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EXPLANATION 


T he object in view in preparing Corpiis Juris Secundum has been two- 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon ali the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secimdum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris- 
ing the text are supported by ali the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. WThen the search- 
er may wish to consuit earlier authorities, a specific reference to Corpus Juris 
will make available all cases back to 1658. 

Each title will be preceded by a complete section analysis, greatly sirapli- 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis will be found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise summary, a black-letter epitome, indicative of its scope, will 
precede the full treatment or statement of the law under each section. These 
introductory summaries, concise and free from interlineation of authorities, 
will prove of great convenience and value in legal research. 

An index will be found in the back of each volume covering the tities con- 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum will be kept to date by means of annual cumula- 
tive pocket parts for each volume. This feature of supplementation which has 
proved so successful in modem digests and statutes will conveniently, and with 
certainty, keep each title constantly to date through current cases and new 
precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial feattires 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new Standard 
in legal publications. 
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CORPUS JURIS 
SECUNDUM 

VOLUME FOURTEEN 


CASE. 

As a Noun 

-Ordinary, Popular Senses. It has been said 

that the word ''case” has various meanings.^^ 
ordinary phraseology, it has been held to mean 
event or happening, instanee, occasion, situation or 
circumstances, and the like;24 and, in particnlar 
eonneetions, to mean chanee, contingency, and eon- 
dition or state of circumstances also party, re¬ 
suit, and side.26 

In the entirely diferent sense of that which in- 
closes or eontains, "case” has been defined as mean- 
ing a box, covering, or sheath, of any kind; any- 
thing intended to inclose or contain something;27 
also a box and its contents.^S Used in this sense, 
but always considering the particular circumstances 
of its use, "case” has been held to connote some- 
thing substantial, as of wood or metal; useful, 
but not necessarily of permanent value;^^ and so 
has been held to include tin cans and stoneware 
receptacles.SO 

-Technical, Legal Sense. In its legal sense, as 


a e ause, or a state of faets which furnishes oeca- 
sion for the exereise of the jurisdietion of a court 
of justiee, the term is defined in the C.J.S. title 
Actions § 1 b (1); and, in a particular connection, 
the Word has been held equivalent to, or at least 
coextensive with, "claim.”^^ For the use of "case” 
as a brief name for action on the case, see the C.J. 
S. title Case, Action On § 2, also 11 C.J. p 3 note 
9; as a method of presentation of errors for review 
see the C.J.S. title Appeal and Error § 910; within 
a constitutional provision relating to the transfer 
of a case by the supreme court to another court see 
the C.J.S. title Courts § 348, also 15 C.J. p 1039 
note 52; and within a statute conferring appellate 
jurisdiction on the federal eircuit court of appeals 
see the C.J.S. title Federal Courts § 287, also 25 
C.J. p 961 note 39. 

Phrases: "Capital case,” see Capital 12 C.J.S. p 
1129 notes 29-37, "case arising from injuries to the 
person,”32 "case at law,”23 "case for winding up af- 
fairs of any such bank,”24 "case in equity,”25 "case 
involving construction of the revenue laws,”26 "case 


23. W.Va.—^Dickey v. Smith, 26 S.E. 
373, 42 W.Va. 805, 809. 

24. Del.—Highfield v. Delaware 

Trust Co., Super., 188 A. 919, 922. 

N.Y.—Southwick v. Southwick, 49 N. 
T. 510, 517. 

Wyo.—^Messenger v. Converse Coun- 
ty, 117 P. 126, 19 Wyo. 309, 323. 

10 C.J. p 1246 notes 34, 35. 


26. W.Va.—Dickey v. Smith, 26 S.E. 
373, 42 W.Va. 805, 809. 

27. U.S.—Austin, Nichols & Co. v. 
U. S., N.T., 171 F. 79, 80, 96 C.C. 
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A. 183—Bradley v. Dull, C.C.Pa., 
19 P. 913, 914, both cases quoting 
Webster D. 

10 C.J. p 1246 note 49 [a]. 

28. Cal.—^Ex parte Reineger, 193 P. 
81, 83, 184 Cal. 97. 

‘‘Case of goods” 

Cal.—^Ex parte Reineger, 193 P. 81, 
83, 184 Cal. 97. 

29. TJ.S.—^U. S. V. Austin, Nichols & 
Co., N.Y., 22 S,Ct. 918, 919, 186 U. 
S. 298, 46 L.Ed. 1173. 

10 C.J. p 1246 note 49 [a]. 

30. IT.S.—Austin, Nichols & Co. v. 
U. S., N.Y., 171 P. 79, 80, 96 C.C. 
A. 183. 

31. Ga.—^Metropolitan Casualty Ins, 

1 


Co. V. Maloney, App., 192 S.E. 320, 
325. 

32. Ga.—Cantrell v. Davis, 169 S.B. 
38, 176 Ga. 745—Cantrell v. Davis, 
169 S.B. 39, 40, 46 Ga.App. 710. 

33. Cal.—^Morgan v. Somervell, App., 
65 P.2d 820. 

34. XJ.S.—^Bank of America Nat. 
Trust & Savings Ass’n v, U. S. Nat. 
Bank of Dos Angeles, D.C.Cal., 3 
P.Supp. 990, 991. 

35. Pia.—^In re Palmer’s i^doption, 
176 So. 537, 538—First Trust & 
Savings Bank v. West I.ake Inv. 
Co., 141 So. 894, 105 Pia. 590. 

36. Mo.—State ex rei. and to Use 
of Parish v. Young, 38 S.W.2d 1021, 
1022, 327 Mo. 909. 


25. Mont.—State ex rei. Carleton v. 
Dist. Court of Lewis and Clarke 
County, 82 P. 789, 790, 33 Mont 
138, 8 Ann.Cas. 752. 
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made’^ or '^case-made,”^'^ “ease of boundary,”^® 
^^case on appeal/^^^ ^case^ or ^claim/ ^^case or 
controversy/^^i “case pending,”^^ “ease [or cases] 
respeeting title to land/^^^ “case stated,”^^ “case 
whicli originated in court of appeals,”'^^ “class 
case/’^® “every case tried in said court,“in each 
ease^’ as meaning “in each estate,” see the C.J.S. 
title Bankruptcy § 638, “settled case,” see the C.J. 
S. title Appeal and Error § 912; “staiement of the 
case,” see the C.J.S. title Appeal and Error § 910, 
“sufficient case for the jury,”^^ and “suit or ease;”^^ 
also “all civil cases,” see the C.J.S. title Juries § 
17, and 35 C.J. p 154 note 81, “cases at law,”^® 
“cases for winding up affairs,”^! ^^eases in equi- 
ty,”52 ‘^eases involving the tax or revenue laws,”^^ 
“cases in ^vhieh county is interested,”^^ “cases of 
aetual eontroversy,”^® “^cases’ of eontested elec- 
tions,”®® “cases of fraud,”^'^ “cases of public im- 
portance,”^^ “cases once adjudicated,”^^ “cases, 

37. OkL—Janes v. Tomilson, 50 P.2d 
636, 637, 174 Okl. 400—Lillard v. 

Meisberger, 240 P. 1067. 106S, 113 
Okl. 228—^Hoffman Bros. Inv. Co. 

V. Porter, 172 P. 632, 632, 68 Okl. 

136—In re Opinion of the Judges, 

232 P. 121, 122, 29 Okl.Cr, 27. 

See also C.J.S, title Appeal and Er¬ 
ror § 910, and C.J.S. title Criminal 
Law § 1764, also 17 C.J. p 150 note 
5. 

38. Tex.—^Braumiller v. Burke, 230 
S.W. 400, 401, 111 Tex. 145—Max- 
field V. E. Ii. Sterling & Sons, 217 

• S.W. 937, 110 Tex. 212—West Lum- 
ber Co. v, Goodrich, Coni,App., 223 
S.W. 183, 191. 

39- N.C.—^Abemethy v. Burns, 188 
S.B. 97. 98, 210 N.C. 636. 

See also C.J.S. title Appeal and Er¬ 
ror § 910. 

40- Ga.—^Metropolitan Casualty Ins. 

Co. V. Maloney, App., 192 S.E. 320, 

325. 

41. TJ.S.—^Everglades Drainage & De- 
velopment Corporation v. Pair- 
banks. Morse & Co., C.C.A.Pla., 75 
P.2d 794, 796—Commissioner of In- 
ternal Revenue v. Liberty Bank & 

Trust Co., C.C.A., 59 F.2d 320, 322. 

42. N.Y.—Lanfield v. Cady, 290 N.T. 

S. 234, 236, 248 App.Div. 926. 

43. Ga.—Colley v. Atlanta & W. P. 

R. Co., 118 S.B. 712, 713, 156 Ga. 

43—Eixon v. Bond, 88 S.E. 825, 827, 

18 Ga,App. 45. 

44. Mass.—Brodie v. Donovan, 9 N. 

B.2d 386, 387—^Heaphy v. Kimball, 

200 N.E. 551, 553—^Raymond v. Da- 
vies, 199 N.E. 321, 322, 102 A.L.R. 

1112—^Royal Paper Box Co. v. Mun- 


suits, or pleas,“in all cases at law and in equity 
originating in the Circuit eourts,”®^ “in all cases 
at law without regard to the amount in controver- 
sy,” see the C.J.S. title Juries § 17, also 35 C.J. 
p 154 note 82, and “in all cases decided.”^^ 

As an Adjective 

Case law. The aggregate of reported cases as 
forming a body of jurisprudence, or the law of a 
particular subject as evidenced or formed by the 
adjudged cases the body of law by judicial de- 
cisions, as distinguished from law derived from 
statutory and other sources.®^ 

Case System. A method of teaching or stndying 
the Science of the law by a study of the cases his- 
torieally, or by the inductive method. It was in- 
troduced in the Law School of Harvard University 
in 1869-1870 by Christopher C. Langdell, Dane 
Professor of Law.®^ 

Judicial Circuit, 135 So. 866, 868, 
102 Fla. 112. 

53. Kan.—City of Independence v, 
Hindenach, 61 P.2cl 124, 127, 144 
Kan. 414, 107 A.L.R. 645. 

54. Ky.—Commonwealth v. Euster, 
35 S.W.2d 1, 2, 237 Ky. 162. 

55. TJ.S.—^^tna Life Ins. Co. of 
Hartford, Conn., v. Haworth, Mo., 
57 S.Ct. 461, 463—^Ashwander v. 
Tennessee Valley Authority, Ala., 
56 S.Ct 466, 473,, 297 U.S. 288, 80 
L.Ed. 688—Columbian Nat. Life 
Ins. Co. V. Poulke, C.C.A.M 0 ., 89 
F,2d 261, 262—Columbian Nat. Life 
Ins. Co. V. Foulke, B.C.Mo., 13 F. 
Supp. 350, 352. 

58. Mo.—State ex rei. Hollman v. 
McElhinney, 286 S.vV. 951, 953, 315 
Mo. 731. 

57. Tex.—^Austin v. Grissom-Robert- 
son Stores, Civ.App., 32' S.W.2d 205, 
206. 

58. N.D.—^Murphy v. Swanson, 198 
N.W. 116, 119, 50 N.D. 788, 32 A.L. 
R. 82. 

59. Ky.—Arnett v. Deem, 205 S.W. 
914, 915, 181 Ky. 762. 

00. Tex.—^De Shazo v. Webb, Civ. 
App., 109 S.W.2d 264, 267. 

€1. Fla.—^In re Palmer's Adoption, 
176 So. 537, 538. 

62. Fla.—^Lafayette Fire Ins. Co. v. 
Camnitz, 149 So. 653,.656, 111 Fla. 
556. 

83. Black L.D. 

64. Bouvier L.0. 

65. Black L.D. 

11 C.J. p 20 note $• 


ro & Church Co.. 188 N.E. 223, 284 
Mass. 446—^Beckwith v. Inhabitants 
of Town of Boylston, 187 N.E. 617, 
284 Mass. 279—^Lukiwesky v. Ku- 
porotz, 186 N.E. 560, 561, 283 Mass. 
524—^Prendergast v. Sexton, 184 N. 
E. 363, 364, 282 Mass. 21—Merrimac 
Chemical Co. v. Moore, 181 N.E. 
219, 221. 279 Mass. 147—Frati v. 
Jannini, 116 N.E. 746, 747, 226 
Mass. 430. 

Neb.—^Furnas County Farm Bureau v. 
Brown, 200 N.W. 451, 452, 112 Neb. 
637, 

45. Chio.—Cady v, Cleveland Worst- 
ed Mills Co., 184 N.E. 511, 512, 126 
Ohio St. 171. 

46. Cal.—Goodspeed v. Great West¬ 
ern Power Co* of California, App., 
65 P,2d 1342, 1345. 

47. Tex.—Taliaferro v. Hale, Civ. 
App., 47 S.W.2d 340, 342. 

48. Nev.—^McCafCerty v. Fllnn, 107. 
P. 225, 226. 32 Nev. 269. 

49. Tex.—De Shazo v. Webb, Civ. 
App., 109 S.W.2CI 264, 268. 

50. Minn.—Swanson v. Alworth, 209 
N.W. 907. 909, 168 Minn. 84. 

Nev.—City of Reno v. Dixon, 172 P. 

367, 368, 42 Nev. 67. 

See also Courts C.J.S. § 323, and 15 
C.J. p 1029 notes 19-21, C.J.S. § 
421, and 15 C.J. p 1096 notes 22-r 
32. 

51. N.Y.—^Bryce v. National City 
Bank of New Rochelle, 282 N.Y. 
S. 913, 914, 246 App.Div. 608. 

59. Fla.—^Milton v. City of Marlan- 
na, 144 So. 400, 402, 107 Plk. 251— 
State V. Circuit Court for Eleventh 
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CASE, ACTION ON 

This Titie includes actions of trespass on the case, as distinguished from other fornis of action; nature 
and scope of the remedy in general; grounds of such actions and defenses thereto; by and against whom 
they may be maintained; proceedings therein; review of proceedings; and costs in such actions. 

Matters not in this Titie, treated elscwhere in this work, see Desciiptive-Word Index 
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7. Time to sue—^p 7 
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9. Pleading—8 

10. Evidence—^p 14 

11. Trial, judgment, review, and costs—p 14 


§ 1. Historical 

The action of case was created to supply a speclal 
form of action for particular cases wherein the ancient 
forms of action did not provide a remedy. 

i 

The action on the case or action of case was in- 
vented for the purpose of supplying a special form 
of action for particular cases where the existing 
writs did not apply or did not afford an adequate 
remedy.^ It took its name from the fact that plain- 
tiff in such a situation was authorized to bring a 
special action on his own case.^ It is a remedy giv- 
en by the common law, but the issuance of writs 


under such circumstances \\"as sanctioned and en- 
forced at an early date by the Statute of Westmin- 
ster II, 13 Edward I chapter 24.^ 

§ 2. Nature and Scope of Remedy in General 

In general, where there has been injury for which 
none of the established forms of action wlil lie, an ac¬ 
tion on the case may be maintained. 

In general, where there exists a legal right on 
one side and a legal wrong on the other, accom- 
panied by daniages, the action of case will furnish 
a remedy where no specific remedy exists,^ and it 


1. U.S.—H. J. Jae&er Research Lab¬ 
oratories V. Radio Corporation of 
America^ C.C.A.N.J., 90 P.2d 826. 

Ala.—^Brasher v. First Nat. Bank 
of Birmingham, 168 -So. 42, 46, 232 
Ala. 340—^Bentley-Beale, Inc. v. 
Wesson Oil & Snowdrift Sales Co., 
165 So. 830, 832, 231 Ala. 562. 

Del.—^Wise v. Western Union Tele- 
graph Co.. 172 A. 757, 758. 6 W. 
W.Harr. 156. 

Me.—^Wadleigh v. Katahdin Pulp & 
Paper Co., 100 A. 150, 116 Me. 
107. 

Mich.—Creek v. Laski, 227 N.W. 817, 
248 Mich. 425, 65 A.L.R. 1113. 

Mont.—Samuel v. Moore Mercantfle 
Co., 204 P. 376, 878, 62 Mont. 232, 
citing Corpus Juris. 

Utah.—Califomia Land & Construc- 
tion Co. V. Halloran, 17 P.2d 209, 
212, 82 Utah 267, citing Corpus 
Juris. 


2. U.S.—Cockrill v. Butler, C.C.Ark., 
78 F. 679, reversed on other 
grounds Cockrill v. Cooper, 86 F. 
7, 29 C.C,A. 529. 

3. U.S.—J. Jaeger Research Lab¬ 
oratories V, Radio Corporation of 
America, C.C.A.N.J., 90 F.2d 826. 

I C,J. p 987 notes 47, 48—11 C.J. p 
3 notes 1-4. 

Statuto created no uew IlabUities 
but merely afforded a remedy.—Hee- 
ney v. Sprague, 11 R.I. 456, 26 Am, 
R. 502. 

4. Del.—Wise v. Western Union 
Telegraph Co., 172 A. 757, 6 W.W. 
Harr. 155. 

Md.—Miller v. West, 167 A. 696, 165 
Md. 245. 

II C.J. p 7 note 66. 

Any act done or omitted to be done 
cpntrary to the obligation of the law. 


—Garber v. Whittaker, 174 A. 34, 6 
W.W.Harr. 272. 

Breach of duty hy 

(1) Constable.—Roup v* Simpson, 
2 Pa.Dist. & Co. 404. 

(2) Trustee.—Gillespie v. Hughes, 
86 IlLApp. 202. 

Vallcious destructiou of will, caus- 
ing loss to legatee.—Creek v. Laski, 
227 N.W. 817, 248 Mich. 425, 65 A 
L.R. 1113. 

Xero neglect of some legal dutj' 
may constitute suflacient ground,— 
Mclnerney v. Nachman, 3 N.E.2d 105, 
286 I11.APP. 477. 

Wrougful act, which may produce 
injury to another as natura! and 
prohable consequence, aid which 
does produce such injury will sus- 
tain action on the case.—Louis 
Kamm, Inc., v. Flink, 175 A. 62, 112 
N.J.Law 582. 
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tnay be defined as a fonn of action devised to cover 
all cases of this nature.^ It is a suppletory per- 
sonal action® founded on the mere justice and con- 
science of plaintiff^s right to recover in the nature 
of a bili in equity/ and it is peculiarly adapted to 
the redress of injuries arising from any new rela- 
tion in which the parties may be placed by the vary- 
ing changes in society and business, whether aris- 
ing from statutory provisions or otherwisehence 
it is no objection that there is no precedent for a 
particular action of this nature.^ On the other 
hand it has been held that case will not lie where 
plaintiff can have adequate redress by any of the 
forms of action known and practiced.^® 

To support an action on the case, there must be 
an actionable wrong and consequent injury,ii but 
it is not necessary that the act complained of in¬ 
volve any moral turpitude^2 or benefit to defend¬ 
ant.^® 

In its most comprehensive signification an action 
on the case includes assumpsit as well as an action 
in form ex delicto,although in modern times it 
is, as is noted in the title Actions § 34, ordinarily 
understood as meaning an action in the latter form. 

The distinctions between the action on the case 
and other forms of action are considered in the title 
Actions § 36 d, where also, in § 39, is considered 

5. Conri.—^Nolan v. New York, N. H. 

& H, R. Co., 39 A. 115, 70 Conn. 

159, 188, 43 L.R.A. 305. 

*Wliere none of estalblislied forms 
of action will lie, an action on the 
case may be maintained. 

Ala.—^Brasher v. First Nat. Bank of 
Birmingham, 168 So. 42, 48, 232 
Ala. 340, quoting Corpus Juris— 

Holder V. Elmwood Corporation, 

165 So. 235, 237, 231 Ala. 411, cit- 
ing Corpus Juris. | 

Mich.—Creek v. Laski, 227 N.W. 817, 

248 Mich. 425, 65 A.L.R. 1113. 

I C.J. p 987 note 48—11 C.J. p 4 
notes 17 [a], 18. 

0. Ala.—^Brasher v. First Nat. Bank 
of Birmingham, 168 So. 42, 232 Ala. 

340—^Bentley-Beale v. Wesson Oil 
& Snowdrift Sales Co., 165 So. 830, 

231 Ala. 562. 

II C.J. p 3 note 8. 

7. Ala.—^Brasher v. First Nat. Bank 
of Birmingham, 168 So. 42, 47, 232 
Ala. 340, quoting Corpus Juris. 

W.Va.—^Fetty v. Carroll, 190 S.E. 683, 

6S4, citing Corpus Juris. 

11 C.J. p 3 note 12. 

Squitable right destroyed may 
support an action on the case,— 

Soverelgn Camp, W. O. W., v. Pelt- 
man, 147 So. 396, 226 Ala. 390. 

8« Ala.—^Brasher v. First Nat. Bank 


the effect of code and other statutory provisions 
abolishing the common-law forms of action. 

The action on the case is often referred to as 
"case,’^i® or “trespass on the case,’’^® and it was 
originally called “special action on the case,”i7 

§ 3. Direct or Consequential Nature of Injury 

An action on the case will not ordinarily lie for th» 
direct consequences of a tort uniess no force was present. 

While an action on the case will lie to recover 
damages for torts which are not committed with 
force,or for tortious damages occasioned by 
force where the injury is not direct or immediate 
but is consequential,ordinarily trespass is the 
proper remedy for a tort committed with force, 
the direct and immediate consequence of which is 
the injury complained of, as is discussed in C.J.S. 
title Trespass § 58, also 63 C.J. p 965 note 98; but, 
as is state d in the title Actions § 36 d, it has been 
held in some cases that plaintiif may waive the tres¬ 
pass and bring case for consequential damages not- 
withstanding the injury is direct. Whether case 
or trespass should be resorted to in an action for 
negligent injury is discussed in C.J.S. title Negli- 
gence § 176, also 45 C.J. p 1046 notes 98-3. 

An injury is to be regarded as consequential 
where it arises after the act has been completed al¬ 
is. lowa.—^New York Life Ins. Co. 
V. Clay County, 267 N.W. 79, 221 
lowa 966. 

11 C.J. p 3 note 9. 

16- U.S.—^Munal v. Brown, C.C.Colo., 
70 F. 967. 

17. Ala.—Brasher v. First Nat. 
Bank of Birmingham, 168 So. 42, 
232 Ala. 340—^Bently-Beale, Inc. v. 
Wesson Oil & Snowdrift Sales Co., 
165 So. 830, 231 All 562. 

11 C.J. p 3 note 11. 

18 . Fla.—Atlantic Coast Line R. Co. 
V. Rutledge, 165 So. 563, 122 Fla. 
154. 

lowa.—^New York Life Ins. Co. v. 
Clay County, 267 N.W. 79, 80, 221 
lowa 966. 

11 C.J, p 4 note 22. 

“Case” and “trespass” distinguished 
see Actions § 36 d. 

19. Ala.—^Pan American Petroleum 
Co. V. Byars, 153 So. 616, 228 Ala. 
372. 

Fla.—^Atlantic Coast Line R. Co. v. 
Rutledge, 165 So, 563, 5*64, 122 Fla. 
154, citing Corpus Juris. 

Ind. —• Indiana Pipe Line Co. v. 
Christensen, 123 NJE3. 789, 188 Ind. 
400. 

lowa.—New York Life Ins. Co. v. 
Clay County, 267 N.W. 79, 80, 221 
lowa 966. 

Pa.—Stepp V. Lenker, 43 Pa.Co. 696. 
11 C.J. p 4 notes 17, 22. 


of Birmingham, 168 So. 42, 232 Ala. 
340. 

11 C,J. p 3 note 13. 

9. Mich.—Creek v. Laski, 227 N.W. 
817, 819, 248 Mich. 425, 65 A.L.R. 
1113, quoting Corpus Juris. 

11 C.J. p 4 notes 19, 20. 

10. Ala.—^Kelly v. McCaw, 29 Ala. 
227. 

Mass.—Adams v. Paige, 7 Pick. 542. 
Vt.—Griffin V. Farwell, 20 Vt. 151. 

11. IU.—^Reeda v. Tribune Co., 218 
IlLApp. 45. 

Or.—Condit v. Bodding, 33 P.2d 240, 
147 Or. 299. 

£sseutial elements are duty im- 
posed by law, violation thereof, and 
injury proximately caused by failure 
to perform duty.—^Hummer v. R. C. 
Huffman Const. Co., C.C.A.I11., 63 P. 
2d 372. 

12. 111.—^Doremus v. Hennessy, 62 
I11.A. 391, affirmed 52 N.E. 924, 54 
N.E. 524, 176 111. 608, 68 Am.S.R. 
203, 43 L.R.A. 797. 

Mass.—^Adams v. Paige, 7 Pick. 542. 

13. Eng.—^Pasley v. Freeman, 3 T.R. 
51, 100 Reprint 450, 12 E.R.C. 235. 

14. lowa.—^New York Life Ins. Co. 
V. Clay County, 267 N.W. 79, 221 
lowa 966. 

Me.—Wadieigh v. Katahdin Pulp & 
Paper Co., 100 A. 150, 118 Me. 107. 
11 C.J. p 3 notes 6, 7. 
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though occasioned tliereby,^® or if a new impetus is 
given by another.^i 

§ 4. Injury Common to AU 

Plaintiff must have sustained Injury other than that 
common to ali. 

Case cannot be sustained where the injury is alike 
common to all, and where no right peculiar to the 
party has been affected .22 

§ 5. Particular Grounds of Aetion and De¬ 
fenses 

a. Breach of duty imposed by contract 

b. Enforcement of statutory rights 

c. Injury to incorporeal rights 

d. Injury or diminution of value of lien 

e. Injuries to realty 

f. Defenses 

a, Breach of Duty Imposed by Contract 

An action on case may be maintalned for a tortious 
breach of duty arising out of contract. 

In general, where an action is based entirely on 
the breach of the terms of a contract between the 
parties, and involves no element of tort, case will 
not lie but where the duty is imposed by the con¬ 
tract or grows out of it by a legal implication and 
injury results from the violation or disregard of 
that duty, an action on the case may be main- 
tained.24 In the latter case the contract is mere in- 
ducement and the ton arising. from the breach of 
the duty is the gravamen of the action.25 An ac¬ 
tion on the case also may often be a better remedy 
for a breach of a common-law duty which has been 


a subject of contractual relations.25 

The duty violated may arise out bf an express or 
implied contract,27 and it is not necessary that the 
contract relate to a business affected with a public 

interest.2S 

This rule permits an action on the case to be 
brought against attorneys for their negligence, as 
discussed in the title Attorney and Client § 155, 
and surgeons and physicians for ignorance and 
want of skill in the treatment of a patient, as 
shown in CJ.S. title Physicians and Surgeons § 57, 
also 48 C.J. p 1138 note 61, and the principle has 
been extended to the unskillful performance of oth¬ 
er contracts requiring a high degree of skill.29 

Money had and received. Case will not lie where 
the breach of duty complained of is defendant^s re- 
fusal to tum over to plaintiff money received by 
the former for the latter^s use. Assumpsit is the 
only remedy.20 On the other hand, where onc re¬ 
ceived money in specie, simply for safe-keeping, to 
be redelivered on demand and converted it to his 
own use, it was held that there was a breach of his 
duty to redeliver the specific money, which sup- 
ported an action on the case.^i 

b. Enforcement of Statntory Eights 

In the absence of provision of another remedy, case 
may be employed to enforce a statutory right. 

Where a statute creates a cause of action and 
provides that the remedy shall be in case, case will 
lie therefor,22 and where the statute merely impos- 
es a duty or liability without providing any remedy, 
an action on the case will lie if appropriate to the 
character of the injury.23 W^here, however, the 


20 . Pa.—Stepp V. Lenker, supra. 

Va.—^Jordan v. Wyatt, 4 Gratt. 151, 

45 Va. 151, 47 Am.D. 720. 

11 C.J. p 5 note 23. 

21. Pa.—Cotteral v. Cummins, 6 
Serg. & B. 343. 

22. Vt.—Hali V. Eaton, 25 Vt 458. 

23. Del,—Garber v. Whittaker, 174 
A. 34, 6 W.W.Harr. 272. 

Assumpsit and case distinguished 
see Actions § 36 c. 

24. Ala.—Silverstein v. First Nat. 
Bank of Birmingham, 166 So. 827, 
833, 231 Ala. 565, citing Corpus 
Juris—^Western Union Telegraph 
Co. V. Bowen, 76 So. $85, 16 Ala. 
App. 253. 

Del.—Garber v. Whittaker, 174 A. 34, 
6 W.W.Harr 272—^Mackenzie Oil 
Co. V. Omar Oil & Gas Co., 154 A. 
883, 891, 4 W.W.Harr. 435, citing 
Corpus Juris. 

Wash.—^Plessher v. Carstairs Pack- 
ing Co., 160 P. 14, 93 Wash. 48. 

11 C.J. p 6’ note 55. 


Right to sue either in contract or 
tort generally see Actions § 47. 
Waiver of contract and action in tort 
see Actions § 51. 

Fraud on one^s rights is actionable 
as such, notwithstanding those 
rights may depend in a measure on 
contract relations between the same 
parties.—Oliver v. Perkins, 62 N.W”. 
609, 92 Mich. 304—11 C.J. p 6 note 
55 Caj. 

Gratuitous tuxdertaking out of 
which misfeasance grows.—^Banfield 
V. Addington, 140 So. 893, 896, 104 
Fla. 661. 

25. Del.—Keith Co. v. Booth Fish- 
eries Co., 87 A. 715, 27 Del. 218. 

11 C.J. p 6 note 56. 

26. Me.—^Milford v. ‘Bangor R., etc., 
Co., 71 A. 759, 104 Me. 233, 30 L. 
R.A.,N.S., 631. 

N.Y.—Orange County Bank v. Brown, 
3 Wend. 168. 


Pa.—^McCall v. Forsyth, 4 Watts & 
S. 179. 

11 C.J. p 7 note 57. 

27. Ala.—^Moore v. Appelton, 26 Ala. 
633—Myers v, Gilbert, 18 Ala. 467. 

11 C.J. p 7 note 63. 

28. Ala.—Western Union Telegraph 
Co. V. Bowen, 76 So. 985, 16 Ala. 
App. 253. 

29. Pa.—^Erie City Iron Works v. 
Barber, 102 Pa. 156—Zeli v. Ar- 
nold, 2 Penr. & W. 292. 

11 C.J. p 7 note 62. 

30. R.I.—Riley v. La Rue, 39 A. 753, 
20 R.I, 425—^Royce v. Oakes, 39 A. 
758, 20 R.I. 418, 39 L.R.A. 845. 

31. R.L—^Royce v. Oakes. 38 A. 871, 
20 R.I, 252. 

32. Conn.—Guthrie v. Crover, 38 
Conn. 75. 

11 C.J. p 7 note 69. 

33. W.Va.—^Mapel v. John, 24 S.E. 
608, 42 W.Va. SG, 67 Am.S.R. 839, 
32 L.R.A. 800. 

11 C.J. p. 7 note 71. 
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statute prescribes a remedy other than case for the 
enforcement of a right or liability created by the 
statute case will not lie, although independent of 
the statute it would be the appropriate form of rem- 
ery,34 unless, under the circumstances the statutory 
remedy is inadequate^® or unavailable.^® 

Case is the proper remedy to recover a tax un¬ 
der a statute,^or for damages for the taking of 
property under an act alleged to be unconstitution- 
al.3S 

As a rule, case is not the remedy under a penal 
statute.39 It may, however, be brought when the 
party seeks to recover for special damages occa- 
sioned by the breach of a penal statute.'^® 

c* Injury to Incorporea! Eights 

Case is an appropriate remedy for an injury to an 
Incorporeal right. 

Where the right or property injured is intangi- 
ble and incapable of manual possession, case is the 
appropriate remedy,since such property is im- 
possible of manual possession and hence physical 
force cannot be applied to it.'^^ 

d. Injury or Diminntion of Value of Lien 

WrongfuI injury or diminution of the value of prop¬ 


erty subject to a lien may support an action on the case 
by the lienholder. 

As stated. in Corpus Juris, which statement has 
been quoted and cited with approval, where plaintiif 
has a lien on the property injured, he may main- 
tain an action on the case, where the injuries com- 
plained of diminish the value of his security or 
operate to make it ineffectual,^^ on the theory that 
the wrong is done to property of which plaintiff 
has neither the possession nor the right to posses¬ 
sion, and, since trespass, detinue, or trover will not 
lie, the law will aiford a remedy for the injury 
by an action on the case.^^ This includes actions 
by mortgagees,^^ or landlords having a lien on the 
property injured.'^^ 

e. Injuries to Realty 

Case will lie for consequentiai injuries to real prop¬ 
erty or Injury by one iawfuiiy thereon. 

An action on the case is the proper remedy for 
consequential injuries to real property, ^nd proof 
of possession is not essential to a recovery.^S Sq, 
when defendant does some act on his own land 
which results in an injury to the land or other prop¬ 
erty of an adjoining owner; case may be main- 
tained.^^ ■ Case is also the only remedy where the 


a-t Mass,—^Wiley v. Tale, 1 Mete. 
553. 

11 C.J. p 7 note 70. 

35. 111.—Lawrence v. Hagerman, 66 
111. 69, 8 Am.R. 674. 

Mass.—^Adams v. Paige, 7 Pick. 542. 

36. S.C.—Michalson v. All, 21 S.B. 
323, 43 S.C. 459. 49 Am.S.R. 857. 

37. R.I.—Franklin v. Warwick, etc., 
Water Co., 52 A. 988, 24 R.L 224. 

38. Ohio.—^Hamilton County v. Cin¬ 
cinnati, etc., Turnp. Co., Wright 
603. 

39. Va.—^Russell v. Louisville, etc., 
R. Co., 25 S.E. 99, 93 Va. 322. 

11 C.J. p 7 note 72. 

40. R.I.—Aldrich v. Howard, 7 R.I. 
199. 

11 C.J. p 7 note 73. 

41. Pia.—^Atlantic Coast Line R. Co. 
V. Rutledge, 165 So. 563, 122 Fla. 
154. 

Fa.—Sporting Club v. Vosburg, Wil- 
cox 285. 

11 C.J. p 8 notes 84, 86-88, p 9 notes 
89-96. 

Case as remedy for flooding and 
flowage see C.J.S. title Waters § 
36, also 67 C.J. p 730 note 53; as 
remedy for pollution of waters see 
C.J.S. title Waters § 54, also 67 C. 
J. p 781 note 26. 

Case as remedy for injury or dis- 
turbance of an easement see C.J.S. 
title Basements § 107, also 19 C.J. 
p 991 note 33. 


48. S.C.—Marshall v. White, 1 Harp. 

122 . 

43, U.S.—^Board of Drainage Com’rs 
of McCracken County, for Use of 
Mayfleld Creek Drainage Dist. No. 
1, V, Fletcher, D.C.Ill, 7 F.Supp. 
587, affirmed, C.C.A., 72 F.2d 8. 

Cal.—^McGaffey Canning Co., Inc. v. 
Bank of America, 294 P. 45, 48, 
109 CaLApp. 415, citing Corpus Ju¬ 
ris. j 

Fla.—Seaboard All-Florida Ry. v. j 
Leavitt, 141 So. 886, 891, 105 Fla.| 
600, citing Corpus Juris—J. G. 
White Engineering Corporation v. 
People’s State Bank of Lakeland, 
87 So. 753, 766, 81 Fla. 35, citing 
Corpus Juris. 

Okl.—Hugo State Bank v. Hugo Nat.j 
Bank, 220 P. 868, 869, 96 Okl. 135, 
quoting Corpus Juris. 

Tenn.—^Rent-A-Car Co. v." Belford, 45 
S.W.2d 49, 52, 163 Tenn. 590, cit¬ 
ing Corpus Juris. 

Wyo.—^First Nat. Bank of Newcastle 
V. Sorenson, 217 P. 948, 951, 30 
Wyo. 136, citing Corpus Juris. 

11 C.J. p 9 note 97. 

44, Ala.—^Aderholt v, Smith, 8 So. 
794, 83 Ala. 486. 

11 C.J. p 9 note 97. 

45, Ohio.—Allison v. McCuhe, 15 
Ohio 726, 46 Am.D. 605. 

11 C.J. p 9 note 98. 

4& Ala.—Collier v. Paulk, 69 Ala. 

58—Hussey v. Peebles, 53 Ala. 432.1 
11 C.J. p .9 note 99. . ^ 

6 


47. 111.—Holm V. Cook County, 213 
Ill-App. 1. 

Kan.—Wilkins v. Lee, 85 P. 140, 141, 
73 Kan. 321. 

11 C.J. p 4 note 22 [a]. 

Sscape of oil 

Ind. — Indiana Pipe Line Co. v. 
Christensen, 123 N.B. 789, 188 Ind. 
400. 

48. Ala.—Huff v. Dyer, 77 So. 926, 
16 Ala.App. 332, certiorari denied 
78 So. 988, 201 Ala. 699. 

Xnjury by trespasser in possession 
of part 

W.Va.—Lyons v. Fairmont Real Es- 
tate Co., 77 S.E. 525, 71 W.Va; 754. 

49. Wyo.—Town Council of Town 
of Hudson V. Ladd, 263 P. 703, 707, 
37 Wyo. 419, citing Corpus Juris. 

11 C.J. p 9 note 1. 

Excavations 

An action on the case lies where 
injury results to plaintiff’s real prop¬ 
erty from excavations on adjoining 
property.—^Panton v. Holland, 17 
Johns., N.Y., 92, 8 Am.D. 369. 
Construction of railroad 
Damages to adjoining property re- 
sulting from the construction of a 
railroad may be recovered in an ac¬ 
tion on the case.—Northern Cent. R, 
Co. V. Holland, 12 A. 575, 117 Pa. 613 
—Pennsylvania R. Co. v. Duncan, 5 
A. 742, 111 Pa. 352—Philadelphia, 
etc., R. Co. V. Patent, 17 Wkly.N.C., 
Pa., 198, 
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injury is done on pl$intiff’s land by one who has 
the right of entry thereon.50 

Reversionary inter est. For an injury to prop- 
erty which affects its reversionary value, and in 
which plaintiff has only a reversionary interest, 
case is the appropriate remedy.51 Thus, case is the 
landlord^s remedy for injury to the reversion when 
a tenant is in possession for a fixed and unexpired 
term.52 

f. Defenses 

Matters tending to show the absence or discharge 
of the alleged duty are available as a defense. Cover- 
ture is not a defense. 

In order for a matter to constitute a defense, it 
must be sufficient to negative plaintifFs right to re- 
cover. Accordingly, when parties by an express 
agreement assume the performance of an obliga- 
tion which, aside from the agreement, the law im- 
plies, whatever will in law excuse a breach of the 
express obligation will, in an action on the case for 
breach of the implied obligation, be a defense 
thereto.S^ The defense of contributory negligence 
to an action on the case for damages for neglect 
to perform an obligation arising out of contract 
must be based on plaintiffis obligation under the 
contract or its incidents, and plaintiffis negligence 
must be a proximate cause of defendant’s breach, 
and hence must occur before or concurrently with 
such breach.54 Coverture, however, is not a de¬ 
fense, as the action is in form ex delicto,®® 


§ 7 

§ 6. Jurisdiction and Venue 

in the absence of statutory permission, an action on 
case cannot be brought In a court of inferior jurisdic* 
tion. Th.e usuai rules as to venue appiy. 

In some jurisdictions, an action on the case can¬ 
not be brought before a court of inferior jurisdic¬ 
tion, but must be brought in a higher court.®® 

As pointed out in CJ.S. title Venue § 8, also 67 
CJ. p 25 note 27--p 26 note 32, the test as to wheth- 
er an action is transitory or local lies in the nature 
of the subject of injury. If the transaction on 
which the action is founded could have taken place 
anywhere, the action is generally regarded as trans¬ 
itory ; but when the cause of action could only have 
arisen in a particular place, the action is local. Ac¬ 
cordingly, where an action on the case arises from 
an injury to real property, it is a local action, 
and in the absence of a statute to the contrary the 
venue must be iaid in the county in which the 
cause of action arose.®® Where the injury is either 
to personal rights or to personal property, it is a 
transitory action and may be brought wherever the 
court can obtain jurisdiction of the parties.®® 

§ 7. Time to Sue 

An action on the case must be brought within the 
time limited by statute. 

The time within which an action on the case 
may be brought, under statutes of limitations of 
general applica tion, is considered in C.J.S. title Lim¬ 
itations of Actions § 73, also 37 C.J. p 772 notes 


Overhangrisisr eaves 

Damages caused by water flowing 
from overhanging eaves may be re- 
covered in an action on the case.— 
Garraty v. Duffy, 7 R.I. 476. 

50. Me.—^Hinks v. Hinks, 46 Me. 
423. 

Pa.— ^Edelman v. Teakel, 27 Pa. 26. 
11 C.J. p 9 note 5. 

51. Fla.-—Atlantic Coast Line R. Co. 
V. Rutledge, 165 So. 563, 122 Fla. 
154. 

11 C.J. p 4 note 17, p 9 note 6. 

ITiiassigiied dower interest is in its 
nature a reversionary interest, with¬ 
in this rule, so as to authorize an 
action on the case by the widow for 
injuries to the freehold after the 
death of her husband .but before 
the i:ssignment of dower.—^Rogers v. 
Potter, 32 N.J.Law 78. 

52. N.J.—Van Ness v. New York & 
New Jersey Tei. Co., 74 A. 4^6, 78 
N.XLaw 511. 

11 C.J. p 10 note 7. 

53. 111.—Standard Brewery v. Hale, 
etc., Malting Co., 70 Ill.App. 363, 
affirmed 49 N.E. 507, 171 111. 602. 

11 C.J. P 10 note 23. 


54. Me.—Crosby v. Plummer, 89 A. 
145, 111 Me. 355. 

55. Ala.—Britt v. Pitts, 20 So. 484, 
11 Ala. 401. 

56. Del,—^Duross v. Hobson, 53 A. 
438, 19 Del. 445. 

11 C.J. p 11 note 27. 

Civil jurisdiction and authority of 
justices of the peace see C.J.S. 
title Justices of the Peace §§ 26- 
52, also 35 C.J. p 487 note 26-p 
552 note 73. 

Procedural act abolishing the dis- 
tinctlons between trespass and case 
does not enlarge the jurisdiction of 
magistrates so as to include actions 
on the case.—^Printing House v. 
Chachkin, 14 Pa.Dist. 77. 

57. N.Y.—^Brisbane v. Pennsylvania 

R. Co., 98 N.E. 752, 205 N.Y. 431, 44 
L.R.A..N.S., 274, Ann.Cas.l913E 

593, reversing 125 N.Y.S. 1042, 141 
App.Div. 366. 

11 C.J. p 11 note 30. 

limisances; ohstmction of way 
Actions on the case for nuisances, 
or for the obstruction of one's’ right 
of way are according to all authori- 


ties local.'*—Crook v. Pitcher, 61 Md. 
510, 513. 

58. Mass.—Sumner v. Finegan, 15 
Mass. 280. 

11 C.J. p 11 note 30. 

In. Texas 

(1) Under a statute providing that 
no inhabitant of the state shall be 
sued outside the county of his domi- 
cile except where “the foundation of 
the suit is some crime or offense or 
trespass for which a civil action in 
damages may lie, in which case the 
suit may be brought in the county 
where . . . the trespass was 
committed,** the word “trespass** in¬ 
cludes actions of trespass on the 
case.—^Page v. Schlortt, Civ.App., 71 
S.W.2d 886—11 C.J. p 11 note 33. 

(2) So, an action of trespass on 
the case may be brought in the 
county where the trespass was com¬ 
mitted or where defendant had his 
domicile.—^Hill v. Kimball, 13 S.W. 
50, 76 Tex. 210, 7 L.R.A. 618. 

11 C.J. p 11 note 30 [a]. 

58. N.H.—^Henry v. Sargeant, 13 N. 

H. 321, 40 Am.D. 146. 

11 CJ". p 11 note 32, 
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19-27. Where a declaration sets forth a cause of 
action for which case is the appropriate remedy, a 
partioilar limitation applicable to actions on the 
case will be applied.^® A statute requiring ali spe- 
cial actions on the case, for criminal conversation, 
assault and battery, and false imprisonment, to be 
brought within one year after the cause of action 
accrues, refers only to the specific actions designat- 
ed and not to ali special actions on the case.®^ 

§ 8. Persons Entitled to Sue and Person Lia- 
ble; Parties 

Rules of general applicatiori control as to the per¬ 
sons entitled to sue and the parties to action on the case. 

In accordance with the usual rules governing 
parties plaintiff, as discussed in C.J.S. title Par¬ 
ties § 6, also 47 C.J. p 22 note 25, an action on the 
case for the enforcement of a right must be in the 
name of the person having the legal title.^2 So, 
where property is destroyed by fire, the owner and 
lessor is a proper party in an action on the case 
for the recovery of the value thereof.^3 Jn some 
jurisdictions, an assignor of a part of a claim for 
damages may maintain an action on the case.®^ 

' In accordance with the usual rules as to joinder 
of parties plaintiff in civil actions, as discussed in 
the C.J.S. title Parties §§ 17-29, also 49 C.J. p 53 
note 70-p 66 note 55, where a wrong constitutes a 
direct as well as a consequential injury to land in 
the possession of a life tenant, the latter may waive 
the trespass and join with the remainderman in an 
action on the case for the recovery of the conse¬ 
quential damages sustained by him.^5 

Defendants, Where two or more have Jointly 
committed an injury which is in itself a tort, or 
where the liability sought to be enforced does not 
originate in a contract, or is not so declared on, 


plaintiff may at his option sue one, or join as de¬ 
fendants all or some, of those who committed the 
alleged injury.®6 Where the liability as set forth 
in the declaration is obviously founded on contract, 
but the injury complained of is in its character a 
tort, plaintiff may sue one or more of those liable.®^ 
However, where a breach of contract is the grava¬ 
men of the action and the contract is material, all 
jointly liable thereon must be joined.®® 

§ 9. Pleading 

a. Declaration 

b. Plea or answer 

c. Issues and proof 

a. Declaration 

(1) In general 

(2) Description of subject of injury 

(3) Statement of plaintiff's interest 

(4) Statement of injury 

(5) Averments as to damages 

(1) In General 

The ordinary rules, more particularly those of com- 
mon-Iaw pleading, apply to the requisites and sufficiency 
of the declaration, which must clearly state a cause of 
action. 

The requisites and sufficiency of a declaration in 
an action on the case depend generally on the par- 
ticular circumstances on which the action is found¬ 
ed, and reference should be made to the tities which 
deal with the particular torts for which the action 
is brought. 

The distinguishing characteristic of an action on 
the case seems to be that all the facts on which 
plaintiff relies must be stated in his declaration.®^ 

The name given to the declaration or writ by 
plaintiff is not conclusive as to the form of the ac¬ 


eo. 111.—^Mount V. Hunter, 58 111. 
246. 

11 C.J. p 11 notes 35, 36. 

61. U.S,—Cockrill v. CJooper, Ark., 
86 F. 7, 29 C.C.A. 529, reversingr, C. 
C., Cockrill v. Butler, 78 P. 679. 
Ark.—Emrich v. Little Rock Tract., 
etc., Co., 70 S.W. 1035, 71 Ark. 71 
—St. Louis, etc., R. Co. v. Ander- 
son, $5 S.W. 791, 62 Ark. 360—Lit¬ 
tle Rock, etc., R. Co. v. Chapman, 
39 Ark. 463, 43 Am.S.R. 274—St 
Liouis, etc., R. Co. v. Morris, 35 
Ark. 622. 

63. U.S.—Sevier v. Holliday, Super. 
Ark., 21 F.Cas.No.12,680 a, Hempst. 
160. 

66. 111.— Peoria & P. U. Ry. Co. v. 
United States Rollinir Stock Co., 1 
28 I11.APP. 79. I 


64. Va,—Tyler v. Ricamore, 12 S.E. 
799, 87 Va. 466. 

65. Pa.—^Mclntire v. Westmoreland 
Coal Co., 11 A. 808, 118 Pa. 108. 

66. W.Va.—^Bloss v. Plymale, 3 W. 
Va, 393, 100 Am.D. 752. ' 

11 C.J. P 12 notes 41, 42. 

S7. Vt.—^Vail V, Strong, 10 Vt 457. 

An actlozL against common carriers 
for the loss of property has heen 
held to be based on tort where the 
gravamen is the breach of duty.—« 
Orange Bank v. Brown, 3 Wend., N. 
T., 158. 

Vt.—^Vail V. Strong, 10 Vt 457. 
11 C.J. P 12 note 43. 

09. Me.—Hathom v. Calef. 53 Me. 
471. 

Statements injurions to repntation 
Whether cause of action based on I 
statements injurious to reputationi 

8 


and character was one for slander 
or was an action on the case, state¬ 
ment of cause of action by ciear and 
distinet averments was required. 
The petition should clearly state 
character of suit and place court in 
possession of alleged slanderous 
matter with such innuendoes as are 
necessary to explain its meaning, 
and a petition, alleging that deputy 
sheriff’s character and reputation 
had been damaged by sherift^s state¬ 
ments that he had discharged deputy 
for incompetency, inability, insub- 
ordination, immorality, and general 
misconduct, was insufficient, where 
no attempt was made to set out or 
detail substance of any of state¬ 
ments made - by sheriff and it was 
not alleged wherein statements were 
false.—Murray v. Harris, Tex.Civ. 
App., 112 S.W.2d 1091, error dis- 
missed. 
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tion, but such question is to be determined from the 
nature of the wrong alleged and the character of 
the relief sought^O For instance, if the declara- 
tion sets forth a contract as mere inducement, but 
the gravamen of the action is a tort connected with 
the contract, the declaration will be construed as 
one in case.*^! 

By zvay of induc ementj opening the way to a 
statement of the gravamen of the action, the dec¬ 
laration may set forth a contract between plaintiff 
and defendant,72 or any matter which in itself 
would afford no ground of action or cause of com- 
plaintJS So, plaintiff may allege facts which in 
themselves constitute a trespass, where they consti¬ 
tute only a part of his cause of action, 

Actions on statufes, Where plaintiff declares on 
a statute which does not prescribe the form of dec¬ 
laration or give directions with regard thereto, his 
declaration should be drawn as at common law,75 
stating all the facts on which plaintiff relies,^^ 
and all circumstances essential to support the ac- 
tion.'^'^ Further, where a statute prescribes a rem- 
edy by way of an action on the case, whether the 
declaration therein should be in form assumpsit or 
in tort is to be determined from the nature of the 
facts to be stated and established to make out the 
cause of action.'^ ^ 

It is not necessary or advisable to recite a public 
statute, as a misrecital may sometimes be fatal; it 
is only necessary to state facts which bring plain- 
tilFs case within the provisions of the statute and 
generally to refer to it^S 

Conclusion. The declaration should conclude "to 
the damage of the plaintiff,” and the sum named 
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should be sufficient to cover the real demand,^® 
since, as will be hereinafter discussed in § 11, great- 
er damages cannot be recovered than plaintiff has 
laid in the conclusion of his declaration. It is not 
an objection to a count in case that the form of 
the conclusion is in debt and not in case,^^ but lack 
of an ad damnum clause in a declaration is an omis- 
sion of matter of substance, and cannot be disre- 
garded on a demurrer to the declaration.^^ 

Duplicify, A declaration in case stating facts 
constituting more than one cause of action against 
defendant is not bad for duplicity, unless plaintiff 
relies on each of them as a distinet ground of re- 

covery.ss 

Amendment In order to cure imperfections and 
mistakes in the manner of stating plaintifFs case, 
particular allegations in the declaration may be 
changed by amendment, and other allegations add- 
ed, provided the identity of the cause of action is 
preserved, and the form of the action is not chang- 
ed.^^ It has also been held that plaintiff may amend 
his declaration so as to change the form of the 
action to an action on the case, where the amend¬ 
ment does not change the cause of action.^5 

(2) Description of Subject of Injury 

The subject of the Injury should be described in 
the declaration with reasonable definiteness. 

In an action on the case for damages to realty, 
the place where the acts complained of vrere done 
is material and traversable,^® and allegations there- 
of must, either by the name of the land or close, 
or in some other way, designate or describe such 
place with a reasonable degree of definiteness, or 
the declaration will be bad on demurrer.^7 


70. 111.—Georffe v. Illinois Cent. R. 
Co., 197 IlLApp. 152. 

Mich.—Wood ,v, Michigan Air Line 
Co., 45 N.W. 980, 81 Mich. 358. 

11 C.J. p 12 notes 50, 51. 

71. Ala.—Sharpe v. Birmingham 
Nat. Bank, 7 So. 106, 87 Ala, 644. 

11 C.J. p 13 note 52. 

72* Ala.—^Dixon v. Barclay, 22 Ala, 
370. 

11 C.J. p 15 note 90. 

73. Mass.—^Richards v. Farnham, 13 
Pick. 451. 

74. Mich.—Oliver v. Perkins, 52 N. 
W. 609, 92 Mich. 304. 

75. N.T.—Bayard v. Smith, 17 
Wend. 88. 

Beclaration held sufficient 
Conn.—Guthrie v. Crover, 38 Conn. 
75. 

76. Me.—^Wadleigh v. Katahdin 

Pulp & Paper Co., 100 A, 150, 116 


Me. 107—^Hathorn v. Calef, 53 Me. 
471. 

77. N.T.—Bayard v. Smith, 17 

Wend. 88. 

R.I.—Smith V. Tripp, 13 R.I. 152. 

11 C.J. p 13 note 58. 

78. Me.—^Wadleigh v. Katahdin 

Pulp & Paper Co., 100 A. 150, 116 
Me. 107—^Hathom v. Calef, 53 Me. 
471. 

79- N.T.—^Bayard v. Smith, 17 

Wend. 88. 

80. N.T.—Corning v. Corning, 6 N. 
T. 97. 

11 C.J. p 13 notes 62, 63. 

81. N.T.—^Bayard v. Smith, 17 

Wend. 88. 

11 C.J. p 13 note 64. 

82. W.Va,—^McGlamery v. Jackson, 

68 S.E. 105, 67 W.Va. 417, 21 Ann. 
Cas. 239. 

88. Conn,—Raymond v, Sturges, 23 
Conn. 134. 

11 C.J. p 13 note 59. 
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84. N.H.—Newell v. Horn, 47 N.H. 
379. 

85. N.J.—aprice v. New Jersey R., 
etc., Co., 32 N.J.Law 19. 

Pa,—Smith v. Bellows, 77 Pa, 441. 

11 C.J. p 13 note 66. 

86. W.Va,—McDodrill v. Pardee, 
etc., Lumber Co., 21 S.E. 878, 40 
W.Va, 564. 

But in Delawar§, it has been held 
that, although in quare clausum 
fregit an allegation of description of 
a close by abuttals, etc., is material 
under the statute, in case for re- 
moving gravel from the land of 
plaintiff, although the land is de¬ 
scribed in the nairation, the descrip¬ 
tion is immaterial and requires no 
proof.—Smethurst v. Journey, 1 DeL 
196. 

87. Me.—^Moody v. Hinkley, 34 Me. 

200 . 

W.Va.—^McDodrill v. Pardee, etc., 
I Lumber Co., 21 S.E. 878, 40 W.Va, 
i 564. 
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Where the subject matter of the injury is person- 
al property, a descripdon of the quality, quantity, 
number, and value may be given in general terms.^^ 

Where the subject matter of the tort is in rever- 
sion, the declaration must charge that the act com- 
plained of was done to the damage of the rever- 
sion,^^ or must state an injury of such a permanent 
nature as to be necessarily injurious thereto.^O It 
is not sufficient that the injury complained of might 
be- of such a permanent nature as to affect the‘re- 
version.3^ 

(3) Statement of Plaintiffs Intefest 

Where not Implled by law, plafntiff^s rlght, fnterest, 
or titie infringed shouid be alleged. 

PlaintifPs right, interest, or titie infringed shouid 
be generally or particularly alleged, at least where 
it is not implied by law .^2 actions on the case 
for damage it is an established rule that plaintiff^s 
right or interest in such property 'shouid be stated 
according to the facts,^^ but it is a well recogni 2 ed 
practice to state it in the least definite manner con- 
ceivable.^^ 

Where the injury was to real property in pos- 
session of plaintifT, it is sufficient to state that 
plaintifif was possessed of the land at the time of 
the injury, and his rights and intefests are mat- 
ters of evidence only.^6 In other words, if the ac- 
tion is for consequential injuries to real property in 
plaintiflF^s possession, titie need not be alleged in 
plaintifif, since possession is sufficient to sustain the 
action.97 Where the tort consisted in an injury to 
goods, an averment that they were the goods ‘^of 
the plaintifif,” or that he “was lawfully possessed” 


of them, sufficiently alleges plaintififs right to them 
or interest in them, either absolutely or to a limitcd 
extent.9^ Where the injury was in respect of an 
incorporeal hereditament appurtenant to land or 
houses, it is sufficient in an action against a stran- 
ger to the titie to allege that at the time of the com- 
mission of the injury plaintifif was possessed of a 
house or land, and that by reason of such posses¬ 
sion he was entitled to some easement in the ex- 
ercise of which he was disturbed.^^ Where plain- 
tifif’s right is not possessory, but in reversion, his 
specific interest must be expressly stated in the dec¬ 
laration according to the facts, because, not being 
in possession, his damages cannot be known except 
by a direct description of his titie and the injury re- 
ceived.i 

Interest originating from defendanfs obligation. 
Where the right of plaintifif arises from an obliga¬ 
tion by defendant to observe some duty, the nature 
of the duty must be stated, whether it is based on an 
express contract between the parties or on an im- 
plication of law, and the allegations must clearly 
Show that, either by express contract or by impli- 
cation of law, defendant was compelled to do or re- 
frain from doing the act regarding which he is 
sought to be held liable.^ 

Where the injury arises from the breach of an 
obligation imposed on defendant by reason of an 
express or implied contract, it is imperative to re- 
frain from laying a promise as if the action were in 
assumpsit but the contract shouid be correctly set 
forth as an inducement to the statement and de¬ 
scription of the wrong or injury done.^ It is not 
necessary to state the contract formally unless it 


88. W.Va.—Newlon v. Reitz, 7 S,E. 

411, 31 W.Va. 483. 

11 C.J. p 14 note 70. 

89w 111.—Chicago v. McDonougrh, 1 
N.E. 337, 112 111. 85. 

11 C.J. p 14 note 72. 

Action 1)7 l^dlord 
A declaration by a landlord, in an 
action on the case for an injury to 
the land while in the possession of a 
tenant, is bad where it alleges an in¬ 
jury to the property generally and 
neither limits the conaplaint to an 
injury done to plaintiff’s reversion- 
ary estate and interest in the prop¬ 
erty nor avers that there was any 
injury to that estate or interest.— 
Rowland v. Fuller, 3EIow.ACas., N. 
T., 629. 

SO. 111.—Chicago v. McDonough, 1 
N.E. 337, 112 111. 85. 

11 C.J. p 14 note 72. 

dl., N.H.—^Davis v. Jewett, 13 N.H. 

88 . 


92. N.T.—Gilbert v. Field, 3 Cai. 
329. 

11 C.J. p 14 note 75. 

93. N.H.—Davis v. Jewett, 13 N.H. 

88 . 

94. Va.—^Patrick v. Ruffners, 2 Rob. 
209, 41 Va. 209, 40 Am.D. 740. 

W.Va.—Standiford v. ‘Goudy, 6 W. 
Va. 364, 365. 

^According to the practice well 
recognized . , , declaratlons in 
actions of . . . case for the re- 
covery of damages to real estate, 
generally state the right of property 
in the least definite manner conceiv- 
able, and merely mention the land, 
without any description that serves 
any practical purpose of distinguish- 
ing it from any other tract of the 
same character.”—Standiford v. 
Goudy, supra. 

9&. Pa.—^Heaton v. Pennsylvania R. 

Co., 98 Pa.Super. 162. 

11 C.J. p 14 note 80. 

9a N.H.—George v. Pisk, 32 N.H. 
32. 


97. Ala.—Sloss-Sheffield Steel & 
Iron Co. V. Wilkes, 165 So. 764, 
768, 231 Ala. 511, citing Corpus 
Juris. 

11 C.J. p 14 note 81. 

98. Ala.—Joseph v. Henderson, 10 
So. 843, 95 Ala. 213. 

Pa.—Good V. Harnish, 13 Serg. & R. 

99. 

11 C.J. p 14 note 82. 

99. Va.—^Patrlck v. RufCners, 2 Rob. 
209, 41 Va. 209, 40 Am.D. 740. 

11 C.J. p 14 note 83, p 15 notes 84, 
85. 

1. N.H.—George v. Pisk, 32 N.H. 
32—^Davis V. Jewett, 13 N.H. 88. 

11 C.J. p 15 note 86. 

2. Conn,—Hewison v. New Haven, 
34 Conn. 136, 91 Am.D. 718. 

11 C.J. p 15 note 88. 

3. Ark.—Reardon v. Farrington, 7 
Ark. 364. 

N.Y.—Beard v. Yates, 2 Hun 466. 

11 C.J. p 15 note 89. 

4i N.H.—Newell v. Horn, 47 N.H. 
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constitutes a material part of plaintiff^s case,^ nor 
is it necessary, when the injury was caused by a 
misfeasance or a malfeasance, to state formally or 
substantially the consideratiori of the contract,® al- 
though, where the nonfeasance of defendant is the 
cause of the damage done to plaintiff by the breach 
of contract, its consideration should be so stated." 
It is necessary to set forth only so much of the con¬ 
tract as is requisite to establish plaintiff^s right of 
action and to render the statement of his case in- 
telligible,^ omitting those matters which are not a 
necessary part of the case, and that do not affect 
those matters which are necessary.^ 

For the breach of a duty imposed by law and not 
connected with, or dependent on, a contract, plain¬ 
tiff must aver the facts on which the duty arose.io 
However, an express allegation of a duty is not 
essential, since if the facts stated raise the duty, 
an express allegation is unnecessary,ii and if the 
facts stated do not raise the duty, an express alle¬ 
gation of duty is immaterial.i2 As a general rule, 
it is sufficient to allege the facts out of which the 
duty arose, and that defendant failed to perform 
such duty.^^ Where the liability arises from the 
nature of defendanfs employment, it is necessary 
only to state succinctly what the situation of de¬ 
fendant was that caused the duty and the liability 
to arise,^^ and it is not necessary to state or to 
prove that any contract existed between the par- 

ties.^5 


(4) Statement of Injury 

The declaration must contafn a sufficient allegation 
of the wrong or breach of duty giving rise to the injury 
compiained of. 

Where plaintiffs show generally and comprehen- 
sively a right in themselves, an injury by defend- 
ants, and a loss sustained by them in consequence, 
it is as a rule sufficient.^® The facts alleged in the 
declaration, except where the action is brought on 
a statute, should show clearly and distinctly that 
some tort and not a mere breach of contract has 
been committed,^^ and must sufficiently state such 
facts as show an invasion of the legal right of 
plaintiff with a proper allegation of injury, or the 
invasion of such a right that the law implies some 
resulting injury.^® It should set forth a breach of 
duty imposed on defendant by contract^® or the 
breach of an obligation of law w’hich defendant 
ow'ed to plaintiff.20 It should distinctly appear 
from the allegations that the injury followed con- 
sequentially and did not arise directly from the 
acts of defendant^i 

The injury should not be stated as having been 
committed vi et armis; but a declaration that is 
good in every respect, except in the use of the 
words “with force and arms,’’ is not affected by 
their wrongful use and is aided by verdict where 
defendant is not deprived of any advantage by their 
use.^^ Also, these words may be construed as sur- 
plusage,23 or if necessary the declaration may be 

amended.24 


379 —Webster v. Hodgkins, 25 N. 
H. 128. 

Vt.—Wright V. Geer, 6 Vt. 151, 27 
Am.D. 538. 

5. Vt.—^Hyde v. MofCat, 16 Vt. 271, 
278, 

“When an action counts raerely 
upon a contract, and claims damages 
for the breach, or for the non-ful- 
filment, of such contract, the precise 
terms of the contract become im¬ 
portant, and must be set out. But 
when the contract is merely referred 
to as matter of inducement, and the 
failure to fulfil the contract is not 
the ground of damage, it is sufficient 
to allude to it in general terms.”— 
Hyde v. Moffiat, supra. 

a Ind.—Flint, etc., Mfg. Co, v. 
* Beckett, 79 N.E. 503, 167 Ind, 491, 
12 L.R.A.,N.S., 924. 

11 C.J. p 15 note 91. 

7. Ala.—Newton v. Brook, 132 So. 
722, 134 Ala. 269—^Moseley v. Wil- 
kinson, 24 Ala. 411. 

11 C.J. P 16 note 92. 

8 . vt—Hyde v. Moffat 16 Vt 271. 
11 C.J. p 16 note 93. 

9. N.H.—Webster v. Hodgkins, 25 
N.H. 128. 


10. U.S.—^World's Columbian Ex- 

position Co. v. Republic of France, j 
111., 91 F. 64, 33 aC.A. 333. ’ 

11 C.J. P 16 note 95. 

11. Del.—^Wise v. Western Union 
Telegraph Co„ 172 A. 757, 6 W.W. 
Harr. 155. 

12. Conn.—Hewison v. New Haven, 
34 Conn. 136, 91 Am.D. 718. 

13. U.S.—World’s Columbian Expo- 
sition Co. v. Republic of France, 
IlL, 91 F. 64, 33 C.C.A 333. 

11 C.J, p 16 note 96. 

14. N.H,—^Low V. Tilton, 19 N.H. 
271. 

11 C.J. P 16 note 98. 

la N.H.—Hali V. Cheney, 36 N.H. 
26. 

Vt—Wright V. Geer, 6 Vt 151, 27 
Am.D. 538. 

la Conn.—^Twiss v. Baldwin, 9 
Conn. 291. 

Declarations held snfficient 
U.S.—^Times Herald Pub. Co. v. 
Philadelphia Record Co., D.C.Pa., 
45 F.2d 229—Boston Elevated Ry, 
Co. V. Paul Boynton Co., Mass., 211 
F. 812, 128 C.C.A. 338, certiorari 
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denied 35 S.Ct 418, 238 U.S. 618, 
59 U.Ed. 1492. 

Beclarations held instifficient 
Tex.—Sisler v. Mistrot Civ.App., 
192 S.W. 565. 

17. Del.—Garber v. Whittaker, 174 
A. 34, 6 W.W.Harr. 272. 

11 C.J. p 12 note 47. 

la Vt.—Sprague v. Fletcher, 30 A. 

693, 67 Vt 46. 

la Ala.—Moore v. Appleton, 26 Ala. 
633. 

20. Ala.—^J^Iobile, etc., R. Co. v. 
Crenshaw, 65 Ala. 566—Mobile, 
etc., R. Co. V. Williams. 53 Ala. 
595. 

11 C.J. p 16 note 8 . 

21- Mass.—Barnes v. Hurd, 11 
Mass. 57. 

11 C.J. p 16 note 6 . 

22. S.C.—^White V. Marshall, IHarp. 

122 . 

11 C.J. P 16 note 1. 

23. S.C.—^P-^r V. Bogan, 2 Mc- 

Cord 386. 

24. Me.—Matthews v. Treat 75 Me. 

694. 
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A general averment of the wrongful act or injury 
is sufficient, as a rule, without a detailed statement 
of the means by which it was effected.^® 

Whereas or wherefore. It does not seem neces- 
sary to make a direct averment, but the statement 
of the injury may be by way of recital, as by the 
use of the words, “whereas” or “wherefore;” nor 
are such modes of expression open to objection.^^ 

Illegality of act Where the act or omission com- 
plained of was not prima facie actionable, it should 
be stated that the act was done wrongfully or 
some equivalent averment must be used,^^ and the 
facts showing the unlawfulness must be set out.29 

Motive or intent Where the act or omission 
complained of is not prima facie actionable, be- 
cause indifferent in itself, the intent with which it 
was done becomes material and requires, as do ali 
substantive matters of fact, a specific allegation 
thereof.30 In such a case, it is sufficient if it is 
stated substantially in accordance with the facts 
of the case.^i However, where the act occasioning 
the damage is itself unlawful, without any other 
extrinsic circumstances, the malicious intent of the 
wrongdoer is immaterial, and no allegation thereof 
is necessary.32 

Scienter, Where, in order to enable plaintiff to 
recover for an injury, it is necessary that defend¬ 
ant should have had knowledge of certain facts, 
such knowledge on his part must be pleaded with 
sufficiency.33 However, where a scienter should be, 
but is not, averred, the defect is a purely technical 
one, and a complaint may be amended without in- 
troducing a new cause of action.^^ 

Time. An exact statement of the time at which 
the injury was committed is not as a rule requisite, 
and where it is possible that it could have been com¬ 


mitted on several days, it may be laid as having 
been committed on a specified day and on divers 
other days and times between that day and the com- 
mencement of the suit. Where, however, a special 
period is assigned by means of a continuando, it be¬ 
comes matter of description and not merely a for- 
mal allegation of time.^^ 

(5) Averments as to Damages 

Special as distinguished from general damages must 
be pleaded. 

Allegations of damages that are implied or p^e- 
sumed to have accrued in consequence of the wrong 
complained of need not be made;^® but the fact 
that the plaintiff gratuitously undertakes to enu¬ 
merate some portions of his general damage will 
not preclude his also proving other general dam- 
age.^7 On the other hand, if the damages sustain- 
ed have not necessarily resulted from the act com¬ 
plained of, and therefore are not implied by law, 
plaintiff must allege the particular or special dam¬ 
ages sustained and meant to be relied on at the 
trial;^^ but any illegal claim of special damage is 
mere surplusage.^^ 

Matter in aggravation. In cases where it is not 
requisite to allege defendanfs knowledge of certain 
facts, or his malice, yet where such knowledge, or 
a spirit of ill will, a desire to injure, or to gratify 
revenge, existed, and can be proved, it may be ad- 
visable to allege such matter in aggravation of 
damages; but since such a statement is not nec¬ 
essary to enable plaintiff to recover, it need not 
be proved.^® 

b. Plea or Answer 

The general issue is a plea of not guiity. 

In case, the general issue is a plea of not guiity,^! 


25. Ala.—Stein v. Ashby, 24 Ala. 
521. 

11 C.J. p 17 note 19. 

20. Mass.—Houghton v. Davenport, 
23 Pick. 235. 

W.Va.—Rogers v. Coal River Boom, 
etc., Co., 23 S.B. 919, 26 S.B. 1008, 
41 W.Va. 593. 

27. Ill.—^Burnap v. Dennis, 4 Ill. 
478. 

W.Va.—^Pickens v. Coal River Boom, 
etc., Co., 41 S.E. 400, 51 W.Va. 445, 
90 Am.S.R. 819. 

11 C.J. p 16 note 10. 

28. Ala.—Guilford v. Kendall, 42 
Ala. 651. 

29. N.H.—^Perry v. Buss, 15 N.H. 

222 . 

Sa Conn.—^Dauchy v. Salisbury, 29 
Conn. 124. 

11 C.J. p 17 note 13. 


31. Ind.—^Keesling v. McCall, 36 
Ind. 321. 

Pa.—Graham v. Noble, 13 Serg. & R. 
233. 

Va.—^Marshall v. Bussard, Gilm., 21 
Va. 9. 

32. N.T.—Panton v. Holland, 17 
Johns. 92, 8 Am.D. 369. 

Pa.—Cotteral v. Cummins, 6 Serg. & 
R. 343, 

33. N.H.—^Mahurin v. Harding, 28 
N.H. 128, 59 Am.D. 401. 

11 C.J. p 17 note 16. 

^ Pa,—^Erie City Iron Works v. 
Barber, 102 Pa. 156. 

35«. Del.—^Eliason v. Draper, 77 A. 

769, 25 Del. 64. 

11 C.J. p 13 note 57. 

39. Ill.—Chicago West. Div. R. Co. 
V. Klauber, 9 Ill.App. 613, 
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Vt.—^Hutchinson v. Granger, 13 Vt. 
386. 

11 C.J. p 17 note 20. 

37. Vt.—Hutchinson v. Granger, su¬ 
pra. 

38. W.Va.—^McGlamery v. Jackson, 
68 S.E. 105, 67 W.Va. 417, 21 Ann. 
Cas. 239. 

11 C.J. p 17 note 22. 

39. Ill.—Hiner v. Richter, 61 Ill. 
299. 

40. Conn.—^Merrills v. Tariff Mfg. 
Co., 10 Conn. 384, 27 Am.D. 682— 
Twiss V. Baldwin, 9 Conn. 291. 

Va.—Trice v. Cockran, 8 Gratt. 442, 
49 Va. 442, 56 Am.D. 151. 

41. W.Va.—^Dunham v. Western Un¬ 
ion Telegraph Co., 102 S.B. 113, 
85 W.Va. 426. 

11 C.J. p 17 note 26. 
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which is merely a denial or traverse of the facts 
alleged>2 Non assumpsit is not a proper plea.43 A 
plea of the general issue, framed in case, and plead- 
ed jointly to counts in case and trespass, is irregu- 
lar.^4 

Special pleas or answers must sufficiently meet 
the declaration.^5 a special plea which alleges an 
accounting but shows no satisfaction is bad.^® 

c. Issues and Proof 

(1) In general 

(2) Under general issue 

(1) In General 

The pleadings and proof must correspond. 

The pleading and the proof must correspond,^*^ 
and this rule is not affected by statutes abolishing 
the distinctions between the forms of actions in 
trespass and in case.-^^ To recover, plaintiff must 
prove the material averments of the declaration.^^ 
The acts or omissions of defendant, which are insist- 
ed on as a tortious violation of the duty imposed by 
his contract, must be proved as alleged but plain- 
tiff need not prove each and every allegation of the 
declaration, since it is sufficient to prove enough of 
the allegations to establish a cause of action.51 

Where plaintiff has gone out of his way to par- 
ticularize and state in detail his title or interest in- 
stead of contenting himself with a general state- 


ment thereof and there is a misdescription, the vari- 
ance will be fatal, unless it is matter that can be 
regarded as merely surplusage which may be re- 
jected.52 

Where it is requisite to set out a contract by way 
of inducement to plaintifTs right, a material vari- 
ance between the allegation of the contract as stat- 
ed and the proof adduced in support thereof will be 
fatal,52 the rule governing being the same as in as¬ 
sumpsit and although unnecessary details stated 
in connection with the contract must be proved as 
alleged, yet the proof of more than is stated will not 
occasion a fatal variance.55 

(2) Under General Issue 

Under the general issue defendant may make any 
defense which tends to show that plaintiff has no cause 
of action. 

Subject to the qualifications hereinafter stated, 
the general issue in an action on the case puts in 
issue every essential fact alleged in the declara¬ 
tion, including plaintiff^s right to maintain the ac- 
tion.52 Under it defendant may not only contest 
the truth of the declaration, but make any defenses 
that tend to show that plaintiff has no right of ac¬ 
tion,57 although such defenses are in confession 
and avoidance of the declaration.58 Thus, defend¬ 
ant may offer evidence of a release,59 license,®® 
justification,5i former recovery,®^ compromise,®^ 
satisfaction,®^ accord and satisfaction,®® mitigation 


42. W.Va.—^Dunham v, Western Un¬ 
ion Telegraph Co„ supra. 

43. Ala,—^Wilkinson v. Moseley, 30 
Ala. 562. 

44. N.J.—Truax v. Pennsylvania R. 
Co., 33 A. 278, 58 N.J.Law 218. 

45. 111.—Fitch V. Haight, 5 111. 51. 
N.Y.—Fry v. Bennett, 7 N.Y.Super. 

54. 

11 C.J. p 18 note 32. 

46. 111.—Fitch V. Haight, 5 IU. 51. 

47. Mass.—^Hill v. Haskins, 8 Pick. 
83. 

11 C.J. p 18 note 35. 

48. Ark.—Chrisman v. Camey, 33 
Ark. 316. 

111.—Gay V. De Werff, 17 IILApp. 417. 
11 C.J. p 18 note 36. 

Effect generally of codes and prac- 
tice acts abolishing distinctions 
between trespass and case see Ac¬ 
tions § 39. 

49. Ala.—Thornton v. Dwight Mfg. 
Co., 34 So. 187, 137 Ala. 211. 

50. Ala.—^Wilkinson v.‘ Moseley, 18 
Ala. 288. 

51. 111.—0’Callaghan v. Dellwood 
Park Co., 149 IILApp. 34, affirmed 
89 N.E. 1005, 242 111. 336. 134 Am. 
S.R. 331, 26 L.R.A.,N.S., 1054, 17 


Ann.Cas. 407—Ottawa v. Hayne, 
114 IILApp. 21, affirmed 73 N.E. 
385, 214 111. 45. 

52. Del.—Chorman v. Queen Anne’s 
R. Co., 53 A, 438, 19 Del. 417. 

Mich.—^Lull V. Davis, 1 Mich. 77. 

11 C.J. p 18 note 42. 

53. Conn.—^Maine v. Bailey, 15 Conn. 
298. 

11 C.J. p 18 note 44. 

54. N.H.—^Mahurin v. Harding, 28 
N.H. 128, 59 Am.D. 401—Webster 

V. Hodgkins, 25 N.H. 128. 

55. Ala.—^Moseley v. Wilkinson, 24 
Ala. 411. 

N.H.—Webster v. Hodgkins, 25 N.H. 
128. 

11 C.J. p 18 note 46. 

56. Tenn,—^Raines v. Mercer, 55 S. 

W. 2d 263, 165 Tenn. 415. 

11 C.J. p 17 notes 26, 27. 

57. Fla.—^Atlantic Coast Line R. Co. 
V. Crosby, 43 So. 318, 53 Fla. 400. 

11 C.J. p 19 note 47. 

58. Va.—^Big Sandy & C. R. Co. v. 
Ball, 113 S.E. 722, 133 Va. 431. 

W.Va.—Dunham v. Western Union 
Telegraph Co., 102 S.E. 113, 85 W. 
1 Va. 425. 


59. Pa.—^Lyon v. Marclay, 1 Watts 
271. 

Tenn.—Illinois Cent. R. Co. v. Wade, 
1 Tenn.Civ.A. 780. 

11 C.J. p 19 note 48. 

60. N.H.—Hilis V. Boston, etc., R. 
Co., 18 N.H. 179. 

11 C.J. p 19 note 49. 

61. Ala.—Peoples Furniture Co. v. 
Wilson, 173 So. 85, 86, 233 Ala. 578, 
citing Corptis Juris. 

111.—Cincinnati, H. & D. R. Co. v. 

Goodson, 101 IILApp. 123. 

Tenn.—Illinois Cent. R. Co. v. Wade, 
1 Tenn.Civ.A. 780. 

11 C.J. p 19 note 50. 

62. Tenn.—Illinois Cent. R. Co. v. 
Wade, 1 Tenn.Civ.A. 780. 

11 C.J. p 19 note 51. 

63. 111.—0’Donnell v. Brink*s Ex¬ 
press Co., 95 IILApp. 411. 

Tenn.—^Illinois Cent. R. Co. v. Wade» 
1 Tenn.Civ.A. 780. 

64. Pa.—^Lyons v. Marclay, 1 Watts 
271. 

11 C.J. p 19 note 52. 

65. D.C.—Metropolitan R. Co. v. 
Snashall, 3 App.D.C. 420. 

Tenn.—Illinois Cent. R. Co. v. Wade, 
1 Tenn.Civ.A. 780. 
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of damages®® or a matter of defense arising after 
the commencement of the 

On the other hand, matters of inducement in a 
declaration are not traversed by a plea of the gen- 
eral issue.®^ Also, the statute of limitations cannot 
be urged as a defense under such a plea,®^ nor can 
a breach of warranty,*^® or title in defendant to a 
right of way claimed to have been obstructed,*^! 
be urged under the general issue. 

Under rules of court in some jurisdictions, the 
plea of not guilty in an action on the case operates 
as a denial only of the breach of duty or wrongful 
act alleged to have been committed by defendant, 
and not of the facts stated in the inducement, and 
no defence other than such denial is admissible un¬ 
der that plea.'^^ 

§ 10- Evidence 

The rules of evidence applicable to civii actions gen- 
erally apply to actions on the case. 

In accbrdance with the rules governing civii ac¬ 
tions generally, in case plaintiff has the burden of 
proving the material allegations in his declaration. 
Thus, in case for damages sustained by the care- 
lessness of defendant the burden of showing neg- 
ligence is on plaintiff. Where, however, a wrong 
or omission is proved from which damages resuit, 
proof of the wrong implies a neglect requiring an 
explanation front defendants.'^^ Jn the absence of 
facts giving rise to a presumption of accident or 
simple negligence the presumption is that the acts 
set forth in the declaration were done intentionally, 
and the fact that the declaration alleges that they 
were done carelessly and negligently does not nec- 
essarily imply that they were not done intention- 
ally.*^^ 


Admissihilify. In case for damages for unlaw- 
ful and violent dispossession brought by tenants 
against a landlord, evidence of the temper and dis- 
position of defendant and his wife who committed 
the acts of violence are admissible to sustain the 
allegation that plaintiffs were kept out of posses- 
sion by threats and violence.’^® In case for damag¬ 
es caused by defendants^ sending out circulars and 
doing other acts affecting plaintiff’s credit and busi- 
ness reputation, the proof of such acts is admissible 
to show the intent of defendants, and as contribut- 
ing to the destruction of plaintiffs business.*^® 

Sufficiency, As in other civii actions, in case 
plaintiff must prove the material allegations in his 
declaration by a preponderance of the evidence, 
and a preponderance is sufficient. 

§ 11. Trial, Judgment, Review, and Costs 

The rules as to trial, judgment, review, and costs ap- 
plicabie to* civii actions generally apply in actions in 
case. 

As in other civii actions, in an action on the case 
disputed questions of fact are for the determination 
of the jury*^® under proper instructions, which 
should correctly state the law applicable to the 
case,*^^ and instructions which are defective in this 
particular. should be refused if requested.®® Ac- 
cordingly, where the leading proposition of an in- 
struction requested is proper, but taken as a whole 
the instruction is defective in distinctness and 
clearness, the court has a right to refuse it.®^ 

Verdict and findings. A finding which is good in 
substance is not vitiated because of informality.®^ 
Where case is founded purely on a tort, and there 
are several defendants, the finding may be, as in 


ee. 111.—Georgre V. Illinois Cent. R. 
Co., 197 Ill-App. 152. 

67. 111.—^Kapischki v. Koch, 54 N.E. 
179, 180 111. 44—Chicagro v. Bab- 
cock, 32 N.E. 271, 143 111. 358. 

Pa.—^Lyon v. Marclay, 1 Watts 271. 
11 C.J. p 19 note 63. 

68- III.—Mueller v. Hayes, 151 N.E. 

874, 321 IlL 275. 

11 C.J. p 17 note 28. 

Ownersliip, possession, or opera- 
tion of tlie propertles or instrumen- 
talities causingr injury is not put in 
issue, and this rule is not limited 
to property and instrumentalities or- 
dinarily and commonly used in the 
business of defendant, where the al** 
legation of the business of defend¬ 
ant is entirely immaterial to the 
cause of action, nor is the rule ©ne 
which applies only to railroads, mu- 
nicipal corporations and quasi Pub¬ 
lic corporatiens; it applies to in- 


dividuals also.—^Mueller v. Hayes, 
supra. 

69. 111,—Chicago v. Babcock, 42 N. 

E. 271, 143 111. 358. 

Tenn.—Illinois Cent. R. Co. v. Wade, 
1 Tenn.Civ.A, 780. 

Vt.—Kidder v. Jennison, 21 Vt. 108. 

7a 111.—^Ziegenhein v. Staiger, i33 
IllApp. 191. 

71. R.I.—SchaefCer v. Brown, 50 A. 
640, 23 R.I. 364. 

72. U.S.—Patterson v. Jacksonviile 
Traction Co., Pia., 213 P. 289, 130 
C.C.A. 13. 

11 C.J. p 19 notes 56, 6T. 

73. Me.—Grosby v. Plummer, 89 A. 
145, 111 Me. 355. 

74. Vt.—^Bx parte Cote, 106 A. 519, 
93 Vt. 10. 

75. Mich.—^Baumier y, Antiau, 31 N. 
W, 888, 65 Mich. 31. 
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76. Mich.—Oliver v. Perklns, 52 N. 
W. 609, 92 Mich. 304. 

77. Evidence held sufficient to sup- 
port a finding of malice.—^P. B. Mil- 
ler Agency v. Home Ins. Co., 276 111. 
App. 418. 

Evidence held insufflcient to show 
a wrongful interference with plain- 
tiff’s reSlection as a school super¬ 
intendent.—Cobb V. Morrison, 104 A. 
829, 79 N.H. 74. 

78* Ala.—^Pan American Petroleum. 
Co. V. Byars, 153 So. 616, 228 Ala. 
372. 

79. Mass.—Wilson v. Coffin, 2 Cush. 
316. 

89. Md.-T-Scott V. Bay, 3 Md. 431.. 
11 C.J. p 19 note 65. 

81. Ala.—Bixon v. Barclay, 22 Ala. 
370. 

82. 111.—Stem V. Glattstein, 80 IlL 
App. 367. 

11 C.J. p 19 note 67. 
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actions of trespass vi et armis, that some of defend- 
ants are guilty and others not guilty.^^ Where the 
tort arose out of a contract which is alleged to be 
a joint One and there are two or more defendants, 
the jury must return a verdict against ali or none.^^ 

Damages. Where ali defendants have been found 
guilty, damages must not be assessed severally,®» 
although if they are so assessed plaintiff may cure 
the irregularity either by entering a nolle prosequi 
as to one of defendants and taking judgment 
against the others, or by remitting the lesser dam- 


§ 11 

ages, or by taking judgment only for the greater 
ones.S^ 

Since the action is founded on the plaintiffs title 
in justice and equity to receive a compensation in 
damages, the damages are to be estimated by the 
jury in view of ali the circumstances of the par- 
ticular case,®" and, subject to the qualification that 
greater damages than plaintiff has laid in the con- 
clusion of his declaration cannot be recovered,^^ 
complete recovery may be had for ali damages suf- 
fered as the proximate resuit of the wrong.^® 


GAS£ AT LAW. See Case ante p 1 note 33. 

CASEIN. An albumenoid of milk,^ which has been 
classed as elearly a manufactured article.^ It is al¬ 
so cailed ^^easein industrielle;’’^ is more commonly 
known in trade and commerce as ‘‘lactarene;”^ and 
sometimes earries the trade name ^^plasmon.”^ 

CASE LAW. See Case ante p 2 notes 63, 64. 

OASEMENT. A window sash opening on hinges 
affixed to the upright side of the frame, said to indi¬ 
cate either an inswinging or outswinging sash and 
to include wooden as well as steel construction.® 

Phrases: The word has been used adjectively in 
a number of phrases, such as ^^easement roll-up 
sereens,” “casement side-hinged screens,” ^‘casement 


window,” and ^^casement window operator.”'^ 
CASE SYSTEM. See Case ante p 2 note 65. 

CAS FORTUIT. See Cas 13 C.J.S. p 1768 note 15. 

CASH. 

As a Notin 

-^In GrcneraL A term whieh may be used to sig- 

nify money,® or its equivalent,^ including coin or 
specie, and, under certain circumstances, bank 
notes, drafts, bonds, or commercial paper easily 
convertible into money.^® The particular significa- 
tion of the word may depend on the context or the 
circumstances of its use.^l 

—As Money Readily Available. With referenee 


83. Conn,—Walcott v. Canfield, 3 

Conn. 194. 

111.—Winslow V. Newlan, 45 111. 145. 
Me.—Gillerson v. Small, 45 Me. 17. 
11 C.J. p 20 note 68, 

84. Conn.—^Walcott v. Canfield, 3 

Conn. 194. 

11 C,J. p 20 note 69. 

85. Ky.—Dougherty v. Dorsey, 4 

Bibb 207. 

Pa.—Shultz V. Hunter, 2 Browne 233. 

86. Ky.—Dougherty v. Dorsey, 4 

Bibb 207. 

87. Tenn.—Jones v. Allen, 1 Head 

626. 

88. N.Y.—Corning v. Corning, 6 N. 
T. 97. 

89. Ala.—Birmingham Waterworks 
Co. V. Martini, 66 So. 830, 2 Ala. 
App. 652. 

Injury to xevexsiou 
Where land in the possession of a 
tenant is injured by the wrongful act 
of a third person, the owner is en- 
titled only to such damages as may 
have been done to the reversion.— 
Rowland v. Fuller, How.A.Cas., N. 
Y., 629. 

1. U.S.—Ducas Co. v. U. S., C.C.N. 
Y., 143 F. 362, 363. 


2. U.S.—U. S. V. Brownell, C.C.N. 
Y., 159 F. 219, 220. 

3. U.S.—Ducas Co. v. U. S., C.C.N. 
Y., 143 F. 362. 363. 

4. U.S.—U. S. V. Brownell, C.C.N.Y., 
159 F. 219, 220. 

5. U.S.—U. S. V. Corsi, 2 Ct.Cust. 
App. 292, 293. 

6. U.S.—Johnson Metal Products 
Co. V. Lundell-Eckberg Mfg. Co., 
D.C.N.Y.. 18 F.Supp. 572, 574, 575, 
576, quoting Webster D. 

7. U.S.—^Johnson Metal Products 
Co. V. Lundell-Eckberg Mfg. Co., 
supra. 

8. Or.—Hartwig v. Rushing, 182 P. 
177, 180, 93 Or. 6. 

9. Ga.—^Kerlin v. Young, 125 S.E. 
204, 207, 159 Ga. 95. 

10. N.Y.—Commercial Credit Corpo¬ 
ration V, Third & Lafayette Streets 
Garage, 228 N.Y.S. 166, 168. 131 
Misc. 786. 

AS inolnding seeuxitj in lien of cash 

“Cash ... is not necessarily 
so many physica! dollars represented 
by currency or by bank deposits. 
Security used for certain purposes 
in lieu of cash may be 'cash* in the 

15 


sense in which we refer to nonmort- 
gageable property.”—^American Brake 
Shoe & Foundry Co. v. New York 
Rys. Co., D.C.N.Y., 277 P. 261, 279. 

Bank^s deposlt cextlflcate payable 
on presentation and indorsed in 
blank, deposited in lieu of cash bail, 
was considered “cash."—Bingham v. 
Montcalm County, 232 N.W. 348, 251 
Mich. 651. 

11. Signiflcanee dependent on nse 

‘Tn respondenfs brief it is said 
that, ‘Tn modern times, there Is no 
word in the English language so 
pregnant with meaning as the Ixttle 
word “cash," used in the proper re¬ 
lationi and it is further said, in 
the same connection, that it ‘con- 
tains a world of significance.* On 
turning however to the Standard dic- 
tionaries of the English language. we 
find that its primary meaning is ‘a 
boxi and that its common meaning 
is ‘money,* and that it sometimes 
means ‘ready money.* Accepting 
these definitions as probably correct, 
it does not seem to us that the word 
‘cash,* when used in the connection 
in which it is in this case, signifies 
anything.**—^Hooper v. Plood, 64 Cal. 
218, 221. 
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to its availability for immediate lase, it has been 
said that, in popular parlance, “cash^^ is used to re¬ 
fer not merely to money, but to money in hand, 
under full eontrol for use in paying obligations and 
liabilities,i2 and has been defined as meaning mon¬ 
ey at command or in hand,^^ either in current eoin 
or otber legal tender, or in bank bilis or checks 
paid and received as money money in the treas- 
ury;i5 money on hand or subject to the owner^s 
right of immediate possession;!® money on hand 
whieh a merebant, trader, or other person has to do 
business with;i7 ready moneyA^ 

-^Referring to Medium of Payment. With par- 

ticular reference to the medium used, ^^cash” has 
been defined or employed as meaning bank bilis 


and bank notes eoin;20 currency;^! current 
money gold and silver or its equivalent;23 mon¬ 
ey ;24 specie, or its equivalent in current bilis of 
specie paying banks;25 that which circulates as 
money.2 3 In this use ^^cash” draws a distinction be- 
tween ^^money” and ^^other things of value.’’27 

-^Referring to Time of Payment. With refer¬ 
ence to the terms or time of payment, ^^cash” has 
been defined as meaning immediate payment; mon¬ 
ey paid down;23 money or its equivalent paid im- 
mediately or promptly after purchasing.29 Al- 
though frequently used* as the antonym of “credit,” 
it has been said that the word does not necessarily 
imply a payment at any particular time,3® and that, 
in mercantile dealings, “cash” may, and usually 
does, permit payment in ten or thirty days.^i 


12. Ala.—State v. Woodward, 93 So. 
826. 208 Ala. 31. 

^^CasV’ a free, noumoxtgttgeame asset 
“Cash, qua cash, could not be 
mortgaged. This proposition needs 
little argument to sustain it. Cash 
is variable and shifting. Because it 
is a *free asset,* it is, and properly 
may be, relied upon by creditors or 
taken into consideration when they 
extend credit. It must be used to 
pay obligations and liabilities aris- 
ing out of contract or tort. It must 
be under full eontrol of the Corpora¬ 
tion, else the Corporation cannot do 
business.”—American Brake Shoe & 
Foundry Co. v. New York Rys. Co., 
D.C.N.T., 277 F. 261, 279. 

13. N.Y.—Commercial Credit Corpo¬ 
ration V. Third & Lafayette Sts. 
Garage, 234 N.Y.S. 463, 466, 226 
App.Div. 235. 

11 C.J. p 21 note 16. 

14. U.S.—Palliser v. U. S.. N.Y., 10 
S,Ct 1034, 1035, 136 U.S, 257, 34 
L.Ed. 514. 

La.—^Dunlap v. Whitmer, 62 So. 938, 
943, 133 La. 317, Ann.Cas.l915C 
990. 

Similar deflnitions 

(1) “Current money in hand.”— 
Jenkins v. International Life Ins. 
Co., 232 S.W. 3. 6, 149 Ark. 257. 

(2) “Current money in hand or 
readily available, especially coin or 
government notes and bank notes 
actually in one’s possession.”—State 
V. Woodward, 93 So. 826, 208 Ala. 31. 

(3) “Money in chest or on hand.” 
—^Delaume v. Agar, McG., La., 97, 
105., 

(4) “Money in hand, and not cred- 
its.*'—^Van Ingen v. Whitman, 62 N. 
Y. 513. 620. 

15. N.Y.—In re’McKendrie*s Bstate, 
271 N.Y.S. 228, 231, 150 Misc. 665. 

16. N.Y.—In re McKendrie’s Bstate, 
supra. 

17. Va.—^Blair v, Wilson, 28 Gratt. 


165, 175, 69 Va. 165, 175, quoting 
Bouvier L. D. 

18. Ga.—Kerlin v. Young, 125 S.B. 
204, 207, 159 Ga. 95. 

N.Y.-^ommercial Credit Corporation 
V. Third & Lafayette Sts. Garage, 
234 N.Y.S. 463. 466, 226 App.Div. 
235—Smith v. Burch, 28 Hun 331, 
332—^Commercial Credit Corpora¬ 
tion V. Third & Lafayette Streets 
Garage. 228 N.Y.S. 166, 168, 131 
Misc. 786. 

11 C.J. p 21 note 17. 

19. U.S.—Palliser v. U. S., 10 S.Ct. 
1034, 1035, 136 U.S. 257, 34 L.Ed. 
514. 

Mass.—^Phillips v. Blake, 1 Mete. 156, 
159. 

6 C.J. p 1184 note 5. 

20. Neb.—^Behrends v. Beyschlag, 69 
N.W. 835, 836, 50 Neb. 304. 

21. N.Y.—Commercial Credit Corpo¬ 
ration V. Third & Lafayette Sts. 
Garage, 234 N.Y.S. 463, 466, 226 
App.Div. 235. 

22. Neb.—^Behrends v. Beyschlag, 69 
N.W. 835, 836, 50 Neb. 304—State 
V, Moore, 67 N.W. 876, 878, 48 Neb. 
870. 

23. Ala.—St. John v. Mobile, 21 Ala. 
224, 226. 

24w N.Y.—Commercial Credit Corpo¬ 
ration V. Third & Lafayette Sts. 
Garage. 234 N.Y.S. 463, 466, 226 
App.Div. 235—Commercial Credit 
Corporation v. Third & Lafayette 
Streets Garage, 228 N.Y.S. 166, 168, 
131 Misc. 786. 

Wash.—^Maskell v. Spokane Cycle & 
Auto Supply Co., 170 P. 350, 351, 
100 Wash, 16, L,R.A.1918C 929. 

11 C.J. p 21 note 13. 

25. N.Y.—Commercial Credit Corpo¬ 
ration V. Third & Lafayette Sts. 
Garage, 234 N.Y.S. 463; 466, 226 
App.Div. 235—Crocker v. Crane, 21 
Wend. 211, 219, 34 Am.D. 228. 

11 C.J. p 20 note 10, p 21 note 11. 
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Popular and legal meanings 

“The term cash has two meanings, 
One a payment in current bilis, the 
other in specie. The flrst is the 
popular, the latter the legal meaning. 
The former has, in common parlance, 
entirely supplanted the latter.”- 
Farr v. Sims, 9 S.C.Eq. 122, 131, 24 
Am.D, 396. 

26. U.S.—U. S. V. Williams, D.C. 
Wash., 282 F. 324, 325. 

N.Y.—Commercial Credit Corporation 
V. Third & Lafayette Sts. Garage, 
234 N.Y.S. 463, 466, 226 App.Div. 
235. 

27. As Indlcatlng medium and not 
time of payment 

In interpreting a conversation be- 
tween parties to a transaction, in 
which the words, “if he would pay 
me $50 in cash, I would get out of 
the trade,'* were used, the court 
said: “Appellee insists that because 
‘he understood that the $50 was to 
be cash' the time of its payment was 
fixed. The term ‘cash' in the con- 
nection used in the sentence conveys 
no such meaning, but only distin- 
guishes between money and proper- 
ty, or other thing of value.”—^Britain 
V. Rice, Tex.Civ.App., 204 S.W. 254, 
256. 

28. Ala.—State v. Woodward, 93 So. 
826, 208 Ala. 31. 

Ark.—Jenkins v. International Life 
Ins. Co., 232 S.W. 3, 6, 149 Ark. 
257. 

29. N.Y.—Commercial Credit Corpo¬ 
ration V. Third & Lafayette Streets 
Garage, 228 N.Y.S. 166, 168, 131 
Misc. 786. 

11 C.J. p 22 note 22. 

30. Tex.—^Britain v. Rice, Civ.App., 
204 S.W. 254, 256. 

31. N.Y.—Commercial Credit Corpo¬ 
ration V. Third & Lafayette Streets 
Garage, 228 N.Y.S, 166, 168, 131 
Misc. 786. 
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-^Wliat the Tena Includes. Under particular 

circumstances, and, of course, depending in eaeli 
instance on the eontext or cireumstances of its use, 
it has been held that “cash” includes generally 
bank aeeounts, bilis, and deposits,^^ bank paper,33 
ehecks,^^ city bonds,^^ cominercial paper, bonds, 
wan’ants, and other securities easily converted in- 
to eash,3^ corporate stbck into which cash has been 
converted,37 interest-bearing notes,38 liberty bonds 
and war savings stamps,^^ municipal orders, war- 
rants, or scrip, as well as payments in currency,^® 
orders on an estate paid in course of its adminis- 
tration,'^! prepaid shares of stock in a building and 
loan association,^^ promissory notes and mortgag- 
es,^3 shares of stock in a publie Service Corpora¬ 
tion, specie,and treasury notesalso, more 
specifically, virhere an agreement or intention of the 
parties to that effect is shown, it has been held 


that ^^cash” may include fumiture measured in 
tenns of money,^'^ property of equivalent value,^8 
prune orchard valued in dollars,^^ Services render» 
ed,5^ and stocks of goods invoiced at a fised priee 
in money.51 Under other cireumstances, however, 
the Word has been held not to include bank notes,^2 
bilis receivable,^8 checks,^-* check returned unpaid, 
even though paid several days thereafter,^^ foreign 
bilis,^8 goid dusty^*^ goods,58 government bonds, 
insuranee premiums in course of colleetion, even 
though they may be colleeted within ninety days,®® 
judgments,®^ interest ia^assets,®^ interest in meat 
business, hides, and household fumiture,®® prom¬ 
issory notes,®4 real estate in absence of a manifest 
intent that it was used for that purpose,®® treas¬ 
ury notes,®® or war currency of the Confederate 
States.®^ 

-Other Terms Compared. “Cash” has been held 


32. Conn.—Beit v. Beit, 119 A. 144, 
147, 9S Conn. 274. 

Miss.—Greeson v. State, 6 Miss. 33, 
38. 

N.J.—Baldwin v. Baldwin, 151 A. 

741, 742, 107 N.J.Eq. 91. 

N.T.—Commercial Credit Corpora¬ 
tion V. Third & Lafayette Sts. 
Garage. 234 N.Y.S. 463, 466, 226 
App.Div. 235—In re McKendrie^s 
Estate, 271 N.Y.S. 228. 231, 150 
Misc. 665. 

33. N.Y,—^Keith v. Jones, 9 Johns. 

120 , 121 . 

34. tJ.S.—^Webster v. Lanum, N.Y., 
137 P. 376, 379, 70 C.C.A. 56. 

Cal.—Albert v. Pearson, 229 P. 998, 
999, 68 CaLApp. 657. 

Mich.—Bingham v. Montcalm Coun- 
ty. 232 N.W. 348, 251 Mich, 651— 
Glines v. State Sav. Bank, 94 N.W, 
195, 197, 132 Mich. 638. 

N.Y.—^Van Decar v. Streeter, 240 N, 
Y.S. 492, 497, 136 Misc. 206. 

35. U.S.—^American Brake Shoe & 
Poundry Co. v. New York Rys. 
Co., D.C.N.Y., 277 P. 261, 279. 

36. Wash.—Maskell v. Spokane Cy- 
• cie & Auto Supply Co., 170 P. 350, 

351, 352, 100 Wash. 16, Ii.R.A.1918G 
929. 

37. Wash.—Maskell v. Spokane Cy¬ 
cle & Auto Supply Co., supra. 

38. Wis.—^Walter Alexander Co. v. 
Wisconsin Tax Commission, 254 
N.W. 544, 548, 215 Wis. 293. 

39. N.J.—Baldwin v. Baldwin, 151 
A. 741, 742, 107 N.J.Eq. 91. 

Wash.—^Automobile TJnderwriting 
Agency v. State, 219 P. 872, 873, 
127 Wash. 88. 

40. Ark.—^Arkansas Public Utilities 
Oo. V. Incorporated Town of Heber 
Springs, 235 S.W. 999, 1001, 151 
Ark. 249. 


41. N.Y.—Commercial Credit Corpo¬ 
ration V. Third & Lafayette 
Streets Garage, 228 N.Y.S. 166, 
168, 131 Misc. 786. 

42. N.J.—Baldwin v. Baldwin, 151 
A 741. 742, 107 N.J.Eq. 91. 

43. Cal.—^In re Carrillo's Estate, 203 
P. 104, 105, 187 Cal. 597. 

11 C.J. p 21 note 19 [b]. 

44. N.J.—Baldwin v. Baldwin. 151 
A. 741, 742, 107 N.J.Eq. 91. 

45. Conn.—Beit v. Beit, 119 A 144, 

147, 98 Conn. 274. 

4a S.C.—Meng v. Houser, 34 S.C. 
Eq. 210, 213. 

Wash.—^Automobile Underwriting 
Agency v. State, 219, P, 872, 873, 
127 Wash. 88. 

47. Or.—Hartwig v. Rushing, 182 P. 
177, 181, 93 Or. 6. 

48. Ga.—^Kerlin v. Young, 125 S.B. 
204, 207. 159 Ga. 95. 

49. Or.—Hartwig v. Rushing, 182 P,- 
177, 181, 93. Or. 6. 

50. U.S.—In re Ballou, D.C.Ky,, 215 
P. 810, 812. 

51. Or.—Hartwig v. Rushing, 182 P. 
177, 181, 93 Or. 6. 

59. N.J.—^Trenton State Bank v. 
Coxe, 8 N.J.Law 172, 174, 14 Am.D. 
417. 

53. N.Y.—Commercial Credit Corpo¬ 
ration V. Third & Lafayette Sts. 
Garage, 234 N.Y.S. 463, 466, 226 
App.Div. 235. 

54. Tex,—Simpson v. Goggin, Civ. 
App., 5 S.W.2d 610, 611. 

Wis.—^Hall V. Storrs, 7 Wis. 253, 256. 

55. N.J.—^Duryee v. Zipkin, 172 A 
794, 795, 12 N.J.Misc. 523. 

N.Y.—Durant v. Abendroth, 69 N.Y. 

148, 153, 25 Am.R. 158—Commer¬ 
cial Credit Corporation v. Third & 
LaPayette Sts. Garage, 234 N.Y.S. 
463, 467, 226 App.DiV. 235. 


56. Mass.—Jones v. Pales, 4 Mass. 
245, 253. 

57. Cal.—Gunter v. Sanchez, 1 Cal. 
45, 49. 

N.Y.—Commercial Credit Corpora¬ 
tion V. Third & LaPayette Sts. 
Garage, 234 N.Y.S. 463, 467, 226 
App.Div. 235. 

58. N.Y.—^Haviland v. Chace, 39 
Barb. 283, 285. 

59. N.M.—In re KeeTs Estate, 25 P. 
2d 806, 808, 37 N.M. 569. 

60. Wash.—Automobile Underwrit¬ 
ing Agency v. State, 219 P. 872, 
873, 127 Wash. 88. 

61. Ga.—Johnson v. Redwine, 33 S. 
E. 676, 677, 105 Ga. 449. 

62. N.Y.—Van Ingen v. V^Tiitman, 

62 N.Y. 513, 520—Commercial 

Credit Corporation v. Third & La- 
Fayette Sts. Garage, 234 N.Y.S. 
463, 467, 226 App.Div. 235. 

63. Conn.—^Beit v. Beit, 119 A 144, 
146, 98 Conn. 274. 

64. U.S.—Travelers Ins. Co, v. 
Wolfe, C.C.AOhio, 78 P.2d 78, 82. 

Ark,—Jenkins v. International Life 
Ins. Co., 232 S.W. 3, 6, 149 Ark. 
257. 

Mass.—^Pierce v. Bryant, 5 Allen 91, 
93. 

N.Y.—Commercial Credit Corpora¬ 
tion V. Third & LaPayette Sts. 
Garage, 234 N.Y.S. 463, 467, 226 
App.Div. 235. 

Tex.—Citizens* Nat. Bank of Stam- 
ford V. Stevenson, Civ.App., 211 S. 
W. 644, 645. 

65. Pa,—Watson v. Martin, 77 A 
450, 228 Pa. 248, 250. 20 AnmCas. 
1288. 

66. Conn.—^Foquet v. Hoadiey, 3 
Conn. 534, 537. 

ef7. Ala.—Kitchell v. Jackson, 44 
Ala. 302, 304. 

N.G.—McNem v. Shaw, 62 N.C. 91. 
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synonymous with ^^money;"^^ is frequently used as 
the antonym of ‘^credit and has been distin- 
guished from ^^credit,”70 ^^inoney,”'^^ and 

"secnrities;”'^^ also from the phrases “hook or pa- 
per’^ see Book 11 C.J.S. p 520 note 75, and ‘^prom- 
ise to pay.”*^^ 

-^In Phrases. 

Cash on hand, Money at hand ready to be used; 
actual cash or its equivalent, and aetually on 
hand;'^5 quick assets out of which payment can be 
made without delay;*^® ready money, or that which 
in ordinary business usage is the same thing.'^’^ It 
has been said that the phrase, as commonly used, 
has a broader connotation than a literal interpreta- 
tion would give it,'^^ and that this is so whether* the 
phrasing is “cash on hand” or ^^eash in hand.”'^^ 
The phrase applies to all money readily available 
for use,®^ specifically to bank notes, eheeks, drafts, 
bilis of exehange, eertifieates of deposit, or other 
like instruments which pass with or without in- 
dorsement from hand to hand as money, or are im- 
mediately convertible into money,^^ to cash ia 
vault,82 to money in a solvent bank subject to 


ehe.ek,23 to money in a bank in the form of short- 
time eertifieates of deposit bearing interest.^^ Tn 
a partieular connection, it has been held to include 
only sueh cash and receipts as have been secured 
in the ordinary course of business,^^ and to exclude 
borrowed money or that procured and reeeived up- 
on an express promise to repay it on a day cer- 
tain.S® It has been held not to include cash items 
or balances due from others, even though they are 
good solvent crediis,^*^ loans to others on long time, 
stock of eompanies not intended to be sold, and oth¬ 
er investments of like kind,^^ promissory notes,^9 
or real or personal estate to be converted into cash 
where the eonversion has not been made.90 

Copper cash. A ^^cash,” or copper cash, is a Chi- 
nese coin, composed of copper and lead, or copper 
and nickel, passing by count as money in China 
and, in an early case, said to be the only coin used 
there, at that time.^^ 

Credit in cash. An order by one person on an- 
other, to hold to the use, or at the command, of a 
third person, a certain sum, which means to pay the 
money to him; to pay over the money.92 


es. N.T.—Commercial Credit Corpo¬ 
ration V. Third & Lafayette Sts. 
Garage, 234 N.Y.S. 463, 466, 226 
App.Div. 235—In re McKendrie’s 
Estate, 271 N.Y.S. 228, 232, 150 
Misc. 665. 

69. Ala.—State v. Woodward, 93 So. 
826, 827, 208 Ala. 31. 

Cal.—^Parrish v. American Ry. Em- 
ployees' Pub. Corporation, 256 P. 
590, 591, 83 Cal.App. 298. 

Or.—Hartwig v. Rushing, 182 P. 177, 
181, 93 Or. 6. 

Tex.—^Mclnnis v. Brown County Wa- 
ter Improvement Dist. No. 1, Civ. 
App., 41 S.W.2d 741, 746. 

11 C.J. p 21 note 19. 

70. Tex.—Citizens’ Nat. Bank of 
Stamford v. Stevenson, Civ.App., 
211 S.W. 644, 645. 

71. U.S.—McGovern v. U. S., C.C.A. 
111., 272 P. 262,-263. 

72. Ark.—Jenkins v. International 
Life Ins. Co., 232 S.W. 3, 6, 149 
Ark. 257. 

Mass.—^Pierce v. Bryant, 5 Allen 91, 
93. 

73. Wis.—^Walter Alexander v. Wis- 
consin Tax Commission, 254 N.W. 
544, 548, 215 Wis. 293. 

74. U.S.—^Hart v. Commissioner of 
Internal Revenue, C.C.A., 54 P.2d 
848, 852. 

75i Conn.—State v. New York, N. H. 
& H. R. Co., 22 A. 765, 767, 60 
Conn. 326. 

76. lowa.—In re Johnston’s Estate, 
180 N.W. 740, 741, 190 lowa 679. i 


77. Conn.—State v. New York, N. 
H. & H. R. Co., 22 A. 765, 767, 60 
Conn. 326. 

78. Not used in a literal sense 
‘‘Under present-day methods, ‘cash 

on hand’ in a literal sense is virtual- 
ly nonexistent. The more the ‘cash,’ 
the less the likelihood that it will be 
kept literally ‘in hand.’ ”—In re 
Johnston’s Estate, 180 N.W. 740, 741, 
190 lowa 679. 

79. “Cash in hand” compared 
“Some emphasis has been laid by 

appellant upon the expression ‘cash 
in hand.’ But the will in terms re¬ 
fers to ‘cash on hand.’ Whatever 
distinction is to be recognized be- 
tween the two expressions, the terms 
aetually used will not bear the em¬ 
phasis thus put by appellant.”—In 
re Johnston's Estate, 180 N.W. 740, 
741, 190 lowa 679. 

80. lowa.—^In re Johnston’s Estate, 
supra. 

81. Conn.—State v. New York, N. 
H. & H. R. Co., 22 A. 765, 767, 60 
Conn. 326. 

82. Fla.—^Briar Holding Co. v. Palm 
Beach Bank & Trust Co., 136 So. 
341, 342, 102 Fla. 874. 

83. lowa.—^In re Johnston’s Estate, 
180 N.W. 740, 741, 190 lowa 679. 

Or.—In re Blanfleld's Estate, 3 P.2d 
116, 117, 137 Or. 256. 

N.J.—See Atlantic City 0. B. v. In¬ 
ternational Fidelity Ins. Co., 85 A. 
325, 326, 83 N.J.Law 583. 
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84. Beadily available money in 
bank 

‘‘Money in bank is money on hand. 
This is conceded by appellant as to 
money subject to check, We think 
it equally true in common parlance 
that money in bank readily available 
is deemed for all practical purposes 
as money in hand, even though it be 
represented by short-time certifl- 
cates bearing interest.”—In re 
Johnston's Estate, ISO N.W. 740, 741, 
190 lowa 679. 

85k U.S.—Stoddard v. Miami Sav- 
ings & Loan Co., C.C.A.Ohio, 63 F. 
2d 851, 852. 

86. U.S.—Stoddard v. Miami Sav- 
ings & Loan Co., supra. 

87. Fla.—Briar Holding Co. v. Palm 
Beach Bank & Trust Co., 136 So. 
341, 342, 102 Fla. 874. 

88. Conn.—State v. New York, New 
Haven & Hartford R. Co., 22 A. 
765, 767, 60 Conn. 326. 

89. Or.—^In re Banfield's Estate, 3 
P.2d 116, 117, 137 Or. 256. 

90. Tex.—Simpson v. Goggin, Civ. 
App., 5 S.W.2d 610,.611. 

91. Percentage of alloy 

“The pieces were composed of 60 
per cent. to 70 per cent. of copper, 
and 30 per cent. to 40 per cent. of 
lead or nickel.”—Crocker v. Redfield, 
C.C.N.Y., 6 Fed.Cas.No.3,400, 4 

Blatchf. 378. 

92. Eng.—^Ellison v. Collingridge, 9 
C.B. 570, 573, 67 B.C.L. 570, 137 
Reprint 1014. 
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Voliie in actual cash. The phrase, and other like 
expressions, eonvey the thonght of the sum 'which 
can be obtained at a fair sale, hence equivalent to 

^^market value.”93 

Other phrases: ^^Actual capital paid in eash or 
property,” see Actiial 1 CJ.S. p 1439 note 79, ‘‘ae- 
tual eash,” see Aetual 1 CJ.S. p 1439 note 83, “ac- 
tual cash paid in,” see Aetual 1 C.J.S. p 1439 note 
85, ^^actually and in good faith paid in cash,” see 
Aetually 1 C.J.S. p 1445 note 52, “aetually reeeive 
in eash,”9^ «aU eash, negotiable notes and mort- 
gages,”^5 ^^amount of cash invested by eaeh,”^^ ^^at 
its fair cash value,” see At 7 C.J.S. p 166 note 93, 
^'at its true value in cash,” see At 7 C.J.S. p 166 
note 96, ^‘at par, for cash,7 <^cash after paying 
all my debts,”98 "eash at time of sale,”^^ "cash 
down,” see C.J.S. title Sales § 262, also 55 C.J. p 
569 note 76 (a), "cash in bank,” see Banks and 
Banking § 985, "eash in hand,”i "cash in lieu of 
bail,” see Bail § 10, "cash in savings or other 
banks,”2 "cash on delivery,” see C.J.S. title Sales § 
262, also 55 C.J. p 569 note 76(a), "cash or its 
equivalent,”2 "cash that is left after my demise,”’^ 
"^cash^ to be paid therefor,”^ "cash whieh I may 


have on hand,”® "eommissions on eash,”'^ "dovm 
payment ... in cash, and not its equivalent,”^ 
"exeept for cash or its equivalent,”^ "for cash,”i® 
"for eash or on credit,"if he v^ould pay me 
$50 in eash,”i 2 cash,”i3 cash or notes,"in 
lieu thereof . . . cash may be deposited,”^^ "one- 
third cash, ”16 <^paid in cash,”i" "payment iu 
cash,”i6 “percentage in cash,”!^ "price which it will 
bring in eash,”-^ "reeeives in cash,”-i "remainder 
of vrhatever cash vrill be mine,”22 "sale for cash,” 
see C.J.S. title Sales § 234, also 55 C.J. p 514 note 
38, "spot cash,”23 "true value in cash,”24 and “twen- 
ty-five cents in eash for each pole.”25 

As a Verb 

Like other words applicable to, or descriptive of, 
money, it has been held that the T^ord, as a verb, 
has reference to the medium of exchange in use.26 

Phrase: "He had gotten his pay-check cashed.”27 
As an Adjective 

Cash accoiint. In bookkeeping, the record of all 
cash transactioiis; an aeeount of money received 

and expended.2S 


93. U.S.—Castner, Curran & Bullitt, 
Inc. v. Lederer, D.C.Penn., 275 P. 
221, 225. 

94. Tex.—Simpson v. Goggin, Civ. 
App., 5 S.W.2d 610, 612. 

95. Man,—^Re Perguson, 18 Man, 
532, 534. 

90. Ga.—^Kerlin v. Young, 125 S.E. 
204, 207, 159 Ga. 95. 

97. As exclading transaction on. 
credit 

^‘The permit required the stock to 
be issued ‘for cash,' whlch exclud- 
ed the idea of credit and required 
payment concurrent with delivery.” 
—^Parrish v. American Ry. Em- 
ployees' Pub. Corporation, 256 P. i 
590, 591, 83 Cal.App. 298. j 

98. N.J.—Baldwin v. Baldwin, 151 
A. 741, 742, 107 N.J.Eq. 91. 

99. N.T.—Van Decar v. Streeter, 
240 N.T.S. 492, 497, 136 Misc. 206. 

1. N.Y.—^In re McKendrie's Estate, 
271 N.Y.S. 228, 232, 150 Misc. 665. 

2. N.Y.—In re McKendrie’s Estate, 
supra. 

3. U.S.—^Erhard v. Boone State 
Bank of Boone, lowa, C.C.A 
lowa, 65 P.2d 48, 55. 

lowa.—German American State Bank 
of Chalco, Nebraska v. Farmers* 
& Merchants' Savings Bank of 
Lidderdale, 211 N.W. 386, 387, 203 
lowa 276. 

4. Cal.—^In re Carrillo’s Estate, 203 
P. 104, 105, 187 CaL 597. 

5. Tex.—Citizens* Nat Bank of 


Stamford v. Stevenson, Civ.App., 
211 S.W. 644. 

6. lowa.—In re Johnston's Estate, 
180 N.W. 740, 741, 190 lowa 679. 

7. N.M.—In re Keers Estate, 25 P. 
2d 806, 807, 37 N.M. 569. 

8. N.Y.—Commerciai Credit Corpo¬ 
ration V. Third & LaPayette Sts. 
Garage, 234 N.Y.S. 463, 467, 226 
App.Div. 235. 

9. U.S.—^In re Ballou, D.C.Ky., 215 
P, 810, 812. 

10. Mo.—Mead v. McLaughlin, 42 
Mo. 198, 201. 

11. Wash.—^Maskell v. Spokane Cy¬ 
cle & Auto Supply Co., 170 P. 350, 
351, 100 Wash. 16, L.R.A.1918C 
929. 

As meaning “moxLey’^ worth” 

“The statute applies, not only to 
sales for money, but also to sales for 
property measured in money or, in 
the words of the books, for the 
equivalent of money or money’s 
worth.”—Hartwig v. Rushing, 182 P. 
177, ISl, 93 Or. 6. 

'l8. Tex.—Britain v. Rice, Civ.App., 
204 S.W. 254, 256. 

13. U.S.—Travelers Ins. Co. v. 

Wolfe, C.aA.Ohio, 78 P.2d 78, 82. 

Cal.—^Albert v. Pearson, 229 P. 998, 
999, 68 Cal.App. 657. 

14. Mo.—State ex rei. National Life 
Ins. Co. of Montpelier, Vt., v. 
Hyde, 241 S.W. 396, 397, 292 Mo. 
342. 

15. Mich.—^Wolfe v. A, E. Kusterer 

IQ 


& Co., 257 N.W. 729, 730, 269 
Mich. 424. 

le. Cal.—In re Carrillo’s Estate, 203 
P. 104, 105, 187 Cal. 597. 

17. “Paid within a reasonable time” 
distinguished 

Idaho.—Hoskins v. Michener, 197 P. 
724, 725, 33 Idaho 681. 

18. B.C.—^Turner v. Cowan, 9 B.C. 
301, 302. 

Held not “payment in cash” 

“The tender of a certified check 
of a third person accompanied by re- 
fusal to get it cashed . . . was 
not the equivalent of payment in 
cash.”—Chertok v. Kassabian, 151 N. 
E. 108, 109, 255 Mass. 265. 

19. Neb.—State v. Moore, 67 N.W. 
876, 878, 48 Neb. 870. 

20. Tex.—^Mclnnis v. Brown County 
Water Improvement Dist. No, 1, 
Civ.App., 41 S.W.2d 741, 746. 

21. N.J.—^Duryee v. Zipkin, 172 A. 
794, 795, 12 N.J.Misc. 523. 

22. Conn.—Beit v. Beit, 119 A. 144, 
145, 98 Conn. 274. 

33. Pa.—Morris v. Supplee, 57 A. 
566, 567, 208 Pa. 253. 

24. Or.—Ankeny v. Blakly, 74 P. 
485, 489, 44 Or. 78. 

25. Ark.—^Arkansas Public Utilities 
Co. V. Incorporated Town of He- 
ber Springs, 235 S.W. 999, 1000, 
151 Ark. 249. 

26. Ark.—Cook v. State, 196 S.W. 
922, 924, 130 Ark. 90. 

27. Ark.—Cook v. State, supra. 

28. Black L. D. 



CA8H 


14 C.J.S, 


Cash advances. A tenn cnstomary among mer- 
eliaiits 'Rrhen they wish to restrict the meaning of 
tlie 'w^ord ^^advances’^ to actnal disbursements of 
money.^® 

Cash discount A deduction wMch the seller al- 
lows from the price at which goods are billed to the 
pTii‘chaser for payment of the bili within a speci- 
fied time.^*^ 

Cash ifems. In bookkeeping, items based on any 
actnal transaetion -which increases or diminishes the 
cash on hand.^i In a partieular eonneetion, the 
phrase has been held to refer to cash in conrse of 
colleetion and remittance,^^ and to include notes, 
checks, or memoranda on hand at the end of a day^s 
Work, which, for the time being, are treated as cash 
in order to make the books balanee,^^ but, where 
qualified by restrictive words as in the phrase "cash 
item deposited in an account subject to check,” to 
esclude a time certificate, such as a certificate of 
deposit forwarded for collection.^^ Where refer- 
ring to money in conrse of colleetion and remit- 
tanee, "cash items” has been held equivalent to 
"transitory items.”^^ As applied to false entries 
by officers and agents of national banks see Banks 
and Banking § 646. 

Cash marhet value, The amonnt of money that 
property wonld bring in the market, with a fair 


and reasonable time within which to procure a pur- 
ehaser at the existing market valne;^® the fair or 
reasonable cash price for which property can be 
sold in the market the price property wonld sell 
for at cash sale, bnt not at forced sale;3S the price 
which property wonld sell for in cash when offered 
for sale by a person desiring, bnt not compelled, 
to sell, and bonght by a person desiring, bnt under 
no necessity, to buy,39 The phrase implies the 
placing of an estimate of value on specifie proper¬ 
ty, based on facts and on the opinions and esti- 
mates of persons acqnainted with it.^® "Cash 
market value” has been held synonymons with, or 
equivalent to, "actnal cash market value,”^i "actnal 

value,«fair cash market value,«fair cash 
value,«fair market or real value,”^^ «fair mar- 
ket value,and "market value.”^7 

Cash money. A term somewhat more definito 
than money alone, and, in a restricted sense, mean- 
ing actnal money on hand.^S The phrase has been 
used in a broad and comprehensive sense, by con- 
text meaning money loaned and evidenced by notes 
and mortgage,^^ and money deposited in a bahk 
and invested in a saving association.50 

Cash net profits, By context, net profits at their 
actnal cash valuation where the increase of the 
business was represented by assets, whether invest¬ 
ed in stock, maehinery, or outstanding accounts.^i 


29. La.—^Turpin v. Reynolds, 14 La. 
473, 477. 

30. XJ.S.—Leonard v. tT. S., Ct.Cl., 7 
F.Supp. 295, 298, 

Provision for cash discount as, not 
importing a sale on credit see C.J. 
S. title Sales $ 235, also 55 C.J. 
p 516 note 84. 

31. U.S.—^U. S. v. Toung, D.CAla., 

128 P. 111, 114. i 

32. La.—In re Hihernia Bank & 

Trust Co., 169 So. 464, 472, 185 
La. 448. 

33. Tex.—Green v. Parmers & Mer- 
chants State Bank, Civ.App., 100 S. 
W.2d 132, 138. 

34. XT.S.—Clarksburg Trust Co. v. 
Commercial Casualty Ins. Co., C.C. 
A.W.Va.. 40 P.2d 626, 629. 

35. La,—In re Hibernia Bank & 

Trust Co., 169 So. 464. 472, 185 La. 
448. 

36. Tex.—Texas Midland R. Co. v. 
Burt, Civ.App., 243 S.W. 669, 671. 

3(7- 111.—Conness v. Indiana, I. & i. 
R. Co., 62 N.B. 221, 224, 193 111. 
464. 

33. Ala.—State r. Woodward, 93 So. 
826, 208 Ala. 31. 

39. Tex.—Gillam v. State, Civ.App., 
95 S.W.2d 1019, 1020. 

Slmilarly expressed 

(1) The price which the owner, If 


desirous of selling, would, under or- 
dinary circumstances surrounding 
the sale of property, have sold the 
property for, and what a person de¬ 
sirous of purchasing would, under 
such circumstances, have paid for it. 
—Conness v. Indiana, etc., R. Co., 
62 N,B. 221, 224, 19.3 111. 464. 

(2) The amount of money that a 
person desiring to sell, but not bound 
to do so, could, within a reason¬ 
able time, procure for such property 
from a person who desires to buy, 
but is not bound to purchase, the 
property.—^Port Worth & D. S. F. 
Ry, Co. V. Gilmore, Tex.Civ.App., 13 
S.'W.2d 416, 417. 

40. Tenn.—^Wray v. Knoxville, L. P. 
& J. R. Co., 82 S.W. 471, 473, 113 
Tenn. 544. 

41. 111.—Conness v, Indiana, I. & I. 
R. Co., 62 N.B. 221, 224, 193 111. 
464. 

42. Tex.—^Port Worth & D. N. Ry. 
Co. V. Sugg, CivA^pp., 68 S.W.2d 
670, 572. 

43. 111.—Conness v. Indiana, L & L 
R. Co., 62 N.B. 221, 224, 193 111. 
464. 

Tex.—West Texas Hotel Co. v. City 
of EI Paso, Civ.App., 83 S.W.2d 
772, 776—^Mclnnis v. Brown County 
Water Improvement Dist. No. 1, 
Clv.App., 41 S.Wv2d 741, 746. 
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44. 111.—Conness v. Indiana, I. & I. 
R. Co., 62 N.E. 221, 224, 193 111. 
464. 

45. Ala.—State v. Woodward, 93 So. 
826, 208 Ala. 31. 

4a Tex.—^West Texas Hotel Co. v. 
City of EI Paso, Civ.App., 83 S. 
W.2d 772, 776—Mclnnis v. Brown 
County Water Improvement Dist 
No. 1, Civ.App., 41 S.W,2d 741, 746. 

47. 111.—Conness v. Indiana, I. & I, 
R. Co., 62 N.E. 221, 224, 193 111. 
464. 

lowa.—^Hetland v. Bilstad, 118 N.W. 

422, 423, 140 lowa 411. 

Tex.—West Texas Hotel Co. v. City 
of EI Paso, Civ.App., 83 S.W.2d 
772, 776—^Mclnnis v. Brown Coun¬ 
ty Water Improvement Dist. No. 
1, Civ.App., 41 S.W.2d 741, 746— 
Missouri, K. & T. Ry, Co. of Texas 
V. Murray, Civ.App., 150 S.W. 217, 
218. 

48. 111.—Lich v. Werling, 151 111. 
App. 340, 346. 

N.T.—^In re McKendrie*s Estate, 271 
N.T.S. 228, 232, 150 Misc. 665. 

49. IlL—Lich v. Wdrling, 151 111, 
App. 340, 346. 

50. N.T.—In re McKendrie^s Es- 
late, 271 N.Y.S. 228, 229, 150 Misc. 
665. 

51. N.T.—Fries v. Parr, 139 N.T.S. 
220, 226. 
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CASH 


Cash price. The price of articles paid for in 
eash at the time of purehase, in distinetion from 
the barter and credit prices.52 

Cash purchase. A transaction made by a pay- 
ment of the purchase money on the one side, and 
the delivery of the thing purchased on the other,»^ 
and it has been held that it is none the less a cash 
purchase because a check was provisionally accept- 
ed by the seller in lien of moneyM It is one of the 
ordinary modes of purchase known to the law and 
to the course of business.^s 

C<ash'Teserve, Amount held in reserve to meet 
the eontingencies of a business.^® 

Cash sale, A sale for money in hand, or one for 
ready money, as distinguished from one on cred- 
it.57 

Cash securities, The phrase has been construcd 
to signify bonds or negotiable instmments that are 
easily convertible into equivalent money; and has 
been distinguished from "bank deposit,”^» ^R^hich 
is treated generally in Banks and BanMng § 273, 

Cash settlement Payment of an obligation in 
full in eash; sometimes called ^^full eash settle- 

ment.”59 

Cash terms. Also referred to as ^^terms cash.”®® 
A term prima facie importing that no credit is to 


be given, although it may mean that the money is 
to be paid in a month, or in a longer or shorter 
time.®^ It has been held that the terra necessarily 
imports nothing more than a eash transaction as 
distinguished from an exchange, that it does not 
necessarily imply payment in advanee of ship- 
ment,®2 and that it negatives the existenee of any 
agreement for a diseount.®® 

Cash valli e. Money value, the value payable in 
money as distinguished from a price which would 
be employed as the basis of an eschange;®^ the ae- 
tual value;®® the amount at ^rhich a property 
Tvould be appraised if taken in payment of a just 
debt due from a solvent debtor;®® the amount 
of eash for which an article will exehange in 
faet;®*^ the market value;®® the price which the 
property will bring when offered for sale by.one 
who desires to sell, but is not compelled to do so, 
and is bought by one who desires to purchase, but 
is not compelled to do so;®® the usual selling price 
at private sale and not at forced or auction sale;*^® 
the value for purposes of sale, if the property is 
salable.'^^ It has been said that “cash value” is 
measured by the amount of cash into which prop¬ 
erty can be converted,*^® or the amount of cash re- 
quired to proeure it, provided its utility is com- 
mensurate with its cost;*^® that it presupposes an 
ability to sell or transfer that it implies the ex- 


52« Bouvier L.D, 1 

N.J.—See Steward v. Scudder, 24 N. 
J.Law, 96, 101. 

Price in money as distingnishing 
"‘purchase” from “barter” see Bar¬ 
ter 9 C.J.S. p 1551 note 68. 

53. N.T.—Lester v. Jewett, 11 N, 
T. 453, 454. 

Or.—^Powell V. Dayton, S. & G. 

Co., 12 P. 665, 667, 14 Or. 356. 

54. Ala.—^Bass v. Green & Tates, 78 
So. 869, 201 Ala. 515. 

55. N.T.—Abbey v. Deyo, 44 Barb. 
374, 379. 

56. Wash.—^Automobile Underwrit- 
ing Agency v. State, 219 P. 872, 
873, 127 Wash. 88. 

57. Or.—^Anderson v. Wallowa Nat 
Bank, 198 P; 560, 561, 100 Or.. 679, 
Quoting Corpus Juris, 

11 C.J. p 24 note 57, p 25 notes 58- 
61. 

See also Factors C.J.S. § 11, and 25 
C.J. p 350 notes 74-80. C.J.S. § 31, 
and -25 C.J. p 368 notes 92-96; 
Sales C.J.S. §§ 132, 234, 239, 251, 
262, and 55 C.J. p 569 note 76, p 
570 note 77, p 571 note 96. C.J.S. 
§§ 403, 404, 412, and 55 C.J. p 921 
notes 65, 71; Vendor and Purchas- 
er C.J.S, § 99; Cash Sale 11 C.J. 
p 25 notes 60, 61. 

58. Or.—Bissinger & Co. v. Massa- 


chusetts Bonding & Ins. Co., 163 
P. 692, 693, 83 Or. 288. 

59. Ark.—Jenkins v. International 
Life Ins. Co., 232 S.W. 3, 6, 149 
Ark. 257. 

60. Md.—^Lawder & Sons Co. v. Al- 
bert Mackie Grocer Co., 54 A. 634, 
635, 97 Md. 1, 62 L.R.A. 795. 

Wis.—Wellauer v. Fellows, 4 N.W. 
114, 116, 48 Wis. 105. 

61. N.H.—George v. Joy, 19 N.H. 

544, 546. I 

62. Wis.—Wellauer v. Fello ws, 4 N. i 
W. 114, 116, 48 Wis. 105. 

63. Md.—Lawder & Sons Co. v. Al- 
bert Mackie Grocer Co., 54 A. 634, 
635, 97 Md. 1. 62 L.R.A. 795. 

64w Ark.—^Baucum v. Arkansas Pow¬ 
er & Light Co., 15 S.W.2d 399, 401, 
179 Ark, 154. 

65. Kan.—Wood v. Syracuse School 
Dist No. 1, 193 P. 1049, 1050, 108 
Kan. 1. 

N.T.—^In re Dupignac*s Estate, 204 
N.Y.S. 273, 276, 123 Misc. 21. 

66L Wash.—^Bank of Fairfleld v. Spo- 
kane County, 22 P.2d 646, 652, 173 
Wash. 145, 

11 C.J. p 26 note 66, 

; 67. Mass.—^National Bank of Com- 
merce v. City of New Bedford, 29 
N.K 532, 533, 155 Mass. 313. 
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Or.—Citizens Nat Bank of Baker 
City V. Baker County Board of 
Equalization, 222 P. 341, 345, 109 
Or. 669—^Ankeny v. Blakley, 74 P. 
485, 489, 44 Or. 78. 

63. Ky.—^Insurance Co. of North 
America v. McCraw, 75 S.W.2d 518, 
520, 265 Ky. 839—^New Tork Un- 
derwriters Ins. Co. v. Mullins, 52 
S.W.2d 697, 703, 244 Ky. 788. 

11 C.J. p 26 note 72. 

69. Ky.—Travellers' Indemnity Co. 

V. B & B Ice & Coal Co., 58 S. 

W. 2d 640, 642, 248 Ky. 443. 

70. La.—^Volunteer State Life Ins. 
Co. V. Union Title Guarantee Co., 
143 So. 43, 44. 175 La. 183. 

Mich.—Cleveland-Cliffs Iron Co. v. 
Republic Tp.. 163 N.W. 90, 93. 196 
Mich. 189. 

11 C.J. p 26 note 67. 

71. Hawaii.—In re Assessment of 
Taxes, 15 Hawaii 1. 

72. Nev.—State v. Central Pac. R. 
Co., 10 Nev. 47, 68. 

Tex.—^Fort Worth & D. N. Ry. Co. v. 
Sugg, Civ.App-, 68 S,W,2d 570, 572. 

73. Nev.—State v. Central Pac. R. 
Co., 10 Nev. 47, 74. 

74. Wash.—Bank of Fairfield v. 
Spokane County, 22 P.2d 646, 652, 

1 17S Wash. 145. 
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istence of property to be sold or transferred,'^^ 
and an inberent value independent of its owner- 
sbip or tbe nses to whicb it is put;*^® and tbat it 
imports value in money presently paid,*^^ althougb 
the phrase bas also been held to signify value in 
casb or the equivalent of cash as distinguished from 
a sum laid down on the spot in casb.*^® ^^Cash val¬ 
ue’' has been held synonymous vrith, or equivalent 
to, ^‘aetual value,”''^ ‘^clear market value,”®® ^^fair 
and reasonable cash value,”®^ '^fair market value, 
^^market cash value,”®® “market value,“salable 
value,“transfer value,”®® and “value,”®*^ The 
phrase also has been compared with “market val¬ 
ue,”®® and has been distinguished from “book val¬ 
ue,” see Book 11 C.J.S. p 522 note 21. 

Copper cash swords, Swords made up of a num- 
ber of copper coins corded together and seeurely 
fastened around an iron rod or bar covered by met- 
al foil.®® As ineluded in the metal schedule of the 
tariff law see C.J.S. title Customs Duties § 34, also 
17 C.J. p 561 note 18 [a]. 

Fair and reasonable cash value, Priee whieh the 
property would bring at a fair voluntary sale. The 
phrase has been held to import value in money 
presently paid, and to exclude a valuation based on 
credit.®® It has been held equivalent to “cash val¬ 
ue” see supra note 81, and to “fair market or real 
value.”® ^ 

Fair cash valuation. A “fair cash valuation” is 


sueh a priee as honest and impartial men would 
naturally and reasonably place upon any given 
pieee of property in view of its useful capabilities 
and the end to be accomplished by its sale and pur- 
chase.®® 

Fair cash value. “Fair cash value” means the 
highest priee that a normal purchaser, not under 
peculiar compulsion, will pay at that time to get 
that thing;®® fair or reasonable cash priee for 
whieh property can be sold in the market;®^ the 
priee property will bring in a fair market.®® It has 
been said that the phrase generally means market 
value, but that if the property is in actual use by 
the owrier in sueh a way that it possesses a pe¬ 
culiar value to him, whieh would be sacrificed if 
placed upon the general market, “fair cash value” 
may have reference to its value to the owner.®® 
“Fair cash value” has been held equivalent to “cash 
market value” see supra note 44, and “true value 
in cash.”®'^ 

Other phrases: “Actual cash market value,” see 
Actual 1 C.J.S. p 1439 note 84, “actual cash pay- 
ment,” see Actual 1 C.J.S. p 1439 note 86, “actual 
cash receipts,” see Actual 1 C.J.S. p 1439 note 87, 
“actual cash valuation,” see Actual 1 C.J.S. p 1440 
note 88, “actual cash value,” see Actual 1 C.J.S. 
p 1434 notes 69-87, “actual cash value of all real 
estate,”®® “at its fair cash value,” see At 7 C.J.S. 
p 166 note 93, “cash bail,” see Bail §§ 10, 52, “cash 


75. Wash.—Bank of Fairfield v. 
Spokane County, supra. 

76. Mich.—Perry v. Big Rapids, 34 
N.W. 530, 67 Mich. 146, 147, 11 Am. 
S.R. 570. 

77. Ala.—State v. Woodward, 93 So. 
826, 827, 208 Ala. 31. 

78. Ark.—Baucum v. Arkansas Pow¬ 
er & Bight Co., 15 S.W.2d 399, 401, 
179 Ark. 154. 

76. U.S.—In re Lang Body Co., C.C. 

A.Ohio, 92 P.2d 338, 340. 

Kan.—Wood v. Syraeuse School Dis- 
trict No. 1, 193 P. 1049, 1050, 108 
Kan. 1. 

Tex.—Fort Worth & D. N. Ry. Co. v. 
Sugg, Civ.App., 68 S.W.2d 570, 
572. 

80. N.Y.—In re Dupignac’s Estate, 
204 N.Y.S. 273, 276, 123 Misc. 21. 

81. Ala.—State v. Woodward, 93 So. 
826, 827. 208 Ala. 31. 

8^. N.Y.—^In re Dupignac^s Estate, 
204 N.Y.S. 273, 276, 123 Misc. 21, 

83. Tex.—^]Missouri, K. & T. Ry, Co. 
V. Murray, Civ.App., 150 S.W. 217, 
218. 

84. Tex.—^Missouri, K. & T. Ry. Co. 
of Texas v. Murray, supra. 

85. U.S.—In re Lang Body Co., C.C. 
A,Ohio, 92 F.2d 338, 340. 


Kan.—^Wood v. Syraeuse School 
Dist. No. 1, 193 P. 1049, 1050, 108 
Kan. 1. 

Tex.—-Fort Worth & D. N. Ry. Co. 
V, Sugg, Civ.App., 68 S.W.2d 570, 
572. 

86. Wash.—^Bank of Fairfield v. 
Spokane County, 22 P.2d 646, 652, 
173 Wash. 145. 

87. Mo.—Sisk v. American Central 
Fire Ins. Co., 69 S.W. 687, 692, 95 
Mo.App. 695. 

88. Ark.—Baucum v. Arkansas Pow¬ 
er & Light Co., 15 S.W.2d 399, 401. 
179 Ark. 154. 

86. Becoiatlve novelties 
“The articles are in form of 
swords, and are metal novelties im- 
ported to serve generally a decora¬ 
ti ve purpose, as ornaments."—Soy 
Kee & Co. v, U. S., C.C.N.Y., 177 F. 
601. 

86. Ala.—State v. Woodward, 93 So. 
826, 827, 208 Ala. 31. 

91. Ala.—State v. Woodward, su¬ 
pra. 

92. Tenn.—^Jones v. Whitworth, 30 
S.W. 736, 737, 94 Tenn. 602. 

Variations is. valsatios 

“The same piece of property has 
different values at different times 

22 


and in different situations. It will 
command one priee when desired 
for one purpose, and another priee 
when desired for another purpose; 
and about all these, fair-minded men 
may honestly entertain a wide dif- 
ference of opinion.'*—^Jones v. Whit¬ 
worth, 30 S.W. 736, 737, 94 Tenn. 
602. 

93. Mass.—^National Bank of Com- 
merce v. New Bedford, 56 N.E. 
288, 290, 175 Mass. 257. 

Or.—Ankeny v. Blakley, 74 P. 485, 
489, 44 Or. 78. 

94. 111.—Conness v. Indiana, I. & 
I. R. Co., 62 N.E. 221, 225, 193 
111, 464. 

95. Tex.—Mcinnis v. Brown County 
Water Improvement Dist. No. 1, 
Civ,App., 41 S.W.2d 741, 746. 

96. Tenn.—Southern R. Co. v. Mem¬ 
phis, 148 S.W. 662, 669, 126 Tenn. 
267, 41 L.R.A.,N.S., 828, Ann.Cas. 
1913E 153. 

97. Or,—Ankeny v. Blakley, 74 P. 
485, 489, 44 Or. 78. 

96. Or.—Citizens National Bank of 
Baker City v. Baker County Board 
of Equalization, 222 P. 341, 344, 
109 Or. 669. 
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basis,” see Basis 10 C.J.S. p 1 notes 4, 5, “cash 
book,” see Book 11 CJ.S. p 520 note 64, ‘^casb 
capital ” see Capital 12 CJ.S. p 1124 notes 3, 4, 
“ ^cash^ contraet,”99 ^'cask dividend,” see C.J.S. title 
Corporations § 458, also 11 C.J. p 22 note 32, 
^^casb dividends paid under poliey contraets,”^ 
“casb entry,”2 «casb method,”^ «cash money I 
leave,”^ ^^cash note,”5 ^^cash payinent,”^ ‘‘cash re- 
ceipts and disbursements basis,” see Basis 10 C.J.S. 
p 2 note 19, ^^cash receipts and disbursements meth- 
od,”*^ ^^cash surrender value,” see CJ.S. title In¬ 
surance § 460, also 37 C.J. p 443 note 3 (b), and 
see also Bankruptcy § 188, C.J.S. title Garnish- 
ment § 110, and 28 C.J. p 166 notes 85-90 and also 
Casb Surrender Yalue 11 C.J. p 25 note 63, ‘^fair 
casb market value,“full and fair casb value,”^ 
“full and true casb value,”!^ ^«full casb value, 
“market casb value, ”^2 ^^proper casb items,”i^ “rea- 
sonable casb market value,“reasonable casb val- 
ue,”i5 “reasonable market casb value,”1® “rest of 
my casb money,“stated casb value, «then 


casb value,“tbree-fourtbs of tbe actual casb val¬ 
ue,”20 “true casb value,”2l and “true casb value of 

property.”22 

CASHEW NUT. Tbe kidney-sbaped nut of tbe 
Anacardium occidentale, consisting of a kernel 
inelosed in a very bard shell, which is borne upon 
a swollen, pear-sbaped, edible stalk.23 
Cashew-nuf oil. Known as cardol see Cardol 12 
C.J.S. p 1144 note 92, and said to be tbe cause of 
poisoning by eontact under some cireumstanees.^^ 

CASHIEE. 

As a Nonn 

An officer or agent wbose business is mainly to 
take care of tbe money of an institution, of a pri¬ 
vate person, or of a firm;25 one wbo is a custodian 
of money, espeeially one wbo bas ebarge of receipts, 
disbursements, casb on band, and ordinary financial 
transactions of a mereantile house or tbe like.20 
Used specifically witb referenee to banks, see tbe 


99. wnat is 

A *‘cash contract” of a municipal 
Corporation is *‘one not creating a 
"debt/ ” within constitutional llmita- 
tion.—Jeffersonville v. Cotton State 
Belting Supply Co., 118 S.B. 442, 30 
Ga.App. 470. 

See also C.J.S. title Municipal Cor¬ 
poratione § 1851, also 44 C.J. p 
1128 notes 21-25. 

1. Miss,—^Penn Mut. Life Ins, Co. 
V. Heiiry, 70 So. 452, 454, 110 Miss. 
400. 

2. Wnat is 

**The purchase from the govern- 
ment for cash and at the government 
price’* of homestead land by one who 
has entered thereon.—^Pideler v. Nor¬ 
ton, 30 N.W. 128, 136, 32 N.W. 57, 4 
Dak. 258. 

3. U.S.—In re Newman, C.C.A.Ohio, 
94 F.2d 108, 110. 

4. N.Y.—^In re McKendrie's Estate, 
271 N.T.S. 228, 229, 150 Misc. 665. 

In XSngland 

A bank note of a provincial bank 
or of the Bank of England.—Black 
L.D. 

Defined generally see Bilis and Notes 
§ 7; and see also Cash Note 11 C. 
J. p 23 note 52. 

6. “Promise to pay" distingnished 

U.S.—Hart v. Commissioner of In- 

ternal Revenue, C.C.A., 54 F.2d 848, 
852. 

7. U.S.—Insurance Finance Corpo¬ 
ration V. Commissioner of Internal 
Revenue, C.C.A.Tax App., 84 F.2d 
382—Hart v. Commissioner of In- 

• ternal Revenue, C.C.A.Tax App., 64 
F.2d 848, 852. 

pia.—Orlando Orange Groves Co. v. 
Hale, 161 So. 284, 294, 119 Fla. 159. 


8. 111.—Conness v. Indiana, I. & I. 
R. Co.. 62 N.E. 221, 224, 193 111. 
464. 

Tex.—^^est Texas Hotel Co. v. City 
of EI Paso, Civ.App., 83 S.W.2d 
772, 776—Mcinnis v. Brown Coun- 
ty Water Improvement Dist. No. 1, 
Civ.App.. 41 S.W.2d 741, 746. 

9. Mass.—Tremont & Suftolk Mills 
v. City of Lowell, 39 N.E. 1028, 
1029. 163 Mass. 2S3. 

10. S.D.—Richardson v. Howard, 120 
N.W. 768, 769, 23 S.D. 86. 

11. U.S,—San Francisco Nat. Bank 
V, Dodge, Cal., 25 S.Ct 384, 386, 
197 U.S. 70, 49 L.Ed. 669. 

Cal.—Ballerino v. Mason, 23 P. 530, 
83 Cal. 447. 

Idaho.—Hurabird Lumber Co. v. 
Thompson, 83 P. 941, 945, 11 Idaho 
614. 

Nev.—State v. Virginia & T. R. Co., 
46 P. 723, 23 Nev. 283, 35 L.R.A. 
759. 

“Value” synonymous 
Cal.—^Los Angeles v. Western Union 
Oil Co.. 118 P. 720, 731, 161 Cal. 
204. 

“Market value” synonymous 
Cal.—Los Angeles v. Western Union 
Oil Co.; 118 P. 720, 721. 161 Cal. 
204—Crocker v. Scott, 87 P. 102, 
106, 149 Cal. 575. 

12. Tex.—Missouri, K. & T. Ry. Co. 

V. Murray, Civ.App., 150 S.W. 217, 
218. 

13. U.S.—^U. S. V. Young, D.O.Ala., 
128 P. 111, 115. 

14. Tex.—Byers v. Shelton, Civ, 
App., 282 S.W. 635, 637. 

“Value” e^tuivalent 

Tex.—Rowland v. City of Tyler, 5 S. 

W. 2d 756, 760. 


15. Tex.—Missouri, K. & T. Ry. Co. 
of Texas v. Murray, Ci%'.App., 150 

S.W. 217, 218. 

‘■Reasonahle market cash value” 
eoLUivaleut 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Murray, Civ.App., 150 S. 

W. 217, 218. 

16. Tex.—Missouri, K. & T. Ry. Co. 

V. Murray, supra. 

17. III.—Lich V. Werling, 151 111. 
App. 340, 34$. 

18. Wis.—State v. Weigie, 168 N.W. 
385, 3S9, 168 Wis. 19. 

19. “Ciear market value” synony- 
mous 

Neb.—^In re Woolsey’s Estate, 190 N. 

W. 215, 216, 109 Neb. 138, 24 A.L. 
R. 1038. 

20. Ky.—^Insurance Co. of North 
America v. McCraw, 75 S.W.2d 518, 
519, 255 Ky. 839. 

21. Or.—Citizens National Bank of 
Baker City v. Baker County Board 
of Equalization, 222 P. 341, 344, 
109 Or, 669. 

22. Wash.—Great Northern R. Co. 
V. Snohomish County, 93 P. 924, 
926, 48 Wash. 478. 

23. N.Y.—^McDonald v. Triest, 103 
N.Y.S. 1041, 1043, 1044, 119 App. 
Div, 75, 78, quoting Century D. 

24. N.Y.—^McDonald v. Triest, su¬ 
pra, quoting American Cyclopedia. 

25. Mich.—^Peo. v. Messer, 111 N.W. 
854, 857, 148 Mich. 168. 

Tex.—Rosenberg v.. Texarkana First 
Nat. Bank. Civ.App., 27 S.W. 897, 
898, quoting Black L. D. 

23. Tex.—Mills v. State, 23 Tex. 
295. 304—Miller v. State, 225 S. 
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title Banks and Banking § 209. Sometimes it is 
abbreviated ^'easb.,” see Abbreviations 1 C.J.S. p 
276 note 5. In particular connections, the word bas 
been beld to imply Service as representative of tbe 
employer,^^ and to include an assistant casbier,^^ 
and one wbo represents bis employer in tbe ban- 
dliug of various payrolls;^^^ but not to include an 
ofdee employee wbo neitber collects nor disburses 
any moneys in tbe business except for tbe expenses 
of tbe offiee.^^ As used under varying circumstanc- 
es, “casbier” bas been beld ineluded mtbin tbe 
terms ‘‘employee” and “servant and bas been 
beld botb ineluded and not ineluded witbin tbe 
term “clerk,” baving been beld equivalent tbere- 
to,33 and, under otber cireumstances, distinguish-. 

ed tberefrom.33 

Phrases: “Agent and easbier,”34 ^‘agent, easbier, 
or seeretary,” see Agent 3 C.J.S. p 346 note 10, 
“agent, easbier, or seeretary, president, or otber 
bead tbereof,” see Agent 3 C.J.S. p 346 note 11, 
“any easbier, or otber ofdeer, agent, or servant,”^® 
and “asst. easbier, freigbt dept.;”36 and also, ad- 
jeetively, “casbier's ebeck,” see Bilis and Notes § 5, 

As a Verb 

In military law, to deprive a military officer of bis 
rank and office.^^ Bisebarge or dismissal of ofd- 
cers of tbe army and navy is treated generally in 
tbe title Army and Navy § 17 c. 

OASHLITE. An amercement or fine; a iaulct.3S 

CASINa HEAD dAS, See tbe C.J.S. title Mines 
and Minerals § 3, also 40 C.J. p 741 notes 34^-37. 

CASING- HEAD dASOLINE. See tbe C.J.S. title 


Mines and Minerals § 3. 

CASINO. A building, in tbe nature of a public 
park improvement, intended for public amusement 
or convenienee.39 

OASK. A receptacle for liquids,^® its size depend- 
ing on tbe cireumstances or tbe understanding of 
tbe parties using tbe term.'^^ “Cask” bas been dis- 
guisbed from “barrel,” see Barrel 9 C.J.S. p 1549 
note 3, and “keg.”^^ 

Phrases: “Any eask,” see Any 3 C.J.S. p 1403 
note 81; also “600 casks of . . . German black 
lead,”^3 «two casks of distilled spirits.”^^ 

CASKET. “Coffin” and “easket” are sometimes 
used intercbangeably, altbougb it has been said 
tbat a “easket” is not neeessarily a “coffin.”^5 

GASO FOETUITO. In Spanisb law, an unfore- 
seen and irresistible event, sueb as flood, fire, sbip- 
wreck, etc., like tbe “Act of God.”^^ 

OASSAEE. Law Latin, in old Englisb law, to 
quasb or make void, to annui, or to abate ;47 also to 
break.'*^ 

CASSATION. In Frencb law, annulling; revers- 
al; specifically, breaking tbe force and validity of 
a judgment, or a deeision emanating from tbe sov- 
ereign autbority, by wbieb a decree or judgment in 
tbe court of last resort is broken or annulled.^^ 

Cassation, court of, Frencb, “cour de cassation.” 
Tbe bigbest court in France; so termed from pos- 
sessing tbe power to quasb (casser) tbe decrees of 
inferior courts. It is a court of appeal in criminal 
as well as civil cases.^O 


W. 379, 881, 88 TexuCr. 69, 12 A. 
L.R. 597. 

11 C.J. p 22 note 37, p 23 notes 88- 

48. 

27. Wash. — Sunada v. Oregon- 

Washington R. & Nav. Co., 203 P. 
64, 65, 118 Wash. 241. 

28. Wash. — Sunada v. Oregon- 

Washington R. & Nav. Co., supra, 

20. Wash. — Sunada v. Oregon- 

Washington R. & Nav. Co., supra. 

30. N.Y.—^Metropolitan Bank of 
New York v. Baker, Hamilton & 
Pacific Co., 178 N.Y.S. 140, 141. 

31. Kan.'—State v. Yeiter, 38 P. 320, 
321, 64 Kan. 277. 

82. Kan.—State v. Yeiter, supra. 

33. Tex.—Miller v. State, 225 S.W. 
379, 381, 88 Tex.Cr. 69, 12 A.L..R. 
697. 

34. Chio.—State v. Kusnick, 15 N.B. 

481, 484, 45 Ohio St. 535. i 


35. Mich.—^People v. Messer, 111 N. 
W. 854, 148 Mich. 168. 

3S. Wash. Sunada v. Oregon- 
Washington R. & Nav Co., 208 P. 
64, 118 Wash. 241. 

37. Black L. D. See also Dig. Op. 
Judge Adv. Gen. p 647. 

38. Black L. D. 

33. N.J,—Ross V. Long Branch, 63 
A. 609, 73 N.J.Law 292, 293. 

40. U.S.—Williams v. U. S., Okl., 

168 P. 30, 32, 88 C.C.A. 296. 

41. Mass.—Keller v. Webb, 125 

Mass. 88, 89, 28 Am.R. 209. 

42. Porto Rico.—^Matter of Protest 
of Sucesores de Lomba, 2 Porto 
Rico Fed. 64, 67. 

43. Mass.—Keller v, Webb, 125 

Mass. 88, 28 Am.R. 209. 

44. U.S.—^Williams v. XJ. S., Okl., 

158 F. 30, 32, 88 C.C.A. 296. 
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45- Ga.—Ware v. State, 121 S.E. 251, 
81 Ga.App. 554. 

46. Escriche Diccionario, citing Par- 
tidas VII tit XXXIII by 11. See 
also Cas 13 C.J.S. p 1768 note 15, 
and Casus Fortuitus post. 

47. Adams Gloss. 

Cassabitur breve—^the writ shall 
be Quashed.-^Adams Gloss., citing 
Fleta lib v c 6 § 47. 

Cassatae—quashed.—Adams Gloss., 
citing Bracton, fol 394. 

Cassatio — a quashing, making 
void; an abatement.—^Adams Gloss. 

Cassetur — shall be annulled.— 
Adams Gloss. 

48. B^ck L. D. 

49. Black L. D., citing Merlin B4- 
pertoire de Jurisprudence. 

50. Black L. D. 

Constitution 

"‘It is composed of forty-five .Con- 
seillers, with one Premier Prfisident 
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CASSETUR BILLA-CAST 


CASSETUR BILLA or QUOD BILLA CASSETUR. 
In practice, the form of judgment for defendant on 
a plea in abatement ^yhere the action VTas eommenc- 
ed by bili; tbe form of entry made by plaintiff, aft- 
er plea in abatement, Tvherc tbe plea could not be 
confessed and avoided, traversed, or demurred to;®^ 
and amounting, in fact, to a discontinnance of the 

action.52 

CASSETUR BREVE or QUOD BREVE CASSE¬ 
TUR. In practice, the form of the judgment for 
defendant on a plea in abatement, where the action 
was commeneed by original writ;53 a judgment 
sometimes entered against a plaintiff at his request 
when, in consequence of allegations of the defend¬ 
ant, he can no longer prosecute his suit with ef- 
fect.5^ 

CASSOCK or CASSULA. A garment worn by a 

priest.55 

CAST. 

As a Noun 

That which is formed by founding; anything 
shaped in or as if in a mold.53 

Cast of sculpture. In the technical or profes- 
sional sense, one taken from an original creation 
in clay, as part of the process of making the com- 
pleted statue in bronze or marble, and in a broader 
sense the term embraces easts from sculptured ob- 
jects in marble or bronze which reproduce the orig¬ 
inal objects.57 


As a Verb 

-^Present Tense, Used in the sense of ^^to 

throw,” the word implies force.53 meaning to 
deposit a ballot the word implies the expression of 
a choice.®^ In old English practice, to allege, offer, 
or present; to proffer by way of exeuse;^® also to 
invest with; to place upon;®^ and to overeome, 
overthrow, or defeat in a civil action at law; hence 
it is used in connection with the imposition upon a 
party litigant of costs in the suit.3 ^ In an entirely 
different sense, to form into a particular shape, by 
pouring liquids into a mold.®^ 

Cast azmy. Applied to a ship, the phrase has 
been defined as meaning to destroy; to shipwreek; 
to wreck; to unfit her for Service beyond the hopes 
of recovery by ordinary means, and has been held 
synonymous with ^^destroy.’’®^ 

Other phrases: “Cast an essoin,”65 «east in his- 
suit,”®6 and “cast upon the lot.”®*^ 

-^Preterit and Past Participle, The preterit and 

past participle is also “cast,” and it occurs in some 
phrases which have been given judicial eonstrue- 
tion. 

Phrases: “A is ^cast’ for the costs of the case,”^^ 
“cast Steel,“majority of the votes cast,”^*^ “the 
number of votes cast,”7i "the votes cast for gov- 
ernor,”’^^ "two-thirds of the votes cast,”’^3 "votes 
east,”"^^ and “votes cast at such election;”75 also, 


and’ three Pr^sidents de Chambre. 
Attached to it are sixty lawyers 
who are both Avou^s and Avocats.” 
—^Bouvier L. D. 

51. Burrill L. D. 

52. Adams Gloss. 

53. Burrill L. D.—Stephen Pl. pp 
130, 131. 

54. Black Ii. D., citing: 6 Term 634. 

55. Black Iu D. I 

56. U.S.—Gary v. Cockley, Ohio, 65 
F. 497, 501. 13 C.C.A. 17. duoting 
Century B. 

57. tJ.S.—^Benziger v. U. S., C.C.N. 
Y., 107 F. 267, 258. 

58. Ky.—^Frank v. Dierson, 30 S.W. 
2d 950, 951, 235 Ky. 229. 

58. Cal.—Covina Union High School 
Dist. of Los Angeles County v. 
McClellan. 228 P. 409. 410, 67 Cal. 
App. 640. 

N.D.—State v. Blaisdell, 119 N.W. 
360, 364, 18 N.D. 31. 

60. Black L. D. 

61. Anderson L. D. 

62. Black Iu D. 


63. U.S.—Gary v. Cockley, Ohio, 65 
F. 497, 501, 13 C.C.A, 17. 

64. U.S.—U. S. V. Jones, Pa., 26 P. 
Cas.No.l5.4Sl. 1 Wash.C.C. 363, 4 
Dall. 412. See U. S. v. Vanranst, 
Pa„ 28 P.Cas.No.16,608, 3 Wash.C. 
C. 146. 

65. Black K D. 

6& Ga.—^Mackey v. Blake, 15 Ga. 
402, 403. 

67. Ky.—^Frank v. Dierson, 30 S.W. 
2d 950, 951, 235 Ky. 229. 

68. Black L. D, 

69. In tariff leglslation, applies to 
iron in the ore, reduced, as a first 
resuit, to a metallic sponge or pasty 
mass and in that condition deliv- 
ered from the furnace, and, by a 
second operation, melted and run in- 
to molds.—Gary v. Cockley, Ohio, 
65 F. 497, 501, 13 C.C.A. 17. 

70. Neb.—^Bryan v. Lincoln, 70 N. 
W. 252, 253, 50 Neb. 620, 36 I..R. 
A. 752. 

N.D.—State v. State Board of Can- 
vassers, 172 N.W. 80, 87, 44 N.D. 
126. 


Okl.—^Incorporated Town of West- 
ville V. Incorporated Town of Still- 
well, 105 P. 664, 667, 24 Okl. 892. 
Pa.—Doyle’s Nomination, 24 Pa.Co. 
27, 32. 

71. Tenn.—Catlett v. Knoxville, S, 
& B. Ry. Co., 112 S,W. 559, 563, 
120 Tenn. 699. 

72. N.D.—State v. Blaisdell, 119 N. 
W. 360, 365, 18 N.D. 31, 

73. Cal.—Covina Union High School 
Dist of Dos Angeles County v. Mc¬ 
Clellan, 228 P. 409, 410, 67 Cal 

• App. 640. 

74. Ariz.—^Hicks v. Krigbaum, 108 
P. 482, 486, 13 Ariz. 237. 

N.D.—State V. Blaisdell, 119 N.W. 

360, 362, 18 N.D. 31. 

Okl.—Westville v. Stillwell, 105 P. 

664, 667, 24 Okl. 892. 

S.D.—Mueller v. Holter, 194 N.W. 

844, 845, 46 S.D. 535. 

Tex. — Itasca Independent School 
Dist V. McElroy, 123 S.W. 117, 118, 
103 Tex. 64. 

75. Wash.—Gk>ttstein v. Dister, 153 
P. 595, 611, 38 Wash. 462, Ann.C!as. 
1917D 1008. 
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nsed adjectively, ^^cast and malleable,”'^^ and '^cast 

inetaU^'^7 

-Casting, Present participle of ^^cast,” nsed, 

sometimes adjectively, in phrases which have been 
judieially construed or defined. 

Casting away, Applied to a sHp, it has been 
said that “casting a.-wsiy^ is, like bnming, a species 
of destmction, and means such an act as causes the 
vessel to perish; to be lost; to be irrecoverable by 
ordinary means 

Casting vote. As a term pecuKar to deliberative 
or parliamentary bodies generally see the C.J.S. 
title Parliamentary Law § 5, also 46 C.J. p 1382 
notes 8-14, and specifically to municipal bodies see 
the CJ.S. title Municipal Corporations § 405, also 
43 C.J. p 509 note 25-p 510 note 31. 

CASTE. A class or grade, or division of society 
separated from others by differences of wealth, 
hereditary rank or privileges, or by profession or 
employment,79 having speeial significance when ap- 
plied to the artificial divisions or social classes in- 
to which the Hindus are rigidly separated.^o 

CASTELLAIN*. In old English law, the lord, own- 
er, or captain of a castle, the constable of a forti- 
fied honse; also a person having the custody of one 
of the Crown mansions; an officer of the forest.^i 

CASTBLIiAMA. Law Latin, the office of a castel- 
lain; also the territory, preeinct, or jurisdiction of 

a eastle.^2 

CASTELLANUS or CASTELLARIUS. Law Lat¬ 
in, the keeper or constable of a castle.^^ In old 
English law, the keeper, captain, or constable of a 


eastle or fortified honse, aeting in the place or in 
the name of the owner.^^ 

CASTELLARIUM or CASTELLATUS. In old 
English law, the precinet or jurisdiction of a 
castle.^ 5 

OASTELLI-GrUARDIA. Law Latin, guard of a 
castle or castle guard.^^ 

CASTELLORUM OPERATIO. In Saxon and old 
English law, castle work; Service and labor done by 
inferior tenants for the building and upholding of 
castles and public places of defense.^*^ 

CASTIGATIO ILLA m CASU CONSIMILI TI¬ 
MOREM ALIIS PR-SBAT DELINQUENDI.88 

OASTIGATORY. In Law Latin, called “castigato- 
rium,”89 and described as an instrument of pun- 
ishment known to the ancient common law by which 
a woman convicted of being a common scold was 
punished by being plunged into the water;80 va- 
riously called “coke stole”—corrupted from ehoking 
stool—or “gogin-stole,”8l “cucking-stool,” “duek- 
ing-stool,” “scolding-stool,” “trebucket,” “tumbrel,” 

and “tjmiborella.^^s 

CASTIGO. In Spanish law, punishment one of 
whose Principal objects, declares Eseriche, is to de- 
ter from crime, hence he considers the phrase ^^cas- 
tigo ejemplar”—exemplary punishment—as tauto- 
logical, since all punishment should be exemplary.83 

CASTINGS. Articles cast by patterns and draw- 
ings to form parts of a machine; and, in a striet 
or technical sense, it refers to such articles in their 
relatively rough state, and so has been specifically 


76. U.S.—Gary v. Cockley, Ohie, 65 
P. 497, 501, 13 C.C.A. 17. 

77. U.S.—Gary v. Cockley, supra. 

76. U.S.—^U. S. V. Johns, C.C.Pa., 26 

P.Cas.No.15,481, 4 Dall. 412, 1 

Wash.C.C. 363. See U. S. v. Van- 
ranst, Pa., 28 F.Cas.No.16,608, 3 
Wash.C.C. 146, 147. 

79. Century D. 

80. U.S.—^In re Akhay Kum4r Mo- 
zumdar, D.C.Wash., 207 P. 115, 117. 

11 C.J. p 27 note 91 [a]. 

81. Black L. D. 

82. Adams Gloss. 

83. Black L. D. 

84. Adams Gloss. 

85. Black L. D. 

86b Adams Gloss. 

As impost levied 

In old English law, castle guard is 
an imposit-ion laid upon such of the 
king^s subjects as dwell within ai 


certain compass of any castle, to 
the maintenance of such as. watch 
and ward it.—^Adams Gloss., citing 
Magna Charta cap 2. 

87. Black L. D., citing Cowell. 

Charge or coxitrihxitioa 
One of the three necessary charg- 
es, ‘trinoda necessitas,” to which all 
lands among the Saxons were ex- 
pressly subject. Toward this some 
gave their personal Service, and oth¬ 
ers a contribution of money or 
goods.—^Black L. D., citing 1 Black- 
stone Comm. p 263, and Cowell. 

88. A maxim meaning “Chastise- 
ment in him may occasion terror to 
others [may deter others] from of- 
fending in a like case.”—Adams 
Gloss., citing Wingate Max. p 140 
§ 4. 

89. Adams Gloss. 

90. U.S.—^U. S. V. Royall, C.C.D.C., 
27 F.Cas.No.16,202, 3 Cranch C.C. 
620. 


Pa.—See James v. Commonwealth, 12 
Serg. & R. 225, 226. 

liord Coke says that in law it 
“signifleth a stool that falleth down 
into a pit of water, for the punish¬ 
ment of the party in it.”—U. S. v. 
Royall, C.C.D.C., 27 F.Cas.No.16,202, 
3 Cranch C.C. 620. 

Coustructlon 

“It was an instrument of punish¬ 
ment consisting of a stool or chair 
fixed to the end of a long pole or 
stick of timber, provided for scolding 
women wherein they were seated and 
plunged, soused, or ducked overhead 
in water.”—^Adams Gloss., citing 4 
Blaekstone Comm. pp 168, 169 and 
Fleta il c 12 § 29. 

91. Adams Gloss. 

92. U.S.-—U. S. V. Royall, C.C.D.C., 
27 F.Cas.No.16,202, 3 Cranch C.C, 
620. 

93. Eseriche Diccionario. 
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held not to include parts of a machine, although 
made of cast iron, which have been bored, drilled, 
planed and finished, so as to be ready for immedi¬ 
ate assembling.94 

Phrases: “Castings forming parts of ma- 
chines,”^^ ^^eastings of iron not specially provided 
for/’9® and “malleable-iron castings/^97 

OASTLE. A fortress in a town; tbe principal 
mansion of a nobleman;98 a large, fortified build- 
ing; a fortress.^^ In legal acceptation, a maii^s 
house is regarded as his castle;^ but in applying 
this doctrine it has been held that “castle” does not 
include one^s own automobile on a public Street.^ 

Phrases: ^^Her castle of defense,”^ and ^^right of 
castle.”^ 

CASTLEGUAED. In feudal law, an imposition 
anciently laid upon such persons as lived witbin a 
eertain distance of any castle, toward the mainte- 
nance of such as watehed and warded the castle.^ 

Castleguard rents. In old English law, rents paid 
by those who dwelt within the precinets of a castle, 
toward the maintenance of such as watehed and 
warded it.® 

CASTEAOI^JN’ or OASTRADURA. In Spanish 
law, castration, which, if done purposely against 
another^s will, is punished with imprisonment. For- 


merly, it was treated as homicide unless required 
as a surgical operation J 

CASTRATION. The act of gelding.® Castration 
of animals running at large see Animals § 139. 

CASTRENSIS. In the Roman law, relating to the 
camp or military Service.^ 

CASTRUM, Latin, in Roman law, a camp. In old 
English law, a castle, or a castle, including a man- 
or.i® 

CASUAL. 

As a Noun 

A person who reeeives relief and shelter for one 
night, at the most, in a hospital, workhouse, or po- 
lice station, or one who reeeives treatment in a hos¬ 
pital for an accidental injury, generally at irregu- 
lar and uncertain periods, or because of some acci¬ 
dent also, in a particular connection, a laborer 
or an artisan employed only irregularly.^^ 

As an Adjective 

As an adjective the word has been defined as 
meaning accidental, coming by chance, fortuitous, 
happening by accident; also as meaning haphazard, 
ineidental, indeterminate, occasional, uncertain, un- 
expeeted, unforeseen, or unpremeditated,^^ or with- 
out regularity.^^ It has been said that the word 


94. U.S.—^Bromley v. U. S., Pa., 156 
F. 958, 959, 84 C.C.A, 458—Lehigh 
Mfg. Co. V. U. S., C.C.Fa., 153 F. 
596, 597. 

95. Not included “by phrase *‘cast- 
ing^s of iron. not specially provided 
for” 

U.S.—^Bromley v. U. S., Pa., 156 F. 
958, 959, 84 C.C.A. 458. 

96. U.S.—Bromley v. U. S., supra. 

97 . U.S.—Gary v. Cockley, Ohio, 65 
F. 497, 501, 13 C.C.A. 17. 

98. Black L. D., citing 3 Inst. p 31. 

99. Webster New Int. D. 

1. Ala.—Jones v. State, 76 Ala. 8, 
16. 

“The law regards a man*s house as 
his castle, or, as was anciently said, 
his tutissimum refugium."—Watts v. 
State, 59 So. 270, 273, 177 Ala. 24. 

2 . S.C.—State V. McGee, 193 S.E. 
303, 306. 

3. Fla,—^Russei v. State, 54 So. 360, 
363, 61 Fla. 50. 

4. S.C.—State V. Boyd, 119 S.E. 839, 
840, 126 S.C. 300. 

Right of defense when assaulted in 
one's own dwelling house see C.J. 

S. title Homicide § 130, also 30 C. 
J. p 71 note 57. 

5. Black L. D. 


6. Black Lr. D. 

7. Escriche Diccionario. 

8. Bouvier L. D. 

9. Black Jj. D. 

Castrense pecnlixun 

A portion of property which a son 
acquired in war, or from his con¬ 
nection with the camp.—Black L. D. 

10. Black L. D. 

11. U.S.—XJ. S. V. New York, O. & 
W. R. Co., D.C.N.Y.. 216 F. 702, 
705, 

111.—^Aurora Brewing Co. v. Indus- 
trial Board of Illinois, 115 N.E. 
207, 208, 277 111. 142. 

12. 111.—^Aurora Brevring Co. v. In- 
dustrial Board of Illinois, 115 N. 
E. 207, 208, 277 111. 142. 

lowa.—^Herbig v. Walton Auto Co., 
182 N.W, 204, 206, 191 lowa 394— 
Badard v. Sweinhart, 172 N.W. 937, 
938, 186 lowa 655, 

13. U.S.—U, S. V, New York, O. & 
W. R. Co., D.C.N.Y., 216 F. 702, 705. 

Ga.—^Atlanta Distributing Terminals 

V. Board of Com^rs, ete,, of Fulton 
County, 170 S.E. 52, 56, 177 Ga. 
250—Hali V. County of Greene, 46 
S.E. 69. 119 Ga. 253, 254—Lewis 
V. Lofley, 19 S.B, 67, 59, 92 Ga. 
804—^Williams v. Sumter County, 
94 S.E. 913, 21 Ga.App. 716. 


111.—^Aurora Brewing Co. v. Indus¬ 
trie! Board of Illinois, 115 N.E. 
207, 209, 277 111. 142. 

Ind.—Hovey v. Foster, 21 N.E, 39, 
41, 118 Ind. 502. 

lowa,—Herbig v. Walton Auto Co., 
182 N.W. 204, 206, 191 lowa 394. 

Kan.—^Root v. Topeka Ry. Co., 15S 
P. 550, 551, 96 Kan. 694. 

La.—Ranson-Rooney v. Overseas 
Ry., 134 So. 765, 768, 17 La.App 
205. 

Mich.—Dyer v. James Black Mason- 
ry & Contracting Co., 158 N.W. 959, 
960, 192 Mich. 400. 

Mo.—March v. Bernardin, 76 S.W.2( 
706, 707, 229 Mo.App. 246—Sonnen 
berg V. Berg’s Market, 55 S.W.2< 
494, 495, 227 Mo.App. 391. 

N.J.—Sabella v. Brazileiro, 91 A 
1032, 1033, 86 N.J.Law 505. 

Pa.—Snavely v. Hackenburg, 4 Pa 
Dist. & Co. 28, 29. 

Tex.—Texas & N. O. R. Co. v. Owens 

i Civ.App.. 54 S.W.2d 848, $53. 

W.Va.—Dickinson v. Talbott, 170 S 
E. 425, 427. 114 W.Va. 1. 

Wis.—Holmen Creamery Ass'n v. In 
dustrial Commission of Wisconsir 
167 N.W. 808, 809, 167 Wis. 470. 

11 C.J. P 28 notes 9, 12. 

14. Cal.—^Maryland Casualty Co. \ 
Pillsbury, 158 P. 1031, 1033, 17- 
CaL 748—^Blood v, Industrial Ac< 
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imports impermanence,^^ and tliat, in a particu- 

lar connection, and as related to action or omission 
to aet, it may import negligence.^® “CasnaP' has 
b‘een eontrasted with, or distinguislied from, '^cans- 
■ ^^constant,”^^ '^important,” ^^material,”^^ 
“regular,” and ‘*stated;”20 and also eontrasted with 
the phrase ^^of a casual nature.”^ ^ 

Casual deficiency or casual deficit, A phrase said 
to imply the ezistence of an emergency in the gov- 
ernmental finances and authority to eontraet a debt 
to meet it,22 a levy of taxes to meet all lawfnl lia- 

Commission of State of California, 

157 P. 1140, 30 Cal.App. 274. 

Colo.—^Lackey v. Industrial Commls- 
sion of Colorado, 249 P. 662, 80 
Colo. 112. 

Conn.—De Carli v, Manchester Pub¬ 
lic Warehouse Co., 140 A. 637, 638, 

107 Conn. 359, 60 A.L.R. 1191. 

IlL—Chas. A. Smith & Co. v. Indus- 
trial Commission, 132 N.E. 470, 299 
111. 377—Consumers’ Mut. Oil Pro- 
ducing Co. v. Industrial Commis- 
sion, 124 N.E. 608. 609. 289 111. 423 
—Chicago Creat Western R. Co. 

V. Industrial Commission of Illi¬ 
nois. 120 N.E. 508. 510, 284 111. 573. 

In(3.—^Mason v. Wampler, 166 N.E. 

885, 886. 89 Ind.App. 483—-Zeidler 

V. Prueher, 154 N.E. 35, 85. Ind. 

App. 627. 

lowa.—Gardner v, Trustees of Main 
St. M. B. Church of Ottumwa. 250 
N.W. 740, 746. 217 lowa 1390— 

Porter v. Mapleton Electric Light 
Co„ 183 N.W. 803, 805, 191 lowa 
1031—^Herbig v. Walton Auto Co., 

182 N.W. 204, 206, 191 lowa 394— 

Bedard v. Sweinhart, 172 N.W. 

937, 186 lowa 655. 

La. — Eanson-Rooney v. Overseas 
Ry., 134 So. 765, 768, 17 La,App. 

205. 

Me.—Mitcheirs Case, 118 A. 287. 

289. 121 Me. 455, 33 A.L.R. 1447. 

Mass.—^In re Gaynor, 104 N.E. 339, 

217 Mass. 86, 88, L.R.A.1916A 363. 

Mich.—^Dyer v. James Black Mason- 
ry & Contracting Co., 158 N.W. 

959, 961, 192 Mich. 400. 

Minn.—^Billmayer v, Sanford, 225 N. 

W. 426, 427, 177 Minn. 465. ! 

Mo.—^March v. Bernardin, 76 S.W.2d 

706, 708, 229 Mo.App. 246—Sbnnen- 
berg V. Berg’s Market, 55 S.W.2d 
494, 495, 227 Mo.App. 391. : 

Neb.—^Bridger v. Lincoln Feed & 

Puel Co.. 179 N.W. 1020, 1021. 105 
Neb. 272. 

Ohio.—State ex rei. Bettman v. 

Christen, 190 N.E. 233, 235. 

Pa.—Callihan v. Montgomery, 115 A. 

889, 893, 272 Pa. 56. | 

Tex.—Texas & N. O. R. Co. v. Owens, 

Civ.App., 54 S.W.2d 843, 853, auot- 
ing Corpns Juris. 

TJtah.—^Palle v. Industrial Commis- 


bilities that have accrued and a liability arising 
snbsequently from an nnanticipated cause,23 a le- 
gal indebtedness which may include items of cur¬ 
rent expense,2 4 and an insufficiency of levy due to 
oversight;25 but it has been held that the term 
does not include a deficiency resulting from a mere 
temporary need of money to meet current expens¬ 
es and so the use of the phrase has been held 
to be proper as referring to a failure in the reve- 
nue,27 some nnforeseen or unexpected deficiency, 
or an insufficieney of funds to meet some unfore- 
seen and necessary expense.28 It has been said 

w. 885, 886, 106 Neb. 883 — Bridger 

V. Lincoln Peed & Fuel Co., 179 N. 

W. 1020, 1021, 105 Neb. 272. 

Ohio.—State ex rei. Bettman v. 

Christen, 190 N.E. 233, 235. 

21. Mass.—^In re Gaynor, 104 N.E. 
339, 340, 217 Mass. 86, L.R.A.1916A 
363. 

22. “The phrase is broad and cozn- 
prehensive and in our judgment ap- 
plies to any liability of the state 
existing at any time when the Legis- 
lature in recognition of the same, 
regardless of when it arose, adopts a 
plan for the refunding and eventual 
discharge thereof.*’—^Dickinson v. 
Talbott, 170 S.E. 425, 428, 114 W 
Va. 1. 

23. U.S.—Commercial Trust Co. of 
Hagerstown v. Laurens County, D. 
C.Ga., 267 F. 901, 904. 

24. Ga.—Central of Georgia Ry. Co. 
V. Wright, 139 S.B. 890, 901. 

25. Accepted as an “apt definition 
of the tersu” 

“And if, during the period in 
which the expense was incurred and 
the tax was levied, by some over- 
sight the levy was not of sufficient 
amount to pay the expenses, the de¬ 
ficiency, casual in its nature . . . 
arose."—Central of Georgia Ry. Co. 
V. Wright, supra. 

2 6. U.S.—Commercial Trust Co. of 
Hagerstown v. Laurens County, D. 
C.Ga.,‘267 F. 901, 904. 

27. Ky.—State Budget Commission 
V. Lebus, 51 S.W.2d 965, 969, 244 
Ky. 700. 

11 C.J. p 28 note 19 [a]. 

See also C.J.S. title States § 179, and 
59 C.J. p 272 notes 17, 18 [b]. 
aa. U.S.—Parmers’ Loan & Trust 
Co. of New York v. Wilcox Coun¬ 
ty. Ga,, C.C.AGa., 287 F. 809, 812 
—Commercial Trust Co. of Hagers¬ 
town V. Laurens County, D.C.Ga., 
267 P. 901, 904. 

Ga.—Atlanta Distributing Terminals 
V.* Board of Com'rs. etc., of Pulton 
County, 170 S.E. 52, 56, 177 Ga. 250 
—Citizens* Bank of Moultrie v. 
Rockdale County, 119 S.B. 322, 332, 
156 Ga. 500—^Wright v. Southern 
Ry. Co., 91 S.E. 681, 146 Ga. 581— 
Hali V. . County of Greene, 46 S.BL 


sion. 7 P.2d 284, 290, 79 Utah 47, 
81 A.L.R. 1222. 

Vt.—Le Blanc v. Nye Motor Co., 147 
A. 265, 266, 102 Vt 194—Chamber- 
lain V. Central Vermont Ry. Co., 
137 A. 326, 329, 100 Vt 284. 

W.Va.—^Dickinson v. Talbott 170 S. 

E. 425, 427, 114 W.Va. 1.' 

Wis.—Holmen Creamery Ass'n v. In¬ 
dustrial Commission of Wisconsin, 
167 N.W. 808, 809, 167 Wis. 470. 
Antouyms 

It has been said that its meaning 
may be more clearly understood by 
referring to its antonyms, which are 
“certain," “periodlc,” “regular,” and 
“systematic.” 

U.S.—^Western Union Telegraph Co. 
V. Hickman, W.Va., 248 P. 899, 901, 
161 C.C,A. 17. 

Me.—Pooler’s Case, 118 A. 690, 591, 
122 Me. 11. 

Mo.—^Barlow v. Shawnee Inv. Co., 
App., 48 S.W.2d 35, 45. 

11 C.J. p 28 note 19 Ca]. 

15. Conn.—^De Carli v. Manchester 
Public Warehouse Co., 140 A. 637, 
638, 107 Conn. 359, 60 A.L,R. 1191. 

16. Kan.—^Root v. Topeka Ry. Co., 
153 P. 550, 96 Kan. 694. 

17. Tex.—Texas & N. O. R. Co, v. 
Owens, Civ.App,, 64 S.W.2d 848, 
853. 

18. Pa.—Snavely v. Hackenburg, 4 
Pa.Dist & Co. 28, 29. 

19. Tex.—Cotulla State Bank v. 
Herron, Civ.App., 202 S.W. 797, 
798. 

20. 111.—^Thede Bros. v. Industrial 
Commission, 121-N.B. 172, 173, 285 
Jll. 483—^Aurora Brewing Co. v. In¬ 
dustrial Board of Illinois, 115 N.E. 
207, 208, 277 IlL 142. 

lowa.—^Dial v. Coleman's Lunch, 251 
N.W. 33, 34, 217 lowa 945—Gard¬ 
ner V. Trustees of Main St M. E. 
Church of Ottumwa, 250 N.W. 740, 
744, 217 lowa 1390—Herbig v. 

Walton Auto Co., 182 N.W. 204, 
206, 191 lowa 394. 

Mich.—^Dyer v. James Black Mason- 
ry & Contracting Co., 158 N.W. 959, 
960. 192 Mich. 400. 

Neb.—^Petrow & Giannou v. Shewan, 
187 N.W. 940, 942, 108 Neb. 466— 
Nedela v. Mares Auto Co., 184 N. 

28 
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CASVAL-CASVALTY 


that “casual deficits” and “failures in the reveniie*’ 
are synonyms, or that “failures in the revenne” 
may be eonsidered as explanatory of “casnal defi- 
cits.”^^ 

Casual evidence, The phrase is used to denote,— 
in contradistinction to ^^preappointed evidenee,”— 
all such evidence as happens to be addueible of a 
f aet or event, but whieh was not preseribed by stat¬ 
ute or otherwise arranged beforehand to be the evi- 
denee of the fact or event.^O 

Casual negligence. Negligenee attributable to a 
contractor employed by the prineipal and for whieh 
the latter is not responsible, although he would be 
responsible for the same thing if done by his serv¬ 
ant, the phrase being held to be interehangeable 
or synonymous with ^^eollateral negligence.”^! 

Casual pauper. A poor person who, in England, 
applies for relief in a parish other than that of his 
settlcment. The T^ard in the workhouse to which 
such paupers are admitted is called the “casual 

ward.”32 

Casual poor. Such poor persons as are suddenly 
taken sick or meet with some accident when away 
from horne, and are thus providentially thrown up- 
on the charities of those among whom they may 
happen to be, and the term has been held not to 
include an infirm and helpless slave to whom the 
master has refused relief.^S in English law, those 
who are not settled in a parish.^^ The subject mat- 
ter of furnishing relief to the transient poor is 
treated generally in the C.J.S. title Paupers § 2, al¬ 
so 48 C.J. p 431 note 40-p 432 note 48. 

Casual vacancy. A vacancy in an office by the 


candidate elected thereto failing or refusing to qual- 
ify, or when he dies before entering upon the dis- 
charge of the duties of the office; a term used in 
connection with constitutional or statutory provi- 
sions for filling such a vacancy by appointment or 

eleetion.35 

Other phrases: “Any casual vacancy,” see Any 
3 C.J.S. p 1403 note 82, “casual allusion in a coa- 

versation,”26 ^«casual and incidental to his farm- 
ing,”^^ “casual and involuntary,”^^ «casual and in- 
voluntary way,”29 “casual and not in the usual 
course of the trade,“casual and transitory,”^^ 
“casual conneetions,”'^^ “casual ejector,” see the 
C.J.S. title Ejectment § 2, also 19 C.J. p 1029 note 
12 [a], “casual employees,” see the C.J.S. title 
Workmen^s Compensation Acts § 69, also 71 C.J. p 
436 note 23-p 441 note 74, “casual employment,” see 
the C.J.S. title Workmen^s Compensation Acts § 
69, also 71 C.J. p 436 note 26-p 437 note 27, “cas- 
ual expenses,”^^ “casual laborer,”^^ “casual or in- 
voluntary,”^^ “casual sale or other casual disposi- 
tion of personal property,”^® “incidental, casual, 
and temporary,”'^'^ “is but casual,”^S «of a casual 
nature,”'^ 9 and “purely casual employment,” see the 
C.J.S. title Workmen^s Compensation Acts § 69, 
also 71 C.J. p 439 note 35. 

OASUAIiLY. The adverb of “casual,” as used in 
the phrase “casually and involuntarily.”50 

CASUALTY. It has been said that “casualty” is 
a Word of quite frequent use but that its defini- 
tion has not been very accurately settled by the 
eourts.51 ^ applied to losses and injuries the 
Word has been defined as an accident, chanee, con- 


69, 119 Ga. 253, 254—^Lewis v. 
Lofiey, 19 S.E. 57, 69, 92 Ga. 804— 
Williams v. Sumter County, 94 S. 
E. 913, 21 Ga.App. 716. 

29. Ky.—State Budget Commission 

V. Lebus, 61 S.W.2d 966, 969, 2441 
Ky. 700. ! 

30. Black Li.D. 

31. N.T.—^Weber v. Buffalo Railway 
Co., 47 N.T.S. 7, 11, 20 App.Div. 
292. 

32. Black L.D. 

33. N.J.—Force v. Haines, 17 N.J. 
Law 386, 405. 

34. Black L.D. 

35. Pa.—Com. v. Wise, 65 A. 535, 
540, 216 Pa. 152. 

33. Tex.—Cotulla State Bank v. 
Herron, Civ.App., 202 S.W. 797, 
798, 

37. Minn.—^Hagelstad v. Usiak, 252 
N.W. 430, 190 Minn. 513. 

33. «wmfnl» distiiigiilslied 
Minn.—State v. Shevlin-Carpenter 


Co., 113 N.W. 634, 637, 102 Minn. 
470. 

39. Kan.—^Root v. Topeka Ry. Co., 
153 P. 550, 96 Kan. 694. 

40. Ala.—^National Cast Iron Pipe 
Co. V. Higginbotham, 112 So. 734, 
736, 216 Ala. 129. 

P.C.—^Hoage V. Hartford Accident & 
Indemnity Co., 77 P.2d 381, 382. 64 
App.D.C. 258. 

41. Me.—Smith v. Haine Safety 
Boiler Co., 112 A. 516, 521, 119 Me. 
552. 

42. Tex.—^Texas & N. O. R. Co. v. 
Owens, Civ,App., 54 S.W.2d 848, 
853. 

4(3. Ohio.—State ex rei. Bettman v. 
Christen, 190 N.E. 233, 235. 

44w Ind.—^Makeever v. Marlin, 174 
N.E. 517, 519, 92 Ind.App. 158. 

45. distittgolsliea 
Wash.—^Luedinghaus v. Pederson, 

171 P. 530, 531, 100 Wash. 580. 

46. U.S.—^50 East 75th St Corpora- 

29 


tion V. Commissioner of Intemal 
Revenue, C.C.A.Tax App., 78 P.2d 
158, 160. 

47. Ind,—Mason v. Wampler, 166 N. 
B. 885, 886, 89 Ind.App. 483. 

4& Wis.—^Johnson v. Wisconsin 
Lumber & Supply Co., 234 N.W. 
506, 507, 203 Wis. 304, 72 A,L.R. 
1279. 

49. Mass.—^In re Gaynor, 104 N.E. 
339, 340, 217 Mass. 86. L.R.A.1916A 
363. 

50 Kan.—^Root v. Topeka Ry. Co., 
153 P. 550, 651, 96 Kan. 694—Cum- 
mings V. Wichita R. & Light Co., 
74 P. 1104, 68 Kan. 218, 1 Ann. 
Cas. 708. 

51. Idaho.—^Eaton v. Glindeman, 195 
P. 90, 91, 33 Idaho 389, 

; lowa.—^Banker"s Mut Casualty Co. 

V. CounciI BlufPs First Nation- 
I al^Bank, 103 N.W: 1046, 1048, 133 
I lowa 456. 
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tingency, event, or incident dne to some sudden, 
nnexpected, or nnnsual eause, not to be foreseen or 
gnarded against, that whicb comes by ehance or 
witbont design or without being foreseen,or tbat 
Trhich proeeeds froni an unknown cause, or is an 
Tinusual effect of a known canse,®^ witbont any 
element of conscious hnman design or intentional 
buman ageney; bnt in ordinary usage tbe term 
may be, and qnite commonly is, applied to sueb a 
loss or injury notwitbstanding tbe conscious or in- 
tended act of some otber person produces it,54 as a 
fortuitous bappening eaused by some buman ageney 
wbicb one cannot control,^^ and, more specifically, 
disability or loss of lif e m battle or military serviee 
from wounds, etc.^® 

Under tbe partieular cireumstanees of specific 
cases, as wben tbe use of tbe word in statutes and 
tbe like is discussed, it bas been beld tbat a eolli- 
sion,57 a derailment,58 a windstorm,^^ and tbe loss 
of defendant^s answer from tbe file of a court,®0 
constitute “easualtiesbut under otber circum- 
stanees, it bas been beld or said tbat a failure to 
follow instruetions of tbe board of county com- 
missioners,^^ an e:ffeet arising from legislative ac- 
tion,62 a train dispateberis forgetfulness and fail¬ 
ure to order cars pieked up by a train,darkening 


of a Street by tbe eonstruction of an elevated 
road,®'^ deterioration from ordinary wear and 
tear,65 excessive and unusual summer beat,®® pro- 
ceedings relating to tbe widening and opening of 
streets,®*^ progressive deeay of tbe underside of tbe 
planks of a wbarf,®® tbe autborization for tbe pay- 
ment of a liability rendered necessary by tbe act of 
a judge,®^ and tbe usual overflow of a large river,*^® 
are not to be eonsidered as constituting “casual- 
ties.ii^l In partieular conneetions, and depending 
on tbe cireumstanees of its use, “casualtyii bas been 
contrasted witb, or distinguisbed from, ‘^act of 
God,” see Act of God 1 C.J.S. p 1431 note 10, ^^ea- 
tastropbe,ii'^2 “misfortune,^^'^® ^^negligence,’^'^^ and 
"unavoidable accident,” see Accident 1 C.J.S. p 444 
note 37. 

Casualties of superiority. In Seotcb law, pay- 
ments from an inferior to a superior, tbat is, from 
a tenant to bis lord, wbicb arise upon uncertain 
events, as opposed to tbe payment of rent at fixed 
and stated times."^® 

Casmlties of wards. In Scotcb law, tbe mails 
and duties due to tbe superior in ward-boldings.^® 

Inevitahle casualty. An accident wbicb bappens 
witbout tbe sligbtest degree of negligenee or default 
of tbe party cbarged.'^'^ Tbe pbrase bas been com- 


52. U.S.—Crystal Springs Distillery 
Co. V. Cox, C.aKy., 47 F. 693, 695. 

111.—^Morris & Co. v. Industrial 
Board of Illinois, 119 N.E. 944. 946, 
284 111. 67, L.E.A.1918E 919. 
lowa.—^Banker’s Mut Casualty Co. 
V. Council Bluffs First National 
Bank, 108 N.W. 1046, 1048, 131 
lowa 456. 

Ky.—^Bennett v. Howard, 195 S.W. 
117, 118, 175 Ky. 797, L,,R.A.1917E 
1075—Gill V. Fugate. 78 S.W. 188, 
191, 117 Ky. 257, 25 Ky.L. 1367. 

La.—Cook & Laurie Contracting Co. 
V. Denis, 40 So. 1014, 1015, 124 La. 
161. 

Mo.—^Webb v. Baldwin, 147 S.W. 849, 
851, 165 Mo.App. 240. 

Neb.—Anthony v. Karbach, 90 N.W. 
243, 244. 64 Neb. 509, 97 Am.S.R. 
662. 

Pa.—^MeCarty v. New York & Erie 
R, Co.. 30 Pa. 247, 251. 

Va.—Stietfen v. Dariing, 163 S.E. 

353, 354, 158 Va. 375. 

11 C.J. p 29 note 25, p 30 note 26-38. 

As referzing to ^^some sad accident” 
Miss.—Thompson v. Tillotson, 56 
Miss. 36, 39. 

53. U.S.—Chicago, St. L, & N. O. R. 
Co. V. Pullman Southern Car Co., 
La., 11 S.Ct. 490, 493, 139 U.S. 79, 
35 L.Ed. 97. 

11 C.J. p 30 notes 37, 38. 

94. lowa.—^Banker’s Mut. Casualty 
Co. V. Council Bluffs First Nation¬ 


al Bank, 108 N.W. 1046, 1048, 131 
lowa 456. 

59. U.S.—^U. S. V. Pennsylvania Co., 

D. C.Pa., 239 F. 761, 764. | 

5«. U.S,—U. S. V, New York, O. & 

W. R. Co.. D.C.N.Y., 216 F. 702, 
705, 

57. U.S,—Helvering y. Owens, C.C. 

A.2, 95 F.2d 318, 319. 

53. U.S.—Denver & R. G. R. Co. v. 
U. S., Utah, 233 P. 62, 64, 147 C.C. 
A. 132—^U. S. V. Northern Pacific 
Ry. Co., C.C,A.Wash., 215 P. 64. 67. 
Ga.—Oakland Motor Car Co. v. Rip- 
pey Motor Co., 154 S.E. 823, 824, 41 
Ga.App. 784. 

53. Ga.—^Mayerw. Morehead, 32 S.E. 
349, 350, 106 Ga. 434. 

60. Ark,—Cady v. Pack, 205 S.W. 
819, 820, 135 Ark. 445. 

61. Ohio.—^Rabb v. Board of ComYs 
of Cuyahoga County, 173 N.E. 255, 
257, 36 Ohio App. 481. 

©2, Ga.—Lawrence v. WTiite, 63 S.E. 
631, 634, 131 Ga. 840, 19 L.R.A.,N. 
S., 966, 15 Ann.Cas. 1097. 

63, U.S.—^U. S. V. Missouri Pacific 
R. Co., D.C.C 0 I 0 ., 235 P. 944, 947. 
©4. 111.—Chicago v. Nichols, 52 N. 

E. 359, 360, 177 111. 97. 

6& U.S.—Matheson v. Commission- 
er of Internal Revenue, C.C.A.Tax 
App., 54 F.2d 537, 539. 

6®. U.S.—Crystal Springs Distillery 
Co. V. Cox, C.C.Ky., 47 F. 693, 695. 
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Ga.—Oakland Motor Car Co. v. Rip- 
pey Motor Co., 154 S.E. 823, 824, 
41 Ga.App. 784. 

67. N.Y.—Mills V. Baehr, 24 Wend. 
254, 255. 

Va.—Stieffen v. Darling, 163 S.E. 

353, 354, 158 Va, 375. 
eSw Idaho.—^Eaton v. Glindeman, 195 
P. 90, 91, 33 Idaho 389. 

66. 111.—Tearney v. Harding, 166 N. 
E. 526, 528 , 335 111. 123. 

70. Ga.—Oakland Motor Car Co. v. 
Rippey Motor Co., 154 S.E. 823, 
824, 41 Ga.App. 784. 

71. 111.—^Morris & Co. v. Industrial 
Board of Illinois, 119 N.E. 944, 946, 
284 111. 67, L.R.A.1918E 919. 

Ohio,—Rabb v. Board of Commis- 
sioners of Cuyahoga County, 173 
N.E. 255, 267, 36 Ohio App. 481. 

72. La.—^Reynolds v. Board of 
Com’rs of Orleans Levee Dist., 71 
So. 787, 791, 139 La. 518. 

73. Ky.—Ison v. Buskirk-Rutledge 
Lumber Co., 266 S.W. 243, 246, 205 
Ky. 583. 

74. U.S.—^U. S. V. Great Northern 
R. Co., Wis., 220 F. 630, 633, 136 
C.C.A. 238. 

11 C.J. p 29 note 25 [b]. 

75. Black L.D. 

761. Black L.D. 

77. U.S.—Hodgson v. Dexter, D.C., 
12 P.Cas.No.6,665, 1 Cranch C.C. 
109. 
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CA8VALTY 


pared with ^^act of Godsee Act of God 1 C.J.S. p 
1431 note 21. 

Uncwoidahle casnalty. In the sense in vhich "un- 
avoidable” means inevitable, as distinguished from 
unavoidable by the exercise of due eare, it has been 
said that the phrase signifies a happening or non- 
happening of an event that cannot be avoided,"^ or 
an accident which human prudence, foresight, and 
sagacity cannot prevent.''^ In the sense in irhich 
^^inavoidable” means inevitable by the exercise of 
due eare, as distinguished from actually or abso- 
lutely inevitable, an ^‘unavoidable casualty” is one 
which could not have been avoided by the exercise 
of reasonable diligenee and skill,^^ or an event or 
casualty happening against the will and vithout 
the negligenee or other default of a party.si In- 
terpreting the words “unavoidable casualty,” not 
aeeording to their striet and philosophical signifi- 
cation but in conformity to their popular every-day 
aeeeptation, the phrase includes an oeeurrence in 
whieh there is a degree of unexpeetedness, some- 
thing unforeseen and not eontemplated, although 
in the natural eourse of things.^2 Aeeording to 
sueh popular every-day aeeeptation, and not aceord- 
ing to a very striet and narrow construetion, the 
phrase is not limited to an injury done by some 
other means than human instrumentality, but will 
include an injury by a stranger,^^ although in a par- 
tieular eonneetion and eontext it has been held that 
the Tvords do not include an injury through. acci¬ 
dent or negligenee by an outsider.S4 The phrase 
has been held not to include a bad market.^S ‘<Un- 


avoidable casualty” has been distinguished from 
“accident,” see Accident 1 C.J.S. p 444 note 38. 
Destruction of premises by reason of unavoidable 
casualty as affecting the liability under a lea?e see 
Landlord and Tenant C.J.S. § 414, also 36 C.J. p 
202 note 1, and C.J.S. § 4S6, also 36 C.J. p 329 note 
79, and unavoidable casualty preventing the pres- 
entation of a defense as ground for a nevr trial see 
the C.J.S. title Xew Trial § 81, also 46 C.J. p 214 
note 79 [c]. 

Unavoidable casualty or mlsfortune. The phrase 
has been defined as meaning some mishap vrhich 
could not have been guarded against by the exer¬ 
cise of ordinary care;®® such casualty or misfor- 
tune as could not by the exercise of reasonable skill 
and diligenee have been avoided.®" It is something 
more than mere misfortune,®® the word “unavoid¬ 
able” being construed to apply to both “casualty” 
and “misfortune.”®® As ground for opening or va- 
cating a judgment see the C.J.S. title Judgments § 
280, also 34 C.J. p 313 note 22-p 314 note 23, and, 
vrhen preventing a defense, as ground for nevr trial 
see the C.J.S. title New Trial § 82, also 46 C.J. p 
216 note 96 [a] (3). 

Other phrases: “Aceidental fire or other casual¬ 
ty,”®® “accident or casualty,” see Accident 1 C.J.S. 
p 445 note 61, “any casualty not eaused by the 
landlord,“casualty, accident or emergency,” see 
Accident 1 C.J.S. p 446 note 79, “casualty or acci¬ 
dent,” see Accident 1 C.J.S, p 446 note 80, “casualty 
or necessity,”®® “casualty or unavoidable acci¬ 
dent,”®® “destruction . . • by any casualty not 


78. Okl,—Cotton v. Harris, 285 P. 

607, 608, 108 Okl. 203. 

78. Ohio.—^Day Wood Heel Co. v. 
Rover. 175 N.E. 588, 590, 123 Ohio 
St 349. 

65 C.J. p 1197 note 94. 

“By a striet definitio», applied to 
the subject matter . . . such is 
the philological meaning of the 
words, and in this sense . . . 
they clearly signify occurrences of 
an unusual and extraordinary char¬ 
acter.”—Welles V. Castles, 3 Gray, 
IMass., 323, 325. '' 

80. Ky.—^Bennett v. Howard, 195 S. 
W. 117, 118, 176 Ky. 797. L.R.A. 
1917E 1076. 

81. Okl.—^Howe V. Parmers* & Mer- 
chants' Bank, 263 P. 673, 675, 129 
Okl. 140—Wagner v. Lucas, 193 P. 
421, 423, 79 Okl. 231. 

88. Ala.—Kirhy v. Davis, 97 So. 655, 
656, 210 Ala. 192. 

R.I.—^Phillips V. Sun Dyeing, Bleach- 
ing, and Calendering Co.. 10 R.I. 
458, 461. 

83. Ala.—Kirhy v. Pavis, 97 So. 655, 
656, 210 Ala. 192, 


84i. Mass.—^Leominster Puel Co. v. 
Scanlon. 137 N.E, 271, 272, 243 
Mass. 126, 24 A.L.R. 1459. 

85. Ky.—Bennett v. Howard, 195 S. 
W. 117, 119, 175 Ky. 797, L.R.A. 
1917E 1075. 

86. Ky.—Cleveland v. Couch, 21 S. 
W.2d 468, 470, 231 Ky. 332. 

87. Ky.—Ray v. Arnett, 106 S.W. 
828, 829—^Louisville & N. R. Co, v. 
Paynter^s Adm*x, 101 S.W. 935, 
938, 125 Ky, 520. 

88. Ky.—Ison v. Buskirk-Rutledge 
Lumher Co., 266 S.W. 243, 245. 205 
Ky. 583. 

89. Ohio.—Rahh v. Board of Com- 
missioners of Cuyahoga County. 
173 N.E. 255, 257, 36 Ohio App. 481. | 

90. U.S.--U. S. V. Sisk, N.C., 176 F. | 
885, 889, 100 C.C.A. 355--Crystal 
Springs Distillery Co. v. Cox, C.C. 
Ky., 47 F. 693, 695. 

91. Ga.—Lawrence v. White, 63 S.E. 
631. 634, 131 Ga. 840, 19 L..R.A., 
N.S., 966, 15 Ann.Cas. 1097. 

92. Ahandoning' poox land for hetter 
In holding that leaving a homestead 
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because unable to make a living on it 
is not a case of ‘‘casualty or neces- 
sity,” within a statutory provision, 
the court said; “The two words may 
fairly imply various other events, 
impossible to enumerate; but no 
proper construetion can make them 
cover an indefinite abandonment for 
years, induced by the fact that the 
owner has found elsewhere a loca- 
tion deemed more advantageous.”— 
Thompson v. Tillotson, 56 Mlss. 36, 
40. 

93. U.S.—^U. S. V. Northern Pacific 
Ry. Co., C.C.A.Wash., 215 P. 64, 
67. 

“Emergency” distinguished 

U.S.—U. S. V. Missouri Pacific R. 

Co., D.aColo., 235 F. 944, 947. 
“Trivial mischance or mishap” cou- 
trasted 

“The words of exemption Quoted 
above . , . are coupled with the 
superhuman, and perforce imply un- 
expected and unforeseen disaster. 
There is obviously a wide field be- 
tween such extraordinary events 
... and mischances and mishaps 
of a comparatively trivial nature 



CASUALTY-CASiiS 


caused by tbe landlord,”94 '^deterioration ^y any 
casualty/”95 and other unavoidable castial- 

ty/^9® “fire or other casualty,”®*^ ^^fires, storms, ship- 
wreek, or other casualty,”^^ «^bail, drought or any 
Tinavoidable accident or casualty,” see Accident 1 
C.J.S. p 444 note 39, ^‘in case of casnalty, or nn- 
avoidable accident, or the act of God,” see Accident 
1 CJ.S. p 444 note 40, ^^inevitable accident or cas- 
ualty,” see Accident 1 C.J.S. p 446 note 94, ‘^inev- 
itable casnalty or accident,9 <^liability rendered 
necessary by any Unforeseen casnalty,and "vio- 
lence, casnalty, or any nndne means also ^^aeci- 
dents and casnalties of every kind,”^ “easnalties or 
consequences of war,”4 '^reasonable wear, .accidental 
fire, and unavoidable casnalties,”^ “strikes and oth- 
er nnavoidable casnalties,”6 and “nnforeseen cas- 
ualty or misfortune.”^ 

CASUALTY INSTOANOE. See the C.J.S. title 
Insurance § 6, also 11 C.J. p 30 notes 39-48. 

CASU CONSIMILI or CONSIMILI CASU. liter- 
ally ‘^In a like ease.”^ In old English law and prac- 
tice, a writ of entry, framed under the provisions 
of the Statute of Westminster II, 13 Edw. I c 24, 
which lay for the benefit of the reversioner, ‘where 
a tenant by the cnrtesy, or tenant for life, aliened 
in fee, or in tail, or for another^s life, and which 
was bronght by him in xeversion against the party 


14 C.J.S. 

to whom such tenant so aliened,to his prejudice, 
and in the tenant^s lifetime.^ 

CASU PROVISO. Literally 'In the case provid- 
ed.”^® A writ of entry framed under the provisions 
of the Statute of Gloueester, 6 Edw. I c 7, which 
lay for the benefit of the reversioner when a ten¬ 
ant in dower aliened in fee or for life.ii 

CASUS. Latin, chance, accident, an event; also 
a case; a case contemplated.^^ 

Casus amissionis, A case of loss; an accident by 
which a loss happened, such as fire, flood, robbery, 
shipwreck, etc.^^ 

Casus belli. An oeenrrence giving rise to or jus- 
tifying war.^^ 

Casus foederis. In International law, the par- 
ticular event or situation. contemplated by a treaty, 
or stipulated for, or which comes within its terms.^^ 
In maritime law, the term is also applied to an or- 
dinary contract, for example, a respondentia bond.i® 
In mercantile or commercial law, the case or event 
contemplated by the parties to a contract, or stipu¬ 
lated for by it, or coming within its terms.17 

Casus fortuitus, Latin, a fortuitous, inevitable, 
or unforeseen accident, chance, or event, caused by 
a force that one cannot resist;^^ vis major used 


which constantly arise and are dealt 
with In every line of actlon.”—tJ. S. 
V. Missouri Pacific R. Co., supra. 

94. Ga.—^Mayer v. Morehead, 32 S.B. 
349, 350, 106 Ga. 434. 

96. Miss.—^Forsdick v. Board of Su- 
pervisors of Quitman County, 25 
So. 294. 

96w Ohio.—^Day Wood Heel Co. v. 
Rover, 176 N.E. 688, 590, 123 Ohio 
St. 349. 

97. N.Y.—Mills V. Baehr, 24 Wend. 
254, 255. 

Va.—Stieflen v. Darling, 163 S.B. 

353, 354, 158 Va. 375. 

As interruption. of use 
*'The term ‘other casualty* refers 
to some fortuitous Interruption of 
the use. This is ciear, not only up- 
on the import of the words, hut from 
the connection in which they are 
found.*’—^Mills v. Baehr, 24 Wend., 
N.Y., 254, 255. 

98. U.S.—^Matheson v. Commissioner 
of Internal Revenue, C.C.A.Tax 
App., 54 P.2d 537, 538. 

99. Pa.—^McKinley v. C. Jutte & Co., 
79 A. 244, 245, 230 Pa. 122, Ann. 
Cas.l912A 452. 

Wash.—^Alaska Coast Co. v. Alaska 
Barge Co., 140 P. 334, 336, 79 
Wash. 216, L.R.A.1915C 423, 

“Act of God'’ distinguished see Act 
of God 1 C.J.S. p 1431 note 22. 


1. m.—Tearney v. Hardingr» 166 N. 
E. 626, 628, 335 111. 123. 

2. 111.—^Morris & Co. v. Industrial 
Board of Illinois, 119 N.E. 944, 946, 
284 111. 67, Ii.R.A.1918E 919. 

3. La.—^Reynolds v. Board of Com- 
missioners of Orleans Levee Dis- 
trict, 71 So. 787, 791, 139 La. 518. 

Beld to include “catastrophe” 

La.—^Reynolds v. Board of Commis- 
sioners of Orleans Levee District, 
71 So. 787, 791, 139 La. 518. 

4. N.Y.—^Welts V. Connecticut Mut. 
L. Ins. Co., 48 N.Y. 34, 38, 8 Am. 
R. 518. 

5. Ala,—Kirby v. Bavis, 97 So. 655, 
656, 210 Ala. 192. 

e. Ky.—^Bennett v. Howard, 195 S. 
W, 117, 118, 175 Ky, 797, L.R.A. 
1917B 1075. 

Iihnited hy "ejusdem g^eueris” rule 
“We think it ciear that the use of 
the words ‘other unavoidable casual- 
ties* . . . after the word ‘strikes’ 
plainly Indicates the words ‘un¬ 
avoidable casualties‘ were not used 
in a broader sense than strikes, but 
embrace only such casualties as 
were of a like nature to strikes. 
In other words, the casualties must 
be such as were due to outside 
forces, or to the conduct of third 
parties over which the lessees have 
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no control.''—^Bennett v. Howard, su¬ 
pra. 

7. Ky.—Z. Harrell & Co. v. Banks, 
151 S.W. 13, 14, 151 Ky. 71. 

8. Adams Gloss. 

9. Black L.D. 

One of severa! writs 
Many other new writs were fram¬ 
ed under the provisions of this stat¬ 
ute; but this particular writ was 
known emphatically by the title here 
deflned. The writ is now practically 
obsolete.—Black L.D., citing* 3 
Blackstone Comm. p 51. 

10. Jacob L.D. 

11. Black L.D. 

12. Black L.D. , 

13. Adams Gloss., citing 4 Erskine 
Inst tit 1 § 54, 

14. Black L.D. 

15. Black L.D. 

16. Adams Gloss. 

17. Black L.D. 

U.S.—See Pranklin Ins. Co. v. Lord, 
C.C.Mass., 9 F.Cas.No.5,057, 4 Ma- 
son 248, 253. 

18. U.S.—Viterbo v. Priedlander, 
La., 7 S.Ct. 962, 973, 120 U.S. 707, 
30 L.Ed. 776. 

19. U.S.—^Viterbo v. Priedlander, 
supra. 

La.—^Dejean v. Louisiana Western R. 
Co., 118 So. 822, 823, 167 La. 111— 
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CASVS-CATALLA 


to designate a loss bappening in spite of all human 
effort and sagacity.20 <^Casus fortuitus” has been 
compared with ^^act of God” see Aet of God 1 C J. 
S. p 1431 note 11. 

Casus major. In the civil law, a casualty; an 
extraordinary casualty, as fire, shipwreek, ete.^i 

Casus omissus. A case omitted; an event or con- 
tingency for which no provision is made; particu- 
larly a case not provided for by the statute on the 
general subject, and which is therefore left to be 
governed by the common law,22 although it may 
occur in a contraet as well as in a statute.^^ 

CASUS PORTUITUS EST ACCIDEUS, QUOD 
PER CUSTODIAM, CURAM VEL DILIGEN¬ 
TIAM MENTIS HUMANiE NON POTEST 
EVITARI AB EO QUI PATITUR.24 

CASUS PORTUITUS; MAGIS EST IMPRO¬ 
VISUS PROVENIENS EX ALTERIUS CUL¬ 
PA, QUAM PORTXHTUS.^s 

CASUS PORTUITUS NON EST SPERANDUS; 
ET NEMO TENETUR DIVINARE.26 

CASUS PORTUITUS NON EST SUPPONEN- 
DUS.27 

CASUS OMISSUS ET OBLIVIONI DATUS DIS¬ 
POSITIONI JURIS COMMUNIS RELINQUI- 
TUR.28 


CASUS OMISSUS HABETUR PRO AMISS0.29 

CASUS OMISSUS PRO OMISSO HABENDUS 
EST.30 

CASUS PROXIMA NON REMOTA SPECTA- 
TUR.31 

CAT. A carnivorous quadruped T^hich has long 
been kept by man in a domestic state as a pet and 
for catching rats and mice.22 Property in cats, and 
liability of an owner for injuries by a cat see the 
title Animals § 3 a note 23, and § 148 a note 54. 

In the manufacture of lumber, the word is used 
adjectively in the phrase ^^cat faces” see the C.J.S. 
title Logs and Logging § 1, also 11 C.J. p 33 note 
10 . 

As an instrument of punisJiment. The ^rord has 
also been defined as an instrument wnth Tvhich 
criminals are flogged; it consists of nine lashes of 
whipcord, tied to a wooden handle, and is frequent- 
ly called cat-o-nine-tails.22 

CATALLA, The word among the Normans pri- 
marily signified only beasts of husbandry, or, as 
they are stili called, ^^cattle,” but, in a secondary 
sense, the term was applied to all movables in gen¬ 
eral, and not only to these, but to whatever was 
not a fief or feud.24 


Lehman, Stern & Co. v. Morgan’s 
Louisiana & T. R. & S. S. Co., 3S 
So. 873, 115 La. 1, 5, 112 Am.S.R. 
259, 5 Ann.Cas. 818, 70 L.R.A. 562. 
67 C.J. p 256 note 29, 

20. U.S.—The Majestic, N.Y„ 17 S. 
Ct 597, 602, 166 U.S. 375, 41 L.Ed. 
1039. 

Wash.—^Alaska Coast Co, v. Alaska 
Barge Co., 140 P. 334, 336. 79 I 
Wash. 216. I 

21. Black L.D. | 

22. Black L.D. 

11 C.J. p 31 note 69. 

23. Bouvier L.D, 

24. A maxim meanlng **A chance 
case is an accident which cannot be 
averted by the custody, care or dili- 
gence of the human mind, from that 
which one is exposed to.*'—Adams 
Gloss., citing 3 Kent Comm. p 300 
note (a). 

25. A maxim meaning "A chance 
case: this is the most unexpected 
as arising from the fault of another 
than as happening accidentally."— 
Adams Gloss., citing 3 Kent Comm* 
p 301 note (a) note 1. 

20. A maxim meaning “A fortui- 
tous event is not to be expected, and 
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no one is bound to foresee it."— 
Black L.D. 

27. A maxim meaning ‘*A fortuitous 
event is not to be presumed."— 
Black L.D. 

28. A maxim meaning "A case 
omitted and given to oblivion Cfor- 
gotten] is left to the disposal of the 
common law."—^Black L.D. 

More freely rendered 

“A particular case, left unprovided 
for by statute, must be disposed of 
according to the law as it existed 
prior to such statute."—^Black L.D., 
citing Broom Max. p 46. 

29. A maxim meaning **An omitted 
case is deemed as lost."—^Adams 
Gloss., citing Wharton L. Lex. 

30. A maxim meaning "A case (or 
class -of cases) omitted is to be held 
as (intentionally) omitted."—Tray- 
ner Leg. Max. 

Applied in 

Ala.—State v. Crenshaw, 35 So. 456, 
138 Ala. 506, 509. 

Tex.—^Estes v. Terrell, 92 S.W, 407, 
408, 99 Tex. 622. 

31. A maxim meaning "The imme¬ 
diate or proximate, not the remote 
case, is to be reviewed or consid- 

33 


ered."—Adams Gloss., citing 3 Kent 
Comm. p 302 note 1. 

32. Me.—Thurston v. Carter, 92 A. 
295, 112 Me. 361, 363, L.R,A.1915C 
359. 

11 aj. p 31 notes 74-77. 

A thing of valne 

Conn.—^Ford v. Glennon, 49 A IS9, 
74 Conn. 6, 7. 

33* Black L.D. 

34. Black L.D. 

U.S.—See Chicago & Aurora R. Co. 
V. Thompson, 19 111. 578, 5S4, quot- 
ing 2 Blackstone Comm. p 3S5. 

As beasts 

" ‘Catalla* had nearly or quite the 
sense of ‘averia*—^beasts or cattle,— 
being demandable under that name.** 
—^Adams Gloss., citing Bracton fol 
159 b. 

Goods and chattels 
"From a very early period It has 
been United with the word ‘bona,* in 
the familiar term ‘bona et catalla,* of 
which the familiar modern phrase 
‘goods and chattels* is a transla- 
tion.**—^Adams Gloss., citing Bracton 
fol 60 b and Reg. Orig. pp 140, 141. 
Catalla felonnxn, vel fugitivam aut 
ntlagatomm 

Law Latin, the chattels of felons. 
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CATALLA JUSTE POSSESSA AMITTI NON 
POSSUNT.35 

CATALLA REPUTANTUE INTER MINIMA IN 
LEGE.36 

CATALLIS CAPTIS NOMINE DISTRICTIONIS. 

An obsolete 'w^it tbat lay -vvhere a honse was within 
a borongh, for rent issuing out of the same, and 
whieh warranted the taking of doors, Windows, 
ete., by way of distress.37 

CATALLIS REDDENDIS. An obsolete writ that 
lay where goods delivered to a man to keep tiil a 
certain day were not upon demand redelivered at 
the day.3S 

CATALOG-UE. A list or enumeration of names, 
tities, or artieles arranged methodieally, often in 
alphabetieal order.39 

Catalogue system or methoA A system or meth- 
od of doing bnsiness, the chief element of whieh 
eonsists in dealing directly with the enstomer or 
consnmer by means of plaeing in his hands a print- 
ed catalogue containing a description of the arti¬ 
eles of merchandise offered for sale and the priee 
thereof.^0 

CATALS. Goods and chattels.*^! 

CATALYST. A snbstanee used to stimulate Chem¬ 
ical reaction, otherwise sluggish, between other sub- 
stances, by bringing the reaction substanees into 
contact with the catalyst substance, whieh merely 
by its presence, and without being used up, removes 
Chemical resistance to reaction, just as a lubricant, 
by its presence removes friction from the moving 
parts of a meehanical deviee.'^^ 

Phrases: ‘^Cohamereial catalyst’^ and ^Vanadium 
catalyst;” also ^^catalyst earriers.”^3 


CATAMENIAL BANDAGES. Sanitary pads or 
napkins for use by women during menstruation.^^ 

CATANEUS. A tenant in capite, or a tenant hold- 
ing immediately of the crown.^^S 

CATASCOPUS. An old name for an archdeacon.^^ 

CATASTRO. In Spanish law, the grand assess- 
ment roll of a locality.^*^ 

CATASTROPHE, A notable disaster; a more 
serious calamity than might ordinarily be under- 
stood from the term ^^casualty.”^^ 

CATCH. 

As a Verb 

-^Present tense.. It has been said that the word 

does not aptly apply to inanimate things, but im- 
plies the taking captive of a living or moving 
thing.'^^ The ■ term. necessarily involves at least a 
momentary possession.^^ 

Phrases: ^^Catch and have in his possession,” 
and "fish for and catch.”^! 

-Catching. The verbal noun in the plural, 

^^catchings,” given its ordinary meaning, has been 
defined as things caught, and in the possession, cus- 
tody, power, and dominion of the party, with a 
present capacity to use them for his own purposes, 
and it has been said that in the whale fishery the 
word has no technical signification apart from its 
ordinary meaning,52 and has been construed as in- 
cluding ^^blubber,” see Blubber 11 C.J.S. p 368 
note 86. As a term used in marine insurance see 
the C.J.S. title Insurance § 311, also 38 C.J. p 1032 
notes 33-35, and as share of profits constituting 
compensation of seamen on fishing voyages see the 
C.J.S. title Seamen § 153, also 56 C.J. p 1058 note 86. 

Phrases: “Catching or taking of food fish,”53 


or fugitiv.es, or outlaws.—^Adams 
Gloss. 

Oatalla otiosa 

Law LaWn, unemployed, idle goods 
or chattels, as distinguished from 
animals.—^Adams Gloss. 

35. A maxim meaning ‘‘Chattels 
justly possessed cannot be lost.”— 
Black L.D., citing Jenkins Cent. p 
28. 

3G. A maxim meaning “Chattels are 
considered in law among the least 
things/*—Black L.D., citing Jenkins 
Cent. p 52. 

37. Black L.D. 

2S. Black L.D. 

35- U.S.—See Ward v. South Dakota 


Retail Merchants* & Hardware 
Dealers’ Assoc., C.C.S.D., 150 F. 
413. 415. 

40. U.S.—Ward v. South Dakota 
Retail Merchants* & Hardware 
Dealers* Assoc., supra. 

41. Black L.D. 

See also Catalla ante. 

4fi. U.S.—General Chemical Co. v. 
Standard' Wholesale Phosphate & 
Acid Works, D.C.Md., 22 F.Supp. 
332, 334, 340. 

43. U.S.—General Chemical Co. v. 
Standard Wholesale Phosphate & 
Acid Works, supra. 

44. U.S.—^Kotabs, Inc., v. Kotex Co., 
C.C.A.N.J., 50 F.2d 810, 811. 
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45. Black L.D. 

46. Blaftk L.D. 

47. Bscriche Diccionario. 

48. La.—Reynolds v. Board oi 

Com*rs of Orleans Levee Dist., 71 
So. 787, 791, 139 La. 518. 

49. Me.—State v. Dunning, 22 A. 

109, 110, 83 Me. 178, 180. 

50. Me.—State v. Dunning, 22 A 

109, 110, 83 Me. 178. 

51. Me.—State v. Dunning, supra. 

^ U.S.—^Rogers v. Mechanics* Ins. 
«Co., C.C.Mass., 20 F.Cas.No.12,016, 
1 Story 603, 607. 

53. Wash.—State v. Tomich, 255 P. 
122. 123, 143 Wash. 364. 
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also “outfits and catchings,” see the C.J.S. title In¬ 
surance § 311, also 38 C.J. p 1032 notes 33-35; 
and, nsed adjectivelj”, “catching bargain,” see the 
tiiics Assignments § 14, Attorney and Client § 1S6, 
and the definition Bargain 9 C.J.S. p 1540 note 27-p 
1541 note 37, 

-Caiiglit. Preterit and past participle of 

^^catch,^^ which may be, and has been, employed as 
meaning ^^detected” or ^‘found;”54 ^nd in a partie- 
iilar connection has been said to be equivalent to 

^^eaught and possessed.”55 

As an Adjective 

Catch hasin, A reservoir placed at the point of 
discharge of a pipe into a sewer, to retain matter 
which would not pass readily throngh the sewer.^® 
It has been held that catch basins are in the main 
anxiliaries to drainage, and may or may not be a 
part of a paving program, and are analogous to 
^‘storm sewers.”^'^ 

Catch tax, A tax applied by statute to fish 
caught. It has been held that, under certain con- 
ditions, it is sometimes equivalent to ^^severahce 
tax,’^ but under other circumstanees, it has been 
contrasted with “oecupation tax” and “poundage 
tax.”5^ 

Catch time charter. As a contract under Trhich 
compensation is paid for time a boat is actually 
used, see the C.J.S. title Shipping § 43, also 58 C.J. 
p 204 note 9 [b]. 

OATCHLAKD. Land in Norfolk, so called because 
it is not known to what parish it belongs, and the 
minister who first seizes the tithes of it, by right 
of preoeeupation, enjoys them for that year.59 

CATOHPOI^ or CATCHPOLL, A name formerly 
given to a sheriff^s deputy, or to a constable, or 
other 'offieer whose duty it is to arrest persons.®0 

OATEGOBIOAL. Without qualification or condi- 
tion, whether expressing afl&rmatiqn or negation,®! 


As to the necessity of categorical answers to inter- 
rogatories in an examination before trial ?ee the 
G.J.S. title Discovery § 65, also 18 C.J. p 1106 note 
59, and in the examination of a witness at the trial 
see the C.J.S. title Witnesses § 352, also 70 C.J. p 
56S note 95~p 569 note 97. 

CATEB COUSIN. From the French, ^^qiiatrecous- 
in,” a eousin in the fourth degree; henee any dis¬ 
tant or remote relative. 

CATERER. One ^rho furnishes eyerything need- 
ful for entertainment.63 

Club caterer. One who provides a banquet under 
contract with a club, distinguished fi‘om an inn- 
keeper.^*^ 

CATGUT. An article prepared from the small in¬ 
testine of the sheep by a proeess of cutting and 
eleaning and drying; in its crude form, it is regard- 
ed as an unmanufactured article, and does not be- 
come the catgut of commerce until it has been sub- 
jeeted to the cutting, eleaning, and drying proeess.®» 

Phrases: "Catgut of commerce,” "manufactures 
I of catgut,” and "surgical antiseptic catgut.”®® 

CATHEBRAL. The church of the bishop of the 
diocese, in which is his "cathedra,” or throne, and 
in that respect the principal church of the diocese.®'^ 

Phrases: "Any cathedral or collegiate church,” 
see Any 3 C.J.S. p 1403 note 83, and "cathedral 
preferments.”®® 

OATHEDRATIC. In English ecclesiastieal law, a 
sum. of two shillings paid to the bishop by the in¬ 
ferior clergy; also called "synodals,”®® 

OATHOLIC, In its original sense, the word has 
been defined as meaning universal in reaeh, compre¬ 
hensive, or general. More specifically it has been 
defined as of or pertaining to the church univer- 
sal,*^® the whole christian church or the Holy 
Christian Church, and, in accordance with the de- 


54. 111.—^People V. Strutynski, 12 N. 
E.2d 62.8, ^632, 367 111. 651. 

55. Me.—State v. Dunning,. 22 A. 
109, 110, 83 Me. 178. 

5S. Century P. 

57. Fla.—City of Ft. Myers v. State, 
117 So. 97, 104, 95 Fla, 704. 

58. Wash.—^Booth Pisheries Corpo¬ 
ration V. Case, 47 P.2d 834, 835, 
182 Wash. 392. 

59. Black L. D., citing CowelL 

60. Black L. B. 


Opprohxions use 

Formerly the term was applied 
without reproach, as an ordinary of- 
ficial epithet; in later times applied 
as a term of contempt for a sher- 
iff’s officer, assistant, or bailiff.— 
Adams Gloss. 

61. Standard D. 

62. Black Ii. B. 

63; Standard B. 

64. N.H.—Amey v. Winchester, 39 
i A. 487, 488, 68 N.H. 447, 73 Am. 
1 S.R. 614, 39 L,R.A. 760. 
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65. U.S.—Bavies v. U. S., C.C.N.T.,. 
115 F. 232. 

66. U.S.—^Bavies v. U. S., supra. 

67. Black B. B. 

68. In Engrlish ecclesiastieal law, ali 
deaneries, archdeaconries, and canon- 
ries, and generally all dignities and 
offices in any cathedral or collegiate 
church, below the rank of a bishop. 
—Black L. B. 

69. Black B. B. 

70. Ky.—^Kentucky Christian Mis- 
sionary Soc. v. Moren, 102 S.W.2d 
335, 336, 267 Ky. 358. 
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crees of the seven general couucils, as meaning not 
heretical, not schismatie.*^^ It has been said that 
^^Catholic,” without any prefix, does not signify any 
particnlar religion, but is applied to the whole of 
the Christian churcb, and is eontained in the con- 
fession of faith of many of the Protestant ehurch- 
and when so nsed it has been held not to be 
the same as, bnt to be distinguisbed from, ^^Roman 

Catholic.”73 

Catholic creditor. In Scotch law, a creditor 
whose debt is secured on ali or several distinet 
parts of the debtor^s property.*^^ 

Catholic Emancipation Act, The statute of 10 
George IV c 7, by which Roman eatholics were re- 
stored, in general, to the fuU enjoyment of all civil 
rights except that of holding ecclesiastical offiees 
and certain high appointments in the state.‘^5 

Roman Catholic, A Christian who admits the 
authority of the pope. It has been said that the 
phrase, ^^oman Catholic,” is ineluded 'within the 
term ^^Christian.”^® As referring to the Roman 
Catholic ehnrch see the C.J.S, title Religious So- 
cieties § 2, also 54 C.J, p 9 note 35. 

Other phrases: ‘^Catholic Apostolic Chnrch,”'^'^ 
^'Catholie' Chapel,”^^ ^‘Greek Catholic Chnrch” and 


“Holy Catholic, Apostolic and Roman Church,”79 
and ^^Method Czechoslovak Catholic Church.”S0 

CATONIANA REGULA. In Roman law, the rnle 
which is commonly expressed in the maxim, ^‘Quod 
ab initio non valet tractu temporis non convalebit,” 
meaning that what is at the beginning void by rea- 
son of some technical, or other, legal defect -will not 
become valid merely by length of time.^i 

CATTLE. 

As a Noun 

In its restricted sense, “eattle” has been defined 
as meaning domestic animals of the bovine species 
or of the cow kind.^^ its more comprehensive 
sense, ^^cattle” is a collective name not only for 
domestic quadrupeds of the bovine tribe but also 
for other domestic quadrupeds, held as property or 
raised for some use, such as for tillage or other la¬ 
bor or as food for man.^3 a collective noun, 
^^cattle” may embrace a number of animals and 
different kinds of stock.^^ Having regard for the 
context or the circumstances of its use the word 
^‘eattle” may or may not include asses, ^ 5 buffaloes, 
see Buff alo 12 C.J.S. p 376 notes 89, 90, calves run- 
ning with their mothers,^® carabao calves,^'^ dogs,S8 


71. Pa. — Czechoslovak Catholic | 

Church Charter, 7 PauDist. & Co,| 
18, 1 
73, Pa, — Czechoslovak Catholic 

Church Charter. supra, 

73. Md.—Dolan v. Baltimore, 4 Gill 
394, 405. 

11 C.J. p 33 note 14 [h]. 

74. Black L. D. 

75. Black L. D., citing 3 Steph. 
Comm. p 109. 

75. N.H.—Hale v. Bverett. 53 N.H. 
9, 54, 16 Am.R. 82. 

77. Pa. — Czechoslovak Catholic 

Church Charter, 7 Pa.Dist. & Co. 
18. 

78. Vt.—0’Hear v. De Goesbriand, 

33 Vt. 693, 607, 80 Am.D. 653. 

78. Pa. — Czechoslovak Catholic 

Church Charter, 7 Pa.Dist. & Co. 
18. 

80. Pa. — Czechoslovak Catholic 

Church Charter. supra, 

81. Black li. D. 

82. U.S.—U. S. V. Schmoll. C.C.N.Y., 
154 F. 734. 735. 

Ark.—^Perkins v. State, 34 S.W.2d 
746, 182 Ark. 1167. 

Ga.—Murray v. Southern Pacific Co., 
296 P. 667, 669, 112 Cal.App. 150. 
Da.—State v. Hunley, 72 So. 376, 377, 
139 La. 846—State v. Majors, 69 
So. 904, 905, 131 La. 468. 


N.Y.—Bell v. Erie R. Co., 171 N.Y. 

S, 341, 343, 183 App.Div. 608. 

11 C.J. p 33 note 19. 

Ia the Western States, “cattle” 
means neat cattle, straight-backed, 
domesticated animals of the bovine 
genus, regardless of sex, as distin- 
guished from the hump-backed cattle 
of India and Africa.—State v, Dis- 
trict Court of Pifth Judicia! Dist. j 
in and for Nye County, 174 P. 1023, 
1025, 42 Nev. 218. 

Age of animal 

While “cattle’* Is not necessarily 
limited to bovines of any particular 
age, the word is not generally tak- 
en to mean calves or animals young- 
er than yearlings, although, under 
particular circumstances, it may be 
sufficiently broad in its acceptation 
to include them. 

Neb.—^Peterson v. Citizens’ Bank of 
Stuart, 220 N.W. 675. 577, 117 Neb. 
327. 

Nev.—State v. District Court. of 
Fifth Judicial Dist in and for 
Nye County, 174 P. 1023, 1025, 42 
Nev. 218. 

83L U.S.—Ash Sheep Co. v. U. S., 
Mont, 40 S.Ct 241, 243, 252 U.S. 
159, 64 L.Ed. 607, afiirming 250 
P. 592, 162 aC.A. 608, 250 F. 691, 
162 C.C.A. 607, affirming, D.C., 229 
P. 479—D. S. V. Schmoll, C.C.N.Y., 
154 P. 734, 735. 

Ark.—^Perkins v. State, 34 S.W.2d 
746, 182 Ark. 1167. 
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Nev.—State v. District Court of 
Pifth Judicial Dist. in and for Nye 
County, 174 P. 1023. 1025, 42 Nev. 
218. 

N.T.—Bell V. Erie R; Co.. 171 N.Y. 

S. 341, 343, 183 App.Div. 608. 

Or.—Hali V. Marshall, 27 P.2d 193, 
195, 145 Or. 221. 

Tex.—Hubotter v. State, 32 Tex. 479, 
484—Matthews v. State, 47 S.W. 
647, 648, 39 Tex.Cr. 553. 

Va.—Tate v. Ogg, 195 S.B. 496, 499. 
Wash.—State v. Swager, 188 P. 604, 
506, 110 Wash. 431. 

11 C.J. p 33 note 19, p 34 notes 20- 
25. 

Lexicographers have variously de- 
rived the word “cattle” from “chat- 
tels” and from the Norman Prench 
“catal” or the Old English “catel,” 
signifying goods, cattle, movables.— 
U. S. V. Mattock, D.C.Or., 26 F.Cas. 
No.15,744. 2 Sawy. 148, 149. 

84. lowa.—State v. Jackson, 105 N. 
W. 51, 52, 128 lowa 543. 

85. 111.—Ohio & Mississippi R. Co. 
V. Brubaker, 47 111. 462, 463. 

Ind.—^Enders v. McDonald, 31 N.E. 

1056, 1058, 5 Ind.App. 297. 

88. Neb. — Peterson v. Citizens’ 
Bank of Stuart, 220 N.W. 575, 577, 
117 Neb. 327. 

87. Philippine.—U. S. v. Lopez, 25 
Philippine 589, 594. 

88. Va.—Tate v. Ogg. 195 S.E. 496, 

499. , ' 
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goats,^^ hogs,90 horses,^^ inares,iiiules,®^ oxen,®^ 

pigs,95 poultry,^® sheep,^^ steers,®^ <<swine,’^99 or 
yearlings.^ 

The word may be either singular or plural, so that 
the use of the term ^^cattle” may mean one cattle,^ 
although such use is described as rare.^ As used in 
statutes referring to responsibility for injuring or 
killing eattle see the title Animals 3 C.J.S- p 1348 
notes 98, 6-10, and the C.J.S. title Eailroads § 552, 
also 52 C.J. p 24 note 81-p 25 note 9; and in stat¬ 
utes requiring railroads to construet eattle guards 
see the C.J.S. title Eailroads § 176, also 51 C.J. p 
709 note 73-p 710 note 77. 

Neai eattle. A descriptive term, signifying ani¬ 
mals of the genus 'bos; commonly applied in the 
United States to describe a beast of the bovine 
genus, such as a cow or a steer,^ and to distinguish 
eattle of the ox kind from eattle generally,^ and, 
speeifically, from horses, goats, sheep, or swine.® 

Stock eattle. An expression, said not.to carry a 
universally accepted meaning, but, depending on the 


circumstanees of its use, to be given the meaning 
common to the understanding of eattle men in gen- 
eral." Under partieular circumstanees, the term 
has been held to include ali descriptions of eattle 
exeept steer eattle over the age of three years,^ 
and has been distinguished from “beef eattle’’ see 
Beef 10 C.J.S. p 226 note 30. 

Workt7tff eattle. Also called “work eattle;”^ and 
defined as meaning eattle that have worked.^^ It 
has been held that the term is limited to animals 
of the bovine genus, is not extended to include all 
domestic quadrupeds used as beasts of burden, such 
as horses, mules, and asses,and has been held 
synonymous Trith ^'steers .”^2 

Other phrases: ‘^All of my eattle (exeept ox- 
e]i),«i3 «any cattle,”^^ ‘^beef eattle” see Beef or 
Beeve 10 C.J.S. p 226 note 30, ‘^eattle, branded and 
unbranded,”i5 ^^cattle, horses, sheep or hogs,”^® “cat- 
tle or live stoch,”!*^ “eattle, or swine, or sheep, or 
goats,“eattle, pigs, hogs, sheep or goats, 
“drafts on shipments of eattle, ”20 “hides of cat- 


89. N.C.—state v. Groves, 25 S.E. 
819, 820, 119 N.C. 822. 

90. U.S.—^Decatur First Nat. Bank 
V. St, Louis Home Sav. Bank, 21 
Wall. 294, 301, 22 L.Ed. 560. 

Mo.—Henderson v. Wabash, etc., R. 

Co., 81 Mo. 605, 606. 

Ind.—^Enders v. McDonald, 31 N.E. 
1056, 1057, 1058, 5 Ind,App. 297. 

91. Ind.—Enders v. McDonald, su¬ 
pra. 

Ky.—^Louisville & Frankfort Rail- 
road Co. v. Ballard, 2 Mete. 177, 
183. 

Mo.—State v. Taylor, 85 S.W. 564, 
566, 186 Mo. 608. 

Okl.—Keys v. U. S., 103 P. 874, 875, 
2 OkLCr. 647; 

11 C.J. p 33 note 19 [g]. 

92. Mo.—State v. Taylor, 85 S.W. 
564, 566, 186 Mo. 608. 

11 C.J. p 33 note 19 [g] (3), (8). 

93. Ala.—Brown v. Bailey, 4 Alo. 
413, 414. 

111.—Toledo, Wabash & Western Ry. 

Co. V. Cole. 60 111. 184, 186. 

Ind.—^Enders v, McDonald, 31 N.B. j 
1056, 1058, 5 Ind.App. 297. 

94. N.C.—Randall v. Richmond & D. 
R. Co., 10 S.E. 691, 692, 104 N.C. 
410. 

95. Mo.—State v. Pruett, 61 Mo. 
App. 156, 157. 

96. Va.—Tate v. Ogg, 195 S.E. 496, 
499. 

97. U.S.—Ash Sheep Co. v. U. S., 
Mont., 40 S.Ct. 241, 243, 252 U.S. 
159, 64 L.Ed. 507, affirming 250 
P, 592, 162 dC.A. 608, 250 P. 591, 
162 C.C.A. 607, affirming, D.C., 229 
P. 479-—U. S. V. Mattock, D.C.Or., 
26 P.Cas.No.15,744, 2 Sawy. 148. 


Ind.—^Enders v. McDonald, 31 N.E. 

1056, 1058, 5 Ind.App. 297. 

11 C.J. p 33 note 19 [j]. 

98. Wash.—State v. Brookhouse, 38 
P. 862, 10 Wash. 87. 

11 C.J. p 33 note 19 [k]. 

99. Ind.—^Enders v. McDonald, 31 N. 
B. 1056, 1058, 5 Ind.App. 297. 

1. La,—State v. Eaglin, 86 So. 658, 
659, 148 La. 75. 

11 C.J. p 34 note 19 [k]. 

2. Tex.—Mathews v. State, 47 S. 
W. 647, 648, 48 S.W. 189, 190, 39 
Tex.Cr. 553. 

3. Bare use 

**Also, formerly, rarely used as a 
singular for beast, ox.”—^Perkins v. 
State, 34 S.W.2d 746, 182 Ark. 1167, 
quoting Webster New Int. D. 

4. Mo.—State v. Bowers, 1 S.W. 288 
—State V. Lawn, 80 Mo. 241, 242. 

N.M.—^Wilburn v. Terr., 62 P. 968, 
969, 970, 10 N.M. 402—Terr. v. 
Christman, 58 P. 343, 344, 9 N.M. 
582. 

5. Mo.—State v. Harris, 267 S.W. 
802, 803. 

Wash.—State v. Swager, 188 P. 504, 
506, 110 Wash. 431. 

Froper use 

“The term ‘neat eattle' more ap- 
propriately describes kine, or ani¬ 
mals of the bovine species.”—^Math- 
ews 'V. State, 47 S.W, 647, 648, 48 

5. W. 189, 39 Tex.Cr. 553. 

6. Kan.—State v. Hoffman, 37 P. j 
138, 139, 63 Kan. 700. 

Nev.-^tate v. District Court of 
Fifth Judicial Dist. in and 'for 
Nye County, 174 P. 1023, 1025, 42 
Nev. 218. 


7. lowa.—Wilson v. Delaney, 113 N. 
W. 842, 843, 137 lowa 636. 

8. Tex.—Elliott v. Long, 14 S.W. 
145, 146, 77 Tex. 467. 

9. U.S.—Kennedy v. Hilis, C.C.A. 
Wash., 233 F. 666. 667. 

10. Kan.—^Wessels x. Territory of 
Kansas, 1 Kan. 525, 527, McC. 100. 

11. U.S.—Kennedy v. Hilis, C.C.A. 
Wash., 233 P. 666, 667. 

12. Kan.—Wessels v. Territory of 
Kansas, X Kan. 525, 527. McC. 100. 

13. Tex.—^Hawes v. Poote. 64 Tex. 
22, 26. 

14. U.S.—^Decatur First National 
Bank v. St Louis Home Savings 
Bank, 111., 21 Wall. 294, 300, 22 L. 
Ed. 560. 

15. Neb. — Peterson v. Citizens’ 
Bank of Stuart, 220 N.W. 575, 577, 
117 Neb. 327. 

19. N.T.—Bell V. Erie R. Co., 171 
N.T.S. 341, 343, 183 App.Div. 608. 

17. N.C.—^James v. Atlantic Coast 
Line R. Co., 82 S.E. 1026, 1028, 
166 N.C. 572, L.R.A.1915B 163, Ann. 
Cas.l915B 470. 

la N.Y.—Polden v. State, 63 Misc. 
466, 468. 

19. Ark.—^Perkins v. State, 34 S.W. 

2d 746, 182 Ark. 1167. 

20i U.S.—^Ash Sheep Co. v. U. S., 
Mont, 40 S.Ct 241, 243, 252 U.S. 
159, 64 L.Ed. 507, affirming 250 
P. 592, 162 C.C.A. 608, 250 P. 
591, 162 C.C.A. 607, affirming, D.C., 
229 P. 479—^Decatur First National 
Bank v. St. Louis Home Savings 
Bank, IlL, 21 WalL 294, 301, 22 L. 
Ed. 560. 
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«jiorses, eattle, hogs, sheep, or other live 
stoet ,”22 “horses, mules, or cattle,”^^ “large cat- 
tie^«24 «nine head of cattle,”^® “one or more head 
of neat eattle,”26 «one pair of working cattle,”^? 
“or any other specie of cattle,”^^ “ordinary cat- 
tle/^29 ‘^range cattle,”^^ “stealing eattle,”^^ “steer 
eattle,”^^ “three head of cattle/^^^ and “two head of 
neat cattle.”^^ 

As an Adjective 

Used adjectively “eattle” occurs in various phras¬ 
es, . 

• C^^ttle gate. In English law, a cnstomary propor- 
tionate right of pasture enjbyed in eommon with 
others; a right to pasture cattle in the land of an- 
other.25 In a particular application ealled “beast 
gate/' see Beast 10 C.J.S, p 220 note 76. 

Cattle range, A large seetion of country consist- 
ing generally of many square miles which is usually 

uninclosed and has no definite or fixed boundaries 

» 

on which cattle are permitted to run at large during 
the entire year.^® It is a distinctive term,37 Ap¬ 
plied to a range usually and customarily used for 
cattle, to distinguish it from “sheep range,” and 
“cattle and sheep range.”38 

Cattle riistling. A well understood term and usu¬ 
ally understood to apply to the .stealing of bovino 
cattle, it being a matter of eommon knowledge that 
bovine cattle are more generally allowed to run at 
large on a range, without herders, than are other 


animals, and therefore more easily stolen and driven 
away than other animals.^ ^ 

Cattle stealing, The term has been defined by 
statute to mean the theft of any horned animal, and 
ali animhls having the hoof eloven, except hogs, 
and held to include the theft of a goat.^0 

Other phrases: “Cattle and sheep range,“cat¬ 
tle beast,” see Beast 10 C.J.S. p 220 note 82, “cattle 
guard,” see the C.J.S. title Kailroads § 1, also 11 
C.J. p 34 note 28, and “cattle pass,” see the C.J.S. 
title Railroads § 1, also 11 C.J. p 34 note 29. 

CATJCASIAN. A term used in the classification of 
races. The eommon classification is that of Blumen- 
baeh, who makes five divisions/ the first of whioh 
is the Caiicasian, or white i-ace, to which belong the 
greater part of the European nations and those of 
Western Asia .^2 , * 

CAUOION*. In Spanish law generally, seeurity for 
the performance of an obligation. In the criminal 
law it signifies a penalty which consists in requir- 
ing the offender to exeeute au undertaking similar 
to a bond to keep the peace.'^^ 

CAUCUS. A eonvention of voters who belieye in, 
or adhere to, the principies of their party.^^ As 
related to selection 'of delegates to a nominating 
coqvention see the C.J.S. title Elections § 98, also’ 
20 C.J. p 106 note 62; and to nominations for loeal 
ofdces see the C.J.S. title Elections § 104, also 20 
C.J. p 108 note 8. 


21. U.S.—U. S. V. Schmoll, C.CN.T., 
154 P. 734, 735—U. S. v. Winter, 
N.Y., 134 F. 841, 842, 67 C.C.A. 437. 

22. Or.—Hali v. Marshall, 27 P.2d 
193, 194, 145 Or. 221. 

2a U.S.—Ash Sheep Co. v. U. S., 
Mont., 40 S.Ct. 241, 242,' 252 U.S. 
159, 64 Ii.Ed. 507, affirming 250 
P. 592, 162 C.C.A. 608, 250 P. 591, 
162 C.C.A. 607, affirming, D.C., 229 
P. 479—^U. S. V. Ash Sheep Co., 
Mont. 254 P. 59, 165 C.C.A. 469. 

24. Philippine.—^U. S. v. Lopez, 25 
Philippine 589, 594. 

25. Nev.—State v. District Court of 

Pifth Judicial Dist. in and for 
Nye County, 174 P. 1023, 1025, 42 
Nev. 218. I 

2G. Wash.—State v, Swager, 188 .P? 
504, 506, 110 Wash. 431. 

27. Me:—^Bowzey v. Newbegin, 48 
Me. 410. 

28. La.—^State v. Eaglin, 86 So. 658, 
659, 148 La. 75—State v. Hunley, 
72 So. 376, 377, 139 La. 846. 

28. ■ Tex.—Clarendon Land, Invest- 
meht- & Agency Co. v. McClelland, 
Civ.App.. 31 S.W. 1088, 1089. ‘ 


30. Ariz.—^Wightman v. King, 250 P. 
772, 773, 31 Ariz. 89. 

31. Neb.—Gragg v.. State, 201 NrW. 
338, 340, 112 Neb. 732. 

32. Tex.—Elliott v. Long, 14 S.W. 
145, 146, 77 Tex.-467. 

33. Cal.—People v. Littlefield, 5 Ual. 
355, 356L 

34. ' Ark.—Perkins v. State, 34 S.W*. 

2d 746, 182 Ark. 1167. : - 

Mo,—State v. Dewitt, 53 S.W, 429, 
430, 152 Mo. 84. 

35. Black L. B. - • 

38. Mont.—State v. Cunnihgham, 90 
P. 755, 756, 35 Mont 547. 

S.D.—Holcomb v. "Keliher,' 59 
227, 5 S.D. 438, 441. ^ ‘ 

37. . Or.—^Big Butte. Horse and Cat¬ 
tle Association y. Anderson, 289 P. 
503, 507. 

38. Idaho.—State v. -BUtterfield, 165 
P. 218, 219, 30 Idaho 415—State v. 
Omaechevviaria, 152 P. 280, 282, 
27 Idaho 797. 

39. ' Cal.—Oaleppi v. O.' Swanston & 

Son; 290 P. 116,119', VO? CaLApp. 
30. - ' 


40*. Ga.—Sherrod v. State, 167 S.E. 
761* 762, 46 Ga.App. 344. 

41. Idaho.—State v. Butterfield, 165 
P. 218, 219, 30 Idaho 415. 

42. Miss.—^Rice v. Gong Lum, 104 
So. 105, 109,, 139 Miss; 760. 

11 C.J. p. 35 note 31 [a]. ' ; ■ 

Other/races distingnished 
“The Mongolian, or yellow race, 
occupying Tartary.' China, Japan, 
etc.; the Ethiopian, or negro (black) 
race, ocbupying all Africa, except the 
North; the American,' or red race, 
con^ning the Indlans of North and 
South America;: and th^Malay, or 
brown race, occupying the islands of 
t^ Indian Archipelagp,” 

Uf.S.—^In re “Ah Yup, C.C.Cal., 1 P. 

Cas.No.l04, 5 Sawy. 155. 

Miss,—'Rice v. Gong Lum, 104 So. 

105, 109, 139 Miss. 760. 

Wash.—In re Takuji Tamashita, 70 
P. 482, 483, 30 Wash. 234. 

43. ' Escriche Diccionario. 

11 C.J. p 35 notes 34-36. 

44. Pa.—^Ih re 'Gibbons; 5 ’Pa.Dist. 

‘ 194, 196. 
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CAUSA. 


CAUDA T£EE^. Law Latin, literally, the tail or 
end of the land, or a land^s end; the bottom or ex¬ 
treme part of a ridge or furrow in arable land; 
the bottom or lower end of a field; just as "caput 
terr»’^—a "headland^^^was at the upper end.45 

CAULOEIS. Highroads or ways pitehed with flint 
or other stones.*^® 

CAULKER. See Calker or Caulker 12 C j.S. p 8S3 
notes 81, 82. 

CAUPO. Latin, a petty tradesman, a huckster.^^ 
In the civil law, an innkeeper.^8 

CAURSINES. Italian merchants who came into 
England in the reign of Henry III, where they es- 
tablished themselves as money lenders, but were 
soou expelled for their usury and extortion.49 


Latin 

A eause, reason, oceasion, motive, or induce- 
ment;5*^ also a condition, a considerat ion, motive 
for performing a juristie act.^^ In the civil law 
and in old English law, the word signified a source, 
ground, or mode of acquiring property, and hence 
a title; one^s title to property also a cause, or 
a suit or action pending.^^ In old European law, 
any movable thing or article of property,^^ 

In the ablative case, where it carries the foree 
of a preposition, it means by virtue of, on account 
of; also with referenee to, in contemplation of.^^ 

Causa causans, Literally "the cause eausing,” 
that is, the cause produeing another cause the 
cause which sets in operation every agencv that 
contributes to the effect or destruetion;^'^ the effi¬ 
cient causethe .immediate eause, or the last 
link in the chain of causation;^^ compared with, or 
I distinguished from, the "causa sine qua non,”®*^ 


45. Adams Gloss. 

46. Black L. D. 

47. Adams Gloss. 

48. Black L. D., citingr Dig. 4, 9, 4, 6. 

49. Black L. D., citing Cowell. 

Sa Black Ii. D. 

Causa causae—the cause, of a 
cause.—^Adams Gloss. 

Causa causata—^the state or condi¬ 
tion caused, that Is, the consequen- 
tial damage or 'immediate cause.— 
Adams Gloss. 

Causa causati—^the cause of the 
thing caused.—^Adams Gloss. 

Causa cognitai—a known cause; a 
cause understood, recognized. — 
Adams Gloss. 

Causa efficiens—^the efficient or 
produeing cause.—^Adams Gloss, 
Causa patet—^the reason is open, 
obvious, plain, ciear, or manifest; 
a common expression in old writers. 
—^Black L». U., citing Perkins Pl. c 1 
§§ 11, 14, 97. 

Causa patet ex praemissis—^the 
reason is plain from the premises.— 
Adams Gloss., citing Perk. c 3 § 226. 

Causa perpetua—^a perpetual or 
permanent cause.—^Adams Gloss., cit¬ 
ing Mackeldey Civ.L. § 315. 

Causa pia—^a pious or charitable 
cause.—^Adams Gloss., citing Mackel¬ 
dey Giv.Ii. § 157. 

Causa quod ex fato contingit—^by 
or from a cause which comes to 
pass, or befalls one through or by| 
bad fortune, ill fate, or calamity.— 
Adams Gloss., citing Ulpianus Dig. 
iv p 9 fr 3 § 1. 

Causa scient» patet—^the reason of 
the khowledge is ciear, evident.— 
Adams Gloss. i 

Causa sonticar—a * dangerous, seri-j 


ous. cause, arising from a morbus 
sonticus.—^Adams Gloss. 

Causae errore probatio—a proving, 
or the proof of a case or cause of 
error.—^Adams Gloss. 

51. Black L. D. 

Causa turpis—a base (immoral or 
illegal) cause or consideration.— 
Black L. D. 

52. Black L. D. 

Causa possessionis — the source, 
cause, ground, reason, object of pos- 
session,—^Adams Gloss. 

53. Black L. D. 

Causa cadere—^to fail in his cause, 
that is, to lose the thing sued for. 
—^Adams Gloss. 

Causa cognita—^upon the cause be- 
ing examined, investigated judicial- 
ly.—^Adams Gloss. 

Causa matrimonialis—a matrimo¬ 
nia! cause.—^Black L. D. 

Causa paucorum calculorum — a 
cause of small importance;' a dis- 
pute about a small sum.—Adams 
Gloss. 

Causa testamentaria—testamen- 
tary cause.—^Black L. D. 

Causa 'utrinque perorata—in the 
cause or suit closed on both sides. 
—^Adams Gloss. 

Causae collectio—a recapitulation, 
summary of a, or the, cause; a 
summing up of things relating to aj 
cause.—^Adams Gloss. > 

Causae conjectio—the putting to- 
gether, summarizing of the contro- 
verted question, or subject matter of 
a controversy; hence, the drift, 
draft, or outlines of a law case.— 
Adams Gloss. 

Causis et litibus ‘ praepositus—of 
causes 'and suits' preferred or placed 
before.—Adams Gloss. 


54. Black L. D. 

55. Black L, D. 

Causa adulterii—on account of 
adultery; by reason of adultery.— 
Adams Gloss.' ^ 

Causa hospitandi—for the purpose 
of being entertained as a guest,— 
Adams Gloss. 

Gausa impubertatis or minoris 
ffitatis—on account of impuberty or 
minor age.—^Adams Gloss. 

Causa prjecontractus—on account 
of precontract.—Adams Gloss. 

Causa qua supra—for the reason 
as above.—Adams Gloss., citing Ba- 
con 3Max. in Reg. p 9. 

Causa venditionis—on account of 
a selling, sale; by reason of a vend- 
ing or vendition.—Adams Gloss. 

Causse jactitationis matrimonii— 
by reason of a boast of marriage. 
—^Adams Gloss, 

56. Adams Gloss. 

57. U.S.—a^kna Fire Ins. Co., of 
Hartford, Conn. v. Boon, Conn.,.95 
U.S. 117, 127, 132, 24 L.Ed. 395. 

58. U.S.—^Hayes v. Michigan Cent. 
R. Co„ Ill., 4 S.Ct. 369, 111 U.S. 
228, 241, 28 L.Ed. 410. 

—■ Cavanaugh v. Centerville 
Black Coal Co., 109 N.W. 303, 131 
lowa 700, 705, 7 L.R.A.,N.S., 907. 
11 C.J. p 35 note 53 ta]. 

59. Black U. D. 

11 C.J. p 35 note 55. 

eo, U.S.—Hayes v.' Michigan Cent, 
R. Co.,'ill., 4 S,Ct. 369. 111 U.S. 
228, 241, 28 L.Ed. 410. 
lowa.—Van Camp v. City of Keokuk. 
107“N.'W’. 933, 935, 130 lowa 716. 

N.Y._^Dulfer v. Brooklyn Heights R. 

Co.; 101 N.Y.S. 207, 20S. 115 App. 
Div. 670, 671—Trapp v. McClellan, 



CAVSA-<}AUSAL 


Causa data ei non secuta, Consideration given 
and not followed, that is, no event took place—^no 
benefit resulted from tbe consideration given.^^ 

Camsa jactitationis mOfritagii (or matrimonii). A 
suit of jactitation of marriage.^^ 

Causa mortis. In contemplation of approaehing 
death. The term eommonly occurs in the phrase 
^‘donatio causa mortis/^ or ^^causa mortis donatio,” 
which means a gift made by a person in sickness, 
who, apprehending his dissolution near, delivers, 
or causes to be delivered, to another the possession 
of any personal goods, to keep as his own in case 
of the donor^s decease.®^ 

The subjeet of gifts ^‘causa mortis” is diseussed 
in the C.J.S. title Gifts § 72 et seq, also 28 C.J. p 
684 note 60 et seq. 

Causa proxima. The immediate, nearest, or latest 
cause, the efdeient cause or the one that necessarily 
sets the other causes in operation.^^ 

Causa rei. In the civil law, things accessory or 
appurtenant; the accessions, appurtenanees, or 
fruits of a thing, comprehending ali that the claim- 
ant of a principal thing can demand from a defend¬ 
ant in addition thereto, and espeeially what he 
would have had, if the thing had not been with- 
held from him.®® 

Causa remota. A remote or mediate cause; a 
cause operating indirectly by the intervention of 
other causes.6® 

Causa sine qua non. A cause ^yithout which 
(that is, if it had not existed), the injury would not 
have taken place.®^ 


14 C.J.S. 

Justa Causa. In the civil law, a just cause; a 
lawful ground,®^ 

Spanish 

In Spanish law, the means of acquiring title, as 
by sale, succession, etc. Also a suit or action; and, 
as in English law, it may be applied to either crim- 
inal or civil proceedings, although for the latter the 
more common term is "pleito.”^^ 

CAUSA AUT AUGUlflUNTO AUT PROBATIONE 
CONSTAT.70 

CAUSA CADIMUS AUT LOCO, AUT SUMMA, 
AUT TEMPORE, AUT QUALITATE.71 

CAUSA CAUSiB EST CAUSA CAUSATL72 

CAUSA ECCLESIJE PUBLICIS ,ffiQUIPARA. 
TUR; ET SUMMA EST RATIO QU^ PRO 
RELIGIONE FACITJ3 

OAUSA3 DOTIS, VITJ5B, LIBERTATIS, PISCI 
SUNT INTER FAVORABILIA IN LBGE.74 

CAUS^ QUiE NON SUNT DE MATRIMONIO 
VEL TESTAMENTIS SPECTANT AD CURI- 
AM NOSTBAM,75 

CAUSA ET ORIGO EST MATERIA NEGOTHje 

CAUSAL. Of, pertaining to or constituting a 
cause; containing or involving a cause, indicating 
or expressing a cause, causative,*^7 having an entire- 
ty distinet meaning from ^^casual,” see Casual ante 
p 28 note 17. 

Phrases: ^^Causal conneetion,”78 ^^eausal insan- 


74 N.T.S. 130, 133, 68 App.Div. 362, 
367. 

61. Adams Gloss, 

62. Adams Gloss. 

Se^ also C.J.S. title Marriage § 70, 
and 38 C.J. p 1361 note 92-p 1362 
note 5. 

63. Black Ir. D. 

‘‘Inter vivos*' distingruished 
Mich.—Keller v. McConville, 141 N. 

W. 652, 175 Mich. 479. 493. 

11 C.J. p 36 note 64 [a]. 

€4. U.S.—iBtna Fire Ins. Co. of 
Hartford, Conn. v. Boon, Conn., 95 
U.S. 117, 130, 24 L.Ed. 395. 

65. Black L. D. 

66. Black L. D. 

67. U.S.—Hayes v. Michigan Cent. 
K. Co., 111., 4 S.Ct. 369, 111 U.S. 
228, 241, 28 L.Ed. 410. 

Mont.—Fisher v. Butte Electric Ry. 

Co.. 235 P. 330, 332, 72 Mont. 594. 
N.Y.—^Dulfer v. Brooklyn Heights R. 
Co., 101 N.Y.S. 207, 208, 115 App. 
Div. 670. 


68. N.T,—Bregman v. Kress, 81 N. 
T.S. 1072, 83 App. 1, 2, quoting 
Kinney L. D. 

69. Escriche Diccionario. 

11 C.J. p 35 notes 44-53. 

70; A maxim meaning "A ’ cause 
consists either in argument or dem- 
onstration.”—^Adams Gloss. 

71. A maxim meanipg **We fail in 
(lose) our cause either on account 
of place, or subject-matter, or time, 
or quality.’*—^Adams Gloss., citing 
Justinian Inst. iv 6 § 34. 

72. A maxim meaning “The cause 
of a cause is the cause of the thing 
caused.”—^Black L. D. See Marble 
V. City of Worcester, 4 Gray., Mass., 
395, 398. 

73. A maxim meaning “The cause 
of the church is equal to public 
cause; and paramount is the reason 
which makes for religion.“—^Black L. 
D., citing Coke Litt. p 341. 

74. A maxim meaning “Causes of 
dower, lif e, liberty, revenue, are 

40 


among the things favored in law.”— 
Black L.D., citing Coke Litt. p 341. 

75. A maxim meaning “The causes 
which are not concerning marriage 
or testaments are tried, examined or 
judged by our court.”—Adams Gloss. 

76. A maxim meaning “The cause 
and origin is the substance of the 
thing.*’—^Black L.D. 

77. Tex.—^Texas & N. O. R. Co. v. 
Owens, Civ.App., 54 S.W.2d 848, 
853, quoting New Standard D. 

78. Ala.—Alabama Power Co. v. 
Bass, 119 So. 625, 628, 218 Ala. 
586, 63 A.L.R. 1. 

“Cansal relation” compared 
Ind.—^Lasear, Inc., v. Anderson, 192 
N.E. 762, 765, 99 Ind.App. 428. 
“Proximate cause” dlstlugoished 
“Where the act is one of omis^ 
sion, causation is established when 
the doing of the act would have 
prevented the resuit, though the 
omission of duty might not be the 
proximate cause. On the other hand, 



CAUSAL-CAUSE 


14 C. J. S. 

and ^^eausal relation.^^SO 

CAUSA LATET, VIS EST NOTISSIMA.S1 j 

CAUSA MATRIMONII PROLOCUTI. Literally, i 
“By reason of a marriage before treated of.” A 
writ of entry that formerly lay where a woman had 
given lands to a man in fee simple, rnth the intent 
that he should marry her, and he refused to do so 
within a reasonable time, after having been re- 
quired by the woman.S2 

CAUSAM NOBIS SIONIPICES or CAUSAM NO¬ 
BIS SIG-NIFICES QUARE. Law Latin, literally 
^Tou signify to us the reason [why].” A writ 
which formerly lay, commanding a mayor of a city 
or town to show canse why he delayed the per- 
formance of certain duties.^^ 

CAUSAM POSSESSIONIS NEMINEM SIBI MU¬ 
TARE POSSE.84 

CAUSANTE. In Spanish law, grantor; and gen- 
erally one from whom a right is derived.^5 

CAUSA PROXIMA NON REMOTA SPEOTA- 
TUR.86 

CAUSARE. In the civil and old English law, to be 
engaged in a suit, to litigate, or to conduet a 
eause.^'^ 


CAUSA SPIRITUALIS COMMITTI POTEST 
PRINCIPIO LAICO.SS 

CAUSATION. It has been said that where the aet 
is the failare to perform or the omission of a legal 
duty, causation is established when the doing of 
the act would have prevented the result.s^ 

CAUSATOR. In old European law, one who man- 
ages or litigates another^s cause.^^ 

CAUSA VAGA ET INCERTA NON EST CAUSA 
RATIONABILIS.91 

CAUSE. 

In General 

It has been said that whiie ^'cause^^ may have 
rarious meanings and shades of meanings,®- it is a 
Word in common use and of generally known mean¬ 
ings implying a consequenee,^^ and, in its ordinary 
sense of the word, has reference to the physical, aS 
distinguished from the legal, cause.®^ 

As a Nonn 

Philosophically speaking, the sum of all the ante- 
cedents of any event constitutes its eause; but or- 
dinarily each separate antecedent of an event is 
considered as a cause for sueh event, provided, how- 
ever, that the event eould not have happened ex- 
eept for such antecedent and so the word has 


if the resuit would have happened 
just as it did, regardless of the 
omission of duty, the failure to per¬ 
form the duty is not a factor, and 
causal connection would not appear." 
—^Alabama Power Co. v. Bass, 119 
So. 625, 628, 218 Ala. 586, 63 A.L. 
E. 1, 

79. N.H.—Bean v. Philadelphia Fire 
& Marine Ins. Co., 190 A. 131, 133. 

80. Ind.—Lasear, Inc., v. Anderson, 
192 N.E. 762. 765, 99 Ind.App. 428. 

81. A maxim meaning “The cause 
lies hid, the power is most evident” 
—^Adams Gloss. 

82. Burrill L.l>. 

83. Adams Gloss. I 

84. A maxim meaning ‘'No man can 
change the cause or ground of pos- 
session for himself, i. e., for his 
own advantage."—^Adams Gloss., cit- 
ing Julianus Dig. xli 5 fr 2 S 1. 

85. Escriche Diccionario. 

86. A mkxim meaning “The immedi¬ 
ate and not the remote cause is to 
be considered.”—Pennsylvania R. Co. 
V. Kerr, 62 Pa. 353, 364, 1 Am.R. 431. 

Applied in 

U.S.—.Etna Fire Ins. Co. of Hart¬ 
ford, Conn. V. Boon, Conn., 95 U. 
S. 117, 130, 24 L.Ed. 395. 


Ala.—First Nat. Bank v. Equitable 
Life Assur. Soc. of U. S.. 144 So. 
451, 455, 225 Ala. 586. 

11 C.J. p 36 note 66 [a]. 

Otherwise rendered 

Following the usual phrasing of 
the proximate cause doctrine, it has 
been said that the true meaning of 
the maxim is as follows: “An effi¬ 
cient, adequate cause being found, 
must be considered the true cause, 
unless some other cause, not inci- 
dental to it, but independent of it, 
is shown to have intervened between 
it and the resuit.”—Mead v. Chick-j 
asha Gas & Electric Co., 278 P. 286, i 
291, 137 Okl. 74—11 G.J. p 36 note 66 
[b], 

Sticcession and not time Controls ' 

It has been said that “the maxim 
is not to be controlled by time or 
distance, but by the succession of 
events.”—^Kellogg v. Chicago and 
Northwestern Ry. Co., 26 Wis. 223, 
239, 7 Am.R. 69. 

87. Black L.D. 

88. A maxim meaning “A spiritual 
cause may be committed to a lay 
prince.”—^Adams Gloss. 

89. N.T.—Harper v. Remington 

Arms Co., 280 N.Y.S. 862, 866, 156 
Misc. 53, citing Beale, The Proxi- 

4.1 


mate Consequences of an Act, and 
33 Harvard L.Rev. 633, 637. 

90. Black L.D., citing Spelman. 

91. A maxim meaning “A vague and 
uncertain cause is not a reasonable 
cause.”—Black L.B. 

92. Kan.—^Atchison, T. & S. P. R. 
Co. V. Bales, 16 Kan, 252, 256. 

93. TJ.S.—TJ. S. V. Kenofskey, La., 
37 S.Ct. 438, 439, 243 U.S. 440, 61 
L.Ed. 836. 

Conn.—^Kelsey v. Rebuzzini, 89 A. 170, 
172, 87 Conn. 556. 52 L.R.A..N.S., 
103—Monroe v. Hartford St. R. 
Co., 56 A. 498, 501, 76 Conn. 201. 
Me.—State v. Verrill, 112 A. 673, 674, 
120 Me. 41. 

N.M.—Pettes v. Jones, 66 P.2d 967, 
972, 47 N.M. 167. 

N.C.—Miller v. Marriner, 121 S.E. 

770, 773, 187 N.C. 449. 

Okl.—^In re Benson, 62 P.2d 962, 965, 
178 Okl. 299. 

94. Me.—State v. Verrill, 112 A. 673, 
674, 120 Me. 41. 

95. Kan.—^Atchison. T. &, S. F. H. 
Co. V. Bales, 16 Kan. 252, 256. 

Mo.—Griffin v. Anderson Motor Serv¬ 
ice Co,. 59 S.W.2d 805, 808, 227 
Mo.App. 855, quoting Corpus Juris. 
Mont.—Burns v. Eminger, 276 P, 437, 
442, 84 Mont. 397. 
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seu defined specifically as a state of facts from 
hich a certain eondition, commonly called a re- 
ilt or ef^eet, arises, that eondition whieh deter- 
dnes the final resnlt or whose share in the matter 
1 the more conspicuous and is the more immedi- 
bely preceding and proximate to the event; that 
n Tvhich a thing under given eireumstances fol- 
)ws, or that which produces or e:ffects a resuit, or 
rom which anything proeeeds, and without 'whieh 
; would not exist.9^ ^^Cause^^ has also been defined 
s that which supplies a motive, decides action, 
r eonstitutes the reason for anything done,^'^ 
ence in pleading, reason, motive, or matter of ex- 
use or justification;^^ and in the eivil and Seoteh 
iw, the consideration of a eontract, that is, the in- 
ueement to it, or motive of the eontraeting party 
or entering into it;^^ and it is used also in the 
ivil law in the sense of ^^res,” a thing.^ In partic- 
lar connections, ^^cause” has been held equivalent 
0 ^^just cause,”2 and has been compared with, or 
istinguished from, “ageney,”^ '^cause of aetion,” 
ee Actions 1 C.J.S. p 952 notes 70, 71, “eondition, 
matter,” see Actions § 1 e (1) note 72 “medium,” 
deeasion,” “opportunity,” and “situation.”^ 

For “cause” used as referring to ground of dis- 
lissal or removal pf pfficers see the CJ«S ^ tities 
^rporatjp mJ 738^; also 14 a C.J. p 76 notes 60-66, 
‘ ustices o f the]SS.be § 9, also 35 C.J. p 463 note 6; 
► 464 note 17 [a]/IVJainieipaLCorporations § 507, 
Iso 43 C,J, p 656 note 96-p 657 note 6j OfScer s 
60, also 46 C.J. p 986 notes 98, 99 and § 62, 46 
h J. p 992 notes 84-86/ Sehools, and School Districts 

202, also 56 C.J. p 400 note 71-p 404 note 43; 
nd for the removal of servants see the C.J.S. title 
Jaster and Servant § 44, also 39 C.J. p 89 notes 69- 
6 . 

6. Ala.—^Thompson v. Louis ville, 
etc., R. Co.. 8 So. 406, 407, 91 Ala.- 
496, 11 L.R.A. 146. 

Io. —GriiBn v. Anderson Motor Serv¬ 
ice Co., 59 S.W.2d 805, 808, 227 
Mo.App. 855, Quotinff Corpus Juris, 
lont,—^Burns v. Eminger, 276 P. 437, 

442, 84 Mont 397. 

T.Y.—^Trapp v. McClellan, 74 N.Y.S. 

130, 133, 68 App.Div. 362. 

>r.—State v. Dougherty, 4 Or. 200, 

203. 

l.C.—State V. Craig, 159 S.E. 559, 

560, 161 S.C. 232. 

i.D.—Pletcher v. South Dakota Cent. 

Ry. Co., 155 N.W. 3, 5. 36 S.D. 401. 

V.Va.—State v. Baller, 26 W.Va, 90, 

94, 53 Am.R. 66. 

1 C.J. p'36 note 74, p 37 notes 75-83. 

7, Mo.—G-riffin v. Anderson Motor 
Service Co., 69 S.W.2d 805. 808, 

227 Mo.App. 855, quoting Corpus 
Juris. 

% Black Li.D. 
e. Black L.B. 


In its judicial sense of an action, case, <or pro- 
ceeding in or before, a court or tribunal, “cause” 
is defined generally in the title Actions § 1 c, and al¬ 
so in various partieular C.J.S. tities, such as Banks 
and Banking § 426, Contempt § 66, also 13 C.J. p 
60 note 25, Courts §§ 502-521, also 15 C.J. p 1145 
note 63-p 1152 note 58, Depositions § 98, also 18 
C.J. p 749 note 15, and Landlord and Tenant § 761, 
also 36 C.J. p 648 note 92. 

Cause de remover plea, Law French, cause to 
remove a plea.® 

Causes celebres, A work containing reports of 
the decisions of interest and importance in French 
courts in the seventeenth and eighteenth centuries; 
also a single trial or deeision is often called a 
“cause celebre,” when it is remarkable on aecount 
of the parties involved or the unusual, interesting, 
or sensational character of the facts.*^ 

Commercial causes. Within an order of court 
for prompt trial the term means causes arising out 
of the ordinary transaetions of merchants and trad- 
ers.* 

Concurrent causes. In the sense of oecupying ex- 
actly the same space of time, the phrase has been 
defined as meaning coincident or contemporaneous 
causes, and, in the sense of operating to produce 
a resuit, as meaning causes acting eonjointly, and 
connectedly cooperating to pi^oduce the resuit.® If 
two distinet causes are operating at the same time 
to produce a given resuit, which might be produced 
hy either, they are concurrent causes; they run to- 
gether, as the word signifies, to the same end. If, 
however, two distinet causes are successive and un- 
xelated in their operation they cannot be concur- 

Tex.—^Houston R. Cb. v. Maxwell, 
128 S.W. 160, 163, 61 Tex.Civ.App. 
80, 85. 

Wash.—Redford v. Spokane St. Ry. 

Co., 46 P. 650. 651, 15.Wash. 419. 
W.Va.-^tate v. Baller, 26 W.Va. 90, 
94, 53 Ain.R. 66. 

50 C.J. p 838 note 75 (h). 

As relating to inanimate things 
“The activities of inanimate things 
are usually mere conditions and not 
causes.”—^Anderson v. Byrd, Neb., 
275 N.W, 825, 826. 

5. Me.—Cleveland v. Bangor, 32 A. 
892, 896, 87 ;Me. 259, 47 Ain.S.R. 
326. 

’6. Adams Gloss. 

7. Black L.D. 

8. Stroud - Jud.D. 

9. Ky.—Stacy v. Williams, 69‘S.W. 
2d 697,‘ 705, 253 Ky. 353. 

N.Y.—Fleming v. Buswell, 57 N.Y.S. 
230, 232, 39 App.Div. 196. 


As consideration 

“The civillans use the term ‘cause,* 
in relation to ohligations, in the 
same sense as the word ‘considera¬ 
tion’ is used in the jurisprudence 
of England and the United States. 
It means the motive, the inducement 
to the agreement—‘id quod inducet 
ad contrahendum.***—^Mouton v. No- 
ble, 1 La.Ann. 192, 194. 

1. Black L.D. 

2. N.J.—^Brokaw v. Burk, 9S A. 11, 
12, 89 N.J.Law 132. 

3. Me.—Cleveland v. Bangor, 32 A. 
892, 896, 87 Me. 259, 47 Am.S.R. 
326. 

See also “agency” in the sense of 
instrumentality by which a thing 
is done 2 C.J.S. p 1024 note 14. 

^ Me.—Cleveland v. BangOr, 32 A. 
892, 896, 87 Me. 259, 47 Am.S.R. 
326. 

N.Y.—Trapp v. McClellan, 74 N.Y.S. 
130, 133, 68 App.Div. 362. 
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ring; one of them must be tbe proximate, and the 
otber tbe remote, eause.^® “Concurrent eause” has 
been distinguished from “contributory cause,’' “ef¬ 
ficient cause,’^^i “intervening means or instru- 
ment ,”^2 “proximate eause.”i3 

As used in the law of negligence, see the C.J.S. 
title Negligence § 110, also 45 CJ. p 925 note 18-p 
926 note 25. 

Efficient cause, The “working eause,” or that 
eause whieh produces effeets or results.^^ The term 
has been held synonymous ^ith “first eause,” “ini- 
tial eause,” and “proximate cause” eompared 
with “procuring cause”^® and “proximate cause.”^*^ 

First cause. The eause acting first and immedi- 
ately producing the injury, or setting other eauses 
in motion, all eonstitnting a natural and continu- 
ous chain of events each having a close eausal con- 
nection with its immediate predeeessor.^S 

Immediate cause. It has been said that the term 
is not capable of perfect or general definition.^^ 
While it is a term frequently used to express the 
same meaning as “proximate cause,” or as a syno- 
nym thereof,20 it has also been distinguished there- 
from,2i and its use as meaning “proximate eause” 
criticized as without diserimination,^^ and mani- 
festly wrong when implying time or distance.^3 jt 
has been said that the nearest or immediate cause 
of an efifeet may be merely an instrument of the 

10. Ariz.—Salt River Valley Water 
Users’ Ass'n v. Cornum, 63 P.2d 
639, 644. 

Ky.—Stacy v. Williams, 69 S.W.2d 
697, 705, 253 Ky. 353. 

Pa.—Herr v. Lebanon, 24 A. 207, 208, 

149 Pa. 222, 34 Am.S.R. 603, 16 L. 

R.A. 106. 

11. Ky.—Stacy v. Williams, 69 S.W. 

2d 697, 705, 253:Ky. 353. 

12. Pa.—Behling v. Southwest Penn- 
sylvania Pipe Lines, 28 A. 777, 778, 

160 Pa. 359, 40 Am.S.R. 724. 

13. Ky.—Stacy v. Williams, 69 S.W. 

2d 697, 705, 253 Ky. 353. 

14. Ariz.—Crandall v.. Consolidated 
* Telephone & Electric Co., 127 P. 

994, 996, 13 Ariz. 322. 

Tll.—Pullman Palace Car Co. v. 

Laack, 32 N.E. 285, 291, 143 111. 

242, 18 L.R.A. 215. 

15. Wis.—Winchel v. Goodyear, 105 
N.W. 824, 827, 126 Wis. 271. 

16. Wash.—Bagley v. Foley, 144 P. 

25, 26, 82 Wash. 222. 

17. IlL—McRae v. Hili, 126 111.App. 

349, 353. 

18. Wis.—Winchel v. Goodyear, 105 
N.W. 824, 827, 126 Wis. 271. 

10. Ikogical and lagal meaning dis¬ 
tinet 

«Even if it had an ascertainable 


dominant or efficient cause.^^ 

Intervening cause. It has been said that “inter- 
vening eause” is a phrase probably not capable of 
definition in terms whieh will be applicable to all 
cases, and that events of causative influence may 
intervene hotween the initial aet and the final re¬ 
suit, without displaeing the initial act from the po- 
sition of proximate cause, if the intermediate 
events tliemselves were natural sequenees of the ini¬ 
tial act-,25 that the “intervening cause” tc 

whieh the law has referenee is one whieh moves 
from some source independent of the plaintifi and 
defendant,-® and implies responsibility for the re* 
sult.27 In this sense, “intervening eause” .has beer 
defined as meaning an independent cause whieh in- 
terrupts the natural sequence of events, prevents 
the ordinary and probable resuit of the original 
aet or omission, and produces a different resuli 
whieh could not have been reasonably anticipated 
an independent cause whicb intervenes between tht 
original wrongful act or omission and the injur^^ 
turns aside the natural sequence of events, and pro¬ 
duces a resuit whieh would not otherwise have fol 
lowed, and whieh could not have been reasonabh 
anticipated 9 the aet of an independent’ agencj 
whieh destroys the eausal conneetion between the 
original act and the injury, the independent act be- 
ing the immediate eause.^® Referred to as “effi¬ 
cient intervening cause,” it has. been defined as 

by the primary cause, but originatec 
independently and acted effectively 
that the primary cause ceases to b( 
regarded as the proximate cause,"— 
Lawrence v. Heidbreder Co., 93 S.W 
897, 900, 119 Mo.App, 316. 

As related to the earlier act 

“An act may furnish the occa 
sion for another act, and such secon< 
act may be the cause of an injurj 
without the first act in any manne 
being a contributing cause of suc 
injury; such second act may be th 
resuit of some intervening cause i 
no manner .flowing from the origine 
act, but whieh cause is given an op 
portunity to operate through the oc 
casion fumished by such origine 
act."—^Pletcher v. South Dakot 
Cent Ry. Co., 155 N.W. 3, 5, 36 i 
D. 401. 

27. lowa.—Fishburn v. Burlingto 
& N. W. Ry. Co., 103 N.W. 4S1, 48i 
12*7 lowa 482. 

28. TJ.S.—Winona v. Botzet, Minn 
169 F. 321, 329, 94 C.C.A. 563, 2 
L.R.A.,N.S., 204. 

29. Kan.—Hart-man v. Atehison, *: 
& S. F. Ry. Co., 146 P. 335, 83 
94 Kan. 184, L.R.A.19151:) 563. 

N.J.—^Davenport v. McClella; 
96 A. 921, 88 N.J.Law 653. 


logical meaning, whieh is more than 
doubtful, it would not follow that 
the legal meaning is the same."— 
Rodgers v, Missouri Pac, R. Co., 88 
P. 885, 75 Kan. 222, 223, 121 Am.S.R. 

416, 10 L.R,A.,N.S., 658, 12 Ann.Cas. 

441. 

20. Ga.—Godwin v. Atlantic Coast 
Line R. Co., 48 S.E. 139, 141, 120 
Ga. 747. 

50 C.jr. p 841 note 91 [a]. 

21. Ga.—Dunbar v. Davis, 122 S.E. 

895, 32 Ga.App. 192, 193. 

50 C.J. p 841 note 91 [bj. 

22. Nev.—^Longabaugh v. Virginia 
City and Truckee R. Co., 9 Nev. 

271, 294. 

23. Wis.—^Deisenrieter v. Kraus- 
Merkel Malting Co., 72 N.W. 735, 

737, 97 Wis. 279. 

24. U.S.—^Richmond Coal Co. v. 
Commercial Union Assur. Co., Ltd., 
C.aCal., 159 P. 985, 987. 

25. Mo,—Waggoner v. Bernie Bank, 

281 S.W. 130, 131, 220 Mo.App. 165. 

26. lowa.—Fishburn v. Burlington &, 

N. W. Ry. Co., 103 N.W. 481, 485, 

127 lowa 482. 

Aotiug iiLdepe 2 ideiitly and effectively 
“It is when a new cause inter-]30 
vened whieh was not set in motion 
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aning a ne^w* and independent force whicli breaks 
> cansal eonnection between tbe original ^^rong 
i tbe injury;^^ a new proximate eause wbich 
‘aks tbe eonnection witb tbe original eause and 
5 omes itself solely responsible for tbe resuit in 
3stion; an independent force, entirely supersed- 
; tbe original action and rendering its effect in 
5 causation remote.^^ As applied specifically to 
estions of liability for negligent acts, see tbe C. 
5. title Negligence § 111, also 45 C.J. p 930 note 
-p 931 note 54. 

Joint eause [or causes"] of action. A term wbicb 
sludes causes of action against wrongdoers as well 
eauses of aetion against joint parties to a eon- 
ict.^^ 

luridical eause. A eause tbat, by tbe usual course 
events, would resuit, in tbe partieular injury, un¬ 
is independent disturbing moral ageneies inter¬ 
ne, and tbe term bas been used sometimes as tbe 
uivalent of ^'proximate cause.”34 

lust eause. Legal eause or lawful eause law- 
l ground.3® In a partieular eonnection, it bas 
en beld tbat ^'just eause” implies tbe existence of 
Bts justifying tbe action taken, sometbing more 
an mere wisb.37 "Just eause” bas been beld syn- 


onymous witb, or equivalent to, ^^ample eause,”3 8 
"just and sufidcient eause,”33 ^^legal eause,”^0 and 
‘^reasonable eausebas been compared witb, or 

distinguisbed from, ^^actual cause,”^2 ^^excuse,”43 

and “probable cause.”^^ 

Probable eause. ^Trobable eause” bas been de- 
dned as meaning a eause wbieb is probable ^ 
belief founded on reasonable grounds;^® a reason- 
able ground of presumption tbat a cbarge is or may 
be well founded.'*'^ It bas been said tbat tbe term 
is difficult to define,^^ but tbat it signifies about tbe 
same in law as in eommon parlance;^3 tbat it does 
not import absolute certainty but only implies tbe 
existence of reasonable grounds for belief.50 
^Trobable eause” bas been beld synonymous witb, 
or equivalent to, ‘^proximate eause,^^reasonable 
eause,^^reasonable or probable eause ;”53 has 
been likened to ^'sufficient eause ;”54 bas been botb 
compared witb, and distinguisbed from, "actual and 
positive eause,”55 '^beyond a reasonable doubt,”58 
"good reason to believe,”57 "legal cause,”58 "mal- 
ice,”59 and "reasonable cause,”50 "Probable eause,” 
as affieeting or determining legal action or legal 
rigbts, is treated, inter alia, in sucb tities as Ar- 
rest, Attaebment, Bail, Criminal Law, False Impris- 
onment. Habeas Corpus, Internal Eevenue, Libel 


, Neb.—^Anderson v. Byrd, 275 N. 
W. 825, 828. 

, N.C.--Harton v. Forest City Tei. 
2o., 54 S.B. 299, 301, 141 N.C. 456. 

Ala.—Williamson v. Howell, 17 
AJa. 830, 831. 

Inder of causes of action in gen- 
iTal see C.J.S. title Actions $ 61. 

Ala.—^Montgomery v. Wright, 72 
A.la. 411, 422, 47 Am.R. 422, citing 
Wliarton Negl. §§ 303, 324. 

, Or.—State v. Langford, 176 P. 
197, 202, 90 Or. 251. 

La.—State v. Donzi, 63 So. 405, 
i06, 133 La. 925—State v. Baker, 
56 So. 703, 704, 112 La. 801. 

Cal.—Good V. San Diego, 90 P. 
i4, 46, 5 Cal.App. 265. 

Pa.—^Arthur v. Philadelphia, 117 
A 269, 270, 273 Pa. 419. 

Or.—State v. Langford, 176 P. 
L97. 202, 90 Or. 251. 

Ky.—Sehon v. Whitt, 92 S.W. 
580, 281, 28 Ky.L. 1222. 

N.Y.—^Bregman Kress, 81 N. 
r.S. 1072, 1073, 83 App.Div. 1. 

C.J. p 433 note 72 [d]. 

W.Va.—^Davis v. Chesapeake & 
X Ry. Co., 56 S.B. 400. 401, 61 
PV.Va. 246, 9 L.RA.,N.S., 993. 

S.C.—State V. Craig, 159 S.B. 
>59, 560, 161 S.a 232. 


44. ‘^Probable eause” both compared 
and distlzLgoished 

Ky.—Sehon v. Whitt, 92 S.W. 280, 
281, 28 Ky.L. 1222. 

W.Va.—^Davis v. Chesapeake & O. R. 
Co., 56 S.E. 400, 401, 61 W.Va 246, 
9 L.R.A.,N.S,. 993—Claibome v. 

Chesapeake & O. R. Co., 33 S.B. 
262, 265, 46 W.Va 363. 

45. Mont.—State v. Gardner, 240 P. 
984, 985, 74 Mont. 377. 

46. Mo.—Freymark v. McKinney 

Bread Co., 55 Mo.App. 435, 437. 

111.—^People V. Union EI. R. Co., 
110 N.E. 1, 7, 269 111. 212, quoting 
Webster Int.D. 

48» Mo.—^Boeger v. Langenberg, 11 
S.W. 223, 224, 97 Mo. 390, 396, 10 
Am.S.R. 322. 

Tex.—^Dwyer v. Testard, 65 Tex. 432, 
434. 

50 C.J. p 421 note 75. 

49. Tex.—^Dwyer v. Testard, supra. 

50. Pa.—Commonwealth v. Hunsin- 
ger, 89 PaSuper. 238, 241. 

51. lowa—^Watson v. Dilts, 89 N.W. 
1068, 1069, 116 lowa 249, 93 Am. 
S.R. 239, 57 L.R.A. 559. 

50 C.J. p 841 note 88 Cb]. 

52. U.S.—Stacey v. Emery, Tenn., 
97 U.S. 642, 646, 24 L.Ed. 1035— 
Schnorenberg v. U. S., C.C.AWis., 
23 F.2d 38, 40. 

S.C.—^McCall V. Alexander, 65 S.B. 
1021, 1022, 84 S.C. 187. 

44 


50 C.J. p 421 note 81—52 C.J. p 
1185 note 64 [a]. 

53L N.C.—^Motsinger v. Sink, 84 S. 
E. 847, 849, 168 N.C. 548. 

54. Cal.—^People v. Coombs, 98 P. 
686, 687, 9 Cal.App. 262. 

55. Wis.—State v. Davie, 22 N.W. 
411, 412, 62 Wis. 305. 

56. Idaho.—State v. Arregui, 254 P. 
788, 794, 44 Idaho 43, 52 A.L.R. 
463. 

50 C.J. p 421 note 85. 

<Beyoud a reasonable doubt’ must 
include ‘probable eause.' But ‘prob¬ 
able eause’ does not include or meas- 
ure up to satisfaction ‘beyond a rea¬ 
sonable doubt.’ They are widely 
different. ‘Beyond a reasonable 
doubt’ may be likened to the sum- 
mit of a high mountain, and ‘prob- 
able eause’ to a halfway station on 
the mountain side. Few may reach 
the summit, but many may reach 
the halfway station.”—U. S. v. Mc- 
Guire, D.C.N.Y., 300 P. 98, 102. 

57. Mich.—^Meddaugh v. Williams, 
12 N.W. 34, 35, 48 Mich. 172. 

58. Ky.—Sehon v. Whitt, 92 S.W. 
280, 281, 28 Ky.L. 1222. 

See also C.J.S. title Malicious Prose- 
cution § 26, also 38 C.J. p. 404 note 
73 [b]. 

59. Cal.—Griswold v. Briswold, 77 
P. 672, 673, 143 Cal. 617. 

60. Ala.—Sanders v. Davis, 44 So. 
979, 983, 133 Ala. 375. 
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and Sland^r, Malicious Prosecution, Process, and 
Searches and Seiznres. 

Proximate cause. The name of a legal doctrine 
of eausation.®! Literally “proximate cause” means 
the cause nearest to the effect produeed,®^ ^nd this 
is said to be its meaning: in ordinary language;^^ 
but in legal terminology the term is not confined to 
its literal meaning,®^ to its significance in the 
understanding of the layman,65 and it has been 
broadly referred to as the canse to 'which the ef- 
fect is attributed by the rational judgment of man- 
kind.®® “Proximate cause” has been defined as 
a cause, not necessarily the last, in a connected suc- 
eession of events leading to a resuit that cause 
which naturally led to and which might have been 
expected to produce the resuit;®^ that which im- 
mediately precedes and produces the effect, as dis- 
tinguished from the remote, mediate, or predispos- 
ing cause that whicli, in a natural and contin- 
uous sequenee, unbroken by any new cause, pro¬ 
duces an event, and without which that event 
would not have oecurred;*^® that which stands next 
in causation to the effeet—^not necessarily in time 


or spaee, but in causal relation;'*^ the dominant 
cause, not the one which is incidental to that cause, 
its mere instrument, aithough the latter may be 
nearest in place and time;‘2 the efScient cause 
the nearest, the immediate, the direct cause the 
one that necessarily sets the other cause or causes 
in operation;"5 the primary cause, even though it 
may act through successive instrumentsthe 
real, actual, efficient, or responsible cause.'^'^ 

More strictly defined, an act is the proximate 
cause of an event when, in the natural order of 
things and under the particular eircumstances sur- 
rounding it, such an act would necessarily produce 
the event but the practical construetion placed 
upon the term by many of the courts is a cause 
from which a man of ordinary experience and sa- 
gacity could foresee that the resuit might probably 
ensueJ^ 

It has been said that, aithough established in 
use,S0 it is an unsatisfactory phrase,^^ difficult to 
define,^2 that no general or authoritative definition 
has been evolved, as a matter of law, but that the 
definition in each instance is to be determined by 


01. Mass.—^Marble v. Worcester, 4 
Gray 395, 397. 

Mo.—^Lawrence v. Heidbreder Ice 
Co„ 93 S.W. 897, 899, 119 Mo.App. 
316. 

02 , Cal.—^Hyer v. South California 
Auto. Club Inter-Ins. Exch., 246 P. 
1055, 1056, 77 Cal.App. 343. 

50 C.J. p 837 note 72. 

63. Tex.—Texas & P. Ry. Co. v. 
Bigham, 38 S.W. 162, 163, 90 Tex 
223. 

64. Cal.—^Hyer v. South Califomia 
Auto. Club Inter-Ins. Exch,, 246 P. 
1055, 1056, 77 Cal.App. 343, 

50 C.J. p 837 note 72. 

65. Tex.—Chica^o, R. I. & G. R. Co. 
V. Coffee, Civ.App., 126 S.W. 638, 
640. 

66. U.S.—^Richmond Coal Co. v. 
Commercial Union Assur. Co., Ltd., 
C.C.Cal., 159 P. 985, 987. 

67. Tex.—Texas & P. Ry. Co. v. 
Bigham, 38 S.W. 162, 163, 90 Tex 
223. 

68. Ky.—^Louisville Home Tei. Co. v. 
Gasper, 93 S.W. 1057, 1059. 123 Ky. 
128, 29 Ky.L. 578, 9 L.R.A.,N.S., 
548. 

50 C.J. p 840 note 85. 

69. Colo.—Blythe v. Denver, & R, 
G. R. Co., 25 P. 702, 703, 15 Colo. 
333, 22 Am.S.R. 403, 11 L.R.A. 615. 

50 C.J. p 842 note 96. 

va Mo.—^Dickson v. Omaha, etc., R. 
Co., 27 S.W. 476, 478, 124 Mo. 140, 
46 Am.S.R. 429, 25 L.R,A. 320. 

50 C.J. p 838 note 75. 


71. 111.—Pullman Palace Car Co. v. 
Laack, 32 N.E. 285, 291, 143 111. 
242, 18 L.R.A. 215. 

50 C.J. p 839 note 82. 

72. U.S.—^^tna Ins. Co. v. Boon, 
Conn., 95 U.S. 117, 133, 24 L.Ed. 
395. 

50 C.J. p 839 notes 80, 81, p 842 notes 

4, 5, 6. 

73. Colo.—^Blythe v. Denver & R. 
G. R. Co., 25 P. 702, 703, 15 Colo. 
333, 22 Am.S.R. 403, 11 L.R.A. 615. 

N.T.—Port Washington Nat. Bank & 
Trust Co. V. Hartford Pire Ins. 
Co„ 300 N.T.S. 874, 875, 253 App. 
Div. 760. 

50 C.J. p 839 note 76. 

74. Colo.—^Blythe v. Denver & R. 
G. R. Co„ supra. 

50 C.J. p 841 notes 90-92. 

75. U.S.— Mina, Ins. Co. v. Boon. 
Conn,, 95 U.S. H7, 130, 24 L.Ed. 
395. 

N.Y.—^Port Washington Nat. Bank & 
Trust Co. V. Hartford Pire Ins, 
Co., 300 N.Y.S. 874, 875, 253 App. 
Div. 760. 

50 C.J. p 839 note^ 78, 79, p 840 notes 
83, 84, p 842 note 98. 

70. lowa.—^Pishburn v. Burlington, 
etc., R. Co., 103 N.W. 481, 487, 127 
lowa 483. 

S.C.—Mayrant v. Columbia, 57 S.E. 
857, 858, 77 S.a 281. 10 L.R.A.,N. 

5. 1094. 

50 C.J. p 842 note 9. 

77. riL—^Kinioch Long Distance Tei. 
Co. V. Alton Gas & Bleotric Co., 
210 IlLApp. 540, 545. 
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Ind.—Cincinnati, H. & D. R. Co. v. 
Aerea, 82 N.E. 1009, 1011, 42 Ind. 
App. 127. 

N.C.—Inge V. Seaboard Air Line R. 
Co., 135 S.E. 522, 525, 192 N.C. 522 
—^West Constr. Co. v. Atlantic 
Coast Line R. Co., 113 S.E. 672, 
673, 184 N.C. 179. 

50 C.J. p 842 notes 1-3. 

Other and similar definitions, see 
50 C.J. p 838 note 75, p 839 notes 
76-82, p 840 notes 83-87, p 841 notes 
88-95, p 842 notes 96-9. 

78. Ind.—^Enochs v. Pittsburgh, C. 
C. & St. L. R. Co., 44 N.E. 658, 
659, 145 Ind. 635. 

50 C.J. p 840 notes 86, 87. 

79. 111.—^Missouri Malleable Iron Co. 
V. Dillon, 69 N.E. 12, 17, 206 111. 
145—^Armour v. Golkowska, 66 N. 
E. 1037, 1038, 202 111. 144—Wright 
V. Illinois Central R. Co., 119 111. 
App. 132, 135. 

Utah.—Larson v. Calder*s Park Co., 
180 P. 599, 604, 54 Utah 325, 4 A 
L.R. 731. 

50 C.J. p 841 notes 88, 89. 

80. Va,—^Etheridge v. Norfolk 

Southern R. Co., 129 S.E. 680, 683, 
143 Va. 789. 

81. Va.—Etheridge v. Norfolk 

Southern R. Co., supra. 

82. Miss.—Pietri v. Louisville & N. 
R. Co., 119 So. 164, 165, 152 Miss. 
185. 

50 C.J. p 836 note 68, p 839 note 82 
Cd] (3) (4) (5). 
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the peculiar facts ar eireumstances of the case;^^ 
also that the difficulty lies in applying the defini- 
tion, as announeed, to the facts in the particnlar 
case;S4 and so the phrase has been variously and 
freqnently applied to different classes of cases in 
different senses, the definiti ons varying and depend- 
ing on the sense in which the term is nsed.^^ 

It has been held that the term implies an nn- 
broken causal eonnection,^® or something more than 
a mere succession of events or a snccession of eans- 
es and efieets,^^ and may imply the existence of two 
or more possible caiises;^^ that it refers to the per- 
son prodncing the resnlt as distinguished from the 
moving influence itself,S9 and to a situation whieh, 
with referenee to particnlar circumstan-ces, mnst be 


looked at as a practical nnit, rather than as calling 
for inquiry into a pnrely logical priorityj^O but 
that it does not necessarily refer to time or dis- 
tance,^^ although, under particnlar eireumstances, 
proximity of time or space may be involved as hav- 
ing an evidential bearing upon it 5^2 ^or, as gener- 
ally held, does the phrase involve the idea of ne- 
cessity of resuit from the act ,^2 although the con- 
trary seems also to have been held.^^ 

^^Proximate cause” has been held equivalent to, 
or interehangeable or synonymous with, "directly 
contributed to,”95 ^^efficient proeuring eause,”96 
“initial cause,”^*^ "means whieh ^thereby eaused,^ ”98 
and "sole proximate cause;”99 also compared and 
sometimes distinguished from "direct cause,”^ "in- 


83. Mich.—Stoll v. Laubengayer, 

140 N.W. 532» 534, 174 Mich. 701. 

50 C.J. p 836 note 68, p 837 note 71. 

84. Okl,—Wichlta Falis & N. W. 
Ry. Co. V. Cover, 164 P. 660, 662, 
65 Okl. 110. 

Tex.—Shippers* Compress & *Ware-^ 
house Co. V. Davidson, 80 S.W. 
1032, 1034, 35 Tex.Civ.App. 558. 

85. Colo.—Carlock v. Denver & R. 
G. R. Co., 133 P. 1103, 1104, 55 
Colo. 146. 

Mass.—McDonald v. Snelling, 14 Al- 
len 290, 294, 92 Am.D. 768. 

N.Y.—Saugerties Bank v, Delaware 
& Hudson Co., 141 N.E. 904, 905, 
236 N.Y. 425. 

50 C.J. p 837 note 70. 

88- N.J.—^Kelson v. Public Service 
R, Co., 110 A. 919, 920, 94 N.J. 
Law 527. 

]go other separating act 

"Tt must be an efficient act of 
causation separated from its effect 
by no other act of causation.'*— 
Smith V. Connecticut, R. & Lighting 
Co., 67 A. 888, 889, 80 Conn. 268, 17 
L.R.A.,N.S., 707—50 C-J. p 838 note 
75. 

^^SecinexLce is not broken by reason 
of contributory or concurring 
causes."—Schell v. German Flats, 
104 M.Y.S. 116,-120. 54 Misc. 445. 

^^Test of prozimate canse is 
•whether the facts constitute a con- 
tinuous succession of events so link- 
ed together tha* they becpme a nat- 
ural whole, or whether the chain of 
events is so broken that they be- 
come independent, and the final re¬ 
suit cannot be said to be the nat- 
ural and probable consequence of 
the primary cause.’"—Stemmler v. 
Pittsburgh, 135 A* 100, 101, 287 Pa. 
365, 49 A.L.R. 1227. 

87. Ark.—Chicago, R. 1. & P. Ry. 
Co. V. Miles, 124 S.W. 1043, 92 
Ark. 573. 

Kan.—^Atehison, T. & S. P. R. Co. v. 
Stanford, 12 Kan. 354, 377, 15 Am. j 
R. 362. I 


sa Mo.-^Mabe v. Gille Mfg. Co., 271 
S.W. 1023, 1028, 219 Mo.App. 234. 

More than one 

(1) “There may be more than one 
proximate cause of an event."—Rob- 
ertson v. Holden, Tex.Civ.App., 297 S. 
W. 327, 332. 

(2) “It is not aecessary that the 
proximate cause . . . be the sole 
cause." 

Mont.—McCloskey v. Butte, 253 P. 

267, 269, 78 Mont. ISO. 

Tex.—Missouri, K. & T. R. Co. v. 
Cardwell, Civ.App., 187 S.W. 1073, 
<1076. 

(3) “Where several causes concur 
to produce certain results, either 
cause may be termed a ‘proximate 
cause,* if it is an efficient cause of 
the resuit in question.”—Godfrey v. 
Payne, Mo.App., 251 S.W. 133, 135— 
50 C.J. p 843 note 15. 

(4) “If two causes operate at the 
same time to produce a resuit whieh 
might be produced by either, they 
are concurrent causes, and in such 
case each is a proximate cause, but 
if the two are successive and unre- 
lated in their operation, one of them 
must be proximate and the other re¬ 
mote.” 

N.Y.—^Roedecker v. Metropolitan St. 
R. Co., 84 N.Y.S. 300, 303, 87 App.- 
Div. 227. 

Pa,—^Herr v. Lebanon, 24 A. 207, 208, 
149 Pa, 222, 34 Am.S.R. 603, 16 L. 
R.A. 106. 

Mnst 'be a concurring canse 

“It must be a concurring cause, 
such as might reasonably have been 
contemplated as involving the resuit 
under the attending eireumstances.” 
Ky.—^Nelson Oreek Coal Co. v. Brans- 
ford, 225 S.W. 1070, 1071, 189 Ky. 
741. 

Tex.—Bleich v.. Emmett, Civ.App., 
295 S.W. 223, 225. 

89. Cal.—Merrill v. Dos Angeles 
Gas & Electric Co., 111 P. 534, 536, 
IS-S Cal. 499, 139 Am.S.R. 134, 31 
L.R.A,.N.S., 559. 
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Or.—Cheffings v. Hines, 206 P. 726, 
729, 104 Or. 81. 

90. U.S.—Union Pacific R. Co. v. 
Hadley, Neb., 38 S.Ct. 318, 319, 246 
U.S. 330, 62 L.Ed. 751. 

91. Ark.—Chicago, R. I. & P. Ry. 
Co. V. Miles, 124 S.W. 1043, 92 
Ark. 673. 

Kan.—^Atehison, T. & S. P. R. Co. v. 
Stanford, 12 Kan. 354, 377, 15 Am. 

R. 362. 

Ky.—Georgetown Tei. Co. v. McCul- 
lough, 80 S.W. 782, 783, 118 Ky. 
182, 26 Ky.L. 72, 11 Am.S.R. 294. 
50 C.J. p 838 note 75 [c] (1), p 839 
note 82. 

92. Mo.—^Dickson v. Omaha & St. 
Ii. R. Co., 27 S.W. 476, 478, 124 
Mo. 140, 46 Am.S.R. 429, 25 L.R.A. 
320. 

50 C.J. p 838 note 75 [c] (2). 

“Only when caxises are independ- 
ent is the nearest in time looked to.” 
—^Mulier V. Globe & Rutgers Pire 
Ins. Co., N.Y., 246 P. 759, 762, 159 C. 
C.A. 61. 

93. Mo.—^Waggoner v. Bernie Bank, 
281 S.W. 130, 131, 220 Mo.App. 165 
—Lawrence v. Heidbreder Co., 93 

S. W. 897, 900, 119 Mo.App. 316. 

94. N.Y.—Laidlaw v. Sage, 52 N.E. 
679, 688, 158 N.Y. 73, 44 L.R.A. 216. 

95. Mo.—^Evans v. Klusmeyer, 256 
S.W. 1036, 1038,- 301 Mo. 352. 

96. Tex.—Munger v. Hancock, Civ. 
App., 271 S.W. 228, 231. 

97. Wis.—Winchel v. Goodyear, 105 
N.W. 824', 827, 126 Wis. 271. 

98. Ky.—^Petter Co. v. Coggeshall, 
271 S.W. 1074, 1075, 208 Ky. 721. 

99. Tex.—^E1 Paso Electric Co. v. 
Sawyer, Civ.App., 291 S.W. 667, 
673. 

1. Ga.—Godwin v. Atlantic Coast 
Line R. Co., 48 S.E. 139, 141, 120 
Ga. 747. 

Or.—Cheffings v. Hines, 2^6 P. 726, 
729, 104 Or. 81. 

Wis.—^Wills v. Ashland Light, Power 
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termediate caiise /^2 canse «major cause,”'^ 

and “sole canse;”® and distinguished from, and 
held to be the antitbesis of, “remote cause.”® As 
used in the law of negligence generally, see the 
C.J.S. title Negligence § 103, also 45 C.J. p 897 note 
2-p 901 note 26, and as appHed to the law of dam- 
ages see the 'C.J.S. title Bamages § 19, also 17 C.J. 
p 734 note 26-p 741 note 76. 

Remote cause. While it has been found imprac- 
ticable to prescribe by abstraet definition, appliea- 
ble to all possible states of facts, what is a remote 
eanse,'^ it has been defined, under particular states 
of facts, as a cause operating mediately throngh 
other eauses to produce an efEeet,^ a canse the con- 
nection between whieh and the effeet is nncertain, 
vague, or indeterminate, 9 a cause whieh does not 
contain in itself the element of necessity between 
it and its effect,^® a cause whieh is inconclusive in 
•reasoning, because from it no eertain conclusion can 
be legitimately drawn, or that cause whieh some 
indefinite or independent force merely took advan- 
tage of to aecomplish something not the probable 
or natural effect thereof,ii an improbable cause, ^2 
that whieh may have happened, and yet no injury 
have occurred notwithstanding no injury could have 
occurred if it had not happened qj. that whieh 
would not, aecording to the experience of mankind, 
lead to the event whieh happened.^^ 


Unforeseen cause, A cause whieh is not fore- 
known or whieh could not have been foreseen as 
likely to arise or occur.^^ 

Other phrases: “Aecidcntal cause,” see Acci- 
dental 1 C.J.S. p 451 note 35, “aceidental or una- 
voidable cause,” see 1 C.J.S. p 456 note 50, “actual 
and positive cause,“accident, mistake, or any 
unforeseen cause,“accident, mistake, or unfore¬ 
seen cause,” see Accident 1 C.J.S. p 445 note 58, 
“accident or unforeseen cause,” see Accident 1 C.J. 
S. p 445 note 68, “actual eause,”iS “adequate cause,” 
see C.J.S. title Homicide § 46, also 29 C.J. p 1130 
note 49 (a), “ample cause,”^^ “any cause,” “any 
cause not within the power of the railroad eompany 
to prevent,” “any cause originating after the de- 
livery of the policy,” “any cause or proceeding,” see 
Any 3 C.J.S. p 1403 notes 84-S7, “any cause or pro¬ 
ceeding whatever,” see Any 3 C.J.S. p 1414 note 

88, “any cause reasonably beyond its control,” “any 
cause relied on,” see Any 3 C.J.S. p 1403 notes SS, 

89, “any cause whatever or whatsoever,” see Any 
3 C.J.S. p 1414 note 89, “any other cause,” “any 
other cause af^ecting the validity,” “any other cause 
beyond the control of,” “any other cause of indebt- 
edness whatever,” “any other cause whatever,” see 
Any 3 C.J.S. p 1416 notes 47-51. “any valid cause,” 
see Any 3 C.J.S. p 1411 note 57, “at any time and 
for any cause whatsoever,” see Any 3 C.J.S. p 1421 


& St. Ry. Co., 84 N.W. 998, 1000, | 
108 Wis. 255. 

50 C.J. p 841 note 92 [b]. 

2i. S.C.—Snipes v. Atlantic Coast 
Line R. Co., 56 S.E. 959, 960, 76 S. 
C. 207. 

3. Tex.—^Missourl, K. & T. Ry. Co. 
of Texas v. Ryon, 177 S.W. 525, 
527. 

4i Va.—Etheridge v. Norfolk South¬ 
ern R. Co., 129 S.E. 680, 683, 143 
Va. 789. 

5. Colo.—Colorado Springs & Inter- 
urban Ry. Co. v. Allen, 135 P. 790, 
792, 55 Colo. 391. 

6. Colo.—Blythe v. Denver & R. G. 
R. Co., 25 P. 702, 703, 15 Colo. 333, 
22 Am.S.R. 403, 11 L.R.A 615. 

Tex.—^Port Worth & D. C. Ry. Co. v. 
Amason, Com.App., 27-6 S.W. 162, 
166. 

50 C.J. p 841 note 95 [a]. 

7. Me.—Cleveland v. Bangor, 32 A. 
892, 895, 87 Me. 259, 47 Am.S.R. 
326. 

8. Ala.—^Newsome v. Louisville & 
N. R. Co., 102 So. 61, ’64, 20 Ala. 
App. 349, auoting Standard D. 

9. N.Y.—Seifter v. Brooklyn Heights 
R. .CO., 62 N.E. 349, 169 N.Y. 254, 
259—Laidlaw v. Sage, 52 N.E. 679, 
688, 158 N.Y. 73, 44 L.R.A. 216. 

54 C.J. p 109 no.tes 4, 6. 


10. N.Y.—^^IcGovern v. Degnon-Mc- 
Lean Contracting Co., 105 N.Y.S. 

408, 410, 120 App.Div. 524. 

«Althougli the ezisteuce of the re. 
mote cause is necessary for the ex- 
istence of its effect (for unless there 
has been a remote cause there can be 
no effect), stili the existence of the 
remote cause does not imply the ex¬ 
istence of the effect. The remote 
cause being given, the effect may or 
may not follow.”—Salsedo v. Palmer, 
C.C.A.N.Y., 278 F. 92, 96. 

Distiuguishing characteristie 
*Tt is this idea of necessity—the 
necessary connection between the 
cause and its effect—that is the 
prime distinction between proximate 
and remote cause.”—McGovern v. 
Degnon-McLean Contracting Co., 105 
N.Y.S. 408, 410, 120 App.Div. 624. 

11. U.S.—Goodlander Mill Co. v. 
Standard Oil Co., IU., 63 F. 400, 
405, 11 C.C.A, 253, 27 L.R.A. 583. 

m.—^Mallen v. Waldowski, 67 N.E. 

409, 410, 203 111. 87. 

54 C.J. p 109 note 9. 

12. 111.—^Armour v. Golkowska, 66 
N.E. 1037, 1038, 202 111. 144, 148. 

lowa.—Cavanaugh v. Centerville 
j Block Coal Co., 109 N.W. 303, 131 
I lowa 700, 707, 7 L.R.A.,N.S., 907. 
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50 C.J. p 841 note 95 Ca3-^54 C.J. p 
109 note 7 [a]. 

13. N.C.—^Troy v. Cape Fear & Y. V. 
R. Co., 6 S.E. 77, 81, 99 N.C. 298, 
6 Am.S.R. 521. 

54 C.J. p 109 note 10. 

14. Ky.—Dunn v. Central State Hos- 
pital, 248 S.W. 216, 218, 197 Ky. 
807. 

15. Colo.—^New Albany Hotel Co. v. 
Dingman, 181 P. 126, 128, 66 Colo. 
306. 

Conn.—^MeCaffrey v. Groton & S. St. 
Ry. Co., 84 A. 284, 286, 85 Conn. 
584. 

Me.—Wardweirs Case, 116 A. 447, 
448, 121 Me. 216. 

65 C.J. p 1234 note 95. 

le. Wis.—State v. Baltes, 198 N.W. 
282, 284, 183 Wis. 545—State v. 
Davie, 22 N.W. 411, 412, 62 Wis. 
305. 

17. R.I.—Dillon v. 0‘Neal, 58 A. 455, 
26 R.I. 87. 

18. W.Va.—^Davie v. Chesapeake & 
Ohio Ry. Co., 56 S.E. 400, 401, 61 
W.Va. 246. 

19. Pa.—^Arthur v. Philadelphia, 117 
A. 269, 270, 273 Pa. 419—Thomas 
V. Connell, 107 A. 691, 692, 264 Pa. 
242. 
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note 38, "be the cause of,”20 «by any eause,” see By 
12 C.J.S. p 869 note 80, reason of an accident 
or other cause,” see Accident 1 C.J.S. p 446 note 
78, ^^cause and nature of the aceusation,” see the 
C.J.S. title Indictments and Informations § 90, also 
31 C.J. p 650 note 65 b, “cause depending,”^^ “cause 
for removal,”22 «cause in admiralty,”23 «cause in- 
dependent of ali other causes,”^^ “cause of action,” 
see Actions § 8 a (1), “cause of action acerued,”^^ 
“cause of action arising under the laws of the Unit¬ 
ed States,”26 «^cause of action arose’ in this state,” 
see Arise 6 C.J.S. p 339 note 2, “cause of action in- 
volving,”^'^ “cause of action on contract,”28 «cause 
of action to ii^hich decedent would have been a par- 
ty,”-9 “cause of action to which the United States 
is a party,”30 «cause of an act,”^! “cause of com- 


plain.t,”32 «cause of . . . imprisonment,”^^ «cause 
of injury,”34 «cause of such eontest,”^^ «cause of 
suit,“cause of the injury,”^*^ “cause or mat- 
ter,”3^ “cause or matter in which he has been at- 
torney or counsel,”39 “cause or proceeding,”40 
“cause remaining untried,”^^ “cause shown,”42 
“cause to believe,” see Bankruptcy § 215 a (2) (b), 
“cause to believe a trader insolvent,”^^ “civil 
cause,“colorable cause,”^^ «contingent or acci- 
dental cause,” see Accidental 1 C.J.S. p 456 note 
57, “eontributing cause,”^® “contributing proximate 
cause,“contributory cause,”^^ “direct and prox¬ 
imate cause,9 “direct eause,”^® “efficient and 
proximate cause,”®! «efficient procuring cause,”®^ 
“except for just cause,”® ^ “final disposition of the 


20. Ind.—Cleveland, C., C. & St. L. 
Ry. Co. V. Quinn, 101 N.E. 406, 409, 
54 Ind.App. 11. 

«Occasion” (rerl>) syaonymous 
Ind.—Cleveland, C., C. & St. L. Ry. 
Co. V. Quinn, supra. 

21. TJ.S.—tr. S. V. Reese, C.C.Cal., 
27 P.Cas.No.16,138, 4 Sawy. 629, 
634. 

22. N.D.—Clark v. Wild Rose Spe- 
cial School Dist, No. 90, 182 N.W. 
307, 308, 47 N.D. 297. 

IX C.J. p 40 note 22. 

23. U.S.—^The Linseed King, N.Y., 
52 S.Ct. 450, 453, 285 U.S. 502, 76 
L.Ed. 903. 

As including: proceeding to impose 
liability fpr a maritime tort see 
Admiralty § 59. 

2^ Me.—^Bouchard v. Prudential 
Ins. Co. of America, 194 A. 405, 
408. 

25. “Claim accxned” distinffoished 
N.y.—^Edlux Const. Corporation v. 
State, 300 N.T.S. 509, 611, 252 App. 
Div. 373. 

28. U.S.—^Mathers & Mathers v. 
Urschel, C.C.A.Okl., 74 F.2d 591, 
593. 

See also Arise 6 C.J.S. p 33$ notes 
78, 79. 

27. Okl.—^Barnes v, C. B. Cozart 
Grain Co., 158 P. 441, 442, 59 Okl. 
157. 

^‘Amount In controversy” equivalent 
see Amount 3 C.J.S. p 1057 note 4. 

28. N.T.—^Perlman v. Perlman, 247 
N.T.S. 453, 454, 139 Misc. 396. 

Tex.—^N. Estrada, Inc., v. Terry, Civ. 
App., 293 S.W. 286, 288. 

29. N.T.—^In re Herle’s Estate, Sur., 
300 N.T.S. 103, 115, 165 Misc. 46. 

30. U.S.—Shirer v. Davis, C.C.A.S, 
C., 295 P. 317. 

31. S.D.—^Pletcher v. South Bakota 
Cent. Ry, Co., 155 N.W. 3, 5, 36 S,; 

. D, 401, ' j 


«OeeasiozL for au act” distingrnished 
S.D.—Pletcher v. South Dakota Cent. 
Ry. Co., supra. 

32. Ohio.—State v. State Bd. of 
Dental Examiners, 14 Ohio S. & C. 
P. 245, 248. 

33. N.T.—Spear v. Wardell, 1 N.Y. 
144, 155. 

34. Conn.—Christian v. City of Wa- 
terbury, 193 A. 602, 604, 123 Conn. 
152. 

Me.—^Bouchard v. Prudential Ins. Co. 

of America, 194 A. 405, 408. 
“Occasioa” compared 
‘'The cause of an injury is that 
which actually produces it, while the 
occasion is that which provides an 
opportunity for the causal agencies 
to act.” 

111.—Illinois Cent. R. Co. v. Oswald, 
170 N.E. 247, 249, 338 IH. 270— 
Weinberg v. Richardson, App., 10 
N.E.2d 893. 

Neb.—^Anderson v. Byrd, 275 N.W. 
825, 826. 

See C.J.S. title Negligence § 111, also 
45 C.J. p 931 note 55-p 932 note 56. 

35. Or.—^Whitney v. Blackburn, 21 
P. 874, 876, 17 Or. 564, II Am.S.R. 
857. 

36. Or.—State v. Vincent, .62 P.2d 
203, 206, 152 Or. 206. 

37. Me.—State v. Verrill, 112 A. 673. 
674, 120 Me. 41. 

11 C.J. p 40 note 24. 

38. N.Y.—^Keeffe v. Syracuse Third 
National Bank, 69 N.E. 593, 594, 
177 N.Y. 305. 

39. N.Y.—^Davis v. Seaward, 146 N. 
Y.S. 981. 985, 85 Misc. 210. 

40. Okl.—State v. Martin, 256 P. 
681, 683, 125 Okl. 51. 

41. Pa.—Prestou v, Englert, 5 Binn. 
390, 391. 

42. N.Y,—^People v. Karlovsky, 263 
N.y.S. 293, 295, 147 Misc. 56. 

43. R,I.—Goldsworthy v. Roger 
Williams Nat. Bank, 10 A, 632, 
633, 15 R.L 586. 
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44. Philippine.—U. S. y. Gutierrez, 
12 Philippine 529, 532. 

45. Ala.—^Broom v. Douglass, 57 So. 
860, 864, 175 Ala. 268, 44 L.R.A, 
N.S., 164, Ann.Cas.l914C 1155. 

46. S.D.—Pletcher v. South Dakota 
Cent. Ry. Co., 155 N.W. 3, 5, 36 
S.D. 401. 

47. Defined as *‘a cause which, in a 
contlnuous sequence unbroken by 
any other new independent cause. 
contributes to produce an event or 
injury, and but for which same 
would not have occurred."—Great 
West Mill & Elevator Co. v. Hess, 
Tex.Civ.App.. 281 S.W. 234, 238. 

48. Ky.—^Stacy v. Williams, 69 S.W. 
2d 697, 705, 253 Ky. 353. 

49. «Xmmedlate and proximate 
eause” compared 

Mo.—Herke v. St. Louis & N. R. Co., 
125 S.W. 822, 823, 141 Mo.App. 613. 
«Nearest canse” distinguislied 

“When it is said that the cause to 
be sought is the direct and proxi¬ 
mate cause, it is not meant that the 
cause or agency which is nearest in 
time or place to the resuit is neces- 
sarily to be chosen.”—Gordon v, 
Bedard, Mass., 164 N.E. 374, 376— 
Lynn Gas & Electric Co. v. Meriden 
P. Ins. Co.. 33 N.E. 690, 691, 158 
Mass. 670, 35 Am.S.R. 540, 20 L.R.A. 
297. 

50. Ga.—Godwln v. Atlantic Coast 
Line R. Co., 48 S.E. 139, 141, 120 
Ga. 747. ' 

Mo.—^Meysenburg v. Schlieper, 48 
Mo. 426. 434. 

Or.—Cheffings v. Hines, 206 P. 726, 
729, 104 Or. 81. 

“Occasion’’ distingnished 
Mo.—Meysenburg v. Schlieper, 48 
Mo. 426, 434. 

51. Mont;—^Burns v. Eminger, 276 
P. 437, 442, 84 Mont. 397. 

52. Tex.—Munger v. Hancock, Civ. 
App., 271 S.W. 228, 231. 

53. Pa.—^Arthur v. Philadelphia^ 117 
A. 269, 270, 273 Pa. 419- 
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eause,”54 «for any cause,’^ see Any 3 C.J.S. p 1412 
note 75, ^^for cause only after a public bearing,”55 
“for cause shown,’^56 «for other reasonable cause, 
according to the usual rules in such cases, ”57 «for 
such other cause as the court in its discretion may 

deem sufficient,«for sufficient cause,”^9 «from 

any cause,” see 3 C.J.S. p 1412 note 76, “good and 
sufficient cause,”®® “good cause,“good cause 
shown,”®^ “good cause to the eontrary,”®^ «if by 
any cause,” see Any 3 C.J.S. p 1415 note 8, “if by 
reason of fire, explosion or other cause,”®^ “im¬ 
mediate and proximate cause,”®® “independent 
cause of an injury,”®® “independent intervening 
cause,”®“initial and moving cause” and “initial 
cause,”®® “interested in the cause,”®® “interested in 
the ^cause or proceeding,’ ”70 «interested in the event 
of the cause,”7i «intermediate cause,”72 “in which 
the cause of action . . . arose,” see Arise 6 C.J.S. 
p 339 note 3, “irresistible superhuman cause,”73 


“just and sufficient cause,”7^ “just cause or ex¬ 
cuse,”7® “justifiable cause,”7^ “lack of probable 
cause,”77 «last cause, ”78 «laTrful cause,”7® “left 
\rithout cause,”®® “legal cause,“legal cause and 
good excuse,” see the C.J.S. title Trespass § 159, al¬ 
so 63 C.J. p 1087 notes 27-29, “legitimate cause, 
“major cause,”®® “natural cause [or causes],”®^ 
“nature and cause,”®® “nature and cause of the ae- 
cusation,” see the C.J.S. title Indictments and In- 
formations § 90, also 31 C.J. p 650 notes 63-65, 
“nearest cause,”®® “occurrenee out of which the 
cause of action arose,”®7 “on sufficient cause,”®® 
“order to show cause,” see the C.J.S. title Motions 
and Orders § 20, also 42 C.J. p 489 note 58-p 493 
note 6, “or for other reasonable cause,”®® “originat- 
ing cause,”®® “or other sufficient cause,”®^ “other 
cause [or causes],”®- “other good and sufficient 
cause,”®® “other good cause“other legal or eq- 


Wis.—State v. Dahl, 122 N.W. 748, 
749. 140 Wis. 301. 

54. U.S.—In re Brightman, C.C.N. 
Y., 4 F.Cas.No.1,878, 14 Blatchf. 
130, 132. 

55. N.J.—Brokaw v, Burk, 98 A. 11, 
12, 89 N.J.Law 132. 

56. R.I.—Case v. Mason, 23 A. 48, 
15 R.I. 51, 52. 

57. Conn.—Perry v. M. M. Puklin 
Co., 123 A. 28, 30. 100 Conn. 104. 

58. Ky.—Burns v. Burns, 190 S.W. 
683, 686, 173 Ky. 105. 

56. Minn.—Pederson v. Newton, 165 
N.W. 378, 379, 139 Minn. 24. 

60. Conn.—Richey v. First Nat. 
Bank & Trust Co., 195 A. 732, 733, 
123 Conn. 360. 

Ind.—Stetson v. Rochester Shoe Co., 
52 N.E. 149, 160, 151 Ind. 575. 

61. 111.—Wheeler v. Pullman Iron 
& Steel Co., 32 N.E. 420, 422, 143 
111. 197, 17 L.R.A. 818. 

28 C.J. p 718 note 82* 

62. N.Y.—Colton v. Raymond, 85 N. 
Y.S. 210. 213, 41 Misc. 680. 

Tex.—Smalley v. Paine, 116 S.W. 38, 
40, 102 Tex. 304. 

63. Minn.—State v. Kloempken, 176 
N.W. 642, 643, 145 Minn. 496. 

28 C.J. p 718 note 82 [b]. 

64. U.S.—Hickman v. Cabot, W.Va., 
183 F. 747, 749, 106 C.C.A. 183. 

65. Mo.—Herke v. St. Louis & N. R. 
Co., 125 S.W. 822, 823, 141 Mo.App. 
613. 

66. Tex.—Jones v. George, 61 Tex. 
345, 352, 48 Am.R. 280. 

67. Mich.—^Lydman v. De Haas, 151 
N.W. 718, 722, 185'Mich. 128. 

Mo.—Brubaker v. Kansas City Elec¬ 
tric Liffht Co., 110 S.W. 12, 15, 130 
Mo.App. 439. 

68. Wis.—^Winchel v. Goodyear, 105 
N.W. 824, 827, 126 Wis. 271. 

14 C.J.S.—4 


66. La.—State v. Banta, 47 So. 538, 
539, 122 La. 235. 

70 . Ala.—Eliis v. Smith, 42 Ala. 349. 
353. 

71. Me.—Call v. Pike, 66 Me. 350, 
353. 

72. S-C.—Snipes v. Atlantic Coast 
Line R. Co., 56 S.E. 950, 960. 76 
S.C. 207. 

73. l^imited to aataral causes 
“The words ‘irresistible superhu¬ 
man cause’ . . . refer to those 
natural causes the effects of which 
cannot be prevented by the exercise 
of prudence, diligence, and care, and 
the use of those appliances which 
the situation of the party renders it 
reasonable that he should emp*loy.“— 
Fay V. Pacific Imp. Co., 26 P. 1099, 
1101, 28 P. 943, 93 Cal. 253, 27 Am. 
S.R. 198, 16 L.R.A. 188—33 C.J. p 
816 notes 59, 60. 

74w Or.—State v. Langford, 176 P. 
197, 202, 90 Or. 251. 

75. Mo.—State v. Caldwell, 231 S.W. 
613, 615. 

“Malice*’ compared 

Mo.—State v. Caldwell, supra. 

76. W.Va.—Reynolds v. Reynolds, 
69 S.E. 381. 383, 68 W.Va. 15, Ann. 
Cas.l912A 889. 

35 C.J. p 896 note 11. 

77. «Malice” not convertible term 
Ark.—Foster v. Pitts, 38 S.W. 1114, 

63 Ark. 387. 

78. Tex.—^Missouri, K. & T. Ky. Co. 
of Texas v. Ryon, Civ.App., 177 S. 
W. 525, 527. 

76. Eng.—Jenkins v. Cook, 1 P.D. 

80. 100. 

«Sufficient canse” synonymons 
Or.—State v. liangford, 176 P. 197, 
202, 90 Or. 251. 

80. Ga.—Parker v. Parker, 67 S.E. 
812, 134 Ga. 316. 
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81. Ala.—Gill V. State, 61 Ala. 169, 
172. 

Cal.—Wells V. McCarthy, 90 P. 203, 
206. 5 Cal.App. 301. 

Ky.—Sehon v. Whitt, 92 S.W. 280, 
281, 28 Ky.L. 1222. 

“Sufficient caase” ssnxonymotLS 

Or.—State v. Langford, 176 P. 197, 
202, 90 Or. 251. 

«Fhysical canse*’ distingtxished 

Me.—State v. Verrill. 112 A. 673. 674, 
120 Me. 41. 

82. La.—Mlller v. Manhattan Life 
Ins. Co., 34 So. 723, 725, 110 La. 
652. 

83. Va.—Etheridge v. Norfolk 
Southern R. Co., 129 S.E. 680, 683, 
143 Va. 789. 

84. Cal.—Slevin v. San Francisco 
Police Fund Commissioners, 55 P. 
785, 786. 123 Cal. 130. 

45 C.J. p 394 note 20. 

85. Miss.—Norris v. State, 38 Miss. 
373, 380. 

86. Mass.—Gordon v. Bedard, 164 
N.E. 374, 376—Lynn Gas & Elec¬ 
tric Co. V. Meriden Fire Ins. Co., 
33 N.E. 690, 691, 158 Mass. 570, 35 
Am.S.R. 540, 20 L.R.A. 297. 

87. 111.—^Van Meter v. Goldfare, 236 

I Ill.App. 126, 131. 

88. Tenn.—Tomlinson v. Board of 
Equalization, 12 S.W. 414, 417, 88 
Tenn. 1, 6 L.R.A. 207. 

86. Conn.—Etchells v. Wainwright, 
57 A. 121, 124. 76 Conn. 534. 

90. Wis.—^Winchel v, Goodyear, 105 
N.W. 824, 827, 126 Wis. 271. 

61. N.Y.—Matter of Hermann, 165 
N.Y.S! 298, 304, 178 App.Div. 182. 

92. Pa.—Hatfteld v. Thomas Iron 
Co.. 57 A. 950, 953, 208 Pa. 478, 

46 C.J. p 1144 note 66. 

93. Neb.—State v. Hay, 63 N.W. 
821, 823, 45 Neb. 321. 

64. U.S.—In re Jackson, D.C.Wis., 
13 F.Cas.No.7,123, 7 Biss. 280. 
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uitable cause ”^5 ^^other reasonable cause,”^® ^^other 
sufficient cause,”^*^ ^^pending canse [or causes],”^^ 
^^physical cause,”^^ ^^probable cause for believing,”^ 
“procuring cause/’ see Brokers § 91, ^^reasonabie 
and probable cause, ”2 ^^reasonable cause,^‘reason- 
able cause of seizure/’"^ “reasonable cause to be- 
lieve,”^ “reasonable cause to suspect,”® “reasonable 
or probable cause,”'^ “removal for just cause, ^'re- 
moval mtbout proper cause,”9 “removed for 


cause,”10 “same cause,”11 “sole cause,”1^ «sole prox¬ 
imate cause,”1^ “sufficient cause,“sufficient le- 
gal cause,”15 “upon proper cause shown,”!® “upon 
sufficient cause shown by affidavit,”!^ «without ap¬ 
parent cause,”!^ “without good cause,”i9 “without 
intervening cause,”20 «without just cause,”^l “withr 
out legal cause,”^2 «without reasonable cause, 
“without sufficient cause,”24 «without the interven- 


Mass.—Graves v. School Committee 
of Wellesley, 12 N.E.2d 176, 179. 
Tenn.—In&ersoll v. Coal Creek Coal 
Co., 9S S.W. 178, 186. 117 Tenn. 
263, 119 Am.S.R. 1003, 9 L.R.A.,N. 
S., 282, 10 Ann.Cas. 829. 

95. Pa.—^Wood v. Kerkeslager, 76 A. 
425, 426, 227 Pa. 536—Norfolk & 
W. Ry. Co, V. Swift, 62 Pa.Super. 
573, 574. 

96^ Conn.—Brown v. Congdon, 50 
Conn. 302, 309. 

97. Del.—In re Assessment Board 
of Kent County, 140 A. 701, 702. 

N.Y.—Matter of Donlon, 21 N.Y.S. 
114, 115, 66 Hun 199—In re Issacs’ 
Estate, 169 N.Y.S. 1070, 1072. 103 
Misc. 191—In re Peterson’s Estate, 
124 N.Y.S, 907, 909, 68 Misc. 10. 

46 C.J. p 1144 note 66 Co]. 

Beferring to canses named 

“ ‘Other sufficient cause' means 
causes of like nature with those 
named.”—Matter of Beach, 24 N.Y.S. 
717, 718. 3 Misc. 393, 1 Pow.Surr. 
469. 

98. Mass.—Browne v. Browne, 102 
N.E. 329, 320, 215 Mass. 76. 

Miss.—^Williams v. Doolittle, 98 So. 
842, 844, 134 Miss. 870. 

99. Me.—State v. Verrill, 112 A. 673, 
120 Me. 41. 

1. Ala.—Bessemer v. Eidge, 50 So. 
270, 273, 162 Ala. 201. 

“Good reason to believe” not equiva- 
lent see C.J.S. title Criminal Law 
§ 309, also 16 C.J. p 292 note 61 
[a] (6). 

2. Ont.—^Webber v. McLeod, 16 Ont, 
609, 616. 

3. U.S.—Schnorenberg v. U. S., D.C. 
Wis., 23 F.2d 38, 40. 

Wis.—State v. Baltes, 198 N.W. 282, 
284, 183 Wis. 545. 

52 C.J. p 1185 note 64. 

Bational or sensible cause 

“A reasonable cause is simply a 
rational or sensible cause as con- 
tradistinguished from a fancied 
cause which has no reason to sup- 
port it."—Sanders v. Davis, 44 So. 
979, 983, 153 Ala. 375. 

“Beasonable excuse” ssmonymous 
Eng.—Synge v. Synge, [1900] P. 180, 
193. 

«Sufficieat cause” equivalent 
U.S.—The George W. Wells, D.C. 
Mass., 118 F. 761, 763. 


4. U.S.—Stacey v. Emery, Tenn., 97 
U.S. 642, 646, 24 D.Ed. 1035. 

5 . U.S.—Grant v. National Bank, 
111., 97 U.S. 80, 81. 24 L.Ed. 97. 

52 C.J. p 1185 note 67. 

“Reasonable cause for believing a 
thing as a fact has always been de- 
fined as such grounds of belief as 
would warrant a cautious man in 
the conclusion that it is true."— 
Brown v. Yielding, 90 So. 499, 601, 
206 Ala. 504. 

“Reasonable cause to suspect” dis- 
tinguished 

U.S.—Grant v. National Bank, 111., 
97 U.S. 80, 81, 24 L.Ed. 971. 

52 C.J. p 1185 note 67 [b]. 
e. U.S.—Grant v. National Bank, 
supra. 

52 C.J. p 1185 note 68. 

7. U.S.—Schnorenberg v. U. S., C. 
C.A.Wis., 23 P.2d 38, 39. 

Idaho.—In re Squires, 92 P. 754, 755, 
13 Idaho 624. 

N.C,—^Motsinger v. Sink, 84 S.E. 847, 
849, 168 N.C. 548. 

52 C.J. p 1186 note 27. 

“Reasonable doubt” distinguished 
Idaho.—State v. Layman, 125 P. 

1042, 1043, 22 Idaho 387. 

“Beyond a reasonable doubt" distin¬ 
guished see C.J.S. title Criminal 
Law § 345, also 16 C.J. p 331 note 
4 [a]. 

8. Cal.—Good v. San Diego, 90 P. 
44, 46, 5 CaLApp. 265. 

9. Mass.—Murray v. Boston Justices 
Municipal Court, 123 N.E. 682, 683, 
233 Mass. 186. 

10. Fla.—Gary v. Kissimmee River 
Cattle Co., 95 So. 657, 660, 85 Fla. 
268. 

11. Ind.—^Lake Erie & W. R. Co. v. 
Huffman, 97 N.E. 434, 436, 177 Ind. 
126, Ann.Cas.l914C 1272. 

56 C.J. p 123 note 34. 

12l Colo.—Colorado Springs & In- 
terurban Ry. Co. v. Allen, 135 P. 
790,-792, 55 Colo. 391. 

Me.—Bouchard v. Prudential Ins. Co. 

of America, 194 A. 405, 408. 

N.C.—Penn v. Standard Life Ins. Co., 
76 S.E. 262, 26^ 160 N.C. 399, 42 
L.R.A.,N.S., 597. 

S.D.—^Fletcher v. South Dakota Cent. 
Ry. Co., 155 N.W, 3, 5. .36 S.D. 401. 

13. Mont.—^Mihelich v. Butte Elec¬ 
tric By. Co., 281 P. 540, 546. 

so 


Tex.—EI Paso Electric Co. v. Saw- 
yer, Civ.App., 291 S.W. 667, 673., 

14. Ga.—Lancaster v. Hili, 71 S.E. 
731, 732. 136 Ga. 405, Ann.Cas. 
1912C 272. 

Minn.—State v. Duluth, 55 N.W. 118, 
120, 53 Minn. 238, 39 Am.S.R. 595. 
N.Y.—Sausbier v. Wheeler, 299 N.Y. 

S. 466, 472, 252 App.Div. 267. 

Tenn.—McKee v. Board of Elections, 
116 S.W.2d 1033, 1036. 

60 C.J. P 992 note 56. 

“Sufficient legal cause” distinguished 
U.S.—The Trader, D.C.S.C., 17 P.2d 
623, 625. 

“Sufficient reason” compared and 
distinguished 

N.J.—Gilroy v. Supreme Court, I. 0. 
F., 67 A. 1037, 1038, 75 N.J.Law 
584, 14 L.R.A.,N.S., 632. 

15. U.S.—The Trader, D.C.S.C., 17 
F.2d 623, 625. 

16. N.J.—National Packing Co. v. 
Garven, 78 A. 703, 706, 79 N.J.Law 
266. 

17. Ind.—Tucker v. Tucker, 142 N. 
E. 11, 13, 194 Ind. 108. 

18. Tex.—Texas & N. O. R. Co. v. 
Owens, Civ.App., 54 S.W.2d 848, 
853. 

19. lowa.—State v. Weymiller, 198 
N.W. 780, 782, 197 lowa 1273. 

Mo.—State v. Williams, 116 S.W. 
1128, 1129, 136 Mo.App. 304. 

20. lowa.—Ballagh v. Interstate 
Business Men’s Acc. Assoc., 155 N. 
W. 241, 244, i57 N.W. 726, 176 
lowa 110, L.R.A.1917A 1050. 

21. Del.—^Donaghy v. State, 100 A. 
696, 709, 29 Del. 467. 

“Without lawful excuse” equivalent 
W.Va.—State v. Constable, 112 S.E. 
410, 411, 90 W.Va. 515. 

22. Ga.—^Freeman v. Maeon Gas- 
light & Water Co., 56 S.E.'61. 63, 
126 Ga. 843, 7 L.R.A.,N.S.. 917. 

“Without any justification” equiva- 
lent 

Ga.—^Freeman v. Maeon Gaslight & 
Water Co., supra. 

23. U.S.—The George W. Wells, D. 
C.Mass., 118 F. 761, 763. 

“Without sufGtcient cause” equiva- 
lent 

U.S.—^The George W. Wells, supra. 

24. U.S.—Collie v. Fergusson, Va., 
50 S.Ct. 189, 191, 281 U,S. 52, 74 
L.Ed. 696—Pacific Mail S. S. Co. v.- 
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tion of other independent cause/^25 and “without 
valid cause;”-^ also “any and ali suits, proceed- 
ings, causes, or aetions/’ see Any 3 C.J.S. p 1412 
note 3, “any of the following causes,” see Any 3 
C.J.S. p 1413 note 35, “any one of the follo^ring 
causes,” see Any 3 C.J.S. p 1413 note 50, “any 
unforeseen causes,“causes arising out of the 
same transaetion,”28 «causes beyond its control,”29 
“causes beyond the control,”30 «causes, civil and 
criminal, afteeting persons,” see Affect 2 C.J.S. p 
919 note 93, “causes now pending,”3i causes to 
be judged of,”32 «other aeeidental and natural eaus- 
es,”^^ “other aeeidental causes,” see Aeeidental 1 
C.J.S. p 457 note 59, “other causes beyond their 
reasonable control,”^^ “other causes of -whatsoever 
nature,“other legitimate causes,”^® and “reasons 
or causes beyond one’s eontrol.”^'^ 


As a Verb 

-^Present Tense. As a verb, “cause” has been 

defined as meaning to act as a cause or agent in pro- 
ducing, to be the cause or occasion of, to compel, 
or force;^^ to bring about;^^ to bring into exist- 
ence;^*^ to eiiect-^i as an agent to make;’^^ to 
produce.-^^ It has been said tbat as a verb, the word 
is one of very broad import and generally known 
meaning, implying affirmative,*^^ voluntary and in- 
tentional^s action; and that, in a particiilar eon- 
nection, it may well be used with referenee to acts 
which bring about,^" or assist in the continuance 
of a state already existing.^^ While it has been 
said to be generally descriptive of some affirmative 
act—an act of commission,*^^ it has also been held, 
under particular eireumstances, to imply passive 
neglect, deeds of omission, and faihires to exercise 
duties faithfully.50 “Cause” has been held equiva- 
lent to, or synonymous with, “compel”®! “create,” 


Schmidt Cal., 36 S.Ct. 5S1. 583, 241 

U. S. 245. 60 L.Ed. 982—Peldman 

V. American Palestine Line, D.C.S. 
D., 25 P.2d 1002—The Chester. D. 
C.Md., 25 F.2d 908, 910—The 
Trader, D.C.S.C., 17 F.2d 623, 625— 
Burns v. Fred L. Davis Co., C.C.A. 

*. Mass., 271 F. 439, 444—The George 

W. Wells, D.C.Mass., 118 F. 7,61, 
763. 

69 C.J. p 1322 note 2. 

25% Tex.—Jones v. George, 61 Tex. 
345, 352, 48 Am.R. 280. 

26% Pa.—In re Watker, 36 A, 148, 
150, 179 Pa. 24. 

27, Colo.—New Albany Hotel Co. v. 
Dingman, 181 P. 126, 128, 66 Colo. 
306. 

28% “Transactions connected with the 
same suhject of actioa” dlstin- 
guished 

Wis.—Emerson v. Nash, 102 N.W. 
921, 928, 124 Wis. 369, 109 Am.S. 
R. 944, 70 L.R.A. 326. 

26. Tenn.^-Carolina Spruce Co. v. 
Black Mountain R. Co., 201 S.W. 
154, 155, 156, 139 Tenn, 137. 
‘^navoidahly preveuted” e^tuivalent 
Tenn.—Cardina Spruce Co. v. Black 
Mountain R. Co., supra. 

30. U.S.—Consolidation Coal Co. v. 
Peninsular Portland Cernent Co., 
C.C.A.Mich., 272 P. 625, 630. 

Oki.—Zilar v. Abrams, 16 P.2d 872, 
873, 160 Okl. 207. 

11 C.J. p 40 'note 28. 

31. U.S.—U. S. V. Chicago, St. P., 
M. & O. R. Co., D.aMinn., 151 P. 
84, 100. 

Okl.—Ex p. Copeland. 1^5 P. 6^7, 5 
Okl.Cr. 5^1, 552. 

Wis.—Thies v. State, 189 N.W. 539, 
540, 178 Wis. 98. 

See C.J.S. tities Criminal L^w § 202, 
also 16 C.J. p 210 note 25, and 


Venue § 131, also 67 C.J. p 139 
note 60. 

32. Ga.—Smith v. City of Winder, 
96 S.E. 14, 22 Ga.App. 278. 

33. Wis.—Kronshage v. Varrell, 97 
N.W. 928, 929, 120 Wis. 161. 

34. N.Y.—Traylor v. Crucible Steel 
Co., 183 N.Y.S. 181, 183, 192 App. 
Div. 445. 

35. U.S.—^Mellon v. Federal Ins. Co., 
D.C.N.Y., 14 F.2d 997. 1002. 

36. U.S.—Castle v. Logan, lowa, 140 
F. 707, 709, 72 C.C.A. 201. 

37. La.—Marionneaux v, Smith, 

App., 163 So. 206, 208. 

«Portnitous eveat” compared 

La.—Marionneaux v. Smith, supra. 

“latervening impossibility” com- 
pared 

La.—Marionneaux v. Smith, supra. 

«Vis major” compared 

La.—Marionneaux v. Smith, supra. 

38. S.C.—State v. Cain, 58 S.E. 937, 

938, 78 S.C. 348. I 

39. U.S.—^U. S. V. Kenofskey, La., 37 ! 
S.Ct. 438, 439, 243 U.S. 440, 61 L. 
Ed, 836—Huffman v. U. S., Colo., 
259 P. 35, 38, 170 C.C.A. 35. 

Cal,—People v. Gilbert, App., 78 P.2d 
770, 774. 

Mo.—Smith v. Kansas City Public 
Service Co., 56 S.W.2d 838, 840, 
227 Mo.App. 675. 

S,C,—State V. Cain, 58 S.E. 937, 938, 
78 S.C. 348. 

40. Ark,—^Kansas City Southern Ry. 
Co. V. Cecil, 283 S.W. 1, 2, 171 Ark. 
34. 

Cal.—^People v. Gilbert, App., 78 P.2d 
770, 774. 

Mo.—Smith v. Kansas City Public 
Service Co., 56 S.W.2d 838, 840, 227 
Mo.App. 675. 

'S.C.—State V. Cain. 58 S.E. 937, 938, 
78 S.C. 348. 

51 


“To bring to pass” 

N.Y.—People v. Harrison, 170 N.Y.S. 
876, 878, 183 App.Div. 812. 

41. N.Y.—^People v. Harrison, supra. 

42. U.S.—Huffman v. U. S.. Colo., 
259 P. 35. 38, 170 C.C.A. 35. 

Cal.—People v. Gilbert, App., 78 P. 
2d 770, 774. 

S.C.—State V. Cain, 58 S.E. 937, 938, 
78 S.C. 348. 

43. Cal.—^People v. Gilbert, App., 78 
P.2d 770, 774.* 

Mo.—Smith v. Kansas City Public 
Service Co., 56 S.W.2d 838, 840, 
227 Mo.App. 675. 

S.C.—State V. Cain, 58 S.E. 937, 938, 
78 S.C. 348. 

44. Ark.—^Kansas City Southern Ry. 
Co. V. Cecil, 283 S.W. 1, 2. 171 
Ark. 34. 

N.Y.—People v. Harrison, 170 N.Y.S. 

876, S7S, 1S3 App.Div. 812. 

S.C.—State V. Cain, 58 S.E. 937, 938, 
78 S.C. 348. 

45. Ala.—Louisville & N. R. Co. v. 
Smith, 50 So. 241, 245, 163 Ala. 141. 

46. 111.—City of Chicago v. McKin- 
ley, 176 N.B. 261, 265, 344 lil. 29-7. 

47. U.S.—United States v. Kenofs¬ 
key, La., 37 S.Ct. 438, 439, 243 U. 
S. 440. 61 L.Ed. 836. 

48. Wash.—State v. Strom, 258 P. 
15, 144 Wash. 334. 

4i9. N.Y.—People v. Harrison, 170 
N.Y.S. 876. 878, 183 App.Div. 812. 

50. Ala.—^Louisville & N. R. Co. v. 
Smith, 50 So. 241, 245, 163 Ala. 141. 

Ga.—Louisville & N. R. Co. v. War- 
field, 65 S.E. 308, 310, 6 Ga.App. 
550. 

R.I.—Carroll v. Allen, 37 A. 704, 705, 
20 R.I. 144. 

51. S.C.—Poole V. Vernon, 20 S.C.L, 
667, 670. 
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^^induce/^^2 “occasion;’^^^ ^^originate” and ^‘pro¬ 
duce-/^54 i^as been compared with, or distingnished 
from, ''allow,”55 ‘^direct^ss <^excuse/^57 «occa- 
sion,”5S “permit/’^^ and ^‘suffer.”®^ 

Phrases: ‘^Cause or permit,”^^ “cause or permit 
sucb vehicle to stand/*®^ “cause or proenre,”®^ 
^^cause suit to be brought/^®"^ “cause such ehild to 
attend publie school/’®^ ‘^cause tbe same to be pub- 
lished/^6^ ^‘cause . . . ' to be administered,”^'^ 

“cause to be adopted,”®^ '^cause to be collected,”®^ 
“cause to be deposited,”*^® “cause to be examined,”'^^ 
“cause to be issued,”'^2 «eause to be printed,”73 
“cause . . . to be published/^'^^ “eause . . . to 
be put into paekages,”'^^ “cause , . . to be run, 
surveyed, marked and ascertained,”*^® ^^eause to be 
set up or established,”'^^ <<eause to be sold,”*^^ 
^^cause to be transportedj”79 ^^encourage, eause, and 


contribute,‘Apiace or cause to be placed,”^! and 

^^shall cause tbe intoxication;’’^2 ^Isq ^^causes . , . 

or assists or encourages.”^^ 

-Cansed. The preterit and past partieiple of 

^^cause.” It has been held to import some posi¬ 
tive, affirmative act,^^ and an act already done;^^ 
and has been held synonymous with, equivalent to, 
or compared with ^^allowed,”^® ‘^contributed,”S7 
“initiated,”®^ ^^occasioned,”S9 and “permitted.”^® 

Phrases: Accident caused by violent or exter- 
nal means,^^ see Accident 1 C.J.S. p 445 note 52, 
^^accidents caused by teams, automobiles or ele- 
vators,” see Accident 1 C.J.S. p 448 note 16, “caused 
a letter to be written,’^^^ “caused, allowed, or per- 
mitted,” see Allow 3 C.J.S. p 890 note 38, “caused 
and permitted fire to escape,”^^ “caused and pro- 


52. Cal.—^People v. Gilbert, App., 78 
P.2d 770, 774. 

53. Cal.—People v. Gilbert, supra— 
People V. Halbert, 248 P. 969, 973, 
78 Cal.App. 598. 

54. Cal.—People v. Gilbert, App., 78 
P,2d 770, 774. 

55. Ala.—Louisville & N. R. Co. v. 
Smith, 50 So. 241, 245, 163 Ala. 141. 

50. N.H.—Burnham v. Aiken, 6 N. 
H. 306, 328. 

57. “Ezcuse” botli compared and 
distingnislxed 

S.C.—State V. Craiir, 159 S.E. 559, 
560, 161 S.C. 232. 

se. S.D.—^Pletcher v. South Dakota 
Cent. Ry. Co., 155 N.W. 3, 5, 36 S. 

D. 401. 

59. Ala.—^Ltouisville & N, R. Co. v. 

Smith, 50 So. 241, 245, 163 Ala, 141. 
N.y.—^People V. Harrison, 170 N.Y.S. 

876, 878, 183 App.Div. 812. 
eo. Ala.—Louisville & N. R. Co. v. 
Smith, 50 So. 241, 245, 163 Ala, 
141. 

ei. N.Y.—^People v. Harrison, 170 N, 
Y.S. 876, 878, 183 App.Div. 812— 
Hochstrasser v. Martin, 16 N.Y.S. 
558, 560, 62 Hun 165. 

62i. 111.—City of Ghicago v. McKin- 
ley, 176 N.E. 261, 265, 344 111. 297. 

63. N.C.—Miller v. Marriner, 121 S. 

E. 770, 773, 187 N.C. 449. 

64. ^^Begrin” or ^^conuuence*’ 

*‘The term "cause suit to be 
brought,’ as used in the statute, 
means merely 'commence' or ‘begin.’ ” 
—State V. Osen, N.D., 272 N.W. 783, 
784. 

65. N.H.—State v. Hali, 64 A. 1102, 
1104, 74 N.H. 61. 

68. Idaho.—^Mundell v. Swedlund, 71 
P.2d 434, 445. 

67. N.Y.—La Beau v, Peo., 34 N.Y. 
223, 228. 


68. Nev.—State v. Board of Educa- 
tion, 1 P. 844, 849, 18 Nev. 173. 

69. tr.S.—U. S. v. Fort of Mobile, C. 
C.Ala.. 12 P. 768, 770, 4 Woods 536. 

Mo.—State v. Moeller, 48 Mo. 331, 
334. 

70. U.S.—Burton v. U. S., Minn., 
142 F. 57, 58, 62, 73 C.C.A. 243. 

71. N.D.—State v. Stockwell, 134 N. 
W. 767, 779, 23 N.D. 70. 

72 . U.S.—Home Title Ins. Co. of 
New York v. Keith, D.C.N.Y., 230 

F. 905, 906. 

7a Enff.—Kelly v. Gavin, [1902] 1 
Ch. 631, 634. 

74. Mo.—Webb v. Strobach, 127 S. 
W. 680, 682, 143 Mo.A. 459. 

75. S.C.—State v. Cain, 58 S.E. 937, 
938, 78 S.C. 348. 

76. N.J.—State v. Coleman, 13 N.J. 
Law 98, 99. 

«To nm, snrvey, mark and ascer- 
tain” equivalent 

N.J.—State V. Coleman, 13 N.J.Law 
98, 99. 

77. Miss.—^Anderson v. Paulconer, 
30 Miss, 145, 146. 

78. Wis.—Berlin Mach. Works v. 
Perry, 38 N.W. 82, 87, 71 Wis. 495, 
5 Am.S.R. 236. 

79. U.S.—Huffman v. U. S., Colo., 

I 259 F. 35, 36, 170 C.C.A. 35. 

80. Wash.—State v. Strom, 258 P. 
15, 144 Wash. 334. 

81. U.S.—U. S. V. Kenofskey, La., 
37 S,Ct. 438, 439, 243 U.S. 440, 
6l‘L.Ed. 836. 

82. Kan.—^Werner v. Edmiston, 24 
Kan. 147, 152. 

83. U.S.—Comitez v. Parkerson, C.C. 
La., 50 F. 170, 171. 

As including failure or omission tq 
prevent 

"While it is possible that the striet 
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meaning of the words "causes,* ‘as¬ 
sists,’ or ‘encourages’ might not, if 
employed under other circumstances, 
include failure or omission to pre¬ 
vent, it is also ciear that it was the 
intention of the legislature . , . 
to make all who were liable for an 
unlawful act liable in solido.”—Comi¬ 
tez V. Parkerson, supra. # 

84. Ark.—^Kansas City Southern 

Ry. Co. V. Cecil, 283 S.W. 1, 2, 171 
Ark. 34. 

85. W.Va.—^Moore v. Hope Natural 
Gas Co., 86 S.E. 564, 566, 76 W. 
Va. 649. 

8€k Ala.—Louisville &, N. R. Co. v. 
Smith, 50 So. 241, 245, 163 Ala. 
141. 

Mo.—Smith v. Kansas City Public 
Service Co., 56 S.W.2d 838, 840, 
227 Mo.App. 675. 

87. Ark.—^Fourche River Valley, 
etc., R. Co. V. Tippett, 142 S.W. 
520, 524, 101 Ark. 376. 

lowa.—Collier v. McClintic-Marshall 
Construction Co., 138 N.W. 522, 
523, 157 lowa 244. 

88. U.S.—Stainer v. San Luis Val¬ 
ley Land & Mining Co., D.C.Colo., 
166 F. 220, 227, 92 C.C.A. 128. 

89. U.S.—^Baker v. Williamsburgh 
City P. Ins. Co., C.C.Cal., 157 P. 
280, 284. 

Ind.—Cleveland, C., C- & St. L. Ry. 
Co. V. Quinn, 101 N.E. 406, 409, 
54 Ind.App. 11. 

46 C.J. p 893 note 92 [e]. 

90. Mo.—Smith v. Kansas City Pub¬ 
lic Service Co., 56 S.W.2d 838, 840, 
227 Mo.App. 675. 

91. N.J.—^Voorhees v. Thomas, 152 
A. 4, 5, 107 N.J.Law 134. 

92. Ark.—^Kansas City Southern Ry. 
Co. V. Cecil. 283 S.W. 1. 2, 171 
Ark. 34. 
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cured,”^^ ^^caused and snffered/’^'^ ‘^caused another 
. . . to kill,”^5 “caused by accident,” see Accident 
1 C.J.S. p 446 note 81, ^^caused by his heedlessness 
or his reckless disregard of the rights of others,”^^ 
“caused by his own negligence,”^^ “eaused by it,”98 
^^caused by or arising from,” see Arise 6 C.J.S. p 
338 note 90, “caused by order of any civil author- 
ity,>?99 ^^eaused by such intoxieation,”^ “^caused’ by 
the owner^s illegal or improper eonduct,”^ “caused 
by the performance of the work,”3 ^^caused directly 
or indirectly, wholly or partly, by bodily or mental 
infirmity,”^ ‘^eaused or allowed,” see Allow 3 C.J.S. 
p 890 note 39, “caused or induced,”^ “caused solely 
by collision,”^ “^caused’ the land to be sold,”^ 
^^^caused' the transportation of,”^ ^^eaused to be is- 
sued,”9 ^^eaused to be patented,”io ^^caused to be 

published,”^^ ^^caused to be written,”l2 ^^caused 

. . . to percolate and flow,”i3 ^^damages . . . 
caused by or arising from,” see Arise 6 C.J.S. p 338 
note 90, “injury caused by accident,” see Accident 


1 C.J.S. p 447 note 1, ‘^injury proximately caused 
by accident,^‘means which ‘thereby caused’ 
“proximately caused,“proximately caused by 
accident,” see Accident 1 C.J.S. p 447 note 7, ^‘prox- 
imately caused thereby,”^" “strain caused by an ac¬ 
cident,” see Accident 1 C.J.S, p 447 note 10, and 
“strike not caused . . . by the eontractor.”^^ 

-Causing. Present participle of “cause,” 'vrhich 

has been defined as meaning bringing about.^9 

Phrases: “Accident causing injury,” see Accident 
1 C.J.S. p 445 note 53, “ ^causing’ the use of the 
mails,”20 “causing . . . to be issued,”2l “injuries 
causing such loss,”22 “proximately causing,”23 and 
“the day and hour of any accident causing the in¬ 
jury .”2 ^ 

As an Adjective 

Cause books, Books kept in the Central office of 
the English supreme eourt, in whieh are entered 


93. Eng.—Farley v. Danks, 4 E. & 

B. 493, 499, 82 E.C.L. 493, 119 
Reprint 180, 

94. R.I.—Carroll v. Allen, 37 A. 704, 
705. 20 R.I. 144. 

95. Miss.—Brown v. State, 116 So. 
433, 435, 149 Miss. 239. 

96^ Tex.—Pfeiffer v, Green, Civ. 
App.. 102 S.W.2d 1077, 1085. 

97. Fla,—Florida East Coast R. Co. 
V. Hayes, 64 So. 274, 276, 66 Fla, 
589. 

98. U.S.—Lehigh Valley R. Co. v. 
Allied Machkiery Co. of America, 

C. C.A.N.T.. 271 F. 900, 903—Lehigh 
Valley R. Co. v. John Lysaght, 
Limited, C.C.A.N.Y., 271 F. 906, 
910. 

Fla.—Seaboard Air Line Ry. v, Mul- 
lin, 70 So. 467, 471, 70 Fla, 450, 
L.R.A.1916D 982, Ann.Cas.l918A 

576. 

99. N.T.—^Port Washington Nat. 
Bank & Trust Co. v. Hartford Pire 
Ins. Co., 300 N.T.S. 874, 875, 253 
App.Div. 760. 

1. Ont.—^De Struve v. McGuire, 25 
Ont.L. 87, 90, 20 Ont.W.R. 874— 
Trice v. Robinson, 16 Ont. 433. 

9. N.H.—Palmer v. Concord, 48 N.H. 
211, 214, 97 Am.D. 605. 

3. As iacidental to the work 

“It would be difficult to attribute 
any reasonable meaning to the lan- 
guage that the injury must be 
‘caused by the performance of the 
Work' unless that langruage be inter- 
preted as meaning substantially that 
the injury must be sustained by rea- 
son of the performance of the work 
and as an incident thereto."—Ocean 
Accident & Guarantee Corporation, 
Limited, of London, England, v. 


Northern Texas Traction Co., Tex. 
Civ.App., 224 S.W. 212, 216. 

4. U.S.—Scanlan v. Metropolitan 
Life Ins. Co., C.C.A.I11., 93 P.2d 
942, 946. 

Held to mean resulting directly or 
independently of ali other causes, 
etc., in death.”—*®tna Life Ins. Co. 
V. Allen, C.C.A.Me., 32 F.2d 490, 
494. 

5. U.S.—U. S. V. Reed, C.C.A.N.T., 
96 P.2d 785, 787.. 

A Cal.—Moblad v. Western Indem- 
nity Co, of Dallas, Tex., 200 P. 750, 
53 Cal.App. 683. 

7. N.C.—Miller v. Marriner, 121 S. 
E. 770, 773, 187 N.C. 449. 

8. Colo.—^Huffman v. TJ. S., Colo., 
259 F. 35, 38, 170 C.C.A. 35. 

9 . U.S.—Home Title Ins. Co. of New 
York V. Keith, D.C.N.Y., 230 P. 
905, 907. 

10. U.S,—^American Casting Mach. 
Co. V. Pittsburgh Coal Washer Co., 
Pa., 237 F. 590, 597, 150 C.C.A. 472. 

11. N.J.—Haase v. State, 20 A. 751, 
752, 53 N.J.Law 34. 

12. La.—Reems' Succ., 38 So. 930, 
931, 115 La. 102, 104. 

13. Kan.—Shomon v. Spring River 
Power Co., 99 P, 235, 236, 78 Kan. 
779. 

14. Colo. — Carroll v. Industrial 
Commission,. 195 P. 1097, 1098, 69 
Colo. 473. 

15. Ky.—Petter Co. v. Coggeshall, 
271 S.W. 1074, 1075, 208 Ky. 721. 

16. Cal.—Smith v. Los Angeles & P. 
Ry. Co., 33 P. 53, 64, 98 Cal. 210. 

lowa.—Towberman v. Bes Moines 
City R. Co., 211 N.W. 854, 855, 
202 lowa 1299. 

17. Cal. — Westwater v. Grace 

53 


Church, 73 P. 1055, 1056, 140 Cal. 
339. 

18. Beasonable efforts to avert 
strike implied 

“A strike due to the failure of the 
contractor to pay the wages essen- 
tial to keep the work going, if those 
wages are reasonable in amount, and 
if cheaper labor cannot be obtained 
at the prevailing market rates, is not 
one resulting in necessary delay, but, 
on the contrary, is caused or pro- 
voked by the contractor itself. The 
contract does not mean that wfaen- 
ever a strike is threatened the con¬ 
tractor may abandon ali effort to 
avert it, and fold his hands until 
such time as lower wages may pre- 
vail.'’—McGovern v. City of New 
York, 138 N.E. 26, 31, 234 N.Y. 377, 
25 A.L.R. 1442. 

19. U.S.—Shea v. U. S., Ohio, 251 
F. 440, 448, 163 C.C.A. 458. 

20. U.S.—Shea v. U. S., supra. 

21. U.S.—Home Title Ins. Co. of 
New York v. Keith, B.C.N.Y., 230 
F. 905, 907. 

22. Tex.—Pederal Life Ins. Co. v. 
White, Civ.App., 23 S.W.2d 832, 
834. 

SOLtiivalent ezpressions 

“These expressions, ‘resulting 
from,' ‘injuries causing such loss,' 
and ‘loss of life sustained by’ . . . 
referring to the same subject mat- 
ter, to wit, compensation for the loss 
of life, must be construed to mean 
the same thing.”—^Federal Life Ins. 
Co. V. White, Tex.Civ.App., 23 S.W.« 
2d 832, 834. 

23. lowa. — Towberman v. Bes 
Moines City R. Co., 211 N.W. 854, 
855, 202 lowa 1299. 

24. Mass.—^In re Hurle, 104 N.E. 
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ali writs of summons issued in the office.-^ 

Catise list. In England, an official list of actions, 
demurrers, petitions, appeals, etc., set down for 
trial or argnment in open court.^® 

CAUSE OF ACTION. See Actions § 1 e. 

CAUSEWAY. An elevated roadway over marshy 
ground,* espeeially the approach to a bridge;-*^ a 
raised roadbed through lowlands;2S a way raised 
above the natural level of the ground by stones, 
earth, timber fascines, etc., serving as a dry passage 
over wet or marshy ground, or as a mole to confine 
water to a pond or restrain it from overflowing 
lower ground;29 also a Crossing so as to afford ae- 
cess to lands separated by a railroad or a way grad- 
ed so as to make it convenient to cross the track of 
a railroadusually a grade Crossingbut some- 
times, depending on eonditions, a Crossing over or 
under the railroad.2 2 It has been said that ^^eause- 
way” is undoubtedly a part of a road, but that it is 
not a bridge nor a viaductj^s and it has been also 
distinguished from a levee, see Levees and Flood 
Control § 1, also 36 C.J. p 997 note 2 [d]. 

Phrases: ^'Causeway or other adequate means of 
Crossing, ”24 ''causeway proper,” ^‘22nd Street Cause- 
way,” and ^^22nd Street Causeway Job;”25 and also 
“causeways or levees.” 

CAUSEY. See Calceata, Calcetum, or Calcey, ante. 

OAUSIDICTTS. In the civil law, a speaker or 
pleader; one who argued a cause ore tenus.^'^ 


CAUTELA, In Latin generally, care, caution, vig- 
ilanee, or prevision.^S In juridical Latin, a surety, 
or security.29 

CAUTIO. Latin, in general, wariness, precaution, 
caution, circumspection.^® In legal paflance, “cau¬ 
tio” is the general term for the documentary evi- 
denee of a eontraet or obligation.'^! 

In the civil and French law. Security given for 
the performance of any thing; bail,; a bond or un- 
dertaking by way of surety; and, more specifically, 
also the person who beeomes a surety.2 

In Scotch law. A pledge, bond, or other security 
for the performance of an obligation, or the com- 
pletion of the satisfaction to be obtained by a judi- 

cial process.'^^ 

Cautio de damni infecti. Security against threat- 
ened or anticipated damage.^^ 

Cautio fidejussoria. Security by means of bonds 
or pledges entered into by third parties.^ 5 

Cautio juratoria. Security given by the oath of 
the party;^^ more specifically, that which a sus- 
pender swears is the best he ean afford in order to 
obtain a suspension.^'^ 

Cautio muciana. Security given by an heir or 
legatee, in 'order to obtain immediate possession 
of the inheritance or legaey, binding him and his 
surety for his observance of a condition annexed 
to the bequest, where the act which is the object of 
the condition is one which he must avoid commit- 
ting during his whole life, for example, that he will 


336, 337, 217 Mass. 223, L.R.A. 
1916A 279, Ann.Cas.l915C 919. 

25. Black L.D. 

26. Sweet L.D. 

AnalogoTLS to tlie calendar or dock- 
et in American courts.—Abbott, L.D. 

27. U.S.—Tampa Shipbuildingr & 
Engineering Co. v. General Const. 
Co., C.C.A.Fla., 43 F.2d 309, 312, 
85 A.L.R. 1178. 

28. Miss.—Board of Sup'rs of Quit- 
man County v. Carrier Lumber & 
Mfff. Co., 60 So. 326, 327, 103 
Miss. 324. 

29. lowa.—State v. Burlington, C. 
R. & N. R. Co., 68 N.W. 819, 820, 
99 lowa 565—Gray v. Burlington 
& M. R. R. Co., 37 lowa 119, 123. 

Neb.—Omaha & R. V, R. Co. v. 
Severin, 46 N.W. 842. 843, 30 Neb. 
318. 

30. Pa.—Port v. Huntingdon & B. T. 
R. Co., 31 A. 950, 951, 168 Pa. 
19. 

11 C.J. p 41 note 59. 

31. lowa.—State v. Burlington, C. 


R. & N. R. Co., 68 N.W. 819, 820, 
99 lowa 565. 

11 C.J. p 41 note 60. 

32, Pa,—^Port v. Huntingdon & B. T. 
R. Co., 31 A. 950, 168 Pa. 19. 

33, Neb,—Omaha & R. V. R. Co. v. 
Severin. 46 N.W. 842, 843, 30 Neb. 
318, 321. 

Tex.—Coleman-Fulton Pastufe Co. v. 
Aransas County, Civ.App., 180 S.W. 
312, 316. 

34, lowa,—State v. Burlington, C. 
R. & N. R. Co., 68 N.W. 819, 820, 
99 lowa 565—Gray v. Burlington 
& M. R. R. Co., 37 lowa 119, 123. 

Neb.—Omaha & R. V. R. Co. v. Sev¬ 
erin, 46 N.W. 842, 8*43, 30 Neb: 318. 

35, TJ.S.--rTampa Shipbuilding & 
Engkieering Co. v. General Con- 
struction Co., C.C.A.Fla., 43 P.2d 
809, 312, 85 A.D.R. 1178. 

36, Miss.—Board of Supervisors of 
Quitman County v. Carrier Lumber 

,& Mfg. Co., 60 So. 326, 327, 103 
Mi-ss. 324. 


37. Black L.D. 

38. Black L.D. 

39. Adams Gloss. 

Cautela idonea praestanda— b. suffi¬ 
cient surety to be answerable, etc. 
—^Adams Gloss., citing Pomponius 
Dig. xiii, 7 fr 6. 

Cautela interponere—a security to 
interpose, stand between.—^Adams 
Gloss., citing Ulpianus Dig. iii, '3 fr 
15. 

Cautela reddere— o. security to 
give back, return, restore.—^Adams 
Gloss., citing Gaius Dig. x, vi, 3 fr 
14. 

40. Adams Gloss. 

41. Adams Gloss. 

42. Black L.D. 

43. Black L.D. 

44. Adams Gloss., citing Mackeldey 
Civ.L. § 516. 

45. Bouvier L.D., citing Du Cahge 
Glossarium. 

46. Burrill L.D. 

47. Erskine Pr. 4, 3,.«. 
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lever marry, never leave the country, never engage 
'n a particular trade, etc.^^ 

Cantio pignoratitia, A pledge by a pledge or de- 
posit of goods.^^ 

Cantio pro expensis, Security for costs or ex- 
penses.s^ 

Cautio usufructuaria. Security, whicb tenants 
Por life give, to preserve tbe property rented free 
Erom Waste and injury.si 

OAUTION. 

As a Noun 

Careful consideration of tbe outcome of any act 
Dr course;52 and in this sense “caution” bas been 
distinguisbed from “intelligence^^S and ^^pru- 
ience.”54 Scotcb law and in admiralty law 

surety, security, bail, an undertaking by way of 
surety.^^ 

Caution juratory. In Scotcb law, security given 
by oatb; tbat wbicb a suspender swears is tbe 
best be ean afford in order to obtain a suspension.56 

Lodge a caution. A term used under tbe Tor¬ 
rens System of registering land tities by w'bicb a 
purcbaser at a tax sale must ^Todge a caution” or 
register bis tax deed to avoid being cut out by a 
transfer made by tbe registered owner.57 

Ordinary caution. A condition of mind very dif- 
ficult of definition, baving different meanings un¬ 
der tbe valrious eircumstances .tbat may surround 
tbe person proposed to exercise itj^s defined gener- 
ally as meaning sucb caution as is usually exer- 
cised by prudent men in tbe particular transactions 
in wbicb tbey are engagedj^^ and, in a particular 


conneetion and eontext, as absence of culpable neg* 
ligenee.®^ 

Other phrases: “Against tbe caution,and 
‘‘caution commensurate with tbe obvious perii.”®2 

As a Verb 

To caution oneself to take beed, or to exbort one 
to take beed;®2 to give notice of, or warn against, 
danger;®4 to warn; also, in a use indicated as obso¬ 
lete except in Scots law, to furnish witb a caution 
or proviso, or to qualify by a saving clause.®® 

CAUTIONARY. In Scotcb law, an instrument in 
wbicb a person binds himself as surety for anotb- 
er.®® 

Caiitionary fiidgment. Wbere an action in tort 
was pending and plaintiff feared defendant would 
dispose of bis real property before judgment, a 
cautionary judgment was entered with a lien on tbe 
property.®" 

CAUTIONE ADMITTENDA. In English ecclesi- 
astical law, a writ tbat lies against a bisbop wbo 
bolds an exeommunicated person in prison for eon- 
tempt, notwithstanding be offers sufficient caution 
or security to obey tbe orders and commandment 
of tbe cburcb for tbe future.®® 

CAUTIONER. In Scotcb law, a surety; a bonds- 
man; one wbo binds bimself in a bond witb tbe 
Principal for greater security.®^ 

CAUTIONNEMENT. In Frencb law, tbe same as 
becoming surety in Englisb law.70 


43. Black L.D. 

49. Bouvier L.D. 

Also called '^Cautio pignoratoria” 
Adams Gloss. 

51. Bouvier L.D., duoting Erskine 
Inst. 2. 9, 59. 

52. Standard D. 

53. “ ^Intelligence’ is not a synonym 
for 'either ‘caution,’ ‘prudence,’ or 
‘care.’ A very intelligent man may 
be a very imprudent one, or an un- 
usually and unnecessarily cautious 
one.”—^Van Cie ve v. St. Louis, M. & 
S. E. R. Co., 101 S.W. 632, 634, 124 
Mo.App. 224. 

54. Cal.—^People v. Anderson, 208 P. 
324, 326, 58 Cal.App. 267. 

55. Black L.D. 

56. Black L.D. 

67. Ont.~Re Lord, 30 OntL. 582, 
586, 19 Dom.L.R. 809, 5 OntW.N. 
912. 


58. Tenn.—Bowen v. State, 9 Baxt. 
45, 49, 50, 40 Am.R. 71. 

59. U.S.—U. S. V. Hopkins, D.C.N.D., 
26 F. 443, 444. 

Similar definition 

“Such caution as ‘a person of or¬ 
dinary prudence would use for his 
own protection under the same cir- 
cumstances, in view of the danger 
to be avoided.”’—^Jansen v. Southern 
Pacific Co„ 89 P. 616, 617, 5 Cal.App. 
12 . 

60. N.T.—^People v. Angelo, 159 N.E. 
394, 395, 246 N.Y. 451, 

61. Wyo.—^Koppala v. State, 89 P. 
576, 93 P. 662, 663, 15 Wyo. 398. 

62. ^‘Ordinary care” etuivalent 
Neb.—Vertrees v. Gage County, 115 

N.W. 863, 864, 81 Neb. 213. 

11 C.J. p 42 note 78 [c]. 

63. U.S.—Arnold v. U. S., C.Cj^. 
Colo., 94 F.2d 499, 505. 

i 64b U.S,—^Arnold v. U. S., supra. 
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Wyo.—^Koppala v. State, 89 P. 576, 93 
P. 662, 663, 15 Wyo. 398. 

65. U.S.—Arnold v. U, S., C.C.A. 
Colo., 94 F.2d 499, 505. 

66. Black L.D. 

67. Pa.—Seisner v. Blake, 13 Pa.Co. 
333. 

So in an action on a note against 
a religious association, where it was 
alleged that defendant w^as endeavor- 
ing to sell its real estate before 
judgment on the note.—^Witmer & 
Dundore v. Port Treverton Church, 
17 Pa.Co. 38. 39. 

68. Black L.D., citing Reg. Orig. p 

66 . 

69. Black L.D. 

As security for debt or appearance 
“He is stili a cautioner whether 
the bond be to pay a debt, or wheth¬ 
er he undertake to produce the per¬ 
son of the party for whom he is 
bound.”—Black L.D. 

70k Black L.D. 


50. Bouvier L.D. 
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CATJTIONEY. In Scotch law, suretyship.71 

CAUTIOUS. Prudent, over prudent, timid, timor- 
ous, or fearful.'^^ While it has been said that the 
meanings ^'over prudent,” ^^timorous,” and ^^timid” 
are obsolete ,'^2 they have also been referred to as 
constituting the secondary meaning of the word 
and as indicating that there is a shade of difier- 
ence in meaning betT^een the words ^^cautious” and 
‘^prudent,” the former sometimes suggesting the 
idea of timidity,^^ but in a particular connection 
and contezt it has been said that the two words are 
synonymous, or may be used interchangeably.'^^ 

Phrases: "Prudent and eautious man,”76 <<really 
eautious,”77 and "reasonably eautious and prudent 
person.”'^^ 

CATJTIOUSLY. In a eautious manner, as in the 
phrase "eautiously and earefully.”'^^ 

OAUTIVO. In Spanish law, eaptive.^® 

CAUTUM INTELLIUITUR, SIVE PERSONIS, 
SIVE REBUS CAUTUM SIT. 8 I 

C* A, V* See Abbreviations 1 C.J.S. p 276 note 5. 

CAVE. A hoUow place in the earth;S 2 a sub- 
terranean cavity capable of being possessed and 
used by one who has no title to the surface of the 
real estate within whieh it lies.^^ It has been said 
that more often it is a natural cavity, but not nec- 
essarily so;^^ that it consists of the cavity and so 
mueh of the material above, about, and below the 

71. Black L.D. 

72. Pa.—McClafferty v. Philp, 24 
A. 1042, 1043, 151 Pa, 36—Mahler 
V. Dunn, 15 Pa,Dist. 272, 276. 

73. Pa.—Mahler v. Dunn, supra. 

74. Cal.—^People v. Anderson, 208 P. 

324. 326. 58 Cal.App. 267. 

Pa.—McClafferty v. Philp, 24 A. 1042, 

1043, 151 Pa. 86. 

Wis.—Egrerett v. Allen. 82 N.W. 556, 

558, 106 Wis. 633. 

75. Ark.—Hurley v. Gus Blass Co., 

88 S.W.2d 850. 851, 191 Ark. 917. 

Neb.—Suhr v. Lindell, 277 N.W. 381, 

385. 133 Neb. 856. 

N.C.—Malcolm v. Mooresville Cotton 
Mills, 133 S.E. 7, 9. 191 N.C. 727. 

76. Xdea of tisnidity ezcluded by 
contezt 

‘"The Standard by whieh defend- 
ant"s conduct should be tested is' 

. . . that of an ordinarily cau- 
tious and prudent man. The Word 
‘eautious,* when not so limited, may 
suggest the idea of timidity. . . . 

But the necessity of reasonable 
grounds of suspicion on the part of 
defendant had been impressed uponi 


cavity as is necessary to preserve and maintain the 
cavity; and that it may imply an ownership sepa¬ 
rate and apart from that of the remaining portion 
of the land.85 The terms, "cave” and "building,” 
have been compared see Building 12 C.J.S. p 382 
note 38. ..... 

CAVE A SIGNATIS.8® 

CAVEAT. Latin literally, ‘Tiet him beware.”S7 
In general, the term has been defined as meaning 
a formal notice or warning given by a party inter- 
ested, to a court, judge, or ministerial officer against 
the performance of certain aets within his power 
and jurisdiction; an intimation given to some judge 
or officer notif 3 dng him to suspend a proceeding 
until the merits of the caveat are determined.** 
It has been said that a "caveat” is an objection to 
the issuance of papers in a particular proceeding ;§2 
that it is in the nature of an inhibition and has 
the effect of suspending proceedings;^® and that 
it always precedes the act, and is never heard of as 
a means of undoing what has been already done.^i 

As used specifically in connection with the ap- 
pointment of an execufcor or administrator, see the 
C.J.S. title Exeeutors and Administrators § 56, also 
23 C.J. p 1061 note 98; in patent law, see the C.J.S. 
title Patents § 130, also 48 C.J. p 168 note 85-p 
169 note 91, and also 11 C.J. p 43 note 2 ; and in 
probate proceedings see the C.J.S. title Wills § 322, 
also 68 C.J. p 900 note 35. 

CAVEAT ACTOR.92 

66. A proverb meaning “Beware of 
those who are marked,” that is,, 
avoid bad company.—^Adams Gloss. 

87. Pa.—^Kenyon v. Stewart, 44 Pa. 
179, 189. 

88. Pa.—In re Phillips* Estate, 143- 
A. 9, 293 Pa. 351. 

11 C.J. p 43 note 94. 

aa. Md.—Barton v. Swainson, 101 A^ 
607, 608, 130 Md. 630. 

90. N.J.—Slocum V. Grandin, 38 N. 
J.Eq. 485, 488. 

As ixLjTmctloxL 

“A caveat has the quality and 
effect of an in j unet ion, and stays 
the proceedings to allow an oppor- 
tunity of contesting the validity of 
a will, or the right to the adminis- 
tration, or the right to letters-pat- 
ent."—^Adams Gloss., citing 3 Black- 
stone Comm. pp 98, 246. 

91. Pa.—^Kenyon v. Stewart, 44 Pa^ 
179, 190. 

92. A maxim meaning “Let th& 
actor or doer beware, or be cau- 
tious,** or “Let him beware of hia; 
owu conduct"—Adams Gloss. 


the minds of the jury, and in view 
of this we do not think the omission 
of any qualifying word before 'pru-,I 
dent and eautious* was error."—^ 
Jenkins v. Gilligan, 108 N.W. 237, 
238. 131 lowa 176, 9 L.R.A.,N.S., 
1087. 

77. Wis,—^Eggett v. Allen, 82 N.W. 
556, 557, 106 Wis. 633. 

78L Vt.—^McAndrews v. Leonard, 134 
A. 710, 717, 99 Vt 512. 

79. N.T.—Horton v. New York Cent. 

R, Co., 200 N.Y.S. 365, 366, 205 
App.Div. 763. 

80. Escriche Diccionario. 

81. A maxim meaning “He is con- 
sidered safe who may be secured 
either In person or property.”— 
Adams Gloss. 

82. Mo.—State v. Clark, App., 288 S. 
W. 77, quoting Century D. 

83. Ind.—Marengo Cave Co. v. Ross, 
App., 7 N.B.2d 59, 62. 

84. Mo.—State v. Clark, App., 288 

S. W. 77, quoting Century D. 

85. Ind.-^rMarengo Cave Co. v. Ross, 
App., 7 N.E,2d 50, 62. 
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CAVEATEE-^CATITT 


OAVEATEE. One cited under a caveat. 

CA.VEAT EMPTOR.^^ For applications of this 
maxim see particular C.J.S. tities, such as Exeeu- 
tions § 221, also 23 C.J. p 654 note 38-p 655 note 
51, Executors and Administrators §§ 293, 642, also 
24 C.J. p 184 note 71-p 185 note 74, p 689 note 2-p 
690 note 8, Guardian and Ward § 139, also 28 C.J. 
p 1201 note 5-p 1202 note 13, Judicial Sales § 39, 
also 35 C.J. p 75 note 65-p 78 note 5, Mortgages § 
738, also 42 C.J. p 210 note 63-p 211 note 71, Parti- 
tion § 204, also 47 C.J. p 566 notes 12-17, Receiv- 
ers § 258, also 53 C.J. p 223 notes 7-16, Sales §§44, 
169, 186, also 55 C.J. p 150 note 75-p 152 note 92, 
p 388 notes 8, 9, p 415 note 91-p 416 note 94, and 
Taxation §§ 905, 918, also 61 C.J. p 1304 note 99-p 
1305 note 5, p 1328 notes 24, 25, p 1330 notes 48-51; 
and also the maxim in 11 C.J. p 43 note 4 [d], [e]. 

CAVEAT EMPTOR, QXH IGNORARE NON DE¬ 
BUIT QUOD JUS ALIENUM EMIT.95 

CAVEATOR. One who files a caveat.® ® 

CAVEAT SACERDOS NE DE HDS QUI EI CON¬ 
FITENTUR PECCATA SUA ALICUI RECI¬ 
TET QUOD EI CONFESSUS EST, NON PRO¬ 
PINQUIS NEO EXTRANEIS; QUOD SI FE¬ 
CERIT, DEPONATUR, ET OMNIBUS DIE¬ 
BUS VIT^ SUAS IGNOMINIOSIS PERE¬ 
GRINANDO PCENITEAT.®? 

CAVEAT VENDITOR.®» 


CAVEAT VIATOR.9® 

CAVENDUM EST A FRAGMENTIS.! 

CAVENDUM EST ETIAM NE MAJOR POENA, 
QUAM CULPA, SIT; ET NE HSDEM DE 
CAUSIS AUI PLECTANTUR, ALII NE AP¬ 
PELLENTUR QUIDEM.2 

CAVENDUM TAMEN EST NE CAVELLANTUR 
RES JUDICATiE, UBI LEGES CUM JUSTIO- 
lA RETROSPICIERI POSSINT.® 

CAVE QUID DICIS, QUANDO, ET CXH.^ 

CAVERE. Latin, in the civil and common law, to 
take care, or to exercise caution; to take care or 
provide for; to provide by law; to give security, 
or to give caution or security on arrest.® 

CAVERS. Persons stealing ore from mines in Der- 
byshire, punishable in the berghmote or miners' 
court; also offieers belonging to the same mines.® 

CAVIAR. A relish consisting of the roe of the 
sturgeon or other fish, pressed and salted; espe- 
cially as prepared in Russia;*^ and, in a particular 
connection, held to be correctly classified as ^‘fish 
roe preserved for food purposes.”» 

CAVITY. A hollow, a hollow place, a void or emp- 
ty space in a body.® 

Phrases: ^‘Hollow or cavity” and ^^rectangular 
cavity.”!® 


93. U.S.—See Turner v. American 
Security & Trust Co., App.D.C., 29 

S.Ct. 420. 422, 213 U.S. 257. 53 L, 
Ed. 788. 

34. A maxim meaninff "*Let the buy- 
er beware (or take care).”—Black 
L.D. 

“Caveat venditor»’ dlstingnished 
N.Y.—Hargous v. Stone, 5 N.T. 73, 
82—Wright v. Hart, 18 Wend. 449, 
453. 

35. A maxim meaning “Let a pur- 
chaser beware, who ought not to be 
ignorant that he is purchasing the 
rights of another. Let a buyer be¬ 
ware; for he ought not to be ig¬ 
norant of what they are when he 
buys the rights of another.” Black 
L.D.—11 C.J. p 44 note 5. 

96. U.S.—Turner v. American Se¬ 
curity & Trust Co., App.D.C., 29 
S.Ct. 420, 422, 213 .U.S. 257, 53 L. 
Ed. 788. 

97. A maxim meaning ”Let the 
priest beware of teliing any one, 
whether relatives or strangers, the 
sins that any one has confessed to 
him; if he has done this, let him 
be deposed and do a pilgrim’s pen- 


ance in shame all the days of his 
life.”—^Adams Gloss., citing 2 Best 
Evid. § 584. 

98. A civil law maxim meaning 
”Let the seller beware.”—^Abbott 
L.D. 

In XSnglisli and American Jnrispm- 
dence 

” ‘Caveat venditor* is sometimes 
used as expressing, in a rough way, 
the rule which governs all those 
cases of sales to which ‘caveat 
emptor’ does not apply.”—Black L.D. 

As applicable to exeontory contracts 
N.Y.—Howard v. Hoey, 23 Wend. 350, 
353, 35 Am.D. 572. 

In Roman law 

“A maxim or rule, casting the re- 
sponsibility for defects or deficien- 
cies upon the seller of the goods, and 
expressing the exact opposite of the 
common law rule of ‘caveat emp¬ 
tor.’ ”—Black L.D. 

11 C.J. p 45 note 7 [a]. 

“Caveat emptor” distinguished see 
Caveat Emptor ante, note 94. 

99. A maxim meaning “Let the 
traveler beware.”—^Black L.D. 

1. A maxim meaning “Beware of 
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fragments,” or, more freely, “Care is 
to be taken of small pieces.”—^Adams 
Gloss., citing Bacon, Aph. p 26. 

2. A maxim meaning “Care is like- 
wise to be taken in all cases that 
the penalty does not exceed the fault 
(the punishment does not exceed the 
guilt); and also that some men may 
not suffer for offenses for which 
others are not so much as called to 
account.”—^Adams Gloss. 

3. A maxim meaning ‘Tt is, how- 
ever, to be guarded against, that ad- 
judged cases be not reversed, where 
the laws on a review appear to have 
had respect to justice.”—^Adams 
Gloss. 

4. A proverb meaning “Be cautious 
what you say, when, and to whom.” 
—^Adams Gloss. 

5. Black L.D. 

6. Black L.D. 

7. Standard D. 

8. U.S,—Hansen v. U. S., C.C.N.Y., 
175 P. 892. 

9. Century D. 

10. U.S.—Proudfit Loose Leaf Co. v. 
Kalamazoo Loose Leaf ‘ Binder 
Co., C.C.A.Mich., 230 F. 120, 131. 



CATA-CEA8E 
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CAYA. Latin, in old English law, a quay, kay, 
key, or wharf.^^ 

CAYAG-IUM. LaTT Latin, in old English law, cay- 
age or kayage; a toll or cluty aneiently paid the 
king for landing goods at a quay or wharf,^^ 

OAYENNE PEPPER. An article of eommerce that 
takes its name from Cayenne, South America, al- 
though the genuine Cayenne pepper is said never 
to have been imported and to be almost unknown 
to the trade in this eountry; in the eommercial 
sense, the term has been defined as a preparation 
from the dried fruit of various species of capsi- 
cum, in which the ingredients are eapsieum, rice 
flour, and other mixturesA^ 

Phrase: “Cayenne pepper . . • unground.”!^ 

GAZA. Spanish, literally, “chase, hunt.’^i5 

0. B. See Abbreviations 1 C.J.S, p 276 note 5. 

0. 0. See Abbreviations 1 C.J.S. p 276 note 5. 

C. 0. P. See Abbreviations 1 C.J.S. p 276 note 5. 

OEAP. A bargain, anything for sale, a chattel; 
also cattle, as being the usual medium of barter. 
Sometimes used instead of “ceapgild.”^® 


CEAPGrILD. Payment or forfeiture of an animal; 
an ancient species of forfeiture.^*^ 

CEASE. 

Present Tense 

In its intransitive sense, it has been defined as 
meaning to be done away with or to be an extine- 
tion;^^ to become extinct or pass away;i^ to come 
to an end, or stop.^O In its transitive sense, to put 
a stop to;2i to stop or put an end to.22 

“Cease^^ has been eontrasted with “continue,”23 
and, in a particular connection, distinguished from 
“vacate and dismiss.”24 it has been said that 
“cease” is generally used to indicate eessation of 
activity rather than to describe an activity in op- 
position to that then existing;25 that it implies a 
prior existenee,26 a discontinuance,27 and perma¬ 
nent abandonment rather than mere temporary ces- 
sation;28 and, under some circumstanees, a diseon- 
tinuance of purpose as distinguished from a eessa¬ 
tion of physical existenee.29 

Phrases: “Cease and determine,”2(^ “cease issu- 
ing poli taxes,”21 “cease to aet,”22 “cease to be a 
turnpike road,”22 “cease to be operated,”^^ “cease 
to employ,”25 “cease to oceupy,”26 “cease to re- 
side,”2'^ “seminary shall eease,”2S “shall eease,”2^ 
and “shall cease to exist.”^^ 


11. Black L.D. 

12. Black L.D. 

13. U.S.—Cruikshank v. U. S., N.Y., 
59 F. 446, 447, 8 C.C.A. 171. 

11 C.J. p 45 note 10. 

14; TJ.S.—Cruikshank v. XJ. S., su¬ 
pra. 

15. Veldzquez Spanish-Eng.D, 

11 C.J. p 45 note 11. 

16. Black L.D. 

17. Black L.D., citing Cowell. 

18. Cal.—Thomason v. Ruggles, 11 
P. 20, 23, 69 Cal. 465. 

11 C.J. p 45 note 19. 

19. Conn.—MacDonald v. Aetna In- 
demnity Co., 96 A., 926, 927, 90 
Conn. 226. 

2a Ark.—Martin v. Cray, 97 S.W. 
2d 439, 441. 

21. Cal.—Thomason v. Ruggles, 11 
P. 20, 23, 69 Cal. 465. 

Conn.—MacDonald v. Indemni- 

ty Co., 96 A. 926, 927, 90 Conn. 
226. 

22. U.S.—Huasteca Petroleum Co. v. 
Cia de Navegacao Lloyd Brasileiro, 
D.C.N.T., 297 P. 318, 321. 

23. “Continue” the opposite in 
meaning 

*‘One cannot ‘stop* or ‘cease’ do- 
ing a thing and at the same time 
continue its performance.”—Martin 
V. Cray, Ark., 97 S.W.2d 439; 441. 

24. U.S.—Huasteca Petroleum Co. v. 


Cia de Navegacao Lloyd Brasileiro, 
D.C.N.T., 297 F. 318, 321. 

25. U.S.—^Huasteca Petroleum Co. v. 
Cia de Navegacao Lloyd Brasileiro, 
supra, 

26. Me.—Jordan v. Haskell, 63 Me. 
189, 192. 

Ark.—Martin v. Cray, 97 S.W.2d 
439, 441. 

28. Mich.—City Planing & Shingle 
Mill Co. V. Merchants’, Manufac- 
turers’ & Citizens’ Mutual Fire Ins. 
Co., 40 N.W. 777, 778, 72 Mich. 654, 
16 Am,S.R. 552. 

11 C.J. p 45 note 18 [c]. 

29. N.Y.—Canandarqua Academy v. 
McKechnie, 90 N.Y. 618, 626. 

30. Pa.—^Lantz v. Vermont L. Ins. 
Co., 21 A, 80, 82, 139 Pa. 546. 23 
Am.S.R. 202, 10 L.R.A. 577. ' 

31. Ark.—Martin v. Cray, 97 S.W.2d 
439, 441. 

32. Mich,—Peo. v. Plymouth Plank 
Road Co., 32 Mich. 248, 250. 

Utah.—Van Cott v. Wall, 178 P. 
42, 45, 53 Utah 282. 

33. Eng.—Justices of Peace v. 
Rochdale, S App.Cas. 494, 503. 

34. Mich.—City Planing & Shingle 
Mill Co. V. Merchants’, Manufac- 
turers’ & Citizens’ Mut. P. Ins. Co., 

■ 40 N.W. 777, 778, 72 Mich. 654, 16 
Am.S.R. 552. 

11 C.J. p 45 note 18 Cc]. 


Permanent eessation implied 

“The whole clause . . . shows 
that the parties contemplated a per¬ 
manent eessation of operations.’’— 
Poss V. Western Assur. Co., 7 Lea, 
Tenn., 704, 708, 40 Am.R. 68. 

35. “Discharge” equivalent 

“The phrase ‘cease to employ’ is 
merely a euphemism for the word 
‘discharge.’ ’’—Jacobs v. Cohen, 76 N. 
E. 5, 11, 183 N.Y. 207, 111 Am.S.R. 
730, 2 L.R.A.,N.S., 292, 5 Ann.Cas. 
280. 

36. Minn.—Jaenicke v. Fountain 

City Drill Co., 119 N.W. 60, 61, 106 
Minn. 442—Quehl v. Peterson, 49 
N.W. 390, 391, 47 Minn. 13. 

37. N.J.—State v. Camden, 39 N.J. 
Law 57, 58. 

38. N.Y.—Canandarqua Academy v. 
McKechnie, 90 N.Y. 618, 626. 

38. U.S.—Huasteca Petroleum Co. v. 
Cia. de Navegacao Lloyd Brasileiro, 
D.C.N.Y., 297 P. 318, 321. 

Conn.—MacDonald v. Aetna Indemni- 
ty Co., 96 A. 926,- 927, 90 Conn. 226. 

“Shall he forfeited” equivalent 
U.S.—^Wallamet Falis, C. & L, Co. v. 
Kittridge, C.C.Or., 29 F.Cas.No.l7,- 
105, 5 Reporter 104, 5 Sawy. 44, 45. 

40. Pa.—Merwine v. Mt. Pocono 
Light & Improvement Co., 156 A. 
150, 151, 304 Pa. 517. 
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CEASE^CEDTILA 


Ceased 

The preterit and past participle of “eease,” 'vrhieh, 
in a particular connection, has been defined as 
meaning went out of existence, and has been held 
equivalent to ^^recalled,”^! “repealed ,”‘^2 
voked/^^^ 

Phrases: ^^Ceased to be a newspaper of general 
circulation/^^^ ^^ceased to be a turnpike road,”^^ 
^^ceased to be thereon/’46 “ceased to do business’’ 
see Business 12 C.J.S. p 791 note 89, and “ceased 
to work.”^'^ 

.. Ceasing 

Present participle of “cease.’’ 

Phrases: “Ceasing to do business” see Business 
12 C.J.S. p 791 note 90, “ceasing to perform its du- 
ties,”^® “ceasing to reside,”^ ^ and “seminary eeas- 

ing.’^50 ^ . 

CEDAE. “Cedrela odorato,” a cabinet wood of the 
mahogany group, capable of taking a high polish.^i 

CEDE. A Word ordinarily defined as meaning to 
yield, surrender, or give up;52 but in particular 
connections, “cede” has been construed as having 
been used in a passive ■ sense, and has been defined 
as meaning to be yielded up;53 and also, under par- 
ticular circumstances, as meaning to assign or trans¬ 
fer; 54 to grant, although used in its ordinary sense 
it has been distinguished from “grant.”55 bas 


been said that “cede” is in no sense a technical 
Word, but one in every day use, and that, while 
there is no difdcuity as to its natural import and 
meaning, its preeise meaning and signifieation de- 
pend somewhat upon the subject matter in con- 
neetion with whieh it is used, 56 and in connection 
with what preeedes and follows it.5" 

Phrases: “Cede to said city,”5S and “Jands to 
cede to my said son John;”59 also “Spain cedes 
Porto Rico to the United States ”5^ 

CEDENT. In Scotch law, an assignor ;5i specifi- 
cally, one who transfers a chose in action.52 

CEDO. The ordinary word used in Mexican con- 
veyanees to pass title to lands, where it may be 
rendered also as “I deliver up, make over, or re- 

sign.”53 

CEDULA. Law Latin, in English law, a schedule.®^ 

In Spanish law, written “cedula,” the word is 
used in two prineipal senses; in the first, it ap- 
plies ito private instruments;®^ a personal identifi- 
cation paper;^® or, more specifically, an act under 
private signature, by whieh a debtor admits the 
amount of the debt, and binds himself to discharge 
the same on a specified day or on demand in the 
seeond sense, the term is used for a variety of pub- 
lie documents;56 and has been defined as a cita- 
tion or a notice posted on the house door of a de¬ 
fendant in default,59 or of a fugitive criminal, re- 


41. Cal.—Oakland Paving Co. v. Hil- 
ton, 11 P. 3, 6, 69 Cal. 479. 

42. Cal.—Thomason v. Ruggles, 11 
P. 20, 23, 69 Cal. 465. 

43. Cal.—Oakland Paving Co. v. 
Hilton, 11 P. 3, 6, 69 Cal. 479. 

44. Cal.—In re Simpson, 217 P, 789, 
790; 62 CaLApp. 549. 

45. Eng.—Justices of Peace v. Reg„ 
8 App.Cas. 781, 789. 

46. Me.—Jordan v. Haskell, 63 Me.* 
189, 192. 

47. Alta.—Clark v. Moore, 1 Alta.L. 
49, 53. 

48. Willfxa failtire implied 

“This court has construed this 
language to mean ;the wilful and 
voluntary forsaking or relinquish- 
ment of the office or of the right to 
, . . the same, or a wilful or vol¬ 
untary failure . . . to discharge 

its duties.”—City of Maeon v. Bunch, 
118 S.E. 769, 771, 156 Ga. 27. 

48. N.J.—State v. Dilloway, 31 N. 
J.Ltaw 42, 43. 

50. N.Y.—Canandarqua Academy v. 
McKechnie, 90 N.T. 618, 626. 

51. U.S.—^In re Myers, C.C-N.Y., 69 
P. 237, 239, 


“Cedar" without a qualifying term 
“It is a very significant fact that 
this cedrela ... is the only 
wood in the United States whieh is 
known as ‘cedar’ pure and simple.”— 
In re Myers, supra. 

“Cedar” with qualifyiixg terms 

“Ali the other varieties have some 
qualifying term placed before them, 
such as white-cedar, Spanish-cedar, 
red-cedar, etc.”—^In re Myers, supra. 

52. Md.—Baltimore v. Baltimore & 

Y. Turnp. Road, 31 A. 420, 421, 80 
Md. 535. # 

N.J.—Somers v. Pierson, 16 N.J.Law 
181, 184. 

53. N.J,—Somers v. Pierson, supra. 

54. Wharton L.Lex. 

Transfer of title and sovereignty 
“When one nation, ‘cedes’ territory 
to another, it hands over the title 
and sovereignty, good as against ali 
the World. But this does not neces- 
sarily determine in what way it shall 
be . held by the new sovereign.”— 
Goetze v. U. S., C.C.N.Y.. 103 P. 72, 
77, reversed on other grounds 21 S. 
Ct. 742, 182 U.S. 221, 45 L.Ed. 1065. 

55. Md.—Baltimore v. Baltimore & 


Y. Turnp. Road, 31 A. 420, 421, 80 
Md. 535. 

56. Md.—Baltimore v. Baltimore & 
Y. Turnp. Road, supra. 

N.J.—Somers v. Pierson, 16 N.J.Law 
181, 184. 

57. N.J.—Somers v. Pierson, supra, 

58. Md.—Baltimore v. Baltimore & 
Y, Turnp. Road, 31 A. 420, 421, 80 
Md. 535. 

59. N.J.—Somers v. Pierson, 16 N.J, 
Law 181, 184. 

60. U.S.—Goetze v. U. S., C.C.N.Y., 
103 P. 72. 77. 

61. Burrill L.D. 

62. Black L.D. 

63. Cal.—Mulford v, Le Franc, 26 
Cal. 88, 108. 

64. Adams Gloss. 

65. Escriche Diccionario. 

11 C.J. p 46 notes 42-45. 

66. Porto Rico.—Garcia v. Garzot, 18 
Porto Rico 835, 840—Banco Es- 

' panol de Puerto Rico v. Bolivar, 7 
Porto Rico 68, 83. 

67. Black L.D. 

68. Escriche Diccionario. 

11 C.J. p 46 note 42-p 47 note 48. 

69. Escriche Diccionario. 



CEDULA--CELLEBARIU8 
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quiring him to appear before the court where the 
aeeusation is pending.'^® 

OEDULI!. In French laT7, a note in writing;'^^ the 
technical name of an act under private signature.*^^ 

CEDULON. In Spanish law, a summons to an ab- 
sent or absconded defendant; an edict of excom- 
munication; also a poster tending to discredit some 

individualJS 

CELADA. In Spanish law, the concealment of a 
person so as to facilitate his eommission of a erime; 
also deceit, fraud, etcJ^ 

CELATIOK In medical jurisprudence, conceal¬ 
ment of pregnancy or delivery.75 

OELBEA. In old English law, a chaldron; in old 
Scotch law”, a measure of grain, otherwise called 
a "chalder.”'^® 

OELEBEATE. In a particular eonneetion, "cele¬ 
brate” has been held equivalent to "solemnize.”*^^ 

Phrase: "To solemnize or eelebrate.”'^^ 

CELESTIAL MAEEIAGE. A form of marriage in 
the mormon ehurch, solemnized by a duly constituted 
ehurch authority or "by the holy and eternal priest- 
hood of the saints,” is designated a " ^celestiaP or 
^patriarchaP marriage” and is binding not only dur- 
ing this life but also throughout the life to come.'^^ It 
has been said that "celestial mamage” is a matter 
of general history and may fairly be presumed to 
be a matter of common knowledge;^® and has been 
held equivalent to "marriage for time and eterni- 
ty” and "patriarchal marriage;” and distinguished 
from "marriage for time only.”Si Judicial notiee 
of celestial marriage see the C.J.S. title Evidenee 
§ 93, also 23 C.J. p 160 note 54. "Celestial mar¬ 


riage,” as related to the constitutional prohibition 
against polygamous unions see the C.J.S. title Mar¬ 
riage § 1, also 38 C.J. p 1274 note 11 [a], and as 
constituting a valid common-law’ marriage see the 
C.J.S. title Marriage § 35, also 38 C.J. p 1320 note 
46 [a] (2). 

CELIBAOY. The condition or state of hfe of an 

unmarried person. ^2 

OELIBATO. In Spanish law-, the state of being 

unmarried.23 

GELL. A very small room, often not much larger 
than many closets in private houses.24 As not in- 
cluded within the term "building” see Building 12 
C.J.S. p 383 note 6, and as not constituting, when 
applied to a group of eells, a "permanent eounty 
building” see Building 12 C.J.S. p 388 note 46. 

CELLAE. A room or set of rooms below the sur- 
faee of the ground and usually under a building 
sometimes a room under a sidewalk.^^ In a par¬ 
ticular eonneetion, "cellar” has been defined by 
statute as meaning a story more than one half be¬ 
low the level of the curb.37 "Cellar” has been held 
synonymous with "vault,”28 and has been compared 
with, and distinguished from, "basement,” see Base- 
ment 9 C.J.S. p 1554 note 47, and, when under the 
sidewalk, has been held to be sometimes equivalent 
to "areaway,” see Areaway 6 C.J.S. p 332 note 44. 
The Word has also been used to designate a recepta- 
cle on the truck of a railroad car or engine placed 
underneath the bearing of the axle for the pur- 
pose of keeping the bearing properly oiled while in 
motion; see C.J.S. title Eailroads § 1, and also 11 
C.J. p 47 note 58. 

OELLEEAEIUS. A butler in a monastery; some¬ 
times in universities called "manciple” or "cater- 
er.”29 


70. Black L.D. 

71. Adams Gloss. 

72. La.—Campbell v. Nicholson, 3 
La.Ann. 458, 461. 

73. Escriche Diccionario. 

74. Escriche Diccionario. 

75. Black L.D. 

7& Black L.D. 

77. N.J.—Pearson v. Howey, 11 N. 
J.Law 12, 19. 

78. N.J.—^Pearson v. Howey, supra. 

79. Idaho.—Toncray v. Budge, 95 P. 
26, 36, 14 Idaho 621. 

An etemal relationsbip 

“Respecting celestial marriage it 
is said: ‘Marriage, as regarded by 
the Latter-Day Saints, is ordained of 
God, and designed to be an eternal 


relationship of the sexes. With this 
people it is not merely a temporal 
contract to be of effect on earth 
during the mortal existence of the 
parties, but a solemn agreement 
which is to extend beyond the grave. 
In the complete ceremony of mar¬ 
riage, as prescribed by the ehurch, 
the man and the woman are placed 
under covenant of mutual fidelity,^ 
not ‘until death do you part,' but 
‘for .time and for all eternity.’ ”— 
Hilton V. Roylance, 69 P. 660, 665, 
669, 25 Utah 129, 95 Am.S.R. 821, 58 
L.R,A. 723, Quoting Talmage, Articles 
of Paith p 457. 

80. Utah;—Hilton v. Roy lance, su¬ 
pra. 

81. Idaho.—Tonefay v. Budge, 95 P. 
26, 36, 14 Idaho 621. 
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.82. Black L.D. 

83. Escriche Diccionario. 

84. U.S.—Pauly Jail-Bldg. & Mfg. 
Co. V. Kearney County, Kan., 68 P. 
171, 173, 15 C.C.A. 351. 

85. Webster D. 

86. Neb.—State v. Armstrong, 149 
N.W. 786, 788, 97 Neb. 343, Ann. 
Cas.l917A 554. 

87. N.J.—^Board of Tenement House 
Supervision v. Schlechter, 83 A. 
783, 784, 83 N.J.Law 88. 

N.Y.—People v. Butler, 109 N.T.S. 
900, 904, 125 App.Div. 384. 

88. Tex.—Bigham v. State, 20 S.W. 
577, 31 Tex.Cr. 244, 249. 

89. Black L.D. 
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CELLULAB BOX. See Box 11 C,J.S. p 762 note 41. 

CELLULOID. An arbitrary and fancifnl trade- 
name for varions compounds of pyroxyline.^^ 

CELLULOSE. A carbohydrate in which the carbon 
and water are nnited in the same proportion as in 
stareh, the difference being in the structure of the 
molecules j it has been said to be the principal 
component of paper or wood and the common raw 
material employed in the arts of paper and Tvood- 
pulp manufacture.^ ^ 

CEMENT. In its ordinary eommercial sense, the 
Word has been defined as a substanee used in a soft 
or pasty state to join stones or brieks in a building, 
ete., which afterward beeomes hard like stone.92 
In a larger sense, the word has been defined as 
meaning any substanee used by men or animals for 
making bodies adhere to eaeh other, as glue, sealing 
wax, stareh paste, ete.93 «Cernent,” as commonly 
used, implies that a substanee is dissolved in a sol¬ 
vent, and when the solvent is evaporated the cernent 
hardens, and binds the layers of material togeth- 
er.34 lias heen sai'd that the word ^^cement” has 


various significations, its precise definition depend- 
ing on the eircumstances of its use; that it has the 
ordinary eommercial meaning of hydraulic cernent, 
and also a larger, and perhaps more generally ae- 
cepted, sense.^® 

Katural cemenf, The quick-setting product of a 
low-temperature kiln burning a cernent rock of ir- 
regular composition.^® 

Portland cernent. The slow-setting product of a 
high-temperature kiln burning a pulverized cernent 
rock, or mixture of clay and limestone of a very 
exaet and regular composition.^'^ 

Other phrases: “A thin layer of beat and mois- 
ture-proof glue or cernent;” also, as a verb, ^^ce- 
mented together.”^^ 

OEMENTEEIO. In Spanish law, eemetery.99 

CEMENTINGr. A specific method of uniting sub- 
stances; and "^cementing” has been eompared with 
other specific methods of securing materials togeth- 
er, such as “nailing,” ^^pegging,” «riveting,” «sewr- 
ing,” ^^soldering,” «vulcanizing,” and ^^welding.”^ 


90. U.S,—Celluloid Ufg. Co. v. Cel- 
lonite Mfff. Co., CC.N.J., 32 F. 94, 
96. 

Froperties and nse 

*'The substanee has had a wide 
reputation and popularity on account 
of its beauty and util^ty, and the 
great number of uses of varied char¬ 
acter to which it can be adapted. It 
has been extensively used for the 
outside portion of collars and cuffs, 
whereby these articles became im- 
pervious to water, and retained the 
smoothness and glossiness of high- 
ly starched linen; but celluloid cuffs 
are easily distinguished from 
starched linen cuffs.”—Celluloid Mfg. 


Co. V. Read, C.C.Conn., 47 F. 712, Co. v. Seamless Rubber Co., D.C^ 

713. Conn., 27 F,2d 925, 926. 

91. U.S,—Bauer Bros. Co. v. Bogalu- 95. U.S.—^American Sulphite Pulp 

sa Paper Co., C.C.A.La., 96 P.2d Co. v. Howland Falis Pulp Co.^ 

991, 993. Me., 80 P. 395, 404, 25 C.C.A. 500. 

92. Webster New Int.I>. 90. U.S.—^Donaldson v. Roksament 

As an article of produce Stone Co., C.C.N.Y., 170 F. 192, 193. 

“We think cernent, which is taken 97. U.S.—Donaldson v. Roksament 
from the earth, manufactured, and Stone Co., supra, 
made an article of merchandise, 93 . U.S.—Brunswick-Balke-Collender 

should be regarded as an article of Co. v. Seamless Rubber Co., D.C. 
produce.”—^Haebler v. New York Conn., 27 F.2d 925, 926. 

Produce Exch., 44 N.B. 87, 90, 149 Escriche Diccionario. 

11 C.J. p 48 notes 64-66. 

93. Webster New Int.D. Brunswick-Balke-Collender Co. v» 

94. U.S.—^Brunswick-Balke-Collender Seamless Rubber Co., supra. 
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This Title includes lands used for burial o£ the dead, whether in churchyards or other places, and 
regulations relating" thereto; organization, franchises, and powers of companies formed to provide and 
maintain such places; and rights, duties, and liabilities of such companies and of purchasers of lots or 
other rights or privileges in respect of property. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 
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§ 2 


§ 1. Definitions and Kinds 

A cemetery is a place or area of ground set aside for 
the buriai of the dead. There are two classes of ceme- 
teries, publlc and private. 

A cemetery is a place where the dead bodies of 
human beings are buried;i it is a place or area of 
ground set apart for the buriai of the dead,^ either 
by public authority or private enterprise.^ The 
term is synonymous with graveyard,** buriai 
ground,^ and place of buriai,® and it includes not 
only lots for depositing the bodies of the dead, but 
also such avenues, walks, and grounds as may be 
necessary for its use or for ornamental purposes.*^ 
The term ‘'graveyard’’ is also defined as a place 
for the buriai of the dead,® The terms ‘^cemetery,” 
'‘burying ground,” and “graveyard,” as used in tax 
exemption laws are defined in the CJ.S. title in 
Taxation § 292, also 61 CJ. p 490 notes 38-40, 44. 
Because of its inherent nature, a buriai ground is 
not subject to laws of ordinary property nor liable 
to be devoted to common uses.® 

The law contemplates two classes of cemeteries, 
public and private.^® The former class is used by 
the general community or neighborhood or church, 
while the latter is used only by a family or a small 


portion of a community.il A public cemetery is 
as much a public place as a courthouse or a mar- 
keti2 

§ 2. Establishment and Regulation 

A cemetery Is created by setting the ground apart 
for the buriai of the dead, marking it, and distinguish- 
ing it from the adjolning ground as a place of buriai. 
The state In the exercise of its police power has the 
right to provide for the establishment and discontinuance 
of cemeteries and to regulate their use, and this power 
it can delegate to municipalities or other qualified agen- 
cies of local government. 

A cemetery is not created merely by the use of 
a tract of land for the buriai of the dead, but it 
is created by the act of setting the ground apart 
for the buriai of the dead, marking it, and dis- 
tinguishing it from the adjoining ground as a place 
of burial.i® The use of ground for a public or 
private cemetery is not nnlawful,!^ but private in- 
terests in the place of buriai are so far public 
that they are subject to the control of the public 
authorities having charge of police regulations,!^ 
and the state in the exercise of its police power has 
the right to provide for the establishment and dis¬ 
continuance of cemeteries and to regulate their 
use,i® including the right to require the removal 


1. Ind.—^Winters v. State, 9 Ind. 172. 

11 C.J. p 50 note 1. 

2. 111.—Village of Villa Park v. 
Wanderer’s Rest Cemetery Co., 147 
N.E. 104, 316 111. 226. 

Kan.—City of Wichita v. Schwert- 
ner, 286 P. 266, 130 Kan, 397. 

Tex.—^Damon v. State, Com.App., 52 
S.W.2d 368—^Ex parte Adlof, 215 S. 
W. 222, 86 Tex.Cr. 13. 

11 C.J. p 50 note 2. 

3;, Tex.—^Damon v. State, Com.App., 
52 S.W.2d 368—Ex parte Adlof, 215 
S.W. 222, 86 Tex.Cr. 13, 

4. La.—^Metairie Cemetery Assoc. v. 
Board of Assessors, 37 Lia.Ann. 32. 

5. Mass.—Jenkins v. Andover, 103 
Mass. 94, 104, 4 Am.R. 555. 

Mo.—Fore v. Hoke, 48 Mo.App. 254, 
262. 

e. La.—^Metairie Cemetery Assoc. v. 
Board of Assessors, 37 La.Ann. 32. 

7. Ohio.—Wrey v. Nowlin, 19 Ohio 
N.P.,N.S., 484. 

S.C.—^Board of Com’rs for Claren- 
don County v. Holladay, 189 S.E. 
885, 182 S.C. 510, 109 A.L.R. 1496. 

Tex.—^Damon v. State, Com.App., 52 
S.W.2d 368—Ex parte Adlof, 215 
S.W. 222, 86 Tex.Cr. 13. 

11 C.J. p 50 note 6. 

8. Kan.—Cray v, Craig, 172 P, 1004, 
103 Kan. 100. 

28 C.J. p 824 note 32. 

9. Pa.—St. Peter’s Evangelical Lu- 
theran Church v. Kleinfelter, 96 
ra.Super. 146. 


10. Kan.—City of Wichita v. 

Schwertner, 286 P. 266, 130 Kan. 

. 397. 

N.Y.—^A. P. Hutchinson Land Co. v. 
Whitehead Bros. Co., 217 N.Y.S. 
413, 127 Misc. 558, affirmed 219 N. 
Y.S. 413, 218 App.Div. 682. 

11 C.J. p 50 note 7. 

Only two classes 

Mo.—Mount V. Yount, 2S1 S.W. 119, 
220 Mo.App. 187. 

“Old family graveyard” in excep. 
tioa la deed not only identifies the 
land excepted, but indicates the pur- 
pose of the exception, and the per- 
sons henefited by it, and such excep¬ 
tion is for the sole purpose of a 
graveyard, and for the interment 
only of persons answering the de- j 
scription ’ of members of the gran-1 
tor’s family, which included his 
lineal descendants generally.—Brown 
V. Anderson, 11 S.W. 607, 608, 88 Ky. 
577, 11 Ky.L. 107. 

I 

11. Kan.—City of Wichita v. 
Schwertner, 286 P, 266, 130 Kan. 
397. 

S.C.—County Board of Com^rs for 
Clarendon County v. Holladay, 189 
S.E. 885, -888, citing Corpus Juris. 
11 C.J. p 50 note 8. 
tTse of family groaad by public 
The use of land by the public with 
the consent of the owner for buriai 
purposes for a hundred years creates 
a public cemetery, although orig- 
inally it was used only for buriai of 
the owner's family.—In re Hunlock’s 
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Creek Cemetery, 16 Pa.Dist. & Co. 
152. 

12. Kan.—Cemetery Assoc. v. Men- 
inger, 14 Kan. 312. 

Tex.—^Peterson v. Stolz, Civ.App., 269 
S.W. 113, 117, Quoting Corpus Juris. 

13. 111.—Village of Villa Park v. 
Wanderer’s Rest Cemetery Co., 147 
N.E. 104, 316 111. 226. 

Abaadoament for ali other pur- 

poses results in law from the set¬ 
ting apart and appropriation of land 
as buriai ground.—Smallwood v. Mid- 
field Oil Co., Tex.Civ.App., 89 S.W.2d 
1086, error dismissed. 

14. Tex.—Farb v. Theis, Civ.App., 
250 S.W. 290. 

15. U.S.—Gamage v. Masonic Ceme¬ 
tery Ass*n, D.C.Cal., 31 F.2d 308, 
reversed on other grounds Masonic 
Cemetery Ass’n v. Gamage, C.C.A., 
38 F,2d 950, 71 A.L.R. 1027. cer¬ 
tiorari denied Gamage v. Masonic 
Cemetery Ass’n, 51 S.Ct. 30, 2S2 U. 
S. 852, 75 L.Ed, 755. 

Mich.—^Wetherby v. City of Jackson, 
* 249 N.W. 484, 264 Mich. 146. 
i^.C.—Shields V. Harris, 130 S.E. 189, 
190 N.a 520. 

11 C.J. p 50 note 11. 
la Ala.—Alosi V. Jones, 174 So. 774, 
234 Ala. 391. 

111.—Catholic Bishop of Chicago v. 
Village of Palos Park, 121 N.E. 
561, 286 111. 400. 

Ind.—Park Hili Development Co. v. 
City of Evansville, 130 N.E. 645, 
190 Ind. 432. 
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of the remains of persons theretofore buried.^'^ 
Th-e exercise of the police power with regard to 
cemeteries is subject to the usual constitutional lim- 
itationSjiS and the only basis for its exercise is 
protection of the life, health, comfort, and well- 
being of the community.^^ As burial places are 
indispensable and concern the public health, they 
are not the subject of absolute prohibition by leg- 
islative action.20 The exercise of the police power 
is not prevented by provisions in corporate charters 
under which lands are held for burial purposes,^! 
for neither the state nor a municipality can pre- 
clude itself from enacting laws prohibiting burials 
in places where they constitute a public nuisance, 


and notvvithstanding a charter has been granted to 
a cemetery association, the state or a municipality 
is not precluded from prohibiting further burials 
in the cemetery because of changed conditions ren- 
dering such further burials dangerous to health.22 
However, a Corporation cannot be deprived of its 
charter rights by an attempt at regulation which 
cannot be justified as an exercise of the police 

powen^s 

The power existing in the legislature to regulate 
the establishment and maintenance of cemeteries 
and places of burial may be delegated by the leg¬ 
islature to municipalities or other qualified agen- 
cies of local government.^^ A statute which con- 


Md.—Gordon v. Commissioners of 
Montgomery County, 164 A. 676, 
164 Md. 210. 

N.Y.—Moritz v. United Brethrens 
Church on Staten Island, 199 N.E. 
29, 269 N.Y. 125, reversed on oth¬ 
er grounds 278 N.Y.S. 342, 244 App. 
Uiv. 121—Baylis v. Van Nostrand, 
162 N.Y.S. 831, 176 App.Div. 396— 
Wojtkowiak v. Evangelical Lu- 
theran St. John's Church of Buf- 
falo, 255 N.Y.S. 180, 142 Misc. 264, 
reversed on other grounds 259 N.Y. 
S. 481, 236 App.Div. 411, affirmed 
185 N.E. 779. 261 N.Y. 656. 

Tenn.—Mensi v. Walker, 26 S.W.2d 
132, 160 Tenn. 468, appeal dis- 
missed Walker v. Mensi, 51 S.Ct. 
363, 283 U.S. 791, 75 L.Ed. 1417. 

11 C.J. p 50 note 12—12 C.J. p 915 
note 81. 

Exhumation or removal of dead bod- 
ies see C.J.S. title Dead Bodies § 
4, also 17 C.J. p 1140 note 28-p 
1142 note 66. 

Conditions for location of cemetery 
The state in its exercise of the 
police power may declare the condi¬ 
tions under which a cemetery may 
be located.—^Mensi v. Walker, 26 S. 
W.2d 132, 160 Tenn. 468, appeal dis- 
missed Walker v. Mensi, 51 S.Ct 363, 
283 U.S. 791, 75 L.Ed. 1417. 

Operation of mortoaries 
General cemetery act which if in- 
terpreted to permit operation of 
mortuaries in cemeteries, applied to 
each member of a general class of 
lot owners in California cemeteries 
was not invalid as discriminatory.— 
Vesper v. Forest Lawn Cemetery 
Ass’n, Cal.App., 67 P.2d 368. 

Land draining into stream used for 
water snpply 

Act precluding use for burial of 
dead of any land, drainage from 
which passed into any stream fur- 
nishing all or part of water supply 
of any city, except beyond distance 
of one mile from such city, does not 
apply to land which drained into riv¬ 
er more than three miles down 
stream from pumping station sup- 
plying City with water.—Common- 


wealth Trust Co. of Pittsburgh v. 
Allegheny Cemetery, 187 ,A. 506, 324 
Pa. 78. 

Statutes limited to public cemeteries 

(1) Where the legislature has en- 
acted one set of laws for public cem¬ 
etery associations and another set for 
cemeteries owned and conducted by 
private persons or religious corpora- 
tions, a cemetery owned and operat- 
ed by a religious Corporation is not 
governed by the statutes applicable 
to public cemetery associations.—In 
re Front Street, Sewer Assessment, 
163 N.W. 978, 138 Minn. 67. 

(2) A statute expressly limited to 
public or common cemeteries does 
not apply to priva,te cemeteries.—A. 
P. Hutchinson Land Co. v. White- 
head Bros, Co., 219 N.Y.S. 413, 218 
App.Div. 682, affirming 217 N.Y.S. 
413, 127 Misc. 558. 

17. U.S.—^Masonic Cemetery Ass’n v. 
Gamage, C.C.A.Cal., 38 F.2d 950, 71 
A.L.R. 1027, reversing, D.C., Gam¬ 
age V. Masonic Cemetery Ass’n, 31 
P.2d 308, and certiorari denied 51 
S.Ct 30, 282 U.S. 852, 75 L.Ed. 
755. 

Cal.—^Bean v, Odd Fellows Cemetery, 
18 P.2d 667, 217 Cal. 787—Seale y. 
Masonic Cemetery Ass’n, 18 P.2d 
667, 217 Cal, 286. 

N.C.—Humphrey v. Front St M. E. 

Church, 13 S.E. 793, 109 -N.C. 132. 
Pa,—Craig v. Pittsburgh First Presb. 
Church, 88 Pa. 42, 32 Am.R. 417. 

18. U.S.—Gamage v. Masonic Ceme¬ 
tery Ass’n, D.C.Cal., 31 P.2d 308, 
reversed on other grounds, C.C.A., 
Masonic Cemetery Ass’n v. Gam¬ 
age, 38 P.2d 950, 71 A.L.R. 1027, 
certiorari denied Gamage v. Ma¬ 
sonic Cemetery Ass’n, 51 B.Ct 30, 
282 U.S. 852, 75 L.Ed. 755. 

19. Ind.—^Park Hili Development Co. 
V. City of Evansville, 130 N.E. 645, 
190 Ind. 432. 

Exercise of police power generally 
see C.J.S. title Constitutional Law 
§ 175, also 12 C.J. p 908 note 22 
et seq. 

20. 111.—Village of Villa Park v. 
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Wanderer’s Rest Cemetery Co., 147 
N.E. 104, 316 111. 226. 

11 C.J. p 51 note 18. 

21. 111.—Lakeview v. Rose Hili Cem¬ 
etery Co., 70 111. 191, 22 Am.R. 71. 

Mass.—^Woodlawn Cemetery v. Ever- 
ett 118 Mass. 354—Sohier v. Trin- 
ity Church, 109 Mass. 1. 

22. Mo.—Union Cemetery Assoc. v. 
Kansas City, 161 S.W. 261, 262 Mo. 
466. 

23. 111.—^People V. John Doe of 
Rosehill Cemetery Co., 166 N.E. 
112, 334 111. 555. 

11 C.J. p 51 note 14. 

Begulatiou as to headstones 

Statute prohibiting one in control 
of cemetery from prohibiting erec- 
tion of headstones approved by gov- 
ernment for soldiers' graves was 
held invalid.—People v. John Doe of 
Rosehill Cemetery Co., 166 N.E. 112, 
334 111. 555. 

24u Ala.—^Alosi v. Jones, 174 So. 774, 
776, citing Corpus Juris. 

Md.—Gordon v. Commissioners of 
Montgomery County, 164 A. 676, 
164 Md. 210. 

Mich.—^Wetherby v. City of Jackson, 
249 N.W. 484, 264 Mich. 146, citing 
Corpus Juris. 

Chio.—^Fraser v. Lee, 8 Ohio App. 
235. 

11 C.J. p 51 note 23. 

County comxxiissioners 
Md.—Gordon v. Commissioners of 
Montgomery County, 164 A. 676, 
164 Md. 210. 

Deterzulnation of facts 

Legislature may enact law and 
delegate power to court or municipal 
legislative body authorized to de¬ 
termino facts under which law 
should be applied.—Mensi v. Walker, 
26 S.W.2d 132, 160 Tenn. 468, ap¬ 
peal dismissed Walker v. Mensi, 51 
S.Ct. 363, 283 U.S. 791, 75 L.Ed. 1417. 
Removal of bodies buried within city 
limits 

Cal.—Bean v. Odd Fellows Cemetery 
Ass’n, 18 P.2d 667, 217 Cal. 787— 
Seale v. Masonic Cemetery Ass'n, 
18 P.2d 667, 217 Cal. 286. 
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fers upon a local governmental agency a wholly 
unregulated discretion to allow or prevent estab- 
lishment or maintenance of a cemetery is invalid,-® 
but a statute is not unconstitutional where arbitrary 
power is not granted,26 as where the use by the 
local agency of the authority granted is to be based 
on the exercise of the police power.27 

Crematories. The police power may be invoked 
to prevent the establishment of a crematory only 
where the public health, safety, convenience, or 
welfare is or may be jeopardized. The fact that 
the advance of the market value of property in the 
ncighborhood may be retarded is not a ground.-^ 

§ 3. - By Municipal Corporations 

a. In general 

b. Establishment and management of 

municipal cemetery 

a. In General 

A municipality may adopt reasonable regulations with 
respect to buriai places under express legislative author¬ 
ity or under Its general police powers. However, it must 
not act arbitrarily or unreasonably. 

The buriai of the dead and the maintenance of 
cemeteries is not a municipal affair subject to 


§ 3 

regulation only under the express powers conferred 
by the charter of the municipality, but it is a sub¬ 
ject for regulation under legislative enactment or 
under the police power.-^ A municipality may 
adopt reasonable regulations with respect to buriai 
places within its limits under express legislative 
authority or grant of power for the purpose,^^ or 
under its general powers to safeguard the public 
health, welfare, and safety.^^ Such power must 
not be exercised in an arbitrary or imreasonable 
manner,32 or in such a manner as to be discrim- 
inatory or Creative of a monopoly.^^ The power 
when thus possessed is a continuing power which 
may be exercised by the municipality from time to 
time as the public health and welfare may re¬ 
quire,and it may prohibit future burials in ex- 
isting cemeteries or the establishment of new cem¬ 
eteries within specified portions of their corporate 
limits,prevent the extension or enlargement of 
cemeteries already existing,^^ or require the re- 
moval of bodies from a cemetery already existing.^'^ 
An ordinance is not arbitrary, unreasonable, or 
unjustly discriminatory because it permits the con- 
tinued existence and operation of other well kept 
cemeteries in the district and prohibits future bur¬ 
ials in a certain cemetery which is greatly neg- 


25. Md.—Commissioners of Prince 
George’s County v. Northwest 
Cemetery Co., 154 A. 452, 160 Md. 
653. 

26. Tenn.—Mensi v. Walker, 26 S. 
W.2d 132, 160 Tenn, 468, appeal 
dismissed Walker v. Mensi, 51 S. 
Ct. 363, 2S3 U.S. 791, 75 L.Ed. 
1417. 

Regulations as to location of buriai 
places generally see infra § 15, 
Seclaration of conditions to be xuet 
Tenn.—Mensi v. Walker, supra, 

27. Md,—Gordon v. Commissioners 
of Montgomery County, 164 A. 676, 
164 Md. 210. 

Some rule 

Statute placing cemeteries and 
other projects in a certain county 
under supervision of county commis¬ 
sioners was held not invalid exten¬ 
sion of commissioners* authority in 
disregard of horne rule amendment 
to constitution, where privilege un¬ 
der such amendment was not exer¬ 
cised within county.—Gordon v. 
Commissioners of Montgomery Coun¬ 
ty, supra. 

28. Cal.—^Abbey Land, etc., Co. v. 
San Mateo County, 139 P. 1068, 
167 Cal. 434, 52 L.R.A.,N.S., 408, 
Ann.Cas.l915C 804. 

29. U.S.—Masonic Cemetery Ass’n 
V. Gamage, C.C.A.Cal., 38 F.2d 950, 
71 A.L.R, 1027, reversing, D.C., 
Gamage v. Masonic Cemetery 
Ass’n, 31 F.2d 308, and certiorari 

14 C.J,S.-5 


denied 51 S.Ct. 30, 282 U.S. 852, 
75 L.Ed. 755. 

30. Ala.—Alosi v. Jones, 174 So. 
774, 234 Ala. 391. 

Tex.—Ex parte Adlof, 215 S.W. 222, 
86 Tex.Cr. 13. 

11 C.J. p 51 note 25, 

31. Tex.—Ex parte Adlof, supra. 

11 C.J. p 51 note 24. 

32. N.Y.—^Moritz v. United Breth- 
rens Church on Staten Island, 278 
N.Y.S. 342, 244 App.Div. 121, re- 
versed on other grounds 199 N.E. 
29, 269 N.Y. 125. 

Tex.—Ex parte Adlof, 215 S.W. 222, 
86 Tex.Cr. 13, 

11 C.J. p 51 note 26. 

33. Ala.—Bryan v. Birmingham, 45 
So. 922, 154 Ala. 447, 129 Am.S.R. 
63. 

Cal.—^Ex p. Bohen, 47 P. 55, 115 Cal. 
372, 36 L.R.A, 618. 

R.L—^luszkewicz v. Luther, 76 A. 

829, 30 R.I. 570. 

11 C.J. p 52 note 27. 

34. N.Y.—Peo. v. Pratt, 29 N.E. 7, 
129 N.Y. 68. 

35. Mo.—German Evangelical Prot- 
estant Congregation of Church of 
Holy Ghost v. Schreiber, 209 S.W. 
914, 277 Mo. 113, certiorari dis¬ 
missed Schreiber v, German-Evan- 
gelical Protestant Congregation of 
Church of Holy Ghost, 40 S.Ct. 9, 
250 U.S. 677, 63 L.Ed. 1202. 

11 C.J. P 52 note 29. 
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Flenary power 

Ala.—^Alosi V. Jones, 174 So. 774, 234 
Ala. 391, citing Corpus Juris. 

36. N.Y.—Moritz v. United Breth- 
rens Church on Staten Island. 199 
N.E. 29, 269 N.Y. 125, reversed on 
other grounds 278 N.Y.S. 342, 244 
App.Div. 121. 

11 C.J. p 52 note 30. 

Bxception ia New York City charter 
Greater New York municipal char¬ 
ter section prohibiting any person, 
associat ion, or Corporation from us- 
ing any land for cemetery purposes 
in Richmond county was held to ex- 
cept Richmond county from general 
provisions of general statute pro- 
viding for acquisition of property 
by religious corporations for ceme¬ 
tery purposes.—Moritz v. United 
Brethrens Church on Staten Island, 
supra. 

37. U.S.—Masonic Cemetery Ass’n 
V. Gamage, C.C.A.Cal., 38 F.2d 950, 
71 A.L.R. 1027, reversing, D.C., 
Gamage v. Masonic Cemetery 
Ass’n, 31 P.2d 308, and certiorari 
denied 51 S.Ct. 30, 282 U.S. 852, 75 
L.Ed. 755. 

Cal.—Bean v. Odd Fellows Cemetery 
Ass’n, 18 P.2d 667, 217 Cal. 787— 
Seale v. Masonic Cemetery Ass'n, 
18 P.2d 667, 217 Cal. 286. 

N.C.—Humphrey v. Front St. M. E. 
Church, 13 S.E. 793, 109 N.C. 132. 
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lected,^^ or directs the removal of bodies frerm the 
neglected cemetery where it is a menaee to the 
safety of life and property in the district^^ How- 
ever, an ordinance which prohibits further burials 
in a cemetery not because of the fact that they 
■vvould endanger the public health, but because the 
continued existence of the cemetery is detrimental 
to neighborhood real estate values, is so unreason- 
able and oppressive that it cannot be sustained as 
a valid exercise of the police power.*^*^ The ade- 
quacy of existing burying grounds may be consid- 
ered in allowing or disallowing the reopening of a 
cemetery.^^ An ordinance forbidding the estab- 
lishment of a new cemetery applies to prevent 
burial in a cemetery laid out but in which no 
bodies have been interred.^2 An ordinance promul- 
gating a rule on which the state has already leg- 
islated is invalid.-^^ In the absence of authority 
from the legislature, a municipality has no control 
over cemeteries established outside of the city lim- 
its.44 

b. Establishment and Management of Munici- 
pal Cemetery 

When expressly so authorized, a municipality may 


own and maintain cemeteries. It may exercise generaf 
control over a cemetery owned by it, but must not ex¬ 
ercise the control in an arbitrary, unreasonable, or 
capricious manner. 

When permitted by statute or by charter, a city 
has power to acquire land for cemetery purposes 
and to maintain cemeteries,45 and, although not ex¬ 
pressly stated in the grant of power, it may do this 
outside the city limits.45 Power granted by a city 
charter to purchase grounds for cemetery purpos¬ 
es outside the city is not inconsistent with a stat¬ 
ute empowering purchase of lands for such pur¬ 
poses within the city limits.47 • Under a charter 
giving a city authority to establish cemeteries, it 
has discretion to judge of their necessity and to 
select their location.48 Where a statute authorizes 
a town to own and manage a cemetery, a convey- 
ance of land to the trustees of the town for use 
as a cemetery vests title in the town.49 

A city may, of course, exercise general control 
over a cemetery owned by it;50 but such control 
must not be exercised in an arbitrary, unreasona¬ 
ble, or capricious manner,5i and the city is gov- 
erned by the same rules as control private corpo- 
rations engaged in a similar business under like 


38. Ala.—Alosi v. Jones, 174 So,, 
774, 234 Ala, 391. 

39 . XJ.S.—Masonic Cemetery Ass’n 
V. Gamage, C.C.A.Cal., 38 F.2d 950, 
71 A.L.R. 1027, reversing, D.C., 
Gamage v. Masonic Cemetery 
Ass’n, 31 F,2d 308, and certiorari 
denied 51 S.Ct. 30, 282 U.S. S52. 75 
L,Ed. 755. 

40. Mo.—Union Cemetery Assoc. v. 
Kansas City, 161 S.W. 261, 252 Mo. 
466. 

41. Ala.—^Alosi v. Jones, 174 So. 774, 
234 Ala. 391. 

42. Minn.—State v. Harrington, 209 
N.W. 6, 167 Minn. 410. 

43. Deptli of graves 

Boro-ugh was powerless to require 
certificates of inspection by ordi¬ 
nance regulating depth of graves 
after state health department pro- 
mulgated similar rule as to same 
subject matter.—Commonwealth v. 
Dickey, 175 A. 285, 115 Pa.Super, 164. 

44. Ind.—Begein v. Anderson, 28 
Ind. 79—Bogert v. IndianapoUs, 13 
Ind. 134. 

45. lowa.—^Duntz v. Ames Cemetery 
Ass’n, 186 N.W. 443, 192 lowa 1341. 

Tenn.—Town of Pulaski v. Ballen- 
tine, 284 S.W. 370, 153 Tenn. 393. 

Statute pertaining to town not ap- 
plicable to city 

Comp.St.l921, § 4311, authorizing 
town trustees to enter into an op- 
tional contract for the purchase of 
lands for cemetery purposes, and re- 
quiring calling an election to vote on 
such purchase, is not applicable to a 


City of the first class, under § 4310. 
—Huston V. City of Miami, 224 P. 
316, 98 Okl. 35. 

46k Permission to bnry nonresidents 
Priv.Acts 1925 c 475, amending 
Acts 1903 c 269, conferring upon 
town right to acquire property for 
cemetery, was held not invalid he- 
cause permission was granted to al- 
low burial of people who had resid- 
ed outside town.—Town of Pulaski 
V, Ballentine, 284 S.W. 370, 153 Tenn. 
393. 

47. Okl,—City of Tulsa v. Purdy, 
174 P. 759, 73 Okl. 98. 

48. Ind.—Greencastle v. Hazelett, 
23 Ind. 186. 

49. Ky.—City of Hartford v. Gil- 
lespie, 86 S.W.2d 1003, 260 Ky. 
S33. 

50. Ga.—Nicolson v. Daflin, 83 S.E. 
658, 142 Ga. 729. 

Mich,—^Wetherby v. City of Jackson, 
249 N.W. 484, 264 Mich. 146. 
Mo.^Hammersley v. La Forge, App., 
80 S.W.2d 211. 

Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or. 435, petition. denied 
199 P. 381, 100 Or. 435. 

Graves and vaults 

<1) An ordinance of a city owning 
and maintaining a cemetery which 
provides that no person other than 
the City brick mason and gravedig- 
ger should dig graves or construet 
! vaults in the cemetery has been held 
not unconstitutional nor unreason¬ 
able.—City Council of Augusta v. 
I Bredenberg, 91 S.TJ. 486, 146 Ga. 459. 
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(2) There’ is also authority hold- 
ing that an ordinance prohibiting 
one from digging a grave in the 
cemetery for compensation without 
consent of the superintendent there- 
of is unreasonable and unconstitu¬ 
tional, being an unlawful restriction 
on a useful and harmless avocation. 
—Ex parte Adlof, 215 S.W. 222, 86 
Tex.Cr. 13. 

Rsmedy for iajury to others by lot 
owner 

If a purchaser of a burial lot in 
a municipal cemetery, by failing to 
act or acting wrongfully, in jures 
the rights of others, the. city may 
resort to its right of general con¬ 
trol to avail itself of the remedy.— 
Mansker v. City of Astoria,. 198 P. 
199, 100 Or. 435, petition denied 199 
P. 381, 100 Or. 435. 

51, Ga.—^Nicolson v, Baffin, 83 S.E. 
658, 142 Ga. 729. 

Mich.—^Wetherby v. City of Jackson, 
249 N.W. 484, 485, 264 Mich. 146, 
citing Corpus Juris. 

Tex.—^Ex parte Adlof, 215 S.W. 222, 
86 T6x.Cr. 13. 

Puuerals withiu cemetery grounds 
Rules of horne rule city providing 
that funerals, whUe within city 
cemetery grounds, shall be under 
control of superintendent of ceme¬ 
teries, and that no' tents except those 
owned by city will be allowed in city 
cemeteries for funerals, was held a 
valid exercise of police power, and 
not arbitrary, capricious, and unrea¬ 
sonable.—^Wetherby v. City of Jack¬ 
son, ‘249 N.W. 484, 264 Mich. 146. 
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circumstances.52 

Powers of the city councii over cemeteries which 
are not divested by a statute delegating certain 
powers to a commission are retained by the coun- 
Notwithstanding the chairman of the city 
councii is ex ofhcio a member of the board of 
triistees of a cemetery, such board, unless the ceme- 
tery may be regarded as a part of the city prop- 
erty, cannot be regarded as a city board or agent.^-i 
When so provided by statute a township trustee is 
requircd to care for and maintain a ptiblic ceme¬ 
tery within the town and owned by it.^^ ^ 

councii is without authority to divest itself of title 
to a municipal cemetery and to confer upon pri¬ 
vate citizens the control and management vested 
by statute in the city.56 

§ 4. Change of Control 

Change of control of a cemetery from a town to a 
City organized within the limlts of the town may be ef- 
fected by the legislature if the rights of the inhabitants 
are saved to them. A statute which requires a city to 
transfer a cemetery to a private Corporation without ade- 
quate compensation is invaiid. 

The control of a cemetery which has been ac- 
quired by a to^vn solely for public use, and in which 
it has no beneficial interest, may lawfully be taken 
from it by the legislature and vested in a city 
which has been organized within its limits, and 
which embraces the cemetery within its boundaries, 
if the rights and beneficial interests in the property 
of the inhabitants of both city and town are saved 
to them.57 A statute providing that the title to 
public burial grounds located within a city is vested 
in the Corporation where lo^cated authorizes town¬ 
ship trustees to deed cemetery property within a 
city^s limits to the city.58 A statute which requires 
the city to transfer a cemetery to a private Cor¬ 
poration without adequate compensation is inval- 
i(j^59 When not required by statute, an order of 


§ 6 

court is not necessary to enable a cemetery to be 
conveyed by a township board to a cemetery cor- 
poration.C'^ A statute providing that. where a 
township is divided, its burying groiind shall be- 
long to the township in which it lies thercafter 
does not apply to a casc where the cemetery falis 
within the limits of a city incorporatcd from the 
township.^^ 

§ 5. Corporatioris and Associations 

Under express statutory deflnltlon, a cemetery Cor¬ 
poration means any Corporation organized for the burial 
of the dead in a vault or receptacle. 

Under express statutory definition, a cemetery 
Corporation means any Corporation organized for 
the burial of the dead in a vault or a receptacle.^- 
A Corporation organized as a fraternal body and 
so incorporatcd does not constitute a cemetery Cor¬ 
poration, although it has owned and maiiagcd a 
cemetery as a voluntary Service to the community 
for many years.^^ 

§ 6. - Formation and Organization in 

General 

Dependent on applicable statutory provisions in the 
various jurisdictions, a cemetery Corporation may or 
may not be organized under the general corporate Jaw 
and may or may not be organized for pecuniary profit. 

Cemetery corporations are usiially regarded as 
organized for public rather than for private pur- 
poses,®^ and their management has been held to be 
in the nature of a charitable, pious, or sacred 
trust.®^ Ordinarily, statutes expressly provide for 
their formation, and a Corporation organized under 
the general Corporation law as a business Corpo¬ 
ration rather than under the special statutory pro¬ 
visions is not entitled to the rights of a cemetery 
corporation.66 However, when permitted by stat¬ 
ute, commercial corporations for owning, manag- 
ing, and operating cemeteries may be organized 


62l Mich.—^Wetherby v, City of 
Jackson, supra. 

53. Or.—^l^Iansker v. City of Astoria, 
198 P. 199, 100 Or. 435, petition 
denied 19’9 P. 381, 100 Or. 435. 

54. N.J.—Trustees of Hoboken 
Cemetery v. Griffln, 95 A. 75S‘, 88 
N.J.Law 111, afiirmed Trustees of 
Hoboken Cemetery v. City of Ho¬ 
boken, 99 A. 1070, 89 N.J.Law 111. 

55. Ind.—Sell v. State. 125 N.E. 402^ 
188 Ind. 671. 

56. Ky.—City of Hartford v. Gil- 
lespie, 86 S.W.2d 1003, 260 Ky. 
833. 

Becovezy of possessiou and proceeds 
of sale of lots 

Ky.—City of Hartford v. Gillespie, 
86 S.W.2d 1003, 260 Ky. 833. 


57. Wis.—Columbus v. Columbus, | 

52 N.W. 425, 82 Wis. 374, 16 L.R. I 
A. 695. ! 

58. Ohio.—King v. City of Shelby, 
178 N.E. 22, 40 Ohio App. 195. 

59. Mass.—^Mount Hope Cemetery v. 
Boston, 33 N.E. 695, 158 Mass. 509, 
35 Am.S.R. 515. 

60. Mich.—^Rowley v. Laingsburg 
Cemetery Ass’n, 184 N.W. 480, 215 
Mich. 673. 

61. Mich.—Buena Vista Tp. Bd. of 
Health v. East Saginaw, 7 N.W. 
SOS, 45 Mich. 257. 

62. N.T.—Moore v. United States 
Cremation Co., 9 N,E.2d 795, 798, 
275 N.Y. 105. 


63. Kan.—Dunlap v. Union Lodge 
No. 15, L O. O. P., 2S2 P. 715, 129 
Kan, 287. 

64. 111.—East Hili Cemetery Co. v. 
Thompson, 97 N.E. 1036, 53 Ind. 
App. 417. 

11 C.J. p 52 note 40. 

Quasi public Service corporations 
N.J.—^Bliss V. Linden Cemetery 
Ass^n, 107 A. 594, 90 N.J.Eq. 404, 
afiirmed 109 A. 500, 91 N.J.Eq. 
329. 

65. N.J.—^Dennis v, Glenwood Ceme¬ 
tery, 130 A. 373, 96 N.J.Eq. 399. 

66. N.Y.—Grace v. Repose Mauso- 
leums. Inc.. 139 N.Y.S. 300, 78 

, Misc. 213, 215. 
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under the general statutes.^7 duration of a 

cemetery Corporation which is incorporated as a 
benevolent Corporation is necessarily perpetua!.®^ 
Where a statute requires a portion of the lots in 
a cemetery to be occtipied as a condition for the 
incorporation of a cemetery association, it is not 
necessary that all the lots be occupied by the dead.®^ 
A statute prohibiting additional cemetery corpora- 
tions in a certain county has been held not to 
prohibit the incorporation of a cemetery associa¬ 
tion in existence and operating a cemetery at the 
time of the enactment of the statute.^0 Under a 
statute authorizing individuals to associate for the 
purpose of procuring and establishing a burying 
ground, individuals may associate to enlarge a bury¬ 
ing ground theretofore used as a public burying 
ground.Where title to land purchased by a re- 
ligious Corporation is taken in the name of trustees 
to hold for the use and benefit of the members 
of the parish, a majority of the parishioners are 
not proprietors and entitled to incorporate under 
a statute permitting incorporation by proprietors 

of a cemetery.'^2 

Pecuniary profit. In accordance with statutory 
provisions in the particular jurisdictions, cemetery 
corporations may'^3 or may not*^^ be organized for 
profit. Incorporators who are the oniy parties 
financially interested in the undertaking and who 
take all the risks incident' to the enterprise cannot 
be considered as promoters taking a secret profit, 
where the extent of the return on their investment 
or their profit is definite and liquidated.'^^ 

Amendment of hy-laws. An amendment of the 
by-laws of a cemetery association without notice 
to its members as required by the by-laws is in- 
valid, although the by-laws do not provide the man- 
ner of notice.*^^ 


§ 7. - Membership 

Under express statutory provisions, owners of lots 
become members of the cemetery Corporation. Where 
the Corporation is not for pecuniary profit, the members 
cannot make a profit for themselves. 

Under express statutory provisions' in some ju¬ 
risdictions, or under express provisions in the 
charter of the Corporation, owners of lots purchas¬ 
ed of cemetery corporations may become members 
thereof, and be entitled to vote in the election of 
officers and on other matters to the same extent 
as stockholders in other corporations.'^'^ Owner- 
ship of a lot is not equivalent to membership in 
a society which by its charter was to consist of 
such persohs as might be admitted members and 
comply with the articles and rules of the society. 

Where a cemetery Corporation is formed under 
laws relating to the formation of corporations not 
for pecuniary profit, the members cannot make a 
profit for themselves out of the sales of lots or 
other revenue of the cemetery; nor can they make 
a gift of their revenue to another and independent 
Corporation.*^^ 

§ 8. - Stock 

When permitted by statute a cemetery corporatiori 
may issue stock and pay dividends to stockholders. 
Stockholders may enact by-laws and the laws generaliy 
appllcable to the ownership of stock may be enforced. 

When permitted by statute cemetery corporations 
may be organized as business rather than as char- 
itable corporations, and may issue stock and pay 
dividends to stockholders.^^ In accordance with 
the provisions of the statute, stockholders may 
claim dividends if after current expenses are de- 
ducted from the total receipts from all sources a 
surplus remains, but the trustees need not declare 
a dividend, the declaration with them being dis- 


67. Wis.—^Hillier v. Lake View 
Memorial Park, 243 N.W. 406, 208 
Wis. 614. 

Consent to be grovemed by g'exieral 
law 

Ohio.—Board of Education of City of 
Akron v. Proprietors of Akron Ru- 
ral Cemetery, 144 N.B. 113, 110 
Ohio St. 430. 

68. Mo.—Newton v. Newton Burial 
Park, 34 S.W.2d 118, 326 Mo. 901. 

69. Ind.—^Paul v. Walkerton Wood- 
lawn Cemetery Ass’n, 184 N.E. 542, 
204 Ind. 705. 

70. N.T.—Baylis v. Van Nostrand, 
162 N.Y.S. 831, 176 App.Div. 396. 

71. Conn.—Edwards v. • Stonington 
Cemetery Assoc., 20 Conn. 466. 

72. Mass.—Simon v. Sleinis, 170 N. 
E. 421, 270 Mass. 465. 

73. Mo.—^United Cemeteries Co. v. 


Strother, 61 S.W.2d 907, 332 Mo. 
971, 90 A.L,.R. 438. 

Wis.—^Hillier v. Lake View Memo¬ 
rial Park, 243 N.W. 406, 208 Wis. 
614. 

11 C.J. p 53 note 44. 

74. Ohio.—State v. Meyer, 19 Ohio 
App. 436—Frey v. Nowlin, 19 Ohio 
N.P.,N.S., 484. 

11 C.J. p 53 note 43. 

Profit by natural persons permitted 
Although under the statutes in 
Ohio a cemetery Corporation may 
not be condiicted for profit, a nat- 
ural person or association may oper¬ 
ate a cemetery for profit.—State v. 
Meyer, 19 Ohio App. 436. 

75. N.J.—^Dennis v. Glenwood Ceme¬ 
tery, 130 A. 373, 96 N.J.Eq. 399. 

76. Neb.—State v, Offutt, 236 N.W. 
174, 121 Neb. 76. 
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77. Kan.—^Davis v. Coventry, 70 P. 
583, 65 Kan. 557, appeal dismissed 
24 S.Ct. 855, 193 U.S. 668, 48 L. 
Ed. 840. 

Pa.—Com. V. Pisher, 2 Brewst. 394, 
7 Phila. 264. 

Tex.—Oakland Cemetery Co. v. Peo- 
ple’s Cemetery Assoc., 57 S.W. 27, 
93 Tex. 569, 55 L.R.A. 503. 

78^ Pa.—Com. v. Union Burial- 

ground Soc., 78 Pa. 308. 

79. N.J.—Clark v. Bahway Ceme¬ 
tery Co., 61 A. 261, 69 N.J.Eq. 636. 

SOii Mass.—Fopiano v. Italian Catho- 
lic Cemetery Ass'n, 156 N.B. 708, 
260 Mass. 99. 

N.Y.—Firmes v. Mt. Hope Cemetery 
Ass’n, 161 N.E. 452, 248 N.Y. 152, 
affirming 224 N.Y.S. 797. 222 App. 
Div. 656. 

11 C.J. p 53 note 52. 
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crctionary in accordance with the general power 
of directors of a Corporation over dividends.^^ 
Where there never have been any profits or moneys 
unexpended in the hands of the association, not 
nceded for the care and improvernent of the cerne- 
tery grounds, a promoter and stockholder is not 
entitled to an accounting.^- Where a cemetery Cor¬ 
poration has power to issue and to sell stock, the 
directors may sue the stockholders for their un- 
paid stock subscriptions, and if the directors do 
not do so, equity will assume jurisdiction to com- 
pcl stockholders to pay the amount unpaid on their 
stock subscriptions for the purpose of paying the 
debts of the Corporation.^^ A bili in equity for 
the abrogation of a by-law, under which the in- 
corporators of a cemetery Corporation design to 
perpetuate themselves in office, will not lie until 
it is manifest that a change cannot be effected 
through appropriate corporate action, mandamus 
may be resorted to to compel the calling of a cor¬ 
porate meeting, and a majority of the stockholders 
may enact by-laws.^^ A cemetery corporationes by- 
law prohibiting the sale of stock until it is first 
offered 'for sale to the Corporation is valid and 
binding on each stockholder, and the Corporation 
is not required to recognize as stockholders persons 
vvho have bought stock not previously offered to 

the corporation.ss 

The issuance of certificates of stock does not 
confer the usual rights of a Corporation stockhold¬ 


er, where such is not contemplated by the statutc 
governing incorporation of cemeteries.^^ Where 
specihc provision is made for the organization of 
cemetery corporations, but such corporations are 
made subject to the general supervisory powers of 
the legisiature, an issue of stock by such a Cor¬ 
poration, although unauthorized, may be validated 
by a subsequent act of the legisiature. The rights 
of stockholders may be protected in equity, and 
the laws generally applicable to the ownership of 
stock may be enforced.^" 

§ 9. - Land Shares or Certificates 

Under statutes so providing, a cemetery Corporation, 
in payment for the land purchased, may give land shares, 
or certificates which entitie the holder to receive a cer- 
tain part of the proceeds of subsequent sales of buriat 
lots. 

Under statutes which so provide, a cemeter>' Cor¬ 
poration may purchase land, giving in payment 
the re for what are known as land shares or certifi¬ 
cates authorizing the holders to receive a certain 
percentage of the proceeds of subsequent sales of 
burial lots by the cemetery Corporation; and the 
rights of holders and transferees of such shares 
and certificates as between themselves or in rela- 
tion to the association or Corporation must be de- 
termined by their contracts, as construed in con- 
nection with the governing law and the circum- 
stances.ss Where the statute provides that ceme¬ 
tery corporations may issue certificates of indebted- 


81. N.T.—Firmes v. Mt, Hope 

Cemetery Ass’n, supra. 

Proportional part of surplns 
Where a Statute provides for the 
exchange of certificates of indebted- 
ness for shares of stock, the holders 
to receive in lieu of interest a semi- 
annual dividend for their proportion¬ 
al part of the surplus over current 
expenses, the term “proportional 
part of the surplus" should be in- 
terpreted to mean such part of the 
total dividend as each stockholder’s 
shares bear to the total shares is- 
sued.—Firmes v. Mt. Hope Cemetery 
Ass’n, supra. 

Beceipts from sale of lots 

“Total receipts from all sources” 
include receipts from the sale of 
lots.—Firmes v. Mt. Hope Cemetery 
Ass’n, supra. 

82. N.J.—Kennedy v. «Tranquility 
Cemetery Co., 95 A. 115, 84 N.J.Eq. 
632. 

83. Mich.~C. H. Little Co. v. TVood- 
ward Ave. Cemetery Assoc., 97 N. 
W. 682, 135 Mich. 248. 

84. Mass.—Granara v. Italian Cath- 
olic Cemetery Assoc., 105 N.E. 
1073. 218 Mass. 387. 

85. Mass.—^Fopiano v. Italian Catho- 


lic Cemetery Ass’n, 156 N.E. 708, 
260 Mass. 99. 

86. N.J.—East Ridgelawn Cemetery 
Co. V. Frank, 75 A. 1006, 77 N.J.Eq. 
36. 

11 C.J. p 53 note 51. 

87. Mass.—Granara v. Italian Catho- 
lic Cemetery Assoc., 105 N.E. 1073, 
218 Mass. 387. 

88. N.J.—Bittles v. AVest Ridgelawn 
Cemetery Co., 120 A. 647, 97 N.J. 
Eq, 808. 

N.T.—Sullivan v. Mt. Carmel Ceme¬ 
tery Ass’n, 155 N.E. 580, 244 N.T. 
294, affirming 216 N.Y.S.’ 576, 217 
App.Div. 309, and answering certi- 
fied questions >218 N.Y.S. 914, 218 
App.Div. 737—^Reese v. Pinelawn 
Cemetery, 276 N.Y.S. 381. 243 App. 
Div. 165—Singer v. Mt. Carmel 
Cemetery Ass*n, 216 N.Y.S. 916, 
217 App.Div. 780—In re Chauncey, 
181 N.Y.S. 653, 191 App.Div. 359, 
reversing 175 N.Y.S, 2, 106 Misc. 
534—Gilleran v. Owens, 171 N.Y.S. 
596, 1S4 App.Div. 209. 

11 C.J. P 53 note 61, p 54 note 77. 

Iiogislatnre cannot destroy the 
rights the certifleate holders have to 
require that the terms of their cer¬ 
tificates, lawfully issued, be com- 


plied with.—Hughes v. Pinelawn 
Cemetery, 177 N.Y.S. 175. 

Bestrictioa to net proceeds 

Under statute providing that 
cemetery corporations might agree 
to pay vendor of lands one half of 
proceeds of all sales, and that resi¬ 
due should be applied to preserva- 
tion, improvement, and embellish- 
ment of the cemeteries, holders of 
land purchase certificates can be en¬ 
titled to share only in one half of 
net proceeds of sales.—Reese v. 
Pinelawn Cemetery, 276 N.Y.S. 381, 
243 App.Div. 165. 

Waivers of proportionate share of 
proceeds resulting from sale of four 
hundred acres of land, in order that 
Corporation might pay its debts, 
have been supported by considera- 
tion, and the Corporation was re¬ 
quired to apply first its share of pro¬ 
ceeds of sale to liquidate the in- 
debtedness and then have recourse 
to proportionate share of those sign- 
ing waivers to extent necessary to 
pay any deflciency; further, where 
waivers were without time limit, the 
fact that the land was not sold ^uptil 
some twelve years later did hot' af- 
fect their validity, especially where 
failure to sell within reasonable time 
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ness of a particular nature and for particular pur- 
poses, the Corporation is impliedly prohibited from 
issuing any others.®^ Irregularities in the issuing 
of land shares by a cemetery association and the 
rights of the shareholders cannot be adjudicated 
in a proceeding to which they are not made par- 
ties.90 

Such certificates are not to be regarded as stock 
certificates,9i but have been held more in the na¬ 
ture of nonnegotiable promises to pay money,^- and 
the holder is chargeable with notice of statutory 
restrictions on the powers of the Corporation.^^ 
The holders are not to be regarded as ordinary 
stockholders, and as such deferred to the claims 
of creditors, but on distribution of the proceeds of 
a sale of the Corporation property on insolvency, 
they are entitled to equality of payment therewith.^^ 
They are not to be regarded as holders of liens 
on the land out of which the burial lots were 
formed,^^ and if in any event they may be so re¬ 
garded, they may lose such liens by reason of 
laches.96 

In accordance with applicable statutory provi- 
sions, where the association fails to apply the pro- 
portionate share of proceeds for payment of cer¬ 
tificates as required, a holder is entitled to equita- 


ble relief to determine the amount of his interest 
in the proceeds and for payment of the same,97 
but he is entitled only to an action in equity for 
an accounting and incidental relief and he is not 
entitled to maintain an action at law.^s Where 
money from the sale of lots which rightfully be- 
longs to certificate holders is withheld from them, 
the certificate holders are entitled to interest.^^ 

Holders of debt certificates have a right to insist 
that the land be sold for cemetery purposes only 
and that out of the proceeds not payable to the 
vendors or land certificate holders, the directors 
shall set up a sinking fund for their payment.^ 

A certificate holder is not entitled to obtain an 
injunction against the prosecution of actions at 
law by third persons against a cemetery corpo- 
ration.2 

§ 10. - Officers, Agents, and Management 

The management of a cemetery association or Cor¬ 
poration is to be exercised by its officers and agents 
chosen in accordance with, and possessing the powers 
limited by, governing statutory and charter provisions. 

Unless expressly authorized so to do by stat¬ 
ute, a cemetery association cannot deprive itself 
of the right to select its own officers and control 
its own affairs.S Where a general statute author- 


was not advanced as ground of in¬ 
validi ty until after sale in reliance 
on waivers.—Reese v. Pinelawn 
Cemetery, supra, 

89. N.J.—East Ridgelawn Cemetery 
Co. V. Frank, Ch., 104 A. 594, 

11 C.J. p 53 note 61 [c], p 54 note 77. 

Terms of trast 

Terms of trust created for ceme¬ 
tery purposes requiring payment by 
cemetery to trustee for benefit of 
holders of unauthorized certificates 
are void.—^Atlas Penee Co. v. West 
Ridgelawn Cemetery, 182 A. 902, 119 
N.J.Eq. 552. 

90. N.J.—^Bliss V. Linden Cemetery 
Assoc., 87 A. 224, 81 N.J.Eq. 394. 

91. Md.—Gregory v. Chapman, 87 A. 
523, 119 Md. 495. 

N.T.—^American Exch. Nat. Bank v. 
Woodlawn Cemetery, 105 N.Y.S. 
305, 120 App.Div. 119, reversed on 
other grounds 87 N.E. 107, 194 N. 
T. 116. 

99. N.Y.—Glass v. Springfield L. I. 
Cemetery Soc., 299 N.Y.S. 244, 252 
App.Div. 319. 

11 C.J- p 54 note 63. 

^Purchaser for valne withont notice 
takes fees from prior equitable as- 
signment.—Glass v. Springfield L. 

I. Cemetery Soc., supra. 

9QL N.Y.—^American Exch. Nat. Bank 
V, Woodlawn Cemetery, 87 N.E. 


107, 194 N.Y. 116, reversing 105 N. 
Y.S. 305, 120 App.Div. 119. 
Fraudulent issue 

Where such shares are fraudulent- 
ly issued by an officer of the Corpo¬ 
ration, the Corporation is not liable 
to purchasers in good faith.—^Ameri¬ 
can Exch. Nat. Bank v. Wopdlawn 
Cemetery, supra. 

94. Md.—Gregory v. Chapman, 87 
A. 523, 119 Md. 495. 

95. Md.—Gregory, v. 'Chapman, su¬ 
pra. 

96. N.J.—^Atlas Penee Co. v. West 
Ridgelawn Cemetery, 182 A. 902, 
119 N.J.Eq. 552. 

yiolation. of conditious of convey- 
ance 

In suit to require accounting ' of 
trustees for cemetery, cert^cate 
holders’ trustee waa held entitled to 
receive fair value of trust estate 
which it had conveyed to cemetery 
association on conditions which were 
violated, but was not entitled to 
priority over other creditors where 
the certificate holders had lost their 
right to a -vendor’s lien.—^Atlas 
Penee Co. v. West Ridgelawn Ceme¬ 
tery, supra. 

97. N.Y.—Gilleran v. Owens, 171 N. 
Y.S. 596, 184 App.Div, 209. 

98. N.Y.—Sullivan v. Mt. Carmel 
Cemetery Ass’n, 155 N.E. 580, 244 
KY. 294, affirming 216 N.Y.S. 576, 
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217 App.Div. 309 and answering 
certified question 218 N.Y.S. 914, 

218 App.Div. 737—Glass v. Spring¬ 
field L. I. Cemetery Soc., 299 N.Y. 
S. 244,. 252 App.Div. 319—Singer 
v. Mt. Carmel Cemetery Ass’n, 216 

.N.Y.S. 916, 217 App.Div. 780. , 
Conditions improperly imposed 
N.Y.—Glass V. Springfield L». i; 
Cemetery Soc., 299 N.Y.S. 244, 252 
App.Div. 319. 

99. N.Y.—Reese v. Pinelawn Ceme¬ 
tery, 276 N.Y.S. 381, 243 App.Div. 
165. 

11 C.J. p 54 note 69. 

Ziztira allowance to attorneys re- 
presenting intervening plaintiffs may 
be granted.—^Reese v. Pinelawn 
Cemetery, supra. 

1. N.Y.—In re Chauncey, 181 N.Y. 
S. 653, 191 App.Div. 359, reversing 
175 N.Y.S. 2,T06 Misc. 534. 

2. N.Y.—^Rosenberg v. Mount Car¬ 
mel Cemetery Ass’n, 155 N.E. 902, 
244 N.Y. 573, reversing 216 N.Y.S. 
906, 217 App.Div. 780. 

3. Pa.—In re North Porest Ceme¬ 
tery Assoc., 19 Pa.Dist. 730. 

Invalidation of charter 
A provision in the charter of a 
cemetery association that the trus¬ 
tees shall be the regularly elected 
trustees of a specified church in- 
validates the charter because of the 
fact that it takes from the membefs 



14 C.J.S, 


CEMETEBIE8 


§ 11 


izes the lot holders to conduct the affairs of the 
association they may lawfully do so, although the 
association has been incorporated under a special 
act vesting its control in its stockholders, in a 
case where the stockholders have abandoned the 
control.** The right of control over a cemetery 
maintained by a church is vested, when so pro- 
vided by statute, in those designated by the canons, 
regulations, and customs of the church society.» 
Express statutory provisions as to the election and 
qualification of officers must be complied with.^ 

The exercise of responsibility in discretionary 
matters by cemetery trustees must not be too mi- 
nutely scrutinized.*^ Where the minimum number 
of trustees necessary for a quorum transact busi- 
ness in which one of the trustees present is dis- 
qualified because of personal interest, a quorum is 
lacking invalidating the act.^ 

§ 11. — - Powers, Duties, and Liabilities 

A cemetery Corporation cannot engage in activities 


outside the purposes of Its incorporation. In the absence 
of statute, it is not exempt from civii liability and an 
action at law wiil lie against it for ordinary indefated- 
ness for work or Services. A cemetery Corporation may 
receive bequests if authorized by statute or by its char- 
ter and it may buy and sell vaults to its lot owners at 
cost. 

A cemetery Corporation cannot engage in activi¬ 
ties outside the purposes of its incorporation,^ or 
create obligations contrary to statu te, ^nd two 
cemetery companies, withoiit statutory power, can¬ 
not enter into a joint undertaking which makes 
each liable for moneys received by the other.^^ 
In the absence of statute, a cemetery Corporation 
or association is not exempt from civii liability,i- 
and an action at law will also lie against it for 
ordinary indebtedriess for work or services.^^ It' 
has a right and is under a duty to prevent any 
trespass on the cemetery, and this right and duty 
may be guarded by the adoption of reasonable rules 
and regulations.^^ W'here a cemetery Corporation 
has invoked the power of eminent domain to ac¬ 
quire rights in lands of others, it can be compelled 


of the Corporation the right to 
choose their trustees.—In re North 
Forest Cemetery Assoc., supra. 

4b N.J.—^Kennedy v. Tranquility 
Cemetery Co., 95 A. 115, 84 N.J.Eq. 
632. 

5. Pa,—Brnilovich v. St. George In- 
dependent Serbian Orthodox 
Church of Pittsburgh, South Side, 
191 A. 655. 

6. Quomm 

N.T.—Springfleld Cemetery Society 
V. Gilleran, 106 N.E. 110, 212 N.T. 
336, affirming 147 N.T.S. 511, 163 
App.Div. 1. 

Birectors ^.lust he lot o^vners 
where the scatute so provides.— 
Springfleld Cemetery Soc. v. Gil¬ 
leran, supra. } 

Qualifications of lot owners to vote 

(1) When so provided by statute 
or by the ch,‘irter of the Corporation, 
lot owners may vote at the election 
of directors or trustees.—In re Fen- 
tonville Cemetery Ass'n, 264 N.T.S. 
790, 238 Apip.Div. 491—11 C.J. p 53 
notes 48, 49, p 54 note 73 [a]. 

(2) Owner of lot acquired before 
incorporation may vote as represen- 
tative of more than one lot.—In re 
Fentonville Cemetery Ass’n, supra. 

(3) Lot ov/ner has one vote for 
each lot owned by him.—^In re Fen¬ 
tonville Cemetery Abs’n, supra. 

(4) Trustees are not entitled to 
votes representing unsold lots re- 
makiing in their hands.—Common- 
wealth V. Fisher, 2 Brewst, Pa., 394, 
7 Phila. 264. . - 

Creditors, in the absence of stat¬ 
ute, have no night to vote.—^Bonynge 
V. Frank, N.J.^ 9 a A. 676, afllrmed 98 


A. 456—Bonynge v. Frank, 98 A. 456, 
89 N.J.Law 239, Ann.Cas.l91SD 211. 

niegally issned stock will not en- 
title the owners to elect trustees.— 
Cooke V. Marshall, 46 A. 447, 196 Pa. 
200, 64 L.R.A. 413, affirming 43 A. 
314, 191 Pa. 315, 64 L.Pv.A. 413. 
Bimitation of terms 
Where a full hoard of directors 
was elected without designation as 
to the term of each and the statute 
provided that the term should be 
three years with one third elected 
annually, it was proper for the di¬ 
rectors to agree among themselves 
as to whom should constitute the 
third whose term would expire at 
the end of the year, and the limita- 
tion of the terms of one third of the 
directors after election to conform 
to the statute has been held not to 
interfere with the franchise right of 
the electors,—^In re Washington 
Cemetery, 238 N.T.S. 664, 135 Misc. 
763. 

7. Pa.—^Dries v. Charles Evans 
Cemetery Co., 167 A. 237, 109 Pa. 
Super. 498. 

8. S.C.—Fidelity Pire Ins. Co. v. 
Harby, 153 S.E. 141, 156 S.C. 238. 

9. Mining 

A cemetery Corporation may not 
undertake the business of mining or 
empower another by contraet or 
lease to conduct mining operations 
without express legislative author- 
ity, since the lands are devoted to a 
Public use or purpose, and it is a 
matter in which the public has an 
interest—Briggs v. Bloomingdale 
Cemetery Ass'n, 185 N.T.S. 348, 113 
Misc. 685. 

10. N.J.—^Atlas Fenee Co. v. West 
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PJdgelawn Cemetery, 182 A. 902, 
119 N.J.Eq. 552. 

N.T.—Sullivan v. Mt. Carmel Ceme¬ 
tery Ass’n, 155 N.E. 580, 244 N.T. 
294, affirming 216 N.T.S. 576, 217 
App.Div. 309 and answering certi- 
fied Question 218 N.T.S. 914, 218 
App.Div. 737—Singer v. Mt. Car¬ 
mel Cemetery Ass’n, 216 N.T.S. 
916, 217 App.Div. 780. 

11. N.J.—East Ridgelawn Cemetery 
Co. V. Frank, 75 A. 1006, 77 N.J.Eq. 
36. 

12. Malicious proseention 

In Ohio, an action for malicious 
prosecution can be maintained 
against a cemetery association, or- 
ganized under Gen.Code § 10093 et 
seq.—Canton Cemetery Ass’n v. 
Slayman, 121 N.E. 819, 99 Ohio St. 
28. 

13. N.T.—Sullivan v. Mt. Carmel 
Cemetery Ass’n, 155 N.E. 5S0, 244 
N.T. 294, affirming 216 N.T.S. 576, 

217 App.Div, 309 and answering 
certified question 218 N.T.S, 914, 

218 App.Div. 737—Singer v. Mt. 
Carmel Cemetery Ass’n, 216 N.T.S. 
916, 217 App.Div. 7S0. 

14. Tex.—Oakland Cemetery Lot 
Owners’ Ass'n v. Castleberry, Civ. 
App., 25 S.W,2d 639. 

Becoration of graves at burials 
Cemetery society would not be re- 
strained from enforcing regulations 
whereby society reserved right to 
provide grass, matting, and tents for 
decoration of graves at burlals, 
where evidence disclosed that regu¬ 
lations were adopted as resuit of 
complaints of trespass on lots and 
graves, that regulations were not 
unreasonable, and that charge re- 
quired for use of such equipment 
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to afford reasonable Service to the public at rea- 
sonable rates.^^ A statute which authorizes a re- 
ligious Corporation to take .and hold realty for 
cemetery purposes authorizes the use o£ the realty 
for such purposes.^^ 

A cemetery association may receive a bequest 
for the benefit of a cemetery when so permitted 
under applicable statutory provisions.l'^ Likewise, 
a cemetery Corporation may accept a bequest set- 
ting apart a sum in perpetuity for the care of a 
burial lot, if authorized so to do by its charter^^ 
or by statute,but in the absence of charter or 
statutory authorization a cemetery company can- 
not act as trustee of a fund bequcathed for the 
»maintenance of a lot if it is not named as trustee 
in the wilk^O Under statutes expressly so provid- 
ing, a cemetery association has the duty to accept 
sums offered to it for the perpetual care of a lot 
or grave.21 

Manufacture and sale of^ vaulis, A cemetery 
Corporation has been held to have implied power 
to buy and sell vaults to its lot owners at cost.^- 
The making and disposing of vaults to its lot own¬ 
ers by a cemetery association is authorized by a 
statute empowering it to construet and operate 
proper means for disposing of the dead,^^ and such 
activities do not constitute the engaging in an un- 
authorized business for profit-^ 

Righfs >as to unsold lots, A cemetery Corpora¬ 
tion organized for profit holds unsold lots as pri¬ 
vate property which it may use for such purposes 
as it sees fit,^^ and it may sell burial plots at a 
price fixed by it or refuse to sell.26 Under a 


trust of land for cemetery purposes which does not 
state whether it shall be used or sold for free 
burial purposes, the trustees may sell lots for a 
reasonable price.27 Where there is a reasonable 
and valid ordinance prohibiting the interment of 
the dead within certain limits in a city, permission 
by the city to a company to use land therein for 
a cemetery is sufficient consideration for its agree- 
ment to limit the prices of burial lots.^S 

§ 12. - Funds 

The disposal of funds derived from the sale of burial 
lots is usuaily dependent on statutory or charter pro- 
visions. Funds of a cemetery association may not be 
diverted to purposes other than those to which they 
shouid rlghtfuliy be applied, and investments and de- 
posits must be made in accordance with statute. 

The question of whether funds derived from the 
sale of burial lots are held in trust for the benefit 
of the lot owner necessarily depends on the terms 
of the charter and statutes under which the Cor¬ 
poration is organized.29 Under the construction 
of some charters it has been held that a surplus may 
be divided among the members,^® while a cemetery 
association organized for the purpose of establish- 
ing a public cemetery, without capital stock or 
contributions from its members, is a trustee for the 
benefit of those who lawfully make use of lots 
sold to them by it, and is in duty bound to ac- 
count to its beneficiaries, the lot owners, for moneys 
received therefrom.si The exeeution of the trust, 
where a trust is regarded as existent, will be strict- 
ly enforced in a court of equity on the application 
of any member of the association,32 or any lot 
owner.33 The date fixed for payment of a cem- 


was similar in amount to chargre of 
other large cemeteries in vicinity.— 
Orlowski v. St. Stanislaus Roman 
Catholic Church Soc., 292 N.Y.S, 333, 
161 Misc. 480. 

15^ N.H.—Browne v. Park Ceme¬ 
tery, 101 A. 34, 78 N.H. 387. 

16. N.Y.—^Wojtkowiak v. Evangeli- 
cal Lutheran St. John’s Church of 
Buffalo, 259 N.Y.S. 481, 236 App. 
Div. 411, reversing 255 N.Y.S. 180, 
142 Misc. 264, and affirmed 185 N. 
B. 779, 261 N.Y. 656. 

17. lowa.—Meeker v. Lawrence, 212 
N.W. 688, 203 lowa 409, 

N.Y.—In re Pearsairs Bstate, 211 N. 
Y.S. 841, 125 Misc. 634. 

18. Mich.—In re More, 146 N.W. 
319, 179 Mich. 237. 

19. Mass.—In re Bartlett, 40 N.E. 
899, 163 Mass. 509. 

Mich.—In re More, 146 N.W. 319, 179 
Mich. 237. 

N.J.—Moore v. Moore, 25 A. 403, 50 
N.J.Eq. 554. 

'N.Y.—In re Schuler, 24 N.Y.S. 847, 
Pow.Surr. 490. 


90, Pa.—In re Lewis* Estate, 30 Pa. j 
Dist. 391. 

21. Wis.—^Wauwatosa Cemetery 
Ass’n V. City of Wauwatosa, 271 
N.W, 402. 

22. Pa.—^Dries v. Charles Evans 
Cemetery Co., 167 A. 237, 109 Pa. 
Super. 498. 

2a Minn.—State ex rei. Benson v. 
Lakewood Cemetery, 267 N.W. 510, 
197 Minn. 501. 

24. Minn.—State ex rei. Benson v. 
Lakewood Cemetery, supra. 

25. Mont.—^Davisson v. Mt. Moriah 
Cemetery Ass’n, 288 P. 612, 87 
Mont. 459, 81 A.L,R. 1419. 

26. Mo.—United Cemeteries Co. v. 
Strother, 61 S.W.2d 907, 332 Mo. 
971, 90 A.L.R. 438. 

27. IU,—Brown v. Hili, 119 N.E. 
977, 284 111. 286. 

28. Tex.—^Austin v. Austin City 
Cemetery Assoc., 73 S.W. 525, 96 
Tex. 384. 

29. IU.—^Bourland v. Springdale 

72 


Cemetery Assoc., 4S N.E. 86, 158 
111. 458. 

Perpetual care fund Iu trust 

Under declaration of trust to 
cemetery for cemetery purposes 
which contained condi Uon that per¬ 
petual care fund be. aside from 
proceeds of sale of cem^etery lots, di- 
rect beneficiary of perpetual care 
fund was cemetery association and 
not the trustee.—^Atlas ' Penee Co. v. 
West Ridgelawn Cemvitery, 182 A. 
902, 119 N.J.Eq. 552. 

39. 111.—Bourland v. Springdale 

Cemetery Assoc., 42' N.E. 86, 158 
111. 458. 

31. Minn.—Brown v. Maplewood 

Cemetery Assoc., 89; N.W. 872, 85 
Minn. 498. 

32. Minn.—Brown V. Maplewood 

Cemetery Assoc., suipra. 

N.Y.—Tyndall v. Pineslawn Cemetery, 
91 N.E. 591, 198 N.l^. 217, affirming 
119 N.Y.S. 1148. i 

11 C.J. p 55 note 86. j 

33. Minn.—^Brown ?v. Maplewood 

; • 
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etery association’s certificates of indebtedness lim- 
its the time up to which the directors may exer- 
cise discretion as to the applicatiori of the proceeds 
of sales of lots which are due to the holders of the 
certificates.^^ The fact that a by-law of a town, 
relative to a cemetery, provides that the moneys 
r^-ceived by the trustees for lots shall constitute a 
fund for the purpose of the improvement of the 
cemetery does not create a trust which can be en- 
fcrccd in equity by the owners of the lots, par- 
ticularly where the deeds under which plaintififs 
hold their lots are subject to any by-laws, rules, 
or regulations which the town may thereafter 

adopt.^5 

It is regarded as a matter of sound public policy 
to protect the funds of a cemetery association 
from diversion to purposes other than those to 
which they were originally appropriated; so, funds 
derived by a cemetery association from the sale 
of lots, under a contract that the money paid shall 
be used in the protection and ornamentation of the 
cemetery, cannot be diverted to other purposes.^® 
The fact that the members of a cemetery company 
are also members of a particular church will not 
warrant the company in diverting its funds to the 
church.27 When permitted by statute it is proper 
for a cemetery association to pay ali or any part 
of the proceeds from the sale of lots on the pur- 
chase price of the cemetery.^^ 

Investments and deposits. Funds held by a cem¬ 
etery Corporation in trust must be invested only 
as authorized. by statute.^^ That money left in 


§ 13 

trust by bequest is paid over directly to directors 
of a cemetery Corporation withoiit an order of 
coiirt, as provided for by statute, gives them no 
greater right to invest the money than they woiild 
have, had they been designated by the court.'^^ Un¬ 
der siatutes so providing, a cemetery association 
may deposit at interest funds intrusted to it for 
the perpetiial care of lots and graves with the 
treasurer of the municipality’ nearest to the cem- 
etery.-^l 

§ 13 . - Supervision and Control 

Where a trust for the establishment and maintenance 
of a cemetery is a charitable use, ecuity has jurisdic- 
tion to remedy such eviis and irregularities as may arise 
in the administration of the trust. 

In those jurisdictions in which a trust for the 
establishment and maintenance of a cemetery or 
public burying ground is a charitable use, equity is 
the proper jurisdiction in which to seek a remedy 
for such eviis and irregularities as may arise in 
the administration of the trust by the Corporation 
holding.the legal title.'^^ Such proceedings may 
be instituted either by the attorncy-general or by 
the parties in interest, but where the proceeding 
is instituted by lot holders or creditors, the attor- 
ney-general should be brought in and given the op- 
portunity to take charge of and control that por- 
tion of the litigation which relates to the public 
right.Under statutes expressly so providing, 
specified courts have the power o,^ visitation of 
cemetery corporations.^^ 


Cemetery Assoc., 89 N.W. 872, 85, 
Minn. 498. j 

N.J.—Clark v. Rahway Cemetery Co., 
61 A. 261, 69 N.J.Eq. 636. 

34. KT.y. —Sullivan v. Mt. Carmel 
Cemetery Ass’n, 155 N.E. 580, 244 
N.Y. 294, affirming 216 N.Y.S. 576, 

217 App.Div. 309 and answering 
certiiied Question 218 N.Y.S. 914, 

218 App.Div. 737—Singer v. Mt. 
Carmel Cemetery Ass’n, 216 N.Y.S. 
916, 217 App.Div. 780. 

35. Mass.—Fay v. Milford, 124 
Mass. 79. 

36. Ky.—Cave Hili Cemetery Co. v. 
Gosnell, 161 S.W. 980, 156 Ky. 
.599. 

37. N.J.—Clark v. Rahway Ceme¬ 
tery Co., 61 A. 261, 69 N.J.Eq. 636. 

38. N.Y.—In re Norton, 161 N.Y.S. 
710, 97 Misc. 289. 

39. Mo.—Dunnegan Grove Cemetery 
V. Farm & Home Savings & Loan 
Ass’n; App., 93 S.W.2d 95. 

Stoek of hnildiiig and loan associa¬ 
tion 

Investment by cemetery Corpora¬ 
tion of funds left by testatrix for 


care of her grave and of various 
sums Tvhich had been donated for 
care and upkeep of graves of various 
donors in stoek of building and loan 
association was held unauthorized, 
where the statute permitted invest¬ 
ment only in United States govern- 
ment, state, county, or municipal 
bonds, or first real estate mortgages 
or deeds of trust.—Dunnegan Grove 
Cemetery v. Farm & Home Savings 
& Loan Ass’n, supra. 

40. Mo.—Dunnegan Grove Cemetery 
V. Farm & Home Savings & Loan 
Ass’n, supra. 

41. Wis. — Wauwatosa Cemetery 
Ass’n V. City of Wauwatosa, 271 
N.W, 402. 

Ziiability of third-class City for in- 
terest 

City which paid interest to ceme¬ 
tery association on deposits for per- 
petual care of cemetery for many 
years, and continued to accept de¬ 
posits and to pay interest for four 
years after becoming third-class 
City, which was not liable under 
statute for interest, was held not en- 

73 


titled to deduct interest paid during 
such period from amount on deposit 
due association, since deposits were 
in nature of trust, association reaped 
no benefit and was prevented from 
otherwise investing funds, and city 
was estopped to deny trusteeship 
by asserting it was mere depository’. 
—Wauwatosa Cemetery Ass’n v. City 
of Wauwatosa, supra. 

42. N.J.—^Atlas Fenee Co. v. West 
Ridgelawn Cemetery, 160 A. 6SS, 
110 N.J.Eq. 580. 

11 C.J, p 55 note 90. 

43. N.J.—Bliss V. Linden Cemetery 
Assoc., 87 A. 224, 81 N.J.Eq. 394. 

44. N.Y.—In re Norton, 161 N.Y.S. 
710, 97 Misc. 2S9. 

Cemetery corporations not exempted 
from visitation 

Bxemption of “proprietors of any 
burying ground" from provisioas of 
chapter relating to visitation of cor¬ 
porations has been held not to ex- 
empt corporations owning and oper- 
ating cemeteries.—Hillier v, Lake 
View Memorial Park, 243 N.W. 406. 
208 Wis. 614, 
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§ 14. -Insolvency and Receivers 

Recelvership ppoceedings and a sale of the property 
of the association or Corporation may be had and a dls- 
tribution of the assets made. 

While it has been held that the procedure pre- 
scribed in the case of an insolvent business Cor¬ 
poration is inapplicable to an insolvent Corporation 
formed under an act for the incorporation of cem- 
eteries and administering a charitable use,^® it has 
also been held that a receiver may be appointed 
and the franchise of a cemetery Corporation for- 
feited under the sanction of a general statute, 
and that under its general equity powers a chan- 
cery court may appoint a receiver to administer 
a trust which the trustees of an incorporated as¬ 
sociation, a charitable trust, are violating.^'^ Not- 
withstanding a receivership, a cemetery association 
may be permitted to elect a board of trustees,^^ 
and title to its land remains in the Corporation.^^ 

Sale of property, The receiver under a power 
to continue the business of the Corporation should 
not be given unlimited power to sell lots other 
than necessary to meet expenses of maintenance 
and repair,50 and, further, it has been held that 


he cannot sell the property of the Corporation in 
violation of rights of certificate holders,^! but it 
is not necessary that the property of the cemetery 
be sold as a whole.52 However, a separate sale 
of the owners^ possible reversionary interest and 
of the right to sell platted plots for burial pur- 
poses will not be permitted.^^ 

Where burial lots have been sold by a cemetery 
Corporation, under an agreement for perpetual care 
and maintenance by' the Corporation, a decree of 
sale of the property of the Corporation in insolvency 
properly requires the purchaser to invest a iund 
sufficient for the proper care and maintenance of 
such lots,but in the absence of such a contract 
or of a statute creating the duty, the court can¬ 
not impose the duty on the purchaser to make im- 
provements or provide for the future care or up- 

keep of the cemetery.^S 

Distribution of assets. Liabilities, although dif¬ 
ferent in form, which have been contracted for the 
general purposes of the Corporation, are entitled 
to share equally in the distribution of the corpora¬ 
tiones assets on insolvency.^^ ‘However, the holder 
of a mortgage or a deed of trust is entitled to pref- 


Ssamination of officers and witness- 
es 

N.Y.—In re Norton. 161 N.Y.S. 710, 
97 Misc. 2S9. 

45. N-J.—^Atlas Fenee Co. v. West 
Ridgelawn Cemetery, 160 A. 688, 
110 N.J.Eq. 580. 

11 C.J. p 55 note 97. 

46. Ind.—^Valhalla Memorial Park 
Co. V. Lowery, 199 N.E. 247, 209 
Ind. 423. 

47. N.J.—^Atlas Penee Co. v. West 
Ridgrelawn Cemetery, 160 A. 6SS, 
110 N.J.Eq. 5S0. 

Parties 

(1) The attorney general is a nee- 
dssary party.—^Atlas Penee Co. v, 
West Ridgelawn Cemetery, supra. 

(2) The trustees should be made 
parties.—Brown v. East Ridgelawn 
Cemetery, 100 A. 337, 87 N.J.Eq. 173 
—11 C.J. p 55 note 98. 

(3) Where a suit is also to re- 
strain a cemetery association from 
applying lot sales proceeds accord- 
ing to a trust agreement, the certifi¬ 
cate holders entitled to part of the 
proceeds under the trust agreement 
are necessary parties.—^Brown v. 
East Ridgelawn Cemetery, supra. 

48. Plection to snpply lost regtUa. 
tions 

N.J.—^Atlas Penee Co. v. West Ridge¬ 
lawn Cemetery, 184 A. 817, 120 N. 
J.Eq. 435. 

49. N.Y.—^Hughes v. Pinelawn Ceme¬ 
tery, 177 N.Y.S. 175. 

5i0. 111.—Chicago Trust Co. v. Su¬ 


preme Liberty Life Ins. Co., 261 
IlLApp. 551. 

51. N.Y.—^In re Chauncey, 181 N.Y. 
S. 653, 191 App.Div. 359, revers- 
ing 175 N.Y.S. 2, 106 Misc. 534— 
Hughes V. Pinelawn Cemetery, 177 
N.Y.S. 175. 

Pffect of statute as to ezecution sale 
Real Property Law § 450, as 

amended by L.1918 c 404, authorizing 
sale under exeeution to satisfy a 
valid judgment of cemetery lands in 
which interments had not been made, 
cannot operate to deprive the hold¬ 
ers of land certificates of rights pre- 
viously acquired pursuant to a valid 
statute, and hence does not justify 
as against such holders sale of 
cemetery lands not occupied or sold 
for burial purposes.—In re Chaun- 
oey, 181 N.Y.S. 653, 191 App.Div. 359, 
reversing 175 N.Y.S. 2, 106 Misc. 534. 

52. N.J.—^Atlas Fenee Co. v. West 
Ridgelawn Cemetery, 184 A. 638, 
120 N.J.Eq. 239, affirmed 187 A. 
366, 120 N.J.Eq. 615, and 187 A. 
366, 120 N.J.Eq. 616. 

I Choice between bids 

Bid for cemetery lands in receiv¬ 
ership which provided for improve- 
ments, perpetual care fund, and con- 
tinuing under existing franchise and 
regulations was held fair and ac- 
ceptable, as against bid made with- 
out deposit which provided for no 
perpetual care fund, speculative bid 
depending on sale of lots, and bid of 
mortgagor alleged to be mainly in- 
terested in developing near-by com- 


petitive cemetery.—^Atlas Penee Co. 
V. West Ridgelawn Cemetery, supra. 

Sale to benevoleut association of 
small plot, with provisions that it 
should be used exclusively for inter- 
ment of persons of Jewish faith, and 
that grantee abide by rules and reg¬ 
ulations of cemetery, and contribute 
to its perpetual care, may be ap- 
proved, and receiver would be au- 
thorized to pay commission of ten 
per cent to broker who negotiated 
sale,—^Atlas Penee Co. v. West 
Ridgelawn Cemetery, 193 A. 847, 122 
N.J.Eq. 296. 

53. Mo.—^United Cemeteries Co. v. 
Strother, 61 S.W.2d 907, 332 Mo. 
971, 90 A.L.R. 438. 

54. Md.—Gregory v, Chapman, 87 
A. 523, 119 Md. 495. 

55. Mo.—United Cemeteries Co. v. 
Strother, 61 S.W.2d 907, 332 Mo. 
971, 90 A.L.R. 438. 

58. Md.—Gregory v. Chapman, 87 A 
523, 119 Md. 495. 

11 C.J. p 55 note 94. 

Trustee’s lien for compensation 
Under declaration of trust which 
contained condition that trustee con- 
veying the land should be paid rea- 
sonable compensation for its Serv¬ 
ices, trustee did hot have vendoFs 
lien for stipulated compensation, 
since compensation was not ‘ part of 
consideration for the conveyance.— 
Atlas Fenee Co. v. West Ridgelawn 
Cemetery^ 182 A 902, 119 N.J.Eq. 
552. 
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erence,57 and where land has been purchased by 
a cemetery Corporation, and in payment therefor 
certificates have been issued entitling the holders 
to one half of the proceeds of burial lots sold, the 
holders o£ such certificates, on a sale of the prop- 
erty of the Corporation in insolvency, are entitled, 
as creditors, to prove a claim for one half of the 
proceeds of such sale available for distribution, 
to be added to their claims on account of sales of 
burial lots as to which they have had no account- 
ing.^S 

§15. Location 

state or local legisfatfve bodies may prohibit the es- 
tabllshment of cemeteries in certain places, but may not 
do so unreasonably or for merely aesthetic reasons. 

State or local legislative bodies may prohibit the 
establishment of cemeteries in certain places or for- 
bid future interments in cemeteries located within 
a specified area,^9 as within city limits,60 but such 
circumstances may exist as would make it unrea- 
sonable, even in a city, absolutely to prohibit burial 
anywhere within the city limits.®^ The interment 
of the bodies of the dead is proper and necessary, 
and state and municipal authorities may not pro¬ 
hibit the location of cemeteries in places where 
no possible danger to human life or health can re¬ 
suit, merely for aesthetic reasons,®^ or because 
cemeteries are not an agreeable subject of con- 
templation and are a source of annoyance to nerv- 


ous or superstitious persons,®^ or because the value 
of adjoining land will be lessened.^^ The author¬ 
ities of a city have no power to prohibit the es¬ 
tablishment of cemeteries outside of the city lim- 
its,®^ unless expressly authorized by the legisla- 
ture.®® An ordinance prohibiting establishment of 
cemeteries within a certain distance of the corpo¬ 
rate limits is to be strictly construed against the 
municipality, and it does not apply to premises 
previously established and dedicated as a ceme- 

tery.®7 

A zoning ordinance which places an existing cem¬ 
etery in a residence district has been held not to 
restrict the use of the cemetery.^S A property 
owner’s knowledge that a zoning ordinance is- pend- 
ing does not deprive him of the right to use his 
land for the establishment of a cemetery.<>^ 

§ 16. - Consent of Adjacent Landowners 

When so provided by statute, a cemetery cannot be 
iaid^out within a certain distance of a dwelllng house, 
store, or place of business without the consent of the 
owner of the same. 

Under statutes so providing, a cemetery cannot 
be laid out within a certain distance of a dwelling 
house, store, or place of business without the con¬ 
sent of the owner of the same,*^® whether the land 
is acquired by an appropriation proceeding or hy 
purchase.*^^ A statute of that nature which ex- 
empts cemeteries of a certain size already in ex- 


57. Mo.—United Cemeteries Co. v. | 
Strother. 61 S.W.2d 907, 332 Mo.! 
971, 90 A.L.R. 438. 

N.J.—^Atlas Fenee Co. v. West Ridge- 
lawn Cemetery, 193 A. 847, 122 N. 
J.Eq. 296. 

58. Md.—Gregory v. Chapman, 87 
A. 523, 119 Md. 495. 

59. Cal.—Odd Fellows' Cemetery 
Assoc. V. San Francisco, 73 P. 987, 
140 Cal. 226. 

111.—Rosehill Cemetery Co. v. City 
of Chicago, 8 N.B.2d 664, 366 111. 
207—^Village of Villa Park v. 
Wanderer*s Rest Cemetery Co., 147 
N.E. 104, 316 111. 226. 

N.J.—^Newark v. Watson, 29 A. 487, 
66 N.J.Law 667, 24 L.R.A. 843. 

60. U.S.—Laurei Hili Cemetery v. 
San Francisco, Cal., 30. S.Ct. 301, 
216 U.S. 358, 54 L.Ed. 515. 

Cal.—Odd Fellows' Cemetery Assoc. 
V. San Francisco, 73 P. 987, 140 
Cal. 226. 

N.T.—Peo. V. Pratt, 29 N.E. 7, 129 N. 
Y. 68, reversing 14 N.T.S. 804, and 
affirming 114 N.T.S. 551. 

61. Ala.—^Bryan v, Birmingham, 45 
So. 922, 154 Ala. 447, 129 Am.S:R. 

63. 

11 C.J. p 52 note 31. 

ea* 111.—Rosehill Cemetery Co. v. 


City of Chicago, 8 N.E.2d 664, 366 
111. 207. 

Ind.—^Park Hili Development Co. v. 
City of Evansville, 130 N.E. 645, 
190 Ind. 432. 

11 C.J. p 52 note 32. 
location of cemetery near park 
Ordinance making it unlawful for 
any person to inter anybody in any 
cepietery within one thousand feet 
of any park located prior to passage 
of ordinance without reference to 
cemeteries established subsequently, 
is invalid, being unreasonable and 
discriminatory. Owner of land 
bounded on two sides by cemetery 
and on other two by highways, may 
not be forbidden by city to use it 
for a cemetery merely because per- 
sons visiting an adjacent park will 
pass along a ridge where they can 
overlook it less than one thousand 
feet away.—Park Hili Development 
Co. V. City of Evansville, supra. 

6!3. 111.—^Rosehill Cemetery Co. v. 
City of Chicago, 8 N.E.2d 664, 366 
111. 207—^Village of Villa Park v. 
Wander€r’s Rest Cemetery Co., 147 
N.E. 1G4, 316 111. 226. 

64. 111.—^Village of Villa Park v. 
Wanderer’s Rest Cemetery Co., su¬ 
pra. 


65. Ind.—Begein v. Anderson, 28 
Ind. 79—Bogert v. Indianapolis, 13 
Ind. 134. 

66. Ordinance eaacted under power 
delegated- by the legislature, pro¬ 
hibiting establishment of cemetery 
within one mile of corporate limits 
of village, is not unconstitutional as 
infringing right of property "where 
there vrere available sites not within 
one mile from limits.—Catholic 
Bishop of Chicago v. Village of Pa¬ 
los Park, 121 N.E. 561, 286 111. 400. 

67. Ill.—Village of Villa Park v. 
Wanderer's Rest Cemetery Co., 147 

. N.E. 104, 316 111. 226. 

68. Kan.—City of Wichita v. 
Schwertner. 286 P. 266, 130 Kan. 
397. 

69. Pa.—^Fierst v. William Penn 
Memorial Corporation, 166 A. 761, 
311 Pa. 263. 

70. Chio.—^Moore v. Hili Crest Cem¬ 
etery Ass^n, 163 N.E. 727, 29 Ohio 
App. 509—^Frey v. Nowlin, 19 Ohio 
N.P.,N.S.. 484.' 

11 C.J. p 55 note 1. 

71. N.H.—Stevens v. Manchester, 63 
N.H. 390.. 

11 C.J. p 56 note 2. .. 
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istence at the time of its enactment does not exempt 
a cemeter}^ of that size not in existence."- A stat¬ 
ute providing- that no cemetery shall be laid out 
within a certain distance of a dwelling house does 
not prohibit the taking of the dwelling house and 
the land on which it stands."^ Such a statute is 
aimed at the grounds as a whole,'^'^ and in cal- 
culating the distance thereof from dwellings, the 
authorities must consider not only the dwellings 
erected but also such as may be erected, allowing 
for the improvements made in the township.'^^ 

§ 17. - Consent of Public Authorities 

When so provided by statute the consent of the 
county or municipa! authorities within or near whose 
limits it is proposed to locate a cemetery is necessary. 

Under statutes so providing, the consent of the 
county or municipal authorities within or near 
whose limits it is proposed to locate a cemetery 
is necessar3",76 tinless the owner of the lands is 
of a class expressly exemptedJ'^ Such a statute 
does not apply to a tract dedicated to cemetery 
purposes before the enactment of the statute, or 
to additions or extensions originally dedicated with 
an existing cemetery although they have never 
been used,*^^ but it applies to the use of additions 
or extensions subsequently acquired by an existing 


cemetery association,'^^ 

Mode in ivhich obtained. Where the statute so 
provides, consent and approval must be obtained 
hy written application,^® notice of which must be 
published for a specified period.^l If the mode in 
which consent shall be granted is prescribed, such 
mode must be followed,^^ but otherwise such con¬ 
sent may be granted by the municipal authorities 
on motion, and it is not necessary that it be given 
by ordinance or formal resolution.^^ Mere ac- 
quiescence by the city is not necessarily sufficient 
to Show consent,but a long delay in objecting 
to the use of the land for cemetery purposes may 
constitute laches barring equitable relief if public 
health is not involved.^5 The officers of a city 
or town may act on applications to approve ceme¬ 
tery locations until the election and qualification 
of their successors.^® 

It is within the power of the local authorities 
to limit the consent to a portion of the land de- 
scribed in the application, and it is not a condi- 
tion precedent to the exercise of their'power that 
the application be limited to the portion finally fixed 
on.^*^ That applicant is not the owner of the land 
at the time of filing his application is no ground 
for refusal of a permites Where the statute does 


72. Ohio.—Moore v. Hili Crest Cem¬ 
etery Ass’n, 163 N,E. 727, 29 Ohio 
App. 509. 

73. N.H.—Crowell v. liondonderry, 
63 N.H. 42. 

74. Wis.—Maede v. Broehm, 139 N. 
W. 408, 151 Wis, 563. 

75. Vt.—Camp v. Barre, 29 A. 811, 
66 Vt. 495. 

76. Ga.—Southview Cemetery Ass’n 
V. Kitchens, 133 S.E. 919, 162 Ga. 
322. 

N.Y.—^People ex rei. Hirsch v. De¬ 
partment of Health of City of New 
York, 212 N.Y.S. 680, 126 Misc. 
122 . 

11 C.J. p 56 note 6. 

Sale of lots for cemetery purposes 
• That a person merely undertakes 
to sell lots for cemetery purposes 
and does not intend to so use them 
himself does not remove the neces- 
sity of procuring the permit required 
by statute.—De Foor v. Donaldson, 
135 S.E. 405, 163 Ga. 36. 

77. Beligious Corporation 
Consent of county board of super- 

visors is not prerequisite to use for 
cemetery purposes by religrious Cor¬ 
poration of land acquired for such 
purposes when expressly exempted 
by the statutes.—^Wojtkowiak v. 
Evangelical Lutheran St. John’s 
Church of Buffalo, 259 N.Y.S. 481, 
236 App.Div. 411, reversing 255 N.Y. 


S. 180, 142 Misc. 264, and affirmed 
1S5 N.E. 779, 261 N.Y. 656. 

78. N.J.—Borough of West Long 
Branch v. Home Building & Realty 
Co. of Long Branch, 133 A. 758, 99 
N.J.Eq. 738. 

79. Ga.—De Foor v. Donaldson, 135 
S.E. ‘405, 163 Ga. 36—Southview 
Cemetery Ass’n v. Kitchens, 133 S. 
E. 919, 162 Ga. 322. 

N.Y.—Moritz V. United Brethrens 
Church on Staten Island, 199 N.E. 
29, 269 N.Y. 125, reversed on other 
grounds 278 N.Y.S. 342, 244 App. 
Div. 121. 

80. N.J.—Burdette v. Fairview, 49 
A. 1029, 66 N.J.Law 523. 

Wis.—Porch v. St. Bridget's Cong., 
51 N.W. 1007, 81 Wis. 599. 

11 C.J. p 56 note 7. 

81. N.Y.—^Palmer v. Hickory Grove 
Cemetery, 82 N.Y.S. 973, 84 App. 
Div. 600. 

82. Mass.—^Inhabitants of Canton v. 
Westbourne Cemetery Corporation 
of Boston, 146 N.E. 258, 251 Mass. 
128. 

11 C.J. p 56 note 9. 

Vote of inhabitauts 
Under St.lS55 c 257; Gen.St. c 28 
§§ 5, 11; Pub.St. c 82 §§ 18, 21; Rev. 
L. c 78 § 30; and St.l908 c 379 § 1. 
“permission of town" must resuit 
from' vote of inhabitants of town in 
town meeting legally assembled and 
not by action by seiectmen of the 
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town.—Inhabitants of Canton v. 
Westbourne Cemetery Corporation of 
Boston, supra. 

83. Wis.—^Porch v. St. Bridgefs 
Cong., 51 N.W. 1007, 81 Wis. '599. 

Vote of county commissidners 
The grant of a permit by county 
commissioners of Fulton county to 
establish cemetery on land adjacent 
to City of Atlanta by majority vote 
of commissioners of Fulton county, 
was held valid.—Plallman v. Atlanta 
Child’s Home, 130 S.E. 814, 161 Ga. 
247. 

84. Wis.—Pfleger v. Groth, 79 N.W. 
19, 103 Wis. 104. 

85. N.J;—^Borough of West Long 
Branch v. Home Building & Realty 
Co. of Long Branch, 133 A. 758, 
99 N.J.Eq. 738. 

86. N.J.—^Webb v. Township Com- 
mittee of Hanover Tp., 142 A. 244, 
105 N.J.Eq. 738. 

Propriety of township committee 
acting on applications to approve 
cemetery locations jn new township 
on eve of election of successors is 
not for court, and action cannot be 
held unconscionable. — Webb v. 
Township Committee of Hanover 
Tp., supra: ‘ • 

87. N.Y.—^Rottkamp v. Springfield 
Cemetery Soc., 118 N:T.S. 911, 134 
App.Div. 270. 

88. N.J.—Borough of West Long 
' Branch "V. Ho-me Building & Realty 



14 C.J.S. 


CE2IETEPdES 


§ IS 


not require notice or hearing, the granting or rc- 
fusing of a permit is not a judicial action,^^ but 
it has been held quasi judicial in character, and if 
the local authorities are improperly influenced the 
consent is void.^o A board of county commission- 
ers in exercising its discretion need not, unless re- 
<^uircd by constitutional or statutory provisions, ac- 
■cept the advice of a city planning commission or 
secure its approval.^^ 

Reconsideration. A resolution once passed may 
be reconsidered and the amount of property re- 
duccd without the publication of a new notice.^- 
However, after a permit has been issued and the 
grantee has incurred expenses and assumed obli- 
gations on the expectation of using the permit, it 
caniiot be rescinded without a hearing.93 

Reviezv of action. When so provided by statute, 
review of the action of the municipality may be 
had by application to some state board, such as 
the board of health.^^ On such appeal the state 
board acts judicially, and' persons interested have 
a right to be heard.35 The state board is not con- 
fined to the consideration of sanitary questions, nor 
is it required to examine witnesses on matters in 
controversy before it. The determination of the 
state board on such appeal is presumed to rest 
on proper grounds, and that presumption can be 
overcome only by the certificate of the board to 
the contrary, or by ciear proof to the contrary, in 
case ■ a rule to obtain the board’s certificate proves 
ineftectual.9® The granting of the application on 
a refusal of the local authorities to consent is a 
reversal of the decisions of the local authorities, 


and the formal statement that their action is re- 
vcrscd is immatcrial.^" A revicw of the legality 
of a permit may be barred by laches.^^ 

A grant of permission will not be reverscd by 
a court of eqiiity where there has been no abuse 

of discretion.^3 

Assignmenf of permit. A permit to use certain 
land for burial purposes is a personal privilege 
and is not assignable, and even though considered 
as a grant running with the land, the permit does 
not attach if the land is not used for burial pur- 
poses.i Permission obtained by a trustee for the 
cemetery need not be expressly assigned to the 
cemetery Corporation when it is organized.^ 

§ 18. - Enjoining Location 

lllegal or improper establishment of buriai places to 
the Injury of others may be enjoined. 

Chancery has jurisdiction to enjoin the establish¬ 
ment of burial places illegally or improperly to the 
injury of others.^ The injury must, however, be 
of a positive and substantial character, and not 
doubtful or contingent.^ A private party has no 
standing in a suit for an injunction except on the 
ground of nuisance,^ and he is not entitled to an 
injunction where the only probable injury is de- 
preciation in the value of his property.^ A city 
will not be enjoined from using certain lands for 
cemetery purposes where the lands are the only 
availabl^ and suitable site.’^ Under a statute which 
prohibits a cemetery to be laid out within a cer¬ 
tain distance of a dwelling house or place of busi- 
ness without the consent of the owner of the 


Co. of Long Branch, 133 A. 758, 99 
N.J.Eq. 738. 

11 C.J. p 56 note 7 [b]. 

89. Ga.—Hallman v. Atlanta Child’s 
Home, 130 S.E. 814, 161 Ga. 247. 
•90. N.J.—Long V. Union Tp., 74 A. 
294, 79 N.J.L-aw 70. 

91. Ga.—Hallman v. Atlanta Child’s 
Home. 130 S.E. 814, 161 Ga. 247. 

92. N.T.—Rottkamp v. Springfleld 
Cemetery Soc., 118 N.T.S. 911, 134 
App.Div. 270. 

93. Ga.—Fairview Cemetery Co. v. 
IVood, 138 S.E. 88, 36 Ga.App. 70^. 

N.J.—Montefiore Cemetery Co. v. 
Board of Com'rs of City of New- 
ark, Sup., 130 A. 730, 

94. N.J.—Dodd V. State Bd. of 
Health, 51 A. 456, 67 N.J.Law 463. 

•95. N.J.—^Borough of West Long 
Branch v. Home Building & Realty 
Co. of Long Branch, 133 A. 758, 99 
N.J.Eq. 738. 

»11 C.J. p 56 note 17. 

96. N.J.—^Dodd v. Prancisco, 53 A. 
219, 68 N.J.I#aw 490, 


97. N.J.—Dodd v. State Bd. of 
Health, 51 A. 456, 67 N.J.Law 463. 

98. N.J.—Guenther v. Board of 
Com’rs of City of Newark, 132 A. 
85, 4 N.J.Misc. 120. 

9.9. No abuse of discretion shown 
Ga.—Hallman v. Atlanta Child’s 
Home, 130 S.E. 814, 161 Ga. 247. 

1. Mass.—^Weiss v. City of Woburn, 
160 N.E. 444, 263 Mass. 30. 

2. Ga.—^Fairview Cemetery Co. v. 
Wood, 138 S.E. 88, 36 Ga.App. 709. 

3. N.C.—Surratt v. Dennis, 155 S.E. 
865, 866, citing Corpus Juris. 

11 C.J. p 56 note 23. 

4. Mich.—Upjohn v. Richland Bd. I 
of Health, 9 N.W. 845, 46 Mich. 
542. 

11 C.J. p 57 note 24. 

5. N.J.—Borough of West Long 
Branch v. Home Building & Re- 
alty Cb. of Long Branch, 133 A. 
758. 99 N.J.Eq. 738. 

Defendanfs loxowledge of invalid 
zonifLg ordinance 

That defendants .knew of provi- 
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sions of invalid zoning ordinance be¬ 
fore establishing cemetery did not 
entitle others to restrain defendants 
from using land for cemetery.— 
Fierst v. William Peiwi Memoria! 
Corporation, 166 A, 761, 311 Pa. 263. 
Objection to arrangement for hold- 
iag property 

Plaintiff seeking to restrain the 
establishment of a cemetery as a 
nuisance can object only to the right 
of the holders of the property to 
establish and operate a cemetery, 
and he is not concerned with the 
strictly legal form of the arrange¬ 
ment by which the property is held. 
—Normandy Consol. School Dist. of 
St. Louis County v. Harral, 286 S. 
W, 86, 315 Mo. 602. 

Gk Ga.—Hallman v. Atlanta Child’s 
Home, 130 S.E. 814, 161 Ga. 247. 
Pa.—Mainiero v. Most Precious 
Blood Cemetery Ass’n, 16 Pa,Dist. 
& Co. 307. 

11 C.J. p 57 note 24 [a]. 

7. N.C.—Harrison v. City of New 
Bem, 137 S.B. 582, 193 N.C. 555. 
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same, the property owner may enjoin a threatened 
establishment of a cemetery if he has not given 
his consent,^ and, likewise, when permission of a 
City or town, as required by statute, has not been 
obtained, the city or town may safeguard its inter- 
ests by injimction,^ unless it has been guilty of 
laches barring equitable relief.^^ 

Relief against a cemetery on the ground that it 
is a nuisance is treated in C.J.S. title Nuisances^§ 
42, also 46 C.J. p 696 notes 32, 33. 

§ 19. Acquisition of and Title to Land 

A cemetery corporatior» may acquire property \n 
accordance with statutory authorlty, but the amount of 
land which may be acquired may be llmited by statute 
or by Its charter. A private cemetery cannot be estab- 
lished or acquired by dedicatlon. 

Generally stated, a cemetery Corporation may 
acquire property in a manner in accordance with 
statutory authorization,^! but by reason of charter 
or statutory restrictions, the total land which may 
be acquired may be limited.^^ An act prohibiting 
the acquisition of land for cemetery purposes by 
other than existing cemetery corporations applies 
to prohibit the acquisition of new lands by an ex¬ 
isting unincorporated cemetery association.^3 The 
acquisition, improvement, and use of an additional 
tract adjoining a cemetery may be a mere addition 
within the cemetery corporation’s charter and not 
the creation of a new cemetery although the plots 
are separated by a Street. 

Where land has been conveyed to a cemetery 


Corporation and the provision for payment is one 
which the Corporation has not power to make, the 
Corporation cannot retain the land without making 
compensation to the vendor, and where the land 
cannot be restored to the grantor because of the 
buriai uses to which it has been put with the ac- 
quiescence of the grantor, equity will devise a way 
by which the contract of the parties may be car- 
ried out as nearly as possible.^^ Where the sole 
consideration for a transfer of land to a cemetery 
Corporation was a certificate giving the vendor a 
share in the proceeds of the subsequent sale of 
the land by the cemetery company, the cemetery 
company cannot enforce specific performance of 
the contract to convey without submitting the ques- 
tion of the validity of the certificate to determina- 
tion.i® Where, by statute, a cemetery Corporation 
is required to devote a fixed part of the proceeds 
of ali sales of lots and plots to the payment of pur- 
chase money, and the residue to the preservation 
and embellishment of the cemetery property, a con¬ 
tract by which it attempts to give to the vendors 
of land purchased by it a share in the proceeds 
of subsequent sales, without reference to this stat¬ 
utory provision, is invalid.^^ By statute in some 
jurisdictions provision is made for the creation of 
a family burying ground or cemetery by a con- 
veyance of the land in trust to the county in which 
it is situated.is 

A private cemetery cannot be establishedi^ or 
acquired^O by dedication. That bodies are buried 
in graves on private land of another, not dedi- 


Ohio.—Moore v. Hili Crest Ceme¬ 
tery Ass’n, 163 N.E. 727, 29 Ohio 
App. 509—Frey v. Nowlin, 19 Ohio 
N.P.,N.S., 484. 

Wis.—Maede v. Broehm, 139 N,W. 
40S, 151 Wis. 563. 

9. Mass.-r—Inhabitants of Canton v. 
Westbourne qemetery Corporation 
of Boston, 146 N.E. 258, 251 Mass. 
128. 

10. N.J.—Borough of West Long 
Branch v, Home Building & Real- 
ty Co. of Liong Branch, 133 A. 758, 
99 N.J.Eq. 738. 

11. N.T.—^In re Pearsairs Bstate, 
211 N.T.S. 841, 125 Misc. 634. 

CHft under will 

N.T.—In re Pearsairs Estate, supra. 
12« N.T.—^Moore v. U. S. Cremation 
• Co., 9 N.E.2d 795, 275 N.T. 105, 
reversing 291 N.T.S. 289, 249 App. 
Div. 637, and affirming 286 N.T.S. 
639, 158 Misc. 621, reargument de- 
nied 11 N.E.2d 743, 275 N.T. 544. 
Pa.—Commonwealth Trust Co. of 
Pittsburgh v. Allegheny Cemetery, 
187 A, 506, 324 Pa. 78. 

Ziands nsed for cxematory ^d eo- 
lumbarium 

The use of lands for the erection 


of a crematory and a columbarium 
for the cremation of dead bodies and 
the burlal of the remains in urns in 
wall niches, constitutes use of land 
for “cemetery purposes,’* within a 
statute limiting acquisition of land 
for cemetery purposes.—Moore v. U. 
S. Cremation Co.. 9 N.E.2d 795, 275 
N.T, 105, reversing 291 N.T.S. 289, 
249 App.Div, 637, and affirming 286 
N.T.S, 639, 158 Misc. 621, reargu¬ 
ment denied 11 N.B.2d 743. 275 N.T. 
544. 

XIffect of subsequent statutes 
Act with no repealing clause em- 
powering Corporation to sell tracts. 
of land and to acquire additional 
ground not exceeding one hundred 
acres did not limit land which it 
might thereafter purchase to one 
hundred acres, where it stili had au- 
thority under prior acts to acquire, 
approximately 'twenty-flve acres.*, 
Acts which conferred authority to 
acquire and hold lands, in each in- 
stance not to exceed one hundred 
acres, and which contaiiied no re¬ 
pealing clauses, were not repugnant 
to each other and entitled Corpora¬ 
tion to acquire total of three hun¬ 


dred acres although it had not at 
time of enactment of last act ac¬ 
quired maximum number of acres 
it was authorized to under prior 
acts.—Commonwealth Trust Co. of 
Pittsburgh v. Allegheny Cemetery, 
187 A. 506, 324 Pa. 78. 

13. N.T.—Baylis v. Van Nostrand, 
162 N.T.S. 831, 176 App.Div. 396. 

111,—^Rosehill Cemetery Co. v. 
City of Chicago, 185 N.E. 170, 352 
IU. 11, 87 A.L.R. 742. ' 

15. N.J.—^Bliss V. Linden Cemetery 
Assoc., 96 A. 1001, 85 N.J.Eq. 501, 
reversing 91 A. 304, 83 N.J.Eq. 494. 
11 C.J. p 57 note 34. 

le. N.J.—^East Ridgelawn Cemetery 
Co. V. Frank, 75 A. 1006, 77 N.J. 
Eq. 36. 

17. N.J.—East Ridgelawn Cemetery 

V. Frank, supra. 

18. / Mo.—^Wooldridge v. Smith, 147 
-^S.W. 1019, 243 Mo. 190, 40 L.R.A., 

N.S., 752. 

19. Mo.—^Wooldridge v. Smith, su¬ 
pra. 

20. Miss.—^Morgan v. Collins School 
House, 133 So. 675, 677, citing Cor¬ 
pus 3;uri8. 
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cated for burial purposes, and permitted to re- 
main there for the prescriptive term, establishes 
no easement by prescription in favor of the de- 
scendants of those buried .21 

Treated elsewhere in this work are: Acquisition 
of land for cemetery purposes by condemnation, 
see C.J.S. title Eminent Domain § 61, also 20 CJ. 
p 585 note 99-p 100 note 5; adverse possession of 
cemetery or burial ground, see Adverse Possession 
§§ 9, 38; and dedication of land to public use as 
a cemetery, see C.J.S. title Dedication § 8, also 18 
C.J. p 47 notes 60-66. 

Use of property, Trustees of a parish cemetery 
cannot require the parish to account for profits 
resulting from use of part of the grounds not 
used for burial purposes where the trustees have 
acquiesced in the use with no arrangement for an 

accounting .22 

§ 20. -- Title and Rights Acquired 

That land is dedicated or conveyed for burial pur¬ 
poses does not necessarily deprive the grantor of the fee, 
but a conveyance will not be construed to create an es- 
tate on condition uniess such intent is clearly indicated. 
Tenancy In common cannot exist with respect to land 
-dedicated as a cemetery. 

Legal or equitable title to land dedicated for a 
cemetery is not destroyed by such dedication,23 and 


the fee remains in the original owner and his 
heirs.2^ The right of the public in a duly dedicat¬ 
ed public cemetery or the right of relatives of 
deceased persons in ground dedicated to family 
burials is a mere easement and not a fee.25 
Although land is conveyed for the sole purpose 
of a burying ground, if it does not appear that the 
consideration paid was less than its full valiie, or 
that the grantor had any interest in or reason for 
having the land used solely for burial purposes, 
the conveyance vests in the grantee an absolute es- 
tate in fee simple.26 A conveyance will not be 
construed to Create an estate on condition, uniess 
language is used which, according to the rules of 
law, ex proprio vigore, imports a condition, or the 
intent of the grantor to make a conditional estate 
is otherwise clearly and unequivocally indicated, 2 7 
but a conveyance will be hcld to create an estate 
on condition or a trust for the purpose when a con- 
struction of the deed as a whole so indicates.^.S 
A limitation “in trust to have and use as a bury¬ 
ing ground'^ is not a qualification of the estate 
granted, but of the uses to w’hich, in the hands 
of the cestui que trust, the land may be applied.29 
If the grantee is legally incapable of holding the 
fee, a deed of the land for burial purposes will 
not transfer the fee to it.so When the convey¬ 
ance is on condition precedent the grantee does not 


21 . Mo,—^Wooldridge v. Smith, 147 
S.W. 1019, 243 Mo. 190, 40 L.R .A., 
N.S., 752 and note. 

I^.T.—^A. F. Hutchinson Land Co. v. 
Whitehead Bros. Co„ 217 N.Y.S. 
413, 127 Misc. 558, afflrmed 219 N. 
Y.S. 413, 218 App.Div. 682. 

22. Mass.—Simon v. Sleinis, 170 N. 
E. 421, 270 Mass. 465. 

23. Mo.—^United Cemeteries Co. v. 
Strother, 61 S.W.2d 907, 332 Mo. 
971. 90 A.L.R. 438. 

24. Mich.—Badeaux v. Ryerson, 182 
N.W. 22, 213 Mich. 642. 

N.Y.—In re Board of Transportation 
of City of New York, 251 N.Y.S. 
409, 140 Misc. 557—^A. F, Hutchin¬ 
son Land Co. v. Whitehead Bros. 
Co., 217 N.Y.S. 413, 420, 127 Misc. 
558, affirmed 219- N.Y.S. 413. 218 
App.Div. 682, citing Corpus Juris.. 

25. N.Y.—^A. F. Hutchinson Land. 
Co. V. Whitehead Bros. Co., 219 N. 
Y.S, 413, 218 App.Div. 682. affirm- 
ing 217 N.Y.S. 413, 127 Misc. 558. 

Tenn.—^Boyd v. Ducktown ChemicaP 
& Iron Co., 89 S.W.2d 360, 19 Tenn.’ 
App. 392. 

rex.—Bockel v. Fidelity Develop- 
ment Co., Civ.App., 101 S.W.2d 628, 
630, citing Corpus Juris. 

Use for mineral purposes Tby oWner 
Where -ancestor had started burial 
plot located in tract which he later 
deeded away, heirs could obtain only 


easement by obtaining use of grave- 
yard by adverse possession, and 
could not interfere with rights of 
subsequent paper title holders in use 
of land for mineral purposes.—Boyd 
V. Ducktown Chemical & Iron Co., 89 
S.W.2d 360, 19 Tenn-App. 392. 

26y U.S.—^Wright v. Morgan, Colo., 
24; S.Ct. 6, 191 U.S. 55, 48 L.Ed. 89. 
Pa.—Congregation Shaarai Shoma- 
yim V. Moss, 22 Pa.Super. 356. 

R.I.—^Field v. Providence, 24 A. 143, 
17 R.L 803. 

11 C.J, p 57 note 37. 

27. Me.—Phinnej'' v. Gardner, 115 A. 
523, 121 Me. 44. 

Md.—Columbia Bldg. Co. v. Cemetery 
of the Holy Cross, 141 A. 525, 155 
Md. 221. 

Mo.—^Allison V. Cemetery Caretak- 
ing Co., 223 S.W. 41, 283 Mo. 424. 
11 C.J. p 67 note 38. 

Absence of provisiou for reversioa | 
or reentry 

Although the intention that the 
land is to be used as a cemetery is 
expressed, if there is no provision 
for reversion or reentry on condi¬ 
tion broken, an absolute fee will be 
held to have been granted. 

U.S.—^Thornton v. Natehez, Miss., 
129 F. 84, 63 C.C.A. 526. 

Me.—^Phinney. v. Gardner, 115 A, 523, 
121 Me. 44. 

Md.—Columbia Bldg. Co. v. Cemetery 
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of the Holy Cross, 141 A. 525, 155 
Md. 221. 

Mo.—^Allison v. Cemetery Caretaking 
Co., 223 S.W. 41, 2S3 Mo. 424. 

28. Mo.—^Adams v. Highland Ceme¬ 
tery Co., 192 S.W. 944. 

Pa.—Gumbert's App., 1 A. 437, 110 
Pa. 496. 

Conveyance by trustee uaauthorized 
A town which was made trustee 
of land donated for cemetery pur¬ 
poses was held not entitled to con- 
vey the same to a Corporation, al¬ 
though such conveyance would be 
for the benefit of the cemetery.— 
Adams v. Highland Cemetery Co., 
Mo.. 192 S,W. 944. 

29. Pa.—Congregation Shaarai Sho- 
mayim v. Moss, 22 Pa. Super. 356, 
360. 

30. Mich.—Badeaux v. Ryerson, 182 
N.W. 22, 213 Mich, 642. 

Tex,—Smallwood v, Midfield Oil Co., 
Civ.App.," 89 S.W.2d 1086, error dis- 
missed. 

3>eed to Zudlau tzlbe 
Where owner of land used as an 
Indian cemetery exeeuted deed to 
Indian tribe describing the land as 
‘Tndian burying ground,” and subse- 
Quently conveyed fee to other per¬ 
sons, and where such Indian tribe 
was not capable of taking the fee, 
such deed did not convey legal title. 
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take title until the condition is fulfilled,^^ Where 
the condition subsequently becomes unlawful the 
grantee takes the estate freed therefrom.32 

Tenmtcy in common cannot exist with respect 
to land dedicated as a cemetery,33 since unity in 
right of ocoupancy is an essential element of such 
tenancy, see CJ.S. title Tenancy in Common § 4, 
also 62 CJ. p 410 note 40. 

§ 21. -Sale, Encumbrance, or Lease 

a. Sale generally 

b. Mortgage or encumbrance 

c. Lease 

d. Sale under judicial process; fore- 

closure 

a. Sale Generally 

The power to alienate cemetery lands Is restricted, 


14 C.J.S. 

but the fee of a cemetery may be sold subject to the 
rights of lot owners. 

As it has been held to haye been well stated in 
Corpus Juris, lands once legally devoted to, and 
used for, burial become appropriated to a public 
purpose in such a sense that the power of the 
body in which the legal title may rest to use or 
alienate the same while such dedication remains 
in force is restricted,^^ and, except as provided by 
statute, land dedicated for, and used as, a burying 
ground cannot be sold.^S However, in the absence 
of statutory prohibition, subject to the rights of 
the lot owners, the fee of a cemetery may be law- 
fully sold,36 and so the owner of a cemetery or a 
cemetery association may sell the land to another 
person or association for cemetery purposes.37 aL 
so, lands which are not used for burial purposes 
may be sold so long as lot owners are not deprived 
of the use of, or access to, their lots and the in- 
tegrity of the cemetery is not interfered with.^S 
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and grantees named in subseauent 
deed took the fee subject to the 
right of the public to use the land 
as a cemetery.—Badeaux v. Ryerson, 
1S2 N.W. 22. 213 Mich. 642. 
Oonveyance to ceiaetery 
A conveyance in trust to a church 
and cemetery does not vest any title 
in the cemetery as an entity, since 
it is incapable of receiving convey- 
ances as do persons and corpora- 
tions.—Smallwood v. Midfleld Oil 
Co., Tex.Civ.App., S9 S.W.2d 10S6, er¬ 
ror dismissed. 

31. N.T.—Bennett v. Culver, 27 Hun 
554, affirmed 97 N.Y. 250. 

32. Mo.—German Evangelical Prot- 
estant Congregation of Church of 
Holy Ghost v. Schreiber, 209 S.W. 
914, 277 Mo. 113, certiorari dis¬ 
missed Schreiber v. German-Evan- 
gelical Protestant Congregation of 
Church of Holy Ghost. 40 S.Ct. 9. 
250 U.S. 677, 63 L.Ed. 1202. 

11 C.J. p 58 note 39. 

Prohibition hy City ordinance 
Where a deed is made on condition 
subsequent that premises should be 
used as a cemetery, and a city ordi¬ 
nance renders further performance 
of condition unlawful, condition is 
discharged, and title of grantee is no 
longer subject to it.—German Evan¬ 
gelical Protestant Congregation of 
Church of Holy Ghost y. Schreiber, 
supra. 

33. Tex.—Smallwood v. Midfield Oil 
Co., Civ.App., 89 S.W.2d 1086, error 
dismissed. 

3^ U.S.—Chew V. First Presby- 
terian Church of Wilmington, Del., 
D.C.Del., 237 F. 219. 

Mich.—Richmond Hilis Memorial 
Park Ass’n v. Richardson, 266 N. 
W. 396, 398, 275 Mich. 403, Quoting 
Corpus Juris. 


Mo.—United Cemeteries Co. . v. 

Strother, 61 S.W.2d 907. 332 Mo. 
971. 90 A.L.R. 438, citing Corpus 
Juris. 

Tex.—Smallwood v. Midfield Oil Co., 
Civ.App., 89 S.W.2d 1086, error dis¬ 
missed. 

11 C.J. p 58 note 42. 

35. Pa.—In re Mt. Calvary Metho- 

dist Protestant Church Trustee, 
116 A, 319, 272 Pa. 453—In re Jes- 
sop’s Petition, 9 Pa.Dist. &, Co. 
292, N 

Question for orphans’ court 
On petition in the orphans’ court 
by a church, under Revised Price 
Act, Pa.St.l920 § 18S11 et seq, for 
leave to convey a building formerly 
used as a house of worship and cer- 
tain surroiinding land, opposed by 
owners of burial lots in an adjoin- 
ing ^ part of the churchyard, ques- 
tions involved were held peculiarly 
one for the orphans’ court, and in 
the abseiice of an abuse of discre- 
tion its conclusion must be sustain- 
ed.—In re Rorer’s Estate, 123 A. 
7S1, 279 Pa. 313. 

Statute providixLsr for sale of church 
property 

A statute providing for the ap- 
pointment of a trustee for the sale 
of church property does not apply 
to the sale of a cemetery since ceme¬ 
tery property is not the subject of 
sale except as provided by statute.— 
In re Jessop's Petition, 9 Pa.Dist. ^ 
Co. 292. 

36. Mass.—Trefry v. Tounger, 114 
N.E.' 1033, 226 Mass. 5. 

Tex.—Barker v, Hazel-Fain Oil Co.. 

Civ.App., 219 S.W. 874, 876, citing 
' Corpus Juris. 

37. Mo.—United Cemeteries Co. v. 

Strother, 61 S.W.2d 907, 332 Mo. 
971, 90 A.L.R. 438—^Allison v. 
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Cemetery Caretaking Co., 223 S.W. 
41. 283 Mo. 424. 

Prateraal society 

A fraternal order or society main- 
taining a cemetery may sell it to a 
Corporation organized for the pur¬ 
pose of conducting a cemetery.— 
Dunlap V. Union Lodge No. 15, I. 0. 
O. F., 282 P. 715, 129 Kan. 287. 

Deed by teuaut iu common or co- 
partner 

Where property wafe conveyed to a 
number of grantees as "stockholders 
of the Lawson Cemetery Company” 
and deed provided that the land 
should be divided in burial lots and 
conveyed by the president, a deed of 
such company, signed by one of the 
grantees elected as president, con¬ 
veyed at least a good equitable ti¬ 
tle, under Rev.St.l909 § 2787, wheth- 
er the grantees in the original deed 
be considered tenants in common or 
copartners.-^Allison v. Cemetery 
Ca^-etaking Co., 223 S.W. 41, 2S3 Mo. 
424. 

33. Cal.—In re Laurei Hili Ceme¬ 
tery Ass’n, 238 P. 732, 73 CaLApp. 
193. 

Mass.—Trefry v. Tpunger, 114 N.E. 

1033, 226 Mass. 5. ^ 

Mich.—Richmond Hilis Memorial 
Park Ass’n v. Richardson, 2G6 N. 
W. 396, 275 Mich. 403. 

Miss.—Morgan v. Collins School 
House, 133 So. 675, 677, citing Cor¬ 
pus Juris. 

11 C.J. p 58 notes 45, 48. 

Transfer for stoch 
Trustees of a church, grantees in 
a deed of land for cemetery purpos¬ 
es, vested with fee-simple title, and 
authorized by their governing au- 
thority to sell part of the land, had 
ao authority to convey the land to 
an oil company in consideration of 
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Where land is conveyed to trustees for cemetery 
purposes, the surviving trustee cannot pass titie 
by a deed in his individual capacity and can con- 
vey it only as trustee, subject to the trust.39 Where 
it is beyond the power of a cemetery Corporation 
to sell its lands, it must repay with interest money 
given it for portions thereof.^^^ 

Abcndoned cemetery. In the absence of statu- 
tory prohibition, an abandoned cemetery may be 
alienated.^i 

b. Mortgage or Encnmbrance 

If not In violatlon of statute or charter provlsions, 
land comprising a cemetery may be mortgaged for ceme¬ 
tery purposes, subject to the rights of the lot owners. 

Subject to rights of lot owners, land comprising 
a cemetery may be mortgaged,^^ ^t least, lands on 
which no interments have been made but a cem¬ 
etery Corporation has no power to mortgage, or 
to create debts on the faith of, its lands if such 
is violative of its charter or a statute under which 
it was incorporated.^^ So, a cemetery Corporation 
cannot validly mortgage its property for other 
than cemetery purposes.-^s Where it is beyond the 
power of a cemetery Corporation to mortgage its 
cemetery lands, it cannot validate or give legal ef- 
fect to its void act by ratification or by acceptance 
of benefits thereunder.^® A mortgage on cemetery 
lands given to secure the purchase price is not 
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a lien on the land, but a lien on one half of the 
proceeds of the sale of burial lots, where a stat¬ 
ute requires the appropriation of such half to the 
payment of the purchase price.^'^ 

c. Lease 

Cemetery lands may not be leased for other than 
cemetery purposes without express legislative authority. 

Cemetery lands may not be leased for other than 
cemetery purposes without express legislative au- 
thority.^S A general grant of power to ali mem- 
bership corporations to lease lands is limited or 
restricted as to cemeteries when expressly so pro- 

vided.49 

d. Sale under Judicial Process; Foreclosure 

When so provided by statute an Indebtedness against 
a cemetery Corporation cannot be enforced by levy and 
sale under ex&cution. A valid mortgage may be fore- 
closed, but the status of the premises and the rights of 
the lot owners must not be disturbed. 

When so provided by statute, an indebtedness 
against a cemetery Corporation cannot be enforced 
by levy and sale under exeeution.^® A statute 
permitting lands no longer used for cemetery pur¬ 
poses and cemetery land in which there are no 
graves or sold lots to be sold under judicial process 
is constitutionaL^i A valid mortgage of the cem¬ 
etery, or lien, deed of trust, or land contract may 


-eighth of Its capital stock in 
id of money.—Barker v. Hazel- 
11 Oil Co., Tex.Civ,App., 219 S.W. 
874, error refused. 


39. Or.—Bitney v. Grim, 144 P. 490, 
73 Or. 257. 

40. Ky.—Woodland Cemetery Co. v. 
Ellison. 67 S.W. 14, 23 Ky.L. 2222. 

41. N.Y.—A. F. Hutchinson Land 
Co. V. Whitehead Bros. Co., 217 N. 
Y.s. 413, 127 Misc. 55S/affirmed 
219 N.Y.S. 413, 218 App.Div. 682. 

Tex.—Bockel v. Fidelity Develop- 
ment Co., Civ.App., 101 S.W.2d.62S, 
631, citing Corpus Juris, 

SSTect of dedicatiou statute 
A statute which dedicates certain 
cemeteries to a public use does not 
apply to prevent alienation of an 
aban(ioned cemetery.—^A. F. Hutchin¬ 
son Land Co. v. Whitehead Bros. Co.,^ 

14 C. j.s.-e 


217 N.Y.S. 413, 127 l^risc. 558, affirm- 
ed 219 N.Y.S, 413, 218 App.Div. 6S2. 

42. Mass.—Trefry v. Younger, 114 
N.E. 1033, 226 Mass. 5. 

43. N.J.—Spear v, Locust Wood 
Cemetery Co., 66 A. 106S, 72 N.J. 
Eq. 821. 

N.Y.—Ross V. Glenwood Cemetery 
Assoc., 81 N.Y.S. 779, 81 App.Div. 
357, 

44. Minn.—^V^^olford v. Crystal Lake 
Cemetery Assoc., 56 N.W. 56, 54 
Minn. 440, 

Tex.—Oakland Cemetery Co. v. Peo- 
ple’s Cemetery Assoc., 57 S.W. 27, 
93 Tex, 569, 55 L.R.A. 503. 

45. N.J.—Fidelity-Union Trust Co. 
V. Union Cemetery Ass'n, 139 A. 
706, 102 N.J.Eq. 100. 

Impxovement or repair of cemetery 
A deed of trust of property used 
as a burial ground was invalid, it 
not purporting on its face to have' 
been given for the purpose of rais- 
ing funds to imp*rove or keep in re¬ 
pair the cemetery, and the proceeds 
not being used for such purpose, 
where grantee had notice that prior 
to its being acquired by the grantor 
it had been platted and dedicated as 
a public cemetery, and lots had been 
sold and persons buried therein.— 
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Allison V. Cemetery Caretaking Co., 
223 S.W. 41, 2S3 Mo. 424. 

46. Minn.—Woiford v. Crystal Lake 
. Cemetery Assoc., 56 N.W. 56, 54 

Minn. 440. 

47. N.J.—Fidelity Union Trust Co. 
V. Union Cemetery Ass’n, 145 A. 
537, 104 N.J.Eq. 326. 

4& N.Y.—Briggs v. Bloomingdale 
Cemetery Ass’n, 185 N.Y.S. 348. 
113 Misc. 685. 

Absolute right of reuewal void 
A stipulation giving to a lessee of 
cemetery lands an absolute right of 
renewal after a term of fi ve years 
was void, as constituting an evasion 
of Membership Corporations Law § 
13, and in contravention thereof, the 
lease being one for a continuous 
term of more than five years at the 
lessee’s election.—Briggs v. Bloom¬ 
ingdale Cemetery Ass*n, supra. 

49. N.Y.—Briggs v. Bloomingdale 
Cemetery Ass’n, supra. 

50. N.Y.—^Du Bois v. FantinekilI 
Cemetery Asa’n, 192 N.Y.S. 145, 
118 Misc. 37. 

Tex,—Oakland Cemetery Co. v. Peo- 
ple’s Cemetery Assoc., 57 S.W. 27, 
93 Tex. 569. 

,51. N.Y.—Johnson v. Ocean View 
Cemetery, 191 N.Y.S, 128. 198 App. 
I Div. ^54. 


Becordiug statutos 
Land separated from the rest of 
the cemetery and platted into busi- 
ness lots is governed by a statute 
pertaining to the subdivision of land 
into lots for purpose of sale and not 
by a statute relating to the record- 
ing of a map of the cemetery.—Hol¬ 
lywood Cemetery Ass'n v. Powell, 
291 P. 397, 210 Cal. 121, 71 A.L.R. 
310. 
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be foreclosed,S2 but the status of the premises and 
the rights of the lot owners must not be disturbed.^^ 
Lands of a cemetery Corporation on which inter- 
ments have not been made and which have not 
been sold for burial purposes may be sold under 
mortgage foreclosure.^^ 

§ 22. -Abandonment and ,Reversion to 

Original Owners 

a. In general 

b. What constitutes 

c. Reversion to original owners 

a. In G-eneral 

A cemetery may be abandoned as a burial place but 
the doctrine of abandonment which permits appropriation 
of abandoned property by the flrst taker does not apply. 

A cemetery may be abandoned as a burial place, 
especially when expressly so authorized by the 
legislatuTe,56 but the doctrine of abandonment 
which comprises the voluntary relinquishment of 
ownership whereby the thing so dealt with ceases 
to be the property of any person and becomes the 
subject of appropriation by the first taker, see 
Abandonment § 1, does not apply to land dedicated 


and used as a burying ground.^'^ A statute which 
merely expresses the consent of the state to the 
abandonment of a cemetery when so desired at the 
discretion of the governing body of the associa- 
tion does not permit the removai of remains in- 
terred therein against the consent of lot owners.^S 
Likewise, it has been held that, when land has 
been conveyed to a village as a public cemetery, 
it is not competent for the authorities, in their 
character of trustees, to abandon the use and there- 
by defeat the beneficial interest of the public there- 
in.59 Notwithstanding a conveyance for cemetery 
purposes is 'subject to forfeiture for breach pf con- 
dition subsequent as to such use, the breach is ex- 
cused when such further use is prevented by act 
of law.^o 

h. What Constitutes 

A cemetery does not lose Its character as such from 
mere disuse, but It may be sald to be abandoned when 
ali the bodies have been removed or the cemetery has 
been so neglected as entirely to iose Its identity as such. 

A cemetery does not lose its character as such 
from mere disuse or because further interment in 
it has ceased or become impossible,®! and where 


52. Mich.—^Richmond Hilis Memo- 
rial Park Ass’n v. Richardson, 266 
N.W. 396, 275 Mich. 403 quoting 
Coxpus Juris. 

Mo.—United Cemeteries Co. v. 
Strother, 61 S.W.2d 907, 332 Mo. 
971, 90 A.L.R. 438. 

N.J.—^Fidelity Union Trust Co. v. 
Union Cemetery Ass’n, 145 A. 537, 
104 326. 

^iexL on proceeds from sale of lots 
On foreclosure of the V€ndor’s 
equitable lien on one half of the 
proceeds of the sale of burial lots, 
which half. a statute provides shall 
be set aside to pay the purchase 
price, the value of the land is prop- 
erly based on its value as a ceme¬ 
tery, including expenditures, since 
land when dedicated to burial ac¬ 
quires a unique value by grace of 
its consecration and the exclusive- 
ness of the cemetery franchise. In 
such foreclosure the interest on the 
sum found to be the value of the 
cemetery is improperly allowed, 
since the Principal debt is due and 
payable out of the proceeds of the 
sales oflots. Allowance for legal ex¬ 
pense incurred in litigation neces- 
sary to obtain the cemetery's fran¬ 
chise is improperly allowed as being 
a duplication included in the valua- 
tien of the cemetery, in which the 
value of the franchise is a' material 
element.—^Fidelity Union Trust Co. 
v. Union Cemetery Ass’n, supra. 

53. Mo.—United Cemeteries Co. v. 

Strother, 61 S.W.2d 907, 332 Mo. 
971, 90 A.L.R. 438. ^ 


Foreclosure of laud contract by ven- 
dors 

Vendors of lands for cemetery 
purposes who join in platting, dedi- 
cation, and sale of burial lots or 
rights of burial therein cannot fore- 
close land contract and, ‘without 
more, turn premises to other pur¬ 
poses,—^Richraond Hilis Memorial 
Park Ass’n v. Richardson, 266 N.W. 
396, 275 Mich. 403. 

Uurestricted power of sale void 
An unrestricted power of sale in 
a deed of trust is void.—United 
Cemeteries Co. v. Strother, 61 S.W. 
2d 907, 332 Mo. 971, 90 A.Ii.R. 438. 
Bemedy iu equity 
Where vendees of land for use as 
cemetery, part of which had been re- 
leased for burial purposes and paft 
dedicated for roads, were in default, 
vendors were held required to seek 
remedy in equity where rights of all 
interested persons could be protect- 
ed.—^Richmond Hilis Memorial Park 
Ass’n V. Richardson, 266 N.W. 396, 
275 Mich. 403. 

54. N.Y.—^Ross V. Glenwood Ceme¬ 
tery Assoc., 81 N.Y.S. 779, 81 App. 
Div. 357. 

55.. N.Y,—^In re Board of Transpor¬ 
tation of City of New York, 251 N. 
Y.S. 409, 140 Misc. 557—A. P. 
Hutchinson Land Co. v. Whitehead 
Bros. Co., 217 N.Y.S. 413, 127 Misc. 
- 658, affirmed 219 N.Y.S. 413, 218 
App.Div. 682. 

Not prohibited by statute 
A statute which merely gives local 
authorities control of the easement 

82 


of burial in a cemetery theretofore 
possessed by the community in gen¬ 
eral does not prevent abandonment 
of the cemetery.—A. P. Hutchinson 
Land Co. v. Whitehead Bros. Co., 
217 N.Y.S. 413, 127 Misc. 558. affirm¬ 
ed 219 N.Y.S. 413, 218 App.Div. 682. 
Remains cemetery until abandoned 
Land conveyed and used for burial 
purposes remains a cemetery until 
abandoned or vacated by lawful au- 
thority.—Wilder v. Evangelical 
Lutheran Joint Synod of Wisconsin 
and Other States, 227 N.W. 870, 200 
Wis. 163. 

50. Cal.—Hornblower . v. Masonic 

Cemetery Ass’n of City and Coun- 
ty of San Prancisco, 214 P. 978, 
191 Cal. 83. 

Or.—Bitney v. Grim, 144 P. 490, 73 
Or. 257. 

57. Me.—Phinney v. Gardner, 115 A. 
523, 121 Me. 44. 

58. Cal.—Hornblower v. Masonic 
I Cemetery Ass’n of City and Coun- 
! ty of San Prancisco, 214 P. 978, 
i 191 Cal. 83. 

59. U.S.—Mahoning County Com’rs v. 
Young, Ohio, 59 P, 96, 8 C.C.A. 27, 
reversing, C.C., Young v. Mahoning 
County Com'rs, 51 P. 585. 

N.Y.—Rousseau v. Troy, 49 How.Pr. 
492. 

11 C.J. p 59 note 56. 

60. U.S.—Mahoning County Com’rs v. 
Young, Ohio, 59 P. 96, 8 C.C.A. 27, 

, reversing, C.C., Young v. Mahon¬ 
ing County Com’rs, 51 F. 585. 

01- N.Y.—Clarke v. Keating, 170 N. 
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premises have been dedicated as a graveyard, they 
remain subject to that use so long as bodies re- 
main buried there, and until they are removed by 
public authority, or by friends or relatives.®2 

As it has been said to have been well stated 
in Corpus Juris, so long as a cemetery is kept 
and preserved as a resting place for the dead, with 
anything to indicate the existence of graves, or 
so long as it is known or recognized by the pub¬ 
lic as a cemetery, it is not abandoned,63 but it may 
be said to be abandoned where all the bodies have 
been removed,or the cemetery has been so neg- 
lected as entirely to lose its identity as such, and 
is no longer known, recognized, and respected by 
the public as a cemetery.^5 Abandonment may re¬ 
suit from inconsistent use, as where the public and 
ihose interested in a cemetery have permanently 
appropriated it to a use or uses entirely incon¬ 
sistent with its purpose as a cemetery, so that it 
has become impossible to use it longer for cemetery 
purposes.®® 

c. Eeversion to Original Owners 

Land abandoned as a cemetery will revert to the 


§ 23 

original owner uniess it has been conveyed absolutely in 
fee simple. 

Where land has been dedicated to cemetery pur- 
poses, and there has been a lawful and effectual 
abandonment of the cemetery as such, the land will 
revert to the original owner,^" but where lands 
are conveyed absolutely, and in fee simple, there 
will be no resulting claims, although abandoned 
for cemetery purposes.^S Where the conveyance is 
made on condition subsequent, the land must be 
held and used in striet conformity to the terms of 
the conveyance, and for the use declared; other- 
wise the heirs of the grantor will become reinvested 
with the title.^9 Where lands are conveyed in trust 
solely for cemetery purposes, no action will lie by 
the heirs of a grantor to enforce a right of reverter 
as long as the trust is in force,*^® but when the 
trust relation is terminated by the abandonment of 
the cemetery, it becomes the duty of the trustees 
to reconvey the property.'^! 

§ 23. Title and Rights of Owners or Li- 
censees of Grounds, Lots or Graves 

A lot owner cannot sue to obtain an adjudicatlon of 
the rights of a third party against the cemetery asso- 
ciation. 
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T.S. 187, 183 App.Div. 212—In re 
Board qf Transportation of City of 
New York, 261 N.Y.S. 409, 140 
Misc. 657. 

S.C.—Frost V. Columbia Clay Co., 
124 S.E. 767, 130 S.C. 72, 

Tex.—Damon v. State, Com.App., 52 
S.W.2d 368, affirmingr, Civ.App., 37 
S.W.2d 405—Barker v. Hazel-Fain 
Oil Co., Civ.App.. 219 S.W. 874, er¬ 
ror refused. 

Wis.—^Wilder v, Evangelical Luther- 
an Joint Synod of Wisconsin and 
Other States, 227 N.W. 870, 200 
Wis. 163. 

11 C.J. p 58 note 51. 

62^ S.C.—Frost V. Columbia Clay 
Co., 124 S.E. 767, 130 S.C. 72. 

Tex.—^Barker v. Hazel-Fain Oil Co., 
Civ.App., -219 S.W. 874, 880, error 
refused, quoting Corpus Juris. 

Wis.—^Wilder v. Evangelical Luther- 
an Joint Synod of Wisconsin and 
Other States, 227 N.W. 870, 200 
Wis. 163. 

11 C.J. p 68 note 52. 

Cemetery subject to spray of oil 
The fact that a cemetery is sub¬ 
ject to spray of oil from adjacent 
Wells does not necessarily render it 
unfit for cemetery purposes.—^Barker 
V. Hazel-Fain Oil Co., Tex.Civ.App., 
219 S.W. 874, error refused. 

63. N.Y.—A. F. Hutchinson Land 
Co. V. Whitehead Bros. Co., 219 N. 
Y.S. 413, 416. 218 App.Div. 682, 
quoting Corpus Juris, afRrming 217 
N.Y.S. 413, 127 Misc. J58. • 


Pa.—In re Hunlock's Creek Ceme¬ 
tery, 16 Pa.Dist. & Co. 152. 

©4. N.Y.—Clarke v. Keating, 170 N. 
Y.S. 187, 183 App.Div. 212, modify- 
ing 169 N.Y.S. 24. 102 Misc. 361— 
In re Board of Transportation of 
City of New York, 251 N.Y.S. 409, 
140 Misc. 557. 

65. N.Y.—In re Board of Transpor¬ 
tation of City of New York, supra 
—^A. F. Hutchinson Land Co. v. 
Whitehead Bros. Co., 217 N.Y.S. 
413, 420, 127 Misc. 558, quoting 
Corpus Juris, affirmed 219 N.Y.S. 
413, 218 App.Div. 682. 

S.C.—Frost V. Columbia Clay Co., 
124 S.E. 767, 770, quoting Corpus 
Juris. 

11 C.J. p 58 note 54. 
lESvic^ence held to show abaudonmeut 
N.J.—Van Buskirk v. Standard Oil 
Co„ New Jersey, 134 A. 676, 100 
N.J.Eq. 301, reversing 121 A. 450, 
94 N.J,Eq. 6S6. 

66. Mo.—Campbell v. Kansas City, 

13 S.W. 897, 102 Mo. 326, 10 L.R.A. I 
593. I 

11 C.J. p 59 note 55. - 

67. Mich.—^Badeaux v. Ryerson, 182 
N.W. 22, 213 Mich. 642. 

N.Y.—^A- F. Hutchinson Land Co. v. 
Whitehead Bros. Co., 219 N.Y.S. 
413, 218 App.Div. 682, afflrming 217 
N.Y.S. 413, 127 Misc. 558, citing 
Corpus Juris—^In re Board of 
Transportation of City of New 
York, 251 N.Y.S. 409. 140 Misc. 
557, 

11 G.J. p 59 note 58. - 
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Partitiou after abaudonmeut 

Fee owners of land dedicated for 
cemetery purposes could, after aban¬ 
donment of cemetery uses thereof, 
acquire unincumbered fee by parti- 
tion action.—In re Board of Trans¬ 
portation of City of New York, 251 
N.Y.S. 409, 140 Misc. 557. 

Power of legislature over title 

Where state did not have title, 
legislature on vacating cemetery 
could not pass title to city.—Wilder 
V. Evangelical Lutheran Joint Synod 
of Wisconsin and Other States, 227 
N.W. 870, 200 Wis. 163. 

Purther use of property 
A city‘s prohibition, under statute, 
of further burials in cemetery ipso 
facto restored property to other pur¬ 
poses consistent with rights accom- 
panying lots occupied by graves.— 
Alosi V. Jones, 174 So. 774, 234 Ala. 
391. 

es. Mo.—German Evangelical Prot- 
estant Congregation of Church o-f 
Holy Ghost v. Schreiber, 209 S.W. 
914, 277 Mo. 113, certiorari dis- 
missed Schreiber v. German-Evan- 
gelical Protestant Congregation of 
Church of Holy Ghost, 40 S.Ct. 9, 
250 U.S. 677, 63 L.Ed. 1202. 

11 C.J. p 59 note 59. 

06. Md.—^Reed v. Stouffer, 56 Md. 
236. 

70. Cal.—^Weisenberg v. Truman, 58 
Cal. 63. 

71. ' Cal.—Schlessinger v. Matlard, 
,11 P. 728, 70 Cal. 326. 
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The interest of a lot owner in a cemetery as- 
sociation is too remote to enable him to bring an 
action to obtain adjudication of the rights of a 
third party against the cemetery association.^^ 

§ 24. - Mode of Acquisition 

No formal deed Is necessary to confer the exclusive 
right to the use of a lot in a cemetery, nor is It neces¬ 
sary that a certificate of sale be recorded. 

No formal deed is necessary to confer the ex¬ 
clusive right to the use of a lot in a cemetery 
for burial purposes; oral permission from the pro- 
prietors is sufficientes Likewise, it is not neces¬ 
sary that the deed or certificate of sale be record¬ 
ed Adverse possession of a cemetery lot is 
treated in the title Adverse Possession §§ 9, 38. 

S^ale of lots, The power of the president to bind 
a cemetery Corporation by a sales contract may 
be inferred from evidence that he acted for the 
Corporation in the sale of lots on other occasions, 
and the Corporation, if it has received the consid- 
eration for the contract, is estopped to repudiate 
it,'<5 A contract for the sale of lots executed in 
his own name by an officer having no personal 


interest in the transaction is binding on the asso- 
ciation without a formal assignment to it, where 
it takes over the contract, accepts the benefits there- 
of, and discharges its obligations.'^® a suit by 
a Corporation on a contract to purchase lots, an 
answer alleging that defendant had been excused 
from payment by an agreement with a corporate 
officer is demurrable where it fails to allege con- 
sideration for the agreement.*^ 

§ 25. - Title Acquired 

Ordinarily, the purchaser of a lot In a cemetery ac¬ 
quires only a priviiege, easement, or license to make 
Interments in the lot purchased, subject to regulations 
governing the cemetery and to the poiice power of the 
state. A contract of sale may be canceled for a mistake 
of fact or for substantiai misrepresentations. 

While in some cases under the particular cir- 
cumstances involved, the purchaser has been held 
to acquire a fee limited in its use,78 ordinarily, 
the purchaser of a lot in a cemetery, although un¬ 
der a deed absolute in form and containing words 
of inheritance, is regarded as acquiring only a priv¬ 
iiege, easement, or license to make interments in 
the lot purchased, exclusively of others, so long as 
the lot remains a cemetery,*^® and the fee remains 


72. N.Y.—Sonkin v. Sullivan, 155 N. 
E. 901, 244 N.Y. 571, reversing 216 
N.Y.S. 919, 217 App.Div. 780. 

73. Ala.—^Union Cemetery Co. v. 
Alexander, App., 69 So. 251, 252, 
253. 

11 C.J. p 59 note 63. 

74. Mass.—^Trefry v, Younger, 114 
N.E. 1033, 226 Mass. 5. 

73. N.J.—Safir v. West Ridgelawn 
Cemetery, 158 A. 415, 108 N.J.Law 
315. 

76. Colo.—^American Agency & In- 
vestment Co. v. Gregg, 6 P.2d 1101, 
90 Colo. 142, 

77. Ga.—Slaten v. College Park 
Cemetery Co., 193 S.E. 872. 

78. N.J.—^New York Bay Cemetery 
Co. V. Buckmaster, 9 A. 591, 49 N. 
J.Law 449. 

11 C.J. p 60 note 68. 

73. Ala.—^Alosi v. Jones, 174 So. 774, 
234 Ala. 391. 

Cal.—Hollywood Cemetery Ass’n v. 
Powell. 291 P. 397, 210 Cal. 121, 
71 A.L.R. 310. 

Ga.—Mayor and Aldermen of Savan- 
nah V. Colding, 181 S.E. 821, 181 
Ga. 260—City Council of Augusta 
V, Bredenberg, 91 S.E. 486, 146 Ga. 
459. 

111.—People ex rei. Paxton v. Bloom- 
ington Cemetery Ass’n, 187 N.E. 
455, 353 111. 534. 

lowa.—Carter v. Town of Avoca* 197 
N.W. 897, 197 lowa 670. 

Ky.—Brunton v. Roberts, 97 S.W.2d 
413, 265 Ky. 569, 107 A.L.R. 1289. 


Mass.—Trefry v. Younger, 114 N.E. 
1033, 226 Mass. 5. 

Mich.—Rowley v. Laingsburg Ceme¬ 
tery Ass’n, 184 N.W. 480, 215 Mich. 
673. • 

N.Y.—^Empire Monument Co. v. Lew- 
is, 299 N.Y.S. 338, 252 App.Div. 301 
—Oatka Cemetery Ass’n v. Cazeau, 
275 N.Y.S. 355, 242 App.Div. 415— 
Clarke v. Keating, 170 N.Y.S. 187, 
189, 183 App.Div. 212, citing Cor¬ 
pus Juris—Cemetery Gardens v. 
Blueweiss, 251 N.Y.S. 546, 548, 140 
Misc. 608, citing Corpus Juris. 

Or,—Mansker v. City of Astoria, 198 
P. 199, 204, 100 Or. 435, petition 
denied 199 P. 381, 100 Or. 435, cit¬ 
ing Corpus Juris. 

Pa.—Walter v, Baldwin, 193 A. 146, 
126 Pa.Super. 589. 

Va.—Goldman v. Mollcn, 191 S.E. 
627, 

W.Va.—Sherrard v. Henry, 106 S.E. 

705, 88 W.Va. 315, 21 A.L.R. 645. 
11 C.J. p 60 note 69. 

“The right or title acquired under 
a conveyance of a plot of ground for 
burial purposes is ofttimes likened 
to an easement, sometimes to the 
grant of a pew in a church, and oc-, 
casionally to both an easement and 
a license, but probably most fre- 
Quently to a license or priviiege. 
Although the right created by the 
conveyance of a lot for burial pur¬ 
poses is not One which, on the one 
hand, possesses ali the inherent and 
essential qualities of an easement, 
and, on the other hand, is subject to 
the limitations and qualidcations 
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which control and govern a pure 
easement, it does possess many of 
the characteristics of an easement; 
and it likewise possesses some of 
the qualities of a license, although 
it is unaccompanied by some of the 
characteristics of a license and un- 
affected by some of the qualifications 
and limitations which govern and 
control a pure license. And further- 
more, when it is said that the right 
acquired by the purchaser of a 
burial lot bears an analogy to a pew 
tenancy, it must be remembered that 
the Word ‘analogy' is used in its 
striet sense of denoting only a par- 
tial similarity, for the likeness be- 
tween the two rights is not perfect. 
Occasionally the sqggestion is made 
that a conveyance for burial pur¬ 
poses creates an estate in the na¬ 
ture of a qualified or base fee. The 
right with which we are now dealing 
is in reality sui generis, for the 
reason that the places where the 
dead sleep are by all humankind 
treated as holy ground and by us 
are withdrawn from many of the 
rules which govern ordinary prop- 
erty; and consequently it is diffi- 
cult to define or . to describe such 
right when we use words which arc 
usually employed in designating 
other rights possessing qualities in 
part similar and in part dissimilar 
to those inhering in the right of 
burial.”—Mansker v. City of Asto¬ 
ria, supra. 

Analogous to graut of pew 
A grant of a lot in a cemetery is 



14 C.J.S. 


CEMETERIES 


in the grantor siibject to the grantee^s right to 
the exclusive use of the lot for burial purposes.^® 
The lot o\vner’s title to the lot is a legal estate,®! 
and his interest is a property right entitled to 
protection from invasion,S2 but only in a restricted 
sense does it constitute an interest in real prop- 
erty.^^ The rights of the owner are subject to rea- 
sonable rules and regulations governing the cem- 
etery,s-i and to the police power of the state,in 
the excrcise of which not only may future inter- 
ments be prohibited but also the remains of per- 
sons theretofore buried may be removed.S6 Al- 
though the owner of a burial lot in which no in- 
terment has been made may lose the use of his lot 
by a law prohibiting interment therein, he is not 
entitled to compensation on the ground that his 
property has been taken for a public use.^" A 
statute under which deeds to cemetery lots are 


executcd becomes part of the deeds and no greater 
or different rights can be conferred by the deeds 
than are authorized by statute.Rules and regula- 
tions referred to in the contract of sale become 
part of the contract.^® 

Possession of a burial lot, unless voluntarily re- 
linquished, continues as long as the graves are 
marked and distinguishable as such and the ceme¬ 
tery continues to be used.®® \\’hen by lawfui au- 
thority the ground ceases to be a place of burial, 
a lot holdeffs right ceases, except for the purpose 
of removing remains previously buried.®^ Vv'hen 
an inhabitant of a town has acquired a license to 
use a lot iq a public cemetery for burial purposes, 
his removal from the town does not constitute a 
revocation of his license or an abandonment of 
his lot.®- 


somewhat analogous to a grant of a 
pew in a church. 

IlL—Brown v. Hili, 119 N.E. 977, 284 
111. 286. 

Mass.—Trefry v. Younger, 114 N.E. 

1033. 226 Mass. 5. 

11 C.J. p 60 note 69 [a]. 

DedicatioxL as family or semipulslic 
liurial ground 

Whether tract was dedicated by 
owner as family or as semipublic 
burial ground, those having right of 
burial therein obtained easement, or 
license having ali Qualities of ease¬ 
ment.—In re Board of Transporta¬ 
tion of City of New York, 251 N.Y. 
S. 409, 140 Misc. 557. 

80. Cal.—Hornblower v. Masonic 
Cemetery Ass’n of City and Coun- 
ty of San Francisco, 214 P. 978, 
191 Cal. 83. 

IlL—Brinkerhoff v. Huntley, 223 IlL 
App. 591. 

N.Y.—Smith v. Rector, etc., of Trin- 
ity Church in City of New York, 
252 N.Y.S. 53, 140 Misc. 301, affirm- 
ed 254 N.Y.S. 922, 234 App.Div. 
840. 

Xdentity of grantee j 

Where a deed to cemetery lots 
gave grantee's first name as Morris, 
whereas he claimed his name was 
Mortimer, and defendant grantor’s 
ofRcers said grantee told them his 
name was Morris, and grantee's fa- 
ther’s will so describes him, it was 
held that there was no doubt as to 
grantee’s identity.—Harrison v. He- 
brew Community of Borough Park, 
189 N.Y.S. 888, 197 App.Div. 880. 

81. N.J.—Hudek v. St. Feter Greek 
Catholic Cemetery Ass’n, 138 A. 
-654, 101 N.jr.Eq. 399, affirmed 140 
A. 920. 102 N.J.Eq. 332. 

3^ot is real property 
N.Y.—Empire Monument Co. v. Lew- 
is, 290 N.Y.S. 338, 252 'App.Div. 
301. 


82. Cal.—Hornblower v. Masonic 
Cemetery Ass’n of City and Coun- 
ty of San Francisco, 214 P. 97S, 
191 Cal. 83. 

IlL—Brown v. Hili, 119 N.E. 977, 2S4 
IlL 286. 

Ind.—Paul V. Walkerton Woodlawn 
Cemetery Ass’n, 184 N.E. 537, 204 
Ind. 693—Certia v. University of 
Notre Dame Du Lac, Ind., 141 N.E. 
318, 82 Ind.App. 542. 

N.Y.—Oatka Cemetery Ass’n v. Ca- 
zeau, 275 N.Y.S. 355, 242 App.Div. 
415. 

.W.Va.—Sherrard v. Henry, 106 S.E. 

705, 88 W.Va. 315, 21 A.L.R. 645. 
Right of tmstees to replat lots 
Trustees may not replat occupied 
portion of cemetery' so as to change 
size of original lots, nor may they 
encroach on any lot as theretofore 
platted and occupied, although en- 
croachment does not interfere in any' 
way with remains of one buried in 
it.—Brown v. Hili, 119 N.E. 977, 284 
IlL 286. 

83. N.Y.—Cemetery Gardens v. 

Blueweiss, 251 N.Y.S. 546, 140 

Misc. 608, 

84. Ga,—City Council of Augusta v. 
Bredenberg, 91 S.E. 4S6, 146 Ga. 
459. 

Ind.—Paul V. Walkerton Woodlawn 
Cemetery Ass’n, 184 N.E. 537, 204 
Ind. 693. 

Ky,—Brunton v. Roberts, 97 S.W.2d 
413, 265 Ky. 569, 107 A.L.R. 12S9. 
La.—^Petit v. Depass, 6 La.App. 40. 
Graves and vaults 
Rights of holder of easement for 
burial purposes in a cemetery owned 
and maintained by city w^ere subject 
to subsequent ordinance that no per- 
son other than city brick mason and 
gravedigger should dig graves or 
construet vaults in cemetery.—City 
Council of Augusta v. Bredenberg, 
91 S.E. 486, 146 Ga. 459. 

85. U.S.—Gamage v. Masonic Cerne- 

- 85 


tery Ass’n, D.C.Cal.. SI P.2<i SOS. 
reversed on other grounds, C.C.A.. 
Masonic Cemetery Ass’n v. Gam¬ 
age, 3S F.2d 950, 71 A.L.R. 10.T, 
certiorari denied Gamage v. [Ma¬ 
sonic Cemetery’ As.s’n. 51 S.Ct. 30. 
2S2 U.S. S52, 75 L.Ei. 753. 

Ky.—Brunton v. Roberts. 97 S.W. 
2d 413, 265 Ky. 569, 107 A.L.R. 
1289. 

86. W.Va.—Sherrard v. Henry, 106 
S.E. 705, SS IV.Ta. 315. 21 A.L.R. 
645. 

11 C.J. p 60 note 70. 

87. Pa.—Kincaid’s App., 66 Pa. 411, 

5 Am.R. 377. 

88. U.S.—Masonic Cemetery Ass’n 

V. Gamage, C.C.A.CaL, 38 F.2d 950, 
71 A.L.R. 1027, reversing. D.C., 
Gamage v. Masonic Cemetery 
Ass’n, 31 F.2d 308, and certiorari 
denied 51 S.Ct. 30, 2S2 U.S. 852, 75 
L.Ed. 755. j 

89. Cal.—Forest Lawn Memorial 
Park Ass’n v. De Jarnette, 250 P. 
5S1, 79 Chl.App. 601. 

90. IlL—Brown v. Hili, 119 N.E. 
977, 2S4 IlL 286. 

Ky.—Brunton v. Roberts, 97 S.W.2d 
413, 265 Ky. 569, 107 A.L.R. 1289. 
Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or. 435, petition denied 
199 P. SSl; 100 Or. 435. 

11 C.J. p 60 note 74. 

Protection so long as circumstances 
warrant 

Courts are prone to protect sacred- 
ness of final resting place of buried 
dead so long as circumstances war¬ 
rant.—^In re Board of Transportation 
of City of New York, 251 N.Y.S. 409, 
140 Misc. 557. 

91. - Ala.—^Bessemer Land, etc., Co. 
V. Jenkins, 18 So. 565, 111 Ala. 135, 
56 Am.S.R. 26. 

11 C.J. p 60 note 71. 

92. Me.—Gowen v. Bessey, 46 A. 
792, 94 Me. 114. 
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A landowner who has permitted the use of his 
land as a cemetery cannot refuse to permit those 
who have buried their dead therein to have access 
to the graves and to bury other members of their 
families, but he may prohibit such use to ali other 
persons.^^ 

Cancellatian of contract of sale. -The contract 
of sale of a cemetery lot may be canceled by the 
cemetery Corporation where, through a mistake of 
fact, regulations of the Corporation which are part 
of the contract are violated by the sale.9^ Misrep- 
resentations of a substantial nature by the ceme¬ 
tery association will entitle the purchaser to re- 
scind the contract of sale, but mere promises of 
future conduct and condition which were not made 
dishonestly does not justify rescission although they 
are not fulfilled.^® 

Record of deed as notice. In the absence of a 
statute so providing, a record of a deed convey- 
ing a lot in a cemetery is not constructive notice 
to a subsequent purchaser, and when the equities 
are with the subsequent purchaser, the court will 
not grant a decree requiring him to remove a 
body buried there and quieting title in the former 

purchaser.^7 

§ 26. - Descent of Title 

TItIe to a buriai lot descends to heirs or Ilneal de- 
scendants, who take subject to ali conditions under 
which the ance&tor held it. 


A buriai lot is regarded as property in which 
title may in most cases descend to heirs or lineal 
descendants.^S It does not pass under a general 
residuary clause in a will, but descends to the 
heirs as intestate property.^^ An heir to whom 
a buriai lot descends takes it subject to ali the 
conditions under which the ancestor held it4 Heirs 
may maintain an action to preserve their interest 
and to remove a cloud on their title, but the orig- 
inal grantor or successors must be m^de a party.2 

§ 27. - Sale or Encumbrance 

The transfer of a cemetery lot is subject to the 
rules of the cemetery association. After interments have 
been made, a buriai lot can neither be' sold nor mort- 
gaged. 

The transfer of a cemetery lot is subject to the 
rules which may be prescribed by the constitution 
and by-laws of the cemetery association, relative 
to the recording of such transfers.^ Where charter 
provisions of a cemetery company prohibit the 
transfer o-f lots without the consent of the manar 
gers, such provisions will bind grantees, and a 
transfer without such approval will pass no title,^ 
and when the giving of such consent is not strict- 
ly ministerial, a mandamus will not lie to compel 
the managers to permit a conveyance.^ A statute 
requiring consent of the association does not per¬ 
mit an arbitrary refusal of consent but requires 
the exercise of a reasonable line of conduct which 
is based on ali the facts and circumstances.® The 


93. Miss.—Morgan v, Collins School 1 
House, 133 So. 675, 160 Miss. 321. | 

94. Cal.—^Porest Lawn Memorial | 
Park Ass'n v. De Jamette, 250 P. 
581, 79 Cal.App. 601. 

Sale to negro in violation of regula¬ 
tions 

Where through mistake a ceme¬ 
tery Corporation having a regulation 
against interment of negroes sells a 
lot to a negro without knowledge 
of his race, it may cancel the con¬ 
tract of sale.—^Forest Lawn Memo¬ 
rial Park Ass"n v. De Jarnette, su¬ 
pra. 

95. 111.—^Hintz v. Ridgewood Ceme¬ 
tery Co., App., 6 N.B.2d 695. 

96. Mioh.—^Lewis v. Glen Eden De- 
velopment Co., 268 N.W. 760, 276 
Mich. 627. 

97. lowa.—^Klng v. Prame, 216 N. 
W. 630, 204 lowa 1074. 

98. 111.—^People ex rei. Paxton v. 
Bloomington Cemetery Ass'n, 187 
N.B. 455, 353 111. 534. 

Pa.—In re Holbrook's Bstate, 1 Pa. 
Dist.J59. 

11 C.J. p 60 note 77. 

99. R.I,—In re Waldron, 58 A. 453, 


26 RJ. 84, 106 Am.S.R. 6SS, 67 L. 
R,A. 118. 

11 C.J. p 61 note 78. 

It has also been stated that a 
cemetery lot descends to lineal de- 
scendants of owner unaffected by 
any devise.—^Brunton v. Roberts, 97 
S,W.2d 413, 265 Ky. 569, 107 A.L.R. 
1289. 

1. N.Y.—Smith v. Rector, etc., of 
Trinity Church in City of New 
York, 252 N.Y.S. 53, 140 Misc. 301, 
affirmed 254 N.Y.S. 922, 234 App. 
Div, 840, 

Ohio.—^Fraser v. Lee, 8 Ohio App. 
235. 

11 C.J. p 61 note 79. 

Xiots acqtuired before incorpoxation 
of cemetery association 
In accordance with applicable 
statutory provisions, it has been 
held that heirs and devisees of orig- 
inal owners of lots acauired before 
incorporation of a cemetery associa¬ 
tion succeed to the rights of their 
ancestoxs or devisors.—^In re Fenton- 
ville Cemetery Ass'n, 264 N.Y.S. 790, 
238 App.Div. 491. 

2. Wis.—^Wilder v. Evangelical 

Lutheran Joint Synod of Wiscon- 
sin and Other States, 227 N.W. 870, 
200, Wis. 163. - . , 
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3* Pa.—-Jacobs v. Union Cemetery 
Assoc., 1 Pa.Super. 156. 

4. Ky.—Dickens v. Cave Hili Ceme¬ 
tery Co., 20 S.W. 282, 93 Ky. 385, 
14 Ky.L. 347. 

Pa.—Com. V. Mt. Moriah Cemetery 
Assoc., 10 Phila. 385, 2 Wkly.NC 
244. 

5. .Ky.—^Dickens v. Cave Hili Cem¬ 
etery Co., 20 S.W. 282, 93 Ky. 385, 
14 Ky.L. 347. 

fi* N.Y.—^Du Bois V. Fantinekill 
Cemetery Ass’n, 192 N.Y.S. 145, 
118 Misc.,37. 

Transfer of fraction of lot 

Under L.1891 c 344, requiring con¬ 
sent of president of cemetery asso¬ 
ciation to transfer of a cemetery lot, 
and L.1847 c 133 § 11, as amended 
by L.1880 c 566, making provision 
as to inalienability of cemetery lots 
under certain circumstances, and 
Membership Corporation Law § 69a, 
providing that cemetery lots be held 
in inalienable form, officers of a 
cemetery association had a perfect 
right and acted reasonably in re- 
fusing to consent.to ^ transfer of a 
fraction of a lot originally conveyed 
in 1891.—^Du Bois v. Fantinekill 
Cemetery Ass’n, supra. 
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holder of a lot cannot convey title in fee but a 
conveyance carries such rights as he possesses7 
A document in order to pass title to a burial lot 
need not take the form of a real estate deed.® 

After interments have been made in a burial 
lot, the owner thereof can neither selP nor mort- 
gage^^ the same, and may be enjoined from so 
doing.i^ In the absence of a prohibitory statute 
or regulation, one who acquires the certificate of 
title to a vault or burial lot may dispose of what- 
ever rights of burial may be in the vacant space 
therein, but he cannot interfere with the remains 
buried there.^^ When permitted by statute, a cem- 
etery lot may be sold even after interments have 
occurred if the bodies have been removed.^^ 

§ 28. — Rights in Alleys and Approaches 
to Lots 

The owner of a burial lot has the rlght to free 
and unobstructed access thereto and to the use of the 
necessary driveways and approaches to his lot. 

7. Mich.—Wells v. Daniell, 253 N. 

W. 285, 266 Mich. 250. 

Biffht to compel tmstees to fumish 
water 

Where superintendent of city cem- 
etery aided original grantee in trans- 
ferring portion of lot and records of 
trustees showed transfer and user 
thereof hy grantee’s transferee for 
up-v^ard of twenty years, trustees’ 
contention that such transferee ob- 
tained no rights, asserted when 
transferee’s heirs sought to compel 
trustees to furnish water, was held 
stale and unavailable.—Wells v. Da¬ 
niell, 263 N.W. 285, 266 Mich. 250. 

8. Ohio.—^Praser v. Lee, 8 Ohio App. 

235. 

9 . «Tex.—^Peterson v. Stolz, Civ.App., 

269 S.W.A13, citing Corpus Juris. 

11 C.J. p 61 note 85. 

Couveyauce hy surviving teuaut hy 
entirety 

Wife, as surviving tenant by the 
entirety of cemetery plot, could not, 
under New York Membership Cor¬ 
poration Law § 84, convey any rights 
in plot to parties not related to her. 

—^In re Berhstein, 262 N.T.S. 503, 

146 Misc. 603. 

10. Ala.—Kerlin v. Ramage, 76 So. 

360, 200 Ala. 428, L.R.A.1918A 142. 

Tex.—Peterson v. Stolz. Civ.App., 

269 S.W. 113. 

11 aj. p 61 note 86. 

Mertgage ou mouument 

Intentional construction of monu- 
ment on cemetery lot so as to be- 
come part of realty, which was not 
subject to lien for security of debt 
because of nature of dedication and 
use, rendered chattel mortgage 


The owner of a burial lot has the right to free 
and unobstructed access thereto and to the use of 
the necessary driveways and approaches to his 
By platting a cemetery and selling the lots with 
reference to the piat, the association impliediy ded- 
icates the avenues, alleys, and open places for the 
use of those interested in the lots,^^ and this piir- 
pose must not be interfered with.i^ So, a ceme¬ 
tery association may be compelled by a lot owner 
to keep the walks, drives, and approaches in prop- 
er repair.i'^ If there are prepared driveways, a lot 
owner does not acquire, by the purchase of the lot, 
any right of way to the lot over the grounds of the 
cemetery which are used or intended for burial pur- 
poses.iS isjo interest in the alleys which separate 
a lot from other lots, except a right of way, passes 
to a purchaser unless particularly expressed in the 
deed.i^ 

A license to a lot otvner to improve adjacent 
walks is not irrevocable, and if the lot owner abus- 
es the privilege or exceeds his authority, revoca- 
tion of the license is justified.^o 

complaint of lot owners.—Sheean v. 
Carra, 82 So. 399, 145 La. 440. 
Permittiug use for burials 

(1) An association, by permitting- 
use of alleyway for burial purposes, 
violates the rights of lot owners.— 
Dunbar v. Oconomowoc Cemetery 
Ass’n, 207 N.W. 265. 1S9 Wis. 164. 

(2) Cemetery lot owner permitted 
to use allej-^-ay for burial is a nec¬ 
essary party to a suit against asso¬ 
ciation to prevent interference with 
right of other lot owners.—^Dunbar 
V. Oconomowoc Cemetery Ass’n, su¬ 
pra. 

17. Tex.—Houston Cemetery Co. v. 
Drew. 36 S.W. 802, 13 Tex.Civ.App. 

- 536. 

18. 111.—Mount Greenwood Ceme¬ 
tery Assoc. V, Hildebrand, 126 111. 
App, ,399. 

18. Conn.—^Seymour v. Page, 33 
Conn. 61. 

111.—Mount Hope Cemetery Assoc. 
V. New Mount Hope Cemetery As¬ 
soc., 92 N.E. 912, 246 111. 416. 

11 C,J. p 61 note 91. 

Closiug streets 

Lot owner cannot enjoin associa¬ 
tion from closing streets on which 
his lot abuts where he is not de- 
prived of reasonably convenient ac¬ 
cess and integrity of cemetery as 
burial place is not interfered with. 
Right to close streets may be exer- 
cised by board of managers without 
direct action of members,—^Pick v. 
Oak Hili Cemetery Ass’n, 29 Pa.Dist. 
463. 

20. lowa.—Crawford v. City of 
Winterset, 172 N.W. 640, 186 lowa 
297. 


thereon void.—^Peterson v. Stolz, su¬ 
pra, 

11. N.Y.—Schroder v. Wanzor, 36 
Hun 423. 

12. Ohio.—Fraser v. Lee, 8 Ohio 
App. 235. 

13. N.Y.—^Johnson v. Ocean View 
Cemetery, 191 N.Y.S. 128, 198 App. 
Div. 854. 

Sale for unpaid taxes aud expenses 
When so provided by statute, a 
sale may be had of such portion of a 
single burial lot as has not been oc- 
cupied for unpaid lot taxes, and for 
unpaid expenses of restoring a lot 
after femoval of a body.—Johnson 
v. Ocean View Cemetery, supra. 

14h lowa.—Crawford v. City of 
Winterset, 172 N.W. 640, 186 lowa 
297. 

Wis.—^Dunbar v. Oconomowec Ceme¬ 
tery Ass’n, 207 N.W. 265, 189 Wis. 
164. 

-11 aj. p 61 note 89. 

15^ La.—Sheean v. Carra, 82 So. 

399, 145 La. 440. | 

Wis.—^Dunbar v, Oconomowoc Ceme¬ 
tery Ass’n, 207 N.W. 265, 189 Wis. 
164. 

1©. Wis.—^Dunbar v. Oconomowoc 
Cemetery Ass’n, supra. 

Construction of tomb in open semi- 
circle 

Where lots in a cemetery were 
sold with reference to a plan show- 
ing avenues and an open semicircle, 
on which the lots fronted, the parish 
priest couid not remove a monument, 
sell a lot to his mother in the Cen¬ 
tral part of the semicircle, and have 
a tomb constructed there, as agairst 
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§ 29.. - Duty to Care for and Repair, and 

Liability for Negligence 

a. Rights as to care and maintenance 

b. Duties as to care and maintenance 

a. Rights as to Care and Maintenance 

The purchaser of a buriai lot is entitied to care for 
it elther in person or by agent. Trustees of a cemetery 
are entitied to supervision of lots to prevent them' from 
becoming unsightiy. 

The purchaser of a buriai lot and his successors 
are entitied to exercise the right to care for the 
lot,21 either in person or by agent ,22 subject to 
reasonable rules and regulations of the cemetery as- 
sociation, see infra § 30. The discontinuance of a 
burying ground does not deprive the relatives of 
those buried there of the right to protect the graves 
from obliteration or desecration,23 but such right 
exists only so long as the bodies remain buried 
there.24 The owner of a lot must not exercise 
his rights so as to injure others.25 

The proprietor of a cemetery is entitied to su¬ 


pervision over the lots to prevent them from be¬ 
coming unsightly.26 

b. Buties as to Care and Maintenance 

(1) In general 

(2) Duty to maintain in safe condition 
(1) In General 

A cemetery association must care for the lots If so 
required by statute. A duty imposed by charter to keep 
the grounds in repair does not Include lots sold to in« 
dividuals. 

A pro Vision in a charter of a cemetery associa-, 
tion that the association shall, out of the proceeds 
of sales of lots, keep the grounds in repair and 
in good order does not charge the association with 
the duty of caring for and keeping in repair lots 
which have beeii sold to individuals for buriai pur- 
poses.27 Representations by a cemetery associa¬ 
tion that it will put aside a certain sum to care 
for the lots as required by statute impose no great- 
er duty than that imposed by the statute.28 In 
the absence of contract a lot owner is not person- 
ally liable to the cemetery association for the ex- 


Placing cnrb aronnd walk 

Where plaintiff, who had pur- 
<ihased a circular lot in cemetery es- 
tablished and maintained by defend¬ 
ant City as a public buriai place, and 
who had been given permission by 
the City council to improve walk and 
driveway surrounding lot, placed a 
cernent curb around the walk, giving 
impression to observers that entire 
area encircled by curb was plain- 
tiffs, it was held that the City was 
justifled in revoking license and re- 
quiring removal of curb,—Crawford 
V. City of Winterset, supra. 

Bevocation not enjoined 

Even though the city council gave 
plaintiff, who had purchased a cir¬ 
cular lot in cemetery established and 
maintained by defendant city, a 
right to improve walk surrounding 
circular tract on which plaintiff had 
constructed a mausoieum, the right 
acquired by plaintiff was a revocable 
license, and court of equity cannot 
properly enjoin its withdrawal.— 
Crawford v, City of Winterset, su¬ 
pra. 

21. Mich.—^Wells v. Daniell, 253 N. 

W. 2S5, 266 Mich. 250. 

Minn.—Scott v. Lakewood Cemetery 
Ass'n, 208 N.W. 811, 167 Minn. 223, 
47 A.L.R. 64. 

N.Y.—Orlowski v. St. Stanislaus 
Roman Catholic Church Soc.j 292 
N.Y.S. 333, 161 Misc. 480, 

Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or. 435, petition denied 
199 P. 381. 100 Or. 435. • 

Tex.—Bx parte Adlof, 215 S.W. 222, 
86 Tex.Cr, 13. 


aight to gradc lot 

Owner of lots was entitied to rea¬ 
sonable access thereto, as against 
owner of unsold portions of tract, 
and could grade and improve them, 
and remove material therefrom, if 
reasonably necessary and proper.— 
Trefry v. Younger, 114 N.E. 1033, 226 
Mass. 5. 

22. Mich,—Wells v. Daniell, 263 N. 
W. 285, 266 Mich. 250. 

Minn,—Scott v. Lakewood Cemetery 
Ass’n. 208 N.W. 811, 167 Minn. 223, 
47 A.L.R, 64. 

Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or. 435, petition denied 
199 P. 381, 100 Or. 435. 

Tex.—Ex parte Adlof, 215 S.W. 222, 
86 Te.x.Cr, 13. 

23. Tex,—^Danion v. State, Com. 
App., 52 S.W.2d 368, affirming, Civ. 
App., 37 S.W.2d 405. 

24. Tex.—Bockel v. Pidelity De- 
velopment Co., Civ.App., 101 S.W. 
2d 628. 

25. Or.—Mansker v. City of Astoria, 

198 P. 199, 100 Or. 435, petition 
denied 199 P. 381, 100 Or. 435. 

23. 111.—Brown v. Hili, 119 N.E. 
977, 284 111. 286. 

Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or. 435, petition denied 

199 P. 381, 100 Or. 435. 

Maimer of supexvisloa 
While trustees may not dig into or 
desecrate graves needlessly, change 
lot lines, or place posts or new 
markers where graves are located, 
they may change condition of lo,t 

88 


overgrown with weeds or otherwise 
become unsightiy, and they may 
have ruined markers repaired or re- 
moved and may mark corners of lots 
with simple markers if they do not 
disturb graves themselves.—Brown 
V. Hili, 119 N.E. 977, 284 111. 286. 

27. 111.—Bourland v. Springdale 
Cemetery Assoc., 42 N.E. 86, 158 
IU. 458. 

N.J.—Clark v. Rahway Cemetery Co., 
61 A. 261, 69 N.J.Eq. 636. 

28. N.J.—Dennis v. Glenwood Ceme¬ 
tery,' 130 A. 373, 96 N.J.Eq. 399. 

Failure to comply with part of stat> 
ute as excuso 

That a cemetery Corporation has 
failed to comply with one section of 
a statute does not excuse compliance 
with other provisions requiring it 
to set aside a certain percentage of 
the purchase price of each buriai 
lot for permanent maintenance of 
the cemetery.—^American Cemetery 
Co. V. U. S., D.C.Kan., 28 F.2d 918. 

Suit by boudholders 
In suit to compel payment of 
bonds issued by cemetery associa¬ 
tion, which had failed' to set aside 
fund for preserving, Improving, and 
embellishing cemetery grounds, as 
required by statute, it was held that 
the court had a primary duty to pro¬ 
tect rights of lot owners and to in- 
sure them care of their lots, and 
that equities" required care of ceme¬ 
tery should receive first considera- 
tion.—^Dennis v. Glenwood Cemetery, 
130 .A. 373, 96 N.J.Eq. 399, 
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pense of caring for the lot,-^ A rule of the cem- 
etery giving it authority to remove bodies buried 
on plots, in case the owner fails to care for such 
plot in accordance with the regulations of the cem- 
etery, is valid and may be enforced.30 

(2) Duty to Maintain in Safe Condition 

A cemetery associatlon must keep premises used by 
lot owners and visitors In a reasonably safe condition. 

A cemetery association owes to lot owners and 
visitors la,wfully on the premises the duty to have 
such parts thereof as are used for travel or oc- 
cupation by persons attending interments in a rea¬ 
sonably safe condition,but it is not liable to own¬ 
ers of lots who leave the avenues or ways provided 
for access to lots and suffer personal injuries on 
that part of the ground outside of the limits of 
such ways.32 To recover, plaintiff must show that 
the association was at fault,33 and in the absence 
of proof that the person injured was. not a tres- 
passer, the doctrine of res ipsa loquitur does not 


§ 30 

apply.3i As in civil actions generally, negligence 
of the cemetery association^^ and contributory neg¬ 
ligence of pIaintifY36 are questions of fact for the 
jury or for the trial court sitting without a jury. 

§ 30. - Regulations of Care and Manage¬ 

ment of Lots 

Proprietors of a cemetery may make rules and regu¬ 
lations for the care and management of lots, but they 
must be reasonable and uniforrn in their appllcation. 

The proprietors of a cemetery may make rules 
and regulations for the care and management of 
lots in the cemetery,37 particularly when expressiy 
authorized by statute.33 The rules and regulations 
must be reasonable,equal in their operation, and 
uniform in their application to all owners of lots 
in the cemetery.^® A rule prohibiting the owner 
of a lot previously purchased from caring for his 
own lot or from hiring his own caretaker is unrea- 
sonable,^! but a rule may require that the work 
be done by competent persons and it may regulate 


29. Mo.—Monett Lodge No. 106 I, O. 
O. F, V. Hartman, 170 S.W. 670, 
185 Mo.App. 148. 

30. Mass.—Green v. Danahy, 111 
N.E. 675, 223 Mass, 1. 

31. Conn,—Meyer v. St. Au&ustine’s 
Church of Bridgeport, 146 A. 817, 
109 Conn. 410. 

D.C.—Cedar Hili Cemetery v. Ball, 
78 F.2d 220, 64 App.D.C. 336. 

Mich.—Stewart v. Woodmere Ceme¬ 
tery Ass’n, 178 N.W. 654, 211 Mich. 
282. 

N.Y.—^Nesterovich v. Mt. Olive Cem¬ 
etery, 204 N.Y.S. 154, 122 Misc. 
455, reversed on other grounds 208 
N.Y.S. 609, 212 App.Div. 286. 

Duty is imperative 
D.C.—Cedar Hili Cemetery v. Ball, 
78 F.2d 220, 64 App.Div. 336. 
Invitees 

Husband and wife visiting ceme¬ 
tery to decorate grandchild’s grave 
were held "invitees,” not “licensees,” 
as regards cemetery’s liability for 
injury to wife by falling into open 
grave.—Cedar Hili Cemetery v. Ball, 
supra. 

32. N.Y.—^Nesterovich v. Mt. Olivet 
Cemetery, 208 N.Y.S. 609, 611, 212 
App.Div. 286, reversing 204 N.Y.S. 
154, 122 Misc. 455, Quoting Cor¬ 
pus Juris. 

11 C.J. p 62 note 93. 

Uucared-for portiou of cemetery 
Seven-year old boy, injured by 
fall of gravestone while walking be- 
tween grave mounds in uncared-for 
portion of cemetery for own purpos- 
es not connected with use of ceme¬ 
tery, was mere licensee, and was not 
entitled to recover from cemetery 
association, in absence of notice of 
defective condition of gravestone.— 


Nesterovich v. Mt. Olivet Cemetery, 
20S N.Y.S. 609, 212 App.Div. 2S6, re¬ 
versing Nesterovich v. Mt. Olive 
Cemetery, 204 N.Y.S. 154, 122 Misc. 
455. 

33. Conn.—Meyer v. St. Augustine's 
Church of Bridgeport, 146 A. 817, 
109 Conn. 410. 

Hole left by grave marker 
Conn.—^Meyer v. St. Augustine's 
Church of Bridgeport, supra. 

Hotice of defect iu coustructiou of 
roadway is not uecessary 
Mich,—Stewart v. Woodmere Ceme¬ 
tery Ass’n, 178 N.W. 654, 211 Mich. 
282, 

Bvideuce of conditiou after accident 
Mich.—Stewart v. Woodmere Ceme¬ 
tery Ass’n, supra. 

34. N.Y.—^Nesterovich v. Mt. Olive 
Cemetery, 204 N.Y.S. 154, 122 Misc. 
455, reversed on other grounds 208 
N.Y.S. 609, 212 App.Div. 286. 

35. D.C.—Cedar Hili Cemetery v. 
Ball, 78 F.2d 220, 64 App.D.C. 336. 

Mich.—Stewart v. Woodmere Ceme¬ 
tery Ass’n. 178 N.W. 654, 211 Mich. 
282. 

N.Y.—^Eustace v. The Evergreens, 
196 N.E. 560, 267 N.Y. 523, revers¬ 
ing 274 N.Y.S. 748. 242 App.Div. 
791. 

Svidence held sufficient for jury 
D.O.—Cedar Hili Cemetery v. Ball, 
78 F.2d 220, 64 App.D.C. 336. 

N.Y.—^Eustace v. The Evergreens, 
196 N.E, 560, 267 N.Y. 523, revers¬ 
ing 274 N.Y.S. 748, 242 App.Div. 
791. 

36. D.C.—Cedar Hili Cemetery v 
Ball, 78 F.2d 220, 64 App.D.C. 336 

Mich.—Stewart v. Woodmere Cerne 
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tery Ass’n, 178 N.W. 654, 211 Mich. 
2S2. 

X.Y.—Eustace v. The Evergreens, 
196 N.E. 560, 267 N.Y. 523, revers¬ 
ing 274 N.Y.S. 748, 242 App.Div. 
791. 

Taklng path iustead of walk 
D.C.—Cedar Hili Cemetery v. Ball, 
78 F.2d 220, 64 App.D.C. 336. 
Plaintiff held not contributorily neg- 
ligent 

Conn.—Meyer v. St. Augustine’s 
Church of Bridgeport, 146 A. 817, 
109 Conn. 410. 

37. Ga.—^Nicolson v. Daffin, S3 S.E. 
658, 142 Ga. 729, L.R.A.1915E 168. 

N.Y.—Orlowski v. St Stanislaus Ro- 
man Catholic Church Soc., 292 N. 
Y.S. 333, 161 Misc. 480. 

Tenn.—Martin v. Forest Hili Ceme¬ 
tery, 8 Tenn.Civ.A. 2S9. 

11 C.J. p 62 note 4. 

38. Mo.—Hammersley v. LaForge, 
App., 80 S.W.2d 211. 

11 C.J. p 62 note 5. 

Adomment of lots 

Mo.—Hammersley v, LaForge, su¬ 
pra. 

39. lowa.—Chariton Cemetery Co. v. 
Chariton Granite Works, 197 N.W. 
457, 197 lowa 403, 32 A.L,.R. 1402. 

Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or. 435, petition denied 
199 P. 381, 100 Or. 435. 

11 C.J. p 62 note 6. 

40. Or.—Mansker v. City of Astoria, 
supra. 

Tex.—Ex parte Adlof, 215 S.W. 222, 
86 Tex.Cr. 13. 

11 C.J. p 63 note 7. 

41. lowa.—Chariton Cemetery Co. v. 
Chariton Granite Works, 197 N.W. 
457, 197 lowa 403, 32 A.L.R. 1402. 



CEMETERIES 


14 C.J.S. 


§ 30 

the manner of doing the work,^2 or it may require 
a lot owner or his employee to notify cemetery 
officials before entering on work in the cemetery.^s 
If consent of the superintendent is required, provi- 
sion must be made as to how it shall be obtained.*^^ 
The fact that a certificate conferring the right of 
burial in a cemetery States that it is subject to 
such regulations as may from time to time be pre- 
scribed authorizes the imposition of regulations in 
addition to those expressly stated in the certifi- 
cate.^® 

A cemetery association may establish annual and 
perpetual care rates leaving acceptance thereof 
optionaI,^6 ^yt it cannot require the owner of a 
lot previously purchased to pay rates or to con¬ 
tribute to an endowment fund for the care of ali 
lots in the cemetery,even if the owner has neg- 
lected the care of his lot; and although the lot 
was conveyed subject to rules and regulations.'^^ 

A statute empowering directors of incorporatcd 


cemeteries to levy assessments on cemetery lots for 
improvements is not invalid as taking property 
without due process, and to warrant an assessment 
under such a statute, it is not necessary that all 
the lots assessed are occupied by dead bodies.^^Q 

An incorporated cemetery may use the police 
power of the state for enforcement of its statu- 
tory powers.50 

§31. - Right of Burial 

The right of burial in a burying ground fs an ease- 
ment, license, or privilege subject to reasonabie rules 
and regulations of the proprietor of the cemetery. 

A decent burial in a suitable place is the right of 
everyone, springing from the necessities of the 
case, and is recognized in all well-ordered com- 
munities,^^ but the privilege of burial in any par- 
ticular cemetery must be founded on some title or 
right recognized by law.^^ right of burial in 
a particular plot in a burying ground is an ease- 
ment, license, or privilege, ^3 which may be lost 


Minn.—Scott v. Lakewood Cemetery 
Ass’n, 208 N.W. 811, 167 Minn. 223, 
47 A.L.R. 64. 

Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or, 435, petition denied 
199 P, 3S1, 100 Or. 435. 

Pa.—Benson v. Laurei Hili Cemetery 
Co., 68 Pa.Super. 242. 

11 C.J. p 62 note 6 [b]. 

42. Minn.—Scott v. Lakewood Cem¬ 
etery Ass’n, 208 N.W. 811, 167 
Minn. 223, 47 A.L.R. 64. 

11 C.J. P 62 note 6 [a]. 

43. lowa.—Chariton Cemetery Co. v. 
Chariton Granite Works, 197 N.W. 
457, 197 lowa 403, 32 A.L.R. 1402. 

44. Tex.—^Ex parte Adlof, 215 S.W. 
222, 86 T€X.Cr. 13. 

tTnreasonable euforcemeut of mle 
reguirizLg* consent 

A rule requiring* the written au- 
thority of the commission charged 
hy law with the superintendence of 
the cemetery before any profession- 
al gardener or other person for hire 
can be employed to care for a lot is 
unreasonably enforced by the arbi- 
trary refusal to grant permission to 
a lot owner to employ a suitable per¬ 
son to care for the lot, because in 
the opinion of the commission it can 
furnish material and perform the 
work required cheaper than the Serv¬ 
ice may elsewhere be obtained.— 
Nicolson V. Daffin, 83 S.E. 658, 142 
Ga. 729, L.R.A.1915E 168 and note. 
Ordinance held unconstitntional 
An ordinance of a city prohibiting 
one from dressing or keeping any 
grave or burial lot in a public ceme¬ 
tery for compensation, without con¬ 
sent of superintendent thereof, was 
held unreasonable and unconstitu- 
tional, being an unlawful restriction 


on a useful and harmless avocation, 
and because not uniform in its ap- 
plication to all owners of lots, no 
condition being specified as to how 
the consent of the superintendent 
should be gained.—^Ex parte Adlof, 
215 S.W. 222, 86 Tex.Cr. 13. 

45. Mass.—Green v. Danahy, 111 N. 
B. 675, 223 Mass. 1. 

46. Mich,—Wells y. Daniell, 253 N. 
W. 285, 266 Mich. 250. 

Befusal to supply water to coerce 
paTznexit is xuireasonable 
Mich.—^Wells v. Daniell, supra. 

47. Or.—^Mansker v. City of Astoria, 
199 P. 381, 100 Or. 435, denying pe¬ 
tition 198 P. 199, 100 Or. 435. 

Future possibilities 
Where plaintiff’s lot was not over- 
grown with weeds or brush, and in 
i fact seemed too bare of growth, a 
regulation of the municipi cemetery 
commission requiring plaintiff to 
furnish a fund to care perpetually 
for the lot and keep it free from 
weeds and brush cannot be sustain- 
ed on the theory that it might in the 
future become overgrown.—^Mansker 
V. City of Astoria, supra. 

48. Or.—^Mansker v. City of Astoria, 
supra, 

Increase iu rates 

It has heen held that a lot owner 
is not personally liable to pay a rate 
for the care of the lot prescribed in 
the regulations where it is an in¬ 
crease over the rate in the regula¬ 
tions at the time of purchase, al¬ 
though the purchaser took the lot 
subject to regulations of the asso¬ 
ciation.—Monett Lodge No. 106 I. O. 
O. P. V. Hartman, 170 S.W. 670, 185 
Mo.App. 14S. 


49. Ind.—^Paul v. Walkerton Wood- 
lawn Cemetery Ass'n, 184 N.E. 542, 
204 Ind. 705—Paul v. Walkerton 
Woodlawn Cemetery Ass'n, 184 N. 
E. 537, 204 Ind. 693. 

Complaiut not demurrable 
In incorporated cemetery’s action 
to collect assessment on lots, com- 
plaint substantially alleging that all 
lots were burial lots and part of 
cemetery, for cemetery purposes, 
was held not demurrable as failing 
to allege that lots assessed were 
used for burial.—Paul v. Walkerton 
Woodlawn Cemetery Ass'n, supra- 

50. Ind.—^Paul v. Walkerton Wood¬ 
lawn Cemetery Ass’n, supra. 

51. Pa.—^Kitchen v. Wilkinson, 26 
Pa. Super. 75. 

11 C.J. p 63 note 13. 

52. Pa.—^Brnilovich v. St. George 
Independent Serbian Orthodox 
Church of Pittsburgh, South Side, 

I 191 A. 655. 

! 53. 111.—Brown v. Hili, 119 N.E. 
977, 284 111. 286. 

Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or. 435, petition de¬ 
nied 199 P. 381, 100 Or. 435. 

Tenn.—^Boyd v. Ducktown Chemical 
& Iron Co., App., 89 S.W.2d 360, 
19 Tenn.App. 392. 

Tex.—^Bockel v. Pidelity Develop- 
ment Co., Civ.App., 101 S.W.2d 628. 
Xinship to owner 

Plaintiff, who was not mentioned 
in his grandfather's will and was 
disinherited by his father, had no 
right of burial in private family 
burial ground dedicated by grand- 
father merely because of his kinship. 
—^Bockel V. Pidelity Development 
Co., aupra. 
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by abandonment of the land as a burying ground.^*^ 
The right carries with it the privilege to bury ac- 
cording to the usual custom in the neighborhood,^® 
but it is subject to the reasonable rules and regu- 
lations promulgated by the -proprietor of the cem-‘ 
etery or burying ground;56 however, where there is 
no restriction of the right of sepulture on the pur- 
chase of a lot, the managers of the cemetery have 
no power afterward to abridge such right by any 
unreasonable limitation thereon.57 Rules and reg- 
ulations may include a requirement that interments 
be made in vaults or inclosed in stone, brick, or 
concrete,but not a provision preventing the use 
of grave boxes or vaults not furnished by the pro¬ 
prietor of the cemetery.59 A cemetery Corporation 
‘ has the right to limit all interments in lots to mem- 
bers of the family ovming lots and the relatives of 
such persons,60 or to members of the white race.^i 
Subject 'to the regulations of the cemetery, the 
owner of a burial lot may permit the interment of 
any relative, or even a stranger, in his lot;®2 but 


in the case of two or more joint owiiers, no one 
has that right; it would require the consent o£ 
all.63 Where lots are sold for use for burial piir- 
poses only, the lot owner is not entitled to bury 
a pet dog 011 his plot.^’^ 

A cemetery association may require a person to 
establish his interest in the plot by docunicntary 
proof or affidavit before permitcing interment there- 
in.^2 

A statute which permits the owner of a lot to 
revoke the designation of persons or classes of per- 
sons in whose favor interments have been restrict- 
ed, has been held to apply to the original owner 
and not to his descendants,®® 

Rcligious restrictions. One who secures the priv¬ 
ilege of burial in a cemetery subject to the charge 
and controi of a religious organization takes the 
right subject to the rules of such organization, 
which may limit the right of interment to its mem¬ 
bers or to those who die in communion with it®7 


54. 111.—Brown v. Hili, 119 N.E. 
977, 284 111. 286. 

N.Y.—Clarke v. Keating, 170 N.Y.S. 
187, 183 App.Div. 212, modifying 
169 N.Y.S. 24, 102 Misc. 361—In re 
Board of Transportation of City of 
New York, 251 N.Y.S. 409, 140 
Misc. 557. 

Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or. 435, petition denied 
199 P. 381, 100 Or. 435. 

Tex.—Bockel v. Fidelity Develop- 
ment Co., Civ.App., 101 S.W.2d 628. 

55b 111.—^People ex rei. Paxton v. 
Bloomington Cemetery Ass’n, 187 
N.E. 455, 358 111. 534—Brown v. 
Hili, 119 N.E. 977, 284 111. 286. 
N.Y.—^A F. Hutchinson Land Co. v. 
Whitehead Bros. Co., 217 N.Y.S. 
413, 127 Misc. 558, affirmed 219 N. 
Y.S. 413, 218 App.Div. 682. 

5& Ind.—^Tatman v. Rochester 
Lodge No. 47, I. O. O. F., 164 N.E. 
718, 88 Ind.App. 507. 

Or.—^Mansker v. City of Astoria, 198 
P. 199, 100 Or. 435, petition denied 
199 P. 381, 100 Or. 435. 

11 C.J. p 63 note 14. 

57. 111.—^People ex rei. Paxton v. 
Bloomington Cemetery Ass'n, 187 
N.E. 455, 353 111. 534. 

11 C,J. P.63 note 17. 

5^ Ind.—Tatman v. Rochester 
Lodge No. 47, I. O. O. F., 164 N.E. 
. 718, 88 Ind.App. 507. 

Pa.—^Dries v. Charles Evans Ceme¬ 
tery Co., 167 A. 237, 109 Pa.Super. 
498. 

Charge for setting vanlt 
The proprietor of a cemetery may 
. make a charge of flve dollars for 
setting a vault not furnished by it. 
—^Tatman v. Rochester Lodge No. 47, 


L O. O. F., 164 N.E. 718, 88 Ind.App. 
607. 

Bight of third person to ^nestion 
mles 

Manufacturer of cemetery vaults 
is not entitled to question reason- 
ableness of regulation by cemetery 
Corporation excluding use of cernent 
vaults other than those made by the 
cemetery Corporation.—Davisson v. 
Mt. Moriah Cemetery Ass’n, 288 P. 
612, 87 Mont. 459, 81 A.L.R. 1419. 

59. 111.—^People ex rei. Paxton v. 
Bloomington Cemetery Ass’n, 187 
N.E. 455, 353 111. 534. 

60. La.—Farelly v. Metairie Ceme- 
, tery Assoc., 10 So. 386, 44 La.Ann. 

28. 

61. Cal.—^Forest Lawn Memorial 
Park Ass’n v. De Jarnette, 250 P. 
581, 79 Cal.App. 601. 

11 C.J. p 63 note 16. 

62. Pa.—^Lewis v. Walker, 30 A 500, 
165 Pa. 30. 

63. Pa.—Lewis v. Walker, supra, 

11 C,J. p 63 note 19. 

04. Ky.—Hertle v. Rlddell, 106 S.W. 
282, 127 Ky. 623, 32 Ky.L. 477, 128 
Am.S.R, 364, 15 L.R.A,N.S., 796. 
Pa.—St. Peter’s Evangelical Luther- 
an Church v, Bean, 15 Pa.Dist. 636. 

65, N.Y.—Smith v. Rector, etc., of 
Trinity Church in City of New 
York, 252 N.Y.S. 53, 140 Misc. 301, 
affirmed 254 N.Y.S. 922, 234 App. 
Div. 840. 

Omission of name of person entitled 
to bnrial 

One who merely wrote letter to 
church listing persons entitled to 
burial in cemetery plot was held not 
liable to person whose name was 
omitted for damages for mental an- 
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guish resulting from delay in inter¬ 
ment of latter’s mother.—Smith v. 
Rector, etc., of Trinity Church in 
City of New York, supra. 

66. N.Y.—^Hegeman v. Woodlawn 
Cemetery, 220 N.Y.S. 379, 219 App. 
Div. 573. 

Abrogation of legal yights not an- 
thorized 

Statute relating to revocation of 
designation of persons to be inter- 
red in cemetery lots has been held 
not to authorize abrogation of legal 
rights, as distinguished from a mere 
designation.—Hegeman v. Woodlawn 
Cemetery, supra. 

67. Pa.—Brnilovich v. St. George 
Independent Serbian Orthodox 
Church of Pittsburgh, South Side, 
191 A. 655—^Weyl v. Mount Sinai 
Cemetery Ass’n of Pa., 12 Pa.Dist. 
& Co. 439. 

11 C.J. p 63 note 20. 

Mnst Show right to hnrial 
Father who was not a member of 
church 'Which operated cemetery was 
held not entitled to compel church 
to permit burial of his daughter in 
cemetery, in absence of any showing 
of title, contract, or right, through 
membership or otherwise.—Brnilo¬ 
vich V. St. George Independent Ser¬ 
bian Orthodox Church of Pittsburgh, 
South Side, Pa., 191 A 655. 

Belatives of deceased bnried in cem¬ 
etery 

That relatives of father who was 
seeking permission to bury his 
daughter in cemetery operated by 
church to which father did not be- 
long were buried in cemetery was 
held not to confer upon father right 
to future burials'in the land, but at 
most gave him only right tq protect 
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Even those who are members of the congregation 
have no right to burial except such as is eon- 
ferred by the church laws.^^ Whether a person is 
in communion with a religious organization and 
entitled to burial in its cemetery is purely a ques- 
tion over which the church itself has exclusive ju- 
risdiction, and must be determined by the proper 
ecclesiastical authorities.®^ However, the cemetery 
association has the burden of establishing an as- 
serted violation of a regulation justifying refusal 
of interment to a deceased who committed suicide.*^® 

§ 32. —- Crypts and Mausoleums 

The purchaser of a crypt in a mausoleum Is entitled 
to a deed. Ownership of a tomb Is subject to conditions 
prescribed by the proprietor of the cemetery. 

A contract to “deed"' a crypt in a mausoleum 
free of encumbrances is not satisfied by a certificate 
of ownership, but the purchaser is entitled to a 
deed capable of being recorded. A tender of a 
certificate of ownership of a crypt in a mausoleum 
to authorize recovery of the purchase price must 


be kept good by being brought into court. Further, 
a Corporation contracting to convey such a crypt 
by deed cannot recover on the tender of a certifi¬ 
cate of ownership, executed by another Corpora¬ 
tion which acquired title subsequently to the date 
of the certificate.*^^ The ownership of a tomb is 
subject to conditions prescribed by the proprietor 
of the cemetery.72 Xhe rights of a licensee of a 
burial vault depend on the terms of the contract 
under which the vault is held.*^^ Under a statute 
permitting a lot owner to erect a monument on 
his lot, a lot owner may erect a tomb or burial 
vault wholly or partly above the groundj^ 

§ 33 . -Tombstones and Monuments 

A lot owner may erect proper tombstones artd monu¬ 
ments subject to reasonable rules of the cemetery. 
Monuments and erections capable of being removed are 
the property of the lot holder. 

The right of sepulture in a burial lot, as a gen- 
eral rule, carries with it the right of erecting monu¬ 
ments or memorial tablets over the graves there- 
This right is, however, subject to reasona- 


graves from unlawful desecration.— 
Brnilovich v. St. Oeorge Independent 
Serbian Orthodox Church of Pitts- 
burgh, South Side, supra. 

Frior operatioa. ou nousectariau 
basis 

That cemetery had been operated 
upon a nonsectarian basis by ceme¬ 
tery Corporation prior to cemetery 
being acquired by church organiza- i 
tion was held not to estop church' 
organization to deny to public the I 
use of the land for burial purposes 
on the payment of prescribed fee, 
since land was not dedicated to pub¬ 
lic merely because it was used for 
purposes permitted by charter of 
cemetery Corporation.—Brnilovich v. 
St. George Independent Serbian Or¬ 
thodox Church of Pittsburgh, South 
Side, supra. 

Fffect of charter to maiutaiii public 
burying grouud 

Cemetery operated by church or¬ 
ganization is not a “public cemetery” 
open to public on a nondiscrimina- 
tory basis because of provisions in 
church charter stating that collater- 
al purpose for its being organized 
was to maintain a “public burial 
ground,” since “public” as used in 
charter meant those who were mem¬ 
bers of church in good standingl— 
Brnilovich v. St. George Independent 
Serbian Orthodox Church of Pitts¬ 
burgh, South Side, supra. 

Bemoval of body 

(1) Mandamus will not lie against 
Catholic cemetery authorities to per- 
mit removal of body to unconsecrat- 
ed ground after long lapse of time, 
although burial in cemetery was in- 


tended to be temporary and removal 
contemplated, where such agreement 
was not known by cemetery authori¬ 
ties and it known would have resuit- 
ed in refusal of burial in first in- 
stance.—-Hoppe v. Cathedral Ceme¬ 
tery, 43 Pa.Co. 53. 

(2) In such ac tion, declarations of 
decedent expressing a wish as to 
burial are admissible, but are not 
controlling.—Hoppe v, Cathedral 
Cemetery, supra. 

68. Pa,—^Brnilovich v. St. George 
Independent Serbian Orthodox 
Church of Pittsburgh, South Side, 
191 A. 655. 

66. Me.—Roman Catholic Bishop of 
Portland v. Tencho, 130 A. 177, 124 
Me. 397. 

11 C.J. p 64 note 21. 

70. N.J.—Hudek v. St. Peter Greek 
Catholic Cemetery Ass’n, 13 S A. 
654, 101 N.J.Eq. 399, affirmed 140 
A. 920, 102 N.J.Eq. 332. 

Evidence iusufficient to Show snicide 
N.J.—Hudek v. St. Peter Greek 
Catholic Cemetery Ass’n, supra. 

71. - Wash.—^Mausoleum Sales .Co. v. 
Brewer, 158 P. 256, 91 Wash.’ 694— 
Mausoleum Sales Co. v. Morgan, 
158 P, 255, 91 Wash. 617. 

78. La.—^Petit v. Depass, 5 La.App. 
40. 

Fresumptioa. that ownership was 
regularly acquired 
La.—^Petit v. Bepass, supra, 

73. La.—Duplantis v, Chauvin, 161 
So. 610, 182 La. 281, transferred 
from, App., 158 So. 653. 

11 C.J, p 60 note 76. 
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Breach by lessor 

Where lessor of vault in tomb be- 
lieving lease had expired removed 
body from vault but, on discovering 
error, instead of immediately restor- 
ing body to its original compart- 
ment, as matter of convenience, 
placed it in different compartment 
which was not properly sealed, les- 
sor’s conduct constituted breach of 
lease entitling lessee to recover ren- 
tal paid.—^Duplantis v. Chauvin, su¬ 
pra. 

74. N.T.—Tonella v. Pishkill Rural 
Cemetery, 236 N.T.S. 663, 135 Misc. 
81, affirmed 241 N.Y.S. 851, 229 
App.Div. 732, affirmed 175 N.E. 
338, 255 N.Y. 617. 

75. 111.—Brown v. Hili, 119 N.E. 
977, 284 111. 286, 

N.J.—Donohue v. Fitzsimmons, 122 
A. 617, 95 N.J.Eq. 125, citing Cor¬ 
pus Juris. 

N.Y.—Oatka Cemetery Ass*n v. Ca- 
zeau, 275 N.Y.S. 355, 242 App.Div. 
415. 

Or.—Mansker v. City of Astoria, 198 
I P. 199, 100 Or. 435, petition denied 
199 P. 381, 100 Or. 435, citing Cor¬ 
pus Juris. 

11 C.J. p 62 note 95. 

Bicei^e to contractor to remove 
monument 

A widow can, with the consent of 
the heirs, erect a monument at the 
grave of her deceased husband, and 
give to the contractor a license to 
enter the burial lot for the purpose 
of removing it if it'is not satisfac- 
tory, or is not paid for according to 
the terms of the contract.—Fletcher 
V. Evans, 2 N.E. 837, 140 Mass. 24h 
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ble rules of the cemetery,*^® the rights of the lot 
owner,'''' and sudi reasonable controi as a court of 
equity should exercise to prevent infraction of the 
recognized rules of propriety^® The purchaser of 
a buriai lot may not erect improper mcnuments 
or such as bear improper inscriptions,'^^ ^nd if any 
of the markers or monuments on a lot fall into 
a ruinous condition, so as to disfigure the rest of 
the ccmetery, the proprietor may cause them to be 
rcpaired or removed.^® 

OzvncrsJiip. Ali monuments and erections capa- 
ble of being removed, placed on buriai lots under 
a liccnse, will be regarded as the personal prop- 
crty of the lot holder, and he has the right to re¬ 
move the same when the lot ceases to be used for 


purposes of burial.^^ The property in a tombstone 
remains in the person who erects it, and after his 
death passes to the heirs.S2 

§ 34. -Remedies 

Interference with the rights of a lot owner may be 
basis for a cause of action for damages or it may be 
prevented by injunction. 

An unlawful and unwarranted interference with 
the exercise of the right of buriai in a cemetery 
lot is a tort which gives a cause of acticn against 
the wrongdoer.s^ The chancery court has jurisdic- 
tion to protect the rights of a lot owner and an 
infringement of his rights may be prevented by in- 
junction.S4 For a lot owner to be entitled to an 


Bifht of heir to compel removal 
Where the right to bury the body 
of the deceased husband of a grand- 
daughter of the original purchaser 
of a cemetery lot was given by ali 
heirs of such purchaser and was ac- 
quiesced in by the cemetery associa- 
tion, an heir could not insist on the 
removal of a headstone over such 
husband’s grave, against the wishes 
of any of the other heirs or against 
the wishes of the widowed grand- 
daughter, who erected the headstone, 
although it bore the name of the de¬ 
ceased husband only.—^Donohue v, 
Fitzsimmons, 122 A. 617, 95 N.J.Eq. 
125. 

76. Cal.—Zimmer v. Congre gation 
Beth Israel. 263 P. 232, 203 Cal. 
203. 

N.J.—Donohue v. Fitzsimmons, 122 
A. 617, 95 N.J.Eq. 125. 

N.Y.—Tonella v. Fishkill Rural Cem¬ 
etery, 236 N.T.S. 663, 135 Misc. 81. 
affirmed 241 N.Y.S. 851, 229 App. 
Div. 732, affirmed 175 N.E. 338, 255 
N.Y. 617. 

11 C.J. p 62 note 96. 

BecLturement that foaudations be 
bnilt by cemetery association 
A rule of a cemetery, requiring all 
foundations for monuments to be 
built by the cemetery association, 
was held unreasonable as depriving 
lot owner, who otherwise conforms 
to reasonable rules of cemetery, of 
his privilege of personally caring for 
and adorning his graves, or having 
it done by those of his own selec¬ 
ti on,—Chariton Cemetery Co. v. 
Chariton Grani te Works, 197 N.W. 
457, 197 lowa 403, 32 A.L..R. 1402. 

Becree permitting removal 
Where a headstone was erected on 
a grave in violation of the reason¬ 
able rules of a cemetery association, 
it was held that a decree would be 
advised permitting cemetery to re¬ 
move the headstone, unless it was 
placed in conformity to rules and 
regulations within thirty days from 
the entry of the decree.—^Donohue v. 


Fitzsimmons, 122 A. 617, 95 N.J.Eq. 
125. 

77. N.Y.—Tonella v. Fishkill Rural 
Cemetery. 236 N.Y.S. 663. 135 Misc. 
81, affirmed 241 N.Y.S. Sol. 229 
App.Div. 732, affirmed 175 N.E. 33S, 
255 N.Y. 617, 

11 C.J. p 62 note 97. 

78. N.Y.—Tonella v. Fishkill Rural 
Cemetery, supra. 

R.I.—McGann v. McGann, 66 A. 52, 
28 R.I. 130. 

79. Or.—^Mansker v. City of Astoria, 
19S P. 199, 100 Or. 435, petition 
denied 199 P, 381, 100 Or. 435. 

Tablet to memory of dog 
A lot owner is not entitled to erect 
a tablet to the memory of his dog 
on the buriai lot.^St. Peter's Evan- 
gelical Lutheran Church v. Bean, 15 
PaDist. 636. 

80. Or.—Mansker v. City of Astoria, 
198 P. 199, 100 Or. 435, petition de¬ 
nied 199 P, 381, 100 Or. 435. 

81. Md.—Partridge v. Baltimore 
First Independent Church, 39 Md. 
631. 

82. N.Y.—Mitchell v. Thorne, 32 N. 
E. 10, 134 N.Y. 536, 30 Am.S.R. 
699. 

Pa,—In re Mear’s Estate, 12 Pa.Dist. 
& Co. 273, affirmed 149 A 157, 299 
Pa. 217—In re Kalbach’s Estate, 
10 PaDist. & Co. 195. 

R.I.—McGann v. McGann, 66 A 62, 
28 R.I. 130. 

11 C.J. P 62 note 2. 

83. Ala.—^Union Cemetery Co. v. 
Alexander, App., 69 So. 251. 

Ga.—^Wright v. Hollywood Cemetery 
Corp., 38 S.E. 94, 112 Ga. 884, 62 
L..R.A 621. 

84. N.J.—Hudek v. St. Peter Greek 
Catholic Cemetery Ass’n, 138 A. 
654, 101 N.J.Eq. 399, affirmed 140 
A. 920, 102 N.J.Eq. 332. 

N.Y.—Orlowski v. St. Stanislaus Ro- 
man Catholic Church Soc., 292 N. 
Y.S. 333, 161‘ Misc. 480—Tonella v. 
Fishkill Rural Cemetery, 236 N. 
Y.S. 663, 135 Misc. 81, affirmed 241 
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N.Y.S. 851, 229 App.Div. 732, af¬ 
firmed 175 N.E. 338. 255 N.Y. 617. 
Or.—Mansker v. City of Astoria, 19S 
P. 199, 100 Or. 435. petition denied 
199 P. SSl, 100 Or. 435'. 

Pa.—^Benson v. Laurei Hili Cemetery 
Co., 68 Pa.Super. 242. 

Tex.—Donaldson v. Oak Park Ceme¬ 
tery, Civ.App., 110 S.W.2d 119. 

11 C.J. p 63 note 9. 

Aetion to restrain and for damages 
Action to restrain cemetery so- 
ciety from enforcing regulations 
adopted for conduct of cemetery, and 
for damages allegedly arising out of 
enforcement of such regulations, 
was held properly maintained in 
equity court.—Orlowski v. St. Stan¬ 
islaus Roman Catholic Church Soc., 
292 N.Y.S. 333, 161 Misc. 480. 
Znterference with btiriaX 

Chancery court has jurisdiction of 
suit to restrain interference with 
buriai in cemetery plot owned by 
deceased.—Hudek v. St. Peter Greek 
Catholic Cemetery Ass’n, 138 A. 654, 

101 N.J.Eq. 399, affirmed 140 A. 920, 

102 N.J.Eq. 332. 

Bestraining couversion of park 
spaces into buriai lots 
Owners of buriai lots in cemetery 
were prima facie entitled to restrain 
conversion of two park and flower 
bed spaces on opposite sides of cem¬ 
etery entrance into buriai lots, and 
to require cemetery association to 
establish a fund for perpetual up- 
keep of balance of cemetery.—Don¬ 
aldson V. Oak Park Cemetery, Tex. 
Civ.App., 110 S.W.2d 119. 

Interference with contraot 
Plaintiff contracting with ceme¬ 
tery lot owner to construet mauso- 
leum could sue to restrain cemetery 
association from interfering with 
contract.—Tonella v. Fishkill Rural 
Cemetery, 226 N.Y.S. 663, 135 Misc. 
81, affirmed 241 N.Y.S. 851, 229 App. 
Div. 732, affirmed 175 N.E. 338, 255: 
N.Y. 617. 

Enjoining refnsal of bnxial permits 
The refusal of buriai permits to 



CEMETEEIES 


14 C.J.S. 
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injunction, an injury to a right must be threatened 
or invaded.ss and he must not be guilty of laches.^S 
The managers of a cemetery may be compelled by 
mandamus to permit the burial of persons entitled 
to sepulture therein.^^ If the owner of a vault in 
violation of a lease thereof disturbs the interments 
therein, the lessee may sue for breach of contract.^^ 
An owner of a lot in a denominational cemetery 
has no such property rights as are enforceable in 
equity/where in accordance with the rules and reg- 
ulations of the religious organization, burial is re- 
fused.S^ The mere fact that a codwmer of a cem¬ 
etery lot objects to his coowner using the property 
for his own exclusive benefit and advantage does 
not, of itself, give rise' to a cause of action for 


damages.9® 

A statute which prescribes remedies for the en- 
forcement of the duty of cemetery corporations 
to establish improvement funds has been held val- 
id,^^ but a statute which declares an antecedent 
failure of a cemetery Corporation to set up an im¬ 
provement fund to be a personal charge against 
present officers is invalid.^- 

§ 35. Trespasses and Offenses 

As will be seen from the following sections there 
may be either a civil or criminal liability for tres- 
pass or other injuries to a cemetery or to burial 
lots. 


compel compliance with an unrea- 
sonable re&ulation may be enjoined. 
—Mansker v. City of Astoria, 198 P. 
199, 100 Or. 435, petition denied 199 
P. 381, 100 Or. 435. 

Submissios. of dispate to association 

Cemetery association having- no 
by-laws could not object to main- 
tenance of suit to restrain associa¬ 
tion from interferingr with construc- 
tion of mausoleum on ground that 
dispute must be first submitted to 
members of the association before 
resort to law.—Tonella v. Fishkill 
Rural Cemetery, 236 N.Y.S. 663, 135 
Misc. 81, affirmed 241 N.Y.S. 851, 229 
App.Div. 732, affirmed 175 N.E. 338, 
255 N.Y. 617. 

Inclasion of other relief 

In enteringr a decree for an injunc¬ 
tion against the enforcement of a 
by-]aw prohibiting a person from 
hiring anyone to take care of his lot, 
the court will not include the right 
of the lot owner to grade at will.— 
Benson v. Laurei Hili Cemetery Co., 
68 PaSuper. 242. 

Evidence 

(1) Evidence in suit to restrain 
interference with construction of 
mausoleum was held not to show 
proposed mausoleum was injurious 
to surrounding lots.—^Tonella v. 
Fishkill Rural Cemetery, 236 N.Y.S. 
663, 135 Misc. 81, affirmed 241 N.Y.S. 
851, 229 App.Div. 732, affirmed 175 
N.E. 338, 255 N.Y. 617. 

(2) In a suit by the owner of a 
cemetery lot to enjoin the cemetery 
association from enforcing against 
her its endowment plan for caring 
for the lots, which had been adopted 
after she purchased her lot, evidence 
was held not to sustain the associa¬ 
tiones contention that plaintiff's lot 
had been neglected so as to be a 
nursance, and that the cemetery as- 
sociatiori had expended funds receiv- 
ed for other purposes on the care 
of that lot.—^Mansker v. City of As¬ 
toria, 199 P. 381, 100-Or. 435, deny- 
ing petition 198 P. 199, lOO Or. 435. 


85. Cal.—^Vesper v. Forest Lawn 

Cemetery Ass'n, App., 67 P.2d 368. 
Kan.—Earhart v. Mt. Vernon Ceme¬ 
tery Ass’n, 227 P. 351, 116 Kan. 

487. 

Mere sentiment or temper 

To warrant an injunction, the 
threatened injury or invasion must 
be something more than that result- 
ing from mere sentiment or temper. 
—Perkins v. Lawrence, 138 Mass. 
361, 

Suit to restrain removal of tree on 
defendanfs lot 

Permanent injunction will not be 
granted at suit of owner of lot in 
cemetery against owner of adjoining 
lot, on which there is an ornamental 
tree shading plaintiff’s lot, to pre- 
vent the owner of the lot where tree 
is located from cutting down, re- 
moving, or destroying the tree to 
prepare for burial purposes.—^Ear- 
hart V. Mt. Vernon Cemetery Ass’n, 
227 P. 351, li6 Kan. 487. 

Alterations for improvement of cem¬ 
etery 

A lot owner has no standing in 
equity to complain of alterations 
made in good faith for the general 
improvement of the cemetery, and 
not impairing the value of his lot or 
his means of access to it.—^Perkins 
V. Lawrence, 138 Mass. 361. 

Operation of mortnary 

(1) Cemetery lot owner who suf¬ 
fers no injury or damage and whose 
rights are not invaded and whose 
easement is not interfered with, and 
who cannot establish that main- 
tenance of mortuary in cemetery im- 
pairs beauty and value of his lot, 
nor convenfence of ingress to, or 
egress from, lot cannot complain of 
nor enjoin operation of mortuary.— 
Vesper v. Forest Lawn Cemetery 
Ass'n, CaLApp., 67 P.2d 368. 

(2) Owner of private cemetery lot 
is not entitled to injunctive relief 
against operation of mortuary in 
cemetery on ground that owner had 
vested right in cemetery and to uses 
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to which cemetery might be put and 
that right had been invaded by the 
mortuary, in absence of injury to 
owiier.—^Vesper v. Forest Lawn Cem¬ 
etery Ass*n, supra. 

(3) Allegation of common-law 
dedication of property for cemetery 
purposes did not warrant action by 
owner of cemetery lot to enjoin op¬ 
eration of mortuary in cemetery, in 
absence of allegation of damage to 
owner.—^Vesper v. Forest Lawn Cem¬ 
etery Ass’n, supra. 

86. Cal.—Vesper v. Forest Lawn 
Cemetery Ass’n, supra. 

Pendency of test case as excuse for 
laches 

Alleged pendency of test case re- 
specting rights of defendants to con- 
duct mortuary in private cemetery 
would not excuse laches of owner of 
cemetery lot in seeking injunctive 
relief.—^Vesper v, Forest Lawn Cem¬ 
etery Ass’n, supra. 

87. Pa.—^Mt. Moriah Cemetery As- 
soc. v. Com., 81 Pa. 235, 22 Am.R. 
743. 

88. La.—^Duplantis v. Chauvin, 161 
So. 610, 182 La. 281, transferred 
158 So. 653. 

Puerto Rico.—Clemadell v. Juana 
Diaz, 14 Porto Rico 608, 

89. NT.—^McGuire v. St. Patrick’s 
Cathedral, 7 N.Y.S. 345, 54 Hun 
207. 

90. La.—Stewart v. Metairie Ceme¬ 
tery Ass’n, 111 So. 616, 163 La. 108. 

Suit by coowuer refusing maiu- 
tenance 

Coowner of cemetery lot, refusing 
to contribute for maintenance, was 
held not entitled to damages from 
cobwners objecting to burial.—Stew¬ 
art V. Metairie Cemetery Ass’n, su¬ 
pra. 

91. Tenn.—Spring Hili Cemetery v. 
Lindsey, 37 S.W.2d 111, 162 Tenn. 
420. 

92. Tenn.—Spring Hili Cemetery v. 
Lindsey, supra. 
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§ 36. - Civil Liability 

a. Right to, and nature of, remedy 

b. Who may sue 

c. Who liable 

d. Pleading 

e. Evidence 

f. Damages 

a. Right to, and Wature of, Remedy 

An action at law or a suit in equity may be resorted 
to as a remedy against desecration or wrongful invasion 
of buria! grounds or lots. 

An action of trespass for damages may be 
brought against a person who desecrates or wrong- 
fully invades burial grounds or the burial lot of 
another,^^ or recourse may be had to equity to 
restrain a threatened trespass or for other relief.^^ 
When occasion warrants, equity will command re- 
moval of bodies wrongfully interred in anothePs 
lot.95 A statute prohibiting the willful and ma- 
licious destruction and disfigurement of a tombstone 
does not warrant an injunction restraining defend¬ 
ant from moving a tombstone which is partially on 
the adjacent lot.^® The right to damages for a 


negligent or willful invasion of a graveyard may 
be lost by leaving the ground uncared for.^" The 
owner of a cemetery lot is entitled to ali remedies 
which the law aftords as if he owned a fee simple. 

Where there are circumstances which will war¬ 
rant a change of location of a cemetery and the 
removal of the bodies interred therein, there is no 
absolute right to prevent removal of remains buried 
there, or other use of the land, but the rights of 
all parties are bounded by rules of propriety and 
reasonableness determinable by a court of equity 
on due application.^^ 

b. Who May Sne 

The owner or proprletor of a cemetery, one with an 
easement or right of burial in a cemetery plot, and near 
reiatives of deceased persons buried in the cemetery 
have a right to prevent desecration or fnterference with 
graves. 

When one buries his dead in soil to which he 
has the freehold right or to the possession of which 
he is entitled, there is no difhculty in his protecting 
their graves from insuit and injury by an action 
of trespass against a wrongdoerA This right is 


93. Ala.—^Holder v. Elmwood Corpo¬ 
ration, 165 So. 235, 231 Ala. 411. 

Ga.—^Phinizy v. Gardner, 125 S.E. 
195, 159 Ga, 136. 

111.—Brown v. Hili, 119 N.E. 977, 284 
111, 286. 

Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or. 435, petition denied 
199 P. 381, 100 Or, 435. 

11 C.J. p 64 note 25, p 65 note 38. 

Case or trespass 

In action against cemetery owner 
for trespass to lot allegedly in pos- | 
session of plaintiff and other heirs 
of purchaser thereof, counts claim- 
ing damages for mental suffering 
were held maintainable only as in 
case as distinguished from trespass. 
—Holder v. Elmwood Corporation, 
165 So. 235, 231 Ala. 411. 

SalicioTLS injnry under statute 
Under a statute providing that, If 
anyone willfully and maliciously in- 
jures any fenee or other erection in 
or about a burial ground, he shall 
be liable to an action for damages, 
one is not liable for removing a 
stone wall from about a burial 
ground, where such removal was not 
done maliciously.—^Pletcher v. Kezer, 
50 A. 558, 73 Vt 70. 

94. U.S.—Chew v. First Presbyte- 
rian Church of 'Wilmington, Del., 
D.C.Del„ 237 P. 219. 

111.—Brown V. Hili, 119 N.E. 977, 284 
111, 286. 

Ky.—^Brunton v. Roberts, 97 S.W.2d 
413, 265 Ky. 669. 107 A.L.R, 1289. 
Mo.—^Polhemus v. Baly, App., 296 
S.W. 442. 

Or.—^Mansker v.' City of-Astoria, 198 


P. 199, 100 Or. 436, petition denied 
199 P. 381, 100 Or. 435. 

Pa.—St. Peter*s Evangelical Luther- 
an Church v. Kleinfelter, 96 Pa.Su- 
per. 146. 

Tex.—Cochran v. Hili, Civ.App., 255 
S.W. 768—Barker v. Hazel-Pain 
Oil Co., Civ,App., 219 S.W. 874, 878, 
error refused, auoting Corpus 
Juris. 

W.Va.—Sherrard v. Henry, 106 S.E. 

705, 88 W.Va. 315, 21 A.L.R. 645. 

11 C,J. p 64 note 32. 

Frotection of land not occupied by 
graves 

Power of a court of equity to pre¬ 
vent the desecration of graves by 
the pasturing of stock on land be- 
longing to a cemetery association 
and by renting such land for oil and 
gas purposes was held to extend to 
the protection of the entire lot own¬ 
ed by the association, irrespective 
whether there were any graves in 
any certain part of it.—Cochran v. 
Hili, Tex.Civ.App., 265 S.W. 768. 
Injunction held necessary 
Mo.—^Polhemus v. Daly, App., 296 S. 
W. 442. 

95^ Ky.—^Brunton v, Roberts, 97 S. 
W.2d 413, 265 Ky. 569, 107 A.L.R. 
1289. 

W.Va.—Sherrard v. Henry, 106 S.E. 

705, 88 W.Va. 315, 21 A.Lr.R. 645. 
Justification for xefusal to remove 
bodies 

Where because of lack of orderli- 
ness in location of graves in country 
churchyard two bodies were unin- 
tentionally buried in lot belonging 
to another family, considerations of 
respect for the dead and regard for 
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feelings of their kindred and friends 
were held not to justify refusal of 
their reiatives to move bodies.— 
Brunton v. Roberts, 97 S.W.2d 413, 
265 Ky. 569, 107 A.L.R. 1289. 
l^aches 

Where two bodies had been buried 
by mistake in cemetery lot belong¬ 
ing to another family, suit to compei 
removal of bodies was held not bar- 
red by laches, although about ten 
years had elapsed since one burial 
and about twenty years since the 
other, since no disadvantage result- 
ed to defendants because of such de- 
lay.—Brunton v. Roberts, supra. 

96. Mo.—^Hammersley v. Da Forge, 
App., 80 S.W.2d 211. 

97. S.C.—^Frost v. Columbia Clay 
Co., 124 S.E. 767, 130 S.C. 72. 

Estoppel 

In action for damages against a 
clay company and others, for tres- 
passing on, and excavating in, a 
graveyard, which had formerly been 
the family burying ground of plain- 
tiff's family, but had not been used 
for over twenty years, it was held 
that refusing to direct verdict fer 
plaintiff was proper, where grounds 
for estoppel, presenting a question 
for the jury, were present.—^Prost 
V. Columbia Clay Co., supra. 

98. Ky.—Brunton v. Roberts. 97 S. 
W.2d 413. 265 Ky. 669, 107 A.L.R. 
1289. 

99. N.H.—^Wilson v. Read, 68 A. 37, 
74 N.H. 322, 124 Am.S.R. 973, 16 
L.R.A.,N.S.. 332. 

11 C.J. p 65 note 35, 

1. Ala.—^Bessemer Land, etc., Co. 
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not limited to the owners of the freehold, and one may maintain an action to prevent an interruption 

who has a mere easement or right of burial in a or destruction of those rights without making the 

cemetery plot may maintain an action or seek an others parties.® 

injiinction against those who without his consent [njury to tomhstone. The person erecting a 

negligently or wantonly disturb it.2 A court of tombstone may maintain an action for its injury, 

equity will enjoin interference with graves on land his death the heirs of him in whose honor 

dedicated to the public for burial purposes at the ^ erected may prosecute such actionJ 

suit of the proprietor of a cemetery,® or of any 

party having deceased near relatives buried there- c. Who Liable 

in.^ The heirs at law of the original owner of Owners of the fee as we!I as strangers are llable for 
a burial lot in a cemetery, which lot abuts on a uniawfui interference with a burial ground or piot. 

public Street or alleyway and in which members Where one is permitted to bury his dead in a 
of the family are buried, have such a special inter- public cemetery, even though this is by license or 

est as to entitle them to maintain a bili to remove privilege, he acquires such a possession of the spot 

obstructions in the thoroughfare adjoining the lot.^ of ground in which the bodies are buried as will 

Where a right of way to, or a right to maintain, entitle him to maintain an action against the own- 

a cemetery lot for burial purposes is held in com- ers of the fee® or strangers who without right 


mon by several persons, any one 

V. Jenkins, 18 So. 565, 111 Ala. 135, 
56 Ani.S.H. 26. 

2. Ala.—Holder v. Elmwood Corpo¬ 
ration, 165 So. 235, 231 Ala. 411. 

Ga.—Phinizy v. Gardner, 125 S.E. 
195, 159 Ga, 136. 

111,—Brown v. Hili, 119 N.E, 977, 284 
111. 286. 

lowa.—Carter v. Town of Avoca, 197 
N.W. S97, 197 lowa 670. 

Or.—Mansker v. City of Astoria, 198 
P. 199, 100 Or.*435, petition denied 
199 P. 381, 100 Or. 435. 

11 C.J. p 65 note 41. 

Tenant in cozmnou of lot 

Plaintiff, even if tenant in common 
with other heirs of purchaser of 
cemetery lot, could herself maintain 
action for trespass thereto, where 
plaintiff sou&ht only damages which 
, were personal to her and which 
could not be suffered hy others, such 
as damages for mental suifering.— 
Holder v. Elmwood Corporation, 165 
So. 235, 231 Ala. 411. 

3. Tex.—Cochran v. Hili, Civ.App., 
255 S.W. 768, 770, Quoting Corpus 
Juris. 

11 C.J. p 65 note 42. 

4. Mo.—Polhemus v. Daly, App., 296 

S.W. 442. 

'Tex.—Cochran v. Hili, Civ.App., 255 
S.W. 76 S—Barker v. Hazel-Fain 
Oil Co., Civ.App., 219 S.W. 874, er¬ 
ror refused. 

Wis.—^Wilder v. Evangelical Luther- 
an Joint Synod of Wisconsin and 
Other States. 227 N.W. 870, 200 
Wis. 163. 

11 C.J. p 64 note 27, p 65 note 43. 
Use of cemetery for class exercises 
Acts of college in permitting stu- 
dents to use cemetery for class ex- 
ercises was held to constitute tres¬ 
pass on rights of surviving kindred. 
—^Wilder v. Evangelical Lutheran 
Joint Synod of Wisconsin and Other 
States, 227 N.W. 870, 200 Wis. 163. 


or more of them j disturb it.^ So, 
Spraying of oil 

If spraying of oil by a neighboring 
oil company is to such an extent as 
to constitute a nuisance, it is a 
wrong of which persons having rela¬ 
tives and other dead buried there 
can complain.—Barker v. Hazel-Fain 
Oil Co.. Tex.Civ.App., 219 S.W. 874, 
error refused. 

Fastnring land and renting for oil 
purposes 

The widow of an original incor¬ 
porator of defendant cemetery asso- 
ciation and a daughter and heir of 
another incorporator, and relatives 
and heirs of original incorporators, 
many of whom had loved ones 
buried in the cemetery, could inter- 
vene in trespass to try title to en¬ 
join plaintiff from pasturing the 
land with stock, and from renting it 
for oil and gas purposes.—Cochran 
V. Hili, Tex.Civ.App., 255 S.W. 768. 

5. Ala.—^AVeiss v. Taylor, 39 So. 519, 
144 Ala. 440. 

e. Mo.—Tracy v. Bittle, 112 SW. 

45. 213 Mo. 302, 15 Ann.Cas. 167. 
N.Y.—Mitchell v. Thorne, 32 N.E. 

10, 134 N.y. 536, 30 Am.S.R. 699. 
S.C.—Kelly v. Tiner, 74 S.E. 30, 91 S. 
C. 41, 

7. N.T.—Oatka Cemetery Ass’n v. 
Cazeau, 275 N.Y.S. 355, 242 App. 
Div. 415. 

11 C.J. p 62 note 3, p 65 note 46. 
Snbstltution of govemment markers 
for headstones 

Cemetery could not maintain ac¬ 
tion to recover damages for removal 
of old headstones from graves of 
Civil War veterans and substitution 
by' government markers, where evi- 
dence did not disclose that those 
who erected original stones or heirs 
at law of those buried objected to 
removal, on theory that association 
was trustee of interests of heirs at 
law of those buried, where none of 
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a cemetery Corporation may be lia- 

interested parties ever requested as- 
sociatibn to bring action.—Oatka 
Cemetery Ass'n v. Cazeau, supra. 

8. Ala.—Holder v. Elmwood Corpo¬ 
ration, 165 So. 235, 231 Ala. 411. 

lowa.—Carter v. Town of Avoca, 197 
N.W. 897, 197 lowa 670. 

11 C.J. p 65 note 47. 

Zisssor of vault or uiche 

(1) The lessor of a vault or niche 
is devoid of the right to remove re- 
mains interred there, and if he dpes 
so in violation of the lease he is lia¬ 
ble. 

La.—^Duplantis v, Chauvin, 161 So. 
610, 182 La. 281, transferred, App., 
158 So. 653. 

Porto Rico.—Clemadell v, Juana 
Diaz, 14 Porto Rico 608. 

(2) This is true although at the 
time of the renting of the vault in 
the tomb as temporary sepulcher no 
particular vault is designated, leav- 
ing it to lessor’s option to designate 
any one of vaults, where lessor ex- 
ercises that option and the body of 
lessee’s kin is sealed therein.—Du¬ 
plantis V. Chauvin, supra. 

9. Ky.—Brunton v. Roberts, 97 S. 
W.2d 413, 265 Ky. 569, 107 A.L.R. 
1289. 

N.Y.—Oatka Cemetery Ass’n v. Ca¬ 
zeau, 275 N.Y.S. 355, 242 App.Div. 
415. 

W.Va.—Sherrard v. Henry, 106 S.E. 

705, 88 W.Va. 315, 21 A.L.R. 645. 
11 C.J. p 66 note 48. 

Defendant aiding or abetting remov¬ 
al of headstones 

If removal of headstones from 
cemetery was unauthorized, defend¬ 
ant, who was not in graveyard at 
time headstones were removed, 
would be equally accountable with 
actual perpetrator, if defendant in- 
cited, promoted, aided, or abetted 
removal.—Oatka Cemetery Asfi’n v. 
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bie ror its negligence,!® or the negligence of its 
officers and agents,^! but a cemetery association is 
not liable for negligence in failing to maintain a 
guard to prevent bodies from being stolen.^^ A 
person who has a right to use a plot of ground as 
a cemetery is not liable to the owner of the fee for 
so doing.13 

d. Pleading 

In trespass the deciaration shouid describe the close 
alleged to have been broken Into with reasonable ac- 
curacy, and must show titie or interest in plaintiff suf¬ 
ficient to support the action. 

In trespass the deciaration shouid describe the 
close alleged to have been broken with reasonable 
accuracy,^^ and must show titie or interest in the 
party plaintiff, sufficient to support the action he 
seeks to maintain.^s 

e. Evidence 

Materia! evidence is admissibie and that which is 
immaterial is inadmissible. 


As in civil actions generally, competent evi¬ 
dence material to the issues is admissibie,^® and 
evidence immaterial to the issues is inadmissible.^^ 
Likewise, evidence will be held sufficient or insuffi- 
cient for particular purposes in accordance with the 
facts adduced in the record.i® 

f. Damages 

The measure of damages for trespass will be the 
cost of restoration if that is the most economical way of 
repairing the injury. When circumstances warrant, 
nominal damages or exemplary damages may be re- 
covered. 

The measure of damages for injury resulting 
from a wrongful invasion of plaintiff’s lot or burial 
ground will be the cost of restoration if that is 
the most economical method of repairing the in¬ 
jury,and it will not be the difference in market 
value of the land before and after the alleged 
trespass.20 While the breaking and entering of 
plaintiff*s close is the gist of the action, the cir¬ 
cumstances accompanying the trespass and which 
give character to it may be shown and considered 


Cazeau, 275 N.Y.S. 355, 242 App.Div. 
415. 

Oil company holdiug lease 
Where owners of land deeded it to 
trustees of a church for cemetery 
purposes, and the dedication was 
completed by use of the land as a 
cemetery, persons having their dead 
buried therein could protect the 
graves, not only as against the gran- 
tor and trustees of the church, but 
also as against an oil company hold- 
ing the deed of the trustees, for 
which it had paid cash consideration | 
before proceeding to drill an oil well 
on. the land.—Barker v. Hazel-Fain' 
Oil Co., Tex.Civ.App., 219 S.W. 874, 
error refused. 

10. Mass.—Donnelly v. Boston 
Catholic Cemetery Assoc., 15 N.E. 
505. 146 Mass. 163. 

Negligent burial of straugex iu au- 
otlier’s grave 

Mass.—Donnelly v. Boston Catholic 
Cemetery Assoc., supra. 

11. Ind.—^East Hili Cemetery Co. v. 
Thompson, App., 97 N.E. 1036. 

12. N.Y.—Coleman v. St. Michaers 
Protestant Episcopal Church, 155 
N.Y.S. 1036, 170 App.Div. 658, re- 
versing 153 N.Y.S. 455, 90 Misc, 
118. 

13. La.—^Kenner v. Cousin, 112 So. 
508, second case, 163 Da. 624. 

14b Ala.—^Bessemer Land, etc., Co. 
v. Jenkins, 18 So. 565, 111 Ala. 135, 
56 Am.S.R. 26. 

Bescriptiou held sufficient 
A close is described with sufficient 
accuracy, where it is described as a 
burial lot in a graveyard, near a city 
named in a certain county, which 

14 C.J.S.-7 


graveyard is now included in land 
occupied by a designated company 
but which for many years has been 
used and occupied as a burying 
ground, having been dedicated for 
that purpose by defendant.—^Bessem- 
er Land, etc., Co. v. Jenkins, supra. 

15. Ala.—Bonham v. Loeb, 18 So. 
300, 107 Ala. 604. 

Ind.—Redwood Cemetery Assoc. v. 
Bandy, 93 Ind. 246. 

Actual possession by heirs of pur- 
chaser 

In action against cemetery owner 
for trespass on lot sold to plaintiff's 
father, counts alleging that father, 
mother, and two children were 
buried therein, and that since fa- 
ther’s death plaintiff and other heirs 
had had continuous possession, and 
exercised ownership over lot, install- 
ing grave markers, placing fiowers, 
and planting and reifiacing shrubs, 
were held to show heirs' actual pos¬ 
session under claim of ownership for 
over ten years, and sufficient pos¬ 
session to support action of trespass. 
—Holder v. Elmwood Corporation, 
165 So. 235, 231 Ala. 411. 

le. Ala.—Holder v. Elmwood Cor¬ 
poration, 165 So. 235, 231 Ala. 411. 
Mo.—Hammersley v. La Porge, App., 
80 S.W.2d 211. 

Tombstoue partially ou adjacent lot 
In suit for injunction to restrain 
City employees from moving tomb- 
stone, evidence that such tombstone 
was partially on adjacent lot was 
held admissibie.—^Hammersley v. La- 
Forge, supra. 

Sale contract and deed 
In action against cemetery owner 
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for trespass on lot allegedly in pos¬ 
session of plaintiff and other heirs, 
sale contract therefor between de¬ 
fendant and plaintiff's father, and 
deed conveying lot to father's estate, 
even if insufficient as muniment of 
titie, could be regarded as color of 
titie to be considered In connection 
with possessory acts.—Holder v. 
Elmwood Corporation, 165 So. 235, 
231 Ala. 411. 

17. Tex.—Magnolia Pipe Line Co. 

V. Leach, Civ.App., 17 S.W.2d 471. 
Grant of right of way 
In suit for desecration of grave, 
evidence offered by defendant show- 
ing grant of right of way across 
graveyard was properly rejected, 
since the grant would not authorize 
defendant to dig a ditch through the 
graveyard and desecrate graves.— 
Magnolia Pipe Line Co. v. Leach, su¬ 
pra. 

18- Mo.—Polhemus v. Daly, App., 
296 S.W. 442. 

Fact of famlly burial ground 
Mo.—Polhemus v. Daly, supra. 
Fasturing land and removing tiff 
Mo.—Polhemus v. Daly, supra. 

19. Ky.—^North East Coal Co. v. De 
Long, 70 S,W.2d 972, 254 Ky. 22— 
North East Coal Co. v. Pickelsim- 
er, 68 S.W.2d 760, 253 Ky. 11. 

Mass.—Bowen v. Jones, 125 N.E. 142, 
234 Mass. 90. 

Surface cracks in gravea 
Ky.—^North East Coal Co. v. De 
Long, 70 S.W.2d 972, 254 Ky. 22— 
North East Coal Co. v. Pickelsim- 
er, 68 S.W.2d 760, 253 Ky. 11. 

20. Mass.—^Bowen v. Jones, 125 N. 
E. 142, 234 Mass. 90. 
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in mitigation or aggravation of the act.^i Plaintiff 
has the burden of showing the essential elements 
authori 2 ing an award of damages.-^ Where a 
corpse is wrongfully disinterred, one on whom rests 
the duty of reinterment may recover from the 
wrongdoer the expense thereby incurred.-^ The 
jury may take into consideration not only the in- 
jury to the property but also the injured feelings 
of plaintiff,24 but where the interred bodies have 
not been disturbed, the next of kin without inter- 
est in the land, cannot recover for mental suffer- 
ing.25 

Nomiml damages only will be assessed where 
the acts complained of were done in good faith,^® 
and where no special damages were shown and no 
expenses were incurred;27 but where some dam¬ 
ages have been sustained, plaintiff is entitled to 
more than nominal damages.^S 

Exeniplary damages, The general rule, that, 
where the injury has been wanton and malicious or 
the resuit of gross negligence or reckless disregard 
of the rights of others equivalent to an intentional 
violation of them, exemplary damages may be 
awarded is applicable in suits for damages for the 
disinterment of dead bodies,2^ for interference with 
the right of burial,^® and for burying a person in 
plaintiff^s lot without his consent^i 


§ 37. - Criminal Responsibility 

a. Nature and elements of offenses 

b. Indictment and trial 

a. Nature and Elements of Offenses 

In some jurisdictions desecratlon of, or Injury to, 
burying grounds or monuments Is a statutory offense of 
which Intent is usually an Important element. 

Under statutes so providing, the desecration of, 
or injury to, burying grounds or monuments, or 
the destruction of, or injury to, fences or trees on 
the land, is a specific offense.32 The intent is usual¬ 
ly an important element of such offenses,^^ but 
where one intends the wrongful act prohibited, oth- 
er good intention will not avail him.24 Under a 
statute prohibiting the destruction of any inclosure 
for the burial of the dead, a prosecution will lie 
against one who destroys a line fenee between his 
land and a cemetery.^s A mere trespass or in- 
dignity subjected to a grave does not constitute 
the crime of malicious injury to a gi^ave.26 

Where an ordinance prohibits the burial of a 
human body within a prescribed district, and makes 
the sale or purchase of a lot therein for burial 
purposes a misdemeanor, such sale or purchase does 
not amount to a misdemeanor until the offense of 
such burial has been committed.27 Such an ordi¬ 
nance is a valid exercise of the police power.28 


21. Utah.—Thirkfleld v. Mountain 
View Cemetery Assoc., 41 P. 564, 
12 XJtah 76. 

11 C.J. p 66 note 51. 

22. La.—^Leathers v. Odd Fellows’ 
Rest, 69 So. 858, 138 La. 17. 

23. Ga.—McDonald v. Butler, 74 S. 
E. 573, 10 Ga.App. 845. 

24. Ala.—Bessemer Land, etc., Co, 
V. Jenkins, 18 So, 865, 111 Ala, 
135, 56 Am.S.R. 26. 

11 C.J. P 66 note 54. 

25. Ky.—North East Coal Co. v. De 
Lon^, 70 S.W.2d 972, 254 Ky. 22— 
North East Coal Co. v. Pickel- 
simer, 68 S.W.2d 760, 253 Ky. 11. 

26. Vt.—Hunt v. Tolles, 52 A. 1042, 
76 Vt. 48. 

27. Ind.—Hamilton v. New Albany, 
30 Ind. 482. 

28. Mass.—Bowen v. Jones, 125 N, 
E. 142, 234 Mass. 90. 

29. Ga.—^McDonald v. Butler, 74 S. 
E. 673, 10 Ga.App. 845. 

11 C.J. p 66 note 57. 

30. Ala.—Union Cemetery Co. v. 
Alexander, App., 69 So. 251. 

Oa.—^Wright v. Hollywood Cemetery 
Corp., 38 S.E. 94, 112 Ga. 884, 52 
L.R.A. 621. 

11 C.J. P 66 note 58. 

31. Md.—Smith v. Thompson, 55 
Md. 5, 89 Am.H. 409. 


32. Ala.—Toung v. State, 147 So. 
650, 25 Ala. App. 413. 

Ga.—Pritehett v. State, 179 S.E. 915, 
51 Ga.App. 228—Mathews v. State, 
125 S.E. 781, 33 Ga.App. 178. 

Mich.—People v. Allen, 176 N.W. 468, 
209 Mich. 102. 

11 C.J, p 66 note 61. 

Burial vault as not the subject of 
burglary at common law is treat- 
ed in Burglary § 16. 

Injury to private burying* ground 
A statute penalizing injury to a 
private burying ground which has 
been reserved in the sale of sur- 
rounding land applies to a private 
burying ground, although there has 
been no sale of surrounding land.— 
Pritehett v. State, 179 S.E. 915, 51 
Ga.App. 228. 

33. Ky.—^Masters v. Com., 140 S.W. 
1021, 145 Ky. 611. 

Tex.—Bird v. State, 79 S.W. 25, 46 
Tex,Cr. 135. 

Vt.—Pletcher v. Kezer, 50 A.‘ 658, 
73 Vt. 70. 

Tombstone chipped by moving 

That there were some chipped 
places in tombstone made by prying 
it up to place rollers under it was 
held not to show “malice” of City 
employees moving stone which was 
partially on adjacent lot, within 
statute making it felony to willfully 
and maliciously destroy and dis- 
flgure tombstone.—Hammersley v. 
LaForge, Mo.App., 80 S.W.2d 211. 

OR 


34. Tex.—^Phillips v. State, 29 Tex. 
226—Bird v. State. 79 S.W. 25, 46 
Tex.Cr. 135. 

Cutting trees by owner of land 
Cutting trees on a public burial 
ground for the purpose of private 
profit, without the consent of the 
public authorities having charge of 
it, is a violation of a statute which 
provides a penalty for destroying 
trees within the limits of a place 
of burial, although the person who 
cuts them is the owner of the fee of 
the land and believes that his acts 
are lawful.—Com. v. Viali, 2 Allen. 
Mass., 512—11 C.J. p 66 note 64. 

35. Mich.—People v. Allen, 176 N. 
W. 468, 209 Mich. 102. 

Claim of right to use of way 
An unfounded claim of right to 
the use of a way leading to a ceme¬ 
tery for access to defendanfs land 
beyond the cemetery does not justi- 
fy defendant in cutting the fenee be¬ 
tween the cemetery and his land.— 
People V. Allen, supra. 

36. Ark.—Giles v. State, 78 S.W.2d 
70, 190 Ark. 218. 

Walking and urinating on grave 
Ark.—Giles v. State, supra. 

37. Cal.—Ex p. Bohen, 47 P. 55, 115 
Cal. 372, 36 L.R.A. 618. 

38. Pa.—^Blakely v. Gielinsky, 44 
Pa.Co. 443. 
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b. Indictment and Trial 

The indictment must adequately describe the of¬ 
fense. Competent evidence is admissible and it must 
be sufficient to show commission of the crime by defend¬ 
ant to sustain a conviction. 

In indictments for statutory offenses of this na¬ 
ture, it is generally necessary and sufficient to 
charge the offense in the words of the statute, 
but even though the indictment is not phrased in 
the striet language of the statute, it is sufficient 
if it adequately describes the offense.'^^ The indict- 
ment must mention the cemetery, but it is not es- 
sential that it should be described by metes and 
bounds neither is it necessary to allege any own- 
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ership of the same,42 nor to state whether such 
cemetery is a public or a private ground, when the 
offense relates to either.^3 

Testimony by defendant as to his understanding 
of his rights is admissible on the issue of willful- 
ness.^'^ In a prosecution for disturbing a private 
burying ground, the deed reserving the burying 
ground is admissible.^^ 

To sustain a conviction the evidence must show 
that the crime was committed,^® and that defend¬ 
ant was the perpetrator thereof.^"^ The court in 
its charge to the jury may give the statute upon 
which the indictment is based."^^ 


CEMETERY WORK. In a partieular eonnection 
the term has been defined as meaning the work of 
platting, grading, planting, beautifying, and main- 
taining a traet of land in such manner as to ren- 
der it a proper place for sepulture of the dead, and 
to preserve it as such.i 

CENOERRADA. In Spanish law, a disturbanee 
corresponding to the ^^eharivari’’ of American rurai 
communities.2 

OENDULAS. Small pieces of wood laid in the form 
of tiles to cover the roof of a house; shingles.^ 

CENEG-ILD. In Saxon law, an expiatory mulct or 
fine paid to the relatives of a murdered person by 
the murderer or his relatives.^ 

CENELLAS. In old records, acorns.^ 

39 . Ind.—state v. McClure, 4 Blackf. 

328—Lay v. State, 39 N.E, 768, 12 
Ind.App. 362. 

N,C.—State v. Wilson, 94 N.C. 1016. 

Tex.—Phillips v. State, 29 Tex. 226. 

11 C.J. p 66 note 66. 

40 . ' Qa.—^Pritehett v. State, 179 S. 

E.* 915, 51 Ga.App. 228. 

Affidavit 

An affidavit which States that the 
prosecuting witness had probable 
cause for believing and did believe 
that defendant willfully removed a 
fenee about monuments, gravestones, 
and memorials, and willfully cut or 
injured trees within the inclosure 
is sufficient to charge the offense.— j 
Toung V.' State, 147 So. 650, 25 Ala. 

App. 413. 

XajTLry to private burying ground 
Indictment alleging that accused 
willfully injured private burying 
ground by digging into graves was 
held to charge violation of statute 
penalizing mutilation or injuring of 
private burying g^round, and was 
held not demurrable for failure to 
allege that private burying ground 


CENLEXUS TOLLIT ERROREM.® 

CENNING-A. A notice given by a buyer to a seller 
that the things which had been sold were claimed 
by another, in order that he might appear and jus- 
tify the sale.'^ 

GENS. French, in French and Canadian law, a tax 
tribute, or payment imposed on a tenant an an- 
nual tribute or due reserved to a seignior or lord, 
and imposed merely in recognition of his superiori- 
ty.® 

OENSARIA. Law Latin, in old English law, a 
farm, or house and land let at a standing rent.^® 

CENSARII. Law Latin, in old English law, farm- 
ers, or such persons as were liable to pay a census 
(tax).^^ 

turned over tombstones is not suf¬ 
ficient to convict him of the crime 
of malicious injury to graves where 
he himself did not go into the ceme¬ 
tery and had nothing to do with the 
crime charged,—Mitchell v. State, 
supra. 

48. Ga.—Mathews v. State, 125 S.B. 
781, 33 Ga.App. 178. 

Cal.—Rosedale Cemetery Ass’n v. 
Industrial Accident Commission of 
California, 174 P. 351, 352, 37 Cal. 
App. 706. 

2. Escriche Diccionario. 

3. Black L.D. 

4. Black Li.D. 

5. Black L.D. 

6 . See Consensus Tollit Errorem 
post, of which maxim this is said to 
be an erroneous form. 

7. Black L..D. 

a Adams Gloss., citing Guyot Inst 
Feod. c 9. 

9. Black Ij.D. 

I 10. Black L.D* 

11. Black L.D. 


allegedly injured by accused had 
been reserved in sale of surrounding 
land, where indictment alleged that 
there had not been any sale of sur¬ 
rounding land.—Pritehett v. State, 
179 S.E. 915, 51 Ga.App. 228. 

41. Mass.—Com. v. Wellington, 7 
Allen 299. 

11 C,J. p 67 note 67. 

42. Mass.—Com. v. Cooley, 10 Pick. 
37. 

43. Ind.—Lay v. State, 39 N.E. 768, 
12 Ind.App. 362. 

44. Mich,—^People v, Allen, 176 N. 
W. 468. 209 Mich. 102. 

45. Ga.—Mathews v. State, 125 S.E. 
781, 33 Ga.App. 178. 

Becord of deed 

Ga.—Mathews v. State, supra. 

49 . Ark.—Giles v. State, 78 S.W. 

2d 70, 190 Ark. 218. 

47. Ark.—Mitchell v. State, 58 S.W. 

2d 205, 187 Ark. 1163. 

Defendant ia same group as perpe- 
tratoxs 

The fact that defendant was in 
the same group as two persons who 
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CENSATAEIO. The debtor, encnmbrancer, or ten- 
ant, under the Spanish contract of “censo.”^^ 

CENSERE. In the Roman lai;7, to decree, or or- 
dain;^3 to resolve.^^ 

CENSITAIRE. In Canadian law, a tenant by 

CENSITIO. Latin, in Roman law, a taxing, tax, 
or tribute.^® 

CENSIVE. In Canadian law, tenure by “cens.’^^*^ 

CENSO. 

In Spanish law, the right to receive a fixed reve- 
nne from a certain source; the right of exacting an 
annnal reut or pension from another to whom some- 
thing has been granted or given; also a contract 
by whieh one person sells and another purchases a 
right to receive an annual pension or sum; an en- 
eumbrance whieh one imposes on his property in fa¬ 
vor of another who advances him a certain capital, 
and in this sense it is a right to receive an annual 
pension to secure the payment of whieh some other 
property is pledged; its most important use at pres- 
ent, however, is to denote a ground rent or annuity 
charged upon a real estate but carrying also a per- 
sonal liability.i^ 

CENSOR. Originally, a Roman magistrate; and 
derivatively a censurer, or critic, a rigid judge of 
morals;^^ hence a person who regulates or prohib- 
its the publieation of any newspaper or the produc- 
tion of any play or any part thereof.20 

CENSORIOUSNESS. A disposition to blame and 

m, Escriche Diccionario. 

13. Black L.D. 

14. Adams Gloss. 

15. Black L.D. 
le. Adams Gloss. 

Censitio levare—to levy a tax.— 

Adams Gloss. 

17. Black L.D. 

18. Cal.—Hart v. Burnett, 15 Cal. 

530. 557. 

Tex.—Trevino v. Fernandez, 13 Tex. 

630, 655. 

11 C.J. p 67 notes 9-15, p 68 notes 
19-21. 

Einds, parties; risrlits and liabilities 
Cal.—Hart v. Burnett, 15 Cal. 530, 

557. 

Tex.—Trevino v. Fernandez, 13 Tex. 

630, 655. 

11 C.J. p 69 notes 26-34. 

ITot contrary to American law in 
Pnerto Kico 

*Tt probably cannot be denied that 
a censo redimible existing at the 
date of the treaty of Paris in favor 
of a defendant remained good there- 
after. Neither can we flnd that such 


condemn, or the habit of censuring or reproaeh- 
ing.2i 

CENSORSHIP. The act or practice of censoring, 
or previously examining for the purpose of regula- 
tion, modification, or suppression.22 

CENSUALES. Persons who, to procure the pro- 
tection of the chureh, bound themselves to pay an 
annual tax or quitrent only of their estates to a 
church or monastery.22 

CENSUALISTA or CENSUARIO. The annuitant 
under the Spanish contract of “censo.”24 

CENSUERE. Latin, in Roman law, ^‘They have de- 
ereed.” The term of art, or technical term for the 
judgment, resolution, or decree of the senate.25 

CENSUMETHIDUS or CENSUMORTHIDUS. A 

dead rent, like that whieh is called “mortmain.”26 

CENSURA. In Spanish law, the judgment of the 
censor as regards a literary work or writing; also 
an eeclesiastical penalty sometimes involving sus- 
pension from spiritual duties.27 

CENSURABLE. A term held to be equivalent to 

^^culpable.”28 

CENSURE. A term equivalent to, or synonymous 
with, ^‘aspersions,” see Aspersion 6 C.J.S. p 790 note 
80, or ^Woquy.”26 

In eeclesiastical law, a spiritual punishment con- 
sisting in withdrawing from a baptized person, 
whether belonging to the clergy or the laity, a priv- 
ilege whieh the church gives him, or in wholly ex- 
pelling him from the christian communion.30 

considering question whether public 
interest, convenience, or necessity 
would be served by renewal of ap- 
plicant's license the commission held 
merely to have exercised its right to 
take note of applicanfs past con- 
duct, whieh is not censorship.— 
KPKB Broadeasting Ass’n v. Federal 
Radio Commission, 47 F.2d 670, 672, 
60 App.D.C. 79. 

23. Black L..D 
24k Escriche Diccionario. 

25w Black L.D., citing Taylor Civ.L. 
p 566. 

26. Black L.D. 

27. Escriche Diccionario. 

28. Mass.—Waltham Bank v. Wright, 
8 Allen 121, 122. 

28. Cal.—Bettner v. Holt, 11 P. 713, 
70 Cal. 270, 275. 

30. Black L.D. 

Snxuneration of varions censures 

“The Principal varieties of cen¬ 
sures are: Admonition, penance, sus- 
pension, excommunication, seques- 
tration, deprivation, and degrada- 
tion.”—Sweet L.D. 


a censo is contrary to any law of 
the United States applicable in Por¬ 
to Rico against perpetuities. It is 
doubtful, even, if such a perpetuity 
as this is, is repugnant to the law 
of any state of the Union. It does 
not appear to be of the kind that is 
legislated against by the American 
States, even though such censos are 
not much in use throughout the na- 
tion.”—^U. S. V. St. John’s Gas Co., 
5 Porto Rico Fed. 173, 184. 

19. Adams Gloss. 

20. Wharton L.D. 

21. N.Y.—Cooper v. Greeley, 1 Den. 
347, 360. 

11 C.J. p 69 note 37. 

22. Held uot radio censorship 
Radio commissiones refusal to re- 

new broadeasting license on ground 
that public interest, convenience, or 
necessity would not be served, held 
not to constitute “censorship’* of 
the radio station because there was 
no attempt on the part of the com¬ 
mission to subject any part of ap- 
plicanfs broadeasting matter to 
scrutiny prior to its release; and in 
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CENSUS 

This Title includes enumeration of the inhabitants of the country or state and collection of statis- 
tics of their condition, property, commerce, etc., by public authority» 

Matters not m this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

§ 1. Definitions—^p 101 

2. When and under what authority taken—^p 101 

3. Scope and extent—p 102 

4. Officers—^p 102 

5. Making enumeration—^p 103 

6. Compilation and publication of returns—p 103 

7. Making false return—^p 104 

8. Refusal to furnish information—^p 104 


§ L Definitions 

A census is an officia! enumeration of popuiation. 

“Census/’ in its ordinary meaning refers to an 
official enumeration of the popuiation of a country 
or district;^ an official enumeration of the popuia¬ 
tion of a country or of a city or other adminis¬ 
trative district.^ In general, a census must be an 
official enumeration of the people, and, as such, a 
public record, containing not merely a sum total, 
but an official list, of the names of all the inhabi¬ 
tants preserved in the public archives and, except 
in so far as the statute under which it is taken 
prescribes otherwise, subject to public inspection.^ 
In old European layv, a census was “a tax, or 
tribute; a toll”;^ while in Roman law it was 
numbering or enrollment of the people, with a 
valuation of their fortunes/’® 

§ 2. When and under What Authority Taken 

A census is generaiiy taken under the authority of 
the constitutional or statutory provisions of a particuiar 


administrative unit and at such times as are provided 
therein. 

Under express provisions of the constitution of 
the United States, article 1 § 2 paragraph 3, a cen¬ 
sus of the United States is taken once in every 
ten years, the methods of taking and administrative 
details being provided for from time to time by 
congress, which has exclusive authority over mat¬ 
ters regarding the national census.® 

Censuses of the various States are also ordinarily 
taken once in ten years under the provisions of' 
the various state constitutions and acts of the leg- 
islature, and where the legislature has provided a 
method of determining popuiation, that method is 
exclusive.'^ Where a constitutional provision re¬ 
quires the taking of a census from the first of 
.May in a specified year, and further requires a 
census to be taken in another year and every tenth 
year thereafter, it is within the power of the leg¬ 
islature to fix, as to any census subsequent to the 
first, a date other than the first of May as the 
time when it shall be taken.® Where a state con- 


1. S.D.—Vale Independent Consol. 
School Dist. No. 2 of Butte County 
V. School Dist. No. 71 of Meade 
County, 222 N.W. 948, 949, 54 S.D. 
207. 

2 . S.D.—Vale Independent Consol. 
School Dist. No. 2 of Butte Coun¬ 
ty V. School District No. 71 of 
Meade County, supra, 

Other definitions 

(1) **A census in modern times is 
an official enumeration of the in¬ 
habitants of a state or country, with 
details of sex, age, family, occupa- 
tion, possessions, etc." 

Ind.—Huntington v. Cast, 48 N.E. 
1025, 149 Ind. 255, 258. 


Mo.—State v. Wooten, 122 S.W. 1101, 
139 Mo.App. 221, 230. 

(2) Further definitions see 11 C.J. 
p 70 note 1 [a]. 

3. Tex.—Holcomb v. Spikes, Civ. 
App., 232 S.W. 891, 893, dismissed 
for want of jurisdiction, quoting 
Gorpns Juris. 

11 C.J. p 70 notes 2, 3. 

Kelation to acts of consrress 

The general deflnition must he 
considered in relation to the national 
census in the light of the acts of 
congress authorizing the taking of 
a particuiar census.—Holcomb v. 
Spikes, supra. 


4. Black L.D. 

Census regalis 

In English law, the annual reve- 
nue or income of the crown.—Black 
L.D. 

5. Ind.—Huntington v. Cast, 48 N. 
E. 1025, 149 Ind. 255, 259. 

6 . D.C.— XJ. S. ex rei. City of Atlan¬ 
ta, Ga., V. Steuart, 47 P.2d 979, 
60 App.D.C. 83. 

7- Wash.—State v. Smith, 270 P. 
306, 149 Wash. 173, adhered to 284 
P. 796, 155 Wash. 422, 

8 . Mass.-r-In re Opinion of Justices, 
108 N.E. 502, 220 Mass. 609. 

11 C.J. p 71 note 11. 
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stitution required the taking of a census at cer- 
tain regular periods, an act of the legislature pro- 
viding for such an enumeration seven years after 
the prescribed period is constitutional, such enact- 
ment having been neglected by previous sessions 
of the legislature.^ 

Under an express or an implied power, a mu- 
nicipal Corporation may take a census pursuant to 
an ordinance, although a federal census has been 
taken but a short time before,i® especially where 
territory has been added in the meantime.^^ 
Where, however, a municipal Corporation has no 
such implied powers, obviously the power to take 
a census must be expressly granted.^^ According- 
ly, where a municipality is by statute granted the 
power to take a census for certain purposes, it 
cannot take a census for other purposes.^^ A mu¬ 
nicipal body cannot determine, or declare by its 
ordinance, the population of a town or city without 
any previous census or enumeration of the inhabi- 
tants thereof.l^ 

§ 3. Scope and Extent 

The scope and extent of a census !s limited to the 
provisions of the legislation under which the census is 
taken. 

Although the provisions of the federal constitu- 
tion merely direct congress to take a census of the 
population for the purpose of apportioning repre- 
sentatives and direct taxes, laws requiring addi- 
tional information concerning property and other 
like matters are constitutionales However, in case 
no details are expressly required except the enu¬ 
meration of the inhabitants, it has been held that no 
matters can be inquired into except such as ap- 
pertain to the individual, as sex, age, nationality, 
etc.es Under a statute or constitutiqnal provision 
requiring a census to be taken of legal voters, a 
legal voter is one who possesses all the constitu¬ 
tional qualifications required to entitle one to be a 


voter and who has become registered as a voter in 
accordance with the statutes.^*^ 

§ 4. Officers 

The appointment, powers and functions, and com- 
pensation of officers to take a census is usually a matter 
of statutory regulation. 

The federal director of the census is invested 
with discretion in matters of form and procedure 
when these are not specifically provided for by law, 
and the exercise of this authority cannot be con- 
trolled by state legislation.is A federal statute re¬ 
quiring that preference be given to honorably dis- 
charged soldiers in making appointments to posi- 
tions in the executive branch of the government has 
been held not to apply to positions created by an 
act to make a business census, where it was ciear 
that congress did not so intend when passing census 
act.i9 

A state statute providing for the taking of a cen¬ 
sus at certain intervals and making it the governor^s 
duty to appoint a superintendent of the census at 
least six months before each interval is directory 
only as to time of appointment.^® 

Under some state statutes the county commis- 
sioners have no jurisdiction or control over the tak¬ 
ing of* the enumeration of the county, and have no 
authority to amend or revise it.^^ 

Compensation, The compensation to which an 
officer or an agent is entitled is ordinarily speci- 
fied by the act under which he is appointed.22 
Where the statute does not fix the compensation of 
census special agents, but only a maximum beyond 
which they cannot be paid, the compensation may 
be fixed by the appointing power within such lim- 
itation;23 but the compensation specified in an 
agenfs commission cannot be reduced by a rule of 
the department, of which rule the agent has not 
been informed.^^ The fact that one is to be paid 
by the day contemplates a daily service.^S 


9. N.T.—People v. Rice, 31 N.B. 921, 
135 N.Y. 473, 16 L.R.A. 836. 

10 . Ky.—^Lancaster v. Owensboro, 
72 S.W. 731, 24 Ky.L. 1978. 

La.—^McFarlain v. Jennings, 31 So. 
62, 106 La. 541. 

11 . Ky .—Lancaster v. O-v^ensboro, 
72 S.W. 731, 24 Ky.L. 1978. 

12. Porto Rico.—Patrdn v. San Juan 
Municipality, 11 Porto Rico 375. 

13. Wash.—State v. Smith, 270 P. 
306, 149 Wash. 173, adhered to 284 
P. 796, 155 Wash. 422. 

City of thlrd class, acting under 
commission form of government, 
cannot ascertain its population by 
enumeration provided for in statute, 
except to advance from third to sec- 


ond class City. —State v. Smith, su¬ 
pra. 

14. Cal.—Cothran v. Cook, 80 P. 699, 
146 Cal. 468. 

15. U.S.—U. S, v. Moriarity, C.C.N. 
Y., 106 F. 886. 

11 C.J. p 71 note 18. 

13. Hawaii.—Republic v. Paris, 10 
Hawaii 579. 

17. Mass.—In re Opinion of the 
Justices, 143 N.E. 142, 247 Mass. 
583. 

18. 'D.C.—U. S. ex rei City of At¬ 
lanta, Ga., V. Steuart, 47 P.2d 979. 
60 App.D.C. 83. 

19. U.S.—Gossnell v. Spang, C.CJL 
Pa., 84 P.2d 889, vacating, D,C.. 
Spang v. Roper, * 13 F.Supp. 840, 
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certiorari denied Spang v. Goss¬ 
nell, 57 S.Ct. 233, 299 U.S. 605. 81 
L.Ed. 446. 

20 . R.I.—In re Census Superintend¬ 
ent, 15 A. 205, 15 R.I. 614. 

11 C.J. p 71 note 20, 

21 . Kan.—State v. Duncan, 4 P.2d 
443, 134 Kan. 85. 

22 . U.S.—Test v. U. S., 27 Ct.Cl. 
352. 

11 C.J. p 71 note 21, 

23. U.S.—Barre v. U. S., 27 Ct.Cl. 
357—Test v. U. S., 27 Ct.Cl. 352. 

24. U.S.—Ogden v. U. S., 27 Ct.Cl. 
469. 

25. U.S.—Ebert v. U. S., 29 Ct.Cl. 
183. 

11 C.J. p 71 note 24. 
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§ 5. Making Enum’eration 

The processes of making an enumeration are 
generally governed by statutory enactment. Ex¬ 
amine Pocket Parts for later cases. 

§ 6, Compilat ion and Publication of Returns 

In the absence of a statute providing when the cen¬ 
sus shall go into legal effect, it becomes officiai as of 
the date of the publication of returns. 

Where the statute provides a method by which 
a census shall become final, a census does not go 
into legal effect until there has been a compliance 
with the statute.2® In the absence of a statute 
requiring any formal action by the census board 
or the legislature, a census goes into legal effect, 
as such, on its compilation and publication by the 
census superintendent or board.^*? It is generally 
held that a census, after it has been officially de- 
termined^^ or ascertained and published,29 does not 
relate back and give the fact force as of the date 
of which the census was to be taken; but it has 
also been held that a census, being the enumeration 
of the population and not the announcement of the 
resuit, becomes effective as of the date taken.^O 
An authorized announcement of a federal census is 


§ 6 

officiai, even though not final,31 and expressly sub- 
ject to correction.33 

No officiai notice can be taken of a census until 
it goes into legal effect,and changes in classifi- 
cations based on the census are not permissible 
until there has been a legal ascertainment of the 
fact of increase by means of officiai publication 
or announcement.^! 

Effect of census, The population of a particular 
district for officiai purposes is determined by the 
last census and not by the actual population of the 
district at the time in question.35 A federal tabu- 
lation or census has no force within a state, ex- 
cept as provided by the constitution or laws of the 
state, but it is the best evidence of the number of 
inhabitants which can be obtained.36 Until the 
complete and certified work of census enumerators, 
who are constituted public officers and have quali- 
fied as such, is impeached by proper and sufficient 
evidence, it must be given the credit accorded by 
law to other officiai acts.37 A municipal census, 
when taken, is conclusi ve, in the absence of any 
averment of fraud or mistake,33 and is not sub- 
ject to collateral attack.33 
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26w lowa.—^Broyles v. Mahaska 

County, 239 N.W. 1, 213 lowa 345. 
Certificatiou secretary of state 

Where the publication of the cen¬ 
sus is to be under the secretary of 
state’s certification, the date of such 
certification determines the date on 
which the census becomes effective. 
Accordingly, where the secretary of 
state did not certify 1925 census of| 
lowa until February 1, 1926, census 
did not become effective until such 
date.—^Broyles v. Mahaska -County, 
supra. 

Certification to grovemar 

A census made by an individual 
acting under a resolution of the 
town, sworn to be correct by this in¬ 
dividual, is not conclusive proof of 
the population of the town, since the 
statute makes it necessary that the 
census be certified to the governor, 
that the facts under which it is 
taken be investigated by him, and 
that a proclamation be issued and 
published by the governor in re¬ 
sponse to the census.—State ex rei. 
Garland v. Dietlein, 2 Ija.App. 572, 
certified questions answered 104 So. 
56, 158 La. 314. 

Entry on records 

Where the statute provides that 
the resuit of a municipal census 
shall be entered on the records of 
the body having legislative func- 
tions, the affidavits of the enumera- 
tors, such action not having been 
taken, are not prima facie evidence 
of the correctness of the census.— 


Flowers v. Smlth, 112 S.W. 499, 214 
Mo. 98. 

2.7. Pa,—Lewis v. Lackavranna 

County, 50 A. 162, 200 Pa. 590. 

S.C.—Porde v. Owens, 158 S.E. 147, 
150, 160 S.C. 168, quoting Corpus 
' Juris. 

11 C.J. p 71 note 25. 

28. lowa.—Broyles v. Mahaska 
County, 239 N.W. 1, 213 lowa 345. 

170 retroactivity 

Prior to effective date of the cen¬ 
sus, Peb. 1, 1926, the city of Oska- 
loosa, lowa, had in law a population 
of fewer than ten thousand.— 
Broyles v. Mahaska County, supra. 

29. Pa,—Commonwealth v. Walt er, 
118 A, 510, 274 Pa. 553—Lewis v. 
Lackawanna County, 50 A. 162, 200 
Pa. 590. 

30. Tenn.—Underwood v. Hickman, I 
39 S.W.2d 1034, 162 Tenn. 689. 

31. Okl.—Board of Com’rs of Coal 
County V. Mathews, 296 P. 481, 
147 Okl. 296—Herndon v. Excise 
Board of Garfield County, 295 P. 
223, 147 Okl. 126. 

Issuance of buUetin by the census 
director stating the population of a 
particular county is the completion 
of the census as to that county.— 
Holcomb V. Spikes, Tex.Civ.App., 232 
S.W. 891, dismissed for want of 
jurisdiction. 

32. Okl.—Elliott V. State, 1 P.2d 
370, 150 Okl. 275. 

Tex.—^Holcomb v. Spikes, Civ.App., 
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232 S.W. 891, dismissed for want 
of jurisdiction. 

33. Ark.—Childers v. Duvall, 63 S. 
W. 802, 69 Ark. 336. 

Minn.—^Wolfe v. Moorehead, 107 N. 

W. 72S, 98 Minn. 113. 

Tex.—Holcomb v. Spikes, Civ.App., 
232 S.W. 891, dismissed for want 
of jurisdiction. 

34. N.J.—In re City of Passaic, 23 
A. 517, 54 N.J.Law 156. 

Pa.—Commonwealth v. Walter, 118 
A. 510, 274 Pa. 553—Lewis v. 

Lackawanna County, 50 A. 162, 200 
Pa. 590—Burns v. Handley, 106 
Pa. 245—Commonwealth v. Hard- 
ing, 87 Pa. 343. 

35. lowa.—State v. Seaton, 181 N. 
W. 796, 191 lowa 81. 

ISeauiag of '^population” 

Under a statute which so provides, 
the Word “population” means that 
shown in the last preceding state or 
national census, unless otherwise 
specially provided.—State v. Seaton, 
supra. 

36. Pa.—Commonwealth v. Walter, 
118 A. 510, 274 Pa. 553. 

37. Ky.—Lancaster v. Owensboro, 
72 S.W. 731, 24 Ky.L. 1978. 

38. Ky.—0’Bryan v. Owensboro, 68 
S.W. 858, 69 S.W. 800, 113 Ky. 680, 
24 Ky.L. 469, 645. 

39. Mo.—State v. Cass County Ct., 
App., 119 S.W. 1014—State v. Cass 
County Ct., 119 S.W. 1010, 137 Mo. 
App. 698. 
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Ratificafion of void census. Where a municipal 
census is void for technical irregularities, it may be 
ratified by the city authorities; but they are not 
required to treat it as valid unless they are willing 
so to do,^® 

Recanvass. Where the ordinance under which a 
municipal census is taken does not confine any 
enumerator to any particular part of the work, the 
council and the mayor may have the work of 
some of the enumerators recanvassed by another, 
particularly where the enumeration is not to be 
complete until the resuit is declared by the ordi¬ 
nance of the council adopting the completed work 
of their enumerators. 

Publication of bulletins. The fact that a bulletin 
of the United States census originally prepared by 
a special census agent is accepted by the superin¬ 
tendent of the census, and approved by the secre- 
tary of the interior under whose direction the work 
was done, does not bind the census office to pub- 
lish it in its original form,^2 

§ 7. Making False Return 

It Is usualiy, under the statutes, an Indictable of* 
fense to make a false or fictitious census return. 

The making of a false or fictitious census return 
in the federal decennial census is an indictable of- 
fense.^2 Even in making correction or additions to 
his schedules after their return, the enumerator 
acts in his official capacity and subject to the pen- 
alties prescribed for making false retums."^^ Al- 
though an enumerator in a federal census alone 
may be able to commit the misdemeanor of will- 
fully and knowingly making a false certificate or 
fictitious return, nevertheless all persons who con- 
spire with such enumerator may be punished under 


a federal statute, 18 U.S.C.A. § 55, providing a 
punishment for persons who conspire to commit an 
offense against the United States, although they 
may be incapable themselves of doing the overt 
act.^5 

Indictmenf, The offense of falsifying census re- 
turns is created and defined by statute and an in- 
formation charging such offense in the words of 
the statute is sufficient.^® An indictment for mak¬ 
ing a false and fictitious census return need not 
charge that it was made to the supervisor of the 
district, he being the only one authorized to re- 
ceive it; nor need it allege that the return was 
made on a prescribed and adopted form; nor is 
the indictment defective because a portion of such 
return contains information not required by statute 
and omits information which is so required.^^ 

§ 8. Refusal to Furnish Information 

Where so provided by statute, it is an indictable of¬ 
fense to refuse to furnish an enumerator with required 
information. 

Under a statute which so provides, it is a mis¬ 
demeanor to refuse to render to the census enu¬ 
merator the required information.^® This infor¬ 
mation required by statute to be furnished is not 
limited merely to population and sex, but may in¬ 
clude a knowledge of one's possessions, business, 
or profession.'^® The exaction of a penalty for re¬ 
fusal to give certain information is ineffective, 
however, in the absence of any statute requiring 
such information to be given.®® A refusal to fur¬ 
nish information under a question which is not 
authorized by statute to be propounded by the enu^ 
merator, does not subject the person refusing to 
answer to a statutory prosecution for such re- 
fusal.51 


4a Kan.—State v. Faulkner, 20 
Kan. 541. 

41. Ky.—^Lancaster v. Owensboro, 
72 S.W. 731, 24 Ky.Ii. 1978. 

42. D.C.—^Donaldson v. Wright, 7 
App.D.C. 45. 

43. U.S.—^U. S. v. Koriarity, C.C.N. 
Y., 106 P. 886. 

44. U.S.—Chingr v. U. S., Md., 118 
F. 538, 55 C.C.A. 304. 

45. U.S.—U, S. Y. Stevens. B.C. 
Minn., 44 F. 132. 


43. Mo.—State v. Alsup, 123 S.W. 

1011, 140 Mo.App. 194. 

Pona of indictxuent 
U.S.—U. S. v. Moriarity, C.C.N.T., 
106 P. 886. 

Xndictzuent lield sufficient in pro- 
ceeding for conspiring with census 
enumerator to falsify schedules.—U. 
S. V. Stevens, D.C.Minn., 44 F. 132. 
47. U.S.—U. S. V. Moriarity, C.C.N. 
Y., 106 P. 886. 

4S. U.S.—U. S. V. Sarle, C.C.R.I., 45 
F. 191. 

11 C.J. p 72 note 42. 


49. U.S.—^U. S. V. Moriarity, C.C.N. 
Y., 106. F. 886—U. S. v. Sarle, C.C. 
R.I., 45 P. 191. 

11 C.J. p 72 note 43. 

50. U.S.—U. S. V. Mitchell, D.C.Ohio, 
58 P. 993. 

Hawaii.—Republic v. Paris, 10 Ha- 
waii 579. 

lowa.—State v. Deitrick, 159 N.W. 

595, 178 lowa 48. 

11 C.J. p 72 note 44. 

51. lowa.—State v. Deitrick, supra. 
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CENSUS CEILDREN—CENTER 


CENSUS CHILDREN. The number of children of- 
cially registered.i 

OENT. One of the minor coins of the United 
States,2 a common abbreviation being or “et.,” 
see Abbreviations 1 C.J.S. p 276 note 5. 

Phrase: “Dollars and cents.”^ 

CENTAVO. In the Spanish speaking eountries, a 
copper cent or niekel coin in valne six tenths of a 
cent (actual) and one eent (nominal); the one 
hundredth part of a peso.^ 

CENTENA. Law Latin, in general, a hundred.5 
Also, in old records and pleadings, a hundred- 
weight.® 

CENTENARII. Petty jndges, nnder-sheriffs of 
counties, who had rnle of a hundred (centena), and 
judged smaller matters among them.*^ 

CENTENI. The prineipal inhabitants of a “cen¬ 
tena,” or distriet eomposed of different villages, 
originally in number a hundred, but afterward only 
called by that name.^ 

CENTER or CENTRE. In its striet, scientific sense, 
the primary meaning of the word is the point or 


place equally distant from the extremities or from 
the different sides of anything; but it has been 
held that, ordinarily, the word does not neeessarily 
mean, and is not neeessarily limited to, the precise 
geographical or mathematical center; and that, giv- 
ing it a sense in whieh it is used in common par- 
lance, the term means the middle or Central point 
or portion of anything;^ also something between 
two other objects.^^ 

Center line. As applied to public highways and 
railroads the term means the line equidistant from 
each of the side lines of the roadway proper, and 
is usually the line surveyed when the road is laid 
out;^^ the one that biseets the middle line of the 
usable road.i^ 

Other phrases: “Center of interseetion,”!^ “een- 
ter of the concession,”!^ “center of the highway,”^^ 
“center of the main channel of [named] . . . riv- 
er,”i® “center of the road,”!*^ “center of the sec- 
tion,”iS “center of the stream,”!^ “center of the 
traveled portion of the road,”2“in the center of 
land No. (61) sixty-one,”^^ “in the center of the 
distriet,”-2 the center of the two acres of 
land,”23 and “near the center of the proposed 
road.”24 


1. Nev.—State v. Sweeney, 55 P. 88, 
89, 24 Nev. 350, 

2. 111.—Linck v. Litchfield, 31 N.E. 
123, 141 111. 469, 481. 

3. N.Y.—^People v. Lammerts, 58 N, 
B. 22, 164 N.T. 137, 143. 

Tex.—Miller v. Lacy, 33 Tex. 351, 
353. 

4b U.S.—Serralles v. Bsbri, Porto 
Rico, 26 S.Ct. 176, 179, 200 U.S, 103, 
111, 50 L.Ed. 391. 

5. Adams Gloss. 

6. Black L.D. 

Centena piscium—hundredweight 
of fish.—Adams Gloss. 

7. Black L.D. 

8. Black L.D. 

9. Ark,—Hili v. Ralph, 265 S.W. 57, 
59, 165 Ark. 524. 

Ga.—Bass v. Harden, 128 S.B, 397, 
400, 160 Ga. 400. 

10. Ga,—Rowland v. Mathews, 113 
S.E. 442, 444, 158 Ga. 849. 

;S’eed not be at mid point 
‘In everyday speech we often re¬ 
fer to an object between two other 
objects as the one m the center, al- 
though such object is not at the 
mid point."—Rowland v.^ Mathews, 
113 S.E. 442, 444, 153 Ga.' S49. 

11. Vt.—Maynard v. Weeks, 41 Vt. 
617, 619. 

11 C.J. p 73 nete 8. 

Vhe t]]^ee lin.es of a xoad 
"Public roads and highways, also 
railroads, are regarded as having 


three lines: the center line, which is i 
usually the line surveyed when the 
road is laid out, and on each side 
of which the road is laid; the two 
side lines, at equal distances from 
the center line, and between which 
lies the territory covered by the 
road." 

Tex.—Couch v. Texas, etc., R. Co.. 
107 S.W. 872, 49 Tex.Civ.App. 188, 
189. 

Vt,—Maynard v. Weeks, 41 Vt. 617, 
619. 

12. Mo,—Harmon v, Fowler Pack- 
ing Co., 108 S.W. 610, 129 Mo.App. 
715, 719. 

13. Tex.—Thrush v. Lingo Lumber 
Co., Civ.App., 262 S.W. 551, 552. 

Wis.—^Weiberg v. Kellogg, 205 N.W. 
896, 899, 188 Wis. 97. 

14. Ont.—Scryver v. Young, 14 Ont. 
W.R, 530, 531. 

15v Held to meaa the center of the 
traveled part of the highway.—Dar- 
nell V, Ransdall, Mo.App., 277 S.W, 
372, 373. 

1& Fhrase held to meaa the middle 
of the broad and distinctly defined 
bed of the main river, as distin- 
guished from the changing line of 
navigation.—^Hill City Compress Co. 
V. West Kentucky Coal Co., 122 So. 
747, 748, 155 Miss. 65. 

17. With refereace to leagth 
"A point in the middle of the road 
equidistant from the termini."—^Rice 
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V. Douglas County, 183 P. 768, 771, 
93 Or, 551. 

Wlth refereace to width 

(1) The center of the worked part 
of the road irrespective ofthesmooth 
or traveled .track.—^Earing v. Lan- 
singh, 7 Wend., N.Y., 185, 187. . 

(2) The center of the beaten or 
traveled track, without reference to 
the worked part.—Smith v. Dygert, 
12 Barb., N.Y., 613, 616. 

11 C.J. p 73 note 7 [a] (3). 

18, Minn.—Lunz v. Sandmeier’s Es- 
tate, 215 N.W. 426, 427, 172 Minn. 
338. 

19. Ceater of whole stream 

The phrase "means the center of 
the whole' stream, and not the center 
of that portion of a stream parted 
by the presence of an island therein 
which runs between the Island and 
the land on the bank of the river."— 
Kerr v. Pee, 161 N.W. 545, 546, 179 
lowa 1097. 

2a Mo.—Damell v. Ransdall, App., 
277 S.W. 372, 373. 

21. Ga.—Rowland v. Mathews, 113 
S.E. 442, 444, 153 Ga. 849. 

22. Ark.—^Hill v. Ralph, 265 S.W. 
57, 59, 165 Ark. 524. 

23. Ga,—Bass v. Harden, 128 S.E. 
397, 400, 160 Ga. 400—Bass v. 
African Methodist Bpiscopal 
Church, 10,4 S.E. 437, '438, 150 Ga. 
452. 

24. Or.—Rice v. Douglas County,. 
183 P. 768, 771, 93 Or. 551. 
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CENTESIMA. The one hundredth part of a thing, 
as a revenue or tax; also with reference to inter- 
est, one per eent monthly.^S 

CENTIME. The name of a denomination of French 
money, being the one-hundredth part of a franc.-^ 

CENTIMETER-GRAM-SECOND SYSTEM. As a 

System of nnits for measurement, see the C.J.S. title 
Weights and Measures § 1, also 11 C.J. p 73 notes 
10, 11. It is commonly abbreviated “C. G. S.,” see 
Abbreviations 1 C.J.S. p 276 note 5. 

CENTIPOISE. As a unit for measuring viseosity 
see C.J.S. title Weights and Measures § 1. 

CENTRAL. At or near the eenter, relating to the 
center, situated in or near the eenter or middle.^*^ 

Central criminal court, A court, established in 
London in 1834, having jurisdietion to try all of¬ 
fenses committed within the city of London, the 
eounty of Middlesex, and eertain suburban parts of 
Bssex, Kent, and Surrey, and of offenses eommit- 
ted on the high seas, formerly within the jurisdic- 
tion of the high court of admiralty.^s 

Central office. The Central office of the supreme 
court of judicature in England is the office estab¬ 
lished in pursuance of the recommendation of the 
legal departments commission in order to consoli¬ 
date the offices of the masters and associates of the 
common-law divisions, the Crown office of the king^s 
beneh division, the record and writ clerk’s report, 
and enrollment offices of the chancery division, and 
a few others.29 

Other phrases: ^^Central power or generating 
piant” and ^'central station,”^® “eentral time,” see 
C.J.S. title Time § 7, also 11 C.J. p 73 notes 14, 15, 
and ‘‘electrie Central station power plant.”3i 


CENTRALIZATION. This word is used to express 
the System of government prevailing in a country 
where the management of local matters is in the 
hands of functionaries appointed by the ministei^s 
of state, paid by the state, and in constant com- 
munieation and under the constant control and in- 
spiration of the ministers of state, and where the 
funds of the state are largely applied to local pur- 

poses.^2 

CENTRALLY. An adverb, meaning in the eenter 
of;^^ but, like its root word “center,” it has been 
held not limited strietly to the exaet or mathemat- 

ieal center.34 

Phrases: “Centrally loeated in said district,”35 
“centrally of the limbs of the passage,”^® “centrally 
pivoted,”^^ and “extending centrally.”3S 

CENTRIFUGAL MACHINE. A maehine in which, 
either the maehine itself, or some portion thereof, 
so moves as to produce the desired results by cen- 
trifugal foree.^^ 

CENTUMVIRI. In Roman law, the name of an im¬ 
portant court consisting of a body of one hundred 
and five judges. It was made up by choosing three 
representatives from eaeh of the thirty-five Roman 
tribes. The judges sat as one body for the trial of 
eertain important or difficult questions, called 
“causae centumvirales,” but ordinarily they were 
separated into four distinet tribunals.^® 

CENTURY. One hundred; a body of one hundred 
men. The Romans were divided into “centuries” 
as the English were divided into hundreds; also 
a cycle of one hundred years.*^! 

CEO. Law Erench, this, that; plural “eeux.”^^ 


25. Adams Gloss. 

Usuri» centesim» 

Twelve per cent per annum; that 
is, a hundredth part of the Principal 
due each month, the month being the 
unit of time from which the Ro¬ 
mans reckoned interest.—Black L.D. 

20. Black L.D. 

27. U.S.—Nutter v. Mossberg, D.C. 
Mass., 128 F. 55, 57. 

Ark.—Hili v, Ralph, 265 S.W. 57, 59, 
165 Ark. 524. 

—Bass V. Harden, 128 S.E. 397, 
400, 160 Ga. 400, Quoting Corpus 
Juris. 

11 C.J. P 73 note 12. 

28. Sweet L.D. 

11 C.J. p 73 note 13. 

29. Black L.D. 

30. N.T.—^People ex rei. Taylor v. 


Walsh, 248 N.Y.S. 753, 757, 140 
Misc. 25. . 

31. N.T.—People ex rei. Taylor v. 
Walsh, supra. 

32. Black L.D. 

33. U.S.—In re Buehler, Cust. & 
Pat.App„ 88 F.2d 740, 741. 

34. U.S.—Solmson & Co. v. Bredin, 
Md., 136 F. 187, 189, 69 C.C.A. 203 
—Nutter V. Mossberg, D.C.Mass., 
128 F. 55, 57, afflrmed 135 F. 95, 
99, 68 C.C.A. 2«7. 

Ark.—Hili v. Ralph, 265 S.W. 57, 59, 
165 Ark. 524. 

35. Ark.—Hili v. Ralph, 265 S.W. 
57, 59, 165 Ark. 524. 

3S. U.S.—In re Buehler, Cust. & 
Pat.App., 88 F.2d 740, 741. 

37. U.S.—^Nutter v. Mossberg, D.C. 
Mass., 128 F. 55, 57, afflrmed 135 P. 
95, 99, 68 C.C.A. 257. 
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38. U.S.—Solmson & Co. v. Bredin, 
Md., 136 F. 187, 188, 69 C.C.A. 203. 

39. U.S.—U. S. V. J. Reid & Co., 17 
C.C.P.A. 253, 255. 

40. Black L.D. 

41. Black L.D. 

42. Adams Gloss. 

Ceo est un comon erudicion en 
nostre ley—^this is a common doc- 
trine in our' law.—^Adams Gloss, 
Ceo n’est ley—^this is not law.— 
Adams Gloss. 

Ceo poies retter 9, vostre folly de- 
mesne—you may lay this to your 
own folly.—^Adams Gloss. 

Ceo purra il retter k sa negligence 
—^he must charge this to his own 
negligence.—^Adams Gloss. 

Ceo serra marveillous ley—^this 
would be strange law.—^Adams Gloss. 

Ceo vous moustre—^this shows to 
.you.—^Adams Gloss. 
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CEORL^CERTA 


CEORL or CHXJEL. A tenant at mll of free eon- 
dition who held land of the thane on condition of 
paying rent or Services; a freeman of inferior rank 

occupied in liusbandry>3 

CEPI. Latin, literally, liave taken/^ This word 
was of frequent use in the returns of sherifPs v-hen 
they were made in Latin, and particularly in the re- 
turn to a writ of eapias^^ 

CEPISSE QUIS IHTELLIGITUR, QUAMVIS 
ALII ACQUISIIT.45 

CEPIT. Literally ^^He took.”^6 civil praetiee, 
this was the characteristic word employed in Latin 
writs of trespass for goods taken, and in declara- 
tions in trespass and replevin.^7 criminal prac- 
tice; it was a technical word neeessary in an indict- 
ment for lareeny.'^^ 

Cepit et abduxit, The emphatic words in writs 
in trespass or indictments. for lareeny, where the 
thing taken was a living ehattel, that is, an ani- 
mal.'^^ 

Cepit et asportavit, ^^He took and carried 
away.”^^ The technical term in writs of trespass 
where the writ was for dead things.^i 

Cepit in alio loco, Literally “He took in another 
place.”^^ In the old praetiee, a plea in bar in an 
aetion of replevin by which defendant pleaded that 
he took the goods in another place than that men- 

tioned in the declaration.53 

Non cepit. Literally “He did not take.” The 
general issue in replevin.^^ 

CEPPAGrIUM!. In old Engiish law, the stumps or 


roots of trees which remained in the gronnd after* 
the trees were felled.^® 

CERA or CERE. In old Engiish law, wax, or a 
seal.5® 

Cera impressa. TVax impressed, or wax with an 
impression;57 hence an impressed seal;^^ a seaL^3 

CERAGRUM. In old Engiish law, a payment to 
provide candles in the ehureh.®® 

CERA SINE IMPRESSIONE NON EST SIGIL- 
LUM.61 

CERCENAMIENTO. In Spanish law, the lopping 
or clipping off, as of some part of the body; muti- 

lation.^2 

OEREBRAL. Of or pertaining to the brain.^3 

Phrases: “Cerebral atrophy,” see the C.J.S. title 
Insane Persons § 2, also 32 C.J. p 602 note 14, p 603 
note 15, “cerebral embolism,” see the C.J.S. title 
Insane Persons § 2, also 32 C.J. p 603 notes 16, 17, 
and “cerebral hemorrhage.”^'^ 

CEREVISA, CEREVISIA, or CERVISIA. In old 
Engiish law, ale or beer.^^ 

CERRAMIENTO. In Spanish law, the inclosure 
of land.®® 

Cerramiento de razones. The closing of a cause 
preparatory to judgment.®*^ 

CERTA. The feminine singular, also the neuter 
plural, of the Latin adjective “certus-a-um,” mean- 
ing certain, or sure;®® also determined, pr particu¬ 
larly specified.®® 


43. Black Li.D. ^ 

44. Black L.D. I 

45. A maxim meaning “Any one is 
understood to have inherited, al- 
though he has acquired it of an¬ 
other.”—^Adams Gloss. 

46. Black L.D. 

Cepit et abearriavit—“he took and 
carried away.”—^Adams Gloss., cit- 
ing Dyer p 70 a. 

47. Ark.—^Davis v. Calvert, 17 Ark. 
85, 89. 

N.^.—Cummings v. Vorce, 3 Hili 
282, 283. 

Beplevin “ia the cepit” is a form 
of replevin which is brought for car- 
rying away goods merely.—Black L. 
D. 

48. Black L.D. 

49. Black L..D. 

50. Bouvier KD. 

Cepit et asportavit centum cunicu¬ 
los—“he took and carried away a 
hundred rabbits.”—Adams Gloss. . 


51. Adams Gloss., citing 4 Black- 

^ stone Comm. p 231. 

50. Bouvier L.D. 

53. Sweet L.D. 

54. Ark.—See Davis v. Calvert, 17 
Ark. 85, 89. 

Minn.—See Lewis v. Buck, 7 Minn. 
104, 116, 82 Am.D. 73. 

Mo.—See Pulliam v. Burlinghame, 81 
Mo. 111, 115, 51 Am.R. 229. 

55. Black L.D. 

56. Black L.D. 

57. Adams Gloss., citing 3 Coke 

Inst. p 169. 

58. Black L.D. 

59. U.S.-—Pierce v. Indseth, Minn., 

1 S.Ct. 418, 421, 106 U.S. 646, 27 
L.Ed. 254—^Pillow v. Roberts, Ark., 
13 How. 472, 473, 14 L.Ed. 228. 

11 C.J. P 73 note 27. 

80. Black L.D. 

61. A maxim meaning “Wax with- 

out an impression is not a seal.”— 
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Adams Gloss., citing 3 Coke Inst. p 
169. 

Applied in Pierce v. Indseth, Minn., 

1 S.Ct. 418, 421, 106 U.S. 546, 549, 27 
L.Ed. 254—opiliow v. Roberts, Ark., 
13 How. U.S., 472, 473, 14 L.Ed. 228. 

62. Philippine.—U. S. v. Bogel, 7 
Philippine 285, 286. 

63. Webster New Int. D. 

©4u “Apoplexy” synonyinous 
Tenn.—^Willis v. Heath, App., 107 S. 
W.2d 228, 230. 

65. Black L.D. 

66. Escriche Diccionario. 

67. Escriche Diccionario. 

68. Andrews Latin—Eng. Lex. 

Certa et utilia agendo:—Law Latin,- 

by doing things sure and useful.— 
Adams Gloss. 

69. Adams Gloss. 

Certa res—In old Engiish law, & 
certain thing.—^Black L.D. 
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CERTA DEBET ESSE INTENTIO, ETG.r-CERTAlN 


CERTA DEBET ESSE INTENTIO, ET NARRA¬ 
TIO, ET CERTUM FUNDAMENTUM, ET 
CERTA RES QU^ DEDUCITUR IN JUDICI- 
UM.70 

CERTAIN. In its primary descriptive sense, the 
Word has been defined as meaning ciear or distinet 
capable of being ascertained and definitely fixed;*^- 
free from doubt;"^ and in a particular connection, 
when referring to future contingencies, the word, 
it has been held, is not to be constnied as meaning 
absolutely certain but rather in the sense of likely 
or to express likelihood or probability.*^^ ^‘Certain” 
has been held to be a synonym of ^^apparent/^ see 
Apparent 3 C.J.S. p 1427 note 85, and the antonym 
of ‘^casual,” see Casual ante p 27 note 14. 

In a demonstrative sense, not specifically named, 
indeterminate, indefinite 5 a particular portion;76 
one or some among possible others.'^^ 

Certain Services, In feudal and old English law, 
such Services as were stinted (limited or defined) in 

70. A maxim meaning “The design 
and narration ought to he certain, 
and the foundation certain, and the 
matter certain, which is brought in- 
to court to be tried."—Black L.D., 
citing Coke Litt. p 303 a. 

71. Burrill L.D. 

72. U.S.—Mobile & 0. R. Co. v. 

Tennessee, Tenn., 14 S.Ct. 968, 972, 

153 U.S. 486, 497, 38 L.Ed. 793— 

Gerrish v. Atlantic Ice & Coal Co., 

C.C.A,Ga„ 80 F.2d 648, 650. 

Ky.—Singer v. Campbell, 290 S.W. 

667, 668, 217 Ky. 830. 

La.—Lee v. Pearson, App., 143 So. 

516, 518. 

11 C.J. p 74 note 37 [a]. 

73. Tex.—St. Louis, etc., R. Co. v. 

Burns, 9 S.W. 467, 71 Tex. 479. 481. 

74. N.D.—^Larson v. Russell, 176 N. 

W. 998, 1002, 45 N.D. 33. 

75. Mo.—Wilhite v. Armstrong, 43 

S.W.2d 422, 423, 328 Mo. 1064. 

70. Neb.—^Wayne County v. Steele, 

237 N.W. 284, 291. 

N.J.—Bell V. Martin, 18 N.J.Law 167, 

168. 

77. U.S.—In re Mineral Lac Paint 
Co., D.C.Pa., 17 F.Supp. 1, 2, quot- 
ing Webster New Int.D. 

78. Black L.D. 

79. Kan.—Bunting v. Speek, 21 P. 

288, 41 Kan. 424, 431, 3 L.R.A. 690. 

La.—Lee v. Pearson, App., 143 So. 

516, 518. 

80. Cal.—In re Merchant, 77 P. 475, 

143 Cal. 537, 540. 

81. Tex.—Brazoria County v. Grand 
Rapids School-Furniture Co., Civ. 

App., 43 S.W. 900, 901. 

82. N.J.—Fittichauer v. Metropoli¬ 
tan Fire-Proofing Co., Ch., 61 A. 

746. 


quantity, and could not be exceeded on any pre- 
tense; as to pay a stated annual rent, or to plow 
such a field for three finys.*^^ 

Other phrases: ^^Certain and determinate/^79 
^'certain ascertained membership,”^® ^‘certain attor- 
32 ey,”Sl “certain case/’^^ «^certain^ eontract/^S3 
^^certain, definite, and ascertained amount,”84 
tain demand,”^^ “certain duty,”^® “certain infor- 
mation,”87 “certain instructions,”®^ “certain knowl- 
edge,”89 “certain machinery, apparatus, piant 
and equipment,”^^ “certain mortgage,^^9i “certain 
notes ,”^2 “certain piece of land,”^^ “certain 
point,^’®^ “certain powers and privileges,”95 “eer- 
tain provisions respecting marriage,”^® “certain 
rent^’ or “certain rents,”^^ “certain specified 
sums,^^^^ “certain specified times,”99 “certain state 
highways or sections thereof,”^ “certain sum,”2 
“certain to a reasonable probability,”^ “certain to 
die,”^ “certain to resuit in the future,^^^' «‘certain 
yearly’ or ^other rent,’ “morally certain,“pe- 
riod certain and prefixed,”^ “place certain,”^ “rea- 


83. La.—Losecco v. Gregory, 32 So. 
985. 108 La. 648, 651. 

84. Del.—Thomas v. Mariner, 66 A. 
99, 21 Del. 571. 

85. Tex.—Duncan v. Magette, 25 
Tex. 245—Harbin v. Hood, Civ. 
App., 285 S.W. 838, 840—Worley v. 
Smith, 63 S.W. 270, 26 Tex.Civ. 
App. 270, 272. 

86. S.C.—Morton v. Comptroller 
General, 4 S.C. 430, 473. 

87. S.C.—State v. GrifRn, 54 S.E. 
603, 74 S.C. 412, 414, 415. 

88. Mo.—^Wilhite v. Armstrong, 43 
S.W.2d 422, 423, 328 Mo. 1064. 

89. La.—^Howard v. Ingle, App., 180 
So. 248, 252. 

90. U.S.—In re Mineral Lac Paint 
Co., D.C.Pa,, 17 F.Supp. 1, 2. 

91. Mich,—Cooper v, Bigley, 13 
Mich,. 463, 479, 

92. N.J.—Martin v. Bell, 18 N.J.Law 
167, 168. 

93. R.I.—State v. Burdick, 2 A. 764, 
15 R.I. 239, 240. 

94. Ga.—Sitton v. Cureton, 72 Ga. 
207, 

98. Ala.—Glenn v. Lynn, 7 So. 924, 
89 Ala. 608, 611. 

96. Philippine.—^U. S. v. Mata, 18 
Philippine 490, 493. 

97. Pa.—Shaffer v. Sutton, 5 Binn. 
228, 230. 

11 C.J. p 75 note 54. 

98b Cal.—In re Bourn's Estate, 
App., 78 P.2d 193, 199. 

99. Neb.—State v. Ure, 156 N.W. 
1053, 1055, 99 Neb. 486. 

1. Held not limited to those exist- 
ing 

In construing the text phrase as 
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used in a statute authorizing the 
borrowing of a specified sum for 
highway construction, the court 
said: “We do not think that the 
word ‘certain,' without further am- 
plification or explanation, so quali- 
fies the general nature of the lan- 
guage of the act as to limit its ap- 
plication to the highways existing at 
the time of its passage.”—Summer 
V. State Highway Commission of 
South Cardina, 141 S;E. 366, 374, 143 
S.C. 196. 

2. U.S.—^Ashcraft v. Bream, D.C. 
Pa., 2 F.Supp. 344, 346. 

Ark.—Bank of Holly Grove v. Sud- 
bury, 180 S.W. 470, 121 Ark. 59, 
Ann.Cas.l917D 373. 

Me.—^Waterhouse v. Chouinard, 149 
A- 21, 22, 128 Me. 505. 

Mich.—^White v. Wadhams, 170 N.W. 

60, 62, 204 Mich. 381. 

11 C.J. p 75 note 56. 

3. Wash.—Gallamore v. Olympia, 76 
P. 978, 980, 34 Wash. 379. 

4. Ga.—Jackson v. State, 56 Ga, 
235, 236. 

5. N.D.—Larson v. Russell, 176 N. 
W. 998, 1002, 45 N.D. 33. 

6. Pa.—McGee v. Pessler, 1 Pa. 126, 
130. 

7. Mont.—State v. Gleim, 41 P. 998, 
1002, 17 Mont. 17, 52 Am.S.R. 655, 
31 L.R.A. 294—Territory of Mon¬ 
tana V. McAndrews, 3 Mont. 158, 
165. 

8. Pa.—Shaffer v. Sutton, 5 Binn. 

228, 230, Quoting 2 Blackstone 

Comm. p 143. 

9. Me.—Greenlief v. Watson, 22 A, 
165, 83 Me. 366, 267., 
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sonably certain,”^^ and ^^sum certain in inoney.”i‘*“ 

CERTAINLY, An adverb, as used in the phrase 
‘^certainly impending/'i 2 

CERTAINTY. A term wbich has been defined gen- 
erally as meaning absence of doubt,i^ or free from 
doubt.i^ 

In a legal sense, sufficient positive faets so proved 
as to take a matter out of the realm of conjecture 
and presumption;^5 ^nd more specifieally, in a par- 
ticular connection, a ciear and distinet setting down 
of faets, so that they may be understood both by 
the party who is to answer the matters stated 
against him, the counsel who are to argue them, 
the jury who will decide upon, their existence, and 
the court who will be the judges of the law arising 
out of them.i^ While it has been said that we have 
no precise idea of the signification of the word, 
whieh is as indefinite in itself as any word that ean 
be used,^*^ a distinetion has long been made be- 


tween three manner of eertainties: (1) Certainty 
to a common intent whieh describes the mode of 
statement in whieh words are used in their ordinary 
meaning, although by argument or inferenee they 
may be made to bear a diffierent one.^^ (2) Cer¬ 
tainty to a certain intent in general, whieh is in 
general what upon a fair and reasonable construc- 
tion may be ealled certain, without recurring to pos- 
sible faets whieh do not appear.i® '(3) To a cer¬ 
tain intent in every particular, whieh is that tech- 
nical aceuracy of statement whieh precludes all 
question, inferenee, or presumption against the par¬ 
ty pleading.20 

Morat certainty. A certainty beyond a reason¬ 
able doubt;2i a certainty that convinces and directs 
the understanding- and satisfies the reason and 
judgment of those who are bound to act conseien- 
tiously upon it;22 that degree of proof whieh pro¬ 
duces eonviction in an unprejudieed niindj^S that 
degree of proof whieh the law requires of moral 
evidenee;-^ that full and complete assurance whieh 


10. Mo.—Brown v. Forrester, etc., 
Box Co.. 243 S.W, 330, 331. 

As meaning “‘beyond a reasona‘ble 
douTjt” 

Tex.—Gulf, etc., R. Co. v. Harriett, 
15 S.W. 556, 80 Tex. 73, 82, 83— 
St. Louis, etc., R. Co. v. Burns, 9 
S.W. 467, 71 Tex. 479, 481. 

As meaning “certain to reasona‘ble 
prolja^bility” 

Wa.sh.—Gallamore v. Olympia, 75 P. 

978, 980, 34 Wash. 379. 
“Beasonalbly ezpected” synonymons 
Mo.—Garard v. Manufacturer’s Coal, 
etc., Co., 105 S.W. 767, 771, 207 
Mo. 242. 

11. Ark.—Bank of Holly Grove v. 
Sudbury, 180 S.W. 4.70, 121 Ark. 
59, Ann.Cas.l917D 373. 

Me.—^Waterhouse v. Chouinard, 149 
A. 21. 22, 128 Me. 505. 

Okl.—Union Nat. Bank v. Mayfield, 
169 P. 626, 628. 

12. U.S.—Borges v. Loftis, C.C.A, 
Cal., 87 F.2d 734, 735. 

13. Tex.—Gulf, etc., R. Co. v. Har¬ 
riett, 15 S.W. 556, 80 Tex. 73, 82. 

14. N.C.—State v. Shaw, 49 N.C. 
440, 443, quoting Walker D, 

15. R.I.—Reynolds v. Blaisdell, 49 
A. 42, 23 R.I. 16, 19. 

16. Mo.—State v. Burke, 52 S.W. 
226, 151 Mo. 136, 143. 

11 C.J. p 75 note 66. 

Similarly ezpxessed 
“Such clearness and distinetness 
of statement of faets constituting a 
cause of action that they may be 
understood by the party who is to 
answer them, by the jury who are to 
ascertain the truth of the allega- 
tions, a&d by the cowt who is to 


give judgment.”—^Luhrig Coal Co. v. 
Ludium. 69 N.E. 652, 69 Ohio St. 311, 
314. 

17. Me.—Kennebec Purchase v. Lo- 
well. 2 Me. 149, 154. 

11 C.J. p 75 note 68. 

Not an a'bsoltLte term, but one to 
be understood in a human sense as 
applied to human affairs.—Simmons 
V. Fidelity Nat. Bank & Trust Co. 
of Kansas City, C.C.A.Mo., 64 F.2d 
602, 604. 

18. Ala.—David v. David, 66 Ala. 
139, 148. 

Ark.—State v. Parker, 34 Ark. 158, 
159, 36 Am,R. 5. 

Ohio.—State v. Whitmore, 185 N.E. 
547, 552, 126 Ohio St. 381—Du- 

Brul V. State, 87 N.E. 837, 839, 80 
Ohio St. 52. 

11 C.J. p 75 notes 69, 70. 

19. U.S.—U. S. V. Watkins, D.C., 28 
F,Cas.No.l6,649. 3 Cranch C.C. 441. 

Ala,—Moseley v. White, 1 Fort. 410, 
417. 

11 C.J. p 75 note 71. 

20. Abbott L.D. 

ai. Okl.—Hendrix v. U. S., 101 P. 
125, 129, 2 OkLCr. 240. 

‘Tt has also been used as indicat- 
ing a conclusion of the mind es- 
tablished beyond a reasonable 
doubt.” 

Conn,—State v. Gallivan, 53 A. 731, 
783. 75 Conn. 326, 96 Am.S.R. 203. 
Mass.—Commonwealth v. Costley, 
118 Mass. 1, 24. 

See also Beyond 10 C.J.S. p 353 note 
45. 

“Proof beyond a reasonable doubt’* 
Pla.—Woodruff v. State, 12 So. 65-3, 
31 Pla. 320, 33>7. 

22. U.S.—Hopt V. XJtah, Utah, 7 S. 

1G9 


Ct. 614, 120 U.S. 430, 440, 30 L.Bd. 
708. 

Ala.—McKleroy v. State, 77 Ala. 95, 
97. 

Ark.—Maxey v. State, 52 S.W". 2, 3, 
66 Ark. 523. 

Cal.—People v. Lew Fook, 75 P. 188, 
141 Cal. 548. 

Mass.—Commonwealth v. Costley, 
118 Mass. 1, 24—Commonwealth v. 
Webster, 5 Cush. 295, 320, 52 Am. 
'D. 711. 

Miss.—James v. State, 45 Miss. 572, 
574. 

Mo.—State v. Orr, 64 Mo. 339, 344. 
Okl.—Hendrix v. U. S., 101 P. 125, 
129, 2 Okl.Cr. 240. 

Tenn.—Odeneal v. State. 157 S.W. 
419, 128 Tenn. 60. 

Tex.—Pharr v. State, 10 Tex.App, 
485, 489. 

Mnst be conclnsive 

“Moral certainty requires that the 
circumstances, taken together, should 
be of a conclusive nature and tend- 
ency, leading, on the whole, to a 
satisfactory conclusion that the ac- 
cused, and no one else, committed 
the offense charged."—Common¬ 
wealth V. Goodwin, 14 Gray, Mass.. 
55, 57. 

23. Cal.—^People v. Lew Fook, 75 
P. 188, 141 Cal. 548—Preese v. 
Hibernia Savings & Loan Soc., 73 
P. 172, 173, 139 Cal. 392. 

Mont.—State v. Cassill, 229 P. 716, 
719, 71 Mont. 274. 

Or.—State v. Megorden, 88 P. 306, 
310, 49 Or. 259, 14 Ann.Cas. 130. 

24. Cal.—^People v. Lew Fook, 75 P. 
188, 141 Cal. 548. 

N..Y.—In re Lamglois' Estate, 14 N.Y. 
Supp. 146, 147, 2 Comi.3urr. 481, 
484, 26 Abb.N.C, 226. 
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admits of no degrees, and induces a sound mind 
to act without doubt upon the conclusions to whieh 
it naturaliy and reasonably leads;25 tbat high de- 
gree of probability, altbough less than absolute as- 
surance, that induces prudent and eonseientious 
men to act unhesitatingly in matters of tbe gravest 
importance;-® the highest degree of certainty ob- 
tainable in human affairs;^^ the state of impres- 
sion produeed by facts in which a reasonable mind 
feels a sort of coercion or necessity to act in ae- 
cordance with it,^^ the conclusion presented being 
one which cannot, morally speaking, be avoided con- 
sistently with adherence to truth.-Q 

Nevertheless it has been said that the phrase, 
“moral certainty” is an artifieial form of words, 
having no precise and definite meaning;^^ that it 
has been introdueed into our jurisprudenee from 


publicists and metaphysicians;^^ and that it bears 
the same relation to human conduct that absolute 
certainty does to mathematical subjects.32 ^^Moral 
certainty” has been compared with “abiding faith,” 
see Abiding 1 C.J.S. p 308 note 66, ^^absolute cer¬ 
tainty, ”3 3 “absolute certitude,”^^ “absolute or math¬ 
ematical certainty,”3 5 “mathematical demonstra- 
tion,”^® “reasonable certainty,and “strong pre- 
sumption.”^^ 

Other phrases: “Absolute certainty,” see Abso¬ 
lute, Pocket Parts, 1 C.J.S. p 375 note 5.1, “abso¬ 
lute or mathematical certainty,”3 9 “eommereial cer- 
tainty,”^® “convenient certainty,”^^ “mathematical 
certainty,2 “moral and reasonable certainty,”^2 
“moral certainty or eonviction,”^^ “reasonable and 
moral certainty,”^^ “reasonable certainty,”^® “to a 


25. Md.—^Bowman v. Litti e, 61 A. 

1084, 1086, 101 Md. 273. 

N.Y.—In re Langlois’ Estate, 14 N.Y. 
S. 146, 147, 2 Conn.Surr. 4S1, 26 
Abb.N.C. 226. 

Okl.—Hendrix v. United States, 101 
P. 125, 129, 2 Okl.Cr. 240. 

26w U.S.—Ross V. Montana Union R. 

Co., C.C.Mont., 45 P. 424, 425. 
Conn.—State v. Gallivan, 53 A. 731, 
733, 75 Conn. 326, 96 Am.S.R, 203. 
Ga,—^Austin v. State, 64 S.E. 670, 
6 Ga.App. 211. 

Mass.—Commonwealtli v. Costley, 
118 Mass. 1. 23. 

Capable of iudncing actlon 

“It is not only what men in gen- 
eral would unhesitatingly ‘believe’ 
to be true, but what they would be 
willing and ready to 'act' on.“—State 
V. Gleim, 41 P. 998, 1002, 17 Mont. 
17, 52 Am.S.R. 655, 31 L.R.A. 294— 
Territory of Montana v. McAndrews, 
$ Mont. 15S, 165. 

27. Mont.—State v. Cassill, 229 P. 
716, 719, 71 Mont. 274. 

Wis.—Schwantes v. State, 106 N.W. 
237, 244, 127 Wis. 160. 

28. Cal.—^People v. Lew Fook, 76 P. 
188, 141 Cal. 548. 

Mont.—State v. Gleim, 41 P. 998, 
1002, 17 Mont. 17, 52 Am.S.R. 655, 
31 L.R.A. 294. 

11 C.J. p 76 note 74. 

29. Mont.—Territory of Montana v. 
McAndrews, 3 Mont,'158, 165. 

11 C.J. p 76 note 75. 

30. Conn.—State v. Gallivan, 53 A. 
731, 733, 75 Conn. 326, 96 Am.S.R. 
203. 

31. Mass.—Commonwealth v. Cost¬ 
ley, 118 Mass. 1, 23. 

32. Mont—State yi Gleim, 41 P. 


998, 1002, 17 Mont 17, 52 Am.S.R. 
655, 31 L.R.A. 294—Territory of 
Montana v. McAndrews, 3 Mont. 
158, 165. 

33. Mass.—Commonwealth v. Cost¬ 
ley, 118 Mass. 1, 24. 

34:. Md.—Bowman v. Little, 61 A. 
1084, 1086, 101 Md. 273. 

35. Ala,—McKleroy v. State, 77 Ala. 
95. 97. 

36. Md.—Bowman v. Little, 61 A. 
1084, 1086, 101 Md. 273. 

37. Tex.—St. Louis, A. & T. R. Co. 
V. Burns, 9 S.W. 467, 468, 71 Tex. 
479, 481. 

38. 27othing bnt strong presTunption 
‘Tt was observed by Pufendorf, 

that. ‘when we declare such a thing 
to be morally certain, because it has 
been confirmed by creditable wit- 
nesses, this moral certitude is noth- 
ing else but a strong presumption 
grounded on probable reasons, and 
which very seldom fails and de- 
ceives us.' “—Commonwealth v. Cost¬ 
ley, 118 Mass. 1, 23, 24. 

39. Ala.—McKleroy v. State, 77 Ala. 
95, 97. 

40. U.S.—Gerrish v. Atlantic Ice & 
Coal Co., C.C.A.Ga., 80 P.2d 648, 
650. 

41. Tenn.—^Kendrick v. Dallum, 
Cooke 220-, 224. 

W.Va.—Kemble v. Herndon, 28 W. 
Va. 524, 530. 

42. U.S.—Gerrish v. Atlantic Ice & 
Coal Co., C.C.A.Ga., 80 P.2d 648, 
650. 

43. Ga.—Tanner v. Hinson, 118 S.E. 
680, 155 Ga. 838—^Warren v. Gay, 
51 S.E. 302, 303, 123 Ga. 243— 
Dwight V. Jones, 42 S.E, 48, 115 
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Ga. 744—Murray v. State, 114 S. 

I E. 907, 29 Ga.App. 207—Bivins v. 

I State, 113 S.E. 57, 29 Ga.App. 49. 
“Beyond a reasonable doubt," see 
Beyond 10 C.J.S. p 353 note 45. 

44. Cal.—People v. Lew Pook, 75 P. 
188, 141 Cal. 548. 

■45. U.S.—Hopt V. Utah, Utah, 7 S. 
Ct. 614, 120 U.S. 430, 440, 30 L.Ed. 
708. 

Ga.—^Norman v. State, 74 S.E. 428, 
10 Ga.App. 802. 

“ ‘Reasonable and moral certainty* 
may be said to be that degree of 
probability which exists with such 
strength as to justify human action 
upon it.** 

Ga.—Austin v. State, 64 S.E. 670, 6 
Ga.App. 211. 

Idaho.—People v. Dewey, 6 P. 103, 
106, 2 Idaho, Hasb., 83. 

Mass.—Commonwealth v. Costley, 
118 Mass. 1, 24—Commonwealth v. 
Webster, 5 Cush. 295, 320, 52 Am. 
D. 711. 

46. Conn.—Johnson v. Connecticut 
Co., 83 A. 530, 531, 85 Conn. 438. 
N.C.—^Wilkinson v. Dunbar, 62 S.E. 

748, 750, 149 N.C. 20. 

Pa.—McCrosson v. Philadelphia 
Rapid Transit Co., 129 A. 568, 283 
Pa. 492. 

Tex.—St. Louis, A. & T. R. Co. v. 
Burns, 9 S.W. 467, 468, 71 Tex. 479, 
481. 

52 C.J. p 1185 note 69. 

“The being free from reasonable 
doubt." 

N.C.—State v. Shaw, 49 N.C. 440, 
443. 

Tex.—St. Louis, A. & T. Ry. Co. v. 
Burns, 9 S.W. 467, 468, 71 Tex. 
479, 481. 

“Absolute certainty" contrasted see 
Absolute, Pocket Parts, 1 C.J.S. p 
375 note 5.L 
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moral certainty/^^'^ and reasonable eertain- 

ty.”48 

CEBTIFICANDO DE RECOaNITIONB STAPU- 

L®. Latin, literally “For certifying as to a reeog- 
nition of a staple.”'^^ In English law, a writ eom- 
manding the mayor of the staple to eertify to the 
lord chancellor a statute-staple taken before bim 
wbere the party himself detains it, and refuses to 
bring in the same.^® 

CEBTIFICATE, A certificate in its most general 
and widest sense has been defined as meaning a 
eertain assuranee of that whieh it states;^! a dec- 
laration in writing;52 an anthoritative attesta- 
tionj^S a writing giving assuranee that a thing has 
or has not been done, that a faet exists or does not 
existjS^ a written testimony to the truth of any 
faet;^5 the usual and eustomary method to indicate 
■what has or has not been done.56 

More specifieally, the word has been defined as 
meaning a doeumentary deelaration regarding faets 
from the publie authority, as an attestation of faets 
eontained in a publie reeord;^'^ a statement in writ¬ 


ing by a person having a publie or offioial status 
coneerning some matter within his knowledge or 
authority a writing by which an offieer or other 
person bears testimony that a faet has or has not 
taken plaee;^^ a writing so signed and authentieat- 
ed as to be legal evidenee;^^ also a writing made 
in any court and properly authenticated to give no- 
tice to another court of any thing done therein.®^ 

Stri^tly speaking, a certificate by a publie ofScer 
may be said to be a statement written and signed, 
but not necessarily nor usually sworn to, w^hich is 
by law made evidence of the truth of the faets stat- 
ed for ali or for eertain purposes;^^ popular- 

ly, the term has been held to import a eompleted 
doeument;®^ a document in which the officer issuing 
the same purports to state on his own authority 
that eertain aets have been done;^^ the statement 
of some faet, in wTiting, signed by the party eerti- 
fying;®5 and that the certificate testifies to the 
truth.®^ Offieial eertificates must be duly authenti¬ 
cated or they cannot serve that purpose, although, 
in the absence of special requirements, no set form 
is necessary.®'^ 


47. “Beyond a leasonalsle doulst” 
e<inivale3it 

XJ.S.—Fidelity Mut. Life Ass’n v. 
Mettler, Tex., 22 S.Ct. 662, 666, 185 
U.S. 308, 46 L.Bd. 922—Ross v. 
Montana Union Ry. Co., C.C.Mont., 
45 F. 424, 425. 

Ala.—Bailey v. State, 32 So. 57, 58. 
133 Ala. 155—Dent v. State, 17 So. 
94, 105 Ala. 14, 17—Jones v. State, 
14 So. 772, 773, 100 Ala. 88—Mc- 
Kleroy v. State, 77 Ala. 95, 97. 
Conn.—State v. Gallivan, 53 A. 731, 
733, 75 Conn. 326, 96 Am.S.R. 203. 
Fla.—Woodruff v. State, 12 So. 653, 
658, 31 Fla, 320. 

Ga.—Bone v. State, 30 S.E. 845, 847, 
102 Ga. 387. 

111.—^Taylor v. Pegram, 37 N.E. 837, 
839, 151 111. 106—Carlton v. Peo- 
ple, 37 N.E. 244, 247. 150 111. 181, 
41 Am.S.R. 346. 

Mass.—Commonwealth v. Costley. 

118 Mass. 1, 23. 

Mont.—State v. Cassill, 229 P. 716, 
719, 71 Mont. 274. 

4S. N.D.—Larson v. IJ^ussell, 176 N. 
W. 998, 1002, 45 N.D. 33. 

40. Adams Gloss. 

50. Black L.D., citing Reg. Orig. 
p 148. 

Similar wxlt 

‘There is a like writ to eertify 
a statute-merchant, and in divers 
other cases."—^Black L.D., citing Reg. 
Orig. pp 151, 152. 

51. N.H.—Lord v. Colley, 6 N.H. 99, 
103, 25 Am.D. 445. 

52. Me.—^Ticonic Bank v. Stackpole, 
41 Me. 302, 305. 


53. Mont.—In re Kostohris' Estate, 
29 P.2d 829, 834, 96 Mont. 226. 

54 U.S.—Cincinnati, N. O. & T. Ry. 
Co. V. Fidelity & Deposit Co., of 
Maryland, C.C.A.Ohio, 296 F. 298, 
301, citing Corpus Juris. 

Ark.—Cook V. Ziff Colored Masonic 
Lodge No. 119, 96 S.W. 618, 80 
Ark. 31, 36—Keith v. Freeman, 43 
Ark. 296, 304. 

N.y.— People V. Foster, 58 N.Y.S. 
574, 27 Misc, 576, 582. 

55. Ga.—Mosley v. Carswell, 152 S. 
B. 856, 41 Ga.App. 267. 

Ind.—Federal Union Surety Co. v. 
Schlosser, 114 N.E. 875, 877. 66 
Ind.App. 199. 

lowa.—State v. Rhine, 50 N.W. 676, 
84 lowa 169, 172. 

56. Okl.—Dicklnson v. Perry, 181 P. 
504, 511, 75 Okl. 25, citing Corpus 
Juris. 

57. N.Y.—People v. Poster, 58 N.Y. 
S. 574, 27 Misc. 576, 582, quoting 
Standard D. 

58. Rapalje & L. L. D. 

59. Ind.—Federal Union Surety Co. 
V. Schlosser, 114 N.E. 875, 877, 66 
Ind.App. 199, quoting Corpus Juris. 

11 C.J. p 76 note 82. 

60. N.Y.—People v. Foster, 58 N.Y. 
S. 574, 27 Misc. 576, 582, quoting 
Standard D. 

61. N.Y.—Fay v. Muhlker, 20 N.Y. 
S. 671, 1 Misc. 321, 323, 

11 C.J. p 76 note 80. • 

62. N.C.—State v. Abernethy, 130 
S.E. 619, 620, 190 N.C. 768. 

63. U.S.—^Merrell v. Tice, Mo., 104 
^ U.S. 557, 561, 26 L.Ed. 854. 
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La.—Tranchina v. Williams, 120 So. 
882, 883, 10 La.App. 656. 

64. U.S.—Dolan v. U. S., Mo., 133 P. 
440, 441, 449, 69 C.C.A. 274. 

65. Ga.—^Nowell v. Mayor and Coun- 
cil of Monroe, 171 S.E. 136, 141, 177 
Ga. 648. 

66. Beld insuffleieut as “eertificates” 

(1) Where a judge, upon the 

statement of counsel that “he was 
going, or would go, immediately to 
the clerk of this court and give his 
personal check for the paym^nt of 
these [specifled] costs," issued his 
certificate that “ali the costs . . . 

have been paid;“ but it subsequent- 
ly developed that such costs had not 
been, in faet, paid, the appellate 
court, after quoting the definition of 
the word "certificate,” said: "A pur- 
ported certificate which does not 
testify to the truth is really not a 
certificate. A certificate such as is 
the one made in this case should 
bind nobody, but should yield to the 
faets and be disregarded."—Mosley 
v. Carswell, 152 S.E. 856, 41 Ga.App. 
267. 

(2) Clerk’s certificate as to the 
[ filing of eertain original document 

concluding with the statement "as I 
am informed and believe through 
such Information; but there is no 
memoranda of the filing in my oifice 
nor have I any independent recol- 
lection thereof,” held not sufficient 
certificate.—^Federal Union Surety 
Co. V. Schlosser, 114 N.E. 875, 877. 
66 Ind.App. 199, quoting Corpus 
Juris. 

67. U.S.—CincinnaU, N. O. & T. P. 
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In partieular connections and depending, of j 
course, on the contest, or the eirenmstances of its 
use, “certifieate” has been held equivalent to, or 
synonymous with, “license/’^® ‘^protest,”^^ ^q^ecom- 
niendation/’'^ ^‘tickeV^^i and ‘Svritten state- 
ment;”"- and contrasted with, or distinguished 
from, ‘*diploina,”'^3 ^^license,”^^ and 

“warrant 

Certificate crediiors, Certificate or warrant cred- 
itors of a city are those who beeome ereditors from 
the fact that the money is not on hand, derived 
from the revenues, to pay them when the debt is 
createdJ^ 

Certificate inio chancery. In English praetiee, a 
doeument containing the opinion of the eommon- 
judges on a question of law submitted to them 
for their deeision by the chancery eonrtJ^ 

Certificate of deposit. As the iivritten acknowl- 
edgment by a bank or banker of the receipt of a 
sum of money on deposit subject to partieular con- 
ditions, see the C.J.S. title Banks and Banking § 
311, and eonsidered with referenee to its negotia- 
bility see the C.J.S. title Bilis and Notes § 23. 

A ^^certificate of deposit’^ has been held to be a 
ehose in action,^^ and, in a partieular connection, 
to be included by the terms ‘^obligation’^ and “ob- 
ligation or other security.”^*^ 

Certificate of holder of attached property. A 
certificate required by statute, in some States, to be 
given by a third person who is found in posses- 
sion of property subject to an attaehment in the 
sheriff^s hands, setting forth the amount and char¬ 
acter of such property and the nature of defend- 

Ry. Co. V. Fidelity & Deposit Co. 
of Maryland, C.C.A.Ohio, 296 P. 

298. 300, 301, 

Ark.—^Keith v. Preeman, 43 Ark. 296, 

304. 

N.C.—State v. Abernethy, 130 S.E. 

619, 620, 190 N.C. 768. 

ea IlL—Wilkie v. Chicago, 58 N.E. 

1004, 188 111. 444, 453, 80 Am.S.R. 

182. 

6!^. Me.—Ticonic Bank v. Stackpole, 

41 Me. 302, 306. 

70. N.H.~Lord v. Colley, 6 N.H. 99, 

103, 25 Am.D. 445. 

71- ''Webster’s New International 
Dictionary says . . . ‘ticket' is 
a 'certificate.'"—Hali v. U. S., D.C. 

Cal., 10 P.Supp. 739, 740. 

72. 111.—^People v. Nordheim, 99 111. 

553, 560. 

73. Ala.—^Nelson v. State, 12 So. 

421, 97 Ala. 79, 80—Brooks v. 

State, 6 So, 902, 88 Ala. 122. 

74;. U.S.--U. S. V. Julian, Ct,Cl.. 16 


ant’s interest in it,®^ 

Gold certificate. In the United States a certifi- 
cate issued by the seeretary of the treasury, that 
gold coin or bullion of a certain slated value in dol- 
lars has been deposited in the treasury and is pay- 
able to the bearer on demand .^2 jt has been held 
to be properly called a ^Tnited States treasury 

note.^^SS 

Trial by certificate. A mode of trial now little 
in use; it is resorted to in cases where the fact in 
issue lies out of the cognizance of the court, and 
the judges, in order to determine the question, are 
obliged to rely on the solemn averment or informa- 
tion of persons in such a station as affords them 
the clearest and most competent knowledge of the 
truth.^^ 

Other phrases: ^Uertificate for costs,” see C.J.S, 
title Costs §§ 211, 263, also 15 C.J. p 168 notes S4r- 
89, and p 170 notes 17-26, ^^certificate for shares,^^*^ 
^‘certificate of acknowledgment,” see C.J.S. title 
Aeknowledgments §§ 83-124, ^^certificate of archi- 
tect,^’ see C.J.S. title Contraets § 496 et seq, also 
9 C.J. p 755 note 52 et seq, ^^certificate of authori- 
‘^certificate of convenience and necessity,”^^ 
“certificate of coiporate stock,” see C.J.S. title Cor- 
porations § 258, also 14 C.J. p 478 note 43, “certifi¬ 
cate of. donation,^^S8 ‘^certificate of election” see C. 
J.S. title Eleetions § 240, also 20 C.J. p 205 notes 
10-25, “certificate of evidence,^^ see C.J.S. title 
Appeal and Error § 973, “certificate of fact or 
facts,”^9 “certificate of final settlement,^^90 “certifi¬ 
cate of incorporation,” see C.J.S. title Corporations 
§ 23 et seq, also 14 C.J. p 92 note 40 et seq, “cer¬ 
tificate [or certificates] of indebtedness,’’9i 

81. Black L.D., citingr N.T.Code Civ. 
Proc. § 650, Civ.Pract.Act § 918. 

82. Webster New Int. D. See How- 
ard Sav. Inst. v. Newark, 44 A. 
654, 655, 63 N.J.Law 547. 

83. N.J.—Randall v. State, 22 A. 45, 
46, 53 N.J.Law 485. 

84. Black L.D. 

85. Fa.—Harr v. Market Street Ti¬ 
tle & Trust Co., 190 A, 903, 905, 
326 Pa. 410.^ 

861 Tex.—^Pranklin Pire Insurance 
Co. V. Hali, 247 S.W. 822, 112 Tex. 
332. 

87. Tex.—Sheppard v. Owl Refining 
Co., Civ.App., 68 S.W.2d 1101, 1102. 

88. Ark.—Toung v. Pumphrey, 83 S. 
W.2d 84] 86, 191 Ark. 98. 

89. Tex.—Pranklin Pire Ins. Co. v. 
Hali, 247 S.W. 822, 112 Tex. 332. 

90. U.S.—U. S., for Use of U, S. 
Rubber Co., v. Ambursen Dam Co., 
D.aCal., 3 P.Supp. 548, 550. 

91. U.S.—U. S. V. Powell. C.C.A.Va., 
95 P.2d 752, 754—City Bond & Fi- 


S.Ct. 801, 802, 162 U.S. 324, 40 L. 
Ed. 984. 

Nev,—Comstock Mill & Min. Co. v. 

Allen, 31 P. 434, 436, 21 Nev. 325. 
“Jurat” iacluded 

A jurat, when spoken of as the 
certificate of an officer who adminis- 
ters an oath, has been held included 
in the term “certificate.”—U. S. v. 
McDermott, Ky., 11 S.Ct. 746, 140 U. 
S. 151, 153, 35 L.Ed. 391. 

75. Ala.—^Nelson v. State^ 12 So. 
421, 97 Ala. 79. 80—Brooks v. 
State, 6 So. 902, 88 Ala. 122. 

76. U.S.—Edmondson v. Bloomshire, 
Ohio, 11 Wall. 382, 390, 20 L.Ed. 
44. 

77. La.—Johnson v. New Orleans, 
15 So. 100, 46 La.Ann, 714. 

78. Black L.D. 

79. Ga.—Philpot v. Temple Banking 
Co., 60 S.E. 480, 3 Ga.App. 742. 

Pa.—Commonwealth v. Compton, 20 
A. 417, 137 Pa. 138. 

80. U.S.—Neall v. U. S., Cal.. 118 
F. 699, 706, 65 C.C.A. 31. 
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tificate of indebtedness or an evidence o£ debt,”92 
“eertificate of Insurance,” see C.J.S. title Insurance 
§§ 1452-1474, also 45 C.J. p 8 note 11-p 58 note 
36, ^‘certificate of interest in profit-sharing agree- 
inent,”^^ ^^eertificate of judge,”^^ "certifieate of 
marriage,” see C.J.S. title Marriage § 33, also 38 
C.J. p 1315 note 92, ^^certificate of membersbip,” 
see C.J.S. title Insurance §§ 1453,1455, also 45 C.J. 
p 8 note 15-p 13 note 88, ^^certificate of naturaliza- 
tion,” see C.J.S. title Aliens § 143, “certificate of 
occupaney,”^^ “certificate of probable cause,” see 
C.J.S. title Criminal Law § 1717, also 17 C.J. p 
109 note 66-p 111 note 96%, “certificate of probate,” 
see C.J.S. title Wills § 499, also 68 C.J. p 1135 note 
18-p 1336 note 23, '^eertificate of protest,” see C.J. 
S. title Bilis and ITotes § 377, and C.J.S. title No- 
taries § 6, also 46 C.J. p 510 notes 35-44, ^^certifi- 
cate of public convenience and neeessity,”^® ^^eer- 
tificate of purehase,”^'^ '^certificate of qualifiea- 
tion,”9S ^^certificate of reasonable doubt,” see C.J.S. 
title Criminal Law § 1717, also 17 C.J. p 109 note 
66-p 111 note 96%, “certificate of redemption,” see 
C.J.S. tities Mortgages § 852, also 42 C.J. p 411 
notes 67-77, Taxation § 879, also 61 C.J. p 1279 
note 69-p 1280 note 94, “eertificate of registry,” 
see C.J.S. title Shipping §§ 1, 15, also 58 C.J. p 31 
note 11, and p 59 note 46, ^^certifieate of sale,”9^ 
‘^eertificate of sale to tbe State,”i ^'certificate of 
shares of stock,”2 ‘^certificate of stock,” see C.J.S. 
title Corporations §§ 258-267, also 14 C.J. p 

nance Co. v, Welch, D.C.Cal., 9 P. 

Supp. 500, 501—^Pidelity Trust Co. 

V. Liederer, C.C.A.Pa., 289 F. 1009, 

1012—^Armstrong v. Union Trust 
& Savings Bank, C.C.A.Wash., 248 
P. 268, 270. 

Fla.—Hubert v. City of Vero Beach, 

112 So. 52, 53, 93 Fla. 323, 

Ga.—Jefferson Banking Co. v. Trus- 
tees of Martin Institute, 91 S.E. 

463, 466, 146 Ga. 383. 

Ohio.—State ex rei. Stauss v. Cuya- 
hoga County, 196 N.E. 890, 896, 

130 Ohio St. 64. 

Pa.—Commonwealth v. Roxford 

Knitting Co., 110 A. 720, 721, 268 
Pa. 266. 

11 C.J. p 77 note 3 [a]. 

92. Md.—City of Baltimore v. Mach- 
en, 104 A. 175, 177, 132 Md. 618. 

93. N.C.—State v. Heath, 153 S.E. 

855, 858, 199 N.C. 135. 

94. Tex.—Herring v. State. 35 S.W. 

2d 737, 738, 117 Tex.Cr. 211. 

95. N.J.—Prank J. Durkin Lumber 
Co. V. Pitzsimmons, 147 A. 555, 

557, 106 N.J.Law 183. 

96. Tex.—Railroad Commission of 
Texas v. Southwestem Greyhound 
Lines, Civ.App., 92 S.W.2d 296, 301. 

97. United Statas ,receiver's oertiA- 
cate, showing pasonent for land, held 

14 C.J.S.—8 


478 note 43-p 491 note 11, ^^eertificate of tax 
sale,” see C.J.S. title Taxation §§ 822-825, al¬ 
so 61 C.J. p 1220 note 76-p 1224 note 52, “certifi- 
cate or policy upon the assessment plan,”^ “cer- 
tificate or warrant from some officer authorized 
. . . to issne the same,”^ ^^certificate sent to 1 B,”*'* 
“continuation certificate,”® ^^declaration and certid- 
cate,”7 ^^false certificate in writing,”^ ^%ood certifi- 
eate,”9 and ^%air-cutter’s certificate;”^^ also ^^eer- 
tifieates of beneficial interest in property,”^^ ^^eer- 
tifieates of courts, public officials, and persons 
transacting business,”^^ "certificates of interest in 
an oil title,”i3 ^^certificates of its indebtedness,”^^ 
“certifieates of notaries,” see C.J.S. title Kotaries § 
8, also 46 C.J. p 519 note 13-p 521 note 58, ^^eer- 
tifieates of stock or profits or interest in property 
or accumulations of a Corporation,”! ^ ^^delinqueney 
certifieates” see tbe C.J.S. title Taxation § 736 et 
seq, also 61 C.J. p 1108 note 6 et seq, ^%old and 
silver certifieates” and “silver eertificates.”^® 

OERTIFICATE OF ASSIZE. A writ granted for 
tbe reexamination or retrial of a matter passed by 
assize before justices.i'^ 

CERTIFICATIO ASSIS.^ NOV^ DISSEISINJE. 

Law Latin, a certifieation of assise of novel dis- 
seisin.1^ 

OERTIFIOATIOIT. Specifically, tbe doing of ev- 

S.CL 682, 108 U.S. 336, 340, 27 L. 
Bd. 746. 

8. Tex.—Graham v. State, 57 S.W. 
2d 850, 854, 123 Tex.Cr. 121. 

9. Tex.—Lord v. New Tork L. Ins. 
Co., 66 S.W. 690, 95 Tex. 216, 222, 
93 Am.S.R. 827. 

10. Neb.—Lane v.’ State, 232 N.W. 
96, 99, 120 Neb. 302. 

“Certiflcate of registration as a reg- 
istered barber’* distinguished see 
Barber 9 C.J.S. p 1539 note 79. 

11. U.S.—In re Hotel Gibson Co., D. 
aOhio, 11 P.Supp. 30, 33. 

12. Okl.—Dickinson v. Perry, 181 P. 
504', 611, 75 Okl. 25. 

13^ Cal.—People v. Daniels, App., 76 
P.2d 556, 558. 

Co. V. 

Anderson, D.C.N.T., 1 F.Supp. 462, 
464. 

15. U.S.—Brooklyn Trust Co. v. Cor- 
win, D.C.N.Y., 5 F.Supp. 287, 290. 

16. N.J.—^Howard Sav. Inst, v. 
Newark, 44 A. 654, 655, 63 N.J.Law 
547. 

17. Black L.D., citing Fitzherbert 
Nat. Brey. p 181. 

18. Adame Gloss., citing Reg. Orig. 

p 200. 


to be a “certiflcate of purchase” and 
prima facie evidence of ownership. 
Cal.—Sacre v. Chalupnik, 205 P. 449, 
451, 188 Cal. 386—Saecker v. Cohn, 
179 P. 890, 891, 180 Cal. 151. 

Ind.—Splahn v. Gillespie, 48 Ind. 
397, 402. 

11 C.J, p 78 note 10. 

& Ala.—Jackson v. City of Syla- 
cauga, 144 So. 125, 126, 25 Ala.App. 
244. 

99. Cal.—Corporation of America v. 
Eustace, 17 P.2d 723, 726, 217 Cal. 
102—Cooper v. Gibson, 24 P.2d 
952, 957, 133 Cal.App. 532. 

1. Ark.—^Keith v. Freeman, 43 Ark. 
296, 303. 

2. Mass.—Smith v, Worcester & S. 
St. Ry. Co., 113 N.E. 462, 463, 224 
Mass. 564. 

3l Mo.—^L ee v. Missouri State Life 
Ins. Co., 261 S.W, 83, 85, 303 Mo. 
492. 

4. U.S.—Tyler v. Shelby County, 
Tex., C.C.Tex., 47 P.2d 103, 105. 

5. U.S.—^McCormack v. U. S., C.C.A. 
N.T., 66 F.2d 519, 521. 

6. Ga.—Nowell v, Mayor and Coun- 
cil of Monroe. 171 S.E. 136, 141, 
177 Ga. 648. 

7. U.S.—U. S, V, Ambrose, Ohio, 2 


l4w U.S.—Lawyers' Mortg. 
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erything needed to bind the bank.^^ In Seotch 
praetice, the assurance given to a party of tlie 
course to be followed in case be does not appear 
or obey the order of the conrt.-® 

Phrases: ^^Certification of a check,”-^ ^^certifica- 
tion of proeeedings to lower court ,”22 ^nd ^‘Valid 

and lawful certification.”23 

OERTIFICATION OF ASSIZE. In English prac- 
tice, a •writ anciently granted for the reexamining 
or retrial of a matter passed by assize before jus- 
tices, now entirely superseded by the remedy af- 
forded by means of a new trial.24 

CERTIFICATOEIA. In Spanish law, eertiticate.25 

OERTIFIOATS DE COUTUME. In Freneh law, 
certificates given by a foreign lawyer, establishing 
the la^vr of the eountry to which he belongs upon 
one or more fixed points. These certificates ean be 
produced before the Freneh eourts, and are reeeived 
as evidenee in suits on questions of foreign law.-® 

CERTIFY. 

Present Tense 

To attest, give eertain knowledge or information 
of, make evident, make known or established, testi- 
fy or vouch for the tnith of a fact or faets, or to 


testify to, or vouch for, a thihg,^^ either in writing 
or orally* as to its truth or excellence.^® As ordi- 
narily used vrith reference to docnments or papers, 
the vrord has been defined as meaning to affirm or 
assert in writing the eorrectness or identity of the 
desigiiated instrument, or to make a deelaration 
aboiit in writing,-^ under hand or hand and seaL^o 

Phrases: ^^Certify and return,”^^ ^^certify under 
his hand and seal,”32 ^nd ^'chief engineer . , . 
should ^certify/ 

Certified 

The past tense and past partieiple of the verb 
^^certify,” v-hich, in a particular connection, has 
been held to include the idea of ^‘filed.^^^^ 

Certified copy. A copy made or attested by offi- 
eers having eharge of the original and authorized 
to give copies officially, and it has been held that 
the use of any specific words is not neeessary to 
constitute a copy a certified copy;35 but an oral 
or verbal statement has been held insufficient.36 

Under particular circumstances a '^certified copy^^ 
has been held equivalent to ^^a true and attested 
copy,^^ see Attest 7 C.J.S. p 692 note 41, and a 
‘^duplicate but under other circumstances it 
has been distinguished from ^^duplieate^'38 and ^^true 

copy.”3 9 


19. U.S.—U. S. v. Potter, CC.Mass., 
56 F. 83, 91. 

K,Y.—Sundail Const. Co. v. Liberty 
Bank of Buffalo, 13 N.K2d 745, 
746, 277 N.T. 137. 

20. Black L.D. 

21. Fla.—Tunnicliffe v. Sears, 148 
So. 197, 198, 107 Fla. 669—Bank of 
Bay Biscayne v. Ball, 128 So. 491, 
492, 99 Fla. 745. 

Kan.—McAdoo v. Farmers* State 
Bank of Zenda, 189 P. 155, 156, 106 
Kan. 662. 

Ho.—Bathgrate v. Exchange Bank of 
Chula, 205 S.W. 875, 876, 199 Mo. 
App. 583. 

N.Y.—EWorld Exchange Bank v. Com- 
mercial Casualty Ins. Co., 173 N.E. 
902, 904, 255 N.Y. 1. 

See also Banks and Banking § 371. 

22. Tex,—Shipp v. Metzger, Civ. 
App., 96 S.W.2d 315, 318. 

23. Mass.—^Ames v. Commissioner 
of Corporations and Taxation, 169 
N.E. 139, 142, 269 Mass. 352. 

Black L.D. 

25. Escriche Diccionario. 

2& Black L.D., citingArgles Freneh 
Mere. L. 

27. U.S.—^Doherty v. McDowell, D.C. 
Me., 276 P. 728, 730. 

Cal-—^Ainsa v. Mercantile Trust Co. 
of San Franoisco, 163 P. 898, 901, 
174 Cal. 504. 


m.—Chicago, etc., R. Co. v. People, 
65 N.E. 701, 200 111. 237, 243. 
Minn.—^Kipp v. Dawson, 60 N.W. 
845, 59 Minn. 82, 85—State v. Brill, 
59 N.W. 989, 58 Minn. 152, 156. 

Mo.—State ex Inf. Carnahan ex rei. 
Webb V. Jones, 181 S.W. 50, 52, 
266 Mo. 191. 

Mont.—In re Kostohris’ Estate, 29 
P.2d 829, 834, 96 Mont. 226. 

N.C.—State v. Abernethy, 130 S.E. 

619, 620, 190 N.C, 768. 

11 C.J. p 79 note 40. 

28. N.Y.—People v. Poster, 58 N.Y. 
S. 574, 27 Misc. 576, 582, quoting 
Standard D, 

29. Cal.—Harting v. Cebrian, 51 P. 
2d 195, 198, 10 Cal,App.2d 10. 

lowa.—Sawyer v, Lorenzen &. Weise, 
127 N.W. 1091, 149 lowa 87, 92, 
Ann.Cas.l912C 940. 

Or.—S^ate v. Gee, 42 P. 7, 28 Or. 100, 
105. 

Pa.—Title Guaranty & Trust Co. of 
Scranton v. Hildebrand, 41 Pa. Su¬ 
per. 136, 140. 

30. N;Y.—People v. Foster, 58 N. 
Y.S. 574, 27 Misc. 576, 582, quoting 
Standard D. 

31. N.D.—Murray Bros. & Ward 
Land Co. v. Buttles, 156 N.W. 207, 
210, 32 N.D. 565. 

32. N.C.—State v, Abernethy, 130 S. 
E. 619, 620, 190 N.C. 768. 

33. U.S.—Cincinnati, N. 0. & T. Ry. 
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Co. V. Pidelity & Deposit Co., of 
Maryland, C.C.A.Ohio, 296 P. 298, 
300. 

34. N.D.—^Murray Bros. & Ward 
Land Co. v. Buttles, 156 N.W. 207, 
210, 32 N.D. 565. 

35. U.S.—^Doherty v. McDowell, D. 
C.Me., 276 P. 728, 730. 

Cal.—Harting v. Cebrian, 51 P.2d 
195, 198, 10 Cal.App.2d 10, citing 
Corpus Juris. 

Mont.—In re Kostohris’ Estate, 29 
P.2d 829, 834, 96 Mont. 226. 

11 C.J. p 78 note 26. 

30. 111.—Chicago, etc., R. Co. v. Peo¬ 
ple, 65 N.E. 701, 200 111. 237, 243. 

37. U.S.—^Millan v. Mannington 
Exch. Bank, W.Va., 183 P. 753, 755, 
106 C.C.A. 327. 

38. Ind.—^Nelson v. Blakey, 54 Ind. 
29, 36. 

39. Tenus uot iuterchaugeable 

In construing a statutory provi- 
sion requiring the presentation of 
“certified copies” of eertain docu- 
ments, the court said: “The question 
presented to us is whether a ‘true 
copy’ is a ‘certified copy.’ We think 
these terms are not interchangeable 
and that a ‘certified' copy’ implies 
more than a ‘true copy,’ and that a 
‘true copy’ is not a ‘certified copy.”' 
—Ehrlich v. Mulligan, 140 A. 463, 
465, 104 N.J.Law 375, 57 A.L.R. 596. 
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Other phrases: "Certified, aiidited, and paid ”^0 
“eertified by the chairman and seeretary,”^! “cer- 
tified by the mayor,”^2 «eertified to the eounty 
auditor,”^2 “proceedings . . . shall be eertified 
. . . to the eounty elerk,”^« and “value of the work 
has been eertified by the munieipal engineer;”^» 
also, as a partieipial adjective, “eertified carri- 
ers,”<6 “eertified ease,” see C.J.S. tities Appeal and 
Error §§ 389, 390, also 3 C.J. p 989 note 56-p 1003 

40. Ind.—Etzold v. Board of Com’rs 
of Huntingrton County, 146 N.E. 

842, 844, 82 Ind.App. 655. 

41. Mo.—State ex Inf. Carnahan ex 
rei. Webb v. Jones, 181 S.W. 50, 52, 

266 Mo. 191. 

42. N.C.—State v. Abernethy, 130 S. 

E. 619, 620, 190 N.C. 768. 

43. N.D.—^Murray Bros. & Ward 


note 44, Criminal Law § 1700, also 17 C.J. p 92 
note 7-p 93 note 23, and Pederal Courts § 202, also 
3 C.J. p 1000 note 12-p 1003 note 44, and 25 C.J. p 
864 note oS-p 867 note 99, ''eertified cheek,'' see C. 
J.S. title Banks and Banking § 371, "eertified pub- 
lie aeconntant,” see Aceonntant 1 C.J.S. p 636 notes 
8-12, "'eertified seed’ potatoes,^^^'^ "dnly eertified 
,copy,’^^S 3^jjd "true and eertified eopy.^^^^ 

46. Cal.— ^People v. Henry, 21 P.2d 
672. 676, 131 Cal.App. 82. 

47. N.J.—Spence v. Hutchinson, 130 
A. 612, 613. 

48. Pa.—Title Guaranty & Trust Co. 
of Scranton v. Hildebrand, 41 Pa 
Super. 136, 140. 

42. U.S.—Doherty v. McDowell, D. 
C.Me., 276 F. 728, 730. 


Land Co. v. Buttles, 156 N.W. 207, 
210. 32 N.D. 565. 

44. Mo.—State ex Inf. Carnahan ex 
rei. Webb v. Jones. 181 S.W. 50, 52. 
266 Mo. 191. 

45. N.J.—Holden v. Mayor and 
Council of Borough of North Ar- 
ling-ton, Bergen County, 163 A. 447, 
448, 10 N.J.Misc. 1294. 
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CERTIORARI 

This Title includes review by superior courts of judicial action of inferior tribunals or officers in 
statutory or other proceedings not subjects of appeal or writ of error, etc., by removal and examination 
of records of such proceedings for correction of errors and irregularities therein; nature and scope of 
the remedy in general; in what cases and as to what proceedings review by certiorari is allowed; grounds 
for, jurisdiction to grant, and proceedings to obtain review by certiorari; requisites, issuance, and eifect 
of writs, etc., of certiorari; quashing or dismissing such writs; returns thereto and proceedings there- 
on; hearing and determination thereof, and effect of decisions thereon; review of the proceedings; and 
costs on certiorari. 

Hatters not in thls Tltle, treatod elsewhero in this work, see Bescriptive-lrVord Index 


Analysis 

I. DEFINITION AND NATURE OF WRIT, §§ 1-5 

II WHEN WRIT LIES, §§ 6-41 

A. In General, §§ 6-21 

B. Paeticular Grounds for Grant or Refusal of Writ, §§ 22-41 

IIL PROCEEDINGS OF WHAT COURTS OR OFFICERS REVIEWABLE, §§ 42^6 
IV. WHO MAY INSTITUTE PROCEEDINGS, §§ 47-52 

V. PROCEEDINGS AND DETERMINATION, §§ 53-203 

A. Jurisdiction, Parties, and Conditions Peecedent, §§ 53-62 

B. Time for Taking Proceedings, §§ 63-67 

C. Application and Hearing Thereon, §§ 68-89 

D. Bond or Other Secueity and Payment of Costs or Fees, §§ 90-98 

E. The Writ, §§ 99-107 

F. Supersedeas, §§ 108-113 

G. Return or Answer, §§ 114-133 

H. Dismissal or Quashing of Writ, §§ 134-142 

I. Hearing and Rehearing, §§ 143-146 

J. Review on Certiorari, §§ 147-173 

K. Determination and Disposition of Cause, §§ 174-185 

L. Review of Judgment in Certiorari Proceeding, §§ 186-200 

M. Costs, §§ 201-203 


Siib-Analysis 

I. DEFINITION AND NATURE OF WRIT—p 121 

§ 1. Definition—p 121 

2. Nature of remedy or proceeding in general—^p 122 

3. As ancillary to appeal or writ of error—^p 124 

4. Distinguished from other remedies or. proceedings—^p 125 

5. Converting into suit in equity—126 
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n. WHEN WRIT UES—p 127 

A. Ik General—127 

§ 6. General statement—p 127 

7. Constitutional and statutory provislons—^p 127 

8. - Statutory writ of review—p 129 

9. Right to and grounds for writ in particular jurisdictions—^p 130 

10. Discretion as to grant of writ—137 

11. -Nature of discretion—^p 139 
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13. -Writ prejudiciai—p 140 

14. -Magnitude of error—p 141 

15. -Existence of other remedies—p 142 
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18. Ministerial, executive, or legislative acts—^p 146 
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20. Finality of determination—p 151 

21. Successive writs—^p 156 
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§ 22. In general—p 157 

23. Want or excess of jurisdiction—p 160 
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25. Proceedings absolutely void—^p 170 

26. Procedure unknown to common law—^p 171 

27. Anticipated wrong—^p 172 
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30. Matters of discretion—^p 174 
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34. Matters not appearing from record—^p 178 
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50. Interest and injury necessary—^p 198 
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A. JURTSDICTION, PaRTIES, AND CONDITIONS PrECEDENT—^ p 201 

§ 53. Jurisdiction—^p 201 
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I. DEFINITION AND NATURE OF WRIT 


§ 1. Definition 

Certiorari is a writ issued from ,a superior court to 
an inferior court or tribunal commanding the latter to 
send up the record of a particuiar case. 

Certiorari, except- in so far as it has been en- 


larged and extended by statute, is a writ issued 
from a superior court and directed to a court or 
tribunal of inferior jurisdiction, commanding latter 
to certify and return to former the record in the 
particuiar case.^ It is a common-law^ revisory,^ 


1, Fla.—Toung v. Stoutamire, 17$' 
So. 797. 

111.—^People ex rei. Maloney v. Lind- 
blom. 55 N.E. 358, 182 111. 241. 

Ind.—0’Connor v. Overall Laundry, 
183 N.E. 134, 98 Ind.App. 29. 

Va.—Town of Appalachia v. Main- 
ous, 93 S.B. 566, 121 Va. 666. 
W.Va.—^Ashworth v. Hatcher, 128 S. 

E. 93, 98 W.Va. 323. 

10 C.J. p 88 note 4. 

Bffect is removal of record and 
cause from lower to higher court.— 
Great American Ins. Co. of New 
York V. Peters, 141 So. 322, 105 Fla. 
380. 

B, Fla.—Young v. Stoutamire, 179 
So. 797. 

Me.—Chavarie v. Robie, 194 A. 404. 


N.Y.—Peo. V. Priest, 88 N.T.S. 11, 
95 App.Div. 44. 

Tenn.—Conners v. City of Knoxville, 
189 S.W. 870, 136 Tenn. 428. 

Va.—Town of Appalachia v. Main- 
ous, 93 S.B. 566, 121 Va. 666. 

W.Va.—^Ashworth v. Hatcher, 128 S. 

E. 93, 98 W.Va. 323. 

11 C.J. p 88 note 2. 

Statutory provision may be made. 
—Chavarie v. Robie, Me., 194 A. 404. 

Constitutioaal jurisdiction confer- 
red on supreme court to issue “writ 
of certiorari" means common-law 
certiorari;—^North Bend Stage Line 
V. Department of Public Works, 16 
P.2d 206, 170.Wash. 217. 

Sevelopmeut from criminal side 
Although it seems that the writ of 
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certiorari was on the criminal side 
in its earliest use, it later becarae 
a remedy in civil cases at common 
law.—Conners v. City of Knoxville, 
189 S.W. 870, 136 Tenn, 428. 

Out of Mngs beuch or chaucery 
A writ of “certiorari" at common 
law was an original writ, issuing out 
of chancery or the king*s bench, to 
judges or officers of inferior courts, 
commanding them to return the rec- 
ords of a cause pending before them. 
—Ashworth v. Hatcher, 128 S.E. 93, 
98 W.Va. 323. 

3. Ala.—Foley v. Armstrong, 170 
So. 547, certiorari denied 170 So. 
548, 233 Ala. 175—^Waltman v. 

Ortman, 170 So. 545, 233 Ala. 170, 
denying certiorari 170 So. 545— 
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remedialj^ and prerogative^ writ. The writ is also 
used, in many jurisdictions, to review not only pro- 
ceedings of inferior conrts but also proceedings of 
inferior officers, boards, and tribunals exercising 
judicial or quasi-judicial functions.® It has been 
said to be “one of the most valuable and efficient 
remedies” derived from the common 

The ferm '^recordari'' is sometimes nsed where 
the writ issues to a court not of record.^ 

Bili of certiorari, or certiorari bili, is a bili in 
equity, prayed for by defendant, having for its ob- 
ject the removal, by a writ of certiorari, of a cause 
from an inferior court of equity to the court of 
chancery; and the ground on which such writ is 
allowed is that, because of the inferior courfs lim> 

f 

ited jurisdiction, or because of its wrongful as- 
sumption of jurisdiction, it cannot affiord defend¬ 
ant complete justice.^ 


§ 2. Nature of Remedy or Proceeding in Gen¬ 
eral 

a. In general 

b. Character of proceeding 
a. In General 

Certiorari is an extraordinary writ offering a llmited 
form of review, its principal function being to keep In¬ 
ferior tribunals within their jurisdiction. 

Certiorari is an extraordinary remedyi<^ offering 
a limited form of review of a cause or proceed¬ 
ing belovv,!^ its purpose being to bring the record 
of such cause or proceeding up to the court issuing 
the writ for consideration by it^^ It is resorted 
to for supplying defects of justice in cases ob- 
viously entitled to redress, and yet unprovided for 
by the ordinary forms of proceedings.^^ The prin¬ 
cipal office of the writ is to control the action of 
an inferior tribunal and to keep it within its ju¬ 
risdiction it is not so much to determine the 


Powler V. Powler, 122 So. 444, 219 
Ala. 457. 

Writ of review 

Certiorari is a writ of review.— 
Leonard v. Wilcox, 142 A. 762, 101 
Vt. 195. 

4. Ala.—Foley v. Armstrong, 170 
So. 547, certiorari denied 170 So. 
548, 233 Ala. 175—Waltman v. Ort- 
man, 170 So. 545, 233 Ala. 170, de- 
nying: certiorari 170 So. 545. 

Mo.—State ex rei. Plummer v. Gard- 
ner, 234 S.W. 53, 290 Mo. 143. 

5. N.J.—Melior v. Kaighn, 99 A. 
207, 89 N.J.Law 543, afiirming 96 
A. 1015. 

R. I.—Chew V. Superior Court, 110 A. 
605, 43 R.I. 194. 

11 C.J. P 88 note 3. 

However, it has been held that 
certiorari has lost its prerogative 
character and now belongs to the 
courts to he used as other process, 
in the enforcement of private rights 
and the prevention of private 
wrongs.—Smith v. Saye, 127 S.E. 568, 
131 S.C. 378—Rawl v. McCown, 81 S. 
E. 958, 97 S.C.,1. 

S. N.T.—^People v. Taylor, 205 N.T. 
S. 897, 899, 210 App.Div. 196, cit- 
ing Corpus Juris. 

7. Tenn.—Tennessee Cent. R. Co. v. 
Campbell. 75 S.W. 1012, 109 Tenn. 
640, 645. 

8. N.C.—Taylor v. Johnson, 87 S.E. 
981, 171 N.C, 84. 

Writ of recordari as method of re¬ 
view in justice of the peace case 
see C.J.S. title Justices of the 
Peace § 243, also 35 C.J. p 860 
notes 21-26; 53 C.J. p 599 notes 79, 
80. 

9. R.I.—Hyde v. Superior Ct, 66 A. 
292, 28 R.I. 204, 219. 

11 C.J. P 88 note 8. 


Ahsence of reported cases in the 
United States bearing on the use of. 
the certiorari bili seems to indicate 
that it has rarely, if ever, been re¬ 
sorted to.—Hyde v. Superior Ct, su¬ 
pra. 

10. Cal.—Howe v. Superior Court of 
California in and for Sacramento 
County, 274 P. 992, 96 CaLApp. 769. 

Colo.—State CivU Service Commis- 
sion of Colorado v. Cummings, 265 
P. 687, 83 Colo. 379—Nisbet v. 
Frincke, 179 P. 867, 66 Colo. 1. 
Mass.—^^"alsh v. Justice -of Dist. Ct. 

of Springfleld, 9 N.E.2d 555. 

Minn.—State v. Canfield, 208 N.W. 
181, 166 Minn. 414. 

S.D.—State v. Knight, 219 N.W. 258, 
52 S.D. 572. 

Wash.—State v. Kay, 4 P.2d 498, 164 
Wash. 685. 

While not so drastic in character 
as prohibition or mandamus, stili 
certiorari is extraordinary remedy, 
—State V. Kay, supra. 

11. Fla.—^Edwards v. Knight, 139 
So, 582, 104 Fla. 16, adhered to 143 
So. 441, 104 Fla. 16. 

Mass.—^Walsh v. Justice of Eist. Ct. 

of Springfleld, 9 N.E.2d 555. 

Tex.—Lafleaur v. Switzer, Civ.App., 

. 109 S.W.2d 239. 

STarrower in scope than an appeal. 
—Lafleaur v. Switzer, supra. 

12. 111.—^Brown v. Van Keuren, 172 
N.E. 1, 340 111. 118—Hahnemann 
Hospital V. Industrial Board of 
Illinois, 118 N.E. 767, 282 111. 316— 
Bachechi v. Inlander Paper Co., 
252 Ill.App. 178—People ex rei. 
Holland v. Finn, 247 111.App. 53. 

Ind.—0'Connor v. Overall Laundry, 
183 N.B. 134, 139, 98 Ind.App. 29, 
citing Corpus Juris. ’ 

Mo.—State ex rei. Smith v. Williams, 
276 S.W. 534, 310 Mo. 267. 
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Determination of whether judg- 
ment was erroneous or without au- 
thority.—Towns v. Malone, 116 So. 
131, 217 Ala. 273. 

13. Ala.—^Ex parte Kelly, 128 So. 
443, 221 Ala. 339. 

N.D.—^Baker v. Lenhart, 195 N.W. 

16, 30, citing Corpus Juris. 

Vt.—City of St. Albans v. Avery, 114 
A, 31, 95 Vt. 249, certiorari denied 
Fonda v. City of St. Albans, 42 S. 
Ct. 61, 257 U.S. 640, 66 L.Ed. 408, 
and error dismissed 42 S.Ct. 54, 
259 U.S. 666, 66 L.Ed. 425. 

W.Va.—Quesenberry v. State Road 
Commission, 138 S.E. 362, 103 W. 
Va. 714—^Deitz Colliery Co. v. Ott, 
129 S.E. 708, 709, 99 W.Va. 663, cit¬ 
ing Corpus Juris—^Ashworth v. 
Hatcher, 128 S.E. 93, 98 W.Va. 323. 
11 C.J. p 88 note 10. 

Writ arraigns regularity of pro¬ 
ceedings of an inferior coUrt where 
no appeal lies, by means of which 
proceedings absolutely void may be 
set aside.—State v. Kern, 96 So. 672, 
153 La. 829. 

Prevention of errors and abuses 
Certiorari is a suitable form 
through which a court of last resort 
may exercise its final revisory and 
supervisory powers to correct and to 
prevent errors and abuses.—Conte v. 
Roberts, R.I., 192 A. 814—^Fainardi 
V. Dunn, 128 A. 207, 46 R.I. 344. 
Where only remedy availahle 
In the exercise of its flnal re- 
[ visory jurisdiction on ali questions 
I of law and equity, the supreme 
court has issued a writ of certiorari 
when no other remedy has been spe- 
ciflcally provided by statute for the 
review of alleged errors of law com- 
mitted in an inferior tribunal.— 
Fainardi v. Dunn, supra. 

1.4. Ala.—^Ex parte Kelly, 128 So. 
443, 221 Ala. 339. 
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valid existence of the court or tribunal it is 
to determine whether its jurisdiction has been ex- 
ceeded.15 Indeed, the writ has been.held not to 
lie to bring in question the legal existence of the 
court to which it is directed.^^ The common law 
writ is not a broad or fiexible remedy in as much 
as all that can be done under it is to quash or 
to refuse to quash the proceedings complained of.^*^ 

The office of a certiorari is to bring up the pro¬ 
ceedings of the court below for examination, that 
they may be affirmed or quashed, and not to en- 
force any rights growing out of those proceed¬ 
ings,its purpose not being to compel perform- 
ance.^^ 

It is not the function of the writ to supply de- 
fects in the action of an inferior tribunal^o or to 
remedy a defect in the law.^l 


The writ will not ordinarily lie for the purpose 
of restraining excesses in the action of the inferior 
tribunal, 22 although in some jurisdictions, it may be 
put to such use.23 Certiorari is not a proper mode 
of trying title to lands,-^ and questions of title to 
land which arise in the proceedings cannot ordi¬ 
narily be tried, as is discussed infra § 155. 

It is not a proceeding against the tribunal or 
an individual composing it; it acts on the cause 
or proceeding in the lower court, and removes it 
to the superior court for reinvestigation.25 

b. Character of Proceeding 

(1) As action, suit, or special proceeding 

(2) As judicial or quasi-judicial 

(3) As appellate or original 

(4) Writ in nature of audita querela 


111.—People ex rei. Maloney v. Lind- 
blom, 55 N.B. 358, 182 111. 241. 

Ind.—Board of Zoning Appeals of 
City of Indianapolis v. Waintrup, 
193 N.E. 701, 99 Ind.App. 576— 
0’Connor v. Overall Laundry, 183 
N.E. 134, 98 Ind.App. 29. 

Mo.—State ex rei. Spencer v. Ander- 
son, App., 101 S.W.2d 530—State 
ex rei. Lindsay v. Kansas City, 20 
S.W.2d 7, 225 Mo.App. 139, certio¬ 
rari quashed State ex rei. Kansas 
City V. Trimble, 20 S.W.2d 17, 322 
Mo. 360, prohibition denied 20 S.W, 
2d 20, 322 Mo. 368. 

R, I.—State V. Coleman, 190 A. 791, 
109 A.L.R 787. 

S. D.—State v. Knight, 219 N.W. 258, 
52 S.D. 572. 

11 C.J. p 88 note 11. 

Jnnsdictlou and regtJarlty of pro- 
ceedinsrs 

The office of certiorari at common 
law extends to questions of jurisdic¬ 
tion and of the regularity of the pro- 
ceeding-s.—Towns v. Malone, 116 So. 
131, 217 Ala. 273. 

15. Cal.—^Beaumont v. Samson, 90 
P. 839, 6 CaLApp. 491. 

11 C.J. p 89 note 12. 

16. Ga.—Shepherd v. Swain, 157 S. 
E. 339, 42 Ga.App. 741. 

11 C.J. p 89 note 13. 

That jndgment was not rendered 
hy conrt is not a ground for certio¬ 
rari, since the writ cannot be used 
to cail into question the legal exist¬ 
ence of the court to which it is di- 
rected.—Shepherd v. Swain, supra. 

17. Cal.—^Melick v. Superior Court 
of California in and for Los An- 
geles County, 269 P. 746, 93 Cal. 
App. 189. 

Colo.—State Civil Service Commis- 
sion of Colorado v. Cummings, 265 
P. 687, 689, 83 Colo. 379, citing 
Corpus Juris. 

Idaho.—^Neil v. Public Utilities Com- 


misslon, 178 P. 271, 276, 32 Idaho 
44, citing Corpus Juris. 

111.—People ex rei. Maloney v. Lind- 
blom, 55 N.E. 358, 182 111. 241. 

Ind.—0'Connor v. Overall Laundry, 
183 N.E. 134, 98 Ind.App. 29. 

Mich.—Carroll v. City Commission 
of Grand Rapids, 253 N.W. 240, 
266 Mich. 123. 

Mo.—State ex rei. Manion v. Daw- 
son, 225 S.W. 97, 284 Mo. 490. 

N.D.—^Molander v. Swenson, 210 N. 
W. 9, 54 N.D. 391. 

Wis.—State v, Knight, 178 N.W. 253, 
172 Wis. 138. 

11 C.J. p 89 note 14. 

Ameudmeut of proceedings of the 
town board and the committee on 
common schools, cannot be had to 
make them correspond to what it is 
claimed such offlcers did.—State v. 
Knight, supra. 

Becovery of funds 

Certiorari to quash an order of the 
county court improperly taking a 
portion of one school district for use 
in creating another cannot be con- 
verted into a suit by the dismem- 
bered district to recover funds col- 
lected by the new district from the 
territory in controversy.—Cotter 
Special School Dist. No. 60 v. Baxter 
County, School Dist. No. 53, 162 S.W. 
58, 111 Ark. 79. 

16. Pia.—Great American Co. of New 
York V. Peters, 141 So. 322, 105 
Fla. 380. 

N.T.—Clark v. Smith, 294 N.T.S. 106, 
250 App.Div. 233. 

N.D.—Molander v. Swenson, 210 N. 
W. 9, 10, 54 N.D. 391, quoting Cor¬ 
pus Juris. 

11 C.J. p 89 note 15. 

19, N.‘Y.—Clark v. Smith, 294 N.Y. 
S. 106, 250 App.Div. 233—People 
ex rei. Hoesterey v. Taylor, 205 N. 
Y.S. 879, 210 App.Div. 191, re- 
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versed on other grounds 147 N.E. 
223, 239 N.Y. 626. 

Office of certiorari is to review de- 
terminations alleged to be illegal 
and to point out to the tribunal which 
has acted the just and legal course 
to pursue, and then to leave the ag- 
grieved parties to pursue such fur- 
ther remedy as the law gives them. 
—Clark V. Smith, 294 N.Y.S. 106, 250 
App.Div. 233. 

Specific performance 
The writ cannot be used to com¬ 
pel the specific performance of a 
contract.—People v. Duffey, 153 N.Y. 
S. 713, 169 App.Div. 901—11 C.J. p 
89 note 16. 

20. Mont.—State v. Mullendore, 161 
P. 949, 53 Mont. 109. 

21- S.C.—Wyse v. Wolfe, 123 S.E. 
818, 129 S.C. 499. 

Annnlment of electiou as to 
change of county boundaries cannot 
be had for insufficient provision of 
statute relating thereto.—^Wyse v. 
Wolfe, supra. 

22u Mont.—State v. Mullendore, 161 
P. 949, 53 Mont 109. 

N.D.—^Molander v. Swenson, 210 N. 
W. 9, 54 N.D. 391. 

23. La.—^Lemann v. Ascension Par- 
ish School Board, 103 So. 517, 158 
La. 81. 

24. N.J.—^Jordan v. Teaneck Tp., 
136 A. 501, 5 N.J.Misc. 336—Walsh 
V. Teaneck Tp., 136 A. 501, 5 N.J. 
Misc. 332. 

25. Ark.—^Levy v. Lychinski, 8 Ark. 
113. 

Mo.—State v. Dowling, 50 Mo. 134. 
N.Y.—^Devlin v. Platt, 11 Abb.Pr. 298. 

Acts ou cause or proceeding in low¬ 
er court 

Fla.—Great American Ins. Co. of 
New York v. Peters, 141 So. 322, 
105 Pia. 380. 
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(1) As Aetion, Suit, or Special Proceeding 

In some Jurisdictlons certiorari is considered to be 
an action or suit rather than a special proceeding, while 
eisewhere the reverse is true. 

It has been said that certiorari was not regarded 
as an action at common law but as a special pro¬ 
ceeding,2 6 and in some of the code States, where 
proceedings are divided into actions and special 
proceedings, it is held to be a special proceeding.27 
In other jurisdictions, however, certiorari is consid¬ 
ered to be an action rather than a special proceed- 
ing.2S Moreover, certiorari has been held to be a 
suit or action within the purview of particular stat- 
utes,29 such as a venue statute,^® a statute relating 
to costs,^^ and a statute providing for the renewal 
of suits,32 

(2) As Judicial or Quasi-Judicial 

Technically certiorari is a judiciai rather than a 
quasi-judiciai proceeding. 

A certiorari proceeding is a judicial proceeding 
in the technical sense, as distinguished from a 
quasi-judiciai one.^^ 

(3) As Appellate or Original 

Certiorari has some of the characteristies of both 
original and appellate proceedings. 

While certiorari has been said to be original in 
natur e,it has also been said to be appellate.^ ^ 


It may be said, indeed, to have characteristies of 
both. For example, to the extent that it involves 
the review of the proceedings of an inferior court, 
certiorari is an appellate proceeding, but to the ex¬ 
tent that the subject matter of the proceeding 
brought before the appellate court will not be re- 
investigated, tried, or determined on the merits as 
on appeal or writ of error, it is an original pro- 
ceeding.2® . ^ 

(4) Writ in Nature of Audita Querela 

Where statutes so provide, certiorari will lie instead 
of audita querela. 

In some jurisdictions by express statutory provi- 
sion the writ of certiorari will lie instead of audita 
querela.37 The question as to whether this writ 
will lie for matters arising before or after judg- 
ment is considered infra § 31. 

§ 3. As Ancillary to Appeal or Writ of Error 

Certiorari is sometimes employed as an auxiliary 
process for the obtalning of further Information as to a 
matter before the court. 

At common law the writ of certiorari is used for 
two purposes: (1) As an appellate proceeding for 
the reexamination of some action of an inferior tri¬ 
bunal. (2) As an auxiliary process to enable the 
court to obtain further information with respect to 
some matter already before it for adjudication.38 


26- Fla.—Great American Co. of 
New York v. Peters, 141 So. 322, 
105 Fla. 380. 

27. S.D.—Campbell v. Common 
Council of City of Watertown, 195 
N.W. 442, 46 S.D. 574. 

11 C.J. p 91 notes 44, 45. 

28. S.C.—Smith v. Saye, 127 S.E. 
568, 131 S.C. 378, 

11 C.J. P 91 note 46. 

22. Mo.—State ex rei Gardner v. 
Hali, 221 S.W. 708. 282 Mo. 425. 

30. Mo.—State ex rei. Gardner v, 
Hali, supra. 

Transiiory or local 
A writ of certiorari directed 
against the state board of equaliza- 
tion cannot be considered a transi- 
tory action, within the ordinary 
classification for venue purposes as 
transitory and local.—State ex rei 
Gardner v. Hali, supra. 

“Suit commeuced by sxuumous” 

Mo.—State ex rei Gardner' v. Hali, 
supra. 

31. Wash.—State v. Spokane Coun- 
ty, Super.Ct., 82 P. 878, 40 Wash. 
453. 

32. Ga.—^Hendrix v. Kellogg, 32 Ga. 
435. 

33. Mich.—Ziegel v. Board of Road 
Comrs., 216 N.W. 426, 427, 241 
Mich. 161, quoting Corpus Juris. 


W.Ya.—^Reynolds Taxi Co. v. Hud- 
son, 136 S.E. 833, 103 W.Va. 173. 

11 C.J. p 90 note 41. 

34. R.I.—State v. Coleman, 190 A. 
791, 109 A.L.R. 787. 

W.Va.—Ashworth v. Hatcher, 128 S. 

E. 93, 98 WVa. 323. 

As indepeudent action 

(1) Certiorari proceedings direct¬ 
ed to an intermediate appellate 
court, requiring it to certify a com¬ 
plete transcript of the record of a 
divorce action against relator, con- 
stitutes a new action and is not a 
continuance of the divorce action, 
the parties in the certiorari proceed¬ 
ing not being the samc as those to 
the divorce action.—State ex rei. Ja- 
cobs V. Trimble, 274 S.W. 1075, 310 
Mo. 150. 

(2) Similarly, it has been held 
that a certiorari sued out to reverse 
a judgment of a justice’s court is the 
commencement of a new suit and 
not a continuation of an old one.— 
Fenno v. Dickinson, 4 Denio, N.T., 
84. 

35. Nev.—^Dixon v. Second Judicial 
District Court in and for Washoe 
County, 183 P. 312, 43 Nev. 159. 

N.Y.—In re Pennsylvania Gas Co., 
169 N.Y.S. 820, 103 Misc. 37, re- 
versed on other grounds 171 N.Y. 
S. 1028, 184 App.Div. 556, affirmed 
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122 N.E. 260, 225 N.T. 397, affirm- 
ed Pennsylvania Gas Co. v. Public 
Service Commission, Second Dist. 
of State of New York, 40 S.Ct. 279, 
-252 U.S. 23, 64 L.Bd. 434. 

Tex.—Lafleaur v. Switzer, Civ.App., 
109 S.W.2d 239. 

As Issuiug from appellate court 
It is an appellate proceeding only 
in the sense that it issues from an 
appellate court to review the action 
of inferior courts.—State v. Cole¬ 
man, R.I., 190 A. 791, 109 A.L.R. 787. 
Not iu ordinary and technical form 
Proceedings on certiorari are of 
appellate nature, although not pur- 
sued in ordinary and technical form 
of appeal,—^Dixon v. Second Judicial 
District Court in and for Washoe 
County, 183 P. 312, 43 Nev. 159. 

3«. XJ.S.—U. S. V. Elliott, D.C.Wash., 
3 F.2d 496, affirmed, C.C.A., 5 P.2d 
292. 

Fla.—^Atlantic Coast Line R. Co. v. 
Florida Fine Fruit Co., 112 So. 66, 
93 Fla. 161, affirmed 113 So. 384, 93 
Fla. 161, 171. 

11 C.J. p 90 note 42, 

37. Tenn,—Baker v. Penecost, 106 
S.W.2d 220, 171 Tenn. 529. 

38. U.S.—U. S. V. Elliott, D.C. 
Wash., 3 P.2d 496, affirmed, C.C.A., 
5 P.2d 292. 

Miss.—Shapleigh Hardware Co. v. 
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It is only the writ as employed for the former pur- 
pose that is treated of in this article. The writ 
as ancillary to an appeal or a writ of error, or to 
bring up the record, is considered in Appeal and 
Error §§ 1133-1141, and the writ as ancillary to 
the writ of habeas corpus is considered in CJ.S. 
title Habeas Corpus § 122, also 29 C.J. p 196 note 
16-p 197 note 19. 

Ancillary to mandamus, Where the statute pro¬ 
vides that the court may, in its discretion, issue a 
writ of mandamus in a case where complainarit 
has other means of relief if the slowness of the 
ordinary forms of law might resuit in a denial of 
justice, in such a case a writ of certiorari as an 
ancillary proceeding may issue.39 

§ 4. Distinguished from Other Remedies or 
Proceedings 

a. Appeal and writ of error 

b. Habeas corpus 

c. Injunction 

d. Mandamus 

e. Prohibition 

a. Appeal and Writ of Error 

The distinctions between certiorari and the rem- 
edy of appeal are considered in CJ.S. title Appeal 
and Error § 17, and the writ of certiorari is like- 
wise distinguished from the writ of error in CJ.S. 
Appeal and Error § 9. The unavailability of cer¬ 
tiorari when there is available a remedy by appeal 
or writ of error is considered in this Title infra § 
39. 


b. Habeas Corpus 

Habeas corpus reaches the body but not the record, 
certiorari reaches the record but not the body. 

A writ of habeas corpus reaches the body but 
not the record; it also reaches jurisdictional mat- 
ters, but it does not reach the record, A writ of 
certiorari reaches the record but not the body.^^ 

The writ of certiorari may be employed in the 
alternative to habeas corpus, under statutes so pro- 
viding, to inquire into the cause of the detention 
of a person held in custody, where the presence of 
the person detained is not desired in court^i 

Certiorari as ancillary to Habeas Corpus is con¬ 
sidered in C.JS. title Habeas Corpus § 122, also 29 
C.J. p 196 note 16, p 197 note 19. 

c. Injunction 

An injunction restralns or prohibits; certiorari does 
neither, but rather annuis. 

The office of certiorari is in no sense that of a 
restraining order. It is not the purpose of the 
writ to restrain or prohibit, but to annul."^- It is 
not the appropriate remedy to prevent anticipated 
wrong or injury.^^ 

d. Mandamus 

Mandamus Issues to compei performance of an un- 
performed ministerlal duty; certiorari issues to revlew a 
performed judiclal act. 

The distinction between mandamus and certiorari 
is ciear and well defined;^^ mandamus issues to 
compei, certiorari to review, official or judicial ac- 
tion;^5 thus the former issues to compei an un- 


Brumfield, 130 So. 98. 159 Miss, 
175, quotingr Corpus Juris. 

N.M.—Lea County State Bank v. 
McCaskey Regrister Co., 49 P.2d 
577, 39 N.M. 454. 

N.D.—Baker v. Lenhart, 195 N.W. 16, 
23, 50 N.D. 30, quoting Corpus 
Juris. 

11 C.J. p 89 note 18. 

39. La.—Pullen v. Pullen, 109 So. 
400, 161 La. 721. 

Modificatiou of custody decree 
Certiorari will lie as ancillary to 
mandamus to review refusal of dis- 
trict court to exercise jurisdiction 
over proceeding by divorced wife to 
modify decree awarding custody of 
children to husband.—^Pullen v. Pul¬ 
len, supra. 

40. Wis.—Gaster v. Whitcher, 94 N, 
W. 787, 117 Wis. 668, 98 Am.S.R. 
968. 

41. N.Y.—People ex rei. Chapman v. 
Hinkley, 199 N.T.S. 101—People ex 
rei. Semenoff v. Nagle, 194 N.Y.S. 
602. 118 Misc. 476. 


Writ uot sustaiued wkere jurisdic- 
tiou showu 

Where it is ciear that the supreme 
court justice, in refusing to set aside 
a warrant of arrest in execution of 
which relator was committed to jail, 
acted within his jurisdiction in hold- 
ing that the warrant should stand, 
and that relatores remedy was by 
appeal from the order denying his 
motion to vacate the warrant, and 
such an appeal has,been taken, the 
court at special term will not sus- 
tain a writ of certiorari brought un¬ 
der a statute providing for a writ 
of habeas corpus or a writ of certio¬ 
rari to inquire into the cause of an 
imprisonment.—^People ex rei. Sem- 
enofC V. Nagle, supra. 

42. N.D.—^Molander v. Swenson, 210 
N.W. 9, 10, 54 N.D. 391, quoting 
Corpus Juris. 

11 C.J. p 90 note 33. 

4i3. 111.—Illinois Life Ins. Co. v. 

City of Chicago, 244 111.App. 185. 
Mont.—State v. District Court of 
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Second Judicial Dist., 272 P. 242, 
83 Mont. 349. 

N.D.—Molander v, Swenson, 210 N. 
W. 9, 54 N.D. 391. 

R-I.—Chew V. Superior Court, 110 A. 
605, 43 R.I. 194. 

11 C.J. p 90 note 34. 

44. N.Y.—People ex rei. Hunter 
Arms Co. v. Poster, 288 N.Y.S. 295, 
247 App.Div. 819. 

Certiorari as speedier remedy 
When certiorari is available it 

will generally provide an easier and 

speedier remedy than mandamus.— 

WofCord Oil Co. of Georgia v. City of 

Calhoun, 189 S.E. 5, 183 Ga. 511. 

45. Fla.—State ex rei Allen v. Rose, 
167 So. 21, 123 Pia. 544. 

lowa.—Madsen v. Town of Oakland, 
257 N.W. 549, 552, 219 lowa 216, 
citing Corpus Juris. 

Me.—Rogers v. Brown, 181 A. 667, 
668, 134 Me. 88, citing Corpus 
Juris. 

Mo.—State ex rei. Smith v. Williams, 
275 S.W. 534, 310 Mo. 267. 
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perfomied ministerial duty while the latter reviews 
a performed judicial duty.^^ Certiorari also differs 
from mandamus in that by the latter writ the case 
is proceeded with in the inferior court, in accord- 
ance with the order of the court granting it^"^ 

The writ of certiorari performs none of the func- 
tions of a writ of mandamus.^^ It does not take 
the place of mandamus to compel the making of a 
record, but takes the record as it finds it, exclud- 
ing the mere evidence which can, in the nature of 
things, relate to the merits only.^^ However, it has 
been held that an application for mandamus may 
be continued as one for certiorari where that ap- 
pears to be the proper remedy.^® 

e. Prohibition 

Prohibition is a preventive remedy directed to the 
court itself to restrain future action; certiorari Is a 
corrective remedy to examine some action of a court di¬ 
rected to the cause and not to the court. 

Although similar to prohibition in that it will 
lie for want or excess of jurisdiction, certiorari 
is to be distinguished from prohibition by the fact 
that it is a corrective remedy used for the reexam- 
ination of some action of an inferior tribunal, and 
is directed to the cause or proceeding in the lower 
court and not to the court itself, while prohibition 
is a preventive remedy issuing to restrain future 
action, and is directed to the court itself. Statutory 


provisions changing the common-law features of 
prohibition sometimes create further distinctions. 
So, where an act beyond or in excess of jurisdic¬ 
tion has been done and made of record, the remedy 
may be by certiorari to quash such record, but if 
the act is only threatened the remedy is by writ of 
prohibition.5i Furthermore, the writ of certiorari 
can be issued only to a tribunal or person exer- 
cising judicial functions, whereas the writ of pro¬ 
hibition can be issued against one exercising either 
judicial or ministerial functions.52 

Prohibition ireated certiorari. Under the 
practice in force in some- jurisdictions of entertain- 
ing a petition as an application for the proper re- 
lief, where an order complained of in a petition for 
prohibition has already been made by the court, 
the petition will be treated as an application for 
a writ of certiorari.^^ 

§ 5. Converting into Suit in Equity 

Certiorari cannot be converted into a suit !n equity. 

In as much as the writ of certiorari is a common- 
law one, such a proceeding cannot be converted 
into a suit in equity, so as to administer a public 
charity created by a will, when the property, which 
is the foundation of the charity, is stili in the hands 
of the executor, whose final report is sought to be 
reviewed by the writ^^ 


N.X—Pord V. Gilbert, 99 A. 621, 89 
N.J.Law 482. 

N.T.—^People ex rei. Hunter Arms 
Co. V. Foster, 288 N.T.S, 295, 247 
App.Div. 619. 

N.D.—Cofman v. Ousterhous, 168 N. 
W. 826, 833, 40 N.D, 390, 18 A.L.R, 
219, citing Corpus Juris. 

11 C.J, p 90 note 35. 

Allowauce of appeal 
Certiorari does not lie to compel 
a trial judge to grant a suspensive 
appeal from judgment dissolving re- 
straining order; proper remedy to 
compel a judge to grant such an 
appeal being mandamus.—Hudson v. 
Skannal, 162 So. 1, 182 La. 324. 

Issuance of liceuse 
Remedy of person entitled to have 
Public oiScer issue license under 
statute is by mandamus, not certio¬ 
rari. 

N.J.—Ribnik v. McBride, 137 A 437, 
103 N.J.Law 708, affirming 133 A. 
870, 4 N.J.Misc. 623, and reversed 
on other grounds 48 S.Ct. 545, 277 

U.S. 350, 72 L.Ed. 913, 56 A.L.R. 
1327. 

N.Y.—^Executive Service Corporation 


V. Quigley, 243 N.Y.S. 772, 229 
App.Div, 852. 

46. Fla.—State ex rei. AHen v. 

Rose, 167 So, 21, ,123 Fla. 544. 

Mo.—State ex rei Duraflor Products 
Co. V. Pearcy, 29 S.W.2d 83, 325 
Mo. 335. 

.11 C.J. p 90 note 36. 

If ofaicer falis or refuses to per- 
form statutory duties, the remedy is 
mandamus and not certiorari.—Ford 
V, Gilbert, 99 A 621, 89 N.J.Law 482. 

Compelliug judicial action 

(1) Certiorari cannot take the 
place of mandamus to compel Cir¬ 
cuit court to try case.—State ex rei. 
Duraflor Products Co. v. Pearcy, 29 
S.W.2d 83, 325 Mo. 335. 

(2) Compliance with statutory 
provision for automatic aifirmance 
of judgment of civil court of record, 
on Circuit courfs failure to declare 
its decision within stated time, will 
be enforced by mandamus to compel 
latter court to enter judgment of af- 
flrmance, and not by certiorari.— 
Grodin v. Railway Express Agency, 
156 So. 476, 116 Fla. 378. 


47. Va.—Town of Appalachia v. 
Mainous, 93 S.E. 566, 121 Va. 666. 

11 C.J. p 90 note 37. 

48. lowa.—Morrison v. Patterson, 
267 N.W. 704, 221 lowa 883—Hol- 
comb v. Franklin, 235 N.W. 474, 
212 lowa 1159. 

49. Mo.—State v. Broaddus, 149 S. 

W. 473, 245 Mo. 123, Ann.Cas.l914A 
823. 

11 C.J. p 90 note 38. 

50. N.Y.—Ruclnski v. City of Schen- 
ectady, 293 N.Y.S. 138, 249 App. 
Div. 344. 

Wash.—State v. Superior Court for 
Chelan County, 12 P.2d 420, 168 
Wash. 384. 

51. Mo.—State ex rei Smith v. Wil¬ 
liams, 275 S.W. 234, 310 Mo. 267. 

11 C.J. p 90 note 40. 

52. Utah.—^Peo. v. House, 10 P. 838, 
4 Utah 369. 

58. Wash.—State ex rei. Shallen- 
berger v. Superior Court of King 
County, 25 P.2d 1041, 174 Wash. 
627. 

54. Colo.—Peo. V. Court of App., 79 
P. 1028, 33 Colo. 261. 
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n. WHEN WEIT LIES 
A. IN GENERAL 


§ 6. General Statement 

General propositions precisely defining when certio¬ 
rari wiii lie are practically impossibie of formulation be- 
cause of the nature of the writ and of varying statutory 
provisione. 

It is impossibie to lay down any rule which will 
precisely define when certiorari will lie.55 This 
is sometimes true even as to the law of a particu- 
lar state, and is especially true when it is attempted 
to formulate a rule broad enough to cover ali ju- 
risdictions. Even where not regulated by statute, 
the scope of the writ, as shown infra § 9, is to 
some extent different in particular States, the rem- 
edy being more comprehensive in some States than 
in others. Thus, it should be kept in mind, in con- 
nection with the law hereinafter stated, that the 
decisions of a particular state as to the right to 
the writ may be of little or no value in other States 
where the scope of the writ is different. More- 
over, while in some States there are no statutes pro- 
viding in what cases the writ will lie, in many 
States the scope of the writ is expressly defined by 
statutes, see infra §§ 7, 8, which themselves dif¬ 
fer to a considerable extent. 

Matters to. be considered before instifuting pro- 
ceedings. In deciding whether the writ will lie, 
several matters must be taken into consideration: 
(1) Are there any statutes or rules of court which 
change the scope of the writ as it existed at com- 
mon law, see infra §§ 7-9, and, if so, are matters 
sought to be reviewed such as are reviewable un¬ 
der said statutes or rules of court? (2) In nearly 
all jurisdictions, is there another adequate remedy, 
or is the case within an exception so that the writ 
lies, even if there is another adequate remedy, see 
infra §§ 37-41? (3) Do the matters sought to be 
reviewed relate to the jurisdiction, infra § 23, or 
are they- such that they are reviewable under the 
practice in the particular state, infra §§ 9, 24? (4) 
In most jurisdictions is the matter sought to be 
reviewed a judicial or quasi-judicial act, infra §§ 
17, 18, as distinguished from a ministerial, execu- 
tive, or legislative act? (5) Is the matter sought 
to be reviewed within the discretion of the inferior 
tribunal or ofiicer, see infra § 30? (6) Is there 


such a “final” adjudication as permits the granting 
of the writ, see infra § 20? (7) Are there any 

facts connected with the matter such as will indiice 
the court, in the exercise of its discretion, to deny 
the writ, see infra §§ 10-16? 

Judgments of jiisHces of the peace. The rules 
relating to certiorari to review a judgment of a 
justice of the peace are in many respects different, 
due in part to statutes solely governing such certio¬ 
rari proceedings, and are not considered herein, 
but are discussed at length in C.J.S. title Justices 
of the Peace §§ 243-266, also 35 C.J. p 859 note 
17-p 886 note 14. 

Crimiml proceedings. The rules governing cer¬ 
tiorari in criminal proceedings do not necessarily 
apply to certiorari in civil proceedings and are 
treated in C.J.S. title Criminal Law §§ 1629, 1781, 
also 17 C.J. p 15 note 82-p 18 note 28, p 23 notes 
83-93, p 107 notes 37-39, p 166 note 51-p 167 note 
76. 

§ 7. Constitutional and Statutory Provisions 

a. In general 

b. Extension, limitation, or abolition of 

writ 

a. In General 

The power to issue certforarf fs sometimes expressly 
granted by express constitutional or statutory provision; 
without such provision It may issue as a common-law 
writ or as a writ the power to issue which is inherent 
in a superior court. 

In as much as the power to issue the writ of cer¬ 
tiorari in a proper case is inherent, at least in 
the higher courts of record,^® no statute is neces- 
sary to authorize such courts to issue the writ.57 
In some jurisdictions there is no statute prescribing 
the function of a writ of certiorari, in which case 
of course the common law prevails.^S In other ju¬ 
risdictions the writ is controlled entirely by stat- 
ute,S9 or may issue as provided by statute or as at 
common law, where the statute has not abrogated 
the common-law right.®® It is within the legislative 
province to determine the procedure and practice 
for review by certiorari,and to designate the 

IU.—Simpson v. Sligar, 239 111.App. 
484. 

60. N.T.—Gelces v. State Liquor 
Authority, 27S N.Y.S. 328, 154 

Misc. 517. . 

ei. lowa.—Anderson v. Jester, 221 
N.W. 354, 206 lowa 452. 

Statute cousolidatingr practice 

The statutory procedure supersed- 


55. Tenn.—Tennessee Cent. R. Co. 
V. Campbell, 75 S.W. 1012, 109 
Tenn. 640. 

6 C.J. p 91 note 49. 

56. N.M.—^Terr. v. Valdez, 1 N.M. 
548. 

Tenn.—^Tennessee Cent. R. Co. v. 
Campbell, 75 S.W. 1012, 109 Tenn. 
640. 

11 C.J. p 95 note 21. 


57. Del.—Rash v. Allen, 76 A. 370, 
24 Del. 444. 

11 C.J. p 95 note 22. 

58. D.C.—^Degge v. Hitchcock, 35 
APP.D.C. 218. 

Mo.—Hannibal, etc., R. Co. v. State 
Bd. of Equal, 64 Mo. 294. 

59. Idaho.—^Northwestern & Pacific 
Hypotheekbank v. Sutphen, 300 P. 
496, 50 Idaho 720. 
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courts out of which and to which it shall issue.®^ 
A reasonable statutory limitation as to the time 
within which certiorari may issue is constitution- 
al.®3 Nevertheless, a statute providing that, un- 
less the court refuses an application for certiorari 
within a certain number of days, the w-rit shall is- 
siie has been held to be unconstitutional as a leg- 
islative invasion of the prerogative of the judici- 
ary.^'^ 

Fixing scope of urit, The legislature may, with¬ 
in constitutional limits,^5 enlarge^® or contract®*^ 
the scope of the remedy of certiorari and the 
grounds on which it will lie. Statutes claimed to 
‘‘enlarge’" the use of the writ have been strictly 
construed.®^ However, statutes claimed to confer 


the right to issue the writ should be construed lib- 
erally.6^ Thus, a provision conferring '‘appellate 
jurisdiction in ali cases, both in law and equity,” 
has been held to authorize the issue of the writ 
where no other mode of review is specifiedJO 

Retroactive effect Statutory regulations are or- 
dinarily not retroactive. 

^^Speciar statutory urits. In investigating the 
statutory provisions applicable to the writ, it is 
necessary to remember that in addition to general 
statutory provisions applicable to certiorari there 
are often found provisions for a special statutory 
writ which are more or less different from the gen¬ 
eral statutes, and which govern certiorari to review 
certain proceedings reference should be made to 


ing certiorari to review mandamus, 
and prohibition consolidates practice 
relating to such modes of relief, 
somewhat broadening meaning of 
terms previously used, scope of re¬ 
lief granted, and jurisdiction of spe¬ 
cial term.—^Penn-York Natural Gas 
Corporation v. Maltbie, 299 N.Y.S. 
1004, 164 Misc. 569. 

62. Statute iuapplicable 

In answer to a contention that the 
supreme court has no jurisdiction to 
grant certiorari in a case after the 
power of such court to entertain a 
petition for the writ had been taken 
away by statute, it has been held to 
be sufficient to state that the Act 
cited has no application to the case 
and that, under a rule of the court, 
writs of certiorari, in cases pending 
before effective date of Civ.Pract 
Act 1933, are governed by former 
Practice Act, although granted after 
such date.—People ex rei. Nelson v. 
Sheridan Trust & Savings Bank, 193 
N.E. 186, 358 111. 290, reversing 272 
Ill.App. 27, certiorari denied Elie 
Sheetz Candies Co. v. 0'Connell, 55 
S.Ct. 654, 295 U.S. 740, 79 L.Ed. 
1687. 

63. N.J.—Red Oaks v. Dorez, Inc., 

187 A. 737, 117 N.J.Law 280. 

64. Ga.—Holliman v. State, 165 S.E. 

11, 175 Ga. 232, denying certiorari 

155 S.E. 906, 42 Ga.App. 322. 

eSw Constitutiouality of statute 

(1) The proviso of Pract. Act § 
121, making a.judgment of an appel¬ 
late court final unless such court 
shall grant a certificate of import- 
ance and an appeal to the supreme 
court or the supreme court shall re¬ 
quire, by certiorari or otherwise, the 
case to be certified to it, is not un¬ 
constitutional.—McGinnis v. McGin- 
nis. 124 N.E. 662, 289 111. 608, dis- 
missing error 211 111.App. 240. 

(2) A statute, providing that “be¬ 
fore the writ of certiorari shall lie 
to any verdict, judgment, order, or 
ruling of a certain municipal court, 


a motion for a new trial must be 
made before the judge trying the 
case, and his judgment thereon must 
be reviewed by the appellate division 
of such court in the manner provid- 
ed by the statute, and that the writ 
shall lie only to the final judgment 
of the appellate division of such 
court,” has been held not to be un¬ 
constitutional as denying the consti¬ 
tutional privilege of the writ of cer¬ 
tiorari, since its effect is merely to 
provide that the writ shall be avail- 
able only after the losing party has 
exhausted his remedy in the muni¬ 
cipal court.—Orr v. Southern Accept- 
ance Co., 134 S.E. 80, 162 Ga. 400. 

66. lowa—^Anderson v. Jester, 221 
N.W. 354, 206 lowa 452—Butin v. 
Civil Service Commission of City 
of Des Moines, 162 N.W. 665, 179 
lowa 1048. 

N.Y.—^Penn-York Natural Gas Corpo¬ 
ration V. Maltbie, 299 N.Y.S. 1004, 

I 164 Misc. 569. 

11 C.J. p 95 note 11. 

Penuitting weighing of evidence 
lowa.—^Butin v. Civil Service Com¬ 
mission of City of Des Moines, 162 
N.W. 565, 179 lowa 1048. 

Scope not eztended 

(1) A statutory provision that “a 
writ of certiorari shall be granted by 
the Supreme and District Courts, 
when inferior courts, officers, boards 
or tribu nals have exceeded their 
jurisdiction and there is no appeal, 
nor, in the judgment of the court, 
any other plain, speedy and adequate 
remedy” is not extended by an 
amendment adding “and also when 
in the judgment of the court it is 
deemed necessary to prevent a mis- 
carriage of justice.”—Sell v. Davis, 
237 N.W. 307, 308, 61 N.D. 130—Liv- 
ingston v. Peterson, 228 N.W. 816, 
59 N.D. 104. 

(2) Statute providing for review 
of actions of boards and commis- 
sions by the courts did not enlarge 
scope of writ, although permitting 
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additional evidence.—Anderson v. 
City of Memphis, 72 S.W.2d 1059, 
167 Tenn. 648. 

67. Ark.—Payne v. McCabe, 37 Ark. 
318, 320. 

68. Ark.—St. Louis, etc., R. Co. v. 
Barnes, 35 Ark. 95. 

Not substituted for appeal or writ 
of error 

A statute providing that Circuit 
courts shall have power to issue 
writs of certiorari to any officer or 
board of officers “to correct any er- 
roneous or void proceedings and to 
hear and determine the same” does 
not so enlarge the use of the writ 
as to make it answer the ends of an 
appeal or a writ of error for the cor- 
rection of mere errors in judicial 
proceedings.—St. Louis, etc., R. Co. 
V. Barnes, supra. 

66. Chio.—^Ferris v. Bramble, 5 
Ohio St. 109. 

N.Y.—Matter of Semken, 35 N.Y.S. 
4 . 71 , 13 Misc. 488. 

70. Minn.—Brown County v. Wino- 
na, etc., Land Co., 37 N.W. 949, 38 
Minn. 397. 

71. Ala.—Mahan v. Lester, 20 Ala. 
162. 

N.J.—Cowen v. Wildwood, 38 A. 22, 
60 N.J.Law 365, affirmed 40 A. 
1132, 60 N.J.Law 367. 

Chauge in. procedure 
A change in the Practice Act re- 
lating to procedure in proceedings on 
certiorari does not impair proceed¬ 
ings already had at the time that 
the change took place; but there- 
after the procedure must be adapted 
to conform to the new provision.— 
Demarse v. Bruckman, 298 N.Y.S. 
736, 164 Misc. 331. 

72. Tenn.—^Anderson V. City of 

Memphis, 72 S.W.2d 1059, 167 

Tenn. 648. 

11 C.J. p 95 note 18. 

Review of tax assessments see C.J.S. 
title Taxation §§ 567-580, also 61 
C.J. p 865 note 22-p 887 note 22. 
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the specific tities relating to such proceedings for 
the construction of other statutes of this nature. 

b. Extension, Limitation, or Abolition of Writ 

(1) Where Writ Is Constitutional Rem- 

edy 

(2) Where Writ Is Not Constitutional 

Remedy 

(1) Where Writ Is Constitutional Remedy 

Where protected by the constitution, certiorari can- 
not be llmited or abolished. 

W^here the remedy of certiorari is created or 
guaranteed by constitutional provision, it cannot be 
limited or taken away*^^ by statute or by a mu- 
nicipal charter provision,74 a statute dispensing 
with the necessity of granting the writ to desig- 
nated tribunal s is, however, not violative of con¬ 
stitutional provisions permitting the allowance of 
the writ,'^5 and the legislature may provide an 
exclusive mode of review in a particular class of 
cases, notwithstanding a constitutional provision 
authorizing certiorari generally.*^® 

(2) When Writ Is Not Constitutional Rem¬ 

edy 

Although the writ, when It Is not provided for by 
constitutional provision, may be denied or abrogated 
by statute, it seems that it may stiil issue in speciai 
cases. 

Where there is no constitutional barrier, the is- 
suance of the writ may be, and has been, limited, 
denied, or abrogated by statute in some jurisdic- 
tions,'^'^ Such a statute, however, is not retroac- 
tive.'^s It has been also held that, despite the aboli- 


tion of the writ, the courts stili possess the same 
power to compel complete and perfect transcripts 
of the proceedings containing the judgment or final 
order sought to be reversed to be furnished as they 
had when writs of error and certiorari were in 
force.‘^9 xhe intent to abrogate the right mnst 
clearly appear from the legislative enactment and 
cannot be inferred from language of doubtful im- 
port.^0 Thus, a statutory provision that decisions 
of courts or officers shall be final does not, it is 
generally held, preclude the writ,^^ although there 
is authority to the contrary.^- 

Effect of abrogation. Although the right is ab¬ 
rogated by statute, the writ may stili issue, with 
due precaution, in speciai cases of manifest want 
of jurisdiction, or where the procedure is mani- 
festly in excess of, or under mere color of, juris¬ 
diction, which could not have been intended to be 
protected,^^ even though the decision or judgment 
of the inferior court or tribunal is final and con- 
clusive and no appeal iies.S4 So, if the inferior 
tribunal was without jurisdiction but proceeded un¬ 
der color of a statute the writ may issue, although 
the statute inhibits the removal of proceedings had 
under it;^® but it is otherwise where the proceed¬ 
ings are under the statute.^® 

I 8. - Statutory Writ of Review 

The writ of review provided by statute In some Juris- 
dictlons is, as a rule, substantially the same as the writ 
of certiorari. 

In several jurisdictions, particularly those of far 
Western and northwestern United States, the stat¬ 
utes provide for a writ called a 'Svrit of review.''^^ 


73. Fla.—Brinson v. Tharin, 127 So. 
313, 99 Fla. 696. 

Wyo.—State v. Dahlem, 263 P. 708, 
37 Wyo. 498. 

11 C.X p 95 note 23. 

Constitutional amendment 
Amendment to Const. art 6 § 7, 
ratified October 7, 1912, Acts 1912 p 
30, relating to the abolition of jus- 
tice’s courts in certain cities and 
the establishment by legislation 
of courts in lieu thereof, and em- 
powering the legislature to pro¬ 
vide rules and procedure as to the 
correction of errors in and by such 
courts, does not abrogate Const. art 
€ § 4 par 5, allowing the correction 
of errors in inferior judicatories by 
writ of certiorari.—Johnston v. Bre- 
nau College Conservatory, 91 S.E. 85, 
146 Ga. 182, answers to certified 
questions conformed to 90 S.E. 972, 
19 Ga.App. 47. 

74. R.L—Rice v. Board of Can- 
vassers of City of Woonsocket, 111 
A. 748. 

14 C.J.S.-9 


75. Pa.—McGinnis v. Vernon, 67 Pa. 
149, 

76. Tenii.—Louisville, etc., R. Co. v. 
State, 8 Heisk. 663. 

11 C.J, p 95 note 25. 

77. Neb.—Engles v. Morgenstern, 
122 ]Sr,W. 688, 85 Neb. 51, 54. 

11 C.J. p 97 notes 38-40. 

78. N.J.—Cowen v. Wildwood, 38 A. 
22, 60 N.J.Law 365. 

76. Neb.—^Engles v. Morgenstern, 
122 N.W. 688, 85 Neb. 51, 54. 

80. Pa.—Chase v. Miller, 41 Pa. 403. 
11 C.J. p 96 note 29. 

81. Miss.—Allen v, Levee Comrs., 57 
Miss. 163. 

Wis.—State v. Graham, 19 N.W. 359, 
60 Wis. 395. 

Wash.—State v. Cowlitz County Su¬ 
per Ct., 129 P. 900, 72 Wash. 144, 
44 L.R.A.,N.S., 1209. 

Slection contest 

It has been held that a statutory 
provision that the decisions of a City 
council in a contested election case 
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shall be final and conclusive does not 
deprive a common-law court of the 
right to review such action by cer¬ 
tiorari; but the statute merely 
means that the action and decision 
of the council shall not be review- 
able, so far as the merits are con- 
cerned.—Rash v. Allen. 7$ A, 370, 24 
Del. 444. 

82. N.T.—Peo. V. Seaman, 111 N.E. 
482, 217 N.Y. 70. 

11 C.J. p 96 note 31. 

83. N.J.—^Benedictine Sisters v. 

Elizabeth, 13 A. 5, 50 N.J.Law 347. 

11 C.J. p 96 note 33. 

84. N.Y.—Peo. v. Kingston, 65 N.Y, 
S. 590, 53 App.Div. 58. 

11 C.J. p 97 note 34. 

85. N.J.—Ackerman v. Taylor, 9 N- 
J.Law 65, 

11 C.J. p 97 note 36. 

86 . N.J.—Morris Canal, etc., Co. v. 
Mitchell, 31 N.J.Law 99—Stanley 
V. Horner, 24 N.J.Law 511. 

87. Cal.—Camm v. Justice's Court 
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This writ, although unknown as such to the com- 
mon-Iaw,^^ is substantially the common-law remedy 
by certiorari,with some modi fica tions as to when 
the writ will issue and what relief may be granted, 
which, however, do not materially enlarge the scope 
of the writ or substantially alter its character or 
purpose.^® Hereafter, in this discussion* the writ 
of review will be referred to as certiorari unless 
there is reason to identify it particularly. 

Grounds. The statutes creating and defining 
writs of review are, with a few exceptions, almost 
identical in their phraseology, and before the writs 
will issue it is necessary, under their express pro- 
visions, to show: (1) That the court, or board, or 
tribunal has exceeded its jurisdiction while in the 
exercise of judicial functions. (2) That there- is 
no remedy by appeal/ (3) That there is no other 
plain, speedy, and adequate remedy.^^ There is an 
excess of jurisdiction, it seems, where the court 
or tribunal has not ‘^regularly pursued . . . 
[the] authority'^ of such court or tribunal.^2 

In Oregon the writ is concurrent with the 
right of appeal, and is allowed in ali cases where 
the inferior court, officer, or tribunal in the exer¬ 
cise of judicial functions appears to have exercised 
such functions erroneously, that is, illegally and 
contrary to the course of procedure applicable to 
it, or when it has exceeded its jurisdiction to the 
injury of some substantial right of plaintiff.^^ 
This, however, does not authorize the writ to be 
used to correct mere errors in the exercise of 


rightful jurisdiction, or to inquire whether the rul- 
ings of the inferior tribunal on the law and the 
evidence, and in the application of the law to the 
facts, are correct.®^ Questions of fact are not re- 
viewable nor is the evidence,^® and original relief 
cannot be secured.^® 

In Washington the statute authorizes the writ in 
case of excess of jurisdiction or illegal acts, or to 
correct any erroneous or void proceeding, or to re¬ 
view a proceeding not according to the course of 
the common law, provided in ali such cases that 
there is no appeal nor any plain, speedy, and ade¬ 
quate remedy at law.^*^ 

§ 9. Right to and Grounds for Writ in Parti- 
cular Jurisdictions 

The jurisdictions vary materially as to the right to, 
and the grounds for, a writ of certiorari; in some a re¬ 
view of all errors of law is permitted, while In others 
oniy want or excess of jurisdiction or illegality or irregu- 
iarity of procedure will be considered. 

For convenience in classification, the jurisdic¬ 
tions in the United States, in so far as the law 
therein as to the scope of certiorari is concerned, 
may be roughly grouped as follows: (1) States 
where all errors of law, in addition to jurisdic- 
tional questions, may be reviewed. (2) States 
where want or excess of jurisdiction is the only 
ground. (3) States where the writ is confined to 
jurisdictional questions and "'illegality'’ or irregu- 
larity of procedure. The grounds for the writ in 
certain Western States, where the writ is called a 


of Santa Rosa Tp., 170 P, 409, 35 
Cal.App. 293. 

Mont.—State v. District Court of 
Second Judicial Dist in and for 
Silver Bow County, 19 P.2d 220, 
93 Mont. 434. 

Nev.—^Mack v. District Court of Sec¬ 
ond Judicial Dist. in and for 
Washoe County, Department No. 2, 

• 258 P. 289, 50 Nev. 318. 

Or.—^Lechleidner v. Carson, 68 P.2d 
482, 156 Or. 636. 

Wash.—^North Bend Stage Line v. 
Department of Public Works, 16 
P.2d 206, 170 Wash. 217. 

11 C.J. p 97 notes 41—47. 

8 & Wash.—^North Bend Stage Line 
v. Department of Public Works, 
supra. 

89. Or.—Lechleidner v. Carson, 68 
P.2d 482, 156 Or. 636. 

Va.—Town of Appalachia v. Main- 
ous, 93 S.E. 566, 121 Va. 666. 

11 C.J. P 97 notes 48, 49. 

90l Or.—Lechleidner v. Carson, 68 
P.2d 482, 156 Or. 636. 

91. Cal.—^Department of Public 
Works of California, Division of 
Water Rights, v. Superior Court 
in and for Siskiyou County, 239 P. 


1076, 197 Cal. 215—Camm v. Jus- 
tice's Court of Santa Rosa Tp., 
170 P. 409, 35 Cal.App. 293. 

Mont.—State v. District Court of 
Second Judicial Dist. in and for 
Silver Bow County, 19 P.2d 220, 93 
Mont, 439—State v. District Court 
of Second Judicial Dist. in and for 
Silver Bow County, 272 P. 525, 83 
Mont. 400—State v. Board of Rail- 
road Commissioners of State of 
Montana, 234 P. 834, 73 Mont. 1. 
Nev.—^Mack v. District Court of Sec¬ 
ond Judicial Dist. in and for Was¬ 
hoe County, Department No. 2, 258 
P. 289, 50 Nev. 318. 

Utah,—Hillyard v. District Court of 
Cache County, 249 P. 806, 68 Utah 
220 . 

11 C.J. p 97,note 50. 

92. Idaho.—^McConnell v. State Bd. 
of Equalization, 83 P. 494, 11 Idaho 
652. 

Determinatioai of regvlarity 

(1) Writ of review is not writ of 
error and cannot take place of ap¬ 
peal, but is simply what the code 
States it to be; namely, a review 
of proceedings in inferior tribunal 
to determine whether authority of 
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such tribunal has been regularly 
pursued.—Holmes v. Justice’s Court 
of Oakland Tp., Cal.App., 65 P.2d 820. 

(2) The review cannot be extended 
further than to determine whether 
the inferior tribunal, board, or of¬ 
ficer has regularly pursued its au¬ 
thority under a statute, Comp.L. 
1917 § 7383, expressly so providing. 
—Hillyard v. District Court of Cache 
County, 249 P. 806, 68 Utah 220. 

93. Or.—Lechleidner v. Carson, 68 
P.2d 482, 156 Or. 636—Hochfeld v. 
City of Portland, 192 P. 911, 97 Or. 
572, reversing 190 P. 725, 97 Or. 
572. 

11 C.J. p 97 notes 52, 53. 

94. Or.—Garnsey v. Klamath Coun¬ 
ty Ct., 54 P. 539, 1089, 33 Or. 201. 

95. Or.—Cookinham v. Lewis, 114 P. 
88 , 115 P. 342, 58 Or. 484. 

9€. Or.—^Elmore v. Tillamook Coun¬ 
ty, 105 P. 900, 55 Or. 224. 

97. Wash.—State ex rei. Bear Lake 
Logging Co. V. Superior Court for 
Snohomish County, 223 P. 1, 128 
Wash. 468—State ex rei Brown v. 
Brinker, 194 P. 574, 575, 114 Wash. 
47, quoting Corpus Juris. 
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‘Svrit of review,” are stated in the preceding sec- 
tion. In order better to understand what is said 
herein in connection with the statements as to when 
the writ lies, and to be able to distinguish and 
weigh the decisions in States other than the one in 
which the proceeding is to be brought, it is deemed 
advisable to state at the outset, as briefly as pos- 
sible, without any attempt to collect ali the deci¬ 
sions in the respective States, the particular rule, 
statutory or otherwise, which governs the right to 
the writ in several of the States where the scope 
thereof is more or less clearly defined. 

In Alabama the statute does not authorize the 
writ of certiorari in any case not provided for by 
the common law.^^ Thus, the supervisory power 
of a superior court over an inferior legal tribunal 
by means of a common-law writ of certiorari ex- 
tends only to questions affecting the jurisdiction of 
the subordinate tribunal and the legality of its pro- 
ceedings,^^ and the writ will not be issued to cor- 
rect defects correctable by appeal.i The term 
“statutory certiorari,*' as used in this jurisdiction, 
refers to removal of causes to the superior court 
for trial de novo.2 

In Arkansas the well settled practice, in so far 
as the right of a cir.cuit court to issue a writ of 
certiorari is concerned, is to limit its issuance to 
cases: (1) Where the tribunal to which it issues 
has exceeded its jurisdiction. (2) Where the party 
applying for it had the right of appeal but lost 

93. Ala.—^Pitard v. McDowell, 60 So. 

555, 6 Ala.App. 236. 

11 C.J. p 92 note 66. 

39. Ala.—Ex parte Tulley, 149 So. 

700, 227 Ala. 700—Fowler v. Fow- 
ler, 122 So. 444, 219 Ala. 457—Ex 
parte Slaughter, 116 So. 684, 217 
Ala. 515—^Bx parte Big Four Coal 
Mining Co., 104 So. 764, 213 Ala. 

305—^Woodward Iron Co. v. Brad- 
ford, 90 So. 803, 206 Ala. 447. 

Talid creation, jurisdiction, and pro- 
ceedings 

Certiorari to review findings of in¬ 
ferior civil court and to quash pro- 
ceedings on ground that act creating 
court was unconstitutional will be 
' denied, where act creating such in¬ 
ferior court is valid and the court 
has jurisdiction of subject matter 
and parties, and its proceedings ap- 
pear regular on their face.—Foley v. 

Armstrong, 170 So. 547, certiorari 
denied 170 So. 648, 233 Ala. 175-— 

Waltman v. Ortman, 170 So. 545, first 
case, certiorari denied 170 So. 545, 

233 Ala. 170, second case. 

XUegal padloclc proceedings 
Certiorari lies where petitioner's 
premises were ordered padlocked as 
liquor nuisance by preliminary order 
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it through no fault of his own. (3) In cases where 
it has supervising control over a* jurisdiction which 
has proceeded illegally and no other mode has been 
provided for directiy reviewing its proceedings.^ 

In Colorado the statute authorizes the writ, not 
only where the court or tribunal has exceeded its 
jurisdiction, but also where it has “greatly abused** 
its discretion."^ It is held, however, that the prin¬ 
cipies governing the writ are not affected by the 
statutory regulation thereof.^ The writ may be 
granted by the supreme court where its decisions 
have not been followed by the court of appeals, 
see infra § 22 a. 

In Connecficut the practice by certiorari has ap- 
parently fallen entirely into disuse.® 

In Delazvare it has been held that the writ of cer¬ 
tiorari is in the nature of a writ of error.*^ 

In the District of Columbia the writ lies, not only 
to review jurisdictional errors, but also where the 
inferior court or a special tribunal has deprived the 
party of a judicial writ or has imposed a burden 
on his property without due process of law.^ 

In Florida the writ is not a substitute for a writ 
of error or an appeal, but lies to determine whether 
the inferior tribunal has exceeded its jurisdiction, 
“or has not proceeded according to the essential 
requirements of the law, in cases where no direct 
appellate proceedings are provided by law.”^ The 
writ is limited to an inquiry as to whether the pro- 

4^ Colo.—^Public Utilities Commis- 
sion of Colorado v. City of Love- 
land, 2S9 P. 1090, 87 Colo. 556— 
State Board of Medical Examiners 
V. Spears, 247 P. 563, 79 Colo. 588, 
54 A.L.R. 1498, error dismissed 48 

S.Ct. 168, 275 U.S. 508, 276 U.S. 
588, 72 L,.Ed. 398, 719—Nisbet v. 
Frincke, 179 P. 867, 66 Colo. 1. 

11 C.J. p 92 note 69. 

5. Colo.—^Ellis V. Peo., 62 P. 232, 15 
Colo.App. 341. 

6 . Conn.—^Villiams v. Hartford, 

ete., R. Co., 13 Conn. 110. 

7. Del.—In re Ceresini, Super., 189 
A. 443—Kings Adm'x v. Hudson’s 
Adm’r, 2 Harr. 135. 

D.C.—^Northern Pac. Ky. Co. v. 
Interstate Commerce Commission, 
23 P.2d 221, 57 App.D.C. 318, cer¬ 
tiorari denied 48 S.Ct. 205, 275 U.S. 
572, 72 D.Ed. 433. 

11 C.J. p 92 note 73. 

9. Fla.—^Young v. Stoutamire, 179 
So. 797—^Des Rocher & Watkins 
Towing Co. V. Third Nat. Bank, 
143 So. 768, 106 Fla. 466—Miami 
Transit Co. v. Stephens, 143 So. 
325, 326, 106 Fla. 353, citing Cor¬ 
pus Juris —Great American Ins. 
Co. of New York v. Peters, 141 


for injunction without notice or 
hearing, and where petitioner was 
not permitted to reopen premises for 
lawful purposes on execution of 
bond.—^Ex parte Mundy, 177 So. 347, 
235 Ala. 69—^Ex parte Carroll, 177 
So. 346, 235 Ala. 69—Ex parte Hol- 
lingsworth. 177 So. 346, 235 Ala. 68— 
Ex parte Kadle, 177 So. 346, 235 Ala. 
68—^Ex parte Harvell, 177 So. 345, 
235 Ala. 63. 

1. Ala.—^Ex parte Tulley, 149 So. 
700, 227 Ala. 277—Ex parte Kelly, 
128 So. 443, 221 Ala. 339—Ex parte 
Slaughter, 116 So. 684, 217 Ala. 515. 

Conclusions of fact cannot be re- 
viewed.—Ex parte Sloss-Sheflield 
Steel & Iron Co., 92 So. 458, 207 Ala. 
219. 

That auswers to statutory Inter- 
rogatories in chancery are not com- 
pelled is not ■ reviewable by certio¬ 
rari.—^Ex parte Kelly, 128 So. 443, 
221 Ala. 339. 

2. Ala.—^Felis v. Royal Hamess, 
etc., Co., 64 So. 604, 170 Ala. 160. 

3. Ark.—Merchants', etc., Bank v. 
Fitzgerald, 33 S.W. 1064, 61 Ark. 
605. 

11 C.J. p 92 note 68. 
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ceedings kgally applicable to the case were fol- 
lowed, and whether or not the rulings of the court 
below were correct will not be considered.^® 

In Georgia the remedy is much more extensive 
in its application than in most of the States. It 
is a constitutional right,^! always^^ available, to re- 
view any final judgment of an inferior court 
nevertheless, an issue of gravity and importance 
must be raised rather than mere questions of prac- 
tice and evidence.^^ 

In Illinois certiorari lies only where the inferior 
court or tribunal has exceeded its jurisdiction, or 
where it has not proceeded according to law.^5 
The second ground for the writ means that the 
court has not followed the form of proceedings 


legally applicable in such cases, and does not au- 
thorize a review merely on the ground that the 
rulings of the inferior court were erroneous.^® 

In lowa there are two statutory grounds for the 
writ: (1) Excess of jurisdiction. (2) Otherwise 
acting ^'illegally.*^ The latter ground does not, 
however, extend to mere errors of law.^^ 

In Louisiam certiorari is an appropriate remedy 
to inquire into the jurisdiction of inferior courts 
and into the regularity of their proceedings.^^ 
Nevertheless, the supreme court will ordinarily 
grant the writ only in special or extreme cases, 
whose peculiar circumstances as to the facts or law 
governing the same justify, in the opinion of the 
court, a resort to it.^^ Such a case will arise where 


So. 322, 105 Fla. 380—State v. Sim- 
mons, 140 So. 187. 104 Fla. 487— 
Brundage v. 0’Berry, 134 So. 520. 
522, 101 Fla. 320, citing Corpus 
proris — Postal Telegraph-Cable 
Co. V. Broome, 126 So. 149, 99 Fla. 
272—^American Ry. Express Co. v. 
Weatherford, 93 So. 740, 84 Fla. 
264—Haile v. Gardner, 91 So. 376, 
82 Fla. 355—First Nat. Bank v. 
Gibbs. 82 So. 618, 78 Fla. 118— 
Harrison v. Frink, 77 So. 663, 75 
Fla. 22. 

11 C.J. p 92 note 74. 

Govemed by conmiou law 

(1) Under § 11 art 5 of the Florida 
constitution, providing that the 
judges of the Circuit courts have pow- 
er to issue writs of certiorari and 
ali other writs proper and necessary 
to the complete exercise of their 
jurisdiction, proceedings under writ 
of certiorari, issued by Circuit court, 
are governed by common law.— 
State V. Simmons, 140 So. 187, 104 
Fla, 487. 

(2) The writ of certiorari referred 
to in § 6 art 5 of the constitution 
refers to common-law writ employed 
to review proceedings before and 
after final judgment, where legal 
remedy was inadequate.—Hartford 
Accident & Indemnity Co. v. City of 
Thomasville, Ga., 130 So. 7, 100 Fla. 
748. 

10. Fla.—City of Jacksonville Beach 
V. Waybright, 17S So. 401—Ham- 
way V. Seaboard Air Line Ry. Co., 
136 So. 628, 101 Fla. 1483. 

11. Ga.—Taylor v, Georgia Power 
Co., 161 S.E. 669, 44 Ga.App. 326— 
Farmers’ & Merchants’ Bank v. 
Willie, 138 S.E. 44, 35 Ga.App. 202. 

12 . Ga.—^Wofford Oil Co. of Georgia 
V. City of Calhoun, 189 S.E. 5, 183 
Ga. 511. 

13. Ga.—Taylor v. Georgia Power 
Co., 161 S.E. 669, 44 Ga.App. 326— 
Brumbelow Heating & Plumbing 
Co. V. Atlanta Furniture Co., 146 
S.E. 639, 39 Ga.App. 72—Farmers’ 


& Merchants* Bank v. Willie, 133 
S.E. 44, 35 Ga.App. 202. 

11 C.J. p 92 note 75. 

Wholly void judgment cannot be 
corrected.—Saw*yer v. Blakely, 58 S. 
E. 399, 2 Ga.App. 159. 

14. Ga.—Hicks v. Louisville & N. 
R. Co., 186 S.E. 662, 182 Ga. 595, 
dismissing certiorari Louisville & 
N. R. Co. V. Hicks, 176 S.E. 698, 49 
Ga.App. 846—Briesenick v. Di- 
mond, 142 S.E. 118, 165 Ga. 780, 
dismissing certiorari 134 S.E. 350, 
35 Ga.App. 668—^Louisville & N. 
Ry. Co. V. Tomlin, 132 S.E. 90, 161 
Ga. 749—Gialelis v. Rowe, 132 S. 
E. 399, 35 Ga.App. 182. 

15. 111.— Frye v. Hunt, 5 N.E.2d 398, 
365 111. 32—^Bartunek v. Lastovhen, 
183 N.E. 333, 350 111. 380—Brown 
V. Van Keuren, 172 N.E. 1, 340 111. 
118—Fisher v. Mcintosh, 115 N.E. 
529, 277 111. 432—Shilvock v. Re- 
tirement Board of Policemens' An- 
nuity & Benefit Fund, 1 N.E.2d 
727, 285 I11.APP. 178. 

11 C,J. p 92 note 76. 

10. 111.—Peo. V. Lindblom, 55 N.E. 
358, 182 111. 241. 

17. lowa.—Home Owners’ Loan Cor¬ 
poration V. District Court of 
Woodbury County, 272 N.W. 416— 
Morrison v. Patterson, 267 N.W. 
704, 221 lowa 883—Main v. Ring, 
260 N.W. 859, 219 lowa 1270— 
Adams v. Smith, 250 N.W. 466, 216 
lowa 1365—^Fairbanks Morse & Co. 
V. District Court in and for Palo 
Alto County, 247 N.W. 203, 216 
lowa 703—^Anderson v. Jester, 221 
N.W. 354, 206 lowa 452—Sinnott v. 
District Court in and for Clarke 
County, 207 N.W. 129, 201 lowa 
292. 

11 C.J. p 93 note 78. 

Bulings on ezceptions and objec- 
tions to interrogatories may be re- 
viewed only if court exceeded proper 
jurisdiction or acted illegally.—^Win- 
neshiek County State Bank v. Dis- 
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trict Court of Allamakee County, 212 
N.W. 39*1, 203 lowa 1277. 

18. La.—Lavoy v. Toye Bros. Auto 

& Taxicab Co., 105 So. 292, 159 La. 

209. 

JTudgment without hearing 

(1) Certiorari is properly allowed 
where a party is condemned without 
a hearing.—Texas & P. Ry. Co. v. 
Burch, 166 So. 117, 184 So. 399. 

(2) The rejection of testimony as 
inadmissible is not such an arljitrary 
refusal to hear a party as will con¬ 
stitute a ground for certiorari.— 
State V. Judges Ct. of App., 36 La. 
Ann. 481. 

(3) Plaintiff is entitled to certio¬ 
rari to set aside judgment dissolv- 
ing temporary injunctions against 
disturbance of its possession of re- 
alty, entered on same day.on which 
domiciliary notice of hearing was 
served, under terms of which plain¬ 
tiff had flfteen days to appear and 
contest dissolution.—Texas & P. Ry. 
Co. v. Burch, supra. 

10. La.—Cepro v. Matulich, 95 So. 

226, 152 La. 1072—Fortier v. 

Gumelsky, 87 So. 741, 148 La. 768. 

Practical deprivation of right of ap- 
peal 

Where the setting of a case for 
summary trial because of a recon- 
ventional demand would compel the 
taking of an appeal within twenty- 
four hours instead of ten days, er¬ 
ror therein will be considered on ap-. 
plication for a writ.—Cepro v. Ma¬ 
tulich, 95 So. 226, 152 La. 1072. 

Zf order of judicial sequestration 
of oil and gas properties was un- 
justifled, company aggrieved by order 
is entitled to relief.—^Dickinson v. 
Texana Oil & Refining Co., 80 So. 
669, 144 La. 489. 

Instruction to court of appeal on 
law question propounded, while con- 
trolling on that court, does not pre- 
clude supreme court from subse- 
quently reviewing case by writ of 
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an intermediate appellate court has refused to fol- 
low well established rules laid down by the supreme 
court, see infra § 22 a, and the supreme court will 
correct defects in the judgment of the court of ap- 
peals where they are patent on the face of the 

record.2^ 

In Maine and Massachiisetts, the usual function 
of the writ is to enable a party without a remedy 
by appeal, exc^tion, or other mode of correcting 
errors of law to bring the true record of an inferior 
tribunal whose proceedings are judicial or quasi- 
judicial in nature, properly extended, so as to show 
the principies of the decision, before a superior 
court for examination as to material mistakes of 
law apparent on such record, and only errors of 
law are reviewable thereon.^i The error of law 
to be corrected should be so substantial in nature 
as to make it manifest that justice requires the 
writ to issue to prevent a material wrong .22 

In Maryland “the office of the writ is twofold: 
First, to test the jurisdiction of the inferior tri¬ 
bunal; secondly, to require it to adopt a legal and 
regular course of procedure in the conduct of the 
judicial proceeding in which it may be engaged, 
i. e., to follow the form of procedure legally ap- 
plicable to the case. In either case, the general 
rule is that the court from which the certiorari 
issues, in reviewing the proceedings of the inferior 
tribunal does not try the merits of the case, unless 


authorized by statute to do so, but confines itself 
to determining whether the inferior tribunal has 
jurisdiction, or has adopted and follow ed the reg¬ 
ular or legal procedure/'^^ 

In Michigan there is more or less conflict in the 
decisions, and it is difficult to deduce a general rule. 
The scope of the writ, in earlier years, seems to 
have been broader than at present. It is now ex- 
pressly provided by statute that rulings on the is¬ 
sues raised on demurrer, plea to the jurisdiction, 
or other dilatory plea, where adverse to the moving 
party, may be reviewed by the writ but the oth¬ 
er grounds for the writ are not defined by statute. 

In Minnesota the scope of the writ seems to be 
broader than in many other States, and it seems 
that it is a substitute for a writ of error and that 
questions other than jurisdictional ones may be re¬ 
viewed. 2 5 

hi Mississippi, by statute, certiorari “lies to re- 
view the judgments of ali tribunals inferior to the 
Circuit court, whether an appeal be provided by 
law from the judgment sought to be reviewed or 
not’^;26 and a state railroad commission is an in¬ 
ferior tribunal, within that statute-^*^ Furthermore, 
it is held that “a mistaken finding of fact induced 
by an error of law apparent upon the record, the 
finding of a fact contrary to law, or the making 
of an order beyond the cognizance and power of 
the commission, can and will be corrected by the 


certiorari and review, as on appeal. 
-^Pipes V. Gallman, 140 So. 40, 174 
La. 257, annullingr 135 So. 690, 18 La. 
App. 434, answers conformed to 136 
So. 302, 173 La. 158, 

20 . Correcting* date of interest 

La,—Brewer v. Foshee, 179 So. 87, 
1S9 La. 220, modifying: 178 So. 778. 

21 . Me.—Jellerson v. Board of Po- 
lice of City of Biddeford, 187 A. 
713, 134 Me. 443. 

Mass.—Prusik v. Board of Appeal of 
Building Department of City of 
Boston, 160 N.E. 312, 262 Mass. 
451—Bradley v, Board of Zoning: 
Adjustment of City of Boston, 150 
N.E. 892, 255 Mass. 160—Coolidge 
V. Bruce, 144 N.E. 397, 249 Mass. 
465. 

Kature of writ 

“Certiorari” is a writ issued by 
superior court to inferior one, com- 
manding it to certify up its records 
of some proceeding not according to 
course of common law, that it may 
be determined whether there is any 
error in record for which it should 
be quashed,—Jellerson v. Board of 
Police of City of Biddeford, 187 A. 
713, 134 Me. 443. 

Pact questions 

Writ does not lie to correct ques¬ 
tions of fact, or to examine sufficien- 


cy of evidence to suppOrt findings 
of fact, unless objection was taken 
to evidence for incompetency, so as 
to raise legal question.—Murphy v. 
Justices of Municipal Court of Dor- 
chester Dist. of City of Boston, 116 
N.E. 969, 228 Mass. 12. 

22 . Mass.—^Maher v. Common- 
wealth, 197 N.E. 78, 291 Mass. 343 
—^W^hitney v. Judges of Dist. 
Court of Northern Berkshire, 171 
N.E, 648, 271 Mass. 448—Inhabi- 
tants of Town of Westport v. 
County Com*rs of Bristol County, 
141 N.E. 591, 246 Mass. 556. 

Buling on evidence must have re- 

sulted in substantial prejudice.— 
Walsh V. Justice of Dist. Ct. of 
Springfield, Mass., 9 N.E.2d 555. 

23. Md.—^Riggs V. Green, 84 A. 343, 
118 Md. 218, 226. 

24. Mich.—^Boughner v. Bay City, 
120 N.W. 597, 156 Mich. 193. 

Overruling of motion to dismiss 
Under Judicature Act c 14 § 4, 
abolishing demurrers, pleas in abate- 
ment, and pleas to the jurisdiction, 
certiorari will not lie to review an 
order overruling a motion to dismiss, 
on account of matters set up in the 
notice attached to the general issue, 

: where the matters so set up are not 
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matters which might have been rais¬ 
ed by demurrer, plea in abatement, 
or plea to the jurisdiction under the 
former practice.—Thomas Canning 
Co. v. Canners’ Exch. Subscribers at 
Warner Inter-Insurance Bureau, 167 
N.W. 882, 202 Mich. 64. 

Befusal to vacate judgment 
Where reviewable at all, a denial 
of a motion to vacate a judgment 
docketed in the Circuit court on a 
transcript from the justice court is 
reviewable by certiorari.—De Guz- 
man v. Shepherd, 196 N.W. 523, 225 
Mich. 606—Townsend v. Tudor, 1 N. 
W. 1050, 41 Mich. 263. 

25. Minn.—Mark v. Keller, 246 N. 

W. 472, ISS Minn, 1. 

11 C.J. p 93 note 83. 

Nature of writ of error 
A “writ of certiorari” is a writ of 
review in the nature of a writ of 
error or an appeal to review and cor¬ 
rect decisions and determinations al- 
ready made.—State ex rei. Nordin v. 
Probate Court of Hennepin County, 
Minn., 273 N.W. 636. 

23. Miss.—Porrest County v. Mel- 
ton, 86 So. 369, 123 Mass. 615. 

11 C.J. p 93 note 84. 

27. Miss.—Gulf, etc., R. Co. v. 
Adams, 38 So. 34S, 85 Miss. 772. 
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superior courts*’ on certiorari.^^ It is also held 
in that state that evidence may be heard by the 
Circuit court in order to make manifest error of 
law committed by the inferior tribunal.^^ 

In Missonri the ofhce of certiorari is said to be 
the same as at common law.30 The writ may be 
resorted to where the court to which it is directed 
has no jurisdiction or acts in excess or abuse of 
its jurisdiction or where there is no remedy by 
appeal or writ of error.31 

In New Jersey the application of the writ has 
been extended further than in almost any other 
state. The writ is used in that state, at least 
to some extent, both as a statutory substitute for 


a writ of error and as a common-law writ.32 It 
is regulated by several statutes, differing according 
to the court or tribunal involved and the nature of 
the proceeding. It is a proper method of redress 
for an individual whose rights are invaded by the 
action of persons clothed with authority and who 
exercise that authority illegally.33 In this respect 
it is commonly used to review the acts of mu- 
nicipal34 or state^S tribunals, bodies, or officers, and 
it is often used to review municipal ordinances, in 
respect of which its scope is much wider than in 
other states.3S The writ does not lie, however, to 
a Circuit court in the exercise of its judicial func- 
tions in the course of the common law,37 even 
though the court acts without jurisdictional author- 


dS. Miss.—Gulf, etc., R. Co. v. 
Adams, supra. 

29. Miss.—Robinson v. Mhoon, 9 So. 
887, 68 Miss. 712. 

30. Mo.—State ex rei. Jacobs v. 
Trimble, 274 S.W. 1075, 310 Mo. 
150—State ex rei Lunsford v. 
Landon, 265 S.W. 529, 304 Mo. 654 
—State ex rei Manion v. Dawson, 
225 S.W. 97. 284 Mo. 490—State ex 
rei, Shaw State Bank v. Pfeffle, 
293 S.W. 512, 220 Mo.App. 676. 
Nature, scope, and proper use to 

be made of a writ of certiorari are 
questions to be determined from the 
common law and decisions, the com- 
mon-iaw writ beingr unmodifled by 
statute.—State ex rei. Manion v. 
Dawson, 225 S.W. 97, 284 Mo. 490. 

31. Mo.—State ex rei. Lunsford v. 
Landon, 265 S.W. 529, 304 Mo. 654. 

11 C.J. p 93 note 88. 

32. N.J.—Crawford v. Hendee, 112 
A. 668, 95 N.J.Law 259. 

11 C.J. p 93 note 90. 

As writ of error 

Office of writ of certiorari, in suit 
to recover damages for wrongrful de- 
claring of chattel mortffagre in de- 
fault and for attempting to fore- 
close, to review order of court of 
common pleas settingT aside verdict 
as excessive. Is in nature of that of 
writ of error, and its allowance is 
governed by similar principies.—^Ca- 
liopoulos V. Chaffaris, 126 A. 471, 2 
N.J.Misc. 998. 

Supervisory purpbse 

Certiorari is prerogative writ by 
which supreme court exercises juris¬ 
diction to supervise proceedings of 
inferior tribunals and governmental 
establishments.—Melior v. Kaighn, 
99 A. 207, 89 N.J.Law 543, affirming, 
Sup., 96 A. 1015. 

33. N.J.—Hulett v. Borough of Sea 
Girt, 150 A. 202, 106 N.J.Eq. 118, 
affirmed 154 A. 741, 108 N.J.Eq. 
309. 

34(. N.J.—Crescent Hili v. Borough 
of Allendale, 192 A. 514, 118 N.J. 


Law 302—Ostrowsky v. City of 
Newark, 139 A. 911, 102 N.J.Eq. 
169—^^Villiams v. Board of Com’rs 
of Borough of Audubon, 126 A. 
664, 96 N.J.Eq. 459—Baker v. 

Reeves, 157 A. 174, 9 N.J.Misc. 
1303—Araneo-White Const. Co. v. 
Joint Municipal Sewer Commis- 
sion, 154 A. 313, 9 N.J.Misc. 243. 

Exclusive remedy 

Certiorari is not only an adequate, 
but is the exclusive, remedy for a 
judicial review of proceedings of a 
municipal body, in the absence of 
special equities or acts ultra vires.— 
Williams v. Board of Com’rs of Bor- 
ough of Audubon, 126 A. 664, 96 N. 
J.Bq. 459. 

Board of adjustmeut 

(1) Test of validity of order or 
resolution of board of adjustment 
should be by certiorari and not by 
bili for injunction.—Ostrowsky v. 
City of Newark, 139 A. 911, 102 N.J. 
Bq. 169. 

(2) Certiorari will lie to review 
refusal of board of adjustment to 
recommend to governing body that 
proposed structure be allowed in an 
area restricted by a borough zoning 
ordinance.—Crescent Hili v. Borough 
of Allendale, 192 A. 514, 118 N.J.Law 
302. 

Couseut giveu io railroad liue 
Where a railroad charter gives the 
right to build a branch line with 
municipal consent, the city’s consent 
is not ultra vires because the struc¬ 
ture will be a public nuisance, and 
a landowner suffering special dam- 
age will be entitled to review the 
consent by certiorari, because the 
structure, being authorized by stat¬ 
ute, will not be a nuisance subject 
to indictment or a civil suit for dam- 
ages, and otherwise he would have 
no remedy.—Seaman v. City of Perth 
Amboy, 116 A. 22, 97 N.J.Law 76, 
affirmed 119 A. 278, 98 N.J.Law 174. 

No iusistence on personal right 
Certiorari proceeding to review 
municipal action is not personal ac¬ 


tion, in which prosecutor may on 
snarp grounds insist on personal 
right.—Town of Hammonton v. El- 
vins, 127 A. 241, 101 N.J.Law 38— 
Simmons v. Borough of Wenonah, 
143 A. 73, 6 N.J.Misc. 902—Jersey 
Central Power & Light Co. v. Bor¬ 
ough of Spring Lake, 140 A. 677, 6 
N.J.Misc. 253. 

Beasonableness of municipality^s 
questionnaire issued to applicants 
for contract being debatable, certio¬ 
rari will properly issue.—Roselle v. 
Borough V. Verona, 186 A. 590, 14 N. 
J.Misc. 649. 

35. N.J.—^Jersey City v. State Wa- 
ter Policy Commission, 180 A. 627, 
13.N.J.Misc. 504. 

Validity of permit by state water 
policy commission for erection of 
dam to create lake for bathing pur- 
poses and bungalow sites twenty- 
four miles above municipal water 
supply, where evidence regarding di- 
version and pollution resulting from 
use thereof was conflicting, is re- 
viewable by certiorari on municipal- 
ity's application, debatable questions 
of law as well as of fact being in¬ 
volved.—Jersey City v. State Water 
Policy Commission, supra. 

36. N.J.—^Public Service Ry. Co. v. 
City of Camden, 112 A. 421, 422, 
95 N.J.Law 190, citing Corpus 
Juris—Orton v. Metuchen, 49 A. 
814, 66 N.J.Law 572—Ostrowski v. 
City of Newark, 139 A. 911, 102 N. 
J.Bq. 169—In re Raymond Plaza 
West, Newark, 189 A. 105, 15 N.J. 
Misc. 131—^Austermuhl v. Borough 
of Collingswood, 167 A. 771, 11 N. 
J.Misc. 671—^Van Dine v. Borough 
of Sussex, 139 A. 342, 5 N.J.Misc. 
1066. 

11 C.J. p 93 note 92. 

37. N.J.—Eder v. Hudson County 
Circuit Court, 140 A. 883, 104 N.J. 
Law 260—Caliopoulos v. Chagaris, 
126 A. 471, 2 N.J.Misc. 998. 

11 C.J. p 93 notes 93, 94. 

Court has geueral jurisdiction 
The writ does not lie to review 
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ity or enlarges or extends its judicial powers.^S 
The judgment of the court of common pleas on 
appeal from small cause courts is reviewable only 
by certiorari, and not by writ of error.39 

In New York the law governing certiorari to re- 
view proceedings against a body or officer exer- 
cising judicial, quasi-judicial, administrative, or 
corporate functions involving the exercise of judg¬ 
ment or discretion has been altered by statute, and 
writs of certiorari to review, mandamus, and pro- 
hibition have been expressly abolished.^® The sub- 
stituted remedy is not available to review deter- 
minations made by a court pf record or determina- 
tions not finally determining the rights of the par¬ 
ties, nor is it available in cases where an adequate 
review by appeal is available. It is held that the 
provision that the question involving the merits to 
be determined on the hearing is whether, in making 
the determination, any rule of law affecting the 
rights of the parties thereto has been violated to 
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the prejudice of petitioner, is the successor to the 
former provisions for certiorari.^i 

In North Dakota, under express provisions of 
the statute, the writ may be granted by the su¬ 
preme and district courts when inferior courts, offi- 
cers, boards, or tribunals have exceeded their ju- 
risdiction and there is no appeal, nor, in the judg¬ 
ment of the court, any other plain, speedy, and 
adequate remedy, and also when in the judgment 
of the court it is deemed necessary to prevent a 
miscarriage of justice.^- The statute has been con- 
strued to extend the function of the writ to other 
than judicial or quasi-judicial proceedings, and to 
extend it to every case where the inferior courts, 
officers, boards, or tribunals have exceeded their 
jurisdiction.^3 

In Pennsylvania the statute provides that ali ap¬ 
pellate proceedings in the supreme court, thereto- 
fore taken by writ of error, appeal, or certiorari, 
shall thereafter be taken in a proceeding to be 


CERTIOEABI 


proceedings in common-law actions 
in the Circuit court, for the reason 
that such court is one of record hav- 
ing general jurisdiction over com- 
mon-law actions.—Taylor Provision 
Co. V. Adams Express Co., 65 A. 508, 
72 N.J.Law 220. 

Transfer order 

Order of Circuit court authorizing 
transfer of case from district to Cir¬ 
cuit court because counterclaim ex¬ 
ceeded district courfs jurisdiction, 
is not properly reviewable by certio¬ 
rari.—^Eder v. Hudson County Cir¬ 
cuit Court, 140 A. 883, 104 N.J.Law 
260. 

38. N.J.—^Eder v. Hudson County 

Circuit Court, supra. 1 

38. N.J.—Corbett v. Madison T. M. 

C. A., 74 A. 297. 79 N.J.Law 126— 

Trimmer v. Bonnell, 46 A. 768, 65 

N.J.Law 66. 

40. Certiorari under prior statutes 

(1) Pormerly, the code expressly 
provided that the writ can be grant¬ 
ed only: First, where the right to 
the writ is expressly conferred, or 
the issue thereof is expressly au- 
thorized, by statute; or second, 
where the writ may be issued at 
common law and the right thereto 
has not been expressly taken away 
by statute; and it is also provided 
that the writ cannot be issued to 
reyiew a determination made "*in a 
civi! action or special proceeding, by 
a court of record, or a judge of a 
court of record.”—^People ex rei. 
Dawley v. Wilson, 133 N.B. 45, 232 
N.Y. 12, reversing 189 N.T.S. 585, 198 
App.Div. 158, reargument denied 134 
N.E. 563, 232 N.Y. 640—Pulton Coun¬ 
ty V. Board of Hudson River Regu- 
lating Dist.. 248 N.Y.S. 8, 231 App. 
Div. 408—11 C.J. p 94 note 97. 


(2) Where statute prescribed man- 
ner in which commissioner of Pub¬ 
lic education should exercise pow- 
ers conferred on him and perform 
duties imposed on him under statute 
relating to World War scholarship, 
action of commissioner of education 
in the exercise of such functions 
was properly reviewable by certio¬ 
rari.—^People ex rei. Anthony v. 
Graves, 279 N.Y.S. 847, 244 App.Div. 
860. 

(3) It was held that although 
Education Law §§ 890, 304, substan- 
tially reenacting L.1909 c 21 § 360, 
conferring on the commission of 
education quasi-judicial functions to 
determine controversies arising at 
school meetings, makes the decision 
of the commissioner on matters of 
school administration and policy 
final, in all matters outside its gen¬ 
eral policy and administration, where 
the education system interferes with 
the rights of the people, the courts 
have full jurisdiction, and hence the 
adoption of a budget and authoriza- 
tion of a tax levy at an annual 
school district meeting, without 
complying with statute as to voting 
thereon, is subject to review by cer¬ 
tiorari.—Miller v. Gould, 200 N.Y.S. 
884, 121 Misc. 270. 

(4) Where claim for services per- 
formed for board of education of a 
City has been presented to the board 
and has been disallowed on ground 
that it was not a legal claim, with¬ 
out the board passing on the merits 
of the claim, certiorari is a proper 
remedy to compel the board to pass 
on the claim on its merits.—^People 
ex rei. Kiehm v. Board of Education 
of City of Utica, 190 N.Y.S. 798, 198 
App.Div. 476. 


(5) Before 1868 the tendency of 
the courts in New York, in certiorari 
cases, was to refuse to examine into 
the evidence or to determine any 
question beyond that of jurisdiction. 
—Matter of Lauterjung, 48 N.Y.Su- 
per. 308. 

(6) In the year 1868 the court of 
appeals extended the scope of the 
writ.—^Peo. v. Metropolitan Bd. of 
Police, 39 N.Y. 506. 

(7) It seems that later decisions 
adopted this modification, and that 
the rule then was that on a common- 
law certiorari it is the duty of the 
court to examine the evidence and 
to determine whether there was any 
competent proof of the facts neces¬ 
sary to authorize the adjudication, 
and whether, in making it, any rule 
of law affecting the rights of the 
parties had been violated.—^Peo. v. 
Board of Police Comrs., 6 Hun 229, 
reversed on other grounds 67 N.Y. 
475. 

41. N.Y.—^Bonacker v. Chuckrow, 2 
N.Y.S.2d 265, 166 Misc. 171. 

Pailnre to send xLOtice 

The clerk of county board of su- 
pervisors, by failing to send one 
supervisor notice of meeting of 
board, although other members re- 
ceived notice, did not fail to per¬ 
form a duty specifically enjoined on 
him' by law or violate any rule of 
law affecting rights of parties with- 
in statute setting forth matters 
which could be determined in a pro¬ 
ceeding against a body or officer.— 
Bonacker v. Chuckrow, supra, 

42. N.D.—State ex rei Olson v. Wel- 
ford, 260 S.W. 593—Molander v. 
Swenson, 210 N.W. 9. 

43. N.D.—State ex rei Olson v. Wel- 
ford, 260 S.W. 593. 
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called an appeal; but sncli statute does not ex- 
tend the right of review or change the extent in 
cases already provided for, and hence certiorari 
lies under such statute only in those cases where 
it would lie before the statute.^^ 

In Puerto Rico the writ may be issued where 
there is a want of jurisdiction or where the pro- 
cedure established by law has not been followed.'^^ 

In Rhode Island, by statute, the supreme court 
has jurisdiction to issue certiorari to inferior courts 
'‘to correct and prevent errors and abuses therein 
when no other remedy is expressly provided.”^® 

In Tennessee, by statutory provision, the writ 
may be granted whenever authorized by law, and 
also in ali cases where an inferior tribunal, board, 

44. Pa.—^In re Incorporation of Elk- 

land Leather Workers’ Ass*n, 198 

A. 13. 

11 C.J. p 94 note 2. 

Appeal in natare of certiorari 

An appeal from a decree approv- 
inff the charter of a Corporation un¬ 
der the Nonprofit Corporation Law 
of 1933 is in the nature of a “certio¬ 
rari.”—In re Incorporation of Elk- 
land Leather Workers* Ass'n, su¬ 
pra. 

Litig'ant cannot he deprived of 
right of review by appeal in nature 
of certiorari so far as relates to 
question of jurisdiction.—^Appeal of 
Walker, 144 A. 288, 294 Pa. 385. 

Beview hy supreme court 

(1) The scope of review by the 
supreme court on certiorari is dif- 
ferentiated, depending on the stat- 
utes involved, review being limited 
to jurisdiction where the statute 
does not permit an appeal, or where 
it States that the decision of the 
court below is flnal, and review in 
the broad sense is proper when the 
statute is silent on the question of 
appeal.—In re Incorporation of Elk- 
land Leather Workers' Ass’n, Pa.. 

198 A. 13. 

(2) Where proceedings in lower 
court, on appeal from action of 
board of adjustment in refusing to 
issue permit for garagres, were held 
pursuant to statute which was silent 
as to right of appeal to higher court, 
supreme court on appeal from lower 
court was required to examine rec- 
ord in the broadest sense allowed by 
certiorari, that is, to review, solely 
with view of determining whether 
there was evidence to justify action 
taken by court below, and of cor- 
recting errors of law appearing 
therein.—^Fleming v. Board of Ad¬ 
justment of Borough of Prospect 
Park, 178 A. 813, 318 Pa. 582. 

Arrest proceedings in civil cases 

(1) The supreme court has juris- 


or officer exercising a judicial function has exceed- 
ed the jurisdiction conferred or is acting illegally 
when, in the judgment of the court, there is no 
other plain, speedy, and adequate remedy. It will 
lie on suggestion of diminution, where no appeal 
is given, as a substitute for appeal, instead of audita 
querela, and instead of writ of error.'^^ This pj-^. 
Vision is not intended to work a change in the com- 
mon-law function of certiorari as a supervisory 
writ.^^ The common-law writ may not be had to 
correct technical or formal errors not affecting the 
jurisdiction or power of the inferior tribunal or 
for the correction of defects not amounting to fun- 
damental illegality,^^ but is available to review the 
proceedings of inferior tribunals to determine 
whether there has been a failure to proceed ac- 
cording to the essential requirements of the law.50 

of an appeal and brings the case up 
for trial de novo.—Binford v. Car- 
line, 9 Tenn.App. 364. 

Sistiuction not destroyed 
Statutes providing for review of 
actions of boards and commissions 
by courts did not destroy distinction 
between writ of certiorari as em- 
ployed under common law for review 
of legality of action of board or in¬ 
ferior tribunal as within its juris¬ 
diction, and writ of certiorari au¬ 
thorized by statute to be employed 
in lieu of appeal for review and cor¬ 
rection of errors of fact and law 
committed by inferior tribunal.—An- 
derson v. City of Memphis, 72 S.W. 
2d 1059, 167 Tenn. 648. 

Scope not curtailed 

Tennessee legislative and judicial 
history manifest a strong purpose 
not to curtail the right to review by 
certiorari the exercise of judicial 
power by inferior or quasi-judicial 
tribunals.—Rhea County v. White, 
43 S.W.2d 375, 163 Tenn. 388. 

«Prom the earliest period of our 
judicial history, the certiorari has 
had given to it a much more extend- 
ed application than in England; and 
it has been used for purposes wholly 
unknown to the common law. It has 
been adopted, with us, as the almost 
universal method by which the Cir¬ 
cuit courts of general jurisdiction, 
both- civil and criminal, exercise con- 
trol over all inferior jurisdictione, 
however constituted, and whatever 
their course of proceeding; as well 
where they have attempted to exer¬ 
cise a jurisdiction not conferred, as 
where there has been an irregular, 
or erroneous exercise of jurisdiction, 
and in criminal proceedings as well 
as in civil.”—^Nashville v. Pearl, 11 
Humphr., Tenn., 249, 251—11 C.J. P 
94 note 5. 

49. Tenn.—State v. Hunt, 192 S.W. 
931, 137 Tenn. 243. 

5A Tenn.—Conners v. City ofKnox- 
ville, 189 S.W, 870, 136 Tenn. 428. 


diction to review on certiorari the 
proceedings of judges of the court of 
common pleas under a. warrant for 
the arrest of defendant or judgment 
debtor at the instance of plaintiff, on 
whose complaint the warrant was 
issued.—Morch v. Raubitschek, 28 A. 
369, 159 Pa. 559. 

(2) Proceedings on a warrant for 
arrest for a fraudulent debt are re- 
viewable on * certiorari.—Grieb v. 
Kuttner, 19 A. 1040, 135 Pa. 281— 
Hart V, Cooper, 18 A. 122, 129 Pa. 
297. 

45. Porto Rico.—^Montalno v. Nus- 
sa, 20 Porto Rico 500. 

11 C.J. p 94 note 3. 

40. R,I,—^Hyde v. Superior Ct., 66 
A. 292, 28 R.I. 204, 212. 

11 C.J. p 94 note 4. 

47. Tenn.—Conners v. City of Knox- 
ville, 189 S.W. 870, 136 Tenn. 428— 
Binford v. Carline, 9 Tenn.App. 
364. 

Certiorari for a full record 
Certiorari will lie to compel coun¬ 
ty court to comply with a statute 
providing that “when the validity of 
a last will or testament, written or 
nuncupative, is contested, the coun¬ 
ty court shall cause the fact to be 
certified to the Circuit court.”—Jen- 
kins V. Jenkins, 77 S.'W’.2d 805, 168 
Tenn, 292. 

Certiorari aud supersedeas will lie 
to supersede an illegal and unau- 
thorized entry, action, or order of 
j the trial court.—Johnson City v. 
Unaka Milling Co., 7 Tenn.Civ.App. 
490. 

48. Tenn.—Conners v. City of Knox- 
ville, 189 S.^. 870, 136 Tenn. 428. 

Statutory aud common-law writs 
distiuguished 

The common-law writ of certio¬ 
rari will lie only when a body acts 
beyond its jurisdiction or illegally 
within its jurisdiction and not to 
correct erroneous acts, while statu- 
, tory certiorari is a writ given in lieu 
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The supreme court has the power, by certiorari, to 
revise the action of the court of civil appeals in 
construing its own rules.^i 

In Vermont the office of the writ of certiorari 
is to provide for a review of the judicial action 
of inferior courts, special tribunals, public officers, 
and bodies exercising judicial functions in those 
instances where no other means of review is pro- 
vided; it is intended mainly to answer the objects 
and ends which are reached by writs of error, in 
those cases where that writ lies, that is, to revise 
the proceedings of inferior tribunals in matters of 
law.52 

In West Virginia it has been held that, although 
the general rule is that inquiry will be made into 
only such errors and defects as go to the jurisdic- 
tion of the court below, and that for ali other er¬ 
rors or irregularities the party must resort to his 
remedy by appeal or writ of error, yet if the in¬ 
ferior tribunal proceeds in a summary manner and 
not according to the course of the common law, and 
there is no remedy by appeal or writ of error, 
the court will consider other than jurisdictional 
questions.®^ 

In Wisconsin a distinction has been drawn be- 
tween cases where a review is sought of the pro¬ 
ceedings of a judicial tribunal and where the tri¬ 


bunal is quasi-judicial. It is held that, in ordinary 
cases, where the writ goes to inferior courts or 
tribunals, the record can be inspected only to 
ascertain whether such court acted within its ju- 
risdiction; but with respect to an officer having 
only quasi-judicial power, who acts in proceedings 
of a summary character, out of the course of the 
common law, the proceedings will be reviewed also 
to ascertain whether such person, having jurisdic- 
tion, has kept within it and has acted strictly ac¬ 
cording to the law; but the court cannot review 
mere questions of fact, where there is any conten- 
tion as to the proof, and it is confined to errors of 
law as distinguished from errors of judgment.^*^ 
Later decisions, however, seem to have disregarded 
this rule, and confine the scope of the writ to ju¬ 
risdictional questions.55 

§ 10. Discretion as to Grant of Writ 

Ordinarily certiorari issues in the discretion of the 
court authorized to issue it. 

Except where made so by constitutional provi- 
sion or by statute,^^ certiorari is not a writ of 
right, but issues only on special cause shown to the 
court to which application is made, and the court 
is vested with judicial discretion to grant or re¬ 
fuse the writ as justice may seem to require,®** 
except, in those jurisdictions where in addi tion to 


51. Tenn.—^Willoughby v. Jarvis, 

189 S.W, 366. 136 Tenn. 279. 

52. Vt.—Ci,ty of St. Albans v. Avery, 
114 A. 31, 95 Vt. 249, certiorari 
denied Ponda v. City of St. Al¬ 
bans, 42 S.Ct. 51, 257 U.S. 640, 66 
L.Ed. 408, and error dismissed 42 
S.Ct. 54, 259 U.S. 666, 66 L.Ed. 425. 

53. W.Va.—Poe v. Marion Mach. j 

Works, 24 W.Va. 517. ' I 

11 C.J. p 94 note 6. 

54. Wis.—State v. Whitford, 11 N. 
W. 424, 54 Wis. 150. 

55. Wis.—State v. Willcuts, 122 N. 
W. 1048, 140 Wis. 448—Gaster v. 
Whitcher, 94 N.W. 787, 117 Wis. 
668 , 98 Am.S.R. 698. 

56. Ga.—Taylor v. Georgia Power 
Co., 161 S.E. 669, 44 Ga.App. 326— 
Moore v. City of Winder, 73 S.E. 
529, 10 Ga.App. 384. 

11 C.J. p 128 note 2. 

Coastitutional rigbt 
The right to certiorari in a proper 
case is a constitutional right- and 
cannot be denied.—Taylor v. Geor- 
gia Power Co., 161 S.E. 669, 44 Ga. 
App. 326—Moore v. City of Winder, 
73 S.E, 529, 10 Ga.App. 384. 
XTnconstitiitloxial statute 
So-called “writ of review," not the 
same as certiorari or writ of review 
in the nature of certiorari, attempt- 
ed to be given any aggrieved party 


as of right to carry before supreme 
court orders of department of pub¬ 
lic Works, is in reality an appeal or 
writ of error, since the statute, de- 
clared unconstitutional, makes the 
issuance of the writ and the review 
thereunder a matter of right.—^North 
Bend Stage Line v. Department of 
Public Works, 16 P.2d 206, 170 Wash. 
217—11 C.J. p 128 note 2 [a]. 

57. U.S.—Philadelphia & Reading 
Coal & Iron Co. v. Gilbert, 38 S.Ct. 
58, 245 U.S. 162, 62 L.Ed. 221, dis- 
missing error Gilbert v. Philadel¬ 
phia & Reading Coal & Iron Co., 
162 N.T.S. 1121, 176 App.Div. 889 
—In re Ban, D.C.N.Y., 21 F.2d 1009 
—U. S. V. Rauch, D.C.N.T., 253 P. 
814. 

Ala.—Byars v. Town of Boaz, 155 So. 
383, 229 Ala, 22—Ex parte Kelly, 
128 So. 443, 221 Ala. 339. 

Ark,—^Board of Directors of St. 
Francis Levee Dist. v. Raney, 76 
S.W.2d 311, 190 Ark. 75—Axley v. 
Hammock, 50 S.W.2d 608, 185 Ark. 
939—White v. Board of Education 
of Independence County, 42 S.W. 
2d 989, 184 Ark. 480—Rural Spe¬ 
cial School Dist. No. 17 v. Ola Spe¬ 
cial School Dist. No. 10, 31 S.W. 
2d 129, 182 Ark. 197—Williamson 
V. Mitchell Auto Co., 27 S.W.2d 
96, 181 Ark. 693—^Park v. Rural 
Special School Dist. No. 26, 292 S. 

137 


w. 697, 173 Ark. 514— Mitchell v. 
Wright Hili Special School Dist., 
258 S.W. 331, 162 Ark. 277— Arka- 
delphia Milling Co. v. Clark Coun¬ 
ty Board of Equalization, 206 SW. 
70, 136 Ark. ISO—Ruse v. Kocou- 
rek, 196 S.W. 938, 130 Ark. 39— 
Kenyon v. Gregory, 192 S.W. 887, 
127 Ark. 525, 

Cal.—Grinbaum v. Superior Court in 
and for City and County of San 
Francisco, 221 P. 635, 192 Cal. 528 
—Birch V. Board of Sup’rs of 
Orange County, 215 P. 903, 191 Cal. 
235—Howe v. Superior Court of 
California in and for Sacramento 
County, 274 P. 992, 96 Cal.App. 
767—^Associated Credit Exehange 
of San Francisco v. Barnett, 259 
P. 95, 85 Cal.App. 255—^Donovan v. 
Board of Police Com’rs of City 
and County of San Prancis«-o, 163 
P. 69, 32 Cal.App. 392. 

D.C.—U. S. ex rei Eure v. Borden, 
SO P.2d 527, 65 App.D.C. 84. 

Fla.—Young v. Stoutamire, 179 So. 
797—Shayne v. Pike, 178 So. 903, 
motion denied ISO So. 382—Great 
American Ins. Co. of New York v. 
Peters, 141 So. 322, 105 Fla. 380— 
State V. Simmons, 140 So. 187, 104 
Fla, 487—Brinson v. Tharin, 127 
So. 313, 99 Fla. 696—American Ry. 
Express Co. v. Weatherford, 93 So. 

; 740, 84 Fla. 264—Haile v. Gard- 

i ner, 91 So. 376, 82 Fla. 355—First 
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its ordinary function the writ may also fulfill the 
purposes of a common-law writ of error, in cases 
where it is being prosecuted in that capacity.^s In 
as much as the writ is a discretionary one, it is 


often denied where the power to issue it is un- 
questionable.5^ The general rule is said to be par- 
ticularly applicable where the writ is to be used to 
review decisions of special statutory boards.^O Xhe 


Nat. Bank v. Gibbs, 82 So. 618. 78 
Fla. 118—Harrison v. Frink, 77 So. 
663, 75 Fla. 22. 

Ill.__People V. Burdette, 120 N.B. 
519, 285 111. 48, reversing 207 111. 
App. 365—People v. Lynch, 255 111. 
App. 601—School Directors ofDist. 
No. 175. Ogle County, v. School Di¬ 
rectors of Dist. No. 173, Ogle 
County, 245 111.App-. 447. 

jkld.—State V, Rutherford, 125 A. 
725, 145 Md. 363. 

Mass.—McCabe v. Eno, 177 N.B. 857, 
277 Mass. 55—Whitney v. Judges 
of Dist. Court of Northern Berk¬ 
shire, 171 N.E. 648, 271 Mass. 448 
—^Broderick v. Department of Men- 
tal Diseases of Commonwealth of 
Massachusetts, 160 N.E. 404, 263 
Mass. 124—Crofts v. Board of As- 
sessors of North Adams, 158 N.E., 
561, 261 Mass. 191—Byfleld v. City 
of Newton, 141 N.E. 658, 247 Mass. | 
46. 

Mich.—In re Brewer, 228 N.W. 762, 
250 Mich. 450, afflrmed 231 N.W. 
89, 250 Mich. 450. 

Mo.—State ex rei. Duraflor Products 
Co. V. Pearcy, 29 S.W.2d 83, 325 
Mo. 335—McParland v. Terte, 8 S, 
W.2d 16, 320 Mo. 465—State ex rei. 
Union Biscuit Co. v. Becker, 293 S. 
W, 783, 316 Mo. 865, certiorari 
quashing record and judgment 
Spina V. Union Biscuit Co., App., 
273 S.W. 428—State ex rei. Jacobs 
V. Trimble, 274 S.W. 1075, 310 Mo. 
150—State ex rei. Berkshire v. El- 
lison, 230 S.W. 970, 287 Mo. 654— 
State ex rei. Gardner v. Hali, 221 
.S.W. 708, 282 Mo. 425—State ex 
rei. Edwards v. Donovan, 41 S.W. 
2d-842, 226 Mo-A.pp. 392—State ex 
rei. Shaw v. Pfeffle, 293 S.W. 512, 
220 Mo.App. 676, citing Corpus 
Juris. 

Mont.—State v. District Court of 
Sixteenth Judicial Dist. for Gar- 
field Countyi 202 P. 387, 61 Mont. 
427. 

Nev.—^Nevada Lincoln Mining Co. v. 
District Court of Eighth Judicial 
Dist., 187 P. 1006, 43 Nev. 396. 

N.H.—^Barker v. Young, 119 A 330, 
80 N.H. 447. 

iq-.j.—^Daniel B. Prazier Co. v. Bor- 
ough of Harvey Cedars, 168 A 128, 
110 N.J.Law 163 — Johnson v. 
Board of Embalmers and Funera! 
Directors, 153 A. 374, 107 N.J.Law 
380, dlsmissing appeal 149 A. 898, 
8 N.J.Misc. 177—Town of Ham- 
monton v. Blvins, 127 A 241, 101 
N.J.Law 38—Crawford v. Hendee, 
112 A 668, 95 N.J.Law 372—Ma- 
ginnis v. City of Wildwood, Cape 
May County, 108 A. 780, 94 N.J. 
Law 90—^City of Rahway v. 
Cleary, 159 A 813, 10 N.J.Misc. 


545, afflrmed 162 A 590, 109 N.J. 
Law 348—^Altschul v. Jersey City, 
151 A. 468, 8 N.J.Misc. 708—Sim- 
mons V. Borough of Wenonah, 143 
A. 73, 6 N.J.Misc. 902—Loomis v. 
Union City. 141 A 170, 6 N.J.Misc. 
330 — Jersey Central Power & 
Light Co. V. Borough of Spring 
Lake, 140 A 677, 6 N.J.Misc. 253 
—^Ninth Street Pier Co. v. Ocean 
City, 140 A 447, 6 N.J.Misc. 227— 
Brown v. Atlantic City, 136 A 608, 

5 N.J.Misc. 397—Smith v. Board of 
Com’rs of Atlantic City, 136 A 
607, 5 N.J.Misc. 390, afflrmed 139 
A 33, 104 N.J.Law 143—0'Connell 

V. City of Bayonne, 134 A 182, 4 
N.J.Misc. 708. 

NT.—^City of New York v. Nixon, 
183 N.Y.S. 6, 111 Misc. 224—Peo¬ 
ple ex rei. Brooklyn Heights R. 
Co. V. Public Service Commission 
of the First Dist, 166 N.Y.S. 825, 
101 Misc. 10. 

NC. —In re Snelgrove, 182 S.E. 335, 
208 NC. 670—^Womble v. Moncure 
Mill & Gin Co., 140 S.E. 230, 194 
NC. 577—King v. Taylor, 124 S.E. 
751, 188 NC. 450. 

ND. —Cofman v. Ousterhous, 168 N. 

W. 826, 40 ND. 390, 13 AL.R. 219. 
Okl.—Consolidated School Dist. No. 

8, Cimarron County, v. Wilder, 297 
P. 280, 148 Okl. 91—Oliver v. 

State, 251 P. 31, 122 Okl. 66— 
School Dist. Number'6 of McClain 
• County v. Board of County Com’rs 
of McClain County, 236 P. 21, 108 i 
Okl. 254—Southern Nat. Bank of | 
Wynnewood v. Wallace, 164 P. 461, 
63 Okl. 206. 

Pa.—Commonwealth v. Brosius, 6 
Pa.Dist & Co. 139. 

Porto Rico.—Hernandez v. Hutchin- 
son, 20 Porto Rico 484. 

R.L—Conte v. Roherts, 192 A. 814— 
Dimond v. Marwell, 190 A 683— 
Chew V. Superior Court 110 A 605, 
43 R.I. 194—^Parker v. Superior 
Court 100 A 305, 40 R.I. 214. 
Tenn.—Gaylor v. Miller, 59 S.W.2d 
502, 166 Tenn. 45—^Ashcroft v. 

Goodman, 202 S.W. 939, 139 Tenn. 
625. 

Tex.—Schwind v. Goodman, Com. 
App,, 221 S.W. 579, reversing, Civ. 
App., 186 S.W. 282—^Robertson v. 
National Spiritualists' Ass'n of 
United States of America, Civ. 
App,, 25 S.W.2d 889, error dis- 
missed. 

Utah.—Hallowel, Jones & Donald v. 
District Court for Utah County, 
26 P.2d 543, 82 Utah 561. 

Vt.—Chase v. Billings, 170 A 903— 
City of St. Albans v. Avery, 114 
A 31, 95 Vt 249, certiorari denied 
Fonda v. City of St Albans, 42 S. 
Ct 61, 257 U.S. 640, 66 L.Ed. 408, 

138 


error dismissed 42 S.Ct. 54, 257 U. 
S. 666, 66 L.Ed. 425. 

Wash.—^North Bend Stage Co. v. De¬ 
partment of Public Works, 16 P. 
2d 206, 170 Wash. 217—State v. 
Kay, 4 P.2d 498, 164 Wash. 685. 
Wis.—State v. County Board of 
Sup’rs of Sheboygan County, 216 
NW. 144, 194 Wis. 456. 

11 C.J. p 128 note 3. 

As regards private suitors 
Certiorari is not writ of right as 
regards private suitors, and issuance 
thereof is within sound judicial dis- 
cretion.—State ex rei. Duraflor Prod¬ 
ucts Co. V. Pearcy, 29 S.W,2d 83, 325 
Mo. 335—State ex rei. Plummer v. 
Gardner, 234 S.W. 53, 290 Mo. 143. 
Ooutiuuauce of writ discretionary 
Certiorari is not writ of right, and 
may be continued within discretion 
of court.—State ex rei. McFarland 
v. Terte, 8 S.W.2d 16, 320 Mo. 465. 
Ibargely discretionary 

(1) Issuance of writ of certiorari 
is largely matter of discretion.— 
Chase v. Billings, Vt., 170 A. 903. 

(2) It is perhaps more discretion¬ 
ary than either prohibition or man¬ 
damus.—State V. Kay, 4 P.2d 498, 
164 Wash. 685.- 

Neither side may claim right 
Petitioner cannot claim as a mat¬ 
ter of right that the writ issue, nor 
can his opponent claim as a matter 
of right that the writ shall not is¬ 
sue. — Oxley V. Hammock, 50 S.W.2d 
608, 185 Ak. 939. 

Beview of appellate court judgment 
A writ of certiorari from the su¬ 
preme court to review a judgment of 
the court of appeals and prevent 
contrariety of opinions is purely a 
discretionary writ.—State ex rei. 
Berkshire v. Ellison, 230 S.W. 970, 
287 Mo. 654. 

Writ of review 

(1) Writ of review is not writ of 
absolute right.—Crow v. Board of 
Sup'rs of Stanislaus County, App., 
27 P.2d 655, hearing denied 28 P.2d 
906, 135 Cal.App. 451. 

(2) Jurisdiction of supreme court 
to issue “writ of review,” is discre¬ 
tionary.—^North Bend Stage Line v. 
Department of Public Works, 16 P. 
2d 206, 170 Wash. 217. 

(3) Writ of review is not an in- 
alienable right, but merely a privi- 
lege which can be exercised only in 
cases clearly provided.—State v. Ko- 
zer, 247 P. 806, 118 Or. 556. 

58. NJ.—Crawford v. Hendee, 112 
A 668, 95 N.J.Law 372. 

58. U.S.—Hyde v. Shine, Cal., 25 S. 

Ct. 760, 199 U.S. 62, 50 L.Ed. 90. 
00. Ak.— Mitchell v. Wright Hili 
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writ will be granted only where necessary to pre- 
vent substantial wrong,^i or to do substantial jus- 
tice ,^2 especially where the matters in controversy 
are of a public nature.^3 ^ stipulation between 
the parties cannot deprive the court of its discre- 
tion.64 

§ 11. — Nature of Discretion 

The discretion is a sound Judicia! discretion founded 
on correct lega! princip!es and its c!ear abuse is generaliy 
reviewable. 

The discretion vested in a court to issue or deny 
certiorari, is not an arbitrary one, governed by the 
whim or caprice of the tribunal, but it is a sound, 


§ 11 

judicial discretion, dependent on the settled legal 
principies applicable to the case, and an abuse there- 
of is generaliy reviewable but such discretion 
will be interfered with only where a ciear case of 
abuse thereof is shown.^® It is important that the 
writ be guarded from abuse and from encroachment 
on the regular procedure for review to the confu- 
sion of the practice, the practitioners, and the 
courts.^'^ 

Cause must be shown, The writ of certiorari, 
being discretionary, will be allowed or granted only 
when the application shows some special ground or 
cause for its issuance.®^ Conversely, under the rule 


special School Dist., 258 S.W. 331,1 
162 Ark. 277. 

61. Tenn.—Gaylor v. Miller, 59 S. 
W.2d 502, 166 Tenn. 45—^Ashcroft 

V. Goodman, 202 S.W, 939, 139 
Tenn. 625. 

11 C.J. p 129 note 6. 

Qaestion of practice 
To justify the grant of a writ of 
certiorari the petition must raise an 
issue of law of gravity and impor- 
tance rather than a mere auestion of 
practice and evidence.—^Briesenick v. 
Dimond, 142 S.B. 118, 166 Ga. 780, 
dismissing certiorari 134 S.B. 350, 35 
Ga,App. 668. 

62. Ala.—^Byars v. Town of Boaz, 
155 So. 383, 229 Ala. 22. 

—^White v. Board of Education 
of Independence County, 42 S.W. 
2d 989, 184 Ark. 480—Rural Spe¬ 
cial School Dist. No. 17 v. Ola 
Special School Dist. No. 10, 31 S. 

W. 2d 129, 182 Ark. 197. 

Mo.—State ex rei. Shaw State Bank 
V. Pfeffle, 293 S.W. 512, 220 Mo. 
App. 676. 

N.H.—Barker v. Toung, 119 A. 330, 
80 N.H. 447. 

N.C.—^King V. Taylor, 124 S.B. 751, 
188 N.C. 450. 

Where trihunal has jurisdiction 
Where tribunal whose records are 
attacked has jurisdiction in the 
premises, writ of certiorari is not 
granted as of right, but at sound dis¬ 
cretion of . court, when it appears 
that injustice will be done.—Rogers 
V. Brown, 181 A. 667, 134 Me. 88. 

63. Tenn.—Gaylor v. Miller, 59 S.W. 
2d 502, A66 Tenn. 45—^Ashcroft v. 
Goodman, 202 S.W. 939, 139 Tenn. 
625. 

11 C.J. p 129 note 4. 

64. 111.—Sampson v. Chestnut Tp. 
Highway Comrs., 115 111,App. 443. 

65. Ala.—Byars v. Town of Boaz, 
155 So. 383, '229 Ala. 22. 

111.—^People V. Burdette, 120 N.B. 
519, 285 111. 48, reversing 207 111. 
App. 365—School Directors of Dist. 
No. 175, Ogle County, v. School 


Directors of Dist. No. 173, Ogle 
County. 245 Ill.App. 447. 

11 C.J. p 129 note 8. 

According to judgment and con- 
Science 

Discretion of court on petition for 
writ of certiorari requires court to 
act according to dictates of its judg¬ 
ment and conscience, and it involves 
fair consideration of ali peculiar 
features of particular question in- 
volved.—^Axley v. Hammock, 50 S.W. 
2d 608, 185 Ark. 939. 

Agreeable to law and jnstice 

The discretion is to be exercised 
as the justice of the particular case 
may suggest and as agreeable to the 
law pertaining thereto.—Byars v. 
Town of Boaz, 155 So. 3S3, 229 Ala. 
22 . 

66. 111.—Butler V. Harrison, 124 111. 
App, 367. 

67. Wash.—State v. Kay, 4 P.2d 
498, 164 Wash, 685, 

Certiorari by single tazpayer 
The discretion to grant the writ 
of certiorari should be warily exer¬ 
cised when brought by a single tax- 
payer, and its effect would be to nul- 
lify the valuation of property for 
taxation in this entire city, especial¬ 
ly where the taxpayer had other 
remedies which would prevent a de- 
nial of justice, if the writ were re- 
fused.—State ex rei. Gardner v. Hali, 
221 S.W. 708, 282 Mo. 425. 

For review of court of appeals 
In view of the origin and purpose 
of constitutional amendment of 1916, 
Const. art 6 § 2 par 5, defining ju¬ 
risdiction of court of appeals and of 
supreme court, the supreme court’s 
power to review decisions of court 
of appeals, a court of last resort in 
many respects, by certiorari should 
be exercised cautiously, and writ is- 
sued only in cases involving great 
public concern and in matters of im- 
portance.—Central of Georgia Ry. 
Co. V. Yesbik, 91 S.B. 873, 146 Ga. 
620, granting certiorari Tesbik v. 
Central of Georgia Ry, Co., 91 S.B. 
274, 19 Ga.App. 252, affirmed 92 S. 
, E. 527, 146 Ga. 769. 
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After waiver 

It would be an abuse of discretion 
to allow certiorari to review an or- 
der to hold to bail, after a trial on 
the merits had been set aside, to one 
arrested in suit by capias who, by 
appearing and pleading after mo- 
tions W'ere heard and dismissed, 
waived the right even to have the 
order to hold to bail set aside after 
verdict at trial on the merits.—Cen¬ 
tral Lumber Co. v. Smith, N.J., 132 
A. 326. 

68. Ark.—Mitchell v. Wright Hili 
Special School Dist., 258 S.W. 331, 
162 Ark. 277. 

D.C.—U. S. ex rei. Eure v. Borden, 
80 F.2d 527, 65 App.D.C. 84. 

Fla.—Toung v. Stoutamire, 179 So. 
797. 

111.—School Directors of Dist. No. 
175, Ogle County v. School Direc¬ 
tors of Dist. No. 173, Ogle County, 
245 IlLApp. 447. 

Mo.—State ex rei. Shaw State Bank 
V. Pfeffle, 293 S.W. 512, 220 Mo. 
App. 676. 

N.C.—^Womble v. Moncure Mill & 
Gin Co., 140 S.B. 230, 194 N.C. 
577—King v. Taylor, 124 S.B. 751. 
18S N.C. 450. 

Tex.—Schwind v. Goodman, Com. 
App., 221 S.W. 579, reversing, Civ. 
App., 186 S.W. 282—Robertson v. 
National Spiritualists’ Ass’n of 
United States of America, Civ. 
App., 25 S.W.2d 889, error dis¬ 
missed—Comstock V. Lomax, Civ. 
App., 135 S.W. 185. 

Porto Rico.—Hernandez v. Hutchin- 
son, 20 Porto Rico 484. 

11 C.J. p 129 note 11. 

Beview of snmmary proceeding 
To justify review of an order re- 
fusing leave to file an amended com- 
plaint and to grant a temporary in- 
junction until a case can be heard on 
its merits, it must clearly appear 
that plaintiff in the action below has 
alleged facts which, if true, entitle 
it to a temporary injunction, and 
that failure to obtain such an in¬ 
junction will Work irreparable injury 
which will accrue before the case 
can be heard on the merits, or an 
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established, the writ will never be denied in a prop- 
er case.®9 

§ 12. -Writ Inadequate or Not Beneficial 

The writ wlll be denied where its effect wouid be In¬ 
adequate or vain. 

In the exercise of the discretion heretofore dis- 
cussed, the writ of certiorari will not be granted 
where the remedy afforded will be inadequate or 
where no beneficial resuit will follow.*^® Thus, the 
writ will not lie where its operation wouid be vain 
and useless,'^^ as where any judgment that might 


be entered wouid be futile neither will the writ 
issue where it appears that if so issued it must 
inevitably be quashed,73 as where the action of the 
inferior tribunal sought to be reviewed is correct.74 
Certiorari will not be granted to review an alleged 
determination by the superintendent of Insurance 
where there has been no formal hearing or deter¬ 
mination and the only possible return wouid con- 
sist of correspondence.*^® 

§ 13. — Writ Prejudicial 

The writ shouid not issue where It wouid operate In- 
equltabiy, unjustly, or mischlevously. 


appeal will lie to the supreme court, 
as well as a showing that plaintiff 
has no other plain, speedy, or ade- 
quate remedy.—State v. Smith. 208 
P. 1, 120 Wash. 540. 

To review probate matters 

The writ of certiorari to annui 
proceedings in the county court in 
probate matters is not a writ of 
riifht in the sense that the proceed- 
inir will be revised for errors as on 
appeal; relief is only granted in 
such a case where it is made to ap- 
pear that the proceeding is void or 
that some substantial wrong or in- 
justice to the estate has been done. 
—Robertson v. National Spiritual- 
ists’ Ass'n of United States of Amer¬ 
ica, Tex,Civ.App., 25 S.W.2d 889, er¬ 
ror dismissed—Comstock v. Lomax, 
Tex.Civ.App., 185 S.W. 185. 

69, Fla.—Toung v. Stoutamire, 179 
So. 797. 

70, Cal. — Manoogian v. Superior 
Court in and for Imperial County, 
192 P. 168, 48 CaLApp. 609. 

Fla. — General Motors Acceptance 
Corporation v. Judge of Circuit 
Court, Eleventh Judicial Circuit 
in and for Dade County, 136 So. 
621, 102 Fla. 924. 

lowa.—State v. Beem, 207 N.W. 361, 
201 lowa 373. 

La.—State v. Kinsley, 81 So. 248, 
144 La. 676. 

Mo.—McFarland v. Terte, 8 S.W.2d 
16, 320 Mo. 465. 

N.J.—Parker v. Borough of Point 
Pleasant, 167 A. 217, 11 N.J.Misc. 
535. 

N.M.—Moore v. Brannin, 255 P. 395, 
32 N.M. 249. 

N.D.—State v. Thursby-Butte Spe- 
cial School Dist. No. 87, in Mc- 
Henry County, 178 N.W. 787, 45 
N.D. 555, citing CJorpns Juris. 

R.I.—Carpenter v. Town Councll of 
Town of Warwick, 124 A. 100, 45 
R.I. 494, 

Vt.—Chase v. Billings, 170 A. 903, 
106 Vt, 149. 

11 C.J. P 130 note 12, 

Ijisnit of inquiry as to useful pnr- 
pose 

While a writ of certiorari will not 
issue unless it may serve some good 


purpose, where the proceeding is had 
to review an admittedly void order 
of a school hoard, the inquiry to 
determine whether a good purpose is 
served thereby will not extend to the 
determination of the legality of pri¬ 
or acts of the board which may 
properly be inquired into in the civil 
action substituted for quo warranto. 
—State V. Thursby-Butte Special 
School Dist. No. 37, in McHenry 
County, 178 N.W. 787, 45 N.D. 555. 
Belief impossible 

Certiorari will not issue to review 
orders directing a special adminis¬ 
trator to make certain payments, 
even though those orders were void, 
where the payments have already 
been made and the special adminis¬ 
trator was not a party to certiorari 
so that judgment against him for 
the payments could not be rendered. 
—^Manoogian v. Superior Court in 
and for Imperial County, 192 P. 168, 
48 CahApp. 609. 

ITo fuzLctiou to dlscharge 
Where it appears that a writ of 
certiorari wouid no longer have any 
function to dlscharge, the applica- 
tion therefor will be dismissed.— 
State v. Knisely, 81 So. 248, 144 La. 
676, 

71. Ala.—^Putman v. Williams, 150 
So. 702, denying certiorari 150 So. 
701, 25 Ala.App. 552. 

N.J.—Riddle v. Commissioner of 
Banking and Insurance, Sup., 100 
A. 692—^Union County Develop- 
ment Co. v. Kaltenbach, 128 A. 
396, 3 N.J.Misc. 341—Henry Beck- 
er & Son v. Dowling, 128 A. 395, 
3 N.J.Misc. 338—^Falco v. Kalten¬ 
bach, 128 A. 394, 3 N.J.Misc. 333. 

72, N.J.—^Ashworth v. Court of 
Common Pleas of Sussex County, 
106 A. 20, 92 N.J.Law 282. 

Wis.—State v. County Board of 
SupTs of Sheboygan County, 216 
N.W. 144, 194 Wis. 456. 

Inability to afford xelief 

(1) Since only the raunicipal court 
can approve an appeal undertaking 
under Code § 31, a writ of certiorari 
is not the proper remedy for the re- 
fusal to approve such undertaking, 
as the supreme court could give no 
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relief on such a writ, but the proper 
remedy was by rule to show cause 
why the undertaking shouid not be 
accepted.—Vicory v. Totaro, 277 F. 
546, 51 App.D.C. 144. 

(2) The writ will not issue to re¬ 
view allegedly capricious orders of 
county commissioners redistricting a 
county as to commissioner districts 
where there can be no trial de novo 
to establish the population of the 
proposed districts.—State v. Board 
of Com'rs of King County, 263 P. 
735, 146 Wash. 449. 

73. Ark.—Park v. Rural Special 
School Dist. No. 26, 292 S.W. 697, 
173 Ark. 5X4. 

Fla.—Grand Lodge, K. P., of North 
America, South America, Europe, 
Asia, Africa, and Australia v. Wil¬ 
liams, 165 So. 688, 122 Fla. 147— 
General Accident, Fire & Life As- 
sur. Corporation, Limited, of 
Perth, Scotland, v, Colyer, 151 So. 
717, 111 Fla. 771. 

74fe Ala.—Ex parte Armbrecht, 84 
So. 725, 203 Ala. 585, denying cer¬ 
tiorari Paterson-Edey Lumber Co. 
V. Pirm Lumber Co., 84 So. 314, 17 
AlaApp. 262. 

Ark.—^Park v. Rural Special School 
Dist. No. 26, 292 S.W. 697, 173 
Ark. 514. 

Fla.—Grand Lodge, K. P., of North 
America, South' America, Europe, 
Asia, Africa and Australia v. Wil¬ 
liams, 165 So. 688, 122 Fla. 147, 
Dlrected verdict proper 
In certiorari proceedings an insur- 
er on a policy providing for pay- 
ment to insured in case of perma¬ 
nent disability is not entitled to 
have a judgment of civil court of 
record for insured quashed merely 
because the verdict was directed by 
such court, where the Circuit court 
affirmed judgment on appeal, insurer 
offered no evidence, and evidence ad- 
duced by insured was consistent 
with allegations of declaration, did 
not tend to prove the asserted de¬ 
fense, and was ample to support 
verdict.—^New England Mut. Life 
Ins. Co. V. Huckins, Fla., 173 So. 696. 
75, N.T.—In re M. Groh’s Sons, 167 
N.Y.S. 883, 101 Misc. 611. 
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Certiorari should not be allowed where it would 
operate inequitably and unjustly;'^^ or, as it is 
sometimes put, the courts are not inclined to allow 
the writ where the equities of the case do not war- 
rant itJ*^ It should not be employed where its use 
does an injustice and deprives one of a legal right 
which would have been established by the proceed- 
ings sought to be reviewed had that proceeding 
been conducted in compliance with the striet forms 
of lawJ® It is properly refused where the effect 
of a reversal would be to cause a loss of more 
efficient remedies or otherwise to cause prejudice;"^ 
or where, should the writ be granted and the pro- 
ceedings quashed or reversed, mischievous conse- 
quences would ensue and the parties or third per- 
sons could not be placed in statu quo.^O 

The court will also consider whether or not the 
issuance of the writ will lead to inextricable con- 
fusion.^^ 

To piiblic. Where great public detriment or in- 
convenience would resuit or might have resulted 
from interfering with the proceedings of public 
bodies which exercise rights in which the people 


at large are concerned, and no substantial injury 
would resuit from its refusal, the writ has been 
denied,^- and its allowance in such cases is dis- 
cretionary.^3 Thus, in a case where the allowance 
of the writ would perhaps suspend for a considera- 
ble period of time the prosecution of a great pub¬ 
lic Work of prime necessity to a large number of 
persons, the discretion lodged in a superior court 
in the matter of the allowance of the prerogative 
writ should be sparingly exercised.^^ 

§ 14. —- Magnitude of Error 

The writ will not issue in the absence of substantia! 
injury or injustice to petitioner. 

If the error is manifest and substantial injury 
has been sustained, the writ should be allowed in 
an otherwise proper case.®^ Conversely, in the ab- 
sence of some substantial injury or manifest in¬ 
justice to petitioner the writ should not, as a rule, 
issue.s® Thus, where there is doubt as to peti- 
tioner’s right to certiorari and its denial can work 
no ultimate injury to him it should be denied.S7 
The writ may, and generally will, be denied where 
substantial justice has already been done,S8 where 


76. N.J.—Brown v. Atlantic City, 
136 A. 608, 5 N.J.Misc. 397, 

11 C.J. p 130 note 16. 

77. N.J.—Loomis v. Union City, 141 
A. 170, 6 N.J.Misc. 330. 

78. Ark.—^Arkadelphia Milling Co. 
V. Clark County Board of Equali- 
zatiop, 206 S.W. 70, 136 Ark. 180. 

79. Mich.—Morrison v. Emsley, 19 
N.W. 187, 53 Mich, 564. 

80. Cal.—Hagar v. Tolo County, 47 
Cal. 222. 

Mass.—Rutland v. Worcester Coun¬ 
ty, 20 Pick. 71. 

Vt—Sowles V. Bailey, 37 A. 751, 69 
Vt. 277. 

81. Cal.—Crow v. Board of Sup’rs 
of Stanislaus County, 27 P.2d 655, 
135 CaLApp. 451, hearing denied 
28 P.2d 906, 135 Cal.App. 451. 

82. 111.—School Directors of Dist. 
No. 175. Ogle County, v. School 
Directors of Dist. No. 173, Ogle 
County, 245 Ill.App. 447. 

N.J.—Daniel B. Frazier Co. v. Bor- 
ough of Harvey Cedars, 168 A. 128, 
110 N.J.Law 163—Brown v. At¬ 
lantic City, 136 A. 608, 5 N.J.Misc. 
.397. 

N.Y.—People ex rei. Hoesterey v. 
Taylor, 205 N.T.S. 897, 899, 210 
App.Div. 196, reversing 202 N.Y. 
S. 7, 121 Misc. 718, reversed on 
other grounds 147 N.E. 223, 239 N. 
Y. 626, citing Corpus Juris. 

11 C,J. p 130 note 17. 

Where uo public couveuieuce 
would be subserved by granting 
writ of certiorari to review a mat- 
ter pending matter before the public 
utility commissioners, writ will be 


denied.—Loomis v. Union City, 141 
A. 170, 6 N.J.Misc. 330. 

83. N.J.—Brown v. Atlantic City, 
136 A. 608, 5 N.J.Misc. 397. . 

N.D,—State v. State Board of Can- 
vassers, 172 N.W. 80, 84, 44 N.D. 
126, citing Corpus Juris. 

11 C.J. p 130 note 18. 

84. N.J.—Ninth St. Pier Co. v. 
Ocean City, 140 A. 447, 6 N.J.Misc. 
227—^Nelson v. Town of Kearny, 
132 A. 299, 4 N.J.Misc. 157. 

85. Tex. — Schwind v. Goodman, 
Com.App., 221 S.W. 579, reversing, 
Civ.App., 186 S.W. 282. 

11 C.J. p 130 note 19. 

86. Fla.—Young v. Stoutamire, 179 
So. 797. 

Mass.—^Walsh v. Justice of Dist. Ct. 
of Springfleld, 9 N.E.2d 555—Maher 
V. Commonwealth, 197 N.E. 78, 291 
Mass. 343—Whitney v. Judges of 
District Court of North Berkshire, 
171 N.E. 648, 271 Mass. 448—In- 
habitants of Town of Westport v. 

[ County Com'rs of Bristol County,! 
I 141 N.E. 591, 246 Mass. 556. 

I Mont.—State v. District Court of 
Second Judicia! Dist., 272 P. 242, 
83 Mont. 849. 

N.H.—Barker v. Young, 119 A. 330, 
80 N.H. 447. 

N.Y.—City of New York v. Nixon, 
183 N.Y.S. 6, 111 Misc. 224. 

R.I.—^Dimond v. Marwell, 190 A. 683 
—Sahagian v. Superior Court, 129 
A. 813, 47 R.I. 85. 

No injury shown 

Improper rendition of personal 
judgment against nonresident de¬ 
fendant for amount paid from pro- 
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ceeds of sale of his property under 
condemnation order is not injurious 
to him, so that judgment should not 
be quashed nor sale vacated on cer¬ 
tiorari.—^Ex parte Luther, 168 So. 
596, 232 Ala. 518. 

No substantial infirmity below 
An application for writ of certio¬ 
rari to review resolution of board 
of chosen freeholders relating to 
procurement of voting machines will 
be denied, where court is unable to 
discern such substantial infirmity in 
proceedings attacked as to call for 
allowance of writ after considera- 
tion of statute involved, affidavits, 
and briefs.—Shachat v. Board of 
Chosen Freeholders of Essex Coun¬ 
ty, 189 A. 624, 15 N.J.Misc. 216. 
Damage too remote 
Length of time in business, meth- 
ods employed to establish reputation 
for its cabbage seed, and fact that 
seeds which defendant raised under 
contract with plaintiff to be deliv- 
ered to plaintiff were wrongfully 
withheld and may reach market 
without passing through its hands, 
does not entitle seed company to a 
writ to review an order vacating a 
temporary injunction, as cabbage 
seed is merely a commercial com- 
modity, with a market value, and 
any damage that would resuit to the 
relator aside from its profit in hand- 
ling the seed would be incidental and 
remote.—State v. Brawley, 176 P. 
337, 104 Wash. 374. 

87, Tenn.—Medlin v. Mercantile 

Bank & Trust Co., 6 Tenn.App. 666. 

88. Fla.—Robbins Holding Co. v. 

Morris, 179 So. 404, 
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a review of technical nonprejudicial errors or ir- 
regularities is sought,S9 or where, although there 
is error in fact, substantial justice has been done, 
and no appreciable injury has resulted to the com- 
plaining party.^^ Injury to a party who makes 
no complaint is not sufficient.^i 

§15. - Existence of Other Remedies 

Despite the fact that the issuance of certiorari 
is discretionary it vvill, as shown infra § 37, gen- 
erally be denied where another equally adequate 
remedy is available elsewhere. 

§ 16. - Laches and Limitations 

As is shown infra § 66, generally certiorari will 
not be granted where the petitioner has been guilty 
of laches, or has not made application therefor in 


due season; but these objections are addressed to 
the sound discretion of the court, and the writ 
will be awarded or refused according as it may or 
may not promote the ends of justice. 

§ 17. Judicial Nature of Proceedings Review- 
able in General 

a. In general 

b. What are judicial or quasi-judicial 

acts 

a. In General 

Except In a few jurfsdictions certiorari will not lie 
to review any acts not judicia! or quasi-Judiciai in 
nature. 

Certiorari is the appropriate process to review 
the proceedings of bodiesu and officers acting in a 
judicial or a quasi-judicial character.^2 Further- 


Mass.—Marinelli v. Board of Appeal 
of Building Department of City of 
Boston, 175 N.E. 479, 275 Mass. 
16S. 

Tenn.—^Ashcroft v. Goodman. 202 S. 

W. 939, 139 Tenn. 625. 

Sale of infants’ land 
Where a guardian applying for 
sale of ward's land became clerk of 
the probate court and as clerk gave 
notice of the application for sale, 
the wards, receivlng full value of 
the land sold, could not set aside the 
sale on certiorari.—Schwind v. Good¬ 
man, Tex.Com.App., 221 S.W. 579, re- 
versing Goodman v. Schwind, Civ. 
App., 186 S.W. 282. 

89. Mass.—Morrison v. Selectmen 
of Town of Weymouth, 181 N.E. 
786, 279 Mass. 486—^Whitney v. 
Judges of Dist. Court of Northern 
Berkshire, 171 N.E. 648, 271 Mass. 
448. 

Mont.—State v, District Court of 
Second Judicial District, 272 P. 
242, 83 Mont. 349. 

N.Y.—City of New York v. Nixon, 
183 N.Y.S. 6, 111 Misc. 224. 

R.I.—Parker v. Superior Court, 100 
A. 305, 40 R.I.'214. 

11 C.J. p 130 notes 13, 20. 

9<X Mass.—^Amero v. Board of Ap¬ 
peal of City of Gloucester, 186 N. 
E. 61, 283 Mass. 45—^Morrison v. 
Selectmen of Town of Weymouth, 
181 N.E. 786, 279 Mass. 486—Whit- 
ney v. Judges of Dist. Court of 
Northern Berkshire, 171 N.E. 648, 
271 Mass. 448—Byfield v. City *of 
Newton, 141 N.E. 658, 247 Mass. 
46. 

R.I.—Sahagian v. Superior Court, 129 
A. 813, 47 R.I. 85—Parker v. Su¬ 
perior Court, 100 A. 305, 40 R.I. 
214. 

Tenn.—^Ashcroft v. Goodman, 202 S. 
W. 939, 941, 139 Tenn. 625, quoting 
Corpus Juris. 

Tex.—Schwind v. Goodman, Com. j 


App., 221 S.W. 579, reversing, Civ. 
App., 186 S.W. 282. 

11 C.J. p 130 note 20. 

Eztrinslc evideuce to show abseuce 
of injustice 

When the petition is presented, 
evidence extrinsic to the record may 
be received to show that no injustice 
has been done.—Sampson v. Chest- 
nut Tp. Comrs. Highways, 115 111. 
App. 443. 

PaUure to glve uotice 

Where action was defaulted and 
damages assessed on motion a year 
later, failure to give notice of mo¬ 
tion to defendant was not ground for 
certiorari, in absence of any showing 
that defendant suffered substantial 
injury thereby.—Sahagian v. Su¬ 
perior Court. 129 A. 813, 47 R.I. 85. 

91. Me.—Cushing v. Gay, 23 Me. 9. 

92. U.S.—^Angelus v. Sullivan, N.Y., 
246 F. 54, 158 C.C.A. 280. 

Ark.—Mitchell v. Directors of School 
Dist. No. 15, 239 S.W. 371, 153 Ark. 
50—Monette Road Improvement 
Dist, V. Dudly, 222 S.W. 59, 144 
Ark. 169. 

Cal.—^Norman v. Cogswell, 255 P. 
251, 82 Cal.App, 159—Broyles v. 
Mahon, 237 P. 763, 72 Cal.App. 484. 
D.C.—^Northern Pac, Ry, Co. v. In¬ 
terstate Commerce Commission, 23 
P.2d 221, 57 App.D.C. 318, certio¬ 
rari denied 48 S.Ct. 205, 275 U.S. 
572, 72 L.Ed. 433—Mickadiet v. 
Payne, 269 P. 194, 50 App.D.C. 115, 
affirmed Mickadiet v. Pali, 42 S.Ct. 
381, 258 U.S. 609, 66 D.Ed. 788. 
Pia.—^Florida Motor Lines v. Rail- 
road Com*rs, 129 So. 876, 100 Fla. 
538—Harry E. Prettyman, Inc. v. 
Florida Real Estate Commission, 
109 So. 442, 445, 92 Fla. 515, citing 
Corpus Juris—Sirmans v. Owen, 
100 So. 734, 87 Fla. 485. 

Ga.—^Bryant v. Board of Bducation 
of ColQuitt County, 119 S.E. 601, 
156 Ga. 688. 


lowa.—Riley v. City of Des Moines, 
212 N.W. 716, 203 lowa 1240— 
Ebert v. Short, 201 N.W. 793, 199 
lowa 147—^Lloyd v. Ramsay, 183 
N.W. 333, 192 lowa 103—Riggs v. 
Board of Sup’rs of Van Buren 
County, 164 N.W. 359, 181 lowa 
178. 

Me.—Rogers v. Brown, 181 A. 667, 
134 Me. 88. 

Mass.—Morley v. Wilson, 159 N.E. 
41, 261 Mass. 269, certiorari de¬ 
nied 48 S.Ct. 820, 276 U.S. 625, 72 

L. Ed. 738—^Lynch v. Crosby, 134 
Mass. 313. 

Mich.—^Beaverton Tp. v. Lord, 209 
N.W. 122, 235 Mich. 261. 

Minn.—State v. Canfleld, 208 N.W. 

181, 166 Minn. 414. 

Mo.—State ex rei Davidson v. Cald- 
well, '276 S.W. 631, 310 Mo. 397— 
State ex rei. Manion v. Dawson, 
225 S.W. 97, 100, 284 Mo. 490. cit¬ 
ing Corpus Juris—State ex rei 
Turner v. Penman, 282 S.W. 498, 
220 Mo.App. 193. 

N.M.—State v. Board of Com’rs of 
Quay County, 199 P. 359, 361, 27 N. 

M. 228, quoting Corpus Juris. 

N.Y.—Andes Co-op. Dairy Co. v. 

Baldwin, 266 N.Y.S. 18, 238 App. 
Div. 726, affirmed 189 N.E. 705, 263 

N. Y. 578—In re Carp, 166 N.Y.S. 
243, 179 App.Div. 387, afRrmed 117 
N.E. 1063, 221 N.Y. 643—People v. 
Taylor, 205 N.Y.S. 897, 899, 210 
App.Div. 196, citing Corpus Juris. 

Okl.—Haddock v. Johnson, 194 P. 
1077, 80 Okl. 250. 

Or.—Oregon City v. Clackamas Coun¬ 
ty, 247 P. 772, 118 Or. 546. 

R.I.—^Messier v. Healey, 175 A. 828, 
55 R.I. 1—Sisson v.- Peloquin, 133 
A. 621. 

Utah.—Board of Equalization of 
Kane County v. State Tax Com¬ 
mission of Utah, 50 P. 418, 88 
Utah 219, rehearing denied 54 P.2d 
1214, 88 Utah 228. 

Vt.—City of St Albans v. Avery, 114 
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more, it is unquestionably the general rule that this thority and there is no adequate remedy other- 

writ will lie for none other than acts partaking of wise.^^ In another jurisdiction certiorari is the 
a judicial nature.^3 proper method of redress for an individual whose 

On the other hand, in some jurisdictions the writ invaded by the actions of persons clothed 

is not limited to a review of judicial or quasi- authority and who exercise that authonty ille- 

judicial acts. Thus, in one jurisdiction the remedy actions may be administrative or mm- 

extends to every case where inferior courts, offi- ‘^^erial as well as judicial or quasi-judicial.9» 
cers, boards, or tribunals have exceeded their au- In one jurisdiction, while acts wholly administra- 


A. 31, 95 Vt. 249, certiorari denied 
Fonda v. City of St. Albans, 42 S. 
Ct. 51, 257 U.S. 640, 66 L.Ed. 408, 
and error dismissed 42 S.Ct. 54, 
259 U.S. 666, 66 L.Ed. 425. 

W.Va.—Queensberry v. State Road 
Commission, 138 S.E. 362, 103 W. 
Va. 714—Reynolds Taxi Co. v. 
Hudson, 136 S.E. 833, 103 W.Va. 
173. 

^is.—State V. Grootemaat, 231 N.W. 
628, 202. Wis. 155—State v. Wis- 
consin Highway Commission, 198 
N.W. 753, 183 Wis. 614. 

L1 C.J. P 120 note 50. 

93. U.S.—^U. S. V. Elliott, D.C.Wash., 
3 P.2d 496, affirmed, C.C.A., 6 P.2d 
292. 

Ark.—^Monette Road Improvement 
Dist. V. Dudley, 222 S.W. 59, 144 
Ark. 169. 

Cal.—Blue v. Division of Corpora- 
tions, Department of Investments, 
48 P.2d 80, 8 Cal.App.2d 485—Bay- 
side Land Co. v. Dooley, 284 

P. 479, 103 CaLApp. 253—^Nor- 

man v. Cogswell, 255 P. 251, 82 
Cal.App. 159—Pranco-Italian Pack- 
ing Co. V. State Pish and Game 
Commission, 243 P. 705, 75 Cal. 

App. 794—Southern California Pish 
Corporation v. State Pish and 

Game Commission, 243 P’. 705, 75 
Cal.App. 793—Pacific Marine Prod¬ 
ucts Co. V. State Pish and Game 
Commission, 243 P. 705, 75 Cal. 

App. 791—Stafford Packing Co. v. 
State Pish and Game Commission, 
243 P. 704, 75 Cal.App. 790—Van 
Camp Sea Pood Co^ v. State Pish 
and Game Commission, 243 P. 702, 
75 Cal.App. 764—Garin v. Pelton, 
209 P. 377, 58 Cal.App. 672—Sweet- 
nam v. Board of Police Com’rs of 
City of Dos Angeles, 206 P. 102, 
56 Cal.App. 644. 

Colo.—Board of Com*rs of Colorado 
State Soldiers’ and Sailors* Home 
V. Dunlap, 265 P. 94, 83 Colo. 360. 

Fla.—Florida Motor Lines v. Rail- 
road Com’rs, 129 So. 876, 100 Pia. 
538—Sirmans v. Owen, 100 So. 734, 
87 Pia. 485. 

Ga.—McDonald v. Marshall, 195 S.E. 
571—Southeastern Greyhound L. v. 
Georgia Pub. Service Com'n, 181 S. 
E. 834, 846, 181 Ga. 75, citing Cor¬ 
pus Juris—^Bryant v. Board of 
Education of Colquitt County, 119 
S.E. 601, 156 Ga. 688. 

Me.—Rogers v. Brown, 181 A. 667, 
134 Me. 88. 


Mich.—Beaverton Tp. v. Lord, 209 
N.W. 122, 235 Mich. 261. 

Miss.—Board of Sup’rs of Porrest 
County V. Melton, 86 So. 369, 123 
Miss. 615, citing Corpus Juris. 

Mo.—State ex rei. Davidson v. Cald- 
well, 276 S.W. 631, 310 Mo. 397— 
Hawkins v. City of St. Joseph, 281 

S. W. 420—State ex rei. Turner v. 
Penman, 282 S.W. 498, 220 Mo.App. 
193. 

N.M.—State v. Board of Coni’rs of 
Quay County, 199 P. 359, 27 N.M. 
228. 

N.T.—Neddo v. Schrade, 200 N.E. 
657, 270 N.T. 97. modifying 282 N. 

T. S. 251, 245 App.Div. 794—Long 
Island R. Co. v. Hylan, 148 N.E. 
189, 240 N.Y. 199, reversing 206 
N.Y.S. 239, 210 App.Div, 761—Kan- 
del V. Greene, 260 N.Y.S. 502, 263 
App.Div. 607, reargument denied 
261 N.Y.S. 1024, 238 App.Div. 756 
—Pisenne v. Bay Ridge Dist. Lo- 
cal Board, 294 N.Y.S. 595, 250 App. 
Div. 460—Sollecito v. Moss, 291 N. 
Y.S. 215, 161 Misc, 168—Hali v. 
Hood, 201 N.Y.S. 498, 121 Misc. 
572. 

Okl.—^Haddock v. Johnson, 194 P. 
1077, 80 Okl. 250. 

Or.—Oregon City v. Clackamas 
County, 247 P. 772, 118 Or. 546. 
R.I.—Messier v. Healey, 175 A. 828, 
55 R.I. 1—Sisson v. Peloquin, 133 
A. 621, 

Vt.—Chase v. Billings, 170 A. 903, 
106 Vt. 149. 

W.Va.—Quesenberry v. State Road 
Commission, 138 S.E. 362, 103 W. 
Va. 714. 

11 C.J. p 121 note 51. 

Batificatiou of constitutioual ameud- 
meut 

Certiorari does not lie to review 
state convention*s ratification of 
amendment to federal constitution 
and convention ofRcers' certification 
thereof to United States secretary 
of state, such acts not being judicial 
or quasi-judicial.—Chase v. Billings, 
170 A. 903, 106 Vt. 149. 

Writ of review will lie only to 
review the exercise of judicial func- 
tions.—Carson Estate Co. v. State 
Board of Equalization, 59 P.2d 122, 
6 Cal.2d 779—Standard Oil Co. of 
California v. State Board of Equali¬ 
zation, 59 P.2d 119, 6 Cal.2d 557— 
Dysart v. Daugherty, 62 P.2d 612, 
j 17 Cal.App.2d 525-r-Schwab-Wilson 
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Mach. Corporation v. Daugherty, 59 
P.2d 1057, 15 Cal.App. 701. 

Certiorari ia common law lies only 
to inferior courts and officers exer- 
cising judicial powers to re\’iew act 
judicial in its nature.—Florida Mo¬ 
tor Lines v. Railroad Com'rs, 129 So. 
876, 100 Fla. 53S. 

Where iaferior body is aot judicial 
tribunal, its proceedings will be re- 
viewed on certiorari only when its 
acts are of a judicial or quasi-judi¬ 
cial character.—Sweetnam v. Board 
of Police Com'rs of City of Los An¬ 
geles, 206 P. 102, 56 Cal.App. 644. 

Order of another board or tribunal 
cannot be reviewed by the circuii 
court in a case removed to it from 
a board of supervisors, unless such 
order is the basis for a judgment 
rendered by the board of supervisors 
in a judicial proceeding.—Board of 
Sup’rs of Porrest County v. Melton, 
86 So. 369, 123 Miss. 615. 

94. N.D.—State ex rei. Olson v. 
Welford, 260 N.W. 593. 

11 C.J. p 121 note 53. 

95. N.J.—Hulett v. Borough of Sea 

Girt, 150 A. 202, 106 N.J.Eq. IIS, 
affirmed 154 A. 741, 108 N.J.Eq. 
309—^Williams v. Board of Com’rs 
of Borough of Audubon, 126 A. 
664, 96 N.J.Eq. 459—Roselle v. 

Borough of Verona, 186 A. 590, 
14 N.J.Misc. 649—Araneo-White 
Const. Co. V. Joint Municipal Sew- 
er Commission, 154 A. 313, 9 N.J. 
Misc. 243. 

11 C.J. p 121 note 52. 

Befusal to fumish pians 

Under a statute preserving to any 
aggrieved person the right to review 
the action of a municipality in re- 
fusing to furnish pians and specifi- 
cations for a public work to a 
prospective bidder, municipality's re- 
fusal to furnish pians and specifica- 
tions for public work to prospective 
bidder is reviewable by certiorari.— 
Araneo-White Const. Co. v. Joint 
Municipal Sewer Commission, 154 A. 
313, 9 N.J.Misc. 243. 

Befusal to call electioa 
Where borough clerk refused to 
call election on filing of petition 
signed by twenty per cent of voters, 
his action will be set aside on cer¬ 
tiorari.—Baker v. Reeves, 157 Al. 174, 
9 N.J.Misc. 1303. 
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tive and not conditioned on quasi-judicial investiga- 
tion cannot be controlled by the writ, stili it is 
the rule that where an inferior officer or board is 
charged with an administrative duty, the perform- 
ance of which as an administrative act depends on 
and requires the existence or ascertainment of 
facts, the investigation of such facts is a quasi- 
judicial action reviewable by certiorari in so far 
as the facts in the record cdndition an administra¬ 
tive act^^ 

Particular acis lield judicial or quasi-judicial, 
The following acts, among others, have been held 
judicial or quasi-judicial: The action or determina- 
tion of a county board as to a petition for the 
creation of a new county,a petition to remove 
a county seat and remonstrances thereto,^^ as to 
notice of election for fire prevention district,^^ se- 
lection of newspaper for election notices,^ laying 
out and establishing a highway,^ rejecting a claim 
against the county,^ passing on bond of county offi¬ 
cer,^ raising salaries of clerks,^ division of funds 
between school districts;® the action or determina- 
tion of a town board as to compensation due un¬ 
der a contract,'^ or on a protest to an assessment 
for weed abatement,^ or in a proceeding for main- 
taining a nuisance;^ the action of a school board 
in locating a schoolhouse,^^ or changing district 
boundaries an action by a board of adjustment 
with reference to a zoning ordinance;^^ action by 


common council with relation to audit of claim for 
refund of excess taxes action by Street com- 
missioners as to permit to erect a garage;^^ 
sion of Insurance commissioner on application for 
license of an agent and revocation by state rac- 
ing commission of permit and license for dog race 
track.is So^ where animals are destroyed pursuant 
to a proper exercise of the police power, proceed- 
ings before commissioners to fix their value are 
judicial in their nature, so as to be reviewable by 
certiorari.17 The action of a county court in de- 
termining whether charges against a saloon keeper 
bring the case within the jurisdiction of the court 
to revoke his license is an exercise of judicial 
power, so as to be reviewable, although the mere 
revocation of the license is not the exercise of a 
judicial function.^S 

Decisions of Public seruice commissioners con- 
senting to the discontinuance of a station have been 
held judicial,i9 as have determinations as to Street 
railroad equipment,^^ and also determinations as to 
the right of a surface Street railroad to operate its 
road with kinetic motors, where based on a pub- 
lic trial after notice to the parties interested .21 
So, the writ lies to review a decision that public 
convenience and necessity require the construction 
of a railroad and the issuance of a certificate of 
convenience and necessity for a railroad, by the 
board of railroad commissioners, is a judicial de- 


S.D.—Austin v. Eddy, 172 N.W. 
517, 41 S.D. 640. 

However, it was formerly held 
that the office of the writ was not 
confined to a review of judicial or 
quasi-judicial proceedings but ex- 
tended to every case where inferior 
courts, officers, boards, or tribunals 
had exceeded their jurisdiction and 
there was no other remedy.—State 
V. Hughes County, 46 N.W. 1127, 1 
S.D. 292, 10 L.R.A. 588. 

97. Mont.—State v. Teton County, 
134 P. 291, 47 Mont. 531. 

98. lowa.—^Herrick v. Carpenter, 6 
N.W. 574, 54 lowa 340. 

99. Cal.—^Norman v. Cogswell, 255 
P. 251, 82 Cal.App. 159. 

1. Cal.—Norman v. Cogswell, supra. 
2 l N.M.—State v. Board of Com’rs 
of Quay County, 199 P. 359, 27 N. 
M. 228. 

3. Or.—Berridge v. Marion County, 
159 P. 628, 81 Or. 391.- 

4. Cal.—Miller v. Sacramento Coun¬ 
ty, 25 Cal. 94—^Peo. v. Marin Coun¬ 
ty, 10 Cal. 344. 

5. Cal.—Robinson v. Sacramento 

County, 16 Cal. 208, criticizing In 
re Saline County Subscription, 45 
Mo. a2, 100 Am.D. 337. 1 


6. Minn,—State v. Wright County, 
148 N.W. 53, 126 Minn. 209. 

7. N.T.—Sage v. Broderick, 173 N. 
E. 908, 255 N.Y. 19, affirming 230 
N.Y.S. 904, 224 App.Div. 777. 

8. Cal.—Bayside Land Co. v. Dolley, 
284 P, 479, 103 Cal.App. 253. 

9. W.Va.—^Davis v. Davis, 21 S.E. 
906. 

10. 111,—Southworth v. Ogle County 
Bd. of Education, 87 N.E. 403, 238 
111, 190. 

11. Ark.—^Mitchell v. Directors of 
School Dist, No. 15, 239 S.W. 371, 
153 Ark. 50. 

12i. N.J.—J. H. Realty Co. v. Board 
of Adjustment of City of East 
Orange, 142 A. 921, 6 N.J.Misc. 

540— Del Campo v. Board of Ad¬ 
justment of City of Newark, 142 
A. 920, 6 N.J.Misc. 539—^Astapoff 
V. Bigelow, 142 A. 918, 6 N.J.Misc. 

541— ^Feldman & Pivnick v, Board 
of Adjustment of City of East 
Orange, 142 A. 177, 6 N.J.Misc. 520 
—^Ewald V. Board of Adjustment 
of Borough of Leonia, 142 A. 42, 
6 N.J.Misc. 532. 

13. N.Y.—People ex rei. Hunter 
Arms Co. v. Poster, 288 N.Y.S. 
295, 247 App.Div. 619. 

14. Mass.—Marcus v. Board of 
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Street Com’rs of City of Boston. 
147 N.E. 866, 252 Mass. 331. 

15. N.H.—State v. Stevens, 99 A. 
723, 78 N.H. 268, L.R.A.1917C 528. 

16. Fla.—Six Mile Creek Kennel 
Club V. State Racing Commission, 
161 So. 58, 119 Pia. 142. 

17. Tenn.—Lewis v. Shelby County, 
92 S.W. 1098, 116 Tenn. 454. 

18. Pia.—Harry B. Prettyman, Inc. 
V. Plorida Real Estate Commis¬ 
sion, 109 So. 442, 445, 92 Pia. 515, 
citing Corpus Juris, as to judicial 
character of revocation of occupa- 
tional licenses generally. 

Mo.—State v. Lichta, 109 S.W. 825, 
130 Mo.App. 284. 

19. N.Y.—Peo. V. State R. Comrs., 

53 N.E. 163, 158 N.Y. 421. 

20. N.Y.—^Peo, V. Public Service 
Commn., 142 N.Y.S. 942, 157 App. 
Div. 698. 

21 . N.Y.—Peo. ' V. New York R. 
Comrs., 52 N.Y.S. 908, 32 App.Div. 
179, affirmed 53 N.E. 1129, 168 N. 
Y. 711. 

22 . N.Y.—^Peo. v. State R. Comrs., 

54 N.E. 697, 160 N.Y. 202. 
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termination as to the incorporation of the rail- 
road.23 So, the extension of time in which a Cor¬ 
poration might erect its dam is an exercise of 
quasi-judicial power.^^ The action of a public Serv¬ 
ice commission establishing a through route for 
the transportation of passengers over two inde- 
pendent Street railroad lines, and establishing and 
apportioriing a joint fare, is judicial.^s In one 
jurisdiction, the scope of the writ is much extend- 
ed in reviewing findings of its railroad commis¬ 
sion.-® 

b. Wbat Are Jndicial or Quasi-Jndicial Acts 

The nature of the act rather than the officer or 
body performing It determines whether or not It Is 
judicia! or quasi-judicial. 

As stated in Corpus Juris and approved by sub- 
sequent decisions it is difficult, if not impossible, 
precisely to define what are judicial or quasi-ju¬ 
dicial acts,27 and there is considerable coriflict in 
the decisions in regard thereto in connection with 
the law as to when certiorari will lie. Nevertheless, 
there are some generally accepted principies where- 


by the judicial nature of official acts is ordinarily 
determinable. It is ciear, for example, that it is 
the nature of the act to be performed, rather 
than of the office, board, or body which performs 
it, that determines whether or not it is the discharge 
of a judicial or a quasi-judicial function.^S The 
proceeding may be judicial, although exercised by 
a quasi-judicial officer or body.29 On the other 
hand, the fact that the person acting is a judge 
does not make the act judicial in character.^® 

The mere exercise of judgment or discretion is 
not the criterion by which a proceeding must be 
viewed to determine whether or not it is judicial 
in this connection.®^ Hence, the exercise of the 
judgment of an officer or board in determining 
the existence or nonexistence of facts is not neces- 
sarily a judicial act.®2 

Wherever an officer or a body is clothed with 
authority and undertakes to determine the law and 
the rights of parties in regard to a matter in con- 
troversy, such officer or body may be said to act 
judicially in the sense in which we are speaking.®'® 


23. N.Y.—Peo. V. Public Service 
Commn.. S8 N.E. 261, 195 N.Y. 157. 

24. Ark.—State v. State R. Commn., 
158 S,W. 1076, 109 Ark. 100. 

25. N.Y.—Peo. V. Wilcox, 113 N.Y. 
S. 861, 129 App.Div. 267, afSrmed 
87 N.E. 517, 194 N.Y. 383. 

26. Miss,—Gulf, etc., R. Co. v. 
Adaras, 38 So. 348, 85 Miss. 772. 

27. Ga.—Southeastern Greyhound L, 
V. Georg-ia Pub. Service Com'n, 181 
S.E. 834, 836, 181 Ga. 75, quoting 
Corpus Juris. 

11 C.J. p 121 note 67. 

28. Mo.—State ex rei. Davidson v. 
Caldwell, 276 S.W. 631. 310 Mo. 397 
—State ex rei. Manion v, Dawson, 
225 S.W. 97, 284 Mo. 490. 

N.M.—State v. Board of Com’rs of 
Quay County, 199 P. 359, 361, 27 
N.M. 228, quoting Corpus Juris. 

11 C.J. p 121 note 58. 

Cousideratiou of statute as a 

whole cannot be resorted to to deter¬ 
mine whether act should be review- 
able.—Daley v. Byrne, 295 N.Y.S. 

452, 250 App.Div. 666. 

General character of acting body 
does not determine the question, acts 
judicial in their nature being some- 
times intrusted to ministerial or 

exeeutive officers or bodies, and at 

times acts purely legislative, exeeu¬ 
tive, or ministerial being intrusted 
to courts of general or special juris¬ 
diction.—State ex rei. Manion v. 
Dawson, 225 S.W. 97, 284 Mo. 490— 
State ex rei Turner v. Penman, 282 
S.W. 498, 220 Mo.App. 193. 

29. Pia.—^West Plagler Amusement 

14 C.J.S.—10 


Oo. V. State Racing Commission, 
165 So. 64, 122 Fla. 222. 

IU.—Jarman v. Board of Review of 
Schuyler County, 178 N.E. 91, 345 
111. 248, 77 A.L.R. 1350. 

Mo.—State ex rei. Manion v. Dawson, 
225 S.W. 97, 284 Mo. 490. 

W.Va.—State v. Martin, 163 S.E. 850, 
852, 112 W.Va. 174, citing Corpus 
Juris. 

11 C.J. p 122 note 60. 

Quasi-judicial rather than quasi- 
legislative 

Unless a particular decision com- 
plained of can be said to hav’’e a ju¬ 
dicial quality or attribute sufficient 
to stamp it as quasi-judicial, as 
distinguished from a quasi-legisla- 
tive or quasi-exeeutive commission 
function, certiorari will not lie.— 
West Plagler Amusement Co. v. State 
Racing Commission, 165 So. 64, 122 
Fla. 222. 

Govemor of a state may be consti- 
tuted a judicial tribunal by the leg- 
islature, so as to authorize a review 
of his acts.—State v. Ansel, 57 S.E. 
185, 76 S.C. 395, 11 Ann.Cas. 613. 

30. Mont,—State v. Blaine County 
Twelfth Judicial Dist. Ct., 146 P. 
467, 50 Mont. 249. 

11 C.J. p 122 note 62. 

Order distributing forfeited recog- 
nizance proceeds 

The supreme court will not review 
an order of the court of common 
pleas distributing the proceeds of a 
forfeited recognizance in the quarter 
sessions, as, properly speaking, such 
order involves no judicial question. 
—Com. v. Justice, 34 Pa. 165. 

31. Ark.—^Park v. Rural Sckool 
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Dlst. No. 26. 292 S.W. 697, 17S Ark. 
514—Graves v. McConnell, 257 S. 
W. 1041, 162 Ark. 167—Patterson 
V. Adcock, 248 S.W. 904, 157 Ark. 
186. 

Fla.—Sirmans v. Owen, 100 So. 734, 
87 Fla. 485. 

N.Y.—^Neddo v. Schrade, 200 N.E. 
657, 270 N.Y. 97, modifying 282 N. 
Y.S. 251, 245 App.Div, 794—Daley 
V. Byrne, 295 N.Y.S. 452, 250 App. 
Div. 666—Fisenne v. Bay Ridge 
Dist. Local Board, 294 N.Y.S. 595, 
250 App.Div. 460—Santa Clara 
Lumber Co. v. Commissioners of 
Land Office. 204 N.Y.S. 746, 209 
App.Div. 705—People ex rei, Grat- 
wick V. Commissioners of Land 
Office. 196 N.Y.S. 115, 202 App.Div. 
240—^People ex rei. Argus .Co. v, 
Hugo, 168 N.Y.S. 25, 101 Misc. 481. 
affirmed 168 N.Y.S. 1123, 182 App. 
Div. 904, and appeal dismissed 120 
N.E. 872, 223 N.Y. 714—In re Kers- 
burg, 166 N.Y.S. 900, 101 Misc. 241. 
affirmed 166 N.Y.S. 1100, 179 App, 
Div. 969. 

S.C.—Wyse v. Wolfe, 123 S.E. 813. 

129 S.C. 499. 

11 C.J. p 122 note 66. 

Rvery act involving judgment or 
discretion is not a judicial act.—Sir¬ 
mans V. Owen, 100 So. 734, 87 Fla. 
485. 

32u Minn.—State v. City of Benson, 
209 N.W. 3, 167 Minn. 307. 

11 C,J. p 122 note 67. 

33. Ga.—Southeastern Greyhound L», 
V. Georgia Pub. Service Com'n, 181 
S.E. 834, 846, 181 Ga. 75, citing 
Corpus Juris. 

Mo.—State ex rei. Davidson v. Cald¬ 
well, 276 S.W. 631, 310 Mo. 397. 
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It is not essentiai that the proceedings shouid be 
strictly and technically judicial, in the sense in 
which that word is used when applied to courts of 
justice, but it is sufficient if they are quasi-judicial. 
It is enough if the officers act judicially in making 
their decision, whatever may be their public char¬ 
acter.^'^ It has been held that in order to render 
proceedings judicial they must affect the legal or 
property rights of the Citizen in a manner analogous 
to the procedure of courts acting judicially.35 An 
act affecting property rights of private persons is 
said to be clearly judicial.36 

The general rule seems to be that, if public no- 
tice is required in a proceeding before a local 
board not having the character of an ordinary 
court, and a hearing of objections to the contem- 
plated action is provided for, and the order to be 
made is one which affects the property or the rights 
of citizens, the proceeding is judicial in nature, so 
as to be reviewable.^'^ Furthermore, in order to 
render an act of an administrative or ministerial 
officer or body judicial in nature, it has been held 


that there must be notice and an opportunity to be 
heard,^^ and a hearing or judicial determination,29 
particularly where such notice and hearing is pre- 
scribed by law.'^® 

Right of appeaL The fact that no right of ap- 
peal is given has no bearing on the question wheth- 
er the proceedings are judicial in their nature.*^! 

§ 18. Ministerial, Executive, or Legislative 
Acts 

a. Executive or ministerial acts 

b. Legislative acts 

a. Executive or Ministerial Acts 

Certiorari will not lie to review acts which are mere- 
ly ministerial or executive. 

Except in those States not limiting the writ to a 
review of judicial or quasi-judicial acts, see supra 
§ 17 a, the writ of certiorari will not lie to re¬ 
view acts not done in the exercise of judicial pow- 
er or authority, but which were merely ministerial 
or executive in their character,^ 2 being imma- 


W.Va.—State v. Martin, 163 S.E. 850, 
852, 112 W.Va. 174, citing Corpus 
Juris. 

Proceedings must lie authorized 
N.T.—Sollecito v. Moss, 291 N.T.S. 
215, 161 Misc. 168. 

34 . Cal.—Imperial Water Co. v. Im- 
perial County, 120 P. 780, 162 Cal. 
14, 18. 

11 C.J. p 121 note 59. 

35. Minn.—State v. City Council of 
City of Benson, 209 N.W. 3, 167 
Minn. 307. 

11 C.J. p 122 note 63. 

3& Mo.—In re Saline County Sub- 
scription, 45 Mo. 52, 100 Am.D, 337. 

37. 111.—Jarman v. Board of Re¬ 
view of Schuyler County, 178 N.E. 
91, 345 111. 248, 77 A.L.R. 1350. 

11 C.J. p 122 note 64. 

38. Cal.—^Katenkamp v. Union Re- 
alty Co„ 59 P.2d 473, 6 Cal.2d 765 
—^Katenkamp v. Department of 
Pinance, Division of State Lands, 
49 P.2d 897, 9 Cal.App.2d 343. 

Fla.—West Plagler Amusement Co. 
V. State Racing Commission, 165 
So. 64, 122 Fla. 222. 

Ga.—^Hallman v. Atlantic Child’s 
Home, 130 S.E. 814, 161 Ga. 247. 
N.Y.—^People ex rei. Argus Co. v. 
Hugo, 168 N.Y.S. 25, 101 Misc. 4S1, 
affirfned 168 N.Y.S. 1123, 182 App. 
Div. 904, appeal dismissed 120 N. 
E. 872, 223 N.Y. 714. 

Board of liealtli 

The writ will not lie to vacate an 
order of a board of health allowed 
by statute to be made without no¬ 
tice on the personal knowledge of 
the sanitary officers, since there are 


no judicial proceedings and no evi- 
dence to be returned to the court.— 
Peo. v. Yonkers Bd. of Health, 35 
N.E. 320, 140 N.Y. 1, 37 Am.S.R. 522 
—29 C.J. p 269 note 36. 

39. Cal,—^Katenkamp v. Union Real- 
ty Co„ 59 P.2d 473, 6 Cal.2d 765— 
Katenkamp v. Department of Pi¬ 
nance, Division of State Lands, 49 
P.2d 897. 9 Cal.App.2d 343. 

Colo.—Munn v. Corbin, 44 P. 783, 8 
Colo. App. 113. 

N.Y.—People ex rei Argus Co. v. 
Hugo, 168 N.Y.S. 25, 101 Misc. 481, 
affirmed 168 N.Y.S. 1123, 182 App. 
Div. 904, appeal dismissed 120 N. 
E. 872, 223 N.Y. 714. 

Test of “^uasi-judicial functiou” is 
whether or not the statutory tribu¬ 
nal has exercised a statutory power 
given it to make a decision having 
a judicial character or attribute and 
has acted on notice or hearing re¬ 
quired as condition to rendition of 
decision.—^West Flagler Amusement 
Co, V. State Racing Commission, 165 
So. 64, 122 Fla. 222. 

40. Cal.—^Katenkamp v. Department 
of Finance, Division of State 
Lands, 49 P.2d 897, 9 Cal.App.2d 
343. 

Quasi-judicial body 
A legal official body, set up by a 
statute providing for due notice and 
an adversary hearing of conflicting 
claims to new and special rights or 
privileges conferred by the statute, 
and for the due exercise by such 
body of independent judgment in 
making an authoritative determina- 
tion of such claims, may be quasi- 
I judicial in its nature.—^Florida v. 
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Railroad Com'rs, 129 So. 876, 100 
Fla. 538. 

41. Minn.—State v. Clough, 67 N.W. 
202, 64 Minn. 378. 

42. U.S.—U. S. V. Rauch, D.C.N.Y., 
253 P. 814—Ex parte Platt, D.C.N. 
Y., 253 P. 413. 

Ark.—^Park v, Rural Special School 
Dist. No. 26, 292 S.W. 697, 173 Ark. 
514—Graves v. McConnell, 257 S. 
W. 1041, 162 Ark. 167—Patterson 
v. Adcock, 248 S.W. 904, * 157 Ark. 
186. 

Cal.—Hartman v. Board of Chiro- 
practic Examiners, Cal.App., 66 P. 
2d 705—^Whitten v. California 
State Board of Optometry, 65 P. 
2d 1296—^Katenkamp v. Union Re- 
alty Co., 59 P..2d 473, 6 Cal.2d 765 
—Blue V. Division of Corporations, 
Department of Investments, 48 P. 
2d 80, 8 Cal.App.2d 485—Califor¬ 
nia Delta Farms v. East Bay Mu- 
nicipal Utility Dist., 262 P. 729, 
202 Cal. 193—Mojave River Irr. 
Dist. V. Superior Court of State of 
California in and for San Bernar- 
dino County, 262 P. 724, 202 Cal. 
717. 

D.C.—Mickadiet v. Payne, 269 P. 194, 
50 App.D.C. 115, affirmed Mickadiet 

V. Pali, 42 S.Ct. 381, 258 U.S. 609, 
66 L.Ed. 788. 

Fla.—^Florida Motor Lines v. Rail¬ 
road Com*rs, 129 So. 876, 100 Fla. 
538—Sirmans v. Owen, rOO So. 734, 
87 Fla. 485. 

Mass.—City of Chelsea v. Treasurer 
and Receiver General, 130 N.E. 
397, 237 Mass. 422. 

Mich.—Beaverton Tp. v. Lord, 209 N. 

W. 122, 235 Mich. 261. 
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teriai whether such acts be performed by a court, 
officer, or other tribunal.'^^ Likewise, an act that 
is clerical rather than judicial is not reviewable.^^ 
The fact that the performance of a purely minis- 
terial act involves the exercise of judgment or dis- 
cretion does not make it reviewable.^^ 

In a jurisdiction wherein the constitution, except 
for local purposes, disposes of the whole judicial 
power of the state and vests it in courts named 
therein, the legislature may not confer judicial 
power upon administrative boards exercising state- 

not available as 


a remedy with respect to the proceedings of such 
boards.'^ ^ 

No other remedy available, The fact that there 
is no other remedy available by which an admin¬ 
istrative order of an executive officer might be re- 
viewed by the courts will not warrant the issuance 
of a writ of certiorari to review it.'*'^ 

There are stray decisions Holding certiorari a 
proper remedy where it would seem that the act 
to be reviewed was neither judicial nor quasi-judi- 
cial, such point not having been urged or consid- 
ered.^^ In this class are decisions that certiorari 


wide jurisdiction, and certiorari is 

Minn.—State v. Canfield, 208 N.W. 

181, 166 Minn. 414, I 

Miss.—^Anderson v. Franklin County 
School Board, 146 So. 134, 164 

Miss. 646—Board of Sup’rs of For- 
rest County v. Melton, 86 So. 369, 
123 Miss. 615. 

j^Io.—State ex rei Manion v. Dawson, 
285 S.W. 97, 284 Mo. 490—Haw- 
kins v. City of St. Joseph, 281 S.W. 
420—State ex rei Turner v. Pen- 
man, 282 S.W. 498, 220 Mo.App. 
193. 

N.Y.—Mt. Hope Development Corpo¬ 
ration v. James, 180 N.E. 252, 258 
N.Y. 510, affirming 251 N.Y.S. 498, 
233 App.Div. 284—Long Island R. 
Co. V. Hylan, 148 N.E. 189, 240 N. 
Y. 199, reversing 206 N.Y.S. 239, 
210 App.Div. 761—People ex rei 
Desidirio v. Conolly, 144 N.E. 629, 
238 N.Y. 326, reversing 201 N.Y.S. 
934, 207 App.Div. 886—^Kandel v. 
Greene, 260 N.Y.S. 502, 263 App. 
Div. 607, reargument denied 261 
N.Y.S. 1024, 238 App.Div. 756— 

Santa Clara Lumber Co, v, Com- 
missioners of Land Office, 204 N.Y. 
S. 746, 209 App.Div. 705—^In re 
Carp, 166 N.Y.S. 243, 179 App.Div. 
387, afflrmed 117 N.E. 1063, 221 N, 
Y. 643—Sollecito v. Moss, 291 N. 
Y.S. 215, 161 Misc. 168—In re 

Kersburg, 166 N.Y.S. 900, 101 Misc. 
241, afflrmed 166 N.Y.S. 1100, 179 
App.Div. 969. 

Okl.—Haddock v. Johnson, 194 P. 
1077, 80 Okl. 250—Tiger v, Creek 
County Court, 146 P. 912, 45 Okl. 
701. 

Or.—Oregon City v. Clackamas Coun¬ 
ty, 247 P. 772, 118 Or. 546. 

S.C.—Spivey v. Blackwood, 159 S.E. 
927, 161 S.C. 521. 

S.D,—Austin v. Eddy, 172 N.W. 517, 
41 S.D. 640. 

Tex.—Johnson v. Coit, Civ.App., 48 
S.W.2d 397. 

Vt.—Chase v. Billings, 170 A. 903, 
106 Vt. 149. 

Wis.—State v. Wisconsin Highway 
Commission, 198 N.W. 753, 183 

Wis. 614. 

11 C.J. p 123 note 89. 

Correetness of decision 
The law courts have no power to 


issue the writ of certiorari to an 
executive or administrative board, 
for the sole purpose of reviewing the 
correetness of its decision.—Ex 
parte Platt, D.C.N.Y., 253 F. 413. 
Offer of compromise 
Request by commissioner of de- 
partment of agriculture and markets 
for payment of stated sum for vio- 
lation of official order has been held 
not direction for payment of penal- 
ty, but offer of compromise not re- 
viewable by certiorari.—Beck v. Ten 
Eyck, 294 N.Y.S. 541, 162 Misc. 5. 

43 , Okl.—Haddock v. Johnson, 194 

P. 1077, 80 Okl. 250—Tiger v. 

Creek County Court, 146 P. 912, 
45 Okl. 701. 

Acts of treasurer and receiver«gen- 
eral 

The duties imposed on the treasur¬ 
er and receiver-general of the com- 
monwealth being purely executive 
and administrative, his acts are not 
subject to examination by certiorari. 
—City of Chelsea v. Treasurer and 
Receiver-General, 130 N.E. 397, 237 
Mass. 422. 

Fenitentiary commission 
Ark.—McConnell v. Arkansas Brick, 
etc., Co.. 69 S.W, 559, 70 Ark. 568. 
Wartime draft board 
Xj.S.—U. S. V. Rauch, D.C.N.Y., 253 
P. 814—In re Kitzerow, D.C.Wis., 
253 F. 865. 

44. Cal.—^Wright v. Bngram, 201 P. 
788, 186 Cal. 659.- 

Correcting clerical entry 
Certiorari does not lie to compel 
court clerk to enter judgment in 
“District Court Record,” his default 
being failure to perform a minis- 
terial duty, which could be corrected 
on motion or by the trial court on 
its own initiative.—^Parenti v. Dis¬ 
trict Court of Adams County, 199 N. 
W. 259, 198 lowa 560. 

Xietter from state board of eqnali. 
zation, informing ice distributor of 
the continuance of a year-old prac- 
tice of classiflcation of dis tributo rs 
for retail sales tax purposes and 
containing no threats, was held not 
an order or decision or other official 
act of the board, and it will not 
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justify the interposition of w^rit of 
review.—Teed v. State Board of 
Equalization, 55 P.2d 267, 12 Cal.App. 
2d 162. 

45. Ark.—^Park v. Rural Special 
School Dist. No. 26, 292 S.W. 697. 
173 Ark. 514—Graves v. McCon¬ 
nell, 257 S.W. 1041, 162 Ark. 167— 
Patterson v. Adcock, 248 S.W. 904, 
157 Ark. 186. 

N.Y.—Daley v. Byrne, 295 N.Y.S. 452, 
250 App.Div. 666—Fisenne v. Bay 
Ridge Dist. Local Board, 294 N.Y. 
S. 595, 250 App.Div. 460—Santa 
Clara Lumber Co. v. Commission- 
ers of Land Office, 204 N.Y.S. 746, 
209 App.Div. 705—^People ex rei. 
Gratwick v. Commissioners of the 
Land Office of State of New York, 
196 N.Y.S. 115, 202 App.Div. 240. 
S.C.—Wyse v. Wolfe, 123 S.E. 818, 
129 S.C. 499. 

46. Cal.—Collier & Wallis v. Astor, 
70 P.2d 171—Whitten v. California 
State Board of Optometry, 65 P.2d 
1296—Carson Estate Co. v. State 
Board of Equalization, 59 P.2d 122, 
6 Cal.2d 779—Standard Oil Co. of 
California v. State Board of Equal¬ 
ization, 59 P.2d 119, 6 Cal.2d 557— 
California Delta Parms v. East 
Bay Municipal Utility Dist., 262 P. 
729, 202 Cal. 793—Mojave River 
Irr. Dist. v. Superior Court of 
State of California in and for San 
Bernardino County, 262 P. 724. 202 
Cal. 717—^Department of Public 
Works of California, Division of 
Water Rights v. Superior Court in 
and for Siskiyou County, 239 P. 
1076, 197 Cal. 215, followed in 239 
P. 1080, 197 Cal. 795—^Drummey v. 
State Board of Funeral Directors 
and Embalmers, App., 77 P.2d 912. 

47. D.C.—Mickadiet v. Payne, 269 
P. 194, 50 App.D.C. 115, affirmed 
Mickadiet v. Fall, 42 S.Ct. 381, 258 

U. S. 609, 66 L.Ed. 788. 

48. Ala.—Blount County Comrs. Ct. 

V. Johnson, 39 So. 910, 145 Ala. 
563. 

lowa.—Bremer County v. Walstead, 
106 N.W. 352, 130 lowa 164. 

Mich.—Huyser v. Zeeland, etc., 
School Inspectors, 91 N.W. 1020, 
131 Mich. 568. 
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lies to review the act of a health board in refusing 
to register births as required by statute,or to test 
the validity of the act of school trustees in uniting 
and dividing-school districts.^® 

Illustrations of ministerial or executive acis. 
Among others, the following acts have been held 
to be ministerial or executive rather than judicial 
or quasi-judicial so as to be not reviewable by cer¬ 
tiorari: Accepting bids and letting contracts;^! 
acting as civii Service examiners;^- adoption of 
orders as to pilots advertising for and consid- 
ering proposals for publication of state reports, and 
contracting in relation thereto;^^ apportionment of 
dates for dog races;55 approving projects, sites, 
and pians for housing;^^ canceling public con- 
tracts;^"^ certifying sufficiency of recall petition;^^ 
closing a Street consenting to, and contracting 
for, a bridgej^Q contracting for the indexing of 
public records;®! controlling occupation of court 
house;®2 declaration of a nuisance;®^ denying ap- 
plication for permission to sell securities of Corpo¬ 
ration;®^ designation of official newspaperde- 
termining right to inheritance of Indian lands;®® 


determining that claim for exemption was filed un¬ 
der employment agency statute;®^ disbanding mili¬ 
tia company;®® eliminating territory from school 
district;®^ employing an attorney;^® establishing 
cemetery;'^^ estimating cost of bridge ;72 granting 
building permit;'^3 preventing the carrying on of 
business of selling milk;’^^ promulgation of rules 
respecting admission to insane asylum ;75 purchase 
of lands by public board refusal of board of 
education to issue certificate as to teacher's ex- 
perience;^'^ refusal of land officers to lease public 
lands refusal to reconsider dismissal of school 
teacher;'^^ rejecting a bid for county printing;80 
removal by court of offices and records because of 
unsuitability of building revocation of parole by 
parole board and order of rearrest;®^ sale of 
schoolhouse unlawfully and fraudulently selec- 
tion of nev^spapers for advertising purposes;®^ and 
the subscription to railroad stock and issuance of 
bonds by county court,®® 

While a grant by commissioners of the land 
office of land under water has been held to be a 
ministerial act not reviewable by certiorari,®® stili 


49. N,Y.—Matter of Lauterjung:, 48 
N.Y.Super. 308. 

50. 111.—Miller v. Township, 15 
School Trustees, 88 111. 26. 

Wis.—State v. Whitford, 11 N.W. 
424, 54 Wis, 150. 

51. N.Y.—Kandel v. Greene, 260 N. 
Y.S. 502, 236 App.Div. 607, reargu- 
ment denied 261 N.Y.S. 1024, 238 
App.Div. 756—^People ex rei. Ar^rus 
Co. V. Hugo, 168 N.Y.S. 25, 101 
Misc. 481, affirnied 168 N.Y.S. 1123, 
182 App.Div. 904, and appeal dis- 
missed 120 N.E, 872, 223 N.Y. 714. 

11 C.J. p 124 note 11. 

52. N.J.—Clay v. Civii Service 

Commn., ’98 A. 312—Brokaw v, 
Burk, Sup., 98 A. 11. 

N.Y.—^Peo. V. Roosevelt, 46 N.Y.S, 
517, 19 App.Div. 431. 

53. Ga.—^Daniels v. Commissioners 
of Pilotage of Bar of Tyhee, 93 S. 
E. 887, 147 Ga. 295. 

11 C.J. p 124 note 97. 

54». N.Y.—^Peo. V. Carr, 23 N.Y.S. 
112, 5 Silv.Sup. 302. 

55^ Fla.—^West Flagler Amusement 
Co. V. State Racing Commission, 
165 So. 64, 122 Fla. 222. 

56. N.Y.—^Mt. Hope Development 
Corporation v. James, 180 N.E. 252, 
258 N.Y. 510, affirming 251 N.Y.S. 
498, 233 App.Div. 284. 

57. N.Y.—^Matter of Standard Bitu- 
lithic Co., 105 N.E. 967, 212 N.Y. 
179, affirming 146 N.Y.S. 386. 161 
App.Div. 191. 

58. Cal.—Ogden v. Board of Trus¬ 
tees of City of Colton, 239 P. 855, 
74 CaLApp. 159. 


59. Cal.—Garin v. Pelton, 209 P. 
377, 58 Cal.App. 672. 

60. N.Y.—Peo. v. Public Park 
Comrs., 97 N.Y. 37. 

61. Nev.—State v. White Pine Coun¬ 
ty. 101 P. 104, 31 Nev. 113. 

Changlng room in. court honse 

62. Ga,—McDonald v. Marshall, 195 
S.E. 571. 

63., Del.—Hartman v. Wilmington, 
41 A. 74, 15 Del. 215. 

N.Y.—^Peo. V. State Bd. of Health, 33 
Barb. 344, 12 Abb.Pr. 88, 20 How. 
Pr. 458. 

64. Cal.—Blue v, Division of Corpo- 
rations, Department of Invest- 
ments, 48 P.2d 80, 8 Cal.App.2d 
435. 

65. N.Y.—Peo. V. Wiggins, 92 N.E. 
789, 199 N.Y. 382. 

66. D.C.—Mickadiet v. Payne, 269 
F. 194, 50 App.D.C. 115, affirmed 
Mickadiet v. Fall, 42 S.Ct. 381, 258 
U.S. 609, 66 L.Ed. 788. 

67. Cal,—Southern California Nurs- 
es Registries Ass’n v. Division of 
Lahor Statistics and Law Enforce- 
ment of Department of Industrial 
Relations of California, 51 P.2d 
886, 10 Cal.App.2d 292. 

68. N.Y.—Peo. V. Hili, 27 N.E. 789, 
126 N.Y. 497, affirming 13 N.Y.S. 
637. 

69. Miss,—^Anderson v. Franklin 
County School Board, 146 So. 134, 
164 Miss. 646. 

73. Nev.—State v. Washoe County, 
45 P. 529, 23 Nev. 247. 

71. Ga.—Hallman v. Atlanta Child’s 
Home, 130 S.E. 814, 161 Ga, 247. 
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73. Wis.—State v. Wisconsin High- 
way Commission, 198 N.W. 753, 
183 Wis. 614. 

73. Cal.—^Frasher v. Rader, 56 P. 
797, 124 Cal. 132, 

74. N.Y.—^Peo. v. New York City 
Health Bept, 100 N.Y.S. 788, 51 
Misc. 190, affirmed 102 N.Y.S. 1145, 
116 App.Div. 890. 

75. N.Y.—Peo. v. Manhattan State 
Hospital, 39 N.Y.S. 158, 5 App.Div. 
249. 

76. N.J.—^Wilson v. State Water 
Supply Commn., 93 A. 732, 84 N.J. 
Eq. 150. 

77. N.Y.—^Peo. v. Maxwell, 108 N. 
Y.S. 49, 123 App.Div. 591. 

78. Minn.—State v. Iverson, 100 N. 
W. 91, 92 Minn. 355. 

79. N.Y.—Jordan v. Board of Edu¬ 
cation, 35 N.Y.S. 247, 14 Misc. 119, 
25 N.Y.Civ.Proc. 89, 2 N.Y.Ann.Cas. 
244. 

80. Cal.—Townsend v. Copeland, 56 
Cal. 612. 

81. Mo.—State v. Shocklee, 141 S.W. 
614, 237 Mo. 460. 

82. N.Y.—^People ex rei. La Placa 
V. Heacox, 263 N.Y.S. 407, 238 App. 
Div. 217. 

83. Wis.—State v. Kemen, 21 N.W. 
520, 61 Wis. 494. 

84. N.Y.—Peo. v. Martin. 25 N.Y.S. 
775, 72 Hun 354, affirmed 36 N.E. 
885, 142 N.Y. 228, 40 Am.S.R. 592. 

85. Mo.—In re Saline County Sub¬ 
scription, 45 Mo. 52, 100 Am.D. 337. 

88 . N.Y.—Peo. V. Woodruff, 66 N.Y. 
S. 209, 54 App.Div. 1, 8 N.Y.Ann. 
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where the decision of such commissioners was as 
to who was a riparian owner entitled to such grant, 
certiorari has been held to lie to review the deci- 
sion.S^ 

A common council is not exercising judicial or 
quasi- judicial functions when it is disciplining one 
of its own members, for words spoken in debate.^^ 

The determinafion of the resuit of an election 
is ordinarily not subject to review by certiorari, 
on the theory that it is merely ministerial,^^ al- 
though the writ has been held proper, in such a 
case, in some jurisdictions.90 So, other ministerial 
acts connected with elections are not reviewable by 
certiorari,including the manner of receiving or 
rejecting votes.^^ 

The granting or refusal of a licens e by a court 
or officer or board,93 or the suspension^^ or revoca- 
tion thereof,^5 is not ordinarily considered to be a 
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judicial act reviewable by certiorari. In some ju- 
risdictions, however, there are decisions to the con- 
trary, particularly where there was notice and a 
hearing.9S 

An administrative order made by an executive 
officer of the United States government cannot be 
reviewed by certiorari.^''' « 

Military tribunal. It has been held that certio¬ 
rari cannot issue to a military tribunal.^S 

b. Legislative Acts 

The genera! rule !s that certiorari wHI not lie to re¬ 
view acts legislative in character. 

It is clearly the general rule that certiorari will 
not lie to review acts which are purely legislative 
in character.^9 It has also been held that acts 
which are quasi-legislative^ or legislative and judi- 
ciaP are not reviewable by the writ. In one juris- 


Cas. 124, appeal dismissed 59 N.E. 
1129, 166 N.Y. 597. 

87. N.Y.—People v. Jones, 20 N.E. 
577, 112 N.Y. 597. 

88 . 111.—Butler v. Harrison, 124 111. 
App. 367. 

89. Ga.—Harris v. Glenn, 81 S.E. 
1103, 141 Ga. 687. 

11 C.J. p 124 note 21. 

90. N.J.—Bott V. Wurts, 43 A. 744, 
881. 63 N.J.Law 289, 46 L.R.A. 251, 
afflrming 40 A. 740, 62 N.J.Law 
107. 

R. I.—^Rice V. Westerly, 85 A. 553, 35 

R. I. 117. I 

S. D.—State v. Stakke, 117 N.W. 129, 
22 S.D. 228, rehearlng denied 118 
N.W. 703, 22 S.D. 451. 

91. Ark.—Patterson v. Adcocb, 248 

S. W. 904, 157 Ark. 186. 

Minn.—In re Marshall County, 179 
N.W. 571, 146 Minn. 460. 

11 C.J. p 124 note 25. 
l^eotion proclamation 
Proceedings before the governor 
resulting in a proclamation submit- 
ting to the voters a proposition to 
divide a county are not judicial or 
quasi-judicial and the act of the 
governor in issuing the proclamation 
is not reviewable by certiorari.—In 
re Marshall Cpunty, supra. 

Order for stock election. 

Ark.—Patterson v. Adcock, 248 ‘ S.W. 
904, 157 Ark. 186. 

93. lowa.—^Lehigh Sewer Pipe, etc., 
Co. V. Lehigh, 136 N.W. 934, 156 
lowa 386. 

93. Minn.—State v. Lamberton, 34 
N.W. 336, 37 Minn. 362. 

11 C.J. p 125 note 27. 

94^ Cal.—Schwab-Wilson Mach. Corp. 
V. Daugherty, 59 P.2d 1057, 15 Cal. 
App.2d 701. 


Fennit to sell stock 
An order of the commissioner of 
corporations suspending a permit to 
sell stock is not the exercise of a 
judicial function and is not review¬ 
able by a writ of certiorari.— 
Schwab-Wilson Mach. Corp. v. 
Daugherty, supra. 

95. Cal.—Hartman v. Board of Chi- 
ropractic Examiners, Cal.App., 66 
P.2d 705. 

11 C.J. p 125 note 28. 

96. Wis.—State v. Grootemaat, 231 
N.W. 628, 202 Wis. 155. 

11 C.J. p 126 notes 29-31. 

After notice and hearing the 
granting of a license is quasi-judi¬ 
cial.—^Davidson v. Whitehill, 89 A. 
1081, 87 Vt. 499. 

Beal estate brokex’s license 

The power of a real estate bro- 
kers’ board to deny '‘r revoke a bro- 
ker’s license, under a statute requir- 
ing a complaint, hearing, written 
evidence, and flndings and deter- 
mination, is quasi-judicial and hence 
reviewable by certiorari.—State v. 
Grootemaat, 231 N.W. 628, 202 Wis. 
155. 

97. U.S.—Degge v. Hitchcock, 33 S. 
Ct, 639, 229 U.S. 162, 169, 57 L.Ed. 
1135. 

11 C.J. p 125 note 33. 

98. S.C.—Matter of Brigadier-Gen., 
1 Strobh. 190. 

! 11 C.J. p 125 note 34. 

i 

I 99. Cal.—A, R. G. Bus Co. v. Board 
of Public Utilities of City of Los 
Angeles, 185 P. 386, 181 Cal. 508. 
Minn.—State v. City Council of City 
of Benson, 209 N.W. 3, 167 Minn. 
307—Johnson v. Mathews, 184 N. 
W. 214, 150 Minn. 524. 

Miss.—Cumberland Telephone & 
Telegraph Co. v. State, 100 So. 
378, 135 Miss, 835. 

149 


Mo.—Hawkins v. City of St. Joseph, 
281 SW. 420—State ex rei. Manion 
V. Dawson, 225 S.W. 97, 284 Mo. 
490. 

N.Y.—^Neddo v. Schrade, 200 N.E. 
657, 270 N.Y. 97, modifying 282 N. 
Y.S. 251, 245 App.Div. 794—Fisen- 
ne V. Bay Ridge Dist. Local Board, 
294 N.Y.S. 595, 250 App.Div. 460— 
Peo. V. New York Bd. of Health, 
33 Barb. 344, 12 Abb.Pr. 88, 20 
How.Pr. 458. 

Okl.—Haddock v. Johnson, 194 P. 
1077, 80 Okl. 250. 

R. I.—Sisson V. Peloquin, 133 A. 621. 
Vt.—Chase v. Billings, 170 A, 903, 

106 Vt. 149. 

11 C.J. p 123 note 89. 

It has been held, however, that 
certiorari will lie whenever action of 
a legislative body transcends pow- 
ers which have been delegated to it, 
and it is only when City ofBcers have 
jurisdiction of subject matter and 
conduct their proceedings consist- 
ently with statute that their pro¬ 
ceedings are conclusive.—People ex 
rei. Schick v. Marvin, 292 N.Y.S. 93, 
249 App.Div. 293, remitted 2 N,E.2d 
634, 271 N.Y. 219, reversing 283 N.Y. 

S. 203, 246 App.Div. 71, motion de¬ 
nied 8 N.B.2d 618, 274 N.Y. 491. 

Wisdom of act cannot be reviewed. 
—Johnson v. Mathews, 184 N.W. 214, 
150 Minn. 524. 

Betermiuatioii of rates for future 
telephone Service is legislative and 
not judicial.—Cumberland Telephone 
& Telegraph Co. v. State, 100 So. 378, 
135 Miss. 885. 

1. Fla.—West . Flagler Amusement 
Co. V, State Racing Commission, 
165 So. 64, 122 Fla. 222. 

2. Miss.—Anderson v. Franklin 

County School Board, 146 So. 134, 
164 Miss. 646. 
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diction, however, the function of certiorari is ex- 
tended to include the review of municipal ordi- 
nances, purely legislative in character, where they 
are beyond the power or authority delegated to the 
legislating body or if any illegality existed in the 
enactment of such ordinances or otherwise.^ 

Under the general rule, the legislative action of 
a city or town council, board of supervisors, or the 
like, cannot be reviewed by the writ.^ To illustrate, 
it has been held that the following legislative acts 
are not reviewable: Granting,^ revoking,^ or reg- 
ulating the exercise of,*^ a franchise to use a Street 
or a highway; the adoption or change of school 
books;® the determination to issue bonds in con- 
formity with the resuit of an election;^ borrowing 
money to improve highways, and issuing bonds 
therefor;!® the expenditure of city funds for an 
electionjil the creation of a fire district;^^ fixing 
the boundaries of a drainage district;^^ requiring 
the fencing of a city lot the delegation of power 
to locate and purchase a site, and to incur an in- 
debtedness for the erection of a building thereon 
the division of a municipality into wards;^® the 
fixing of salaries of a board the formation of 
school districts;^^ and the organization of a new 
town out of part of an old one.^^ The determina¬ 


tion by a city council as to whether or not a pe- 
tition was signed by a majority of the property 
owners, and whether certain land sought to be an- 
nexed abuts the city, have been held to be legis¬ 
lative and not judicial acts.^O some jurisdic- 
tions, the extension of city limits is held to partake 
of a judicial character so as to be reviewable by 
certiorari,2i while in others such an act is held to 
be legislative in character.22 The determination to 
open or close a Street is considered to be legislative 
in some jurisdictions,23 but is held to be judicial 
in others.24 

§ 19. Audit of Claims 

Certiorari to review an audit of claims has been al- 
iowed in some jurisdictions and refused in others. 

Whether certiorari will lie to review the audit of 
claims is not at ali ciear. It has been permitted 
in some jurisdictions.25 Elsewhere, however, the 
audit of a claim by a board has been held not ju¬ 
dicial in its nature so as to be reviewable by cer¬ 
tiorari,2 5 and the writ has been held not proper, 
for one reason or another, to review the allowance 
of illegal claims.27 

Where by statute the decision of a superior court 
confirming the report of an auditor appointed by 


Sliminating territory from school 
district 

Miss.—^Anderson v. Franklin County 
School Board, supra. 

3. N.J.—Harrison Land Co. v. Cru- 
cible Steel Co., 98 A, 1085, 86 N.J. 
Eq. 249, affirming 89 A. 41, 82 N.J. 
Eq. 414—In re Raymond Plaza 
West, Newark, 189 A. 105, 15 N.J. 
Misc. 131—^Austermuhl v. Borough 
of Collingswood, 167 A. 771, 11 N. 
J.Misc. 671—^Van Dine v. Borough 
of Sussex in Sussex County, 139 A. 
342, 5 N.J.Misc. 1066. 

11 C.J. p 123 note 90. 

Ciear proof is reqnired to establish 
chargre of fraudulent conduct or lack 
of good faith against legislative 
body to support writ.—Taggart v. 
City of Asbury Park, 188 A. 490, 15 
N.J.Misc. 10. 

Besolntion calling for referendam 
Certiorari is allowable to review a 
resolution calling for a referendum 
concerning a municipal lighting 
piant, where the allowance of the 
writ is not to prevent a submission 
of the question to the electorate.— 
Public Service Electric & Gas Co. v. 
City of Camden, 181 A. 43, 13 N.J. 
Misc. 774. 

4. N.Y.—Neddo v. Schrade, 200 N.E. 
657, 270 N.Y. 97, modifying 282 N. 
Y.S. 251, 245 App.Div. 794. 

B.I.—Sisson V. Peloquin, 133 A. 621. 
11 C.J. p 125 note 35. 


5. Cal.—Peo. V. Contra Costa Coun¬ 
ty, 55 P. 131, 122 Cal. 421. 

11 CJ. p 125 note 36. 
e. W.Va.—^Wheeling, etc., R. Co. v. 
Triadelphia, 52 S.E. 499, 58 W.Va. 
4ST, 4 L.RA.,N.S., 321. 

7. Mich.—Greenville Gas, etc., Co. 
V. Greenville, 130 N.W. 333, 165 
Mich. 135. 

8. Cal.—^Peo. v, Oakland Bd. of Edu- 
cation, 54 Cal. 375. 

RJ.—Greenough v. Pawtucket School 
Committee, 62 A. 978, 27 R.L 427. 

9. Nev.—State v. Osburn, 51 P. 837, 
24 Nev. 187. 

10. N.Y.—Peo. V. Queens County, 30 
N.E. 488, 131 N.Y. 468, reversing 
16 N.Y.S. 705. 

11. Mo.—Hawkins v. City of St. 
Joseph, 281 S.W. 420. 

12. N.Y.—^Peo. V. Queens County, 47 
N.E. 790, 153 N.Y. 370, affirming 43 
N.Y.S. .1121, 14 App.Div. 608. 

13. Mo.—State ex rei Manion v. 
Dawson, 225 S.W. 97, 284 Mo. 490. 

14. N.Y.—Pisenne v. Bay Ridge 
Dist. Local Board, 294 N.Y.S. 595, 
250 App.Div. 460. 

15. N.Y.—Peo. V. St. Lawrence 
County, 25 Hun 131. 

16^ Mass.—Fitzgerald v. Boston, 108 
N.E. 355, 220 Mass. 503. 

17. N.Y.—Peo. V. Haverstraw, 48 N. 
Y.S. 7*40, 23 App.Div, 231. 
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18. Cal.—Broyles v. Mahon, 237 P. 
763, 72 Cal.App. 484. 

11 C.J. p 125 note 46. 

19. Minn.—Christlieb v. Hennepin 
County, 22 N.W. 930, 41 Minn. 142. 

20. Minn.—State *v. City Council of 
City of Benson, 209 N.W. 3, 167 
Minn. 307. 

21. lowa.—Moore v. Perry, 93 N.W. 
510, 119 lowa 423. 

22. N.D.—State v. Clark, 131 N.W. 
715, 21 N.D. 517. 

23. Cal.—Brown v. San Prancisco, 
57 P. 82, 124 Cal. 274. 

24. N.Y.—Peo. v. Shaw, 54 N.Y.S. 
218, 34 App.Div. 61. 

11 C.J. p 125 note 52. 

25. N.Y.—Hiscox v. Holmes, 269 N. 
Y.S. 222, 239 App.Div. 602—People 
ex rei. Kiehm v. Board of Educa- 
tion of' City of Utica, 190 N.Y.S. 
798, 198 App.Div. 476. 

11 C.J. p 125 note 53-p 126 note 54. 
Attomeys' fees 

WTiere town board audited and 
disallowed claim of town superin¬ 
tendent of highways for attorneys’ 
fees, certiorari was proper remedy. 
—Hiscox V. Holmes, 269 N.Y.S. 222, 
239 App.Div. 602. 

26. Mass.—^Morse v. Norfolk Coun¬ 
ty, 49 N.E. 925, 170 Mass. 555. 

27. Cal.—Burr v. Sacramento Coun¬ 
ty, 31 P. 38, 96 Cal. 210. 

11 C.J. p 126 note 56. 
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agreement of the parties is iinal and exclusive, it 
cannot be reviewed by certiorari.^S 

It has been held that certiorari does not lie to 
review the action of county commissioners in re- 
fusing to pay a private physician engaged by the 
jailer to treat a sick prisoner where the commis¬ 
sioners have not acted on the physician’s bili ex- 
cept to reject it since they had not fixed his pay 
at something or nothing.29 

§ 20. Finality of Determination 

a. General principies 

b. What constitutes a final determination 

a. General Principies 

Ordinarily, certiorari wlll not Ile where the proceed- 
Ings to be reviewed are pending or undetermined. 


At common law the writ of certiorari was used 
both as a writ of review after final judgment and 
also to remove the entire cause at any stage of the 
proceeding for heariiig and determination in the 
superior court.^O In the United States it is now 
the general rule that the writ will be refused where 
there has been no final determination and the pro- 
ceedings in the lower tribunal are stili pending.^i 
It will not issue on the presumption that the court 
below, wherein the cause is pending, will commit 
error.32 Moreover, it has been held that after final 
disposition of the cause, certiorari will lie only 
to correct errors which affect such final judgment 
and not errors affecting only a judgment which 
is not final.SS 

The general rule heretofore stated is not applied 
inflexibly in ali jurisdictions.^^ Thus, it has been 


28. R.I.—^Broley v. Superior Court 
107 A. 104, 42 R.I. 253. 

29. Me.—Sawyer v. Commissioners 
of Androscoggin County, 102 A. 
226. 116 Me. 408. 

30. Fla.—^Waddell v. McAllister, 122 
So. 578, 97 Fla. 1054. 

11 C.J. p 126 not4 57. 

Zluglisli practice disctissed 

111.—Chicago, etc., R. Co. v. Whip- 
ple, 22 111. 105. 

Tenn.—Beck v. Knabb, 1 Overt. 55. 

Vt.—See Paine v. Leicester, 22 Vt. 
44. 

W.Va.—^Dryden v. Swinburne, 20 W. 
Va. 89. 

31. U.S.—Simkins v, Simkins, C.C,A. 
Canal Zone, 271 F. 87. 

Ala.—^Waltman v. Ortman, 170 So. 
545, second case, 233 Ala. 170, de- 
nying certiorari, App.,.170 So. 545, 
first case, following Foley v. Arra- 
strong, App., 170 So. 547, certiorari 
denied 170 So. 548, 233 Ala. 175. 

Cal.—Gumilla v. Industrial Acc. 
Commission of State of Califor- 
nia, 203 P. 397, 187 Cal. 638—Frost 
V. Superior Court in and for Modoc 
County, 183 P. 206, 41 Cal.App. 580 
—^Howe V. Superior Court of Cali- 
fornia in and for Sacramento 
County, 274 P. 992, 96 Cal.App. 769. 

Colo.—Hendricks v. Gates, 37 P.2d 
1094, 95 Colo. 575. 

Fla.—^Miami Poultry & Bgg Co. v. 
City Ice & Fuel Co., 172 So. 82— 
Bringley v. C. I. T. Corporation, 
160 So. 680, 119 Fla. 529—Grodin 
V. Railway Express Agency, 156 
So. 476, 116 Fla. 878—Rifas v. 
Gross, 143 So. 600, 106 Fla. 708, 
Quoting Corpus Juris—^Brundage 
V. 0’Berry, 134 So. 520, 101 Fla. 
320—Hartford Accident & In¬ 
demni ty Co. V. City of Thomas- 
ville, Ga., 130 So. 7, 100 Fla. 748 
—^Waddell v. McAllister, 122 So. 
578, 97 Fla. 1054—Kroier v. Kroier, 
116 So. 753, 95 Fla. 865—First Nat. 


Bank v. Gibbs, 82 So. 618, 78 Fla. 
118, citing Corpus Juris. 

Ga.—^Nalley & Co. v. Moore, 181 S.E. 
429, 51 Ga.App. 718—Ragsdale v. 
Middlebrooks, 176 S.E. 825, 50 Ga. 
App. 8—Reed v. V. H. Kriegshaber 
& Son, 160 S.E. 560, 44 Ga.App. 64 
—^Armistead v. Beavers, 124 S.E. 
61, 32 Ga,App. 464—Starnes v. Ba- 
con, 103 S.E. 39, 25 Ga.App. 260. 
lowa.—Hammond v. Des Moines Mu- 
nicipal Court 197 N.W. 628, 197 
lowa 511. 

Minn.—Salters v. Uhlir, 265 N.W. 
333, 196 Minn. 541—^In re Martin's 
Estate, 235 N.W. 279, 182 Minn. 
576—State v. District Court of 
Jackson County, 159 N.W. 965, 134 
Minn. 435. 

Mo.—State ex rei. United Brick & 
Tile Co. V. Wright 95 S.W.2d 804, 
339 Mo. 160—State ex rei. Dura- 
flor Products Co. v. Pearcy, 29 S. 
W.2d 83, 325 Mo. 335—State ex rei. 
Shaw State Bank v. Pfeffle, 293 S. 
W. 612, 516, 220 Mo.App. 676, cit¬ 
ing Corpus Juris. 

Mont.—State v. District Court in and 
for Bow County, 19 P.2d 220, 93 
Mont 439. 

N.Y.—Santa Clara Lumber Co. v. 
Commissioners of Land Office, 204 
N.Y.S. 746, 209 App.Div. 705—Peo- 
ple ex rei Pennsylvania Gas Co. v. 
Public Service Commission, Second 
District 168 N.Y.S. 59, 181 App. 
Div. 147—Hali v. Hood, 201 N.Y.S. 
498, 121 Misc. 572. 

R.I.—Conte v. Roberts, 192 A. 814— 
Dimond v. Marwell, 190 A. 683— 
Cranston Loan Co. v. Byrne, 190 A. 
464—Parker v. Superior Court, 100 
A. 305, 40 R.I. 214. 

Tenn.—^First Nat. Bank v. Planters* 
Nat.‘Bank of Clarksdale, Miss., 12 
S.W.2d 528, 158 Tenn, 50. 

Vt.—Leonard v. Willcox, 142 A. 762, 
101 Vt 195. 

Wash.—State v. Superior Court for 
Lewis County, 201 P. 782, 117 

Wash. 544. 


Wis.—State v. Brown, 182 N.W. 602, 
174 Wis. 498. 

11 C.J. p 126 note 62. 

Purpose of writ of certiorari is to 
Quash an unlawful final judgment 
or some final and conclusive judicial 
order where there is no other method 
of relief therefrom.—Harrell v. Mar¬ 
tin, 154 So. 186, 114 Fla. 147. 

Final appellate judgrment 

Final adjudication of Circuit court 
in exercise of appellate jurisdiction 
is reviewable on certiorari.—Ulsch v. 
Mountain City Mill Co., 138 So. 483, 
103 Fla. 932, rehearing denied 140 
So. 218, 103 Fla. 932, 104 Fla. 418. 

Behearing pending 

Relator could not invoke supreme 
courfs supervisory powers to en- 
force order, where rules attacking 
order were pending on rehearing in 
trial court.—Succession of Harrison, 
120 So. 617, 167 Da. 977. 

32- Mont.—State v. District Court 
of Second Judicial Dist., 272 P. 
242, 83 Mont. 349. 

33. Ga.—Reed v. V. H. Kriegshaber 
& Son, 160 S.E. 560, 44 Ga.App. 64. 
Bulings preceding final judgment 
Where the assignments of error 
were to specified rulings preceding 
final judgment, and there was no as- 
signment of error to the judgment 
because of error in it or because of 
the antecedent errors complained of. 
the judge did not err in refusing to 
sanction the petition for a writ of 
certiorari.—Sullivan v. B. H. Levy 
Bros. & Co., 106 S.E. 19, 26 Ga.App. 
319. 

34^ Dependent on use of wxit 

When the writ of certiorari is 
used to remove, from an inferior to 
a superior court, a case which the 
latter court has concurrent jurisdic¬ 
tion to hear and determine, the writ 
issues before the case has proceed- 
ed to a final judgment in the court 
I below. When the writ is used to se- 
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held that the general supervisory control by courts 
over inferior judicial or quasi-judidal tribunals is 
not entirely taken away by a statutory declaration 
that the judgment of the inferior tribunal must be 
finai before certiorari will lie.^^ It has also been 
held that a court of last resort may in the exercise 
of its finai revisory and supervisory powers per- 
mit certiorari to issue to an interlocutory deter- 
mination where the case presents exceptional cir- 
cumstances and where probable and irreparable 
harra would resuit from delay in deciding the ques- 
tions presented.36 Furthermore, it is the rule in 
other States that the writ may lie even before finai 
judgment to determine whether or not an inferior 
court or tribunal is proceeding without, or in ex- 
cess of, its jurisdiction,^^ or has issued an order 
or judgment unduly extending its jurisdiction,^^ or 
is proceeding illegally.39 In other jurisdictions, 
however, the rule is not relaxed even where a 
question of jurisdiction is involved.*^® In some oth¬ 
er States it has been held that the writ will issue 
under special circumstances to special and sum- 
mary tribunals which have not consumraated their 


authority,^! although it will not issue before judg¬ 
ment in any case, unless the cause can be continued 
and completed in the superior court .^2 

In Nezv Jersey, the writ of certiorari substituted 
by statute for a writ of error, see supra § 9, will 
not lie until after finai judgment,^^ in cases which 
cannot be completed by the court from which the 
writ must issue.^^ However, the so-called common- 
law certiorari, going to special and summary tri¬ 
bunals, may issue before the inferior jurisdiction 
has consummated its authority; it is, as to the time 
when it may issue, a discretionary writ, and in the 
absence of a statute requiring it to issue, the time 
for its allowance is discretionary.^^ Thus, when 
th-e purpose of this writ is to review the pro- 
ceedings of a special tribunal in matters not legal- 
ly brought within their jurisdiction or on complaint 
of irregular procedure in matters legally brought 
within its jurisdiction, the writ may issue before 
finai decision,^® although ordinarily it will not be 
allowed in the latter case until then, since such tri¬ 
bunal may correct its own ‘errors.'^^ Likewise, 


cure an appellate revision, by the 
superior tribunal, of the proceedingrs 
in the inferior court, to the end that 
errors appearing on the record may 
be corrected; it will not lie until 
after flnal judgment.—^Downer v. 
Campbell, 21 Pa.Dist. & Co. 434. 
Statutory exceptiou 

Under a statute so providing, cer¬ 
tiorari will lie where a motion to 
Quash the declaration on jurisdic- 
tional grounds, or the issues raised 
on a demurrer, plea to the jurisdic¬ 
tion or other dilatory plea decid- 
ed adversely to the party moving, 
pleading, or demurring.—Boughner 
V. Bay City. 120 N.W. 597, 156 Mich. 
193. 

35. U.S.—^Angelus v. Sullivan, N.T., 
246 F. 54, 158 C.C.A. 280. 

36. R.I.—Conte v. Roberts, 192 A. 
SI 4—Cranston Loan Co. v. Byrne, 
190 A. 464—^Union Mortg. Co. v. 
Rocheleau, 154 A. 658. 51 R.I. 345. 

Interlocutory order restraiuiug pe¬ 
lice ofacials from enforcing gambling 
statute against persons maintalning 
**pin game” was reviewable by cer¬ 
tiorari in view of irreparable injury 
which would resuit from delaying 
review until finai hearing could be 
obtained and public interest in en- 
forcement of criminal statute in- 
volved.—Conte v. Roberts, R,L, 192 
A. 814. 

Not proper case for ezceptiou 
Ruling allowing amendment of dec¬ 
laration to change plaintifCs name 
from “Cranston Loan Company, In- 
corporated," to “Cranston Loan Com¬ 
pany,*' is not reviewable by certio¬ 


rari, although motion to amend 
declaration was made almost eight 
years after action was commenced, 
since ruling was not a “finai deter- 
mination,** facts were not sufiicient- 
ly compelling to invoke exercise of 
supreme courfs revisory and appel¬ 
late jurisdiction under writ of cer¬ 
tiorari, auestion raised was difficult 
to decide from record alone, and de- 
fendanfs rights had been preserved 
by plea of statute of limitations filed 
to amended declaration.—Cranston 
Loan Co. v. Byrne, R. I., 190 A. 464. 

37. Mo.—State ex rei. Thomas & 
Proetz Lumber Co. v. Bader, 41 S. 
W.2d 168, 328 Mo. 253. 

N.Y.—Scheidecker v, Department of 
State, 273 N.Y.S. 737, 242 App.Div. 
119, amended 275 N.Y.S. 530, 242 
' App.Div. 891. 

Tenn.—State v, Hunt, 192 S.W. 931, 
137 Tenn. 243. 

Rescissiou by state department of 
detenainatiou revoking real estate 
brokers’ licenses because of pending 
court litigation may be reviewed.— 
Scheidecker v. Department of State, 
273 N.Y.S. 737, 242 App.Div. 119, 
amended 275 N.Y.S. 530, 242 App. 
Div. 891. 

38. Fla.—Hartford Accident & In- 
demnity Co. v. City of Thomas- 
ville, Ga.. 130 So. 7, 100 Fla. 748. 

11 C.J. p 128 note 99. 

Manifest lack of jurisdiction is es- 
seutial 

Utah.—Sammis v. Marks, 252 P. 270, 
69 Utah 26. 

38. Tenn.—State v. Hunt, 192 S.W. 
931, 137 Tenn. 243, 
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40. Ga.—^Nalley & Co. v. Moore, 181 
S.B. 429, 51 Ga.App. 718. 

11 C.J. p 128 note 1. 

41. Tenn.—State v, Hebert, 154 S. 
W. 957, 127 Tenn. 220, 242. 

11 C.J. p 127 note 66. 

42. Mont.—State v. District Court 
of Seeond Judicial Dist. in and for 
Silver Bow County, 19 P.2d 220, 93. 
Mont. 439, citing Corpus Juris. 

11 C.J. p 127 note 67. 

43. N.J.—Crawford v. Hendee, 112- 
A. 668, 95 N.J.Law 259—Towne 
Kellner, 168 A. 308, 11 N.J.Misc. 
846. 

11 C.J. p 127 note 64. 

Interlocutory order 

In a statutory proceeding in a 
lower court brought by the state 
board of medical examiners, certio¬ 
rari will not lie where there has 
been no judgment in the court below 
and the order sought to be reviewed 
is simply an interlocutory order, cer¬ 
tiorari in a statutory proceeding of 
this kind being a method for review 
of a finai judgment, not an inter¬ 
locutory order.—State Board of 
Medical Examiners v. Levin, 159 A.. 
305, 10 N.J.Misc. 321. 

44; N.J.—Crawford v. Hendee, 112. 

A. 668, 95 N.J.Law 259. 

11 C.J. p 127 note 67. 

45. N.J.—Crawford v.„ Hendee, su¬ 
pra. 

11 C.J. p 127 note 6.5. 

46. N.J.—City of Plainfield v. Mc- 
Grath, 188 A. 733,. 117 N.J.Law 
348. 

47. N.J.—City of Plainfield v. Mc- 
Grath, supra—Breea Iron Works. 
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where the object of certiorari is to review munic- 
ipal action, especially if that action is said to be 
beyond the corporate power, it is a frequent prac- 
tice for the writ to issue while yet the final step 
that will complete the injury is threatened>^ 
There are, however, exceptions to this practice.^9 

Opinions and rulings. Certiorari will not lie to 
revise or correct erroneous opinions or rulings 
however hurtful they may be to individuals against 
whom they are expressed.^O An order, judgment, 
or determination affecting the rights of the prose- 
cutors is necessary as a foundation for the use of 
the writ.5l 

b. What Constitutes a Pinal Determination 

(1) In general 

(2) Intermediate appellate courts 
(1) In General 

The substanee of finallty rather than the form is 


generally determinative. The execution of a flnal judg¬ 
ment is not required. 

It would appear that a judgment or decree final 
in substanee although not in form is reviewable by 
certiorari.5- So, the act of a judge in declining 
to give judgment is equivalent to an entry of judg¬ 
ment so far as the right to bring certiorari, where 
the judge had made final disposition of the matter 
so far as he was concerned.^^ Moreover, some 
proceedings, although perhaps not technically final, 
may be endowed with such attributes of finality as 
to justify the exercise of judicial discretion in al- 
lowing certiorari to review the record thereof.^^ 
Nevertheless, it has been held that the writ of 
certiorari does not lie to review an adjudication 
which is final by implication merely.^® It has also 
been held that, where no order has been made 
modifying a judgment after time for appeal or 
motion for new trial has elapsed, but the trial court 
indicates its intention of modifying the judgment 


V. Richardson, 180 A. 192, 115 N.J. 
Law 305—City of Newark v. State 
Board of Tax Appeals, 191 A. 741. 
15 N.J.Misc. 368. 

48. N.J.—Crawford v. Hendee, 112 
A. 668, 95 N.J.Law 259—Public 
Service Ry. Co. v. City of Camden, 
112 A. 421, 95 N.J.Law 190.- 

11 C.J. p 1S7 note 68. 

Besolutioix for rezuoval of bonse 
A writ of certiorari was not pre- 
maturely issued to review a resolu- 
tion by a city council, authorizing 
the mayor to remove frame build- 
ings erected on private property -on 
the ground that they had been ille- 
gally and improperly constructed.— 
Public Service Ry. Co. v. City of 
Caraden, supra. 

No showixLg as to prosectitor’s in- 
jury 

Certiorari to review ordinance pro- 
viding for special assessments was 
not premature because it was not 
shown prosecutor’s lands would be 
assessed.—Demarest v. Borough of 
Bergenfteld, N.J., 146 A. 63. 

49. N.J.—Neptune Tp. in Monmouth 
County V. City of Asbury Park, 143 
A. 867, 7 N.J.Misc. 5. 

Ordinance not passed 
Certiorari to review ordinance is 
premature where the record does not 
Show that the ordinance to be re- 
viewed was passed on date set for 
final passage, the inference being 
that the ordinance never was finally 
passed.—^Neptune Tp. in Monmouth 
County v. City of Asbury Park, su¬ 
pra. 

50. N.T.—Hali V. Hood, 201 N.T.S. 
498. 499, 121 Misc. 572, citing Cor¬ 
pus Juris. 

5>1. N.Y.—Hali V. Hood, supra. 

11 C.J. p 127 note 70. 


52. Tenn.—Hili State Bank & Trust 
Co. V. Chew, 66 S.W.2d 989, 167 
Tenn. 71—Cockrill v. Peoples’ Sav. 
Bank, 293 S.W. 996, 155 Tenn. 342. 

Nenial of injunction 
Where an injunction is the only 
relief sought, a decree denying the 
injunction and retaining cause is 
in substanee such a final decree au¬ 
thorizing certiorari from supreme 
court.—Cockrill v. People’s Sav. 
Bank, supra. 

Pinal plan 

Under a statute providing that any 
person or public Corporation afCected 
by the final determination of the 
board may review it by certiorari on 
notice to the attorney general, the 
modification of reservoir pians by 
board of Hudson river regulating 
district to provide for construction 
of bridge instead of ferry is a final 
plan and flnal determination review¬ 
able by certiorari.—Pulton County v. 
Board of Hudson River Regulating 
Dist, 248 N.T.S. 8, 231 App.Div. 408. 

53, Pa.—Townsend v. Boyd, 8 Del. 
Co. 214. 

54w Mo.—State ex rei United Brick 
& Tile Co. V. Wright, 95 S.W.2d 
804, 339 Mo. 160, 

Oxder vacating default judgment, 
which purports to deprive petitioner 
of a judgment entered at a prior 
term and also of the advantage ac- 
auired by a writ of garnishment and 
the execution, may be so final as to 
justify the allowance of certiorari 
to quash it provided the court had 
no jurisdiction to make the order.— 
Kroier v, Kroier, 116 So. 753, 95 Pia. 
865. 

Pailure to comply with subpoena du¬ 
ces tecum 

Where relator could assume that, 
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if it failed to produce contracts call- 
ed for in subpeena duces tecum, facts 
set out in motion would be taken for 
confessed, which fact would have re- 
sulted in rejection of Its demand, its 
application for certiorari will not be 
considered as being premature.— 
Louisiana Farm Bureau Cotton 
Growers* Co-op. Ass’n v. Bacon, 105 
So. 278, 159 La. 169. 

Mandamus for inspection of books 

Where stockholder of subsidiary 
Corporation obtained peremptory writ 
of mandamus to inspect subsidiary 
and parent corporations^ books, and 
corporations within proper time filed 
motions for new trial and in arrest 
of judgment, proceedings were not 
“pending and undetermined,’* but of 
sufficient “finality” to justify exer¬ 
cise of judicial discretion to grant 
certiorari to review record to sub¬ 
sidiary Corporation.—State ex rei. 
United Brick & Tile Co. v. Wright, 
95 S.W.2d 804, 339 Mo. 160. 
Peudency of heaiiug on Show cause 
rule 

Where district court, on applica¬ 
tion to advance hearing on rule 
against surviving^ spouse to shbw 
cause why suspensive appeal from 
judgment appointing administratrix 
should not be dismissed, refused ap¬ 
plication and stated that proper 
tribunal to dismiss appeal was su¬ 
preme court, the appointee could ap- 
ply for certiorari and mandamus to 
compel district judge to set aside 
suspensive appeal, prior to date set 
for hearing on rule, particularly as 
order purporting to grant suspen¬ 
sive appeal was absolute nullity.— 
Succession of Pavelka, 102 So. 579, 
157 La. 480. 

55. Me.—Howland v. Penobscot 
County, 49 Me. 143. 
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after the completion of certain computations, certio¬ 
rari will not lie.56 

Where three separate items of damages all arise 
and are claimed under one cause of action, there 
cannot be a final jiidgment granting or denying a 
part of the damages and at the same time contem- 
plating further proceedings in the suit to deter- 
mine liability as to the remainder of the damages-^*^ 

A determinative order of a quasi-judicial legal 
body granting or denying a statutory right or priv- 
ilege after notice and hearing may be final and re- 
viewable by certiorari.^^ 

Execution of judgment. It is not necessary to 
wait until the final order or judgment has been 
carried into effect. It may be reviewed as soon as 
a final adjudication has been had.59 

Particular determinations as final The courts 
have frequently had occasion to determine whether 
or not particular judgments, decrees, or orders are 
of sufficient finality so as to warrant the issuance 
of certiorari for their review. For example, it has 
been held that the writ will not lie to review inter- 
mediate^O or interlocutory orders,and this in¬ 


cludes an order refusing or dissolving an injunc- 
tion;®2 an order striking out a pleading;®^ an or¬ 
der striking out part of the answer or bringing in 
a new party;^^ an order overruling a demurrer 
based on jurisdiction an order granting a new 
trial;®® or a refusal to grant a new trial where 
the proceedings are stili pending;^^ ^n order con- 
tinuing a cause for trial an order that a party 
answer interrogatories propounded to him in the 
taking of depositions or intermediate orders in 
condemnation proceedings.*^*^ It has been held, 
however, that where interlocutory rulings on a plea 
of lis pendens are brought before the supreme 
court along with a plea to the jurisdiction, such 
rulings may be passed on.*^! 

The writ has also been held not to lie in the 
following cases: Where the judgment against a 
party is retained for further orders, and there is 
no judgment disposing of the costs or directing 
payment of them;^^ order refusing to dismiss an 
a!ction on a stipulation over the objection of plain- 
tiffs attorncy;*^^ order for an account in a mu- 
nicipal investigation allowance of an appeal;*^® 
judgment of federal circuit court of appeals re- 


56i. Cal.—^Lankton v. Superior Court 
in and for Los Angeles County, 55 
P.2d 1170, 5 Cal.2d 694. 

67. U.S.—Kean v. National City 
Bank, C.C.A.Tenn., 294 F. 214, pe- 
titlon dismissed 44 S.Ct, 179, 263 
XI.S. 729, 68 L.Ed. 528. 

58. Fla.—Florida Motor Lines v. 
Hailroad Com’rs, 129 So. 876, 100 
Fla. 638. 

59. Colo.—Schwarz v. Garfleld Coun¬ 
ty Ct„ 23 P. 84, 14 Colo. 44. 

60. Minn.—Salters v. Uhlir, 265 N. 
W, 333, 196 Minn. 541—State v. 
Pistrict Court of Jackson County, 
159 N.W. 965, 134 Minn. 435. 

61. Colo.—Hendricks v. Gates, 37 P. 
2d 1094, 95 Colo. 575. 

La.—^Dawson v. Frazier, 90 So. 570, 
150 La. 203. 

Minn.—^Patterson v. Hali, 192 N.W. 

342, 155 Minn. 46. 

R.I.—Conte v. Rol)erts, 192 A. 814. 
Tenn.—^First Nat. Bank v. Planters’ 
Nat. Bank of Clarksdale,' Miss., 12 
S.W.2d 528, 158 Tenn. 50. 

Wash.—State v. Superior Court for 
Lewis County, 201 P. 782, 117 
Wash. 544. 

11 C.J. p 127 note 72. 

Appointment of master to frame 
issues entered on motion filed in the 
wrong county will not be reviewed 
where decree is not final.—Parker 
V. Superior Court, 100 A. 305, 40 B.I.. 
214. 

Order setting aside conseut of sur. 
viving spouse to a will, and decree- 
ing that he shall take his distribu- 


tive share, is not reviewable.—^Pat- 
terson v. Hali, 192 N.W. 342, 155 
Minn. 46. 

Interlocutory order of court of ap¬ 
peals discharglng supersedeas issued 
by member thereof, directed to chan- 
cery court order dissolving injunc- 
tion will not be reviewed.—^First 
Nat, Bank v. Planters* Nat. Bank of 
Clarksdale, Miss., 12 S.W.2d 528, 168 
Tenn. 50. 

62, Wash.—State v. Supreme Court 
for King County, 177 P. 773, 105 
Wash. 324—State v. Brawley, 176 
P, 337, 104 Wash, 374. 

11 C.J. p 127 note 73. 

No finding of insolvency 
Application for writ to review or¬ 
der of superior court dissolving tem- 
porary restraining order which by i 
statute is not appealable must be 
dismissed for lack of jurisdiction in 
supreme court, in absence of finding 
of insolvency of parties against 
whom restraining order was sought, 
because the legislative intent is that 
such orders shall be reviewed only 
on appeal from a final judgment.— 
State V. Superior Court of Washing¬ 
ton for Snohomish County, 228 P. 
847, 130 Wash. 668—State v. Su¬ 
perior Court for King County, 177 P. 
773, 105 Wash. 324—State v. Braw¬ 
ley, 176 P. 337, 104 Wash. 374. 

Refusal to dissolve 
The court on application for writs 
of certiorari and prohibition cannot 
consider attacks on the affidavit for 
the writ, the injunction bond, etc., 
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which will properly be reviewable on 
appeal •from the final judgment.— 
Castell Land & Harbor Co. v. Rob- 
erts, 95 So. 421, 153 La. 115. 

63. Wash.—State v. King County 
Super. Ct, 103 P. 17, 54 Wash. 225. 

64. Wash.—State v. Superior Court 
for Lewis County, 201 P. 782, 117 
Wash. 544. 

11 C.J. p 127 note 75. 

65. N.T.—^People ex rei. Pennsylva- 
nia Gas Co. v. Public Service Com- 
mission, Second Dist., 168 N.T.S. 
59, 181 App.Liv. 147. 

66w, Minn.—Salters v. Uhlir, 265 N. 

W. 333, 196 Minn. 541. 

67. Ga.—^Ragsdale v. Middlebrooks, 
176 S.E. 825, 50 Ga.App. 8. 

63. Colo.—^Hendricks v. Gates, 37 P. 
2d 1094, 95 Colo. 575. 

69. Cal.—^Howe v. Superior Court of 
California in and for Sacramento 
County, 274 P. 992, 96 Cal.App. 769. 

70. Colo.—^Peo. V. Garfteld County, 
58 P. 591, 26 Colo. 478. 

71. La.—^Dawson v. Frazar, 90 So. 
570, 150 La. 203. 

72. N.C.—Smith v. Miller, 71 S.E. 
355, 155 N.C. 247. 

73. Wash.—State v. Spokane Coun¬ 
ty Super. Ct, 92 P. 349, 47 Wash. 
508. 

74:. N.T.—Matter of Hamilton, 58 
How.Pr. 290. 

75. Mich.—^Palms v. Campau, 11 
Mich. 109. 
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versing a judgment of the Circuit court as it then 
existed and remanding the cause for further pro- 
ceedings;'^® order appointing referees order di- 
recting a survey and appointing an engineer re- 
straint of a sale of property of a surety before the 
exhaustion of remedies against his principal, where 
the siirety’s property has not been levied on,'*^ A 
verdict and judgment against a plea of no part- 
nership is not a final judgment.^® Where a mo- 
tion is pending in the lower court *to set aside 
the order and judgment complained of, an appli- 
cation for the writ is premature.si An order of 
an intermediate court vacating a judgment of a 
justice^s court is not a final judgment ^2 

The following, among others, have been held final 
adjiidications so as to be reviewable by certiorari: 
Sustaining of a general demurrer to the entire 
complaint action of a county board on a claim 
presented for audit, where the claim is passed on, 
and allowed in part and rejected in part;^^ order 
directing clerk to issue a warrant for levy of tBX- 
es;S5 confirmation of a commissioner’s report in 
partition;^® confirmation of settlement of sheriff’s 
accounts order dismissing a city sanitation em- 
ployeejSS entry of judgment of fine and impris- 
onment for contempt order directing sale of de¬ 
cedentes land to pay debts;90 partial rejection of a 
claim by the town auditor order dismissing an 
appeal.92 Likewise, an order by a probate court 
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directing an executor to turn over funds which he 
claims to hold as an individual is a final order 
reviewable by certiorari,as is a decree of an 
orphans’ court ordering a restatement of an ex- 
ecutor’s account, allowing exceptions, and referring 
the account to auditors.^^ Where a garnishment 
based on a judgment already obtained is disposed 
of by a finding against the traverse to the answer 
of the garnishee, amounting to a discharge of the 
garnishee, such finding is a final judgment review¬ 
able by certiorari, although, pending the trial, ad- 
ditional garnishment summons was served on the 

garnishee.95 

(2) Intermediate Appellate Courts 

A judgment of an intermediate appellate court fs 
final, as to the right to certiorari, oniy when it dis- 
poses of the controversy and leaves nothing to be done 
below except to execute it. 

A judgment or decree of an intermediate appel¬ 
late court which disposes of the controversy and 
leaves nothing further to be done in the trial court 
except to carry the mandate of such appellate court 
into execution is a final adjudication of the cause 
in so far as review by certiorari is concerned.^^ 
Where, however, the intermediate appellate court 
' reverses the judgment below and remands the cause 
for further proceedings, there is ordinarily no such 
final determination as will support a review by cer¬ 
do rari.^ 7 An exception to the foregoing rules is 


76. XJ.S.—Chicago, etc., R. Co. v. 
Osborne, lowa, 13 S.Ct. 281, 146 

U. S. 354, 36 L.Ed. 1002—Meagher 

V. Minnesota Thresher Mfg. Co., 
Minn., 12 S.Ct 876, 145 U.S. 608, 
,36 L.Ed. 834—^Rice v. Sanger, Kan., 
12 S.Ct 664, 144 U.S. 197, 36 L.Ed. 
403—McLish v. Roff, Ind.T., 12 S. 
Ct 118, 141 U.S. 661, 35 L.Ed. 893. 

77. N.J.—Harrison v. Sloan, 6 N.J. 
Law 410. 

78. Minn.—State v. District Court 
of Jackson County, 159 N.W. 965, 
134 Minn. 435. 

79. Tenn.—^Beeler v. Hali, 11 
Humphr. 445. 

80. Ga.—Reed v. V. H. Kriegshaber 
& Son, 160 S.E. 560, 44 Ga,App, 
64. 

BecisiozL afflrming judgment over- 
ruling motion for new trial was not 
reviewable by certiorari, wKere orig- 
inal verdict and judgment was 
against special plea of no partner- 
ship.—^Reed v. V. H. Kriegshaber & 
Son, supra. 

81. lowa.—^Lloyd v. Spurrier, 72 N. 

W. 688, 103 lowa 744. 

88, Mq.—S tate ex rei. Duraflor 
Products Co. V. Pearcy, 29 S.W.2d 
83, 325 Mo. 335. 


83. Ga.—Barnes v. Fleetwood, 63 S. 
E. 60, 5 Ga.App. 296. 

84. N.T.—^Peo. V, Westchester Coun¬ 
ty, 67 N.T.S. 981, 57 App.Div. 135. 

85. Or.—Southern Oregon Co. v. 
Coos County, 47 P. 852, 30 Or. 250. 

86. N.J.—Cozens v. Dickinson, 3 N. 
J.Law 99. 

87. W.Va.—Sherman List. Bd. of 
Education v. Hopkins, 19 TV.Va. 
84. 

88. N.T.—^Weinstock v. - Hammond, 
200 N.E. 581, 270 N.T. 64, revers- 
ing 283 N.T.S. 776, 245 App.Div. 
614. 

89. N.T,—^Peo. v. Donohue, 22 Hun 
. 470. 

.90. N.J.—State V. Hanford, 11 N.J. 
Law 71. 

91. N.T.—Peo. V. Hannibal, 20 N.T. 
S. 165, 65 Hun 414. 

92. Mich.—^Peo. v. Wayne County 
Ct Judges, 1 Mich. 359. 

93. Minn.—^In -re Martin’s Estate, 
235 N.W. 279, 182 Minn. 576. 

94. N.J.—Johnson v. Eicke, 12 N.J. 
Law 316. 

95. Ga.—Southern Pac. Co. v. Davi- 
son-Paxon Co., 165 S.E. 862, 45 
Ga.App. 719. 


96. Fla.—Ulsch v. Mountain City 
Mill Co., 138 So. 483, 103 Fla. 932, 
rehearing denied 140 So. 218, 104 
Fla. 418—Brundage v. 0’Berry, 
134 So. 520, 101 Fla. 320. 

Directing judgment 
Judgment of Circuit court revers- 
ing judgment of civil court of record 
and directing judgment for defend¬ 
ant constitutes final adjudication.— 
Ulsch V. Mountain City Mill Co., 138 
So. 483, 103 Fla 932, rehearing de¬ 
nied 140 So. 218, 103 Fla. 932, 104 
Fla. 418. 

Judgment of affirmance by the Cir¬ 
cuit court of an invalid judgment of 
a lower court may be quashed on 
certiorari,—^Western Union Tele- 
graph Co. v. O. H. Wright & Co,, 84 
So. 604, 79 Fla. 600. 

97. Fla.—^Perlman v. Ryden, 178 So. 
911—Miami Poultry & Egg Co. v. 
City Ice & Fuel Co., 172 So. 82— 
Bringley v. C. I. T. Corporation, 
160 So. 680, 119 Fla 529—Grodin 
V. Railway Express Agency, 156 
So. 476, 116 Fla. 378—Kilgore v. 
Larry Dimmitt Inc., 153 So. 138, 
114 Fla 69—^Rifas v. Gross, 143 
So. 600, 106 Fla 708—Waddell v. 
McAllister, 122 So. 578, 97 Fla. 
1054—Holmberg v. Toomer, 82 So. 
620, 78 FIA 116. 
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recognized in some jurisdictions where it appears 
from the record that the appellate court has vio- 
lated statutory requirements,^^ or where it appears 
that the judgment of reversal amounts to a palpa- 
ble miscarriage of justice or constitutes a substan- 
tial injury to the rights of petitioner,^^ or where 
it appears that a judgment of reversal contains an 
affirmative direction to the court below to proceed 
in violation of some essential requirement of law 
in the ultimate judgment which must be rendered 
pursuant to the appellate court’s directions in its 
mandate.i 

An intermediate appeals court’s judgment affirm- 
ing a lower court^s judgment on condition of a re¬ 
mittitur is not final, in the absence of a showing 
in the record that a remittitur has been entered.^ 

§ 21. Successive Writs 

Successive or alias writs of certiorari are allowed 
in some jurisdictions. 

While it has been held that a second writ can- 
not be allowed for the same purpose,^ it has also 
been held that a second writ may issue to bring 
in new parties,^ that, where the writ is improp- 


erly directed, the court may order a new or sup- 
plementary writ to issue,^ and that as many writs 
may issue as are necessary to bring up the whole 
record.^ A second or alias writ will not be issued 
where the petitioner has failed to exercise due dili- 
gence in procuring the first to be issued and heard,*^ 
or, it has been held, unless some extraordinary cir^ 
cumstance is shown, which will warrant its ah 
lowance.S 

Where a certiorari has been dismissed for want 
of prosecution, a second writ should not be allowed 
to the prosecutor.^ Similarly, where the writ is 
dismissed on the merits, that is, for the reason that 
the petitioner therefor was not entitled to it, the 
judgment of dismissal is a bar to the subsequent 
issuance of another writ.^® 

Affirmance is a bar to the subsequent issuance 
of another writ, on the application of the prosecutor 
of the first writ, for the purpose of reviewing the 
same proceedings.^^ 

In Georgia it is the rule that, after a valid writ 
has been dismissed for informality, another may 
be awarded on timely application,although the 


Bemand for new trial | 

Supreme court will not issue cer- I 
tiorari to judgment of reversal for 
new trial on writ of error from Cir¬ 
cuit court—^Waddell v, McAllister, 
122 So. 578, 97 Fla. 1054. 

aa. Fla.—Segall Investment Co. v. 
Rosedale Delicatessen, 143 So, 441, 
106 Fla. 578—Miami Transit Co. v. 
Stephens, 143 So. 325, 106 Fla. 353 
—Butler V. Tunnicliffe, 140 So. 201, 
104 Fla. 477—Ulsch v. Mountain 
City Mill Co., 138 So. 483, 103 Fla. 
932, rehearing denied 140 So. 218, 
104 Fla. 418. 

Reversal of new trial order 

Circuit court's order reversing or¬ 
der of civil court of record granting 
new trial, even if warranted, may 
be Quashed on certiorari when it 
does not comply with statutory re- 
quirements.—Segall Investment Co. 
V. Rosedale Delicatessen, 143 So. 441, 
106 Fla. 578—Miami Transit Co. v. 
Stephens, 143 So. 325, 106 Fla. 353. 

9&. Fla.—Miami Poultry & Egg Co. 
V. City Ice & Puel Co., 172 So, 82— 
Bringley v. C. I. T. Corporation, 
160 So. 680, 119 Fla. 529—Ulsch v. 
Mountain City Mill Co., 138 So. 
483, 103 Fla. 932, rehearing denied 
140 So. 218, 104 Fla. 418—Brund- 
age V. 0’Berry, 134 So. 520, 101 
Fla. 320. 

Ko palpable miscarriage of jnstice 
is shown in reversal of judgment for 
stranger to action of replevin im- 
properly made party thereto on mo- 
tion of defendants, on ground that 
stranger was real party in interest. 


—Bringley v. C. I. T. Corporation, 
160 So. 680, 119 ^'la. 529. 

X. Fla.—Grodin v. Railway Express 
Agency, 156 So. 476, 116 Fla. 378— 
Midland Motor Car Co. v. Willys- 
Overland, Inc., 132 So. 692, 101 Fla. 
837. 

2. Fla.—Harrell v. Martin, 154 So, 
186, 114 Fla. 147. 

Considered ds reversal 
In the absence of an affirmative 
showing in the record that a remit¬ 
titur had been entered as directed, 
the judgment will be considered to 
be a reversal of the judgment of the 
inferior court in its entirety.—Har¬ 
rell V, Martin, supra. 

3. Miss.—^Williams v. Williams, 34 
Miss. 143. 

11 C.J. p 131 note 29. 

4. N.J.—Citizens* Gas Light Co. v. 
State, 44 N.J.Law 648—State v. 
Is^ewark, 40 N.J.Law 92. 

5. N.T.—Peo. V. McLean, 80 N.Y. 
254—Starr v. Rochester, 6 Wend. 

. 564. 

However, it has been held that an 
alias certiorari is unknown to the 
law.—Slaght v, Bobbins, 13 N.J.Law 
340. 

a Mass.—Com, v. New Milford, 4 
Mass. 446. 

11 C.J. p 131 note 32, 

7. N.J.—Tweddell v. Village of 
South Orange, 112 A. 511, 95 N.J. 
Law 327. 

11 C.J. p 131 note 33. 

8. Tenn.—Williams v. Greer, 4 

Hayw. 235. 


Zt is ixLSufficient to Show new facts 
which might have been presented on 
the first application.—^Williams v. 
Greer, supra. 

a N.J.—Dowd V. Jones, 35 A. 788, 
69 N.J.Law 367. 

10. Cal.—Trenouth v. Superior Court 
of Santa Clara County, 223 P. 951, 
193 Cal. 330—Snyder v. Plummer, 
162 P. 1040, 174 Cal. 204. 

11 C.J. p 131 note 35. 

Application for rehearing is the 
proper remedy.—Trenouth v. Su¬ 
perior Court of Santa Clara County, 
223 P. 951, 193 Cal. 330—Snyder v. 
Plummer, 162 P. 1040, 174 Cal. 204. 
Application to court in hanc 

(1) The supreme court in banc 
will entertain an application for the 
allowance of a writ of certiorari 
after the refusal of an allocatur by 
a single judge of the court, when the 
substantial rights of the party ap- 
pear to be involved and the party is 
not barred by laches or some simi- 
lar reason.—Tweddell v. Village of 
South Orange, 112 A. 511, 95 N.J.Law 
327. 

(2) The writ should not issue, 
however,^ on an application to that 
court raising the same questions 
which were raised on three prior ap- 
plications to the same court or mem- 
b^rs thereof.—Hance v. City of New 
Brunswick, 146 A. 673, 7 N.J.Misc. 
610. 

11. N.J.—State V. Jersey City Wa- 
ter Comrs., 30 N.J.Law 247. 

12. Ga.—^Wood v. Fairfax Loan & 
Investment Co.. 177 S.E. 260, 50 
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time has elapsed within which the original certio¬ 
rari could issue,i3 although, however, if the orig- 
inal petition was not presented within the required 
time and was thus properly dismissed, it cannot be 
revived by a second certiorari within the statutory 
period relating to the recommencement of a case 
after nonsuit or dismissal.^^ On the other hand, 

, B. PARTICULAE GROUNDS FOR 

§ 22. In General 

a. Matters of public concern 

b. Preservation of harmony in decisions 

c. Inability to obtain impartial trial 

d. Ruling on motion for change of venue 

e. Questions of fact and evidence 

f. Review of incidental proceeding 

g. Review of proceeding not involving 

property 

a. Matters of Public Concern 

The writ may lie to review determinatlons involving 
Important pubiic questions. 

The writ has been granted to review matters of 
important public concern,even where another 
remedy is available.^^ This is not, however, a 
universally accepted rule.^^ It has been held that 
the writ will not lie for such a purpose, where de- 
lay will resuit, unless the proceeding was without 
jurisdiction or in gross violation of law.^O 

It has been held that the supreme court shouid 


if the first petition for the writ is void for any 
reason, a renewal is properly refused;^^ but to 
render the original petition void in this connection 
there must be something inherently defective in the 
petition itself, something precedent to the issuance 
of the writ.^® 


GRANT OR REFUSAL OF WRIT 

take original jurisdiction to review the determina- 
tions of an inferior quasi-judicial tribunal only in 
cases involving questions of publici juris.^l 

Where the public interest would be prejudiced 
by the issuance of the writ, it may be refused, see 
supra § 14. Likewise, the court will not deter- 
mine questions, even though they be of public in¬ 
terest, if such questions are moot, see infra § 52. 
The availability of the writ where important new 
questions are involved is considered infra § 33. 

b. Preservation of Harmony in Decisions 

Fallure of an Intermediate appellate court to follow 
the decisions of a higher court Is reviewable by certiorari 
In some jurisdlctions. 

Failure of an intermediate appellate court to fol¬ 
low decisions pf a higher court is sometimes held 
a ground for certiorari.22 Thus, in some jurisdic- 
tions the writ may be granted where the court in 
pronouncing judgment has ignored some previous 
decision of the higher court,or where an ap- 


Ga.App. 123—^Allen v. McGuire, 174 
S.E. 147, 49 Ga.App. 60—Grag-g 
Lumber Co. v, Collins, 139 S.E. 84, 
37 Ga.App. 76—Dillingham v. Es- 
linger, 122 S.E. 627, 32 Ga.App. 36 
—Singer Sewing Machine Co. v. 
W. M. Dacus & Co., 96 S.E. 8, 22 
Ga.App. 297. 

11 C.J. p 131 note 37. 

Certiorari dismissed because prema- 
ture 

Ga.—^Dillingham v. Eslinger, 122 S. 

E. 627, 32 Ga.App. 36. 

Certiorari dismissed becatise of want 
of verification 

Ga.—Singer Sewing Mach. Co. v. W. 
M. Dacus & Co., 96 S.E. 8, 22 Ga. 
App. 297. 

13. Ga.—Mercer v. Davidson, 6 S.E. 
175, 80 Ga. 495. 

14- Ga.—^Autrey & Peebles v. Car- 
son Naval Stores Co., 115 S.E. 924, 
29 Ga.App. 422. 

15. Ga'.—Wood V. Pairfax Loan & 
Investment Co., 177 S.E. 260, 50 
Ga.App. 123—^Fairfax Loan & In¬ 
vestment Co. V. .Turner, 175 S.E. 
267, 49 Ga.App. 300—^Payne v. 

Manhattan Pruit & Produce Co., 
108 S.E. 473. 27 Ga.App. 382—Sing- 


er Sewing Mach. Co. v. W. M. Da¬ 
cus & Co., 96 S.E. 8, 22 Ga.App. 
297. 

11 C.J. p 155 note 97. 

16. Ga.—Singer Sewing Mach. Co. 
V. W. M. Dacus & Co., supra. 

Want of valid hond 
Ga.—Payne v. Manhattan Pruit & 
Produce Co., 108 S.E. 473, 27 Ga. 
App. 382. 

Absence of assignment of error 
Ga.—^Wood V. Pairfax Loan & In¬ 
vestment Co., 177 S.E. 260, 50 Ga. 
App. 123. 

Want of notice of sanction 

Ga.—Singer Sewing Mach. Co. v. W. 

M. Dacus & Co., 96 S.E. 8, 22 Ga. 
- App. 297. 

17. Ga,—Pender v. Hodges, 144 S. 
E. 278, 166 Ga. 727, reversing 142 
S.E. 753, 38 Ga.App. 78, conformed 
to 144 S.E. 676, 38 Ga.App. 78. 

N.J.—City of Bahway v. Cleary, 159 
A. 813, 10 N.J.Misc. 545, affirmed 
Bahway Valley Joint Meeting v. 
Cleary, 162 A. 590. 109 N.J.Law 
348. 

11 C.J. p 108 note 95. 

18. N.J.—City of Bahway v. Cleary, 
supra. 


19- Cal.—Hager v. Tolo County, 50 
Cal. 473. 

20. Mich.—Curran v. Norris, 25 N. 
W. 500, 5S Mich. 512. 

21. Colo.—Clark v. Denver & I. R» 
B. Co., 239 P. 20, 78 Colo. 48. 

22. Mo.—State ex rei Horspool v, 
Haid, 40 S.W.2d 611, 328 Mo. 327, 
conformed to Porsythe v. Hor¬ 
spool, App., 49 S.W.2d 687, and 
quashed State ex rei. Horspool v. 
Haid, 65 S.'W.2d 923, 334 Mo.T96. 

11 C.J. p 106 notes 69, 72. 

One of fnnctions of certiorari is to 
preserve harmony in laws as an- 
nounced by court of appeals and 
make them consistent with supreme 
court rulings.—State ex rei. Hor¬ 
spool V. Haid, supra. 

23. Colo.—^Peo. V. Court of App., 82 
P. 483, 34 Colo. 291—Peo. v. Court 
of App., 79 P, 1028. 33 Colo. 261. 

Srroneons bnt not contrary to deci. 
sions 

Where the supreme court decided 
that a petition stated a cause of ac- 
tion in mandamus, but expressly left 
the question as to whether the ac- 
tion could be maintained on the 
facts open to the trial court, a de- 
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pellate court fails to follow the rulings of the 
supreme court.-*^ It has been held, however, that 
the commission of an error by an intermediate 
appellate court will not require the issuance of cer¬ 
tiorari to review and revise the judgment of such 
court where it had reversed the judgment of the 
original court on other grounds not complained 
of.25 

c. Inability to Obtain Impartial Trial 

Prejudice of the judge or members of an inferior 
tribunal is not generally considered a good ground for re¬ 
view by certiorari. 

It has been held that the writ of certiorari may 
be granted on the ground that a fair and impar¬ 
tial trial cannot be had in the inferior tribunal.^® 
It is doubtful, however, if this is a ground for the 
writ in most jurisdictions, at least unless the judge 
is so disqualified as perhaps to constitute a want or 


excess of jurisdiction,^^ or unless the determina- 
tion of the judge or members of the inferior tri¬ 
bunal is such as to be reviewable as being illegal 
or in excess of his or their authority.^^ Thus, it 
has been held that prejudice on the part of the 
judge or members of an inferior tribunal, or a sus- 
picion of improper conduct on their part does not 
constitute a sufficient ground for the issuance of the 
writ.-^ 

d. Ruling on Motion for Change of Venne 

There Is some disharmony of opinion as to whether 
op not certiorari will lie to a ruling on a motion for 
change of venue. 

It is the rule in some jurisdictions that certiorari 
is a proper remedy to review an order denying a 
change of venue to one entitled thereto,^^ at least 
when entitled thereto as a matter of right.^^ 


cision by the court of appeals that 
the facts established that mandamus 
was not the proper remedy, although 
erroneous, is not reviewable by cer¬ 
tiorari as contrary to the decision of 
the supreme court.—People v. Court 
of Appeals, 82 P. 483, 34 Colo. 291. 
La.—Brown Shoe Co. v. Hili, 25 
So. 634, 51 La.Ann. 920—^West v. 
De Moss, 24 So. 325, 50 La.Ann. 
1349. 

Mo.—State ex rei. State Highway 
Commission of Missouri v. Shain, 
102 S.W.2d 666, Quashing record 
and remanding cause State ex rei. 
State Highway Commission v. 
Lindley, App., 96 S.W,2d 1065-- 
State ex rei. Horspool v. Haid, 40 
S.W.2d 611, 328 Mo. 327, conformed 
to Forsythe v. Horspool, App., 49 
S.W.2d 687, and quashed State ex 
rei Horspool v. Haid, 65 S.W.2d 
923, 334 Mo. 196. 

11 C.J. p 106 note 71. 

'Wliexe court of appeals refuses to 
be guided, iu ciear case, by the well 
established jurisprudence, as defined 
and laid down by the supreme court, 
the writ lies to enforce uniformity 
of jurisprudence throughout the 
state.—^Brown Shoe Co. v. Hili, 25 
So. 634, 51 La.Ann. 920—^West v. De 
Moss, 24 So. 325, 50 La.Ann. 1349. 

25. Ala.—Cox V. Stuart, 157 So. 460, 
229 Ala. 409, denying certiorari 157 
So. 458, 26 Ala.App. 231. 

26. U.S.—^Fowler v. Lindsey, Conn,, 
3 Dall. 411, 1 L.Ed. 658. 

As removal and change of venue 
The writ may issue as original 
process to remove a cause and 
change the venue, when the superior 
court is satisfied that a fair and im¬ 
partial trial will not otherwise be 
obtained.—Fowler v. Lindsey, supra. 
Denial of motion to disqnalify judge 
' It has been held that a denial of 


a motion to disqualify the chairman 
of a state horse racing commission 
on the ground of prejudice or per- 
sonal interest, and the refusal of the 
commission to hear evidence on such 
motion, is prejudicial error forwhich 
certiorari will lie in the absence of 
any other remedy; and that by fail- 
ing to petition for a writ of prohibi¬ 
tio n to prohibit the chairman from 
sitting at the hearing a licensed rac¬ 
ing association and its president did 
not waive their right to raise ques- 
tion of disqualiflcation of chairman 
of state divlsion of horse racing to 
sit at hearing of charges against 
them in proceeding for certiorari to 
review and quash record of such 
hearing.—^Narragansett Racing Ass’n- 
V. Kiernan, R.L, 194 A. 692. 

27. Cal.—^Winning v. Board of Den- 
tarExaminers, 300 P. 866, 114 Cal. 
App. 658. 

N.J.—Hudson Taxi Co. v. Niedzwcki, 
130 A, 647, 3 N.LMisc. 1111. 

28. N.J.—^New Jersey R., etc., Co. 
V. Suydam, 17 N.J.Law 25. 

28. Cal.—^Winning v. Board of Den- 
tal Examiners, 300 P. 866, 114 Cal. 
App. 658. 

N.J.—Hudson Taxi Co. v. Niedzwcki, 
130 A. 647, 3 N.J.Mlsc. 1111. 

Prejudice of members of board of 
dental examiners does not disqualify 
members from hearing proceedings 
to revoke dental license, nor consti¬ 
tute grounds for granting certiorari 
to review order of board revoking 
license.—^Winning v. Board of Den¬ 
tal Examiners, 300 P. 866, 114 Cal. 
App. 658, 

Objection that plaintiff’s attomey 
was actittg for judge of county in 
which case was tried, in that filing 
fees were paid out of deposit of 
judge with county clerk, and that 
judge was in reality practicing in 

158 


violation of statute, was not shown 
by evidence to have influenced judge 
sitting in case, and such impropriety 
cannot be raised by certiorari.—Hud¬ 
son Taxi Co. V. Niedzwcki, 130 A. 
647, 3 N.J.Misc. 1111. 

30. Vt.—Carpenter v. Central Ver- 
mont R. Co., 80 A. 657, 84 Vt. 538. 

Wash.—State ex rei Hand v. Su¬ 
perior Court of Gray's Harbor 
County, 71 P.2d 24—State ex rei 
Gamble v. Superior Court for King 
County, 66 P.2d 1135—State v. Su¬ 
perior Court of Washington for 
Clarke County, 164 P. 516, 96 Wash. 
41. 

Wis.—State v. Circuit Court of Outa- 
gamie County, 208 N.W. 490, 189 
Wis. 629—State ex rei. W. J. Tay- 
lor Co. V. Elliott, 84 N.W. 149, 108 
Wis. 163. 

Fiual judgment 

The denial of a change of venue 
has been held a final judgment so as 
to be reviewable on certiorari.—Car¬ 
penter V. Central Vermont R. Co., 80 
A. 657, 84 Vt. 538. 

31. Wash.—State ex rei Hand v. Su¬ 
perior Court of, Grays Harbor 
County, 71 P.2d 24—State ex rei 
Gamble ,v. Superior Court for King 
County, 66 P.2d 1135—State v. Su¬ 
perior Court of Washington for 
Clarke County, 164 P. 516, 96 Wash. 
41. 

Bight independent of merits 

(1) Where a party has a right, in¬ 
dependent of merits of issues pend- 
ing, to trial in a particular place, an 
extraordinary legal remedy, such as 
certiorari, is proper method of pro- 
cedure to test such right in supreme 
court.—State ex rei, Hand v. Su¬ 
perior Court of Grays Harbor Coun¬ 
ty, Wash., 71 P.2d 24—State ex rei 
Gamble v. Superior Court for King 
County, Wash., 66 P.2d 1135—State 
V. Superior Court of Washington for 
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In other jurisdictions, the erroneous denial of 
motion for change of venue is not necessarily such 
an "'illegality/’ see infra § 24 a, as will constitute 
a ground for review by certiorari.32 Thus, where 
the error complained of was merely an error in 
the determination of a disputed fact which the low- 
er court had jurisdiction to decide, the writ will 
not lie.^^ If, however, in passing on such a mo¬ 
tion the court imposes conditions not authorized by 
law, it acts illegally, and certiorari will lie to re¬ 
view it^^ w^here there is no appeal from such or- 
der.^^ Even this presupposes that the motion so 
overruled was proper under the statute pertaining 

thereto.36 

In stili other jurisdictions, it is held that an or- 
der denying a change of venue is not final and can- 
not be reviewed by certiorari.^'^ 

In a jurisdiction where the writ will only lie for 
excess. of jurisdiction on great abuse of discretion, 
the granting of a motion for a change of venue 
by a court with jurisdiction of the action on a point 


§ 22 

not involving discretion is not reviewable by certio- 
rari.SS 

e. Qnestions of Pact and Evidence 

The writ will not lie to review questions of fact, but 
may lie where there has been no showing of facts neces- 
sary to jurisdiction. 

As is shown infra § 172, the probative force or 
the weight and sufficiency of the evidence is not 
ordinarily reviewable on certiorari, hence the wTit 
will not lie, in the absence of statutory provision 
to the contrary, for the purpose of reviewing con- 
clusions of fact or rulings involving findings of 
fact.^® This rule extends to writs sought to re¬ 
view questions of fact determined in intermediate 
appellate courts.'^® In some jurisdictions, however, 
a mistaken finding of fact induced by an error of 
law apparent of record or the finding of a fact con¬ 
trary to law is correctable on certiorari.*^^ It has 
also been held that where the decision of the in¬ 
termediate appellate court shows a misapplication 
of the law to the facts as a basis for the judg- 
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Clarke County, 164 P. 516, 96 Wash. 
41- 

(2) Claim for change of venue in- 
dependent of merits of issues pend- 
ing is ‘Tight” rather than “privilege” 
which is properly tested by extra- 
ordinary legal remedy, such as cer¬ 
tiorari.—State ex rei, Gamble v. Su¬ 
perior Court for King County, supra. 

3Z. lowa.—^Barry v. Black Hawk 
County Dist. Ct., 149 N.W. 449, 167 
lowa 306. 

Pact of residence 

33. lowa,—^McEvoy v, Cooper, 226 
N,W, 13, 208 lowa 649. 

34. lowa.—Barry v. Black Hawk 
County Dist. Ct., 149 N.W. 449, 167 
lowa 306. 

35. lowa.—^Atchison, T. & S. P. Ry. 
Co. v. Mershon, 165 N.W. 86, 181 
lowa 892. 

3S. lowa.—Thornburg v. Mershon, 
249 N.W. 202, 216 lowa 455. 

170 right to secoud motion 
Certiorari will not lie to review 
the denial of a second change of 
venue flled after the answer, where 
the first motion for change of place 
of trial was overruled, where under 
the statutory procedure a second mo¬ 
tion could not be flled after answer, 
and where certiorari could not issue 
for the denial of the first motion due 
to the expiration of the limitations 
period.—Thornburg v. Mershon, 249 
N.W. 202, 216 lowa 455. 

37. Idaho.—State v. Goode, 44 P. 
640, 4 Idaho 730. 

38. Colo.—^People v. District Court 
of City and County of Denver, 211 
P. 626, 72 Colo. 525. 


39. Ala.—^Ex parte Galloway, 96 So. 
369, 209 Ala. 469, denying certio¬ 
rari Day V. Galloway, 96 So. 365, 
19 Ala.App. 130—^Ex parte Sloss- 
Sheffield Steel & Iron Co., 92 So. 
458, 207 Ala. 219—Ex parte San- 
som, 87 So. 408, 205 Ala. 54, deny¬ 
ing certiorari Sansom v. Covington 
County Bank, 87 So. 406, 17 Ala. 
App. 556—Ex parte Acha Her- 
manos y Cia, 85 So. 265, 204 Ala. 
85, denying certiorari Acha Her- 
manos y Cia v. Rosengrant, 84 So. 
399, 17 Ala.App. 267. 

Fla.—Robbins Holding Co. v. Morris, 
179 So. 404. 

Ga.—Staples v. Almand, 94 S.E. 280, 
21 Ga,App. 281. 

lowa.—McEvoy v. Cooper, 226 N.W. 
13, 208 lowa 649. 

La.—Llorens v. McCann, 175 So. 442, 
187 La. 642, reversing 171 So. 481 
—^Barkett v. Booth, 99 So. 411, 155 
La. 483. 

Mass.—Murphy v. Justices of Mu- 
nicipal Court of Dorchester Dist. 
of City of Boston, 116 N.E. 969, 
228 Mass. 12. 

N.D.—State v. Frazier, 182 N.W. 545, 
47 N.D. 314. 

S.D.—Austin v. Eddy, 172 N.W. 517, 
41 S.D, 640. 

Appropriate office of the writ of 
certiorari is to correct errors of law 
apparent on the face of the record, 
and it will not lie to review conclu- 
sions of fact unless such review is 
specially authorized by statute.—^Ex 
parte Big Pour Coal Mining Co., 104 
So. 764, 213 Ala. 305. 

Ko fact issue xaised 
Where an answer denying surety’s 
right to injunction and to equitable 
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set-off raises only issues of law, the 
supreme court has jurisdiction to 
grant certiorari and supersedeas.— 
Cockrill V. People*s Sav. Bank, 293 
S.W. 996, 155 Tenn. 342. 

40. Ala.—^Birmingham * Gas Co. v. 
Sanders, 162 So. 532, 230 Ala. 649, 
denying certiorari 162 So. 531, 26 
Ala. App. 455—Mobile Pure Milk 
Co. V. Coleman, 161 So. 829, 230 
Ala. 432, certiorari denied 161 So. 
826, 26 Ala.App. 402—Great Atlan¬ 
tic & Pacific Tea Co. v. Donaldson, 
156 So. 865, denying certiorari 156 
So. 859, 26 Ala.App, 179—^Ex parte 
Harris Transfer & Warehouse Co., 
106 So. 223, denying certiorari Cot- 
ton V. Harris Transfer & Ware¬ 
house Co., 106 So. 220, 21 Ala. App. 
136. 

Fla.—Ex parte Knights of Pythias 
of North America, South America, 
Europe, Asia, Africa, and Austra¬ 
lia, Jurisdiction of Florida, 174 So. 
464, 128 Fla. 315. 

La.—Llorens v, McCann, 175 So. 442, 
187 La. 642, reversing, App., 171 
So. 481-—C. H. Rice & Son v. 
Payne, 92 So. 395, 151 La. 949. 

Permissible fact determiuatiou 
Certiorari will not lie to quash a 
judgment of an intermediate appel¬ 
late court affirming a judgment of a 
lower court which was simply the 
permissible resuit of a judicial de¬ 
termination of a disputed issue of 
fact.—^Ex parte Knights of Pythias 
of North America, South America, 
Europe, Asia, Africa, and Australia, 
Jurisdiction of Florida, 174 So. 464, 
128 Fla. 315. 

41. Miss.—Gulf R. Co. v. Adams, 
38 So. 348, 85 Miss. 772. 
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ment of that court, the writ must issue unless it 
appears that the judgment is correct, notwithstand- 
ing the error. 

The writ will not lie because of errors committed 
in passing on the admissibility of evidence, where 
the inferior court or tribunal has jurisdiction to do 
so,^3 and where it conducted its proceedings in the 
mode required by law^^ and had sufficient evidence 
before it to authorize the determination made.'^^ 

Where a tribunal is clothed with authority and 
jurisdiction to act only on the existence of certain. 
facts and it receives no evidence tending to show 
the existence of such facts, its action is reviewable 
by certiorari as being void for want of jurisdic¬ 
tion, where no right of appeal is available.'^® Simi- 
larly, where the power to make the order com- 
plained of depends on the existence of facts as to 
which there is no evidence whatever, the question 
is one of law subject to review by direct attack on 
a writ of certiorari,^*^ Furthermore, where in the 
exigencies of the case such facts are required to 
be established by evidence of a particular kind and 
the showing made totally fails in this respect, the 
writ will lie.'^^ 

f. Review of Incidental Proceeding 

Certiorari does not lie to remove a proceeding in an 
action or suit which is merely incidental to it. 


The writ will not lie to remove a proceeding in 
an action or suit which is but a part of and mere¬ 
ly incidental to it.^^ It will not lie solely to review 
a question of the taxation of costs.^® 

g, Review of Proceeding Not Involving Prop- 
erty 

It is not necessary that property rights be involved. 

In proper cases the writ will lie from a superior 
court to an inferior tribunal, irrespective of the 
question whether property rights are involved in 
the matter or not.^^ 

§ 23. Want or Excess of Jurisdiction 

a. As ground for issuance of writ gener- 

ally 

b. Excess of jurisdiction as ground 

c. What constitutes jurisdictional error 

d. Jurisdictional error as sole ground 

a. As Gronnd for Issnance of Writ Generally 

Want or excess of jurisdiction on the part of courts 
or quasi-judiciai bodies is a good ground for the issuance 
of certiorari. 

The writ of certiorari will lie to inquire into and 
review determinations made without jurisdiction or 
in excess of the jurisdiction conferred.^^ This is 


42. Ala.—Mobile Pure Milk Co. v. 
Coleman. 161 So. 829. 230 Ala. 432, 
denying certiorari 161 So. 826, 26 
Ala.App. 402. 

43. Cal.—Goodall v. Superior Court 
in and for Santa Barbara County, 
174 P. 924, 37 Cal.App. 723. 

N.T.—People ex rei Delaware County 
V. State Tax Commission, 172 N. 
T.S. 445, 184 App.Div. 691. 

S.B.—Austin v. Eddy, 172 N.W. 517, 
41 S.D. 640. 

Order based ou condiet of evi- 
denoe, being an .error committed 
within court's jurisdiction, cannot be 
reviewed on writ of review.—Goodall 
V. Superior Court in and for Santa 
Barbara County. 174 P. 924, 37 Cal. 
App. 723. 

44. N.Y.—^People ex rei Delaware 
County V. State Tax Commission, 
172 N.T.S. 445, 184 App.Div. 691. 

45. N.Y.—^People ex rei. Delaware 
County V. State Tax Commission, 
supra. 

4^ Cal.—Titeomb v. Superior Court 
in and for Santa Clara County, 29 
P,2d 206, 220 Cal. 34—Osborne v. 
Baughman, 259 P. 70, 85 Cal.App. 
224—In re Paulsen’s Estate, 170 P. 
855, 35 Cal.App. 654. 

47. Cal.—Hotaling v. Superior Court, 
City and County of San Prancisco, 
217 P. 73, 191 Cal. 501, 29 A.L,R. 


127—Goodall v. Superior Court in 
and for Santa Barbara County, 174 
P. 924, 37 CaLApp. 723. 

48. Wbere verified petition or afd- 
davit on application for ex parte or¬ 
der for temporary custody of chil- 
dren does not allege jurisdictional 
fact of children’s residence in coun- i 
ty, ex parte orders based thereon, 
being void, will be annulled on cer¬ 
tiorari.—Titeomb v. Superior Court 
in and for Santa Clara County, 29 
P.2d 206, 220 Cal. 34. 

48. lowa.—Polk County v. State 
Dist. Ct., 110 N.W. 1054, 133 lowa 
710. 

N.Y.—Peo. V, Corey, 18 Wend. 633— 
Hosmer v. Williams, 7 Cow. 494. 

11 C.J. p 108 note 90. 

5<X Tenn.—^Wright v. Eakin, 270 S. 
W. 992. 151 Tenn. 681. 

51. 111.—^Bartunek v. Lastovken, 183 
N.E. 333, 350 111. 380. 

11 C.J. p 106 note 73. 

52, XJ.S.—Pickwick-Greyhound Lines 
v. Shattuck, C.C,A.Kan., 61 F.2d 
485. 

Ala.—Ex parte Wilkey, 172 So. 111, 
233 Ala. 375—^Ex parte State ex 
rei. Rush, 171 So. 630, 233 Ala. 345 
—Ex parte Tulley, 149 So. 700, 227 
Ala. 277—Fowler v. Powler, 122 So. 
444, 219 Ala. 457—Ex parte Big 
Four Coal Mining Co., 104 So. 746, 
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213 Ala. 305—^Woodward Iron Co. 

V. Bradford, 90 So. 803, 606 Ala. 
447'—^Woodward Iron Co. v. Brad¬ 
ford, 90 So. 803, 206 Ala. 447, 

Ariz.—Du Vall v. Board of Medical 
Examiners of Arizona, 66 P.2d 1026 
—Chalmers v. Phelps, 53 P.2d 731, 
47 Ariz. 64—State v. Superior 
Court of Maricopa County, 5 P.2d 
192, 39 Ariz. 242. 

Ark.—^Axley v. Hammock, 50 S.W.2d 
608, 185 Ark. 939—Chevrolet Motor 
Co. V. Landers Chevrolet Co., 37 S. 

W. 2d 873, 183 Ark. 669—City of 
Payetteville v. Baker, 5 S.W.2d 302, 
176 Ark. 1030—^Brown & Hackney 
v. Stephenson, 248 S.W. 556, 157 
Ark. 470—Martin v. Hargrove, 232 
S.W. 596, 149 Ark. 383. 

Cal.—^Treat v. Superior Court in and 
for City and County of San Fran- 
cisco, 62 P.2d 147, 7 Cal.2d 636— 
Burlingame v. Justice^s Court of 
City of Berkeley, 33 P.2d 669, 1 
Cal.2d 71—Halpern v. Superior 
Court in and for Alameda County, 
212 P. 916, 190 Cal. 384—King v. 
Superior Court in and for San 
Diego County, 56 P.2d 268, 112 Cal. 
App.2d 501—^Kempton v. Appellate 
Division of Superior Court in and 
for Los Angeles County, 39 P.2d 
'846, 3 Cal.App.2d 374—Grilfith v. 
Superior Court in and for Los 
j Angeles County, 37 P.2d 142, 1 CaL 
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App.2d 670 — Eliis v. Superior 
Court in and for Riverside County, 
33 P.2d 60, 138 Cal.App. 552—Paias 
V. Superior Court in and for Ala- 
meda County, 24 P.2d 567, 133 Cal. 
App. 525—Summers v. Industrial 
Accident Comraission, App., 24 P. 
2d 366—Sparks v. Pryor, 22 P.2d 
233, 131 Cal.App. 743—Maple v. Al- 
len. 299 P. 571, 114 Cal.App. 109 
—Bayside Land Co. v. Dooley, 284 
p. 479, 103 Cal.App. 253—Smith v. 
Superior Court in and for Tuba 
County, 264 P. 573, 89 Cal.App. 
177—Osborne v. Baughman, 259 P. 
70, 85 Cal.App. 224—Pacific Home 
Bldg. Realty Co. v. Daugherty, 243 
P. 473, 75 Cal.App. 623—De Matei 
V. Superior Court in and for Lake 
County, 239 P. 853, 74 Cal.App. 147 
—Security Ins. Co. v. Superior 
Court of California in and for 
Marin County, 236 P. 335, 71 Cal. 
App. 701 — Metzler v. Superior 
Court in and for Humbolt County, 
201 P. 139, 54 Cal.App. 59—Mc- 
Connell v. Superior Court in and 
for Alameda County, 197 P. 680, 
51 Cal.App. 744—^Lanterman v. An- 
derson. 172 P. 625, 36 Cal.App. 472 
—Zierath v. Superior Court of Cal¬ 
ifornia in and for Dos Angeles 
County, 171 P. 112, 35 Cal.App. 788 
—In re Paulson's Estate, 170 P. 
855, 35 Cal.App. 654—Camm v. Jus- 
tice's Court of Santa Rosa Tp., 170 
P. 409, 35 Cal.App. 293. 

Colo.—Board of Com’rs of Colorado 
State Soldiers' and Sailors’ Home 
V. Dunlap, 265 P. 94, 83 Colo. 360 
—State Board of Medical Examin- 
ers V. Spears, 247 P. 563, 80 Colo, 
588, 54 A.D.R, 1498, error dis- 
missed Spears v. State Board of 
Medical Examiners of State of Col¬ 
orado, 48 S.Ct. 158, 275 U.S. 508, 
276 U.S. 588, 72 L.Ed. 398, 719— 
People V. District Court of City 
and County of Denver, 211 P. 626, 
72 Colo. 525. 

D.C.—Northern Pac. Ry. Co. v. Inter¬ 
state Commerce Commission, 23 P. 
2d 221, 57 App.D.C, 318, certiorari 
denied 48 S.Ct. 205, 275 U.S. 572, 
72 L.Bd. 433—U. S. v. Latimer, 44 
App.D.C. 81—Bates v. District of 
Columbia, 8 D.C. 433. 

Pia.—^Robbins Holding Co. v. Morris, 
179 So. 404—Shayne v. Pike, 178 
So, 903, motion denied 180 So. 382 
—Miami Poultry & Bgg Co. v. City 
Ice & Puel Co., 172 So. 82—Pitts 
V. Pitts, 162 So. 708, 120 Fla. 363 
—Segel V. Staiber, 144 So. 875, 106 
Fla. 946—Whitlock v. American 
Central Ins. Co. of St. Louis, 144 I 
So. 412, 107 Pia. 13—Des Roches 1 
-& Watkins T.owing Co. v. Third i 
Nat, Bank. 143 So. 768, 106 Pia. 446 
—Great American Ins. Co. of New 
York V. Peters, 141 So. 322, 105 
Pia. 380—State v. Simmons, 140 
So. 187, 104 Pia. 487—^Edwards v. 
Knight, 139 So. 532, 104 Pia. 16, 
143 So. 441, 104 Pia. 16—Brundage 
14 C.J.S.-11 


V. 0’Berry, 134 So. 520, 101 Fla. 
320—Florida Motor Lines v. Rail- 
road Com’rs, 129 So. 876, 100 Pia. 
538—Atlantic Coast Line R. Co. v. 
Florida Fine Pruit Co., 112 So. 66, 
93 Pia. 161, affirmed 113 So. 384, 
93 Fla. 161, 171—^American Ry. Ex¬ 
press Co, V. Weatherford, 93 So. 
740, 84 Pia. 264—Haile v. Gardner, 
91 So.- 376, 82 Fla. 355—First Nat 
Bank v. Gibbs, 82 So. 618, 78 Fla. 

. 118—Harrison v. Prink, 77 So. 663, 
75 Fla. 22. 

Idaho.—Beus v. Terrell, 269 P. 593, 
46 Idaho 635. 

111.—Prye v. Hunt, 5 N.E.2d 398, 365 
HI. 32—Bartunek v. Lastovken, 183 
N.E. 333, 350 111. 380—Brown v. 
Van Keuren, 172 N.E. 1, 340 111. 118 
—Pisher v. Mcintosh, 115 N.E. 529, 
277 111. 432—Shilvock v. Retire- 
ment Board of Policemen’s An- 
nuity & Benefit Pund, 1 N.E.2d 727, 
285 Ill.App. 178—Bachechi v. In- 
lander Paper Co., 252 Ill.App. 178— 
Elshoff V. Murray, 235 Ill.App. 488. 

lowa.—l^ome Owners' Loan Corpora¬ 
tion V. District Court of Woodbury 
County, 272 N.W. 416—National 
Ben. Accident Ass’n v. Murphy, 269 
N.W. 15—Independent School Dist 
of Town of Ogden v. Samuelson, 
262 N.W. 169, 220 lowa 170— 
Adams v. Smith, 250 N.W. 466, 
216 lowa 1365—^Denman v. Sawyer, 
232 N.W. 819, 211 lowa 56—Ander- 
son V. Jester, 221 N.W. 354, 206 
lowa 452 — Sinnott v. District 
Court in and for Clarke County, 
207 N.W. 129, 201 lowa 292—Tur- 
ner v. Woodruf, 185 N.W. 910, 192 
lowa 848—Mohr v, Civil Service 
Commission of City of Des Moines, 
172 N.W. 278, 186 lowa 240. 

La.—Peeples v, Land, 160 So. 631, 
181 La. 925—Lavoy v. Toye Bros. 
Auto & Taxicab Co., 105 So. 292, j 
159 La. 209—Succession of Ma- 
checa, 84 So, 574, 14? La. 164—| 
City of Gretna v. Bailey, 72 So. 

‘ 996, 140 La. 363. 

Me.—Miller v. Weisman, 130 A. 604, 
125 Me. 4. 

Mass.—Marcus v. Board of Street 
Com'rs of City of Boston, 147 N.E. 
866, 252 Mass. 331. 

Mo.—State ex rei. Aquamsi Land Co. 
V. Hostetter, 79 S.W.2d 463, 336 
Mo. 391, quashing First Nat Bank 

V. Aquamsi Land Co., App., 70 S. 

W. 2d 90—State ex rei. Thbmas & 
Proetz Lumber Co. v. Bader, 41 S. 
W.2d 168, 328 Mo. 253—State ex 
rei, Barlow v, Holtcamp, 14 S.W. 
2d 646, 322 Mo. 258—State ex rei. 
Davidson v. Caldwell, 276 S.W. 631, 
310 Mo. 397—State ex rei, Luns- 
ford V. Landon, 265 S.W. 529, 304 
Mo. 654—State ex rei. Turner v. 
Penman, 282 S.W. 498, 220 Mo.App. 
193. 

Mont—White v. Corbett 52 P.2d 156, 
101 Mont. 1—State v. District 
Court of Second Judicial Dist, in 
and for Silver Bow County, 19 P. 
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2d 220, 93 Mont. 439—State v. Dis¬ 
trict Court of Tenth Judicial Dist 
in and for Pergus County, 10 P. 
2d 586, 92 Mont. 94—State v. Dis¬ 
trict Court of Third Judicial Dis¬ 
trict in and for Powell County, 278 
P. 122, 85 Mont 215—State v. Dis¬ 
trict Court of Second Judicial 
Dist. 272 P. 242, 83 Mont 349— 
State V. Dist Court of Sixteenth 
Judicial Dist. for Garfield County, 
202 P. 387. 61 Mont 427—State v. 
District Court of Second Judicial 
Dist in and for Silver Bow Coun¬ 
ty, 190 P. 295» 58 Mont 90—State 
V. City of Butte, 188 P. 367, 57 
Mont. 368—State v. Mullendore, 
161 P. 949, 53 Mont 109. 

Nev.—State v. District Court of Sev- 
enth Judicial Dist. in and for Min- 
eral County, 273 P. 659, 51 Nev. 
206, followed in 273 P. 661, 51 Nev. 
214, and rehearing denied 275 P. 
1, 51 Nev. 330—State v. Moran, 
176 P. 413, 42 Nev. 356—Peacock 
v. Leonard, 8 Nev. 84. 

N.J. — Massachusetts Protective 
Ass’n V. Freund, 181 A. 905, 116 
N.J.Law 65 — Dorman v. Ushe 
Building & Loan Ass*n, 180 A. 413, 
115 N.J.Law 337- 

N.Y.—Peo. V. Metropolitan Bd. of 
Police, 39 N.Y. 506—People ex rei. 
Monjo V. State Tax Commission, 
217 N.Y.S. 669, 218 App.Div. 1— 
Matter of Lauterjung, 48 N.T.Su- 
per. 308. 

N.D.—State v. Frazier, 182 N.W. 545, 
47 N.D. 314—Cofman v. Ouster- 
hous, 168 N.W. 826, 40 N.D. 890, 18 
A.L.R. 219—State v. Pollock, 160 
N.W. 511, 35 N.D. 430. 

Okl.—^Walker v. Womack, 72 P.2d 
510—Ramsey v. Commissioners of 
Payne County, 300 P. 389, 149 Okl. 
289—School Dist. No. 20, Carter 
County, V. Walden, 293 P. 199, 146 
Okl. 19—Dancy v. Owens, 258 P. 
879, 126 Okl. 37—Haddock v. John¬ 
son, 194 P. 1077, 80 Okl. 250—^Har- 
ris V. District Court in and for 
Nowata County, 173 P. 69, 68 Okl. 
231—Grady County v. Chickasha 
Cotton Oil Co., 164 P. 457, 63 Okl. 
201 . 

Or.—Lechleidner v. Carson, 68 P.2d 
482, 156 Or. 482. 

Pa.—In re Clarke, 152 A. 92, 801 
Pa. 321. 

Philippine. — Springer v. Odlin, 3 
Philippine 348, 2 Off.Gaz. 327. 

Porto Rico.—Montalvo v. Nussa, 20 
Porto Rico 500. 

R. L—State v. Coleman, 190 A. 791, 
109 A.L.R. 787 — Browning v. 
Browning, 164 A. 508, 53 R.I. 112 
—Bishop V. Superior Court, 144 
A. 433, 50 R.L 13—Scotti v. Dis¬ 
trict Court of Tenth Judicial Dis¬ 
trict, 109 A. 207, 42 R.I. 556— 
Broley v. Superior Court, 107 A. 
104, 42 R.L 253. 

S. D.—^Austin v. Eddy, 172 N.W. 517, 
41 S.D. 640. 

Tenn.—Moore v. Chadwick, 94 S.W, 
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the primary,53 and indeed in some jurisdictions, as 
shown in subdivision d of this section, the sole, of¬ 
fice of the writ. The writ is granted because of the 
wrongful assumption and exercise of an unlawful 
authority, even though no actual injustice has been 
done.54 

Threatened usurpa^ion of jurisdiction, Until the 
tribunal has exceeded its jurisdiction, an application 


for the writ is premature, and will generally be re- 
fused, for it will not lie to restrain the tribunal 
from a threatened usurpation of jurisdiction.55 

Courts. The fundamental rule stated at the be- 
ginning of this section applies to a want or excess 
of jurisdiction on the part of civil courts including, 
among others, those exercising intermediate appel¬ 
late jurisdiction,and to county,^^ juvenile,58 and 


2d 223, 170 Tenn. 233—Hicks v. 
Hicks. 79 S.W.2d. 802, 168 Tenn. 
539—Hagan v. Henry, 76 S.W.2d 
994, 168 Tenn. 223—State v. Retail 
Credit Men's Ass’n of Chattanooga, 
43 S.W.2d 918, 163 Tenn. 450— 
State V. American Trust Co., 32 S. 
W.2d 1036, 161 Tenn. 570—Gil- 
breath v. Willett, 251 S.W. 910, 
148 Tenn. 92, 28 A.L.R. 1147— 
Conners v. City of Knoxville, IS9 
S.W. 870, 136 Tenn, 428. 

Tex.—Johnson v. Coit, Civ.App., 48 S. 
W.2d 397. 

Utah.—^Nielson v. Schiller, 66 P.2d 
365—Ray v. Cox, 30 P.2d 1062. 
83 Utah 499—Haliowel, Jones & 
Donald v. District Court for Utah 
Connty, 26 P.2d 543, 82 Utah 561. 
Wash.—State ex rei. National Surety 
Co, V. Superior Court of King 
County, 41 P.2d 133, 180 Wash. 
587.- 

Wis.—State ex rei. Rasmussen v, 
Circuit Court for Kenosha County, 
269 N.W. 265, 222 Wis, 628. 

11 C.J. p 100 note 77—29 C.J. p 269 
note 36. 

Eqnity 

It is well settled that, where the 
chancellor is acting in excess of his 
jurisdiction, the writ of certiorari 
.will lie in the supreme court.—Gil- 
hreath v. Willett, 251 S.W. 910, 148 
Tenn. 92. 28 A.L,R. 1147. 

Matter as to whlcli jurisdiction uot 
iuvoked 

Courfs jurisdiction and power, un¬ 
til invoked, lie dormant, and if court 
proceeds, in matter in which its ju¬ 
risdiction has not been invoked, in 
summary manner, or in new course 
different from common law, proceed- 
ings are without jurisdiction and 
common-law certiorari is appropriate 
remedy to review and Quash such 
proceedings.—^Ex parte Wilkey, 172 
So. 111, 233 Ala. 375. 

ACatter as io which jurisdiction. ex- 
hausted 

Employee is entitled to certiorari 
to duash order of Circuit court re- 
quiring him to submit to an oper- 
ation or lose compensation which 
court had by final judgment awarded 
to employee, since court exhausted 
its jurisdiction with respect thereto, 
in absence of motion to set aside 
judgment awarding compensation, or 
rnotion to grant new trial.—^Ex parte 


State ex rei. Rush, 171 So. 630, 233 
Ala. 345. 

In Creorgia, it has been held that 
the question as to the jurisdiction 
of the court over the subject matter 
cannot properly be raised by peti- 
tion for certiorari.—Hillyer v. Mag- 
ruder, 103 S.E. 738, 25 Ga,App. 501. 

53. Mo.—State ex rei. Turner v. 
Penman, 282 S.W’'. 498. 220 Mo.App. 
193. 

R.I.—State V. Coleman, 190 A. 791, 

109 A.L.R. 787. 

Object of certiorari is to curh ex¬ 
cess of jurisdiction and to keep in¬ 
ferior courts and tribunals within 
their bounds. — Olson v. District 
Court of Salt Lake County, Utah, 71 
P.2d 529, 112 A.L.R. 438. 

54. Wis.—State v. Knight, 178 N.W. 
253, 172 Wis. 138. 

11 C.J. p 102 note 78. 

55. R.I.—Chew v. Superior Court, 

110 A. 605, 43 R,I. 194. 

11 C.J. p 104 note 35, p 110 note 31. 

Belief beyond jurisdiction 
The question on certiorari to the 
Circuit court, which refused to dis- 
miss an action, is not whether cer- 
tain of the relief sought was beyond 
its jurisdiction, but whether any of 
the relief sought is within its juris¬ 
diction.—Davison v. Circuit Court of 
Kingsbury County, in Ninth Judicial 
Circuit, 173 N.W. 737, 42 S.D. 254. 
TSCo presumption of improper action 
Where the record brought up by 
certiorari merely shows that the 
lower court denied petitioner’s mo¬ 
tion to dismiss the suit against him, 
it shows no action by the court in 
the case since such dismissal, and it 
cannot be presumed that the lower 
court will proceed without jurisdic¬ 
tion, so that the proper remedy was 
not certiorari.—Chew v. Superior 
Court, 110 A. 605, 43 R.I. 194. 

56. Cal.—^Kempton v. Appellate Di- 
vision of Superior Court in and for 
Los Angeles County, 39 P.2d 846, 
3 Cal.App.2<r 374, 

Mo.—State ex rei. Long v. Ellison, 
199 S.W. 984, 272 Mo, 571, quash- 
ing record Clark v. Long, App., 196 
S.W. 409. 

Nev.—State v. Breen, 173 P. 555, 41 
Nev, 516—Yowell v. District Court 
of Pourth Judicial Dist., in and for 
Elko County, 159 P. 632, 39 Nev. 
423. 


Tenn.—Milne v. Blair, 189 S.W. 685, 
136 Tenn. 325. 

11 C.J. p 102 note 79. 

Correct determination immaterial 
Supreme court will quash record 
of court of appeals on certiorari 
where amount involved exceeded its 
jurisdiction, regardless of whether it 
followed the last decisions of the 
supreme court.—State ex rei. Long 
V. Ellison, 199 S.W. 984, 272 Mo. 571, 
quashing record Clark v. Long, App., 
196 S.W. 409. 

Sssential step omitted 
Certiorari will lie to review erro- 
heous assumption of jurisdiction by 
district court, where an essential 
statutory step was omitted on ap- 
pealing to it from justice court.— 
Yowell V. District Court of Fourth 
Judicial Dist., in and for Elko Coun¬ 
ty, 159 P. 632, 39 Nev. 423. 
STecesslty of excess of jurisdiction 
Where petition for certiorari in 
district court of appeal alleged that 
respondent municipal court exceeded 
jurisdiction in granting judgment, 
but did not allege that superior 
court, also made a party respondent, 
exceeded its jurisdiction in affirming 
municipal courfs judgment, writ 
could not be granted against supe¬ 
rior court, the proceeding being at- 
tempt to obtain second review of 
municipal court's judgment on mat- 
ters reviewed by court of competent 
appellate jurisdiction, and before the 
writ of certiorari can be granted 
there must have been an excess of 
jurisdiction by that court.—Kempton 
V. Appellate Division of Superior 
Court in and for Los Angeles Coun¬ 
ty, 39 P.2d 846, 3 Cal.App.2d 374. 

57. Ark.—City of Payetteville v. 
Baker, 5 S.W.2d 302, 176 Ark. 1030. 

Fla.—Pitts V. Pitts, 162 So, 708, 120 
Fla. 363i 

11 C.J. p 102 note 80. 

58. D.C.—^U. S. V. Latimer, 44 App. 
D.C. 81. 

Excess not shown 
Certiorari will not issue to judge 
of juvenile court on the ground of 
an excess of authority, where de¬ 
fendant was ordered to pay alimony 
to his child, to furnish a guarahty, 
or conditional bond, and in default 
in furnishing such bond to be held 
for further orders of the court.— 
State V. Clark, 78 So. 742, 143 La. 
481. 
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probate courts.®^ 

Qiiasi-judicial bodies. This rule that a want or 
excess of jurisdiction is a ground for certiorari is 
not limited to courts or strictly judicial bodies, but 
includes those of a quasi-judicial nature.®^ It has 
even been held that, where a- statutory tribunal acts 
without jurisdiction, the writ will lie to such action, 
even though nothing has been done thereunder.^i 
Among the boards and tribunals exercising quasi- 
judicial functions to which the general rule has 
been applied are boards of arbitration,®^ boards of 
equalization,®^ boards of supervisors,®^ civil Service 
commissioners,®® common councils,^® county com- 
missioners,^'^ drain commissioners,®^ fenee view- 

ers,®^ highway commissioners,'^® commissioners or 
boards to regulate dentistry,'^! liquor control 
boards, '^2 police commissioners,*^^ school trustees,*^^ 
town or township boards,and dthers of a similar 
nature. 

In tribunals of special and limited jurisdiction the 
particular facts and circumstances on which their 
jurisdiction is based must appear on the face of the 
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proceedings, and if they do not thus appear certio¬ 
rari will lie7^ 

b. Excess of Jurisdiction as Ground 

Excess or overreaching of jurisdiction Is a good 
ground for review by certiorari. 

Although “excess'' of jurisdiction may be said 
to be different from “want" of jurisdiction, it is 
difficult to define, accurately and satis facto rily, what 
is an “excess" of jurisdiction, although it is often 
expressly declared a separate ground for the writ*^*^ 
Indeed, by statute in some States excess of juris¬ 
diction is the only ground mentioned.*^^ 

Orders exceeding the powers of the court making 
them have been held to be in excess of jurisdiction 
and reviewable by the writ.'^^ Furthermore, any 
departure from the recognized and established re- 
quirements of law,* however close the apparent ad- 
herence to. mere form in method of procedure, 
which has the effect to deprive one of a constitu- 
tional right, is as much an excess of jurisdiction as 
where there is an inceptive'lack of power.^o In 
the case of a tribunal exercising administrative or 
quasi-judicial powers, excess of jurisdiction has 
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59. Cal.—Johnson v. Superior Court 
of California, in and for Fresno 
County, 247 P. 249, 77 Cal.App. 599. 
Fla—Pitts V. Pitts, 162 Eo. 708, 120 
Fla. 363. 

11 C.J. p 102 note 81. 

€0. Ariz.—Du Vall v. Board of Med- 
ical Examiners of Arizona, 66 P.2d 
1026. 

Cal.—Osborne v. Baughman, 259 P, 
70, 85 Cal.App. 224—Bryant v. 

Board of Sup'rs of Orange County, 
163 P. 341, 32 Cal.App. 495. 

Okl.—Haddock v. Johnson, 194 P. 
1077, 80 Okl. 250. 

61. N.J.—^Public Service Ry. Co. v. 
City of Camden, 112 A. 421, 95 N. 
J.Law 190. 

62. Mo.—State ex rei. King v. More- 
land, App., 189 S.W. 602. 

63. Mo.—Ward v. Gentry County 
Bd. of EquaL, 36 S.W. 648, 135 
Mo, 309. 

11 C.J. p 102 note 88. 

64. Cal.—^Van Wagener v. MaePar- 
land, 208 P. 345, 58 CaLApp. 115. 

11 C.J. p 102 note 86. 

65. 111.—^Blake v. Lindblom, 80 N. 
E. 252. 225 111. 555. 

11 C.J. p 102 note 92. 

68. Del.—Rash v. Allen, 76 A. 370, 
24 Del. 444. 

Jurisdiction of common conncil 
The writ lies to determino wheth- 
er a city council has jurisdiction to 
hear and to determino a .contested 
election case.—^Rash v. Allen, supra, 
67. N.M,—^Prank A. Hubbell Co. v. 


Gutierrez, 22 P.2d 225, 37 N.M. 

. 309. 

11 C.J. p 102 note 85. 

68. Mich.—Bixby v. Goss, 20 N.W. 
581, 54 Mich. 551—Grose v. Zierle, 
18 N.W. 349, 52 Mich. 542—Null v. 
Zierle, 18 N.W. 348, 52 Mich. 540. 

69. lowa.—Sinnott v. District Court 
in and for Clarke County, 207 N. 
W. 129, 201 lowa 292. 

70- 111.—Geneseo Highway Comrs. 

V. Harper, 38 111. 103. 

71. Cal.—Osborne v. Baughman, 259 
P. 70, 85 Cal.App. 224. 

11 C.J. p 102 note 93. 

72. N.J.—McBride v. Burnett, 178 A. 
66, 118 N,J.Eq. 567. 

N.Y.—Gifts by Wire v. Bruckman, 

. 2 N.Y.S.2d 215, 253* App.Div. 350. 

73. Ga.—Tibbs v. Atlanta. 53 S.B. 
811, 125 Ga. 18. 

74. 111.—Miller v. Township 15, 
School Trustees, 88 111. 26—^Pot- 
ter V. School Trustees, 10 111.App. 
343. 

75. Mich.—School Dist. No. 1 Prac- 
tiohal of The Townships of Beth- 
any and Pine River and City of 
St. Louis V, Joint Township Boards 

-of Bethany and Pine River Tps., 
207 N.W. 5, 233 Mich. 327. 

11 C.J. p 102 note 87. 

76. Ala. — Mayfield v. Tuscaloosa 
County Comrs., 41 So. 932, 148 
Ala. 548. ^ 

11 C.J. p 102 note 83. 

77. Mo.—State ex rei. Bavidson v. 
Caldwell, 276 S.W. 631, 310 Mo. 
397—State ex rei. Lunsford v. Lan- 
don, 265 S.W. 529, 304 Mo. 654. 

11 C.J. p 103 note 26. 
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Excess of jurisdiction defined 

Excess of jurisdiction, as distin- 
guished from absence of jurisdiction, 
means that an act, although within 
the general power of a tribunal or 
board, is not authorized and is in- 
valid with respect to the particular 
proceeding because the conditions 
which alone authorize the exercise of 
the general power in respect of it 
are wanting.—Conners v. City of 
Knoxville, 189 S.W. 870, 136 Tenn. 
428. 

78. Cal.—Grifiith v. Superior Court 
in and for Los Angeles County, 37 
P.2d 142, 1 Cal.App.2d 670—Maple 

V. Allen, 299 P. 571, 114 CaLApp. 
109—Booth v. Superior Court of 
City and County of San Francisco, 
254 P. 617, 81 CaLApp. 709. 

Idaho.—^Beus v. Terrell, 269 P. 593, 
46 Idaho 635. 

Mont.—State v, District Court of 
Third Judicial Dist. in and for 
Powell County, 278 P. 122, 85 

Mont. 215. 

Nev.—^Degiovanni v. Public Service 
Commission of Nevada, 197 P. 582, 
45 Nev. 74. 

N.D.—-Cofman v. Ousterhous, 168 N. 

W. 826, 40 N.D. 390, 18 A.L.R. 219. 
11 C.J. p 103 note 27. 

79. Mont.—State v. District Court 
of Pourth Judicial Dist., Ravalli 
County, 190 P. 133, 58 Mont. 60. 

11 C.J. p 103 note 28. 

80. Cal.—^Langdon v. Superior Court 
in and for Riverside County, 223 
P. 72, 65 CaLApp. 41. 

11 C.J. P 104 note 34. 
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been held to include every decision, ruling, or order 
which materially affects the substantial rights of 
applicant for the writ, and which it is claimed was 
ei the r made because of a wrong interpretation of 
the law, a failure to follow or apply the law, or 
without any competent evidence to support it, or 
against the undisputed credible evidence sustaining 
the burden of proof.^^ Where a quasi-judicial body 
acts, not on a conflict of evidence, but in spite of 
any competent evidence, it exceeds its jurisdic- 
tion.S2 A statutory order for the examination of 
books and papers has been held reviewable on the 
ground of excess of jurisdiction, where no proper 
showing is made to support the order.An order 
arbitrarily causing the complaint to be stricken 
from the files on the ground that it improperly made 
the judge a party for the sole purpose of disqualify- 
ing him has been held reviewable on certiorari on 
this ground. 

On the other hand, an order denying a motion 
to dismiss,^^ or an erroneous assumption of fact,^® 
or an erroneous allowance of a motion to put a case 
on the jury calendar,^*^ or a mere misconception of 
the law,has been held not to constitute an ex¬ 
cess of jurisdiction reviewable by certiorari. It has 
also been held that it cannot be said that the court 
has exceeded its jurisdiction, so as to authorize the 
writ, merely because it has erred in holding that 
Service of summons in a particular manner, or on a 


particular person, conferred jurisdiction over some 
other person by reason of the legal relationship ex- 
isting, or alleged to have existed, between the two 
persons, or has erred in holding that certain conduct 
or statements of a party or his counsel in open 
court constituted a general appearance whereby the 
court acquired jurisdiction over the person.^^ 

c, What Constitutas Jurisdictional Error 

(1) In general 

(2) Want of Service or notice 

(3) Original want of jurisdiction where 

case appealed 

(4) ' Divestiture of jurisdiction by dis- 

missal of appeal 

(1) In General 

Jurisdictional error relating to either the parties or 
to the subject matter is reviewable. 

Jurisdictional error may relate either to the per¬ 
son or to the subject matter.®<^ It may consist of: 
(1) Want of notice or the absence of some prelimi- 
nary proceeding necessary to give jurisdiction to 
the inferior court. (2) Want of jurisdiction in any 
court. (3) Want of jurisdiction of the particular 
court.Lack of jurisdiction is not shown by er¬ 
roneous views, incorrect reasonings, or the errone¬ 
ous admission of evidence,nor by failure to make 
out a cause of action.^^ So, defective pleadings are 
not jurisdictional;^^ and the 'wjrit will not lie to re- 


81 . Utah.—^Board of Equalization of 
Kane County v. State Tax Commis- 
sion of Utah, 50 P.2d 418, 88 Utah 
21S, rehearing denied 54 P,2d 1214, 
88 Utah 228. 

82 . Cal.—Osborne v. Baughman, 259 
P. 70, 85 Cal.App. 224. 

83 . Mont.—State v. Second Judicial 
Dist. Ct., 71 P. 602, 27 Mont. 441, 
94 Am.S.R. 831. 

84 . Cal.—^Younger v. Santa Cruz Su¬ 
per. Ct, 69 P. 485, 136 Cal. 682. 

B5, Cal.—^Huntington Park Impr. 
Co. v. Los Angeles County Super. 
Ct., 121 P. 701, 17 CaLApp. 692. 

86!. Mont.—State v. Mullendore, 161 
P. 949, 53 Mont 109. 

87 . Cal.—Booth v. Superior Court 
of City and County of San Pran- 
cisco, 254 P. 617, 81 Cal.App. 709. 

88. Utah.—Hoffman v. Lewis, 87 P. 
167, 31 Utah 179. 

89 . Utah.—Page v. Salt Lake City 
Commercial Nat Bank, 112 P, 816, 
38 Utah 440. 

90 . Ala.—^Ex parte Kelly, 12$ So. 
443, 221 Ala. 339. 

Ariz.—City of Phoenix v. Greer, 29 
P.2d 1062, 43 Ariz. 214. 

Ark.—City of Payetteville v. Baker, 
5 S.W.2d 302, 176 Ark, 1030. 


Fla.—E. B. Elliott Co. v. Turrentine, 
151 So. 414, 113 Fla. 210. 

111.—Shilvock V. Retirement Board 
of Police Annuity & Benefit Fund, 
1 N.E. 727, 285 Ill.App. 178. 

Pa.—Sechrist v. York R. Co., 26 Pa. 
Dist. 658—Gates v. Sawyer, 14 Pa. 
Dist 87. 

11 C.J. p 104 note 36. 

Distinctions stated 

(1) By “jurisdiction of the par¬ 
ties” is meant* the presence in court 
of the parties whose rights are to be 
concluded or affected by the judg- 
ment. rendered, and “jurisdiction of 
the subject matter” means jurisdic¬ 
tion of the nature of the action 
and the relief sought.—^Ex parte Kel¬ 
ly, 128 So. 443, 221 Ala. 339. 

(2) Jurisdiction of the subject 
matter refers to the power to deal 
with the general abstract question, 
to hear the particular facts in any 
case relating to such question, and 
to determine whether or not they 
are sufficient to justify the exercise 
of that power.—City of Phoenix v. 
Greer, 29 P.2d 1062, 43 Ariz. 214. 

91. D.C.—Bradshaw v. Earnshaw, 11 
App.D.C. 495. 

iJorisdictioii held ppesent 

(1) Action against pity for inju¬ 
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ries from police officer's negligence. 
—City of Phoenix v, Greer, 29 P.2d 
1062, 43 Ariz. 214. 

(2) Bili to set aside mortgage 
foreclosure and permit redemption. 
—Ex parte Kelly, 128 So. 443, 221 
Ala. 339. 

Jurisdictioni shown. precluding re- 
view 

(1) Demand in superior and small 
claims court for money paid defend¬ 
ant under misrepresentation of facts 
under settlement agreement.—Los 
Angeles Bond & Securities Co. v. Su¬ 
perior Court in and for Los Angeles 
County. 37 P.2d 159, 1 Cal.App.2d 
634. 

(2) Petition for removal of mi- 
nor’s guardian.—^Ex parte Cabaniss,. 
178 So. 1, 235 Ala. 181. 

92. Cal.—Central Pac. R. Co. v.. 
Placer County Bd. of Equalizatiom 
43 Cal. 365. 

11 C.J. p 104 note 38. 

33. Cal.—Southern Pac. Co. v. Kem 
County Super. Ct.,- 150 P. 397, 404, 
27 Cal.App. 240. 

94. Ark.—St. Louis, etc., R. Co. v. 
State. 17 S,W. 806, 56 Ark. 200. 
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view the action of a judge in appointing a ref- 
eree.®^ Likewise, the omission of a necessary par- 
ty is not a jurisdictional defect.^^ A court does not 
exceed its jurisdiction so as to render its judgment 
reviewable by certiorari merely because it decides 
a case on an issue which was not involved, and 
hence the determination of collateral matters not 
involved cannot be said to be without the jurisdic¬ 
tion of the court.^"^ Defects in a summons actually 
served or irregularities in the Service have been 
held not to constitute jurisdictional error.^S It has 
been held, however, that fatal defects in the sum¬ 
mons which invalidate the process and prevent the 
attachment of jurisdiction over the person served 
therewith is reviewable by certior^ri.^^ cqj.- 

rection of a judgment,! or the setting aside of a 
default,2 by a court with authority to do so is not 
jurisdictional. The fact that a superior court may 
have committed error in reversing the judgment of 
a municipal court does not make it a jurisdictional 
error.3 Xhe expiration of the statute of limita- 
tions, even if a good defense, does not deprive a 
quasi-judicial body of jurisdiction.** 

On the other hand, certiorari will lie to judg- 
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ments or orders made by a trial court without au¬ 
thority so to act.5 There is a want of jurisdiction 
where the judge before whom the proceeding is 
heard is disqualified to sit.® The making of an or- 
der by a lower court, after an appeal has been tak- 
en and a stay bond filed, is without jurisdiction.'^ 
The unauthorized cancellation by one judge of an 
order made by another,® the granting of an injunc- 
tion beyond the court’s power,^ and the unauthor¬ 
ized allowance of a continuance in a foreclosure 
suit under a mortgage moratorium act,^^ have also 
been held to be jurisdictional errors in this connec- 
tion. Moreover, the rendition of a decree or judg¬ 
ment after plaintiff has dismissed the suit may be 
reviewed.^^ The granting of a new trial solely on 
a ground not designated in the controlling statute, 
as shown by its order, is a jurisdictional error re¬ 
viewable by the writ.i2 Furthermore, it has been 
held that a refusal to award costs where their al¬ 
lowance is mandatory under the statute is juris¬ 
dictional and reviewable by certiorari.^^ 

Refusal to dismiss <in appeal, where the appel¬ 
late court is wnthout jurisdiction, is reviewable.^* 
Fratid on jurisdiction. Certiorari has .been held 


95. Mich.—^Woodin v. Phcenix, 2 N. 
W. 923, 41 Mich. 655, 32 Am.R. 172. 

96. 111.—Hine v. Roberts, 141 N.E. 
166, 309 111. 439. 

11 C.J. p 104 note 44. 

97. Colo.—Peo. V. Court of App,, 69 

P. 606, 30 Colo. 8. - 

98. Ark.—St. Louis, I. M. & S. R. 
Co. V. State, 17 S.W. 806, 55 Ark. 
200 . 

99. Utah.—^Wasatch Livestock Loan 
Co. V. District Court in and for 
Uintah County, 46 P.2d 399, 86 
Utah 422. 

1. Erroneous “correction.” 

lowa.—Snyder v. Fahey, 168 N.W. 
117, 183 lowa 1118. 

2. lowa.—Wagoner v. Ring, 240 N. 
W. 634, 213 lowa 1123. 

3. Cal.—Rio Grande Oil Co. v. Su¬ 
perior Court of Los Angeles Coun¬ 
ty, 260 P. 557, 86 Cal.App. 187. 

4. Cal.—Hartman v. Board of Chiro- 
practic Examiners, App., 66 P.2d 
705. 

5. Ark.—Hilger v. J. R. Watkins 
Medical Co., 214 S.W. 49, 139 Ark. 
400. 

Particular orders or judgments held 
reviewable > 

(1) Amending judgment by sub- 
stituting party.—E. B. Blliott Co. v. 
Turrentine, 161 So. 414, 113 Fla. 
210 . 

(2) Compelling answer to petition 
and motion to transfer.—^Phoenix Ins. 
Co. of Hartford, Conn., v. Puller, 
250 N.W. 499, 216 lowa 1201. 


(3) Distributing funds on foreclo¬ 
sure receivership.—Carlon v. J. G. 
Ruddle Properties, 38 P.2d 149, 2 
Cal.2d 17. 

(4) Granting new trial.—Quevedo 

V. Superior Court in and for San 
Bernardino County, 21 P.2d 998, 131 
Cal.App. 69S. 

<5) Granting supersedeas.—Chal- 
mers v. Phelps, 53 P.2d 731, 47 Ariz. 
64. 

(6) Penalizing sheriff of county 
in another Circuit for refusing to 
serve summons.—Sweat v. Waldon, 
167 So. 363, 123 Fla. 478. 

(7) Sale under void judgment.— 
State V. District Court of Seventh 
Judicial Dist. in and for Mineral 
County, 273 P. 659, 51 Nev. 206, fol- 
lowed in 273 P. 661, 51 Nev. 214, and 
rehearing denied 275 P. 1, 51 Nev. 
330. 

<8) Vacating and setting aside 
findings.—Treat v. Superior Court in 
and for City and County of San 
Francisco, 62 P.2d 147, 7 Cal.2d 636. 

(9) Vacation judgment.—^Hilger v. 
J. R. Watkins Medical Co., 214 S. 

W. 49, 139 Ark. 400. 

G. Mont.—State v. District Court of 
Fourth Judicial Dist., Ravalli 
County, 190 P. 133, 58 Mont. 50. 

11 C.J. p 104 note 45. 

Order for change pf venue made 
by a judge against whom an afR- 
davit of disqualification for imputed 
bias has been filed without calling in 
another judge is in excess of juris¬ 
diction and may be annulled by writ 
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of review.—State v. District Court 
of Fourth Judicial Dist., Ravalli 
County, supra. 

7. Cal.—^Los Angeles City Water Co. 
v. Los Angeles County Super. Ct., 
57 P. 216, 124 Cal. 385. 

8. lowa.—Denman v. Sawyer, 232 N. 
W. 819, 211 lowa 56. 

9. Tenn.—^Hagan v. Henry, 76 S.W. 
2d 994, 168 Tenn. 223. 

Courfs failure to mle on motion 
In election contest, failure of Cir¬ 
cuit court to rule on motion to dis¬ 
solve injunction restraining defend¬ 
ant from interfering with plaintiff's 
possession of office, after delay of 
nearly sixty days, was held not suf¬ 
ficient to defeat defendanfs right to 
seek relief from injunction by peti¬ 
tion for certiorari and supersedeas. 
—Hagan v. Henry, 76 S.W.2d 994, 168 
Tenn. 223. 

10. lowa.—Home Owners’ Loan Cor¬ 
poration V. District Court of 
Woodbury County, 272 N.W. 416. 

11. lowa.—Lyon v. Craig, 238 N.W. 
452, 213 lowa 36. 

11 C.J. p 105 note 47. 

12. Cal.—Diamond v. Superior Court 
of California in and for City and 
County of San Francisco, 210 - P. 
36. 189 Cal. 732. 

13. Cal,—^Bue v. Superior Court in 
and for Shasta County, 269 P. 553, 
93 CaLApp. 147. 

14. Ariz.—Terr. v. Doan, 60 P. 893, 
7 Ariz. 89. 

Cal.—Thomas v. Hawkins, 107 P. 578, 
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to lie where there was a fraud on the jurisdiction 
in an action on a usurious note.i^ 

(2) Want of Service or Notice 

Certiorari lies to review the question as to jurisdic¬ 
tion over the person by Service and to review the courfs 
jurisdiction to make ex parte orders without notice. 

Certiorari lies to raise the question whether prop- 
er Service has been made and jurisdiction acquired 
over the person.^® Actual notice received by a 
party to proceedings before an inferior statutory 
tribunal will, however, generally bar relief by cer¬ 
tiorari, although it was not received in the form 
or through the channel provided by the statute.i"^ 

Where notice of the appointment of a receiver 
is required to be given after the appearance of de¬ 
fendant, an order appointing a receiver, made on 
ex parte application after the appearance of defend¬ 
ant in the action, has been held to be made without 
jurisdiction so as to be reviewable.^^ An order 
vacating a judgment of dismissal without giving 
defendant notice thereof, as required by statute, is 
reviewable on the ground that it is void for want 
of jurisdiction.19 The dissolution of an injunction 
on defendant’s application, without notice to plain- 
tiff or any hearing, may be reviewed, as the court 
lacks the power to dissolve an injunction under 
such circumstances.2^ Where, however, a court has 
jurisdiction to correct its records, an objection to 
an order correcting the record, as being in excess of 
the court^s jurisdiction because made ex parte with¬ 
out notice to petitioner, will not be reviewed by cer- 
tiorari.2i 
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(3) Original Want of Jurisdiction Where 

Case Appealed 

The decisions are In conflict as to whether an orig¬ 
inal want of jurisdiction will warrant the Issuance of the 
writ where the court to whlch the court was appealed 
has jurisdiction. 

It has been held that want of jurisdiction in the 
court below is equally a want of it in the appellate 
court, so far as the right to the writ is concerned.22 
It is the rule in other jurisdictions that the fact 
that the court in which the proceedings were orig- 
inally instituted was without jurisdiction, or acted 
in excess of its jurisdiction, is not a ground for the 
writ where the court to which such proceedings 
were transferred had jurisdiction.23 

(4) Divestiture of Jurisdiction by Dismissal 

of Appeal 

The erroneous dismissal of an appeal is not review¬ 
able by certiorari as a jurisdictional error. 

The dismissal of an appeal is not reviewable by 
certiorari because of error therein, since erroneous- 
ly to dismiss an appeal is no more jurisdictional 
than erroneously to decide the merits of a cause.24 
Thus, a court, in dismissing an appeal from a jus- 
tice on the ground that an undertaking has not been 
filed in a justice’s court, does not exceed its juris¬ 
diction so as to authorize a review by certiorari.25 
In other words, the improper divestiture of juris¬ 
diction, such as an erroneous dismissal of an ap¬ 
peal, is not an excess of jurisdiction so as to be re¬ 
viewable. In jurisdictions where the scope of the 
writ is very broad and not confined to jurisdiction¬ 
al questions, the writ has been held to lie where 
an appeal has been improperly dismissed,^® or 
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12 CaLApp. 327 — Bergevin v. 
Wood, 105 P. 935, 11 Cal.App. 643. 

IS. Tenn.—^Dews v. Eastham, 2 
Terg. 463. 

Pia.—Pitts V. Pitts, 162 So. 708. 
120 Fla. 363. 

Mass.—Hali v. Staples. 44 N.E. 351, 
166 Mass. 399—Grace v. Newton 
Bd. of Health, 135 Mass. 430. 

Utah.—^Wasatch Livestock Loan Co. 
V. District Court in and for Uintah 
County, 46 P.2d 399, 86 Utah 422. 
11 C.J. p 105 note 49. 

Invalid stuumons 

Utah.—^Wasatch Livestock Loan Co. 
V. District Court in and for Uintah 
County, supra. 

17. Mass.—Morrison v. Selectmen of 
. Town of Weymouth, 181 N.E. 786, 

279 Mass. 486. 

18. Idaho.—Cummings v. Steele, 59 
P. 15, 6 Idaho 666. 

19. lowa.—Owen v, Smith, 136 N.W. 

, 119, 155 lowa 463. 


20. La.—State v. Monroe, 23 So. 
608, 50 La.Ann. 642. 

21. Cal.—Halpern v. Superior Court 
in and for Alameda County, 212 P. 
916, 190 Cal. 384. 

22. Idaho.—^NTordyke, etc., Co. v. 
McConkey, 64 P. 893, 7 Idaho 562. 

11 C.J. p 105 note 53. 

23. Cal.—Meads v. Warne, 23 P.2d 
773, 133 CaLApp. 27—De Matei v. 
Superior Court in and for Lake 
County, 239 P. 853, 74 Cal.App. 147 
—^Bogmuda v. Toung, 207 P. 915, 
58 Cal.App. 19. 

11 C.J. p 105 notes 54, 55. 

Suhmissioii to juxisdiction hy appeal 
<1) Certiorari will not lie to re¬ 
view an affirmance by a superior 
court of a judgment of the small 
claims court, since by appealing to 
the superior court petitioner submit- 
ted to jurisdiction of that court al¬ 
though small claims court had no 
jurisdiction.—Meads v. Wame, 23 P. 
2d 773' 133 Cal.App. 27. 
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(2) Even if justice court had not 
acquired jurisdiction of defendants, 
they, by taking appeal from default 
judgment of the justice to superior 
court, submitted themselves to juris¬ 
diction of superior court, so that its 
decision of affirmance was not with¬ 
out jurisdiction, relative to review 
by certiorari.—De Matei v. Superior 
Court in and for Lake County, 239 
P. 853, 74 CaLApp. 147. 

24^ Cal.—Buckley v. Fresno County 
Super. Ct., 31 P. 8, 96 Cal. 119, 
overruling Carlson v. Alameda 
County Super. Ct., 11 P. 788, 70 
Cal. 628. 

11 C.J. p 105 note 56. 

25. Utah.—^Hoffman v. Lewis, 87 P. 
167, 31 Utah 179. 

26. N.J.—State v. Tinsman, 38 N.J. 
Law 210—Lamberson v. Owen, 14 
N.J.Law 504—Philhower v. Voor- 
hees, 12 N.J.Law 69—Obert v. 

t Whithead, 9 N.J.Law 244. 
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where an appeal lawfully dismissed has been im- 
properly reinstated.27 

d. Jurisdictional Error as Sole Gronnd 

In some jurisdictions jurisdictional error is the sole 
ground for review by certiorari. 

It is the rule in not a few States that certiorari 
will lie only where there is a want or an excess of 
jurisdiction in the proceedings sought to be re- 
viewed.28 As shown infra § 24, this is the rule in 
another group of States, subject to the exception, 
if it can be called an exception, that the writ also 
lies where the court or tribunal has acted “illegally*' 
or irregularly; in stili other States the scope of the 
writ is stili wider. 


§ 24. Illegality or Irregularity of Proceedings 

a. In general 

b. Errors or irregularities within juris¬ 
diction 

a. In General 

In addition to jurisdictional error certiorari will lie 
in some States for illegality, irregular pursuit of author- 
ity, abuse of authority, failure to follow essentia! legal 
requirements, and the Ilke. 

While the review by certiorari is limited strictly 
to jurisdictional matters in many jurisdictions, see 
supra § 23 d, in many other States, by express stat- 
utory provision or by construction of the control- 
ling statute, other irregularities and abuses by in- 


27. N.J.—Howell V. Van Ness, 31 
N.J.Law 443. 

28. Cal.—Gladding v. Superior Court 
in and for Los Angeles County, 60 
P.2d 857, 7 Cal.2d 408—Homan v. 
Board of Bental Examiners of 
California, 262 P. 324. 202 Cal. 593 
—Pickert v. Zemansky, 168 P. 891, 
176 Cal. 443—^King v. Superior 
Court in and for San Diego Coun- 
ty, 56 P.2d 268, 12 Cal.App.2d 501 
—Griffith V. Superior Court in and 
for Los Angeles County, 37 P.2d 
142, 1 Cal.App.2d 670—Sparks v. 
Pryor, 22 P.2d 233, 131 CaLApp. 
743—Maple v. Allen, 299 P. 571, 
114 Cal.App. 109—De Mund v. Su¬ 
perior Court in and for Los An¬ 
geles County, 291 P. 861, supersed- 
ed on other grounds 2 P.2d 985— 
Bayside Land Co. v. Dolley, 284 P. 
479, 103 Cal.App, 253—Smith v. Su¬ 
perior Court in and for Yuba Coun¬ 
ty, 264 P. 573, 89 Cal.App. 177— 
Paddon v. Superior Court of Cali-: 
fornia, in and for City and County 
of San Francisco, 223 P. 93, 65: 
CaLApp. 790—Paddon v. Superior 
Court of California, in and for 
City and County of San Francisco, 
223 P. 91, 65 CaLApp. 34—Metzler 
V. Superior Court of California in 
and for Humbolt County, 201 P. 
139, 54 CaLApp. 59—^Lanterman v. 
Anderson, 172 P. 625, 36 CaLApp. 
472—Camm v. Justice’s Court of 
Santa Rosa Tp., 170 P. 409, 35 Cal. 
App, 293—^Albers v. Superior Court 
in and for Humboldt County, 159 
P. 453, 30 CaLApp. 772. 

Idaho.—Vaught v. District Court of 
Fourth Judicial Dist. in and for 
Camas County, 269 P. 595, 46 Idaho 
642—Beus v. Terrell, 269 P. 593, 
46 Idaho 635. 

Mont.—State v. District Court of 
Third Judicial Dist. in and for 
Powell County, 278. P. 122, 85 

Mont. 215—State v. District Court 
of Sixteenth Judicial Dist. forGar- 
field County, 202 P. 387, 61 Mont. 
427—State v. District Court of 
Second Judicial Dist. in and for 


Silver Bow County. 190 P. 295, 58 
Mont. 90—State v. Mullendore, 161 
P. 949, 53 Mont. 109. 

Nev.—^Degiovanni v. Public Service 
Commission of Nevada, 197 P. 582, 
45 Nev. 74—State v. Breen, 173 P. 
555, 41 Nev. 516. 

N.D.—Baker v. Lenhart, 195 N.W. 16, 
17, 50 N.D. 30, quoting Corpus 
Jnris—State v. Frazier, 182 N.W. 
545, 47 N.D. 314—Cofman v. Ous- 
terhous, 168 N.W. 826, 40 N.D. 390, 
18 A.L.R. 219—State v. Pollock, 
160 N.W. 511, 35 N.D. 430. 

Okl.—Ramsey v. Commissioners of 
Payne County, 300 P. 389, 149 Okl. 
289. 

S.D,—Austin v. Eddy, 172 N.W. 517, 
41 S.D. 640, 

11<!.J. p 103 notes 10-20. 

Grossness of error iznmaterial 
Cal.—Halpern v. Superior Court in 
and for Alameda County, 212 P. 
916, 190 Cal. 384—Paddon v. Su¬ 
perior Court of California, in and 
for City and County of San Fran¬ 
cisco, 223 P. 93, 65 CaLApp. 790— 
Paddon v. Superior Court of Cali¬ 
fornia, in and for City and County 
of San Francisco, 223 P. 91, 65 Cal. 
App. 34. 

Acts of govemor 

(1) Certiorari will lie to review 
acts of the govemor of the state 
only where he has exceeded his 
jurisdiction,—State ex rei. Olson v. 
Welford, 260 N.W. 593, 65 N.D. 522 
—State ex rei Wehe v, Frazier, 182 
N.W. 545, 47 N.D. 314. 

(2) Where the govemor has re- 
moved a commissioner of the Work- 
men's Compensation Bureau without 
a hearing as reauired, certiorari lies. 
—State V. Frazier, supra. 

In Sacissoxiri 

(1) The writ is limited to review 
of jurisdictional error (that is for 
want, excess, or “abuse” of jurisdic¬ 
tion) “or where there is no remedy 
by appeal or writ of error.”—State 
ex rei Lunsford v. Landon, 265 S.W. 
529, 304 Mo. 654—11 C.J. p 103 note 
24. 


(2) It was held, however, that, 
where a state court sustains an ap- 
plication for the removal of a cause 
to a federal court, it is equivalent 
to a refusal to take any further ac- 
tion in the case, and that inasmuch 
as there is no appeal from the order, 
either to a state or to a federal 
court, certiorari lies to review the 
order, on the theory that the scope 
of review by certiorari is not limit¬ 
ed entirely to a question of jurisdic¬ 
tion, but may comprehend an error 
appearing on the face of the record 
which cannot be reached by appeal 
or writ of error.—State v. Mosman, 
133 S.W. 88, 231 Mo. 474. 

In TTtah 

(1) It has been held that the court 
will inquire only as to questions re- 
lating to jurisdiction.—People’s 
Bonded Trustee v. Wight, 272 P. 200, 
72 Utah 587. 

(2) However, although an abso¬ 
lute lack or “excess of jurisdiction” 
cannot be shown by one seeking the 
writ, it can stili be issued in the 
sound discretion of the higher court. 
—Olson V. District Court of Salt 
Lake County, 71 P.2d 529, 112 A.L. 
R. 438. 

In Wisconsin 

(1) The rule stated in the above 
text seems to be in force in this 
state.—State v. Willcuts, 122 N.W. 
1048, 140 Wis. 448—Gaster v. Whit- 
cher, 94 N.W. 787, 117 Wis. 668, 98 
Am.S.R. 968. 

(2) It has been held, however, that 
in ordinary cases where the writ 
goes to courts or inferior tribunals 
exercising judicial powers, it lies 
only to review jurisdictional error, 
but in respect of an offlcer having 
only quasi-judicial power who acts 
in proceedings of a summary* char¬ 
acter, out of the course of the com- 
mon law, the writ will lie to inquire 
whether such person, having juris¬ 
diction, has kept within, and has 
acted strictly according to, the law. 
—State V. Whitford, 11 N.W. 424, 54 
Wis. 150, 
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ferior courts and tribunals are also included within 
the scope of review by the writ. Thus, the writ will 
lie to review inferior courts or tribunals exercising 
judicial functions where they have proceeded ilk- 
gally,^^ or illegally and contrary to the course of 
procedure applicable to them,30 or have not regu- 


larly pursued their authority,^! or have greatly 
abused their authority,^^ or have failed to proceed 
according to the essential requirements of justice 
and law,^2 or where the judgment is a palpable mis- 
carriage of justice resulting in substantial injury 
to petitioner,34 or where the procedure contains es- 


aa» Ala.—Ex parte Big Four Coal 
Miningr Co., 104 So. 764, 213 Ala. 
305. 

Pia.—^Brundage v. 0’Berry, 134 So. 
520, 101 Fla. 320. 

111.—Frye v. Hunt, 5 N.E.2d 398, 365 
111. 32—Bartunek v. Lastovken, 183 
N.E. 333, 350 111. 380—Brown v. 
Van Keuren, 172 N.E. 1, 340 111. 
118—Fisher v. Mcintosh, 115 N.E. 
529, 277 111. 432—Shilvock v. Re- 
tirement Board of Policemen’s An¬ 
nui ty & Benefit Fund, 1 N.E.2d 
727, 285 Ill.App. 178. 
lowa.—National Ben. Accident Ass'n 
V. Murphy, 269 N.W. 15—Morrison 
V. Patterson, 267 N.W. 704, 221 
lowa 883—^Independent School 
Dist. of Town of Ogden v. Samuel- 
son, 262 N.W. 169, 220 lowa 170— 
Main v. Ringf, 260 N.W. 859, 219 
lowa 1270—^Adams v. Smith, 250 
N.W. 466, 216 lowa 1365—Ander- 
son V. Jester, 221 N.W. 354, 206 
lowa 452—H. M. McCarthy Co. v. 
Dubuque District Court, 208 N.W. 
505, 201 lowa 912—Sinnott v. Dis¬ 
trict Court in and for Clarke Coun- 
ty, 207 N.W. 129, 201 lowa 292— 
Davis V, District Court in and for 
Allamakee County, 192 N.W. 852, 
195 lowa 688. 

Tenn.—Moore v. Chadwick, 94 S.W. 
2d 223, 170 Tenn. 233—Hicks v. 
Hicks, 79 S.W.2d 802, 168 Tenn. 
539—State v. American Trust Co., 
32 S.W.2d 1036, 161 Tenn. 570—Gil- 
breath v. Willett, 251 S.W. 910, 148 
Tenn. 92, 28 A.L.R. 1147—Conners 
V. City of Knoxville, 189 S.W. 870, 
136 Tenn. 428—Campbell v. Lee, 12 
Tenn.App. 293. 

11 C.J. p 106 note 62 [a]. 

On same plane 

Illegality of action and excess of 
jurisdiction appear to be placed on 
the same plane.—Conners v. City of 
Knoxville, 189 S.W. 870, 136 Tenn. 
428. 

ICatters held to constitute illeg-ality 

(1) Action contrary to mandatory 
duty.—State v. District Court of 
Jefferson County, 238 N.W. 290, 213 
lowa 822, 80 A.L.R. 339. 

(2) Cancellation of second decree 
of disbarment on application to 
modify origrinal decree.—Maxey v. 
Polk County District Court, 165 N. 
W. 1005, 182 lowa 366. 

(3) Denial of jury trial.—Timonds 
V. Hunter, 151 N.W. 961, 169 lowa 
598. 

(4) Failure to take mandatory ac¬ 
tion on facts found or undisputed.— 
Dempsey v. Alber, 236 N.W. 86, 212 


lowa 1134, modifled on other grounds 
and rehearing denied 238 N.W. 33. 

(5) Order going beyond discretion 
and authority of court.—^National 
Ben. Accident Ass’n v. Murphy, 
lowa, 269 N.W. 15—Davis v. District 
Court in 2 i,nd for Allamakee County, 
192 N.W. 852, 195 lowa 688. 

(6) Refusal of superior court to 
transfer cause to district court on 
motion of nonresident defendant.— 
Corn Belt Telephone Co. v. Superior 
Court of City of Oelw^ein, 164 N.W. 
168, 180 lowa 985. 

<7) Revocation of teacher^s cer- 
tificate for cause not a legal cause.— 
Chatham v. Davis, 183 Ill.App. 506. 

(8) Mere error is not.—Morrison 
V. Patterson, 267 N.W. 704, 221 lowa 
883—Main v. Ring, 260 N.W. 859, 219 
lowa 1270. 

(9) Error in judgment as to ne- 
cessity of appointment of receiver is 
not.—M. H. McCarthy Co. v. Du- 
buque District Court, 208 N.W. 505, 
201 lowa 912. 

30. Or.—^Lechleidner v. Carson, 68 P. 
2d 482, 156 Or. 636. 

31. Ariz.—^Du Vall v. Board of Med- 
ical Examiners of Arizona, 66 P. 
2d 1026. 

Colo.—Board of Com’rs of Colorado 
State Soldiers’ and Sailors' Home 
V. Dunlap, 265 P. 94, 83 Colo. 360. 

32. Colo.—State Civil Service Com- 
mission of Colorado v. Cummings, 
265 P. 687, 83 Colo. 379—People v. 
District Court of City and County 
of Denver, 211 P. 626, 72 Colo. 525. 

Fla.—^Brundage v. 0’Berry, 134 So. 
520, 101 Fla, 320. 

33. Fla.—Shayne v. Pike, 178 So. 

903, rehearing denied Crichlow v. 
Equitable Life Assur. Soc., 180 So. 
382—Segel v. Staiber, 144 So. 875, 
106 Fla. 946—Great American Ins. 
Co. of New York v. Peters, 141 So. 
322, 105 Fla. 380—^Edwards v. 

Knight, 139 So. 582, 104 Fla. 16, 
adhered to 143 So. 441, 104 Fla. 
16—^Brundage of 0’Berry, 134 So. 
520, 101 Fla. 320—Florida Motor 
Lines v, Railroad Com’rs, 129 So. 
876, 100 Fla. 538—Brinson v. Tha- 
rin, 127 So. 313, 99 Fla. 696—Se- 
curity Finance Co. v. Gardener, 
114 So. 232, 94 Fla. 549—Atlantic 
Coast Line R. Co. v. Florida Fine 
Fruit Co.. 112 So. 66, 93 Fla. 161, 
alfirmed 113 So. 384. 93 Fla. 161, 
171—^American Ry. Express Co. v. 
Weatherford, 93 So. 740, 84 Fla. 
264—^First Nat. Bank v. Gibbs, 82 

168 


So. 618, 78 Fla. 118—Ragland v. 
State, 46 So. 724, 55 Fla. 157. 
Administrative body 
Fla.—State ex rei. R. C. Motor Lines 
V. Florida Railroad Commission, 
166 So. 840. 123 Fla. 345, 

Certiorari will lie to review 

(1) An essentially erroneous quo 
warranto judgment invalidating a 
statute for the organization of a 
City.—State v. Crawford, 140 So. 333, 
104 Fla. 440. 

(2) Common-law judgment im- 
properly including attorney's fees.— 
Dickenson v. First Nat. Bank, 132 
So. 835, 101 Fla. 1137. 

(3) Order directing sheriff to re- 
tain money deposited with sheriff 
for appearance.—Toung v. Stouta- 
mire, Fla., 179 So. 797. 

34 . Fla.—Miami Poultry & Egg Co. 
V. City Ice & Puel Co., 172 So. 82 
—^Bringley v. C. I. T. Corporation, 
160 So. 680, 119 Fla. 529—Brund- 
age V. 0'Berry, 134 So. 520, lOl 
Fla. 320—^American Ry. Express 
Co. V, Weatherford, 93 So. 740, 84 
Fla. 264—^First National Bank of 
Gainesville v. Gibbs, 82 So. 618, 78 
Fla. 118. 

Beview of intermediate appellate 
conrt 

(1) Under a statute providing 
that, where the Circuit court has 
rendered a judgment in any case ap- 
pealed from the civil court of record, 
it shall be competent for the su¬ 
preme court, by certiorari or other- 
wise, to require any such case to be 
certified to the supreme court for re¬ 
view and determination with the same 
power and’authority in the case as if 
it had been carried by writ of error 
to the supreme court, the supreme 
court will not quash appellate judg¬ 
ment of the Circuit court unless the 
record discloses that Circuit court 
exceeded its jurisdiction or did not 
proceed according to essential legal 
requirements, or that it violated es- 
tablished legal principies, or that its 
judgment is palpable miscarriage of 
justice, or that «resuit is substantial 
injury to petitioner’s legal rights, 
or that judgment is illegal or essen¬ 
tially irregular and violative of es- 
tablished legal principies resulting 
in prejudice to petitioner.—Miami 
Poultry & Egg Co. v. City Ice & 
Fuel Co., Fla., 172 So. 82—Bringley 
V. C. I. T. Corporation, 160 So. 680, 
119 Fla. 529—Ulsch v. Mountain City 
Mill Co., 138 So. 483, 103 Fla. 932, 
rehearing denied 140 So. 218, 103 Fla. 
932, 104 Fla. 418. 
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sential defects or irrcgularities,35 and there is no 
other adequatc remedy, see infra § 37. To sum up 
the decisions in these States, it is believed that they 
all, or practically all, agree, at least in general, that 
this ground for the writ means merely an inquiry 
whether the form of proceeding legally applicable 
to the case was followed, and not whether the rul- 
ings of the court on the law and the evidence, and 
in the application of the law to the facts, were cor- 
rect.3^ Furthermore, it is submitted that this so- 
called “illegality” or irregularity, while not distinct- 
ly referred to as such in other States, would be held‘ 
at least in some States, if the occasion arose, to be 
embraced within the ground '‘excess'* of jurisdic- 


§ 24 

tion, using the word ‘'excess*' in a loose sense. 

In some jurisdictions the scope of the writ is 
very broad, see supra § 9, and it has been held to 
lie for the correction of errors committed by the 
trial court.38 

h. Errors or Irregnlarities vithin Jurisdiction 

The writ will not Ile as a rule to correct errors in the 
exercise of legally existent jurisdiction. 

Since it is the rule in most jurisdictions that cer¬ 
tiorari cannot be used as a substitute for an ap- 
peal or writ of error, see Appeal and Error §§ 9, 
17, it will not as a rule lie to correct errors in the 
exercise of jurisdiction legally existent,^^ except in- 
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(2) Supreme court in cases ap- 
pealed from civil court of record to 
Circuit court may entertain certio¬ 
rari in case of palpable abuse of 
power, or misconduct or ciear fail- 
ure to consider evidence, or applica¬ 
tion of erroneous rule of law.— 
Brundagre v. 0'Berry, 134 So. 520, 101 
Fla. 320. 

(3) Where it appears prima facie 
from the entire record presented in 
an application for certiorari that 
plaintiff‘s negligence in a substantial j 
manner contributed approxlmately to 
the injury for which damagres were 
adjudgred agrainst defendant in the 
civil court of record, and judigrment 
has been affirmed on appeal by the 
Circuit court, and the case is one 
which under the law contributory 
negrligence bars recovery, the su¬ 
preme court may in its discretion 
issue a writ of certiorari to have the 
entire record brouffht up for review, 
since it appears prima facie that the 
lower courts did not observe the es-^ 
sential requirements of the law.—■ 
American Ry. Express Co. v, Weath- 
erford, $3 So. 740, 84 Fla. 264. 

35. Porto Rico.—Montalvo v. Nus- 
sa. 20 Porto Rico 500. 

33. III.—Hamilton v. Harwood, 113 
111. 154. 

Or.—Gainsey v. Klamath County Ct., 
54 P. 539, 1089, 33 Or. 201. 

37. Utah.—Board of Equalization of 
Kane County v. State Tax Com- 
mission of Utah, 50 P.2d 418, 88 
Utah 219, rehearing: denied 6*4 P.2d 
1214, 88 Utah 228. 

38. Ga.—^Payne v. Cheshire, 108 S. 
E. 207, 27 Ga.App. 324—Jones v. 
May, 107 S.B. 897, 27 Ga.App. 152 
—Masters v. Southern Express Co., 
99 S.E. 144, 23 Ga.App. 642. 

Certiorari is proper, bnt not ezcln- 
sive, remedy to correct an error in 
a decision of a court of ordinary.— 
Pieree v. Felts, 92 S.E. 541, 146 Ga. 
809. 

Srroneous directlon of verdict 

A person against whom verdict 


was directed having: the right to in- 
sist by motion for new trial that the 
verdict was erroneously directed, 
may except by certiorari to the over- 
ruling of motion.—^Hopkins Inv. Co. 
V. Crawford, 132 S.E. 925, 35 Ga.App. 
331. 

SrrotieotLs noasnit 

Where plaintifC’s evidence, as 
shown by the answer to the writ of 
certiorari, was sufficient to have car- 
ried the case to the jury, it was not 
error fo-r superior court to sustain 
the certiorari, after a nonsuit, and 
to remand the case for a new trial. 
—Turner v. Torphy, 100 S.B. 644, 24 
Ga.App. 222. 

Jndgrnient not warranted by evidence 

(1) Where thfe petition for certio¬ 
rari and the answer thereto showed 
that defendant admitted buying: and 
receiving: books, signing written con- 
tract for their purchase and failinr 
to pay the price, certiorari to a judg- 
ment for defendant W'as properly 
sustained.—Kendrick v. Bureau of 
Nat. Literature, 94 S.E. 267, 21 Ga. 
App. 174. 

(2) Where plaintlff's evidence was 
insufficient to establish prescriptive 
right to way and defendanfs evi¬ 
dence established contrary, judge of 
superior court erred in refusing to 
sanction certiorari, wherein finding 
for plaintiff was alleged to be con¬ 
trary to law and evidence.—^Hen- 
dricks v. Carter, 94 S.E. 807, 21 Ga. 
App. 521 

Befnsal of new trial 

Certiorari may be employed to re¬ 
view a judgment refusing to grant 
a new trial.—^Parmers’ & Merchants' 
Bank v. Willie, 133 S.B. 44, 35 Ga. 
App. 202. 

Certiorari properly overmled 

In case of forcible entry and de- 
tainer, under Civ.Code 1910 § 5398, 
where the only issue was properly 
submitted to the jury, and there was 
evidence to authorize the verdict, it 
was not error for judge of superior 
court to overrule petition for certio¬ 
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rari.—Sikes v. Edwards, 95 S.E. 378, 
22 Ga.App. 53. 

No consolidation with eqnity petition 
There being an adequate remedy 
at law by petition for certiorari for 
the correction of errors committed 
on the trial of a case in the city 
court of Pelham, such a pending pe¬ 
tition could not be Consolidated with 
a petition in equity to set the verdict 
aside for mistake.—Gulf Refining Co. 
v. Miller, 108 S.E. 25, 151 Ga 721. 

39. U.S.—Harris v. Barber, D.C., 9 
S.Ct. 314, 129 U.S. 366, 32 L.Ed. 
697—Pickwick-Greyhound Lines v. 
Shattuck, C.C.A.Kan., 61 P.2d 485. 
Ariz.—State v. Superior Court of 
Maricopa County, 5 P.2d 192, 39 
Ariz. 242. 

Ark.—Sharum v. Meriwether, 246 S. 

W. 501, 156 Ark. 381. 

Cal.—Spanach v. Superior Court of 
Los Angeles County, 50 P.2d 444, 
4 Cal.2d 447—In re Paulsen’s Es- 
tate, 178 P. 143, 179 Cal. 528— 
Griffith V. Superior Court in and 
for Los Angeles County, 37 P.2d 
142, 1 Cal.App.2d 670—Paias v. Su¬ 
perior Court in and for Alameda 
County, 24 P.2d 567, 133 Cal.App. 
525—Pacific Home Bldg. Realty 
Co. v. Daugherty, 243 P. 473, 75 
Cal.App. 623—De Matei v. Superior 
Court in and for Lake County, 239 
P. 853, 74 Cal.App. 147—Security 
Ins. Co. V. Superior Court of Cali- 
fornia in and for Marin County, 
236 P. 335, 71 Cal.App. 701—Pad- 
don V. Superior Court of Califor- 
nia in and for City and County of 
San Francisco, 223 P. 93, 65 Cal, 
App. 790—Paddon v. Superior 
Court of California in and for 
City and County of San Prancisco, 
223 P. 91, 65 Cal.App. 34—Langdon 
V. Superior Court in and for Riv- 
erside County, 223 P. 72, 65 Cal. 
App. 41—Metzler v. Superior 
Court of California in and for 
Humboldt County, 201 P. 139, 54 
Cal.App. 59—McConnell v. Su¬ 
perior Court in and for Alameda 
County, 197 P. 680, 51 Cal.App. 744 
—Goodall V. Superior Court in and 
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sofar as stich errors constitute illegalities, abuses, or 
failure to follow legal procedure in those jurisdic- 
tions, see supra subdivision a of this section, where 
such matters as well as jurisdictional errors consti¬ 
tute good grounds for the issuance of the writ, and 
with the further exception of jurisdictions wherein 
the scope of review by certiorari is exceedingly 
broad. The foregoing rule does not apply, however, 
where the question involved is whether the court 
has legal authority to determine the matter before 
it.40 

§ 25. Proceedings Absolutely Void 

The decislons are inharmonlous as to whether the 


wrlt will iie for proceedings or determinations whlch are 
absolutely void. 

The question whether certiorari lies to review 
void proceedings or determinations has been vari- 
ously decided in the different states.^i In some 
jurisdictions, this writ can be resorted to only when 
proceedings are absolutely null and void .^2 jj^ 
er jurisdictions the doctrine appears to be that, al- 
though a reversal of void proceedings or determina¬ 
tions by certiorari is not really essential, yet since 
it is one of the main purposes of the writ to keep 
inferior tribunals within the bounds of their juris- 
diction, the writ will be granted as being the safer 


for Santa Barbara County, 174 P. 
924, 37 Cal.App. 723—Camm v, 

Justice’s Coiirt of Santa Bosa Tp., 
170 P. 409, .35 Cal.App. 293—Rub- 
enstine v. Los Angeles County 
Super. Ct., 122 P. 820. 18 Cal.App. 
128. 

Colo.—Board of Com’rs of Colorado 
State Soldiers’ and Sailors’ Home 
V. Dunlap, 265 P. 94. 83 Colo. 360. 

D.C.—Northern Pac. Ry. Co. v. In¬ 
terstate Commerce Commission, 23 
F.2d 221, 57 App.D.C. 318. certio¬ 
rari denied 48 S.Ct 205, 275 U.S. 
572, 72 L.Ed. 43i 

Fla.—^Des Rocher & Watkins Tow- 
ing Co. V. Third Nat. Bank, 143 So. 
768, 771, 106 Fla. 466, citing Cor¬ 
pus Juris—Great American Ins. 
Co. of New York v. Peters, 141 So, 
322, 105 Fla. 380—Hamway v, Sea- 
board Air Line Ry. Co., 136 So. 
628, 630, citing Corpus Juris. 

Idaho.—Beus v. Terrell, 269 P. 593, 
46 Idaho 635—Mays v. District 
Court of Sixth Judicial Dist., in 
and for Butte County, 237 P. 700, 
40 Idaho 798. 

lowa.—Home Owners' Loan Corpo¬ 
ration V, District Court of Wood- 
bury County, 272 N.W. 416—Inde- 
pendent Order of Foresters v. 
Scott, 272 N.W. 68—Morrison v. 
Patterson, 267 N.W. 704, 221 lowa 
883—Main v. Ring, 260 N.W. 859, 
219 lowa 1270—^Adams v. Smith, 
250 N.W. ■ 466, 216 lowa 1365— 
Dickson Fruit Co. v. District Court 
of Sac County, 213 N.W. 803, 203 
lowa 1028. 

La.—State ex rei. Tower v. Bell, 6 
La.App. 245. 

Mont.—State ex rei. Tague v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Broadwater County, 47 
P.2d 649, 100 Mont. 383—State ex 
rei. Murphy v. Second Judicial 
Dist. Court in and for Silver Bow 
County, 41 P.2d 1113, 99 Mont. 209 
—State V. District Court of Tenth 
Judicial Dist, in and for Pergus 
County, 10 P.2d 586, 92 Mont, 94 
—State V. City of Butte, 188 P. 
367, 57 Mont. 368. 

Nev.—^Hilton v. Second Judicial Dis- 

■ trict Court in and for Washoe 
County, 183 P. 317, 43 Nev. 128. 


Okl.—^IValker v. Womack, 72 P.2d 
510—Board of ComTs of Carter 
County V. "Woodford Consol. School 
Dist. No. 36, 25 P.2d 1057, 165 Okl. 
227—Ramsey v. Commissioners of 
Payne County, 300 P. 389, 149 Okl. 
289—Portune v. Board of ComTs 
of Osage County, 299 P. 875, 149 
Okl, 260—Board of ComTs of Ok- 
fuskee County v. School Dist. No. 
27 of Okfuskee County, 293 P. 
1078, 146 Okl. 267—School Dist. 
No. 20, Carter County, v. Walden, 
293 P. 199, 146 Okl. 19—Harris v. 
District Court in and for Nowata 
County, 173 P. 69, 68 Okl. 231— 
Grady County v. Chickasha Cotton 
Oil Co.. 164 P. 457, 63 Okl. 201. 

Or.—Lechleidner v. Carson, 68 P.2d 
482, 156 Or. 636. 

R. I.—State V. Coleman, 190 A. 791, 

109 A.L.R, 787—Browhing v. 
Browning, 164 A. 508, 53 R.I. 112— 
Bishop V. Superior Court, 144 A. 
433, 50 R.I. 13—Scotti v. District 
Court of Tenth Judicial Dist., 109 
A. 207, 42 R.I. 556—Broley v. Su¬ 
perior Court, 107 A. 104, 42 R.I. 
253. , 

S. D.—Southwest Branch of Rural 
Reciprocal Telephone Co. v. Dako- 
ta Central Telephone Co., 220 N.W. 
475, 53 S.D. 121—Austin v. Eddy, 
172 N.W. 517, 41 S.D. 640—State 
V. Chitty, 166 N.W. 633, 40 S.D. 
164, 

Utah.—People’s Bonded Trustee v. 

Wight, 272 P. 200, 72 Utah 587. 

11 C.J. p 103 note 22. 

Certiorari wiU not lie to review 

(1) AfRrming judgment for costs 
in mechanic’s lien suit before justice 
of the peace.—State v. Moran, 176 P. 
413, 42 Nev. 356. 

(2) Appointment of receivers in 
foreclosure.—Beus v, Terrell, 269 P. 
593, 46 Idaho 635. 

(3) Decision of administrative of- 
ficers or board as to matter within 
jurisdiction.—^Detroit & T. S. L. R. 
Co. V. Interstate Commerce Commis¬ 
sion, 277 P. 535, 51 App.D.C. 133. 

(4) Determination of motion for 
new tria! not properly presented.— 
McConnell v. Superior Court in and! 
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for Alameda County, 197 P. 680, 51 
Cal.App. 744. 

(5) Direction of a verdict.—State 
V. McPadden, 182 P. 746, 43 Nev. 140. 

(6) Pindings of special tribunal 
within its jurisdiction.—Binford v. 
Carline, 9 Tenn.App. 364. 

(7) Incorrect judgment on in- 
demnity bond.—Security Ins. Co. v. 
Superior Court of California in and 
for Marin County, 236 P. 335, 71 Cal. 
App. 701. 

(8) Informalities in punishment 
for contempt by juvenile court.— 
Juvenile Court of District of Colum- 
bia v. Hughlett, 44 App.D.C. 59. 

(9) Mere errors in judgment— 
Pickwick-Greyhound Lines v. Shat- 
tuck, C.C.A.Kan., 61 F.2d 485. 

(10) Vacation of order setting 
aside default.—State v. District 
Court of Eighth Judicial Dist. in and 
for Cascade County, 207 P. 1004, 64 
Mont 110. 

After afflnnance by appellate court 

(1) Mere errors, as such, must be 
corrected by appellate proceedings, 
jurisdiction to entertain which is 
vested in Circuit court as primary 
court of appeal and not in supreme 
court on certiorari after case has 
been tried in civil court of record 
and affirmed on appeal to Circuit 
court.—Florida East Coast Ry. Co. v. 
Anderson, 148 So. 553, 110 Fla. 290— 
Vanderpool v. Spruell, 139 So. 892, 
104 Fla. 347. 

(2) Where order of civil court of 
record granting a new trial on the 
evidence is afiirmed by Circuit court 
on writ of error, and such order does 
not appear to be a “serious irregu- 
larity or illegality in procedure,” 
writ of certiorari will not be granted 
to review afflrmance.—Harrison v. 
Frink, 77 So. 663, 75 Fla. 22. 

40. Cal.—Rich v. Superior Court of 

California in and for Mendocino 

County. 161 P. 291, 31 CaLApp, 689. 

41. Wyo.—Sheridan v. Cadle, 157 P. 

892. 895. 

40. Hawaii.—^Aldrich v. First Judge 

Cir, Ct., 9 Hawaii 470. 
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course.'^* The fact that a void juclgment might 
have been vacated and set aside on appeal has been 
held not to preclude the allowance of certiorari to 
quash Since a judgment is not void if the 

court has jurisdiction of the parties and of the sub- 
ject matter irrespective of whether the complaint 
States a cause of action or not, so long as it appris- 
es defendant of the nature of plaintiff’s demand, 
certiorari will not lie to a judgment as void on its 
face where a sufficient attempt has been made to 
state a cause of action.^^ 

In some few jurisdictions it has been held that 
certiorari will not lie to review or correct a void 
judgment by a court legally constituted^® or a 


judgment or order by persons without authority 
to exercise judicial power.^'^ 

§ 26, Procedure Unknown to Common Law 

Where other remedies are not provided certiorari wil! 
generally lie to review judicial proceedings of inferior 
courts or tribunais not according to the course of the 
common law. \ 

It is a general rule of the common law that, when 
a new jurisdiction is created by statute, and the 
court or officer exercising it proceeds in a sum- 
mary way or in a course not according to the com¬ 
mon law, and a remedy for the revision of its ex¬ 
ercise is not given by the statute creating it, certi¬ 
orari will lie.^s Such review by certiorari not only 


La.—State v. St. Paul, 28 So. 839, 104 
La. 103. 

11 C.J. p 109 note 14. 

43. Ala.—Steading v. Wheeler, 78 
So. 962, 201 Ala. 566. 

Ark.—City of Payetteville v. Baker, 
5 S.W.2d 302, 176 Ark. 1030—Shof- 
ner v. County Board of Education, 
296 S.W. 31, 174 Ark. 1180. 
lowa.—Turner v. Woodruff^ 185 N.W. 
910, 192 lowa 848. 

Mass.—Old Colony R. Co. v. Pali 
River, 18 N.E. 425, 147 Mass. 455. 
Mich.—Carroll v. City Commission 
of Grand Rapids, 253 N.W. 240, 266 
Mich. 123—Lake Shore & Michigan 
Southern Ry. v. Hunt, 39 Mich. 
469. 

11 C.J, p 109 notes 16-25. 

It has been held, however, that, if 
proceedings are merely void for 
want of jurisdiction, certiorari is not 
necessary; and in that case the writ 
was denied.—^Locke v. Lexington, 122 
Mass. 290. 

Jadgment not sustained by e^^dence 
Mich.—Carroll v. City Commission of 
Grand Rapfds, 253 N.W. 240, 266 
Mich. 123. 

Jadgrment void for lack of Service 
Ala.—Steading v. Wheeler, 78 So, 
962, 201 Ala. 566—Roddam v. 

•Brown, 77 So. 403, 201 Ala. 109. 

Jadgment void on face 
Ala.—Finney v. Baker, 78 So. 875, 
201 Ala. 521. 

Ark.—Sharum v. Meriwether, 246 S. 
W. 501, 156 Ark. 331. 

Canoellation of mnnioipal lease with- 
ont notice 

Ark.—City of Payetteville v. Baker, 
5 S.W.2d 302, 176 Ark. 1030. 

44. Ark.—State v. Wilson, 27 S.W. 
2d 106, 181 Ark. 683—City of Fay- 
etteville v. Baker, 5 S.W.2d 302, 
176 Ark. 1030—Brdwning v. Wal- 
drip, 273 S.W. 1032, 169 Ark. 261— 
Shofner v. County Board of Edu¬ 
cation, 296 S.W. 31, 147 Ark. 1180— 
Patterson V. Adcock, 248 S.W. 904, 
157 Ark. 186—Reed v. Bradford, 
217 S.W. 11, 141 Ark. 201. 


Judgment by special judge 
Ark.—Reed v. Bradford, 217 S.W. 

11, 141 Ark. 201. 

Order of education board 
Ark.—Shofner v. County Board of 
Education, 296 S.W. 31, 174 Ark. 
1180. 

^*Void proceeding” 

Order, in action to transfer fore- 
closure proceedings to superior court 
dissolving order to show cause un- 
less tender be made into court, .was 
held not “void proceedings,'* within 
the purview of a statute providing 
that a writ of review shall be grant- 
ed, except by police or justice courts, 
where an inferior tribunal or officer, 
exercising -judicial functions, exceed- 
ed their jurisdiction or *'to correct 
any erroneous or void proceedings.*' 
—State v. Superior Court for King 
County, 10 P.2d 233, 167 Wash. 481. 

45- Cal.—^Reid v. Superior Court in 
and for Trinity County, 186 P. 634, 
44 Cal.App. 349. 

46. Ga.—Courson v. Land, 188 S.E. 
360, 54 Ga.App, 534—Little v. Mc- 
Calla, 93 S.E. 37, 20 Ga.App. 324 
—Sawyer v. Blakely, 58 S.E. 399, 

2 Ga.App. 159. 

11 C.J. p 110 note 27. 

It has been held, however, that 
where a judgment for plaintiff was 
rendered by court without jurisdic¬ 
tion, the judge of the superior court 
did not err in sustaining certiorari 
and awarding final judgment for de¬ 
fendant—Drake v. Davis, 116 S.E. 
552, 29 Ga.App. 790. 

47. Ga.—Little v. McCalla, 93 S.E. 
37, 20 Ga.App. 324. 

N.Y.—Long Island R. Co. v. Hylan, 
148 N.E. 189, 240 N.Y. 199, re- 
versing 206 N.Y.S. 239, 210 App. 
Div. , 761—Fisenne v. Bay Ridge 
Dist Local Board, 294 N.Y.S. 595, 
250 App.Div. 460—^People v. Moore, 
48 Hun 619, 1 N.Y.S. 405, 16 N.Y. 
St 469. 

11 C.J. p 110 notes 27, 28. 

However, it has been held in ear- 
i lier cases that void judgments of; 
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courts-martial, or commissioners or 
trustees, may be considered as void- 
able and quashed by certiorari.—In 
re Bracket, 27 Hun, N.Y., 605—^Fitch 
V. Kirkland Highway Comrs., 22 
Wend., N.Y., 132—Striker v. Mott 
6 Wend., N.Y., 465. 

No usefnl purpose served 
Where a public body, to whom 
no judicial functions have been in- 
trusted, has assumed to exercise 
such function, no review of propri- 
ety of its action by courts through 
certiorari would ordinarily serve 
any useful purpose, as attempted ac¬ 
tion of such body without power is 
void and may be attacked for want 
of jurisdiction at any time when at¬ 
tempt is made to enforce claims 
founded on such action. However, 
they will give no validity to attempt¬ 
ed action of public body acting with¬ 
out jurisdiction.—Long Island R. Co. 
V. Hylan, 148 N.E. 189, 240 N.Y. 199, 
reversing 206 N.Y.S. 239, 210 App. 
Div. 761. 

48. Del.—Thompson v. Thompson, 
140 A. 697, 3 W^.W.Harr. 593. 

Mich.—In re Morgan, 176 N.W. 606, 
209 Mich. 65. 

N.J.—Levy v. Public Service Ry. Co., 
98 A. 847, affirmed 103 A. 171, 91 
N.J. Law 183—^Eder v. Hudson 
County Circuit Court, 140 A. 883, 
104 N.J.Law 260—^Knapp v. Kre- 
mer, 135 A. 771, 103 N.J.Law 227 
—State Board of Medical Exam- 
iners v. Buettel, i31 A. 89, 102 N. 
J.Law 74—Brown v. Christian, 117 
A. 294, 97 N.J.Law 56—Jaudel v. 
Schoelzke, 112 A. 328, 95 N.J.Law 
171. 

N.H.—Huse V. Grimes, 2 N.H. 208. 
Pa.—In re Franklin Film Mfg. Corp., 
98 A. 623, 253 Pa. 422. 

Wash.—State v. Smith, 208 P. 1, 120 
Wash. 540. 

Wis.—State v. Wisconsin Highway 
Commission, 198 N.W, 753, 183 
Wis. 614. 

11 C.J. p 98 note 58. 

Judgment for attomey’s fees 

Judgment of district court for one 
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applies to jurisdiction to act,^^ but to excess of ju- 
risdiction as well and it also extends to the man- 
ner in which the jurisdiction has been exercised 
when questions of law are involved,^^ and to the 
ascertainment of whether the tribunal which made 
a determination of fact acted on any evidence which 
would warrant the conclusion reached.®^ So, it has 
been held that certiorari will lie to tribunals which 
are called-extraordinary and special in contradis- 
tinction to the ordinary and common courts estab- 
lished for the trial of criminal offenses and the de¬ 
termination of private rights.®^ 

Conversely, certiorari does not lie to review the 
decision of a court of record proceeding according 
to the course of the common law, since in such 
cases a review may be obtained by a writ of error 
or other adequate means.^^ Moreover, the mere 
enlargement or extension of the judicial powers of 
a court does not make the exercise of such powers 
subject to review by certiorari.^® 

The general rule has been applied to proceedings 
under various attachment statutes,^® to appeais in 
nisi prius courts from determinations of state mov- 
ing picture censors,®*^ to special discovery proceed¬ 
ings,to proceedings to compel the delivery of the 
books and papers of a public officer to his succes¬ 
sor,to proceedings for trial of right to a garage 
keeper^s lien,®^ and also to proceedings under land- 
lord and tenant acts.^^ 

Change of nature of proceedings, The fact that 
proceedings in their inception are summary in their 


character and unknown to the common law does not 
authorize certiorari after an appeal’to a higher 
court whereby the proceedings become according to 
the course of the common law so as to be review- 
able by a writ of error. seems also that, al- 
though the proceedings in their inception or early 
state are not in accordance with the ordinary form 
of the common law, nevertheless the subsequent 
steps may be in the ordinary common-law form, 
so as to be reviewable by writ of error and, there- 
fore, to preclude a certiorari.®^ 

§ 27. Anticipated Wrong 

Certiorari does not lie to prevent anticipated wrongs 
or injuries. 

The office of certiorari is in no sense that of a 
restraining order, see supra § 4 c. Thus, the writ 
will not lie to prevent anticipated wrong or in- 
jury.®^ As shown supra § 23, it cannot be used 
to prevent a threatened excess of jurisdiction. 

§ 28. Right to Office 

a. In general 

b. Appointment 

c. Removal, suspension, and reinstate- 

ment 

a. In General 

Ordinarii/, certiorari will not lie where its oniy object 
is to determine the right to office. 

Although there is authority to the contrary,®® 
it appears to be the general rule that certiorari will 


hundred dollars for attorney for 1 
Services in suit agrainst railway, set-! 
tled by Client out of court, based 
on a procedure entirely at variance 
with common law or the statutory 
procedure governing: district courts, 
is subject to review by writ of cer¬ 
tiorari,—Levy V, Public Service Ry. 
Co., 98 A. 847, affirmed 103 A, 171, 
91 N.J.Law 183. 

Petitioxi ajid summary process 
Where the proceeding in a court 
is by petition and summary process, 
it does not act according to the 
course of the common law within the 
rule.—Hagerty’s Case, 4 Watts, Pa., 
305. 

49 . Mass. — Marcus v, Board of 
Street Com'rs of City of Boston, 
147 N.E. 866, 252 Mass. 331. 

Mich.—^In re Morgan, 176 N.W. 606, 
209 Mich. 65. 

Wis.—State v. Wisconsin Highway 
Commission, 193 N.W. 753, 183 
Wis, 614. 

Peoisiou as to jurisdiction 
Mass.—Marcus w Board of Street 
Com^rs of City of Boston, 147 N.E. 
866, 252 Mass. 331« 


50. Wis,—State v. Wisconsin High¬ 
way Commission, 198 N.W. 753, 
183 Wis, 614. 

51. Mich.—In re Morgan, 176 N.W. 
606, 209 Mich. 65. 

52. Wis.—State v. Wisconsin High¬ 
way Commission, 198 N.W. 753, 
183 Wis. 614. 

5a Wis.—State v. Lawler, 79 N.W. 

777, 103 Wis. 460. 

11 C.J. p 99 note 59. 

54. N.J.—^Eder v. Hudson County 
Circuit Court, 140 A. 883, 104 N. 
J.Law 260. 

11 C.J. p 99 note 60. 

55. N.J.—^Eder v. Hudson County 
Circuit Court, 140 A. 883, 104 N. 
J.Law 260. 

56. N.J.—Brown v. Christian, 117 A. 

294, 97 N.J.Law 56—Jaudel v. 

Schoelzke, 112 A. 328, 95 N.J.Law 
171. 

11 C.J, p 99 note 65. 

57. Pa.—In re Franklin Pilm Mfg. 
Corp., 98 A. 623, 253 Pa. 422, 

58. Discovery proceedings 

Wash.—State ex rei. Bronson v. Su¬ 
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perior Court Por King County, 77 
P.2d 997. 

59. Wis.—State v, Morgan, 110 N. 
W. 245, 130 Wis. 293. 

60. N.J.—^Knapp v. Kremer, 135 A. 
771, 103 N.J.Law 227, 

61. Miss.—TJsher v. Moss, 50 Miss. 
208. 

11 C.J. p 99 note '66. 

62. Mich.—^Parker v. Coyland, 4 
Mich. 528. 

11 C.J. p 99 note 67. 

63. Pa.—Com. v. Beaumont, 4 Rawle 
366. 

64. 111.—Illinois Life Ins. Co. v. 
City of Chicago, 244 IlLApp. 185. 

N.J.—Gurkin v. Civil Service Com¬ 
mission, 194 A. 878. 

N.D.—Molander v. Swenson, 210 N. 
W. 9, 54 N.D. 391. 

R.I.—^Messier v. Healey, 175 A. 828, 
829, citing Corpus Juris. 

11 C.J. p 110 note 30. 

65. Wash.—State v. Tallman, 64 P. 
759, 24 Wash. 426. 

W.Va.—Dryden v, Swinburne, 20 W. 
Va. 89. 

11 C.J. p 108 note 1. 
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not lie to try title to office, or where the determi- 
nation of the right to office is the obvious and only 
object of the writ;®® and this is so even though the 
parties to the writ consent.67 In such cases, quo 
warranto is the proper remedy. 

This rule is limited in one jurisdiction, however, 
by decisions which hold that collateral questions in- 
volving the legality of an election to office may be 
raised and determined in testing the validity of laws 
or resolutions adverse to the parties' rights.^s 
Furthemiore, it is the rule in that same jurisdiction 
that a public officer in full possession of his office 
may maintain certiorari to remove from his way 
a proceeding which he apprehends may be used un- 
lawfully to eject him or disturb him in the tenure 
of his office.®^ 


b. Appointment 

Ordinarily, the validity of an appointment to ar\ office 
is not reviewable by the writ. 

The validity of an ^'appointment" of an officer 
does not ordinarily involve judicial action and hence 
is not reviewable by certiorari,*^® although when 
regarded as a judicial act it has been held that the 
writ might issue.*^! 

c. Eemoval, Suspension, and Eeinstatement 

As a rule it is only where the removal of an officer 
is a judicial act that it is reviewable by the writ. 

Where the removal of a public officer or employee 
is considered to be a judicial act, as is generally 
the case as to removals for cause after a hearing, it 
is reviewable by certiorari. Where, however, the 


Where appeal is i 2 iadeq.iiate 
A judgrment determiningr the right 
to an office will be reviewed by the 
supreme court by a writ of review 
when the regular appeal is inade- 
quate by reason of the fact that the 
rights of petitioner to hold the oifice 
will have expired before an appeal 
can be determined.—State v. Tall- 
man, 64 P. 759/ 24 Wash. 426. 

Constitational warrant 
Under a section of the constitution 
providing that the county court in 
all contested election cases shall 
judge of the election qualifications 
and returns of all county and dis- 
trict officers and another' section 
which provides that the Circuit court 
shall have supervisory control over 
all proceedings before the county 
courts by mandamus, prohibition, or 
certiorari, review by certiorari of de¬ 
cisions of inferior courts or tribu- 
nals, in a contest involving title to 
office is proper.—^Dryden v. Swin? 
burne, 20 W.Va. S9. 

66. N.J,—Gurkin v. Civil Service 
Commission, 194 A. 878—Cooper v. 
Town of Belleville, 118 A. 332— 
Wygant v. Hackensack Improve¬ 
rnent Commission, 98 A; 477, 89 N. 
J.Law 454. 

11 C.J. p 108 note 2, 

Quieting title 

Certiorari will not lie to compel 
civil Service commission to expunge 
records indicating temporary ap¬ 
pointment of prosecutor and to have 
substituted some record indicating 
permanent appointment entitling 
prosecutor to civil Service status, 
where there was no proceeding or 
threat of proceeding to oust pros¬ 
ecutor on foot, and writ was prose- 
cuted as though it were bili in equ- 
ity to quiet title.—Gurkin v. Civil 
Service Commission, N.J., 194 A. 
878. 

As mandamus to establish statas 

Certiorari is generally not availa- 
ble as a mandamus to establish stat¬ 


us of officer.—Gurkin v. Civil Service 
Commission, supra. 

67. N.J.—Miller v. Washington, 50 
A. 341. 67 N.J.Law 167. 

68. N.J.—State v. Camden County, 
1 A. 515, 47 N.J.Law 454. 

11 C.J. p 108 note 6. 

Abolition of offlce by ordinance 
Tax assessor elect, whose office 
was abolished by ordinance under 
statute authorizing tcwnship com- 
mittee to create board of assessors 
and abolish office of township as¬ 
sessor, is entitled to certiorari to 
determine whether statute was con- 
stitutional in providing that statute 
should not be operative until accept- 
ed by ordinance.—^Eccles v. Town¬ 
ship Committee of Bgg Harbor Tp., 
164 A. 872, 11 N.J.Misc. 180. 

69. N.J.—Von Nieda v. Bennett, 184 
A. 349, 116 N.J.Law 320, reversed 
on other grounds 187 A. 629, 117 
N.J.Law 231, 106 A.L.R. 1320— 
0’Neill v. City of Bayonne, 124 A. 
611, 99 N.J.Law 430—^Hawley v. 
Wyckoff, 114 A. 536, 96 N.J.Law 288 
—Murphy v. Board of Chosen 
Preeholders of Hudson County, 104 
A. 304, 92 N.J.Law 244, reversing 
Murphy v. Preeholders of Hudson, 
102 A. 896, 91 N.J.Law 40. 

11 C.J. p 108 note 6 [a]. 

Possession de jture et de facio re- 
quired 

(1) Certiorari to review the legal- 
ity of corporate action in declaring 
office vacant and electing successor 
lies only if the prosecutor is in office 
de jure and de facto.—Randolph v. 
City of Rahway, 148 A. 793, 106 N. 
J.Law 296. 

(2) Where another person liot par- 
ty to certiorari proceeding was oc- 
cupying office, certiorari will not lie 
to determine validity of discharge of 
prosecutor, an exempt fireman.— 
Kidd V. Grier, 161 A. 49, 10 N.J.Misc. 
866 . 

SherilTs order discharging one 
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from the office of court attendant, 
to which he was appointed pursuant 
to Pub.L.1916 p 514, being a pro¬ 
ceeding w’hich such officer may ap- 
prehend will be unlawfully used to 
disturb him in his office, is review¬ 
able by certiorari, since if the sher- 
iff has no power to remove him, then 
the order doing so is a proceeding 
which the prosecutor may apprehend 
will be used unlawfully to disturb 
him and is thus reviewable by cer¬ 
tiorari.—^Howley v. Wyckoff, 114 A. 
536, 96 N.J.Law 288. 

Besolatioa impeding performance of 
duty 

Certiorari, and not quo . warranto, 
against a county board of elections 
is the appropriate remedy for a dis- 
trict election officer to remove an 
alleged illegal resolution of the 
board appointing to an office another 
in place of the prosecutor and thus 
impeding him in the performance of 
his public duty.—Hartley v. County 
Board of Elections of Passaic Coun¬ 
ty, 107 A. 817, 93 N.J.Law 313. 

70. Fla.—Sirmans v. Owen, 100 So. 
734, 87 Fla. 485. 

N.Y.—In re Carp, 166 N.T.S. 243, 
179 App.Div. 3a7, affirmed 117 N.E. 
1063, 221 N.Y. 643. 

11 C.J. p 109 note 9. 

Appoiatmeat by coart 
The legality of the appointment 
by a court of members of .a teachers’ 
board has been held not reviewable 
by certiorari on the theory that it 
was not a judicial proceeding.— 
State V. Harrison, 41 S.W; 971, 43 S. 
W. 867, 141 Mo. 12. 

71. N.Y.—^Adams v. Wheatfield, 61 
N.Y.S. 738, 46 App.Div. 466—Wildy 
V. Washburn, 16 Johns. 49 —Wocd 

V. Peake, 8 Johns. 69. 

72. Ark.—Warren v. McRae, 264 S. 

W. 940, 165 Ark. 436—Hali v. Bled- 
soe, 189 S.W. 1041, 126 Ark. 125. 

Fla.—Sirmans v. Owen, 100 So. 734, 
S7 Fla. 485. 



As has been seen supra § 18 a, certiorari will not 
lie to correct a purely ministerial act, even though 
the performance thereof involves discretion, 

Applications of rules, The principies heretofore 
stated in this section have been applied to acts 
of inferior courts involving discretion, such as the 
allowance or refusal of amendments the admis- 
sion of attorneys to the bar;95 decisions on motions 
for bilis of particulars determination of the fit- 
ness of a guardian;^^ direction of a remittitur 
dismissal of an appeal;^^ granting or refusal of 
bail;i granting or refusing an injunction,^ or fixing 
the amount of the bond therein;^ granting or re¬ 
fusal to grant a new trial;^ granting or refusing to 
vacate a judgment;^ requiring the production of 
books, papers, or documentsand the setting aside 
of a verdict.'^ In like manner, the writ has not been 
ailowed to review discretionary acts or inferior 
boards or tribunals as, for example, in the allow¬ 
ance or revocation of licenses.^ 


§ 31. Matters Subsequent to Judgin?ent 

The writ wHI not ordlnarlly issue to review matters 
arising subsequent to the Judgment, but when empioyed 
in lieu of audita querela this may be done. 

Matters arising subsequently to judgment, which 
afford no ground of objection to its correctness at 
the time of its rendition, ordinarily furnish no 
ground for the writ;^ but it is otherwise where 
good grounds of objection were unknown until aft- 
er judgment.^® 

As shown supra § 2 b (4), the writ is sometimes 
used in the place of an audita querela, to give relief 
to a party against whom a judgment has been ren- 
dered, for causes which have originated siince the 
rendition thereof, such as the issuance of an execu- 
tion on a judgment wholly or partly satisfied.li 
When so empioyed the writ will not lie to a mat- 
ter which arose prior to the judgment.^2 

§ 32. Abstract Questions 

Certiorari will not lie to review abstract, academlc, 
moot, or dead questions. 


Order denyingr Interveution, in ac- 
tion to quiet title, by persons claim- 
ing ownership, will warrant relief on 
application for writ of mandate 
treated as certiorari.—State v. Su¬ 
perior Court for Chelan County, su¬ 
pra. 

94- Cal.—^Ketchum v. Superior Ct., 
4 P. 492, 65 Cal. 494—Kitts v. Ne- 
vada County Super. Ct, 62 Cal. 
203. 

N.C.—State v. Swepson, 83 N.C. 584. 

95. Md.—State v. Johnston, 2 Harr, 
& M. 160. 

96. R.I.—^Union Mortg. Co. v. Ro- 
cheleau. 154 A. 658, 51 R.I. 345. 

97. Nev.—Cornbleet v. Second Judi- 
cial Dist Ct, 73 P.2d 828. 

98. Tenn.—^Provident Life & Acci¬ 
dent Ins. Co. V. Rimmer, 12 S.W. 
2d 365, 157 Tenn. 697. 

99; Me.—Portland, etc., R. Co. v. 
Cumberland County Comrs., 64 Me. 
505. 

1. Mo,—State v. Madison County 
Ct, 37 S.W. 1126, 136 Mo. 323. 

2. La.—United Gas Public Service 
Co. V. Arkansas-Louisiana Pipe 
Line Co., 147 So. 66, 176 La. 1024 
—State v. Rightor, 5 So. 416, 40 
La.Ann. 852. 

3. La. — Reynolds v. Louisiana 
Highway Commission, 111 So. 622, 
163 La. 125. 

4. Minn.—Cox v. Selover, 205 N.W. 
691, 165 Minn. 50. 

N.J.—Degenring v. Kimble, 180 A. 
685, 115 N.J.Law 379—Caliopoulos 
V. Chagaris, 126 A. 471, 2 N.J.Misc. 
998. 

11 C.J. p 107 note 87. 

First grant of new trial.on certio¬ 


rari will not be disturbed, regardless 
of the merit or absence of merit of 
special grounds in a petition for 
certiorari unless evidence demanded 
verdict.—Hurt v. Stewart, 174 S.E. 
924, 49 Ga.App. 251. 

5. Colo,—Pierce v. Hamilton, 135 P. 
796, 55 Colo. 448. 

Mich.—Van Renselaer v, Whiting, 12 
Mich. 449—^Detroit v. Jackson, 1 
Dougl. 106. 

6. lowa.—^Main v. Ring, 260 N.W. 

859, 219 lowa 1270—Faiibanks 

Morse & Co. v. District Court in 
and for Palo Alto County, 247 N. 
W. 203, 215 lowa 703—^Dunlap v. 
District Court of Greene County, 
239 N.W. 541, 214 lowa 389—lowa 
Farm Credit Corporation v. Hutch- 
ison. 223 N.W. 271, 207 lowa 453 
—Stagg V. First Nat Bank, 212 
N.W. 342, 203 lowa 84—Divis v. 
District Court in and for Alla- 
makee County, 192 N.W. 852, 195 
lowa 688. 

Only for iUegality or ezcess of jn» 
risdictloii 

Where, under the controlling stat¬ 
ute, it is discretionary with the court 
to order the production of material, 
books, and papers, insofar as the 
court confines its ruling within the 
discretion ailowed by the statute cer¬ 
tiorari will not lie, but if the order 
goes beyond such discretion and 
thereby becomes illegal, or if the 
court exceeds its lurisdiction the 
writ will lie to review such act.— 
Dunlop V. District Court of Greene 
County, 239 N.W. 541, 214 lowa 389 
—Stagg V. First Nat. Bank, 212 N. 
W. 342, 203 lowa 84—Davis v. Dis- 
trict Court in and for Allamakee 
County, 192 N.W. 852, 195 lowa 688. 
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7. N.J.—Caliopoulos v. Chagaris, 
126 A 471, 2 N.J.Misc. 998. 

11 C.J. p 107 note 86. 

& lowa.—^Ebert v. Short, 201 N.W. 

793, 199 lowa 147. 

11 C.J. p 107 note 82. 

Severity of penalty 
Whether the revocation of a 
plumber’s license by the board of 
examiners for violations of an ordi- 
nance regulating plumbing is more 
severe penalty than the evidence jus- 
tifies is noit a question open for re¬ 
view by the court on certiorari.— 
Ebert v. Short, supra. 

9. Ala.—^Wheelock v. Wright, 4 
Stew. & P. 163—r-Bobo v, Thomp¬ 
son, 3 Stew. & P. 385. 

N.Y.—Peo. V. Forst, 114 N.T.S. 209, 
129 App.Div. 498, 

After affirmance of justice judgment 
It has been held that defendant, 
who has clearly recognized a provi- 
sional seizure of chgttels on leased 
premises to satisfy the lessor’s lien, 
is not entitled to certiorari where 
his contention that certain of the 
chattels were not seized was not 
made until after the district court, 
on appeal from the justice court, had 
held that the chattels had been seiz¬ 
ed and were subject to the lessor‘s 
lien and privilege.—^Beale v. Martin, 
160 So. 305, 181 La. 703. 

la N.Y.—^Ayres v, Lawrence, 63 
Barb. 454. 

11 C.J. p 108 note 92. 

11. Tenn.—^Rogers v. Miller, 1 Swan 
22—Rogers v. Ferrell, 10 Yerg. 
253—^Barnes v. State, 4 Yerg. 186. 

19. Tenn.—^Baker v. Penecost, 106 S. 
W.2d 220, 171 Tenn. 529. 
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Certiorari will not lie where there is nothing for 
it to review, as where the subject matter of the lit- 
igation has never existed or has ceased to exist and 
there is nothing on which a judgment of the re- 
viewing court can operate.^^ To justify the issu- 
ance of the writ, it must appear that the matter 
sought to be reviewed has at least some semblance 
of vitality, that is, as long as it stands it afFects 
some right or interest of the party applying for the 
writ.^^ The writ will not issue merely to give an 
opportunity to determine abstract, academic, hypo- 
thetical, or moot questions,i5 ^ven though such a 
determination wouid be of public interest.^^ Ac- 
cordingly, a judgment or order suspending^^ qj. 
moving^^ a person from public office will not be 
reviewed by certiorari after the expiration of the 
tenure or term of such officer, nor will the writ is¬ 
sue to review an order which has expired by its own 
terms,!^ Qr which has been annulled by the court 
which made it.^® Likewise, the writ does hot lie to 
review the sentence of a court-martial reprimand- 


ing an officer, after the reprimand has been admin- 
istered, the court dissolved, and the sentence fully 
executed, the controversy having ceased to exist^i 

The writ will not issue where it wouid not be 
beneficial or wouid be inadequate for the purpose 
for which it is sought, see supra § 12. 

In deciding that the writ will not issue in a par- 
ticular case, the court will not anticipate in what 
cases exceptional facts may call for its use,22 

Settlement. Where the subject matter of the lit- 
igation has been fully settled and adjusted so that 
the order sought to be reviewed is immaterial and 
abstract, certiorari will not issue.^S 

§ 33. New or Difficult Questions 

The writ has been allowed to determine new and 
important questions but this practice is not universal. 

While in some cases the court has declined to 
grant the writ on the ground that new or difficult 


13, Cal.—James v. Superior Court i 

of California in and for Butte I 
County, 169 P. 398, 35 CaLApp. 
148. ! 

La.—Phoenix Building & Homestead; 
Ass’n v. Maloney, 164 So, 410, 183 
La. 547. 

Mont.—State v. District Court of 
Fifteenth Judicial Dist. In and for 
Rosebud County, 235 P. 751, 73 
Mont. 84. 

N.J.—Loretto Realty Co. v. Bigelow, 
133 A, 414, 103 N.J.Law 497, affirm- 
ed E. & M. Land Co. v. Board of 
Adjustments of City of Newark, 
135 A. 916, 103 N.XLaw 487, 135 
A. 917, 103 N.J.Law 487, and Lo- 
retta Realty Co. v. Bigrlow, 135 A, 
918, 103 N.J.Law 497--Cordingley 
V. Borough of Mendham, 171 A. 
158, 12 N.J.Misc. 331—E. & M. 
Land Co. v. Board of Adjustment 
of City of Newark, 133 A. 413, 4 
N.J.Misc. 467, followed in 133 A. 
414, 4 N.J.Misc. 469—Meyer v. City 
of Perth Amboy,' 133 A. 397, 4 
N.J.Misc, 464—^Union County De- 
velopment. Co. v. Kaltenbach, 128 
A. 396,^3 N.J.Misc. 341. 

Wash.—State ex rei. Burnham v. Su¬ 
perior Court for Thurston County, 
41 P.2d 155. 180 Wash. .519—State 
V. Superior Court of King County, 
242 P. 1106. 137 Wash. 545. 

14. Cal.—Sweetnam v. Board of Po- 
lice Com'rs of City of Los An- 
geles, 206 P. 102, 66 Cal.App. 644. 

Wash.—State ex rei, Burnham v. Su¬ 
perior Court for Thurston Coun¬ 
ty, 41 P.2d 155, 180 Wash. 519. 

Every questioA preTiously settled 
Where every material question 

raised by petitioner has been settled 

adversely to petitioner*is. contention 

14 C.J.S.-12 


in a previous case, the writ will not 
lie.—^Waltman v. Ortman, 170 So. 
646, flrst case, 27 Ala.App. 269, cer¬ 
tiorari denied 170 So, 545, second 
case 233 Ala. 170—^Poley v. Arm- 
strong, 170 So. 547, 27 Ala.App. 201, 
certiorari denied 170 So. 548, 233 Ala. 
175. 

15. Ariz,—Goldwater v. Superior 
Court in and for Maricopa County, 
66 P.2d 233. 

Cal.—Cunha v. Superior Court in and 
for Alameda County, 18 P.2d 340, 
217 Cal. 249—Woodruff v. Superior 
Court in and for Los Angeles 
County, 44 P.2d 592, 6 Cal.App.2d 
430—Reid v. Superior Court in anti 
for Trinity County, 186 P. 634, 44 
Cal-App, 349—^James v. Superior 
Court of California in and for 
Butte County, 169 P. 398, 35 Cal. 
App. 148. 

lowa.—State v. Beem, 207 N.W. 361, 
201 lowa 373. 

La.—Phoenix Building & Homestead 
Ass'n V. Maloney, 164 So. 410, 183 
La. 547—^New Orleans & N. E. R. 
Co. V, Bernich, 150 So. 860, 178 
La. 153—General Motors Truck Co. 
of Louisiana v. Caddo Transfer & 
Warehouse Co.. 144 So. 608, 175 
La. 892—State v. Barrett, 113 So. 
789, 164 La. 124—^Lemann v. As- 
cension Parish School Board, 103 
So. 517, 158 La. 81. 

Mich,—Callender v. Myers Regulator 
Co., 225 N.W. $17, 247 Mich. 337. 
N.J.—Cordingley v. Borough of 
Mendham, 171 A. 158, 12 N.J.Misc. 
331—Meyer v. City of Perth Am¬ 
boy, 133 A. 397, 4 N.J.Misc. 464. 
N.Y.—^People ex rei. Hoesterey v. 
Taylor, 147 N.E. 223, 239 N.Y, 626, 
reversing 205 N.T.S. 897, 210 App. 
Div. 196, which reversed 202 N.Y. 
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S. 7, 121 Misc. 718—Hali v. Hood. 
201 N.Y.S. 498. 121 Misc. 572. 
OkL—Muse v. Long, 29 P.2d 51, 167 
Okl. 159. 

Wash.—State ex rei. Burnham v. Su¬ 
perior Court for Thurston County, 
41 P.2d 155, 180 Wash. 519. 

11 C.J. p 110 note 32. 

16. N.Y.—People ex rei. Hoesterey 
V. Taylor, 147 N.E. 228, 239 N.Y. 
626, reversing 205 N.Y.S. 897, 210 
App.Div. 196, which reversed 202 
N.Y.S. 7. 121 Misc. 718. 

17. Okl.—Muse v. Long, 29 P.2d 51, 
167 Okl. 159. 

18. Cal.—Reid v. Superior Court in 
and for Trinity County, 186 P. 634, 
44 CaLApp. 349. 

18. Ariz.—Goldwater v. Superior 
Court in and for Maricopa Coun¬ 
ty, 66 P.2d 233. 

20. Mont,—State v. District Court 
of Fifteenth Judicial Dist. in and 
for Rosebud County, 235 P. 751, 73 
Mont. 84. 

21. Wash.—State v. Mead, 100 P. 
1033, 52 Wash. 633. 

22. Fla.—^Florida Motor Lines v. 
Railroad Commissioners, 129 So. 
876, 100 Fla. 538. 

23. Cal.—^James v. Superior Court 
of California in and for Butte 
County, 169 P. 398, 35 CaLApp. 148. 
Certiorari to annnl order dissolv- 

ing preliminary injunction in suit to 
enjoin sale of capital stock for pay- 
ment of assessment, after assess- 
ment had been voluntarily paid and 
litigation thereby settled, will be 
discharged.—^James v, -Superior Court 
of California in and for Butte Coun¬ 
ty, supra. 
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questions of law are mvolved,^^ in others it has 
issued for those reasons.25 

§ 34. Matters Not Appearing from Record 

Corrimon-Iaw certiorari will not lie to review defects 
not appearing from the record. 

Since the scope of the review under common-law 
certiorari is confined to the record, as is discussed 
infra § 157, it follows that the writ does not lie 
for the purpose of reviewing’ defects not appearing 
on the face of the record.26 Conversely, certiorari 
is a proper remedy, and a speedy one, where it ap- 
pears on the face of the record that the inferior 
court, board, or officer has proceeded without, or 
in excess of, its authority-^*? Errors committed in 
the admission of evidence which do not appear on 
the record, are not ordinarily reviewable.28' It has 
been held that, if a judgment is rendered by one 
who is neither a de jure nor a de facto officer nor 
judge, the writ is properly denied on the theory that 
there is no record to review.29 

Certiorari is not intended to reach cases where 
the record may not speak the truth or where fraud 
or unlawful means were practiced in obtaining the 
judgment.3® 

§ 35. Prior Adjudication 

A prior adjudication wiil bar a review of the same 
matter by certiorari. 


The writ will not issue where it appears that the 
same questions were previously submitted and ad^ 
judicated by a prior writ of certiorari to which the 
petitioner was a party,^^ or on an appeal taken by 
him.32 An application for* certiorari and prohi- 
bition will not be favorably entertained if it appears 
that the relator had himself previously submitted 
to the court the question of the illegality of the ac^ 
tion he resists, by means of an injunction.ss How- 
ever, an adverse judgment on a rule to dissolve an 
injunction does not prejudice applicantes right to re- 
lief on his application to a higher court for a writ 
of certiorari and prohibition, since the first appli¬ 
cation is a prerequisite to his application to the 
higher court^^ 

§ 36. Adequacy of Remedy by Certiorari 

As is discussed in § 12, certiorari will not be al- 
lowed wHere it would not be beneficial or would 
be inadequate. 

§ 37. Existence and Adequacy of Other Rem¬ 
edy in General 

a. Issuance because of want of other 

remedy 

b. Denial because of other remedy 


24. Cal.—Hager v. Tolo County, 60 
Cal. 473. 

25. Ga.—Central of Georgia Ry. Co. 
V. Tesbik. 91 S.E. 873, 146 Ga. 620, 
granting certiorari Yesbik v. Cen¬ 
tral of Georgia Ry. Co., 91 S.E. 
274, 19 Ga.App, 252, afflrraed 92 S, 
B. 527, 146 Ga. 769. 

11 C.J. p 110 note 35. 

Beasou for role 

It is important that the appellate 
court which has the power to es- 
tablish precedents binding on other 
courts should at, the first opportunity 
determine a new and appropriate 
question so as to avoid any conflict 
between state and federal statutes. 
While applications for certiorari for 
this purpose is not to be regarded 
as merely a perfunctory proceeding, 
stili where there is any doubt as to 
the correctness of the decision the 
writ should be granted that the 
whole question may be maturely 
considered and decided on full argu- 
ment.—Central of Georgia Ry. Co. v. 
Tesbik, 91 S.E. S73, 146 Ga. 620, cer¬ 
tiorari granted 91 S.E., 274, 19 Ga.' 
App. 252, affirmed 92 S.E. 527, 146 
Ga. 769. 

Important questions 

(1) Priqrity of liens under unre- 
corded bond for title and under sub- 
sequent security deed.—Pender v. 
Hodges, 144 S.E. 278, 166 Ga. 727, 
reversing 142 S.E. 753, 38 Ga.App. 


78, and conformed to 144 S.E. 679, 
38 Ga.App. 617. 

(2) Judgment on bond conditioned 

on principar s payment of indebted- 
ness contracted within specified 
period.—Independence Indemnity Co. 
v. Industrial Realty Co., 172 S.E. 38, 
affirming 168 S.E. 122, 46 Ga.App. 
637. j 

(3) Master’s responsibility for 
servanfs negligence, where latter 
deviates from scope of business.— 
Bunch V. McLeskey, 161 S.E. 128, 173 
Ga. 545, reversing 155 S.E. 536, 42 
Ga,App. 139, and conformed to 161 S. 
E. 382, 44 Ga.App. 268. 

26. Ala,—^Powler v. Powler, 122 So. 
444, 219 Ala. 457—Towns v. Ma- 
lone, 116 So. 131, 217 Ala. 273— 
Kenedy v. T. R. Miller Mill Co., 75 
So. 191, 16 Ala.App. 46. 

Ark.—^Patterson v. Adcock, 248 S.W. 
904, 157 Ark. 186—^Kenyon v. Greg- 
ory, 192 S.W. 887, 127 Ark. 525. 
Ariz.—^Blankenship v. Industrial 
Commission, 267 P. 203, 204, 34 
Ariz. 2, quoting Corpus Juris. 

Fla.—^Lockwood v. L. & L. Preight 
Lines, 171 So. 236, 126 Fla. 474— 
United Mut. Life Ins. Co. v. Sholtz, 
163 So. 690, 121 Fla. 260—Hamway 
V. Seaboard Air Line Ry. Co., 136 
So. 628, 101 Fla. 1483. 

111.—^People V. Hartquist, 142' N.E. 
475, 311 111. 127. 

Me.—^Jellerson v. Board of Police of 


City of Biddeford, 187 A. 713. 134 
Me. 443. 

R.I.—Dimond v. Marwell, 19.0 A. 683. 
11 C.J. p 111 note 45. 

27. Utah.—Higgs v. Burton, 197 P. 
728, 58 Utah 99. 

Jurisdiction appearing on face of 
record 

The common-law writ of certiorari 
goes to the external regularity of 
proceedings, and, ifit appears from 
face of record that court or body had 
jurisdiction of subject matter and 
person, inquiry ends.—^Waltman v. 
Ortman. 170 So. 545. 233 Ala. 170, 
second case, denying certiorari 170 
So. 545, 27 Ala.App. 269, first case— 
Foley V. Armstrong, 170 So. 547, 27 
Ala.App. 201, certiorari denied 170 
So. 548, 233 Ala. 175. 

28. Ala.—Felis v. Royal Harness, 
etc., Co., 54 So. 504, 170 Ala. 160. 

29. Ala.—^Felis v. Royal Harness, 
etc., Co., supra. 

30. Utah.—Higgs v. Burton, 197 P. 
728, 58 Utah 99* 

31. N.J.—State V. Jersey City, 30 
N.J.Law 247. 

32. R.I.—City of Newport v. New- 
port Water Corporation, 189 A. 
851. 

11 C.J. p 111 note 49. 

33» La.—State v. Robinson, 38 La. 
Ann. 968. 

341. La.—Liuzza v. Simms, 97 ” So. 
470, 154 La. 339. . 
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a. Issuance Because of Want of Other Bemedy 

The absence of another adequate remedy is a ground 
for the issuance of certiorari in an otherwise proper 
case. 

In the absence of a statute which provides oth¬ 
erwise, certiorari will lie where no other adequate 
remedy exists.^^ Of course, this does not mean 


§ 37 

that certiorari will lie merely because there is no 
other adequate or speedy remedy by which to re- 
view the proceedings, where it is otherwise not a 
proper case for the writ, as where the proceed¬ 
ings are not judicial in their nature.^^ Thus, sub- 
ject to such limitation, the writ will lie when there 
is no adequate remedy by appeal^'^ or writ of er- 


35. Fla.—Sweat v. Waldon, 167 So. 
363, 123 Fla. 498—Harrell v. Mar¬ 
tin, 154 So. 186. 114 Fla. 147— 
Florida Motor Lines v. Railroad 
Com’rs, 129 So. 876, 100 Fla. 538— 
Harry E. Prettyman, Inc., v. Flor¬ 
ida Real Estate Commission,* 109 
So. 442, 92 Fla. 515. 

IU. —^People V. Hartquist, 142 N.E. 
475. 311 111. 127—Fisher v. Mcln- 
tosh, 115 N.E. 529, 277 111. 432. 
lowa.—Bagley V. District Court in 
and for Cerro Gordo County, 254 
K.W. 26, 218 lowa 34. 

Mass.—^Wiggin v. . National Fire Ins. 
Co., 170 N.E. 795, 271 Mass. 34. 

—In re Brewer, 231 N.W. 89, 
250 Mich. 450, affirming 228 N.W. 
762. 250 Mich. 450. 

Mo.—State ex rei. Barlow v. Holt- 
camp, 14 S.W.2d 646, 322 Mo. 258 
—State ex rei. Brown v. Board of 
Education of City of St. Louis, 242 
S.W. 85, 294 Mo. '106—Village of 
Grandview v. McElroy, 9 S.W.2d 
829, 222 Mo.App. 787. 

Mont.—State v. District Court of 
Thirteenth Judicial Dist, in and 
for Carbon County, 242 P. 959, 75 
Mont. 147. 

Okl.—^Dancy v. Owens, 258 P. 879, 
126 Okl. 37—Oliver v. State, 251 P. 
31, 32, 122 Okl. 66, citing Corpus 
Juris. 

R. I.—Narragansett Racing Ass'n v. 
Kiernan, 194 A. 692. 

S. D.—Lewis v. Board of Com'rs of 
Brown County, 182 N.W. 311, 44 S. 
D. 4. 

Tenn.—State v. American Trust Co., 
32 S.W.2d 1036, 161 Tenn. 570. 
XJtah.—Olson v. District Court of 
Salt Lalce County, 71 P.2d 629. 112 
A.L.R. 438—‘Nielson v, Schiller, 66 
P.2d 365. ■ 

W.Va.—^Reynolds Taxi Co. v. Hud- 
son, 136 S.E. 833, 103 W.Va. 173— 
Humphreys v. County Court of 
Monroe County, 110 S.B. 701, 90 W. 
Va. 315. 

11 C.J. p 99 note 70. 

Orgauization proceedings of school 
district 

The proceedings for the organiza- 
tion of a school district may be at- 
tacked for excess of jurisdiction or 
for illegality by the common-Iaw 
writ of certiorari because no appeal 
or other mode of review is provided. 
—People V. Hartquist, 142 N.E. 475, 
311 111. 127—Fisher v. Mcintosh, 115 
N.E. 529, 277 IlL 432. 

XUegal order as to depositions 
<1) Certior^i was proper to test 


legality of order to take depositions 
of defendants in equity case during 
term where order was not limited to 
matters necessary to petitioner's 
cause of action, since remedy by ap¬ 
peal was neither speedy nor ade¬ 
quate.—^Bagley v. District Court in 
and for Cerro Gordo County, 254 N. 
W. 26, 218 lowa 34. 

(2) Certiorari would be granted to 
plaintiff, where trial court had er- 
roneously issued order, the effect of 
which was to suspend any further 
proceedings until plaintiff submitted 
himself for purpose of having his 
deposition taken, although plaintift 
had not been subpoenaed by defend¬ 
ant, since court did not regularly 
pursue authority conferred on it and 
plaintiff was without any remedy un- 
less granted writ of certiorari, but 
would be required either to submit 
to order or cease prosecution of ac¬ 
tion.—Olson V. District Court of Salt 
Lake County, Utah, 71 P.2d 529, 112 
AL.R. 438. 

36. ^Nev.—^Mack v. District Court of 
Second Judicial Dist. in and for 
Washoe County, Department No. 2, 
258 P. 289, 60 Nev. 318—Degiovan- 
ni V, Public Service Commission of 
Nevada, 197 P. 582, 584, 45 Nev. 
74 quoting Corpus Juris. 

11 C.J. p 100 note 76. 

37. Ala.—^Bx parte Cabaniss, 178 So. 
1, 235 Ala, 181. 

Ariz.—Lockwood v. Superior Court 
of Navajo County, 254 P. 232, 31 
Ariz. 460. 

Cal.—Stanton v. Superior Court in 
and for Los Angeles County, 261 
P, 1001, 202 Cal. 478—Diamond v. 
Superior Court of California in 
and for City and County of San 
Francisco, 210 P. 36, 189 Cal, 732— 
Belmuto v. Superior Court in and 
for San Joaquin County, 6 P.2d 
1007, 119 Cal. 590—Bottoms v. Su¬ 
perior Court in and for . Madera 
County, 256 P. 422, 82 Cal.App. 
764. 

Fla.—Sweat v. Waldon, J67 So.- 363, 
123 Fla. 478—Harrell v. Martin, 
154 So. 186, 114 Fla,-147—Harry E. 
Prettyman, Inc., v. Florida Real 
Estate Commission, 109 So. 442, 92 
Fla. 515. 

Idaho.—La Salle Extension Univer- 
sity V. District Court of First Ju¬ 
dicial Dist. for Shoshone County, 
16 P.2d 1064, 52 Idaho 559. 

111.—^People V. Hartquist, 142 N.E. 
475,' 311 111. 127. 
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Mass.—Wiggin v. National Fire Ins. 

Co., 170 N.E. 795, 271 Mass. 34. 
Minn.—Stebbins v. Friend, Crosby & 
Co., 238 N.W. 57, 184 Minn. 177. 
Mo.—Village of Grandview v. McEl¬ 
roy, 9 S.W.2d 829, 222 Mo.App. 787. 
Mont.—State v. District Court of 
Second Judicial Dist. in and for 
Sil ver Bow County, 272 P. 525, 
83 Mont. 400. 

Nev.—State v. Second Judicial Dist. 
in and for Washoe County, 226 P. 
1106, 48 Nev. 53. 

N.M.—In re Blatt, 67 P.2d 293, 110 
A.L.R. 656. 

N.C.—^King v. Taylor, 124 S.E. 751, 
188 N.C. 450. 

Okl.—Oliver v. State, 251 P. 31, 122 
Okl. 66. 

Pa.—In re Moskowitz, 196 A. 498, 
329 Pa. 183. 

R. I.—^Narragansett Racing Ass’n v. 
Kiernan, 194 A. 49. 

S. D.—Lewis v. Board of Com'rs of 
Brown County, 182 N.W. 311, 44 S. 
D. 4 —State v. McGee, 160 N.W. 
1009, 38 S.D. 257. 

Tenn.—^Binford v. Carline, 9 Tenn. 
App. 364. 

Wash.—State ex rei. Carr v. Superior 
Court for King County, 69 P.2d 
1052, 190 Wash. 553—State ex rei. 
National Surety Co. v. Superior 
Court of King County, 41 P.2d 133, 
180 Wash. 587—State v. Shumway, 
248 P. 76, 140 Wash. 43. 

11 C.J. p 100 note 71. 

TTnauthorized appeal retained as cer¬ 
tiorari 

Where appeal was required to be 
dismissed because statute failed to 
afford that remedy, parties ac- 
quiesced, and question presented was 
of Public interest, supreme court, of 
its own motion, retained cause as if 
presented on certiorari by which ap¬ 
pellant was entitled to review.— 
Jackling v. State Tax Commission, 
58 P.2d 1167, 40 N.M. 241. 

Appeal limited to “aggrieved party” 
i (1) One whose rights were ad- 
versely adjudicated by interlocutory 
judgment, but in whose favor final 
decree was rendered could main- 
tain certiorari where under the 
statute, only the aggrieved party 
may appeal.—Ruddell v. Sixth Judi¬ 
cial Dist. Court in and for Humboldt 
County, 17 P.2d 693, 54 Nev. 363. 

(3) Rev.L.1912 § 5327, making an 
appeal available only to an aggriev¬ 
ed party, did not provide a remedy 
for defendant over whom court had 
not acquired jurisdiction by servies 
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ror,38 or otherwise.^S For instance, where the stat¬ 
ute provides no means for review of a final order, 
certiorari will lie.*^^ Likewise, the inability to ob- 
tain adequate relief in equity may be ground.^^ 
Furthermore, whenever there is no direct remedy 
provided for review, the writ of certiorari lies, even 
though some other remedy can be conceived as pos- 
sible in the future.**^ 

Where in a statutory proceeding the legislature 
fails to provide for an appeal and the action of the 
tribunal is considered to be final for that reason, 
certiorari to inspect the record may issue.'^^ How- 
ever, in some jurisdictions, where the legislature 


particularly States that no appeal shall be permitted, 
then the writ will not iie except for jurisdictional 
questions^^ 

b, Denial Because of Other Remedy 
(ly In general 

(2) Limitations and exceptions to rule 
(1) In General 

Certiorari wili not as a rule issue if there is another 
adequate remedy available. 

As a general rule the writ of certiorari will not 
issue if there is another adequate remedy available 
to petitioner.‘^5 xhe rule is not without important 


of process or appearance, upon 
court’s denial of his motion to Quash 
Service of summons.—State v. Sec- 
ond Judicial Dist. Court in and for 
Washoe County. 226 P. 1106, 48 Nev, 
53. 

Orders and judgfnxents held not ap- 
pealahle as regards right to writ 

(1) Order of judge that morlgagee 
be enjoined from foreclosing by ad- 
vertisement and requiring all pro- 
ceedings to be brought in court.— 
State V. McGee, 160 N.W. 1009, 38 
S.D. 257. 

(2) Appointment of special admin¬ 
istrator is appointed without pro- 
duction of evidence of death,—In re 
Paulsen's Estate, 170 P. 855, 35 Cal. 
App. 654. 

<3) County commissioners* grant 
of franchise to build toll bridge.— 
State V. Shumway, 248 P. 76. 140 
Wash, 43. 

(4) Judgment in special proceed- 
ings to recover taxes erroneously 
and illegally charged and paid un¬ 
der protest.—In re Blatt, N.M., 67 
P.2d 293, 110 A.L.R 656. 

(6) Order granting new trial in an 
action tried by the court,—^Diamond 
V. Superior Court of California in 
and for City and County of San 
Francisco, 210 P. 36, 189 Cal. 732. 

(6) Orders and judgments not 
conforming to rules of procedure.— 
Stanton v. Superior Court within and 
for Los Angeles County, 261 P. 1001, 
202 Cal, 478—^Delmuto v. Superior 
Court in and for San Joaduin Coun¬ 
ty, 6 P.2d 1007, 119 Cal. 590. 

(7) Order of superior court direct- 
ing sheriff to postpone execution 
sale.—^Lockwood v. Superior Court 
of Navajo County, 254 P, 232, 81 
Ariz. 460. 

(8) Order setting aside judgment 
entered after default in probate pro- 
ceedings.—State v. District Court of 
Second Judicial Dist. in and for Sil- 
ver Bow County, 272 P. 525, 83 Mont 
400. 

(9) Order striking case from ca- 


lendar,—Stebbins v. Friend, Crosby 
& Co.. 238 N.W. 57, 184 Minn. 177. 

<10) Order vacating order which 
extended time to file answer.—Bot- 
toms, V. Superior Court in and for 
Madera County, 256 P. 422, 82 Cal. 
App. 764. 

(11) Summary judgment against 
sureties on bail bond.—State v. Dis¬ 
trict Court of Fourteenth Judicial 
District in and for Wheatland Coun¬ 
ty. 172 P. 540, 54 Mont, 677. 

Special acts not in ordinary conrse 
In general, statutory authority for 
appeals does not apply to proceed- 
ings under special acts not in the 
ordinary course of judicial proce¬ 
dure; the remedy being hy certiorari. 
—State V. Orayson, 123 So. 573, 220 
Ala. 12. 

38. Fla.—Shayne v. Pike, 178 So. 
903, motion denied 180 So. 382— 
Harrell v. Martin, 154 So. 186, 114 
Fla, 147. 

111.—Liska V. Chicago Rys. Co., "149 
N.E. 469, 318 111. 570. 

Mo.—^Village of Grandview v. McEl- 
roy, 9 S.W.2d 829, 222 Mo.App. 787. 
Tenn.—Binford v. Cariine, 9 Tenn. 
App. 364. 

At common law a certiorari is said 
to lie in all cases where a writ of 
error does not—^Huse v; Grimes, 2 
N.H. 208. 

39. 111.—Fisher v. Mcintosh, 115 N. 
B. 529, 277 111. 432. 

Okl.—Oliver v. State. 251 P, 81, 122 
Okl, 66. 

Denial of motion to dismiss appeal 
Writ of review may be invoked to 
review district court orders denying 
motion to dismiss appeal from jus- 
tice court and overruling plaintiff’s 
demurrer.—^La Salle Extension Uni- 
versity v. District Court bf First 
Judicial Dist; for Shoshone County, 
16 P.2d 1064, 52 Idaho 559. 
Dzoneration from tazation 
W.Va.—Humphreys v. County Court 
of Monroe County, 110 S.E. 701, 90 
W.Va. 315. 

Bevokingr designation of newspaper 
■S.D.—^Lewis v. Board of Com'rs of 
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Brown County, 182 N.W. 311, 44 
S.D. 4. 

40. R.I.—^Narragansett RacingAss^n 

V. Kiernan, 194 A. 49. 

11 C.J. p 100 note 72. 

41. 111.—Southworth v. Ogle County 
Bd. of Education, 87 N.E. 403, 238 
111. 190. 

42. 111.—De Kalb County Ct. v. 
Pogue, 115 111.App. 391, affirmed 
72 N.E. 906, 213 111. 302. 

43. Pa.—^In re Twenty-First Sena- 
torial District Nomination, 126 A. 
566, 281 Pa. 273. 

44. Pa.—In re Clarke, 152 A.-92, 301 
Pa. 321—In re Twenty-First Sena- 
torial District Nomination, 126 A. 
566, 281 Pa. 273. 

45. XJ.S.—In re Ban, D.C.N.T., 21 
F.2d 1009. 

Cal.—^Burlingame v. Justice's Court 
of City of Berkeley, 33 P.2d 669, 1 
Cal.2d 71—Homan v. Board of 
Dental Examiners, 262 P. 324, 202 
Cal. 593—Highland Securities Co. 
v. Superior Court in and for 
Orange County, 6 P.2d 116, 119 Cal. 
App. 107—Helbush v. Superior 
Court in and for City and County 
of San Francisco, 278 P. 1062, 99 
Cal.App. 501. 

Colo.—State Civil Service Commis- 
sion of Colorado v. Cummings, 265 
P. 687, 83 Colo. 379. 

D.C.—^U. S. ex rei. Eure v. Borden, 
80 F.2d 527, 65 App.D.C. 84. 

Idaho.—^Beus v. Terrell, 269 P. 593, 
46 Idaho 635—Kootenai County v. 
State Board of Equalization of 
State of Idaho, 169 P. 935, 31 Ida¬ 
ho 155. 

lowa.—Morrison v. Patterson, 267 N. 

W. 704, 221 lowa 883—Winneshiek 
County State Bank v. Winneshiek 
District Court, 197 N.W. 898. 198 
lowa 524—Travis v. District Court 
of Dallas County, 192 N.W. 835, 
199 lowa 653. 

La.—Coreil v. Vidrine, 177 So. 233, 
188 La. 343, vacating certiorari, 
App., 174 So. 121. 

Mich.—Rapid Ry. Co. v. Michigan 
Public Utilities Commissic^n, 196 
N.W. 518, 225 Mich. 425. 
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exceptions, at least in some jurisdictions, as is 
shown in subdivision b (2) of this section. 

Applications of rule. The general rule just stat- 
ed precludes the granting of the writ, ordinarily, 
where another remedy is expressly provided hy stat¬ 
ute,or where there is an adequate remedy by an 
action at law or in equity,^*^ or by a defense in an 
action at law^^^ or in eqmty,^9 or an adequate and 
more proper remedy by writ of habeas corpus,50 
injunction,5i mandamus,52 quo warranto,52 • or su- 
persedeas.54 


(2) Limitations and Exceptions to Rule 

Notwfthstanding the existence of another remedy, 
certiorari may issue to prevent a failure of justice and 
In other cases within the discretion of the court where 
not restrained by statute. Another remedy which is 
merely concurrent or cumulative or is inadequate will 
not preclude a resort to certiorari. Further, in some 
States, although not in ali» want or excess of jurisdiction 
or lllegality may be reviewed by certiorari aithough there 
is another remedy available. 

It has been broadly stated that an exception to 
the rule that the writ Will not lie where there is 
another and adequate remedy, exists where its al- 


Minn.—State v. Canfield, 208 N.W. 
181, 166 Minn. 414. 

Miss.—Board of Sup'rs of Marshall 
County V. Stephenson, 130 So. 684, 
reversed on other grounds 134 So. 
142, 160 Miss. 372. 

—State ex rei. Lunsford v. Lan- 
don, 265 S.W. 529, 304 Mo. 654. 

Mont.—State v. District Court of 
Thirteenth Judicial Dist. in and 
for Carbon County, 242 P. 959, 75 
Mont. 147—State v. District Court 
of Sixteenth Judicial Dist. for 
Garfield County, 202 P. 387, 61 
Mont. 427. 

Nev.—Mack v. District Court of Sec- 
ond Judicial District in and for 
Washoe County, Department No. 2, 
258 P. 289, 60 Nev. 318. 

N.J.—Crescent Hili v. Borough of 
Allendale, 192 A. 514, 118 N.J.Law 
302—^Parker v. Borough of Point 
Pleasant, 167 A. 217, 11 N.J.Misc. 
535. 

N.Y.—In re Schroder, 187 N.T.S. 680. 

N.D.—Martin v, Ludowese, 184 N.W. 
575, 48 N.D. 342—Cofman v. Ous- 
terhous, 168 N.W. 826, 40 N.D. 390, 
18 A.L.R. 219. 

Okl.—School Dist No. 6 of McClain 
County V. Board of County Com^rs 
of McClain County, 236, P. 21, 108 
Okl. 254. 

Or.—Oregron City v. Clackamas 

County, 247 P. 772, 118 Or. 646— 
Chapman v. Hood River County, 
178 P. 379, 91 Or. 92. 

Philippine.—Springer v. Odlin, 3 
Philippine 344, 2 Off.Gaz. 327. 

Porto Hico.—Martinez v. Nussa, 20 
Porto Rico 337. 

R.I.—Conte v. Roberts, 192 A. 814— 
Cranston Loan Co. v. Byrne, 190 
A. 464—Rose v. Standard Oil Co. 
of New York, 185 A. 261, reargu- 
ment denied 188 A. 71—Chew v. 
Superior Court, 110 A. 605, 43 R. 
I. 194. 

Utah.—Hallowel, Jones & Donald v. 
District Court for Utah County, 
26 P.2d 543, 82 Utah 561. 

Wash.—State v. Superior Court for 
King County, 2 P.2d 1095, 164 
Wash. 515—Blsensohn v. Gardeld 
County, 231 P. 799, 132 Wash. 229. 

11 C.J. p 111 note 52. 

Cextiosrari is an eztraordinary writ 

and is not favored if there be any 


other adequate form of relief.—^El- 
sensohn v. Garfield County, 231 P. 
799, 132 Wash. 229. 

Other statemenis of principle 

(1) The writ will lie only where 
no appeal or proceeding in error lies 
and the error cannot otherwise be 
corrected.—Consolidated School Dist. 
No. 8, Cimarron County, v. Wilder, 
297 P. 280, 148 Okl. -91—Oliver v. 
State, 251 P. 31, 122 Okl. 66—School 
Dist. Number 6 of McClain County 
V. Board of County Com’rs of Mc¬ 
Clain County, 236 P. 21, 108 Okl. 254. 

(2) The writ will lie only where 
there is no appeal nor, in the judg- 
ment of the court or judge to whom 
application is made, any other plain, 
speedy, or adequate remedy. 

N.D.—State v. Pollock, 160 N.W. 511, 

35 N.D. 430. 

Utah.—Nielson v. Schiller, 66 P.2d 
365. 

46. N.J.—Crescent Hili v. Borough 
of Allendale, 192 A. 514, 118 N.J. 
Law 302. 

R.I.—^Rhode Island Rug Works v. 
General Baking Co., 128 A. 676— 
Edwin G. Baker & Son v. City 
Council of City of Cranston, 109 A. 
423—^Parker v. Superior Court, 100 
A. 305, 40 R.I. 214. 

Wash.—State v. Smith, 212 P. 1055, 
123 Wash. 564. 

Wis.—State ex rei. Waldorf v. Hili, 
258 N.W. 361, 217 Wis. 59. 

Xf a special tribunal has been pro¬ 
vided by statute, redress must be 
sought there before the writ will be 
allowed.—Glazer v. Plemington, 91 
A. 1068, 85 N.J.Law 384, affirming 81 
A. 16-3, 81 N.J.Law 211—11 C.J. p 
112 note 60. 

47. Nev.—^Nevada Lincoln Mining 
Co. V. District Court of Eighth 
Judicial Dist., 187 P. 1006, 43 Nev. 
396. 

N.J.—Pamrapau Corporation v. City 
of Bayonne, 196 A. 678, 119 N.J. 
Law 346—Harz v. Board of Com- 
merce and Navigation, 196 A. 678, 
119 N.J.Law 305—Langdon v. Bor¬ 
ough of Netcong, 168 A. 642, 11 
N.J.Misc. 852. 

Or.—Oregon City v. Clackamas Coun¬ 
ty, 247 P. 772, 118 Or. 546. 

11 C.J. p 112 note 57.- 
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Ultra vires ordinance 

(1) If ordinance is ultra vires so 
that Work would he public nuisance 
or tortious, certiorari will be denied 
because of remedy by indictment or 
civil action.—City of Millville v. 
Board of Education of City of Mill¬ 
ville in Cumberland County, 134 A. 
748, 100 N.J.Eq. 162, affirmed City of 
Millville V. Board of Education of 
City of Millville, 137 A. 916, 101 N.J. 
Eq. 303. 

(2) One may not review by certio¬ 
rari an ordinance pending in the 
common council for granting an un- 
lawful side track franchise on a 
public highway, where he could have 
his remedy by action for damages or 
abatement by indictment, the con- 
sent being ultra vires the power of 
the City.—Seaman v. City of Perth 
Amboy, N.J.Sup., 116 A. 174. 

48. Cal.—^E. Clemens Horst Co. v. 
Railroad Commission of State of 
California, 166 P. 804, 175 Cal. 660. 
Mo.—State ex rei. Lunsford v. Lan- 
don, 265 S.W. 529, 304 Mo. 654. 

11 C.J. p 112 note 58. 

49- Wash.—Spooner v. Seattle, 33 P. 
963, 6 Wash. 370. 

50. U.S.—In re Ban, D.C.N.T., 21 F. 
2d 1009—^U. S. ex rei. Roman v. 
Rauch, D.C.N.Y., 253 P. 814. 

51. R.I.—Messier v. Healey, 176 A. 
828, 829, citing Corpus Juris. 

11 C.J. p 112 note 56. 

52. Idaho.—^Kootenai County v. 

State Board of Bqualizatipn of 
State of Idaho, 169 P. 935, 31 Ida¬ 
ho 155. 

La.—Hudson v. Skannal, 162 So. 1. 
182 La. 324—State v. Thompson, 72 
So. 844, 140 La. 141. 

Me.—^Rogers v. Brown, 181 A. 667, 
134 Me. 88. * 

Mich.—Steele v. Sexton, 234 N.W. 
436, 253 Mich. 32. 

N.Y.—^Dillon v. 0'Shaughnessy, 226 
N.Y.S. 37, 222 App.Div. 772. 

11 C.J. p 112 note 64. 

53. N.J.—Overman v. Manly Drive 
Co., Sup., 71 A. 1125. 

11 C.J. p 112 note 55. 

54. Cal.—Highland Securities Co, v. 
Superior Court in and for Orange 
County, 6 P.2d 116, 119 Cal.App, 

■ 107. 
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iowance is necessary to prevent a failure of jus- 
tice.S® It has also been held that the rule requir- 
ing the exhaustion of statutory remedies before the 
writ will be granted is a rule of policy, conven- 
iencc; and discretion rather than a rule of la\v.56 
Thus the issuance of certiorari being within the 
discretion of the court empowered to issue it and to 
whom application is made, see supra § 10, it may 
not only be dismissed whenever another remedy is 
available, see supra subdivision b (1) of this sec- 
tion, but, in the absence of statutory provision to 
the contrary, the court may in the exercise of its 
sound discretion pass upon the questions submitted 
to it57 On the other hand, where it is provided 
by statute that certiorari will not lie where an ap- 
peal or other adequate remedy exists, the writ will 
not lie where such is the case.^^ 

Where the only limitation on the scope of certi¬ 
orari to test the judgment of inferior tribunals is 
that there shall be some other mode of review by a 
particular court, a method of review by some other 
governmental agency there for does not exclude the 


certiorari jurisdiction of that court.^^ 

Remedy inadequate, Where the other available 
remedy is inadequate, and more expeditious and ef¬ 
ficient relief can be afiforded by certiorari, the WTit 
may be granted, although another mode of redress 
is available.^^ This rule is specially applicable 
where the tribunal below was apparently without 
jurisdiction, or where errors or abuses going to the 
jurisdiction are complained of.^l 

An adequate remedy has been defined as ‘^a rem¬ 
edy which is equally beneficial, speedy and suffi¬ 
cient, not merely a remedy which at some time in 
the future will bring about a revival of the judg¬ 
ment of the lower court complained of in the cer¬ 
tiorari proceeding, but a remedy which will prompt- 
ly relieve the petitioner from the injurious effects 
of that judgment and the acts of the inferior court 
or tribunal/^^^ 

Remedy concurrent or cumidative. Certiorari 
will not be denied, where another available remedy 
is concurrant with that of certiorari, or cumulative 
theretoj^S and for this reason the party aggrieved 


sa. Mich.—Rapid Ry. Co. v. Michi- 
g:aii Public Utilities Commission. 
196 N.W. 518, 225 Mich. 425. 

56. N.J.—Home Fuel 011 Co. v. Bor- 
ough of Glen Rock, 192 A. 616, 118 | 
N.J.Law S40. 

Constltutional prexosTative 
The rule stated in the ahove text 
is particularly applicable in so ‘far 
as the prerogative powers of a court 
to issue the writ are protected by 
the constitution from legislative 
changes.—Crescent Hili v. Borough 
of Allendale, 192 A. 514, 118 N.J.Law 
302. 

57. N.J.—City of Rahway v.. Cleary, 
159 A. 813, 10 N.J.Misc. 545, affirm- 
ed Rahway Valley Joint Meeting 
V. Cleary, 162 A 590, 109 N.J.Law 
348. 

Where mandamns available 

Special certiorari, although not to 
be endoiiraged in such cases, gener- 
ally will be sustained in a case in- 
volving an exceptional delay, al¬ 
though appropriate remedy was 
mandamus.—^Eqiuipment Corporation 
of America v. Primos Vanadium Co., 
132 A. 360, 285 Pa. 432. 

5Si Cal.—Burling‘ame v. Justice’s 
Court of City of Berkley, 33 P.2d 
669, 1 Cal.App.2d 71. 

Idaho.—^Beus v. Terrell, 269 P. 593, 
46 Idaho 635. 

lowa.—Morrison v. Patterson, 267 
N.W. 704, 221 lowa 883. 

Mont.—State v. Listrict Court of 
Thirteenth Judicial Bist. in and 
for Carbon County, 242 P. 959, 75 
Mont. 147. 

Nev.—Mack v.' District Court of Sec- 


ond Judicial Bist. in and for 
Washoe County, Department No. 
2, 258 P. 289, 50 Nev. 318. 

N.Y.—In re Schroder, 187 N.Y.S. 680. 
Utah.—Hallowel, Jones & Bonald v. 
District Court for Utah County, 26 
P,2d 543, 82 Utah 561. 

Wash.—State v. Superior Court for 
King County, 2 P.2d 1095, 164 
Wash. 515. 

59. W.Va.—State v. Martin, 163 S. 
E. 850, 112 W.Va. 174. 

Appeal to administrative board or 
oficer 

Statutory provision authorizing an 
appeal hy dismissed supervisor to 
the state superintendent of free 
schools, where board of education is 
not unanimous, is not exclusive of 
review of dismissal hy Circuit court 
on certiorari.—State v. Martin, 163 
S.E. 850, 112 W.Va. 174. 

60. Ala.—^Fowler v. Powler, 122 So. 
444, 219 Ala. 457. 

lowa.—State v. District Court of 
0’Brien County. 179 N.W. 442, 189 
lowa 1167. 

La.—^Wheeler v. Wheeler, 167 So. 
191, 184 La. 689—T. Hoffman-Olsen 
v. Northern Lumber Mfg. Co., 107 
So. 593, 160 La. 839. 

Mo.—State ex rei. Shartel v. West- 
hues, 9 S,W.2d 612, 320 Mo. 1093. 
Nev.—^Abell v. Second Judicial Dist. 
Court in and for Washoe County, 
71 P.2d 111. 

R.I.—McKenzie v. Rhode Island Hos- 
pital Trust Co., 122 A. 774, 45 R.I. 
407. 

Tenn.—Conners v. City of Knoxville, 
189 S.W. 870, 136 Tenn.'428. 

11 C.J. p 112 note 66. 
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61. Tenn.—Conners v. City of 

Knoxville, supra. 

11 C.J. p 113 note 67. 

62. Mo.—State v. Gulnotte, 57 S.W. 
281, 156 Mo. 513, 527, 50 L.R.A. 
787. 

63. Del.—Thompson v. Thompson, 
140 A. 697, 3 W.W.Harr. 593. 

N.Y.—People ex rei SemenofC v. Na- 
gle, 194 N.Y.S. 602, 118 Misc. 476. 
Or.—Lechliedner v. Carson, 68 P.2d 
482, 156 Or. 636. 

Tex.—Cozart v. Buch, Civ.App., 110 
S.W.2d 962. 

11 C.J. p 112 note 62. 

Appeal, injunctioh, or certiorari 
available 

Where order of board of county 
commissioners vacating and closing 
a highway, was void for noncompli- 
ance with Remington Comp.Stat. §§ 
6503-6506, persons seeking to attack 
such proceedings, who are not rec- 
ord parties, but would he affected by 
vacation of highway, although they 
might have appealed under § 4076, 
may wait until their rights are ac- 
tually invaded, in which case they 
would have recourse to either extra- 
ordinary writ of certiorari or extra- 
ordinary process of injunction, and 
where latter remedy pursued court 
will not hold that former should 
have been invoked.—Elsensohn v. 
Garfleld County, 231 P. 799, 132 
Wash. 229. 

Habeas corpus au alteruative 
Under Civil Pract. Act art 77, 
writs of certiorari and habeas cor¬ 
pus to inquire into the cause of de- 
tention of persons in.custody may be 
i issued in the alternative to meet the 
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will not necessarily be precluded, because he may 
have a remedy by action,®^ although, where the 
party has an oppbrtunity to litigate the question in 
an action,65 or another adequate remedy exists, the 
court as a rule is reluctant to grant the writ, or at 
least will exercise great caution in so doing.^^ 

Jurisdictioncd errors and illegality. The general 
rule that the existence of another adequate remedy 
will preclude the issuance of certiorari has been 
held, in many States, to apply without exception to 
cases involving a want or excess of jurisdiction on 
the part of the inferior court or tribunal where an 
adequate appeal or writ of error®^ or other ade¬ 
quate remedy^S is available to petitioner. On the 


other hand, the general rule is modified in some 
States to permit the writ to issue where there is a 
want or excess of jurisdiction even though an ap- 
peal69 or other review^® lies. This rule may well 
be based on the theory that in a case involving 
want or excess of jurisdiction it is doubtful wheth- 
er the remedy by appeal is ever adequate.”^ Fur- 
thermore it has been held that where the trial court 
has no jurisdiction'^^ or has exceeded its jurisdic- 
tion*^^ the remedies by appeal and certiorari are 
concurrent. 

In some jurisdictions where illegalityor er- 
roneous exercise of functions‘^5 are placed on the 
same plane as excess o.f jurisdiction the writ will 


situation of the relator, and in some 
cases either may he resorted to after 
the failure of the other to accom- 
plish the desired end.—People ex rei, 
Semenoff v. Nagle, 194 N.Y.S. 602, 
118 Misc. 476. 

Sumxnary proceedingrs 
While certiorari is a proper rem¬ 
edy to review proceedings of an in¬ 
ferior court not following: the course 
of the common law, it is not the only 
remedy.—Thompson v. Thompson, 
140 A. 697, 3 W.W.Harr., Del., 593. 

04. N.T.—^Peo. V, Westchester Coun- 
ty, 65 N.Y.S. 707, 53 App.Div, 339, 
distinguishingr Kennedy v. Queens 
County, 62 N.Y.S. 276, 47 App.Div. 
250. 

11 C.J. p 112 note 63. 

65. N.Y.—^Peo. V. New York Bd. of 
Health, 33 Barb. 344, 12 Abb.Pr, 
88, 20 How.Pr. 458. 

66. Wash.—^Elsensohn v. Garfield 
County, 231 P. 799, 132 Wash. 229. 

11 C.J. p 112 note 65. 

67. Ariz.—Chalmers v. Phelps, 53 P. 
2d 731, 47 Ariz. 64—City of Phoe¬ 
nix V. Greer, 29 P.2d 1062, 43 Ariz. 
214—Miller v. Superior Court of 
Mohave County, 185 P. 357, 21 
Ariz. 61. 

Cc.1.—^Erickson v. Municipal Court of 
City and County of San Prancisco, 
29 P.2d 192, 219 Cal. 737—Homan 
V. Board of Dental Examiners of 
California, 262 P. 324, 202 Cal. 593 
—Casner v. Superior Court in and 
for City and County of San Fran- 
cisco, App., 74 P.2d 298—Griffith v.. 
Superior Court in and for Dos An- 
geles County, 37 P.2d 142, 1 Cal. 
App.2d 670—Camm v. Justice’^s 
Court of Santa Rosa Tp., 170 P. 
409, 35 CaLApp, 293. 

Me.—Miller v. Weisman, 130 A. 504, 
125 Me. 4. 

Mont.—^White v. Corbett, 52 P.2d 156, 
101 Mont. 1—State v. District 
Court of Fifth Judicial Dist. in 
and for Madison County, 221 P. 
543, 69 Mont. 322—State v. District 
Court of. Sixteenth Judicial Dist. 


for Garfield County, 202 P. 387, 
61 Mont. 427. 

Nev.—Mack v. District Court of Sec- 
ond Judicial Dist. in and for 
Washoe County, Department No. 2, 
258 P, 289, 50 Nev. 318. 

11 C.J. p 103 notes 3-6. 

It has been held, however, that an 
order of a district court which it is 
without jurisdiction to make is sub- 
ject to review by a writ of review 
although the proceeding in which 
the order is made is appealable.— 
State V. Second Judicial Dist Ct, 46 
.P. 259, 18 Mont 481. 

I Order suspending alimony 
t That the court, in making an order 
suspending payment of alimony and 
! awarding custody of a minor child 
after judgment in an action for di- 
I vorce, exceeded its jurisdiction, is 
insufficient to justify the issuance 
of a writ of certiorari since the 
order is appealable.—State v. Dis¬ 
trict Court of Pifth Judicial Dist. 
in and for Madison County, 221 P. 
543, 69 Mont 322, 

68. Colo.—State Civil Service Com- 
mission of Colorado v. Cummings, 
265 P. 687, 83 Colo. 379. 

Idaho.—^Beus v. Terrell, 269 P. 593, 
46 Idaho 635. 

Mont—White v. Corbett 52 P.2d 156, 
101 Mont 1—State v. District 
Court of Sixteenth Judicial Dist. 
for Garfield County, 202 P. 387, 
61 Mont 427. 

Nev.—Mack v. District Court of Sec¬ 
ond Judicial Dist. in and for 
Washoe County, Department No. 2, 
258 P. 289, 50 Nev. 318. 

11 C.J. p 112 note 61. 

Where three concorrlng reqnisites 
are essential under the statute, 
namely; first, an excess of jurisdic¬ 
tion; second, absence of appeal; 
third, where in the judgment of the 
court there is no plain, adequate and 
speedy remedy; if any one of such 
essentials is missingr the writ will 
not lie.—^Mack v, District Court of 
Second Judicial Dist in and for 
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Washoe County, Department No. 2, 
258 P. 289, 50 Nev. 318. 

63. Da.—City of Gretna v. Bailey, 
72 So. 996, 140 Da. 363. 

N.J.—Dorman v. TJsbe Building & 
Doan Ass’n. 180 A. 413, 115 N.J. 
Daw 337. 

Or.—Dechliedner v. Carson, 68 P.2d 
482, 156 Or. 636. 

Tenn.—Conners v. City of Knoxville, 
189 S.W. 870, 136 Tenn. 428. 

11 C.J. p 103 notes 98-1. 

Want or excess of jurisdiction as 
ground for certiorari see supra § 
23. 

70. Ala.—City of Birmingham v. 
Collins, 78 So. 385, 201 Ala. 479, 
denying certiorari 77 So. 60, 16 
Ala.App. 222. 

Xntermediate appellate court 

In ordinary cases an appellee 
should have sought a review by the 
supreme court of the overruling of a 
motion in the court of appeals to 
dismiss the appeal; but as the ques¬ 
tion involved goes to the jurisdiction 
of the court of appeals the supreme 
court must consider such matter on 
certiorari by the appellant to review 
the subsequent judgment in the ap¬ 
pellate court.—City of Birmingham 
v. Collins, supra. 

71. Tenn.—Conners v. City of Knox¬ 
ville, 189 S.W. 870, 136 Tenn. 428. 

72. N.J.—Dorman v. Usbe Building 
& Doan Ass’n, 180 A. 413, 115 N.J. 
Daw 337—Ritter v. Kunkel, 39 N. 
J.Law 259. 

It has been held, however, that 
certiorairi does not lie to Circuit 
court exercising judicial functions iri* 
course of common law; even though 
the court acted without jurisdiction, 
the proper remedy being by appeal 
,after judgment.—Eder v. Hudson 
County Circuit Court, 140 A. 883, 104 
N.J.Law 260. 

73. Or.—^Dechliedner v. Carson, 68 
P.2d 482, 156 Or. 636. 

74. Tenn.—Conners v. City of Knox¬ 
ville, 189 S.W. 870, 136 Tenn. 428. 

7Cta Or.—^Dechliedner v. Carson,- 68 
P.2d 482, 156 Or. 636. 
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issue on such grounds despite the availability of an 
appeal. 

§ 38. Remedy by Application in Original Pro- 
ceeding 

It appears to be the general rule that If the relief 
sought is obtainabie by applicatlon in the court or 
tribunal of the originai proceeding, and it has not been 
avaiied of, certiorari will not lie. • • 

If the petitioner for the writ could have obtained 
the relief sought by an application to the court or 
tribunal in the original proceeding, but he has failed 
to make such an application, the writ does not lie.*^^ 
Mo reo ver a party is not entitled to the writ if he 
fails to exercise diligence in protecting his inter- 
ests in the action or proceeding in question.'^'^ Thus 
the writ does not lie to review a judgment where 
no motion to set it aside or to quash it has been 
made,'^^ nor to vacate an order which might be cor- 
rected by amendment in the lower court or tri¬ 
bunalis Certiorari is not the proper remedy 
against a judgment or decree procured on false 
and fraudulent testimony, see supra § 34, a motion 
for a new trial being appropriate.^S If, however, 
it is the absolute and imperative duty of the court 
below to take the action charged to have been neg- 
lected, it is not necessary that a formal application 
should have been made.S^ The writ does not lie to 
set aside a proceeding by an incorporated political 
body, for alleged irregularity, until the remedy 

76l Cal,—Smith v. Superior Court of 
Lios Angeles County, 27 P.2d 936, 

136 Cal.App. 65. 

L.a.~State v. Clark, 78 So. 742, 143 
La. 481. 

Mo.—State ex rei. Kennedy v. Ho- 
gan. 267 S.W. 619, 306 Mo. 580. 

R.I.—Scotti V. District Court of 
Tenth Judicial District. 109 A. 207, 

42 R.I. 556. 

11 C.J. p 113 note 69. | 

Belator sb-onld have exhansted his 
remedies for relief in trial court be- 
fore obtaining writs of certiorari 
against judge of juvenile court or- 
dering him to give a guaranty bond 
to pay monthly sum for support of 
relator’s child and in default of bond 
to be held for further orders of the 
court, etc.—State v. Clark, 78 So. 

742, 143 La. 481. 

Bemedy by Jnry trial 

Where district court had jurisdic- 
tion of case wherein the attorneys 
for the parties orally agreed in open 
court on a statement of facts suffi¬ 
cient to enable the court to apply 
the law, the action of the court in 
rendering its decision in such case 
on the day appointed was legal, and 
not subject to review by writ of cer¬ 
tiorari, since party,aggrieved by de¬ 
cision had privilege of claiming ai 


within the organization is exhausted.^2 Where a 
motion to dismiss a pending appeal from a layout 
of a highway underpass on the ground of the se- 
lectmen’s lack of authority to make it may properly 
be made, certiorari will not lie.^^ 

An exception to the rule set out at the beginning 
of this section is to the effect that a person with a 
ciear right to make a direct attack on a judgment 
or order of a judicial tribunal on the ground of 
lack of jurisdiction is not required first to seek re¬ 
lief from such judgment or order in the court which 
was without jurisdiction to make it.^^ 

In a jurisdiction where the scope of the writ is 
very broad, the right of certiorari may be exercised 
without moving for a new trial^s 

Consent judgment It has been held that the writ 
of certiorari cannot be granted to review a judg¬ 
ment by consent, the apparent remedy being by 
motion to set aside the judgment and, if the motion 
is denied, a review of such denial by appeal or cer- 
tiorari.S^ 

Rehearing, The failure to apply for a rehearing 
may bar the writ,87 but a second application for a 
rehearing need not be made.** 

§ 39. Remedy by Appeal, Writ of Error, or 
Exceptions 

a. In general 

b. Adequacy of appeal 

84. Csil.—Grinbaum v. Superior* 
Court in and for City and County 
of San Prancisco, 221 ^P. 635, 192 
Cal. 528—^Boca & L. N. Co. v. Su¬ 
perior Court of Lassen County, 88 
P. 715, 160 Cal. 147. 

85w Ga.—^Parmers’ & Merchants*' 
Bank v. Willie, 133 S.E. 44, 35 Ga. 
App. 202. 

11 C.J. p 113 note 76. 

88. N.C.—^King v. Taylor, 124 S.E. 
751, 188 N.C. 450. 

87. Ala.—Richardson v. State, 112 
So. 193, 215 Ala. 681, dismissing 
petition for certiorari 111 So. 202, 
21 Ala.App. 639, reversed on oth- 
er grounds 111 So. 204, 215 Ala. 
318—^Birmingham Gas Co. v. San- 
ders, 162 So. 532, 230 Ala. 649, de- 
nying certiorari 162 So. 531, 26- 
Ala.App. 455. 

La.—State v. Moore, 143 So. 707, 175 
La. 607, transferred 140 So. 516, 
19 La.App. 364—State v. Charles 
E. Wermuth Co., 140 So. 699, 19' 
La.App. 443, transferred 147 So.. 
692, 177 La. 83. 

11 C.J. p 113 note 72. 

88. La.—^Luckett & Hunter v. Tex¬ 
as & P. R, Co., 108 So. 405, 161 La. 
175, reinstating 1 La.App. 434, and. 
annulling 2 La»App. 752. 


jury trial within two days after de¬ 
cision was made.—Scotti v. District 
Court of Tenth Judicial Dist., 109 A. 
207, 42 R.I. 556. 

77- Me.—^American Pisheries Co. v. 

Sanborn, 119 A. 803, 122 Me. 561. 
N.J.—Hudson Taxi Co. v. Niedzwcki, 
130 A. 647, 3 N.J.Misc. 1111. 

11 C.J. p 112 note 53. 

Failure to ezcept 

Certiorari is properly denied where 
the questions attempted to be raised 
thereby could have been raised by 
exceptions.—^American Pisheries Co. 
V. Sanborn, 119 A. 803, 122 Me. 561. 

78. Ark.—Pruitt v. International Or¬ 
der of Twelve, Knights and Daugh- 
ters of Tabor, 250 S.W. 331, 158 
Ark. 437. 

11 C.J. p 113 note 70. 

79. Mich.—Gratiot County v. Mun- 
son, 122 N.W. 117, 157 Mich. 505. 

80. lowa.—^Miller v. Kramer, 134 N. 
W. 538, 154 lowa 523. 

81. Tex,—Connell v. Chandler, 11 
Tex, 249. 

82. N.J.—Lehman v. Hudson County 
Republican Committee, 41 A. 718, 
62 N.J.Law 574. 

88« N.H.—Hoban v. Bucklin, 184 A. 
362, 88 N.H. 78, modified on other 
grounds 186 A. 8, 88 N.H. 73. 
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14 C. J. S. CERTIORARI § 39 

a. In General The writ of certiorari will not issue in 

Where there >s a plain, speedy, and adequate remedy those cases in which there is a plain, speedy, 
by appeal, wnt of error, or exceptions, certiorari will not r j r 

Issue. and adequate remedy by appeal,^^ of er- 


89. Ala.—Byars v. Alabama Power 
Co., 172 So. 621, 233 Ala. 533— 
Morris v. McElroy, 122 So. 608, 219 
Ala. 369, denyingr certiorari 122 So. 
506, 23 Ala.App. 96—Ex parte Kel¬ 
ly, 128 So. 443, 221 Ala. 339—Fow- 
ler V. Fowler, 122 So. 444, 219 Ala. 
457 —^Ex parte De Bardeleben Coal 
Co., 103 So. 548, 212 Ala. 533— 
Linch V. Scott, 93 So. 326, 18 Ala. 
App. 630. 

Ariz.—Lockwood v. Superior Court 
of Navajo County, 254 P. 232, 31 
Ariz. 460—State v. Superior Court 
of Cochise County, 249 P. 768, 30 
Ariz. 620—Miller v. Superior Court 
of Mohave County, 185 P. 357, 21 
Ariz. 61. 

Ark.—Bird v. McCrory Special School 
Dist., 300 S.W. 370, 175 Ark. 724 
—Patterson v. Adcock, 248 S.W. 
904, 157 Ark. 186—Brown & Hack- 
ney v. Stephenson, 248 S.W. 556, 
157 Ark. 470—Kenyon v. Gregory, 
192 S.W. 887, 127 Ark. 525. 

Cal.—Gladding v. Superior Court in 
and for Los Angeles County, 60 P. 
2d 857, 7 Cal.2d 408—Burlingame 
V. Justice's Court of City of Berke- 
ley, 33 P.2d 669, 1 Cal.2d 71— 
Erickson v. Municipal Court of 
City and County of San Prancisco, 
29 P.2d 192, 219 Cal. 737—Pomper 
V. Superior Court in and for Los 
Angeles County, 216 P. 577, 191 
Cal. 494—Snyder v. ^Plummer, 162 
P. 1040, 174 Cal. 204—Hildebrand 
V. Superior Court in and for City 
and County of San Prancisco, 159 
P. 147,- 173 Cal. 86—Blauth v. Su¬ 
perior Court in and for Sacramento 
County, App., 53 P.2d 1013—Faias 
V. Superior Court in and for Ala- 
meda County, 24 P.2d 567, 133 Cal. 
App. 525—Mannix v. Superior 

Court in and for Sacramento Coun¬ 
ty, 24 P.2d 507, 133 Cal.App. 740 
—Security-Pirst Nat. Bank v. Su¬ 
perior Court of California in and 
for San Diego County, 23 P.2d 
1055, 132 CaLApp. 683, recalled Se- 
curity First Nat. Bank v. Superior 
Court in and for San Diego Coun¬ 
ty, 25 P.2d 234, 134 Cal.App. 195— 
Belt Casualty Co. v. Superior Court 
in and for City and County of San 
Prancisco, 19 P.2d 25, 129 Cal.App. 
642—Hughson v. Superior Court in 
and for Alameda County, 8 P.2d 
227, 120 Cal.App. 658—^Pleaters' & 
Stitchers* Ass"n v. Superior Court 
in and for Los Angeles County, 299 
P. 555, 114 Cal.App. 35—Seaboard 
Surety Corporation of America v. 
Superior Court in and for Los An¬ 
geles County, 296 P, 633, 112 Cal. 
App. 248—Schnerr v. Superior 
Court in and for City and County 
of San Prancisco, 295 P. 97, 111 


Cal.App. 136—Bullard v. Superior Frazar, 90 So. 570, 150 La. 203— 
Court in and for Los Angeles State ex rei. Parker v. Skinner, 
County, 288 P. 629, 106 Cal.App. 86 So. 716, 148 La, 143—Teacle v. 

513—Helbush v. Superior Court in Hughes, 83 So. 457, 146 La, 195— 

and for City and County of San New Orleans Silica Brick Co. v. 
Prancisco, 278 P. 1062, 99 Cal.App. John Thatcher & Son, 78 So. 729, 
501—Coley v. Superior Court in . 143 La. 442. 

and for City and County of San Me.—Miller v. Weisman, 130 A. 504, 
Prancisco, 264 P. 1110, 89 Cal.App. 125 Me. 4. 

330—Associated Credit Exchange Mich.—In re Brewer. 228 N.W. 762, 
of San Prancisco v. Barnett, 259 250 Mich. 450, afflrmed 231 N.W. 

P. 95, 85 CaLApp. 255—Mayer v. 89, 250 Mich. 450. 

Superior Court of California in Minn.—Neumann v. Edwards, 178 N. 
and for City and County of San W. 589, 146 Minn. 179—State v. 

Prancisco, 257 P. 893, 84 Cal.App. Kane, 174 N.W. 884, 144 Minn. 225. 

265—Booth V. Superior Court of Miss.—Shapleigh Hardware Co. v. 
City and County of San Prancisco, Brumfield, 130 So. 98, 159 Miss. 175 
254 P. 617, 81 Cal.App. 709— Mslt- ' —Pederal Credit Co. v. Zepernick 
tin V. Miller, 224 P. 783, 65 Cal. Grocery Co., 120 So. 173, 153 Miss. 
App. 581—Hochheimer & Co. v. Su- 489. 

perior Court in and for Kern Coun- Mo.—State ex rei. Palmer v. Elliff, 58 
ty, 223 P. 564, 65 Cal.App. 206— S.W.2d 283, transferred 43 S.W.2d 


Millsap V. Alderson, 219 P. 469, 
63 Cal.App. 518—Luitweiler v. Su¬ 
perior Court of California in and 
for Los Angeles County. 202 P. 165, 
54 Cal.App. 528—Candeias v. Supe¬ 
rior Court in and for Merced Coun¬ 
ty. 198 P. 86, 51 CaLApp. 128— 
Manoogian v. Superior Court in 
and for Imperial County, 192 P. 
168, 48 CaLApp. 609—^Wall v. Su¬ 
perior Court in and for Riverside 
County, 192 P. 134, 48 CaLApp. 564 
—Stensland v. Superior Court of 
California in and for San Diego 
County, 178 P. 549, 39 CaLApp. 172 
—Cline V. Superior Court in and 
for Los Angeles County, 169 P. 453, 
35 CaLApp. 150. 

D.C.—U. S. ex rei Eure v. Borden, 80 
P.2d 527, 65 App.D.C. 84. 

Fla.—^Amos v. Powell, 146 So. 195, 
108 Fla. 139—Coslick v. Finney, 
140 So. 216, 104 Fla. 394—Postal 
Telegraph-Cable Co. v. Broome, 
126 So. 149, 99 Fla. 272. 

Idaho.—State v. Adair, 287 P. 950, 
49 Idaho 271—Beus v. Terrell, 269 
P. 593, 46 Idaho 635—Malloy v. 
Keel, 250 P. 389, 43 Idaho 211. 

lowa.—Collins v. Cooper, 244 N.W. 
858, 215 lowa 99—Waterloo .Can- 
ning Co. v. Municipal Court of Wa¬ 
terloo, 243 N.W. 287, 214 lowa 1169 
—Samek v. Taylor, 213 N.W. 801, 
203 lowa 1064—^M. H. McCarthy 
Co. V. Dubuque District Court, 208 
N.W. 505, 201 lowa 912. 

La.—^First Nat. Life Ins. Co. v. Bell, 
140 So. 11, 174 La. 164—State v. 
Rabalais, 139 So. 8, 173 La. 927— 
Liberty Coffee Co. v. Alberti, 134 
So. 748, 172 La. 572—Goff v. Bar- 
ranco, 117 So. 749, 166 La. 647— 
Dill V. Lowery, 117 So. 748, 166 
La. 645—Roussel v. Dalche, 105 So. 
510, 159 La 463—^Brown v. Bacot, 
94 So. 368, 152 La. 721—^Dawson V. 
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1059, 226 Mo.App. 187—State ex 
rei Kennedy v. Hogan, 267 S.W. 
619, 306 Mo. 580. 

Mont.—State ex rei. Stimatz v. Dis¬ 
trict Court of Second Judicial 
Dist., 74 P.2d 8—Shaffroth v. La- 
mere, 65 P.2d 610—State ex rei. 
Monteath v. Ninth Judicial Dist. 
Court in and for Glacier County, 
37 P.2d 567, 97 Mont. 530—State v. 
District Court of^ Pifth Judicial 
Dist. in and for Madison County, 
221 P. 543, 69 Mont. 322—State v. 
District Court of Bighth Judicial 
Dist. in and for Cascade County, 
207 P. 1004, 64 Mont. 110—State v. 
District Court of Sixteenth Judi¬ 
cial Dist. for Garfteld County, 202 
P. 387, 61 Mont, 427—State v. Dis¬ 
trict Court of Silver Bow County, 
179 P. 497, 55 Mont. 560. 

Nev.—Mack v. District Court of Sec¬ 
ond Judicial Dist. in and for Was- 
hoe County, Department No. 2, 258 
P. 289, 50 Nev. 318. 

N.J.—Neubauer v. McCutcheon, 118 
A. 704, 98 N.J.Law 94—Koehler v. 
Passaic County Orphans’ Court, 
113 A. 914, 95 N.J.Law 259—Trout 
V. Paul, 99 A. 916, 90 N.J.Law 62— 
City of Rahway v. Cleary, 159 A. 
813, 10 N.J.Misc. 545, affirmed Rah¬ 
way Valley Joint Meeting v. 
Cleary, 162 A. 590, 109 N.J.Law 
348—Standard Accident Ins. Co. of 
Detroit, Mich., v. Lloyd, 157 A. 
657, 10 N.J.Misc. 28—Hudson Taxi 
Co. V. Neidzwcki, 130 A. 647, 3 N.J. 
Misc. 111. 

N.Y.—^Douglas v. Adel, 199 N.E. 35, 
269 N.Y. 144, reversing 280 N.Y. 
S. 1005, 244 App.Div. 818, amend- 
ment of remittitur denied 2 N.E. 
2d 679, 271 N.Y. 528—In re Haase, 
200 N.Y.S. 419, 206 App.Div. 14, ap- 
peal dismissed Haase v. Common 
Council of City of Elmira, 142 N.E. 
320, 236 N.Y. 650. 
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ror,9® or exceptions.^i 

Exccptions and limifafions. The exceptions here- 
tofore considered, see supra § 37 b (2), to the rule 
that certiorari will not lie where another adequate 
remedy is available are in general applicable to the 
rule now under consideration. Thus, where, as is 
the case in some States, the remedy by appeal and 
that by certiorari are in certain cases concurrent 
or cumulative, a party may have .certiorari, although 
he also has a remedy by appeal. 92 The availability 
of certiorari in some jurisdictions, where the writ 
is sought on the ground of want or excess of ju- 
risdiction or illegality despite the existence of a 


right of appeal, is discussed supra § 37, b, (2). 
Some jurisdictions, following a policy of enlarging 
rather than restricting the functions of the writ, 
consider that the fact that the determination sought 
to be reviewed is appealable will not necessarily 
preclude the issuance of certiorari ,^3 especially 
where the time within which an appeal must be 
taken has lapsed.®^ 

b. Adequacy of Appeal 

Uniess an available appeal fs adequate, it will not 
preclude the issuance of certiorari. 

As already stated in § 37 b (2), the existence of 


N.D.—Sell V. Davis. 237 N.W. 307, 
309, citing Corpus Juris—Cofman 
V. Ousterhous. 168 N.W. 826, 40 
2Sr.D. 390, 18 A.L.R. 219—State v. 
Pollock. 160 N.W. 511, 35 N.D. 430. 
Okl.—Consolidated School Dist. No. 
8, Cimarron County, 297 P. 280. 
148 Okl. 91—Oliver v. State, 251 
P. 31. 122 Okl. 66—School Dist. 
Number 6 of McClain County v, 
Board of County Com'rs of Mc¬ 
Clain County, 236 P. 21, 24, 108 
Okl. 254. quoting Corpus Juris. 

R.I.—George v. Merewether, Inc., v. 
Equi. 165 A. 219, 53 R.I. 148— 
Bishop V. Superior Court, 144 A. 
433, 50 R.I. 13—Edwin G, Baker & 
Son V. City Council of City of 
Cranston, 109 A. 423. 

Utah.—Haliowel, Jones & Donald v. 
District Court for Utah County, 26 
P.2d 543, 82 Utah 561—Thomas v. 
District Court of Box Elder Coun¬ 
ty, 242 P. 348, 66 Utah 300—Mac- 
Farlane v. Burton, 228 P. 193, 64 
Utah 41. 

Wash.—State ex rei. Barry v. Su¬ 
perior Court in and for Kings 
County, 35 P.2d 1095, 179 Wash. 
55—State v. Bell, 289 P, 27, 157 
Wash. 696—State v. Bell, 289 P. 
25, 157 Wash. 279—State v. Supe¬ 
rior Court of Thurston County, 283 
P. 1093, 155 Wash. 296—State v. 
Superior Court for King County, 
247 P. 457, 139 Wash. 704—State 
V, Superior Court for King County, 
234 P. 1017, 134 Wash. 90—State 
V. Superior Court for Snohomish 
County, 223 P. 1, 128 Wash. 468— 
State V. Smith, 212 P. 1055, 123 
Wash. 564—State v. Superior Court 
of Washington for Skagit County, 
179 P. 865, 106 Wash. 320. 

11 C.J. p 113 note 78. 

Approval or refusal of claim in 
guardianship proceedings is not re- 
viewable by district court on certio¬ 
rari, but only on appeal.—Jones v. 
Silverman, Tex.Civ.App., 84 S.W.2d 
1013—Bolton V. Baldwin, Tex.Civ. 
App., 57 S.W.2d 957, error dismissed. 

Xuterventiou and appeal 
Certiorari will not issue where pe- 


titioner has remedy by intervention 
in receivership proceedings with 
right of appeal secured.—Mack v. 
District Court of Second Judicial 
Dist. in and for Washoe County, De¬ 
partment No. 2, 258 P. 289, 50 Nev. 
318. 

Oxders held appealable and not re- 
viewable by certiorari 

(1) Directing the return of money 
deposited with a supreme court com- 
missioner in lieu of bail.—^l^eubauer 
V. McCutcheon, 118 A. 704, 98 N.J. 
Law 94. 

(2) Restralning order.—Luitwieler 

V. Superior Court of California in 
and for Los Angeles County, 202 P. 
165, 54 Cal.App. 528. 

(3) Suspending payment of ali- 
mony and awarding the custody of a 
minor child, after judgment for di- 
vorce.—State v. District Court of 
Fifth Judicial Dist, in and for Madi- 
son County, 221 P. 543, 69 Mont. 322. 

(4) Granting of new trials.—^New 
Orleans Silica Brick Co. v. John 
Thatcher & Son, 78 So. 729, 143 Da. 
442. 

(5) Modifying divorce decree, in 
so far as it awarded custody of 
minor child.—State v, Smith, 212 P. 
1055, 123 Wash. 564. 

(6) Compelling production of books 
of decedent.—Trout v. Paul, 99 A. 
916, 90 N.J.Law 62. 

90. Fla.—^Amos v, Powell, 146 So. 
195, 108 Fla. 139—Des Rocher & 
Watkins Towing Co. v. Third Nat. 
Bank, 143 So. 768, 106 Fla. 466— 
Coslick V. Finney, 140 So. 216, 104 
Fla, 394. 

Mich.—In re Brewer, 228 N.W. 762, 
250 Mich. 450, affirmed 231 N.W. 
89, 250 Mich. 450. 

Mo.—State ex rei Palmer v. Eliff, 
58 S.W.2d 283, transferred 43 S.W. 
2d 1059, 226 Mo.App. 187—State 
ex rei Kennedy v. Hogan, 267 S.W. 
619, 306 Mo. 580. 

Okl.—Consolidated School Dist. No. 
8, Cimarron County, 297 P. 280, 
148 Okl. 91. 

W. Va.—Carroll Hardwood Lumber 
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Co. V. Kentucky River Hardwood 
Co., 119 S.E. 162, 94 W.Va. 392. 

11 C.J. p 115 note 79. 

91. Me.—American Fisheries Co. v. 
Sanborn, 119 A. 803, 122 Me. 561. 

Mich.—In re Brewer, 228 N.W. 762, 
250 Mich. 450, affirmed 231 N.W. 
89. 250 Mich. 450. 

R.I.—^Rhode Island Rug Works v. 
General Baking Co., 128 A. 676— 
Chew V. Superior Court, 110 A. 
605, 43 R.I. 194. 

11 C.J. p 115 note 80. 

92. Or.—Lechleidner v. Carson, 68 
P.2d 482, 156 Or. 636. 

Tenn.—Conners v. City of Knoxville, 
189 S.W. 870, 136 Tenn. 428. 

Tex.—Cozart v. Buck, Civ.App., 110 
S.W.2d 962. 

3 C.J. p 340 note 41—11 C.J. p 115 
note 82. 

9a N.T.—Citron v. 0’Shea, 277 N.T. 

S. 892, 244*App.Div. 158. 

Utah.—Hilton Bros. Motor Co. v. 
District Court in and for Millard 
County. 25 P.2d 595, 82 Utah 372— 
Herald-Republican Pub. Co. v. 
Lewis, 129 P. 624, 42 Utah 188. 

11 C.J. p 115 note 81. 

Appeal precluding recottrse to court 
School teacher may bring certio¬ 
rari to review determination of 
board of superintendents of board of 
education of New York denying 
teacher annual salary increment on 
ground that Services were unsatis- 
factory, without first exhausting 
statutory remedy of appeal to com- 
missioner of education, since, if 
teacher appealed to commissioner, 
his disposition would have preclud- 
ed recourse to court.—Citron v. 
0’Shea, 277 N.Y.S. 892, 244 App.Div. 
158. 

94. Utah.—Hilton Bros. Motor Co. 
V. District Court in and for Mil¬ 
lard County, 26 P.2d 595. 82 Utah 
372. 

Dismissal after period 

Where the writ was granted at a 
time when an appeal could have been 
taken, the writ will not be dismissed 
I thereafter because of such reason.— 
i Rohwer v. First Judicial Dist. Ct, 
i 125 P. 671, 41 Utah 279. 
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another remedy is not a bar unless it is an adequatc 
remedy. Unless otherwise provided by statute this 
rule applies where there is another remedy by ap- 
peal or writ of error, but it is not an adequate rem¬ 
edy. 

In some States the statute provides that certiorari 
or a writ of review may be granted in certain cases 
where there is no appeal, nor any plain, speedy, and 
adequate remedy. Under such a statute and those 
containing language substantially the same, it seems 
to be the general rule that the remedy by appeal 
must be adequate if it is to preclude certiorari 
and it would appear that the appeal must also be 
plain®and speedy.®^ On the othel* hand, the courts 
of some jurisdictions have construed the statute 
more literally and hold that the mere fact that an 


order or judgment is appealable is determinati ve 
and the fact that the appeal does not afford a plain, 
speedy, and adequate remedy is immaterial.®® 

Matters defermining adcquacy. The peculiar cir- 
cumstances of the particular case may be consid- 
ered as bearing on the question of the adequacy of 
the remedy by appeal.^ It has been held that where 
one litigant has the opportunity to decide whether 
an appeal from a judgment in his favor will be ad¬ 
equate and is at liberty to pursue a course of con- 
duct which might resuit in great injustice to the 
other before the latter’s rights are determined, such 
remedy is inadequate and certiorari is available to 
the other litigant to review the judgment.^ It is 
not necessary that the appeal be as advantageous 
or adequate in all particulars as the writ of certio- 


S5. Ala.—Fowler v. Fowler, 122 So. 
444. 219 Ala. 457. 

lowa.—State v. District Court of 
0’Brien County, 179 N.W. 442, 189 
lowa 1167. 

La.—Successiori of Strange, 177 So. 
579, 1S8 La. 478—Wheeler v. 

Wheeler, 167 So. 191, 184 La. 689 
—T. Hofman-Olsen v. Northern 
Lumber Mfg. Co„ 107 So. 593, 160 
La. 839—Lavoy v, Toye Bros. Auto 
& Taxicab Co., 105 So. 292, 159 La. 
209. 

Mo.—State ex rei, Shartel v. West- 
hues, 9 S.W.2d 612, 320 Mo. 1093. 

Nev.—^Abell v, Second Judicial Dist. 
Court in and for Washoe County, 
71 P.2d 111. 

R. I.—MacKenzie v, Rhode Island 

Hospital Trust Co., 122 A. 774, 45 
R.I. 407. I 

S. D.—State v. Circuit Court of Sev- 
enth Judicial Circuit within and 
for Pennington County, 246 N.W. 
638, 61 S.D, 154. 

Tenn.—Conners v. City of Knoxville, 
189 S.W. 870, 136 Tenn. 428. 

11 C.J. p 116 note 87. 

Appeal not stispendingr ezecntion 

La—Succession of Strange, 177 So. 
579, 188 La. 478—T. Hofman-Ol¬ 
sen V. Northern Lumber Mfg. Co., 
107 So. 593, 160 La. 839. 

Oxders as to custody of cliildren re- 
viewed 

La.—^Wheeler v. Wheeler, 167 So. 
191, 184 La. $89. 

Nev.—^Abell v. Second Judicial Dist 
Court, in and for Washoe County, 
71 P.2d 111. 

96. Utah.—Neilson v. Schiller, 66 
P.2d 365. 

Wash.—State ex rei. Meehan v. Su¬ 
perior Court for King County, 74 
P.2d 1012—State ex rei. Turner v. 
Paul, 46 P.2d 1060, 182 Wash. 261 
—State ex rei. National Surety 
Co. V. Superior Court of King 
County, 41 P.2d 133, 180 Wash. 
587—State ex rei. Lundberg v. Su¬ 
perior Court for Bling County, 24 


P.2d 76, 173 Wash. 657—State v. 
Kay, 4 P.2d 498, 164 Wash. 685— 
State V. Superior Court for King 
County, 2 P.2d 1095, 164 Wash. 515 
—State V. Superior Court for King 
County, 234 P. 1017, 134 Wash. 90 
—State V. Superior Court of King 
County, 213 P. 677, 124 Wash. 90 
—State V. Superior Court for King 
County, 206 P. 966, 120 Wash. 183 
—State V. Superior Court of Wash¬ 
ington for King County, 199 P. 977, 
116 Wash. 535—State v. Superior 
Court for Stevens County, 188 P. 
384, 110 Wash. 559. 

Notwithstanding the -^eeming pnr- 
port of the language ot the statute, 
providing that it must appear “that 
there is no appeal, nor in the judg¬ 
ment of the court any plain, speedy, 
and adequate remedy at law,” it does 
not contemplate that the writ will 
issue only where there is no appeal, 
for it is clearly. the rule that the 
writ may issue if the appeal is in- 
adequate.—State v. Superior Court 
for King County, 234 P. 1017, 134 
Wash. 90. 

Appeal adequate to review order 
denying motion to abate action 
against foreign Corporation on the 
ground that it has been dissolved for 
all purposes.—State ex rei. National 
Surety Co. v. Superior Court of King 
County, 41 P.2d 133, 180 Wash. 587. 
Appeal held to be inadequate 

(1) Order fixing amount of super¬ 
sedeas bond intended to stay pro- 
ceedings on only part of judgment.— 
State ex rei. Lundberg v.. Superior 
Court for King County, 24 P.2d 76, 
173, Wash. 657. 

(2) Denial of application to set 

asi.de appointment of one other than 
surviving spouse to administer com- 
munity property.—State v. Superior 
Court of King County, 213 P. 677, 
124 Wash. 90. ' 

Iu Moutaua 

(1) An extraordinary writ may 
issue, notwithstanding existence of 
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right of appeal, where right of ap¬ 
peal is obviously inadequate to af- 
ford proper relief.—State ex rei. Sti- 
matz V. District Court of Second 
Judicial Dist., Mont., 74 P.2d 8. 

(2) However, under a literal con- 
struction of the statute, it was for- 
merly held that the appeal need not 
be speedy or adequate in order to 
preclude the issuance of the writ.— 
State V. Second Judicial Dist. Ct., 62 
P. 820, 24 Mont. 494. 

97. Wash.—State ex rei Barry v. 
Superior Court in and for King 
County, 35 P.2d 1095, 179 Wash. 
55. 

98. Utah,—^Nielson v. -Schiller, 66 P. 
2d 365. 

Wash.—State ex rei. Barry v. Supe¬ 
rior Court in and for King County, 
35 P.2d 1095, 179 Wash. 55. 

Appeal is preferxed to certiorari 
unless appeal is .not plain, speedy, 
and adequate, and if certiorari is dil- 
igently sought.—State ex rei. Barry 
V. Superior Court in and for King 
County, supra. 

Appeal held plaiu, speedy, aud ade¬ 
quate 

Utah.—Thomas v. District Court of 
Box Elder County, 242 P. 348, 66 
Utah 300. 

Appeal uot adequate or spfeedy 
Utah.—^Nielson v. Schiller, 66 P.2d 
365. 

99. Cal.—^Burlingame v. Juvenile 
Court of City of Berkeley, 33 P.2d 
669, 1 Cal.2d 71—State Board of 
Equalization v. Superior Court in 
and for Shasta County, 70 P.2d 
482—rStoddard v. Superior Court, 
41 P. 278. 108 Cal. 303—McCue v. 
Superior Court, 12 P. 615, 71 Cal. 
545. 

1. R.I.—Conte V. Roberts, 192 A. 
814. 

11 C.J. p 116 note 1. 

2. La.—Wheeler v. Wheeler, 167 So. 
191, 184 La. 689. 
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rari.^ The fact that an appeal will not lie directiy 
from an order is not ordinarily considered to be a 
sufficient basis for the writ, where the party aggriev- 
ed has a remedy to review the order by an appeal 
from a final judgment in the case, unless such remedy 
is otherwise inadequate,^ although there is authority 
to the contrary,^ Similarly, where the effect of a 
decree modifying a prior decree and referring the 
case to a master is to leave the cause subject to 
future orders and decrees of the court, certiorari 
will not lie to quash the modifying decree, since 
if deemed aggrieved by the final decree to be ren- 
dered petitioner may appeal therefrom.® Where de- 
spite the fact that an order may be reviewed on 
appeal from final judgment, there is nevertheless 
no adequate remedy by appeal because of excep- 
tional circumstances, or the probability of irrepara- 
ble harm, the writ will lie to review such order. 
Such a case is made where a party, in order to ap¬ 
peal, must first submit to an- adverse judgment 
which will fix his status as a person of unsound 
mind, and which could not be superseded by bond 
or otherwise, and would deprive him of dominion 
of his property, and render it doubtful whether the 
proceeding could be reviewed at all if his death 
should occur before such review could be had.® It 
has also been held that an appeal from a final judg¬ 
ment is not an adequate remedy for the denial of 


14 C.J.S. 

a change of venue to which defendant was entitled.9 

Certiorari as more expeditious, Ordinarily, the 
writ will not lie merely because the remedy by ap¬ 
peal is less prompt than by certiorari,and this 
is true even under a statute providing that the 
writ will lie only w'here there is no plain, ade¬ 
quate, or speedy remedy.^i Thus, a delay caused 
by following the regular course of review by ap¬ 
peal will not alone warrant the allowance of the 
writ.i 2 Such delay, however, when added to other 
reasons may bear considerable weight.^^ Thus, the 
courts have allowed the writ where the delay inci¬ 
dent to an appeal would deprive appellant of a sub- 
stantial right.^^ ‘ 

Ordinarily, a remedy by appeal is inadequate 
where the appeal cannot be heard in time to be of 
any avail.^® Thus, where a judgment involving an 
election cannot be heard on appeal until after the 
election day,i® or where in an action to determine 
the right to an office an appeal could probably not 
be determined before the time for which the office 
is claimed would expire,!*^ the appeals are inade¬ 
quate. 

As more convenient or less expensive. Certio¬ 
rari will not lie merely because of the inconven- 
iences and annoyances incidental to an appeal.^® 
Similarly, the writ will not lie merely because it 
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3. Mo.—State ex rei. Lunsford v. 
Landon. 265 S.W. 529, 304 Mo. 654, 
overrulinff State v. Guinotte, 57 S. 
W. 281, 156 Mo. 513, 50 L..R.A, 787 
and note. 

Wash.—State v. Kay, 4 P.2d 498, 164 
Wash. 685—State v. Superior Court 
of Washington in and for King 
County, 186 P. 851, 109 Wash. 336. 

Completeness or promptness 
Mo.—State ex rei. Lunsford v. Lan¬ 
don, 265 S.W. 529, 304 Mo. 654. 

4. Cal.—^Pomper v. Superior Court 
in and for Los Angeles County, 216 
P. 577, 191 Cal. 494. 

Wash.—State v. Superior Court for 
King County, 234 P. 1017, 134 
Wash. 90, 

11 C.J. p 116 note 84. 

5. Idaho.—Hay v. Hay, 232 P, 895, 
40 Idaho 159. 

Birect appeal xeaulred 

The appeal mentioned in Comp.St. 
§ 7243, whose existence prevents 

granting writ of review, can only be 
fairly construed to be a direct ap¬ 
peal from the order in question, and 
not an appeal from final judgment, in 
which order may be incidentally re¬ 
viewed,—Hay V. Hay, supra. 

6. R.I.—Bishop V. Superior Court, 
144 A. 433, 50 R.L 13. 

7. R.I.—Conte v. Roberts, 192 A. 
814—^MacKenzie & Shea v. Rhode 


Island Hospital Trust Co., 122 A. 
774, 45 R.I. 407. 

11 C.J. p 116 note 2. 

Zntexlocxitory order restralning po- 
lice officials from enforcing gambling 
statute against persons maintaining 
“pin game’' was reviewable by cer¬ 
tiorari in view of the inadequacy 
of a right to a final appeal and the 
probability of irreparable harm.— 
Conte V. Roberts, R.I., 192 A. 814. 

8* lowa.—Timonds v. Hunter, 151 
N.W. 961, 169 lowa 598. 

9. lowa,—State v. District Court of 
0’Brien County, 179 N.W. 442, 189 
lowa 1167. 

10. Mo.—State ex rei. Lunsford v. 
Landon, 265 S.W. 529, 304 Mo. 
654. 

Wash.~State v. Kay, 4 P.2d 498, 164 
Wash. 685—State v. Superior Court 
of Washington in and for King 
County, 186 P. 851, 109 Wash. 336. 
11 C.J. p 116 note 97. 

11. Wash.—State v. Kay, 4 P.2d 498, 
164 Wash, 685—State v. Superior 
Court of Washington in and for 
King County, 186 P. 851, 109 Wash. 
336. 

Adequate but less speedy 

The mere fact that an adequate 
appeal is less speedy than certiorari 
will not warrant the issuance of the 
writ.—Jones v. Paul, 105 P. 625, 56 
Wash. 355. 


12. Wash.—State v. Kay, 4 P.2d 498, 
164 Wash. 685. 

11 C.J. p 116 note 97. 

13. Wash.—State v. Kay, supra. 

14. Wash.—State v. Superior Court 
in and for King County, 186 P. 
851, 109 Wash. 336. 

15. Mo.—State ex rei. Shartel v. 
Westhues. 9 S.W.2d 612, 320 Mo. 
1093. 

11 C.J. p 116 note 94. 

Building destroyed before appeal 
If an order refusing a temporary 
injunction to restrain the destruction 
of plaintif£’s building by the building 
inspector and the fire chief is ap- 
pealable, certiorari may issue to re¬ 
view such order because the building 
would be destroyed before the appeal 
could be heard, so that such remedy 
would be ineffective.—State v. Supe¬ 
rior Court for Snohomish County, 
206 P. 362, 119 Wash. 631. 

16. Mo.—State ex rei. Shartel v. 
Westhues. 9 S.W.2d 612, 320 Mo. 
1093. 

11 C.J. p 116 note 94 [al. 

17. Wash.—State v. Kitsap County 
Super. Ct., 91 P. 4, 46 Wash. 616, 
123 Am.S.R. 948, 12 L.R.A.,N.S., 
1010, 13 Ann.Cas. 870—State v. 
Tallman, 64 P. 759, 24 Wash. 426. 

10, Wash.—State v. Superior Court 
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may be less expensive than an appeal,i® or because 
the expense of an appeal will be heavy and dispro- 
portionate to the recovery.20 So, the fact that the 
profits of a busmess will have to go to pay the 
expenses of a receivership if an appeal is taken is 
not sufficient to make an appeal inadequate, espe- 
cially if the corpus of the property is not depreci- 
ated, and if the status quo of the parties is not 
changed. In other words, the fact that if an appeal 
is taken a business will lose profits is not such a 
circumstance as to warrant the issuing of the 
writ^i It has been held, however, that where pe- 
titioner does not have funds sufficient to prosecute 
an appeal that remedy may, under certain circum- 
stances, be considered to be inadequate .22 

§ 40. Loss of Appeal or Other Remedy 

A litigant who has lost the right to appeal or has 
failed to perfect an appeal by no fault of his own may, in 
a proper case, obtain a review by certiorari. 

The mere fact that a litigant has not appealed or 


hasjost his right to appeal, as by negligently suf- 
fering the time to elapse within which an appeal 
might have been taken or a writ of error sued out, 
or has disregarded any other remedy to which he 
was entitled, where such neglect is not sufficiently 
excused,23 or has inexcusably failed seasonably to 
perfect an appeal taken,as by neglecting to fur- 
nish the security required by statute,will not, as 
a rule, warrant the issuance of certiorari, This 
rule is apparently inapplicable in those States where- 
in the availability of an appeal will not preclude the 
issuance of certiorari, at least in so far as mere 
loss of the right to appeal by lapse of time for ap¬ 
peal is concerned.^^ 

It seems to be the general rule that in a 
proper case a party entitled to appeal or to pur- 
sue some other remedy, who has lost the right 
through inadvertence, accident, or mistake, may 
have a remedy by certiorari, 2 '7 provided there 
is a showing of probable merits and freedom from 
fault.2^ The sufficiency of this excuse for fail- 


of Washington in and for King 
County, 186 P. 851, 109 Wash. 336. 
11 C.J. p 116 note 97. 

No loss of substantial xight 
• Writ of review will not issue at 
the instance of a clty and its con¬ 
tractor for a Street improvement to 
review judgment for plaintiffs in suit 
by protesting property owners to en- 
join prosecution of the work, any de- 
lay incident to procedure by appeal 
not depriving relators of any sub¬ 
stantial right, but merely causing in- 
convenience. — State v. Superior 
Court of Washington in and for King 
County, supra. 

19. Mo.—State ex rei. Lunsford v. 
Landon, 265 S.W. 529, 304 Mo. 
654. 

20. Idaho.—Oanadian Bank of Com- 
merce v. Wood, 93 P. 257, 13 Idaho 
794. 

21. Wash.—State v. Spokane County 
Super. Ct, 68 P. 1052, 28 Wash. 
584. 

22. Wash.—State ex rei. Turner, 46 
P.2d 1060, 182 Wash. 261. 

Wife’s right to appeal from order 

reftLsing temporary alimony, suit 
money, and attorney’s fees pendente 
lite was inadequate, where wife did 
not have money to prosecute appeal, 
and hence wife could review order 
by certiorari.—State ex rei. Turner 
V. Paul, 46 P.2d 1060, 182 Wash. 261. 

23. Ala.—Morrison v. Chambers, 103 
So. 666, 212 Ala. 574. 

Ark.—Kenyon v. Gregory, 192 S.W. 
887, 127 Ark. 525. 

Cal.—^Paias v. Superior Court in and 
for Alameda County, 24 P.2d 567, 
ns CaLApp. 525—Associated Cred¬ 
it Exchange of San Prancisco v. 


Barnett, 259 P. 95, 85 Cal.App. 255 
—Butler V. Superior Court of Cal- 
ifornia in and for Los Angeles 
County, 255 P. 548, 82 CaLApp. 322 
—Shropshire v. Superior Court of 
State in and for Riverside County, 
235 P. 655, 71 Cal.App. 418—Hoch- 
heimer & Co. v. Superior Court in 
and for Kern County, 223 P. 564, 65 
Cal.App. 206. 

Fla.—Mitchell v. Shields, 175 So. 524, 
128 Fla. 536, certiorari denied 
Mitchell V. Supreme Court of State 
of Florida, 58 S.Ct. 124, rehearing 
denied 58 S.Ct. 270—^Amos v. Pow- 
ell, 146 So. 195, 108 Fla, 139. 

111.—Perlman v. Marzano, 170 N.E. 
254, 338 111. 109. 

La.—Traina v. Agricultural Credit 
Ass'n, 117 So. 130, 166 La. 230. 

Me.—^American Fisheries Co. v. San- 
born, 119 A. 803, 122 Me. 561. 

Mich.—In re Brewer, 228 N.W. 762, 
250 Mich. 450, affirmed 231 N.W. 
89, 250 Mich. 450—In re Marx- 
hausen's Estate, 225 N.W. 632, 247 
Mich. 192—Safety Tag Patents Co. 
V. Michigan Tag Co., 202 N.W. 
1005, 230 Mich. 84. 

Minn.—First Trust & Savings Bank 
V. U. S. Fidelity & Guaranty Co., 
200 N.W. 848, 161 Minn. 88. 

Miss.—^Federal Credit Co. v. Zeper- 
nick Grocery Co., 120 So. 173, 153 
Miss. 489. 

N.J.—Crescent Hili v. Borough of 
Allendale, 192 A, 514, 118 N.J.Law 
302—Hudson Taxi Co. v. Nied- 

' zwcki, 130 A. 647, 3 N.J.Misc. 1111. 

N.C,—In re Snelgrove, 182 S.E. 335, 
208 N.C. 670—^Womble v. Moncure 
Mill & Gin Co., 140 S.E. 230, 194 
N.C. 577—^Baker v. Hare, 136 S. 
E. 113, 192 N.C. 788. 

11 C.J. p 117 note 6. 
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Comptroller*s failing to instmet 
state bank's liquidator to appeal, did 
not permit comptroller to invoke cer¬ 
tiorari.—^Amos V. Powell, 146 So. 195, 
108 Fla. 139. 

24. Mich.—Safety Tag Patents Co. 
V. Michigan Tag Co., 202 N.W. 
1005, 230 Mich. 84. 

N.C.—In re Snelgrove, 182 S.E. 835, 
208 N.C. 670. 

11 C.J. p 117 note 7. 

25. N.C.—^Bowen v. Fox, 5 S.E. 437, 
99 N.C. 127. 

11 C.J. p 117 note 8. 

26. Utah.—Hilton Bros. Motor Co. 
V. District Court in and for Mil- 
lard County, 25 P.2d 595, 82 Utah 
372. 

27. Ark.—Tilghman v. Russell, 251 
S.W. 353, 158 Ark. 593—Brown & 
Hackney v. Stephenson, 248 S.W. 
556, 157 Ark. 470. 

Mich.—In re Brewer, 228 N.W. 762, 
250 Mich. 450, affirmed 231 N.W. 
89, 250 Mich. 450. 

N.C.—In re Citizens Bank of Mt. 
Olive, 183 S.E. 410, 209 N.C. 216 
—^Womble v. Moncure Mill & Gin 
Co., 140 S.E. 230, 194 N.C. 577 
—^King V. Taylor, 124 S.E. 751, 188 
N.C. 450. 

R.I.—^McKenzie & Shea v. Rhode Is- 
land Hospital Trust Co., 122 A. 
774, 45 R.I. 407. 

Utah.—Hilton Bros. Motor Co. v, 
District Court in and for Millard 
■ County, 25 P.2d 595, 82 Utah 372, 
Wash.—^North Bend Stage Line v. 
Department of Public Works, 16 
P.2d 206, 170 Wash. 217. 

11 C.J. p 116 note 4. 

28. Ark.—^Bird v. MeCrory Special 
School Dist, 300 SW. 370, 175 Ark. 
724. 
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ure to appeal in the regular way and permis- 
sion for the petitioner to resort to the extraor- 
dinary rests more or less in the judicial discretion 
of the court,-^ Thus, the excuses of absence from 
the place of trial,30 and ignorance of the time 
and place of trial,^^ are to be determined by the 
peciiliar circumstances of the particular case, and 
it would seem no settled rule can be laid down oth- 
er than the fact that the court will not ordinarily 
deny the writ where a party would thus be deprived 
of substantial justice and remain without remedy. 

Where a party has a remedy by a proceeding in 
chancery for the loss of his right of appeal by 
fraud, accident, or mistake and without fault on his 
part, he must seek relief there rather than by cer¬ 
tiorari in a court with no original jurisdiction.32 

Loss of remedy by abolition of court. W’here 
after judgment has been rendered in an inferior 
court such court is abolished by statute, thus cut- 
ting off review by writ of error from a superior 
court, certiorari has been held to lie to reach er- 
rors in the inferior court showing that it failed to 
proceed according to the essential requirements of 
law.^^ 

Loss through act of judge or court functionaries. 
Certiorari will lie where appellant is deprived of the 
bencfits of an appeal duly taken, because of some 
error or act on the part of the judge or court offi- 
cers,^^ and in some jurisdictions it would seem that 
this is the only exception where a party has failed 


to perfect an appeal taken.^^ Thus, where defend¬ 
ant fails to perfect his appeal because of a delay 
on the part of the judge in settling the case on ap¬ 
peal,or because of his omission so to do37 
on account of his retirement from office before 
such settlement,^^ or because the case as made up 
by him does not correctly set forth the ground 
of exceptions,^^ he is entitled to proceed by certi¬ 
orari as a substitute for the lost right; and, except 
where the clerk has acted as the agent of appel¬ 
lant in the premises,^® he will have the like right- 
where he has sustained the loss of his remedy by 
appeal by reason of the negligence of the clerk in 
the performance of his ofhcial duties.^^ 

It has also been held that, where a court permifs 
an application for certiorari to be filed before the 
time for appeal or other review has expired but 
makes no order allowing or denying it until after 
such period has expired, it should, in the exercise 
of a fair discretion and particularly in a meritorious 
case, not deny the writ on the ground that petitioner 
had had a right of appeal.'^^ 

Agenfs neglect Petitioner will be held responsi- 
ble for the neglect of his agent; and when he trusts 
to another that which he should have done himself,. 
and the trust proves to have been improperly placed, 
he must abide the consequences, and a certiorari 
will be denied.'^^ Thus, error or neglect of counsel, 
whereby a petitioner fails to appeal, is not ground 
for certiorari, except under very exceptional cir- 
cumstances.*^^ Where, however, the attorneys are 


N.C.—In re Snelgrove. 182 S.E. 335, 
208 N.C. 670, 

11 C.J. p 117 note 5. 

Xn al3se&ce of merltoxioiis sliowing 
or reasonatle grounds for asking for 
a review, it is immaterial that a 
party has not appealed, or has lost 
his right of appeal, even through no 
fault of his own.—In re Snelgrove, 
supra—State v, Angel, 140 S.E. 727, 
194 N.C. 715. 

No unreasonahle ezertiou is re» 
quired on the part of the petitioner, 
but only such careful attention and 
diligence in making his appeal as 
could reasonably be expected under 
the circumstances. 

Colo.—Peo. V. Lake County Dist. Ct., 
64 P. 194, 28 Colo. 218. 

N.C.—Bayer v. Raleigh, etc., Air- 
Line R. Co., 34 S.E. 100, 125 N.C. 
17—Skinner v. Maxwell, 67 N.C. 
257. 

29. N.C.—^Hygenic Piate Ice Mfg. 
Co. V. Raleigh & A. Air-Line R. 
Co., 34 S.B. 100, 125 N.C. 17. 

30. lowa.—Rowley v. Baugh, 33 
lowa 201. 

11 C.J. p 117 note 10. 


31. N.M.—Terr. v. Valdez, 1 N.M. 
548. 

11 C.J. p 118 note 12. 

32. Pailure to prepare transcript 
Ark.—Road Improvement Dist. No. 4 

of Prairie County v. Mohley, 23$ 
S.W. 929, 150 Ark. 149. 

33. Pia.—Segel v. Staiber, 144 So. 
875, 106 Fla.. 946—Salario v. Latin- 
American Bank, 139 So. 899, 104 
Fla. 256. 

34. N.C.—In re Snelgrove, 182 S.E. 
335, 208 N.C. 67—Womble v. Mon- 
cure Mill & Gin Co., 140 S.E. 230, 
194 N.C. 577—Peoples Bank & 
Trust Co. V. Parks, 131 S.E. 637, 
191 N.C. 263—Wachovia Bank & 
Trust Co. V. Miller, 130 S.E. 616, 
190 N.C. 775. 

35. N.C.—In re Snelgrove, 182 S.E. 
335, 208 N.C. 670. 

Misunderstanding 

Where appeal by Veterans* Admin- 
istration from allowance of compen- 
sation for Services rendered by at- 
torney to incompetent veteran was 
not perfected due to some misunder- 
standing, certiorari is properly de- 
nied.—In re Snelgrove, supra. 

38. N.C.—^Hodges v. Lassiter, 94 N. 


C. 294—Sparks v. Sparks, 92 N.C. 
359—Simmons v. Dowd, 77 N.C. 
155. 

37. N.C.—Chauncey v. Chauncey, 68 
S.E. 906, 153 N.C. 12—Murray v. 
Shanklin, 20 N.C. 345. . 

38. N.C.—^Nicholls v. Dunning, 5 S. 
E. 409, 99 N.C. 82—Shelton v. Shel- 
ton, 89 N.C. 185. 

39. NC.—McDaniel v. King, 89 N.C. 
29. 

40. N.C.—In re Snelgrove, 182 S.E. 
335, 208 N.C. 670. 

11 C.J. p 118 note 17. 

41. N.C.—^McConnell v. Caldwell, 51 
N.C. 469. 

42. Mich.—Rapid Ry. Co. v. Michi- 
gan Public Utilities Commission, 
196 N.W. 518, 225 Mich. 425. 

Utah.—Rohwer v. District Court of 
First Judicial Dist., 125 P. 671, 
41 Utah 279. 

43. N.C.—In re Snelgrove, 182 S.E. 
335, 208 N.C. 67—Womble v. Mon- 
cure Mill & Gin Co., 140 S.E. 230, 
194 N.C. 577. 

11 C.J. p 119 note 33. 

44. N.C.—Smith v. Miller, 71 S.E. 
355, 155 N.C. 247. 

11 C.J. p 119 note 34. 
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insolvent, and petitioner has no remedy other than 
by certiorari, the writ has been held to lie where 
the neglect relates to acts which the petitioner him- 
self could not do.^^ 

lllness or death. Illness or incapacity of appel¬ 
lant of such a character as to prevent him from tak- 
ing a timely appeal,'^^ or from procuring others so 
to do,'^'^ or from perfecting an appeal taken by 
or the death of the party intermediate the 
judgment and the expiration of the time within 
which an appeal might have been taken,^^ will or- 
dinarily excuse the failure to pursue that remedy 
and entitle the party to the writ. 

Ignorance of the law causing the loss of an avail- 
able remedy will not ordinarily warrant the issu- 
ance of certiorari.^o Stili where a party has lost 
his right to a review by reliance on a statute which 
had not been challenged in any respect until after 
the certiorari proceeding was instituted, but which 
was thereafter held to be unconstitutional, the 
court may in its discretion issue the writ.^i 

Inability io furnish security. , Inability to pro- 
cure or furnish security, accidentales or other- 
wise,es as where caused by illnesse^ or poverty,®®- 
or a lack of acquaintance with eligible sureties,®® 
has been held sufficient to excuse the omission in 
this respect. 

Misconducf of adverse party. The writ will or- 


§ 41 

dinarily lie if the right has been lost through the 
fraud, contrivance, or culpable conduct of the ad¬ 
verse party, or where applicant has been misled by 
such party.e7 Ordinarily, however, a certiorari will 
not be granted merely because the petitioner was 
not notified of the time and place of trial, or that 
a claim in offset would be filed or where, relying 
on an assurance that the case would be dismissed, 
he fails to exercise due diligence nor will he be 
entitled to the writ because of the loss of a good 
defense, by the fault of the adverse party.®® 

§ 41. Recourse to or Pendency of Other Rem¬ 
edy 

A resort to, op the pendency of, another proceeding 
whereln full redress is obtainable will ordinarily pre- 
clude the issuance of certiorari. 

If the party aggrieved has elected another reme¬ 
dy under which he can obtain full redress he cannot 
resort to certiorari also;®i although it would seem 
that the rule is otherwise where the other remedy 
is inadequate to afford the relief sought®^ Simi- 
larly, since the writ will, as a rule, lie only to a 
final determination, see supra § 20, where the case 
is stili-pending in the court below where the error 
complained of, if any, may be corrected on the final 
hearing, the writ will not lie. It has also been held 
that the writ will not lie where a proceeding in eq.- 
uity for the same relief is pending between the 
identical parties,®® or where a proceeding is pend- 


45. N.C.—^Bayer v. Raleigh, etc., 
Air-Line R. Co., 34 S.E. 100, 125 N. 
C. 17. 

46. R.I.—^MacKenzie & Shea v, 
Rhode Island Hospital Trust Co„ 
122 A. 774, 45 R.I. 407—Bennett v. 
Randall, 67 A. 525, 28 R.I. 360, 125 
Am.S.R. 743. 

11 C.J. p 118 note 19. 

Insanity 

Where it appears that at the time 
of the entry of the decree under re¬ 
view, and also during* the period pre- 
scribed for taking: an appeal from 
said decree, petitioner for the writ 
was insane and confined in an insane 
asylum, but at the time of filing 
the petition for certiorari he had 
been adjudged by competent author- 
ity to have been restored to reason, 
certiorari is a proper method of re- 
view.-»-Bennett v. Randall, supra. 

47. 111.—Horrell v. Horrell, 52 111. 
App. 477. 

48. N.C.—Sharpe v. McElwee, 53 N. 
C. 115. 

49. Tenn.—^Napier v. Person, 7 
Terg. 299. 

50. Me.—^American Fisheries Co. v. 
Sanborn, 119 A. 803, 122 Me. 561. 

11 C.J. p 118 note 12 Cb]. 


Waiver of exceptions due to ignor- 
auce 

A petition for certiorari is prop- 
erly denied, where the questions at- 
tempted to be raised could have been 
raised by exceptions, and the fact 
that petitioner, through ignorance of 
law, waived the right to reserve the 
exceptions, would not aid him.— 
American Fisheries Co. v. Sanborn, 
supra. 

51. Wash.—^Kitsap County Transp. 
^ Co. V. Department of Public 
Works, 16 P.2d 828, 170 Wash. 396 
—^North Bend Stage Line v. De¬ 
partment of Public Works, 16 P.2d 
206, 170 Wash. 217. 

53. N.C.—Collins v. Nall, 14 N.C. 
224. 

53. N.C.—Stickney v. Cox, 61 N.C. 
495. 

II C.J. p 118 note 24. 

54», N.C.—Sharpe v. McElwee, 53 N. 
C. 115. 

55. Tenn. — Hale v. Landrum, 2 
Humphr. 33. 

11 C.J. p 118 note 26. 

56. N.C.—^Trice v. Yarborough, 26 
N.C. 11. 

Tenn.—^Roberts v. Cantrell, 3 Hayw. 
219. 


57. N.C.—Graves v. Hines, 11 S.E. 
362, 106 N.C. 323. 

11 C.J. p 118 notes 28, 29. 

58. Tenn.—Porter v, Wheaton, 6 
Terg. 108. 

59. Colo.—^Austin v. Bush, 17 P. 501, 
11 Colo. 198. 

60. N.C.—Watts V. Boyle, 26 N.C. 
331. 

61. 111.—^Mikel V. Illinois Racing 
Commission, 10 N.E.2d 857, trans- 
ferred 5 N,E.2d 472. 364 111. 640. 

lowa.—Hammond v. Des Moines Mu- 
nicipal Court, 197 N.W. 628, 197 
lowa 511—^Federal Cattle Loan 
Soc. v. Taylor, 183 N.W. 459, 191 
lowa 837. 

La.—Succession of Harrison, 120 So. 
617, 167 La. 977. 

N.J.—Caruso v. City of Newark, 192 
A. 430, 15 N.J.Misc. 476. 

11 C.J. p 119 note 36. 

^Application to vacate 

lowa.—Federal Cattle Loan Soc. v. 
Taylor, 183 N.W. 459, 191 lowa 837. 

New t^^al 

La.—^White v. Louis, 90 So. 20, 149 
La. 677. 

62. 111.—Southworth v. Ogle County 
School Dist. No. 1 Bd. of Educa- 
tion, 87 N.E. 403, 238 111. 190. 

63. 111.—^Mikel v. Illinois Racing 
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§ 41 

ing in chancery which may dispose of the questions 
sought to be determined by the writ.^^ On the oth- 
er hand, it has been held that the pendency of a 
suit in equity for the same relief,^^ or the fact that 
a suit has been instituted but has been dismissed 
for want of jurisdiction,^® will not preclude the is- 
suance of the writ. The right to the writ is not 
precluded by the institution or pendency of an ac- 
tion to annui a judgment rendered without juris- 
diction.67 The pendency of an action to cancel 
municipal aid bonds will not bar the right to re- 
view the proceedings by Avhich their issue was au- 
thorized,®^ and a motion for a new trial made in 
the primary court will not preclude applicant who 
thereafter voluntarily dismisses it;®^ but a cause 
cannot be removed after arbitrators or referees 
have entered intp considera tion of the questions in- 
volved.*^® Where one party sues out habeas corpus 
and the other certiorari, and both writs are returned 
at the same time, preference will be given to the 
former.71 

Appeal pending, dismissed, or abandoned. The 

m. PROCEEDINGS OP WHAT CO 
§ 42. Inferior Court, Body, or OfEcer 

Except where otherwlse provided by statute, the pro. 
ceedings of an Inferior court or a tribunal, board, or 
officer acting In a Judlcial capacity, are subject to re> 
view by certiorari. 


writ will not be granted when an appeal is pending 
from the same determination and the questions 
sought to be reviewed thereon are the same,'^2 
where the remedies are concurrent.'^^ some ju- 
risdictions the taking of an ineffectual or inade- 
quate appeal will not defeat the issuance of the 
writ;'^4 nor will the applicant be precluded by the 
taking of an appeal which he has not prosecuted.^s 
It has been held, however, that, where a review may 
be had either by appeal or by certiorari, and the 
appeal taken is finally dismissed'^® or dismissed for 
want of prosecution,77 the writ is not available. 

The pendency of an appeal to a court from the 
judgment of a tribunal vacating an office has been 
held not to affect the right of the ousted officer to 
bring certiorari to quash the removal and the ap- 
pointment of his successor, where such tribunal had 
appointed another for the duration of petitioner’s 
term, notwithstanding such appeal and the stay of 
proceedings effected by a bond approved by such 
tribunal.^^ 

RTS OR OFPICERS REVIEWABLE 

The proceedings subject to review by the writ of 
certiorari are generally those of an inferior court 
or tribunal.*^® Certiorari is not confined to a re¬ 
view of the proceedings of inferior courts, but ex- 


Commission, App., 10 N.RSd 857, 
transferred 5 N.B.2d 472, 364 111. 
640. 

©4. N.J.—Caruso v. City of Newark, 
3U92 A. 430, 15 N.J.Misc. 476. 
es. Tenn.—Stuart v. Hali, 2 Overt. 
178. 

6S. N.J.—^Kingsland v. Gould, 6 N.J. 
Law 161. 

67. La.—State v. Fowler, 16 So. 565, 
47 L.a.Ann. 27. 

68. N.T.—Peo. v. Morgan, 65 Barb. 
473, reversed on other grounds 55 
N.Y. 587. 

69. Ga,—Archie v. State, 25 S.E. 612, 
99 Ga. 23. 

70. N.J.—Whitehead v. Gray, 12 N. 
J.Law 36. 

Pa.—Grubb v. Grubb, 2 Dall. 191, 1 
L.Ed. 344. 

71. Pa.—Steiner v. Feli, 1 Dall. 22, 
1 L.Ed. 20. 

72. 111.—Sinclair v. Sinclair, 224 111. 
App. 130. 

Or.—^Kamm v. City of Portland, 285 
P. 240, 132 Or. 311. 

R.I.—Edwin G. Baker & Son v. City 
Council of City of Cranston, 109 A. 
423. 

11 C.J. P 119 note 45. 


Propriety of certiorari need not be 
considered. — Christie v. Superior 
Court in and for City and County 
of San Francisco, 23 P.2d 757, 218 
Cal. 423. 

73. N.J.—^Dorman v. Usbe Building 
& Loan Ass'n, 180 A, 413, 115 N. 
J.Law 337. 

Or.—Kamm v. City of Portland, 285 
P. 240, 132 Or. 311. 

74. La. — Wachsen v. Commission 
Council of Lake Charles, 111 So. 
177, 162 La. 823. 

11 C,J. p 119 note 46. 

Bevolutive appeal does not bar 
right to certiorari and order for tem- 
porary injunction as it affords no 
adequate relief against ordinance 
void because ultra vires.—^Wachsen 
V. Commission Council of Lake 
Charles, supra. 

75. Pa,—Covert v. Harrower, 2 Jugt. 
L.R. 1. 

Tex.—Poag v, Rowe, 16 Tex. 590, 

76. Tex. — Robertson v. National 
Spiritualists' Ass’n of United 
States of America, Civ.App., 25 S. 
W.2d 889, error dismissed. 

77. N.J.—Maguire v. Goldberger, 58 
A. 167, 71 N.J.Law 173, 
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78. Mo.—State ex rei. Davidson v. 
Caldwell, 276 S.W. 631, 310 Mo. 
397. 

79. Mass.—^Lynch v. Crosby, 134 
Mass. 313. 

Or.—^Kirkwood v. Washington Coun¬ 
ty, 52 P. 568, 32 Or. 568. 

11 C.J. p 132 note 40. 

Federal courts see C.J.S. title Ped- 
eral Courts §§ 204, 233, also 25 C. 
J. p 871 note 44-p 879 note 26, p 
924 notes 53-58. 

Review of justice of the peace courts 
see C.J.S. title Justices of the 
Peace § 243-245, also 35 C.J. p 859 
note 17-p 862 note 39. 

Appellate courts which within 
their jurisdictions are courts of last 
resort are not subject to review by 
certiorari.—State ex rei. Koenen v. 
Daues, Mo., 288 S.W. 14, quashing 
certiorari Koenen v. Terminal Rail- 
road Ass’n, App., 280 S.W. 73. 

Denlal of iuferiority by court 
In South Carolina, a court at an 
eariy day refused to obey a writ of 
certiorari when issued by a federal 
court, on the ground that it was not 
inferior to the court which issued it. 
—^Washington v. Huger, 1 Desauss, 
Eq. 360. 
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tends to ali inferior tribunals and ofHcers acting in 
a judicial capacity, except where it is otherwise 
provided by statute.®^ An inferior conrt, within 
the meaning of the rule, is one which is under the 
siipervisory or appellate control of another, or one 
the jurisdiction of which is limited and confined to 
special subjects or branches of the law.^i A court 
may be an inferior court, notwithstanding it is a 
court of record.s^ Although the remedy by com- 
mon-Iaw certiorari only extends to courts or boards 
required by law to keep a record or quasi record 
of their proceedings,^^ the writ is not confined to a 
review of proceeding? of courts of record as dis- 
tinguished from other courts.^^ Certiorari does not 
lie between courts of concurrent jurisdiction,nor 
to courts having final jurisdiction on the matter in- 

volved in the proceeding.^s 

Arhitrators, Since the use of certiorari is lim¬ 
ited in application to inferior courts, boards, and 
tribunals created by law, a writ will not lie to re¬ 
move the proceedings of arbitrators.^*^ 

Nonexistent tribunals. Certiorari will not lie to 
a tribunal which has gone out of existence.^^ It 
has also been held that a constitutional provision 
empowering a superior court to correct errors in 
inferior judicatories of a permanent nature by writ 


of certiorari has no application to the proceedings 
of a court called together for a temporary puipose, 
and existing only for the time of the trial.^^ 

§ 43. Chancery Courts 

As a general rule, certiorari does not lie to review 
chancery proceedings. 

Although in some jurisdictions a writ of certio¬ 
rari properly lies to a court of chancery,the writ 
does not, as a general rule, lie to review proceed¬ 
ings in a court of equity, under the reasoning that 
this is not to be deemed an inferior court which is 
not proceeding according to the course of the com- 
mon law, within the rule allowing the writ.^^ 

§ 44. Particular Courts or Judges 

The particular courts and judges to which certiorari 
will lie, generally, include ali inferior courts or bodies 
exercising a judicial function. 

Circuit or district courts are inferior to supreme 
courts, so as to be reviewable by certiorari.^2 Sq, 
also, the writ lies to a county court®^ or judge,^^ 
and such a county court is inferior as well to a Cir¬ 
cuit court.^5 Certiorari also lies to city courts,^® 
courts of common pleas,recorders^ courts,®^ juve¬ 
nile courts,^^ court commissioners,^ and other in- 


80. Miss.—^Board of Sup'rs of Mar- 
shall County v. Stephenson, 130 So. 
684, reversed on other grounds 134 
So. 142, 160 Miss. 372. 

11 C.J. p 132 note 41. 

81. D.C.—U. S. V. West, 34 App., 
D.C., 12. 

82. Mich.—Swift v. Wayne Cir. 
Judges, 31 N.W. 434, 64 Mich. 479. 

83. Ala.—Nashville, C. '& St. L. Ry. 
Co. V. Town of Boaz, 147 So. 195, 
226 Ala. 441. 

84. Idalio.—Gans v. Steele, 61 P. 
286, 7 Idaho 143. 

85. 111.—^Knudsen v. Houghton, 160 
Ill.App. 440. 

86. Fla.—City of Jacksonville Beach 

V. Waybright, 178 So. 401. 

87. Okl.—Green-Boots Const. Co. v. 
State Highway Commission, 281 P. 
220, 139 Okl. 108, 

11 C.J. p 132 note 49. 

88. Minn.—State v. Soldiers’ Bonus 
Board of State of Minnesota, 202 
N.W. 444, 162 Minn. 251. 

Wash.—^Weyerhaeuser Timber Co. v. 
Banker, 58 P.2d 285, 186 Wash. 332 
—State ex rei. Northern Pac. R. 
Co. V. State Board of Equalization, 
248 P. 793, 140 Wash. 243—State 
ex rei. Case v. Mead, 100 P. 1033, 
52 Wash. 533. 

88. Ga.—^Heard v. Heard, 18 Ga. 739. 

90. Ark.—^Axley v. Hammock, 50 S. 

W. 2d 608, 185 Ark. 939—^Martin v. 

14 C.J.S.-13 


Hargrove, 232 S.W. 596, 149 Ark. 
383. 

Zn Rhode Island, it has been hel@ 
that, while a common-law certiorari 
will not lie to review proceedings in 
a court of equity, yet, in as much as 
the supreme court is not simply a 
court of common law, but has re- 
visory jurisdiction on all questions 
of law and equity, and general su- 
pervision of *‘air’ courts of inferior 
jurisdiction, its writ of certiorari 
to the superior court sitting in equi¬ 
ty does not issue as a common-law 
writ, but as an extraordinary process 
appropriate to its revisory and su- 
pervisory powers.—^Hyde v. Superior 
Ct., 66 A. 292, 28 R.I. 204—11 C.J. p 
132 note 52. | 

91. Ohio.—Gilliland v. Sellers, 2 
Ohio St. 223—Galloway v. Stoph- 
let, 1 Ohio St 434. 

R.I.—Hyde v. Superior Ct, 66 A. 292, 
28 R.I, 204. 

Wis.—Matter of Haney, 14 Wis. 417. 
11 C.J. p 132 note 51. 

92. lowa.—^Hamman v. Van Wagen- 
en, 62 N.W. 795, 94 lowa 399. 

11 C.J. p 132 note 53. 

Special or statutory tribunal 
Certiorari is a proper remedy 
where a Circuit court is sitting as a 
special or statutory tribunal in a 
special or statutory proceeding.— 
Goodman Warehouse Corporation v. 
Jersey City, 132 A, 503, 102 N.J.Law 
294, affirmed 133 A. 819. 
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93. Mo.—State v. Johnson, 121 S.W. 
780, 138 Mo.App. 306. 

11 C.J. p 132 note 54. 

94. Fla.—Security Finance Co. v. 
Gardener, 114 So. 232, 94 Fla. 549. 

11 C.J. p 132 note 55. 

95. Or.—Cole v. Marvin, 193 P. 828, 
98 Or. 175. 

11 C.J. p 132 note 56. 

96. Ga.—Archie v. State, 25 S.E. 
612, 99 Ga. 23. 

11 C.J. p 132 note 57. 

97. Ala.—Steading v. Wheeler, 78 
So. 962, 201 Ala. 566. 

11 C.J. p 132 note 58. 

In New Jersey, it has been held 
that a court of common pleas is a 
constitutional court of record, with 
jurisdiction over common-law ac- 
tions, and its orders are not review¬ 
able hy certiorari.—Sonzogni v. San- 
severe, 142 A. 417, 6 N.J.Misc. 675— 
Caliopoulos v. .Chagaris, 126 A. 471, 
2 N.J.Misc. 998. 

98- N.C.—^MePherson Brug Co. v. 
Norfolk Southern Ry. Co., 91 S.E. 
606, 173 N.C. 87. 

11 C.J. p 132 note 59. 

99. Tenn.—State v.'West, 201 S.W. 
743, 139 Tenn. 522, Ann.Cas.l918D 
749—State v. Bockman, 201 S.W. 
741, 139 Tenn, 422. 

11 C.J. p 132 note 60. 

1. Mich.—Peo. v. St. Clair Cir. 

Judge, 32 Mich. 95. 

Wis.—Potter v. Frohbach, 112 N.W, 
1087, 133 Wis. 1. 
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ferior courts, sudi as those established in lieu of 
justices of the peace.^ An order of a justice of the 
supreme court is reviewable on certiorari allowed 
by the justice himself,^ and the writ lies to a jus¬ 
tice of the supreme court to review judicial acts 
done in vacation.*^ 

Certiorari will lie to review the action of inferior 
tribunals with respect to proceedings concerning in- 
solvents, and poor or fraudulent debtors,® and pro- 
ceedings on the arrest of an alleged fraudulent debt- 
or, where the record discloses errors reviewable.® 

§ 45. -Probate and Orphans’ Courts 

Uniess forbidden by statute, certiorari wlll Ile, In a 
proper case, to review the orders and decrees of pro¬ 
bate and orphans' courts and other ilke tribunals. 

Except where expressly forbidden/ certiorari lies 
to review the orders and decrees of probate and 
orphans’ courts and other like tribunals, on which 
special jurisdiction has been conferred by statute, 
in a proper case, the same as the adjudications of 
other courts not proceeding according to the course 
of the common law.® 

Generally, probate courts are ‘^inferior courts” so 
far as circuit^ or district^® courts are concerned; 
and the fact that a part of the jurisdiction of a pro¬ 
bate court is exempt from circuit court supervision 
does not prevent the former from being inferior to 
the Circuit court.i^ However, in some jurisdictions, 
probate courts are not. inferior to Circuit or dis- 
trict courts but are courts of concurrent jurisdic- 

2. Ala.—Birmin^ham Realty Co. v. 

City of Birminghara, S7 So. S40, 

205 Ala. 27S. 

3. X.J.—Oetjen v. Hintemann, 106 
A. 213, 91 N.J.Law 429. 

4. Wis.—In re Booth, 3 Wis. 1. 

5. N.J.—State v. Passaic Ct. of C 
PL. 38 N.J.Law 182. 

11 C.J. p 134 note 76. 
e. Pa.—Morch v. RaubitscHek, 28 A. 

369, 159 Pa. 559. 

11 C.J. p 134 note 77. 

7. N.J.—^Brush v. Young, 28 N.J. 

Law 237. 

11 C.J. p 133 note 64. 

8. Ala.—Ex p. Roanoke, 23 So. 524, 

117 Ala. 547. 

11 C.J. p 133 note 65. 

9. Mich.—Mitchell v. 

Judge, 119 N.W. 916, 

550. 

10. Tex.—Hurley v. Hirsch, Civ. 

App., 66 S.W.2d 387, error dis- 
missed. 

11. Mich.—Swift V. Wayne Cir. 

Judges, 31 N.W. 434, 64 Mich. 479. 

12m 111.—Schaelfer v. Burnett, 77 N. 

E. 546, 221 111. 315. 

11 C.J. P 133 notes 68, 69. 


tion, so that the writ does not lie from the latter 
to the former. 

The writ does not lie where there is an adequatc 
remedy by appeal or otherwise,^® nor where the 
matter sought to be reviewed rests in the discretion 
of the probate courtand in some States the 
writ issues only when the court acts without ju¬ 
risdiction or in excess of its jurisdiction.^® In 
other States, however, it seems that, if no appeal 
lies, such orders are reviewable on certiorari.^® In 
some jurisdictions, it is held that certiorari is a 
proper but not an exclusive remedy to correct an er¬ 
ror in decision by a probate court.^'^ 

The writ also lies, it is held in some jurisdic¬ 
tions, to review an order of a circuit court setting 
aside an order of a probate court, on the theory that 
the proceeding is not according to the course of 
the common law, where the re ver sal of the order 
of the circuit court would carry with it the rein- 
statement of the order of the probate court.^® So, 
at least in jurisdictions following this view, certio¬ 
rari lies to review the judgment of a circuit court 
affirming the order of a probate court construing a 
will.i^ 

§ 46. Particular Board or OSicers 

In a proper case certiorari wlll lie to review the acts 
and orders of varlous boards or ofRcers. 

Certiorari lies, in a proper case, to review the 
actions of boards of supervisors,^® boards of edu- 
cation,®^ boards of equalization,^^ boards of 

County V. Melton, 86 So. 369, 123 
Miss. 615. 

11 C.J. p 134 note 80. 

21. Ark.—Park v. Rural Special 
School Dist. No. 26, 292 S.W. 697, 
173 Ark. 514—Mitchell v. Directors 
of School Dist. No. 15, 239 S.W. 
371, 153 Ark. 50. 

Mo.—State v. Board of Bducation, 
242 S.W. 85, 294 Mo. 106. 

56 C.J. p 249 note 35. 

22. Mo.—State ex rei. Gardner v. 
Hali, 221 S.W. 708, 282 Mo. 425. 

61 C.J. p 748 note 80. 

Not a tribunal 

A state board of equalization, al- 
though its acts are judicial, has been 
held not to be a tribunal within the 
meaning of a constitutional provi- 
sion limiting the superintending con- 
trol of Circuit courts over all in¬ 
ferior tribunals.—State ex rei. Gard¬ 
ner V. Hali, supra. 

Common-law power not limited 
A constitutional provision, limit¬ 
ing control of the circuit courts over 
'certain inferior tribunals, does not 
limit the genera! common-law juris¬ 
diction of Circuit courts in certiorari. 
—State ex rei. Gardner v. Hali, su¬ 
pra. 


13. Mich,—;-John Hancock Mut. L. 
Ins. Co. V. Hili, 65 N.W. 748, 108 
Mich. 129. 

11 C.J. p 133 note 70. 

14. Mich.—Goss v. Stone, 29 N.W, 
735, 63 Mich. 319. 

11 C.J. p 133 note 71. 

15. Ark.—Phelps v. Buck, 40 Ark. 
219. 

11 C.J. p 133 note 72. 

IG. Cal,—Security-Pirst Nat. Bank 
of Los Angeles v. Superior Court 
in and for Los Angeles County, 37 
P.2d 69, 1 Cal.2d 749. 

11 C,J. p 134 note 73. 

17. Ga.—Pierce v. Pelts, 92 S.E. 541, 
.146 Ga. 809—Seagraves v. Powell 

Co., 85 S.E. 760, 143 Ga. 577— 
Bay Prob. I Stephens v. Bell, 153 S.E. 99, 41 
155 Mich. I Ga.App. 353. 

18. Mich.—^Welch v. Van Auken, 43 
N.W. 371, 76 Mich. 464. 

19. Mich.—Glover v. Reid, 45 N.W. 
91. 80 Mich. 228. 

20. lowa.—Riggs v. Board..of Sup’rs 
of Van Buren County, 164 N.W. 
359, 181 lowa 178. 

Miss.—^Bosrd of Sup’rs of Porrest 
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health,^^ boards of municipal trustees,^^ real estatc 
brokers' boards,town boards,state professional 
boards,27 county commissioners,28 drainage com- 
missioners,29 Insurance commissioners,30 road and 
Street commissioners,^! public Service commission- 
ers,22 election officers,^^ liquor license officers,^^ 
school officers,^® tax assessors,^^ the mayor of a 
city,^*^ the city council,SS clerk of a fire district,^^ 
and other public officials and tribunals exercising a 
judicial or quasi-judicial function.^o 

On the other hand, the writ has been refused to 
review particular acts or orders of boards of elec- 


§ 46 

tion,4i education,42 censors,^^ equalization,^^ or 
public Utilities,*^® gtate professional boards,war- 
time draft boards,"^7 highway commission,^^ rail- 
road commission,^^ fish and game commission,®^ 
state deposit guaranty comniission,Si road commis- 

sioners,52 sewer district commissioners,^^ pjiot com- 

missioners,^^ commissioner of corporations,^^ liq¬ 
uor license officers,^® the governor of a state, ^7 
state treasurer,^^ or the legislative or administra¬ 
tive acts of other public officers and tribunals,®^ 

The orders or acts of a nongovernmental body 
are not subject to review by certiorari.^^ 


23. N.T.—Matter of Lauterjung, 48 
N.T.Super. 308. 

24 Cal.—Bayside Land Co. v. Dol- 
ley, 284 P. 479, 103 Cal.App. 253. 

25. Wis.—State v. Grootemaat, 231 
N.W. 628, 202 Wis. 155. 

26. N.T.—Sage v. Broderick, 173 N. 
E. 908, 255 N.T. 19, affirming 230 
N.T.S. 904. 224 App.Div. 777. 

63 C.J. P 213 note 14, 

27. Fla.—State v. Simmons, 140 So. 
187, 104 Fla. 487. 

N.M.—State ex rei Board of Com'rs 
of State Bar v. Kiker, 261 P. 816, 
817, 33 N.M. 6, citing Corpus Juris. 
48 C.J. p 1104 note 55. 

28. Ga.—'Leathers v. .Furr, 62 Ga. 
421. 

11 C.J. P 134 note 81. 

29. Mich —-Clinton Tp. v. Teachoub, 
111 N.W. 1052, 150 Mich. 124, 

19 C.J. p 744 note 30. 

30. N.H.—State v. Stevens, 99 A. 
723, 78 N.H. 268, L.R.A.1917C 528. 

31. Mass.—Marcus v. Board of 
Street Com’rs of City of Boston, 
147 N.E. 866, 252 Mass. 331. 

29 C.J. p 488 notes 46, 47, p 489 note 

48. 

32. Idaho.—^Idaho Power, etc., Co. 

V. Blomquist, 141 P. 1083, 26 Ida¬ 
ho 222, Ann.Cas.l916E 282. 

Miss.—Gulf, etc., B. Co. v. Adams, 
38 So. 348, 85 Miss. 772. 

33. lowa.—^Jones v. Fisher, 137 N. 

W. 940, 156 lowa 582. 

20 C.J. p 270 notes 31, 32. 

34 11.1.—Greenough v. Warwick, 78 
A. 262, 31 R.I. 559. 

33 C.J. p 557 note 52. 

35. Mo.—State v. Ross, 286 S.W. 
726, 220 Mo.App. 388. 

56 C.J. p 249 note 35. 

36. 111.—Jarman v. Board of Re¬ 
view of Schuyler County, 178 N.E, 
91, 345 111. 248. 

61 C.J. p 865 note 29. 

37. N.T.—Peo. V. Cooper, 21 Hun 
517, affirming 58 How.Pr. 358. 

38. Tenn.—^Mayor and Board of 
Commissioners v. Croom, 1 Tenn. 
App. 420. 

11 C.J. p 134 note 93. 


39. R.I.—Stender v. Murphy, 152 A. 
44. 

40. Secretary of state 

Under the provisions of the con- 
stitution and statutes of Mississippi, 
the Circuit court has the jurisdiction 
to review by certiorari the action 
of the secretary of state in refer- 
ence to the sufficiency and legality 
of a petition under an Inltiative and 
Referendum Amendment.—^Power v. 
Robertson, 93 So. 769, 130 Miss. 188. 

41. S.C.—^Ex p. Carson, 5 S.C. 117. 

42. Miss.—^Anderson v. Franklin 
County School Board, 146 So. 134, 
164 Miss. 646—Board of Supervi- 
sors V. Stephenson, 130 So. 684, 
reversed on other grounds 134 So. 
142, 160 Miss. 372. 

56 C.J. p 249 note 37. 

43. Tenn.—Binford v. Carline, 9 
Tenn,App. 364. 

44. Cal.—Standard Oil Co. of Cali- 
fornia v. State Board of Equaliza- 
tion, 59 P.2d 119, 6 Cal.2d 557. 

45. Cal.—A. R. G. Bus Co. v. Board 
of Public Utilities of City of Los 
Angeles, 185 P. 386, 181 Cal. 508. 

46. Cal.—^Whitten v. California 
State Board of Optometry, 65 P.2d 
1296—Hartman v. Board of Chiro- 
practic Examiners, App,, 66 P.2d 
705. 

47. U.S.—^In re Kitzerow, D.C.Wis., 
252 P. 865. 

48. Wis.—State v. Wisconsin High¬ 
way Commission, 198 N.W. 753, 
183 Wis. 614. 

49. Miss.—Cumberland Telephone & 
Telegraph Co. v. State, 100 So. 878, 
135 Miss. 835. 

50. Cal.—^Franco-Italian Packing Co. 
V. Fish and Game Commission, 243 
P. 705, 75 Cal.App. 794—Southern 
California Fish Corporation -v. Fish 
and Game Commission, 243. P. 705, 
75 Cal. App, 792—Pacific Marine 
Products Co. v. Fish and Game 
Commission, 243 P, 705, 75 Cal. 
App. 791—Los Angeles Sea Food 
Packing Co. v. , Fish and Game 
Commission, 243 P. 705, 74 Cal. 
App. 793—Stafford Packing Co. v. 
Fish and Game Commission, 243 
P. 704, 75 Cal.App. 790—^Van Camp 
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Sea Food Co. v. State Fish and 
Game Commission, 243 P. 702, 75 
Cal.App. 764. 

51. N.D.~State v. Sorlie, 212 N.W. 
829, 55 N.D. 182—Bishop v. Depos- 
itors’ Guaranty Fund Commission, 
212 N.W. 828, 55 N.D. 178. 

52. Pa.—^Nobles v. Piollet. 16 Pa. 
Super. 386. 

53ta N.Y.—People ex rei. Desiderio vl 
Conolly, 144 N.E. 629, 238 N.Y. 
326, reversing People ex rei. De¬ 
siderio v. Connolly, 201 N.Y.S 934, 
207 App.Div. 886. 

54. Ga.—Daniels v. Commissioners 
of Pilotage for Bar of Tybee, 93 
S.E. 887, 147 Ga. 295. 

55. Cal.—^Dysart v. Daugherty, 62 

P.2d 612, 17 Cal.App.2d 525— 

Schwab-tVilson Mach. Corporation 
V. Daugherty, 59 P.2d 1057, 15 
Cal.App.2d 701. 

56. Cal.—^Knox v. Rainbow, 44 P. 
175, 111 Cal. 539. 

33 C.J. p 557 note 52. 

57. Minn.—In re Marshall County, 
179 N.W. 371, 146 Minn. 460. 

58. Mass.—City of Chelsea v. Treas- 
urer and Receiver General, 130 N. 
E. 397, 237 Mass. 422. 

59. Fixing bouudaries 

Action by judge of county Cir¬ 
cuit court fixing the boundaries of 
a drainage district under a petition 
asking that the boundary lines be 
extended is not reviewable by cer¬ 
tiorari.—State ex rei Manion v. Daw- 
son, 225 S.W. 97, 284 Mo. 490. 

60. Cal,—Hill-Tellman v, Musicians* 
Union of San Francisco, 227 P. 646, 
67 Cal.App. 279. 

nCedical society has been held not 
a legal tribunal, so that its acts 
could be reviewed by certiorari.— 
Peo. V. Dutchess County Medical 
Soc., 32 N.Y.S. 415, 84 Hun 448. 
Musicians’ associatiou 

Certiorari was not proper remedy 
to review an order of a voluntary 
unincorporated musicians’ associa- 
tion, imposing a fine on a former 
member.—Hill-Tellman v. Musicians' 
Union of San Francisco, 227 P. 646, 
67 CaLApp. 279. 
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A court-martial has been held a ''tribunal,” the 
proceedings of which may be reviewed by certio¬ 
rari,but there are decisions to the contrary Hold¬ 
ing that such proceedings cannot be reviewed by 
certiorari.®- It has also been held that errors and 


injustice done in proceedings before an examining 
board convened under authority of an act of con- 
gress, enacted to provide for the promotion or re- 
tirement of army officers, cannot be corrected on 
certiorari.®^ 


IV. WHO MAY INSTITUTE PROCEEDINGS 


§ 47. Right Confined fo Parties 

Generally, certiorari proceedings must be brought 
by One who was a party to the prior proceedings, but in 
a proper case may be brought by a person not a party 
but interested. 

As a general rule, persons not parties to the rec- 
ord are not entitled to certiorari,®^ except perhaps 
in exceptional cases.®^ Ordinarily, the remedy of 


a stranger to the record is to have himself made a 
party by moving to set aside the judgment or or- 
der, and, in case the order is not appealable, he may 
then resort to certiorari.®® As an exception to this 
rule, it is generally recognized that a person with 
a personal interest in the subject matter of the pro- 
ceeding may sue out the writ,®^ and that a person 
is interested so as to be entitled to the writ if he is a 


Trade miioxi 

Certiorari was not available to 
member of trade union to review de- 
cision of union’s appellate body sus- 
taining a decision of a trial board of 
the Union which found petitioning 
member guilty of charges preferred 
against him constituting cause for 
reprimand, fine, suspension, or ex- 
pulsion.—Pratt v. Rudisule, 292 N. 
y.S. 68, 249 App.Div. SOS. 

61. Tenn.—Durham v. U. S., 4 

Hayw. 54. 

40 C.J. p 703 note 29. 

63. Mass.—Ex parte Dunbar, 14 
Mass. 393. 

5 C.J. p 363 note 44 [a]—40 C.J. p 
703 note 27. 

63. U.S.—Reaves v. Ainsworth, 31 
S.Ct. 230, 219 U.S. 296, 55 L.Ed. 
225, affirming 28 App.D.C. 157. 

64. Ala.—^Poyner v. Whiddon, 174 
So. 507, 234 Ala. 168—^Ex parte 
Ewart-Brewer Motor Co., 99 So. 
836, 211 Ala. 191, denying certio¬ 
rari Ex parte Cunningham, 99 So. 
834, 19 Ala.App. 584. 

Cal.—Katenkamp v. Department of 
Finance, Division of State Lands, 

49 P.2d 897, 9 Cal.App.2d 343— 
Faias v. Superior Court in and for 
Alameda County, 24 P.2d 567, 133 
Cal.App. 525. 

Fla.—United Mut. Life Ins. Co. v. 

Sholtz, 163 So. 690, 121 Fla. 260. 
Ga.—^Perry v. Zeigler, 147 S.E. 590, 
39 Ga.App. 404. 

lowa.—^Ash V. Board of Civil Service 
Commissioners, 247 N.W. 264, 215 
lowa 908. 

Nev.—Mack v. District Court of Sec- 
ond Judicial Dist. in and for Was- 
hoe County, Department No. 2, 258 
P. 289, 50 Nev. 318. 

S.D.—Crowell v. Circuit Court of 
Brookings County, 209 N.W. 539, 

50 S.D. 276. 

11 C.J. p 134 note 98. 

Guardian ad litem, appointed in 
partition proceeding-s, who was in no 
way a party to proceedings in pro¬ 
bate, cannot auestion by certiorari 


the orders made therein.—Salomon 
V. Newby. 228 N.W. 661. 210 lowa 
1023. overruled 232 N.W. 176. 

Heir and guardian stood in the 
position of strangers to whom cer¬ 
tiorari could not be granted to re¬ 
view an order of a superior court 
permitting claimant to enforce a 
dormant judgnuent against the es- 
tate.—Faias v. Superior Court in and 
for Alameda County, 24 P.2d 567, 133 
Cal.App. 525. 

Mortgagee 

The mortgagee of the automobile 
not being a party to proceeding by 
which judgment was recovered 
against mortgagor was not entitled 
to writ of audita querela to quash 
levy of execution on automobile and 
could not, therefore, obtain writ of 
certiorari in lieu of audita querela 
for same purpose.—Baker v. Pene- 
cost, 106 S.W.2d 220, 171 Tenn. 529. 
Stranger to election contest 
Philippine.—^Abendan v. Llorente, 10 
Philippine 216, 6 Off.Gaz. 532. 
Witnesses who were not parties to 
an action were not entitled to re¬ 
view an order requiring answers to 
certain interrogatories.—Howe v. Su¬ 
perior Court of California in and for 
Sacramento County, 274 P. 992, 96 
CaLApp. 769. 

65. lowa.—^Ash v, Board of Civil 
Service Com’rs of City of Des 
Moines, 247 N.W'. 264, 215 lowa 
908. 

Nev.—Electrical Products Corpora¬ 
tion V. Second Judicial Dist. Court 
in and for Washoe County, 23 P.2d 
501, 55 Nev. 8. 

S.D.—Crowell v, Circuit Court of 
Brookings County, 209 N.W. 539, 
50 S.D. 276. 

11 C.J. p 134 note 99. 

6Sw Cal.—Faias v. Superior Court in 
and for .Alameda County, 24 P.2d 
567, 133 CaLApp. 525. 

11 C.J. p 135 note 1. 

67. Ala.—^Poyner v. Whiddon, 174 
So. 507, 2^^4 Ala. 168. 
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Municipal bondliolders 
Failure of city to invoke certio¬ 
rari to review quo warranto judg¬ 
ment that amended charter did not 
confer authority upon city officials 
to issue bonds does not affect right 
of bondholder to obtain permissi- 
ble review of judgment.—State v. 
Crawford, 140 So. 333, 104 Fla. 440. 

Owner of adjacent nplauds 
Determination of commissioners 
of land office, conveying under stat¬ 
ute the interest of the state in lands 
under navigable water to a village 
for a Public park, with permission to 
the village to selL part of the land 
to another, may be reviewed on cer¬ 
tiorari brought by the relators, who 
claimed that they were owners of 
the uplands and were alone entitled 
to conveyance of the land.—People 
ex rei. Moenig v. Commissioners of 
Land Office, 173 N.Y.S. 649, 186 App. 
Div. 139. 

Party insnred under accident policy 
In suit against owner of automo¬ 
bile and its liability insurer for in¬ 
juries caused by collision between 
defendanfs automobile and truck on 
which plaintiff was riding, owner of 
automobile was held to have direct 
interest in liability of insurer on 
judgment rendered for plaintiff, and 
hence writ to review judgment de- 
claring insurer not liable was prop- 
erly granted to such owner.—Jones 
v. Shehee-Ford Wagon & Harness 
Co., 163 So. 129, 183 La. 293, setting 
aside, App., 160 So. 161, reinstated 
157 So. 309. 

Questioning recovery by another 
On certiorari to review judgment 
of court of appeals in interpleader 
action to determine claims to re- 
ward, relators, having been adjudg- 
ed by court of appeals not entitled 
to any part of reward, were not en¬ 
titled to question ruling granting re¬ 
ward to another claimant.—State ex 
rei. Bennett v. Becker, 76 S.W.2d 363. 
quashing Bennett v. Gerk, 61 S.W.2d 
241, 230 Mo.App. 601. 
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party in form “or in substance” to the proceeding 
sought to be reviewed, so as to be concluded by the 
determination thereof.®^ A party is one “in sub- 
stance” where the decision involves special, imme¬ 
diate, and direct injury to his interests.^^ 

Interested parties. As examples of persons not 
parties, but interested, ^vho have been held entitled 
to the writ, may be mentioned creditors an at- 
torney with a lien for Services on a judgment in fa¬ 
vor of one party a person against whom a judg- 
ment is sought to be enforced ^ person who has 
been ousted from his job by a decision of a civil 
Service commission heirs or distributees dissatis- 
fied with proceedings in the probate court;'^^ any 
person interested in an estate which has been dis- 
posed of by the administrator under a void order;75 
the attorney general as representative of the peo- 
ple;*^^ or a tenant in common injured by error of 
commissioners in partitionJ^ 

A judge has such an interest in upholding the ju- 
risdiction of his court over questions which the 
law has intrusted him with that he may resort to 
certiorari to maintain it.'^^ However, it has been 
held incompetent for a justice of the peace, whose 
judicial act is sought to be reviewed or set aside, to 
sue out certiorari in his own right for the purpose 
of invalidating a ruling made by a superior court. 

§ 48. - Proceedings Conducted without 

Regular Parties 

Certiorari may be granted to persons bound by pro¬ 
ceedings in which there are no parties. 


It has been recognized that in proceedings where 
there are no formal parties and no appeal or other 
remedy for excess of jurisdiction, a review on cer¬ 
tiorari is allowed to those who are substantially 
the parties, and who are bound by the proceed¬ 
ings. 

§ 49. Parties Entitled, and Who Are Parties 

Either party to a proceeding, in a proper case, is 
entitled to certiorari. 

Either party to a proceeding is entitled to the 
writ in a proper case.^^ Unless the judgment of 
the inferior tribunal is in favor of applicant in all 
particulars and to the fullest extent, he is not de- 
prived of his right to the writ because he prevail- 
ed in the lower court in some particulars but the 
writ has been denied where applicant therefor pre- 
vailed in the inferior court, but sought a review 
merely for the purpose of compelling his adversary 
to incur further costs.^^ 

Subject to these general rules, it has been held 
that certiorari cannot issue in a purely personal 
proceeding w’^here the person in whose name appli- 
cation is made is dead;^^ that an intervener has 
the same right to the writ as the original parties 
that a petitioner for relief is ordinarily considered 
a party;®® that a municipality may bring the pro¬ 
ceedings,®'^ if duly authorized;®® and that a judge 
made a party in his official capacity may sue out 
the writ.®^ 

Where the right to certiorari is granted by statute 
to certain persons in a special proceeding, persons 


68. Nev.—Electrical Products Cor¬ 
poration V. Second Judicial Dist. 
Court, in and for Washoe County, 
23 P.2d 501, 503, 55 Nev. 8, citing 
Corpus Juris. 

11 C.J. p 135 note 2. 

68. Wis.—State v. Anderson, 109 N. 
W. 981, 130 Wis. 227—State v. 
Drake. 109 N.W. 982, 130 Wis. 152, 
10 Ann.Cas. 860. 

70. Nev.—Electrical Products Cor¬ 
poration V. Second Judicial Dist. 
Court, in and for Washoe County, 
23 P.2d 501, 55 Nev. 8. 

11 C.J. p 135 note 4. 

71. lowa.—Grimes Sav. Bank v. 
Jordan, 276 N.W. 71. 

72. Cal.—Clary v. Hoa^land, 5 Cal. 
476. 

73. lowa.—Ash v. Board of Civil 
Service Commissioners, 247 N.W. 
264, 215 lowa 908. 

74u Pia.—Deans v. Wilcoxon, 18 
Fla. 531. 

—Perry v. Perry, 4 N.C. 617. 
Tex.—Norris v. Duncan, 21 Tex. 594. 
Wash.—In re Sullivan, 78 P. 945, 36 
Wash. 217. 

11 C.J. p 135 note 6. 


75. Tex.—^Planagan v. Pierce, 27 
Tex. 78. 

76. Mo.—State ex rei. Shartel v. 

Westhues, 9 S.W.2d 612, 320 Mo. 
1093. . 

77. Me.—^Dyer v. Lowell, 30 Me. 217. 

78. Mich.—Flowers v. Command, 
175 N.W. 406, 208 Mich. 199. 

Mo.—State ex rei. Thompson v. Nor¬ 
ton!, 191 S.W. 429, 269 Mo. 562. 

11 C.J. p 135 note 9. 

79. lowa.—^Travis v. District Court 
of Dallas County, 192 N.W. 835, 
199 lowa 653. 

80. Cal.—^Elliott V. San Di ego Coun¬ 
ty Super. Ct, 77 P. 1109, 144 Cal. 
501, 103 Am.S.R. 102. 

11 C.J. p 135 note 10. 

81. XJ.S.—^Russell V. Wheeler, Ark., 
21 F.Cas.No.l2,164a, Hempst. 3. 

11 C.J. p 135 note 11. 

Complaiuaut in. heariug hefore state 
departuieut 

Person defrauded by real estate 
agent, being authorized to call lat- 
ter to answer before state depart- 
ment and entitled to notice of its 
proceedings and judgment, is enti¬ 
tled to certiorari.—Scheidecker v. 
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Department of State, 273 N.T.S. 737, 
242 App.Div. 119, amended 275 N.Y.S. 
530, 242 App.Div. 891. 

82. N.Y.—Bissell v. Marshall, 6 
Johns. 100. 

11 C.J. p 135 note 12. 

83. N.Y.—^Hughes v. Stickney, 13 
Wend. 280. 

84. Mo.—State ex rei Jacobs v. 
Trimble, 274 S.W. 1075, 310 Mo. 
150. 

85. Idaho.—Gold Hunter Min., etc., 
Co. v. Holleman, 27 P. 413, 2 Ida¬ 
ho, Hasb., 839. 

86. N.Y.—^Peo. v. Wagner, 7 Dans. 
467, 1 Thomps. & C. 221. 

Petitioner for local option election 
A person signing a petition for a 
local option election has been held 
a party to a probate court proceed¬ 
ing calling the election and declar- 
ing the resuit.—St. John v. Richter, 
52 So. 465, 167 Ala. 656. 

87. N.Y.—^Peo. V. Wagner, 7 Dans. 
467, 1 Thomps. & C. 221. 

88i. Wis.—State v. Manitowoc Coun¬ 
ty, 16 N.W. 617, 59 Wis. 15. 

89. La.—State Voorhies, 23 So. 107, 
49 La.Ann. 1717. 
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not Corning within the statutory permission are not 
entitled to the writ.®® 

§ 50. Interest and Injury Necessary 

In order to be entitled to a writ of certiorari, a petl- 
tioner must have an interest in the proceeding to be re- 
viewed and must have 'sustained injury from the prior 
ruling therein. 

Irrespective of whether the petitioner was a par- 
ty in the lower court or tribunal, he is not entitled 
to the writ unless he has an interest in the proceed¬ 
ing sought to be reviewed, and has sustained an in¬ 
jury from the ruling therein.^^ Furthermore, the 
interest must be a substantial one,^^ since certio¬ 
rari issues only at the instance of persons having 

90. Orders of departmental commis- 
siou 

Under a statute providing that an 
order of a departmental commission- 
er may be reviewed by a person ap- 
pearing of record and opposing the 
making of the order,'a petitioner not 
appearing after notice is not enti¬ 
tled to certiorari.—Beck v. Ten 
Byck. 294 N.Y.S. 541, 162 Misc. 5. 

Begistratiou com3uission’s appeal 
from decree of common pleas court 
directing registration of voter, who 
had been convicted of intentionally 
interfering with inspector of regis¬ 
tration in performance of his duties 
by auarter sessions court which fail- 
ed to impose penalty of disfranchise- 
ment, was dismissible since statute 
does not give commission any stand- 
ing to prosecute an appeal to an ap¬ 
pellate court by certiorari or other- 
wise,—In re Moskowitz, 196 A. 498, 

329 Pa. 183. 

91. Cal.—Burlingame v. Justice"s 
Court of City of Berkeley, 33 P.2d 
669, 1 Cal.2d 71—In re Paulsen’s 
Estate, 170 P. 855, 35 Cal.App. 654. 

Fla.—Emerson v. Hughson, 141 So. 

877, 105 Fla. 558. 

Mass.—Morrison v. Selectmen of 
Town of Weymouth, 181 N.E. 786, 

279 Mass. 486. 

Mo.—State ex rei. Bennett v. Becker, 

76 S.'W.2d 363, 367, quashing Ben¬ 
nett V. Gerk, 61 S.W.2d 241, 230 
Mo.App. 60,1, quoting Corpus Juris. 

Mont—State v. District Court of 
Second Judicial Dist. in and for 
Silver Bow County, 19 P.2d 220, 93 
Mont. 439. 

N.J.—Seaman v. City of Perth Am- 
boy, 119 A. 278, 98 N.J.Law 174, 
affirming 116 A. 22, 97 N.J.Law 76. 

11 C.J. p 136 note 21. 

Beprivation. of something which, 
except for the alleged illegal act, 
prosecutor would have received, is 
essential to his right to review act 
of Public body.—Home Coal Co. v. 

Board of Bducation of City of Bay- 
onne, 174 A. 580, 12 N.J.Misc. 728. 

92. Mo.—State ex rei, Bennett v. 


actual grievances to redress.^3 Accordingly, one 
who has no interest in a controversy or record to 
be presented has no right to certiorari,even 
though he is a party,^^ and it follows that one who 
has transferred all his interest is not entitled to the 
writ,but an attempted partial assignment is no 
ban^"^ 

Some statutes authorize the writ to be granted to 
a person or party “beneficially interested/’ while in 
other statutes the words “persons aggrieved” are 
used; but both terms mean practically the same, 
and apparently do not affect this rule, independent 
of statute, that only one “interested” and “injured” 
can apply.^^ 

State V. District Court of Second Ju¬ 
dicial Dist. in and for Silver Bow 
County, 19 P.2d 220, 93 Mont. 439. 

(2) It has, likewise, been held 
where the judgment inter partes is 
not sought to be reviewed.—Burlin¬ 
game V. Justice’s Court of City of 
Berkeley, 33 P.2d 669, 1 Cal.2d 71. 

(3) “Party beneficially interested” 
is not restricted to one who was 
original party or made party by or¬ 
der of court.—Electrical Products 
Corporation v. Second Judicial Dist. 
Court in and for Washoe County, 23 
P.2d 501, 55 Nev. 8. 

(4) An order requiring an assign¬ 
ment to plaintiff of a mortgage and 
subrogating him to rights of the 
mortgagee is not reviewable on cer¬ 
tiorari on the petition of the mort- 
gagor and of mortgagees under a 
subsequent mortgage.—Hildebrand v. 
Superior Court in and for City and 
County of San Francisco, 159 P. 147, 
173 Cal. 86. 

(5) Manager of a warehouse • for 
the owner, who brought action for 
writ of review requiring police judge 
to certify transcript of record in 
search warrant proceeding under 
which three cases of opium were 
taken from the warehouse, was not 
a “party beneficially interested.”— 
James v. Police Court of City and 
County of San Francisco, 178 P. 867, 
39 Cal.App. 362. 

(6) Other applications see 11 C.J. 
p 136 note 24 [c]. 

“Person. aggrieved” 

(1) Owner of multiple dwellings 
subject to taxation, having neither 
intervened nor attempted to inter- 
vene in proceedings in which hous- 
ing board approved housing projects, 
was not “person aggrieved."—Mt. 
Hope Development Corporation v. 
James, 251 N.Y.S. 498, 233 App.Div. 
284, affirmed 180 N.B. 252, 258 N.Y. 
510. 

(2) 'Where no rights of a petition¬ 
er have been finally determined by 
an action of a common council in de- 


Becker, 76 S.W.2d 363, quashing 
Bennett v. Gerk, 61 S.W.2d 241, 230 
Mo.App. 601. 

S.D.—Crowell v. Circuit Court of 
Brookings County, 209 N.W. 539, 
50 S.D. 276. 

11 C.J. p 136 note 22. 

Anticipated injury 
City solicitor and members of City 
board of canvassers and registration 
have been held not entitled to cer¬ 
tiorari to prevent mayor, board of 
aldermen, and common council from 
considering charges which might re¬ 
suit in removing petitioners, and to 
quash records of respondents relat- 
ing to proposed hearing, since hear- 
ing when held may resuit in no in¬ 
jury to petitioners.—Messier v. 
Healey, 175 A. 828, 55 R.L 1. 

Citizen and owner of realty 
A resident Citizen and owner of 
realty in the city, in which some of 
the lines of the railway company 
run, may prosecute writs of certio¬ 
rari to review orders of board of 
Public utility commissioners increas- 
ing rates of company.—0’Brien v. 
Board of Public Utility Com’rs, 105 
A. 132, 92 N.J.Law 44, affirmed 106 
A. 414, 92 N.J.Law 587. 

»3. N.Y.—In re Carp, 166 N.Y.S. 
243, 179 App.Div. 387, affirmed 117 
N.E. 1063, 221 N.Y. 643. 

94. Miss.—Dickson v. Town of Cen- 
treville, 128 So. 332, 157 Miss. 490. 

95v Nev.—^Electrical Products Cor¬ 
poration v, Second. Judicial Dist. 
Court in and for Washoe County, 
23 P.2d 501, 55 Nev. 8. 

9©. N.D.—Sanderson v. Winchester, 
•85 N.W. 988, 10 N.D. 85. 

11 C.J. p 136 note 23. 

97. Cal.—^Ellis v. Superior Court in 
and for Riverside County, 33 p.2d 
60. 138 Cal.App. 552. 

98. Party beneficially interested 
(1) “Party beneficially interested,” 

under statutes entitling such party 
to bring certiorari, need not be a 
party to the proceeding where the 
court acted without jurisdiction.— 
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As illustrating persons interested and aggrieved 
may be mentioned the following: An insolvent 
against whom an order is made to account for cer- 
tain property;^^ an administrator ordered to pay 
out money of the estate a property owner against 
whom an appropriation of land is made;^ electors 
and landowners, to review a stock law election;^ 
the lowest bidder for a municipal contract, to re¬ 
view the award of the contract to another a com- 
pany, to review an order of the public Service com- 
mission authorizing a rival to issue securities;^ 
and a widow, to review the final settlement of an 
administratores account.6 

PariicuUir applications. An officer may have such 
an interest as to entitle him to the writ,^ but he is 
not entitled to the writ unless he has such an in¬ 
terest. ^ 

A newspaper publisher, it has been held, may re¬ 
view a void designation of a rival paper as the offi- 
cial paper for certain publications,^ although un¬ 
der certain circumstances, such as where he might 
not be designated if the proceedings were set aside, 
his application may be denied.^® It has also been 
held that the action of a board of county super- 
visors in selecting an official newspaper for the 
county is not reviewable at the suit of the owner 
and publisher of a rival newspaper, on the theory 
that no injury would resuit unless the compensation 
■ allowed would be overcompensation.^^ 

. The fact that one is the agent and attorney of 
the party beneficially interested does not attract 
to him the beneficial interest of his principal so that 


§ 51 

he may bring a writ under a statute which provides 
that the application for the writ must be made by a 
party beneficially interested.^^ 

Taxpayers may be so interested as to be entitled 
to the writ,but are not so interested in the action 
of the common council in seating a member 
and the decisions are conflicting where the same in¬ 
jury is sustained by ali taxpayers, as will be dis- 
cussed in the section immediately following. 

Grievances of others. Applicant must have 
grievances of his own, and must not base his right 
to the writ on the ground that the rights of others 
have been infringed.^^ Accordingly, corporations 
are not entitled to the writ for the purpose of re- 
dressing injuries to stockholders, and, conversely, 
individual stockholders are not entitled to the writ 
in behalf of the Corporation.^® 

§ 51. Persons Sustaining Injury in Common 
with Others 

Qenerally, certiorari wiii not lie to one sustaining an 
injury in common with the public, unless speciai in¬ 
jury can be shown, although in some jurisdictions this 
rule has been modified to allow a review by an in¬ 
dividua! when the interests of the generaf public are 
affected. 

It is a general rule that the writ is not available 
to an individual who has no direct or particular in¬ 
terest in the proceeding sought to be revised and 
who does not show that he will sufifer a speciai in¬ 
jury beyond that which will affect him in common 
with the public or others similarly situated,^*^ and 
this rule is especially applicable where another suf- 


claring vacant the petitioner’s posi- 
tion as water commissioner, the pe- 
titioner is not “aggrieved” by the 
determination.—In re Haase, 200 N. 
T.S. 419, 206 App.Div. 14, appeal dis- 
missed Haase v. Common Council of 
City of Elmira, 142 N.E. 320, 236 N. 
T. 650. 

(3) Under a statute authorizing 
department of state to hear and try 
complaints of real estate brokers' 
fraudulent practices, any victim 
thereof, permitted to call brokers to 
account before department, is a par¬ 
ty to proceeding with right to certio¬ 
rari as an aggrieved party.—Schei- 
decker v. Department of State, 273 
N.T.S. 737, 242 App.Div. 119, amend- 
ed 275 N.T.S. 530, 242 App.Div. 891. 

(4) Other examples see 11 C.J. p 
136 note 24 [a], [b]. 

90. Idaho.—^Madison v. Piper, 53 P. 
395, 6 Idaho 137. 

1. Mont.—State v. Second Judicial 
Dist. Ct, 46 P. 259, 18 Mont. 481. 

2. N.J.—Seaman v. City of Perth 
Amboy, 119 A. 278, 98 N.J.Law 174, 
affirming 116 A.' 22, 97 N.J,Law 76. 


3. Ala.—^Blount County Comrs. Ct. 

V. Whitby, 39 So. 911, 145 Ala. 668 
—Blount County Comrs. Ct. v. 
Johnson, 39 So. 910; 145 Ala. 553. 

11 C.J. p 136 note 27. 

4i N.J.—McGovern v, Trenton, 38 
A. 636, 60 N.J.Daw 402. 

5. N.T.—^Peo. V. Willcox, 100 N.E. 
705, 207 N.T. 86, 45 L.R.A.,N.S., 
629, reversing 136 N.T.S. 1031, 151 
App.Div. 832. 

6. Tex.—Hefflefinger v. George, 14 
Tex. 569. 

7. Ala.—Clarke v. Jack, 60 Ala. 271. 
Mich.—^Peo. v. Gladwin County, 2 N. 

W. 904, 41 Mich. 647. 

11 C.J. p 136 note 31. 

8. N.T.—^Peo. V. Cross, 83 N.T.S. 
1083, 87 App.Div. 56. 

11 C.J. p 137 note 32. 

9. N.T.—^Peo. V. Ford, 112 N.T.S. 
130, 127 App.Div. 444. 

10. N.T.—Peo. v. Raymond, 115 N. 
T.S. 275, 131 App.Div. 160. 

11. lowa.—^lowa News' Co. v. Har- 
rls, 17 N.W. 745, 62 lowa 501. 
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12. Mont.—State v. Napton, 62 P. 

686, 24 Mont. 450. 

11 C.J. p 137 note 36. 

13- Mo.—State ex rei Consol. School 
Dist. No. 2 of Pike County v. In¬ 
gram, App., 2 S.W.2d 113, 115, cit- 
ing Corpus Juris. 

N.T.—People v. Taylor, 205 N.T.S. 
897, 899, 210 App.Div. 196, citing 
Corpus Juris. 

S.C.—Rawl V. McCown, 81 S.E. 958, 
97 S.C. 1. 

11 C.J. p 137 note 37. 

14s. N.J.—^Wilson V. Camden, 42 A. 
837, 63 N.J.Law 200. 

15. N.J.—^Unger v. Fanwood, 55 A. 
42, 69 N.J.Law 548, 

11 C.J. p 137 note 40. 

16. N.J.—Snedeker v. Snedeker, 30 
N.J.Law 80—Silk Mfg. Co. v. 
Campbell, 27 N.J.Law 539. 

17. Ala.—^Poyner v. Whiddon, 174 
So. 507, 284 Ala. 168. 

Utah.—McCarthy v. Public Service 
Commission of Utah, 77 P.2d 331. 
11 C.J. p 137 note 42. 

By state’s attorney 

(1) Where a writ of certiorari is 
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ficient remedy through public instrumentalities is 
available.i^ This general rule has been modified, 
however, in many jurisdictions, so as to permit the 
suing out of the writ by persons whose interests are 
not distinguishable from the interest of the mass 
of the community, where the matter sought to be 
reviewed affects the public generally,^® or where 
private rights are invaded by persons clothed with 
authority to act, to prevent or redress public 
wrongs, especially if the enjoyment of public rights 
is threatened and public interests will thereby be 
subserved,-® Certiorari to review the actions of 


public officials will not lie in New Jersey in favor 
of prosecutors who have no personal or property in¬ 
terest to be specially and immediately affected by 
the action complained of,-^ irrespective of the fact 
that such officials may have exceeded their power .22 

§ 52. Estoppel 

A party may be held to have waived, op be estopped 
from asserting his right to certiorari by submitting or 
acquiescing in the jurisdiction, proceedings, or Judgment 
of the court or tribunal. 

A party may be estopped to avail himself of the 
writ, where he has invoked the jurisdiction,23 has 


asked in a case which does not in¬ 
volve a private right, and the injury 
is one affecting the public, it has 
been held that certiorari must be 
brought and prosecuted by a state’s 
attorney or the attorney-general.— 
Heppe V. Mooberry, 183 N.E. 636, 350 
111. 641. 

(2) It has also been held that, on 
application for prerogative writ of 
supreme court by the state on rela- 
tion of private individuals as tax- 
payers and electors, without first se- 
curing consent of attorney general, 
or his refusal to maintain action in 
state’s behalf, concerning only the 
state, its sovereignty, franchises, or 
prerogatives, and where no right of 
relators or any Citizen is immediate¬ 
ly threatened,. court may refuse to 
take jurisdiction.—State v. State 
Board of Canvassers, 172 N.W. 80, 44 
N.D. 126. 

(3 ) A private person may bring cer¬ 
tiorari if he is one of the members of 
the public who are injuriously afCect- 
ed by the wrong of which complaint 
is made.—Heppe v. Mooberry, supra, 

(4) Certiorari may be brought by 
legal voters residing in the territory 
involved where their rights are in- 
juriously aifected by proceedings to 
detach territory from one school dis- 
trict and attach it to another.—Hep¬ 
pe V. Mooberry, supra. 

18. N.J.—Jersey City v. State, 22 
A. 190, 53 N.J.Law 434, reversing 
18 A. 586, 696, 52 N.J.Law 65— 
State v. Hollinshead, 2 A. 244, 47 
N.J.Law 439—State v. Holmdel 
Tp., 36 N.J.Law 79. 

11 C.J. p 137 note 43. 

18. Cal.—^Harpham v. Board of 
Sup'rs of Ventura County, 182 P. 
324, 41 Cal.App. 192. 

11 C.J. p 138 note 44. 

ISuforcemexit of public dnty 

Petitioners, as citizens, taxpay- 
ers, and voters, are proper parties to 
enforce a public duty of attorney 
general and secretary of common- 
wealth in connection with initiative 
petitions, as provided for in the 
state constitution.—Hortou y. At¬ 


torney General, 169 N.E. 552, 269 
Mass. 503. 

20. N.J.—State v. Williams, 41 N.J. 
Law 332, 32 Am.R. 219. 

11 C.J. p 138 note 45. 

21. N.J.—Downs v. Mayor and Com- 
mon Council of City of South Am- 
boy. 185 A. 15, 116 N.J.Law 511— 
Randolph v. Board of Chosen 
Freeholders of Union County, 41 
A. 960, 63 N.J.Law 155—State v. 
Trenton, 36 N.J.Law 79. 

11 C.J. p 138 note 46. 

Citizen and taxpayer 

(1) Citizens and taxpayers of a 
municipality have suiRcient status 
and interest to prosecute a review 
by writ of certiorari of ordinances 
and resolutions which tend to bur- 
den the taxing district with debt.— 
Cooper V. Town of Belleville, N.J. 
Sup., 118 A. 332—^Biddle v. Riverton, 
33 A. 279, 58 N.J.Law 289—State v. 
Consumer’s Water Co., 28 A. 578, 66 
N.J.Law 422—State v, Robbins, 25 
A. 471, 54 N.J.Law 566—State v. Jer¬ 
sey City, 34 N.J.Law 390. 

(2) It has also been held that 
where prosecutor seeks by certiorari 
to review, as Citizen and taxpayer, 
an ordinance hy the mayor and com- 
mon council, and his status as such 
has not been attacked by proofs or 
other proceedings prior to argument 
on final hearing, his Qualifications 
are beyond attack.—Jordan v. Bor- 
ough of Dumont, 143 A. 843, 105 N. 
J.Law 197, reversing 141 A. 12, 6 N. 
J.Misc. 311—^Lombardo v. Borough 
of Lodi, 144 A. 123, 7 N.J.Misc. 72— 
Jackson v. Gloucester City, 141 A. 
743, 6 N.J.Misc. 451. 

(3) It has, likewise, been held that 
a Citizen has the right to question 
by direct attack the validity of mu- 
nicipal action which may stand in 
the way of a prosecution for crime 
by the federal authorities.—^Wilson 
v. Commissioners of Jersey City, 
Sup., 107 A. 7.97, reversed on other 
grounds Wilson v. Board of Com’rs 
of Jersey City, 109 A. 364, 94 N.J. 
Law 119. 

Persons held to have speoial interest 
(1) Where prosecutor owned real 
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property on the corner of two 
streets, and a railroad company hav- 
ing a line of tracks for convenience 
of adjoining landowners on the side- 
walk within a few feet of prosecu- 
tor's property proposes to build a 
similar line on the sidewalk on the 
other side of the Street, thus com- 
pletely obstructing the approach to 
prosecutores property along the side- 
walks on both sides except over such 
tracks.—Seaman v. City of Perth 
Amboy, 116 A. 22, 97 N.J.Law 76, af- 
ftrmed 119 A. 278, 98 N.J.Law 174. 

(2) Where the surveyors of high- 
ways exceeded their jurisdiction, any 
person interested in the laying of 
the proposed road.—State v. Hoff- 
meister, 41 A. 722, 62 N.J.Law 565. 

Persons held to have insnfficient in¬ 
terest 

(1) Abutting property owner seek- 
ing review of ordinance permitting 
manufacturer to maintain spur track 
in streets.—^Altschul v. Jersey City, 
151 A. 468, 8 N.J.Misc. 708. 

(2) Unsuccessful bidder for city 
contract.—Home Coal Co. v. Board 
of Education of City of Bayonne, 174 
A. 580, 12 N.J.Misc. 728. 

Validity of ordinance affecting gen¬ 
eral public 

(1) Such an ordinance cannot he 
challenged by certiorari unless the 
prosecutor shows some injury pecu- 
liar to himself.—^Wilson v. Borough 

i of Sea Girt, 139 A. 426, 5 N.J.Misc. 
1042—11 C.J. p 138 note 46 [c]. 

(2) Accordingly, a writ of certio¬ 
rari for the purpose of testing the 
validity of a city ordinance, requir- 
ing a license fee from contractors, 
cannot be maintained, in the absence 
of a showing of conviction of the 
prosecutor for violation thereof.— 
Wilson V. Borough of Sea Girt, su¬ 
pra. 

22. N.J.—Meyer v. City of Perth 
Amboy, 133 A. 397, 4 N.J.Misc. 
464. 

23. Ala.—^Waltman v. Ortman, 170 
So. 545, 233 Ala. 170, second case, 
denying certiorari 170 So. 545, 27 
Ala.App. 269, first case—Poley v. 
Armstrong, 170 So. 547, 27 Ala. 
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submitted himself thereto without objection,^^ or 
has acquiesced or expressly consented to or 

sanctioned, the course of the proceedings.26 Ac- 
cordingly, a consent judgment,^'? a judgment by 
confession,2S or a judgment voluntarily paid-^ can- 
not be reviewed by certiorari. However, a motion 
to vacate an order and a later consent to the set- 


ting for hearing of a motion to modify the order, 
do not serve to estop a petitioner from seeking a 
writ of certiorari to set aside the modif 3 dng or- 
der.3® A party seeking to have his case determin- 
ed as if a writ of certiorari had been issued may 
not contend that certiorari was not a proper rem- 
edy.^i 


V. PROCEEDINGS AND DETERMINATION 


A. JURISDICTION, PARTIES, AND CONDITIOXS PRECEDEXT 


§ 53. Jurisdiction 

Courts of general common-law jurisdiction have, in 
the absence of constitutional or statutory restrictions, 
the power to issue writs of certiorari in a proper case. 

Courts exercising general common-law jurisdic¬ 
tion have, unless expressly inhibited by statute, the 
authority to issue a common-law writ of certiorari 
to inferior jurisdictions where the conditions un¬ 
der which the writ may issue, as discussed in §§ 6- 
41 supra, are present;^^ a court which is vested 
with both common-law and chancery jurisdiction 
cannot, however, award the writ in the exercise 


of its chancery jurisdiction.^3 Jurisdiction to issue 
a writ of certiorari cannot be conferred by consent 
of the parties.^'^ The court, having acqiiired ju¬ 
risdiction of the subject raatter by a proper appli- 
cation, is not deprived thereof by a denial of the. 
facts on which the application is based.^^ In the 
exercise of its jurisdiction in an original proceed- 
ing against a particular court or ofificer exercising 
judicial powers, the court cannot enjoin a strangcr 
to the action or require acts of parties not before 
the court. 

Venue. A general statute with reference to ven- 


App. 201, c‘ertiorari denied 170 So. 
548, 233 Ala. 175. 

11 C.J. p 138 note 47. 

24. Ark.—Sumerow v. Johnson, 19 
S.W. 114, 56 Ark. 85. 

Cal.—Mastick v. San Francisco Su¬ 
per. Ct., 29 P. 869, 94 Cal. 347. 
Mich.—Brody v. Penn Tp. Bd., 32 
Mich. 272, 

11 C.J. p 138 note 48. 

25. Mo.—State ex rei. St. Louis, I. 
M. & S. R. Co. V. Reynolds, 226 S. 
W. 564, 286 Mo. 204, modifying- 
Schulz V. St. Louis, I. M. & S. Ry. 
Co., 223 S.W. 757. 

11 C.J. p 138 note 49. 

Objections not ar^ed at a hear¬ 
ing on'a petition for certiorari may 
be treated as waived.—Morrison v. 
Selectmen of Town of W-eymouth, 
181 N.E. 786, 279 Mass. 486. 

Waiver or estoppel by delay 
Where no objection as to parties 
was made at the time when the 
writs of certiorari were allowed or 
when argument was had as to the 
granting of a stay, such objection is 
held to be waived and may not be 
made at a final hearing after the re- 
turn of the writ has been made.— 
0*Brien v. Board of Public Utility 
Com’rs, 105 A. 132, 92 N.J.Law 44, 
affirmed 106 A. 414, 92 N.J.Law 587. 

26. La.—State v, Judge First City 
Ct., 33 La.Ann. 15. 

Mich.—Hart v. State Fire Marshal, 
146 N.W. 169, 178 Mich. 609. 

N.T.—Peo.'v. Weld, 6 N.Y.S. 173. 

11 C.J. p 138 note 50. 

Beceiver of property 
A petitioner for certiorari cannot 


complain because of an order by the 
court that property be delivered to 
a certain attorney, where such attor- 
ney was designated by the petitioner 
as one to whom delivery might be 
made.—Highland Securities Co. v. 
Superior Court in and for Orange 
County. 6 P.2d 116, 119 Cal.App. 107. 

27. Tenn.—Coley v. Family Loan 
Co., 80 S.W.2d 87, 168 Tenn. 631. 

Substitute for uuavailable appeal 
Certiorari to review the entry of a 
consent judgment is a mere substi¬ 
tute for an appeal, and since a con¬ 
sent judgment is not reviewable by 
appeal, certiorari will not lie.—Coley 
V. Family Loan Co., supra. 

Judgment erroneous in part 

Petitioners for certiorari cannot 
attack judgment to which they con¬ 
sented and which they procured, 
even conceding it was erroneous in 
part.—Highland Securities Co. v. Su¬ 
perior Court in and for Orange Coun¬ 
ty, 6 P.2d 116, 119 CaLApp. 107. 

28. Wis.—State v. Braun, 245 N.W. 
176, 209 Wis. 483. 

Confession judgment releases er- 
rors and hence, cannot be carried up 
by appeal or certiorari.—State v. 
Braun, supra. 

26. Cal.—^Null V. Shasta County Su¬ 
per. Ct, 87 P. 392, 4 CaLApp. 207. 

30. Nev.—^Abell v. Second Judicial 
Dist. Court in and for Washoe 
County. 71 P.2d 111. 

31. N.J.—HoHoway v. Board of 
Com’rs of Borough of Haddonfield, 
160 A. 682, 10 N,J.Misc. 704. 

I 32. 111.—^Mason, etc., Special Drain-;? 
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age Dist. v. Griffln, 25 N.E. 995, 
134 111. 330. 

11 C.J. p 139 note 52. 

Constitutional recognition of pow¬ 
er to exercise superintending control 
over inferior tribunals embraces the 
right to have recourse to the extra- 
ordinary legal remedies of the com¬ 
mori law, such as certiorari, to keep 
such inferior tribunals within the 
bounds of their proper jurisdiction. 
—State V. Anderson, Mo.App., 101 S. 
W.2d 530. 

Self-executing provisions 
A constitutional provision empow- 
ering designated courts to correct 
the errors of inferior tribunals by 
certiorari does not require legisla- 
tion to give it effect.—Smith v. Join- 
er, 27 Ga. 65—Livingston v. Livings- 
ton, 24 Ga. 379. 

33. Ark.—Berry v. Hardin, 28 Ark. 
458. 

Mass.—Brockton v. Plymouth Coun¬ 
ty, 66 N.E. 427, 183 Mass. 42. 

11 C.J. p 139 note 53. 

34. Cal.—Standard Oil Co. of Cali- 
fornia v. State Board of Equaliza- 
tion, 59 P.2d 119, 6 Cal.2d 557— 
Jacobs V. Board of Dental Exam- 
iners, App., 75 P.2d 96. 

Objections to the jurisdiction may 

be raised at any stage of the pro- 
ceeding.—Clemmons v. Railroad 
Commission of State of California, 
159 P. 713, 173 Cal. 254. 

35. OkL—School Dist. No. 20, Car- 
ter County, v. Walden, 293 P. 199, 
146 OkL 19. 

36. U.S.—U. S. V. Elliott, D.C. 
Wash., 3 F.2d 496, affirmed, C.C.A., 
5 P.2d 292. 
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tie has been held applicable to a proceeding for cer- 

tiorari.37 

§ 54. - Power to Issue as Inherent or 

Statutory 

While the power to issue the writ is inherent In the 
common-law jurisdiction of a proper court, it is usually 
expressly or by necessary impiication conferred by con- 
stitutional and statutory provisions. 

While it would seem that the power to issue a 
writ of certiorari in a proper case is inherent in 
courts of common-law jurisdiction, it is, in most 
States, expressly or impliedly conferred by consti- 
tutional and statutory provisions which are, in 
some instances, merely an affirmance of common- 
law powers.^S Unless the authority is inherent or 
the jurisdiction is expressly or impliedly conferred 
by constitutional or statutory provisions, there is 
no power to issue the writ,^^ and where the pro- 
vision is statutory the conditions imposed by the 
statute as a prerequisite to its existence must ex- 

§ 55. - Power of Particular Courts 

While the power to issue the writ of certiorari is 
in some Instances conferred on ali courts by constltutlon- 
ai or statutory provisions, ordinarlly the particular courts 
which have such power are expressly designated. 

In some States the statute or constitution confers 
the power to issue the writ on ali courts, although 
a provision that the writ may he granted by ‘'any 
court,etc., has been held to mean any court of 


original jurisdiction.^^ Ordinarily, however, the 
particular courts given the power to issue the writ 
are expressly designated and in some instances ju¬ 
risdiction is conferred on clerks of courts, justices 
of the peace, etc. At common law, the rule was 
that the writ could be allowed only by the court in 
which the proceedings were to be heard, or by the 
judge or officer thereof, but the contrary practice 
has prevailed in Alabama for so many years as to 
have become settled in that state.'^^ ^ judge 
cannot grant or refuse certiorari against himself.^s 

Federal courts. The jurisdiction of federal 
courts to issue writs of certiorari generally is treat- 
ed in C.J.S. title Federal Courts § 14, also 25 C.J. 
p 699 notes 43-49. The authority of the supreme 
court of the United States to issue such writs is 
specifically treated in that title §§ 204, 233, also 25 
C.J. p 871 note 44-p 879 note 26, p 924 notes 54-58; 
and the power of the Circuit court of appeals, there- 
in § 286, also 25 C.J. p 966 note 83. , 

State supreme court. The power of a court of 
last resort, or of general appellate jurisdiction, to 
issue a writ of certiorari in aid of its jurisdiction is 
usually present under the various constitutional and 
statutory provisions and it has been pointed out 
that some constitutional provisions vest the court 
with the same power and authority in the case as 
if it had been carried directly by appeal to that 
court.^5 The justices of such court have by au¬ 
thority of some statutes the power to issue the writ. 


37. Ag^ainst state ”board of equaliza- 
tion 

Certiorari against a state board 
of equalization which resides and 
can be found only in the state capi¬ 
tal must be brought in that county» 
under a statute requiring suits to be 
brought in the county where defend¬ 
ant resides or where plaintiff resides 
and defendant may be found, and, 
where it questions the validity of 
the action of the board in fixing the 
value of property for taxes, it can¬ 
not be brought in another county 
where the propenty taxed is located, 
as a suit whereby title to real estate 
may be affected, or for the enforce- 
ment of the lien of a special tax bili 
thereon and, although a local action, 
accrues at the state capital where 
the order complained of is made.— 
State ex rei. Gardner v. Hali, 221 S. 
W. 708, 282 Mo. 425. 

38. Cal.—^Department of Public 
Works of California, Division of 
Water Rights, v. Superior Court in 
and for Siskiyou County, 239 P. 
1076, 197 Cal. 215. 

38. Cal.—Standard Oil Co. of Cali¬ 
fornia V. State Board of Equaliza¬ 
tion, 59 P.2d 119, 6 Cal.2d 557. 

11 C.J. p 139'note 56. 


40. Mont.—State v. District Court 
of Second Judicial Dist. in and for 
Silver Bow County, 272 P. 525, 83 
Mont. 400. 

41. Cal.—Miliken v. Huber, 21 Cal. 
166. 

42. Ala.—^Adams v. Troy, 1 Ala.App. 
544. 

43. La.—Italian Homestead Ass’n v. 
Lewis, 139 So. 769, 174 La. 94. 

44. Mass.—^Itlerchants Mut. Casual- 
ty Co. V. Justices of Superior 
Court, 197 N.E. 166, 291 Mass. 164. 

Mo.—State ex rei Gardner v. Hali, 
221 S.W, 708, 2S2 Mo. 425. 

Power of particular appellate courts 
see C.J.S. title Courts §§ 314485, 
also 15 C.J. p 1026 note 39-p 1127 
note 17. 

Iu Oregou, under the constitution¬ 
al provision giving the supreme 
court original jurisdiction in manda¬ 
mus, quo warranto, and habeas cor¬ 
pus proceedings, the mention of 
those proceedings is held to exclude 
ali others, such as writ of review.— 
State V. Kozer, 247 P. 806, 118 Or. 
556. 
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Iu Teuuessee 

(1) The supreme court has broad 
powers, inherent and statutory, re- 
specting issuance of writs of certio¬ 
rari to enforce its supervisory juris¬ 
diction of inferior tribunals, and the 
supreme court or the court of ap¬ 
peals has the same jurisdiction to 
award a writ of certiorari, where ap¬ 
peal or writ of error does not lie, to 
correct errors of inferior courts, that 
the Circuit court has in such cases 
to aw^ard the writ to correct errors 
of tribunals inferior to that court.— 
Cockrill V. People's Sav. Bank, 293 
S.W. 996, 155 Tenn. 342. 

(2) That petitioner erroneously 

applied to court of appeals for writs 
of certiorari and supersedeas instead 
of to the supreme court on the chan- 
cellor's denial of, an injunction, 
which was the only nelief sought by 
the bili, was disregarded as ill-ad- 
vised and without effect in determin- 
ing whether the supreme court had 
jurisdiction to entertain a petition 
for such writ.—Cockrill v. People’s 
Sav. Bank, supra, , ■ 

45w La.—Llorens v. McCann, 175 So. 

442, 187 La. 642, reversing, App., 

171 So. 481. 
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and a single justice acts, normally, as a single jus- 
tice, and not as the court itself, in awarding and de- 
termining a rule to show cause why a writ of cer¬ 
tiorari shoiild not be allowed.^® 

Higher coiirts of original jurisdiction. On ac- 
count of the inconvenience and delay occasioned by 
repeated applications to the supreme courts, juris¬ 
diction to grant the writ of certiorari has in many 
instances been conferred by express statutory en- 
actment on the higher courts of original jurisdic¬ 
tion, which possess the same general power of su- 
perintending control over the lower courts of the 
state that is inherently vested in the court of last 
resort over ali other courts. These courts, held to 
have power to issue the writ, include Circuit 
courts,district courts,and superior courts, 
which are all of the same general jurisdiction but 
called by different names in different States. In 
some States district or circuit courts are courts of 
concurrent jurisdiction with county or probate 
courts, in which case, as shown supra § 45, the for¬ 
mer cannot review the proceedings of the latter by 
certiorari. However, if the jurisdiction is not con¬ 
current the writ may issue.^® 

County and probate courts. In some States the 
power of superintending control has been extended 
by statute to inferior courts of record, such as coun¬ 
ty or probate courts, giving them power to issue 


§ 56 

the writ of certiorari in aid of such jurisdiction 
wherever it is shown that the tribunals over which 
they exercise this authority have exceeded the lim- 
its of their jurisdiction, or where no other method 
is provided for reviewing their decisions.^i 

Commissioners. The power to issue the writ may 
be conferred by the legislature on supreme court 
commissioners.52 In Michigan circuit court com¬ 
missioners are given the power to issue the writ,®^ 
but not so as to interfere with the proceedings of 
circuit courts.^^ 

§ 56. - Limitations on Jurisdiction 

The jurisdiction of a particular court may be llmited 
by the amount in controversy or by the character of the 
proceedlng as civii or criminal or as original or appel¬ 
late. 

If the jurisdiction of the court is restricted to 
criminal matters or proceedings, such limitation ap- 
plies to writs of certiorari.55 So, where a court 
has appellate jurisdiction only,56 or can grant the 
writ only in aid of such jurisdiction, or of its super- 
visory powers,57 it may only issue in that behalf. 

A court restricted to the consideration of cases 
where the amount in controversy shall equal or ex- 
ceed a specified sum has no jurisdiction to issue a 
writ of certiorari where the amount involved is 
less,58 but unless so restricted, the jurisdiction does 


46. N.J.—Tweddell v. Villa&e of 
South Orange, 112 A. 511, 95 N.J. 
Law 327. 

Discretion of single justice 

Dispositiori of motions respectihg 
petition for certiorari and return and 
for specification and auditor rested 
in discretion of single justice of su¬ 
preme judicial court.—Mullen v. 
Board of Sewer Com’rs of Milton, 
1S2 N.B. 641, 2S0 Mass. 531. 

In Tennessee, the disposition of 
petition for certiorari to review de- 
termination of court of appeals is 
action of supreme court, not of one 
of its memhers.—^Beard v. Beard, 14 
S.W.2d. 745, 158 Tenn. 437. 

47. Fla.—State v. Simmbns, 140 So. 
187, 104 Fla. 487. 

111.—Bartunek v. Lastovken, 183 N. 
E. 333, 350 111. 380. 

Miss.—^Power v. Robertson, 93 So. 
769, 130 Miss. 188. 

Mo.—State ex rei Gardner v, Hali, 
221 S.W. 708, 282 -Mo. 425-~State 
ex rei. Spencer v. Anderson, App., 
101 S.W.2d 530. 

Or.—State v. Kozer, 247 P. 806, 118 
Or. 656.. 

11 C.J. p 140 note 66. , 

48. lowa.—^Ash v. Board of Civii 
Service Com'rs of City of Des 
Moines, 247, N.W. 264, 215 lowa 
908. 


N.M.—Lea County State Bank v. Mc- 
Caskey Register Co., 49 P.2d 577, 
39 N.M. 454.’ 

11 C.J. p 140 note 67. 

49. Cal.—State Board of Chiroprac- 
tic Examiners v. Superior Court of 
California in and for Los Angeles 
County, 255 P. 749, 201 Cal. 108. 

111.—Bartunek v. Lastovken, 183 N. 

E. 333, 350 111. 380. 

11 CJ. P 140 note 68. 

50. Ala.—Ex p. Roanoke, 23 So. 524, 
117 Ala. 547. 

Minn.—State v. Willrich, 75 N.W. 

123, 72 Minn. 165. 

11 C.J. p 140 note 70. 

Power of particular courts see 
Courts §§ 314-485, also 15 C.J. p 
985 note 25-p 1007 note 10. 

51. Ala.—Straughn v. Brake, 73 So. 
371, 197 Ala. 683. 

11 C.J. p 140 note 71. 

Statutory or common-law writ 

In Alabama, under Code § 5430, 
prescribing authority of judge of 
probate, such judge has authority to 
issue only statutory writ of certio¬ 
rari, not a common-law certiorari.— 
Straughn v. Brake, supra. 

52. Wis.—Smith v. Odell, 1 Pinn. 
.449. 

53. Mich.—^Peo. v. Cbamblin, 113 N. 
' W. 27. 149 Mich. 653-—Atty.-Gen. 
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V. Montcalm County, 104 N.W. 
792, 141 Mich. 590—Loder v. Lit- 
tlefteld, 39 Mich. 374. 

11 C.J. p 140 note 73. 

54. Mich.—Church v. Anti-Kalso- 
mine Co., 78 N.W. 478, 119 Mich. 
437. 

55. lowa.—^Keniston v. Hewitt, 48 
lowa 679. 

11 C.J. p 140 note 75. 

56. Cal.—Miliken v. Huber, 21 Cal. 
.166. 

11 C.J. p 140 note 76. 

57. 111.—Peo. V. Cook County Super. 
Ct., 84 N.E. 875, 234 111. 186, 14 
Ann.Cas. 753. 

Ind.T.—^Walker v. Wantland, 47 S.W. 

354, 2 Ind.T. 32. 

11 C.J. p 140 note 77. 

58. 111.—McGinnis v. McGinnis, 124 
N.E. 562, 289 111. 608, dismissirig 
error 211 111.App. 249—Fehr Const. 
Co. V. Posti System of Health 
Building, 124 N.E. • 315, 288 111. 
634, affirming in part 209 111.App. 
237—Barber v. Keiser^s Estate, 116 
N.E. 706, 279 111. 287. 

La.—State y. Judges of Sixth Judi¬ 
cial Dist. Ct., 9 La.Ann. 522. 

11 C.J. p 140 note 78. 

Certificate as to amount is neces- 
sary.—Segal v. Chicago City Ry. Co., 
171 N.E. 922, 339 111. 635, denying 
rdotion to set aside brder dismissing 
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§ 57 


not depend on the amount in controversy, where the 
review does not embrace the merits of the cause, 
and the court is confined to questions of jurisdictipn 
and the existence of other adequate remedies.^^ 

§ 57. - Conflict of Jurisdiction 

Notwithstanding Inferior courts have Jurisdiction 
over lesser jurisdictions, higher courts may Issue the 
writ, aithough ordinarlly they will do so oniy when Jus- 
tice cannot be done otherwlse. 

If exclusive jurisdiction is vested in a particular 
court, it can be exercised only by that court,but 
constitutional authority to inferior courts to re¬ 
move causes from lesser jurisdictions will not ex¬ 
clude the authority of the superior courts to issue 
the writ®^ As a rule, a higher court of the state 
will not take jurisdiction where the application can 
be made to a lower court, unless for special reasons 
complete justice cannot otherwise be done,®^ as 
where the case is of more than ordinary magni- 
tude and importance, to prevent a denial of jus- 
tice,®2 or where no application can be made to the 
lower court in time to prevent the consummation 
of the alleged wrong.^^ Under the English prae- 
tice, the writ issued out of the king’s bench to draw 
to it jurisdiction over cases whkh properly be- 
longed to it or with' which it had concurrent juris- 
diction.^5 


§ 58. Parties 

A relator or petitloner and a defendant or respondent 
are essentiai to a writ of certiorari. 

There must be a petitioner or relator and a re¬ 
spondent or party or parties defendant in proceed- 
ings for certiorari.^^ One who has no interest in 
sustaining a judgment sought to be reviewed is not 
a necessary party. 

§ 59. - Plaintiffs 

In general the person aggrieved Is the proper party 
plaintiff, the state being a proper party plaintiff only 
where such person cannot be himself the plaintiff or 
where the state or community has a right or Interest In 
the subject matter. Whether persons may or shouid join 
as plaintiffs must, in general, be determined by the Joint 
or severa! character of their interests in the controversy. 

In matters of individual controversy the party 
seeking relief shouid be named as plaintiff,^^ but 
the state is properly plaintiff in those cases, and 
only in those cases, in which the individual for 
whose benefit the writ is sued out cannot, on legal 
principies, be himself the plaintiff, or where the 
state or the whole community have some rights or 
interest in the subject matter, not speculative or po- 
litical, but direct and positive rights ‘and interests 
which are to be affected one way or the other.®9 If 
a county is aggrieved it will be more formal to sue 
out the writ in its name, but commissioners who 
exercise its corporate powers may act.*^® 


certiorari 256 111. App. 569—^Dime 

Saviiiffs & Trust Co. v. Watson, 119 
N.E. 285, 283 111. 276. 

Distinet claims must he so consid- 
ered in determining amount in con¬ 
troversy,—Fehr Const. Co. v. Posti 
System of Health Building", 124 N.E. 
315, 2SS 111. 634, afflrming in part 
209 IlLApp. 237. 

DOLtlity 

(1) Such restrictions apply to 
chancery cases where the object of 
the suit was the recovery of money 
and no other separate and inde- 
pendent relief was sought.—^McGin- 
nis V. McGinnis, 124 N.E. 562, 289 111. 
608, dismissing error 211 IlLApp, 249 
—Barber v. Keiser’s Estate, 116 N. 
E. 706, 279 111. 287. 

*(2) Suit to remove fraudulent con- 
veyances which would merely sub¬ 
ject property to lien of plaintiff's 
judgment was solely for recovery 
of money within statute.—^McGinnis 
V. McGinnis, supra. 

(3) Where the decrees of the court 
below fixed the priority, of lien 
claims against realty, and decreed 
foreclosure of trust deeds, the su¬ 
preme court was held to have juris¬ 
diction, aithough the individual 
amounts decreed were less than the 
jurisdictional amount. — Pittsburgh 


Piate Glass Co. v, Kransz, 125 N.E. 
730, 291 III. 84. 

Judgment in trial court 
The amount limit applies only to 
the judgment in the trial court and 
not to that of the appellate court.— 
Glove Brewing Co. v. American Malt- 
ing Co., 93 N.E. 300, 247 111. 622, re- 
versing 152 IlLApp. 194. 

59. Cal.—Winter v. Fitzpatrick, 35 
Cal. 269. 

00. lowa.—^Keniston v. Hewitt, 48 
lowa 679. 

Me.—In re West Bath, 36 Me. 74. 
N.H.—In re Landaff, 34 N.H. 163. 

11 C.J. p 140 note 81. 

61. Tenn.—May v. Campbell, 1 
Overt. 61. 

02. Mo.—State ex rei Gardner v. 

Hali, 221 S.W. 708, 282 Mo. 425. 

11 C.J. p 141 note 83. 

63. Fla.—Halliday v. Jacksonville, 
etc., Plank Road Co., 6 Fla. 304. 

11 C.J. p 141 note 84. 

64. Wis.—May v. Keep, 2 Pinn. 301, 
1 Chandl. 285. 

65. Ark.—^Auditor v, Davies, 2 Ark. 
494. 

11 C.J. P 141 note 87. 

66. Mo.—State ex rei. Jacobs v. 
Trimble, 274 S.W. 1075, 310 Mo. 
150. 


Persons who may institute proceed- 
ings see supra §§ 47-52. 

Ziiving relator or petitloner is es¬ 
sentiai to the power to issue the 
writ.—State ex rei. Jacobs v. Trim- 
ble, supra. 

67. Ga.—U. S. Fideiity & Guaranty 
Co. V. Lawrence, 190 S.E. 346, re- 
versing 184 S.E. 922, 53 Ga.App. 
111, conformed to 191 S.E. 474, 55 
Ga.App. 771. 

Principal on replevy bond has no 
interest in sustaining a judgment af- 
flrming a judgment against the Prin¬ 
cipal and surety.—U. S. Fidelity & 
Guaranty Co. v. Lawrence, supra. 

68. N.J.—Clarke v. Londrigan, 40 
N.J.Law 810. 

11 C.J. p 141 note 88. 

69. N.J.—Morris Canal, etc., Co. v. 
State, 14 N.J.L^lw 411. 

11 C.J. p 141 note 89. 

Informality of applying for a writ 
of certiorari directly in the name of 
applicant, instead of in the name of 
the state on relation of applicant in 
accordance with the usual and prop¬ 
er procedure, is not fatal, where the 
petition otherwise discloses a right 
to the writ.—Davenport v. Sterling 
Lumber Co., 79 So. 215, 143 La. 671. 

70. Pa.—^Northampton County"s 

App., 57 Pa. 452, 
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Persons severally affected. It is improper to join 
persons who are not jointly interested in the pro- 
ceedings of which a review is sought, and whose in- 
terests are separate and distinet.'^! Parties sever* 
ally affected by the proceedings below must sue out 
separate writs, although there is but one act to be 
reviewed'^^ and but one record.'^^ However, where 
two parties petition for writs of certiorari to re¬ 
view the same judgment, but the entire matter can 
be disposed of on one petition, the other will be de- 
niedJ"^ 

Persons who have no ground of complaint should 
not be United with those who are entitled to the 
writJ^ So, two or more who are not in privity can- 
not unite in one writ to review separate judgments 
against them;*^® nor can they unite where they 
seek similar, but not the same, reliel^? 

If the determination is against several defend- 
ants, only one of whom appeared, the others may 
sue out the writ, but on its return should take a rule 
on the one who appeared to show cause why they 
may not prosecute without himJS 


Failure to join a garnishee is immaterial, where 
the time within which he might sue out the writ has 
expired.*^® 

Persons jointly affected. Persons jointly affected 
by the determination below must prosecute joint- 
ly,^® unless there is a severance;®! but one may 
prosecute on showing that his codefendant is in- 
capable of consenting or is absent from the state,®- 
and on a release of errors by one the proceeding 
may continue in the name of the othen®^ 

§ 60. - Defendants 

While, strictiy speaking, only the tribunal whose 
act it is sought to examine is a necessary defendant, 
other parties may and must be brought in if their rights 
are to be adjudicated. 

Strictiy speaking, the only proper respondent or 
defendant on a petition for a writ of certiorari to 
bring up and quash the proceedings of an inferior 
tribunal is the tribunal whose action is to be ex- 
amined, although it is proper to permit counsel for 
parties having a private interest in maintaining the 
proceeding to appear by the permission and in the 
name of respondents to oppose the petition,^4 and 


71. Minn.—Libby v. West St. Paul, 
14 Mlnn. 248. 

KJ.—Potter V. Orang4, 40 A, 647, 62 
N.J.Law 192. 

Better practice 

It is desirable as matter of prac¬ 
tice that separate petitions for cer¬ 
tiorari be filed where grounds for 
relief of varicus parties are not 
identical.— Messier v. Healey, 175 A. 
828, 55 R.L 1. 

72. N.J.—State v. Kirby, 5 N.J.Law 
982. 

11 C.J. p 141 note 93. 

Waiver 

Where commissioners of land of¬ 
fice treated relators' interests as 
joint, they could not complain that 
they joined in a single certiorari 
proceeding to review their deter¬ 
mination.—People ex rei. Moenig v. 
Commissioners of Land Ofllce, 173 N. 
Y.S. 649, 186 App.Div. 139. 

73. N.J.—Morris Canal, etc., Co. v. 
State, 14 N.J.Law 411. 

74. U.S.—Gompers v. U. S., tApp.D. 
C., 34 S,Ct. 693, 233, U.S. 604, 58 
L.Bd. 1115, Ann.Cas.l915D 1044. 

75. N.J.—State v. New Brunswick 
Street, etc., Comrs., 42 N.J.Law 
510. 

7a Ga.—^Patterson v. Hendrix, 72 
Ga. 204. 

77. lowa.—^Woodworth v. Gibbs, 16 
N.W. 287, ^1 lowa 398. 

11 C.J. p 142 note 98. 

78. N.J.—West V. Richards, 16 N. 
J.Law 455. 


79. Pa.—Bloom v. Alexander, 5 Pa. 
Co. 554. 

sa N.J.—Morris Canal, etc., Co. v. 

State, 14 N.J.Law 411. 

11 C.J. p 142 note 2. 

Joint defendants in civil action 
Where there is a judgment against 
two defendants jointly, they not only 
may, but should, join in the applica- 
tion for the writ.—Otey v. Rogers, 
26 N.C. 534—11 C.J. p 142 note 6. 

81. N.J.—Cox V. Haines, 3 N.J.Law 
261. 

11 C.J, p 142 note 3. 

82. N.T.—^Peo. V. Rensselaer, 11 
Wend. 174. 

11 C.J, p 142 note 6 [b]. 

B3. N.J,—^Van Houten v. Bllison, 2 
N.J.Law 220. 

84. Mass.—^Marcus v. Commissioner 
of Public Safety, 150 N.E. 903, 255 
Mass. 5. 

Mo,—State ex rei. Davidson v. Cald- 
well, 276 S.W. 631, 310 Mo. 397. 

11 C.J. p 143 note 10. 

The person or body to whom the 
writ should be directed is considered 
infra § 105. 

After termination of offlee 

(1) Petition for certiorari cannot 
be maintained against a person 
named as an officer who has ceased 
to hold the office.—City of Chelsea 
V. Treasurer and Receiver General, 
130 N.E. 397, 237 Mass. 422. 

(2) Where the clerk of a village 
was clerk of a meeting of the town 
and village boards and turned over 
the records of the meeting to his 
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successor, the latter was a proper 
party to certiorari to review such 
proceedings.—State v. Cook, 137 N. 
W, 746, 150 Wis. 584. 

County or other pnblic Corporation 
whose action is complained of, must 
be made defendant.—Oregon, etc., 
Sav. Bank v. Catlin, 15 P. 462, 16 Or. 
342—11 C.J. p 143 note 13. 

Respondent tribunal is real party 
respondent to a writ of certiorari.— 
Hilton V. Second Judicial District 
Court in and for Washoe County, 183 
P. 317, 43 Nev. 128. 

Jndge is not proper party to pro¬ 
ceeding for writ of certiorari to re¬ 
view order of superior court.—Ben- 
jamin Franklin Bond & Indemnity 
Corporation v. Schmidt, 22 P.2d 26, 
39 CaLApp. 132. 

Proper parties 

The entire proceeding is leveled at 
the tribunal, board, or officer alleged 
to have exceeded the jurisdiction or 
authority conferred by law, and ordi- 
narily these are to be deemed prop¬ 
er parties defendant of record. 
lowa.—Tod V. Crisman, 99 N.W, 686, 
702, 123 lowa 693, 702. 

Mo.—State v. Public Service Qom- 
mission of Missouri, 97 S.W.2d 116, 
118, 339 Mo. 469, quoting Corpus 
Jnris. 

11 C.J. p 143 note 12. 

State 

(1) It has been held that the state 
cannot be made defendant in any 
case.—State v. Kirby, 5 N.J.Law 982. 

(2) The writ cannot be issued 
against the state, when it is in no 
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the practice is likewise usual and proper to bring 
in ali parties or other persons who are liable to be 
affected by the judgment in order that they may 
have an opportunity to be heard.^® However, while 
it has been stated broadly in some jurisdictions that 
all persons interested and whose rights are directly 
affected or who are proper parties to the record 
sought to be annulled must be made defendants,^'-^ 
it has also been held that the presence of such par¬ 
ties is not necessary to the issuance of the writ al- 
thoiigh it may be regarded as necessary to the ren- 
dition of a judgment binding on them.^'^ In other 
words, the rights of one not a party to the proceed- 
ings cannot be determined unless he is brought in- 
to court;^® bnt, on the other hand, it is discre- 
tionary and not jurisdictional with the court as to 
whether parties who will be collaterally affected by 
the judgment shall be brought in before judgment 
is pronounced.S^ If the ofiice of the writ is limit- 
ed to an inquiry into the inferior jurisdiction, it is 
improper to join tribunals or officers exercising sep¬ 
arate and distinet jurisdictions, or persons having no 
voice in the proceedings to be reviewed.^® A mu- 
nicipality need not be joined as a defendant where 
a private nuisance is the only matter involved.^l 


§ 61. -New Parties and Change of Par¬ 

ties 

In the dlscretion of the court new parties may be 
added or there may be a substitution of parties. 

It is generally held proper to allow new parties 
to be added and in some jurisdictions the code 
provisions as to amendments have been held ap* 
plicable to certiorari.^^ So, in the discretion of the 
court, others standing in the same relation as the 
original relators to the proceedings sought to be 
reviewed may be admitted to occupy the same po- 
sition, although the time limited for suing out the 
writ has expired;^^ but it has been held that an 
application for leave to intervene in the proceeding 
on the eve of a final judgment comes too late.95 
Persons without interest in the matter pending on 
certiorari and not aggrieved by the determination to 
be reviewed cannot intervene.^® 

It may be necessary to add new parties before the 
hearing, to enable the court to render a decision. 
Thus, where, pending certiorari against a munici- 
pal Corporation, it is dissolved by quo warranto, 
and the municipal government passed into the con- 
trol of a previously existing town Corporation, the 
latter must be brought in before the hearing.97 


wise a party to the proceedingr he- 
—Specht V. Com., 24 Pa. 103. 

85. XJtah.—Hilton Bros. Motor. Co. 

V. District Court in and for Mil- 
lard County, 25 P.2d 595, 82 Utah 
372. 

Court should not place itself in 
position of adverse party, as if it 
had some personal interest in sus- 
taining its judgment, or throw ob- 
stacles in the way to prevent a re- 
view of its proceedings.—Hilton v. 
Second Judicial District Court in and 
for Washoe County, 183 P. 317, 43 
Nev. 128. 

Partition 

On certiorari to revise and correct 
proceedings partitioning a decedenfs 
lands, purchasers from the partition- 
ers are proper parties defendant.— 
Reynolds v. Prestidge, Tex.Civ.App., 
228 S.W. 358. 

88. Ark.—Black v. Brinkley, 15 S. 

W. 1030, 54 Ark. 372. 

11 C.J. p 142 note 7. 

87. Fla.—Great American Ins. Co. 
of Nevr Tork v. Peters, 141 So, 322, 
105 Fla. 380. 

Nev.—^Hilton v. Second Judicial Dis¬ 
trict Court in and for Washoe 
County, 183 P. 317, 43 Nev. 128. 
Successor in ofdce 

In certiorari, to quash record of 
civil Service commission discharging 
relator from office, the present in¬ 
cumbent of such office was not a 
proper party.—People v. ’ Thompson, 
146 :N.E. 473, 316 111. 11. 


88. N.J.—Cooper v. Town of Belle- 
ville, N.J.Sup., 118 A. 332—Towner 
V, Mansfield Tp. Board of Educa-, 
tion, 128 A. 602, 3 N.J.Misc. 448. 

89. N.J.—State v. Hudson County, 
39 N.J.Law 632. 

11 C.J. p 143 note 8. 

Instigator of original action 

(1) One, at whose request fenee 
viewers viewed a boundary line and 
ordered the adjoining landowner to 
contribute to the construction of a 
partition fenee, was not a necessary 
party in certiorari proceedings, in- 
stituted by such adjoining landown¬ 
er against the fenee viewers to an¬ 
nui their action.—Sinnott v. District 
Court in and for Clarke County, 207 
N.W. 129, 201 lowa 292. 

(2) Certiorari to review order re- 
leasing attached property did not 
fail because defendant and his wife, 
who petitioned for release, were not 
made parties, where wife made no 
appearance except to present affi- 
davit when applying for release, and 
defendant made no claim to attached 
property.—Hilton Bros. Motor Co. v. 
District Court in and for Millard 
County, 25 P.2d 595, 82 Utah 372. 

90. Cal.—Quinchard v. Alameda, 45 
P. 856, 113 Cal. 664. 

11 C.J. p 143 note 14. 

91. Ga.—State Trust Co. v. Ray, 54 
S.E. 145, 125 Ga. 485. 

98. N.J.—MacPall v. Dover, 57 A. 

136, 70 N.J.Law 518. 

11 C.J. p 143 note 18. 
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93, Mont.—State v. Napton, 62 P. 
686, 24 Mont. 450. 

N.T.—Peo. V. Roe, 49 N.Y.S. 227, 25 
App.Div. 107. 

94. N.T.—Peo. V. Syracuse, 59 N.T. 
S. 763, 28 Misc. 95. 

After remaud 

Where on certiorari to the su¬ 
preme court a decree in favor of 
minority stockholders w^as modified, 
and the cause remanded, petitions 
for leave to intervene and to share 
in the benefits of the decree, ffied in 
the supreme court by other minority 
stockholders, action on which was 
postponed to the hearing of the case 
on the merits, should be dismissed 
without prejudice to their right to 
apply in the lower court to inter¬ 
vene.—Southern Pac. Co. v. Bogert, 
N. Y., 39 S.Ct. 533, 250 U.S. 483, 63 
L.Ed. 1099, modifying, C.C.A., Bo¬ 
gert V. Southern Pac. Co., 244 P. 61, 
156 C.C.A. 48§, which affirmed, D.C., 
226 F. 500, and in which certiorari 
granted 38 S.Ct. 190, 245 U.S. 668, 62 
L.Ed. 539, leave to present petition 
granted 39 S.Ct. 492. 

95- N.J.—^Macarone v. Board of Ad- 
justment of Teaneck, 153 A. 391, 
9 N.J.Misc. 256. 

98. N.Y.—Colmes v. Fisher, 271 N. 

Y.S. 379, 151 Misc. 222. 

Trial judge 

Colo.—Lindsley v. City & County of 
Denver, 196 P. 859, 69 Colo. 562. 
97. N.J.—Bowlby v. Dover, 44 A 
' 844, 64 N.J.Law 181. 

11 C.J. p 143 note 23. 
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The real party in interest may be substituted as 
plaintiff for one who acted in his behalf.^S 

§ 62. Conditions Precedent 

Conditions precedent Imposed by statute or rules of 
court must be complied with. 

Requirements which are by statute or rule of 
court conditions precedent to the issue of the writ 
must be complied with.^^ Thus, where a rule of 
the supreme court provides that no application for 

B. TIME FOR TAE 

§ 63. In General 

A failure to make timely application may preclude 
the issuance of the writ. 

As stated in § 20 supra, the general rule is that 
the writ does not lie until the proceedings are termi- 
nated. Thereafter, unreasonable delay or failure to 


§ 63 

the writ will be considered, unless an application for 
rehearing has been made in the court of appeals 
and refused, the petition must show that a rehear- 
ir^ was applied for.^ On proceedings relating lo 
a sale of real property for taxes, where onty the 
interest charge is in controversy, certiorari will not 
issue except on payment of the taxes admittedly 
due.2 Bond or other security and payment of costs 
or fees as a condition precedent are considered in 
this Title, infra §§ 90-98. 

PROCEEDINGS 

apply within the time limited by statute or estab- 
lished by the local practice is good ground for re- 
fusing the writ, in the absence of exceptional cir- 
cumstances.3 As shown in succeeding sections of 
this Title, the court may refuse to grant the writ: 
(1) Where the time to apply for the writ is fixed 


98. Mont.—State v. Napton, 62 P. 
6S6, 24 Mont. 450. 

11 C.J. p 143 note 24. 

99. Ga.—^Nilsen v. City of La 
Grange, 191 S.E. 175, 55 Ga.App. 
676, transferred 189 S.E. 511, 1S3 
Ga. 742—Standard Gas Products 
Co. V. yismor, 121 S.E. 854, 31 Ga. 
App. 418. 

N.J.—Allen v. Estell, 161 A. 677, 10 
N.J.Misc. 961. 

11 C.J. p 148 note 98. 

SCotion for new trial 

The right of certiorari may be ex- 
ercised without moving for a new 
trial.—^Parmers’ & Merchants’ Bank 
V. Willie, 133 S.E. 44, 35 Ga.App. 202 
—Young V. Broyles, 85 S.E. 366, 16 
Ga.App. 356—^Marks v. State, 68 S.E. 
951, 8 Ga.App. 283. 

Written exceptious 

(1) Certiorari to review an order 
of the ordinary requiring a tempo- 
rary administrator to pay over the 
assets to the guardian of a minor 
son was properly dismissed, where 
no written exceptions were taken as 
required by Civ.Code 1910 § 5181.— 
Liatimer v. Burtz, 112 S.E. 912, 28 
Ga.App. 691. 

(2) A certiorari to a decision of 
an ordinary, not the court of ordi¬ 
nary, will not be dismissed because 
exceptions to the decisions were not 
tendered at the time in writing.— 
Portson V. Mattox, 67 Ga. 282—Gold- 
ing V. Parrish, 106 S.E. 743, 26 Ga. 
App. 495—11 C.J. p 148 note 98 [a]. 
Setting for oral argument 

(1) A statute concerned with the 
review by the supreme court of 
judgments of the court of appeals 
and relating specifically to a review 
of cases that have been ‘‘finally de- 
termined'" in the latter court, which 
provides that no certiorari shall be 
granted unless at the same time it 


shall be set down for* oral argument 
in the supreme court, does not pre- 
vent the issuance of certiorari, with¬ 
out argument of a case not “finally 
determined in the court of appeals,” 
under another statute authorizing it 
to issue where an inferior tribunal 
has exceeded its jurisdiction or is 
acting illegally.—^Hicks v. Hicks, 79 
S,W.2d 802, 168 Tenn. 539. 

<2) Aflirmance by court of appeals 
of judgments without considering 
merits on ground that bili of ex¬ 
ceptions could not be considered 
would not be treated as case “finally 
determined in the Court of Appeals,” 
within statute providing for oral 
argument upon granted petitions of 
certiorari.—^Moore v. Chadwick, 94 
S.W.2d 49, 170 Tenn. 223. 

1. La.—Prellsen v. Ruddock Cy- 
press Co., 32 So. 169, lOS La. 37. 

11 C.J. p 148 note 99. 

2. N.J.—^Daniel .B. Prazier Co. v. 
Borough of Harvey Cedars, 168«A. 
128, 110 N.J.Law 163. 

3. Ala.—Robinson v. Beale, 121 So. 
428, third case, 219 Ala. 154, deny- 
ing certiorari 121 So. 428, second 
case, 23 Ala. App. 42—Ex parte 
Taylor, 100 'So. 331, 211 Ala. 282, 
dismissing petition for certiorari 
Taylor v. State, 99 So. 733, 19 Ala. 
App. 600—^XJllman Bros. v. State, 
79 So. 629, 202 Ala. 154—^Ex parte 
Mobile Light & R. Qo.. 75 So. 940, 
200 Ala. 192. 

Ga.—^Dunton v. Alexander, 83 S.E. 
519, 142 Ga. 659—National Life & 
Accident Ins. .Co. v. May, 154 S.E. 
652, 41 Ga,App. 719—^Autrey and 
Peebles v, Carson Naval Stores 
Co„ 115 S.E. 924, 29 Ga.App. 422— 
J. J. Bull & Son V. Armour Per- 
tilizer Works, 105 S.E. 616, 26 Ga. 
App. 151—Clark v. Harper, 93 S. 
•E. 539, 20 Ga.App. 817. 
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111.—Brant v. Chicago & A. R. Co., 
128 N.E. 732, 294 111. 606, affirming 
214 111. App. 126. 

Mo.—State ex rei AI. G. Barnes 
Amusement Co. v. Trimble. 300 S. 
W. 1064, 318 Mo. 274—State ex rei. 
Berkshire v. Ellison, 230 S.W. 970, 
287 Mo. 654. 

Porto Rico.—^Hernandez v. Hutchin- 
son, 20 Porto Rico 484. 

11 C.J. p 143 note 27—47 C.J. p 589 
note 13 [b]. 

Application held timely 
Ala.—^Baker Tow Boat Co. v. Lang- 
ner, 117 So. 915, 218 Ala. 34, 

reversing 117 So. 914, 22 Ala.App. 
575—Steading v. Wheeler, 78 So. 
962, 201 Ala. 566. 

Zzi Tennessee 

(1) Application for the writ must 
be made to the first term of the 
court after the rendition of the 
judgment, or else some sufficient 
cause fo-r the delay must be shown 
in the petition.—City of Nashville 
V. Mason, 11 Tenn.App. 344—11 C.J. 
p 143 note 27 [c]. 

(2) An application for extension 
of time in wrhich to file petition for 
certiorari to review judgment of 
court of" appeals does not require no- 
tice to adverse counsel.—Woerner v. 
0'Neal Commission Co., 89 S.W.2d 
162, 169 Tenn. 468. 

Provision. as to certified copy of 
opinion 

Acts 1915 p 606, as to furnishing 
certified copy of the opinions of the 
court of appeals and giving notice 
within five days after the rendition 
of the decision to the attorneys, has 
no efCect on Rule 42, 175 Ala. xx, as 
to time for making application for 
certiorari to review judgment of the 
court of appeals.—^Ex parte Mobile 
Light & R. Co., 75 So. 940, 200 Ala. 
192. 



§ 63 


CERTIORARI 


14 C.J.S. 


by statute and such time has expired, infra § 64, 
(2) Where the time is regulated by the time to 
appeal or take out a writ of error, and such time 
has expired, infra § 65. (3) Where applicant has 

delayed for an unreasonable time, there being no 
statute limiting the time, and the circumstances are 
such as to warrant the denial of the writ because 
of such delay, infra § 66. A party^s right to a writ 
of review cannot be cut ofF, however, by antedating 
an order or the entry thereof.^ 

A certiorari may be issued even after judgment 
executed, where a limited authority has been tran- 
scended by an inferior jurisdiction, in cases where 
no writ of error lies, for the purpose of quashing 
their proceedings.5 

The writ cannot be objected to as premature, 
where an appeal has not been taken as the law re¬ 
quires, and where the transcript has been filed in 
the appellate court, where the ground for the writ 
is based on the want of some act which would makc 
the appeal effective if taken, and where the time to 
take such action has passed, and cannot, under the 
law, be made effective thereafter,® 


§ 64. Statutory and Constitutional Limita- 
tions 

Where the matter Is controlled by statutory or con¬ 
stitutional provisions, the certiorari proceedings shouid 
be Instituted wlthin the stipulated period or a valid ex- 
tenslon thereof. 

SpeciaI limitations are laid down by statute, in 
some of the States, which vary according to the 
proceeding sought to be reviewed or the nature of 
the tribunal whose judgment is objected to; and 
the court properly refuses to grant the writ where 
the application was made after expiration of the 
statutory time,*^ even though the application had 
been previously sanctioned by the court ^ 

Effect as precluding defense of laches. Where 
the time for commencing proceedings is limited by 
statute, the right to apply at any time within the 
statutory period is absolute.^ 

Poiver ia grani wrii afier expiration of time. 
While the wording of the particular statute is the 
important factor, yet it seems that, if the statute 
fixes a time within which the application “must” 
be made, the court has no jurisdiction to grant a 
writ after such time.^^ However, it has been held 
that, if the inferior tribunal had no jurisdiction, the 
superior court can entertain a petition for certio- 


4. Cal.—Bryant v. Superior Court in 
and for San Joaquin County, 61 P. 
2d 483, 16 Cal.2d 556. 

5. Md.--Rigg:s V. Green, 84 A. 343, 
118 Md. 218. 

6. XJtah.—Hoffman v. Lewis, 87 P. 
167, 31 Utah 179. 

7. Ga.—^Autrey & Peebles v. Carson 
Naval Stores Co., 115 S.E. 924, 29 
Ga.App. 422—J. J. Bull & Son v. 
Armour Fertilizer "Works, 105 S.E. 
€16. 26 Ga.App. 151. 

lowa.—Thornburg v. Mershon, 249 
N.W. 202, 216 lowa 455—Holcomb 
V. Franklin, 235 N.W. 474, 212 

lowa 1159. 

N.J.—Crescent Hili v. Borough of 
Allendale, 192 A. 514, 118 N.J. 
Law 302—Sutton v. Maurice River 
Tp. in Cumberland County, 108 A. 
182, 93 N.J.Law 504. 

N.T.—Dachs v. Ward, 258 N.T.S. 141, 
236 App.Div. 174, motion denied 
258 N.T.S. 1007, 236 App.Div. 764— 
Seacrest Farms v. Noyes, 299 N.Y. 
S. 812, 164 Misc. 369—Dayman v. 
Pefsons, 233 N.T.S. 217, 133 Misc. 
661—Rogers v. Board of Trustees 
of Buffalo Police Pension Fund, 
223 N.T.S. 740, 130 Misc. 204—Ga- 
ble v. Gilbert, 213 N.T.S. 647, 126 
Misc. 185. 

Pa.—Streuber v. McFayden, 14 Pa. 
Dist. 242. 

Tenn.—Crane Enamelware Co. v. 
Smrth, 76 S.W.2d 644, 168 Tenn. 
203—Schlosser Leather Co. v. Gil- 


lespie, 6 S.W.2d 328, 157 Tenn. 166 
—Tennessee Cent. R. Co. v. Jen- 
kins, 221 S.W. 189, 142 Tenn. 484 
—State Bank & Trust Co. v. Nash- 
ville Trust Co., 202 S.W. 68, 139 
Tenn. 472. 

Tex.—^Wade v. Scott, Civ.App., 145 
S.W. 675. 

11 C.J. p 144 note 35, p 145 notes 37- 
43. 

Time for applying for writ in federal 
courts see C.J.S. title Federal 
Courts § 204, also 25 C.J. p 872 
note 59; § 277, also 25 C.J. p 953 
notes 50-51. 

In rUinois 

“There is no statute of limitations 
which applies to common-law writs 
of certiorari.”—School Directors of 
Dist. No. 175, Ogle County, v. School 
Directors of Dist. No. 173, Ogle 
County, 245 Ill.App. 447, 451. 
Beasonableness of limitation 
In New Jersey, the supreme court 
recognizes statutory limitation of 
time to review court order by writ 
of certiorari to extent that it is rea- 
sonable in given case.—Pitsch v, 
Hopper, 194 A. 147, 15 N.J.Misc. 662. 
AppUcation held timely 
N.T.—Morgan v. Halleran, 280 N.T. 

S. 897, 245 App.Div. 79. 

Pa.—Streuber v. McFayden, 14 Pa. 
Dist. 242. 

8. Ga.—J. J. Bull & Son v. Armour 
Fertilizer Works, 105 S.E. 616, 26 
Ga.App. 151. 


9. 111.—Graff v. Smolensky, 35 111. 
App. 264. 

N.J.—Reeves v. Jones, 66 A. 113, 74 
N.J.Law 330. 

Pa.—"Wilkes-Barre v. Stewart, 11 
Kulp 153. 

In Kew Tork 

(1) Barly decisions, and some of 
the later ones, hold that a review 
of the action of a municipal body 
must be sought while it retains 
jurisdiction of the proceedings.—Os- 
terhoudt v. Rigney, 98 N.T. 222—11 
C.J. p 145 note 49. 

(2) But later decisions of the 
higher courts hold that, inasmuch as 
the statute which requires the writ 
to be procured and served within a 
stated time after the determination 
complained of is not solely a stat¬ 
ute of limitations, but by implica- 
tion grants the relator the time spe- 
cified within which to procure the 
writ, it folio ws that, where, al- 
though the determining body has 
ftnally adjourned after making a dis- 
position of the matter in question, it 
or its successor can subsequently 
obey an order of the court, the ap- 
plicatiou within the statutory time 
is not barred by final adjournment 
of the determining body.—^Peo. v. 
Sutphin, 59 N.B. 770, 166 N.T. 163. 

10. Or.—Southern Oregon Co. v. 
,Coos County, 47 P. 852, 30 Or. 250‘. 

11 C.J. p 145 note 51. 
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rari and quash the judgment, in spite of the fact 
that the petition was not filed within the statutory 
period;^^ and the pendency of a motion to dismiss 
the appeal has been deemed sufficient excuse for 
failing’to file the application for certiorari within 
the required time.12 Where the time is limited by 
a constitutional provision, the court is without ju* 
risdiction to allow the writ after such time.^3 

JJliat statute governs. The limitation is govern- 
ed by the law in force at the’ time of the alleged il- 
legal action.^^ Where no limitation is fixed by an 
act creating a new court, a general act will gov- 
ern;^^ but where a statute points out a particular 
remedy for the particular wrong allegedly suffered 
by the petitioner that particular remedy should be 
followed within the time limited, notwithstanding a 
general certiorari statute permits the proceeding to 
be brought within a longer period of time.^^ A 
limitation respecting the suing out of a certiorari 
to review a judgment is not applicable to proceed- 
ings to remove an inquisition.^'^ 

Running of statute. When the statute begins to 


run from the determination below, a final determi- 
nation is intended from the time of a decree, the 
rendition of the decree and not the first day of the 
term from the time the determination to be 
reviewed becomes final and binding, the date of a 
denial of rehearing, if any;-^ from the rendition 
of the final judgment complained of, that judgment 
and not a subsequent final judgment as to which 
the petition for certiorari does not complain;^! 
from confirmation of the action complained of, le- 
gal confirmation from the rendition of the judg¬ 
ment of an appellate court, the date of its rendition 
and entry;23 from the time a rehearing shall have 
been refused, when attorneys of record received no- 
tice of the decree refusing the rehearingfrom 
and after the trial, the day after the trial before 
the first day of the term at which the issue might 
be tried, the first term at which the cause might 
be regularly noticed for trial from the time a 
board has exceeded its jurisdiction, the time an 
assessment for a public improvement is made and 
not the time when the improvement is ordered;-*^ 
and from the illegal action of a public board, the 


11. Fla.—Palmer v. Johnson, 121 So. 
466, 97 Fla, 479. 

—State ex rel.-Kerr v. Landwehr, 
32 S.W.2d 83, 

11 C,J. P 145 note 41 [a], 

12. N.M,—^Miller v. Oskins, 267 P, 
62. 33 N.M. 345, 

13. La.—Simoneaux v. Ramos Lum- 
her, etc., Co., 50 So. 595, 124 La. 
602—^Aucoin v. Ramos Lumber, 
etc., Co., 50 So. 594, 124 La. 601. 

11 C.J. p 145 note 46. 

14. N.Y.—Peo. V. York, 62 N.Y.S. 
662, 47 App.Div. 552. 

15. Ga.~Miller v. State, 55 S.E. 405, 
126 Ga. 558—Patillo v. State, 49 
Ga. 172. 

16. Bnildiag permits 

Under Village Law § 179-b, as 
amended by L.1927 c 650, authorizing 
board of appeals to modify applica¬ 
tion of building regulations and re- 
quiring certiorari petition to review 
action by board of appeals to be pre- 
sented to court within thirty days 
after flling of decision, certiorari 
proceeding to review decision of 
board revoking building permit must 
be brought within thirty-day limi¬ 
tation, or be barred, although the 
general provisions of Civ.Pract. Act 
§ 1288 authorize certiorari within 
four months after determination to 
be reviewed becomes final.—^Layman 
V. Persons, 233 N.Y.S. 217, 133 Misc. 
661. 

17. Pa,—Wilt V. Philadelphia, etc., 
Turnp. Co„ 1 Brewst. 411. 

IS, N.Y.—Peo. V. Peitner, 64 N.Y.S. 
675, 51 App.Div. 196—Peo. v. 

14 C.J.S.-14 


Champlain, 53 N.Y.S. 739, 33 App. 
Div. 277. 

11 C.J, p 145 note 56. 

Decision. of commissioner of ednca- 
tion 

N.Y,—Gable v. Gilbert, 213 N.Y.S. 
647. 126 Misc. 185. 

Highway proceedings 
N.Y.—Peo. v. Dowling, 146 N.Y.S. 
919, 84 Misc. 201, affirmed 148 N. 
Y.S. 1137, 164 App.Div. 911. 

19. N.J.—^Bray v. Deare, 11 N.J.Law 
90, 

20. N.Y.—New York Cent. R. Co. v. 
Public Service Commission, 144 N. 
E, 365, 238 N.Y. 132. reversing 201 
N.Y.S. 928. 207 App.Div. 878, which 
affirmed 200 N.Y.S. 843, 121 Misc. 
127. 

Statute defining “final decree’’ 

Under a statute providing that pe¬ 
tition to review the court of appeals 
“shall be filed in the Supreme Court 
within forty-five days after final de¬ 
cree in the Court of Appeals, in- 
cluding decree upon any application 
to that court for a rehearing or for 
different or additional flndings,” the 
forty-five days are computed from 
the date decree is entered by the 
court of appeals on such application- 
—Houk V, Memphis Const. Co., 6 S. 
W.2d 472, 157 Tenn. 15. 

TTntimely petition to rehear 
Where the rules require petitions 
for rehearing to be filed within ten 
days, and a petition to rehear was 
filed forty-four days after final judg¬ 
ment 'was entered without an exten- 
sion of time, a fiat from the presid- 
ing judge being obtained on petition 
to rehear, but an adjudication being 
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expressi y reserved, and the petition 
was subsequently dismissed, petition 
for certiorari could not be filed in 
the supreme court after more than 
ninety days, the time allowed for 
filing certiorari, has elapsed from 
the time of the final judgment of the 
court below, although not from the 
time of the dismissal of the petition 
to rehear.—Tennessee Cent. R. Co. v. 
Jenkins, 221 S.W. 189, 142 Tenn. 484. 
Second denial of rehearing 
Under a statute providing that 
certiorari to review judgment of the 
court of civil appeals ‘ shall not be 
issued after ninety days from final 
judgment, the statutory period runs 
from the date of the denial of the 
first petition for rehearing; and 
since a second petition for rehearing 
by the same party is not recognized 
by the rules of the appellate courts, 
such petition, when denied, cannot 
be availed of to extend the period.— 
State Bank & Trust Co. v. Nashville 
Trust Co., 202 S.W. 68, 139 Tenn. 
472. 

21. Ga,—^Autrey & Peebles v. Car- 
son Naval Stores Co., 115 S.E. 924, 
29 Ga.App. 422. 

22* N.J.—State v. Perth Amboy, 29 
A. 587, 57 N.J.Law 106. 

23. La.—Landry v. Ramos Lumber, 
etc., Co., 50 So. 593, 124 La. 599. 

24. La.—Morning Star Baptist 
Church of East Baton Rouge v. 
Martina, 91 So. 404, 150 La. 951. 

25. Ga.—Jones v. Smith, 28 Ga. 41. 

26. N.Y.—McKinney v. Stoddard, 1 
Den. 270. 

27. lowa.—^Polk V. McCartney, 73 
N.W. 1067, 104 lowa 567. 
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time the first step is taken which will affect the 
complaining party injuriously.^S Under a statute 
limiting the time to a specified period after the par¬ 
ty applying shall have received, due notice of the 
proceeding sought to be reviewed, the time does not 
begin to run until written notice has been served 
on the party or his attorney; and actual notice does 
not take the place of such written notice.-^ A cer¬ 
tiorari is brought when the petition is filed but 
it has been held that, where the application is com- 
menced by an order to show cause the mere prep- 
aration of a petition, unaccompanied by any official 
action or notice to respondent, cannot be considered 
the institution of a proceeding to review by certio- 
rari.2^ The mere pendency of a petition for the 
writ does not suspend the running of time, where 
the petitioner has failed to give required timely no¬ 
tice of the sanction of the writ or of the time and 
place of hearing;32 and the mere suing out of the 
writ, without complying with the prerequisites to 
its issue, does not suspend the time.^^ So, where 
one party files a petition for a writ of certiorari, the 
filing of a cross-petition by another party does not 
extend the latter’s time to apply for certiorari.^^ 

Exiension of time. General statutes providing 
for the bringing of a n.ew action in certain cases 
after the failure of a former action, and thereby 
extending the time to sue, have been held applicable 
to certiorari proceedings.35 A provision authoriz- 
ing the court to extend the time for filing the ap¬ 
plication does not authorize such an extension after 


the original period has elapsed, however; the ap¬ 
plication to extend must be made before expiration 
of that period. 

§ 65. Analogy to Appeals and Writs of Error 

In absence of statute the time for filing writs of er¬ 
ror and appeals is sometimes considered as controlling 
in certiorari proceedings. 

In the absence of statute, the limitation determin- 
ed on is often governed by analogy to the limitation 
on writs of error and appeals.^*^ Such limitation, 
however, is merely a guide to the general limits of 
discretion, and not an inflexible rule;^^ but in or¬ 
der that a party may bring himself outside of this 
limitation, he must show circumstances which justi- 
fy the delay in applying for the writ.^9 Thus, 
where it appeared that the complaining party was 
incompetent to manage his affairs, in ili health, and 
without financial means, it was held that the laches 
was excusable.^^ 

§ 66. Laches 

In the absence of any limitation fixed by statutes or 
rules, the writ must be applied for wlthin a reasonable 
time, and may be denied for laches. 

Laches may be asserted as a defense to an appli¬ 
cation for certiorari,and where the question is 
not regulated by statute or the fixed procedure, it 
may be stated, as a general rule, that the writ must 
be applied for within a reasonable time, or it will be 
refused or dismissed if improvidently issued.^^ 


28. lowa.—Jamison v. Louisa Coun- 
ty, 47 lowa 388, 

28. Minn.—In re Judicial Ditch No. 
2, Houston County, 202 N.W. 52, 
163 Minn. 383. 

30. Ga.—Hili v. Youngr. 43 S.E. 76, 
116 Ga. 708—Barrett v. Devine, 60 
Ga, 632. 

31. N.T.—Seacrest Farms v. Noyes, 
299 N.Y.S. S12, 164 Misc. 369. 

32. Ga.—0’Keefe v. Cotton, 27 S.E. 
663, 102 Ga. 516. 

33. Ga,—Carpenter v. Southern R. 
Co., 37 S.E. 186, 112 Ga. 152. 

34. 111.—^Danford v. Watkins, 168 
N.E. 912, 337 111. 222. 

35. Ga.—Hili v. State, 42 S.E. 286, 
115 Ga. 833—Hendrix v. Kellogg:, 
32 Ga. 435. 

N.Y.—^Peo. V. Snedeker, 94 N.Y.S. 
319, 106 App.Div. 89, affirmed 75 
N.E. 1133, 182 N.Y. 558. 

38. Tenn.—Grane Enamelware Co. 
V. Smith, 76 S.W.2d 644, 168 Tenn. 
203—Schlosser Leather- Co. v. Gil- 
lespie, 6 S.W.2d 328, 157 Tenn. 166. 
37. Cal.—Bryant v. Superior Court 
in and for San Joaquin County, 61 
P.2d 483, 16 Cal.App.2d 556. 

Idaho.—^Pullman Co. v. State Board 


of Equalization, 171 P. 260, 261, 
31 Idaho 316, citing Corpus Juris. 

111.—School Directors of Dist. No. 
175, Ogle County, v. School Di- 
rectofs of Dist. No. 173, Ogle 
County, 245 Ill.App. 447. 

Mo,—State ex rei. Baepler v. State 
Board of Health of Missouri, 52 
S.W.2d 743, 744, citing Corpus 

Juris. 

R.I.—Sahagran v. Superior Court, 
129 A, 813, 47 R.I. 85. 

Wash.—State ex rei. Barry v. Supe¬ 
rior Court in and for King County, 
35 P.2d 1095, 179 Wash. 55—State 
V. Superior Court for King County, 
10 P.2d 233, 167 Wash. 481—State 
V. Kuykendall, 236 P. 99, 134 

Wash. 620. 

11 C.J. p 146 note 70. 

Void iudgmeut 

Ala.—Pinney v. Baker, 78 So. 875, 
201 Ala. 521. 

3S. Idaho.—Pullman Co. v. State 
Board of Equalization, 171 P. 260, 
31 Idaho 316. 

11 C.J. p 146 note 71. 

39. Cal.—Smith v. Los Angeles 
County Super. Ct., 32 P. 322, 97 
Cal. 348. 

11 C.J. p 146 note 72. 
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40. Wash.—State v. Lincoln County 
Super. Ct., 83 P. 726, 41 Wash. 450. 

41. Cal.—Bryant v. Superior Court 
in and for San Joaquin County, 61 
P.2d 483, 16 Cal.App.2d 556—Reid 
V. Superior Court in and for Trin- 
.ity County, 186 P. 634, 44 Cal.App. 

349—Donovan v. Board of Police 
Com'rs of City and County of San 
Francisco, 163 P. 69, 32 CaLApp. 
392. 

Fla.—^Young v. Stoutamire, 179 So. 
797. 

Mass.—Byfield v. City of Newton, 
141 N.E. 658, 247 Mass. 46. 

Mo.—State ex rei. Kennedy v. Hogan, 
267 S.W. 619, 306 Mo. 580. 

N.J.—Parker v. Borough of Point 
Pleasant. 167 A. 217. 11 N.J.Misc. 
535—Gadek v. Kugler, 141 A. 561, 
6 N.J.Misc. 471. 

42. Ark.—Pruitt v. International 
Order of Twelve, Knights and 
Daughters of Tabor, 250 S.W. 331, 
158 Ark. 437—Brinkley Tp. Road 
Dist. Y. Dixon Tp. Road Dist., 225 
S.W. 225, 146 Ark. 167. 

Cal.—^McKeever v. Superior Court of 
California in and for San Mateo 
County, 259 P. 373, 85 Cal.App. 
381—^Reid v. Superior Court in and 
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There is no hard and fast rule by which to deter- 
mine whether laches has barred the remedy,^^ but 
each case must depend on its own peculiar facts.^^ 
What period will constitute “a reasonable time/' 
within the meaning of the rule laid down, is a ques- 
tion for the judicial discretion of the court in most 


cases,and its exercise of that discretion will not 
be revised, if not abused;^® but no unreasonable 
diligence will be required.'^^ 

Generally, lapse of time will not preclude the 
granting of the writ where the delay has resulted 
in no detriment,'^^ but, if private injustice will re- 


for Trinity County, 186 P. 634, 44 
Oal.App. 349. 

Colo.—State Civil Service Commis- 
sion of Colorado v. Cummings, 265 
p. 687, 6SS, 83 Colo. 379, citing 
Corpns Juris. 

Idaho.—Pullman Co. v. State Board 
of Equalization, 171 P. 260, 31 
Idaho 316. 

111 .—Carroll v. Houston, 173 N.E. 
657, 341 111. 531. 

Mo.—State ex rei. Kennedy v, Ho- 
gan, 267 S.W. 619, 622, quoting 
Corpus Juris. 

Mont,— ShafCroth v. Lamere, 65 P.2d 
610, 611, citing Corpus Juris. 

X,J.—Seaman v. Monmouth County, 
191 A. 103, 15 N.XMisc. 249— 

Cordingley v. Borough of Mend- 
ham, 171 A. 158, 12 N.J.Misc. 331 
—^Parker v. Borough of Point 
Pleasant, 167 A. 217, 11 N.J.Misc. 
535—In re Town of Harrison, 151 
A. 215, 8 N.J.Misc. 506. 

R.I.—Sahagran v. Superior Court, 
129 A. 813, 47 R.I. 85, 

11 C.J. p 146 note 74. 

43. Cal.—Bryant v. Superior Court 
in and for San Joaqum County, 61 
P.2d 483, 16 Cal.App.2d 556—Reid 
V. Superior Court in and for Trin¬ 
ity County, 186 P, 634, 44 Cal.App, 
349. 

N.J.—Seaman v. Monmouth County, 
191 A. 103, 15 N.J.Misc. 249—' 
Parker v. Borough of Point Pleas¬ 
ant, 167 A. 217, 11 N.J.Misc. 535. 

44u Mont.—State ex rei. Thelen v. 
District Court of Nineteenth Judi¬ 
cial District in and for Toole 
County, 17 P.2d 67, 58, citing Cor¬ 
pus Juris. 

N.J.—Seaman v. Monmouth County, 
191 A. 103, 15 N.J.Misc. 249. 

11 C.J. p 147 note 75. 

Writ deuied for laches 
The writ has been denied because 
of laches in instances such- as the 
following: 

(1) The act of election commis- 
sioners in removing an incumbent 
from office, a delay of eight months. 
—Hudson V. Owens, 170 111.App. 288 
—Bach V. Owens, 170 111.App. 237. 

(2) Judgment removing incumbent 
from office, delay of nine months 
after the rendition thereof, during 
which time his term of office expired. 
—Reid V. Superior Court in and for 
Trinity County, 186 P. '634, 44 Cal. 
App. 349. 

(3) Judgment removing officer, de¬ 
lay of nearly nine months after dis- 
charge was not excused by claim re- 


moved officer was waiting for com- 
mission to act on so-called rehearing 
petition.—Carroll v. Houston, 173 N. 
E. 657, 341 111. 531. 

(4) Judgment of civil service com- 
mission sustaining removal of peni- 
tentiary guard, delay of eleven 
months during which time another 
guard was appointed.—Erili v. Bow- 
den, 132 A. 499, 4 N.J.Misc. 326. 

(5) Discharge of highway depart- 
ment inspector by highway commis- 
sion, delay of over a year.—Oliver 
V. New Jersey State Highway Com- 
mission, 153 ,A. 251, 9 N.J.Misc. 186. 

(6) Proceedings of a civil service 
commission, a delay of one year.— 
Gay V. Chicago, 132 Ill.App. 22, af- 
firmed 81 N.E. 1021, 228 111. 310— 
Moriarity v. Chicago, 131 Ill.App. 
658. 

<7) Purchase of a school site by 
the City, a delay of nearly a year 
and more than eight months after 
the money was expended.—Coward 
V. Bayonne, 51 A. 490, 67 N.J.Law 
470. 

<8) Municipal contract, a delay of 
over two years during which time 
most of the work had been done and 
paid for.—^Allen v. Hunterdon Coun¬ 
ty. 60 A. 36, 72 N.J.Law 116. 

<9) Proceedings of selectmen 
granting a license to an oil company 
to erect certain storage tanks, delay 
of sixteen months.—^Morrison v. Se¬ 
lectmen of Town of Weymouth, 181 
N.E. 786, 279 Mass. 486. 

(10) Lease of property by borough 
as tenant on ground one of its own- 
ers was mayor of borough, delay of 
almost three years where no conceal- 
ment of transaction was made.— 
Cordingley v. Borough of Mehdham, 
171 A. 158, 12 N.J.Misc. 331. 

(11) Municipal grant of rights to 
a Street car company, a delay of six 
years after knowledge.—Budd v. 
Camden, 54 A. 569, 69 N.J.Law 193. 

(12) Ordinance .defining the duty, 
and fixing the salary, of tax commis- 
sioners, a delay of eleven years.— 
Livelli V. Hoboken. 73 A. 77, 78 N.J. 
Law 245. 

(13) Appointment of a guardian, a 
delay of over eight years.—Brown v. 
Warwick Probate Ct., 67 A. 527, 28 
R.I. 370, 125 Am.S.R. 747. 

45w N.J.—State V. Patterson, 39 N. 

J.Law 489. 

11 C.J, p 147 note 76. 

Certiorari to review judgment 

(1) Under Rev.St.l919 § 1520, re- 

2u; 


quiring the clerk of the supreme 
court to certify a copy of the opin- 
ion to the Circuit court within thir- 
ty days after filing, made applicable 
to the court of appeals by Const. 
art 6 § 15, thirty days after the de- 
nial of a rehearing is, in ordinary 
cases, a reasonable time for aggriev- 
ed parties to apply to the supreme 
court for a writ of certiorari to re- 
view a judgment of the court of ap¬ 
peals.—State ex rei. AI. G. Barnes 
Amusement Co. v. Trimble, 300 S.W. 
1064, 318 Mo. 274—State ex rei. 

Berkshire v. Ellison, 230 S.W. 970, 
2ST Mo. 654. 

(2) As to laches in applying for 
certiorari to review a judgment and 
opinion of the court of appeals, the 
opinion v.’as not a finality until after 
a motion for rehearing wai^ overrul- 
ed, but thereafter it was a finality 
so far as that court was concerned, 
unless it changed its opinion and 
judgment of its own motion. So, 
where an application for a writ of 
certiorari to review a judgment of 
the court of appeals was made more 
than a year after the opinion of the 
court of appeals was handed down, 
more than nine months after the de- 
nial of a rehearing, and some seven 
months after the mandate had gone 
down and heen acted upon by the 
entry of the judgment directed by 
the court of appeals, and although 
it was claimed that the delay -was 
due to an attempt by mandamus to 
compel the writing of the opinion be- 
low so as to state the facts, the ap¬ 
plication w’as barred by laches.— 
State ex rei. Berkshire v. Ellison, 
supra. 

46. N.Y.—^Peo. V. Cooper. 22 Hun 
515. 

47. Mo.—State ex rei. Berkshire v. 
Ellison, 230 S.W. 970, 287 Mo. 654, 

11 C.J. p 147 note 78. 

48. Ala.—Byars v. Town of Boaz, 
155 So. 383, 385, 229 Ala. 22, quot¬ 
ing Corpus Juris. 

Cal.—Bryant v. Superior Court in 
and for San Joaquin County, 61 P. 
2d 483, 16 Cal.App.2d 556—Secur- 
ity-First Nat. Bank v. Superior 
Court of California in and for San 
Diego County, 23 P.2d 1055, 132 
Cal.App. 683, recalled Security- 
First Nat. Bank v. Superior Court 
in and for San Diego County, 25 
P.2d 234, 134 Cal.App. 195—Dono- 
van V. Board of Police Com^rs of 
City & County of San Francisco, 
163 P. 69, 32 Cal.App. 392. 
tlL—^Jackson v. Blair, 132 N.E. 221 
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suit from granting the writ after the delay, it will 
ordinarily be refused.'^^ Thus, it will be refused 
where the party has, by reason of laches in not 
taking the objection at an earlier stage, permitted 
the adverse party to make large expenditures,^® as 
for objects beneficial to the party seeking to quash 
the proceedings,^^ and it may be refused where ap¬ 
plicant speculating on the outcome of the proceed- 
ings sought to be reviewed, delays his application 
for certiorari until those proceedings prove disap- 
pointing to him.^^ 

Public detrinieni or inconvenience, Where a re- 
versal of the proceedings sought to be reviewed 
would resuit in detriment or inconvenience to the 
public, or is calculated to derange the interests of 
society, a party is required to act speedily in mak- 


ing his application, and any unreasonable delay in 
so doing will warrant the refusal or dismissal of 
the writ.53 Fqj- instance, in case of public im- 
provements unreasonable delay is fatal.54 

Expenditure of public money, Where the peti- 
tioner has slept on his rights, and postponed his 
application until the proceedings sought to be re¬ 
viewed have been confirmed or carried into execu- 
tion, and public money has been expended thereon, 
the writ will be denied,®^ although the mere fact 
that a salary has been paid does not establish laches 
barring certiorari to review resolutions granting 
the payment.56 

Wanf of knowledge as excuse. Want of knowl- 
edge may be an excuse for not moving promptly.57 


298 111. 605—Fisher v. Mcintosh, 
115 N.E. 529, 277 111. 432. 

Mo.—State ex rei. Hancock v. Falk- 
enhainer, 291 S.W. 466, 467, 316 
Mo. 651, citing Corpns Juris. ^ 
^lont.—State ex rei. Thelen v. Dis- 
trict Court of Nineteenth Judicial 
District in and for Toole County, 
17 P.2d 57, 58, 93 Mont. 149, citing 
Corpus Juris. 

N.J.—'Mundy v. Raritan Tp., 144 A. 

162, 7 N.J.Misc. 78. 

11 C.J. p 147 note 79. 

Delay lield uot fatal 

(1) Delay of four months after 
order removing cause to federal 
court.—State ex rei. Hancock v. 
Falkenhainer, 291 S.W. 466, 316 Mo. 
651. 

(2) So a delay of thirteen months 
in applying to. review a judgment, 
not attempted to be enforced in the 
meantime.—^Lyons v. Green, 56 S.W. 
1075, 68 Ark. 205. 

(3) Where order creating road im- 
provement district was entered Febr. 
7, 1918, court did not abuse its dis- 
cretion in quashing proceedings es- 
tablishing the district on petition for 
certiorari filed Sept. 30, 1918, by 
owners contesting assessments, 
where at that time the amount of 
assessments of benefits had not been 
finally settled, the owners not being 
chargeable with unnecessary delay 
in flling petition.—Light v. Self, 214 
S.W. 746, 138 Ark. 221—^Light v; Self, 
211 S.W. 746, ISS Ark. 221. 

(4) Application for certiorari to 
review decision of court of appeals 
filed within thirty days after over- 
ruling of motion for rehearing, was 
held not too late, notwithstanding 
mandate had been transmitted to 
clerk of Circuit court, there being no 
showing that judgment had in fact 
been entered in that court.—State ex 
rei. Scott v. Trimble, 272 S.W. 66, 
308 Mo. 123, quashing record State 
ex rei. and to use of Clinkscales v. 
Scott, 261 S.W. 680, 216 Mo.App. 114. 


(5) A World war veteran was held 
not guilty of laches so as to require 
dismissal of writ of certiorari to 
compel his reinstatement to position 
as bridge officer, where he was dis- 
charged by board of chosen freehold- 
ers on Jan. 2, conferences seeking 
reinstatement were held until meet- 
ing of board on May 14 when board 
stili remained obdurate, and applica¬ 
tion for writ was made on May 23. 
—Seaman v. Monmouth County, 191 
A. 103, 15 N.J.Misc. 249. 

49. Ala.—^Byars v. Town of Boaz, 
155 So. 383, 229 Ala. 22. 

Cal.—Reid v. Superior- Court in and 
for Trinity County, 186 P. 634, 44 
Cal.App. 349—^Donovan v. Board of 
Police Com’rs of City & County of 
San Francisco, 163 P. 69, 32 Cal. 
App. 392. 

Mo.—State ex rei. Kennedy v. Hogan, 
267 S.W. 619, 306 Mo. 5S0. 

N.J.—^Porskievies v. Borough of At¬ 
lantic Highlands, ISO A. 236, 13 N. 
J.Misc. 586, rehearing denied 181 
A. 144, 13 N.J.Misc. 747—Parker v. 
Borough of Point Pleasant, 167 A. 
217, 11 N.J.Misc. 535—Mundy v. 
Raritan Tp., 144 A. 162, 7 N.J. 
Misc. 78. 

11 C.J. p 147 note 80. 

50. N.J.—Porskievies v. Borough of 
Atlantic Highlands, 180 A. 236, 13 
N.J.Misc. 586, rehearing denied 181 
A. 144, 13 N.J.Misc. 747—Parker 
V. Borough of Point Pleasant, 167 
A. 217, 11 N.J.Misc. 535. 

51. Mass.—Barnard v. Fitch, 48 
Mass. 605. 

52. N.J.—Clarke v. Lubin, 133 A. 
405, 4 KJ.Misc. 518. 

New trial 

Where defendant did not apply for 
writs of certiorari to review action 
of trial court in granting new trials 
under District Court Act § 17, on 
ground of newly discovered evidence 
until after judgments in such new 
trials were rendered against him, he 
was not entitled to the writs, since 
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the court never favors a suitor in 
laches.—Clarke v. Lubin, supra. 
CoxLdemnatiozL proceedings 
Writ of certiorari to review order 
appointing commissioners should be 
dismissed, where it appeared that, 
after flling objections to appointment 
of commissioners, landowner elected 
not to continue with challenge to 
validity of proceeding, but appeared 
before commissioners to seek ade- 
quate award, and even after award 
took no steps until appeal to Circuit 
court by highway commission.— 
Warmec Corporation v. State High¬ 
way Commission, 160 A. 766, 10 N.J. 
Misc. 791. 

53. 111.—Carroll v. Houston, 173 N. 
E. 657, 341 111. 531' 

Mo.—State ex rei. Kennedy v. Ho¬ 
gan, 267 S.W. 619, 306 Mo. 580. 
N.J.—^Weissinger v. Mayor and 

Council of Township of Teaneck, 
162 A. 400, 10 N.J.Misc. 1093. 

11 C.J. p 147 note 82. 

Bemarriage of divorced party 
Mo.—State ex rei. Kennedy v. Ho¬ 
gan, 267 S.W. 619, 306 Mo. 580. 

54. Ark.—Johnson v. West, 117 S. 
W. 770, 89 Ark. 604. 

55. N.J.—Carr v. Borough of Mer- 
chantville, 142 A. 1, 102 N.J.Law 
553—-Rossi V. Board of Com’rs of 
City of Perth Amboy, 150 A. 395, 
8 N.J.Misc.'465. 

11 C.J. p 147 note 84. 

5S. N.J.—Cooper v. Town of Belle- 
ville, Sup., 118 A. 332. 

57. Cal.—Eliis v. Superior Court in 
and for Riverside County, 33 P.2d 
60, 138 CaLApp. 552. 

Mass.—^Marcus v. Board of Street 
Com’rs of City of Boston, 147 N. 
E. 866, 252 Mass. 331. 

Pa.—Rawlings v. Lewert, 9 Pa.Dist. 
& Co. 701—Streuber v. McFayden, 
14 Pa.Dist. 242. 

11 C.J. p 148 note 85. 

Knowledge of agent 
Applicant for certiorari is charge- 
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Thus, it is a good excuse that the judgment com- 
plained of was secretly rendered without notice or 
means of knowledge.ss 

§ 67. Objections and Waiver Thereof 

Objections to time of applying for the writ must be 
seasonably taken, and may be waived. 

As shown infra § 135, a motion to dismiss or 
quash the writ is a proper method of objecting to 
the proceedings because not instituted within the 

C. APPLICATION AND 

§ 68. Necessity for Application 

A forma! appllcation showfng a prima facie case for 
relief is prerequisite to issue of certiorari except when 
sued out by the sovereign power or where the local prac- 
tice is to the contrary. 

Except when sued out by the sovereign power, 
or in particular proceedings where the local prac- 
tice is to the contrary,certiorari will not issue 
of course, but an application by petition, affidavit, 
or other mode prescribed, showing prima facie a 
case for relief, is prerequisite to its issue.^® The 
petition is the pleading, and its purpose is to set in 
motion the proceeding,®^ xhe same petition can- 
not serve as the basis for a second writ in the 
same case,^^ Furthermore, the necessity for an ap¬ 
plication is not waived by appearance.^^ A petition 
in error is not a substitute for a petition for a writ 
of certiorari.*^^ 

Separate applications are necessary on behalf of 
defendant who seeks the review of two cases 
against him by different plaintiffs not in privity,*^! 


§ 70 

time limited. Laches in applying for the writ may 
be waived by appearance and pleading,59 or‘ by mak- 
ing a return;60 and it has been said that a ques- 
tion as to the timeliness of the application is fore- 
closed by the issuance of the writ.®^ The defense 
of laches in applying for certiorari to review mu- 
nicipal action must be urged promptly,®- but the 
failure of a municipality promptly to raise this 
question may be excused in a particular case on 
the grounds of public policy and expediency.®^ 

HEARING THEREON 

although by consent the cases were tried together.'^^ 
Likewise, on the application of one party, the ad¬ 
verse party to a proceeding cannot have errors re- 
viewed.'^3 Sq, where it is sought to review orders 
made by different courts in different cases by cer¬ 
tiorari proceedings, a separate application for a 
writ of certiorari must be made for each court."^^ 

§ 69. Authority and Competency to Make Ap¬ 
plication 

Questions relating to authority and competency 
to apply for certiorari ‘are, together with questions 
as to vjho may institute the proceedings, considered 
supra §§ 47-52, 

§ 70. Form and Contents of Applications 

The petition must conform to the requirements of the 
locat practice and with reasonable certainty allege ali 
facts essentia! to establish the right to certiorari. 

The application must conform to statutory re¬ 
quirements or rules of practice,'^5 and particular 


able with notice of finding* of board 
of adjustment, where his agent was 
present at time finding was announc- 
ed.—Gadek v. Kugler, 141 A. 561, 6 
N.J.Misc. 471. 

58. Pa,—^Hoffner v. Kottka, 2 Pear- 
son S60. 

59. N.T.—Peo. v. Lantry, 60 N.T.S. 
1009, 44 App.Div. 392. 

N.C.—Bowman v. Poster, 33 N.C. 47, 
Tenn.—Johnston v. Dew, 5 Hayw. 
224. 

60. N.Y.—^Lovet v. Green, 12 Johns. 
204. 

11 C.J. p 148 note 97. 

61. Mo.—State ex rei. Allen v. Trim- 
ble, 297 S.W. 378, 317 Mo. 751, 
quashing record Allen v. Best, 279 
S.W. 728, 220 Mo.App. 1041. 

68. N.J.—^Weissinger v. Mayor and 
Gouncil of Township of Teaneck, 
162 ‘A. 400, 10 N.J.Misc. 1093— 
Kay-s V. Town of Newton, 140 A. 
425, 6 N.J.Misc. 163. 

Bettim of mle 

Laches in applying for certiorari 
to review municipal action must be 


raised on return of the rule.—Dor- 
sey Motors v, Bavis, 180 A. 396, 13 
N.J.Misc. 620. 

63. N.J.—^Weissinger v. Mayor and 
Council of Township of Teaneck, 
162 A 400, 10 N.J.Misc. 1093. 

64. Tenn.—^Beck v. Knabb, 1 Overt. 
55. 

65. Pa.—Matter of Pittsburgh, 2 
Watts & S, 320. 

11 C.J. p 149 note 4. 

66. D.C.—^Vicory v. Totaro, 277 P. 
546, 51 App.D.C. 144. 

Mo.—State ex rei. Jacobs v. Trimble, 
274 S.W. 1075, 1077, 310 Mo. 150, 
quoting Corpus Juris. 

Philippine.—U. S. v. Siatong, 5 Phil- 
ippine 463. 

Tenn.—^Rhea County v. White, 43 S. 

W*.2d 375, 163 Tenn. 388. 

11 C.J. p 149 note 5. 

“Like the ordinary suit or action, 
the proceeding in certiorari is com- 
menced by the filing of a petition 
or application in the proper court.” 
—State ex rei. Jacobs v. Trimble, 
supra. 


Office of petition is to bring to the 
notice of the court the grounds on 
which the' party seeks relief from 
the charge or execution complained 
of and to obtain the writs prayed 
for.—City of Nashville v. Mason, 11 
Tenn.App. 344. 

67. N.Y.—Hali v. Hood, 201 N.Y.S. 
498, 121 Misc. 572. 

68. Mich.—Sherwood v. Arnold, 45 
N.W. 134, 80 Mich. 270. 

69. «►Del.—Newell v. Hampton, 40 A. 
469, 15 Del. 1. 

70. Okl.—In re Duncan, 144 P. 374, 
43 Okl. 691. 

71. Ala.—^Davis v. Calhoun, 24 Ala. 
437. 

11 C.J. p 149 note 9. 

72. Ga.—Haralson County v. Pitt- 
man, 31 S.E. 183, 105 Ga. 513. 

73. Tenn.—Goetz v. Knoxville Pow¬ 
er & Light Co., 290 S.W. 409, 154 
Tenn. 545. 

74. Porto Rico.—^Amadeo v. Rossy, 
21 Porto Rico 333. 

75% Ga.—^Aycock v. Williams, 189 S. 
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allegations of wrong or injustice which are required 
by statute must be made,*^® unless in a case where 
such averments are clearly inapplicableJ'^ The ap- 
plication must disclose the ground on which the 
writ should be issued,^® and must show that sub- 
stantial justice demands itJ^ It must also set out 
with reasonable certainty,^^ but not necessarily such 
certainty as rebuts every conclusion to the con- 
trary,^^ all the facts essential to establish the right 

to certiorari, that is, the facts showing illegal ac- 
tion below and consequent injury,^^ so that the 
court may see, assuming the petition to be true, that 


there is error.^^ Mere conclusions of law are in- 
sufficient^^ Where it is impossible without such 
information to know whether the determination 
sought to be reviewed was error, the court should 
be informed of the nature of the suit, what the 
issues were,S^ and, as shown infra § 76, what the 
evidence was. So, it has been held that the ap- 
plication must show by whom the decision sought 
to be reviewed was rendered,^^ but the view has 
been taken that while good pleading requires the 
petition to name the judge or division of the court 
rendering the judgment sought to be reviewed, fail- 


B. 841, 183 Ga. 800 dismissing cer¬ 
tiorari Williains v. Aycock, IS3 S. 
E. 628, 52 Ga.App. 386, transferred 
179 S.E. 770. 180 Ga. 570. 

La.—Kuhn v. Breard, 88 So. 552, 149 
La. 59. 

Philippine.—U. S. v, Siatong. 5 
Philippine 463. 

Tenn.—Rhea County v. White, 43. S. 
W.2d 375, 163 Tenn. 3SS—Bray v. 
Blue Ridge Lumber Co., 289 
504, 154 Tenn. 342. 

11 C.J. p 149 note 12, 

Accompanying brief 
Ala.—Ex parte Edwards, 80 So. 791, 
202 Ala. 503, denying certiorari 
Birmingham Waterworks Co. v. 
Edwards, 81 So. 194, 16 Ala.App, 
674. 

Statement of notice 
La,—Kuhn v. Breard, 88 So. 552, 149 
La. 59. 

Statement of substance of case 
Tenn.—^Bray v. Blue Ridge Lumber 
Co., 289 S.W. 504, 154 Tenn. 342. 
Separate argrunent and brief 
Ga.—Louisville & N. R. Co. v. Tom- 
lin, 132 S.E. 90, 161 Ga. 749. dis¬ 
missing certiorari 127 S.E. 416, 33 
Ga.App. 585. 

76. Pa,—Benner v. Ducoing, 1 

Browne 217. 

11 C.J. p 149 note 13 [a]. 

77. Pa.—Wilt V. Philadelphia, etc., 
Turnp. Co., 1 Brewst. 411. 

11 C.J. p 149 note 14. 

78. U.S.—Gillis v. City of New 
York, .56 S.Ct. 372, 296 U.S. 653, 
80 L.Ed. 465, denying certiorari 
280 N.Y.S. 793, 244 App.Div. ■{|1. 

Grotmds sufficiently shown 
Tenn.—Clements v. Roberts, 230 S. 
W. 30, 144 Tenn. 129, rehdaring 
denied 231 S.W. 902, 144 Tenn. 152. 

79. Me.—Chavarie v. Robie, 194 A. 
404. 

80. Cal.—Eliis V. Superior Court in 
and for Riverside County, 33 P. 
2d 60, 138 CaLApp. 552. 

Fla.—Great American Ins. Co. v. Pe- 
ters, 141 So. 322, 105 Fla. 380. 

11 C.J. p 149 note 15. 

81. Tex.—Jones v. Nold, 22 Tex. 
379—McKensie v. Pitner, 19 Tex. 
135. 


8S. Fla.—Great American Ins. Co. 

V. Peters, 141 So. 322. 105 Fla. 3S0 
—Ex parte Jones, 110 So. 532, 92 
Fla. 1015. 

Idaho.—Vaught v. District Court of 
Fourth Judicial Dist. in and for 
Camas County, 260 P. 160, 44 Ida¬ 
ho 706. 

La.—Harris v. Geo. W. Signor Tie 
Co., S La.App. 213. 

Me.—Jellerson v. Board of Police of 
City of Biddeford, 187 A. 713, 134 
Me. 443. 

Miss.—Planters' Lumber Co. v. Grif- 
fln Chapel M. E. Church, 124 So. 
479, 157 Miss. 714. 

Mo.—State ex rei. Morrison v. Sims, 
App., 201 S.W. 910. 

Mont.—State ex rei. Examining and 
Trial Board of Police Department 
of City of Butte v. District Court 
of Second Judicial Dist. in and for 
Silver Bow County, 190 P. 295, 298, 
quoting Corpus Juris. 

N.J.—^Feuchtbaum v. Mayor and 
Township Committee of Wood- 
bridge, 172 A. 910, 12 N.J.Misc. 
541—State v. Height, 171 A. 787, 
12 N.J.Misc. 383. 

N.Y.—Hali V. Hood, 201 N.Y.S. 498, 
121 Misc. 572—In re Schroder, 187 
N.Y.S. 680. 

Or.—Oregon City v. Clackamas Coun¬ 
ty, 247 P. 772, 118 Or. 546. 

Tenn.—Rhea County v. White, 43 S. 

W. 2d 375, 163 Tenn. 388—Wil- 
loughby V. Jarvis, 189 S.W. 366, 
136 Tenn. 279. 

Tex.—Crenshaw v. Home Lumber 
Co., Civ.App., 296 S.W. 342. 

11 C.J. p 150 note 17. 

83. Fla.—Great American Ins. Co. 

V. Peters, 141 So. 322, 105 Fla. 380 
—Medlin-Peacock Buick Co. v. 
Broward, 135 So. 156, 101 Fla. 600 
—Ex parte Jones, 110 So. 532, 92 
Fla, 1015. 

“Or.—Chapman v. Hood River County, 
178 P. 379, 91 Or. 92. 

Tex.—Schwind v. Goodman, Com. 
App., 221 S.W. 579, reversing Good¬ 
man V. Schwind, Civ.App., 186 S. 

W. 282. 

11 C.J. p 150 note 19. 

niegality ou face of record 
A petition for certiorari to review 
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the proceedings and judgment of a 
court should make it appear that an 
illegal proceeding appears by the 
face of the record, of which com- 
plaint is made.—Ex parte Jones, 110 
So. 532, 92 Fla. 1015—11 C.J. p 150 
note 19 [a]. 

Ulegality sufficieutly shown 
Specific allegation of illegality of 
the court of appeals’ actions, as con- 
stituted of one regular judge and 
special judge, in a petition for a writ 
of certiorari, and a contention in the 
supporting suggestion that the court 
contravened the supreme court rul- 
ing in a certain case by thus pro¬ 
ceeding, was held sufficient, although 
the relator did not cite such case 
in the petition, according to the let- 
ter of supreme court rules, rule 34. 
—State ex rei. Allen v. Trimble, 297 
S.W.^ 378, 317 Mo. 751, quashing rec¬ 
ord Allen V. Best, 279 S.W. 728, 220 
Mo.App. 1041. 

84. Mont.—State ex rei. Examining 
and Trial Board of Police Depart¬ 
ment of City of Butte v. District 
Court of Second Judicial Dist. in 
and for Silver Bow County, 190 
P. 295, 298, quoting Corpus Juris. 

11 C.J. p 150 note 20. 

Admissions may preclude issuance 
of writ.—Castell Land & Harbor Co. 
V. Roberts, 95 So. 421, 153 La. 115. 

85. Ga.—^Wood v. Fairfax Loan & 
Investment Co., 177 S.E. 260, 50 
Ga.App. 123. 

Idaho.—^Vaught v. District Court of 
Fourth Judicial Dist. in and for 
Camas County, 260 P. 160, 44 Ida¬ 
ho 706. 

Mo.—State ex rei Morrison v. Sims, 
App., 201 S.W. 910. 

Tenn.—Rhea County v. White, 43 S. 

W.2d 375, 163 Tenn. 388.. 

Tex.—Crenshaw v. Home Lumber 
Co., Civ.App., 296 S.W. 342. 

11 C.J. p 150 note 18. 

86. Ala.—^Ex parte Cox, 76 So. 911, 
200 Ala. 553, denying certiorari De 
Bardeleben Coal Co. v. Cox, 76 So. 
409, 16 Ala.App. 172.. 

87. Ga.—Freeman v. Eatonton, 40 S. 
E. 698, 114 Ga. 628. 
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ure to do so does not invalidate au otherwise suffi¬ 
cient petition.^S Jt is unnecessary to allege legal 
conclusions in addition to the facts,^^ or to make 
allegations with respect to issues not properly tria- 
ble on certiorari.^® Unless the statute so requires, 
paragraphs need not be numbered.®^ 

If the application, although loosely drawn or 
somewhat obscure, discloses merits and that in- 
justice has probably been suffered, the lack of pre- 
cision may be disregarded.®^ So, technical defects 
will be disregarded substantial compliance with 
the statutory requirements is sufficient.®^ 

Different proceedings cannot be brought up by 
the same petition.®® However, a petition may em- 
brace^ every exception taken on the trial, as it is 
not necessary to file a separate petition for every 
exception.®® So, a petition to review the record of 
a board of education in several times locating, or 
attempting to locate, a schoolhouse site for the 
same schoolhouse on the same land is not objection- 
able as double because seeking to test the validity of 
several separate proceedings, where they ali related 
to the same matter and land.®'^ On petition for 
certiorari to revise and correct the probate orders 
in partition, there is no misjoinder of causes of 
action, although the right of petitioner under the 
will to land partitioned to others is asserted.®® 

§71. -Entitling 

The application shouid be entitied In accordance with 


the locai practice, although irreguiarities are not ordi- 
narily fatal. 

It has been held that the petition shouid be pre- 
sented in the name of the party to the suit who 
is applicant, and by preserving the original caption 
of the suit.®® However, the fact that the petition 
is not entitied in any court and does not contain 
the names of formal plaintifts or defendants, is not 
fatal to the proceedings so as to invalidate the writ, 
where the petition contains all the essential requi- 
sites of the statute.^ Under a statute abolishing 
the state writ of certiorari and providing for re- 
lief by certiorari order, certiorari proceedings 
shouid be entitied ''In the Matter of the Application 
of* petitioner, instead of as 'Teople of the State 
of . . . on the Relation of* petitioner but 
where the application in other respects substantially 
complies with the statute, it is not rendered fatally 
defective by the fact that it is entitied in the name 
of the state, on relation of the petitioner named, 
where the state has no interest in the matter,® or 
by the fact that it is designated a petition instead 
of an application.'^ An original action to review 
a judge’s order is a "special proceeding’* within a 
statute authorizing designation of the parties as 
plaintiff and defendant.® 

§ 72. - Specification of Error 

Ordinarily, the petition shouid clearly and speciftcally 
set forth the error relied on. 

An assignment of errors relied on is generally 


38. Ala.—Steadingr v, Wheeler, 78 
So. 962, 201 Ala. 566. 

Oonrb composed of two jadg'es 
Ala,—Steading v. Wheeler, supra. 

S9. Dak.—Champion v. Minnehaha 
County, 41 N.W. 739, 5 Dak. 416. 

90. Utah.—Hilton Bros. Motor Co. 
V. District Court in and for Mil- 
lard County, 25 P.2d 595, 82 Utah 
372. 

Time of appointing recelver 
A petition was held not defective 
in failing to allege whether a receiv- 
whose appointment was sought 
to be set aside was appointed before 
or after the commencement of peti- 
tioner’s action, where petitioner’s 
rights would be the same in either 
event.—Blanco v. Ambler, 3 Philip- 
pine 358, 2 Oif.Gaz. 281. 

91. Ga.—^Royal v. McPhail, 25 S.E. 
512, 97 Ga. 457. ’ 

92. Cal.—Murray v. Mariposa Coun¬ 
ty, 23 Cal. 492. 

Ga.--Evans v. Porsyth, 55 S.E. 490, 
126 Ga. 589.' 

Tex.—Jones v. Nold, 22 Tex. 379— 
Rollison V. Hope, 18 Tex. 446. 

93. Nev.—State v.. District Court of 
Seveuth Judicia! Dist. ih and for 


Mineral County, 273 P. 659, fol- 
lowed in 273 P. 661, 51 Nev. 214, 
and rehearing denied 275 P. 1, 51 
Nev. 330. 

11 C,J. p 150 note 26. 

94. Nev.—State v. District Court of 
Seventh Judicial Dist. in and for 
Mineral County, supra. 

liberal rule in respect of a plead- 
ing in an action will be applied to 
a petition in certiorari proceeding, 
since the petition is in the nature of 
a pleading.^People ex rei. Brooklyn 
Union Gas Co. v. Miller, 1 N.T.S.2d 
246, 253 App.Div. 162. 

95. Ala.—^Davis v. Calhoun, 24 Ala. 
437—Creswell v. Greene County 
Comrs, Ct., 24 Ala. 282. 

Mich.—^Dickinson v. Van Wormer, 
39 Mich. 141. 

9a Ga.—Odum v. Maeon, etc., R. 
Co., 45 S.E. 619, 118 Ga. 792. 

97. 111.—Southworth v. Ogle Coun¬ 
ty School Dist, No. 131 Bd. of 
Education, 87 N.E. 403, 238 111. 
190. 

98. Tex.—Reynolds v. Prostidge, 
Civ.App., 228 S.W. 358. 

..2,1S 


»9. Da.—^Donaldsonville Ice Co. v. 
Schlitz Brewing Co., 29 So. 114, 
104 Da. 360. 

.. Or.—^Parrow v. Nevin, 75 P. 711, 
44 Or. 496. 

L N.T.—Multiplex Garages v. 
Walsh, 210 N.T.S. 17S. 213 App. 
Div. 155, reversed without opinion 
Ashley V. Walsh, 150 N.E. 540, 241 
N.y. 527. 

Nev.—State v, District Court of 
Seventh Judicial Dist. in and for 
Mineral County, 273 P. 659, fol- 
lowed in 273 P. 661, 51 Nev. 214, 
‘and rehearing denied 275 P. 1, 51 
Nev.’ 330. 

N.Y.—Multiplex Garages v, Walsh, 
210 N.Y.S. 178, 213 App.Div. 155, 
reversed Ashley v. Walsh, 150 N. 
E. 540, 241 N.Y. 527. 

4. Nev.—State v. District Court of 
Seventh Judicial Dist. in and for 
Mineral County, 273 P. 659, fol- 
lowed in 273 P. 661, 51 Nev, 214, 
and rehearing denied 275 P. 1, 51 
Nev. 330. 

5. Idaho.—Shaw v. McDougall, 58 
P.2d 463, 5*6 Idaho 697, 
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necessary,® and, as shown infra § 150, where the 
reviewing court is so restricted, matters not as- 
signed as error in the petition will not be reviewed. 
Moreover, it has been held that a petition for cer¬ 
tiorari which contains no proper assignment of er- 
rors is void.*^ General allegations of error are ordi- 
narily insufEcient, and the particular errors com- 
plained of and relied on should distinctly be set 


forth.S However, at least in some States, a general 
assignment is sufficient where the error is appar¬ 
ent on the face of the proceeding.^ Where failure 
to follow a decision of a higher court is relied 
on as error, the conflict must be called to the at- 
tention of the court to which application for cer¬ 
tiorari is made,i<^ but a court rule requiring that 
the petition shall concisely set out the issue pre- 


e. Ga.—James v. Roberts, 191 S.E. 
301, 55 Ga.App. 755—Green v. Pat- 
terson, 103 S.E. 437, 25 Ga.App. 374 
—Newsome v. Sheppard, 91 S.E. 
915, 19 Ga.App. 525. 

11 C.J. p 151 note 49. 

Assignments not contained in peti¬ 
tion see infra § 89. 

7. Ga.—^^Vood v. Fairfax Loan & In- 
vestment Co., 177 S.E. 260, 50 Ga. 
App. 123—Richards v. Harvey, 129 
S.E. 1, 34 Ga.App. 219—Partee v. 
Peters, 127 S.E. 660, 33 Ga.App. 
694. 

Bequiringr scmtiny of evidence 
An assignment of error complain- 
ing of the judge’s failure to instruet 
the jury as to the measure of dam- 
ages depends on a scrutiny of the 
evidence, since the general rule re- 
quiring such instruction is subject 
to exception, as in a case where the 
damages found by the jury were so 
small as not to he unauthorized by 
the evidence In any event.—Briese- 
nick V. Dimond, 142 S.E. 118, 165 Ga. 
780, dismissing certiorari 134 S.E. 
350, 35 Ga.App, 668. 

8. Fla.—Great American Ins. Co. of 
New York v. Peters, 141 So. 322, 
105 Fla, 380, 

Ga.—Berkeley Granite Corporation v. 
Covington, 190 S.E. 8, 183 Ga. SOI, 
affirming Covington v. Berkeley 
Granite Corporation, 185 S.E. 3S6, 
53 Ga.App. 269, conforming to an- 
swers to certifled questions 184 S. 
E. 871, 182 Ga. 235—Herrin v. 
White, 173 S.E. 433, dismissing 
certiorari 166 S.E. 678, 46 Ga.App. 
65—Clark v. Fire Ass'n of Phila¬ 
delphia, 126 S.E. 387, 159 Ga. 567, 
dismissing certiorari 120 S.E. 14, 
31 Ga.App. 3—Jones v. Pacific Fire 
Ins. Co., 125 S.E. 470, 159 Ga. 248. 
dismissing certiorari 119 S.E. 922, 
31 Ga.App. 128—Wood v. Fairfax 
Loan & Investment Co., 177 S.fe. 
260, 50 Ga.App. 123—Feckoury v. 
Maloney, 149 S.E. 91, 40 Ga.App. 
157—Cohen v. Finkovitch, 149 S. 
E. 66, 40 Ga.App. 94—^Davis v. Lee, 
145 S.E. 110, 38 Ga.App. 667— 

Southland Loan & Investment Co. 
V, Truelove, 138 S.E. 336, 36 Ga. 
App, 750—Chan v. Judge, 134 S.E. 
925, 36 Ga.App. 13—Partee v. Pe¬ 
ters, 127 S.E. 660, 33 Ga.App. 694 
—Illinois Cent. R. Co. v. Banks. 
122 S.E. 85, 31 Ga.App. 756—Walk- 
er V. State, 118 S.E. 478, 30 Ga. 
App. 618—Hicks v. Smith, 112 S. 
E. 295, 28 Ga.App. 594—Wall v. 


Hawker Pottery Co., lOS S.E. 134, 
27 Ga.App. 255—Stoufer v. Mis- 
senheimer, 106 S.E. 560, 26 Ga.App. 
554—Holcomb, Croft & Co. v. 
Finch, 103 S.E. 38. 25 Ga.App. 261 
—Starnes v. Bacon, 103 S.E. 39, 25 
Ga.App. 260—Medlock v. Morgan 
County Bank, 99 .S.E. 227, 23 Ga. 
App. 710—Bell V. Evans, 91 S.E. 
TS7, 19 Ga.App. 469. 

N.J.—Cardillo v. Borough of Bound 
Brook, 127 A. 792, 3 N.J.Misc. 249. 
Wash.—State v. Superior Court of 
Chelan County, 166 P. 791, 97 

Wash. 472. 

11 C.J. P 151 note 51. 

Insufficiency of notice 

Assignment of error on judgment 
abating nuisance, on ground that no- 
tice to defendant was insufficient, is 
incomplete "where the notice served 
on defendant is not set forth either 
in form or in substance.—0’Quinn 
V. Mayor and Council of Homerville, 
157 S.E. 109, 42 Ga.App. 628. 

Failure to swear witnesses 

Assignment of error, on the ground 
that none of the witnesses were le- 
gally sworn, is insufficient if not 
stating the oath "was not adminis- 
tered or the nature of oath if ad- 
ministered.—0'Quinn v. Mayor and 
Council of Homerville, 157 S.E. 109, 
42 Ga.App. 628. 

Charge 

Assignment complaining that 
charge was confusing, unintelligible, 
and incomplete could not be consid- 
ered, where it failed to point out 
wherein charge was confusing, unin¬ 
telligible, and incomplete.—Hili v. 
George, 170 S.E. 826, 47 Ga.App. 272. 

Judgrmeut uot foHowing verdict 
Ga.—Starnes v. Bacon, 103 S.E. 39, 
25 Ga.App. 260. 

Overmling motion for new trial 

(1) Petition excepting to overrul- 
ing of motion for new trial must 
state plainly and distinctly grounds 
urged, general exception to overrul- 
ing motion will not suffice, even 
though exceptions set forth alleged 
errors.—^Wrenn v. Bowden, Ga.App., 
193 S.E. 456—Atlanta & W. P. R. Co. 
v. P. Graham, Williams Brick Co., 
138 S.E. 248, 36 Ga.App. 814—East 
River Nat. Bank v. Ellman, 136 S.E. 
799, 36 Ga.App. 263—Reese v. Mil- 
ler, 126 S.E. 904, 33 Ga,App. 442. 

(2) Where error is assigned in a 
petition for certiorari on a ruling 
based on a motion for a new trial, 
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and the grounds of the motion are 
set forth in the petition, a general 
assignment of error that the court 
erred in so ruling is sufficient.—^Na¬ 
tional Union Fire Ins. Co. v. Ozburn, 
156 S.E. 305, 42 Ga.App. 393. 

(3) Where a petition for certiorari 
to review a judgment overruling a 
motion for a new trial set forth the 
grounds of the motion and disclosed 
that one of them was that the court 
erred in directing the verdict be- 
cause there were issues of fact for 
determination by the jury, a general 
assignment, then made in the peti¬ 
tion, that the court erred in overrul¬ 
ing the motion, was sufficient to 
bring into question the propriety of 
the court's action in directing the 
verdict.—Hopkins Inv. Co. v. Craw- 
ford, 132 S.E. 925, 35 Ga.App. 331. 
Petitiou held sufficiently specific 
Ga.—U. S. Pidelity & Guaranty Co. 
V. Lawrence, 190 S.E. 346, revers- 
ing 184 S.E. 922, 53 Ga.App. 111, 
conformed to 191 S.E. 474, 55 Ga. 
App. 771—Pender v. Hodges, 144 
S.E. 278, 166 Ga. 727, reversing 142 
S.E. 753, 38 Ga.App. 78, and con¬ 
formed to 144 S.E. 679, 38 Ga.App. 
617. 

Iu Maine 

(1) It is necessary that the peti¬ 
tion should allege that the irregu- 
larities and errors specified appear 
by the record which it is sought to 
quash.—Jellerson v. Board of Po- 
lice of City of Biddeford, 187 A. 713, 
134 Me. 443—11 C.J. p 151 note 51 
[h]. . 

(2) Consequently, failure of 
allegation in the petition that al¬ 
leged irregularities and errors ap¬ 
pear in record, is fatal, since the is¬ 
sue involves the legal sufficiency of 
the record.—Jellerson v. Board of 
Police of City of Biddeford, supra. 

(3) It is essential that the peti¬ 
tion should clearly, deflnitely, and 
completely assign and set forth the 

I claims of irregularity and error that 
appear in the record.—Chavarie v. 
Robie, 194 A. 404—Jellerson v. Board 
of Police of City of Biddeford, supra. 

0. Miss.—Crowson v. Toung, 126 
So. 470—^Board of Sup'rs of Cal- 
houn County v, Toung, 126 So. 469, 
156 Miss. 644. 

11 C.J. p 152 note 52. 

10. Mo.—State ex rei. State High- 
way Commission of Missouri v. 
Shain, 102 S.W.2d 666, quashing 
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scnted to the court below, and show how the con- 
flicting rnling arose, does not require a statement 
of the facts in the case, but merely requires a state¬ 
ment of the issues presented, the rulings thereon, 
and wherein and in what manner the rulings con- 
flict with the decisions of the higher court.An 
application sufficiently raises the point to be con- 
sidered where a memorandum attached to the ap- 
piication and referred to therein contains the 
point if the petition clearly States the grounds 
of complaint, the fact that it sets forth other im- 
material grounds is unimportant.^^ Matters dehors 
the record cannot be relied on as error.^^ 

§ 73. - Showing Merits and Good Faith 

Where required by the local practice the applicant 
must make a sufficient showing of merits and good faith. 

In some jurisdictions applicant must show a 
prima facie case of merits,and in some States 
must show also his means of establishing them on 
another trial, so that it may appear that the deter- 
mination complained of will probably be changed.^® 
Although an allegation of good faith is often in- 
serted in the petition, it is not, where not required 
by statute, an indispensable allegation. If the facts 
stated show a meritorious case and a prima facie 


right to the writ, good faith will, in the absence 
of anything to the contrary, be presumed. There 
is no rule of the common law which unconditioually 
requires an affirmative showing of good faithT^ 
Nevertheless, in some jurisdictions, it has been held 
at One time or another that an affidavit of good 
faith or of merits must be presented,^® and such 
an affidavit must contain the averments required by 
statute.^^ It is sufficient, however, if it substan- 
tially conforms to the requirements of the statute.^*^ 

§ 74. - Excusing Failure to Pursue Other 

Remedy 

Ordinarily the application shouid present some suffi¬ 
cient reason for not resorting to appeal or other avail- 
able remedy. 

Except where appeal is a concurrent remedy,^! 
the application must present some sufficient reason 
for not resorting to appeal or to some other ap- 
propriate and available remedy, ^nd, in case there 
is a remedy by .appeal, it must state facts showing 
the inability to take or perfect an appeal in time,-^ 
or that the petitioner lost his right of appeal 
through some unavoidable casualty,^^ and not 
through his own want of diligence.^^ Likewise it 
has been held that some sufficient reason must be 


record and remandingr cause, App., 
96 S.W.2d 1065—State ex rei. 
Smith V. Allen. 267 S.W, 843, 
Quashing’ certiorari Smith v. Donk 
Bros. Coal & Coke Co., App., 260 
S.W. 545—State ex rei. Kansas 
City Theological Serainary v. Elli- 
son, 216 S.W. 967. 

11. Mo.—State ex rei. Nafziger Bak- 
ing Co. V. Trimble, 247 S.W. 146. 

12. La.—State v. Gordy, 108 So. 229, 
161 La. 104. 

13. N.Y.—Peo. V. McComber, 7 N.T. 
S. 71. 

14. Me.—Ross v. Ellsworth, 49 Me. 
417. 

Porto Rico.—Prada v. Bossy, 20 Por¬ 
to Rico 181. 

Baliag not shown by record 
Ga.—Evans v. Caldwell, 190 S.E. 582, 
affirming 184 S.E. 440, 62 Ga.App. 
475. 

15. N.C.—^In re Snelgrove, 182 S.E. 
335, 208 N.C. 670. 

Tenn.—^Willopghby v. Jarvis, 189 S. 

W. 366, 136 Tenn. 279. 

Tex.—Schwind v. Goodman, Com. 
App., 221 S.W. 579, reversing Good¬ 
man V. Schwind, Civ.App., 186 S. 
W. 282. 

11 C.J. p 152 note 55. 

AUegations held insufficient 
Allegation, in affidavit for certio¬ 
rari to review judgment on note, 
"^.hat surety did not agree to exten- 
sion without his consent and did not 


give consent, was not allegation that 
extension was made discharging 
surety, and the allegations of the af- 
fldavit were, therefore, held insuffi- 
cient to warrant the issuance of the 
writ.—Scott V. Tate, Tex.Civ.App., 28 
S.W,2d 848. 

Xnowledge of facts 

(1) That affidavit for certiorari 
made by applicant himself failed to 
state affiant had knowledge of facts 
stated therein was unobjectionable, 
since it will be presumed unless the 
contrary is shown by the affidavit 
itself that applicant has knowledge 
of the facts.—Lanning v. Yarbrough, 
Tex.Civ.App., 35 S.W.2d 211. 

(2) -The affidavit is not insufficient 
because it showed applicant was ig¬ 
norant of some immaterial facts al- 
leged therein.—^Lanning v. Yar¬ 
brough, supra, 

(3) Knowledge of facts authoriz- 
ing applicant, to make affidavit for 
certiorari need not be such as is 
based alone on the evidences of his 
own senses, such as sight or hearing. 
—Lanning v. Yarbrough, supra. 

16. Tex.—Bodman v. Harris, 20 Tex. 
31. 

11 C.J. p 152 note 56. 

17. Minn.—State v. Posz, 18 N.W. 
1014, 106 Minn. 197. 

18. Ga.—Talley v. Commercial 

Credit Co. of Georgia, 155 S.E, 907, 
42 Ga.App. 337. 

11 C.J. p 152 note 58. 
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19. Ga.—Talley v. Commercial Credit 
Co. of Georgia, supra. 

Petition not filed for delay only 
Where the statute so requires, the 
affidavit for certiorari must aver 
that the petition is not filed for de¬ 
lay only, and, where the affidavit 
does not contain this averment but 
avers that the petition is “filed in 
the case for the purpose of delay 
only,’" the petition will be dismissed. 
—Talley v. Commercial Credit Co. 
of Georgia, supra. 

2Q. Ga.—^Whitley v. Jackson, 129 S. 

E. 662, 34 Ga.App. 286. 

11 C.J. p 152 note 59. 

Affidavit of attomey 
Affidavit, when made by petition- 
er*s attorney, is not invalid because 
he makes affidavit that he himself 
verily believes that he has good 
cause for certiorari.—^Whitley v. 
Jackson, supra. 

21. Tex.—^Poag v. Rowe, 16 Tex. 
590. 

11 C.J. p 151 note 40. 

22. Colo.—Carlton v. Carlton, 96 P, 
995, 44 Colo. 27, 

11 C.J. p 151 note 38. 

23. Ark.—St. Louis, etc., R. Co. v. 
McDermitt, 120 S.W. 831, 91 Ark. 
112 . . 

11 C.J. p 151 note 39. 

24. Ark.—^Tilghman v. Russell, 251 
S.W. 353, 158 Ark. 593. 

25. N.C.—In re Snelgrove, 182 S.E. 
335, 208 N.C. 670. 
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shown why the applicatiori is not made to a lower 
court of concurrent jurisdiction.^s 

I 75, - Sufficiency of Allegations in Gen¬ 

eral 

The allegations must sufficiently present a case 
cognizable for review, and when required by the circum- 
stances, must particularly and specifically show per- 
formance of conditions precedent, the right to institute 
the proceedings, want of jurisdiction, and rendition of 
judgment. 

Whether or not a cause brought for review pre> 
sents a case cognizable for review on writ of cer¬ 
tiorari must depend on the showing made in the 
individual petition,27 The petition must be com¬ 
plete in itself, and omissions cannot be supplied 
by reference to the transcript.-® 

Conditions precedent. The application must dis- 
tinctly and specifically aver performance of condi¬ 
tions precedent,-® such as the filing of a bond or 
the making of a pauper affidavit where this is re¬ 
quired.®® 

Right to institute proceeding. Applicant must 


show that he occupies such a relation to the con- 
troversy as to entitle him to sue out the writ,®i 
and that he has interests which will be affected in- 
juriously by the proceedings sought to be review- 
ed;®2 but a failure to allege such facts in the ap¬ 
plication is not fatal where they are sufficiently 
shown by the judgment of the respondent court at- 
tached to, and made a part of, the application, and 
by respondentes answer.®® He must show freedom 
from laches in applying for the writ in case no 
appeal lies.®^ Where the writ issues only in such 
case, the petition must show on its face that the 
petitioner has no other mode of review,® ^ but, al- 
though an allegation in that regard may be defec¬ 
tive, if the petition in its entirety discloses the ab- 
sence of another remedy, that-is sufficient.®® It 
is unnecessary, however, to show that defendant 
applying for certiorari had no right of appeal where 
the personal judgment against him was rendered 
without Service of summons.®*^ 

Want of jurisdiction. If the application is based 
on want or excess of jurisdiction, such facts must 
be set out that the court may see that there is just 


26. Cal.—Gallardo v. Hannah, 49 
Cal. 136—Edwards v. Ryan, 45 Cal. 
243. 

27. Fla.—Medlin-Peacock Buick Co. 

V. Broward, 135 So. 156, 101 Fla. 
600. 

Petition lield sufficient 
Tex.—^Reynolds v. Prestidge, Civ. 
App., 228 S.W. 358—^Poole v. Pierce 
Fordyce Oil Ass’n, Civ.App., 209 S. 

W. 706. 

Petition held insnfficient to author- 
ize certiorari to review judgrment.— 
Midwest Investment & Finance Co. 
V. Jarvis Chevrolet Co., 111.App., 8 
N.E.2d 377. 

28. Idaho,—Vaught v. District Court 
of Fourth Judicial Dist. in and for 
Camas County, 260 P. 160, 44 Ida¬ 
ho 706, citing Corpus Juris. 

11 C.J. p 150 note 22, 

EzMhits attached to petition 

(1) Where a judgment and its 
date appeared in exhibits attached to 
petition for certiorari, and answer 
of trial judge stated that such ex¬ 
hibits were correct copies of the 
originals, it was not error to refuse 
to dismiss certiorari as failing to 
Show a final judgment, or that appli¬ 
cation was made within the legal 
time.—Freedman v. Bush, 119 S.E. 
421, 30 Ga.App. 757. 

(2) Uncertainty may be clarifled 
by reference to copy of order attach¬ 
ed to petition.—Eliis v. Superior 
Court in and for Riverside County, 
33 P.2d 60, 138 Cal.App. 552. 

29. Ga.—^Nilsen v. City of La 
Grange, 191 S.E. 175, 55 Ga.App. 


676 transferred 189 S.E. 511, 183 
Ga, 742—Clay v. City of La 
Grange, 189 S.E. 863, 55 Ga.App. 
239—Matthews v. City of Thomas- 
ton, 94 S.E, 631, 21 Ga.App. 496. 

11 C.J. p 150 note 34. 

Pefault judgment 
Petition for certiorari, excepting 
to refusal to open default, and re- 
citing that defendant made affidavit 
required by law to open default, 
when verified by the answer, suf¬ 
ficiently recited that the affidavit 
was flled.—Colley v. O. A. Smith Co., 
119 S.E, 350, 30 Ga.App. 680. 

30. Ga,—^Nilsen v. City of La 
Grange, 191 S.E. 175, 55 Ga.App. 
676 transferred 189 S.E. 511, 183 
Ga. 742—Clay v. City of La 
Grange, 189 S.E. 863, 55 Ga.App. 
239—Russell v. City of Columbus, 
102 S.E. 381, 25 Ga.App. 16—Mat¬ 
thews V. City of Thomaston, 94 S. 
E. 631, 21 Ga.App. 496. 

31. Tex.—Johnson v. Coit, Civ.App., 
48 S.W.2d 397. 

11 C.J. p 150 note 35. 

Nonessential allegations 

(1) Petition for certiorari showing 
that county court gave to widow tes- 
tator’s separate estate devised to 
petitioners need not, to show peti- 
tioners’ interest in estate, negative 
that executors gave it to widow as, 
or sold it to her in lieu of, home- 
stead.—Johnson v. Coit, supra. 

(2) So, a petition flled by two de- 
visees within two years after becom- 
ing of lawful age is good as to them, 
although not alleging that coplain- 
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tiff had acted within statutory time. 
—Johnson v. Coit, supra. 

32. Fla.—Great American Ins. Co. 
V. Peters, 141 So. 322, 105 Fla. 380. 

11 C.J. p 150 note 36. 

33. Mont.—State v. District Court 
of Second Judicial Dist. in and for 
Silver Bow County, 272 P. 525, 83 
Mont. 400. 

34. N.C.—In re Snelgrove, 182 S.E. 
335, 208 N.C. 670. 

Benewal of application 
Where a certiorari is applied for 
after the expiration of the statutory 
period from the date of the judg¬ 
ment complained of, the petition 
should Show on its face that it is a 
renewal of a previously dismissed 
certiorari sued out within the propej 
time in the same cause, and that the 
renewal is within the statutory time 
from the date of the dismissal of the 
previous certiorari.—Sweat v. City 
of Atlanta, 174 S.E. 548, 49 Ga.App. 
151—Smith V. City of Atlanta, 174 S. 
E. 171, 48 Ga.App. 853—^Morris v. 
Battey, 121 S.E. 125, 31 Ga.App. 438. 

35. Fla.—^Rasco County v. Lang, 176 
.So. 430. 

11 C.J. p 150 note 37. 

36. Cal.—Eliis v. Superior Court in 
and for Riverside County, 33 P.2d 
60, 138 Cal.App. 552. 

37. Nev.—State v. District Court of 
Seventh Judicial Dist. in and for 
Mineral County, 273 F. 659, 61 
Nev. 206, followed in 273 P. 661. 51 
Nev. 214, and rehearing denied 275 
P. 1, 51 Nev. 330. 
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ground of complaint.^® It is not sufficient merely 
to state the legal conclusion as to want or excess 

of jurisdiction.39 

Judgment A petition for a certiorari as a writ 
of false judgment raust show that a judgment was 
rendered;^0 and the nature and amount of the 
judgment and against whom it was rendered shouid 
be stated.*^^ The petition for a writ of certiorari 
to quash an order of the inferior court setting aside 
a judgment previously entered in the cause by the 
clerk of the court must set out a copy of the judg¬ 
ment so set aside.42 

§ 76. - Setting Out Evidence 

The evidence must be substantially set out in the 
petition If the case requires a review of the evidence. 

Where the reviewing court looks to the opinion 
of the court below alone for findings of fact, inclu- 
sion in the petition of recitals of evidence found in 
the record of that court is improper,43 and, where 
the writ issues only to correct errors of law appar¬ 
ent on the face of-the record when properly extend- 
ed, matters purely evidentiary in nature have no 
proper place in the petition 'for the writ;^^ but ali 
the evidence introduced below shouid substantially 
be set out if it is complained that the determination 


§ 77 

was contrary to the evidence, and this is a ground 
for the writ, or if the illegality complained of is 
not shown by the record proper and a statement of 
the facts and evidence in the case is necessary to 
inform the court what the case really was and 
the petition shouid allege that the facts recited as 
proved on the trial were all the facts proved.'^^ 
The petition need not ordinarily set out verbatim 
the testimony of each witness, nor the exact con- 
tents of written Instruments, however; it is gener- 
ally sufficient if the petition gives the substance of 
the evidence from which it appears that injustice 
has been done.^^ On the other hand, plaintiff in 
certiorari need not make a brief of the evidence 
but may incorporate in his petition a stenographic 
transcript of the testimony set forth in questions 

and answers.'^^ 

§ 77. - Records or Exhibits 

Records or exhibits materlal to enable the court to 
judge of the propriet/ of issuing the writ shouid accom- 
pany or be made part of the application. 

If a transcript of the record sought to be review- 
ed or a copy of the opinion or other papers or docu- 
ments which are material to enable the court to 
judge of the propriety of issuing the writ is re- 


38. Fla«—Great American Ins. Co. 
of New York v. Peters, 141 So. 322, 
105 Fla. 380. 

Idaho.—Vaught v. District Court of 
Fourth Judicial Dist. in and for 
Camas County, 260 P. 160, 44 Ida- 
ho, 706. Quoting Corpus Juris. 

11 C.J. p 151 note 42. 

Waut of Service 

Application for writ of certiorari 
to inquire Into jurisdiction alleging 
judgment was rendered against Cor¬ 
poration without Service on proper 
oflScer stated facts sufficient to jus- 
tify issuance of writ.—State v. Dis- 
trict Court of Seventh Judicial Dist. 
in and for Mineral County, 273 P. 
659, 51 Nev. 206, followed in 273 P. 
661, 51 Nev. 214, and rehearing de- 
nied 275 P. 1, 51 Nev. 330. 

AUegatious lield sufficient to pre- 
sent education commissioner’s lack 
of jurisdiction of subject matter 
on appeal from school directors’ de- 
cision.—Town School Dist. of Maid- 
stone V. Dempsey, 156 A. 387, 103 
Vt. 481. 

39. Idaho.—^Vaught v. District Court 
of E*ourth Judicial Dist. in and for 
Camas County, 260 P. 160, 44 Ida¬ 
ho 706. 

11 C.J. p 151 note 43.' 

40. N.C.—Ex p. Barton, 70 N.C. 134. 

41. Tex.—Boyd v. Clark, 21 Tex. 
426. 


Parties to judgmeiit 
Petition for certiorari to review 
judgment of court of appeal s affirm- 
ing judgment against Principal and 
surety on statutory replevy bond 
filed by defendant in attachment case 
was not dismissible because of re- 
cital in one paragraph of petition 
that plaintiff in trial court was spec- 
ified person and defendants were 
surety and another Corporation and 
recital in another paragraph that 
petition for certiorari was brought 
to review judgment in a case where- 
in surety alone w^^as plaintiff in error 
and named person was defendant in 
error.—^U. S. Fidelity & Guaranty Co. 
V. Lawrence, 190 S.E. 346, reversing 
184 S.E. 922, 53 Ga.App. 111, con- 
formed to ;191 S.E. 474, 55 Ga.App. 
771. 

42. Fla.—Ex parte Jones, 110 So. 
532, 92 Fla. 1015. 

43. Ala.—Life & Casualty Ins. Co. 
of Tennessee v. Womack, 151 So. 
880, 228 Ala. 70, denying certiorari 
151 So. 881, 26 Ala.App. 6. 

44. Mass.—Selectmen of Wakefield 
V. Judge of First Dist. Court of 
Eastern Middlesex, 160 N.E. 427, 
262 Mass. 477. 

Evidentiary facts 

A petition in certiorari proceeding 
is in the nature of a pleading, and 
only conclusions of fact need to be 
stated, and not the evidence neces¬ 
sary to support them.—^People ex rei. 
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Brooklyn Union Gas Co. v. Miller, 

I N.Y.S.2d 246, 253 App.Div. 162. 
Improper inclusion 

In a statutory proceeding for writ 
of certiorari to set aside the decision 
of a court on a petition for review 
of the removal of a police officer by 
selectmen, inclusion in the petition 
of a transcript of the evidence taken 
at the hearing before the selectmen, 
as an exhibit, was improper, since 
certiorari merely brings to the su- 
pervising court errors of law.—Se¬ 
lectmen of "Wakefield v. Judge of 
First Dist. Court of Eastern Middle¬ 
sex, 160 N.E. 427, 262 Mass. 477. 

45. Ga.—^Kelley v. Jones, 96 S.E. 
ISl, 22 Ga.App. 444. 

N.J.—Lyons v. Armstrong, 125 A. 
565, 2 N.J.Misc. 710. 

II C.J. p 151 note 45. 

46. Ala.—^Ex parte Cox, 76 So. 911, 
200 Ala. 553, denying certiorari De 
Bardelben Coal Co. v. Cox, 76 So. 
409, 16 Ala.App. 172. 

Fla.—In re Edwards, 130 So. 615, 100 
Fla. 989. 

11 C.J. p 151 note 46. 

47. Tex.—Givens v. Blocker, 23 Tex. 
633. 

11 C.J. p 151 note 47. 

4i8. Fla.—In re Edwards, 130 So. 

615, 616, 100 Fla. 989, citing Cor¬ 
pus Juris. 

49. Ga.—^Louisville & N. R. Co. v. 
Lovelace, 101 S.E. 718, 24 Ga.App. 

616. 
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quired to accompany or to be made a part of the 
applicatiori, noncompliance with such requirement 
will invalidate the application and the fact that 
respondent in certiorari must certify the record 
does ncrt relieve the petitioner, when possible, from 
setting it forth in, or annexing it to, his petition.^i 
If the petitioner cannot include or annex the record 
he should allege his reasons for his inability so to 
do.52 h has been held that ali record evidence re- 
lied on should be brought before the coiirt as ex- 
hibits in the shape of certified or authenticated 
copies, and not by mere recitals of its existence,^^ 
but there is authority holding that the record of the 
proceedings sought to be reviewed should not be at- 
tached as exhibits to the petition.54 

Allegation must show that the record, a review 
of which is asked, is necessarily inaccurate, since, 
if the writ is granted, the court must determine 
on the record whether or not the proceedings of 
the subordinate tribunal or officer exercising judi- 
cial powers or functions are legal and regular.^® 

§ 78. -Aider by Reference 

Reference to the record of the tribunal which !t is 
.sought to review wiil not ordinarily suppiy deficiencies In 
the application* 


Where the decision of an intermediate appellate 
court is sought to be reviewed, it is generally in- 
sufficient merely to refer to the record and briefs of 
such court for the statements of fact and assign- 
ments of error.^® 

§ 79. - Prayer 

A prayer for such remedy as the court deems proper 
is sufficient. 

The fact that the petition does not specifically 
pray for a writ of certiorari does not affect the 
proceedings; a general prayer for such remedy as 
the court shall deem meet and proper is sufficient^*^ 

§ 80 . —- Signature and Verification 

The application for certiorari is usually requlred to 
be signed and verified by oath of the applicant or his 
agent or attorney conversant with the facts. 

The application must be properly signed,58 but 
it is sufficient that the affidavit be properly signed.59 
In the absence of a statute requiring it, however, 
the application need not be signed by an attorney.®^ 

The application in certiorari proceedings is a 
pleading within statutes relating to verification of 
pleadings.5l It is generally held that it must be 
verified, 52 and the verification usually assumes the 


50. Ark.—Henson v. Braden, 1 S.W. 

2d 70, 175 Ark. 1033. 

Ga.—^Neal v. Chitwood, 164 S.E, 162, 
45 Ga.App. 212. 

Me.—Chavarie v. Robie, 194 A. 404 
—Jellerson v. Board of Police of 
City of Biddeford. 1S7 A. 713, 134 
Me. 443. 

N.C.—^Baker v. Hare, 136 S.E. 113, 
192 N.C. 788. 

11 C.J. p 153 note 61. 

Sntire record 

(1) On certiorari to CLuash opinion 
and judgment of court of appeals for 
confiict with supreme court deci- 
sions, the entire record should not 
be brought up by the petition for the 
writ, but under supreme court Rules, 
rule 34 the record should consist 
only of the petition and exhibits 
accompany in g same, together with 
subsequent proceedings.—State ex 
rei. Missouri Gas & Electric Service 
Co. V. Trimble, 271 S.W. 43, 307 Mo. 
536. 

(2) A petition for certiorari to re¬ 
quire the trustees of school districts 
to transmit for review a transcript 
of the proceedings for the consolida- 
tion of two school districts cannot 
be denied because the petitioner did 
not file with his petition a complete 
transcript of the records of the trus¬ 
tees, it being sufficient if the petition 
showed petitioner's right to the writ. 
—Ebeling v. Trustees of Schools of 
Tp. No. 7, Range No. 8, Jasper Coun- 
ty, 121 N.E. 249, 285 111. 641. 


Issues presented by plea in abate- 
ment 

Ga.—District Grand Lodge No. 18, 
Grand United Order of Odd Fel- 
lows V. Webb, 93 S.E. 259, 20 Ga. 
App. 601. 

Writ of review cannot be issued on 
facts shown by judge's return in 
response to a rule to show cause on 
application for a writ of supervisory 
control or other proper writ without 
certiflcation of record by clerk as re- 
quired by statute.—State v. District 
Court of Fourth Judicial Dist. in and 
for Missoula County, 250 P. 609, 77 
Mont. 214. 

51. Me.—Jellerson v. Board of Po¬ 
lice of City of Biddeford, 187 A. 
713, 134 Me. 443. 

52. Me.—Chavarie v. Robie, 194 A. 
404—Jellerson v. Board of Police 
of City of Biddeford, 187 A. 713, 
134 Me. 443. 

53. Mich.—Hewitt v. Oakland Coun¬ 
ty Probate Judge, 34 N.W. 248, 67 
Mich. 1—Cronin v. Kalkaska Coun¬ 
ty, 25 N.W. 393, 58 Mich. 448. 

54. Or.—Gaston v. Portland, 84 P. 
1040, 48 Or. 82. 

55. Me.—Chavarie v. Robie, 194 A. 
404. 

56. Tenn.—^Nashville v. Patton, 143 
S.W. 1131, 125 Tenn. 361. 

11 C.J. p 153 note 60. 

57. Tenn.—City of Nashville v. 
Mason, 11 Tenn.App. 344. 

11 C.J. p 153 note 64. 
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However, a bili to enjoin use of 
underpass pending appeal from its 
layout as highway was not main- 
tainable as petition for certiorari 
and decree that layout be quashed, 
where bili sought no relief of that 
nature and town by which layout 
was made was not. party to bili.— 
Hoban v. Bucklin, 184 A. 362, 88 N.H. 
73, modifted on other grounds 186 
A. 8, 88 N.H. 73. 

58. Ga.—Neal v. Pox, 39 S.E. 860, 
114 Ga. 164. 

11 C.J. p 153 note 65. 

59. Ga.—Smith v. Whitaker, 148 S, 
E. 746, 40 Ga.App. 73. 

La.—State v. Mullen, 107 So. 698, 160 
.La. 925. 

11 C.J. p 153 note 66. 

60. Nev.—State v. District Court of 
Seventh Judicial Dist. in and for 
Mineral County, 273 P. 661, 51 
Nev. 214—State v. District Court 
of Seventh Judicial Dist. in and 
for Mineral County, 273 P. 659, 51 
Nev. 206, rehearing denied 275 P. 
1/ 51 Nev. 330. 

61. Nev.—^Abell v. Second Judicial 
Dist. Court in, and for Washoe 
County, 71 P.2d 111. 

62. Cal.—Benjamin Franklin Bond 
& Indemnlty Corporation v. 
Schmidt, 22 P.2d 26, 39 CaLApp. 
132. 

La.—Horvath v. Eppling, 113 So. 778, 
164 La. 93, dismissing certiorari 
Hovarth v. Eppling, 6 La.App. 682. 
Tenn.—Rhea County v. White, 43 S. 
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form of an affidavit.®^ Where a petition is filed 
without the required verification, the court has no 
power after expiration of the time for filing a veri- 
fied petition to permit the petition to be verified.®* 

In at least one jurisdiction it is held that, when 
two or more joint defendants against whom a judg- 
ment has been rendered apply for a writ, and the 
petition is verified by only one, he alone should be 
treated as plaintiff.®® Irr other jurisdictions, how- 
ever, it is held' that the petition need not be sub- 
scribed and verified by all the persons on whose be- 
half it is presented.^® 

Who may make affidavit, The affidavit may be 
made by the party himself,^^ even though a minor, 
if of sufficient discretion to understand an oath.^^ 
Ordinarily, however, while a stranger cannot make 
the affidavit®^ it need not be made by the party in- 


§ 81 

dividuall}', but may be made by any person who is 
conversant with the facts, such as his agent"® or 
attorney,"! and it is immaterial whether the attor- 
ney making the affidavit represented the applicant 
in the proceeding below.'^- 

§ 8L Presentation and Filing of Application 

The petition must be presented and flled as required 
by the iocai practice. 

The application for certiorari must be presented 
by the party seeking the writ or by his counsel,'^^ 
and, if so required, the petition, affidavit, and ac- 
companying papers must be filed with the clerk or 
other designated officer^^ before the hearing,*^^ or 
within the time prescribed therefor by law.'^6 a 
petition not filed within the prescribed period is 
void,'''^ and an attempt to answer before it was filed 


W.2d 375, 163 Tenn. 388—Drainage 
Dist. No. 4 of Madison County v. 
Askew, 196 S.W. 147, 138 Tenn. 
136. 

11 C.J. p 153 note 67. 

Statute mandatory 
Requirement that petition for cer¬ 
tiorari shall be sworn to is manda¬ 
tory and not merely directory or 
subject to the discretion of the 
court.—Horvath v. Eppling, 113 So. 
778, 164 La. 93, dismissing certiorari 
Hovarth v. Eppling, 6 La.App. 682. 

A petition which is wholly print- 
ed, including the signature to the 
petition, affidavit, and jurat, is not 
“duly sworn to," however within a 
statutory requirement. — Drainage 
Dist. No. 4 of Madison County v. As¬ 
kew, 196 S.W. 147, 138 Tenn. 136. 

Oath administered by adverse party 
That petition against board of zon- 
ing appeals was verified by petition- 
er before his son, who was member 
of board of zoning appeals and one 
of defendants, was a mere irregu- 
larity and did not render petition 
void or deprive court of jurisdiction 
of proceeding.—Brewster v. Wendt, 
274 N.Y.S. 428, 242 App.Div. 775. 

Sufficient verification 

(1) Under rule XVI section 2, af¬ 
fidavit on petition for certiorari 
should contain allegations that facts 
set forth are true and correct, but, 
where affidavit was accompanied by 
other proofs of compliance with the 
rule, affidavit, “to the best of af- 
fianfs knowledge and belief," is suf¬ 
ficient.—Kinchen v. Redmond, 100 
So. 607, 156 La. 418. 

(2) Other illustrations see 11 C. 
J. P 153 note 67 [c]. 

63. Tenn.—^Drainage Dist. No. 4 of 
Madison County v. Askew, 196 S. 
W. 147, 138 Tenn. 136. 

11 C.J. p 153 note 68. 

Verification or corroboration by an¬ 


swer of facts alleged in petition, 
as essential to review of assign- 
ment of error based thereon, see 
infra § 150. 

Absence of signature to affidavit 
is not fatal.—^Pefter v. Beatty, 18 Pa. 
Dist. 173. 

64. Tenn.—Crane Bnamelware Co. v. 
Smith, 76 S.W.2d 644, 168 Tenn. 
203. 

05. Ga.—^Horton-Hughes Furniture 
Co. V. Broad Street Hotel Co., 95 
S.E. 373, 22 Ga.App. 89. 

11 C.J. p 153 note 69. 

66. N.Y.—^Peo. v. Coleman, 41 Hun 
307. 

Tenn.—Dwiggins v. Robertson, 1 
Overt. 81. 

11 C.J. p 153 note 70. 

67. Ga.—Bowers v. Kanaday, 21 S. 
E. 458, 94 Ga. 209. 

68. Ga.—Bowers v. Kanaday, supra. 

69. Pa.—^Union Furniture Co. v. 
Housenick, 12 Pa.Dist. 594, llKulp 
122. 

11 C.J. p 154 note 74 [c]. 

70. Tex.—Spinks v. Mathews, 15 S. 
W. 1101, 80 Tex. 373. 

11 C.J. p 154 note 74. 

71. Tenn.—^Drainage Dist. No. 4 of 
Madison County v. Askew, 196 S. 
W. 147, 138 Tenn. 136. 

11 C.J. p 154 note 75. 

Absence of applicant 
A writ of certiorari would not be 
set aside because verified by appli¬ 
cantes attorney rather than by ap¬ 
plicant, where applicant was absent 
from county where attorney resided 
and attorney was better informed 
relative to facts of matter stated in 
application and statute permits veri¬ 
fication of pleadings by attorney in 
such cases.—^Abell v. Second Judicial 
Dist. Court in and for Washoe Coun¬ 
ty, Nev., 71 P.2d 111. 
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In Louisiana 

(1) According to section 5 of rule 
XIII, 171 La. xiii, a petition for a 
writ of review may be verified by 
the affidavit of either the petitioner 
or his attorney, and if the attorney 
makes the affidavit he need not 
swear or even aver that the petition¬ 
er is absent from the parish.—^Pipes 
V. Gallman, 140 So. 40, 174 La. 257, 
annulling 135 So. 690, 18 La.App. 434, 
answers conformed to 136 So. 302, 
173 La. 158—Jackson v. Petrie & Mc- 
Farland, 138 So. 113, 173 La. 593, 
annulling 133 So. 476, 17 'La.App. 
500. 

(2) Under the rule as it stood be¬ 
fore, a petition, verified by counsel 
without showing petitioner’s absence 
from parish, was improperly veri¬ 
fied.—Haas V. 6pelousas-St. Landry 
Bank & Trust Co., 119 So. 700, 167 
La. 537, denying certiorari 119 So. 
372, 9 La.App. 166. 

72. Ga.—^Ware v. Fambro, 67 Ga. 
515. 

73. Mont.—State v. Second Judicial 
Dist. Ct., 61 P. 309, 24 Mont. 238. 

11 C.J. p 154 note 77. 

74. Mich.—^Peo. v. Judges Cass 
County Cir. Ct., 2 Dougl. 116. 

11 C.J. p 154 note 78. 

75. D.C.—^Vicory v. Totaro, 277 F. 
546, 51 App.D.C. 144. 

11 C.J. p 154 note 79. 

76. Ga.—Russell v. Kennington, 128 
S.E. 581, 160 Ga. 467-^Buehl v. 
Wheeless, 122 S.E. 628, 32 Ga.App. 
22—Kirkland v. Luke, 117 S.E. 259, 
30 Ga.App. 203—Flowers v. Thomp¬ 
son, 112 S.E. 528, 28 Ga.App. 595— 
Abercrombie v. Gurley, 94 S.E. 
606, 21 Ga.App. 389. 

11 C.J. p 154 note 80. 

77. Ga.—^Buehl v. Wheeless, 122 S. 
E. 628, 32 Ga.App. 22—Kirkland 
V, Luke, 117 S.E. 259, 30 Ga.App. 
203. 
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cannot give it In at least one jurisdiction, 

however it is not required that the petition should 
be filed before the order for the issuance of the writ 
is made, for the writ may be allowed by the court 
or judge thereof, and it is competent to apply di- 
rectly to the judge for the writ and afterward file 
with the clerk of the court the petition accompanied 
by the order for the writ'^^ 

§ 82. Construction of Application 

The petition is construed against the petitioner. 

The petition is to be construed most strongly 
against the petitioner.^O 

§ 83. Amendments and New Applications 

a. Amendments 

b. New application 


a. Amendments 

Although the application Is not amendable in some 
States, in others amendments are permitted, sufaject to 
general rules as to amendments of pleadings. 

In some States the petition is amendable,but 
even in such jurisdictions amendments should be 
granted with caution,S2 and application therefor 
must be filed within the time prescribed by a con- 
trolling rule of court.^s other States it is held 
that the petition is not amendable,and that ali¬ 
unde proof is not admissible to correct material er- 
rors therein.SS In any event, an amendment will 
not be granted if it will not render the petition suf¬ 
ficient to justify the writ^® 

A supplemental affidavit has been permitted to be 
filed for the purpose of explaining why the original 
was made by the attorney of the party, instead of 
by the party himself.^'^ 


78. Ga,—^Kirkland v. Luke, supra. 

78. Or.—Holland-Washington Mort- 
gage Co. V, County Court of Hood 
River County. 1S8 P. 199. 95 Or. 
668 . 

80. 111.—Simpson v. Sligar, 239 111. 
App. 484. 

11 C.J. p 154 note 81. 

81. N.T,—Ticknor v, Potter, 282 N. 
T.S. 804, 246 App.Div. 556. 

11 C.J, p 154 note 82. 

Petition treated as amended 

(1) A petition for writ of certio¬ 
rari to a board of aldermen, “sit- 
ting as a board of canvassers,” to 
Quash its acceptance of the latter’s 
official count of votes, was treated 
as if amended and directed to the 
board of aldermen sitting as such, 
where all interested parties joined 
issue on the merits.—^Fortin v. 
Board of Aldermen of City of Woon- 
soeket, R.L, 135 A. 360. 

(2) Under Civil Pract.Act § 105, 
mistake in suing out writ of certio¬ 
rari to review determination of 
board of appeals will be disregarded, 
and all necessary papers will be 
deemed amended, to conform to prac- 
tice prescribed in § 1283, abolishing 
writ and providing for certiorari or- 
der.—Multiplex Garages v. Walsh, 
210 N.Y.S. 178, 213 App.Div. 155, re- 
versed without opinion Ashley v. 
Walsh, 150 N.E. 540, 241 N.T. 527. ' 

82. Tenn.—Steel v. West, 7 Humphr. 
108. 

83. Ala.—Ex parte Ewart-Brewer 
Motor Co., 99 So. 836, 211 Ala. 191, 
denying certiorari 99 So. 834, 19 
Ala.App. 684. 

Adding party 

Ala.—^Ex parte Bwart-Brewer Motor 
Co.. 99 So. 836, 211 Ala. 191, deny¬ 
ing certiorari Ex parte Cunning- 
' ham, 99 So. 834, 19 Ala.App. 584. 

84. Ga.—^Brumbelow Heating & j 


Plumbing Co. v. Atlanta Furniture 
Co.. 146 S.E. 639, 640. 39 Ga.App. 
72—Southland Loan & Investment 
Co. V. Truelove, 138 S.E. 336, 36 
Ga.App, 750—^East River Nat 
Bank v. Ellman, 136 S.E. 799, 36 
Ga.App. 263—Davis v. Cunning- 
ham, 120 S.E. 641, 31 Ga.App. 296— 
Barnard v. Durrence, 95 S.E. 372, 
22 Ga.App. 8—Carroll v. Inner 
Shoe Tire Co., 94 S.E. 643, 21 Ga. 
App. 397. 

11 C.J. p 154 note 84. 

“The petition for certiorari can 
not be amended, because the judge 
of the superior court has no juris¬ 
diction to try any except the ques- 
tions made in the petition as it stood 
when he sanctioned it."—Jones v. 
Gill, 48 S.E. 688, 689, 121 Ga. 93— 
Brumbelow Heating & Plumbing Co. 
v. Atlanta Furniture Co., supra. 

Adjudication in bankrnptcy 

It is not permissible for a plaintifC 
in certiorari to file in the superior 
court a plea of bankruptcy setting 
up that, after the sanction of his 
petition for certiorari, and after the 
issuance of the writ, he was adjudi- 
cated a bankrupt, and thereafter dis- 
charged, and that the judgment un¬ 
der consideration in the certiorari 
proceeding was duly scheduled and 
became discharged by the discharge 
in bankruptcy of the plaintiff in cer¬ 
tiorari.—Brumbelow Heating & 
Plumbing Co. v. Atlanta Furniture 
Co., 146 S.E. 639, 39 Ga.App. 72. 

After reversal of judgment 
Where superior court issued writ 
of certiorari, on hearing, annulled 
order of medical board revoking pe- 
titioner’s license, and dlstrict court 
of appeal reversed judgment of su¬ 
perior court, superior court then 
properly refused to permit am-end- 
ment of original petition for writ of 
certiorari or settle bili of exceptions, 
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since no fact out side record of medi¬ 
cal board was admissible before re- 
viewing court for any purpose.— 
Rinaldo v. Superior Court in and for 
Los Angeles County, 59 P.2d 868, 15 
Cal.App.2d 585. 

In Texas 

(1) The rule of the text seems to 
be recognized.—^Norris v. Rhodes, 25 
Tex. 625—Gunter v. Jarvis, 25 Tex. 
581, 583—Hali v. Davison, Civ.App., 
176 S.W. 642—McBurnett v. Lamp- 
kin, 101 S.W. 864, 45 Tex.Civ.App. 
567—11 C.J. p 154 note 85. 

(2) Thus, under the statutory pro- 
vision requiring the issues on cer¬ 
tiorari to the county court to be con- 
fined to the grounds of error speci- 
fied in the application, the court 
properly refused petitioner permis- 
sion to file trial amendment present- 
ing additional grounds.—Lee v. Ben- 
zes, Tex.Civ.App., 209 S.W. 768. 

(3) However, the addition of a 
seal to the jurat by the officer who 
administered the oath to the peti¬ 
tioner has been allowed.—Hail v. 
Magale, 1 Tex.A.Civ.Cas. § 852. 

(4) Furthermore an original appli¬ 
cation for certiorari setting up cer- 
tain orders of sale and seeking to 
have them annulled was amended by 
an allegation that one of the orders 
alleged in the* original application 
had not in fact been made; and it 
was held that such amendment was 
an abandonment of the cause of ac- 
tion for relief from that order.— 
Schwind v. Goodman, Tex.Com.App., 
221 S.W. 579, reversing Goodman v. 
Schwind, Civ.App., 186 S.W. 282. 

85. Ga.—Carroll v. Inner Shoe Tire 

Co., 94 S.E. 643, 21 Ga.App. 397. 

86. Tex.—Oldham v. Sparks, 28 Tex. 

425. 

87. N.Y.—^Dickson v. Seelye, 6 

Johns. 327* 
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The general rules as to amendments of pleadings a valid suit as could be renewed,®^ and that the 

after limitations have run are applicable.^s Thus former certiorari was not dismissed on the mer- 

an amendment to a petition may be allowed after its.^^ 
the time to institute another proceeding has elaps- 

ed.S9 § 84. Defects, Objections, and Waiver 


The applicant will not'be precluded because of 
delay in moving to amend, where the respondent 
delayed the filing of the return, at which time the 
petitioner was first apprised of the insufficiency of 
his petition, and the respondent was not injured by 
the delay.^® 

If an amendment is improperly allowed, the prop- 
er remedy is to move to quash the writ, and not to 
raise the question by an averment in the return.^i 

b. New Application 

In a proper case a new application can be made 
after a futile attempt to obtain the writ. 

It has been held that the right to the writ is not 
exhausted by a futile attempt to obtain one.^2 Thus 
a new application for the writ may be entertained 
by the court where the prior application was denied 
merely because it was directed to the judge instead 
of to the court.^^ 

In Georgia a petition for certiorari is such a suit 
as can be renewed under the statutory provisions,^^ 
but a renewal is properly refused if the first peti¬ 
tion for the writ^s or the -initial proceedings^® are 
Yoid, at least if not applied for within the statutory 
time.^'^ A second petition for certiorari must show 
affirmatively that the first petition, which had been 
dismissed, was not a void suit, or that it was such 


Defects in the application may, in a proper case, be 
pointed out by motion or demurrer, and are waived by 
failure to make seasonable and speciflc objections. 

Although irregularities in the presentation of the 
application for the writ may be sufficient, under or- 
dinary circumstances, to authorize its denial, the 
court may nevertheless determine a question of the 
jurisdiction of an intermediate appellate court.^ A 
motion to dismiss a petition for certiorari must be 
made at the earliest opportunity,^ and objections 
to the application have been held to be too late 
where made after the writ had issued and return 
thereon;^ in a proper case, as shown infra § 135, 
it is generally held that the writ may be dismissed 
on motion because of defects therein. Rules of 
court relating to the form of petitions for certio¬ 
rari will be enforced without the necessity of calb 
ing the courfs attention to violations of them by 
motions to strike;'^ and a petition which contains 
matter of a scandalous nature irrelevant to the ques- 
tions raised, and which apparently is inserted for 
the sole purpose of reflecting on the integrity of the 
respondent will be stricken from the files.5 

Demurrer» In some jurisdictions the writ is al¬ 
lowed‘on a petition ex parte, the only answer to the 
writ being the return, and no demurrer will lie for 
any defect in the petition.® In others, however, the 


88. N.Y.—Peo. V. McAdoo, 110 N.T, 
S. 140, 125 App.Div. 673. 

11 C.J. p 154 note 90. 

89. N.Y.~Peo. v. Buffalo, 114 N.Y. 
S. 1077, 62 Misc. 313. 

90. N.Y.—Peo. V. Peitner, 68 N.Y. 
S. 1058, 58 App.Div. 343. 

91. N.Y.—Peo. V. McAdoo, 110 N.Y. 
S. 140, 125 App.Div. 673. 

92. Tex.—^Wilbur v. Lane,. 115 S.W. 
298, 53 Tex.Civ.App. 249. 

93. Cal.—Richmond v. Los Angeles 
County Super. Ct., 98 P. 57, 9 Cal. 
App. 62. 

94. Ga.—^Morris v. Battey, 121 S.E. 
125, 31 Ga.App. 438. 

95. Ga.—^Talley v. Commercial 

Credit Co. of Georgia, 161 S.E. 832, 
173 Ga. 828, answer conformed to 
162 S.E. 289, 44 Ga.App. 587— 

Wood V. Pairfax Doan & Invest- 
ment Co., 177 S.E. 260, 50 Ga.App. 
123—Morris v. Battey, 121 S.E. 
125, 31 Ga.App. 438. 

11 C.J. p 144 note 28, p 155 note 57. 

96. Ga.—^Morris v. Battey, supra. 
Wliat renders proceedings void 

To render the certiorari void with¬ 


in the rule of the text, there must 
be something inherently defective in 
the petition, or proceedings; and 
failure in the answer sufficiently to 
verify the allegations contained in 
a petition for certiorari will render 
the proceedings subject to dismissal 
although the- petition is not in it- 
self so inherently defective as to be 
void.—Morris v, Battey, 121 S.E. 
125, 31 Ga.App. 438. 

97. Ga.—^Veazey v. Crawfordville, 
54 S.E. 817, 126 Ga. 89. 

11 C.J. p 155 note 98. 

98. Ga.—^Talley v. Commercial Cred¬ 
it Co. of Georgia, 161 S.E. 832, 173 
Ga. 828, answer conformed to 162 
S.E. 289, 44 'Ga.App. 587. 

99. Ga.—Veal v. Veal, 166 S.E. 460, 
46 Ga.App. 31. 

1. Mo.—State ex rei. Allen v. Trim- 
ble, 297 S.W. 378, 317 Mo. 751, 
quashing record Allen v. Best, 279 
S.W. 728, 220 Mo.App. 1041. 

2. Tenn.—City of Nashville v. Ma- 
son, II Tenn.App. 344. 

a lowa.—^Fehrman v. Sioux City, 
249 N.W. 200, 216 lowa 286. 

11 C.J. p 155 note 99. 
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Motion to recall writ of review 
La.—Laurent v. Unity Industrial 
Life Ins. Co., 179 So. 586, 189 La. 
426. 

4si 111.—People V. Miller, 172 N.E. 
63, 339 111. 637. 

5. Cal.—Hadley v. Railroad Com- 
mission of California, 217 P, 520, 
191 Cal. 577. 

AUowahle latitude not transcended 
Consideration of a petition to re¬ 
view the refusal of two judges of the 
lower court to recuse themselves 
will not be denied because the peti¬ 
tion refers to the proceedings as 
“unheard of, absurd, and ridiculous” 
or because it States that such two 
judges took part in a discussion at 
which a movement for plaintiff’s re¬ 
call was “hatched.” Such words did 
not transcend the allowable latitude, 
although more parliamentary terms 
might have been used without loss 
of effectiveness.—^Johness v. Stoulig, 
92 So. 137, 151 La. 618. 

6. Or.—^Pay v. City of Portland, 195 
P. 828, 99 Or. 490. 
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sufficiency of the petition for a writ of certiorari tion whether the proceedings sought to be reviewed 

may be tested by demurrer,'^ and where it is the es- are of a judicial character.^^ 

tablished practice for the court to hear the whole jurisdictions, bv rule of court, on over- 

case on the petition the demurrer may be filed with, ^ demurrer to the petition, the writ will is- 

or in addition to, the record of the proceedings.» without leave to answer.i^ 

A demurrer to an application for a writ of certi- Waher. Defects or irregularities may be waived 
orari may, it has been held, be treated as an an- to object seasonably^» or specifically to 

swer,9 and an objection to joining a demurrer with the defect;!» or, in some States, by filing 

the answer may be met by considering the demurrer answer;»» but the failure of the petitioner’s af- 

as a motion to quash on the ground that the peti- filavit to aver, as required by statute, that the peti¬ 
tion, conceding it to be true, does not present a Iqj. (jgjay only will not be cured 

meritorious case for certiorari.iO by the fact that the answer of the judiciai officer 

A demurrer to the petition can be predicated only whose judgment is challenged in the petition sup- 
on matters appearing therein,^^ and it is not a ports the allegations of the petition.^i 
ground that the petition is not sufficiently specihc, 

the remedy in such a case being a motion to make § B5. Notice of Application 

more definite and certain,^^ ^ When required by the local practice and not waived 

. . by the party entitied thereto, sufficient notice of the ap- 

A demurrer admits the allegations of fact con- pUcation or of intent to apply for the writ must be sea- 

tained in the petitiones ^nd in testing the sufficiency sonably given. 

of the petition such allegations will be taken as The practice varies in the different States as to 
true.e^ The effect of the demurrer, it has been the necessity for notice of the application before is- 
held, is to adopt as the return to the writ, the facts suance of the writ. Notice has been held neces- 
alleged in the petition.^® Where only such pro- sary in some jurisdictions.ss In others, no notice 
ceedings can be reviewed in certiorari, a general de- is necessary,ss while.in stili others the requirement 
murrer to the petition for a WTit raises the ques- of notice is discretionary with the court to whom 

7. Cal.—^Pacific Home Bldgr. Realty 
Co. V, Daugherty, 243 P. 473, 75 
CaLApp. 623. 

lowa,—Fehrman v. Sioux City, 249 
N.W. 200, 216 lowa 286. 

After issuauce of writ, demurrer 
to petition will not lie.—^Fehrman v. 

Sioux City, supra. 

A motion to dismiss a petition for 
the writ of certiorari is treated as 
a demurrer, where predicated upon 
grounds of demurrer.—^Fehrman v. 

Sioux City, supra—11 C.J. p 155 note 
2 [a]. 

B* Mass.—Irwin v. Justice of Mu- 
nicipal Court of Brightou Dist., 10 
N.E.2d 92—^Town of Webster v. 

Alcoholic Beverages Control Com- 
mission, 4 N.B.2d 302—Selectmen 
of Wakefteld v. Judge of First 
Dist. Court of Eastern Middlesex, 

160 N.E. 427, 262 Mass. 477. 

9. Philippine.—Beech v. Crossfteld, 

12 Philippine 556. 

10. Vt.—^Davidson v, Whitehill, 89 
A. 1081, 87 Vt. 499. 

11. lowa.—Collins v. Davis, 10 H.W. 

643, 57 lowa 256. 

12. Wash.—Corbett v. Seattle Civ. 

Serv. Commn., 73 P. 1116, 33 Wash. 

190. 

13. U.S.—The Nancy II, C.C.A. 

Mass., 38 F.2d 182. 

Cal.—Burlingame v. Justice’s Court 
of City of Berkeley, 33 P.2d 669, 

1 Cal.2d 71: 
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lA Ark.—%Varren v. McRae, 264 S. i 
W. 940, 165 Ark. 436. 

15. Cal.—Burlingame v. Justice's 
Court of City of Berkeley, 33 P.2d 
669, 1 Cal.2d 71. 

16. Cal.—Garin v. Pelton, 209 P. 
377, 58 CaLApp. 672. 

17. Cal.—Stewart v. San Diego 
County Super. Ct., 36 P. 100, 101 
Cal. 694. 

18. N.T.—^People ex rei. Hotel As¬ 
tor V. Sexton, 287 N.Y.S. 746, 159 
Misc. 280. 

Tenn.—City of Nashville V. Mason, 
11 Tenn.App, 344. 

11 C.J. p 155 note 6. 

Cnre of defect 

An omission in an accusation 
against a district attorney under 
Pen.Code §§ 758, 759, of the fact that 
accused was district attorney at the 
time of the alleged wrongful con- 
duct, "was entirely cured by an ad- 
mission of accused’s counsel, in his 
objection to the sufficiency of the ac¬ 
cusation, to the effect that accused 
Was district attorney at such time,— 
Reid V. Superior Court in and for 
Trinity County, 186 P. 634, 44 Cal. 
App. 349, 

19. Tex.—Hail v. Magale, 1 Tex.A. 
Civ.Cas. § 852. 

20. Ga.—Taylor v. ’ Gay, 20 Ga. 77. 
11 C.J. p 155 note 8. 

21. Ga.—Talley v. Commercial Cred¬ 
it Co. of Georgia, 165 S.E. 907, 42 


Ga.App. 3 3 7—Horton-Hughes Fur- 
niture Co. v. Broad Street Hotel 
Co., 95 S.E. 373, 22 Ga.App. 89. 

22. Ala.—Foley v. Armstrong, App., 
170 So. 547, certiorari denied, Sup., 
170'So. 658—^tValtman v. Ortman, 
170 So. 545, second case, denying 
certiorari, App., 170 So. 545, first 
case. 

Fla.—Great American Ins. Co. of 
New York v. Peters, 141 So. 322, 
105 Fla. 380. 

11 C.J. p 155 notes 10-17. 

In the Philippines cases of man¬ 
damus and prohibition take the form 
of an ordinary action, but on an ap¬ 
plication for a writ of certiorari, the 
practice is to issue an order to show 
cause.—Blanco v. Ambler, 3 Philip¬ 
pine 358. 

In Tennessee 

Supreme Court Rules, rule No. 10 
(160 SW. viii), providing for notice 
of filing' of petition for certiorari 
and supersedeas to opposite counsel, 
is applicable only to final decrees or 
judgments and not to interlocutory 
orders or decrees rendered by in¬ 
ferior courts without or in excess of 
the jurisdiction, or where such 
courts acted illegally.—Clements v, 
Roberts, 230 S.W. 30, 144 Tenn. 129, 
rehearing denied 231 S.W. 902, 144 
Tenn. 152. 

23. Or.—Holmes v. Cole, 94 P. 964, 
51 Or. 483. 

11 C.J. p 155 note 20. 
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the applicatiori is made.^^ In some jurisdictions a 
notice of an intention to apply for the writ is re- 
quired.-^ 

Waiver, The right to notice may be waived^^ 
as by appearance and going to a hearing on the 
meritSj^*^ unless the statute requiring notice is per- 
emptory;^^ but waiver by the judge alone does not 
affect the right of the adverse party who is also en- 
titled to notice.29 

Tintej sufficiency, and Service. The notice, when 
required, must be served within the time fixed by 
law,^^ and a notice of intention to apply for the 
writ must be given before the application is made.^^ 
So far as its form and contents are concerned, the 
notice must comply with the local requirements; 
and verbal notice is not sufficient under a rule re¬ 
quiring written notice,although it has been held 
that notice given in open court to the presiding 
judge and opposing attorney and recorded in the 
minutes of the court is a substantial compliance 
therewith.23 in the absence of statute or rule so 
providing, the notice need not be accompanied by 
a copy of the petition or of the record below.^^ It 
may be served by any person,^^ and, it seems, on 
the attorney who represented the adverse party in 
the proceedings sought to be reviewed;^® but 
merely giving notice to counsel for such adverse 
party is insufficient where notice to the judge and 


filing in the office of the clerk of the court is also 
required,’” and it has been held that notice to show 
cause against the issuing of the writ must be given 
to the tribunal to which the writ, if granted, will 
be addressed, and that it is not sufficient to give 
notice merely to the adverse party before such tri¬ 
bunal.^* It has also been held that it may be served 
in the same manner as an ordinary summons.29 A 
requirement of proof of Service means proof of de- 
livery to the persons entitled to it, and mere proof 
of mailing is insufficient, especially where the date 
of mailing does not even appear.^O 

§ 86. Answer to Application 

While no answer to the application, as distinguished 
from an answer or return to the writ, is ordinarily re¬ 
quired, this is not true where the practice of the court is 
to hear the whole case on the petition. 

What is sometimes called an answer is merely, in 
effect, a return to the writ and where interposed 
after the issuance of the writ, it is governed by the 
rules relating to returns, whatever it may be called 
Thus, in Georgia, the statute refers to the ‘^an- 
swer’^ to the writ, but it is impossible to see where- 
in such “answer’’ is in anywise different from what 
is called the “return” in most of the other States. 
Such answer or return is considered in §§ 114-133 
infra. In some States, hov^ever, an answer is filed 
to the petition, and that is what is herein treated 


lu lowa 

(1) No notice is necessary, at 
least as to regular proceedings in an 
action in court.—Brown v. Powers, 
125 N.W. S33, 146 lowa 729—11 C.J. 
p 156 note 24. 

(2) The writ must be served and 
proof of Service made.—Collins v. 
Powell, 277 N.W. 477. 

(3) Service of writ see infra § 107. 

24. Idaho.—Johnson v. Ensign, 224 
P. 73, 38 Idaho 615. 

Nev.—Hilton v. Second Judicial Dis- 
trict Court in and for Washoe 
County, 183 P. 317, 43 Nev. 128. 

11 C.J. p 155 notes 21-22, p 156 note 
23. 

25. Ga.—Murray v. Bleckley, 118 S. 
E. 600, 30 Ga.App. 592. 

Xn ^ouisiana 

(1) The rule of court requiring 
the giving of notice of intention to- 
apply for the writ and proof thereof 
must be substantially complied with. 
—Spence v. Spence, 107 So. 294, 160 
La. 430—State v. Pleckinger, 90 So. 
768, 150 La. 479—Butcher v. Arce- 
neaux, 80 So. 603, 144 La. 397—11 C. 
J. p 156 note 25. 

(2) Pailure to give such notice,- 
however, is not, of itself, ground for 
distnissal.—Spence v. Spence, supra. 

(3) In view of Const. art 106 as 

14 C.J.S.-15 


amended (see Act No. 137 of 1906, § 
4), and Acts No. 89 of 1914, § 1, mak- 
ing district court clerk of ^parish 
where sessions are held clerk of court 
of appeal, and designating places 
where sessions are to be held, notice 
of intention to apply for writ of cer¬ 
tiorari to such court under Supreme 
Court Rules, rule 16 § 2 (67 So. xi), 
requiring such notice to be filed in 
clerk's office of court of appeal, is 
properly filed with clerk of court of 
district where cause originated, al¬ 
though that was not where cause 
was heard by court of appeal or 
finally determined, since such clerk 
had custody of record and was to re- 
ceive notice of rehearings.—^Antoine 
V. Eagle &. British Dominions Ins. 
Co., 85 So. 238, 147 La. 554—Domin- 
ick V. Detroit Pire & Marine Ins. 
Co.*, 85 So. 236, 147 La. 549. 

2B. La,—^Levert v. E. Gajan, Inc., 94 
So. 416, 152 La. 843. 

11 C.J. p 156 note 28. 

27. Fla,—Great American Ins. Co. 
of New York v. Peters, 141 So. 322, 
105 Fla. 380. 

La.—Levert v. B. Gajan, Inc., 94 So. 

416, 152 La. 843. 

11 C.J. P 156 note 27. 

28. Ga.—Granade v. Wood, 34 Ga. 

120 . 


2». La.—^Levert v. E. Gajan, Inc., 94 
So. 416, 152 La. 843. 

30. Ga.—Murray v. Bleckley, 118 S. 
E. 600, 30 Ga.App. 592. 

11 C.J. p 156 note 29. 

Actual receipt required 
Ga.—Murray v. Bleckley, 118 S.E. 
600, 30 Ga.App. 592. 

31. La.—Levert v. E. Gajan, Inc., 94 
So. 416, 152 La. 843. 

32. La.—Levert v; E. Gajan, Inc., 
supra. 

11 C.J. p 156 note 30. 

33. La.—State v. Muli en, 107 So. 
698, 160 La. 925. 

34. Ga.—Johnson v. Martin, 25 Ga. 
268. 

35. Vt.—^Lyman v. Burlington, 22 
Vt. 131, 

38. Fla.—Great American Ins. Co. 
of New York v. Peters, 141 So. 322, 
105 Fla. 380. 

11 C.J. p 156 note 33. 

37. La.—Butcher v. Arceneaux, 80 
So. 603, 144 La. 397. 

38. Mass.—^Worcester, etc., R. Co. 

V. Railroad Com’rs., 118 Mass. 561. 

38. W.Va.—^Dryden v. Swinbum, 15 

W. Va. 234. 

diO. La.—Levert v. B. Gajan, Inc., 94 
So. 416, 152 La. 843. 


225 



CEBTIOBABI 


14 aj,s. 


§ 86 


No answer is necessary, if no provision therefor 
exists.^^ An answer filed to an original petition 
will suffice as an answer to an amended petition 
which is substantially the same.42 

Practice in Maine, Massachnsetts, and Vennont. 
In Massachusetts ''the uniform practice of the 
court is to hear the whole case on the petition, 
and the reply or defense to the petition for the writ 
is called an answer. This answer must include the 
record, and may contain other necessary facts,^^ 
and also extrinsic facts to show that substantial 
justice does not require the granting of the writ**^ 
This answer may controvert the extrinsic facts al- 
leged in the petition or allege other facts which 
avoid their effect.^^ However, an answer is in- 
sufficient where it raises issues of fact or 

merely sets forth such matters as are deemed avail- 
able as a defense, without a copy of the record.'^^ 
So matters which "may” occur should not be in- 
cluded.‘^9 Members of a board having custody and 
control of the record must answer jointly and not 
separately.5^ 

The ‘answer, when it States any facts, is in the 
nature, not of an allegation of a party, but of an 
official return, conclusive in ali matters of fact, 
and must be signed by the members of the tribunal, 
and not by an attorney.®^ When a question of law 


only is intended to be raised on the allegations of 
the petition and the record annexed, an answer in 
the nature of a demurrer may be filed by attorney; 
but it must be the demurrer of the inferior officers 
or tribunal.52 

If extraneous facts are set up against the prelim- 
inary step of issuing the writ, the petitioner may 
answer them.®^ 

In IMaine it is also the practice to hear the whole 
case on the petition for the writ, and the practice 
is for the respondent tribunal to file an answer un¬ 
der oath, setting out therein a copy of the record, 
and, if such record does not contain a full state- 
ment of the facts proved and the rulings thereon, 
so far as the points complained of in the petition 
are concerned, to supply such omissions in the an¬ 
swer; and such verified answer, being in the na¬ 
ture of a return, is conclusive in all matters of 
fact within its jurisdiction.^^ The practice here 
seems to be practically identical with that in Mas¬ 
sachusetts. 

In Vermont, as in Massachusetts and Maine, the 
practice also is to hear ihe merits of the case on 
the petition for the writ.^^ Where the hearing on 
the application for the writ is on the merits, the 
answer should embody the record where it is not 
sufficiently set forth in the petition.56 


41. Colo.—Morefield v. Koehn, 127 
P. 234, 53 Colo. 367. 

11 C.J. P 156 note 37. 

42. lowa.—Brown v. Eliis, 26 lowa 
S5. 

43;. Mass.—Town of Webster v. Al- 
coholic Beverages Control Com- 
mission, 4 N.E.2d 302. 

11 C.J. P 156 note 39. 

44. Mass.—Tewksbury v. Middlesex 
County, 117 Mass. 563. 

11 C.J. p 156 note 40. 

Contents 

A report of the evidence in sup- 
port of the findings of fact in whole 
or in its different parts formed no 
proper part of return of respondents 
to a petition for a writ of certiorari 
to review abatement of assessment 
by county commissioners, would 
have been irregular, and would have 
been an unnecessary encumbrance of 
the record, and return was not de- 
murrable because of its omission.— 
Inhabitants of Town of Westport v. 
County Coni’rs of Bristol County, 141 
N.E. 591, 246 Mass. 556. 

Matters not in record 
County commissioners can in their 
answer allege facts which were 
passed on by predecessors in enter- 
ing order in controversy based on 
official Information although such 
facts were not in record of board*s 


proceedings.—^Boston & M. R. R. v. 
County Com’rs of Middlesex County, 
131 N.E. 283, 239 Mass. 127. 

45. Mass.—^Haven v. Essex County, 

29 N.E. 1083, 155 Mass. 467— 

Tewksbury v. Middlesex County, 
117 Mass. 563—^Mendon v. Worces- 
ter County, 5 Allen 13. 

Motion to strike portions of an¬ 
swer is irregular way of raising for 
decision pure Question of law, which 
should be done by demurrer or by 
objection to admission of evidence.— 
Boston & M. R. R. v. County Com’rs 
of Middlesex County, 131 N.E. 283, 
239 Mass. 127. 

Statement of issuable fact 
Answer to petition by railroad 
against county commissioners to re¬ 
view order requiring repair of 
bridge, alleging that railroad ’ob- 
structed highway within Rev.St.l836 
c 39 §§ 66, 72, and St.l906 c 463 pt 
2 § 115, stated issuable fact as well 
as one of law to which demurrer 
does not lie.—^Boston & M. R. R. v. 
County Com’rs of Middlesex County, 
131 N.E. 2S3, 239 Mass. 127. 

46. Mass.—Fairbanks v. Fitchburg, 
132 Mass. 42—Chase v. Springfield, 
119 Mass. 556—^Worcester, etc., R. 
Co. V. Railroad Comrs., 118 Mass. 
561. 

11 C.J. p 157 note 42. 
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47. Mass.—Chase v. Springfield, 119 
Mass. 556—Tewksbury v. Middle¬ 
sex County, 117 Mass. 563. 
Hearing on facts before single jus¬ 
tice is warranted only where re¬ 
spondent sets up extraneous facts to 
Show that writ is not justified.—Se- 
lectmen of Wakefield v. Judge of 
First Dist. Court of Eastern Mid¬ 
dlesex, 160 N.E. 427, 262 Mass. 477. 

48. Mass.—^Haven v. Essex County, 
29 N.E. 1083, 155 Mass. 467. 

49. Mass.—^Fairbanks v. Fitchburg, 
132 Mass. 42. 

50. Mass.—^Plymouth v. Plymouth 
County, 16 Gray 341. 

51. Mass.—^Warren v. Boston St. 
Comrs., 66 N.E. 412, 183 Mass. 119 
—^Worcester, etc., R. Co. v. Rail¬ 
road Comrs., 118 Mass. 561. 

52. Mass.—^Worcester, etc., R. Co. v. 
Railroad Comrs., supra. 

53. Mass.—^Ward v. Newton, 63 N.E. 
1064, 181 Mass. 432. 

54. Me.—Levant v. Penobscot Coun¬ 
ty, 67 Me. 429. 

sa Vt.—Davidson v. Whitehill, 89 
A. 1081, 87 Vt. 499. 

11 C.J. p 157 note 50. 

56. Vt.—^Davidson v. Whitehill, su¬ 
pra. 

11 C.J. p 157 note 51. 
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§ 87. Grounds for Resisting Application 

The applicatiori may ordinarily be resisted on any 
ground showing that the case is not a proper one for 
the writ. 

If notice is given, or an order to show cause is 
granted, the application may be resisted on the 
ground that the petition is insufficient, or that the 
court is without jurisdiction to issue the writ, or 
that there is an appeal, or a plain, speedy, and ade- 
quate remedy, or any other ground, if there is 
one, showing that it is not a proper case for the 
writ.S'^ So, in view of the rules stated supra §§ 10- 
16 and infra § 88 b, matters bearing on the exercise 
of the discretion of the court to grant or refuse the 
writ may be urged. It has been held, however, that 
whether the relator, a third person, has alleged 
sufficient interest to entitle him to prosecute the 
appeal, or whether he has failed to perfect it by 
giving notice are matters which should be present- 
ed in a motion to dismiss the appeal, and cannot 
be considered in disposing of the application.^S 

§ 88. Hearing on Application 

a. Practice in general 

b. Matters dehors the record 

c. Presumptions and burden of proof 

d. Decision on hearing 

e. Rehearing 

a. Practice in General 

While the practice Is not unlform fn all jurisdictions, 


§ 88 

it is usual to allow or disaliow the writ on Inspection of 
the application. 

Keeping in mind that what is here considered is 
the hearing on the application for the writ and not 
the hearing after the writ has been issued and the 
return made thereto, which is treated infra §§ 143- 
146, it may be stated that ordinarily the parties to 
be adversely affected do not appear and resist the 
issuance of the writ, and are not given an oppor- 
tunity so to do; but after the writ has been issued 
they raise the objection that the case is not a prop¬ 
er one for the writ, or that the rules of procedure 
were not observed in procuring its issuance, by 
making a motion to supersede or quash the writ, 
which proceedings are treated in this Title infra §§ 
134-142. The court usuaily allows the writ on an 
inspection of the petition or affidavit, and takes 
the same as true.^^ Counter affidavits, parol evi- 
dence, or even the record of the inferior tribunal, 
are not considered for the purpose of contradicting 
the petition or affidavit; and if the latter discloses 
merits the writ is allowed.®^ However, the court 
may hear the merits of the case on the petition and 
answer, may examine the record to determine the 
propriety of the proceedings below,®^ or may await 
the return of the proceedings below, before taking 
any action on the merits,®^ as where the petition is 
ex parte and presents a prima facie case;®^ but it 
has been held that questions of fact on which the 
jurisdiction depends will not be reviewed.®^ 

Reference, It has been held that, in its discre- 
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57. Idaho.—Johnson v. Ensign, 224 
P. 73. 38 Idaho 615. 

11 C.J. p 157 note 52. 

58. La.—Zahn v. XJnknown Owners, 
98 So. 184, 154 La. 776. 

58. Cal.—Donovan v. Board of Po- 
lice Com’rs of City and County of 
San Francisco, 163 P. 69, 32 Cal. 
App. 392. 

Consideration of record 

(1) On petition for certiorari to 
review judgment of court of appeals, 
supreme court may consider record. 
—Southern Building & Loan Ass’n v. 
Holmes, 149 So. 861, 227 Ala. 1, 
granting certiorari and reversing 149 
So. 859, 25 Ala.App. 499, certiorari 
denied 149 So. 862, 227 Ala. 254. 

(2) The supreme court will not, 
on application for certiorari to re¬ 
view decision of court of appeals, 
look to facts shown by bilis of ex- 
ceptions.—^Bx parte Whorton, 106 
So. 344, 214 Ala. 68, denying certio¬ 
rari Whorton v. State, 106 So. 344, 
21 Ala. App. 15. 

(3) Certiorari will not issue to re¬ 
view decision of court of appeals on 
question involving recourse to dis- 
puted evidence or facts not disclosed 


by opinion.—Box v. Metropolitan 
Life Ins. Co., 168 So. 220, 232 Ala. 
447, denying certiorari, App., 168 So. 
209, reversed 168 So. 216, 232 Ala. 1 
and 168 So. 217, 232 Ala. 321—New 
York Life Ins. Co. v. Sinquefield, 163 
So. 812, 231 Ala. 185, denying certio¬ 
rari 163 So. 809, 26 Ala.App. 523— 
Polytinsky v. Wilson, 111 So. 276, 
215 Ala. 455, denying certiorari 111 
So. 275, 21 Ala.App. 636. 

(4) In an application for a writ of 
certiorari to review the affirmance 
by the Circuit court of a judgment 
of the civil court of record, the court 
examines the petition and exhibits, 
not for the purpose of finally deter- 
mining the questions presented, but 
only so far as is necessary to ascer- 
tain whether the petition and ex¬ 
hibits Show prima facie that a ques- 
tion is presented that may properly 
be reviewed on certiorari in such 
cases.—^American Ry. Express Co. v. 
Weatherford, 98 So. 820, 86 Fla. 626. 

ICatters previoiisly adjudicated 

Where plaintifYs application for 
review of a judgment of the court 
of appeals was rejected, and defend- 
ant's application allpwed, the court 
will not pass a second time upon the 
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matters included in plaintiff^s ap¬ 
plication on the hearing on defend¬ 
ant's application.—Gastauer v. Gas- 
tauer, 94 So. 897, 152 La. 958. 

Supreme court’s luqulry is limited 
on application for writ of certiorari 
to review district courfs judgment 
to questions whether application is 
proper and district court or judge 
exceeded its or his jurisdiction.— 
State ex rei. Murphy v. Second Judi- 
cial Dist. Court in and for Silver 
Bow County, 41 P.2d 1113, 99 Mont. 
209. 

60. Colo.—Morefield v. Koehn, 127 
P. 234, 53 Colo. 367. 

11 C.J. p 157 note 56. 

61. Ga.—Fallas v. Rushin, 115 S.E. 
922, 29 Ga,App. 471. 

62. U.S.—^Ex p. Dugan, D.C., 2 WalL 
134, 17 L.Bd. 871. 

63. Ga.—Scroggins v. State, 55 Ga. 
380—Ruff V. Phillips, 50 Ga. 130— 
Sirmans v.^Zucker Importing Co., 
72 S.E. 190, 9 Ga.App. 789. 

-64. La.—State v. Watkins, 22 So. 

326, 49 La.Ann. 1056. 

11 C.J. p 157 note 60. 

Writ of review 

Jurisdictional facts are not prop- 
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tion. the court may order a reference to ascertain 
disputed facts.®® 

Matters Dehois the Becoid 

Matters dehors the record may be considered In 
passing on the application in some jurlsdictions, but not 
In others. 

In several of the States it seems to be the prac- 
tice to hear the merits of the case on the petition 
for the writ, and practically to decide the whole 
case on the granting^ or refusing of the writ, by 
allowing affidavits to be read, or other evidence re- 
ceived, dehors the record, to show that justice and 
equity do not require the granting of the wnt,<>® 
although not to contradict the record,and it has 
been held that, where the ground of the applica¬ 
tion is the loss of a right to appeal, the court may 
consider an oral and disputed agreement to waive 
the provisions of the statute.®^ In some jurisdic- 
tions, however, the court will look only to the face 
of the record.®^ Thus it is held that the court 
will not receive affidavits or parol evidence for the 
purpose of contradicting the petition, or consider 
an issue raised thereon.*^® 


When extrinsic evidence is introduced, on the 
hearing of the application for the writ, tending to 
show that substantial justice does not require pro- 
ceedings to be quashed, then the petitioner may 
introduce like evidence in rebuttal.'^^ 

Renewal petition, Where reference is made in a 
renewal of a previously dismissed petition to the 
papers in the former certiorari on file in the same 
court in which the renewed certiorari is brought, 
the court in passing upon the truth of such aver- 
ments relative to matter happening in the same su¬ 
perior court and subsequent to the trial in the court 
below may properly inspect the former record to 
verify the statements in the petitionJ^ 

c. Presumptions and Burden of Proof 

Alt materia! facts alleged and not put In issue are 
presumed true if not in confllct with the record; and the 
burden is on petitioner to estabiish his case and on the 
respondent to prove new matter set up in opposition. 

Ali material facts alleged in the application for 
the writ are to be presumed true, where not denied 
or put in issue by an answer,^^ and all material 


erly contested by a proceeding for a 
writ of review, the function of such 
writ beitiff to bring the proceedings 
in the inferior court, including the 
evidence, before the court.—Miller & 
Lux V. Board of Sup'rs of Madera 
County, 208 P. 804, 189 Cal. 254. 

es, n.Y.—P eo. V. Cholwell, 6 Abb. 

Pr. 151. 

66. Mass.—Warren v. Boston St. 

Comrs., 66 N.E. 412, 183 Mass. 119, 
11 C.J. p 157 note 61, p 158 notes 62- 

64, 66. 

AUegations of fact in petition for 
certiorari, not supported by facts 
shown in return of respondent, and 
not passed on by single justice, must 
be disregarded.—Prusik v. Board of 
Appeal of Building Department of 
City of Boston, 160 N.E. 312, 262 
Mass. 451. 

Opposing affidavits may be read 
in some jurisdictions. 

N.Y.—Saratoga, etc., R. Co. v. Mc- 

Coy, 5 How.Pr. 378—People v. 

Queens County, 1 Hili 195. 

N.C.—Vervell v. Trexler, 5 N.C. 438 

—Ledbetter v. Lofton, 5 N.C. 184— 

11 C.J. p 158 note 68. 

Where stifficiency of retnrn is not 
questioned by petitioner, scope of 
inquiry was whether on face of re¬ 
turn there were apparent errors of 
law of substantial nature requiring 
relief to prevent injilstice.—^New- 
comb V. Aldermen of Holyoke, 171 N. 
B. 826, 271 Mass. 565. 

IxL Califomia 

(1) The court to whom the peti¬ 
tion is addressed may, it seems, in 
the exercise of its discretion, and for 


the purpose of determining whether 
or not, despite the irregularities 
complained of, in justice may be done 
by the issuance of the writ, resort 
to evidence from without the record 
sought to be reviewed.—^Donovan v. 
Board of Police Com'rs ot City and 
County of San Prancisco, 163 P. 69, 
32 Cal.App. 392. 

(2) Thus the evidence given in the 
court below, as well as the record, 
may be examined.—McClatchy v. 
Sacramento County Super. Ct., 51 P. 
696, 119 Cal. 413, 39 L.R.A. 691. 

(3) The fact that defendants saw 
fit to make and file an answer to 
plaintiff’s petition, unaccompanied 
by a return of the record, does not 
alter the situation.—Donovan v. 
Board of Police Com’rs of City and 
County of San Prancisco, supra. 

In Illinois extrinsic exidence may 
be heard.—Sampson v. Chestnut Tp. 
Highway Comrs., 115 111.App. 443. 

67. Mass.—Charlestown v. Middle- 
sex County, 109 Mass. 270—Men- 
don V. Worcester County, 5 Allen 
13. 

6S, N.C.—Walton v. Pearson, 82 N. 
C. 464. 

11 C.J. p 158 note 71. 

69. Ark.—^Axley v. Hammock, 50 S. 

W.2d 608, 185 Ark. 939. 

Tenn.—Gillespie v. Martin, 109 S.W. 
2d 93. 

AUegation as to bond 
Where petition for certiorari al¬ 
leges that bond was given as requir- 
ed by law and was duly sanctioned, 
and it does not affirmatively appear 
from the record that the allegation 
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was untrue, the court erred in dis- 
missing the certiorari on the ground 
that bond and security had not been 
given.—Rice v. City of Moultrie, 73 
S.E. 585, 10 Ga.App. 454. 

Whether ^he evidence below was 
such as is required by Act No. 170 
of 1898, § 66, as a basis for the is¬ 
suance of a writ of possession, is a 
matter affecting the merits, and is 
to be decided after hearing the case 
on appeal, and hence cannot be con¬ 
sidered on application for writs of 
certiorari and prohibition to bring 
up the record on appeal.—Zahn v. 
XJnknown Owners, 98 So. 184, 154 La. 
776. 

70. Ind.—Citizens* St. R. Co. v. 
Heath, 55 N.E. 744, 154 Ind. 363. 

Matters not before trial jndge 
On hearing of application to su¬ 
preme court for writs of certiorari, 
prohibition, and mandamus to com- 
pel district judge to reduce amount 
of suspensive appeal bond, supreme 
court will not consider affidavits and 
statements attached to a supplemen- 
tal petition.—Rosenthal-Brown Fur 
Co. v. Jones-Frere Fur Co., 103 So. 
251, 157 La. 887. 

71. Me.—^Levant v. Penobscot Coun¬ 
ty, 67 Me. 429. 

Mass.—^Ward v. Newton, 63 N.E. 
1064, 181 Mass. 432. 

72. Ga.—Morris v. Battey, 121 S.E. 
125, 31 Ga.App. 438. 

73. Ga.—^Walker v. Forehand, 86 S. 
E. 940, 17 Ga.App. 361. 

11 C.J. p 158 note 76. 

Show canse order 
Upon the hearing on return to an 
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facts alleged in th« answer must be taken to be 
true,^*^ except in so far as they conflict with the 
recordJ^ It wiil not be presumed that the inferior 
court will exceed its jurisdiction.76 

The burden is on the petitioner to make out a 
ciear case,'^'^ but if the respondent sets up new mat- 
ter as a bar the burden is on him to prove such 
new matter.^^-S 

d* Decision en Hearing 

On the hearing of an appllcation for a writ, the court 
decides merely whether to issue or refuse the wrjt. 

On the hearing on the petition, the only question 
for the court to determine is whether in its dis- 
cretion it will issue the writ,'^^ and the same rule 


§ 88 

applies where the hearing is on the return of an 
order to show cause why the writ should not is- 
sue.^^ The court should order the writ to issue if 
the application discloses a prima facie case^^ or a 
fairly debatable question,but if upon an examina- 
tion of the petition the judge finds it insufficient, 
he should disallow the writ;^^ and the issuance of 
an order and notice to show cause does not prevent 
a refusal of the writ if a proper showing is not 
made.^^ A petition should not be dismissed on ac- 
count of insufficient assignments of error, if it con- 
tains one sufficient assignment.^^ In some jurisdic- 
tions refusal to sanction the writ, where the evi- 
dence is sought to be reviewed, is proper where 
there is some evidence to support the findings;^^ 


order to show cause why a writ of 
review should not issue, the allega- 
tions of the petition are taken to be 
true.—Johnson v. Ensi^n, 224 P. 73, 
3S Idaho 615. 

74. Ala.—Ferguson v. Jackson 
County, 65 So. 1028, 187 Ala. 645. 

Mass.—Weld v. G-as, etc., Comrs., 84 
N.E. 101, 197 Hass. 556—Janvrin 
V. Poole, 63 N.E. 1066. 181 Mass. 
463—Weed v. Boston, 51 N.E. 204, 
172 Mass. 28, 42 L.R.A. 642. 

11 C.J. p 158 note 77, 

75. Mass.—Dickinson v. Worcester, 
138 Mass. 555. 

76. Cal.—Sayers v. San Francisco 
Super. Ct, 24 P. 296, 84 Cal, 642. 

77. Me.—Chavarie v. Robie, 194 A. 
404. 

11 C.J. p 158 note 74. 

Satisfaction of couzt 
A petitioner in certiorari must es- 
tablish to the satisfaction of the 
court to which application is made 
that substantial justice demands 
that the writ should issue.—Chava¬ 
rie V. Robie, Me., 194 A. 404. 

78. Cal.—Null V. Shasta County 
Super. Ct, 87 P. 392, 4 Cal.App. 
207. 

11 C.J. p 158 note 75. 

79. Me.—Rogers v. Brown, 181 A. 
667, 134 Me. 88. 

Matters aot argued 
While supreme judicial court ex- 
ercises its power to correct genuine 
errors of law, it will not discuss 
matters not regarded by counsel as 
worthy of argument.—Mullen v. 
Board of Sewer Com'rs of Milton, 
182 N.E. 641, 280 Mass. 531. 

Right to remedy 

Where ultiniate decision would be 
against petitioner, supreme court 
could state controlling substantive 
law without determining question of 
whether case was properly before it 
on petitions for mandamus and cer¬ 
tiorari.—Sampson v. Treasurer and 
Receiver General. 184 N.E. 465, 282 
Mass. 119. 


80. Idaho,—Johnson v. Ensign, 224 
P. 73, 38 Idaho 615. 

81. Ga.—Smith v. McCranie, 82 S.E. 
307. 14 Ga.App. 721. 

11 C.J. p 158 note 82. 

Petition good in part 
Petition for certiorari, good in 
part, should be sanctioned.—^Walker 
V. Industrial Stores Co., 140 S.E. 519, 
37 Ga.App. 448. 

82. N.J.—0*Brien v. Frey, 133 A. 
172, 4 N.J.Misc. 477. 

•83. Or.—Holmes v. Cole, 94 P. 964, 
51* Or. 483. 

Correct resuit 

Where court of appeals gave erro- 
neous reasons for judgment, but 
reached correct resuit, petition for 
writ of certiorari will be denied.— 
Missouri State Life Ins. Co. v. Har- 
din, 78 S.W.2d 832, 168 Tenn. 340. 

•Void petition must be dismissed.— 
Nilsen v. City of La Grange, 191 S. 
E. 175, 55 Ga.App. 676, transferred 
189 S.E. 511, 183 Ga. 742—Richards 
V, Harvey, 129 S.E. 1, 34 Ga.App. 219 
—Partee v. Peters, 127 S.E. 660, 33 
Ga.App. 694—Buehl v. Wheeless, 122 
S.E. 628, 32 Ga.App. 22—Kirkland 
V, Luke, 117 S.E. 259, 30 Ga.App. 203. 
Want of zneritorious assignment 

(1) Where a petition for certio¬ 
rari to review a judgment of a city 
court contained no meritorious as¬ 
signment of error, the refusal of the 
superior court to sanction the peti¬ 
tion was not error.—Gulf Refining 
Co. V. Miller, 114 S.E. 227, 29 Ga.App. 
71, transferred 108 S.E. 28, 151 Ga. 
727. 

(2) Thus a petition for certiorari, 
containing no assignment of error 
on flnal judgment, but only com- 
plaining of rulings on trial is prop¬ 
erly refused.—Cain v. Jett, 157 S.E. 
225, 42 Ga.App. 597. 

(3) So exceptions to verdict and 
judgment in petition for certiorari 
on ground of alleged disqualification 
of certain jurors presented xio Ques¬ 
tion for consideration where they did 
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not complain of any ruling of the 
trial judge.—Gulf Refining Co. v. 
Miller, supra. 

84. Mo.—State ex rei. McCormack' 
v. McPheeters, 178 S.W. 761. 

85. Ga.—Wrenn v. Bowden, 193 S.E. 
456—Hopkins Inv. Co. v. Craw- 
ford, 132 S.E. 925, 35 Ga.App. 331. 

Dlrection of verdict 
Petition for certiorari containing 
assignment of error to direction of 
verdict without taking of evidence 
was improperly dismissed, notwith- 
standing assignment of error based 
on overruling of motion for new 
trial did not state ground of motion. 
—^Wrenn v. Bowden, Ga.App., 193 S. 
E. 456. 

86. Ga.—Boswell v. Atlantic Coast 

Line R. Co., App., 192 S.E. 926— 
Blumberg v. Grant, 129 S.E. 144, 
34 Ga.App. 253—Goodson v. Adams 
Grocery Co., 123 S.E. 748, 32 Ga. 
App. 419—^Atlantic Coast Line R. 
Co. v. Bennett, 121 S.E. 706, 31 Ga. 
App, 626—Fulton Transfer & Stor- 
age Co. V. Levy, 121 S.E. 128, 31 
Ga.App. 523—Cohen v. Arenson, 
116 S.E. 658, 29 Ga.App. 723—Fine- 
man v. Hardin. 116 S.E, 216, 29 Ga. 
App. 571—Huffman v. Cardina 
Portland Cernent Co., 116 S.E. 25, 
29 Ga.App. 439—Georgia Southern 
& F. Ry. Co. V. Converse, 116 S.E. 
20, 29 Ga.App. 411—Fallas v. 

Rushin, 115 S.E. 922, 29 Ga.App. 
471—Southeastern Mut. Pire Ins. 
Co. V. Williams. 114 S.E. 716, 29 
Ga.App. 236—Howard v. Holland, 
114 ^.E. 549, 29 Ga.App. 186—Wat- 
kins V. Mathis, 112 S.E. 914, 28 Ga. 
App. 693—Cowart v. West & Son, 
111 S.E. 213, 28 Ga.App. 407— 
American Laundry Co. v. Hali, 109 
S.E. 676, 27 Ga.App. 717—Banks v. 
Neely, 108 S.E. 837, 27 Ga.App. 
428—Gresham v. Rubin, 108 S.E. 
242, 27 Ga.App. 336—^Wilson v. 
Clark, 106 S.E. 8, 26 Ga.App. 303— 
Oakes v. Stamper, 101 S.E, 714, 24 
Ga.App. 595—Johns v. Jones, 99 
S.E. 543, 23 Ga.App. 790—^Bolton v* 
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but the petition should be sanctioned where the evi- 
dence demands a verdict for the petitioner.^'^ 
Where the record of the respondents has been cer- 
tified by them and included in their return to the pe¬ 
tition, there is no occasion for the writ to issue 
to bring that record before the court^® 

The grant of lea ve for the writ to issue is not a 
judgment that the record below be quashed.®^ Fur- 
thermore, it seems that, if the writ is denied, it 
is improper to go further and to affirm the record 
sought to be quashed; and the denial of the writ 
will not have the effect of such an adjudication. 
In order that that adjudication be made, the writ 
must issue, and the record be attacked, before the 
court.90 It has been held, however, that the rule 
that final judgment cannot be rendered where there 
is conflicting evidence on any material issue does 
not apply where the petition is overruled.^i The 
.effect, under the stare decisis rule, of the refusal 
of the court of last resort to review a decision of a 
court of intermediate appeal by certiorari is con- 
sidered in the C.J.S. title Courts § 198, also 15 C.J. 
p 923 notes 24-25. 

e. Eehearing 

Rehearing on a judgment refusing the writ wlll be 


granted oniy for good cause and on application sea$on- 
ably made. 

A judgment refusing certiorari as a substitute for 
an appeal will not be vacated so as to enable the 
petitioner to present additional affidavits which by 
due diligence he might have procured before the 
case was heard.92 In the absence of statute or rule 
authorizing the procedure, it has been held that the 
court is without jurisdiction to set aside an order 
denying an application for a writ of certiorari on 
motion made after the term.^^ 

§ 89. Assignment of Errors 

Assignment of error apart from the application !s 
ordinarily not necessary, but if required must be specific 
and timely. 

In the sense that the term is used in appellate pro¬ 
cedure generally, as distinguished from an assign¬ 
ment in the application for the writ, which is treat- 
ed supra § 72, no assignment of errors is ordinarily 
necessary and even though a statute requires that 
an assignment of errors accompanies the application 
for the writ, if such application clearly States the 
errors relied upon, it is not necessary to encumber 
the record by attaching to the application an assign¬ 
ment of errors the petition for the writ of cer- 


City of Newnan, 95 S.E. 472, 22 Ga. 
App. 15, transferred 94 S.E. 236, 
147 Ga. 400. 

11 C.J. p 158 note 85. 

Ample evidence 

Application for writ of certiorari 
to review jury finding: on claim of 
property attached, on ground there 
was no evidence justifying finding 
that attachment debtor owned prop¬ 
erty, would be denied where there 
was ample evid^ce, particularly 
documentary evidence, supporting 
finding.—Moos v, 0’Reilly, 173 A. 
340, 12 N.J.Misc. 558. 

Where the verdict and judgment 
were authorized under the law and 
the evidence, the trial judge did not 
err in overruling a certiorari.—Grove 
Mfg. Co. v. Salter, 106 S.E. 208, 26 
Ga.App. 369. 

87 . Ga.-rAtlantic Coast Line R. Co. 
V. Bennett, 121 S.E. 706, 31 Ga, 
App. 626. 

Verdict wrongfully directed 
Where evidence did not absolute- 
ly demand verdict directed for plain- 
tiff, judge of superior court did not 
err in sustaining defendant*s certio¬ 
rari and granting new trial; petition 
for certiorari containing proper as¬ 
signment of error on such direction 
of verdict.— J. J. Tolbert Estate, 
Inc., V. Kellis, 128 S.E. 204, 34 Ga. 
App. 49. 

88. Mass.—^MuUen v. Board of Sew- 


er Com’rs of Milton, 182 N.E. 641, 
280 Mass. 531. 

88. Me.—Rogers v. Brown, 181 A. 
667, 134 Me. 88. 

90. Me.—^Rogers v. Brown, supra. 

11 C.J, p 158 note 84. 

Questions not presented 
Appellate courfs refusal to issue 
certiorari was not adjudication on 
questions in record not presented to 
nor considered by appellate court. 
Thus it cannot be taken as an adju¬ 
dication on right of party to have it, 
or on merits of controversy such as 
makes these questions res judicata. 
—State ex rei. Duraflor Products Co. 
V. Pearcy, 29 S.W.2d 83. 325 Mo. 335. 

91. Ga.—Stephens v. State, 84 S.E. 
616, 16 Ga,App. 163. 

92. N.C.—^Williamson v. Boykin, 10 
S.E. 87. 104 N.C. 100. 

93. 111.—^Unbehahn v. Fader, 149 N. 
B. 773, 319 111. 250. 

Inapplicable statute 
A statute providing that, when- 
ever any judgment shall have been 
rendered in the supreme court which 
upon further consideration is found 
to have been erroneously entered, the 
judges thereof are authorized, dur- 
ing vacation, to change the same 
without ordering a rehearing there¬ 
of, hy entering a proper judgment in 
said cause has no application to a 
motion to set aside an order deny¬ 
ing an application for a writ of cer¬ 
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tiorari for the reason that it applies 
only to cases where the judgment 
actually rendered by the court has 
not been properly entered by the 
clerk, and does not authorize a 
change of the judgment, but only of 
the erroneous entry of the judgment 
—Unbehahn v. Fader, supra. 

94. Mich.—Com. v. Sheldon, 3 Mass. 

188—Stokes v. Jacobs, 10 Mich. 

290. 

11 C.J. p 162 note 67. 

Constitutioual questions 

In Alabama, although ordinarily 
the supreme court will review only 
questions presented by appropriate 
assignment of error, constitutional 
questions involved in a case before 
it for review will be considered 
whether or not raised or argued in 
the lower courts, provided the com- 
plaining party affords the essential 
data to advise the. court in the prem- 
ises.—^Ex parte Hines, 87 So. 691, 205 
Ala. 17, granting certiorari Hines v. 
McMillan, 87 So. 696, 17 Ala.App. 
509. 

In Ifew Jersey it seems that the 
statute requires reasons to be filed 
by the prosecutor and that such rea¬ 
sons are separate from the applica¬ 
tion, and in effect an assignment of 
errors.—Brown v. Peterson, 38 N.J. 
Law 189—11 C.J. p 162^ note 69. 

95. La.—^Haas v. Opelousas-St. 

Landry Bank & Trust Co., 119 So. 

700, 167 La. 537, denying certiorari 

119 So. 372, 9 La.App. 166. 
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tiorari may be regarded as in the nature of an as- 
signment of errors, in the absence of any more for- 
mal assignment, after the record is returned.^s 
However, as shown infra § 150, if by statute or the 
local practice, assignment of errors is required, 
failure to make a sufficient assignment will pre- 
clude consideration of the alleged error, at least 
in most jurisdictions. 

Ti7ne for and sufficiency. The assignment, if re- 
quired, must be made or filed within the time pre- 
scribed therefor,^*^ but the time for filing may, it 
has been held, be extended without notice.^^ The 
assignment must specifically point out the partic- 
ular error or errors relied on;99 although it has 
been held that, if the alleged illegalities are appar¬ 


§ 90 

ent on the face of the record, a general reason as- 
signed for reversal is sufficient.^ On certiorari to 
review the decision of an appellate court, the as- 
signments must be made to the decree of that court, 
and not to the decree of the chancellor who orig- 
inally tried the case.- 

Contradicting retiini. The return cannot be con- 
tradicted by an assignment of errors.^ 

Cross assignmcnts. In some jurisdictions the 
practice of cross assignments of error has never 
been adopted, and the respondent on review by cer¬ 
tiorari cannot assign adverse rulings, and thus se¬ 
cure a consideration thereof by the court.^ In such 
jurisdictions the relator in certiorari may alone 
complain of adverse rulings.^ 


D. BOND OR OTHER SECURITY AND PAYMENT OF COSTS OR FEES 


§ 90. Necessity for Security 

No bond is necessary uniess required by statute or 
by the court In the exercise of its discretion. 

In the absence of statute, no bond or recogni- 
zance is necessary, or at least the requirement of 
security is discretionary.^ So, as it is discretionary 
with the court, under the rules stated supra §§ 10- 
16, to issue or not to issue the writ, the court may, 
in the exercise of its discretion, and it is nearly al- 
ways a proper exercise of discretion, impose the 


giving of a bond or recognizance for costs, and for 
the indemnification of defendant in certiorari, as 
the terms on which the writ shall be allowed; and 
in some States this has grown to be a settled, uni- 
form practice.'^ However, the general rule is that 
security is insisted on only when the insolvency 
of the party or his departure from the jurisdiction 
is apprehended.^ 

A bond, undertaking, or other security, when re¬ 
quired by law, is a pVerequisite to the issuance of 
the writ,^ and it is held that a writ issued in the 


96. Mo.—State V. Powers, 68 Mo, 
320. 

97. Tenn.—^Town of Morristown v. 
Love, 22 S.W.2d 769, 160 Tenn. 177. 

11 C.J. p 163 note 71. 

CoutexnporaneoTisly w-ith petition 
A statute providing for certiorari, 
and providing that it shall not be 
awarded except on petition duly 
sworn, accompanied by assignments 
of error and brief in support thereof, 
requires assignments of error and 
brief to be filed contemporaneously 
with petition.—^Town of Morristown 
V. Love, 22 S.W.2d 769, 160 Tenn. 177 
—Willoughby v. Jarvis, 189 S.W. 366, 
136 Tenn. 279. 

98. N.J.—^Royal Holding Co. v. City 
of Beverly, 128 A. 858, 1 N.J.Misc. 
453. 

99. N.J.—Compton v. Compton, 173 
a; 101, 113 N.J.Law 171—Weis- 
haupt V. Weishaupt, 142 A. 341, 
104 N.J.Law 465. 

11 C.J. p 163 note 72. 

ZUegality of jndgment 
An assignment that the judgment 
below was illegal, erroneous, and un- 
lawful in divers other respects is 
too general to be considered on cer¬ 
tiorari.—Compton V. Compton, 173 A. 
101, 113 N.J.Law 171—Weishaupt v. 


Weishaupt, 142 A. 341, 104 N.J.Law 
465. 

1. N.J.—Cardillo v. Borough of 
Bound Brook, 127 A. 792, 3 N.J. 
Misc. 249. 

11 C.J. p 163 note 73. 

2. Tenn.—^Willoughby v. Jarvis, 189 
S.W. 366, 136 Tenn. 279. 

3. N.T.—Haines v. Judges West- 
chester, 20 Wend. 625. 

4 . Minn.—Lading v. City of Duluth, 
190 N.W. 981, 153 Minn. 464. 

5. Minn.—^Lading v. City of Duluth, 
supra. 

0. Pa.—Sechrist v, York R. Co., 26 
Pa.Dist. 658. 

11 C.J. p 158 note 88. 

7 . Ala.—^Webb v. McPherson, 38 So. 
1009, 142 Ala. 540—Payne v. Mar¬ 
tin, 1 Stew. 407—Childress v. Mc- 
Gehee, Minor 131. 

11 C.J. p 159 note 92. 

8. Ga.—Hunter v. Hunter, T.U.P. 
Charlt. 303. 

11 C.J. p 159 note 93. 

9 . N.J.—^Daniel B. Prazier Co. v. 
Borough of Harvey Cedars, 168 A. 
128, 110 N.J.Law 163—^Allen v. Bs- 
tell, 161 A. 677, 10 N.J.Misc. 961. 

11 C.J. p 159 note 94. 

In Georgia 

(1) It has been said that the filing 
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of a bond or the making of a pauper 
affidavit is a condition precedent to 
an application for certiorari.—^Nil- 
sen V. City of La Grange, 191 S.E. 
175, 55 Ga.App. 676, transferred 189 
S.E. 511, 183 Ga. 742—Clay v. City of 
La Grange, 189 S.E. 863, 55 Ga.App. 
239—^E. H. Odom Bros. Co. v. Sto- 
vall, 112 S.E. 907, 28 Ga.App. 661— 
Georgian Co. v. Sutton, 89 S.E. 601, 
18 Ga.App. 507. 

(2) Under this rule, refusal to 
sanction certiorari for failure to 
comply with the statute requiring 
such a bond is not error.—Chiles v. 
City of Atlanta, 179 S.E. 596, 51 Ga. 
App. 69—^Austin v. City of Newnan, 
142 S.E. 304, 37 Ga.App. 821. 

(3) In other cases it is said that 
filing such bond or making such af¬ 
fidavit is a condition precedent to 
the issuance of the writ.—^Butters 
Mfg. Co. V. Starke, 169 S.E. 57, 46 
Ga.App. 715—Butters Mfg, Co. v. 
Fraley, 169 S.E. 55, 46 Ga.App. 712— 
Souerbry v. Orrell, 106 S.E. 211, 26 
Ga.App. 369—Metropolitan Life Ins. 
Co. V. Monroe, 106 S.E. 209, 26 Ga. 
App. 332—^Abercrombie v. Gurley, 94 
S.E. 606, 21 Ga,App. 389—11 C.J. p 
159 note 94 tel (1). 

(4) And it has been pointed out 
that the filing of the bond is a con- 
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absence of the bond, undertaking, or other security 
reqiiired by statute is void.^® 

A nonresident applicant for the writ may be ruled 
to give security for costs, under statutes applicable 
to nonresident plaintiffs generally but it has been 
held that a statute providing that plaintilT may be 
ruled to give security for costs does not authorize 
a rule for costs at the instance of defendant, after 
the cause has been removed on the application of 
defendant. 

One or more bonds, While it has been held that 
it is improper to give but one bond to remove two 
cases tried at the same time,!^ or cases between 
different parties on a writ sued out by one who was 
a defendant in each case,!^ it has also been held 
that where the same defense exists to jiidgments 
obtained in a number of cases a single bond is un- 

objectionable.15 

§ 91. -Application in Forma Pauperis 

Where authorized by statute, a sufficient pauper’s 
affldavit may fae filed in lleu of the required bond. 

It is sometimes provided by statute that no bond, 
recognizance, or security for costs shall be required 


when the applicant for the writ shall make an affi- 
davit of his inability, because of his property, to 
furnish the same; and, where this is the case, the 
writ may be issued without the giving.of a bond 
where the applicant complies with the statutory pro- 
visions.i® However, a general statute enabling 
poor persons to prosecute or to defend suits free 
of costs, on affidavit of inability to pay the fees, 
has been held not applicable to certiorari, but only 
to such process as issued at the commencement of 
the suit.17 So, where a statute imperatively re¬ 
quires that no appeal shall be granted without secu¬ 
rity, and certiorari is issued as a substitute for an 
appeal, the writ cannot be prosecuted in forma pau- 
peris.is The application for leave to sue out the 
writ must contain sufficient information as to the 
applicantes poverty and the nature and extent of 
the claim to enable the court to exercise a sound 
discretion in the matter,!^ and it has been held that 
the affidavit in forma pauperis is not amendable,20 
and cannot be made by an attorney.^i Further- 
more, according to some authorities, if the affida¬ 
vit does not substantially meet the requirements of 
the statute the writ is void.22 


dition precedent only to the issu- 
ance of the writ, and not to the 
sanction of the petition for certio¬ 
rari.—Gragff Lumber Co. v. Collins, 
139 S.E. 84, 37 Ga.App. 76—^Aber- 
crombie v. Gurley, supra—11 C.J. p 
159 note 94 [e]. 

(5) It has been held that the bond 
may be executed or obtained at any 
time within three months from the 
date of the judgment complained of, 
and before the duly sanctioned peti¬ 
tion for certiorari is presented to the 
clerk of the superior court in order 
that the writ of certiorari may is- 
sue thereon.—^Abercrombie v. Gurley, 
supra. 

(6) Moreover, the certiorari is 
valid as respects any requirement as 
to the giving and filing of the bond, 
where a valid legally required bond 
is filed prior to the issuance of the 
writ, notwithstanding the bond at- 
tached to the petition may be in- 
valid.—Gragg Lumber Co. v. Collins, 
supra. 

(7) So, where a second petition for 
certiorari is presented to the judge 
of the superior court for sanction 
within six months after the dis- 
missal of a first petition, and where 
it appears in the second petition, by 
the certificate of the clerk of the su¬ 
perior court incorporated therein, 
that the legally required certiorari 
bond, with the approval thereon of 
the magistrate whose decision was 
sought to be reviewed, was duly filed 
with the clerk of the superior court 
prior to the issuance of the writ of 
certiorari upon the first petition, al- 


though the bond attached to the first 
petition was invalid, in that it was 
not approved by the trial magistrate, 
it appears in the second petition for 
certiorari that the first petition was, 
in so far as the certiorari bond was 
concerned, a legal and valid petition. 
—Gragg Lumber Co. v. Collins, su¬ 
pra. 

(8) Where a certiorari bond was 
insufiicient because describing the 
obligee merely as M, administrator, 
with nothing to show who the ac- 
tual Principal was, the allowance of 
an amendment of the writ and an- 
swer of the trial judge properly to 
designate the defendant in certiorari 
as M, as administrator of G, did not 
give the superior court jurisdiction. 
—Metropolitan Life Ins. Co. v. Mon- 
roe, 106 S.E. 209, 26 Ga.App. 3a2. 

10. Ga,—Souerbry v. Orrell, 106 S. 
E. 211, 26 Ga.App. 369. 

11 C.J. p 159 note 95. 

11. N.J.—Scull V. Carhart, 15 N.J. 
Law 430. 

11 C.J. p 159 note 96. 

12. Tex.—^Foreman v. Gregory, 17 
Tex. 193. 

11 C.J. p 159 note 97. 

13. Ala.—Smith v. Hearne, 2 Stew. 
& P, 81, 

14. Ala.—Davis v. Calhoun, 24 Ala. 
437. 

15. Ala.—Cooper v. Maddan, 6 Ala. 
431. 

16. Ga.—Le Bron v. Stewart, 105 S. 
E. 650, 26 GaApp. 133—Belk v. 

232 


Cannon, 91 S.E. 790, 19 Ga.App. 
487. 

11 C.J. p 159 note 98. 

17. Tex.—Holmes v. Holloway, 21 
Tex. 658. 

13. N.C.—^Weber v. Taylor, 66 N.C. 
412—^Estes V. Hairston, 12 N.C. 
354—Waller v. Broddie, 2 N.C. 28. 

19. Ga.—Veal v. Veal, 166 S.E. 460, 
46 Ga.App. 31. 

11 C.J. p 159 note 2, 

Administrator 

A pauper’s affidavit by defendant 
sued as administrator which recited 
that “he” was unable to pay costs or 
give security, in his individual ca- 
pacity without reference to the 
solvency or insolvency of the estate 
he represented was properly over- 
ruled.—Veal v. Veal, 166 S.E. 460, 46 
Ga.App. 31. 

20. Ga.—Roberts v. Sellman, 128 S. 
E. 694, 34 Ga.App. 171—Davis v. 
Cunningham, 120 S.E. 641, 31 Ga. 
App. 296. 

11 C.J. p 160 note 3. 

Appeal statute inapplicable 
A statute providing that, where 
material words are omitted by acci¬ 
dent or mistake in an affidavit to 
appeal in forma pauperis, such omis- 
sion is amendable, does not apply to 
a pauper’s affidavit made in a certio¬ 
rari case.—^Davis v. Cunningham, 120 
S.E. 641, 31 Ga.App. 296. 

21. Ga.—Selma, etc., R. Co. v. Ty¬ 
son, 48 Ga. 351. 

22. Ga.—Roberts v. Sellman, 128 S. 
E. 694, 34 Ga.App. 171—^Davis v. 
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§ 92 . Who May Take Security 

The security may be taken by an officer authorized 
to recelve It. 

The security can be taken only by an officer duly 
authorized to receive it and not by one who has no 
authority in the premises.^^ 

§ 93. Form and Contents of Bond 

The bond must substantially comply with the statu- 
tory requirements as to recitals and conditions, principai, 
obligee, amount of penalty, and seaiing. 

The bond is sufficient if it contains substantially 
the conditions which the statute requires; it need 
not be conditioned in the very words of the stat¬ 
ute.-^ The bond shouid describe the judgment 
sought to be reviewed,25 but this may be done by 
reference to the petition where the judgment is 
properly described therein;^® and a slight inac- 
curacy as to the amount of the judgment is not 
fatal.-^ It shouid also recite from what court the 
writ was obtained, and be conditioned to perform 
the judgment of the reviewing court.^s However, 
a condition to abide by the judgment of the court is 
equivalent to a condition to perform the judgment^^ 
The obligee shouid be described with certainty.^O 

The bond must be signed by the principai, the pe- 
titioner for certiorari.^^ If there are two or more 
petitioners, not partners, it seems that all of them 


shouid sign the bond.^2 attorney at law may 
sign the bond, in some States and a statute re- 
quiring that, before certiorari shall issue, the party 
applying there for, or his agent or attorney, shall 
give bond requires the bond to be given by the par¬ 
ty himself, or by an agent authorized to represent 
him in that particular case, or by an attorney au¬ 
thorized by the party to give the bond.^^ Where 
executed by an attorney in fact, his authority shouid 
appear in the record.35 

The penalty named in the bond shouid be in an 
amount sufficient to satisfy the statutory require- 
ments.^® Thus, where the statute requires the bond 
to provide security for all future costs and eventual 
condemnat ion money payable to the adverse party, 
it must ordinarily do so,^*^ but where there is no 
eventual condemnation money, and plaintiff in cer¬ 
tiorari has paid the accrued costs, a bond covering 
all future costs substantially complies with the stat- 

ute.SS 

A requirement of a bond in double the amount in 
controversy is satisfied by a bond in double the 
amount of the judgment sought to be revised,39 and 
it has been held that the writ shouid not be dismiss- 
ed because the penalty of the bond is less than that 
prescribed by the order for the writ.*^® 

A Seal is essential,^^ unless its use has been dis- 
pensed with by statute.'^^ 


Cunningham, 120 S.E. 641, 31 Ga. 

App. 296. 

11 C.J, p 160 note 5, 

Affidavit held sufficient 

An affidavit by one who has paid 
the costs in the court below is suf¬ 
ficient, although it does not state 
that he is unable to pay the costs.— 
Le Bron v. Stewart, 105 S.E. 650, 26 
Ga.App. 133. 

Affidavits held insufficient 

(1) Affidavit which States that de¬ 
fendant is unable to pay the costs 
“and” to give the security required 
by law, instead of that she is unable 
to pay the costs “or” give security. 
—Davis v. Cunningham, 120 S.E. 641, 
31 Ga.App. 296—11 C.J. p 160 note 5 
Caj (1). 

(2) Affidavit merely that affiant 
was “unable to give security as re¬ 
quired by law.”—Roberts v. Sellman, 
128 S.E. 694, 34 Ga.App. 171. 

(3) Affidavit stating merely that 
applicant for certiorari was unable 
to pay costs.—Quinn v. 0'Neal, Ga. 
App., 194 S.E. 911. 

(4) Affidavit all^eging affiant be- 
lieved she has good cause for certio- 

—Crarvin v, Ray, 164 S.E. 677, 
174 Ga. 905. 

(5> Affidavit failing to state that 
affiant believes that he has a good 
cause for certiorari.—Belk v. Can- 
uon, 91 S.E. 790, 19 Ga.App. 487. 


Pa.—Clark v. McCormack, 2 
Phila. 68. 

11 C.J. p 160 note 9. 

24. Ga.—Hartsfield Co. v. Luddy, 
165 S.E, 452, 45 Ga.App. 507. 

11 C.J, p 160 note 10. 

25. 'Tex,—^Nelson v. Hart, Civ.App., 
23 S.W. 831. 

26. Tex.—Selligson v. Wilson, 58 
Tex. 369. 

27. Tex.—Hail v. Magale, 1 Tex.A. 
Civ.Cas. § 852. 

28. Ga.—Johns v. Tifton, 50 S.E. 
941, 122 Ga. 734—Johnson v. Ha- 
zlehurst, 70 S.E. 258, 8 Ga.App. 
841. 

11 C,J. p 160 note 14. 

29. N.C,—Molton V. Hooks, 10 N.C. 
342. 

30. Ga.—Metropolitan Life Ins. Co. 
V. Monroe, 106 S.E. 209, 26 Ga. 
App. 332. 

31. Ga.—Chiles v. City of Atlanta, 
179 S.E. 595, 51 Ga.App. 51. 

32. Ga,—Harwell v. Marshall, 54 S. 
E. 93, 125 Ga. 451. 

11 C.J. p 160 note 17. 

33. Tex,—McAlpin v. Finch, 18 Tex. 
831. 

11 C.J. p 160 note 16. 

3A Ga.—^Alabama Midland R. Co. 

V. Stevens, 43 S.E. 46, 116 Ga. 790. 
35w Ga.—Harwell v. Marshall, 54 S. 
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E. 93, 125 Ga. 451—Southern Ex¬ 
press Co. V. Wheeler, 72 Ga. 210. 

11 C.J. p 1«0 note 18. 

36. Ga.—Howard v. Boone, 164 S.E. 
470, 45 Ga.App. 356. 

Amount held iusufficient 
Ga.—Howard v. Boone, 164 S.E. 470, 
45 Ga.App. 356. 

37. Ga,—Hartsfield Co. v. Luddy, 
165 S.E. 452, 45 Ga.App. 507. 

11 C.J. p 159 note 94 [d] (1). 

38. Ga.—Hartsfield Co. v. Luddy, 
supra. 

11 C.J. p 159 note 94 [d] (2). 

Suit upou check 

In suit upon check, there being no 
counterclaim, plaintifTs certiorari 
bond covering all future costs is suf¬ 
ficient, although not covering even¬ 
tual condemnation money.—Harts¬ 
field Co. v. Luddy, supra. 

39. Tex.—^Davis v. Pinckney, 20 
Tex. 340—King v. Longcope, 7 Tex. 
236. 

11 C.J. p 160 note 20. 

40. Ala.—McClellan v. Allison, 19 
Ala. 671. 

11 C.J. p 160 note 21. 

41. Ala.—Skinner v. McCarty, 2 
Fort. 19. 

42. Ga.—^King v. Cantrell, 61 S.E. 
144, 4 Ga.App. 263. 

Tex.—Courand v. Vollmer, 31 Tex. 
397. 
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§ 94. Sureties 

The bond shouid ordinarlly fae signed by the sure¬ 
ties, the number and competency of whom is governed by 
the locai practice. 

Where the statute requires a party applying for 
certiorari to give bond and security, a bond not 
signed by any person or Corporation as surety, but 
signed only by the principal, is insufhcient.^^ The 
number of sureties, and who may be sureties, are 
matters of locai practice. Ordinarily a surety on a 
claim bond cannot be a surety on a bond to obtain a 
review of the matter by certiorari,*^^ If a rule of 
court forbids an attorney from becoming a surety, 
in harmony with the general rule stated in the title 
Attorney and Client § 45, a certiorari bond signed 
by an attorney as surety is not necessarily void, un- 
less the rule of court or a statute so provides.^5 
Statutory provisions as to exceptions • to the sure¬ 
ties, and conditions precedent, must be followed.^^ 
If the name of the surety is signed by an attorney 
in fact, his authority must accompany the bond,^*^ 
and if it does not do so, plaintifif in certiorari is 
properly refused permission to produce and file the 
power of attorney under which the attorney acted.^S 

§ 95. Approval and Filing of Bond 

The bond must be sufflciently approved by the proper 
officer and seasonabiy fiied. 

Under the law of some States the bond must be 
approved by the magistrate or judge of the court 
in which the case was originally tried before the 
issuance of the writ and failure to obtain such ap¬ 
proval may render void the issuance of the writ,*^^ 
although it has been held that approval of the bond 


need not precede the sanction of the petition for 
certiorari.50 A certificate of the trial magistrate 
that the plaintiff has paid ali costs accrued and giv- 
en bond as required by law is not a sufficient sub¬ 
stitute for the written approval required by law.51 
So approval by the clerk of court^^ or by a com- 
mercial notary p.ublic^^ is insufficient; and the 
judge of the court to which application for the writ 
is made has no power to approve the bond by way 
of amendment.s^ It will be sufficient, however, if 
the bond duly executed and approved is incorporated 
in the record,^^ and the return of a bond as part of 
the proceedings in the case by the judge in response 
to the writ is equi valent to an approval of the bond 
by the judge.^^ A bond which shows on its face 
that it was executed and approved before rendition 
of the judgment assigned as error in the certiorari 
proceeding is fatally defective-S*^ A bond defective 
on its face is not made valid by the approval of the 
proper authority.^^ The trial judge^s approval of 
a certiorari bond is not a final adjudication which 
cannot be reviewed on motion to dismiss the cer¬ 
tiorari for lack of a proper certiorari bond.59 

Unless the bond is fiied within the time prescribed 
by statute,, the writ cannot legally issue.^o If the 
bond properly executed is incorporated in the rec- 
ord, however, it will be taken to have been fiied in 
time.^^ 

§ 96. Defects, Objections, and Waiver 

Mere irregularities will not invalidate a bond, and 
they can be corrected or waived, but the contrary is 
true of substantiai defects. 

A recognizance will not be invalidated by mere 


43. Ga.—Gleason v. Burgess, 167 S. 
E. 916, 46 Ga.App. 4S6. 

44. Ga.—^Woodliff v. Bloodworth, 49 
S.B. 289, 121 Ga. 456. 

11 C,J. p 160 note 24. 

45. Del.—McLaughlin v.' Sentman, 
47 A. 1014. 18 Del. 565. 

Ga.—Husband v. Georgia, etc., R. 
Co., 59 S.E. 326, 3 Ga.App. 157. 

46. N.T.—In re Faulkner, 4 Hili 30. 

47. Ga.—Garrett v. City of Atlanta, 
179 S.E. 597, 51 Ga.App. 69—Amer¬ 
ican Nat. Ins. Co. v. Jordan, 105 S. 
E. 852, 26 Ga.App. 320—Seaboard 
Air Line Ry. v. Rosenbusch, 76 S. 
E. 1041, 12 Ga.App. 154—^Anderson 
V, Southern Ry. Co., 70 S.E. 983, 
9 Ga.App. 199. 

48. Ga.—^American Nat. Ins. Co. v. 
Jordan, 105 S.E. 852, 26 Ga.App. 
320. 

48. Ga.—Butters Mfg. Co. v. Starke, 
169 S.E. 57, 46 Ga.App. 715—But¬ 
ters Mfg. Co. V. Praley, 169 S.B. 
55, 46 Ga.App. 712—Souerbry v. 
Orrell, 106 S.E. 211, 26 Ga.App. 369 


—Southeastern Mut. Fire Ins. Co. 
V. Davidson,- 102 S.E. 460, 25 Ga. 
App. 83—^Daniel v. Citizens’ Loan 
& Guarantee Co., 99 S.B. 226, 23 
Ga.App. 684—Georgian Co. v. Sut- 
ton, 89 S.E. 601, 18 Ga.App. 607. 

11 C.J. p 161 note 27. 

50. Ga.—Sullivan v. Surrency, 82 S. 
E. 926, 15 Ga.App. 301. 

51. Ga.—Butters Mfg. Co. v. Starke, 
169 S.E. 57, 46 Ga.App. 716—But¬ 
ters Mfg. Co. v. Fraley, 169 S.E. 
55, 46 Ga.App. 712—Souerbry v. 
Orrell, 106 S.E. 211, 26 Ga.App. 
369. 

11 C.J. p 161 note 27 [c] (2), (3). 

52. Ga.—Georgian Co. v. Sutton, 89 
S.E. 601, 18 Ga.App. 507. 

53. Ga.—Southeastern Mut. Fire Ins. 
Co. V. Davidson, 102 S.E. 460, 25 
Ga.App. 83. 

54). Ga.—Hamilton v. Phenix Ins. 
Co., 33 S.E. 705, 107 Ga, 728. 

55. Ga.—^Kelly v. Jackson, 67 Ga. 
274. 


58. Ga.—^Watson v. State, 11 S.E. 
610, 85 Ga. 237. 

57. Ga.—Carroll v. Inner Shoe Tire 
Co., 94 S.E. 643, 21 Ga.App. 397. 

58. Ga.—Chiles v. City of Atlanta, 
179 S.E. 595, 51 Ga*.App. 51. 

55. Ga.—Gleason v. Burgess, 167 S. 
B. 916, 46 Ga.App. 486. 

80. Ga.—Carroll v. Inner Shoe Tire 
Co., 94 S.E. 643, 21 Ga.App. 397. 

11 C.J. p 161 note 31. 

Contemporaneously with petition 
In Georgia, in certiorari proceed¬ 
ing in civil case, where no affldavit 
in forma pauperis is fiied, the bond 
required must be fiied at the same 
time when petition for certiorari is 
fiied; otherwise, the writ must be 
dismissed on the hearing.—E. H. 
Odom Bros. Co. v. Stovall, 112 S.E. 
907, 28 Ga.App, 661—Carroll v. Inner 
Shoe Tire Co., 94 S.E. 643, 21 Ga. 
App. 397. 

81. Ga,—^Kelly v. Jackson, 67 Ga. 
274. 
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irregularities^^ which may be supplied by intend- 
ment;®^ and tinless timely objection is taken the 
defect will be deemed waived.64 Where, however, a 
writ was void because of failure to give a valid 
bond, the act of the agent who signed the bond 
could not be ratified, so as to render the void pro* 
ceeding valid or affect the rights of the other party 
who had moved to dismiss the writ before the rati- 
fication.^® 

A bond or the like which is defective because of 
irregularities is amendable,®^ or the defects may be 
cured by the substitution of a new bond;^'^ but if 
the defect is substantial, in the absence of statu¬ 
to ry authority therefor there can be no amend- 
ment^^ or new bond.®^ Under some circumstances, 
and where the applicant is not at fault, the omis- 
sion of a bond may be supplied in the reviewing 
courtJ® 

§ 97. Liabilities on Bonds 

Liablllty on the bond depends on the conditions there- 
of and the resuit of the certiorari proceedings. 

A condition that the proceeding shall be prosecut- 
ed in the court above contemplates that it shall be 
prosecuted or followed up to a conclusion.’^^ 
Hence, if the certiorari is dismissed because of fail¬ 
ure to prosecute it according to the rules and prac- 
tice of the court, the condition is broken,'^^ ^ot 
if the dismissal is because the bond is void;'^^ nor 
is it a defense that the writ was not allowed, where 
the Principal had the benefit of a hearing and de- 
termination thereonJ^ However, a condition to 
prosecute with effect, or to perform the judgment 
rendered in the cause, is not broken by the dismissal 
of the writ for informality in granting it’^5 qj. for 


failure to comply with a rule requiring better se- 
curity;"^ nor is the unsuccessful determination of 
present proceedings a breach of a condition to pay 
such costs and damages as may be recovered in any 
action thereafter brought.”'^ A bond, given to stay 
the enforcement of a judgment pending a hearing 
upon certiorari, will be construed in the light of the 
circumstances, its purpose, and the statute authoriz- 
ing it.'^^ 

Where the writ is issued by a court which has no 
jurisdiction to issue it, judgment cannot be rendered 
on the bond, as it is an obligation which is not au- 
thorized by statuteJ^ 

Exfent of liability. A condition to abide by the 
judgment binds the surety to perform it and pay the 
sum recovered,but the liability extends only to 
the amount of the penalty.^^ A condition to pay 
damages and costs does not obligate the surety to 
pay the debt.^^ So the sureties on a supersedeas 
bond are not liable for receivership expenses not 
incurred because of the writs.S3 An obligation by 
one to whom a judgment has been paid to restore, 
on reversal, the debt or damages for which the 
judgment was obtained, and costs, imposes no lia¬ 
bility for the costs of reversal.^^ 

In determining whether the conditions of the 
bond have or have not been performed, and the ex- 
tent of the obligation of the makers, the bond itself 
is to be looked to, and not the statutory require- 
ments as to what the bond should contain, unless 
the bond is made in compliance with the statute.^^ 

As between surety on bond for writ and surety on 
appeal bond. As between the surety on a bond to 
procure the writ and the surety on appeal from the 


62. Ala.—^Davis v. Calhoun, 24 Ala. 
455. 

Del.—McLaughlin v. Sentman, 47 A. 

1014, 18 Del. 565. 

'11 C.J. p 161 note 33. 
ea Tenn.—^Kincaid v. Sharp, 3 Head 
150. 

11 C.J. p 161 note 34. 

64. Ala.—Cooper v. Maddan, 6 Ala. 
431.' 

11 C.J. p 161 note 35. 

65. Ga.—^Alabama Midland R. Co. 
V. Stevens, 43 S.B. 46, 116 Ga. 790. 

ea Tex.—^Armstrong v. Anderson, 
Civ.App.. 70 S.W.2d 801. 

11 C.J. p 161 note 37. 

67. Tex.—^Armstrong v. Anderson, 
supra—Johnson v. Coit, Civ.App., 
48 S.W.2d 397. 

11 C.J. p 16.1 note 38. 

68. lowa.—^Perry v. Benner, Morr. 
340. 

In Georgia a certiorari bond is 
not amendable.—Gleason v. Burgess, 


167 S.E. 916, 46 Ga.App. 486—Carroll 
v. Inner Shoe Tire Co., 94 S.B. 643, 
21 Ga.App. 397. 

69. Tex.—Harris v. Parker, Civ. 
App., 46 S.W. 844. 

70. N.C.—Rosseau v. Thornberry, 4 
N.C. 326. 

71. N.J.—Marryott v. Toung, 33 N.J. 
Law 336. 

11 C.J. p 161 note 42. 

72. N.J.—Marryott v. Young, supra. 
11 C.J. p 161 note 43. 

73. Ga.—Bush v, Boykin, 73 S.E. 
652, 137 Ga. 464—Climax v. Jeter, 
76 S.E. 994, 12 Ga.App. 145. 

74. Pa.—^Patton v. Miller, 13 Serg. 
& R. 254. 

75^ Tenn.—Brown v. Newton, 6 
Yerg. 436. 

76. Tenn.—Mcintosh v. Langtree, 6 
Yerg. 316. 

77. Tex.—^Hopson v, Murphy, 4 Tex. 
248. 


78. lowa.—Muscatine County v. 

Oliver, 139 N.W. 1105, 159 lowa 
417. 

76. Tenn.—Turner v. Farley, 3 Yerg. 
300—Taul V. Collinsworth, 2 Yerg. 
579. 

80. N.C.—Molton V. Hooks. 10 N.C. 
342. 

11 C.J. p 162 note 61. 

81. Ala.—^McKeen v. Nelms, 9 Ala. 
507. 

Tex.—^Yates v. Collins, 19 Tex. 137. 

82. Tenn.—Tipton v. Anderson, 8 
Yerg. 221. 

83- Tenn.—^Brown v. Brown, 296 S. 
W. 856, 155 Tenn. 630, 

84u N.Y.—Griffin v. Mortimer, 8 
Wend. 538. 

85. U.S.—Swanson v. Ball, Ark.T., 
23 F.Cas.No.l3,676a, Hempst. 39. 
Tenn.—Triplet v. Gray, 7 Yerg. 15. 

11 C.J. p 162 note 55. 
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determination thereon the latter is primarily lia- 
ble.86 

Release or discharge from liabtlify, There is no 
liability on the bond if the party giving it is suc- 
cessful,®'^ or the writ is dismissed for want of ju- 
risdiction,S8 or is dismissed and the costs paid be- 
cause of the election of the relator to appeal.^^ 
A statute permitting sureties for the prosecution or 
defense of any suit to obtain a release by requiring 
plaintiif to give counter security applies in favor of 
sureties on certiorari without regard to the status 
of the party. 

Judgment The court should not render sum- 
mary judgment against the sureties unless it is au- 
thorized by statute so to do,^^ but a summary judg¬ 
ment is proper where there is a statute conferring 
such power.9- So, where the practice is permit- 
ted by statute, judgment may be rendered against 
the Principal and the surety at the same time^3 or 
on a new trial.^^ In a suit on a certiorari bond 
given by defendant in bail trover to obtain review 
of the bail trover action, where the property recov- 
ered therein, has not been produced to answer the 
judgment, the value of such property must be ascer- 
tained by proof.^^ A judgment in excess of the 
penalty may be amended on motion in the court be- 
low or in the appellate court.^® 


14 C.J.S. 

A scire facias will not lie on a certiorari bond, 
unless directed by statute.^ 

§ 98. Payment of Costs or Fees 

Costs and fees must be paid and a certificate to that 
effect produced when required by statute or local prac¬ 
tice as a condition precedent to issuance of the writ. 

Although the certiorari statute is silent as to 
fees, the clerk of court is not required to annex 
a transcript in returning a writ of certiorari direct¬ 
ed to the court unless the petitioner in serving the 
writ upon the clerk pays the fees prescribed by gen- 
eral law for the making of the transcript.Pur- 
thermore, the cost of preparing a certified tran¬ 
script of the record required to be attached to the 
petition for certiorari is not such an item of costs 
as will be relieved by a pauperas affidavit, but is 
merely an expense incident to the preparation of 
the application.99 Statutes requiring the payment 
of fees in certain certiorari proceedings, or to cer- 
tain persons, do not, however, require such payment 
in other certiorari proceedings or to other persons."^ 

Where it is provided that before the writ shall 
issue the applicant shall produce and file with the 
petition a certificate from the officer whose, deci- 
sion or judgment is>the subject matter of complaint, 
that ali costs which may have accrued on the trial 
below have been paid, the failure to produce and file 
such a certificate will preclude right to the writ,^ 
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86, Tenn.—Moore v, Lassiter, 16 ] 
Lea 630. 

S7. U.S.—Swanson v. Bail, Ark.T., 
23 F,Cas.No.l3,676a, Hempst. 39. 
Ga.—^TVestern, etc., R, Co. v. Carder, 
47 S.E. 930, 120 Ga. 460. 

11 C.J. p 162 note 57. 

88. Tenn.—Turner v. Farley, 3 Yerg. 
299—Taul v. Collinsworth, 2 Yerg, 
579. 

89. Tex.—^Landa v. Moody, 'Civ.App., 
57 S.W. 51. 

90. Tenn.—^Kincaid v. Sharp, 3 Head 
150. 

11 C.J. p 162 note 60. 

91. lowa.—Hoskins v. Hotel Ran- 
dolph Co., 221 N.W. 442, 206 lowa 
932. 

11 C.J. p 162 note 61. 

In Georgia 

“If a certiorari, after heing sanc- 
tioned by the judge of the superior 
court, be dismissed on the hearing 
before him for the reason that it 
does not property appear that the 
cost has been paid, the judgment 
dismissing it is equivalent to hold- 
ing that the proceeding is void, and, 
there being no legal writ before him, 
the court is therefore without juris- 
diction to entertain the proceeding, 
for the purpose of rendering its own 
nnal decision in the case, including 


judgment against the surety on the' 
certiorari bond. But, since a judg¬ 
ment is thus rendered upon the ques- 
tion of the validity of the certiorari, 
the surety is liable together with his 
Principal for the cost of that pro¬ 
ceeding.—Ray V. Cruce, 94 S.B. 899, 
21 Ga.App, 539. 

92. Mich.—Knack v. Wayne Cir. 
Judge, 111 N.W. 161, 147 Mich. 485. 

11 C.J. p 162 note 62. 

93. Tenn.—Chambers v. Haley, Peck 
159. 

94. Miss.—Hudson v. Nalty, 55 
Miss. 582. 

11 C.J. p 162 note 64. 

99. Ga.—Jones v. Punston, 99 S.E. 

237, 23 Ga.App. 706. 

99. Ala.—McKeen v. Nelms, 9 Ala. 
507. 

97. N.C.—Fox v. Steele, 4 N.C. 48. 

98. Nev.—^Dixon v. Second Judicial 
, District Court in and for Washoe 

County, 183 P. 312, 43 Nev. 159. 

99. Ga.—^Ware v. Bleckley, 187 S.E. 
401, 53 Ga.App. 508. 

1. N.Y.—Brewster v. Wendt, 279 N. 

Y.S. 291, 244 App.Div. 489. 
rees payable to judge or clerk 
A statute requiring payment of 
fees to judge or clerk for making fe¬ 
tum to certiorari order has no ap- 
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plication to a board or body, such 
as town board of zoning appeals, 
whose determination is sought to be 
reviewed.—^Brewster v. Wendt, su¬ 
pra. 

Orders substituted for wrlts 
Provisions as to payment of fees 
for making returns in section of 
civil -practice act relating to writs 
of habeas corpus and certiorari to 
inquire into cause of detention are 
not applicable generally to orders 
substituted for other state writs, 
such as certiorari order to review 
action of town board of zoning ap¬ 
peals.—Brewster v. Wendt, 279 N.Y. 
S. 291, 244 App.Div. 489. 

2. Ga.—Mosley v. Carswell, 152 S. 
E. 856, 41 Ga.App. 267-rThoms v. 
John R. Thompson Co., 145 S.E. 
533, 38 Ga.App. 779—Standard Gas 
Products Co. V. Vismor, 121 S.E. 
854, 31 Ga.App. 418—Buchanan v. 
Satterwhite, 95 S.E. 309, 22 Ga. 
App. 95. 

11 C.J. p 148 note 2. 

Time for obtaining and filing 
The certificate as to payment of 
costs in civil cases as prerequisites 
to writ of certiorari may, it has been 
held, be executed or obtained at any 
time within three months after judg¬ 
ment and before sanctioned petition 
is presented to clerk of superior 
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and so will the failure to pay the costs^ even 
though such a certificate is produced^ The statute 
contemplates the costs which have accrued on the 
trial which resulted in the verdict or judgment with 
which the applicant is dissatisfied, and to which he 
excepts, and the certificate should have reference 
to the case as thus tried, and not to the case as made 
by the petition for certiorari.^ Moreover, a certifi¬ 
cate made by the clerk of the court rendering the 
adverse decision does not comply with the positive 
requirements of the statute.^ While a certificate 
will be deemed sufficient when upon a fair interpre- 
tation it substantially meets the requirements of the 


statute,it is insufficient when it does iiot speak the 
truth^ or when it is so drawn that to uphold it 
would have the effect, by construction, of rendering 
the meaning of the law in respect thereto vague and 
uncertain.9 So a certificate which shows that some 
of the costs were unpaid does not satisfy the man- 
datory provision of the statute.^® While the re- 
quirement of payment of costs as a condition pre- 
cedent to the issuance of a writ of certiorari is 
primarily for the protection of the officers of the 
court, a party to the case may challenge the right 
of the other party to proceed without such proof.^^ 


E. THE WRIT 


§ 99. Necessity for 

Issuance of a writ of certiorari is necessary to the 
jurisdiction of the reviewlng court, uniess in a proper 
«ase issuance may be and has been waived. 

The issuance of the writ, uniess waived by the 
parties, is necessary to confer jurisdiction on the 
reviewing court, and no review will be undertaken 
until the writ has been issued or waived; and it is 
not sufficient simply that the writ has been granted 
and ordered to be issued.^2 Even when there is a 
transcript of the record attached to the petition for 
the writ, it is necessary that the writ should issue.^’ 

The issuance of the writ may be waived by the 
parties, by expressly stipulating that the writ need 
not issue, or by appearing and proceeding to a hear- 
ing without objection.^'^ It has also been held that, 
where a certiorari has been granted by a court with¬ 
out jurisdiction, the parties may agree to transfer 
the proceeding to the proper tribunal with the like 


effect as if it had been commenced in the latter 
court originally.^5 

§ 100. Duty of Applicant to Prepare 

The applicant should prepare the writ. 

It is the duty, not of the judge, but of applicant, 
to prepare the writ, and present it along with the 
affidavit for the writ.^® The attorney preparing the 
writ need not be the attorney who represented ap¬ 
plicant in the court below.^7 

§ 101, Number of Writs 

Different parts of the same proceeding may be 
brought up by one writ, but to review distinet determlna- 
tlons involvlng different Interests or different parties, 
or officiai acts of different boards or officers not forming 
one officiai act, separate writs are necessary. 

A writ is not multi farious because it brings up 
different parts of the same proceedings but dis- 


court that return may issue thereon. 
—Abercrombie v. Gurley, 94 S.E. 606, 
21 Ga.App. 389—11 C.J. p 148 note 
2 [b]. [c]. 

Application for second writ 

(1) In procuring a second writ of 
certiorari after a first writ in the 
same case has been dismissed, the 
second being a renewal of the first, 
it is not ordinarily necessary to pro¬ 
duce or to file a new certificate as to 
the payment of costs.—Standard Gas 
Products Co. V. Vismor, 121 S.E, 854, 
31 Ga.App. 418—11 C.J. p 148 note 
2 Ce]. 

(2) But where the certificate filed 
with the first petitfon is insufficient 
in a proceeding to procure a second 
writ as a renewal of the first, it is 
necessary to produce a new certifi¬ 
cate.—Standard Gas Products Co. v. 
Vismor, supra. 

3. Ga.—Quinn v. 0’NeaI, App., 194 
S.B. 911—Mosley v. Carswell, 152 
S.E. 856, 41 Ga.App. 267. 

4i Ga.—^Mosley v. Carswell, supra. 


5. Ga.—Standard Gas Products Co. 
V. Vismor, 121 S.E. 854, 31 Ga.App. 
418, 

Certificate held insufficient 
A certificate that the applicant for 
a writ of certiorari had paid ali 
costs which have accrued in the pe¬ 
tition for certiorari, so far as the 
municipal court was concerned is in¬ 
sufficient to meet the requirement of 
the statute.—Standard Gas Products 
Co. V. Vismor, supra. 

0. Ga.—Thoms v. John R. Thomp¬ 
son Co., 145 S.E. 533, 38 Ga.App. 
779. 

11 C.J. p 148 note 2 [a]. 

7. Ga.—Whitley v. Jackson, 129 S. 
E. 662, 34 Ga,App. 286—Standard 
Gas Products Co. v. Vismor, 121 
S.E. 854, 31 Ga.App. 418. 

11 C.J. p 148 note 2 [g]. 

8. Ga.—Mosley v. Carswell, 152 S. 
E. 856, 41 Ga,App. 267. 

9. Ga.—Standard Gas Products Co. 
V. Vismor, 121 S.E. 854, 31 Ga. 
App. 418. 


10. Ga.—Buchanan v. Satterwhite, 
95 S.E. 309, 22 Ga.App. 95. 

11. 11 C.J. p 148 note 2 [h]. 

12. Ark.—McKay v. Jones, 30 Ark, 
148. 

11 C.J. p 163 note 76. 

To affirm record attached in peti- 
tion for writ of certiorari, writ must 
issue and record attacked must be 
before court.—Rogers v. Brown, 181 
A. 667, 134 Me. 88. 

13. Ark.—McKay v. Jones, 30 Ark. 
148. 

14. Ark.—^Mevada County v. Wil¬ 
liams, 81 S.W. 384, 72 Ark. 394. 

11 C.J. p 163 note 78. 

15. lowa.—Groves v. Richmond, 8 
N.W. 752, 56 lowa 69. 

16. N.T.—Peo. V. Albany C. PL, 12 
Wend.' 263. 

17. Ga.—^Ware v. Pambro, 67 Ga, 
515. 

18. N.J.—Crombie v. Engle, 19 N.J. 
Law 82. 

11 C.J. p 164 note 93. 
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tinct determinations^^ involving different rights and 
interests, or in which the parties to the record are 
not the same, so that one judgment cannot be ren- 
dered, cannot be brought up by the same writ.^O 

Where a return is sought of the records of the 
official acts of different officers, and their several 
acts do not form parts of one entire official act, 
it is proper to issue a separate writ to each officer 
whose act contributes to the completion of the pro- 
ceeding complained of.^i 

§ 102. Allowance and Issuance 

a. - Necessity 

b. Who may allow 

c. Order allowing writ 

d. Effect of allowance 

a. Necessity 

Except where the writ may issue of course, It must 
be issued by the court or, when issued by a duly au* 
thorized officer, must be allowed by the proper court 
or judge. 

Except where the writ may issue of course,22 as 
where it is applied for by the attorney-general of 
the state,22 the writ must be issued by the court 
or, when issued by the clerk or other duly author- 
ized officer,24 must be allowed by the proper court 
or judge.25 A writ issued by authority of a judge 
is of the same effect as if issued by the judge him- 
self.26 

b. Wbo May Allow 

The writ may be allowed only by the court In which 
the proceedings are to be brought, or by a judge or 
officer thereof acting wlthin his jurisdictlon. 

Only the court in which the proceedings are to be 
brought, or a judge, or an officer thereof, acting 

IS. Ala.—Creswell v. Greene Coun- 
ty, 24 Ala. 282. 

11 C.J. p 164 note 94. 

20. Ala.—^Davis v. Calhoun, 24 Ala. 

437. 

21 . N.T.—Peo. V. Hili, 65 Barb. 170. 

11 C.J. p 164 note 97. 

22. N.J.—Ludlow V. Ludlow, 4 N.J, 

Law 451. 

11 C.J. p 163 note 82. 

In Pennsylvazda 

(1) With the exception of a spe- 
cial class of cases, the necessity of 
a special allocatur is dispensed with 
by statute.—Streuber v. McFayden, 

14 Pa.Dist. 242—11 C.J. p 163 note 
82 [aj (1), 

(2) A special allocatur is required 
in case of disorderly conduct.—^Ru¬ 
bei V. Paint Borougrh, 14 Pa.Dist. 117 
—11 C.J. p 163 note 82 [a]. 

In Washington, prior to the act of 


within his jurisdiction may allow the writ.27 As 
stated in Cl.J.S. title Judges § 48, also 33 C.J. p 968 
notes 100-102, the writ may be issued by a judge at 
chambers or in vacation. An allowance by a judge 
disqualified by relationship is a nullity.28 Where 
exclusive power to issue the writ is conferred by 
the constitution on the superior court, a statute au- 
thorizing a judge of an inferior court to grant the 
writ is unconstitutional.29 Likewise, if commis- 
sioners have power to act only as to matters with¬ 
in their county, they cannot allow the writ where 
they do not reside within the county in which the 
judgment sought to be reviewed was rendered.30 

c. Order Allowing Writ 

The sanction to the issuance of the writ is usually by 
indorsement on the petition or affidavit, or on the writ 
Itseif. The order must be in proper form, but need not 
prescribe the manner of Service where this is controlled 
by statute. 

The sanction of the court to the issuance of the 
writ is usually given by indorsement by the judge 
of an allocatur or fiat on the petition or affidavit, 
or on the writ itself.^i If a rule or order is en- 
tered, it must properly designate the parties.23 
Failure to enter the allowance of the writ on the 
minutes of the court does not invalidate the writ.23 

Where the manner of Service of the writ is pre- 
scribed by law, the order for its issuance need not 
prescribe the manner of its Service nor recite the 
statute applicable thereto.2^ 

Imposing conditions. In granting the writ, the 
court has no authority to extend its operations,^^ 
or to change or alter the determination which is to 
be reviewed.26 The court may, however, as a con- 
dition of granting the writ in matters of public im- 
portance, require prompt preparation and argu- 

22. Ga.—^Kieve v. Ford, 36 S.E. 293, 
111 Ga. 30. 

30. N.Y.—Peo. V. Seneca, 6 Wend. 
517. 

31. N.Y.—Peo. V. Onondaga C. Pl., 7 
Wend. 516. 

Indorsement see infra § 104 e. 

32. N.Y.—Overseers of Poor v. 
Bishop, 2 How.Pr. 195. 

11 C.J. p 164 note 99. 

33. N.Y.—Peo. v. Stillings, 78 N.Y. 
S. 942, 76 App.piv. 143. 

34. Or.—^Holland-Washington Mort- 
gage Co. V. County Court of Hood 
R'ver County, 188 P. 199, 95 Or. 
668 . 

3& Ga.—Maeon v. Shaw, 14 Ga. 162. 
11 C.J. p 164 note. 3. 

36. Ga.—Gurr v. Gurr, 22 S.E. 304, 
95 Ga. 559. 

11 C.J. p 164 note 5. ■ 


March 13, 1895, the writ was, by 
statute, issued by the clerk as of 
course.—Leavitt v. Chambers, 47 P. 
755, 16 Wash. 353. 

23. Mo.—State ex rei. Shartel v. 
Skinker, 25 S.W.2d 472, 324 Mo. 
955. 

24. Mo.—Hopkins v. Seiger, 53 Mo. 
232. 

11 C.J. p 163 note 84. 

25. Del.—^Newell v. Hampton, 40 A, 
469, 15 Del. 1. 

11 C.J. p 163 note 85. 

Failure to allow the writ as ground 
for quashing see infra § 135. 

2& .Ark.—Thorn v. Reed, 1 Ark. 480. 

27. Idaho.—Johnson v. Ensign, 224 
P. 73, 38 Idaho 615. 

11 C.J. p 164 note 88. 

28. Tex.—^Fellrath v. Gilder, 1 Tex. 
A.Civ.Cas. § 1060. 
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ment,^^ and, where it entertains no doubt as to the 
correctness of the proceedings below, may annex 
as a condition that the writ shall not operate as a 
stay.^^ 

Revoking allowance, The allowance of the writ 
may be revoked.^^ 

d. Effect of Allowance 

The allowance of the writ is not an adjudication of 
the merits involved. 

The allowance of the writ is not an adjudication 
that there is illegality or that the party seeking the 
writ is entitled to it, and the granting of the writ 
does not even make a prima facie case.^O 

Where proceedings to dismiss or dissolve a 
garnishment must be taken in the court where the 
suit is pending, the superior court has no original 
jurisdiction to dismiss or dissolve a garnishment, 
even though a writ of certiorari has been granted 
from proceedings in the suit, where plaintiff is not 
attempting to enforce the judgment pending de- 
termination of the certiorari,as the granting of 
the writ does not transfer the entire case to the su¬ 
perior court. 

§ 103. EfFect of Failure to Take Out after Al¬ 
lowance 

The right to the writ may be lost by failure to take 
out the writ after Its allowance. 

Neglect to take out the writ within a reasonable 
time after its allowance will preclude the right to 
it.43 

§ 104. Form and Contents of Writ 

a. In general 

b. Title 

c. The mandate 

d. Signature, seal and teste; -revenue 

stamps 

e. Indorsement 


a. In General 

The writ shouid be in proper form, dated, showing 
the cause of complaint when necessary, and the interest 
of the prosecutor, in the absence of prejudice, it will be 
liberally construed. 

The writ, it would seem, shouid set forth the 
names of the parties aggrieved, and the irregulari- 
ties of which they complain,^^ setting out the cause 
of complaint,unless this is made unnecessary by 
the terms of a particular statute.^® The writ shouid 
also be dated,and must show that the prosecutor 
is an interested party.'^^ 

It is not necessary that the writ contain ali the 
allegations of the petition,^^ nor the recitals of the 
application.50 Failure of the writ to include a 
clause commanding the parties obtaining the judg¬ 
ment sought to be reviewed to appear before the 
court issuing it, does not affect its efficacy to re¬ 
move the cause, nor the jurisdiction conferred.^^ 

The fact that the form of the writ is erroneous 
is not fatal where, in response to it, defendant 
brings for review all facts before the court which 
were considered.^^ 

Where no prejudice has resulted from informali- 
ties in statements in a petition for certiorari and in 
the writ, the writ will be liberally construed and not 
held to the Standard of precision of formal plead- 
ings in actions at law and suits in equity.^^ 

b. Title 

The title of the writ shouid state the names of the 
parties. 

The names of the parties shouid be stated in the 
title of the writ,®^ applicant being named as plain¬ 
tiff, and the persons interested in maintaining the 
proceedings, as defendants. A writ running in the 
name of the state, directed to the proper parties, 
and reciting the presentation of the affidavit on 
which it was granted, is not invalidated by the omis- 
sion of the title.^® 


37. N.J.—-State v. Citizens' Tei. Co., 
5 A. 274. 

11 C.J. p 164 note 8. 

38. N.T.—^Patchin v. Brooklyn, 13 
Wend. 664. 

11 C.J. p 164 note 9. 

Effect of writ as supersedeas see in¬ 
fra §§ 108-113, 

39. La.—^Landry v. Liabarre, 51 So. 
697, 125 La. 714. 

11 C.J. p 164 note 10. 

40. N.J.—Tallon v. Hoboken, 36 A. 
693, 59 N.J.Law 383, reversed on 
other grounds 37 A. 895, 60 N.J. 
Law 212. 

11 C.J. p 170 note 15. 

4L Ga.—Jones v. Crawford, 107 S. 
E. 69, 26 Ga.App. 707. 


4i2. Ga.—^Jones v. Crawford, supra. 
43. Pa.—Brockway v. Tillotson, 6 
Pa.Co. 31. 

11 C.J. p 164 note 11. 

44u N.Y.—Ex p. Albany, 23 Wend. 
277. 

11 C.J. p 165 note 13. 

45. Minn.—State v. Posz, 118 N.W. 
1014, 106 Minn. 197. 

11 C.J. p 165 note 14. 

46. Wash.—State v. Moore, 62 P. 
769, 23 Wash. 276. 

11 C.J. p 165 note 15. 

47. N.J.—Sayres v. Ridway, 8 N.J. 
Law 373. 

11 C.J. p 165 note 18. 

48. Or.—Garrison v. Malheur Coun- 
ty Ct, 101 P. 900, 54 Or. 269. 
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49. Minn.—State v. Posz, 118 N.W. 
1014, 106 Minn. 197. 

50. Pia.—Great American Ins. Co. 
of New York v. Peters, 141 So. 
322, 105 Fla. 380. 

11 C.J. p 165 note 17. 

51. Fla.—Great American Ins. Co. 
of New York v. Peters, supra. 

58. lowa.—Tuttle v. Hutchison, 
151 N.W. 845, 173 lowa 503. 

53. Minn.—State v. Isanti County, 
107 N.W. 730, 98 Minn. 84. 

54. N.J.—^Zeller v. Guttenberg, $3 A. 
466, 81 N.J.Law 305. 

11 C.J. p.165 note 21. 

55. S.D.—^Van den Boa v. Douglas 
County. 76 N.W. 936, 11 S.D. 190. 
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c, The Mandate 

(1) In general 

(2) Direction as to time and place of 

return 

(1) In General 

The writ shouid inform the lower tribunal that it ts 
required to make a return; and the command of the writ 
is regulated in consonance with the purpose sought to be 
accomplished. 

The writ shouid apprise the court or tribunal to 
which it is directed that such court or tribunal is 
required to make a return of its record,^^ and 
shouid properly describe the papers and records of 
which a return is desired.57 The command of the 
writ may be regulated in consonance with the pur¬ 
pose sought to be accomplished, and may be such 
that it will bring up from the inferior tribunal only 
so much of the record as is necessary for the de- 
termination of the questions at issue by the review- 
ing court.58 Failure to command a certification of 
the facts required will not be prejudicial if the ma- 
terial facts are certified.^^ 

The mandate must be liberally construed,®^ and 
vagueness in the command may be disregarded if 
the recitals of the writ express the desire of the 
court to be certified of matters specified.^i 

(2) Direction as to Time and Place of Pe- 

turn 

In the absence of statute or ruie of court the writ 
is made returnable to the court out of which it issued, 
at the time speclfied in the writ. 

In the absence of statute or express rule on the 
subject,62 the writ, as a matter of course, is made 
returnable to the court out of which it issued, and 


to the judicial district or department in which the 
proceeding to be reviewed was had,^^ and to the 
branch or part of the court designated by rule of 
court,and it must state the time within which it 
is to be returned.^5 The time for the return may 
be fixed by the court.In a jurisdiction in which 
the court issuing the writ has no rule day, the writ 
shouid not be made returnable to such a day.®^ 

d. Signature, Seal and Teste; Revenue Stamps 

The writ shouid be signed, sealed, and properly at- 
tested; it is not originai process within the meaning of 
a statute requiring stamps. 

The writ shouid be sealed and properly attest- 
ed;^^ but it has been held sufficient that the writ 
be attested and sealed by the clerk of the court 
without being attested in the name of the judge.'^^ 

A writ signed in the name of the clerk of court 
and sealed with a common seal by the attorney 
suing it out is, where such is a long established 
practice, as operative as if signed and sealed in the 
clerk’s ofhce.'^^ 

A writ of certiorari has been held not to be origi¬ 
nai process within the meaning of an act of con- 
gress requiring the stamping of 'Vrits or other 
originai process by \vhich a suit is commenced/'72 

e. Indorsement 

A writ brought in the name of the state must show 
the name of the prosecutor, by indorsement or other^ 
wise; and generally the aliowance of the writ is in- 
dorsed thereon. 

When brought and prosecuted in the name of the 
state, the name of the prosecutor in the writ must 
appear by indorsement on the writ or otherwise.'^^ 
Generally, the aliowance of the -writ is indorsed 


5G. lowa.—Tod v. Crisman, 99 N.W. 

686. 123 lowa 693. 

11 C.J. p 165 note 24. 

57. N.Y.—Sweet v. Clinton Over- 
seers of Poor, 3 Johns. 23. 

58. Mo.—State ex rei. Union Biscuit 
Co. V. Becker, 293 S.W. 783, 316 
Mo. 865, certiorari quashing record 
and judgrment Spina v. Union Bis¬ 
cuit Co., App., 273 S.W. 428—State 
ex rei. Pedigo v. Robertson, 181 S. 
W. 987. 

59. lowa.—Riohman v. Muscatine 
County, 26 N.W. 24, 70 lowa 627. 

11 C.J, p 165 note 26. 

eo. N.J.—Danonhower v. Lippincott, 
63 A. 868, 73 N.J.Law 486. 

61. N.J.—State v. Paterson, 39 N. 
J.Law 489. 

62. Mass.—Boston, etc., R. Co. v.' 
Hampden County, 116 Mass. 73, 

11 C.J. p 165 note 29. 


63. N.T.—Peo. v. Kelly, 35 Barb. 
444, 13 Abb.Pr. 405. 

11 C.J. p 165 note 80. 

64. N.T.—Peo. v. Kelly, 35 Barb. 
444, 13 Abb.Pr. 405. 

11 C.J, p 165 note 31. 

65. Tex.—Lindheim v. Davis, 2 Tex. 
A.Civ.Cas, § 108. 

11 C.J. p 165 note 32. 

Next term 

Where petition for certiorari is 
filed more than twenty days before 
next term of superior court, it 
shouid he made returnable to that 
term.—Abercrombie v. Gurley, 94 S. 
E. 606, 21 Ga.App. 389. 

Creneral term 

It is proper to make the writ re¬ 
turnable at general term.—People v. 
Kelly, 35 Barb., N.Y., 444, 13 Abb. 
Pr. 405. 

68. Mo.—State ex rei. Plummer v. 
Gardner, 234 S.W. 53, 290 Mo. 143. 
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67. Pia.—Great American Ins. Co. 
of New York v. Peters, 141 So. 322. 
105 Pia. 380. 

68. Pia.—Frisbee v. Timanus, 12 
Fla. 537. 

11 C.J. p 166 note 33. 

69. Fla.—^Frisbee v. Timanus, su¬ 
pra. 

11 C.J. p 166 note 34. 

70. Wash.—Corbett v. Seattle Civ. 
Serv. Commn., 73 P. 1116, 33 Wash. 
190. 

71. N.J.-^Seaman v. City of Perth 
Amboy, 119 A. 278, 98 N.J.Law 
174, affirming 116 A: 22, 97 N.J. 
Law 76. 

72. Minn.—^Pierce v. Huddleston, 10 
Minn. 131. 

73. N.J.—Overseers of Poor v. Over- 
seers of Poor, 13 N.J.Law 289. 

11 C.J. p 166 note 37. • 
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thereon/^ but sometimes it is indorsed on the peti- 
tion for the writ’^5 

§ 105. To Whom Directed 

a. In general 

b. Effect of misdirection of writ 
a. In General 

The writ shouid be directed to named parties defend¬ 
ant or respondent, and shouid be addressed to the officer 
or tribunal having custody of the record sought to be 
reviewed. 

The writ is to be directed to named parties de¬ 
fendant or respondent,and shouid, since the ob- 
ject of the writ is to procure the transmission by an 
inferior tribunal of its record, or a copy thereof, to 
the court out of which the writ issues, for the pur- 
pose of enabling the latter court to inspect such rec¬ 
ord, be directed to the court, tribunal, board, or of¬ 
ficer that is in legal contemplation the custodian of 
such record.77 So, the writ shouid be directed to 
the person or persons whose acts are the subject 
of review,7S or whose return is necessary to enable 
the court to determine the validity or regularity of 
the proceedings below,79 

Where no command is made as to them, the writ 
is not invalidated by the insertion in the body there¬ 
of of the names of interested persons.^^ 

Recording officers, When the record of the in¬ 
ferior tribunaVs proceedings is transmitted to the 
county clerk for the purpose of recordation among 
the county’s records, and the inferior tribunal re- 
mains, notwithstanding such recordation, the actual 
and legal custodian of the record, the writ shouid 
not be directed to the county clerk, but to the tribu¬ 
nal or board whose proceedings are to be review- 


ed.8i So, where the clerk of a city or town, al- 
though he has charge of the records of the city or 
town, is not the legal custodian thereof, but has 
custody merely as agent of the city or town, the 
writ shouid not be directed to him, but to the com- 
mon council of the city or to the town.^- Where 
the review is sought of a record of a court which 
has been abolished, the writ is properly directed to 
the clerk of the court having legal custody of the 
records of the abolished court.^s 

Inferior courts, When a judge has acted as the 
presiding officer of a court, and the action to be re¬ 
viewed is that of the court, and not that of the 
judge acting officially out of court by virtue of his 
office, it has been held that the writ shouid be di¬ 
rected to the court, and not to the judge,^^ although, 
where the court has but one judge, and he has di- 
rection and control of the record, the writ may 
withoiit prejudicial error be directed to him;S5 but 
if the proceeding was had before the judge as an 
officer it is properly directed to him.^S If it is 
sought not only to revise the proceedings of in¬ 
ferior tribunals, but also to assail rights acquired 
by their action, the writ may be directed to persons 
claiming such rights.^7 

Clerk of court. It follows from what has been 
said as to the direction of the writ to the court or 
judge that it shouid not be directed to the clerk j 
but authority for such practice is not wanting where 
the court is a court of record.88 

Judges. Where the writ is directed to a judge it 
is not sufficient to state merely his official title, but 
his individual name shouid be given also.^® 

Court-fnartial. A certiorari to review the de- 
termination of a court-martial shouid be directed 
to the president of the court.^0 


74. N.Y.—^Peo. v. Onondaga C. Pl., 
7 Wend. 516. 

11 C.J. p 166 note 38. 

75. Fla.—Deans v. Wilcoxen, 18 Fla. 
531. 

11 C.J. p 166 note 39. 

76. Mo.—State ex rei. Jacobs v. 
Trimble, 274 S.W. 1075, 310 Mo. 
150. 

77. Fla.—Great American Ins. Co. 
of New York v. Peters, 141 So. 
322, 325, 105 Fla. 380, quoting Cor¬ 
pus Juris. 

11 C.J. p 166 note 41. 

78. Cal.—Lamb v. Schottler, 54 CaJ. 
319. 

11 C.J, p 166 note 42. 

Ponn of direction 
Writ of certiorari directed to 
“Hon. L. S. Nelson, as judge of the 
13th Judicial District,*' was not er- 
roneous on ground that it shouid 

14C.J.S.-16 


have been directed to “District Court 

of the 13th Judicial District."—State 

V. Nelson, 161 N.W. 714, 137 Minn. 

265. 

79. N.Y.—Peo. v. Hili, 65 Barb. 170. 

80. N.J.—Hutchinson v. Rowan, 31 
A. 224, 57 N.J.Law 530. 

11 C.J. p 166 note 44. 

81. N.J.—State v. Browning, 28 N.J. 
Law 556. 

11 C.J. p 166 note 46. 

82. Wis.—State v. Lebanon Town 
Clerk, 111 N.W. 1129, 132 Wis. 103. 

11 C.J. p 166 note 47. 

83. Fla.—Salario v. Latin-American 
Bank, 139 So. 899, 104 Fla. 256. 

84h Cal.—Richmond v. House, App., 
96 P. 908. 

11 C.J. p 166 note 48. 

85. Minn.—State ex rei. Winona & 
St. Peter Land Co. v. Webber, 37 
N.W. 949, 38 Minn. 397. 
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Utah.—In re Goddard*s Estate, 273' 
P. 961, 73 Utah 298. 

Formal error only 
If there is but a single judge a 
misdirection to him is at most a 
mere formal error which may be dis- 
regarded.—In re Goddard’s Estate, 
273 P. 961, 73 Utah 298—11 C.J. p 
167 note 50. 

86. N.Y.—Peo. v. Kelly, 35 Barb. 

444, 13 Abb.Pr. 405. 

11 C.J. p 166 note 49. 

8*7. N.J.—State v. New Brunswick,, 
42 N.J.Law 510. 

11 C.J. p 167 note 51. 

8& Fla.—Great American Ins. Co, 
of New York v. Peters, 141 So. 322,, 
105 Fla. 380. 

11 C.J. p 167 note 5^. 

lowa.—Chambers v. Lewis, 9» 
lowa 583. 

90- N.Y,—^Matt^J: of L.eary,, 30 Hun 
^ 394 . 
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Municifxal boards and officers. Where the writ is 
sought to review the action of a municipal body or 
of municipal oSicers, it shotild be directed to the 
body or officers and not to a mere subordinate of- 
ficer, although he may be in actual possession of the 
record,®^ nor to the municipality.^^ However, in 
a certiorari to review a budget adopted by a city, 
it has been held immaterial that the writ was di¬ 
rected to the city instead of the city clerk.^^ The 
writ should be directed to an official body in the in- 
dividual names of its members, adding the name of 
their office.^^ If the direction States the corporate 
name of a public body with such sufficient accuracy 
as to lea ve no doubt of its identity, misnomer will 
not invalidate the writ^S 

A writ cannot properly be directed to several of¬ 
ficers who perform several acts for a common pur- 
pose,96 or to officers having no joint or common 
duties but acting independently of each other but 
separate writs must run to each to bring up the par- 
ticular matters with which each respectively is con- 
cemed.^^ 

Officer whose terni has expired. The writ should 
not be directed to an officer whose term of office 
has expired, when the office is a continuing one and 
the records remain in the office in the custody of the 
incumbent.9^ There are decisions, however, which 
hold that the writ is properly addfessed to an officer 
whose term has expired, but who is able to make a 
valid rcturn;! but it would seem that the writ 
should be directed' to an officer whose term of of¬ 
fice has expired only when a return is sought of 
matters that are not regularly kept of record in the 
office.2 

Effcct of loss of control over record, Where the 
inferior tribunal has transmitted its record to.an- 


other tribunal, the writ should be directed to the 
tribunal having custody of the record at the time of 
the issuance of the writ.3 

b. Effect of Misdirection of Writ 

Mlsdirection may Invalidate the writ, in whole or in 
part, uniess amended or uniess the defect is waived. 

A writ may be invalidated by a misdirection,^ so 
that nothing can be removed by it,^ in which case, 
as seen in § 135, it should be superseded or quashed, 
uniess an amendment is allowed, infra § 106; and 
this is so, although the parties to whom the writ 
is improperly directed attempt to make a return 
but the objection is available to the adverse party 
alone.*^ 

Where the writ is directed to proper parties and 
also to improper parties, it should not be supersed¬ 
ed or quashed in toto. The practice is to super¬ 
sede or quash the writ as to the parties improperly 
joined, or, on motion, to strike out such improper 
parties.^ 

Waiver of objections, Misdirection may be waiv¬ 
ed,^ as by making a proper return^^ or submitting 
to a hearing on the merits.^^ Thus, where the 
proper officer having the keeping of the record 
makes return to the writ, the misdirection is waived, 
and the writ should not be superseded or quashed, 
at least on the motion of third persons.^^ So, after 
appearance and return, a misnomer of the officer to 
whom the writ is directed should be disregarded.^^ 

§ 106. Defects, Objections, and Amendments 

a. In general 

b. Amendments 

a. In General 

Defects In the writ may be taken advantage of by 
motion or apptication to supersede, and may be waived. 


91. N.J.—Toung V, Crane, 51 A. 4S2, 
67 N.J.Law 453. 

11 C.J. p 167 note 55. 

92i Wis.—State v. Milwaukee, 57 N. 
W. 45. 86 Wis. 367. 

93. N.J.—Royal Holding Co. v. City 
of Beverly, 128 A. 858, 1 N.J.Misc. 
453. 

94. N.Y.—Peo. v. Public Park 
Comrs., 97 N.Y. 37. 

11 C.J. p 167 note 57. 

95. N.Y.—Peo. v, New York, etc., 
Bridge, 37 N.Y.S. 168, 1 App.Div. 
186. 

9a N.Y.-—Peo. V. Hili, 65 Barb. 170. 
11 C.J. p 167 note 60. 

97. Cal.—Quinchard v. Alameda, 45 
P. 856, 113 Cal. 664. 

11 C.J. p 167 note 61. 

93. N.J.—Manufacturers* Land, etc., 
Co. V. Camden, 73 A. 77, 78 N.J. 
L»aw 247, aflarmingr 79 A. 286, 73 N. 
J.Law 77. 


99. Mich.—Peo. v. Brennan, 44 N.W. 

618, 79 Mich. 362, 365. 

N.D.—^Matter of Evingson, 49 N.W. 

733, 2 N.D. 184, 33 Am.S.R. 768. 

11 C.J. p 167 note 63. 

1. Dak.—Champion v. Minnehaha 
County, 41 N.W. 739, 5 Dak. 416. 

11 C.J. p 167 note 64. 

Return by ex official see infra § 117 
a (4). 

a. N.Y.—^Peo. V. Peabody, 6 Abb.Pr. 
228. 

11 C.J. p 168 note 65. 

3. S.C.—State v. Moore, 32 S.E. 700, 
54 S.C. 556. 

11 C.J. p 168 note 66. 

4. Wis,—State v. McGovern, 76 N. 
W. 693, 100 Wis. 666. 

11 C.J. p 168 note 67. 

5. N.J.—Morris tianal, etc., Co. v. 
State, 14 N.J.Law 411. 


6. Wis.—State v. Everett, 79 N.W. 
421, 103 Wis. 269. 

11 C.J. p 168 note 71. 

7. Pa.—Com. v. McAllister, 1 Watts 
307, 26 Am.D. 70. 

11 C.J. p 168 note 72. 

8. N.J.—State v. New Brunswick 
St., etc., Comrs., 42 N.J.Law 510. 

11 C.J. p 168 note 73. 

9. Cal.—Praser v. Freelon, 53 Cal. 
644. 

11 C.J. p 168 note 74. 

10. Mich.—Wilson v. Giiford, 50 N. 
W. 392, 41 Mich. 417. 

11 C.J. p 168 note 75. 

11. N.Y.—^Peo. V. Brooklyn, 49 Barb. 
136. 

12. Pa.—Com. v. McAllister, 1 Watts 
307, 26 Am.D. 70. 

11 C.J. p 168 note 77. 
la N.Y.—Peo. V. Bochester, 50 N.Y. 
525. 
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Various formal defects, which relate to the form 
and contents of the writ, have been considered in § 
104, and defects in the direction of the writ have 
been discussed in § 105, from the viewpoint of the 
propriety of the direction. Defects in the writ 
should be taken advantage of by motion or by 
application to supersede, the latter of which may 
be made before the filing of the return.^^ Although 
issuance of the writ by the clerk instead of the 
court is irregular, such irregularity may be waived 
by the adoption or recognition of the writ through- 
out the proceedings by the parties and the court.^^ 

b. Amendments 

Formal defects In the writ may be cured by amend- 
ment, 

Formal defects in the writ may be amended,!^ as 
where the writ has improperly been entitled or in- 
dorsed,!^ and when necessary it may be amended 
by supplying an omitted title,^^ or correcting errors 
in the designation of the parties,in the name of 
the party to whom the writ is directed,^! or in the 
time when,or designation of the place where, the 
writ is returnable by striking out that which re- 
lates to matters improperly required to be return- 
ed;24 by correctly showing the nature of the action 
below;25 by substituting a proper,^® or supplying 
an omitted,seal; by adding the sanction of the 
judge who granted itj^s and by inserting the date,^^ 
or correcting the error of the clerk as to the date,30 


of the teste. An amendment may be permitted, al¬ 
though a term elapses between the teste and the re- 
turn.^i So, in a proper case, an amendment may 
be allowed nunc pro tunc .^2 

§ 107. Service 

a. In general 

b. Mode of service 

c. Appending other papers 

d. Objections and waiver thereof 

a. In G-eneral 

In general the writ must be served, on or before the 
return day, and within the time fixed by statute. 

In most jurisdictions the writ, when granted, 
must be served.^^ The service must be made on or 
before the return day,^^ and within the time re¬ 
quired by statute.^^ The delivery of a writ law- 
fully issued, after verdict, but before judgment is 
entered, will not vitiate it or prevent its subsequent 
opera tion.^^ 

Where the statutes so permit, the time for Serv¬ 
ice may be extended.37 

b. Mode of Service 

Service of the writ is by delivery to the person to 
whom directed by a proper officer. 

The writ should be served by delivery, to the per¬ 
son to whom it is directed,^^ of the original writ 


14. Mont.—state v. District Court, 
190 P, 295, 298, 58 Mont. 90, quot- 
ingr Corpus Juris. 

11 C.J. p 170 note 13. 

15^ N.Y.—Ball V. Warren, 16 How. 
Pr. 379. 

11 C.J. p 170 note 14. 

16. Mo.—State ex rei. Davidson v. 
Caldwell, 276 S.W. 631, 310 Mo. 
397. 

Plliug* of returu to writ of cer¬ 
tiorari by respondents constitutes 
general appearance to action on mer- 
its and waives any defects in issu¬ 
ance of writ.—State ex rei. David¬ 
son V. Caldwell, supra. 

17. N.T.—Peo. V. Feitner, 57 N.Y. 
S. 1062, 40 App.Div. 620. 

11 C.J. p 169 note 97. 

18. N.J.—State v. Justice, 24 N.J. 
Law 413. 

11 C.J. p 169 note 98. 

18. S.D.—^Van den Bos v. Douglas 
County, 76 N.W. 935, 11 S.D. 190. 

20. Pa.—^Reid v. Wood, 102 Pa. 312. 
11 C.J. p 169 note 1. 

21. N.Y.—Peo. V. Cholwell, 6 Abb. 
Pr. 151. 

11 C.J. p 169 note 2. 

22- Mich.—^Dyer v. Montieth, 1 

Micli.N.P. 125. 


23. N.Y.—Peo. v. Cook, 17 N.Y.S. 
546, 62 Hun 303. 

11 C.J. p 169 note 3. 

24. N.Y.—Peo. V. Feitner, 57 N.Y. 
S. 1062, 40 App.Div. 620. 

25. N.Y.—Knapp v. Palmer, 1 Cai. 
486. 

11 C.J. p 169 note 5. 

26. N.Y.—^Peo. v. Steuben Court, 5 
Wend. 103. 

27. N.Y.—^Peo. v. Herkimer, etc., R. 
Co,, 6 N.Y.Civ.Proc. 297. 

28. Ga.—McDonald v. Cousins, 23 
Ga. 227. 

23. N.Y.—Brink v. Fulton, 1 Cow. 
41. 

11 C.J. p 169 note 9, 

30. Ga.—Neal v. Neal, 50 S.B. 929, 
122 Ga. 804. 

31. ' N.Y.—Kissam v. Morris, 2 

Wend. 259. 

11 C.J. p 169 note 11. 

32. N.Y.—Peo. v. Cook, 17 N.Y.S. 
546, 62 Hun 303. 

11 C.J. p 169 note 12. 

33. Ga.—Glenn v. State, 50 S.E. 371, 
122 Ga. 593. 

11 C.J.' p 168 note 79. 

Supreme court had uo jurisdiction 
in certiorari proceedings to review 
proceedings and orders of superior 
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court, where there was no service of 
writ on the superior court, no ac- 
ceptance of such service, and no 
waiver thereof by a special appear¬ 
ance made in supreme court. Code 
1935, § 11088.—Collins v. Powell, 

lowa, 277 N.W. 477. 

Writ ineffective uutil served 

Certiorari writ issued against 
county superintendent in his ab- 
sence, and in county other than spe- 
cided in notice, bound him only from 
service on him.—School Dist. No. 20, 
Carter County v. Walden, 293 P. 199, 
146 Okl. 19. 

34. N.J.—State v. New Brunswick 
St., etc., Comrs., 37 N.J.Law 394. 

11 C.J. p 168 note 80. 

35. Ga.—Carter v. Cross, 128 S.E. 
590, 34 Ga.App. 149. 

11 C.J. p 168 note 81. 

36. N.J.—^Delancy v. Lawrence, 11 
N.J. Law 25. 

11 C.J. p 168 note 82. 

37. Or.—^Holland-Washington Mort- 
gage Co. V. County Court of Hood 
River County, 188 P. 199, 95 Or. 
668 . 

£xteusiou by judge 
Or.—HoUand-Washington Mortgage 
Co. V. County Court of Hood River 
County, supra. 

38. Fla,—Great American Ins. Co. 
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and not by delivery of a copy,^® and this is what is 
meant by a statute providing that the writ should 
be served “according to the direction thereof.”"^® 
The writ need not in all cases be served on ali the 
parties to whom directed.^i The writ should, it 
has been held, be served by an officer charged by 
law with the execution of process, the same as a 
summons,^2 it has been held not necessary that 
it be served by an officer authorized to make Serv¬ 
ice of process,and mere delivery to the person to 
whom it is directed,^^ or service in any manner 
whereby such person may reasonably be made 
aware of its requirement will be sufficient.'^^ 

Service on Sunday has been held a nullity.^® 

Municipalitiesj courts, or boards. Proper service 
on a county may be had by delivering the writ to the 
county clerk who, by admitting service in his offi- 
cial capacity, binds the county.*^^ 

When the writ is addressed to a court, service 
on the clerk of the court is sufficient,^^ 

When directed to a board having more than one 
raember, the writ may be served on the chairman 
of such board, especially where such service is 
recognized as sufficient, and return is made.'^^ 


c. Appending Other Papers 

Pertinent papers may be appended to the writ and 
served therewith. 

It is proper to append to the writ and to serve 
therewith the papers on which it was granted, to 
inform the person served of the nature of the re¬ 
turn required of him but the failure so to do will 
not excuse a proper return of that for which the 
writ plainly calls.^l A copy of the order of allow- 
ance should be served with the writ, or at least the 
writ should have the allowance indorsed thereon.52 

The petition for the writ need not, it is held in 
New York, be served on the officer to whom it is di¬ 
rected, in the absence of any statutory requirement 
to that effect,53 but the contrary is held in Michi- 
gan.5^ 

d. Objections and Waiver Thereof 

Defective service may be objected to by motion to 
supersede. Failure to serve in time is ground for dis- 
missa!. Defective service may be waived. 

It has been held that the proper remedy for an 
improper service is to move to supersede the writ. 
A motion to quash in the absence of a return is ir- 
regular.^5 Failure to serve the writ in due time, 
where required by statute, has been a ground for 
dismissal.56 However, a defective service is waived 
by appearance and response to the writ.57 


of New Tork v. Peters, 141 So. 322,, 
325, 105 Fla. 380. citing Corpus 
Juris. 

11 C.J. p 168 note 83. 

IfTouresideut 

It is competent for the legislature 
to provide that service of a writ of 
review shall be by delivering to a 
nonresident personally a copy of 
the writ.—^Holland-Washington Mort- 
gage Co. V. County Court of Hood 
River County, 188 P. 199, 95 Or. 668. 

Parties obtaiuiug judgmeut 

Failure to serve copy of writ of 
certiorari on parties obtaining judg- 
ment sought to be reviewed is not 
jurisdictional defect.—Great Ameri¬ 
can Ins. Co. of New York v. Peters, 
141 So. 322, 105 Fla. 380. 

Ou opposiug party 
Court had no jurisdiction to re¬ 
view secretary of state’s decision 
canceling trade-mark, where writ 
was not served on opposing party,— 
Maizels v. Kozer, 276 P. 277, 129 Or. 
100—11 C.J. p 168 note 83 [c], 

39. Wis.—State v. Fond du Lac, 36 
Wis. 37. 

11 C.J. p 169 note 84. 

40. Or.—Holland-Washington Mort- 
gage Co. V, County Court of Hood 
River County, 188 P. 199, 95 Or. 
668 . 

41. Fla.—Great American Ins. Co. 
of New York v. Peters, 141 So. 322, 
105 Fla. 380. 


42. Mo.—State ex rei. Gardner v. 
Hali, 221 S.W. 708, 282 Mo. 425. 

43. Fla.—Great American Ins. Co. 
of New York v. Peters, 141 So. 322, 
329, 105 Fla. 380, citing Corpus 
Juris. 

N.J.—State V. Dwyer, 41 N.J.Law 93. 
11 C.J. p 168 note 83 [d]. 

44. Fla.—Great American Ins. Co. 
of New York v. Peters, 141 So. 322, 
105 Fla. 380. 

45. N.J.—State v. Dwyer, 41 N.J. 
Law 93. 

46. Mich.—^Anderson v. Birce, 3 
Mich. 2S0. 

47. Or.—Holland-Washington Mort- 
gage Co. V, County Court of Hood 
River County, 188 P. 199, 95 Or. 
668 . 

48. Utah.—J. B. Coit Co. v. District 
Court of Fifth Judicial Dist. in 
and for Millard County, 269 P. 
1017, 72 Utah 281. 

49. N.Y,—^Peo. V. Webb, 21 N.Y.S. 
298. 

11 C.J. p 169 note 87. 

50. Mich.—^Parman v. Boards of 
School Inspectors, 12 N.W. 910, 49 
Mich, 63. 

11 C.J. p 169 note 88. 

51. Mich.—^Whistler v, Lenawee 
County, 39 Mich. 303. 

52. N.Y.—Mott V. Rush Highway 
Comrs., 19 Wend. 640. 

53. N.Y.—^Peo. v. Perry, 16 Hun 461. 
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54. Mich.—^Nightingale v. Simmons, 
33 N.W. 414, 66 Mich. 528. 

55. Wis.—State v. Fond du Lac, 35 
Wis. 37. 

Disregard of distinction between mo- 
tions to quash and motions to su¬ 
persede see nfra § 134. 

56. Ga.—Car ter v. Cross, 128 S.E. 
590, 34 Ga.App. 149. 

Minn.—In re County Ditches Nos. 
20, 38, 41, 49, and 53, and Judicial 
Ditch No. 19, Murray County, 206 
N.W. 718, 165 Minn. 493. 

11 C.J. p 169 note 95. 

Exception 

While failure to serve writ of cer¬ 
tiorari on judge fifteen days previous 
to court to which return is to be 
made is cause for dismissal, unless 
failure to serve it was not fault of 
plaintiff therein, it will not be dis- 
missed, unless it clearly appears 
that there actually was such failure. 
—Carter v. Cross, 128 S.E. 590, 34 
Ga.App. 149—11 C.J. p 168 note 79 
[d] (1), p 169 note 95 [a]. 

57. lowa.—Tuttle v. Hutchison, 151 
N.W. 845, 173 lowa 503. 

Mont.—State v. Napton, 62 P. 686, 24 
Mont. 450. 

11 C.J. p 169 note 96. 

Special appearance to attack juris¬ 
diction may be made by superior 
court in proceedings in supreme 
court to review proceedings without 
conferring jurisdiction, where writ 
was not served on superior court, 
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§ 108. Writ as Stay 

a. General Rule 

b. Statutory Provisions 

c. Security 

a. (jeneral Rule 

The writ of certiorari takes the record out of the 
custody of the Inferior tribunal, leaves nothing there to 
be prosecuted or enforced by execution, and operates as 
a stay of execution in the absence of any statute modi- 
fying or abrogating the common-law rule. 

At common law, the writ of certiorari takes the 
record out of the custody of the inferior tribunal, 
and leaves nothing there to be prosecuted or en¬ 
forced by execution, and thus, ipso facto, operates 
as a stay of execution,®^ This rule has been 
brought down to modern times and prevails univer- 
sally except where it has been abrogated or modi- 
fied by statute.®^ 

Where, under the terms of a statute an appeal 
from an interlocutory order does not of itself op¬ 
erate as a stay of further proceedings, the issu- 
ance of a writ of certiorari to review an order of 


an appellate court rendered on an appeal from such 
an interlocutory order will not effect a stay of 
further proceedings in the lower court. 

The powers of the inferior tribunal are none the 
less suspended after the Service of the writ because, 
in fact, a transcript of the record, instead of the 
original, has been sent up.^^ 

Special clause in the writ. Although the certio¬ 
rari of itself operates as a supersedeas, it is never- 
theless proper to insert a special clause in the writ 
directing it to operate as a supersedeas. 

b. Statutory Provisions 

In some States by statute the writ does not effect a 
stay, but the court may grant a stay, or, where the 
statute so provides a writ of supersedeas in aid of the 
certiorari may be issued on proper application. 

While in some States the common-law rule that 
the writ operates as a stay is reiterated by statute, 
in others, by statute, the writ does not operate as a 
stay, but the court granting the writ is authorized 
to direct a stay,®3 and the mere filing of a petition 


and superior court did not accept 

Service of writ.—Collins v. Powell, 

lowa, 277 N.W. 477. 

58. N.T.—^People ex rei. Brooklyn 
City R. Co, V. Public Service Com- 
mission of State of New York for 
First Dist., I8l N.T.S. 790, 110 i 
Misc. 509. 

11 C.J. p 170 note 17. 

59. U.S.—Orth v. Steger, D.C.N.Y., 
258 F. 625. 

Ariz.—City of Phoenix v. Rodgers, 
34 P.2d 385. 44 Ariz. 40. 

Fla.—State ex rei. Tullidge v. Dris- 
kell, 158 So. 277, 117 Fla. 717— 
Great American Ins. Co. of New 
York V. .Peters, 141 So. 322, 105 
Fla. 380. 

Ga.—Equitable Life Assur. Soc. of 
U. S. V. Culp, 127 S.E. 225, 159 Ga. 
874—Dixon v. Sable, 95 S.E. 240, 
241, 147 Ga. 623, citingr Corpus 
Juris. 

Minn.—^Aylmer v. New Hampshire 
Sav. Bank. 262 N.W. 257, 195 Minn. 
661. 

Mo.—State ex rei. Berkshire v. .Elli- 
son, 230 S.W. 970, 287 Mo. 654. 

N.J.—E. M. Harrison Market v, 
Town of Montclair, 147 A. 502, 105 
'N.J.Eq. 222. 

Pa.—Rodgers v. Tranter, 167 A. 900, 
110 Pa.Super. 84, supplementing 
167 A. 481, 110 Pa.Super. 84—Em- 
lenton Water Co. v. Kelly, 10 Pa. 
Dist. & Co. 453—Collins v. Kram- 
er, 14 Pa.Dist. 153. 

11 C.J, p 170 note 19. 

j&.ttacl: on statute 

Certiorari brought to contest an 


election under Act April 25, 1911, P. 
L. p 462, and Act April 7, 1914, P.L. 
p 170, relating to commission form 
of government on the ground the 
acts were unconstitutional, does not 
suspend the working of the acts so 
as to prevent the commissioners 
from becoming the governing body 
of the City.—^Devlin v. Wilson, 96 A. 
42, 88 N.J.Law 180. 

In action to restrain nnfair com- 
petition on ground of defendanfs in- 
solvency, where court denied injunc- 
tion and plaintiff sought writ of re¬ 
view, he was entitled to supersedeas 
to preserve status quo, since other- 
wise irreparable injury might resuit. 
—State V. Superior Court for King 
County, 163 P. 765, 95 Wash. 258. 

Effect on remittitur 

Where, within time prescribed by 
law, petition for certiorari is filed, 
mandate of court of appeals is held 
up pending disposition of certiorari 
by supreme court, and where certio¬ 
rari is granted, remittitur is stayed 
until disposition thereof by supreme 
court.—McRae v. Boykin, 187 S.E. 
271, 54 Ga.App. 158, conforming to 
Boykin v. McRae, 185 S.E. 246, 182 
Ga. 252, reversing McRae v. Boykin, 
179 S.E. 535, 50 Ga.App. 866. 

60. U.S.—Hanssen v. Pusey & Jones 
Co., D.C.Del., 286 P. 707, petition 
for rehearing and intervention de¬ 
nied Wenborne-Karpen Dryer Co. 
V. Cutler Dry Kiln Co., 292 P. 861, 
certiorari denied 44 S.Ct. 36, 263 
U.S. 708, 68 L.Ed. 517. 
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In federal conrts 

A writ of certiorari from the su¬ 
preme court of the United States to 
a Circuit court of appeals to review 
an order of that court entered on an 
appeal from an interlocutory order 
in the district court appointing a re- 
ceiver does not stay further proceed¬ 
ings in the district court, since the 
appeal from its order did not, under 
the statute, so operate; but, the dis¬ 
trict court may, of its own motion, 
suspend further proceedings pending, 
the decision of the supreme court 
on the certiorari.—Hanssen v. Pusey 
& Jones Co., D.C.Del., 286 P. 707, pe¬ 
tition for rehearing and interven¬ 
tion denied Wenborne-Karpen Dryer 
Co. V. Cutler Dry Kiln Co., 292 P. 
S61, certiorari denied 44 S.Ct. 36, 263 
U.S. 708, 68 L.Ed. 517. 

61. N.Y.—Patchin v. Brooklyn, 13 

Wend. 664. 

62. Ala.—John v. State, 1 Ala. 95. 

63. N.Y.—In re Iroquois Natural 

Gas Co., 176 N.Y.S. 474. 

11 C.J. p 170 note 22. 

Certiorari to review public utUity 
commissioners’ order, requiring rail- 
road to build underpass, does not 
carry stay ex proprio vigore.—^Le- 
high Valley R. Co. v. Board of Pub¬ 
lic Utility Com’rs, 137 A. 442, 5 N.J. 
Misc. 559. 

Grant or denial 

(1) Under Code Civ.Proc. § 2131,. 
giving court granting writ of certio¬ 
rari discretionary power to stay exe¬ 
cution of determination to be re- 
viewed, public Service commission's 
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for certiorari will not operate as a stay where a 
statutory provision requires a writ of supersedeas 
in aid of the certiorari where a stay is desired.®^ 
Under such a provision the writ of supersedeas in 
aid of certiorari must be applied for after reason- 
able notice to the adverse party, and may be ap¬ 
plied for with the petition for certiorari or sepa- 
rately; but if made separately the petition for su¬ 
persedeas should Show an intent to file a petition for 
certiorari within the time allowed. On such appli- 
cation the writ of supersedeas will ordinarily issue 
on terms or bond prescribed,65 and when issued 
operates to vacate the judgment under review.^® 

The issuance of a statutory writ of certiorari in 
Alabama has the effect of annulling the judgment 
of the inferior court and removing the cause to the 
higher court to be tried de novo with all the pro- 
ceedings before the issuance of the writ intact.®'^ 

c. Secnrity 

In some jurisdictions to effect a stay security is or 
may be required. 

It has been held in Pennsylvania that, where the 
writ is in substance a writ of error, it will not op¬ 
erate as a supersedeas, unless bail is given.^^ So, 
in lowa the court or judge granting the writ can 
require a bond.®® 

On certiorari, to review a proceeding to extend 
tirhH» for redemption from foreclosure, plaintifif may 
be required to file a supersedeas bond or pay the 


clerk of the lower court the monthly payments re¬ 
quired to be paid defendant as a condition for ex- 
tension in default of the bond.*^® 

§ 109. Commencement and Termination of 
Stay 

The writ operates as a stay when, and not untii, it is 
dellvered to the one to whom directed. Duration of the 
stay may be fixed by statute, and In some instances con¬ 
tinues untii the cause is remltted or the supersedeas dis- 
charged. 

The writ takes effect as a supersedeas on its being 
delivered to the officer to whom it is directedJ^ It 
follows that mere notice of a petition for the writ 

does not operate as a supersedeas, ^nd that the 
mere recital in a supersedeas of a certiorari is in- 
sufficient to suspend the proceedings.'^^ When the 
duration of a stay is fixed by statute a stay for a 
longer period cannot be ordered.^^ 

It is held in New Jersey that, although the writ is 
dismissed, the inferior court is without authority 
to proceed, untii the cause is remitted or the super¬ 
sedeas discharged.'^® On the other hand, in Geor- 
gia it is held that the inferior court may proceed 
after the dismissal or overruling of the certiorari, 
before any order or mandate from the superior 
court is filed with the inferior court. 

§ 110. Extent of Stay 

a. In general 

b. Collateral proceedings 


order fixing rates for natural gas 
will be stayed pending review there- 
of on writ of certiorari, where ap- 
,plication was made on notice under 
Public Service Commissions Law § 
23 subd. 2.—^In re Iroquois Natural 
Gas Co., 176 N.T.S. 474. 

<2) In view of Labor Law § 20. 
as amended by L.1913 c 492, requir- 
ing the completion of the flooring or 
the filling in between the floors, or 
the laying of the underfiooring on 
each story as the building progress- 
es. and Building Code § 195, contain- 
ing similar provisions as to flooring, 
and where an order of the building 
superintendent under Greater New 
Tork Charter §§ 406, 411, prohibiting 
relator, a subcontractor, from pro¬ 
ceeding with skeleton steel work to 
the height of seven stories on a 
building in which no floors had been 
filled in, had been affirmed by the 
board of appeals without modifying 
it as permitted by § 719, a restrain- 
ing order in relator’s certiorari 
would be denied.—People ex rei. 
Levering & Garrigues Co. v. Leo, 184 
N.T.S. 118, 112 Misc. 325. 

Stay of mandate pending application 
Timely application must be made 


to court of appeals for stay of man¬ 
date pending application for certio¬ 
rari for conflict of decisions.—State 
ex rei. AI. G. Barnes Amusement Co. 
V. Trimble, 300 S.W. 1064, 318 Mo. 
274. 

64^ Tenn.—^Red Top Cab Co. v. Gar- 
sides, 298 S.W. 263, 155 Tenn. 614 
—Scales V. James, 9 Tenn.App. 
306. 

65. Tenn,—Red Top Cab Co. v. Gar- 
sides, 298 S.W. 263, 155 Tenn. 614. 

66. Tenn.—Rhea County v. White, 
43 S,W.2d 375, 163 Tenn. 388. 

67. Ala.—^Waltman v. Ortman, 170 
So. 545, second case, 233 Ala. 170, 
denying certiorari 170 So. 545, 27 
Ala.App. 269, first case—Foley v. 
Armstrong, 170 So. 547, 27 Ala. 
App. 201, certiorari denied^170 So. 
548, 233 Ala, 175, 

Before writ issued 
Issuance of writ of garnishment 
by inferior civil court in action in 
assumpsit before defendanfs peti¬ 
tion for statutory certiorari was 
granted by Circuit court is within 
civil court's jurisdiction.—Waltman 
V. Ortman, 170 So. 545, second case, 
233 Ala. 170, denying certiorari l70 
So. 545, 27 Ala.App. 269, flrst case— 
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Foley V. Armstrong, 170 So. 547, 27 

Ala.App. 201, certiorari denied 170 

So. 548, 233 Ala. 175. 

66. Pa.—^Meany v. Cannon, 11 Pa. 
Dist. 25. 

11 C.J. p 170 note 24. 

69. lowa,—State v. Buchanan Coun¬ 
ty Dist. Ct., 50 N.W. 677, 84 lowa 
167. 

Bond as condition to grant of writ 
see supra §§ 90-97. 

70. Minn.—^Aylmer v. New Hamp- 
shire Sav. Bank, 262 N.W. 257, 195 
Minn. 661. 

71. N.Y.—Case v. Shepherd, 2 Johns. 
Cas. 27. 

11 C.J. p 170 note 26. 

72. Mass.—^In re Adams, Petitioner, 
10 Pick. 273, 

73. N.J.—McWilliams v. King, 32 N. 
J.Law 21. 

74. N.Y.—Bergemann et al. v. State 
Liquor Authority. 291 N.Y.S. 696, 
249 App.Div. 737. 

75. N.J.—State v. Adams, 24 A 482, 
54 N.J.Law 506. 

76. Ga.—Equitable Life Assur. Soc. 
of U. S. V. Culp, 127 S.E. 225, 159 
Ga. 874. 

11 C.J. p 171 note 30. 



14 C. J. S. 


CEBTIORARI 


§ 110 


c. Parties affected 

d. Correction of record 

a. In (xeneral 

Service of the writ operates as a supersedeas merely 
to suspend proceedings and does not prevent any pro- 
ceedings not inconsistent with the dormant character of 
the determinatlon so far as Its enforcement is concerned. 

The Service of the writ acts as a supersedeas 
merely to suspend proceedings. The proceedings 
below are not reversed by the stay, but are merely 
suspended until the further action of the reviewing 
court;'^'^ and notwithstanding the supersedeas or 
stay, the judgment or order may be given in evi- 
dence or any other proceedings may be taken not 
inconsistent with the dormant character of the de-' 
termination so far as its enforcement is concern¬ 
ed. Furthermore, it has been held that the writ 
will not prevent the filing of a supplemental opin- 
ion;'^9 the issuance of a dispossess warrant;^^ the 
giving of notice of the entry of judgment or of an 
order, so as to set to time running within which 
to settle a bili of exceptions the holding of a new 
election under a law other than that under which 
the determination to be reviewed was had;^^ or an 
action in an independent although incidental pro¬ 
ceedings nor will the writ affect matters out- 
standing and not removed by it.^^ 

The writ, as a supersedeas, never has a retro- 
spective action,S5 

b, Collateral Proceedings 

Collateral proceedings are not stayed. 


The writ of certiorari operates as a supersedeas 
on the further prosecution of the proceedings re¬ 
moved for review only, and does not stay collateral 
proceedings.S6 Thus, the pendency of certiorari 
proceedings to review a decree in a suit does not 
operate as a stay in another suit involving the 
same subject matter between one of the parties to 
the first suit and a third person.^'^ 

C. Parties Affected 

The writ as a supersedeas affects only the inferior 
tribunal and the parties to the proceeding. 

The suspensory power of the writ operates on 
the court and parties directly connected with the 
proceedings,®^ and also on those concerned in the 
matter vrho have notice of the writ.®^ On the other 
hand, the writ does not operate as a stay on any 
other than the inferior tribunal and the parties.^O 

d. Correction of Eecord 

After Service of the writ the inferior tribunal may 
not alter Its record or decree. 

After the certiorari has been served on the in¬ 
ferior tribunal, the latter is powerless to alter its 
record or decree even for the purpose of correcting 
mistakes, unless the record itself furnishes the 
means of making the correction, or the error is a 
mistake in the arithmefic of the court. Such cor¬ 
rection should be made, if at all, for the purpose 
of enabling the court to obey the command to send 
up the record, which means the correct and true 
record.®^ 


77. Okl.—School Dist. No. 20, Car- 
ter County; v. Walden,. 293 P. 198, 
146 Okl. 19. 

11 C.J. p 171 note 31. 

Effect on injnnction 
A preliminary writ issued by su¬ 
preme court on application for writ 
of certiorari, following grant by dis- 
trict court of preliminary injunction 
against the public service commis- 
sion, does not vacate the injunction 
so as to permit the commission to 
proceed, but merely preserves the 
existing status.—Crowell & Spencer 
Iiumber Co. v. Louisiana Public 
Service Commission, 102 So. 866, 157 
La. 676. 

On removal of officers 
Certiorari proceeding to review re- 
moval of school distrlct officer did 
not give district court jurisdiction to 
restore removed ofScer prior to hear- 
ing of response to writ, and such or¬ 
der was void.—School Dist. No. 20, 
Carter County v. Walden, 293 P. 199, 
146 Okl. 19. 


7S. Wis.—State v. Burnell, 78 N.W. 

425, 102 Wis. 232. 

11 C.J. p 171 note 32. 

79. Pa.—Leister’s App., 11 A. 387, 
7 Pa.Cas. 509. 

80. N.T.—^Launitz v. Dixon, 7 N.Y. 
Super. 249. 

81. Wis.—State v. Burnell, 78 N.W. 
425, 102 Wis. 232. 

11 C.J. p 171 note 35. 

82. N.J.—State v. Simon, 22 A. 120, 
53 N.J.Law 550. 

83. N.Y.—^Ashworth v. Wrigley, 1 
Paige 301. 

11 C.J. p 171 note 37. 

84. Pa.—Com. v. Kistler, 24 A. 216, 
149 Pa, 345. 

11 C.J. p 171 note 38. 

85-. Ga.—Johns v, McBride, 112 S.E. 

831, 28 Ga.App. 686. 

11 C.J. p 171 note 39. 

86. Me.—State v. Madison, 63 Me. 
546. 

; 87. U.S.—^Manners v. Pamous Play- 
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ers-Lasky Corporation, D.C.N.Y., 
262 P. 811. 

88. Pa.—Com. v. Kistler, 24 A. 216, 
149 Pa. 345. 

11 C.J. p 171 note 41. 

89. N.J.—State v. Lambertville, 46 
N.J.Law 59. 

90. Pa,—Com. v. Kistler, 24 A. 216, 
149 Pa. 345. 

11 C.J. p 171 note 43. 

Uembers of school board 
Certiorari proceeding to review re- 
moval of school district officer does 
not vest district court with jurisdic¬ 
tion to enjoin other memb^rs from 
acting as memhers of school board. 
—School Dist. No. 20, Carter County, 
V. Walden, 293 P. 199, 146 Okl, 19. 

91. Ala.—Nashville, C. & St L. Ry. 
Co. V. Town of Boaz, 147 So. 195, 
226 Ala. 441, 

Mo.—State ex rei. Adler v. Ossing, 
79 S.W.2d 255, 256, 336 Mo. 386, 
quoting Corpus Jnris. 

11 C.J. p 171 note 44. 
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§ 11L Stay Independent of Writ 

a. In general 

b. Proceedings after judgment 
a. In General 

!n a proper case a stay may be granted or obtalned 
Independently of the writ, as on application for the wrIt 
or where the writ does not operate as a stay. 

As shown in § 108, in the absence of a statute to 
the contrary, the writ of certiorari is of itself, 
proprio vigore, a supersedeas, but independently of 
the writ of certiorari further proceedings in the 
trial court may be stayed either by the trial court 
or the higher court, pending determination of an 
application for certiorari, or where in the particular 
case the writ of certiorari does not effectuate a 
stay. In a proper case a trial court may postpone 
further proceedings pending decision on a writ of 
certiorari which was not effective as a stay of 
proceedings in the trial court.^^ In like manner, 
where authorized by statute, the court before which 
the application for the writ is pending may suspend 
or modify the decision of the lower court pending 
the application for the writ of certiorari.^^ Un¬ 
der a proper rule of court the filing with a court of 
notice of intention to apply to the higher court for 
writs of certiorari and review may be sufficient to 
suspend further proceedings in the lower court, -at 
least for the time allowed for the filing of the ap¬ 
plication for the writ.^^ In New Jersey, it has 
been the practice for the “superior^* court to issue 


a writ of supersedeas along with and to accompany 
the writ of certiorari, but it has been there regarded 
as essential that the supersedeas be supported by 
the writ of certiorari.^^ This writ of supersedeas, 
however, when issued, is merely a cautionary 
measure, intended as a notice that unless further 
proceedings are stopped liability will be incurred.96 

b. Proceedings after Judgment 

Proceedings after Judgment may be stayed by writ 
of supersedeas or independent order. Execution may 
be stayed by the trial court pending determination of an 
application for certiorari; but after execution has is¬ 
sued certiorari will not effect a stay, but a formal super¬ 
sedeas op order Is required. 

Proceedings subsequent to the judgment may be 
stayed by a writ of supersedeas or by an independ¬ 
ent order,as may the enforcement of a municipal 
resolution, until its validity is determined.^S How¬ 
ever, where the writ of certiorari is effective as a 
stay, the refusal to grant a stay will not change the 
effect of the writ.^^ 

In a proper case, a bond may be required as a 
prerequisite to granting a stay order after judg- 
ment.^ 

Execution may be stayed by the trial court to 
await the determination of an application for a cer¬ 
tiorari. When such a stay is granted the court 
must be satisfied of the good faith of applicant and 
must provide for sufficient security and a prompt 
presentation of the petit ion of the writ.^ 


92. U.S.—Hanssen v. Pusey & Jones ] 

Co.. D.C.Del., 286 F. 707, petition I 
for rehearlng and intervention de¬ 
ni ed, C.C.A., Wenborne-Karpen 

Dryer Co. v. Cutler Dry Kiln Co., 
292 F. 861, certiorari denied 44 S. 
Ct. 36. 263 U.S. 708, 68 L.Ed. 517. 

93. U.S.—Magnum Import Co. v. 
Coty, 43 S.Ct. 531, 262 U.S. 159, 
67 L.Ed. 922. 

United States supreme court 

(1) Petition to suspend or modify 
decree of the Circuit court of appeals 
pending application to the supreme 
court for a writ of certiorari should 
in the first Instance be made to the 
Circuit court of appeals. While the 
Circuit court of appeals may, in its 
discretion, facilitate an application to 
the supreme court for a writ of cer¬ 
tiorari by withholding its mandate or 
suspending its decree, this is a mat- 
ter wholly within its discretion, and 
refusal to do so involves no disre- 
spect for the supreme court.—Mag¬ 
num Import Co. V. Coty, supra. 

(2) When the Circuit court of ap¬ 
peals refuses to withhold its mandate 
or su&pend its decree pending appli¬ 
cation to the supreme court for writ 
of certiorari, it requires an extraor- 


dinary showing before the supreme 
court will grant a stay, and, even 
after it has granted the writ of cer¬ 
tiorari, a ciear case and a decided 
balance of convenience must exist.— j 
Magnum Import Co. v. Coty, supra. 

(3) Under Judicial Code § 262, 

Comp.St. § 1239, authorizing issuance 
of writs necessary for exercise of 
jurisdiction, the supreme court has 
jurisdiction to suspend or modify 
order or decree of the Circuit court 
of appeals pending application for 
writ of certiorari in trade-mark case, 
which it has jurisdiction to review 
under § 240, Comp.St. § 1217, and § 
128, as amended by Act Jan. 28, 1915 
§ 2, Comp.St. § 1120.—Magnum Im¬ 
port Co. V, Coty, supra, 

94. La.—^Pundenberg v. Southern 

Pub. Co., 73 So. 850, 140 La. 745— 
Conner v. Southern Pub. Co., 73 
So. 849, 140 La. 745—^Voss v. 

Southern Pub. Co., 73 So. 849, 140 
La. 744—Hussey v. Southern Pub. 
Co., 73 So. 849, 140 La. 744—Salit- I 1 
tes V. Southern Pub. Co., 73 So. 
847, 140 La. 789. 

95. N.J.—^McWilliams V. King, 32 
N.J.Law 21. 

11 C.J. p 171 note 48. 
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Outstanding process 
As stated in this case, which de¬ 
nied the practice in that state, it 
seems that by the common-law prac¬ 
tice, where,a warrant or other proc¬ 
ess issued before the receipt of the 
writ of certiorari, it should be super- 
seded at once by the tribunal to 
which the writ is addressed.—Mc- 
Williams v. King, 32 N.J.Law 21— 
11 C.J. p 171 note 47. 

96- N.J.—^Kingsland v. Gould, 6 N. 
J.Law 161. 

97- La.—State v. St. Paul, 28 So. 
973, 104 La. 203. 

11 C.J. p 171 note 51. 

98. Wis.—Gaertner v. Fond du Lac, 
34 Wis. 497. 

99. N.Y.—Conover v. Devlin, 24 
Barb. 636, 26 Barb. 429, 5 Abb.Pr. 
182, 14 How.Pr. 348. 

lowa.—Hoskins v. Hotel Ran- 
dolph Co., 221 N.W. 442, 206 lowa 
932. 

2. U.S.—Orth v. Steger, D.C.N.Y., 
258 P. 625. 

11 C.J. p 171 note 50. 
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In a jurisdiction wherein the writ of certiorari 
does not operate as a stay, but to accomplish this it 
is necessary to obtain a writ of supersedeas in aid 
of the certiorari, execution may issue on a judg- 
ment within the time allowed therefor, notwith- 
standing a petition for certiorari, unless within that 
time application is made for a writ of supersedeas 
in aid of the certiorari. The application for super¬ 
sedeas should be made before execution issues, as 
supersedeas will not discharge the lien of an execu¬ 
tion on land.2 

When the certiorari is allowed after an execution 
has been issued on the judgment of the inferior 
court, such execution is not superseded, and the 
sheriff may proceed with the levy. It has been 
held that a formal supersedeas or order is neces¬ 
sary, in such a case, to stay proceedings.'^ 

§ 112. Vacation of Supersedeas 

Whether, having allowed the writ, the court can 
order that it shall not operate as a stay is doubtful. 


It is doubtful whether the court, having allowed 
the writ, has power to make an order that the writ 
shall not operate as a stay. It wouid seem that 
the inferior court wouid be powerless to proceed, 
notwithstanding the vacation of the stay,® and that 
the only course is to vacate the writ of certiorari, 
which, as shown in § 135, may always be done when 
it has been allowed improvidently. 

§ 113. Liability for Disobedience of Super¬ 
sedeas 

To proceed in spite of the supersedeas is a contempt 
of court, and a trespass for which damages may be had. 

Further proceedings by the officers to whom the 
writ is directed constitute a contempt of court, and 
a trespass for which they are liable in damages,® 
and persons who violate the supersedeas, even 
though not parties to the writ, are punishable where 
they have acted as agent s of the ones named there- 
in.7 


G. EETUEK OE ANSWER 

§ 114. Nature and Distinctions 

The return, sometimes called an answer, is a formal 
transcript of the record, or so much of It as the writ 
requires, and a statement, where proper or necessary, of 
relative matters not appearing In the record. It is the 
only proper pleading of respondent to the writ, and even 
though called an answer is not to be confused with an 
answer as In pleading, or an answer to an application for 
the writ. 

The court, board, or tribunal to which the writ of 
certiorari is directed, in obedience to the command 
of the writ, makes a formal transcript of its record, 
or such portion thereof as is designated in the writ; 
and in addition to such transcript, when required so 
to do, or when it is otherwise permissible and expe¬ 
dient, it makes a statement of such matters relative 
to its proceedings as are not contained in its record, 
and transmits the same to the court issuing the writ 
Such transcript and statement are called the return, 
and such return is the only pleading on the part of 


City of Alhambra, 260 P. 919, 86 
Cal.App. 332—Donovan v. Board of 
Police Com’rs of City and County 
of San Francisco, 163 P. 69, 32 Cal. 
App. 392. 

11 C.J. p 172 note 69. 

Betnru as answer 
Return to writ of review consti¬ 
tutos answer and evidence, case be- 
ing heard thereon, unless, on mo- 
tion, additional or amended return 
is made.—Jones v. Police Court of 
City of Alhambra, 260 P. 919, 86 Cal. 
App. 332—^Bonovan v. Board of Po¬ 
lice Com’rs of City and County of 
San Francisco, 163 P. 69, 32 Cal.App. 
392—11 C.J. p 172 note 59 [a]. 
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3. Tenn.—Red Top Cab Co. v. Gar- 
sides, 298 S.W. 263, 155 Tenn. 614 
—Scales V. Jones, 9 Tenn.App. 306. 

11 C.J. p 171 note 31 [b]. 

4. Wis.—State v. County Board of 
Sup*rs of Sheboygan County, 216 
N.W. 144, 194 Wis. 456. 

11 C.J. p 172 notes 54, 55. 

5. N.Y.—Conover*s Case, 5 Abb.Pr. 
182. 

11 aj. p 172 note 56. 

6. N.J.—McQuade v. Emmons, 38 N. 
J.Law 397. 

11 C.J. p 172 note 58. 

7. Cal.—Marblehead Land Co. v. Su¬ 


perior Court in and for Los An- 
g-eles County, 213 P. 718, 60 Cal. 
App. 644. 

State highway officials, proceeding 
with the construction of a hi&hway 
across land, the proceedings for the 
condemnation of which are sought to 
be reviewed, are punishable for con¬ 
tempt in violating the supersedeas, 
although not parties to the writ of 
review.—Marblehead Land Co. v. Su¬ 
perior Court in and for Los Angeles 
County, supra. 

& Or.—Roethler v. Cummings, 165 
P. 355, 84 Or. 442. 

9. Cal.—^Jones v. Police Court of 


defendant® Occasionally, the return is called the 
answer, as is the case in Georgia under the statute 
there in force, but in the sense in which the term is 
used in pleading, no answer is made in proceedings 
by certiorari, but the hearing is had on the writ and 
the return as previously defined, the return con- 
stituting both answer and evidence.? However, as 
already pointed out supra § 86, in some States, on 
application for the writ, what is called an answer 
is interposed, but this is to be distinguished from a 
return 'or answer “after” the issuance of the writ, 
although governed, more or less, by the same rules. 

§ 115. Necessity of 

Generally, a formal return is necessary before the 
reviewing court will consider the proceedings or de- 
termination below; but In a proper case the court may 
dispense with the necessity of a formal return, and it 
has been affirmed and denied that the parties may waive 
the requirement. 
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A formal legal return is generally a prerequisite 
to the jurisdiction of the court to review the pro- 
ceedings or determination below,^® and until it is 
made the court will not render any judgment or 
make any order except for the purpose of enforc- 
ing obedience to the writ and compelling the making 
of a return but it has been held that, to avoid 
a failure of justice, the cause may be heard with- 
out a formal return, as where the justice to whom 
the writ was directed has died before making a re- 
turn.^2 5o^ where the court below was improperly 
organized because one of the judges had no power 
to sit, it is proper to grant the writ and at once re- 
mand the case so that it may be heard and disposed 
of in the lower court conformably to the statute, 
instead of holding the case on the docket for ulti¬ 
mate decision on the merits, and in such a case the 
record of the writ will be allowed to stand as a re- 
turn.^^ 

Where no return is made the record cannot be 
suppfted by a stipulation by the attorneys of the par¬ 
ties which purports to set forth the facts,^^ nor by 
a paper signed by them and purporting to give a 
history of the action.^® Where no return is made, 
the court is without jurisdiction, notwithstanding 
defendant files an answer, when there is no certified 
copy of the proceedings sought to be reviewed, or 
an agreed statement of facts relating thereto, be¬ 
fore the court^^ On application for certiorari and 
prohibition, where no return is made, the averments 
of the application must be accepted as true.!*^ 

Waiver, There are holdings to the efifect that a 
return may be waived by the parties to the writ,^^ 
but a mere nominal party to the proceedings who 


is simply the custodian of the record cannot waive 
the necessity of a return.^^ 

§116. Who May and Should Compel 

The prosecutor of the writ has the duty to see that 
a return is made. 

Although it is the duty of the officers to whom 
the writ is directed to prepare their return, and al¬ 
though they may be compelled summarily to make 
a return, it is incumbent on the prosecutor of the 
writ rather than the party adverse to him to see 
that the return is made, and to invoke the aid of 
the court to compel compliance with the mandate of 
the writ;20 and it even has been said that defendant 
should not be permitted to compel the making of a 
return. 21 

§ 117. Who May Make or Prepare 

a. Who may make 

b. Who may prepare 

a. Who May Make 

The return should be made oniy by the court or of- 
ficer who is custodian of the record and to whom the writ 
is properly directed. UnofUcial or unauthorized returns 
cannot be recelved. 

The return should be made by the officer to whom 
the writ is directed.22 It should not, however, be 
made by a person to whom the writ is improperly di¬ 
rected, and if made by such person will be disregard- 
ed.23 The reviewing court cannot receive an unoffi- 
cial or unauthorized return,24 a return made by a 
person incompetent to accept Service,2 5 or a volun- 
tary return of a state of facts made without legal 
authority.25 


10. Cal.—Pacific Home Bldg. Realty 
Co. V. Daugherty, 243 P. 473, 75 
Cal.App. 623—Donovan v. Board of 
Police Com'rs of City and County 
of San Francisco, 163 P. 69, 32 Cal. 
App. 392. 

11 C.J. p 172 note 63. 

STi'bsiissi 02 i before retam prematnre 
Where no return is made, and 
there is no evidence that the writ 
was ever served, and the record of 
the court below is incomplete in ma- 
terial matters, submission of the 
case in certiorari is premature.— 
Mason v. District Court of Black 
Hawk County, lowa, 227 N.W. 517. 

Answer as retnrxi 
A return, and not an answer, 
should be made although an answer 
may be treated as a return if suffi¬ 
cient for that purpose.—Byfield v. 
City of Newton, 141 N.E. 658, 247 
Mass. 46. 

11. N.Y.—Peo. y. McCraney, 21 
How.Pr. 149. 


12. N.Y.—Seymour v, Webster, 1 
Cow. 168. 

11 C.J. p 172 note 65. 

13. U.S.—^William Cramp, etc., Ship, 
etc., Bldg. Co. V. International Cur- 
tiss Mar. Turbine Co., Pa., 33 S.Ct. 
722, 228 U.S. 645, 57 KEd. 1003. 

14. N.J.—^Pierson v. Klahre, 43 A. 
569. 

11 C.J. p 173 note 68, p 179 note 62. 

15. N.J.—State v. Ocean Grove 
Camp Meeting Assoc., 32 A. 695, 
58 N.J.Law 123. 

16. Cal.—^Donovan v. Board of Po¬ 
lice ComTs of City and County of 
San Francisco, 163 P. 69, 32 Cal, 
App. 392. 

17. La.—^Phoenix Buildiijg & Home- 
stead Ass’n v. Maloney, 161 So. 
427, 178 La, 353. 

18. W.Va.—Cushwa v. Lamar, 32 S. 
E. 10. 45 W.Va. 326. 

11 C.J. p 173 note 67. 
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19. Wis.—State v. Lien, 87 N.W. 
1113, 112 Wis. 282. 

20. Ala.—Petition of Curtis, 81 So. 
145, 16 Ala.App. 653. ' 

N.J.—^Edwards & Christ Co. v. H. L. 
Regan, Inc., 128 A. 797, 3 N.J.Misc. 
476. 

11 C.J. p 173 note 70. 

21. N.Y.—Marsh' v. Eastman, 3 Cow. 
58. 

22. W.Va.—Bee v. Seaman, 15 S.E. 
173, 38 W.Va. 381. 

11 C.J. p 173 note 72. 

23. Mich.—Roberts v. Cottrellville 
Highway Comrs., 24 Mich. 182. 

11 C.J. p 173 note 73. 

24. N.J.—Moore v. Hamilton, 24 N. 
J.Law 632. 

11 C.J. p 179 note 58. 

25. Wis.—State v. Everett, 79 N.W. 
421, 103 Wis. 269. 

26. N.J.—Moore v. Hamilton, 24 N. 
J.Law 532. 
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A return by a party to the cause, the record of 
which is sought to be reviewed, has no place in the 
proceedings and serves no purpose, and is properly 
stricken on motion.27 

Where jurisdiction of the proceedings and the 
ciistody of the records thereof are transferred to 
another court, the court before which the proceed¬ 
ings were instituted cannot return the record, al- 
though the writ was improperly directed to it.28 

Inferior courts. On certiorari to bring up the 
record of an inferior court, the return should be 
made by the court^^ or the judge to whom the writ 
is directed.2® In California, however, it is held that 
the return should be made by the clerk.^^ 

If a return is made by a clerk, he, in preparing 
the return, acts under the direction of the court.^^ 
So, if the object is to correct the record brought 
up by a writ of error, the writ may be responded to 
by the clerk, although directed to the court.^^ 

The return should be made by at least a quorum 
of the court as constituted at the time the writ was 
applied for,^^ and when the object is to supply facts 
not shown by the record, the return should be made 
by all the magistrates who took part in the trial.^s 

Public boards and officers, The board or body 
whose determination is sought to be reviewed and 
which retains or Controls the record must make the 
return.36 When the writ is directed to a board, the 
return should not be made by individual members 
thereof,^*^ although it would seem that it is suffi¬ 
cient if a majority of the members of the board 
concur in making the return, 

Custodian of the record, The return should- be 
made by the officers or persons who are the legal 


custodians of the record sought to be reviewed, and 
cannot be made by anyone else.^^ It follows that 
it is a sufficient return that respondent has in good 
faith parted with control of the record sought to be 
produced.^o 

Ex-officials, An officer before whom the cause 
was tried, or before whom the proceedings were 
conducted, cannot make return after he has retired 
from office, -where the office is a continuing one and 
such retired officer is no longer the custodian of the 
record,unless a personal return is desired.^2 He 
may, however, return that which was done by him 
while in office,^^ and officers of a continuous body 
who succeed those whose action is sought to be re¬ 
viewed may make a return, provided they 'control 
the record,^^ while the return may be made by their 
predecessors in office if the record is stili in their 
custody.^5 

b. Who May Prepare 

A return may be prepared by anyone If properly 
sanctioned by the tribunal to which the writ Is directed. 

If a return is sanctioned by the court dr tribunal 
to which the writ is directed, it is immaterial by 
whose hand it was actually made.*^® 

Whether attorney may make return. An answer 
in the nature of a demurrer to the petition, when 
allowable, supra § 86, may be made by attorney;^’^ 
but a return, or an answer which contains allega- 
tions and denials of matters of fact and which par- 
takes of the nature of a return,- cannot be made 
and signed by counsel.'^^ New York, however, 
it has been held that a return is not objectionable, 
although drawn by the attorney for the respondent, 
but the rule is stricter where it is drawn by the at¬ 
torney for the party suing out the writ.^^ 


27. Mo.—state ex rei. Johnson v. 
Arnold, 297 S.W. 59, 317 Mo. 858. 

28. Mass.—Com. v. Winthrop, 10 
Mass. 177. 

29. Mich.—Stevens v. Ottawa Pro¬ 
bate Judge. 118 N.W. 17, 154 Mich. 
509, 

11 C.J. p 173 note 77. 

30. Mich.—Stevens v. Ottawa Pro¬ 
bate Judge. 118 N,W. 17. 154 Mich. 
509. 

11 C.J, p 173 note 78. 

31. Cal.—Onesti v. ^reelon, 61 Cal. 
625. 

11 C.J. p 173 note 79. 

32. N.J.—Mann v. Drost, 18 N.J. 
Law 336. 

33. U.S.—Stewart v. Ingle, D.C., 9 
Wheat. 526, 6 L.Ed. 151. 

34. Mo.—State v. Souders, 69 Mo. 
App. 472. 

11 C.J. p 173 note 82, 


35^ Ga,—^Marchman v. Todd, 15 Ga. 
25. 

33. Wis,—State v. Manitowoc, 66 N. 

W. 702, 92 Wis. 546. 

11 C.J. p 173 note 84. 

37. Mass,—^Byfield v. City of New- 
ton, 141 N-B. 658, 247 Mass. 46. 

11 C.J. p 173 note 85. 

38. N.Y.—^Peo. v. Cholwell, 6 Abb. 
Pr. 151. 

11 C.J. p 173 note 86. ' 

39. N.J.—State v. Rowan, 31 A. 224, 
57 N.J.Law 530. . 

11 C.J. p 173 note 74. 

40. S.C.-^State v. Moore, 32 S.E, 
700, 54 S.C. 556. 

41. W.Va.—Bee v. Seaman, 15 S.E. 
173, 36 W.Va. 381. 

' 11 C.J. p 174 note 88. 

42. Mich.—^Whistler v. Wilson, 39 
Mich. 121. 


43. N.Y.—Conover v. Devlin, 15 
How.Pr. 470, 

11 C.J. p 174 note 90. 

44. Mass.—Collins v. Holyoke, 15 N. 
E. 908, 146 Mass. 298. 

45. N.Y.—^Peo. v. Stillings, 78 N.Y. 
S. 333, 75 App.Div. 569. 

46. N.J.—Sraick v. Opdycke, 12 N. 
J.Law 347. 

11 C.J. p 174 note 92. 

47. Mass.—Chase v. Springfield Bd. 
of Aldermen. 119 Mass. 556. 

11 C.J. p 174 note 93. 

48. Mass.—^Byfield v. City of New- 
ton, 141 N.E. 658, 247 Mass. 46. 

11 C.J. p 174 note 94. 

49. N.Y.—Smith v. Johnston, 30 
How.Pr. 374. 

11 C.J. p 174 note 95. 
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§ 118. Time for Return 

The time fop return is frequently regulated by stat¬ 
ute. Return shouid be made not iater than the day on 
which the writ is returnable, but in a proper case an ex- 
tension of time may be allowed. 

The return shouid be made not later than the day 
on which the writ is returnable, although it may 
be made at any time during such day, in the absence 
of statutory provisions to the contrary.^O The 
time and place of the return may be fixed by the 
coiirt in its discretion.^i When so required by stat¬ 
ute, the return must be filed on the first day of the 

term to which the writ is returnable,unless fur- 
ther time is given.^3 in a proper case, it has been 
held that an extension of time may be grantedj^*^ 
in which case, of course, the return must be made 
not later than the day to which the time has been 
extended.55 After adjournment of the term to 
which the writ was returnable, a grant of further 
time in which to file an answer or return is im- 

proper.56 

While a return may be made before the return 
day, no jurisdiction is conferred thereby until the 
return day. 57 

The writ of certiorari cannot properly be an- 
swered until after sanction of the petition or issu- 
ance of the writ.®^ 

§ 119. Annexation to Writ, and Filing 

The return shouid be properly attached to the writ, 
and filed. 


It is not proper to transmit the return to the re- 
viewing court as a loose and fragmentary paper, 
but it shouid be properly attached, by wafers or 
otherwise, to the writ,59 and filed.59 

§ 120. Formal Matters 

A return shouid be signed and sealed, but veriflcation 
Is unnecessary. 

The return shouid purport to be a return,61 and 
shouid be signed®^ by all members when addressed 
to a board,®^ and sealed but it need not be ver- 
ified.65 A return signed by the members of a board 
is presumed to be under their official oaths, with- 
out further affidavit.®® 

Where a return includes a transcript of the tes- 
timony given at the hearing in the proceeding 
soiight to be review^ed, the transcript need not be 
signed by the witnesses who gave the testimony.67 

§ 121. Contents in General 

a. General statement 

b. Unauthorized or irrelevant matter, 

c. Certification of new matter 

a. General Statement 

The return must contain everything commanded by 
the writ or required by the practice, and must disclose 
something on which the revlewlng court can act and 
pass on the legallty of the proceedings below. Oniy one 
Judgment may be returned under one writ. 

The return must contain everything commanded 
by the writ or required by the practice.®^ It is suf- 


50. Mo.—Hili V. Toung, 3 Mo. 337. 

51. N.Y.—In re Cali, 272 N.T.S, 149, 
151 Misc. 649. 

52. Ga.—Carroll v. Upchurch, 104 
S.E. 16, 25 Ga.App. 646—^Henry v. 
American Ry. Express Co., 104 S. 
B. 16, 25 Ga.App. 646. 

11 C.J. p 174 note 96 [a]. 

Sffect of local practice 
Where the answer to the writ of 
certiorari was not filed at the term 
to which it was returnable, and no 
order was made directing magistrate 
to answer, the petition for certiorari, 
on motion of defendant on certiorari, 
shouid be dismissed on that ground, 
although answer was filed before the 
case was reached in order for a 
hearing, and a local practice permit- 
ted such delay in the filing of such 
answers.—Henry v. American Ry. 
Express Co., supra. 

53. Ga.—Carroll v. Upchurch, 104 
S.E. 16, 25 Ga.App. 646. 

54. N.J.—Kirby v. Coles. 14 N.J. 
Law 576. 

11 C.J. p 174 note 98. 

55. Wash.—State v. Pacific County 
Super. Ct., 89 P. 479, 46 Wash. 169. 


56. Ga.—Carroll v. Upchurch, 104 
S.E. 16, 25 Ga.App. 646. 

It is duty of plaintiff in certiorari 
during the first term to discover that 
no answer has been filed, and to take 
an order requiring it to be filed with- 
in some specified time, in view of 
Civ.Code 1910 § 5195.—Carroll v. Up¬ 
church, supra, 

57. N.Y.—Hochstrasser v. Wolgrove, 
2 Hili 386—Sawyer v. Wood, 18 
Wend. 631. 

58. Ga.—^Kirkland v. Luke, 117 S.E. 

259, 30 Ga,App. 203—Henry v. 

American Ry. Express Co., 104 S.E. 
16, 25 Ga.App. 646. 

Premature answer 
A certiflcate by the magistrate, ad- 
mitting the truth of the allegations 
in the petition for certiorari, entered 
on or attached to the petition before 
it has been sanctioned or the writ of 
certiorari has been issued, cannot be 
considered as an answer to the writ, 
and the magistrate is without au- 
thority to answer certiorari until the 
issuance of the writ.—^Kirkland v. 
Luke, 117 S.E. 259, 30 Ga.App. 203 
—Henry v. American Ry. Express 
Co., 104 S.E. 16, 25 Ga.App. 646. 
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59. W.Va.—Cushwa v. Lamar, 32 S. 
E.T0, 45 W.Va. 326. 

11 C.J. p 179 note 66. 

60. Mo.—State v. St Louis, 67 Mo. 
113. 

11 C.J. p 179 note 67. 

61. W.Va.—Cushwa v. Lamar, 32 S. 
R 10, 45 W.Va. 326. 

11 C.J. p 174 liote 1. 

62. Mass.—Byfield v. City of New- 
ton, 141 N.E. 658, 247 Mass. 46. 

11 C.J. p 174 note 2. 

63. Mass.—^Byfield v, City of New- 
ton, supra. 

64. Pa.—Sechrist v. York R. Co., 26 
Pa.Dist. 658. 

11 C.J. p 174 note 3. 

65. Ga.—Goodwin v. State, 191 S.E. 
287, 288, 55 Ga.App. 748, citing 
Corpus Juris. 

11 C.J. p 174 note 4. 

66% Mass.—^Byfield v. City of New- 
ton, 141 N.E. 658, 247 Mass. 46. 

67. 111.—McCarthy v. Geary, 229 111. 
App. 414. 

68. Ga.—Stoufer v. Missenheimer. 
106 S.E. 560, 26 Ga.App. 554. 

11 C.J. p 174 note 5. 
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ficient if it is confined to the matters specified in 
the writ,®^ and it is insufficient if it does not comply 
with the mandate of the writ,'^^ It must show, in a 
court proceeding, the rendition of a judgment.'^^ It 
must also disclose something on which the revicw- 
ing court can act.'^^ jt should contain specific state- 
ments of fact, and not conclusions or opinions,^^ 
and must be sufficient to enable the reviewing court 
to pass on the legality of the proceedings below.''^ 
A mere statement, in narrative form, of the history 
of the case is not a proper return to the writ.'^^ 

It is permissible and proper to set forth in the re¬ 
turn extrinsic facts to show that substantial justice 
does not require that the proceedings to be review-ed 
be quashedJ^ 

Exceptions, The exceptions taken should be re- 
turned, where reviewable on certiorari.'^'^ 

Distinet determinations. Two or more judgments 
cannot be returned imder one writ:,'^^ ^ return 

is not objectionable because certifying two distinet 
final determinations made in the same proceed- 
ings.'^^ 

b. Unautborized or Irrelevant Matter 

(1) In general 

(2) ' Striking out 

, (1) In General 

Unauthorlzed or Irrelevant matter should not be 
Included the return. 

Great liberality is allowed officers and boards in 
making returns, as to the facts on which they based 
their action,^^ but the return should not include 


matters not commanded to be returned,or not 
required by the practice,^^ matters not appearing 
on the face of the record,^3 or matter which is 
neither a part of the record nor of the proceedings 
to be reviewed.S^ So, it has been held that a cer- 
tificate as to what has occurred before the judge of 
the lower court prior to and after trial, made mere- 
ly at the request of the prosecutores attorney, and 
not called for by any rule of the court issuing the 
writ, will not be considered.^^ 

Reference in the return to a controversy growing . 
out of a case not before the court and in no way 
connected with the issues presented is not irrelevant 
or immaterial when it appears in connection with 
respondent’s assertion of a fact and denial of an al- 
legation of relator in his application for certio- 
rari.S^ 

(2) Striking Out 

Immaterial matters or matters dehors the record 
may be stricken from the return, but the better practice 
is merely to disregard such matters on the review of 
the return. Such matters, If informatlve, may be per- 
mitted to remaln. 

It has been held that immaterial matter or-mat¬ 
ter dehors the record may be stricken out on ap- 
plicationS7 or on the hearing^® as surplusage; it 
is generally regarded as better practice that mat¬ 
ters in the return which are merely irrelevant 
should not be stricken out, but should be disregard- 
ed on the review of the return,for the reason 
that there is danger of striking out portions of the 
return that are properly contained in it, and no pos- 
sible harm can resuit from surplusage which is dis- 


69. Mo.—state v. Patterson, 129 S. 
W. S94, 229 Mo. 364. 

11 C.J. p 174 note 7. 

70. N.T.—Peo. V. Troy, 99 N.T.S, 
1045, 114 App.Div. 354, modifled on 
other grounds 79 N.E. 1113, 186 N. 
Y. 548. 

11 C.J. p 174 note 8. 

71. Ga.—Thompson v. Becham, 58 
S.E. 311, 2 Ga.App, 84. 

11 C.J. p 174 note 9. 

72. Wash.—State v. Superior Court 
of Washington for King County, 
210 P. 360, 122 Wash. 234. 

11 C.J. p 174 note 10. 

73. N.Y.—People ex rei. Parry v. 
Walsh, 202 N.Y.S. 48, 121 Misc. 
631, affirmed 205 N.Y.S. 945, 209 
App.Div. 889. 

11 C.J. p 175 note 11. 

74. N.J.—State v. Pietroniro, Sup., 
50 A. 451. 

11 C.J. p 175 note 12. 

75. Cal.—James v. Police Court of 
City and County of San Prancisco, 
178 P. 867, 39 Cal.App. 362. 


76. Mass.—Byfield v. City of Ne-w- 
ton, 141 N.E. 658, 247 Mass. 46. 

Allegations in answer to petition see 
supra § 86. 

77. Minn.—Minnesota Cent. R. Co. 
V. McNamara, 13 Minn. 508. 

11 C.J. p 178 note 52. 

78. Ala.—Smith v. Hearne, 2 Stew. 
& P. 81. 

79. Ala.—Miller v. Jones, 80 Ala. 89. 

80. N.Y.—People ex rei. Helvetia 
Realty Co. v. Leo, 183 N.Y.S. 37, 
affirmed 185 N.Y.S. 949, 195 App. 
Div. 887, affirmed 132 N.E. 912, 
231 N.Y. 619. 

81. Mich.—Stevens v, Ottawa Pro¬ 
bate Judge, 118 N.W, 17, 154 Mich. 
509. 

11 C.J. p 178 note 55. 

82. N.J.—^Parish v. New Domestic 
Sewing Mach. Co., 48 A. 998, 66 N. 
J.Law 159. 

83. Ala.—^Nashville, C. & St. L. Ry. 
Co, V. Town of Boaz, 147 So. 195, 
226 Ala. 441. 
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84. N.J.—Spencer v. Bartine, 63 A. 

870, 73 N.J.Law 362. 

11 C.J. p 178 note 57. 

B 5 , N.J.—-Mechler v. Fialk, 82 A. 
330, 82 N.J.Law 450, affirmed 86 
A. 401. 

86. La.—Reynolds v, Louisiana 
Highway Commission, 111 So. 622, 
163 La. 125. 

87. Idaho.—Vollmer v. Vollmer, 266 
P. 677, 46 Idaho 97. 

lowa.—^Dunlop v. District Court of 
Greene County, 239 N.W. 541, 214 
lowa 389. 

11 C.J. p 181 note 3. 

Argumexits of connsel 

In certiorari proceeding, mere ar- 
gument of counsel should be stricken 
from return.—Dunlop v. District 
Court of Greene County, supra. 

88. N.Y.—^Peo. V. Orange County, 21 
N.Y.S. 298. 

88. Ala.—Nashville, C. & St. L. Ry. 

Co. V. Town of Boaz, 147 So. 195. 

11 C.J. p 181 note 5. 
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regarded.®^ So, if it tends to inform the court of 
the proceedings, irresponsive or irrelevant matter 
which is returned may be permitted to remain.®^ 
At any event, the court cannot strike out parts of a 
return, where to do so would leave part of what re- 
mains imperfect and meaningless, since the court 
thereby indirectly itself makes a return,^^ Matters 
which are proper subjects of return will not, of 
course, be stricken.^S nor will the transcript of tes- 
timony be stricken because not showing the wit- 
nesses were sworn, when the findings of the tri¬ 
bunal whose acts are under review show they were 

sworn,94 

c. Certification of New Matter 

Matter not of record may in a proper case be re- 
quired to be certified in the return. 

If the reviewing court desires to be informed 
of the facts on which the inferior jurisdiction act- 
ed, and which are not technically of record, it may 
require the certification of such facts in the re- 
turn.95 jf petitioner desires to raise points not 
appearing on the record, it is necessary to make a 
motion that. the respondent be ordered to certify 
the material facts in addition to the record disclos- 
ed by the answer or return,^^ 

§ 122. Statement of Contents and of Obedi- 
ence to Writ 

Obedience to a writ must be shown by the return, 


14 C.J.S. 

and when necessary It shouid state that all requlred 
matters are returned. 

The return must show that it is made jn obedi- 
ence to a writ duly issued,^'^ which shouid accom- 
pany it;9S and where so required by the local prac- 
tice, shouid contain a statement to the effect that 
all the acts and proceedings below, or those refer- 
red to in the writ, are returned.99 

§ 123. Record 

The return shouid consist of a full and complete 
transcript of the record, or proceedings and orders In 
the nature of a record, of the inferior tribunal. 

Where the rules of the common law are adhered 
to, the writ brings up, and the return can oniy prop- 
erly include, the record, or proceedings and orders 
in the nature of a record, on which the determina- 
tion which is the subject of review was made,^ and 
the return shouid consist of a full and complete 
transcript of the record of the proceedings of which 
a review is sought, since the trial is had by an in- 
spection of the record as returned, and not on any 
issue of fact.^ 

§ 124. -What Constitutas 

The record, in the case of a court, generally consists 
of the process, pleadings, verdict, and Judgment; and 
the record as It existed at the time of issuance or 
Service of the writ is the record to be certified. 

On certiorari to review the action of a court, the 
record to be returned generally consists of the proc¬ 
ess, pleadings, verdict, and' judgment.^ The facts 


90, Ala.—Cook V. Walker County 
Comrs. Ct.. 59 So. 483, 178 Ala. 394. 

91. 111.—McCarthy v. Geary, 229 111. 
App. 414. 

11 C.J. p 181 note 7. 

92. N.Y.—Peo. v. Williams, 124 N.T. 
S. 328, 140 App.Div. 58, reversed 
on other grrounds 93 N.E. 1129, 200 
N.T. 525. 

93, N.T.—Smith v. Johnston, 30 
How.Pr. 374. 

94., IU.—McCarthy v. Geary, 229 111. 
App. 414. 

95. Cal.—Los Angeles v. Toung, 50 
P. 534, 118 Cal. 295, 62 Am.S.R 
234. 

11 C.J. p 179 note 64. 

96. Mass.—Tileston v. Boston St, 
Comrs., 65 N.E. 380, 182 Mass. 325. 

97. Ark.—Marshall v. Ramsauer, 30 
Ark. 532. 

11 C.J. p 175 note 13. 

98. Ark.—McKay v. Jones, 30 Ark. 
148. 

11 aj. p 175 note 14. 

99. W.Va.—Cushwa v. Lamar, 32 S. 
E. 10, 45 W.Va. 326. 

11 C.J. p 175 note 15. 

1. Ala.—^Nashville, C. & St. L. Ry. 


Co. V. Town of Boaz, 147 So. 195, 
196, 226 Ala, 441, citing Corpus 
Juris. 

Me.—Jellerson v. Board of Police of 
i City of Biddefofd, 187 A. 713, 134 
Me. 443. 

Mo.—State ex rei. Johnson v. Arnold, 
297 S.W. 59, 317 Mo. 858—State ex 
rei. Shaw State Bank v. Pfeffle, 
293 S.W, 512, 220 Mo.App. 676, 
Mont.—State v. District Court in and 
for Silver Bow County, 272 P. 553, 
83 Mont. 377, 

11 C.J. p 175 note 18. 

Answer to writ of review cannot 
he considered, record, duly certified. 
heingr only permissible return.—State 
V. District Court of Second Judicial 
Dist. in and for Silver Bow County. 
supra, 

2. Cal.—Metzler v. Superior Court 
of Californla in and for Humboldt i 
County, 201 P, 139, 54 Cal.App. 59.1 

N.J.—Hartigan v, Hudson County' 
Park Commission, 158 A. 118, 10 
N.J.Misc. 43. 

11 C.J. p 175 note 16. 

3. N.T.—Prindle v. Anderson, 19 
Wend. 391, affirmed 23 Wend. 616. 

11 C.J. p 176 note 19. 
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Judgment roU in proceeding in 
certiorari consists of copy of judg¬ 
ment signed by clerk entered on or 
attached to writ and return.—Se- 
curity First Nat. Bank of Los An- 
geles V. Board of Sup'rs of River- 
side County, 15 P.2d 200, 127 Cal. 
App. 115. 

OpinioiL 

(1) On certiorari to quash opinion 
of court of appeals as contravening 
controlling decision of supreme 
court, opinion of court of appeals 
constitutes the record.—State ex rei. 
Taylor v. Daues, Mo., 281 S.W. 398, 
quashing writ of certiorari Taylor v. 
Security Ben. Ass’n of Topeka, Kan., 
App., 270 S.W. 132. 

(2) Supreme court shouid go to 
opinion of court of appeals for facts. 
—State ex rei.'Union'Biscuit Co. v. 
Becker, 293 S.W, 783, 316 Mo. 865, 
certiorari quashing record and judg¬ 
ment Spina V. Union Biscuit Co., 
App.. 273 S.W. 428. 

Secret knowledge of trial judge 

What trial judge secretly knew, 
as resuit of telephone conversation 
with husband charged with con- 
tempt, did not become part of record. 
—Mason v. District Court of Black 
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found by the inferior tribunal are part of the rec- 
ord.^ 

Where there is iechnically no recordj the written 
proceedings and orders, or a history of the proceed- 
ings and the written orders which are in the nature 
of records, are to be certified.^ 

As of ivhat time. The record as it existed at the 
time when the writ was issued® or when the writ 
was served*^ is the record which must be certified 
and returned by the person or officer having cus- 
tody or control of such record. A transcript of the 
evidence is not subsequent proceedings or matters 
dehors the record, even though made and certified 
after service of the writ, where such transcript was 
prepared by the stenographic reporter from his 
shorthand notes taken at the time of the hearing.^ 
A garnishee^s answer, filed after certiorari was is- 
sued is properly certified to the reviewing court.^ 
In a proper case, an amended abstract of the record 
may be filed after the return, and when so done in 
conformity to a court order, will not be stricken.^^ 

^ § 125 . -Jurisdictional Facts 

The return must show the jurlsdlctlon of the lower 
tribunal. 

A return from an inferior judicatory or depos- 
itory of specially delegated and limited powers must 
affirmatively show jurisdiction. Nothing is intend- 
ed to be within the jurisdiction except that which 
is expressly averred so to be;ii and the return 
must present such facts, or proof of such facts, as 
will enable the reviewing court to determine the 
jurisdiction,^^ where the jurisdiction of an in¬ 


ferior tribunal depends on a fact to be proved be- 
fore itself,i3 although it has been held that omit- 
ted matters necessary to show jurisdiction may be 
supplied by extrinsic evidence.It is not* neces¬ 
sary that the jurisdiction of the inferior tribunal 
appear on the face of an}^ special paper so long as 
it appears somewhere in the record.^^ 

§ 126. - Evidence 

Ordinanly, the evidence forms no part of the record, 
but must be returned when the law or the writ so re¬ 
quires. Evidence of facts on which the jurisdiction of 
the inferior tribunal depends should be returned, and so 
in a review of a summary conviction under a penal 
statute, or where the scope of review has been ex- 
tended. 

Unless by statute or under the circumstances 
hereinafter referred to, the evidence on which the 
inferior jurisdiction based its determination forms 
no part of the record and should not be returned 
but where the law requires the inferior tribunal to 
reduce the evidence taken before it to writing,^*^ or 
the writ so commands,^^ the evidence may properly 
be returned. 

On questions of jurisdiction. The main office of 
the writ being to confine the actions of inferior tri- 
bunals and boards within the limits of their dele¬ 
gated powers, the reviewing court must reexamine 
their decisions on ali questions on which their ju¬ 
risdiction depends, whether of law or of fact,^® 
and the evidence touching the facts on which the 
jurisdiction of the inferior court or tribunal de¬ 
pends must be returned, to enable the reviewing 
court to examine the same and to determine wheth¬ 
er jurisdiction was lawfully assumed.^® 


Hawk County, 229 N.W. 168, 209 
lowa 774. 

4. Ala.—^Baker Tow Boat Co. v. 
Langner, 117 So. 915, 218 Ala. 34, 
reversing 117 So. 914, 22 Ala.App. 
575. 

11 C.J. p 175 note 18 [b]. 

5. Cal.—Central Fac. R. Co. v. Pla¬ 
cer County Bd. of Equallzation, 34 
Cal. 352. 

6. Ala.--Nashville, C. & St. L. Ry. 
Co. V. Town of Boaz, 147 So. 195, 
226 Ala. 441. 

11 C.J. p 176 note 21. 

7. Mont.—^In re Harney, 74 P. 1080, 
29 Mont. 370. 

11 C.J. p 176 note 22. 

8. 111.—^ButtLmer v. Geary, 229 111. 
App. 524—McCarthy v. Geary, 229 
I11.APP. 414. 

9\i Ala.—^Waltman v. Ortman, 170 
So. 545, second case, 233 Ala. 170, 
denying certiorari 170 So. 545, 27 
Ala.App. 269, first case—Poley v. 
Armstrong, 170 So. 647, 27 Ala. 


App. 201, certiorari denied 170 So. 
548, 233 Ala. 175. 

10. lowa.—^Roberts v. Puller, 229 
N.W. 163, 210 lowa 956. 

11. 111.—Frye v. Hunt, 5 N.E.2d 
S98, 365 111. 32—Carroll v. Hous- 
ton, 173 N.E. 657, 341 111. 531— 
Crocher v. Abel, 180 N.E. 852, 348 
111. 269—^Hahnemann Hospital v. 
Industrial Board of Illinois, 118 
N.E. 767, 282 111. 316. 

11 C.J. p 176 note 23. 

12. Cal.—^Bryant v. Board of Sup’rs 
of Orange County, 163 P. 341, 32 
Cal.App. 495. 

11 C.J. p 176 note 24. 

13. N.T.—Peo. V. Knowles, 47 N.T. 
415. 

11 C.J. p 176 note 25. 

14. Me.—Soutli Berwick v. York 
County, 56 A. 623, 98 Me. 108. 

11 C.J. p 176 note 26. 

15-. Mo.—State ex rei. Morrison v. 
Sims, App., 201 S.W. 910. 
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16. 111.—Carroll v. Houston, 173 N. 
E. 657, 341 111. 531. 

Mass.—Marinelli v. Board of Appeal 
of Buildin^ Department of City of 
Boston, 175 N.E. 479, 275 Mass. 
169. 

Miss.—^Federal Credit Co. v. Zeper- 
nick Grocery Co., 120 So. 173, 153 
Miss. 489. 

11 C.J. p 176 note 27. 

17. Nev.—State v. Washoe County 
Bd. of Equalization, 7 Nev. 83. 

18. Mich.—Traverae City, etc., R. 
Co. V. Seymour, 45 N.W. 826, 81 
Mich. 378, 379. 

11 C.J. p 176 note 29. 

19. N.T.—^Peo. V. Goodwin, 5 N.Y. 
568. 

20. Cal.—Bryant v. Board of Sup’rs 
of Orange County, 163 P. 341, 32 
Cal.App. 495. 

111.—Frye v. Hunt, 5 N.B.2d 398, 366 
111. 32—Carroll v. Houston, 173 N. 
E. 657, 341 111. 531—Cord v. Cof- 
fln, 226 IlLApp. 326. 
i 11 C.J. p 177 note 31. 
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To review summary conviction under penal stat- 
ute. A common-law writ of certiorari to review a 
summary conviction under a penal statute brings 
up, not only questions affecting the jurisdiction of 
the magistrate, but also the question whether there 
was any evidence to warrant the conviction. In 
such cases the evidence must appear on the face of 
the record.^^ The evidence given in a qui tam 
action should not be returned, however, as such 
action is not a summary prosecution.22 

Where scope of review extended. If in addition 
to the right to ascertain whether the inferior tri¬ 
bunal proceeded regularly and within its jurisdic¬ 
tion, the court is also authorized to review errors, 
in addition to the record in its striet sense, there 
may be returned such rulings and decisions of le- 
gal questions, together with the facts and evidence 
relative thereto, as may be necessary to enable the 
reviewing court to see that there was proof, and 
that the proof was sufficient to support the deter- 
mination and to justify the action below.^^ Where 
a review of the evidence on which the inferior 
court or tribunal acted is authorized, the evidence 
should be returned,^^ since the power to review 
on the merits confers, as a necessary incident to the 
proper exercise of such power, the right to require 
the inferior tribunal to return on the certiorari 
such parts of the proceedings as are material to the 
examination of the case on its merits.^^ When it 
is expressly required by statute that the evidence 
shall be returned, such statute is not complied with 


unless all the evidence is returned and there 
should be a certificate or satisfactory showing that 
all the evidence is returnedbut where the re¬ 
turn sets forth the evidence in detail, it is suffi¬ 
cient, although there is no express statement that 
there was no other evidence. 

Method of returning evidence^ The evidence 
should be returned as reduced to writing at the 
time when it was taken, and it is not proper to make 
a statement, based on affidavits of bystanders, as to 
what was testified to,29 and sending^up a steno- 
graphic transcript of the testimony in compliance 
with a statutory provision is a sufficient return of 
the evidence.^® 

Evidence iniproperly returned, Where the evi¬ 
dence is improperly directed to be returned, the in¬ 
ferior tribunal or board should disregard such com- 
mand and refuse to return the evidence.^i If it is 
improperly returned the proper course is to disre¬ 
gard it.^^ 

§ 127. - Statements Contained in Applica¬ 

tion 

Ordinarily, statements contained in the application 
for the writ are improper as part of the return, 

Matters stated in the petition or affidavit on 
which the writ was granted are not proper as a part 
of the return.33 Xhe return should contain a com¬ 
plete history of the proceedings in itself, and should 
not merely adopt as true statements in the petition 


Wliere evidence not recorded 

On review of proceedings of coun- 
ty board of supervisors 'in creating 
storm water district, although evi¬ 
dence before board was not recorded, 
it should make as fuU a return 
thereof as possible, where question 
raises Its jurisdiction.—Bryant v. 
Board of Sup'rs of Orange County, 
163 P. 341, 32 Cal.App. 495, 

21. N.Y.—Mullins v. Peo,, 24 N.T. 
399. 

11 C.J. p 177 note 32. 

22. Pa.—Carlisle v. Baker, 1 Teates 
471. 

23. Ga.—^N^orris v. Sibert & Robin- 
son, 186 S.E. 199, 53 Ga.App, 440. 

11 C.J. p 177 note 34. 

Trial jndge’s answer to petition 
for certiorari filed in superior court 
should contain evidence in case or 
adopt in whole or in part statement 
of evidence contained in petition, and 
original papers in case may not be 
sent up, but trial judge should ei- 
ther approve copies of pleadings and 
record contained in petition for cer¬ 
tiorari or attach to his answer co¬ 
pies thereof and certify them as true 


and correct.—^Norris v. Sibert & Rob- 
inson, supra. 

Gxounds for determination 

(1) Legal evidence, findings, and 
determination are necessary on cer¬ 
tiorari when petition is denied, so 
that reviewing tribunal will know 
what facts were found and on what 
evidence and on what determination 
rests.—^Daley v. Byrne, 295 N.T.S. 
452, 250 App.Div. 666. 

<2) Where project of constructing 
school huilding was abandoned, 
grounds for determination by board 
of education of amount due for ar- 
chitecfs Services must appear in 
record, and mere claim of exercise 
of discretion and judgment is in- 
sufRcient.—^People ex rei. Berg v. 
Board of Education of City of Utica, 
210 N.T.S. 686, 213 App.Div. 357. 

24u N.J.—Montwid v. Montwid, 167 
A. 761, 11 N.J.Misc. 648—Hampton 
V. New Jersey Real Estate Com- 
mission, 150 A. 231, S N.J.Misc. 
388. 

11 C.J. p 177 note 35. 

25. N.Y.—Benjamin v. Benjamin, 5 
N.T. 383. 
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26. Ariz.—^Parish v. Toung, 158 P. 
845. 

11 C.J. p 177 note 37. 

27. Minn.—State v. St. John, 50 N. 
W. 200, 47 Minn. 315. 

11 C.J. p 177 note 38. 

28. N.T.—Orcutt V. Cahill, 24 N.T. 
578. 

22. Nev.—State v. Washoe County 
Bd. of Equalization, 7 Nev. 83. 

11 C.J. p 177 note 40. 

30- N.J.—City of Bridgeton v. Zel- 
lers, 124 A. 520, 100 N.J.Law 33, 
affirmed City of Bridgeton v. 
Corsen, 127 A. 924, lOl N.J.Law 
204—City of Bridgeton v. Jones, 
127 A. 924, 101 N.J.Law 205, and 
City of Bridgeton v. Zellers, 127 
A. 924, 101 N.J.Law 206. 

31. N.T.—^Ex p. Albany, 23 Wend. 
277. 

32. N.Y.—Peo. v. Metropolitan Po- 
lice Bd., 16 Abb.Pr. 337, 25 How.Pr. 
79, affirmed 40 Barb. 626, 16 Abb. 
Pr. 473, 26 How.Pr. 152, affirmed 
39 N.T. 506. 

11 C.J. p 177 note 42. 

33. S.D.—^Kirby v. MeCook County 
Cir.Ct., 71 N.W. 140, 10 S.D. 38. 

11 C.J. p 177 note 43. 
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or affidavit for the writ,^^ although an answer un¬ 
der the Georgia practice, adopting the petition, with 
the exception of the assignments of error, is regard- 
ed as sufficient,35 and exhibits incorporated in the 
petition for the writ do not constitute a transcript 
of the record and proceedings so as to amount to a 
proper return.35 

§ 128. — Bilis of Exceptions 

Bilis of exceptions, If part of the record, shouid be 
fncluded in the return. 

Bilis of exceptions which have been signed, seal- 
ed, and made a part of the record shouid be includ- 
ed in the return but a bili of exceptions, as a 
part of the return, is improper where not a part 

of the record.33 

§ 129. - Original or Copies 

A transcript, rather than the original record, may be 
returned, unless return of the orrginal is required. 

Although the command of the writ is that the 
record of the inferior court or tribunal shall be 
sent up, it is not necessary to send up the record 
itself, but a transcript shouid be returned,33 unless 
there is an unmistakable command, made to suit 
the exigencies of the particular case, that the rec¬ 
ord itself shall be sent up and not a transcript, in 
which case the writ must be obeyed literally.^^o 
However, unless for some special cause shown, the 
court will not require the return of the original rec- 
ord.^^ 


Where the certiorari is in the nature of a writ of 
error, the record itself is to be sent up, to the end 
that the judgment of the court may conclude it;^- 
but where the object is not to affect the record it¬ 
self, or where the court awarding the writ cannot 
hold plea of the record, only the tenor thereof need 

be certified.^3 

§ 130. Defects, Objectioris, and Waiver 

Defects and errors in the return may be corrected 
on motion, or in any manner provided by statute, and 
may be waived. 

Errors in the return may be corrected on motion^^ 
of either party or by the court on its own motion,^5 
and a demurrer is improper,as is a replication 
challenging parts of the return.^'^ An immaterial 
variance may be disregarded.^3 

The insufficiency of a return in form or substance 
may be waived by failure to make timely objection^3 
or to take steps to correct it.50 

A motion for judgment on the pleadings and re¬ 
turn admits the correctness of the substantive facts 
pleaded in the return,5i and the orders shown 

therein.32 

In Georgia a statute provides for the filing of 
exceptions to the return (called an answer) and 
defects in the answer must be objected to in this 
manner.53 The statutes also provide for a traverse 
of the truth of the answer or return, which is to be 
made in the manner and form provided by the stat- 


34. Ga.—Star Glass Co. v. liong- 
ley. 64 Ga. 576. 

11 C.J. p 178 note 44. 

35b Ga.—Planders v, Wood, 38 S.E. 
975, 113 Ga. 635—^Davis v. Rhodes, 
37 S.E. 169, 112 Ga. 106—King v. 
Walsh, 173 S.E, 435, 48 Ga.App, 741 
—Carroll v. Georgia Power Co., 
171 S.E. 208, 47 Ga.App. 518— 
Cooper V. Meaders, 169 S.E. 685, 47 
Ga.App. 89—Hunter v. Lissner, 58 
S.E. 54, 1 Ga.App. 1. 

36. Cal.—James v. Police Court of 
City and County of San Prancisco, 
178 P. 867, 39 Cal.App. 362. 

37. Fla.—^American Ry. Express Co. 
V. Weatherford, 93 So. 740, 84 Pia. 
264. 

11 C.J. p 178 note 45. 

38. N.J.—Spencer v. Bartine, 63 A. 
870, 73 N.J.Law 362. 

39. Me.—Jellerson v. Board of Pq- 
lice of City of Biddeford, 187 A. 
713, 134 Me. 443. 

11 C.J. p 178 note 47. 

40. Mich.—^Patterson v, Calhoun, 
108 K.W. 351, 144 Mich, 416. 

11 C.J. p 178 note 48. 

41. N.J.—Morrel v. Pearing, 20 N.J. 

Law 670. ] 

14 C. J.S.-17 


42. N.J.—State V. Browning, 28 N. 
J.Law 556. 

11 C.J, p 178 note 50. 

43. N.J.—^Morris Canal, etc., Co. v. 
State, 14 N.J.Law 411. 

11 C.J. p 178 note 51. 

44b Cal.—Roe v. San Prancisco Su¬ 
per.Ct., 60 Cal. 93. 

11 C.J. p 179 note 68. 

45. Ala.—Cook v. Walker County 
Comrs. Ct., 59 So. 483, 178 Ala. 
394. 

46. Ala.—Cook v. Walker County 
Comrs. Ct., supra. 

11 C.J. p 179 note 70. 

47. Mass,—Mullen v. Board of Sew- 
er Com’rs of Milton, 182 N.E. 641, 
280 Mass. 531. 

48. N.T.—Peo. v. Rohertson, 26 
How.Pr. 90. 

11 C.J. p 179 note 71. 

48, Mass.—Byfield v. City of New- 
ton, 141 N.E. 658, 247 Mass. 46. 

11 C.J. p 180 note 77. 

Hearlng os. mexits as waiver 

The fact that a return to a peti¬ 
tion for writ of certiorari to quash 
proceedings of a board of aldennen 
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was not properly signed by ali the 
members, and that there were other 
informalities, were defects of form, 
which were waived by going to a 
hearing on the merits.—Byfield v. 
City of Newton, 141 N.E. 658, 247 
Mass. 46, 

50. N.T.—^Peo. V. Brady, 63 N.Y.S. 
1089, 50 App.Div. 372. 

11 C.J. p 180 note 78. 

51. Mo.—State ex rei. U. S. Bank v. 
Gehner, 5 S.W.2d 40, 319 Mo. 1048 
—State ex rei. Jones v. Smiley, 
300 S.W. 459, 217 Mo. 1283. 

52. Mo.—State ex rei. Jones v. Smi¬ 
ley, supra. 

58. Ga.—Baggs-Langford Motor Co. 
V. Lewis, 129 S.E. 16, 34 Ga.App. 
205. 

11 C.J. p 179 note 72. 

Incomplete answer 

Answer to certiorari having failed 
to verify only errors which author- 
ized sustaining writ, there was no 
error in refusing oral motion to 
strike answer and require respondent 
to reanswer, nor in dismissing pe¬ 
tition.—Macris v. Tsipourses, 134 S. 
E. 621, 35 Ga.App. 671. 
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ute, at the first term and before the hearing,54 7 ^^ 
office and purpose of the exceptions to the answer 
and of a traverse thereto are to perfect the answer 
so as to present to the reviewing court what actu- 
ally occurred on the triaL^^ Such exceptions must 
specify the defects in the return,^® must not be 
argumentative, or critical of respondentes motives 
and conduct in failing to answer differently,^^ and 
notice of their filing must be given the opposing 
party before the case is called.^^ Where the an¬ 
swer apparently included everything relating to the 
case within the knowledge of the trial judge, it 
is not improper to refuse to permit exceptions.^^ 

If both exceptions and a traverse are filed in the 
same case, the court should act on the exceptions 
before disposing of the traverse.^O A so-called 
traverse which on its face is really exceptions is 
properly stricken,®^ Where a traverse raises an is- 
sue as to what was the material evidence on the 


trial, that issue should be determined before sus- 
taining or overruling the certiorari, as may be done 
where questions of fact are involved and the evi- 

dence is conflicting.^^ 

§ 131. Amended or Further Retum 

a. In general 

b. Grounds 

c. Motion 

d. Effect 

a. In General 

Generally a defective return, so long as the defects 
are not fatal, may be amended or a further return al- 
lowed or requlred. 

When the return is informal, improperly made, 
or insufficient, the practice is not to dismiss the 
writ,®^ but to allow or to require an amended or 
further return to be made.®^ 


54 , (5a.—^Nixon v. Growers’ Finance 
Corporation» 157 S.E. 119, 42 Ga. 
App. 642, 

11 C.J. P 180 note 75. 

Eitlier party may traverse trial 
judge's answer to petition for cer¬ 
tiorari filed in superior court.—Nor- 
ris V, Sibert & Robinson, 186 S.B. 
199, 53 Ga.App. 440. 

Correction of clerical error 

In view of Civ.Code 1910 § 5709, 
where, by inadvertent clerical error, 
date of filingr in superior court of 
answer of trial judge to writ of cer¬ 
tiorari was incorrectly written by 
him and signed by clerk of superior 
court, entry of filing could be cor- 
rected so as to speak truth, and 
testimony of trial judge and clerk 
of superior court, appearing vol- 
untarily, was admissible to show 
uncontroverted facts, without filing 
of traverse to clerk’s entry of filing. 
—Brown v, Johnson-Brown Co., 126 
S.E. 550, 33 Ga.App. 419. 

Matter not traversable 

( 1 ) Statement of trial judge that 
he could not verify truth of para- 
graphs in writ, because he did not 
recollect them.—^Macris v. Tsipour- 
ses, 134 S.E. 621, 35 Ga.App. 671. 

(2) If the judge States in his an¬ 
swer that he cannot remember the 
testimony adduced at the trial, an 
exception or traverse to the answer 
is of no avail.—Hicks v. Lindsey, 97 
S.E. 101, 22 Ga.App. 674—Gilmore v. 
Georgian Co., 88 S.E. 416, 17 Ga.App. 
735. 

55. Ga.—Smith v. M. & J. Rosen- 
berg Corporation, 162 S.E. 411, 44 
Ga.App. 586—Dailey v. York, 145 
S.E. 470, 38 Ga.App. 762—Etheridge 
V. Taylor, 137 S.E. 641, 36 Ga.App. 
609. 


56. Ga.—Macris v. Tsipourses, 134 
S.E. 621, 35 Ga.App. 671. 

11 C.J. p 180 note 73. 

Insufficient gxonuds for reversa! 

Exceptions to answer of municipal 
court judge to defendanfs petition 
for certiorari as insufficiently veri- 
fying certain allegations of fact in 
petition present no ground for re- 
versal of superior courfs judgment 
overruling certiorari, where judge 
treated allegations as properly veri- 
fled facts.—Spielberger v. W. H. Hali 
& Co., 126 S.E. 552, 33 Ga.App. 406, 
transferred, 126 S.E. 391, 159 Ga. 511. 

57. Ga.—^Macris v. Tsipourses, 134 
S.E. 621, 35 Ga.App. 671. 

58. Ga.—^Norris v. Sibert & Robin¬ 
son, 186 S.E. 199, 53 Ga.App. 440. 

11 C.J. p 180 note 74. 

Effect of failnre to give notice 
Where incomplete and insufficient 
answer was made by trial judge to 
petition for certiorari filed in su¬ 
perior court and exceptions thereto 
were filed by plaintiff in certiorari, 
but no notice of exceptions was giv¬ 
en to opposite party before case was 
called in its order for hearing, peti¬ 
tion for certiorari is dismissible.— 
Norris v. Sibert & Robinson, supra. 
5^. Ga.—^Rice v. Ray & McArthur, 
93 S.E, 43, 20 Ga.App. 391. 

60. Ga,—Clander v. Baggett, 79 S. 
E. 179, 13 Ga.App. 333. 

61. Ga.—Macris v. Tsipourses, 134 
S.E. 621, 35 Ga.App. 671. 

62. Ga.—^Hanna .v- Jamison, 123 S. 
E, 150r 32 Ga.App. 375. 

63. Ala.—Cook v. Walker County 
Comrs. Ct., 59 So, 483, 178 Ala. 
394. 

11 C.J. p 180 note 79. 

64. Cal.—Coombs v. Industrial Ac¬ 
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cident Commission of California, 
245 P. 445, 76 Cal.App. 565—James 
V. Police Court of City and Coun¬ 
ty of San Francisco, 178 P. 867, 
39 Cal.App. 362. 

111 .—Lumbermen*s Mut. Casualty Co, 
V. Industrial Commission, 135 N.E. 
756, 303 111. 364. 

lowa.—^Roberts v. Fuller, 229 N.W. 
163, 210 lowa 956. 

K.J.—Hampton v. New Jersey Real 
Estate Commission, 150 A. 231, 8 
N.J.Misc. 388. 

KY.—Sullivan v. Board of Estimate 
and Apportionment of City of New 
York, 298 N.Y.S. 962, 164 Misc. 63. 
Utah.—Higgs v. Burton, 197 P. 728, 
58 Utah 99. 

11 C.J. p 180 note 81. 

Incomplete answer 
Plaintiff in certiorari may have 
answer to certiorari petition per- 
fected, if answer is not complete.— 
Nixon v. Growers’ Finance Corpora¬ 
tion, 157 S.E. 119, 42 Ga.App. 642. 

Approval of amended retum 
Motion for order approving filing 
of amended return setting out -tran- 
script and exhibits,- although not re- 
quired, is not improper, in view of 
peculiar record.—Roberts v. Fuller, 
229 N.W. 163, 210 lowa 956. 

Oorrectioa by lower court only 
Correction of the record certified 
up by the court, board, or tribunal 
to whom the writ is directed must 
be made by requiring the court or 
officer to correet it. If any part of 
the record which is being challenged 
has been lost or destroyed, it may 
be supplied or restored in the court 
where it originated, in accordance 
with the rules of procedure in such 
case, and-not in the court to which 
it is certified.—Higgs v, Burton, 197 
P. 728, 58 Utah 99. 
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Generally a return which is not fatally defective 
may be amended,®^ and time may be allowed for 
that purpose,®^ or the court of review may sus- 
pend its action to permit a proper amendment to 
be made.^*^ Where an answer of the trial judge 
States that he cannot remember the facts of the 
case, he cannot be required to answer more fully,^^ 

The fact that the term of office of the officer mak- 
ing the return has expired does not preclude an or- 
der for a further return,® ^ nor prevent the ex-offi- 
cial from making the necessary corrections;'^® and 
a supplementa! return may properly be made by the 
new officers of a continuing bodyJi 

If, after a further return has been ordered, the 
terms of the writ are materially modified, the re¬ 
turn made and ali subsequent proceedings will be 
canceled and the order for-a further return falls.*^*^ 

Discretion of court A motion for a further and 
more specific return is addressed to the discretion 
of the court.*^® The time at which an amended re¬ 
turn may be filed is largely a matter of discretion 
for the court. 

Numher of returns. Further returns may be di- 
rected until neither party can object.'^® 

Amendment by lower tribunal The lower tri¬ 
bunal may amend its record before the return day 
of the writ and the actual removal of the record, 
to make it complete,*^® provided, as shown supra 
§ 110, the amendment does not materially change 
the record. 


Amendment by striking out. It seems that the 
party making the return may amend it, by leave of 
court, by striking out certain allegations therein.77 

b. Grounds 

An amended or further return may be allowed or 
required to supply matters omitted from the original 
return. Amendments will not be allowed to contradict 
the original return or to bring up unnecessary matters; 
but a further return may be ordered to eliminate imma- 
terial matter. 

The omission of any necessary particulars from 
the return will authorize the court to allow an 
amendment thereto or to compel a further return.'^^ 
Thus, where the seal is omitted from the return,*^^ 
where the title of the cause is erroneous,®® where 
the verification, if required, is omitted,where the 
return is evasive,®^ where it does not contain words 
showing that it was made in obedience to the writ,®® 
or where it does not purport to contain ali of the 
acts and proceedings of the inferior board or tri¬ 
bunal, as required by the command of the writ,®^ 
it is proper either to allow an amendment or to di- 
rect a further return. An amended return may be 
filed .when a transcript of the evidence could not be 
obtained within the time when. the return was 
required to be made.®® Where the petitioner wish- 
es to raise facts not of record, and which are sug- 
gested by the petition, he should move that defend¬ 
ant be orderea to certify such material facts in ad- 
dition to the record.®® 

Amendment to contradict return. An amendment 
will not be allowed where it is in effect an attempt 


85. Ala.—Cook v. Walker County 
Comrs. Ct., 59 So. 483, 178 Ala. 
394. 

11 C.J. p 180 note 84. 

ee. N.J.—^Mann v. Drost, 18 N.J. 
Law 336. 

11 C.J. p 181 note 85. 

67. La.—State v. Kost, 27 So. 365, 
52 La.Ann. 984. 

88 . Ga.—Cunningham v. City of At¬ 
lanta, 141 S.B. 214, 37 Ga.App. 634. 

6». N.T.—Peo. V. b’Toole, 130 N. 
Y.S. 567, 146 App.Div. 133. 

7a Ga.—Phillips v. Atlanta, 13 S.E. 
201, 87 Ga. 62. 

71. N.Y.—^People ex rei. Abell v. 
Clarkson, 228 N.Y.S. 170, 223 App. 
Div. 373. 

72. N.Y.—Peo. v. Peitner, 57 N.Y. 
S. 1062, 40 App.Div. 620. 

7a Mich,—^Mann v. Tyler, 23 N.W. 

314, 56 Mich. 564. 

11 C.J. p 182 note 22. 

74. lowa.—^Rafferty v. Town of 
Clermont, 164 N.W. 199, 180 loWa 
1391. 


Aftex xeceiving evidence 

That court received amended re¬ 
turn to writ of certiorari does not 
Show abuse of discretion on ground 
that it was too late,’ where oral tes- 
timony as to only new allegation in 
amended return was admissible.— 
Rafferty v. Town of Clermont, supra. 

75. N.C,—State v. Reid, 18 N.C. 377, 
28 Am,D. 572. 

76. Me.—^Lord v. Cumberland Coun¬ 
ty, 75 A. 126, 105 Me. 556, 18 Ann. 
Cas. 665. 

11 C.J. p 181 note 87. 

77. lowa.^—Lehigh Sewer Pipe, etc., 
Co. V. Lehigh, 136 N.W. 934, 156 
lowa 386. 

78. Mo.—State v. Springer, 35 S.W. 
589, 134 Mo. 212. 

11 C.J. p 181 note 89. 

Tme sitnation not shown 
If parties believe that record, as 
certified, does not show the true 
situation, the proper course is to ob- 
tain amended return.—Mercado v. 
Superior Cou»*t of Pima County, 
Ariz., 77 P.2d 810. 
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79. N.J.—State v. Newark, etc„ 
Turnp. Co., 3 N.J.Law 126. 

80. N.Y.—^Dexter v. Hoover, 2 Cow. 
526. 

81. Ga.—Love v. Bush, 94 S.E. 626, 
21 Ga.App. 436. 

11 C.J. p 181 note 92. 

On oral objection, where no ex- 
ceptions to answer of magistrate 
to writ of certiorari were filed in 
writing before case was called in 
its order, as required by Civ.Code 
§ ' 5196, the court, under § 5197, 
properly ordered it returned to mag¬ 
istrate after he had retired from of¬ 
fice, to be verified hy his affidavit 
and returned to court.—Love v. 
Bush, supra. 

82. Me.—Chapman v. York County, 
9 A. 728, 79 Me. 267. 

11 C.J. p 181 note 93. 

83. Mo.—Hili V. Young, 3 Mo. 337. 

84. N.Y.—Peo. V. MacLean, 19 N.Y. 
S. 548, 61 N.Y.Super. 458. 

85. lowa.—Roberts v. Puller, 229 
j ' N.W. 163, 210 lowa 956. 

I 88. Mass.—Tileston v. Boston St. 
i Comrs., 65 N.E. 380, 182 Mass. 325. 
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on afiidavits to traverse the return and to seek, 
through the medium of an order, an adjudication 
that the return is not true in fact, and a require- 
ment that the lower tribunal state the contrary of 
what they have already certified.^'^ 

Unnecessary matfers. An amended or further re¬ 
turn will not be allowed or ordered for the purpose 
of bringing up matters as to which a return is un¬ 
necessary,when the court is satisfied that its 
judgment would be the same with or without a fur¬ 
ther return, and that a further return would be 
idle,^^ or when the return already made is suffi- 
ciently full and complete and does not appear to be 
defective.®® So a further return cannot be required 
as to a matter concerning which the writ did not 
require any return.®! Likewise, a further return 
should not be allowed or ordered as to matters not 
of record and involving the operation of the minds 
of the returning officers.®^ 

A further return may be ordered to eliminate im- 
material matters.®® 

c. Motion 

The sanctiori of the equrt must be obtalned for an 
amendment or a further return on timely and proper 
motion. 

An amendment of the return after it has been 
made and filed is allowable only under the sanction 
of the court issuing the writ.®*^ So, if an addition- 
al return is sought, the party desiring such addi- 


tional return must obtain an order specifying the 
particulars in respect pf which a further return is 
required.®^ 

Who may move. The amendment or further re¬ 
turn may be obtained on the motion of either par¬ 
ty;®® but the party who sues out the writ is enti- 
tled to rely on the return made if he chooses so to 
do, and, if jurisdictional facts are omitted from 
the return, it is incumbent on defendant to procure 
a further return.®'^ In a proper case the court may 
order a further return of its own motion against 
objection.®® However, the reviewing court cannot 
itself amend the return by adding a recital that 
certain evidence was considered.®® 

Time for appUeation, Amendments must be 
sought promptly,! although in Massachusetts they 
have been allowed at -the hearing.® In Georgia, 
however, it has been held error to allow an amend¬ 
ment during the hearing.® 

The motion for a further return must specify the 
particulars in which the return already made is 
deficient,^ and it would seem that such motion 
should be supported by affidavit showing the amend¬ 
ment desired,® or the incompleteness of the return.® 

d. Effect 

Where a further return Is made, It alone Is to be 
considered. When no further return is made, obscurities 
in the return wiil receive no consideration. 


87. S.D.—^Austin v. Bddy, 172 N.W. 
517, 41 S.D. 640. 

11 C.J. p 181 note 96. 

Purther retura properly refused 
On certiorari to review proceed- 
ings of county superintendent in the 
matter of consolidating certain 
school distriets, where return show- 
ed a substantial compliance with 
statutory requirements precedent to 
entry of final order of consolidation, 
court did not err in refusing to re¬ 
quire superintendent to make further 
return to alleged facts not of record, 
which might have the effect of show¬ 
ing that her original return was 
false, in that notices of election were 
not signed by her as superintendent. 
—Austin Y. Eddy, 172 N.W. 517, 41 
S.D. 640. 

88 . Ga.—^Baird v. Smith, 52 S.E. 
655, 124 Ga. 251. 

11 C.J. p 181 note 97. 

Where ao decision oa merits 

On certiorari to review town’s re- 
jectiou of claim solely for lack of 
jurisdiction, order requiring service 
of an amended return with all the 
evidence and documents with return 
is error.—Village of Elmira Heights 
V. Lynch, 225 N.Y.S. 257, 221 Api^. 
Div. 719, reversing 221 N.Y.S. 337, 
129 Misc. 379. 

* 


Xavestigator’s report 

On certiorari to review order mak- 
ing allowances to experts for Serv¬ 
ices performed in summary investi- 
gation into financial affairs of mu- 
nicipality, motion to compel filing of 
investigator’s report as part of pro- 
ceeding on certiorari was denied.— 
North Bergen Tp. v. Gough, 154 A. 
113, 107 N.J.Law 424. 

8 ^. Cal.—Stumpf v. San Luis Obis- 
po County, 63 F. 663, 131 Cal. 364, 
82 Am.S.R. 350. 

11 C.J. p 181 note 98. 

98. Wis.—State v. Oconomowoc, 80 
N.W. 942, 104 Wis. 622. 

11 C.J. p 181 note 99. 

91. N.Y.—^Peo. V. Greene, 92 N.Y. 
S. 1112 , 103 App.Div. 393. 

92. lowa.—Storie v. District Court 
in and for Lucas County, 216 N.W. 
25, 204 lowa 847. 

N.Y.—Peo. V. York, 80 N.Y.S. 300, 
78 App.Div. 432, affirmed 66 N.E. 
1115, 174 N.Y. 533. 

93. N.Y.—^Pearson v. Brace, 227 N. 
Y.S. 631, 131 Misc. 663. 

94. Mo.—State v. St. Louis, 67 Mo. 
113. 

»11 C.J. p 182 note 10. 
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95. N.J.—Spencer v. Bartine, 63 A. 
870, 73 N.J.Law 362, affirmed 67 
A. 599, 74 N.J.Law 816. 

99. Ga.—Tyner v. Leake, 44 S.E. 

812, 117 Ga. 990. 

11 C.J. p 182 note 15. 

97. Mich.—^Wight v. Warner, 1 
Dougl. 384. 

98. Mich.—Gordon v. Sibley, 26 N. 
W. 485, 59 Mich. 250. 

11 C.J. p 182 note 17. 

99. N.Y.—Peo. v. 0’Toole, 130 N.Y. 
S. 567, 146 App.Div. 133. 

1. N.Y.—^Rue V. Sprague, 1 Johns. 
493. 

11 C.J. p 182 note 12. 

2 . Mass.—Lincoln v. Boston St. 
Comrs., 57 N.E. 356, 176 Mass. 210. 

11 C.J. p 182 note 13. 

3. Ga.—^Pitts V. Simpson Grocery 
Co., 83 S.E. 1102, 15 Ga.App. 617. 

4u Ga.—^Daniels v. State, 44 S.E. 

818, 118 Ga. 18. 

11 C.J. p 182 note 19. 

5. Ala.—^Perryman v. Burgster, 6 
Fort. 99. 

11 C.J. p 182 note 20. 

9. Ga.—Harris v. Nichols, 26 Ga. 
418. 
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When a second return is made, the first return 
becomes an absolute nullity and cannot be looked 
to in order to supply deficiencies in the second re¬ 
turn. Where a trial judge, in response to rules 
to certify, has made contradictory certificates, the 
final certificate must be taken as truly stating what 
occurred with regard to the trial.^ 

Effect of failure to pro cur e. If a return is ob¬ 
scure as to a particular fact, and no further return 
is sought, no consideration will be given to the 
return on that point.^ 

§ 132. Refusal to Mafce Retum, and Rem-edies 
Therefor 

The ofRcer or person required to make a return or 
'further return may be compeiled to do so, and be pun- 
Ished for refusal. Nonpayment of fees provided for mak- 
Ing of return is ground for refusal to make a return. 

A judicial oflScer or other person who refuses to 
obey the mandate of the writ, or an order requir- 
ing a further return, may be compeiled so to do,^® 
and may also be punished for the disobedience,^^ 
as for a contempt.^^ xhe application to compel a 
return must show the delivery of the writ and a 
refusal to obey it after a reasonable time,^^ but 


a petition to punish as for contempt need not aver 
illegality in the proceedings sought to be review- 
ed.i4 

A board or officer may refuse to make a return 
until the fees provided by law for rnaking the same 
are paid,^^ and a copy of the return should not be 
ordered supplied to the petitioner unless the peti- 
tioner pays for 

§ 133. False Retums 

In general the remedy for the rnaking of a false re¬ 
turn is by action against the officer rnaking It. 

If a false return is made, the only remedy is by 
action against the officer who made it,!*^ ^and not 
by motion to correct it,^^ or for an order for a fur¬ 
ther return,except where this is allowed by stat¬ 
ute but an action is not maintainable unless in- 
jury has been actually suffiered in consequence of 
such falsity.^i 

The complaint in an action for rnaking a false re¬ 
turn should distinctly show by its averments that 
the return was false, and that the injury complain- 
ed of was sustained by reason of such falsity.22 


H. DISMISSAL OR QUASHIKO OF WRIT 


§ 134. Distinction between Quashal and Su¬ 
persedeas 

A writ of certiorari generally may be superseded be- 
fore a return has been made to the writ, but may be dis- 
missed or quashed only after such return. Overruling is 
practicaliy the same as dismissing certiorari. 


The terms ‘'quashar and "dismissal” are used in- 
terchangeably; but a distinction has been made be- 
t^^een quashing or dismissing the writ and super- 
seding it, in that the writ is quashed or dismissed 
only after the return has been made, while it is 
superseded before the return.^^ In other words, ac- 


7. N.Y.—People ex rei. Abell v. 
Clarkson. 228 N.Y.S. 176, 223 App. 
Div. 373. 

11 C.J. p 182 note 24. 

8 . N.J.—^Perth Amboy City Market 
V. Baum, 99 A. 333, 89 N.J.Law 
614. 

9. Mjch.—De Myer v. McGonegal, 32 
Midi. 120. 

10 - N.Y.—Overseers of Poor v. 

Overseers of Poor, 2 Cow. 575. 

11 C.J. p 182 note 27. 

11. N.Y.—^Peo. V. Brooklyn, 6 How. 
Pr. 314, 

11 C.J. p 182 note 28. - 

12 . Ga.—Pittman v. Hagins, 16 S.E. 
659. 91 Ga. 107. 

11 C.J. p 182 note 29. 

13. N.J.—Smith v. Somers, 16 N.J. 
Daw 456. 

14i. Ga.—^Pittman v. Hagrins, 16 S.E. 
659, 91 Ga. 107.. 

15. Cal.—I. SL D. Lime Co. v. Santa 
Cruz Super. Ct, 76 P. 973, 143 Cal. 

11 C.J. p 182 note 26. 


10 . N.Y.—Sullivan v. Board of Es- 
timate and Apportionment of City 
of New York, 298 N.Y.S. 962, 164 
Misc. 63. 

Condition precedent 
In certiorari proceeding to review 
determination of the board of esti- 
mates and apportionment of city of 
New York denying the petitioner's 
application for disability retirement 
as member of New York City em- 
ployees’ retirement system, applica¬ 
tion to direct respondent to furnish 
petitioner with copies of return filed 
by the medical board with the clerk 
of court would be denied unless pe¬ 
titioner paid for copies to be fur- 
nished, since, under the Civil Prac- 
tice Act, payment for copy to be 
furnished to the petitioner is a con- 
dition precedent.—Sullivan v. Board 
of Estimate and Apportionment of 
City of New York, supra. 

17. N.Y.—^People ex Tei. Abell v. 
Clarkson, 228 N.Y.S. 176, 223 App., 
Div. 373. 

11 C.J. p 183 note 33. 
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18. N.Y.—Peo. V. Gillon, 9 N.Y.S. 
243, 18 N.Y.Civ.Proc. 109. 

11 C.J. p 183 note 34. 

19. Mich,—^Mann v. Tyler, 23 N.W. 
314, 56 Mich. 564. 

20. N.Y.—^People ex rei. Abell v. 
Clarkson, 228 N.Y.S. 176, 223 App. 
Div. 373. 

21. N.Y,—Rector v. Clark, 78 N.Y. 

21 . 

11 C.J. p 183 note 36. 

22 . N.Y.—^Rector v. Clark, supra 

23. N.Y.—Peo. V. Feitner, 63 N.Y.S. 
31*9, 30 Misc. 247, afflrmed 63 N.Y. 
S. 532, 49 App.Div. 385, affirmed 57 
N.B. 624, 163 N.Y. 384. 

Wis.—State v. Oconomowoc, 80 N.W. 

942, 104 Wis. 622. 

11 C.J. p 183 note 38. 

Where respondent has not made 
retum upon the writ of certiorari, 
and it has been shown from the pe¬ 
tition that the record sought to be 
certifled is correct, the proper order 
is not for quashal or dismissal, but 
that the writ be superseded.—^King 
v. Board of Canvassers and Regis- 
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cording to this distinction, after the return of the 
writ the proper practice is to move to quash or dis- 
miss the writ;24 but, although the writ has been 
served, if it has not been returned, it is not before 
the court and cannot be qnashed, and the proper 
practice is to move to supersede it,25 and this is 
the remedy for defective Service of a writ.26 These 
distinctions, however, are for the most part disre- 
garded by the courts, and, as will be noted here- 
after in § 139, there is a conflict in the decisions as 
to whether a motion to quash or dismiss may or 
must be made before or after the return. 

The overruling of a certiorari is generally prac- 
tically the same as the dismissal thereof-^*? 

§ 135. 'Grounds 

a. In general 

b. Writ improvidently granted 

c. InsuflEciency of petition or affidavit 

d. Failure to give notice 

e. Failure to allow writ 

f. Premature application for, or issuance 

of, writ 

g. Erroneous direction of writ and im- 

proper parties 

h. Want or insufficiency of bond 

i. Absence or insufficiency of return or 

answer 

j. Failure to prosecute 

k. Delay in suing out or issuing writ 

l Remedy unavailing; moot question 


a. In General 

MateriaI defects and Irregularlties with respect to 
the application for, and granting of, a writ of certiorari 
may constitute grounds for the dismissal or quashing 
of the writ. 

Some of the asserted grounds for dismissing the 
writ on motion, such as defects in the writ, as stat- 
ed supra § 106, and failure to serve the writ, as 
stated supra § 107, have already been noticed; and 
failure to serve notice of the time and place of 
hearing, as required in some States, as ground for 
dismissal, is hereafter considered in § 144. 

The writ may -be dismissed or quashed when in 
the progress of the cause facts appear which would 
have defeated the application,^^ or where the rec- 
ord presents no question of jurisdiction, palpable 
abuse of power by the court, or serious misconduct 
in the findings and consequent material injury to 
the petitioner.2^ On the other hand, the writ will 
not be dismissed on grounds already considered and 
passed on in allowing it,20 or where the return dis- 
closes matter which, if presented, would have in- 
duced its issue,2i or because of alleged errors in 
the proceedings with reference to which no ques¬ 
tion was raised in the trial court.22 

Failure to comply with a statute, or rule or or- 
der of court, requiring the Service and filing of 
printed abstracts, briefs, and arguments has been 
held sufficient ground for dismissal, 23 as has also 
a failure to comply with a statute requiring a copy 
of the pleadings to be filed with the application for 


tration of City of Providence, 105 A. 
372, 42 R.L 41. 

24. Pia.—Salario v. Latin-American 
Bank, 139 So. 899, 104 Fla. 256. 

Motion to quash generally see infra 
§ 139. 

25. Fla.—Salario v. Latin-American 
Bank, supra. 

11 C.J. p 183 note 99. 

26. Wis.—State v. Fond du Lac, 35 
Wis. 37. 

27. Ga.—^Walker v. State, 118 S.E. 

478, 30 Ga.App. 618—^Whitfleld 

County V. Hogan, 87 S.E. 1087, 17 
Ga.App. 685. 

26. 111.—^People v. Burdette, 120 N. 

E. 519, 285 111. 48, reversing 207 
Ill.App. 365. 

11 C.J. p 183 note 46. 

29. Fla.—Hamway v. Seaboard^Air 
Line By. Co.. 136 So. 628, 101 Fla. 
1483—Edwards v. Knight, 132 So. 
459, 100 Fla. 1704—^American Ry. 
Express Co. v. Weatherford, 93 So. 
740. 84 Fla. 264. 

30. N.J.—State v. New Brunswick, 
38 N.J.Law 320. 

11 C.J. p 183 note 44. 


31. N.J.—State V. Newark, etc., 
Turnp., 2 N.J.Law 318. 

32. Ga.—Southern Pac. Co. v. Davi- 
son-Paxon Co., 165 S.E. 862, 45 Ga. 
App. 719. 

33. lowa.—^Eller v. Hunter, 209 N. 
W. 281—Touche v. Franklin, 207 
N.W. 337, 201 lowa 480—Rock v. 
Utterhack, 207 N.W. 327. 

Mo.—State ex rei. Consolidated 
School Dist. No. 8 of Newton 
County V, Cox, 18 S.W.2d 61, 323 
Mo. 43, dismissing certiorari Bos- 
well V. Consolidated School List. 
No. 8 of Newton County, App., 10 
S.W.2d 665—State ex rei. Egan v. 
Trimhle, 291 S.W. 468—State ex 
rei. Hirsch v. Allen, 274 S.W. 353, 
dismissing certiorari State v. 
Hirsch, App., 260 S.W. 557—State 
ex rei. Kansas City v. Ellison, 219 
S.W. 90, 280 Mo. 595—State v. 
Robertson, 181 S.W, 987—State ex 
rei. McClain v. Burney, App., 26 
S.W.2d 814. 

N.J.—Ketschke v. Borough of Wood- 
bridge, Sup., 146 A. 47. 

Ahstxact held sufficient 
Mo.—State ex rei. Hayward v. Haid, 
61 S.W.2d 79, 330 Mo. 686 , quash- 
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ing Hayward v. Ham, App., 29 S. 
W.2d 243—State ex rei. and to Use 
of Gagnepain v. Daues, Mo., 15 S. 
W. 2 d 815, quashing Gagnepain v. 
Levee Dist. No. 1 of Perry County, 
App., 7 S.W.2d 285, conformed to, 
28 S.W.2d 1116—Rozier v. Levee 
Dist. No. 1 of Perry County, App., 
7 S.W.2d 288, reversed on other 
grounds, App., 28 S.W.2d 1116. 
Original certiorari proceeding must 
he dismissed, in absence of printed 
abstract, although court may get re¬ 
quired Information from other pa- 
pers, and respondent did not com- 
plain.—State ex rei. Consolidated 
School Dist. No. 8 of Newton Coun¬ 
ty V. Cox, 18 S.W.2d 61, 323 Mo. 43, 
dismissing certiorari Boswell v. Con¬ 
solidated School Dist. No. 8 of New¬ 
ton County, App., 10 S.W.2d 665. 

Xranscript not containing biU of ez- 
ceptions 

Certiorari to review Circuit courfs 
judgment affirming judgment of 
lower court, should be quashed, 
where transcript contained no au- 
thenticated bili of exceptions.— 
Emerson v. Hughson, 141 So. 877, 105 
Fla. 558—Myer-Kotkin v. Walker, 
134 So. 538, 101 Fla. 455. 
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the writ.34 On the other hand, it has been held 
not sufficient ground for dismissal to fail to comply 
with a rule of court' requiring the petition to be 
accompanied by the briefs in the lower court, for 
the convenience and information of the court,^5 or 
requiring a copy of defendant’s exceptions, or 
the reasons of the lower court for refusing a re- 
hearing, to be attached;^^ or to fail to serve or file 
an abstract, as required, where the case is contin- 
ued with the consent of respondent,37 or the relator 
is granted leave to amend.3S So also, failure to 
furnish defendant with a printed brief in the lower 
court has been held insufficient ground for dismis¬ 
sal, where the petition sets forth all the law and 
the facts, and cites all decisions bearing on the mat- 
ter.33 

Acquiescence in, or compliance with, determina- 
tion below. The writ will not be dismissed on the 
ground of the relator’s acquiescence in the determi- 
nation below, where that fact is disputed;^® nor will 
it be dismissed on the ground that the determination 
or order sought to be reversed has been complied 
with, where some measures of relief may be afford- 
ed by a reversal,^^ or such compliance was involun- 
tary.43 Where the grounds for dismissal of the 
writ in particular cases are specified by statute, oth- 
er grOunds are not availabfe.^^ 

Confirmation of proceedings by statute, The writ 
will be quashed where the irregularities in the pro¬ 


ceedings of the inferior tribunal have been cured 
by statute, although the writ was issued before the 
enactment of the statute or, where a curative 
statute is enacted, the court instead of quashing 
the writ may give the prosecutor leave to discon- 
tinue.^^ 

Death of inieresfed person. The death of a per- 
son who is interested in the proceedings under re- 
view, but who is not a party, is not ground for dis- 
missal.^® 

Former adjudication, The prior determination 
of the same question on a former writ is a suffi¬ 
cient reason for dismissal.'^ 7* 

Misdescription of judgment, Failure of the judg- 
ment sent up to answer the description in the writ 
is not ground for quashal, since an alias writ should 

be allowed.'^3 

Multifariousness. It is ground for quashal that 
the writ was sued out to review two distinet ad- 

judications.'^® 

Public policy or public mconvenience, The writ 
may be dismissed in the interest of justice, where 
public policy so requires, or where public incon- 
venience will resuit from a reversal of the determi¬ 
nation complained of.^® 

Trivial objections, The writ will not be dismiss¬ 
ed or quashed because of unintentional irregulari¬ 
ties or defects which do not affect the resuit,’^! 


34. La.—Spizale v, I^jacroix, 56 So. 
672, 128 La, 1053. 

35 w La.—Pipes v. Gallman, 140 So. 
48, 174 La. 265, annulling 135 So. 
692, 18 La.App. 437. 

36. La.-T-Hatten v. Haynes, 144 So. 
483, 175 La, 743, affirming, App., 
142 So. 286. 

37. Mo.—State ex rei. Randall v. 
Shain, 108 S,W.2d 122. 

A writ of certiorari to quasli rec- 
ord and opinioa of court of appeals 
will’ not be dismissed because rela- 
tors failed to serve on respondents 
or file with clerk complete abstract 
of record in time required by su¬ 
preme court rules, where case was 
continued with respondents’ consent, 
and relators complied with all rules 
prior to subsequent hearing.—State 
ex rei. Randall v. Shain, supra. 

38. Mo.—State ex rei. Hayward v. 
Haid, 51 S.W.2d 79, 330 Mo. 686, 
quashing Ha5rward v, Ham, App., 
29 S.W.2d 243. 

3&. La.—^Ducre v. Milner, 144 So. 
610, 173 La. 897, setting aside, 
App., 141 So. 617, annulled 140 So. 
158, rehearing denied 142 Sa.’618, 
conformed to 146 So. 734. 


40. Mich.—Crawford v. Scio, etc., 
Tp. Board, 23 Mich. 405. 

41. Wash.—State v. Moore, 62 P. 
769, 23 Wash. 276. 

42. Mass.—Com. v. Hali, 8 Pick. 440. 
11 C.J. p 186 note 6. 

43. Tex,—Huebsch Mfg. Co. v. Cole- 
man, Civ.App., 113 S.W.2d 639. 

44. N.T.—Peo. V. McDonald, 69 N. 
T. 362, affirming 4 Hun 187. 

11 C.J. p 1S7 note 13. 

45. Me.—^Madison v. County Comrs., 
34 Me. 592. 

48. Pa,—Com. v. McAllister, 1 
Watts 307, 26 Am.D. 70. 

47. N.J.—State v. Jersey City, 30 
N.J.Law 247. 

Original certiorari void, dismissal of 
second 

Where original certiorari was dis¬ 
missed for want of statutory notice 
of sanction, it was void ab initio, 
and petitioner was not entitled to re- 
new it; therefore dismissal of a 
second certiorari before return term 
was not error.—Brackett v. Sebas- 
tian, 89 S.E. 1102, 18 Ga.App. 525. 

48. 'Tenn.—^Lima v. Pinkston, 1 
Overt. 344. 


48. Ala.—Creswell v. Greene Coun¬ 
ty Comrs. Ct., 24 Ala. 282. 

11 C.J. p 185 note 75. 

50. 111.—^Deslauries v. Soucie, 78 N". 
B. 799, 222 111. 522, 113 Am.S.R. 
432, affirming 122 111.App. 81. 

11 C.J. p 186 note 7. 

Certiorari held not dismissible on 
ground no question of general pub¬ 
lic concern was involved.—Seaboard 
Air Line Ry. Co. v. Benton, 165 S.E. 
593, 175 Ga. 491, reversing 159 S.E. 
717, 43 Ga.App. 495, and conformed 
to 166 S.E. 219, 45 Ga.App. 832. 

51. R.I.—McLyman v. Pontbriand, 
163 A. 882. 

As to time retnmable 
The writ will not be dismissed for 
failure of the clerk to make it re- 
tumable to the ensuing term of 
court.—Lindheim v. Davis, 2 Tex.A. 
Civ.Cas. § 108. 

Pailnre of jadge to indicate official 
character 

Where recitals in bili of excep¬ 
tions Show that judge acted in his 
official capacity, his failure to attach 
words indicative of official character 
did not render -judgment dismissing 
certiorari void.—Russell v. Kenning- 
ton, 128 S.E. 581, 160 Ga. 467. 
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such as that it was dated later than the day on 
which it issued,^^ or was improperly indorsed or 
entitled in the name of the state,^3 or that relatores 
brief did not include a fair and concise statement 
of facts, where it shows what the issues were.^^ 
A mere discrepancy between the copy of the notice 
of the granting of the writ attached to the petition 
and the notice served on the attorney has been held 
not ground.55 Failure to pay the docket fee is not 
ground for setting aside an order granting the 
writ^^ 

b. Writ Improvidently Granted 

A writ of certiorari may be superseded or dlsmissed 
or quashed on the ground that it was improvidently 
granted. 

The writ may be superseded or quashed because 
improvidently granted,^^ especially where the peti- 
tioner joins in the motion to dismiss.^^ It may be 
dismissed or quashed where it clearly appears that 
discretion in granting the writ has been improperly 
exercised,^^ or where the papers on which the or¬ 
der of certiorari was granted are insufhcient in law 
upon their face,®® or where it appears that the pros¬ 
ecutor had no such interest as entitled him to sue it 
out,®^ or that he had a remedy by appeal, and failed 
to resort to it as he should have done,®^ or where 
substantial justice has been done, even though some 
irregularity of procedure has occurred, and entry of 


a regular and proper judgment will have the same 
resuit, as affects the rights of the certiorari peti- 
tioner.®3 The fact that the writ has been duly is- 
sued is immaterial, especially in those cases in 
which it has been issued on an ex parte applica- 
tion.®^ 

Want of jurisdiction to grant. A writ which the 
court had no jurisdiction to issue should be dis¬ 
missed,®® as where the writ has been improperly al- 
lowed by the judge out of court,®® or by a judge 
other than the one to whom the application is ad- 
dressed,®*^ or where the case is one of which the 
court is without jurisdiction.®® However, the 
granting of the writ by a judge of another circuit 
than that in which the case is pending is not ground 
for dismissal w^here the judge of the latter circuit 
certifies that he was absent at the time.®® 

Appeal pending. It has been held ground for 
quashal that an appeal was pending at the time of 
the issuance of the writ.*^® 

c. Insufficiency of Petition or Affidavit 

Insufficiency of the petition for the writ, or of the 
supporting affidavit, may constitute ground for the dis¬ 
missal or quashing of the writ. 

Insufficiency of the petition for the writ, in that 
its allegations do not show that the petitioner is en¬ 
titled to the writ, is ground for quashing the writ,*^^ 


52. N.J.—Mitchell v. Morris Canal, 
etc., Co., 31 N.J.Law 99. 

53. N.J.—State v. Justice, 24 N.J. 
Law 413—Readingr Tp. v. Dilley, 
24 N.J.Law 209—State v. Morris 
Canal, etc., Co„ 14 N.J.Law 411— 
State V. Hanford, 11 N.J.Law 71— 
State V. Kirby, 5 N.J.Law 9S2. 

54. Mo.—State ex rei. Gosselin v. 
Trimble, 41 S.W.2d 801, 328 Mo. 
760, quashing certiorari Gosselin 

V. Yellow Cab Co., App., 29 S.W. 
2 d 186. 

55. Ga.—^American Bonding, etc., 
Co. V. Adams, 52 S.E. 622, 124 Ga. 
510. 

56- La.—^Wisdom v. Btlle, 45 So. 
554, 120 La. 700. 

57- Fla.—Perlita v. Figarrota, 145 
So. 605, 106 Fla. 578. 

Ga.—Carter v. Atlanta Life Ins. Co., 
179 S.E. 80, ISO Ga. 419, dismissing 
certiorari 171 S.E. 729, 47 Ga.App. 
838—Gormley v. Public Indemnity 
Co.. 178 S.E. 154, 180 Ga, 140, dis¬ 
missing certiorari Public In¬ 
demnity Co. V- Gormley, 171 S.E. 
151, 47 Ga.App. 684. 
lowa.—Johnson v. Herring, 271 N. 

W. 175—^Price v. Town of Earl- 
ham, 157 N.W. 238, 175 lowa 576. 

N.J.—Sullivan v. Borough of Ram- 
sey, Sup., 139 A. 886 , reversed on 


other grounds 143 A. 364, 105 N.J. 
Law 142. 

N.Y.—People ex rei. Brooklyn 

Heights R. Co. v. Public Service 
Commission of the First Dist., 
166 N.Y.S. 825, 101 Misc. 10. 

Wis.—Hauser v. State, 33 Wis. 678. 

11 C.J. p 183 note 51. 

58. Colo.—People v. District Court 
of Second Judicial District in and 
for City and County of Denver, 179 
P. 808, 66 Colo. 49. 

Confession of erroneons issuance 

Colo.—People v. District Court of 
Second Judicial Dist. in s.Hd for 
City and County of Denver, 179 P. 
808, 66 Colo. 49. 

5(9. Ark.—^Floumoy v, Payne, 28 
Ark. 87. 

11 C.J. p 184 note 52. 

Discretion as to grant of writ see 
supra §§ 10-16. 

60. N.Y.—Reed v. Board of Stand- 
ards and Appeals of City of New 
York, 174 N.E. 301, 255 N.Y. 126, 
affirming 243 N.Y.S. 263, 230 App. 
Div. 21 , affirming 244 N.Y.S. 413, 
138 Misc. 187. 

ei. Mich.—^Morse v. Williams, 52 N. 
W. 629, 92 Mich. 250. 

11 C.J. p 184 note 53. 

Who may institute certiorari pro- 
ceedings see supra §§ 47-52. 

264 


612 . lowa.—Price v. Town of Earl- 
ham, 157 N.W. 238, 175 lowa 576. 
11 C.J. p 184 note 54. 

63. Fla.—Perlita v. Figarrota, 145 
So. 605, 106 Fla. 578. 

64. N.Y.—Peo. v. Sturgis, 80 N.Y. 
S. 194, 39 Misc. 448. 

11 C.J. p 184 note 55. 

65. Ala.—^Winn v. Freele, 19 Ala. 
171. 

66 . N.Y.—Peo. v. McDonald, 2 Hun 
70. 

67. Tenn.—^Duggan v. McKinney, 7 
Yerg. 21. 

11 C.J. p 184 note 61. 

What court or officer may allow writ 
see supra § 102. 

68 . Miss.—Board of Sup’rs of For- 
rest County v. Melton, 86 So. 369, 
123 Miss. 615. 

69. Ga.—^Prescott v. Carter, 76 Ga. 
103. 

70. N.M.—^In re Henriques, 21 P. 80, 
5 N.M. 169. 

N.C.—^Williams v. Williams, 71 N. 
C. 427. 

11 C.J. p 184 note 59. 

Appeal as precluding granting of 
writ see supra § 41. 

71. Ga.—^Nilsen v. City of La 
Grange, 191 S.E. 175, 55 Ga.App. 
676, transferred 189 S.E. 511, 183 
Ga. 742. 
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as where it contains no adequate or legal assign- 
ment of error,or does iiot state the case as pre- 
sented on argument;^^ ^nd this rule also applies 
where an amendment to the petition has been im- 
properly allowed.^^ Where, however, sufficient 
g^rounds for the issuance of the writ are alleged, 
it is not ground for a quashal that other grounds 
are set out which are not sufficient for such pur- 
pose;*^^ and separate and distinet writs will not be 
dismissed because they were issued on one peti¬ 
tion, where there has been no attempt to consoli¬ 
date themJ^ Furthermore, irregularities in suing 
out the writ or defects in the petition will not au- 
thorize a dismissal where a trial de novo is to be 
had,'^'^ or where the applicant has not been ruled 
to perfect it*^^ 

The fact that the petition is not sufficiently sup¬ 
po rted by affidavit, as required by statute, is ground 
for dismissal or quashing of the writ.*^^ How¬ 
ever, on motion to dismiss the writ because of the 


insufficiency of the affidavit, the petition may be 
cured by an answer which shows that the state- 
ments in the petition are true;^^ and the writ will 
not be dismissed because of the insufficiency of the 
affidavit where it substantially complies with the 
statute, and no specific objection is made thereto.^^ 

d. Pailure to Give Notice 

Faiiure to give notice, as required by statute or rule 
of court, as to the appllcation for the writ may consti¬ 
tute ground for dismissal. 

Faiiure to give, as required by statute or rule of 
court, notice of intention to apply for the writ,®^ 
or to serve notice of the date of the filing of the 
petition, together with a copy of the petition and 
brief, on opposing counsel,^^ or to make a rule on 
the opposite party to show cause against the issu¬ 
ance of the writ,^^ have been held grounds for dis¬ 
missal, unless the objection has been waived by 
appearance or otherwise.^^ 


La.—state v. Pleckinger, 90 So. ’768. 
150 La. 479. 

N.Y.—^People ex rei. Hunter Arms 
Co. V. Foster, 288 N.Y.S. 295, 247 
App.Div. 619. 

Or.—Holmes v. Cole, 94 P. 964, 51 
Or. 483. 

11 C.J. p 184 note 56. 

Failtire to aver fiUiig' of ‘bond or af- 
fldavit 

Ga,—^Nilsen v, City of La Grange, 
191 S.B. 175, 55 Ga.App. 676, trans- 
ferred 189 S.B. 511, 183 Ga. 742. 

If the writ has beeu iuadvertently 
issued the adverse party is not pre- 
cluded thereby from questioning the 
sufRciency of the petition.—Holmes 
V. Cole. 94 P. 964, 51 Or. 483. 

72. Ga.—Richards v. Harvey, 129 S. 
E. 1, 34 Ga.App. 219—Freedman v. 
Bush, 119 S.E. 421, 30 Ga.App. 757. 

73. U.S.—Davis v. Currie, 45 S.Ct. 
88 , 266 U.S. 182, 69 L.Ed. 234, dis- 
missing petition for certiorari Cur¬ 
rie V. Davis, 126 S.E. 119, 130 S.C. 
408. 

74. N.Y.—Peo. V. McAdoo, 110 N.Y. 
S. 140, 125 App.Div. 673. 

75. La.—Brown v. Union Indemnity 
Co., 105 So. 918, 159 La. 641, 54 A. 
L.R. 1439, annulling 2 La.App. 405. 

People v. MeComber, 7 N.Y.S. 
71. 

Preseuting question. of law as well 
as oae of fact 

Ga.—Louisville & N. R. Co. v. Love- 
lace, 101 S.E. 718, 24 Ga.App. 616. 

76. Tenn.—^Kennedy v, Parnsworth, 
3 Humphr. 242. 

77. Ala.—^Wright v. Hurt, 9 So. 386, 
92 Ala. 591—^Van Bppes v. Smith, 
21 Ala. 317. 

78. Pa.—Peffer v. Beatty, 1$ Pa. 
Dist 173. 


79. Ga,—Horton-Hughes Furniture 
Co. V. Broad Street Hotel Co., 9o 
S.E. 373, 22 Ga.App. 89. 

La.—Horvath v. Eppling, 113 So. 778, 
164 La. 93, dismissing certiorari 
Hovarth v. Eppling, 6 La.App. 682. 
Additional affidavit 
On motion to quash the writ be¬ 
cause the affidavit therefor was j 
made by attorney, instead of in per- 
son, plaintiff may show by affidavit 
why the origlnal affidavit was made 
by attorney, although thirty days 
have elapsed since the rendition of 
the judgment by the lower court.— 
Flanagan v, Murphy, 2 Wend., N.Y., 
291. 

Petition. by compaxiy verified by izi- 
dividual 

Where petition was in name of 
company, and verified by affidavit of 
an individual of the company that it 
was not filed for delay only, dis¬ 
missal as to company and sustaining 
as to individual was proper.—Hor¬ 
ton-Hughes Furniture Co. v. Broad 
Street Hotel Co., 95 S.B. 373, 22 Ga. 
App. 89. 

80. Ga.—Taylor v. Gay, 20 Ga. 77. 
Defect not cured by answer 

Where the answer of a magistrate, 
although verifying statements of 
fact in the petition for certiorari, 
does not establish that it was not 
filed for delay only, as required by 
statute, the certiorari is subject to 
dismissal as to any plaintiffs in cer¬ 
tiorari failing to make such affidavit 
—Horton-Hughes Furniture Co. v. 
Broad Street Hotel Co., 95 S.B. 373, 
22 Ga.App. 89. 

81. Tex.—Seeligson v. Wilson, 68 
Tex. 369. 

82. La.—State v. Pleckinger, 90 So. 
768, 150 La. 479. 
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Faiiure to serve notice of time and 
place of hearing as ground see in¬ 
fra § 144. 

As not rendering proceeding moot 
Where certiorari is applied for 
within the time prescribed by law, 
the proceeding is not rendered moot 
and subject to dismissal merely be¬ 
cause the petitioner faile^ to give 
notice of his intention to certiorari 
the case, and did not obtain the cer¬ 
tiorari until the opposite party had 
given bond for the property.—Smith 
v. Whitaker, 148 S.E. 746, 40 Ga. 
App. 73. 

83. Ga.—Seaboard Air Line Ry. v. 
Brewton, 102 S.B. 439, 150 Ga. 37, 
reversing 99 S.E. 226, 23 Ga.App. 
621. 

Faiiure to serve brief 

Under a rule of court, providing 
that notice of date of filing petition 
for certiorari, together with copy of 
petition and brief, if any, shall be 
served on counsel for respondent, a 
petition served on respondent, which 
petition fully set out grounds and 
authorities relied on, will not be dis¬ 
missed for faiiure to serve any brief 
or argument.—Seaboard Air Line 
Ry. V. Brewton, 102 S.E. 439, 150 
Ga. 37, reversing 99 S.E. 226, 23 Ga. 
App. 621. 

84. Mass.—Com, v. Downing, 6 
Mass. 72. 

Faiiure to give notice of time and 
place of hearing see infra § 144. 
Notice of appllcation see supra § 85. 

85. Ala.—U. S.'Health, etc., Ins. Co. 
V. Hili, 62 So. 954, 9 Ala.App. 222. 

La.—State v. Flecklnger, 90 So. 768, 
150 La. 479. 

Loss or waiver of right generally see 
infra § 137. 
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e. Failiire to AIlow Writ 

Issuance of the writ without being speciaiiy aliowed 
lay constitute ground for dismissal. 

It is ground for quashing the writ that it was 
ssued without being speciaiiy aliowed,except 
^'here the objection is waived by defendant volun- 
arily appearing without excepting to the writ be- 
:ause of such issuance,S" and except where the writ 
s a matter of right.^S The court, however, may 
efuse to quash the proceedings for the want of al- 
owance of the writ, if on examination it is appar- 
nt that it would ha ve been aliowed, or will be al- 
owed, on a new applkation.^^ 

f. Prematxire Application for, or Issuance of, 

Writ 

The writ may be .quashed because of a premature 
ssuance thereof; but not because of a premature prior 
Lpplication. 

The writ should be quashed where it was improp- 
Tly issued while the proceedings sought to be re- 
dewed were pending, and before the rendition of 
udgment.90 The pendency of a prior application 
:or the writ, prematurely made, is not ground for 
iuashal.91 

g. Erroneons Direction of Writ and Improper 

Parties 

A writ directed to, or Joined in by, Improper parties 
nay be dismissed or quashed as to such parties. 

Where the writ is directed to improper parties de¬ 
fendant, it should be dismissed, ^ 2 except where the 


defect has been cured by an affidavit, accompanying 
the w'rit, which properly describes the respondent, 
and by a return actually being made. ^ 3 

Where, however, the writ is addressed to an im¬ 
proper party as well as to the proper party, it will 
not be quashed except as to the improper party.94 
So also the joinder of parties who are not entitled 
to the writ with parties who are entitled to it as 
parties plaintiff is not ground for dismissal, since 
the defect may be reached by motion to strike out 
the parties improperly joined if 

a right to prosecute the certiorari, the remedy is to 
supersede the writ before the return is filed;^® nor 
will the writ be quashed because directed to an un- 
necessary party, if no command is made of him.^^ 
Moreover, the writ will not be quashed because,the 
officers to whom it is directed are given a wrong of- 
ficial designation.^^ 

If no motion is made to supersede or quash the 
writ, the question of improper parties plaintiff can- 
not be first urged at.the hearing by a motion for 
judgment on the pleadings,^^ and error in omit- 
ting to join a necessary party as relator is waived 
where no objection is made thereto until after a 
hearing on the merits.^ 

h. Want or Insnfficiency of Bond 

Want or Insufficiency of a certiorari bond may con¬ 
stitute ground for dismissing or quashing the writ. 

Where no bond has been given in compliance with 
the order allowing the writ, or as required by stat- 
ute,2 where a writ of error bond has been given, in¬ 


is. Mich.—Young: v. Kelsey, 9 N.W. 
453. 46 Mich. 414. 

Vash.—Leavitt v. Chambers, 47 P. 

455, 16 Wash. 353. 

.1 C.J. p 184 note 64, 

N^ecessity for allowance see supra § 

102 . 

17. Tenn.—Shields v. Greene Coun- 
ty, 2 Coldw. 60. 

Lioss or waiver of right generally 
see infra § 137. 

S. Pa.—^In re Young, 9 Pa. 215. 
Pa.—In re Thirty-fourth St., 81 
Pa. 27. 

O. Mich.—^Detroit Western Transit, 
etc., R. Co. V. Backus, 12 N.W. 861, 
48 Mich. 582. 

1 C.J. p 184 note 67. 
recessity for ftnal determination be¬ 
fore issuance of writ see supra § 
20. * 

^etitlon assigning exror on final 
jndgrment 

Where the petition contains an as- 
Lgnment of error on a final judg- 
lent, such as the overruling of 
iaintifC^s motion for a new trial, 
le writ is not dismissible, although 


a judgment directing a verdict sus- 
taining defendant^S plea of tender 
and limiting plaintiff’s recovery to 
the amount tendered is not a final 
one.—Guaranty Life Ins. Co. of 
Savannah v. Bell, 156 S.B. 319, 42 Ga. 
App, 415. 

91. Mich.—Rowe v. Rowe, 28 Mich. 
353. 

Wis.—State v, Weinfurther, 66 
N.W. 702, 92 Wis. 546. 

11 C.J. p 184 note 68. 

To whom writ directed see supra § 
105. 

93. Mich.—Wilson v. Gifford, 50 N. 
W. 392, 41 Mich. 417. 

94. Dak.—Champion v. Minnehaha 
County, 41 N.W. 739, 5 Dak. 416. 

N.J.—Mattia v. City of Newark, 196 
A. 202, 119 N.J.Daw 268. 

11 C.J. p 185 note 69. 

35si N.J.—State V. Kirby, 5 N.J.Law 
982. 

N.Y.—^Peo. V. Cheetham, 45 Hun 6. 

11 C.J. p 185 note 70. 

Technical irregnlaxity 
Where defendant is made a party, 
to certiorari by the garnishee to re- 
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view a judgment against the gar¬ 
nishee in favor of plaintiff, error in 
permitting the name of defendant to 
be stricken out. while technically ir- 
regular, does not affect the merits.— 
Mitchell V. Great Atlantic, etc., Tea 
Co., 68 S.E. 343, 7 Ga.App. 824. 

96. N.Y.—Peo. v. Feitner, 63 N.Y. 
S. 319, 30 Misc. 247, afiirmed 63 N. 
Y.S. 532, 49 ApR.Div. 385, afiirmed 
57 N.E. 624. 163 N.Y. 384. 

97. N.J.—State v. Rowan, 31 A. 224, 
57 N.J.Law 530. 

11 C.J. p 185 note 72. 

98. N.J.—State v. Morris Canal, 
etc., Co., 14 N.J.Law 411. 

99. Mo.—State v. Shocklee, 141 S. 
W. 614, 237 Mo. 460. 

1. N.Y.—Peo. V. McLean, 80 N.Y. 
254. 

Loss or waiver of right generally see 
infra § 137. 

2 . Ga.—Metropolitan Life Ins. Co. 
V. Monroe, 106 S.E. 209, 26 Ga.App. 
332—Georgian Co. v. Sutton, 89 S. 
B. 601, 18 Ga.App. 507. 

Tex.—Cotton v. Gammon, 4 Tex. 83. 
Althongli good as a conmLon-law 
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stead of a certiorari bond,^ where the bond is not 
filed until after the time limited for the allowance of 
the writ,^ where a bond is not given with two sure- 
ties as required by statute,^ where the surety^s name 
was signed by an attorney in fact whose authority 
did not accompany the bond,® or where an order 
to supply a lost bond is not complied with,*^ the writ 
will be dismissed. The writ will not be dismissed, 
however, for a clerical error in the date of the 
bond;® nor for defects in the condition of the 
bond where it is permissible to amend the bond,^ 
unless the party in whose favor the writ is issued 
fails or refuses, when required to do so, to make 
a good bondji® nor should the writ be quashed for 
insufficiency of the bond in amount without giving 
the petitioner an opportunity to amend the bond.^i 

Acceptance of security in ofen court On motion 
to dismiss the writ because of the insufficiency of 
the bond in that it was not properly signed and seal- 
ed, the court may decline to dismiss, and accept se¬ 
curity offered in open court.^2 

' Approval of bond, The writ may be dismissed 
on the ground that the certiorari bond has not been 
approved by the proper officer;!® but the writ 
should not be dismissed for failure of the clerk to 
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approve a bond which has been filed and acted on, 
and which the judge has approved.^^ 

Description of jndgment, On motion to dismiss 
the writ because the bond does not properly describe 
the judgment, the bond may be aided by the peti- 
tion for the writ and the transcripti® 

i. Absence or Insufficiency of Eeturn or Answer 

The writ may be dismissed for a failure to file a 
return or answep within the time limited therefor; but 
not for a mere incorrectness or insufficiency therein. 

Failure to file a return or answer within the time 
limited therefor may be ground for dismissing the 
writ,i® especially where the petitioner takes no 
steps to procure a return,^'^ but not where it is filed 
during the first term and before a motion to dismiss 
is made.i® 

Where an answer is properly filed, its incorrect¬ 
ness or insufficiency is no ground for the dismissal 
of the petition,^^ but the proper remedy for the par¬ 
ty complaining is by excepHon to the answer, as ex- 
plained supra § 130, and the filing of such excep- 
tion by plaintiff in certiorari does not constitute an 
admission that no legal answer has b€en filed so as 
to justify a dismissal of his petitiom^® If, however, 
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obliffation, if an instrument Is void 
as a statutory bond, defendant in 
certiorari may have the writ dis¬ 
missed when the bond does not com- 
ply with the statutory requirements, 
—Metropolitan Life Ins. Co. v. Mon- 
roe, 106 S.E. 209, 26 Ga.App. 332. 
Necessity for bond see supra §§ 90, 
91. 

3. Tenn.—^Love v. Hali, 3 Terg. 408. 

4. Ga.—Baker v. McDaniel, 13 S.E. 
130, 87 Ga. 18. 

5w Tex.—Mays v. Lewis, 4 Tex. 1. 

GL Ga.—^American Nat. Ins. Co. v. 
Jordan, 105 S.E. 852, 26 Ga.App. 
320. 

7. Tex.—Johnson v. McKissack, 20 
Tex. 160. 

8 . Tex.—Crenshaw v. Home Lumber 
Co., Civ.App., 296 S.W.‘ 342. 

8 . Ala.—^Davis v. Calhoun, 24 Ala, 
455. 

Mo.—Gossett V. Devorss, 73 S.W. 731, 
98 Mo.App. 641. 

11 C.J. p 1S5 note 8 $. 

Power to amend bond see supra § 
96. 

10 . Ala.—^Davis v. Calhoun, 24 Ala. 
455. 

11. Ala.—McClellan v. Allison, is, 
Ala. 671. 

111.—Hoare v. Harris, 14 111 . 35 . 

Pa.—Commonwealth v. Sprout, 14 
Pa.Dist, 356. . 

Tex.—Smith v. Wilson, 15 Tex. 132.’ 

12 . Tenn.—Lima v. Pinkston, 1 
Qyert 344. 


13. Ga.—Southeastern Mut. Pire 
Ins. Co. V. Davidson, 102 S.E. 460, 
25 Ga.App. 83—Georgian Co. v. 
Sutton, 89 S.E. 601, 18 Ga.App. 507. 

Certiorari issued before trial judge 
approved the boud may properly be 
dismissed.—Butters Mfg. Co. v. 
Starke, 169 S.E. 57, 46 Ga.App. 715— 
Butters Mfg. Co. v. Praley, 169 S.E.. 
55, 46 Ga.App, 715.. 

Judicial officer before whom oase 
. tried 

Where a writ has issued, it is 
proper, on the call of the case for 
trial, to dismiss the petition when 
it nowhere appears from the record 
that the bond has been approved by 
the judicial oflicer before whom the 
case was tried.—Southeastern Mut, 
Pire Ins. Co. v. Davidson, 102 S.E. 
460, 25 GaApp. 83. 

14«, Mo,—Gossett v. Devorss, 73 S. 

W. 731, 98 Mo.App. 641. 

Tex.—^Nelms v. Draub, Civ.App., 22 

S.W. 995. 

11 C.J. p 185 note 87. 

15. Tenn.—Lima v. Pinkston, 1 
Overt. 344. 

Tex.—Seeligson v, Wilson, 58 Tex. 
369—^Nelson v. Hart, Civ.App., 23 
S.W. 831, distinguishing and crit- 
icizing McMahah v. Chambers, 36 
Tex. 277. 

IG. Ala.—^Petition of Curtis, 81 So. 

145, 16 Ala.App. 653. 

Ga.—Mathis v. City of■ Nashville, 175 
S.E. 384, 49 Ga,App. 309—^Mathis 
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V. City of Nashville, 175 S.E. 383, 
49 Ga.App. 309—Allen v. McGuire, 
174 S.E. 147, 49 Ga.App. 60—Jones. 
V. Warlick, 138 S.E. 914, 37 Ga. 

. App. 56—^Mertins v. Gavalos, 111 
S.E. 684, 28 Ga.App. 438. 

Mich.—Harrington v. Otsego Coun- 
ty Board of Sup'rs, 184 N.W. 396, 
216 Mich. 104. 

11 C.J. p 185 note 89. 

17. Ga.—Fain v. Shy, 42 S.E. 94, 115 
Ga. 765—Mathis v. City of Nash¬ 
ville, 175 S.E. 384, 49 Ga.App, 309 
—Mathis V. City of Nashville, 175 
S.E. 383, 49 Ga.App. 309. 

Mich.—Harrington v. Otsego County 
Board of Sup’rs, 184 N.W, 396, 216 
Mich. 104. 

Failure to apply for additioual time 
or require answer 

Ga.—Mertins v. Gavalos, 111 S.E. 
684, 28 Ga.App. 438. 

IS. Ga.—Harrison v. May, 49 S.E. 
728, 121 Ga. 816—Sutton v. ‘State, 
48 S.E. 342, 120 Ga. 86 ^—Carter v. 
Cross, 128 S.E. 690, 34 Ga.App. i 49 . 

As ground for contempt but not dls- 
missal 

Ga.—Carter v. Cross, 128 S.E. 590, 
34 Ga.App. 149. 

15. Ga.—Marchman v. Brown, 85 S. 
E, 99, 143 Ga. 335—Baggs-Lang- 
ford Motor Co. v. Lewis, 129 S.E. 
16, 34 Ga.App. 205. 

20 .' Ga.—^Baggs-Langford Motor Co. 
V. Lewis, supra. 
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notice of such exceptions is not given to the op¬ 
posite party before the case is called in its order for 
hearing, certiorari may be dismissed on the ground 
that no sufficient answer has been made by the trial 
judge and because of the lack of such notice.^i 

j. Pailnre to Prosecute 

Pailure to prosecute the writ with due diiigence may 
be ground for its quashal. 

The writ may be quashed for failure to prosecute 
it with due diiigence,22 even after a return is hled,23 
as where there is inexcusable delay in bringing on 
the argument,24 or failure to file reasons for re- 
versal as required by rules of court,25 or, where it 
is plaintiffis duty to furnish the record to be re- 
viewed, he fails to use due diiigence in having a 
complete record made out but this rule does not 
apply where the petitioner has acted in good faith 
in the belief that he has fully performed his duty, 
and the transcript is not annexed to the writ be¬ 
cause of his failure to pay £ees.27 

k. Delay in Suing Out or Issuing Writ 

Failure to sue out or issue the writ within a reason- 
able, or the proper, time may be ground for quashing it. 

Where the applicant for the writ has been guilty 
of unreasonable delay in suing out the writ, it gen- 


erally will be quashed but where it has been al- 
lowed and duly prosecuted it will be presumed that 
the question of delay was considered on the appli- 
cation, and the writ will not thereafter be dismissed 
for delay in applying for it.29 Likewise the writ 
will be quashed where it has not been sued out un- 
til after the time limited by statute for its issu- 
ance;2^^ and the statute of limitations need not be 
set up in an answer,21 and, in some jurisdictions, it 
cannot be urged in the return.22 A failure to file 
the petition within the required time after judg- 
ment, however, has been held not to warrant quash¬ 
ing certiorari to review proceedings in an interme- 
diate court on appeal from a lower court.23 

Delay in issuing writ. It is a ground that the 
writ was not issued within the proper time after its 
allowance but not where the failure to issue the 
writ within the proper time after its allowance was 
occasioned by the fault of the opposite party.25 

L Remedy TJnavailing; Moot Question 

The writ may be dismissed where the remedy sought 
becomes unavailing, or the question involved becomes a 
moot one. 

Although properiy begun, a writ may be dismiss¬ 
ed, if the remedy thereby sought has become un¬ 
availing,2 2 or if the question involved has becomc 
merely a moot one.^"^ A writ to review an order 


21 . Ga.—Norris v. Sibert & Robin- 
son, 186 S.E. 199, 53 Ga.App. 440. 

22. 111.—^People v. Burdette, 120 N. 
E. 5l9, 285 111. 48, reversing 207 
IlLApp. 365. 

Nev.—^Dixon v. Second Judicial Dis- 
trict Court in and for Washoe 
County, 183 P. 312, 43 Nev. 159. 

11 C.J. p 186 note 92. 
failure to file abstract or brief 
lowa.—^Finch. v. Newby, 191 N.W. 
978. 

23. 111.—^People v. Burdette, 120 N. 
E. 519, 285 m. 48, reversing 207 
IlLApp.’ 365. 

24. N.J.—Shepherd v. Sliker, 31 N. 
J.Eaw 432. 

Ezcosable delay 

N.J.—Rogers v. McGowan, 140 A. 
670, 6 N.J.Misc. 261. 

Snfficiency of excuse 
That case was not noticed for trial 
at proper term was sought to be ex- 
cused only on grounds that prosecu¬ 
tor desired to strike from return tes- 
•timony at trial before town council, 
on ground that stenographer was not 
designated as required by statute, 
but evidence had in fact been taken 
by a court reporter and properiy cer- 
tified as correct, a motion to strike 
testimony was properiy denied, in 
view of unsubstantial and highly 
technical nature of grounds, and mo¬ 
tion to strike was not sufficient ex¬ 


cuse for failure to notice case for 

argument.—Darcy v. Town of West- 

fleld, 129 A. 428, 3 N.J.Misc. 651. 

Notice of hearing see infra § 144. 

25. N.J.—Bell V. Bergen Tp. Over- 
seers of Poor, 14 N.J.Law 131. 

26. Cal.—James v. Police Court of 
City and County of San Prancis- 
co, 178 P. 867, 39 CaLApp. 362. 

Although clerk required to return 
transcript 

Nev.—^Dixon v. Second Judicial Bis- 
trict Court in and for Washoe 
County, 183 P. 312, 43 Nev. 159. 

27. Nev,—^Dixon v. Second Judicial 
District Court in and for Washoe 
County, supra. 

28. Colo.—State Civil Service Com- 
mission of Colorado v. Cummings, 
265 P, 687, 688, 83 Colo. 379, citing 
Corpus Juris. 

11 C,J. p 186 note 96. 

Reasonable time for applying for 
writ see supra § 66. 

29. N.J.—State v. Manning, 40 N.J. 
Law 461. 

30. Ga,—Hudson v. Higgins, 164 S. 
E. 688, 46 Ga.App. 358—Jones v. 
Warlick, 138 S.E. 914, 37 Ga.App. 
56. 

La.—^W. J, Martinez & Bros. v. Mur- 
ray, 90 So, 366, 149 La. 982. 

Or.—Southern Oregon Co. v. C^os 
County, 47 P. 852, 30 Or. 250. 

11 C.J. p 186 note 97. 
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Statutory time for suing out writ 
see supra § 64. 

failure to serve within required time 
Where a magistrate, whose deci- 
sion is sought to be reviewed by cer¬ 
tiorari, was not served with the pe¬ 
tition within the legally required 
time, and such failure is not shown 
to have been due to no negligence or 
fault of plaintilf in certiorari, a mo¬ 
tion to dismiss may properiy be sus- 
tained.—Jones v. Warlick, 138 S.E. 
9L4, 37 Ga.App. 56. 

31. Or.—Southern Oregon Co. v. 
Coos County, 47 P. 852, 30 Or. 250. 

32. N.Y.—Peo. V. MacLean, 19 N. 
Y.S. 56, 64 Hun 205. 

11 C.J. p 186 note 99. 

33. Fla.—^Edwards v. Knight, 132 
So. 459, 100 Fla. 1704. 

34. lowa.—Snyder v. Roper, Morr. 
229. 

Neglect to take out writ in reason¬ 
able time after allowance as pre- 
cluding right see supra § 103. 

35y Ga.—^Hopkins v. Suddeth, 18 Ga. 
518. 

11 C.J. p 186 nqte 2. 

sa N.J.—State v. Reed, 31 N.J.Law 
133. 

37. Cal.—^Eiseman v. Daugherty, 215 
P. 1032, 61 CaLApp. 783. 

Ga.—^Hoard v. Jordan, 99 S.E. 144, 
1.45, 2'3 Ga.App. 656, citing Corpus 
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in an action will be quashed where the action it- 
self has been dismissed, so as to terminate the con- 
troversy,^^ or where the order of the lower court 
is revoked on application of the party on whose 
motion it was made,^^ or where it appears that pe- 
titioner consented to the vacation of the order 
sought to be reviewed,^® or where the court or 
board to which the writ is issued has been abolish- 
ed,^^ or where the relator in certiorari has ob- 
tained adequate relief in another actioni ^ So 
alsOi where injunction proceedings sought to be re- 
viewed are terminated or become unenforceable 
after the writ is issued, the writ should be dismiss- 
ed.'^^ Where the return to the writ shows that the 
writ has served its purpose it will be recalled.'*^ 

§ 136. Who May Dismiss 

The writ may be dismissed at the instance of one of 
the parties; or in a proper case the court may dismiss of 
Its own motion. 


The court may quash or dismiss the writ on the 
motion of either party.^^ As in other proceedings, 
plaintiiT in certiorari may dismiss or discontinue,^® 
and the writ will be dismissed on his motion, on his 
suggesting to the court that he has released his in- 
terest in the subject matter in dispute.*^*^ Leave to 
appear specially for the purpose of making a mo¬ 
tion to quash the writ may be granted defendant 
without the reasons being set out in writing, unless 
plaintiff objects in which case the reasons for the 
application should be set forth in a petition.^^ 
Dismissal by court on own 7notion. If at any 
time the court is advised that the writ has improp- 
erly been issued, it may in the exercise of its dis- 
cretion dismiss the writ on its own motion without 
any application for dismissal being made by either 
party,as where it appears that the proceeding is 
void,^® that the writ was not applied for within a 
reasonable time,^^ or that the question involved has 
become moot.^^ It has been held that, although a 


Juris—City of Savannah v. Mon- 
roe, 95 S.E. 731, 22 Ga.App. 190. 
iQwa.—McGrath v. District Court of 
Adams County, 217 N.W. 823, 205 
lowa 191.' 

La.—Miller v. Molony, 103 So. 162, 
157 La. 811. 

11 C.J. p 187 note 9. 

Coutroversies held uot moot 
U.s.—Wayne United Gas Co, v. 
Owens-Illinois Glass Co., W.Va., 
57 S.Ct. 382, 300 U.S. 131, 81 L. 
Ed. 557, reversing, C.C.A., 84 F.2d 
965, certiorari granted 57 S.Ct, 41, 
299 U.S. 528, 81 L.Ed. 389. 

Ga.—Johns v. -McBride, 112 S.E. 

831, 28 Ga.App. 686. 

Custody of minor children 
Where, on appeal in a divorce ac¬ 
tion, the court determined that 
plaintiff was entitled to a divorce 
and remanded the cause with direc- 
tions to make orders with reference 
to the custody of minor children, 
matters presented on writ of certio¬ 
rari in a suhsequent proceeding to 
determine the custody of such minor 
children became moot.—^McGrath v. 
District Court of Adams County, 217 
N.W. 823, 205 lowa 191. 

Ezpiration of term of office 
Where writ of certiorari, was 
sought to prevent suspension of 
county commissioner from office 
pending trial on accusation, but com- 
missioner’s term of office had ex- 
pired before certiorari case was 
reached on merits, questions pre* 
sented are moot.—Muse v. Long, 29 
P.2d 51. ,167 Okl. 159. 

Betum of seized property 

Certiorari to review action of 
court in ordering retum of copper 
boilers and cans 'seized under a 
search warrant presents only a moot 
question where the property has 


been returned and the person to 
whom it was returned is not a party 
to the proceeding.—^Hammond v. Des 
Moines Municipal Court, 197 N.W. 
628, 197 low^a 511. 

Abstract questions as not ground for 
certiorari see supra § 32. 

38. lowa.—Blodgett v. Brennan, 123 
N.W. 946. 

La.—Foster v. Shreveport, 68 So. 134, 
136 La, 1087. 

Nev.—State v. Ne vada Third Judi- 
cial Dist. Ct., 71 P. 664, 27 Nev. 58. 
Wash.—State v. Pierce County Su¬ 
perior Court, 91 P. 668, 47 Wash. 
35. 

39. La.—Tyson v. Spearman, 174 So. 

^ 269, 187 La. 2^3. 

40. Cal,—^Vignaut v. Superior Court 
of Sacramento County, 191 P. 1112, 
48 Cal.App. 554. 

41. Wis.—State v. Rosenthal, 191 N. 
W. 562, 179 Wis. 243. 

42. Mo.—State ex reL Pitcairn v. 
Shain, 106 S.W.2d 902, dismissing 
,certiorari State ex rei. Pitcairn v. 
Public Service Commission of Mis- 
souri, App., 100 S.W.2d 636, trans- 
ferred 90 S.W.2d 392, 338 Mo. 180, ' 
reversed State ex rei. Wabash 
Ry. Co. V. Shain, 106 S.W.2d 898, 
341 Mo. 19, mandate conformed to 
State ex rei. Pitcairn v. Public 
Service Commission, 110 S.W.2d 
367. 

43. La,—Broussard v. Democratic 
Executive Committee of Evange- 
line Parish, 146 So. 313, 176 La. 
620. 

11 C.J. p 187 note 11. 
lujnnctions in election proceedings 
La.—Porter v. Conway, 159 So. 725, 
181 La. 487—Broussard v. Demo- 
.cratic Executive Committee of 
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Evangeline Parish, 146 So. 313, 176 
La. 620. 

44. La.—St. Bernard Trappers Ass’n 
V. Michel, 109 So. 917, 161 La. 1106. 

45. Ark.—Plournoy v. Payne, 28 
Ark. 87. 

46. m.—^Joliet, etc., R. Co. v. Bar- 
rows, 24 111. 562. 

11 C.J. p 187 note 18. 

47. Ohio.—Lewis v. Lewis, 15 Chio 
715. 

48. Del.—McLaughlin v. Sentman, 
47 A. 1014, 18 Del. 565. 

49. Fla.—Fidelity & Casualty Co. of 
New York v. Plumbihg Depart¬ 
ment Store, 157 So. 506, 117 Fla. 
119—^Ferlita v. Figarrota, 145 So. 

' 605, 106 Fla. 578. 

111.—^People V. Burdette, 120 N.E. 
519, 520, 286 111. 48, reversing 207 
111.App. 365, citing Corpus Juris— 
People ex rei. Oberhart v. Durkin, 
App., 1 N.B.2d 882, 885, citing Cor¬ 
pus Juris. 

j La.—State v. Fleckinger, 90 So. 768, 
150 La. 479. 

N.J.—State V. Jersey City Water 
Com’rs, 30 N.J.Law 247. 

11 C.J. p 187 note 21. 

50. Ga.—Standard Gas Products Co. 
V. Vismor, 121 S.W. 854, 31 Ga. 
App. 418. 

Pasrmeut of costs not shown 

Ga.—Standard Gas Products Co. v. 
Vismor, supra. 

51. Colo.—State Civil Service Com¬ 
mission of Colorado v. Cummings, 
265 P. 687, 83 Colo. 379. 

Delay in suing out writ as ground 
for dismissal generally see supra 
§ 135 k- 

52. La.—Miller v. Molony, 103 So. 
162, 157 L^ 811. 

Moot question as ground for dis¬ 
missal generally see supra § 135 1. 



§ 137 


CEETIORABI 


14 C.J.S. 


motion for dismissal has been made, the court may 
dismiss for reasons other than those alleged in the 
motion,but there is also authority to the con- 
trary.54 

§ 137. Loss or Waiver of Right 

The Hght to quash or dismiss a writ of certiorari 
may be lost or waived by a failure to move in the matter 
with diilgence, or by taking some action inconsistent 
with the existence of the right. 

The right to quash or dismiss may be lost or 
waived by failure to move with diligence;^^ but 
not where the motion is acted on with due diligence, 
and the delay is partly caused by the court being 
in vacation.56 Where a party aggrieved has a right 
of review, and the only question is as to the fonn 
of the remedy, a motion to dismiss will be denied 
where not made promptly, but instead after the op- 
posing party has gone to the expense of preparing 
for the hearing of the cause.^*^ 

The right to a dismissal, however, is not lost by 
permitting a motion for an amended return.^^ 
Furthermore, a waiver of notice of the sanction of 
the writ and of the time and place of hearing will 
not deprive a party of his right to dismiss, if that 
right has been reserved.^^ The making of a return 
does not waive the right to move to dismiss the 
writ on the ground that the party prosecuting it is 
not an interested party;®® but the answer or re¬ 
turn may cure a defect in the petition, as a ground 
of dismissal, by setting out evidence which the pe¬ 
tition failed to set out.®^ Where the petition is 
void, as by reason of its not being filed within the 


statutory time, the pendency of a traverse to a void 
answer will not preclude a dismissal.®^ The non- 
observance of a statute or rule, requiring the filing 
of an abstract of record, as explained supra § 135 a, 
as a ground for dismissal, cannot be waived.®® 

§ 138. Dismissal by Stipulation 

The writ may be dismissed on a stipulation of the 
parties to that effect. 

Where the parties stipulated that the proceedings 
should be dismissed, the dismissal will not be re- 
fused merely on the protest of an attorney for one 
of the parties whom,the record does not show will 
be injured by the dismissal.®^ An agreement for 
dismissal, however, made by commissioners indi- 
vidually without any resolution of the board au- 
thorizing the agreement is not binding.®® A dis¬ 
missal of the writ on stipulation is not an adjudi- 
cation that certiorari is plaintifFs only remedy.®® 

§ 139. Motion 

a. In general 

b. Time for motion 

c. Motion papers 

a. In Greneral 

The proper remedy to supersede or to dismiss or 
quash a writ of certiorari Is by a motion to supersede 
or a motion to dismiss or quash the writ, In the court 
of the district to which the writ is returnable. 

The proper remedy in a case where the writ 
should be superseded or quashed is respectively 


53L Ala.—Tndependent Pub. Co. v. 
American Press Assoc., 15 So. 947, 
102 Ala. 475. 

Ga.—^Hudson v. Higgins, 164 S.E. 

688, 45 Ga.App. 358. 

Tex.—0’Brien v. Dunn, 5 Tex. 570. 

54. Dak.—Champion v. Minnehaha 
County Bd. of Comrs., 41 N.W. 739, 
5 Dak. 416. 

55. Ga.—Southern Pac. Co. v. Davi- 
son-Paxon Co., 165 S.E. 862, 45 Ga. 
App. 719. 

Mo.—State v. Shocklee, 141 S.W. 614, 
237 Mo. 460. 

Pa.—Cooke v. Reinhart, 1 Rawle 317. 
Tenn.—City of Nashville v. Mason, 
11 Tenn.App. 344. 

Waiver: 

As to omittingr to join necessary 
party see supra § 135 g. 

Of: 

Failure to give notice see supra 
§ 135 d. 

Objection to issuance of writ 
without allowance thereof see 
supra § 135 e. 

sa, Tex.-^renshaw v. Home Lrum- 
ber Co., Civ.App., 296 S..W. 342. 


Action after retnm term 

Where a motion to dismiss was 
filed at the flrst term of court to 
which it was returnable, it was not 
thereafter waived because it was not 
considered until later, in view of the 
fact that the delay was partly caused 
by the vacation of the court.—Cren- 
shaw V. Home Lumber Co., supra. 

57. Mich.—Moinet v. Burnham, 106 
N.W. 1126, 143 Mich. 489. 

58. N.T.—^Peo. V. McDonald, 2 Hun 
70. 

59. Ga,—Industrial Aid Assoc. v. 
Carlyle, 37 S.B. 990, 112 Ga. 689. 

60. Or.—Garrison v. Malheur Coun¬ 
ty Ct„ 101 P. 900, 54 Or. 269. 

61. Ga,—Kelley v, Jones, 96 S.E. 
181, 22 Ga.App. 444. 

Too late to dismiss 
Where judge of superior court 
sanctioned petition for certiorari to 
review judgment of ordinary, and 
ordinary. in his answer set out evi- 
dence given before him, failure of 
petition to set out evidence was sup- 
plied, and at the hearing it was too 
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late to dismiss petition for such de¬ 
fect.—Kelley v. Jones, 96 S.E. 181, 
22 Ga.App. 444. 

62. Ga.—^Kirkland v. Luke, 117 S.E. 
259, 30 Ga.App. 203. 

63. Mo.—State ex rei. Egan v. Trim- 
, ble, 291 S.W. 468. 

A rule of court authorizing the 
waiver of objectious to abstracts 
does not permit respondent to waive 
the failure to print and file an ab¬ 
stract as a ground for dismissal.— 
State ex rei. Consolidated School 
Dist. No. 8 of Newton County v. Cox, 
18 S.W.2d 61, 323 Mo. 43, dismissing 
certiorari Boswell v. Consolidated 
School Dist. No. 8 of Newton Coun¬ 
ty, App., 10 S.W.2d 665. 

64. Mich.—^Buchanan v. Moore, 71 
N.W. 1116, 113 Mich. 555. 

65. 111.—^McManus v.‘ McDonough, 

107 111. 95. . 

66. N.Y.—Village of Elmira Heights 
V. ,Town of Horseheads, 250 N.T.S. 
50, 145 Misc. 147, affirmed 254 N.T. 
S. 418, 234 App.Div. 270, affirmed 
184 N.E. 70, 260 N.Y. 507. 
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by a motion to supersede or by a motion to dis- 
miss or quash,®*^ even though the statute makes no 
provision for such a motion.^^ Where, under the 
local practice, an order of certiorari is substituted 
for the writ, a motion to vacate the order is the 
proper procedure.®^ After the issuance of the writ 
the proper procedure is by motion for the dis- 
missal or quashal of the writ,*^® ^nd not by demur- 
rer to the petition, as noted supra § 84, or by ob- 
jection to the jurisdiction of the court.*^! 

A' motion to quash the writ for insufficiency of 
the petition is tantamount to a demurrer to the 
petition, and brings the sufficiency of the appli- 
cation into question;*^^ and a demurrer filed with 
the answer may be treated as a motion to quash 
On the other hand an exception to the petition for 
the writ is equi valent to a motion to dismiss, and a 
judgment for defendant on such an exception is 
practically the same as a dismissal;75 althqugh it 
is not the preferred practice to object to the suffi¬ 
ciency of the petition for the writ by exceptions, 
but a motion should be made to dismiss.76 

Demurrer to the return. The writ may be quash- 
ed for insufficiency of the petition therefor on de¬ 


murrer to the return,under the familiar rule that 
demurrant may be ousted because of the insufficien¬ 
cy of his own pleading, as explained in the C.J.S. 
title Pleading § 262, also 49 C.J. p 443 note 55 ct 
seq. 

Where 'made. A motion to dismiss should be 
made in the district to which the writ is return- 
able,*^^ in the court having jurisdiction thereof;'^^ 
except that to save delay it may be directed to be 
made in another district in which the court is sit- 
ting.so It has been held that the motion may be 
made at chambers.^^ 

Notie e of motion. Proper notice of the motion 
should be given to the adverse party.^^ 

b. Time for Motion 

The motion, generally, should be made not later 
than the term of court to which the writ is returnabie; 
and, according to local practice, may be made either be- 
fore or after the return day of the writ. 

The time when the motion may be made is largely 
governed by the local practice, although it should 
be made at the earliest opportunity.84 It is gener¬ 
ally held that it must be made not later than the 
term of court to which the writ is returnabie,^5 


67. lowa.—Pehrman v. Sioux City, 
249 N.W. 200, 216 lowa 286. 

—State v. District Court of- 
Second Judlcial Dlst. in and for 
Silver Bow County, 272 P. 525, 83 
Mont. 400. 

N.Y.—City of .Albany v. Town bf 
Coeymans, 2 N.Y.S,2d 735, 253 App. 
Div. 436. 

Or.—^Fay v. City of Portland, 195 P. 
S2S, 99 Or. 490. , 

11 C.J. p 187 note 29. 

68. Mont.—State v. District Court 
of Second Judicial District in and 
for Silver Bow County, 272 P. 525, 
82 Mont. 400—State ex rei. Exam- 
ining and Triai ]^oard of Police 
Department of City of Butte v. 
District Court of. Second Judicial 
District in and for Silver Bow 
County, 190 P. 295, 58, Mont. 90, 
distinguishing Garrison v. Rich- 
ardson, 101 P. 900, 54 Or. 269. 

69. N.Y.—Reed v. Board of Stand- 
ards and Appeals of City of New 
York, 174 N.E. 301, 255 N.Y. 126— 
People ex rei. Hunter Arms Co. v. 
Poster, 288 N.Y.S. 295, 247 App. 
Div. 619, . 

70l lowa.—^Pehrman v. Sioux City, 
249 N.W. 200, 216 lowa- 286—Tut- 
tle V. Hutchison* 151 N.W. 844, 
173 lowa 503. 

Or.—^Pay v. City of Portland, 195 P. 
828, 99 Or. 490. 

71. Iowa.-^Tuttle v. Hutchison, l5f 
N.W. ’ 845, 173 lowa 503. 

TO. lowa,^—Consolidated Independ- 

ent School Corporation of St. An- 
.thony, Marshall County v. Shutt, 


201 N.W. 335, 338, 199 lowa 111, 
citing Corpus Juris. 

N.Y.—Reed v. Board of. Standards 
and Appeals of City of New York, 
174 N.E. 301, 255 N.Y. 126, affirm- 
Ing 243 N.Y.S. 263, 230 App.Div. 
21, affirmingr 244 N.Y.S. 413, 138 
Misc. 187. 

11 C.J. p 187 note 30. 

Motion held demurrer in effect 

Motion to quash certiorari for 
want of jurisdiction and rig-ht to re- 
lief prayed on face of petition was 
in effect a demurrer.—^Villagre of 
Grandview v. McElroy, 9 S.W.2d 829, 
222 Mo.App. 787. 

73. Tex.—^American Bankers' Ins. 
Co. V. Flowers, Civ.App., 64 S.W.2d 
806. 

74. Vt.—^Davidson v. Whitehill, 89 
A. 1081, 87 Vt. 499. 

75. Tex.—^Ellett v. Moore, 6 Tex. 

, 243. 

76. Tex.—Ellett v. Moore, supra. 

77. Wis.—State v. Timme, 36 N.W. 
325, 70 Wis. 627. 

78. N.Y.—^Peo, v, Cooper, 57 'How. 
Pr. 463. 

11 C.J. p 188 note 36. 

79. N.J. —Santangelo v. Civil Serv¬ 
ice Commission of New Jersey, 167 
A. 193, 11 N.J.Misc. 532. 

11 C.J.-p 188 note 36 [a]. 

' Memher of court sittingr alone is 
; withOut'^ jurisdiction to dismiss the 
writ, after a return has been made 
to The court in banc.—Santangelo v. 
Civil Service Commission of New 
Jersey, supra. 


Itt New Yorlc 

(1) Motion to vacate order of cer¬ 
tiorari on ground that petition failed 
to state facts suifLcient to warrant 
granting of orders could properly be 
made at special term at which or¬ 
ders of certiorari were granted.— 
People ex rei. Hunter Arms Cd. v. 
Poster, 288 N.Y.S. 295, 247 App.Div. 
619. 

(2) Supreme court, appellate divi- 
sion, however, would retain jurisdic¬ 
tion of motion to vacate order of 
certiorari granted at special term 
without notice to respondents and 
made returnabie at appellate divi- 
sion in first instance.—People ex rei. 
Hunter Arms Co. v. Poster, supra. 

80. Pa.—^Ewing v. Filley, 43 Pa. 384. 

81. D.C.—^Maxwell v. Creswell, 10 
D.C. 374. 

82. N.J.—State v. Applicants, 3 N. 
J.Law 505. 

11 C.J, p 189 note 67. 

188. La.—Bloomdeld v. Thompson, 
64 So. 853, 134 La. 923. 

11 C.J. p 188 note 38. 

84. Tenn.—Chappel v. Jones, 8* 

Humphr. 107—City of Nashville v. 
Mason, 11 Tenn.App. 344. 

8S>; Tex.—Scott v, Tate, Civ.App., 

' 28 S.W;2d 848. 

11 C.J. p 188 note 39. 

As fiaciiLg limitatiou of time for filiag* 
motion 

Statute authorizing adverse party 
to move to dismiss certiorari at first 
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at least if the application is based on mere irregu- 
larities in connection with the issuance of the 
writ,^^ and this rule applies although the cause has 
been continued;^^ ^nd so, although the writ is re- 
turned before the return day.SS Furthermore, the 
fact that a motion is made and overruled at the 
return term does not authorize a supplemental mo¬ 
tion, embracing additional grounds, to be made at 
a succeeding term.^^ 

Where, however, the ground for dismissal is that 
the writ has been improvidently issued, it may be 
dismissed after the return term,^® and even after 
entering on the merits of the cause,especially 
where the writ is issued without a hearing on the 
understanding that opposing counsel reserves the 
right to raise objection to the remedy on the hear¬ 
ing on the return of the writ.^^ Oftentimes, if not 
generally, however, such a dismissal, on the hear¬ 
ing, is by the court of its own motion.^^ More- 
over, the rule that the motion to dismiss must be 
made at the return term does not apply where the 
grounds on which it is based have arisen after the 
return term,^^ or where the moving party did not 
have earlier notice of the writ or removal of the 
cause.Generally, a motion to quash is too late 
where not made until after the submission of the 
case.^® 


Before or after return. Whether the motion may 
or must be made before the return is variously de- 
cided in different States. It has been held that the 
motion may be made before the return of the writ,^^ 
and that it cannot be made after the return.^S On 
the other hand, it has been held that the motion may 
be made after the return,99 and that it cannot be 
heard before a return.^ In accordance with the dis- 
tinction noted in § 134, it has been held that, while 
both motions may be based on the same grounds, 
yet a motion to supersede may be made befor^ the 
writ is returned, while a motion to quash can be 
made only after the return.2 Where the motion to 
dismiss the petition is made after a return, it is in 
effect a motion for judgment on the pleadings.3 

In New York, although the earlier decisions are 
somewhat conflicting, it is now held that the motion 
must be made before the return day, where it is in 
the nature of a demurrer to the petition,^ as where 
it appears on the face of the writ that it is insuffi- 
cient in law, and that it does not lie to review the 
acts complained of;^ or that it may be made, on 
the papers on which it was granted or on addition¬ 
al affidavits, either before or after the return there- 
to.® 

Before return term. Where the writ has been 
actually returned, a motion may be made and the 


term of court to which it is return- 
able flxes limitation of time for fll- 
ing motion; and proceedings for cer¬ 
tiorari cannot be dismissed on mo¬ 
tion filed after expiration of that 
term.—Scott v. Tate, Tex,Civ.App., 
28 S.W.2d 848—IX C.J. p 188 note 39 
Ca3. 

86. Ala.—Smith v. Hearne, 2 Stew. 
& P. 81. 

11 C.J. p ISS note 40, 

87. Tex.—^Burns v. Bishop, Civ.App., 
29 S.W. 83. 

11 C.J. P 188 note 40 [a]. 

88. N.Y.—^Hochstrasser v. Wolgrove, 
2 Hili 386—Sawyer v, Wood, 18 
Wend. 631. 

89. Tex.—Gulf, etc., R. Co. v. Con- 
ner, 2 Willson, Civ,Cas.Ct.App. § 
109. 

90. Ark.—Randle v. Williams, 18 
Ark. 380. 

N.J.—State V. New Brunswick, 38 
N.J.Law 320—State v. Blauvelt, 34 
N.XLaw 261—State v. Ten Eyck, 
18 N.J.Law 373—Haines v. Cam- 
pion, 18 N.J.Law 49. 

91. Ark.—^Flournoy v. Payne, 28 
Ark. 87. 

11 C.J. P 188 note 43. 

Nev.—Chapman v. Justice Court 
of Tonopah Tp., Nye County, 86 P. 
652, 99 P. 1077, 29 Nev. 154. 


93. Ark.—^Plournoy v, Payne, 28 
Ark. 87. 

111.—People V. Burdette, 120 N.R 
519, 285 m. 48, reversing 207 111. 
App. 365. 

Dismissal by court on own motion 
generally see supra § 136. 

94. Tex.—Johnson v. McKissack, 20 
Tex. 160. 

Failure to supply lost bond 
A motion to dismiss, based on the 
failure of piaintiff in certiorari to 
comply with an order to supply a 
lost bond, may be entertained after 
the return term.—^Johnson v. McKis¬ 
sack, 20 Tex. 160. 

95. Tenn.—Gardner v. Barger, 4 
Heisk. 668. 

11 C.J. p 188 note 40 [b], 

96. Ala.—^U. S. Health, etc., Ins. Co. 
V. Hili, 62 So. 954, 9 Ala.App. 222. 

97. 111.—^Deslauries v. Soucie, 78 N. 
B, 799. 222 111. 522. 113 Am.S.R 
432, affirming 122 IlLApp. 81. 

Mo.—State ex rei. Gardner v. Har- 
ris, 227 S.W. 818, 286 Mo. 262— 
State V. Fraker, 68 S.W. 676, 168 
Mo. 445. 

Wash.—Spooner v. Seattle, 33 P. 963, 
6 Wash. 370. 

98. IlU—^Kusel v. Chicago, 121 111. 

App. 469—School Directors v. 

School Trustees, 91 111.App. 96. - 
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99. Utah.—Crosby v. Probate Ct, 6 
P. 552, 3 Utah 51. 

11 C.J. p 189 note 50. 

1. Ala.—Byars v. Town of Boaz, 
155 So. 383, 229 Ala. 22—St. John 

V. Richter, 52 So. 465, 167 Ala, 656. 

2. Wis.—State v. Milwaukee Coun¬ 
ty, 16 N.W. 21, 58 Wis. 4—State v. 
Fond du Lac, 35 Wis. 37. 

3. lowa.—Pricit v. Earlham, 167 N. 

W. 238. 

4. N.Y.—^Reed v. Board of Stand- 
ards and Appeals of City of New 
York, 174 N.E. 301, 255 N.Y. 126, 
affirming 243 N.Y.S. 263, 230 App. 
Div. 21, affirming 244 N.Y.S. 413, 
138 Misc. 187. 

11 C.J. p 189 notes 55, 56. 

Motion to quash writ to review as- 
sessment will be denied where it is 
made after the return is filed.—^Peo- 
ple ex rei. Glen Head Realty Co. v. 
Garland, 131 N.Y.S. 180, 72 Misc. 413. 

5. N.Y.—Peo. V. Buffalo, 109 N.Y.S. 
991, affirmed 111 N.Y.S. 924, 127 
App.Div, 851, reversed on other 
grounds 96 N.E. 466, 193 N.Y. 249. 

6. N.Y.—City of New York v. Nix- 
on, 183 N.Y.S. 6, 111 Misc. 224— 
People ex rei. Brooklyn Heights 
R. Co. V. Public Service Commis* 
sion of the First District, 16$ N. 

, -Y.S. 825, 101 Misc. 19. 
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writ quashed, although it is not returnable until the 
next term of court.'^ 

Want of prosecution may be taken advantage of 
by a motion to dismiss made at any time.^ 

c. Motion Papers 

The motion shouid specffy the particulap grounds re- 
iied on for dismissal or quashai; and shouid be in the 
form required for motfons in general. 

The motion papers shouid be in the form required 
for motions in general, as explained in CJ.S. title 
Motions and Orders § 10, also 42 CJ. p 476 note 1- 
p 479 note 46, and shouid specify the particular 
grounds relied on for dismissal or quashai;^ and 
shouid be made either on the papers on which the 
writ was granted or on additional affidavits.^^ The 
motion may be denied where it is not properly enti- 
tlcd.^^ 

Signature. The motion papers must be signed by 
the proper party.^^ However, an objection that a 
motion to dismiss is not signed must be made be- 
fore the court acts on the motion, or else it will be 
waived.^2 

§ 140/ Hearing and Determination of Motion 

a. In general 

b. Conclusiveness of petition and writ 

c. Extrinsic evidence 

d. Determination 

a. In General 

On the hearing of the motion, the court may gener- 


ally consider the petition for the writ, the writ, the mo¬ 
tion papers, and other matters of record before it. 

On the motion coming on for hearing, the court 
or judge has before it the petition for the writ, the 
writ, the motion papers, and the return if one has 
been made. If the record has been retumed, it may 
•be referred to and considered in determining the 
merits of the motion,^^ and consideration of the 
motion ordinarily shouid be confined to such rec- 
ord.^5 If the writ commands a certification of a 
full, true, and complete transcript of all the rec- 
ords, the court is not authorized to pass on a mo¬ 
tion to dismiss or quash, without having the entire 
record before it;i® but it has been held that the 
reviewing court is not deprived of its jurisdiction 
because of a deficiency in the record if the petition 
has attached to it, as exhibits, copies of the proceed- 
ings, and the return in the clerk^s office also has 
such copies.^*^ In considering the sufficiency of an 
affidavit on a motion to dismiss, the affidavit shouid 
not be strictly construed.^^ 

In some States the merits of the writ will not be 
heard on a motion to quash and it has been held 
that only the petition will be considered on such a 
motion,^® and that where it appears on the face of 
an order for certiorari that it is insufficient in law, 
and that a review by certiorari does not lie, the 
court may quash the order on the moving papers 
alone.21 

On the hearing of the motion, the question may be 
raised and decided whether the petitioner shouid 
have pursued some other remedy.22 


7. Tex.—Scott V. Tate, Civ.App., 28 
S.W.2d 848. 

Wis.—Hauser v. State, 33 Wis. 678. 

8. N.J.—^Anonymous, 16 N.J.Law 

394. 

9. IU,—Carroll v. Houston, 173 N.E. 
657. 341 111. 531. 

Tenn.—City of Nashville v. Mason, 
11 Tenn.App. 344. 

11 C.J. p 189 notes 62, 63. 

Befect 131 bond * 

A general motion to dismiss the 
writ does not reach a defect in the 
bond, .but the particular objection 
shouid be speciflcally pointed out.— 
Hoare v. Harris, 14 111. 35. 

10. N.Y.—City of New York v. 
Nixon. 183 N.Y.S. 6, 111 Misc. 224 
—People ex rei, Brooklyn Heights 

R. Co, V, Public Service Commis- 
sion of the First District, 166 N.Y. 

S. 825, 101 Misc. 10. 

11. N.Y,—^Peck V. Witbeck, 2 How. 
Pr, 70. 

12. N.Y.—Peo. V. McClellan, 94 N.Y. 
S. 1107, 107 App.Div. 272,. 35 N.Y. 
Civ.Proc. 86. 


Signature by coimsel 
A motion to quash a writ to re¬ 
view an act of a city board of esti- 
mate and apportionment in directing 
the taking of land for a public pur- 
'pose, is sufficiently signed by the 
Corporation counsel as such, and not 
as attorney for the board.—People 
V. McClellan, supra. | 

13. Tex.—^Flanagan v. Smith, 21 
Tex. 493. 

14. Tex.—Darby v. Davidson, 27 
Tex. 432. 

11 C.J. p 189 note 68. 

Hearing: 

After issuance of writ and return 
thereto see infra §§ 143-145. 

. On application for writ see supra 

§ 88 . 

15. Wis.—State v. Thorne, 87 N.W. 
797, 112 Wis. 81, 55 L..R.A. 956. 

11 C.J. p 189 note 69. 

16. 111.—Shil-vock V. Retirement 

Board of Policemen's Annuity & 

; Benefit Fund, 1 N.E.2d 727, 285 
IlLApp. 178. 

17. Mich.—Pierce v. Boyle, 218 N. 
W. 756, 242 Mich. 149. 


18. Tex.—Seeligson v. Wilson, 58 
Tex. 369—Lanning v. Yarbrough, 
Civ.App., 35 S.W.2d 211. 

1.9. Cal.—Onesti v. Preelon, 61 Cal. 
625. 

11 C.J. p 189 note 71. 

2a Or.—Oregon City v. Clackamas 
County, 247 P. 772, 118 Or. 646— 
Holmes v. Cole, 94 P. 964, 51 Or. 
483. 

Only petition for writ need be ex. 
ainined on principies analogous to 
those on a motion for a judgment on 
the pleadings, in order to ascertain 
whether the petitioner has made out 
a prima facie case for the issuance 
of the writ.—City of New York v. 
Nixon, 183 N.Y.S. 6, 111 Misc. 224. 

21. N.Y.—Caulwal Const. Co. v. 
Burwell, 240 N.Y.S. 456, 136 Misc. 
259. 

22. N.Y'.—^People ex rei. Hunter 
Arms Co. v. Poster, 288 N.Y.S. 295, 
247 App.Div. 619. 

Mandamus 

Question whether petitioners in 
certiorari proceeding have mistaAen 
remedy and shouid have applied for 
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b. Oonclusiveness of Petition aad Writ 

The allegations of a petition for certiorari, and of 
the writ, will, ordinarlly, be taken as true, on a motion 
to dismiss the writ. 

On a motion to dismiss an application for certi¬ 
orari, the sufficiency of the petition is tested by 
the same principies as are used in testing the suffi¬ 
ciency of a pleading demurred to.23 Accordingly, 
on a motion to dismiss the petition or to quash the 
writ, the allegations of the petition are admitted by 
the motion and considered to be' true,24 in so far 
as they are well pleaded;25 and this rule applies 
even after a return,26 unless contradicted by the 
record.27 A general motion is in the nature of a 
general demurrer, and no question of imperfection 
in the form of the petition arises thereon.^S Where 
respondent does not challenge the status of the 
prosecutor until the argument of the cause, matters 
of fact on which such status depends will be taken 
as admitted on a motion then made for the dis- 
missal of the writ.29 

Order of certiorari. It'has been held that on a 
motion to vacate an order of certiorari, heard on 
the order and return, the court need not accept the 
petition as true,29 but that the facts stated in the 
petition together with the inferences to be drawn 
therefrom will be viewed in their most favorable 
light.2i 


Writ. The allegations of the writ will also be 
taken to be true,22 and with the return will be con¬ 
sidered as conclusively establishing the facts stated 

therein.23 

c. Extrinsic Evidence 

On motion to dismiss the writ for Insufficlency of the 
petition, evidence dehors the record is, generally, inad- 
missible to disprove the allegations of the petition, ai- 
though it may be admitted under other circumstances. 

On a motion to dismiss because of the insuffi- 
ciency of the petition, its allegations, as stated su¬ 
pra § 140 b, are taken as true, and, generally, it is 
not permissible to read affidavits or other extrinsic 
evidence to disprove such allegations ;24 and it has 
been held that it is not proper to regard the facts 
stated by the justice in his transcript in opposition 
to those set out and sworn to in the petition.25 
However, under some circumstances, as where facts 
showing that the writ was improperly issued are 
not apparent from an inspection of the record, mat¬ 
ters dehors the record may be considered,39 and in 
some States affidavits or other extrinsic evidence is 
proper to aid the court in the exercise^ of its dis- 
cretion.27 It has been held that the testimony of 
both parties on an application to quash a writ of 
attachment which was returned with the writ may 
be considered, and the facts deducible therefrom 
determined38 Affidavits may be read on the mo¬ 
tion, by agreement of the parties.29 


relief by mandamus rather than by 
certiorari is question which may be 
raised and decided on motion to va¬ 
cate order of certiorari on ground 
that petition failed to state facts 
sufficient to warrant granting of or- 
ders.—^People ex rei. Hunter Arms 
Co. V. Foster, supra, 

23. Tex.—Huebsch Mfg. Co. v. Cole- 
man, Civ.App., 113 S,W.2d 639— 
Lanning v. Yarbrough, Civ.App., 35 
S.W.2d 211. 

24. 111.—Brown Bros. Garage & Tire 
Co. V. Backes, 239 111.App. 340. 

N.Y.—People ex rei. Erie R. Co. v. 
State Tax Commission, 158 N.E. 
SS4, 246 N.Y. 322, reversing 217 
N.Y.S. 929, 217 App.Div. 811, af- 
firming 218 N.Y.S. 281, 128 Misc. 

, 142, and reversed on other grounds 
223 N.Y.S. 367, 221 App.Div. 200, 
reversing 214 N.Y.S. 503, 127 Misc. 
13—People ex rei. Three Four 
Three Realty Corporation v. Byrne, 
268 N.Y.S. 778, 149 Misc. 669. 

Tex.—^American Bankers' Ins. Co. v. 
Flowers, Civ.App*., 64 S.W.2d 806— 
Lanni.:g v. Yarbrough, Civ.App., 
35 S.W.2d 211. 

11 C.J. p 19f) note 74. 

25. 111.—Schmitt v. Edward Hines 
Lumber Co., 124 Ill.App. 319. 

Mo.—^Village of Grandview v. McEl- 
• roy, 9 S.W.2d 829, 222 Mo.App. 787. i 


26. Or.—Gaston v. Portland, 84 P. 
1040. 48 Or. 82. 

27. Tenn.—Wilson v. Moss, 7 Heisk. 
417. 

28. 111.—Schuchman v. Jefferson 

County Highway Comrs., 52 111. 
App. 497. 

29. N.J.—Rehill v. East Newark, 63 
A. 81, 78 N.J.Law 220, afiirmed 68 
A. 1116, 74 N.J.Law 849. 

30. N.Y.—Reed v. Board of Stand- 
ards and Appeals of City of New 
York, 174 N.E. 301, 255 N.Y. 126, 
affirming 243 N.Y.S. 263, 230 App. 
Div. 21, affirming 244 N.Y.S. 413, 
138 Misc. 187. 

31. N.Y.—Ticknor v. Potter, 282 N. 
Y.S. 804, 246 App.Div. 556. 

32. Colo.—Small v. Bischelberger, 4 
P. 1195, 7 Colo. 563. 

33. Wis.—State v, McGovern, 76 N. 
W. 593, 100 Wis. 666. 

34. N.J.—Rehill v. East Newark, 63 
A. 81, 73 N.J.Law 220, affirmed 68 
A. 1116, 74 N.J.Law 849. 

Wis.—State v. Thorne, 87 N.W. 797, 
112 Wis. 81, 55 L.R.A. 956. 

11 C.J. p 190 notes 79, '85. 

35. Tex.—Hearn v. Foster, 21 Tex. 
401—Richers v. Helmcamp, 1 Tex. 
App.Civ.Cas. §. 683. 

38. 111.—^Moweaqua Coal Min. & 
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Mfg. Co. V. Industrial Commission, 
153 N.E. 678, 322 111. 403. 

11 C.J. p 190 note 83. 

Burden of proof to Show compliaace 
On motion to dismiss certiorari, 
because written notice of the sanc- 
tion of the writ and of the time and 
place of hearing was not given, as 
required by statute, the burden is 
on plaintiff in certiorari to show 
compliance with such provision.— 
Ivey V. City of Warrenton, 113 S.E. 
114, 28 Ga,App. 749. 

That '^t was applied for iu time 
cannot be shown by aliunde proof.— 
Landrum v. Moss, 57 S.E. 965, 1 Ga. 
App. 216. 

37. Me.—Hayford v. Bangor, 66 A 
731, 102 Me. 340, 11 L.R.A.,N.S., 
940. 

11 C.J. p 190 note 84. 

Public detrimeut and iuconveuience 
Extrinsic evidence is admissible to 
Show that Public detriment and in- 
convenience might resuit from 
quashing the original proceedings.— 
Desiauries v. Soucie, 78 N.E. 799, 
222 111. 522, 113 Am.S.R. 432. 

38. N.J.->-State v, Spring Lake, 32 
A 77, 58 N.J.Law 136. 

11 C.J. p 190 note 72. 

38. Tenn.—^Ezell v. Holloway, 2 
Baxt 15. 
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d. Determination 

The court should determine, from the facts present- 
ed, whether or not the writ should be dismissed or 
quashed, and, if in its discretion, It grants or denies the 
motion, it should make an order accordlngiy. 

On a motion to dismiss the writ, the conrt must 
first determine whether it appears from the peti- 
tion that a prima facie case is established which 
would, under any 'possible interpretation of the facts 
as therein alleged, warrant the appellate court in 
answering questions made by the petitioner in the 
affirmative.^® If it is apparent that the inferior 
tribunal acted within its jurisdiction and proceeded 
regularly, the writ will be quashed, especially if a 
further hearing would necessarily resuit in an af- 
firmance of the determination below.^i So, if the 
writ fails to show facts which would justify any ac- 
tion other than that taken below, it is properly 
quashed, when its insufficiency in that respect is 
brought to the attention of the court and the 
writ should also be dismissed where the material 
facts stated in the petition are contradicted by the 
return but it should not be dismissed, after prop- 
er allowance and issue, unless justice clearly de- 
mands that course.*^^ The motion may be denied, 
and an amendment allowed, without pr e judice to the 
right to renew the motion on the amended peti- 

tion.*^® 

Discretion of court Since the issuance of the 
writ is to a great extent discretionary, as stated 
supra §§ 10-16, a motion to quash is generally ad- 
dressed to the discretion of the court, and will be 
granted or denied accordingly.'^® Where, however, 
the petition is void, the court has power only to dis¬ 
miss it and enter judgment for costs on the certi¬ 
orari bonds, and a judgment against the petitioner 
and his sureties for the amount recovered below is 
erroneous,^*^ and eirror in refusing to dismiss the 
writ, in such a case, renders further proceedings in 
the case nugatory.**^ Where two cases are Consoli¬ 
dated but the motion to dismiss is entitled, num- 

40. N.Y.—City of New York v. Nix- 
on, 183 N.Y.S. 6, 111 Misc. 224, 

41. WCd.—Lancaster v. State, 44 A. 

1039, 90 Md. 211. 

11 C.J. p 190 note 86. 

42. Wis.—State v. Lien, 84 N.W. 

422, 108 Wis. 316. 

43. Tenn.—Edde v. Cowan, 1 Sneed 
290. 

44. Mich.—Willson V. Gifford, 4 N. 

W. 170, 42 Mich. 454. 

11 C.J. p 190 note 88. 

45. N.Y.—Peo. V. Buffalo, 114 N.Y. 

S. 1077, 62 Misc. 313. 

46. 111.—McArdle v. Chicago City 
Service Commn., 159 111.App. 464. 


bered, and hled in one case, while the brief in op- 
position to the motion is entitled, numbered, and 
filed in the record of the other case, the court may, 
of its own motion, order the redocketing of both 
cases to correct the error.^® 

Order of dis^nissal. In the absence of statute, the 
court on granting a motion to dismiss, generally, 
should merely order the dismissal of the writ and 
give judgment for costs against the prosecutor of 
the writ, and should not enter a new judgment;^® 
but where on a motion to dismiss on the ground o£ 
moot questions, plaintiff’s sole reply is that such 
dismissal might affect his rights in another case, the 
court, in sustaining the motion, may expressly pro¬ 
vide that the judgment shall be without prejudice 
to plaintiff in certiorari in any other case;°^ and 
where the certiorari presents only a question of law, 
the superior court should terminate it by a final 
judgment.S^ 

Nunc pro hinc order. An order denying a mo¬ 
tion to dismiss a writ may be entered nunc pro tunc 
on renewal of the motion at a subsequent term on 
the same ground and a nunc pro tunc order 
quashing the writ may be entered from the minutes 
kept by the judge and the clerk at the time the orig- 
inal order was directed to be entered.^^ 

Reasons assigned by court Where the writ is 
properly quashed, it is immaterial that wrong rea¬ 
sons are given by the court therefor,55 or that good 
grounds are considered insufficient and the court 
may dismiss the writ on grounds other than those 
assigned in the motion, as stated supra § 136. 

Retention of writ to prevent delay. Where 
quashing would simply remit the parties to another 
proceeding and resuit in useless delay, the writ may 
be retained for a hearing. 

§ 141. Procedendo 

In the absence of statute, the court, on dismtssing 

V. Willinghajn, 70 S.E. 199, 8 Ga, 
App. 817. 

53. Ga.—Puller v. Arnold, 64 Ga, 
599. 

54. 111.—^Punkhouser v. Coffln, 221 
111.App. 14, affirmed 133 N.E. 649. 
301 III. 257. 

55. Ala.—^Lamar v. Marshall Coixirs. 
Ct., 21 Ala. 772. 

Ga.—Hudson v. Higgins, 164 S.B. 

688, 45 Ga.App. 318. 

Tex.—0’Brien v. Dunn, 6 Tex. 570. 

56. Minn.—^Bunday v. Lunbar, 5 
Minn. 444. 

57. N.Y.—^Peo. V. Public Park 

Comrs., 66 How.Pr. 293, reversed 
on other grounds 97 N.Y. 37. 


N.Y.—People ex rei Brooklyn 
Heights R. Co. v. Public Service 
Cammission of the First List., 166 
N.Y.S, 825, 101 Misc. 10. 

11 C.J. p 191 note 97. 

47. Ga.—^Kirkland v. Luke, 117 S.E. 
259, 30 Ga,App. 203. 

48. Ga,—Gleason v, Burgess, 167 S. 
E, 916, 46.Ga,App. 486. 

49. La.—^Decoy v. First Nat. Life 
Ins. Co., 167 So. 172, 184 La. 632. 

50. Tex.—Hopson v. Murphy, 1 Tex. 
314. 

11 C.J. p 191 note 92. 

51. Ga.—City of Savannah v* Mon- 
, roe, 95 S.E. 731, 22 Ga.App. 190. 

52. Ga.—Central of Georgia R. Co. 
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or quashing the writ of certiorari shouid award a writ 
of procedendo. 

Except where the practice is changed by statute 
requiring the court, on dismissal, to enter judgment 
for the amount of the judgment below,5S the court 
on dismissing or quashing a writ of certiorari, in- 
stead of rendering a new judgment, shouid award 
a writ of procedendo,which is a notification to 
the inferior court that the supersedeas has been 
vacated, and an authorization to proceed with the 
execution of its judgment®*^ 


§ 142. Effect of Dismissal 

After dismissal of the writ it, generally, can have no 
operation or effect on the original proceedings. 

After dismissal of the writ it can have no opera¬ 
tion or effect on the original proceedings,^^ the dis¬ 
missal leaves the judgment of the inferior tribunal 
in full force.®2 Where, however, the time for triai 
of the original proceeding has, in the meantime, ex- 
pired, the court in dismissing the writ on the ground 
that no cause therefor existed, may extend the time 
for triai. 


I. HEARINa AND REHEARINQ 


§ 143. In General 

The determination complained of by certiorari shouid 
not be reviewed without a hearing on the writ before a 
competent court, the time, place, and scope of such hear¬ 
ing belng governed, generally, by the local practice. 

The determination complained of, by certiorari, 
shouid not be reviewed without a hearing and, 
where certiorari is presented within the time pro- 
vided by law, it is error to dismiss it without hear¬ 
ing the merits.^^ Accordingly, after certiorari is 
issued and the record brought up, the superior court 
may hear the case when the facts call for judicial 
intervention, although the re is other adequate re- 
lief and, although the question involved has be- 
come a moot one, if the matter of costs remains to 
be adjudicated and depends on the merits, the su¬ 
perior court will consider the case.®"^ 

The hearing shouid be before a court or judge 


of competent jurisdiction in the case,®^ and, where 
the jurisdiction of a particular court of such hear¬ 
ing is exclusive, jurisdiction thereof by another 
court cannot be conferred by consent.^® 

On such hearing, in some States, nothing can be 
considered but the petition and the answer.^O 
Where the record of the inferior court which issued 
the writ is returned, the triai shouid be had on the 
record and it is generally improper to form and 
try any issues of fact,*^^ or to consider any evidence 
relating to the original proceeding as heard on the 
trial.73 In other States, however, the practice is 
to hear the merits of the case and practically to 
decide the whole case on the granting or refusing 
of the writ,and evidence of extrinsic facts al- 
leged in the return may be admitted, unless the facts 
are not controverted.^^^ In such States the petition- 


58. Tenn.—^Roddy v. Bacon, 3 Coldw. 
253—^Mallett v. Hutchison, 1 Head 
55S. 

58. 111.—McCord v. Bviggs & Turi- 
vas, 170 N.B. 320, 338 111, 158, af- 
firmingr 249 Ill.App. 516—Chicago, 
etc., R. Co. V. Feli, 22 111. 333. 

11 C.J. p 191 note 99. 

60. 111.—^Darmstaedter v. Armour, 

17 IlhApp. 285. 

Necessity of vacation of superse¬ 
deas to authorize inferior court to 
proceed see supra § 109. 

“Procedendo” generally see 50 C.J. 
p 424 note 67-p 425 note 62. 

81. Ga.—Loeb v. Mangum, 67 S.E. 
882, 134 Ga. 335. 

11 C.J. p 191 note 2. 

Necessity of vacation of supersedeas 
to authorize inferior court to pro¬ 
ceed supra § 109. 

62. Miss.—Standifer v. Bush, 16 
Miss. 383. 

83. N.D.—^Albrecht v. Zimmerly, 136 
N.W. 240, 23 N.D. 337. 

84. N.C.—^Anonymous, 2 N.C. 421— j 
Dawsey v. Da vis, 2 N.C. 323. 

11 C,J. p 191 note 4. I 


Hearing on: 

Application for writ see supra § 
88 a. 

Motion to dismiss or quash see su¬ 
pra § 140. 

65. Ga.—^Planters' Fertilizer Co. v. 
Smith, 93 S.E, 1018, 21 Ga.App. 167. 

60. Mo.—State ex rei. Duraflor Prod¬ 
ucts Co. V. Pearcy, 29 S.W.2d 83, 
325 Mo. 335. 

6(7. Tenn*—State v. Howard, 201 S. 
W. 139, 139 Tenn. 73. 

68. N.T.—People ex rei. Martin v. 
Westchester County, 65 N.Y.S. 707, 
53 App.Div. 339. 

11 C.J. p 191 note 5. 

Superior court judge may hear and 
determine certiorari in vacation as 
well as term time, and in a county 
other than that in which the case is 
pending.—^Lewallen v. Dalton Auto & 
Machinery Co., Ga.App., 195 S.E. 305. 

68. N.Y.—People ex rei. Martin v. 
Westchester County, 65 N.Y.S. 707, 
53 App.Div. 339. 

70. Ga.—Gildea v. Hili, 41 S.E. 492, 
115 Ga. 136—^Powell v. A. J. Powl- 
er & Son, 129 S.E. 13, 34 Ga.App. 
186—^Planters' Fertilizer Co. v. 
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Smith, 93 S.E. 1018, 21 GaApp. 
167. 

71. 111.—^Murphy v. Houston, 250 
I11.APP. 385, 388. 

“The superior tribunal, upon an in- 
spection of the record alone, deter¬ 
mines whether the inferior tribunal 
has exceeded its jurisdiction or has 
otherwise proceeded in violation of 
the law.”—Murphy v. Houston, su¬ 
pra. 

72. 111.—Murphy v. Houston, supra. 
Mich.—^Lickly v. Bishopp, N.W. 

69, 150 Mich. 256. 

73. 111.—Murphy v. Houston, 250 111. 
App. 385. 

74. Vt. —Chase v. Billings, 170 A. 
903, 106 Vt. 149—City of St. Al- 
bans V. Avery, 114 A. 31, 95 Vt. 
249, certiorari denied Fonda v. 
City of St. Albans, 42 S.Ct. 51, 257 
U.S. 640, 66 L.Bd. 408, and error 
dismissed 42 S.Ct. 54, 257 U.S. 666, 
66 L.Ed. 425—Davidson v. White- 
hill, 89 A. 1081, 87 Vt. 499. 

Hearing on application see supra § 

88 . 

75. Mass.—Byfield v. City of New- 
ton, 141 N.E. 658, 247 Mass. 46— 
Dickinson v. Worcester, 138 Mass. 
555. 
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er may attack the jurisdiction of the inferior tri¬ 
bunal, and may, if necessary, introduce evidence to 
support his contentioni® 

Stipulat e d case, The hearing may be had on a 
stipulated case, provided all persons whose rights 
are to be determined are parties theretoi^ 

Consolidation of writs. Separate writs involving 
the same rights and interests may be Consolidated 
pn the hearing and all issues tried at the same 
timei® 

Time and place of hearing. The time of the. 
hearing may be fixed by notice,'<9 by the local prac- 
tice,®® or by the order of the courti^ It may be 
had at the time and place the order to show cause 
is returnable®2 or on the return day of the writ,®^ 
but, unless by consent, not before.®^ Under some 
statutes any disposition on the merits of a certiorari 
is premature until a traverse has been properly dis- 
posed of; and a judgment on the certiorari in ad- 
vance of a disposition of the traverse is voidi^ 
The failure, however, of the court to hear and de- 
termine the certiorari within a given period cannot 
operate to deprive the petitioner of any substantial 
right, especially where the court’s delay is not at- 


tributable to any fault of the petitioneri® 

Transfer of hearing. Under a statute authoriz- 
ing the superior court to transfer for hearing, from 
one division of the court to another, cases which 
the court has not had time to decide before adjourn- 
ing in a particular division, where the court is un- 
able to consider and decide a certiorari proceeding 
before the end of its sitting, it may grant a transfer 
of the hearing to another division, in order to se¬ 
cure an earlier disposition of the case, and such 
a transfer may be made, although the parties do 
not consent thereto.®'^ 

Decision on hearing. On such hearing the sub- 
mission, on the petition for certiorari and demur- 
rers thereto, may be set aside to permit an amend- 
ment of the petition.®® Where the decision of the 
inferior court afhrmatively shows a misapplicatioii 
of the law as to the facts as found by the court, but 
the judgment is correct notwithstanding such er¬ 
ror, the superior court may render an opinion cor- 
recting such error, although certiorari is denied;®^ 
but in denying certiorari to review certain orders 
the court need not express an opinion as to the va- 
lidity of the orders,®® and denying the petition 


On. certiorari to auasli proceedinfif of 
tioard 

Where return to petition for a 
writ of certiorari to quash proceed- 
ings of a board of aldermen in tak- 
ing land by eminent domain alleged 
extrinsic facts to show that substan¬ 
tial justice did not require that the 
proceedings be quashed, evidence 
might have been admissible, if such 
facts were disputed; but, if not con- 1 
troverted, the hearing rightly may 
have proceeded on the footing that 
they were true.—Byfield v. City of 
Newton, 141 N.E. 858, 247 Mass. 46. 
Barden of proof 

Petitioner for certiorari to quash 
town selectmen’s proceeding grant- 
ing oil company license to erect stor- 
age tanks had burden of proving, by 
evidence outside record, if necessary, 
selectmen were without jurisdiction. 
—Morrison v. Selectmen of Town of 
Weymouth, 181 N.E. 786, 279 Mass. 
486, 

76. Mass.—^Marcus v. Board of 

Street Com’rs of City of Boston, 
147 N.E. 866, 252 Mass. 331. 

77. N.J.—Caruso v. City of New- 
ark, 192 A. 430, 16 N.J.Misc, 476. 

Necessary parties omitted 
In certiorari proceeding to review 
action of city relating to granting 
of construction permit to individual 
defendant, state of case which was 
stipulated by prosecutor and city 
without consent of individual de¬ 
fendant was insufficient to .permit 
necessary determination of rights of 


ali parties to writ requiring dismis- 
sal of petition.—Caruso v. City of 
Newark, 192 A. 430, 15 N.J.Misc. 476. 

78. Tex.—Thompson v. Dodge, Civ. 
App., 210 S.W. 586, error refused. 

Involving estate 

The district court did not err in 
consolidating writs of certiorari to 
review orders of the county court 
appointing an administrator to col- 
lect inheritance tax, approving the 
contract between the administrator 
and the attorney for the estate, or- 
dering sale of a small part of the 
land belonging to the estate to pay 
the attorney’s retaining fee, etc.— 
Thompson v. Dodge, supra. 

79. Ga.—Lanier v, Ratcliff, 22 S.E. 
289, 95 Ga. 549—Folsom v. State, 
74 S.E, 939, 11 GaA-pp. 199. 

Notice of hearing generally see in¬ 
fra § 144. 

80. Tenn.—Hamilton v. Archer, 1 
Overt. 368. 

11 C.J. p 191 note 7. ' 

81. Ga.—^undy v. Martin, 44 Ga. 
195. 

Next term 

Where, on the flling of a traverse 
to the return by a county judge, the 
judge of the superior court decided 
not to hear the case in vacation, but 
by a formal order directed it and the 
traverse to be sent to the next term 
for trial by the jury, this was held 
to import a judicial order assigning 
the cause to a jury triaL—Mundy v. 
Martin, supra. 

82. N.y.— Peo, V. Nichols, 79 N.Y. 
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582, 58 How.Pr. 200, reversing 18 
Hun 530, 57 How.Pr. 467. 

83. Ga.—^Lanier v. Ratcliff, 22 S.E. 
289, 95 Ga. 549. 

84. Ga.—Brown v. Smith, 24 Ga. 
418. 

Pa.—Ewing v. Thompson, 43 Pa. 372. 
SS-. Ga.—Chandler v. Baggett, 79 S. 
E. 179, 13 Ga.App. 333—Georgia, 
etc., R. Co. V. Sizer, 60 S.E. 1026, 
4 Ga.App. 126. 

86. Ga.—City of Savannah v. Mon 
roe, 96 S.E. 500, 22 Ga.App. 285. 

87. Tenn.—Provident Life & Acci¬ 
dent Ins. Co. V. Prieto, 76 S.W.2d 
314, 168 Tenn. 126. 

88. Cal.—Frazee v. Railroad Com- 
mission of California, 201 P. 921. 
185 Cal. €90. 

Where petition not snfficiently defi¬ 
nite 

Cal.—Frazee v. Railroad Commission 
of California, 201 P. 921, 185 Cal. 
690. 

89. Ala.—Mobile Pure Milk Co. v. 
Coleman, 161 So. 829, 230 Ala. 432, 
denying certiorari 161 So. 826, 26 
Ala.App. 402. 

90. Cal.—Manoogian v. Superior 
Court in and for Imperial County, 
192 P. 168, 48 CahApp. 609. 

As affecting thlrd party 

In denying certiorari to review or¬ 
ders directing payments by a special 
administrator which had been al- 
ready made, the appellate court will 
not express its opinion for the bene 
fit of the lower court as to the vo 
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without an opinion is not to be deemed an approval 
of ali the statements of law by the inferior court.^^ 
Where, under the local practice, order of certiorari 
has been substituted for writ thereof, if the petition, 
althoug-h for a writ, contains ali the necessary aver- 
ments for an order of certiorari, the writ shouid 
be vacated and the order granting: it amended so as 
to provide for the issuance of an order of certiorari, 
and the title, proceeding, petition, and all necessary 
papers may be amended to conform to the proper 
practice.®^ 

A continuance may be granted in a proper case.^^ 

§ 144. Notice of Hearing 

Notice of the time and place of the hearing must 
generally be glven, as required by statute or rule of 
court. 

Notice, as required by statute or rule of court, 
must be given of the time and place of the hear- 
ing,^^ but failure to give notice may be cured by 

lidity of those orders. which would 
affect the rights of the special ad¬ 
ministrator who was not a party to 
the proceedings for certiorari.—Ma- 
noogian v. Superior Court in and for 
Imperial County, supra. 

91. Ala.—Mobile Pure Milk Co. v. 

Coleman, 161 So. 829. 230 Ala. 432, 
denyingr certiorari 161 So. 826, 26 
Ala,App. 402. 

92. N.T.—^People ex rei. Staten Is- 
land Rapid Transit Ry. Co. v. Tay- 
lor. 287 N.Y.S. 456, 247 App.Div. 

405. 

93. Ga.—Glenn v. State, 50 S.E. 371, 

122 Ga. 593. 

11 C.J. p 191 note 14, 

94. Ala.—Waltman v. Ortman, 170 
So. 545, 646, 233 Ala. 170, citing 
Coxpus Juris. 

N.J.—Fishblatt v. Atlantic City. 78 
A. 217, 80 N.J.Law 269, aflirming 
78 A. 125, 78 N.J.Law 134. 

11 C.J. p 191 note 15. 

95(. N.T.—^Peo. v. New York County, 

18 Hun 530, 57 How.Pr. 467, re- 
versed on other grounds 79 N.Y. 

582, 58 How.Pr. 200. 

N.C.—Walton v. Avery. 2 N.C. 405. 

Ohio.—Redick v. Patterson, Tapp. 

191. 

9«. N.T.—Sergeants v. Baker, 1 
How.Pr. 9. 

97, Mich.—Miles v. Goffinet, 16 
Mich. 280. 

98, Ga.—Mathis v. Timmons, Mc- 
White & Co., 89 S.E. 1097, 18 Ga. 

App. 629. 

11 C.J. p 192 note 19. 

99, Ga.—Morrison v. Brown, 94 S. 

E. 85, 21 Ga.App. 217. 

11 CJ. p 192 note 20. 

1. Ga.—Darby v. City of Ball 
Ground, 187 S.E. 120, 53 Ga.App. j 


an appearance,^^ or excused because of the action 
of the adverse party.^® It has been held that the 
notice cannot be served until after the return day 
mentioned in the writ.^*^ 

Notice of sanction of writ and of hearing. Un¬ 
der some statutes, plaintiff in certiorari is required 
to give notice to the opposite party in interest of 
the sanction of the writ and also of the time and 
place of hearing, at least ten days before the sit- 
ting of the court to which the writ is returnable.^S 
Failure to give such notice renders the entire pro¬ 
ceeding void, where proper exception is taken,99 
and the writ must be dismissed therefor,! if not 
served before the expiration of the time prescrib- 
ed,2 unless such notice is waived,^ or its giving is 
prevented by an unavoidable cause.^ 

The notice, to be sufficient, must be at least, in 
substantial compliance with the statute.® It must be 
served on the proper persons,® and where a mu- 

Baker v. Livingston, 179 S.E. 595, 51 
Ga.App. 10—Baker v. Alexander, 179 

5. E. 594, 51 Ala.App. 8. 

Service of copy of proceedingrs 

Defendant in certiorari being* en- 
titled only to written notice of sanc¬ 
tion of writ and time and place of 
hearing under the statute, and not to 
Service of copy of proceedings, it is 
immaterial that copy of proceedings 
served on him showed as surety on 
certiorari bond a name different 
from that appearing as surety there- 
on jof record.—^Whitley v. Jackson, 
129 S.E. 662, 34 Ga.App. 286. 

6, Ga.—^Fuller v. Yetter, 148 S.E. 
751, 40 Ga,App. ,58—Jackson v. 
McCracken, 72 S.E. 67, 9 Ga.App. 
668 . 

OxL attomey 

Where defendant in certiorari was 
represented in the trial court by a 
flrm of attorneys, but by no particu- 
lar attorney alone, notice of sanc¬ 
tion of a petition for certiorari serv¬ 
ed on one of the firm is "service” 
on the attorney for defendant in cer¬ 
tiorari, within the meaning of the 
statute prescribing the person on 
whom Service shall be made.—^Puller 
V. Yetter, 148 S.E. 751, 40 Ga.App. 58. 
Ez officio jnstice and constable 
Where a notary public and ex 
officio justice of the peace trying a 
case issued an execution for costs 
for the use of himself and the con¬ 
stable, and a claim to the property 
levied on was* tried before the jus¬ 
tice of the peace of the district, no¬ 
tice of the sanction of the writ of 
certiorari and of the time and place 
of hearing, shouid have been given 
to* the notary public and constable, 
instead of the justice of the peace.— 
Keen v. Justice Court, 1600 Dist, G. 
M., 112 S.E. 912, 28 Ga.App. 699. 


700—Devane v. Williams, 174 S.E. 
184, 49 Ga.App. 82—Federal Life 
Ins. Co. V. Hurst, 148 S.E. 614, 39 
Ga.App. 807—Mathis v. Timmons, 
McWhite & Co.. 89 S.E. 1097, 18 
Ga.App. 629. 

11 C.J. p 192 note 21. 

Any other determination nngatory 
Where it 'appears that statutory 
requirement for giving notice of 
sanction of certiorari has not -been 
complied with, determination other 
than dismissal of certiorari is nuga- 
tory.—Devane v. Williams, 174 S.E. 
184, 49 Ga,App, 82. 

2. Ga.—^Bunn v. Henderson, 39 S. 
E. 78, 113 Ga. 609. 

11 C.J. p 192 note 22. 

3. Ga,—Federal Life Ins. Co. v. 
Hurst, 148 S.E. 614, 39 Ga.App. 
807—^Mathis v. Timmons, McWhite 
& Co., 89 S.E. 1097, 18 Ga.App. 629. 

11 C.J. p 192 note 23. 

By appearing and filing ezceptious 
to answer of magistrate, objections 
that the written notice of sanction 
of writ of certiorari was not filed in 
time are waived.—^Mathis v. Tim¬ 
mons, McWhite & Co., supra—^Peo- 
ple’s Bank of Oliver v. Ash, 89 S.E. 
441, 18 Ga.App. 315—Atlanta Wood- 
enware Co, v. Franklin, 75 S.E. 9, 11 
Ga.App. 245. 

Loss or waiver of right to dismissal 
or quashing of writ see supra § 
137. 

4. Ga.—Southern R. Co. v. Carr, 
45 S.E. 409, 118 Ga. 355—Federal 
Life Ins. Co. v. Hurst, 148 S.E. 
614, 39 Ga.App. 807. 

5. Ga.—^Ware v. Famb.ro, 67 Ga. 515. 
11 C.J. p '192 notes 21 [a], 24. 

Notice designating nonezistent 
term of court as time of hearing is 
not a compliance with the statute.— 
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nicipality is to be served the notice may be served 
on the mayor7 If notice is served by mail, it must 
reach the party to be served within the ten days.^ 
A notice by telegram, where properly delivered, has 
been held sufficient.^ 

The notice may be established on the hearing of 
the petition for certiorari, by proper proof, other- 
wise than by an acknowledgment of Service or other 
proof of notice appearing in the petition itselfA® 

Acknowledgment and waiver. An entry on a pe¬ 
tition for certiorari, after sanction thereof, ac- 
knowledging Service of notice of the sanction of the 
writ and waiving further notice constitutes an ac¬ 
knowledgment of notice of sanction of the-writ, and 
also waiver of notice of the time and place of hear¬ 
ing,and where such acknowledgment and waiver 
is made more than ten days before the sitting of the 
court, as required by the Statute, it is error to dis- 
miss the certiorari for want of notice.^^ However, 
there is no such acknowledgment and waiver of no- 

ITotice to slieriff 

Where defendant to an action In a 
City court traverses the sheriffs en¬ 
try of Service, and the issue Is found 
against the traverse, and thereupon 
defendant sues out a writ of certio¬ 
rari, designating as the adverse par¬ 
ties thereto plaintiff in the origlnal 
action and the sheriff, it is necessary 
that notice of the sanction of the 
writ of certiorari and of the time 
and place of hearing the same he 
given to the sheriff, and, in default 
of such notice to him, the certiorari 
will be dismissed, on motion of the 
other defendant therein.—Georgia, 
etc., R. Co. V. McElroy, 35 S.E. 297, 

110 Ga. 316. 

7. Ga.—Martin v. Tifton, 63 S.E, 

1132, 6 Ga.App. 16. 

Notice held insufiLcient 

In certiorari against a city, leav- 
ing the petition and writ of certio¬ 
rari at the office of the mayor of the 
City, and serving the sol icitor gen- 
eral with a copy in the case, is not 
a giving of notice of the time and 
place of hearing as required by stat¬ 
ute.—Darby v. City of Ball Ground, 

187 S.B. 120, 53 Ga.App. 700. 

8. Ga.—Butler v. Farley. 25 S.E. 

853, 99 Ga. 631—Rollins v. Speer, 

64 S.E. 280, 6 GaJ^pp. 74. 

Sending of registered letter con- 
taining notice of the sanction of a 
writ of certiorari and of the hearing, 
addressed to defendant and delivered 
at his horne and receipted for by his 
son, who delivered it to defendant's 
wife, who lost it without opening it, 
was not sufficient notice.—Wilber 
Stock Food Co. v. Wesley, 80 S.E* 

677, 14 Ga.App. 179. 

8. Ga.—Western Union Tei. Co. v. 


tice where such entry is made on the petition be¬ 
fore it is sanctioned.^2 Acknowledgment of legal 
Service of the sanction of the writ, without refer- 
ring to the time and place of hearing is insufficient 
to prevent dismissal of the certiorari on motion.^"^ 

The certificate of Service must he dated^^ and 
verified.i^ A traverse of the sherift^s return of 
Service of such notice is a nullity if the sheriffi is 
not made a party thereto. 

§ 145. Briefs 

Briefs shouid be filed within the time prescribed by 
statute or rule of court. 

Briefs required by statute or rule of court must 
be filed within the time therein specified,^^ or, in 
the absence of such requirement, in the time for 
filing briefs in ordinary appeals.^® A statutory pro- 
vision that certiorari shall not be awarded except 
on a petition duly sworn, and accompanied by as- 
signments of error and a brief in support thereof, 

16. Ga.—Hardy v. Miller, supra. 

17. Ga.—Ivey v. City of Warrenton, 
113 S.E. 114, 28 Ga.App. 749. 

18. Ala,—Ex parte Locklear, S7 So. 

712, 205 Ala.' 236. dismissing peti¬ 
tion for certiorari Locklear v. 
State, 87 So. 708, 17 Ala,App. 597. 

Tenn.—Town of Morristown v. Love, 
22 S.W.2d 769, 160 Tenn. 177. 

11 C.J. p 192 note 31. 

Filing held insufficient 

No brief was filed with petition for 
certiorari as required by Sup.Ct. 
Pract.Rules, rule 42, 198 Ala. xiv. xv, 
77 South, vi i, where there was sim- 
ply an indorsement on the petition, 
“We hereby respectfully refile our 
briefs heretofore filed both on the 
direct appeal to the Court of Appeals 
and also upon a motion for the re- 
hearing in said court, and we will 
not inflict upon this court another 
brief in the premises."—^Ex parte 
Locklear, 87 So. 712, 205 Ala. 236, 
dismissing petition for certiorari 
Locklear v. State, 87 So. 70S, 17 Ala. 
App. 597. 

19. Wash.—State v, Moore, 31 P. 

713, 6 Wash. 205. 

Bule of court not applicabis 

A rule of court providing that, on 
the final hearing of any application 
for an original writ, each side shall 
furnish written or printed copies of 
their points and authorities, applies 
only on the final hearing on the ap¬ 
plication for the writ, and on the 
final hearing on the merits of a writ 
of certiorari, briefs must be filed in 
the time prescribed for the filing of 
briefs in ordinary appeals.—‘State 
ex rei. Gilbert v. Moore, 31 P. 713, 
5 Wash. 205. 

Briefs on appeal generally see Ap- 
peaJ and Error §§ 1311-1345. 


Bailey. 42 S.E. 89, 115 Ga. 725, 61 
L.R.A. 933. 

10. GA—McAlister v. State, 3 S.E. 
163, 77 Ga, 599—McDaniel v. Farm- 
ers" & Merchants* Bank, 142 S.E. 
178, 37 Ga.App. 782. 

Written acknowledgment of Serv¬ 
ice signed by attomey for defendant 
in certiorari, reciting that the writ¬ 
ten notice required by statute has 
been made, is sufficient.—McDaniel 
V. Parmers’ & Merchants^ Bank, 142 
S.E, 178, 37 Ga.App. 782. 

11. Ga.—Asher v. Cape, 22 S.E. 41, 
95 Ga. 31—^Burns v. Bibb Broker- 
age Co., 155 S.E, 493, 42 Ga.App. 
259—Bell V. Maeon Pinance Co., 
155 S.E. 493, 42 Ga.App. 258—Flood 
V, Empire Inv. Co., 155 S.E. 492, 
42 Ga.App. 257. 

trnauthoxized acknowledgment and 
waiver 

The clerk of the board of council- 
men of a city had no authority to 
acknowledge service for the city of 
a notice of the sanction of a writ 
of certiorari and^ waive further no¬ 
tice, especially where the waiver of 
s'ervice was not in writing.—Ivey v. 
City of Warrenton, 113 S.E. 114, 28 
Ga.App, 749. 

12. Ga.—Burns v. Bibb Brokerage 
Co., 155 S.E. 493, 42 Ga.App. 259— 
Bell V. Maeon Pinance Co., 155 S.E. 
493, 42 Ga,App. 258—^Flood v. Em¬ 
pire Inv. Co., 155 S.E. 492, 42 Ga. 
App. 257. 

13. Ga.—Suggs V. Mutual Inv. Co., 
155 S.B. 534, 42 Ga.App. 260. 

14. Ga.—^Alley v. Blliott-Madison 
Co., 96 S.E. 342, 22 Ga.App. 497. 

15. Ga.—Hardy v. Miller. 41 S.E. 
255, 115 Ga. 107. 
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requires the assigfnments of error and brief to be 
filed contemporaneously with the petition.20 The 
writ, however, will not be rescinded for a failure to 
file a brief within a given period, wfiere there is 
no law or rule of court imposing such a penalty.^i 
Reasons not argued in the brief will be regarded as 
waived or abandoned .22 

A party having a private mterest to maintain the 
proceeding sought to be quashed by certiorari may 
be permitted to file a brief and argue in opposition 
to the petition.23 

§ 146. Rehearing 

A rehearing may be granted where the proceeding 
has been Improperly determined or disposed of. 

A rehearing may usually be granted,24 and shouid 
be granted where the proceeding has been improp¬ 
erly dismissed,25 or where a party thereto has not 
been given an opportunity to present his evidence.26 
A rehearing, however, shouid not be granted to per- 
mit new questions to be raised especially where 
such questions are raised after the expiration of the 
period for the issuance of certiorari nor shouid 


it be granted to permit questions, previously raised, 
to be presented anew,29 nor because of the discov- 
ery of new evidence,^® nor where the court has no 
jurisdiction to hear the cause anew.^i So, also, a 
reinstatement after a decision on the merits will not 
be allowed for the purpose of permitting the de- 
feated party to take fresh proofs .22 A certiorari 
petition will not be remanded for amendment, on 
a petition for a rehearing.^S The unsuccessful par¬ 
ty cannot complain because the inferior court has 
complied with the determination above without af- 
fording him an opportunity for a rehearing.34 

On a rehearing the cause must be submitted on 
the record as it was on the former submission, al- 
though several affidavits have been filed since the 
rehearing was granted, 2 5 and the prior decision will 
be adhered to where ali debatable questions have 
been there disposed of.^® ■ 

The pendency of an application for rehearing 
after decision prevents the judgment from becoming 
final; and, even though the rehearing is granted 
in terms restricting it to particular issues, the whole 
case remains under the court^s control.27 


20 . Tenn.—Town of Morristown v. 
hove, 22 S,W.2d 769, 160 Tenn. 177. 

21. La.—Eureka Homestead Soe. v. 
Clark. 83 So. 190, 145 La. 917. 

22. N.J.—Gross V. Board of Com’rs 
of Jersey City. 122 A. 203, 98 N.J. 
Law 703. 

23. Mass.—Marcus v. Commissioner 
of Public Safety, 150 N.E. 903, 255 
Mass. 5. 

24. Mich.—Hirsh v. Pisher, 101 N. 
W. 48. 138 Mich. 95. 

25. Tex.—Gulf. etc., Co. v. Cannon, 
31 S.W. 498, 88 Tex. 312. 

2S. N.Y.—Moore v. Harvey, 260 N. 
Y.S. 142. 236 App.Div. 815. 

27. Ga.—^Atlanta Coach Co. v. Cobb. 
174 S.E. 131, affirming 168 S.B. 
126. 46 Ga.App. 633. 

Vt.—City of St. Albans v. Avery, 114 
A. 31, 95 Vt. 249, certiorari denied 
Fonda v. City of St. Albans, 42 S. 
Ct. 51, 257 U.S. 640, €6 L.Ed. 408, 
and error dismissed 42 S.Ct. 54, 
257 U.S. 666, 66 L.Ed. 425. 
Beargrxunent 

Petitioner who successfully con- 
tended that supreme court on cer¬ 
tiorari shouid consider board’s rul- 
ings as to validity of only ten bal- 
lots, although other ballots were in 
supreme court's custody, is not en- 
titled to reargument, requested al- 
znost one znonth after decision, 


where reargument was sought as to 
considerable number of such other 
ballots and not as to any of the ten 
ballots.—Heffernan v. Board of Can- 
vassers of City of Warwick, R.I., 
177 A. 142, denying reargument 175 
A. 660. 

Question. as to rights as ezclnsive 
licensee of patent under contracts, 
will not be considered when raised 
for the flrst time on a petition for a 
rehearing of a writ of certiorari.— 
Independent Wireless Telegraph Co. 
V. Radio Corporation of America, N. 
Y., 46 S.Ct. 224. 270 U.S. 84, 70 L.Ed. 
481, denying rehearing 46 S.Ct. 166, 
269 U.S. 459, 70 L Ed. 357. which af- 
flrms, C.C.A., Radio Corporation of 
America v. Independent Wireless 
Telegraph Co., 297 F. 521. 

£8. Tenn.—Shaw v. Shaw, 280 S.W. 
23, 152 Tenn. 552, denying rehear¬ 
ing 277 S.W. 898, -152 Tenn. 360. 

29 . vt.— City of St. Albans v. 
Avery, 114 A. 31, 95 Vt. 249, cer¬ 
tiorari denied Fonda v. City of St. 
Albans, 42 S.Ct. 51, 257 U.S. 640, 
and error dismissed 42 S.Ct. 54, 
257 U.S. 666. 66 L.Ed. 425. 

Signature hy attomey in fact; re¬ 
instatement 

Where a certiorari was dismissed 
by the judge of the superior court 
because the surety*s name was sign- 
ed by an attorney in fact whose au- 


thority did not accompany the bond,. 
he properly refused to reinstate it 
on an application accompanied by 
the signed power of attorney.— 
American Nat. Ins, Co. v. Jordan,, 
105 S.E. 852, 26 Ga.App. 320. 

30 . Ga.—Marchman v. Todd, 15 Ga.. 
25. 

31. Ala.—^Ex p. Madison Turnp. Co., 
62 Ala. 93. 

32. N.J.—Garretson v. Barker, 48 
A. 514, 66 N.J.Law 158. 

33. Tenn.—Fort v. Dixie Oil Co., 95 

S.W.2d 931, 170 Tenn. 464, denying 
rehearing 93 S.W.2d 1260, 176 

Tenn. 183, certiorari denied Dixie 
Oil Co. v. Fort, 57 S.Ct. 121, 299 
U.S. 595, 81 L.Ed. 439—Fort v. 
Hammett Oil Co., 95 S.W.2d 931, 
170 Tenn. 464, denying rehearing 
93 S.W.2d 1264, 170 Tenn. 195— 
Fort V. Hudson, 95 S.W.2d 931, 170 
Tenn. 464, denying rehearing 93 S. 
W.2d 1263, 170 Tenn. 192, certio¬ 
rari denied Hudson v. Fort, 57 S. 
Ct. 121, 299 U.S, 595, 81 L.Ed. 439.* 

34w La.—State v. St. Paul, 28 So. 
839, 104 La. 103, 

35. lowa.—Lewis v. Brennan, 120 
N.W, 332, 141 lowa 585. 

38. N.J.—City of Newark v. Parker, 
195 A. 519, 119 N.J.Law 226, afiirm- 
ing 195 A. 296, 119 N.J.Law 225. 

37. La.—Bloomfield v. Thompson, 64= 
So. 853, 134 La. 923. 
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J. EEVIEW ON CERTIORARI 


§ 147. Scope and Extent in General 

The scope and extent of the review on certiorari is 
iargefy dependent on local practice or statute, the im¬ 
portant questions to be considered, generally, being; 
Whether the review is limited to jurisdictiona! questions; 
whether questions of fact are reviewable; whether mat- 
ters outside the record may be considered; and whether 
statements in the return or record are conclusive. On 
certiorari to quash a conflicting opinion of an inferior 
appellate court, the reviewing court generally is limited 
to the determination of such conflict. 

There is much confusiori with regard to the scope 
of review on certiorari, This is caused: (1) By a 
conflict between the decisions in different States, 
induced to some extent by statutory provisions; (2) 
by the fact that early decisions in particular States 
have been to some extent abrogated by later stat- 
utes; and (3) for the reason that in several States 
the language of the decisions is so obscure that it is 
practically impossible to‘state what is the rule there- 
in. The important questions to be considered, as 
stated in following sections, are: (1) Whether the 
review is limited to jurisdictional questions, infra 
§151; (2) whether questions of fact are review¬ 
able, infra § 172; (3) whether matters outside the 
record can be considered, infra §§ 157-164; and 
(4) whether statements in the return or record are 
conclusive, infra §§ 165-169. 


The reviewing court may, in a proper case, dis- 
pose of all relevant matters but it will not re¬ 
view a matter which was not finally determined in 
the lower court,or which has become an abstract 
or moot question;^^ nor need it consider matters 
not necessary to a proper determination.^^ Where 
two cases are Consolidated, and the court renders 
separate findings and judgments, this will be re- 
garded as being at most misprision or inadvertence, 
and the reviewing court will consider the case as 
though there were a single set of findings and one 

judgment.^2 

The scope of the review depends largely on the 
statute involved.^3 xhe reviewing court, generally, 
will not review the case as if before it on broad 
appeal;^^ and, on the other hand, the fact that 
there is no right of appeal generally does not en- 
large the scope of review on certiorari or writ of 
review.45 Where, however, a statute is merely si¬ 
lent on the question of appeal, a review may be had 
in the broadest sense of certiorari and under 
some statutes, where certiorari is granted by the 
supreme court to review a judgment of an inferior 
appellate court, the cause proceeds as if pending on 
writ of error.'^'^ 

\ 


38. R.I.—Conte V. Roberts, 192 A. 
814. 

39. La.—Rembert v. Fenner & 

Beane, 177 So. 247, 188 La, 385, af- 
fifming, App., 175 So. 116—Buil- 
liard v. New Orleans Terminal Co., 
171 So. 78, 185 La, 924, setting 
aside, App., 166 So. 640, conformed 
to 174 So. 659, 

Final determination as prerequisite 
to issuance of writ see supra § 20. 

40. lowa.—Mason v. District Court 
of Black Hawk County, 229 N.W. 
168, 209 lowa 774. 

Mich.—Barron v. Belongy, 200 N.W. 
944, 229 Mich. 201—-Blickle v. 

Board of Educat ion of City of 
Grand Rapids, 177 N.W. 385, 210 
Mich.- 196. 

N.J.—City of North Wildwood v, 
Coney, 124 A. 515, 100 N.J.Law 
38. 

Okl.—Thatcher v. Miller, 300 P. 403, 
149 Okl. 296. 

Where case presents merely ah- 
stract question of right or law which 
does not rest on existing facts, and 
where action by the reviewing court 
would be futile, the court will not 
decide questions thus presented.— 
Barron v. Belongy, 200 N.W. 944, 229 
Mich. 201. 

Abstract questions as ground for is- 
suing writ see supra § 32. 

Moot questions on motion to dismiss 
or quash see supra § 135. 


41. Colo.—^People v. Montrose Coun¬ 
ty Dist. Ct., 155 P. 386, 60 Colo. 
569. 

42l Cal.—Stanton v. Superior Court 
within and for Los Angeles Coun¬ 
ty, 261 P. 1001, 202 Cal. 478. 

43. Pa.—In re Incorporation of Elk- 
land Leather Workers’ Ass’n, 198 
A. 13, 330 Pa. 78. 

As limited to jurisdiction 
Where a statute does not permit 
an appeal, or where it States that 
the decision of the court below is 
flnal, the review is generally limited 
to jurisdiction.—^In re Incorporation 
of Elkland Leather Workers' Ass’n, 
supra. 

Review as limited to matters of 
jurisdiction in general see infra § 
151. 

44. Tenn.—Cochran v. Garth, 40 S. 
W.2d 1023, 163 Tenn. 59, 76 A.L.R. 
1413—Brenizer v. Nashville, C. & 
St. L. Ry., 8 S.W.2d 1099, 156 
Tenn. 479, denying rehearing 3 S. 
W.2d 1053, 156 Tenn. 479. 

Tex.—Fleaur v. Switzer, Civ.App., 
109 S.W.2d 239. 

Case which should have heeu traus- 
ferzed 

Where the appeal involved juris¬ 
dictional questions, so that jurisdic¬ 
tion thereof was in the supreme 
court, it will, on certiorari to review 
the decree of the court of civil ap- 
peals, which erroneously refused to 
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transfer the cause as required by 
Acts 1909 c 192, consider the case 
as on appeal.—Going v. Going, 256 
S.W. 890, 148 Tenn. 522, 31 A.L.R. 
633. 

Certiorari distinguished from appeal 
see supra § 4. 

45. Utah.—People's Bonded Trustee 
V. Wight, 272 P. 200, 72 Utah 587. 

46. Pa.—^In re Incorporation of Elk¬ 
land Leather Workers’ Ass’n, 19 S 
A. 13, 330 Pa. 78—Grime v. Depart¬ 
ment of Public Instruction, 188 A. 
337, 324 Pa. 371—^Appeal of Geary, 
175-A. 544, 316 Pa. 342. 

TJnder a nonpsofit Corporation law, 
conferring on court of common pleas 
of county in which registered oiSce 
of Corporation is to be located ex- 
clusive jurisdiction in granting char- 
ters to nonprofit corporations with- 
out provision for appeal, review of 
decree in proceeding for incorpora¬ 
tion there under was not intended to 
be restricted to narrowest scope ol 
review by certiorari.—In re Incorpo¬ 
ration of Elkland.Leather Workers' 
Ass'n, 198 A. 13, 330 Pa. 78. 

47. 111.—Freitag v. Union Stock 
Yard, etc., Co., 104 N.B. 901, 262 
111. 551. 

As limited by constitutioaal provi¬ 
sion 

Under a constitutional provision 
authorizing the legislature to pro¬ 
vide for review by appeal or writ ol 
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On certiorari to an intermediate appellate court, 
the reviewing court ordinarily considers only ques- 
tions treated by the intermediate court,and its 
review does not extend to irregularities or errors 
of the original trial court, as explained infra § 152. 

Collateral fnatters, The reviewing court is con- 
fined to an inquiry into the regularity of the partic- 
ular proceedings brought up by the writ, and acts 
done by any other tribunal than that to which the 
writ issued, proceedings subsequent to or collateral 
with those which are complained of, and proceed¬ 
ings in which the petitioner for the writ is not in- 
terested, should be disregarded.^9 It is not con- 
cerned with the judgment as affecting parties who 
do not apply for relief;^® and, where the writ 


brings up for review the removal of the relator 
from office, the validity of the appointment of his 
successor will not be considered.^i 

Certiorari to quash conflicting opinion in inferior 
appellate court. On certiorari to quash the opinion 
of an inferior appellate court because of its being in 
conflict with a previous decision of the supreme 
court, except as to the question of jurisdiction,52 
the sole inquiry of the supreme court is whether the 
rulings and conclusions of law in the opinion of the 
inferior court, on the same or a similar state of 
facts as found by it and on the issue as stated by it, 
conflict with and contravene the last previous con- 
trolling decision of the supreme court.^s On such 
review, the supreme court is concerned only with 


error, a statute makingr judgments 
of an inferior court final, unless a 
majority of the judges thereof grant 
a certificate of importance and ap- 
peal, or unless the higher court, by 
certiorari or otherwise, requires the 
case to be certified for review, con- 
templates, not a review of such a 
judgment by certiorari, but that the 
applicat ion for such a writ is to en- 
able the higher court to determine 
whether the case ought to be re- 
viewed, and that where the writ is 
awarded the review is by writ of er¬ 
ror.—Freitag v. Union Stock Tard, 
etc., Co., supra. 

Power to mle on assigniuents of er. 
ror 

(1) Under a constitutional provi- 
sion authorizing supreme court to 
require by certiorari, etc,, any case 
to be certified from court of ap- 
peals for review as if carried by 
writ of error to supreme court, the 
supreme court on certiorari has 
jurisdiction to rule upon the several 
assignments of error made by bili of 
exceptions.—Gulf Paving Co, v, City 
of Atlanta, 99 S.E. 374, 149 Ga. 114, 
reversing 96 S.E. 392, 22 Ga.App, 374, 
conformed to 99 S.E. 538, 24 Ga,App. 
4 . 

(2) On- certiorari to the court of 
appeals, assignment of error com- 
plaining of afRrmance on defendanfs 
cross bili need not be decided, when 
it is held that the court erred in re¬ 
versing judgment for defendant on 
the main bili.—Globe & Rutgers Fire 
Ins. Co. V, Smyly, 117 S.E. 819, 155 
Ga. 547, reversing Smyly v. Globe 
& Rutgers Pire Ins. Co., 113 S.E. 220, 
28 Ga.App- 776, conformed to 118 S. 
E. 766, 30 Ga.App. 620. 

48. Ala.—Cranford v. National 

Surety Corporation, 166 So. 721, 
231 Ala. 636, reversing 166 So. 719, 
27 Ala.App. 126—Pool v. Hart, 132 
So. 59, 222 Ala. 232, denying certio¬ 
rari 132 So. 68, 24 Ala.App, 103— 
Hardy v. First Nat. Bank, 122 So. 
702, 219 Ala. 435, denying certio¬ 
rari 122 So. 701, 23 Ala.App. 190— 


Ballard v. State, 121 So. 602, 219 
Ala. 222, second case, denying cer¬ 
tiorari 121 So. 502, 23 Ala.App. 50, 
first case. 

Fla.—Florida East Coast Ry. Co. v. 
George, 107 So. 266, 91 Fla. 72. 

49. Minn.—Young v. Penn Mutual 
Life Ins. Co., 256 N.W. 906, 192 
Minn. 446. 

jj-.j.^Mechler v. Fialk, 82 A. 330, 82 
N.J.Law 273, affirmed 86 A. 401, 84 
N.J.Law 406. 

Utah.—Riggins v. District Court of 
Salt Lake County, 51 P.2d 645, 89 
Utah 183—Hilton Bros. Motor Co. 
V. District Court in and for Mil- 
lard County, 25 P.2d 695, 82 Utah 
872. 

Wash.—State v. Superior Court of 
Spokane County, 143 P. 455, 82 
Wash. 37. 

11 C.J. p 193 note 47. 

Order of trial court denying new 
trial in proceedings for extension of 
time to redeem from mortgage fore- 
closure sale could not be reviewed on 
certiorari issued prior thereto to re¬ 
view original order denying exten¬ 
sion.—Young V. Penn Mut. Life Ins. 
Co., 256 N.W. 906, 192 Minn. 446. 

Prior order 

On certiorari to review an order 
annexing territory to a school dis¬ 
trict, the inquiry will be confined to 
the order sought to be reviewed and 
will not be extended to a prior or¬ 
der under which defendants claimed 
a legal annexation.—State v. Thurs- 
by-Butte Special School Dist. No. 37 
in McHenry County, 178 N.W. 787, 
45 N.D. 555. 

50. La,—^D. H. Holmes Co. v. Mor¬ 
ris, 177 So. 417, 188 La. 431, 114 
A.L.R. 905, modifying D. H. 
Holmes Co. v. Van Ryper, App., 
173 So. 584—Babst v. Hartz, 108 
So. 871, 161 La. 427. 

Writ granted to one party 
Where writ of certiorari or review 
is granted at instance of one party 
to suit to consider a complaint of a 
judgment of the court of appeal, an 
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opposing party who has not applied 
for writ of review cannot have the 
judgment amended for his benefit, 
but judgment of supreme court will 
be confined to complaint of party at 
whose instance the writ of review 
was granted.—D. H. Holmes Co. v. 
Morris, 177 So. 417, 188 La. 431, 114 
A.L.R. 905, modifying D. H. Holmes 
Co. V. Van Ryper, App., 173 So. 584. 

51. N.J.—State v. Millville, 21 A. 
568, 53 N.J.Law 362. 

11 C.J. p 193 note 48. 

52. Mo.—State ex rei. Common- 
wealth Trust Co. v. Reynolds, 213 
S.W. 804, 278 Mo. 695. 

53. Mo.—State ex rei. and to Use of 
Heuring v. Allen, Sup., 112 S.W. 
2d 843, quashing opinion and rec- 
ord Heuring v. Central States Life 
Ins. Co. of St. Louis, 87 S.W.2d 
661, 230 Mo.App. 42—State ex rei. 
Kinealy v. Hostetter, 104 S.W.2d 
303, 340 Mo. 965, quashing certio¬ 
rari In re Flynn^s Estate, App., 95 
S.W.2d 1208, transferred 92 S.W.2d 
671, 338 Mo. 522—State ex rei Sir- 
kin & Needles Moving Co. v. Hos¬ 
tetter, 101 S.W.2d 50, 340 Mo. 211— 
State ex rei. S. S. Kresge Co. v. 
Shain, 101 S.W.2d 14, 340 Mo. 145— 
State ex rei. Metropolitan Life 
Ins. Co. V. Allen, 100 S.W.2d 487, 
339 Mo. 1156, quashing certiorari 
Young V. Metropolitan Life Ins. 
Co., 84 S.W.2d 1065, 229 Mo.App. 
823—State ex rei. Kansas City 
Life Ins. Co. v. Allen, 85 S.W.2d 
886, 337 Mo. 770—State ex rei Mis- 
souri Mut. Ass’n v. Allen, 78 S.W. 
2d 862, 336 Mo. 352, quashing, 
App., 60 S.W.2d 402—State ex rei. 
Continental Ins. Co. of City of 
New York v. Becker, 77 S.W.2d 
100, 336 Mo. 59, quashing Weiss v; 
Continental Ins. Co., App., 61 S.W. 
2d 392—State ex rei. Bennett v. 
Becker. 76 S.W.2d 363, 335 Mo. 
1177, quashing Bennett v. Gerk, 61 
S.W.2d 241, 230 Mo.App. 601—State 
ex rei. St. Louis Public Service Co. 
V. Becker,*66 S.W.2d 141, 334 Mo. 
115, quashing certiorari Berryman 
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rulings actually made, either expressly or by neces- limited in its review, as stated infra § 158, to the 
sary implication, by the inferior court,®^ and it is facts and issues appearing or referred to in the 


V. People’s Motorbus Co. of St. 
Louis, 54 S.W.2d 747, 228 Mo.App. 
1032—State ex rei Hauck Bakery 
Co. V. Haid, 62 S.W.2d 400, 333 
Mo. 76, quashing certiorari Black- 
will V. Franke, App., 49 S.W-2d 211 
—State ex rei Sears, Roebuck & 
Co. V. Haid,-60 S.W.2d 43. 332 Mo. 
706, quashinff Wells v. Sears, Roe¬ 
buck & Co., App., 51 S.W.2d 136— 
State ex rei. Sears, Roebuck & Co. 
V. Haid, 60 S.AV.2d 41, 332 Mo. 701, 
quashing Cook v. Sears, Roebuck 
& Co., App., 51 S.W.2d 134—State 
ex rei. St. Louis-San Francisco 
Ry. Co. V. Cox, 46 S.W.2d 849, 
329 Mo. 292, quashing certiorari 
Hankins v. St. Louis-San Francis¬ 
co Ry. Co., App.. 31 S.W.2d 596— 
State ex rei. Silverforb v. Smith, 
Sup., 43 S.W.2d 1054, quashing cer¬ 
tiorari Durst V. Townes, 31 S.W. 
2d 583, 22-4 Mo.App. 675—State ex 
rei. Schroeder & Tremayne v. Haid, 
41 S.W.2d 789, 328 Mo. 807, quash¬ 
ing certiorari Cushulas v. Schroe¬ 
der & Tremayne, 22 S.W.2d 872, 
225 Mo.App. 567—State ex rei 
American Surety Co. of New York 
V. Haid, 30 S.W.2d 100, 325 Mo. 
949, quashing certiorari Wellston 
Trust Co, V. American Surety Co., 
of New York, 14 S.W,2d 23, 224 
Mo.App. 241—State ex rei, Weis- 
heyer v. Haid, Sup„ 26 S.W.2d 939 
—State ex rei. Northwestern Nat. 
Ins. Co. V. Trimble, 20 S.W.2d 46, 
323 Mo. 458, denying quashal of 
opinion and judgment Luthy v. I 
Northwestern IjTat. Ins. Co. of Mil- 
waukee, Wis., 20 S.W,2d 299, 224 
Mo.App. 371—State ex rei Kansas 
City V. Trimble, Sup., 20 S.W.2d 20, 
21—State ex rei. Kansas City v. 
Trimble,^ 20 S.W.2d 17, 322 Mo, 
360, denying quashal of opinion 
State ex rei Lindsay v. Trimble, 20 
S.W.2d 7, 225 Mo.App. 139—State 
ex rei. Noe v. Cox, 19 S.W.2d 695, 
323 Mo. 520, denying quashal of 
opinion Schroll v. Noe, App., 297 
S.W. 999—State ex rei. American 
School of Osteopathy v. Daues, 18 
S.W.2d 487, 322 Mo. 991, quashing 
certiorari Noren v. American 
School of Osteopathy, 2 S.W.2d 
215, 223 Mo.App. 278, which alRrm- 
ed 298 S.W. 1061—State ex rei. 
Kroger Grocery & Baking Co. v. 
Haid, 18 S.W.2d 478, 323 Mo. 9, 
quashing opinion Simmons v. Kro¬ 
ger Grocery & Baking Co., App., 6 
S.W.2d 1023—State ex rei. Dean v. 
Daues, 14 S.W.2d 990, 321 Mo. 1126, 
quashing opinion Dean v. Dean, 
App., 1 S.W.2d 235, and conformed 
to 15 S.W.2d 1116—State ex rei. 
Security Ins. Co. v. Trimble, 300 
S.W. 812, 318 Mo. 173—State ex 
rei Bradley v. Trimble, 289 S.W. 
922, 316 Mo. 97, quashing certio¬ 
rari Smith. V. Nicholson, 289 S.W. 


349, 221 Mo.App. 428—State ex rei 
Utz V. Daues, Sup., 287 S.W. 606, 
quashing certiorari Utz v. Mayes, 
App., 267 S.W. 59—State ex rei. 
Travelers' Indemnity Co. v. Daues, 
285 S.W, 479, 315 Mo. 22, quashing 
certiorari Kistenmacker v. Trav- 
elers’ Indemnity Co., App., 273 S. 
W. 125—State ex rei Tummons v. 
Cox, '282 S.W. 694, 313 Mo. 672, 
quashing certiorari Tummons v. 
Stokes, App., 274 S.W. 528—State 
ex rei Shaw Transfer Co. v. Trim¬ 
ble, Sup., 250 S.W. 396, quashing 
certiorari Jepson v. Shaw Transfer 
Co.. 243 S.W. 370, 211 Mo.App. 366 
—State ex rei Shaw Transfer Co. 

V. Trimble, Sup., 250 S.W. 384, 
quashing certiorari Burke v. Shaw 
Transfer Co., 243 S.W. 449, 211 Mo. 
App. 353—State ex rei Missouri 
State Life Ins. Co. v. Allen, 243 S. 

W. 839, 295 Mo. 307—State ex rei 
Raleigh Inv. Co. v. Allen, 242 S. 
W. 77, 294 Mo. 214, quashing cer¬ 
tiorari Raleigh Inv. Co. v. Cureton, 
App., 232 S.W. 766—State ex rei 
Mann v. Trimble, 232 S.W. 100, 290 
Mo. 661—State ex rei American 
Packing Co. v. Reynolds, 230 S.W. 
642, 287 Mo. 697, quashing certio¬ 
rari Heckfuss V. American Co., 
App., 224 S.W. 99—State ex rei. 
Metropolitan St. R. Co. v. Ellison, 
Sup., 224 S.W. 820, qualshing cer¬ 
tiorari Quirk V. Metropolitan St. 
Ry. Co., App., 210 S.W. 106—State 
ex rei Abbott v. Bradley, Sup., 223 
S.W. 98—State ex rei Bush v. 
Sturgis, 221 S.W. 91, 281 Mo. 598, 
9 A.L,R. 1315—State ex rei Boat- 
men’s Bank v. Reynolds, 218 S.W. 
337, 281 Mo. 1, quashing record 
Boatmen’s Bank v. Semple Place 
Realty Co., 213 S.W. 900, 202 Mo. 
App. 57—State ex rei Kansas City 
Theological Seminary v. Ellison, 
Sup., 216 S.W. 967—State ex rei 
Smith V. Reynolds, Sup., 216 S.W. 
773, quashing certiorari German- 
American'Bank v. Smith, App., 208 
S.W. 878—State ex rei Common- 
wealth Trust Co. v. Reynolds, 213 
S.W. 804, 278 Mo. 695—State ex rei 
Wabash Ry. Co. v. Ellison, Sup., 
204 S.W. 396, quashing certiorari 
McGolderick v. Wabash Ry. Co., 
200 S.W. 74, 200 Mo.App. 436— 
State ex rei Quercus Lumber Co. 
V. Robertson, Sup., 197 S.W. 79, 
quashing certiorari Allen v. Quer¬ 
cus Lumber Co., App., 190 S.W. 86. 

Beason for xule 

In such proceedings the supreme 
court exercises superintending con- 
trol over the inferior appellate 
courts for the purpose of maintain- 
ing uniformity in the law as an- 
nounced by those courts with the de- 
cisions of the supreme court.—State 
ex rei Hauck Bakery Co. v. Haid, 62 
S.W.2d 400, 333 Mo. 76, quashing'cer¬ 


tiorari Blackw^ill v. Franke, App., 
49 S.W.2d 211—State ex rei Silver¬ 
forb, Sup., 43 S.W.2d 1054, quash¬ 
ing certiorari Durst v. Townes, 31 S. 
W.2d 583, 224 Mo.App. 675. 

Decisions held uot conflicting 
Mo.—State ex rei. Fulton Iron Works 
V. Allen, Sup.. 289 S.W, 583. 
quashing certiorari Ferguson v. 
Fulton Iron Works, App., 259 S.W. 
811—State ex rei. Smith v. Reyn¬ 
olds, Sup., 216 S.W. 773 quashing 
certiorari German-American Bank 
V. Smith, App., 208 S.W. 878—State 
ex rei Wabash Ry. Co. v. Ellison, 
Sup., 204 S.W. 396, quashing cer¬ 
tiorari McGoldrick v, Wabash Ry. 
Co., 200 S.W. 74, 200 Mo.App. 436. 
Where no previous decisioa on the 
matter 

Supreme court never having con- 
strued provisions in life insurance 
policy sued on with reference to 
question whether it was thirty-year 
life or term policy, it is immaterial, 
on certiorari to quash court of ap- 
peals opinion, whether latter is cor- 
rect.—State ex rei. Security Mut. 
Life Ins. Co. v. Allen, 267 S.W. 379, 
305 Mo. 607, quashing certiorari, 
1923, Howell v. Security Mut. Life 
Ins. Co., App., 253 S.W. 411. 

54. Mo.—State ex rei. Sirkin & 
Needles Moving Co. v. Hostetter, 
101 S.W.2d 50, 340 Mo. 211—State 
ex rei. Silverforb v. Smith, Sup., 
43 S.W.2d 1054, quashing certio¬ 
rari Durst V. Townes, 31 S.W.2d 
583, 224 Mo.App. 675—State ex rei. 
Metropolitan Life Ins. Co., v. 
Daues, Sup., 29’7 S.W. 951, quash¬ 
ing 'certiorari Hickey v. Metropoli¬ 
tan Life Ins. Co., App., 270 S.W. 
388. 

Ulnstratlons and argmnents in 
support of the inferior courfs rul¬ 
ings need not be considered by the 
supreme court.—State ex rei P. T. 
0’Dell Const. Co. v. Hostetter, 104 S. 
W.2d 67l/ 340 Mo. 1155, quashing 
certiorari Buhrkuhl v. P. T. 0’Dell 
Const. Co., App., 95 S.W.2d 843. 
Inadvertent statement 
Inadvertence of the inferior court 
in stating that there was personal 
Service cannot be made the basis of 
quashing any part of its record on 
certiorari, where it based no argu- 
ment and no conclusion on any dis- 
tinction between personal and con¬ 
structive Service, and the conclusion 
it reached could not be affected by 
any difference between the two kinds 
of Service.—State ex rei Hayes v. 
Ellison. Mo., 191 S.W. 49. 

Qnestions not presented to, or de. 
cided by, the inferior ooort will not 
be considered.—State ex rei Silver¬ 
forb V. Smith, Sup., 43 S.W.2d 1054, 
quashing certiorari Durst v. Towne^ 
31 S.W.2d 583, 224 Mo.App. 675 — 
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opinion of the inferior court. 

The scope of the supreme court's inquiry is lim- 
ited to the question of a conflict between the opin¬ 
ion of the inferior court, under examination, and 
previous controlling decisions of the supreme court, 


either as to a general principle or rule of law, or as 
to a ruling on a similar state of facts.55 It is not 
concerned with the correctness or incorrectness of 
the inferior court^s decision,56 and cannot review 
error assigned in the findings of fact by the appel- 


State ex rei Noe v. Cox, 19 S,W.2d 
695, 323 Mo. 520, denying quashal of 
opinion Schroll v. Noe, App., 297 S. 
■VV. 999—State ex rei. Locke v. Trim- 
ble, Mo., 29S S.W. 782—State ex rei. 
Utz V. Daues, Mo., 287 S.W. 606, 
Quashing certiorari Utz v. May es, 
App., 267 S.W. 59 —State ex rei. John 
Hancock Mut. Life Ins. Co. of Bos¬ 
ton, Mass., V. Allen, 282 S.W. 46, 313 
Mo.. 384, quashing opinion Mueller v. 
John Hancock Mut. Life Ins. Co., 
App., 261 S.W. 709—State ex rei. 
Lehrack v. Trimble, 274 S.W. 416, 
308 Mo, 597—State ex rei Continental 
Life Ins. Co. of Kansas City v. Allen, 
262 S.W. 43, 303 Mo. 608, modifying 
Braham v. Pioneer Life Ins. Co. of 
America, App., 253 S.W. 786—State 
ex rei. Agricultural Ins. Co. of Wa- 
tertown, N. T., v. Allen, Mo., 254 S. 
-vy. 194—State ex rei. Schwepker v. 
Daues, Mo., 253 S.W. 968. 

Ruling hy necessary implication 
When opinion of court of appeals 
necessarily rests on a finding or de- 
termination by such court, whether 
discussed or not, which must have 
been consistent with opinion ren- 
dered, or no judgment of character 
rendered could have been legally ren- 
dered, court of appeals must be held 
to have considered the question 
whether it discussed it or not, since 
it is necessarily and unavoidably in- 
volved in decision reached.—State ex 
rei. Boeving v, Cox, 276 S.W, 869, 
310 Mo. 367, quashing opinion Petty 
V. Boeving, 264 S.W. 66 , 216 Mo.App. 
271. 

55 . Mo.—State ex rei. Ocean Acci¬ 
dent & Guarantee Corporation v. 
Hostetter, Sup., 108 S.W.2d 17— 
State ex rei Kansas City Southern 
Ry. Co. V. Shain, 105 S.W.2d 915, 
340 Mo. 1195, quashing Adams v. 
Kansas City Southern Ry. Co., 
App., 83 S.W.2d 913—State ex rei. 
P. T. 0’Dell Const. Co. v, Hostet¬ 
ter, 104 S.W.2d 671, 340 Mo. 1155, 
quashing certiorari Buhrkuhl v. F. 
T. 0’Dell Const. Co., App., 95 S.W. 
2d 843—State ex rei. Tunget v, 
Shain, 101 S.W.2d 1, 340 Mo. 434— 
State ex rei. Himmelsbach v. Beck- 
er, 85 S.W.2d 420, 337 Mo. 341, 
quashing certiorari Parsons v. 
Himmelsbach, App., 68 S.W.2d 841 
—State ex rei. Weddle v. Trimble, 
52 S.W.2d 864, 331 Mo. 1, quashing 
Weddle v. St. Joseph Ry., Light, 
Heat & Power Co., App., 47 S.W.2d 
1098 —State ex rei Ward v. Trim¬ 
ble, 39 S.W.2d 372, 327 Mo. 773, 
quashing opinion Ward v. Western 
Union Telegraph Co„ 22 S.W.2d 81, 


224 Mo.App. 16, affirmed 46 S.W.2d 
268, 226 Mo.App. 752 —State ex rei. 
Koenen v. Daues, Sup., 288 S.W. 
14, quashing certiorari Koenen v. 
Terminal Railroad Ass*n, App., 280 
S.W. 73—State ex rei. John Han¬ 
cock Mut. Life Ins. Co., of Boston, 
Mass. V. Allen, 267 S.W. 832, 306 
Mo. 197, quashing certiorari Cra- 
dick V. John Hancock Mut. Life 
Ins. Co., of Boston, Mass., App., 
256 S.W. 501—State ex rei. Raleigh 
Inv. Co. V. Allen, 242 S.W. 77, 294 
Mo. 214, quashing certiorari Ra¬ 
leigh Inv. Co. V. Cureton, App., 
232 S.W. 766—State ex rei Conti¬ 
nental Ins. Co. V. Reynolds, Sup., 
235 S.W. 88 , quashing certiorari 
American Paper Products Co. v. 
Continental Ins. Co., 225 S.W. 1029, 
208 Mo.App. 87—State ex rei Cal- 
houn v. Reynolds, 233 S.W. 483, 
289 Mo. 506, quashing certiorari 
State ex rei. Priest v. Calhoun, 226 
S.W. 329, 207 Mo.App. 149—State 
ex rei Brotherhood of American 
Yeoman v. Reynolds, 229 S.W. 1057, 
287 Mo. 169, reversing Wilson v. 
Brotherhood of American Yeoman, 
App., 223 S.W, 992 —State v. Elli- 
son, 181 S.W. 998, 266 Mo. 423. 

Constmction of instroment 
On certiorari to quash opinion of 
court of appeals for conflict, where 
court of appeals found employer's 
indemnity policy ambiguous and con- 
strued it, it was for supreme court 
to determine whether substantial 
reason for doubt and uncertainty 
with respect to the meaning of the 
instrument existed.—State ex rei. 
Ocean Accident & Guarantee Corpo¬ 
ration V. Hostetter, Mo., 108 S.W. 
2d 17. 

Constmction of statute 

(1) An opinion of the court of ap¬ 
peals construing a statute and giv- 
ing it a certain force and effect can¬ 
not be called in question by certio¬ 
rari to the supreme court, unless the 
supreme court has in some case on 
similar facts given the same statute 
a deflnite construction which the 
court of appeals in the instant case 
refuses to follow, since the proper 
construction of any statute is as 
much within the province of the 
court of appeals as of the supreme 
court.—State ex rei. and to Use of 
Heuring v. Allen, Sup., 112 S.W.2d 
843, quashing opinion and record 
Heuring v^ Central States Life Ins. 
Co. of St. Louis, 87 S.W.2d 661, 230 
Mo.App. 42. 

(2) The supreme court has no au- 
thority to decide whether an auto- 
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matic loan provision of life policy 
sued on was in conflict with non- 
forfeiture statute or whether such 
provision conflicted with extent pro¬ 
vision, where court of appeals had 
jurisdiction of the appeal, since such 
questions would have to be decided 
in that court.—State ex rei. and to 
Use of Heuring v. Allen, supra. 

Where facts not similar 

Misapplication by court of appeals 
of rules announced in supreme 
court decisions does not constitute 
error cognizable on certiorari in the 
supreme court, where the facts are 
in no way analogous to the facts in 
supreme court cases.—State ex rei 
Calhoun v. Reynolds, 233 S.W. 483, 
289 Mo. 506, quashing certiorari 
State ex rei Priest v. Calhoun, 226 
S.W. 329. 207 Mo.App. 149. 

56. Mo.—State ex rei. Ocean Acci¬ 
dent & Guarantee Corporation v. 
Hostetter, Sup., 108 S.W.2d 17— 
State ex-rei. Sirkin & Needles Mov- 
ing Co. v. Hostetter, 101 S.W.2d 
50, 340 Mo. 211—State ex rei 

Hauck Bakery Co.' v. Haid, 62 S. 
W.2d 400, 333 Mo. 76, quashing 
certiorari Blackwill v. Pranke, 
App., 49 S.W.2d 211—State ex rei 
Burger v. Trimble, 55 S.W.2d 422, 
331 Mo. 748, quashing certiorari 
Burgher v. Niedorp, App., 50 S.W. 
2d 174—State ex rei St. Louis-San 
Francisco Ry. Co. v. Haid, 37 S. 
W.2d 437, 327 Mo. 217, quashing 
error Seidel v. St. Louis-San Fran¬ 
cisco Ry. Co., App., 18 S.W.2d 126 
—State ex rei. Brenner ,v. Trimble, 
32 S.W.2d 760, 326 Mo. 702—State 
ex rei. American Surety Co. of 
New York v. Haid, 30 S.W.2d 100, 
325 Mo. 949, quashing certiorari 

Wellston Trust Co. v. American 
Surety Co. of New York, 14 S.W.2d 
23, 224 Mo.App. 241—State ex rei. 
Fichtner v. Haid, 22 S.W.2d 1045, 
324 Mo. 130, quashing certiorari 

Fichtner v. Mohr, 16 S.W.2d 739, 
223 Mo.App. 752—State ex rei. Se- 
curity Ben. Ass^n v. Cox, 9 S.W.2d 
953, 321 Mo. 130, quashing certio¬ 
rari Spencer v. Security Benefit 
Ass’n, App., 297 S.W. 989—State 
ex rei. Utz v. Daues, Sup., 287 S. 
W. 606, quashing certiorari Utz v. 
May es, App., 267 S.W- 59—State ex 
rei, Tummons v. Cox, 282 S.W. 694, 

313 Mo. 672, quashing certiorari 

Tummons v. Stokes, App,, 274 S.W. 
528—State ex rei. Greer v. Cox, 
Sup., 274 S.W, 373, quashing cer¬ 
tiorari Smith V. Green, 257 S.W. 
829, 216 Mo.App. 155—State ex rei 
Raleigh Inv. Co. v. Allen, 242 S.W. 
‘77, 294 Mo. 214, quashing certiorari 
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late courtj^s*^ and, in the absence of a conflict, it is 
bound by the inferior court^s rulings on questions 
of law, whether right or wrong, but not by its rul- 
ing as to the dissimilarity of the facts in its decision 
from those in previous decisions of the supreme 
court, or as to certain evidence being contrary to 
physical laws and facts of universal knowledge.^^ 
In determining conflicts, the decisions must be read 
and understood in the light of the facts and ques¬ 
tions presented;^^ but it is not the province of the 
supreme court to reconcile alleged inconsistencies 
in the inferior court^s decision, where the matters 
complained of are not necessary to the decision of 
issues there presented and joined.®^ 

The supreme court also is not concerned with any 
conflict between the opinion of the inferior court 
and the opinions of other like courts or of courts of 


a foreign jurisdiction.^i No question concerning 
the correctness of a controlling opinion of the su¬ 
preme court which the inferior court's decision has 
followed can be reviewed nor will supreme court 
decisions subsequent to the opinion under review be 
considered, since there can be no conflict with such 
decisions.^3 

Ordinarily it is for the relator to point out con¬ 
flicts, not for the reviewing court to search for 
them;®4 but where the supreme court has acquired 
jurisdiction it may consider conflicts not suggested 
by the relator and may, of its own motion, point 
out conflicts,and is not limited to the determi- 
nation of a conflict with a case cited, but may de- 
termine whether there is a conflict with the last 
previous ruling as to any case.^® The supreme 
court, however, is not concerned with mere possible 


Raleigh Inv. Co. v. Cureton, App., 
232 S.W. 766—State ex rei Calhoun 

V. Reynolds. 233 S.W. 483. 289 Mo. 
506, quashing certiorari State ex 
rei Priest v. Calhoun, 226 S.W. 329, 
207 Mo.App. 149—State ex rei. 
Quercus Lumber Co. v. Robertson. 
Sup., 197 S.W, 7a, quashing certio¬ 
rari Allen V, Quercus Lumber Co., 
App„ 190 S.W. 86. 

Constractiou of instrament 

(1) Supreme court cannot construe 
contract involved independently and 
declare appellate court erred in its 
construction.—State ex rei. American 
Surety Co. of New York v. Haid, 30 
S.W.2d 100, 325 Mo. 949, quashing 
certiorari Wellston Trust Co. v. 
American Surety Co. of New York, 
14 .S.W.2d 23, 224 Mo.App. 241. 

<2) Supreme court has no author- 
ity to construe policy involved for 
purpose * of determining whether 
court of appeals’ opinion is right or | 
wrong, although it does have right j 
to determine whether language of 
policy is unambiguous for purpose 
of deciding whether court of ap¬ 
peals' opinion violates controlling 
decisions of supreme court.—State 
ex rei Metropolitan Life Ins. Co. v. 
Allen, 85 S.W.2d 469, 337 Mo. 525, de- 
nying quashal of opinion Kane v. 
Metropolitan Life Ins. Co., 73 S.W.2d 
826. 228 Mo.App. 649. 

57. Mo.—State ex rei. Raleigh Inv. 
Co. v. Allen, 242 S.W. 77, 294 Mo. 
214, quashing certiorari Raleigh 
Inv. Co. V. Cureton, App., 232 S.W. 
766. 

58. Mo.—State ex rei. Kansas City 
Southern Ry. Co. v. Shain, 105 S. 

W. 2d 915, 340 Mo. 1195, quashing 
Adams v, Kansas City Southern 
Ry. Co., App., 83 S.W.2d 913. 

53. Mo.—State ex rei Gatewood v. 
Trjmble, 62 S.W.2d 756, 333 Mo. 
207, quashing certiorari Citizens’ 


Sec, Bank of Englewood v. Gate¬ 
wood, App., 36 S.W.2d 426. 

30. Mo.—State ex rei. Tonnar v. 

Bland, 25 S.W.2d 462, 324 Mo. 987. 
61. Mo.—State ex rei Metropolitan 
Life Ins. Co. v. Allen, 100 S.W.2d 
487, 339 Mo. 1156, quashing certio¬ 
rari Young v. Metropolitan Life 
Ins. Co., 84 S.W.2d 1065, 229 Mo. 
App. 823—State ex rei Cox v. 
Trimble, 279 S.W. 60, 312 Mo. 322 
—State ex rei Mann v. Trimble, 

‘ 232 S.W. 100, 290 Mo. 661—State 
ex rei American Packing Co. v. 
Reynolds, 230 S.W. 642, 287 Mo. 
697, quashing certiorari Heckfuss 
v. American Co., App., 224 S.W. 99. 
Opinions of the supreme court 
alone are determinative of the issue 
raised on certiorari to quash a con- 
flicting opinion.—State ex rei. Ely & 
Walker Dry Goods Co. v. Cox, 73 S. 
W.2d 743, 335 Mo. 596, quashing Ken- 
ser V. Ely & Walker Dry Goods Co., 
48 S.W.2d 167, 226 Mo.App. 1016. 

63. Mo.—State ex rei Continental 
Life Ins. Co. of Kansas City v. 
Allen, 262 S.W. 43, 303 Mo. 608, 
modifying Brabham v. Pioneer 
Life Ins. Co. of America, App., 
253 S.W. ,786—State ex rei. St. 
Louis Brewing Ass’n v. Reynolds, 
Sup., 226 S.W. 579, quashing cer¬ 
tiorari Lampe v. St. Louis Brew¬ 
ing Ass’n. 221 S.W. 447, 204 Mo. 
App. 373. 

63. Mo.—State ex rei Kansas City v. 
Trimble, Sup., 20 S.W.2d 20, 21— 
State ex rei Kansas City v. Trim¬ 
ble, 20 S.W.2d 17, 322 Mo. 360. 
denying quashal of opinion State 
ex rei Lindsay v. Trimble, 20 S.W. 
2d 7, 225 Mo.App. 139. 

64. Mo.—State ex rei Quercus Lum¬ 
ber Co. V. Robertson, Sup., 197 S. 
W. 79, Quashing certiorari Allen 
V. Quercus Lumber Co., App., 190 
S.W. 86. 

65. Mo.—State ex rei. Kansas City 

285 


Southern Ry. Co. v. Shain, 105 S. 
W.2d 915, 340 Mo. 1195, quashing 
Adams v. Kansas City Southern 
Ry. Co., App., 83 S.W.2d 913—State 
ex rei. State Highway Commission 
of Missouri v. Shain, 102 S.W.2d 
666, 340 Mo. 802, quashing record 
and remandi ng cause State ex rei. 
State Highway Commission v. 
Lindley, App., 96 S.W.2d 1065— 
State ex rei. Gordon v. Trimble, 
300 S.W. 475, 818 Mo. 341—State 
ex rei. John Hancock Mut. Life 
Ins. Co. of Boston, Mass. v. Allen, 
282 SW. 46, 313 Mo. 384, quashing 
opinion Mueller v. John Hancock 
Mut. Life Ins. Co., App., 261 S.W. 
709—State ex rei. Missouri Gas 
& Electric Service Co. v. Trimble, 
271 S.W. 43, 307 Mo. 536—State ex 
rei. Vulgaraott v. Trimble, 253 S. 
W. 1014, 300 Mo. 92, quashing opin¬ 
ion Vulgamott V. Payne, App., 245 
S.W. 592. 

Fartial attack of opinioiL 
Although the relator advances no 
reason sufficient to justify the ques- 
tioning of part of an opinion, and 
although the conclusion reached by 
the court in such part of the opin¬ 
ion logically justifies its judgment, 
without regard to other questions, 
it is the supreme courfs duty to ex¬ 
amine other assailed portions of the 
opinion.—State ex rei. Hayes v. Bl- 
lison, Mo., 191 S.W. 49. 

66. Mo.—State ex rei Security Ins. 
Co. V. Trimble. 300 S.W. 812, 318 
Mo. 173—State ex rei. Allen v. 
Trimble, 297 S.W. $78, 317 Mo. 751, 
quashing record Allen v. Best, 279 
S.W. 728, 220 Mo.App. 1041. 

Cases uot cited iu brief 
That cases with which court of ap¬ 
peals’ opinion conflicts were not cit¬ 
ed in briefs filed on certiorari to 
quash opinion is not material.—State 
ex rei. John Hancock Mut. Life Ins. 
Co. of Boston, Mass. v. Allen, 282 S. 
W. 46, 313 Mo. 384, quashing opinion 
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conflicts of decisions, but there must be an actual 
conflict between statements of general principies of 
law clearly intended as such, or between rulings 
necessary to the matter presented for decision.67 

A party who did not apply for the writ, but who 
was required by the opinion to consent to a remitti¬ 
tur as a condition to affirmance, may suggest that 
such provision conflicts with the decisions of the 
supreme court.®^ 

§ 148. Matter Which Should Have Been 
Urged by Motion 

Matters which should have been urged by motion In 
the lower court, and were not, have been held not re- 
viewable. 

It has been held that certain matters which could 
be raised by a motion to dismiss the writ before 
hearing, if not so urged, will be disregarded on the 
hearing.^9 Thus it has been held that the objec- 
tion that the officer granting the writ was not such 
an oflicer as had authority to grant it must be raised 
by a motion to dismiss and cannot be considered on 
the hearing. 

Motion for new triaL A motion for a new trial, 


which is overruled, presents nothing for decision 
on certiorari, unless it alleges submissible fact ques> 
tions;*^^ and it has been held that error, if any, 
in overruling a plea in abatement, which is not 
made the subject of a motion for a new trial is not 
reviewable on certiorari.''^ A motion for a new 
trial, however, has been held not necessary to re- 
view the lower courfs action on evidence not bear- 
ing on issues submitted to the jury.'^3 

§ 149. Questions or Objections Not Raised in 
Original Proceeding 

Objections not raised or decided in the lower court 
ordinarily will not be considered on review, except as to 
questions of pubiic poiicy or Jurisdiction. 

The rule applicable to appellate procedure gener- 
ally, that objections not raised in the lower court 
cannot be relied on in the appellate court; as an- 
nounced in the title Appeal and Error § 228 et 
seq, governs the review on certiorari; and, as a 
general rule, questions not raised or ruled on be- 
low, or alleged erroneous action as to which no ob- 
jection was made, cannot be presented to, or consid- 
ered by, the reviewing court.*^^ This rule applics 


Mueller v. John Hancock Mut. Life 
Ins. Co.. App., 261 S.W. 709. 

67. Mo.—State ex rei Gatewood v. 
Trimble, 62 S.W.2d 756, 333 Mo. 
207, quashingr certiorari Citizens’ 
Sec. Bank of Englewood v. Gate¬ 
wood, App., 36 S.W.2d 426. 

UisappUcation of res judicata doc- 
trine held not reviewable 
Mo.—State ex rei. Gatewood v. 
Trimble, 62 S.W.2d 756, 333 Mo. 
207, Quashing certiorari Citizens’ 
Sec. Bank of Englewood v. Gate¬ 
wood, App., 36 S.W.2d 426. 

68. Mo.—State ex rei St. Louis, I. 
M. & S. R. Co. V. Reynolds, 226 S. 
W. 564, 286 Mo. 204, modifying 
Schulz V. St. Louis, I. M. & S. Ry. 
Co., App., 223 S.W. 757. 

6®. Cal.—Rigdon v. San Diego, 157 
P. 513, 30 Cal.App. 107. 

11 C.J. p 193 note 49. 

70. Mich.—Tweddle v. Judge Grand 
Rapids Super. Ct., 96 N.W, 22, 134 
Mich. 237. 

71. Ga.—0’]sreal v. Lide, 164 S.E. 
110, 45 Ga.App. 235. 

72- Tenn.—Town of Morristown v. 

Love, 22 S.W.2d 769, 160 Tenn. 177. 
73. Tenn.—Hibernia Bank & Trust 
Co. V. Boyd, 48 S.W.2d 1084, 164 
Tenn. 376—Carpenter v. Wright, 
13 S,W.2d 51. 158 Tenn. 289. 
Assignment of error in enclnding 
evidence of accord and satisfaction 
and withbolding such issue from the 
jury is available to defendant on 
certiorari, although his motion for a 


new trial is not considered on the 
merits because not filed within the 
time permitted by rules of court.— 
Hibernia Bank & Trust Co. v. Boyd, 
48 S.W.2d 1084, 164 Tenn. 376. 

74. U.S.—Delaware, L. & W. R. Co. 
v. Koske. 49 S.Ct. 202, 279 U.S. 
7 , 73 L.Ed. 578, reversing Koske 
V. Delaware, L. & W. R. Co., 142 A. 
43, 194 N.J.Law 627, certiorari 

granted Delaware, L. & W. R. Co. 
V. Koske, 49 S.Ct 13, 278 U.S. 
586, 73 L.Ed. 521—New York Dock 
Co. V. The Poznan, N.T., 47 S.Ct. 
482, 274 U.S. 117, 71 L.Ed. 955, re¬ 
versing, C.C.A., The Poznan, 9 P. 
2d 838, which reversed, D.C.r 297 
F. 345, certiorari granted New 
York Dock Co. v. The Poznan, 46 
S.Ct 106, 269 U.S. 547, 70 L.Ed. 
405. 

Ala.—Pool V. Hart, 132 So. 59, 222 
Ala. 232, denying certiorari 132 So. 
58, 24 Ala.App. 103—^Messer v. 

State, 129 So. 97, 221 Ala. 379, de¬ 
nying certiorari 129 So. 96, 23 Ala. 
App. 536—^La Rue v. Loveman, 
Joseph & Loeb, 127 So. 241, 220 
Ala. 2, mandate conformed to 127 
So. 240, 23 Ala.App. 317, certiorari 
denied 127 So. 243, 220 Ala. 677— 
City of Birmingham v. Norwood, 
126 So. 619, 220 Ala. 497, denying 
certiorari 126 So. 616, 23 Ala.App. 
443—Ex parte Strawbridge, 77 So. 
356, 201 Ala. 62, denying certio¬ 
rari State V. Strawbridge, 76 So. 
479, 16 Ala.App. 195. 

Ga.—Gulf Refining Co. v. Miller, 108 
S.E. 25, 151 Ga. 721—Bolton v. 
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City of Newman, 94 S.E. 236, 147 
Ga. 400, transferred 95 S.E. 472, 22 
Ga.App. 15—Duren v. City of 
Thomasville, 53 S.E. 814, 125 Ga. 1 
—Southern Pac. Co. v. Davison- 
Paxon Co., 165 S.E. 862, 45 Ga.App. 
719—0’Quinn v. Mayor and Coun- 
cil of Homerville, 157 S.E. 109, 42 
Ga.App. 628—Payne v. Cheshire, 
108 S.E. 207, 27 Ga.App. 324— 
Jones V. May, 107 S.E. 897, 27 Ga, 
App. 152—Maeon Canning Co. v. 
Roberts, 105 S.E. 734, 2§ Ga.App. 
147—Masters v. Southern Express 
Co., 99 S.E. 144, 23 Ga.App. 642. 
111.—Bodenweiser v. Department of 
Registration and Education, 179 N. 
E. 462, 347 111. 115. 
lowa.—^Winneshiek County State 
Bank v. Winneshiek District Court 
197 N.W. 898, 198 lowa 524. 

La.—Succession of Seeger, 107 So. 
113, 160 La. 290—Shalley v. New 
Orleans Public Service, 105 So. 606, 
159 La. 519, afflrming 1 La.App. 
770—Hanna v. Otis, 92 So. 360, 
151 La. 851. 

Mich.—^West Bloomfield Tp. v. De- 
troit United R. Co., 109 N.W. 258, 
146 Mich. 198, 117 Am.S.R. 628— 
Moinet v. Burnham, Stoepel & Co„ 
106 N.W. 1126, 143 Mich. 489. 

Mo.—State ex rei. Missouri Mut. 
Ass’n V. Allen, 78 S.W.2d 862, 
336 Mo. 352, quashing Macan v. 
Missouri Mut. Ass’n, App., 60 S. 
W.2d 402—State ex rei. Shaw 
Transfer Co. v. Trimble, Sup., 250 
S.W. 384, quashing certiorari 
Burke v. Shaw Transfer Co„ 243 S. 
W. 449, 211 Mo.App. 353. 
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to objections, not raised or ruled on below, as to 
the constitutionality o£ a statute,"^5 the form of the 
remedy,'^^ the competency of witnesses,'^'^ the ad- 
missibility of evidence,'^^ that there was a failure 
of proof,'^^ or that there was a variatice between 


the allegations and the proof.^^ 

An .exception pendente lite to preliminary rulings 
is not necessary to an assignment of error thereon 
in the petition for certiorari nor is an exception 
to the judgment or decree necessary for this pur- 


Mont.—state ex rei. Stimatz v. Dis- ’ 
trict Court of Second Judicial 
Dist., 74 P.2d 8. 

Nev.—Doolittle v. Eighth Judicial 
Dist. Court, 15 P.2d 6S4, 54 Nev. 
319. 

jvf.j.—Newark Fire Ins. Co. v. State 
Board of Tax Appeals, 193 A. 912, 
118 N.J.Law 625—^Atlantic Broad- 
casting Co. v. Wayne Tp., 162 A. 
631, 109 N.J.Law 442—Ribnik v. 
McBride, 137 A. 437, 103 N.J.Law 
708, affirming 133 A. 870, 4 N.J. 
Misc. 623, and reversed on other 
grounds 48 S.Ct. 545, 277 U.S. 350, 
72 L.Ed. 913, 56 A.L.R. 1327—^Allen 
V. City of Patterson, 123 A. 884, 
99 N.J.Law 489—Lindabury v. 
Clinton Tp. in Hunterdon County, 
106 A. 465, 93 N.J.Law 96, dismiss- 
ing certiorari 106 A. 463, 93 N.J. 
Law 37. 

N.T.—Executive Service Corporation 
V. Quigley, 243 N.Y.S. 772, 229 
App.Div. 852—^West Side Mortgage 
Co. of New York v. Leo, 174 N.Y. 
S. 451. 

Tenn.—Milligan v. Greeneville Coi- 
lege, 2 S,W.2d 90, 156 Tenn. 495. 
Tex.—^Mathews v. Autry, Civ.App., 
65 S.W.2d 798. 

11 C.J. p 193 note 52. 

As basis for quasliiiig record 

Contentions not presented to or de- 
cided by the court of appeals cannot 
be made the basis of a ruling quash- 
ing its record on certiorari, on the 
ground its opinion is in conflict with 
controlling decisions of the supreme 
court.—State ex rei. City of St. 
Joseph V. Ellison, Mo., 223 S.W. 671, 
quashing certiorari Bradford v. City 
of St. Joseph, App., 214 S.W. 281. 

As to signature to judgment 
PlaintifC in error who invoked 
jurisdiction of court of appeals on 
ground that Circuit court had enter- 
ed final judgment could not, on op- 
ponenfs certiorari proceeding in su¬ 
preme court, predicate any rights on 
fact, not objected to before, that 
minute entry containing -final judg¬ 
ment was not signed until later.— 
Southern Continental Telephone Co. 
V. Alley, 72 S.W.2d 555, 167 Tenn. 
561. 

Defect in pleading or proceeding 
Whether complaint States no cause 
of action because of failure to show 
that suit was brought within statu- 
tory period will not be considered on 
certiorari, where such defect was 
not pleaded or brought to attention 
of courts below, nor to that of Su¬ 
preme Court in opposing petition for 


certiorari.—Lynch v. D. S., Ga., 54 
S.Ct. 840, 292 U.S. 571, 78 L.Ed. 1434, 
reversing, CC-A., 67 F.2d 490, certio¬ 
rari granted 54 S.Ct. 641, 292 U.S. 
616, 78 L.Ed. 1474—Wilner v. U. S., 
54 S.Ct. 840, 292 U.S. 571, 78 L.Ed. 
1434, reversing, C.C.A., 68 F.2d 442, 
certiorari granted 54 S.Ct. 641, 292 
U.S. 617, 78 L.Bd. 1475. 

Defense of void contract 
. Defense that contract sued on by 
foreign Corporation was void because 
plaintift was unlawfully doing busi- 
ness in state not raised by answer 
or demurrer, is waived and cannot 
be considered for the first time on 
certiorari.—J. B. Coit Co. v. District 
Court of Fifth Judicial Dist. in and 
for Millard County, 269 P. 1017, 72 
Utah 281. 

Questions raised for the first time 
in briefs of connsel for plaintiff in 
error will not be considered on re- 
view.—Payne v. Cheshire, 108 S.E. 
207, 27 Ga.App. 324. 

Validity of jtidgment 
On certiorari and rule to show 
cause why proceedings in execution 
of a judgment should not be re- 
strained, the question of the yalid- 
ity or invalidity of the judgment, 
which has not been passed on by the 
district court, cannot be brought up. 
—Marine Bank & Trust Co. v. Shaf- 
fer, 92 So. 353, 151 La. 831. 

75. Ala.—^Foley v. Armstrong, 170 
So. 547, 27 Ala.App. 201, certiorari 
denied 170 So, 548, 233 Ala. 175— 
Waltman v. Ortman, 170 So. 545, 
233 Ala. 170, second case, denying 
certiorari 170 So. 545, 27 Ala.App. 
269, first case. 

Ga.—Edwards v. McNair & Sellers, 
110 S.E. 280, 152 Ga. 486, transfer- 
red 114 S.E. 814, 29 Ga.App. 237— 
Bolton V. City of Newman, 94 S. 
E. 236, 147 Ga. 400, transferred 95 
S.E. 472, 22 Ga.App. 15—Brackett 
V. City of Atlanta, 179 S.E. 584, 51 
Ga.App. 92. 

111.—Hoffman v. Sears Community 
State Bank, 191 N.E. 280, 356 111. 
598. 

Mich.—Grand Rapids Bedding Co. v. 
Grand Rapids Furniture Temple 
Co., 188 N.W. 538, 218 Mich. 486. 

Certiorari statute 

Constitutionality of act relating 
to bringing of certiorari must be 
raised in trial court.—Loftin v. 
Southern Sec. Co., 136 S.E. 163, 36 
Ga.App. 201. 

Constitutionality of statute as sub- 
ject of review generally see infra 
§ 156. 


76. N.J.—Ribnik v. McBride, 137 
A. 437, 103 N.J.Law 708, affirming 
133 A. 870, 4 N.J.Misc. 623, and re¬ 
versed on other grounds 48 S.Ct. 
545, 277 U.S. 350, 72 L.Ed. 913, 56 
A.L.R. 1327. 

N.T.—Executive Service Corporation 
V. Quigley, 243 N.Y.S. 772, 229 App. 
Div. 852. 

Mandamus 

In certiorari, although mandamus 
was proper remedy to compel issu- 
ance of license, judgment of trial 
court correct on merits will be af- 
firmed, in absence of objection at 
trial to form of remedy. 

N.J.—Ribnik v. McBride, 137 A, 437, 
103 N.J.Law 708, affirming 133 A. 
870, 4 N.J.Misc. 623, and reversed 
on other grounds 48 S.Ct. 545, 277 

U. S. 350, 72 L.Ed. 913, 56 A.L.R. 
1327. 

N.Y.—Executive Service Corporation 

V. Quigley, 243 N.Y.S. 772} 229 App. 
Div. 852. 

77. Mass.—Inhabitants of Town of 
Westport V. County Com’rs of 
Bristol County, 141 N.E. 591, 246 
Mass. 556. 

N.Y.—People v. Sanders, 8 Hun 16. 
Sxpert witness 

Mass.—Inhabitants of Town of 
Westport V. County Com'rs of 
Bristol County. 141 N.E. 591, 246 
Mass. 556. 

78. Ala.—^Box v. Metropolitan Life 
Ins. Co., 168 So. 217, 232 Ala. 321, 
reversing 168 So. 209, 27 Ala.App. 
21, reversed on other grounds 168 
So. 216, 232 Ala: 1, certiorari de¬ 
nied 168 So. 220, 232 Ala. 447. 

Mo.—State ex rei. Bowdon v. Allen, 
85 S.W.2d 63, 337 Mo. 260, quash¬ 
ing certiorari Bowdon v. Metro¬ 
politan Life Ins. Co., App., 78 S.W. 
2d 474. 

Tenn.—M. Lewis & Sons v. Illinois 
Cent. R. Co., 259 S.W. 903, 150 
Tenn. 94. 

11 C.J. p 194 nbte 54. 

Rulings on evidence as subject of 
review see infra § 151. 

79. N.J.—^Dare v. Moore, 1 N.J.Law 

111 . 

N.Y.—Jenks v. Smith, 1 N.T. 90. 

11 C.J. p 194 note 55. 

80. N.J.—Butts V. French, 42 N.J. 
Law 397. 

81. Ga.—^Nalley & Co. v. Moore, 181 
S.E. 429, 61 Ga.App. 718. 

Overroliug demurrer and deuyiug 
motiou 

Ga.—^Nalley & Co. v. Moore, supra. 
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pose,^^ unless required by statute.^^ 

Modifications of rule. The general rule that ob- 
jections not raised below will not be considered on 
review is subject to the modifications that errors 
complained of will be considered on review on cer¬ 
tiorari, although not raised below, where they in¬ 
volve questions of public policy,^^ or a rule of sub¬ 
stantive law;S5 QY, generally, where they go to the 
jurisdiction of the lower court,^^ although there is 
also authority to the contrary.^*^ Questions or ob- 
jections not raised below may also be examined so 
far as may be necessary to ascertain that no error 
was committed by the lower court so plain or ap¬ 
parent as to \varrant its consideration on such a 
state of the record.^^ A void judgment may be at- 
tacked on certiorari although the point invalidat- 
ing it is raised for the first time in the petition for 
certiorari.S^ 

The claim of exclusive federal jurisdiction will 
not be recognized as a basis for review by certio- 
rari unless the question has been raised in the trial 


court and presented as a basis of the writ, where 
the state appellate tribunal is circumscribed in its 
discussion of the case to errors appearing on the 
record, unless the question presented is one dealing 
with the jurisdiction of the court or general policy 
of the state.^® 

Questions considered in interniediafe court. 
Where the questions were considered in an inter- 
mediate appellate court as sufficiently presenting the 
questions of law argued, the reviewing court will 
not refuse to consider them on the ground that 
they were not sufficiently presented and pressed in 
the trial court. 

§ 150. Errors Not Assigned or Urged in 
Argument or Brief 

The reviewing court, ordinarily, will consider oniy 
such errors as are properly assigned and presented. 

The reviewing court will consider only such er¬ 
rors as are properly assigned and presented with 


82. lowa.—Coffey v. Gamble, 91 N. 
W. 813, 117 lowa 545—Bardes v. 
Hutchjnson, 85 N.W, 797. 113 lowa 
610. 

railtixe to object to tlie form of 
the order sustaining' the certiorari 
at the time of the passage of the 
order does not preclude defendant in 
certiorari from excepting to the or¬ 
der as being erroneous.—^Keough v. 
Georgia Power Co., 149 S.E. 435, 40 
Ga.App. 336. 

83. Ga.—Burdett v. Burdett, 61 S.E. 
121, 130 Ga. 514—Morris v. Morris, 
74 Ga. 826. 

84. N.J.—Ribnik v, McBride, 137 A. 
437, 103 N.J.Law 708, affirming 133 
A. 870, 4 N.J.Misc. 623, and re- 
versed on other grounds 48 S.Ct. 
545, 277 U.S. 350, 72 L.Ed. 913, 56 
A.L.R. 1327—Allen v. City of Pat- 
terson, 123 A. 884, S9 N.J.Law 489. 

N.T.—^Executive Service Corporation 
V. Quigley, 243 N.T.S. 772, 229 App. 
Div. 852. 

85w Tenn.—^Deaver v. J. C. Mahan 
Motor Co., 43 S.W.2d 199, 163 Tenn. 
429. 

As to rights of paxties 

The rights of the parties must be 
adjudicated, on review, pursuant to 
a written contract repndiating prior 
representations, notwithstanding a 
failure to object to the competency 
of evidence as to such representa¬ 
tions, and the court below found that 
such representations were made.— 
Deaver v. J. C. Mahan Motor Co., 
supra. 

86. Mo.—State ex rei Allen v. Trim- 
ble, 297 S.W. 378, 317 Mo. 751, 
quashing record Allen v. Best, 279 
S.W. 728, 220 Mo.App. 1041. 

Nev.—State ex rei. Smith v. Sixth 


Judicial Dist. Ct in and for Hum- 
boldt Coimty, 73 P.2d 502—Jahn v. 
Sixth Judicial Dist. Ct. in and for 
Humholdt County, 73 P.2d 499. 
N.J.—Ribnik v. McBride, 137 A. 437. 
103 N.J.Law 708, affirming 133 A. 
870, 4 N.J.Misc. 623, and reversed 
on other grounds 48 S.Ct. 545, 277 
U.S, 350, 72 L.Ed. 913, 56 A.L.R. 
1327—^Allen v. City of Patterson, 
123 A. 884, 99 N.J.Law 489. 

N.Y,—Executive Servuce Corporation 
v. Quigley, 243 N.Y.S. 772, 229 App. 
Div, 852. 

Vt.—Town School District of Maid- 
stone V. Dempsey, 156 A. 387, 103 
Vt. 481. 

II C.J. p 194 note 59. 

Contravention of xuling of higher 
court 

The Question of the lower court^s 
contravention of a supreme court 
ruling by proceeding with one regu- 
lar judge and one special judge, 
agreed on by the parties to replace 
a recused judge, is solely one of 
jurisdiction, and is timely raised in 
the petition for a writ of certiorari 
on the ground of illegality of the 
courfs actions as so constituted.— 
State ex rei Allen v. Trimble, 297 S. 
W. 378, 317 Mo. 751, quashing record 
Allen V. Best, 279 S.W. 728, 220 Mo. 
App. 1041. 

Jadgxuent pronoxuiced withont au¬ 
thority is void and its invalidity may 
be raised for first time on certiorari. 
—Kaufman v. Smathers, 166 A. 453, 

III N.J.Law 52, reversing Kaufman 
v. Smather, 160 A. 500, 10 N.J.Misc. 
671. 

Jurisdiction of coznmissioueT 

That education commissioner’s 
lack of jurisdiction of subject matter 
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was not raised before commissioner 
did not preclude raising question on 
certiorari.—Town School Dist. of 
Maidstone v, Dempsey, 156 A. 387, 
103 Vt. 481. 

Review as limited to matters of 
jurisdiction see infra § 151. 

87. La.—State v. Sawyers, 54 So. 
136, 127 La. 885—State v. Judges 
Ct. of App., 22 So. 972, 50 La.Ann. 
26. 

Utah.—Sammis v. Marks, 252 P. 270, 
69 Utah 26. 

88. U.S.—New York Dock Co. v. The 
Poznan, N.Y., 47 S.Ct. 482, 274 U. 
S. 117, 71 L.Ed. 955, reversing, C. 
C.A., The Poznan, 9 P.2d 838, 
which reversed, D.C., 297 P. 345, 
certiorari granted New York Dock 
Co. V. The Poznan, 46 S.Ct. 106, 269 

U. S. 547, 70 L.Ed. 405. 

As to appointmeut and qualiflcation 
of guardian 

That one resisting removal as 
guardian failed to raise point that 
petitioner did not show appointment 
and Qualiflcation does not preclude 
him from raising that point on cer¬ 
tiorari to review judgment of ordi- 
nary denying removal, which was at- 
tacked as contrary to evidence.— 
Martin v.^Moore, 93 S.E. 223, 20 Ga. 
App. 569. 

89. Ga.—^Parker v. Bond, 170 S.E. 
331, 47 Ga.App. 318. 

90. N.J.—Kennedy v. Coon, 106 A. 
210, 91 N.J.Law 100, affirmed Coon 

V. Kennedy, 103 A. 207, 91 N.J.Law 
598, error dismissed 39 S.Ct. 146, 
248 U.S. 457, 63 L.Ed. 358. 

91. Ala.—Baker Tow Boat Co. v. 
Langner, 117 So. 915, 218 Ala. 34, 
reversing 117 So. 914, 22 Ala.App. 
575. 
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reasonable certainty,^^ although they are apparent 
of record;^^ or, where so restricted, it will consider 
only the alleged errors set forth in the application 
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or petition for the writ,^*^ and verified in the answer 
of the trial judge.^^ 

A party respondent to a petition for certiorari 
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52. U.S.—Sonzinsky v. U. S., IlL, 
57 S.Ct. 554, 300 U.S. 506, 81 U.Ed. 
772, afflrming, C.C.A., 86 P.2d 486, 
certiorari granted 57 S.Ct. 491, 300 

U. S. 648, 81 L.Ed. 860—^Camp v. 

Gress. Va., 39 S.Ct. 478. 250 U.S. 
SOS, 63 L.Ed. 997, modifying 244 P. 
121, 156 C.C.A. 549, certiorari 

granted 38 S.Ct. 14, 245 U.S. 655, 
62 L.Ed. 533. 

Del.—Discount and Credit Corpora¬ 
tion V. Ehrlich, 187 A. 591, 593, 7 
W.W.Harr. 561, citing Corpus Ju¬ 
ris. 

Oa.—0’Neal v. Lide, 164 S.E. 110, 
45 Ga.App. 235—Cusic v. Holland 
Furnace Co., 159 S.E. 882, 43 Ga. 
App. 770. 

IU.—Alexander Lumber Co. v. Kel- 
lerman, 192 N.E. 913, 358 111. 207, 
affirming 271 Ill.App. 571—Hoft- 
man v. Sears Community State 
Bank, 191 N.E. 280, 356 111. 598— 
Hogg V. Hohmann, 162 N.E. 209, 
330 111. 589. 

Mo.—State ex rei. Shaw Transfer 
Co. V. Trimble, Sup., 250 S.W. 384, 
duashing certiorari Burke v. Shaw 
Transfer Co., 243 S.W. 449, 211 Mo. 
App. 353—State ex rei. United Rys. 
Co. of St. Louis V. Allen, Sup., 240 
S.W. 117. 

N.J.—Montwid v. Montwid, 167 A. 
761, 11 N.J.Misc. 648—Lipman v. 
Board of Educatiou of City of 
Bayonne, 142 A. 654, 6 'N.J.Misc. 
706—Nagengast v. Board of Edu- 
cation of City of Bayonne, 142 A. 
654, 6 N.J.Misc. 703—Cadugan 

V. Board of Education of City 
of Bayonne, 142 A. 653, 6 N.J.Misc. 
705—Cardillo v. Borough of Bound 
Brook, 127 A. 792, 3 N.J.Misc. 249. 

R.I.—New York. N. H. & H. R. Co. v. 
Superior Court for Kent County, 
99 A. 582, 39 R.l. 560. 

Tenn.—Lillard v. Tolli ver, 285 S.W. 
576, 154 Tenn. 304—Kerr v. Raines, 
256 S.W. 246, 148 Tenn. 501. 

11 C.J. p 162 note 68, p 194 note 61. 

As to ruUugs ou evidence 
Assignments of error, in motion 
for new trial, stating as grounds 
that the court “allowed incompetent 
evidence to go to the jury,” that the 
court “declined to let competent 
proof tendered by plaintiff go to the 
jury,” that the court “declined to 
charge the jury the several requests 
tendered by plaintifC,” but not spe- 
ciftcally pointing out the errors, were 
insufficient and could not be consid- 
ered.—Kerr v. Raines, 256 S.W. 246, 
148 Tenn. 501. 

93. Del.—Cunningham v. Dixon, 41 
A. 519, 15 Del. 163. 

N.J.—New Jersey R., etc., Co. v. 
Suydam, 17 N.J.Law 25—Griffith 

14 C.J.S.-19 


V. West, 10 N.J.Law 350 — State v. 
Kirby, 5 N.J.Law 982. 

Pa.—Curran v. Atkinson, 1 Ashm. 51. 
94. U.S.—Johnson v. Manhattan Ry. 
Co.. N.Y., 53 S.Ct. 721, 289 U.S. 
479, 77 L.Ed. 1331, affirming in 
part, C.C.A., 61 F.2d 934, reversing, 

D. C., 1 F.Supp. 809, certiorari 

granted 53 S.Ct. 524. 289 U.S. 714, 
77 L.Ed. 1467—^Republic of France 
v. French Overseas Corporation, N. 
Y., 48 S.Ct. 516, 277 U.S. 323, 72 
L.Ed. 901, affirming, C.C.A., The 
Malcolm Baxter, Jr., 20 P.2d 304, 
which reversed, D.C., 55 F.2d 312, 
and certiorari granted Republic of 
France v. French Overseas Corpo¬ 
ration. 48 S.Ct. 114, 275 U.S. 517, 
72 L.Ed. 402—U. S. v. Biwabik 
Mining Co., Ohio, 38 S.Ct. 462, 247 

U. S. 116, 62 L.Ed. 1017, certiorari 
granted U. S. v. Biwabik Mining 
Co.. 38 S.Ct. 11, 245 U.S. 648, 62 
L.Ed. 520, and reversing Biwabik 
Mining Co. v. U. S.. 242 P. 9, 154 
C.C.A. 601—Great Northern R. Co. 

V. U. S., Minn., 28 S.Ct. 313, 208 

U. S. 452, 52 L.Ed. 567. 

Ala.—Simpson v. State, 106 So. 898, 
214 Ala. 176, denying certiorari 
106 So. 898, 21 Ala.App. 201. 

Ga.—Mitchell v. Owen, 127 S.E. 122, 
159 Ga. 690, reversing 121 S.E. 699, 
31 Ga.App. 649—^IMcRae v. Boy- 
kin, 187 S.E. 271, 54 Ga.App. 158, 
conforming to Boykin v. McRae, 
185 S.E. 246, 182 Ga. 252, reversing 
McRae v. Boykin, 179 S.E. 535, 50 
Ga.App. 866—Hinton v. Equit abi e 
Loan Co., 155 S.E. 101, 41 Ga.App. 
815—^National Life & Accident Ins. 
Co. v. May, 154 S.E. 652, 41 Ga. 
App. 719—^Lewis v. Standard Co., 
135 S.E. 101, 36 Ga.App. 16—Preed- 
man v. Bush, 119 S.E. 421, 30 Ga. 
App. 757—^Fowler v. King, 116 S. 

E. 54, 29 Ga.App. 500—Lowenstein 

V. Johnston, 98 S.E. 111, 23 Ga. 
App. 261. 

Mich.—Griggs v. De Young, 172 N. 

W. 433, 205 Mich. 627. 

S.C.—Smith V. Saye, 125 S.E. 269, 130 
S.C. 20. 

Tenn.—Melton v. Donnell, 114 S.W. 
2d 49—^Deaver v. J. C. Mahan Mo¬ 
tor Co., 43 S.W.2d 199, 163 Tenn. 
429—^Louisville & N. R. Co. v. An- 
derson, 15 S.W.2d 753, 159 Tenn. 55 
—^Brenizer v. Nashville, C. & St. 
L. Ry., 8 S.W.2d 1099, 156 Tenn. 
479, denying rehearing 3 S.W.2d 
1053, 156 Tenn. 479—Richmond 

Screw Anchor Co. v. E. W. Minter 
Co., 300 S.W. 574, 156 Tenn. 19— 
Brown v. Brown, 296 S.W. 356, 155 
Tenn. 530—Lillard v. Tolliver, 285 
S.W. 576, 154 Tenn. 304. 

Tex.—George v. First Nat. Bank, 
Civ.App., 67 S.W.2d 324, error re- 
fused—Hurley v. White, Civ.App., 
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66 S.W.2d 393—McAllen v. Wood. 
Civ.App., 201 S.W. 433, error re- 
fused. 

11 C.J. p 162 note 68 Ca], p 194 note 
62. 

Assigximeut of error on refusal of 
requested charge cannot be consid- 
ered on certiorari to superior court, 
where charge is not included in pe¬ 
tition, attached exhibits, or answer 
of trial judge, and where latter an- 
swers in effect that request was cov- 
ered by general charge.—J. J. Bull 
«Sb Son V. Carpenter, 124 S.E. 381, 32 
Ga.App. 637. 

Necessity of setting out errors in ap¬ 
plication see supra § 72. 

95. Ga.—Taft Co. v. Smith, 37 S.E. 
424, 112 Ga. 196—Beavers v. Cas- 
sells. 192 S.E. 249, 56 Ga.App. 146 
—^Norris v. Sibert & Robinson, IS6 
S.E. 199, 53 Ga.App. 440—Ralls v. 
Jones, 149 S.E. 291, 40 Ga.App. 218 
—^Powell V. A. J. Fowler & Son, 
129 S.E. 14, 34 Ga.App. 186— 

Powell V. A. J. Fowler & Son, 129 
S.E. 13, 34 Ga.App. 186—Reese v. 
Miller, 126 S.E. 904. 33 Ga.App. 442 
—Bell V. Georgia Military College, 
124 S.E. 52, 32 Ga.App. 527, con¬ 
forming to answers to certified 
questions 124 S.E. 50, 158 Ga. 539 
—Bailey v. Miller Hardware & 
Purniture Co., 119 S.E. 428, 30 Ga. 
App. 786—Preedman v. Bush, 119 
S.E. 421, 30 Ga.App. 757—Cochran 
V. Anderson, 118 S.E. 450, 30 Ga. 
App. 427—Lowenstein v. Johnston, 
98 S.E. 111, 23 Ga.App. 261—Louis- 
ville & N. R. Co. v. Tate, 91 S.E. 
883, 19 Ga.App. 507—Hesterly v. 
Ingram, 89 S.E. 1049, 18 Ga.App. 
532. 

11 C.J. p 194 note 62 [b]. 

Agxeemeut betweeu couusel or liti¬ 
gant s is not a legal substitute for 
verification of petition for certiorari 
by answer of trial magistrate.— 
Powell v. A. J. Fowler & Son, 129 
S.E. 13. 34 Ga.App. 186. 

As to existence of judgment 

Where in application for certiorari 
error is assigned on alleged judg¬ 
ment, and judge in answer does not 
adopt as true or verify allegations 
in application but sends up attached 
to answer a verified copy of pro- 
ceedings in his court, and it is 
shown therein that judgment com- 
plained of was in fact rendered, pro- 
cedure is a sufficient verification of 
existence of judgment; but where 
the judge stated in answer that true 
copies of proceedings were certified 
as true and sent up, but record fail- 
ed to Show that copies of proceed¬ 
ings were attached to answer, ex¬ 
istence of alleged judgment was not 
verified, and hence nothing was pre- 
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cannot raise a question on review uniess he peti- 
tions for relief and assigns error on the point;^^ 
and where such a party does not petition for certi* 
orari he cannot question the correctness of a part 
o£ the judgment or decree which is not challeng- 

ed.®7 

The rule, however, that the reviewing court will 
consider only errors which have been properly as- 
signed and presented, is inapplicabk on a trial de 
novo in the reviewing court,although, as stated 
infra § 170, it must confine its inquiry to the 


grounds of attack stated in the petition. So, when 
necessary to the furtherance of justice, the court will 
notice substantial error, although it was not made 
the subject of objection or exception,^^ where 
it is apparent that the inferior tribunal or officer 
had no jurisdiction,! or had exceeded its jurisdiC' 
tion,2 or that the aggrieved party had no opportuni- 
ty to object.s 

Pohtts not urged in argument or hrief, Matters 
not referred to or urged in the arguments or briefs 
of counsel will not be considered;^ and where the 


sented to superior court for decision. 
—'Beavers v. Cassells, 192 S.E. 249, 
56 Ga.App. 146. 

Negfative reference not verification 
Since exceptions in petition for 
certiorari were not alleged to have 
been grounds of oral motion for new 
trial, and since uncertainties and 
ambiguities in answer cannot be re- 
solved in favor of petitioner, bare 
negative reference in answer to cer- 
tain specifled grounds as not having 
been urged cannot be taken by im- 
pUcation as verification and positive 
affirmation that other exceptions 
were actually urged.—Heese v. Mil- 
ler, 126 S.E. 904. 33 Ga.App. 442. 

Sufdciency of verification 

(1) Allegations of petition for cer¬ 
tiorari are not verified by magis- 
trate^s answer which ignores or ex- 
pressly denies them.—Partridge v. 
Wilkerson, 163 S.E. 303, 45 Ga.App, 
65—^New Zealand Ins. Co. v. Brewer, 
116 S.E. 922, 29 Ga.App. 610. 

(2) Allegations in petition for cer¬ 
tiorari as to giving of charges limit- 
ing the issue to particular question 
were not verified by answer, stating 
that court did not remember the 
charge verbatim, but remembered 
that he made it ciear" that such ques¬ 
tion w’as gist of contentions.—Coch- 
ran v. Anderson, 118 S.E. 450, 30 Ga, 
App. 427. 

(3) A petition for certiorari was 
suificiently verified by an answer 
which adopted the magistrate^s an¬ 
swer to a former petition, complain- 
ing of the same rulings and contain- 
ing the same statements, where no 
exception was taken to the superior 
courfs order allowing such irregu- 
lar answer.—Georgia, R., etc., Co. v. 
High, S2 S.E. 932, 15 Ga.App. 243. 

9S. Tenn.—Hutsell v. Citizens’ Nat. 
Bank, 64 S.W.2d 188, 166 Tenn. 598 
—Independent Life Ins. Co. v. 
Hunter, 63 S.W.2d 668, 166 Tenn. 
498—Tri-State Fair v. Rowton, 204 
S.W. 761, 140 Tenn. 304, L.R.A. 
1918P 657—Taylor v. National Un¬ 
ion Fire Ins. Co., 203 S.W. 830, 
140 Tenn. 150—Cincinnati, etc., R. 
Co. V. Brock, 178 S.W. 1115, 132 
Tenn. 477. 


Acquiescence in judgment 

Where defendant, who appealed to 
district court, acquiesced in its judg¬ 
ment overruling appellee’s motion to 
dismiss appeal and does not ask any 
relief on appenee’s certiorari, su¬ 
preme court need not consider cor¬ 
rectness of rejecting defendanfs de- 
mand that suit be dismissed because 
abandoned.—^Reagan v. Louisiana 
Western R. Co., 79 So. 328, 143 La. 
754. 

Facts conceded to be true 
Where plaintiff in fleri facias, in 
his petition for certiorari, set out 
grounds of aifidavit of illegality, and 
alleged that they involved only as¬ 
sues of law, and on that ground as- 
signed error in overruling its mo¬ 
tion to strike grounds of affidavit 
and in sustaining affidavit, judge of 
superior court was authorized to 
consider that grounds of affidavit 
were conceded to be true.—^Bellinger 
V. Mutual Ben. Indus trial Life Ins. 
Ass’n, 98 S.E. 119, 23 Ga.App. 245. 
97. U.S.—Federal Trade Commission 
V. Pacific State Paper Trade Ass'n, 
47 S.Ct. 255, 273 U.S. 52, 71 L.Ed. 
534, reversing in part, C.C.A., Pa¬ 
cific States Paper Trade Ass'n v. 
Federal Trade Commission, 4 F.2d 
457, certiorari granted Federal 
Trade Commission v. Pacific States 
Paper Trade Ass'n, 47 S.Ct. 255, 
273 U.S. 52, 71 L.Ed. 534. 

9«, Tex.—^Linch v. Broad, 6 S.W. 
751, 70 Tex. 92. 

99. Miss.—Crowson v. Young, 126 
So. 470—Board of Sup’rs of Cal- 
houn County v. Young, 126 So. 469, 
156 Miss. 644. 

11 C.J. p 194 note 65. 

Becord showiug notice of exception 
Court of appeals* holding that oral 
charge was erroneous would not be 
disturbed by supreme court on 
ground that bili of exceptions did 
not Show that exception was reserv- 
ed before jury retired, where court 
of appeals’ opinion stated that rec- 
ord showed that at conclusion of 
charge counsel gave notice of excep¬ 
tion.—Cable-Burton Piano Co. v. 
Thomas, 152 So. 468, 228 Ala. 112. 
denying certiorari 152 So. 466, 26 
Ala.App. 26. 


1. N.Y.—^People v. Robertson, 26 
How.Pr. 90. 

11 C.J. p 194 note 66. 

Jurisdiction of chancery court 
Where chancery court overruled 
demurrer raising question of juris- 
diction to grant certain relief, under 
proper assignment of error in court 
of civil appeals, jurisdiction of chan¬ 
cery court may be there passed on.— 
Goodman v. Palmer, 195 S.W. 165, 
137 Tenn. 556. 

2. Cal.—Mastick v. San Francisco 
County Super. Ct., 29 P. 869, 94 
Cal. 347. 

Miss.—Crowson v. Young, 126 So. 
470—Board of Sup’rs of Calhoun 
County v. Young, 126 So. 469, 166 
Miss. 644. 

a W.Va.—^Burke v. Monroe County, 
4 W.Va. 371. 

4. U.S.—^Alexander v. Cosden Pipe 
Line Co., Okl., 64 S.Ct. 292, 290 U. 
S. 484, 78 L.Ed. 452, reversing in 
part, C.C.A., 63 F.2d 663, certiorari 
granted 54 S.Ct. 48, 290 U.S. 608, 
78 L.Ed. 532—Erie R. Co. v. Col- 
lins, N.Y., 40 S.Ct. 450, 253 U.S. 
77, 64 L.Ed. 790, affirming 259 F. 
172, 170 C.C.A. 240, which affirmed, 
D.C., Collins V. Erie R. Co., 245 F. 
811, certiorari granted 39 S.Ct. 490, 
250 U.S. 637, 63 L.Ed. 1183—Great 
Northern R. Co. v. U. S., Minn., 28 
S.Ct. 313, 208 U.S. 452, 52 L.Ed. 
567. 

Nev.—Doolittle v. Eighth Judicial 
Dist. Court, 15 P.2d 684, 54 Nev. 
319, 

N.J.—Turner v. Passaic Pension 
Commission, 163 A. 282, 10 N.J. 
Misc. 1270, 112 N.J.Law 476—Mac- 
Evoy V. Borough of Bergenfleld, 
140 A. 581, 6 N.J.Misc. 211. 

5. D.—John Morrell & Co. v. Ameri¬ 
can Ry. Express Co., 187 N.W. 724, 
45 S.D. 399. 

11 C.J. p 194 note 69. 

Assignment in affidavit for certio¬ 
rari, not argued or referred to in 
briefs, will not be considered.—Maki 
V. School Dist. of Wakefield Tp., 209 
N.W. 840, 235 Mich. 689. 

Beasons filed in certiorari proceed- 
ing and not argued are abandoned.— 
De Marmon v. Borough of Roselle, 
152 A. 656, 8 N.J.Misc. 904. 
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petitibn for certiorari and assignments of error con- 
tain no testimony supporting their contentions, re- 
lief cannot be granted, where the brief in support 
of the assignments of error has been stricken be- 
cause filed too late.^ 

§ 151. Limitation to Matters of Jurisdiction 
and Regularity of Proceeding 

a. General rule 

b. Minority rule 

c. Rulings on evidence ’ 

d. Rulings on pleadings 


a. Greneral Rule 

Review on certiorari, In most States, Is generally 
Ilmited to questions relating to the jurisdiction, or proper 
exercise of the Jurisdiction, of the inferior tribunal. 

On a writ of certiorari the review, in most States, 
in the absence of statutory or Judicial enlargement 
of the functions of the common-law writ, will be 
confined to questions disclosed by the record relat¬ 
ing to the jurisdiction of the inferior tribunal, or 
the proper and regular exercise of such jurisdic¬ 
tion,® at the time the order or judgment complained 
of was made,*^ in a proceeding in which the writ of 
certiorari may be used,® and, under some statutes, 


5. Tenn.—Town of- Morristown v. 
Love, 22 S.W.2d 769, 160 Tenn. 177. 

6. Cal,—^McPike v. Superior Court 
of San Francisco County, 30 P.2d 
17, 220 Cal. 254—Luckey v. Su¬ 
perior Court in and for Los An- 
geles County, 287 P. 450, 209 Cal. 
360—Halpern v. Superior Court in 
and for Alameda County, 212 P. 
916, 190 Cal. 384—^Fuller v. Board 
of Medical Examiners, 59 P.2d 
171, 14 Cal.App.2d 734—^Los Ange- 
les County v. Industrial Accident 
Commission, 56 P.2d 577, 13 Cal. 
App.2d 69—^Karz v. Department of 
Professional and Vocational Stand- 
ards, 54 P.2d 35, 11 Cal.App.2d 554 
—^Blue V. Division of Corporations, 
Department of Investments, 48 P. 
2d 80, 8 Cal.App.2d 485—Kinaldo 
V. Board of Medical Examiners of 
State of California, 42 P.2d 724, 5 
Cal.App.2d 345—^Los Angeles Bond 
& Securities Co. v. Superior Court 
in and for Los Angeles County, 37 
P.2d 159, 1 Cal.App.2d 634—Coff- 
man v. California State Board of 
Architectural Examiners, Northern 
California, 19 P.2d 1002, 130 Cal. 
App. 343—Winning v. 'Board of 
Dental Examiners, 300 P. 866, 114 
Cal.App. 658—Maple v. Allen, 299 
P. 571, 114 CaLApp. 109—EngeJ- 
hardt v. Superior Court in and for 
the City and County of San Fran¬ 
cisco, 269 P. 758, 93 Cal.App. 320 
—Smith V. Superior Court in and 
for Tuba County, 264 P. 573, 89 
Cal-App. 177. 

Colo.—Public Utilities Commission 
of Colorado v. City of Loveland, 
289 P. 1090, 87 Colo. 556—Board of 
Com’rs of Colorado State Soldiers’ 
and Sailors’ Home v. Dunlap, 265 
P. 94, 83 Colo. 360—^Lindsley v. 
City and County of Denver, 196 P. 
859, 69 Colo. 562—State Board of 
Medical Examiners v. Boulls, 195 
P. 325, 69 Colo. 361. 

Idaho.—State Ins. Fund v. Hunt, 17 
P.2d 354, 52 Idaho 639—^Vaught v. 
District Court of Fourth Judicial 
Dist. in and for Camas County, 269 
P. 595, 46 Idaho 642—Beus v. Ter- 
rell, 269 P. 593, 46 Idaho 635— 


Mays V. District Court of Sixth 
Judicial Dist., in and for Butte 
County, 237 P. 700, 40 Idaho 79S— 
Hay V. Hay, 232 P. 895, 40 Idaho 
159. 

Mo.—State ex rei Kennedy v. Rem- 
mers, 101 S.W.2d 70, 340 Mo. 126— 
State ex rei. Horton v. Clark, 9 S. 
W.2d 635, 320 Mo. 1190. 

Mont.—State v. District Court of 
Second Judicial * Dist. in and for 
Sil ver Bow County, 19 P.2d 220, 93 
Mont. 439—State v. Board of 
Com’rs of Big Horn County, 273 P. 
290, 83 Mont. 540. 

Nev.—State v. Sixth Judicial Dist. 
Court in and for Humboldt Coun¬ 
ty, 1 P.2d 105, 58 Nev. 343—State 
V. Justice Court of Reno Tp., 
Washoe County, 207 P. 1105, 46 
Nev. 133—Dixon v. Second Judi¬ 
cial Dist. Court of Nevada in and 
for Washoe County, 190 P. 352, 44 
Nev. 98—^Nevada Lincoln Mining 
Co.. V. District Court of Eighth 
Judicial Dist., 187 P, 1006, 43 Nev. 
396. 

N.M.—In re Blatt, 67 P.2d 293, 41 N. 
M. 269, 110 A.L.R. 656. 

Okl.—^Board of Com’rs of Carter 
County V. Woodford Consol. School 
Dist. No. 36, 25 P.2d 1057, 165 Okl. 
227—Smith v. Wells, 4 P.2d 734, 
.153 Okl. 25—^Ramsey v. Commis- 
sioners of Payne County, 300 P. 
389, 149 Okl. 289—Portune v. 

Board of Com’rs of Osage County, 
299 P. 875, 149 Okl. 260—Arga- 
bright V. Christison, 286 P. 347, 
142 Okl. 243—Coon v. Robinett, 274 
P. 669, 135 Okl. 114—Harris v. Dis¬ 
trict Court in and for Nowata 
County, 173 P. 69, 68 Okl. 231. 

Pa.—Grime v. Department of Public 
Instruction, 188 A. 337, 324 Pa. 371 
—Appeal of Geary, 175 A. 544, 316 
Pa. 342—In re Phillips, 169 A. 762, 
313 Pa. 461—In re Washington 
Party Nominations, 85 A. 873, 237 
Pa. 567. 

S.D.—Davison v. Circuit Court of 
Kingsbury County, in Ninth Judi¬ 
cial Circuit, 173 N.W. 737, 42 S.D. 
254. 

Utah.—Ray v. Cox, 30 P.2d 1062, 83 
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Utah 499—MacParlane v. Burton, 
228 P. 193, 64 Utah 41. 

11 C.J. p 195 note 70. 

As. to disbarment decree 
On certiorari by disbarred attor- 
ney to review action of district court 
in reinstating original decree of dis¬ 
barment and in refusing further to 
modify it, etc., sole question is 
whether judges exceeded their au- 
thority.—Maxey v. Polk County Dis¬ 
trict Court, 165 N.W. 1005, 182 lowa 
366. 

Jurisdiction of eommissioners 
On certiorari to review the action 
of a board of county eommissioners, 
the only questions for determination 
are as to whether, on the record pre- 
sented, the eommissioners acquired 
jurisdiction to proceed to a hiearing, 
and whether If they had jurisdic¬ 
tion, they exceeded it in making the 
order complained of.—State v. Board 
of Com’rs of Big Horn County, 273 
P. 290, 83 Mont. 540. 

Bulittg releasing property from 
attr-chment is not reviewable on cer¬ 
tiorari except to the extent to which 
jurisdictional questions may be in¬ 
volve d.—Ray V. Cox, 30 P.2d 1062, 83 
Utah 499. 

7. lowa.—Dickson Fruit Co. v. Dis¬ 
trict Court of Sac County, 213 N. 
W. 803, 203 lowa 1028. 

Order vacating judgment 
On certiorari to review the action 
of a district court in vacating a de- 
fault judgment, the supreme court 
is concerned, not with the trial 
courfs jurisdiction at the time of 
the original judgment, but with its 
jurisdiction when the order vacating 
the judgment was made, 
lowa.—^Dickson Fruit Co. v. District 
Court 'of Sac County, supra. 

N.J.—^Palansky v. Reich, 164 A. 701, 
11 N.J.Misc. 106, affirmed 168 A. 
297, 11 N.J.Law 241. 

8. Mont.—State v. District Court of 
Second Judicial Dist. in and for 
Silver Bow County, 19 P.2d 220, 93 
Mont. 439. 

Judicial nature of proceedings re¬ 
viewable on certiorari see supra § 
17. 
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where a right of appeal is not given.® Under this 
general rule the action of the 'inferior tribunal 
sought to be reviewed is generally final and conclii- 
sive on every question, except questions of juris- 
diction.^® 

It is obvious, however, that where certiorari is 
permitted to issue on grounds other than those af- 
fecting the existence or exercise of jurisdiction, as 
pnnoiinced supra §§ 23, 24, the review is not con- 
fined strictly to jurisdictional questions.^^ Stated in 
another way, the rule in most States is that the re- 
viewing court cannot review mere errors of law, 
where the court has jurisdiction and is not acting 
in excess of its jurisdiction.^^ Excess of jurisdic¬ 
tion is to be distinguished from errors of law or 
fact committed by the inferior tribunal within the 
limits of its jurisdiction;^'^ and mere errors or ir- 
regularities in arriving at the resuit and making the 
order complained of,^^ such as an order relatiiig to 
the dismissal of an appeal, as stated supra § 23, 
or an order vacating another order,!® ^re generally 
not reviewable on certiorari, where the court acted 


within its jurisdiction, provided the jurisdictional 
facts appear.!® This rule also precludes the review 
of mere errors of an inferior “appellate'^ court, 
and limits the scope of the review to the considera- 
tion of questions relating to the jurisdiction of the 
‘'appellate'' court.!^ 

Effcct of appearance, If a party has submitted 
his person to the jurisdiction of a court, on appeal, 
he cannot thereafter, by certiorari, question the ju- 
hsdiction of that court to determine the appeal.!^ 

b. Minority Eule 

Review on certiorari, In some States, extends to the 
determinatlon of illegalities or irregularities, and Includes 
a review of errors or issues of law. 

In some States, either by virtue of statutory pro- 
visions or by local practice, a review on certiorari is 
not limited to questions relating to the jurisdiction 
of the inferior court, but also extends to the deter- 
mination of whether, in the rendition of the judg- 
ment or order reviewed, there was illegality or ir- 
regularity, by the inferior tribunal, prejudicial lo 
the complaining party.It involves a limited re- 


9. Cal.—Garvin v. Chambers, 232 P. 
696, 195 Cal. 212. 

10. Cal.—Fuller v. Board of Medical 
Examiners, 59 P.2d 171, 14 Cal. 
App.2d 734—Winningr v. Board of 
Dental Examiners, 300 P. 866, 114 
Cal.App. 65S. 

lowa.—^Adams v. Smith, 250 N.W. 

466, 216 lowa 1365. 

Nev.—Mack v. District Court of Sec- 
ond Judicial Dist. in and for Was- 
hoe County, Department No. 2, 258 
P. 289, 50 Nev. 318, 

Sncli defenses as limitation stat- 
ntes cannot be considered or made 
bases for affirmative relief,—State 
Ins. Fund v. Hunt, 17 P.2d 354, 62 
Idaho 639. 

Conclusiveness of return or record 
see infra §§ 165-169. 

11. Mo.—State v. Mosman, 133 S.W. 
38. 231 Mo. 474. 

11 C.J. p 195 note 72. 

12. Okl.—^Argabrigrht v. Christison, 
286 P. 347, 142 Okl. 243—Coon v. 
Ro»&inett. 274 P. 669, 135 Okl. 114. 

Pa.—In re Springdale Tp. Election 
Recount, 161 A 73, 307 Pa. 312. 
Utah.—MacFarlane v. Burton, 228 P. 

193, 64 Utah 41. 

11 C.J. P 195 note 73. 

13. Idaho.—^Beus v. Terrell, 269 P, 
593, 594, 46 Idaho 635. 

*'Such an error does not constitute 
an excess of jurisdiction. If it did, 
every error committed by the court 
in the course of judicial investig-a- 
tion would be an excess of jurisdic¬ 
tion."—^Beus V. Terrell, supra. 

14. Ark.—^Hilger v. J. R. Watkins 


Medical Co., 214 S.W. 49, 139 Ark. 
400. 

Cal.—McPike v. Superior Court of 
San Francisco County, 30 P.2d 17, 
220 Cal. 254—Winning- v. Board of 
Dental Examiners, 300 P. 866, 114 
Cal.App. 658—^Engelhardt v. Su¬ 
perior Court in and for the City 
and County of San Francisco, 269 
P. 758, 93 Cal.App. 320—Smith v. 
Superior Court in and for Tuba 
County, 264 P. 572, 89 Cal.App. 177. 
Colo.—Board of Com’rs of Colorado 
State Soldiers’ and Sailors’ Home 
V. Dunlap, 265 P. 94, 83 Colo. 360. 
Idaho.—Beus v. Terrell, 269 P. 593, 
46 Idaho 635. 

lowa.—^Adams v. Smith, 250 N.W. 

466, 216 lowa 1365. 

Mo.—State ex rei. Brince v, Frank- 
lin, 283 S.W, 712, 220 Mo.App. 232. 
Okl,—Smith v. Wells, 4 P.2d 734, 153 
Okl. 25-r-Ramsey v. Commissioners 
of Payne County, 300 P, 389, 149 
Okl. 289—^Fortune v. Board of 
Com’rs of Osagre County, 299 P. 
875, 149 Okl. 260—^Argabright v. 
Christison, 286 P. 347, 142 Okl. 243. 
Utah.—MacFarlane v. Burton, 228 P. 

193, 64 Utah 41. 

11 C.J. p 196 note 76. 

Procedural errors, not involving or 
going to the jurisdiction or excess 
of jurisdiction cannot be reviewed on 
certiorari.—State ex rei. Meyer v. 
Schlotzhauer, 286 S.W. 82, 315 Mo. 
347. 

Bemoval of officer 

If inferior tribunal had jurisdic¬ 
tion to hear and determine case and 
proceeded legally, court cannot re¬ 
view order removing officer on 
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ground it acted wrongfully.—CarrolI 

V. Houston, 173 N.E. 657. 341 111. 531. 

15. Cal.—Tinn v. U. S. District 
Atty., 84 P. 152, 148 Cal. 773, 113 
Am.S.R. 354. 

la Cal.—Smith v. Superior Court in 
and for Yuba County, 264 P. 573, 
89 CaLApp. 177. 

Determination of jurisdictional facts 
on review see infra § 162. 

17. Cal.—Dos An geles Bond & Se- 
curities Co. v. Superior Court in 
and for Los Angeles County, 37 
P.2d 159, 1 Cal.App.2d 634. 

Colo.—People v. Court of Appeals, 82 
P. 483, 34 Colo. 291. 

18. Cal.—Los Angeles Bond & Se- 
curities Co. v. Superior Court in 
and for Los Ang:eles County, 37 
P.2d 159, 1 Cal.App.2d 634—Brune 
V. Superior Court in and for City 
and County of San Francisco, 297 
P. 566, 113 Cal.App. 21—Wood v. 
Superior Court of California in 
and for Alameda County, 248 P. 
784, 78 Cal.App. 551—De Matei v. 
Superior Court in and for Lake 
County, 239 P. 853. 74 Cal.App. 147. 

19. Cal.—^American Law Book Co. 
V. Santa Clara County Super. Ct., 
128 P. 921, 164 Cal. 327. 

20. Ala.—Ex parte Big Four Coal 
Mining Co., 104 So. 764, 213 Ala. 
305. 

Fla.—Tamiami Trail Tours v. Rail- 
road Commission, 174 So. 451, 12S 
Fla. 25—Jones v. General Accident, 
Fire & Life Assur. Corporation, 
Limited, of .Perth, Scotland, 137 
So. 889, 103 Fla. 787—Brinson v. 
Tharin, 127 So. 313, 99 Fla. 696— 
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view of the proceedings of the inferior court,2i and 
may include substantial errors of procedure calcu- 
lated to materially injure the complaining party .22 
The scope of the writ has been so enlarged in 


some States as to authorize a review of mere errors 
or issues of la\v,23 and, in some cases, is limited to 
a review of such errors or issues,especially where 


Florida East Coast Ry. Co. v. 
George, 107 So. 266, 91 Fla. 42— 
American Ry. Express Co. v. 
Weatherford, 98 So. 820, 86 Fla. 
626. 

111. —Heppe V. Mooberry, 183 N.E. 
636, 350 111. 641—Carroll v. Hous- 
tcn, 173 N.E. 657, 341 111. 531. See 
Braucher v. Board of Examiners 
of Architects of the State of Illi¬ 
nois, 209 Ill.App, 455. 
lowa.—Holcomh v. Pranklin, 235 N. 

W. 474, 212 lowa 1159. 

Appellate court affinuin^ trial conrb 

(1) Supreme court cannot say on 
certiorari proceeding, after verdict 
has been approved by trial judge 
and affirmed by Circuit court, that 
Circuit court affirming judgmient ar- 
rived at on disputed facts did not 
proceed in accordance with essential 
requirements of law.—Atlantic Coast 
Line R. Co. v. Farris & Co., 149 So. 
561, 111 Fla. 412. 

(2) Where appellate court affirmed 
judgment solely on ground that ab- 
stract was insufficient, supreme 
court on certiorari was limited to re¬ 
view of correctness of judgment of 
appellate court, under Appellate 
Court Rules, rule 4.—Shumway v. 
Shumway. 192 N.E. 578, 357 111. 477. 

Motives of inferior tribunal' 

Under a statute authorizing the 
issuance of the writ when the in¬ 
ferior tribunal is alleged to have 
exceeded its jurisdiction or to have 
otherwise acted illegally, the court, 
in inquiring into the action of a 
board of equalization in ordering the 
reduction of an assessment, will not 
review the motives of the board in 
making such reduction.—^Polk Coun- 
ty V.- Des Moines, 30 N.W. 614, 70 
lowa 351. 

In Pennsylvanla 

Where an appeal is expressly de-| 
nied by statute or the action of the 
lower court is made flnal, the su¬ 
preme court’s appellate review on 
certiorari is limited to questions of 
jurisdiction and those relating to the 
regularity of the proceedings-— 
Grime v. Department of Public In- 
struction, 188 A. 337, 324 Pa. 371— 
Appeal of Geary, 175 A. 544, 316 Pa. 
342—Plains Tp. Appeal, 56 A. 60, 206 
Pa. 556—In re Dufe’s Private Road, 
66 Pa. 459. 

Illegal action of court as ground for 
certiorari see supra §§ 9, 23. 

21. Fla.—Brundage v. 0’Berry, 134 
So. 520, 101 Fla. 320—Brinson v. 
Tharin. 127 So. 313, 99 Fla. 696. 

On certiorari to review resolutions 
of township coxnmittee, the court 
could consider only the regularity of 


the proceedings, and not the mo¬ 
tives which actuated the committee. 
—Weed V. Bergen County, N.J.Sup., 
85 A. 329. 

22. Fla.—Edwards v. Knight, 139 

So. 582, 104 Fla. 16, adhered to 143 
So. 441, 104 Fla. 16—Medlin-Pea- 
cock Buick Co. v. Broward, 135 So. 
156, 101 Fla. 600—Brinson v. 

Tharin. 127 So. 313, 99 Fla. 696— 
Atlantic Coast Line R. Co. v. Flor¬ 
ida Fine Fruit Co., 112 So. 66, 93 
Fla. 161, affirmed 113 So. 384, 93 
Fla. 161, 171—American Ry. Ex¬ 
press Co. V. Weatherford, 93 So. 
740, 84 Fla. 264. 

23. Ala.—Kugle v. Harpe, 176 So. 
617, 234 Ala. 494, remanding cause 
176 So. 616, 27 Ala.App. 566—Life 
& Casualty Ins. Co. of Tennessee 
V. Womack, 151 So. 880, 228 Ala. 
70, denying certiorari 151 So. 881, 
26 Ala.App. 6—Blackwood v. 
Maryland Casualty Co., 150 So. 
180, 227 Ala. 343, denying certio¬ 
rari 150 So. 179, 25 Ala.App. 308— 
Ex parte Hale, 142 So. 589, 225 
Ala. 267, denying certiorari Hale v. 
Southern Ry. Co., 142 So. 587, 25 
Ala.App. 111. 

11 C.J. p 196 notes 80~87, p 197 notes 
90-94. 

Conclusions of law of chancellor 
and court of appeals are not bind- 
ing on supreme court.—^Hutsell v. 
Citizens’ Nat. Bank, 64 S.W.2d 188, 
166 Tenn. 598. 

In mandamus case 
Where a mandamus case was sub- 
mitted in the Circuit court on the pe- 
tition and the return to the rule nisi, 
the questions presented by an appeal 
to the court of appeals were ques¬ 
tions of law reviewable by the su¬ 
preme court on the record on certio¬ 
rari to the court of appeals.—Lee v. 
Cunningham, 176 So. 477, 234 Ala. 
639, reversing 176 So. 475, 27 Ala. 
App. 461. 

Begularity of marks on ballot 
Whether mark placed on ballot s 
by a voter conformed to the statu- 
tory requirements for a legal ballot 
is a question of law, rather than of 
fact, and is one proper to be re- 
viewed in a proceeding by certiorari. 
—Sylvestre v. Board of Aldermen of 
City of Woonsocket, 111 A. 881, 43 
R.I. 492—^Rice v. Westerly, 85 A. 
553, 35 R.I. 117. 

24. Ala.—^Loveman, Joseph & Loeb 
V. Himrod, 147 So. 163, 226 Ala. 
342, denying certiorari 147 So. 164, 
25 Ala.App. 350. 

Ark.—Hali v. Bledsoe, 189 S.W. 1041, 
126 Ark. 125. 

Me.—Jellerson v. Board of Police of 
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City of Biddeford, 187 A. 713, 134 
Me. 443. 

Mass.—Selectmen of Wakefield v. 
Judge of First Dist. Court of 
Eastern Middlesex, 160 N.E. 427, 
262 Mass. 477—Prusik v. Board of 
Appeal of Building Department of 
City of Boston, 160 N.E. 312, 262 
Mass. 451—Blankenburg v. Com- 
monwealth, 157 N.E. 693, 260 Mass. 
369—Commissioner of Public 
Works of City of Quincy v. Judge 
of District Court of East Norfolk, 
155 N.E. 431, 258 Mass. 444—Brad- 
ley V. Board of Zoning Adjustment 
of City of Boston, 150 N.E. 892, 
255 Mass. 160—Filoon v. City 
Council of Brockton, 147 N.E. 670, 
252 Mass. 218—Coolidge v. Bruce, 
144 N.E. 397, 249 Mass. 465—In- 
habitants of Town of Westport v. 
County Com'rs of Bristol County, 
141 N.E. 591, 246 Mass. 556. 

Mich.—In re Brewer, 231 N.W. 89, 
250 Mich. 450, affirming 228 NW. 
762, 250 Mich. 450. 

Or.—Stowe v. Ryan, 296 P. 857, 135 
Or. 371—Cooper v. Bogue, ISO P. 
103, 92 Or. 122, denying rehearing 
179 P. 658. 92 Or. 122—Roethler v. 
Cummings, 165 P. 355, 84 Or. 442. 
R.I.—^Dimond v. Marwell, 190 A. 683. 
W.Va.—Copley v. Trent, 188 S.E. 138, 
117 W.Va. 768. 

11 C.J. p 196 notes 80-87, p 197 notes 
90-94. 

Authority of commissioner 

The question of law whether the 
state insurance commissioner may 
contract for audit of county books 
without assurance that county will 
pay therefor, so as to render the 
county liable for the expense, in 
view of L.1913 p 545, as to audits, 
may properly be raised by writ of 
review directed to the* order of the 
county court disallowing the claim. 
—Berridge v. Marion County, 159 P. 
628, 81 Or. 391. 

In personal injury action, under 
Illinois Pract.Act §§ 121, 122, mak- 
ing judgments of the appellate court 
final as to the facts in a law action, 
the supreme court, on certiorari to 
the appellate court, is limited to a 
review of questions of law. 

111,—^Liska V. Chicago Rys, Co., 149 
N.E. 469, 318 111. 570—Mattice v. 
Klawans, 143 N.E. 866, 312 111, 299, 
reversing 228 Ill.App. 126, and cer¬ 
tiorari denied 46 S.Ct. 637, 271 U. 
S. 685, 70 L.Ed. 1151. 

Where inferior tribunal has ex- 
ceeded its jurisdiction, a question of 
law only is presented for review on 
certiorari.—Dickey v. Civil Service 
Commission, 205 N.W. 961, 201 lowa 
1135. 
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the facts are undisputed.^S Error of law, within 
the meaning- of this rule, may include a misappli- 
cation of the law, by the inferior court, to the facts 
as found by it and it has been held that, on cer¬ 
tiorari to an appellate court, the supreme court, 
ordinarily, will not review the ruling of the appel¬ 
late court in its application of the law to the facts, 
since it involves a finding of fact,^"^ and on this 
theory will not review the court of appeals on the 
question of the application of the doctrine of error 
without injury, where the record does not state the 
facts, as announced infra § 157, but where the facts 
are determined by the appellate court and set out in 
its opinion, and affirmatively show a misapplica- 
tion of the law to the facts, it presents a miscon- 
ception of the law of the case, an error of law, 
and it is the, duty of the supreme court in its super- 
visory capacity to review and correct it.^^ 

In New York a statutory order of certiorari, 
which supersedes the writ of certiorari, brings up 
for review the jurisdiction and method of procedure 
and determination of the inferior 'body on proceed- 
ings completed and terminated.^^ 

In South Carolina it has been held that only ju- 

Where statute merely silent as to 
appeal 

Under a Nonprofit Corporation 
Law of 1933, vesting* excluslve juris¬ 
diction in granting charters in court 
of common pleas of county where 
registered office of Corporation was 
to be located, without a provision 
for appeal, omission of provision for 
right of appeal could not be ignored 
and review was limited to review 
on certiorari to determine whether 
error at law had been committed.— 

In re Incorporation of Elkland 
Leather Workers’ Ass’n, 198 A, 13, 

330 Pa. 78. 

25. Ga.—Lewis v. Clayton Bicycle 
Co., 132 S.E. 925, 35 Ga.App. 339, 

Pa.—^In re Dorrance’s Estate, 163 A. 

303, 309 Pa. 151, certiorari denied 
Eorrance v. Commonwealth of 
Pennsylvania, 53 S.Ct. 222, 287 U. 

S. 660, 77 L.Ed. 570, and affirmed 
In re Dorrance’s Estate, 172 A. 

900. 

Evidence not set fbrth in petition 
Where detendant*s only evidence 
was in support of a special plea in 
bar, setting up a discharge in bank- 
ruptcy, and where the petition for 
certiorari did not set forth the evi¬ 
dence, except with reference to the 
special plea, the question of law in- 
volved by the undisputed facts rela¬ 
tive thereto as certified by the trial 
court is the only question which the 
reviewing court is authorized to pass 
on.—Lewis v. Clayton Bicycle Co., 

132 S.E. 925, 35 Ga.App. 339. 

26. Ala.—^Life & Casualty Ins. Co. 


risdictional questions can be reviewed where the 
writ is issued from the supreme court, but that oth- 
er than jurisdictional errors may be reviewed where 
the writ is issued by the court of common pleas.^® 
In Texas, under Revised Statutes 1925, art 939, 
on certiorari to the county court, in probate mat- 
ters, the district court is limited to determining 
whether the county court committed error,^! and 
relief is granted only when it is made to appear that 
the proceeding is void, or that some substantiai 
wrong and injustice to the estate has been done.32 

In Wisconsin, where the writ is to review the de¬ 
termination of an inferior court or tribunals, the 
record can be inspected only to ascertain whether 
such court acted within its jurisdiction for the rea- 
son that other errors may be corrected by writ of 
error or appeal but where the writ is issued to 
a subordinate tribunal exercising quasi-judicial 
powers in a proceeding of a summary character and 
from whose determination there is no appeal, the 
review will extend, not only to whether the sub¬ 
ordinate officer or board acted within its jurisdic¬ 
tion, but also to whether or not it acted according 
to law.34 

Discharge from public Service 
Under Civil Service Law § 22, as 
amended by L.1920 c 833, giving the 
remedy of certiorari to review the 
removal of an honorably discharged 
war veteran from public Service, the 
sufficiency of the charges to justify 
his removal may be reviewed.—Peo- 
ple ex rei Davis v. Sayer, 200 N.T. 
S. 134, 205 App.Div. 562. 

Prior conflicting decisions see 11 
C.J. p 197 note 95. 

30. S.C.—State v. Fort, 24 S.C. 510 
—Ex p. Childs, 12 S.C. 111—State 
V, Steuart, 5 Strobh. 29—Beckner 
V. Graham, 1 Rice 44. 

31. Tex.—Johnson v. Coit, Civ.App., 
48 S.W.2d 397. 

Order reviewable 

Where an order of the county 
judge vesting the entire control of 
community property and the right 
of sale in the surviving husband is 
invalid, such order constitutes “pro- 
ceedings of the county court," which 
the distribt court is authorized by 
statute to review by certiorari.— 
Williams v. Steele, 108 S.W. 155, 101 
Te;c. 382. 

32. Tex.—Comstock v. Lomax, Civ. 
App., 135 S.W. 185. 

33. Wis.—State v. Grootemaat, 231 
N.W. 628, 202 Wis. 155—State v. 
Whitman. 220 N.W. 929, 196 Wis. 
472 —State v. Wisconsin Highway 
Commission, 198 N.W, 753, 183 
Wis. 614. 

11 C.J. p 195 note 70, p 197 note 98. 

34. Wis.—State v. Grootemaat, 231 
N.W. 628, 202 Wis. 155. 


of Tennessee v. Womack, 151 So. 
880. 228 Ala, 70, denying certiorari 
151 So. 881, 26 Ala.App. 6. 

27. Ala.—Mobile Pure Milk Co. v. 
Coleman. 161 So. S29, 230 Ala. 432, 
denying certiorari 161 So. 826, 26 
Ala,App. 402—^Vest v. Night Com- 
mander Lighting Co., 139 So. 297, 
224 Ala. 213, denying certiorari 139 
So. 295, 24 AIa.App. 549. 

Review of questions of fact gener- 
ally see infra § 172. 

23. Ala.—^Hill Grocery Co. v. Ligon, 
164 So. 219, 231 Ala. 141, revers- 
ing 164 So. 216, 26 Ala.App. 584— 
Mobile Pure Milk Co. v. Coleman, 
161 So. 829, 230 Ala. 432, denying 
certiorari 161 So. 826, 26 Ala,App. 
402—^Armstrong v. Blackwood, 151 
So. 602, 227 Ala. 545, reversing 151 
So. 601, 25 Ala.App. 585—Campbell 
V. State, 112 So. 902, 216 Ala. 295, 
denying certiorari 112 So. 901, 22 
Ala.App. 22—Postal Telegraph-Ca- 
ble Co. V. Minderhout, 71 So. 91, 
195 Ala. 420. 

Supreme court must determine 
whether the court of appeals has 
misapplied the law to the facts stat- 
ed in its opinion,—^Home Ins. Co. v. 
Pettit, 143 So. 839, 225 Ala. 487, re¬ 
versing 143 So. 837, 25 Ala.App. 234 
—Pairbanks, Morse & Co. v. Dees, 
126 So. 624, 220 Ala. 41, granting 
certiorari 126 So. 622, 23 Ala.App. 
32$, second certiorari denied 126 So. 
621, 220 Ala. 604. 

29. N.T.—^People ex rei. Three Pour 
Three Realty Corporation v. Byrne, 
268 N.T.S. 778, 149 Misc. 669. 
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c. Bulings on Evidence 

Rulings on the admissibility or rejection of evidence 
are, in most States, not reviewable. 

In accordance with the rules stated above, § 151 
a, b, in most States the rcview of rulings on the 
admission or rejection of testimony is not permis- 
sible,^^ unless such ruling amounts to a patent abuse 
of discretion.s® In other States, however, such rul¬ 
ings may be reviewed.^'^ 

In New York, rulings on the admissibility of evi¬ 
dence have been held not reviewable, ^nd it would 
seem that this is the proper rule, notwithstanding a 
statutory provision authorizing the court to deter- 
mine whether “any rule of law affecting the rights 
of the parties thereto has been violated to the preju¬ 
dice of the relator/'39 Where, however, a review 
is sought of the rulings of the lower court in ad- 
mitting or rejecting evidence as to facts which are 
jurisdictional, it has been held that the court will 
inquire into the correctness of such rulings.^^O 


Burden of proof, The reviewing court will re¬ 
fuse to review rulings made by the inferior tribunal 
on the burden of proof. 

d. Rulings on Pleadings 

Rulings on pleadings are, generally, not subject to 
review on certiorari. 

The general rule is that the court will not inquire 
into the correctness of the inferior court^s rulings 
on the pleadings.*^ 2 However, it has been held that 
a pleading made the basis of a ruling in an opinion 
of an appellate court may be considered, by the su¬ 
preme court, on certiorari to quash the opinion.^^ 

§ 152. Merits of Cause 

Unless authorized by constitutional or statutory pro¬ 
vision, the court, on certiorari, cannot review the cause 
on Its merits. 

Except where the scope of the review under the 
common-law writ has been enlarged by constitution¬ 
al or statutory provision,the court cannot, on re- 


Contra State v. Wisconsin Real 
Estate Brokers’ Board, 211 N.W. 
292, 192 Wis. 396. 

11 C.J. p 197 note 98. 

Statute uot eulargiug fuuctious of 
writ 

A statutory provision that “the ac- 
tion of the board shall stand until 
otherwise directed” by court does 
not enlarge the functions of certio¬ 
rari so far as the review is con- 
cerned, but provides that the deter- 
mination of the board shall not be 
stayed by the writ.—State v. Groote- 
maat, 231 N.W. 628, 202 Wis. 155. 

35. Cal.—Horstmyer v. Trial Board 
of City of Sacramento, 69 P.2d 
1021, 21 Cal.App.2d 533, 
lowa.—^Winneshiek County State 
Bank v. District Court of Alla- 
makee County, 212 N.W. 391» 203 
lowa 1277—^Pinn v. Winneshiek 
Dist Ct, 123 N.W. 1066, 145 lowa 
157. 

Mo.—State ex rei Silverforb v. 
Smith, Sup., 43 S.W.2d 1054, quash- 
ing certiorari Durst v. Townes, 31 
S.W.2d 583, 224 Mo.App. 675—State 
ex rei Olsen v. Allen, Sup., 253 S. 
W. 1012, quashing certiorari Olsen 
V. Supreme Council of Royal Ar¬ 
canum, App., 237 S.W.‘ 889. 

Mont.—State v. Second Judicial Dist. 

Ct., 70 P. 981, 27 Mont. 280. 

Nev.—Cornbleet v. Second Judicial 
Dist. qt, 73 P.2d 828. 

Pa.—In re Twenty-Pirst Senatorial | 
District Nomination, 126 A. 666,! 
281 Pa. 273. 

11 C.J. p 197 note 1. 

Not Jurisdictional requisite 
In certiorari proceeding to review 
an order appointing a guardian ad 
litem of an insane person, the receiv- 
ing of evidence as to the fitness of! 


the guardian is not a jurisdictional 
requisite and therefore is not review¬ 
able.—Cornbleet v. Second Judicial 
Dist. Ct, Nev., 73 P.2d 828. 

Ovemiling of exceptions or objec. 
tions to interrogatories hled with the 
pleading, on the ground that they 
are incompetent, immaterial, and ir- 
relevant, cannot be reviewed in an| 
original certiorari proceeding, where | 
the court has jurisdiction and its 
ruling, even if erroneous, is not il- 
legal.—^Winneshiek County Bank v. 
District Court of Allamakee County, 
212 NW. 391, 203 lowa 1277. 
Examination of evidence to deter- 
mine jurisdiction see infra § 172. 
36b Pa.—In re Incorporation of Blk- 
land Leather Workers' Ass'n, 198 
A. 13, 330 Pa. 78. 

Order refusiug to admit evidence 
in proceeding for incorporation of 
nonprofit Corporation could not be 
.disturbed by reviewing court, unless 
refusal to admit evidence amounted 
to patent abuse of discretion, equiva- 
lent to violation of deep-seated Pub¬ 
lic policy or law, where trial court 
substantially stated that it would 
grant charter with ali offered evi¬ 
dence of record.—^In re Incorpora¬ 
tion of Elkland Leather Workers’ 
Ass'n, supra. 

Review of discretionary acts in gen¬ 
eral see infra § 153. 

37. Mass.—^Haven v. Essex County, 
29 N.E. 1083, 155 Mass. 467. 

11 C.J. p 197 notes 2-6. 

38. N.Y.—People v. Hair, 29 Hun 
125. 

11 C.J. p 197 note 7. 

39. .N.T.—^People v. Ontario County 
Ct. of Sess., 45 Hun 54, 57. 

40. N.Y.—^People v, Van Alstyne, 32 
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Barb. 131, affirmed 3 Keyes 395. 

11 C.J. p 197 note 10. 

41. N.Y.—^People v. First Judge of 
Columbia, 2 Hili 398. 

11 C.J. p 197 note 9. 

42. lowa.—^Holcomb v. Pranklin, 235 
N.W. 474, 212 lowa 1159. 

S.D.—^Davison v. Circuit Court of 
Kingsbury County, in Ninth Ju¬ 
dicial Circuit, 173 N.W. 737, 42 S. 
D. 254. 

11 C.J. p 198 note 11. 

Demurrer to affldavit iu contempi 
proceedings not going to jurisdic¬ 
tion will not be considered.—^Ex 
parte Pope, 158 So. 767, 26 Ala.App. 
246, citing Corpus Juris. 

Motlou to set aside order 

Original certiorari is not available 
to review rulings on motion to va¬ 
cate and set aside previous order as 
entered without authority of law.— 
Holcomb V. Franklin, 235 N.W. 474, 
212 lowa 1159, 

Befusal to dismiss 

The point urged that no reason ap- 
peared in the complaint in the Cir¬ 
cuit court why the receiver of a cor-- 
poration, made defendant, would' or 
should not bring the action, does not 
go to the question of jurisdiction of 
that court, and therefore may not be 
considered on certiorari complaining 
of such courfs refusal to dismiss 
the action.—^Davison v. Circuit Court 
of Kingsbury County, in Ninth Ju¬ 
dicial Circuit, 173 N.W. 737, 42 S.D. 
254. 

43. Mo.—State ex rei. Silverforb v. 
Smith, Sup., 43 S.W.2d 1054, quash¬ 
ing certiorari Durst v. Townes, 31 
S.W.2d 583, 234 Mo.App. 675. 

44. La.—State ex rei. Williams v. 
City of New Orleans, 141 So. 460, 
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v'iew of a final determination, consider the merits of 
the controversy,'^^ questions on the merits which 
are dependent on facts not in the record,^^ or the 
merits of the primary proceedings out of which the 
particular determination sought to be reviewed 
arose,^*^ as on review of the decision of an appellate 
court.^^ 

In revieunng proceedings had on appeal the reg- 
ularity of the acts of the tribunal before which the 


cause was instituted ordinarily should not be con- 
sidered,^^ irrespective of whether defendant's ap- 
pearance in the lower court was general or spe- 
cial.50 Thus, where a trial on appeal is de novo, the 
writ brings up for review merely the judgment on 
the appeal, and not the proceedings of the court 
from which the appeal was taken.^i On certiorari 
to quash the opinion of an appellate court, because 
of conflict with decisions of the supreme court, 
the record cannot be reviewed on the merits.^2 


174 La. 785, reversing 137 So. 64S, 
19 La.App. 466. 

Same power as on appeal 
Under a constitutional provision 
giving the supreme court the same 
power to review on certiorari as on 
appeal, it may, in a mandamus case, 
take the whole case and render judg¬ 
ment on the merits, even though it 
decides that mandamus was not 
plaintiff’s proper remedy.—State ex 
rei Williams v. City of New Orleans, 
supra. 

Whether suspensive appeal should 
he granted from order granting pre- 
liminary injunction is only question 
that can be decided on certiorari and 
mandamus to compel granting of 
such appeal.—Blanchard v. Haber, 
112 So. 509, 163 La. 627. 

Prejudice to parties* rights 

The right, under Remington Code 
1915 § 1110, to transfer foreclosure 
proceedings from the sheriif to the 
superior court, is unqualified, and a 
refusal to enjoin the sheriff. where 
necessary, amounts to a denial of a 
rule of law, prejudicially affecting 
relator’s rights, within § 1010 subd. 
3, providing that one of the ques¬ 
tions involving the merits to be de- 
termined on a certiorari hearing is 
“whether in making the determina¬ 
tion any rule of law affecting the 
rights of the parties thereto has been 
violated.”—State v. Superior Court 
of Washington for King County, 199 
P. 977, 116 Wash. 535. 

45. Ala.—^Byars v. Town of Boaz, 
155 So. 383, 229 Ala, 22. 

Colo.—State Board of Medical Ex- 
aminers v. Spears, 247 P. 663, 79 
Colo. 588, 54 A.L.R. 1498, error dis- 
missed Spears v. State Board of 
Medical Examiners of State of 
Colorado, 48 S.Ct. 158. 275 U.S. 508, 
276 U.S. 588, 72 L.Ed. 398, 719. 
Fla.—Great American Ins. Co. of 
New York v. Peters, 141 So. 322, 
105 Fla. 380—Ulsch v. Mountain 
City Mill Co., 140 So. 218, 103 Fla. 
932, 104 Fla. 418, denying rehear- 
ing 138 So. 483, 103 Fla. 932—Ham- 
way V. Seaboard Air Uine Ry. Co., 
136 So. 628, 101 Fla. 1483—Florida 
East Coast Ry. Co. v. George, 107 

So. 266, 91 Fla. 72, 

Mo.—State ex rei. Kennedy v. Rem- 
’mers, 101 S.W.2d 70, 340 Mo. 126— 


State ex rei. Hoyt v. Shain, 93 S. 
W.2d 992, 338 Mo. 1208, quashing 
opinion In part Lampton Realty 
Co. V. Hoyt. App., 80 S.W.2d 249, 
conformed to 99 S.W.2d 145, 231 
Mo.App. 143. 

11 C.J. p 198 note 12. 

UTerits of xeconventiosial demand 
The question whether there is any 
merit in reconventional demand 
pleaded in supplemental answer and 
whether it was abandoned by ffling 
of original answer without pleading 
it, are matters to be disposed of by 
dlstrict judge in his final judgment, 
and not by supreme court on appli- 
cation for writs of certiorari and 
prohibition to prevent rejection of 
the amended or supplemental answer. 
—Southern Iron & Equipment Co. 
V, Cardwell Stave Co., 97 So. 332, 154 
La. 109. 

On certiorari for lack of jurisdic- 
tion, review cannot be had on the 
merits,—State ex rei Brenner v. 
Trimble, 32 S,W.2d 760, 326 Mo. 702 
—11 C.J, p 198 note 12 [a]. 

‘^Supervisory Jurisdictioa of the 
court on certiorari is restricted to an 
examination into the external validi- 
ty of the proceedings had in the low¬ 
er tribunal. It cannot be exercised 
to review the judgment as to its in- 
trinsic correctness, either on the law 
or on the facts of the case.”—Byars! 
V. Town of Boaz, 155 So. 383, 385, 229 
Ala, 22. 

4S. 111.—^Doolittle v. Galena, etc., R. 

Co.. 14 111. 381. 

11 C.J. p 198 note 13. 
i47. Hawaii.—^Aldrich v. Judge First 
Cir. Ct, 9 Hawaii 470. 

11 C.J, p 198 note 14. ’ 

4a Mo.—State v. Smith, 73 S.W. 
211, 173 Mo. 398—State ex rei. 
Lindsay v. Kansas City, 20 S.W.2d 
7, 225 Mo.App. 139, certiorari 

quashed State ex rei. Kansas City 
v. Trimble, 20 S.W.2d 17, 322 Mo. 
360, prohibition denied 20 S.W.2d 
20, 322 Mo. 368. 

N.J.—Obert v. Whitehead, 9 N.J.Law 
244. 

Sxtemal validity of proceedings 
On certiorari to an appellate court, 
the supreme court is limited to an 
examination into the external validi¬ 
ty of the appellate courfs proceed- 
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ings, and does not extend to the in- 
trinsic correctness of the judgments, 
where the record presented shows 
that a cause of action existed, and 
also shows that the court of original 
jurisdiction had jurisidiction of the 
parties and of the subject matter, 
and that jurisdiction was acquired 
by the appellate court in accordance 
with the law.—^Florida East Coast 
Ry. Co. V. George, 107 So. 266, 91 
Fla. 72. 

49. Cal.—^De Matei v. Superior Court 
in and for Lake County, 239 P. 853, 
74 Cal.App. 147. 

11 C.J. p 198 note 16. 

On certiorari to annui judgment 
of superior court afiirming on appeal 
justice's default judgment, attack 
on jurisdiction over defendants can¬ 
not extend to the justice court.—De 
Matei v. Superior Court in and for 
Lake County, supra. 

Zrregularities or errors of small 
olaims court cannot be examined in 
reviewing proceedings in superior 
court on appeal from small claims 
court, since writ of certiorari, be- 
ing directed to review of superior 
court proceedings, is limited to acts 
of that court.—^Los Angeles Bond & 
Securities Co. v. Superior Court in 
and for Los Angeles County, 37 P.2d 
159, 1 Cal.App.2d 634. 

5a Cal.—De Matei v. Superior 
Court in and for Lake County, 239 
P. 853, 74 Cal.App. 147. 

51. N.J.—^Moore v. Johnson, 34 A. 
396, 58 N.J.Law 586—^Vannoy v. 
Givens, 23 N.J.Law 201. 

52. Mo.—State ex rei. Schrowang v. 

I Hostetter, 85 S.W.2d 417, 337 Mo. 

I 522, denying quashal of opinion 

Schrowang v. Von Hoffmann Press, 
App.. 75 S.W.2d 649. 

Coustruction of lease 
In certiorari to review record of 
court of appeals for conflict with 
supreme court decision, supreme 
court cannot consider question of 
correct construction of written re- 
lease by court of appeals, which 
promulgated rule not in conflict with 
prior supreme court decision.—State 
ex rei. Caraker v. Becker, 62 S.W. 
2d 899, 333 Mo. 400. 
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However, on certiorari to an appellate court to re- 
view the record presented by writ of error to re- 
view a judgment of a lower court, the action of the 
court of original jurisdiction may be reviewed.^^ 

§ 153. Discretionary Acts 

The inferior court's exercise of discretion wlll not 
be reviewed, uniess the discretion has been abused. 

If the inferior court or tribunal did not trans- 
cend its authority, acts done by it in the exercise of 
its discretion are not the subject of review, uniess 
that discretion has been abused,as where there 
has been an abuse of discretion which is likely to 
resuit in a miscarriage of justice.^S 

§ 154. Validity of Existence of Municipal 
Boards or Of&cers 

Uniess authorized by statute, the validity of the 
existence of a municipal board or officer will not be re¬ 
viewed, on a review of the action of such board or of¬ 
ficer. 

On proceedings to review the action of a mu- 
nicipality or of a public board, uniess authorized 
by statute, the court has no power to inquire into 
or determine its legal existence.^® If, however, it 


is so empowered, the authority to appoint the board, 
Its own judicial qualification to act as it did, and 
the manner in which it exercised its functions are 
open to inquiry.57 

§ 155. Title to Land 

Questions of title to land, arising in the proceeding, 
ordinarily, cannot be reviewed. 

Questions of title to land which may have arisen 
in the proceeding cannot ordinarily be tried.^^ 

§ 156. Constitutionality of Statute 

The constitutionality of a statute may be reviewed 
where it is properly In issue; but, ordinarily, will not 
be reviewed if the question is not jurisdictional. 

The constitutionality of a statute, affecting the 
rights of a party, and properly raised as an issue in 
the case may be reviewed on certiorari.^9 Howev¬ 
er, it is generally otherwise where the question is 
not jurisdictional,especially where the facts do 
not bring the case within the statute,or where 
the ground of attack on the constitutionality of the 
statute is not argued in the prosecutores brief.®^ 
Where the review is limited by statute to the reg- 


53. Fla.—^Florida East Coast Ry. Co. 
V. George, 107 So. 266, 91 Fla. 42. 

54. Colo.—Lindsley v. City and 

County of Denver, 196 P. 859, 69 
Colo. 562—State Board of Medical 
Examiners v. Boulls, 195 P. 325, 69 
Colo. 361. 

Fia.—Brinson v. Tharin, 127 So, 313, 
99 Fla, 696. 

Ga.—Thompson v, Lawrence, 121 S.E. 

255, 31 Ga.i\.pp. 552, 

Pa.—In re Incorporation of Elkland 
Leather Workers* Ass’n, 198 A. 13, 
330 Pa. 78. 

XJtah.—Lnnd v. Third Judicial Dist. 
Court in and for Salt Lake County, 
62 P.2d 278, 90 Utah 433. 

11 C.J. p 198 note 18. 

Discretion as to grantinsr interlocn- 
tory decree 

Where interlocutory decree is 
granted on bili and affldavits, with- 
out answer, reviewing court will con- 
sider only whether discretion was 
properly exercised.—Parrington v. T. 
Tokushige, Hawaii, 47 S.Ct. 406, 273 
U.S. 284, 71 L.Ed. 646, affirming, C. 
C.A., 11 P.2d 710, certiorari granted 
47 S.Ct. 99, 273 U.S. 677, 71 L.Ed. 
835. 

Befusal to set aside verdict on 
ground that preponderance of evi- 
dence shows defendant to be free 
from negligence and plaintiff to be 
guilty of contributory negligence, 
and that plaintiif failed to sustain 
burden of proof, is an exercise of 
courfs discretion, and cannot be re¬ 
viewed on certiorari.—Hudson Taxi 


Co. V. Niedzwcki, 130 A. 647, 3 N.J. 
Misc. 1111. 

Right to pxinish for contempt 

Contention that right to forfeit ap- 
pearance bond excluded right of the 
judge to punish accused for contempt 
for not appearing for trial on day 
set, based on facts appearing on face 
of record, may be considered by su¬ 
preme court on certiorari to review 
judgment.—State v. Jordy, 108 So. 
229, 161 La, 104. 

Question on appeal in natnre of 
certiorari from order dismissing ap- 
plication for incorporation of labor 
Club is whether trial court abused 
its discretion.—^In re Incorporation 
of Philadelphia Labor’s Non-Parti- 
san League Club, 196 A. 22, 328 Pa. 
465. 

Matters of discretion as ground for 
writ see supra § 30, 

55. Fla.—^Edwards v. Knight, 139 
So. 582. 104 Fla. 16, adhered to 143 
So. 441, 104 Fla. 16. 

56. N.Y.—People v. Yonkers Board 
of Health, 24 N.Y.S. 629, 71.Hun 
84, affirmed 35 N.E. 320, 140 N.Y. 
1. 37 Am.S.R. 522, 23 L.R.A. 481. 

11 CJ. P 198 note 19. 

57. N.J.—State v. Clinton Tp., 39 
N.J.Law 656. 

11 C.J. p 198 note 20. 

53. N.J.—Cadmus v. Bayonne, 39 A. 
678, 61 N.J.Law 494—^Jersey City 
V. State, 30 N.J.Law 521. 

Tex.—Schwind 'y. Goodman, Com. 
App., 221 S.W. 579, reversing G^od- 
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man v. Schwind. Civ.App., 186 S.W. 
282. 

Order recited in deed 
On certiorari by w^ards to review 
sale of ward's land on application of 
guardian, it cannot be determined 
whether or not an order of a cer- 
tain date recited in deed to purchas- 
er was in fact never made.—Schwind 
V. Goodman, supra. 

59. Utah.—Mill v. Brown, 88 P. 609, 
31 Utah 473, 120 Am.S.R. 935. 

11 C.J. p 198 note 22. 

Validity of ordinance 
Court, on certiorari to review ac¬ 
tion of township authorities refusing 
to grant building permit, reviewed 
question whether zoning ordinance 
was reasonable exercise of municipal 
legislative power although writs did 
not in terms bring up the zoning or¬ 
dinance where facts and proof of- 
fered principally concerned validity 
of ordinance.—Dorsey Motors v. Da- 
vis, 180 A. 396, 13 N.J.Misc. 620. 
Necessity of objection as to consti¬ 
tutionality being raised in lower 
court see supra § 149. 

60. Nev.—Mack v. District Court of 
Second Judicial Dist. in and for 
Washoe County, Department No. 
2, 258 P. 289, 290, 50 Nev. 318, cit- 
ing Corpus Juris. 

11 C.J. p 199 note 23. 

61. N.J.—Porgerson v. Newark Bd. 
of Health, 45 A. 783, 64 N.J.Law 
484. 

62. N.J.—Turner v. Passaic Pension 
Commission, 163 A. 282, 10 N.J. 
Misc. 1270, 112 N.J.Law 476. 
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ularity of the inferior tribunaFs acts, the constitu- 
tionality of the statute on which it bases its au- 
thority cannot be reviewed;®^ nor can the ques- 
tion of the constitutionality of a statute be reviewed 
at the instance of a party who did not apply for a 
writ of review.®^ 

§ 157. Review Confined to Record 

As a general rule, the reviewlng court may review 
oniy matters appearing in the record returned in obedi- 
ence to the writ, and cannot consider matters dehors the 
record, uniess so authorized by statute or local practice. 


Except where otherwise prescribed by statute or 
authorized by the local practice, jt {s the general 
rule that, in ascertaining whether or not the in¬ 
ferior court or tribunal had jurisdiction and pro- 
ceeded regularly in making the determination com- 
plained of, the reviewing court will not consider 
matters dehors the record, but is confined to the 
consideration of the record returned by the inferior 
tribunal, in obedience to the writ, by which the 
error, if any, must appear,^^ that is, the answer, 
return, or record made and certified by the tribunal 


63. Idaho.—^Weiser Nat. Bank v. 
Washington County, 164 P. 1014, 30 
Idaho 332. 

64. La.—^Foley y. National Life & 
Accident Ins. Co., 162 So. 798, 183 
La. 49, annulling, App., 156 So. 35. 
Constitutionality of statute mak- 

ing* life policy nonforfeitahle, which 
statute is attacked by insurer, is not] 
reviewable in an action on the policy, j 
where the writ of review is issued 
at the instance of plaintiff only.— 
Cryer v. National Life & Accident 
Ins. Co., 162 So. 804, 183 La. 67, an¬ 
nulling, App., 156 So. 34—^Williams v. 
National Life & Accident Ins. Co., 
162 So. 803, 183 La. 64, annulling, 
App., 156 So. 34—Foley v. National 
Life <& Accident Ins. Co„ 162 So. 798, 
183 La. 49, annulling, App., 156 So. 
35—Succession of Watson v. Metro¬ 
politan Life Ins. Co., 156 So. 29, re- 
hearing refused 156 So, 590, annulled 
162 So. 790, 183 La. 25. 

65. Wis.—State v. 0’Brien, 230 N.W. 
59, 201 Wis. 356. 

Iu Hew Eampshixe 

(1) Under the practice in this 
state, the inquiry on certiorari is 
not confined to the record in the 
court below.—Broderick v. Hunt, 89 
A. 302, 77 N.H. 139. 

(2) Where errors of law are re- 
viewahle by certiorari, if the record 
is silent on the subject, the errors 
may be otherwise shown.—^Dinsmore 
V. Manchester, 81 A. 533, 76 N.H. 
187. 

66. Ala .—Bx parte Woodward Iron 
Co., 99 So. 97, 211 Ala. 74—^Ex 
parte Pope, 158 So. 767, 26 Ala. 
App. 282. 

Ariz.—Mercado v. Superior Court of 
Pima County, 77 P.2d410, 811, cit- 
ing Corpus Juris. 

'Ark,—^Prager v. Wootton, 30 S.W.2d 
845, 182 Ark. 37—Cazort v. Road 
Improvement List. No. 3 of John¬ 
son County, 299 S.W. 1014, 175 Ark. 
570—Hilger v. J. R. Watkins Med- 
ical Co., 214 S.W. 49, 139 Ark. 400 
—Hali V. Bledsoe, 189 S.W. 1041, 
126 Ark. 125. 

Cal.—^Rinaldo v. Superior Court in 
and for Los Angeles County, 59 
P.2d 868, 15 CaLApp.2d 585—Coff- 
man v. California State Board of 


Architectural Examiners, Northern 
California, 19 P.2d 1002, 130 Cal. 
App. 343—^Iklelick v. Superior Court 
of California in and for Los 
Angeles County, 269 P. 746, 93 Cal. 
App. 189—Miller v. Superior Court 
in and for City and County of San 
Francisco, 258 P. 614, 84 Cal.App. 
605—Coombs v. Industrial Accident 
Gommission of California, 245 P. 
445, 76 Cal.App. 565—^Lanterman v. 
Anderson, 172 P. 625, 36 Cal.App. 
472. 

Fla.—Great American Ins. Co. of 
New York v. Peters, 141 So. 322, 
105 Fla. 380—Harrison v. Frink, 
77 So. 663, 75 Fla. 22. 

Ga.—^Bolton v. City of Newman, 94 
S.B. 236, 147 Ga. 400, transferred 
95 S.E, 472, 22 Ga.App. 15—Guar- 
anty Life Ins. Co. of Savannah v. 
Bell, 156 S.B. 319, 42 Ga.App. 415. 
111.—Heppe V. Mooberry, 183 N.E. 
636, 350 111. 641—Crocher v. Abel, 
ISO N.E. S52, 348 111. 269—Hahne- 
mann Hospital v. Indus trial Board 
of Illinois. 118 N.E. 767, 282 111. 
316—^Bachechi v. Inlander Paper 
Co., 252 IlLApp. 178—^People v. 
Finn, 247 Ili.App. 53. 
lowa.—^Dickey v. Civil Service Com- 
mission, 205 N.W. 961, 201 lowa 
1135. 

La.—Hanna v. Otis, 92 So. 360, 151 
La. 851. 

Me.—^Chavarie v. Robie, 194 A. 404. 
Mass.—^Newcomb v. Aldermen of 
Holyoke, 171 N.E. 826, 271 Mass. 
565—Prusik v. Board of Appeal of 
Building Department of City of 
Boston, 160 N.E. 312, 262 Mass. 451 
—Blankenburg v. Commonwealth, 
157 N.E. 693, 260 Mass. 369. 

Miss.—Federal Credit Co. v. Zeper- 
nick Grocery Co., 121 So. 114, 153 
Miss. 494, opinion corrected on 
suggestion of error 121 So. 858, 
153 Miss. 498. 

Mo.—State ex rei. Kennedy v. Rem- 
mers, 101 S.W.2d 70. 340 Mo. 126— 
State ex rei. Aquamsi Land Co. v. 
Hostetter, 79 S.W.2d 463, 336 Mo. 
391, quashing First Nat Bank v. 
Aquamsi Land Co., App., ~ 70 S.W. 
2d 90—State ex rei, Adler v. Os- 
sing, 79 S.W.2d 255, 336 Mo. 386— 
State ex rei. Chase v. Calvird, 24 
S.W.2d 111, 324 Mo. 439—State ex 
rei. Horton v. Clark, 9 S.W.2d 635, 
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320 Mo. 1190—State ex rei. Mc- 
Cune V. Car ter, 214 S.W. ISO, 279 
Mo. 304—State ex rei. Spencer v. 
Anderson, App., 101 S.W.2d 530— 
State ex rei. Shaw State Bank v. 
Pfefile, 293 S.W. 512, 220 Mo.App. 
676—State ex rei. Brince v. Frank- 
lin, 283 S.W. 712, 220 Mo.App. 232 
—State ex rei. Pollard v. Brasher, 
201 S.W. 1150, 200 Mo.App. 117. 
Mont.—State v. Stewart, 297 P. 476, 
89 Mont 257. 

N.J.—Lindabury v. Clinton Tp. in 
Hunterdon County, 106 A. 465, 93 
N.J.Law 96, dismissing certiorari 
106 A. 463, 93 N.J.Law 37—Crane 
Co.-v. Royer, 144 A. 115, 7 N.J. 
Misc. 49—Long v. Daly,- 141 A. 
787, 6 N.J.Misc. 495, affirmed 144 
A. 588, 105 N.J.Law 492. 

N.T.—^Kiehm v. Board of Education 
of City of Utica, 196 N.Y.S. 789, 
203 App.Div. 245. 

Okl.—Board of Com’rs of Okfuskee 
County V. School Dist No. 27 of 
Okfuskee County, 293 P. 1078, 146 
Okl. 267. 

Pa.—McCauley v. Imperial Woolen 
Co., 104 A. 617, 261 Pa. 312—Ris- 
tau, for Use of Ristau, v. Crew 
Levick Co., 167 A. 800, 109 Pa. 
Super. 357—^Wood v. Indus trial 
Health, Accident & Life Ins. Co., 
163 A. 391, 107 Pa.Super. 338— 
Lamparter v. Conestoga Transpor¬ 
tation Company, 28 Pa.Dist & Co. 
635, 45 Lanc.Rev. 342—^Futer v. 
Puter, 12 Pa.Dist & Co. 96—City 
of Scranton v. Evans, 5 Pa.Dist. 
& Co. 219—Borough of Tamaqua 

V. Morgans, 24 Pa.Co. 10. 

R. I,—Colagiovanni y. District Court 
of Sixth Judicia! Dist, 133 A. 1, 
47 R.I. 323—New York, N. H. & 
H. R. Co. V. Superior Court for 
Kent County, 99 A. 582, 39 R.I. 560. 

S. C.—Whisonant v. Belue, 121 S.E. 
360, 127 S.C. 483. 

S.D.—Southwest Branch of Rural 
Reciprocal Telephone Co. v. Dako- 
ta Central Telephone Co., 220 N. 

W. 475, 53 S.D. 121. 

Utah.—Ogden City Corporation v. In- 
dustrial Gommission, 69 P.2d 261, 
92 Utah 423. 

Wis.—State v. 0’Brien, 230 N.W. 59, 
201 Wis. 356—State v. Whitman, 
220 N.W. 929, 196 Wis. 472—State 
1 V, Cary, 211 N.W. 284, 192 Wis. 
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vvhose proceedings are under review;^^ j.g_ 

vievv may extend to the whole of the record.^S \ 
statement in the nature of a pleading in answer to 
averments in the affidavit for the writ, where not a 
return, cannot be considered.^9 
It is not permissible, for the purpose either of 


determining the merits of the controversy or pro- 
ceeding, or of showing what transpired before the 
inferior tribunal, and either for impeaching or sup- 
porting the record, to hear extraneous evidence,*^® 
or to read afhdavits,"! except to the extent that it 
is permitted by statute,"2 ^nd except that, under 


433, error dismissed State of Wis- 
consin ex rei. Berger v. Carey, 49 
S.Ct 6, 278 U.S. 661, 73 L.Ed. 568— 
State V. Byrne Bros. Co., 201 N.W, 
372, 185 Wis. 237. 

11 C.J. p 199 note 26. 

Matters in pais are not within 
the purview of the -writ.—^Harrison 
V. Frink, 77 So. 663, 75 Fla. 22. 
Statements in hriefs 

(1) Certiorari petitioner cannot ig- 
nore record, nor predicate error or il- 
legality on mere assertions in brief. 
—Hale V. Ring, 245 N.W. 704, 215 
lowa 446. 

(2) Statements contained in briefs, 
other than those shown by return, 
cannot be considered.—Siebke v. 
Township Committee of Chester Tp. 
in Burlington County, 132 A. 341, 4 
N.J.Misc. 226. 

Stipnlations of connsel setting 
forth the proceedings at the trial, 
but which are not taken in response 
to a rule of court, will not be con¬ 
sidered on the review on certiorari. 
—Frascella v. New Jersey Bd. of 
Medical Examiners, N.J.Sup., 79 A. 
1063—State v. Jordan, 53 A. 207, 68 
N.J.Law 605. 

Situation presented to trial court 
A verdict must be considered in 
view of situation presented to trial 
court, and, if erroneous on theory 
and proofs presented, it cannot be 
sustained.—State Board of Medical 
Examiners v. Baker, 160 A. 339, 10 
N.J.Misc. 663. 

67. Minn.—State v. Duluth, 147 N. 

W. 820, 125 Minn. 425. 

Miss.—Dickson v. Town of Centre- 
’ ville, 128 So. 332, 157 Miss. 490. 
Mont.—Shaffroth v. Lamere, 65 P. 

2d 610, 104 Mont. 175. 

Pa.—City of Easton v. Cericola, 18 
Pa.Dist. 196. 

Socket as record 

Certiorari would not lie to have 
alleged alteration in judgment set 
aside, although return showed that 
“copy of Envelope" contained • nota- 
tion that judgment was for prosecu¬ 
tor, and post card from clerk of 
court stated that judgment would be 
entered for prosecutor, where docket 
showed no entry of judgment for 
prosecutor, where docket is, by stat¬ 
ute, courfs record.—Continental Ad- 
justment Corporation v. Melko, 193 
A. 711, 15 N.J.Misc. 590. 

Pacts set up in. the ofSLcial answers 
of the tribunal are the only facts 
outside of the original record on 
which peUtioners in certiorari can 


rely in support of their contention. 
—Inhabitants of Weston v. Board of 
Railroad Commrs., 91 N.E. 303, 205 
Mass. 94. 

In Georgia the answer of the trial 
judge, in certiorari, determines what 
occurred at the trial, and, if not 
traversed or objected to, is the only 
source from which the facts and 
rulings can be ascertained by the re- 
viewing court.—^Beavers v. Cassells, 
192 S.E. 249, 56 Ga.App. 146—Adams 
V. Bishop, 166 S.E. 460, 46 Ga.App. 
32—Smith v. M. & J. Rosenberg Cor¬ 
poration, 162 S.E. 411, 44 Ga.App. 5S6 
—^Nixon V. Growers’ Finance Cor¬ 
poration, 157 S.E. 119, 42 Ga.App. 
642—Cunningham v. City of Atlanta 
141 S.E. 214, 37 Ga.App. 634— 

Etheridge v. Taylor, 137 S.E. 641, 36 
Ga.App. 609—^Kilpatrick v. Smith 
123 S.E. 35, 32 Ga.App. 44. 

68. Cal.—^Hotaling v. Superior Court, 
City and County of San Francisco' 
217 P. 73, 191 Cal. 501, 29 A.Lh’ 
127. 

La.—StiefCel v. Valentine Sugars, 179 
So. 6, 188 La. 1091, reversing, App 
175 So. 425. 

Pa.—Sterrett v. MacLean, 143 A. 
189, 293 Pa. 557—^In re Independ- 
ence Party Nomination, 57 A 344 
208 Pa. 108. 

69. Mont.—State v. Yellowstone 
County Thifteenth Judicial Dist. 
Ct., 146- P. 539, 50 Mont. 259. 

70. Ariz.—Mercado v. Superior 
Court of Pima County, 77 P.2d 810. 

Cal.—Swanson v. City of Orange, 275 
P. 889, 97 Cal.App. 344. 

Mass.—Prusik v. Board of Appeal of 
Building Department of City of 
Boston^ 160 N.B. 312, 262 Mass 
451. 

Mo.—State ex rei. Rutledge v. Public 
Service Co„ 289 S.W. 785. 

N.J.—^Lindabury v. Clinton Tp. in 
Hunterdon County, 106 A. 465, 93 
N.J.Law 96, dismissing certiorari 
106 A, 463, 93 N.J.Law 37—State 
Board of Medical Examiners v. 
Morrison, 159 A' 92, 10 N.J.Misc 
314. 

Wis.—State v. 0*Brien, 230 N.W. 59 
201 Wis. 356. 

11 C.J. p 200 note 28. 

Testimony taken by the attomey 
general without order is not usable 
over objection on return of certiorari. 
—State Board of Medical Examiners 
V. Morrison, 159 A 92, 10 N.J.Misc 
314. 

In New Hampshire, while the rec¬ 
ord, if defective, may be supplied by 
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other evidence, evidence is not ad- 
missible to supply a defective action 
of the lower tribunal.—Broderick v. 
Hunt, 89 A. 302, 77 N.H. 139. 

Whether enactment is fairly\efer- 
able to police power is to be deter- 
mined on its face, or to be showm 
aliunde, except on certiorari where it 
cannot be shown aliunde.—State ex 
rei. Kennedy v. Remmers, lOl S.W. 
2d 70. 340 Mo. 126. 

On hearing on application for writ 
see supra § 88. 

71. Ariz.—Mercado v. Superior Court 
of Pima County, 77 P.2d 810. 

Cal.—Dolan v. Superior Court of Cal- 
ifornia in and for City and County 
of San Francisco, 190 P. 469, 47 
Cal.App. 235. 

11 C.J. p 200 note 29. 

Affidavits for and against the al- 
lowance of the writ have spent their 
force when the writ is allowed, and 
cannot be considered on the review. 
—Remington v. Lauter Piano Co., 
168 A. 447, 11 N.J.Misc. 827—Linz- 
mayer v. Baird, 136 A. 510, 5 N.J. 
Misc. 362. 

Affidavits in support of an applica¬ 
tion for order for support, pending 
hearing on petition to modify di- 
vorce decree, cannot be considered 
by reviewing court on certiorari, 
where they were not included in 
statement of facts or bili of ex- 
ceptions and were not, by certificate 
of trial judge, made part of rec- 
^^^•“"State ex rei. Lucas v. Superior 
Court for King County, 74 P.2d 888 
193 Wash. 74. 

On certiorari to review an order 
grranting new trial, which showed it 
was made too late, .an affidavit of 
counsel that the order was in fact 
made on an earlier date cannot be 
considered, where respondent court 
and judge stand on the order, espe- 
cially where another order, made at 
the same time, shows that the new 
trial was granted on that date, and 
not on an earlier date.—Dolan v. Su¬ 
perior Court of California in and for 
City and County of San Francisco, 
190 P. 469, 47 Cal.App. 235. 

72. Ark.—Hali v. Bledsoe, 189 S W 
1041, 126 Ark. 125. 

Deposltious 

Statute authorizes order to take 
depositions on certiorari to review 
order of public utility commission- 
ers.—Eastern New Jersey Power Co. 
V. Board of Public Utility Com’rs 
140 A. 258, 6 N.J.Misc. 118. 

Statute penuitting oraX proof iu 



§ 157 


CERTIORARI 


14 C.J.S. 


some local practice, where the inferior coiirt fails 
or is unable to respond to a rule to certify the facts 
or proceedings, the testimony or affidavits of wit- 
nesses may be resorted to.*^^ So, also, the review- 
ing court will not hear depositions, although they 
were taken to be used in the lower court, since they 
form no part of the record,'^ particularly where 
they were filed after the order or judgment com- 
plained of was enteredJ^ 

Record or opinion in appellate court, A review 
on certiorari of the decision of an appellate court 
has been held to be, not of the record or judgment 
therein, but of the opinion of that court on ques- 
tions which it shows, considers, and passes 


and, where the appellate court has applied the doc' 
trine of error without injury, its decision will be 
reviewed only where the opinion contains a full 
statement of the facts but, where the facts are 
undisputed, the reviewing court may examine the 
record for a more complete understanding of the 
features treated."^ 

On certiorari to quash the opinion of an appel¬ 
late court, as being in conflict with a previous de¬ 
cision of the supreme court, the latter court, in de- 
termining the conflict, is limited to a review of the 
facts and issues as they appear in the opinion of the 
appellate court,or in any pleading, instruction, 
written instrument, or other part of the record re- 


certiorari proceedings directed to 
board of appeals did not extend to 
writ directed to city manager.— 
State V. 0'Brien, 230 N.W. 59. 201 
Wis. 356. 

On certiorari to review an order 
of tlie board of education changing 
school districts, the Circuit court is 
not bound by the record made before 
the board, but other evidence is ad- 
missible to acquaint the court fully 
of ali the matters presented to the 
inferior tribunal.—^Acree v. Patter- 
son. 240 S.W. 33, 153 Ark. 188. 

73. N.J.—Genuario v. DeGaudenzio, 
44 A. 950, 64 N.J.Law 157—Conover 
V. Bird, 28 A. 428, 56 N.J.Law 228. 

11 C.J. p 200 note 29 [b]. 

74. Me.—Pike v. Herriman, 39 Me. 
52. 

11 C.J. p 200 note 30. 

75. lowa.—Independent Order of 
Poresters v. Scott, 272 N.W. 68. 

70. Ala.—Great Atlantic & Pacific 
Tea Co. v. Donaldson, 156 So. 865, 
229 Ala. 276, denying certiorari 156 
So. 859, 26 Ala.App. 179—Cable- 
Burton Piano Co. v, Thomas, 152 
So. 468, 228 Ala. 112, denying cer¬ 
tiorari, 152 So. 466, 26 Ala.App. 
26—^Life & Casualty Ins, Co. of 
Tennessee v. "Womack, 151 So. 880, 
228 Ala. 70, denying certiorari 151 
So. 881, 26 Ala.App. 6—Waldrop 
V. State, 136 So. 736, 223 Ala. 413 
(second case) denying certiorari 
136 So. 736, 24 Ala.App. 338 (first 
case)—La Rue v. Loveman, Joseph 
& Loeb, 127 So. 243, 220 Ala. 677, 
denying certiorari 127 So. 240, 23 
Ala.App. 317, which conformed to 
mandate 127 So. 241, 220 Ala. 2, 
Where no opinion is filed by the 
court of appeals, in disposing of the 
case, nothing is presented for re¬ 
view.—Jones V. State, 143 So. 837, 
225 Ala. 398, denying certiorari 143 
So. 836, 25 Ala.App. 221—Rogers v. 
State, 134 So. 813, 223 Ala. 53, deny¬ 
ing certiorari 134 So. 813, 24 Ala.App. 
227—Cofield v. City of Anniston, 124 
So. 916, 226 Ala. 697, denying cer¬ 
tiorari 124 So. 920, 23 Ala.App. 616— j 


Lawson v. State, 122 So. 467, 219 
Ala. 461, denying certiorari 122 So. 
466, 23 Ala.App. 96. 

77. Ala.—^Liberty Nat. Life Ins. Co. 
V. Collier, 154 So. 118, 22S Ala. 
3, reversing 154 So. 116, 26 Ala. 
App. 75, and certiorari denied 154 
So. 119, 228 Ala. 4—Armstrong v. 
Blackwood, 151 So. 602, 227 Ala. 
545, reversing 151 So. 601, 25 Ala. 
App. 585—Baumhauer v. Liquid 
Carbonic Corporation, 135 So. 427, 
223 Ala. 244—Campbell v. State, 
112 So. 902, 216 Ala. 295, denying 
certiorari 112 So. 901, 22 Ala.App. 
22—Postal Telegraph-Cable Co. v. 
Minderhout, 71 So. 91, 195 Ala. 
420. 

Affldavit set ont in opinion 

On certiorari to review opinion of 
court of appeals in case of Inter- 
pleader, supreme court will not look 
beyond facts stated in affidavit of 
original defendant supporting its 
right to interplead, set out in opin¬ 
ion.—Ex parte A. Z. Bailey Grocery 
Co., 77 So. 373, 201 Ala. 79, denying 
certiorari H. C. Schrader Co. v. A. Z. 
Bailey Grocery Co., 74 So. 749, 15 
Ala.App. 647. 

Where there is no review of facts, 
in the opiziion of the appellate court, 
nor separate treatment of any ques- 
tions argued relating to the proof, 
and the opinion is interpreted as 
holding that, if any error intervened 
in relation to any such question, it 
was without injury, the supreme 
court will not review the decision.— 
Tennessee, A. & G. Ry. v. Cardon, 177 
So. 173, 235 Ala. 53, denying cer¬ 
tiorari 177 So, 171, 27 Ala.App. 585 
—Cable-Burton Piano Co. v. Thomas, 
152 So. 468, 228 Ala. 112, denying cer¬ 
tiorari 152 So. 466, 26 Ala.App. 26. 
Review of harmless error in general 
see infra § 173. 

78. Ala.—Cranford v. National Surety 
Corporation, 166 So. 721, 231 Ala. 
636, reversing 166 So. 719, 27 Ala. 
App. 126—^Pairbanks Morse & Co. 
V. Dees, 126 So. 621, 220 Ala, 604. 
Where agreed case was made and 
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filed In trial court, and thereafter 
certified to court of appeals, question 
presented was one of law arising on 
record, and supreme court, in review¬ 
ing decision of court of appeals, 
could look to record in connection 
with opinion of court of appeals.— 
Hood v. State, 162 So. 543, 230 Ala. 
343, reversing 162 So. 541, 26 Ala. 
App. 507. 

78. Mo.—State ex rei. Kansas City 
Southern Ry. Co. v. Shain, 105 S. 
W.2d 915, 340 Mo. 1195, quashing 
Adams v. Kansas City Southern 
Ry. Co., App., 83 S.W.2d 913—State 
ex rei. Tunget v. Shain, 101 S.'W.2d 
1, 340 Mo. 434—State ex rei. Su¬ 
perior Mineral Co. v. Hostetter, 85 
S.W.2d 743, 337 Mo. 718, denying 
quashal of opinion Woodruff v. Su¬ 
perior Mineral Co., 70 S.W.2d 1104, 
230 Mo.App. 616—State ex rei. Fi- 
delity & Deposit Co. of Maryland 

V. Allen, Sup., 85 S.W.2d 455, 
Quashing Naylor Special Road 
Dist. of Ripley County v. Fidelity 
& Deposit Co., App., 75 S.W.2d 436 
—State ex rei. Himmelsbach v. 
Becker, 85 S.W.2d 420, 337 Mo. 341, 
quashing certiorari Parsons v. 
Himmelsbach, App., 68 S.W.2d 841 
—State ex rei. Bowdon v. Allen,* 
85 S.W.2d 63, 337 Mo. 260, quash¬ 
ing certiorari Bowdon v. Metro¬ 
politan Life Ins. Co., App., 78 S. 

W. 2d 474—State ex rei. Missouri 
Mut. Ass’n v. Allen, 78 S.W.2d 862, 
336 Mo. 352, quashing, App., 60 S. 
'W'.2d 402—State ex rei. Bennett v. 
Becker, 76 S.W.2d 363, 335 Mo. 
1177, quashing Bennett v. Gerk, 
61 S.W.2d 241, 230 Mo.App. 601— 
State ex rei. Kurz v. Bland, 64 
S.W.2d 638, 333 Mo. 941, quashing 
certiorari Kurz v. Greenlease Mo¬ 
tor Car Co., App., 52 S.W.2d 498— 
State ex rei. Silverforb v. Smith, 
Sup., 43 S.W.2d 1054, quashing 
certiorari Durst v. Townes, 31 S. 
W.2d 583, 224 Mo.App. 675—State 
ex rei. Horspool v. Haid, 40 S.W. 
2d 611, 328 Mo. 327, conformed to 
Forsythe v. Horspool, App., 49 S. 
W.2d 687, and quashed State ex 
rei. Horspool v. Haid, 65 S.W.2d 
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ferred to in such opinion;^® and can consider oniy | that part of the record that pertains to the ques- 


923, 334 Mo. 196—State ex rei. 
Ward V. Trimble, 39 S.W.2d 372, 
327 Mo. 773, quashing opinion 
Ward V. Western Union Telegraph 
Co., 22 S.W.2d 81, 224 Mo.App. 16. 
aiBrmed 46 S.W.2d 268, 226 Mo. 
App. 752—State ex rei. St. Louis- 
San Francisco Ry. Co. v. Haid, 37 
S.W.2d 437, 327 Mo. 217, Quashing 
error Seidel v. St. Louis-San 
Francisco Ry. Co., App., 18 S.W. 
2d 126—State ex rei. Valentine 
Coal * Co. V. Trimble, 28 S.W.2d 
1028, 325 Mo, 277, quashing cer¬ 
tiorari Cotter V. Valentine Coal 
Co.. 14 S.W.2d 660, 222 Mo.App. 
1138—State ex rei. Northwestern 
Nat. Ins. Co. v. Trimble, 20 S.W. 
2d 46, 323 Mo. 458, denying quash- 
al of opinion and judgment Luthy 
V. Northwestern Nat. Ins. Co. of 
Milwaukee, Wis., 20 S.W.2d 299, 

224 Mo.App. 371—State ex rei. 
Vesper-Buick Automobile Co. v. 
Daues, 19 S.W.2d 700, 323 Mo. 388, 
67 A.L.R. 157, quashing part of 
opinion Lanham v. Vesper-Buick 
Automobile Co., App., 6 S.W.2d 995 
—State ex rei. National Ammonia 
Co. V. Daues. 10 S.W.2d 931, 320 
Mo. 1234, quashing certiorari Tur- 
ley V. National Ammonia Co., App., 
299 S.W. 53—State ex rei. English 
V. Trimble, 9 S.W.2d 624, 320 Mo. 
1113—State ex rei. John Hancock 
Mut. Life Ins. Co. of Boston, Mass. 

V. Allen, 282 S.W. 46, 313 Mo. 384, 
quashing opinion Mueller v. John 
Hancock Mut. Life Ins. Co,, App., 
261 S.W. 709—State ex rei. Bur- 
ton V. Allen, 278 S.W. 772, 312 
Mo. 111, quashing opinion in part 
Burton v. Newark Fire Ins. Co., 
App., 263 S.W. 539, conformed to 
284 S.W. 865—State ex rei. Ra- 
leigh Inv. Co. v. Allen, 242 S. 

W. 77, 294 Mo. 214, quashing cer¬ 
tiorari Raleigh Inv. Co. v. Cureton, 
App., 232 S.W. 766--State ex rei.' 
Continental Ins. Co. v. Reynolds, 
235 S.W. 88, 290 Mo. 362, quashing 
certiorari American Paper Prod¬ 
ucts Co. V. Continental Ins. Co., 

225 S,W. 1029, 208 Mo.App. 87— 
Ford V. Ellison, 230 S.W. 637, 287 
Mo. 683—State ex rei. St. Louis, I. 
M. & S. R. Co. V. Reynolds, 226 S. 
W. 564, 286 Mo. 204, modifying 
Schulz V. St. Louis, I. M. & S. Ry. 
Co., 223 S.W. 757—State ex rei. 
Dunham v. Ellison, 213 S.W. 459, 
278 Mo. 649, reversing Griggs v. 
Dunham, App., 204 S.W. 573—State 
ex rei Quercus Lumber Co. v. Rob- 
ertson, Sup., 197 S.W. 79, quashing 
certiorari Allen v. Quercus Lum¬ 
ber Co., App., 190 S.W. 86—State v. 
Ellison, 173 S.W. 690, 263 Mo. 509 
—State V. Reynolds, 165 S.W. 729, 
257 Mo. 19. 

Bziefs 

The supreme court will not look to 
briefs of counsel filed in appellate 


court to determine whether conten- 
tion was raised in appellanfs origi- 
nal brief or in reply brief, where 
such matter is not mentioned in 
opinion of court of appeals.—State 
ex rei. Missouri Mut. Ass’n v. Allen, 
78 S.W.2d 862, 336 Mo. 352, quash¬ 
ing, App., 60 S.W.2d 402. 

Bili of exceptions as printed in the 
abstract will not be inquired into for 
the facts.—State ex rei. Dunham v. 
Ellison, 213 S.W. 459, 278 Mo. 649. 
reversing Griggs v. Dunham, App., 
204 S.W. 573. 

Bvidence not appearing in the 
opinion cannot be considered by the 
reviewing court.—State ex rei. John 
Hancock Mut. Life Ins. Co. of Bos¬ 
ton. Mass., V. Allen, 282 S.W. 46. 313 
Mo. 384, quashing opinion Mueller v. 
John Hancock Mut. Life Ins. Co., 
App., 261 S.W. 709—State ex rei. 
Lehrack v. Trimble, 274 S.W. 416, 
308 Mo. 597—State ex rei. Greer v. 
Cox, 274 S.W. 373, 308 Mo. 573, 
quashing certiorari Smith v. Greer, 
257 S.W. 829, 216 Mo.App. 155—State 
ex rei. John Hancock Mut. Life Ins. 
Co. of Boston V. Allen, 267 S.W. 832, 
306 Mo. 197, quashing certiorari Cra- 
dick V. John Hancock Mut. Life Ins. 
Co. of Boston, Mass., App., 256 S.W. 
501—State ex rei. Dowell v. Allen, 
Mo., 250 S.W. 580, quashing certio¬ 
rari Ford V. Dowell, App., 243 S.W. 
366—State ex rei. Missouri Public 
Utilities Co. v. Cox, 250 S.W. 551, 298 
Mo. 427, quashing Book v. Missouri 
Public Utilities Co., App., 242 S.W. 
433—State ex rei. Missouri State 
Life Ins. Co. v. Allen, 243 S.W. 839, 
295 Mo. 307—State ex rei. American 
Central Ins. Co. v. Reynolds, 232 S. 
W, 683, 289 Mo. 382, quashing certio¬ 
rari Hayden v. American Cent. Ins. 
Co., App.. 221 S.W. 437—State ex rei. 
Dick & Bros. Quincy Brewery Co. v. 
Ellison. 229 S.W. 1059, 287 Mo. 139, 
quashing record Vaughn v. W^illiam 
P. Davis & Sons. App., 221 S.W. 782 
—State ex rei. St. Louis, I. M. & S. 

R. Co. V, Reynolds, 226 S.W. 564, 286 
Mo. 204, modifying Schulz v. St. 
Louis, 1. M. & S. Ry. Co., App., 223 

S. W. 757—State ex rei. McNulty v. 
Ellison, 210 S.W. 881, 278 Mo. 42— 
State ex rei. Metropolitan St. Ry. Co. 
V. Ellison, Mo., 208 S.W. 443—State 
ex rei. Shawhan v. Elison, 200 S.W. 
1042, 273 Mo. 218, quashing certio¬ 
rari Shawhan v. Shawhan Distillery 
Co., 197 S.W. 369, 195 Mo.App. 445— 
State ex rei. St. Regis Realty & 
Investment Co. v. Reynolds, Mo., 200 
S.W. 1039. 

“Pacts,” to which the supreme 
court is limited, within the meaning 
of the rule stated in the text, com- 
prise the record before the court of 
appeals, the evidence, documentary 
and oral, the instructions, and the 
pleadings, so far as recited in the 

301 


opinion.—State ex rei. Horspool v. 
Haid, 40 S.W.2d 611, 328 Mo. 327, 
conformed to Forsythe v. Horspool, 
App,, 49 S.W.2d 687, and quashed 
State ex rei. Horspool v. Haid, 65 S. 
W.2d 923, 334 Mo. 196. 

Questions not reviewable 

(1) Whether the abstract of the 
record is complete or whether evi¬ 
dence not considered in the opinion 
was properly or improperly admit- 
ted, ruling of the court of appeals on 
the former appeal, and whether the 
facts on the first appeal are the 
same as on the second.—State ex rei. 
Olsen V. Allen, Mo.. 253 S.W. 1012, 
quashing certiorari Olsen v. Supreme 
Council of Royal Arcanum, App., 237 
S.W. 889. 

(2) Whether opinion conflicted 
with statute where question was 
neither mentioned nor raised in opin¬ 
ion.—State ex rei. Govro v. Hostet- 
ter, Mo., 107 S.W.2d 22. 

Statement as to what issnes were 
raised by the pleadings does not 
Show facts as basis for determining 
confiict.—State ex rei. Ward v'. Trim¬ 
ble, 39 S.W.2d 372, 327 Mo. 773, 
quashing opinion Ward v. Western 
Union Telegraph Co., 22 S.W.2d 81, 
224 Mo.App. 16, affirmed 46 S.W.2d 
268, 226 Mo.App. 752. 

80. Mo.—State ex rei. Fidelity & 
Deposit Co. of Maryland v. Allen, 
Sup., 85 S.W.2d 455, quashing Nay- 
lor Special Road Dist. of Ripley 
County V. Fidelity & Deposit Co., 
App., 75 S.W.2d 436—State ex rei. 
Union Biscuit Co. v. Becker, 293 
S.W. 783, 316 Mo. 865, certiorari 
quashing record and judgment 
Spina v. Union Biscuit Co., App., 
273 S.W. 428—State ex rei. John 
Hancock Mut. Life Ins. Co., of 
Boston, Mass. v. Allen, 282 S.W. 
46, 313 Mo. 384, quashing opinion 
Mueller v. John Hancock Mut. Life 
Ins. Co., App., 261 S.W. 709—State 
ex- rei. Raleigh Inv. Co. v. Allen, 
242 S.W. 77, 294 Mo. 214, quashing 
certiorari Raleigh Inv. Co. v. Cure¬ 
ton. App., 232 S.W. 766—State ex 
rei. Continental Ins. Co. v. Reyn¬ 
olds, 235 S.W. 88. 290 Mo. 362, 
quashing certiorari American Pa¬ 
per Products Co. V. Continental 
Ins. Co., 225 S.W. 1029, 208 Mo. 
App. 87. 

Matter incorporated in the opin¬ 
ion by reference, such as pleadings, 
instruction, documents, etc., as a 
part of the subject matter of the 
ruling, may be treated and examined 
as a part of the opinion by the re¬ 
viewing court.—State ex rei. Levine 
v. Trimble, 8 S.W.2d 927, 320 Mo. 
526—State ex rei. Locke v. Trimble, 
Mo., 298 S.W. 782—State ex rei. Un¬ 
ion Biscuit Co. V. Becker, 293 S.W. 
783, 316 Mo. 865, certiorari quashing 
record and judgment Spina v. Union 
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tion of conflict of opinion.81 For the purpose of 
discovering the conflict, if any, the supreme court 
will treat the facts stated in the appellate court^s 
decision as true,^^ but it will not so accept facts 
stated in a motion for a rehearing, inasmuch as the 
truth of such facts can be proved only by the rec- 
ord, which the court will not examine.^3 


§ 158. - Papers Used on Application 

Uniess authorized by statute, the petit ion or papers 
on which the writ was granted ordinarily cannot be 
considered on review. 

In the absence of statute or local practice oth- 
erwise, the reviewing court generally cannot, where 
the record is before it, consider the petition or pa¬ 
pers on which the writ was granted,®^ particularly 


Biscuit Co., App., 273 S.W. 428— 
State ex rei. Hirsch v. Allen, Mo., 
274 S.W. 353, dismissing certiorari 
State V. Hirsch, App., 260 S.W. 557— 
State ex rei. John Hancock Mut. Life 
Ins. Co. of Boston v. Allen, 267 S.W. 
832, 306 Mo. 197, quashing: certiorari 
Cradick v. John Hancock Mut. Life 
Ins. Co. of Boston, Mass., App., 256 
S.W. 501—State ex rei. Vulgamott v. 
Trimhle, 253 S.W. 1014, 300 Mo. 92, 
quashing opinion Vulgamott v. 
Payne, App., 245 S.W. 592—State ex 
rei. Seibel v. Trimble, 253 S.W. 215, 
299 Mo. 164, quashing* certiorari 
Price V. Seibel, App., 253 S.W. 212— 
State ex rei. Western Automobile 
Ins. Co. V. Trimble, 249 S.W. 902, 
297 Mo. 659—State ex rei. Vogt v. 
Reynolds, 244 S.W. 929, 295 Mo. 375, 
quashing record Vogt v. United Rys. 
Co. of St. Louis, App., 226 S.W. 75— 
State ex rei. Kansas City v. Ellison, 
220 S.W. 498, 281 Mo. 667, quashing 
record Barnett v. Kansas City, App., 
214 S.W. 240—State ex rei. Hayes v. 
Ellison, Mo., 191 S.W. 49. 

Answer 

Where the opinion refers to the 
answer in the case and makes it a| 
part of the basis for its ruling, the 
supreme court may consider the an¬ 
swer as fully set forth in the opin¬ 
ion, and may examine the record to 
ascertain the contents of the answer. 
—State ex rei. Talbott v. Shain, 66 
S,W.2d 826. 334 Mo, 617—State ex 
rei. National Council of Knights and 
Ladies of Security v. Trimble, 239 S. 
W. 467, 292 Mo. 371. 

Contract 

Reference in the opinion to a con- 
tract makes such contract as much a 
part of the opinion as if fully writ- 
ten out therein for the purpose of 
review.—State ex rei. Western Au¬ 
tomobile Ins. Co. V. Trimble, 249 S. 
W. 902, 297 Mo. 659—State ex rei. 
Studebaker Corporation of America 
V. Trimble, 247 S.W. 119, 295 Mo. 667. 

Correlative facts on which the 
court of appeals based its ruling can 
be referred to only as aids in more 
clearly understanding the courfs de¬ 
cision.—^Ford V. Ellison, 230 S.W. 
637, 287 Mo. 683. 

Znstractions not referred to 

(1) Instructions not set out, dis- 
cussed, or referred to in the opinion 
cannot be considered by the supreme 
court.—State ex rei. Locke v. Trim¬ 
ble, Mo., 298 S.W. 782—State ex rei. 


John Hancock Mut. Life Ins. Co. of 
Boston, Mass. v. Allen, 282 S.W. 46, 
313 Mo. 384, quashing opinion Muel- 
ler V. John Hancock Mut. Life Ins. 
Co., App., 261 S.W. 709—State ex rei. 
City of St. Joseph v. Ellison, Mo., 
223 S.W. 671, quashing certiorari 
Bradford v. City of St. Joseph, App., 
214 S.W. 281. 

(2) Instruction not referred to 
cannot be considered by supreme 
court, although relator claimed in¬ 
struction had been condemned by 
supreme court in prior decision and, 
on appeal to court of appeals, had 
allegedly assigned instruction as er¬ 
ror.—State ex rei. St. Louis Public 
Service Co. v. Becker, 66 S.W.2d 141, 
334 Mo. 115, quashing certiorari Ber- 
ryman v. People’s Motorbus Co. of 
St. Louis, 54 S.W.2d 747, 228 Mo.App. 
1032. 

(3) Proposition that instruction 
undertaking to cover whole case 
must cover defenses as well as 
plaintifC^s theory is not before su¬ 
preme court on certiorari to quash 
opinion of court of appeals which 
contains no discussion of instruction 
from that standpoint.—State ex rei. 
Major V. Judges of St. Louis Court 
of Appeals, 276 S.W. 1026, 310 Mo. 
386, quashing certiorari Major v. 
Host, App., 263 S.W. 466. 

(4) Instructions referred to, but 
not specifically pointed out, and not 
complained of by relator, cannot be 1 
examined.—State ex rei. Horspool v. 
Haid, 40 S.W.2d 611, 328 Mo. 327,^ 
conformed to Porsythe v. Horspool, 
App., 49 S.W.2d 687, and quashed 
State ex rei. Horspool v. Haid, 65 S. 

1 W.2d 923, 334 Mo. 196. 

Iietter made basis of ruling may 
be considered by supreme court as 
if fully set forth in former courfs 
opinion on certiorari to quash such 
opinion as conflicting with supreme 
courfs prior decisions.—State ex rei, 
Mutual Life Ins. Co. of Baltimore 
V. Shain, 98 S.W.2d 690, 339 Mo. 621, 
conformed to King v. Mutual Life 
Ins. Co. of Baltimore, App., 105 S.W. 
2d 994. 

Reference to another case 

Statement of court of appeals that 
another case was almost identical 
with case at bar is not statement 
from which supreme court could de- 
termine facts of case under review. 
—State ex rei. Ward v. Trimble, 39 
S.W.2d 372, 327 Mo. 773, quashing 
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opinion Ward v. Western Union 
Telegraph Co., 22 S.W.2d 81, 224 Mo. 
App. 16, affirmed 46 S.W.2d 268, 226 
Mo.App. 752. 

81. Mo.—State ex rei. Missouri Gas 
& Electric Service Co. v. Trim¬ 
ble. 271 S.W. 43, 307 Mo. 536. 

88. Mo.—State ex rei Presnell v. 
Cox, 250 S.W. .374—State ex rei. 
St. Louis-San Francisco Ry. Co. v. 
Reynolds, 233 S.W. 219, 289 Mo. 
479, quashing judgment and opin¬ 
ion Martin v. St. Louis-San Pran- 
cisco Ry. Co., App., 227 S.W. 129— 
State ex rei. City of Webster 
Groves v. Reynolds, Sup., 223 S.W. 
12, quashing certiorari City of 
Webster Groves to Use of McMa- 
hon V. Reber, App., 212 S.W. 38. 
Conclusiveness of record in general 
see infra §§ 165-169. 

83. Mo.—State ex rei. McNulty v. 
Ellison, 210 S.W. 881, 278 Mo. 42. 

84. Ariz.—Mercado v. Superior 
Court of Pima County, 77 P.2d 810. 

Cal.—^Donovan v. Board of Police 
Com*rs of City and County of San 
Francisco, 163 P. 69, 32 Cal.App. 
392. 

Miss.—^Dickson v. Town of Centre- 
ville, 128 So. 332, 157 Miss. 490— 
Board of Sup*rs of Forrest County 
V. Melton, 86 So. 369, 123 Miss. 615. 
Mo.—State ex rei. Duraflor Products 
Co. v. Pearcy, 29 S.W.2d 83, 325 
Mo. 335—State ex rei. Chase v. 
Calvird, 24 S.W.2d 111, 324 Mo. 
429. 

S.C.—^Whisonant v. Belue, 121 S.E. 

360, 127 S.C. 483. 

11 C.J. p 200 note 32. 

Petition. and connter-afddavits 

Allegations in a verified petition 
for certiorari to review the entry 
nunc pro tunc of an order amending 
an order granting a new trial, and 
the counter-affidavits of the judge to 
the true order originally made by 
the court, cannot be considered where 
the record stated that the order as 
originally entered was not correct, 
and the amendment was made so 
that the entry would conform to the 
true order.—^Halpern v. Superior 
Court in and for Alameda County, 
212 P. 916, 190 Cal. 384. 

Unverided snggestions 

Ruling and record of appellate 
court on petition for certiorari can¬ 
not be brought to attention of su¬ 
preme court by unverified sugges- 
tions in opposition to petition for 



14 C.J.S. 


CERTIORARI 


§ 160 


in regard to irrelevant matter in the petition.85 
It has been held that allegations in the petition are 
not to be taken as true as part of the record, on the 
hearing, unless verified by the answer or by the 
record sent up in connection therewith,^® and that 
allegations in a petition, denied by the answer, 
which is not traversed, present nothing for consid- 
eration on review.S? Where, however, the allega¬ 
tions of the petition are admitted to be true, and 
the only question before the lower appellate court 
was whether the facts alleged warranted the judg- 
ment, the case may be reviewed, although it was 
tried de novo in the appellate court and the evidence 
was not reduced to writing.^S 
Transcript attached to petition, A transcript of, 
or extracts from, the record of the inferibr tribunal 
attached to, or contained in, the petition or affida- 
vit for the writ will not be considered.^^ It has 
been held, however, that the reviewing court may 
look to a bili of exceptions accompanying the pe¬ 
tition for certiorari to review a decree, not stating 
the substance of the evidence.^O 
In New York it is expressly provided by statute 
that the hearing must' be, except as otherwise pro¬ 
vided, on the writ and return, ^^and the papers up- 
on which the writ was granted.” Under this stat¬ 
ute, if the return to the writ meets ali the allega¬ 
tions of the writ and of such papers and traverses 
them, the hearing must be confined to the return.^i 
If, however, the return to the writ admits the facts 
stated in the writ, or the papers, on which the writ 

certiorari.—State ex rei Duraflor 
Products Co. V. Pearcy/ 29 S.'W.2d 
83, 325 Mo. 335. 

85. Mo.—State ex rei. Smith v. Wil¬ 
liams, 275 S.W. 534, 310 Mo. 267. 

Irrelevant matter in the petition 

will Tbe cast aside on certiorari to 
auash the record of the probate 
court in granting an appeal to the 
Circuit court, where a full record of 
the probate court touching the mat¬ 
ter is before the reviewing court.— 

State ex rei. Smith v. Williams, su¬ 
pra. 

86. Ga.—^Driver v. Partridge, 176 S. 

E. 660, 49 Ga.App. 560—Partridge 
V. Wilkerson, 163 S.E. 303, 45 Ga. 

App. 65—^Etheridge v. Taylor, 137 
S.E. 641, 36 Ga.App. 609—^New Zea- 
land Ins. Co. v. Brewer, 116 S.E. 

922, 29 Ga.App. 773—^Rice v. Ray & 

McArthur, 93 S.E. 43. 20 Ga.App. 

391—Pinkelstein v. Ingram, 91 S. 

E. 787, 19 Ga.App. 483. 

11 C.J. p 200 note 33. 

Sffect of stipnlation 

A stipulation that the answer, 
when not in conflict with the peti¬ 
tion, shall be taken as true, and the 
petition, when not in conflict with 
the answer, shall be taken as true. 


was granted, or is silent as to them, such facts be- 
come 'important and must be considered on the 
hearing,92 jjot to impeach or contradict the return, 
but to establish facts as to which the return is si- 
lent.94 In other words, allegations in the petition 
which are admitted or not controverted by the re¬ 
turn are to be accepted as true.^5 Moreover, if the 
denials in the return consist of conclusions of law, 
the court will consider the petition as well as the 
return.^ 6 Such a statute will not authorize the con- 
sideration of additional affidavits.^'^’' 

§ 159. - Matters Not Regularly Appear- 

ing of Record 

Matters which do not regularly appear of record, and 
of which a record Is not required, may be shown by 
proof aliunde. 

It is permissible to show aliunde the record mat¬ 
ters which do not regularly appear therein, and of 
which the inferior tribunal is not required to keep 
a record,® s although it has been held that such 
proof can be taken only on motion therefor.®® 
Where the writ is allowed ex parte, on the re¬ 
turn thereto, such matters, other than those prop- 
erly inquirable into by the writ, may be shown fo 
the court, as would, if shown in the first instance, 
have induced the court to refuse the writ.^ 

§ 160. - Evidence to Show Nature of Ae¬ 

tion 

The reviewing court may consider proof outside 

231 N.Y. 619—^West Side Mortgage 
Co. of New York v. Leo, 174 N.Y. 
S. 451. 

11 C.J; p 201 note 36. 

93. N.Y.—^People v. Davis, 38 Hun 
43. 

94. N.Y.—People v. French, 25‘Hun 
111, 10 Abb.N.Cas. 418. 

95. N.Y.—People v. Sutphin, 59 N.E. 
770, 166 N.Y. 163—^Zurich General 
Accident & Liability Ins. Co., Lim¬ 
ited. of Zurich, Switzerland, v. 
Board of Sup’rs of Sullivan Coun- 
ty. 257 N.Y.S. 142, 235 App.Div. 
473. 

11 C.J. p 201 note 39. 

96. N.Y.—^People v. Wurster, 35 N. 
Y.S. 86, 89 Hun 7, affirmed 42 N.E. 
725, 147 N.Y. 716. 

97. ' N.Y.—^People v. York, 61 N.Y. 
S. 400, 45 App.Div. 503—^People v. 
Dains, 38 Hun 43—^People v. Mur- 
ray, 35 N.Y.S. 463, 14 Misc. 177. 

98- Me.—Chapman v. York County 
Com'rs, 9 A. 728, 79 Me. 267. 

11 C.J. p 201 note 42. 

99. Del.—Cullen v. Lowery, 2 Del. 
459. 

N.J.—State V. Woodward, 9 N.J. 
Law 21. 


cannot be acted on by the reviewing 
court, since this involves a compari- 
son of two different statements, and 
tends to create confusion and con¬ 
flict.—Central of Georgia R. Co. v. 
Potter, 47 S.E. 924, 120 Ga. 343. 
Verification by answer as necessary 
to consideration of errors assigned 
in petition see supra § 150. 

87. Ga.—^Peck v. Calhoun, 145 S.E. 

528, 38 Ga.App. 764. 

88. La.—C. H. Rice & Son v. Payne, 

92 So. 395, 151 La. 949. 

89. Ark.—^Dicus v. Bright, 23 Ark. 

107. 

11 C.J. p 201 note 34. 

90. Ala,—Ex parte Sloss-Sheffield 
Steel & Iron Co., 92 So. 458, 207 
Ala. 219—^Armour & Co. v. White, 

128 So. 119, 23 Ala.App. 515. 

91. N.Y.—People v. Wurster, 44 N. 

E. 298, 149 N.Y. 549, reversing 36 
N.Y.S. 160, 91 Hun 233. 

11 C.J. p 201 note 35. 

92. N.Y.—People v, Wurster, supra 
—People v. Brooklyn, 12 N.E. 641, 

106 N.Y. 64—^People ex rei. Helve¬ 
tia Realty Co. v. Leo, 183 N.Y.S. 

37, affirmed 185 N.Y.S. 949, 195 I 1. 
App.Div. 887, affirmed 132 N.E. 912, | 

303 



§ 160 CEBTIOEARI 14 C.J.S. 


the record, in determining the nature of the action, 
pieadings, defenses, and the like. 

Under some circumstances, as where the juris- 
diction or scope of relief is doubtful, it has been 
held that the court may hear proof of facts not 
disclosed by the record, to show the nature of the 
action, the pleadings, defense, or the like.^ In de¬ 
termining the scope of a bili and the relief there- 
under, the court may consider the pleadings and 
proceedings in an earlier suit, the nature of which 
is disclosed in the opinion and decree in that suit 
and pleaded in the later suit,^ 

§ 161. -Principies on Which Inferior 

Tribunal Acted 

The principies on which the inferior tribunal pro- 
ceeded may be determined from matters dehors the 
record. 

An exception to the rule that matters dehors the 
record are not receivable has been recognized by 
hearing evidence to show the principies on which 
the inferior tribunal proceeded.*^ 

§' 162. -Jurisdictional Facts 

Matters dehors the record cannot be considered, by 
the reviewing court, to supply Jurisdictional facts as to 
the inferior tribunal; but such matters may be con¬ 
sidered to Show want of Jurisdlction, not apparent from 


the record, or to protect the reviewing courfs own ju- 
risdiction. 

\¥ant of jurisdiction, apparent on the face of the 
record, may be noticed by the reviewing court on 
its own motion and, if it arises from matters not 
appearing in any way on the proceedings, it may 
be shown aliunde.® Jurisdictional facts, however, 
must generally be determined from the face of the 
return,”^ and, if they do not appear from the re- 
turn, they cannot be supplied aliunde,^ unless it is 
otherwise provided by statute.® So, when j*urisdic- 
tional facts do not appear from the record, they 
cannot be supplied by assertions made in the re- 
turn.^® 

In determining the sufficiency of a complaint to 
give jurisdiction, the greatest liberality of construc- 
tion will be indulged; and, if it States facts giving 
such jurisdiction, it will be held sufficient notwith- 
standing other irrelevant or immaterial facts are 
stated or the law violated is inaccurately cited.^i 

In New York the statute authorizes the court to 
permit either party to produce affidavits or other 
written proof relating to any alleged error of fact, 
or any other question of fact essential to the juris¬ 
diction of the body or officer to make the determina- 
tion to be reviewed; but the statute limits the right 
to present affidavits or other proof to a fact which 
affects the jurisdiction of the body or officer whosc 


2. Del.—Cullen v. Lowery, 2 Del. 
459. 

A proceeding' in rem against a ves- 
sel by an injured seaman must be 
treated by the supreme court, as one 
to enforce liability prescribed by the 
Jones Act § 33, 46 U.S.C.A. § 688, 
where it was so treated by the pe- 
titioner’s proctor at the original 
trial,’ the application for certiorari 
spoke of it as based on such sec- 
tion, and the evidence would not 
support recovery on any other 
ground.—^Plamals v. The Pinar JDel 
Rio, N.Y., 48 S.Ct. 457, 277 U.S. 151, 
72 L.Ed. 827, affirming, C.C.A., The 
Pinar Del Rio, 16 P.2d 984, certiorari 
granted Plamals v. The Pinar Del 
Rio, 47 S.Ct. 766, 274 U.S. 733, 71 L. 
Ed. 1330. 

ChaiLge of action 

Where, after a plea to an action 
of debt, the summons is changed so 
as to read in trover, the irregular- 
ity may be shown by depositions.— 
Castner v. Fanning, 3 Kulp„ Pa., 17. 

3, U.S.—Independent Coal Coke 
Co. V. U. S.. Utah, 47 S.Ct. 714, 274 
U.S. 640, 71 L.Ed. 1270, affirming, 
C.C.A., U. S. V. Carbon County 
Land Co., 9 F.2d 517, certiorari 
granted Independent Coal & Coke 
Co. V. U. S., 46 S.Ct. 355, 270 U.S. 
639, 70 L.Ed. 774. 


4. N.J.—^New Jersey R., etc., Co. v. 
Suydam, 17 N.J.Law 25. 

5. S.C.—Goggans v. State Board of 
Education, 130 S.E. 646, 133 S.C. 
183. 

e. Okl,—Board of Com’rs of Okfus- 
kee County v. School Dist. No. 27, 
of Okfuskee County, 293 P. 1078, 
146 Okl, 267. 

R.I,—Slefkin v. Board of Aldermen 
of Central Falis, 99 A- 261, 39 R. 
I. 525, 

11 C.J. p 201 note 46. 

Review of evidence to determine 
Jurisdictional fact see infra § 172. 

7. Mo.—State ex rei. Consolidated 
School Dist. No. 2 of Pike County 
V. Ingram, App., 2 S.W.2d 113. 

Jurisdiction of board 

The reviewing court must deter¬ 
mine from the face of the return, 
made by a respondent board of ar- 
bitration, whether it acted within, or 
in excess or abuse of, its Jurisdic¬ 
tion, in ordering a school district to 
take over the territory of another 
school district.—State ex rei. Con¬ 
solidated School Dist. No. 2 of Pike 
County V. Ingram, supra. 

8. Ala.—Cook v. W^alker County 
Comrs. Ct., 59 So. 483, 178 Ala. 394. 

Mo.—State ex rei Adler v. Ossing, 79 
S.W.2d 255, 336 Mo. 386. 
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Pa.—Barnett v, Fisher, 5 Pa.Dist. 
277. 

On certiorari to review proceed¬ 
ings of board of limited jurisdiction, 
involving question whether facts 
presented conferred Jurisdiction, re¬ 
view is strictly limited to facts he- 
fore board.—Security-First Nat. 
Bank v. Board of Sup'rs of River- 
side County, 26 P.2d 862. 135 Cal. 
App. 208. 

8. lowa.—Lerch v. Short, 185 N.W. 

129, 192 lowa 576. 

11 C.J. p 202 note 49. 

Jurisdiction or illegality 

Under a statute authorizing the 
writ to be issued where the inferior 
tribunal has exceeded its Jurisdic¬ 
tion, or is otherwise acting illegally, 
as explained supra § 9, evidence de¬ 
hors the return may be considered 
to determine whether or not the 
tribunal whose act is brought in 
question had Jurisdiction or other¬ 
wise acted illegally.—Lerch v. Short, 
supra. 

10. Mich.—^McGregor v. Gladwin 
County, 37 Mich. 388—Harbaugh v. 
Martin, 30 Mich. 234. 

11. Cal.—Homan v. Board of Den- 
tal Examiners of California, 262 
P. 324, 202 Cal. 593. 
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action is sought to be reviewed.^^ Such a statute 
is inapplicable where the return States the facts.^^ 

Jurisdiction of revieiving court. The reviewing 
court, although it must try the case on the record 
presented to the lower court, may consider matters 
transpiring after the cause is heard in the lower 
court, to protect its jurisdiction and prevent its be- 
ing trifled with or rendered ineffectual.i^ 

§ 163. - Fraud, Partiality, Etc. 

Evidence dehors* the record may be heard to show 
fraud, partiality, corruption, or extortion. 

It has been held that evidence dehors the record 
is permissible to show fraud, partiality, corruption, 
or extortion.15 To prevent injustice, depositions 
are admissible to show that the record is false.^^ 

§ 164. - Matters Improperly Returned 

Matters returned which do not properly constitute 
a part of the record shouid be disregarded. 

Where the inferior tribunal returns matters 
which do not properly constitute a part of the rec¬ 
ord and which, therefore, ought not to have been in- 
corporated in the return, such surplusage will be 


disregarded, and cannot be considered.!*^ The re- 
viewing court will disregard, for example, matters 
which have been voluntarily incorporated in the re¬ 
turn without any order to return them;^^ but, 
where the command is vague, if the writ expresses 
the desire of the court to be informed of the mat- 
ter returned, such matter may be considered, al- 
though not specifically commanded.^^ The review- 
ing court also will not look to affidavits and other 
papers attached to the return which do not proper¬ 
ly constitute a part of the record,-® fragmentary 
papers accompanying the return which are not 
properly authenticated or certified,^! or matters 
contained in an unofficial or unauthorized return,-- 

Facts contained in an additional return errone- 
ously compelled;23 a new record, or new matter, 
voluntarily attached by the inferior court to the re¬ 
turn previously made statements in the return 
as to proceedings had in a case other than that un¬ 
der review;25 matters returned as derived from 
the statement of others,^® or which are based on 
recollection, and not alleged as facts,^*^ cannot be 
considered by the reviewing court. 

Evidence improperly sent up by the inferior court 
in its return will not be considered.28 


12. N.T.—People v. Partridge, 91 N. 
Y.S, 258, 99 App.Div. 410, affirmed 
73 N.E. 1130, 180 N.Y. 542. 

11 C.J. p 202 note 51. ■ 

13. N.T.—People v. Vanderpoel, 64 
N.Y.S. 436, 36 App.Div. 73. 

14. Tenn.—Cockrill v. People's Sav. 
Bank, 293 S.W. 996, 155 Tenn. 342. 

15. Okl.—Board of Com’rs of Ok- 
fuskee County v. School Dist. No. 
27 of Okfuskee County, 293 P. 
1078. 146 Okl. 267. 

Pa.—City of Scranton v. Evans, 5 
Pa.Dist. & Co. 219. 

11 C.J. p 202 note 52. 

Change or interlineatlon 
Proof may be heard that excep- 
tions taken to the decision of the in¬ 
ferior court had been interllned and 
materially changed after they were 
signed and certifled.—Smith v. Join- 
er, 27 Ga. 65. 

16. Pa.—City of Scranton v. Evans, 
5 Pa.Dist. & Co. 219. 

17. Ala.—Nashville, C. & St. L. Ry. 
Co. V. Town of Boaz, 147 So. 195, 
226 Ala. 441. 

N.J.—Essex County v. Civil Service 
Commission of New Jersey, 121 A. 
695, 98 N.J.Law 671. 

11 C.J. p 202 note 53. 

Ame&dment to sheriff^s retnm 
On certiorari issued to test wheth- 
er Circuit courfs jurisdiction was ac- 
Quired through proper service of 
summons, .amendment to sheriff’s re¬ 
turn which was made after return to 
writ of certiorari could not be con- 

14C.J.S.-20 


sidered.—State ex rei. Adler v. Os- 
sing, 79 S.W.2d 255, 336 Mo. 386. 

Where irrelevant matter is suh- 
mitted as part of the retiim, the 
proper practice is not to strike out 
such matter from the return, but to 
disregard it on the hearing on the 
return made.—People ex rei. Helve¬ 
tia Realty Co. v. Leo, 183 N.Y.S. 37, 
affirmed 185 N.Y.S. 949, 195 App.Div. 
887, affirmed 132 N.E. 9l2, 231 N.Y. 
619. 

18. N.J.—Smart v. North Hudson 
County R. Co., 48 A. 790, 66 N.J. 
Law 156. 

11 C.J. p 202 note 54. 

19. N.J.—State v. Paterson, 39 N.J. 
Law 489, reversed on other 
grounds 40 N.J.Law 186. 

20. N.J.—Siebke v. Township Com- 
mittee of Chester Tp. in Burling¬ 
ton County, 132 A. 341, 4 N.J.Misc. 
226. 

N.Y.—Matter of Eightieth St., 16 
Abb.Pr. 169, affirmed 17 Abb.Pr. 
324. 

Wis.—State v. Roberts, 58 N.W. 409, 
87 Wis. 292. 

21. Minn.—State v. St. John, 50 N. 
W. 200, 47 Minn. 315. 

22. Mich.—Roberts v. Cottrellville 
HighWay Comrs., 24 Mich. 182. 

N.J.—State V. Howell, 24 N.J.Law 
519. 

Wis.—State v. Everett, 79 N.W. 421, 
103 Wis. 269. 

23. N.Y.—^People v. Wheeler, 21 N. 
Y. 82. 
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24). N.Y.—Lynch*s Case, 9 Abb.N. 
Cas. 69. 

New matter not stricken ont 
Where petitioners do not move to 
strike from the return new matter 
submitted as a part thereof, such 
new matter must be regarded as 
forming a part of the return and in- 
cluded in the papers in which the 
proceeding is to be determined; but, 
where such matter formed no part 
of the evidence on which the deci¬ 
sion was based, it shouid be disre¬ 
garded by the court.—People ex rei. 
Helvetia Realty Co. v. Leo, 183 N.Y. 
S. 37, affirmed 185 N.Y.S. 949, 195 
App.Div. 887. affirmed 132 N.E. 912, 
231 N.Y. 619. 

Snpplemental retnm 
On certiorari to review sufficiency 
of City clerk’s certiflcate as to requi¬ 
site number of signatures to an ini- 
tiative petition, a supplemental re¬ 
turn, containing a new certiflcate, 
made after the writ issued, cannot 
be considered.—Gabbert v. Perry, 
173 P. 412, 36 Cal.App. 690. 

25. N.Y.—^Allen v, Horton, 7 Johns. 
23. 

26. N.Y.—^Mosely v. Landon, 2 
Johns, 193. 

L7. N.Y.—^Lawton v. Cambridge 
Highway Comrs., 2 Cai. 179. 

28. Mo.—State ex rei. School Dist. 
No. 18, Tp. 51, RG. 34, of Platte 
County V. Sexton, 132 S.W. 11, 151 
Mo.App. 517. 

11 C.J. p 202 note 63. 
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The opinion of the lower court, where not a 
>roper part of the return, cannot be considered 
3Ut, where, in a summary proceeding, a review on 
:he merits is not permissible, and a mere inspection 
)f the docket shows nothing, the reviewing court 
nay look to the opinion, as well as the action of 
:he court, to see whether it exceeded its jurisdic- 
:ion or its proper legal discretion.^® 

§ 165. Conclusiveness and Effect of Return or 
Record 

Facts found below and returned are, ordinarlly, to 
be taken as true and conclusive, and cannot be contra- 
dicted by evidence dehors the record. 

In the absence of objection to the sufficiency of 
the return, as a general rule, matters of fact, within 
the jurisdiction of the inferior tribunal, which are 
found in such tribunal and returned, are to be 


taken as true and conclusive, in the reviewing court 
and, in the absence of statutory authority therefor, 
cannot be contradicted by evidence dehors the rec¬ 
ord neither can such evidence be considered to 
supplement the record nor can an issue of fact 
be made up in the revisory court to supply omis- 
sions in the record or to control its recitals.^^ 
general rule applies although the return is not in 
accord with the facts, and regardless of good 
faith.^*^ Where the writ directs that all things 
touching and concerning a judgment shall be certi- 
fied, and the return States that all have been certi- 
fied, if an>thing else is needed, it should be brought 
up by proper proceedings for that purpose.^S 

In accordance with the general rule, if the state- 
ments in the application for the writ conflict with 
the return, the latter governs.^® The return can¬ 
not be contradicted by the affidavit of a third per- 


29. N.J.—State Commercial Dime 
Bldg., etc., Assoc. v. Pietroniro, 
Sup., 50 A. 451. 

Pa.—McCauley v. Irnperial Woolen 
Co., 104 A. 617, 261 Pa. 312. 

30. Pa.—In re Franklin Pilm Mfff. 
Corp.. 98 A. 623, 253 Pa. 422—In re 
Krickbaum, 70 A. 852, 221 Pa. 521 
—In re Independence Party Nomi- 
nation, 57 A. 344, 208 Pa. 108. 

31. XT.S.—Hallenbeck v. Leimert, 
IlU 55 S.Ct. 687, 295 XJ.S. 116, 79 
L.Ed. 1339, reversing. C.C.A., 72 F. 
2d 480, certiorari granted 55 S.Ct. 
406, 294 U.S. 699, 79 L.Ed. 1236. 

Ark.—Prager v. Wootton, 30 S.'W.2d 
845, 182 Ark. 37. 

Cal.—Halpern v. Superior Court in 
and for Alameda County, 212 P, 
916, 190 Cal. 384. 

111.—Frye v. Hunt, 5 N.E.2d 398, 365 
111. 32—Heppe v. Mooberry, 183 3Sr. 

' E. 636, 350 111. 641—Crocher v. 
Abel, 180 N.E. 852, 348 111. 269— 
Wlswell V. Simpson, 144 N.E. 463, 
313 111. 49. 

lowa.—Hale v. Ring, 245 N.W. 704, 

215 lowa 446—Storie v, District 
Court in and for Lucas County, 

216 N.W. 25, 204 lowa 847—Raf- 
ferty v. Town of Clermont, 164 N. 
W. 199, 180 lowa 1391—Cooley v. 
District Court of Polk County, 163 
N.W. 625, ISO lowa 740. 

Mass.—Merchants Mut. Casualty Co. 
V. Justices of Superior Court, 197 
N.E. 166, 291 Mass. 164—Morrison 
V. Selectmen of Town of Wey- 
mouth, 181 N.E. 786, 279 Mass. 
486—^Newcomb v. Aldermen of 
Holyoke, 171 N.E. 826, 271 Mass. 
565—Whitney v. Judges of Dist. 
Court of Northern Berkshire, 171 
N.E. 648, 271 Mass. 448—Marcus 
V. Board of Street Coni'rs of City 
of Boston, 147 N.E. 866, 252 Mass. 
' 331—^Byfield v. City of Newton, 
141 N.E. 658, 247 Mass. 46. 


Mo.—State ex rei. Spencer v. Ander- 
son, App., 101 S.W.2d 530. 

Mont.—State v. District Court of 
Tenth Judicial Dist. in and for 
Fergus County, 10 P.2d 586, 92 
Mont. 94. 

N.J.—Schubert v. District Court of 
Third Judicial Dist. of Bergen 
County, 159 A. 615, 10 N.J.Misc. 
414. 

N.Y.—^Reed v. Board of Standards 
and Appeals of City of New York, 
174 N.E. 301, 255 N.Y. 126, affirm- 
ing 243 N.Y.S. 263, 230 App.Div. 
21, affirming 244 N.Y.S. 413, 138 
Misc. 187—^People ex rei. Staten 
Island Rapid Transit Ry. Co. v. 
Taylor, 287 N.Y.S. 456, 247 App. 
Div. 405—Zurich General Accident 
& Liability Ins. Co., Limited, of 
Zurich, Switzerland v. Board of 
Sup’rs of Sullivan County, 257 N. 
Y.S. 142, 235 App.Div. 473—People 
ex rei Abell v. Clarkson, 228 N.Y. 
S. 176, 223 App.Div. 373—People 
ex rei. Helvetia Realty Co. v. Leo, 
183 N.Y.S. 37, affirmed 185 N.Y.S. 
949, 195 App.Div. 887, affirmed 132 
N.E. 912, 231 N.Y. 619—West Side 
Mortgage Co. of New York v. Leo, 
174 N.Y.S. 451. 

Or.—Roethler v. Cummings, 165 P. 
355, 84 Or. 442. 

Pa.—In re Incorporation of Elkland 
Leather Workers’ Ass’n, 198 A. 13, 
330 Pa. 78, 

Utah.—Higgs v. Burton, 197 P. 728, 
58 Utah 99. 

11 C.J. p 206 note 82. 

As primaxily controUing 

The return to the writ is the pri- 

mary source of information, and is 

primarily controlling as to the facts. 

—Genuario v. DeGaudenzio, 44 A. 

950, 64 N.J.Law 157—Linzmayer v. 

Baird. 136 A. 510, 5 N.J.Misc. 362. 

As to presence of quorum of board 
In certiorari to review order of 
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board of medical examiners revoking 
license of the petitioner to practice 
medicine, w^here the record recital 
was that a quorum of the board was 
present on the hearing, petitioner 
could not make a showing that one 
of the board absented himself for a 
time from the session.—Lanterman 
V. Anderson, 172 P. 625, 36 Cal.App. 
472. 

OxL controverted points 
Where matters leading to order 
sought to be reviewed by certiorari 
are in dispute, witnesses being divid- 
ed and reputable, trial judge’s return 
will be accepted on all controverted 
points.—State v. Superior Court of 
Lewis County, 227 P. 849, 130 Wash. 
464. 

Betam of pablic trustees to writ 
Questioning constitutionality of stat¬ 
ute in its taxation features must be 
taken as true in its statement of 
facts.—City of Chelsea v. Treasurer 
and Receiver General, 130 N.E. 397, 
237 Mass. 422. 

Conclusiveness of statement in opin¬ 
ion of appellate court see supra § 
157. 

32. Del.—In re Ceresini, 189 A. 443. 

33. Ala.—Independent Pub. Co. v. 
American Press Assoc., 15 So. 947, 
102 Ala. 475. 

34. 111.—Heppe v. Mooberry, 183 N. 
E. 636, 350 111. 641. 

N.Y.—People ex rei. Abell v. Clark¬ 
son, 228 N.Y.S. 176, 223 App.Div. 
373. 

Or.—^Roethler v. Cummings, 165 P. 
355, 84 Or. 442. 

35. N.J.—Morley v. McDonald, 114 
A. 147, 96 NJ.Law 22. 

33. N.Y.—^People ex rei. Helvetia 
Realty Co. v. Leo, 183 N.Y.S. 37, 
affirmed 1.85 N.Y.S. 949. 195 App, 
Div. 887, affirmed 132 N.E. 912, 231 
N.Y. 619. 

11 C.J. p 206 note 84. 
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son37 or of the petitioner nor can it be im- 
peached or qualified except by an amended return 
certified by the court below.39 A respondent judge 
cannot complain that the reviewing court accepts 
the record below which respondent has certified as 
a part of his return.'^^ The deposition of a single 
judge is insufficient to contradict the recitals of an 
order made by the whole court and likewise a 
return by a majority of a board cannot be contra- 
dicted by a separate return of a minority of the 
board. 

However, allegations in the return, which are 
mere conclusions, are not binding.'^^ return, 

also, is not necessarily qonclusive as to statements 
that do not go to the merits, but are made merely 
by way of excuse for delay.^^ Moreover, the opin- 
ion of the lower court, where contradicted by oth- 
er portions of the record, is not conclusive.'^^ 

Certificate of clerk, The record cannot be con¬ 
tradicted by the certificate of the clerk of the 
court but where the clerk of the trial court certi- 
fies on the return that certain pages of the tran- 
script are not a part of the record, and there is 
nothing in the record tending to contradict the cer¬ 
tificate, it will be taken as correct.'^^ 

ContradicHon by pr ede cessor in office, A return 
by the legal custodian of the reqord cannot be con¬ 
tradicted by his predecessor in office who entertained 
the proceedings nor is the conclusiveness of such 
a return affected by the fact that it impeaches the 
decision of the former official.^9 


f Want of authority to make return. Where no 
claim is made that a return of a public board signed 
by its president is unauthorized, or was not made by 
the direction of a majority of the board, evidence 
aliunde will not be received to show that the return 
was not in fact the return of the board. 

Effect of statutes. Although the rule as to the 
conclusiveness of the return may be changed by stat¬ 
ute, and in some States has been, to some extent so 
changed, it would seem that the court will not con- 
sider matters dehors the record, unless authority so 
to do is conferred in unmistakable terms. Thus, it 
has been held that a statute authorizing the court to 
proceed and to give judgment in the cause, as the 
right of the matter may appear, without regarding 
I technical or formal omissions or defects in the pro¬ 
ceedings, does not confer on the court the power to 
consider extraneous evidence; and a statute provid- 
ing that the records of the inferior tribunal shall be 
'conclusive as far as the same extend does not de- 
prive the record, as returned of its conclusiveness.^^ 

§ 166. -As to Jurisdiction of Inferior 

Tribunal 

A return showlng juHsdictFon of the inferior court is 
conclusive on that question. 

Where the return shows that the inferior tribunal 
has jurisdiction the same is conclusive, and an as- 
signment of want of jurisdiction is not permissi- 
ble.52 


37. La.—State v. Barksdale, 22 So. 
966, 50 La.Ann. 55. 

N.T,—Peo. V. York, 61 N.Y.S. 400, 
45 App.Div. 503. 

38. Cal.—^Borchard v. Ventura Coun- 
ty, 77 P. 708, 144 Cal. 10. 

lowa.—Hatlestad v. Hardin County 
Ct, 114 N.W. 628, 137 lowa 146. 

39. N.J.—Glassman v. Essex Coun¬ 
ty Juvenile Court, 154 A. 722, 9 
N.J.Misc. 519. 

Amendment of return see supra § 
131. 

40. lowa,—^Adams County v. Max¬ 
well, 212 N.W. 152, 202 lowa 1327. 

41. N.J.—Parsell v. State, 30 N.J. 
Law 530. 

42. N.Y.—^People v. Eno, 68 N.E. 
868, 176 N.Y. 513. 

43. 111.—^Porgan v. Gordon Motor 
Finance Co., 1^3 N.E. 462, 350 111. 
445. 

Me.—^Andrews v. King, 77 Me. 224. 
N.Y.—People v. Blood, 105 N.Y.S. 
.20, 120 App.Div. 614—People v. 
Westchester County, 102 N.Y.S. 
402, 116 App.Div. 844. 

Aaiswer adopting aillegatioxxs of 


fact of a paragraph of the petition, 
adopts only the facts set forth there- 
in, and not a conclusion of law that 
the verdict was contrary to law and 
the evidence.—Southeastern Mut. 
Fire Ins. Co. v. Williams, 114 S. 
E. 716, 29 Ga.App. 236. 

44. Mich.—Burnett v. Scully, 23 N. 
W. 50, 56 Mich. 374. 

45. Mo.—State v. Ellison, 176 S.W. 

11 . 

46. Ga.—^E. .H. Odom Bros. Co. v. 
Sfovall, 112 S.E. 907, 28 Ga.App. 
661. 

As to filing of hond 
Where the record showed that a 
hond on certiorari was filed after the 
petition was filed and sanctioned, 
and the writ ordered issued, it can¬ 
not be contradicted by the certificate 
of deputy clerk of court that the 
date of filing and sanction was er- 
roneously entered, and that the cor- 
rect date was the same date the 
bond was filed.—^E. H. Odom Bros. 
Co. V. Stovall, supra. 

47. Ark.—Crittenden Inv. Co. v. 
Whitman, 196 S.W. 937, 130 Ark. 
76. 


4a N.D.—^In re Evingson, 49 N.W. 
733, 2 N.D. 184, 33 Am.S.R. 768. 

49. N.Y.—^People ex rei. Abell v. 
Clarkson, 228 N.Y.S. 176, 223 App. 
Div. 373, 

Pormer trastees 

The conclusive effect of a supple- 
mental return made by village trus- 
tees in a certiorari proceeding to re- 
view the action of former trustees 
is not affected by the fact that it 
impeaches the decision of former 
trustees.—People ex rei. Abell v. 
Clarkson, supra. 

50. Wis.—-Nehrling v. State, 88 N. 
W. 610, 112 Wis. 637. 

51. Ark.—Hickey v. Matthews, 43 
Ark. 341. 

11 C.J. p 207 note 95. 

52. 111.—Bachechi v. Inlander Paper 
Co., 252 IlLApp. 178. 

N.Y.—People V. Powers, 19 Abb.Pr. 
99—^Haines v. Westchester County, 
20 Wend. 626. 

Board*s record showing it found • 
the jurisdictional fact of presence of 
a quorum on the hearing must pre- 
vail on certiorari to annui its order 
in the proceeding before it.—Jordan 
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§ 167 


§ 167. - Statements in Retum Dehors the 

Record 

The record, ordinarlly, cannot be contradicted or 
controlled by statements In the return. 

It is a settled rule that the record cannot be con¬ 
trolled or contradicted in any particular by state¬ 
ments in the return, even Avhen it is sought to sup- 
port the regularity of the proceedings and if 
such statements are in confiict \vith the record they 
must be disregarded.^^ A statement in the return 
as to matters of fact is not conclusive, where the 
return includes as a part thereof all of the testi- 
mony and proceedings before commissioners, which 
show that the statement is not supported by any 
evidence.®^ If, however, statements made in the 
return as to matters which do not regularly appear 
of record are proper, such assertions are taken as 
true.^® 

§ 168. -Traverse of Return under Au- 

thority of Statute 

A return or answer which is not traversed or ex- 
cepted to, as authorized by statute, is conclusive and 
true as to aflegatlons thereof. 

V. Alderson, 192 P. 170, 48 Cal.App. 

547. 

Coiista‘ble’s retnm of service of 
writ, ^vingr the lower court jurisdic- 
tion, which is regular on its face 
cannot be contradicted on certiorari. 

—Holly V. Travis, 110 A. 230, 267 Pa. 

136, reversing 71 Pa.Super. 527—Al- 
■ tenberg v. Shreve Chair & Lumber 
Co., 1 Pa.Dist. & Co. 472. 

53. lowa.—Cooley v. District Court 
of Polk County, 163 N.W. 625, ISO 
lowa 740. 

Wis.—Cassidy v. Mlllerick, 9 N.W. 

165, 52 Wis. 379. 

11 C.J. p 207 note 97. 

As to time of hearing* 

WTiere a decree duly entered dis- 
tinctly recites that there was a 
fcearingr on a day named and a de¬ 
cree entered on that day, it is not 
overcome by return to a writ of cer¬ 
tiorari, saying that hearing occurred 
at a different time.—Cooley v. Dis¬ 
trict Court of Polk County, 163 N.W. 

625, ISO lowa 740. 

54. lowa.—Cooley v. District Court 
of Polk County, supra. 

55. N.Y.—People v. Public Serv. 

Commn., SS N.E. 261, 195 N.Y. 157. 

56. Mass,—^Morrison v. Selectmen of 
Town of Weymouth, 181 N.E. 786, 

279 Mass, 486. 

11 C.J. p 207 note 99. 

57. Ga.—Beavers v. Cassells, 192 S. 

E. 249, 56 Ga.App. 146, affirmed, 

Sup., 196 S.E. 716—Wadsworth v. 

Olive, 1S6 S.E. 590, 53 Ga.App. 539 
—Norris v. Sibert & Robinson, 186 
S.E. 199, 53 Ga.App. 440—Martin 


Under some statutes, the return or answer may 
be traversed, or matters not contained in it may 
be supplied, as announced supra § 131; but if it is 
not traversed or excepted to, as so authorized, it is 
conclusive as to the allegations thereof, and the re- 
viewing court is bound to accept it as true.®^ 

§ 169. - References 

The reviewing court, in a proper case, may appoint 
a referee to ascertain the truth of the facts stated In 
the return, or to take evidence and make findings. 

The court, in the absence of statutory authority, 
will not order a reference for the purpose of ascer- 
taining the truth of matters of fact stated in the 
return, unless under peculiar circumstances, and for 
strong reasons, it deems it advisable so to do;58 
but when authorized by statute so to do, the court 
may appoint a referee to take evidence and to make 
findings of facts,and in such case the common- 
law doctrine that the return is conclusive is abro- 
gated.^^ If the relator refuses to testify on the 
reference, the case may be sent back to the referee 
to give the relator an opportunity to purge himself 
of contempt.®^ 

on its admissibility, was not trav¬ 
ersed or excepted to, allegations of 
error in admitting evidence over ob- 
jection cannot be considered.—How- 
apd V. Holland, 114 S.E. 549, 29 Ga. 
App. 186. 

Befusal to dismiss case 

Where answer stating that no mo- 
tion to dismiss was made, was not 
traversed, assignments of error com- 
plaining of the alleged refusal to dis¬ 
miss the case could not be consid¬ 
ered.—Axson V. Seals, 114 S.E. 719, 
29 Ga.App. 142. 

58. N.Y.—People v. Ryken, 6 Hun 
625. 

11 C.J. p 207 note 3. 

59. N.Y.—People v. Smith, 24 Hun 
66, affirmed 85 N.Y. 628—People v. 
Zaller, 15 N.Y.S. 684. 

CozLclosivexiess of report 
Where, on certiorari to review the 
action of the board of supervisors 
in auditing the relator’s claim, the 
relator moves for a further return, 
the fact that the board by resolu- 
tion consent to the appointment of a 
referee to take testimony and report 
on such claim by the special term, 
and that the referee’s finding is ap- 
proved by the supreme court, is not 
a submission of the question of ar- 
bitration, and hence the report of 
the referee is not conclusive on the 
board.—People ex rei. Martin v. 
Westchester County, 65 N.Y.S. 707, 
53 App.Div. 339. 

60. N.Y.—People v. Smith, 24 Hun 
66, affirmed 85 N.Y. 628. 

. N.Y.—^People v. Moore, 4 N.Y.S. 
778, 52 Hun 13. 


V. State, 15S S.E. 803, 43 Ga.App. 
334—Brown v. State, 145 S.E. 485. 
38 Ga.App. 682—^Milam v. Wilker- 
son, 126 S.E. 303, 33 Ga.App. 343— 
New Zealand Ins. Co. v. Brewer, 
116 S.E. 922, 29 Ga.App. 773—How- 
ard V. Holland, 114 S.E. 549, 29 Ga. 
App. 186—^McConnell v. State, 88 
S.E. 408, 17 Ga,App. 752—Thomas 
V. State, 67 S.E. 894, 7 Ga.App. 637. 
As to truth of allegutions of petitiou 
Where the answer stated that all 
the allegations of the petition were 
not true without specifying those 
that -were untrue and did not verify 
the allegation that the damage sued 
for was to growing crops, the con- 
tention that the magistrate was 
without jurisdiction was not sustain- 
ed.—Evans v. Williams, 106 S.E. 321, 
26 Ga.App. 412. 

Hisqualiffcatiou of trial judge 

Where petition for certiorari al- 
leged that trial judge was disquali- 
fied to preside because he had been 
of counsel in obtaining judgment in 
pursuance of which execution had 
been issued and levy made, to w^hich 
levy, affidavit of illegality had been 
filed by defendant in execution, trial 
judge’s answer stating that he had 
taken judgment on note merely as 
favor to plaintifTs counsel, which an¬ 
swer was not traversed or objected 
to, was conclusive on question of 
disqualification.—Beavers v. Cassells, 
192 S.E. 249, 56 Ga.App. 146, affirmed, 
Sup., 196 S.E. 716. 

Brror in admitting evidence 

Where answer to certiorari setting 
out evidence, but showing no ruling 
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§ 170. Mode of Trial, and Trial De Novo 

A trial de novo may be had oniy where, and to the 
extent that, it is authorized by statute. 

In the absence of statutory authority therefor, a 
case on certiorari cannot be tried de novo in the 
reviewing court;®2 ^qj. jg there a right to trial by 
jury.®^ 

Under some statutes, however, either by express 
provision of the statute, or by virtue of the fact 
that the scope of the review is enlarged to be as on 
appeal, the reviewing court on certiorari, may try 
the case de novo; ^nd under some statutes such 
a trial may be had in all cases of certiorari,®^ but 
under others it may be had only where the writ is 
used as a substitute for an appeal,®® 

On such trial de novo the procedure is the same 
as in cases tried de novo on appeals.®*^ The case 
must be tried on its merits, without reference to 
errors in procedure in the lower court;®® questions 
as to what evidence was heard by the lower court 
and as to effect of its order are immaterial,®^ and 
the judgment below is no evidence of any fact on 


§ 171 

the new trial ;'^® but the reviewing court must con> 
fine its inquiry to the grounds of attack stated in 
the application for the writJi 

Burden of proof. On certiorari, the burden is on 
the moving party to prove the merits of his cause 
by a preponderance of the evidence,and to show 
plainlj', distinctiy, and affirmatively the irregularity 
or error alleged.'?^ On certiorari to quash the opin- 
ion of an appellate court as being in conflict with 
a previous decision of the supreme court, the bur¬ 
den is on the relator to point out the previous deci- 
sions of the supreme court which he claims are con- 
travened or impugned by the opinion of the ap- 
pellate court. 

§ 171. Presumptions 

The reviewing court may indulge all natural pre¬ 
sumptions and proper conclusions arislng from the rec- 
ord, and make every lawfui Intendment In favor of the 
determination and the regularlty of the proceedings be¬ 
low. 

The court may indulge all natural presumptions 
and proper conclusions arising from the record.'^® 


CERTIORARI 


62. lowa.—^Dempsey v. Alber, 236 N. 
W. 86, 212 lowa 1134, modified on 
other grounds and rehearing de- 
nied 238 N.W. 33. 

Mo.—State ex rei. Dunham v. Elli- 
son, 213 S.W. 459, 278 Mo. 649, re- 
versing Griggs v. Dunham, App., 
204 S.W. 573. 

N.M,—Lea County State Bank v. Mc- 
Caskey Register Co., 49 P.2d 577, 
39 N.M. 454. 

11 C.J. p 209 note 17. 

A trial de novo is uot authorized 
by a statute allowing evidence de- 
hors the record to be introduced on 
the hearing for the purpose of de- 
termining whether the evidence of- 
fered and received was sufficient to 
sustain the action of the tribunal re- 
viewed.—Hali v. Bledsoe, 189 S.W. 
1041, 126 Ark. 125. 

63. 111.—Sanitary Dist. of Chicago 
V. Industrial Board of Illinois, 118 
N.E. 475, 282 111. 182. 

Keed not snbmit propositions of law 
On certiorari to review determina¬ 
tion of inferior tribunal, there is no 
right to trial by jury, judgment de- 
pending on inspection of return, and 
hence petitioner need not submit 
propositions of law to court.—Sani¬ 
tary Dist. of Chicago v. Industrial 
Board of Illinois, supra. 

64. Tenn.—Rhea County v. White, 
43 S.W.2d 375, 163 Tenn. 388— 
Staples V. Brown, 85 S.W. 254, 113 
Tenn. 639—Binford v. Carline, 9 
Tenn.App. 364. 

11 C.J. p 209 notes 18-27. 

Trial de novo on certiorari to justice 
of the peace see C.J.S. title Jus- 


tices of the Peace § 264, also 35 
C.J. p 882 notes 49-54. 

65. Tex.—Linch v. Broad, 6 S.W. 

751. 70 Tex. 92. 

11 C.J. p 209 note 21. 

06. Tenn.—Staples v. Brown, 85 S. 
W. 254, 113 Tenn. 639—Scholze v. 
Anderson, 12 Tenn.App. 637. 

11 C,J. p 209 notes 23, 24. 

07. Miss,—Board of Sup'rs of Por- 
rest County v. Melton, 86 So. 369, 
123 Miss. 615. 

Tex.—Moore v. Hardison, 10 Tex. 
467. 

68. Tex,~Gulf, C. & S. P. Ry. Co. v. 
Lemons, Civ.App., 152 S.W. 1189, 
reversed on other grounds, 206 S. 
W. 75, 109 Tex. 244, 5 A.L.R. 943. 

69. Tex.—Gulf, C. & S. P. Ry. Co. v. 
Lemons, supra. 

7a Tex.—Kalteyer v. Wipff, Civ. 
App., 49 S.W. 1055. 

71. Tex.—Wilson v. Pisher, 105 S. 
W.2d 304, certiorari denied 58 S.Ct. 
264—Mathews v. Autry, Civ.App., 
65 S.W.2d 798—Gulf, C. & S. P. Ry. 
Co. V. Lemons, Civ.App., 152 S.W. 
1189, reversed on other grounds 
206 S.W. 75, 109 Tex. 244, 5 A.L.R. 
943. 

Errors not set forth in application 
as not subject to review general- 
ly see supra § 150. 

72. N.J,—Christie v. Mayor and 
Council of City of Garfield, 177 A. 
888, 13 N.J.Misc. 331. 

Tex.—Mathews v. Autry, Civ.App., 65 
S.W.2d 798. 

Burden of proof as to aholition of 
office held not sustained 
N.J.—^Van Saun v. Township Com- 
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mittee of Pequannock Tp., 150 A. 
770, 8 N.J.Misc. 486. 

Presumptions see infra § 171 . 

73. Ga.—Coclin v. Taylor, 137 S.E. 
852, 36 Ga.App. 577—Reese v. Mil- 
ler, 126 S.E. 904, 33 Ga.App. 443— 
Cochran v. Anderson, 118 S.E. 450, 
30 Ga.App. 427. 

Me.—Jellerson v. Board of Police of 
Biddeford, 187 A. 713, 134 Me. 
443. 

N.C.—In re Veasey, 146 S.E. 599, 196 
N.C. 662. 

As to amendment of verdict 
Petitioner has the burden, on cer¬ 
tiorari to quash an amendment of a 
verdict for him, to show that the 
basis of the amendment was not in 
accordance with the proceedings in 
the trial court, where he relied on 
such ground for vacating the amend¬ 
ment.—^Needham v. Licht, 181 A 219 
55 R.I. 326.' 

74. Mo. State ex rei. Tunget v. 
Shain, 101 S.W.2d 1—State ex rei! 
Gatewood v. Trimble, 62 S.W.2d 
756, 333* Mo. 207, quash certiorari 
Citizens’ Sec. Bank of Englewood 

V. Gatewood, App., 36 S.W.2d 426 
—State ex rei. Kansas City Theo- 
logical Seminary v. Ellison, 216 S 

W. 967. 

75. Cal.—Mash v. Superior Court of 
California in and for City and 
County of San Prancisco, 219 P 
742, 192 Cal. 258. 

La.—Dunkelberg Farms v. Mayes, 
129 So. 372, 170 La. 861. 

Mo.—State ex rei. Ball v. State 
Board of Health, 26 S.W2d 773 
325 Mo. 41. 
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If nothing appears to the contrary it will be pre- 
sumed that the return is complete/® and every in- 
tendment will be made in its favor but there is 
no presumption that the entire record is shown by 
an abstract which does not purport to contain the 


entire record/^ 

Every lawful intendment will also be made in fa¬ 
vor of the determination"^ and the regularity of the 
proceedings below/® or of waiver of irregulari- 


Tex.—Lanning v. Tarbrough, Civ. 

App., 35 S.W.2d 211. 

Wash.—State ex rei. National Surety 
Co. V. Superior Court of King 
County, 41 P.2d 133, 180 Wash. 
587. 

11 C.J. p 208 note 8. 

Assumptio», of fact 
\Vhere the court of appeals, in an 
opinion under review, assumed that 
defendant was a fraternal benefit as- 
sociation Tvnthout making an express 
findin^ to that effect. the supreme 
court can adopt the same assump- 
tion.—State ex rei. National Coun- 
cil of Knights and Ladies of Securi- 
ty V. Trimble, 239 S.W. 467, 292 Mo. 
371. 

Sxistence of ordiuaace 

On certiorari to review resolution 
abolishingr oiiice of borough recorder 
appointed by resolution, it cannot be 
assumed in absence of proof that 
there is an ordinance providing for 
recorder’s appointment or defining 
his duties.—Grippo v. Mayor and 
Council of Kenilworth, 171 A. 494. 12 
N.J.Misc. 335, 

76. Mo.—State v. Ellison, 182* S.W. 

996, 266 Mo. 604. 

11 C.J. p 208 note 9, 

AU material evidence contaiued in 
answer * 

Where application for writ does 
not state all material evidence on 
point as to which evidence is claim- 
ed to be insufRcient to warrant con- 
clusion, as required by Supreme 
Court Rules, rule 26 subd 4, and pe- 
titioner files no reply to answer pur- 
porting to supply much omitted evi¬ 
dence, Supreme Court may assume 
that all material evidence on such 
point is contained in answer.—City 
of San Bernardino v. Industrial Ac¬ 
cident Commission, 227 P. 924, 67 
CahApp. 612. 

X*acts on issue 

Where the inferior court did not 
state conclusion, but undertook to 
state facts themselves, presumption 
prevailed that facts stated were all 
facts on issue.—State ex rei. Ward 
V. Trimble, 39 S.W.2d 372, 327 Mo. 
773, quashing opinion Ward v. West* 
ern Union Telegraph Co., 22 S.W.2d 
81, 224 Mo.App. 16, affirmed 46 S.W. 
2d 268. 226 Mo.App. 752. 

On certiorari to quash opinion of 
court of appeals, the supreme court j 
must assume opinion correctly States 
nature of case, contents of petition, 
and relief sought.—State ex rei. Kil- 
kenny v. Daues, Mo., 289 S.W. 550, 
quashing certiorari Kilkenny v. Kil- 


kenny, 279 S.W. 184, 220 Mo.App. 
535. 

77. N.J.—Gory v. Jackson, 74 A. 

658, 76 N.J.Law 387—Brown v. 

Board of Fire and Police Com’rs 
of City of Paterson, 169 A. 661, 
11 N.J.Misc. 943. 

78. lowa.—^La Forge v. Coo ter, 264 
N.W. 268. 220 lowa 1258. 

79. Cal.—Brune v. Superior Court 
in and for City and County of 
San Francisco, 297 P. 566, 113 Cal. 
App. 21. 

lowa.—La Forge v. Cooter, 264 N.W. 

268, 220 lowa 125S. 

Mo.—State ex rei. Tunget v. Shain, 
101 S.W.2d 1—State ex rei. Shar- 
tel V. Skinker, 25 S.W.2d 472, 324 
Mo. 955—State ex rei. Kilkenny v. 
Daues, 289 S.W. 550, quashing cer¬ 
tiorari Kilkenny v. Kilkenny, 279 
S.W. 184, 220 Mo.App. 535—State 
ex rei. Schaffer v. Allen, 253 S.W. 
768. 28 A.L.R. 1270—School Dists. 
Nos. 18, 19, 29, 30, Webster Coun¬ 
ty V. Tates, 142 N.W. 791, 161 
Mo.App. 107. 

Mont.—State v. District Court of 
Second Judicial Dist. in and for 
Silver Bow County, 19 P.2d 220, 
93 Mont. 439. 

N.J.—^Massachusetts Protective Ass’n 
V. Preund, ISl A. 905, 116 N.J.Law 
65, 

11 C.J. p 208 note 10. 

OfficiaI decision of mayor 

On certiorari to review mayor’s 
revocation of license, presumption is 
that ofiicial decision is correct.— 
State V. City of Milwaukee, 240 N. 
W. 847, 207 Wis- 199, 79 A.L.R. 281. 
Refxisal to direct verdict 

In passing upon the action of trial 
judge in refusing to grant directed 
verdict for plaintiff, court must take 
that view of the evidence most fa- 
vorable to the denial.—Kerr v. 
Raines, 256 S.W. 246, 148 Tenn. 501. 

Removal of defanlt 

The reviewing court must presume 
that the lovrer court removed a de- 
fault only upon a showing of a suffi¬ 
cient legal cause therefor.—^Dimond 
V. Marwell. R.I., 190 A. 683. 

80. Ala,—Ex parte E. C. Payne 
Lumber Co., 87 So. 876, 205 Ala. 
259, conformed to Simpson v. E. 
C. Payne Lumber Co., 87 So. 876, 
17 Ala.App, 665, 

Cal.—Traders’ Credit Corporation v. 
Superior Court in and for Alameda 
County. 296 P. 99, 111 Cal.App. 
663. 

Mo.—State ex rei. Shartel v. Skinker, 
■ 25 S.W.2d 472, 324 Mo. 955. 
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Pa.—Lamparter v. Conestoga Trans¬ 
portation Co., 28 Pa.Dist. & Co. 635, 
45 Lanc.L.Rev. 342. 

Tenn.—Hardcastle v. National Cloth- 
ing Co., 191 S.W. 524, 137 Tenn. 
64. 

11 C.J. p 208 note 11. 

As to motion being kept alive 
Where motion for new trial was 
granted more than twenty days aft- 
er entry of judgment, silent ac- 
quiescence of plaintiff in such an 
order and subsequent stipulations by 
plaintiff with adversary party that 
case be tried on a day certain wouid 
authorize the assumption in the su¬ 
preme court that the motion for a 
new trial was kept alive by stipu- 
lation or court order, motion for 
new trial having been made before 
the expiration of the twenty days. 
—Miller v. Superior Court of Mo- 
have County, 1S5 P. 357, 21 Ariz. 
61. 

As to regnlarity and snfficiency of 
instmctlons 

Where answer of trial judge set 
up that requested charge was cov- 
ered by general charge, superior 
court, and appellate court on bili of 
exceptions from its judgment, must 
assume that requested charge was 
sufficiently covered by other instruc- 
tions.—J. J. Bull & Son v. Carpen- 
ter, 124 S.E. 381, 32 Ga.App. 637. 

Fresentation of issue 

(1) Where appellate courfs opin¬ 
ion reviewed for conflict in decisions 
did not state pleadings or issues, it 
will be presumed that contested is¬ 
sue was properly presented,—State 
ex rei, Northwestern Nat. Ins. Co. v. 
Trimble, 20 S.W.2d 46, 323 Mo. 458, 
denying quashal of opinion and judg¬ 
ment Luthy V. Northwestern Nat. 
Ins. Co. of Milwaukee, Wis., 20 S.W. 
2d 299, 224 Mo.App. 371. 

(2) The supreme court, in review¬ 
ing opinion of court of appeals, will 
assume, in absence of contrary 
showing, that trial court, in sub- 
mitting issues of negligence to jury, 
submitted them as specifically as 
they are alleged in the petition.— 
State ex rei. Lehrack v. Trimble, 274 
S.W. 416, 308 Mo. 597. 

Service of petition. 

Filing of answer to petition for 
certiorari by former magistrate rais- 
ed presumption that Service of pe¬ 
tition had been duly effected, and 
dispensed with necessity for legal 
I proof thereof.—^Love v. Bush, 94 S. 
E. 626, 21 Ga.App. 436. 
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ties;^^ and uncertainties or ambiguities in the an- 
swer or return will be construed, if reasonably pos- 
sible, to sustain the verdict and judgment.^^ Such 
presumption of regularity in the proceedings under 
the review is not confined to proceedings of courts, 
but is also indulged in favor of the action of mu- 
nicipal bodies.^^ It will also be presumed that evi- 
dence, if not returned, was adduced and was com¬ 
petent, relevant, and sufficient to warrant the de- 
termination made.^^ 

Presumption as to jurisdiction, Where the rec- 
ord is silent as to jurisdictional facts, the judg- 
ment of a court of general jurisdiction will be up- 
held by a presumption that the facts existed, until 
the contrary is shown by an exhibition of the whole 
record,S5 and that the court proceeded within its 
jurisdiction.^® It is otherwise, however, as to in¬ 
ferior courts and boards.®^ 

Interest of petitioner. After the allowance of a 


writ the status of a prosecutor as interested in the 
matter will be presumed in the absence of proof to 
the contrary.®® 

§ 172. Questions of Fact 

a. In general 

b. Weight and sufficiency of evidence 

c. Examination of evidence to determine 

jurisdiction 

a. In General 

As a genera! rule, questions or findings of fact in the 
lower court are not reviewable on certiorari, although 
such review may be permitted by statute or local prac- 
tice. 

The general rule is that, in the absence of statute 
or local practice otherwise, questions or findings of 
fact, in the inferior tribunal, are not reviewable on 
certiorari,®^ and that evidence which is made a part 
of the record cannot be examined to determine 


That objectiou was snfficieiLtly and 
timely made 

On certiorari to quash opinion of 
court of appeals, supreme court must 
presume, in absence of anything in 
such opinion to contrary, that par- 
ticular contention was sufficiently 
and timely made before court of ap¬ 
peals.—State ex rei. Missouri Mut. 
Ass’n V. Allen, 78 S.W.2d 862, 336 
Mo. 352, quashing, App., 60 S.W. 
2d 402. 

81. Ariz.—Miller v. Superior Court 
of Mohave County, 185 P. 357, 21 
Ariz. 61. 

Silent acguiesoence of plaintifC in 
an order, made more than twenty 
days after entry of judgment, grant- 
ing defendanfs motion for a new 
trial, and stipulation by plaintiff 
with adversary party setting a day 
certain for trial, would authorize 
the supreme court on appeal to as¬ 
sume that plaintifC was willing to 
waive, and did waive, error of court 
in granting such a motion after 
twenty days without time being ex- 
tend^d.—^Miller v. Superior Court of 
Mohave County, supra. 

82. Ga.—Akins v. Craig, 158 S.B. 
632, 43 Ga.App. 363—Ralls v. Jones, 
149 S.E. 291, 40 Ga.App. 218— 
Coclin V. Taylor, 137 S.B. 852, 36 
Ga.App. 577—Reese v. Miller, 126 
S.B. 904, 33 Ga.App. 609—Cochran 
V. Anderson, 118 S.B. 450, 30 Ga. 
App. 427—^New Zealand Ins. Co. 
V. Brewer, 116 S.E. 922, 29 Ga.App. 
773. 

Introdnction of evidence 

Statement by court, in answer to 
certiorari, that probation officer’s re- 
ports were not incorporated in tes- 
timony should be construed to show 
reports were duly introduced.—^Akins 


V. Craig, 158 S.E. 632, 43 Ga.App. 
363. 

83. Mo.—State ex rei. Ball v. State 

Board of Health. 26 S.W.2d 773, 
325 Mo. 41—School Dists. Nos. 18, 
19, 29, 30, Webster County, v. 

Yates, 142 S.W. 791, 161 Mo.App. 
107. 

R.I.—State V. Newport,' 28 A. 347, 
18 R.I. 381. 

Board of edncation 

On certiorari proceedings, presump¬ 
tion exists that state board of edu- 
cation gave due consideration to all 
grounds of appeal to it from action 
of county board of education in 
awarding contracts for transporta- 
tion of pupils.—^Hutto v. State Board 
of Education, 162 S.E. 751, 165 S.C. 
37. 

Begality of meeting 
On certiorari to review record of 
board of health, presumption exists 
under record, in the absence of evi¬ 
dence to contrary, that board meet- 
ing was legally convened.—State ex 
rei. Ball v. State Board of Health, 
26 S.W.2d 773, 325 Mo. 41—State ex 
rei. Johnson v. Clark, 232 S.W. 1031, 
288 Mo. 659. 

84. Mich.—Petition of State High- 
way Com’r, 233 N.W. 172, 252 Mich. 
116. 

Mo.—State ex rei. State Highway 
Commission of Missouri v. Haid, 
59 S.W.2d 1057, 332 Mo. 606, quash- 
ing certiorari State ex rei. State 
Higliway Commission of Missouri 
V. Caruthers, App., 51 S.W.2d 126 
—State ex rei. Weddle v. Trimble, 
52 S.W.2d 864, 331 Mo. 1, quashing 
Weddle v. St. Joseph Ry., Light, 
Heat & Power Co., App., 47 S.W.2d 
1098. 

N.J.—Greenbaum v. Higgins, 147 A. 
722, 7 N.J.Misc. 1012. 
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N.M.—In re Blatt, 67 P.2d 293, 110 
A.L.R. 656. 

R.I.—Bishop V. Superior Court, 144 
A. 433, 50 R.I. 13. 

11 C.J. p 208 note 13. 

In the absence of findings as to 
its characfer, where the testimony 
is not before the court, it must be 
assumed that the evidence was com¬ 
petent, relevant, and sufficient.—^Mc- 
Cauley v. Imperial Woolen Co., 104 
A. 617, 261 Pa. 312. 

85. lowa.—Main v. Ring, 260 N.W. 

859, 219 lowa 1270. 

Mo.—State ex rei. Northwestern Nat. 
Ins. Co. V. Trimble, 20 S.W.2d 46, 
323 Mo. 458, denying quashal of 
opinion and judgment Luthy v. 
Northwestern Nat. Ins. Co. of Mil- 
waukee, Wis., 20 S.W.2d 299, 224 
Mo.App. 371. 

R.I.—Colagiovanni v. District Court 
of Sixth Judicial Dist., 133 A. 1, 
47 R.I. 323. 

11 C.J. p 208 note 14. 

88. Cal.—^Brune v. Superior Court 
in and for City and County of San 
Prancisco, 297 P. 566, 113 Cal.App. 
21 . 

87. 111.—Prye v. Hunt, 5 N.E.2d 398, 
365 111. 32. 

11 C.J. p 209 note 15. 

88. N.J-—Streeper v. Auditorium 
Kennel Club, 180 A. 212, 13 N.J. 
Misc. 584—Bergen Bus Line v. 
Hackensack Improvement Commis¬ 
sion, 132 A. 296, 4 N.J.Misc. 167. 

11 C.J. p 209 note 16. 

89. Ala.—Hili Grocery Co. v. Ligon, 
164 So. 219, 231 Ala. 141, revers- 
ing 164 So. 216, 26 Ala.App. 584— 
Blackwood v. Maryland Casualty 
Co., 150 So. 180, 227 Ala. 343, de¬ 
nying certiorari 150 So. 179, 25 
Ala.App. 308—^Bx parte Big Pour 
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whether or not it justified the findings on which the 
decision or judgment was made nor will rui- 
ings on questions of fact, within the inferior tri- 
bunars jurisdiction, be reviewed.^i A finding or 


decision of the inferior tribunal, within its juris¬ 
diction, on facts supported by competent and sub- 
stantial evidence, is binding on the reviewing court 
and will not be reviewed by it,^^ particularly where 


Coal Mining Co., 104 So. 764, 213 
Ala. 305. 

Ark.—Martin v. Hargrove, 232 S.W. 
596, 149 Ark. 383. 

Cal.—People ex rei. McGroarty v. 
City of Los Angeles, 50 P.2d 101, 

9 Cal.App.2d 431—Paddon v. Su¬ 
perior Court of California, in and 
for City and County of San Fran- 
cisco, 223 P. 93, 65 Cal.App. 790— 
Paddon v. Superior Court of Cali¬ 
fornia, in and for City and County 
of San Francisco, 223 P. 91, 65 Cal. 
App. 34. 

Fla.—Lafayette Fire Ins. Co. v. Cam- 
nitz, 149 So. 653. 111 Fla. 556. 

Ga.—Bell v. Maeon Finance Co., 155 
S-E. 493, 42 Ga.App. 258. 

111.—Lowe V. Huckins, 190 N.E. 683, 
356 111. 360—Crocher v. Abel, ISO 
N.E. 852, 348 111. 269—Carroll v. 
Houston, 173 N.E. 657, 341 111. 531 
—Southern Surety Co. v. People’s 
State Bank of Astoria, 163 N.E. 
659, 332 111. 362, reversing 243 111. 
App. 195—Frey v. City of Chica- 
go, 162 N.E. 139, 330 111. 640, re¬ 
versing 246 Ill.App. 172—Richard- 
son V. Riley, 162 N.E. 123, 331 
111. 49. 

lowa.—Morrison v. Patterson. 267 N. 
W. 704, 221 lowa 883—Adams v. 
Smith, 250 N.W. 466, 216 lowa 
1365—Dickey v. Civil Service Com- 
mission, 205 N.W. 961, 201 lowa 
1135—Ehert v. Short, 201 N.W. 793, 
199 lowa 147. 

La.—Llorens v. MeCann, 175 So, 442, 
187 La. 642, reversing, App., 171 
So. 481—Simpson v. First Nat. 
Life Ins. Co.. 167 So. 178, 184 La. 
649—Decoy v, First Nat. Life Ins. 
Co., 167 So. 172, 184 La. 632— 
Baunigarden v. Aiken, 99 So. 870, 
155 La. 1058—Francez v. Francez, 
94 So. 203, 152 La. 666. 

Mass.—Walsh v. Justice of Dist. Ct. 
of Springfield, 9 N.E.2d 555—Se- 
lectmen of Wakefield v. Judge of 
First Dist. Court of Eastern Mid- 
dlesex, 160 N.E. 427, 262 Mass. 477— 
Blankenburg v. Commonwealth, 157 
N.E. 693, 260 Mass. 369—Commis- 
sioner of Public Works of City of 
Quincy v. Judge of District Court 
of East Norfolk, 155 N.E. 431, 258 
Mass. 444—Bradley v. Board of 
Zoning Adjustment of City of Bos¬ 
ton, 150 N.E. 892, 255 Mass. 160— 
Coolidge V. Bruce, 144 N.E. 397, 249 
Mass. 465—Inhabitants of Town of 
Westport V. County Com’rs of 
BristoI County, 141 N.E. 591, 246 
Mass. 556. 

Mich.—In re School Dist. No. 6, 
Paris and Wyoming Tps., Kent 
County, 278 N.W. 792, 284 Mich. 
132—Carroll v. City Commission of 
Grand Rapids, 253 N.W. 240, 266 


Mich. 123—In re Brewer, 231 N.W. 
89, 250 Mich. 450, afilrming 228 
N.W. 762, 250 Mich. 450—Parteh v. 
Baird, 199 N.W. 692, 227 Mich. 660. 
affirmed 203 N.W. 405, 230 Mich. 
615—People v. Swanson, 185 N.W. 
S44, 217 Mich. 103. 

Minn.—State v. Canfield, 208 N.W. 
181, 166 Minn. 414. 

Mo.—State ex rei. Shartel v. Skinker, 
25 S.W.2d 472, 324 Mo. 955. 

N.J.—Clarke v. Lubin, 133 A. 405, 4 
N.J.Misc. 518. 

N.Y.—Jones v. Loughman, 288 N.Y.S. 
44. 247 App.Div. 416—People ex 
rei. Berg v. Board of Education of 
City of Utica, 210 N.Y.S. 686, 213 
App.Div. 357. 

N.D.—Peterson v. Points, 275 N.W. 
867—Lincoln Addition Improve- 
ment Co. v. Lenhart, 195 N.W. 33, 
50 N.D. 25—Baker v. Lenhart, 195 
N.W. 16, 50 N.D. 30. 

Pa.—In re Incorporation of Elkland 
Leather Workers' Ass’n, 198 A. 13 
—In re Dorrance’s Estate, 163 A. 
303, 309 Pa. 151, certiorari denied 
Dorrance v. Commonwealth of 
Pennsylvania, 53 S.Ct 222, 287 U. 
S. 660, 77 L.Ed. 570, and affirmed 
In re Dorrance's Estate, 172 A. 
900. 

R. I.—Di lorio v. Easton, 167 A. 137, 
53 R.I. 429—^Fainardi v. Dunn, 128 
A. 207, 46 R.I. 344—Baur v. Town 
Council of Narragansett, 99 A. 11, 
39 R.I. 500. 

S. C.—McKnight v. Smith, 189 S.E. j 
361, 182 S.C. 378—Smith v. Saye, 
125 S.E. 269, 130 S.C. 20. 

Utah.—Pincock v. Kimball, 228 P. 

221. 64 Utah 4. 

11 C.J. p 203 note 65. 

A constitutioiLal provision giving 
the supreme court revisory a&d ap¬ 
pellate jurisdiction to review the 
proceedings of inferior tribunals, 
which by its terms provides only for 
a review of questions of law and 
equity, does not authorize a review 
of findings of fact on certiorari.— 
Sylvestre v. Board of Aldermen of 
City of Woonsocket, 111 A. 881, 43 
R,I. 492. 

Where case was tried de novo in 
City court and, on appeal, in court 
of appeal, and testimony was not re- 
duced in either court, and statement 
of facts was not agreed on and filed 
in record, question of fact could not 
he determined by Supreme Court.— 
Decoy v. First Nat. Life Ins. Co., 
167 So. 172, 184 La. 632. 

90. Ala.—Kelly v. State, 176 So. 807, 
reversing 176 So. 806, 27 Ala. 
App. 584—Wunderlich v. Southern 
Const. Co., 174 So. 318, 234 Ala. 
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17S, denying certiorari 174 So. 317, 
27 Ala.App. 458. 

111.—Crocher v. Abel, 180 N.E. 852, 
34S 111. 269. 

11 C.J. p 203 note 66. 

Evidence not objected to for inconu 
petency 

R.I.—Bishop v. Superior Court, 144 
A. 433, 50 R.I. 13. 

CounseX fees 

An allowance for counsel fees in 
actions of partition being warrant- 
ed by statute, the supreme court can- 
not, on certiorari, inquire whether 
the amount allowed is excessive, 
where it is not permitted to pass on 
the evidence inducing the action of 
the lower court because the facts 
were not brought up by writ of er¬ 
ror.—Laird v. Walkinshaw, Pa., 15 A. 
898. 

91. R.I.—Coggeshall v. Harbor Com¬ 
mission, 146 A. 482, 50 R.I. 175. 

Review of rulings on: 

Burden of proof see supra § 151 c. 
Evidence see supra § 151 c. 

Abuse of power 

In certiorari proceedings, superior 
courfs duty is to ascertain whether 
there has been a palpable abuse of 
power to determine controverted 
facts.—City of Jacksonville Beach v. 
Waybright, Fla., 178 So. 401. 

92. Ala.—Hili Grocery Co. v. Ligon, 
164 So. 219, 231 Ala. 141, reversing 
164 So. 216, 26 Ala.App. 584—Reich- 
ert Milling Co. v. George, 163 So.' 
402, 230 Ala. 5$9, denying certio¬ 
rari 162 So. 383, 26 Ala.App. 417, 

I conforraing to 162 So. 393, 230 Ala. 

I 3—Birmingham Clay Products Co. 

V. White, 145 So. 668, 226 Ala. 89— 
Armour & Co, v. White, 128 So. 
119, 23 Ala.App. 515. 

Cal.—Garvin v. Chambers, 232 P. 
696, 195 Cal. 212—^Fuller v. Board 
of Medical Examiners, 59 P.2d 171, 
14 Cal.App.2d 734—Los Angeles 
County V. Industrial Accident Com¬ 
mission, 56 P.2d 577, 13 Cal.App. 
2d 69—^Karz v. Department of Pro- 
fessional and Vocational Standards, 
54 P.2d 35, 11 Cal.App.2d 554. 

111.—Crocher v. Abel, 180 N.E. 852, 
348 111. 269. 

Mich.—Steele v. Sexton, 234 N.W. 
436, 253 Mich. 32. 

Nev.—Covington v. Second Judicial 
Dist. Court in and for Washoe 
County, 50 P.2d 517, 56 Nev. 313. 
N.J.—^Massachusetts Protective Ass'n 
V. Freund, 181 A. 905, 116 N.J.Law 
65—Hudson Taxi Co. v. Niedzwcki, 
130 A. 647, 3 N.J.Misc. 1111. 

R.I.—Budlong V. District Court of 
Sixth Judicial Dist., 132 A. 613, 4T 
R.I. 232—Fainardi v. Dunn, 128 A. 
207, 46 R.L 344. 
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the finding or decision has been concurred in by the 
trial court and an intermediate appellate court,^^ or 
where it is against a party who does not bring cer¬ 
tiorari.^^ 

In accordance with the general rule, the review- 
ing court cannot review and correct a mistake of 
fact, or an erroneous conclusion from the facts, 
made by the inferior court,^5 unless palpable error 
has been committed,^^ as where an erroneous rule 
of law was observed in making the finding,9*^ or 
there was serious misconduct involved in the find¬ 


ing, and material injury resulted to the petitioner 
therefrom.98 Findings of fact may be considered, 
however, so far as they concern fundamental ques- 
tions,99 such as whether they were sufficient to 
sustain the lower court’s aetion.^ 

Under the local practice, in some States, on cer¬ 
tiorari to an appellate court, the supreme court 
will accept the findings or conclusions of fact made 
by the appellate court, from the evidence stated in 
its opinion, and will not review disputed questions 
or conclusions of fact,^ or the application of the 


Tenn.—Bray v. Blue Ridge Lumber 
Co.. 289 S.W. 504, 154 Tenn. 342. 
Tex.—Mathews v. Autry, Civ.App., 
65 S.W.2d 798. 

11 C.J. p 204 note 71. 

Commissiouer^s finding* as to rea- 
sonable value of wharfage, support- 
ed by evidence and conflrmed by 
court, should not be disturbed.—New 
York Dock Co. v. The Poznan, N.Y., 
47 S.Ct. 482, 274 U.S, 117, 71 L.Ed. 
955, reversing, C.C.A., The Poznan, 
9 F.2d 838, which reversed, D.C., 297 
F. 345, certiorari granted New York 
Dock Co. V. Steamship Poznan, 46 
S.Ct 106, 269 U.S. 647, 70 L.Ed. 405. 

Jxiry’s verdict, supported by mate¬ 
rial evidence and approved by trial 
judge, is conclusive of facts on cer¬ 
tiorari.—Provident Life & Accident 
Ins, Co. V. Rimmer, 12 S.W.2d 365, 
157 Tenn. 597. 

$3, U.S.—Boehmer v. Pennsylvania 
R. Co., N.Y., 40 S.Ct 409, 252 U.S. 
496, 64 L.Ed. 680, certiorari grant- 
ed 39 S.Ct 10,. 248 U.S. 654, 63 L. 
Ed. 419, aiiirming 262 F. 653, 165 
C.C.A. 3. 

111.—Barnett v. Caldwell Furniture 
Co., 115 N.E. 389, 277 111. 286.' 
Tenn.—^Potts v. Coffman, 240 S.W. 
783, 146 Tenn. 282—Allen v. Ef¬ 
fler, 235 S.W. 67, 144 Tenn; 685. 

11 C.J. p 204 note 71 [a]. 

Conclusion by two independent 
tribnnals who examined facts and 
heard testimony should not be light- 
ly disturbed, when amply supported 
by testimony.—Adam Black & Sons 
V. Court of Common Pleas, Hudson 
County, 150 A. 672, 8 N.J.Misc. 442. 

Concurrent findings of chancellor 
and court of appeals as to contro- 
verted facts are binding on supreme 
court—Hutsell v. Citizens' Nat 
Bank, 64 S.W.2d 188, 166 Tenn. 598. 

34. Tenn.—Tennessee Rooflng & 
Tile Co. V. Ely, 21 S.W.2d 398, 159 
Tenn. 628. 

95. Colo.—State Board of Medical 
Examiners v. Spears, 247 P. 563, 79 
Colo. 588, 64 A.L.R. 1498, error 
dismissed Spears v. State Board of 
Medical Examiners of State of 
Colorado, 48 S.Ct 158, 276 U.S. 508, 
72 L.Ed. 398, 719. 


111.—Feingold v. Feingold, 177 N.E. 
881, 345 111. 203. 

Minn.—In re Judicial Ditch No. 2, 
Houston County, 204 N.W. 318, 163 
Minn. 383. 

Okl.—Coon V. Robinett, 274 P. 669, 
135 Okl. 114. 

Pa.—In re Dorrance’s Estate, 163 A. 
303, 309 Pa. 151, certiorari denied 
Dorrance v. Commonwealth of 
Pennsylvania, 53 S.Ct 222, 287 U. 
S. 660, 77 L.Ed. 570, and affirmed 
In re Dorrance’s Estate, 172 A. 
900. 

Whether there was mistake in or- 
der of court was question of fact to 
be determined by trial court, and 
will not be interfered with on appeal 
or certiorari, in absence of showing 
to contrary in record.—In re Judicial 
Ditch No. 2, Houston County, 204 N. 
W. 318, 163 Minn. 383. 

50. 111.—^Feingold v. Feingold, 177 
N.E. 881. 345 111. 203. 

97. Fla.—^Western Union Telegraph 
Co. V. Michel, 163 So. 86, 120 Fla. 
511—Medlin-Peacock Buick Co. v. 
Broward, 135 So. 156, 101 Fla. 600 
—American Ry. Express Co. v. 
Weatherford, 93 So. 740, 84 Fla. 
264. 

98. Fla,—^Western Union Telegraph 
Co. V. Michel, 163 So. 86, 120 Pia. 
511—Medlin-Peacock Buick Co. v. 
Broward, 135 So. 156, 101 Fla. 600 
—^Atlantic Coast Line R. Co. v. 
Florida Pine Fruit Co., 112 So. 66, 
93 Fla. 161, affirmed 113 So. 384, 

• 93 Fla. 161, 171—^American Ry. 
Express Co. v. Weatherford, 93 So. 
740, 84 Fla. 264. 

59. Pa.—^Appeal of Walker, 144 A. 
288, 294 Pa. 385, 

1. Idaho.—^Vaught v. District Court 
of Pourth Judicial Dist in and for 
Camas County, 269 P. 595, 46 Ida¬ 
ho 642. 

2. Ala.—^Kugle v. Harpe, 176 So. 
617, 234 Ala. 494, remanding cause 
176 So. 616, 27 Ala.App. 566—Wun- 
derlich v. Southern Const. Co., 174 
So. 318, 234 Ala. 178, denying cer¬ 
tiorari 174 So. 317, 27 Ala.App. 458 
—Wilson V. Cowart, 167 So. 604, 
232 Ala. 170, denying certiorari, 
App., 167 So. .602—^Payne v. Bout- 
well, 164 So. 755, 231 Ala. 311, 
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denying certiorari 164 So. 753. 26 
Ala.App. 573—Reichert Milling Co. 
v. George, 162 So. 402, 230 Ala. 
589, denying certiorari, App., 162 
So. 383, 26 Ala.App. 417, conform- 
ing to 162 So. 393, 230 Ala. 3— 
Mobile Pure Milk Co. v. Cloeman, 
161 So. 829, 230 Ala. 432, denying 
certiorari 161 So. 826. 26 Ala.App. 
402—Ex parte Hale. 142 So. 589, 
225 Ala. 267, denying certiorari 
Hale v. Southern Ry. Co.. 142 So. 
587, 25 Ala.App. 111—Brotherhood 
Ins. Co. V. Harris, 138 So. 295, 224 
Ala. 28, denying certiorari 138 So. 
292, 2i Ala.App. 395—Tucker v. 
State, 129 So. 291, first case, 221 
Ala. 412, denying certiorari '129 
So. 291, second case, 23 Ala.App. 
542—Pairbanks Morse & Co. v. 
Dees, 126 So. 621, 220 AJa. 664, 
denying certiorari 126 So. 622. 23 
Ala.App. 326, second certiorari de¬ 
nied 126 So. 621, 220 Ala. 604— 
Frick Co. v. Monroe, 123 So. 262, 
220 Ala. 1, denying certiorari and 
correcting opinion 123 So, 260, 23 
Ala.App. 244—^Wood v. Hacker, 121 
So. 441, 219 Ala. 139, denying cer¬ 
tiorari 121 So. 437, 23 Ala.App. 12 
—^Douglass v. Orman, 119 So. 605, 
218 Ala. 563, denying certiorari 119 
So. 601, 22 Ala.App. 518—Roches- 
ter-Hall Drug Co. v. Bowden, 118 
So. 674, 218 Ala. 242, reversing 118 
So. 671, 22 Ala.App. 624—Bolen 
Bros. V. Miller, 117 So. 462, 218 
Ala. 12, denying certiorari 116 So. 
508, 22 Ala.App. 476—Thomasson 
V. State, 110 So. 564, 215 Ala. 315, 
denying certiorari, 110 So. 563, 21 
Ala.App. 562—^Ex parte State ex 
rei. Attorney General, 110 So. 475, 
215 Ala. 299, denying certiorari 
Perkins v. State, 110 So. 474, 21 
Ala.App. 576—Seaboard Air Line 
Ry. Co. V. Savage, 108 So. 620, 214 
Ala. 639, denying certiorari 108 So. 
619, 21 Ala.App, 338—^Ex parte 

Towle, 106 So. 60, 213 Ala. 129, 
granting certiorari Cleveland v. 
State, 106 So. 58, 21 Ala.App. 161 
—Ex parte Patt, 89 So. 432, 206 
Ala. 196, denying certiorari Patt 
V. Welsch, 89 So. 94, .18 Ala.App. 
82—Ex parte E. C. Payne Lumber 
Co., 87 So. 876, 205 Ala. 259, con- 
formed to Simpson v. E. C. Payne 
Lumber Co., 87 So. 876, 17 Ala.App. 
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facts to the law;3 but it will review tbe rulings 
of the appellate court to ascertain whether it has 
correctly determined the legal conclusions from the 
facts found by it and stated in its opinion, or has 
properly applied the law to such facts, on the the- 
ory that this presents a question of law.^ 


On certiorari to review and quash the opinion of 
a court of appeals as being in conflict with previ- 
ous decisions of the supreme court, the supreme 
court, in determining the question of conflict, is 
bound by the conclusion of the court of appeals as 
to the facts,^ but is not bound by that court^s con- 


665—^Petition of Locascio, 87 So. 
704, 205 Ala. 86, denyingr certiorari 
Locascio v. Barber, 87 So. 703, 17 
Ala.App. 595—Ex parte Common* 
wealth Life Ins. Co. of Louisville, 
Ky., 86 So. 522, 204 Ala. 560. deny- 
ing certiorari Commonwealth Life 
Ins. Co. of Louisville, Ky., v. Roy, 
86 So. 520, 17 Ala.App. 434—Ex 
parte Bennett, 8$ So. 109, 204 Ala. 
390, denying certiorari Tanneyhill 
V. Bennett, 86 So. 108, 17 Ala.App. 
315 —Ex parte Gray, 86 So. 96, 204 
Ala. 358, denying certiorari Gray 
V. Burdette, 86 So. 95. 17 Ala.App. 
432—Ex parte McNeil, 85 So. 569, 
204 Ala. 81, granting certiorari 
North Alabama Traction Co. v. 
McNeil, 85 So. 568, 17 Ala.App. 317 
—^Ex parte Central of Georgia Ry. 
Co., 82 So. 345, 203 Ala. 248, deny¬ 
ing certiorari Central of Georgia 
Ry. Co. V. Faust, 82 So. 36, 17 Ala. 
App. 96—Ex parte Brilliant Coal 
Co., 82 So. 161, 203 Ala. 131, deny¬ 
ing certiorari Brilliant Coal Co. v. 
Sparks, 81 So. 185, 16 Ala.App. 665 
—Ex parte Shelby, 81 So. 567, 202 
Ala. 625—^Moragne v. State, 77 So. 
322, 200 Ala. 689, L.R.A.1918E 948, 
reversing 74 So. 862, 16 Ala.App. 
26—^Ex parte Addingtou, 76 So. 6, 
200 Ala. 414. 

As based on evidence 
Supreme court will not review 
court of appeals on its finding of 
facts, either as to tendencies of evi¬ 
dence or upon efEect of evidence in 
considering giving or refusing of af¬ 
firmative charge by trial court, or 
weight of evidence on review of rul- 
ing on motion for new trial.—Mobile 
Pure Milk Co. v. Coleman, 161 So. 
829, 230 Ala. 432, denying certiorari 
161 So. 826, 26 Ala.App. 402. 

As (luestion for jnxy 
The court of appeaTs determina- 
tion that a question of fact was for 
the jury under the evidence, and that 
the trial court did not err in refus¬ 
ing the general affirmative charge 
for defendant on such question, is 
not reviewable by the supreme court 
on certiorari.—^Ex parte Sovereign 
Camp, W. O. W., 87 So. 620, 205 Ala. 
316, denying certiorari Sovereign 
Camp W. O. W. v. Dennis, 87 So. 616, 
17 Ala.App. 642. 

“Facts of the case,” with which 
supreme court will deal in case 
brought from court of appeal by 
writ of review, are facts that were 
proved or admitted, not deductions 
or conclusions as to duty of parties, 
or negligence.—^Llorens v. McCann, 


175 So. 442, 187 La, 642, reversing. 
App., 171 So. 481. 

Inferences from facts 

(1) On certiorari supreme court 
will not review court of appeals with 
respect to its inferences from proved 
facts, unless those facts raise pre- 
sumption of law, -which is not given 
that eftect by that court.—Reichert 
Milling Co. v. George, 162 So. 402, 
230 Ala. 589, denying certiorari 162 
So. 383, 26 Ala.App. 417, conforming 
to 162 So. 393, 230 Ala. 3. 

(2) The fact that the court of ap¬ 
peals, in affirming the judgment of 
the trial court, required a remittitur 
is not a concession that the verdict 
was the resuit of passion and preju¬ 
dice.—State ex rei. Biando v. Haid, 
Mo., 60 S.W.2d 38, quashing certio¬ 
rari Vitale V. Biando, App., 52 S.W. 
2d 24. 

liitiganfs only renaedy to correct 
fact findings which are against the 
weight of the evidence or which do 
not sufficiently state the facts is a 
resort to the court of appeals for a 
correction of its findings.—Payne v. 
Boutwell, 164 So. 755, 231 Ala. 311, 
denying certiorari 164 So. 753, 26 
Ala.App. 573. 

Bebuttal of presmnption 
Finding of court of appeals that 
evidence was sufficient to rebut pre- 
sumption of negligence of manufac- 
turer of sack of fiour bought for ul¬ 
timate consumer is conclusive on cer¬ 
tiorari, since finding was a conclu¬ 
sion of fact from evidence and not 
assertion of a legal principle or its 
application to facts,—^Reichert Mill¬ 
ing Co. V. George, 162 So. 402, 230 
Ala. 589, denying certiorari 162 So. 
383, 26 Ala.App, 417, conforming to | 
162 So. 393, 230 Ala. 3. 

3. Ala.—Rochester-Hall Drug Co. v. 
Bowden, 118 So. 674, 218 Ala. 242, 
reversing 118 So. 671, 22 Ala.App. 
624—Ex parte Commonwealth Life 
Ins. Co. of Louisville, Ky., 86 So. 
522, 204 Ala. 560, denying certio¬ 
rari Commonwealth Life Ins. Co. 
of Louisville, Ky., v. Roy, 86 So. 
520, 17 Ala,App. 434. 

A Ala.—Cranford v. National Sure-, 
ty Corporation, 166 So. 721, 231 
Ala. 636, reversing, App., 166 So. 
719—Payne v. Boutwell, 164 So. 
755, 231 Ala. 311, denying certio¬ 
rari 164 So. 753, 26 Ala.App. 573— 
Reichert Milling Co. v. George, 162 
So. 393, 230 Ala. 3, conformed to 
162 So. 383, 26 Ala.App. 417, certio¬ 
rari denied 162 So. 402, 230 Ala. 
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589—Craft v. Standard Accident 
Ins. Co., 123 So. 271, 220 Ala. 6, 
granting certiorari 123 So. 265, 23 
Ala.App. 246—Frick Co. v. Monroe, 
123 So. 262, 220 Ala. 1, denying 
certiorari and correcting opinion 
123 So. 260, 23 Ala. 244—Roches¬ 
ter-Hall Drug Co. V. Bowden, 118 
So. 674, 218 Ala. 242, reversing 118 
So. 671, 22 Ala.App. 624. 

Contrary earlier cases.—Ex parte 
Gray, 86 So. 96, 204 Ala. 358, deny¬ 
ing certiorari Gray v. Burdette, 86 
So. 95, 17 Ala.App. 432—Ex parte 
Barrett Bros. Shipping Co., 72 So. 
259, 196 Ala. 655—Ex parte Steven- 
son, 58 So. 992, 177 Ala. 384. 

5. Mo.—State ex rei. Golloday v. 
Shain, 110 S.W.2d 719, quashing 
Myers v. Golloday, App., 104 S.W. 
2d 1007—State ex rei. Hoyt v. 
Shain, 93 S.W.2d 992, 338 Mo. 1208, 
quashing in part Lampton Realty 
Co. v. Hoyt, App., 80 S.W.2d 249, 
conformed to 99 S.W.2d 145—State 
ex rei. Hauck Bakery Co. v. Haid, 
62 S.W.2d 400, 333 Mo. 76, quash¬ 
ing certiorari Blackwill v. Franke, 
App., 49 S.W.2d 211—State ex rei. 
Sei V. Haid, 61 S.W.2d 950, quash¬ 
ing certiorari Sei v. A. Guthrie & 
Co., App., 50 S.W.2d 664—State ex 
rei. Consolidated School Dist. No. 
2 of Pike County v. Haid, 41 S.W. 
2d 806, 328 Mo. 729, quashing cer¬ 
tiorari Consolidated School Dist. 
No. 2 of Pike County v. Cooper, 
App., 28 S.W.2d 384—State ex rei. 
Ward V. Trimble, 39 S.W.2d 372, 
327 Mo. 773, quashing opinion 
Ward V. Western Union Telegraph 
Co.. 22 S.W,2d 81, 224 Mo.App. 16, 
affirmed 46 S.W.2d 268. 226 Mo. 
App. 752—State ex rei. Arndt v. 
Cox, 38 S.W,2d 1079, 327 Mo. 790, 
quashing certiorari, Arndt v. Frye, 
App., 20 S.W.2d 920—State ex rei. 
Dean v. Daues, 14 S.W.2d 990, 321 
Mo. 1126, quashing opinion Dean v. 
Dean, App., 1 S.W.2d 235, and opin¬ 
ion conformed to 15 S.W.2d 1116— 
State ex rei. AI. G. Barnes Arause- 
ment Co. v. Trimble, 300 S.W. 1064, 
318 Mo. 274—State ex rei. Locke 
V. Trimble, 298 S.W. 782—State ex 
rei. Kilkenny v. Daues, 289 S.W. 
550, quashing certiorari Kilkenny 
V. Kilkenny, 279 S.W. 184, 220 Mo. 
App. 535—State ex rei. Koenen v. 
Daues, 288 S.W. 14, quashing cer¬ 
tiorari Koenen v. Terminal Rail- 
road Ass'n, App., 280 S.W.* 73— 
State ex rei. Chicago & A, R Co. 
V. Allen, 236 S.W. 868, 291 Mo. 206, 
quashing certiorari Wagner v. Chi¬ 
cago & A. R. Co., 232 S.W. 771, 209 
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clusion reached by applying the law to the facts, 
where it had reached a different conclusion in ap¬ 
plying the law to a similar state of facts. ^ 

Findings based on personat knowledge and in~ 
spection. The rule that the findings of fact will not 
be reviewed applies with peculiar force where the 
findings are based, either in whole or in part, on 
personal knowledge and inspection.*^ 

As authorized hy constitutional or statufory pro- 
Vision, In some States, by virtue of constitutional 
or statutory provisions, the reviewing court may 
review the evidence and inquire into matters of 
fact.s Such statutes either are applicable to cer¬ 
tiorari in general or are special in their applica- 
tion and provide that the powers of the court as 
to the extent of the review shall be enlarged when 
the writ is sued out from or to certain courts or in 
special designated cases,^ such as in equity cases.^® 
The usual purport of such statutes is that the court 
shall, without regarding technical ornissions, im- 
perfections, or defects which did not affect the mer- 
its, determine disputed questions of fact as well 
as of law, or that the court shall inquire whether 
there was any competent proof of all the facts 
necessary to be proved, and dispose of the case as 
law and justice may require.^i Furthermore, as 
has been held, where a finding of fact is simply a 


deduction from other facts reported for review, and 
the ultimate fact in question is purely the resuit of 
reasoning, the reviewing court may judge of its cor- 
rectness and draw its own conclusions from the 
facts reported.^2 has been held, however, that 
a statute authorizing the court to enter such judg- 
ment as the court below should have rendered, or 
to make such order, judgment, or decree as law 
and justice require, does not enlarge the authority 
of the court so as to enable it to review the evi¬ 
dence. 

b. Weight and Snfficiency of Evidence 

(1) General rule 

(2) Limitation of rule 

(1)' General Rule 

As a general rule, the weight and sufficiency of the 
evidence as to the facts on which the iower courfs de<> 
cision or finding was based, wili not be reviewed. 

Where no jurisdictional fact is in dispute, the 
review on certiorari, as a general rule, does not ex- 
tend to the consideration of the probative force of 
conflicting testimony, and, therefore, where there 
is some evidence, the weight and sufficiency thereof 
as to the facts on which the determination below 
was based, ordinarily, will not be considered.^^ In 
any event the weight and sufficiency of the evi- 


Mo.App. 121—state ex rei. Com- 
monwealth Trust Co. v. Reynolds, 
213 S.W. 804, 278 Mo. 695. 

Supreme court cannot substitute 
its owu judgment on the facts for 
that of court of appeals, but is con- 
cerned only with conflict between 
opinion of court of appeals and opin- 
ions of supreme court.—State ex rei. 
Sei V. Haid, 61 S.W.2d 950, 332 Mo. 
1061, quashing certiorari Sei v. A. 
Guthrie & Co., App., 50 S.W.2d 664. 

6. Mo.—State ex rei. Golloday v. 
Shain, 110 S.W.2d 719, quashing, 
Myers v. Golloday, App., 104 S. 
W.2d 1007. 

7. lowa.—Jordan v. Hayne, 36 lowa 
9. 

N.Y.—People V. Dolge, 45 Hun 310, 
12 N.Y.St. 431, affirmed 18 N.B. 
483, 110 N.Y. 680—Peo."v. Morgan, 
65 Barb. 473, 1 Thomps. C. 101, 
reversed on other grounds 55 N. 
Y. 587. 

8. La.—^Davenport v. Adler, 26 So. 
836, 52 La.Ann. 263. 

W.Va.—Copley v. Trent, 188 S.E. 138. 

TTnder a constitutional provision 
giving the supreme court, on cer¬ 
tiorari, the same power and author¬ 
ity to review a decision of the court 
of appeals as if the case had been 
carried to the supreme court direct- 
ly by appeal, the supreme court, once 
the writ of review is granted and the 


case is brought up, has the same 
jurisdiction to determine as to its 
facts, as well as the law applicable 
thereto, as it would were the case 
directly appealable.—^Davenport v. 
Adler, 26 So. 836, 52 La.Ann. 263. 

In Pennsylvania, although the re¬ 
viewing court may review evidence, 
it can only determine whether there 
has been error of law committed.— 
In re Incorporation of Elkland 
Leather Workers’ Ass'n, Pa., 198 A. 
13. 

9. N.J,—State V. Block, 44 A. 208, 
63 N.J.Law 508. 

11 C.J. p 203 note 68 [a]. 

10. 111.—Peingold v. Feingold, 177 
N.E. 881, 345 111. 203. 

Utah,—Benson v. Rozzelle, 39 P.2d 
1113, 85 Utah 582. 

Xn Tennessee 

(1) Under a statute making the 
findings of the chancellor and court 
of appeals, to the extent that they 
concur, conclusive, if there is evi¬ 
dence to support them, on the su¬ 
preme court, a review of facts in a 
case presented to the supreme court 
on certiorari is only permissible to 
extent that findings of the chancel¬ 
lor and court of appeals are contra- 
dictory.—Cooley v. East & West Ins. 
Co., 61 S.W.2d 656, 166 Tenn. 405— 
Miller v. Kendrick, 285 S.W. 51, 153 
Tenn. 596. 


(2) Where the cancellor^s finding 
is not appealed from, nor concurrent 
finding made by court of appeals, su¬ 
preme court need not read evidence 
to determine facts relied on.—Eding- 
ton V. Kreis-Keener Shoe Co., 283 
S.W. 987, 153 Tenn. $23. 

Iu Washington, under Remington 
Rev.St. § 391, the supreme court will 
pass on a question of fact, in an ac- 
tion for equitable relief, only where 
the evidence is brought up by a 
statement of facts, and not by a bili 
of exceptions.—State ex rei. North¬ 
east Transp. Co. v. Superior Court 
of King County, Wash., 77 P.2d 1012. 

11. W.Va.—Copley v. Trent, 188 S. 
E. 138. 

12. Pa.—In re Dorrance’s Estate, 
163 A. 303, 309 Pa. 151, certiorari 
denied Dorrance v. Commonwealth 
of Pennsylvania, 53 S.Ct. 222, 287 
U.S. 660, 77 L.Ed, 570, and affirmed 
In re Dorrance’s Estate, 172 A. 
900. 

13. Mass.—^Farmington River Wa- 
ter Power Co. v. Berkshire County, 
112 Mass. 206. 

14. U.S.—Stringfellow v. Atlantic 
Coast Line R. Co., Pia., 54 S.Ct. 
175, 290 U.S. 322, 78 L.Ed. 339, re- 
versing, C.C.A., 64 P.2d 173, cer¬ 
tiorari granted 54 S.Ct. 50, 290 U. 
S. 608, 78 L.Ed. 532, certiorari 
granted Atlantic Coast Line R. Co. 
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dence will not be reviewed where tbe reviewing 
court orders a new trial on another ground.^^ 

Credibility of witn esses. In accordance with the 
general rule against a review of the weight and 
sufficiency of the evidence, the reviewing court, 
ordinarily, will not inquire into the credibility of 
the witnesses.i^ It has been held, however, that 
the court in passing on certiorari, where questions 


of fact are involved and the evidence is conflicting, 
may, in its discretion pass on the credibility of the 
witnesses.^'^ 

(2) Limitation of Rule 

The evidence may be reviewed, in some States, for 
the purpose of ascertaining whether the lower court’s 
finding is supported by any evidence, or whether it is 
clearly against the weight of the evidence. 


V. Stringfellow, 54 S.Ct. 52, 290 U. 
S. 608, 78 L.Ed. 532. 

Ala.—^Wunderlich v. Southern Const. 
Co., 174 So. 318, 234 Ala. 178. de- 
nying certiorari 174 So. 317, 27 
Ala.App. 45S—^Peck v. Henderson, 

115 So. 262, 218 Ala. 233, denying 
certiorari 118 So. 258, 22 Ala.App. 
541—Bolen Bros. v. Miller, 117 So. 
462, 218 Ala. 12, denying certiorari 

116 So. 508, 22 Ala.App. 476—New 
River Coal Co. v. Files, 109 So.' 
360, 215 Ala. 64. 

Cal.—Garvin v. Chambers, 232 P. 
696, 195 Cal. 212—Fuller v. Board 
of Medica! Examiners, 59 P.2d 171, 
14 Cal.App.2d 734—^Los Angeles 
County V. Industrial Accident 
Commission, 56 P.2d 577, 13 Cal. 
App.2d 69—Karz v. Department of 
Professional and Vocational Stand- 
ards, 54 P,2d 35, 11 Cal.App.2d 554 
—Rinaldo v. Board of Medical Ex¬ 
aminers of State of California, 42 
P.2d 724, 5 CaI.App.2d 345—Los 
Angeles Bond & Securities Co. v. 
Superior Court in and for Los An¬ 
geles County, 37 P.2d 159, 1 Cal, 
App.2d 634—Horstmyer v. Trial 
Board of City of Sacramento, 
App., 69 P.2d 1021—Shepherd v. 
Board of Sup’rs of San Joaquin 
County, 30 P.2d 578, 137 Cal.App. 
421—^Winning v. Board of Dental 
Examiners, 300 P. 866, 114 Cal. 
App. 658—^Donovan v. Board of 
Police Com’rs of City and County 
of San Francisco, 163 P. 69, 32 Cal. 
App. 392. 

Fia,—Robbins Holding Co. v. Morris, 
17’9 So, 404—City of Jacksonville 
Beach v. Waybright, 178 So. 401— 
Blue Belt Fertilizer Co. v. Pullen, 
169 So. 615, 125 Fla. 164—Mutual 
Life Ins. Co. of New York v. John¬ 
son, 166 So. 442, 122 Fla. 567—Sev- 
en Seas v. Buckholtz, 163 So. 567, 
121 Fla. 205—^American Ry. Exp. 
Co. V. Fegenbush, 144 So. 320, 107 
Fla. 145—^Hamway v. Seaboard Air 
Line Ry. Co., 136 So. 628, 101 Fla. 
1483—Medlin-Peacock Buick Co. v. 
Broward, 135 So. 156, 101 Fla. 600 
—^Atlantic Coast Line R. Co. v. 
Florida Fine FTuit Co., 112 So. 66, 
93 Fla. 161, aifirmed 113 So. 384, 
93 Fla. 161, 171—^American Ry. Ex¬ 
press Co. V. Weatherford, 93 So. 
740, 84 Fla. 264. 

111.—Overstreet v. Illinois Power & 
Light Corporation, 190 N.E. 676, 
356 111. 378—Heppe v. Mooberry, 
183 N.E. 636, 350 111. 641—Crocher 


V. Abel, ISO N.E. 852, 34S 111. 269— 
Carroll v. Houston, 173 N.E. 657, 
341 111. 531—Hughes v. Board of 
Appeals of City of Chicago, 156 N. 
E. 350, 325 111. 109—Liska v. Chi¬ 
cago Rys. Co.. 149 N.E. 469, 31S 
111. 570—Schlatter v. Triebel, 120 
N.E. 289, 284 111. 412, affirming 20S 

111. App. 504—^Hahnemann Hospital 
V. Industrial Board of Illinois, 118 
N.E. 767, 282 111. 316. 

Mich.—Carroll v. City Commission of 
Grand Rapids, 253 N.W. 240, 266 
Mich. 123—MeComb v. City Coun- 
cil of Lansing, 250 N.W. 326, 264 
Mich. 609—Story & Clark Piano 
Co. V. Ottawa Circuit Judge, 179 
N.W. 254, 212 Mich. 1—McDonald 
V, Hali, 159 N.W. 358, 193 Mich. 50. 
Minn.—In re Mason, 181 N.W. 570, 
147 Minn. 383. 

Mo.—State ex rei. Horton v. Clark, 
9 S.W.2d 635, 320 Mo. 1190. 
l^ev.—Cornbleet v. Second Judicial 
Dist. Ct., 73 P.2d 828—Covington 

V. Second Judicial Dist. in and for 
Washoe County, 50 P.2d 517, 56 
Nev. 313. 

N.J.—Central Pennsylvania Quarry 
Stripping & Construction Co. v. 
Court of Common Pleas of Hud- 
son County, 169 A. 712, 112 N.J. 
Law 22—Sallmenn v. Borough of 
North Arlington, 160 A. 33, 10 N. 
J.Misc. 538. 

N.D.—Peterson v. Points, 275 N.W. 
867, 67 N.D. 631—State ex rei. 01- 
son V. Welford, 260 N.W. 593, 65 
N.D. 522—Lincoln Addition Im- 
provement Co. v. Lenhart, 195 N. 

W. 33, 50 N.D. 25—Baker v. Len¬ 
hart, 195 N.W. 16, 17, 50 N.D. 30, 
citing Corpus Juris —Mogaard v. 
Robinson, 187 N.W. 142, 147, 48 
N.D. 859, citing Corpus Juris. 

Pa,—Appeal of Walker, 144 A. 288, 
294 Pa. 385—In re Mark, 176 A. 
254, 115 Pa.Super. 256. 

R.I.—Hanna v. Board of Aldermen 
of City of Pawtucket, 173 A. 358, 
54 R.L 392—^Di lorio v. Easton, 
167 A. 137, 53 R.I. 429—Browning 
V. Browning, 164 A. 508, 53 R.I. 

112, citing Corpus Juris —Bishop v. 
Superior Court, 144 A. 433, 50 R.L 
13. 

11 C.J. p 204 note 70. 

“The writ cannot be used for the 
purpose of determining whether or 
not the evidence was sufficient, in 
the opinion of the reviewing court, 
to support the particular decision 
complained of, provided the inferior 
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tribunal or board had jurisdiction 
and the record discloses substantial 
evidence to support the decision.”— 
Puller V. Board of Medical Examin¬ 
ers, 59 P.2d 171, 175, 14 Cal.App.2d 
734—Winning v. Board of Dental 
Examiners, 300 P. 866. 114 Cal.App. 
658. 

Buliug or finding on weight of evi¬ 
dence 

(1) Ruling of court of appeals 
that evidence did not support repli- 
cation to plea in abatement, so that 
verdict on affirmative charge for de¬ 
fendant was proper, is not review- 
able by supreme court on certiorari. 
—Box V. Metropolitan Life Ins. Co., 
168 So. 220, 232 Ala. 447, denying 
certiorari, 168 So. 209, 27 Ala.App. 
21, reversed 168 So. 216, 232 Ala. 1, 
and 168 So. 217, 232 Ala. 321. 

(2) Finding of court of appeals 
that there was sufficient evidence to 
take case to jury will not be review¬ 
ed by supreme court on certiorari.— 
Williams v. State, 133 So. 737, 222 
Ala. 584, denying certiorari 133 So. 
736, 24 Ala.App. 225—Russo v. State, 
133 So. 926, 24 Ala.App. 680, two 
cases—Raley v. State, 133 So. 925, 24 
Ala.App. 676. 

Supreme court cannot considex 
transcript of evidence to pass on the 
preponderance of evidence as to find- 
ings of fact made by the inferior 
court, the record of whose proceed- 
ings is before the reviewing court.— 
Baur V. Town CouncU of Narragan- 
sett. 99 A. 11, 39 R.I. 500. 

15. Ga.—Georgia Power Co. v. 
Puckett, 182 S.E. 384, 181 Ga. 386, 
reversing 179 S.E. 284, 50 Ga.App. 
720, vacated 182 S.E. 623, 52 Ga. 
App. 127. 

le. IlL—Crocher v. Abel, 180 N.E. 
852, 348 111. 269. 

Mich.—^People v. Swanson, 185 N.W. 
844, 217 Mich. 103—Carver v. 

Chapell, 37 N.W. 879, 70 Mich. 49. 
Minn.—In re Mason, 181 N.W. 570, 
147 Minn. 383. 

Nev.—Covington v. Second Judicial 
Dist. Court in and for Washoe 
County, 50 P.2d 517, 56 Nev. 313. 
N.J.—Independence v. Pompton, 9 N. 
J.Law 209. 

17. Ga.—Brown v. Mostelier, 182 S. 
E. 519, 181 Ga. 457—Connally Re- 
alty Co. V. Nalley, 143 S.E. 786, 38 
Ga.App. 292—Atlantic Coast Line 
R. Co. V. Thomas, 77 S.E. 13» 12 
t Ga.App. 209. 
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In some States, however, either by statute or the 
established local practice, a review of the evidence 
is permissible for the purpose of determining wheth- 
er the finding or decision of the inferior tribunal 
is supported by any competent evidence or whether 
it is so clearly against the weight of the evidence 
that it would not be permitted to stand if it were 
the verdict of a jury,i^ a review of the evidence, in 
such cases, being permitted on the theory, where 
not affected by statute, that the error or question 
is one of law.^^ The weight and sufficiency of the 
evidence may also be reviewed where the re is no 
competent evidence on which the finding or decision 
is based;2® or where, if there is evidence, it is so 
inherently improbable as to constitute no evidence 


at all;2i or where there is only evidence illegally 
admitted, and the conclusions of the judge are 
founded on such illegal evidence;-- or where the 
finding clearly indicates that the evidence was not 
duly considered, or an erroneous rule of law was 
applied to the evidence or where the weight of 
the evidence is the sole ground on which the re¬ 
view is rested.24 

In Georgia, the superior court has original dis- 
cretion, where questions of fact are involved and 
the evidence is conflicting, in reviewdng the evi- 

dence.25 

In New York, while earlier cases supported the 
general rule that the weight or sufficiency of the 


18. Ala.—Paramount Coal Co. v. 

Williams, 108 So. 7, 214 Ala. 394. 
Fla.—Medlin-Peacock Buick Co. v. 
Broward, 135 So. 156, 101 Pia. 600 
—American Ry. Express Co. v. 
Weatherford, 93 So. 740, 84 Fla. 
264. 

Idaho.—^Vaught v. District Court of 
Fourth Judicial Dist. in and for 
Camas County, 269 P. 595, 46 Ida¬ 
ho 642. 

III, —Overslreet v. Illinois Power & 
Light Corporation, 190 N.B. 676, 
356 111. 378—Crocher v. Abel, 180 
N.E. 852, 348 111. 269. 

Minn.—In re Mason, 181 N.W. 570, 
147 Minn. 383. 

Pa,—Appeal of Walker, 144 A. 288, 
294 P. 385—Sterrett v. MacLean, 
143 A. 189, 293 Pa. 557—In re 
Mark, 176 A. 254, 115 Pa.Super. 
256. 

R. I.—Hanna v. Board of Aldermen 
of City of Pawtucket, 173 A. 358, 
54 R.I. 392—Di lorio v. Easton, 167 
A 137, 53 R.I. 429—Broviiing v. 
Browning, 164 A. 508, 53 R.I. 112— 
Fainardi v. Dunn, 128 A. 207, 46 
R.I. 344. 

S. C.—McKnight v. Smith, 189 S.E. 
361, 182 S.C. 378—Smith v. Saye, 
125 S.E. 269, 130 S.C. 20. 

Tenn.—Tennessee Rooflng & Tile Co. 
V. Ely, 21 S.W.2d 398, 159 Tenn. 
628. 

11 C.J. p 204 note 73. 

tXxLder moratorium act 
The scope of review on certiorari 
under a Moratorium Act, providing 
for a speedy review, to prevent a 
miscarriage of justice, is more com¬ 
prehensive than in ordinary cases, 
and supreme court, under such stat¬ 
ute, will determine whether there is 
4ny substantial competent evidence 
to sustain trial courfs findings.— 
Peterson v. Points, N.D., 275 N.W. 
867. 

Withdrawing case from jury 

An assignment that the chancellor 
erred in withdrawing case from jury 
at close of all the evidence presents 
the same question presented by as¬ 


signment, on appeal in error in ac- 
tion at law, that trial court erred 
in sustaining motion for directed 
verdict, which presents question of 
law and not question of fact, and 
hence, on certiorari, supreme court 
examines all evidence in record to 
determine whether court of appeals 
properly decided such question of 
law.—Lincoln County Bank v. Mad- 
dox, Tenn.App., 114 S.W.2d 821. 

In Idchigau 

The court will review the evidence 
only to ascertain and determine 
whether a total absence of testimony 
on a material fact leaves the find¬ 
ings or verdict destitute of eviden- 
tial support, and not to see whether 
the findings or verdict are against 
the great weight of the evidence.— 
People V. Swanson, 185 N.W. 844, 217 
Mich. 103—Story & Clark Piano Co. 
V. Ottawa Circuit Judge, 179 N.W. 
254, 212 Mich. 1. 

19. Ala.—^Paramount Coal Co. v. 
Williams, 108 So. 7, 214 Ala. 394. 

La.—C. H. Rice & Son v. Payne, 92 
So. 395, 151 La. 949. 

Minn.—State v. Buckham, 121 N.W. 
217, 108 Minn. 8. 

Pa.—In re Incorporation of Elkland 
Leather Workers’ Ass’n, 198 A. 13. 

R. I.—Hanna v. Board of Aldermen 
of City of Pawtucket, 173 A. 358, 
54 R.I. 392—^Fainardi v. Dunn, 128 
A. 207, 46 R.I. 344. 

S. C.—State v. State Canvassers, 68 
S.E. 676, 86 S.C. 451. 

Tenn.—Lincoln County Bank v. Mad- 
dox, App., 114 S.W.2d 821—^Ray v. 
Crain, 80 S.W.2d 113, 18 Tenn.App. 
603. 

Review of questions of law in gen¬ 
eral see supra § 151. 

20. Cal,—^Rinaldo v. Board of Medi- 
cal Examiners of State of Califor- 
nia, 42 P.2d 724, 5 Cal.App.2d 345. 

N.J.—Somers v. Wescoat, 49 A 462, 
66 N.J.Law 551. 

Tenn,—Ray v, Crain, 80 S.W,2d 113, 
18 Tenn.App. 603. 

21. Cal.—^Winning v. Board of Den- 

317 


tal Examiners, 300 P. 866, 114 Cal. 
App. 658. 

22. N.J.—Somers v. Wescoat, 49 A. 
462, 66 N.J.Law 551. 

23. Fla.—Mutual Life Ins. Co. of 
New York v. Johnson, 166 So. 442, 
122 Fla. 567—^Western Union Tele- 
graph Co. v. Michel, 163 So. 86, 120 
Fla. 511—^American Ry. Exp. Co. 
V. Fegenbush, 144 So. 320, 107 Fla. 
145—Medlin-Peacock Buick Co. v. 
Broward, 135 So. 156, 101 Fla, 600 
—^Atlantic Coast Line R. Co. v. 
Florida Fine Fruit Co., 112 So. 66, 
93 Fla. 161, affirmed 113 So. 384, 
93 Fla. 161, 171—American Ry. 
Express Co. v. Weatherford, 93 So. 
740, 84 Fla. 264. 

Before supreme court, cau look in- 
to sufficiency of evidence, there must 
be some showing that Circuit court 
enforced wrong view of law in re- 
viewing case on evidence and that it 
applied such wrong rule of law to 
its own appellate consideration and 
weighing of evidence and that case 
is one where legal sufficiency of evi¬ 
dence to warrant particular judg- 
ment appealed from was appropri- 
ately raised and presented on appeal 
to Circuit court as ground for re- 
versal.—Mutual Life Ins. Co. pf New 
York V. Johnson, 166 So. 442, 122 
Fla. 567. 

24. N.J.—City of Asbury Park v. 
Knight, 186 A. 721, 14 N.J.Misc. 
706. 

25. Ga.—Brown v. Mosteller, 182 
S.E. 519, 181 Ga. 457—Connally Re- 
alty Co. V. Nalley, 143 S.E. 786, 38 
Ga.App. 292. 

“The function of a judge of the 
superior court, in reviewing the evi¬ 
dence upon certiorari, is very sim- 
ilar to that which he exercises in 
reviewing the evidence upon mo¬ 
tion for a new trial. ... It is 
an original discretion, and with it is 
coupled the right to pass upon the 
credibility of the witnesses.’*— 
Brown v. Mosteller, supra—Atlantic 
Coast Line R. Co. v. Thomas, 77 S.E. 
13, 14, 12 Ga.‘App. 209. 
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evidence is not reviewable,^^ under the express 
provisions of the Civil Practice Act § 1304, the 
rule now is that the sufficiency of the evidence is 
reviewable but the only question to be determin- 
ed, if there is any competent proof of the facts 
necessary to be proved, is whether there is such a 
preponderance of proof against the facts found that 
a verdict affirming the existence of such facts 
would be set aside by the court as against the 
weight of the evidence.^^ 

Necessity that all of evidence be before court. 
In any event, the sufficiency of evidence to support 
a finding cannot be reviewed unless all the evidence 
is before the reviewing court.^^ 

c. Examination of Evidence to Determine Ju- 
risdiction 

The sufficiency of the evidence may be reviewed in 
determining Jurisdictionai facts. 


As an exception to the general rule that the suf¬ 
ficiency of the evidence will not be reviewed, the 
sufficiency of the evidence may be inquired into in 
determining whether jurisdictionai facts were or 
^'ere not proved, or whether the lower tribunal had 
exceeded its jurisdiction.^® This exception arises 
out of the most important office and function of the 
writ—the keeping of inferior courts and tribunals 
within proper bounds. If the decision of the in¬ 
ferior tribunals as to the sufficiency of the evidence 
to establish jurisdictionai facts was not reviewable, 
certiorari would be of no avail as a remedy against 
an assumption of jurisdiction. For the purpose 
of enabling the reviewing court to determine 
whether jurisdictionai facts were established, it may 
require a return to be made of the evidence on 
which such facts are based.^^ Where, however, 
the question of jurisdiction is determined by an in¬ 
ferior tribunal board, or officer whose jurisdiction 


26. N.Y.—^People v. New York Fire 
Comrs., 2 N.E. 613, 100 N.Y. 82. 

11 C.J. p 205 note 76. 

27. N.Y.—Jones v. Loughman, 28S 
N.Y.S. 44, 247 App.Div. 416. 

11 C.J. p 205 note 77. 

Uader Civil Service Ziaw § 22; as 
amended by L.1920 c 833, the remedy 
of certiorari to review the removal 
of honorably discharged war veter¬ 
ans from the public service extends 
to the sufficiency of the evidence to 
justify dismissal.—^People ex rei. 
Davis v. Sayer, 200 N.Y.S. 134, 205 
App.Div. 562. 

28. N.Y.—Jones v. Lou^rhman, 288 
N.Y.S. 44. 247 App.Div. 416—Peo- 
ple ex rei Berg v. Board of Educa- 
tion of City of Utica, 210 N.Y.S. 
686, 213 App.Div. 357—People ex 
rei. Delaware County v. State Tax 
Commission, 172 N.Y.S. 445, 184 
App.Div. 691. 

11 C.J. p 205 note 78. 

Determination of board of educa- 
tion as' to amount due architect for 
Services in submitting pians for 
school building is conclusive, if sup- 
ported by evidence; but it may be 
modified or annulled by appellate 
division in interest of justice, if it is 
contrary to, or not justified by, evi¬ 
dence.—People ex rei. Bergr v. Board 
of Education of City of Utica, 210 
N.Y.S. 686, 213 App.Div. 357. 

29. Mass.—New York Cent., etc., R. 
Co. V. Middlesex County, 108 N.E. 
506, 220 Mass. 569. 

Mich.^In re Phillips, 117 N.W. 630, 
154*Mich. 139. 

NJ.—New Jersey Produce Co. v. 
Gluck, 74 A. 443, 79 N.J.Law 115. 

30. Cal.—Titeomb v. Superior Court 
in and for Santa Clara County, 29 
P.2d 206, 220 Cal. 34—Hotalingr v. 
Superior Court, City and County 


■ of San Francisco, 217 P. 73, 191 
Cal. 501, 29 A.L.R. 127—Miller & 
Lux V. Board of Sup’rs of Madera 
• County, 208 P. 304, 189 Cal. 254— 
In re Paulsen’s Estate, 178 P. 143, 
179 Cal. 528—^Rinaldo v. Board of 
Medical Examiners of State of 
California, 42 P.2d 724, 5 CaLApp. 
2d 345—Los Angreles Bond & Se- 
curities Co. v. Superior Court in 
and for Los Angeles County, 37 P. 
2d 159, 1 Cal.App.2d 634—Security- 
First Nat. Bank v. Board of Sup'rs 
of Riverside County, 26 P.2d 862, 
135 Cal.App. 208—Mannix v. Su¬ 
perior Court in and for Sacramen¬ 
to County, 24 P.2d 507, 133 Cal. 
App. 740—^Winning v. Board of 
Dental Examiners, 300 P. 866, 114 
Cal.App. 658—Miller v. Superior 
Court in and for City and County 
of San Francisco, 258 P. 614, 84 
Cal.App. 605—^Miller v. Superior 
Court in and for Los Angeles 
County, 217 P. 817, 63 Cal.App. 1. 

Fla.—^Western Union Telegraph Co. 
V. Michel, 163 So. 86, 120 Fla. 511— 
Atlantic Coast Line R. Co. v. Flori¬ 
da Pine Fruit Co., 112 So. 66, 93 
Fla. 161, 113 So. 384, 93 Fla. 161, 
171—^American Ry. Express Co. v. 
Weatherford, 93 So. 740, 84 Fla. 
264. 

Idaho.—Mays v. District Court of 
Sixth Judicial Dist, in and for 
Butte County, 237 P. 700, 40 Idaho 
798—Hay v, Hay, 232 P. 895, * 40 
Idaho 159. 

111.—Crocher v. Abel, 180 N.E. 852, 
855, 348 111. 269, citing Corpus 
Juris—Carroll v. Houston, 173 N. 
.E. 657, 341 111. 531—Hahnemann 
Hospital v. Indus trial Board of Il¬ 
linois. 118 NE. 767. 282 111. 316. 

NJ.—Compton v. Compton, 173 A. 
101, 113 NJ.Law 171. 

N.D.—Peterson v. Points, 275 NW. 
867—^Lincoln Addition Improve- 

318 


ment Co. v. Lenhart, 195 NW. 33, 
50 ND. 25—Baker v. Lenhart, 195 
N.W. 16, 50 N.D. 30. 

Pa.—Appeal of Walker, 144 A. 288, 
294 Pa. 385—In re Mark, 176 A. 
254, 115 Pa.Super. 256. 

R.I.—^De lorio v. Easton, 167 A. 
137, 53 R.I. 429—BroWning v. 

Browning, 164 A. 508, 53 R.I. 112 
—Fainardi v. Dunn, 128 A. 207, 46 
R.I. 344. 

Utah.—Board of Equalization of 
Kane County v. State Tax Com¬ 
mission of Utah, 50 P.2d 418, 88 
Utah 219, rehearing denied 54 P. 
2d 1214, 88 Utah 228—Pincock v. 
Kimball, 228 P. 221, 64 Utah 4. 

Sole purpose of review 

On certiorari, the evidence adduced 
on the hearing before an inferior 
board or tribunal of limited jurisdic¬ 
tion may be brought up to the re¬ 
viewing court for the sole purpose 
of determining whether the finding 
of a jurisdictionai fact by such board 
or tribunal is sustainable by the evi¬ 
dence, and if there be no evidence to 
sustain such decision, it must be 
annulled.—Garvin v. Chambers, 232 
P. 696, 195 Cal. 212. 

Zu abseuce of evideuce to support 
lower court’s fact findings giving 
lower court jurisdiction, lower court 
has no jurisdiction to decide issue. 
—Crocher v. Abel, 180 N.E. 852, 348 
111. 269. 

Review as limited to matters of ju¬ 
risdiction in general see supra § 
151. 

31. Cal.—Stumpf v. San Luis Obispo 
County, 63 P. 663, 131 Cal. 364, 82 
Am.S.R. 350. 

IU.—Carroll v. Houston, 173 N.E. 657, 
341 111. 531. 

11 C.J. p 205 note 80. 

Necessity for return of evidence gen- 
erally see supra § 125. 
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of a proceeding is challenged on evidence aliunde 
the record, and on evidence justifying a conclusion 
for or against such jurisdiction, the court entertain- 
ing the proceedings on writ of review cannot in- 
terfere with the conclusion reached, it being the re¬ 
suit of the exercise of a necessary discretion vested 
in ali tribunals, boards, and officers exercising judi- 
cial functions;32 where the evidence before 

the inferior tribunal does not establish jurisdiction- 
al facts, a finding of such facts does not preclude 
an inquiry by the reviewing court as to whether the 
finding is supported by the evidence.33 


§ 173. Harmless Error 

Harmless errors may be dlsregarded on review. 

Mere technical irregularities or formal errors 
not affecting the merits of the case and by which 
the complaining party was not prejudiced may be 
disregarded, on the review.34 Thus, where a court 
correctly denies a motion to modify a decree, the 
fact that its refusal is based on wrong reasons is 
immaterial.3^ 


K. DETERMINATION AXD DISPOSITIOR OF CAUSE 


§ 174. In General 

Uniess otherwlse provided, the general rule is that 
judgment on certiorari shouid be that the writ or the 
proceedings below be quashed or affirmed. 

Uniess otherwise provided, the judgment on cer¬ 
tiorari shouid be that the writ or the proceedings 


below be quashed, or that they be affirmed,^® and 
a reviewing court has no power to annui, modify, 
or revoke any action of the inferior tribunal where 
it has regularly pursued its authority, no matter 
how erroneous the decision may be.^*^ Also, it has 
been held that the reviewing court has no power to 


32. Cal.—Imperial Water Co. v. Im- 
perial County, 120 P. 780, 162 Cal. 
14. 

11 C.J. P 206 note 81. 

33. Cal.—Security-First Nat. Bank 
V. Board of Sup*rs of Riverside 
County, 26 P.2d 862, 135 Cal.App. 
208. 

As to power of lK>ard 
When board has power to act only 
on given facts, and there is no evi¬ 
dence to Show existence of those 
facts, finding that facts do exist can¬ 
not foreclose inquiry by court under 
writ of certiorari.—Smith v. Board 
of Police Com’rs of City of Los An- 
geles, 36 P.2d 670, 1 Cal.App.2d 292. 

34. Ala,—Cable-Burton Piano Co. v. 
Thomas, 152 So. 468, 228 Ala. 112, 
denying certiorari 152 So. 466, 26 
Ala.App. 26. 

Ga.—Bullard v. Rolader, 110 S.E. 16, 
152 Ga. 369, affirming 107 S.E. 548, 
26 Ga.App. 742—^Peck v. Calhoun, 
145 S.E. 528, 38 Ga.App. 764. 

Nev.—State v. McFadden, 182 P. 745, 
43 Nev. 140. 

11 C.J. p 208 note 6. 

IxL filing abstract 

On certiorari to review a judg¬ 
ment of a court of appeals, the fact 
that relators filed what they called 
a separate abstract of the record, 
which was the abstract of record 
used in the Court of Appeals, and 
which was the same as the abstract 
made a part of return of the Court 
of Appeals as required, could not 
prejudice respondents and cannot be 
complained of by them.—State ex rei. 
Seibel v. Trimble, 253 S.W. 215, 299 
Mo. 164, quashing certiorari Price v. 
Seibel. App., 253 S.W. 212. 

Uotion to strilEe or demurrer 
Whether an amended plea, wholly 


failing to state a permissible de¬ 
fense, is eliminated, on motion to 
strike or on demurrer, is immaterial, 
where both are filed.—Hodges v. 
Lamar, 161 So. 81, 119 Fla. 566. 

OverrulizLg demurrers 
Whether the overruling of de¬ 
murrers to special counts shouid be 
regarded as harmless on the theor;^ 
that the evidence conclusively show- 
ed that plaintiff was entitled to re- 
cover on the common counts or on 
the theory that the verdict shouid be 
referred to the common counts, al- 
though the evidence was in confiict, 
involves an inquiry of fact which 
the ‘supreme court will not make on 
certiorari to review a judgment of 
the court of appeals.—^Ex parte E. 
C. Payne Lumber Co., 87 So. 876, 205 
Ala. 259, conformed to Simpson v. 
E. C. Payne Lumber Co., 87 So. 876, 
17 Ala.App. 665. 

35. lowa.—^Lewis v. Brennan, 120 
N.W. 332, 141 lowa 585. 

36. Ala,—Towns v. Malone, 116 So. 
131, 217 Ala. 273. 

Ark.—Bertig Bros. v. Independent 
Gin Co., 228 S.W. 392, 147 Ark. 581. 
Colo.—State Civil Service Commis- 
sion of Colorado v. Cummings, 265' 
P. 687, 83 Colo. 379. 

Fla.—Tamiami Trail Tours v. Rail- 
road Commission, 174 So. 451, 128 
Fla. 25—Bringley v. C. I. T. Cor¬ 
poration, 160 So. 680, 119 Fla. 529 
—Great American Ins. Co. of New 
Tork V. Peters, 141 So. 322, 105 
Fla. 380—^Ulsch v. Mountain City 
Mill Co., 140 So. 218, 103 Fla. 
932, 104 Fla. 418, denying rehear- 
ing 138 So. 483, 103 Fla. 932—Flor¬ 
ida Motor Lines v. Railroad Com'rs, 
129 So. 876, 100 Fla. 538—Pick v. 

1 Adams, 123 So. 547, 98 Fla. 140— 


Atlantic Shell Co. v. Welded Steel 
Products Co., 122 So. 787, 98 Fla. 
6—^American Ry. Express Co. v. 
Weatherford, 98 So. 820, 86 Fla. 
626—^First Nat Bank v. Gibbs, 82 
So.. 618, 78 Fla. 118. 

111.—^Elshoff V. Murray, 235 111.App. 
488. 

lowa.—Independent School Dist. of 
Town of Ogden v. Samuelson, 262 
N.W. 169, 220 lowa 170. 

Mich.—Carroll v. City Commission 
of Grand Rapids, 253 N.W. 240, 
266 Mich. 123. 

Mo.—Schmohl v. Travelers' Ins. Co., 
197 S.W. 60, ansvrering certified 
questions, App., 189 S.W. 597. 
Tenn.—City of Knoxville v. Connors, 
201 S.W. 133, 139 Tenn. 45. 

11 C.J. p 209 note 28. 

Giviug efifect to void judgment 
While it is proper to dismiss a 
writ of certiorari whereby it was 
sought to review a void judgment, 
order of dismissal is invalid in so 
far as it attempted to give effect to 
such judgment.—Little v. McCalla, 
93 S.E. 37, 20 Ga.App. 324. 

Whether certiorari is proper rem- 
edy may be determined.—Morrison 

V. Patterson, 267 N.W. 704, 221 lowa 
883—Samek v. Taylor, 213 N.W. 801, 
203 lowa 1064—Dickson Fruit Co. v. 
District Court of Sac County, 213 N. 

W. 803, 203 lowa 1028. 

37. Cal.—^Puller v. Board of Medi- 
cal Examiners, 59 P.2d 171, 14 Cal. 
App.2d 734—Crow -v. Board of 
Sup’rs of Stanislaus County, 27 P. 
2d 655, 135 Cal.App. 451, hearing 
denied, Sup., 28 P.2d 906—Reid v. 
Superior Court in and for Trinity 
County, 186 P. 634, 44 Cal.App. 
349. 

Affirmance in part or modification 
see infra §§ 177, 178. 
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enter a judgment on the merits of the contro- 
versy,^^ nor to direct the respondent to enter any 
particular order or judgment.^^ However, in somc 
jurisdictions, the reviewing court has the power to 
enter a final judgment under some circumstances, 
as shown infra § 179. 

Although a judgment of dismissal amounts prae- 
tically to an affirmance, it is not strictly regular 
where an affirmance is intended,^^ but very respect- 
able authorities are found to support the dismissal 
or quashal of the writ instead of the affirmance of 
the proceedings under review, and in some States 
the dismissal or quashal of the writ is imperative 
where there is no ground for the writ.*^^ Some- 
times the court will quash the writ and affirm the 
proceedings,^ 2 ^nd this has been held proper prac- 
tice,^^ but even where it is irregular such a judg¬ 
ment has been held not prejudicial.^*^ 


Ordinarily, relief cannot be granted on entirely 
new grounds not presented by the applicant.^5 

Trcated as writ of error. In some cases a writ 
of certiorari improperly sued out will be treated as 
a writ of error and judgment entered accordingly.^6 

Time of entry of judgment. In at least one ju- 
risdiction, it is the practice in the supreme court 
that judgment in extraordinary and prerogative 
writs is entered only at such time as is specially 
ordered by the court.^^ 

§ 175. Affirmance 

The writ shouid be dismissed or the proceedings af- 
flrmed where the reviewing court decides In favor of the 
respondent or where there Is nothing on which the court 
can act. 

The writ shouid be dismissed or the judgment af- 
firmed where the reviewing court decides in favor 
of respondent,^ ^ as when no error appears in the 


Performance of duty of inferior 
tribunal 

Fixing a date for submission of a 
proposed charter to the voters is a 
duty of the charter commission, 
which will not be performed by the 
supreme court on certiorari in man¬ 
damus proceeding-s, when passing up- 
on the validity of prior proceedings 
of the commission.—Harvey v. City 
Commission of City of Port Huron, 
196 N.W. 379, 225 Mich. 368, 

38, Fla.—Tamiami TraiI Tours v. 
Railroad Commission, 174 So. 451, 
12$ Fla. 25. 

nismissal of writ as final on merits 

In certiorari proceedings a writ- 
ten finding reciting, “A re-examina- 
tion of the record and of the case, is 
convincing that no error affirmatively 
appears such as requires a reversal. 
For that reason the writ of cer¬ 
tiorari may be dismissed,” was a 
final judgment on the merits.—Hartz 
V. Wayne Cir. Judge, 129 N.W. 15, 
164 Mich. 35, 36. 

Judgment is neither reversed nor 
afdrmed on certiorari.—Great Ameri¬ 
can Ins. Co. of New York v. Peters, 
141 So. 322, 105 Fla. 380—Ulsch v. 
Mountain City Mill Co., 140 So. 218, 
103 Fla. 932, 104 Fla. 418, denying re- 
hearing 138 So. 483, 103 Fla. 932. 

39. Fla.—Tamiami Trail Tours v. 
Railroad Commission, 174 So. 451, 
128 Fla. 25—Ulsch v. Mountain 
City Mill Co., 140 So. 218, 103 Fla. 
932, 104 Fla. 418, denying rehear- 
ing 138 So. 483, 103 Fla. 932. 

Mo.—State ex rei. Hoyt v. Shain, 
93 S.W.2d 992, 338 Mo. 1208, quash- 
ing opinion in part Lampton Real- 
ty Co. V. Hoyt, App., 80 S.W.2d 
240, conformed to 99 S.W.2d 145— 
State ex rei. L»ong v. Ellison, 199 
S.W. 984, 272 Mo. 571, quashingl 


record Clark v. Long, App., 196 S. 
W. 409—Schmohl v. Travelers' Ins. 
Co., 197 S.W. 60, answering certi- 
fied questions, App., 189 S.AV. 597 
—State ex rei. Lindsay v. Kansas 
City. 20 S.W.2d 7, 225 Mo.App. 139, 
certiorari quashed State ex rei. 
Kansas City v. Trimble, 20 S.W.2d 
17. 322 Mo. 360, prohibition denied 
20 S.W.2d 20, 322 Mo. 368, 20 S. 
W.2d 20 (first and third case) and 
20 S.W,2d 21 (three cases). 

N.Y.—Clark v. Smith, 294 N.Y.S. 106, 
250 App.DiV. 233. 

R.I.—Carpenter v. Town Council of 
Town of Warwick, 124 A. 100, 45 
R.I. 494, 

Utah.—Samrais v. Marks, 252 P. 270, 
69 Utah 26. 

Inferior tribunal adjoumed 

On certiorari to an inferior tribu¬ 
nal, the court shouid not enter a 
Judgment outlining what the inferior 
tribunal shouid find, where such 
tribunal has adjoumed.—State v. 
Mullendore, 161 P. 949, 53 Mont. 

109. 

Remand with directions see infra § 
181. 

40. Nev.—State v. Washoe County, 
6 Nev. 104. 

In Wisconsin 

(1) In some early cases it was 
held reversible error to render a 
judgment of dismissal instead of 
affirming the proceedings.—Owens v. 
State, 27 Wis. 456—Morse v. Spees, 
25 Wis. 543—McNamara v. Spees, 
25 Wis. 539. 

(2) However, in a later case it 
was stated that it is now well set- 
tled that, when the return to the 
writ shows the proceedings were 
with full jurisdiction and regularity, 
it may be quashed.—State v. Daub- 
ner, 87 N.W. 802, 111 Wis. 671. 

320 


41 . 111.—Elshoff V. Murray, 235 111. 
App. 488. 

11 C.J. p 210 note 33. 

42 . N.Y.—Peo. V. Morgan, 65 Barb. 
473, reversed on other grounds 55 
N.Y. 587. 

43 . Ark.—Bertig Bros. v. Independ- 
ent Gin Co., 228 S.W. 392. 147 Ark. 
581. 

44 . Wis.—State v. Oconomowoc, 80 
N.W. 942, 104 Wis. 622. 

45. Porto Rico.—^Rlo v. The Munici- 
pal Court, 16 Porto Rico 773, 776. 
“It is a questionable practice in 

certiorari cases generally, though 
possibly circumstances may exist 
when it would be justified, for the 
court to refuse the relief sought on 
one ground and to grant it on en¬ 
tirely different grounds not present¬ 
ed by the applicant and on ^'hich 
the record is silent.”—Rio v. The 
Municipal Court, supra. 

46 . Mich.—Custer Tp. v. Dawson, 
144 N.W. 862, 178 Mich. 367. 

47 . Mass.—Selectmen of Wakefield 
V. Judge of First Dist. Court of 
Eastern Middlesex, 160 N.E. 427, 
262 Mass. 477. 

48. Fla.—American Ry. Express Co. 
V. Weatherford, 98 So. 820, 86 Fla. 
626. 

Ga.—Parker v. Harling, 176 S.E. 
921, 50 Ga. 50—^Adams v. Bishop, 
166 S.E. 460, 46 Ga.App, 32— 

Fowler v. King, 116 S.E. 54, 29 
Ga.App. 500—Pritehard v. Mayor 
and Aldermen of Savannah, 97 S. 
E. 556, 23 Ga.App. 87. 

Miss.—Board of SupTs of Forrest 
County V. Melton, 86 So. 369, 123 
Miss. 615. 

11 C.J. p 210 note 37. 

: Afllrmlng original judgment 
1 (1) Under Civ.Code 1910 § 5662, 
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record.^9 Where an inferior court failed to follow 
the last expressions of the court of last resort on 
a question, the court of last resort will sustain the 
opinion of the inferior court where it concludes that 
such court was right in so doing,^^ and dismissal 
of the certiorari where there was no error in the 
judgment complained of has been held proper not- 
withstanding the dismissal was based on a provi- 
sion of a statute subsequently declared invalid.^i 
The judgment should be affirmance or dismissal of 
the writ where there is nothing on which the court 
can act when it is impossible to pass intelligent- 
ly upon the questions presented without exploring 
the transcript where no necessity exists for an 
examination of the questions involved;^^ where 
the proceedings sought to be reviewed are ended, 
leaving nothing to be determined;^^ where any 
judgment the reviewing court might make would be 
ineffectual®® as to the real parties in interest;^'^ 


where it is apparent that the inferior tribunal had 
jurisdiction and proceeded regularly;^^ or where 
the review is of the evidence and it is sufficient.^^ 
So judgment will be affirmed without consideration 
of the questions involved, where a statute enacted 
after the decision in the lower tribunal takes awa}’’ 
all subject of controversy.®^ Likewise the judg¬ 
ment Avill be affirmed where the prosecutor has 
failed to proceed wdthin a reasonable time after 
the filing of the return.^^ 

§ 176. Reversal 

The record or proceedings below will be quashed 
where It appears that the tribunal below was without 
Jurisdiction or proceeded irregularly, but immaterlal 
errors do not require a reversal or quashal. 

The record, or the proceedings below, should be 
quashed or vacated where it appears that the tri¬ 
bunal below was without jurisdiction or proceeded 
irregularly. Thus, where the judgments in ac- 


where default judgment is improp- 
erly set aside, on certiorari proper 
judgment is to sustain original judg¬ 
ment.—Daniel v. Citizens’ Loan & 
Guarantee Co., 99 S.E. 226, 23 Ga. 
App. 684. 

(2) Where court of appeals erred 
in reversing judgment of Circuit 
court, supreme court will afiirm 
judgment of Circuit court where no 
reversihle error appears on the tech- 
nical record.—Southern Continental 
Telephone Co. v. Alley, 72 S,W,2d 
555, 167 Tenn. 561. 

49. Ala.—Busby v. State, 93 So. 372, 
18 Ala.App. 549, certiorari denied 
Ex parte Busby, 93 So. 922, 208 
Ala. 696. 

Ga.—Gray v. Jennings, 190 S.E. 444, 
55 Ga.App. 434—^Etheridge v. Tay- 
lor, 137 S.E. 641, 36 Ga.App. 609. 
Mo.—State ex rei Hanna v. Ross, 
App., 286 S.W. 726. 

hT.J.—McCrosson v. Civil Service 
Commission of New Jersey, 174 A. 
548, 113 N.J.Law 406, alfirming 

McCrosson v. Civil Service Com¬ 
mission, 171 A. 553, 12 N.J.Misc. 
365—^Naples v. Civil Service Com¬ 
mission, 171 A. 519, 12 N.J.Misc. 
377, affirmed Naples v. Civil Serv¬ 
ice Commission of New Jersey, 174 
A. 547. 113 N.J.Law 426—Sall- 

menn v. Borough of North Arling- 
tbn, 160 A. 33, 10 N.J.Misc. 538. 

50. Mo.—State ex rei. Kirby v. 
Trimble, 32 S.W.2d 569, 326 Mo. 
675, quashing certiorari Brady v. 
Kirby, 22 S.W.2d 52, 224 Mo.A.pp. 
184—State ex rei. Woodson v. 
Triinble, 287 S.W. 626, quashing 
certiorari to set aside opinion and 
judgment Woodson v. Leo-Green- 
wald Vinegar Co., 272 S.W. 1084, 
220 Mo.App. 831—State ex rei. 
Thomas v. Baues, 283 S.W. 51, 314 
Mo. 13, 45 A.L.R. 1466, affirming 

14 C. J.S.-21 


Thomas v. Chicago, R. I. & P. Ry., 
App., 271 S.W. 862. 

51. Ga.—Bentley v. Anderson-Mc- 
GrifC Hardware Co., 188 S.E. 286, 
54 Ga.App. 478, transferred 184 S. 
E. 297, 181 Ga. 813. 

52. Ga.—Powell v. A. J. Powler & 
Son, 129 S.E. 13, 34 Ga.App. 186— 
Bailey v. Miller Hardware & Pur- 
niture Co,, 119 S.E. 428, 30 Ga,App. 
786. 

Mo.—State ex rei. Calhoun v. Reyn¬ 
olds, 233 S.W. 483, 289 Mo. 506, 
quashing certiorari State ex rei. 
Priest V. Calhoun, 226 S.W. 329, 
207 Mo.App. 149. 

N.J.—Davison v. Breslau, 157 A. 449, 
9 N.J.Misc. 1204—^New Jersey State 
Department of Health v. Hauser, 
157 A. 439, 9 N.J.Misc. 1202. 

11 C.J. p 210 note 38. 

XnsufficiexLcy of retum 

If the facts relied on for reversal 
of a judgment of the common pleas 
do not, on certiorari, appear in the 
return or in any manner entitling 
the sugreme court to consider them, 
the judgment must be affirmed.— 
State v, Voorhees, N.J., 43 A. 571. 

53\i Ark.—Henson v. Braden, 1 S.W. 
2d 70, 176 Ark. 1033. 

54, R.I.—Carpenter v. Town Council 
of Town of Warwick, 124 A. 100, 
45 R.I. 494. 

11 C.J. p 210 note 39. 

XTo meritorious assigfnments 
Where petition to review judgment 
of court of appeals contains no mer¬ 
itorious assignments of error, writ 
must be dismissed.—Middlebrooks v. 
Pugh, 175 S.E. 16, 179 Ga. 64, dis- 
missing certiorari Pugh v. Middle¬ 
brooks, 171 S.B. 160, 47 Ga.App. 528 
—Parks V. Rheinberger, 95 S.E. 322, 
22 Ga.App, 54. 


55. lowa.—State v. Waterloo Sav. 
Bank, 39 lowa 706. 

56. R.I.—Carpenter v. Town Council 
of Town of Warwick, 124 A. 100, 
45 R.I. 494. 

57. Nev.—State v. Washoe County, 
45 P. 529, 23 Nev. 247. 

58. Cal.—^Horstmyer v. Trial Board 
of City of Sacramento, App., 69 P. 
2d 1021—Los Angeles County v. 
Industrial Accident Commission, 56 
P.2d 577, 13 Cal.App.2d 69—Karz 
V. Department of Professional and 
Vocational Standards, 54 P.2d 35, 
11 Cal.App.2d 554—Brune v. Su¬ 
perior Court in and for City and 
County of San Prancisco, 297 P. 
566, 113 Cal.App. 21—Reid v. Su¬ 
perior Court in and for Trinity 
County, 186 P. 634, 44 Cal.App, 349. 

Pia.—^Whitlock v. American Central 
Ins. Co. of St. Louis, 144 So. 412, 
107 Pia. 13. 

Ga.—Reagan v. Bethlehem Lodge, 
No. 401, 157 S.E. 885, 43 Ga.App. 
36. 

11 C.J. p 210 note 42. 

59. Ga.—^Parker v. Harling, 176 S.E. 
921, 50 Ga.App. 50. 

11 C.J. p 210 note 43. 

60. U.S.—^Dinsmore v. Southern Ex¬ 
press Co., Ga., 22 S.Ct. 45, 183 U.S. 
115, 46 L.Ed. 111. 

61. N.J.—Perrell v. Rodgers, 1 N. 
J.Law 265. 

Quashal of writ for failure to prose¬ 
cute with due diligence see supra 
§ 135. 

62. Cal.—Miller & Lux v. Board of 
Sup’rs of Madera County, 208 P. 
304, 189 Cal. 254. 

Pia.—Ulsch V. Mountain City Mill 
Co., 138 So. 483, 103 Pia. 932, re- 
hearing denied 140 So. 218, 103 Fla. 
932, 104 Pia. 418—Seaboard Air- 
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tions tried together are inconsistent, the judgment 
should be one of reversal.^s 

However, there can be no reversal or quashal 
for immaterial errors,^^ or in tbe absence of error 
justifying recourse to the writ,®^ and a constitution- 
al provision providing that a judgment should not 
be reversed in the absence of a miscarriage of jus- 


tice has been held to apply to an application for a 
writ of certiorari after the trial of a case.®^ Also, 
there can be no reversal on the theory that the 
matter is res judicata, where relating to facts aris- 
ing subsequently to the former adjudication and 
a reversal is not proper unless the want of juris- 
diction or error is manifest rather than merely 
doubtful.®^ 


Line Ry. Co. v. Wells, 131 So. 777, 
100 Fla. 1631. 

Ga.—Borochoff v. National Casual- 
ty Co., 146 S.E. 916, 39 Ga.App. 319. 
Me.—^Dow V. True, 19 Me. 46. 

Mo.—State ex rei. City of Maeon v. 
Trimble, 12 S.W.2d 727, 321 Mo. 
671, quashing opinion Bowney v. 
City of Maeon, 6 S.W.2d 63. 222 
Mo.App. 845—State ex rei. Maclay 
V. Cox, 10 S.W.2d 940. 320 Mo. 1218, 
quashing certiorari McClay v. Mis- 
souri Pac. Ry. Co., App., 299 S.W. 
2d 626. 

N.J.—Veale v. Nichols. 171 A. 548. 12 
N.J.Misc. 343. 

Okl.—Bowling v. Hepburn, 249 P. 
925, 121 Okl. -275—Jones v. Hep- 
bnrn, 249 P. 924, 121 Okl. 276— 
King V. Hepburn. 249 P. 924, 121 
Okl. 275—Swan v. Hepburn, 249 P. 
923, 121 Okl. 277—^Barnett v. Hep¬ 
burn, 249 P. 921, 121 Okl. 26S. 

Pa.—^IVanke v. Michael, 6 Pa.Dist. & 
Co. 40. 

R.I.—^Narragansett Racing Ass’n v, 
Kiernan, 194 A. 692. 

11 C.J. p 210 note 47. 

Intexmediate judgmeirfc 

(1) Circuit courfs appellate judg¬ 
ment can be quashed only where it 
has exceeded its jurisdiction, or did 
not proceed according to the essen¬ 
tia! requirements of the law, or vio- 
lated established principies of law, 
or the judgment reversing the civil 
court of record is a palpable mis¬ 
carriage of justice, or the resuit is a 
substantia! injury to the legal rights 
of the petitioner, or the judgment 
sought to be reviewed is iilegal or 
essentially irregular and violative of 
established principies of law, which 
have resulted in prejudice and mate- 
rial harm to the petitioner.—^Mutual 
Life Ins. Co. of New *Tork, v, John¬ 
son. 166 So. 442, 122 Fla, 567—Ulsch 
V. Mountain City Mill Co., 138 So. 
483, 103 Fla. 932, rehearing denied 
140 So. 218, 103 Fla. 932, 104 Fla. 
418. 

(2) Such a judgment cannot be 
quashed on certiorari for merely er- 
roneous rulings on the law and the 
evidence.—Florida East Coast Ry. 
Co. V. Anderson, 148 So. 553, 110 Fla. 
290—Des ‘Rocher & Watkins Towing 
Co. V. Third Nat. Bank, 143 So. 768, 
106 Fla. 466. 

(3) Alleged erroneous charges, to 
warrant quashing on certiorari of 
judgment of Circuit court afRrming 
judgment of civil court of record. 


'must be of such character that de- 
termination of cause in accordance 
with charges would not be in ac¬ 
cordance with essential requirements 
of law.—Vanderpool v. Spruell. 139 
So. 892, 104 Fla. 347. 

(4) Mere error in particular 
charge given does not warrant 
quashing on certiorari of judgment 
of Circuit court affirming judgment 
of civil court of record.—^Vanderpool 
V. Spruell, supra. 

(5) Mere errors in giving of ab- 
stract or inappropriate charges do 
not warrant quashing of judgment. 
—^Florida East Coast Ry. Co. v. An¬ 
derson, supra—^Vanderpool v. Spruell, 
supra. 

lIEisapprehensios. of law 

Where the harmless error doctrine 
has been applied under a misappre- 
hension of the law and this appears 
on the face of the opinion, the court 
will reverse the inferior court and 
remand the case to that court for 
further consideration.—^Liberty Nat. 
Life Ins. Co. v. Collier, 154 So. 118, 
228 Ala. 3, reversing 154 So. 116, 
26 Ala.App. 75, and certiorari denied 
154 So. 119, 228 Ala. 4. 

Determinatiou against evidence 

(1) On certiorari to review action 
of board of education, appellate divi- 
sion in certiorari proceeding may re¬ 
verse determination of board of edu¬ 
cation, if against preponderance of 
evidence.—Berg v. Board. of Educa¬ 
tion of City of Utica, N. T., 229 N. 
Y.S, 715, 224 App.Div. 286. 

(2) Where all evidence is against 
findings of real estate brokers' board, 
its' decision will be reversed.—State 
V. Wisconsin Real Estate Brokers' 
Board, 206 N.W. 863, ISS Wis. 632. 

Writ perpetnated 

A writ of certiorari granted pend-| 
ing action on a devoluti ve appeal 
was perpetuated where plaintiff's 
possessory action was dismissed on 
the merits.—^Brooks v. City of 
I Shreveport, 106 So. 710, 160 La. 
104—McGlothlin v, City of Shreve¬ 
port, 106 So. 708, 160 La. 101. 

Orlginal judgment 

The court in reversing a judgment 
founded on another judgment cannot 
reverse the original judgment, al- 
though It is undoubtedly erroneous. 
—Bordine v. Service, 16 N.J.Law 47. 

63. U.S.—Stringfellow v. Atlantic 

Coast Line R. Co., Fla., 54 S.Ct. 
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175. 290 TJ.S. 322, 78 L.Ed. 339, 
reversing, C.C.A., 64 F.2d 173, cer¬ 
tiorari granted 54 S.Ct. 50, 290 U. 
S. 608, 78 L.Ed. 532, certiorari 

granted Atlantic Coast Line R. Co. 
V. Stringfellow, 54 S.Ct. 52, 290 
U.S. 608, 78 L.Ed. 532. 

Both jndgments should be reversed 
U.S.—Stringfellow v. Atlantic Coast 
Line R. Co., supra. 

64. N.J.—Schubert v. District Court 
of Third Judicial Dist. of Bergen 
County. 159 A. 615, 10 N.J.Misc. 
414. 

R.I.—Fortin v. Board of Aldermen of 
City of Woonsocket, 135 A. 360. 

65. Mo.—State ex rei. State High- 
way Commission of Missouri v. 
Shain, 102 S.W.2d 666, quashing 
record and remanding cause State 
ex rei. State Highway Commis¬ 
sion V. Lindley, App., 96 S.W.2d 
1065—State ex rei. Gatewood v. 
Trimble, 62 S.W.2d 756, 333 Mo. 
207, quashing certiorari Citizens' 
Sec. Bank of Englewood v. Gate¬ 
wood, App., 36 S.W.2d 426—State 
ex rei. Consolidated School Dist. 
No. 2 of Pike County v. Haid, 41 
S.W.2d 806, 328 Mo. 729, quashing 
certiorari Consolidated School Dist. 
No. 2 V. Cooper, App., 28 S.W.2d 
384—State ex rei. Harrington v. 
Trimble, 31 S.W.2d 783, 326 Mo. 
623—State ex rei. Winters v. 
Trimble, 290 S.W. 115, 315 Mo. 
1295, quashing certiorari, App., 
Winters v. Reserve Loan Life Ins. 
Co., 290 S.W. 109, 221 Mo.App. 519 
—State ex rei. Cox v. Trimble, 279 
S.W. 60. 312 Mo. 322—State ex rei. 
American Press v. Allen, 256 S.W. 
1049, quashing certiorari Stubbs v. 
American Press, App., 254 S.W. 105 
—State ex rei. Seibel v. Trimble, 
253 S.W. 215, 299 Mo. 164. quashing 
certiorari Price v. Seibel, App., 253 
S.W. 212—State ex rei. St Louis, 
I. M. & S. R. Co. V. Reynolds, 226 
S.W. 564, 286 Mo. 204, modifying 
Schulz V. St. Louis, I. M. & S. Ry. 
Co., App., 223 S.W. 757—State ex 
rei. Pelligreen Const. Co. v. Reyn¬ 
olds. 214 S.W. 369, 279 Mo. 493. 

66. Cal.—Reid v. Superior Court in 
and for Trinity County, 186 P, 634, 
44 Cal.App. 349. 

67. La.—Perrin v. Crescent City 
Stockyard, etc., Co., 44 So. 513, 119 
La. 873. 

es. N.J.—State V. Freeh, 18 A. 354, 
51 N.J.Law 601, 502. 
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§ 177. Affirmance in Part 

Where distinet determlnatlons op matters are each 
Independent of the other, the court may quash, reverse, 
or correct one part and affirm as to the residue, but not 
where the several parts of the proceedings are connected 
and dependent on each other. 

Where distinet determinations are presented for 
review, or the legal and illegal matters are each in¬ 
dependent of the other, the court may quash, re¬ 
verse, or correct such part or parts of the proceed¬ 
ings as are illegal and affirm as to the residue which 
are legal.Thus, where in an action for debt 
judgment is rendered against joint defendants on 
the individual contract of only one of the defend¬ 
ants, the court will order the amendment of the 
judgment.’^®- So where judgment is given for the 
recovery of a debt and also for the enforcement of 
a lien, and so much of the judgment as enforces the 
lien is in excess of the lower courfs jurisdiction, 
the whole judgment will not be reversed, but only 
the portion enforcing the lien.'^i 

However, where the several parts of the pro¬ 
ceedings are so connected and dependent on each 
other that one part cannot be quashed without leav- 
ing the other incomplete or more extensive than it 
should be, the whole of the proceedings in ali its 
separate parts must be set aside.'^^ Thus, where an 
award is incapable of severance and is erroneous as 


to certain items of damages, it should be set aside 

in its entirety.'^^ 

Judgment against tort-feasors. Where in trover 
there is a total lack of evidence as to one of two 
defendants, it has been held that a judgment against 
them both should be reversed in toto, and not merely 
as to the one against whom there is no proof and 
this is so in trespass against two defendants.'^^ 

§ 178. Modification 

Where the power exists, the court may correct or 
modify the judgment or determination. 

If the court has power to correct or modify the 
judgment or determination complained of, it may 
do so, and need not reverse absolutely and it 
has been held that the reviewing court may modify 
an order complained of without passing on the ques- 
tion whether it is void or simply voidable.'^'^ How¬ 
ever, if a judgment is void for want of jurisdiction, 
the court on ‘certiorari has no authority to modify 
or reduce it in amount or otherwise.'^^ 

§ 179. Power to Render New Judgment 

In some Jurlsdlctlons, by virtue of statute or other- 
wlse, final judgment may be rendered in a proper case 
by the reviewing court on certiorari. 

While generally the reviewing court has no pow- 


g 9 . Ga.—Sellers v. McNair, 157 S. 
E. 373, 376, 42 Ga.App. 731, citing 
Corptis Juris. 

—State ex rei. St. Louis Basket 
& Box Co. V. Reynolds, 224 S.W. 
401, 284 Mo. 372, affirming Probst 
V. St. Louis Basket & Box Co., 
App., 207 S.W. 891. 

Vt.—City of St. Albans v. Avery, 114 
A. 31, 95 Vt. 249, certiorari denied 
Ponda V. City of St. Albans, 42 S. 
Ct. 51, 257 U.S, 640, 66 L.Ed. 408, 
and error dismissed 42 S.Ct. 54, 
257 U.S. 666, 66 L.Ed. 425. 

11 C.J. p 211 note 50. - 

Conflict wltli previous opinious 
Upon certiorari this court may say 
that decision of court of appeals con- 
fliets in certain particulars with pre¬ 
vious opinions of this court, and stili 
affirm judgment, where there is good 
reason in law for so doing.—State ex 
rei, American Mfg. Co. v. Reynolds, 
194 S.W. 878, 270 Mo. 589. afflrming, 
App., American Mfg. Co. v. Alt, 184 
S.W. 1167, 1169, certiorari denied 
American Mfg. 'Co. v. Reynolds, 38 S. 
Ct 10, 245 U.S. 650, 62 L.Ed. 531, 
and error dismissed State of Mis- 
souri ex rei. American Mfg. Co. v. 
Reynolds, 38 S.Ct 189, 245 U.S. 635, 
62 L.Ed. 523. 

Modification see infra § 178. 

70. 3Sr.J.— State v. Cook, 24 A. 758, 
54 N.J.Law 513. 


71. Wis.—Shafer v. Hogue, 35 N.W. 
928, 70 Wis. 392. 

72. Fla.—^American Ry. Exp. Co. v. 
Pegenbush, 144 So. 320, 107 Fla. 
145. 

11 C.J. p 211 note 53. 

73. N.J.—^New Jersey R., etc., Co. 
V. Suydam, 17 N.J.Law 25. 

74. N.Y.—Sheldon v. Quinlen, 5 Hili 
441. 

75. N.Y.—Richards v. Walton, 12 
Johns. 434. 

76. Cal.—Puller v, Board of Medi- 
cal Examiners, 59 P.2d 171, 14 Cal. 
App.2d 734. 

Mo.—State ex rei. St. Louis Basket 
& Box Co. V. Reynolds, 224 S.W. 
401, 284 Mo. 372, afflrming Probst 
v. St. Louis Basket & Box Co., 
App., 207 S.W. 891. 

11 C.J. p 211 note 57. 

Only as to excess of jurisdiction. 

A court's statutory power to mod¬ 
ify an inferior tribunars proceedings 
on certiorari can be exercised only 
to change the inferior tribunars ac¬ 
tion in excess of its jurisdiction.— 
Puller V. Board of Medical Examin¬ 
ers, 59 P.2d 171, 14 Cal.App.2d 734. 

Xn daxuage suits, the supreme 
court will not amend the judgment 
as to the amount, except in rare cas¬ 
es where the amount allowed is 
manifestly too small or too large.— 
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Jones V. Shehee-Pord Wagon & Har- 
ness Co., 163 So. 129, 183 La. 293, 
setting aside, App., 160 So. 161, - on 
rehearing reinstated 157 So. 309. 

As to party not complaining 

In reviewing the judgment of a 
lower court on certiorari at the in- 
stance of one of the parties to the 
suit, the court will not amend the 
judgment to his prejudice and to the 
advantage of the party who has not 
complained.—Brown v. Tauzin, 168 
So. 502, 185 La. 86, annulling, App., 
163 So. 764—^Foley v. National Life 
& Accident Ins. Co., 162 So. 798, 183 
La. 49, annulling, App., 156 So. 35— 
Succession of Watson v. Metropoli¬ 
tan Life Ins. Co., 156 So. 29, rehear¬ 
ing refused 156 So. 590, annulled 162 
So. 790, 183 La. 25. 

Affirmance in part see supra § 177. 

In. the absence of auswer 
A judgment, brought before the 
supreme court by writ of review to 
a court of appeal, cannot be amend- 
ed at the suggestion, by brief, of the 
counsel representing the interest ad¬ 
verse to that of applicant for the 
writ.—Toussant v. 'National Life & 
Accident Ins. Co. of Nashville, Tenn., 
86 So. 415, 147 La. 977. 

77. Cal.—^Baker v. Shasta County 
Super. Ct., 12 P. 685, 71 Cal. 583, 

78. CaL—Will v. Sinkwitz, 39 Cal. 
570. 
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er to render a new judgraent such as the inferior 
tribunal should have rendered but can onl}’ remand 
for further proceedings or a new trial,''^ in some 
jurisdictions, by statute or otherwise, final judgment 
may be rendered by the reviewing court, without 
remanding the cause, in a proper case.^® However, 
it has been held that the power to enter up a new 
judgment is limited to the judgment that could and 
should have been rendered by the lower court. 

Where trial de novo, Where provision is made 
for a trial de novo, the cause stands in the review¬ 
ing court as if it had originated there, and a judg¬ 
ment of dismissal, or on the merits, may be ren¬ 
dered as in other cases if the trial is de 

novo an order cannot be reversed because made by 
a judge disqualified to sit, since the matter must be 


retried on the merits as if an original suit.^S 

In Georgia the forra of the judgment is regulated 
by statute; and thereunder it is the duty of the 
court to render final judgment if an error of law 
which must finally govern the case is found,^^ as 
where the court below was without jurisdiction of 
the subject matter,or where the case involves 
both law and facts, when there is no dispute as to 
the facts.S® Also, when the finding of the trial 
court should be and is sustained and the certiorari 
overruled, there is no error in rendering final judg¬ 
ment,and, when a certiorari bond has been giv- 
en, this is the better procedure.^^ However, it is 
not proper to render final judgment if a question 
of fact is involved which makes it necessary for a 
new trial.^^ Also, if a certiorari, after being sanc- 


79. lowa.—National Ben. Accident 
Ass’n V. Murphy, 269 N.W. 15— 
Independent School Dist. of Town 
of Ogden v. Samuelson, 262 N.W. 
169, 220 lowa 170. 

Mich.—Carroll v. City Commission 
of Grand Rapids, 253 N.W. 240, 
266 Mich. 123. 

11 C.J. p 211 note 60. 

80. U.S.—Cole V. Ralph, Nev., 40 S. 
Ct. 321, 252 U.S. 286, 64 L.Ed. 567, 
reversing Ralph v. Cole. 249 F. SI, 
161 C.C.A. 133, certiorari granted 
39 S.Ct. S, 248 U.S. 553, 63 L.Ed. 
418. 

Miss.—Board of Sup'rs of Forrest 
County V. Melton, 86 So. 369, 123 
Miss. 615. 

N.J.—^New Jersey State Board of Op- 
tometrists v. S. S. Kresge Co., 181 
A. 152, 115 N.J.Law 495, modifyingr 
174 A. 353, 113 N.J.LaTV 287—Ten- 
ner v. Indiana Parta Depots, 142 
A. 421, 6 N.J.]Misc. 578. 

W.Va.—Snodgrass v. Board of Edu- 
cation of Elizabeth Independent 
Dist., 171 S.E. 742, il4 W.Va. 305— 
Humphreys v. County Court of 
Monroe County, 110 S.E. 701, 90 
W.Va. 315. 

11 C.J. p 211 note 61. 

Correction of error 
Petitioners may be granted such 
relief as will correet apparent error 
of law.—^Worthen v. Kingsbury, 149 
A. 869, 84 N.H. 304. 

Relief warraated by record 

Where a petition for a writ is not 
proper -to secure the relief sought, 
the court, having ali the facts be- 
fore it, may give appropriate relief 
warranted by the record.—Board of 
Trustees of Leland Stanford Junior 
University v. State Board of Equali- 
zation, 37 P.2d 84, 1 Cal.2d 784, 96 
A.D.B. 775. 

Subsegiuent events requiring' new 
judgment 

Where subsequent events have 
rendered the relief granted unavail- 
ing» the reviewing court may ren- ^ 


der a new judgment giving proper ] 
relief.—Canal Constr. Co. v. Schlic- 
kum, 102 N.W. 737, 139 Mich. 246. 
Dismissal in trial court as to code- 
’ f endant 

Where case was dismissed as to a 
codefendant in the trial court, an 
upper court, on certiorari to an in¬ 
ferior appellate court, has no juris¬ 
diction to render any judgment as to 
the codefendant.—^Brown v. Tauzin, 
168 So. 502, 185 La. 86, annulling, 
App., 163 So. 764. 

Writ denied 

Where defendant did not complain 
of the action of the court of civil 
appeals in remanding a cause for a 
new trial, on reversing a judgment 
for plaintiff, the latter’s petition for 
certiorari will merely be denied, al- 
though he was not entitled to re- 
cover,—Buford v. Louisville & N. R. 
Co., 240 S.W. 759. 146 Tenn. 262. 

81. W.Va.—Snodgrass v. Board of 
Education of Elizabeth Independ¬ 
ent Dist., 171 S.E. 742, 114 W.Va. 
305. 

11 C.J. p 212 note 62. 

82. Miss.—Board of Sup’rs of For¬ 
rest County V. Melton, 86 So. 369, 
123 Miss. 615. 

11 C.J. p 212 note 66. 

Certifying actiou taken 

District court, on certiorari to re- 
view probate matters, must make 
such orders as probate court should 
have made and certify its action for 
probate courfs observance.—Hurley 
V- White, Civ.App., 66 S.W.2d 393. 

83. Tex.—Jirou v. Jirou, Civ.App., 
136 S.W. 493. 

84. Ga.—Davis v. Moore, 171 S.E. 

166, 47 Ga.App. 579—Barker v. 

Conrad, 145 S.E. 498, 38 Ga.App. 
684. 

11 C.J. p 212 note 63. 

TTudisputed evideuce 

Where the undisputed evidence 
makes a question of law, it is not 
error for the court, in sustaining the 
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certiorari, to render final judgment. 
—Wilson V. Citizens’ & Southern 
Bank, 99 S.E. 239, 23 Ga.App. 654. 

85. Ga.—Dorsey v. Miller, 31 S.E. 
736, 105 Ga. 88. 

88. Ga.—Reddy-Waldhauer-Moffett, 
Co. V. Cranman, 153 S.E. 616, 41 
Ga.App. 563—Dongshore v. Collier, 
140 S.E. 636, 37 Ga.App. 450. 

87. Ga.—Pittman v. Alexander, 91 
S.E. 910, 19 Ga.App. 475. 

11 C.J. p 212 note 65 [b]. 

88w Ga.—Pittman v. Alexander, su¬ 
pra—Bailey v. Ware & Harper, 91 
S.E. 275, 19 Ga.App. 255. 

89. Ga.—Strickland v. Strickland, 
139 S.E. 529, 164 Ga. 771—Tyler v. 
National Life & Accident Ins. Co., 
172 S.E. 747, 48 Ga.App. 338—Da¬ 
vis V. Moore, 171 S.E. 166, 47 Ga. 
App. 579—Smith v. J. J. William- 
son & Sons, 159 S.E. 912, 43 Ga. 
App. 702—^A. A. Scott & Son v. 
Newberry, 156 S.E. 641, 42 Ga.App, 
432—Keough v. Georgia Po-wer Co., 
149 S.E. 435, 40 Ga.App. 336—Ter- 
rell V. Brandt, 142 S.E. 460, 37 
Ga.App. 760—Zeigler v. Perry, 141 
S.E. 426, 37 Ga.App. 647—Butler 
V. Pickens, 141 S.E. 218, 37 Ga.App. 
621—Grinstead v. City ofHawkins- 
ville, 105 S.E. 707, 26 Ga.App. 204 
—Travis v. Sams, 99 S.E. 239, 23 
Ga.App. 713—Pittman v. Alexan¬ 
der. 91 S.E. 910, 19 Ga.App. 475— 
Williams v. Stocks, 91 S.E. 228, 
19 Ga.App. 123. 

11 C.J. p 212 note 65. 

Decisiou coustitutiug deuial of uew 
trial 

Where superior court denied new 
trial in overruling plaintiff’s certio¬ 
rari, brought to review judgment of 
appellate division reversing judg¬ 
ment of Atlanta municipal court re- 
fusing defendant new trial, denial 
constituted efCort to render final 
judgment against plaintiff, and was 
improper because questions of fact 
were inVolved. — Tyler v. National 
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tioned by the judge of the superior court, is dis- 
missed on the hearing before him for the reason 
that it does not properly appear that costs have 
been paid, the judgment dismissing it is equi valent 
to holding that the proceeding is void, and, there 
being no legal writ before him, the court is there- 
fore without jurisdiction to entertain the proceeding 
for the purpose of rendering its own final decision 
in the case, including judgment against the surety 
on the certiorari bond.^^^ 

§ 180. Statement of Findings and Conclusions 

In some jurisdictions the court is required to state 
the facts found and the conclusions of law thereon. 

If the court is required to state the facts found 
and the conclusions of law thereon, it cannot dis- 


miss on the merits without stating such facts and 
conclusions.^^ 

§ 181. Remand 

While a case will not be remanded where no further 
proceedings can be taken, in a proper case the de- 
termination may be remitted for modification or correc- 
tlon or for further proceedings. 

In some jurisdictions, in a proper case, the de- 
termination may be remitted for modification or 

correction,92 or for further proceedings,^yf^h 

directions or instructions to the court below.®^ 
Thus, where there has been no determination on 
the merits,^^ where the judgment is found to be 
erroneous and the evidence is insufficient to estab- 
lish the basis of a judgment that will do justice 
between the parties,^® where a judgment is reversed 


Life & Accident Ins. Co., 172 S.E. 
747, 48 Ga-App. 338. . 

Where the evidence demands a 
verdict for plaintiff in certiorari, it 
should be sustained, but it Is error 
to render a final judgment in his 
favor.—Tuten v. Towles, 136 S.E, 
537, 36 Ga.App. 328—11 C.J. p 212 
note 65 [a]. 

In possessory warrant cases the 
statute confers upon the judge the 
power to remand the case or give 
final judgment and direction therein 
as he may see fit.—Burch v. Holli- 
day, 172 S.E. 581, 48 Ga,App. 237— 
Whitworth v. Carter, 147 S.E. 904, 39 
Ga.App. 625—11 C.J. p 212 note 65 
Cc]. 

90. Ga.—Ray v. Cruce, 94 S.E. 899, 
21 Ga.App. 539. 

91. N.Y.—People v. Buftale, 57 N.T. 
S. 263, 39 App.Div. 651, afflrmed 54 
N.E. 1094, 159 N.T. 571 mem—Peo¬ 
ple V. Buffalo, 57 N.Y.S. 261, 39 
App.Div. 245. 

In West Virginia it has been held 
the duty of the court, where further 
proceedings are necessary, to* re¬ 
mand the cause to the inferior trib¬ 
unal with distinet decisions on the 
points involved.—^Alderson v. Ka- 
nawha County, 9 S.E. 863, 32 W.Va. 
454. 

92. Mich.—Leach v. Davy, 165 N.W. 
927, 199 Mich. 378. 

11 C.J. p 212 note €9. 

Heither afilrmance nor reversal prop¬ 
er 

Where director of Corporation was 
refused permission to inspect rec- 
ords, and brought mandamus to com- 
pel inspection which was granted, 
and. defendants then brought certio¬ 
rari, and* the director failed of re- 
election. it was proper to remand the 
cause, for amendment of the answer 
to Show such changed condition, in 
which relator was not entitled to in¬ 
spection.—Leach v. Davy, supra. 

93- U.S.—Cole V. Ralph, Nev., 40 S. 


% 

Ct. 321, 252 U.S. 286, 64 L.Ed. 567,! 
reversing Ralph v. Cole, 249 F. 81. 
161 C.C.A. 133, certiorari granted 
39 S.Ct. 8, 248 U.S. 553, 63 L.Ed. 
418. 

Mich.—Leach v. Davy, 165 N.W. 927, 
199 Mich. 378. 

11 C.J. p 212 note 70. 

To find facts ! 

Error of court of appeals in sum- 
marily affirming decree of chancellor, 
now out of office, for absence from 
record of finding of facts by him, re- i 
quires remand to such court by su¬ 
preme court on certiorari for de¬ 
termination of case, irrespective of 
finding of facts, by chancellor.— 
Hicks V. Hicks, 79 S.W.2d 802, 168 
Tenn. 539. 

Remand at snbseqnent term 
Superior court may sustain certio¬ 
rari and remand case at subsequent 
term, after court of appeals reversed 
overruling of certiorari.—Tuten v. 
Towles, 136 S.E. 537, 36 Ga.App. 328. 

94. U.S.—Duke Power Co. v. Green- 
wood County, C.C.A.S.C., 91 F.2d 
665, affirming, D.C., 19 F.Supp. 932, 
certiorari granted 58 S.Ct. 120. 

11 C.J. p 212 note 70. 

Scope of hearing after remand 
Where United States supreme 
court granted certiorari after second 
appeal in equity cause and remanded 
cause to district court with direc¬ 
tion to vacate its decree, to permit 
amendment of pleadings, and to re- 
try cause on issues thus presented 
because of error in order made on 
first appeal, district court properly 
set its prior decrees aside, permitted 
flling of amended pleadings, and set 
case down for hearing de novo, as 
against contention that hearing 
should have been limited to matters 
which had occurred after first ap¬ 
peal.—Duke Power Co. v. Greenwood 
County, supra. 

95. U.S.—Grant v. A. B. Deach & 

, Co., Ohio, 50 S.Ct. 107, 280 U.S. 

351, 74 L.Ed. 470, reversing, C.C. 
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A., A. B. Leach & Co, v. Grant, 27 
F.2d 201, certiorari granted Grant 
V. A. B. Leach & Co., 49 S.Ct. 37, 
278 U.S. 593, 73 L.Ed. 525, amend¬ 
ed 50 S.Ct. 236, 281 U.S. 689, 74 
L.Ed. 1119. 

Ala.—Box V. Metropolitan Life Ins. 

‘ Co., 168 So. 217, 232 Ala. 321, re¬ 
versing 168 So. 209, 27 Ala.App. 21, 
reversed on other grounds 168 So. 
216, 232 Ala. 1, certiorari denied 
168 So. 220, 232 Ala. 447. 

111.—Armstrong Paint & Varnish 
Works V. Continental Can Co., 133 
N.E. 711, 301 111. 102, reversing 220 
111.App. 90—0'Connor v. Evanston 
High School Dist., 120 N.E. 518, 
285 111. 120, reversing 0'Connor v. 
High School Board of Education 
of Evanston, 209 Ill.App. 247. 

La.—Buckley v. Thibodaux, 159 So. 
603, 181 La. 416, annulling, App., 
156 So. 79—Capital City Auto Co. 
V. Folse, 92 So. 300, 151 La. 689. 
Questions of fact 

Wherever an issue is made by the 
pleadings, and evidence must be in- 
troduced to maintain the issue, con- 
troverted questions of fact are in¬ 
volved in the case which include not 
only evidentiary facts, but ultimate 
facts, even though there be no con- 
flict in the testimony, or the evi¬ 
dence may be embodied in a stipula- 
tion of facts, and, since the supreme 
court is precluded from reviewing 
controverted questions of fact pre¬ 
sented by contentions of the parties 
in their pleadings, where the appel¬ 
late court has erroneously reversed 
on One branch of the case without 
considering certain controverted is¬ 
sues of fact, the supreme court must 
remand the cause to the appellate 
court to consider questions of fact 
involved.—Armstrong Paint & Var¬ 
nish Works V. Continental Can Co., 
133 N.E. 711, 301 111. 102, reversing 
220 IlLApp.- 90. 

96. La.—Schwing Lumber & Shingle 
Co. V. Beckman, 86 So. 555, 147 La. 
1091. 
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for an error not decisive of the merits,®'^ or where 
the inferior tribunal has not proceeded according 
to law,98 the reviewing court will remand the case. 
Also, the lower court, after its opinion has been 
quashed on certiorari as being in conflict with the 
decisions of the supreme court, has been held to 
ha ve jurisdiction to dispose of the case on the nier- 
its,®^ and when an appellate court quashes the judg- 
ment on certiorari of an intermediate court, it has 
been held that the cause is again remitted to that 
court, which may render another judgment not in 
conflict with the holding of the appellate court,^ 
and a petition seeking a new trial and permission 
to plead should be presented to that court.2 How- 
ever, the quashing of an opinion of a low’er court 
does not necessarily call for a retrial in such court, 
and if the submission is set aside after the opinion 
is quashed, the parties may be given time for re- 
argument, and a statement in the lower court^s 
opinion that the case was again submitted after the 
former opinion was quashed, conclusively shows 
that the former submission was set aside.^ 

Under statutes in some jurisdictions, where the 
answer of the trial judge States that he cannot or 

97 . Ga.—Strickland v. Strickland/ 

139 S.E. 529, 164 Ga. 771. 

11 C.J. P 212 note 71. 

98. 111.—Frey v. City of Chicago, 

162 N.B. 139, 330 111, 640, reversing 
246 Ill-App. 172. 

01)viati2ig variance 
Where the reviewing court could 
not say, as a matter of law, that the 
plaintiff may not obviate a variance 
in the record and make such proof 
as would entitle her to recover, it 
will remand the case to the appellate 
court with directions to remand the 
case to the trial court for a new 
trial.—^Frey v. City of Chicago, su¬ 
pra. 

99. Mo.—State ex rei. Lindsay v. 

Kansas City, 20 S.W,2d 7, 225 Mo. 

App. 139, certiorari quashed State 
ex rei. Kansas City v. Trimble, 20 
S.W.2d 17, 322 Mo. 360, prohibition 
denied 20 S.W.2d 20, 322 Mo. 368. 

1. Pia.—Ulsch V. Mountain City 
Mill Co., 140 So. 218, 103 Fla. 932, 

104 Fla. 418, denying rehearing 138 
So, 483, 103 Fla. 932. 

d^dgment not In conflict 
Judgment of Circuit court revers¬ 
ing judgment of civil court of rec¬ 
ord, and remanding cause for new 
trial, was held not in conflict with 
decision of supreme court in certio¬ 
rari proceeding holding that judg¬ 
ment of Circuit court reversing judg¬ 
ment of civil court of record with 
directions to enter judgment for de¬ 
fendant should be quashed.—State 


does not remember or recollect what occurred on 
the trial of the case, it is the duty of the judge on 
certiorari to forthwith order a new trial in the 
lower court and where a justice or ordinary dies 
before answering a certiorari served, the judge who 
granted the certiorari must order a new trial in 
the court below.^ 

Reversat for formal and minor irregularities. 
When the reversal is neither because of excess of 
jurisdiction nor for the reason that the form of pro¬ 
ceeding legally applicable to the case was not fol¬ 
io wed, but because the court failed to exercise ju¬ 
risdiction,® or because the court entered judgment 
in improper form or made an order which is incom¬ 
plete,'^ the practice is to remand the case; and the 
cause will be remanded where the court has made 
some erroneous order or ruling which does not af- 
fect the regularity of the entire proceedings.® 

Where no ftirther proceedings can he taken, the 
case will not be remanded.^ 

When remand effective. It has been held that, 
when the record of the cause has been remitted to 
the lower tribunal by the reviewing court, the for¬ 
mer has authority to proceed therein, although the 

5 . Ga.—Crine v. Morton Salt Co., 
174 S.E. 347, 178 Ga. 754, answers 
conformed to 174 S.E. 723, 49 Ga. 
App. 150. 

Statute applicable to jnstices’ and 
ordinaries’ courts oaly 
Provision of amended statute that, 
in cases pending on certiorari from 
court of justice or ordinary who dies 
before answering certiorari served, 
judge who granted certiorari must 
order new trial in court helow, was 
held applicable to justices’ and ordi- 
naries’ courts only, notwithstanding 
caption of amending act declared in- 
tention to include other courts, 
where amending act did not embody 
such intention in its statement, of 
how act should read when amended. 
—Crine v. Morton Salt Co., supra. 

e. W.Va.—Dryden v. Swinburn, 15 
W.Va. 234. 

7. N.J.—^Doremus v. Howard, 23 N. 
J.Law 390. 

& Ala,—Liberty Nat. Life Ins. Co. 
V. Collier, 154 So. 118, 228 Ala. 3, 
reversing 154 So. 116, 26 Ala.App. 
75, and certiorari denied 154 So. 
119, 228 Ala. 4. 

11 C.J. p 212 note 74. 

9. Ark.—Taylor v. Bay St. Francis 
Drainage List, 284 S.W. 770, ’171 
Ark. 285. 

^ismissal 

As Circuit court could only reverse 
void order, on reversal of its order 
dismissing complaint, remand is un- 
necessary.—Taylor v. Bay St. Fran¬ 
cis Drainage Dist, supra. 


ex rei. Ulsch v. Gibbs, 143 So. 772, 
106 Fla. 927. 

2. Fla.—Ulsch V. Mountain City 
Mill Co., 140 So. 218, 103 Fla. 932, 
104 Fla. 418, denying rehearing 138 
So. 483, 103 Fla. 932. 

3. Mo.—State ex rei. Kansas City v. 
Trimble. 20 S.W.2d 17, 322 Mo. 360, 
denying quashal of opinion State 
ex rei. Lindsay v. Trimble, 20 S. 
W.2d 7, 225 Mo.App. 139—State ex 
rei. Kansas City v. Trimble, 20 S. 
W,2d 20, 21, 322 Mo. 868. 

4. Ga.-—Orr v. State, 189 S.E. 540, 
55 Ga,App. 150. 

Prior to the statute (1) where the 
answer of the trial judge stated that 
he could not remember the facts or 
what occurred at the trial, the cer¬ 
tiorari was overruled.—Smith v. 
Johnson, 119 S.E, 916, 31 Ga.App. 45 
—Hicks V. Lindsey, 97 S.E. 101, 22 
Ga.App. 674—Gilmore v. Georgian 
Co., 88 S.E, 416, 17 Ga.App. 759—11 
C.J. p 200 note 33 [a] (1). 

(2) Where an assignment of er- 
rors is answered by the judge’s | 
statement that he can not verify the 
truth of any paragraphs, because he 
does not recollect them sufiftciently, 
the rule that the judge hearing cer¬ 
tiorari .can do nothing but overrule 
it will not be different merely be¬ 
cause the trial was stenographically 
reported, where neither party ob- 
tained a transcript, since the judge 
cannot be required to obtain a tran¬ 
script at the cost of the parties.— 
Macris v'. Tsipourses, 134 S.E. 621, 
35 Ga.App. 671. 
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formal order to remit has not been filed with its 
clerk.i® 

§ 182. Restitution 

In a proper case the reviewlng court may order resti¬ 
tution on annuUing the proceedings below. 

On annulling the proceedings below, the review- 
ing court may order restitution to a relator who has 
suffered by the illegal action,ii but where a fine 
and costs have been voluntarily paid by defendant 
before the issuance of a writ of certiorari, he is not 
entitled to a writ of restitution.12 Of course, where 
money has been collected on a judgment before re- 
versal on certiorari, but subsequently the money is 
refunded, a writ of restitution should not issue.^^ 

§ 183. EfFect of Judgment 

The declslon of the reviewing court Is the law of the 
case, and an affirmance establishes the rights of the 
parties as originally found, while on reversal the whole 
case falis. Dismissal of the writ in the discretion of 
the court is not res judicata as to the validity of the 
proceedings; and as to persons not parties the decision 
is not conci usi ve. 

The decision of the„court on certiorari is the law 
of the case;^^ and a judgment in certiorari pro¬ 
ceedings quashing the record of a civil Service com- 
mission discharging an employee has been held 
self-executing, and requires no process of any kind 


to enforce it^5 

An affirmunce of the adjudication complained of 
establishes the rights of the parties as originally 
found,and the determination stands as of the time 
when made.i'^ However, the rulings of the court 
on certiorari with respect to an order of the lower 
court, requiring a party to produce documents for 
inspection have been held not binding on the mate- 
riality of such documents when they are^offered in 
evidence and the lower court has an opportunity to 
inspect them.is 

On reversal, the whole case falls,i^ as well as in- 
cidental proceedings dependent thereon,^^ and, at 
least in one jurisdiction, setting aside municipal pro¬ 
ceedings concludes the right of the matter as against 
respondents and furnishes record evidence preclud- 
ing them from setting up the nullified proceedings 
against either the prosecutor or the state.^i How¬ 
ever, in determining the general liability of a mu- 
nicipality, the court does not adjudicate the suffi- 
ciency of the particular claim presented.^^ 

A judgment that the opinion and record brought 
up for review are quashed has been held to quash 
only the judgment, opinion, and record of the in- 
termediate appellate court, such being the only one 
subject to review on the writ of certiorari and 
where a new trial is granted by the trial court after 


10. N.J.—Stokes V. Hardy, 62 A. 
1002, 73 N.JXaw 255, 

Nunc pro tunc order 
Where the prosecutor had no op¬ 
portunity to move to remit the rec¬ 
ord, that a new return miglit be 
made to a second writ obtained after 
dismissal of the first writ for in- 
formality, an order for remittitur 
may be entered nunc pro tunc.— 
State V. Gartly, N.J., 34 A. 984. 

11. Utah.—Board of Education of 
Alpine School Dist., Utah County 
v. Board of Education of Salt Lake 
City, 219 P. 542, 547, 62 Utah 302, 
Quoting Corpus Juris. 

11 C.J. p 213 note 76. 

12 . Pa.—Com. v. Gipner, 12 A. 306, 
118 Pa. 379. 

13. N.J.—Sharp v. Moore, 3 N.J.Law 
521. 

14. Ala.—^Ex parte E. C. Payne 
Lumber Co., 87 So. 876, 205 Ala. 
259, confofmed to Simpson v. *E. C. 
Payne Lumber Co., 87 So. 876, 17 
Ala.App. 665. 

lowa.—Pittington v. Herring, 264 N. 

W. 712, 220 lowa 1375. 

Tenn.—Ray v. Nanney, App., 114 S. 
W.2d 51. 

nemurrer free from ersror 

The ruling of the supreme court 
on certiorari to review a judgment 
of the court of appeals that no ques- 


tion as to the failure of a count to 
allege a valuable consideration for 
defendanfs acceptance of a non-ne- 
gotiable order was raised because 
the demurrer contained no objection 
that the consideration was not aver- 
red was tantamount to a decision 
that the overruling of the demurrer 
was free from error.—Ex parte E. 
C. Payne Lumber Co., 87 So. 876, 205 
Ala. 259, conformed to Simpson v. 
E. C. Payne Lumber Co., 87 So. 876, 
17 Ala.App. 665. 

Erroneous order not appealed 

Erroneous order dismissing custo- 
dian of public buildings as one of 
defendants in proceedings by former 
janitor foreman of state house to 
obtain reinstatement, where not ap¬ 
pealed from, was “law of case,” pre- 
cluding janitor foreman from reas- 
serting action against custodian.— 
Pittington v. Herring, 264 N.W. 712, 
220 lowa 1375. 

15. 111.—^People V. Thompson, 146 N. 
E. 473, 316 111. 11. 

16. Pa.—Ewing v. Thompson, 43 Pa. 
372. 

17. Pa.—Chambersburg and Bedford 
Turnpike Road Co. v. Bedford 
County, 12 Pa.Dist. 331. 

11 C.J. p 213 note 83. 

13. lowa.—Main v. Ring, 260 N.W. 
859, 219 lowa 1270. 
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13. Mich.—^Van Dyke v. Doughty, 
140 N.W. 627, 174 Mich, 627. 

11 C.J. p 213 note 85. 

Sffect on prior proceedings 
lowa.—Brooker v. Ludio w, 185 N.W. 
60, 192 lowa 553. 

20 . La.—State v. Judge Civ. Dist. 
Ct., 34 La. 741. 

Bevival of arrest 

On reversal of a decision discharg¬ 
ing defendant from arrest the re- 
mand does not revive the arrest or 
the warrant therefor.—Dusenbury v. 
Keiley, 85 N.T. 383. 

Contempt citation not quashed 

On quashing on certiorari of rec¬ 
ord of bili of complaint against po- 
lice offlcials to enjoin enforcement 
of gambling statute against posses- 
sors of pin game machines and re- 
straining order issued therein, pray- 
er to quash citation for contempt 
of restraining order was not granted 
where it appeared that, on disavowal 
of intention to act contemptuously, 
citation for contempt would b€ 
quashed by court by which it was 
issued,—Conte v. Roberts, R.I., 192 
A. 814. 

21. N.J.—Specht V. Central Pass. R. 
Co., Sup., 68 A. 785. 

22u N.Y.—^People v. Clinton, 51 N 
T.S. 115, 28 App.Div. 478. 

23. Mo.—State ex rei. Kansas Cit 3 
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an appellate court on certiorari quashed the judg- 
ment of the trial court in so far as it exceeded the 
verdict, it was held that such quashal by the appel¬ 
late court does not preclude trying issues raised 
by the pleadings or other issues raised by addition- 
al pleadings filed by permission of the trial court.-^ 
A judgment on certiorari annulling a decision which 
set aside a default judgment without application or 
hearing has been held not an adjudication that the 
default judgment might not be set aside at all, but 
only that it had been set aside in an improper man- 
ner;^^ and a judgment on certiorari which revers- 
ed a decision of a lower court that a particular stat¬ 
ute of limitations was applicable has been held not 
to adjudicate the question of whether the applicable 
statute was tolled until the appointment and quali- 
fication of an administrator.^^ Also, where a de- 
murrer was sustained on appeal on grounds which 
were held insufficient, on certiorari, to defeat re- 
covery, it is open to the lower court to deal with 
the claim that the petition is barred by limitations.^'^ 
Where certiorari is dismissed because the proceed- 
ings were not filed within the required time, the pe- 
.tition and writ are invalid, and there is no case 
pending which can be recommenced within the stat- 
utory period for recommencing dismissed cases.^^ 

As to persons not parties to the litigatioh on 
certiorari, the judgment is not conclusive,^^ and 
where the judgment of an intermediate appellate 
court was reversed by a higher court on a petition 
for certiorari to which only one of two defendants 
was a party, the judgment of such intermediate 
court in so far as it related to the codefendant of 
the petitioner for certiorari was not affected by the 
judgment of the higher court.3<^ However, if the 
matter is one of general public interest, the re- 


versal inures to the benefit of ali persons similarly 
affected as well as to those who sued out the writ.^i 

Res judicata. Since the dismissal of the. writ 
rests in the sound discretion of the court, it is not 
in subsequent proceedings res judicata as to the va- 
lidity of the proceedings which were sought to be 
reviewed,32 ^nd a determination denying a certio¬ 
rari does not become res judicata so as to work an 
estoppel, where the record fails to show the ground 
or grounds alleged by a petitioner in his applica¬ 
tion for the writ or the answer of respondent, and 
the point in litigation is not apparent nor the rea- 
sons for the denial of the writ.^^ The affirmance 
in a subsequent suit against the prosecutor of the 
writ is res judicata as to the validity of the pro- 
ceedings.2^ 

Successive wrifs. The effect of the judgment, as 
a bar to subsequent applications for the writ, has 
already been noticed in § 21. 

§ 184. Amendment of Judgment 

The Judgment may be amended in a proper case. 

That the judgment of the reviewing court may 
be amended in a proper case does not admit of 
doubt, but the amendment may be denied because of 

laches.35 

Amendment of own judgment by inferior tri^ 
bunal. A writ of certiorari stays the proceedings 
in the inferior tribunal as shown supra § 108 et seq., 
and also tolis the term of court so far as jurisdic- 
tion of the inferior court over the’ case is concerned, 
but such court may, after the term at which its de¬ 
cision was rendered and in accordance with the rul- 
ing of the appellate court, modify, change, amend, 
and revise its decision while the case is stili pend¬ 
ing in that court. 


V. Trimble, 20 S.W.2a 17, 322 Mo. 
360, denying quashal of opinion 
State ex rei. Lindsay v. Trimble, 
20 S.W.2d 7, 225 Mo.App, 139— 
State ex rei. Kansas City v. Trim¬ 
ble, 20 S.W.2d 20, 21, 322 Mo. 368. 

24 . Okl.—^Fidelity Land Credit Co. 
V. Campbell, 249 P. 311, 121 Okl. 
159. 

25 - lowa.—^Western Pruit & Candy 
Co. V. McFarland, 179 N.W. 57, 189 
lowa 717. 

26 . Ga.—Patellis v. King, 182 S.E. 
808, .52 Ga.App. 118, 

27 . U.S.—^Ward v. Board of County 
Com’rs of Love County, Okl., Okl., 
40 S.Ct. 419, 253 U.S. 17, 64 L.Ed. 
751, reversing Board of ComTs of 
Love County v. Ward, 173 P. 1050, 
68 Okl. 287, in which certiorari 
granted Ward v. Board of ComTs 
of Love County, 39 S.Ct. 12, 248 
U.S. 656, 63 L.Bd. 419. 


28. Ga.—Butters Mfg. Co. v. Sims, 
171 S,E. 162, 47 Ga.App. 648. 

29. Cal.—Reagan v. Bahrs, 104 P. 
589, 11 Cal.App. 2^4. 

N.J.—Citizens' Gas Light Co. v. 
State, 44 N.J.Law 648. 

30. Ga.—U. S. Fidelity & Guaranty 
Co, V, Lawrence, 191 S.E. 474, 55 
Ga.App. 771, conforming to, 190 S. 
E. 346, 184 Ga. 83, reversing 184 S. 
E. 922, 53 Ga.App. 111. 

31. N.J.—Bergen v. State, 32 N.J. 
Law 490. 

32. N.Y.—People v. Kingston, 4 N. 
B. 348, 101 N.Y. 82. 

33. Me.—Ford v. Erskine, 83 A. 455, 
109 Me. 164. 

34. N.J.—^North River Meadow Co. 
V. Christ Church, 22 N.J.Law 424, 
53 Am.D. 258. 

35. La.—Groves & Rosenblath v. 
Atkins, 107 So. 316, 160 La. 489. 

11 C.J. p 213 note 92. 
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Agreed damages omitted by over- 
sight 

Agreed damages, omitted from de- 
cree on certiorari by oversight of 
supreme court, will be allowed by 
amendment without rehearing.— 
Groves & Rosenblath v. Atkins, su¬ 
pra. 

To remand case 

Where supreme court had granted 
certiorari to review lower court's 
quashing of distress warrants for 
taxes, and entered decree quashing 
lower court"s writs but neglected to 
remand proceedings to lower court, 
supreme court will, under statute, 
amend its decree to require further 
proceedings below consistent with 
the opinion, particularly proceedings 
for restitution of goods taken from 
sheriff when distress warrants were 
quashed.—Fort v. Dixie Oil Co., 
Tenn., 101 S.W’.2d 692. 

36. Ga.—McRae v. Boykin, 187 S.E. 
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§ 185. Compliance with Judgment 

An inferior tribunal must foliow a mandate issued 
on certiorari. 

VVhere a judgment of reversal is at once complied 
with, the relator cannot complain of a failure to 
wait until the time for a rehearing had elapsed;^’' 
and where the writ is dismissed, and the entry of a 
void judgment secured by defendant’s counsel, it is 
not error to enter up a proper judgment within a 
reasonable time after the void judgment is declared 
a nullity.^^ If the certiorari to review an injunc- 
tion order is sustained, it is proper for the lower 
court to reopen the original cause and to hear fur- 
ther testimony;^^ but the jurisdiction of the court 

L. REVIEW OF JUDGMENT 

§ 186. Right of Review, Appellate Jurisdic¬ 
tion, and Decisions Reviewable 

a. In general 

b. Discretionary action 

c. Finality of determinati on 

d. Amount in controversy 

a. In General 

In the absence of statutory provisione to the con- 


deciding the certiorari to issue a particular man¬ 
date cannot be inquired into by the lower court.'^® 

Where a mandate is issued on certiorari, the in¬ 
ferior tribunal must foliow it,^^ and while an opin- 
ion of a lower court adopting its quashed opinion 
so far as not inconsistent with the upper court’s 
decision on certiorari has been held unusual, ob- 
jections thereto were dismissed.^^ 

In some jurisdictions, where a judgment by an 
intermediate appellate court is reversed by a higher 
court on certiorari, the intermediate court must 
vacate its former judgment and enter judgment in 
accordance with that of the higher court. 

IN CERTIORARI PROCEEDING 

trary, a court’s determination on certiorari may generai- 
iy be reviewed by the tribunal possessing appellate Ju¬ 
risdiction over such court. 

A court^s determination on certiorari may gener- 
ally be reviewed by the tribunal, if any, possessing 
appellate jurisdiction over such court,^^ unless it is 
otherwise provided by statute.^^ 

Review of decisions in certiorari proceedings 
brought to review a judgment of a justice of' the 


271, 54 Ga.App. 168, conforming to 
Boykin v. McRae, 185 S.E. 246, 182 
Ga. 262, r^versing HcRae v. Boy¬ 
kin, 179 S.E. 535, 50 Ga.App. 866. 

37 . La.—State v. St. Paul, 28 So. 
839, 104 La. 103. 

38. Ga.—Thompson v. Dean, 84 S. 
E. 205, 15 Ga.App. 757. 

39. lowa.—McNiel v. Muscatine 

County Dist. Ct, 156 N.W. 358. 

40. Mo.—Iba V. Chicago, etc., R. Co., 
182 S.W. 135, 19.2 Mo.App, 297. 

41 . Ala.—Ex parte E. C. Payne 
Lumber Co., 87 So. 876, 205 Ala. 
259, conformed to Simpson v, E. 
C. Payne Lumber Co., 87 So. 876, 
17 Ala.App. 665. 

Mo.—Benantl v. Security Ins. Co. of 
New Haven, Conn., 9 S.W.2d 673, 
222 Mo.App. 763. 

Decision of court as law of case see 
supra § 183. 

42 . Mo.—State ex rei. Kansas City 
V. Trimble, 20 S.W.2d 17, 322 Mo. 
360, denying quashal of opinion 
State ex rei. Lindsay v. Trimble, 
20 S.W.2d 7, 225 Mo.App. 139— 
State ex rei. Kansas City v.. Trim¬ 
ble,, 20 S.W.2d 20, 21, 322 Mo. 368. 

43 . Ga.—Georgia Power Co. v. 
Puckett, 182 S.B. 623, 52 Ga.App. 
127, vacating 179 S.E. 284, 50 Ga. 
App. 720, reversed on other 
grounds 182 S.E. 384, 181 Ga. 386 
—Ocean Accident & Guarantee 
Corporation v. Farr, 179 S.E. 841, 
51 Ga.App. 147, conforming to 178 


S.E. 728, 180 Ga. 266, reversing 
169 S.E. 684, 47 Ga.App. 110— 
Wardlaw v. Executlve Committee 
of Baptist Convention, 179 S.B. 
163, 50 Ga.App. 619, conforming to 
Executive Committee of Baptist 
Convention v, Wardlaw, 178 S.E. 
155, vacating Wardlaw v. Execu¬ 
tive Committee of Baptist Convan- 
tion, 170 S.E. 830, 47 Ga.App. 595— 
Johnson v. Thompson-Starrett Co., 
164 S.E. 910, 45 Ga.App. 395, con¬ 
forming to Thompson-Starrett Co. 

V. Johnson, 163 S.E. 745, 174 Ga. 
656, reversing Johnson v. Thomp- j 
son-Starrett Co., 157 S.E. 363, 42 
Ga.App. 739, 

Mo.—Ulmann v. Union Pac. R. Co., 
App„ 35 S.W,2d 647—^Universal Pa¬ 
per Products Co. V. R. E. Punsten 
Co., App., 6 S.W.2d 1020, conform¬ 
ing to opinion State ex rei. R. E. 
Punsten Co. v, Becker, 1 S.W.2d 
103, 318 Mo. 516, quashing opin¬ 
ion Universal Paper Products Co. 
v. R. C, Funsten Co., App., 285 S. 

W. 516. 

Matters not reversed 

Court of appeals' ruling that evi- 
dence authorized verdict, not consid- 
ered on certiorari to supreme court, 
which reversed case on another 
ground, was adhered to in conform¬ 
ing opinion of court of appeals.— 
Gaines v. Brown, 165 S.E. 454, 45 Ga. 
App. 525, conforming to 164 S.E. 866, 
175 Ga. 66, reversing 162 S.B. 722, 44 
Ga.App. 630. 

44. Wis.—State v. Mitchell, 245 N. 

329 


w. 640, 210 Wis. 381, 86 A.L.R. 

1361. 

11 C.J. p 216 note 41. 

As exclnsive reinedy 

Where ther e is a judgment on the 
merits of a certiorari, if it was er- 
roneous, the remedy is by writ of 
error and not by renewal of the ac¬ 
tion by a second certiorari.—Smith 
V. J. M. Walkeen Millinery Co., 76 
S.E. 992, 12 Ga.App. 119. 

45. Order of zoning boards 

(1) A Circuit court's order on cer¬ 
tiorari to review the action of the 
board of zoning appeals was held 
not reviewable by the supreme court 
on appeal or writ of error, since the 
proceedings are controlled by stat¬ 
ute, which does not authorize a re¬ 
view of the judgment of the court 
of record reviewing the decision of 
the board of appeals, and since the 
writ of certiorari is a special statu¬ 
tory writ and the proceeding is not 
a suit in equity or a proceeding at 
law within Pract.Act § 91—Phelps 
V. Board of Appeals of City of Chi¬ 
cago, 156 N.E. 826, 325 111. 625—Peti- 
tion of Forbes, 146 N.E. 448, 316 111. 
141. 

(2) The statute goveming appeals 
from the board of zoning appeals to 
the Circuit and superior courts 
makes no provision for an appeal 
from those courts, and it follows 
that no appeal lies to the appellate 
court unless the general provision 
of the Code of Civil Procedure is ap- 
plicable, and we flnd nothing in the 
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peace see CJ.S. title Justices of the Peace § 266, 
also 35 CJ. p 886 notes 13, 14. 

Grounds. The only proper ground of appeal from 
a judgment of a court which has reviewed a judg- 
ment on certiorari has been held to be that the re- 
viewing court erred in giving judgment for re¬ 
spondent instead of appellant.^^ 

Joinder. If two cases, although tried together 
by consent of counsel, are between different par¬ 
ties, one writ of error is insufficient, as was one pe- 
tition for certiorari.^*^ 

b. Discretionary Aetion 

In cases where an order In certiorari proceedings is 
discretionary with the lower court, there is a conflict 
of authority as to whether such orders are reviewabie 
on appeal or writ of error. 

In some jurisdictions an order granting or refus- 
ing or quashing a common-law certiorari is so f,ar 
discretionary with the lower court that it is not re¬ 
viewabie on appeal or error,^^ at least in certain 


courts.‘^9 In other jurisdictions, it seems that, not- 
withstanding the discretionary nature of the act, the 
determination is reviewabie to discover whether 
there has been an abuse of discretion,®^ and this 
rule is so declared by statute in some jurisdictions.^i 

However, w’here the order in the certiorari pro- 
ceeding was not made in the exercise of its discre- 
tion by the lower court, the order is appealable.52 
Thus, if the granting of the writ is a matter of 
right, as it is under some statutes relating to partic- 
ular matters, an appeal lies.^^ Also, although the 
granting of the writ is discretionary, when the writ 
has once been granted and the record certified in 
obedience thereto, the questions arising on such 
record must be determined according to fixed rules 
of law, and such determination is reviewabie by a 
writ of error.54 

c. Finality of Determination 

Generally, an appeal or writ of error will not lie 
uniess there has been a final judgment or order in the 
certiorari proceedlng. 


Civil Code authorizing this appeal.— 
Luten V. Schmidt, 163 N.E. 536. 88 
Ind.App. 134. 

Itt Pennsylvania 

(1) By statute, the judgment of 
the court of common pleas is dnal 
on all proceedings removed by cer¬ 
tiorari to such court, and no writ of 
error can issue thereon.—Palmer v. 
Lacock, 107 Pa. 346—Silvergood v. 
Storrick, 1 Watts 532—Allegheny L. 
& T. Co. V. Gundling, 33 Pa.Super. 
621—Fry v, Spatz, 29 Pa.Super. 
592—Phoenix Iron Works Co. v. Mul- 
len, 25 Pa,Super. 547—^Alexander v, 
Goldstein, 13 Pa, Super. 51S—Crura- 
ley V. Crescent Coal Co., 13 Pa.Su- 
per. 231—Carroll v. Barnes, 11 Pa. 
Super. 590, 

(2) The pro Vision of the statute 
extends to “every judgment or pro- 
ceeding of that court on writs of 
certiorari . i . whether as re- 
gards reversal, costs, exeeutions, or 
any other matter.”—Silvergood v. 
Storrick, 1 Watts 532, 533. 

46. N.J.—Burhans v. City of Pater- 
son, 123 A. 883, 99 N.J.Law 490— 
Lundy v. George Brown & Co., 108 
A. 252, 93 N.J.Law 469, affirming 
106 A. 362, 93 N.J.Law 107. 

47. Ga.—Haralson County v. Pitt- 
man, 31 S.E. 183, 105 Ga. 513. 

48. N.J.—Post v. Anderson, 168 A. 
622. 111 N.J.Law 303, dismissing 
appeal 163 A. 666, 11 N.J.Misc. 1— 
Daniel B. Frazier Co. v. Long 
Beach Tp., Ocean County, 164 A. 
278, 110 N.J.Law 221, dismissing 
appeal 161 A. 51, 10 N.J.Misc. 747. 

8 C.J. p 554 note 61-p 597 note 3 [f] 
~11 C.J. p 217 notes 45, 47-49. 


Bule to Show canse 
Dismissal of rule to show cause 
why writ of certiorari should not is¬ 
sue is not appealable notwithstand- 
ing stipulation of parties that de¬ 
termination of court on hearing on 
rule should operate as final de¬ 
termination on merits, as the parties 
cannot thus deprive the supreme 
court of its discretion.—^Pennsylva- 
nia R. Co. v. Board of Public Utility 
Gom’rs of New Jersey, 184 A. 842, 
116 N.J.Law 527, dismissing appeal 
180 A. 551, 13 N.J.Misc. 766. 

Dismissal hecause improvidently 
granted 

An order dismissing the writ on 
the ground that it was improvident- 
ly granted, because of the laches of 
the prosecutor, is discretionary so as 
not to be reviewabie by a writ of er¬ 
ror.—Atlantic City Water Works Co. 
v. Read, 15 A. 10, 50 N.J.Law 665— 
State v. Jersey City, 43 N.J.Law 662. 

49. N.T.—People ex rei. Dawley v. 

Wilson, 133 N.E. 45, 232 N.T. 12, 
reversing 189 N.Y.S. 585, 19S App. 
Div, 158, reargument denied 134 N. 
E. 563, 232 N.Y. 540. 

11 C.J. p 217 note 45. 

50. D.C.—^Billings v. Field, 36 App. 
D.C, 16. 

111.—Board of Supervisors v. Ma- 
goon, 109 111. 142. 

N.C.—Perry v. Whitaker, 77 N.C. 102. 
Discretion regniated by precedent 
It has been held that, while the 
granting of the writ is discretion¬ 
ary, yet the discretion is regulated 

by precedent and established princi- 

ple, and if such discretion is in any 
case abused the grant or refusal of 
the writ may be reviewed by appeal 
or error.—^Michaelson v. Cautley, 32 

330 


S.E. 170, 45 W.Va. 533~Welch v. 
Wetzel County Ct., 1 S.E. 337, 29 W. 
Va. 63. 

V^Tien discretion interfered with see 
infra § 197. 

51. Ala.—Ex p. Montgomery, 64 Ala. 
463. 

Tenn.—Bob v. State, 2 Yerg. 173— 
Lawson v. Scott, 1 Yerg. 92. 

Prior to the statute, the order was 
not appealable where discretionary. 
—Carter v. Douglass, 2 Ala. 499. 

52. N.Y.—^People ex rei. Dawley v. 
Wilson, 1'33 N.E. 45, 232 N.Y. 12, 
reversing 189 N.Y.S. 585, 198 App. 
Div. 158, reargument denied 134 N. 
E. 563, 232 N.Y. 540. 

11 C.J. p 217 note 45 [c]. 

All facts one way 
The denial of certiorari where all 
the facts tend to favor the issuance 
of the writ is subject to review, as 
-in such circumstances the princi- 
ple of judicial discretion has no ap- 
plication.—Brown v. City Council of 
City of Long Beach, Cal.App., 258 P. 
693 . 

Dismissal as matter of law 
Where the order dismissing cer¬ 
tiorari is silent as to the reason, but 
the opinion indicates it was dismiss- 
ed as a matter of law and not in the 
exercise of discretion, the order is 
appealable.—People ex rei. Dawley v. 
Wilson, 133 N.E. 45, 232 N.Y. 12, re¬ 
versing 189 N.Y.S. Sas, 198 App.Div. 
158, reargument denied 134 N.E, 563, 
232 N.Y. 540. 

53. N.Y.-—Matter of Corwin, 32 N.E. 
16, 135 N.Y. 245. 

54w Tenn.—City of Knoxville v. 
Connors, 201 S.W. 133, 139 Tenn. 
45. 

11 C.J. p 218 note 71. 
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In many jurisdictions an appeal will not lie un- 
less there has been a finai judgment or order.55 
This finality of the judgment refers to the judg¬ 
ment rendered in the certiorari proceeding and not 
to that of the judgment excepted to in the petition 
for certiorari.^® 

In accordance with this rule, an appeal will noi 
lie from an order refusing to quash a writ from 
an order allowing a writ;®® from an order sustain- 
ing a demurrer to the petition for the writ,®^ where 
the petitioner for certiorari did not elect to stand 
on his petition from the refusal to grant a mo- 
tion to dismiss a petition for the writ;®^ from an 
order denying a motion for reargumenf of a mo- 
tion to vacate the writ;®^ from an order denying 
an application made on the hearing;®® from an or¬ 
der overruling a motion for a new trial of a trav- 
erse of the answer from an order denying a mo¬ 
tion to require amendment of the return®® or di- 
recting a further return;®® or from an order di- 


recting the clerk to send up a transcript of the 
record and proceedings.®"^ So, an order not only 
reversing an order quashing a writ of certiorari but 
also reinstating the writ and remitting the proceed- 
ings to the court entertaining the certiorari for a 
determination on the merits is not an order finally 
determining a special proceeding, and hence is not 
appealable.®® 

On the other hand, an order quashing a writ,®^ 
an order denying or overruling the wi-it,*^® where 
no issue of fact was tendered,"^^ or an order made 
on a motion to supersede a writ,^^ or on a motion 
to dismiss the certiorari^s has been held a finai 
judgment or order and appealable if otherwise an 
appeal lies. 

d. Amonnt in Controversy 

The right of review of a judgment op order in a cer¬ 
tiorari proceeding is sometimes dependent on the amount 
in controversy. 


55. N.T.—^Factory Mut. • Liability 
Ins. Co. of America v. Van Schaick, 
182 N.E. 185, 259 N.T. 571, dis- 
missing appeal Factory Mut. Lia¬ 
bility Ins. Co. of America v. Behan, 
253 N.Y.S. 562, 233 App.Div. 614. 

3 C.J. P 554 notes 61, 63—11 C.J. p 
217 note 68. 

‘‘Judgrment” treated as “order" 
Determination in certiorari pro¬ 
ceeding, although styled as a judg¬ 
ment, should be treated as a finai 
order within statute granting right v 
of appeal except in cases where law 
specifically prohibits review.—People 
ex rei. Schick v. Marvin, 283 N.Y.S. 
203, 246 App.Div. 71, reversed on oth¬ 
er grounds 2 N.E,2d 634, 271 N.Y, 
219. 

56. Ga.—Colunibus Heating & Ven- 
tilating Co. v. Upchurch, 163 S.E. 
301, 45 Ga.App. 16. 

DisxxuLssal becaose lower judgxnent 
XLOt finai held finai judgment 
Superior courfs judgment dismiss- 
ing certiorari because judgment 
which certiorari excepted to was not 
"finai’* is “finai judgment,” review- 
able by court of appeals on direct 
bili of exceptions.—Columbus Heat¬ 
ing & Ventilating Co. v. Upchurch, 
163 S.E. 301, 45 Ga.App. 16. 

57. lowa.—^Riley v. Board of Trus- 
tees of Policemen’s Pension Fund, 
222 N.W. 403, 207 lowa 177. 

11 C.J. p 217 note 59. 

Kecessity of determination 

Matters in dispute in certiorari 
'proceeding to review order denying 
police pension must be determined by 
trial court before appeal can be tak- 
en,—Riley v. Board of Trustees of 
Policemen’s Pension Fund, supra. 

SB. S.D.—Campbell v. Common Coun- 
cil of City of Watertown, 195 N.W. 
442, 46 S.D. 574.' 


59. Cal.—Tyler v. City Council of 
Huntington Park, 276 P. 355, 97 
Cal.App. 724. 

60. lowa.—^Fehrman v. Sioux City, 
249 N.W. 200, 216 lowa 286. 

61. N.C.—Perry v. Whitaker, 77 N. 
C. 102. 

62. N.Y.—Rubei Corporation v. Moss, 
295 N.Y.S. 353, 251 App.Div. 723. 

63. N.Y.—Peo. V. McNamara, 45 N. 
Y.S. 456, 18 App.Div. 17. 

64. Ga.—Du Vall v. Brogden, 51 S. 
B. 404, 123 Ga. 411. 

65. Wis.—State v. Oconomowoc, 80 
N.W. 942, 104 Wis. 622. 

66. N.T.—Matter of Larson, 96 N.Y. 
381, reversing 31 Hun 539. 

Remedy by motion 
Where certain directions contain- 
ed in a writ of certiorari were not 
pertinent to the grievances alleged 
therein, the remedy is by a motion 
to modify, and not by an appeal from 
the order for a further return.— 
Peo. V. Feitner, 56 N.Y.S. 93, 37 App. 
Div. 362. 

Siscretionaxy 

Where, on a writ of review of pro- 
ceedings of a justice of the peace, 
the case had been determined by the 
Circuit court, a motion by the defeat- 
ed party to open the judgment so as 
to require the justice to make a more 
complete return to the writ will be 
treated as a motion for a new trial, 
denial of which is not reviewable ex¬ 
cept in case of manifest abuse of 
discretion.—^White v. Brown, 101 P. 
900, 54 Or. 7. 

67. N.C.—^Farmers* Nat. Bank v. 
Burns, 12 S.E. 252, 107 N.C. 465. 

68. N.Y.—Peo. v. Barker, 49 N.E. 
775, 155 N.Y. 308. 
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69. 111.—Funkhouser v. Coffin, 133 
N.E. 649, 301 111. 257, affirming 221 
Ill.Ap^p. 14. 

11 C.J. p 218 notes 67, 68. 

Disxnissal of petition not necessaxy 
An order quashing a writ of cer¬ 
tiorari is finai and appealable with- 
out dismissal of the petition.—^Funk- 
houser v. Coffin, 133 N.E. 649, 301 
111. 257, affirming 221 Ill.App. 14. 

70. Ga.—Columbus Heating & Ven¬ 
tilating Co. V. Upchurch, 163 S.E. 
301, 45 Ga.App. 16—United Cigar 
Stores Co. v. Georgia Ry. & Power 
Co., 107 S.E. 781, 27 Ga.App. 198. 

Suit dismissed on general demurrer 
Where the suit was dismissed on 
general demurrer and plaintiffis cer¬ 
tiorari was overruled in the superior 
court, the judgment overruling the 
certiorari was a finai disposition of 
the case, and one from which a bili 
of exceptions would lie to the court 
of appeals.—United Cigar Stores Co. 
V. Georgia Ry. & Power Co., supra. 

71. Cal.—Brown v. Superior Court of 
California in and for Dos Angeles 
County, 234 P. 409, 70 Cal.App. 
732. 

72. Wis.—State v. Mitchell, 245 N. 
W. 640, 210 Wis. 381, 86 A.L.R. 
1361—State v. Haugen, 169 N.W. 
555, 168 Wis. 253. 

Motion identical -witli demurrer 

Since the function of a motion to 
supersede a writ of certiorari is iden¬ 
tical with that, of a demurrer to a 
pleading, in that it presents the 
question whether there is a ground 
of relief stated, the order on such 
motion is appealable.—State v. Hau¬ 
gen, supra. 

73. Ga.—^Fairfax Loan & Invest- 
ment Co. v. Turner, 175 S.E. 267, 
49 Ga.App. 300. 
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In some States a review cannot be bad unless 
e amount necessary to confer jiirisdiction upon 
e appellate court is involved/"^ but in other States 
review may be had irrespective of the amount in- 
)lved in the controversy."^ 

187. Mode of Review; Appeal or Error 

TO' review judgments or orders in certiorari proceed- 
gs, resort may be had to an appeai in some Jurisdic- 
3ns while in others a writ of error has been held 
'oper. 

In some jurisdictions appeal may be resorted to 
>r the review of the determination made on certi- 
■ari proceedings,'^® while in others resort may be 
ad to a writ of error. 

i. Cal.—Bienenfeld v. Fresno Min¬ 
ing Co.. 22 P. 1113, S2 Cal. 425. 

L C.J. P 218 note 72. 

7 . 111.—Hyslop V. Finch, 99 111. 

171. 

orto Rico-—American R. Co. v. Mu- 
nicipal Ct, 16 Porto Rico 227, 232. 

3. Ala.—Mills V. Court of Com'rs 
of Conecuh County, 85 So. 564, 204 
Ala. 40. 

1 C.J. p 218 note 69. 
ther remedy 

Appeal is not appropriate where 
iere is an availahle remedy by mo- 
on.—Peo. V. Feitner, 56 N.Y.S. 93, 

7 App.Div. 362. 

7. XT.S.—^Harris v, Barber, D.C., 9 
S.Ct. 314, 129 U.S. 366, 32 L.Ed. 

697. 

/.Va.—Humphreys v. County Court 
of Monroe County, 110 S.E. 701, 90 
W.Va. 315. 

1 C.J. p 218 note 70. 

When writ is guaslied for error ap- 
arent on its face error will not lie, 

DT there is nothing to be brought 
p on a record.—^Peo. v. New York, 

How.Pr.,N,Y., 90. 

8. Cal.—Jacobs v. Board of Dental 
Examiners, App., 75 P.2d 96—Jor- 
dan V. Alderson, 192 P. 170, »48 Cal. 

App. 547. 

^a.—Martin v. Davison-Paxon Co., 

180 S.E. 750, 50 Ga.App. 470--An- 
derson v. West Lumber Co., 179 S. 

E. 738, 51 Ga.App. 333, rehearing 
denied ISO S.E, 361, 51 Ga.App. 333 
—Southern Pac. Co. v. Davison- 
Paxon Co., 165 S.E. 862, 45 Ga. 

App. 719—0'Quinn v. Mayor and 
Council of Homerville, 157 S.E. 

109, 42 Ga.App. 628—Connally 

Realty Co. v. Nalley, 143 S.E. 786, 

38 ,Ga.App. 292—Zeigler v. Perry, 

141 S.E. 426, 37 Ga.App. 647—Jones 
V. May, 107 S.E. 897, 27 Ga.App. 

152—^Whiddon v. Atlantic Coast 
Line R. Co., 94 S.E. 617, 21 Ga.App. 

377. 

1.—Heppe V. Mooberry, 183 N.E. 

636, 350 111. 641. 

Linn.—Sjoberg v. City of Minne- 


§ 188. Presentation and Reservation in Low- 
er Court of Grounds of Review 

Generally, questions not raised and properiy pre- 
served for review in the triai court or in the certiorari 
proceeding will not be noticed on appeal. 

The general rules governing all appeals and writs 
of error as to preserving questions for review by 
objections, exceptions, etc., in the lower court are 
applicable; and generally questions of whatever 
nature, not raised and properiy preserved for re¬ 
view in the triai court or in the certiorari proceed¬ 
ing, will not be noticed on appeal.'^^ Thus, in some 
jurisdictions, sometimes by vir tue of statuto ry pro- 
visions, questions not referred to in the petition for 
certiorari will not be considered.'^^ However, the 

cannot be done.—Jacobs v. Board of 
Dental Examiners, Cal.App., 75 P.2d 
96. 

Speciflo objection necessary 
Where it does not appear what ob¬ 
jection was made to a bond, and it 
is not alleged in motion to dismiss 
certiorari, wherein bond was de¬ 
ficient, no question is raised for re¬ 
view.—^Abercrombie v. Gurley, 94 S. 
E. 606, 21 Ga.App. 3 89. 

Objection as to parties 
Individuals sued and answering as 
members of township board, in cer¬ 
tiorari to quash ouster of constable 
and appointment of successor, cannot 
question regularity of proceeding for 
failure to join township as party 
defendant on appeal from judgment 
for relator.—State ex rei. Davidson 
V. Caldwell, 276 S.W. 631, 310 Mo. 
397. 

Defeots in pleading 
Court of appeals cannot consider 
motion to dismiss certiorari based 
on defects in pleadings or alleged er- 
rors in proceeding regarding which 
no question was raised in triai court. 
—Southern Pac. Co. v. Davison-Pax¬ 
on Co., 165 S.E. 862, 45 Ga.App. 719. 
Opinion testimony 
Testimony of witness that he con- 
sidered place sought to be abated a 
Public nuisance, although opinion un- 
supported by facts, could not be chal- 
lenged for first time on review where 
not objected to at triai.—0'Quinn v. 
Mayor and Council of Homerville, 
157 S.E. 109, 42 Ga.App. 628. 

79. Ga,—Hili v. George, 170 S.E. 
326, 47 Ga,App. 272—Hutchings v. 
Roquemore, 139 S.E. 216, 164 Ga. 
637—Continental Aid Ass’n v. 
Hand, 97 S.E. 206, 22 Ga.App. 726 
—Buchanan v. Satterwhite, 95 S. 
E. 309, 22 Ga.App. 23. 

11 C.J. p 218 notes 82-84—44 C.J. P 
747, note 81 [b]. 

Knowledge of statute presumed 
Petitioner for certiorari is con- 
clusively presumed to know of stat¬ 
ute preventing grant of certiorari 


apolis, 267 N.W. 374, 197 Minn. 
406. 

Miss.—^Adams v. Board of Sup’rs of 
Union County, 170 So. 684, 177 
Miss. 403. 

Mo.—State ex rei. Davidson v. Cald¬ 
well. 276 S.W. 631, 310 Mo. 397— 
State ex rei. Plummer v. Gardner, 
234 S.W. 53, 290 Mo. 143. 

N. J.—Trenton & Mercer County Trac- 
tion Corporation v. City of Tren¬ 
ton, 119 A. 31, 98 N.J.Law 297, af- 
firming Trenton & Mercer Traction 
Corporation v. Same, 116 A. 321, 
97 N.J.Law 84—Franklin v. City 
of Millville, 119 A. 29, 98 N.J.Law 
262, affirming Franklin v. Horton, 
116 A. 176, 97 N.J.Law 25. 

N.Y.—People ex rei. Moenig v. Com- 
missioners of Land Office, 173 N.Y. 
S. 649, 186 App.Div. 139. 

Tenn.—City of Nashville v, Mason, 
11 Tenn.App, 344. 

11 C.J. p 218 notes 80, 81. 

WaAt of jurisdictiou 

(1) It has been held that, on ap¬ 
peal from a judgment of the county 
court, on certiorari, in a case in 
which it had no jurisdiction to grant 
the writ, the supreme court will ren- 
der judgment dismissing the writ, al¬ 
though the want of jurisdiction was 

inot objected to in the county court. 

I — ^Winn V. Freele, 19 Ala. 171. 

(2) Where an objection to a writ 
of certiorari went to the jurisdiction 
of the superior court, in that the 
writ was issued by a husband, 
against whom no judgment had been 
entered, to review . a judgment 
against his wife, such objection 
might properiy be raised in the ap¬ 
pellate court for the first time.— 
Okerlind v. Fyke, 90 111.App. 192. 

(3) The failure to object in su¬ 
perior court to appropriateness of 
writs of certiorari and prohibition to 
review action of board of dental ex¬ 
aminers in revoking practitioners' 
licenses was not a waiver of right 
to object on appeal, since, if that 
were the case, jurisdiction could be 
conferred by the parties, and that 
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making of a motion to quash or dismiss the writ 
has been held not necessary to present for review 
the objection that the writ was not applied for with- 
in the statutory time after judgment.^^ 

§ 189. Parties 

An appeal may be prosecuted by a party named In 
the writ, but persons not parties to the certiorari pro- 
ceeding are not proper or necessary parties to a bili of 
exceptions excepting to the judgment therein. An ap¬ 
peal may be prosecuted by, and in the name of, a court. 

An appeal may be prosecuted by a party named 
in the writ,^^ or on his decease pending an appeal, 
his personal representatives may be substituted .^2 
On the other hand, it would seem that a person who 
has not such interest as entitles him to bring certi¬ 
orari cannot take an appeal or sue out a writ of 
error to review a determination in certiorari 
but a person who is denied leave to intervene as a 
taxpayer in a certiorari proceeding may appeal or 
bring a writ of error to review such ruling.^^ 
Where the proceeding is prosecuted by a nominal 
party who is the attorney for the real party in in¬ 
terest, such objection being one which could be 
cured by amendment, the court on appeal will treat 
it as if the amendment was made. 

Parties to certiorari are proper parties to a bili 
of exceptions excepting to the judgment therein,^^ 
and conversely, one not a party to certiorari is not 
a proper or necessary party to such a bili of excep- 


§ 191 

tions,S7 and should not be made a party to the bili 
even on his own application.^S 

Court. It has been held that an appeal may be 
prosecuted by, and in the name of, a court.S^ 

§ 190. Requisites and Proceedings for Trans¬ 
fer of Cause 

The necessity of permission and other prerequisites 
to appeal is a matter of loca! statutory regulation. 

In some jurisdictions, the decision of an appellate 
court annulling the determination of a quasi-judi- 
cial body is treated by a higher court as a reversal, 
and permission to appeal is not necessary where the 
order^of certiorari is returnable in the first instance 
in such appellate court, and in such a case a mo¬ 
tion for permission to appeal will be denied.9<^ 

§ 191. - Time of Taking and Notice 

The appellant must comply with statutory provislons 
and rules of court as to the time of taking the appeal and 
the giving of notice thereof. 

The appeal must be taken within the time pre- 
scribed by statute, the provisions of which cannot 
be altered or extended by the parties.^i Converse¬ 
ly, an appeal or proceeding in error taken or com- 
menced before the fight to take the same has ac- 
crued is premature and will be dismissed for want 
of jurisdiction and the certification of a certio¬ 
rari proceeding on agreement of the parties, be- 
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and must raise question of uncon- 
stitutionality in petition, although 
question did not appear until trial 
judg6’s decision.—Hutchings v. Ro- 
quemore, 139 S.E. 216, 164 Ga. 637. 
Itelieariiig after statute held iuvalid 
Where a statute abolishing the 
writ of certiorari from certain courts 
was not questioned or passed on in 
the certiorari proceeding, an appel¬ 
late court will not, on rehearing, re¬ 
verse its former decision upholding 
the denial of the writ, notwithstand- 
ing the supreme court in the interim 
has held such statute invalid.—^An- 
derson v. West Lumber Co., 180 S.E. 
361, 51 Ga.App. 333, denying rehear¬ 
ing 179 S.E. 738, 51 Ga.App. 333. 

80. W.Va.—Morgan v. Ohio River R, 
Co., 19 S.E. 588, 39 W.Va. 17. 

81. Okl.—Board of Com’rs of Car- 
ter County v. Woodford Consol. 
School Dist. No. 36, 25 P.2d 1057, 
1061, 165 Okl. 227, citing Corpus 
Juris. 

11 C.J. p 218 note 74. 

82. N.T.—Peo. V. Brooklyn, 12 N. 
E. 179, 105 N.Y. 674. 

83. Ilh—Peo. V. Lower, 98 N.B. 557, 
254 111. 306. 

Taxpayer 

A taxpayer cannot sue out a writ 


to review the determination in cer¬ 
tiorari, where the question involved, 
in reviewing the record of civil Serv¬ 
ice commissioners, is whether one 
person or another occupied an office 
created by law, and the civil service 
commissioners and the Corporation 
counsel have abandoned their ap¬ 
peal from the judgment.—Peo. v. 
Lower, 98 N.E. 557, 254 111. 306. 

84. 111.—Peo. V. Lower, supra. 

85. Mich.—^White v. Palmer, 206 N. 
W. 539, 233 Mich. 32. 

86. Ga.—Greenwood v. Greenwood, 
163 S.E. 317, 44 Ga.App. 847. 
Temporary administrator, defend¬ 
ant in certiorari, was proper party 
defendant to bili of exceptions ex¬ 
cepting to judgment overruling peti¬ 
tion for certiorari, notwithstanding 
he was not administrator when judg¬ 
ment was rendered, or when bili of 
exceptions was sued out.—Green¬ 
wood V. Greenwood, supra. 

87. Ga.—Zeigler v. Perry, 141 S.E. 
426, 37 Ga.App. 647—Dillin v. Unit¬ 
ed Roofing & Supply Co., 129 S. 
E. §73, 34 Ga.App. 316. 

Mich.—Singer v. Nicol, 248 N.W. 601, 
263 Mich. 221. 

Trial court co^mmissioner 
Where losing party sought cer¬ 
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tiorari to review Circuit court com- 
missioner’s judgment, and, on com- 
missioner's motion, certiorari was 
denied, whereupon such party ap- 
pealed, making commissioner appel- 
lee, appeal was dismissed, success- 
ful parties in proceedings before 
commissioner being only persons in- 
terested in upholding judgment.— 
Singer v. Nicol, 248 N.W. 601, 263 
Mich. 221. 

88. Ga.—^Dillin v. United Roofing & 
Supply Co., 129 S.E. 573, 34 Ga. 
App. 316. 

89. Ala.—^De Kalb County Comrs. 
Ct V. Wilborn, 46 So. 585, 155 Ala. 
192. 

Parties who complaiu of an ad- 
judication of their proceedings as a 
court may appeal in the name of the 
court.—Lowndes County Comrs. Ct. 
V. Bowie, 34 Ala. 461. 

90. N.Y.—^Albano v. Hammond, 196 
N.E. 594, 267 N.Y. 590. 

91. Ala.—Lusk v. Capehart, 30 So. 
31, 129 Ala. 599. 

N.Y.—Peo. V. Ketor, 3 How.Pr.,N.S., 

210 . 

Porto Rico.—^Leon v. Brusi, 21 Porto 
Rico 423. 

92. Ga.—Sellers v. McNair, 157 S.E. 

. 373, 42 Ga.App. 731. 
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ore the writ was ordered to issue, has been held 
Temature.93 

Notice o£ appeal must be in the form prescribed 
>y statute.9'^ 

\ 192. Supersedeas 

Generally, an appeal from a decislon on certiorari 
loes not act as a supersedeas, but compiiance with stat> 
ftory provislons therefor Is necessary. 

In the absence of statutory provision to the con- 
rary, an appeal from a decision on certiorari does 
lot of itself act as a supersedeas,®^ and the party 
Lppealing-, in order to obtain a supersedeas, must 
:omply with the law authorizing the’supersedeas.® 

't has been held that a writ of supersedeas will not 
ssue from the supreme conrt to stay a judgment of 
he lower court in certiorari proceedings, pending 
in appeal, where it appears that the controversy 
vili, have ceased at the time of the hearing of the 
ippeal in regular course.®'^ The appeal will not be 
iismissed because an appeal bond contains language 
naking it in form both an appeal and a supersedeas 


bond, where no stay was permissible, but it is evi- 
dent that the purpose of the bond was merely to 
perfect the appeal.®® 

Summary review. While the lower court is with- 
out power to render judgment until exceptions, tak- 
en and allowed under statutes providing for sum¬ 
mary review, are disposed of,®® an order for judg¬ 
ment pending a bili of exceptions was held permis¬ 
sible on certiorari to show that the petitioners did 
not desire to amend the petition.^ 

§ 193. Record and Assignment of Errors 

a. Assignment of errors 

b. Record 

a. Assignment of Errors 

Generally questions not raised by a proper assign¬ 
ment of errors will not be considered on appeal. 

The assignment of errors must specify the par- 
ticular matter relied on,® and questions not raised 
by a proper assignment of errors will ordinarily not 
be considered.® However, the importance of con- 


>3, Me.—Rogers v. Brown, 181 A. 

667, 134 Me. 88. 

Proper time 

Cases should be disposed of at nisi 
?rius and should not be sent to law 
jourt on report, at request of par- 
:ies except at such stage or on such 
stipulation that decision of question 
nay in one alternative at least su- 
oersede further proceedings.—Rogers 
7. Brown, supra. 

J4. Mont.—State v. Gallatin County 
Justice Ct., 78 P. 498, 31 Mont 
258. 

»5. 111.—^People V. Thompson, 146 N. 
E. 473, 316 111. 11. 

N".!.—^Handwerk v. Town of Gutten- 
berg, 105 A. 226, 92 N.J.Law ISl. 
11 C.J. p 219 note 88. 

^ Ga.—Equitable Life Assur. Soc. 
of U. S. V. Culp, 127 S.E. 225, 159 
Ga. S74. 

OiglLt to Injimctioa oa. failnre to 
obtaia supersedeas 
Where party against whom judg¬ 
ment is rendered fails on taking case 
from superior court to court of ap- 
peals to obtain supersedeas under 
Iliv.Code 1910 § 6165, plaintiff in 
iudgment can proceed to enforce it, 
ind defendant would not be entitled 
;o injunction to prevent its enforce- 
nent until disposition of case by 
sourt of appeals or until termina- 
ion of garnishment proceedings in- 
jtituted against defendant by plain- 
ifFs creditors, nor to prevent plain- 
iff from inducing creditors to insti- 
ute garnishment proceedings against 
lefendant.—^Equitable Life Assur. j 

5oc. of U. S. V. Culp, supra. I 


97. Wash.—State v. Bremerton, 73 
P. 477, 32 Wash. 508. 

98. Wash.—State v. White, 82 P. 
907, 40 Wash. 560, 2 L.R.A..N.S., 
563. 

99. Mass.—Selectmen of Wakefield 
V. Judge of First Di st. Court of 
Eastern Middlesex, 160 N.E. 427, 
262 Mass. 477. 

1. Mass.—Selectmen of Wakefield v. 
Judge of First Dist, Court of East¬ 
ern Middlesex, supra. 

Bemains iu abeyance 

Order for judgment entered pend¬ 
ing exceptions, which showed peti¬ 
tioners did not desire to amend, 
took effect only in case first bili of 
exceptions should be overruled.— 
Selectmen of Wakefield v. Judge of 
First Dist. Court of Eastern Middle¬ 
sex, supra. 

2. Ga.—Behn v, Mcintyre, 164 S.E. 
903, 45 Ga.App, 446. 

Uultifariousuess 

Assignment of error in appeal 
from determination on certiorari in 
overruling exceptions, stating num- 
erous, varied, and distinet objections 
to trial court's charge is multifari- 
ous, and need not be considered.— 
Mathews v. Autry, Tex.Civ.App., 65 
S.W.2d 798. 

Assigmments held sufficient 

(1) In general.—Cusic v. Holland 
Furnace Co., 159 S.E. 882, 43 Ga.App. 
770—Flood V. Empire Inv. Co., 133 S.- 
E. 60, 35 Ga.App. 266—^Farmers’ & 
Merchants' Bank v. Willie, 133 S.E. 
44, 35 Ga.App. 202. 

(2) Alleging that the court erred 
in overruling the petition and deny- 
ing it on each of the grounds stated 
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therein, and that the court should 
have sustained it, was sufficient to 
present for review the questions of 
law made by the petition and an- 
swer.—Buchman v. Rogers, 113 S.E. 
230, 29 Ga.App. 62. 

(3) An assignment that judge of 
superior court erred in dismissing 
certiorari sufficient ly showed that 
the ruling was excepted to.—Hines 
V. Porter, 106 S.E, 16, 26 Ga.App. 
178. 

(4) Error in striking out the tran- 
script of evidence given at hearing 
against a police officer before a civil 
Service commission is sufflciently 
raised by an assignment that the 
lower court “erred in quashing the 
proceedings of the Civil Service 
Commission, as set forth in the re- 
turn."—Buttimer v. Geary, 229 111. 
App. 524. 

(5) Assignment that judgment 
was contrary to law and evidence 
was held equivalent of saying court 
erred in rendering judgment.— 
Leathers v. Waters, 134 S.E. 806, 35 
Ga.App. 757. 

(6) Assigning error to the over¬ 
ruling of certiorari as contrary to 
the law and the evidence, on the 
ground that under the law applicable 
and under the evidence the court 
should have sustained the certiorari 
and erred in overruling it, and in re- 
fusing to sustain it, is sufflciently 
specific.—Chandler v. Reeves, 105 S. 
E. 724, 26 Ga.App. 167. 

(7) Other illustrations see 11 C.J. 
p 219 note 91 [a]. 

3. Ga.—Slaton v. Hinman, 100 S.E. 

24, 24 Ga.App. 64—Continental Aid 
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struing a particular statute has been held to war- 
rant consideratiori on the merits of an appeal from 
a judgment on certiorari, notwithstanding a non- 
compliance with rules requiring a specific statement 
of the errors assigned;^ and in at least one juris- 
diction, where the cause is removed by writ of er¬ 
ror, it has been held that special assignments of er¬ 
ror are not required, but those stated in the affi- 
davit for the writ will be deemed sufficient^ 

b. Record 

(1) In general 

(2) Bili of exceptions 

(3) Petition for writ as part of record 

(4) Evidence 

(5) Conclusiveness of statements 
(1) In General 

Generaily, the appellate court will consider oniy mat- 
ters shown by the record proper or presented by a bili 
of exceptions, etc., embodied in the record on appeal. 

In those States in which an appeal may be taken 
in cases of certiorari, the appellate court will con¬ 
fine itself to an examination of the record, and mat- 
ter not appearing thereon will not be considered;® 


and it is essential to the jurisdiction of ‘the appel¬ 
late court that the record show that the writ was 
issued and a return made,'^ and if the record is in¬ 
complete and does not show a final verdict or judg¬ 
ment, no review can be had.^ So, where errors are 
not affirmatively shown, the court will not look be- 
yond the record to discover errors not apparent 
therein,^ nor will the court go behind the return to 
the writ to review proceedings not stated therein.^® 
The appellate court will not treat that as a return 
to the writ which the trial court did not so treat, 
and an amended return filed after the submission 
of the case and not shown to have been considered 
below cannot be considered, ^nd the appellate 
court will disregard conclusions of fact in the re¬ 
turn, where not within the scope of the terms of the 
writ 

(2) Bili of Exceptions 

Ordinarily, the record should contain a proper bili 
of exceptions to authorize a review of the alleged errors. 

While it has been held that a bili of exceptions 
is not necessary if error appears on the face of the 
proceedings,^^ ordinarily, to authorize a review o£ 


Ass’n V. Hand, 97 S.E. 206, 22 Ga. 
App. 726—^Morrison v. Brown, 94 

S.E. 85, 21 Ga.App. 217. 

11 C.J. p 219 note 91. 

Beasoninff of lower court 

On appeal from a decislon on cer¬ 
tiorari, error may be assigned on the 
record only and not on the reason- 
ing in the opinion of the court be¬ 
low.—Burhans v. City of Paterson, 
123 A. 883, 99 N.J.Law 490. 

Beasous filed below 
On the argument in appeal in cer¬ 
tiorari reliance may be had on the 
reasons filed in the court below and 
brought up with the record.—Bur¬ 
hans V. City of Paterson, supra. 

Assignments insufficient 

(1) Supreme court Rules, rule 15, 

and Rev.St.l919 § 1511, requiring 

specific statement of errors assigned, 
are not complied with by grouping 
under title of assignment of errors 
such specificatione as invalidity, fa- 
tal misdirection, and unavailability 
of writ of certiorari, waiver thereof 
by relator, pendency of another suit 
by relator, etc.—State ex rei. David- 
son V. Caldwell, 276 S.W. 631, 310 
Mo. 397. 

(2) Grounds of appeal, alleging er¬ 
ror in admission of incompetent tes- 
timony. and exclusion of competent 
testimony, were too general and in¬ 
definite.—State ex rei. Horton v. 
Clark, 9 S.W.2d 635, 320 Mo. 1190. 

Bo error assigned 
On objections to certiorari bond 
and afiidavit presented in brief, 
where no error is assigned thereon 


in bili of exceptions, and no judg¬ 
ment overruling objection to afiidavit 
and bond is complained of, court of 
appeals, under Civ.Code 1910 § 6203, 
cannot determine sufiiciency of af- 
fidavlts and bond in record.—Morri- 
son V. Brown, 94 S.E. 85, 21 Ga.App. 
217. 

4. Mo.—State ex rei Davidson v. 
Caldwell, 276 S.W. 631, 310 Mo. 397. 

5. Mich.—^Lickly v. Bishopp, 114 N. 
W. 69, 150 Mich. 256. 

11 C.J. p 219 note 92. 

6. Ga.—Macris v. Tsipourses, 134 S. 
E. 621, 35 Ga.App. 671—Whiddon 
V. Atlantic Coast Line R. Co., 94 
S.E. 617, 21 Ga,App. 377-^Lucky 
Bros. V. Phillips, 93 S.E. 43, 20 Ga. 
App. 416. 

Mo.—State ex rei. Davidson v. Cald¬ 
well, 276 S.W. 631, 310 Mo. 397. 
N.J.—Ford Motor Co. v. Fernandez, 
176 A. 152, 114 N.J.Law 202 dis- 
missing appeal Fernandez v. Ford 
Motor Co., 174 A. 223, 12 N.J.Misc. 
653. 

11 C.J. p 219 note 93. 

Proffered amendment to exceptions 
to answer of trial judge in certiorari, 
which was not by order made part of 
record, nor brought to attention of 
court of appeals in any other way, 
cannot be considered.—Macris v. 
Tsipourses, 134 S.E. 621, 35 Ga.App. 
671. 

Judgment not on merits 

In view of Code Civ;Proc. § 1077, 
it has been held that a judgment in 
certiorari would be treated as a dis- 
missal of petition, and not final de- 
termination on merits, the judgment 
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roll showing neither return nor writ. 
—Donovan v. Board of Police Com"rs 
of City and County of San Prancisco, 
163 P. 69, 32 CaLApp. 392. 
Amendment of pleading and admis¬ 
sion of evidence 

Where answer of magistrate to pe¬ 
tition for certiorari to which no 
traverse or exception was filed did 
not Show petitioner's objections to 
allowance of amendment of plea or 
to admission of evidence, appellate 
court could not say that trial court 
erred in allowing amendment or in 
admitting evidence.—Sparks v. 
Yatesville Gin Co., 95 S.E. 1021, 22 
Ga.App. 324. 

7. Ala.—Hooper v. Town of Albert- 
ville, 79 So. 156, 16 Ala.App. 482. 

S. Ga.—Jessey v. Dean, 50 S.E. 139, 
122 Ga. 371. 

9. Ala.—Independent Pub. Co. v. 
American Press Assoc., 15 So. 947, 
102 Ala. 475. 

11 C.J. p 220 note 97. 

10. N.Y.—^People v. New York Pire 
Comrs., 73 N.Y. 437. 

11. 111.—Deslauries v. Soucie, 122 
I11.APP. 81, affirmed 78 N.E. 799, 
222 111. 522. 

12. Mich.—^Nelson v. Hillen, 129 N. 
W. 717, 164 Mich. 507. 

13. Minn.—^De Rochebrume v. Sout- 
heimer, 12 Minn. 78. 

14. Ala.—Mills v. Court of Com'rs 
of Conecuh County, 85 So. 564, 204 
Ala. 40. 

Void order so appearing 

On appeal from a decree in certio¬ 
rari refusing to vacate a part of an 
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aileged errors, the record should contain a proper 
bili of exceptions.^^ 

Embodying a petition for the writ in the bili of 
exceptions is treated infra this section, subdivision 
b (3). 

Amendment Where the judgment excepted to 
expressly recited that the certiorari was overruled, 
a proposed amendment to the bili of exceptions re- 
citing that the certiorari was erroneously dismissed 
should be allowed, although it is not necessary.^® 

(3) Petition for Writ as Part of Record 

A petition for the wrft should be embodied In the 
bili of exceptions or verifled as a part thereof. 

It seems that the petition for the writ is not a 
part of, and should not be included in, the record,^*^ 
and where the court refuses to sanction the peti¬ 
tion, it should be embodied in a bili of exceptions 


or verified as a part thereof by the judge who re- 
fused to sanction it.^^ 

(4) ' Evidence 

The record should contain a statement of the sub- 
stance of the evidence. 

It has been held that the record on appeal in a 
certiorari proceeding must contain a statement of 
the substance of the evidence.^^ However, a stat¬ 
ute permitting a court to take evidence on certio¬ 
rari to a quasi-judicial body does not make such 
evidence a part of the record, and such evidence is 
not before the reviewing court without a bili of ex¬ 
ceptions. 

(5) Conclusiveness of Statements 

Undisputed statements will be taken as true, but 
statements in the return to the writ will be taken as 
true where in confllct with the statements of the peti¬ 
tion for the writ or in conflict with the findings of fact 
by the reviewing court. 


order of the county commissioners* 
court on the irround that it was 
void, there was no occasion for a bili 
of exceptions, where the order, if 
void, so appeared on the face of the 
proceedings.—^Mills v. Court of 
Com'rs of Conecuh County, supra. 

15. Ga.—Jennings v. State, 144 S.E. 
147, 38 Ga.App. 454—Leathers v, 
Waters. 134 S.E. 806, 35 Ga.App. 
757. 

11 C.J. p 220 note 1. 

Motion. to quash writ and the rul- 
ing of the court thereon should be 
set forth in the bili of exceptions.— 
Southern R. Co. v. Graham, 58 So. 
672, 4 Ala.App. 398—11 C.J. p 169 
note 49. 

When tendered 

The bili of exceptions must be 
tendered within the time allowed by 
statute or court rule after the deci- 
sion on certiorari.—Jennings v. 
State, 144 S.E. 147, 38 Ga.App. 454. 

Sxpxessly excepting to jndgrment 
Where an assignment in the bili 
of exceptions charged that the judg¬ 
ment was erroneous, it is not neces- 
sary that the bili of exceptions ex¬ 
pressly except to, and complain of, 
the judgment.—^Leathers v. Waters, 
134 S.E. 806, 35 Ga.App. 757. 

Single bili 

Where a money rule proceeding 
was brought by one judgment credi¬ 
tor and another judgment creditor 
intervened, a single bili of excep¬ 
tions to a judgment, dismissing cer¬ 
tiorari to review a decision making 
the rule absolute by two separate 
orders, has been held sufficient.— 
Shouse v. Gober, 167 S.E. 316, 46 Ga. 
App. 231. 

le. Ga.—^Plood V.* Bmpire Inv. Co., 

* 133 S.E. 60, 35' Ga.App. 266. 


17. Ga.—Hightower v. Davis, 102 S. 
E. 34, 24 Ga.App. 689. 

4 C.J. p 169 notes 48, 50—^11 C.J. p 
220 note 2. 

18, Ga.—Herrington v. City of Val- 
dosta. 192 S.E. 927, 56 Ga.App. 4S9 
—Charles v. Bishop, 117 S.E. 275, 
30 Ga.App. 242—Hightower v. Da¬ 
vis. 102 S.E. 34. 24 Ga.App. 689— 
Stansell v. City of Conyers, 94 S. 
B. 62, 21 Ga.App. 124—Wiggins v. 
City of Cordele, 87 S.E. 826, 17 Ga. 
App. 541. 

11 C.J. p 220 note 3. 

Entry and signing order on petition 
The fact that the court enters and 
signs on the petition for certiorari 
an order refusing the writ does not 
constitute such petition a part of the 
record, and a certified copy of it can- 
not be brought to the reviewung 
court as a portion of such record.— 
Herrington v. City of Valdosta, 192 
S.E. 927, 56 Ga.App. 4S9—Charles v. 
Bishop. 117 S.B. 275, 30 Ga.App. 242 
—11 C.J. p 220 note 3 [a] (1). 

Verification sufficient 
Certification by judge that bili of 
exceptions containing exact copy of 
petition was true is sufficient verifi- 
cation of petition for certiorari.— 
Farmers’ & Merchants’ Bank v. "Wi!- 
lie, 133 S.E. 44, 35 Ga.App. 202. 

Ordering petition made part of rec¬ 
ord 

An order that the refused petition 
for certiorari be filed and made a 
part of the record does not make 
it part of the record, but the peti¬ 
tion must be incorporated in a bili 
of exceptions or verified as a part 
thereof.—Wiggins v. City of Cordele, 
87 S.E. 826, 17 Ga.App. 541—4 C.J. p 
169 note 51. 

Insufficient Identification 

An unsanctioried petition for cer¬ 
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tiorari, not incorporated in the hili 
of exceptions but specified or sent up 
as a part of the record, is not suf- 
ficiently identified by the mere at- 
taching to the bili of exceptions, and 
following the judge’s certificate, of 
the paper which purports to be orig- 
inal petition or a copy thereof, with 
the order refusing sanction.—High¬ 
tower V. Davis, 102 S.E. 34, 24 Ga. 
App. 689. 

ITo answer in record 

(1) Where there is no answer in 
the record, the allegations of the pe¬ 
tition are not verifled.—Central of 
Georgia Ry. Co. v. Griffin, 115 S.E. 
276, 29 Ga.App. 357. 

(2) On review of judgment ren- 
dered by superior court on certiorari, 
where no answer to the writ is in 
the record, and in response to order 
to send up certified copy the clerk 
certifies that the answer is not in 
his office, the judgment cannot be 
reversed, in the absence of any mo¬ 
tion to establish a copy of the lost 
record.—Central of Georgia Ry. Co. 
V. Griffin, supra. 

18. N.J.—^Freudenreich v. Mayor 
and Council of Borough of Fair- 
view, 176 A. 162, 114 N.J.Law 290. 
Transcript of evidence before tribu, 
nal 

In proceeding to review resolution 
of borough’s governing body dis¬ 
missing prosecutor as policeman, 
where trial justice at argument per- 
mitted prosecutor, without objection 
by defendant-appellant, to supply 
transcript of testimony taken before 
governing body, such transcript is 
part of record on appeal.—Freuden- 
reich v. Mayor and Council of Bor¬ 
ough of Pairview, supra. 

20. 111.—Hughes V. Board of Ap- 

peals of City of Chicago, 156 N.E^ 
350, 325 111. 109. 
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The statements in the return to the writ of cer¬ 
tiorari must be taken as triie where in conflict with 
the statements of the petitiOn for the writ,2i or in 
conflict with findings of fact by the reviewing 
court;22 but the facts stated in the application for 
the writ will be taken as true where not disputed.2‘3 
Also, extrinsic facts set forth in the return will be 
considered as found to be true where the bili of ex- 
ceptions contains no recital of evidence,^^ and a re- 
cital of the judge in his order dismissing the peti- 
tion for certiorari will be taken as true where the 
record fails to show anything to the contrary.25 

§ 194. Scope and Extent of Review in General 

The appellate court will oniy consider errors which 
are presented and urged before It and which have been 
properly preserved for review. 

While it has been held in some jurisdictions that 
the only question to be reviewed on appeal or er¬ 
ror is the jurisdiction of the court or tribunal whose 
proceedings are sought to be reviewed by certio¬ 
rari, it ha« also been held that after final judg- 
ment in the certiorari proceeding, any errors com- 
mitted by the court in the final judgment, or in rul- 
ing adversely to the appellant on interlocutory mat- 
ters prior to the final judgment, can all be corrected 
on appeal, 27 and a motion to quash a writ of cer¬ 
tiorari brought to review a judgment which was 
alleged to be fraudulently obtained, being an admis- 
sion that the judgment was fraudulently obtained, 
the court on appeal can inquire into such judgment 


and the manner in which it was acquired.28 How- 
ever, the appellate court will only consider the er¬ 
rors which are presented and urged before it,^^ and 
specially pointed out,30 and the review is also con- 
fined to matters or objections urged below, as 
shown supra § 188, and affidavits or evidence not 
shown by the record to have been read below, or 
there acted on, will not be considered.^i The court 
must ascertain the facts from the answer to the 
writ, and extraneous matter in the return made 
on the writ must be disregarded on appeal.33 
Where a judgment of dismissal was rendered aft¬ 
er a hearing on the petition for certiorari, questions 
which might have been determined on demurrer 
could be decided on appeal, such questions being 
presented on a motion to dismiss;^^ and where an 
incidental point was left open by the lower court 
and the parties on appeal fully presented arguments 
and requested a decision, the appellate court has 
held that it could deal with such question as an in¬ 
cident of the main controversy.35 Also, where the 
ultimate decision would be adverse to the petition- 
er, the appellate court has assumed in his favor 
that the case made by the allegations of the peti¬ 
tion was before the court for consideration, irre- 
spective of procedural questions involved.36 
While the appellate court will pass on the merits 
where a defect in the certiorari proceedings was 
not called to the attention of the court below,3 7 
where the lower court did not consider the assign- 
ments of error,38 and the only ruling made by the 


21. D.C.—Carver v. 0’Neal, 11 App. 
D.C. 353. 

N.Y.—People v, Van Brunt, 90 N.T.S. 

845, 99 App.Div, 564. 

11 C.J. p 220 note 6. 

22. Mich.—Gorham v. Johnson, 122 
N.W. 181, 157 Mich. 433. 

23. Tex.—Reed v. Sieckenius, Civ. 
App., 65 S.W. 487. 

24. Mass.—^Byfteld v. City of New- 
ton, 141 N.E. 658, 247 Mass. 46. 

25. Ga.—^Norris v. Sibert & Robin- 
son, 186 S.E. 199, 63 Ga.App. 440. 

26. Wis.—Brandies v. Robinson, 45 
Wis. 464. 

11 C.J. p 221 note 9.' 

27. lowa.—Riley v. Board of Triis- 
tees of Policemen's Pension Pund, 
222 N.W. 403, 207 lowa 177. 

N.Y.—Preeman v. Ogden, 40 N.Y. 
106. 

28. Mo.—Village of Grandview v. 
McElroy, 9 S.W.2d 829, 222 Mo. 
App. 787. 

29. Ga.—^Burley v. Lindstrom, 161 
S.E. 152, 44 Ga.App. 250. 

N.D.—State v. Johnson, 278 N.W. 
241, 242, quoting Corpus Juris— 
State ex rei. Claver v. Broute, 197 
N.W. 871, 878, 50 N.D. 758,- citing 

14 C.J.S.-~22 


Corpus Juris—Brissman v. This- 
tlethwaite, 192 N.W. 85, 86, 49 N. 
D. 417, citing Corpus Juris. 

11 C.J. p 221 note 10. 

30. Mo.—State ex rei. Davidson v. 
Caldwell, 276 S.W. 631. 310 Mo. 
397. 

11 C.J. p 221 note 11. 
ludefixdte and incomplete 

A contention based on a statement 
of facts which is so indefinite and 
incomplete that the court is unable 
to determine the merits of the con¬ 
tention without regard to the briefs 
will be disregarded.—^Burley v. Lind- 
strom, 161 S.E. 152, 44 Ga.App. 250. 
Assignment of errors see supra § 
193 a. 

31. Or.—^Berridge v. Marion County, 
159 P. 628, 81 Or. 391. 

11 C.J. p 220 note 5. 

32. Ga.—Central of Georgia Ry. Co. 
V. Griffin, 115 S.E. 276, 29 Ga.App. 
357. 

33. Mont.—State ex rei. Wentworth 
V. Baker, 63 P.2d 440, 101 Mont. 
226. 

34. Cal.—^Pacific Home Bldg. Realty 
Co. V. Daugherty, 243 P. 473, 75 
CaLApp^ 623. 
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35. N.Y.—Suffolk County v. Water 
Power & Control Commission, 199 
N.E. 41, 269 N.Y. 158, modifying 
281 N.Y.S. 523, 245 App.Div. 62. 

Legal ezisteuce of public body 
Where county attacked jurisdic¬ 
tion of state water power and con¬ 
trol commission to render decision 
consenting to creation of county wa¬ 
ter authority subsequent to resolu- 
tion whereby county supervisors 
rescinded resolution creating water 
authority, and such attack inci- 
dentally involved attack on legal ex- 
istence of water authority, which 
intervened in county’s certiorari pro¬ 
ceeding wherein question of legal 
existence of authority was left open 
by appellate division, and parties on 
appeal fully presented arguments 
and requested decision, court of ap- 
peals could deal with such question 
as incident of main controversy.— 
Suffolk County v. Water Power and 
Control Commission, supra. 

36. Mass.—Town of Webster v. Al- 
coholic Reverages Control Commis¬ 
sion, 4 N.E.2d 302. 

37. Ga.—Covin v. Cairo- Banking 
Co„ 112 S.E. 732, 28 Ga.App. 597. 

38^ Ala.—^Box v. Metropolitan Life 
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court below was to quash and dismiss the writ on 
ground of lack of jurisdiction,^^ or to deny the is- 
suance of the writ^^ on technical objectionSj^^^ the 
merits of the case cannot be considered on ap- 
peal; and on appeal from a refusal of the writ, 
no determination can be made as to the validity of 
matters on which the proceedings sought to be re- 
viewed are founded.'^^ Also, if the appeal is from 
an order denying a motion for a further return, 
the merits of the controversy are not reviewable.'^^ 

Pefifion filed too late. Where a petition for cer¬ 
tiorari was not filed within the required time, the 
only question for review on appeal was error in 
reversing the judgment denying a new trial.^^ 

Siibseqiient appetis. A decision on a matter on 
a prior appeal is the law of the case on all subse- 
quent appeals and will not be reconsidered or re- 

adjudicated therein.^5 

§ 195. Waiver of Errors 

A party may be precluded from assigning error by 
admissione made in the proceedings or by conduct con- 
stituting a waiver thereof. 

On a writ of error, where the record is complete 
and the case has been heard without objection, any 
irregularity in notifying defendants of the proceed¬ 


ings must be considered as waived.^® So, admis- 
sions made in the certiorari proceedings may pre- 
clude assigning error in connection therewith;^'^ 
and where dismissal of a petition in certiorari was 
acquiesced in by the filing of a renewal suit in cer¬ 
tiorari before the tendering of a bili of exceptions 
in the former suit, the right of exception has been 
regarded as relinquished and the wTit of error must 
be dismissed.^S However, an exception to a refusal 
to dismiss the writ has been held not waived by 
proceeding to argue on the merits.'^^ 

§ 196. Presumptions 

In the absence of a showing to the contrary, every- 
thing necessary to uphold the proceedings in the lower 
court will be presumed. 

The ordinary presumptions on appeals and writs 
of error in general are applicable,^® and everything 
necessary to uphold the lower courfs jurisdiction 
and the correctness of its proceeding and decision 
will be presumed, in the absence of a showing to 
the contrary.51 Thus, it will be presumed that the 
certiorari proceedings were regular,52 that all the 
evidence was returned where the writ so com- 
manded,53 that all the facts on which the inferior 
tribunal acted are disclosed by the record,54 and 


Ins. Co., 16S So. 217, 232 Ala. 321. 
reversing- 168 So. 209, 27 Ala.App. 
21, reversed on other grounds 168 

So. 216, 232 Ala. 1, certiorari de- 
nied 168 So. 220, 232 Ala. 447. 

39. Or.—Holland-Washington Mort- 
gage Co. V. County Court of Hood 
River County, 188 P. 199, 95 Or. 
668 . 

40. Cal.—Brown v. City Councii of 
City of Long Beach, 258 P. 693, 

41. N.T.—People ex rei. Moenig v. 
Commissioners of Land Office, 173 
N.y.S. 649, 186 App.Div. 139. 

42. N.Y,—People v. Long Island 
City, 76 N.T. 20. 

43. N.Y.—People v. Gilon, 9 N.Y.S. 
690. 

44. Ga.—Nixon v. Growers* Finance 
Corporation, 157 S.E. 119, 42 Ga. 
App. 642. 

45. Tenn.—City of Knoxville v. 
Connors, 201 S.W. 133, 139 Tenn. 
45. 

4*6. Ga.—Morrison v. Brown, 94 S. 

E. 85, 21 Ga.App. 217. 

11 C.J. p 221 note 24. 

47. Ga.—McCorkel v. J. J. Whitten 
& Son, 107 S.E. 97, 26 Ga.App. 707. 

111.—Fisher v. Mcintosh, 115 N.E. 

529, 277 III. 432. 

11 C.J. p 221 note 25. 

48. Ga,—Hali v. Alford, 131 S.E, 95, 
34 Ga.App. 753. 

49. Minn.—Bunday v. Dunbar, 6 
Minn. 444. 


50. N.D.—State ex rei, Claver v. 
Broute, 197 N.W". 871, 878, 50 N. 

D. 753, citing Corpus Juris—Briss- 
man v. Thistlethwaite, 192 N.W. 
85, 86, 49 N.D. 417, citing Corpus 
Juris. 

51. Ga.—^New Zealand Ins. Co. v. 
Brewer, 116 S.E. 922, 29 Ga.App. 
773. 

111.—Bartunek v. Lastovken, 183 N. 

E. 333, 350 111. 380. 

Mich.—Snow v. Perkins, 2 Mich. 238. 
4 C.J. p 1082 note 21 [a]. 

TTucertaiuties iu auswer 
Since presumptions always favor 
verdict and judgment and burden is 
on him who alleged error to show 
it, uncertainties and ambiguities in 
answer to writ of certiorari as made 
by trial judge must be construed fa- 
vorably to judgment and to judg¬ 
ment refusing new trial therefrom. 
—Reese v. Miller, 126 S.E. 904, 33 
Ga.App. 442—New Zealand Ins. Co. 
V. Brewer, 116 S.E. 922, 29 Ga.App. 
773. 

Objectious uot sustaiaed below 
In certiorari to review action of 
permanent road commission of a 
county, in declaring resuit of road 
bond election, the court, on appeal 
from decree affirming validity of 
election, after eliminating votes cast 
in certain precincts, will assume that 
objections made to the entlre elec¬ 
tion, such ks noncorapliance with 
Civ.Code 1922 §§ 215, 220, were not 
sustained, and will not consider such 
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objections.—Smith v. Saye, 125 S.E. 
269, 130 S.C. 20. 

Jurisdictioual facts alleged 

On appeal from order quashing 
certiorari to review county court or¬ 
der excluding land from' village, 
court of appeals must presume that 
petition recited all necessary juris- 
dictional facts.—^Village of Grand- 
view V. McElroy, 9 S.W.2d 829, 222 
]Mo.App. 787. 

Sufficient facts found 
On certiorari to review grant of 
license to keep inn and tavern in 
township, it must be assumed by su¬ 
preme court that court of common 
pleas on evidence justifying it found 
that locus in quo contained picnic 
or recreation ground acre in extent, 
rendering proper issuance of the li¬ 
cense under Act April 8, 1913, Pub. 
L. p 574.—^Deck v. Bell, 102 A. 829, 
90 N.J.Law 96, 91 N.J.Law 322. 

52. Ga.—Morrison v. Brown, 94 S.E. 
85, 21 Ga.App. 217. 

11 C.J. p 221 note 16. 

■W'aiver of notice 

Where no attack is made in the 
bili of exceptions as to the want of 
notice of the proceedings, the court 
will presume that the lower court 
had before it a sufficient written 
waiver of notice.—^Morrison v. 
Brown, supra. 

53. Minn.—State v. Ramsey County 
Probate Ct., 85 N.W. 917, 83 Minn. 
58. 

54. Wis.—State v. Wisconsin Real 
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that a sufficient reason existed for dismissing the 
writ, where the bili of exceptions does not show the 
reason.5^ On appeal from an order denying the 
writ, where the matter stands in a situation sim- 
ilar to that presented by a demurrer to the com- 
plaint, ali the material facts well pleaded in the 
petition for the writ must be presumed to be true,®^ 
and where the record contains no formal return to 
the alternative writ, other than a demurrer, it must 
be considered as adopting the allegations of the pe¬ 
tition as a return and as a part of the judgment 
roll.^'^ If the return does not deny the allegations 
in the writ and the application therefor, the right 
to sue out the writ will be conclusively presumed 
and, in the absence of the writ, if the parties sub- 
mitted their case without objection, it will be pre¬ 
sumed that the writ was waived or lost.^^ 

If a motion to dismiss the writ is based on two 
grounds, but the order granting it does not state 
on which ground it is based, it will be presumed 
that it was granted on both grounds.®^ However, 
it has been held that the mere granting of the writ 
does not raise the presumption, on appeal, that a 
good excuse was shown for not applying for the 
writ within the statutory time.^i 

Where the writ is denied by the lower court, the 
legitimate inference, in the absence of evidence to 
the contrary, is that the writ was denied because 
the court was satisfied with the decision below,^^ 
and in some jurisdictions, the statutory presumption 


§ 198 

as to a reversal being on the facts rather than on 

the law is applicable.63 

§ 197. Discretion of Lower Court 

A decision of a court in the exercise of Its discretion, 
where reviewabie, will not be Interfered wIth except 
where an abuse of discretion is clearly shown. 

As already stated in § 186 b, discretionary rulings 
are not appealable in some States; and where an 
appeal or writ of error is proper, it is the invaria- 
ble rule that discretionary matters will not be re- 
viewed or interfered with except where an abuse 
of discretion is clearly shown.®^ So, if the court 
has discretion as to the judgment to be rendered on 
certiorari, such discretion will not be reviewed on 
appeal or error unless violative of law or the evi¬ 
dence is strongly against it.®^ 

Review where disputed questions of fact are also 
involved is treated infra § 198. 

§ 198. Questions of Fact 

The findings or decision of the lower court on cer¬ 
tiorari will not be disturbed on appeal where based on 
disputed questions of fact and there Is competent or sub¬ 
stantia! evidence to sustain them. 

On appeal from a judgment rendered on certi¬ 
orari, the appellate court will not disturb the find¬ 
ings of the lower court on disputed questions- of 
fact where they are based on competent or sub- 
stantial evidence,nor will the court consider evi¬ 
dence which might have supported some finding 
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Estate Brokers' Board, 206 N.W. 
863, 188 Wis. 632. 

55. 111.—^West Chicago St. R. Co. 
V. Becker; 67 Ill.App. 533. 

56. Cal.—Brown v. City Council of 
City of Long Beach, App., 258 P. 
693. 

57. Cal.—Bayside Land Co. v. Dol- 
ley, 284 P. 479, 103 Cal.App. 253. 

58. Mo.—State v. McDavid, 84 Mo. 
App. 47. 

11 C.J. p 221 note 19. 

50. Ala.—Turnly v. Stinson, 1 Ala. 
456. 

60. Cal.—Onesti v. Preelon, 61 Cal. 
625. 

61. W.Va.—Morgan v. Ohio River 
Co., 19 S.E. 588, 39 W.Va. 17. 

62. S.C.—^American Surety Co. of 
New York v. Royall, 158 S.E. 127, 
160 S.C..1. 

63. N.Y.—^People v. Barker, 59 N.E. 
137, 151, 165 N.Y. 305. 

64. Ga.—Puckett v. Meeks, 88 S.E. 
750, 18 Ga.App. 40. 

W.Va.—Michaelson v. Cantley, 32 S. 
E. 170, 45 W.Va. 533. 


“If a court grants the writ when- 
by law it should clearly not have 
been granted, a reviewing court will 
so ' declare, and order the writ 
quashed; but if the lower court re- 
fuses the writ a ciear case of capri- 
cious, arbitrary or wllfully perverse 
exercise of the discretion must be 
made to warrant the interference of 
an appellate tribunal. We are not 
to substitute our judicial discretion 
for that of the court of first in- 
stance.”—Butler v. Harrison, 124 111. 
App. 367, 372. 

65. Ga.—Burch v. Holliday, 172 S. 
E. 581, 48 Ga.App. 237—Thaxton v. 
Fain, 157 S.E. 886, 43 Ga.App. 125. 
11 C.J. p 221 note 30. 

Iffiscouceptiou of law 
While a judge may remand the 
case or give final judgment on cer¬ 
tiorari even where the evidence is in 
conflict in possessory warrant cases, 
as shown supra § 179, it is the con- 
templation of the law that he shall 
exercise a discretion, and where it 
appears that he has rendered final 
judgment on a misconception of law 
and not in the exercise of the discre¬ 
tion vested. in him, the judgment 
j will be reversed and remanded for 
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further consideration by him.— 
Whitworth v. Carter, 147 S.E. 904, 39 
Ga.App. 625. 

66. N.J.—^Dana Colle ge v. State 
Board of Tax Appeals, 189 A. 620, 
117 N.J.Law 530, affirming 184 A. 

, 412, 14 N.J.Misc. 308—Ziegler v. 
City Council of Hackensack, 176 A. 
324, 114 N.J.Law 186, afRrming 
174 A. 199, 113 N.J.Law 215—Ford 
Motor Co. v, Fernandez, 176 A. 152, 
114 N.J.Law 202, dismissing appeal 
Fernandez v.^ Ford Motor Co., 174 
A. 223, 12 N.J.Misc. 653—^Angelotti 
V. Town of Montclair, 162 A. 565, 
109 N.J.Law 360—Kohn v. Tilt, 134 
A. 658, 103 N.J.Law 110. 

W.Va.;—Snodgrass v. Board of Edu- 
cation of Elizabeth Independent 
List, 171 S.E. 742, 114 W.Va. 305. 
11 C.J. p 221 note 31. 

Finding contrary to evidence 

Where evidence is'ali one way and 
finding is to contrary, question be- 
comes one of law, reviewabie in such 
proceeding, and decision of inferior 
tribunal without evidence to support 
its finding cannot be upheld.—Smith 
V. Board of Police Com'rs of City 
of Los Angeles, 36 P.2d 670, 1 Cal. 
App.2d 292. 
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which was not made, unless it also supports the 
finding actually made.®*^ 

Thus, in Georgia, where no legal questions are 
involved other than the sufficiency of the evidence, 
it is uniformly held that the overruling or refusing 
of a certiorari, on the ground that the evidence is 
sufficient to support the judgment excepted to, will 
not be disturbed if there is any evidence supporting 
such judgment.®^ Also, unless the judgment ren- 
dered is absolutely demanded by the evidence, a de- 
cision on certiorari granting a first new trial will 
not be disturbed,69 even though error be involved.*^® 
So, the second grant of a new trial will not be re- 
versed where the evidence is overwhelming against 
the verdict,*^^ or where there were errors which in 


a close case may have been injurious to the losing 
party.'^2 where a petition for certiorari pre- 

sents questions of law and of fact, and the judge 
of the superior court sustains the certiorari gener- 
ally and grants a new trial, the judgment will not 
be reversed, where no abuse of discretion is 
shownJ^ 

§ 199. Harmless Error 

Harmless errors will be disregarded by the court on 
appeal. 

Mere formal or trivial errors, or errors which 
do not affect the substantial rights of the parties, 

will be disregarded.74 


67. Cal.—Smith v. Board of Police 
Com'rs of City of Los Angeles, su¬ 
pra. 

68. Ga.—Jett v. Gordon, 183 S.E. 

346, 52 Ga.App. 370—Cohen v. Saf- 
fer, 160 S.E. 130, 43 Ga.App. 746— 
White Provision Co. v. Brown, 150 
S.E. 857, 40 Ga.App. 674—Faggart 
v. Rowe, 126 S.E. 731, 33 Ga.App. 
423—Adams Tailoring Co. v. Thom- 
as, 122 S.E. 246, 31 Ga.App. 787— 
Atlantic Coast Line R. Co. v. Ben- 
nett, 121 S.E. 706, 31 Ga.App. 626— 
Head v. Strozier, 118 S.E. 757, 30 
Ga.App. 674—Wilson v. Martin, 
109 S.E. 294, 27 Ga.App. 549— 

Crawford v. Jones, 108 S.E. 807, 27 
Ga.App. 448—^Venable v. S. W. Ba- 
con Produce Co., 106 S.E. 797, 26 
Ga.App. 725;—Golding v. Parrish, 
106 S.E. 743, 26 Ga.App. 495— 

Hines v. Malone, 105 S.E. 37, 25 
Ga.App. 781—Central of Georgia 
Ry. Co. V. Payne, 101 S.E. 695, 24 
Ga.App. 638—Taylor v. Keller, 99 
S.E. 10, 23 Ga.App. 571—Martin v. 
Moore, 93 S.E. 223, 20 Ga.App. 569 
— ^Logan V. Daniel, 91 S.E. 918, 19 
Ga.App. 535. 

11 C.J. p 222 notes 32, 33. 

TSo error of law 

Refusal to sanction petition for 
certiorari is not error as matter of 
law, where judgment for petitioner 
was not demanded and no error of 
law was committed.—Shepherd v. 
Swain, 157 S.E. 339, 42 Ga.App. 741. 

69. Ga.—^Watson v. Independent 
Banner of Love Soc., 187 S.E. 897, 
54 Ga.App. 370—^Peacock v. Ameri¬ 
can Piant Co., 175 S.E. 262, 49 Ga. 
App. 267—McWhorter v. Stein, 171 
S.E. 583, 47 Ga.App. 838—^Freeman 
V. Franklin, 170 S.E. 321, 47 Ga. 
App. 265—Smith v. J. J. William- 
son & Sons, 159 S.E. 912, 43 Ga. 
App. 702—Hartsfield Co. v. Ray, 
167 S.E. 111, 42 Ga.App. 637—Sun- 
beam Heating Co. v. Mason, 155 S. 
E. 769, 42 Ga.App. 265—Smith v. 
Whitaker, 148 S.E. 746, 40 Ga.App. 
73—Connally Realty Co. v. Nalley, 


143 S.E. 786, 38 Ga.App. 292—Na¬ 
tional Union Fire Ins. Co. v. Oz- 
burn, 143 S.E. 623, 38 Ga.App. 276 
—Zeigler v. Perry, 141 S.E. 426, 
37 Ga.App. 647—Folds v. Harris, 
129 S.E. 664, 34 Ga.App. 445— 

Thompson v. Lawrence, 121 S.E. 
255, 31 Ga.App. 552—Daniell & 

Beutell V. McRee, 120 S.E. 448, 31 
Ga.App. 210—Maynard v. American 
Ry. Express Co., 115 S.E. 35, 29 
Ga.App. 329—^Izlar v. Western Un¬ 
ion Telegraph Co., 113 S.E. 42, 29 
Ga.App. 12—Flowers v. Thompson, 
112 S.E. 528, 28 Ga.App. 595—Dar- 
ley V. Williams, 111 S.E. 83, 28 Ga. 
App. 323—McCall v. Stubbs, 111 S. 
E. 63, 28 Ga.App. 308—Murray v. 
Stribling, 110 S.E. 761, 28 Ga.App. 
211—Arrington v. Turner, 110 S. 
E. 747, 28 Ga.App. 270—Maner v. 
Clark Stewart Co., 109 S.E. 178, 27 
Ga.App. 553—Nickajack Milling & 
Grain Co. v. International Vegeta- 
ble Oil Co., 106 S.E. 300, 26 Ga. 
App. 473—Bingham v. Haines, 102 
S.E. 923, 25 Ga.App. 136—Charles 
W. Tway Co. v. Hedenberg, 101 S. 
E. 199, 24 Ga.App. 520—Tomberlin 
V. Barber, 101 S.E. 196, 24 Ga.App. 
484—Georgia Grocery Co. v. Brun- 
son, 101 S.E. 130, 24 Ga.App. 484— 
Eichholz V. Le Roche, 100 S.E. 722, 
24 Ga.App. 281—Parker v. Bridges, 
95 S.E. 321, 22 Ga.App. 58—Taylor 
V. Mutual Benefit Industrial Life 
Ins. Ass’n of Georgia, 92 S.E. 1012, 
20 Ga,App. 236, conforming to an- 
swers to certified questions 92 S.E. 
47, 146 Ga. 660. 

11 C.J. p 222 notes 34-36. 

JudgmezLt equivalent to grant of new 
trial 

Judgment sustaining certiorari ex- 
cepting to judgment aifirming denial 
of new trial was equi valent to first 
grant of new trial.—Hartsfield Co. 
V. Ray. 157 S.E. 111, 42 Ga.App. 637. 
Decision based on questlon of law 
Unless the verdict was absolutely 
demanded by the evidence, the first 
grant of a new trial will not he dis¬ 
turbed although based on a question 
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of law in the determination of which 
it was unnecessary to consider the 
evidence.—Johns v. McBride, 112 S.E. 
831, 28 Ga.App. 686. 

Refusal of continuance 
Although the evidence might have 
demanded the judgment, the grant¬ 
ing of certiorari, because of the re¬ 
fusal of a continuance, will not be 
reversed since the error in refusing 
the continuance rendered further 
proceedings nugatory.—Connally Re¬ 
alty Co. V. Nalley, 143 S.E. 786, 38 
Ga.App. 292. 

70. Ga.—Gresham v. Lee, 112 S.E. 
524, 28 Ga.App. 576, conforming to 
answer to certified questions, 111 
S.E. 404, 152 Ga. 829. 

No jurisdlctiou to grant on particu- 
lar ground 

A judgment on certiorari revers- 
ing the judgment and granting a 
first new trial will be afiirmed where 
the verdict and judgment were not 
demanded as a matter of law, al¬ 
though the judge had no jurisdic- 
tion to grant a new trial on the 
ground that the verdict and judg¬ 
ment were contrary to the weight of 
the evidence, and although it was 
error to grant it on the ground that 
they were unsupported by evidence. 
—Gresham v. Lee, supra. 

71. Ga.—Loudermilk v. Stephens, 55 
S.E. 956, 126 Ga. 782. 

72. Ga.—Faulkner v. Snead, 49 S.E. 
747, 122 Ga. 28. 

73. Ga.—Goodman v. Butler, 47 S. 
E. 910, 119 Ga. 54. 

74. Ga.—Dailey v. York, 145 S.E. 
470, 38 Ga,App. 762—Blumberg v. 
'Grant, 129 S.E. 144, 34 Ga,App. 253 
—Phelps V. Belle Isle, 116 S.E. 217, 
29 Ga.App. 571. 

lowa.—Riggs V. Board of Sup’rs of 
Van Buren County, 164 N.W. 359, 
181 lowa 178. 

Mo.—State ex rei. Plummer v. Gard- 
ner, 234 S.W. 53, 290 Mo. 143. 

Tex.—Schwind v. Goodman, 221 S. 
W. 579,' reversing Goodman v. 
Schwind, Civ.App., 186 S.W. 282. 
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CERTIORARI 


§ 200. Determination and Disposition of 
Cause 

a. Affirmance 

b. Reversal 

c. Quashing or dismlssing* appeal 

d. Rendering new judgment 

a. AfOLrmance 

Generally where no Injustice has been done to appel¬ 
lant the judgment of the lower court on certiorari wlll 
be affirmed. 

Where it appears that no injustice has been done 
to appellant, the judgment of the lower court will 
be affirmed,'^5 as, for example, where the court cor- 
rectly dismisses the writ, but for a wrong reason;*^® 
and, if any of the objections taken to the proceed- 
ings were such as to warrant the decision on certi¬ 
orari, it will not be reversed.'^^ Also, where the 
record is so incomplete that the court cannot con- 
sider the case, the judgment of the lower court 
overruling the certiorari must stand.^S On affirm- 


§ 20 

ance the appellate court may authorize an applica 
tion below to vacate the determination appeale 
from and to amend the writ;'^^ or it may direc 
the lower court to correct a formal error in it 
order;^*^ but it has no power to require a furthe 
return.^^ 

b. Reversal 

Where the erroneous grant or denia! of certiorari 
prejudiciai, the appellate court will reverse the Judgmer 
of the lower court. 

While it is not a ground for reversal that a prof 
er-judgment was reached in an irregular way,^- c 
that a correct decision was based on erroneous rea 
soning,^^ where the writ of certiorari has bee 
erroneously awarded, the appellate court may giv 
judgment of dismissal,^^ or it may reverse the judg 
ment and order the inferior court to quash th 
writ.^5 Also, where the writ has erroneousty bee 
overruled or dismissed, or a verdict on the merii 
rendered erroneously, the appellate court wdll rer 
der judgment of reversal,^® and, where judgmer 


Wash.—State v. Stratton, 185 P. 610, 
108 Wash. 485. 

11 C.J. p 222 note 40. 

£rrors held harmless 

(1) That court on writ of review 
made findings of fact and adopted 
conclusions of law not required.— 
Oregon City v. Clackamas County, 
247 P. 772. 118 Or. 546. 

(2) Revoking order of sanction on 
peti tion for certiorari, where judge 
could properly have refused sanc¬ 
tion.—Butters Mfg. Co. v. Sims, 171 
S.E. 162, 47 Ga.App. 648. 

(3) The premature dismissal of a 
petition for certiorari, where the pe- 
tition, which was in renewal of a 
dismissed petition, was filed more 
than six months after dismissal of 
former petition.—Brackett v. Sebas- 
tian, 89 S.E. 1102, 18 Ga.App. 525— 
Brown v. Seals, 86 S.E. 277, 17 Ga. 
App. 4. 

(4) Overruling of certiorari, .in- 
stead of dismissing it.—^Whitfteld 
County V. Hogan, 87 S.E. 1087, 17 Ga. 
App. 685. 

(5) Other illustrations see 11 C.J. 
p 222 note 40 [a]. 

75. Ark.—Graves v. McConnell, 257 
S.W. 1041, 162 Ark. 167. 

Ga.—McDonald v. Georgia Federa- 
tion of Labor, 173 S.E. 662, 178 
Ga. 313—Cohn v. Rogers, 183 S.E. 
818, 52 Ga.App. 533—Anderson v. 
West Lumber Co., 179 S.E. 738, 51 
Ga.App. 333, rehearing denied 180 
S.E. 361, 51 Ga.App. 333—Green- 
wood V. McGee, 173 S.E. 468, 48 
Ga.App. 578—Taylor v. Georgia 
Power Co., 161 S.E. 669, 44 Ga. 
App. 326—Peckoury v. Maloney, 
149 S.E. 91, 40 Ga.App. 157—Hollo- 
man v. Southland Loan & Invest- 


ment Co., 138 S.E. 862, 37 Ga.App. 
10—Hutchinson v. Dobbins, 122 S. 
E. 905, 32 Ga.App. 211—Standard 
Gas Products Co. v. Vismor, 121 
S.E. 854, 31 Ga.App. 418—Walker 
V. State, 118 S.E. 478, 30 Ga.App. 
618—Hines v. Porter, 106 S.E. 16, 
26 Ga.App. 178—^Hays v. Ha^s, 
99 S.E. 230, 23 Ga.App. 689—Mat- 
thews V. City of Thomaston, 94 
S.E. 631, 21 Ga.App. 496. 

Mo.—Hunter Land & Development 
Co. V. Jackson, 243 S.W. 436, 210 
Mo.App. 548. 

N.J.—Burhans v. City of Paterson, 
123 A. 883, 99 N.J.Law 490. 

11 C.J. p 222 note 41. 

Exceptions not dismissible 
Bili of exceptions from judgment 
of superior court dismissing or over¬ 
ruling certiorari is not dismissible, 
although judgment is based on writ 
of which superior court had no 
jurisdiction, but proper disposition is 
to affirm judgment.—Martin v. Da- 
vison-Paxon Co., 180 S.E. 750, 50 Ga. 
App. 470. 

Uo error comiuitted 
That child within juvenile court’s 
jurisdiction when committed arrived 
at age at which juvenile court could 
not entertain proceeding for custody 
did not require reversal of judgment 
refusing certiorari to review com- 
mitment.—Shepherd v. Swain, 157 S. 
E. 339, 42 Ga.App. 741. 

76. Ga.—Cohn v. Rogers, 183 S.E. 
818, 52 Ga.App. 533—Anderson v. 
West Lumber Co., 179 S.E. 738, 51 
Ga.App. 333, rehearing denied 180 
S.E. 361, 51 Ga.App. 333—Hudson 
V. Higgins, 164 S.E. 688, 45 Ga. 
App. 358—^Adams v. Morris, 151 S. 
E. 59, 40 Ga,App. 598—^Lewis v» 
Standard Co., 135 S.E. 101, 36 Ga. 
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App. 16—Chan v. Judge, 134 S.] 
925, 36 Ga.App. 13—Merchants’ 
Miners’ Transp. Co. v. Gable 
Singer, 127 S.E. 807, 33 Ga.Ap 
743—Flyhn v. City of East Poin 
90 S.E. 372, 18 Ga.App. 729. 

11 C.J. p 222 note 42. 

77. Mich.—Bigalow v. Barre, { 
Mich. 1. 

78. Ga,—Powell v. A. J. Powler 
Son, 129 S.E. 14, 34 Ga.App. 186. 

79. N.Y.—Peo. V. Roe, 49 N.T.S. 22 
25 App.Div. 107. 

80. Ga.—Atlantic Coast Line R. C 
V. Peters, 124 S.E. 815, 32 Ga.Ap 
791. 

81. Mich.—Wight v. Warner, 
Dougl. 384. 

82. Ga.—Hutchinson v. Dobbins, 1 
S.E. 905, 32 Ga,App. 211. 

11 C.J. p 223 note 49. 

83. TJ.S.—^Newman v. Lj-nchbu 
Inv. Corp., App.D.C., 35 S.Ct. 41 
236 U.S. 692, 59 L.Ed. 792. 

84. Tenn.—Rhea County v. Whii 
43 S.W.2d 375, 163 Tenn. 388. 

11 C.J. p. 222 note 46. 

85. Ark.—Patterson v. Adcock, 2 
S.W. 904, 157 Ark. 186. 

Order of txial court not affirmed 
Although the supreme ‘court w 
order the writ of certiorari quash 
on an appeal where its issuance w 
not proper, it will not order the lo' 
er court to affirm the order of t 
trial court where such order was r 
a judgment, but merely a minister: 
act, such as an order declaring 
stock law to be in effect.—Patters 
V. Adcock, 248 S.W. 904. 157 Ark. 1! 
86- Ala.—Independent Pub. Co. 
American Press Assoc., 15 So. 9 
102 Ala. 475—Memphis, 4tc., R. < 
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for one party is demanded and the error complained 
of is an error of law which must finally govern the 
case and no question of fact is involved which 
makes a new trial necessary, the appellate court will 
direct the inferior court to sustain the certiorari 
and enter a final judgment.®'^ Where the lower 
court, on certiorari, did not determine disputed 
questions of fact, the upper court, on reversal, may 
remand the case to the lower court for a consider- 
ation of such questions but on reversal of a dis- 
missal of the writ, the case will not be remanded 
where fufther prosecution of the certiorari is use- 
less.S9 

Remand by infermediafe appellate court neces¬ 
sary. Where a judgment overruling certiorari to a 
ruling of a trial court eliminating a defensive plea 
is reversed on appeal, and the remittitur was made 
the judgment of the intermediate court, such court 
cannot render final judgment for the defendant un- 
less it was shown without dispute that no issue of 
fact existed or wouid exi st in the trial court as to 
the eliminated defensive matter,^^ nor could such 
intermediate court direct that, if the evidence were 
substantially the same at the next trial, a verdict 
be rendered for defendant, as plaintiff wouid not be 
precluded from introducing all available legal evi¬ 
dence to meet the stricken defense at a retrial and 
such court could not determine that there wouid be 
no such evidence.^^ 

V. Brannum, 11 So. 468, 96 Ala. 

461. 

Ark.—Gregg v. Hatcher, 125 S.W. 

1007, 94 Ark. 54, 27 L.R.A.,N.S„ 

138, 12 Ann.Cas. 982. 

11 C.J. p 223 note 47. 

87. Ga.—Rogers v. Echols, 179 S.E. 

131, 50 Ga.App. 711. 

88. N.J.—Harman v. Reed, 155 A. 

145, lOS N.J.Law 191, reversing 
150 A. 218, 8 N.J.Misc. 340. 

44 C.J. p 747 note 81 [a]. 

88. Ala.—St. John v. Richter, 52 So. 

465, 167 Ala. 656. 

90. Ga.—Murphy v. Drum & Bugle 
Corps, 190 S.E. 67, 55 Ga.App. 293. 

91. Ga.—Murphy v. Drum & Bugle 
Corps, supra. 

92. Fla.—Tau Alpha Holding Corpo¬ 
ration y. Board of Adjustments of 
City of Gainesville, 171 So. 819. 

11 C.J. p 223 note 52. 

Where case hecomes moot 
Motion to dismiss writ of error 


c. Qnasliing or Bismissing Appeal 

In a proper case the appeal may be quashed or dls- 
missed. 

In some States the appeal may be quashed or dis- 
missed in a proper case.^2 Thus, where no proper 
record is brought up on appeal, the appeal will be 
dismissed;^^ and where the court erroneously re- 
fused to dismiss the certiorari a writ of error to 
the overruling of the certiorari will be dismissed.^^ 

d. Rendering New Judgment 

On appeal in some Jurisdictions the appellate court 
may render final judgment in a proper case. 

In some jurisdictions, sometimes by virtue of 
statutory provisions, on appeal or error to review 
the dismissal of a certiorari, a final judgment may 
be rendered.9 5 Thus, where the whole record i.s 
before the court on appeal from a judgment set- 
ting aside the writ, it has been held that it should 
be looked into to determine what judgment should 
be rendered on the merits and it has been held 
that if the irregularity in the judgment does not af- 
fect the merits the court will not reverse, but .will 
substitute the proper determination.^'^ However, 
where certiorari was inappropriately soiight, the re- 
viewing court has no power to give relief warrant- 
ed by the record.®^ 

N.J.—Harman v. Reed, 155 A. 145, 
108 N.J.Law 191, reversing 150 A. 
218, 8 K.J.Misc. 340—Jordan v. 
Borough of Dumont, 143 A. 843, 
105 N.J.Law 197, reversing 141 A. 
12, 6 N.J.Misc. 311. 

11 C.J. p 223 note 53. 

Case rlpe for final judgment 
Case presented by exception to 
order overruling demurrer to petition 
for certiorari, was ripe for final 
judgment, where subsequent order 
excepted to was to remain in abey- 
ance and take effect only in case 
first bili of exceptions should be 
overruled.—Selectmen of Wakefield 
V. Judge of First Dist. Court of 
Eastern Middlesex, 160 N.E. 427, 262 
Mass. 477. 

98. Wis.—State v. Milwaukee Coun- 
ty, 16 N.W. 21, 58 Wis. 4. 

97. Ga.—Harvey v. Jewell, 10 S.E. 
631, 84 Ga. 234. 

98. Cal.—Jacobs v. Board of Dental 
Examiners, App., 75 P.2d 96, 


to review judgment quashing writ 
of certiorari to review board of ad¬ 
justments’ action in granting per- 
mit to restaurant owner to replace 
frame building with brick building in 
residence district wouid be granted, 
where City had amended ordinance 
so as to remove property from resi¬ 
dence district, and permit could have 
been granted under ordinance as 
originally enacted.—^Tau Alpha Hold¬ 
ing Corporation v. Board of Adjust¬ 
ments of City of Gainesville, Fla., 
171 So. 819. 

93. N.J.—Ford Motor Co. v. Fer- 
nandez. 176 A. 152, 114 N.J.Law 
202, dismissing appeal Fernandez 
V. Ford Motor Co., 174 A. 223, 12 
N.J.Misc. 653. 

94. Ga.—Souerbry v. Orrell, 106 S.E. 
211, 26 Ga.App. 369. 

95. Mass.—Selectmen of Wakefield 
v. Judge of First Dist. Court of 
Eastern Middlesex, 160 N.E. 427, 
262 Mass. 477. 
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§ 202 


M. COSTS 


§201. At Common Law 

Generally at common law costs were not recoverable. 

As in other proceedings, costs are not ordinarily 
recoverable on certiorari at common law, and hence 
cannot be awarded unless there is statutory author- 
ity there for.In one jurisdiction, however,' inde- 
pendent of statute, in analogy to writs of error, 
costs were assessed at an early day against plain- 
tiffs on the affirmance of the proceedings review- 
ed;^ but it was also held that, if the proceedings 
below were quashed, plaintiff was not entitled to 
costs, independent of statute, on the theory that if 
a writ of error is sustained it is unjust to subject 
the defendant to pay costs because of the errors of 
the inferior court or tribunal,^ although the suc- 
cessful party, on issuance of a writ of restitution, is 
entitled to the costs on that writ^ 

§ 202. By Statute 

a. In general 

b. Discretion 

c. Persons liable and persons entitled 

d. Procedure to tax 

a. In General 

Statutes now generally permit the recovery of costs 
by the successfui party in certiorari proceedings, but the 
case must be wlthin the letter and intent of the statute. 

The allowance of costs in certiorari proceedings 
is now commonly regulated by statutes which gen¬ 
erally permit their recovery by the prevailing par¬ 
ty,^ but to authorize such a recovery the case must 
be clearly within the terms of the statute, and, when 
the case is liot within the letter and intent of the 
statute, costs will not be allowed.^ 

Whether certiorari is an action or a special pro- 


ceeding is discussed in' § 2, and statutes relating to 
costs in “actions’^ have been held inapplicable in 
some jurisdictions,^ but in other jurisdictions the 
contrary has been held.'^ In any event, it is un- 
doubtedly true that, if one statute relating to costs 
governs special proceedings and another governs 
actions, the former authorizes and Controls costs in 
certiorari.^ 

Public question. Under some statutes, where a 
public question was involved, the decision will be 
without costs.^ 

On vohintary dismissal. Where, on Service of a 
certiorari, the successfui party dismisses the ac¬ 
tion, it is a confession of error, and the costs of the 
certiorari will be awarded the petitioner, without re- 
gard to whether the case was a proper one for cer¬ 
tiorari.^® 

Division of costs. Under some statutes a divi- 
sion of costs among the respective parties has been 
held proper where the court set aside only a por- 
tioi> of the order which was brought up on certio¬ 
rari.^^ 

Amount. While costs in excess of the amount 
specified cannot be allowed,^^ where no special pro- 
vision for the amount of costs to be allowed has 
been made, the sums allowable on a special pro- 
ceedmg should be awarded,or the amount recov¬ 
erable in an action at issue on a question of law,i^ 
including the necessary disbursements in the pro¬ 
ceedings. Generally, only the costs of the re- 
viewing court are awarded.^® 

Additional costs, Sometimes, by statute, on dis¬ 
missal of the writ or affirmance of the judgment be¬ 
low, the court may award interest in addition to 
costs but a statute permitting additional costs 


99. D.C.—Praser v. District of Co-^ 
lumbia, 18 D.C. 150. 

11 C.J. p 214 note 99. 

1. .N.J.—Aller v. Shurts, 17 N.J. 
Law 188. 

IX C,J. p 214 note 1. 

2. N.J.—Stiers v. Stiers, 20 N.J. 
Law 52. 

3. N.J.—Hann v. McCormick, 4 N. 
J.Law 126. 

4. La.—Carey v. Green, 147 So. 491, 
177 La. 32, annulling, App., 144 So. 
185, and reinstating, App., 141 So. 
402. 

11 C.J. p 214 note 3. 

Petitlon not contested 

Under Rev.St. c 102 § 114, allowing 
costs against any party who ap- 
pears and undertakes to maintain or 
object to the certiorari proceedings, 
Ihe complainant should have no costs 


on the petition when the writ is 
granted without opposition or objec- 
tion,—Stetson v. Penobscot County 
Comrs., 72 Me. 17. 

5. Pa.—Atkinson v. Crossland, 4 
Watts 450. 

11 C.J. p 214 note 4. 

6. Me.—Stetson v. Penobscot Coun¬ 
ty, 72 Me. 17. 

11 C.J. p 214 notes 8, 9. 

7. S.C.—Smith v. Saye, 127 S.E. 568, 
131 S.C. 378. 

11 C.J. p 214 note 10. 

Q, Mont.—State ex rei. Toung v. 
District Court of Twelfth Judicial 
Dist, 58 P.2d 1243, 102 Mont. 487. 
11 C.J. p 214 note 11. ’ 

9, Mich.—In re School Dist. No. 6, 
Paris and Wyoming Tps., Kent 
County, 278 N.W. 792, 284 Mich. 
132. 


la Nev.~State v. Jones, 71 P. 664, 
27 Nev. 58. 

11. Ala.—Mills V. Court of Com’rs 
of Conecuh County, 85 So. 564, 204 
Ala. 40. 

12. Ga.—^DeBow v. Vickshxirg, S. & 
P. Ry., 104 S.E. 201, 150 Ga. 519. 

13. N.Y.—Peo. V. Van Alstyne, 3 
Abb.Dec. 575, 3 Keyes 35. 

14. N.T.—Peo. V. Gower, 44 How.Pr. 
26. 

15. S.C.—Smith v. Saye, 127 S.E. 
568, 131 S.C. 37S. 

11 C.J. p 216 note 30. 

16. Ga.—Haire v. McCardle, 33 S, 
E. 683, 107 Ga. 775. 

17. Tenn.—^Roddy v. Bacon, 3 Coldw. 
253—Marshall v. Hili, 8 Yerg. 101 

11 C.J. p 216 note 32. 
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n specified cases, where a gross sum is taxable as 
:osts, or on certiorari against a public ofificer, is 
.napplicable to certiorari generally, although a stat- 
id sum is allowed as costs,^^ and statutory provi- 
sions authorizing the award of damages, where it 
appears to the court that an ^‘appeal” was taken 
tnerely for delay, have been held not to include cer¬ 
tiorari proceedmgs.^9 

The losing party cannot recover back the costs 
paid, although he may finally succeed in the lower 
court. 20 

On certiorari to court of limited jurisdiction. 
The subject of costs on certiorari to a court of 
limited jurisdiction is treated in the C.J.S. title 
Costs §§ 386-403, also 15 C.J. p 290 note 27-p 296 
note 42, 

b. Discretion 

In some jurisdictfons the award of costs Is discre- 
tionary, and they will not be awarded to a party who 
has unnecessarily sued out the writ, or where he has in> 
cluded matter In the record which was clearly not re- 
quired for proper presentation of the question. 

In many jurisdictions the allowance of costs is 
discretionary.2i In such case they may be refused 
to a successfui party who has unnecessarily sued out 
the writ instead of pursuing other available reme¬ 
dies,2^ or where the award will entail hardship;23 
nor will they be awarded against plaintiff, when a 
material error is corrected.24 So the court may re¬ 
quire the successfui party to pay the costs of print- 


ing the record where most of the matter which was 
included at his instance was clearly not required 
for a proper presentation of the question submit- 
ted;25 and if neither party prevails, there being a 
cross writ, each party must pay his own costs.26 

Correction of error after issuance of the writ, 
The right to costs is not taken away by the correc¬ 
tion of the error complained of after the issuance 
of the writ.27 

c. Persons Liable and Persons Entitled 

Generally the inferior tribunal and its members are 
not Ilable for costs, the general practice being to tax 
costs against the real respondents in interest. 

Officers, such as county commissioners, highway 
commissioners, tax assessors, and the like have been 
held not liable for costs on the quashal of their pro- 
ceedings, unless they have acted corruptly or with 
intention to oppress ;28 and in such a case the costs 
may be awarded against the persons23 or political 
subdivision^^ on whose behalf such board acted. 
Furthermore, costs cannot be taxed against a 
court,and a statute authorizing costs in certio¬ 
rari proceedings is to be construed as meaning that 
the costs shall be taxed for or against the real party 
in interest,22 and it seems to be the practice to tax 
costs against the real respondents in interest, al¬ 
though they were not cited in, and the writ was 
directed only to the court or tribunal whose action 
is sought to be reviewed.23 A penal statute relat- 
ing to costs has been held not to authorize a trial 


18. N.Y.—Peo. V. Hempstead Town 
Auditors, 59 N.Y.S. 10, 42 App.Div. 
250~Cheney v. Windsor, 5 Den. 96. 

19. Ala.—Childs v. Crawford, 8 

Ala. 731. 

2a Ga.—^Walker v. EUllyer, 61 S.E. 
8, 130 Ga. 466. 

21. Utah.—State v, Ritchie, 91 P. 
24, 32 Utah 381. 

11 C.J. p 215 note 14. 

22. Mich.—^Adams v. Abram, 38 
Mich. 302. 

11 C.J. P 215 note 15. 

23. 111.—^Arnold v. Tharpe, 9 Ill.App. 
357. 

Mass.—Ex p. Cushman, 4 Mass. 565. 
N.J.—State V. Reed, 31 N.J.Law 133. 
11 C.J. p 215 note 16. 

24. Ga.—Paulk v. Tanner, 32 S.E. 
99, 106 Ga. 219. 

Amount reduced 

Where the judgment complained of 
is reduced in amount, the party 
bringing- the writ may have his costs 
in the court above.—Clayton v. Mc- 
Makin, Tex.Civ.App., 136 S.W. 568. 

25b U.S.—Stevens v. The White 

City, N.Y., 52 S.Ct. 347, 285 U.S. 
195, 76 L.Ed. 699, afiirming, C.C. 


A., The White City, 48 F.2d 557, 
reversing, D.C., The Drifter, 35 P. 
2d 1006, and certiorari granted 
Stevens v. The White City, 52 
S.Ct. 21. 284 U.S. 602, 76 L.Ed. 517 
—Texas & P. Ry. Co. v. Leather- 
wood, Tex., 39 S.Ct. 517, 250 U.S. 
478, 63 L.Ed. 1096. 

26. U.S.—^La Bourgogne v. La Com- 
pagnie Generale Transatlantique, 
N. Y., 28 S.Ct. 664, 210 U.S. 95, 52 
L,Ed. 973. 

27. Nev.—^Birchfield v. Harris, 9 
Nev. 382. 

Consent to correction of error 

Where a party resorts to a cer¬ 
tiorari to correct the errors of an 
inferior tribunal, the consent of the 
other party to make the correction 
will not authorize dismissal of the 
certiorari and a judgment for costs 
against the applicant therefor.— 
Western, etc., R. Co. v. Greeson, 68 
Ga. ISO. 

28. lowa.—Coftey v. Gamble, 94 N. 
W. 936, 134 lowa 754—Tiedt v. 
Carstensen, 19 N.W. 885, 64 lowa 
131. 

11 C.J. p 215 note 20. 
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29. lowa.—Sinnott v. Uistrict Court 
in and for Clarke County, 207 N. 
W. 129, 201 lowa 292—Riggs v. 
Board of Sup’rs of Van Buren 
County, 164 N.W. 359, 181 lowa 
178. 

11 C.J. p 215 note 21. 

30. N.Y.—People v. Schodack High¬ 
way Com’rs, 27 How.Pr. 158—Peo¬ 
ple V. Plake, 14 How.Pr. 527. 

Wis.—Oshkosh v. State, 18 N.W. 324, 
59 Wis. 425. 

Zndemnity of board 
Under a statute permitting an 
award of costs against any party 
who maintains or objects to the pro¬ 
ceedings, costs may be awarded 
against county commissioners who 
may obtain indemnity from the coun¬ 
ty.—Stetson V. Penobscot County, 72 
Me. 17. 

31. Cal.—Corrigan v. Superior Court 
in and for Solano County, 236 P. 
364, 72 Cal.App. 383. 

32. Minn.—State v. Rock County 
Probate Ct., 69 N.W. 609, 908, 67 
Minn. 51. 

33. Minn.—State v. Rock County 
, Probate Ct, supra. 
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court to assess the costs of a transcript of a stenog- 
rapher against the public treasury in a civil case be- 
tween private parties.^*^ In any event, it would 
seem that an inferior court or tribunal should not 
be charged with costs, where the excess of juris- 
diction arises from a mere honest mistake of judg- 
ment, but that the costs in all such cases should be 
taxed against the person who is responsible for the 
illegal act or the excess of jurisdiction by procur- 
ing it to be done;35 and this is so although the per- 
sons in interest are not parties to the record in the 
certiorari proceedings.^® 

Amicus curicB, Disbursements of an attorney, 
whose brief for clients not parties to the certiorari 
proceeding was received only as a brief of amicus 
curiae, have been held not taxable against the parties 
to the proceeding.37 

Court as entitled to costs. While a statute pro- 
viding for the taxation of costs in favor of the pre- 
vailing party of such items as witness fees and oth- 
er necessary expenses has been held not to authorize 
the awarding of such costs to a court which was the 
respondent, for the reason that the court itself can- 
not make any disbursements and therefore cannot 
collect any,^^ under a statute providing for the re- 
covery of costs when a decision of a court of in¬ 
ferior jurisdiction in a special proceeding is brought 
before a court of higher jurisdiction for review, it 
has been held that the inferior court could recover 
the costs of the preparation and certification of its 
return.39 

d. Procedure to Tax 

Unless otherwlse provided by statute, the procedure 


§ 203 

to tax costs in certiorari proceedings is the same as 
in other civil cases. 

In taxing the costs, the procedure undoubtedly is 
the same as in other civil cases, unless it is other- 
wise provided by statute,^® and if the amount is 
required to be fixed by the court the clerk cannot 
tax any costs without an order from the court so 
to do.'^^ It follows that, where a judgment of re- 
versal makes no provision as to costs, a special ap- 
plication should be made therefor;^^ if 

real persons in interest are not parties to the certi¬ 
orari proceeding, but they are liable for costs be- 
cause of their interest, the proper practice would 
seem to be to bring them in by proper notice on mo- 
tion to tax the costs in the proceeding. 

An application to the appellate court to tax at- 
torney’s fees as costs cannot be considered where 
no judgment was rendered and the adverse party is 
not before the court.'^^ 

§ 203. Motion Costs 

VVith regard to the right to costs on motions in cer¬ 
tiorari proceedings, the genera! rules as to costs on mo¬ 
tions are applicable. 

In so far as the right to costs on motions to quash 
the writ is concerned, the general rules as to costs 
on motions are applicable.^® Thus, where a motion 
to quash a writ of certiorari is denied pending 
amendments removing the grounds of such motion, 
such denial should be without costs but petition- 
ers in certiorari who allow a misnomer of parties 
to appear in the printed record, although they are 
correctly named in the original, will be held re¬ 
sponsible for costs of a motion to dismiss based on 
the defect of parties apparent in the printed rec¬ 
ord. 


CERTIORARI—CEET MONET 


CERTISSIMUM ENIM EST, EX ALTERIUS 
CONTEACTU NEMINEM OBLIGAill.i 

CERTITUDO. Law Latin, eertainty.® 

OERT MONET or COMMON FINE, In old Eng- 


lish laW; a certain sum of money which the resi- 
dents in a leet paid to the lord of the leet, other- 
wise called “head money,” ‘^head silver,” or ^‘certum 
letae”; a sum of money paid by the inhabitants of 
a manor to their lord, towards the charge of holding 


34. Ga.—Macris v. Tsipourses, 134 
S.B. 621, 35 Ga.App, 671. 

35. lowa.—Coffey v. Gamble, 94 N. 
W. 936, 134 lowa 754. 

11 C.J. p 215 note 25. 

36. lowa.—Coffey v. Gamble, 94 N. 
W. 936, 134 lowa 754—Tiedt v. 
Carstensen, 19 N.W. 841, 64 lowa 
131. 

11 C.J. p 215 note 26. 

37. N.Y.—Colmes v. Fisher, 271 N.Y. 
S. 379, 151 Misc. 222. 

38. S.D.—Kirby v. McCook County 
Cir. Ct., 72 N.W. 461, 10 S.D. 196. 


39. Mont.—State ex rei. Young v. 
District Court of Twelfth Judicial 
Dist., 58 P.2d 1243, 102 Mont. 487. 

40. lowa.—Coftey v. Gamble, 94 N, 
W. 936, 134 lowa 754. 

41. N.Y.—Peo. v. Hempstead Town 
Auditors, 59 N.Y.S. 10, 42 App. 
Div. 250. 

42. N.Y.—^Peo. V. Robinson, 25 How. 
Pr. 345. 

43. lowa.—Coffey v. Gamble, 94 N. 
W. 936, 134 lowa 754. 

44. lowa.—Garrett v. Bishop, 84 N. 
W. 923. 113 lowa 23. 
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45. N.Y.—Peo. v. Buffalo. 114 N.Y 
S. 1077, 62 Misc. 313. 

46. N.Y.—Peo. V Buffalo, supra. 

47. Mich.—^Pitch v. Manitou County 
Bd. of Auditors, 94 N.W. 952, 131 
Mich. 178. 

1. A maxim meaning *‘It is ver] 
certain, indeed, that no person is t< 
be oblig‘ated by the contract of an 
other."—^Adams Gloss., citing Jus 
tinian Cod. iv, 12 const 3 fin. 


2. Adams Gloss. 



CERT M0NEY--CE8SANTE STATU PRIMITIVO, CESSAT DERIVATIVUS 14 C.J.S. 


a eourt leet; also money paid yearly by the resi- 
dents of several manors to the lords thereof, for the 
certain keeping of the leet (pro certo letse); and 
sometimes to the hnndred.^ 

CERTUM EST, MALJE FIDEI [MALA FIDE] 
POSSESSORES OMNES FRUCTUS SOLERE 
CUM IPSA RE PROSTARE, BONJE FIDEI 
[BONA FIDE] VERO EXTANTES, POST LI¬ 
TIS AUTEM CONTESTATIONEM UNIVER- 
SOS.4 

CERTUM EST QUOD CERTUM REDDI PO- 
TEST.5 

CERURA. A mound, fenee, or inelosure.^ 

CERVISARII, In Saxon law, tenants who were 
bound to supply drink for their lord’s table.*^ 

CERVISIA. See Cerevisa, Cerevisia, or Cervisia 
ante p 107 note 65.. 

CERVISIARIUS. In old reeords, an alehouse keep- 
er; a beer or ale brewer.^ 

CERVUS. Latin, a stag or deer,^ 

CESACION A DIVINIS. In Spanish eeelesiastical 
law, a penalty by which divine offices, or worship, 
is suspended in a certain loeality.^^ 

CESAREVITCH or CESAREWITOH. OriginaUy, 
a title introduced in Russia in 1799 by Paul T 
(1754-1801) for his seeond son, the Grand Duke 


Constantine; afterward the title of the ezar^s eldest 
son, or the heir apparent to the Russian throne.H 

CESAREVNA. In Imperial Russia, the title of the 
vrife of the eesarevitch, or heir apparent.12 

CESE. In Spanish law, a notation in the lists of 
those drawing official salaries or stipends to the ef- 
fect that from a speeified date the same vrill cease.i’> 

CESI6n. In Spanish law, the assignment or trans¬ 
fer of something to another (“eesionario”).!'^ 

CESIONARIO. In Spanish law, an assignee.^S 

CESS. As a noun, an assessment or tax, which in 
Ireland, was anciently applied to an exaction of 
victuals, at a certain rate, for soldiers in garrison. 
As a verb, in old English law, to cbase, stop, deter- 
mine, fail.^® 

CESSANTE CAUSA, CESSAT EFFEOTUS.17 

CESSANTE PRIMITIVO, CESSAT DERIVATI- 
VUS.18 

CESSANTE RATIONE LEGIS, CESSAT BENE¬ 
FICIUM LEGIS.19 

CESSANTE RATIONE LEGIS CESSAT IPSA 
LEX.20 

CESSANTE STATU PRIMITIVO, CESSAT DERI- 
VATIVUS.21 


3. Black L.D. 

4. A maxim meaning “It is cer¬ 
tain that possessors in bad faith are 
wont to take upon themselves (an- 
swer) for ali the fruits, together 
vrlih the property itself, while those 
of good faith take to themselves 
every thing, except after the begin- 
ning of a suit.”—-Adams Gloss., cit- 
ing Justinian Cod. iii, 32 const. 22. 

5. A maxim meaning “That is suf- 
ficientiy certain which can be made 
certain.”—Broom Leg.Max. 

Applied in State v. McKay, 155 S. 
W. 396, 249 Mo. 249, 266, Ann.Cas. 
1914D 97—11 C.J. p 223 note 1 [a]. 

6. Black L.D. 

7. Black L.D., citing Cowell. 

8. Black L.D., citing Blount L.D. 

9. Black L.D. 

10. Escriche Diccionario. 

11. Black L.D. 

12. Black Lt.D. 

13. Escriche Diccionario. 

14k Escriche Diccionario. 

11 C.J. p 223 notes 6, 7, p 224 notes 


Cesi6n de arrendamiento—assign¬ 
ment of lease.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 572, 596. 

Cesidn de acciones—the assign¬ 
ment or transfer of a credit, debt, 
right or action.—^Lopez v. Alvarez, 9 
Philippine 28, 33. 

15. Black L.D. 

18. Black L.D. 

17. A maxim meaning “The cause 
ceasing, the effect ceases also.”— 
Burrill L.D. 

Applied in White v. Meday, 2 Edw., 
N.Y., 485, 489. 

11 C.J. p 224 note 12 [a]. 

18. A maxim meaning “The primi¬ 
tive ceasing, the derivative ceases.” 
—^Adams Gloss., citing Wharton L. 
Lex. 

19. A maxim meaning “The reason 
of the law ceasing, the benefit of 
the law ceases,”—^Adams Gloss., cit¬ 
ing Coke Litt. p 78b and Wingate 
Max. p 19 § 7. 

20. A maxim meaning “The reason 
of the law ceasing, the law itself 
also ceases.”—Black L,D. 

Applied iXL 

U.S,—Cie ve v. Craven Chemical Co., 
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C.C.A.N*.C., 18 P.2d 711, 714, 52 A. 
L.R. 980. 

Ky.—Wermeling v. Wermeling, 5 S. 
W.2d 893, 897, quoting Corpus 

Juris. 

Pa.—^McCann v. Barr, 19 Pa.Co. 669, 
670—^In re Loan Assn., 19 Pa.Co. 
504, 506—Com. v. Hutchinson, 19 
Pa.Co. 360, 361—Calkins v, Lever- 
ing, 3 Pa.Dist. & Co. 720, 721. 
W.Va.—Cook V. Citizens' Ins. Co. of 
Missouri, 143 S.R 113, 115, quot¬ 
ing Corpus Juris. 

11 C.J. p 224 note 15 [b]. 

Other tonus of the maxim 

(1) “Cessante ratione, cessat quo¬ 
que lex.”—Shultz V. Sutter, 3 Mo. 
App. 137, 142. 

(2) “Cessat ratio, cessat etiam 
lex.”—Orr v. U. S. Bank, 1 Ohio 36, 
44, 13 Am.D. 588. 

21. A maxim meaning “The derived 
estate ceases on the determination of 
the original estate.”—Broom Leg. 
Max. 

Applied in Orndoff v. Turman, 2 
Leigh 200, 254, 29 Va. 200, 254, 21 
Am.D. 608—11 C.J. p 224 note 16 [aj. 
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CESSARE-CESSIO 


CESSARE. Law Latin, to eease, stop, or stay .22 

CESSA REONARE, SI NON VIS JUDICARE.23 

CESSATION. Defined by Webster as a ceasing or 
discontinuance, and emploved in the following 
phrases: “Cessation from labor/’24 ^^cessation of 
business/’^^ ^^cessation of dealings/^26 “cessation of 
employmeut,”^'^ “cessation of occupation [or oper- 
ations]/’-^ “cessation of state of war/^^^ ^^cessa- 

tion of work/’30 ^^notice of cessation/^3i and ''tem- 
porary eessation of proceedings.”^^ 

CESSAT QUIDEM CONDICTIO, QUUM TURPI- 
TUR DATUR.33 

CESSAVIT PER BIENNIUM. Literally has 
ceased for two years.’^34 practice, an obsolete 
writ which conld f ormerly have been sued out when 
the defendant had for two years ceased or negleet- 
ed to perform snch Service or to pay such rent as 
he was bound to do by his tennre, and had not on 
his lands sufficient goods or ehattels to be distrain- 
ed; it also lay where a religious house held lands 
on condition of performing certain spiritual Servic¬ 
es which it failed to do.35 

CESSE. As a noun, an assessment or tax. As a 
verb, a tenant of land was said ^^to cesse” when 
he neglected ot ceased to perform the Services due 
to the lord.33 


CESSER. Neglect; a ceasing from, or omission to 
do, a thing; the determination of an estate; the 
“cesser” of a term, annuity, or the like, takes place 
when it determines or comes to an end.37 

CESSET EXEOUTIO. In practice, a stay of execu- 
tion, or an order for snch stay; the entry of such 
stay on reeord.38 

CESSET PROCESSUS. In practice, a stay of pro- 
ceedings entered on the record on an issue; also 
the entry on record of a stay of the proceedings.33 

CESSIO. Latin, a cession, a giving up or relin- 
quishment, a surrender, or an assignment.^® 

Cessio actionum cedendarum. An assignment of 
actions to be granted. In the civil law, a surety 
might, before paying his liability as surety, require 
the creditor to assign to him his actions, either for 
the purpose of compelling his cosureties to refund 
to him the shares respectively due by them, or to 
enforce the payment from the principal debtor.^^ 
Cessio honorum. A giving up, assigning, or ces¬ 
sion of goods or property. In Roman law, the sur¬ 
render of ali a debtor^s property to and for the ben¬ 
efit of his creditors, by which, under the law “de 
cessio bonorum,” he obtained an exemption of his 
person from imprisonment and also from ali remote 

corporal punishment.'^^ 

In modern jurisprudence, the surrender of an in- 


22 . Black L.D. 

23. A maxim meaningr **Cease to 
reign, if you will not adjudicate." 
—^Adams Gloss., citing Hobart p 155, 

24. Cal.—Robison v. Mitchel, 114 P. 
984, 159 Cal. 581. 

25. Wis.—^Pritchett v. Herman Farm- 
ers' Mut. Ins. Co. of Dodge Coun- 
ty, 230 N.W. 706, 707, 201 Wis. 521, 

26. W.Ya.—Smith v. Zumbro, 24 S. 
E. 653, 41 W.Va. 623, 635. 

27 . ^‘Momentary witbtdrawal" con- 
trasted 

"A momentary withdrawal from 
active work is not necessarily a ces- 
sation of employment,"—^Hoard v. 
Sears, Roebuck & Co., 188 A. 269, 
271, 122 Conn. 185.' 

28. Wis.—^Pritchett v. Herman Farra- 
ers* Mut. Ins. Co. of Dodge Coun- 
ty, 230 N.W. 706, ‘708, 201 Wis. 
521. 

29. Alaska.—^Afric v. Alaska United 
Gold Mining Co., 6 Alaska 540, 544. 

"Armistice" distinguished see Armis- 
tice 6 C.J.S. p 342 note 56. 

30. Md.—^Bower & Kaufman v. Both- 
well, 136 A. 892, 894, 152 Md. 392. 

31. Cal.—Robison v. Mitchel, 114 P. 
984, 159 Cal. 581. 


32. N.D.—State v. West, 223 N.W. 
705, 706, 57 N.D. 652. 

"Adjournment” distinguished see Ad- 
journment 2 C.J.S. p 48 note 36. 

33. A maxim meaning "A condic- 
tion sometimes ceases [is void] when 
it is given, basely, dishonestly, cor- 
ruptly."—Adams Gloss., citing 1 
Story EQ.Jur. § 299 note 2> 

34. Bouvier L.D. 

35. Black L.D. 

AS precursor of distress 

"Distresses seem to have originat- 
ed from two more ancient remedies 
of the common law. By the process 
of gavelet and cessavit the land- 
lord could seize the land itself for 
rent in arrear, and hold it until 
payment was made. These processes 
have been obsolete for ages, and ex- 
ist only in the memory of legal an- 
tiquaries, When they feli into ‘ dis- 
use, distresses appear to have arisen, 
whereby instead of seizing the land, 
the lord seized ali the movables up- 
on the land, and held them until he 
received payment. In process of 
time, he was authorized by statute 
to make sale of them, and in this 
way we have the modern distraint. 
As it is not an execution for debt, 
the goods of the tenant have ne ver 

347 


been held to be protected by any of 
the exemption laws which put the 
property of a debtor beyond the 
reach of his creditors."—Emig v. 
Cunningham, 62 Md. 458, 461. 

36. Black L.D. 

37. Black L.D. 

Cesser, proviso for 

Where terms for years are raised 
by settlement, it is usual to intro- 
duce a proviso that they shall cease 
when the trusts end. This proviso 
generally expresses three events: 
First, The trusts never arising; 
Second, their becoming unnecessary 
or incapable of taking effect; Third, 
the performance of them.—^Black 
L.D. 

38. Black L.D. 

39. Adams Gloss. 

40. Black L.D. 

Cessio diei—the assigning of a 
day, the approach of a term.—^Adams 
Gloss. 

Cessio nominis—an assigning. 
transferring of a debt, claim, de- 
mand, bond, or note.—^Adams Gloss. 

41. Adams Gloss. 

42. Adams Gloss., citing Justinian 
1 Cod. vii, 71 const. 8. 
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solvenfs estate and effects to his creditors for their 
beiiefit.'^^ Sneh an assignment diseharged the debt- 
or to the extent of the property ceded only, but ex- 
empted him from imprisonment.'^^ 

Cessio in jure. A cession in or according to law; 
a logal cession or giving up; a cession in court.^® 
In Roman law, a fictitious suit, in which the person 
who was to acquire the thing claimed (vindicabat) 
the thing as his own, the person who was to trans¬ 
fer it acknowledged the justice of the elaim, and 
the magistrate pronouneed it to be the property 
(addicebat) of the claimant.^^ 

CESSION*. The aet of ceding; a yielding or giving 
up; surrender; relinquishment of property or 
rights.’^'^ In a particular connection, the word has 
been eonstrued as meaning the apportionment of 
fixation of an amouht.^^ 

In the civil law, an assignment, the act by which 
a party transfers property to another;^^ and, more 
specifically, the surrender or assignment of proper¬ 
ty foi: the benefit of one^s ereditors.^*^ 

In ecelesiastieal law-, a giving up or vacating a 
benefice, by accepting another without a proper 
dispensation.51 

In publie law, the assignment, transfer, or yield¬ 
ing up of territory by one state or government to 

another.52 

Cession of goods. The surrender of property; 
the relinquishment that a debtor makes of ali his 
property to his creditors, when he finds himself un- 
able to pay his debts.^^ 

CESSIONASrY. In Scotch law, an assignee.54 

Cessionary bankriipt One who gives up his es« 
tate to be ^vided among his ereditors.^s 


CESSION DES BIENS. In French law, the sur¬ 
render whieh a debtor makes of all his goods to 
his creditors, when he finds himself in insolvent cir- 
cumstances.56 

CESSIT PROCESSUS. Law Latin, the process or 
proceeding has ceased.^^ 

CESSMENT. An assessment or tax.^^ 

CESSOR. One who ceases or neglects so long to 
perform a duty that he thereby iiicurs the danger 
of the law.59 

CESSURE, Law French, a receiver, or a bailiff.60 

C’EST. French, literally ^'It is,’^ or ^Hhat is.”Qi 

C'esf a saver. Law’ French, it is to-wit; it is to 
be known; that is to say.62 

Cest as cavo in Another form of the phrase Vest 
a saver. 

C*EST LE CRIME QUI FAIT LA HONTE, ET 
NON PAS L^60HAFAUD.64 

CESTUI QUE TRUST. The beneficiary of an C6- 
tate, held in trust, see C.J.S. title Trusts § 5, also 
65 C.J. p 217 notes 75-82. 

CESTUI QUE USE. In the old law. of real prop¬ 
erty, a person to whose use, that is, for whose bene¬ 
fit, lands or other hereditaments were held by an¬ 
other person. The modern equivalent is the ^‘cestui 

que trust.5 

CESTUI QUE VIE. He whose life is the measure 
of the dnratioii of an estate.®® 

CESTUY QUE DOIT INHERITER AL PERE 
DOIT INHERITER AL riLS.®7 


43. Adams Gloss., citing 1 Kent 
Comm. pp. 422, 427. 

44. Bouvier L.D. 

45. Adams Gloss. 

40. Black Li.D., citing Sanders Jus- 
tinian Inst., 5th ed., pp 89, 122. 

47. Black L.D. 

48. So co3istrued in a contract 
“The words ‘cede' and ‘cession,* 

occurring in the contract, evidently 
mean the apportionment of fixation 
of the amount of reinsurance to be 
accepted by the reinsurer, and do 
not mean a transference of the risk 
to the reinsurer, in the sense that 
the insurer divests itself of the 
risk and burdens the reinsurer with 
same."—^Moseiey v. Liverpool & Lon- 
don & Globe Ins. Co., 61 So. 428, 430, 
104 Miss. 326, 338. j 


49‘. Bouvier L.D. 

50. Black L.D. 

51. Black L.D., citing 1 Blackstone 
Comm, p 392. 

52. U.S.—Municipality of Ponce v. 
Roman Catholic Apostolic Church 
in Porto Rice, Porto Rico, 28 S.Ct. 

" 737, 742, 210 XJ.S. 296, 52 L.Ed. 
1068—U. S, V. Chaves, N.M., 16 S. 
Ct. 57, 59, 159 U.S. 452, 40 ‘L.Ed. 
215. 

11 C.J. p 225 note 30 [a]. 

53. Black L.D. 

54. Black L.D. 

55. Black L.D. 

56. Black L.D. 

57. Adams Gloss. 

58. Black L.D. 

59. Black L.D. 


60. Black L.D, 

61. Edgren & Burnet French D. 

62. Adams Gloss. 

63. Adams Gloss. 

Generally written as one word, 
“cestascavoir, cestascavoire.”—Black 
L.D. 

64. A French maxim meaning *‘It is 
the offense which causes the shame, 
and not the scaffold.’*—Black L.D. 

65. Sweet L.D. 

66. 1 Washburn Real Prop., 6th ed, 
§ 221 . 

See also, C.J.S. title Estates § 31, 
and 21 C.J. p 939 note 42. 

67. A French maxim meaning “He 
who would have been heir to the fa- 
ther of the deceased shall also be 
heir of the son.’*—Black L.D., citing 
2 Blackstone Comm. pp. 239, 250. 
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CESTUY QUE VOIT PRENDES, ETC.—CEAIR 


CESTUY QUE VOIT PEEITDES ADVANTAGE 
DE UN OONDITION DOIT ESTRE PARTY 
OU PRIVY AL CEO.S8 

CF. See Abbreviations 1 CJ.S. p 276 note 5. 

C. F. & I. See Abbreviations 1 C.J.S. p 276 note 5. 

C. Gr. S. SYSTEM. See Abbreviations 1 C.J.S. p 
276 note 5. 

OH. See Abbreviations 1 C.J.S. p 276 note 5 in 
Pocket Parts. 

CHACE. Law Prench, a cbase or hunting groimd.®^ 

CHACEA. In old English law, a station of game, 
more extended than a park, and less than a forest; 
also the liberty of ehasing or hunting within a eer- 
tain distriet; also the way through which cattle are 
driven to pasture, otherwise ealled a ^^droveTTay.”"^® 

OHACEABLE. Law Prench, that may be chased 
or hunted.*^^ 

CHACEA EST AD COMMUNEM LEGEM.72 

CHACER. Law Prench, to drive, eompel, or oblige; 
also to Chase or hunt.*^^ 

CHACURUS. Law Latin, a horse for the chase, 
or a hound, dog, or courser.'^^ 

CHAFER. The name applied to a covering of old 
material over the hatehway of a vessel;'^^ a third 
cover, ordinarily an old one, used for the purpose 
of protecting the others from wear and not with a 
view of affording additional seeurity save as it may 
so serve. 

CHAFEWAX. Pormerly, an officer in the English 


chancery whose duty was to prepare wax to seal 
the writs, commissions, and other Instruments 
thence issuing.^? 

CHAFFERS. An aneient term for goods, wares, 
and merehandise; hence the word “chaffering,’^ 
which is yet used for buying and selling, or beatr 
ing down the price of an article."^ 

CHAFFERY. Traffic; the practice of buying and 
selling.*^ ^ 

CHAIN. Priniarily, a series of links or rings, eon- 
nected or fitted into one another; and so, deriva- 
tively, a series of things linked together.^^ 

As an engineer^s, or surveyor^s measure of twen- 
ty-two yards length, see C.J.S. title Weights and 
Measures § 1, also 11 C.J. p 225 note 43. 

Chmn of title, The succession of deeds or other 
instruments by which one traces his title baek to 
its original source; the successive conveyanees, 
commencing with the patent from the government, 
each being a perfect conveyance of the title down 
to and including the conveyance to the present hold- 
er.^i 

Chain of transfer, A term said to be sometimes 
used interchangeably or synonymously with ^^claim 
of transfer.”^^ ‘ 

Other phrases: ^^Chain of cireumstances,’^^^ and 
“consecutive chain of transfer also, adjectively, 
"chain stitching,”®^ and ‘^chain stitch maehine.”SS 

CHAIR. Defined by Webster as a movable seat 
with a baek, intended for one person. 

Phrases: “BarbePs ehair,”S7 and ‘^dentist^s 

chair;”SS also “chairs sufficient for the use of the 

family.^^SS 


68. A Prench maxim meaning- “He 
who will take advantage of a condi- 
tioii ought to be party or privy to 
it.”—Adams Gloss., citing Littleton § 
34. 

69. Black L.D, 

70. Black L.D. 

71. Black L.D. 

72. A maxim meaning* **A chase is 
by common law.”—Black L.D. 

73. Black L.D. 

74. Black L.D. 

75. U.S.->-The Hyades, N.Y., 124 F. 
58, 59, 59 C.C.A. 424. 

76. U.S.—The Hyades, D.C-NT.Y., 118 
P. 85, 86. 

77. Black L.D. 

78. Black L.D. 


79. Black L.D. 
sa Century D. 

11 C.J. p 225 note 44, p 226 note 45. 

81. 111.—Capper v. Poulsen, 152 N. 
E. 587, 588, 321 111. 480—Payne v. 
Markel, 89 111. 66, 69. 

N.J.—Maturi v. Fay, 126 A. 170, 173, 
96 N.J.Eq. 472. 

Tex.—Havis v. Thorne Inv. Co., Civ. 
App., 46 S.W.2d 329, 332, quoting 
Corpus Juris. 

82. Tex.—^Finch v. Trent, 22 S.W. 
132, 134, 3 Tex.Civ.App. 568. 

83. Wash,—State v. Myers, 40 P. 
626, 12 Wash. 77, 81. 

11 C.J. P 225 note 44 [a]. 

ITse of metaphor criticized 
Colo.—Clare v. People, 10 P. 799, 9 
1 Colo. 122, 123. 


84 , *‘Coiisecutiv8 writieu transfers” 
equi valent 

Tex.—Finch v. Trent, 22 S.W. 132, 
134, 3 Tex.Civ.App. 568. 

85w ‘^Xiock stitching*” distingnislied 
Buono V. Yankee Maid Dress Cor¬ 
poration, C.C.A.N.Y., 77 F.2d 274, 
276. 

8& XJ.S.—^Buono v. Yankee Maid 
Dress Corporation, supra. 

87. Tenn.—Terry v. McDaniel, 53 S. 
W. 732, 103 Tenn. 415, 46 L.R.A. 
559. 

88. Ga.—Burt v. Stocks Coal Co., 
46 S.B. 828, 119 Ga. 629, 630, 100 
Am.S.R. 203. 

89. Ga.—Burt v. Stocks Coal Co., 
supra. 
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HAIBMAir. A name given to tlie presiding offi- 
sr of an assembly, public meeting, eonvention, de- 
berative or legislative body, board of directors, 
ommittee, etc.^<^ 

Chairman of committees of the zvhole hoiise. In 
Inglish parliamentary practieo, in tbe commons, 
bis officer, ahvays a member, is elected by the 
onse on the assembling of every new parliament. 
V^hen the house is in committee on bilis introduced 
y the government, or in committee of ^vays and 
leans, or snpply, or in committee to consider pre- 
.minary resolutions, it is his duty to preside.^i 

iHALDER. See Celdra ante p 60 note 76. 

IHALDROH. 

As a measnre of capacity used in measuring coal 
ee C.J.S. title Weights and Measnres § 1, also 11 
J.J. p 226 notes 53, 54. 

IHALK. A soft mineral substance consisting al- 
lost entirely of carbonate of lime.^^ The word, 
,s nsed in court practice, means a rough represen- 
ation sueh, for instance, as a witness might make 
n ontline upon a blackboard in the presence of the 
ury as illustrating his evidence, and not arising to 
he dignity of a seientiflcally accurate representa- 
ion. It may be pictorial, mechanical, or in 
ketch;93 and it has been held that an engraving 
rom a book may be good as a ^^chalk,” provided its 
onnection with such book is not adverted to or un- 
luly emphasized.9^ 

Phrases: ^^Go to the jury as a ^chalk^ ” and “of- 
exed as a chalk,”95 and ‘^permitted the jury to see 
t merely as a ^chalk.’ ”96 

3HALLENGE. 

As a Noun 

Primarily, act .of calling to account;97 hence a 
ummons or invitation given by one person to an- 
►ther to engage in a personal combat, or a request 
o fight a duel.96 Jxi military language, the act of 
. sentry in demanding the countersign from those 
^ho appear at his post.99 In its legal sense, the 


Word may be defined generally as an objection or 
exeeption calling into question the capability of 
a person for a particular function, the existence of 
a right, or the suffieiency or validity of an instru- 
meiit.^ 

As the formal, technical objection or exception to 
either grand or petit jurcrs, see the C.J.S. title 
Grand Juries §§ 28-30, also 28 C.J. p 788 note 47-p 
794 note 39, and the C.J.S. title Juries §§ 247-285, 
also 35 C.J. p 358 note 89-p 419 note 51; and as a 
questioning of a personas right to vote, see the C.J. 
S. title Elections § 209, also 20 C.J. p 178 note 43-p 
179 note 62. 

Phrases: “Challenge for cause,” see the C.J.S. 
title Juries § 268, also 35 C.J. p 381 note 52-p 382 
note 73, ^^challenge for principal cause,” see the 
C.J.S. title Juries § 247, also 35 C.J. p 381 notes 
53, 54, ^^ehallenge of the accuracy of a statement,”^ 
“ehallenge propter affectum,” see the C.J.S. title 
Juries § 247, also 35 C.J.^p 381 notes 53, 55, “chal- 
lenge to the array,” see the C.J.S. tities Grand Ju¬ 
ries § 29, also 28 C.J. p 788 note 50-p 789 note 
66, and Juries § 261, 35 C.J. p 374 note 41-p 381 
note 51, ^^challenge to the favor,” see the C.J.S. 
title Juries § 247, 35 C.J. p 381 notes 53, 55, ^'chal- 
lenge to the panel,” see the C.J.S. tities Grand Ju¬ 
ries § 29, also 28 C.J. p 788 note 50-p 789 note 66, 
and Juries § 261, 35 C.J. p 374 note 4l-p 381 
note 51, ^^challenge to the poli,” see the C.J.S. ti¬ 
ties Grand Juries § 30, also 28 C.J. p 789 note 67-p 
792 note 4, and Juries § 247, also 35 C.J. p 358 
notes 90-2 and p 381 note 52-p 382 note 73, “chal- 
lenge to the suffieiency of a pleadmg,”^ and “per- 
emptory challenge,” see the C.J.S. tities Grand Ju¬ 
ries § 30, also 28 C.J. p 792 note 5, and Juries § 
280, also 35 C.J. p 405 note 39-p 419 note 51. 

As a Verb 

Primarily the meaning of the word is to call one 
out to answer for something, hence formally direct- 
ing the attention of some one to a matter that re¬ 
quires his action or decision;^ also to call in ques¬ 
tion, to dispute, put into dispute, put in question, 
or render doubtful.6 what may be deseribed as 


a Black L.D. 

1 . Black L.D. 

2. U.S.—U. S. V. Tiffany, C.C.N.Y., 
117 F. 367. 

3 . Mass.—Everson v. Casualty Co. 
of America, 94 N.E. 459, 461, 208 
Mass. 214. 

4. N.H.—Ordway v. Haynes, 50 N. 
H. 159, 164. 

1 C.J. p 226 note 56. 


95. N.H.—Ordway v. Haynes, 50 N. 
H. 159, 164. 

96. Mass.—^Everson v. Casualty Co. 
of America, 94 N.E. 459. 461, 108 
Mass. 214. 

97. Webster New Int. D. 

98. Ind.—State v. Perkins, 6 Blackf. 
20 . 

Ky.—Com. v. Tibbs, 1 Dana 524. 

See also C.J.S. title Duelling § 1, and 
19 C.J. p 828 note 59-p 831 note 47. 

99. Adams Gloss. 


1. Black L.D. 

2. N.J.—State V. Lang, 68 A. 210, 
214, 75 N.J.Law 502. 

3. Uotion to qaasli bili of partien- 
lars beld not such cliallenge 

W.Va.—^Adkins v. Wayne County 

Court, 119 S.B. 284, 285, 94 W.Va. 
460. 

4. N.J.—State v. Lang:, 68 A. 210, 
214, 75 N.J.Law 502. 

5. N.J.—Petition of Clee, 196 A. 
476, 480, 119 N.J.Law 310—In re 
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CHALLENGE--CEAMBEB 


its legal sense, the word has been defined as mean- 
ing to object or except to, prefer objections to a 
person, right, or instrument, to call formally into 
question the capability of a person for a partieular 
function, or the existence of a right claimed, or the 
sufficieney or validity of an instrument.^ 

Phrases: ^Challenge’ a man,”7 and “^challenge’ 

the resuit of the eleetion.^S 

CHAMBER. 

As a Nonn 

—:—^In the Singnlar. A compartment or inelosed 
spaee; also a hollow or cavity;^ a room or apart- 
ment in a house; a private repository,!® a sleeping 
apartment.il Sometimes the word is used to desig¬ 
nate a court, a commission, or an assoeiation of per- 
sons habitually meeting together in an apartment, 
for example, '^star chamber,” ^^ehamber of deputies,^^ 
^^chamber of commerce.”i2 

Chaniber of accounts. In French law, a sover- 
eign court of great antiquity whieh took cognizance 
of and registered the acconnts of the king^s reve- 
nue; nearly the same as the English court of ex- 

chequer.i3 

Chamber of commerce, A board or assoeiation to 
promote the commercial interests of a loeality, a 
country, or the like; a society of the principal 
merchants and traders of a city Trho meet to pro¬ 
mote the general trade and commerce of the place.i^ 
A “chamber of commerce’^ has been compared with 
a “board of trade/^ see Board 11 C.J.S. p 370 note 
18, and both compared with and distinguished from 


a “business league,’' see Business 12 C.J.S. p 804 
notes 61, 62. 

■''Coking chamber/^ A semi-cylindrical or tubular 
retort [in a Paris gas-retort], which lies horizontal- 
ly across the furnace structure, and holds several 
hundred pounds of coal, in the process of producing 
eoke.15 

Widow^s chamber. A portion of the effects of a 
deceased person, reserved for the use of his widow, 
and consisting of her apparel and the furniture of 
her bed-chamber, is called in London the “widow’s 
chamber.^^1® 

Other phrases: “Entirely inelosed within the cov- 
ered chamber^^ and “internal recess or chamber.”!*^ 

-Chambers [of judge]. Any place in whieh a 

judge hears motions, signs papers, or does other 
business pertaining to his office, when he is not 
holding a session of court, or the private room or 
office of a judge, where, for the convenience of par¬ 
ties, he hears such matters and transacts sueh busi¬ 
ness as a judge in vacation is authorized to hear, 
and ivhich do not require a hearing by the judge sit- 
ting as a court and it has been said that, for the 
purpose of jurisdiction, the chambers of a judge are 
wherever he happens to be, in his circuit or dis- 
trict, when the exigencies of the case call for the 
transaction of chamber business ;1S and that the 
Word may be used interchangeably with “vaca- 
tion.”i^ 

Phrases: “At chambers,”20 <^at his chambers,”2i 
“in chambers,”22 «in the judge’s chambers,”23 


Hunt, 191 A. 437, 45'4, 15 N.J.Misc. 
331. 

6 . Black L.D. 

7. N.J.—State v. Lanff, 68 A. 210. 
214, 75 N.J.Law 502. 

"Call a man out” synonymous see 
Call 12 C.J.S. i) 884 note 14. 

8. N.J.—Petition of Clee, 196 A. 476, 
480, 119 N.J.Law 310—In re Hunt, 
191 A. 437, 454, 15 N.J.Misc. 331. 

9. XJ.S.—^Proudfit Loose Leaf Co. v. 
Kalamazoo Loose Leaf Binder Co., 

C. C.A.Mich., 230 P. 120, 131. 

10 . Black L.D. 

11. Mass.—Cotting v. Boston, 87 N. 
E. 205, 201 Mass. 97, 101. 

12. Black L.D. 

13. Black L.D. 

14. U.S.—Retailers Credit Ass^n of 
Alameda County v. Commissioner 
of Internal Revenue, C.C.A.Cal., 90 
P.2d 47, 51, (luoting Corpus Juris 
—Crooks V. Kansas City Hay Deal- 
ers' Ass'n, C.C.A.MO., 37 F.2d 83, 
85, quoting Corpus Juris —^North¬ 
western Municipal Ass’n v. U. S., 

D. CMinn., 22 P.Supp. 18, 22. 


15. XJ.S.—Otto Coking Co. v. Kop- 
pers Co., C.C.A.Del., 258 F. 122, 130. 

le. Black L.D. 

17. XJ.S.—Proudfit Loose Leaf Co. v. 
Kalamazoo Loose Leaf Binder Co., 
C.C.AMich., 230 F. 120, 130. 

18, XJ.S.—In re Neagle, C.C.Cal., 39 
F. 833, 855, 5 L.R.A. 78. 

Colo.—itirhy v. Chicago, etc., R. Co., 
116 P. 150, 51 Colo. 82, 86. 

Ga.—Morehead v. Allen, 63 S.B. 507, 
510, 131 Ga. 807. 

Kan.—^In re Verdigris Conservancy 
Dist, 289 P. 966, 968, 131 Kan. 214. 
Minn.—Hoskins v. Baxter, 66 N.W. 

969, 64 Minn. 226, 229. 

Ohio.—^Pittsburg, etc., R. Co. v. 

Hurd, 17 Ohio St. 144, 146. 

Okl.—^Atehison, T. & S. P. Ry. Co. 
V. Long, 251 P. 486, 491, 122 Okl. 
86, quoting Corpus Juris. 

11 C.J. p 227 note 71. 

Ifot uecessarily withiu territorial 
limits 

‘‘When the order is one which may 
be made at the chambers of the 
judge, it is not necessary that it 
be made within the territorial limits 
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of the division in which the order is 
to be effective, if it is made where 
the judge at the time is performing 
the duties of his ofSce, as the judge’s 
chambers are considered to be where 
he is, and is authorized to be, en- 
gaged in performing his judicial du¬ 
ties."—^Wheeler v. Taft, C.C.A.La., 
261 P. 978, 980.' 

19. Ga.—Chapman v. Chattooga Oil- 
Mill Co., 96 S.E. 579, 580, 22 Ga. 
App. 446. 

20. Ga.—^Durham v. Dowling, 163 S. 

E. 503, 174 Ga. 557. 

11 C.J. p 227 note 71 [b] (2). 

21. Ga.—Morehead v. Allen, 63 S.B. 
507, 510, 131 Ga. 807. 

Mass.—Commonwealth v. McLaugh- 
lin, 122 Mass. 449. 

22. Ga.—^Morehead v. Allen, 63 S.E. 
507, 510, 131 Ga. 807. 

opeu court” or “in term time” 
coutrasted 

Ga.—Chapman v. Chattooga Oil-Mill 
Co., 96 S.R 579, 580, 22 Ga.App. 
446. 

23. Ga.—^Morehead v. Allen, 63 S.E. 
507, 510, 131 Ga. 807. 



CHAMBEE--CEAMPABTOE 14 C. J. S. 


“judge at chambers/^24 ^^orders at chambers.”-® 

In international law, the word has been defined 
as portions of the sea cut ofE by lines dra-u^n froni 
one promontory to another, or inclnded within lines 
extending from the point of one cape to the next, 
sitnated on the seacoast of the same nation, and 
which are claimed by that nation as asylums for 
merebant vessels, and exempt from the operations 
of belligerents;-® also parts of the ocean ineluded 
within lines dra*vrn from promontory to promon¬ 
tory, or perhaps from points a league distant from 
eaeh.27 

As an Adjective 

Chamher deacons. In old English law, eertain 
poor Irish scholars, clothed in mean habit, and liv- 
ing nnder no rule; also beggars banished from 
England. The word is sometimes spelled ^^cham- 

berdekins.”28 

Chamber stirvey. A draft on paper of a pre- 
tended survey.29 

Other phrases: “Chamber aeid,’^3® and “chamber 
bnsiness,” see Business 12 C.J.S. p 776 note 2-p 
777 note 6; also “ehambers orders.”^! 

CEAMBERLAIN. Keeper of the chamber; also, 
the name of several high officers of state in Eng- 
land, as the lord great chamberlain of England, lord 
chamberlain of the household, chamberlain of the 
exchequer, the treasnrer.^^ 


CHAMBIUM. Law Latin, in old English law, 
change, or exchange.^'^ 

CHAMBRE. A French word meaning a chamber, 
a room in the upper story of a building, or a sleep- 
ing room.35 

CHAMFER. A small giitter or furrow; a groove; 
a slope or bevel produced by eutting ofE the edge of 
anything originally right-angled.^^ 

CHAMOTTE. A mixture of fire clay and burnt 
pottery, old crucibles and the like, used for making 
fire bricks, crucibles, pipes, etc.^^ ^ species of spe- 
eially pure calcined clay which must be silicate of 
alumina, and which, by reason of its properties, is 
peeuliarly adapted for the Chemical and mechanical 
actions and results necessary in order to produce an 
acid-proof, unshrinkable composition.^^ 

CHAMPAG-NE. A word defined by the Century 
Dietionary as an effervescent wine; a kind of brisk, 
sparkling wine from Champagne, France, which has 
been held ineluded 'within the terms “liquor, ”39 and 
“wine.”^® 

CHAMPART. A share or division of the profits of 
land; a part of the crop annually due to the land- 
lord by bargain or eustom.^i In French law, the 
grant of a piece of land by the owner to another, 
'on condition that the latter would deliver to him a 
portion of the crops.^3 


OEAMBERLARIA. Chamberlainship, the office of OHAMPARTOR or OELAMPERTOR. One who 
a chamberlain.33 makes or brings pleas or suits, or causes them to be 


24. S.C.—^Appleby v. South Carolina, 
ete,, R. Co., 36 S.E. 109, 58 S.C. 

33. 35. 

11 C.J. P 227 note 71 Cc3. 
aCeauis^ of phrase 

** ‘A judg-e at chamhers* is simply 
a judge of a court of record acting 
out of court.” 

Ga.—Chapman v. Chattooga Oil-Mill 
Co., 96 S.E. 579, 580, 22 Ga.App. 
446. 

Wis.—Frawley v. Cosgrove, 53 N.W. 
6S9, 690, 83 Wis. 441—^Whereatt v. 
Eliis, 27 N.W. 630, 28 N.W. 333, 
65 Wis. 639, 644. 

Wyo.—Huhn v. Quinn, 128 P. 514, 21 
Wyo. 51, 54. 

25. N.D.—Travelers’ Ins. Co. v. 
Weber, 50 N.W. 703, 2 N.D. 239, 
244, 245, 

2& Black L.D. 

27. U.S.—Findlay v.* The William, 
D.C.Pa., 9 F.Cas.No.4,790, 1 Pet. 
Adm. 12, 29. 

28. Black L.D. 

29. A practice at an early date in 
Pennsylvania 

Surveyors often made drafts on 


paper of pretended surveys and re- 
turned them to the land office as 
duly surveyed, instead of going into 
the fields and establishing the lines 
and marking corners upon the 
ground, and these false and fraudu- 
lent pretenses of surveys never made 
were called “chamber surveys.”— 
Schraeder Mining & Mfg. Co. v. 
Packer, Pa.. 9 S.Ct 3S5, 129 U.S. 
68 S, 696, 32 L.Ed. 760. 

30. Md,—^Davison Chemical Co. of 
Baltimore County v. Baugh Chemi¬ 
cal Co. of Baltimore County, 104 A. 
404, 407, 133 Md. 203, 3 A.L.R. 1. 

31. N.D.—Travelers* Ins. Co. v. 
Weber, 50 N.W. 703. 2 N.D. 239, 
245. 

32. Black L.D. 

Similar definition 

“The receiver of the rents and rev- 
enues of a city.”—^Burrill L.D. 

In some American cities, the title 
of an officer corresponding to “treas- 
urer.”—^Black L.D. 

33. Black L.D. 

34. Black L.D. 


35. Pa.—^Wusthoff v, Dracourt, 3 
Watts 240, 242. 

11 C.J. p 228 note 87. 

Chambre depeinte—a name an- 
ciently given to St. Edward's cham¬ 
ber, called the “Painted Chamber,” 
destroyed by fire with the houses of 
parliament.—^Black L.D. 

38. U.S.—Syracuse Chilled Plow Co. 
v. Robinson, C.C.N.T., 35 F. 502, 
503, Qiuoting Webster D. 

37» U.S.—^Panzl v. Battle Island Pa¬ 
per & Pulp Co., D.C.N.Y., 132 F. 
607, 609 

38. U.S.—^Panzl v. Battle Island Pa¬ 
per Co., N.Y., 138 F. 48, 50, 70 C. 
C.A. 474. 

11 C.J p 228 note 92. 

39. N.C.—Kizer v. Randleman, 50 N 
C. 428, 429. 

40. U.S.—^DeBary v. Arthur, N.Y., 
93 U.S. 420, 422, 23 L.Ed. 936. 

41. Adams Gloss., citing 4 Black- 
stone Comm. p 135, 

42. Black L.D. 
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CHAMPABTOn—CEAMPERTOVS 


moved or brouglit, either directly or indirectly, axid 
sues them at his proper costs, upon condition of 
having a part of the gains or of the land in dis- 

pute.^^s 

CHAMPARTY. The original spelling of the word 
“champerty.”^^ 


CHAMPERT. In old English law, a share or divi- 
sion of land; champerty. In old Seotch law, a gift 
or hribe, taken by any great man or judge from 
any person, for delay of just actions, or furthering 
wrongous [wrongful] aetions, whether it be lands 
or any goods movable>5 


CHAMP DE MAI and CHAMP BE MARS, See CHAMPERTOTJS. Affecfced with, or of the nature 
Campus 12 C.J.S. p 891 note 67. of, ehamperty.'^^ 


43. Vt.—In re Aldrich, 86 A. 801, 44. N.Y.—Small v. Mott, 22 Wend. 

802, 86 Vt. 531. 403, 405. 

See generally C.J.S. title Champerty See also C.J.S. title Champerty and 
and Maintenance post. Maintenance § 1. 


45. Black L.D. 

46. Black L.!). 

See also generally C.J.S. title Cham¬ 
perty and Maintenance post. 


14 C.J.S.~-23 
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CHAMPERTY AND MAINTENANCE 

This Title includes officious intermeddling in a suit between others by assisting either party to carry 
it on, with or without an agreement to divide the subject of the litigation in the event of success; agree- 
ments for such division, or for the purchase of property held adversely, conveyances of such property, 
and agreements for the purchase of pretended tities or rights of action for the purpose of suing there- 
on; and criminal responsibility for unlawful maintenance of suits. 

Matters not in this Title, treated eisewhere in this woriHf see Descriptive-Word Index 

Analysis 

1. IN GENERAL, §§ 1-4 

n. CONTRACTS AND CONVEYANCES PROHIBITED, §§ 6-35 
ni. OPERATION AND EFFECT AND OBJECTIONS, §§ 36-45 
IV. REMEDIES, §§ 46-60 
V, CRIMINAL RESPONSIBILITY, §§ 61-62 

Suh-Analysis 

L IN GENERAL—p 356 

§ 1. Definitions and elements—^p 356 

2. Distinction between champerty and maintenance —^ ZS7, 

3. Origin and history—^p 357 

4. What law governs—^p 358 

. n. CONTRACTS AND CONVEYANCES PROHIBITED—p 358 

§ S. Assignments of rights of action—^p 358 

6. - Particular rights assigned—^p 359 

7. -Effect of indemnity against costs—^p 360 

8. - Special statutory provisions in general—^p 360 

9. -Purchase of litigious rights by public officers—^p 360 

10. - Purchase by attomey of claim with intent to sue thereon—^p 360 

11. Assignments or transfers of chattels in adverse possession—^p 361 

12. -Judicial sales—^p 362 

13. Contracts between attorney and client in general—p 362 

14. -Assignments or purchases of subject matter of suit—^p 363 

15. -Agreements not to settle or compromise—^p 363 

16. - Contracts with political body—p 364 

17. Contracts with attorneys for contingent fees—^p 364 

18. -Where attorney defrays costs—p 365 

19. - Where client defrays costs—^p 366 

20. —:— Where costs are advanced as a loan—^p 366 

21. -Where fee is lien on judgment—^p 366 

22. Contracts between laymen in general—p 366 

23. -Agreement to furnish evidence—^p 367 

24. -Benevolent aid—^p 368 

25. -Employment of nonprofessional agents—^p 368 

26. -Effect of interest—^p 368 
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CEAMFEETY AND MAINTENANGE 


IL OONTRACTS AND CONVEYANOES PROHIBITED—Continued 

§ 27. -Effect of relationship—p 369 

28. Contracts to procure claims for collection—^p 369 

29. Aiding in crimihal prosecutions—p 370 

30. Conveyances of land held adversely—p 370 

31. -Nature and elements of adverse possession—^p 371 

32. -Application of rules to particular Holdings of real estate—p. 37S 

33. -- Alienations and contracts prohibited—p 377 

34. -Validity or invalidity of title of grantor or adverse claimant—381 

35. Other champertous transactions—p 381 

m. OPERATION AND EFFECT AND OBJECTIONS—p 381 

§ 36. Prohibited contracts in general—p 381 

37. -As between parties—^p 382 

38. -As to defendant—^p 382 

39. Conveyances of land held adversely—p 384 

40. -As to person in possession—^p 384 

41. -As between the parties—^p 385 
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I. IN GENERAL 


14 C.J.S. 


§ 1 


§ 1. Definitions and Elements 

a. Champerty 

b. Maintenance 

a. Champerty 

Champerty consists of an agreement whereby a per- 
son without Interest in another’s suit undertakes to carry 
It cn at his own expense, In whole or in part, in con- 
sideration of recelving, in the event of success, a part of 
the proceeds of the lltigatlon. 

At common law champerty is defined to be a bar- 
gain by the terms of which a person having other- 
wise no interest in the subject matter of an action 
undertakes to carry on the suit at his own expense, 
or to aid in so doing, in consideration of receiving, 
in the event of success, some part of the land, prop- 
erty, or money recovered or deriving some benefit 
therefrom.i To constitute champerty it is essential 


that there be an agreement and undertaking^ by one 
person to defray, in whole or in part, the expenses 
of another’s suit^ and by the latter person to divide 
with the former the fruits of the litigation in the 
event it proves successful.*^ It is not material at 
what time a person becomes a party to a champer- 
tous contract; if he becomes a party to it at any 
stage of its execution, he will, in contemplation of 
law, be deemed to have been a party'to it from its 
inception.5 While it is not essential that there be 
an action pending at the time the contract is en- 
tered into,^ it is essential that a suit be contemplat- 
ed; an agreement which does not provide for the 
prosecution or defense of a suit may be fraudulent, 
or for some other reason illegal, but it cannot be 
champertous.*^ Conversely, it is sufficient that there 
is an action pending or contemplated when the bar- 
gain is entered into.^ 


1. Ky.—Wilhoit*s Adm’x v. Richard- 
son, 236 S.W. 1025, 193 Ky. 659. 

Other definitions 

(1) The unlawful maintenance of 
a suit in consideration of some bar- 
gain to have a part of the thing in 
dispute or some profit out of it. 
U.s.—U. S. v, Call, C.C,A.Fla., 287 F. 

520. 

Oa,.—Gowen* v, New Orleans Naval 
Stores. 120 S.E. 776, 157 Ga. 107. 
Mass.—Sherwin Williams Co. v. J. 
Mannos & Sons, 191 N.E. 438, 287 
Mass. 304—^Holdsworth v. Healey, 
144 N.E. 386, 249 Mass. 436. 

11 C.J. p 232 note 2. 

(2) A bargain with a plaintiff or 
defendant in a suit, for a portion of 
the land or other matter sued for, in 
case of a successful termination of 
the suit which the champertor un¬ 
dertakes to carry on at his own ex¬ 
pense.—Whisman v, Wells, 266 S.W. 
897, 206 Ky. 59—11 C.J. p 232 note 3w 

(3) An agreement between the 
owner of a claim and a volunteer 
that the latter may take the claim 
and collect it, dividing the proceeds 
with the owner, if they prevail—^the 
champertor to carry on the suit at 
his own expense. 

Del.—Hannigan v. Italo Petroleum 
Corporation of America, 178 A. 589, 
6 W.W.Harr. 442—Gibson v. Gil- 
lespie, 152 A. 589, 4 W.W.Harr. 
331. 

Vt.—D'Amato v. Dona toni, 168 A. 

564, 105 Vt. 496. 

11 C.J. p 232 note 3 [a] (7). 

(4) A bargain to divide the pro¬ 
ceeds of a litigation between plain¬ 
tiff and the party supporting the 
litigation.—Smyth v. Klauder, C.C.A. 
Pa., 52 F.2d 109, certiorari denied 
Klauder v. Smyth, 52 S.Ct. 199, 284 


U.S. 681, 76 L.Ed. 575, Quoting 3 Wil- 
liston Contracts § 1711. 

(5) A proceeding by which a per¬ 
son having no legitimate interest in 
a suit bargains to aid in carrying 
on its prosecution or defense by fur- 
nishing money or personal Services, 
in consideration of his receiving, in 
the event of his success, a share of j 
the matter in suit.—Cummings Oil & 
Gas Co. V. Barnsdeirs Estate, 41 Pa. 
Co. 120, quoting Webster New Int. 
B. 

(6) The act of assisting plaintiff 
or defendant in a legal proceeding 
in which the person giving the as- 
sistance has no valuable interest, on 
agreement that, if the suit is suc¬ 
cessful, its proceeds shall be divid- 
ed between plaintiff or defendant, as 
the case may be, and the assisting 
person.—Cummings Oil & Gas Co. v. 
Barnsdeirs Estate, supra, quoting 
Rapalje & L. L.D. 

(7) Further definitions see 11 C.J. 
p 232 note 3 [a]. 

Direct or collateral champerty 

A distinction is to be made be¬ 
tween direct and collateral champer¬ 
ty in that collateral champerty is 
exterior to the suit and, although 
affording a motive for carrying on 
the litigation, is not directly in- 
volved in it as matter for decision or 
adjudication in the pending contro- 
versy.—Reed v. James, 11 S.E. 401, 
84 Ga. 380. 

2. Xntention and coxictirrence of 
minds 

(1) In determining whether con¬ 
tract is champertous, the intention 
is controlling and there should be no 
strained interpretation to impute il¬ 
legal purpose.—Clancy v. Kelly, 166 
N.W. 583, 182 lowa 1207. 
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(2) However, champerty cannot be 
predicated on the mere intention of 
one person to commit an act of 
champerty; there cannot be a cham¬ 
pertous act, or an act partaking of 
the nature of champerty, without the 
concurrence of at least two minds.— 
Adams v. Buford, 6 Dana, Ky., 406. 

11 C.J. p 234 note 24. 

3. Ga.—Clark v. Harrison, 184 S.E. 
620, 182 Ga. 56. 

Vt.—D’Amato v. Donatoni, 168 A. 

564, 105 Vt. 496. 

11 C.J. p 234 note 17. 

According to some decisions, how¬ 
ever, an agreement to defray the ex¬ 
penses of the contemplated litigation 
is not necessary. 

Ind.—Scobey v. Ross, 13 Ind. 117. 
Mass.—^Ackert v. Barker, 131 Mass. 
436—Lathrop v. Amherst Bank, 9 
Mete. 489. 

11 C.J. p 234 note 22. 

4. Ga.—^Clark v. Harrison, 184 S.E. 
620, 182 Ga. 56. 

11 C.J. p 234 note 16. 

5. Minn.—Gammons v. Gulbranson, 
80 N.W. 779, 78 Minn. 21. 

e. Ky.—Roberts v. Tancey, 21 S.W. 
1047, 94 Ky. 243, 15 Ky.L. 10, 42 
Am.S.R. 357. 

11 C.J. p 233 note 13. 

7. Vt.—D’Amato v. Donatoni, 168 A. 
564, 105 Vt. 496. 

11 C.J. p 233 note 14. 

8. Mass.—Sherwin Williams Co. v. 
J. Mannos & Sons, 191 N.E. 438, 
287 Mass. 304. 

InterventioxL proceedings satisfy 
the rule, as, although they are not 
antagonistic to the stakeholder, they 
are antagonistic to other claimants 
of the fund.—Sherwin Williams Co. 
V. J. Mannos & Sons, 191 N.E. 438, 
I 287 Mass. 304. 
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b. Maintenance 

Maintenance exists when a person without Interest 
in a suit ofiiciously intermeddies therein by assisting 
elther party with money or otherwlse to prosecute or 
defend it. 

Maintenance is an officious intermeddling* in a 
suit that in no way belongs to one, by maintaining 
or assisting either party with money or otherwise, 
to prosecute or defend it;^ an unlawful taking in 
hand or upholding of quarrels or sides to the dis- 
turbance or hindrance of common right.^^ It is 
of the essence of maintenance that there should be 
a suit or an antagonistic proceeding between par¬ 
ties, vvhich, according to some authorities, must ac- 
tually be pending;ii and it is further necessary that 
assistance is to be rendered in the litigation 
it is not necessary that defendant be deprived of 
any just ground of defense.^^ 

§ 2. Distinctiori between Champerty and 
Maintenance 

Champerty is maintenance with the additional fea- 
ture of an agreement for the payment of compensatlon 
or personal profit from the subject matter of the suit. 

Champerty is a species of maintenance,but dif¬ 
fers therefrom in that it involves compensationes 
or personal profit^^ to be paid or derived from the 
thing sued for, or a part thereof, and a bargain or 
agreement therefor.e? 

§ 3. Origin.and History 

Rules against champerty and maintenance existed 
under the early law; and such rules have survived to a 

9. U.S.—Sampliner v. Motion Pic¬ 
ture Patents Co., N.T., 255 F. 242, 

247, 168 C.C.A. 202, affirming, D.C„ 

243 F. 277, and rehearing denied 
259 F. 152, 170 C.C.A. 220, 7 A.L. 

R. 234, reversed on other grounds 
41 S.Ct. 79, 254 U.S. 233, 65 L.Ed. 

240, auoting 4 Blackstone Comm. 
p 135. 

N.C.—Smith v. Hartsell, 63 S.E. 172, 

150 N.C. 71, 22 L.R.A.,N.S., 203. 

11 C.J. p 233 note 6. 

10. Del.—Gibson v. Gillespie, 152 A. 

589, 4 W.W.Harr. 331. 

11 C.J. p 233 note 7. 

11. U.S.—^Fletcher v. Eliis, Super.Ct. 

Ark., 9 F.Cas.No.4,863a, Hempst. 

300. 

12. Mass.—Joy v. Metcalf, 37 N.E. 

671, 161 Mass. ,514. 

11 C.J. p 233 note 10. 

13. Me.—^Atkinson v. Runnells, 60 
Me. 440. 

11 C.J, p 233 note 11. 

14. U.S.—Sampliner v. Motion Pic¬ 
ture Patents Co., N.T., 255 F. 242, 

168 C.C.A. 202, affirming, D.C., 243 
F. 277, and rehearing denied 259 F. 


varying extent in many, although not ali, jurisdictionsr 
but, whiie the principies may remain, there is a marked 
tendency to lessen the rigor and inflexlbility of their ap- 
pUcation and temper the severity of their results. 

Existing laws as to champerty and maintenance 
have come from the far past.^® As noted in an 
American decision, by the Roman law it was a spe¬ 
cies of crimen falsi to enter into any confederacy 
or to do any act to support another^s lawsuit, by 
money, witnesses, or patronage.^^ Also, as stated in 
American decisions, the various statutes enacted in 
England concerning champerty and maintenance 
were in substance merely declarator^" of the com¬ 
mon law, the fundamental principies of the law on 
this subject being well established prior to the stat- 
utes.-^ The offense has always been considered as 
one against public justice,^! and as having a man- 
ifest tendency to oppression and the general pur- 
pose of the law against champerty and maintenance 
was to prevent officious intermeddlers from stir- 
ring up strife and contention by vexatious and spec¬ 
ulative litigation^^ which would disturb the peace of 
society, lead to corrupt practices, and prevent the 
remedial process of the law.^^ The power of influ- 
ential persons to whom rights of action were trans- 
ferred in order to obtain their support and favor 
in suits brought to assert those rights was the cause 
of the rigid doctrine of the early common law.^^ 

The court of chancery in the main followed the 
courts of law in treating champerty and mainte¬ 
nance in all its forms as illegal, and went further 
in some respects, giving relief against, or refusing 
to enforce, transactions not strictly involving cham- 

County, 80 N.E. 629, 168 Ind. 661, 
14 L.R.A.,N.S.. 483. 

11 C.J. p 235 note 31. 

Common name of Snglisli statute 
The Bnglish statute, 32 Hen. VIII 
c 9, is commonly called “the Bili o£ 
Bracery and buying of tities.”—Cain 
V. Monroe, 23 Ga. 82. 

91. N.T.—^Thallhimer v. Brincker- 
hoff, 3 Cow. 623, 15 Am.D. 308. 

22. Mass.—Thurston v. Percival, 1 
Pick. 415. 

2a 111.—^Dealers’ Bottle Exch. v. 

Schaffer, 224 IlLApp. 411. 

Ky.—-Wilhoifs Adm'x v. Richardson, 
236 S.W. 1025, 1027, 193 Ky. 559. 

11 C.J. p 235 note 34. 

24. Del.—^Hannigan v.~ Italo Petro¬ 
leum Corporation of America, 178 
A. 589, 6 W.W.Harr. 442. 

11 C.J. p 235 note 35. 

25. Del.—^Hannigan v, Italo Petro¬ 
leum Corporation of America, su¬ 
pra. 

lowa.—•;5Vright v. Meek, 3 G.Greene 
472. 

Mo.—Curry v. Dahlberg, 110 S.W.2d 
742, 748, citing Corpus Juris. 

11 C.J. p 235 note 36. 


152, 170 C.C.A. 220, 7 A.L.R. 234, 
reversed on other grounds 41 S.Ct. 
79, 254 U.S. 233, 65 L.Ed. 240. 

Del.—Hannigan v. Italo Petroleum 
Corporation of America, 178 A. 589, 
6 W.W.Harr. 442. 

11 C.J. p 231 note 1. 

15 . Ky.—Whisman v. Wells, 266 S. 
W. 897, 206 Ky. 69. 

19. U.S.—Sampliner v. Motion Pic¬ 
ture Patents Co., N.T., 255 P. 242, 
168 C.C.A. 202, afSrming, D.C., 243 
F. 277, and rehearing denied 259 F. 
152, 170 C.C.A. 220, 7 A.L.R. 234, 
judgment reversed on other 
grounds 41 S.Ct. 79, 254 U.S. 233, 
65 L.Ed. 240. 

11 C.J. p 234 note 27 [a]. 

17. U.S.—Sampliner v. Motion Pic¬ 
ture Patents Co., supra. 

11 C.J. p 234 notes 27, 28. 

N.T.—People v. Ladew, 143 N. 
E. 238, 237 N.T. 413, reversing 197 
N.T.S. 937, 204 App.Div. 903. 

19. N.T.—Thallhimer v. Brincker- 
hofe, 3 Cow. 623, 15 Am.D. 308. 

11 C.J. p 234 note 29. 

20. Ind. — Mount v. Montgomery 
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perty or maintenance, but savoring- of 

The courts of the States of the United States hav- 
ing the English common law as a basis of their 
Systems of jurisprudence differ as to the extent to 
which the principies of the common law and the 
provisions of the early English statutes shouid be 
deemed to have been introduced into their respec- 
tive Systems; in some of the States the common- 
law doctrine seems to have been accepted by the 
courts in general;^'^ in others it has never been 
adopted or become a part of their system of juris¬ 
prudence and in stili others, if ever accepted, 
it was accepted and exists cnly in part or has been 
superseded or modified by local legislation.^^ At 
any rate, in jurisdictions where the common-law 
doctrine has survived, the reasons which induced 
a striet, application are now so far abated that the 
modern application is not so rigorous or inflexible, 
nor is it always attended by the same resuit, as un¬ 
der the early common law. The tendency of the 


decisions is to depart from the severity of the old 
law and at the same time to preserve the principle 
which tends to defeat the mischief to which the old 
law was directed.3® 

§ 4. What Law Govems 

WIth some exceptions, the law of the state In which 
a contract is to be performed is to be appiied in de- 
termining whether or not the contract is champertous. 

The question as to whether a contract is champer¬ 
tous or not is as a general rule governed by the 
law of the state in which the contract is to be per¬ 
formed but, where the court is without infor- 
mation as to where the contract was made or is m 
be performed,‘it may be constrained ■ to apply the 
general rules of the common law.32 It has been de- 
nied that a court is required by any rule of comity 
to enforce a contract entered into in another state 
where such contract, if entered into in the state of 
the forum, would not only be champertous but the 
entering into it would be criminal.33 


II. CONTRACTS AND CONVEYANCES PROHIBITED 


§ 5. Assignments of Rights of Aetion 

Apart from statute, the taking, in good faith and for 
a valuable consideration, of a transfer or assignment of a 
right of action Is not champerty; and subsequent Iftlga- 
tion for the collection of the claim, or the protection of 
the thing, assigned is not maintenance. 

While, as stated in the C.J.S. title Assignments 


§ 3, at the early common law the assignment of 
choses in action was regarded as violative of the 
rule against champerty and maintenance, it is now 
the accepted doctrine that the bona fide purchaser 
or assignee of a mere right of action is not guilty 
of champerty or maintenance,except in cases 


26. XJ.S.—Gregerson v. Imlay, C.C. 
N.Y., 10 RCas.No.5.705, 4 Blatchf. 
503. 

11 C.J. p 235 note 37. 

27. U.S.--U. S. V. Call, C.C.A.Fla., 
287 F. 520. 

IlL—Dealers’ Bottle Exch. v. Schaf- 
fer, 224 Ill.App. 411. 

Kan.—Billings v. Aldrich, 3 P.2d 639, 
643, 133 Kan. 475, ‘citing Corpus 
Juris. 

Mo.—Curry v. Dahlberg, 110 S.W.2d 
742, rehearing denied 112 S.W.2d 
345. 

Pa.—Cumraings Oil Gas Co. v. Barns- 
deirs Estate, 41 Pa.Co. 120. 

11 C.J. p 236 note 40. 

28. XJ.S.—Smyth v. Klauder, C.C.A. 
Pa., 52 F.2d 109, certiorari denied 
Klauder v. Smyth, 52 S.Ct. 199, 
284 U.S. 681, 76 L.Ed. 575—Rhine- 
hart V. Victor Talking Mach. Co., 
D.C.N.J., 261 F. 646. 

Ariz.—Slrahan v. Haynes, 262 P. 995, 
33 Ariz. 128. 

Conn.—Sleeping Giant Park Ass'n v. 
Connecticut Quarries Co., 160 A. 
291, 115 Conn. 70—^Rulnick v. Shul- 
man, 136 A. 865, 106 Conn. 66— 
Perry v. M. M. Puklin Co., 123 A. 
28, 100 Conn. 104. 

N.J. — Lloyd W. Casner, Inc. v. 
Hartsborne,. 17-7 A. 890, 13 N.J. 
Misc. 295. 


Tex.—Yellow Cab Co. v. McCloskey, 
Civ,App., 82 S.W.2d 1042, error dis- 
missed—Edmonds v. White, Civ. 
App., 247 S.W. 585, 586, citing Cor¬ 
pus Juris—McCloskey v. San An¬ 
tonio Traction Co., Civ.App., 192 S. 
W. 1116, error refused. 

11 C.J, p 236 note 42. 

28. XJ.S.—Royal Oak Drain Bist., 
Oakland County, v. Keefe, C.C.A. 
Mich., 87 F.2d 786—Chicago Bank 
of Commerce v. MePherson, C.C.A. 
Mich., 62 F.2d 393, affirming, D.C., 
2 F.Supp. 110, certiorari denied 53 
S.Ct 596, 289 U.S. 736, 77 L.Ed. 
1484. 

Del.—Hannigan v Italo Petroleum 
Corporation of America, 178 A. 589, 
6 W.W.Harr. 442. 

Mich.—^National Adjusting Ass’n v. 
Dallavo, 234 N.W. 485, 253 Mich. 
239. 

W.Va,—Currence v. Ralphsnyder, 151 
S.E. 700, 108 W.Va.. 194. 

11 C.J. p 236 notes 41, 42 [a]. 

30. Fla.—^Farrington v. Greer, 113 
So. 722, 94 Fla. 457. 

111.—Dealers’ Bottle Exch. v. Schaf- 
fer, 224 Ill.App. 411—Employers’ 
Liability Assur. Corp. of London, 
England v. Kelly-Atkinson Const. 
Co., 195 Ill-App. 620. 

Ohio.—^Athens & Pomeroy Coal & 
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Land Co. v. Tracy, 153 N.E. 240, 
22 Ohio App. 21, affirmed Tracy y. 
Athens & Pomeroy Coal & Land 
Co., 152 N.E. 641, 115 Ohio St 298. 
Pa.—^Ames v. Hillside Coal & Iron 
Co., 171 A. 610, 314 Pa. 267. 
vVash.T-Clifford v. ' Wilcox, 27 P.2d 
722, 175 Wash. 513. 

11 C.J. p 235 notes 38, 39, p 236 note 
43. 

^^Fractically uoue of the aucieut 
reasons for the law against the mak- 
ing of champertous contracts, exist 
in modern times." — Hannigan v. 
Italo Petroleum Corporation of 
America, 178 A. 689, 592, 6 W.W. 
Harr. (Del.) 442. 

31. Va.—^Roller v. Murray, 59 S.E. 
421, 107 Va. 527. 

11 C.J. p 272 note 88. 

CouTeyance of land adversely held 
is governed by the lex loci rei sitae. 
—Giddings v. Eastman, Clarke (N. 
Y.) 19—11 C.J. p 272 note 89, 

32. U.S.—^Rhinehart v. Victor Talk¬ 
ing Mach. Co., D.C.N.J., 261 F. 646. 

33. S.D.—Hudson v. Sheafe, 171 N. 
W, 320, 41 S.D. 475. 

34. Ala.—Commercial Casualty Ins. 
Co. V. Isbeir Nat Bank, 134 So.’ 810, 
223 Ala. 48. 

11 C.J. p 237 note 45. 
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where the rule has been changed by statute, infra 
§§ 8-10, or except, in some jurisdictions, where the 
cause of action assigned arose ex delicto, infra § 
6 . 

An assignment of a claim is not rendered illegal 
by the mere fact that litigation is necessary for col- 
lection,35 nor will the fact that it may become nec¬ 
essary for the assignee to institute legal proceed- 
ings to protect the thing assigned from unjust 
claims brought against it invest the transaction with 
the character of maintenance.^® Indeed, an assign- 
ment for the express purpose of bringing suit may 
not be champertous; an assignment of the causes 
of action of several adjoining landowners to one 
person for the purpose of bringing one action for 
the determination of the issues involved is not open 
to the objection of champerty.37 Also, the assign¬ 
ment of a claim to a collection agent with the in- 
tent that the assignee will bring suit thereon will 
not be declared illegal and void as against public 
policy where the right of a collection agent to takc 
an assignment of a claim and bring suit thereon 
in his own name has been long recognized in the 
state, both by statute and by decisions, and where, 
although there is a statute forbidding an attorney 
from buying any evidence of debt or thing in action, 
with intent to bring s*uit thereon, there is no similar 
provision as to collection agents.^^ 

However, a transfer may be champertous in na¬ 
ture where it is merely temporary and colorable and 
not in good faith^^ or where there is no consider- 
ation therefor other than a promise of the trans- 
feree to pay the transferor a part of any recovery 


that may be obtained.^® 

The acquisition, by assignment or transfer, of 
a further interest in the subject matter of a suit, by 
a person who already has an interest therein is con- 
sidered infra § 26. 

§ 6. - Particular Rights Assigned 

There is some divergence of authorlty as to the 
champertous character of the assignment of a bare right 
of action arising ex deiicto. Other rights or tities may 
be assigned without violating the rules against champer- 
ty and maintenance. 

The assignment of a cause of action arising ex 
delicto is regarded by some,^i although not by oth- 
er,^2 courts as champertous. Also, the assignment 
of a bare right to file a bili in equity for a fraud 
committed on the assignor is void, being contrary 
to public policy and savoring of the character of 

maintenance 3 t>ut a bili by the purchaser of a 

mortgagor’s equity of redemption to set aside a 
foreclosure sale because of fraud does not come 
within this rule,^^ the transfer of an interest to 
which a right to sue is incident not' being objec- 
tionable;^^ and in some States the champerty doc- 
trine has not been adopted.^® 

An action by a bona fide assignee or transferee 
of an equitable title is not open to the objection 
of champerty or maintenance, even though there is 
a contest by the holder of the legal title.^*^ 

The acquisition of an execution by transfer after 
levy and pending advertisement of the property 
levied on for sale is not champertous, despite the 
fact that another person lays claim to the execu- 
tion.4S 


35. Pa.—^Ames v. Hillside Coal & 
Iron Co., 171 A. 610, 314 Pa. 267. 

36. Conn.—^Rogers v. Hendrick, 82 
A. 586, 85 Conn. 260. 

S.C.—^Praser v. Charleston, 13 S.C. 
533. 

37. N.T.—^Blashfield v. Empire State 
Tei., etc., Co., 18 N.Y.S. 250. 

38. Cal.—Cohn v. Thompson, 16 P. 
2d 364, 128 Cal.App.‘783. 

Assignment of claim for collection 

is valid.—Carson, Pirie, Scott & Co. 
V. Long, 257 N.W. 815, 219 lowa 444. 

39. Ala.—McCart v.' Smith, 77 So. 
967, 16 Ala.App. 387. 

40. Ala.—^Polmar v. Beall, -85 So. 
540, 204 Ala. 298. 

41. Ala.—Commercial Caisualty Ins. 
’ Co. V. Isbell Nat. Bank,. 134 So. 810, 

223 Ala. 48. 

Ind.—Gerdink v. Meginnis, 126 N.E. 

499, 73 Ind.App. 39. 

Pnrpose of assignment 
The assignment of a cause of ac¬ 
tion for a personal tort is champer¬ 


tous when made for the purpose of 
enabling the assignee to use his per¬ 
sonal influence in its prosecution.— 
Campbell v. Dexter, 17 App.D.C. 454. 

42. Ohio.—^Athens & Pomeroy Coal 
& Land Co. v. Tracy, 153 N.E. 240, 
22 Ohio App. 21, affirmed Tracy 
V. Athens & Pomeroy Coal & Land 
Co., 152 N.E. 641, 115 Ohio St. 298. 

11 C.J. p 238 notes 56, 57. 

43. Kan.—FUck v, Murdock, 225 P. 
119, 115 Kan. 862. 

11 C.J. p 238 note 53. 

Assignment of right to sue separate 
and distinet from property right 
see C.J.S, title Assignments § 35 b. 

44. Miss.—^Houston v. National Mut. 
Bldg., etc,, Assoc., 31 So. 540, 80 
Miss. 31, 92 Am.S.R. 565. 

Transfer by bankmptoy trustee to 
bankrnpt mortgagor 
Bankruptcy trustee’s transfer to 
bankrupt of rights of redemption in 
respect of property sold under a 
mortgage execiited by the bankrupt 
is not champertous in that the right 
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of action to have the foreclosure sale 
vacated arose out of a tort and is 
nonassignable, where the alleged tort 
was committed against the bankrupt 
before his adjudication, and as 
against the mortgagee, the case 
stands as though bankruptcy had not 
intervened.—^De Moville v. Merchants 
& Farmers Bank of Greene County, 
170 So. 756, 233 Ala. 204. 

45. Ala.—Powe v. Payne, 94 So. 587, 
208 Ala. 527. 

Kan.—^Flick v. Murdock, 225 P. 119, 
115 Kan. 862. 

46. Tex.—^Edmonds v. White, Civ. 
App., 247 S.W. 585. 

47. U.S.—Baker v. Whiting, C.C. 
Me., 2 F.Cas.No.787, 3 Sumn. 475. 

Ala.—^Davis v. Williams, 25 So. 704, 
121 Ala. 542—Gandy v.- Fortner, 24 
So. 425, 119 Ala. 303—Gilman v- 
Jones, 5 So. 785, 7 So. 48, 87 Ala. 
691, 4 L.R.A. 113. 

48L’ Ga.—Colter v. Livingston, 114 
S.E. 430, 154 Ga. 401. 
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} 7. -EfFect of Indemnity against Costs 

An agreement of the assignee of part of a cause of 
LCtion to pay the costs is not obnoxious where he glves 
ome other substantia! consideration or where, prior to, 
ind independent of, the assignment, he had an interest 
n the subject matter. In the absence of these features, 
he agreement is champertous according to the common- 
aw rule; but this rule is no longer in force in some 
itates. 

At common law the assignment of part of a 
:ause of action in consideration of the payment of 
he costs of the suit was void as champerty and 

naintenance but it is said that this rule no 

onger obtains.^^^ At any rate, an assignment un- 
ier an agreement that the assignee will enforce or 
:ollect the note or claim at his own expense and 
)ay the assignor a share of the proceeds is not 
:hampertous where the assignee gives some other 
mbstantial consideration,or where, prior to, and 
mdependent of, the' assignment and agreement, he 
bad a real and proper interest in the cause of ac¬ 
tion on the note or claim and, therefore, is not 
a mere volunteer.52 

§ 8. - Special Statutory Provisions in 

General 

By force of statute, the taking by a corporatiori of 
an assignment of a claim for the purpose of bringing 
suit thereon may be uniawful. 

When prohibited by statute, the taking by a Cor¬ 
poration of assignments for the purpose of bring¬ 
ing suits on claims which prove otherwise uncollect- 

able is unlawful.^^ 

§ 9. -Purchase of Litigious Rights by 

Public Ofiicers 

To render appiicable a statute prohibiting the pur¬ 


chase by public officers connected with courts of Justice 
of litigious rights within the jurisdiction of the tribunal 
in which they exercise their functions, it is essential that 
a right be purchased by an officer or employee of a court 
and that the right be actuaily involved in a pending 
contested suit. 

A statute providing that public officers connected 
with courts of justice, such as judges, advocates, at- 
torneys, clerks, and sheriffs, cannot purchase liti¬ 
gious rights which fall under the jurisdiction of the 
tribunal in which they exercise their functions, un¬ 
der penalty of nullity, and of having to defray all 
costs, damages, and interest, will, when appiicable, 
be accorded effect;^^ but, being in restraint of in- 
dividual right, it must be strictly interpreted and 
applied only to the parties intended to be reached.^s 
Its application does not extend to a purchase of a 
claim by a person who is not an officer or employee 
of the court and a right is not litigious merely 
because it may give rise to litigation, or because a 
lawsuit is apparently necessary to enforce it; there 
must be a suit actuaily pending,^^ which actuaily 
involves the right in question,^^ and there must be 
a contest in the suit^^ Promissory notes are not 
rendered litigious by being transferred for a low' 
price,®® 

§ 10. -Purchase by Attomey of Claim 

with Intent to Sue Thereon 

The application of a statute making it uniawful for 
an attorney to buy a chose in action with Intent to bring 
an action thereon is restricted to cases where an attor¬ 
ney purchases a chose In action for the sole or primary 
purpose of bringing an action thereon in the state for 
his own benefit. 

A Statute making it uniawful for an attorney to 
buy, or to be in any manner interested in buying, 


49. Va.—Roller v. Murray, 59 S.E. 
421, 107 Va, 527. 

11 C.J. p 238 note 60. 

50. N'.T.-~0’Farrell v. Martin, 292 
N.T.S. 581, 161 Misc. 353, 

51. Pa.—Ames v. Hillside Coal & 
Iron Co., 171 A. 610, 314 Pa. 267. 

52. Del.—Gibson v. Gillespie, 152 A. 
589, 4 W.W.Harr. 331. 

53. N.Y.—Bennett ex rei; New Tork 
County Lawyers Ass’n v. Supreme 
Enforcement Corporation, 293 N. 
Y.S. 870, 250 App.Div. 265. 

Prior to axnendment of statnte, so 
is to deal directly with the taking 
Df an assignment for the purpose of 
bringing suit, an assignment of a 
2laim to a Corporation, without solici- 
:ation on its part, for the sole pur¬ 
pose of commencing an action on the 
ilaim was not illegal, no apparent 
jvil resulting therefrom.—^Water- 
:own Business Men’s Ass’n v. Green, 
L98 N.T.S. 871, 120 Misc. 509, affirmed 
103 N.Y.S. 958, 208 App.Div. 832. 


54. La.—Stafford v. National Fire 
Ins. Co. of Hartford, 114 So. 78, 
164 La. 409—Seagull Gasoline Co. 
V. Tieuel, 141 So, 422, 19 La.App. 
642. 

11 C.J. p 239 note 62. 

55. La.—Swords v. Cortinas, 4 La. 
App. 145, 146. 

Purpose of statute 

^‘Article 2447 was enacted for the 
purpose of protecting possessors of 
litigious rights against the influence 
of judicial officers who might take 
advantage of their position to in- 
duce these possessors to transfer 
their rights to them at a sacrifice on 
false representations as to their val- 
ue, or chances of success, or recov- 
ery, or as to the justice they might 
expect from the courts; and also to 
prevent these officers after they had 
acquired these rights, from unjustly 
influencing the courts against the 
defendants or debtors. It will there¬ 
fore be seen that the article was 
passed in the interest of the trans¬ 
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feror and plaintiff creditor and of 
the defendant and debtor, and not of 
the transferee.”—Swords v. Cortinas, 
supra. 

56. La.—Gilkeson-Sloss Commn. Co, 
V. Bond, 11 So. 220, 44 La.Ann. 
841. 

11 C.J. p 239 note 63. 

57. La.—McClung v. Atlas Oil Co., 
87 So. 515, 148 La, 674—Villere v. 
Porman, 2 La.App., Orleans, 83. 

11 C.J. p 239 note 64. 

Purchase of claim after fiual judg- 
meat is not the purchase of a liti¬ 
gious claim.—Saint v. Martel, 47 So. 
413, 122 La. 93—11 aJ. p 239 note 
66 . 

58. U.S.—Mohawk Oil Co. v. Layne, 
D.C.La., 270 F. 851. 

59. La.—Sanders v. Ditch, 34 So. 
860, 110 La. 884. 

11 C.J. p 239 note 65. 

60. La,—Bernheim v. Pessou, 79 So. 
l 23, 143 La. 609. 
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a chose in action with the intent, and for the pur- 
pose, of bringing an action thereon is a legislative 
recognition of the impropriety of allowing an at- 
torney, who has it in his power to encourage or 
frown on litigation, to acquire control of claims 
and nurse to life and activity one which might oth- 
erwise be disposed of without litigation or oppres- 
sion; and its aim is to prevent attorneys from op- 
pressing debtors and making costs.®^ It is in effect 
an adoption of the common-law rule,^^ hereinafter 
enunciated in § 14. As stated in the C.J.S. title 
Attorney and Client § 46, such a statute is valid, 
but is strictly construed. It is accorded effect 
when,^3 and only when,^^ it is applicable. 

The intent with which the purchase is made or 
the assignment is taken is controlling it is es- 
sential to the application of the statute not only that 
the purchase be made with the intent, and for the 
purpose, of bringing suit on the purchased claim,®® 
but also that this be the sole,®*^ or at least the pri- 
mary, and not the incidental or contingent,®^ pur- 


§ 11 

pose; and, furthermore,, the intent must be to bring 
suit for the benefit of the attorney®® in a court oth- 
er than a justice’s court,or a court of another 
state.71 

Even though an attorney has taken an assignment 
of a claim with the purpose denounced by the stat¬ 
ute, and his assignee, a layman, has knowledge 
thereof, the latter has good title, the right of en- 
forcement in him having none of the mischief 
sought to be prevented by the statute.*^^ 

§ 11. Assignments or Transfers of Chattels m 
Adverse Possession 

It is against the public policy of some, but not of 
other, States to seli or assign a chattel in the adverse 
possession of a third person. 

Where personal property is in the adverse pos¬ 
session of a third person claiming it as his own, the 
sale or assignment of such chattel, even by the real 
owner, is against public policy and void in a number 
of jurisdictions and the rule is the same whethcr 


81. Mich.—Stieler v. Pearson, 244 N. 

W. 507, 260 Mich. 374. 

N.Y.—^Watertown Business Men*s 
Ass*n V. Green, 198 N.Y.S. 871, 
120 Misc. 509, aflirmed 203 N.Y.S. 
958, 208 App.Div. 832. 

S.D.—-Hudson v. Sheaf, 171 N.W. 320, 
324, 41 S.D. 475, quoting Corpus 
Juris. 

11 C.J. p 239 note 75. 

82- U.S.—Smyth v. Klauder, C.C.A. 
Pa., 52 F.2d 109, certiorari denied 
Klauder v. S^iyth, 52 S.Ct. 199, 
2S4 U.S. 681, 76 L.Ed. 575. 

S.D.—Hudson v. Sheafe, 171 N.W. 
320, 324, 41 S.D. 475. 

83. S.D.—Hudson v. Sheafe, supra, 
quoting Corpus Juris. 

11 C.J. p 239 note 74, p 240 note 94. 
Statute applies to 

(1) Equitable, as well as legal, 
actions.—Baldwin v. Latson, 2 Barb. 
Ch.,N.Y., 306—11 C.J. p 240 note 79. 

(2) Purchases made at a judicial 
sale.—Mann v. Pairchild, 3 Abb. 
Dec.,N.Y., 152, 2 Keyes 106, aifirm- 
ing 14 Barb. 548. 

(3) A transfer taken in the name 
of another person.—Browning v. 
Marvin, 2 N.E. 635, 100 N.Y. 144. 

64. U.S.—Chicago Bank of Com- 

merce v. McPherson, C.C.A.Mich., 
62 P.2d 393, affirming, D.C., 2 P. 
Supp. 110, certiorari denied 53 S. 
Ct. 596, 289 U.S. 736, 77 L.Ed. 
1484. 

Statute does not apply to 

(1) A purchase by a layman.—^Ir- 
win V. Curie, 64 N.E. 161, 171 N.Y. 

•409. 

(2) A purchase of a claim on which 
suit has been instituted and is pend- 
ing—Smyth v. Klauder, C.C.A.Pa.,j 


52 F.2d 109, certiorari denied Klauder: 
V. Smyth, 52 SCt. 199, 284 U.S. 681, 
76 L.Ed. 575—11 C.J. p 240 note 82. 

(3) The purchase of chattels.— 
Van Dewater v. Gear^ 47 N.Y.S. 503, 
21 App.Div. 201. 

(4) The purchase of stock in a 
Corporation.—^Ramsey v. Gould, 57 
Barb.,N.Y., 398, 8 Abb.Pr.,N.S., 174, 
39 How.Pr. 62. 

(5) A loan of money by an at¬ 
torney, and the taking of a note as 
security.—Chenango Bank v. Hyde, 
4 Cow.,N.Y., 567. 

(6) The assignment of an allowed 
claim against the estate of decedent 
to secure an attorney for compensa- 
tion for his Services.—^In re Cum¬ 
mins, 77 P. 479, 143 Cal. 525. 

(7) A purchase of a mortgage and 
foreclosure by advertisement and 
sale.—Hali v. Bartlett, 9 Barb.,N.Y., 
297. 

65. U.S.—The President Arthur, D. 
C.N.Y., 25 P,2d 999. 

S.D.—Hudson v. Sheafe. 171 N.W. 
320, 324, 41 S.D. 475, quoting Cor¬ 
pus Juris. 

66. Mich.—Stieler v. Pearson, 244 N. 
W. 507, 260 Mich. 374. 

11 C.J. p 240 note 94. 

Other purposes 

(1) The statute is not applicable 
to the purchase of a judgment for 
the purpose of collecting it by ex- 
ecution.—Brotherson v. Consalus, 26 
How.Pr.,N.Y., 213—11 GJ. p 240 note 
89. 

(2) Also, the statute does not ap- 
ply to the purchase of a demand 
which the attorney believes has been 
allowed by an administrator, with 
intent to institute special proceed- 
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ings for the purpose of compelling 
the administrator to account.—Tilden 
V. Aitkin. 55 N.Y.S. 735, 37 App.Div. 
28, 29 N.Y.Civ.Proc. 28. 

87. N.Y.—Nadal v. City of New 
York, 269 N.Y.S. 379, 150 Misc. 
400. 

11 C.J. p 239 note 76. 

68. U.S.—The President Arthur, D. 
C.N.Y., 25 P.2d 999. 

11 C.J. p 240 note 77. 

69. N.Y.—Oldmixon v. Severance, 
104 N.Y.S. 1042, 119 App.Div. 821. 

Convenieuce or avoiduuce of expense 
and multiplicity of sults 

(1) The statute does not apply 
where claims are assigned to an at- 
torney’s clerk as a matter of con- 
venience for the purpose of bringing 
suit on them, there being no solicita- 
tion on the part of the attorney.— 
Tuller V. Arnold, 33 P. 445, 98 Cal. 
522. 

(2) Also, the statute does not ap¬ 
ply where mechanics’ liens are as¬ 
signed to an attorney for collection 
and to avoid expense and a multiplic¬ 
ity of suits,—Smedley v. Dregge, 
59 N.W. 411, 101 Mich. 200. 

70. N.Y.—Brotherson v. Consalus, 
26 How.Pr. 213—Goodell v. Peo., 5 
Park Cr. 206. 

71. Conn.—Roe v. Jerome, 18 Conn. 
138. 

72. N.Y.—Beers v. Washbond, 83 N. 
Y.S. 993, 86 App.Div. 582. 

11 C.J. p 240 note 92. 

73. Ala.—Richards v. Montgomery, 
160 So. 706, 230 Ala. 307. 

5 C.J. p 852 note 32—11 CJ. p 240 
note 99. 

Sale o£ goods in adverse possession 
of another generally see C.J.S. ti- 
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he sale is voluntary and direct, or involuntary and 
ndirect as the resuit of conversion and the subse- 
[uent satisfaction of the tort.'^^ In some jurisdic- 
ions, however, this doctrine is not recognizedJ^ 
£ven in jurisdictions where such assignment is con- 
idered champertous otherwise, if the possession of 
he third person was derived from and held in sub- 
)rdination to that of the owner, as in the case of a 
)ailment, such owner may sell or assign the chat- 
el, and his vendee will have the right to sue for 
ts recovery on the wrongful withholding of posses- 
lionJ® Further, where the assignor conveyed an 
^quitable interest before the adverse possession 
:ommenced, and afterward transfers the legal title 
0 his assignee, the transfer is validJ'^ • In a par- 
icular case a claimant may ndt have such actual, 
jxclusive, adverse possession as will bring the case 
vithin the rule against maintenance.*^^ 

§ 12. -Judicial Sales 

A Judicial sale, or sale by an officer under legal 
process, of property in adverse possession is not within 
the rule against maintenance. 

The rule against maintenance, where the property 
n question is in adverse possession at the time of 
:he sale, does not apply to a judicial sale or to a 
sale made by a public ofRcer under legal processJ^ 

§13. Contracts between Attorney and Client 
in General 

A contract between attorney and Client is cham¬ 
pertous where it is the resuit of an. act prohibited by 
statute or where it provides that the attorney shall per- 
sonally bear the costs and expenses of litigatlon; but it 
is not champertous where it is.nothing more than a loan 
of money to the Client or an agreement for payment of 
reasortable compensation for the attorney’s Services. 

While champerty is not confined to attorneys, it 


arises more frequently in contracts between attor¬ 
ney and Client than in contracts between laymen.SO 
A contract between attorney and client is champer¬ 
tous where it provides that the attorney shall bear 
or pay the costs or expenses of a suit or proceeding 
to enforce the client’s rights,Si or where it is the 
resuit of an act prohibited by statute, ^ 2 such as the 
solicitation, by the attorney or his employee, of the 
Client to engage the attorney to prosecute a claim 
for damages for negligence,^^ or the giving, or 
promising to give, a valuable consideration as an 
inducement or consideration for the placing of a de> 
mand in the hands of the attorney for the purpose 
of bringing suit or making demand thereon.84 Al¬ 
so, any agreement between a creditor and his at¬ 
torney by which either is to collect from the debtor, 
under the guise of attorney’s fees, more than the 
attorney is to receive for his Services is champer- 
tous.S^ 

On the other hand, a mere agreement between at¬ 
torney and Client for the payment by the latter to 
the former of reasonable compensation for the for- 
mer’s Services is not champertous a contract be¬ 
tween attorney and client is not champertous be- 
cause it grows out of an offer of the attorney to 
defend the client in litigation already commenced 
and it is neither against public policy nor champer¬ 
tous for an attorney to lend his client money aftcr 
the relationship of attorney and client already ex- 
ists, and the loan forms no part of the inducement 
to bring about that relationship of to induce the cli¬ 
ent to engage in litigation, and there is no contract 
of indemnity against the clienFs liability for costs.SS 

. In some States the fiduciary relationship of at¬ 
torney and Client is deemed to preclude the applica- 
tion of conditions governing ordinary mercantile 


tle Sales § 18, also 55 C.J. p 66 
notes 97, 98. 

74». Ala.—Pope v. Union Warehouse 
Co.. 70 So. 159. 

11 C.J. p 241 note 1. 

75. Colo.—^Belcoe v. Heffelfinger, 50 
P.2d 784, 97 Colo. 490. 

11 C.J. p 241 note 2. 

76. Ala.—^Foster v. Goree, 5 Ala: 
424. 

77. Ala.—^Alabama State Bank v. 
Barnes, 2 So. 349, 82 Ala. 607. 

rs. Ala.—Houston Nat. Bank of 
Dothan v. J. T. Edmonson & Co., 
75 So. 568, 200 Ala. 120. 

f9. Ala.—Griffin v. Dauphin, 31 So. 

849, 133 Ala. 543. 

'1 C.J. p 241 note 6. 

O. U.S.—Smyth v. Klauder, C.C.A. 
Pa., 52 F.2d 109, certiorari denied 
Klauder v. Smyth, 52 S.Ct. 199, 
284 U.S. 6$i, 76 L.Ed. 575. i 


81 . U.S.—U. S. V. Call, C.C.A.Fla., 
287 F. 520. 

Mass.—Sherwin Williams Co. v. J. 
Mannos & Sons, 191 N.E. 438, 287 
Mass. 304. 

N.T.—In re Gilman’s Adm’x, 167 N. 
E. 437, 251 N.Y. 265, reversing 232 
N.T.S. 754, 225 App.Div. 774. 

82. Tex.—^Broadway v. Miller, Civ. 
App., 288 S.W. 627. 

83. N.J.—^Peraino v. Pe Mayo, 177' 
A. 692, 13 N.J.Misc. 233. . 

Contrary view 

Although an attorney may be dis- 
barred under the statutory code of 
ethics for soliciting business, or 
may be prosecuted for barratry for 
soliciting business in violation of 
statute, the attomey^s contract with 
Client, fixing compensation to be re-, 
ceived, when entered into without 
fraud, dece^ption, or misrepresenta- 
tion on the part of the attorney, and 
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with the attorney and client dealing 

with each other at arm’s length, is 

not against public policy.—^^Beck v. 

Boucher, 195 P. 996, 114 Wash. 574. 

84. Ala.—Fail v. Gulf States Steel 
Co., 87 So. 612, 205 Ala. 148. 

Miss.—Harrell v. Daniel & Greene, 
IIS So. 899, 151 Miss. 761. 

N.Y.—In re Gilman’s Adm’x, 167 N. 
E. 437, 251 N.Y. 265, reversing 232 
N.Y.S. 754, 225 App.Div. 774. 

85. Ala.—Hamilton v. Burgess, 170 
So. 348, 233 Ala, 4, reversing 170 
So. 346, 27 Ala,App. 272. 

86. Ala.—^Farrell v. Betts* & Betts, 
81 So. 188, -16 Ala.App, 668. 

87. lowa.—State v. American Bond- 
ing & Casualty Co., 237 N.W. 360, 
212 lowa 1052. 

88. Mo.—Mytton v. Missouri. Pac. 
R. Co„ App., 211 S.W. 111. 
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bargaining in determining whether the agreement 
between them is champertous;^^ but in other States 
statutes have the effect of abolishing in part the 
common-law doctrine of champerty and mainte- 
nance relating to contracts for compensation be¬ 
tween attorney and client and are intended to place 
the attorney, as to his contracts with his clients, 
on the same footing and with the same freedom of 
contract as other persons in the business world.^^ 

§ 14. -Assignments or Purchases of Sub- 

ject Matter of Suit 

. There is champerty where an attorney acquires, by 
purchase or absolute assignment, the res of a suit from 
his Client with the intent to carry on the litigation at his 
own expense and for his own benefit; but there is no 
champerty where an attorney takes from his Client an 
assignment of an interest in the subject matter of a suit 
as security for payment for his Services or in payment of 
a precedent debt or Services actualiy rendered, or where, 
after finai judgment, he acquires an interest in property 
which was in controversy. 

It is a general rule that it is champerty for an at¬ 
torney to purchase, or take an absolute assignment 
of, the res of a suit from his client with the intent 
to carry on the litigation at his own expense and 
for his own benefit.^i On the other hand, it is not 
champerty for a client to assign to his attorney an 
interest in the subject matter of the suit as security 
for payment for his Services, ^2 or in payment of a- 
precedent debt or for Services actualiy rendered;?^ 


§ 15 

and, unless it is provided otherwise by statute, 
an attorney may, after finales judgment, properly 
acquire a part of, or an interest in, property which 
was in controversy, but is no longer in litigation. 

An attorney who has been dismissed after perform- 
ing considerable work in prosecuting a claim, but 
before its finai disposition, and who, by reason of 
a valid and nonchampertous contract for a con¬ 
tingent fee, has an interest in the subject matter of 
the suit may purchase the interest of plaintifif and 
thereafter prosecute the suit himself without being 
guilty of champerty or maintenance.^'^ Where, in 
a partition suit, there is no contention as to the ti- 
tle of plaintifif and his right to demand partition, 
a deed from him to his attorney is not champer- 
tous.98 

§ 15. - Agreements Not to Settle or Com- 

promise 

In many, although not allf states a contractual pro- 
vislon against compromise or settiement without the 
consent of the attorney is champertous and vold; and 
according to some, but not other, decisions the entire 
contract is invalidated by the provision. 

Except in a few jurisdictions,^^ a contract with 
an attorney, in which it is agreed that the attorney 
shall prosecute the claim and' receive a fee from 
the amount to be recovered and that the claim shall . 
not be compromised or settled without the consent 
of the attorney, is champertous and void.^ As stat- 


89. Mass,—Sherwin Williams Co. v. 
J. Mannos & Sons, 191 N.E. 438, 
287 Mass. 304. 

90. Mont.—Coleman v. Sisson, 230 
P. 582, 71 Mont. 435. 

91. U.S.—Sampliner v. Motion Pic¬ 
ture Patehts Co., N.T., 255 F. 242, 
168 C.C.A. 202, affirming, D.C., 243 
P. 277, and rehearing denied 259 P. 
152, 170 C.C.A. 220, 7 A.L.R. 234, 
reversed on other grounds 41 S.Ct. 
79, 254 U.S. 233, 65 L.Ed. 240. 

Mass.—Sherwin Williams Co. v. J. 
Mannos & Sons, 191 N.E. 438, 287 
Mass. 304—Smith v. Weeks, 147 N. 
E. 676, 252 Mass. 244. 

11 C.J. p 246 note 35. 

Statutory adoption of rule, see supra 

§ 10 . 

92. Ark.—Johnson v. Missouri Pac. 
R. Co., 214 S.W. 17, 21, 139 Ark. 
507, citing Corpus Juris. 

Ky.—Roberts v. Allen, 50 S.W.2d 965, 
244 'Ky. 353. 

Mass.—Smith v. Weeks, 147 N.E. 676, 
252 Mass. 244. 

Or.—Craig v. Maher, 74 P.2d 396. 

11 C.J. p 246 note' 36, p 247 note 37. 

93. U.S.—Sampliner v. Motion Pic¬ 
ture Patents Co., N.Y., 255 P. 242, 
248, 168 C.C.A. 202, quoting Corpus 
Jtiris. 


Ala.—W, T. Rawleigh Co. v. Tim- 
merman, 87 So. 372, 205 Ala. 233. 
S.D.—Hudson v. Sheafe, 171 N.W. 
320, 324, 41 S.D. 475, citing Corpus 
Juris. 

11 C.J. p,247 notes 42, 43. 

94. Conn.—^Rogers v. Hendrick, 82 
A. 586, 85 Conn. 260. 

95. La.—State v. Nix, 66 So. ^30, 
135 La. 811. 

96^ Ky.—Morgan v. Big Woodsl 
Lumber Co., 249 S.W. 329, 198 Ky. 
88 . 

11 C.J. p 247 note 39. 

Assigxnueut in accordance with pre- 
ceding champertous contract 
An assignment of a portion of a 
judgment recovered to an attorney 
for Services rendered is not rendered 
invalid by the fact that the assign¬ 
ment is made in accordance with a 
champertous contract entered into 
before judgment was rendered.—^Ross 
V. Chicago, etc., R. Co., 8 N.W. 644, 
55 lowa 691. 

97. U.S.—Smyth v. Klauder, C.C.A. 
Pa., 52 P.2d 109, certiorari denied 
Klauder v. Smyth, 52 S.Ct. 199, 284 
U.S. 681, 76 L.Ed. 575. 

98. Ind.—Lind v. Douglas, 148 N.E. 
497, 83 Ind.App. 380. 

99. Tex.—^Lane v. Mitchell, Civ. 
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App., 289 S.W. 195—TOchlta Falis 
Electric Co. v. Chancellor & Bry- 
an, Civ.App., 229 S.W. 649, error 
refused. 

Under statute 

(1) Under some statutes, such' a 
contract may be upheld.—Oklahoma 
Coal Co. V. Hays. 176 P. 931, 71 Okl. 
248—11 C.J. p 247 note 45. 

(2) A fortiori, a contract which 
requires only that the client shall 
consuit and advise with his attorney 
before effecting any compromise will 
not be held invalid.—Spaulding v. 
Beidleman, 160 P. 1120, 60 Okl. 183. 

1 . U.S.—Purvis V. U. S., C.C.A.Ark., 
61 P.2d 992—Jones v. Pettingill, 
Porto Rico, 245 P. 269, 157 C.C.A. 
461, certiorari denied Pettingill v. 
Jones, 38 S.Ct. 61, 245 U.S. 66^ 62 
.L.Ed. 536. 

111.—Pilipiak y» Zintak, 264 Ill.App. 
392—^Barnes v. Barnes, 225 111.App. 
68 —^Limbach v. Vihon, 210 Ill.App. 
73. 

Ky.—Procter v. Louisville & N. R. 

Co., 233 S.W. 736, 192 Ky. 330. 
Mich.—^Nichols v. Waters; 167 N.W. 
1, 201 Mich. 27. 

Ohio.—^Hawke v. Baltimore & 0. S. 

W. R. Co., 9 Ohio App. 195. 

11 C.J. p 247 notes 44, 45 [b]. 
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ed in the CJ.S, title Attorne‘y and Client § 186 b 
(2), sucb a contractual provision is generally re- 
garded as against public policy. Whether the entire 
contract is rendered void is a matter as to which 
there is a conflict of authority; in some jurisdic- 
tions such a stipulation invalidates the whole con¬ 
tract, being regarded as inseparable and as the in- 
ducement on which the contract was entered into,- 
while in other jurisdictions it is held that such a 
stipulation may be disregarded without vitiating the 
entire contract,^ but even in the latter jurisdictions 
the entire contract is invalid where it contains sev- 
eral other objectionable features, the bare contract 
of employraent and the fixing of the fee are inex- 
tricably involved with, and dependent on, the ob¬ 
jectionable features, and to expurgate from the con¬ 
tract all of the objectionable features would so far 
change its tenor and effect that it cannot be assum- 
ed that it would have been entered into at all by the 
parties in such form.^ A valid contract to give an 
attorney a certain per cent of any amount recovered 
is not rendered invalid by another contract between 
the parties binding the client not to settle without 
the attorney^s consent.^ 

§ 16. - Contracts with Political Body 

t 

Accordfng to the features thereof, a contract between 
an attorney and a political body may or may not be 
champertous. 

The contract of an attorney with a state or other 
political body for a fee contingent on the amount 
recovered is not champertous® where there is no 
agreement by the attorney to pay any part of the 
court costs;*^ but it is otherwise where the attor¬ 
ney assumes the burden of carrying on the litigation 
and paying the costs and expenses thereof at his 
own perii; and the court will not hesitate to de- 
clare the contract illegal and void where, during the 


pendency of the litigation, the attorney resigned 
the ofRce of state^s attorney and abandoned the 
prosecution of the claim in that capacity, for which 
he could not be paid anything except his regular 
salary, in order to accept an appointment as pri¬ 
vate attorney and receive a reward and compensa- 
tion that otherwise he would not have received as 
state's attorney in the performance of his official 
duty.® There is no champerty or maintenance 
where there is no contract of employment, the at¬ 
torney acting as an officer of the state under ap¬ 
pointment as a special attorney general, and where 
there is no recovery to be shared, an injunction 
only being sought in the suit.^ 

§ 17. Contracts with Attorneys for Contin¬ 
gent Fees 

Apart from statute, a contract between attorney and 
Client which merely provides for a contingent fee and 
does not embrace any additiopal obnoxious feature Is 
generally not considered as champertous. 

Effect will, of course, be accorded applicable stat- 
utory provisions under which agreements between 
clients and attorneys whereby the latter are to 
conduct the litigation and to receive as their com- 
pensation a certain percentage of the thing recov¬ 
ered in case of success, and nothing in case they 
were unsuccessful, are either champertous^® or law- 
ful,^^ as the case may be. As appears in the C.J.S. 
title Attorney and Client § 186 b (1), agreements 
between attorney and client for contingent fees, 
when fair and reasonable as to the client and when 
not procured by fraud or imposition, are generally 
deemed valid as against objections other than those 
of champerty; and, in the absence of an applicable 
statute condemning them and without some addi- 
tional feature, they are generally considered as not 
champertous per se;^^ there are decisions to 


Peualty for disxnissal witlioat coiu 
sent 

A provision of a contract requir- 
ing the client to pay the attorney 
a stipulated minimum sum as a pen- 
alty for dismissing the action with¬ 
out the attorney’s consent, when the 
Client receives nothing for such dis- 
missal, is void.—^Hall v. Orloff, 194 
P. 296, 49 CaLApp. 745. 

2 . Ohio.—^Davy v. .®tna L. Ins. Co.,^ 
85 N.E. 1123, 78 Ohio St. 441— 
Davy V. New , York Fidelity, etc., 
Ins. Co., 85 N.E. 504, 78 Ohio St. 
256, 125 Am.S.R. 694, 17 L.R.A.,N. 
S., 443, 

3 . Ark.—Buckeye Cotton Oil Co. v. 
,Winn, 229 S.W. 734, 148 Ark. 654— 
Sizer v. Midland Valley R. Co., 217 
S'.W. 6, 141 Ark. 369, explaining 
and distinguishing Davis v. Web¬ 


ber, 49 S.W. 822, 66 Ark. 190, 74 
Am.S.R. 81, 45 L.R.A, 196. 

11 C.J. p 248 note 47. 

4. Ky.—Proctor v. Louisville & N. 
R. Co., 233 S.W. 736, 192 Ky. 330. 

5. lowa,—Barthell v. Chicago, etc., 
R. Co., 116 N.W. 813, 138 lowa 
688 . 

6 . IlL—Peo. v. Parker, 83 N.E. 282, 
231 111. 478^ affirming 126 Ill.App. 
538. 

Pa.—Williams v. Philadelphia, 57 A, 
578, 208 Pa. 282. 

11 C.J. p 248 note 49. 

7- Ky.-n—Commonwealth, for Use and 
Benefit of Clay County v. Size- 
more, 108 S.W.2d 733, 269 Ky. 722. 

8 . N.D.—Stark County v. Mischel, 
173 N.W. 817, 42 N.D. 332, 6 A, 
L.R. 174. 


9. Oa.—Clark v. Harrison. 184 S.E 
620, 186 Ga. 56. 

10 . Ky.—Rogers v. Samples, 268 S. 

W. 799, 207 Ky. 150—Wilhoifs 

Adm’x V. Richardson, 236 S.W. 
1025, 193 Ky. 559. 

Me.—Hinckley v. Giberson, 151 A. 

542, 129 Me. 308. 

11 C.J. p 245 note 30. 

11. N.Y.—In re Fitzsimons, 66’ N.E. 
554, 174 N.Y. 15, reversing 79 N. 
Y.S. 194, 77 App.Div. 345, 12 N.Y. 
Ann.Cas. 250. 

11 C.J. p 245 note 31. 

12 . U.S.-^Chicago Bank of Com- 
merce v. McPherson, - C.C.A.Mich., 
62 P.2d 393, affirming, D.C., 2 F. 
Supp. 110, certiorari denied 53 S. 
Ct. 696, 289 U.S. 736, 77 L.Ed. 1484 
—Smyth V. Klauder, C.C.A.Pa., 52 
P.2d 109, certiorari denied Klaudel* 
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the contrary.13 As hereinafter noted in § 18, a 
contingent fee contract, which is not'champer- 
tous in and of itself, may become champertous, at 
. least in a majority of jurisdictions, by the insertion 
therein of an undertaking by the attorney to pay, 
or save the client harmless from, costs and ex¬ 
penses. 

Clorims againsf government. Contracts between 
attorneys and thcir clients to prosecute, before the 
proper authorities—auditors, boards, committees, 
commissioners, departments, and the like—claims 
against the government, oi;, before boards of arbi- 
tration, claims against other countries, and to re- 
ceive therefor fees conditioned on success or agreed 
percentages on the amount recovered are not con¬ 


tracts to conduct litigation in the courts in the ordi- 
nary sense and are not champertous. 

§ 18. -Where Attorney Defrays Costs 

In most jurisdictions a contract for a contingent fee 
is considered champertous where it embodies an agree- 
ment that the attorney shall pay, or protect the Client 
from payment of, the costs and expenses of the litiga¬ 
tion. 

Except in some jurisdictions,^® a contract be¬ 
tween attorney and client by which the former 
agrees, in consideration of having a part of the 
money or thing recovered, to support at his own 
expense the litigation of the latter, or to indemnify 
the latter against costs and charges, is regarded as 
champertous,except where the attorney has an 
interest in the subject matter of the suit.^*^ 


V. Smyth, 52 S.Ct. 199. 284 U.S. 
681. 76 L.Ed. 575. 

Cal.—Gomez v. Superior Court in 
and for L.os Angeles County, 24 P. 
2d 856, 134 Cal.App. 19. 

Minn.—Parker v, Fryberger, 214 N. 

W. 276. 171 Minn. 384. 

Vt.—D’Amato v. Donatoni, 168 A. 
564, 105 Vt. 496, quoting Corpus 
Juris. 

Contract for fee equal to specified 
percentagre of the amount recovered 
or the value of the thing recovered 
is not champertous, as presumably 
the fee is to be paid out of a fund 
independent of, and distinet from, 
the thing in litigation or the funds 
sought to be recovered.—Ratliff v. 
Sinberg, 79 S.W.2d 717, 258 Ky. 203— 
VTilhoifs 'Adm*x v. Richardson, 236 
S.W. 1025. 193 Ky. 559. 

Varying fee i 

Attorney's contract for compensa- 
tion on contingent fee basis varying 
with whether case is settled, tried 
4n district court, or appealed, is not 
champertous.—Clancy v. Kelly, 166 
N.W. 583, 182 lowa 1207. 

13. Mass.—Sherwin Williams Co. v. 
J. Mannos & Sons, 191 N.E. 438, 
287 Mass. 304—Holdsworth v. 
Healey, 144 N.E. 386, 249 Mass. 
436. 

In action for divorce 
Ala.—Farrell v. Betts & Betts, 81 So. 
188, 16 Ala.App. 668. 

Becognized exceptions 
“Of course, if the attorney has a 
personal interest in the thing sought 
to be recovered . . . or if the ac¬ 

tion does not involve a suit or anta- 
gonistic proceeding, . .. . or is of 
a commercial nature . . . the 
fact that payment is contingent on 
success and is to be a share 
■of the proceeds will not render the 
agreement champertous."—Sherwin 

Williams Co. v. J. Mannos & Sons, 
191 N.E. 438, 442, 287 Mass. 304. 


ree not whoUy contingent 
An agreement to pay an attorney 
a retainer in a specific amount and 
one third of the sum received in set- 
tlement is not champertous where 
there is no agreement or understand- 
ing that the attorney shall prosecute 
the claim at his own expense or that 
he shall look alone for the payment 
of his fees to the amount recovered 
and that his Services shall not con¬ 
stitute a debt against the Client.— 
Walsh V. White, 175 N.E. 499, 275 
Mass. 247. 

14. D.C.—^Wardman v. Leopold, 85 
F,2d 277, 66 App.D.C. 111, 106 A.L. 
R. 1487, certiorari denied 57 S.Ct. 
33, 299 U.S. 670, 81 L.Ed. 420. 

11 C.J. p 244 note 21. 

15. U.S.—Smyth v. Klauder, C.C.A. 
Pa., 52 P.2d 109, certiorari' denied 
Klauder v. Smyth, 52 S.Ct. 199, 284 
U.S. 681. 76 L.Ed. 575. 

Ark.—Johnson v. Missouri Pac. R. 
Co., 214 S.W. 17, 21, 139 Ark. 507, 
Quoting Corpus Juris. 

N.J.—Liloyd W. Casner, Inc., v. 
Hartshorne, 177 A. 890, 13 N.J. 
Misc. 295. 

11 C.J. p 243 note 14. 

16. U.S.—^Watkins v. Sedberry, 
Tenn., 43 S.Ct. 411, 261 U.S. 571, 67 
L.Ed. 802, reversing decree, C.C.A., 
Stokes V. Sedberry, 275 F. 894, in 
which certiorari is granted 42 S.Ct. 
187, 257 U.S. 633, 66 L.Ed. 407— 

U. S. V. Call, C.C.A.Fla., 287 P. 
520—Sun LifeAssur. Co. ofCanada 

V. Casanova, Porto Rico, 260 P. 
449, 171 C.C.A. 275—Jones v. Pet- 
tingill. Porto Rico, 245 F. 269, 157 
C.C.A. 461, certiorari denied Pet- 
tingill V. Jones, 38 S.Ct. 61, 245 
U.S. 663, 62 L.Ed. 536. ' 

D.C.—^Merlaud v. National Metropoli¬ 
tan Bank of Washington, D.C., 84 
P.2d 238, 65 App.D.C. 385, certio¬ 
rari denied Merlaud v. National 
Metropolitan Bank, 57 S.Ct. 109, 
299 U.S. 584, 81 L.Ed. 430. 

Ga.—Sapp V. Davids, 168 S.B. 62, 176 
Ga. 265, 85 A.L.R. 1361. 
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Kan.—Judy v. Atehison, T. & S. F. 

Ry. Co.. 205 P. 1116, 111 Kan. 46. 
Mass.—Sherwin Williams Co. v. J. 
Mannos & Sons, 191 N.E. 438, 287 
Mass. 304—Holdsworth v. Healey, 
144 N.E. 386, 249 Mass. 436. 

Mo.—Mytton v. Missouri Pac. R. Co., 
App., 211 S.W. 111. 

N.Y.—In re Tunnicliff, 195 N.T.S. 
449, 202 App.Div. 69—In re La- 
tourelle's Estate, 257 N.T.S. 266, 
143 Misc. 351. 

N.D.—Stark County v. MischeI, 173 
N.W. 817. 42 N.D. 332, 6 A.L.R. 
174. 

11 C.J. p 241 notes 8, 9. 

A retainer agreement giving an at¬ 
torney thirty-three and one-third per 
cent of any recovery, if including 
disbursements in such percentage, is 
champertous. Penal L. § 274.—In re 
Lessig's Estate, 1 N.Y.S.2d 566, 165 
Misc. 706. 

Contract for. prosecution of daim 
against government 
Ind.—Coquillard v. Bearss, 21 Ind. 
479, 83 Am.D. 362. 

Statutes not changing rule 
An attorney is not given the right 
to contract to pay costs by statutes 
which permit him to make a contract 
for a contingent fee, or which pro¬ 
vide that the compensation shall be 
“governed by agreement, express or 
implied, which is not restrained by 
law."—Taylor v. Perkins, 157 S.W. 
122, 171 Mo.App. 246. 

17. Mass.—Reed v. Chase, 130 N.E. 
257, 238 Mass. 83. 

Interest in judgment appealed from 
Where a judgment has been recov¬ 
ered, of which the attorney and the 
Client under their agreement each 
owns one half, an agreement by the 
attorney to pay the costs of appeal 
in event of reversal, in consideration 
of the interest on the judgment aJid 
statutory damages, is not against 
Public policy.—Grace v. Floyd, 61 So. 
694, 104 Miss. 613. 
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An agreement for the payment of costs out of 
the amount of the contingent fee otherwise payable 
is not champertous where it is construed to be 
nothing more than the fixing of the fee at a sum 
equal to a specified part of the amount recovered, 
less costs.^^ 

§ 19. - Where Client Defrays Costs 

An ordinary contingent fee contract, not containing 
any undertaking by the attorney to pay costs and ex¬ 
penses or to indemnify the Client against payment, is 
generally considered not to be champertous. 

Where the attorney does not undertake to sup- 
port the litigation at his own expense, or to in¬ 
demnify the Client against costs and charges, but 
merely agrees to render the ordinary Services of 
an attorney, in consideration of receiving a percent- 
age of the money or a part of the thing recovered, 
the agreement is considered, in the majority of ju- 
risdictions, as not being champertous.^^ There are 
decisions, however, to the effect that such an ar- 
rangement is champertous.^® 

§ 20. -Where Costs Are Advanced as a 

Loan 

It is not champerty for an attorney to loan his Client 
money for payment of costs. 

It is neither against public policy nor champer¬ 
tous for an attorney to loan his client money with 
which to pay costs of suit, nor to advance money 
necessary to carry on the suit as heeded, when such 
advances are made as a loan, with the express or 
implied understanding or agreement for its repay- 


ment, and there is no contract of indemnity against 
the clienVs liability to pay costs.^i Indeed, the 
claim of an attorney for such advances is one fa- 
vored by the law and protected as far as practicable 
by a lien implied by the law itself in his favor.22 

§ 21. - Where Fee Is Lien on Judgment 

An agreement of the Client to pay the attorney a 
certain fee to be retained by the attorney out of the 
money collected is not champertous. 

Under statutes prohibiting attorneys from con- 
tracting for contingent fees it has been held that a 
contract by an attorney to conduct a suit, the client 
agreeing to pay him a certain amount to be retained 
by the attorney out of the money when collected, is 

not champertous.23 

§ 22. Contracts between Laymen in General 

In most jurisdictions it is champerty for a person 
who Is without Interest in a suit, and is not a party or 
an attorney or relative of a party, to intrude and specu¬ 
late in the litigation by agreeing to defray the expenses, 
or to give aid and support in the preparation and prose- 
cutlon, of the suit in consideration of a share of the re- 
covery or the proceeds thereof. 

By the common law, and in most of the States 
which have adopted the common law or enacted stat¬ 
utes on the subject, an agreement by a third person, 
other than an attorney or relative of a party, to de¬ 
fray the expenses of a suit in which he has no inter¬ 
est, or to give substantial support in aid thereof, in 
consideration of a share of the recovery or the pro¬ 
ceeds thereof, is champertous, it being an intrusion 
in litigation for the mere purpose of speculation 


la, Ky.—^Wood-Heck v. Roll, 208 S. 
\V. 768, 183 Ky. 128. ^ 

19. Minn.—^Parker v. Frybergrer, 214 
N.W. 276, 171 Minn. 384—Hoy v. 
Nichols, 212 N.W. 530, 170 Minn. 
191. 

Ohio.—Healy v. Robinson, 11 Ohio 
N.P„ N.S., 329. 

Tex.—^Broadway v. Miller, Civ.App., 
288 S.W. 627. 

Vt.—^D’Amato v. Donatoni, 168 A. 

564, 105 Vt. 496. 

11 C.J. p 243 note 17. 

Clemency of law 

This principle, it has been said, “is 
in line with the clefnency of the law 
that exempts the poor litigant from 
griving • security for costs.*'—Stevens 
V. Sheriff, 90 P. 799, 76 Kan. 124, 126, 
11 L.R.A.,N.S. 1153. 

20. Ala.—Brindley v. Brindley, 25 
So. 751, 121 Ala. 429. * 

11 C.J. p 243 note 15, p 244 note 19. 

21. 111.—Moore v. New York, C. & 
St. L. R. Co., 245 IU.APP. 8. 

lowa.—Clancy v. Kelly, 166 N.W. 

583, 182 lowa 1207. 

11 C.J. p 245 note 32. 


'22, N.H.—Christie v. Sawyer, 44 N. 
H. 298. 

23. N.H.—Christie v. Sawyer, supra. 
11 C.J. p 246 note 34. 

24^ D.C.—Merlaud v. National Me¬ 
tropolitan Bank of Washington, D. 
C., 84 F.2d 238, 65 App.D.C. 385, 
certiorari denied Merlaud v. Na¬ 
tional Metropolitan Bank, 57 S.Ct. 

109, 299 U.S. 584, 81 L.Ed. 430. 
Ky.—Woods V. White, 69 S.W.2d 349, 

253 Ky. 263—^Whisman v. Wells, 
266 S.W. 897, 206 Ky. 59—Wilhoifs 
Adm’x V. Richardson, 236 S.W. 
1025, 193 Ky. 559. 

Mass.—^Weinberg v. Magid, 189 N.E. 

110, 285 Mass. 237—Reed v. Chase, 
130 N.E. 257, 238 Mass. 83. 

Mich.—^Young v. Young, 162’ N.W. 
993, 196 Mich. 316. 

Minn.—Hackett v. Hammel, 241 N. 
W. 68, 185 Minn. 387, citing Corpus 
Juris. 

Mo.—Curry v. Dahlberg, 110 S.W.2d 
742, 749, citing ‘Corpus Juris. 

Pa.—^Ames v. Hillside Coal & Iron 
Co., 171 A. 610, 314 Pa. 267—Cum- 
mings Oil & Gas Co. w. Barnsdeirs 
Estate, 41 Pa.Co. 120—In re Mcll- 
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wain’s Estate, 27 Pa.Dist. & Co. 
619. 

11 C.J. p 248 note 50, p 249 note 62, 
p 251 note 65. 

3jaymau to obtaiu refuuds from rail- 
road 

Contract to solicit shippers to em- 
ploy layman to obtain refunds from 
railroads by which layman was to 
transact legal business and conduct 
litigation in their behalf in both 
federal and state courts held void as 
a contract to engage and assist in 
champerty.—Curry v. Dahlberg, Mo., 
110 S.W.2d 742, rehearing denied 112 
S.W.2d 345 citing Corpus Juris. 

3^ease of laud recovered 

A lease for a sum of money, which 
was inconsiderable or nominal as 
compared with the value of the in¬ 
terest acquired under the lease, the 
real consideration being that the les- 
see, by bringing suit for injunction,. 
would litigaate the title with per- 
sons in possession of the land and 
pay ali costs and expenses, and in 
event of success have the right to 
turpentine the timber while lessor 
. should have the land, was cham- 
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but in some jurisdictions such contracts have been 
sustained.25 The majority rule does not, of course, 
appiy where the facts do not bring the case with- 
in it.2® 

§ 23. — Agreem-ent to Fumish Evidence 

An agreement by a person without prior intereat in 
a claim or controversy becomes champertous or contrary 
to publlc policy when, Instead of being confined to the 
furnishing of Information aiready possessed by such per¬ 
son or to mere accounting work or an unrestricted search 
for bona fide witnesses and legitimate evidence, it con- 
templates lltigation and, for a share of the recovery, calls 
for the procurement of evidence essentiai to success. 

Whether or not an agreement to furnish evidence 
or information is champertous or against public 
policy turns largely on the facts and circumstances 
of the particular case; and it is said that no one 
rule or statement is determinative of the question.2" 

A contract may be champertous or contrary to 
public policy where it contemplates litigation and 
the promotion or influencing thereof, as where, 
for a share of the recovery or for compensation 
contingent on the successful outcome of the suit, 
a person agrees to collect, procure, and furnish evi¬ 
dence of a particular character or such evidence as 
is necessary to win the case; such a contract is 
objectionable in that it holds out an inducement or 
temptation to commit fraud or perjury or to pro¬ 


cure others to do so.28 

On the other hand, although compensation is con¬ 
tingent on the amount eventually collected or recov- 
ered, an agreement is not champertous or against 
public policy where its object and tendency is not 
to promote successful litigation, but merely to place 
a person in possession of the true facts concerning 
his affairs and accounts,-^ as where the informant 
merely agrees to turn over information aiready 
possessed by him, as distinguished from gathering 
information thereafter that will produce litiga¬ 
tion, or where he is to search for bona fide wit¬ 
nesses and legitimate evidence, not restricted to a 
particular kind to accomplish a certain resuit, 
or he is to find property of a judgment debtor on 
which execution may be levied,32 or he is merely to 
perform work of an accounting nature and litiga¬ 
tion is not contemplated.23 The foregoing is espe- 
cially true where the person supplying information 
does not obligate himself to give any testimony®^ 
and it does not appear that he will be a necessary 
witness or, if he does testify, that his testimony 
will be of sufficient weight and materiality to char- 
acterize the contract as one intended to infiuence 
litigation.25 Moreovef, a mere agreement or un- 
derstanding that a person aiready interested in a 
controversy may quali fy or be called as a witness 
does not invalidate a contract.^^ 


pertous.—Gowen v. New Orleans Na- 
val Stores Co., 120 S.E. 776, 157 Ga. 
107. 

25. Or.—^Brown v. Bigne, 28 P. 11, 
21 Or, 260, 28 Ara.S.R, 752, 14 L.R. 
A. 745. 

11 C.J. p 249 note 51. 

Under statute 

Miss.—Calhoun County v. Cooner, 
118 So. 706, 152 Miss. 100. 

26. Unobjectiouable trausaotions 

(1) A transaction between a third 
person and heirs and devisees was 
held not champertous where all that 
appeared was that, after the will 
was sustained, the third person pur- 
chased the interests of the devisees 
and heirs for a cash consideration 
and agreed to pay the fee of con- 
testees* attorneys, which had been 
adjudged a lien on the land, and 
there was no showing that the con- 
veyances were made in consideration 
of Services to be rendered by 
him in aiding in the prosecu- 
tion or defense of the will contest or 
that it was agreed that any part of 
the property involved was to be 
taken or received by him for such 
Services.—Columbus Mining Co. v. 
Combs, 26 S.W.2d 26. 233 Ky. 476. 

(2) In an action for breach of a 
contract to purchase a motortruck, 
the trial court properly refused to 
dismlss an answer and counterclaim 


for money paid plaintiff, although 
another truck company, when selling 
defendant a truck, “agreed to assume 
the responsibility should any trouble 
arise from the cancellation of“ plain- 
tiffs’ truck order where there was 
no showing that the other truck 
company did' anything to stir up 
strife and quarrels between plaintiff 
and defendant or to assist and mali- 
ciously advise or assist defendant to 
prosecute his defenses or counter¬ 
claim.—^Rathmann v. Schwknz, 176 
N.W, 812, 170 Wis. 459. 

(3) A contract between dairy and 
milk truck drivers* union, providing 
that dairy, and not union, should pay 
costS' of order restraining driver 
from “stripping his route” in viola- 
tion, of his agreements with dairy 
and union, did not violate mainte- 
nance statute.—Western-United 
Dairy Co, v. Nash, 12 N.B.2d 47, 293 
Ill.App. 162. 

27. Kan.—Stewart v. 'Fourth Nat. 

Bank, 39 P.2d 918, 141 Kan. 175. 

28. Wis.—Miller v. Anderson, 196 N. 

W. ,869, 183 Wis. 163, 34 A.L.R. 

1529. 

11 C.J. P 249 note 53. 

Contract obligating one party to 
bring lawsuit is void where the 
other party to the contract has no 
interest in the suit or the property 
involved except a fee for procuring 
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evidence contingent on the resuit of 
the suit.—Gross v. Campbell, 160 N. 
E. 852, 118 Ohio St. 285, aflfirming 
judgment 160 N.E. 511, 26 Ohio App. 
460. 

Where a physician is to testify, 
his contract for a percentage of the 
recovery is champertous or against 
public policy. 

Mass.—^Weinberg v. Magid, 189 N.E, 
110 , 2'85 Mass. 237. 

Wis.—Miller v. Anderson, 196 N.W. 
869, 183 Wis. 163, 34 A.L.R. 1529. 

29. Wis.—Miller v. Anderson. supra, 

30. Kan,—Stewart v. Fourth Nat. 
Bank, 39 P.2d 918, 141 Kan, 175. 

Mass.—^Kaplan v. Suher, 150 N.E. 9, 
254 Mass. 180, 42 A.L.R. 1142. 

11 C.J. p 249 note 55. 

31. Ohio.—Gross v. Campbell, 160 N. 
E, 511, 26 Ohio App. 460, affirmed 
160 N.E. 852, 118 Ohio St. 285. 

32. Mich.—Hickey v. Baird, 9 Mich. 
32. 

33. Wis.—^Miller v. Anderson, 196 N. 
W. 869, 183 Wis. 163, 34 A.L.R. 
1529. 

34. Mass.—^Kaplan v. Suher, 150 N. 
E. 9, 254 Mass. 180, 42 A.L.R.‘ll42. 

35. Wis.—^Miller v. Anderson, 196 N. 
W. 869, 183 Wis. 163, 34 A.L.R. 
1529. 

36. N.Y.—Small v, Mott, 22 Wend. 
40$. 
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5 24. -Benevolent Aid 

Assistance of a poor person in iitigation without 
ipecuiation in the outcome is not champerty or main- 
lenance. 

It is not maintenance for a person to furnish as- 
listance, in money or otherwise, to a poor man to 
inable him to carry on his suit.^"^ However, such 
i transaction must be entered into with the view of 
jubserving the ends of justice alone, and if it is 
:urned to the purpose of speculation by a stipulation 
for a share of the verdict or judgment it will 
imount to champerty.38 

§ 25. -Employment of Nonprofessional 

Agents 

An agent may be empioyed In good faith without vio- 
lation of the rules against champerty and maintenance. 

There may be no champerty or maintenance 
w'here there is no officious intermeddling in a law- 
5uit or purpose of stirring up strife or Iitigation, 
but merely an employment in good faith of an 
agent, trustee, or other representative to attend to, 
or to aid and assist, or act for, the principal in, the 
investigation, collection, compromise, settlement, or 
enforcement of a claim, even though the agent is to 


pay, or indemnify against, costs and expenses or is 
to share in the amount collected or recovered.39 

§ 26. -Effect of Interest 

Champerty op maintenance cannot properly be 
charged against a person who has, or reasonably sup- 
poses that he has, an interest In the subject matter of a 
suit of another and such interest existed prior to, and 
was acquired otherwlse than through, an agreement for 
the promotion of the suit. 

Where a person promoting the suit of another 
has any interest whatever, legal or equitable, in the 
thing demanded, distinet from that which he may 
acquire by an agreement with the suitor, he is in 
effect also a suitor according to the nature and ex- 
tent of his interest. It is accordingly a principle 
that any interest whatever in the subject matter of 
the suit is sufficient to exempt a party giving aid to 
the suitor from the charge of illegal maintenance. 
Whether this interest is great or small, vested or 
contingent, certain or uncertain, it affords a just 
reason to the party who has such an interest to 
participate in the suit of another."^® Indeed, one 
may lawfully agree to promote a suit where he has 
reasonable grounds to believe himself interested, 
although in fact he is not interested.^l While the 
interest which will exempt a person from champer- 


Vt.—^Dorwin v. Smith, 35 Vt. 69, 

11 CJ. p 249 note 57. 

37. Utah.—In re Evans, 62 P, 913, 
22 Utah 366, 83 Am.S.R. 794, 53 L. 
R.A. 952. 

11 C.J..P 249 note 58. 

The law eztends its chaxity to the 
charitable and compassionate and 
will not pronounce it maintenance 
for one to aid his poor friend and 
thus to assist in protecting him from 
what he deems an oppression or a 
wrong.—Gilman v. Jones, 5 So. 785, 
7 So. 48, 87 Ala. 691, 4 L.R.A. 113— 
11 C.J. p 250 note 59. 

38. Minn.—Johnson v. Great North¬ 
ern R. Co., 151 N.W. 125, 128 Minn. 
365. 

11 C.J. p 250 note 61. 

39. Mo.—^Behnke v, Rathsam, App., 
209 S.W. 976. 

Wash.—Clifford .v. Wilcox, 27 P.2d 
722, 175 Wash. 513. 

11 C.J. p 250 note 62. 

Contracts between laymen generally 
see supra § 22. 

Quasl-corporaie trust arxangrexnent 
A trust arrangement, quasi-cor- 
porate in form, do es not violate a 
champerty statute where, although 
the trustee is to be paid in shares 
3f the capitalized property involved, 
[le is, to earn his compensation, to 
perforra a variety of Services, of 
arhich the prosecution of a suit, if 
Dne is brought, may be but a small 
part, and he is to pay nothing on 


I account of any expense involved ex- 
cept in the remote way of deprecia- 
tion of his interest by the raising of 
expense money on the security of 
the whole property.—^W. C. Belcher 
Land Mortg. Co. v. Hazard Coal Cor¬ 
poration, C.C.AKy., 15 F.2d 481. 

40. Conn.—City of Bridgeport v. 
Equitable Title & Mortgage Co., 
138 A. 452, 106 Conn. 542. 

Del.—Gibson v. Gillespie, 152 A. 589, 
4 W.W.Harr. 331—^Eshleman v. 
Keenan, Ch., 181 A. 655. 

Mass.—Reed v. Chase, 130 N.E. 257, 
288 Mass. 83. 

Okl.—^Worrell v. Roxana Petroleum 
Corporation, 291 P, 47, 144 Okl. 
297. 

II C.J. p 251 notes 63, 66 [a]. 

Particnlar persons or corporations 
held to have snfficie&t .interest 

(1) Assignor who has retained a 
contingent interest—^Pinlen v. 
Heinze, 73 P. 123, 28 Mont 548. 

(2) Guarantor. — Bartholomew 
County V. Jameson, 86 Ind. 154. 

(3) Holder of an equitable or re- 
versionary interest.—Gowen v. Now- 
ell, 1 Me. 292. 

(4) Landlord. 

Ind.—Quigley v. Thompson, 63 Ind. 
317. 

Nev.—Gruber v. Baker, 23 P. 858, 20 
Nev. 453, 9 L.R.A. 302. 

(5) Liability or^casualty Insurance 
company.—^Employers' Liability As- 
sur. Corp. of London, England, v. 
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Kelly-Atkinson Const Co., 195 111. 
App. 620—11 C.J. p 238 note 61, p 252 
note 71. 

(6) Licensee under a patent.—Da- 
vis V. A. H. Rsid Creamery & Dairy 
Supply Co., C.C.Pa., 187 F. 157, af- 
firmed 195 P. 80, 115 C.C.A. 112. 

(7) Mortgagee. 

Ind.—Quigley v. Thompson, supra, 
lowa.—Cooley v. Osborne, 50 lowa 

526. 

(8) Surety.—Cooley v. Osborne, 
supra. 

(9) Vendor who has retained a 
lien.—Hali v. Deaton, 68 S.W. 672, 
24 Ky.L. 314. 

(10) Vendor with warranty.—^Wil- 
liamson v. Sammons, 34 Ala. 691—11 
C.J. p 252 note 77. 

(11) It is recognized that a suf¬ 
ficient interest may arise from the 
relation of master and servant.— 
Quigley v. Thompson, 53 Ind. 317. 

(12) The original owners of prop¬ 
erty assessed for taxes in their 
names, have a real, although indi- 
rect, interest in the outcome of a 
suit to foreclose tax liens and their 
participation in the suit does not 
violate any recognized principle of 
public- policy.—City of Bridgeport v. 
Equitable Title & Mortgage Co., 138 
A. 452, 106 Conn. 542. 

41. Mass,—Reed v. Chase, 130 N.E. 

257, 238 Mass. 83. 
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ty or maintenance must have existed or been ac- 
quired in some way other than through the contract 
for the promotion of the suit,^^ a person having 
such a preexisting interest in the subject matter of 
the suit may, without being guilty of maintenance, 
buy the interest of plaintift* or defendant pendente 
lite and thereafter prosecute or defend the suit 
himself^^ or, without violating the law, he may take 
an assignment of a chose in action to strengthen his 
own interest*^^ 

Creditors, stockholders, bondholders, or other 
persons having a common interest in the subject 
matter of a suit may properly unite their interests 
and take concerted action either by prosecuting or 
defending together or by agreeing that one or a 
committee shall sue or defend for the benefit of 
all.45 

Party of record. While a statute directed against 
a contract by a person not a party of record to a 
suit to render Services or assistance in the suit for 
a share of the recovery, does not apply, generally 
speaking, to a contract by a party of record, it does 
apply to a contract made by a person in his individ- 
ual capacity where he is a party of record only in a 
respresentative capacity.'^® 

§ 27. - EfFect of Relationship 

Provided he does not do so for the purpose of specula* 
tlon, a kinsman of a suitor may render ald In the prose- 
cution or defense of a suit without being guilty of cham* 
perty or maintenance. 

A person who is related by ties of consanguinity 
or affinity to either of the parties to a suit may 


§ 28 

rightfully assist in the prosecution or defense of 
such suit either by furnishing counsel or by con- 
tributing to the expense thereof;^'^ but the reason 
for the rule ceases and the rule is not applicable 
where a kinsman meddles in or maintains the suit 
for the purpose of personal speculation or profit.'^^ 
Otherwise stated, relationship by blood or marriage 

may justify maintenance,^^ but not champerty.^^ 

§ 28. Contracts to Procure Claims for Col¬ 
lectiori 

A contract between an attorney and a layman 
whereby, in consideration of a share of the attorney^s 
fee or something eise of value, the layman undertakes^ 
to procure the employment of the attorney by a third 
person to collect a claim or prosecute a suit is cham- 
pertous or contrary to public policy. 

Both under statute and otherwise, a contract be¬ 
tween an attorney and a layman whereby, for a 
share of the attorney’s fee or some other valuable 
consideration, the layman is to procure the employ¬ 
ment of the attorney by a third person to collect a 
claim or prosecute a suit is champertous or against 
public policy.51 The fact that such person’s com- 
pensation is made contingent on his success is gen¬ 
erally held to be an additional reason for holding 
the contract illegal, as it places the agent under an 
inducement to use corrupt means, if necessary, to 
accomplish the desired result^^ In some instances, 
however, the court may not find it necessary to con- 
demn the contract or arrangement in question, as 
where the champerty, if any, is in another contract 
between the attorney and client,^^ the contract in 
question is not the one between the attorney and 


Okl.—^Worrell v. Roxana Petroleum 
Corporation, 291 P. 47, 144 Okl. 297. 
11 C.J. p 253 note 80. 

42. Pa.—Ames v. Hillside Coal & 
Iron Co., 171 A. 610, 314 Pa. 267. 

11 C.J. p 251 note 64. 

43. Ala.—Thompson v. Marshall, 3 6 
Ala. 504, 76 Am.D. 328. 

11 C.J. p 237 note 48. 

44. Ky.—Blackerby v. Holton, 5 
Dana 520. 

45. U.S.—Royal Oak Drain Dist., 
Oakland County, v. Keefe, C.C.A. 
Mich., 87 P.2d 786. 

11 C.J. p 251 note 67. 

“Copyriglit Protection Bureatt,” or- 
ganized by movingr picture producers 
for mutual prevention of infringe- 
ments, which brings suits for in- 
fringement on behalf of producers 
whose Copyright has been infringed, 
the producers underwriting the pro- 
ceeds of a suit being paid into the 
general fund of the bureau to the 
credit of the producer afCected, does 
not operate barratrously, so as to 
preci ude recovery in an infringement 

14 C.J.S.-24 


action, despite the fact that the pro¬ 
ducers agreed not to interfere in an 
action for infringement once it had 
been commenced by the bureau.— 
Vitaphone Corporation v. Hutchin- 
son Amusement Co., D.C.Mass., 19 
F.Supp. 359, remanded with instruc- 
tions Hutchinson Amusement Co. v. 
Vitaphone Corporation, 93 P.2d 176. 

46. Ky.—WilhoiVs Adm'x v. Rich- 
ardson, 236 S.W. 1025, 193 Ky. 559. 

47. Wis.—^Wallach v. Rabinowitz, 
200 N.W. 646, 135 Wis. 115. 

11 C.J. p 253 note 83. 

48. Wis.—^Wallach v. Rabinowitz, 
supra. 

11 C.J. p 253 note 84. 

The motive must be a desire to 
benefit the relative, as distinguished 
from a motive of self-interest.— 
Barker v. Barker, 14 Wis. 131. 

49. N.C.—Wright v. Cain, 93 N.C. 
296. 

11 C.J. p 265 note 11. 

50. Ky.—Howard v. Howard, 29 S. 
W. 285, 96 Ky. 445. 

11 C.J. p 265 note 12. 
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51. Ky.—Chreste v. Louisville I^y. 
Co., 191 S.W. 265, 173 Ky. 486. 

Mo.—State ex rei. McKittrick v. C. 

S. Dudley & Co., 102 S.W.2d 895. 
N.J.—Ready v. National State Bank 
of Newark, 190 A. 76, 117 N.J.Law 
554, affirming 179 A. 636, 13 N.J. 
Misc. 517. 

N.Y.—^Mendelson v. Gogolick, 276 N. 
Y.S. 158, 243 App.Div. 115, citing 
Corpus Juris. 

Okl.—Brown v. Durham, 53 P.2d 551, 
175 Okl. 500. 

Pa.—^Waychoff v. Waychoff, 163 A. 
670, 309 Pa. 300, 86 A.L.R. 190— 
Morgan v. Doe, 16 Pa.Dist. & Co. 
314. 

6 C.J. p 738 note 69—11 C.J. p 254 
note 86. 

52. Pa.—Spalding v. Ewing, 24 A. 
219, 149 Pa. 375. 34 Am.S.R. 608, 
15 D.R.A. 727, reversing 9 Pa.Co. 
471. 

11 C.J. p 254 note 87. 

53. Mo.—Kelerher v. Henderson, 101 
S.W. 1083, 203 Mo. 498. 

11 C.J. p 254 note 89. 
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Ke layman, but is one between such layman and an- 
ther layman and is being attacked by the creditors 
f the first layman,54 the attorney was employed in 
. case involving customs dirties by a customs house 
iroker who was himself authorized to practice and 
ppear before the customs court and was an at- 
orney in fact, authorized to retain counsel for the 
lient,55 or where, without any arrangement for a 
.ivision of fees, an investigator employed by the 
ttorney on a per diem basis procured a formal 
ontract of employment of the attorney by a client 
/ho had been previously persuaded or influenced 
ly other clients to employ the attorney.55 

The solicitation of employment for an attorney is 
reated infra § 35; and the enforceability of con- 
racts which are champertous, or are alleged to be 
hampertous, is discussed infra § 37. 

\ 29. Aiding in Criminal Prosecutions 

It is not maintenance for a Citizen to contribute to 
he payment of the lawfui expenses of a criminal prose- 
iution. 


Any Citizen may lawfully contribute to the pay¬ 
ment of the lawfui expenses of a criminal prosecu- 
tion and the act will not subject him to the charge 
of maintenance.57 Whether the private employ¬ 
ment of an attorney to aid the official attorney in a 
criminal prosecution is against public policy is con- 
sidered in the C.J.S. title Contracts § 227, also 13 
C.J. p 450 notes 57, 58. 

§ 30. Conveyances of Land Held Adversely 

In some, but not in other, Jurisdictions it is cham- 
perty to convey lands adversely possessed by a third 
person. 

Both at common law and under statutes which 
are declaratory of the common law or adopt it with 
some modifications, a conveyance of land which at 
the time of the conveyance is possessed adversely 
by a third person is champertous58 and, as shown 
infra §§ 39, 40, is void, at least as to the person 
in possession. In a number of jurisdictions the 
rule is not in force, it either being regarded^ as 
obsolete59 or having been abrogated by statute 


A, Minn.—Schlecht v. Schlecht, 209 
N.W. 883. 168 Minn. 168. 

>5. U.S.—Brooks v. Mandel-Witte 
COm C.C.A.N.Y., 54 F.2d 992, certio¬ 
rari denied Mandel-Witte Co. v. 
Brooks, 52 S.Ct. 641, 286 U.S. 559, 
76 L.Bd. 1292. 

fS. 111.—^Moore v. New Tork, C. & 
St. L. R. Co., 245 111.App. 8. 

>7. 111.—^Brush V. Carbondale, 82 N. 

E. 252, 229 111. 144, 10 Ann.Cas. 

121 . 

L1 C.J. p 268 note 61. 

>8. Conn.—^Palmer v. Uhl, 161 A. 

355, 112 Conn. 125. 
iCy.—Rader v. Howell, 54 S.W.2d 914, 
‘246 Ky. 261—^Liykins v, Keeton, 
28 S.W.2d 472, 234 Ky. 421—Irvin 

V. Mumford, 13 S.W.2d 520, 227 
Ky. 525—Ste*phens v. Justice, 10 S. 

W. 2d 465, 226 Ky. 45—Curry v. 
Cox, 271 S.W. 700, 208 Ky. 653— 
Rigrffsby V. Montgomery, 271 S.W. 
564, 208 Ky. 524—^Tennis Coal Co. 
V. Henseley, 250 S.W. 509, 198 Ky. 
616—Gilbert v. Carter, 225 S.W. 
143, 189 Ky. 476. 

renn.—^Kitchen-Miller Co. v. Kern, 
91 S.W.2d 291, 170 Tenn. 10—Pope 
V. Craft, 1 Tenn.App. 356. 

.1 C.J. p 254 note 90, p 255 notes 
94, 95. 

Corpus Juris is cited in 
Del.—Hannigran v. Italo-Petroleum 
Corporation of America, 178 A. 589, 
592, 6 W.W.Harr. 442. 

Can.—Colver v. Mclnturft, 212 P. 88, 
90. 112 Kan. 604. 

Foundation and design of doctrine 
“The common-law doctrine . . . 

^as founded partly upon the peculiar 
ature of livery of seisin under the 
ncient commor law, and partly up¬ 


on considerations of public policy. 
The doctrine was designed to pre- 
vent traflicking in dormant tities, 
thereby causing vexatious and un- 
warranted litigation against those 
properly in adverse possession. 

. . . The doctrine was establish- 
ed, not for offense, but for the de¬ 
fense of lawfui possessory rights.“ 
—^Parrington v. Greer, 113 So. 722, 
725, 94 Fla. 457. 

Furpose of statutes is to discour- 
age litigation, by prohibiting one 
who has a doubtful title and who is 
not willing to sue on his title from 
selling it to another, and thus en- 
courage strife.—^Perry v. Wilson, 208 
S.W. 776, 183 Ky. 155. 

Xiack of possession, or taking of 
rents and profits, by grautor for 
one year 

(1) Under some statutes the buy- 
ing or selling of a pretended right 
or title in or to land is prohibited 
unless the grantor, or those under 
whom he claims, have been in pos¬ 
session, or have taken the rents and 
profits, for the space of one year be¬ 
fore the conveyance. 

U.S.—Langley v. Stondall Land & In- 
vestment Co., C.C.A.N.D., 264 P. 
474. 

Okl.—International Land Co. v. 
Smith, 229 P. 601, 103' Okl. 101— 
Duncan v. Kelley, 229 P. 425, 103 
Okl. 74—Sanders v. Leforce, 219 P. 
925, 93 Okl. 128—Foley v. Brown, 
204 P. 267, 85 Okl. 1—Youngblood 
V. Ross, 162 P. 494, 63 Okl. 41. 

(2) Such statutes came into exist- 
ence to allay the social unrest con- 
sequent on the activities of litigious- 
ly inclined persons who were prone 
to purchase dormant causes of action 
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and engage in the disputes of other 
persons.—^Warner v. Wickizer, 160 P. 
885, 61 Okl. 200. 

(3) These statutes are similar to 
an early English statute which has 
been regarded as not initiating any 
new polfcy or as prohibiting what 
was before permitted, t>ut as merely 
afRrming the common-law doctrine 
and adding a greater penalty. 

Del.—Hannigan v. Italo Petroleum 
Corporation of America, 178 A. 
589, 6 W.W.Harr. 442. 

N.Y.—People v. Ladew, 143 N.E. 238, 
237 N.Y. 413, reversing 197 N.Y.S. 
937, 204 App.Div. 903. 

11 C.J. p 255 note 91. 

(4) The purpose of the English 
statute was to discourage corruption 
in the court or the use of-influence 
by great persons who might oppress 
the poor.—People v. Ladew, supra. 

(5) “The object of the statute, as 
well as of the common law, was, 
doubtless, to prevent the buying up 
of controverted legal tities, which 
the owner did not think it worth his 
while to pursue, upon mere specula¬ 
tioni so that in fact, it might prop¬ 
erly be deemed the mere purchase of 
a law-suit."’—Baker v. Whiting, C.C. 
Me., 2 F.Cas.No.787, 3 Sumn. 475. 

59. N.M.—Gurule v. Duran, 149 P. 
302, 20 N.M. 348, L.R.A.1915F 648. 

11 C.J. p 256 note 96. 

60. Ala.—Grayson v. Muckleroy,' 124 
So. 217, 220 Ala. 182—Bowers v. 
Yancey, 85 So. 704, 204 Ala. 423— 
Reichert v. Jerome H. Sheip, Inc., 
85 So. 267, 204 Ala. 86. 

Miss.—Hamilton v. City of Jackson, 
127 So. 302, 157 Miss. 284. 

11 C.J. p 256 note 97. 
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but, in some of the jurisdictions wherein it has 
been annulled by statute, it was in force at one 
time either as a part of the common law^^ or as 
a statutory rule ;®2 ^nd in such jurisdictions it 
may stili be resorted to in determining the validity 
of conveyances made prior to its abrogation. While 
it has been said that statutes abrogating the com- 
mon-law rule as to alienations will be liberally con- 
strued by the courts,^^ has also been held that 
a statute making a conveyance of lands adversely 
held by another champertous is valid, it being with- 
in the power of the state to enact and not affecting 
any right under the federal constitution,^^ but that 
such a statute is harsh,65 drastic,66 and penal in 
nature,®'^ and should be given a striet, rather than 
a liberal or enlarged, construction.^s 

§ 31. - Nature and Elements of Adverse 

Possession 

a. In general 

b. Actual possession 

c. Open and notorious possession 

d. Exclusive possession 

e. Hostile possession 

f. JTime and duration of possession 

g. Good faith ' 

h. Extent of possession 

a. In General 

The possession of a third person which wHI render 


a conveyance champertous !s of the same nature and 
character and comprises the same elements, with the 
exception of duration for the period prescribed by the 
statute of limitations, as the adverse possession which 
resuits in the acquisition of titie, 

A rule, either common-law or statutory, making a 
conveyance of lands adversely possessed by a third 
person champertous obviously is not applicable 
where, at the time of the conveyance, there is no 
adverse possession by a third person, as where, at 
such time, the grantor'^0 or the grantee^^ himself is 
in possession, or, as shown infra § 31 e, where, 
although a third person is in possession, his pos¬ 
session is not adverse or hostile. 

As stated infra § 31 f, it is not necessary, to ren¬ 
der a deed champertous, that the adverse posses¬ 
sion of a third person continue for the period of 
time prescribed by the statute of limitations. With 
this exception and provided, as indicated infra § 
31 f, the requisite possession exists at the time of 
the conveyance, the adverse possession which will 
render a conveyance champertous embraces the 
same elements as the adverse possession which re¬ 
suits in the acquisition of titie. In other words, it 
is necessary and sufficient that the possession be of 
such nature and character that, if continued for the 
statutory period, it would ripen into title.'^^ A more 
guarded statement sometimes made by the courts 
is that the adverse possession which will render a 
conveyance champertous must at least be such pos- 


ei. Ala.—^Lyons v. Taylor, 166 So. 
15, 231 Ala. 600—Findlay v. Hard- 
wick. 160 So. 336, 230 Ala. 197— 
Grayson v. Muckleroy, 124 So. 217, 
220 Ala. 182. ! 

11 C.J. p 256 note 97 [a] (3), [c] 
(2), [f] (2), [g] (3), [h] (5). 

62. Wis.—Chase v. Dearborn, 21 
Wis. 57—Peabody v. Leach, 18 
Wis. 657. 

€3. Ky.—Aldridge v. Kincaid, 2 Litt. 
390. 

64. Ky.—^Begley v. Erasmie, 265 S, 
W. 833, 205 Ky. 240, error dis- 
missed, Begley v. Erasmie, 47 S. 
Ct. 342, 273 U.S. 655, 71 L.Ed. 825. 

65. Ky.—^Pordspn Coal Co. v. Wells, 
53 S.W.2d 564, 245 Ky. 291. 

63. Ky.—Pond Creek Coal Co. v. 
Hatfield, 16 S.W.2d 442, 228 Ky. 
806. 

67. Ky.—Lanham v. Huff, 14 S.W.2d 
402. 228 Ky. 139. 

68 . N.Y.—^People v. Ladew, 143 N. 
E. 238, 237 «N.Y. 413, reversing 197 
N.Y.S. 937, 204 App.Div. 903. 

11 C.J. p 263 note 91 [a]. 

69. Ala.—St. Clair Springs Hotel 
Co. V. Balcomb, 108 So. 858, 861, 
215 Ala. 12, citing Corpus Juxis. 

Ky.—Harkins v..Keith, 102 S.W.^d 
6 , 267 Ky. 353—^Perry v. Thomas, 
24 S.W.2d .603, 232 Ky. 781—Pio¬ 


neer Coal Co. V. Asher, 11 S.W.2d 
116, 226 Ky. 488—Thornbury v. 
Virginia Iron, Coal & Coke Co., 287 
S.W. 698, 216 Ky. 434—Louisville 
& N. R. Co. V. Letcher County Coal 
& Improvement Co., 243 S.W. 45, 
195 Ky. 297. 

70. Ky.—^Forman v. Gault, 32 S.W. 
2d 977, 236 Ky. 213—General Re- 
fractories Co. v. Morrison, 279 S. 
W. 651, 212 Ky. 411. 

11 C,J. p 255 note 95 [e], p 263 note 
3, p 265 note 21. 

CouveyaiLce after eutry by grantor 
Mass.—^Knox v, Jenks, 7 Mass. 488 
' —Oakes v. Marcy, 10 Pick. 195— 
Warner v. Bull, 13 Mete. 1. 

Va.—Birthright v. Hali, 3 Munf. 536, 
17 Va. 536. 

11 C.J. p 263 note 99. 

71 . Ky.—Webb v. Webb, 255 S.W. 
137, 200 Ky, 488. 

Confirmation or perfectiou of titie 
There is no champerty where a 
person in possession confirms or per- 
fects his titie by purchasing the 
rights of other persons and taking 
conveyances or releases. 

Mass.—Snow v, Orleans, 126 Mass. 
453. 

Vt—Catlin v. Kidder, 7 Vt. 12. 

Va.—^Wilcox V. Calloway, 1 Wash. 38, 
1 Va. 38. 


11 C.J. p 267 note 53, p 268 notes 
56-58. 

72. Ala.—^Williams v. Muckelroy, 
129 So. 476, 221 Ala. 531—Grayson 

V. Muckleroy, 124 So. 217, 220 Ala. 
182. 

Conn.—Palmer v. Uhl. 151 A. 355, 112 
Conn. 125—^Byard v. Hoelscher, 151 
A. 351, 112 Conn. 5—Lengyel v. 
Peregrin, 132 A. 459, 104 Conn. 285. 
Ky.—Edwards v. Clark, 88 S.W.2d 
914, 261 Ky. 749 — Phillips v. 
American Ass’n, 82 S.W.2d 456, 269 
'Ky. 402—^Doupree v. Walker, 72 S. 

W. 2d 732, 255 Ky. 30—Pioneer Coal 
Co, V. Asher, 35 S,W.2d 235. 237 
Ky. 254—Lanham v. HufE, 14 S.W. 
2d 402, 228 Ky. 139—Perry v. Wil- 

,son, 208 S.W. 776, 183 Ky. 155— 
Combs V. Adams, 207 S.W. 691, 182 
Ky. 762—George T. Stagg Co. v. 
Frankfort Modes Glass Works, 194 
S.W. 333, 175 Ky. 330. 

11 C.J. p 256 note 99, p 257 note 3. 

ViriLat law govems 
The queslion whether there is such 
possession by a third person as ren- 
i ders a deed champertous must be de- 
termined by the law of adverse pos¬ 
session as it exists at the time of 
the exeeution of the deed.—^Grayson 
V. Muckleroy, 124 So. 217, 220, Ala. 
182. 
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session as is required to create title;'^^ and it is 
held or stated in a few cases that a possession which 
is sufficient, if continued long enough, to vest title 
under the statutes of limitation may not, in some 
instances, be sufficient to avoid a deed for champer- 
ty.74 

It has been declared that, while thefe are cer- 
tain fundamental rules to be followed, there are so 
many elemental facts entering into the determina- 
tion of the question of whether there is such ad¬ 
verse possession as authorizes the application of a 
champerty statute that each case must be determin- 
ed on its own facts.'^® 

b. Actual Possession 

Actual possession by a thlrd person of the land con- 
veyed is necessary to render a deed champertous. 

The possession of a third person which will avoid 
a deed for champerty must be actual possession;"® 
a mere constructive possession,or a mere claim 
under color of title,will not suffice. To satisfy 
the requirement of actual possession pedis posses¬ 
sio, or actual residence on the land, is not neces¬ 
sary. '^9 Cultivation of the land, although suffi¬ 
cient,®® is not essential®^ to actual possession. 
Likewise, while inclosure and occupation of the 
land are sufficient,®2 inclosure is not necessary®® 
where there is a claim to a well-marked or well-de- 


fined boundary.®^ However, the adverse possession 
must be manifested by some act or fact sufficient 
to indicate to others that the person claiming to 
have possession has, in fact, possession.®® A tak- 
ing of possession and an improvement of the land 
is sufficient for that purpose;®® and this may be 
done either in person or by a tenant, the posses¬ 
sion of the latter being by operation of law the 
possession of the former.®'^ Occupation by claim- 
ant, evidenced by working trees for turpentine, has 
been held to be within the provisions of a statute 
prohibiting an administrator from selling lands 
held adversely to the .estate.®® 

On the other hand, a mere entry, although it may 
give possession for some purposes, does not con¬ 
stitute actual possession such as will invalidate a 
conveyance of land made at any time after the en¬ 
try and while there is no person or thing bn the 
land indicating actual possession.®® Also, such 
possession as is necessary to invoke a champerty 
statute is not shown by sporadic acts of owner- 
ship®® or by acts of incomplete dominion.®! Par- 
ticular acts held not to constitute actual possession 
include: The mere cutting of timber;®® the occa- 
sional cutting and removal of hay from unoccupied 
lands under a permit from one claiming title ad¬ 
verse to the true owner;®® the survey of land and 


73. Ky.—^Pordson Coal Co. v. Mills, 
27 S.W.2d 382, 234 Ky. 64. 

Ky.—Travis v. Bruce, 189 S.W. 
939, 172 Ky. 390. 

11 C.J. p 257 note 5. 

75. Ky.—Lanham v. Huff, 14 S.W.2d 
402, 228 Ky. 139. 

76. Ala.—St. Clair Springrs Hotel 
Co. V. Balcomb, 108 So. 858, 861, 
215 Ala. 12, citing Corpus Juris. 

Conn.—^Lengyel v. Peregrin, 132 A. 

459, 104 Conn. 285, 

Ky.—Phillips v. American Ass’n, 82 
S.W.2d 456, 259 Ky, 402—Prewitt 

V, Bull, 27 S.W.2d 399, 234 Ky. 18 
—Pond Creek Coal Co. v. Hat- 
field, 16 S.W.2d 442, 228 Ky. 806 
—^Pioneer Coal Co. v. Asher, 11 S. 
■W.2d 116, 226 Ky. 488. 

N.Y.—John T. Clark Realty Co. v. 
Harris, 2 N.Y.S.2d 137, 253 App. 
Div. 325. 

11 C.J. p 257 note 6. 

77. Ky.—Deupree v. Walker, 72 S. 

W. 2d 732, 255 Ky. 30—Lanham v. 
Huff, 14 S.W.2d 402, 228 Ky. 139 
—^Kentucky Union Co. Hevner, 
275 S.W. 513, 210 Ky. 121. 

N.Y.—Ostrander v. Bell. 192 N.Y.S. 

262, 199 App.Div. 304. 

11 C.J. p 257 note 7. 

78. Ky.—Brown v. White, 156 S.W. 
96. 153 Ky. 452. 

79. Tenn. — Green v. Cumberland 


Coal. etc., Co., 72 S.W. 459, 110 
Tenn. 35. 

11 C.J. p 257 note 9. 

80. Ky.—Rader v. Howell, 54 S.W.2d 
914, 246 Ky. 261. 

81. Tenn. — Green v. Cumberland 
Coal, etc„ Co., 72 S.W. 459, 110 
Tenn. 35. 

82. Ky.—Turner v. Turner, 35 S.W. 
2d 289, 237 Ky. 257. 

83. Ky.—Stephenson Lumber Co, v. 
Hurst, 83 SW.2d 48, 259 Ky. 747 
—Rader v. Howell, 54 S.W.2d 914, 
246 Ky. 261. 

11 C.J. p 257 note 11. 

84. Ky.—^Le Moyne v. Neal, 164 S. 
W. 964, 158 Ky. 316. 

ITecessity 

In at least one state there must 
be a holding, possession, and claim 
to a well-defined or well-marked 
boundary.—Deupree v. Walker, 72 S. 
W.2d 732, 255 Ky. 30—Pioneer Coal 
Co. V. Asher, 11 S.W.2d 116, 226 Ky. 
488, 

Ifature of markiug of boundaries 
to which the holding extends is un- 
important so long as it is well de- 
fined.—Stephenson Lumber Co. v. 
Hurst, 83 S,W.2d 48, 259 Ky. 747. 
Effect of marked or defined boundary 
on extent of possession see infra § 
31 h. 


85. Ky.—^Pioneer Coal Co. v. Asher, 
11 S.W.2d 116, 226 Ky. 488. 

11 C.J. p 257 note 13. 

86. Ky.—Lillard v. McGee, 8 J.J. 
Marsh 549. 

Tenn.—Green v. Cumberland Coal, 
etc., Co., 72 S.W. 459, 110 Tenn. 
35. 

87. N.D.—Cotton v. Horton, 132 N. 
W. 225, 22 N.D. 1. 

11 C.J. p 257 note 15. 

88. Ga.—Guthrie v. Bullock, 84 S. 
E. 59, 143 Ga. 17. 

89. Ky.—Cardwell v. Sprigg, 1 B. 
Mon. 369. 

90. Ky.—^Fordson Coal Co. v. Col- 
lins, 104 S.W.2d 985, 268 Ky. 331 
—Stephenson Lumber Co. v. Hurst, 
83 S,W.2d 48. 259 Ky. 747. 

91. Ky.—Kash v. Lewis, 6 S.W.2d 
1098, 224 Ky. 679. 

92. Ky.—^Bolin v. Buckhorn Coal & 
Lumber Co., 278 S.W. 154, 211 Ky. 
847. ' 

Cutting and removing timber at in- 
tervals 

Tenn.—Gernt v. Ployd, 174 S.W. 267, 
131 Tenn. 119. 

11 C.J. p 258 note 17. 

93. N.D.— D. S. B. Johnston Land 
Co. V. Mitchell, 151 N.W. 23, 29 
N.D. 510—State Pinance Co. v. 
Beck, 109 N.W. 357. 15 N.D. 374- 
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the filing of a map;^^ the making of temporary 
camps on the land;^^ the setting up of a “hot dog’^ 
stand and allowing its use the possession and 
occupancy of a structure projecting over land of 
another, but not touching it;^’^ the maintenance of 
a structure over a passway without affecting the 
surface of the way or the use thereof;9S the post- 
ing of notices against trespassers along a part of 
two of the boundary lines of a large tract of unin- 
closed and unoccupied forest land and employing 
watchers to keep trespassers off the tract.^^ 

c. Open and Notorious Possession 

Possession by a third person which is so open, visible, 
and notorious as to raise a presumption or implicatlon of 
notice of possession under a claim of titie hostile to that 
of the true owner is necessary to render a deed cham- 
pertous in the absence of actual knowledge or notice of 
possession under such a claim. 

In the absence of actual knowledge or notice 
thereof, the possession of a third person which will 
render a deed champertous must be open, notori¬ 
ous, and visible^ to such an extent that notice to the 
true owner,2 and, according to some decisions, no¬ 
tice to the purchaser^ or an inquirer or intending 
purchaser,^ will be presumed or implied. The re- 
quirement is not complied with by occupancy which 
is not sufficient to put anyone on inquiry as to.the 
occupanfs right in the land.^ Mere fugitive acts 
of ownership exercised at intervals will not suf¬ 
fice.® Where, however, there is such open, notori¬ 
ous, and visible possession that notice of occupancy 
under a hostile claim may be implied, actual notice 
to the grantor is not necessary and, according to 
some decisions, actual knowledge on the part of the 


grantee is not necessary but some authorities 
maintain the contra ry view.® 

Filing yiotice, Where, by virtue of a statute in 
force at the time of the execution of a deed claimed 
to be champertous, a person in possession without 
color of titie or bona fide claim of inheritance is de- 
nied the right to claim adverse possession unless he 
gives notice of such adverse possession and claim 
by filing in the office of the probate judge of the 
county in which the lands are situated a written 
declaration setting forth his claim and describing 
the real estate of which he claims to be in adverse 
possession, an occupant who is wdthin the statute 
and has not complied with it is not in a position to 
invoke the doctrine of champerty in avoidance of 
the conveyance in question.^® 

d. Exclusive Possession 

To render a conveyance champertous, the possession 
of a third person must be exclusive. 

Exclusiveness is an essential element of the ad¬ 
verse possession of a third person which will ren¬ 
der a conveyance champertous.^^ 

e. Hostile Possession 

The possession by a third person which will render 
a conveyance champertous must be hostile or adverse; 
it must be under a claim of titie or ownership; but, un¬ 
less required by statute, it need not be under color of 
titie. 

To render the conveyance champertous the po>s- 
session must be hostile or adverse and not permis- 
sive or amicable. A valid conveyance may be made 
of land in the possession of a-third person, if his 
possession is not adverse to the grantor .12 Qaim 


94. N.Y.—^Archibald v. New York 
Cent., etc., R. Co., 52 N.E. 567, 157 
N.Y. 574. affirming 37 N.Y.S. 336, 
1 App.Div. 251, 37 N.Y.S. 1143, 2 
App.Div. 617. 

Filing of map 

N.Y.—Kiowa Realty Co. v. Molenaor, 
165 N.Y.S. 131, 98 Misc. 694. 

95. N.Y.—Saranac Land, etc., Co. v. 
Roberts, 88 N.E. 753, 195 N.Y. 303, 
affirming 109 N.Y.S. ,547, 125 App. 
Div. 333. 

90. Ky.—^Kash v. Lewis, 6 S.W.2d 
1098, 224 Ky. 679. 

97. Conn.—^Norwalk Heating, etc., 
Co. V. Vernam, 55 A. 168, 75 Conn. 
662, 664, 96 Am.S.R. 246. 

11 C.J. p 258 note 21. 

98. Conn.—Goodwin v. Bragaw, 86 
A. 668, 87 Conn. 31. 

99. N.Y. — Marsh v. Ne-ha-sa-ne 
Park Assoc., 42'N.Y.S. 996, 18 Misc. 
314, reversed on other grounds 49 
N.Y.S.' 384, 25 App.Div. 34.' 

X, U.S.—Reed v. Atchison, C.C.A. 
Okl., 276 E. 888, 


Ala.—St. Clair Springs Hotel Co. v. 
Balcomb, 108 So. 858, 861, 215 Ala. 
12, citing Corpus Juris. 

Ky.—Phillips v. American Ass'n, 82 

S.W.2d 456, 259 Ky. 402—Lanham 

V. Huff, 14 S.W.2d 402, 228 Ky. 139. 

2. Ky.—Stephenson Lumber Co. v. 
Hurst, 83 S.W.2d 48, 259 Ky. 747— 
Travis v. Bruce, 189 S.W. 939, 172 
Ky. 390. 

11 C.J. p 258 note 29. 

3. Ky.—^Krauth v. Hahn, 65 S.W. 
18, 139 Ky. 607, 23 Ky.L. 1261— 
Mayes v. Kenton, 64 S.W. 728, 23 
Ky.L. 1052. 

4. Ky.—Eordson Coal Co. v. Wells, 
53 S.W,2d 564, 245 Ky. 291—Pond 
Creek Coal Co. v. Hatfield, 16 S. 

W. 2d 442, 228 Ky. 806. 

5. Ky.—Philips v. Hopkins, 271 S.W. 
1075, 208 Ky. 769. 

6. Ky.—Mayes v. Kenton, 64 S.W. 
728, 23 Ky.L. 1052. 

7. Miss.—Cassedy v. Jackson, 45 
Miss. 397, explaining and Umiting 
Sessions v, Reynolds, 15 Miss. 130. 

11 C.J. p 258 note 34. •, 
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8. Ala.—^Hoyle v. Mann, 41 So, 835, 
144 Ala. 516. 

N.Y.—Jackson v. Demont, 9 Johns. 
55, 6 Am,D. 259. 

9. Miss.—Sessions v. Reynolds, 8 ‘ 
Miss. 139. 

Tenn.—Sewell v. Draughn, Ch.App., 
44 S.W. 210. 

Vt.—^Buckmaster v. Needham, 22 Vt. 
617. 

19. Ala.—^Williams v. Muckelroy, 
129 So. 476, 221 Ala. 531—Grayson 
V. Muckleroy, 124 So. 217, 220 
Ala. 182. 

11. U.S.—^Reed v. Atchison, C.C.A. 
Okl., 276 P, 888. 

Ala.—St. Clair Springs Hotel Co. v. 
Balcomb, 108 So. 858, 861, 215 Ala. 
12, citing Corpus Juris. 

Conn.—Lengyel v. Peregrin, 132 A. 

459, 104 Conn. 285. 

Ky.—Phillips v. American Ass’n, 82 
S.W.2d 456, 259 Ky. 402—Brown v. 
Martin, 39 S.W.2d 243, 239 Ky. 146. 
li C.J. p 256 note 99. 

12, Ala.-rTSt. Clair Springs Hotel Cq. 
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of title or ownership is, of course, essential to hos¬ 
tile possession, since in the absence thereof the pos- 
session would not be adverse but, unless required 
by an applicable statute in force at the time,^^ color 
of title in the person holding land adversely to the 
grantor thereof is not necessary to render the deed 
champertous.^5 While, in case color of title is 
required by statute, the title must be one which 
would sustain the claim, if valid,^® it is unneces- 
sary that-the title be valid.^*^ 

f. Time and Dnration of Possession 

The requisite adverse possession must exist at the 
time of the conveyance cfaimed to be champertous; but 
it need not have existed for the period prescribed by the 
statute of limitatlons or for any other specific length of 
time. 

It is not essential that the adverse possession 
should have continued for the period requisite to 
give title by adverse possession or for any specific 
length of time in order to make a sale and convey¬ 
ance of land possessed by another champertous;^^ 
it is necessary and sufficient that the requisite ad¬ 
verse possession exist at the time of the convey- 


ance^^ and also, as indicated infra § 33 a, at the 
time of a contract to convey where the conveyance 
is executed in performance of the contract. 

g. Grood Faith 

The authorities are conflicting on the question wheth- 
er adverse possession, to render a deed champertous, 
must be in good faith. 

The decisions are not in accord on the question 
whether the adverse possession which renders a 
deed champertous must be in good faith, some hold- 
ing it not necessary,2 0 while others hold it essen- 
tial.2i 

i. Extent of Possession 

The area of iand to which adverse possession extends 
and renders a champerty statute applicable is determined 
according to principies analogous to those applled in de- 
termlning the extent of the land to which title is ac- 
quired by adverse possession. 

Where a third person has actual possession of 
part of a tract of land, a deed to the whole tract 
is champertous to, and only to, the extent of the 
acreage actually possessed by the third person,^^ 


V. Balcomb, 108 So. 858, 861, 215 
Ala. 12, citing: Corpns Juris. 

Ky.—Phillips v. American Ass’n, 82 
S.W.2d 456, 259 Ky. 402—Roy v. 
Roy. 54 S.W.2d 362, 246 Ky. 36— 
Fordson Coal Co. v. Wells, 53 S.W. 
2d 564, 245 Ky. 291—Green v. 
Hammons, 22 S,W.2d 422, 232 Ky. 
59—Eliis V. Sparks, 285 S.W. 199, 

215 Ky. 316—^Layne v. Norman, 221 
S.W. 869, 188 Ky. 317—^Virginia 
Iron, Coal & Coke Co. v. Combs, 

216 S.W. 846, 186 Ky. 261. 

Okl.—McKoy v. Keel, 18 P.2d 277, 161 

Okl. 258—Huseman v. Rauch, 15 P. 
2d 60, 159 Okl. 296. 

11 C.J. p 259 note 42. 

SD.stake 

The rule making a deed void as 
against adverse claimant does not 
apply in the case of a mere en- 
croachment or overlap of a building 
resulting from a mistake as to the 
. boundary line.—^Hancoy Holding Co. 
V. Lambright, 133 So. 631, 101 Fla. 
128. 

13. U.S.—^Reed v. Atchison, C.C.A. 
Okl., 276 F. 888. 

Ky.—^Deupree v. Walker, 72 S.W.2d 
732, 255 Ky. 30. 

31 C.J. p 259 note 43. 

Possession must be under a claixn of 
right 

Conn.^Lengyel v. Peregrin, 132 A. 

459, 104 Conn. 286. 

Compliance with mle 
The taking of possession of land 
by the disseizor, managing the land 
as his own property, and taking 
rents, is of itself a'n assertion of 
title by the disseizor and satisfies 
the requirements of the rule.—Sear- 


les V. De Ladson, 70 A. 589, 81 Conn. 
133. 

14. N.T.—People v. Ladew, 170 N. 
Y.S. 196, 102 Misc. 595. 

11 C.J. p 259 note 48. 

15. Ala.—Gerald v. Hayes, 87 So. 
351, 205 Ala. 105. 

Ky.—Deupree v. Walker, 72 S.W.2d 
732, 255 Ky. 30—^Begley v. Era- 
smie, 265 S.W. 833, 205 Ky. 240, 
error dismissed Begley v. Erasime, 
47 S.Ct. 342, 273 U.S. 655, 71 L.Ed. 
825—Blalock v. Darnell, 229 S.W. 
1039, 191 Ky. 258. 

11 C.J. p 259 note 47. 

16. N.Y,—Fish v. Fish, 39 Barb. 613. 
11 C.J, p 260 note 49. 

Fuxported conveyance of freehold es- 
tate 

The color of title must purport to 
convey a freehold estate adverse to 
that under which the grantor in the 
champertous deed asserts his right 
to possession.—Gross v. Welwood, 90 
N.Y. 638—11 C.J. p 260 note 51. 
Desciiption 

A deed containing a description, 
the lines of which do not close, can- 
not be the basis of an adverse pos¬ 
session under a claim of title found- 
ed on a written instrument.—Green 
V. Horn, 101 N.E. 430, 207 N.Y. 489. 

17. N.Y.—People v. Ladew, 170 N.Y. 

S. 196, 102 Misc. 595. % 

11 C.J. p 260 note 50. 

18. Ky.—Fordson Coal Co. v. Col- 
lins, 104 S,W.2d 985, 268 Ky. 331 
—Stephenson Lumber Co. v. Hurst, 
83 S.W.2d 48, 259 Ky. 747—Phil¬ 
lips V. American Ass*n, 82 S.W.2d 
456, 259 Ky. 402. 
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Tenn.—^Kitchen-Miller Co. v., Kern, 
91 S.W.2d 291, 170 Tenn. 10. 

11 C.J. p 259 note 38. 

19. Ky.—^Edwards v. Clark, 88 S.W. 
2d 914, 261 Ky. 749—Marley v. 
Baumer, 63 S.W.2d 919, 250 Ky. 
682—Jones v. 0'Connell, 35 S.W.2d 
290, 237 Ky. 219—Pond Creek Coal 
Co. v. Hatfield, 16 S.W.2d 442, 228 
Ky. 80.6—^Lanham v. Huff, 14 S.W. 
2d 402, 228 Ky. 139—Pioneer Coal 
Co. V. Asher, 11 S.W.2d 116, 226 
Ky. 488—Cherry Bros. v. Tennes- 
see Cent. Ry. Co., 299 S.W. 1099, 
222 Ky. 79—^Roark v. Hogg, 292 S. 
W. 465, 219 Ky. 78—Spicer v. Ter- 
ry, 291 S.W. 727, 218 Ky. 448. 
Tenn.—Ferguson v. Prince, 190 S.W. 

548, 136 Tenn. 543. 

11 C.J. p 257 note 6, p 259 note 39. 
Abandoninent of possession prior to 
conveyance 

Where the actual possession of de¬ 
fendant, if any, and that of his im¬ 
mediate vendor, was abandoned be- 
fore plaintiff obtained his deed, the 
defense of champerty is unavailable. 
—Lanham v. Huff, 14 S.W.2d 402, 228 
Ky. 139. 

ao. Ala. — ^Bernstein v. Ames, 75 Ala. 
241—^Vandiveer v. Stickney, 75 Ala. 
225. 

21. N.Y.—Lambert v. Huber, 50 N. 
, Y.S. 793, 22 Misc. 462—^Livingston 

V. Peru Iron Co., 9 Wend. 511. 

22. Ky.—^Pond Creek Coal Co. v. 
Hatfield, 16 S.W.2d 442, 228 Ky. 
806. ’ 

11 C.J. p 260 note 54. 

Znclosnre by intmder 
Champerty statutes can be invoked 
in support of an intruderes claim to 
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unless he has color of title to the whole tract, in 
which case he is deemed to be in possession of, and 
the deed is champertous as to, ali land within the 
boundary described in the paper constituting his col¬ 
or of title,^^ or unless, according to the rule obtain- 
ing in one state, he has a well-marked or well-de- 
fined boundary and he claims to that boundary, in 
which case a champerty statute applies to all land 
inclosed by that boundary.^^ Possession of one lot 
or tract, or of part thereof, does not extend beyond 
the boundary thereof to an adjoining lot or tract, 
so as to render a conveyance of the latter champer¬ 
tous, where clearings, inclosures, or other indicia of 
possession do not extend onto the adjoining land.25 

§ 32. Application of Rules to Particular 

Holdings of Real Estate 

A person fn possession of real property may have 
such a status or interest, or bear such a relation to the 
true owner or owners, that his possession is not adverse 
within the meaning of the law relating to champertous 
conveyances. 

Possession of land by or under a person having 
a life estate, a dower or quarantine right, or other 
limited or contingent right, interest, or estate there- 
in is not such adverse possession as will render 
champertous a conveyance by the remainderman, 
heir, or other owner.26 The existence of an ease- 
ment in land is not such adverse possession by 
the servient tenant as to prevent the owner of the 
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dominant tenement from conveying the right of 
soil.27 Also, possession by a person who is estopped 
to deny the title of the actual owner is not such 
a holding as will affect a deed made by such own- 

er.28 

Possession by the state,-® by a public officer,^^ 
or by Indians existing as an independent nation®^ 
is not of that adverse character which will render 
a conveyance champertous. 

The possession of a bankrupt is not adverse to 
the trustee or assignee in bankruptcy,^^ the pos¬ 
session of the former owner or of his grantee after 
a judicial, execution, or tax sale of his land is not 
adverse to the purchaser,33 and the possession of a 
mere trespasser is not adverse to the title of the 
true owner,®^ within the meaning of the law of 
champerty. A joint possession with another person 
is not adverse to the other person.®® 

Possession of surface after severance of title to 
minerals or caves. Where, by prior conveyance or 
reservation, the title to minerals has been severed 
from title to the surface of land, a conveyance of 
the minerals is not rendered champertous by anoth¬ 
er person’s possession of the surface, as possession 
of the surface is not possession of the minerals or, 
if it is, it is only in trust for the benefit of the own¬ 
er of the minerals and hence is amicable, rather 
than hostile or adverse.®^ A like rule obtains where 


land only to the extent of whatever 
inclosure, if any, he had made at the 
time of the conveyance.—Fordson 
Coal Co. V. Collins, 104 S.W.2d 985, 
268 Ky. 331. 

23. Ky.—Lawhorn v. Hicks, 56 S.W. 
2d 996, 247 Ky. 205—^Pioneer Coal 
Co. v. Asher, 35 S,W.2d 285, 237 
Ky. 254—^Fordson Coal Co. v. Mar¬ 
cum, 268 S.W. 289, 206 Ky, 624. 

Tenn.—Kitchen-Miller Co. v. Kern, 
91 S.W.2d 291—Aliis v. Hunt, 294 
S.W. 509, 155 Tenn. 155, 

11 C.J. p 260 note 55. 

Even thoxLgli only a poxtion is in- 
clossd, possession under a recorded 
deed extends to the outside bound- 
aries as defined in the deed and is 
adverse so as to render a deed by a 
person out of possession champer¬ 
tous.—^Rader v. Howell, 54 S.W.2d 
914, 246 Ky. 261. 

24. Ky.—^Le Moyne v. Litton, 167 S. 
W. 912, 159 Ky. 652. 

25. Ky.—Stephenson Lumber Co. v. 
Hurst, 83 S.W.2d 48, 259 Ky. 747 
—^Elk Horn Coal Corporation v. 
Jacks Creek Coal Co., 43 S.W.2d 

' 13, 240 Ky. 769. 

Shack on city lot or lots 
The occupation of a shack on one 
or more City lots cannot be regarded 


as actual, or even constructive, pos¬ 
session of adjoining city lots which 
have no relation in appearance or oc¬ 
cupation with the property actually 
occupied.—^Kiowa Realty Co. v. Mole- 
naor, 165 N.Y.S. 131, 98 Misc. 694. 

26. Ala.—St. Clair Springs Hotel Co. 
V. Balcomb, 108 So. 858, 215 Ala. 
12 . 

Ky.—Marfs Ex^r v. Potts, 12 S.W.2d 
278, 227 Ky. 125—Williams v. Wil¬ 
liams, 10 S.W.2d 477, 226 Ky. 13. 
Tenn.—^Knox v. Keith, 9 Tenn.App. 
614, 

11 C.J. p 260 note 59. 

27. Ky.—Kevil v. Wilford, 104 S.W. 
348, 31 Ky.L. 1000. 

11 C.J. p 266 note 38. 

28. Ky. — Middleton v. Common- 
wealth, 254 S.W. 754, 200 Ky. 237 
—Travis v, Bruce, 189 SW. 939, 
172 Ky. 390. 

11 C.J. p 261 note 60. 

Estoppel hy judgmeut or admission 
of paramount title 

Ky.—Green v. Hammons, 22 S.W.2d 
422, 232 Ky. 59—^Tennis Coal Co. v. 
Sackett, 190 S.W. 130, 172 Ky. 729, 
Ann.Cas.l917B 629. 

11 C.J. p 261 notes 60 [a], 69. 70. 

29. N.Y.—Ostrander v. Bell, 192 N. 
Y.S. 262. 199 App.Div. 304. 

11 C.J. p 257 note 6 [a]. 
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30. Ark.—^Merrick v. Hutt, 15 Ark. - 
331. 

Ind.—Winstandley v. Stipp, 32 N.E. 
302, 132 Ind. 548—Ft Wayne, etc., 
R. Co. V. Mellett, 92 Ind. 535. 

N.Y.—Meigs v. Roberts, 59 N.Y.S. 
215, 42 App.Div. 290, reversing 54 
N.Y.S. 214, 24 Misc. 668. 

31. N.Y.—Jackson v. Hudson, 3 
Johns. 375, 3 Am.D. 500. 

11 C.J. p 262 note 83. 

32. Ky.—Buckler v. Rogers, 53 S. 
W. 529, 54 S.W. 848, 21 Ky.L. 
1265. 

33. Ky.—Colony Coal & Coke Cor¬ 
poration V. Olinger, 95 S.W.2d 597, 
264 Ky. 775, citing Corpus Juris. 

11 C.J. p 261 note 62, p 264 notes 
8, 9. 

34. N.Y.—Willey v. Greenfield, 71 

N.Y.S. 1046, 64 ' App.Div. 220. 

11 C.J. p 262 note 87. 

35. Ky.—Layne v. Norman, 221 S. 
W. S69, 188 Ky. 317—Virginia Iron, 
Coal & Coke Co. v. Combs, 216 S. 
W. 846, 18$ Ky. 261, 

36. Ky.—Smith v. Graf, 82 S.W.2d 
461, 259 Ky. 456-Franklin Fluors- 
par Co. V. Hosick, 39 S.W.2d 665, 
239 Ky. 454—Parmer v, R. C. Tway 
Coal .Co., 264 S.W. 743, 204 Ky. 

I 356—^Hoskins v. Northern Lee Oil 
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caves are separately owned.37 

Possession hy mortgagor or vendor, Ordinarily, 
the possession of land by a mortgagor or vendor, or 
those holding under him, after the execution of the 
mortgage or conveyance, is not adverse to the mort- 
gagee or the grantee, so as to avoid conveyances 
made by the latter.^^ Possession of the grantor is 
consistent with, and not hostile to, the title which he 
has conveyed;^^ it is deemed to be the possession 
of either a tenant or trustee of the grantee; and 
only an explicit disclaimer of such a relation and a 
notorious assertion of right in himself will change 
the character of such possession, and render the 
grantee^s conveyance to a third party champer- 
tous.*^® 

However, the rule that possession by the vendor 
after his conveyance is deemed to be amicable to 
the title he conveyed does not extend to adjoining 
land which he did not convey; and a subsequent 
conveyance of such adjoining land by the vendee, 
when it is possessed by the vendor, is champer- 
tous.^^ Also, it has been said that possession by 
the grantor of a part of the land conveyed may be 
so adverse to the grantee as to invalidate a convey¬ 
ance by the latter to a third person of the part so 
held adversely.'^^ After payment of the debt se- 
cured by a mortgage the possession of the mortga¬ 
gor will be deemed so far adverse to the grantor 
as to avoid a conveyance made by the latter.'^^ 

Possession by tenant or licensee. The possession 
of a tenant or licensee is presumptively not adverse 
to his lessor or licensor,^^ and can become so only 


by a ciear and unequivocal disclaimer brought to 
the notice of him under whom he holds.^5 
tornment by a tenant to a stranger, without the con- 
sent of the landlord under whom he entered and 
not pursuant to any judicial decision, is void, and 
the holding of a tenant so attorned will be treated 
as the possession of the person under whom he en- 
tered;^® but where the landlord^s right has been 
terminated by execution sale subsequent to the lease, 
the law terminates the tendency and justifies the 
tenant in attorning to the execution purchaser with¬ 
out waiting for eviction.^'^ It has been held that a 
champerty statute does not apply, in case of a ten¬ 
ant claiming adverse possession, until his title is 
matured by adverse holding for the period of time 
required by the statute of limitations.^8 

Possession by tenant in common or his grantee, 
The possession of a tenant in common is not pre- 
sumed to be, nor ordinarily regarded as, adverse to 
his cotenant;^® but it may be so in fact,50 even 
though the cotenant is an infant;^^ and posses¬ 
sion under a deed given by a tenant in common or 
joint tenant is adverse to the other tenant.®^ 

Possession by vendee under exeeutory contract, 
According to the weight of authority, the posses¬ 
sion of a vendee holding under an exeeutory con- 
tract of purchase is not adverse to that of his ven¬ 
dor until he has performed the conditions' of the 
contract or repudiated his vendee’s title,53 the pos¬ 
session of the vendee being in law that of the ven¬ 
dor and until performance the vendor may make 
a valid deed of conveyance effectual as against the 


& Gas Co., 240 S.W. 377, 194 Ky. 
628. 

OIvl.—Barker v. Campbell-Ratcliif 
Land Co., 167 P. 468, 64 Okl. 249, 
L.R.A.191SA 4S7. 

11 C.J. p 258 note 24. 

37. Ky.—C^x v. Colossal Cavem Co., 
276 S.W. 540, 210 Ky. 612. 

38. Ky.—Middleton v. Common- 
wealth, 254 S.W. 754, 200 Ky. 237. 

Okl.—^^Volverine Oil Co. v. Parks, 
193 P. 624, 79 Okl. 318. 

11 C.J. p 261 note 63. 

39. Ky.—Behrens v. Crawford, 108 
S.W. 288, 32 Ky.L. 1281. 

40. Okl.—Wolverine Oil Co.v. Parks, 
193 P. 624, 79 Okl. 318. 

Possession by privies of vendor 
Where a vendor has remained in 
possession, his privies, succeeding to 
such possession, before they can as- 
sert adverse possession or avoid ‘a 
conveyance of the land by the ven¬ 
dee as champertous, must make open 
demonstration of their claim suffi¬ 
cient to , give notice to the actual 
owner of the adverse character of 


their holding', and such as reasonably 
to put a purchaser on notice there- 
of.—Travis v. Bruce, 189 S.W. 939, 
172 Ky. 390. 

41. Ky.—^Mitchell v. Scottow, 60 S. 
W.2d 971, 249 Ky. 391. 

42. Vt.—Robinson v. Douglass, 2 
Aik. 364. 

43. N.Y,—^Lane v. Shears, 1 Wend. 
433. 

44. Ky.—Terry v. Johnson, 140 S.W. 
541, 145 Ky. 395. 

11 C.J. p 261 note 73. 

45. N.Y.—Church v. Schoonmaker, 
22 N.E. 575, 115 N.Y. 570, affirm- 
ing 42 Hun 225. 

11 C,J. p 262 note 74. 

4S. Ky.—Turner v. Thomas, 13 
Bush 518. 

47. Ala.—Griffin v. Dauphin, 31 So. 
849, 133 Ala. 543. 

48. Ky.—Smith v. Seaton, 1 Ky.Op. 
494. 

49. Ky.—Hazard Coal Corporation v. 
Getaz, 29 S.W.2d 573, 234 Ky. 
817. 

11 C.J. p 261 note 71. 
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50. Okl.—^Wirick v. Nance, for Use 
and Benefit of Wimbish, 62 P.2d 
997, 178 Okl. 180. 

51. Okl.—^Wirick v., Nance, for Use 
and Benefit of Wimbish, supra. 

52. Ala.—Berry v. Tennessee, etc., 
R. Co., 33 So. 8, 134 Ala. 618. 

11 C.J. p 261 note 72. 

53. S.D.—Fitzgerald v. Miller, 63 N. 
W. 221, 7 S.D. 61. 

11 C.J. p 262 note 77. 

Analogous sitnation 

The possession of a person who 
has assigned a survey and had a pat¬ 
ent issued to the assignee as securi- 
ty, and who is looking to the paten- 
tee for title, is, until the debt is paid, 
amicable, rather than adverse, to 
the patentee and does not invalidate 
a conveyance from the patentee to a 
third person,- it is analogous to a 
holding under a bond for title.— 
Blk Horn Coal Cprporation v. Jacks 
Creek Coal Co., 43 S.W.2d 13, 240 
Ky. 769. 

54. N.D.—Schneller v. Plankinton, 
98 N.W. 77, 12 N.D. 561. 
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vendee.55 There are, however, decisions which ap- 
parently hold the contrary;56 and in any event 
after the vendee has received a conveyance his pos- 
session becomes adverse.^^ 

Holding obtained by fraud. In some States pos~ 
session under a deed procured by fraud is not re- 
garded as adverse, so as to render a subsequent deed 
champertous;®^ but in another state, wherein the 
law of champerty is statutory and contains no ex- 
ception rendering it inapplicable where the adverse 
holding is accomplished by fraud, fraud is regarded 
as immaterial in a case involving a violation of the 
champerty statute.59 

§ 33. - Alienations and Contracts Prohib- 

ited 

a. Purpose and tendency 

b. Form and nature 

c. Subject matter 

d. Parties 

e. During pendency of litigation 
a. Purpose and Tendency 

An allenation is prohibited oniy when it has a tend¬ 
ency to stir up litigation or is within the spirit and policy 
of a champerty statute and not when it is made in per- 
formance of a duty or obiigation to convey which arose 
prior to adverse possession by a third person or by opera- 
tion of law. 

Generally speaking any alienation which has a 
tendency to stir up litigation or is within the spirit 
of a champerty statute is prohibited,^® Converse- 
ly, an alienation not within the spirit and policy of 


a champerty statute will be upheld wherever pos- 
sible, unless it is clearly and manifestly within its 
terms.®^ Champert}* statutes are construed not to 
bar conveyances by grantors under legal or equita- 
ble duty or obiigation to convey where such duty 
or obiigation arose prior to adverse possession by 
a third person, or by operation of law, as no litigious 
intent is imputable in either case and the statutes 
are not intended to abrogate nonchampertous 
rights.®2 Accordingly, where the continued exist- 
ence of a Corporation and its continued ownership 
of real estate would be contrary to the constitution 
and laws of the state, and it is in the bona fide proc- 
ess of dissolution, a conveyance made by it, in the 
accomplishment of such dissolution and division 
of assets, of land to one stockholder is not cham- 
pertous, even though the land is adversely possessed 
by a third person;®^ a deed to land in the adverse 
possession of a third person is not invalid where it 
is executed in performance of a lawful contract en- 
tered into when the land was not so held;®^ and a 
deed is not invalid where it is executed to correct 
mistakes in a conveyance made before the com- 
mencement of the adverse possession.®^ 

Conveyance with consent of occupant. Where a 
person holding lands adversely assents to a convey¬ 
ance or mortgage thereof to a third person, the 
transaction is not champertous.®® 

b. Form and Nature 

A reconveyance op quitclaim deed may be cham- 
pertous, and so may a mortgage, in some States, and cer- 
tain classes of contracts. The passage of titie by devise 


55. Fla,—Smith v. Klay, 36 So, 54, 
47 Fla. 216. 

56. Ala.—Alabama State Land Co, v. 
Matthews, 53 So. 174, 168 Ala. 200, 

Ga.—Heard v. Phillips, 31 S.E. 216, 
101 Ga. 691, 44 L.R.A. 369. 

57. Fla.—Smith v. Klay, 36 So. 54, 
47 Fla. 216. 

N.Y.—Towle V. Remsen, 70 N.Y, 303 
—Jackson v. Johnson, 5 Cow. 74, 
15 Am.D. 433. 

58. Ky.—Daniel v. McHenry, ,4 

Bush 277. 

N.Y.—McMahon v. Allen. 35 N.Y. 
403, 3 Abb.Pr.,N.S., 74, 32 How.Pr. 
‘313, reversing 34 Barb. 56, 12 Abb. 
Pr. 275—Moody v. Moody, 16 Hun 
189—Livingston v. Peru Iron Co., 
9 Wend. 511. 

11 C.J. p 262 note 88. 

59. Okl.—Wirick v. Nance, for Use 
and Benefit of Wimbish, 62 P.2d 
997, 178 Okl. 180. 

60. Conn.—Sherwood v. Waller, 20 
Conn. 262. 

11 C.J. p 262 note 90. 

61. Okl.—Flesher v. Callahan, 122 P. 
489. 32 Okl. 283. 

11 C.J. p 263 note 91. 


62. Okl.—"Warner v. Wickizer, 160 P. 
885, 61 Okl. 200. 

63. Okl.—^Warner v. Wickizer, su¬ 
pra. 

64. Ky.—Campbell v. Embry, 95 S. 
W.2d 20, 264 Ky. 536—Bolton v. 
Sears, 78 S.W.2d 914, 915, 257 Ky. 
676, citing Corpxis Juris—Ken- 
tucky Union Co. v. Hevner, 275 S. 
W. 513, 210 Ky. 121. 

N.Y.—People v. Ladew, 143 NE. 
238, 237 NY. 413, reversing 197 
NY.S. 937, 204 App.Div. 903. 

11 C.J. p 266 note 30. 

Matters requisite to applicatiou of 
rule 

(1) It is only when a deed is made 
to carry into effect a prior under- 
standing or contract, made when the 
land was not adversely held, that the 
deed is not champertous as to those 
having adverse possession at the 
time of its execution.—^Day v. Hicks, 
Ky., 124 S.W. 805. 

(2) In one case, wherein it was 
said that the rule contemplates an 
enforceable contract, that is, a writ- 
ten contract, it was held that, re- 
gardless of whether the contract 
was in .writing or paroi, the deed 
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in question was champertous, there 
having been adverse possession not 
only at the time of the execution 
of the deed, but also prior to the 
making of the contract to purchase. 
—^Wallace v. Neal, 11 S.W.2d 1002, 
227 Ky. 30. 

Principle does uot apply to fore- 
closure sale by the trustee under a 
deed of trust, as the purchaser un¬ 
der such a sale has no interest until 
he buys at the sale.—^Knox v. Keith, 
9 Tenn.App. 614. 

65b NY.—Coleman v. Manhattan 
Beach Impr. Co., 94 NY. 229, af- 
firming 26 Hun 525. 

11 C.J. p 266 note 32. 

Inclusion of additioual land 

A deed given in lieu' of a prior deed 
is within a champerty statute to the 
extent that it includes additional 
property in the possession of a third 
person under an adverse claim.— 
Howard v. Howard, 38 S.W.2d 441, 
238 Ky. 533. 

66. Ky.—Small v. Drabell, .7 Ky.Op. 
181. 

Tenn.—Mcintire v. Patton, 9 
Humphr. 447. 

11 C.J. p 267 note 46. 
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descent, or by conveyance under decree of court or 
pursuance of a Judicia! or offlctal sale, is not cham- 
irtous. 

A quitclaim deed by a person out of possession 
such an alienation as is prohibited where the land 
held adversely by a third person.®'^ Also, a re- 
)nveyance may be champertous,^^ but is held not 
I be so where it conveys nothing, as where, by rea- 
m of champerty or some other cause, the original 
)nveyance was void.^^ A mortgage or assignment 
lereof while the real property mortgaged is ad- 
irsely held by a third person is champertous,'^® 
ccept in jurisdictions wherein a mortgage is held 
ot to be a conveyance'^^ or the giving of a mort- 
age on land adversely held by another is expressly 
Lithorized by statute.'^^ 

Neither at common law nor under statute does a 
ile prohibiting sales or conveyances of lands ad- 
ersely held by a third person apply to the passage 
f title by descent^S or devise*^^ or to judicial or 
fficial sales or conveyances executed in pursuance 
lereof or under a decree of court.However, 
champerty statute has been held to apply in the 
ase of a religious Corporation making a conveyance 
ursuant to an order of court obtained on its appli- 
atioh.'^® A court of chancery has no general pow- 
r to order a sale of property adversely claimed on 


the application of one of the contestants and a 
title which is champertous remains so notwithstand- 
ing a judicial sale.*^® 

Contracts. An agreement is champertous where 
the consideration therefor is a conveyance of land 
adversely held,'^^ a share of the proceeds of a sale 
of land so held,^® or a share of the land itself on its 
recovery.Si On the other hand, an agreement to 
buy land and to convey an undivided interest to an¬ 
other who is then to bring suit for its recovery and 
to pay his share of the costs is not champertous.-^- 
Similarly, a purchase of land under an agreement 
whereby the purchaser is to pay a certain price, if 
he can recover it from those in adverse possession, 
the proceedings to be instituted in the purchaser’s 
name and at his expense, is valid.^^ 

c. Subject Matter 

Any right, title, or Interest fn land may constitute 
the subject matter of a prohibited conveyance thereof 
when the land is held adversely by a third person. 

During adverse possession by a third person, a 
conveyance of standing timber,^^ an estate in solid 
minerals,^^ a life estate,^® or the right of dower^*^ 
or curtesy,^^ may be champertous; but it is other- 
wise as to a sale or conveyance of equitable inter- 


r. Ky.—Frasure v. Northern Coal 
& Coke Co., 225 S.W. 479, 189 Ky. 
574. . 

r.Y.—Ruocchio v. Golod, 262 N.Y.S. 
98, 237 App.Div. 912. 
ikl,—^Anicker v. Harrison, 256 P. 
39, 125 Okl. 21. 

1 C.J. p 267 note 54. 

8. Tenn.—Gass v. Malony, 1 

Humphr. 452. | 

'"a.—Martin v. Flowers, 8 Lei&h 158, i 
35 Va. 15 S. I 

1 C.J. p 267 note 55. 

8. Ky.—^Arrington v. Sizemore, 43 
S.W.2d 699, 241 Ky. 171—Holliday 
V. "tennis Coal Co., 286 S.W. 773, 
215 Ky. 551. 

0. Tenn.—^Knox v. Keith, 9 Tenn. 
App. 614. 

1 C.J. P 267 note 49. 

1. Conn.—^Harral v. Leverty, 50 
Conn. 46, 47 Am.R. 608—Leonard 
V. Bosworth, 4 Conn^ 421. 

1 C.J. p 267 note 50. 

2. N.D.—State Pinance Co. v. Hal- 
stenson, 114 N.W. 724, 17 N.D. 145. 

3. Tenn.—Knox v. Keith, 9 Tenn. 
App. 614. 

1 C.J. p 267 note 47. 

L N.Y.—People v. Ladew, 143 N.E. 
238, 237 N.Y. 413, reversing 197 
N.Y.S. 937, 204 App.Div. 903. 

L C.J. p 267 note 48. 

5, Ga.—^^VilliaInson v. Key, 176 S. 
E. 373, 179 Ga. 502. 

:y.—Chapman v. Hounshell, 79 S.W. 


2d 685, 258 Ky. 214—Flinn v. 

Blakeman, 71 S.W.2d 961, 254 Ky. 
416—Wilson v. Chappell, 51 S.W.2d 
669, 244 Ky. 521—Pordson Coal Co. 

V. Mills, 27 S.W.2d 382, 234 Ky. 64 
—Lashley v. Duvall, 11 S.W.2d 708, 
226 Ky. 685—Golden v. Blakeman, 
3 S.W.2d 1095, 223 Ky. 517—Mor¬ 
gan V. Big Woods Dumber Co., 249 
S.W. 329, 198 Ky. 88—^Anderson v. 

• Daugherty, 207 S.W. 474, 182 Ky. 
800. 

N.Y.—People v. Ladew, 143 N.E. 238, 
237 N.Y. 413, reversing 197 N.Y.S. 
937, 204 App.Div. 903. 

Okl.—Drennan v. Harris, 161 P. 781, 
67 Okl. 313, rehearing denied 170 P. 
500, 67 Okl. 313. 

Tenn.—^Knox v. Keith, 9 Tenn.App. 
614. 

11 C.J. p 263 note 4, p 264 note 5— 
35 C.J. p 11 note 54. 

76. N.Y.—Christie v. Gage, 71 N.Y. 
189, afRrming 2 Thomps. & C. 344. 

77. Mich.—Earl v. Jacobs, 142 N. 

W. 1079, 177 Mich. 163. 

Property of decedent see C.J.S. title 

Exeeutors and Administrators § 
551, also 24 C.J. p 565 note 8- 
p 566 note 15. 

78. Ky.—Anderson v. Daugherty, 
207 S.W. 474, 182 Ky. SOO. 

79. Ind.—Martin v. Face, 6 Blackf. 
99. 

Ky.—Breckinridge v. Moore, 3 B.Mon. 
629. 


N.Y.—Witter v. Blodget, 4 N.Y.Leg. 
Obs. 263—Vallett v. Parker, 6 
Wend. 615—Whitaker v. Cone, 2 
Johns.Cas. 58. 

11 C.J. p 263 note 95 [a]. 

80. N.Y.—Belding v. Pitkin, 2 Caines 
147. 

81. Ga.—Johnson v. Hilton, 23 S.E. 
841, 96 Ga. 577. 

111.—Burton v. Perry, 34 N.E. 60, 146 
ni. 71. 

11 C.J. p 263 note 95. 

82. Mo.—Moore v. Ringo, 82 Mo. 
468. 

83. 111.—Torrence v. Shedd, 112 111. 
466. 

N.C.—Nichols V. Bunting, 10 N.C. 
86 . 

11 C.J. p 263 note 98. 

84. Ky.—Stephenson Lumber Co. v. 
Hurst, 83 S.W.2d 48, 259 Ky. 747. 

85. Ky.—Elkhorn Coal Corporation 
V. Bradley. 288 S.W. 326, 216 Ky. 
599. 

86. XJ.S.—Webster v. Gilman, C.C. 
Me., 29 F.Cas.No.17,335, 1 Story 
499. 

Assignment of lease for lives 
N.Y.—^Mosher v. Yost, 33 Barb. 277. 

87. Ky.—^Bridgewater v. Byassee, 93 
S.W. 35, 29 Ky.L. 377—Kinsolving 
V. Pierce, 18 B.Mon. 782. 

11 C.J. p 266 note 33. 

88. N.Y.—^Vrooman v. Shepherd, 14 
Barb. 441. 
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ests,^^ easements, incorporeal hereditaments, or 
rights appurtenant to land.®® 

Indian lands. The alienation of restricted Indian 
lands is controlled by congressional enactments, as 
stated in the C.J.S. title Tndians § 54, also 31 C.J. 
p 513 note 82-p 516 note 12, and is not subject to 
state statutes against champerty.^i 

d. Parties 

WIth a few exceptrons under the law of partlcular 
States, a sale or conveyance, during adverse possession by 
a thlrd person, may be champertous when made by an 
administrator, a patentee, a tenant In common, other 
than to another tenant In common, and a trustee, other 
than to the cestui que trust; but it is not champertous 
when made by or to the state or by an infant after dis- 
affirmance of a prior conveyance. 

AdministrQ'tor. Under the express prohibition of 
some statutes, an administrator cannot lawfully sell 
property held adversely to the estate by a third per- 
son.92 Such a prohibition, even if applicable to 
sales by executors, do es not extend to a sale by ex- 
ecutors to whom the testator devised property in 
trust with authority to sell.^^ 

Corporcirtion and individual. Where a champerty 
statute is intended to apply both to the seller and 
the purchaser, the fact that there may be a techni- 
cal difficulty in punishing a* Corporation which exe- 
cuted an instrument does not relieve an individual 
who received the instrument from the statuto ry 
punishment, penalty, or forfeiture.^^ 


Infant after disaffirm&nce. According to some 
decisions one who is in possession of lands as a pur¬ 
chaser from an infant does not hold adversely to 
the infant within the meaning of the law against 
champerty and his possession does not render void 
a conveyance by the infant to another after he at- 
tains majority;95 but there are decisions to the 
contrary.96 Of course if the elder grantee has nev- 
er been in possession, the second conveyance is val- 
id.97 

Nonresident. Under a statute providing that a 
conveyance by a nonresident shall not be void when 
at the time of such conveyance the lands are not 
adversely. held under deed, devise or inheritance, a 
nonresident may lawfully convey lands held ad¬ 
versely at the time of the sale where the possession 
is a mere naked possession without title t)ut a 
sale by a nonresident is champertous where the 
lands are held adversely under color of title,such 
as a chancery decree vesting title.^ 

Patentees. The purchase by a junior patentee of 
the title of the elder patentee to lands held adversely 
to the latter is champertous.^ 

PurcJiaser at jiidicial or official sale. Except 
where the conveyance is to one for whom he pur- 
chased,^ a conveyance by a purchaser at a judicial, 
execution, or tax sale is champertous when it is 
made during adverse possession by a third person,^ 


09. Va.—^Allen v. Smith, 1 Leigh 
231, 28 Va. 231. 

11 C.J. P 266 note 39. 

Sqnity of redemption 
N.Y.—People v. Ladew, 143 N.E. 238, 
237 N.Y. 413, reversing 197 N.Y.S. 
937, 204 App.Div. 903. 

11 C.J. p 266 note 40. 

90. N.Y.—People v. Ladew, supra. 

11 C.J. p 266 note 37. 

Oil and gfas rigfhts 
A champerty law is not applicable 
to an oil and gas lease, or a coh- 
veyance of oil and gas rights, which 
is construed to be merely the grant 
of an exclusive license or an incor¬ 
poreal hereditament. 

U.S.—Guftey-Gillespie Oil Co. v. 
Wright, C.C.A.Okl., 281 F. 787— 
Etchen v. Cheney, Okl., 235 P. 104, 
148 C.C.A. 598. 

Okl.—Janeway v. Whitakpr, 233 P. 
197, 106 Okl. 83—State v. Welch, 
184 P. 786, 16 Okl.Cr, 485. 

91. Okl.—Jenson v. Ward, 41 P.2d 
255, 171 Okl. 279—Denney v. Akers, 
247 P.’34, 117 Okl. 274—Bowling 

V. Beaver, 229 P. 501, 102 Okl. 286, 
error dismissed 46 S.Ct. 17, 269 U. 
S. 527, 70 L.Ed. 395—Culp v. Bron- 
augh, 224 P. 175, 97 Okl. 198— 
Clark V. Sharum, 217 P. 445, 91 


Okl. 273—Sells v. Butts, 190 P. 863, 
79 Okl. 36—Sells v. Mooney, 190 P. 
863, 79 Okl. 35—Sells v. Mooney. 
190 P. 861, 79 Okl. 34—Canfield v. 
Jack, 188 P. 1040, 78 Okl. 127, cer¬ 
tiorari denied Canfield v. Cornelius, 
40 S.Ct. 586, 253 U.S. 493, 64 L.Ed. 
1029—Sanders v. Melson, 174 P. 
755, 73 Okl. 33—Thompson v. Rid- 
dle, 171 P. 331, 69 Okl. 115—Ham- 
mett V. Montgomery, 170 P. 689, 67 
Okl. 235—^Nivens v. Adams, 170 
P. 473—Murrow Indian Orphans’ 
Home V. McClendon, 166 P. 1101, 
64 Okl. 205—Miller v. Grayson, 166 
P. 1077, 64 Okl. 122, affirming 165 
P. 133—Stoval v. State, 187 P. 815, 
17 Okl.Cr. 677—Pitt v. State, 180 P. 
383, 16 OkLCr. 15. 

11 C.J. p 255 note 95 [b] (2). 

Conveyance by person other than 
allottee or his heirs is not within 
the rule.—McCormick v. Stonebraker, 
270 P. 1098, 133 Okl. 34. 

92. Ga.—^Williamson v. Key, 176 S. 
E. 373, 179 'Ga. 502—Driggers v. 
Moore, 137 S.E. 14, 163 Ga. 754— 
Booth V. Young, 99 S.E. 886, 149 
Ga. 276—Youmans v. Edenfield, 137 
S.E. 288, 36 Ga.App. 529—Edenfield 
V. Rountree, 126 S.E. 731, 33 Ga. 
App. 444. 


93. Ga.—Chattanooga Iron & Coal 
Corporation v. Shaw, 122 S.E. 597, 
157 Ga. 869. 

94. Conn.—Emerson v. Goodwin, 9 
Conn. 422. 

9& Ky.—^Miller v. Edwards, 220 S. 

W. 1056, 187 Ky. 827. 

11 C.J. p 265 note 14. 

96. Ga.—^Harrison v. Adcock, 8 Ga. 
68—Harris v. Cannon, 6 Ga. 382. 

NC.—Murray v. Shanklin, 20 N.C. 
357. 

97. N.Y.—Jackson v. ^Burchin, 14 
Johns. 124. 

98. Tenn.—Hardwick v. Beard, 10 
Heisk. 659—McCoy v. Williford, 2 
Swan 641. 

99. Tenn.—^Whitesides v. Martin, 7 
Yerg. 384. 

1. Tenn.—Bleidorn v. Pilot Moun- 
tain Coal, etc., Co., 15 S.W. 737, 
89 Tenn. 166, 204—Saylor v. Stew- 
art, 2 Heisk. 510. 

2. Ky.—Bowling v. Roark, 24 S.W. 
4, 15 Ky.L. 499. 

3. Okl.—^Webb v, Ketcham, 12 P.2d 
191, 157 Okl. 294. 

11 C.J. p 264 note 7 [a]. 

4. Ala.—Bbrnstein v. Humes, 60 
Ala. 582, 31 Am.R. 52. 

11 C.J. p 264 note 7. 
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it not when it is made during continued posses- 
on by the former owner whose title was divested 
Y the sale, or by some one claiming under him,® 
s, according to the rule stated supra § 32, such pos- 
ission is not adverse to the purchaser. 

Tenant in common or coparcener. Conveyances 
y tenants in common or coparceners of land ad- 
ersely held by their cotenants are, according to the 
reight of authority, champertous, where it is shown 
y certain and satisfactory evidence that the ten- 
nt in possession has, by specific and unequivocal 
cts, renounced his allegiance to his cotenants.® 
dkewise, a conveyance made by a tenant in com- 
lon while the land is adversely held by a grantee 
f his cotenant is invalid.'^ According to some au- 
[lorities, however, the possession of a tenant in 
ommon of land, who has ousted his cotenant and 
olds adversely to him, will not impair a convey- 
nce by the cotenant of his share.® At any rate, 
here is no champerty in the absence of acts equiv- 
lent to ouster and a conveyance by one tenant in 
ommon to his cotenant of his undivided interest in 
and held adversely is not champertous.^® 

Trustee and cestui que trust. When a trust re- 
ation subsists between the parties, a conveyance by 
:ither that merges the legal and equitable estates is 
^alid, although the land is in the actual adverse 
)Ossession of a third person.^^ On the other hand, 
. conveyance by the trustee to a third person is 
hampertous where at the time of the conveyance 
here is a holding of the property by the cestui que 
rust which is in fact adverse to the trustee. 

The state, The common-law rule and the stat- 

Ky.—Colony Coal & Coke Corpo¬ 
ration* v. Olinger, 95 S.W,2d 597, 

264 Ky. 775. 

Cenn.—^Allemannia Pire Ins. Co. v. 

York, 65 S.W.2d 838, 16 Tenn.App. 

167. 

.1 C.J. p 264 note 10. 

J. Ky.—Miller v. Edwards, 220 S.W. 

1056, 187 Ky. 827. 

L1 C.J. p 265 note 26. 

^ Ky.—^Adkins v. Whalin, 7 S.W. 

912, 87 Ky. 153, 10 Ky.L. 17, 12 
Am.S.R. 470. 

'T.Y.—Jackson v. Smith, 13 Johns. 

406. 

S. Ind.—^Elliott V. Frakes, 90 Ind. 

389—Patterson v. Nixon, 79 Ind. 

251. 

1 . Okl.—^Longfellow v. Byrne, 174 
P. 745, 68 Okl. 314. 

0. Ky.—^Nelson v. Gregory, 91 S. 

W.2d 29, 262 Ky. 740—Moore v. 

Pauley, 61 S.W.2d 1106, 250 Ky. 156 
—^Alexander v. Duncari, 57 S.W.2d 
58, 247 Ky. 422—Pond Creek Coal 
Co. V. Hatfield, 16 S.W.2d 442, 228 


utes making conveyances of land held adversely 
champertous do not apply to conveyances made by 
the state, since the state is incapable of bcing dis- 
seized;!^ and it has been held that a statute, mak¬ 
ing it a misdemeanor to sell a title to land unless 
the grantor has been in possession or has taken the 
rents and profits thereof for a year before the cov- 
enant to convey was made, does not apply where 
the title of the grantor comes directly from the 
state but it seems that a grant by one state may 
be champertous as to another state and the fact 
that a champertous conveyance is made by the ex- 
ecutive ofificers of a state will not purge it of that 
vice, as being an act of the state, since only an ex- 
ercise of legislative power can accomplish that re¬ 
suit.^® An amendment of a statute so as to make 
it inapplicable to grants to the state, directly or by 
mesne conveyance, provides for a transfer of title 
and not merely for a change in procedure, and 
therefore must be construed as prospective only.^^ 

e. During Pendency of Litigation 

A conveyance of land while it is in litigation may 
be champertous under statute, but not otherwise when 
bona fide. 

By virtue of statute, the taking of a conveyance 
of land may be prohibited when the land is in liti¬ 
gation, the grantor is out of possession, and the 
grantee has knowledge of the pendency of the suit 
and the grantor’s lack of possession.^® In the ab¬ 
sence of statute, a bona fide conveyance of land in 
dispute made by plaintiff after the commencement 
of the suit is not void for champerty or mainte- 
nance.^® 

Johns.Cas. 417—Whitaker v. Cone, 
2 Johns.Cas. 58. 

16. N.Y.—People v. New York, 10 
How.Pr. 289, reversed on other 
grounds 28 Barb. 240, 17 How.Pr. 
5$. 

17. N.Y.—People v. Ladew, 143 N. 
E. 238, 237 N.Y. 413, reversing 197 
N.Y.S. 937, 204 App.Div. 903. 

Contrary view People v. Ladew, 
170 N.Y.S. 196, 102 Misc. 595. 

18. Okl.—Cox V. Powler, 283 P. 995. 
141 Okl. 110—^Warner v. Wickizer, 
160 P. 885, 61 Okl; 200. 

11 C.J. p 267 notes 43, 45. 

Knowledge by grantee of pendency 
of the suit is essential to avoidance 
of the deed.—Hammett v. Montgom- 
ery, 170 P. 689, 67 Okl, 235. 

19. Ky.—^Pond Creek Coal Co. v. 
Hatfield, 16 S.W.2d 442, 228 Ky. 
806—Frasure v. Northern Coal & 
Coke Co.. 225 S.W. 479, 189 Ky. 
574. 

11 C.J. p 266 note 42. 


Ky. 806—Perry v. Wilson, 208 S.W. 
776, 183 Ky. 155. 

Okl.—Smith v. Braley, 184 P. 586, 76 
Okl. 220. 

11 C.J. p 265 note 29. 

11. Okl.—^Warner v. Wickizer, 160 
P. 885, 61 Okl. 200. 

11 C.J. p 266 note 41. 

Deed by trustee to cestni (^ne trust 
Ky.—Morgan v. Big Woods Lumber 
Co., 249 S.W. 329, 198 Ky. 88. 

12. Ky.—Cyrus v. Holbrook, 106 S. 
W. 300, 32 Ky.L. 466. 

13. N.Y.—Saranac Land, etc., Co. v. 
Roberts, 109 N.Y.S. 547, 125 App. 
Div. 333, affirmed 88 N.E. 753, 195 
N.Y. 303. 

11 C.J. p 265 note 22. 

14. N.Y.—Meigs v. Roberts, 59 N.Y. 
S. 215, 42 App.Div. 290, reversing 
54 N.Y.S. 214, 24 Misc. 668, and re¬ 
versed on other grounds 56 N.E. 
838, 162 N.Y. 371, 76 Am.S.R. 322. 

15. N.Y.—^Woodworth v. Janes, 2 
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CHAMPEBTY AND MAINTENANCE 


§ 34. - Validity or Invalidity of Title of 

Grantor or Adverse Claimant 

The champertous character of a conveyance does 
not turn on the validity or invalidity of the title of the 
grantor or of the occupant. 

The validity or the invalidity of the title of the 
grantor or of the person in possession is immate- 
rial.^^ The possession of the vendor is the fact on 
which the question of a violation of the rule turns.^i 

§ 35. Other Champertous Transactions 

The solicitatlon of claims by or for an attorney, the 
furnishing of attorneys by a layman, the division of an 
attorney’s fee with a layman, and other transactions 
wherein a person interferes officiously for the purpose of 
increasing or contlnuing litigatlon may be wlthin the 
condemnatlon of the principies of champerty or main- 
tenance or statutes specificaily deaiing therewith. 

Any contract which in its nature tends to increase 
litigation, multiply contcntions, unsettle the peace 
and quiet of a community, set one neighbor against 
another, give one litigant an advantage over anoth- 
er, or induce witnesses or parties to resort to per- 
jury or subornation of perjury or to the commis- 
sion of any other crime or offense against the laws 
of the commonwealth, is champertous and against 

ni OPEEATION AND E 
§ 36. Prohibited Contracts in General 

Regardiess of its form, an agreement which is cham¬ 
pertous In fact is void. 


§ 35 

public policy.22 Conversely, a contract or agree¬ 
ment will not be within the condemnation of the 
principies of champerty or maintenance unless the 
interference by the person charged therewith is 
clearly officious and for the purpose of stirring up 
strife or continuing litigation.23 

Soliciting legal husiness or furnishing attorneys^ 
While a statute prohibiting attorneys from person- 
ally soliciting claims, or certain classes of claims, 
for the purpose of collection or bringing suit there- 
on, or forbidding laymen to solicit employment for 
attorneys or engage in the business of furnishing” 
attorneys or counsel to render legal Services, is a 
valid police regulation not violative of any con- 
stitutional restriction,^^ ^^d, when applicable, will 
be accorded effect;^» it is not retroactive,26 and, be- 
ing penal in nature, will be strictly construed.^T" 
The solicitation of employment as constituting bar- 
ratry is considered in the C J.S. title Barratry § 2 a- 

Division of fee. An attorney may not properly 
assign an interest in his fee to, or agree to divide 
the fee with, another person, unless such other per¬ 
son is an attorney,33 or the fee is for Services of a 
nonlegal character.29 

FECT AND OBJECTIONS 

It is generally considered that a champertous con¬ 
tract or agreement is void.^o There is authority to 
the effect that the purchase of a litigious right in 


20. N.Y.—People v. Ladew, 170 N. 
Y.S. 196, 102 Misc. 595. 

11 C.J. p 268 note 59. 

21. Tenn.—^Bledsoe v. Rogrers, 3 
Sneed 466. 

22. Ky.—^Wilhoifs Adm'x v. Rich- 
ardson, 236 S.W.' 1025, 193 Ky. 559, 

23. Okl.—Worrell v. Roxana Petro¬ 
leum Corporation, 291 P. 47, 144 
Okl. 297. 

Bedttctioa of litigration 
A Corporation, organized for the 
purpose of conducting an exchange 
or clearing house whereby milk bot- 
tles Corning into the possession of 
persons not the owners might be re- 
covered, collected, and forwarded to 
the dealers whose names or labeis 
appeared thereon, was not guilty of 
champerty or maintenance in bring¬ 
ing replevin against a junk dealer 
to recover such bottles in his pos¬ 
session, as such suit, instead of fos- 
tering litigation, tended to reduce 
lawsuits, and its objective, the re- 
covery of lost or stolen property, 
was lawful.—^Milk Dealers* Bottle 
Exch. V. Schaffer, 224 IlLApp. 411. 

24. Mich. — Hightower v. Detroit 
Edison Co., 247 N.W. 97, 262 Mich. 
1, 86 A.L.R. 509—^Kelley v. Boyne, 


214 N.W. 316, 239 Mich. 204, 53 A. 
L.R. 273. 

Neb.—Chicago, B. & Q. R. Co. v. Da- 
vis, 197 N.W. 599, 111 Neb. 737. 
N.Y.—People v. Meola, 184 N.Y.S. 
353, 193 App.Div. 487, 38 N.Y.Cr. 
532. 

Tex.—Ex parte McCloskey, 199 S.W. 
1101, 82 Tex.Cr. 531, affirmed Mc¬ 
Closkey V. Tobin, 40 S.Ct. 306, 252 
U.S. 107, 64 L.Ed. 481. 

25. Mich. — Hightower v. Detroit 
Edison Co„ 247 N.W. 97, 262 Mich. 
1, 86 A.L.R. 509. 

N.Y.—Mendelson v. Gogolick, 276 N. 
Y.S. 158, 161, 243 App.Div. 115, cit- 
ing Corpus Juris—^In re Welling- 
ton’s Estate, 276 N.Y.S. 946, 154 
Misc, 271, modification denied 289 
N.Y.S, 1005, 160 Misc. 383—In re 
Lynch’s Estate, 276 N.Y.S. 939, 154 
Misc. 260. 

Prior to axueudmeut, the statute 
of one state applied only to attor¬ 
neys and not to laymen.—^McCloskey 
V. San Antonio Traction Co., Tex. 
Civ.App., 192 S.W. 1116, error re- 
fused. 

26. N.Y.—Sadden v. Sebring, 182 N. 
Y.S. 1. 

27. N.Y. — 


Men's Ass*n v. Green, 198 N.Y.S.. 
871, 120 Misc. 509, affirmed 203 N,- 
Y.S. 958, 208 App.Div. 832. 

Becoxumeudatiou of, or willingness 
to recommend, an attorney on in- 
quiry by a third person falis short 
of the solicitation denounced by stat¬ 
ute.—People V. Levy, 50 P.2d 509, 8 
Cal.App.2d 763. 

23. 111.—Aldrich v. Aldrich, 260 111. 

App. 333. 

N.Y.—Baldwin v. Dev, 297 N.Y.S. 963, 
163 Misc. 929. 

11 C.J. p 244 notes 20, 21 [c]. 

29. Cal.—Jones v. Rutherford, 67 P. 
2d 92. 8 Cal.2d 603, 

30. U.S.—U. S. V. Call, C.C.A.Fla., 

^ 287 P. 520. 

Ala.—Hamilton v. Burgess, 170 So. 

- 346, 347, 27 Ala.App. 272, reversed 
on other grounds 170 So. 348, 233 
Ala. 4, citing Corpus Juris. 

Del.—^Hannigan v. Italo Petroleum!. 
Corporation of America, 178 A. 589, 
6 W.W.Harr. 442. 

D.C.—Merlaud v. National Metropoli¬ 
tan Bank of Washington, D. C., 84 
F.2d 238, 65 App.D.C. 385, certio¬ 
rari denied Merlaud v. National 
Metropolitan Bank, 57 S.Ct. 109,. 
299 U.S. 584, 81 L,Ed. 430. 
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violation of a statute is a nullity but the nullity 
is relative in the sense that only one whose right 
is violated can invoke it;3- and the view has been 
taken that, even if an assignment is champertous, 
the trustee in a deed from the assignor which is 
subsequent to, and independent of, the assignment 
and which recognizes the obligation, is in no posi- 
tion to raise the question of champerty.^^ 

Where, by reason of its consideration or the mat- 
ters contemplated by it, an agre^ment is in fact 
champertous, the courts will not allow its effect as 
a champertous agreement to be defeated by the 
form of contract adopted.34 Whethef an invalid 
provision against settlement by a client without the 
consent of his attorney vitiates the entire contract 
between attorney and client or may be rejected and 
the remainder of the contract preserved is discuss- 
ed supra § 15. 

The conflict ofauthority as to the eifect of the 
interest of plaintif¥’s attorney in the suit, by reason 
of a contract for a contingent fee or otherwise, on 
the right or privilege of plaintiff to sue in forma 
pauperis is discussed in the C.J.S. title Costs § 148, 
also IS C.J. p 234 notes 82-86. 

g 37 , As between Parties 

A champertous contract may be rescinded by the 
parties. 


The parties to a champertous contract may re* 
scind it, reconvey property transferred thereunder 
or thereby, and thus place matters in the same po- 
sition as before the contract was entered into,^5 
or they may cancel the contract and enter into a 
new and valid contract.^^ As stated infra § 47, the 
parties to the contract have no cause of action 
thereon, but, for Services rendered, there may be 
• a recovery on quantum meruit. 

§ 38. — As to Defendant 

. Subject to statutory provisions stating the Hghts of 
defendant, a suit wili be dismissed because of champerty 
only when the champerty is in an assignment or other 
agreement which Is the basis of plalntiff's claim and is 
dlrectly involved in the action, and not when the 
champerty is in a collateral agreement between plalntiff 
and his attorney or plaintiff and another iayman. 

Although a contrary view has been taken,37 the 
rule is well settled that the fact that there is a 
champertous contract in relation to the prosecution 
of the suit between plaintiff and his attorney, or 
between plaintiff and another Iayman, in no wise 
affects the obligation of defendant to plaintiff; it 
is the champertous contract and not the right of ac¬ 
tion itself which the contract avoids, and, therefore, 
defendant cannot avail himself of the champertous 
agreement as a defense to the action.33 However, 


Ky.—^Rogers v. Samples, 268 S.W, 
799, 207 Ky. 150, 

Mo.—^I^lytton v. Missouri Pac. R. Co., 
App.. 211 S,W. 111. 

•Wis,—^Miller v. Anderson, 196 N.W. 

869, 183 Wis. 163, 34 A.L,R. 1529. 
11 C.J. p 268 note 63. 

31, La.—^Illg & Valentino v. Regan, 
116 So. 673, 166 La. 70. 

82. La.—Swords v. Cortinas, 4 La. 
App. 145. 

33. 111.—Aldrich v. Aldrich, 260 111. 
App. 333. 

34. Ala.—Hamilton v. Burgess, 170 
So. 346, 27 Ala.App, 272, reversed 
on other grounds 170 So. 348, 233 
Ala. 4. 

Miass.—Sherwin Williams Co. v. J. 
Mannos & Sons, 191 N.E, 438, 287 
Mass. 304. 

Mo.—Mytton v. Missouri Pac. R, Co., 
App., 211 S.W. 111. 

11 C.J. p 269 note 64. 

Conrt may go ontside of wrlting 
to determine the true nature of the 
agreement.—Hudson v. Sheafe, 171’ 
N.W. 320, 41 S.D. 475. 

35. La.—Illg & Valentino v. Regan, 
116 So. 673, 166 La. 70. 

sa Nev.—Harwood v. Carter, 222 P. 
280, 47 Nev. 334. 


37. Wis.—Blixt v. Janowiak, 188 N. 

W. 89, 177 Wis. 175. 

11 C.J. p 270 note 77. 

Stare decisis 

The rule that the claim or counter- 
claim of a party to an action must 
be dismissed, where it appears that 
such party has a champertous agree¬ 
ment with his attorney or some third 
person, has heen so long recognized 
in the state that it will not be over- 
ruled, although it is contrary to the 
weight of authority in other jurisdic- 
tions.—^Blixt v. Janowiak, supra, 
Bescissiou of champertous agree¬ 
ment dnring trial 

Where it appeared at the trial that 
plaintiffs had a champertous agree¬ 
ment with their attorneys made in 
another state, where such agreement 
did not har recovery against defend- 
ants, but that their local attorneys 
had no knowledge thereof, it was not 
an abuse of the trial court^s discre- 
tion to permit the rescission by the 
parties of that champertous agree¬ 
ment and the substitution therefor 
of a proper agreement without dis- 
missing the action, the only effect of 
which would have been to cause de- 
lay incident to commencing a new 
action.—^Blixt v. Janowiak, supra. 

38. U.S.—^New York Phonograph Co. 

V. National Phonograph Co,, C.C. 

N.Y., 119 F. 544. i 
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Ala.—Reichert v. Jerome H. Sheip, 
Inc., 85 So. 267, 268, 204 Ala. 86. 
citing Corpus Juris. 

Ark.—Heyden v. Kennedy, 234 S.W. 
162, 150 Ark. 359—Sims v. Stovall, 
191 S.W. 954, 127 Ark. 186. 

Minn.—^Winders v. Illinois Cent. R, 
Co., 223 N.W. 291, 177 Minn. 1, re- 
argument denied 226 N.W. 213, 177 
Minn. 1. 

Miss.—Calhoun County v. Cooner, 
118 So. 706, 152 Miss. 100. 

Mo.—Powell v. Bowen, 214 S.W. 142, 
279 Mo. 280, set aside and cause 
reinstated April 1, 1920, case re- 
argued May 10, 1920, and on May 
18, 1920, former opinion again 

adopted. 

Okl.—^Aaronson v, Smiley, 285 P. 59, 
142 Okl. 29.' 

Pa.—Bedell v. Oliver H. Bair Co., 
158 A. 651, 104 Pa.Super. 146. 

Tenn.—Staub v. Sewanee Coal, Coke 
& Land Co., 205 S.W. 320, 140 
Tenn. 505. 

Tex.—^Yellow Cab Co. v. McCloskey, 
Civ.App., 82 S.W.2d 1042, error 
dismissed—Kurz v. Soliz, Civ.App., 
231 S.W. 424. 

W.Va.—Harness v. Baltimore & O. R. 
Co., 103 S.E. 866, 86 W.Va 284— 
Harrison v. Harman, 102 S.E. 224, 
85 W.Va. 538. 

11 C.J. p 270 note 78. 

Corpus Juris is cited with approv- 
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of;^2 jjyt refers to conventional sales and not 
to judicial sales”^^ or gratuitous transfers.^^ 

The provisions of the statute can be invoked only 
by the party to the suit against whom the right is 
to be exercised. The vendor of a litigious right has 
no standing to complain of the transfer.^5 How- 
ever, the statutory provisions are not limited to the 
protection of defendant, but are available to plain- 
tiff where he is the party against whom a litigious 
right has been transferred.'^® It seems that where 
both of the present parties to an action are as- 
signees of the original litigants and each acquired 
an alleged litigious right, neither can claim the priv- 

ilege provided by the statute.'^^ 

To be effective, an election to exercise the option 
conferred by the statute must be made in due time 
and without unnecessary delay;'^^ it can be made 
only during the continuation of the litigation;^^ 
but just how far short of hnal judgment one may 
go before seeking to avail himself of the provisions 
of the statute depends largely on the facts of the 
case.50 


al in Perry v. M. M. Puklin Co., 123 
A, 28, 30, 100 Conn. 104. 

Where ' defendaut is protected 
agralnst possihility of doable recov- 
ery, he is not concerned with what 
is to become of the money which 
may be recovered of him, or with 
who is to pay the costs and expens¬ 
es of the litigation.—Tarrant Ameri¬ 
can Sav. Bank v. Smokeless Fuel 
Co., 172 So. 603, 233 Ala. 607. 

Conspiracy or bad faith 
It has been indicated that the suit 
should be dismissed if the void con- 
tract with a third person relating 
thereto was executed with full 
knowledge of its contents and the 
suit was filed as the resuit of a con¬ 
spiracy to bleed defendant and not 
by reason of a good faith grrievance. 

—Toung V. Younff, 162 N.W. 993, 196 
Mich. 316. 

39. U.S.—^Jones v. .Pettingill, Porto 
Kico, 245 P. 269, 157 C.C.A. 461, 
certiorari denied Pettingill v. 

Jones, 38 S.Ct. 61, 245 IT.S. 663, 

62 L.Ed. 536. 

Del.—Hannigan' v. Italo-Petroleum 
Corporation of America, 181 A. 4, 

7 W.W.Harr. 180—^Hannigan v. 

Italo Petroleum Corporation of 
America, 178 A. 589, 6 W.W.Harr. 

442—Gibson v. Gillespie, 152 A. 

589, 4 W.W.Harr. 331. 

N. Y.—atertown Business Men’s 
Ass’n V. Green, 198 N.Y.S. 871, 120 
Misc. 509, affirmed 203 N.Y.S. 958, 

208 App.Div. 832. 

S.D.—Hudson v. Sheafe, 171 N.W. 

320. 41 S.D. 475. 

Tenn.—Staub v. Sewanee Coal, Coke 
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& Land Co., 205 S.W. 320, 

Tenn. 505. 

W.Va.—Irons v. Croft Hat & Notion 
Co., 104 S.E. 111, 86 W.Va. 685. 
Wis.—^Wallach v. Rabinowitz, 200 N. 

W. 646, 185 Wis. 115. 

11 C.J. p 240 note 93, p 271 notes 
80-83. 

On interveniion by plaintiff’s at- 
toruey, after his Client has settled 
with defendant, to recover his fee 
or obtain a lien therefor, champerty 
on his part is a defense. 

Ala.—Fail v. Gulf States Steel Co., 
87 So. 612, 205 Ala. 148. 

Minn. — Anker v. Chicago Great 
Western R. Co., 167 N.W. 278, 140 
Minn. 63. 

40. Ky.—Caldwell v. Shepherd, 6 T. 
B.Mon. 389. 

11 C.J. p 271 note 79. 

41. Ala.—^Hamilton v. Burgess, 170 
So. 348, 233 Ala. 4, reversing 170 
So. 346, 27 Ala.App. 272. 

42. La.—Langston v. Shaw, 85 So. 
624, 147 La, 644. 

8 C.J. p 611 note 94 [b]—11 C.J. p 
239 note 67. 

43. La.—Bluefields SS. Co. v. Lala 
Ferreras Cangelosi SS. Co., 63 So. 
96, 13'3 La. 424. 

44. La.—Independent Ice, etc., Mfg. 

Co. V. Anderson, 30 So. 272, 106 La. 
95. , 

45. La.—Saint v. Martel, 47 So. 413, 
122 La. 93—Kuck v. Johnson, 38 
So. 559, 114 La. 781—^Lane v. Cam- 
eron, 36 La.Ann. 773. 

46. La.—^Langston v. Shaw, 85 So. 
624, 147 La, 644. 


47. U.S.—^Mohawk Oil Co. v. Layne, 
D.C.La., 270 F. 851, 855. 

In other words, **just as the pur- 
chaser of a litigious right does not 
succeed to the absolute and unquali- 
fied right of his author to prosecute 
the litigation to final judgment, nei¬ 
ther does he succeed to the right of 
such author to rid himself of the 
claim of the assignee of the other 
original litigant.”—Mohawk Oil Co. 
V. Layne, supra. 

48. U.S.—^Mohawk Oil Co. v. Layne, 
supra. 

49. U.S.—^Mohawk Oil Co. v. Layne, 
supra. 

11 C.J. p 239 note 69. 

50. U.S.—^Mohawk Oil Co. v. Layne, 
supra. 

Party may not await resuit of 
changing conditions on valae of the 
thing in dispute and then seek to 
avail himself of this provision of the 
law. Particularly is this true of 
rights under an oil lease which, in 
the lapse of a short time, may prove 
to be of fabulous value or of no 
worth at all.—^Mohawk Oil Co. vI 
Layne, supra. 

On acquisition of knowledge of 
transfer 

The party against whom the liti¬ 
gious right has been 'transferred 
must pay or tender the price as soon 
as he has been made acQuainted with 
the transfer in order to take advan- 
tage of the provision. — Duson v. 
Dupr6, 33 La.Ann. 1131. 

Before resoission 

Where the party against whom 
the litigious right has been trans- 


where a champertous assignment, purchase, or 
agreement is not collateral to the claim sued on, but 
is the basis or foundation of plaintiff’s suit, a judg¬ 
ment of dismissal or nonsuit should be rendered, 
'even though defendant is a stranger to the champer¬ 
tous contra ct.2 9 

Plaintiff will not be permitted, by a claim of 
champerty, to defeat a meritorious defense, such as 
payment.^® Where, by stipulation in a note and 
mortgage, the debtor is to pay the fee of the at- 
torney for the creditor, but the creditor and the 
attorney enter into a champertous agreement to 
split the fee, any money exacted from- the debtor 
under this arrangement in excess of what the at¬ 
torney actually receives is the property of the debt¬ 
or and is recoverable by him as for money had and 
received.^^ 

A code provision that a party against whom a lit¬ 
igious right has been transferred may be released 
from liability by paying to the transferee the real 
■price of the transaction, together with interest from 
its date, may, when appHcable, be taken advantage 



§ 39 

§ 39. Conveyances o£ Land Held Adversely 

The authopfties differ as to whether a champertous 
conveyance is whoJIy vold or void oniy as to the person 
in possession. 

According to some authorities, a champertous 
conveyance of land held adversely by a third per¬ 
son at the time of the conveyance is void^^ abso- 
lutelyS^ and for all purposes,S3 and even against 
strangers,^^ notwithstanding the sale is fair and 
bona fide.5® Where part of the land included in a 
deed is possessed adversely and the deed is cham¬ 
pertous to that extent, it is void pro tanto ;56 but 
according to other* authorities the conveyance, al- 
though void and inoperative, as indicated infra § 
40, as to the person in possession and his privies, 
is valid as to all other persons,®^ including, as stat- 
ed infra § 41, the parties to the deed. A convey¬ 
ance of land adversely possessed by a third person 
is, of course, not void for champerty in a state 


14 C.J.S. 

where, at the time of the conveyance, the common 
law relating to champertous conveyances does not 
obtain and there is no statute making the convey¬ 
ance champertous.^® Also, where there is no ad¬ 
verse possession by a third person, there is, as stat- 
ed supra § 31 a, e, no champerty in the convey¬ 
ance, and obviously the deed is not invalid because 
of champerty.°9 Again, although the grantor has 
been ousted, if the grantee was entitled to the con¬ 
veyance under a prior contract with the grantor, the 
deed is valid.®® 

§ 40. -As to Person in Possession 

A champertous conveyance is void as to the person In 
adverse possession and his privies. 

In all jurisdictions wherein, under the law in 
force at the time, a conveyance of lands held ad¬ 
versely by a third person is champertous, it is void 
as to the person in possession and his privies, 
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ferred does not tender the price be- 
fore the sale of the litigious right 
is rescinded by the parties thereto, 
the action may proceed, the litigious 
right itself not having been destroy- 
ed by the unlawful sale thereof.— 
Illg & Valentino v. Regan, 116 So. 
673, 166 La. 70. 

51. Conn.—^Palmer v. TJhl, 151 A. 
355. 112 Conn. 125. 

Ga.—^Driggers v. Moore, 137 S.E. 14, 
163 Ga. 754—Booth v. Young, 99 
S.E. S86, 149 Ga. 276. 

Ky,—Moore v. Pauley, 61 S.W.2d 
1106, 250 Ky, 156—Kentucky Union 
Co. V. Cornett, 58 S.W.2d 655, 248 
Ky. 360—Elk Horn Coal Corpora¬ 
tion V. Jacks Creek Coal Co., 43 S. 
W.2d 13, 240 Ky. 769—Chrisman v. 
Greer, 39 S.W.2d 676, 239 Ky. 373 
— Jones V. 0’Connell, 35 S.W.2d 
290, 237 Ky. 219—^Kentucky Union 
Co. V. Gilliam, 31 S.W.2d 388, 235 
Ky. 316—Pioneer Coal Co. v. Ash- 
er. 11 S.'W.2d 116, 226 Ky, 488— 
Crider v. Kentenia-Catron Corpora¬ 
tion, 283 S.W. 117, 214 Ky. 353— 
Colson’s Adm’r v. Johnson, 271 S. 
W. 1033, 208 Ky. 684—Curry v, 
Cox, 27i S.W. 700, 208 Ky. 653— 
Riggsby V. Montgomery, 271 S.W. 
564, 208 Ky. 524—Begley v. Eras- 
mie, 265 S.W. 833, 205 Ky. 240, 
error dismissed Begley v. Erasime, 
47 S.Ct. 342, 273 U.S. 655, 71 L.. 
Ed. 825—Irwin v. Westwood Real 
Estate & Development Co., 255 S. 
W. 546, 200 Ky. 760. 

N.Y.—^Michael Shanley Co. v. Beery, 
272 N.Y.S. 568, 242 App.Div. 648. 
Tenn.—Scott v. Mangrum, 7 Tenn. 
App. 437. 

11 C.J. p 255 note 95 [a] (1). 

Covenant of warranty in cham-! 
pertous deed is void.—^Asher v. Pio¬ 
neer Coal Co., 26 S.W.2d 543, 233 Ky. 
<661. 


SCatter not validating deed 
A conveyance of land, which was 
void at the time it was executed be¬ 
cause the land was then in the ad¬ 
verse possession of defendant under 
a color of title without knowledge of 
forgery by his grantor, was not val- 
idated by defendant subsequently ac- 
quiring knowledge of the forgery in 
his Chain of title.—Tennis Coal Co. 
V. Henseley, 250 S.W. 509, 198 Ky. 
616. 

52. N.Y.—^People v. Ladew, 143 N. 
E. 238, 237 N.Y. 413, reversing 197 
N.Y.S, 937, 204 App.Div. 903. 

53. Tenn. — Kitchen-Miller Co. v. 
Kern, 91 S.W.2d 291, 170 Tenn. 10. 

11 C.J. p 274 note 98. 

54. Tenn. — Scott v. Mangrum, 7 
Tenn.App. 437. 

55. Tenn. —* Kitchen-Miller Co. v. 
Kern, 91 S.W.2d 291, 170 Tenn. 10. 

56. Conn.—Milardo v. Branciforte, 
145 A. 573, 109 Conn. 693. 

Ga.—^Youmans v. Edenfieid, 137 S.E. 
288, 36 Ga.App. 529—^Edenfieid v. 
Rountree, 126 S.E. 731, 33 Ga.App. 
444. 

Ky.—Marley v. Baumer, 63 S.W.2d 
919, 250 Ky. 682—Mitchell v. Scot- 
tow, 60 S.W.2d 971, 249 Ky. 391 
— Dotson V. Pinson, 47 S.W.2d 58, 
242 Ky. 640—Caddell v. Lovitt, 32 
S.W.2d 989, 236 Ky. 181—Howind 
V. Scheben, 25 S.W.2d 57, 233 Ky. 
139—Peters v. Hendricks, 9 S.W. 
2d 1076, 225 Ky. 722—Moren v. 
Houston, 2 S.W.2d 667, 222 Ky. 785 
—Coombs Land Co. v. Gross, 288 
S.W. 289, 216 Ky. 648. 

11 C.J. p 272 note 90 [a]. 

57. U.S.—^Reed v. Atchison, C.C.A. 
Okl., 276 F. 888. 

Fla.—Farrington v. Greer, 113 So. 
722, 94 Fla. 457. 

Mass.—St Patrick*s Religious, Edu- 
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cational & Charitable Ass’n v. 
Hale, 116 N.E. 407, 227 Mass. 175. 
Okl.—Miller v. Grayson, 165 P. 133, 
affirmed 166 P. 1077, 64 Okl. 122. 

58. Mich.—Wagar v. Bowley, 62 N. 
W. 293, 104 Mich. 38. 

11 C.J. p 273 note 92. 

59. Okl.—Bowen v. Thompson, 249 
P. 1109, 120 Okl. 5. 

11 C.J. p 273 note 93. 

60. Conn.—Harrall v. Leverty, 60 
Conn. 46, 47 Am.R. 608. 

61. U.S.—Reed v. Atchison, C.C.A. 
Okl., 276 F. 888. 

Ala.—^Pindlay v. Hardwick, 160 So. 
336, 230 Ala. 197—Gerald v. Hayes, 
87 So. 351, 205 Ala. 105. 

Fla.—Hancoy Holding Co. v. Lam- 
bright, 133 So. 631, 101 Fla. 128— 
Milton V. Danford, 130 So. 435, 100 
Fla. 761, 71 A.L.R. 586—Morris v. 
McCaskill Inv. Co., 118 So. 490, 92 
Fla. 1045—Farrington v. Greer, 113 
So! 722, 725, 94 Fla. 457, citing* 
Corpus Juris—^Watkins v. Emmer- 
son, 102 So. 10, 88 Fla. 86—Berry 
V. Perdido Realty Co., 93 So. 171, 
84 Fla. 134 — Bunch v. High 
Springs Bank, 89 So. 121, 81 Fla. 
450. 

Ga.—Edenfieid v. Rountree, 126 S.E, 
731, 33 Ga.App. 444. 

Ind.—^Bastin v. Myers, 144 N.E. 425, 
82 Ind.App. 325. 

Ky.—Martin v. White, 197 S.W. 1079, 
177 Ky. 653. 

Mass.—St. Patrick’s Religious, Bdu- 
cational & Charitable Ass’n v. 
Hale, -116 N.E. 407, 227 Mass. 175. 
Okl.—^Pryer v. Mahoney, 65 P.2d 974, 
179 Okl. 426—Davis v. Manhard, 
45 P.2d 1095, 172 Okl. 85—Slyman 
V. Alexander. 259 P. 224, 126 Okl. 
232—Hurie v. Quigg, 247 P. 677, 
121 Okl. 80—^International Land 
Co. V. Smith, 229 P. 601, 103 Okl. 
101—Sanders v, Leforce, 219 P. 
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even though the conveyance is made in good faith 
and for a valuable consideration.®^ As against 
the person in adverse possession, no right or title 
is passed or transmitted from the grantor to the 
grantee by the deed; title remains in the grantor, 
and may be subsequently purchased from him by 
the adverse possessor^^ during the pendency of a 
suit against such possessor by the grantor for the 
benefit of the champertous grantee.®^ However, a 
champertous deed is void as to the disseisor oniy 
by reason of his actual seisin, and his holding ad- 
versely to the title of the grantor; the disseisor will 
be permitted to dispute the true title only so long 
as his disseisin continues;, if he abandons his for¬ 
mer possession, such abandonment will inure to the 
grantee and give the latter seisin; and if the gran¬ 
tee peaceably, lawfully, and without fraud or for ce, 
or the display thereof, enters under the deed and 
obtains possession of the land, even against the 
wishes of the disseisor, the grantee may avail him- 
self of the title of the grantor obtained through the 
deed and by uniting that title with his own posses¬ 
sion thus acquired may thereby complete in himself 
a title which will be good as against the former dis¬ 
seisor who is without title and is now out of pos¬ 
session.®® 

The person in possession may waive the effect 
of champerty in a deed;®"^ and where, at the time 
of the sale, he disclaims any inter est in the proper- 
ty, he is estopped to question the deed.®® 

§ 41. -As between the Parties 

There is a division of authority on the question 

925, 93 Okl. 128—Cui ver v. Dia¬ 
mond, 167 P. 223, 64 Okl. 271— 

Miller v. Grayson, 165 P. 133, af- 
firmed 166 P. 1077, 64 Okl. 122— 

Toungblood v. Ross, 162 P. 494, 63 
Okl. 41—Warner v. Wickizer, 160 
P. 885, 61 Okl. 200. 

Tenn.—Pope v. Craft, 1 Tenn.App. 

356. 

11 C.J. p 272 note 90. 

Conveyance is void as between g‘ran- 
tee and person in adverse posses¬ 
sion 

Okl.—Duncan v. Kelley, 229 P. 425, 

103 Okl. 74—^Poley v. Brown, 204 
P. 267, 85 Okl. 1. 

62. Ky.—-Meade v. Ratliff, 118 S.W. 

271, 133 Ky. 41, 134 Am.S.R. 467. 

63. Ala.—-Bylacauga Lodge, No. 200, 

F. & A. M., V. McGhee, 81 So. 689, 

17 Ala.App. 52. 

Conn.—Palmer v. Uhl, 151 A. 356, 112 
Conn. 125. 

Fla.—Bunch v. High Springs Bank, 

89 So. 121, 81 Fla. 450—Vincent v. 

Hines, 84 So. 614, 79 Fla. 564. 

Okl.—Wirick v. Nance, for Use and 
Benefit of Wimbish, 62 P.2d 997, 

178 Okl. 180—Brady v. McCrory, 

14 C.J.S.-25 


whether a champertous conveyance is operative or in- 
operatlve between the parties thereto. 

As between the grantor and the grantee and per- 
sons standing in legal privity with them, a champer¬ 
tous conveyance is, according to some authorities, 
valid and operative to pass title,®^ it being good 
at least by way of estoppel;'^® and, as a consequence 
of this doctrine, if the grantee huys in the adverse 
title, a purchaser from him cannot complain of the 
title.''! According to other authorities, however, a 
champertous conveyance has been held or stated to 
be of no effect between the parties and does not 

pass title to the grantee.'^^ 

Rescission, As champertous conveyances are 
often made in the best of faith and the purchaser 
pays a valuable consideration therefor, it is just 
and proper that the parties should be allowed to re- 
scind and put themselves in statu quo.i® 

§ 42. -Acquisition of Title after Enact- 

ment of Permissive Statute 

After the enactment of a statute permitting a con¬ 
veyance despite adverse possession, a grantee in a prior 
void deed may acquire a valid title. 

A title acquired by the grantee in a conveyance 
which was void by reason of an adverse possession, 
after the enactment of a statute permitting such 
conveyances, is valid. 

§ 43. Objections 

See infra §§44 and 45. Examine Pocket Parts 
for later cases. 

Warner v. Wickizer, 160 P. 885, 
61 Okl. 200. 

11 C.J. p 274 note 95. 

70. Fla.—^Farrington v. Greer, 113 
So. 722, 94 Fla. 457. 

Tenn.—^Ferguson v. Prince, 190 S.W. 
548, 136 Tenn. 543—Knox v. Keith, 
9 Tenn.App. 614. 

11 C.J. p 274 note 96, p 277 note 28. 

71. Ky.—Meade v. Ratliff, 118 S.W. 
271, 133 Ky. 411, 134 Am.S.R. 467. 

11 C.J. p 274 note 97. 

72. Conn.—Tierney v. Second Eccle- 
siastical Soc. of North Canaan, 130 
A. 286, 103 Conn. 332. 

Ga.—Youmans v. Edenlield, 137 S.E. 
288, 36 Ga.App. 529—^Edenfield v. 
Rountree, 126 S.E. 731, 33 Ga.App. 
444. 

Tenn.—Scott v. Mangrum, 7 Tenn. 
App. 437. 

11 C.J. p 274 note 98. 

73. Ky.—Doyle v. Cornett, 219 S.W. 
1059, 187 Ky. 584. 

74. Ky.—Meredith v. Kennedy, Litt. 
Sel.Cas. 516. 

Mass.—McLoud v. Mackie, 56 N.E. 
714, 175 Mass. 355. 


233 P. 734, 108 Okl. 40—Lackey v. 
Wagner, 213 P. 742, 89 Okl. 48— 
Miller v. Grayson, 165 P. 133, af- 
firmed 166 P. 1077, 64 Okl. 122. 

11 C.J. p 274 note 99. 

64. Okl.—^Pryer v. Mahoney, 65 P.2d 
974, 179 Okl. 426—Davis v. Man- 
hard, 45 P.2d 1095, 172 Okl. 85. 

65. Okl.—^Wirick v. Nance, for Use 
and Benefit of Wimbish, 62 P.2d 
997, 178 Okl. 180—Brady v. Mc-! 
Crory, 233 P. 734, 108 Okl. 40— 
International Land Co. v. Smith, 
229 P. 601, 103 Okl. 101—Lackey 
v. Wagner, 213 P. 742, 89 Okl. 48 
—Miller v. Grayson, 165 P. 133, 
affirmed 166 P. 1077, 64 Okl. 122. 

66. Fla,—^Farrington v. Greer, 113 
So. 722, 94 Fla. 457. 

67. Okl.—Hutchison v. Brown, 167 
P, 624, 66 Okl. 250. 

68. Ky.—Irvin v. Mumford, 13 S.W. 
2d 520, 227 Ky. 525. 

69. Fla,—Berry v. Perdido Realty 
Co., 93 So. 171, 84 Fla. 134. 

Okl.—Slyman v. Alexander, 259 P. 
224, 126 Okl. 232—Cui ver v. Dia¬ 
mond, 167 P. 223, 64 Okl. 271— 
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$ 44 

§ 44. -Prohibited Contracts Generally 

The authorities differ on the question whether an 
abjection or defense that the contract sued on is cham- 
pertous must, to be availabte, be pleaded. 

In some jurisdictions an objection or defense that 
the contract sued on is champertous need not be 
pleaded,but may be considered by the court of 
its own motion,''® or on a suggestion first made dur- 
ing the reception of evidence at the trial.'^” Tn 
Dther jurisdictions the defense must be pleaded 
it cannot be introduced under the general issue, un- 
less notice of such defense has been filed with the 
pleaJ® As stated in the C.J.S. title Pleading § 
529, also 49 C.J. p 802 note 60, it is not available un¬ 
der a general denial; and it cannot be raised after 
judgment, as in a suit in equity to subject effects of 
defendant to the judgment^® 
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§ 45 . - Conveyances of Land Held Ad- 

versely 

In some states the defense of champerty in a con- 
veyance must be speclally pleaded; but under the stat- 
utes of other states it may be proved under the general 
issue. 

It has been held that in an action to recover pos- 
session of land, the defense that the conveyance to 
plaintiff was void for champerty must be especially 
pleaded and is waived by failure to set it up but 
in some states, by virtue of express statutory pro- 
visions, champerty in a conveyance may be proved 
and relied on under the general issue, without being 
expressly or specially pleaded, in an action to re¬ 
cover the title or possession of land adversely 
held.S 2 A party may not at the same time assert 
that a deed is in trust and that it is champertous.^^ 


CHAMPERTY AND MAINTENANGE 


IV. REMEDIES 


§ 46. Prohibited Contracts in General 
See infra §§ 47-49. Examine Pocket Parts for 
later cases. 

§ 47. -Right of Action 

The courts will not aid either party to a champertous 
contract by enforcing or canceling the contract or by 
compelling a restoration of property parted wIth or 
money paid out under the agreement; but reasonable 
compensation for Services rendered may be recovered on 
quantum meruit in the same manner as if the cham¬ 
pertous agreement had never existed; and at common 

75b U.S.—General Film Co. v. Sam- 
pliner, Ohio, 252 F. 443, 164 C.C.A. 

367. 

11 C.J. p 271 note 86. 

76. U.S.—Jones v. Pettingill, Porto 
Rico, 245 F. 269. 157 CC.A. 461, 
certiorari denied Pettingill v. 

Jones, 38 S.Ct. 61, 245 U.S. 663, 

62 L.Ed. 536. 

77. Wis.—^Decker v. Becker, 12 § N. 

W. 67, 143 Wis. 542. 

78. Okl.—^Ewart v. Boettcher, 50 P. 

2d 676, 174 Okl. 460. 

Or.—^In re Faling’s Bstate, 228 P. 821, 

829, 113 Or. 6, modified on other 
grounds 231 P. 148, 113 Or. 6, cit- 
ing Corpus Juris. 

11 C.J. p 272 note 86. 

7D. Mich.—^Rfindall v. Baird, 33 N. 

W. 506, 66 Mich. 312. 

Utah.—^Potter v. Ajax Min. Co., 61 
P. 999, 22 Utah 273. 

3a Tenn.—^Long v. Page, 10 Humphr. 

540—Hunt V. Lyle, 8 Yerg. 142— 

Markham v. Townsend, 2 Tenn. 

Ch. 713. 

11 C.J. p 271 note 84. 

31. N.Y.—Ten Eyck v. Whitbeck, 66 
N.Y.S. 921, 55 App.Div. 165. af- 
firmed 62 N.E. 1101, 170 N.Y. 564. 

32. Ky.—Oliver v. Muncy, 89 S.W. 

2d 617, 262 Ky. 164—Edwards v. 


law maintenance may be redressed by an action for 
damages. 

A champertous agreement cannot form the basis 
of a cause of action between the parties thereto;S4 
the courts will not enforce^s or cancel^^ the agree¬ 
ment, or supervise the division of profits thereun- 
der;S7 and, according to the weight of authority, 
they will not compel the restoration of property 
parted with or money paid out under the agree- 
ment^s In some cases, however, involving cham¬ 
pertous contracts between attorney and client, the 

84 F.2d 238, 65 App.D.C. 385, cer¬ 
tiorari denied Merlaud v. National 
Metropolitan Bank, 57 S.Ct. 109, 
299 U.S. 584, 81 L.Ed. 430. 

N.Y.—Mendelson v. Gogolick, 276 N. 

Y.S. 158, 243 App.Div. 115. 

Pa.—^Ames v. Hillside Coal & Iron 
Co., 171 A. 610, 314 Pa. 267—Cum- 
mings Oil & Gas Co. v. Barns- 
deirs Estate, 41 Pa.Co. 120. 

Wis.—Miller v. Anderson, 196 N.W. 
869, 183 Wis. 163, 34 A.L.R. 1529— 
Eliis V. Frawley, 161 N.W. 364, 165 
Wis. 381. 

11 C.J. p 242 note 10, p 254 note 88, 
p 268 note 63 [a], p 269 note 65. 
Where judgment has been render¬ 
ed enforcing champertous contract, 
it may be attacked as void for cham¬ 
perty in a collateral proceeding by 
one not a party or privy to the judg¬ 
ment—Godfrey v, Com., 21 S.W. 
1047, 15 Ky.L. 8—11 C.J. p 269 note 
66 . 

D.C.—Roller v. Murray, 46 App. 
D.C. 246. 

87. Okl.—Brown v. Durham, 53 P. 
2d 551, 175 Okl. 500. 

88. D.C.—Roller v. Murray, 46 App. 
D.C. 246. 

Mo.—^W^illiams v. Powell, App., 209 
S.W. 607. 

11 C.J. p 269 note 75, 


Clark, 88 S.W.2d 914, 261 Ky. 749 
—Stephenson Lumber Co. v. Hurst, 
83 S.W.2d 48, 259 Ky. 747—Dotson 

V. Pinson, 47 S,W.2d 58, 242 Ky. 
640—^Arrington v. Sizemore, 43 S. 

W. 2d 699, 241 Ky. 171—Howard v. 
Howard, 38 S.W.2d 441, 238 Ky. 
533—Jones v. 0’Connell, 35 S.W. 
2d 290, 237 Ky. 219—Coombs Land 
Co. V. Gross, 288 S.W. 289, 216 
Ky. 648—^Kentina-Puckett Corpo¬ 
ration V. Simpson, 244 S.W. 699, 

196 Ky. 246—^Reynolds v. Binion, 

197 S.W. 641, 177 Ky. 189. 

11 C.J. p 275 note 3. 

Only person in. adverse possession 
is given the right to rely on the 
statute without pleading the facts. 
—Pioneer Coal Co. v. Asher, 276 S. 
W. 487, 210 Ky. 498, motion over- 
ruled 278 S.W. 833, 212 Ky. 286. 

83. Okl.—^Davis v. Travis, 52 P.2d 
72. 175 Okl. 21. 

84. Ala,—Hamilton v. Burgess, 170 
So. 348, 233 Ala. 4, reversing 170 
So. 346, 27 Ala.App. 272. 

Wis.—Blixt V. Janowiak, 188 N.W. 
89. 177 Wis. 175. 

85. U.S.—U. S. V. Gall, C.C.A.Pla., 
287 F. 520. 

D.C.—Merlaud v. National Metropoli¬ 
tan Bank of Washington, D.C., 
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attorney has been compelled to refund ali the.mon- 
ey collected under the agreement, less the necessary 
costs which he has expended;^® and there may be 
circumstances apart from the champerty which en- 
title a Client to equitable relief against the attorney 
with whom she entered into the champertous agree- 
ment, as where the Client was ignorant and illiter- 
ate and the attorney was her brother-in-law and 
she looked to him for advice and guidance.®^ 

On the other hand, while a contrary doctrine ts 
maintained by some decisions,^^ according to the 
weight of authority, where an agreement between 
attorney and Client is void for champerty, but the 
agreement and the Services of the attorney are not 
otherwise illegal, the attorney may recover on quan¬ 
tum meruit fair and reasonable compensation for 
Services rendered by him, in the same manner as 
if the champertous agreement had never existed.®- 
It has further been held that, if the client is insol- 
vent and a suit at law would be fruitless, equity will 
take jurisdiction and decree compensation out of 
the property recovered.^3 In estimating the attor- 
ney’s recovery, the jury should not take into con- 
sideration the compensation agreed on^^ further 
than to limit it to that amount,^^ the illegal agree¬ 
ment constituting no criterion as to the amount of 
the recovery.^^ Where a contract of retainer is 
rescinded as champertous at the instance of the Cli¬ 
ent, and a reasonable fee is fixed by the court, the 
attorney cannot be required to perform additional 
Services without further charge,^*^ 

As stated supra § 38, a champertous contract does 
not prevent the maintenance of a suit against a 


§ 48 

stranger to the contract unless the suit is founded 
on the contract 

An action will lie at common law to recover dam- 
ages for maintenance.^^ 

§ 48. - Pleading and Evidence 

To allege champerty or maintenance adequately and 
effectively, a pleading must show the elements thereof 
and its connection with the suit or the claim sued on. 
Champerty will not be presumed, but must be proved 
by competent and cogent evidence. 

In an action for maintenance it is necessary to 
allege in the declaration or complaint the pendency 
of a suit, and to specify the court in which it is 
pending, together with time, place, and circumstanc¬ 
es, so as to show the maintenance.^^ 

A particular petition may be so worded as not to 
show on its face that plaintiff has been willfully 
guilty of any act or combination of acts denounced 
by statute as barratry.^ 

The necessity of pleading champerty as a defense 
is discussed supra § 44. A plea of champerty is in- 
sufficient where it does not clearly show that the 
champertous agreement is the basis of plaintiff’3 
claim.2 

The burden of proving champerty, when it is in- 
terposed as a defense, is on defendant.^ Where 
defendant claims that the transaction is within a 
statutory prohibition, he has the burden of show- 
ing that the case is within the statute,^ and plaintiff 
has the burden of showdng that the case is within 
a statutory exception.^ A contract will be presum¬ 
ed to be law fui, rather than champertous.® Also, 


* 89. Mass.—^Ackert v. Barker, 131 

Mass. 436. 

N.H.—Butler v. Legro, 62 N.H. 350, 
13 Ani.S.R. 573. 

9a Ky.—^Rogers v. Samples, 268 S. 
W. 799, 207 Ky. 150. 

91. Me.—Orino v. Beliveau, 113 A. 
260, 120 Me. 550. 

11 C.J. p 269 note 67. 

One attorney has heen denied re¬ 
covery from another attorney for the 
value of Services performed after the 
solicitation of cases for the latter on 
the ground that the Services were 
rendered in carrying out the invalid 
contract and could not be separated 
therefrom.—Eliis v. Prawley, 161 N. 
W. 364, 165 Wis. 381. 

92. U.S.—Watkins v. Sedberry, 
Tenn., 43 S.Ct. 411, 261 U.S. 571, 67 
L.Ed. 802, reversing, C.C.A., Stokes 
V. Sedberry, 275 F. 894, certiorari 
granted 42 S.Ct. 187, 257 U.S. 633, 
66 L,Ed. 407. 

Ala.T-Farrell v. Betts & Betts, 81 So. 
188, 16 Ala.App. 668. 


Ky.—Rogers v. Samples, 268 S.W. 
799, 207 Ky. 150. 

Ohio.—Brown v. Bruner, 10 Chio 
App, 314. 

pr.—In re Faling’s Estate, 228 P. 
821, 113 Or. 6, modified on other 
grounds 231 P. 148, 113 Or. 6. 

11 C.J.. p 269 notes 68, 69. 

93. Ky.—Rust V. Larue, 4 Litt. 411, 
14 Am.D. 172. 

94. Ala.—Holloway v. Lowe, 1 Ala. 
246. 

95. Ala.—Hamllton v.' Burgess, 170 
So, 348, 233 Ala. 4, reversing 170 
So. 346, 27 Ala.App. 272. 

11 C.J. p 269 note 72. 

9& Ark.—Davis v. Webber, 49 S. 
W. 822, 66 Ark. 190, 74 Am.S.R. 81, 
45 L.R.A. 196. 

W.Va.—Dorr v. Camden, 46 S.E. 1014, 
55 W.Va. 226, 65 L.R.A. 348. 

11 C.J. p 269 note 73. 

97. N.Y.—^MeCoy v. Gas Engine, 
etc., Co., 137 N.Y.S. 591, 152 App. 
Div. 642, affirmed 102 N.E. 1106, 
208 N.Y. 631. 


98. U.S.—^Fletcher v. Eliis, Super.Ct. 
Ark., 9 F.Cas.No. 4,863a,. Hempst. 
300—Goodyear Uental Vulcani te 
Co. V. White, C.CN.Y., 10 F.Cas. 
No. 5,602, 2 N.J.Law J. 150. 

11 C.J. p 275 note 7. 

99. U.S.—^Fletcher v. Eliis, Super.Ct. 
Ark., 9 P.Cas.No.4,863a, Hempst. 
300—Goodyear Uental Vulcani te 
Co. V. White, C.C.N.Y., 10 F.Cas. 
No.5,602, 2 N.J.Law J. 150. 

11 C.J. p 275 note 12. 

1. Tex.—Tunstill v. Grisham, Civ. 
App., 228 S.W. 272. 

2. Del.—Hannigan V. Italo Petro¬ 
leum Corporation of America, 178 
A. 589, 6 W.W.Harr. 442. 

3* Ky.—Morgan v. Big Woods Lum- 
ber Co., 249 S.W. 329, 198 Ky. 88. 

4. N.Y.—^Watertown Business Men’s 
Ass’n V. Green, 198 N.Y.S. 871, 120 
Misc. 509, affirmed 203 N.Y.S. 958, 
208 App.Div. 832. 

5. S.D.—Hudson v. Sheafe, 171 N.W. 

320, 41 S.D. 475. ^ 

6. Ky.—Morgan v. Big Woods Lum- 
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§ 49 


:hamperty will not be inferred without strong 
proofJ The admissibility of evidence is governed 
by the rules relating to civil actions in general.^ 

§ 49. - Questions of Law and Fact and 

Instructions 

Questions of fact shouid be determined as such, un¬ 
der proper instructions, and not as matters of law. 

Where champerty is interposed as a defense, or 
as ground for dismissal of the action, questions of 
fact, such as the question of good faith, shouid be 
determined by the trier of facts;® and, if the ac¬ 
tion is tried before a jury, proper instructions rc- 
iating to the defense may be given.iO A contract 
will not be held champertous as a matter of law 
where, on its face, it does not indicate champerty 
and there is testimony which, if accepted as true, 
shows that there is no champerty or anything akin 
thereto in the contract.^^ 

§ .50. Conveyances of Land Held Adversely 

See infra §§ 52-60. Examine Pocket Parts for 
later cases. 


§ 51. - Between the Parties in General 

Remedies between the parties to a champertous 
conveyance are considered in the next two sections. 

§ 52. - Action on Covenants 

No action is maintainable on the covenants in a 
champertous and void conveyance. 

A grantee in a conveyance which is champertous 
and void has no right of action on the covenants 

contained therein.^^ 

§ 53. -Equitable Remedies 

Subject to certain iimitations, equitabfe remedies 
are sometimes allowed between the parties to champert¬ 
ous conveyances. 

Although there are cases holding the contrary,^3 
a rescission of a conveyance or of a contract to con- 
vey w'ill be decreed in chancery, where it is void 
for champerty and maintenance, although the par¬ 
ties are in pari delicto; adverse possession alone is 
sufficient cause for rescission.^^ Similarly, restora- 
tion may be compelled where, after a decree re- 
scinding a contract, the vendee surrenders to the 
vendor, which decree is subsequently reversed and 
the original contract confirmed^® Also, according 
to some authorities, a grantee in a champertous 


ber Co., 249 S.W. 329, 198 Ky. 
83 . 

11 C.J. P 276 note 15. 

7 . Ky.—Payne v. Munger, 1 Ky.Op. 
388. 

SvidexLce beld sufficient 

(1) To establish the champertous 
character of a contract.—Chreste v. 
Louisville Hy. Co., 191 S.W. 265, 173 
Ky. 486—11 C.J. p 276 note 16 [a]. 

(2) To sustain a finding that an 
attorney’s contract of employment 
was not champertous and void.— 
Scharmann v. Union Pac. Ry. Co., 
175 K.W. 554, 144 Minn. 290. 

(3) To sustain a finding that the 

attorney for defendant in a prior 
suit did not agree to pay costs, in 
case the defense failed, so as to 
render his contract of employment 
champertous.—Jones v. Jones, 63 S. 
\V.2d 146, 333 Mo. 478, 90 A.L.R. 
219. ' 

(4) To Show that an assignment 
was made for the purpose of suing 
on the claim.—^Watertown Business 
Men’s Ass’n v. Green, 198 N.Y.S. 871, 
120 Misc. 509, affirmed 203 N.Y.S. 
9.58, 208 App.Div. 832. 

(5) To Show that an attorney did 
lOt buy a note as a means of op- 
jression or annoyance so as to make 
:he purchase unlawful.—Stieler v. 
Pearson, 244 NiW. 607, 260 Mich. 
174. 


Svidence held iusufflcieut 

(1) To pro ve champerty.—^Payne 
V. Munger, 1 Ky.Op. 388. 

(2) To sustain a finding that a lay- 
man, acting as agent of intervener, 
a lawyer, did not solicit plaintiff 
to employ intervener as his attorney 
in a personal in jury action.—Anker 

V. Chicago Great Western R. Co., 
167 N.AV. 278, 140 Minn. 63. 

(3) To establish that the note and 
trust deed sued on by an attorney 
were purchased by him with the in- 
tention of bringing suit thereon.— 
Crawford v. Engler, 21 P.2d 460, 131 
Cal.App. 374. 

(4) To Show that an attorney had 
abandoned the practice of law, so aS; 
to be permitted to purchase a note 
with the intent of bringing suit 
thereon.—Stieler v. Pearson, 244 N. 

W. 507, 260 Mich. 374. 

8. Svideuce held admisslble 

In a proceeding to determine an 
attorney’s right, under a contract 
with his Client alleged to be cham- 
.pertous because of an agreement to 
pay costs to a portion of the pro- 
ceeds of a judgment, the testimony 
of another attorney that, on being 
•consulted by such Client and re- 
Quested to pay costs of the proposed 
action, he had refused so to do was 
admissible.—Taylor v. Perkins, 170 
S.W. 409, 183 Mo.App. 204. 

EvidexLce held inadnussible 

Evidence as to the ability of plain- 
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tiff in a personal injury suit to pay 
for the Services of a physician is not 
relevant to the issue as to whether 
or not the contract wtih his attor¬ 
ney was champertous.—Beckles v. 
Boston EI. R. Co., 101 N.E. 145, 214 
Mass. 311. 

9. Wis.—^IVallach v. Rabinowitz, 200 
N.W. 646, 185 Wis. 115. 

10. lustructiou. held to he iu prop¬ 
er form 

Ky.—Chreste v. Louisville Ry. Co., 
191 S.W. 265, 173 Ky. 486. 

11. Minn.—Holloway v. Dickinson, 
163 N.W, 791, 137 Minn. 410, af¬ 
firmed Dickinson v. Stiles, 38 S. 
Ct. 415, 246 U.S. 631, 62 L.Ed. 908. 

12. U.S.—^Edgemont Coal Co. v. 
Asher, D.C.Ky., 298 F. 1000. 

Ky.—Pioneer Coal Co. v. Asher, 276 
S.W. 487, 210 Ky. 498, motion over- 
ruled 278 S.W. 833, 212 Ky. 286. 
Tenn.—^Kitchen-Miller Co. v. Kern, 
91 S.W.2d 291, 170 Tenn. 10. 

11 C.J. p 276 note 19. 

Dictum to contrary see Farrington 
V. Greer, 113 So. 722, 94 Fla. 457. 

13. Ala.—Sellers v. Knight, 64 So. 
329, 185 Ala. 96. 

Tenn.—Ruffin v. Johnson, 5 Heisk. 
604. 

14. Ky.—^Bryant v. Hili, 9 Dana 67 
—^Williams v. Carter, 3 Dana 198. 

11 C.J. p 276 note 21. 

15. Ky.—Castleman v. Combs, ‘7 T. 
B.Mon. 273. 
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deed, who, at the time he took the deed, had no 
knowledge of the adverse possession, may, in equity, 
maintain a suit against the grantor for recovery of 
the purchase price;^® but he may do so only within 
the period of time prescribed by the statute of lim- 
itations;^'^ and, unless induced by fraudulent repre- 
sentation or concealment, his ignorance of the ad¬ 
verse possession does not prevent the running of 
the statute.i^ According to other authorities, a 
court of equity vrill not interfere either to compel 
the vendor to refund the purchase money, or to en- 
join him from prosecuting his action for it against 
the vendee, but will leave the parties to their reme¬ 
dies, if any, at law,^^ unless the vendor has made 
fraudulent representations in regard to the property 
at the time of sale.^^ 

An action to foreclose a mortgage which was 
given while the property mortgaged was held ad- 
versely by a third person cannot be maintained un- 
til the mortgagor has actually recovered posses- 
sion.2i 

§ 54. -As against Occupant in General 

The party to a champertous deed who has the titie 
and rlgSit of entry requisite to the maintenance of an 
action of ejectment against the adverse occupant is the 
grantor and not the grantee; but in most jurisdictions 
the grantor may sue for the benefit of the grantee. 

On performance of such conditions precedent as 
may obtain in the particular state, such as the aban- 
donment or rescission of the champertous con- 
tract,22 the grantor in a champertous conveyancc 


may maintain in his own name an action of eject¬ 
ment or other action to recover possession of the 
land from the adverse occupant.-^ This he may 
do in his own behalf,^^ or, in most jurisdictions, 
for the benefit of the grantee but where the con- 
veyance is deemed void as between the parties, as 
well as against the person in adverse possession, no 
action lies for the benefit of the grantee.-® On the 
other hand, an action to recover possession from 
the person holding it adversely may not be brought 
in the name of the grantee alone;-^ and in some 
States it may be brought only in the name of the 
grantor and not in the name of the grantee but 
under the jurisprudence of other States it may be 
brought in the names of both.29 

Unless the grantee is authorized by a statute in 
force at the time to sue in the name of the grantor 
as a matter of course and without obtaining the 
consent of the grantor,^® the permission of the 
grantor is requisite to the bringing of a suit by the 
grantee in the name of the grantor and he cannot 
be compelled by the grantee to grant such permis¬ 
sion or bring suit himself.^^ 

§ 55. - Defenses 

The defenses available may vary In different classes 
of actions between differrent parties. 

It is no defense to an action for the recovery of 
land adversely held that plaintifif has previously 
made a champertous conveyance of it; such an un- 
lawful conveyance is'only a defense where it is 
itself the foundation of the action ;22 but, under a 


le. Tenn.—Kitchen-Miller Co, v. 

Kern, 91 S.W.2d 291, 170 Tenn. 10. 

17. Tenn.—Kitchen-Miller Co. v. 

Kern, supra. 

18. Tenn.—Kitchen-Miller Co. v. 

Kern, supra. 

19. Ky.—Miller v. Mulvey, 7 Ky.L. 
40. 

N.Y.—Woodworth v, Janes, 2 Johns. 
Cas. 417. 

11 C.J. p 276 note 23. 

20. Ky.—Miller v. Mulvey, 7 Ky.L, 
40. 

21. N.Y.—Mackenzie v. Augimeri, 
205 N.Y.S. 482, 210 App.Div. 156— 
Second Nat. Bank v. Calvert, 274 
N.Y.S. 393, 152 Misc. 884. 

11 C.J. p 276 note 25 tc]. 

22. Ky.—Holliday v. Tennis Coal 
Co., 286 S.W. 773, 215 Ky. 551— 
Doyle V. Cornett, 219 S.W. 1059, 
187 Ky. 584. 

11 C.J. p 277 notes 30 M, 32. 

23. Conn.—Morehouse v. Wood, 105 
A. 349, 93 Conn. 113. 

Fla.—Farrington v. Greer, 113 So. 
722, 94 Fia. 457. 

Ky.—Begley v. Eiasmie. 265 S.W. 


S33,‘ 205 Ky. 240, error dismissed 
Begley v. Erasime, 47 S.Ct. 342, 
273 U.S. 655, 71 L.Ed. 825. 

Okl.—Drennan v. Harris, 170 P. 500, 
67 Okl, 313, denying rehearing 161 
P. 781, 67 Okl. 313—Buell v. U- 
Par-har-ha, 159 P. 507, 60 Okl. 79. 
11 C.J. p 277 note 30. 

24. Conn.—Palmer v. Uhl, 151 A. 
355, 112 Conn. 125. 

25. Conn.—Palmer v. Uhl, supra— 

Morehouse v. Wood, 105 A. 349, 93 
Conn. 113. ! 

Fla,—Farrington v. Greer, 113 So. 
722, 94 Fla. 457. 

Okl.—Slyman v. Alexander, 259 P. 
224, 126 Okl. 232—Harjo v. Owens- 
by, 169 P. 875, 66 Okl. 315—Miller 

V. Grayson, 165 P. 133, affirmed 
166 P. 1077, 64 Okl. 122. 

11 C.J. p 277 note 27. 

26. Ky.—^Le Moyne v. Neal, 181 S. 

W. 1119, 16S Ky. 292. 

Wis.—^Wentworth v. Ahhetts, 46 N. 

W. 1044, 78 Wis. 63. 

11 C.J. p 277 note 26. 

27. Okl,—Cox V. Fowler, 283 P. 995, 
141 Okl. 110. 


28. Fla.—^M. & M. Auto Parts Co. v. 
Riddle, 136 So. 437, 102 Fla. 598— 
Milton V. Danford, 130 So. 435, 100 
Fla. 761, 71 A.L.R. 586—Tilman v. 
Niemira, 127 So. 855, 99 Fla. 833— 
—^Farrington v. Greer, 113 So. 722, 
94 Fla. 457. 

Ga.—Driggers v. Moore, 137 S.E. 14, 
163 Ga. 754. 

Ky.—Campbell v. Schorr, 5 S.W,2d 
278, 224 Ky. 1—Dowell v. Dillon, 
199 S.W. 6, 178 Ky. 531. 

11 C.J. p 262 note 82, p 274 note 
99, p 276 note 25. 

29. Okl.—Crawford v. Le Fevre, 61 
P.2d 196, 177 Okl. 508. 

30. Privilege is not transferable 

and it may be exercised only by the 
first grantee and not by a grantee 
from him.—People v. Ladew, 143 N. 
E. 238, 237 N.Y, 413, reversing 197 
N.Y.S. 937, 204 App.Div. 903. 

31. Conn.—Palmer v. Uhl, 151 A. 
355, 112 Conn. 125. 

32. Okl.—Culver v. Diamond, 167 P. 
223, 64 Okl. 271. 

11 C.J. P 277 note 33. 
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tatute providing that an action of ejectment may 
e broiight in the name of the real owTier to recov- 
r the title to, or possession of, the land, even 
[lough plaintif^ may have obtained his title by a 
onveyance from a grantor not in possession where, 
ending an action, in ejectment, plaintiff executes 

conveyance of the land in controversy, defendant 
lay avail himself of such fact in defense of the 
.ction.33 

In an action by two plaintiffs to establish joint 
iwnership with defendants, the fact that the deed 
leld by one plaintiff is champertoiis is not a defense 
gainst the claim of the other plaintiff whose title, 
f any, was inherited.^^ 

The grantee may set up, as against the grantor 
uing for the purchase price, that the deed does 
lot pass title.^^ 

\ 56. - Rights of Occupant in General 

The fact of champerty does not authorize a person 
n adverse possession to sue in equity to avold a deed 
»r, after he has lost possession, to bring an action of 
sjectment. 

The person in possession of land cannot sustain 
L bili in equity for the avoidance of a deed execut- 
:d to another by a person claiming adversely to the 
enant, on the ground that the deed is void in con- 
lequence of his adverse possession.36 Also, al- 
hough there may have been champerty, a former 
>ccupant without title may not, after he has lost 
)ossession in a lawful manner, bring an action of 
jectment against the person in possession.37 

5 57. -Action for Penalty 

A statutory penalty for seliing or purchasing a pre« 
:ended title is not recoverable from a person who sold 
>r purchased land without knowledge of adverse posses- 
lion thereof. 

A person who sells or purchases land without 
mowledge that there is a subsisting adverse posses- 
lion is not liable to a statutory penalty for seliing 
)r purchasing a pretended title.^^ 


§ 58. - Rights of Third Persons 

Champerty in a conveyance or contract cannot be 
compiained of by third persons without title, interest, or 
possession. 

Third persons who have neither title to, nor pos¬ 
session of, the property involved and no interest 
in a champertous transaction, cannot be heard to 
object to a conveyance or contract on the ground 
that it is tainted with champerty. 

§ 59. - Pleading and Evidence 

The party who relles on champerty to defeat a deed 
has the burden of proving it by ciear and convincing 
evidence. The invalidity of the conveyance need not 
be pleaded by the grantor in an action by him against 
the adverse occupant. 

An action against a person in adverse possession 
may be brought by the grantor in a champertous 
conveyance without pleading the invalidity of the 
conveyance.'^0 When it has been apprehended that 
a deed might be attacked on the ground 'of an ad¬ 
verse holding at the time it was made, not infre- 
quently counts on the title of the grantor and of 
the grantee have been inserted in the declaration, 
so that if the suit should fail as to the one it might 
succeed as to the other.-^i Whether the adverse oc¬ 
cupant, in an action against him by the grantee, 
must plead champerty specially, in order to take ad- 
vantage of it, is discussed in § 45 supra. 

Ordinarily, the burden of proving that a deed in 
claimanfs chain of title is void for champerty, on 
the ground that it was executed by the grantor when 
the land was adversely held, is on him who relies 
on such fact every presumption is in favor of a 
possession in subordination to the title of the true 
owner.^3 In the absence of e;vidence of knowledge 
of a pending suit affecting the property on the part 
of the vendee or of a record of his conviction for 
violating a statute making it an offense to take a 
conveyance from a person not in possession while 
the land is the subject of controversy by suit, the 


Lctiott in name of grantor for bene¬ 
fit of grantee 

)kl.—McGrath v. Rorem, 252 P. 418, 
123 Okl. 163. 

3. Ala.—Burnett v. Roman, 68 So. 
353, 192 Ala. 188. 

4. Ky.—Mounce v. Hargis, 278 S. 
W. 107, 211 Ky. 761. 

S- Ga.—Edenfield v. Roxintree, 126 

S.E. 731, 33 Ga.App. 444. 

5. N.T.—Keneda v. Gardner, 4 Hili 
469. 

1 C.J. p 278 note 35. 

7. Fla.—^Farrington v. Greer, 113 
So. 722, 94 Fla. 457. 

1 C.J. p 278 note 36. 


38. Conn.—Sherwood v. Barlow, 19 
Conn, 471. 

Me.—^Varrell v. Holmes, 4 Me. 168. 
Mass.—Brinley v. Whiting, 5 Pick. 
348. 

N.Y.—Pepper v. Haight, 20 Barb. 
429. 

11 C.J. p 278 note 37. 

39, Ky.—Travis v. Bruce, 189 S.W. 
939. 172 Ky. 390. 

11 C.J. p 278 note 40. 

Corpus Juris is cited in Harrison 
V. Harman, 102 S.E. 224, 225. 85 W. 
Va. 538. 


40. Tenn.—Witt V. Siler, 12 Tenn. 
App. 116. 

11 C.J. p 277 note 81. 

41. Ga.—Pitts V. McWhorter, 3 Ga. 
5, 46 Am.D. 405. 

N.Y.—Jackson v. Leggett, 7 Wend. 
377. 

Tenn.—Augusta Mfg. Co. v. Vertrees, 
4 Lea 75. 

11 C.J. p 277 note 29. 

42. Ala.—^Wainwright v. Marbury 
Lumber Co., 90 So. 315, 206 Ala. 
559. 

11 C.J. p 278 note 41. 

43. N.Y.—^Jackson v. Sharp, 9 Johns. 
163’ 6 Am.D. 267. 

11 C.J. p 258 note 27. 
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presumption is that he had no suoh knowledge 
but, on the other hand, it will be presumed that the 
seller of land knew whether or not a third person 
was in adverse possession of it, and the burden is 
on him to prove the contrary.^^ ^ party who, to 
defeat a plea of champerty in a deed, claims that 
the deed, although executed during adverse posses¬ 
sion, was executed in pursuance of a contract to 
convey, entered into prior to adverse possession, 
has the burden of showing the prior contract or 
satisfactorily accounting for its loss.^6 
The facts necessary to render a conveyance cham- 
pertous must be established by ciear and convincing 
evidence.'^'^ 

§ 60. —^ Questions of Law and Fact and 
Instructions 

Controverted questions of fact shouid be submitted 


to the jupy for determinatlon under proper instructions in 
an action involving champerty in a conveyance. 

Questions of fact which, provided the evidence is 
sufficient for submission to the jury^^ and is not so 
conclusive as to entitle a party to a directed ver- 
dict,^9 shouid be submitted to the jury for determi- 
nation include the questions whether there was ad¬ 
verse possession by a third person at the time of 
the conveyance in question so as to make the con¬ 
veyance champertous,50 whether the conveyance 
claimed to be champertous was rescinded by the 
parties,whether the person in possession disclaim- 
ed title at the time of the purchase so as .to estop 
him to question the deed,52 and whether the action 
is prosecuted for the benefit of the vendor or the 

vendee.55 


44. Okl.—Bilby v. Brockman, 155 P. 

257, 55 Okl. 714—Jennings v. 

Brown, 94 P. 557, 20 Okl. 294. 

45. N.Y.—Etheridge v. Cromwell, 8 
Wend.. 629—Lane v. Shears, 1 
Wend. 433. 

4 S. Ky.—Wallace v. Neal, 11 S.W.2d 
1002, 227 Ky. 30, 

47. Ky.—Phillips v. American Ass’n, 
82 S.W.2d 456, 259 Ky. 402—Pord- 
son Coal Co. v. Wells, 53 S.W. 
2d 564, 245 Ky, 291—Fordson Coal 
Co, V, Mills, 27 S,W.2d 382, 234 Ky. 
64—Pond Creek Coal Co. v. Hat- 
field, 16 S.W.2d 442, 228 Ky. 806— 
Lanham v. Huff, 14 S.W.2d 402, 228 
Ky. 139—Comb v. Virginia Iron, 
Coal & Coke Co., 245 S.W. 896, 197 
Ky. 476—Miller v. Edwards, 220 
S.W. 1056, 187 Ky. 827. 

11 C.J. P 258 note 26. 

Pailnre to show character of pos- 
sessiou 

A quitclaim deed by the record 
owner of land, who was out of pos¬ 
session, cannot be deemed champer¬ 
tous, where the character of the pos¬ 
session at the time of the execution 
of the deed is not shown.—^Pines v. 
Traktman, 178 N.Y.S. 90, 189 App. 
Div. 904, 109 Misc. 680. 

PvidexLce held sufficient 

(1) To establish champerty. 

Ky,—Smith v. Bryant, 86 S.W.2d 

1022, 260 Ky. 820—Jones v. 0’Con- 
nell, 35 S.W.2d 290, 237 Ky. 219. 
Okl.—^Davis v. Manhard, 45 P.2d 
1095, 172 Okl. 85. 

(2) To sustain verdict for plain- 
tifC in action defended on the ground 
of champerty.—^Weber v. Teague, 149 
S.W. 963, 149 Ky. 681. 

(3) To establish that defendants 
held possession of land for the use 
and benefit of, and not adverse to, 
heirs of an Indian allottee.—^McKoy 
V. Keel, 18 P.2d 277, 161 Okl. 258. 

(4) To Show that one in possession 


of land when it was conveyed to an-l 
other was claiming under a deed.— 
Begley v. Erasmie. 265 S.W. 833,'20.5 
Ky. 240, error dismissed Begley v. 
Erasime, 47 S.Ct. 342, 273 U.S. 655, 
71 L.Ed. 825. 

(5) To Show that defendant had 
been in actual possession of land 
under claim of title during the time 
when plaintiffs predecessor claimed 
to have obtained title, and when 
plaintiff purchased at bankruptcy 
sale of such predecessor’s interest in 
the land.—^Anderson v. Baugherty, 
207 S.W. 474, 182 Ky. 800. 

Evidence held insnfficient 

(1) To establish that deed execut¬ 
ed to plaintiff conveying land vrhich 
had been more or less unoccupied for 
several years prior thereto, and 
which had been used as free range 
for stock by people living in neigh- 
borhood, was in violation of cham¬ 
perty laws.—Street v. Dexter, 77 P. 
2d 707, 182 Okl. 360. 

(2) To Show that conveyance was 
champertous. 

U.S.—^Wells v. Fitzgerald, C.C.A.Ky., 
297 F. 586. 

Ky.—Fordson Coal Co. v. Mills, 27 
S.W,2d 283, 234 Ky. 64. 

(3) To Show actual possession.— 
Saranac Land, etc., Co. v. Roberts, 
109 N.Y.S. 547, 125 App.Div. 333, 
affirmed 88 N.E. 753, 195 N.Y. 303. 

(4) To establish a claim that, at 
the date of a conveyance, plaintiffs 
were holding adversely under oral 
contracts.—Comb v. Virginia Iron, 
Coal & Coke Co., 245 S.W. 896, 197 
Ky. 476. 

Agreed statexnent of facts held not 
to Show champerty 
Okl.—Hutchison v. Brown, 167 P. 
624, 66 Okl. 250. 

To avoid a deed 

(1) To avoid deed because it was 
executed in violation of statute mak- 

391 


ing the buying of land held in ad¬ 
verse possession a misdemeanor, 
there must be evidence showing that 
at time of execution of deed grantor 
had not taken rent from lands con¬ 
veyed for space of one year and that 
lands were held adversely to grantqr 
by party seeking to avoid deed, or 
those under whom he claimed. It 
must be shown that grantee had 
knowledge of pendency of suit af- 
fecting land conveyed by deed at 
time of execution thereof.—Courtney 
V. Worley, 74 P.2d 370, 181 Okl. 399. 

(2) A deed was not champertous 
and void under statutes, where there 
was no showing that grantor had 
not collected rents within a year 
preceding execution of deed, and 
where it. was not shown that grantee 
knew of pendency of suit at time of 
execution of deed.—Courtney v. Wor¬ 
ley, supra. 

48. Ky.—Pioneer Coal Co. v. Asher, 
35 S.W.2d 285, 237 Ky. 254—Davis 
V. Davis, 277 S.W. 1025, 211 Ky. 
711—Blalock V. Darnell, 229 S.W. 
1039, 191 Ky. 258. 

49. Ky.—Oliver v. Muncy, 89 S.W.2d 
617, 262 Ky. 164—Deupree v. Walk- 
er, 72 S.W.2d 732, 255 Ky. 30. 

50. Ky.—Cherry Bros. v. Tennessee 
Cent. Ry. Co., 299 S.W. 1099, 222 
Ky. 79—Tennis Coal Co. v. Sack- 
ett, 190 S.W. 130, 172* Ky. 729, Ann. 
Cas.l917B 629. 

11 C.J. p 275 note 4. 

Whether there was open and no- 
torions possession or not is a ques¬ 
tion for the determination of the 
jury.—Cardwell v. Sprigg, 1 B.Mon., 
Ky., 369, 7 Dana 36. 

51. Ky.—Meade v. Ratliff, 118 S.W. 
271, 133 Ky. 411, 134 Am.S.R. 467. 

52. Ky.—Irvin v. Mumford, 13 S.W. 
2d 520, 227 Ky. 525. 

53. Ky.—^Baley v. Deakins, 5 B.Mon. 
159. 
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An instruction dealing with a disclaimer of title fails to require the jury to belicve tfiat the vendec 
r the person in possession is erroneous where it made the purchase in reliance on the disclaimer,54 

V. OEIMINAL RESPONSIBILITY 


61. Offenses 

Not oniy is champerty a common-faw offense, but 
lamperty or maintenance or som^ partlcular form 
lereof is a statutory offense in some jurisdictions. 

Champerty is an offense at common law;55 and 
lamperty or maintenance or some particular form 
lereof is an offense when it is within the applica- 
on of a criminal statute of the jurisdiction where- 
i it is committed;®^ but, of course, a statute defin- 
ig the crime of champerty must be applicable be- 
)re a person may properly be found guilty of a 
iolation thereof-^*^ 

The gist of the offense, whether champerty or 


maintenance, is an officious intermeddling in a suit 
which in no way belongs to the intermeddler.^s 

§ 62. Prosecution and Punishment 

To convict under a statute, a case within the statute 
must be alleged in the indictment or Information and es- 
tablished by the evidence. 

In a prosecution for a statutory offense, it is nec- 
essary for the state to allege^^ and prove a case 
within the application of the statute; and where 
the evidence is wholly insufficient, defendanfs de- 
murrer to the «vidence or motion to direct a ver- 
dict in his favor should be sustained.^® A criminal 
intent will not be presumed.®^ 


CHAMPION. A eombatant, a fighter; or one who 
Qgages in any contest; especially in ancient times, 
ne who contended in single eombat in behalf of an- 
ther^s honor, or rights, or sometimes, of his own; 
ow one who acts or speaks in behalf of a person, 
r a cause; a defender or an advoeate.^ 

Champion of the king or queen. An ancient offi- 
er, whose duty it was to ride armed cap-a-pie, into 
Vestminster Hali at the eoronation, while the king 
ms at dinner, and, by the proclamation of a herald, 
lake a challenge “that, if any man shall deny the 
:ing’s title to tho srown, he is there ready to defend 
b in single eombat.” The king drank to him, and 


sent him a gilt cup covered, full of wine, which 
the Champion drank, retaining the cup as his fee.2 
Another phrase: “Self-constituted Champion of 
the red light.”^ 

OEANCE. 

As a Noun 

It has been said that strictly or philosophically 
there is no such thing as chance;^ but the word 
is commonly understood to imply an absence of ex- 
plainable or controllable causation,^ or a lack of 
knowledge;® and, while it has not been adopted or 
defined as a law term, is not technical, and must 
be deemed used in a popular sense,it has never- 


4. Ky.—^Irvin v. Mumford, 13 S.W. 
2d 52Q, 227 Ky. 525, 

5. Cal.—Maryland Cisualty Co. v. 
Fidelity & Casualty Co. of New 
York. 236 P. 210, 71 Cal.App. 492. 

)el.—Hannigan v. Ita\o Petroleum 
Corporation of America, 178 A, 589, 
6 W.W.Harr. 442. 

1 C.J. p 278 notes 43, 44. 

6. Del.—^Hannigan v. Italo Petro¬ 
leum Corporation of America, su¬ 
pra. 

le.—Hinckley v. Giberson, 151 A. 
542, 129 Me. 308. 

1 C.J, p 278 note 45, p 279 note 48. 
Sugaglng in business of soliciting 
exnployment for lawyer 
r.Y. —People v. Meola, 184 N.Y.S. 
353, 193 App.Div. 487, 38 N.Y.Cr. 
532. 

7. Okl,—Stovall V. State, 187 P. 
815, 17 Okl.Cr. 677—Pitt v. State, 
180 P. 383, 16 Okl.Cr. 15. 
Knowledge of the facts on the part 

f the purchaser is essential to con- 
titute the statutory offense of buy- 
ig iands of which the grantor has 


not been in possession and the rents j 
of which he has not taken for one 
year before the conveyance.—^Belcher 
V. Belcher, 119 N.Y.S. 144, 134 App. 
Div. 726. 

58. Okl,—^Worrell v. Roxana Petro¬ 
leum Corporation, 291 P. 47, 144 
Okl. 297. 

11 C.J. p 279 note 49. 

59. Intent 

Prior to an amendment of the 
New York statute so as to make 
intent an essential element of the 
offense, it was not necessary that 
an indictment for the purchase by an 
attorney^of a chose in action should 
allege with what intent the claim 
was bought.—^People v. TValbridge, 3 
Wend., N.Y,, 120—^People v. Wal- 
bridge, 6 Cow„ N.Y., 512. 

Information held sufficient 
Okl.—Pitt V. State, 180 P. S83. 16 
Okl.Cr. 15. 

60. Okl.—Stovall v. State, 187 P. 
815, 17 Okl.Cr. 677—Pitt v. State, 
180 P. 383, 16 Okl.Cr. 15. 
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Svidence held sufficient as to one 
count and insufficient as to another 
Cal.—People v. Levy, 50 P.^d 509, 
8 Cal.App.2d 763. 

61. Cal.—^Bulkeley v. State Bank, 8 
P. 643, 68 Cal. 80. 

1. La.—^Egan v. Signal Pub. Co., 74 
So. 556, 558, 140 La. 1069, quoting 
Webster New Int. D, 

2. Black L.D. 

3. La.—^Egan v. Signal Pub. Co., 74 
So. 556, 558, 140 La. 1069. 

4. N.Y.—^People v. Lavin, 71 N.E. 
753, 179 N.Y. 164, 168, 66 L.R.A. 
601, 1 Ann.Cas. 165. 

5. Cal.—^Mirabito v. San Francisco 
Dairy Co., 85 P.2d 513, 515, 1 Cal. 
2d 460. 

8. XJ.S.—^Dillingham v. McLaughlin, 
N.Y., 44 S.Ct. 362, 868, 264 U.S. 
370, 68' L.Ed. 742. 

11 C.J. p 279 note 6 [a}. 

; 7. Mont.—Gordon v. Trevarthan, 84 
! P. 185, 186,. 18 Mont- 387, 40 Am. 
^ S.R. 452* 
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theless been specifically defined as meaning an ac¬ 
cident, casualty, fortuity, fortune or luek, or possi- 
bility, an event not calculated upon, an event witb- 
out an assigned cause, an unexpected oecurrence, 
hazard, risk, or the resuit or issue of uncertain and 
unknowii conditions or forces, neither understand- 
ingly brought about by one^s aet nor preestimated 
by one^s understanding, something that befalls, as 
the resuit of unknown or unconsidered forces, the 
unknown or undeflned cause of events that to us are 
uncertain or not subject to calculation.^ In a par- 
ticular. connection, as when speaking of awards 
made by lot or chanee, it has been held that tickets 
evidencing a participation in the scbeme,^ and also 
registration numbers in a book when used in lieu 
of such tickets,^ ^ constitute “chances.” The word 
has been contrasted with, or distinguished from, 
‘‘accident,^* see Accident 1 C.J.S. p 429 note 39, 
**design,”ii and “doubt.”^^ 

Other phrases: ^^Beyond ali reasonable ehance of 
mistake,”^3 «by Jot, chance or drawing,”^^ 'chance’ 
at a prize,”i5 «chance of prices,^’ see C.J.S. title 
Gaming § 1, ^‘game of chanee,” see C.J.S. title 
Gaming § 1, also 27 C.J. p 968 note 11-p 969 notes 
17, 20-24, “last ciear chance,” see CJ.S. title Neg- 
ligence § 136, also 45 C.J. p 984 note 82-p 988 note 
3, ‘^lot or chance,^^mixed game of chanee and 
skill,” see C.J.S. title Gaming § 1, also 27 C.J. p 969 
note 19, ^^property sold or disposed of by chance, 
and ^^resoit to the determination of chance.”^^ 


As an Adjective 

Chane e-medley or Chciiid-medley. A casual 
meeting or affray,^^ a sudden affray;20 a. self-de- 
fense whereby a man proteets himself from assault 
and the like, in the course of a sudden broil or quar- 
rel, by killing him who assaults him; the aceidental 
killing of a maii in self-defcnse in a sudden encoun- 
ter.2i 

Other phrases: “Chanee bargain,” see Bargain 9 
C.J.S. p 1541 note 38, “chanee policeman,” see C.J.S. 
title Municipal Corporations § 568, and “chance 
verdict,” see C.J.S. tities New Trial § 58, also 46 
C.J. p 157 note 27-p 158 note 30, and Trial § 472, 
also 64 C.J. p 1033 note 8-p 1034 note 16, p.l035 
note 25-p 1037 note 37. 

GHANCEL. In ecclesiastical law, the part of a 
chureh in whieh the communion table stands; it 
belongs to the rector or the impropriator.22 

CHANCELLOB. As the name given in some states 
to the judge or presiding judge of the court of 
ehancery, see C.J.S. title Judges § 2, also 11 C.J. 
p 285 notes 39, 40. 

The term is also used in some of the dioceses of 
the Protestant Episcopal Chureh in the. United 
States to designate a member of the legal profes- 
sion who gives advice and eounsel to the bishop and 
other ecclesiastical authorities.^^ An officer bear- 
ing this title is to be found in some countries of 


Wash.—Goodman v. Cody, 1 Wash. 
Terr. 329, 335, 34 Am.R. 808. 

11 C.J. p 279 note 6 [a]. 

8. U.S.—Public Clearing House v. 
Coyne, 111., 24 S.Ct. 789, 795, 194 
U.S. 497, 48 L.Ed. 1092. 

Cal.—People v. Rehm, 57 P.2d 238, 
240, quoting Corpus Juris—^Mira- 
bito V. San Prancisco Dairy Co., 
35 P.2d 513, 515, 1 Cal.2d 460. 

Ga.—Russell v. Equitable Loan & 
Security Co., 58 S.E. 881, 885, 129 
Ga. 154, 12 Ann.Cas. 129, quoting 
Webster Int. D. 

111.—People V. Monroe, 182 N.E. 439, 
442, 349 111. 270, 85 A.L.R. 605. 

Ohio.—Stevens v. Cincinnati Times- 
Star Co., 73 N.E. 1058, 1060, 72 
Ohio St. 112, 106 Am.S.R. 586. 

Pa.—Holt V. Wood, 14 Pa.Co. 499, 
501. 

11 C.J. p 279 notes 2-6, p 280 notes 
7-19. 

9. Ala.—Salomon v. State, 27 Ala. 
26, 30. 

10. Tex.—City of Wink v. Griffith 
Amusement Co., 100 S.W.2d 695, 
699. 

11- Ga.—Russell v. Equitable Loan 


& Security Co., 68 S.E. 881, 885, 129 
Ga. 154, 12 Ann.Cas. 129. 

11 C.J. p 279 note 3 [a]. 

13. Ala.—Bonner v. State, 18 So. 
226, 107 Ala. 97, 107. 

13. '^Beyond a reasonable doubt” 
contrasted 

Ala.—Bonner v. State, 18 So. 226, 107 
Ala. 97,’ 107. 

11 C.J. p 279 note 2 [a]. 

14. U.S.—Public Clearing House v. 
Coyne, 111., 24 S.Ct. 789, 795, 194 
U.S. 497, 48 L.Ed. 1092. 

15. Tex.—City of Wink v. Griffith 
Amusement Co., 100 S.W.2d 695, 
699. 

16. U.S.—Public Clearing House v. 
Coyne, 11!.. 24 S.Ct. 789, 795, 194 
U.S. 497, 48 L.Ed. 1092. 

Ohio.—Stevens v. Cincinnati Times- 
Star C6., 73 N.E. 1058, 1060, 72 
Ohio St. 112, 148, 106 Am.S.R. 586. 

17. Conn.—State v, Dorau, 198 A. 
573, 577, 124 Conn. 160. 

18. Cal.—Mirabito v. San Prancisco 
Dairy Co., 35 P.2d 513, 515, 1 Cal. 
2d 460—Dixon v. Pluns, 33 P. 268, 
269, 98 Cal. 384, 35 Am.S.R. 180, 20 
L.R.A. 698. 

Mont.—Gordon v. Trevarthan, 34 P. 


185, 186, 13 Mont. 387, 40 Am.S.R. 
452. 

19. Adams Gloss. 

20. Black L.D. 

21. 4 Blackstone Comm. p 184. 
Self-defen^e distinguished 

It has been said that, strictly 
speaking, “chance-medley” is the 
killing of a man in a casual affray 
in self-defense, while “chaud-med- 
ley" is a homicide committed in the 
heat o/ an afCray and while under 
the induence of passion; and so the 
two terms have been mutually dis¬ 
tinguished, although it has also been 
paid that the distinction is of no 
great importance.—^Black^ L.D. 
Uisadrenture distinguished 
Black L.D., citing 4 Blackstone 
Comm. p 184. 

11 C.J. p 280 note 22 [a]. 

22. Black L.D. 

23. Black L.D. 

Chancellor of a diocese 

In ecclesiastical law, the officer 
appointed to assist a bishop in mat- 
ters of l&w, and to hold his con- 
sistory courts for him.—^Black L,D., 
citing 1 Blackstone Comm, p 382 and 
2 Stephen Comm, p 672—11 C.J. p 
285 note 42 [a]. 
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irope, and is generally invested with extensive 
ilitieal authority.24 

In Eqgland, besides being the designation of the 
ief judge of the eonrt of chaneery, the term is 
;ed as the title of several judicial officers attached 
bishops or other dignitaries and to the nniversi- 

5S.25 

In Seotch practiee, the foreman of an assize or 
iry.^® 

Chancellor of a cathedraL In English eeclesias- 
3al law, one of the '^qnatnor personae,” or four 
lief dignitaries of the cathedrals of the old foun- 
ition. The duties assigned to the office by the stat- 
,es of the different chapters vary, bnt they are 
liefly of an edncational character, with a special 
iference to the cultivation of theology.27 

Chancellor of a university. As a governing offi- 
!r of a university, see C.J.S. title Colleges and 
niversities § 16, also 11 C.J. p 285 note 43. 

In English law, the official head of a university.-® 

Chancellor of the dnchy of Lancasfer. An offi- 
ir who presides over the court of the duehy to 
idge and determine eontroversies relating to lands 
jlden of the king in rigbt of the duehy of Lan- 
ister.29 

Chancellor of the exchequer. In England, an of- 
3er who formerly sat in the court of exchequer 
id, with the rest of the court, ordered things for 
le king’s benefit.®® 

Chancellor of the order of the garter. An offi- 
jr who seals the commissions and the mandates of 
le chapter and assembly of the knights, keeps the 
jgister of their proceedings, and delivers their acts 

L Black L,D. 

5. Black L.D. 

3. Black L.D. 
r. Black L.D. 

3. Black L.D. 

J. Bouvier L.D. 

). Cowell L.D. 

L C.J. p 285 note'4G, 

L. Black L.D. 

Black L.D. 
l. Adams Gloss. 
escription and liistory of office 
He is appointed by the delivery of 
le kiiig’s great seal into his cus- 
•dy. He may not be a Roman 
itholic. He is a cabinet minister, 
privy counsellor, and prolocutor of 
,e house of lords by prescription, 

>ut not necessarily, although usual- 
, a peer of the realm), and vacates 
s office with the ministry by which 


under the seal of their order.®^ 

Chancello/s cotirfs in the fzvo universities. In 
English law, eourts of local jiirisdiction, resembling 
borough eourts, in and for the two universities of 
Oxford and Cambridge in England.®® 

Lord high chancellor. In England, the lord high 
chancellor is the highest judicial officer of the realm, 
and in point of precedency ranks above every tem- 
poral lord; he is also keeper of the great seal, a 
privy coiinsellor, and prolocutor of the house of 
lords.®® 

Vice chancellor. In English law, a judge of the 
court of ehancery, acting as assistant to the lord 
chancellor, and holding a separate court, from 
whose judgment an appeal lay to the chancellor.®^ 

CHANCEB. To adjust aeeording to the principies 
of equity, as would be done by a court of chan- 

cery.So 

As to the power of a bankruptcy court to chaheer 
a bond see C.J.S. title Bankruptcy § 20, also 7 C.J. 
p 26 note 51 [b]. 

CHANCEBY. A court formerly existing in Eng¬ 
land and stili existing in several of the United 
States which possesses an extensive equity jiiris- 
diction.®® As a system of equitable jurisprudence 
see the C.J.S. title Equity § 1, also 21 C.J. p 22 
note l~p 31 note 66. 

Chane ery jiirisdiction. As the judicial power to 
hear and determine ali cases wherein the law by 
reason of its universality cannot afford relief^ see 
the C.J.S. title Equity § 7 et seq., also 21 C.J. p 
31 et seq. 

Other phrases: “Chaneery case,”®^ “ehancery 

35. Me.—Brett v. Murphy, 14 A, 934, 
80 Me. 358. 

Vt.—James v. Smith, 1 Tyler 128, 
136. 

35. Bouvier L.D. 

11 C.J. p 285 notes 49, 50. 

37. Ohio.—Squire v. Bates, 5 N.E.2d 
690, 691, 132 Ohio St. 161—Warner 
V. Mutual Bldg. & Inv. Co., 190 N. 
E, 143, 145, 128 Ohio St. 37—Ogles- 
bee V. Miller, 181 N.E. 26, 27, 125 
Ohio St. 223—Union Trust Co. v. 
Lessovitz, 171 N.E. 849, 851. 122 
Ohio St. 406—McBride v. Univer¬ 
sity Club, 146 N.E. 804, 805, 112 
Ohio St. 69—^In re Gurnea's Estate, 
146 N.E. 308, 309, 111 Ohio St, 715 
—^Porest City Inv. Co. v. Haas, 143 
N.E. 549, 550, 110 Ohio St. 188— 
Gearhart v. Richardson, 142 N.E. 
890, 892, 109- Ohio St. 418—In rc 
Hawke, 140 N.E. 583, 585, 107 Ohio 
St. 341—^Wagner v. Armstrong, 113 
N.B. 397. 400, 93 Ohio St 443— 


he was appointed. To him belongs | 
the appointment of all justices of 
the peace throughout the kingdom. 
Being, in the earlier periods of Eng- j 
lish history, usually an ecclesiastic, 
(for none else were then capable of 
an office so conversant in writings), 
and presiding over the royal chapel, 
he became keeper of the king’s con- 
science, visitor, in right of the 
Crown, of thre hospitals and colleges 
of royal foundation, and patron of 
all the Crown livings under the value 
of twenty marks per annum in the 
king’s books. He is the general 
guardian of all infants, idiots, and 
lunatics, and has the general super- 
intendence of all charitable uses, and 
all this, over and above the vast 
and axtensive jurjsdiction which he 
exercises in his judicial capacity in 
the supreme court of judicature, of 
which he is the head.—^Black UD. 
34.- Black L.D. 
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CHANCEE7—GEANGE 


eause,”^® ^^chancery clerk’s office,^^chancery 
gi.sardianship/’^^ ‘‘chancery proeeeding [or proceed- 
irigs],”^^ and “chancery receiver,” see tlie C.J.S. 
title Receivers § 1, also 11 C.J. p 286 note 53. 

CHANGE. 

As a Nonn 

An alteration, modification, or substitution of one 
thing for another;^^ and in tbis sense the word 
has been contrasted with, or distinguished from, 
‘^establishnient,”43 ^^renovations,” '^repairs,^^^^ and 
“technical alteration [o£ an instrnment]/^ see C.J.S. 
title Alteration of Instruments § 46 a. 

In another sense, bilis, or gold or silver coins, or 
some of each, of lesser denominations, in amount 
of equal value.^^ 


In stili another sense, as a contraction of “ex- 
change,” a fised place where merehants meet, at 
certain honrs, for the transaction of business with 
each other, subjeet to sueh general rules or under- 
standing as they think proper to be governed by.^® 

Phrases: ^^Change in,^’^"^ “change in compensa- 
tion,”4S “change in condition [or conditions],”^^ 
“change in decree,’^®^ ^^change in interest,”^! 
“change in interest and possession,’’°2 ^^change in 
interest or title,^^53 ^^ehange in interest, title, or 
possession,”^^ ^^change in interest, title, possession, 
and use,”^5 ^^change in management,”^® ^^ehange in 
oceupaney,”57 “change in or extension of . . . biisi- 
ness,”58 “change in [or of] possession,^^59 “change 
in the nature of its business,”60 “change in the na¬ 
ture of the . . . interest,”6i “change in title,”62 
“change of beneficiary,”63 “change of character,”64 


In re Arrasmith*s Estate, 7 N.E.2d 
826, 827, 54 Ohio App. 391—Som- 
mers v. De Ran, 4 N.E.2d 267, 269, 
53 Ohio App. 87—City Loan & Sav- 
ings Co. V. Kyler, 198 N.E. 503, 504, 
50 Ohio App. 390—Kochs v. Kochs, 
197 N.E. 255, 256, 49 Ohio App. 327 
—^Levenson v. Wolfson, 182 N.E. 
111, 116, 42 Ohio App. 318—Colby 
V. Price, 177 N.E. 382, 39 Ohio App. 
198. 

33. Ohio.—^Wasserstrom v. Foit, 181 
N.E. 815, 124 Ohio St. 675. 

39. Miss.—Johnson v. Board of 
Sup’rs of Yazoo County, 74 So. 321, 
322, 113 Miss. 435. 

40. N.T.—^In re De Saulles, 167 N.T. 
S. 445, 453, 101 Misc. 447. 

41. 111.—^Alexander Lumber Co. v, 
Kellerman, 192 N.E, 913, 916, 358 j 
111. 207—Schwind v. Porester, 6 N. 
E.2d 898, 899, 289 IlLApp. 172. 

Tenn.—Sloan v. Sloan, 295 S.W. 62, 
64, 155 Tenn. 422. 

42. U.S.—Cross V. Nee, D.C.Mo., 18 
P.Supp. 589, 594. 

Minn.—^National Surety Co. v. Erler. 

220 N.W. 543, 546, 175 Minn. 14. 
N.M.—Territory v. State Eastern R. 
Co., 110 P. 852, 15 N.M. 591, 597. 

43. lowa.—^Jenkins v. State High- 
way Commission, 218 N.W. 258, 
259, 205 lowa 523. 

44. Mass.—William A. Doe Co. v. 
City of Boston, 160 N.E. 262, 263, 
262 Mass. 458. 

45. 111.—Murphy v. Peo., 104 111. 
528, 535—^Pishback v. Brown, 16 
111. 74. 

46. N.T.—White v. Brownell, 2 Daly 
329, 356, 4 Abb.Pr.,N.S., 162. 

47. Colo.—Hili V. Capito! Life Ins. 
Co.,'14 P.2d 1006, 1008, 91 Colo. 
300. 

48. Ohio.—State ex rei. Boyd v. 
Tracy, 190 N.E. 463, 466, 128 Ohio 
St. 242. 

4D. U.S.—Pillsbury v. Alaska Pack- 
ers Ass’n. C.C.A.Cal., 85 P,2d 758, 


760—^Bay Ridge Operating Co. v. 
Lowe, D.C.N.Y., 14 P.Supp. 230, 281 
—^Atlantic Cbast Shipping Co. v. 
Golubiewski, D.C.Md., 9 P.Supp. 
315, 317, 318. 

Ga.—Travelers* Ins. Co. v. Hurt, 167 
S.E. 175, 176, 176 Ga. 153. 

Mo.—State ex rei. Sei v. Haid, 61 
S.W.2d 950, 953, 332 Mo. 1061— 
Winschel v. Stix, Baer & Puller 
Dry Goods Co., App., 77 S.W.2d 
488, 491. 

Okl.—Commonwealth Mining Co. v. 
Atterberry, 22 P.2d 78, 79, 163 Okl. 
294—^Noble Drilling Co. v. Link, 17 
P.2d 971, 972, 161 Okl. 238. 

As affecting award under compensa- 
tion laws, see the C.J.S. title 
Workmen’s Compensation Acts § 
854, also 71 C.J. p 1438 note 93- 
p 1445 note 87. 

50. Held to mean a modification of 

or addition to decree with respect to 

subjeet matter which it decided.— 

Schneider v. Schneider, 125 So. 91, 92, 

155 Miss. 621. 

51. U.S.—Surratt v. Pire Ass’n of 
Philadelphia, C.C.A.S.C., 43 P.2d 
467, 471. 

52. Mich.—Contract & Investment 
Co. V, Home Ins. Co. of New York, 
278 N.W. 69, 72, 283 Mich. 288. 

53. U.S.—^Royal Ins. Co. v. Bailey, 
C.C,A.Ky., 35 P.2d 916, 919. 

Mo,—Terminal Ice & Power Co. v. 
American Pire Ins. Co., 194 S.W. 
722, 725, 196 Mo.App. 241—Termin¬ 
al Ice & Power Co. v, American 
Pire Ins. Co., App., 187 S.W. 564, 
567.. 

54. Ga.—^Hurley v. Girard Pire & 
Marine Ins. Co., 176 S.E. 785, 49 
Ga.App. 823. 

Wis.—De Keyser v. National Liberty 
Ins. Co. of America, 257 N.W. 673, 
675, 216 Wis; 566, 97 A.L.R. 766. 

55. lowa.—^MeVay v. Western Grain 
Dealers’ Pire Ins. Co., 252 N.W. 
548, 549, 218 lowa 402. 

5S. Wash.—^Nearhoff v. Home Ins. 


Co. of New York, 298 P. 427, 429, 
162 Wash. 269. 

57. lowa.—Danels v. Farm Property 
Mut. Ins. Ass’n of Des Moines, 239 
N.W. 24, 25, 213 lowa 352. 

5& Tex.—Janes Contracting Co. v.' 
Home Life & Accident Co., Civ. 
App., 245 S.W. 1004, 1008. 

59. Ark.—^American Ins. Co. v. Rec¬ 
tor, 290 S.W. 367, 369, 172 Ark. 
767. 

Mo.—^Hopson V. Pregge, 228 S.W*. 
859, 860, 206 Mo.App. 28—Terminal 
Ice & Power Co. v. American Pire 
Ins. Co., 194 S.W. 722, 724, 196 
Mo.App. 241—Terminal Ice & Pow¬ 
er Co. V. American Fire Ins. Co., 
App., 187 S.W. 564, 567. 

Mont.—Brown v. Pederal Surety Co., 

8 P.2d 647, 652, 91 Mont. 389. 

N.J.—Evans v. London Assur. Corpo¬ 
ration, 151 A. 613, 616, 107 N.J.Law 
183. 

N.D.—Veum v. Stefferud, 196 N.W. 
104, 105. 50 N.D. 371. 

60. Mass.—^Teele v. Rockport Gran- 
ite Co., 112 N.E. 497, 498, 224 Mass. 
20 . 

61. N.D.—Anderson v. U. S. Fire 
Ins. Co., 222 N.W. 609, 612, 57 N.D. 
462. 

62. Wash.—Richardson v. Superior 
Pire Ins. Co., 74 P.2d 192, 193, 192 
Wash. 553. 

63. lowa.—^Ehlerman v. Bankers’ 
Life Co., 200 N.W. 408, 409, 199 
lowa 417. 

Mass.—^Goldman v. Moses, 191 N.E. 

873, 874, 287 Mass. 393. 

Mo.—^Ryan v. Woman’s Ben. Ass'n 
of Maccabees, 237 S.W. 224, 227, 
209 MoA.pp. 515. 

Tenn. — Hutsell Vi Citizens’ Nat. 
Bank, 64 S.W.2d 188, 190, 16,6 Tenn. 
598. 

Wis,—First Wisconsin Nat. Bank of 
, Milwaukee v. Roehling, 269 N.W. 
677, 679. 

64. U.S.—Monnier v. U. S., D.C.N.Y.. 
16 F.2d 812, 814. 
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aange of eireumstance [or eiroumstanees],”®^ 
aange of elassification/^®® “change of eompensa- 
^‘change of concUtion [or eonditions]/’^® 
hange of condition or circiimstanees,’^®^ ^‘change 
domicile/’"^ ^‘change of existing lines and loea- 
«71 ^^change of interest/’^- ^^change of judge,’^"^ 
hange of location“change of occupation,”'^^ 
hange of ownership,”"^ ‘^change of possession/’*" 
hange of residence/^'^^ <^change of residenee or 
micile/''^^ ^^change of site,”S0 ^^change of title,”^^ 
hange of titie or interest,”82 ^‘■change of title or 
.ssession”S3 ^^ehange of venue,” see the C.J.S. 


title Yenne § 126 et seq, also 67 C.J. p 132 note 
74 et seq, “change of voeation,”^^ ^^material ehange 
[in written instmment],^^ see the C.J.S. title Al- 
teration of Instruments § 4 et seq, ^^material ehange 
of grade,”S5 and ^^modification or ehange also 
“changes for safety, economy, and utility/^®'^ 
“changes in course,’^^^ ^^changes in the work/’89 
“make whatever changes are necessary,”^^ and ^^ren- 
ovations and ehanges.”^! 

As a Verh 

-Present Tense. In its transitive use, the verb 


. lowa.—^Alburtus v. Alburtus, 
160 N.W. 830, 831, 178 lowa 1124. 
ib.—In re Bartietfs Estate, 190 N. 
W. S69, 108 Neb. 681, 25 A.L.R. 39. 
yo.—Johnston v. Laird, 52 P.2d 
1219, 1222, 48 Wyo. 532. 

I. U.S.—Norumbegra Co. v. Ben- 
nett, D.C.N.T., 3 F.Supp. 500, 501. 

Ky.—^Bright v. Russell, 33 S.W. 
2d 643, 236 Ky. 567. 

‘6 C.J.S. title Officers §§ 94-97, also 
46 C.J. p 1020 note 6-p 1027 note 5. 
L Cal.—Los Angeles County Flood 
Control Dist. v. Wright, 2 P.2d 168, 
173, 213 Cal. 335—Hili v. General 
Petroleum Corporation, 16 P.2d 
1035, 1039, 128 Cal.App. 284. 
id.—Pettiford v. United Department 
Stores, 196 N.E. 342, 345, 100 Ind. 
App. '471. 

0 .—Hassell v. C. J. Reineke Lum- 
ber Co„ App., 54 S.W.2d 758, 760. 
,C.—Smith V. Swift & Co., 194 S. 
E. 106, 108, 212 N.C. 608. 
tcl.—Derr v. Weaver, 57 P.2d 1153, 
1154, 177 Okl. 100. 
a.—^.‘Vllen v. Mottley Const. Co., 170 
S.E. 412, 414, 160 Va. 875. 
s ground for reopening and review- 
ing compensation award see C.J.S. 
title ■Workmen's Compensation 
Acts, § 854, also 71 C.J. p 1438 
note 93-p 1445 note 87. 

). Mass.—^Bennett v. Brown, 110 
N.E. 266, 222 Mass. 283. 

•Y.—Liss V. United States Fidelity 
& Guaranty Co., 169 N.T.S. 1027, 
1028, 103 Misc. 253. 

h U.S.—Swift & Co. V. Licklider, 
C.C.A.W.Va., 7 F.2d 19, 21. 
id.—Croop V. Walton, 157 N.E. 275, 
278, 199 Ind. 262, 53 A.L.R. 1386. 
a.—Successiori of Hausmann, 112 
So. 408, 410, 163 La. 537. 

'o.—In re Ozias' Estate, App., 29 S. 
W,2d 240, 243—Finley v. Finley, 
App., 6 S.W.2d 1006. 
eb.—Mudge v. Mudge, 196 N.W. 
706, 111 Neb. 403. 

.Y.—In re Fischer’s Estate, 271 N. 
Y.S. 101, 108, 151 Misc. 74. 
se C.J.S. title Domicile § 13, also 
19 C.J. p 423 note 39-p 426 note 53. 

Pa.—In re State Highway Route 
No. 72, 108 A. 820, 821, 265 Pa. 
369. 


72. Ind,—Automobile Underwriters 
V. White, 191 N.E. 335, 337, 207 
Ind. 228. 

Mont.—Libby Lumber Co. v. Pacific 
States Pire Ins. Co., 255 P. 340, 
344. 79 Mont. 166. 

Tex.—London Assur. Corporation v. 

Dean, Civ.App., 2S1 S.W. 624, 625. 
Va.—Sands v. Bankers’ Fire Ins. Co., 
191 S.E. 657, 663. 

73. Nev.—State ex rei. W'arren v. 
Sixth Judicial District Court in 
and for Humboldt County, 61 P.2d 
6 , 8 . 

74. Va.—Matthews v. Codd, 142 S.E. 
383, 384. 150 Va. 166. 

75. U.S.—Elkins v. -$Itna Life Ins. 
Co. of Hartford, Conn., D.C.Tex., 
26 F.2d 277. 278. 

Tex.—Business Men’s Assur. Cb. of 
Amarica v. Bradley, Civ.App., 275 
S.W. 622, 623,- 

Wash.—Goodell v. Northwestern 
Mut. Acc. Ass^n, 226 P. 266, 268, 
130 Wash, 55, 

76. U.S.—Conrad & Co, v. Commis- 
'sioner of Internal Revenue, C.C.A., 
50 F.2d 576, 578. 

lowa.—Guaranty Life Ins. Co. v. 
Farmers Mut. Ins. Ass’n of Wash¬ 
ington County, 278 N.W. 913, 917— 
Union Central Life Ins. Co. v. 
Pranklin County Farmers Mut. 
Ins. Ass’n, 270 N.W. 398, 401. 

Md.—^Royal Ins. Co. v. Drury, 132 
A. 635, 638, 150 Md. 211, 45 A.L.R. 
582. 

N.J.—^Employers* Pire Ins. Co. v. 
Ritter, 164 A. 426, 428, 112 N.J.Eq. 
418. 

Ohio.—Union Central Life Ins. Co. 
V. Clinton Mut. Ins. Ass’n, 199 N. 
E. 223, 226, 51 Ohio App. 20. 

Tenn.—Phoenix Mut. Life Ins. Co., 
for Use of First Nat. Bank, v. 
iEtna Ins, Co., 59 S.W.2d 517, 519, 
166 Tenn. 126. 

77. Ga.—Neely v. Sheppard, 196 S.E. 
452, 458, 185 Ga, 771. 

78. Kan.—Roberts v. Robertson, 

254 P. 1026, 1027, 123 Kan. 222. 

Ky.—Commonwealth v. Ott, 4 S.W. 
2d 417, 419, 223 Ky. 612. 

79. U.S.—U. S. V. Knight, D.C.Mont, 
291 P. 129, 132. 
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Ark.—McGill v. Miller, 37 S.W.2d 
689, 690, 183 Ark. 585—State v. 
Red Oak Trust & Savings Bank, 
267 S.W. 566, 567, 167 Ark. 234. 

See C.J.S. title Domicile § 13, also 
19 C.J. p 423 note 39-p 426 note 
53. 

80. Kan.—Griebel v. School Dist. 
No. 6 of Rooks County, 203 P. 718, 
719, 110 Kan. 317- 

81. Pa.—Gold V. Commercial Casual- 
ty Ins. Co., 188 A. 360, 361, 124 Pa. 
Super. 181. 

82. Ga.—National Ben. Pranklin 
Fire Ins. Co. v. Hurley, 176 S.E. 
780, 781, 49 Ga.App. 815. 

Miss.—Osler v. Atlas Assur. Co., 90 
So. 185, 127 Miss. 511. 

83. Ga.—Hurley v. Girard Pire & 
Marine Ins. Co., 183 S.E. 548, 549, 
181 Ga. 583. 

W.Va.—Bowling v. Continental Ins. 
Co., 103 S.E. 285, 286, 86 W.Va. 
164, 17 A.L.R. 376—Bronson v. 

New York Fire Insurance Co., 63 
S.E. 283, 64 W.Va. 494, 19 L.R.A., 
N.S., 643, 16 Ann.Cas. 868. 

84. Tex.—Southern Travelers’ Ass’n 

V. Boyd, Civ.App., 1 S.W.2d 446, 
449. 

85. Tenn.—^Knox County v. Lemarr, 
97 S.W.2d 659, 661, 20 Tenn.App. 
258. 

8& Minn.—^National Surety Co. v. 
Erler, 220 N.W. 543, 546, 175 Minn. 
14. 

87. lowa.—^Jenkins v. State High¬ 
way Commission, 218 N.W. 258, 
260, 205 lowa 523. 

88. lowa.—Harding v. Board of 
Sup’rs of Osceola County, 237 N. 

W. 625, 630, 213 lowa 560. 

89. Mass.—Dahlstrom Metallic Door 
Co. V. Evatt Const. Co., 152 N.E. 
715, 718, 256 Mass. 404. 

90. U.S.—International Silver Co. v. 
Oneida Community, C.C.A.N.Y., 93 
F.2d 437, 441. 

91. ^^Bepairs’’ not synonsrmous 
Mass.—^William A. Doe Co. v. City 

of Boston, 160 N.E. 262, 263, 262 
Mass. 458. 
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CHANGE—CHANNEL 


has been defined as meaning to alter or make dif- 
ferent, to exchange, to pnt one thing in the plaee 
oi another, or to render something essentially dif¬ 
ferent from what it was, even to loss of identity or 
the substitution of one thing for another .^2 
transitively, to come to pass from one state or 

place to another.^2 

In particular connections, and ahvays taking into 
aceount the context and circumstances of its use, 
^^change’’ has been held to be equivalent to, or in- 
terchangeable or synonymous with, ^'alter,” see Al¬ 
ter 3 C.J.S. p 898 note 87, and “vacate has 
been held to be broader than, and hence distinguish- 
ed from, “alter,” “amend,” and “modify;”95 and 
has also been distinguished from “establish.”^^ 

Phrases: “Change, amend, or extend the char- 
ter,”^'^ “change his occupation,”^^ “change its scope 
or object,”^^ “change the venue,”^ and “modify, 
amend, alter, or change ;”2 also “changes its 
course;”^ and also “changing the grade of the side- 
Tvalk.”'^ 

-Changed. The past tense or past participle of 

the verb “change” which, it has been said, implies 
active design, deliberate action, rather than uncon- 
scious alteration due to forgetfulness.^ 

Phrases: “Changed condition [or conditions],”® 


“changed his occupation,”^ “ ^changed^ his testi- 
mony,”S “changed oecupation,”^ “repealed, altered, 
or changed,”^® and “until 'thereafter changed.’ 

CHAKGrEE. An ofhcer formerly belonging to the 
king’s mint, in England, whose business vras chiefly 
to exchange coin for bullion brought in by mer- 

ehants and others .12 

CHANNEL. It has been said that the word is a 
generic term applicable to any watercourse, wheth- 
er a river, ereek, slough, or eanal;^^ and that its 
precise meaning depends upon the context in which 
it is used,^"^ two lines of definitions being generally 
reeognized, the one, employed in boatmen’s par- 
iance, as meaning the course Trhere the ^vater is 
deepest and the navigation safest; the other, in 
geographical iisage, designating the depression of a 
bed, below permanent banks, wherein ^vaters flovr 
and which may be sometimes full and sometimes 
not.i® With reference to matters of navigation see 
the C.J.S. tities Collision § 2, Navigable Waters § 
20, also 11 C.J. p 287 notes 68-77; and as applied 
to watercourses of a nonnavigable character see the 
C.J.S. title Waters § 41, also 11 C.J. p 287 note 78- 
p 288 note 88. 

Phrases: “Channel of a river,”1® “flood channel” 


92 , U.S.—Cross V. Nee, D.C.Mo., 18 
F.Supp. 589, 594. 

Dak.—Territory v. Scott, 20 N.W. 
401, 3 Dak. 357, 432. 

Mass.—William A. Doe Co. v. City 
of Boston, 160 N.E. 262, 263, 262 
Mass. 458. 

11 C.J. p 286 note 57, p 287 notes 
58, 60. 

S3. Dak.—Territory v. Scott, 20 N. 
W. 401, 3 Dak. 357, 432, quoting 
Webster D. 

j94. Mo.—M orris v. Karr, 114 S.W.2d 
962, 963—State ex reL Tummons v. 
Cox, 282 S.W. 694. 696, 313 Mo. 
672—Tummons v. Stokes, App,, 274 

S.W. 528, 529. 

^5. IJ.S.—Cross V. Nee, D.C.Mo., 18 
F.Supp. 589, 594 . 

se. lowa.—Jenkins v. State High- 
way Commission, 218 .N.W. 258, 
260, 205 lowa 523. 

Mo.—Berglar v. University City, 
App., 190 S.W. 620, 623. 

97. S.C.—Lancaster v. Town Coun- 
cil of Brookland, 158 S.B. 233, 235, 
160 S.C. 150. 

98. Kan.—Jaques v. Order of United 
Commercial Travelers of America, 
180 P. 200, 202, 104 Kan. 612. 
^“CliaiigiiLg Ilis occapation’ means 

engaginff in another einployment as 

A usual business.*’—Union Health & 


Accident Co. v. Anderson, 180 P. 81, 
82, 66 Colo. 195. 

99. Wash.—State v. Howell,.181 P. 
37, 38, 106 Wash. 542. 

1. Mo.—State ex rei. Cone v. Bruce, 

55 S.W.2d 733, 736, 227 Mo.App. 
631. : 

2. U.S.—Cross V. Nee, D.C.Mo., 18 

F.Supp. 589, 594. j 

3. Tex.—Spears Dairy v. Bohrer, 
Civ.App., 54 S.W.2d 872, 875. 

4. Mo.—Berglar v. University City, 
App., 190 S.W, 620, 623. 

5. Pa.—Boyer v. Pitt Pub. Co., 188 
A. 203, 204, 324 Pa. 154. 

6. Conn.—^Kowalski v. New York, 
N. H. & H. R. Co., 164 A. 653, 655, 
116 Conn. 229, 86 A.L.R. 957. 

Ind.—Jackson Hili Coal & Coke Co. 
V. Gregson, 150 N.E. 398, 399, 84 
Ind. App. 170. 

7. U.S.—Elkins v. .®tna Life Ins. 
Co. of Hartford, Conn., D.C.Tex., 
26 F.2d 277, 278. 

8 . “ ‘Switched’ his testimony” sub- 
stantially equivalent 

‘‘Saying that a witness ‘changed’ 
his testimony is not wholly different 
from the more vernacular statement 
that he ‘switched’ his testimony.”— 
Boyer v. Pitt Pub. Co., 188 A. 203, 
204, 324 Pa. 154. 

May imply perjury 

“It cannot be declared as a matter 
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of law that a prominent head line on 
the front page of a newspaper, cap- 
tioning an article dealing with a 
sensational trial of public interest 
and alleging that the ‘star witness’ 
‘changed’ his testimony, was inca- 
pable of being construed by the gen- 
eral reader ... as implying per¬ 
jury rather than merely a lapse of 
memory.”—Boyer v. Pitt Pub. Co., 
188 A. 203, 204, 324 Pa. 154. 

9. U.S.—Indemnity Ins. Co. of North 
America v. Sloan, C.C.A.Md., 68 
F.2d 222, 224. 

10. Pa.—^Wallace v. Blair, 1 Grant 
75, 79. 

11. U.S.—Michigan Cent. R. Co. v. 
Michigan Public Utilities Commis¬ 
sion, D.CMich., 271 F. 319, 323. 

12i. Black L.D. 

13. Cal.—McKissick Cattle Co. v. 
Alsaga, 182 P. 793, 797, 41 Cal. 
App. 380. 

14. lowa.—^Dunleith, etc., Bridge Co. 
v. Dubuque County, 8 N.W. 443, 
55 lowa 558, 564. 

15. Tenn.—State v. Muncie Pulp 
Co., 104 S.W. 437, 119 Tenn. 47, 74. 

11 C.J. p 287 notes 77 [a], 80 [a]. 

16. U.S.—U. S. V. Hutchings, D.C. 
Okl.. 252 F. 841, 844. 

‘Branch’ of a river” distinguished 
see Branch 11 C.J.S. p 765 note 17. 
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^Tiow -water channel,”^'^ "main channel/’^^ 
d-ehannel,” ^^middle of the main channel,” and 
ddle thread of the channel,”!^ and “widest 
nncl,” see tl:c C.J.S. title Waters § 41, also 11 
. p. 288 note 88. 

As an Adjective 

'ha>nnel bars, Vertical iron bars extending frbm 
fioor to tbe ceiling of a building in front of an 
rator sbaft, desfgned to hold the fire bricks mak- 
the final wall of the shaft.^O 

ANTER. The ehief singer in the choir of a ca- 
dral.21 

ANTRY. A ehurch or ehapel endowed with 
ds for the maintenanee of priests to say mass 
ly for the sonis of the donors.22 

APEL. A small church.23 

APELRY. The preeinet and limits of a ehapel; 

same thing to a ehapel as a parish is to a 
ireh-^*^ 

lAPERON. A hood or bonnet, anciently worn 
the Knights of the Garter, as part of the habit 
that order; also a little escutcheon fixed in the 
ehead of horses drawing a hearse at a funeral.^® 

[APITRE. A snmmary of matters to be inqnired 
or presented before justices in eyre, justices of 
ize, or of the peaee, in their sessions; .also arti- 
s delivered by the justice in his charge to the 

nest.26 

lAPLAIN. An ecelesiastic 'who performs divine 
vice in a ehapel; bnt it more commonly means 
j who attends upon a king, prinee, or other per- 

Okl.—Cole V. Missouri, etc., Ky. 

;o., 94 P. 540. 20 Okl. 227, 231, 12 
j.R.A..]Sr.S., 268. 

U.S.—St. Louis, etc., Packet Co. 

Keokuk, etc., Bridge Co., C.C. 
owa, 31 P. 755, 757. 

U.S.—lowa V. 

39, 147 U.S. 1, 12, 37 L.Ed. 55. 

C.J. P 287 note 77 [a]. 

N.Y.—Hartman v. Clarke, 93 N. 

".S. 314, 104 App.Div. 62, 63. 

Black L..D. 

Black KD. 

N.Y.—In re Atkinson's Will, 197 
r.Y.S. 831, 832, 120 Misc. 186. 

« chapels 

0 called from their freedom or 
mption from all ordinary juris- 
lion.—Black L.D. 

7 ate chapels 

hapels owned by private persons, 
used by themselves and their 


son cf quality, for the performanee of clerical du- 
ties in a private ehapel. In more modern appliea- 
tion, a clergyman officially attached to a ship of 
war, to an army, or regiment, or to some public 
institution, for the purpose of performing divine 

service.27 

CHAPLET. As employed in the phrase ‘^rosaries, 
ehaplets, and similar articles of religious devotion,” 
^^chaplets” was held not to include crueifixes.23 

CHAPMAN. An itinerant vendor of small wares.29 

Pefty chapma7i. A tvord analogous to, and some- 
times defined in the same terms as, a hawker or 
peddler, being a person traveling from town to 
town with goods and merchandise for sale.^® 

CEAPTER. In eeclesiastical law, a congregation 
of eeclesiastical persons in a cathedral church, eon- 
sisting of eanons, or prebendaries, whereof the dean 
is the head, all subordinate to the bishop, to whom 
they aet as assistants in matters relating to the 
ehurch, for the better ordering and disposing the 
things thereof, and the confirmation of such leases 
of the temporalty and offices relating to the bisho- 
prie, as the bishop shall make from time to time.^^ 

CHAR. To reduce Tvood to a coal by burning.32 
The term has been distinguished from ^^to scorch 
or discolor by heat.”33 

CHARACTER. 

Personal Attrihutes 

-^In General. In what may be called its abstract, 

primary sense, the word has been defined as mean- 
ing the aggregate of the moral qualities which be- 
long to and distinguish an individual person, the 

church.—^Black L.D.. citingr Stephen 
Comm. p 151. 

24. Black L..D. 

25. Black L,.D. 

26. Black L.D. 

27. Black L.D. 

28. U.S.—See U. S. v. Closson Co., 
12 Ct.Cust.App. 470, 471. 

29. Black L.D. 

30. Pa.—^Fisher v. Patterson, 13 Pa. 
335, 338. 

See C.J.S. title Hawkers and Ped- 
dlers § 1, also 29 C.J. p 219 note 
1-p 223 note 45. 

31. Black L.D. 

32. N.C.—State V. Sandy, 25 N.C. 
570, 574. 

“Bone char” see 11 C.J.S. p 513 note 

6 . 

33. N.C.—State v. Hali, 93 NO. 571, 
573. 


Illinois, 13 S.Ct. 


families, are called “private,” as op- 
posed to chapels of ease, vrhich are 
built for the accommodation of par- 
ticular distriets within a parish, in 
ease of the original parish church.— 
Black L.D., citing 2 Stephen Comm. 
p 745. 

Froptietary chapels 
In English law, those belonging to 
private persons who have purchased 
or erected them with a view to 
proflt or otherwise.—Black L.D. 

Public chapels or chapels of ease 
In English law, chapels founded 
at some period later than the church 
itself. They were designed for the 
accommodation of such of the par- 
ishioners as in course of time had 
begun to fix their residence at a dis- 
tance from its site; and chapels so 
circumstanced were also described 
as “chapels of ease,” because built 
in aid, ’ or ease, of the original 
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general resuit of one^s distinguishing attributes,^^ son^s character is Tvitb especial reference to a spe- 

the peculiar qualities impressed by nature or babit eific trait, it has been said that the text writers and 

an a person 'which distinguish bim from otbers,^^ the adjudged eases generally speak of ^^conduct” 

the principies and motives that control the life, and ^^charaeter’^ as convertible ternis, and that such 

or the stamp impressed by nature, education, and language is accurate enough for ali practieal pur- 

habit;^® and, more specifically, as disposition, in- poses;^^ and hence “character,” in the sense in 

dependence, individuality, moral quality, resolu- which the term is used in jurisprudence, or when 

tion, or strength of mind;^*^ also as meaning mor- properly made the subject of inquiry in courts of 

alitySS or personal virtue.^^ The word is also used justice, is frequently employed as referring to one^s 

to designate a statement or testimonial given to a reputation in the neighborhood, or eommon re¬ 
servant, on the termination of his employment, port;^^ and has been defined as meaning the esti- 

showing the character of work performed while in mate attached to the individual by the community, 

the Service.^® It has been said that “character” not the real qualities of the individual as conceived 

is distinguished from “disposition and is sel- by the witness. In other words it is not what the 
dom used as synonymous with “mere inclination” individual really is, but what he is held, or reputed, 

or “propensity,” or even “secret habit.”42 to be generally in the society and community in 

- In Jurisprudence. It has been said that in le- which he moves and resides, the estimate, individual 

gal parlance, the term “character” has a dual mean- general, put upon a person, or the reputation, or 
ing. It may refer to a person’s private life, about the general credit which a man has obtained in pub- 
which the publie may have no knowledge, or it may lic opinion, since the actual character of a person 

mean the character a person enjoys by reputation is not exactly ascertainable by any process of hu- 

and whether it will be given one or the other mean- man inquiry; and so in such cases, “character” and 

ing will, of course, depend on the eircumstances of “reputation” have been said to be equivaient, inter- 

its use in the particular case, for context and intent changeable, or even synonymous.'^'^ In other cases, 

must generally be resorted to in the interpreta- however, it has been held that, strietly speaking, 

tion.'^^ In particular connections, or for some pur- “character” and “reputation” are not synonymous 

poses, as where it is sought to show what a per- but distinet, for a man may have a good character, 

45. «Oliaracter” iadicated "by con- 
duct 

“If there be a metaphysical dis¬ 
tinctiori between character and con- 
duct, we know of no authority in law 
for admitting evidence of conduct 
where evidence of character would 
be excluded. Character or reputa¬ 
tion is generally regarded as the 
voice of the community, but that is 
just what the conduct of the indi¬ 
vidual makes it. ‘The speech of the 
people,’ as it is most descriptively 
called,. is suggested by the general 
tenor of the conduct, so that to 
prove the one is in effect to prove 
the other; and the rule of law that 
would exclude character excludes 
conduct. . . . But where any dis- 
tinction is taken it is for the pur- 
pose of saying that the evidence 
must relate to reputation and not 
conduct.**—^Zitzer v. Merkel, 24 Pa. 

408, 410. 

46. TJ.S.—^Knode v. Williamson, W. 

Va., 17 Wall, 586, 588, 21 L.Ed. 670. 

Ala.—-Way v. State, 46 So. 273, 155 
Ala. 52, 63. 

Me.—Phillips v. Kingfteld, 19 Me. 

376, 379, 36 Am.D. 760. 

N.H.—Matthews v. Huntley, 9 N.H. 

146, 148. 

Pa.—^Wike v. Lightner, 11 Serg. & 

R. 198, 199. 

Vt.—Powers v. Leach, ’ 26 Vt. 270, 

278. 

11 C.J. p 289 note 40-p 290 note :41. 
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47. TJ.S.—Knode v. Williamson, W. 
Va., 17 Wall. 586, 588, 21 L.Ed. 
670. 

Aia.—Garrison v. State, 116 So. 705, 
217 Ala. 322—Glover v. State, 76 
So. 300, 301, 200 Ala. 384—Garri¬ 
son V. State, 116 So. 706, 708, 22 
Ala.App. 444. 

Colo.—H. Ii. Shaffer & Co. v. Prosser, 
62 P.2d 1161, 1163, 99 Colo. 335. 
Conn.—Creer v. Active Automobile 
Exch., 121 A. 888, 889, 99 Conn. 
266. 

Ga.—Clarke v. State, 183 S.E. 92, 52 
Ga.App. 254. 

lowa.—State v. Egan, 13 N.W. 730, 
59 lowa 636, 637. 

Md.—EWorld v. State, 50 Md. 49, 56. 
Mich.—^People v. Nemer, 187 N.W. 

315, 317, 218 Mich. 163. 

Minn.—Lydiard v. Minneapolis Daily 
News Co., 124 N.W. 985, 110 Minn. 
140, 145, 19 Ann.Cas. 985. 

Neb.—^Berneker v. State, 59 N.W. 

372, 40 Neb. 810, 816. 

Nev.—State v. Pearce, 15 Nev. 188, 
190. 

Or.—State v. Leabo, 249 P. 363, 120 
Or..l60. 

Pa.—Kimmel v.* Kimmel, 3 Serg. & 
R. 336, 338, 8 Am.D. 655. 

Tex.—Rogers v. State, 70 S.W.2d 188, 
189, 126 Tex.€r. 39—Richardson v. 
State, 253 S.W. 273, 278, 94 Tex.Cr. 


34. Cal.—Joost V. Sullivan, 43 P. 
896, 111 Cal. 286, 295, quoting 
Black L.D. 

35. Ga.—Cox v. Strickland, 28 S.E. 
655, 101 Ga. 482, quoting Webster 
D. 

Ohio.—Burns v. State’, 79 N.E. 929, 
930, 75 Ohio St. 407. 

3 ©. Mo.—Harrison v. Lakenan, 88 S. 
W. 53, 189 Mo. 581, 601, quoting 
Webster Int. D. 

37. Mo.—^Harrison v. Lakenan, su¬ 
pra. 

38. Okl.—Warkentin v. Kleinwach- 
ter, 27 P.2d 160, 163, 166 Okl. 218. 

35. N.T.—^People v. Kenyon, 6 Park. 
Cr. 254, 270. 

40. Okl.—^Dickinson v. Perry, 181 P. 
504, 510, 75 Okl. 25. 

See also C.J.S. title Master and Serv¬ 
ant § 45, and 39 C.J. p 90 notes 
81-91. 

41. Ala.—^Hussey v. State, 6 So. 420, 
87 Ala. 121, 130. 

Pa.—Commonwealth v. Webb, 97 A. 
189, 192, 252 Pa. 187. 

42. N.T.—Safford v. People, 1 Park. 

Cr. 474, 478. ,■ . 

43. Minn.—Lydiard v. Daily News 
Co., 124 N.W. 985, 110 Minn. 140, 
145, 19 Ann.Cas. 985. 

44. Colo.—H. L.^ Shaffer & Co. v. 
Prosser, 62 P.2d 1161, 1163, 99 
Colo. 335. 
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2 t have a bad reputation, or vice versa; and their 
se as synonyms is inaccurate or, at least, care- 
ss, in tbat sneh use fails to recognize that ^^char- 
3ter,” strictly speaking, means tbat wbich a person 
: thing really is, vrhile '^reputation” means Tvhat a 
srson is estimated, said, supposed, or thought, to 

2 by others.^^ Character is internal, reputation 
dernal; one is the substance and the other the 
ladow.^® "Character^’ signifies the reality, and 
reputation” merely what is reputed or understood 
:om report to be the reality about a person or 
iing.50 "Character” means T^hat a man is mor- 
lly, and consists of the qualities vrhieh constitute 
le individual, including natural and aequired 
istes; and these have been held to constitute one^s 
etual, or real, eharaeter.^l Reputation, the quali- 
.es one is supposed to possess, may be termed one^s 
stimated, or reputed, character in contradistinction 

3 his real eharacter.52 

Chaste character. It has been said that the term 
5 not limited alone to unlawful sexual intercourse, 
ut means purity of mind and innocence of heart;^^ 
ctual personal virtue, not merely reputation or 
ood name.^^ 


Good moral character. The words are general in 
their applieation but they include ali the elements 
essential to make up sueh a character; among 
these are common honesty and veracity, espeeially 
in all professional intercourse,^ 5 although it has 
been held that the highest degree of moral excel- 
lence is not required;^® and the term has been de- 
fined as meaning a character that measures up as 
good among the people of the community in which 
the person lives, or that is up to the Standard of the 
average citizen;^? that status vrhich attaches to a 
man of good behavior and upright conduet.^S 

As one of the qualities required of an applicant 
for admission to a particular status see the C.J.S. 
tities Aiiens § 127, Attorney and Client § 7 b, and 
Intoxicating Liquors § 135, also 33 C.J. p 541 notes 
9-13. 

Reputed character. The slow-spreading influenee 
of opinion, arising out of the deportment of an in¬ 
dividual in the society in whieh he moves,^^ the 
equivalent of "reputationand distinguished 
from "real character.” 

Other phrases: "Aetual character,"character 
or reputation,”63 "general character,”64 "general 


8. U.S.—Sloan v. XJ. S., C.C.A.Mo., 
31 F.2d 902, 906. 

lal.—State v. Ridgeway, 265 P. S49, 
350, 89 Cal.App. 615. 
lolo.—H. L. Shaffer & Co. v. Pres¬ 
ser, 62 P.2d 1161, 1163, 99 Colo. 
335. 

11 .—People v. Hicks, 199 N.E. 368, 
370, 362 111. 238—^People v. Bel- 
castro, 190 N.E. 301, 303, 356 111. 
144 quoting Corpus Juris —^People 
ex rei. Aken v. Pulfer, 8 N.E,2d 
198, 203, 290 Ill.App. 196. 
nd.—Bilis V. State, 119 N.E. 465, 187 
Ind. 721. 

owa.—State v. Bell, 221 N.W. 521, 
523, 206 lowa 816—State v. Pick- 
ett, 210 N.W. 782, 783, 202 lowa 
1321, citing Corpus Juris —State v. 
Poston, 203 N.W. 257, 258, 199 
lowa 1073. 

Io.—State V. Poster, 225 S.W. 671, 
672—State v. Cook, 207 S.W. 831, 
832—State v. Taylor, 183 S.W. 299, 
301, 267 Mo. 41. 

r.H.—Curtice v. Dixon, 68 A. 587, 
74 N.H, 386, 393—State v. Lapage, 
57 N.H. 245, 296, 24 Am.R. 69. 
r.Y. —Safford v. People, 1 Park.Cr. 
474, 478. 

hio.—Burns v. State, 79 N.E. 929, 
930, 75 Ohio St. 407. 
r.—In re Weinstein, 42 P.2d 744, 
747, 150 Or. 1—State v. Sing, 229 
P. 921, 928, 114 Or, 267. 
a.—Hopkins v. Tate, 99 A. 210, 
212, 255 Pa. 56—Commonwealth v. 
Webb, 97 A. 189, 192, 252 Pa. 187 


—Commonwealth v. Calvery, 198 
A. 450, 451, 130 Pa.Super. 575. 

R.I.—State V. Wilson, 1 A. 415, 416, 

15 R.L ISO. 

11 C.J. p 2S9 notes 19, 26-34. 

49. Ga.—Clarke v. State, 183 S.E. 
92, 52 Ga,App. 254. 

N.Y.—In re Capozzi, 289 N.Y.S. 869, 
872, 160 Misc. 200. 

11 C.J, p 289 notes 21, 36. 

50. Pia.—Pine v. State, 70 So. 379, 
381, 70 Fla. 412. 

Miss.—Stegall v. Stegall, 119 So. 802, 
803, 151 Miss, 875, 

Or.—State v. Leabo, 249 P. 363, 120 
Or. 160. 

11 C.J. p 289 notes 20, 38. 

51 U.S,—In re Spenser, C.C.Or., 22 
F.Cas.No.l3,234, 5 Sawy. 195, 197, 
7 Centr.L,J. 84, 85. 

Ark.—Biddle v. Riley, 176 S.W. 134, 
118 Ark, 206, 219, L..R.A,1915F 992. 
111.—U. S. V. Hrasky, 88 N.E. 1031, 
240 111. 560, 563, 130 Am.S.R. 288, 

16 Ann.Cas. 279. 

N.Y.—In re Capozzi, 289 N.Y.S. 869, 
872. 160 Misc. 200. 

Or.—State v. Leabo, 249 P. 363, 120 
Or. 160—Leverich v. Frank, 6 Or. 
212, 213. 

52. Cal.—In re Vandiveer, 88 P. 993, 
4 Cal.App. 650, 654. 

Ga.—Moore v. Dozier, 57 S.E. 110, 
128 Ga. 90. 

53. lowa.—State v. Wilcoxen, 206 N. 
W. 260, 261, 200 lowa 1250—Boak 
V. State, 5 lowa 430, 432—State v. 
Andre, 5 lowa 389, 395. 
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54. Mich.—People v. Mills, 54 N.W. 
488, 491, 94 Mich. 630. 

Mo.—State v. Poster, 225 S.W. 671, 
672—State v. Cook, 207 S.W. 831, 
833. 

N.Y.—^People v. Nelson, 46 N.E. 
1040, 1041, 153 N.Y. 90, 60 Am.S.R. 
592—^Kenyon v. People, 26 N.Y. 
203, 207, 84 Am.D. 177. 

55. Wis.—In re O-42 N.W. 

221 , 73 Wis. 602, 618. 

11 C.J. p 290 note 44. 

5€L U.S.—In re Hopp, D.C.Wis., 179 
F. 561, 562, 563. 

57. U.S.—In re Hopp, supra. 

N.Y.—In re Capozzi, 289 N.Y.S. 869, 

872, 160 Misc. 200. 

58. U.S.—In re Spenser, C.C.Or., 22 
P.Cas.No.13,234, 5 Sawy. 195, 196. 

59. Ga.—^Moore v. Dozier, 57 S.E. 
110 , 128 Ga. 90, 97. 

Ind.—^Wright v. Crawfordville, 42 N. 
E. 227, 142 Ind. 636, 642. 

60. Conn.—Creer v. Active Automo¬ 
bile Exch., 121 A. 888, 889, 99 Conn. 
266. 

61. Ind.—Wright v. Crawfordville, 
42 N.E. 227, 142 Ind. 636, 642. 

62. lowa.—State v. Andre, 5 lowa 
389, 395. 

63. Or.—State v. Sing, 229 P. 921, 
928, 114 Or. 267. 

64. Pa.—^Wike v. Lightner, 11 Serg. 
& R. 198, 199, 

Tex.—^Rogers v. State, 70 S.W.2d 188, 
126 Tex.Cr. 39—Richardson v. 
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character or repntation,”^® <<general moral charae- 
«good character,”^‘^moral character,”®® 
*^previous chaste character,” see the C.J.S. tities 
Rape § 7, also 52 C.J. p 1011 note 51-p 1013 note 7, 
and Seduction § 37, also 57 C.J. p. 53 note 65-p 55 
note 98, ^^public character,and “real charac¬ 
ter;”*^® also, adjectively, ^^character card.”7i 

Status or Oondition 

Quality of conduct with respect to a certain office 
or duty; quality, position, rank, or capacity.72 
a legal sense the word is used as signifying the per- 
sonal, offieial, or speeial capacity in whieh a party 
sues or is sued.*^® 

Phrases: character of,”^^ and ^^in the char¬ 

acter or under the name of.”*^® 

Word of Classification or Description 

As used in a speeial sense the term may denote 
account or description;7® and has been defined or 
employed as meaning the class or division to which 
something belongs;*^*^ kind,*^® or nature.*^® 

Phrases: “Business of an interstate character,” 
see Business 12 C.J.S. p 784 note 97, “business of a 
strictly loeal character,” see Business 12 C.J.S. p 
784 note 13, “business of the same genera! charac¬ 
ter,” see Business 12 C.J.S. p 786 note 85, “char¬ 


acter of injury,”®® “character of land,”®i “general 
character of the work,”®^ “is of a character which 
will,”®3 “moral character of his act,”®^ “nature, 
character, or origin of the . . . claim,”®® “notori- 
ous character of the premises,”®® and “of the char¬ 
acter and kind of this defendant.”®*^ 

CHARACTERISTIO CURVE. In describing an in- 
strument for converting alternating electric cur- 
rents into continuous eurrents, the term has been 
defined as meaning a curve plotted between voltage 
applied to the detector and the current through the 
detector, resulting from the application of the vol¬ 
tage.®® 

OHARBON. A disease caused by the infliction up- 
on the body of putrid animal matter containing 
poisonous bacillus anthrax; also called “anthrax,” 
or “malignant pustule.”®® 

CHARCOAL. A blaek, porous, tasteless, inodorous 
substance, burning without smoke or flame, obtain- 
ed by the imperfect eombustion of organic matter, 
as, of wood in a kiln from which air is exeluded.®® 

OHARCE. 

As a Noun 

- ^In the Singular. It has been said that “charge” 

is a Word of very general and varied use;®i that 


state. 253 S.W. 273, 277, 94 Tex.Cr. i 

616. I 

65. lowa.—State v. Bell, 221 N.W. 
521, 524, 206 lowa 816. 

66 . lowa.—State v. Ferguson, 270 
N.W. 874, 881. 

67. Cal.—In re Vandiveer, 88 P. 
993, 994, 4 Cal.App. 650. 

‘‘G-ood reputatioa” contrasted 
lowa,—State v. Poston, 203 N.W. 
257, 258, 199 lowa 1073. 

68. ‘^G-ood repntation based on. be- 
bavior” distingtiislied ^ 

U.S.—In re Hopp, D.CWis., 179 F. 
561, 562. 

69. TJ.S.—Corliss v. E. W. Walker 
Co., C.C.Mass., 64 P. 280, 282, 31 
L.R.A. 283. 

70. Ind.—^Wright v. Crawfordville, 
42 N.E. 227, 142 Ind. 636, 642. 

71. bkl.—Dickinson v. Perry, 181 P. 
504, 510, 75 Okl. 25. 

72. Mo.—Harrison v. Lakenan, 88 S. 
W. 53, 189 Mo. 581, 601, quoting 
Webster Int. D. 

73. N.Y.—Safford v. People, 1 Park. 
Cr. 474, 478. 

74. U.S.—Jersey City Gas-Light Co. 

V. United Gas Impr. Co., C.C.N.J,, 
46 P. 264, 266. 

*‘By way of» equivalent see By 12 C. 
J.S. p 871 note 12. 

14 C.J.S.-~26 


75. La.—State v. Blue, 64 So. 411, 
414, 134 La. 561. 

70. Cal.—Joost V. Sullivan, 43 P. 
896, 111 Cal. 286, 295, quotingr Web¬ 
ster D. 

77. La.—Jackson State Nat. Bank 
of Jackson, Miss., v. Merchants' 
Bank & Trust Co. of Jackson, 
Miss., 149 So. 539, 541, 177 La. 
975. 

78. Tex.—Thompson v. State, 28 S. 

W.2d 153, 155, 115 Tex.Cr. 530. 

79. La.—Jackson State Nat. Bank of 
Jackson, Miss. v. Merchants’ Bank 
& Trust Co. of Jackson, Miss., 149 
So. 539, 541, 177 La. 975. 

Mo.—Harrison v. Lakenan, 88 S.W. 
53, 189 Mo. 581, 601. 

80. Mo.—David v. City of St. Louis, 
96 S.W.2d 353, 356, 339, Mo. 241, 
106 A.L,R. 849. 

81. N.Y.—^In re Lake Secor Develop- 
ment Co.. 252 N.Y.S. 809, 812, 141 
Misc. 913. 

82. Cal.—Joost V. Sullivan, 43 P. 
896, 111 Cal. 286, 293. 

11 C.J. p 289 note 18. 

83. U.S.—U. S. V. Steene, D.C.N.Y., 
263 P. 130, 134. 

“Was well calculated to” equivalent 
see Calculate 12 C.J.S. p 881 note 
46. 

84. U.S.—Ritter v. New York Mut. 
L. Ins. Co., C.C.Pa., 69 F. 505, 506. 
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85. La.—Jackson State Nat. Bank 
of Jackson, Miss. v. Merchr.nts’ 
Bank & Trust Co. of Jackson, Miss., 
149 So. 539. 541, 177 La. 975. 

86. R.I.—State V. Wilson, 1 A. 415, 
416, 15 R.I. 180. 

87. “Repntation” not involved 
“The ‘character’ and ‘kind’ of man 

he [defendant] is, are but inferences 
based on facts, wholly distinet 
things from ‘reputation,’ which latter 
necessarily involves what people say 
of the person under discussion.”— 
Thompson v. State, 28 S.W.2d 153, 
155, 115 Tex.Cr. 530. 

88. U.S.—Marconi Wireless Tele- 
graph Co. of America v. De Forest 
Radio Telephone & Telegraph Co., 
D.C.N.Y., 236 P. 942, 946. 

89. N.Y.—Bacon v. U. S. Mutual 
Acc. Assoc., 25 N.E. 399, 123 N.Y. 
304, .313, 20 Am.S.R. 748, 9 L.R.A. 
617. 

SO. See 11 C.J. p 290 note 48. 

“Blood charcoal” see Blood 11 C.J.S. 
p 366 notes 23, 24. 

“Bone blaek” distinguished see Bone 
11 C.J.S. p 513 note 5. 

91. Colo.—Page v. Elwell, 253 P. 

1059, 1061, 81 Colo. 73. 

Pa.—Reese v. Pennsylvania R. Co., 
19 A. 72, 74, 131 Pa. 422, 17 Am.S. 
R. 818, 6 L.R.A. 529. 

W.Va.—Duling Bros. v. City of 
Huntington, 196 S.E. 552, 554. 
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its le^al acceptation, it has a Tery broad mean- 
and that its meaning must be determined 
the associations and eircumstances snrrounding 

use.® 3 

[t has been defined in general as meaning a 
rden, load, or weight;®^ any burden or exac- 
n;®5 any onerous condition;®® that which is laid 
on, or which can be borne or taken by, a person 
thing;®'^ hence, derivatively, duty, obligation, of- 
e, oversight, responsibility, or trust;®^ and, more 
Bcifically, a'burden, duty, obligation, or task laid 
imposed upon a person or thing;®® an obligation 
'eetly bearing upon the individual person or 
ing to be affeeted, and appointing, or binding, him 
it to the discharge of the duty or satisfaction of 
3 claim imposed;^ an obligation imposed on a per- 
a or es tat e a responsibility peeuliar to the per- 
1 or thing affeeted and authoritatively imposed;® 
special assessment on land;^ also a lien, encum- 
ance, or claim which is to be satisfied out of the 
ecific thing or proeeeds thereof to which it ap- 
les.S 

In another sense, custody or care of any person, 
ace, or thing, although not necessarily including 
sfody, control, or restraint;^ also an undertaking 
keep the custody of another personas goods.^ 

In what may be deemed a commereial sense, the 


price required or demanded for Service rendered, or 
(less usually) for goods supplied;® and while, in its 
striet use in bookkeeping parlance, the word may be 
defined as meaning a transaction involving, or a 
bookkeeping entry belonging to, but one side of an 
account, it has been held that, in a particular con- 
nection, it is not to be thus narrowly construed as 
referring exelusively to a credit transaction, but 
that it must be given its primary meaning of the 
creation of or recognition of an obligation, and 
may thus be applied or may refer to a cash trans¬ 
action.® 

As defined by the American Institute of Eleetri- 
cal Engineers, and as understood by electrical tech- 
nicians, the word ^^eharge” signifies the con ver sion 
of electrical energy into Chemical energy within a 
cell or storage battery.^® 

In Scotch law, the command of the king^s letters 
to perform some act, as a charge to enter heir; 
also a messenger’s execution, requiring a person to 
obey the order of the king’s letters, as a charge on 
letters of horning, or a charge against a superior.^i 

In particular connections or contexts, and apply- 
ing the various definitions above indicated for the 
word, ^^charge” has been held equivalent to, or syn- 
onymous with, “accusation,”!® ‘^care,”i® ‘^count,”i^ 
^^eustody,^^^^ ‘findictment,” “information,^^ or ^^pre- 


. tr.S. —First Trust Co. of Omaha 
V. Allen, C.C.A.Neb., 60 F.2d 812, 
816. 

nn.—McLougrhlin v. Shaw, 111 A. 
62, 64, 95 Conn. 102. 

Y.—^Darling v. Rogers, 22 Wend. 
483, 491. 

. IlL—People V. Gould, 178 N.B. 
133, 148, 345 111. 288. 

. Ohio.—Sage v. Vinton County 
Comrs., 92 N.E. 24, 25, 82 Ohio St. 
186. 

u—United Shoe Machinery Co. v. 
Hirst, 26 Pa.Dist. 401, 408, affirmed 
70 Pa.Super. 324. 

. Ariz.—^Federal Land Bank of 
Berkeley v. Warner, 23 P.2d 563, 
566, 42 Ariz. 201. 

. U.S.—^In re Ah Pong, C.C.Cal., 
L P.Cas.No.l02, 3 Sawy. 144, 158. 

, 111.-—People v. Gould, 178 N.E. 

133, 148, 345 111. 288. 

111.—People V. Gould, supra. 
Conn.—^McLoughlin v. Shaw, 111 
A 62, 64, 95 Conn. 102. 
r.—^Adirondack Core & Plug Co. v. 
'Tew York Cent. R. Co., 258 N.Y.S. 
116, 935, 144 Misc. 558. 

Kan.—^Felix v. Wallace County, 
12 P. 667, 62 Kan. 832, 837, 84 
^m.S.R. 424. j 

r.—Merchants Exch. Nat Bank v. | 


Commereial Warehouse Co., 49 N. 
Y. 635, 639. 

11 C.J. p 291 note 69. 

2. U.S.—Boal V. Metropolitan Mu¬ 
seum of Art of City of New York, 
C.C.A.N.Y., 298 F. 894, 908. 

3. U.S.—^Ex parte Tsunetaro Machi- 
da, D.C.Wash., 277 F. 239, 241. 

N.Y.—Merchants Exch. Nat. Bank v. 
Commereial Warehouse Co., 49 N. 
Y. 635, 639. 

4. W.Va.—^Duling Bros. Co. v. City 
of Huntington, 196 S.E. 552, 554. 

5. U.S.—^Boal v. Metropolitan Mu¬ 
seum of Art of City of New York, 
C.C.A.N.Y., 298 P. 894, 908—In re 
Interborough Consol. Corporation, 
C.C.A.N.Y., 288 F. 334, 349. 32 A. 
L.R. 932. 

Md.—^Abramson v. Horner, 80 A. 907, 
912, 115 Md. 232. 

Mont.—State v. Board of Com*rs of 
Cascade County, 296 P. 1, 13, 89 
Mont. 37. 

Pa.—Richardson v. Warden, 28 Pa. 
Dist. 970. 971, quoting Corpus Ju¬ 
ris. 

W.Va.—Mack v. Prince, 21 S.E. 1012, 
40 W.Va. 324, 326. 

11 C.J. p 292 notes 74-76. 

e. 111. — People V. Gould, 178 N.E. 
133, 148, 345 111. 288. 

7. Me.—State v. Clark, 29 A. 984, 
86 Me. 194, 195. 
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8 . Pa.—Reese v. Pennsylvania R. 
Co., 19 A. 72, 131 Pa. 422, 435, 17 
Am.S.R. 818. 6 L.R.A. 529. 

Wis.—Usiak v. Kubiak, 225 N.W. 

168, 169, 198 Wis. 600. 

11 C.J. p 291 note 64. 

9. Wis.—Usiak v. Kubiak, supra. 

10 . U.S.—Elliott Works v. Prisk, D. 
C.Iowa, 58 P.2d 820, 822. 

11 . 11 C.J. p 293 notes 92, 93. 

12. lowa.—^U. S. V, Ross, Morr. 164, 
166. 

Not ueo^ssaxily writteu 
“An accusation can be made by 
word of mouth as well as in writing, 
and, in whatever form made, certain- 
ly constitutes a charge."—Common- 
wealth V. McLain, 8 Pa.Dist. & Co. 
765, 766. 

13. 111.—People V. Gould, 178 N.E. 
133, 148, 345 111. 288. 

14. La.—State v. Thornton, 77 So. 
634, 636, 142 Ua. 797. 

N.M.—State v. Puckett, 50 P.2d 964, 
965, 39 N.M. 511. 

15. U.S.—Randazzo v. U. S., C.C.A. 
Mo., 300 P. 794, 797. 

111.—People V. Gould, 178 N.E. 133, 
148, 345 111. 288. 

Me.—State v. Clark, 29 A. 984, 86 
Me. 194, 195. 

N.Y.—^In re Boulware^s Will, 258 N. 
Y.S. 522, 144 Misc. 235. 
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sentment,”^® '^instructions,” see C.J.S. title Trial § 
266, also 11 C.J. p 293 note 87 [a], and generally 
64 C.J. p 510 note 2 et seq, “liability,”i7 ««manage- 
ment,” or '^office,^‘rate,”i9 and “trust;”20 and 
has been compared or contrasted with, and distin- 
guished from, “adviee,’^ see Advice 2 C.J.S. p 892 

note 55, “commission,”^! ^^compensation,”22 “con- 
trol,^^23 <qnterest in land,”24 ^qegaey,’’25 <qien,” see 
C.J.S. title Liens § 1, also 11 C.J. p 292 note 74 
[a], and ^‘trust,” or ^^devise in trust,!’ see the C.J.S. 
title Trusts § 2, also 11 C.J. p 292 note 78 [b]. 

As an aceusation of eriminality or as the first 
step in a criminal proseeution, see the C.J.S. tities 
Criminal Law § 303, also 11 C.J. p 291 notes 66, 67, 
and Indictments and Informations §§ 6, 48, 81, also 
31 C.J. p 562 note 48 [d], p 613 notes 98-5, and p 
641 notes 73-76; as a term of equity pleading and 
praetice see the C.J.S. title Equity §§ 212, 532, also 
11 C.J. p 292 notes 79-81; as a final address of a 
judge to a trial jury see the C.J.S. title Trial § 266, 
also 11 C.J. p 292 note 82-p 293 note 90 and 64 
C.J. p 510 note 2 et seq; as employed in courts- 
martial see the C.J.S. title Army and Navy § 56 e 
(1); and as used in the law of wills see the C.J.S. 
title Wills § 1311, also 11 C.J. p 292 note 78. 

Charge and discharge. Under the former system 
of equity praetice, this phrase was used to eharac- 
terize the usual method of taking an account before 
a master. After the plaintiff had presented his 
“charge,^^ a written statement pf the items of ac¬ 
count for whieh he asked credit, the defendant filed 


a counterstatement, called a ^^discharge,’^ exhibiting 
any claims or demands he held against the plaintift. 
These served to define the field of investigation, and 
constituted the basis of the report.26 

Public charge. In the sense of an expense, the 
term has been held to mean a money charge upon, 
or an expense to, the public for support and care; 
when used with reference to a person who has be- 
come a public charge, it has been held to mean one 
for whom support and care are aetually provided 
at the expense of the public, and not one who is 
being eared for at the expense of his relatives.27 
The phrase has been also employed as meaning a 
person committed to the custody of a department 
of the government by due process of law.^S 

Other phrases: “AU taxes, charges, etc., now due 
or to beeome due,”^® “annual charge” and “appor- 
tioned charge,”^® “carrying charge” or “carrying 
charges” see Carry 13 C.J.S. p 1765 note 61, 
“charge against . . . [city^s] general credit,”^^ 
“charge against realty,”^^ “charge against the gen¬ 
eral fund,”32 “charge and control,”34 “charge for 
administration,”25 ^^charge for admission” and 
“charge for rent of personal property,”^^ ^'charge 
for storage,”^*^ “charge for transportation,”^® 
“charge in the nature of a tax,”^® “charge made in 
reference to trade or profession,”^® “charge of ad- 
ministration,”^! “charge of crime,”^2 “charge of 
the state,“charge or control,”^^ “charge or 
debt,”^5 “charge or expense for preservation, main- 
tenance, or care of trust estate,”^® “charge upon 


16. Md.—State v. Kiefer, 44 A. 1043. 
90 Md. 165, 173. 

11 C.J. p 291 note 67 [a]. 

17. N.T!—Bancroft v. Winspear, 44 
Barb. 209, 214. 

11 C.J. p 291 note 69 [a]. 

18. 111.—-People V. Gould, 178 N.E. 
133, 148, 345 111. 288. 

19. Pa.—^Borough of Mechanicsburg 
V. Valley Rys., 165 A. 541, 542, 109 
Pa.Super. 48. 

20. 111.—People V. Gould, 178 N.E. 
133, 148, 345 111. 288. 

21. Ariz.—^Federal L.and Bank of 
Berkeley v. Warner, 23 P.2d 563, 
566. 42 Ariz. 201. 

22. Ohio.—Sage v. Vinton County, 
92 N.E. 24, 25, 82 Ohio St. 186, 189. 

Pa.—^United Shoe Machinery Co. v. 
Hirst, 26 Pa,Dist. 401, 408. 

23. U.S.—Randazzo v. U. S., C.C.A. 
Mo., 300 F. 794, 797. 

24. Mont.—State v. Board of Com’rs 
of Cascade County, 296 P. 1, 13, 
89 Mont. 37. 

25. Conn.—Goodwin v. Chaffee, 4 
Conn. 163, 166. 

Tex.—Cairns v. Smith, Civ.App., 49 
S.W. 728, 733. / ' 


26. Black L.D, 

27. U.S,—Ex parte Kirchmiriantz, 
D.CCal., 283 P. 697, 698. 

28. U.S.—Ex parte Britten, D.C. 
Wash., 293 P. 61, 62—Ex parte 
Horn, D.C.Wash„ 292 F. 455, 457 
—Ex parte Tsunetaro Machida,. D. 
C.Wash., 277 F. 239, 241. 

29. lowa.—Coffin v. Younker, 195 N. 
W. 591, 593, 196 lowa 1021., 

30. Pa.—Borough of Mechanicsburg 
V. Valley Ryk, 166 A. 541, 542, 109 
Pa.Super. 48. 

31. Ala.—State ex rei. Radcliff v. 
City of Mobile, 155 So. 872, 876, 
229 Ala. 93. 

32. Mo,—^Riley v. Akin, 46 S.W.2d 
122, 124, 226 Mo.App. 735. 

33. Ala,—State ex rei. Radcliff v. 
City of Mobile, 155 So. 872, 876, 
229 Ala. 93. 

34. Md.—^Anne Arundel County v. 
Duckett, 20 Md. 468, 477, 83 Am.D. 
557. 

35. Ariz.—^Federal Land Bank of 
Berkeley v. Warner, 23 ‘P.2d 663, 
666 , 42 Ariz. 201'. * 
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36. U.S.—U. S. V. Koller, D.C.Wash., 
287 P. 418, 420. 

37. N.Y.—People v.*Chatlos, 246 N. 
Y.S. 325, 328, 138 Misc. 539. 

38. Pa.—^Reese v. Pennsylvania R. 
Co., 19 A. 72, 74, 131 Pa. 422, 17 
Am.S.R. 818, 6 L.R.A. 529. 

39. U.S.—Mayor and City Council of 
Baltimore v. Williams, C.C.A..Md., 
61 P.2d 374, 376. 

40. Ga.—Stanley v. Moore, 173 S.E. 
190, 48 Ga.App. 704. 

» _ 

41. Mass.—^Wilder Grain Co. v. Fel- 
ker, 6 N,E.2d 207, 208, 108 A.L.R. 
385. 

42. U.S.—Collins v. Traeger, C.C.A. 
Cal., 27 P.2d 842, 846. 

43. Minn.—Stearns County v. Town- 
ship of Fair Haven, 279 N.W. 707, 
710. 

44. U.S.—Chicago, I. & L. R. Co. v. 
Hackett, 111., 33 S.Ct 581, 684, 228 
U.S. 659, 57 L.Ed. 966. 

11 C.J. p 290 note 63 [bj (1). 

45. Pia.—^In.re Warren*s Bstate, 142 
So. 885, 886, 106 Pia. 163. 

46. Cal.—Boyle v. Superior Court in 
and for Los Angeles County, 31 P. 
2d 828, 137 Cal.App. 672. 
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land,”^*^ “charge upon the effert of the evidence,”^^ 
^‘commission or charge,”^^ ^^date of the last 
eharge,”50 charge,”®^ “lawful eharge, control, 

or custody,”^- ^^likely to become a public eharge,” 
see Aliens §§ 92, 94 d, (10), “person in eharge of 
defendanfs ways, works, and inachinery,”53 “person 
in eharge or eontrol,”54 ^^proper eharge against the 
estate,”®^ ^^rate, fare, or eharge,”^6 “reasonable 
eharge,”®’^ “rental eharge,^^retired in their 
^eharge,^”59 <^to have eharge of,”6® and “without 
eharge to the eounty.”®^ 

-^In the Plural. It has been said that the word 

“eharges” has, from familiar use, the preeision of 
a teehnieal terni;®^ and it has been defined as 
meaning expenses®^ 'whieh have been incurred vrith 
relation either to a transaction or to a suit;®^ also 
liability;65 and, more speeifieally, interest payable 
in respeet of a mortgage.^® In a different sense, an 
accusation made in a legal manner, of illegai con- 


duet, either of omission or commission, by the per- 
son eharged.^*^ 

“Charges” as constituting an accusation upon 
whieh a criminal proseeution is based, see the C.J.S. 
title Criminal Law § 119, also 11 C J. p 295 note 23; 
and as an accusation of offieial misconduct, see the 
C.J.S. tities Municipal Corporations § 514, also 43 
C.J. p 668 notes 17-27, and Officers § 66, also 46 
C.J. p 994 notes 30-38. 

The word “charges” in a particular connection 
has been held equivalent to, or synonymous with, 
“eonditions,”^^ and has been distinguished from 
“debts.”69 

Phrases: "Administration charges,”70 ^^charges 
against . . . estate,”^! “charges and eredits,”72 
^^eharges and expenses of the town,”73 “charges for- 
ward,”*^^ “charges of alleged faets,”'^^ ^^charges or 
any part thereof,”*^® “debts and charges,”'^'^ ^^deem- 
ed to be charges thereon,”73 <^fees and charges,”79 


47. U.S.—^Ex parte Horn, D.C.Wash., 
292 F. 455, 457—Ex parte Tsune- 
taro Machida, D.C.Wash., 277 F. 
239, 241. 

48. Ala.—Evers v. State, 129 So. 
785, 786, 24 Ala.App. 55. 

49. Ariz,—Federal Land Bank of 
Berkeley v. W'arner, 23 P.2d 563, 
566, 42 Ariz. 201. 

Sa ZTeed not he a credit trarisactioa 
but the “charse” may be one satis- 
fied or discharged by immediate pay- 
ment in cash. 

N.Y.—^Adirondack Core & Plug Co. v. 
New York Cent. R. Co., 258 N.Y.S. 
916, 934, 144 Misc. 558- 
Wis.~Usiak v. Kubiak, 225 N.W. 168, 
169, 198 Wis. 600. 

51. N.Y.—^Poole V. American Lin- 
seed Co., 103 N.Y.S. 1047,- 119 App. 
Div. 136, 137. 

11 C.J. p 290 note 63 [b] <9), (10). 
"In his eharge" equivalent to “in 
the care of" see Care 12 C.J.S. p 
1145 note 43. 

52. U.S.—^Randazzo v. U. S., C.C.A. 
Mo., 200 F. 794, 797, 

53. Ind. — Holliday, etc., • Co, v. 
0'Donnell, 90 N.B. 24, 26, 44 Ind. 
App. 647. 

54. Mass.—Steffe v. Old Colony R. 
Co.. 30 N.E. 1137, 156 Mass. 262, 
264. 

11 C.J. p 290 note 63 [b] (l)-(7). 

55. Fla.—^In re Warren’s Estate, 142 

So. 885, 106 Fla. 163. 

50. Wis.—^Nekoosa-Edwards Paper 
Co. V. Public Service Commission, 
246 N.W. 428. 430. 210 Wis. 644. 

57. N.J.—Long Branch, Comm'n v. 
Tintern Manor Water Co., 62 A. 
474, 478, 70 N.J.Eq. 71. 

Pa.—^Brymer v. Butler Water Co., 36 
A. 249, 179 Pa. 231, 36 L.R.A. 260. j 


58. Wis.—^Nekoosa-Edwards Paper 

Co. V. Public Service Commission, 
246 N.W. 428, 430, 210 Wis. 644. 

59. 111,—People v. Gould, 178 N.E. 
123, 148, 345 111. 288. 

60. As implying merely “care” 

" ‘To have eharge of’ does not nec- 
essarily imply more than to care for 
or to have the care of."—People v. 
Gould, 178 N.E. 133, 148, 345 111. 288. 

61. Me.—Royal v. Evans, 122 A 569, 
570, 123 Me. 217. 

62. Conn,—Goodwin V. Chaffee, 4 
Conn. 163, 166. 

Tex,—Cairns v. Smith, Civ.App., 49 
S.W. 728, 733. 

63. Kan.—Labette County Com'rs v. 
Peterson, 235 P. 848, 850, 118 Kan. 
560. 

11 C.J. p 295 note 18. 

64. See 11 C.J. p 295 note 19. 

What term includes 

(1) "The . . . word [charges] 

. . . merely comprises the expens¬ 

es incurred in the settlement of an 
estate." 

Conn.—Goodwin v. Chaffee, 4 Conn. 
163, 166, 

Tex.—Cairns v. Smith, Civ.App., 49 
S.W. 728, 733. 

(2) Expenses of administration 
held included.—^First Trust Co. of 
Omaha v. Allen, C.C.A.Neb., 60 P.2d 
812, 816. 

65. N.Y.—Bancroft v. Winspear, 44 
Barb. 209, 214. 

66. Eng.—Copland v. Bartlett, 6 C. 
B. 18, 27, 60 E.C.L. 18, 136 Reprint 
1157. 

67. Ky.—Tompert v. Lithgow, 1 
Bush 176, 180. 

68. La.—^Voinche v. Marksville, 60 
So. 662, 124 La. 712, 716. 
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69. U.S.—First Trust Co. of Omaha 
v. Allen, C.C.A.Neb., 60 F.2d 812, 
816. 

70. U.S.—First Trust Co. of Omaha 
V. Allen. C.C.A.Neb., 60 F.2d 812, 
817. 

71. U.S.—^Nichols v. Leach, C.C.A. 
Mass,, 50 F.2d 787, 791—Randolph 

V. Craig, D.C.Tenn., 267 F. 993, 996. 
Tex.—Pace v. Eoff, Com.App., 48 S. 

W. 2d 956, 963. 

Fhrase held not to include "ex¬ 
penses of its administration."— 
Crooks V. Harrelson, C.C.A.MO., 35 F. 
2d 416, 418. 

72. Mo.—State ex rei. Waterworth 

v. Clark, 204 S.W. 1090, 1092, 275 
Mo. 95. • 

73. Wis.—Town of Humboldt v. 
Schoen, 163 N.W. 177, 178, 165 Wis. 
641. 

74. Pa.—^United Shoe Machinery Co. 
V. Hirst, 26 Pa.Dist, 401, 408. 

75. “Ittere comments” distinguished 
Mo.—Conrad v. Allis-Chalmers Mfg. 

Co., 73 S.W.2d 438, 448, 228 Mo. 
App. 817. 

76. Pa.—Philadelphia, B. & W. R. 
Co. V. Quaker City Flour Mills Co., 
127 A. 845, 846, 282 Pa. 362. 

77. U.S.—First Trust Co. of Omaha 
V. Allen, C.C.A.Neb., 60 F.2d 812, 
816. 

Fla,—In re Warren’s Estate, 142 So. 

885, 886, 106 Fla. 163. 

11 C.J. p 295 note 18 [a]. 

78. N.Y.—^Moller v. People's Nat. 
Bank of Brooklyn. 180 N.B. 87, 89, 
258 N.Y. 373. 

79. Ariz.—^Federal Land Bank of 
Berkeley v. Warner. 23 P.2d 563, 
566, 42 Ariz. 20L 
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^^reasonable charges of selling,”SO ^^return charg- 
es/’^^ “tolis, fees, rents, or. charges,2 ^nd “under 

charges/’S3 

As a Verb 

-^Present Tense. To burden, to eommission for a 

eertain purpose, to intrust as a task or duty, or 
trust, and to lay on or impose as a load or bur¬ 
den,or as a tax, duty, or trust to overload.^^ 
In another sense, to aceuse, to ascribe the responsi- 
bility of, or to impute.^^ In yet another sense, 
to fix or demand a price for a thing or serviee,^^ 
hence to bill,^^ to demand or require ^^t when 
used in connection with a sum of money it has been 
held to mean more than a mere demand which has 
not yet been acceded to or judicially enforced.^i 
In particular eonneetions, “eharge^^ has been held 
synonymous with “load,”^^ has been compared with 
“accept,”9S and has been distinguished from “mort- 
gage.”94 

Phrases: “Charge and aecuse,”96 “charge her sep¬ 
arate estate,” see C.J.S. title Husband and Wife § 
315, also 11 C.J. p 292 note 76 [a], “charge or ae- 
cept,”®® and “sell, convey, charge, and dispose of.”®’^ 

-Charged. The word is not limited to a debit 

entry in an account book, but may be used in the 
sense of “imposing a duty upon;”98 and when ap- 
plied to firearms it has been held to mean “load- 
ed.”99 

Ili criminal proe6edings, the word may have dif¬ 


ferent meanings, aecordirig to the subject matter 
and the context.^ It is frequently used in a limited 
sense,^ as referring to a formal complaint, informa- 
tion, or indietment and so mere rumors and eom- 
mon talk that a party has committed a felony have 
been held insufficient to fili the measure required 
by the word “charged and in common parlance 
it signifies the formal commeneement of a criminal 
proceeding by the filing or returning of the aecusa- 
tory paper in the regular eourse of judicial proeeed- 
ings, see the C.J.S. title Criminal Law § 303, also 
16 C.J. p 286 note 74 et seq, and 11 C.J. p 294 notes 
4-6. In a fuller and more accurate sense the ex- 
pression may include also the responsibility for the 
crime itself, and may be applicable to one who has 
been convicted and is serving a sentence, see the 
C.J.S. tities Criminal Law § 79, also 16 C.J. p 
119 note 80, and 11 C.J. p 294 notes 7, 8, and Ex- 
tradition § 9, also 25 C.J. p 256 note 47-p 257 note 
53. The term is used sometimes to define the 
status of a prisoner after he has been placed in the 
hands of the jury for trial, which, in England, was 
always done immediately after the jury were sworn 
and before the bili of indietment was read or any of 
the testimony heard,^ in this sense, therefore, mean- 
ing that the jury was charged with the fate of the 
prisoner, and not with the testimony or law of the 
ease.5 In particular eonneetions, “charged” has 
been held equivalent to, or interchangeable or syn¬ 
onymous with, “alleged,”® “imposed,”*^ and “stat- 
ed,”8 and distinguished froiQ “accused,”^ “imput- 


80. Bng.—Hili v. Pannifer, [1904] 
1 K.B. 811, 813. 

81. Pa.—United Shoe Machinery Co. 
V. Hirst. 26 Pa.Dist. 401, 408. 

82. W.Va.—Duling Bros. v. City of 
Huntington, 196 S.E. 552, 554. 

83. N.Y.—Ewald v. Medical Society 
of New York County, 128 N.Y.S. 
886, 889, 144 App.Div. 82. 

84. N.Y.—People v. Angle, 47 Hun 
183, 189, quoting Webster D. and 
Worcester D. 

85. U.S.—Ex parte Horn, D.C.Wash,, 
292 F. 455, 457—Ex parte Tsune- 
taro Machida, D.C.Wash., 277 F. 
239, 241. 

86. N.Y.—People v. Angle, 47 Hun 
183, 189, quoting Webster D. and 
Worcester D. 

87. Need not be in writing 

Pa.—Commonwealth v. McLain, 8 Pa. 
Dist. & Co. 765, 766. 

88. Fla.—State v. Atlantic Coast 
Line R. Co., 37 So. 652, 48 Fla. 114, 
127. 

89. U.S.—George M. Jones Co. v. 
Canadian Nat. Ry. Co., D.C.Mich., 
14 F.2d 852, 855. 

80. N.C.—‘Hines v. Wilmington, etc., 


R. Co., 95 N.C. 434, 440, 59 Am.R. 
250. 

91. Fla.—Benson v. First Trust & 
Savings Bank, 134 So. 493, 496, 105 
Fla. 135. 

92. IU.—People V. Limeberry, 131 N. 
E. 691, 696, 298 111. 355. 

93. Fla.—Benson v. First Trust & 
Savings Bank, 134 So. 493, 496, 
105 Fla. 135. 

94. Conn.—McLoughlin v. Shaw, 111 
A. 62, 64, 95 Conn. 102. 

95. Mass. — ' Commonwealth v. 
0’Brien, 12 Cush. 84, 90. 

9G. Fla.—Benson v. First Trust & 
Savings Bank, 134 So. 493, 496, 105 
Fla. 135. 

97. Conn.—McLoughlin v. Shaw, 111 

A. 62, 64, 95 Conn. 102. 

98. Colo.—Page v. Elwell, 263 P. 
1059, 1061, 81 Colo. 73. 

99. 111.—People v. Limeberry, 131 N. 

B. 691, 696, 298 111. 355. 

1. Or.—State v. Ju Nun, 97 P. 96, 98 
P. 513, 53 Or. 1, 10. 

2. Ark. — State v. Jones, 120 S.W. 
154, 91 Ark. 5, 8, 18 Ann.Cas. 293. 

Conn.—Drinkall v. Spiegel, 36 A. 830, 
68 Conn. 441, 447, 36 L.R.A. 486. 
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3. Cal.—People v. Garnett, 61 P. 
1114, 1115, 129 Cal. 364—People v. 
Shawn, 13 P.2d 866, 868, 125 ^al. 
App. 55. 

As compxehending any accusatoxy 
proceeding 

“Charged” has been construed in its 
broad signification as including any 
proceeding which a state may see fit 
to adopt by which a formal accusa- 
tion is made against an alleged crim¬ 
inal.—Renner v. Renner, 181 A. 191, 
198, 13 N.J.Misc. 749. 

4. Tenn.—^Ward v. State, 1 Humphr. 
253, 260. 

11 C.J. pp 294, 295 notes 9, 10. 

5. Va.—Dillon v. Commonwealth, 12 
Gratt. 689. 702, 53 Va. 689, 702, 65 
Am.D. 264. 

11 C.J. p 295 note 12. 

6. Ga.—Seaboard Air Line R. Co. v. 
Peeples, 77 S.E. 12, 12 Ga.App. 206, 
207. 

7. N.Y.—^Moller v. People’s Nat. 
Bank of Brooklyn, 180 N.B. 87, 89, 
258 N.Y. 373. 

8. Ala.—Chappell v. State, 100 So. 
75, 76, 19 Ala.App. 648. 

9. Cal.—People v. Shawn, 13 P.2d 
866, 868, 125 Cal.App. 55. 
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ed/^ and “suspected.”^® 

Phrases: “Charged ^^charged or arrest- 

‘ed,”^2 “charged or . . . entrusted” and ^‘charged 
or entriisted [by ^^charged to such heir,”^^ 

^^eharged -vTithy^^^s ^^charged witb a maritime lien/^i® 
“eharged witb crime/^^'^ ^‘charged with gun pow- 
der,”is “ ^charged^ with his deliveranee/’^^ ^‘charged 
with liability/^20 “eharged with or foimd guilty of 
the crime/’ 2 i ^^charged with the eare of a child,” see 
Care 12 C.J.S. p 1145 note 36, ^^charged with the 
snpport of a child,”22 “^charged^ . . . with trea- 
son, felony or other crime,”23 “eharged with nn- 

lawful sealing,’’24 ^^guilty ^as eharged,'^'25 ‘‘imposed 

or charged ,^^26 «ig eharged,^’^? “plainly and spe- 
cifically eharged,”28 and ^^stands eharged by indict- 
ment.’’2^ 

-Charging. The present participle of charge. 

Charging order. In English practice, an order al- 
lowed by statute to be granted to a judgment credi¬ 
tor that the property of the judgment debtor in gov- 
eming stoek, or in the stock of any public company 
in England, corporate or otherwise, shall stand 
eharged with the payment of the amount for whieh 
judgment shall have been reeovered with interest; 
an order obtained from a eourt or judge under Eng¬ 
lish statutes, binding the stoeks or bonds of a judg¬ 


ment debtor with the judgment debt.^O 

Other phrases: ^‘Charging a jury,” see the C.J.S. 
title Trial § 266 et seq, also 11 C.J. p 295 note 25, 
and 64 C.J. p 510 note 2 et seq, “charging and col- 
leeting of illegal fees,”^^ and “charging lien,” see 
C.J.S. title Attorney and Client § 211. 

CHARGEABLE. The word, in its ordinary accep- 
tation as applicable to the imposition of a duty or 
burden, frequently signifies eapable of being charg- 
ed, liable to, proper to, or subject to be eharged ;32 
yet it also earries the meaning of accountable, 
amenable, or responsible;^^ and in a particular con- 
nection, it has been defined as meaning actually re- 
ceiving support.^^ “Chargeable” has been distin- 
guished from “delinquent.5 

Phrases: “Chargeable to a town,”26 “chargeable 
to the plaintiff,”37 ^chargeable with gross negli- 
genee,”38 and “chargeable with the sums so ad- 

vaneed.”^9 

CHARGEANT. Weighty; heavy; penal; expen- 

sive.^o 

CHARGE D*AFPAIRES or CHARGE DES AF- 
FAIRES. See the C.J.S. title Ambassadors and 
Consuis § 1. 


10. Porto Rico.—People v. Ramos, 
18 Porto Rico 954, 959, 960. 

11. XJ.S.—^American Ci^arette & Ci- 
g-ar Co. V. Bowers, C.C.A.N.Y., 92 
F.2d 596, 598—Stephenson v. Com- 
missioner of Internal Revenue, C. 
C.A., 43 F.2d 348, 351—Brown v. 

U. S., D.C.Pa., 19 F.Supp. 825, 826. 

12. Cal.—People v. Shawn, 13 P.2d 
866. 868, 125 Cal.App. 55. 

13. Ind.—Springer v. State, 196 N.E. 
97, 99. 209 Ind. 322. 

14. Colo.—Page v. Elwell, 253 P. 
1059, 1061, 81 Colo. 73. 

15. Ark.—State v. Jones, 120 S.W. 
154, 91 Ark. 5. 8, 18 Ann.Cas. 293. 

Cal.—^People v. Serrano, 11 P.2d 81, 
82, 123 CaLApp. 339. 

Conn.—Drinkall v. Spiegel, 36 A. 830, 
68 Conn. 441, 447, 36 L.R.A. 486. 
N.J.—^Renner v. Renner, 181 A. 191, 
198, 13 N.J.Misc. 749. 

16L U.S.—Galban Lobo & Co., S. A. 

V. U. S., D.C.N.Y., 285 P. 665. 

17. Conn.—Cappola v. Platt, 192 A. 

156, 157, 123 Conn. 38. 

Mo.—Rummerfield v. Watson, 70 S. 

W. 2d 895, 898, 335 Mo. 71. 

Wash.—State v. Remann, 4 P.2d 866, 

869, 165 Wash. 92, 78 A.L.R. 412. ‘ 
PersoxL convicted 

The phrase “one ‘eharged with a 
crime* *’ held to include a person 
convicted and confined for the pur-i 


pose of satisfying the judgment.— 
Bailey v. Commonwealth, 254 S.W. 
897, 898, 200 Ky. 271. 

18. IU.—People v. Limeberry, 131 
N.E. 691, 696, 298 111. 355. 

19- Ky.—Keith v. Commonwealth, 
247 S.W. 42, 44, 197 Ky. 362. 

TJtah.—State v. Whitman, 74 P.2d 
696, 697. 

20. ^^Attachable by foreign process,” 
contrasted 

XJ.S.—Galban Lobo & Co., S. A., v. 
U. S., D.C.N.Y., 285 F. 665. 

21- Neb.—Heyen v. State, 210 N.W. 
165, 167, 114 Neb. 783. 

22. Tenn.—Madison v. State, 42 S. 
W.2d 209, 163 Tenn. 198. 

23. N.J.—Renner v. Renner, 181 A. 
191, 198, 13 N.J.Misc. 749. 

24. U.S.—^U. S. V. Peterson, C.C.A. 
Cal., 28 F.2d 669, 671. 

25. “Gnllty *as stated’” may be in- 
terchangeable 

Ala.—^Chappell v. State, 100 So. 75, 
76. 19 Ala.App. 648. 

26. N.Y.—Moller v. People's Nat. 
Bank of Brooklyn, 180 N.E. 87, 89, 
258 N.Y. 373. 

a^. Ohio.—Beeghly v. Public Utili¬ 
ties Commission, 135 N.E. 641, 643, 
104 Ohio S.t. 158. 

28L Fla—Baumgartner v. Joughin, 
143 So. 436, 107 Fla. 868. 
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29. Tex.—Ex parte Walton, 112 S. 

W.2d 467, 468, 133 Tex.Cr. 534. 

3D. See 11 C.J. 'p 296 notes 29,’ 30. 

31. Cal.—Rose v. Superior Court In 
And For Imperial County, 252 P. 
765, 769, 80 Cal.App. 739. 

32. Ga.—Capers v. Martin, 188 S.E. 
465, 466, 54 GaApp. 555, quoting 
Corpus Juris. 

Vt.—Walbridge v. Walbridge, 46 Vt 
617, 625. 

“Chargeability” and 'Uiability»* syn- 
02i3nnous 

La.—Nichols v. Tali Timber Lumber 
Co. of Louisiana, App., 145 So. 691, 
693. 

33. Ga.—Capers v. Martin, 188 S.E. 
465. 466, 54 Ga.App, 555, citing 
Corpus Juris. 

34. Conn.—Ridgefield v. Fairfield, 4$ 
A. 245, 73 Conn. 47. 

11 C.J. p 293 note 94 [a]. 

35. Minn.—Gilfillan v. Chatterton, 
37 N.W. 583, 38 Minn. 335, 336. 

36. Conn.—^Ridgefield v. Fairfield, 46 
A. 245, 73 Conn. 47. 

37. La.—^Nichols v. Tali Timber 
Lumber Co. of Louisiana App., 145 
So. 691, 693. 

38. Ga.—Capers v. Martin, 188 S.E. 
465, 466, 54 GaApp. 555. 

39. R.I,—Hodges v. Hodges, 9 R.L 
32, 34. 

40. Black L.D, 
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CEABGE TO ENTEB EEIB—CEABITABLE 


OEARGtE TO ENTEB HEIR. A T^rit in Scotch 
law commanding a person to enter heir to his pred- 
ecessor within forty days, otherwise an aetion to be 
raised against him as if he had entered.^^ 

CHARIOT. A half eoaeh with four wheels, used 
for convenience and pleasure.^2 

OHABITABLE. In its nsual and ordinary sense, 
the word has been held to mean pertaining to alms- 
giving or the relief of the poor, springing from, or 
intended for, charity; pertaining to or character- 
ized by charity, benevolence, and kindness; also 
eleemos^mary.^S it has been said that the word 
^^charitable’^ is frequently thought to mean simply 
the giving of alms, the relief of the poor, and the 
care of the sick and distressed, who are nnable, 
through poverty, adeqnately to care for themselves, 
but that the word really has a wider meaning than 
this; and, in this broader sense, describes all the 
kindly inclinations which men onght to bear toward 
one another, and which prompt them to promote the 
general welfare, without respeet to poverty or rieh- 
es, class or condition, and free from all invidions 
distinctions; and so as used in this general sense 
has a wide application to gifts proeeeding from true 
benevolence for any purpose favorable to one^s fel- 
low men,^^ and may under some eireumstances in¬ 
clude all kinds of private benefactions>5 ^Thilan- 
thropic” is not essentially different, nor widely vari¬ 
ant, from “charitable;”^® and while in a popular 
sense, the words “educational^ and ^^charitable” 
are distinguishable, under some eireumstances 
^‘charitable^^ may include ^^educational.”^^ 

In its legal sense, as employed in the law of char- 
ities, see the C.J.S. title Charities § 1, and as used 
with reference to the exemption of property from 
taxation, see the C.J.S. title Taxation § 282, also 61 
C.J. p 455 notes 20-23. 

Phrases: “Charitable and benevolent . . . in- 
stitutions^’ and “chafitable. and benevolent purpos- 

41. Black L.D. 

42. Ohio.—Cincinnati, etc., Turnp, 

Co. V. Neil, 9 Ohio 11, 13. 


gs/M8 ^^eharitable association, Corporation, institu- 
tion or soeiety,” see the C.J.S. title Charities § 2, 
'^charitable, benevolent, or religious purposes” and 
^^charitable, benevolent, or religious society,”^^ 
“eharitable eontributions” within Federal Revenue 
Acts, see the C.J.S. title Internal Revenue § 45, 
^^eharitable funds’^ and “charitable gift,” see the C. 
J.S. title Charities § 1, ^^charitable institution,^^ as 
exempt from sales tax, see the C.J.S. title Licenses 
§ 31, and as entitled to property tax exemption, 
see the C.J.S. title Taxation § 2S2, also 61 C.J. p 
452 note 67-p 455 note 15, ^^charitable legaeies,'' see 
the C.J.S. title Wills § 1164, also 69 C.J. p 984 note 
20 [a], “charitahle, literary or educational purpos- 
es” within Revenue Act, see the C.J.S. title Internal 
Revenue § 45, “charitable organization,” see the C. 
J.S. title Charities § 2, “charitable person,“char- 
itable purposes” as used generally in the law of 
Charities, see the C.J.S. title Charities §§ 12-23, 
as used in Revenue Acts permitting deduetions from 
estate and income taxes of bequests or gifts for 
such purposes see the C.J.S. title Internal Revenue 
§§45 and 82, also 33 C.J. p 315 notes 13-16, within 
tax exemption laws see the C.J.S. title Taxation § 
282, 61 C.J. p 455 note 25, with reference to re- 
strictions on testamentary disposition for such pur¬ 
poses see the C.J.S. title Wills §§ 108-110, also 68 
C.J. p 534 note 51-p 564 note 82-89, ^^charitable 
trust^’ defined generally see the C.J.S. title Chari¬ 
ties § 1, and as affected or not by the legal princi¬ 
pies governing perpetuities see the C.J.S. title Per- 
petuities §§ 30, 31, also 48 C.J. p 986 note 60-p 
989 note 74, and §§ 68, 69, also 48 C.J. p 1025 note 
69-p 1026 note 81, ^^Charitable Trusts Acts,” see the 
C.J.S. title Charities § 55, “charitable use,” see the 
C.J.S. title Charities § 1, ‘‘Charitable Uses Act,” 
see the C.J.S. title Charities § 6, “public and char- 
itable institutions,”^! “publie charitable assoeia- 
tion,”52 “public charitable societies,”53 “pubHe 
charitable trust,”^^ and “public charitable use.”55 


44. N.T.—Hamburger v. Corneli 
Universlty, 199 N.Y.S. 369, 372, 204 
App.Div. 664. 

Pa.—Taylor v. Hoag, 116 A, 826, 273 
Pa. 194, 21 A.L.R. 946—Barnes 
Foundation v. Keely, 164 A. 117, 
119, 108 Pa.Super. 203. 

U.S.—^Michigan Trust Co. v. XJ. 
S., D.C.Mich., 2i F.Supp. 482, 484. 

46. Mass.—Thorp v. Lund, 116 N.E. 
946, 949, 227 Mass. 474, Ann.Cas. 
1918B 1204—Rotch v. Emerson, 105 
Mass. 431, 434. 

47. Minn.—State v. Board of Con- 
trol, 88 N.W. 533, 541, 85' Minn. 
165. 

48. lowa.—^Readlyn Hospital v. 

Hoth, 272 N.W. 90, 93. 

49. S.D.—^In re Scottish Rite Tem- 


ple Ass*n, 252 N.W. 626, 627, 62 S. 

D. 204. 

50. Mass.—Gill v. Atty.-Gen., 83 N. 

E. 676, 197 Mass. 232, 237. 

11 C.J. p 303 note 56. 

51. Mich.—Sault Ste. Marie Hospi¬ 
tal V. Chippewa County Treasurer, 
177 N.W. 297, 298, 209 Mich. 684. 

52. La.—^Rady v. New Orleans Pire 
Ins. Patrol, 52 So. 491, 492, 126 La. 
273, 139 Am.S.R. 511. 

N.H.—Carter v. Eaton, 78 A. 643, 
645, 75 N.H. 560. 

53. N.H.—Carter v. Eaton, supra. 

54. Conn.—^Averill v. Lewis, 138 A. 
815, 818, 106 Conn. 582. 

55. Kan.—Treadwell v. Beebe, 190 
P. 768, 107 Kan. 31, 10 A.L.R. 1359. 
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43. Cal.—Collier v. Bindley, 266 P. 

526, 528, 203 Cal. 641. 

111.—In re Graves, 89 N.E. 672, 242 
111. 23, 27, 134 Am.S.R. 302, 24 L. 

R. A,N.S., 283, 17 Ann.Cas. 137. 
N.Y.—^People v, New York Soc., etc., 

56 N.E. 1004, 162 N.Y. 429, 436— 
Hamburger V. Corneli University, 
166 N.Y.S. 46, 48, 99 Misc. 564, re- 
versed on other grounds 172 N.Y. 

S. 5, 184 App.Div. 403, affirmed 123 

N.B. 868, 226 N.Y. 625—Matter 

of Moore, 122 N.Y.S. 828, 66 Misc. 
116, 120—People v. Piteh, 39 N.Y. 
S. 926. 16 Misc. 4(64, 465. 

^'Benevolent” compared see Benevo¬ 
lent 10 C.J.S. p 343 notes 15-18. 
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CHARITIES 

This Title includes gifts, devises, bequests, and trusts for purposes regarded as charitable uses; their 
validity, operation, and elfect in general, and application to them of doctrine of cy pres; organization^ 
franchises, and powers of charitable corporations and associations; rights, powers, and liabilities of 
such corporations and associations or of trustees of charities, or of the donors, and of beneficiaries; ju- 
dicial control and protection of charitable societies and charities; and remedies relating thereto, 

Hatters not in tMs Title» treated elsewhere in this work» see Descripti ve-Word Index 
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55. -Boards and commissions—p 522 

56. - Municipality—^p 523 

57. -Legislature—^p 523 

58. Persons entitled to enforce—^p 523 

59. Actions—^p 527 

60. -Right of action and form of remedy-r-p 527 

61. -Laches, limitations, and defenses—^p 527 

62. - Parties^—^p 528 


409 



14 C.J.S. 


§ 1 CEARIT1E8 

Vn. ADMmiSTRATION, MANAGEMENT, AND ENFORCEMENT—Continued 

§ 63. - Pleading and evidence—p 530 

64. - Trial, judgment, and review—530 

65. - Costs—p 531 

Vni. MODIFIOATION AND TERMINATION— p 532 

§ 66. In g-eneral—^p 532 
67. Reverter—^p 534 

IX. CHARITABLE CORPORATIONS AND ASSOOIATIONS—p 536 

§ 68. Incorporation and organization—^p 536 

69. Regulation—p 538 

70. Public aid—^p 538 

71. Officers and agents—^p 538 

72. Powers—p 540 

73. Duties and liabilities—^p 543 

74. - Liability on contract—^p 543 

75. -Liability for torts—^p 544 

76. Dissolution—p 556 

77. - Disposal of property on dissolution—^p 557 

X. FOREIGN CHARITIES—p 557 

§ 78, In general—^p 557 
79. What law governs—^p 558 


I. ORIGIN, NATUREv AND DEVELOPMENT 


§ 1. Definitions and Distinctions 

a. Charity 

b. Charitable gift 

c. Charitable trust 

d. Charitable use 

e. Public charity and public trust 

f. Private charities or trusts distinguish- 

ed 

a. Charity 

In its legal sense a charity may be broadiy defined 
as a gift for general public use; In Its ordinary sense the 
term “charity^» is employed as meaning benevolence, 
philanthropy, or goodwill or rellef or alms to the poor. 


A precise and complete definition of a legal char¬ 
ity, it has been said, is hardly to be foimd in the 
books.^ As stated in Corpus Juris, which statement 
has been cited and* quoted with approval, the word 
‘^charity^* has a well known and acknowledged 
meaning broad enough to include every gift for a 
general public use. Indeed, the word has been 
shortly and tersely defined as a gift to the public for 
a public use which extends to the poor as well as to 
the rich.2 In the legal sense a charity may be more 
fully defined, as it was by Mr. Justice Cray in Jack- 
son V. Phillips, 14 Allen, Mass., 539, 556, as *‘a 
gift, to be applied consistently with existing laws, 
for the benefit of an indefinite number of persons. 


1. Mass.—Jackson v. Phillips, 14 Al¬ 
len 539, 555. * 

2. Ariz.—Southern Methodist Hos- 
pital and Sanatorium of Tucson v. 
Wilson, 46 P.2d 118, 125, 45 Ariz. 
507. 

Del.—^New Castle Common v. MeiT- 
ginson, 77 A. 565, 24 Del. 361, Ann. 
Cas.l914A 1207. 

111.—People V. Y. M. C. A., 6 N.E.2d 
166, 169, 365 111. 118—Congrega- 
tional Sunday School & Publishing 
Soc. V. Board of Review, 125 N.B. i 
7, 10, 290 111. 108. I 


lowa,—Heald v. Johnson, 216 N.W. 

772, 773, 204 lowa 1067. 

Kan.—Nuns of Third Order of St. 
Dominic-v. Younkins, 235 P. 869, 
871, 118 Kan, 554, quoting Corpus 
Juris. 

N.J.—Noice V. Schnell. 137 A. 582, 
585, 101 N.J.Eq. 252, 52 A.L.R. 965, 
reversing 134 A. 81, 99 N.J.Eq. 572 
and certiorari denied Allison v. 
Schnell, 48 S.Ct. 304, 276 U.S. 625, 
72 L.Ed. 738. 

Ohio.—Rea v. Griffin, 21 Ohio N.P.,N. 
S., 129, 137. 

Or.—Hamilton v. Corvallis General 
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Hospital Ass"n, 30 P.2d 9, 14, 146 
Or. 168. 

Tenn.—Baptist Hospital v. City of 
Nashville. 3 S.W.2d 1059, 1060, 156 
Tenn. 589. 

Tex.—Scott V. All Saints Hospital, 
Civ.App., 203 S.W. 146, 148, citing 
Corpus Juris. 

Utah.—Sessions v. 'Thomas Dee Me- 
morial Hospital Ass*n, 51 P.2d 229, 
234, 89 Utah 222—-W-illiam Budge 
Memorial Hospital v. Maughan, 3 
P.2d 258, 263, 79 Utah 516, rehear- 
ing denied 13 P.2d 1119, 79 Utah 
516. 

11 C.J. p 299 notes 1, 2. 
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§ 1 


either by bringing their minds or hearts under the 
influence of education or religion, by relieving their 
bodies from disease, suffering or constraint, by as- 
sisting them to establish themselves in life, or by 
erecting or maintaining public buildings or works 
or otherwise lessening the.burdens of government.”^ 


While usually the word ‘‘charity*’ implies a gift 
in some form,^ in its widest sense it denotes ali the 
good affections which men ought to bear toward 
one another, and in that sense it embraces what is 
generally understood by benevolence, philanthropy, 
and good will.^ In its more restricted and common 


3. U.S.—Gossett V. Swinney, C.C.A. 
Mo., 53 P.2d 772, 777, affirming, 
P.C., Irwin v. Swinney, 44 P.2d 
172, certiorari denied Gossett v. 
Swinney, 52 S.Ct. 497, 286 U.S. 545, 
76 L.Ed. 1282—Todd v. Citizens’ 
Gas Co. of Indianapolis, C.C.A.Ind., 
46 F.2d 855, 865, certiorari denied 
51 S.Ct. 561, 283 U.S. 852, 75 L.Ed. 
1459—Bok V. McCaughan, C.C.A. 
Pa., 42 F.2d 616, 619—Michigan 

Tmst Co. V. U. S., D.C.Mich., 21 
F.Supp. 482, 484. 

Cal.—In re Huebner*s Estate, 15 P.2d 
758, 759, 127 Cal.App. 244, 

(;iq1o.—I n re Schleier's Estate, 13 P. 

2d 273. 274, 91 Colo. 172. 

Conn.—Mitchell v. Reeves, 196 A. 
785,' 123 Conn. 549. 

pia.—Jordan v. Landes on Behalf of 
State, and ex rei. Goodwin, 175 So. 
241, 246. 

111 .—Northwestern Universify v. 

Wesley Memorial Hospital, 125 N. 
E. 13, 17, 290 111. 205—In re Scan- 
lan’s Estate, 230 Ill.App. 505, 511. 
lowa.—^Heald v. Johnson, 216 N.W. 

772, 773, 204 lowa 1067. 

Kan.—Nuns of Third Order of St. 
Dominic v. Younkin, 235 P. 869, 
871, 118 Kan, 554, Quoting Corpus 
Juris. 

Ky.—Goode’s Adm'r v. Goode, 38 S. 

W.2d 691, 69^ 238 Ky. 620. 

Me.—In re Clark’s Estate, 159 A. 
500, 501, 131 Me. 70—Smith v. Re- 
lief Ass’n of Portland Fire De¬ 
partment, 149 A. 23, 25, 128 Me. 
417—Bates v. Schillinger, 145 A. 
395, 398, 128 Me. 14. 

Mass.—Boston Symphony Orchestra 

V. Board of Assessors of City of 
Boston, 1 N.E.2d 6, 9—^Peirce v. 

' Attwill, 125 N.E. 609, 234 Mass. 
389. 

Mich.—Scarney v. Clarke, 275 N.W. 

765, 767, 282 Mich. 56. 

Mo.—Buckley v. Monck, App., 187 S. 

W. 31, 33. 

Neb.—^Allebach v. City of Friend, 226 
N.W. 440, 441, 118 Neb, 781. 

Nev.—Bruce v. Toungr Men*s Chris- 
tian Ass’n, 277 P. 798, 799, 51 Nev. 
372. 

N.J.—Noice V. Schnell, 137 A. 582, 
585, 101 N.J.Eq. 252, 52 A.L.R. 965, 
reversing 134 A. 81, 99 N.J.Eq. 572, 
and certiorari denied Allison v. 
Schnell, 48 S.Ct. 304, 276 U.S. 625, 
72 L.Ed. 738—New Jersey Title 
Guarantee & Trust Co. v. Smith, 
108 A. 16, 18. 90 N.J.Eq. 386—Hew- 
itt V. Camden County, 146 A. 881, 
882, 7 N.J.Misc. 528. 

N.C.—^Barden v. Atlantic Coast Line 


Ry. Co., 67 S.E. 971. 975, 152 N.C. 
318, 49 L,R.A.,N.S.. 801. 

Pa.—In re Archambaulfs Estate, 162 
A. 801. 802, 308 Pa. 549—Betts v. 
Young Men’s Christian Ass’n of 
Erie, 83 Pa. Super. 545, 550—In re 
Barnwell's Estate, 29 Pa.Dist. 317, 
318, affirmed 112 A. 535, 269 Pa. 
443. 

Vt.—In re Downer’s Estate, 142 A. 

78, 80. 101 Vt. 167. 

11 C.J. p 300 note 3. 

The text definitiou iu part or in 
substantially the same language is 
given in 

Cal.—In re DoVs Estate, 187 P. 428, 
431, 182 Cal. 159—Hallinan v. 

Prindle, App., 62 P.2d 1075, 1081 
—Baker v. Board of Trustees of 
Leland Stanford Junior University, 
23 P.2d 1071, 1072. 133 Cal.App. 
243—In re Bartletfs Estate, 10 P. 
2d 126, 127, 122 Cal.App. 375— 
Dingwell v. Seymour, 267 P. 327, 
91 Cal.App. 483. 

Del.—Hutton v. St. Paul Brother- 
hood of People*s Church of Dover, 
178 A. 584, 20 Del.Ch. 413. 

111.—People V. Y. M. C. A., 6 N.E. 
2d 166, 169, 365 111. 118—Parmers’ 
& Mechanics' Bank v. Grifflth, 185 
N.E. 854, 856, 352 111. 323—Ash- 

more v. Newman, ,183 N.E. 1, 9, 350 
111. 64—Summers v. Chicago Title 
& Trust Co., 167 N.E. 777, 335 

111. 564—^Morgan v. National Trust 
Bank of Charleston, 162 N.E. 888, 
890, 331 111. 182—School of Domes- 
tic Arts & Sciences v. Carr, 153 N. 
E. 669, 671, 322 111. 562—People 
V. Thomas Walters Chapter of 
Daughters of American Revolution, 
142 N.E. 566, 567, 311 111. 304— 

Jansen v. Godair, 127 N.E. 97, 100, 
202 111. 364—Congregational Sun- 
day School & Publishing Soc. v. 
Board of Review, 125 N.E. 7, 9, 290 
111. 108—Skinner v. Northern Trust 
Co., 123 N.E. 289, 290, 288 111. 229. 
Mo.—Newton v. Newton Burial Park, 
34 S.W.2d 118, 326 Mo. 901—In re 
Rahn’s Estate, 291 S.W. 120, 128, 

316 Mo. 492, 51 A.L.R. 877, cer¬ 
tiorari denied 47 S.Ct. 691, 274 U.S. 
745, 71 L.Ed. 1325. 

Neb.—Stork v. Schmidt, 261 N.W. 

552, 554, 129 Neb. 311. 

N.C.—Whitsett v. Clapp, 158 S.E. 

183, 185, 200 N.C. 647. 

Okl.—^Phillips V, Chambers, 61 P.2d 
303, 306, 174 Okl. 407. 

Pa.—In re Lawson*s Estate, 107 A. 

376, 378, 264 Pa. 77. 

Tenn.—Baptist Hospital v. City of 
Nashvllle, 3 S.W.2d 1059, 1060, 156 
Tenn. 589. 


Other definitious 

(1) *‘Any gift not inconsistent with 
existing laws, which is promotive of 
Science, or tends to the education, 
enlightenment, benefit, or ameliora- 
tion of the condition of mankind, or 
the diffusion of useful knowledge, 
or is for the public convenience, is a 
charity.” 

U.S.—Gossett V. Swinney, C.C.A.MO., 
53 P.2d 772, 776, 777, affirming, D. 
C., Irwin v. Swinney, 44 P.2d 172, 
and certiorari denied Gossett v. 
Swinney, 52 S.Ct. 497, 286 U.S. 
545, 76 L.Ed. 1282—Irwin v. Swin¬ 
ney, D.C.Mo., 44 F.2d 172, 174. 

Mo.—Burrier v. Jones, 92 S.W.2d 885, 
890, 338 Mo. 679. 

11 C.J. p 300 note 3 [a]. 

(2) “A gift designed to promote 
the public good by the encourage- 
ment of learning, Science, and the 
useful arts, without any particular 
reference to the poor, and any gift 
for a beneficial public purpose not 
contrary to any declared policy of 
the law, is a charity.’* 

U.S.—St. Louis Union Trust Co. v. 
Burnet, C.C.A.Mo., 59 F.2d 922, 928 
—Gossett v. Swinney, supra. 

Mo.—State v. Academy of Science, 13 
Mo.App. 213, 216. 

4. Absence of gainful retum 
"Charity” implies the bestowal of 

goods or money, rendition of Serv¬ 
ices, or awarding of privileges free 
to recipient without gainful retum. 
—Susman v. Young Men's Christian 
Ass’n of Seattle, 172 P. 554, 556, 101 
Wash. 487. 

5. Neb.—^Allebach v. City of Friend, 
226 N.W. 440, 441, 118 Neb. 781. 

Vt.—In re Downer’s Estate, 142 A. 

78, 80, 101 Vt. 167. 

11 C.J. p 300 note 5. 

Iu biblical usage 

‘Tn the thirteenth chapter of first 
Corinthians the revised version uses 
the word ‘love* in defining the third 
of the three Cardinal virtues, which, 
in King James’ version read ‘Faith, 
Hope and Charity.’ ”—Bok v. Mc- 
Caughn, C.C.A.Pa., 42 F.2d 616, 619. 

Active gooduess 

(1) "Charity is active goodness. 
It is doing good to our fellow men. 
It is fostering those institutions 
which are established to relieve pain, 
to prevent suffering, and to do good 
to mankind in general, or to any 
class or portion of mankind.” 
lowa.—^First M. E. Church of Ft. 
Madison, lowa, v. Donnell, 81 N.W. 
171, 110 lowa 5, 46 L.R.A. 858. 

Mich.—^Bruce v. Central Methodist 
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sense it means relief or alms to the poor.® Neither 
of these meanings is precisely descriptive, however, 
of the sense in which the courts use the term in ap- 
plying the law relating to charities;'^ in the legal 
sense it has a much wider significance than in com- 
mon speech,^ it is not confined to mere almsgiving 
or the relief of poverty and distress, but extends to 
the improvement and promotion of the happiness of 
man.^ 


A charity has been said to be simpiy an active, 
express trust;^^ but this definition leaves something 
to be desired, as it fails to take into account the in- 
definiteness of beneficiaries which distinguishes 
charitable trusts from private trusts, considered be* 
low in § 39. 

The words “benevolence*' and “charity” do not 
under ali circumstances have the same meaning,ii 
and, while charity may be benevolence,^^ qj- 


Episcopal Church, 110 N.W. 951, 
147 Mich. 230, 11 Ann.Cas. 150, 10 
L.R.A.,N.S., 74—Allen v. Duffy, 4 
N.W. 427, 431, 43 Mich. 1, 38 Am. 
R. 159. 

(2) Similarly expressed.—Baptist 
Hospital V. City of Nashville, 3 S. 
W.2d 1059, 1060. 156 Tenn. 589. 

Benevolence and want of private 
profit 

"‘The idea which is back of ali the 
definitions of charity, we think, may 
well be described as ‘an act or feel- 
ing of benevolence.’ It is based 
primarily upon the motive behind 
the act, which is that of benefit to 
another, without private profit to 
the donor."—Southern Methodist 

Hospital and Sanatorium of Tucson 
V. Wilson, Ariz.. 77 P.2d 458. 461. 
Bove or affection 

(1) "Charity, derived from^ the 
Latin ‘caritas/ originally meant 
love.”—Bok V. McCaughn, C.C.A.Pa„ 
42 F.2d 616, 618, 619. 

(2) "Charity means such unselfish 
things as are wont to be done by 
those who are animated by the vir- 
tue of love."—Koehler v. Lewellyn, 
D.C.Pa., 44 F.2d 654, 655—Bok v. 
McCaughn, supra. 

(3) "Charity" is defined as "Chris- 

tian love."—Boruch v. SS. Peter & 
Pauls’ Orthodox Russian Church, 166 
A. 723, 111 N.J.Law 116, quoting 

Webster New Int.D. 

©. Ga.—Tharpe v. Central Georgia 
Council of Boy Scouts of America, 
196 S.E. 762, 764, 185 Ga. 810, 116 
A.L..R. 373. 

Neb.—Allebach v. City of Friend, 226 
N.W. 440. 441, 118 Neb. 781. 

Vt—In re Downer’s Estate, 142 A. 

78, 80, 101 Vt. 167. 

11 C.J. p 300 note 6. 

“Alms” and “charity” are synony- 
mons 

Ariz.—Southern Methodist Hospital 
and Sanatorium of Tucson v. Wil¬ 
son, 77 P.2d 458. 461. 

Belief of needy 

(1) " ‘Charity* is a gift to promote 
the welfare of others in need."— 
Nuns of Third Order of St. Dominic 
V. Younkin. 235 P. 869, 871, 118 Kan. 
554—Mason v. Zimmerman, 106 P. 
1005, 1008, 81 Kan. 799. 

(2) "Charity" is a gift to promote 
the* welfare of others; an institu-l 


tion for the help of the needy.—In 
re Hiteman’s Estate, ISO N.Y.S. 880, 
8S3, 110 Misc. 617. 

(3) "Charity" may have a collo- 
quial meaning of unselfish aid to the 
needy, including gifts to particular 
individuals.—Eagan v. Commissioner 
of Internal Revenue, C.C.A.Ga., 43 
F.2d SSl, 883. 

(4) "Charity, as generally and 
commonly understood, has to do with 
gifts to the poor and needy, and 
steps taken to relieve distress and 
suffering on the part of those un- 
able to help themselves."—Gossett v. 
Swinney, C-C.A-Mo., 53 P.2d 772, 776, 
affirming, D.C., Irwin v. Swinney, 44 
F.2d 172, and certiorari denied Gos¬ 
sett V. Swinney, 52 S.Ct. 497, 286 U. 
S. 545, 76 li.Ed. 1282. 

(5) "To relieve the wants of the 
helpless, the needy, or the indigent 
is charity."—Susman v. Young Men's 
Christian Ass*n of Seattle, 172 P. 
554, 556, 101 Wash. 487. 

(6) "Whatever is bestowed gratui- 
tously on the needy or suffering for 
their relief.”—^^Vebster D., quoted in 
Southern Methodist Hospital and 
Sanatorium of Tucson v. Wilson, 
Ariz., 77 S.W.2d 458, 461. 

7. Wyo.—State v. Laramie County, 
55 P. 451, 8 Wyo. 104. 

11 C.J. p 300 note 7. 

3. U.S.—Gossett v. Swinney, C.C.A. 
Mo., 53 F.2d 772, 773, affirming, D. 
C., Irwin v. Swinney, 44 F.2d 172, 
and certiorari denied Gossett v. 
Swdnney, 52 S.Ct. 497, 286 U.S. 545, 
76 L.Ed. 1282—Eagan v. Commis¬ 
sioner of Internal Revenue, C.C.A. 
Ga., 43 F.2d 881, 883. 
lowa.—Heald v. Johnson, 216 N.W. 

772, 773, 204 lowa 1067. 

Minn.—County of Hennepin v. Broth- 
erhood of Gethsemane, 8 N.W. 595, 
596, 27 Minn. 460, 38 Am.R. 298. 
Tenn.—Baptist Hospital v. City of 
Nashville. 3 S.W.2d 1059, 1060, 156^ 
Tenji. 589. 

Wash.—In re Rusfs Estate, 12 P. 
2d 396, 398, 168 Wash. 344—Sus¬ 
man V. Young Men’s Christian 
Ass'n of Seattle, 172 P. 554, 556, 
101 Wash. 487. 

11 C.J. p 300 note 8. 

3. U.S.—Eagan v. Commissioner of 
Internal Revenue, C.C.A.Ga., 43 F. 
2d 881, 883. 


111.—People V. Y. M. C. A. of Chica- 
go, 6 N.E.2d 166, 169, 365 111. 118— 
People V. Rockford Masonic Temple 
Bldg. Ass'n, 181 N.E. 428, 431, 348 
111. 567, 83 A.L.R. 768—People v. 
Freeport Masonic Temple, 179 N.E. 
672, 347 111. 180—School of Domes- 
tic Arts & Sciences v. Carr, 153 N. 
E. 669. 671, 322 111. 562—Congre- 
gational Sunday School & Pub- 
lishing Soc. v. Board of Review, 
125 N.E. 7, 10, 290 111. 108. 

Mass,—Boston Symphony Orchestra 
V. Board of Assessors of City of 
Boston, 1 N-E.2d 6, 10—Bowditch 
V. Attorney General, 134 N.E. 796, 
241 Mass. 168, 28 A.L.R. 713— 

Thorp V. Lund, 116 N.E. 946, 227 
Mass. 474, Ann.Cas.l918B 1204— 
Little V. Newburyport, 96 N.E. 
1032, 210 Mass. 414, Ann.Cas.l912D 
425. 

Mich.—Bruce v. Henry Ford Hospi¬ 
tal, 236 N.W. 813, 814, 254 Mich. 
394. 

Nev.—Bruce v. Young Men's Chris¬ 
tian Ass'n, 277 P. 798, 799, 51 Nev. 
372. 

N.Y.—Stearns v. Associa tion of the 
Bar of the City of New York, 276 
N.Y.S. 390, 394, 154 Misc. 71. 

N.D.—State ex rei. Skefflngton v. 
Seigfried, 168 N.W. 62, 64, 40 N. 
D. 57, citing Cerpus Juris. 

11 C.J. p 300 note 8. 

Welfare of others 

"A charity is a gift to promote the 
welfare of others.”—^Hastings v. 
Long, 11 Pa.Dist 370, 371—11 C.J. p 
300 note 5 [a] (2). 

10. N.Y.—Levy v. Levy, 33 N.Y. 97, 
134. 

11 C.J. p 301 note 13. 

11. N.Y.—People v. Powers, 41 N.E. 
432, 147 N.Y. 104, 35 L.R.A. 502. 

7 C.J. p 1140 note 87 [b]. 

12. U.S.—Irwin v. Swinney, D.C. 
Mo., 44 F.2d 172, 174. 

7 C.J. p 1140 note 87 [b], p 1141 note 
4—11 C.J. p 300 note 9. 

“Beaevoleat” and “charity” 

In a case in which the term 
"benevolenf* was apparently used in 
the sense of "benevolence,” it was 
said that “benevolent” includes 
"charity’* with which it is frequent- 
ly used synonjnnously.—State v. 
Texas Mut. Life Ins. Co. of Texas, 
Tex.Civ.App., 51 S.W.2d 405, 430. 
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act of kindness or benevolence,^^ all benevolence is 
not necessarily charity, as the term is a broader one 
than ''charity/’^^ 

CJiaritable funds. Funds supplied from the gift 
of the Crown, or from the gift of the legislature, 
or from private gift, for any legal, public, or gen- 
eral purpose, are charitable funds.is On the other 
hand, a fund collected by rates and assessments, be- 
ing in no respect derived from bounty or charity, is 
not a charitable one.^^ 

b. Charitable Gift 

A charitable gift may be broadiy defined as a gift 
for a public purpose, either local or general. 

In the argument of a famous case, one of counsel 
defined a charitable or pious gift to be whatever is 
given for the love of God or for the love of your 
neighbor, in the catholic and universal sense, given 
from these motives and to these ends, free from the 
stain or taint of £very consideration that is personal, 
private, or selfish-^*^ This definition has been quot- 
ed or stated substantially, although not necessarily 


§ 1 

adopted, in many cases.^* A charitable gift has 
been otherwise defined so as to include every gift 
for a public purpose, whether local or general, al¬ 
though not a charitable use within the common and 
narrow sense of those words,^^ a gift to general 
public use which extends to the poor as well as to 
the rich,20 and in greater detail as one for the bene¬ 
fit of an indefinite number of persons, either by 
bringing their minds or hearts under the influence 
of education or religion, by relieving their bodies 
from disease, sufifering or constraint, by assisting 
them to establish themselves in life, or by erecting 
or maintaining public buildings or works or other- 
vrise lessening the burdens of government.^^ 

c. Charitable Trust 

A charitable trust Is ohe the purpose or object of 
which is within the legal definition of the term “charity/^ 

The definitions of a charitable trust are frequent- 
ly identical with, or similar to, the definitions of a 
charity which have been given in subdivision a of 
this section,22 ^^d such a trust has been stated to 


13. 111.—In re Graves, 89 N.E. 672, 
242 111. 23. 27, 134 Am.S.R. 302. 24 
L.R.A.,N.S., 283, 17 Ann.Cas. 137. 

14. R.I.—Peli V. Mercer, 14 R.I. 412, 
443. 

7 C.J. p 1140 note 87 [a], [b], p 1141 
note 4. 

**Bexievolejit” and “oliarity” 

(1) In a case in which the term 
“benevolent” was apparently used in 
the sense of "benevolence," it was 
said that that "benevolent" is a 
broader term than "charity."—State 
v. Texas Mut. Life Ins. Co. of Tex¬ 
as. Tex.Civ.App., 51 S.W.2d 405, 410. 

(2) "Charity” in its legral sense 
implies giving without consideration 
or expectation of return, whereas 
"benevolent" is applied to any act 
which is prompted by or has for its 
object the well being of others.— 
State V. Texas Mut. Life Ins. Co. of 
Texas, supra. 

15. R.I.—^Webster v. Wiggin, 31 A. 
824, 828, 19 R.I. 73, 28 L.R.A. 510, 
citing Atty.-Gen. v. Heelis, 2 Sim. 
& St. 61, 1 Eng.Ch. 67, 57 Reprint 
270. 

16. Mass.—Coe v. Washington Mills, 
21 N.E. 966, 149 Mass. 543—Atty.- 
Gen. V, Pederal St. Meeting-House, 
3 Gray 1. 

17. Argument of Mr. Binney in Vi- 
dal V. Girard, Pa., 2 How., U.S., 127, 
11 L.Ed. 205. 

18. U.S.—Gimbel v. Commissioner 
of Internal Revenue, C.C.A., 54 F. 
2d 780, 781—6ok v. McCaughn, C. 
C.A.Pa.. 42 P.2d 616, 619. 

Colo.—In re Schleier^s Estate, 13 P. 

2d 273, 274, 91 Colo. 172. 
lowa.—Sisters of Mercy of Cedar 


Rapids V. Lightner, 274 N.W. 86, 
92—Chapman v. Newell, 125 N.W. 
324, 326, 146 lowa 415. 

Mass.—Thorp v. Lund, 116 N.E. 946, 
227 Mass. 474, 1918B 1204. 

N.Y.—Hamburger v. Corneli Univer- 
sity, 199 N.Y.S. 369. 373, 204 App. 
Div. 664. 

Ohio.—Palmer v. Oiler, 131 N.E. 362, 
363. 102 Ohio St. 271. 

11 C.J. p 301 note 16. 

19. Pa.—Pire Ins. Patrol v. Boyd, 
15 A. 553, 555, 120 Pa. 624, 644, 6 
Am.S.R. 745, 1 L.R.A. 417, quoting 
British Museum v. White, 2 Sim. 
& St. 594, 1 Eng.Ch. 694, 57 Re¬ 
print 473. 

20. lowa.—Sisters of Mercy of Ce¬ 
dar Rapids V. Lightner, 274 N.W. 
86, 92—Chapman v. Newell, 125 N. 
W. 324, 326, 146 lowa 416. 

21. U.S.—Bok V. McCaughn, C.C.A. 
Pa., 42 P.2d 616, 619. 

Mass.—Jackson v. Phillips, 14 Allen 
539, 556, 

22. Definitions followlng the defini, 
tion of “charity” 

(1) A gift to a general public use, 
which extends to the rich, as well as 
to the poor. 

U. S.—^Perin v. Carey, Ohio, 24 How. 
465, 506, 16 L.Ed. 701—Hoehler v. 
Lewellyn, D.C.Pa., 44 F.2d 654, 655 
— ^Bok V. McCaughn, C.C.A.Pa,, 42 
P.2d 616, 619. 

N.J.—^Noice V. Schnell, 137 A. 582, 
585, 101 N.J.Eq. 252, 52 A.L.Rc 965. 
R.I,—^City of Providence v. Payne, 
134 A. 276, 47 R.I. 444. 

<2) A charitable trust is a gift for 
the benefit of persons, either by 
bringing their hearts and minds un¬ 
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der the influence of education or reli¬ 
gion, by relieving their bodies of dis¬ 
ease, sufCering or constraint, by as¬ 
sisting to establish them for life, by 
erecting or maintaining public build¬ 
ings, or in other ways lessening the 
burdens or making better the condi- 
tion of the general public, or some 
class of the general public, indefinite 
as to names and numbers. 

Cal.—In re Coleman, 138 P. 992, 167 
Cal. 212, 214, Ann.Cas.l915C 582. 
Me.—Bates v. Schillinger, 145 A. 395, 
398, 128 Me. 14. 

11 C.J. p 301 note 21 [a] (2). 

(3) A charitable trust or charity 
is a donation in trust for promoting 
the welfare of mankind at large, or 
of a community, or of some class 
forming a part of it, indefinite as to 
numbers and individuals. 

Cal.—Collier v. Lindley, 266 P. 526, 
528, 203 Cal. 641—People v. Cogs- 
well, 45 P. 270, 271, 113 CaL 129, 
138, 35 L.R.A. 269. 

Mo.—In re Rahn’s Estate, 291 S.W. 
120, 128, 316 Mo. 492, 51 A.L.R. 
877, certiorari denied Martin v. 
Ahrens, 47 S.Ct. 591, 274 U.S. 745, 
71 L.Bd. 1325. 

(4) Charitable trusts include all 
gifts in trust for religious and edu¬ 
cat ional purposes in their ever-vary- 
ing diversity; all gifts for the re- 
lief and comfort of the poor, the sick 
and the affiicted; and all gifts for 
the public convenience, bene^t, util- 
ity, or ornament, in Whatever man- 
ner the donors desire to have them 
applied. 

N.H.—Carter v. Whitcomb, 69 A, 779, 
74 N.H. 482, 17 L.R.A.,N.S., 733. 
N.J.—Noice V. Schnell, 137 A. 682. 
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be one which is created for the purpose of carrying 
out one or more of the objects within the scope of 
a charity as so defined.23 Any trust which comes 
within an approved definition of a charity and 
which is for the benefit of an indefinite class of per- 
sons sufficiently designated to indicate the intention 
of the donor, and consti«uting some portion or class 
of the public, is a charitable trust.24 This implica- 
tion of public utility is contained in most of the defi- 
nitions which have been attempted,25 although a 
charitable trust has been defined as simply an in¬ 
definite or uncertain trust, a trust without a bene- 

ficiary.26 

The terms “public trust*’ and “charitable trust” 
have substantially the same meaning.27 

d. Charitable Use 

“Charitable use“ is a term used as synonymous with 
“charity” or “charitable trust” and also as meaning 
“charitable purpose.” 


According to some cases, the words “charitable 
use” have acquired a special legal significance,28 
and they are to be interpreted, not according to 
their popular meaning, but in the light of the de- 
cisions under which their meaning has been devel- 
oped.29 While it has been asserted that the words 
“charitable use” mean, and have always meant, a 
charitable trust,^® and that, in legal contempla- 
tion, “charity” and “charitable use” are convertible 
terms,it has also been held that “charitable use” 
means the same thing as “charitable purpose” 
and the courts frequently employ the term in the 
latter sense, as appears in § 12. 

e. Public Charity and Public Trust 

A public charity or trust Is one for the benefit of the 
public at large or some substantlal and indefinite por¬ 
tion of it. 

A public charity has been defined as a gift to a 
public object,22 and as whatever is gratuitously 
done or given in relief of the public burdens or in 


585, 101 N.J.Eq. 252, 52 A.L.R. 965. 
reversing 134 A. 81, 99 N.J.Eq. 572, 
and certiorari denied Allison v. 
Schnell, 48 S.Ct 304, 276 U.S. 625, 
72 L.Ed. 738. 

23. 111.—^Northwestern TJniversity v. 
Wesley Memorial Hospital, 125 N. 
E. 13. 290 111. 205. 

24. 111.—Hoeffer v. Clogan, 49 N.B, 
527, 171 111. 462, 63 Am.S.R. 241 
and note, 40 L.R.A. 730. 

Mo.—^Newton v. Newton Burial Park, 
34 S.W.2d 118, 121, 326 Mo. 901. 
Oki.—Phillips V, Chambers, 51 P.2d 
303, 306, 174 Okl. 407. 

25. N.Y.—In re MacDowell, 112 N. 
B. 177, 178, 217 N.Y. 454, L.R.A. 
1916E 1246—Matter of Rockefel- 
ler’s Estate, 165 N.Y.S. 154, 158, 
177 App.Div. 786, affirmed 119 N.E. 
1074, 223 N.Y. 563. 

BeflnitioxLS inclndinsr idea of public 
utility 

(1) A gift to a general public use. 
—^In re Coleman, 138 P. 992, 993, 167 
Cal; 212, Ann,Cas.l915C 583—-Len- 
non’s Estate, 92 P. 870, 871, 152 Cal. 
327, 125 Ain.S.R. 58, 14 Ann.Cas. 
1024. 

(2) One which originales from a 
gift, and which limits property to 
any public use to which it is lawful 
to devote property forever. 

Mo.—Newton v. Newton Burial Park, 
34 S.W.2d 118, 121, 326 Mo. 901. 
R.I.—^Webster v. Wiggin, 31 A. 824, 
828, 19 R.L 73, 99, 28 L.R.A. 510. 

(3) Gift for a general public 
use, to be applied consistent with ex- 
isting laws, for the benefit of an in¬ 
definite number of persons, and de- 
signed to benefit them from an edu- 
cational, religious, moral, physical, 
or social standpoint.—^Taylor v. 


Hoag, 116 A. 826, 273 Pa. 194, 21 A. 
L.R. 946—Barnes Foundation v. Kee- 
ly, 164 A. 117, 119, lOS Pa.Super. 203. 

(4) The term “charitable trust” 
may be applied to almost any thing 
that tends to promote the well-doing 
and well-being of social man where 
neither law nor public policy forbids. 
—In re Thompson^s Estate, 127 A. 
446, 448, 282 Pa. 30. 

(5) A trust for the benefit of a 
definite section of the public is a 
charitable trust.—Young Women’s 
Christian Ass’n v. Portsmouth, 192 
A. 617, 619, 89 N.H. 40—Roberts v. 
Corson, 107 A. 625, 626, 79 N.H. 215, 
5 A.L.R. 1172, citing Corpus Juris. 

(6) A charitable trust is constitut- 
ed by a donation in trust for es- 
tablishing or carrying on an institu- 
tion dedicated to the welfare of the 
public or of some definite class or 
part of it.—In re Graham’s Estate, 
218 P. 84, 85, 63 CaLApp. 41. 

<7) The Word “charitable” in the 
expression “charitable trusts” is 
“understood in a very large sense, 
comprising not only gifts for the 
benefit of the poor, but endowments 
for the advancement of learning, or 
institutions for the encouragement 
of Science and art, and for any other 
useful and public purpose, as well 
as donations for pious or religious 
objects.”—^People v. Fitch, 47 N.E. 
983, 988, 154 N.Y. 14, 38 L..R.A. 591, 
reversing 42 N.Y.S. 1131, 12 App.Div. 
581. affirming 39 N.Y.S. 926. 

(8) “Every public trust, although 
benefiting the rich and the poor 
alike, is a charitable trust.”—Gossett 
V. Swinney, C.C.A.M 0 ., 53 P.2d 772, 
776, affirming, D.C., Irwin v. Swin¬ 
ney, 44 F.2d 172, and certiorari de- 
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nied Gossett v. Swinney, 52 S.Ct. 497 , 
286 U.S. 545, 76 L.Ed. 1282. 

26. N.Y.—Levy v. Levy, 33 N.Y. 97 , 
107. 

11 C.J. p 301 note 19. 

27. Mo.—Buchanan v. Kennard, 136 
S.W. 415, 421, 234 Mo. 117, 37 L.R. 
A.,N.S., 993, Ann.Cas.l912D 50. 

11 C.J. p 302 note 36. 

Syuoziymous terms 

(1) “Public trusts and charitable 
trusts may be considered in general 
as synonymous expressions.”—Black 
L.D. sub verb. “trust.” 

(2) Public trusts are frequently 
termed “charitable trusts.”—Smith 
V. Relief Ass'n of Portland Pire De¬ 
partment, 149 A. 23, 25, 128 Me. 417 
—Brooks V. Belfast, 38 A. 222, 90 
Me. 318, 329—^Doyle v. Whalen, 32 A. 
1622 , 87 Me. 414, 425, 31 L,R.A. 118. 

28. N.Y.—Matter of Davis, 137 N. 
Y.S. 427, 77 Misc. 72. 

Pa.—^Price v. Maxwell, 28 Pa. 23— 
Amole*s Est., 32 Pa.Super. 636. 

2 ». N.Y.—Matter of Davis, 137 N. 

Y.S. 427, 77 Misc. 72. 

Pa.—^Price v. Maxwell, 28 Pa. 23. 

11 C.J. p 301 note 26. 

30. N.Y.—In re Cunningham's Will, 
136 N.Y.S. 922, 926, 76 Misc. 120. 

31. N.Y.—Owens v. Methodist Epis- 
copal Church Missionary Soc., 14 
N.Y. 380, 385, 67 Am.D. 160. 

32;. Pa.—^In re Channon’s Estate, 28 
Pa.Dist. 479, 483, affirmed 109 A. 
756, 266 Pa. 417. 

33. Kan.—Troutman v. De Boissiere 
Odd Fellows' Home, etc., Assoc., 
71 P.. 286, 66 Kan. 1, 11. 

Or.—^Vestal v. Pickering, 267 P. 821, 
824, 125 Or. 553, citing Coxpus 
Juzis. 
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advancement of the public good,^^ and every char- 
ity which is extensive in its object may, in a cer- 
tain sense, be called a public charity.^S “public 
charity” has also been defined in the same terms as 
those employed in defining a “charity.”36 
phrase “public charity’^ is not confined to mere 
almsgiving or to the relief of poverty and distress, 
tut has a wider significance and embraces the im- 
provement and promotion of the happiness of 
man.37 

A public trust is one in which the public at large, 
or sonie undetermined portion of it, has a direct in- 
terest or property right, or in which the benefici¬ 
arias cannot be ascertained with certainty.^^ 

All charities which are recognized as such within 
the meaning of the law of charitable uses are in 
some sense public,and every public trust, although 
benefiting the rich and the poor alike, is a charitable 
trust,and the terms “public trust’" and “charitable 
trust” have substantially the same meaning, as 
shown above in subdivision c of this section. 

The word “public,” when used in connection with 
a charity, refers to the purpose and intent of the 
trust as being for the benefit of the public in gen- 
eral, or of some object so general and indefinite in 


§ 1 

its character as to be deemed of common benefit, 
and not to the method of its execution. A charita¬ 
ble or public trust may be distributed in private and 
by a private hand.^^ Neither does the word “pub¬ 
lic” refer to the source from which the funds are 
derived, so as to make public subscription a test .^2 

A gift is a public charity when there is a benefit 
to be conferred upon the public at large or some 
portion thereof, or on an indefinite class of persons, 
as shown below in § 12. Such a gift need not be 
open to every one in a community, however. By 
the designation of a class in the community, a char¬ 
ity becomes public, as shown below in § 37. 

f. Private Charities or Tmsts Distinguished 

Public or charitable trusts are distinguishable from 
private trusts, on the grounds, among others, that the 
rule against perpetuities does not in general apply to a 
public or charitable trust and that uncertainty as to 
beneficiarios does not In general affect the validity of 
a public or charitable trust. 

Generally speaking, charities are either public 
or private.‘^3 xhe line of distinction which deter¬ 
mines where a private charity ends and a public one 
begins is at times difficult to locate, and this diffi- 
culty has caused much of the apparent want of har- 
mony which prevails among the decisions on this 


34. Pa.—^Episcopal Academy v. 

Philadelphia, 25 A. 55, 150 Pa. 665, 
573—Goeser v. Voris, 41 Pa.Co. 
504, 507. 

11 C.J. p 301 note 32. 

35. Hawaii.—Oahu R. Co. v. Brown, 
8 Hawaii 163, 165. 

Mr. Biune 7 ’s definition 

The definition ffiven by Mr. 
Horaee Binney in his argument in 
the case of Vidal v. Girard, Pa., 2 
How.U.S., 127, 11 L.E3d 205, “what- 
ever is given for the love of God or 
for the loye of your neighbor in the 
catholic and universal sense—given 
from these motives and to these 
ends—free from the stain or taint 
of every consideration that is per- 
sonal, private or selfish," has been 
quoted as a definition of a public 
charity.—Noice v. Schnell, 137 A. 
582, 585, 101 N.J.Eq. 252, 52 A.L.R. 
365, reversing 134 A. 81, 99 N.J.Eq. 
572, and certiorari denied Allison v. 
Schnell, 48 S.Ct. 304, 276 U.S. 625, 
72 L.Ed. 738. 

36. Me.—Bates v. Schillinger, 145 A. 

395, 398, 128 Me. 14—Bilis v. 

Pease, 100 A. 146, 147, 116 Me. 98, 
L.R.A.1917D 1060. 

Mo.—^Robinson v. Crutcher, 209 S.W. 
104, 105, 277 Mo. 1. 

Ohio.—Central Pub. House of Re- 
formed Church in U. S. v. Plury, 
157 N.E. 794, 25 Ohio App. 214, af- 
firmed Plury v. Central Pub. House 
of Reformed Church in U. S., 160 
N.B. 679, 118 Ohio St. 164. 


Vt.—In re Downer’s Estate, 142 A. 

78, 80, 101 Vt. 167. 

11 C.J. p 300 notes 3, 4. 

37. 111.—Carlstrom v. Prackelton, 
263 Ill.App. 250, 259. 

38. Mo.—^Holman v. Renaud, 125 S. 
W. 843, 845, 141 Mo.App. 899. 

Other definitions 

(1) “One for the benefit either of 
the public at large or some portion 
of it answering to a particular de- 
scription, as a public charity.’*— 
Trenton Sav. Fund Soc. v. Wytham, 
145 A.' 462, 463, 104 N.J.Eq. 271, re- 
versed on other grounds 148 A. 622, 
106 N.J.Eq. 93, quoting Bouvier L. 
D. sub verb. “trust.” 

(2) “A trust for the benefit of a 
definite section of the public:”— 
Young ■Women’s Christian Ass’n v. 
Portsmouth, 192 A. 617, 619, 89 N.H. 
40—Roberts v. Corson, 107 A. 625, 
626, 79 N.H. 215, 5 A.L.R. 1172. 

(3) “Those created for the benefit 
of an unascertained, uncertain, and 
sometimes fluctuating body of in- 
dividuals in which the cestuis que 
trustent may be a portion or class 
of a public community.”—Smith v. 
Relief Ass’n of Portland Pire De¬ 
partment, 149 A, 23, 25, 128 Me. 417 
—Brooks V. Belfast, 38 A. 222, 90 
Me. 318, 329—^Doyle v. Whalen, 32 A. 
1022, 87 Me. 414, 425, 31 L.R.A. 118. 

39. Ala.—Burke v. Roper, 79 Ala. 
138. 


Conn.—Eliofs App., 51 A. 558, 74 
Conn. 586. 

Me.—^Doyle v. Whalen, 32 A. 1022, 
87 Me. 414, 31 L.R.A. 118. 

Pa.—Philadelphia v. Pox, 64 Pa. 169. 
11 C.J. p 301 note 33. 

Essential elemeuts of a public 
charity are that it is not confined to 
privileged individuals but is open to 
the indefinite public. It is this in¬ 
definite, unrestricted quality that 
gives it its public character. 

Me.—^Doyle v. Whalen, 32 A. 1022, 
87 Me. 414, 425, 31 L.R.A. 118. 
N.T.—Hamburger v. Corneli Uni- 
versity, 199 N.Y.S. 369, 372, 204 
App.Div. 664. 

40. Mo.—Buchanan v. Kennard, 136 
S.W. 415, 234 Mo. 117, 140, 37 D. 

R. A.,N.S., 993, Ann.Cas-1912D 50. 

11 C.J. p 302 note 36. 

41. Mass.—^Bullard v. Chandler, 21 
N.E. 951, 149 Mass. 532, 5 L.RA. 
104. 

11 C.J. p 302 note 37. 

“A charity may be public though 
administered by a private Corpora¬ 
tion.”—Oahu R. Co. V. Brown, 8 Ha¬ 
waii 163, 165. 

42. Eng.—Shaw v. Halifax Corp., 
1915, 2 K.B. 170. 

11 C.J. p 302 note 38. 

43. Mo.—Buchanan v. Kennard, 136 

S. W. 415, 234 Mo. 117, 140, 37 L.R. 
A.,N.S., 993, Ann.Cas.l912D 50. 
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subject.^^ As respects their existence and validity, 
pablic or charitable trusts are distinguished from 
other trusts^5 in two particulars: (1) Charitable 
trusts are not, in general, within the rule against 
perpetuities, as shown in the C.J.S. title Perpetuities 
§ 30, also 48 CJ. p 986 note 60. In fact a char¬ 
itable trust contemplates perpetuity.”*® (2) Chari¬ 
table trusts are further distinguished from ordinary 
trusts by the uncertainty of their beneficiaries, that 
is, a charitable or public trust or a public charity be- 
gins only when uncertainty in the recipient begins, 
and in the.case of a public charity it is immaterial 
that the beneficiaries are indefinite or not ascer- 
tained, as shown below in § 39,^^ or that the trustee 
is uncertain or incapable of taking, as shown below 
in §§ 25, 27. A gift or bequest for the benefit or 
aid of defined persons is not in general a public 
charity, but a private trust only, as indicated below 
in § 39. In regard to the administration and en- 
forcement of charitable, as distinguished from pri¬ 
vate, trusts, different rui es apply, such as the one 
allowing the court to apply the gift cy pres, as 
shown below in § 52, and the one allowing the state, 
through the attorney-general, to interpose for the 
purpose of seeking the proper administration and 
enforcement of the trust, as shown below in § 58. 

§ 2. Charitable Societies and Institutions 

a. General considerations 

b. Religious organizations; young men^s 

christian associations, etc. 

c. Cemetery associations or corporations 

d. Educational institutions or organiza- 

tions 

e. Hospitals 

a. G-eneral Considerations 

Briefly stated, the test in determining whether or 

44. Kan.—^Washburn College v. 

0’Hara, 90 P. 234, 75 Kan. 700. 

45. U.S.—Bauer v. Myers, C.C.A. 

Kan., 244 F. 902, 911. 

Me.—^Doyle v. Whalen, 32 A. 1022, 

87 Me. 414, 31 L.R.A. 118. 

'Or.—^Pennoyer v. Wadhams, 25 P. 

720, 20 Or. 274, 11 L.R.A. 210. 

46. Ala.—Moseley v. Smiley, 55 So. 

143, 171 Ala. 593. 

Mo.—Buchanan v. Kennard, 136 S.W. 

415, 234 Mo. 117, 37 L.R.A..N.S.. 

993, Ann.Cas.l912D 50. 
l^.Y.—^Matter of Cunningham, 136 N. 

Y.S. 922, 76 Misc. 120. 

11 C.J. p 370 notes 17, 20. 

47. Necessity of certainty in desigr- 
nation of beneficiary of private trust 
.see C.J.S. title Trusts § 45, also 65 
C.J. p 271 note 54. 

48. 111. — Congrregrational Sunday 


not a particuiar organization, is charitable is whether !t 
exists to carry out a purpose recognized in law as charita¬ 
ble, or whether it is maintalned for gain, profit, or pH- 
vate advantage. 

It is frequently important to determine whether 
or not a particuiar Corporation, association, society, 
or other institution is a charitable iiistitution, in 
view of the facts that such institutions are usually 
exempt, to some extent at least, from liability for 
the torts of their servants, as shown below in § 75, 
that such institutions are generally subject to visi- 
tation, as shown below in §§ 53 to 57, and that a 
rule different from that applicable to other institu¬ 
tions or corporations frequently applies in the dis- 
tribution of assets on dissolution, as shown below 
in § 77. So, also, questions as to what institutions 
are charitable institutions within the meaning of 
statutory provisions exempting such institutions 
from taxation frequently arise, and-are considered 
in the C.J.S. title Taxation § 282, also 61 C.J. p 
452 note 75--p 456 note 42, § 1161, 61 C.J. p 
1679 note 98-p 1680 note 13. The exemption of 
charitable institutions from assessment for munici- 
pal improvements is considered in the C.J.S. title 
Municipal Corporations § 1342, also 44 C.J. p 540 
note 53-p 541 note 64. 

The test of a charity and the test of a charitable 
organization,or the test of a charitable gift or 
use and the test of a charitable Corporation,^^ gen¬ 
erally speaking, are in law the same; but some cas¬ 
es draw a distinction between organizations which 
may receive charitable gifts or bequests and those 
which are exempt from taxation, and confine the 
latter class to a much smaller number.^^ 

A charitable institution has been defined as one 
for the relief of a certain class of persons, either 
by alms, educatiori, or care,5i a corporate body or 
establishment instituted and organized for public 

KJ.Law 420, affirmed 45 A. 1092, 
64 N.J.Law 361. 

N.Y.—Matter of McCormick, 127 N. 

Y.S. 493, 71 Misc. 95. 

51. N.Y.—^Utica Trust, etc., Co. v. 
Thompson, 149 N.Y.S. 392, 402, 87 
Misc. 31, 47. 

“Charity” in tustitutional sense 

(1) A charity in the institutional 
sense is an organization or institu¬ 
tion engaged in the free assistance 
of the poor, ihcapacitated, distressed. 
—Young Men's Christian Ass’n of 
Germantown v. City of Philadelphia, 
187 A, 204, 209, 323 Pa. 401, quoting 
Webster New Int. D., 2d Ed. 

(2) “In its technical as well as in 
its generally accepted meaning, a 
charity is an institution or associa¬ 
tion organized for the purpose of 
granting relief or dispensing some 
good or benevolence to those who 


School & Publishing Soc. v. Board 
of Review, 125 N.E. 7. 290 111. 108. 

XJtah.—Sessions v. Thomas Dee 
Memorial Hospital Ass’n, 51 P.2d 
229. 234, 89 Utah 222, citing Cor¬ 
pus Juris—^William Budge Memo¬ 
rial Hospital V. Maughan, 3 P.2d 
258, 79 Utah 516, rehearing denied 
13 P.2d 1119, 79 Utah 516. 

49. N.Y.—^Matter of Beekman’s Es- 
tate, 134 N.E. 183, 232 N.Y. 365— 
In re Kennedy’s Estate, 269 N.Y. 
S. 136, 240 App.Div. 20—Matter of 
Rockefeller’s Estate, 165 N.Y.S. 
154, 177 App.Div. 786, aflBirmed 119 
N.E, 1074, 223 N.Y. 663—Matter of 
Altman. 149 N.Y.S. 601. 87 Misc. 
255. 

11 C.J. p 303 note 62. 

50. N.J.—Young Men’s Christian 

Assoc, V. Paterson, 39 A. 655, 61 
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use,a public institution partaking of some of tbe 
diities of government.^3 A charitable Corporation, 
in the popular acceptatiori, is one that freely and 
voluntarily ministers to the physical needs of those 
pecuniarily unable to care for themselves.^^ As 
frequently stated, charitable associations, cdrpora- 
tions, or institutions are such as are constituted for 
the perpetual distribution of the free alms of the 
founders of, and the contributors to, them, to such 
purposes and in such manner as they have direct- 
ed.55 Their principal aim is to benefit needy ones 
in other ways than by improving their niorals,^^ 
although sometimes a Corporation formed for the 


purpose of accomplishing the moral reformation of 
a certain class of people is treated as a charitable 
institution.Their principal and distinctive fea- 
tures are that they have nc capital stock and no 
provision for making dividends or profits, but de- 
rive their funds mainly from public and private 
charity and hold them in trust for the object of the 
institutions.^® In other words, the test of whether 
an enterprise or institution is charitable is whether 
it exists to carry out a purpose recognized in law 
as charitable, or whether it is maintained for gain, 
profit, or private advantage.^^ As sometimes stat¬ 
ed, in order that a Corporation may be regarded as 


require it.”—In re Padelford’s Es- 
tate, 9 Pa.Dist. 174. 

(3) “An institution founded by a 
gift and intended for the use of the 
public as a hospital, a library, a 
school, a museum, etc.”—Southern 
Methodist Hospital and Sanatorium 
of Tucson V. Wilson, Ariz., 77 P.2d 
458, 461. 

Educational institutions 

The term “charitable institutions” 
may, under some circumstances, be 
broadly construed so as to include 
“educational institutions.”—State v. 
Board of Control, 88 N.W. 533, 541, 
85 Minn. 165. 

Charitable or benevolent organiza- 
tions within statutes restricting 
amount of estate testator may 
give such organizations see C.J.S. 
title Wills § 110, also 68 C.J. p 550 
note 25--P 551 note 57. 

52^ lowa.—Samuelson v. Horn, 265 
N.W. 168, 170, 221 lowa 208, cit- 
ing New Standard D. 

53. lowa.—Samuelson v. Horn, su¬ 
pra. 

N.T.—Barr v. Brooklyn Children^s 
Aid Soc., 190 N.Y.S. 296, 298. 

54. N.Y.—In re Rockefeller’s Es¬ 
tate, 165 N.Y.S. 164, 158, 177 App. 
Div. 786, afRrmed 119 N.E. 1074, 
223 N.Y. 563. 

£5. U.S.—Ettlinger v. Trustees of 
Randolph-Macon College, C.C.A. 
Va., 31 F.2d 869. 

N.Y.—Stearns v. Association of Bar 
of City of New York, 276 N.Y.S. 
390, 394, 154 Misc. 71. 

Or.—Hamilton v. Corvallis General 
Hospital Ass’n, 30 P.2d 9, 14, 146 
Or. 168. 

11 C.J. p 303 note 64. 

Boy scouts organizations have 
been held charitable institutions.— 
Young V. Boy Scouts of America, 51 
P.2d 191, 9 Cal.App.2d 760. 

Workhouse in a foreigm country, 
managed by poor law guaVdians and 
hospital and homes committee, was 
presumed to be a charitable institu¬ 
tion.—In re Moeller^s Estate, 251 P. 
311, 199 Cal. 705. 

Home for aged has been held a 
charity.—In re Channon’s Estate, 28 

14 C.J.S.-27 


Pa.Dist. 479, afflrmed 109 A. 756. 266 
Pa. 417. 

Organizations regarded as charita- 
ble corporations 

(1) Corporation supplying summer 
horne and care for persons who 
would be especially benefited there- 
by.—^Wood V. Hartigan, R.I., 195 A. 
507. 

(2) Association incorporated to 
provide retreat for unmarried moth- 
ers and horne for poor and destitute 
females.—^Wood v. Hartigan, supra. 

(3) Nursing association incorpo¬ 
rated to promote the social and phy¬ 
sical welfare of citizens of specifled 
City, one of the activities of which 
was to promote the welfare of chil- 
dren by way of clinics and other pre- 
ventive means.—^Wood v. Hartigan, 
supra. 

(4) Children’s aid society, one of 
the purposes of which was to care 
for unmarried mothers and their 
children of any age, creed, religion, 
and nationality.—Wood v. Hartigan, 
supra. 

(5) Corporation chartere^ to pre- 
vent cruelty to children.—Skinner v. 
Northern Tnist Co., 123 N.E. 289, 288 
111. 229. 

(6) Corporation chartered to pro¬ 
vide a horne and proper training 
school for destitute and dependent 
boys.—Skinner v. . Northern Trust 
Co., supra. 

(7) Corporation chartered to build 
and conduct a horne and provide for 
destitute crippled children.—Skinner 
V. Northern Trust Co., supra, 

Public charity 

A Corporation who se objects are 
benevolent and charitable is a pub¬ 
lic charity.—^Zoulalian v. New Eng- 
land Sanatorium & Benevolent Ass'n, 
119 N.E. 686, 230 Mass. 102, L.B.A. 
1918P 185. 

Teachers’ retiremeut fuud of the 
City of Providence, which was es- 
tablished by the school committee of 
said City under Public Laws 1897 c 
485, was not a “charity.”—^in re Car- 
penter, 134 A. 16, 47 R.I. 461, 47 A.L. 
R. 60. 

56. N.Y.—Stearns v. Association of 
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Bar of City of New York, 276 N.Y. 
S. 390, 154 Misc. 71—Matter of Mc- 
Cormick, 127 N.Y.S. 493, 71 Misc. 
95. 

Or.—Hamilton v. Corvallis General 
Hospital Ass'n, 30 P.2d 9, 14, 146 
Or. 168. 

57. Mich.—Gallon v. House of Good 
Shepherd, 122 N.W. 631, 158 Mich. 
361, 133 Am.S.R. 387, 24 L.R.A.,N. 
S., 286. 

N.Y.—Stearns v. Association of Bar 
of City of New York, 276 N.Y.S. 
390, .154 Misc. 71. 

Or.—Hamilton v. Corvallis General 
Hospital Ass*n, 30 P.2d 9, 14, 146 
Or. 168. 

11 C.J. p 303 note 66. 

58. Ariz.—Southern Methodist Hos¬ 
pital and Sanatorium of Tucson v. 
Wilson, 46 P.2d 118, 45 Ariz. 507. 

111.—People V. Y. M. C. A. of Chica- 
go, 6 N.E.2d 166,-365 111. 118—Con- 
gregational Sunday School & Pub- 
lishing Soc. v. Board of Review, 
125 N.E. 7. 290 111. 108. 

Mo.—Farm & Home Savings & Loan ’ 
Ass’n of Missouri v. Armstrong, 85 
S.W.2d 461, 337 Mo. 349. 

N.Y.—Stearns v. Association of the 
Bar of City of New York, 276 N.Y. 
S. 390, 394, 154 Misc. 71, quoting 
Corpus Juris. 

Or.—^Hamilton v. Corvallis General 
Hospital Ass’n, 30 P.2d 9, 14, 146 
Or. 168, quoting Corpus Juris. 

Tenn.—^Baptist Hospital v. City of 
Nashville, 3 S.W.2d 1059, 1060, 156 
Tenn. 589, quoting Corpus Juris. 

Utah.—Sessions v. Thomas D. Dee 
Memorial Hospital, TTtah, 78 P.2d 
645, 656, citing Corpus Juris —Ses¬ 
sions V. Thomas Dee Memorial 
Hospital Ass’n, 51 P.2d 229, 89 
Utah 222—William Budge Memo¬ 
rial Hospital V. Maughan, 3 P.2d 
258, 263, 79 Utah 518, rehearing de- 
nied 13 P.2d 1119, 79 Utah 516, 
citing Corpus Juris- 

II. C.J. p 304 note 67. 

59. Ariz.—Southern Methodist Hos¬ 
pital and Sanatorium of Tucson v. 
Wilson, 77 P.2d 458, 462, quoting 
Corpus Juris. 

III. —People V. Y. M. C. A. of Chica- 
go, 6 N.E.2d 166, 365 111. 118— 
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a public charity its controlling purpose must be for 
the common and public benefit. 

In general, tbe nature of the Corporation, as well 
as its purposes and objects, must be determined 
from its charter or articles of association,®! and 
iisually, according to some cases, may not be shown 
by parol or extrinsic evidence.®^ There is authority 
for the view, however, that a Corporation which is 
not organized for profit may show by its charter, 
constitution, and by-Iaws, or by extrinsic evidence 
not inconsistent therewith, that it is organized sole- 
ly for the purpose of administering a public chari¬ 
ty, the foundation of which is derived from private 
donations,63 and, where it is contended that, not- 
withstanding the articles of incorporation indicate 
that the institution is a charitable one, it is not car- 
rying out the purposes of such articles, parol evi¬ 
dence is admissible to contradict the prima facie 
case made by the articles.®^ Notwithstanding a 
Corporation is founded for a charitable purpose, it 
is not a charitable institution if, in its activities, it 
departs from its eleemosynary character.^s ^ non- 

Morgan v. 
of Charleston, 

111, 182—Congregational 

School & Publishing Soc. v. Board 
of Review, 125 N.E. 7, 290 111. 108. 
j^Iass.—Boston Symphony Orchestra 
V. Board of Assessors of City of 
Boston, 1 N.B.2d 6—Hali v. College 
of Physicians and Surgeons, 149 
N.E. 675, 254 Mass. 95. 

N.Y.—Hamburger v. Corneli Uni- 
versity, 199 N.Y.S. 369. 204 App. 

Div. 664, afiirmed 148 N.E. 539, 240 
N.Y. 328, 42 A.L.R. 955. 

Or.—Hamilton v. Corvallis General 
Hospitar Ass’n, 30 P.2d 9, 14, 16, 

146 Or. 168, qnoting Corpus Juris 
—Corporation of Sisters of Mercy 
V. Lane County, 261 P. 694, 698, 

123 Or. 144, citing Corpus Juris. 

Tenn.—^Baptist Hospital v. City of 
Nashville, 3 S.W.2d 1056, 156 Tenn. 

589. 

Tex.—State v. Settegast, Civ.App., 

227 S.W. 253, 256, citing Corpus 
Juris. 

11 C.J. p 304 note 67. 

Corporation 

A Corporation is to be deemed elee¬ 
mosynary or charitable where its 
property is derived from charitable 
gifts or bequests and is adminis- 
tered, not for the purpose of gain, 
but in the interest of humanity.— 

Ettlinger v. Trustees of Randolph- 
Macon College, C.CA..Va., 31 F.2d 
869. 

Corporation organized to collect Clvil 
War data 

Nonprofit, corporate memorial as- 
sociation formed to collect data re- 
garding Civi! War, and charging 
nominal fee for entry to museum is 
“charitable institution.” — Boden- 
heimer v, Confederate Memorial 


charitable Corporation which engages in work of a 
charitable nature is not a charitable institution,^® 
and a Corporation which is created by the incorpo- 
rators or is administered and maintained by their 
successors for making money is not a public charity, 
even though at times it may expend money for pur¬ 
poses, or may render gratuitous Services, which in 
common speech are called ‘'charitable.’'®'^ 

According to some cases, whether or not an in¬ 
stitution is a charitable one is determined more by 
its deeds than by the methods by which it is sus- 
tained, or by its motives,®® and it has been held 
that an institution operated by a municipality by 
means of funds raised by taxation may be a char¬ 
itable institution.®® 

Provided a Corporation or association can other- 
wise be classed as a charitable one, the fact that it 
receives pay from some of the students, inmates, 
patients, or other persons to whom it extends bene- 
fits detracts nothing from its character as a purely 
charitable institution,*^® where no profit is made by 

benevolences, the purposes and ob¬ 
jects of the Corporation must be as- 
certained fram the act of incorpora¬ 
tion, and not from the will or the 
codicil.—Matter of Altman, 149 N.Y. 
S. 601, 87 Misc. 255. 

62. Ariz.—Southern Methodist Hos¬ 
pital and Sanatorium of Tucson v. 
Wilson, 46 P.2d 118, 45 Ariz. 507. 

Minn.—Craig v. Benedictine Sisters 
Hospital, 93 N.W. 669, 88 Minn. 
535. 

Utah.—Sessions v. Thomas Bee Me¬ 
morial Hospital Ass’n, 51 P.2d 229, 
89 Utah 222—Gitzhoffen v. Sisters 
of Holy Cross Hospital Assoc., 88 
P. 691, 32 Utah 46, 8 B.R.A.,N.S.. 
1161. 

63. Ohio,—0’Brien v. Physicians' 
Hospital Ass’n, 116 N.E. 975, 96 
Ohio St. 1, L.R.A.1917F 741. 

64. Ariz.—Southern Methodist Hos¬ 
pital and Sanatorium of Tucson v. 
Wilson, 46 P.2d 118, 45 Ariz. 507. 

Utah.—Sessions v. Thomas Bee Me¬ 
morial Hospital Ass’n, 51 P.2d 229, 
89 Utah 222. 

65. N.Y. — Hamburger v. Corneli 
. University, 199 N.Y.S. 369, 204 

App.Div. 664, afiSrmed 148 N.E. 539, 
240 N.Y. 328, 42 A.L.R. 955. 

68. N.Y. — Hamburger v. Corneli 
University, supra. 

67. Mass.—^Hall v. College of Physi¬ 
cians and Surgeons, 149 N.E. 675, 
254 Mass. 95. 

68. -Wash.—In re Wilson’s Estate, 
191 P. 615, 111 Wash. 491. 

69. Wash.—^In re Wilson’s Estate, 
supra. 

70. U.S.—^Ettlinger v. Trustees of 
Randolph-Macon College, C.C.A. 
Va., 31 P.2d 869. 


National Trust Bank 
162 N.E. 888, 331 
Sunday 


Ass'n, D.C.Va., 5 F.Sui^p. 526, affirm- 
ed. C.C.A., 68 F.2d 507, certiorari de- 
nied 54 S.Ct. 643, 292 U.S. 629, 78 L. 
Ed. 1483. 

Sale of goods for charitable purpose 
Corporation devoting proceeds of 
commodities sold in corporation’s 
store to furnishing labor to needy, 
and commodities for charitable pur¬ 
poses, was “charitable institution.” 
—Jackson v. Atlanta Goodwill Indus¬ 
tries, 167 S.B. 702, .46 Ga.App. 425, 
certiorari denied 54 S.Ct. 63, 290 U.S. 
625, 78 L.Ed. 545. 

60. Mass.—^Hall v. College of Physi¬ 
cians and Surgeons, 149 N.E. 675, 
254 Mass. 95. 

61. Ariz.—Southern Methodist Hos¬ 
pital and Sanatorium of Tucson v. 
Wilson, 46 P.2d 118, 45 Ariz. 507. 

Conn.—Corbin v. American Indus- 
trial Bank & Trust Co., 110 A. 459, 

95 Conn. 50. 

Ga.—^Morton v. Savannah Hospital, 

96 S.E. 887, 148 Ga. 438, answers 
to certifled questions conformed to 
96 S.E. 888, 22 Ga.App. 607. 

Minn.—Craig v. Benedictine Sisters 
Hospital Ass*n, 93 N.W. 669, 88 
Minn. 535. 

N.Y.—^Hamburger v. Corneli Univer¬ 
sity, 199 N.Y.S. 369, 204 App.Div. 
664, affirmed 148 N.E. 539, 240 N. 
Y. 328, 42 A.L.R. 955. 

Utah.—Sessions v. Thomas Dee Me¬ 
morial Hospital Ass’n, 51 P.2d 229, 
89 Utah 222—^William Budge Me¬ 
morial Hospital V. Maughan, 3 P. 
2d 258, 261, 79 Utah 516, rehearing 
denied 13 P.2d 1119, 79 Utah 516, 
citing Corpus Juris. 

11 C.J. p 304 note 68. 

Where testator directed formatiou 
of Corporation to administer certain 

418 



14 aJ.s. 


CEARITIE8 


the institution, the amounts so received are applied 
in furthering the charitaWe purposes of the insti¬ 
tution, and benefits are not denied to anyone be- 
cause of inability to pay therefor.^i The original 
eleemosynary character of the institution is not 
transformed by this patronage, even if sufficient to 
relieve it from financial burdens, but the charity as 
established remains unaffected.'^^ 

The fact that a Corporation which is organized 
as a private Corporation administers, or has for its 
purpose the administration of, a public charity does 
make such Corporation a public Corporation,73 even 
though such Corporation receives donations from 
the government or public funds to assist it in car- 
rying on its work.74 

Eleemosynary corporations which assist the state 
in the performance of a governmental duty are fa- 
vorites of the law.75 

Benevolent or benefit associations or corporations 


§ 2 

and similar organizations. Benevolent associations 
are those having a philanthropio or charitable pur¬ 
pose, as distinguished from such as are conducted 
for profit, specifically, ^‘benefit associations” or 
“beneficial associations.”76 ^ benevolent society is 
one organized for benevolent purposes.77 A ben¬ 
evolent Corporation is one that ministers to all and 
the purpose may be anything that promotes the men- 
tal, physical, or spiritual welfare of man.78 The 
term may include a Corporation to which a bequest 
is made to be used in the improvement of the so- 
cial,- physical, and economic condition of the em- 
ployees of a business corporation,79 

Voluntary, unincorporated associations, organiz¬ 
ed to promote some purpose beneficial to the general 
public or of certain classes thereof are charitable 
societies®*^ or institutions,®^ and are subject to the 
rules applicable to such societies.S2 In so far as a 
benevolent association has for its object the con- 
ferring of benefits without requiring an equivalent 


Ariz.—Southern Methodist Hospital 
and Sanatorium ofTucson v. Wil- 
son, 77 P.2d 458—Southern Meth¬ 
odist Hospital and Sanatorium of 
Tucson V. Wilson, 46 P.2d 118, 125, 
45 Ariz. 507, citing Corpus Juris. 
Conn.—Boardman v, Burlingame, 197 
A. 761. 123 Conn. 646. 

Mass.—Boston Symphony Orchestra 
V. Board of Assessors of City of 
Boston, 1 N.E.2d 6. 

N.Y.—Hamburger v. Corneli Univer- 
sity, 199 N.Y.S. 369, 204 App.Div. 
664, affirmed 148 N.E. 639. 240 N. 
Y. 328, 42 A,L.R. 955. I 

Tenn.—^Baptist Hospital v. City. of 
Nashviile, 3 S.W.2d 1059, 156 Tenn. 
589. 

Tex.—^Enell v. Baptist Hospital, Civ. 
App.,^ 45 S.W.2d 395, 397, quoting 
Corpus Ju^s. 

Wash.—Tribble v. Missionary Sisters 
of the Sacred Heart, 242 P. 372, 
137 Wash. 326. 

11 C.J. p 304 note 70. 

Charge for most, if not all, Services 
If the purpose of the institution 
is one which is recognized in law 
as charitable, and if it is not main- 
tained for the private gain, profit, or 
advantage of its organizers, officers, 
or owners, directly or indirectly, the 
institution is properly characterized 
as a charitable one, notwithstanding 
the fact that it charges for most, 
if not all, of the Services which it 
may render, so long as its receipts 
are devoted to the necessary mainte- 
nance of the institution and the car- 
rying out of the purpose for which 
it was organized.—Southern Metho¬ 
dist Hospital and Sanatorium of 
Tucson V. Wilson, Ariz., 77 P.2d 458. 

71. 111.—People V. Y. M. C. A. of 
Chicago, 6 N.E.2d 166. 365 111. 118 


—Hart V. Taylor, 133 N.E. 857, 301, 
111. 344 — Congregational Sunday 
School & Publishing Soc. v. Board 
of Review, 125 N.E. 7. 290 111. 108. 
11 C.J. p 304 note 70. | 

72. Mass.—New England Sanitari- j 
um V. Stoneham, 91 N.E. 385, 205 
IMass. 335. 

Tenn.—Baptist Hospital v. City of 
Nashviile, 3 S.W.2d 1059, 1060, 156 
Tenn. 589, quoting Corpus Juris, 
Tex.—^Enell v. Baptist Hospital, Civ. I 
App., 45 S,W.2d 395. 

73. Hawaii.—Oahu H. Co. v. Brown, 
8 Hawaii 163, 165, quoting 2 Kent 
Cortun. p 276. 

N.Y.—^Van Campen v. Olean General 
Hospital, 205 N.Y.S. 554, 210 App. 
Div. 204, affirmed 147 N.E. 219, 239 
N.Y. 615. 

14 C.J. p 73 note 99. 

74. N.Y.—Van Campen v. Olean 
General Hospital, 205 N.Y.S. 554, 
210 App.Div. 204, affirmed 147 N. 
E. 219, 239 N.Y. 615. 

Corporations supported anainiy by 
voluntary gifts 

Corporations organized under leg- 
islative permission supported mainly 
through voluntary gifts, performing 
duties similar to those of public cor¬ 
porations, and engaged in charitable 
Work, although affected with a public 
interest and receiving donations 
from government, are private and 
not public corporations.—Van Camp¬ 
en V. Olean General Hospital, supra, 

75. Ind.—Old Folks' and Orphan 
Childreu's Home v. Roberts, 149 N. 
E. 18S, 83 Ind.App. 546. 

76. Black UD. ^ 

77. N.C.—State v. Dunn, 46 S.B. 949, 
134 N.C. 663, 665. 

78. N.Y.—In re Rockefeller’s Es- 
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tate, 165 N.Y.S. 154, 158, 177 App. 

Div. 786, affirmed 119 N.E. 1074, 

223 N.Y. 563. 

‘^Charitable Corporation” compared 
and distinguished 

(1) *Tn its popular acceptation, a 
charitable Corporation is one that 
freely and voluntarily ministers to 
the physical needs of those pecuni- 
arily unable to secure for them- 
selves, while a benevolent Corpora¬ 
tion is one that ministers to all, and 
the purpose may be anything that 
promotes the mental, physical, or 
spiritual welfare of man.'"—In re 
Rockefeller’s Estate, supra. 

(2) ‘Tf it was the purpose of the 
founders of the Corporation to ex- 
tend aid and assistance to needy and 
destitute persons engaged in artistic 
and Creative work, the Corporation 
would be a benevolent Corporation 
but would more properly be classi- 
fied as a charitable Corporation."— 
In re Peabody*s Estate, 208 N.Y.S. 
664, 671, 124 Misc. 338. 

(3) Corporation empowered to pro¬ 
mote commerce and to aid and assist 
members reduced to poverty and 
their widows and children was a 
“charitable Corporation," or at least 
a “benevolent Corporation" within 
the meaning of Personal Property 
Law § 12.—Corporation of Chamber 
of Commerce of New York v. Ben- 
nett, 257 N.Y.S. 2, 143 Misc. 513. 

79. N.Y.—^In re Altman's Estate, 149 

N.Y.Sl 601, 605, 87 Misc. 255. 

80. Ark. — Town of Gravette v. 

Veach, 54 S.W.2d 704, 186 Ark. 544. 

81. Pa.—Civic Club v- Central Trust 

Co., 44 Pa.Co. 401. 

82. Ark. — Town of Gravette v. 

Veach, 64 S.W.2d 704, 186 Ark. 

544. 
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from the one benefited, it may be a charity.^^ The 
object of an unincorporated, voluntary association 
as shown by its constitution, and its activities may 
be considered in determining whether or not it is a 
charitable institution.84 

There is a distinction between public charities and 
mutual benefit associations supported by contribu- 
tions or assessments from their members, whereby 
the members, or their widows and orphans, become 
entitled to certain benefits as a personal right. Such 
an association is not a public charity.®^ Where, 
however, an association is engaged in promoting a 
public charity, and its funds are impressed with a 
public trust, the fact that the benefits of the associ¬ 
ation may inure more directly to its members than 
to those who are not members does not deprive the 
association of its public character.^® 

Masonic lodges, when classed as charitable insti- 
tutions in state statutes, will be recognized as such 
by the courts and generally such lodges are held 
to be charities in respect of the funds they receive 


for charitable uses, although not in respect of those 
received for the entertainment of their members.^S 

b. Religious Organizations; Young Men’s 
Christian Associations, Etc. 

While “religlous corporations" are In a sense cor- 
porations for charitable purposes, aii ''charitable cor. 
porations" are not "religious corporations." 

While 'Teligious corporations’' are in a sense cor- 
porations for charitable purposes,all ^^charitable 
corporations'' are not 'Teligious corporations/^^o ^ 
distinction between these two kinds of corporations 
is sometimes made by statute,91 but, where, by vir- 
tue of statute, there is no distinction between a 
charitable and a religious use, the term ^‘charitable 
societies” may include a religious society.92 

The Salvation Army has been regarded as a char¬ 
itable Corporation. 9 3 

In view of the provisions of its constitution and 
by-laws, the objects served, and the method of ad- 
ministration, it has been held that a young men^s 
christian association is a benevolent or charitable 
institution,94 notwithstanding the requirement of 


83. N.C.—State v. Dunn, 46 S.E. 949, 
134 N.C. 663. 

84. Pa.—Civic Club v. Central Trust 
Co., 44 Pa.Co. 401. 

85. Cal.—^In re Dors Estate, 1S7 P. 
428, 431, 182 Cal. 159, citingr Corpus 
Juris. 

Colo.—Board of County Com^rs of 
Chaffee County v. Denver & R. G. 
R. Co. EmploySs* Relief Ass’n, 263 
P. 850, 852, 70 Colo. 592, citing 
Corpus Juris. 

Pa.—-In re Sharp^s Estate, 71 Pa. Su¬ 
per. 34. 

R.I.—^Industrial Trust Co. v. Green, 
23 A. 914, 17 R.I. 586, 17 KR.A. 
202 . 

Wis.—^In re Prange*s Will, 243 N.W. 
488, 492, 208 Wis. 404, citin^ Cor¬ 
pus Juris. 

11 C.J. p 305 note 76. 

Corporation 

A Corporation organized for the 
benefit of its members who are en¬ 
titled to benefits from a fund created 
by the dues and fees paid by them 
is not a charitable or benevolent so- 
ciety or Corporation.—^In re Dors 
Estate, 187 P. 428, 431, 182 Cal. 159, 
citing Corpus Juris. 

Odd PeUows’ Home held not a char¬ 
ity 

Pa.—In re Channon*s Estate, 28 Pa. 
Dist. 479, aflirmed 109 A. 756, 266 
Pa. 417. 

88. N.H.—Carter v. Whitcomb, 69 A. 
779, 74 N'.H. 482, 17 L..R.A.,N.S., 
733. 

87. Ga, — Savannah v. Solomon's 
Lodge No. 1 P. & A. M., 53 Ga. 93. 
11 C.J. p 305 note 79. 


88. R.I.—^ISIason v. Perry, 48 A. 671, 
22 R.I. 475. 

11 C.J. p 306 note 80. 

Exemption of masonic lodges from 
taxation as charitable institutions 
see C.J.S. title Taxation § 295, also 
61 C.J. page 495 note 34. 
Educational and horne endowment 
funds 

Educational and horne endowment 
funds of Grand Lodge, incorporated 
under act of territory of Oregon en- 
acted Jan. 12, 1858, are quasi-public 
charities, in view of facts that the 
beneficiaries are uncertain in number 
and that they consist of a class of 
persons described in general lan- 
guage, fluctuating and changing in 
respect of individual members.— 
State V. Toney, 17 F.2d 1105, 141 Or. 
406. 

Masonic Home regarded as charity 
Pa.—In re Channon’s Estate, 28 Pa. 
Dist. 479, affirmed 109 A. 756, 266 
Pa. 417. 

89. Md. — Baitzell v. Baltimore 
Church Home, etc., 73 A. 151, 110 
Md. 244. 

Maintenance of public worship and 
religious school 

Corporation chartered for mainte¬ 
nance of Jewish public worship and 
religious school is “charitable Corpo¬ 
ration.”—Glaser v. Congregation Ke- 
hillath Israel, 161 N.E. 619, 263 Mass. 
435. 

Publishing enterprise 

Publishing house of church dis- 
seminating religious literature 
among membership, and maintaining 
job printing department for public 
patronage for profit, was not a “pub- 
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lic charity” or “charitable Corpora¬ 
tion.”—Central Pub. House of Re- 
formed Church in U. S. v. Plury, 157 
N.E. 794, 25 Ohio App. 214, affirmed 
on other grounds Plury v. Central 
Pub. House of Reformed Church in 
U. S., 160 N.E. 679, 118 Ohio St. 154. 
Religious purpose as charitable pur- 
pose see infra § 17. 

“Religious Corporation” defined see 
C.J.S. title Religious Societies § 1, 
also 54 C.J. page 7 notes 15-22. 

90. ^ Md. — Baitzell v. Baltimore 
Church Home, etc., 73 A. 151, 110 
Md. 244. 

91. N.T.—^Matter of McCormick, 127 
N.Y.S. 493, 71 Misc. 95. 

92. Conn.—^Brinsmade v. Beach, 119 
A. 233, 98 Conn. 322. 

Besiduary clause of will 

Conn.—^Brinsmade v. Beach, supra. 

93. R.I.—Basabo v. Salvation Army, 
85 A, 120, 35 R.I. 22, 42 L.R.A., 
N.S., 1144. 

94. Mass.—^Liittle v. Newburyport, 
96 N.E. 1032, 210 Mass. 414, Ann. 
Cas.l912D 425. 

But it was held that, under the 
facts shown, a young men’s christian 
association was not a public charita¬ 
ble Corporation.—Chapin v. Holyoke 
T. M. C. A.. 42 N.E. 1130, 165 Mass. 
280. 

Waut of profit 

A young men's christian associa¬ 
tion has been regarded as a public 
charity in view of the facts that its 
object was the spiritual, mental, and 
physical welfare and improvement of 
young men, that it was general and 
public in scope, and that no personal 
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payment of a small annual fee by members.^^ A 
like rule has been applied to a young women's chris- 
tian association.^^ 

c. Oemetery Associations or Corporations 

A cemetery association or corporatiori may or may 
not be a charitabie organization. 

It has been held that a cemetery association or 
Corporation is not a charitabie organization, not- 
withstanding it has no capital stock, has never de- 
clared dividends, and its trustees receive no com- 
pensation for their Services, where there is nothing 
in the articles of association or in the law under 
which the Corporation was incorporated which pre- 
vents the conducting of business for profit, the pay¬ 
ment of salaries, or the declaration of dividends, 
and a like view has been taken even though the 
Corporation has no right to declare a dividend to 
its members in the event profits are realized; where 
there is nothing in the charter which compels the 
application of any part of the corporate funds to 
charitabie uses.^^ Cemetery corporations organiz- 
ed under some statutes are, however, charitabie 
trusts.^^ 

d. Edncational Institations or Organizations 

In general the test, In determining whether or not 


§ 2 

an educational institution Is a charitabie institution, is 
whether it is carried on for public benefit or for private 
gain. 

In general, whether or not an institution of learn- 
ing is or is not charitabie, depends on whether it is 
carried on for public benefit or for private gain;l 
and the fact that a particular institution is supported 
in whole or in part by voluntary contributions indi- 
cates that it is a charitabie Corporation.^ So, an 
educational institution which is established and en- 
dowed or supported by private charity and is not 
operated for the purpose of gain but in the interest 
of humanity is, in general, a charitabie institution.^ 
The eleemosynary or charitabie character of an ed¬ 
ucational institution is not destroyed by the fact 
that it makes a charge for tuition,^ and the payment 
of tuition by its students does not prevent their be- 
ing considered beneficiaries of the charity.^ The con- 
trolling purpose must be the common and public ben¬ 
efit in order to constitute a Corporation conducting an 
institution of learning a public charity,® and such a 
Corporation is not a public charity if it was created 
by the incorporators or has been administered by 
the successors for the purpose of making money 
notwithstanding it may at times have expended 
money for purposes, or rendered gratuitous Servic¬ 
es, which in common speech are called charitabie.'^ 


or private gain accrued to the mem¬ 
bers of the Corporation from Its op- 
eration. — Betts v. Young Men's 
Christian ,Ass’n of Brie, 83 Pa.Super. 
545. 

Exemption from taxation see the C. 
J.S. title Taxation § 303, also 61 
C.J. p 506 note 9-p 508 note 45. 
as. Mass.—Little v. Newburyport, 
96 N.E. 1032, 210 Mass. 414, Ann. 
Cas.l912D 425. 

11 C.J. p 304 note 70. 

98. Mo.—Eads v. Young ■Women’s 
Christian Association, 29 S.W,2d 
701, 325 Mo. 577. 

Xtevenne from rentals 
The fact that a young woman’s 
christian association received rent 
from persons who occupied portions 
of its building did not destroy its 
status as a charitabie organization, 
as it was assumed, in the absence of 
evidence to the contrary, that the 
association used the revenue so re¬ 
ceived in accordance with its declar- 
ed and authorized purpose and the 
law imder which it was incorporated. 
—^Eads V. Young Women’s Christian 
Ass’n, supra. 

97. Ind.—East Hili Cemetery Co. v, 
Thompson, 97 N.E. 1036, 53 Ind. 
App. 417. 

98, Mass. — Donnelly v. Boston 
Catholic Cemetery Assoc., 16 N.E. 
505, 146 Mass. 163. 

89. N.J.—Atlas Penee Co. v. West 


Ridgelawn Cemetery, 160 A. 688, 
110 N.J.Eq. 580. 

1. N.Y.—Butterworth v. Reeler, 114 
N.E. 803. 219 N.Y. 446—-In re Tif- 
fany’s Estate, 285 N.Y.S. 971, 157 
Misc, 873. 

11 C.J. p 318 note 22. 

Colleges or universities may be 
public charities, but they are not 
“charitabie institutions” in the cora- 
mon acceptation of that term.—State 
V. Neff, 40 N.E. 720, 52 Ohio St. 375, 
28 L.R.A. 409—11 C.J. p 975 note 16. 

2. Conn.—Connecticut College for 
Women v. Calvert, 88 A. 633, 87 
Conn. 421, 423, 48 L.R.A.,N.S., 485. 

11 C.J. p 318 note 23. 

3. U.S.—^Ettlinger v. Trustees of 
Randolph-Macon College, C.C.A. 
Va., 31 F.2d 869—^Bodenheimer v. 
Confederate Memorial Ass’n, D.C. 
Va., 5 F.Supp. 526, affirmed, C.C.A., 
68 F.2d 507, certiorari denied 54 
S.Ct 643, 292 U.S. 629, 78 L.Ed. 
1483. 

Conn,—Schusler’s App., 70 A. 1029, 
81 Conn. 276. 

Corneli University 
In view of the facts that L.1865 
c 585, Education L. § 1033, incor¬ 
porati ng Corneli University, shows 
that the purpose is educational and 
charitabie and that there is an entire 
absence of pecuniary gain in any 
form in-uring to the benefit of the 
founder, the incorporators, or the 
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governing body, that there is no cap¬ 
ital stock, and that all the income 
of the university is used for educa¬ 
tional purposes, and its doors are 
open to all who can comply with 
the “needful and proper regulations," 
the university is a charitabie institu¬ 
tion.—Hamburger v. Corneli Univer¬ 
sity. 199 N.Y.S. 369, 204 App.Div. 664, 
affirmed 148 N.E. 539, 240 N.Y. 328, 
42 A.L.R. 955. 

Parochial school, al though sup¬ 
ported by private funds. is a charita¬ 
bie institution.—Schusler’s App., 70 
A, 1029, 81 Conn. 276. 

4. U.S.—^Ettlinger v. Trustees of 
Randolph-Macon College, C.C.A. 
Va., 31 P.2d 869. 

N.Y.—Hamburger v. Corneli Univer¬ 
sity, 199 N.Y.S. 369, 204 App.Div. 
664, afiirmed 148 N.E. 539, 240 N. 
Y.S. 328. 42 A.L.R. 955. 

11 C.J. p 304 note 70, p 975 note 15. 

5. U.S.—^Ettlinger v. Trustees of 
Randolph-Macon College, C.C.A. 
Va., 31 F.2d 369. 

6. Mass.—^Hall v, College of Physi- 
cians and Surgeons, 149 N.E. 675, 
254 Mass. 95. 

7- Mass.—^Hall v. College of Physi- 
cians and Surgeons, supra. 

College nuder control of religions 
body 

That a statute incorporating “the 
Board of Trustees of the Associate 
Reformed Presbyterian Synod,“ de- 
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An incorporated institution of leaming which is hospitai is a charitabie institution, is whether or not 

It is maintained for gain or prom. 

founded as a private Corporation is not a public i • -li 

, . , , A hospitai mav be a pubhc chanty or a charitabie 

Corporation, notwithstandmg it is conducted as a 9 as may a Corporation organized for the 

general or public charity in accordance with its pur- purpose of founding and maintaining a hospital.io 
pose.S Briefly, the test which determines whether a hos¬ 

pitai is charitabie or otherwise is its purpose, that 
e. Hospitals is, whether or not it is maintained for gain, profit, 

Briefly, the test Jn determining whether or not a or advantage,^^ While it has been held that the 


clared it to be a religious associa- 
tion engaged in the propagation^ of 
the gospel, and that another statute 
amending the defendant college’s 
charter placed it under the jurisdic- 
tion of the synod, was insufficient to 
Show that the college was a public 
charity, since such facts were not 
inconsistent with the view that de¬ 
fendant’ was a private Corporation 
conducted for gain.—Vermillion v. 
Woman’s College of Due West, 88 
S.E. 649, 104 S.C. 197. 

8. U.S. — Dartmouth College v. 
Woodward, N.H., 4 Wheat. 518, 4 
L.Ed. 629. 

14 C.J. p 74 note 16. 

8. Mass.—^Frazier v. Merchants Nat. 

Bank of Salem, 5 N.E.2d 550. 

R.I.—Rhode Island Hospitai Trust 
Co. V. Williams. 148 A. 189, 50 R.I. 
385. 74 A.L.R. 664. 

Tex.—Raylor XJniversity v. Boyd, 
Civ.App., 18 S.W.2d 700—Bdrnes v. 
Providence Sanitarium, Civ.App., 
229 S.W.2d 588. 

Wis.—In re Prange's Will, 243 N.W. 

488, 208 Wis. 404. 

Hospitai operated by mnnicipaUty 
A hospitai operated by a munici- 
pality by means of funds raised by 
taxation may be a charitabie insti¬ 
tution.—^In re Wilson’s Estate, 191 P. 
615, 111 Wash. 491, 

Hospitai society as “public charity” 
Hospitai society charted by 1 Spec. 
Acts 1826 p 343, for the purpose of 
establishing and maintaining a gen¬ 
eral hospitai, was a “public charity“ 
in the popular signiflcance of that 
term.—Cohen v. General Hospitai 
Soc. of Connecticut, 154 A. 435, 113 
Conn. 188. 

Status XLOt altered 
Reference in the charter of a Cor¬ 
poration which operated a hospitai, 
to Gen.L.1896 c 177, and the action 
of tax commissioners in taking steps 
preliminary to revocation of the 
charter did not alter the charitabie 
purpose of the Corporation and make 
it a “business Corporation.”—^Rhode 
Island Hospitai Trust Go. v. Wil¬ 
liams, 148 A. 189, 50 R.I. 385, 74 A. 
L.R. 664. 

ItX Ind.—St. Yincent's Hospitai v. 
Stine, 144 N.E. 537, 195 Ind. 350, 
33 A.L.R. 1361. 

Mass.—Zoulalian v. New England 
Sanatorium & Benevolent Ass’n, 


119 N.E. 686, 230 Mass. 102, 102 
L.R.A.1918P 185. 

Charitabie association or institution 
An association or Corporation or- 
ganized under Rev.St.lS81 § 3502, to 
maintain a hospitai was a charitabie 
association or institution.—St. Vin- 
cenfs Hospitai v. Stine, 144 N.E. 
537, 195 Ind. 350, 33 A.L.R. 1361. 

Senevolent and charitabie objects 
A Corporation organized for the 
purpose of founding a hospitai or 
charitabie asylum for the care and 
relief of indigent or other sick or 
infirm persons and in no manner for 
private profit or dividend paying to 
anyone is a public charity, in view 
of the fact that its objects are benev¬ 
olent and charitabie.—Zoulalian v. 
New England Sanatorium & Benevo¬ 
lent Ass'n, 119 N.E. 686, 230 Mass. 
102, L.R.A.191SP 185. 

Charitabie Corporation 

Corporation chartered to estab- 
lish or maintain a hospitai has been 
regarded as a charitabie Corporation. 
—Skinner v. Northern Trust Co., 123 
N.E. 289, 288 111. 229. 

11. Ariz.—Southern Methodist Hos¬ 
pitai and Sanatorium of Tucson v. 
Wilson, 77 P.2d 458, 46 P.2d 118, 
45 Ariz. 507. 

Ind.—St. Vincentes Hospitai v. Stine, 
144 N.E. 537, 195 Ind. 350, 33 A. 
L.R. 1361. 

Kan.—^Nuns of Third Order of St. 
Dominic v. Tounkin, 235 P. 869, 
118 Kan. 554. ^ 

Mich.—^Bruce v. Henry Ford Hospi¬ 
tai. 236 N.W. 813, 254 Mich. 394. 
Or,—^Hamilton v. Corv'allis General 
Hospitai Ass’n, 30 P.2d 9, 16, 146 
Or. 168, quoting Corpus Juris. 

Utah. — William Budge Memorial 
Hospitai V. Maughan, 3 P.2d 258, 
261, 79 Utah 516, rehearing denied 
13 P.2d 1119, 79 Utah 516. 

11 C.J. p 304 note 67—30 C.J. p 462 
note 4, 

“Charitabie hospitai is one organ¬ 
ized not for the purpose of making 
profit, but is maintained primarily 
for charitabie purposes.”—Olander v. 
Johnson, 258 Ill.App. 89, 98. 

Hospitai as charitabie institution or 
public charity 

(1) Hospitai paying no dividends 
and largely supported by donations 
is charitabie institution. — In re 
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Prange's Will, 243 N.W. 488, 208 
Wis. 404. 

(2) Evidence that hospitai was 
nonprofit organization devoted to, 
and furnishing, care without pay- 
ment or at charge below actual cost, 
showed that it was a charitabie in¬ 
stitution.—^Hallinan v. Prindle, Cal. 
App.. 62 P.2d 1075. 

(3) A hospitai, owned and man- 
aged by a Corporation organized for 
benevolent purposes, which has no 
capital stock, declares no dividends, 
and has earned none, and which de¬ 
votes ali its income to the care of 
persons sick or injured, and in im- 
proving and extending its facilities 
for so doing, and which receives and 
cares for patients without discrimi- 
nation as to their race, creed or 
wealth, is conducted exclusively for 
charitabie purposes.—^Nuns of Third 
Order of St. Dominic v. Younkin, 235 
P. 869, 872, 118 Kan. 554. 

(4) A sanitarium organized to 
nurse and restore to health the sick 
and minister to the unfortunate of 
every creed and nation, any proflts 
heing put back whan earned and 
none of its income or gifts heing 
diverted to private gain or profit, is 
purely a public charity.—Barnes v. 
Providence Sanitarium, Tex.Civ.App., 
229 S.W. 588, dismissed for want of 
jurisdiction. 

(5) An institution organized and 
conducted for care of persons suf- 
fering from mental diseases, which 
was tax exempt and was organized 
for public welfare without profit to 
itself or any individual, was a “char¬ 
itabie institution.” — Boardman v. 

i Burlingame, 197 A. 761, 123 Conn. 
646. 

(6) The Savannah Hospitai char¬ 
tered by the general assembly, Acts 
1835 pp 131, 132, amended Acts 1872 
p 256, was authorized and empowered 
thereby to conduct an institution 
eleSmosynary in character for the 
public benefit, and it was not the 
intention of the legislature that the 
business so conducted might be for 
the pecuniary gain or benefit of its 
managers, officers, or others.—Mor- 
ton V. Savannah Hospitai, 96 S.E. 
887, 148 Ga. 438, answers to certified 
Questions conformed to 96 S.E. 888, 
22 Ga.App. 607. 

Hospitai uot charitabie institution 

Where Corporation, administering 
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intention of the legislature in chartering a hospital 
is fixed by the applicable statutes and that the char- 
ter provisions are controlling in determining the 
status of the hospital,^- and that where the articles 
of association show that the Corporation which op- 
erates a hospital is in fact a noncharitable Corpora¬ 
tion evidence to show that it is in fact a charitable 
Corporation is not admissible,^^ according to some 
cases the status of the hospital is not conclusively 
determined by its charter,^^ and the question as to 
its character may be determined not only from the 
powers and purposes as defined in its art-icles of 
incorporation or charter but also from the manner 


§ 2 

in which it is conducted,^^ or, as otherwise stated, 
the question as to whether a hospital is maintained 
for the purpose of charity or for that of profit may 
be determined, in case the hospital is incorporated, 
not only from its powers as defined in its charter 
but also from the manner in which it is conduct- 
ed.^^ Where a hospital can otherwise be classed 
as a charitable institution, the fact that patients who 
are able to pay are required to do so does not de- 
prive it of its charitable character neither does 
the fact that the county pays for the Services ren- 
dered to those who are a legal county charge.^S 
Furthermore, the fact that the institution has in- 


educational trust, operated hospital 
which charged customary rateg and 
made no pretense of receiving pa¬ 
tients unable to pay for Services 
rendered except where payment was 
guaranteed by independent organiza- 
tion, hospital was not a charitable 
institution.—Baker v. Board of Trus- 
tees of Leland Stanford Junior Uni- 
versity, 23 P.2d 1071, 133 Cal.App. 
243. 

12. Ga.—Morton v. Savannah Hospi¬ 
tal, 96 S.E. 887, 148 Ga, 438, an- 
swers to certified questions con- 
formed to 96 S.E. 888, 22 Ga.App. 
607. 

AUegatloxLS in pleading as to opera- 
tion for gain 

In respect of Savannah Hospital 
chartered by Acts 1835 pp 131, 132, 
amended by Acts 1872 p 256, the 
charter provisions are controlling 
and determine its nature as an ele§- 
mosynary institution, notwithstand- 
ing allegations in a petition that it 
was conducted for pecuniary gain.— 
Morton v. Savannah Hospital, supra 

13. Minn.—Craig v. Benedictine Sis- 
ters Hospital Ass*n, 93 N.W. 669, 
88 Minn. 535. 

14. Tenn.—Knox County Tuberculo¬ 
sis Sanitarium v. Moss, 6 Tenn. 
App. 589. 

Originally chartered for profit 
Where a Corporation was organized 
to conduct a sanitarium for profit 
but the charter was abandoned and 
was later used for the purpose of 
establishing and carrying out a cliar- 
ity, the charter was not conclusive 
and it was permissible to show that 
the property was being used exclu- 
sively for charitable purposes.— 
Knox County Tuberculosis Sanitari¬ 
um V. Moss, supra. 

15. Ariz.—Southern Methodist Hos¬ 
pital and Sanatorium of Tucson v. 
Wilson, 46 P.2d 118, 46 Ariz. 507. 

Cal.—^Hallinan v. Prindle, 29 P.2d 
202, 220 Cal. 46—Armstrong v. 
Wallace, 47 P.2d 740, 8 Cal.App. 
2d 429—Levy v. Superior Court of 
California in and for City and 


County of San Prancisco, 239 P. 
1100, 74 Cal.App. 171. 

Ohio.—0’Brien v. Physicians* Hospi¬ 
tal Ass’n, 116 N.E. 975, 96 Ohio St. 
1, L.R.A.1917P 741. 

16- Cal.—Stewart v. California Med- 
ical Missionary, etc., Assoc., 176 P. 
46, 178 'Cal. 418—Stonaker v. Big 
Sisters Hospital, 2 P.2d 520, 116 
Cal.App. 375. 

Mich.—Bruce v. Henry Ford Hospi¬ 
tal, 236 N.W. 813, 254 Mich. 394. 

Or.—Hamilton v, Corvallis General 
Hospital Ass’n, 30 P.2d 9, 146 Or. 
167. 

Utah.—Sessions v. Thomas Dee Me- 
morial Hospital Ass*n, 51 P.2d 229, 
89 Utah 222—William Budge Me- 
morial Hospital v. Maughan, 3 P. 
2d 258, 79 Utah 516, rehearing de- 
nied 13 P.2d 1119, 79 Utah 516. 

liong operation withont charity pa¬ 
tients 

Where a hospital charged prices 
similar to those charged by other 
hospitals being conducted for profit 
and had operated for thirteen years 
without receiving any charity pa¬ 
tients, it was a hospital being con¬ 
ducted for profit and not a charitable 
institution, although the Corporation 
had been organized for charitable 
purposes. — Stewart v. California 
Medical Missionary, etc^, Assoc., 176 
P. 46, 178 Cal. 418. 

17. U.S.—^Deming Ladies’ Hospital 
Ass’n V. Price, C.C.A.N.M., 276 P. 
668 . 

Ariz.—Southern Methodist Hospital 
and Sanatorium of Tuscon v. Wil¬ 
son, 77 P.2d 458. 

Cal.—Hallinan v. Prindle, App., 62 P. 
2d 1075. 

Conn.—^Boardman v. Burlingame, 197 
A. 761, 123. Conn. 646. 

111.—Hart V. Taylor, 133 N.E. 857, 
301 111. 344, 

Kan.—^Nuns of Third Order of St. 
Dominic v. Younkin, 235 P. 869, 
118 .Kan. 554. 

Mass.—Beverly Hospital v. Early, 
197 N.E. 641. 100 A.L.R. 1338— 
New England Sanitarium v. Stone- 
ham, 91 N.E. 385, 205 Mass. 335. 
Ohio.—0'Brien v. Physicians’ Hospi- 
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tal Ass’n, 116 N.E. »76, 96 Ohio St. 
1, L.R.A.1917F 741. 

Tenn.—^Baptist Hospital v. City of 
Nashville, 3 S.W.2d 1059, 156 Tenn. 
539. 

Tex.—City of Dallas ▼. Smith, Com. 
A.pp., 107 S.W.2d 872, reversing 
Smith V. City of Dallas, Civ.App., 
78 S.W.2d 301—^Enell Baptist 
Hospital. Civ.App., 45 S.W.2d 395, 
error refused—Baylor University 
V. Boyd. Civ.App., 18 S.W.2d 700. 
Wash.—Tribble v. Missionary Sisters 
of the Sacred Heart, 242 P. 372, 
137 Wash. 326. 

Wyo.—^Bishop Randall Hospital v. 
Hartley, 160 P. 885, 24 Wyo. 408. 
Ann.Cas.l918E 1172. 

11 C.J. p 304 note 70—30 C.J. p 462 
note 6. 

Hospital as charitable institntioxi 

(1) A hospital not being operated 
for profit, but at the end of the fiscal 
year placing in its general fund, and 
using for its general charitable pur¬ 
poses, any surplus, however derived, 
above expenses of maintenance and 
operation, is a charitable institution, 
although requiring of patients pay¬ 
ment of their board according to 
their circumstances and the accom- 
modations received, and this, al¬ 
though no person may individually 
have the right to demand admission. 
—Baylor University v. Boyd, Tex. 
Civ.App., 18 S.W.2d 700. 

(2) A hospital organized and 
maintained with funds donated, car- 
ing for ali sick and xnjured persons 
brought to it, charging those who 
are able to pay and treating free 
of charge those who are not, oper¬ 
ated under a board of trustees con- 
sisting of the Protestant Episcopal 
bishop and the rector and church 
wardens of a specified church, is a 
charitable institution.—^Bishop Ran¬ 
dall Hospital v. Hartley, 160 P. 385, 
24 Wyo. 408, Ann.Cas.l91SE 1172. 

18. Kan,—^Nuns of Third Order of 
St. Dominic v. Tounkin, 235 P. 
869, 118 Kan. 554. 

Minn.—Hennepin County v. Brother- 
hood of Gethsemane, 8 N.W. 595, 
27 Minn. 460, 38 Am.R. 298. 
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§ 2 

creased the value of its piant from money received 
from patients who pay and from donations does not 
deprive the hospital of its charitable character.^^ 
The fact that a department of a hospital earns a 
slight profit does not affect the status of the hospital 
as a charitable institution.20 

If a hospital is organized by a Corporation not for 
the purpose of making a profit, but to take care of 
injured employees, who are received into the hos¬ 
pital without charge, the hospital is a charitable en- 
terprise, even though the employees contribute to 
its support^i However, if the hospital is conducted 
for profit, although receiving free of charge pa¬ 
tients unable to pay, it is not a charitable institu- 
tion.2^ 

The fact that a Corporation which is organized 
as a private Corporation operates, in accordance 
with its purpose, a hospital as a public charity or 
institution does not make such Corporation a public 
Corporation, even though the Corporation receives 
donations from the government or public funds to 
assist it in carrying on its work.23 

§ 3. Origin and Development 

Trusts for charitable uses are of ancient origin, and 
the rudimenta of the English law as to charities had 
their source in the civll law. 

The rise and development of the law of charitable 
uses furnishes a most interesting chapter in the his- 
tory of equity jurisprudence,^^ few questions having 
been the subject of more laborious investigation, or 
having given rise to greater conflict of opinion, 
than that which relates to the origin of the peculiar 


jurisdiction of equity in respect of charities.^^ 

Trusts for charitable uses are of ancient origin.26 
The rudiments of the law of charities in England 
were derived from the civil Iaw,27 The principle 
of charity was known also to the Jews,^^ who early 
favored aid toward self-help, and education suit- 
able to that end, but except in cases of actual ne- 
cessity disapproved of almsgiving as being the low- 
est form of charity and probably, as Sir Edward 
Coke observed, in the reign of Elizabeth, ^'no time 
was so barbarous, as to abolish learning and knowl- 
edge, nor so uncharitable, as to prohibit relieving 
the poor/^30 The oft recurring prayer, “This do 
in Work of charity,^’ in the earliest appeals to the 
English chancellor by those who had no remedy, 
shows that the common, if not the equitable, con- 
cept of the term under christian influences was the 
same in remote as in modern times.31 In 1601, the 
English parliament enacted the statute of 43 Eliza¬ 
beth c 4, which is frequently referred to as the 
^'Statute of Charitable Uses,” and that act has had a 
most important bearing on the subject of public 
charities from that date until the present time.^^ 
The statute of 43 Elizabeth was repealed in Eng¬ 
land in 1888, by the statute of 51 & 52 Victoria c 
42 § 13,33 but the repealing act incorporated and 
continued in force the preamble. While the courts 
of the various States differ as to whether this stat¬ 
ute is in force as a part of the common law, as 
shown in the CJ.S. title Common Law § 13, also 
11 C.J. p 309 note 39, p 310 note 43, 12 C.J. p 193 
note 30 [c], and there has been some difference 
of opinion as to whether such statute conferred 


19. Kan.—^Nuns of Third Order of 
St. Dominic v. Younkin, 235 P. 869, 
118 Kan. 554. 

20. Cal.—^Ritchie v. Longr Beach 
Community Hospital Ass’n, 84 P. 
2d 771, 139 Cal.App. 688. 

X-ray department which earned 
sligrht profit should not be consid- 
ered apart from hospital itself in 
determining whether hospital was 
charitable institution. — Kitchie v. 
Long Beach Community Hospital 
Ass'n, supra. 

21. U.S.—Union Pac. R. Co. v. Ar- 
tist, Wyo., 60 P. 365, 9 C.C.A. 14, 
23 Ii.R.A. 581. 

Tenn.—Baptist Hospital v. City of 
Nashville, 3 S.W.2d 1059, 156 Tenn. 
589. 

11 C.J. p 304 note 70 [a]. 

22« Or.—Hamilton v. Corvallis Gen¬ 
eral Hospital Ass’n, 30 P.2d 9, 16, 
146 Or. 168. 

30 C.jr. P 462 note 10. 

23. N.Y.—^Van Campen v. Olean 
General ‘Hospital, 205 N.Y.S. 554. 


210 App.Div. 204, afiirmed 147 N. 
E. 219, 239 N.Y. 615. 

14 C.J. p 74 note 17. 

24. N.Y.—^Utica Trust, etc., Co. v. 
Thompson, 149 N.Y.S. 392, 87 Misc. 

31. 

25. Ala.—^Williams v. Pearson, 38 
Ala. 299. 

23. Mo.—Buchanan v. Kennard, 136 
S.W. 415, 234 Mo. 117, 37 L.R.A., 
N.S.. 993, Ann.Cas.l912D 50. 

27. U.S.—Church of Jesus Christ v. 
U. S., Utah, 10 S.Ct. 792, 136 U.S. 
1, 34 L.Ed. 478. 

11 C.J. p 306 note 86. 

28. Mo.—^Franta v. Bohemian Ro- 
man Catholic Cent. Union, 63 S.W. 
1100, 164 Mo. 304, 86 Am.S.R. 611, 
54 L..R.A. 723. 

11 C.J. p 306 note 87. 

29. N.Y.—Riker v. Leo, 30 N.B. 598, 
133 N.Y. 519, affirming 15 N.Y.S. 
966; 21 N.E. 719, 115 N.Y. 93, re- 
versing 1 N.Y.S. 128. 
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30. Eng.—Porteris Case, .1 Coke 22b, 
24a, 76 Reprint 50. 

31. See Kerly Eq.Jur., Cambridge 
Prize Essay 1889, pp 16, 63. 

32. Mo.—Buchanan v. Kennard, 136 
S.W. 415, 234 Mo. 117, 37 L.R.A., 
N.S., 993, Ann.Cas.l912D 50. 

Contents and effect of statute gen- 
erally 

“This statute [43 Eliz. c 4] enum- 
erated objects considered charitable, 
and placed devices, gifts and con- 
veyances to such charitable uses 
without the statutes of mortmain, 
and enabled courts of chancery, in 
the exercise of their inherent juris¬ 
diction over matters of trust and 
confidence, to give force and effect 
to such charitable uses as feli with- 
in the letter and spirit of those 
enumerated in the statute.”—Biscoe 
V. Thweatt, 86 S.W. 432, 74 Ark. 545, 
549, 4 Ann.Cas. 1136. 


33. Miss.—^National Bank of Greece 
V. Savarika, 148 So. 649, 167 Miss. 
571. 
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upon courts of equity the broad jurisdiction ex- 
ercised by them to recognize and uphold charities, 
as shown below in § 6 b, the statute is important 
by reason of its enumeration in its preamble of pur- 
poses and objects which are considered charitable, 
as the courts of practically ali jurisdictions give 
consideration and weight to this enumeration, re- 
gardless of the foundation of the law of charities in 
the particular jurisdiction, as shown below in § 12. 


§ 4. Constitutional and Statutory Provisions 

In addition to the English statute of 43 Elizabeth 
c 4, which is considered in various connections su¬ 
pra § 3 and infra §§ 6, 12, other statutes relating to 
or affecting charities have been enacted and are 
considered in this Title in connection with the par¬ 
ticular subject matter to which such statutes relate 
or which they aifect 


n. CREATION, VALIDITY, AITD CONSTRUCTION IN GENERAL 


§ 5. Creation and Requisites 

A charitable trust may be created by wlll or deed, 
and speclai technical words are not requlred In order to 
establish a charitable use or trust. 

It has been stated broadly that to constitute a 
charitable use there must be a donor, a trustee com¬ 
petent to take, a use restricted to a charitable pur- 
pose, and a definite beneficiary.^^ In general, how- 
ever, a court of equity will not allow a gift for 
charitable uses to fail because the person designated 
as trustee is incapable of taking or acting as trus¬ 
tee, as shown in § 27, and, according to the rule 
usually recognized, indefiniteness of the benefici- 
aries is a characteristic of a charitable trust, as 
shown in § 39. 

In order to create a valid charitable trust, it is 
essential that an intention to devote a fund to a 
charitable purpose shall be evidenced,35 and that 
the trust shall be ciear, definite, and certain,36 that 
is, the words of creation must announce a definite 
subject and object and there must be a sufficient 
declaration of the terms of the trust,37 The cer- 


tainty or uncertainty of the trust is determined by 
the applicable rules or laws of construction and 
applicable statutory provisions.^* 

The founder of a charity may fix and define its 
nature.*® 

A charitable trust may be created either by will^® 
or by deed;^l and, where a donor successively 
makes a deed of trust, a will, and a declaration of 
trust with regard to the same property and for the 
same charitable purpose, the trust will be applied 
in accordance with the declaration of trust, and the 
deed and will are to be considered only so far as 
they tend to throw light on the intention of the 
donor.^* 

While a charitable bequest or a bequest to a char¬ 
itable Corporation to aid in carrying out the pur- 
poses for which it has been organized does not nec- 
essarily create a trust in a striet legal sense,it 
has been stated broadly that, to effect a dedication 
of property to a charitable use, it is necessary that 
it shall be stamped with a trust.**^ According to 


34. Nev.—^Nixon v. Brown, 214 P. 
524, 46 Nev. 439. 

Necessity of charitable purpose In 
general see infra § 12. 

35. Cal.—^Xth Olympiad Committee 
of Games of Los Angeles, U. S. A. 
1932, V. American Olympie Ass’n, 
42 P.2d 1023, 2 Cal.2d 600. 

36. Mo.—Jones v. Patterson, 195 S. 
W: 1004, 271 Mo. 1, L.R.A.1917P 
660. 

S.C.—^City of Columbia v. Monteith, 
137 S.E. 727, 139 S.C. 262. 

37. Mo.—Jones v. Patterson, 195 S. 
W. 1004, 271 Mo. 1, L.R.A.1917P 
660. 

38. Cal.—^Dingwell v. Seymour, 267 
P. 327, 91 Cal.App. 483. 

33. Mass.—Trustees of Andover 
Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

Who are foimders 
Persons who make a gift to an ex- 

isting educational Corporation for the 


establishment of a new department, 
institution, or school within and as a 
corporate part of the pregstablished 
educational institution of such Cor¬ 
poration are regarded as the found- 
ers of such new department, institu¬ 
tion, or school and although trus¬ 
tees of Phillips Academy, incorporat- 
ed by St. 1780 c 15, had been incor- 
porated and received donations more 
than twenty-five years before estab¬ 
lishment of theological institution 
therein, permitted by St.l807 c 22, 
first donors of gifts for establish¬ 
ment of seminary were the founders 
of such theological institution in 
technical sense.—^Trustees of Ando¬ 
ver Theological Seminary v. Visitors 
of Theological Inst. in Phillips Acad¬ 
emy in Andover, 148 N.E, 900, 253 
Mass. 256. 

40. Del.—Trustees of Methodist 
Bpiscopal Church of Milford v. 
Williams. 96 A, 795, 6 Boyce 62— 
Board of Stewards of Wilmington 
Conference of Methodist Episcopal 
Church V. Williams, 96 A. 791, 6 
Boyce 52. 


W.Va.—^Hays v. Harris, 80 S.R 827, 
73 W.Va. 17. 

11 C.J. p 306 note 3. 

Restrictions on testamehtary disposi- 
tions for charitable purposes see 
C.J.S. title Wills §§ 108-110, also 
68 C.J. p 534 note 53-p 564 note 99. 

41. U.S.—President, etc., of Bow- 
doin College v. Merritt, C.CCal., 75 
P. 480, appeal dismissed 17 S.Ct. 
996, 167 U.S. 745, 42 L.Ed. 1209, 
appeal dismissed 18 S.Ct. 415, 169 
U.S. 551, 42 L.Ed. 850. 

111.—^Alden v. St. Peter’s Parish, 42 
N.E. 392, 158 111. 631, 30 L.R.A. 
232. 

Deed of realty was effective to 
create charitable trust, there being 
apt words, definite subject matter, 
ascertained object, and designat¬ 
ed beneficiaries.—Shannonhouse v. 
Wolfe, 133 S.E. 93, 191 N.C. 769. 

42. R.I.—^Brice v. AU Saints Memo- 
rial Chapel, 76 A. 774, 31 R.I. 183. 

43. Conn.—^Eccles v. Rhode Island 
Hospital Trust Co'., 98 A. 129, 90 
Conn. 592. 

44w Del.—^Delaware Land & Devel- 
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some cases, however, a gift for a charitable pur- 
pose may be effective whetlier it is a gift in trust 
or is a direct gift to the charity.^^ 

The owner of property may create a charitable 
trust by a declaration that he holds such property 
on a charitable trust^® or by a transfer to another 
who is to hold such property on a charitable trust^'^ 

No formality of language'^^ nor special technical 
words'^^ are necessary to establish a charitable use 
or trust; the court looks through form to sub- 
stance.5® So failure of the donor to make an ex- 
press declaration of trust does not prevent the cre- 
ation of a charitable trust,since a trust for the 
purposes stated or intended may be implied even 
though the donor does not use express words of 
trust.52 According to some cases, a conveyance in 
the nature of a gift to a charitable use may be re- 
garded as a conveyance to hold on the trust de- 
clared.53 The intention on the part of the donor 
of property to create a charitable trust must exist, 
however, in order to create such a trust,and it 
is necessary that the instrument should describe 


the subject matter of the trust with certainty, as 
shown below in § 46, that it should indicate at least 
generally the charitable purpose of the donor, as 
shown below in § 20, and that it should describe 
the class of beneficiaries from which the ultimate 
individual recipients of the bounty shall be selected, 
as shown below in § 39. 

A gift may be regarded as a charity notwith- 
standing it is not denominated a charity in the in¬ 
strument which evidences the gift.^^ 

The requirements of the statute of wills and the 
statute of frauds by which the entire scheme of a 
charity should be in writing do not prevent an un- 
incorporated charitable society from taking under 
a devise of realty for its benefit, if its by-laws suffi- 
ciently designate its objects as coinciding with the 
purposes of the devise.^® In some jurisdictions a 
provision of the statute oi frauds requiring a decla¬ 
ration of trust to be in writing applies only to trusts 
in land and does not apply to a charitable trust in 
personal property.^7 


opment Co. v. First and Central 
Presbyterian Church of Wilming- 
ton, Del.. 147 A. 165, 16 Del.Ch. 
410. 

In Tennessee a charitable trust 
must be in favor of person having 
capacity to take or else must be 
definite, lawful in creation, and must 
be esecuted and regulated by trus- 
tees.—^Davis v. Bullington. 47 S.W.2d 
555. 164 Tenn. 272. 

45. Md.—^Rabinowitz v. Wollman, 
197 A. 566. 

46. Mich.—Scarney v. Clarke. 275 
N.W. 765, 282 Mich. 56, 

N.T.—^Woodside Presbyterian Church 

V. Burden, 269 N.Y.S. 682, 240 App. 
Div. 43, appeal dismissed 191 N. 
E. 629, 264 N.Y. 690. 

Declaration sufficient 

Defendant's letters to church au- 
thorities, followed by payments of 
interest for many years, was valid 
declaration of trust for church, and 
defendant held legal title to Princi¬ 
pal for church.—^IVoodside Presby¬ 
terian Church V. Burden, 269 N.Y.S. 
682, 240 App.Div. 43, appeal dis¬ 
missed 191 N.B. 629, 264 N.Y. 690. 

47- Mich.—Scarney v. Clarke, 275 N. 

W. 765, 282 Mich. 56. 

Conveyance held snfficient 

Nev.—^Nixon v. Brown, 214 P. 524, 46 
Nev. 439. 

48. U.S.—Todd v. Citizens Gas Co. 
of Indianapolis, C.C.AInd., 46 F.2d 
855, certiorari denied 51 S.Ct. 561, 
283 U.S. 852, 75 L.Ed. 1459. 
Dangnage sufficient to create trust 
111.—Hart V. Taylor, 133 N.B. 857, 
301 111. 344. 


49. Mass.—^Minot v. Attorney Gen¬ 
eral, 75 N,E. 149, 189 Mass. 176. 

N.J.—Industrial Education Schools 
V. Hoboken, 62 A. 1, 70 N.J.Eq. 
630. 

11 C.J. p 306 note 6. 

50. U.S.—Todd V. Citizens* Gas Co. 
of Indianapolis, C.C.A.Ind., 46 F. 
2d 855, certiorari denied 51 S.Ct. 
561, 283 U.S. 852, 75 L.Ed. 1459. 

51. U.S.—Todd V. Citizens* Gas Co. 
of Indianapolis, supra. 

Cal.—In re De Mars* Estate, App., 67 
P.2d 374. 

Minn.—In re Peterson*s Estate, 277 
N.W. 529. 

R.I.—City of Providence v. Payne, 
134 A. 276, 47 R.I. 444. 

52. N.Y.—^In re Durbrow’s Estate, 
157 N.E. 747, 245 N.Y. 469, revers- 
ing In re Clayton, 218 N.Y.S. 325, 
218 App.Div. 317—^In re Tiffany’s 
Estate, 285 N.Y.S. 971, 157 Misc. 
873—In re Patterson’s Estate, 249 
N.Y.S. 441, 139 Misc. 872. 

53. N.J.—Trustees of First Presby¬ 
terian Church of Town of Salem 

V. Wheeler, 149 A. 589, 106 N.J. 
Eq. 8—^aiills V. Davison, 35 A. 1072, 
54 N.J.Eq. 659. 

54w Mich.—Scarney v. Clarke, 275 N. 

W. 765, 282 Mich. 56. 

Personal gift 

\Vhere group of physicians or- 
ganized society of physicians for 
purpose of increasing their business, 
and after dissolution of society, wo- 
man gave checks to certain physi- 
cian, payable to society of physi¬ 
cians, naming physician as treasurer, 
and to physician individually, which 
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physician used to build medical and 
dental clinic, and donor testified that 
she gave money to physician person- 
ally and to do with as he pleased, 
there was no “charitable trust,” but 
a “gift” to physician personally.— 
Scarney v. Clarke’, 275 N.W. 765, 282 
Mich. 56. 

Mixed qnestion of law and fact 
Question whether testatrix intend¬ 
ed to create a charitable trust was, 
under the circumstances, a mixed 
question of law and fact for probate 
court.—In re. De Mars’ Estate, Cal. 
App., 67 P.2d 374. 

Intention to create trust shown 
Cal.—In re De Mars’ Estate, supra— 
Dingwell v. Seymour, 267 P. 327, 
91 Cal.App. 48 3. 

55. U.S.—Gossett v. Swinney, C.C.A. 
Mo., 53 F.2d 772, affirming, D.C., 
Irwin V. Swinney, 44 F.2d 172, and 
certiorari denied Gossett v. Swin¬ 
ney, 52 S.Ct. 497, 286 U.S. 545, 76 
L.Ed. 1282. 

Mo.—Missouri Historical Society v. 
Academy of Science, 8 S.W. 346, 94 
Mo. 459. 

56. N.J.—^American Bible Soc. v. 
American Tract Soc., 50 A. 67, 62 
N.J.Eq. 219—Smith v. Smith, 32 A. 
1069, 54 N.J.Eq. 1, affirmed 41 A. 
1116, 55 N.J.Eq. 821. 

Capacity generally of unincorporated 
association to be donee or bene- 
ficiary of charitable trust see in¬ 
fra §§ 34, 37. 

57. N.J.—^Peter B. Leddy Post No. 
19 of American Legion y. Rob- 
erts, Ch., 129 A. 148. 
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It is necessary that there should be a gift,5S and | 
the doctrine of charitable uses is inapplicabie to a 
grant or purchase for a consideration in return.59 
So charitable trusts are usually created voluntarily 
and not by compulsory payments,®^ although there 
is authority for the view that an institution operat- 
ed by a municipality by means of funds raised by 
taxation may be a charitable institution, as shown 
above in § 2 a. 

A gift will not be deemed charitable merely from 
the nature of the professional character of the dev- 
isee,^^ unless, according to some cases, the devisee 
or legatee is an association or Corporation organiz- 
ed and conducted solely for charitable purposes, in 
which case a gift to the society by name, without 
further restriction or limitation as to use, will be 
deemed to be made for the purposes for which the 
society was founded, as indicated below in §§ 17, 20. 

Where a conveyance is made of property to be 


§ 6 

held in trust, it is none the less for a charitable use 
because the founders or contributors to the fund 
reserve to themselves the right of partaking of the 
benefits of the charity,^^ jjor because they are mem- 
bers of the society for whose use and benefit the 
property is held.®3 

§ 6. Validity and Jurisdiction of Courts over 

a. General considerations 

b. Independently of statute 

c. Statutory regulation and authoriza- 

tion 

a. G-eneral Considerations 

Charitable glfts and trusts are favorites of the law 
and of the courts, and the courts will declare valid, and 
give effect to, such gifts and trusts where it is possibie 
to do so consistently with estabiished principies or rules 
of law. 

Charitable gifts and trusts are favorites of the 
law®^ and of the courts,or, more specifically, are 


58. Del.—^Delaware Land & Develop- 
ment Co. v.. First and Central 
Chur-ch of Wilmington, Del,, 147 
A, 165, 16 Del.Ch. 410. 

11 C.J. P 307 note 14. 

Setting a.sid*6 part of general assets 
of incorporated coUege 
Securities and funds contributed 
from general assets of incorporated 
college for establishment of library 
fund and placed in endowment fund 
were not part of charitable trust as 
against creditors.—^Hobbs v,- Board of 
Eclucation of Northern Baptist Con- 
vention, 253 N.W. 627, 126 Neb. 416, 

59. Del.—^Delaware Land & Develop- 
ment Co, v. First and Central 
Presbyterian Church of Wilming¬ 
ton. Del., 147 A, 165, 16 DeLCh. 
410. 

Pa.—^Kerlin v. Campbell, 15 Pa. 600. 
SO. Ala.—Home Ins. Co. v. Cobbs, 
103 So. 165, 20 Ala.App, 491, 

61. Pa.—Flood V. Ryan, 69 A. 908, 
220 Pa. 450, 22 L.R.A.,N.S. 1262, 
13 Ann.Cas. 1189. 

11 C.J. p 307 note‘16. 

62. Ky.—Gass v. Wilhite, 2 Dana 
170, 26 Am.D. 446. 

63. Ark.—^Fordyce v. Woman’s Chris- 
tian Nat. Library Assoc,, 96 S.W. 
155, 79 Ark. 550, 7 L.R.A.,N.S., 
485. 

Ky .—Gass v. Wilhite, 2 Dana 170, 
26 Am.D. 446. 

64. U.S.—St. Louis Union Trust Co. 
V. Burnet, C.C.A., 59 F.2d 922—Gos- 
sett V. Swinney, C.C.A.Mo., 53 F.2d 
772, affirming, D.C., 44 F.2d 172, 
and certiorari denied 52 S.Ct. 497, 
286 U.S. 545, 76 L.Ed. 1282. 

Conn.—Hartford Nat Bank & Trust 
Cd. V, Oak Bluffs First Baptist 
Church, 164 A. 910, 116 Conn, 347— 
Cheshire Bank & Trust Co. v. Doo- 


little, 155 A. 82, 113 Conn. 231— 
First Congregational Soc. of 
Bridgeport v. City of Bridgeport, 
121 A. 77, 99 Conn. 22. 

Ind.—Burke v. Crawfordsville Trust 
Co., App., 2 N.E.2d 817—Herron v. 
Stanton, 147 N.B. 305, 79 Ind.App. 
663—Barr v. Geary, 142 N.E. 622, 
82 Ind.App. 5. 

lowa.—Beidler y. Dehmer, 161 N.W. 
32. 178 lowa 1338. 

Me.—^Bates v. Schillinger, 145 A. 395, 
128 Me, 14—^Bills v. Pease, 100 A. 
146, 116 Me. 98, L.R.A.1917D 1060. 
N.Y.—In re Johnson’s Estate, 265 N. 

T.S. 395, 148 Misc. 218. 

Pa.—^In re Jordan’s Estate, 197 A. 
150—^In re Harrison*s Estate, 30 
Pa,Dist. 205. 

R.L—Bliven v. Borden, 185 A. 239. 
Wis.—In re Mead’s Estate, 277 N.W. 
694, rehearing denied 279 N.W. 18 
—^In re Monaghan’s Will, 226 N. 
W. 306, 199 Wis. 273. 

11 C.J. p 307 note 20. 

Policy of law and pnblic policy 

(1) It is the policy of the law 
to encourage gifts and devises for 
charitable purposes.—Giirs Ex'r v. 
Woman’s Club of Louis ville, 266 S. 
W. 378, 205 Ky. 731. 

(2) It is the policy of the law to 
uphold and give eifect to such gifts. 
111.—^Farmers’ & Mechanics’ Bank v. 

Griffith, 185 N.E. 854. 352 111. 323. 
R.I.—^Powers v. Home for Aged Wo- 
men, 192 A. 770, 110 A.L.R. 1361— 
Rhode Island Hospital Trust Co. v. 
Benedict, 103 A. 146, 41 R.I. 143. 

(3) “The declared public policy 
of the state is that of a generous 
attitude toward charitable trusts.”— 
In re Tiifany’s Estate, 285 N.Y.S. 
971, 982, 157 Misc. 873. 

65. Cal,—Collier v, Lindley, 266 P. 
626, 203 Cal. 641—^In re Puring- 
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ton's Estate. 250 P. 657, 199 Cal. 
661. 

111.—Farmers’ & Mechanics’ Bank v. 
Griffith, 185 N.B. 854, 352 III. 323 
—Webb V. Webb, 172 N.E. 730, 340 
111. 407, 71 A.L.R. 404—Summers 

V. Chicago Title & Trust Co., 167 
N.B. 777, 335 111. 564—Morgan v. 
National Trust Bank of Charles- 
ton, 162 N.E. 888, 331 111, 182— 
Bruce v. Maxwell, 143 N.E. 82, 311 
111. 479—Peek v. Woman’s Home 
Missionary Soc., 136 N.E. 772, 304 
111. 427, 26 A.L.R. 917—Skinner v. 
Northern Trust Co., 123 N.E. 289, 
288 111. 229—Grear v. Siftord, 7 N. 
B.2d 371, 289 Ill.App. 450—Cari- 
strom V. Frackelton, 263 Ill.App. 
250. 

lowa.—^In re Durham’s Estate, 211 N. 

W. 358, 203 lowa 497. 

Ky.—Bush’s Ex’r v. Mackoy, 103 S. 

W.2d 95, 267 Ky. 614. 

Neb.—^In re Secresfs Estate, 191 N. 

W. 663, 109 Neb. 431. 

N.J.—^Noice V. Schnell, 137 A. 582, 
101 N.J.Eq. 252, 52 A.L.R. 965, re- 
versing, Ch., 134 A. 81, 99 N.J.Eq. 
572, and certiorari denied Allison 
V. Schnell, 48 S.Ct 304, 276 U.S. 
625, 72 L.Bd. 738. 

Ohio.—^Becker v. Pisher, 147 N.E. 

744, 112 Ohio St 284. 

Wash.—In re Wilson*s Estate, 191 
P. 615, 111 Wash. 491. 

Wyo,—^Bentley v. Whitney Benefits, 
281 P. 188, 41 Wyo. IL 
11 C.J. p 307 note 20. 

Pnforciag and protecting 

(1) The courts take special care to 
enforce testamentary gifts to chari- 
ties. 

Conn.—^First Congregational Soc. of 
Bridgeport v. City of Bridgeport, 
121 A. 77. 99 Conn. 22. 

IU,—^Farmers* & Mechanics’ Bank y. 
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favorites of courts of equityand the courts will 
iphold or declare the validity of, and give effect 
to, snch trusts and gifts if it is possible to do so con- 
sistently with established rules or principies of 


law.^*^ Accordingly, they are construed as valid 
and given effect wherever possible, by applying the 
most liberal rules of which the nature of the case 
admits,^^ and are often upheld where private trusts 


Griffith, 185 N.E. 854, 352 111. 323 
—Peck V. ■Woman’s Home Mis- 
sionary Soc., 136 N.E. 772, 304 

111. 427, 26 A.L.R. 917—In re Scan- 
lan’s Estate, 230 111.App. 505. 

(2) Courts will protect charitable 
gifts from assault. 

Conn.—First Congregational Soc. of 
Bridgeport v. City of Bridgeport, 
supra. 

Ky.—^Kentucky Christian Missionary 
Soc. V. Moren, 102 S.W.2d 335, 267 
Ky. 358. ! 

66. Ala.—Sparks v. Woolverton, 99 
So. 102, 210 Ala. 669. 

0al.—In re De Mars’ Estate, App., 
67 P.2d 374—^Dingwell v. Seymour, 
267 P. 327, 337, 91 Cal.App. 483. 
quoting «Corptis Jnxis. 

D.C.—Darcey v. 0’Brien, 65 P.2d 599, 
62 App.D.C. 151, certiorari denied 
54 S.Ct. 73', 290 U.S. 65S, 78 L.Ed. 

570. 

111.—^Walker v. Central Trust & Sav- 
ings Bank of Geneseo, 149 N.E. 
234, 318 111. 253—In re Scanlan's 
Estate, 230 IU.App. 605. 
lowa.—In re Nugen’s Estate, 272 N. 
W. 638—In re Walden’s Estate, ISO 
N.W. 679, 190 lowa 567—Hodge v. 
Wellman, 179 N.W. 534, 191 lowa 
877. 

Me.—^Prince v. Harmon, 113 A. 738, 
120 Me. 114. 

Mass.—^Bowditch v. Attorney Gener¬ 
al. 134 N.E. 796, 241 Mass, 168, 28 
A.L.II. 713. 

Miss.—^National Bank of Greece v. 
Salvarika, 148 So. 649, 167 Miss. 

571. 

Mo.—Burrier v. Jones, 92 S.W.2d 885, 
887, 338 Mo. 679, quoting" Corpus 
Juris—^In re Rahn’s Estate, 291 S. 
W. 120, 128, 316 Mo. 492, 51 L.R.A. 
877, certiorari denied Martin v. 
Ahrens, 47 S.Ct. 591, 274 U.S. 745, 
71 L.Ed. 1325, quoting Corpus 
Juris. 

Nev.—^Nixon v, Brown, 214 P. 524, 
530, 46 Nev. 439, quoting Corpus 
Juris. 

Ohio.—Gearhart v. Richardson, 142 
N.E. 890, 109 Ohio St. 418. 

Or.—Endicott v. Bratzel, 27 P.2d 883, 
145 Or. 654—In re Kulka’s Estate, 
18 P.2d 1036, 142 Or. 104. 

R.I.—City of Providence v. Payne, 
134 A. 276, 47 R.I. 444, 

Tenn.—^Bank of Commerce & Trust 
Co. V. Banks. 28 S.W.2d 340, 161 
Tenn. 11, 69 A.L.R. 1353, rehear- 
ing denied 29 S.W.2d 658, 69 A.L. 
R. 1353. 

L1 C.J. p 307 note 20. 

Bularged powers of courts of equity 
“Courts of equity possess enlarged 
jowers in giving effect to trusts for 


charitable uses.”—Collier v. Lindley, 
266 P. 526, 531, 203 Cal. 641. 

©7. U.S.—St. Louis Union Trust Co. 

V. Burnet, C.C.A., 59 F.2d 922. 

Cal.—Collier v. Lindley, 266 P. 526, 
203 Cal. 641—In re Somerville’s 
Estate. 55 P.2d 597, 12 Cal.App.2d 
430—Dingwell v. Seymour, 267 P. 
327, 91 Cal.App. 483. 

111.—^Bruce v. Maxwell, 143 N.E. 82, 
311 111. 479. 

lowa.—In re Durham’s Estate, 211 
N.W. 358, 203 lowa 497—Lupton 

V. Leander Clark College, 187 N. 

W. 496, 194 lowa 1008—In re 
Walden*s Estate, 180 N.W. 679, 
190 lowa 567—Hodge v. Wellman, 
179 N.W. 534, 191 lowa 877. 

Ky.—Bush’s Ex’r v. Mackoy, 103 S. 
W.2d 95, 267 Ky. 614—Kentucky 
Christian Missionary Soc. v. Mor¬ 
en, 102 S.W.2d 335, 267 Ky. 358. 
Mass.—^Attorney General v. City of 
Lowell. 141 N.E. 45, 246 Mass. 
312—Bowditch v. Attorney Gener¬ 
al. 134 N.E. 796, 241 Mass. 168, 
28 A.L.R. 713—Thorp v. Lund, 116 
N.E. 946, 227 Mass. 474, Ann.Cas. 
191SB 1204. 

Neb.—Hobbs v. Board of Education 
of Northern Baptist Convention, 
253 N.W. 627, 126 Neb. 416. 

N.J.—Noice V. Schnell, 137 A. 582, 
101 N.J.Eq. 252, 52 A.L.R. 965. re- 
versing, Ch., 134 A. 81, 99 N.J.Eq. 
572, and certiorari denied Allison 
V. Schnell, 48 S.Ct. 304, 276 U.S. 
625, 72 L.Ed. 738. 

N.Y.—In re Winburn's Will, 247 N. 
Y.S. 584, 139 Misc. 5—In re Mills’ 
Will, 200 N.Y.S. 701, 121 Misc. 147 
—In re McGeehan’s Estate, 187 N. 
Y.S. 823, 115 Misc. 737. 

N.C.—^Wachovia Banking & Trust Co. 
v. Ogburn, 107 S.E. 238, 181 N.C. 
324. 

Ohio.—^Decker v. Pisher, 147 N.E. 

744, 112 Ohio St. 284. 

Or.—Endicott v. Bratzel, 27 P.2d 
883, 145 Or. 654. 

Wash.—De La Pole v. Lindley, 204 
P. 15, 118 Wash. 398—In re Wil- 
son’s Estate, 191 P. 615, 111 Wash. 
491. 

11 C.J. p 307 note 20. 

Testameutary gifts 

(1) Testamentary gifts for char¬ 
itable uses will not be declared void 
if, by any possibility consistent with 
the law, they may be held valid. 
Ind.—^Herron v. Stanton, 147 N.E. 

305, 79 Ind.App. 683. 
lowa.—^In re Nugen’s Estate, 272 
N.W. 638. 

(2) The beneficent intention and 
desire of a testator in providing for 
a Public charity will not be de- 
feated unless the courts are .com- 
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pelled to do so by manifest defects 
in the will or lllegality in its execu- 
tion.—In re Secresfs Estate, 191 N. 
W. 663, 109 Neb. 431. 

Befiniteness sufficient fos adminis- 
tration 

Charities will be enforced, if there 
is some pivotal point of definiteness 
by which, or through which, they 
may be administered.—National Bank 
of Greece v. Savarika, 148 So. 649, 
167 Miss. 571. 

Where no element of perpetulty 

Where there was no direction that 
a fund given to an organization 
should be preserved and only the 
income used and the fund could be 
used in lump for any need of the or¬ 
ganization, the gift would not be 
closely scrutinized in respect of 
validity, in view of the fact that 
there was no element of perpetuity 
in the gift.—Milligan v. Greeneville 
College, 2 S.W.2d 90, 156 Tenn. 495. 
Frovisions not fatally contradictory 
Wis.—In re Keenan’s Will. 176 N.W. 
857, 171 Wis. 94. 

08. U.S.—^Darcey v. 0’Brien, 65 P.2d 
599, 62 App.D.C. 151, certiorari de¬ 
nied 54 S.Ct. 73. 290 U.S. 658, 78 L. 
Ed. 570—St Louis Union Trust Co. 
V. Burnet C.C.A., 59 P.2d 922. 

Cal.—In re De Mars* Estate, App., 67 
P.2d 374—^Dingwell v. Seymour, 267 
P. 327, 91 Cal.App. 483. 

Colo.—In re Schleier’s Estate, 13 P. 
2d 273, 91 Colo. 172—Haggin v. 
International Trust Co., 169 P. 138, 
69 Colo. 135, L.R.A.1918B 710. 
Conn.—Cheshire Bank & Trust Co. v. 
Doolittle, 155 A. 82, 113 Conn. 231 
—^First Congregational Soc. of 
Bridgeport v. City of Bridgeport, 
121 A. 77, 99 Conn. 22—Hoyt v. 
Bliss, 105 A. 699, 93 Conn. 344. 
111.—^In re Scanlan’s Estate, 230 111. 
App. 505. 

Ind.—^Burke ▼. Crawfordsville Trust 
Co., App., 2 N.E.2d 817. 
lowa.—^Hodge v. Wellman, 179 N.W. 
534, 191 lowa 877—Beidler v. Deh- 
ner, 161 N.W. 32. 178 lowa 1338. 
Me.—^Bates v. Schillinger, 145 A. 395, 
128 Me. 14—Prime v. Harmon, 113 
A. 738, 120 Me. 114. 

Mass.—^Attorney General v, City of 
Lowell, 141 N.E. 45, 246 Mass. 
312—Bowditch v. Attorney General, 
134 N.E. 796, 241 Mass. 168, 28 A. 
L.R. 713—^Thorp v. Lund, 116 N.E. 
946, 227 Mass. 474, Ann.Cas.l918B 
1204. 

Mich.—John Robinson Hospital v. 
Cross, 272 N.W. 724, 279 Mich. 407 
—^Wanstead v. Pisher, 270 N.W. 
218, 278 Mich. 68. 

Mo.—Burrier v. Jones, 82 S.W.2d 885, 
338 Mo. 679—^In re Rahn’s Estate, 
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would Thus, in order to sustain and give ef- 

fect to a charitable trust or gift, every reasonable 
intendment, consistent with the ternis and purpose 
of the gift, will be made,'^^ ^nd every presumption, 


consistent with the language used, will be indulg- 
ed.*?! Of two possible constructions, the court will 
adopt that one which operates to sustain the trust 
or giftJ2 


291 S.W. 120. 316 Mo. 492, 51 L. 

R. A. 877, certiorari denied Mar¬ 
tin V. Ahrens, 47 S.Ct. 591, 274 
U.S. 745, 71 Xj.Sd. 1325. 

Nev.—^Nixon v. Brown, 214 P. 524, 46 
Nev. 439—In re Hartung’s Estate, 
160 P. 782, 40 Nev. 262, rehear- 
ing denied 161 P. 715, 40 Nev. 262. 

—Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 A.L.R. 1433. 

^.Y.—In re Briglin’s Will, 203 N.Y. 

S. 646, 208 App.Div. 646—In re 
Carpenter’s Estate, 297 N.Y.S. 649, 
163 Misc. 474—City Bank Parmers 
Trust Co. v. Bennett, 287 N.Y.S. 
784, 159 Misc. 779—In re Tiffany’s 
Estate. 285 N.Y.S. 971, 157 Misc. 
873—In re Coughlin*s Will, 268 N. 
Y.S. 28. 149 Misc. 672. affirmed 273 
N.Y.S. 444, 242 App.Div. 672—In re 
Patterson’s Estate, 249 N.Y.S. 441, 
139 Misc. 872—In re McLioghlin's 
Estate, 248 N.Y.S. 253, 139 Misc. 
202, afRrmed In re McLoglilin's 
Will. 251 N.Y.S. 876, 233 App.Div. 
886—In re Philipoteaux*s Estate, 
245 N.Y.S. 303, 138 Misc. 208—In 
re Kelley’s Will, 245 N.Y.S. 294, 

138 Misc. 190—In re Frasch’s Es¬ 
tate, 211 N.Y.S. 635, 125 Misc. 381, 
affirmed 215 N.Y.S. 848. 216 App. 
Div. 797. which is affirmed 156 N.E. 
656, 245 N.Y. 174. 

Chio.—Becker v. Pisher, 147 N.E. 744, 
112 Ohio St. 284—Gearhart v. Rich- 
ardson. 142 N.E. 890, 109 Ohio St. 
418—Graham v. Bergin, 18 Ohio 
App. 35. 

Or.—Vestal v. Pickering, 267 P. 821, 
125 Or. 553. 

R.I.—City of Providence v. Payne, 
134 A. 276, 47 R.I. 444. 

Wyo.—Bentley v. Whitney Benefits, 
281 P. 188, 41 Wyo. 11. 

11 C.J. p 307 note 20. 

Sefinite charitable purpose disclosed 

(1) The charitable character of a 
trust being made apparent, ali doubts 
will be resolved in its favor.—Barr 
V. Geary, 142 N.E. 622, 82 Ind.App. 5. 

(2) Testator’s language should be 
construed in broad and liberal spirit 
in accordance with intention, to up- 
hold gift. 

N.Y.—In re Durbrow’s Estate, 157 
N.E. 747, 245 N.Y. 469, reversing 
In re Clayton, 218 N.Y.S. 325, 218 
App.Div. 317—Morris v. Edwards, 
124 N.E. 724, 227 N.Y. 141, modify- 
ing 175 N.Y.S. 913, 188 App.Div. 
894—In re. Tiffany's Estate, 285 
N.Y.S. 971, 157 Misc. 873—In re 
Patterson’s Estate, 249 N.Y.S. 441, 

139 Misc. 872—In re McLoghlin's 
Estate, 248 N.Y.S. 253, 139 Misc. 
202, affirmed In re McLoghlin’s 
Will, 251 N.Y,S. 876, 233 App.Div. 
886—In re Kelley’s WU, 245 N.Y. 
S, 294, 138 Misc. 190. 


Ohio.—Becker v. Fisher, 147 N.E. 
744, 112 Ohio St. 284. 

(3) Charitable trusts are liberally 
construed so that clearly intended 
purpose may be carried Into effiect. 
—Bliven v. Borden, R.I., 185 A. 

239. 

Bdncational beg.ti6st 
In a case in which the court said 
that the bequest involved was an 
“educational" bequest and not a 
“charitable or religious'* bequest, it 
was held that the same rule as to 
liberal construction applied.—Kibbe 
v. City of Rochester, D.C.N.Y., 57 
F.2d 542. 

69. Cal.—In re De Mars' Estate, 
App., 67 P.2d 374—^Dingwell v. 
Seymour, 267 P. 327, 91 Cal.App. 
483. 

111.—In re Scanlan’s Estate, 230 111. 
App. 505. 

Mo.—Burrier v. Jones, 92 S-W.2d 
885, 338 Mo. 679—In re Rahn’s 
Estate, 291 S.W. 120, 316 Mo. 492, 
61 L.R.A. 877, certiorari denied 
Martin v. Ahrens, 47 S.Ct. 591, 274 
U.S. 745, 71 L.Bd. 1325. 

Nev.—Nixon v. Brown, 214 P. 624, 
46 Nev. 439. 

Ohio,—Gearhart v. Richardson, 142 
N.B. 890, 109 Ohio St 418. 

11 C.J. p 307 note 20. 

70. Ala.—Sparks v. Woolverton, 99 
So. 102, 210 Ala. 669. 

Conn.—Hartford Nat. Bank & Trust 
Co. V. Oak Bluffs First Baptist 
Church, 164 A. 910, 116 Conn. 347. 

71. 111.—Webb V. Webb, 172 N.E. 

730, 340 111. 407, 71 A.D.R. 404— 
Summers v. Chicago Title & Trust 
Co., 167 N.E. 777, 335 111. 564— 
Morgan v. National Trust Bank of 
Charleston, 162 N.E. 888, 331 111. 
182—^Peek v. Woman^s Home Mis- 
sionary Soc., 136 N.E. 772, 304 111. 
427, 26 A.L.R. 917—Skinner v. 

Northern Trust Co., 123 N.E. 289, 
288 111. 229—Grear v. Sifford, 7 N. 
E.2d 371, 289 Ill.App. 450—Carl- 
strom V. Frackelton, 263 Ill.App. 
250—In re Scanlan’s Estate, 230 III. 
App. 505. 

Or.—In re Kulka’s Estate, 18 P.2d 
1036, 142 Or, 104. 

11 C.J. p 307 note 20. 

As to creator’s intention 
Where it is determined that' the 
creator of a trust had a general 
charitable intention, the courts will 
presume that he' did not desire the 
trust to fail.—0’Hara v. Grand 
Lodge, L O. G. T. of State of Cali- 
fornia, 2 P.2d 21, 213 Cal. 131. 

72. Cal.—^Dingwell v. Seymour, 267 
P. 327,'91 Cal.App. 483. 

111.—^Walker v. Central Trust & 
Savings Bank x>f Geneseo, 149 N. 
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E. 234, 318 111. 253—In re Scan- 
lan’s Estate, 230 Ill.App. 505. 

Mo.—In re Rahn’s Estate, 291 S.W. 
120, 316 Mo. 492, 51 L.R.A. 877, 
certiorari denied Martin v. Ahrens, 
47 S.Ct 591. 274 U.S. 745, 71 L.Ed. 
1325. 

Nev.—^Nixon v. Brown, 214 P. 524, 46 
Nev. 439. 

N.Y.—In re Durbrow's Estate, 157 N. 
E. 747, 245 N.Y. 469, reversing In 
re Clayton. 218 N.Y.S. 325, 218 
App.Div. 317—^In re Briglin's Will, 
203 N.Y.S. 646, 208 App.Div. 511— 
In re Skuse’s Estate, 1 N.Y.S.2d 
202, 165 Misc. 554—In re Stephani’s 
Estate, 300 N.Y.S. 813, 164 Misc. 
240—In re Carpenter's Estate. 297 
N.Y.S. 649, 163 Misc. 474—In re 
Edge's Estate, 288 N.Y.S. 437, 159 
Misc. 505—City Bank Parmers 
Trust Co. V. Bennett, 287 N.Y.S. 
784, 159 Misc. 779—In re Tiffany's 
Estate, 285 N.Y.S. 971, 157 Misc. 
873—In re Johnson's Estate, 265 
N.Y.S. 395, 148 Misc. 218—In re 
McLoghlin’s Estate, 248 N.Y.S. 
253, 139 Misc. 202, affirmed In re 
McLoghlin’s Will, 251 N.Y.S. 876, 
233 App.Div. 886—In re Philipo- 
teaux’s Estate, 245 N.Y.S. 303, 138 
Misc. 208—In re Kelley’s Will, 245 
N.Y.S. 294, 138 Misc. 190—In re 
Frasch's Estate, 211 N.Y.S. 635, 125 
Misc. 381, affirmed 215 N.Y.S. 848, 
216 App.Div. 797, affirmed 156 N. 
E. 656, 245 N.Y. 174. 

Ohio.—Gearhart v. Richardson, 142 
. N.E. 890,. 109 Ohio St. 418. 

11 C.J. p 308 note 25. 

DoxLbt as to whether gift is charita- 
ble 

(1) In case of doubt as to wheth¬ 
er a gift is charitable, a construc¬ 
tion favoring a public charity is pre- 
ferred.—^Powers v. Home for Aged 
Women, R.I., 192 A. 770, 110 A.L.R. 
1361—Rhode Island Hospital Trust 
Co. V. Williams, 148 Ai 189, 50 R.I 
385, 74 A.L.R. 664. 

(2) Doubtful devise is construed 
as gift to public charity, when pos¬ 
sible.—City of Providence v. Payne, 
134 A. 276, 47 R.I. 444. 

(3) Gift in somewhat uncertain 
terms will be held one to public 
charity, if purpose was to limit prop- 
erty to benevolent public use.—City 
of Providence v. Payne, supra, 
sauoatlonal bequest 

In a case in which the court said 
that the bequest involved was an 
“educational" bequest and not a 
“charitable or religious" bequest, it 
was held that, where one of two 
possible constructions would sustain 
the bequest, such construction should 
be adopted,—^Kibbe v. City of Roches¬ 
ter, D.C.N.T., 57 F.2d 642. 
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In cons^quence of the favorable consideration ex- 
tended to charitable gifts or trusts, they are usually 
sustained although vaguely expressed.'^^ If the 
trust instrument shows the intention of the creator 
or donor to create a charitable trust and the in- 
terpretation o£ the language used discloses the Prin¬ 
cipal or essential elements of contracts and of a 
valid trust, such instrument is not void for want of 
certainty.'^^ 

Where there are statutes relating to the subject, 
they wili be liberally construed in order to sustain 
the trust, as shown below in subdivision c of this 
section, and even in those States where formerly the 
statutes did not favor charitable trusts, gifts to 
charitable, benevolent, scientific, or educational in- 
stitutions are not against public policy, or restricted 
beyond what is strictly required by the statutes.*^ ^ 

The court will not, however, create a gift where 
there is none;'^^ it is the duty of the court care- 
fully to weigh the objections made against the gifts 
or bequests, and to give effect to any sufficient to 
render the gifts or bequests void in law,^? and 
courts of equity will not ignore established princi¬ 
pies of law in order to give charitable bequests ef- 
fect*^^ Furthermore the rule favoring a liberal 
construction applies only to a public charity and 


does not extend to a trust for a private purpose.”^ 
It is said that while charitable gifts are favorites 
of the law, they are not so when made at or near 
the time of impending death, in view of a statutory 
provision voiding gifts in trust for charitable pur- 
poses wuthin less than a prescribed period before 
the donor’s death.^® 

The court will not consider whether or not the 
gift is a wise one,^^ and it has been stated broadly 
that the court will not concern itself with the pro- 
priety of the trust or with the character of the ben- 
eiciary.®2 Furthermore it is not necessary to pass 
on the question as to the practicability of the en- 
forcement of the terms of a charitable trust creat- 
ed by will where the institution which is the bene- 
ficiary of the trust is in a position to comply with 
the terms of the trust and the authorities of such 
institution are conducting it in general accordance 
with such terms.^3 

While the fact that the instrument which attempts 
to create a charitable trust provides no way to carry 
out the ciear intention of the donor as expressed in 
the instrument has been regarded as a ground for 
declaring the attempted trust invalid,S4 according 
to some cases failure of the donor to formulate 
practical pians to carry out the charitable purpose 


iLejectingr irrational intention j 
The court, in construing* a will! 
attempting’ to create a charitable 
trust, will not adopt a theory of an 
irrational intention, impossible of 
fulfillment, when a rational intention, 
easy of fulfillment and beneficial in 
results, can be gathered from the 
words of the testator.—Sparks v. 
Woolverton, SS So. 102, 210 Ala. 669. 

73. Nev.—^Nixon v. Brown, 214 P. 
524, 46 Nev. 439. 

11 C.J. p 308 note 21. 

Capahility of enforcement 

Charitable devises should be up- 
held provided- they are sufliciently 
definite to -permit of enforcement in 
a court of equity and are not in con- 
flict with existing laws.—Gossett v. 
Swinney, C.C.A.Mo., 53 F.2d 772, af- 
firming, D.C., Irwin v. Swinney, 44 P. 
2d 172 and certiorari denied Gossett 

V. Swinney, 52 S.Ct. 497, 286 U.S. 645, 
76 L.Ed. 1282. 

XntentioxL discemible 

The court will ne ver construe a 
charitable bequest to be void unless 
it is so absolutely clouded that it 
cannot discover the testatores mean- 
ing.—In re Durham’s Estate, 211 N. 

W. 358, 203 lowa 497. 

74. Deeds of trust for charitable 
hospital held sufflcieutly certaiu 

Cal.—Dingwell v. Seymour, 267 P. 
327, 91 CaLApp. 483. 

75. N.Y.—Cross v. U. S. Trust Co., 


30 N.B. 125, 131 N.Y. 330, 27 Am.S. 
H. 597, 15 L.R.A. 606—Hollis v. 
Drew Theological Seminary, 95 N. 
Y. 166. 

76. Conn.—Organized Charities As- 
soc. V. Mansfleld, 74 A. 781, 82 
Conn. 504, 135 Am.S.R. 2S5. 

77. Wis.—Maxcy v. Oshkosh, 128 N. 
W. 899, 1136, 144 Wis. 238, 31 L.R. 
A.,N.S., 787—^Dodge v. Williams, 
1 N.W. 92, 50 N.W. 1103, 46 Wis. 
70. 

Preference to one party 

As respects contention that lega- 
cies for charitable purposes are fa¬ 
vorites of courts, courts can have no 
fixed policy which will admit of op- 
eration of a principle by which one 
party to litigation will be favored to 
detriment of other party therein.— 
In re Kline’s Estate, 32 P.2d 677, 13S 
Cal.App. 514. 

Attempted trusts held iuvalid 

(1) Por indefiniteness, uncertain- 
ty, impracticability, and want of pro¬ 
vision for carrying out.—City of Col- 
umbia v. Monteith, 137 S.B. 727, 139 
S.C. 262. 

(2) Por uncertainty.—City of Has- 
kell V. Perguson, Tex.Civ.App., 66 S. 
W.2d 491. 

(3) Por uncertainty and ambigu- 
ity.—^Dirlam v. Morrow, 131 N-E. 365, 
102 Ohio St. 279. 

(4) Elements of duress and com- 
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pulsion.—^Reagh v. Dickey, 48 P.2d 
941, 183 Wash. 564. 

78. lowa.—^In re Nugen^s Estate, 
272 N.W. 638. 

78. N.Y.—^In re Carp€nter's Estate, 
297 N.Y.S. 649, 163 Misc. 474. 

80. Pa.—^In re Kessler, 70 A. 770, 
221 Pa. 314, 128 Am.S.R. 741, 15 
Ann.Cas. 791. 

81. lowa.—Chapman v. Newell, 125 
N.W. 324, 146 lowa 415. 

Mo.—Jones v. Patterson, 195 S.W. 

1004, 271 Mo. 1, L.R.A.1917P 660. 
R.I.—Rhode Island Hospital Trust 
Co., 103 A. 146, 41 R.I. 143. 

82. Mo.—Jones v. Patterson, 195 S. 
W. 1004, .271 Mo. 1, Lr.R.A.1917P 
660. 

83. Ky.—^Bailey v. Waddy, 243 S.W. 
21, 195 Ky. 415. 

Teachiug certaiu religious doctrines 
Where testator provided for the 
founding of a chair in a college con- 
trolled by a specifled church and for 
the teaching of certain religious 
doctrines, and the college was then 
teaching the same doctrines, the 
court was not called on to speculate 
as to what might happen if the au¬ 
thorities of the college should 
change their views or if others who 
held contrary views should obtain 
control of the college.—Bailey v. 
Waddy, 243 S.W. 21, 195 Ky. 415. 

84. S.C.—City of Columbia v. Moii- 
teith, 137 S.E. 727, 139 S.C. 262. 
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will not defeat the gift,S5 nor will the selection of 
illegal or impracticable methods,^® A provision 
giving judges who are to appoint the trustees au- 
thority to formulate niles for their government does 
not invalidate the trust, as conferring a discretion- 
ary power in the administration of the trust.^*^ A 
provision in an instrument under which an institu- 
tion for a charitable purpose is to be established, 
giving power to a board of trustees to make rules 
and regulations for the admission and government 
of inmates, does not authorize the board to make 
rules and regulations which are at variance with the 
charitable purpose set forth in such instrument, and 
does not, therefore, render the trust invalidas 

Where the trust instrument creates but one trust 
for a charitable purpose which is to be put in op- 
eration on the death of the donor, the trust is not 
rendered invalid by a provision reserving to the 
donor a life estate in, the revenue from, and the 
management of, the property devoted to the trust, 
by a conditional provision for the sale by the donor, 
with the consent of the trustees, of the property de¬ 
voted to the trust, by a conditional provision for the 
purchase, during the lifetime of the donor, of land 
for the purpose of the charitable institution contem- 
plated, or by a conditional provision for the waiver 
and surrender of the life estate by the donor and 
the establishment, during his lifetime, of the chari¬ 
table institution contemplated, where there is no 
intention to terminate the charitable trust, to af- 
fect the title of the trustees to the property devoted 
to the trust or the substituted proceeds, or to affect 
the administration of the trust by the trustees; such 
provisions do not create passive trusts so as to affect 
the validity of the charitable trust created by the 
trust instrument.^^ A charitable trust or gift is not 
defeated by a provision in the instrument creating 
it that the trustee is to receive fees and compensa- 

85. Pa.—^Thompson^s Estate, 127 A. 

446, 282 Pa. SO. 

8& 111.—Morgan v. National Trust 
Bank of Charleston, 162 N.E. 888, 

.331 111. 182—Peek v. Woman's 

Home Missionary Soc., 136 N.E. 

772, 304 111. 427, 26 A:L..R. 917— 

Pranklin v. Hastings, 97 N.E. 265, 

253 111. 46, Ann.Cas.l913A 135— 

In re Scanlan’s Estate, 230 111.App. 

505. 

XTulawfnl accumiilatloxL 
‘ A charitable trust created by will 
is not rendered invalid on the ground 
that the testamentary provision for 
management would in operation ere* 
ate an unlawful accumulatipn, in 
view of the. authority of a coiirt of 
^Quity to prescribe a lawful method 
of management.—^Webb v. Webb, 172 
N.E. 730, 340 111. 407, 71 A.L.R. 404. 
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tion for his servlces,^^ by a provision that the gift 
shall not be liable for the debts of the organization 
to which the gift is made,^! by a provision for the 
maintenance of a dance hall as one of the ,means 
of promoting the dominant purpose of the trust,^^ 
or by the fact that the carrying out of the charita¬ 
ble purpose of the donor is made dependent on con- 
tributions by others for a like purpose.^3 Xhe fact 
that one of the parties to an agreement to make mu- 
tual wills for a charitable purpose fails to comply 
with the agreement does not invalidate the testa¬ 
mentary gift for such purpose made by the other 
party to the agreement.94 The fact alone that the 
time specified in a will for the accomplishment of 
a charitable purpose expires before it is accomplish- 
ed will not defeat a testamentary gift for such pur- 

pose.95 

According to some cases, a devise of land to an 
unincorporated charitable society is not necessarily 
void because of the devisee^s nonexistence, but the 
legal title descends to the heir at law in trust for 
the society.®^ Testamentary provisions for payment 
of income to charitable corporations are not void 
on the theory that such corporations and their suc- 
cessors may cease to exist with the resuit that the 
residuary estate would'vest in the heirs of the tes- 
tator.^*^ When a deed is clearly for a charitable 
use,.the trustees named therein take the legal estate 
in fee, although the deed does not in terms run to 
their heirs and assigns, as shown below in § 43. 
Even if the trustee or beneficiary is, at the time of 
the gift, incapable of taking, or not in existence, 
equity will in general uphold the gift, and, if nec- 
essary appoint a trustee, as shown below in §§ 27, 
37. 

A suit by the transferee of the heirs of a testa¬ 
tor to have certain charitable trusts created by the 

against public policy on the ground 
that the dance hall would tend to 
promote immorality or would degen¬ 
erate into a negro dance hall, where 
the hall would be under the control 
of trustees.—G-ibson v. Frye Insti¬ 
tute, 193 S.W. 1059, 137 Tenn. 452, 
L.R.A.1917D 1062. 

98. Pa.—^In re ThOmpson^s Estate, 
127 A. 446, 282 Pa. 30. 

94, N.T.—In.Tje Nelson's Estate, 258 
N.Y.S. 667, 143'Misc. 843. 

95. III.—Carlstrom v* Prackelton, 
.263 IU.App. 250. 

96L N.J.—American Bible Soc. v. 
American Tract. Soc., 50 A. 67, 62 
N.J.Eq. 219. 

N.C.—State v. Gerard, 37 N.C. 210. 

97. 111.—Skinner v. Northern Trust 
Co., 123 N.E. 289, . 288 111. 229. 


Cy pres doctrine in general see infra 
§ 52. 

87. Or.-In re John, 47 P. Uh 60 P. 
226, 30 Or. 494, 36 KR.A. 242. 

88. N.J.—Kitchen v. Pitney, 119 A. 
675, 94 N.J.Eq. 485, 493, 494, 495. 

89- Cal.—^Dingwell v. Seymour, 267 
P. 327, 91 CaLApp. 483. 

90. 111,—Hart v. Taylor, 133 N.E. 
857, 301 111. 344. 

N.T.—<3ity Bank Farmers' Trust Co. 
V. Bennett, 287 N.Y.S. 784, 159 
Misc. 779. 

91. Provision valid 

Provision set forth in the text is 
a valid restriction.—^In re Darjing- 
ton^s Estate, 137 A. 268, 289 Pa. 297. 

92. Public policy 

The provision set forth in the text 
did not render the trust void as 
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will declared void is within jurisdiction of equity.^^ 

Aniount of gift The mere fact that' the fund 
which constitutes the subject matter of a charitable 
trust is large does not render the trust invalid as 
against public policy.99 That the organization 
which is to receive income from a trust for charita¬ 
ble purposes has not previously disbursed as much 
money as it will receive if the trust is sustained 
does not invalidate the trust, at least in the absence 
of a showing that such organization cannot, under 
its charter, properly expend the income which it 
will receive from the trust.^ According to some 
cases, the test as to the reasonableness of the 
amount to be devoted to a charitable purpose under 
a will is not applied as between the next of kin of 
the testator and the charitable trust so as to defeat 
the intention of the testator as expressed in the will.^ 
A limitation as to the amount to be disbursed for 
each beneficiary does not invalidate a trust for char¬ 
itable purposes otherwise enforceable.^ The valid- 
ity of a charitable trust does not depend on the ade- 
quacy of the fund to execute it to the full extent of 
the intention of testator.^ 

In Pennsylvania, in determining whether or not 
a bequest in trust for the maintenance of a burial 
lot is unreasonable in amount, many factors are to 
be considered, among which is the income which, 
under prevailing conditions, may be obtained on in- 
vestments which the trustee is authorized to make. 
The amount vrhich other lot owners have regarded 
as necessary for maintenance is not necessarily con- 
trolling, and the desires of the surviving members 
of the testatores family cannot prevail over the spe- 


cific terms of the bequest.^ Such a bequest should 
be construed liberally,® and the testatores liberality 
should not be thwarted unless the amount fixed by 
him is so disproportionate to the needs as to indi¬ 
cate clearly that such amount is excessiveJ The 
bequest is not avoided merely because the interest 
on the amount bequeathed may exceed the amount 
sufficient to maintain the lot^ 

b. Independently of Statute 

In general courts of equity have orfgina! and fnherent 
Jurisdiction to recognize and uphotd charities, independ¬ 
ently of the statute of 43 Elizabeth c 4. 

While it was never seriously questioned that 
courts of equity, by reason of their jurisdiction over 
trusts in general and without reference to the stat¬ 
ute of 43 Elizabeth c 4, had jurisdiction over char¬ 
itable trusts when they presented no unusual fea- 
tures,^ it was at one time supposed that the power 
of such courts to effectuate charitable donations in 
favor of uncertain beneficiaries, or of those in 
whom no legal estate vested, ariginated in that stat¬ 
ute and had no existence at common law prior 
thereto. This was asserted in the supreme court 
of the United States by Chief Justi ce Marshall in 
1819.^® The position thus taken was not universal- 
ly accepted, however,^^ and the question again came 
before the supreme court in 1844, when, after an 
elaborate examination of authorities and of ancient 
records of the court of chancery, then for the first 
time made available, it was held that the statute of 
43 Elizabeth did not in any respect enlarge the ju¬ 
risdiction of chancery, but that prior to and inde¬ 
pendently of that statute, charities were sustained 


98. U.S.—Chicago Bank of Com- 
merce v. McPherson, C.C.A.Mich., 
62 P.2d 393, aflirming, D.C., 2 P. 
Supp. 110, and certiorari denied 53 

S.Ct. 596, 2S9 XJ.S. 736, 77 L-Ed. 
1484. 

9i9>. Tojxr mlllion doUars 

A trust created by a will giving a 
fund exceeding four million dollars 
to trustees to be used in foundingr 
a horne for aged bachelors and 
widowers, for the purchase of land 
and erectlon of buildings, and for 
the maintenance of the home, was 
not, because of the size of the fund, 
contrary to public policy and void.— 
Kitchen v. Pitney, 119 A 675, 94 N. 
J.Eq. 485, 493, 494, 495. 

1. Pa.—In re. Baugrhman^s Estate, 
126 A. 58, 281 Pa. 23. 

2. N.Y.—Morris v. Edwards, 124 N. 
E. 724, 227 N.T. 141, modifyingr In 
re Morris, 175 N.Y.S. 913, ISS App. 
Div. 894. 

3. Mass.—Sherman v. Shaw, 137 N. 
E..374, 243 Mass. 257. 

4. N.C.—^Wachovia- Banking: & Trust 


Co, V. Ogrburn, 107 S.E. 238, 181 
N.C. 324. 

Ohio.—Graham v. Birgin, 18 Chio 
App. 35. 

Qlft upheld 

Notwithstanding contention that 
the amount available to carry out a 
testamentary provision was insuffl- 
cient, the gift was upheld in view of 
broad powers given to proposed Cor¬ 
poration and of intention of testatrix 
that fund should not be distributed 
among her heirs.—^Burke v. Craw- 
fordsville Trust Co., Ind.App., 2 N. 
E.2d 817. 

5. Pa.—^In re LebeT’s Estate, 186 
A. 225, 123 Pa.Super. 1. 

6. Pa.—In re Brogan"s Estate, 138 
A 837, 290 Pa. 319, 55 AL.R. 1301. 

7. Pa.—In re Leber’s Estate, 186 
A 225, 123 Pa.Super. 1. 

Testamentary provision upheld 

(1) Two thousand dollars.—In re 
Lieber’s Estate, 186 A 225, 123 Pa. 
Super. 1. 

(2) Between three and four thou¬ 
sand dollars.—^In re Brogan's Estate, 
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138 A 837, 290 Pa, 319, 55 AL.R. 

1301. 

8. Pa.—^In re Brogan*s Estate, 138 
A 837, 290 Pa, 319, 55 AL.R. 1301 
—In re Neely's Estate, 88 Pa Su¬ 
per. 372, affirmed 135 A 540, 288 
Pa 130. 

9. Colo.—Clayton v. Hallett, 70 P. 
429, 30 Colo. 231, 97 Am.S.R. 117, 
59 L.R.A. 407. 

Ohio.—Williams v. Cincinnati First 
Presb. Soc., 1 Ohio St. 478—Mcln- 
tire Poor School v. Zanesville Can- 
al, etc., Co., 9 Ohio 203, 34 Am.D. 
436. 

10. U.S.—^Philadelphia Baptist As- 
soc. V. Hart, Va, 4 Wheat. 1, 4 L. 
Ed. 499. 

11 C.J. p 308 note 33. 

11. Mass.—Burbank v. Whitney, 24 
Pick. 146, 35 Am.D. 312.^ 

N.Y.—McCartee v. Orphan Asylum 
Soc., 9 Cow. 437, 18 Am.D. 516— 
Potter V. Chapin, 6 Paige 639— 
Shotwell V. Mott, 2 Sandf.Ch. 46. 

Vt.—Bufr V. Smith, 7 Vt. 241, 25 Am. 
D. 154. 
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and enforced in chancery, irrespective of indefinite- 
ness in the beneficiaries or lack of trustees.^2 This, 
with some qualifications as to the degree- of indefi- 
niteness permissible in the beneficiaries, has since 
generally been regarded as the law, and it is well 
settled in most of the States that courts of equity 
have an original and inherent jurisdiction to recog- 
nize and uphold charities, independently of the stat¬ 
ute of 43 Elizabeth.13 And in some jurisdictions, 
the principies of law as to charitable uses which 
antedated such statute are in force except as modi- 
fied by constitutional and statutory provisions, ju- 
dicial decisions, and local conditions.i^ 

It must be noted, however, that in some of the 
jurisdictions stating this rule, the statute of 43 
Elizabeth is held to be in force as part of the com- 
mon law, as shown in the C.J.S. title Common Law 
§ 13, also 12 CJ. p 193 note 30 [c]. 

In some cases, it has been stated that even the 
want of any court vested with jurisdiction to en- 
force it does not affect the validity of a charitable 

trust.15 


c. Statutory Eegulation and Authorization 

Some state statutes are, in substance at least, in 
accord with the statute of 43 Elizabeth c 4. Other stat¬ 
utes have restored or estabiished the doctrine or law 
of charitable uses to some extent at least. 

The statute of 43 Elizabeth c 4, relating to chari¬ 
table uses, is a part of the common law of some 
States but not of others, as shown in the CJ.S. title 
Common Law § 13, also 11 C.J. p 309 note 39, p 
310 note 43, 12 CJ. p 193 note 30 [c]. In some 
States in which the statute itself is not formally 
recognized as part of the common law, its principies 
have been approved and adopted with certain modi- 
fications.i® Some state statutes are substantially 
the same as this English statute,^ and other stat¬ 
utes, by express reference to the English statute, 
have made it applicable to gifts and trusts for char¬ 
itable purposes.i^ 

In some jurisdictions the passage of statutes con- 
taining provisions that charitable grants, gifts, de- 
vises, or bequests shall not fail because of the in- 
definiteness of beneficiaries, and other provisions, 
has operated to restore or establish the doctrine or 
law of charitable uses to some extent at least.^^ 


12. U.S.—^Vidal V. Philadelphia, Pa,, 

2 How. 127, 194, 11 L.Ed. 205. 

11 C.J. p 308 note 35. 

13. Colo.—Haggin v. International 
Trust Co.. 169 P. 188, 69 Colo. 135, 
L.R.A.1918B 710. 

Neb.—Hobbs v. Board of Education 
of Northern Baptist Convention, 
253 N.W. 627, 126 Neb. 416. 

N.H.—Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 A.L.R. 1433. 

Ohlo.—Gearhart v. Richardson, 142 
N.E. 890, 109 Ohio St. 418. 

Okl.—Phillips V. Chambers, 51 P.2d 
303, 174 Okl. 407. 

11 C.J. p 309 note 36. 

“This statute [43 Elizabeth c 4] j 
did not mark the beginning of chari- | 
table uses, as courts of equity had, 
before it was enacted, assumed juris¬ 
diction of charitable trusts."—Sec- 
ond Nat. Bank v. Second Nat. Bank, 
Md., 190 A. 215, 219. 

14. In Indiana, the doctrine of 
charitable uses is a part of the law, 
—Todd V. Citizens’ Gas Co. of In- 
dianapolis, C.C.A.Ind., 46 F.2d 855, 
certiorari denied 51 S.Ct. 561, 283 U. 
S. 852, 75 L.Ed. 1459. 

In. Mississippi, there is no statute 
defining charities, and the rules gov- 
erning charities are derived from the 
unwritten law of England prior to 
the statute of Elizabeth, or from 
that statute itself; for the purposes 
of the opinion it was not necessary 
to decide as to the source.—^National 
Bank of Greece v. Savarika, 148 So. 
649, 167 Miss. 571. 

Is. JHUssosxi, the principies of law 
which antedated’ the statute of Eliza- 
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beth are in force.—^Burrier v. Jones, 
92 S.W.2d 885, 338 Mo. 679. 

In Oklahoma, principies on which 
charitable trusts are approved and 
justifled existed at common law in¬ 
dependently of English statute of 
charitable uses, and such principies 
are part of law of Oklahoma except 
as modifted by constitutional and 
statutory law, judicial decisions, and 
condition and wants of people.— 
Phillips V. Chambers. 61 P.2d 303, 
174 Okl, 407. 

15, • U.S.—Vidal v. Philadelphia, Pa., 
2 How. 127, 11 Ii.Ed. 205. 

Mass.—Saltonstall v. Sanders, 11 Al- 
len 446—Drury v. Natick, 10 Allen 
169—King V. Parker, 9 Cush. 71— 
Bartlet v. King, 12 Mass. 537, 7 
Am.D. 99. 

la Pa.—In re Harrison's Estate, 30 
Pa.Dist. 205. 

11 C.J. p 310 note 41. 

17. Ky.—State Bank & Trust Co. v. 
Patridge, 248 S.W. 1056, 198 Ky. 
403. 

11 C,J. p 310 note 40. 

Furpose of statute of Elizabeth 
It has been said that the purpose 
of the statute of Elizabeth was to 
curb the acquisitions of elegmosyn- 
ary corporations.—State Bank & 
Trust Co. V. Patridge, 248 S.W. 1056, 
198 Ky. 408. 

la Md.—Second Nat. Bank v. Sec¬ 
ond Nat. Bank, 190 A. 215. 

19. Xn Sdchigau 

(1) Except as ihtroduced by Act 
122, P.A.1907, as amended by Act 
125, P.A.1911, the doctrine of chari- 
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table uses never obtained, and so- 
called charitable trusts were subject 
to rules applicable to other trusts.— 
Moore v, 0’Leary, 146 N.W. 661, 180 
Mich. 261, Ann.Cas.l916A 373—11 C. 
J. p 310 note 48 [a]. 

(2) It seems that the doctrine of 
charitable uses has been introduced 
to some extent by the foregoing stat¬ 
ute.—^Moore*v. 0’Leary, supra. 

In Eew York 

<1) The rule stated in the text 
has been recognized or applied in 
considering the effect of L.1893 c 
701, and amendments, Pers.Prop.L. 
§ 12, Real Prop.Li. § 113, sometimes 
referred to as the Tilden Act.—In re 
Briglin's Will, 203 N.Y.S. 646, 298 
App.Div. 511—In re Potts' Will, 199 
N.T.S. 880, 205 App.Div. 147—In re 
Tiffany^s Estate, 285 N.Y.S. 971, 157 
Misc. 873—11 C.J. p 310 note 48. 

(2) The enactment of the statute 
was part of a general scheme to re¬ 
store to the courts of equity the 
power formerly exercised by chanc¬ 
ery in the regulation of gifts for 
charitable purposes.—In re Frasch’s 
Estate, 156 N.E. 656, 245 N.Y. 174. 
affirming 215 N.Y.S. 848, 216 App. 
Div. 797, affirming 211 N.Y.S. 635, 
125 Misc. 381—11 C.J. p 310 note 48. 

(3) Prior to the enactment of the 
statute, after some decisions to the 
contrary, it was finally estabiished 
that, as a resuit of the repeal in 
1788 of the statute of 43 Elizabeth c 
4, the general law as to charities no 
longer obtained.—^Holland v. Alcock, 
16 N.B. 305, 108 N.Y. 312. 2 Am.S.R. 



6 


CSARITIE8 


14 C.J.S. 


The provisions of a statute authorizing^ charitable 
‘ifts or trusts are to be read in the light of its his- 
Dry and purpose,20 and it is to be construed liber- 
lly and applied in order to sustain trusts for char- 
table purposes.21 Such a statute is not retroactive 
[1 that it does not apply to the will of a testator 
vho died before the enactment of the statute.-- It 
3 not, however, rendered inapplicable to a trust 
irovided for in a will, on the ground that the stat- 
[te would be given retroactive effect, where the 
tatute was enacted intermediate the making of the 
and the death of the testator, in view of the 
uie that a will is effective only as of the time of 
he death of the testator. 2^ While such a statute 
las been regarded as not applicable to an absolute 
:ift,24 it has been held or recognized that, even 
hough the donor does not use express words of 
rust, a trust for the purposes stated or intended 
Qay be implied to bring the gift within the opera- 
ion of the statute.25 An unincorporated associa- 
ion, which seeks to take a legacy on the ground 
hat such legacy is a gift for a charitable or benev- 
)lent use, \vithin the meaning of a statute author- 
zing such a gift, has the burden of proving that 


its objects are solely such as to bring it within the 
beneficial terms of such statute.2^ 

In Virginia, the question as to validity has aris- 
en in connection with the indefiniteness of benefici- 
aries and is considered below in § 39. Both in this 
state and in West Virginia certain classes of indefi¬ 
nite charities have been validated by statute and 
charitable trusts restored to that extent.27 In Lou- 
isiana, a statute authorizes donations or bequests of 
any description of property to trustees for educa- 
tional, charitable, or literary purposes,28 and such 
statute, even though construed to permit the crea- 
tion by will of a perpetual trust for charitable pur¬ 
poses, does not violate the constitutional provision 
which forbids the creation of substitutions, fidei 
commissa, and trust estates for a period of more 
than ten years after the death of the testator, in 
view of the further constitutional provision that 
such prohibition shall not apply to donations for 
educational, charitable, or religious purposes. 2 9 

Statutory provisions which limit the amount of a 
testatores estate which he may give for charitable 
uses do not apply to gifts effected by instruments 
other than wills.^o 


t20—11 C.J. P 310 note 48 [b] (1), 

: 2 ). 

(4) The decisions and the various 
statutes, includinir the act of 1893,, 
lave been considered and reviewed; 
n detail.-“New York Sailors’ Snug 
Harbor v. Carmody, 105 N.E. 543, 211 
286—Utica Trust, etc., Co. v. 
rhomson, 149 N.Y.S. 392, -87 Misc, 31. 
L1 C.J. p 310 note 48 [b] (6), (7). 
Effect of statute in general on va¬ 
lidity of charitable gift where 
beneflciaries indefinite see infra § 
39. 

2X>. N.Y.—^In re FrascVs Estate, 156 
N.E. 656, 245 N.Y. 174, affirming 
215 N.Y.S. 848, 216 App.Div. 797, 
affirming 211 N.Y.S. 635, 125 Misc. 
381. 

31. N.Y.—In re McDoweirs Will, 
112 N.E. 177, 217 N.Y. 454, L.R.A. 
1916E 1246, Ann.Cas.l917E 853— 
In re Stephani‘s Estate, 300 N.Y. 
S. 813, 164 Misc. 240—Utica Trust, 
etc., Co. V. Thompson, 149 N.Y.S. 
392, 87 Misc. 31. 

Wis .—In re Monaghan's Will, 226 N. 

W. 306, 199 Wis. 273. 

22. Ind.—Trustees of Presbyterian 
Church of Laporte, Ind. v. Chulip, 
134 N.E. 686, 78 Ind.App. 698— 
Trustees of Presbyterian Church 
of Laporte, Ind. v. Katsianis, 134 
N.E. 684, 78 Ind.App. 406. 

L1 C.J. p 311 note 49. 

t3. Minn,—Lundquist v. First Evan- 
gelical Lutheran Church, 259 N.W. 
9, 193 Minn. 474. 

N.Y.—Fralick v. Lyford, 95 N.Y. 


S. 433, 107 App.Div. 543, affirmed 
79 N.E. 1105, 187 N.Y. 524. 

25. N.Y.—^In re Dubrow’s Estate, 
157 N.E. 747, 245 N.Y. 469, revers- 
ing In re Clayton, 218 N.Y.S. 325, 
218 App.Div. 317—Manley v. Fiske, 
124 N.Y.S. 149, 139 App.Div. 665, 
modifying 123 N.Y.S. 129, 66 Misc. 
388, and affirmed 95 N.E. 1133, 201 
N.Y. 546—In re Tiffany’s Estate, 
285 N.Y.S. 971, 157 Misc. 873— 
In re Stephen's Estate, 269 N.Y.S. 
614, 150 Misc. 27—In re Walter's 
Estate, 269 N.Y.S. 402, 150 Misc. 
512—In re Paterson’s Estate, 249 
N.Y.S. 441, 139 Misc. 872. 

Beligloas purposes 
Under provision of will directing 
executor to distribute residue to ad- 
vance Chrisfs kingdom on earth, 
gift in trust was implied.—^In re 
Durbrow’s Estate, 157 N.E. 747, 245 
N.Y. 469, reversing In re Clayton, 
1218 N.Y.S. 325, 218 App.Div. 317. 
Bequests to educational foundation 
Under will and codicils making be¬ 
quests to educational foundation, 
trust for purposes stated would be 
implied, even if testator had not 
used express words of trust,—In re 
Tiffany’s Estate, 285 N.Y.S. 971, 157 
Misc. 873. 

26. N.Y.—^In re Howells' Estate, 260 
N.Y.S. 698, 145 Misc, 557, modified 
on other grounds 261 N.Y.S. 859, 
146 Misc. 169. 

Pacts insufficient to support claim 
, The fact that testatrix inserted in 
her will an expression of her grati- 
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tude toward the association was not 
sufficient to show that the objects of 
the association were such as to en- 
title it to the benefit of ,the statute.— 
In re Howells' Estate, 260 N.Y.S. 598, 
145 Misc. 557, modified on other 
grounds 261 N.Y.S. 859, 146 Misc. 169. 

27. W.Va.—Hays v. Harris, 80 S.E. 
827, 73 W.Va. 17. 

11 C.J. p 311 note 52. 

C^ustruction of statute 
Statute validating gifts to 
“church,” “religious congregation,” 
or “religious society” is restricted to 
local unincorporated body or congre¬ 
gation, and does not include church 
at large in its denominational sense, 
and statute does not apply to be- 
quest of money to be administered 
by named pastor, who should pay 
interest drawn by money to “the 
Methodist Church South for mission- 
,ary work where he thinks it will do 
the greatest good.”—^Moore v, Per- 
kins, Va., 192 S.E. 806. 

28. * La.—^Pires v. Youree, 129 So, 
552, 170 La. 986—Succession of 
Marion, 112 So. -667, 163 La. 734. 

Act 1882 NO. 124 

La.—^PercivaPs Succ., 68 So. 409, 137 
La. 203. 

29. La.—^Pires v. Youree, 129 So. 
552, 170 La. 986. 

30. U.S.—^Bowdoin College v. Mer- 
ritt, C.C.Cal., 76 P. 480. 

Cal.—^Rutherford v. Ott, 173 P. 490, 
^ 37 CalApp. 47. 

Bestrictions on testamentary dispo- 
i ^itions for charitable purposes in 
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Statufcs of mortmain and similar statutes. The 
earlier English statutes forbidding, under the penal- 
ty of forfeiture, the conveyance of lands as gifts 
to religious houses and the Mortmain Act of 9 
Geo II c 36, enacted in 1736, and substantially re- 
enacted in 1888, ST & 52 Victoria c 42, prohibiting 
dispositions of land to charitable uses, unless by 
deed made twelve months, and enrolled in chancery 
six months, before the donor’s death, did not in gen- 
eral extend to the colonies;^! and generally speak- 
ing, in the United States the English statutes of 
mortmain are not, and never have been, in force.^^ 
In Mississippi, however, constitutional and statutory 
provisions invalidate certain devises and bequests 
for charitable or religious purposes, as shown in 
the C.J.S. title Wills § 108, also 68 CJ. p 534 note 
57-p 535 note 67, and, under the statutes of a num- 
ber of States, it is necessary to the validity of a 
devise or bequest for a religious, charitable, or ed- 
ucational purpose that the will be executed a speci- 
fied time prior to the death of the testator, as shown 
in the CJ.S. title Wills § 109, also 68 C.J. p 535 
note 68-p 546 note 47. A statutory provision de- 
claring void dispositions of real or personal prop- 
erty where bequeathed, devised, or conveyed in trust 
for religious or charitable purposes, except the same 
be done by deed or will at least a specified time be- 
for the death of the testator or alienor, has been 
construed to apply to an attempted gift, other than 
testamentary, of personal property for a purpose 
within the statute, made within the prescribed pe- 


riod before the death of the donor.^S a legacy to 
a religious society has been.upheld, however, not- 
withstanding a statutory provision that all grants or 
gifts to a religious Corporation of any real estate or 
of money to be laid out in real estate shall be by 
deed duly executed, delivered, acknowledged, and 
recorded at least a specified time before the death 
of the donor or grantor, where there is no direc- 
tion in the will that the amount of the legacy shall 
be laid out in real estate.^^ 

Some statutes impose restrictions as to the 
amount of property which a charitable Corporation 
may hold, as shown below in § 30. 

Statute of uses and similar statutes. In some ju- 
risdictions in the United States in which the stat¬ 
ute of uses, 27 Hen. VIII c 10, which was designed 
to make the beneficiary^s interest a legal instead of 
an equitable estate 'and to def eat the trust, has been 
considered, it has been held or recognized that the 
statute does not apply to these trusts which in their 
nature are sp continuing and executory that they 
cannot be terminated and executed without violence 
to the donor's intention, especially when the trustee 
appointed by the donor has a discretion as to the 
method of promoting the objects intended.^® Stat¬ 
utes abolishing uses and trusts, except as therein 
authorized and modified, without distinguishing be- 
tween charitable and other uses, have, however, 
been regarded in some jurisdictions as applicable 
to charitable uses and trusts,3® and as abolishing, to 


general see the C.J.S. title Wills 
§§ 108-110, also 68 C.J. P 534 note 
43-p 564 note 99. 

31. U.S.—Perin v. Carey, Ohio, 24 
How. 465, 16 L..Ed. 701. 

11 O.J. p 311 notes 56, 67-p 812 note 
58. 

Charitable XTses Act 
St. 9 Geo. II c 36, desi^nated as 
“Charitable Uses Act,” has been de- 
fined as an English statute which 
prohibits gifts to charities of land or 
moneys arising from, or to be laid 
out in, land unless made in accord- 
ance with the provisions of the Act. 
—Sweet Xj.U. 

32. Wis,—^Dodge v. Williams, 1 N. 
W. 92, 50 N.W. 1103, 46 Wis. 70. 

11 C.J. p 312 note 63. 

Ia Penasylvaaia, the mortmain 
statutes have been effective ■ only in 
so far as they prohibit dedications 
to so-called superstitious uses and 
grants to corporations without a 
statutory license.—Miller v. Porter, 
53 Pa. 292—^Pittsburgh Methodist 
Church v. Remington, 1 Watts 219, 
26 Am.D. 61. 

33. Ia Peaasylvaaia 

(1) Act 1855 § 11, rendered void a 
subscription agreement not support- 


ed by consideration for a purpose 
within the statute, made within the 
prescribed period.—^Reimensnyder v. 
Gans, 2 A. '425, 110 Pa. 17. 

(2) A like rule applied to a prom- 
issory note made as a gift within 
the prescribed period.—^In re Luebbe, 
36 A, 822, 179 Pa. 447. 

(3) In an earlier case, however, 
which according to In re Luebbe, su¬ 
pra, had been practically overruled, 
the view was taken that the statute 
did not invalidate a gift of person¬ 
al property, which the court regard¬ 
ed as executed, notwithstanding the 
donor died within the prescribed 
period.—McGlade's Appeal, 99 Pa. 
338, 11 Wkly.N.C. 257. 

34. Del.—^Board of Stewards of 
Wilmington Conferenoe of Method¬ 
ist Episcopal Church v. Williams, 
96 A. 791, 6 Boyce, 52. 

35. Ga.—^Huger v. Protestant Epis¬ 
copal Church, 73 S.E. 385, 137 Ga. 
205. 

11 C.J. p 312 notes 69-72. 

36. Mich.—^Newark M. E. Church v. 
Clark, 3 N.W. 207, 41 Mich. 730. 

Minn.—^Lane v. Eaton, 71 N.W. 1031, 
69 Minn. 141, 65 Am.S.R. 55$, 38 
; LuR.A. 669. 


N.T.—Holmes v. Mead, 52 N.T. 332. 
11 C.J. p 310 notes 46, 48 [b] (3)-(5). 
Applicable only to real property 

(1) In some jurisdictions at least, 
such a statute applies only to real 
property. 

N.Y.—^Holmes v. Mead, 52 N.T. 332. 
Wis.—Harrington v. Pier, 82 N.W. 
345, 105 Wis. 485, 76 Am.S.R. 924, 
50 I 1 .R.A. 307—^Dodge v. Williams, 
50 N.W. 1103, 1 N.W. 92, 46 Wis. 
70. 

(2) In Wisconsin, in a case in 
which personal property was Involv- 
ed, it was said that it was not in- 
tended to commit the court as to 
whether the rule that the statute of 
uses and trusts did not affect testa¬ 
mentary grifts of personal property 
for charitable uses applied to like 
gifts of real estate.—^Harrington v. 
Pier, supr8u 

(3) In earlier cases the view was 
taken that the statute applied to 
charitable uses and trusts in land.— 
Ruth V. Oberbrunner, 40 Wis. 238. . 
11 C.J. p 310 note 46. 

Statutes abolishing uses and trusts 
in general see the C.J.S. title 
Trusts § 25, also 65 C.J. p 236 note 
76-p 237 note 78. 
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great extent at least, tHe ancient law as to such 
ses and trusts.^"^ 

7. Certainty as to Manner of Execution 

The founder need not specify In detall the plan of 
dministering the trust, In order to create a valld 
haritable trust, but may leave the determinatlon as to 
Lich detaiis to the trustee under the guldance of a court 
f equity. 

It is not essential to the validity of a charitable 
*ust that the founder should specify in detail the 
lan of administering the trust.^^ In general, where 
e describes the general nature of the trust, he may 
iave the detaiis of administration to be determined 
y the trusteeS^ under the guidance of a court of 
quity,^® and such trust may be valid, notwithstand- 
ig the founder leaves such detaiis for the determi- 
ation of the trustee,or fails to designate the du- 
ies of the trustee.^2 xhe method of execution pro- 
ided for may, however, be so ambiguous and un- 
ertain as to render the trust void for uncertainty.'*^ 

The mere fact that the donor intentionally leaves 
0 the trustee, subject to judicial control, the deter- 
ciination as to the time for the establishment of the 
harity provided for does not render the trust void 
br uncertainty.^^ 


§ 8. Partial Invalidity 

PartIaI Invalidity does not of necessity render a pro- 
vision for a charity entirely void. 

The mere fact that a testator attempted to create 
by will charitable trusts which are invalid does not 
render invalid charitable trusts created by the will, 
which are otherwise valid.^® Xhe fact that the in- 
strument creating a charitable trust attempts to im- 
pose an invalid condition does not necessarily in- 
validate the trust as to its paramount charitable 
purpose.'^® 

Questions as to the effect on the validity of an 
attempted charitable trust or gift of including in 
the same instrument provisions for trusts or gifts 
for charitable and for noncharitable purposes are 
considered in § 22. 

§ 9. Estoppel or Waiver as to Defects or 
Objections 

f' 

Consuit Pocket Parts for later cases. 

§ 10. Persons Entitled to Question Validity 

One wlthout interest cannot question the validity of 
a charity. Oniy the state can question the legallty and 
powers of the beneficiary. 


Minn.—Lane v. Eaton, 71 N.W. 
1031, €9 Minn. 141, 65 Am.S.R, 559, 
38 L.R.A. 669. 

L1 C.J. p 310 note 46. 

13 , Or,—Endicott v. Bratzel, 27 P.2d 
883. 145 Or. 654. 

t9. TJ.S.—^Russell v. Allen, Mo., 2 
S.Ct. 327, 107 U.S. 163, 27 L.Ed. 
397. 

;;onn.—Hoyt v. Bliss, 105 A. 690, 93 
Conn. 344. 

Dhio.—Gearhart v. Richardson, 142 
N.E. 890, 109 Ohio St. 418. 

Cndefinite powers 

'Trust authorizing tnistees to pro- 
note improvements in government 
ind assist in other connected mat- 
,ers by lawful means was not in- 
/alid as investing trustees with in- 
iefinite powers.—Collier v. Lindley, 
566 P. 526, 203 Cal. 641, 

Provision not rendering tmst invalid 
Testamentary trust for construc- 
ion of gate or arch in city park was 
lot invalidated by provision for se- 
ection of testator’s friends to act 
n conjunction with the city officials 
n the construction of such gate or 
irch.—Haggin v. International Trust 
Jo., 169 P. 138, 69 Colo. 135, L.R.A. 
918B 710. 

ffemoiial 

A residuary bequest of money to a 
own for the erecti on of a monument 
o the memory of testatrix’s brother, 
, prominent Citizen of the town, 


otherwise valid, was not invalid be- 
cause testatrix left the site and de¬ 
taiis to the discretion of the proper 
town authorities.—^Lawrence v. Pros- 
ser, 104 A. 772, 89 N.J.Bq. 248. 
Certainty as to purpose as affected 
by leaving detaiis of administra¬ 
tion to trustee see infra § 20. 

40. U.S.—Russell v. Allen, Mo., 2 
S.Ct. 327, 107 U.S. 163, 27 Ii.Ed. 
397. 

Ohio.—Gearhart v. Richardson, 142 
N.E. 890, 109 Ohio St. 418. 

Administration by conrt of egnity 
Where the purpose of a charitable 
trust is distinctly declared, and trus¬ 
tees are appointed by the will to 
carry out the intent of the testator, 
and the beneficiary may be ascer- 
tained, it is not void on the ground 
of being too indefinite and uncertain 
to .be administered by a court of 
equity.—Jones’ Unknown Heirs v. 
Dorchester, Tex.Civ.App., 224 S.W. 
596, dismissed for want of jurisdic- 
tion. 

41. Conn.—Hoyt v. Bliss, 105 A. 699, 
93 Conn. 344. 

42. Cal.—^In re De Mars* Estate, 
App., 67 P.2d 374. 

43. Ohio.—^Dirlam v. Morrow, 131 N. 
E. 365, 102 Ohio St 279, 22 Ohio 
N.P.,N.S., 565. 

44. Ind.—^Barr v. Geary, 142 N.E. 
622, 82 Ind.App. 5. 
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Establishment and maintenance by 
income of estate 

Provision in a will that, as soon 
as possible after the death of the 
testatrix, the trustee shall establish 
and maintain, by the income from 
the estate, a horne for sick, helpless 
mothers and their babies did not ren¬ 
der the trust void for uncertainty, 
where. by other clauses of the will, 
testatrix had made provision for 
payment of legacies and annuities 
out of income, so that she could not 
know when sufficient money would 
be available to establish and main¬ 
tain the horne.—Barr v. Geary, 142 
N.E. 622, 82 Ind.App. 5. 

45. Ohio.—^Becker v. Fisher, 147 N. 

E. 744, 112 Ohio St. 284—Graham 

V. Bergin, 18 Ohio App. 35. 

48. Ohio.—Graham v. Bergin, supra. 
Provision for payment of fized rate 
of interest 

Under will bequeathing property 
i to City on condition that it would 
legally accept it and give pledge for 
payment semiannually to trustees 
under the will of interest on the 
fund at six per cent for use by trus¬ 
tees for charitable purposes, the 
charitable scheme was the testator’s 
dominant purpose, and was not in¬ 
validated by the invalid provision as 
to rate of interest, as such provision, 
if regarded as condition, would yield 
to the overruling purpose.—^Attorney 
General v. City of Xiowell, 141 N.K 
45, 246 Mass. 312. 



14 C.J.S. 

In accordance with the rule applicable to wills 
generally, stated in the C.J.S. title Wills § 329, also 
68 C.J. p -929 note 43, persons without an interest 
may not question a testamentary gift for a charita- 
ble purpose,^'^ but the sole heir of the testator may 
attack an attempted gift which is void where no 
other vafid disposition of the property involved is 
made by the will.^^ 

Only the state may question the legality of an or- 
ganization and the capacity of the beneficiary.-^Q 
Questions as to who may raise the objection that 
a particular Corporation is incompetent to act as 
trustee, and an objection based on the amount of 
property which a corporate trustee may take and 
hold, are considered below in § 30. 

§ 11. Construction in General 

In construing and applying the terms of an Instru- 


§ 11 

ment creating a charitable trust the Intentlon of the 
creator wiil be carried out as nearly as possible. 

In construing and applying the terms of an in- 
strument creating a charitable trust, the intention 
of the donor or testator must be carried out as near¬ 
ly as possible,50 even though, according to some 
cases at least, the particular manner indicated by 
the donor is illegal or impracticable,5i and even 
though the fund could be more efficiently or judi- 
ciously administered in another place or applied to 
a different object.52 In construing such Instru¬ 
ments, courts consider charity as the substance.53 

In ascertaining the meaning of a charitable trust, 
the language used should be given a liberal con- 
struction and one favorable to its purpose,54 and 
it has been said that, in view of the rule that courts 
favor charities, the trust instrument is construed 
most strongly against the donor in determining 
whether or not a general charitable intent has been 

expressed.55 
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47 . Seirs at law and distri1)utees 

(1) The sole heir and distributee 
could not successfully attack a will 
because of a beauest to a donee with¬ 
out capacity to take, where there 
were valid, alternative bequests.—^In 
re Brown’s Estate, 165 N.W. 929, 
198 Mich. 544. 

(2) Heirs could not successfully 
complain of a testamentary gift as 
defective or void where such gift 
was subject to a statutory provision 
that, in so far as it exceeds the pow- 
ers of the courts to determino the 
matter, the disposition of the prop¬ 
erty shall be taken to have been 
made a subject to be further regu- 
lated and disposed of by the legisla- 
ture. The rule was applied where 
one ground of invalidity asserted 
was that the income of the corporate 
beneftciary would be increased be- 
yond that which it legaliy could re- 
ceive. The rule was also applied in 
deciding that it was not necessary 
for the court to make a determina- 
tion as to the efCect of the act of 
June 8, 1891, Pub.L. 211, Pa.St.l920 
§ 6596, requiring real property de- 
vised for charitable purposes to be 
sold within live years from the time 
the right of possession shall accrue. 
—Ih re Darlington's Estate, 137 A. 
268, 289 Pa. 297. 

4B. Ky.—Gooding v. Watson’s Trus¬ 
tee, 31 S.W.2d 919, 235 Ky. 562. 

49. Colo.—Tomay v. Crist, 226 P. 

156, 75 Colo. 437. 

Power not conferred by charter 

Oniy the attorney general may 
question the acceptance of funds by 
a charitable institution on the 
ground that authority to accept is 
not embodied in its charter.—Fidel- 
ity Union Trust Co. v. Reeves, 125 


A. 582, 96 N.J.Eq. 490, affirmed 129 
A. 922, 98 N.J.Eq. 412. 

50. lowa.—Lupton v. Leander Clark 
College, 187 N.W. 496, 194 lowa 
1008. 

Ky.—Carroll v. Cave Hili Cemetery 
Co., 189 S,W. 186, 172 Ky. 204. 
Mass.—Greek Orthodox Community 
V. Malicourtis, 166 N.E. 863, 267 
Mass. 472. 

Ohio.—Becker v. Pisher, 147 N.E. 
744, 112 Ohio St. 284—Morrow v. 
Diflam, 22 Ohio N.P.,N.S., 565, 131 

N.E. 365, 102 Ohio St. 279. 

R.I.—^Bliven v. Borden, 185 A. 239— 
Rhode Island Hospital Trust Co. 
V. American Nat. Red Cross, 149 A. 
581, 56 R.I. 461—City of Provi- 
dence v. Payne, 134 A. 276, 47 R.I. 
444. 

11 C.J. p 312 note 76, 69 C.J. p 756 
note 71. 

Consonance with purpose 
Mass,—Boston Safe Deposit & Trust 
Co. y, Attorney General, 125 N.E. 
392, 234 Mass. 261. 

Xnteut as to administration 
Conn.—^Dwyer v. Leonard, 124 A. 28, 
100 Conn. 613. 

Sjusdem generis 

When certain things are enumerat- 
ed and a more general description is 
coupled with the enumeration, the 
general description is commonly un- 
derstood to cover only things of a 
like kind with those enumerated, 
since it will be presumed that the 
testator had only things of that kind 
in mind.—^Prime v. Harmon, 113 A. 
738, 120 Me. 299. . 

“Or” constmed as “and” 

Rule that word “or” will be con¬ 
strued to mean “and” when necessary 
to effectuate meaning intended ap- 
plies especially where one word ex- 
presses charitable use and other Jf 
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standing alone might not.—Thorp v. 
Lund, 116 N.E. 946, 227 Mass. 474, 
Ann.Cas.l918B 1204. 

Construction as to: 

Beneftciary see infra §§ 37~42. 
Property included and title and in¬ 
terest acquired see infra §§ 43- 
46. 

Purposes see infra §§ 12-23. 
Trustees or donees see infra §§ 24- 
36. 

Construction in favor of validity see 
supra § 6 a. 

51. 111.—Morgan v. National Trust 
Bank of Charleston, 162 N.E. 888, 
331 111. 182—Grand Prairie Semi- 
nary v. Morgan, 49 N.E. 516, 171 
111. 444—In re Scanlan’s Estate, 
230 IlLApp. 505. 

Cy pres doctrine see infra § 52. 

52. 111.—Grand Prairie Seminary v. 
Morgan, 49 N.E. 516, 171 111. 444. 

53. 111.—^Peek v. Women’s Home 
Missionary Soc., 136 N.E. 772, 304 
111. 427, 26 A.L.R. 917—Franklin v. 
Hastings, 97 N.E. 265, 253 111. 46, 
Ann.Cas.l913A 135—In re Scan- 
lan’s Estate, 230 Ill.App. 605. 

Mass.—Rotch v. Emerson, 105 Mass. 
431. 

54. Conn.—Hoyt v. Bliss, 105 A. 699, 
93 Conn. 344. 

Wyo.—^Bentley v. Whitney Beneftts, 
281 P. 188, 41 Wyo. 11. 

Besidnary clause 

Where general intention of testa¬ 
tor to create charity appears from 
will,. courts, in dealing with ambigu- 
ous residuary clause, will lean in fa¬ 
vor of broad rather than restricted 
construction.—In re Somerville's Bs- 
tate, 55 P.2d 597, 12 Cal.App.2d 430. 

55w .Cal.—0'Hara v. Grand Lodge, I. 

O. G. T. of State of California, 2 

P. 2d 21, 213 Cal. 131. 
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In general, the donor*s intention is to be deter- 
mined from the instrument itself and the attendant 
circumstances.5® The terms used are not to be 
measured separately, but each is to be considered 
in its relation to the entire provision, and the gen¬ 
eral meaning of each restricted by its associations, 
and made subordinate to the main purpose.57 How- 
ever, a distinction is made in construing charitable 
gifts between thosc parts of the instrument which 
define the gift and its purposes and those which 
relate only to the mode of administration.58 The 
practical construction given to a charitable foun- 
dation of doubtful meaning by those charged with 
its administration through many years is entitled to 
great weight in ascertaining the correct construc¬ 
tion. 5 9 

In the construction of donations to charitable 
corporations, the purpose for which the donee was 
incorporated,^9 or, in the case of an imincorporated 
association, the objects and operations of the as- 


sociation,®! may be considered; and a second gift 
to a charity is properly interpreted as was that pre- 
viously established.62 

A gift to the trustees of an institution is in law 
and in fact a gift to the institution itself.®^ 

Evldence to aid construction. To aid in the con¬ 
struction, extrinsic evidence of the circumstances 
is usually admissible and, in case of obscurity 
and ambiguity, resort may be had to the u^e of the 
charity which has already been made by the trus- 
tees.®5 In the case of a testamentary gift, where 
the language used is plain and unambiguous, ex¬ 
trinsic evidence, such as of testatores declarations 
remote from the execution of the will, is not ad- 
missible to show the intention of the testator. 
Evidence, otherwise competent, which tends to as- 
sist in the application of language of the will, which 
is ciear and certain on its face, to the object con- 
templated by the will, may be admissible.^*^ 


Z^angna^e of instrument 

Whether a bequest was intended 
for charitable purposes depends on 
the intention of the testatrix, to be 
ascertained largely from the will it¬ 
self.—^De La Pole v. Lindley, 204 P. 
15, 118 Wash. 398. 

BQ. lowa.—Lupton v. Leander Clark 
College, 187 N.TV. 496, 194 lowa 
1008. 

Mass.—Greek Orthodox Community 
V. Malicourtis, 166 N.E. 863, 267 
Mass. 472. 

Nev.—^In re Hartung:’s Estate, 161 P. 
715, 40 Nev. 262, denying rehearins 
160 P. 782, 40 Nev. 262. 

Wis.—First Wisconsin Trust Co, v. 
Board of Trustees of Kacine Col- 
lege, 272 N.W. 464. 

Conditions 

(1) A devise of real estate to a 
university on condition that it care 
for testator's tomb for ali time is 
merely a conditional devise, and not 
a perpetual trust, so that it is valid 
regardless of whether the university 
has authority to accept a perpetual 
trust.—Giblin v. Giblin, 182 N.W. 
357, 173 Wis. 632. 

(2) Provision that devise of farm 
to town for benefit of poor "*is upon 
condition” that town erect buildin&s 
and Wall was not condition subse- 
quent attached to devise.—City of 
Providence v. Payne, 134 A. 276, 47 
R.I. 444. 

Creation of charitable gift or tmst 
Mass.—Thorp v. Lund, 116 N.E. 946, 
227 Mass. 474, Ann.Cas.l9I8B 1204. 

SInowledge of statute 
In the case of a bequest in trust 
with direction that the fund shall be 
invested and the net income paid to 
the treasurer of the publlc schools 
of a township, to be used to im- 


prove and elevate the Standard of 
practical education in such township 
as directed by the school directors, 
and the further direction that no 
part of the money paid to the school 
treasurer shall be used to lower the 
tax rate in said township, it was 
held that it was the intention of the 
testator that his* gift should enable 
the school directors to do what they 
were permitted, but not required, to 
do by a certain statute prescribing 
the dutles and powers of school di¬ 
rectors, in view of the fact that the 
testator was doubtless familiar with 
such statute, and it was further held 
that, in view of such construction of 
the will, the bequest did not fail on 
the ground that it was impossible to 
comply with the condition in the will 
as to the reduction of the tax rate. 
—In re Johns’ Estate, 108 A. 593, 265 
Pa. 311, 

57. Ky.—Greer v. Synod Southern 
Presb. Church, 150 S.W. 16, 150 
Ky. 155. 

Mass.—^Rotch v. Emerson, 105 Mass. 
431. 

58. N.Y.—City Bank Parmers Trust 
Co. V. Bennett, 287 N.T.S. 784, 169 
Misc, 779. 

11 C.J. p 313 note 83. 

59. Mass. — Trustees of Andover 
Theological Seminary v, Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Idass. 256» 

60. Ga.—^Martin Inst. v. Maddox, 77 
S.E. 629, 139 Ga. 491. 

3Sr.J.— Mills V. Davison, 36 A. 1072, 
54 N.J.Eq. 659, 55 Am.S.R. 594, 35 
L.R.A. 113. 

61- Pa.—Civic Club v. Central Trust 
Co., 44 Pa.Co. 401. 

62. Mass.—St. PauFs Church v. 
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Atty.-Gen., 41 N.E. 231, 164 Mass. 
188. 

63. Ala.—Sparks v. Woolverton, 99 
So. 102, 210 Ala. 669. 

Devise to incorporated coUege 
A devise to the trustees of an 
incorporated college, and their suc- 
cessors forever, in trust, vested the 
devise in the college.—Curran v. 
Sears, 2 Redf.Surr., N.Y., 526. 

64. Ohio.—^Morrow v. Dirlam, 22 
Chio N.P.,N.S., 565, 131 N.E. 365, 
102 Ohio St. 279. 

11 C.J. p 313 note. 84. 

65. XT.S.—Independence Church of 
Christ v. Reorganized Church, Mo., 
71 F. 250, 17 C.C.A. 387. 

11 C.J. p 313 note 85. 

66. Ky.—Carroll v. Cave Hili Ceme- 
tery Co., 189 S.W. 186, 172 Ky. 
204. 

Location of mortuary chapel 
A provision of a will directing 
erection of mortuary chapel *‘just 
beyond the basin” in a cemetery was 
not ambiguous.—Carroll v. Cave Hili 
Cemetery Co., 189 S.W. 186, 172 Ky. 
204. 

67. Ky.—Carroll v. Cave Hili Ceme¬ 
tery Co., supra. 

Iiocation of mortuary chapel 

Where testatrix directed erection 
of mortuary chapel in cemetery, evi¬ 
dence of topography of the cemetery 
was competent for the purpose of 
determining the exact location of 
such chapel.—Carroll v. Cave Hili 
Cemetery Co., supra. . 

**Lateiit ambiguity” 

In passing on the question as to 
the admissibility of evidence to as- 
sist in carrying out the intention of 
the testator as to the construction 
of a mortuary chapel in a cemetery. 
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Under some circumstances, extrinsic evidence is 
admissible to identify or ascertain the beneficiaries, 
as shown below in § 41. 

ni. CHARITA 

§ 12. In General 

Broadiy, a charitable use or purpose may, where 
nelther law nor public policy forbids, be applled to al- 
most anything tending to promote the well doing and 
weli being of sociai man, but the use or purpose must 
be a public, as distinguished from a private, one, for the 
benefit of the public at large or of a portion thereof or 
for the benefit of an indefinite number of persons. 

It is essential to a valid charitable gift that it be 


§ 12 

All presumptions consistent with the lang^uage 
used are indulged to sustain a charitable gift, as 
shown above in § 6 a. 

[J5 PURPOSES 

for a purpose recognized in law as charitable.®^ 
To constitute a charitable use or purpose, it must 
be a public as distinguished from a private one; 
it must be for the public use or benefit; and it must 
be for the benefit of the public at large, or of a por¬ 
tion thereof, or for the benefit of an indefinite num¬ 
ber of persons.®® However, as discussed in §§ 37- 
39 infra, this does not prevent the donor from se- 


it was held that a “latent ambiguity” 
is one not appearing on the face of 
the words used, and not known to 
exist until the words are brought in 
contact with the collateral facts.— 
Carroll v. Cave Hili Cemetery Co., 
supra. 

68. Cal.—^In re Vance's Estate, 4 P. 
2d 977, 118 Cal.App. 163. 

Me.—Bates v. Schillinger, 145 A. 395, 
128 Me. 14. 

N.Y.—In re Carpenter's Estate, 297 
N.Y.S. 649, 163 Misc. 474—Tav- 
shanjian v. Abbott, 112 N.Y.S. 583, 
59 Misc. 642, modified on other 
grounds 115 N.Y.S. 938, 130 App. 
Div. 863, affirmed 98 N.B. 978, 200 
N.Y. 874. 

11 C.J. p 313 note 86. 

A bequest not otherwise charita¬ 
ble is not rendered so because it is 
to persons who follow an employ- 
ment which is noble and appealing. 
—In re Kennedy’s Estate, 269 N.Y.S. 
136, 139, 240 App.Div. 20, 23, affirmed 
191 N.E. 629, 264 N.J. 691—In re 
Carpenter’s Estate, 297 N.Y.S. 649, 
656, 163 Misc. 474. 

Statntory pnrposes 
Where a statute sets forth the 
purposes which shall be deemed 
charitable, an intention to advance 
the Public welfare is not of itself 
sufficient to render a gift for the 
benefit of indefinite and uncertain 
persons charitable, unless it is for 
a purpose authorized by the statute. 
—In re Prasch’s Will, 156 N.E. 656, 
245 N.Y. 174, affirming 215 N.Y.S. 
848, 216 App.Div. 797, which affirmed 
In re Frasch's Estate, 211 N.Y.S. 635, 
125 Misc. 381. 

69. XT.S.—Gossett v. Swinney, C.C.A. 
Mo., 53 P.2d 772, affirming, D.C., 
Irwin v. Swinney, 44 P.2d 172, and 
certiorari denied Gossett v. Swin¬ 
ney, 52 S.Ct 497, 286 U.S. 545, 76 
L.Ed. 1282. 

Ala—Tarver v. Weaver, 130 So, 209 
221 Ala 663—^Johns v. Birming- 
ham, Trust & Savings Co., 88 So. 
835, 205 Ala. 535. 

,Conn.—Mitchell v. Keeves, 196 A 
785, 123 Conn. 649. 


Del.—Delaware D. & Dev. Co. v. 
First and Central Presb. Church, 
147 A. 165, 171, citing Corpus Juris. 

111.—People V. Alpha Pi of Phi Kap- 
pa Sigma Educational Ass’n of 
University of Chicago, 158 N.E. 
213. 326 111. 673. 54 A.L.R. 1376. 

lowa.—Sisters of Mercy of Cedar 
Rapids V. Lightner, 274 N.W. 86. 

Me.—^In re Clark’s Estate, 159 A. 500, 
602, 131 Me. 70—^Prime v. Harmon, 
113 A. 738, 120 Me. 299—Bilis v. 
Pease, 100 A. 146, 116 Me. 98, L. 
R.A.1917D 1060. 

Md.—Second Nat. Bank v. Second 

'Nat. Bank, 190 A 215, 220, citing 
Corpus Juris. 

Mass.—Sherman v. Shaw, 137 N.E. 
374, 243 Mass. 257—^Bowditch v. 
Attorney General, 134 N.B. 796, 
241 Mass. 168, 28 A.L.R. 713— 
Thorp V. Lnnd, 116 N.E. 946, 227 
Mass. 474, Ann.Cas.l918B 1204— 
Howard v. Howard, 116 N.E. 937, 
227 Mass. 395. 

Mich.—Scarney v. Clarke, 275 N.W. 
765, 282 Mich. 56. 

Mo.—^Newton v. Newton Burial Park, 
34 S.W.2d 118, 121, 326 Mo. 901, 
citing Corpus Juris. 

Neb.—^Elliott v. Quinn, 189 N.W. 
173, 109 Neb. 6. 

Nev.—^Nixon v. Brown, 214 P. 524, 
46 Nev. 439. 

N.H.—Clark v. Cummings, 137 A. 
660, 83 N.H. 27—Glbver v. Baker, 
83 A. 916, 76 N.H. 393. 

N.J.—^Hewitt V. Camden Oounty, 146 
A. 881, 7 N.J.Misc. 528. 

N.Y.—In re MacDowelPs Will, 112 
N.E. 177, 217 N.Y. 454, L.R.A.1916E 

, 1246, Ann,Cas.l917E 853, reversing 
156 N.Y.S. 387, 170 App.Div. 245, 
which affirmed 153 N.Y.S. 653, 89 
Misc. 323—^In re Skuse’s Estate, 1 
N.Y,S.2d 202, 166 Misc. 554—In re 
Carpenter’s Estate, 297 N.Y.S. 649, 
163 Misc. 474—^In re Upham's Will, 
289 N.Y.S. 518, 160 Misc. 126— 
In re HalVs Estate, 282 N.Y.S. 856, 
156 Misc. 841, affirmed In re Hairs 
Will, 287 N.Y.S. 324—In re De 
Long's Estate, 250 N.Y.S. 504, 140 
Misc. 92—In re Burnham’s Estate, 
183 N.Y.S. 539, 112 Misc. 660, af- 
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firmed 187 N.T.S. 929. 196 App.Div. 
948, which is affirmed 134 N.E. 548, 
232 N.Y. 506—Camp v. Presbyte- 
rian Soc. of Sackets Harbor, 173 N. 
Y.S. 581, 105 Misc. 139. 

N.D.—State v. Seigfried, 168 N.W. 
62, 64, 40 N.D. 57. 

Tenn.—Gibson v. Frye Institute, 193 
S.W. 1059, 137 Tenn. 452, L.R.A. 
1917D 1062. 

Vt.—Boyce v. Sumner, 124 A 863, 
97 Vt. 473. 

11 C.J. p 313 note 87. 

All property held for public pur¬ 
poses is held as a charitable use, 
in the legal sense of the term “char- 
ity.”—Perin v. Carey, Ohio., 24 How., 
U.S., 465, 494, 16 L.Ed. 701—St. Lou- 
is Union Trust Co. v. Burnet, C.C.A., 
59 F.2d 922, 927. 

If the purpose to be attained is 
personal, private, or selfish, it is not 
a charitable trust.—Matter of Mc- 
Doweirs Will, 112 N.E. 177, 217 N. 
Y. 454, L.R.A.1916E 1246, Ann.Cas. 
1917E 853—In re Kennedy^s Estate, 
269 N.Y.S. 136, 139, 240 App.Div. 20 
-7-In re Carpenter’s Estate, 297 N.Y. 
S. 649, 653, 163 Misc. 474—In re 
Frasch's Estate, 211 N.Y.S. 635. 638, 
125 Misc. 381. 

Gifts held not withiu rule 

(1) Trust with intent or purpose 
to confer indirect benefit on public.— 
In re Carpenter^s Estate, 297 N.Y.S. 
649, 163 Misc. 474. 

(2) Trust disclosing no evidence 
of genera! charitable intent.—^Ed- 
wards v. Packard, 149 A 623, 129 
Me. 74. 

(3) Trust where subject matter 
might become, on sale, a source of 
profit—^In re De Foresfs Estate, 263 
N.Y.S. 135, 137 Misc. 82. 

(4) Gift which definitely contem- 
plates a use for personal profit.— 
In re Skuse’s Estate, 1 N.Y.S.2d 202, 
165 Misc. 564. 

(5) Gift to person for his owns 
benefit, whereby consequential char- 
ity xnay arise.—^In re Carpenter^s Es¬ 
tate, 297 N.Y.S. 649, 163 Misc. 474. 
Public charitable purpose 

Trust was not open to criticism 
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lecting some particular class of the public and lim- 
iting his benefaction to that class, provided the 
class is composed of an indefinite number o£ per- 
sons rather than certain designated ind named in- 
dividuals. In determining whether a gift is char- 
itable, the courts look to the nature and purpose of 
the gift, rather than to the donor’s motives in mak- 
ing it;*^® and hence, where the nature of the gift 
is such that it must be deemed to be for a public 
purpose, the fact that there is also a private motive 
in making it does not deprive the gift of its public 
character so as to render it noncharitableJ^ It is 
immaterial whether or not the purpose is called 
charitable in the gift itself if it is so described as to 
show that it is charitable in its nature,'^^ Jt con- 
stitutes no reason for holding a gift void as a char- 
ity that it is made for a purpose for which other 


and perhaps ample provision has been made by 
lawJ^ 

Charitable uses take such varied forms that a 
specific enumeration of the classes or objects is 
necessarily defective,'^^ and they cannot be limited 
by any narrow and stated formula.*^^ The pream- 
ble of the statute of 43 Elizabeth enumerates many 
specific charitable purposes;*^® but not only in ju- 
risdictions where the statute is or has been in force 
or is adopted or recognized as part of the law of 
those jurisdictions but also in jurisdictions where 
it is not so adopted or recognized but is considered 
simply as persuasive authority or as an aid in de¬ 
termining what constitutes a charity, many purpos- 
es are deemed to be charitable which are not spe- 
cifically named in the statute but are within its spir- 
it and reason.'^'^ Although the relief of the poor,. 


that it authorized use of estate for 
public purpose, as distinguished 
frora public charitable purpose.— 
Howard v. Howard, 116 N.E. 937, 227 
Mass. 395. 

ITltunate xesults 

Consideratiori is to be given to the 
ultimate results to be accomplished 
by the creation of the trust, and not 
the incidental beneflts that may ac- 
crue to certain purposes.—City Bank 
Farmers Trust Co. v. Bennett, 287 
N.Y.S. 784, 159 Misc. 779. 

Sxslusiveiiess of application 

Whether gift to Corporation is for 
charitable purposes depends on 
whether trustee or corporate bene- 
ficiary is bound to apply it to such 
purposes only.—In re De Foresfs 
Estate, 263 N.Y.S. 135. 137 Misc, S2. 

70. Ky.—Goode’s Adm'r v. Goode, 38 
S.W.2d 691, 238 Ky. 620. 

N.Y.—In re Frasch’s Will, 156 N.E. 
656, 245 N.Y. 174, affirming 215 N. 
Y.S. S48, 216 App.Div. 797, which 
affirmed In re Prasch's Estate, 211 
N.Y.S. 635, 125 Misc. 381. 

Pa.—^In re Archambaulfs Estate, 162 
A, 801, 308 Pa. 549—^In re Jen- 
nings* Estate, 20 Pa.Dist. & Co. 506 
—^In re Becker's Estate, 28 Pa. 
Dist. 695—In re Channon, 28 Pa. 
Dist. 479, 47 Pa.Co. 637, affirmed 
109 A. 765, 266 Pa. 417. 

Tenn.—Gibson v. Frye Institute, 193 
S.W. 1059, 137 Tenn. 452, L.R.A. 
1917D 1062. 

Vt.—Boyce v. Sumner, 124 A. 853, 97 
Vt. 473. 

11 C.J. p 314 note 89. 

Benevolent motive or a purpose to 
confer a general benefit does not 
bring a trust within the terms of 
the statute.—In re Frasch’s Will, 156 
N.E. 656, 658, 245 N.Y. 174-~In re 
Carpenter’s Estate, 297 N.Y.S. 649, 
657, 163 Misc. 474. 

71. Cal.—In re Coleman, 138 P. 992, 
167 Cal. 212, Ann.Cas.l916C 582. 


Me.—Bilis V. Pease. 100 A. 146, 116 
Me. 98. L<.R.A.1917D, 1060. 

Mass.—Massachusetts Institute of 
Technology v. Attorney General, 
126 N.E. 521, 235 Mass. 288—How¬ 
ard V. Howard, 116 N.E. 937, 227 
Mass. 395. 

N.J.—First Camden Nat. Bank & 
Trust Co. V. Collins, 160 A. 848, 
110 N.J.Eq. 623, reversed on other 
grounds 168 A. 275, 114 N.J.Eq. 
59. 

N.Y.—^In re Harrington’s Will, 276 
N.Y.S. 868, 243 App.Div. 235, ad- 
hered to 281 N.Y.S. 93, 245 App. 
Div. 252—In re Smith’s Will, 268 
N.Y.S. 83, 240 App.Div. 940—In re 
Browning’s Estate, 1 N.Y.S.2d 825, 
165 Misc- 819—^In re Atkinson’s 
Will, 197 N.Y.S. 831, 120 Misc. 
186. 

Ohio.—^Becker v. Fisher, 147 N.E. 

744, 112 Ohio St. 284. 

Pa.—In re Becker’s Estate, 28 Pa. 
Dist. 695. 

11 C.J. p 314 note 90, 

Private annuity 

The mere fact that the corpus of 
gift is subject to an annuity to a 
person, not within the rule against 
perpetuities, does not destroy the 
charitable feature of the gift.—Ding- 
well V. Seymour, 267 P. 327, 91 Cal. 
App. 483. 

72. U.S.—Michigan Trust Co. v. U. 

S., D.C.Mich., 21 F.Supp. 482. 

111.—Farmers’ & Mechanics’ Bank v. 
Griffith, 185 N.E. 854, 352 111. 323 
—Skinner v. Northern Trust Co., 
123 N.E. 289, 288 111. 229. 

Ky.—Goode's Adm'r v. Goode, 38 S. 

W.2d 691, 238 Ky. 620. 

Me.—Bates v. Schillinger, 145 A. 395, 
128 Me. 14—Bllls v. Pease. 100 A. 
146, 116 Me. 98, L.R.A.1917D 1060. 
Mass.—Thorp v. Lund, 116 N.E. 946, 
227 Mass. 474—Jackson v. Phillips, 
14 Allen 539. 

N.J.—Noice V. Schnell, 137 A. 582. 
101 N.J.Eq. 252, 52 A.L.R. 966, re- 
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versing 134 A. 81, 99 N.J.Eq. 672. 
and certiorari denied Allison v. 
Schnell, 48 S.Ct. 304, 276 U.S. 625, 
72 L.Ed. 738—^New Jersey Title 
Guarantee & Trust Co. v. Smith. 
108 A. 16, 18. 90 N.J.Eq. 386. 

73. lowa.—Chapman v. Newell, 125 
N.W. 324, 146 lowa 415. 

74. U.S.—Todd v. Citizens’ Gas Co. 
of Indianapolls, C.C.A.Ind., 46 F. 
2d 855, certiorari denied 61 S.Ct. 
561, 283 U.S. 852, 75 L.Ed. 1459. 

Pa.—In re Valley Porge Centennial, 
etTc., Assoc., 83 A. 683, 235 Pa. 205 
—In re Harrison’s Estate, 80 Pa. 
Dist. 206. 

75. U.S.—Todd v. Citizens’ Gas Co. 
of Indianapolis, C.C.A.Ind., 46 P.2d 
855, certiorari denied 61 S.Ct. 661,> 
283 U.S. 852, 75 L.Ed. 1459. 

Cal.—People v. Dashaway Ass'n, 24 
P. 277, 84 Cal. 114, 12 L.R.A. 117. 
Must ezpand with the advancement 
of civilization and the daily increas- 
ing needs of man.—Todd v. Citizens'^ 
Gas Co. of Indianapolis, C.C.A.Ind., 
46 P.2d 855, certiorari denied 51 S.Ct 
561, 283 U.S. 852, 75 L.Ed 1459. 

76. Mo.—^Buchanan v. Kennard, 136 
S.W. 415, 234 Mo. 117, 37 L.R.A., 
N.S., 993, Ann.Cas.l912D 50. 

11 C.J. p 314 note 93. 

77. U.S.—^Irwin v. Swinney, D.C- 
Mo., 44 P.2d 172, affirmed, C.C.A., 
Gossett V. Swinney, 53 P.2d 772, 
certiorari denied 52 S.Ct. 497, 286 
U.S. 545, 76 L.Ed. 1282. 

Conn.—Mitchell v. Reeves, 196 A.. 
785, 123 Conn. 549. 

IlL—Dickenson v. City of Anna, 141 
N.E. 754, 310 IlL 222, 30 A.XuR. 
587. 

Ky.—Goode*s Adm’r v. Goode, 38 S.. 

W.2d 691, 238 Ky. 620. 

Md.—Second Nat. Bank v. Second 
Nat. Bank, 100 A. 215, 219, citing 
Corpus Juris. 

Mo.—Harger v. Barrett, 5 S.W.2d: 
1100, 319 Mo. 633. 
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or a benefit to them in some way, is in its popular 
sense a necessary ingredient in a charity, this is not 
so in the view of the and hence a gift to a 

public use is not unlawful as a charity because it is 
not limited to the purpose of relieving the sick or 
poverty stricken,'^^ or because it extends to the rich 
as well as to the poor.^® A charitable use, where 
neither law nor public policy forbids, may be ap- 
plied to almost anything that tends to promote the 
well-doing and well-being of social man.8l In its 
legal sense, charity comprises four principal divi- 
sions: (1) Trusts for the relief of poverty and dis- 
tress; (2)' trusts for the advancement of education; 

(3) trusts for the advancement of religion; and 

(4) trusts for other purposes beneficial to the com- 
munity not falling under any of the preceding 


heads.^2 

While the term ‘^benevolent” includes matters 
which are charitable, it is a broader term and in¬ 
cludes matters which are not charitable. Accord- 
ingly, there is a distinction between benevolent pur¬ 
poses and charitable purposes, except where the two 
terms are obviously used synonymously,^^ or where 
the distinction has been done away wdth by stat- 
ute.s^ 

Construefion. If the terms of the gift are capa- 
ble of two constructions, one of which would de¬ 
vote it to a charitable purpose and the other to pos- 
sible private gain, that construction which is fairly 
within the law and sustains the trust should be pre- 

ferred.S5 


Nev.—Nixon v. Brown, 214 P. 624, 
46 Nev. 439. 

11 C.J. p 314 note 94. 

Conrts will construe trusts to re- 
ligious, charitable, and benevolent 
uses as including uses within the 
spirit of the statute of charitable 
uses.—In re Prasch's Will, 156 N.E. 
656, 245 N.Y. 174. afflrming: 215 N. 
Y.S. 848, 216 App.Div. 797, which 
affirmed In re Frasch’s Estate, 211 
N.Y.S. 635, 125 Misc. 381. 

78. N.Y.—In re MacDowell, 112 N. 
E, 177, 217 N.Y. 464, 463, L.R.A. 
1916E 1246. 

Tex.—Paschal v. Acklin, 27 Tex. 173. 
11 C.J. p 314 note 95. ^ 

79. Mass.—Bowditch v. Attorney 
General, 134 N.E. 796, 241 Mass. 
168, 28 A.L.R. 713. 

N.Y.—Corporation of Chamber of 
Commerce of New York v. Bennett, 
257 N.Y.S. 2, 143 Misc. 513. 

80. 111. — Congregational Sunday 
School Society v. Board of Review, 
125 N.E. 7, 290 IU. 108. 

Mass.—Bowditch v. Attorney Gener- 
• al, 134 N.E. 796, 241 Mass. 168, 
28 A.L.R. 713. 

81. U.S.—Ould v. Washington Hos¬ 
pita!. D.C., 95 U.S. 303, 34 L.Ed. 
450—Simmons v. Fideli ty Nat 
Bank & Trust Co. of Kansas City, 
C.C.AMO., 64 F.2d 602, certiorari 
denied 54 S.Ct 64, 290 U.S. 647, 
78 L.Ed. 561—St. Louis Union 
Trust Co. v. Burnet, C.C.A., 59 F. 
2d 922—Todd v. Citizens’ Gas Co. 
of Indianapolis, C.C.A.Ind., 46 F.2d 
855, certiorari denied 51 S.Ct 561, 
283 U.S. 852, 75 L.Ed. 1459--Koeh- 
ler V. Lewellyn, D.C.Pa., 44 P.2d 
654, 655—Schuster v. Nichols, D.C. 
Mass., 20 P.2d 179. 

Colo.—In re Schleier’s Estate, 13 P. 

2d 273, 91 Colo. 172. 

P-C.—Pennsylvania Co. for Insurance 
on Lives and Granting of Annui- 
ties V. Helvering, 66 F.2d 284, 286, 
62 App.D.C. 254. 


111.—Continental Illinois Nat. Bank 
& Trust Co. V. Harris, 194 N.E. 
250. 253, 359 111. 86—People v. 
Rockford Masonic Temple Bldg. 
Ass’n, 181 N.E. 428, 431, 348 111. 
567, 83 A.L.R. 768—People v. Free- 
port Masonic Temple, 179 N.E. 
672, 347 111. 180—Stowell v. Pren- 
tiss, 154 N.E. 120, 323 111. 309, 
50 A.L.R. 584—School of Domestic 
Arts and Science v. Carr, 153 N.E. 
669, 322 111. 562—People v. Walters 
Chapter of D. A. R., 142 N.E. 566, 
311 111. 304—Congregational Sun¬ 
day School Society v. Board of 
Review, 125 N.E. 7, 9, 290 111.- 
108—Carlstrom v. Frackelton, 263 
111.App, 250. 

Mass.—Bowditch v, Attorney Gener¬ 
at 134 N.E. 796, 241 Mass. 168, 
28 A.L.R. 713—^New England San- 
itarium v, Stoneham, 91 N.E. 385, 
205 Mass. 335. 

Mo.—^Missouri Historical Society v. 
Academy of Science, 8 S.W. 346, 
94 Mo. 459. 

N.J.—Noice V. Schnell, 137 A. 582, 
585, 101 N.J.Eq. 252, 52 A.L.R. 965, 
reversing 134 A. 81, 99 N.J.Eq. 572, 
and certiorari denied Allison v. 
Schnell, 48 S.Ct 304, 276 U.S. 625, 
72 L.Ed. 738. 

N.Y.—Peo. V. Fitch, 47 N.E. 983, 988, 
154 N.Y. 14, 38 L.R.A. 591, revers¬ 
ing 42 N.Y.S. 1131, 12 App.Div. 581, 
affirming 39 N.Y.S. 926. 

Pa.—In re BarnwelVs Estate, 112 A. 
535, 269 Pa. 443—^In re Harrison^s 
Estate, 30 Pa.Dist. 205—In re Do- 
boscinski’s Estate, 18 Pa.Dist. & 
Co. 563. 

11 C.J. p 314 note 96. 

82. Md.—Rabinowitz v. Wollman, 
197 A. 566, 568, quoting Corpus 
Juris. 

N.Y.—In re Carpenter*s Estate, 297 
N.Y.S. 649, 653, 163 Misc. 474, quot¬ 
ing Corpus Juris. 

Or.—In re Smith^s Estate, 25 P.2d 

j 924, 144 Or. 561. 

1 11 C.J. P 314 note 97. 
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83. U.S.—St. Louis Union Trust Co. 

■ V. Burnet C.C.A., 59 P.2d 922. 

N.J.—Trustees of Bergen County 

Odd Fellows Ass'n v. City of Hack- 
ensack, 190 A. 780, 781, 118 N.J. 
Law 1. 

Tex.—State v. Texas Mut. Life Ins. 
Co. of Texas, Civ.App., 51 S.W.2d 
405. 

For distinction between charitable 
purpose and benevolence or benev¬ 
olent purpose see Benevolence 10 
C.J.S. p 342 notes 89-92, and Be¬ 
nevolent 10 C.J.S. p 343 notes 17, 
18. 

Couuotes charity 

Word “benevolent'* used in con- 
nection with gifts for general bene¬ 
ficial public purposes, connotes 
“charity."—St. Louis Union Trust 
Co. V. Burnet, C.C.A., 59 F.2d 922. 
Terms iuteuded as syuou3nnous 
U.S.—^Irwin v. Swinney, D.C.Mo., 44 
P.2d 172, affirmed, C.C.A., Gossett 
V. Swinney, 53 P.2d 772, certiorari 
denied 52 S.Ct 497, 286 U.S. 545, 
76 L.Ed. 1282. 

84. Ky.—Givens v. Shouse, 5 Ky.L. 
419, 12 Ky.Op. 372. 

11 C.J. p 315 note 99. 

85. N.Y.—^In re Durbrow^s Estate, 
157 N.E. 747, 245 N.Y. 469, revers¬ 
ing In re Clayton, 218 N.Y.S. 325, 
218 App.Div. 317—In re Browning’s 
Estate, 1 N.Y.S.2d S25, 165 Misc. 
819—In re Skuse’s Estate, 1 N.Y. 
S.2d 202, 165 Misc. 554—In re 
Stephani's Estate, 300 N.Y.S. 813, 
164 Misc. 240—^In re Edge’s Estate, 
288 N.Y.S. 437, 159 Misc. 505— 
In re McLoghlin’s Estate, 248 N. 
Y.S. 253, 139 Misc. 202, affirmed In 
re McLoghlin's Will, 251 N.Y.S. 
876, 233 App.Div. 886—^In re Kel- 
ley's Will, 245 N.Y.S. 294, 138 Misc. 
190. 

Construction generally see supra § 

11 . 

Words of unlimited discretiou in- 
tended to create charitable and re- 
ligious gifts should be construed as 
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Conipensation for tricstee, The mere fact that a 
gift in trust for charitabie purposes makes provi- 
sion for the compensation of the trustee does not 
deprive the gift of its charitabie nature.^® 

§ 13. Aid of Governmental Purposes 

Gifts In aid of governmental purposes are for charita¬ 
bie purposes. 

Gifts to a governmental unit which lessen the 
burdens of government,^^ or which are in aid of 


public improvements and undertakings,^^ are for 
charitabie purposes. Gifts for public purposes at 
specified localities are held good.^^ 

§ 14. Care, Maintenance or Improvement of 
Burial Grounds and Monuments 

A gift for the care, maintenance, or Improvement of 
a public or semi-public burial ground, or for the erection 
and maintenance of a public monument, Is charitabie In 
nature. 


being limited to suitable objects of | 
gifts.—In re Durbrow’s Estate, 157 
IST.B. 747, 245 N.T. 469, reversing In 
re Clayton, 21S N.T.S. 325, 218 App. 
Div. 317. 

86. N.T.—City Bank Farmers Trust 
Co. V. Bennett, 287 N.T.S. 784, 159 
Misc. 779. 

Xiuuitatios. os. expenses 

The fact that only the income 
from the funds may be used for ad¬ 
ministrative expenses does not de¬ 
prive the gift of its charitabie na¬ 
ture.—In re Wirt's Estate, 12 P.2d 
95, 124 Cal.App. 7. 

87. R.I.—Powers v. Home for Aged 
Women, 192 A. 770, 110 A.L.R. 1361 
—City of Providence v. Payne, 134 
A. 276, 47 R.I. 444—Kelly v. Nich- 
ols, 25 A. 840, 18 R.I. 62, 19 L.R.A. 
413. 

Gifts held charitabie 

(1) Gifts to a governmental unit 
—Dickenson v. City of Anna, 141 N. 
E. -754, 310 111. 222, 30 A.L..R. 587— 
11 C.J. p 325 note 34. 

(2) To pay part of a state or a 
national debt.—^Russell v. Allen, Mo., 
2 S.Ct 327, 107 U.S. 163, 27 L.Ed. 
397—Girard Trust Co. v. Russell, 
Pa., 179 P. 446, 102 C.C.A. 592, affirm- 
ing 171 P. 161, 

(3) To reduce or to discharge.tax¬ 
es or rates.—^New Castle Common v. 
Megginson, 77 A. 565, 24 Del. 361, 
Ann.Cas.l914A 1207. 

(4) To promote improvements in 
governmental conditions.—Collier v. 
Lindley, 266 P. 626, 203 Cal. 641, 

(5) To aid in the support and care 
of former soldiers and defenders of 
the government.—Dehnherr v. Peld- 
man, 202 P. 624, 110 Kan. 116. 

88. U.S.—Todd V. Citizens* Gas Co. 
of Indianapolis, CC.A.Ind., 46 P. 
2d 855, certiorari denied- 51 S.Ct. 
561, 283 U.S. 852, 75 L.Ed. 1459. 

Mass.—Peirce v. Attwill, 125 N.E. 

609, 234 Mass. 389, 

R.I.—^Powers v. Home for Aged Wo¬ 
men, 192 A. 770, 110 A.L.R. 1361— 
Kelly V. Nichols, 25 A. 840, 18 R. 
I, 62, 19 L.R.A. 413. 

11 C.J. p 325 note 37. 

Gifts held charitabie 

(1) Aid in the suppression of fires 
in a particular village.—Shermau v. 


Richmond Hose Co. No. 2, 130 N.E. 
613, 230 N.T. 462, affirming 175 N. 
Y.S. 8. 186 App.Div. 417—11 C.J. p 
326 note 49. 

(2) Beautification and improve¬ 
ment of the grounds of a water- 
works.—Penny v. Croul, 43 N.W. 649, 
76 Mich. 471, 5 L.R.A. S5S. 

(3) Construction of a children's 
playhouse and ground.—Smith's -Es¬ 
tate. 5 Pa.Dist 327, 18 Pa.Co. 209. 
affirmed 37 A. 114, 181 Pa. 109. 

(4) Drainage of land. — Henry 
County V. Winnebago Swamp Drain¬ 
age Co., 52 111. 454. 

(5) Erection of a courthouse.— 
Stuart V. Easton, Pa., 74 P. 854, 21 
C.C.A. 146, affirmed 18 S.Ct 650, 170 

U. S. 383, 42 L.Ed. 1078. 

(6) Erection of a house of cor- 
rection or a sessions house.—Jackson 

V. Phillips, 14 Allen, Mass., 539. 

(7) Erection of a public auditori¬ 
um or theater. 

Nev.—^Nixon v. Brown, 214 P. 624, 
46 Nev. 439. 

N.C.—^Wachovia Banking & Trugt 
Co, V. Ogburn, 107 S.E. 238, 181 
N.C. 324. 

(8) Erection of a public bath- 
house.—In re Scanlan’s Estate, 230 
IlLApp. 505. 

(9) Erection of a town house. 

N.J,—^New Jersey Title Guarantee & 

Trust Co, V. Smith, 108 A. 16, 90 
N.J.Eq. 386. 

N.T,—Coggeshall v. Pelton, 7 Johns. 

Ch. 292, 11 Am.D. 471. 

Tenn.—Gibson v. Frye Institute, 193 
S.W. 1059, 137 Tenn. 452, L.R.A. 
1917D 1062. 

(10) Erection or repair of high- 
ways and bridges. — Carlstrom v. 
Prackelton, 263 IlLApp. 250—11 C.J. 
p 325 note 38. 

(11) Establishment and operation 
of a gas piant—Todd v. Citizens' 
Gas Co. of Indianapolis, C.C.A.Ind., 
46 P.2d 855, certiorari denied 51 S. 
Ct 561, 283 U.S. 852, 75 D.Ed. 1459, 

(12) Establishment and repair of 
life saving stations.—^Richardson v. 
Mullery, 86 N.E. 319, 200 Mass. 247. 

(13) Establishment, maintenance, 
or beautification of public parks or 
buildings, even when the land given 
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to a City therefor is beyond the cor¬ 
porate limits. 

U.S.—Gredig v. Sterling, C.C.A.Tex., 
47 P.2d 832, certiorari denied 52 S. 
Ct 13, 284 U.S. 629, 76 L.Ed. 535. 
Colo.—^In re Schleier’s Estate, 13 P. 
2d 273, 91 Colo. 172—Haggin v. In¬ 
ternational Trust Co., 169 P. 138, 
69 Colo. 135, L.R.A.1918B 710. 

Miss.—Lester v. Jackson, 11 So. 114, 
69 Miss. 887. 

N.J.—^Noice V. Schnell, 137 A. 582, 
101 N.J.Eq. 252, 52 A.L.R. 965. re- 
versing 134 A. 81, 99 N.J.Eq. 572, 
and certiorari denied Allison v. 
Schnell, 48 S.Ct 304, 276 U.S. 625, 
72 L.Ed. 738. 

R.I.—^Rhode Island Hospital Trust 
Co. V. Benedict, 103 A, 146, 41 R.I. 
143. 

Vt—President and Fellows of Mid- 
dlebury College v. Central Power 
Corporation of Vermont, 143 A. 
384, 101 Vt 325. . 

Wis.—^Williams v. City of Oconomo- 
woc, 166 N.W. 322, 323, citing Cor¬ 
pus Juris and referring to cases 
there cited as authoritative. 

11 C.J. p 326 note 43. 

(14) *‘Paving, lighting, cleansing 
and improving” a town.—Staines v. 
Burton, 53 P. 1015, 17 Utah 331, 70 
Am.S.R. 788. 

(15) Planting of shade or of orna- 
mental trees on waysides or within 
schoolhouse grounds or in other pub¬ 
lic places.—^In re Bartlett, 40 N.E. 
899, 163 Mass. 509—Burbank v. Bur- 
bank, 25 N.E. 427, 152 Mass. 254, 9 
L.R.A. 748. 

Pa.—Cresson’s Appeal, 30 Pa. 437. 

(16) Supplying a town or vicinity 
with water.—Stowell v. Prentiss, 154 
N.E. 120, 323 111. 309, 50 A.L.R. 584 
—11 C.J. p 326 note 45. 

89. N.J.—^Noice v. Schnell, 137 A. 
582, 101 N.J.Eq. 252, 52 A.L.R. 965, 
reversing- 134 A. 81, 99 N.J.Eq. 672, 
and certiorari denied Allison v. 
Schnell. 48 S.Ct 304, 276 U.S. 625, 
72 L.Ed. 738. 

11 C.J. p 326 note 52. 

tTse held not charitabie 
A bequest for the erection of a 
base for a fiagstaft in a park has 
been held not to be for a charitabie 
use.—Morristown Trust Co. v. Mor- 
ristown, 91 A. 736, 82 N.J.Eq. 521. 



14 C.J.S. 


CEABITIE8 


A gift for the maintenance of a churchyard or a 
burial ground in connection with a church or re- 
ligious society, or of a public burial ground, or of 
a burial ground for all persons of a certain race, 
class, or neighborhood, is one for a charitable use.^® 
In the absence of statute, a trust for the care and 
upkeep of a private burial lot, or particular graves, 
tombs, or monuments, when not intended for a pub¬ 
lic benefit, is not valid as a charitable gift,9i al- 
though a trust of this kind may be sustained as a 
private trust, as shown in the CJ.S. title Trusts § 
25, also 65 CJ. p 236 note 72, provided it does not 
violate the rule against perpetuities. In some States, 
trusts for the care and upkeep of private burial lots 


§ 14 

are authorized by statute,^^ ^nd while in a few of 
such States a trust so created is characterized as a 
statutory trust in contradistinction to a charitable 
trust,9 3 in other States the statutes are so worded 
and construed that the trust fs deemed a charitable 
one.^4 An unlimited bequest to a Corporation au¬ 
thorized to acquire property by bequest or devise 
and incorporated to cremate the dead in the quick- 
est, best, and most economical manner appears to 
be charitable and valid.^5 

Monuments. A gift for the erection of a monu- 
ment dedicated to the education and elevation of 
the public,^6 or as a memorial to a prominent citi- 
zen,^"^ is for a charitable purpose. On the other 


90. Cal.—In re Lubins Estate, 199 
P. 15, 16, 186 Cal. 326, citing Cor¬ 
pus Juris with full approval. 

Del.—^Delaware Land & Development 
Co. V. First and Central Preshyte- 
rian Church of Wilmington, Del., 
147 A. 165, 16 Del.Ch. 410—^Trus- 
tees of Methodist Episcopal 
Church of Milford v. Williams, 96 
A. 795, 6 Boyce 62. 
lowa.—Meeker v. Lawrence, 212 N. 

W. 688, 203 lowa 409. 

Mass.—McBlwain v. Allen, 134 N.E. 

620. 241 Mass. 112. 

Mo.—^Newton v. Newton Burial Park, 
34 S.W.2d 118, 326 Mo. 901, citing 
Corpus Juris. 

N.H.—^Drury v. Sleeper, 146 A. 645, 
84 N.H. 98. 

K.T.—In re Upham’s Will, 289 N.Y.S. 
518, 160 Misc.- 126—In re John- 
son's Estate, 266 N.Y.S. 395, 148 
Misc. 218. 

N.C.—Holton v. Elliott, 138 S.E. 3, 
193 N.C. 708. 

Pa.—In re Close's Estate, 26 Pa.Dist. 
280, affirmed 103 A. 822, 260 Pa. 
269. 

11 C.J. p 324 note 24, 

Cemetery conducted for proflt 

(1) While a cemetery may be con- 
ducted for profit or in some manner 
that precludes it from being con- 
sidered as charitable in nature, like 
a hospital it may be conducted in 
such a manner as to make it charita¬ 
ble in nature, as where it is con¬ 
ducted by a charitable religious or- 
ganization and as one of the reli- 
gious objects of the organization 
and for the benefit of those of the 
faith which the organization profess- 
es.—In re Lubin’s Estate, 199 P. 15, 
16, 186 Cal. 326. 

(2) It is at least doubtful whether 
the cemetery of a burial society 
■whose articles of association contem¬ 
plate the burial there of its own 
members only, but which has long 
permitted the interment of other in- 
habitants of the community on the 
payment of certain fees, not from a 
charitable motive but as a source of 


private profit, can in the absence of 
express statute be regarded as held 
for a Public charitable use.—Hopkins 
V. Grimshaw, D.C., 17 S.Ct. 401, 165 
U.S. 342, 41 L.Ed. 739. 

Designation of cemetery iucidental 
Bequest for adornment and im- 
provement of cemetery in which tes¬ 
tator was buried, was charitable and 
designation of cemetery was inciden- 
tal, and where cemetery had been 
abandoned, and testator’s body re- 
moved to another, his purpose could 
be accomplished by applying income 
for latter cemetery.—McElwain v. 
Allen, 134 N.E. 620, 241 Mass. 112. 

91. Pa.—^In re Wareham’s Estate, 26 
Pa.Dist. 827. 

R.I.—Todd v. St. Mary’s Church. 

Portsmouth, 120 A. 577, 45 R.I. 282. 
11 C.J. p 325 note 25. 

Private road to cemetery 
Where testator directed trustees to 
build road to private cemetery part- 
ly over own land and partly over 
public highway, since the trust 
might be wholly applied to a pri¬ 
vate, rather than a-charitable, pur¬ 
pose, it‘was void.—Spaulding v. Lac- 
key, 173 N.E. 110, 340 IU. 572, 71 A. 
L.R. 660, 

92. N.Y.—In re Lyon, 169 N.Y.S. 
951, 173 App.Div. 473—In re Mc- 
Ardle’s Will, 264 N.Y.S. 764, 147 
Misc. 876—^In re Perkins' Will, 124 
N.Y.S, 998, 68 Misc. 255, 7 Mills, 
529. 

Pa,—In re Boyd’s Estate, 5 Pa.Dist. 
& Co. 359. 

11 C.J. p 325 note 28. 

Ezcess over funeral expenses for 
charitable purpose 
The purchase of a family plot and 
the erection of a headstone thereon 
are properly part of decedenfs fun¬ 
eral expenses to the extent of an 
amount reasonable for decedentes 
burial and headstone, and the bal- 
ance, if any, expended therefor pur- 
suant to the will is deemed an ex- 
penditure for a charitable purpose.— 
In re McArdle’s Will, 264 N.Y.S. 764, 
147 Misc. 876. 


Beasonableness of amount 

(1) A bequest of an unreasonably 
large sum for the maintenance of a 
burial lot may not be sustained as 
for a charitable purpose, at least as 
to the amount in excess of that rea- 
sonably necessary. — In re Turk's 
Will. 221 N.Y.S. 225. 128 Misc. 803, 
appeal dismissed 226 N.Y.S. 111, 222 
App.Div. 724. 

(2) Setting up one thousand dol- 
lars trust fund for cemetery upkeep 
is not excessive in absence of proof 
on subject.—^In re Collins' Estate, 282 
N.Y.S. 728, 156 Misc. 783. 

(3) The mere fact that the income 
may exceed what is sufficient to keep 
up the lot is not necessarily fatal, 
particularly where it may be devoted 
to the convenience and attractiveness 
of the lot.—In re Brogan’s Estate, 
138 A. 837, 290 Pa. 319, 55 A.L.R. 
1301. 

93. 111,—^Mason v. Bloomington Lib- 
rary Assoc., 86 N.E. 1044, 237 111. 
442, 15 Ann.Cas. 603, reversing 143 
111.App. 39. 

Mass.—Morse v. Natick, 67 N.E. 996, 
176 Mass. 510. 

94. Pa.—^In re Eby’s Estate, 30 Pa. 
Dist. 338. 

11 C.J. p 325 note 30. 

95. N.Y.—Spencer v. De Witt C. 
Hay Library Assoc., 73 N.Y.S. 712, 
36 Misc. 393. 

9©. R.I.—^Paunce v. People*s Sav. 

Bank, 124 A. 731, 46 R.I. 75. 
Federal monumeut fund 
A gift for the purpose of creating 
a federal monument fund is valid. 
—Owens V. Owens’ Ex’r, 32 S.W.2d 
731, 236 Ky. 118. 

Use of Word monument in a gift 
held broader in meaning than the 
conventional commemorative monu¬ 
ment to persons dead.—^Rhode Island 
Hospital Trust Co. v. Benedict, 103 
A. 146, 41 R.I. 143. 

97. Mass.—Eliot v. Attwill, 122 N.E. 
648, 232 Mass. 517. 

N.J.—Lawrence v. Prosser, 104 A. 
772, 89 N.J.Eq. 248. 
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hand, a gift for the upkeep of a monument or 
memorial intended for a private purpose is not for 
a charitable purpose®^ unless made so by statute.®® 

§ 15. Education and Advancement of Learn- 
ing 

a. In general 

b. General or limited, restricted or con- 

ditional, purpose 

a. In General 

Gifts for the advancement of learnlng, sclence, and 
the useful arts generally, either with or without particu- 
lar reference to the poor, are regarded as charitable. 

Gifts for schools and scholars are expressly men- 


tioned in the statute of Elizabeth, and gifts for the 
advancement of learning, Science, and the useful 
arts generally, either with or without particular ref¬ 
erence to the poor, are regarded as charities.^ Ex- 
cept where a gift is improperly conditioned or re¬ 
stricted, as discussed later in this section, the courts 
will generally sustain ali gifts for educational pur- 
poses,- since such gifts have been regarded by the 
courts of this country with special favor,® Includ- 
ed as valid charitable gifts ‘are not only those for 
the support of the public or free schools, but also 
those for the founding, establishment, support, and 
maintenance of other schools or institutions of 
learning which are not strictly private,^ even though 
they are under the control of a particular church 


Pa,—Smith^s Estate, 5 Dist. 327, 18 
Pa.Co. 209. 

93. .Pa.—In re Stephan’s Estate, 195 
A. 653, 129 Pa.Super. 396. 
Splritualist memorial 

A testamentary gift in trust for 
perpetual upkeep of spiritualist me¬ 
morial, even if construed as gift to 
spiritualist association for promotion 
of its general activities, could not be 
sustained as perpetual trust for re- 
ligious or charitable purposes where 
purposes of such association were 
neither religious nor charitable.—^In 
re Stephan’s Estate, supra. 

99. N.Y.—In re McArdle*s Will, 264 

N.Y.S. 764, 147 Misc. 876, 

1. tr.S.— st. Louis Union Trust Co. 
V. Burnet, C.C.A.Ho., 59 F.2d 922 
—Schell V. Leander Clark College, 
D.C.Iowa, 10 F.2d 542. 

Cal.—In re De Mars’ Estate, App., 
67 'P.2d 374—In re Bartletfs Es¬ 
tate, 10 P.2d 126, 122 CaLApp. 375. 
Colo.—St. Mary*s Academy of Sis- 
ters of Loretto of City of Denver 
V. Solomon, 238 P. 22, 77 Colo. 463, 
42 A.L.R. 964, followed in 238 P. 
25, 77 Colo. 474. . 

Conn.—Mitchell v. Reeves, 196 A. 
785, 123 Conn. 549—^Lyme High 
School Ass’n v. Alling, 154 A. 439, 
113 Conn. 200—Hoyt v. Bliss, 105 
A. 699, 93 Conn. 344. 

Ind.—Richards v. Wilson, 112 N.E. 
780, 185 Ind. 335. 

lowa.—Lupton v. Leander Clark Col¬ 
lege, 187 N.W. 496. 

Ky.—Owens v. Owens' Ex'r, 32 S.W. 

2d 731, 236 Ky. 118. 

La.—Thompson v. Soci6t§ Catholique 
D’Education Religieuse et Litte- 
raire, 103 So. 247, 157 La. 875. 
Neb.—Stork v. Schmidt, 261 N.W. 
552, 554, 129 Neb. 311, quoting Cor¬ 
pus Juris. 

N.H.—^Drury v. Sleeper, 146 A. 645, 
84 N.H. 98. 

N.J.—First Camden Nat. Bank & 
Trust Co. V. Collins, 160 A. 848, 
110 N.J.Eq. 623, reversed on other 
grounds 168 A. 275, 114 N.J.Eq. 59 


—^Hewitt V. Camden County, 146 
A. 881, 7 N.J.Misc. 528. 

N.M.—^Board of Education of City of 
Albuquerque v. School Dist. No. 5 
of Bernalillo County, 157 P. 668, 
21 N.M. 624. 

N.Y.-—Butterv-*orth v. Keeler, 114 N. 
E. 803, 219 N.Y. 446, affirming 154 
N.Y.S. 744, 169 App.Div. 136—Ham- 
hurger v. Corneli University, 199 
N.Y.S. 369, 204 App.Div. 664, af- 
firmed 148 N.E. 539, 240 N.Y. 328. 
42 A.L.R. 955—^In re Davidge’s 
Will, 193 N.Y.S. 245, 200 App.Div. 
437. 

Ohio.—Linney v. Cleveland Trust 
Co., 165 N.E. 101, 30 Ohio App. 345 
—Carre! v. State, 11 Ohio App. 281 
—^Rockwall V. Blaney, 9 Ohio N.P., 
N.S., 495. 

Or.—Vestal v. Pickering, 267 P. 821, 
125 Or. 553. 

Pa.—Cano varo v. Brothers of Order 
of Hermits of St. Augustine, 191 A. 
140, 326 Pa. 76. 

R.L—Powers v. Home of Aged Wo- 
inen, 192 A. 770, 110 A.L.R. 1361— 
Rhode Island Hospital Trust Co. 
V. Metcalf, 137 A. 875, 876, 48 R.I. 
411, reargument denied 138 A. 54 
—Town of South Kingstown v. 
Wakefield Trust Co., 134 A. 815, 
48 R.I. 27, 48 A.L.R. 1122. 

Tex.—Lightfoot v. Poindexter, Civ. 

App., 199 S.W. 1152, error refused. 
11 C.J. p 296 note 40, p 317 note 16. 

“The purpose is charitable if it be 
the promotion of public learning and 
not private benefit.”—Rhode Island 
Hospital Trust Co. v. Metcalf, supra. 

“Educational purposes,” as used in 
artiples of high school association, 
includes all uses which reasonably 
serve purposes of “education."— 
Lyme High School Ass’n v. Alling, 
154 A. 439, 113 Conn. 200. 

Public schools 

A devise to the benefit of the pub¬ 
lic schools of a particular district 
is valid as a charitable gift. 
lowa.—Liggett v. Abbott, 185 N.W. 
569, 192 lowa 742—Chapman v. 
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Newell, 125 N.W. 324, 146 lowa 
i 415. 

Mo.—Burrier v. Jones, 92 S.W.2d 885, 
338 Mo. 679. 

N.J.—Hewitt V. Camden County, 146 
A. 881, 7 N.J.Misc. 528. 

Misnomer held immaterial 
A gift to a specific high school 
incapable of receiving a gift has 
been held a misnomer of the bene- 
ficiary and the gift transferred to 
the controlling board of education 
which had the power to receive the 
gift.—Breeding v. Williams, 9 Tenn. 
App. 335. 

2. N.M.—Albuquerque Bd. of Edu¬ 
cation V. Bernalillo County School 
Dist. No. 5, 157 P. 668, 21 N.M. 
624, 628. 

11 C.J. p 317 note 17. 

3. Cal.—In re Purington's Estate, 
250 P. 657, 199 Cal. 661. 

111.—Dickenson v. City of Anna, 141 
N.E. 754, 756, 310 111. 222, citing 
Corpus Juris, and referring to en- 
tire section with approval. 

Ind.—Richards v. Wilson, 112 N.E. 
780. 185 Ind. 335. 

lowa^—Heald v. Johnson, 216 N.W. 
772, 773, 204 lowa 1067, citing Cor¬ 
pus Juris. 

Neb.—Stork v. Schmidt, 261 N.W. 
552, 554, 129 Neb. 311, quoting Cor¬ 
pus Juris, 

N.J.—Hewitt V. Camden County, 146 
A. 881, 7 N.J.Misc. 528. 

Ohio.—Rockwell v. Blaney, 9 Ohio 
N.P..N.S., 495. 

Or.—^Vestal v. Pickering, 267 P. 821, 
824, 125 Or. 553. 

R.I.—Town of South Kingstown v. 
Wakefield Trust Co., 134 A. 815, 
48 R.I. 27. 48 A.L.R. 1122. 

11 C.J. p 317 note 19. 

4. 111.—^Dickenson v. City of Anna, 
141 N.E. 754, 310 111. 222, 30 AL. 
R. 587. 

Ind.—Richards v. Wilson, 112 N.E. 
780, 185 Ind. 335. 

Neb.—^Hobbs v. Board of Education 
of Northern Baptist Convention, 
253 N.W. 627, 126 Neb. 416. 
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or religious denomination.® Although, as stated in 
§ 2, an institution of learning is or is not charitable, 
according as to whether it is carried on for pubilc 
benefit or for private gain, yet the fact that the in- 
struction furnished is not gratuitous, or that fees 
are charged, does not prevent a gift to the insti¬ 
tution from being a charitable one.® The validity 
of a gift for educational purposes is not affected by 
the fact that the state has provided for the mainte- 
nance of schools for ali children of school age with- 
in the territory intended to be benefited.'^ In the 
case of a gift to or for a school, it is no objection 
to its validity that the school exists for the benefit 
of a restricted class of persons,^ nor does the fact 
that a preference is given to relatives of the donor 
take from the gift the character of a charity.^ Nei- 
ther does the fact that a preference is given to chil¬ 
dren of parents connected with a particular reli¬ 
gious denomination destroy the character of the gift 
as a public charityA® However, a devise or bequest 
for the purpose of educating a certain relative of 


§ 15 

the testator,or the descendants of certain per- 
sons named,i2 is not valid as a charitable use. 

b. General or Limited, Restricted or Condition- 
al, Purpose 

Charitable gifts may be limited and restricted to a 
particular educational purpose or use. 

A valid charitable gift may be made for a general 
educational purpose or purposes, or it may be lim¬ 
ited and restricted to a particular purpose or use.i^ 
Accordingly, a gift for the endowment of a college 
‘Tree from ali sectional or political influence,”!^ or 
for the higher education of young people in a cer¬ 
tain locality,i5 or for a school to be 'Taught by a 
female or females, wherein no book of instruction 
is to be used to teach except spelling books and the 
Bible,’^i® is a valid charity. The gift may also be 
properly intended for the providing of school- 
books,!"^ the establishment of professorships, fel- 
lowships, scholarships, or the maintenance of teach- 
ersjis or the payment of annuities to retired teach- 
ers;i9 to establish a loan fund, for indigent stu- 


CHABITIES 


Rj.—Rhode Island Hospital Trust 
Co. V. Metcalf, 137 A. 875, 48 R.I. 
411, reargument denied 138 A. 54. 
Xex.—McKnight v. Cage, Civ.App., 
183 S.W. 854, error refused. 

*Wis.—First Wisconsin Trust Co. v. 
Board of Trustees of Racine Col¬ 
lege, 272 N.W. 464. 

11 C.J. p 317 note 20. 

ITot snhject to creditors’ claims 
Donations to college endowment 
fund conditioned on payment of an¬ 
nuities to donors are part of charita¬ 
ble trust not subject to creditors’ 
claims.—^Hobbs v. Board of Educa¬ 
tion of Northern Baptist Convention, 
253 N.W. 627, 126 Neb. 416. 

5. Ira. —^Thompson v. Soci4t4 Catho- 
liaue D’Education Religieuse et 
Litteraire, 103 So. 247, 157 La. 875. 
Tex.—Community of Priests of St. 
Basii V. Byrne, Com.App., 255 S.W. 
601, reversing, Civ.App., 236 S.W. 
1016. 

11 C.J. p 318 note 21. 

e. Colo.— st. Mary’s Academy of 
Sisters of Loretto of City of Den- 
ver V. Solomon,*238 P. 22, 77 Colo. 
463, 42 A.L..R. 964, followed in 238 
P. 25, 77 Colo. 474. 

111.—Morgan v. National Trust Bank 
of Charleston, 162 N.E. 888, 331 
111. 182—Parks v. Northwestern 
University, 75^ N.E. 991, 218 111. 
381—^Andrews v. Andrews, 110 111. 
223. 

N.Y.—Butterworth v. Keeler, 114 N. 
E. 803, 219 N.Y. 446, affirming 154 
N.Y.S. 744, 169 App.Div. 136—Ham- 
burger v. Corneli University, 199 


N.Y.S. 369, 204 App.Div. .664, af- 
firmed 148 N.E. 539, 240 N.Y. 328, 
42 A.L.R. 955. 

11 C.J. p 318 note 24. 

Gift to free school to be designat- 
ed by city council includes any of 
the free public schools of a city al¬ 
though tuition is charged of nonresi- 
dent pupils.—Laswell v. Hungate, C. 
C.A.I11., 256 F. 635, 168 CC.A. 29, cer¬ 
tiorari denied Bishop v. Same, |9 S. 
Ct. 386, 249 U.S. 612, 63 L.Ed. 801. 

7. Ga,—Bolick v. Cox, 90 S.B. 64, 
145 Ga. 888. 

Neb.—Elliott v. Quinn, 189 N.W. 173, 
174, 109 Neb. 5, quoting Corpus 
Juris. 

11 C.J. p 318 note 25. 

8. R.I.—Meeting St. Baptist Soc. v. 
Hail, 8 R.I. 234. 

9. W.Va.—Gallaher v. Gallaher, 146 
S.E. 623, 106 W.Va. 588. 

11 C.J. p 318 note 27. 

If gift is created by will, and, for 
any reason, the provision for the 
benefit of the next of kin fails, a 
residuary provision in favor of the 
college or other institution of learn¬ 
ing will apply both to void and to 
lapsed legacies.—^Dexter v, Harvard 
College, 57 N.E. 371, 176 Mass. 195. 

10. Pa.—^Episcopal Academy v. Phil¬ 
adelphia, 25 A. 55, 150 Pa. 565. 

11. Pa.—McMillen’s App., 11 Wkly. 
N.C. 440. 

12. Ky.—Johnson v. De Pauw Univ., 
76 S.W. 851, 116 Ky. 671, 26 Ky. 
L. 950. 


13. N.Y.—In re Sayre’s Will, 166 N. 
Y.S. 499, 179 App.Div. 269. 

11 C.J. p 318 note 34. 

14. Or.—^Raley v. Umatilla County, 
13 P. 890, 15 Or. 172, 3 Am.S.R. 
142. 

15. Ky.—Goode’s Adm’r v. Goode, 38: 
S.W.2d 691, 238 Ky. 620. 

Mo.—Musser v. Musser, 221 S.W. 46,- 
281 Mo. 649. 

16. Mass.—Tainter v. Clark, 5 Allen. 
66, 67. 

17. Mass.—Higginson v. Turner, 51 
N.E. 172, 171 Mass. 586—Drury v. 
Natick, 10 Allen 169. 

18. Cal.—^In re Purington’s Estate, 
250 P. 657, 199 Cal. 661—In re 
Bartletfs Estate, 10 P.2d 126, 122- 
Cal.App. 375. 

Conn.—Hoyt v. Bliss, 105 A. 699, 93 
Conn. 344. 

Neb.—^Hobbs v. Board of Education 
of Northern Baptist Convention, 
253 N.W. 627, 126 Neb. 416. 

N.Y.—^In re Sayre’s Will, 166 N.Y.S. 

499, 179 App.Div. 269. 

W.Va.—Gallaher v. Gallaher, 146 S. 

E. 623, 106 W.Va. 588. 

11 C.J. p 319 note 41. 

Xh state university 
Under a statute so providing, free^ 
scholarships -may be established in 
the state university by anyone for 
purpose of private benefaction.—In 
re Purington's Estate, 250 P. 657,. 
199 Cal. 661. 

19. R.I.—Powers v. Home for Aged. 
Women, 192 A. 770, 110 A.L.R.. 
1361. 
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dents,20 to found a literar>^ fundr^ or to establish 
a memorial in a school.^^ Since the education pro- 
vided for need not be general education, a gift is 
not without the bounds of charity because the train- 
ing contemplated thereby may include special or 
specific education.23 Thus, a gift for the advance- 
ment of medical Science,2-^ naval architecture,25 ma¬ 
rine engineering,26 or agricultural knowledge,27 for 
promotion of research in agricultural chemistry,2S 
for art education, appreciation, and production,29 
for education in the principies of socialism,^® for 
educating young persons in the domestic and useful 
acts,2l or for the education of young men for the 
christian ministry,22 is a valid charitable gift. A 
gift to a school does not cease to be for charitable 
uses, because religious instruction is combined in 
such school with that of a literary and scientific 
character.2^ A gift for the purpose o.f providing 
manual training or training in the trades is valid, 
although manual training has been adopted in the 


public schools.^® 

Gifts other fJvan io schools and colUges. Educa¬ 
tion comprehends in its broadest significance the ac- 
quisition of all knowledge tending to develop and 
train the individual and when used in this sense is 
not limited to the years of adolescence or to instruc¬ 
tion in the schools.^^ Gifts for the promotion of 
Science, learning, and useful knowledge by other 
means than schools or colleges, or for the direct 
instruction of pupils or students, are equally public 
and charitable.27 A gift for the purpose of estab- 
iishing or supporting a public library is a charitable 
gift,3S even where a town is authorized to appro- 
priate money therefor.29 Likewise, gifts are char¬ 
itable and valid when they are made for the purpose 
of establishing or supporting a geographical, agri¬ 
cultural, or historical society,^^ a literary society,^! 
an organization devoted to scientific research for 

the betterment of man,^2 public museums,^2 


20. 111.—Morgan v. National Trust 
Bank of Charleston, 162 N.E, 8S8, 
331 111. 1S2. 

Bdncatlonal purpose 

Gift of loan fund for indigent stu¬ 
dents was held valid as charitable 
gift, in view of language of will re- 
quiring application of fund for pur¬ 
pose of obtaining education.—Mor¬ 
gan V. National Trust Bank of 
Charleston, supra. 

Zuterest ou loaus 

Placing in hand of trustee of loan 
fund for indigent students and pro- 
vision for reasonable interest which 
tnterest went to enlargement of 
fund, did not deprive gift of charita¬ 
ble nature.—^Morgan v. National 
Trust Bank of Charleston, supra. 
Svidenoe held competent 

In a suit involving the validity 
of a gift for a student loan fund. 
testimony as to the existence and 
maintenance of a student fund of the 
college was competent.—^Morgan v. 
National Trust Bank of Charleston, 
supra. 

21. Mass.—^Amory v. Trustees of 
Amherst College. 118 N.E. 933, 229 
Mass. 374. 

22. Md.—Mather v. Knight, 123 A. 
109, 143 Md. 612. 

23. R,I. — Rhode Island Hospital 
Trust Co. V. Metcalf, 137 A. 875, 
48 R.I. 411, reargument denied 138 
A. 54. 

11 C.J. p 319 note 42. 

24. R.I.—^Palmer v. Union Bank, 24 
A. 109, 17 B.I. 627. 

25. Mass.—Massachusetts Institute 
of Technology v. Attorney General, 
126 N.E. 521, 235 Mass. 288. 

26. Mass.—Massachusetts Institute 
of Technology v. Attorney Gener¬ 
al, supra. 


27. Mass.—Rotch v. Emerson, 105 
Mass. 431. 

23. N.T.—In re Prasch’s Will, 166 
N.E. 656, 245 N.Y. 174, affirming 
215 N.y.S. 848, 216 App.Div. 797, 
which affirmed In re Prasch’s Es- 
tate, 211 N.Y.S. 635, 125 Misc. 381. 

29. N.Y,—In re Tiffany’s Estate, 285 
N.Y.S. 971. 157 Misc. 873. 

30. Wash.—Peth v. Spear, 115 P. 
164, 63 Wash. 291. 

31. Pa.—Cresson’s App., 30 Pa. 437. 

R. I.—^Almy V. Jones, 21 A. 616, 17 
R.I. 265, 12 L.R.A. 414. 

Wis.TT-Webster v. Morris, 28 N.W. 
353. 66 Wis. 366, 57 Am.R. 278. 

32. U.S.—Field v. Drew Theological 
Seminary, C.C.Del., 41 P. 371. 

11 C.J. p 319 note 48. 

33. Pa,—^Amole's Est., 32 Pa.Super. 
636. 

34. Ind.—^Richards v. Wilson, 112 
N.E. 780, 186 Ind. 335! 

35. lowa.—Wilson v. Independence 
First Nat. Bank, 145 N.W. 948, 164 
lowa 402, 416, Ann.Cas.l916D 481. 

11 C.J. p 319 note 62. 

36. Conn.—Mitchell v. Reeves, 196 
A. 785, 123 Conn. 549. 

37. Mass.—Drury v. Natick, 10 Al- 
len 169. 

N.H.—Sargent v. Cornish, 54 N.H. 18. 

*^Sducatio3i,” as used in relation to 
the law of charitable trusts, "'in¬ 
cludes not only the training and 
development of the mind, but the 
training and development of the 
body.’*—Gibson v. Prye Institute, 193 

S. W. 1059, 1062, 137 Tenn. 452, L.R. 
A.1917D 1062. 

Monoxuent illustrative of mnsic 
Testator’s gift in trust for erection 
of monument illustrative of music 
was for educational purposes, in so 


far as it might stimulate interest 
in music, further a desire for its 
better understanding, and lead peo- 
ple to share in its reflning influences. 
—Rhode Island Hospital Trust Co. 
v. Benedict, 103 A. 146, 41 R.I. 143. 

38. U.S.—Kibbe v. City of Roches- 
ter, D.C.N.Y., 57 P.2d 542. 

lowa.—In re Nugen’s Estate, 272 N. 
W. 638. 

Neb.—In re Secrest's Estate, 191 N. 

W. 663, 109 Neb. 431. 

N.Y.—Camp v. Presbyterian Soc. of 
Sackets Harbor, 173 N.Y.S. 581, 105 
Misc. 139. 

R.I.—Industrial Trust Co. v. City of 
Central Falis, 197 A. 467—Bliven 
v. Borden, 185 A. 239. 

Wis.—In re Mead’s Estate, 277 N.W 
694, rehearing denied 279 N.W. 18 
11 C.J. p 819 note 64. 

Accessory amusements 
Where testator made gift to erect 
building wherein dancing and other 
amusements might be carried on for 
working people of city in connection 
with library and lectures, dancing 
and amusements were merely acces¬ 
sory and auxiliary to purpose of 
trust, which was educational and 
charitable.—Gibson v. Frye Institute, 
193 S.W. 1059, 137 Tenn. 452, KR.A. 
1917D 1062. 

39. Mass.—Eastman v. Allard, 21 N. 
E. 235, 149 Mass. 154. 

40. Conn. — ^Mitchell v. Reeves, 196 
A. 785, 123 Conn. 549. 

ll C.J. p 320 note 56. 

41. Conn.—Mitchell v. Reeves, su¬ 
pra. 

42. Conn.—^Mitchell v. Reeves, su¬ 
pra. 

43. Mass. — Richardson v. Bssex 
Inst., 94 N.E. 262, 208 Mass. 311, 
21 Ann.Cas. 1158. 

11 C.J. p 320 note 57. 


446 



14 C.J.S. 


CEABITIES 


stitution devoted to fine arts,^^ an astronomical ob- 
servatory,^5 an institution on the order of a Chau- 
tauqua,^® or a botanical garden.-^^ However, as the 
gift must be expressly, or by necessary implication, 
for the public benefit, a private museum, or a Ii- 
brary established by private subscription for the use 
of the subscribers, is not a charity.^^^ 

Prizes and medals, A bequest of a fund for the 
giving of prises and medals fbr educational, medi- 
cal, or literary work, or other deeds beneficial to the 
general public, is a valid charitable gift.49 

Detrimental instruction, A devise creating a 


§ 16 

trust fund for the teaching of a certain medical 
doctrine which would be detrimental to the public 
health is void as against public policy.^O 

§ 16. Relief of Poor or Unfortunate 

General gifts for the relief of poor and unfortunate 
persons are for a charitable purpose. 

A gift for the relief or amelioration of the con- 
dition of the poor, or the aged, young, homeless, 
sick, and afilicted, or other persons in unfortunate 
circumstances, is one for a charitable purpose.^i 
The fact that a bequest for the relief of the poor 
of a town also works a benefit to the taxpayers of 


44. U.S.—Simmons v. Fidelity Nat. 
Bank & Trust Co. of Kansas City, 
C.C.A.MO., 64 F.2d 602, certiorari 
denied 54 S.Ct. 64, 290 U.S. 647, 78 
L.Ed. 561—Kibbe v. City of Roches- 
ter, D.C.N.T., 57 F.2d 542. 

—Tarver v. Weaver, 130 So. 209, 
211, 221 Ala. 663, citing Corpus 
Juris. 

Conn.— Mitchell v. Reeves, 196 A. 
785, 123 Conn. 549. 

—^jkicLyman v. Art Ass*n of New- 
port, 154 A. 117, 61 R.I. 273. 

11 C.J. P 320 notes 58, 69. 

Art scliool 

A bequest of money as a fund for 
an art school has been held a be¬ 
quest for a charitable purpose.— 
Herron v. Stanton, 147 N.B. 305, 79 
Ind.App. 683. 

45. Ariz.—^Lowell v. Lowell, 240 P. 
280, 29 Ariz, 138. 

Cal.—Spence v. Widney, 46 P. 463, 5 
Cal.Unrep.Cas. 516. 

46. N.C.—Wachovia Banking & 
Trust Co. V. Ogbum, 107 S.E. 238, 
181 N.C. 324. 

47. Mo.—Lackland v. Walker, 52 S. 
W. 414, 151 Mo. 210. 

48 . Me,—Piper v. Moulton, 72 Me, 
155. 

Mass.—^Drury v. Natick, 10 Allen 
169. 

11 C.J. p 320 note 63. 

49. 111.—Ashmore v. Newman, 18? 
N.E. 1, 350 111. 64. 

Neb.—Hobbs v. Board of Education 
of Northern Baptist Convention, 
253 N.W. 627, 126 Neb. 416. 

N.Y,—In re Judd's -Estate, 274 N.T. 
S. 902, 242 App.Div. 389, reversing 
272 N.Y.S. 674, 161 Misc. 857, and 
affirmed In re Pifth Avenue Bank, 
200 N.B. 2, 143 Misc. 513—In re 
Browning^s Estate, 1 N.T.S.2d 825,- 
165 Misc. 819. 

11 C.J. p 320 note 64. 

50. Homeopathie mediclue 

A devise creating a trust fund to 
promote the teaching of the homeo- 
pathic school of medicine according 
to the doctrine of certain specifled 
books, without perversion or distor- 
tion, which, owing to the advance in 


medical Science, would be detrimen¬ 
tal to the public health, is void as 
against public policy.—In re Hiirs 
Estate, 204 P. 1055, 119 Wash. 62, 
affirmed 207 P. 689, 119 Wash. 62. 

51. U.S.—^Eagan v. Commissioner of 
Internal Revenue, 43 P.2d 881, 71 
A.L.R. 863. 

Cal.—In re De Mars* Estate, App., 
67 P.2d 374. 

Colo.—^In re Schleier*s Estate, 13 P. 

2d 273, 91 Colo. 172. 

D.C.—^Darcey v. 0’Brien, 65 P.2d 599, 
62 App.D.C. 151, citing Corpus 
Juris, certiorari denied 54 S.Ct. 73, 
290 U.S. 658, 78 Ii.Ed. 570. 

111 .—Jansen y. Godair, 127 N.E, 97, 
292 111. 364. 

Kan.—Hollenbeck v. Lyon, 47 P.2d 
63, 64, 142 Kan. 352, 99 A.L.R, 652, 
citing Corpus Juris—^Treadwell v. 
Beebe, 190 P. 768, 107 Kan. 31, 10 
A.L.R. 1359. 

Me.—Bilis V. Pease, 100 A. 146, 116 
Me. 98, L.R.A.1917D 1060. 

Md,—Second Nat. Bank v. Second 
Nat. Bank, 190 A. 215, 219, 171 Md. 
547, quoting Corpus Juris. 

Mass,—^Attorney General v. City of 
Lowell, 141 N.E. 45, 246 Mass. 312 
—^Institution for Savings in Rox- 
bury and its Vicinity v. Roxbury 
Home 'for Aged Women, 139 N.E. 
301, 244 Mass, 583—Sherman v. 
Shaw, 137 N.E, 374, 243 Mass. 257. 
Mich.—Scudder v, Security Trust 
Co., 213 N.W. 131, 238 Mich. 318. 
N.H,—Petition of Madden, 172 A. 435, 
86 N.H, 583—^Roberts v. Corson, 
107 A. 625, 79 N.H. 215, 5 A.L.R. 
1172. 

N.J.—^Rowe V. Rowe, 167 A. 16, 113 
N.J.Eq. 344. 

N.Y.—In re Skuse*s Estate, 1 N.Y.S. 
2d 202, 165 Misc. 554—^In re Up- 
ham*s Will, 289 N.Y.S. 518, 160 
Misc. 126—City Bank Parmers 
Trust Co. V. Bennett, 287 N.Y.S. 
784, 159 Misc. 779. 

R.L—^Wood V. Hartigan, 195 A. 507— 
City of Providence v. Payne, 134 
A. 276, 47 R.I. 444. 

Va.—^Pirkey v. Grubb*s Ex’r, 94 S.E. 

344, 122 Va. 91. 

11 C.J. p 315 note 1. 
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G-ifts held for charitable purposes 

(1) To provide medical aid for 
poor suffering from cancer or tuber¬ 
culosis.—Rishel V. McPherson Coun- 
ty, 253 P. 586, 122 Kan. 741, rehear- 
ing denied 255 P. 979, 123 Kan. 414 
and opinion adhered to 257 P. 939, 
124 Kan. 31—Treadwell v. Beebe, 190 
P. 768, 107 Kan. 31, 10 A.L.R. 1359. 

(2) To promote best Interests of 
sewing girls in Boston.—Bowditch v. 
Attorney General, 134 N.E. 796, 241 
Mass. 168, 28 A.L.R. 713. 

(3) For a newspaper^s charity 
known as “the 100 neediest cases.“— 
In re Skuse*s Estate, 1 N.Y.S.2d 202, 
165 Misc. 554. 

(4) For aid for flood sufferers.— 
Kerner v. Thompson, 13 N.B.2d 110, 
293 IlLApp. 454. 

(5) For a “fresh air fund.”—^While 
V. City of Newark, 103 A. 1042, 89 
N.J.Eq. 5. 

(6) For the relief of needy au- 
thors.—Authors Club v. Kirtland, 
288 N.Y.S. 916, 248 App.Div. 82. 

(7) Bequest to City for aid of per¬ 
sons temporarily in need of charita¬ 
ble assistance, notwithstanding a 
subsequent clause of will referring 
to fund as loaned to the city.—^At- 
torney General v. City of Lowell, 141 
N.E. 45. 246 Mass. 312. 

(8) Other examples see 11 C.J, p 
315 note 1 [a]. 

Altemative bequest 
. Legacy with wish of testatrix that. 
it’ be given to worthy poor if not 
needed by legatee, created a charita¬ 
ble trust.—^Petition of Madden, 172 
A. 435, 86 N.H. 583. 

Betired teachers 

(1) A gift to provide a loan for 
retired teachers having an incurable 
progressive disease is for a charita¬ 
ble purpose.—^In re Howells’ Estate, 
261 N.Y.S. 859, 146 Misc. 169, modify- 
ing 260 N.Y.S. 598, 145 Misc. 557. 

(2) A gift to a teacher’s retire-» 
ment fund, however, is not for a 
charitable purpose.—In re Carpenter, 
134 A. 16, 47 R.I. 461, 47 A.L.R. 60. 
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the town does not change the charitable nature of 
the gift .®2 

Founding and maintenance of charitable institii- 
fions. Gifts for the purpose of establishing or 
maintaining hospitals, asylums, public homes, or 
like institutions for the benefit of the sick, injured, 
aged, infirm, insane, needy, homeless, orphaned, 
friendless, or other per sons in un fortunate circum- 


stances, are for a purpose recognized by the courts 
as charitable,^^ A gift for such a purpose is not 
invalid as a public charity because it does not im- 
pose poverty as a condition to the receipt of its 
benefits,^^ or because the inmates capable of so do> 
ing are expected to contribute to its support and de- 
velopment.°5 

Oppressed or hacktvard people, Gifts in the aid 


52. Conn.—Strong’s App., 37 A. 395, 
6S Conn. 527. 

11 C.J. p 315 note 2. 

53. U.S.—-Gredig v. Sterling. C.C.A. 
Tex., 47 F.2d 832, certiorari denied 
52 S.Ct. 13, 284 U.S. 629. 76 UEd. 
535. 

Cal.—0’Hara v. Grand Lodge, I. O. 
G. T. of State of California, 2 P.2d 
21, 213 Cal. 131—In re Wood’s Es- 
tate, 292 P. 144. 108 Cal.App. 694— 
Din^^ell v. Seymour. 267 P. 327, 
91 Cal.App. 483. 

Conn.—Eccles v. Rhode Island Hos- 
pital Trust Co.. 98 A. 129. 90 Conn. 
592. 

D.C.—Gralf V. Wallace, 32 F.2d 960, 
59 App.D.C. 64, certiorari denied 
50 S.Ct. 32, 2S0 U.S. 579, 74 L.Ed. 
629. 

111.—Continental Illinois Nat. Bank 
& Trust Co. V. Harris, 194 N.E. 
250, 254, 359 111. 86, quoting Corpus 
Juris— Farm ers’ & Mechanics 

Bank v. Griffith, 185 N.E. 854, 852 
111 , 323—Skinner v. Northern Trust 
Co., 123 N.E. 2S9, 288 111. 229, 

Ind,—Barr v. Geary, 142 N.E. 622, 
82 Ind.App. 5. 

Kan.—Nuns of Third Order of St. 
Dominic v. Tounkin, 235 P. 869, 
871, 118 Kan. 554, quoting Corpus 
Juris. 

Me.—Stevens v. Smith, 183 A. 344, 
134 Me. 175. 

Md,—Second Nat. Bank v. Second 
Nat. Bank, 190 A. 215. 

Mass.—Frazier v. Merchants Nat. 
Bank of Salem, 5 N.E.2d 550—Inst. 
for Savings v. Roxhury Home for 
Aged Women, 139 N.E. 301, 244 
Mass. 583—^Boston Safe Deposit & 
Trust Co. V. Attorney General, 125 
N.E. 392, 234 Mass. 261. 

Mo.—^Nicholas v. Evangelical Dea- 
coness Home and Hospital, 219 S. 
W. 643, 261 Mo. 182. 

j^eb.—^Allebach v. City of 3?Viend, 226 
N.W. 440. 441, 118 Neb. 781. 
j—caldwell Nat. Bank v. Rickard, 
143 A, 745, 103 N.J.Bq. 516—Mc- 
Cran v. Kay, 115 A. 649, 93 N.J.Eq. 
352. 

Nf.Y.—^In re Frasch’s Will, 156 N.E. 
656, 245 N.Y. 174, affirming 215 N. 
Y.S. 848, 216 App.Div. 797, which 
affirmed In re Frasch’s Estate, 211 
N.Y.S. 635, 125 Misc. 381—Butter- 
worth V. Keeler, 114 N.E. 803, 219 
N.Y. 446. affirming 154 N.Y.S. 744, 
169 App.Div. 136—In re Mac Do w- 
eirs Will, 112 N.E. 177, 217 N.Y. 


454, L.R.A.1916E 1246, Ann.Cas. 

1917E 853, reversing 156 N.Y.S 
3S7, 170 App.Div. 245, vrhich af¬ 
firmed 153 N.Y.S. 653, 89 Misc. 323 
N.C.—Hass V. Hass, 143 S.E. 541, 195 
N.C. 734. 

Pa.—In re Channon's Estate. 109 A. 
756, 266 Pa. 417. 

Vt.—Boyce v. Sumner, 124 A. 853, 
97 Vt. 473. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 
2d 403, 174 Wash. 19. 

11 C.J. p 315 note 3. 

Gifts held for charitable purposes 
<1) For maintenance of “free rest 
for vrhite, Protestant, female teach- 
ers.”—^Averlll v. Dewis, 138 A. 815, 
106 Conn. 582. 

(2) For a horne for the support 
and care of farmers.^—Continental Il¬ 
linois Nat. Bank & Trust Co. v. Har¬ 
ris, 194 N.E. 250. 359 111. 86. 

(3) For a horne for homeless boys. 
—^Farmers’ and Mechanics' Bank v. 
Griffith, 185 N.E. 854, 352 111. 323. 

(4) For a horne for unmarried 
working girls who are abused at 
horne after the death of their 
parents.—In re Kelley's Will, 245 N. 
Y.S. 294, 138 Misc. 190. 

(5) To construet hospital and 
treat charity patients suffering "w-ith 
cancer.—Bank of Commerce & Trust 
Co. V. Banks, Tenn., 29 S.W.2d 658, 
69 A.L.R. 1353, denying rehearing 28 
S.W.2d 340, 161 Tennu 11, 69 AD.R. 
1353. 

(6) For a home for good Christian 
women sixty years of age and over, 
residents of Vermont and of Ameri¬ 
can lineage for two generations.— 
Boyce v. Sumner, 124 A. 853, 97 Vt. 
473. 

(7) Other examples see 11 C.J. p 
315 note 3 [a]. 

JSxisteuce of other hospitals uo bar 
Tex,—Jones’ Unknown Heirs v. Dor- 
chester, Civ.App,, 224 S.W. 596, 
dismissed for want of jurisdiction. 

Not charitable per se 
A hospital cannot be the subject 
of a valid charitable trust unless 
terms of trust instrument require 
that hospital be operated wholly or 
at least in substantial part for gra- 
tuitous relief of its patients, since a 
hospital is not a “charitable institu- 
tion“ per se.—Trust Co. of Georgia 
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V. Williams, 192 S.E. 913, 184 Ga. 
706. 

Provision for free beds 

Provision for as many free beds in 
hospital as financial condition per- 
mits did not destroy charitable char¬ 
acter of trust.—Dingwell v. Sey- 
mour, 267 P. 327, 91 Cal.App. 483. 

54. Cal.—^Dingwell v. Seymour, 267 
P. 327, 91 Cal.App. 483. 

111.—Continental Illinois Nat. Bank 
& Trust Co. V. Harris, 194 N.E. 
250, 359 111. 86—Hart v. Taylor, 
133 N.E. 857, SOI 111. 344. 

Ind.—Barr v. Geary, 142 N.E. 622, 
82 Ind.App. 5. 

Kan.—Nuns of Third Order of St. 
Dominic v. Younkin, 235 P. 869, 
118 Kan. 554. 

11 C.J. p 316 note 4. 

Trust held not iuvalidated by res- 
ervations and provisions.—Graham 
V. Bergin, 18 Ohio App. 35. 

55. Cal.—Dingwell v. Seymour, 267 
P. 327, 91 Cal.App. 483. 

Ga.—Trust Co. of Georgia v. Wil¬ 
liams, 192 S.E. 913, 184 Ga. 706. 
111.—Continental Illinois Nat. Bank 
& Trust Co. V. Harris, 194 N.E. 
250, 359 111. 86—Morgan v. Na¬ 
tional Trust Bank of Charleston, 
162 N.E. 888, 331 111. 182—Hart v. 
Taylor, 133 N.E. 857, 301 111. 344— 
Congregational Publishing Society 

V. Board of Review, 125 N.E. 7, 
290 111. 108. 

Kan.—Nuns of Third Order of St. 
Dominic v. Younkin, 235 P. 869, 
118 Kan. 554. 

Mass.—Roosen v. Peter Bent Brig- 
ham Hospital, 126 N.E. 392, 235 
Mass. 66, 14 A.L.R. 563. 

Mo.—^Nicholas v. Evangelical Dea- 
coness Home and Hospital, 219 S. 

W. 643, 261 Mo. 182. 

Pa.—In re Channon’s Estate, 28 Pa. 
Dist 479, affirmed 109 A. 756, 266 
Pa. 417. 

11 C.J. p 316 note 6. 

hiEaiuteuauce charges consistent 
Because a trust created by will, 
giving the residue for establishing 
a public hospital for treatment of 
white and colored patients, is a 
charitable trust, it does not neces- 
sarily follow that the benefits of the 
institution are to be enjoyed gra- 
tuitously; absence of a provision for 
maintenance is inconsistent with a 
purpose that treatment be free, and 
consistent with self-support.—Har- 
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of captives, prisoners, or slaves,^^ protect citi- 
zens of African descent in their civil rights and to 
prevent discrimination against them,57 or for the 
civilization and improvement of certain Indian 
tribes,®^ are generally considered to be for char- 
itable pnrposes. 

Gift to or for poor rclafions. A gift to poor re- 
lations or for their' benefit is a private gift, al- 
though it would prevent their becoming a public 
charge;59 but a gift may constitute a public char- 
ity and not a private trust, where it provides for 
the poor generally and gives a preference to rela- 
tives of the donor.^O It has been held, however, 
that at common law dispositions in favor of poor 
relations are to be ranked among charitable uses 
whenever they seem to have been treated as such 
by the testator.®^ 

§ 17. Religion 

A gift for a religious purpose is one for a charitabie 
purpose. 


It is a general rule that a gift for a religious 
purpose is one for a charitable purpose and in 
determining the validity of a charity, there is no 
distinction between the promotion of “piety"’ and 
of “religion,” the two words being synonymous,^^ 
although in a few jurisdictions, as discussed in § 
18, the courts use the term “pious uses” in relation 
to gifts of this character. As the term “church” 
imports an organization for religious purposes, a 
gift to a church or a church society by name, with- 
out declaration or restriction as to the use to be 
made of the subject matter of the gift, must be 
deemed to be a gift for the promotion of the pur¬ 
poses for which the church was organized and, 
therefore, to be a gift for a charitable purpose and 
to be valid if the other elements of a valid charita¬ 
ble gift exist.®^ Provided the tenets of the particu- 
lar sect are not adverse to all religion, or subversive 
to all morality, the fact that a gift which is other- 
wise valid as being for a religious purpose is in- 
tended to aid or benefit a particular sect or denom- 


ter V. Johnson, 115 S.E. 217, 122 S. 
€. 96, 

se. Mass.—Jackson v. Phillips, 14 
Allfen 539. 

11 C.J. P 316 notes 6-11. 

S7. Pa.—^Lewis’ Est., 25 A. 878, 152 
•Pa. 477. 

S». Pa,—Magill v. Brown, 16 F.Cas. 

No.8,952, Brightly 346. 
se. Ind.—Reasoner v. Herman, 134 
N.B. 276, 191 Ind. 642. 

Mass,—^Kent v. Dunham, 7 N.B. 730, 
142 Mass. 216, 65 Am.R, 667. 

•60. 111.—Continental Illinois Nat. 
Bank & Trust Co. v. Harris, 194 
N.B. 250, 359 111. 86. 

11 C.J. p 316 note 16. 

•ei. N.T.—In re Molieris Estate, 178 
N.Y.S. 682. 

Accurate draft of instrumeut neces- 
sary 

There is no principle of public pol- 
icy prohibiting the foundation of a 
public charity by way of trust to 
care for the poor relations of the 
founder, if the conveyance or limita- 
tion is drafted accurately in a tech- 
nical way,—In re Molieris Estate, 
178 N.Y.S. 682. 

•62. Cal.—In re Lubin^s Estate, 199 
P. 15, 16, 186 Cal. 326, citihg Cor¬ 
pus Juris—In re De Mars’ Estate, 
App., 67 P.2d 374. 

Conn.—Cheshire Bank & Trust Co. v. 
Doolittle, 155 A. 82, 113 Conn. 231 
—City National Bank v. City of 
Bridgeport, 147 A. 181, 109 Conn. 
629—First Congregational Soc. of 
Bridgeport v. City of Bridgeport, 
121 A. 77, 99 Conn. 22. 

Del.—Hutton v. St. Paul Brother- 
hood of People’s Church of Dover, 
178 A. 584, 20 Del.Ch. 584—Dela- 
14C.J.S.-29 


ware Land & Development Co. v. 
First and Central Presbyterian 
Church of Wilmington, Del., 147 A. 
165, 16 Del.Ch. 410—^Trustees of 
Methodist Episcopal Church of 
Milford V. Williams, 96 A. 795, 6 
Boyce 62. 

Kan.—Barnhart v. Bowers, 57 P.2d 
60, 62, 143 Kan. 866, citing Corpus 
Juris. 

Me.—Bates v. Schillinger, 145 A 395, 
128 Me. 14. 

Mo.—^Harger v. Barrett, 5 S.W.2d 
1100, 319 Mo. 633. 

Neb.—Stork v. Schmidt, 261 N.W. 
552, 554, 129 Neb. 311, quoting Cor¬ 
pus Juris. 

N.J,—^First Camden Nat. Bank & 
Trust Co. V. Collins, 160 A. 848, 
110 N.J.Eq. 623, reversed on other 
grounds 168 A. 276, 114 N.J.Eq. 
59—Hewitt v. Camden County, 146 
A. 881, 7 N.J.Misc. 528. 

N.M.—Board of Education of City of 
Albiiquerque v. School Dist. No. 5 
of Bernalillo County, 157 P. 668, 
21 N.M. 624. 

N.Y.—^In re Durbrow’s Estate, 157 
N.B. 747, 245 N.Y. 469, reversing 
In re Clayton, 218 N.Y.S. 325, 218 
App.Div. 317—^In re Winburn’s 
Will, 247 N.Y.S. 584, 139 Misc. 5— 

. Van De Bogert v. Reformed Dutch 
Church of Poughkeepsie, 220 N.Y. 
S. 50, 128 Misc. 603, affirmed 220 
N.Y.S. 58, 219 App.Div. 220—^In re 
Allen’s Will, 181 N.Y.S. 398, 111 
Misc. 93, affirmed 194 N.Y.S. 913. 

Ohio.—Morrow v. Dirlam, 22 Ohio N. 
P.,N.S,. 565, affirmed 131 N.E. 365, 
102 Ohio St. 279. 

Pa.—Canovaro v. Brothers of Order 
of Hermits of St. Augustine, 191 
A. 140, 326 Pa. 76—^In re Becker’s 

; Bstate, 28 Pa.Dist. 695. 
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R.I.—Todd V. St. Mary's Church, 
Portsmouth, 120 A 577, 45 R.I. 
228. 

11 C.J. p 320 note 66. 

“The advancement of religion has 
ever been held to be one of the Prin¬ 
cipal divisions of charitable trusts.” 
—In re Durbrow's Estate, 157 N.E. 
747, 748, 245 N.Y. 469, reversing In 
re Clayton, 218 N.Y.S. 325, 218 App. 
Div. 317. 

^ N.H.—Glover v. Baker, 83 A. 
916, 76 N.H. 393. 

64. Fla.—Montgomery v. Carlton, 
126 So. 135, 99 Fla. 152. 

Ky.—Goode's Adm’r v. Goode, 38 S. 

W.2d 691, 238 Ky. 620. 

La.—Succession of Marion, 112 So. 
667, 163 La. 734. 

Me.—^Bates v. Schillinger, 145 A. 395, 
128 Me. 14. 

Mass.—^McNeilly v. First Presbyte¬ 
rian Church in Brookline, 137 N.E. 
691, 243 Mass. 331. 

N.Y.—^In re Johnson’s Bstate, 265 N. 
Y.S. 395, 148 Misc. 218—In re Wil- 
ber's Estate, 262 N.Y.S. 515, 146 
Misc. 163, affirmed In re Wilber’s 
Ex'r, 258 N.Y.S. 978, 236 App.Div. 
747. 

Or.—^In re Smith’s Estate, 25 P,2d 
924, 144 Or. 561. 

R.I.—Buchanan v. McLyman, 153 A 
304, 51 R.I. 177. 

Tex.—^Allred v. Beggs, 84 S.W.2d 223, 
125 Tex. 584, affirming Beggs v. 
Allred, Civ.App., 73 S.W.2d 599. 

11 C.J. p 321 note 70. 

AnxLuity gifts snstaiued- 
The gift to the Trinity Episcopal 
Church of one hundred fifty dollars 
per annum for a period of ten years, 
and to the M:en's Club of Trinity 
Parish of one hundred dollars per 
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ination, or to promote the spread of its doctrines, 
does not prevent it from being for a charitable pur- 
pose.^s However, where a general charitable in- 
tent is shown to be lacking by the specific provi- 
sions of the grant, the gift will be held void.^® 

§ 18. — Particular Religious Purposes 

Gifts for the furtherance of purposes for which a 
church or religious organization exists, such as for the 
aid of its ministry, the erection and maintenance of 
church buildings, the aid of Sunday schools or mission- 
aries, the circulation of religious literature, or for the 
saying of masses, are in general deemed charitable. 

From ancient times a pious use Fas been consid- 
ered a charitable use.®*^ As is the case in jurisdic- 
tions where the courts look at such gifts as being 
for “religious” purposes, as shown in § 17, so in 


jurisdictions where the courts use the term “pious” 
uses or purposes, a gift to a church generally is 
deemed to be made for the promotion of the pious 
purposes for which the church exists and conse- 
quently to be a gift for a pious purpose.®^ Gifts to 
a priest or minister in his public office for use by 
him for religious purposes are charitable.®^ 

Gifts are not prohibited as superstitious if they 
are for the observance of any ceremonial, the effi- 
cacy of which is recognized by the church of which 
the donor is a member, as no religious observances 
can be deemed, as a matter of law, superstitiousJO 
Accordingly, gifts for the saying of masses are gen¬ 
erally considered for a charitable purpose and hence 
are valid as to purpose,*^^ but in other jurisdictions 
a gift for the saying of masses for the repose of the 


annum for a period of five years, 
may be sustained as gifts in the na¬ 
ture of an annuity, or trust in favor 
of charity.—In re Allen’s Will, 181 
N.T.S. 39S, 111 Uisc. 93. affirmed 194 
N.Y.S. 913. 

TXse “for” society 

Bequest of money to be used *^for" 
church society implied use for pur¬ 
pose of society, and therefore be¬ 
quest was Tvholly charitable, even 
though there was no restriction as to 
use of fund.—Bates v. Schillinger, 
145 A. 395, 128 Me. 14. 

sa, Conn.—Bridgeport-Clty Trust 
Co. V. Bridgeport Hospital, 179 A. 
92, 120 Conn. 27—City Nat. Bank 
V. City of Bridgeport, 147 A. 181, 
109 Conn. 529. 

N.Y.—In re Winburn’s Will, 247 N. 

Y.S. .584, 139 Misc. 5. 

Ohio.—First German Reformed 

Church V. Weikel, 7 Ohio N.P.,N,S., 
377. 

11 CJ. p 321 note 71. 

Crift to prepare minister 
Owner of property may give it on 
trust to maintain and inculcate any 
doctrine of Christianity or to pro¬ 
mote and extend any particular 
Christian denomination by training 
of ministers to preach its tenets, 
such gift constituting a charity, 
which will be upheld and protected. 
—Trustees of Andover Theological 
Seminary v. Visitors of Theological 
Inst. in Phillips Academy in Andov¬ 
er, 14S N.B. 900, 253 Mass. 256, j 

Astrologer, sorcerer, charlatan, 
mind reader, crystal gazer, and 
worker of magic or legerdemain, are 
not persons practicing benevolence 
or charity as inherent part of their 
occupations, within law respecting 
charitable gifts.—In re Carpenter’s 
Estate. 297 N.Y.S. 649, 163 Misc. 474. 

60.' Charitable intent lacMng 
Under a will devising residence to 
niece for life and thereafter to 
church, conditioned on family por- 


traits being kept in place, it was 
held that no general charitable in¬ 
tent was indicated.—^Ward v. Worth- 
ington, 162 N.E. 714; 28 Ohio App. 
325. 

07. Mo.—Strother v. Barrow, 151 S. 
W. 960, 246 Mo. 241. 

Xn IDonisiana 

(1) Uonations or legacies for pious 
uses are deemed to be those which 
are destined to some work of piety 
or object of charity, and have their 
motive independent of the considera- 
tion which the merit of the donee or 
legatee might procure to them.—Til- 
ton’s Succ., 03 So. 99, 133 La. 485. 

(2) They are viewed w’ith special 
favor by the law, and with double 
favor on account of their motives 
for sacred usages, and their ad- 
vantage to the public weal.—Tilton's 
Succ., supra—^11 C.J. p 321 note 76. 

<3) Indeed, in this state the term 
“pious uses” is griven a very broad 
meaning. It includes not only the 
encouragement and support of pious 
and charitable institutions, but also 
those in aid of education and the ad- 
vancement of science and the arts.— 
Villa’s Succ., 61 So. 765, 132 La. 714. 
11 C.J. p 321 note 78. 

68 . La,—^PercivaPs Succ., 68 So. 409, 
137 La. 203, 207. 

11 C.J. p 321 note 81. 

60. Del.—^Monaghan v. Joyce, 103 A. 

5S2, 12 Del.Ch. 28. 

11 C.J. p 323 note 4. 

In. Bngland, it would seem, that 
forinerly courts disallowed trusts in 
favor of the Catholic or Jewish reli- 
gion as being inimica! to the es- 
tablished religion and settled policy 
of the government.—Gass v. Whil- 
hite, 2 Dana, Ky., 170, 26 Am.D. 446. 

70, Cal.—In re Lennon, 92 P. 870, 
152 Cal. 327. 125 Am.S.R. 58, 14 
Ann:Cas. 1024 and note. 

N.Y.—Holland v. Alcock, 16 N.E. 305, 
108 N.Y. 312, 2 Am.S.R. 420. 
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71. Cal.—In re Hamilton’s Estate, 
186 P. 587, 181 Cal. 758, distin- 
guishing In re Lennon, 92 P. ‘870, 
152 Cal. 327, 125 Am.S.R. 58, 14 
Ann.Cas. 1024, on the ground that 
that decision was based on the 
proposition that the bequest was 
for the benefit of the testator 
alone, which was a question of 
fact not controlling the present 
decision. 

Ky.—Obrecht v. Pujos, 268 S.W. 664, 
206 Ky. 751. 

Mo.—Minturn v. Conception Abbey, 
61 S.W.2d 352, 227 Mo.App. 1179. 
N.J.—Moran v. Kelley, 124 A. 67, 95 
N.J.Eq. 380, affirmed 126 A. 924, 
96 N.J.Eq. 699. 

N.Y.—Morris v. Edwards, 124 N.E. 
724, 227 N.Y. 141, modifying In re 
Morris, 175 N.Y.S. 913, 188 App, 
Div. 894—In re Semenza's Will, 
288 N.Y.S. 556, 159 Misc. 4S7—In 
re Stephen’s Estate, 269 N.Y.S, 
614, 150 Misc. 27—In re McArdle’s 
Will, 264 N.Y.S. 764, 147 Misc. 876 
—In re Cunningham’s Estate, 249 
N.Y.S. 439, 140 Misc. 91—In re 
Werrick’s Estate, 239 N.Y.S. 740, 
135 Misc. 876—In re Beck's Es¬ 
tate, 225 N.Y.S. 187, 130 Misc. 765 
—In re Welch, 172 N.Y.S. 349, 105 
Misc. 27. 

11 C.J. p 322 notes 90, 91. 

Corpus J‘uris test has been refer- 
red to as containing the authorities 
on this subject.—Rutherford v. Ott, 
173 P. 490, 491, 37 Cal.App. 47. 

Admissibility of evideuce 
On the issue as to whether gifts 
for masses to be said for the repose 
of the souls of the testator and 
others are gifts for charitable uses. 
evidence as to the character and ob- 
jects of the ceremonial of the mass 
according to the doctrine of the Ro- 
man Catholic church and also as to 
the rule of the church as to the of- 
ferings for masses is admissible.— 
In re Hamilton’s Estate, 186 P.‘ 587, 
181 Cal. 758. 
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soul 6f a' deceased person is not considered a char- 
ity, in that it is not for a general religious purpose 
or for the benefit of the public or any considerable 

portion thereof 

Aid of ministry, While the rule is otherwise as 
to a personal gift to or for a minister,^3 gifts for 
a minister or ministers as such, or for the mainte- 
nance of preaching, are for- a valid charitable »pur- 
pose.*^^ Likewise, a gift for the support of a ser- 
mon or a course of sermons is one for a charitable 
purpose.*^® A devise to a religious group to be used 
for the support of old and needy ministers of a cef- 
tain denomination is for a charitable purpose.*^® 

Erection and maintenance of chiirch property. 
Gifts for charitable purposes include gifts for the 
erection, maintenance, and repair of church build- 


ings, and the conveyance of land for the purpose 
of furnishing a site therefor.'^'^ More specifically, • 
gifts for erecting, maintaining, or keeping in repair 
any part of a church edifice, such as a chancel or 
spire,^^ the pulpit,^^ a window or monument there- 
in,^® a grotto,3i or memorial chapels,^^ ^re charita¬ 
ble, as is also a gift of land^or of a building, or for 
the purchase, maintenance, or repair of a building, 
for a parsonage.33 It is no objection to the execu- 
tion of a gift for the erection of a place of worship 
that a building is already provided for such reli¬ 
gious society and is held by other trustees.^^ 

Missionary purposes. The courts have frequently 
held that gifts to horne or foreign missions, or to 
missionary societies, or for missionary purposes, are 
for a charitable purpose.35 


Beauest to aroWsliop 
Where a bequest is left to an arch- 
bishop, with a request that masses 
be said in particular churches within 
his jurisdiction, the obligation of the 
archbishop is one as to disposition 
and use of the money and sttch be¬ 
quest is for a religious purpose. Ac- 
cordingly a will, giving the residue 
of testator's estate to ‘*W., Arch¬ 
bishop of Dublin, Ireland, and I re¬ 
quest that masses be offered for the 
repose of my soul,” in certain named 
churches in Dublin, created a preca- 
tory trust.—^In re Hamilton’s Estate, 
supra. 

72- Ala.—^Pestorazzi v. St. Joseph’s 
Cathplic Church, 18 So. 394, 104 
Ala. 327, 53 Am.S.H. 48, 26 L.R.A. 
360. 

lowa.—^Moran v, Moran, 73 N.W. 617, 
104 lowa 216, 66 Am.S.R. 443, 39 
L.R.A. 204. 

11 C.J. p 322 notes 89, 92. 

Tuneral expenses 

A bequest for masses, 'which was 
not in any form charitable, has been 
sustained by directing that it be 
paid by the executor in the same 
manner as funeral, expenses.—rChel- 
sea Nat. Bank v. Our Lady Star of 
the Sea, Atlantic City, N.J., 147 A. 
470, 105 N.J.Eq. 236. 

Yalid as gift 

A bequest of funds for religious 
Services in memory of certain per- 
sons to a certain priest, may be re- 
ceived by such priest, since a gift 
for that purpose is valid. 

Pa.—Seiberfs Appeal, 6 A. 105, 3 Pa. 
Cas. 412. 

R.I.—Slattery v. Ward, 119 A. 755, 
45 RI. 54. 

73. Md. -- Methodist Episcopal 
Church V. Smith, 56 Md. 362. 

Pa.—In re ParrelPs Estate, 1 Pa. 

Dist. &,Co. 128. 

11 C.J. p 323 note 14. 

74. N.Y.—In re Edge's Estate, 288 
N.T.S., 437, 159 Misq. ^505—In re 


Beirs Will, 253 N.Y.S. 118, 141 
Misc. 720. 

N.C.—Holton V. Elliott, 138 S.E. 3. 

193 N.C. 708. 

,11 C.J. p 323 note 15. 

75. Mass.—McAlister v. Burgess, 37 
N.E. 173, 161 Mass. 269, 24 L.R.A. 
158—^Atty.-Gen. v. Trinity Church, 
9 Allen 422—^Atty.-Gen. v. Federal 
St. Meeting-House, 3 Gray. 1. 

75. Mo.—^Buckley v. Monck, 187 S. 
W. 31. 

N.Y.—In re Edge’s Estate, 288 N.Y. 

S. 437, 159 Misc. 505. 

Tenn.—Rogers v. Baldridge, 76 S.W. 
2d 655, 18 Yenn.App. 300. 

77. Del.—Delaware Land & Devel- 
opment Co. v. First and Central 
Presbyterian Church of Wilming- 
ton, Del., 147 A. 165, 1$ Del.Ch. 

. 410. 

Ky.—Obrecht v. Pujos, 268 S.W. 664, 
206 Ky. 761. 

Mass.—Crawford v, Nies, 113 N.E. 

408, 224 Mass. 474. ' • 

Mo.—Harger v. Barrett, 5 S.W.2d 
1100, 319 Mo. 633. 

N.H.—Gagnon v. Wellman, 99 A. 786, 
78 N.H. 327. 

N.Y.—In re Briglin^s Will, 203 N. 

Y.S. 646, 208 App.Div. 511. 

11 C.J. p 323 note 5. 

In Virginia, it is held that a code 
provision that conveyances and de- 
vises which have been made and 
conveyances which shall hereafter 
be made to charitable uses shall be 
valid does not authorize a bequest 
of .money to be expended in building 
a church at a specified place.—Sea- 
burn v. Seaburn, 16 Gratt. 423, 56 
Va- 423. , 

78. Ga.—Kelley v. Welborn, 35 S.E. 
636, 110 Ga. 540. 

79. U.S.—Jones v. Habersham, Ga., 
2 S.Ct. 336, 107 U.S. 174, 27 L.Bd. 
401. 

80. Pa.—In re Becker's Estate, 28 
Pa.Dist. 695. . 

• 451 


81. lowa.—Sisters of Mercy of Ce¬ 
dar Rapids v. Lightner, 274 N.W. 
86 . 

82. N.Y.—In re Atkinson^s Will, 197 
N.Y.S. 831. 120 Misc. 186. 

83. Del. — Trustees of Methodist 
Episcopal Church of Milford v. 
Williams, 9.6 A. 795, 6 Boyce 62. 

Ohio. — First German Reformed 
Church V. Weikel, 7 Ohio N.P.,N.S., 
377. 

11 C.J. p 323 note 10. 

84. Mass. — Attorney General v. 
Armstrong, 120 N.E. 678, 231 Mass. 
196. 

85. Conn.—Cheshire Bank & Trust 
Co. V. Doolittle, 155 A. 82, 113 
Conn. 231, 

Me.—Prime v. Harmon, 113 A. 738, 
120 Me. 299. 

Minn.—Lundquist v. First Evangeli- 
cal Lutheran Church, 259 N.W. 9, 
193 Minn. 474. 

Mo.—Cummings v. Dent, 189 S.W. 
1161. 

Neb.—Gould v. Board of Home Mis¬ 
sions, 167 N.W. 776, 778, 102 Neb. 
526, citing Corpus Juris. 

11 C.J. p 324 note 18. 

Gift to a church society, which 
fits up missionary boxes, containing 
clothing and other useful articles 
for the families of missionaries, is 
for a charitable purpose.—^Brinsmade 
V. Beach, 119 A. 233, 98 Conn. 322. 

In Virginia, the provisions of Code 
1919 § 587, validating gifts for edu- 
cational purposes “and every gift, 
grant, devise or bequest hereafter 
made for charitable purposes,” do 
not apply to gifts for religious pur¬ 
poses, and hence cannot validate be¬ 
quest of money to be administered 
by named pastor, who should pay in- 
terest drawn by money to “the Meth¬ 
odist Church South for missionary 
Work where he thinks it will do the 
greatest good,”—^Moore v. Perkins, 
192 S.E, 806. 
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Sunday scliool purposes, Gifts for Sunday school 
purposes are charitable in nature but a gift for 
the purpose of making Christmas presents to the 
scholars of a certain Sunday school has been held 
not a charitable gift.S7 

Circuldtion of religious literature. Gifts for the 
printing, circulation, and distribution of bibles or 
other religious literature are for a charitable pur¬ 
pose,although it has also been held that a gift 
for the distribution of bibles which does not ex¬ 
clude the possibility of a distribution for profit is 
not for a charitable purpose.^^ 

Publication of newspaper, A gift to the board of 
directors of the First Church of Christ Scientist in 
Boston, Massachusetts, to be used in the interest of 
the Christian Science Monitor, an international 
newspaper, has been held to be for a charitable pur¬ 
pose.®® 

Maintenance of Young Men*s Christian Associa- 
tion. The object of a gift is a charitable one in a 
legal sense when it is for the purpose of assisting 
in the formation and maintenance of a young men*s 
christian association.®^ 

§ 19. Other Purposes 

In addition to the purposes aiready discussed, many 


others wldely variant In character but alike In the aim 
of betterment to mankind have been held to be charitable. 

Various gifts, in addition to those discussed in 
the preceding sections, have been held to fall with- 
in the requirements, as aiready set forth in § 12, of 
gifts for charitable purposes. Accordingly, gifts 
for the promotion of peace,®^ for the promotion of 
temperance by suppressing the liquor traffic,®® to 
provide for the mental, moral, and physical well- 
being of war veterans,®^ for a fire department relief 
association,®5 for the relief of flood sufferers,®® for 
Memorial Day purposes,®*^ for the improvement of 
the cultivation of vegetables and the extension of 
their use,®® a grant of land to be used for holding 
agricultural exhibition fairs and other legitimate 
amusements,®® or a gift seeking the honest en- 
forcement of municipal contracts and to investigate 
City affairs^ has been held to be for charitable 
purposes. Also a gift is for a charitable purpose 
when it is intended to relieve the suffering or to 
increase the comfort and enjoyment of animals,^ 
even though there is a possibility that the means 
provided for the carrying out of the gift may bene¬ 
fit not only animals use fui to man but also animals 
or birds not useful to him.® A gift to promote im- 
provements in the structure and methods of govern- 
ment with a view to encourage efficiency and popu- 


86. Md. — Eutaw Place Baptist 
Church V. Shively, 10 A. 244, 67 
Md. 493, 1 Am.S.R. 412. 

11 C.J. p 324 note 19. 

87. N.J.—Goodell v. Union Assoc., 
29 N.J.Eq. 32. 

88. B.I.—Kelly V. Nichols, 21 A. 906, 
17 R.I. 306, 25 A. 840, 18 R.L 62, 
19 L.R.A, 413. 

11 C.J. p 324 note 21. 

89. Cal.—^In re Vance*s Estate, 4 P. 
2d 977, IIS CaLApp. 163. 

90. Or.—^In re Smith^s Estate, 25 P. 
2d 924, 144 Or. 561. 

91. Mass.—Little v. City of New- 
buryport, 96 N.E. 1032, 210 Mass. 
414, Ann.Cas.l912D 425. 

Pa.—Pa. V. Y. M. C. A., 17 A. 476, 
125 Pa. 572. 

Tenn.—Gihson v. Prye Institute, 193 
S.W. 1059, 137 Tenn. 452, L.R.A. 
1917D 1062. 

11 C.J. p 324 note 22. 

92. Me.-^Tappan v. Deblois, 45 Me. 

122 . 

liivalid for vaimejiess 
A grant “to Peace Soclety of the 
U. S.'* was in form a charitable trust, 
but void. since no society of such 
name was shown to exist, and the 
purpose is vague, indefinite, and un¬ 
cer tain.—^Morrow v. Dirlam, 22 Ohio 
N.P.,N,S., 565, aflirmed 131 N.E. 365, 
102 Ohio St. 279. 

93 . Mass.—^Bowditch v. Attorney 
General, 134 N.E. 796, 241 Mass. 
168, 23 A.L.R. 713. 


Ohio.—^Morrow v. Dirlam, 22 Ohio N. 
P.,N.S., 565, affirmed 131 N.E. 365, 
102 Ohio St 279. 

11 C.J. p 326 note 60. 

Is. Califomia such a gift is not 
included in the statutory purposes 
for which express trusts may be 
created, and a gift- which has as its 
purpose the promotion of temperance 
is void.—^Union Trust & Savings 
Bank of Pasadena v. Ishkanian, 187 
P. 757, 45 Cal.App. 347. 

94. N.J.—^Peter E. Leddy Post No. 
19 of American Degion v. Roberts, 
Ch., 129 A. 148. 

95. Pa.—^Jeanes’ Estate, 8 Pa.Dist. 
314, 34 Wkly.N.C. 190. 

96. 111.—^Kerner v. Thompson, 6- N. 
E.2d 131, 365 111. 149, reversing 
282 IlLApp. 403. 

97. N.T.—^In re De Long’s Estate, 
250 N.Y.S. 504, 140 Misc. 92. 

98. Mo.—^Lackland v, T7alker, 52 S. 
W. 414, 151 Mo. 210. 

99. S.D.—^Rudolph v. Bennett, 168 
N.W. 753, 41 S.D. 24. 

1. Pa.—^In re Harrison*s Estate, 30 
Pa.Dist 205. 

2. Colo.—^In re Porresters' Estate, 
279 P. 721, 86 Colo. 221. 

Conn.—Shannon v. Eno, 179 A, 479, 
120 Conn. 77. 

Ky, — Commonwealth v. Nelson's 
Adm'x, 32 S.W.2d 19, 20, 235 Ky. 
731, citing Corpus Juris —Willett 
V. Willett, 247 S.W. 739, 741, 197 
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Ky. 663, 31 A.L.K. 426, citing Cor- 
pus Juris. 

N.J.—McCran v. Kay, 115 A. 649, 93 
N.J.Eq. 352. 

Ohio.—Morrow v. Dirlam, 22 Ohio N. 
P.,N.S., 565, affirmed 131 N.E. 365, 
102 Ohio St 279. 

Or.—In re Kulka's Estate, 18 P.2d 
1036, 1039, 142 Or. 104, citing Cor¬ 
pus JUris. 

Pa.—^In re Lockharts Estate, 21 Pa. 

Dist & Co. 598. 

11 C.J. p 326 note 62. 

“Eumaue purpose” distisguished 
Under a statute providing that 
gifts for any charitable or humane 
purpose are valid, “there is a ciear 
distinction between a ‘charity’ and a 
‘humane purpose.* The latter may 
be sustained where the former would 
fail. Charity extends to every one 
of a class, while it is a humane pur¬ 
pose which moves a person to take 
care of or feed a single hungry per¬ 
son, bird, or dog.”—^Willett v. Wil¬ 
lett 247 S.W. 739, 740, 197 Ky. 663, 
31 A.L.R. 426. 

Mere precatory words that care be 
given the donor*s dog, embraced 
within the general class of dogs to 
be benefited, or that drinking foun- 
tains for dumb animals be erected, 
do not render the bequest nonchar- 
itable.—^In re Porresters* Estate, 279 
P. 721, 86 Colo. 221. 

3. Cal.—^In re Coleman, 138 P. 992,. 

167 Cal. 212, Ann.Cas.l915C 662. 

11 C.J. p 326 note 63. 
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lar control of government creates a valid charitable 
trust for the benefit and welfare of the public;^ 
and such gift is not invalid because it contemplates 
the procuring of such changes in existing laws as 
the donor deems beneficial to the people in general, 
or the class for whose benefit the trust is created.^ 
A gift to a civilized and friendly nation for a na- 
tional purpose is a valid charity.® 

On the other hand, gifts for the benefit of a Ma- 
sonic lodge,*^ for keeping the testatores clock in re- 
pair at his horne,^ for the development of an Irish 
Republic,^ for promoting a universal divorce law 
among the States,for the benefit of a saving’s 
bank which is a private corporation,ii for a public 

waterworks,^2 for helping a w-orld^s fair company 

out of financial difficulty,!^ for a brass band to 
march to the testatores grave on holidays and ‘‘oth¬ 
er proper occasionse* and play funeral marches,!^ 


or for private purposes generally^S h^ve been held 
not to be for charitable purposes. 

§ 20. Certainty of Purpose 

It is essentiai to a vaiid gift for a charitable use that 
the instrument creating the gift point out the purpose 
with reasonable definiteness and certainty, or provide 
a means for Its determination. 

Among other things, it is essentiai to a valid gift 
for a charitable use, not only that the gift be for 
a purpose recognized in law as charitable, as al- 
ready discussed in §§ 12-19, but that the instru¬ 
ment creating the gift point out such purpose^® 
with reasonable definiteness and certainty.^This 
rule is especially declared by statute in some 
states.18 As to the degree of certainty and defi¬ 
niteness required, it is necessary and sufficient that 
the donor designate his charitable purpose with suf¬ 
ficient definiteness and certainty to enable it to be 
executed or carried out,^^ and the gift will be sus- 


4. Pa.—Taylor v. Hoagr, 116 A. 826, 
273 Pa. 194, 21 A.L.R. 946—Lewis 
Estate, 25 A. 878, 162 Pa. 477. 

Woman suffrage 

(1) In some jurisdictions, a gift 
to further advocacy of a change in 
a state constitution and for the at-! 
tainment of woman suffrage in the 
United States was held to be char¬ 
itable. 

111.—Garrison v. Little, 76 IlLApp. 
402. 

Ohio.—Morrow v. Dirlam, 22 Ohio N. 
P..N.S.. 665. affirmed 131 N.E. 365, 
102 Ohio St. 279. 

(2) In other jurisdictions a con- 
trary view was taken.—Bowditch v. 
Attorney General, 134 N.E. 796, 241 
Mass. 168, 28 A.L.R. 713—Jackson v. 
Phillips, 14 Allen (Mass.) 639. 

Single tax theory 

A gift to demonstrate the practi- 
bality of the single tax theory as a 
method of raising revenues for com- 
munity support has been upheld as 
for a charitable purpose.—^Ross v. 
Freeman, Del.Ch., 180 A. 627. 

5. Pa.—Taylor v. Hoag, 116 A. 826, 
273 Pa. 194, 21 A.L..R. 946. 

e. Mass. — Thorp v. Lund, 116 N.E. 
946, 227 Mass. 474, Ann.Cas.l918B 
1204. 

7. Pa.—^Kellner v. Stahl. 7 Pa.Dlst. 
& Co. 95. 

8. R.I.—-Kelly v. Nichols, 21 A. 906, 
17 R.I. 306. 

2. N.T.—In re Killen^s Will, 209 N. 
Y.S. 206, 124 Misc. 720. 

10. Ohio.—Morrow v, Dirlam, 22 
Ohio N.P.,N.S., 565, affirmed 131 
N.E. 365, 102 Ohio St. 279. 

11. Mass.—Institution for Savings 
in Roxbury and its Vicinity v. 
Roxbury Home for Aged Women, 
139 N.E. 301, 244 Mass. 583. 


la. Del.—^Doughten v. Vandever, 6 
DeLCh. 61. 

13. U.S.—^World*s Columbian Expo- 
sition V. U. S., 111., 66 F. 654, 6 
C.C.A. 68. 

14. N.J.—Detwiller v. Hartman, 37 

N.J.Eq. 847. y 

15. CKft for grantor^s benefit ^ 
Where educational Corporation 

conveyed land to another Corporation 
on condition that hospital be con¬ 
struet ed thereon, purposes being to 
provide additional teaching facilities 
for donor, conveyance was not for 
charitable purpose, and did not cre¬ 
ate charitable trust.—^Northwestern 
University v. Wesley Memorial Hos¬ 
pital, 125 N.E. 13, 290 111. 205. 

10 . Cal.—^Union Trust’ & Savings 
Bank of Pasadena v. Ishkanian, 
187 P. 757, 45 Cal.App. 347. 

11 C.J. p 327 note 82. 

17. Mo.—^National Board of Chris- 
tian Women’s Board of Missions of 
Christian Church of the U. S. v. 
Fry, 239 S.W. 519, 293 Mo. 399. 
N.J.—^Brezinski v. Breves, 156 A. 429, 
109 N.J.Eq. 206. 

N.Y,—In re Clayton, 218 N.Y.S. 325, 
218 App.Div. 317, reversed on oth¬ 
er grounds 157 N.E. 747, 245 N.Y. 
469. 

Ohio.—^Morrow v. Dirlam, 22 Ohio N. 
P.,N.S., 565, affirmed 131 N.E. 366, 
102 Ohio St. 279—Rea v. Griffln, 21 
Ohio N.P.,N.S., 129. 

Or.—^In re Johnson’s Estate, 196 P. 
385, 100 Or. 142. 

Pa.—Civic Club v. Central Trust Co., 
44 Pa.Co. 401. 

Tenn.—^Davis v. Bullington, 47 S.W. 
2d 555, 164 Tenn. 272—Howell v. 
Stroud, 1 Tenn.App. 301. 

Va.—Massanetta Springs Summer 
Bible Conference Bncampment v. 
I KeezeJl, 171 S.E. 511, 161 Va. 632. 
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W.Va.—Mercantile Banking & Trust 
Co. V. Showacre, 135 S.E. 9, 102 
W.Va..260, 48 A.L.R. 1138. 

11 C.J. p 327 note 83. 

However, by statutory enactment 
in Pennsylvania, a charitable bequest 
may not be declared void for mere 
indefiniteness.—In re BarnwelTs Es¬ 
tate, 29 Pa.Dist. 317, affirmed 112 A. 
535, 269 Pa. 443—Casey’s Estate, 12 
Pa.Dist. 15, ‘28 Pa.Co. 81, 19 Montg. 
Co. 135. 

18. Cal.—^Union Trust & Savings 
Bank of Pasadena v. Ishkanian, 
187 P. 757, 45 Cal.App. 347. 

Ky.—Owens v. Owens’ Bx'r, 32 S.W. 
2d 731, 236 Ky. 118—Gooding v. 
Watson’s Trustee, 31 S.W,2d 919, 
235 Ky. 562—Miller v. Tatum, 205 
S.W. 557, 181 Ky. 490—Simmon’s 
Ex’r V. Hunt, 188 S.W. 495, 171 Ky. 
397. 

11 C.J. p 327 note 84. 

19. U.S.—Long V. Union Trust Co., 
D.C.Ind., 272 P. 699, affirmed, C.C. 
A., 280 P. 686*. 

Cal.—In re McDole’s Estate, 10 P.2d • 
76. 215 Cal. 328—Dingwell v. Sey- 
mour, 267 P. 327, 91 Cal.App. 483. 
111.—Hart V. Taylor, 133 N.E. 857, 
301 111. 344—In re Scanlan’s Es¬ 
tate, 230 Ill.App. 505, 513, quoting 
Corpus Juris. 

Mo.—Jones v. Patterson, 195 S.W. 

1004, 271 Mo. 1, D.R.A.1917P 660. 
N.J.—Noice V. Schnell, 137 A. 582, 
101 N.J.Eq. 252, 62 A.L.R. 965, re- 
versing 134 A. 81, 99 N.J.Eq. 672, 
and certiorari denied Allison v. 
Schnell, 48 S.Ct. 304, 276 U.S. 625, 
72 L.Ed. 738. 

N.Y.—In re Carpenter’s Estate, 297 
N.Y.S. 649, 163 Misc. 474—In re 
Tactkian’s Estate, 179 N.Y.S. 188, 
109 Misc. 619. 

N.C.—^Wachovia Banking & Trust Co. 
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tained by the court if^ it reasonably can do so.^O 
Where, however, the donor or testator indicates 
generally a charitable purpose, together with the 
limits thereof, or fixes the means whereby they may 
be ascertained, the gift is sufficiently definite and 
certain as to purpose,even though there is an in- 
definiteness as to details, it being proper to leave 
the details of the administration and of the mode 
of executing the trust to be worked out by the trus- 
tee under the supervision of a court of equity .22 
Although it has been broadly stated that it is not 

V. Ogburn, 107 238, 181 N.C. 

324. 

Ohio.—Becker v. 

744, 112 Ohio St. 284. 

Pa.—In re Barnweirs Estate, 112 A, 

535. 269 Pa. 443—Civic Club v. 

Central Trust Co., 44 Pa.Co. 401. 

11 C.J. p 327 note 85. 

Broaduess of scope and generality 
of purpose do not in themselves 
breed impossibility of execution.— 

In re Durbrow's Estate, 157 N.E. 747, 

245 N.Y. 469, reversing In re Clay- 
ton, 218 N-Y.S. 325, 218 App.Div. 317. 

“Certainty” not absolute term 

“Certainty,” as applied to charita¬ 
ble trust. is not an absolute term, 
but must be understood in relative 
sense as applied to human affairs.— 

Simmons v. 

Trust Co. of Kansas City, C.C.A.M 0 ., 

64 P.2d 602, certiorari denied 54 S. 

Ct. 64, 290 U.S; 647, 78 L..Ed. 561, 

Xncorrect desiguatiou of benedci- 
ary does not invalidate charitable 
devise, where identity was not ques- 
tioned.—In re Darlington’s Estate, 

137 A. 268, 289 Pa. 297, 

Provision for “cattery” 

Provision of will giving specified 
sum for founding “cattery . . . 
for the care of homeless animals 
and boarders** has been held not too 
uncertain to create valid trust for 
domestic animals.—Shannon v. Eno, 

179 A. 479, 120 Conn. 77. 

20. Wash.—^De La Pole v. Lindley, 

204 P. 15, 118 Wash. 398. 

21. Kan.—^Lehnherr v. Peldman, 202 
P. 624, 110 Kan. 115. 

N.C.—^Wachovia Banking & Trust Co. 

V. Ogburn, 107 S.E. 238, 181 N.C. 

324. 

Pa.—^In re Gageby^s Estate, 141 A. 

842, 293 Pa. 109. 

11 C.J. p 327 note 86. 

Name immaterial 

Name by which charitable gift is 
denominated is immaterial if gift is 
so described as to show it to be 
charitable in nature. —• Hewitt v. 

Camden County, 146 A. 881, 7 N.J. 

Misc. 528. 

22. U.S.—^Irwin v. Swinney, D.C.Me., 

44 F.2d 172, affirmed, C.C.A., Gos- 
sett V. Swinney, 53 F.2d 772, cer- 


essential to the validity of a charitable trust that 
the charitable purpose should be specifically desig- 
nated,-^ a gift for charitable purposes generally 
without designating any particular purpose is in- 
valid as a charitable gift on the ground of uncer- 
tainty,24 unless the power of selecting the particu¬ 
lar purpose is committed to the trustees, in which 
case the gift is generally deemed relieved of its 
uncertainty by providing a means by which the 
purpose can be made certain, 2 5 although in some 

TTucertaiu charitable trust sustained 
A charitable trust is not rendered 
void because of testatrix’s neglect to 
specify particular charitable objects 
or to appoint an empowered trustee, 
since charities are favorites of the 
law.—In re Jordan’s Estate, Pa., 197 
A. 150. 

24. Ky.—^Bush's Ex'r v. Mackoy, 103 
S.W.2d 95, 267 Ky. 614. 

Mo.—^Jones v. Patterson, 195 S.W. 

1004, 271 Mo. 1, L.R.A.1917F 660. 
Tex.—City of Haskell v. Ferguson, 
Civ.App., 66 S.W.2d 491. 

11 C.J. p 328 note 88. 

Secret purposes 

Will giving residuary estate to 
executors and trustees for secret 
purposes, and relying on their judg- 
ment, did not create charitable trust. 
—Blunt V. Taylor, 119 N.E. 954, 230 
IVXass. 803. 

25. U.S.—Chicago Bank of Com- 
merce v. McPherson, C.C.A.Mich., 
62 P.2d 393, affirming, U.C., 2 P. 
Supp. 110, certiorari denied 53 S.Ct. 
596, 289 U.S. 736, 77 L.Ed. 1484. 

Cal.—^In re De Mars’ Estate, App., 67 
P.2d 374. 

lowa.—Martinson v. Jacobson, 205 N. 

W. 849, 200 lowa 1054. 

Me.—Prime v. Harmon, 113 A. 738, 
120 Me. 299. 

Md.—Rabinowitz v. Wollman, 197 A. 
566. 

Mass.—^Kirwin v. Attorney General, 
175 N.E. 164, 275 Mass. 34—Wells 
V. Doane, 3 Gray 201. 

N.J.—Brown v. Coxson, 177 A. 551, 

118 N.J.Eq. 114, affirmed 181 A. 42, 

119 N.J.Eq. 86, and 181 A. 43. 119 
N.J.Eq. 85—Smith v. Pond, 107 A. 
800, 90 N.J.Eq, 445, reversed on 
other grounds 111 A. 154, 92 N.J. 
Eq. 211. 

N.Y.—^In re McLoghlin*s Estate, 248 
N.Y.S. 253, 139 Misc. 202, affirmed 
In re McLoghlin’s Will, 251 N.Y.S. 
876, 233 App.Div. 886—^In re Welch, 
172 N.Y.S. 349, 105 Misc. 27. 
Ohio.—Rea v. Griffin, 21 Ohio N.P., 
N.S., 129. 

Pa.—In re Thompson’s Estate, 127 
A. 446, 282 Pa. 30—In re Ander- 
son’s Estate, 112 A. 766, 269 Pa. 
535. 

11 C.J. p 328 note 89. 

Trust held valid 

A trust for such public charitable 


Pisher, 147 N.E. 


Fidelity Nat. Bank & 


tiorari denied 52 S.Ct. 497, 286 U.S. 
545, 76 L.Ed. 1282. 

Cal.—In re McDole’s Estate, 10 P.2d 
75, 215 Cal. 328—Collier v. Bindley, 
266 P. 526, 203 Cal. 641. 

Conn.—Mitchell v. Reeves, 196 A. 
785, 123 Conn. 549. 

Del.—Monaghan v. Joyce, 103 A. 582, 
12 Del.Ch. 28. 

Ky.—Goode*s Adm’r v. Goode, 38 S. 
W.2d 691, 238 Ky. 620—Russell v. 
Tyler, 6 S.W.2d 707, 224 Ky. 511 
—^Kratz V. Slaughter's Ex’rs, 214 
S.W. 878, 185 Ky. 256. 

N.J.—First Camden Nat. Bank & 
Trust Co. V. Collins, 160 A. 848, 
110 N.J.Eq. 623, reversed on other 
grounds 168 A. 275, 114 N.J.Eq. 59 
—Noice V. Schnell, 137 A. 582, 101 
N.J.Eq. 252, 52 A.L.R. 965, revers- 
ing 134 A. 81, 99 N.J.Eq. 57.2, and 
certiorari denied Allison v. Schnell, 
48 S.Ct. 304, 276 U.S. 625, 72 L.Ed. 
738. 

N.Y.—In re Stephani's Estate, 300 
N.Y.S. 813, 164 Misc. 240—In re 
Frasch’s Estate, 211 N.Y.S. 635, 
125 Misc. 381, affirmed 215 N.Y.S. 
848, 216 App.Div. 797, which is 
affirmed 156 N.E. 656, 245 N.Y. 174 
—In re Kmen’s Will. 209 N.Y.S. 
206, 124 Misc. 720—In re Werner’s 
Will, 181 N.Y.S. 433. 

N.C.—^Wachovia Banking & Trust Co. 
V. Ogburn, 107 S.E. 238, 181 N.C. 
324. 

Or.—^Wemme v, First Church of 
Christ, Scientist, of Portland, 219 
p. 618, 110 Or. 179, motion denied 
223 P. 250, 110 Or. 179. 

Pa.—^In re Thompson's Estate, 127 
A. 446, 282 Pa. 30—^In re Harri- 
son's Estate, 30 Pa.Dist. 205. 

Tex.—^Lightfoot v. Poindexter, Civ. 

App., 199 S.W. 1152, error refused. 
Wash.—De La Pole v. Lindley, 204 
P. 15, 118 Wash. 398. 

11 C.J. p 327 note 87. 

Discretion in trustee 
The fact that some discretion is 
vested in a trustee does not invali¬ 
date the trust.—Owens v. Owens' 
Ex’r. 32 S.W.2d 731, 236 Ky. 118. 

ISauner of application of trust 
funds need not be minutely de¬ 
scribed,—In re Graham's Estate, 218 
P. 84, 63 Cal.App. 41. 

23. Cal.—In re De Mars' Estat€ 

. App., 67 P.2d 374. 
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jurisdictions the rule is otherwise.^^ A gfift by will 
may be upheld, although the testator refers to some 
past or intended declaration of the particular char- 
ity, which declaration is not made or cannot be 
found, and although the selection of the objects of 
the charity and the mode of application are left to 
the discretion of trustees, and even though the trus- 
tees refuse the gift, or die, or their appointment is 
revoked in the testatores lifetime, causing a lapse of 
the bequest at law.27 Where, for instance, a will 
shows that a plan for carrying out the testatores 
object was afterward to be developed and left with 
his executor, a failure so to do will not by the com- 
mon law override his general charitable intent and 
render the provision void, at least where he has 
vested others with authority to work out and put 
in operation the details necessary to make his idea 
of practical use to those he intended to benefit^S 
Even a testamentary gift in remainder to such char- 
ities as shall be deemed most use fui by the legal 
representative of the tenant for life is a valid char- 
ity.29 

To constitute a charitable trust, the trustee*s dis¬ 
cretion must be confined to charitable objects, 


§ 21 

and such discretion can never be so wide and indefi¬ 
nite that the trustee^s conscience cannot be held to 
the carrying out of some purpose by a court of eq- 
uity.^i 

A gift to an unincorporated associationi^ or to an 
incorporated institution, both founded and conduct- 
ed as a charity, is presumed to be for a charitable 
purpose without it being expressly so stated.ii 

Where the court construes the instrument in ques- 
tion to create an absolute unqualified gift rather 
than a trust, any uncertainty as to the purpose or 
object of the gift becomes immaterial.i^ 

§ 21. — Particular Classes of Gifts 

The class of gift involved does not affect the ques- 
tion of certainty of a charitable purpose. 

It would seem that the particular class of gift in¬ 
volved would in no way affect or control the ques- 
tion of certainty and definiteness of purpose.i^ 

In applying the general rules aiready stated in 
the preceding section, the courts have held some 
gifts for the relief of poverty and distress to be 
sufficiently definite and certain as to purpose,i® and 


purposes as shall meet the trustees* 
“approval under the condltions in 
which they may be called to act** is 
not invalid as a scheme of distribu- 
tion later to be disclosed.—^Kirwin v. 
Attorney General, 176 N.E. 164, 275 
Mass. 34. 

20. Ga.—^Bffleston v. Trust Com- 
pany of Georgia, 93 S.E. 84, 147 Ga. 
154. 

'Ky.—^Bush*s Bx*r v. Mackoy, 103 S. 
W.2d 95, 267 Ky. 614—Gooding v. 
Watson*s Trustee, 31 S.W.2d 919, 
235 Ky. 562. 

Mo.—^Wentura v. Kinnerk, 5 S.W.2d 
66, 819 Mo. 1068. 

N.C.—Thomas v. Clay, 122 S.E. 852, 
187 N.C. 778. 

Tenn.—^Davis v. Bullington, 47 S.W. 

2d 555, 164 Tenn. 272. 

11 C.J. p 328 note 90. 

27. U.S.—Church of Jesus Christ v. 
U. S.. Utah, 10 S.Ct. 792, 136 U.S. 
1, 34 L.Ed. 478—Handley v. Pai- 
mer, Pa.. 103 F. 39, 43 C.C.A. 100, 
affirming 91 P. 948. 

Pa.—Grandom*s Est., 6 Watts & S. 
537. 

Uislaid Jolnt will 
Bequest to trustees of charitable 
institution, purposes of which were 
stated “in the last joint wlir* of tes¬ 
tatrix and sister, was not defeated 
because such will was mislaid.—In 
re Gageby’s Estate, 141 A. 842, 293 
Pa. 109. 

28. - Pa.—^In re BarnwelPs Estate, 
112 A. 535, 269 Pa. 443. 

11 C.J. p 328 note 92. 


Pragmentary plan 

This applies, although the testa- 
tor*s plan, as communicated to his 
trustee by parol, proves to be only 
general and fragmentary.—Jones v. 
Watford, 60 A, 180, 62 N.J.Eq. 339— 

I Smith V. Smith, 32 A, 1069, 54 N.J. 
Eq. 1. affirmed 41 A. 1116, 55 N.J. 
Bq. 821. 

29. Mass.—-Wells v. Doane, 3 Gray 

201 . 

80. 111.—^Morgan v. National Trust 
Bank of Charleston, 162 N.E. 888, 
891, 331 111. 182, citing Corpus Ju¬ 
ris. 

N.J.—Thomas v. Scheible, 111 A. 519, 
91 N.J.Eq. 451. 

N.Y.—In re Tactkian’s Estate, 179 
N.T.S. 188, 109 Misc. 619. 

11 C.J. p 328 note 95. 

Noucharitable objects 
A trust, which by its terms may 
be applied to objects not charitable 
in the legal sense, is too indefinite 
to be carried out. 

Me.—Bilis V. Pease, 100 A. 146, 116 
Me. 98, LI.R.A.1917D 1060. 

Wash.—^In re Ltong’s Estate, 67 P. 
2d 331. 

Possibility of profit 
The mere possibility that a fund 
might be diverted to an enterprise 
intended for prpfit does not invali- 
.date a gift for a charitable purpose. 
—^In re Frasch's Estate, 211 N.T.S. 
635,-125 Misc. 381, affirmed 215 N.Y. 
S. 848, 216 App.Div. 797, which is 
affirmed 156 N.E. .656, 245 N.Y. 174. 
Trust held not invalid on ground 


that income could be applied for 
noncharitable purposes. 

U.S.—U. S. V. First Nat. Bank, C.C. 

A.Ala., 74 F.2d 360. 

Mass.—^Kirwin v. Attorney General, 
175 N.E. 164, 275 Mass. 34. 

31. Md.—Trinity M. B. Church v. 
Baker, 46 A. 1020, 91 Md. 539. 

11 C.J. p 328 note 96. 

32. N.Y.—In re Patterson*s Estate, 
249 N.T.S. 441, 139 Misc. 872. 

33. 111.—^Dickenson v. City of Anna, 

141 N.E. 754, 757, 310 111. 222, 30 
A.L.II. 687, citing Corpus Juris. 

Md.—^Van Reuth v. Mayor and City 
Council of Baltimore, 170 A. 199, 
165 'Md. 651—^Waters v. Waters, 

142 A. 297, 155 Md. 146. 

Tenn.—Breeding v. Williams, 9 Tenn. 
App. 335. 

11 C.J. p 328 note 97. 

Charity to individual distinguished 
In this regard it has been held 
that an indefinite charity to an in¬ 
dividual or unincorporated body is 
invalid, although an indefinite char¬ 
ity to an incorporated body having 
the same powers as the object of 
the grantor’s bounty is valid,—^Fitz- 
geraid v. Doggetfs Ex’r, 155 S.E. 
129, 155 Va. 112. 

34. Md.—^Williams v. Baltimore 
Baptist Church, 48 A. 930, 92 Md. 
497, 54 L.R.A 427—Pratt y. Shep- 
pard, etc., Hospital, 22 A. 51, 88 
Md. 610. 

35. Pa.—In re Dulle, 67 A. 49, 218 
Pa. 162, 12 L.R.A,N.S., 1177. 

36. 111.—Continental Illinois Nat. 


-/ 


455 



CEARITIE8 


14 C.J.S. 


§ 21 


others to be void on account of uncertainty.^'^ 

Promotion of religion. While some instruments 
intended to create charitable gifts for religious pur- 
poses have been held insufficient to accomplish that 
end on account of vagueness and uncertainty in the 
language employed to designate the purpose,^^ yet 
the courts have held sufficiently definite and cer- 
tain as to purpose many instruments intended to 
create a charitable gift for religious purposes, some 
of them containing expressions as general as those 
employed in cases where the gifts were held void 
for uncertainty but in many of these cases a 
discretion was committed to the trustees, and thus 
a means was provided for making the purpose more 
definite and certain.^® 

Promofion of educatian. It has been held that a 
gift for the promotion of education should indicate 
the nature and extent of the education intended 


but that appears not to be the prevailing view,42 
especially when the mode of application is left to 
the discretion of trustees,or when education at a 
particLilar institution or place is mentioned.‘^4 
Some gifts for educational purposes have been held 
void for indefiniteness and uncertainty of purpose,^5 
and many have been held sufficiently definite and 
certain as to purpose.^® 

§ 22. Commingling Charitable and Nonchar- 
itable Purposes 

Generally, where charitable purposes are mingled 
with other purposes which are noncharitable, the whole 
gift faiis as a charity for uncertainty. 

Where charitable purposes are mingled with oth¬ 
er purposes, or where the terms used are so broad 
that they include both charitable and noncharitable 
purposes, the whole gift faiis as a charity for un- 


Bank & Trust Co. v. Harris, 194 N.! 
E. 250, 359 111. 86. 

Kan.—Treadwell v. Beebe, 190 P. 768, 
107 Kan. 31, 10 A.L.R. 1359. 

Or.—Endicott v. Bratzel, 27 P.2d 
883, 145 Or. 654—^Wemme v. First 
Church of Christ, Scientist, of 
Portland. 219 P. 618, 110 Or. 179, 
motion denied 223 P. 250, 110 Or. 
179. 

Pa.—^In re Crawford’s Estate, 143 A. 

912, 294 Pa. 201. 

11 C.J. p 328 note 1. 

37. Ohio.—Collings v. Davis, 17 
Ohio Cir.Ct.,N.S., 221, afflrmed Da¬ 
vis V. Collingrs. 102 N.E. 1122, 87 
Ohio St. 504. 

Tenn.—Howell v. Stroud, 1 Tenn. 
App. $01. 

11 C.J. p 328 note 2. 

38. N.J.—Kinnear v. Ballagh, 156 
A. 269, 109 N.J.Eq. 27. 

11 C.J. p 329 note 3. 

Designations held too indefinite 

(1) Por missionary purposes for 
the propagation of the Christian reli¬ 
gion “in the name of my dear 
Saviour and for the salvation of 
souls.”—Jones v. Patterson, 195 S.W. 
1004, 271 Mo. 1, L.R.A.1917F 660. 

<2) Other examples see 11 C.J. p 
329 note 3 [a]. 

39. Conn.—Cheshire Bank & Trust 
Co. V. Doolittle, 155 A. 82, 113 
Conn. 231. 

lowa.—Martinson v. Jacobson, 205 N. 

W. 849, 200 lowa 1054. 

Ky.—^American Christian Mission 
Soc. V. Tate, 250 S.W. 483, 198 Ky. 
821—Goldberg v. Home Missions 
of the Presbyterian Church in the 

U. S., 248 S.W. 219, 197 Ky. 724— 
Bailey v. Waddy, 243 S.W. 21, 195 
Ky. 415. 

Md.—^Waters v. Waters, 142 A. 297, 
155 Md. 146—Board of Poreign 
Missions of General Synod of 
Evangelical Lutheran Church of 


the United States v. Shoemaker, 
105 A. 748, 133 Md. 594. 

N.J.—^Vineland Trust Co. v. Westen- 
dorf, 98 A. 314, 86 N.J.Eq. 343, af- 
firmed 103 A. 1054, 87 N.J.Eq. 675. 
N.M.—Rhodes v. Yater, 202 P. 698, 
27 N.M. 489, 22 A.L.R. 692. 

N.T.—In re Durbrow’s Estate, 157 
N.E. 747, 245 N.T. 469, reversing 
In re Clayton, 218 N.T.S. 325, 218 
App.Div. 317—^In re 01mstead’s 
Will, 226 N.T.S. 637, 131 Misc. 238; 
Pa,—In re Archambault's Estate, 162 
A. SOI, 308 Pa. 549. 

11 C.J. p 329 note 4. 

Designations held snfflciently certain 

(1) To C Street Church of Christ 
of Louisville, Ky., “to aid the church 
in its local work.“—Miller v. Tatum, 
205 S.W. 557, 181 Ky. 490. 

(2) “To Poreign Missions: In this 
respect I regard Japan as an im¬ 
portant field, and if Brother M. is 
then living and in Japan, regard him 
as a good and worthy man to invest 
the money.”—^Miller v. Tatum, su¬ 
pra, 

(3) To “be sent to the country and 
destitute places, that the poor may 
have the gospel preached to them.” 
—Miller v. Tatum, supra. 

(4) Por “missionary purposes.”— 
Jones V. Patterson, 195 S.W. 1004, 
271 Mo. 1, L.R.A.1917P 660. 

(5) Other examples see 11 C.J. p 
329 note 4 [a]. 

4a 111.—Harges v. Zander, 145 N.E. 
363, 314 111. 170. 

Ky.—Kentucky Christian Missionary 
Soc. V. Moren, 102 S.W.2d 335, 267 
Ky. 358, 

11 C.J. p 329 note 5. 

41. Ga.—^Beall v. Drane, 25 Ga. 430. 

42. Conn.—Lyme High School Ass^n 

V. Alling, 154 A. 439, 113 Conn. 200. 

11 C.J. p 329 note 7. 
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43. lowa.—^Liggett v. Abbott, 185 N. 

W. 569, 192 lowa 742. 

11 C.J. p 329 note 8. 

44. Conn.—Hoyt v. Bliss, 105 A. 699, 
93 Conn. 344. 

11 C.J. p 329 note 9. 

45. N.T.—Wait v. New Tork City 
Political Study Soc., 123 N.T.S. 
637, 68 Misc. 245. 

Tenn.—Green v. Allen, 5 Humphr. 
169. 

11 C.J. p 329 note 10. 

4a U.S.—Simmons v. Pidelity Nat. 
Bank & Trust Co. of Klansas City, 
C.C.A.Mo„ 64 P.2d 602, certiorari 
denied 54 S.Ct. 64, 290 U.S. 647, 78 
L.Ed. 561. 

Fla.—Holsey v. Atlantic Nat. Bank 
of Jacksonville, 155 So. 821, 115 
Pia. 604. 

Ga.—^King v, Horton, 100 S.E. 103, 
149 Ga. 361. 

Mass.—Massachusetts Institute of 
Technology v. Attorney General, 
126 N.E. 521, 235 Mass. 288. 

N.C.—Humphrey v. Board of Trus¬ 
tees of I. 0. O. P. Home of Golds- 
boro, 165 S.E. 547, 203 N.C. 201— 
Chandler v. Board of Education of 
Person County, 107 S.E. 452, 181 
N.C. 444. 

R.I.—Rhode Island Hospital Trust 
Co. v. Benedict, 103 A. 146, 41 R 
I. 143. 

Tenn.—Howell v. Stroud, 1 Tenn. 
App. 3Q1. 

W.Va.—^Mercantile Banking & Trust 
Co. V, Showacre, 135 S.E. 9, 102 
W.Va. 260, 48 A.L.R. 1138. 

11 C.J. p 329 note 11. 

In SEichigaii bequest to city foi 
playground for children has beer 
held to be for “educational” purpose 
within statute providing that no be¬ 
quest for such purpose shall be void 
because uncertain.—Greenman v 
Phillips, 217 N.W. 1. 241 Mich. 464. 



14 C.J.S. 

certainty.^'^ A class of cases exists, however, where 
there is a general overriding trust for charitable 
purposes, but some of the particular purposes to 
which the fund may be applied are not strictly 
charitable, or one of two alternative modes of ap¬ 
plicatiori is invalid in law. In such cases the court 
will give eifect to the general charitable trust, but 
the trustees are restricted from applying the fund 
to the purposes or in the manner which is objec- 
tionable.'^^ When so restrained, that part of the 
fund as to which an invalid trust is created belongs 
to the donor.*^^ In case the trusts were created by 
will, and an ascertainable portion of a fund or an 
estate was given on a void trust and the residue on 
a good charitable trust, the residue has the benefit 
of the failure of the prior trust.^o A bequest “to 
charitable and deserving objects'* has been held good 
as a charity.^^ 


§ 24 

§ 23. Commingling Tv^o or More Charitable 
Purposes 

Two op more charitable purposes may legally be 
combined in a singie gift. 

On the question of want of certainty or definite- 
ness the distinction between the purposes of any 
lawful trusts is not part of the ratio decidendi.®^ 
Two or more charitable purposes may legally be 
combined in a singie gift. Accordingly, a bequest 
to be used in the erection and maintenance of a 
building to be used jointly for a public library and 
a Young Men’s Christian Association is valid as a 
charity.5^ A gift to a town for the relief of its 
poor or for their education is not too vague,^^ nor 
is a gift to a city for “any outstanding purpose^’ 
humanitarian or artistic void as too vague, uncer- 
tain, or indefinite.^B 


CHAEITIE8 


IV. TRUSTEES 


§ 24. Appointment of, or Provision for, by 
Donor 

In the creation of a charitable trust there must be 
a separation of the legal estate from the beneficiai en- 
joyment of the same; and where qualificatlons are pre- 
scribed with respect to trustees, the ellgibllity of a per- 
son depends on the possession of such qualifications. 

In the creation of a charitable trust, there must 
be a separation of the legal estate from the bene¬ 


ficiai enjo>Tnent of the same, indicated by words of 
the donor, in order to prevent an extinguishment 
of the trust by a merger of the equitable and legal 
estate and a bequest of money or property for a 
stated purpose will fail where there is no designa- 
tion of a donee of the legal title or of the bene- 
ficiaries of the equitable interest, as there is no one 
on whom the duty is imposed, or to whom the power 
is granted, to effectuate such purpose.^*^ However, 


47 . Cal.—In re Farrelly’s Estate, 4 
P.2d 948, 214 Cal. 199. 

111.—Spaulding v. Lackey, 173 N.E. 
110, 340 111. 572, 71 A,L.R. 660— 
Tichenor v. Mechanics & Metals 
Nat. Bank of City of New York, 
125 A. 323, 96 N.J.Eq. 560—Smith 
V. Pond, 107 A. 800, 90 N.J.Eq. 445, 
decree reversed 111 A. 154, 92 N. 
J.Eq. 211. 

N.Y.—In re Durbrow’s Estate, 157 
N.E. 747, 245 N.Y. 469, reversing 
In re Clayton, 218 N.Y.S. 325, 218 
App.Div. 317. 

Ohio.—Dirlam v, Morrow, 131 N.E. 

365, 102 Ohio St. 279. 

R.I.—Slattery v. Ward, 119 A. 755. 
45 R.I. 54. 

Wash.—In re Long’s Estate, 67 P. 
2d 331. 

11 C.J. p 330 note 17. 

The Corpus Juris text has been 
quoted with approval, hut the court 
points out that in the text foliowing 
there is a “strong drift away from a 
striet and technical application of 
this doctrine.”—Graham v. Bergin, 
18 Ohio App. 35, 40. 

A henevoleut motive in a trust to 
confer a general benefit, but which 
also permits a use for private profit, 
does not make such trust a charita¬ 
ble one.—^In re Prasch's Will, 156 N. 


E. 656, 245 N.Y. 174, affirming 215 
N.Y.S. 848, 216 App.Div. 797, which 
affirraed In re Frasch’s Estate, 211 
N.Y.S. 635, 125 Misc. 381. 

Invalid trust held separable from 
charitable trust 

Ind.—Barr v. Geary, 142 N.E. 622, 82 
Ind.App, 5. 

Trusts held not divided in purpose 
Cal.—In re Bartletfs Estate, 10 P. 

2d 126, 122 Cal.App. 375. 

Ind.—Barr v. Geary, 142 N.E. 622, 
82 Ind.App. 5. 

48 . Conn.—Mitchell v. Reeves, 196 
A. 785, 123 Conn. 549. 

Md.—^Rabinowitz v. Wollman, 197 A. 
566. 

Pa.—In re Wrighfs Estate, 131 A. 
188, 190, 284 Pa. 334, quoting Cor¬ 
pus Juris. 

11 C.J. p 330 note 19. 

Fartial invalidity 

Where testatrix gave property for 
a horne for sick and friendless 
women and their babies and provid- 
ed that, if the home was not filled 
with such women, homeless, help- 
less, girls should be admitted, even 
though the latter provision should 
be invalid, it would not necessarily 
render the trust void.—^Barr, v. 
Geary, 142 N.E. 622, 82 Ind.App. 5. 

49 . Mass.—St. Paul's Church y. 
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Atty.-Gen., 41 N.E. 231, 164 Mass. 
188—Olliffe V. Wells, 130 Mass. 
221—Nichols v. Allen, ISO Mass. 
211, 39 Am.R. 445. 

50. R.I.—Todd V. St. Mary^s Church, 
Portsmouth, 120 A. 577, 45 RL 
228. 

11 C.J. p 330 note 21. 

51. Mass.—Minot v. Baker, 17 N.E. 
839, 147 Mass. 348, 9 Am.S.R. 713 
—Nichols V. Allen, 130 Mass. 211, 
39 Am.R. 445. 

Wis.—Sawtelle v. Witham, 69 N.W. 
72, 94 Wis. 412. 

52. Pa.—In re Dulle, 67 A. 49, 218 
Pa. 162, 12 L.R.A..N.S., 1177. 

53. Ohio.—Blume v. Thompson, 15 
Ohio N.P.,N.S., 97. 

54. U.S.—Handley v. Palmer, C.e. 
Pa., 91 F. 948, affirmed 103 F. 39, 
43 C.C.A. 100—^Wood v. Paine, C. 
C.RI.. 66 F. 807. 

55. Md.—Van Reuth v. Mayor and 
City Council of Baltimore, 170 A. 
199, 165 Md. 651. 

58. Mo.—Robinson v. Cnitcher, 209 
S.W. 104, 277 Mo. 1. 

57- Ark.—^Witten v. Wegman, 30 S. 
W.2d 834, 182 Ark. 62—Booe v. 
Vinson, 149 S.W. 524, 104 Ark. 
439—Ingraham v. Sutherland, 117 
S.W. 748, 89 Ark. 59«. ' 
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§ 24 


as. shown infra § 27, ordinarily the mere failure to 
appoint a trustee will not cause the trust to fail as 
equity may appoint a trustee. 

Qualifications, Where certain qualifications are 
prescribed by the donor with regard to trustees, 
the eligibility of a person depends on the posses- 
sion of such qualifications.^^ 

Status, A self-perpetuating board of trustees for 
an institution donated to a town is not a Corpora¬ 
tion or private instrumentality, but has the status 
of committees and boards selected by the munici- 
pality for definite purposes and where money or 
property is given to a municipal Corporation on a 
charitable trust, a provision that the management 
thereof shall be in a board of trustees does not nec- 
essarily divest the municipality of the legal title 
and vest it in the trustees, but such a gift may be 
construed to make the municipality the technical 


trustee holding the legal title, and the so-called 
trustees merely an agency intrusted with the duty 
of management.^0 

§ 25. - Certainty and Construction 

Where it can be made ciear who is intended, either 
from the context of the instrument of gift or by evi- 
dence as to the surrounding circumstances, the person or 
institution Identified as the one intended is entitied to 
take. 

- Where, from the context of the instrument of 
gift, or by parol evidence as to the surrounding cir¬ 
cumstances, it can be made ciear who is intended, 
a charitable gift is not invalid because the trustee 
or the donee is erroneously or uncertainly desig- 
nated, but on the contrary the person or the in¬ 
stitution identified as the one intended is entitied to 
take.61 It is not necessary to the valid appoint- 
ment of a trustee of a charitable trust that he shall 


Tex.—City of Haskell v. Ferguson, I 
Civ.App., 6S S.W.2d 491. I 

58. Mass.—^Attorney General v.! 

Armstrong, 120 N.B. 678, 231 Mass. 
196. 

IneligiWe trustee not removed 
Under trust deed for erection of 
place of worship for local members 
of Methodist Episcopal Church, eligi- 
bility to election to board of trustees 
was held to depend on membership 
in local society, but organist ap- 
pointed trustee with assent of all 
parties, and without deceit on court, 
although not a member, need not be 
removed.—^Attorney General v, Arm- 
strong, supra. 

59. Mass.—Adams v. Plunkett, 175 
N.E. 60. 274 Mass. 453. 

60. Mass.—City of Bosxon v. Dolan, 
10 N,E.2d 275. 

Minn.—In re Peterson’s Estate, 277 
N.W. 529. 

R.I.—^Industrial Trust Co. v. City of 
Central Palis, 197 A. 467. 

©1. Cal.—^In re Moeller’s Estate, 
251 P. 311, 199 Cal. 705. 

Conn.—City Missionary Soc. v, Au- 
gust Moeller Memorial Foundation, 
126 A. 683, 101 Conn. 518—^Brins- 
made v. Beach, 119 A. 238, 98 Conn. 
322—Eccles v. Rhode Island Hos- 
pital Trust Co., 98 A. 129, 90 Conn. 
592. 

Ky.—^Martin v. Kentucky Christian 
Conference, 73 S.W.2d 849, 255 Ky. 
322—^Hughes v. Cleveland Jewish 
Orphan Asylum, 212 S.W. 428, 184 
Ky. 461. 

Md.—Board of Foreign Missions of 
the General Synod of the Evan- 
gelical Lutheran Church of the 
United States v. Shoemaker, 105 
A. 748, 133 Md. 594. 

Mass.—Taber v. St. Peter’s Parish, 
Springfield, 117 N.E. 339, 228 

. Mass. 312—Gping v. Emery, 16 
Plck. 107; 26 Am.D. 645. 


Mo.—^In re Rahn’s Estate, 291 S.W. 
120, 316 Mo. 492, 5l' A.L.R. 877, 
certiorari denied Martin v. Ahrens, 
47 S.Ct. 591, 274 U.S. 745, 71 L.Ed. 
1325, quoting Corpus Juris— 
Schneider v. Kloepple, 193 S.W. 
834, 270 Mo. 389-—Society of Help- 
ers of Holy Souls v. Law, 186 S.W. 
718. 

N.J.—Kerrigan v. Connelly, Ch., 46 
A. 227—Moore v. Moore, 25 A. 403, 
50 N.J.EQ. 554. 

N.Y.—In re Dering’s Estate, 252 N. 

Y.S. 193, 140 Misc. 357. 

Or.—Endicott v. Bratzel, 27 P.2d 883, 
145 Or. 654—^Wemme v. First 
Church of Christ, Scientist, of 
Portland, 219 P. 61S, 110 Or. 179, 
motion denied 223 P. 250, 110 Or. 
179. 

Tenn.—Milligan v. Greenville Col- 
lege, 2 S.W,2d 90, 156 Tenn. 495— 
State V. Smith, 16 Lea 662—Horne 
V. Nashville Trust Co., 11 Tenn, 
App. 225. 

11 C.J. p 331 note 24. 

Agreed statezneut of facts 
On application for appointment of 
a trustee to administer testator's 
charitable bequests, agreed state- 
ment of facts made solely to show 
surrounding circumstances could be 
I used to establish charitable nature 
I of bequests where mere Identification 
of legatee characterized the legacies 
I as charitable.—^Eccles v. Rhode Is- 
I land Hospital Trust Co., 98 A. 129, 
j 90 Conn. 592. 

i Divislou betweexL instttutious 
i In one case, where there was doubt 
as to which of two institutions was 
I intended, the bequest was equally di- 
vided between them.—^Bast Carolina 
Diocese v. North Carolina Diocese, 9 
S.E. 310, 102 N.C. 442. 

lusufilcieut desiguatlou 
Where a bequest was made to the 
capital of particular funds, a di- 
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rection to the executor to pay the 
property over to the lawful custo- 
dian of such funds has been held in- 
sufficient as a designation of the 
donees under a charitable trust.— 
Robinson v. Crutcher, 209 S.W. 104, 
277 Mo. 1. 

Particular applications of mle 

(1) The Women’s Missionary So¬ 
ciety of the Congregational Church 
at Stratford may take under a be¬ 
quest to the Ladies Society of Strat¬ 
ford where there was no such society 
and the testatrix was a member and 
ofiicer of the missionary society.— 
Brinsmade v. Beach, 119 A. 233, 98 
Conn. 322. 

(2) A bequest to the “Old Peo- 
ple*s Home of R.” was held to be in¬ 
tended for the J. H. Palmeter's Old 
Ladies’ Home.—In re Scotfs Will, 
195 N.W. 843, 181 Wis. 607. 

(3) A devise to the ‘‘Cleveland 
Orphan Asylum of Cleveland, Ohio, 
an orphan asylum for Jewish or- 
phans,” was a devise to the Cleve¬ 
land Jewish Orphan Asylum, where 
such orphanage was the only Jew¬ 
ish orphan asylum in Cleveland, 
which fact was known to testator, 

; who at time of making will did not 
know exact name thereof.—Hughes 
V. Cleveland Jewish Orphan Asylum, 
212 S.W. 428, 184 Ky. 461. 

(4) A devise to an institution has 
been construed as a devise to the 
trustees maintaining such institu¬ 
tion.—In re McDole’s Estate, 10 P. 
2d 75, 215 Cal. 328. 

(5) A bequest “to the trustees” of 
an institution is a bequest to, and 
for the benefit Of the institution, al- 
though those having charge of it are 
called managers in the. charter. 

N.J.—Van Wagenen v, J^ldwin, 7 N. 

J.Eq. 211. 
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CHABITIES 


be specified by name, or that the word “trustec” 
shall be used ,®2 provided it appears to the satis- 
faction of the court that the duties to be performed 
are such as are properly to be performed by one 
who is a trustee, and that the individual or the Cor¬ 
poration is designated with sufficient precision to 
leave no doubt as to the identity;®^ and the desig- 
nation of the trustees by their official character is 
equivalent to naming them by their proper names.^^ 

Thus, it has been held that a bequest to a church, 
unable to take, is not a bequest to a Corporation 
managing the church edifice, nor to the Corporation 
in who se name the property of such church was 
held;®® that a bequest to the consistory of a church 
is in effect a bequest to the Corporation itself, and 
the church members are to have the benefit of the 
bequest as controlled by the consistory;®® that a 
bequest for building a Catholic convent in a certain 
town is a gift in trust to persons vested with pow- 
er under the church laws to direct as to the erection 
of such buildings ;®'^ and that a grant to a church 
in a certain town vests title not in the congrega- 
tion,®® but in the pastor and his successors.®® 

Where certain persons agree to give ground for 
the use ef a church if members of the congregation 


§ 25 

erect a church thereon and the church is erected, 
such persons are trustees of the property for the 
use of the congregation;*^® and a fund donated by 
members of the public for a charitable purpose, 
in response to an appeal therefor, has been held re- 
ceived by the one to whom the donations were sent 
as a trustee for the purposes as fixed by such ap- 
peaL*^^ 

Although it has been held that a bequest to a 
church of a particular denomination, of which the 
testatores wife might be a member when she died, 
belongs to the congregation of which she is a mem¬ 
ber, and not to the denomination generally,'^^ has 
also been held that when a charity is given to a sub- 
ordinate object or body of a charitable religious in- 
stitution, the trust vests in the main society in aid 
of which it is granted,^^ and this rule has been ap- 
plied when the bequest is to an unincorporated 
branch or department of a Corporation;*^^ but the 
gift must appear to be in ease of the Corporation to 
entitle it to take.*^® 

In the notes below will be found additional cases 
in which the instrument donating the property was 
construed with reference to the person entitled to 
act as trustee.7® 


N-.Y.—^New York Inst. for Blind v. I 
How, 10 N.Y. 84. I 

11 C.J. p 332 note 33. 

(6) That change in name of uni- 
versity was irregular did not ren- 
der gift invalid, where identity was 
not questioned.—In re Darlington's 
Bstate, 137 A. 268, 289 Pa. 297. 

(7) Other applications see 11 C.J. 
p 331 note 24 [a]. 

62. Conn.—Shannon v. Eno, 179 A. 
479, 120 Conn. 77., 

Neh.—^In re Secresfs Estate, 191 N. 
W. 663, 109 Neb. 431. 

R. I.—City of Providence v. Payne, 
134 A. 276, 47 ILI. 444—Tillinghast 
V. Council at Narragansett Pier, R. 
I., of Boy Scouts of America, 133 
A 662, 47 R.I. 406, 46 A.L.R. 823. 

S. C.—^Harter v. Johnson, 115 S,B. 
217, 122 S.C. 96. 

11 C.J. p 331 note-27. 

63. Ky.—^Violetfs Adm'r v. Violett 
288 S.W. 1016, 217 Ky. 69. 

Tenn.—^Howell v. Stroud, 1 Tenn. 
App. 301. 

11 C.J. p 331 note 28. 

DifficTilty in ascertaining trustees 
will not render the gift invalid.— 
Violett's Adm’r v. Violett, 288 S.W. 
1016, 217 Ky. 59. 

Tmstee held snfdciexitly designated 
Ky.—^Vioietfs Adm*r v. Violett, su¬ 
pra, 

11 C.J. p 331 note 28 [a]. 

64. lowa.—^Beidler v. Dehner, 161 
N.W. 32, 178 lowa 1338, 


Pa.—0’Donneirs Est, 21 Pa.Dist. 

492, 39 Pa.C.C. 637. 

11 C.J. p 332 note 29. 

Acting treasTirer 

A bequest to the “acting treasur- 
er” of a certain association or so¬ 
ciety suflSciently designates the trus¬ 
tees intended.—Goodrich^s App., 18 
A 49, 57 Conn. 275—11 C.J, p 332 
note 30. 

Not tuLcertain becanse person. may 
die 

Charitable devise to certain named 
curates was not made too uncertain 
because an individual curate might 
die or be removed, as, the trust be- 
ing imposed on them in their official 
capacity, whoever ffiled office when 
distribution was made was trustee 
empowered to act.—^Beidler v. Deh- 
ner,T61 N.W. 32, 178 lowa 1338. 

65. N.Y.—^In re Trustees of Sus- 
tentation Pund of Reformed Epis- 
copal Church. 163 N.T.S. 1042, 98 
Misc. 145, 

66. N.Y. — Prattsville Reformed 
Butch Church v. Brandow, 52 Barb. 
228. 

67. Conn.—^Hughes v. Daly, 49 Conn. 
34. 

68. Conn.—^Lockwood v- Weed, 2 
Conn. 287. 

69. Cal.—Rutherford v. Ott, 173 P. 
490, 37 Cal,App. 47. 

11 C.J. p 332 note- 35. ■ 

70. Pa.—Beaver v. Filson, 8 Pa, 327. 
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71. 111.—^Kerner v. Thompson, 18 N. 
E.2d 110, 293 Ill.App. 454. 

Mass.—^Eliot v. Attwill, 122 N.E. 648, 
232 Mass. 517. 

72. S.C.—^Atty.-Gen. v. Jolly, 21 S. 
C. Eq. 379. 

73. Del.—^Hutton v. St. Paul Broth- 
erhood of People’s Church of Dov¬ 
er, 178 A 584, 20 Del.Ch. 413. 

Md.—^Board of Poreign Missions of 
the General Synod of the Bvan- 
gelical Lutheran Church of the 
United States v. Shoemaker, 105 A. 
748, 133 Md. 594. 

11 C.J. p 332 note 36. 

7A N.Y.—In re Upham*s Will, 289 
N.Y.S. 518, 160 Misc. 126. 

11 C.J. p 332 note 37. 

75. N.Y.—Matter of Gray, 142 N.Y. 
S. 1067, 81 Misc. 79—Matter of 
Fitzsimmons, 61 N.Y.S. 485, 29 
Misc. 204. 

Pa.—Evangelical Assoc.*s App., 35 
Pa. 316. 

761 . Bsecntor 

Executor under will, bequeathing 
stated sums to parish priest in Ire- 
i land for tombstone over grave of 
' testatrix' mother and masses for lat- 
ter and testatrix, was hejd trustee 
charged with expenditure of such 
sums, unless priest is American Citi¬ 
zen.—In re McArdle’s Will, 264 N.Y. 
S. 764, 147 Misc. 876. 

General and speciaJ provisions as to 
tmstee 

Where a will bequeathed a sum of 
money. to officers of a church in 
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§ 26. — Provision for Appointment of New 
Trustee 

The donop may not oniy name the trustees but may 
also determine the manner In which thelr colleagues 
or successors may be appointed. 

A person creating a charitable trust may not only 
name the trustees who shall execute the trust but 
may also determine the manner in which their col¬ 
leagues or successors shall be appointed,*^as by 
conferring this power upon the trustees named by 
him and where the creator of the trust has pro- 
vided a method for the filling of vacancies, this 
method will be carried out whenever possible.*^^ 
Where the trust instrument provided for the per- 
petuation of the trustees, the invocation of the 
court^s powers to appoint trustees because none 
were chosen in accordance with such provisions has 
been held not to abrogate them or impose perma- 
nently on the court the duty to appoint trustees.^® 


However, the donor, after conveying in trust for 
a charity to trustees, cannot appoint new trustees, 
if he has not reserved the power, but it is for the 
court to appoint the new trustees.^l 

§ 27. Want or Failure of Trustee, and Ap¬ 
pointment by Court 

Ordinarlly, a court of equity will not allow a gift 
for charitable uses, otherwise valld, to fali for want 
of a trustee, but will rtself administer the trust or ap¬ 
point a trustee to administer It. 

It is a general ruk, sometimes by virtue of stat- 
utory provisions, that a court of equity, provided 
it can see in the instrument a general charitable in- 
tent, will not allow a gift for charitable uses, which 
is otherwise valid, to fail for want of a trustee, but 
will itself administer the trust or appoint a trustee 
to administer it.82 The rule is applicable where the 


trust to be used at their discretion 
and in another clause appointed a 
person as trustee of ali the trusts, it 
was held that such person was not 
a trustee of the g-ift to the church 
as such a trust would amount to a 
passive or dry trust and would be 
executed by the statute of uses.— 
Todd V. St. Mary's Church, Ports- 
mouth, 120 A. 577, 45 R.I. 282. 
Successor Corporation 
Where a bequest was made to a 
Corporation conducting a charity and 
such Corporation had ceased to exi st 
by reason of the expiration of its 
charter, it has been held that a new 
Corporation which took over the 
management of the charity was en- 
titled to the benefit of the gift.—In 
re Scrimger’s Estate, 206 P. 65, 188 
Cal. 158. 

Merger with another Corporation 
Where horne for aged, to which 
will directed payment of Principal 
of invested proceeds of realty after 
death of life tenant^ took necessary 
steps to revive its corporate exist- 
ence, which had expired before death 
of such tenant, and, after revival, 
regularly efCected merger with an¬ 
other such horne, legacy passed to 
latter as agalnst testatrix*s heir.— 
Blackstone v. Chandler, 130 A. 34, 
15 Del.Ch. 1. 

77. Mass.—^Adams r. Plunkett, 175 
N.E. 60, 274 Mass. 453. 

11 C.J. p 332 note 41. 

Plan held not uureasonable 
Mass.—Adams v. Plunkett, supra. 

73. Ga.—Thompson v. Hale, 61 S.B. 
383, 123 Ga, 305. 

Ky.—Coleman v. CLeary, 70 S.W. 

1068, 114 Ky. 388, 24 Ky.L,. 1248. 

73. Ala.—Busbee v. Thomas, 57 So. 1 
587, 175 Ala. 423. * 

H.I.—Selleck v. Thompson, 67 A. 425, j 
.28 R.I. 350. I 


80. Mass.—^Attorney General v. 

Armstrong, 120 N.E. 678, 231 Mass. 
196. 

81. Tex,—^Pierce v. Weaver, 65 Tex. 
44. 

82. U.S.—Wells V. Commissioner of 
Internal Revenue, C.C.A., 63 P.2d 
425, certiorari granted Burnet v. 
Wells, 63 S.Ct 528, 289 U.S. 716, 
77 L.Ed. 1469, reversed on other 
grounds 53 S.Ct. 761, 289 U.S. 670, 
77 Ii.Ed. 1439—^Long v. Union 
Trust Co., D.C.Ind., 272 F. 699, af- 
firmed, C.C.A., 280 P. 686. 

Ala.—State ex rei. Carmichael v, 
Bibb, 173 So. 74. 

Cal.— lia. re McDole’s Estate, 10 P.2d 
76, 215 Cal. 320—In re De MarsV 
Estate,. App., 67 P.2d 374. 

Colo.—^Jeffreys v. International Trust 
Co., 48 P.2d 1019, 97 Colo. 188. 
Conn.—Hartford Nat Bank & Trust 
Co. V. Oak Bluffs First Baptist 
Church, 164 A. 910, 116 Conn. 347. 
Del,—^Hutton v. St. Paul Brotherhood 
of People^s Church of Dover, 178 
A. 584, 20 DeLCh. 413—McBride 

V. Murphy, 124 A. 798, 14 Del.Ch. 
242, affirmed Murphy v. McBride, 
130 A. 283, 14 DeLCh. 457. 

Ga.—^Dominy v. Stanley, 133 S.E. 245, 
162 Ga. 211. 

111.—Glader v. Schwinge, 168 N.E. 
658, 336 111. 551, 66 A.L.R. 172—In 
re Scanlan’s Estate, 230 111.App. 
505. 

lowa.—Meeker v. Lawrence, 212 N. 

W. 688, 203 lowa 409—^In re Dur- 
ham’s Estate, 211 N.W. 358, 203 
lowa 497. 

Kan.—Bamhart v. Bowers, 57 P.2d 
60, 143 Kan. 866, citing Corpus 
Juris. 

Ky.—Obrecht v. Pujos, 268 S.W. 564, 
2fi6 Ky. 751—State Bank & Trust 
Co. V. Patridge, 248 S.W. 1056, 198 
Ky. 403. 

Me.—^Bates v. Schillinger, 145 A. 395, 
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128 Me. 14—^Dupont v. Pelletier, 
113 A. 11, 120 Me. 114. 

Md.—Second Nat. Bank v. Second 
Nat Bank, 190 A. 215. 

Mass.—Kirwin v. Attorney General, 
175 N.E. 164, 275 Mass. 34—Reilly 
V. McGowan, 166 N.E. 766, 267 
Mass. 268—Binney v. Attorney 
General, 156 N.E. 724, 259 Mass. 
539—Turner v. First Congregation- 
al Soc. of North Brookfield, 121 N. 
E. 106, 231 Mass. 414. 

Mo.—^Newton v. Newton Burial Park, 
34 S.W.2d 118, 326 Mo. 901—In re 
Rahn’s Estate, 291 S.W. 120, 316 
Mo. 492, 51 A.L.R. 877, certiorari 
denied Martin v. Ahrens, 47 S.Ct 
591, 274 U.S. 745, 71 L.Ed. 1325. 

Neb.—^Hobbs v. Board of Education 
of Northern Baptist Convention, 
253 N.W. 627, 126 Neb. 416—Elliott 
V. Quinn, 189 N.W. 173, 109 Neb. 5 
—Gould V. Board of Home Mis- 
sions of Presbyterian Church in 
the United States of America, 167 
N.W. 776, 102 Neb. 526. 

N.H.—^Petition of Madden, 172 A. 
435, 86 N.H. 583. 

N.J.—Conway v. Third Nat Bank & 
Trust Co. of Camden, 177 A. 113, 
118 N.J.Eq. 61, modified on other 
grounds 182 A. 916, 119 N.J.Eq. 575 
—Bible Readers’ Aid Soc. of Tren- 
ton v. Katzenbach, 128 A. 628, 97 
N.J.Eq, 416—Smith v. Pond, 107 A. 
800, 90 N.J.Eq. 445, reversed on 
other grounds 111 A. 154, 92 N.J. 
Eq. 211—While v. City of Newark, 
103 A. 1042, 89 N.J.Eq. 5. 

N.Y.—^Ely V, Megie, 113 N.E. 800, 
219 N.T. 112, affirming Ely v. Ely, 
148 N.T.S. 691, 163 App.Div. 320, 
and reargument denied Ely v. 
Megie, 114 N.E. 1066, 219 N.Y. 597 
—In re Judd’s Estate, 274 N.Y.S. 
902, 242 App.Div. 389, reversing 
272 N.Y.S. 674, 151 Misc. 857, and 
affirmed Ia re Fifth Avenue Bank, 
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trustee is erroneously or uncertainly designated,^^ 
and where the person, association, or Corporation 
named by the donor as trustee is not in existence 
at the time the gift becomes effective,^4 or is unable 
or incapable of taking and acting as trustee,al- 


though as to the last proposition there is authority 
to the contrary.S^ The rule is also applicable in 
case of the death or removal of,^'^ or the refusal 
to accept the trust or to act as trusteeon the 


200 N.R 297, 270 N.Y. 516 —In re 
Upham’s Will, 289 N.T.S. 518, 160 
Misc. 126—^In re Merritt's Will, 209 
N.Y.S. 243, 124 Misc. 709—^In re 
Trustees of Sustentation Fund of 
Reformed Episcopal Church, 163 N. 
Y.S. 1042, 98 Misc. 145. 

Or.—Endicott v. Bratzel, 27 P.2d 883, 
145 Or. 654. 

Pa.—In re Jordan*s Estate, 197 A. 
150—^In re Mears* Estate, 149 A. 
157, 299 Pa. 217—In re Thompson’s 
Estate, 127 A. 446, 282 Pa. 30— 
In re Shand’s Estate, 118 A. 623, 
275 Pa. 77. 

R.I.—^Wood V. Hartigan, 195 A. 507 
—Taylor v. Salvation Army, 142 A. 
335, 49 R.I. 316. 

Tex.—^Welis v. Richardson, Civ.App,, 
280 S.W, 608, citing Corpns Juris— 
Lightfoot V. Poindexter, Civ.App., 
199 S.W. 1152, error refused— 
Woods V. Bell, Civ.App., 195 S.W. 
902, error refused. 

Va.—^Pitzgerald v. Doggett*s Ex*r, 
155 S.E. 129, 155 Va. 112. 

Wis.—In re Mead’s Estate, 277 N.W. 
694 —^in re Briggs’ Estate, 208 N. 
W. 247, 189 Wis. 524. 

11 C.J. p 308 note 23, p 332 note 45. 

Buty to appoiut trustee 
Under some statutes, it has heen 
held the duty of the court to see 
that a trust for religious or charita- 
ble corporations does not fail for 
want of a trustee.—Dwyer v. Leon- 
ard, 124 A. 28, 100 Conn. 513—^Eccles 
V. Rhode Island Hospital Trust Co„ 
98 A. 129, 90 Conn. 592. 

Ifo appropriate trustees availahle 
A trust for local religious society 
would not fail even if no appropriate 
trustees were available possessing 
the qualifications specified.—^Attor- 
ney General v. Armstrong, 120 N.E, 
678, 231 Mass. 196. 

Where title vests in court 

Code Civ.Proc. § 2638, empowering 
the surrogate’s court to appoint suc¬ 
cessive trustees, does not authorize 
it to appoint a trustee, where the le- 
gal title to the trust estate, consti- 
tuting a charity, vests in the su¬ 
preme court.—^In re Welch, 172 N. 
Y.S. 349, 105 Misc. 27. 

Court as trustee 

Under Rev,St.l909 § 3746, a county 
court may act as a trustee of a 
charitable trust. — Robinson v. 
Crutcher, 209 S.W. 104, 277 Mo. 1. 

Pleadings held appropriate 
Pleading in suit to deteimine con- 
flicting claims of trustees not demur- 
raole, and not excepted to, was held 
to invoke courfs power to appoint 


new trustees.—^Wells v. Richardson, 
Tex.Civ.App., 280 S.W. 608. 

Charity not extinguished 
In absence of provision in deed of 
trust, and where trustees had man- 
agement and control of property for 
religious society, courfs appointment 
of board of trustees did not extin- 
guish charity.—Crawford v. Nies, 113 
N.E. 408. 224 Mass. 474. 

Administration by the court see in¬ 
fra § 49, 

Jurisdiction to remove or suspend 
trustee see infra § 49. 

83. Mo.—^Robinson v. Crutcher, 209 
S.W. 104, 277 Mo. 1. 

84. Mass.—^Darcy v. Kelley, 26 N. 
E. 1110, 153 Mass. 433. 

R.I.—Wood v. Hartigan, 195 A. 507. 
11 C.J. p 333 note 46. 

85. U.S.—^Laswell v. Hungate, 111., 
256 P. 635. 168 C.C.A. 29, certiorari 
denied Bishop v. Same, 39 S.Ct. 
386, 249 U.S. 612, 63 L.Ed. 801. 

Colo.—^Jeffreys v. International Trust 
Co., 48 P.2d 1019, 97 Colo. 188— 
Haggin V. International Trust Co., 
169 P. 138, 69 Colo. 135, L.R.A. 
1918B 710. 

Conn.—^Eccles v. Rhode Island Hos¬ 
pital Trust Co., 98 A. 129, 90 Conn. 
592. 

111.—Stowell V. Prentiss, 154 N.E. 
120, 323 111. 309, 50 A.L.R. 584— 
Carlstrom v. Frackelton, 263 111. 
App. 250. 

lowa.—Meeker v. Lawrence, 212 N. 

W. 688, 203 lowa 409. 

Me.—Stevens v. Smith, 183 A. 344, 
134 Me. 175. 

Neb.—Gould v. Board of Home Mis- 
sions of Presbyterian Church in 
the United States of America, 167 
N.W. 776, 102 Neb. 626. 

N.Y.—In re Turk’s Will, 221 N.Y.S. 
225, 128 Misc. 803, appeal dis- 
missed 226 N.Y.S. 111, 222 App.Div. 
724. I 

Or.—^Wemme v. First Church of 
Christ, Scientist, of Portland, 219 
P. 618, 110 Or. 179, motion denied 
223 P. 250, 110 Or. 179. 

R.I.—Tillinghast v. Council at Nar- 
ragansett Pier, R. I., of Boy Scouts 
of America, 133 A. 662, 47 R.I. 406, 
46 A.L.R. 823. 

Va.—^Pitzgerald v. Doggetfs Ex’r, 
155 S.E. 129, 155 Va. 112. 

11 C.J. p 333. notes 47, 49. 

Foxeign. coxp*oxati 02 i 

Religious or charitable testamen- 
tary trust will not be permitted to 
fail because trustee named is in- 
competent to take title to realty be¬ 
cause it is a nonresident Corporation, 
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but competent trustee will be ap- 
pointed to administer trust.—Stork 
V. Schmidt. 261 N.W. 552, 129 Neb. 
311. 

Voluutary association 
Although the gift to a charitable 
use is to a voluntary association or 
an unincorporated society, which is 
uncertain, indefinite, and fluctuating 
in its membership, the court will, 
nevertheless, at least in some juris- 
dictions, uphold it and will appoint a 
trustee to take and to administer the 
fund according to the terms of the 
grant. 

Del.—Hutton v. St. Paul Brotherhood 
of People's Church of Dover, 178 
A. 584, 20 Del.Ch. 413. 

Me.—Bates v. Schillinger, 145 A. 395, 
128 Me. 14. 

Pa.—Civic Club v. Central Trust Co., 
44 Pa.Co. 401. 

R.I.—Taylor v. Salvation Army, 142 
A. 335, 49 R.I. 316. 

11 C.J. p 333 note 50. 

86. Mo.—Robinson v. Crutcher, 209 
S.W. 104, 277 Mo. 1. 

Cannot incorporate names of donees 
In view of Rev.St.l909 § 583, a 
court of equity, in order to sustain 
a trust in a will cannot go to the 
extent of incorporating into the will 
the names of the donees who -would 
take legal title to the funds be- 
queathed. Where testator bequeath- 
ed the residue of his estate to the 
capital of a county school fund, the 
names of the judges of the county 
court could not be inserted as cus- 
todians of the property, a charitable 
trust not having been sufflciently 
created to make applicable the pro- 
visions of Rev.St.l909 § 3747.—Rob¬ 
inson V. Crutcher, supra. 

87. Conn.—Shannon v. Eno, 179 A. 
479, 120 Conn. 77. 

Me.—McCarthy v. Walsh, 122 A. 406, 
123 Me. 157. 

N.Y.—In re McLoghlin’s Estate, 248 
N.Y.S. 253, 139 Misc. 202, affirmed 
In re McLoghlin’s Will, 251 N.Y. 
S. 876, 233 App.Div. 886—In re 
Kelley*s Will, 245 N.Y.S. 294, 138 
Misc. 190. 

Pa.—^In re Anderson's Estate, 112 A. 

766, 269 Pa. 535. 

11 C.J. p 333 nptes 49, 51. 

88. Me.—Dupont v. Pelletier, 113 A. 
11, 120 Me. 114. 

Mass.—^Kirwin v. Attorney General, 
175 N.E. 164, 275 Mass. 34. 

N.H.—Petitlon of Madden, 172 A. 
435, 86 N.H. 583—Winslow v. 

Stark, 97 A. 979, 78 N.H. 135. 

Pa.—^In re Mears’ Estate, 149 A. 157, 
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part of, some or all of the original trustees.®^ 
While the rule has been appHed even where the 
person making the gift failed to appoint a trustee 
or to make provision for the appointment of one,9<5 
there is some authority to the contrary.^i 

However, the rule is not applicable where the 
gift is to charity generally and no trustee was ap- 
pointed by the testator.^2 Also, the rule has been 
held not applicable where discretion of a personal 
nature is reposed in the trustee, inasmuch as the 
means of certainty as to the execution of the don- 
or^s wishes are lost by his death;^^ -w-iu the 
rule be applied where the gift is so uncertain that 
it cannot be executed and consequently cannot be 
upheld as a charity unless the testator has ap- 
pointed, or provided for the appointment of, a trus¬ 
tee and has clothed him with a discretion, the ex- 
ercise of which will relieve the gift of uncertainty, 
and the testator has not done this;^^ but where it 
do es not expressly or impliedly appear that the 
donor limited the execution of the trust to the dis¬ 
cretion of the named trustees, the court will ap¬ 
point a trustee to apply the property or funds to 
the objects and in such a manner as will effectuate 
the intention of the donor,^ 5 and in some jurisdic- 

299 Pa. 217—^In re Thompson*s Es- 
tate, 127 A. 446, 282 Pa. 30. 

11 C.J. p 333 notes 49, 52. 

89. Tenn.—State v. Ausmus, Ch.A., 

35 S.W. 1021. 

Tex.—^Tunstall v. Wormley, 54 Tex. 

476. 

90. Cal.—^In re De Mars* Estate, 

App., 67 P.2d 374. 

Ky.—Obrecht v. Pujos, 268 ^.W, 564, 

206 Ky. 751. 

N.J.—While V. City of Newark, 103 
A. 1042, 89 N.J.Eq. 5. 

11 C.J. p 333 note 48. 

Specific object 

If testator’s hequest of income be 
for specific charitable object, and no 
trustee is appointed, court will nom¬ 
inate one.—While v. City of Newark, 
supra. 

ComprehendiniT Immanltaciasi ob¬ 
jects 

A bequest “,to charity*' made by 
testatrix who appointed no trustee 
created a valid charitable trust, since 
testatrix comprehended all the va¬ 
ricus religrious, educational, benevo- 
lent, and humanitarian objects which 
the single word '‘charity” connotes, 
and the court would appoint a trus¬ 
tee to 4istribute the fund to various. 
religious, educational. benevolent, 
and humanitarian objects.—In re 
'Jordan’s Estate, Pa., 197 A 150. 

91. Tenn.—^Bwell v. Sneed, 191 S.W. 

131, 136 Tenn. 602, 6 A.L..R. 303. 

Statute not authorizingr appointment 
Shannon's Code § 5166, presupposr 


tions, sometimes by virtue of statutory provisions, 
the trust does not fail or become inoperative by 
reason of a failure of the trustee to exercise the 
discretion conferred upon him, as the court may ap¬ 
point a trustee to exercise such discretion.96 

Whom court shotild appoint. In appointing a 
trustee of a charitable trust, it is the duty of the 
court not to appoint one who is in hostility either 
to the purpose or to the beneficiaries of the gift.97 
The executor of a will will be permitted to act as 
trustee if the testator manifested an intention that 
he shouid so act.^^ 

A special statute declaring that the donor’s old- 
est lineal male descendant shall be a trustee ex 
gratia was construed to mean the oldest male de¬ 
scendant in the oldest line of descent, akin to the 
doctrine of primogeniture.^^ 

§ 28. Acceptance or Refusal of Trust by 
Trustee 

A trustee may elect to accept or decHne the trust; 
and while he may generally renounce a trust, a town or 
City may not do so after accepting such trust. 

In some cases a charitable gift does not vest in 
the trustee unless he accepts the trust^ within a rea- 

death.—Sherman v. Shaw, 137 N.E. 
374, 243 Mass. 257. 

(3) Direction of will that income 
from charitable trust shouid be ex- 
pended under direction of actingr pas¬ 
tor of church and acting superin¬ 
tendent of Sunday school was held 
not to create such personal discre¬ 
tion as to preclude court from au- 
thorizing others to act in case there 
were no such persons who could do 
so,—^Hartford Nat, Bank & Trust Co. 
V. Oak Bluffs First Baptist Church, 
164 A. 910, 116 Conn. 347. 

96. Pa.—In re Thompson’s Estate, 
.127 A. 446, 282 Pa, 30-—In re Bat- 
terson's Estate, 18 Pa.Dist. & Co. 
52. 

97. Pa.—In re Shand's Estate, 118 A. 
623, 275 Pa. 77. 

11 C.J. p 334 note 56. 

98. Cal.—^In re De Mars' Estate, 
App., 67 P.2d 374. 

99. N.Y.—Hewitt v. Cooper Union 
for Advancement of Science and 
Art, 144 N.E. 650, 238 N.Y. 381, 
reversing 201 N.Y.S. 792, 207 App. 
Div. 256. 

U.S.—Seibold v. City of Naper- 
ville, D.C.Ill., 19 P.Supp. 281. 

11 C.J.'p 334 note 58. 

Sufficient acceptance 
“There can be no doubt about the 
certainty of the acceptance of the 
trustees of the Walker twist, for 
thoy sisned, . acknowledged and 
agreed to the contents of each of the 
three deeds. • The essential Code 


es the valid appointment of trustees, 
and does not authorize the attorney 
greneral to represent unascertained 
beneficiaries of a charitable trust so 
as to permit the appointment of 
trustees where none were originally 
appointed.—^Ewell v. Sneed, 191 S.W. 
131, 136 Tenn. 602, 5 AL.R. 303. 

92. N.J.—^While v. City of Newark, 

103 A 1042, 89 N.J.Eq. 5. 

93. Ohio,—^Rogers v. Rea, 120 N.E. 
828, 98 Ohio St. 315. 

Tex.—City of Haskell v. Ferguson, 
Civ.App.. 66 S.W.2d 491. 

11 C.J. p 334 note 54. 

94. Tex.—City of Haskell v. Fer¬ 
guson, supra. 

11 C.J. p 334 note 55. 

95. Mass.—^Reilly v. McGowan, 166 
N.E. 766, 267 Mass. 268—-Binney v. 
Attorney General, 156 N.E. 724, 

259 IVIass. 539. 

Special confidence not reposed 

(1) Devise for charitable purposes 
did not Show testator placed person¬ 
al confidence in executors requiring 
action by them only.—^Kirwin v. At¬ 
torney General, 175 N.E. 164, 2751 1. 
Mass. 34. 

(2) Will bequeathing $1,000 to ex¬ 
ecutor to be applied at his discretion, 
for advancement of tefi poor boys 
to be selected by him, does not in¬ 
dicate special confidence was placed 
in executqr as to selection of bene¬ 
ficiaries, and trustee can be appoint¬ 
ed to perform. trust after executor's 
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sonable time wKere no time is specified;^ and a 
statute providing that any person appointed as a 
trustee who shall neglect or refuse to give bond 
wben required shall be considered as having de- 
clined the acceptance of the trust is applicable to 
charitable trusts.^ However, the failure to accept 
a gift within the time allowed by the instrument of 
donation has been held not to divest the titie of the 
trustee where it had no knowledge of the gift dur- 
ing such time and it accepted the gift in the man- 
ner indicated shortly after acquiring knowledge 
thereof and the primary intention of the donor was 
to have the property go to such association and 
where there are several gifts for the same object, 
any acts of the trustee indicating an intent to car- 
ry out the purpose for which the gifts were prom- 
ised or made must be presumed to be in furtherance 
of each, unless otherwise shown.5 

Where the trustee named is a town or city or 


other governmental body, it may, like other trus- 
tees, elect either to accept or to decline the trust 
and it may make a conditional acceptance thereof, 
and then will be bound only by the terms of the de- 
vise and its own conditional acceptanceJ A for- 
mal acceptance is not necessary;^ and while its 
action in adopting an order or resolution accepting 
the gift is a sufficient acceptance in some cases,^ 
where the gift was subject to a condition precedent 
which has not been performed and a reasonable 
time therefor has elapsed, a mere resolution is not 
a sufficient acceptance.^0 

The trustee of a charity may so distinctly repudi¬ 
ate and disavow the trust, and hold the property 
so adversely as to acquire a complete legal and eq- 
uitable title.^^ 

Remmciation, Although a trustee may generally 
renounce his trust, either expressly or impliedly,^^ 


element of certainty in this respect 
is beyond cavil.”—Dingwell v. Sey- 
mour. 267 P. 327. 329, 91 Cal.App. 
483. 

2. Mich.—^In re DeBancourt*s Es- 

tate, 272 N.W. 891, 279 Mich. 518, 

110 A.L.R. 1346. 

Xiapse of time 

Lapse of time before acceptance of 
charitable bequest is not in itself 
significant in determining whether 
bequest has lapsed, whether one pur- 
sues right promptly or slowly within 
legal limits being of little impor- 
tance so long as parties are in same 
position. A bequest in trust for es- 
tablishment and support of city lib- 
rary to be named for testator did not 
lapse because of city’s failure to ex- 
press formally its acceptance of be¬ 
quest and designate library by such 
name until nearly forty years after 
executor under will notified city of 
bequest, such designation of library 
not being condition precedent to be¬ 
quest.—In re Mead's Estate, Wis., 
277 N.W. 694, rehearing denied 279 
N.W.'18. . i 

Beasonable time 

Where will bequeathed sum of 
money to charitable organization to 
be used in erection of new building, 
the money to be paid by executor 
when he was satisfied that building 
would be completed and that organ¬ 
ization could finance it, the organi¬ 
zation was required to give notice 
of election to accept the legacy with¬ 
in a reasonable time, which would 
elapse on running of statute of lim- 
itations.—In re DeBancourfs Estate, 
272 N.W. 891, 279 Mich. 518, 110 A. 
L.R. 1346. : 

3. N.H.—^Fernald v. Scientist First 

Church of Christ. 8$ A. 705. 77 N. 

H. 108, 


4. Mass.—Woman*s Seaman’s Friend 
Soc. V. Boston Y. W. C. A., 134 N. 
E. 601, 240 Mass. 521. 

5. Me.—Central Maine General Hos- 
pital V. Carter, 122 A. 417, 125 Me. 
191, 44 A.L.R. 1323. 

e. U.S.—Seibold v. City of Naper- 
ville, D.C.I11., 19 F.Supp. 281. 

11 C.J. p 334 note 61. 

Acceptance not a rejection of prior 
bequest ia trust 

A city*s acceptance of Carnegie 
gift for erection of public library 
building and placing‘of plaque bear- 
ing inscription, “This Library is a 
gift of Andrew Carnegie to the 
City,” in building constructed, did 
not indicate its rejection of prior be¬ 
quest in trust for establishment and 
support of public library to be 
named for testator. The fact that 
City ignored executor’s letter, calling 
its attention to bequest in trust for 
establishment and support of city 
library and stating that city had not 
accepted bequest, that difficulties in 
carrying out will might be overcome 
by cooperation between city and res- 
iduary legatees, and that writer was 
ready to turh over fund according 
to directions of will, did not indi¬ 
cate city’s renunciation of bequest, 
it being executor’s duty under will 
to turn over fund to trustees for 
purchase of books. on city’s accept¬ 
ance of Carnegie gift for erection of 
library building.—^In re Mead’s Bs- 
tate, Wis., 277 N.W. 694, rehearing 
denied 279 N.W. 18. 

Rejection not shown 
A City did not renounce charitable 
bequest of fund for establishment 
and support of public library there- 
in by agreeing to do so in considera- 
tion of payment of lesser sum to city 
by testator’s heir, such agreement 
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being void as attempt to divert 
greater portion of trust fund to oth¬ 
er purposes than those directed by 
will. The City, leasing building for 
library for five years after executors 
notified it of bequest in trust for 
establishment and support of public 
library in city, ‘did not thereby re¬ 
nounce bequest.—^In re Mead's Es¬ 
tate, supra, 

7. Mass.—^Burr v. Boston, 95 N.B. 
208, 208 Mass. 537, 34 L.R.A.,N.S., 
143. 

8. lowa.—In re Nugen’s Estate, 272 
N.W, 638. 

9. Mass.—^Attorney General v. City 
of Lowell, 141 N.E. 45, 24.6 Mass. 
312. 

11 C-J. p 334 note 63. 

Binding agreement 
Warrant for town meeting, vote to 
accept hospital as gift, and ordinanc- 
es, approved by donors, regarding 
selection of board of trustees, were 
held binding agreement.—^Adams v. 
Plunkett, 176 N.E. 60, 274 Mass. 453. 
School board 

The willingness of a school board 
to accept a charitable trust may be 
shown by a resolution adopted by 
it.—Richards v, Wilson, Ind., 112 N. 
E. 780. 

10. U.S.—Seibold v. City of Naper- 
ville, D.aill., 19 F.Supp. 281. 

11. N.H.—^Newington Cong. Soc. v, 
Newington, 53 N.H. 595. 

Right of trustee‘to release trust see 
infra § 66. 

12. Tenn.—^Town of Franklln v. Gil- 
lespie, 6 S.W.2d 323, 157 Tenn. 78, 

giling pleading adverse to benell^a- 
xies 

Filing of pleading by trustee ad¬ 
verse to interest of beneficiaries con- 
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it has been held that a town or city, after accepting 
a oharitable trust, cannot renounce 

§ 29. Capacity of Trustees or Donees to Take 

As a generai rule, any person capable of taking and 
Holding rea! and persona! property may be a trustee of 
a oharitable trust. 

Any person capable of taking and holding real 
and personal property may be a trustee of a char- 
itable trust and it is not necessary that the trus¬ 
tee should be itself a charitable institution,^^ h ^e- 
ing immaterial, where the other requisites to a pub- 
lic charity exist, that distribution is to be made in 
private or by a private hand, as shown supra § 1. 
Where the person or Corporation named as trustee 
by the person creating the trust is in existence and 
is competent to take title and execute the trust, 
there is no reason why he or it should not act as 
trustee,notwithstanding he or it may be a foreign 
trustee,^*^ 


The fact that persons designated in a will as trus¬ 
tees to hold title to national bank stock bequeathed 
to a church are officers of the bank does not dis- 
qualify them to act as such trustees.^* 

A discussion of the restrictions on testamentary 
dispositions for charitable, benevolent, or religious 
purposes, see the C.J.S. title Wills §§ 108-110, also 
68 C.J. page 534 note 51-page 564 note 99. 

§ 30. — Corporations Generally 

Generally, a Corporation capable of taking and Hold¬ 
ing property may be the trustee of a charity If the trust 
Is not inconsistent with the' purposes of its organization 
and the amount thereof does not exceed Its statutory 
or charter capacity to take. 

Provided it is capable of taking and holding prop¬ 
erty,a Corporation may be the trustee of a charity 
where the trust is not inconsistent with, or repug¬ 
nant to, the purposes of its organization ;20 and in 
any event, an objection that a church Corporation is 


stitutes renunciation of his trust.— 
Town of Franklin v. Gillespie, supra. 

13. Conn.—Tale College’s App., 34 
A. 1036, 67 Conn. 257. 

11 C.J. p 334 note 64. 

14. N.J.—Johnson v. Bowen, Ch., 95 
A. 370. 

Graut to individual in trust for 
state or public is valid charitable 
gift, in absence of statutory prohi- 
bition.—President and Fellows of 
Middlebury College v. Central Power 
Corporation of Vermont, 143 A. 884, 
101 Vt. 325. 

Statiite contemplatinsr ixicorporation 
of trustees 

A statute contemplating that when 
natural persons are appointed trus¬ 
tees, they shall form themselves into 
a Corporation for the purpose of ad- 
' ministering and executing the trust, 
has been held not to prohibit the 
naming of an individual as trustee. 
—Succession of Marion, 112 So. 667, 
163 La. 734. 

15. Cal.—Willey’s Est., 60 P. 471, 
128 Cal. 1. 

Holding land in tmst not condition 
precedent 

The holding of title to land in 
trust for a benevolent purpose is not 
a prerequisite to the taking of title 
to personalty by trustees on a like 
purpose.—Hays v, Harris, 80 S.E. 
827, 73 W.Va. 17. 

16. R.I.—Rhode Island Hospital 

Trust Co. V. Newport, 87 A. 182. 

Orphans’ horne 

(1) That Ne vada laws authorize 
directors of Nevada orphans’ horne 
to receive bequests refuted conten- 
tlon directors were incapable of tak- j 
ing as trustees under will.—re I 


mod's Estate, 292 P. 144, 108 Cal. 
App. 694. 

(2) In view of a statute prescrib- 
ing those who may take under a 
will, it has been held that no valid 
bequest can be made to the state 
orphans’ horne.—^In re Beck’s Estate, 
121 P. 1057, 44 Mont. 561, denying 
rehearing 121 P. 784, 44 Mont. 561. 

17. lowa.—^Beidler v. Dehner, 161 N. 
W. 32, 178 lowa 1338. 

18. Neb.—^In re Douglass, 143 N.W. 
299, 94 Neb. 280, Ann.Cas.l914D 
447. 

19. Colo.—^In re Forresters* Estate, 
579 P. 721, 86 Colo 221. 

State hurean for child and animal 
protection 

Colorado State Bureau for Child 
and Animal Protection was author- 
ized to receive bequest for hungry, 
abused, and neglected animals and 
for prosecution of persons abusing 
and neglecting them.—In re Forres- 
ters’ Estate, 279 P. 721, 86 Colo. 221. 
Power to take liberally construed 
“Plaintiffs insist that the powers 
of corporations to receive property 
are strictly construed. This is not 
the law where the gift is for char¬ 
itable and public uses.”—Vestal v. 
Pickering, Or., 267 P. 821, 824. 

20. Del.—Hutton v. St. Paul Broth- 
erhood of People’s Church of Do¬ 
ver, 178 A. 584, 20 Del.Ch. 413. 

Fla,—Montgomery v. Carlton, 126 So. 
135. 99 Fla. 152. 

N.H.—Roberts v. Corson, 107 A. 625, 
79 N.H. 215, 5 A.L.R. 1172. 
N.J.-^Bible Readers’ Aid Soc. of 
Trenton v. Katzenbach, 128 A. 628, 
97 N.J.Eq. 416. 

W.Va.—Wilson v. Perry, 1 S.E. 302, 
29 W.Va. 169. 

11 C.J. p 334 note 73. 
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mcorporated Christian Service 
board which was organized for the 
purpose of advancing the benevolent 
purposes of the church conference of 
which it was a subsidiary was en- 
titled to take as trustee a testamen¬ 
tary gift to an unincorporated chil- 
dren^s horne and an unincorporated 
old people’s horne, both of which 
were owned and operated by the 
board. — In re Peterson's Estate, 
Minn., 277 N.W. 529. 

Incorporated deaconess Institute 
which operated a deaconess horne 
with which unincorporated testamen¬ 
tary donee was merged prior to tes¬ 
tatrix' death was entitled to testa¬ 
mentary gift as trustee for the bene¬ 
fit of deaconesses affiliated with 
donee prior to merger and for con- 
tinuing the benevolent work carried 
on through donee by the board which 
owned donee prior to the merger.— 
In re Peterson’s Estate, supra. 

Gift to college for chapel 
A gift to a college for erection 
of a chapel is not void on the ground 
that the college, being incorporated 
for educational purposes, cannot own 
and control a building used for pur¬ 
pose of conducting religious Servic¬ 
es.—^Lightfoot v. 'Poindexter, Tex. 
Civ.App., 199 S.W. 1152, error re- 
fused. 

Substituted trustee 
Under Act April 28, 1905, Pub.L. 
p 384, every Corporation of state or¬ 
ganized for religious, etc., purposes 
can act as substituted trustee for 
any religious, educational, or char¬ 
itable trust.—Bible Readers’ Aid Soc. 
of Trenton 'v. Katzenbach, 128 A. 628, 
97 N.J.Eq. 416. 

Powers of charitable corporations 
generally see infra { 72. 
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not authorized by law to hold title to the trust fund 
in controversy is -without force, where the gift is 
to an individual trustee for the benefit of the Cor¬ 
poration, 

Although it has been held that a gift to a charita- 
ble Corporation failed where such Corporation be- 
came insolvent and a receiver had been appointed 
prior to the time it was entitled to receive such 
gift ,22 it has also been held that a bequest to a char- 
itable Corporation was valid, notwithstanding bank- 
ruptcy and the appointment of a trustee therein 
prior to the time the Corporation was entitled to re¬ 
ceive such gift, the court, in such case, applying the 
cy pres doctrine,23 which doctrine is discussed infra 
§ 52. 

Sfatutory limitations, Grants and gifts to chari- 
ties are often subject to statutory limitations, as 
for instance that devises shall not be made to char- 
itable institutions of more than a specified percent- 
age of the testatores estate to the exclusion of his 
wife or descendants, see the C.J.S. title Wills § 110, 
also 68 C.J. page S46 note 49-page 564 note 99. 
Frequently the limitation is as to the amount which 
charitable institutions may take and hold, and a 
charter limiting a charitable corporationes property 
to a fixed sum has been held not modified by a gen- 
eral law authorizing such corporations to take prop¬ 
erty in trust without any expressed limit,24 Wheth- 
er a gift of property to a Corporation is void as to 
any excess above its legal capacity to take, with a 
resulting trust as to such excess in favor of the 
heirs at law and next of kin, is a question on w^hich 
there exists a conflict of authority. In some ju- 
risdictions the rule is that such gifts are void as to 
the excess of the chartered capacity of the Corpo¬ 


ration to take,25 while in others the gift has been 
held not void as to the excess, at least where not 
attacked by the state.26 However, a bequest of an 
amount above the statutory limit may be made valid 
as to such total by a legislative increase after the 
testatoris death;27 but where a Corporation may 
not take by devise unless expressly allowed, a stat¬ 
ute enabling a Corporation to take by devise has 
been held not to make valid a devise by a testator 
who died before such statute was in force,2S al¬ 
though if the Corporation had not the capacity to 
take at the testatoris death, where the gift was not 
to take effect until the happening of a future 
event, at which time such incapacity had been re- 
moved, it was held that the Corporation was entitled 
to the gift.29 

Who may question validity or right to take. 
While the heirs of a donor are entitled to litigate 
the question whether a Corporation has any power 
to acquire property in trust by devise,20 there is a 
conflict of authority as to the right to attack a gift 
made to a Corporation in excess of its charter or 
statutory limit. In some jurisdictions, the excess 
of a gift above the limit allowed may be impugned 
by the heirs and next of kin,21 while in other ju¬ 
risdictions the rule is that such gifts can be attack¬ 
ed only by direct proceedings instituted in behalf of 
the state, and that they cannot be impeached in 
suits 'brought by the heirs at law and the next of 
kin ;22 and, where by special act the state has waiv- 
ed its right by authorizing the creation of a partic- 
ular Corporation with enlarged capacity to enable 
it to accept and to hold a gift, the power of the 
Corporation in that respect cannot be questioned in 

any manner.23 


21. Mo.—Sandusky v. Sandusky, 168 
S.W. 1150, 261 Mo. 361. 

22. Tenn.—Garner v. Home Bank & 
Trust Co., 107 S.W.2d 223, 171 
Tenn. 652. 

23. N.Y.—In re Walter’s Estate, 269 
N.Y.S. 402, 150 Misc. 612, 

24. N.Y.—Chamberlain v. Chamber- 
lain, 4*3 N.Y. 424. 

25. Tex.—House of Mercy v. Bavid- 
son, 39 S.W. 924, 90 Tex. 529. 

11 C.J. p 335 note 78. 

26. Tenn.—^Bank of Commerce & 
Trust Co. v. Banks, 28 S.W.2d 340, 
181 Tenn. 11, 69 A.L.R. 1353, re- 
hearing denied 29 S.W.2d 658, 69 A. 
L.R. 1353.- 

27. Conn.—Dwyer v. Leonard, 124 
A. 28. 100 Conn. 513. 

11 C.J. p 335 note 82, 

May take by devise 

Statutes limiting the amount 

which charitable corporations may 

take and hold in trust and providing 

14 C. J.S.-30 


that they may take funds received 
by gift or bequest have been held 
not to prevent them from taking 
realty by devise.—^Hubbard v. Wor- 
cester Art Museum, C.C.Mass., 179 
P. 406, writ dismissed 196 F. 871, 116 
C.C.A. 433. 

2a N.Y.—White v. Howard, 46 N.Y. 
144—Bonard’s Will, 16 Abb.Pr.,N. 
S., 128. 

Power of corporations to take by 
devise generally see the C.J.S. title 
Wills § 106, also 68 C.J. page 528 
note 42-page 534 note 49. 

29. N.Y.—^Plymouth Soc. v. Hep- 
burn, 57 Hun 161, 10 N.Y.S. 817. 

30. Del.—McBride v. Murphy, 124 
A. 798, 14 Del.Ch. 242, affirmed 
Murphy v. McBride, 130 A. 283, 14 
Del.Ch. 457. 

31. Tex.—^House of Mercy v. David- 
son, 39 S.W. 924, 90 Tex. 529. 

11 C.J. p 335 note 79. 

32. U.^.—^Hubbaxd v. Worcester Art 
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Museum, C.C.Mass., 179 P. 406, er¬ 
ror dismissed 196 F. 871, 116 C.C.A. 
433. 

Tenn.—^Bank of Commerce & Trust 
Co. V. Banks, 28 S.W.2d 340, 161 
Tenn. 11, 69 A.L.R. 1353, rehearing 
denied 29 S.W.2d 658, 69 A,L..R. 
1353—Gibson v. Prye Institute, 193 
S.W. 1059, 137 Tenn. 452, Ii.R.A. 

. 1917D 1062. 

11 C.J. i> 335 notes 75, 80. 

Devise not to take elfect immediately 
The fact that the time for re- 
ceiving the bequest was postponed 
for a period of time does not affect 
the rule stated in ^he text.—Bank of 
Commerce & Trust Co. v. Banks, 29 
S.W.2d 658, 69 A.L..R. 1353, denying- 
rehearing 28 S.W.2d 340, 161 Tenn. 
11, 69 A.L..R. 1353. 

33. U.S.—^Brigham v. Peter Bent 
Brigham Hospital, Mass., 134 P. 

I 513, 67 C.C.A. 393, aflarming, C.C.^ 
1 126 P. 796. 
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§ 31. -Foreign Corporations 

In the absence of a statute prohibiting a foreign Cor¬ 
poration from Holding property, and provided it is au- 
thorized to take by the law of its creation, a foreign 
Corporation may take a gift or devise for charitable uses. 

In the absence of a statute of the state in which 
the land is situated, which prohibits a foreign Cor¬ 
poration from taking and holding land or real es- 
tate,34 and provided it is authorized to take by the 
law of its creation,35 a foreign Corporation may 
take a gift, devise, or bequest for charitable uses; 
and although a foreign Corporation may not be able 
to hold land or any interest in land, yet where the 
will directs a conversion of the realty into person- 
alty, a bequest of the proceeds to such a Corpora¬ 
tion will be upheld.35 

§ 32. - Corporations to Be Formed 

A valid charitable gift may be made to a Corporation 
to be formed after the death of the testator or after the 
dellvery of a deed by the donor. 

A valid charitable gift may be made to a Corpo¬ 
ration to be formed or created after the death of 
the testator in case of a will,3'^ or after the deliv- 
ery of the deed in case of a gift by deed.38 

The trustees of a charity may impliedly be au¬ 
thorized to apply for and accept an act of incorpo- 
ration to carry out the testatores pians,3^ and the 
giving of power to the trustees to incorporate com- 
panies obviously does not indicate an intent to cre¬ 
ate an unincorporated association in the nature of 


a charitable foundation.'^^ a direction that the ex- 
ecutors shall “forthwith’e obtain a ^'proper charter” 
makes them trustees of the trust fund until formal 
organization and it is not necessary even that 
the contemplated Corporation should be created, as 
a court of equity will uphold, protect, and enforce 
the gift for the charitable use,^3 or at least will 
hold the fund until incorporation can be affected.43 
However, a legacy to a charitable institution de- 
scribed as in being cannot be treated as made to 
an institution to be created nor can an institu¬ 
tion already established at the date of the will re- 
ceive a bequest to such as “may be established'' 
and where a will prescribes certain rules and meth- 
ods of government for a proposed institution not in 
being, it will not be sustained on the ground that 
without applying for a special act the institution 
may be incorporated under the general law which 
provides for a plan of incorporation different from 
that presented in the will.'^® 

§ 33. -Municipal Corporations and Other 

Govemmental Bodies 

Where 'the purposes of a trust are germane to the 
objects of a municipal Corporation, It may be the trustee 
thereof. 

A town or municipal Corporation may be a trus¬ 
tee of a trust for charitable uses, where the pur¬ 
poses of the trust are germane to the objects of 
the Corporation,^^ even though the object may be 
one which the municipality could not carry out at 


34. Neb.—Stork v. Schmidt, 261 N. 
W. 552, 129 Neb. 311. 

Corporation not for proflt 
A statute providing that no for¬ 
eign Corporation organized for pe- 
cuniary proflt shall purchase or hold 
real estate in the state does not 
operate to prohibit a foreign Corpo¬ 
ration organized solely for educa- 
tional purposes from taking by de¬ 
vise and holding land situated in the 
state to the extent of its capacity 
in the state of its creation.—^Eaton 
V. ■Woman’s Missionary Soc- of M. E. 
Church, 105 N.E. 746, 264 111, 88. 

35. Md.—Waters v. Waters, 142 A. 
297, 155 Md. 146. 

11 C.X p 335 note 85. 

Bight to guestlozL capacity 

Legal capacity of foreign Corpora¬ 
tion to take testamentary gift could 
not be raised by next of kin or other 
private persons.—^Waters v. Waters, 
supra. 

36. Md,—Smith v. Methodist Epis- 
copal Church Extension, 56 Md. 
362, 

Va.—Methodist Bpiscopal Church 
Missionary Soc. v. Calvert, 32 
Gratt. 357, 78 Va. 857. 

37. Md.—Second Nat Bank v. Sec- 


ond Nat. Bank, 190 A. 215—Gray 

V. Peter Gray Orphans’ Home & 
Mechanical Institute of Washing¬ 
ton County. 98 A. 202, 128 Md. 
592. 

Neb.—In re Secrests Estate, 191 N. 

W. 663, 665, 109 Neb. 431, citing 
Corpus Juris. 

N.Y.—In re Brigiin's Will, 203 N.Y. 
S. 646, 208 App.Div. 511—Maynard 
V. Parmers’ Loan Sc Trust Co., 203 
N.Y.S. 83, 208 App.Div. 112—Hull 
V. Pearson, 55 N.Y.S. 324, 36 App. 
Div. 224, 

11 C.J, p 335 note 88. 

Corporation, ezclusively charitable 
Where will directed trustees to 
organize a Corporation for the pur- 
pose of holding and leasing the real 
estate devised in trust and conduct- 
ing a maternity home for unfortu- 
nate or wayward girls, the Corpora¬ 
tion was not one organized for proflt, 
but was exclusively charitable.— 
Wemme v. First Church of Christ, 
Scientist, of Pdrtland, 219 P. 618, 
110 Or. 179, motion denied 223 P. 250, 
110 Or. 179. 

^ Mass.—^Assessors of Town of 
Weston V. Boston CoUege, Trus¬ 
tees, 6 N.E,2d 363. 

11 C.J. p»336 note 89. 
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36. Mass.—Sanderson v. White, 18 
Pick. 328, 29 Am.D. 591. 

40. Pa.—In re Kimberly, 95 A. 82, 
249 Pa. 469. 

41. Pa.—^In re Daly, 57 A. 180, 208 
Pa. 58. 

42. 111.—^Prench v. Calkins, 96 N.E. 
877, 252 111. 243. 

43. N.C.—^Keith v. Scales, 32 S.E. 
809; 124 N.C. 497. 

44. La.—-New Orleans v. Hardie, ,9 
So. 12, 43 La.Ann. 251. 

45. Pa.—Pepper’s Est., 1 Pa.Dist. 
148, 11 Pa.Co. 257. 

46. N.Y.—^Peo. V. Simonson, 27 N.E. 
380, 126 N.Y. 299, 

47. U.S.—Kibbe v. City of Roches- 
ter, D.C.N.Y., 57 F.2d 542. 

Cal.—^McKevitt v. City of Sacramen¬ 
to, 203 P. 132, 55 Cal.App. 117. 

Colo.—Haggin v. International Trust 
Co., 169 P. 138, 69 Colo. 135, L.R.A. 
1918B 710. 

Ind.—^Richards v. Wilson, 112 N.E. 
780, 185 Ind. 335. 

lowa.—re Nugen’s Estate, '272 N. 
W. 638. 

Kan.—Treadwell v. Beebe, 190 P. 768, 
107 Kan. 31, 10 A,L.R. 1359. 
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the pubiic expense.**^ Indeed, the power to act as 
trustee is expressly conferred by some statutes, ei- 
ther on municipalities generally or on particular 
municipal corporations, or as to particular gifts,^^ 
which statutes have been held, in some cases, mere- 
ly declaratory of the common law,50 and it will not 
be assumed, as an impediment to accepting a trust, 
that such statutes will be abrogated in the future.^i 
However, a municipal Corporation cannot take and 
hold property in trust for a purpose which is for- 
eign or repugnant to the objects of its incorporation 
and in which it has no interest^s 
A charitable bequest in trust to a town is not void 
because the town, at the time the bequest is made, is 
incapable of taking the trust; and the fund may be 
ordered to be paid over to the town on it being en- 
abled, by a subsequent act of the legislature, to ad¬ 
minister the trust according to the will.^S Where 
a city charter was repealed, and a new one granted, 
its area being enlarged, the city’s title under a trust 
for charity was held not aifected;^^ and if a town 


is afterward incorporated as a city, the identity of 
the municipal Corporation is not lost, and the prop¬ 
erty held by the inhabitants of the town in trust 
passes to the city on the same trust, without the ac- 
tion of any court, and trustees cannot be appointed 
for such cause alone to manage the funds in place 
of the city.^® 

Other governmental bodies held capable of acting 
as trustees of a charitable trust include counties,^® 
townships,57 and school districts or school boards.^s 
In the absence of any restraining statute,®^ a gift to 
a state,®® or to the United States,®^ in trust to apply 
the fund in executing a lawful governmental func- 
tion is Valid; but if the state refuses to accept the 
trust no substitute trustee can succeed to its sover- 
eign powers in administering it.®^ 

Particular purposes. A governmental body has 
power to receive property in trust for educational 
purposes,®® including a pubiic library or reading 
room;®^ for the erection of a courthouse or other 


Me.—In re Clark’s Estate, 159 A. 500, 
131 Me. 105. 

Mass.—^Adams v. Plunkett, 175 N.E. 
60, 274 Mass. 453—^Attorney Gen¬ 
eral V. City of Lowell, 141 N.E. 
45, 246 Mass. 812. 

N.H.—Petition of Tuttle, 112 A. 397, 
80 N.H. 36. 

N.J.—^Lawrence v. Prosser, 104 A. 
772, 89 N.J.Eq. 248. 

R. I,—City of Providence v. Payne, 
134 A. 276, 47 R,I. 444. 

S. C.—Grady v. City of Greenville, 
123 S.E. 494, 129 S.C. 89. 

Wash.—^In re Maynes’ Estate, 204 P. 

596, 118 Wash, 644. 

Wis.—Beurhaus v. Cole, 69 N.W. 986, 
94 Wis. 617. 

11 dj. p 336 note 99—43 C.J. p 1335 
note 88—63 C.J. p 158 note 46. 

Town, treasnrer as such 
A town treasurer as such has been 
held not entitled to hold real estate 
in trust.—St. Albans Treasurer v. 
Gibbs, Brayt., Vt., 76. 

48. N.J.—^Lawrence v. Prosser, 104 
A. 772, 89 N.J.EQ. ^48. 

43 C.J. p 1336 note 89. 

49. jColo.—^Borougrh or Town of Cla- 
,rion V. Central Sav. Bank & Trust 
Co., 208 P. 251. 71 Colo. 482. 

11 C.J. p 336 note 1. 

50. R.I.—City of Providence v. 

Payne, 134 A. 276, 47 R.I. 444. 

51. lowa.—In re Nugen’s Estate, 
272 N.W. 638. 

52. 111.—Stowell V. Prentiss, 154 N. 
E. 120, 323 111. 309, 50 A.L.R. 584. 

43 C.J. p 1337 note 6. 

53. R.I.—City of Providence v. 

Payne, 134 A. 276, 47 R.L 444. 

11 C.J. p 337 note 12. . 


54. U.S.—Girard v. Philadelphia, 
Pa., 7 Wall.. U.S.. 1. 19 L.Ed. 53. 

55. Mass.—^Higginson v. Turner,' 51 
N.E. 172, 171 Mass. 586. 

11 C.J. p 337 note 14. 

56. Kan. — Rishel v. McPherson 
County, 253 P. 586, 122 Kan. 741, 
rehearing denied 255 P. 979, 123 
Kan, 414 and former opinion ad- 
hered to 257 P. 939, 124 Kan. 31. 

Okl.—Phillips v. Chambers, 51 P.2d 
303, 174 Okl. 407. 

Ya.—^Pirkey v. Grubb’s Ex^r, 94 S. 

E. 344, 122 Ya. 91. 

11 C,J. p 337 note 16. 

Validity of permissory statute 
In Virginia, the legislature has 
power to enact a statute authorizing 
a county to accept donations and 
^ trusts made for benevolent or char- 
I itable objects of a pubiic character. 
—Pirkey v. Grubb's Ex'r, supra. 

57. Ind.—Skinner v. Harrison Tp., 
18 N.E, 529, 116 Ind. 139, 2 L.R.A. 
137. 

Sducatiztg orphau children 

Townships have been held not 
proper trustees of a fund for the 
education of orphan children.—^Ma- 
son V. Methodist Episcopal Church, 
27 N.J.Eq, 47. 

58. W.Va.—^Mercantile Banking & 
Trust Co: V, Showacre, 135 S.E. 9, 
102 W.Va, 260, 48 A.L.R. 1138. 

11 C.J. p 337 note 17. 

Title under trust not in county board 
of education 

Title to land given in trust to 
maintain school was held not to have 
vested In county board of education 
under Civ.Code 1910 § 1484, vesting 
the board with title to all school- 
houses belonging to,subdistricts,,etc. 
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—Dominy v. Stanley, 133 S.E. 245, 
162 Ga. 211. 

59. Taking by devise 

(1) Under the statutes, as they ex- 
isted at one time in one jurisdiction, 
a devise of land in that state to the 
people of the United States was in- 
valid for want of capacity to take 
by devise. 

U. S.—U. S. V. Pox, N.Y., 94 U.S. 315, 
24 L.Ed. 192. 

N.T.—In re Fox, 52 NT. 630, 11 Am. 
R. 751—Levy v. Levy, 33 N.Y. 97, 
affirming 40 Barb. 585. 

(2) So, also, as to a devise to the 
people of a state.—^Levy v. Levy, 33 
N.Y. 97, afRrming 40 Barb. 585—Catt 

V. Catt, 103 N.Y.S. 740, 118 App.Div. 
742. 

60. Conn.—^Yale College's App., 34 
■ A. 1036, 67 Conn. 237. 

11 C.J. p 337 note 18. 

61. Mass.—Dickson v. U. S., 125 
Masjs. 311, 28 Am.R. 230. 

62. Conn.—Yale College's App., 34 
A. 1036, 67 Conn. 237. 

63. U.S.—Kibbe v. City of Roches- 
ter, D.C.N.Y., 57 P.2d 542. 

Ind.—^Richards v. Wilson, 112 NE. 

' 780, 185 Ind. 335. 

11 C.J. p 336 note 2—43 C.J. p 1336 
note 97. 

Designating schoQl to be supported 

Even if a city cannot act as trus¬ 
tee of property devised for support 
of a school in the city, it may, as 
contemplated by the devise, desig¬ 
nate the school to be supported.— 
Laswell v. Hungate, 111., 256 P. 635, 
168 C.C.A. 29, certiorari denied Bish-^ 
op V. Same, 39 S.Ct. 386, 249 U.S. 
612, 63 L.Ed. 801. 

64. U.S.—Kibbe v. City of Roches- 
ter, D.C.N.Y., 67 F.2d 642. 
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building for public pse,^^ including a monument 
for the establishment and maintenance of hospitals 
or patients therein;^^ for laying out, improving, 
and lighting streets for the purchase and nse for 
display of United States flags;69 for planting and 
renewing shade trees;*^® for a public park;''^ for 
the repair of highways and bridges;'^^ for use in 
connection with waterworks for the relief of em- 
igrants passing through the city;’^^ or for the 
starting of young artificers in business.'^^ Also, in 
some States, a municipal Corporation may be a trus- 
tee of a trust for aiding the poor or aged,"^® but 
the contrary has been held in other jurisdictions as 
to trusts for indigent persons not paupers.77 

While, under statutes in some jurisdictions, a mu¬ 
nicipal Corporation may be a trustee of a trust for 
perpetual care of a cemetery lot^*^^ in other juris¬ 
dictions a devise to a municipal Corporation for per¬ 
petual care of a lot in a city-owned cemetery has 
been held invalid as a trust for a private purpose,*^^ 
the statute legalizing trusts for private burial lots 
not removing the incapacity of a municipal Corpo¬ 
ration to act as trustee of such a trust.^O While 
it has been held that towns may hold property in 
trust for the support of religion within their lim- 


its,^i it has also been held that a municipal Corpo¬ 
ration cannot hold land in trust for religious or as- 
sociated purposes;^^ ^nd school directors have no 
power to hold a spring for the use of the public.83 

Where a charitable trust is repugnant to, or in- 
consistent with, the proper purposes, for which the 
municipal Corporation was created, that may fur- 
nish a ground why it may not be compelled to exe- 
cute it, but it will furnish no ground to- declare the 
trust itself void.®^ 

§ 34. - Unincorporated Associations in 

General 

Although in some jurisdictions an unincorporated as- 
soclation cannot be a trustee and a charitable glft made 
directiy to It is vold, in other jurisdictions such gifts 
are upheid, sometimes on the ground that the trust will 
not be aiiowed to faii for want of a trustee. 

In accordance with the general rule that unin¬ 
corporated associations generally are incapable, as 
such, of taking or holding either real or personal 
property, as stated in the title associations § 14, it 
is a rule in some jurisdictions that an unincorporat¬ 
ed association or other voluntary unincorporat¬ 
ed organization cannot take and hold property for 
the purposes of administering a charitable trust, 


lowa.—In re Nugen’s Estate, 272 N. 
W. 638. 

43 C.J. p 1336 note 98. 

65. U.S.—^Kibbe v. City of Roches- 
ter. D.C.N.T., 57 P.2d 542. 

N.J.—New Jersey Title Guarantee & 
Trust Co. V. Smith, 108 A. 16, 90 
N.J. 386. 

11 C.J. p 336 note 3—43 C.J, p 1336 
note 90. 

GQ, N.J.—Lawrence v. Prosser, 104 
A. 772, 89 N.J.Eq. 248. 

43 C.J. p 1336 note 91. 

67- Mass.—^Adams v. Plunkett, 176 
N.E. 60. 274 Mass. 453. 

Va.—Pirkey v. Grubb’s Ex’r, 94 S.E. 

344, 122 Va. 91. 

11 C.J. p 336 note 5. 

Relief of distress 

Under a statute providing that a 
municipal Corporation may be a trus¬ 
tee of a trust for the relief of dis- 
tress, a village has capacity to take 
a devise of realty to be used as a 
general hospital.—Matter of Hem- 
streefs Wi!!, 167 N.Y.S. 1016, 101 
Misc. 340. 

68. Pa.—^Philadelphia v. Pox, 64 Pa. 
169. 

69. N.H.—Sargent v, Cornish, 54 N. 
H. 18. 

70. Pa.—^Cresson’s App., 30 Pa. 437. 

71. Cal.—McKevitt v. City of Sacra¬ 
mento, 203 P. 132, 55 Cal.App. 117. 

43 C.J. p 1336 note 96. 

72. Conn. — Hamden v. Kice, 24 
Conn. 350. 


73. Mich.—^Penny v. Croul, 43 N.W. 
649. 76 Mich. 471, 5 L.R.A. 858. 

74. Mo.—Chambers v. St. Louis, 29 
Mo. 543. 

75. Pa.—^Apprentices' Pund Case, 2 
Pa.Dist. 435, 13 Pa.Co. 241. 

43 C.J. p 1337 note 5. 

76. Kan.—Treadwell v. Beebe, 190 
P. 768, 107 Kan. 31, 10 A.L.R. 1359. 

Mass.—^Attorney General v. City of 
Lowell, 141 N.E. 45, 246 Mass. 
312. 

Okl.—Phillips V. Chambers, 51 P.2d 
303, 174 Okl. 407. 

11 C.J. p 336 note 8—43 C.J. p 1336 
note 1. 

Statutory limitation on valne of 
homes 

Statute placing limitation on value 
of homes that may be established by 
county for care of poor was held 
not intended to impose limitation on 
amount of property which county 
could receive by gift or devise for 
purpose mentioned, purpdse of stat¬ 
ute belng to place limitation on ex- 
penditure of public funds and to 
prevent counties from spending in 
excess of limited amount for that 
purpose without vote of people.— 
Phillips V. Chambers, supr€u 

77. Conn.—Dailey v. New Haven, 22 
A. 945, 60 Conn. 314, 14 L..R.A. 69. 

11 C.J. p 337 note 9. 

78. N.H.—^Petition of Tuttle, 114 A. 
867, 80 N.H. 155—^Petition of Tut¬ 
tle. 112 A. 397, 80 N.H.-36.. 
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79. N.T.~In re Turk’s Will, 221 N. 
T.S. 225, 128 Misc. 803, appeal dis- 
missed 226 N.Y.S. 111, 222 App.Div. 
724. 

Power over rents and realty 
A devise to commissioners of a 
city-owned cemetery for perpetual 
care of a cemetery lot is invalid 
as an attempt to make the commis- 
sion a trustee with power over the 
rents and proceeds of realty.—In re 
Turk's Will, 221 N.Y.S. 225, 128 Misc. 
803, appeal dismissed 226 N.Y.S.'111, 
222 App.Div. 724. 

Shonld foUow city charter provisions 
To obtain perpetual care of lot in 
city-owned cemetery, will should fol- 
low provisions of city charter.—In 
re Turk’s Will, supra. 

80. N.Y.—^In re Turk's Will, supra. 

81. N.H.—^Atty.-Gen. v. Dublin, 38 
N.H. 459, 577. 

43 C.J. p 1337 note 8. 

82. Mass.—Bullard v. Shirley, 27 N. 
B. 766, 153 Mass. 559, 12 L.R.A. 
110 . 

43 C.J. p 1337 note 7. 

83. 111.—Stowell V. Prentiss, 154 N. 
E. 120, 323 111, 309, 50 A.L.R. 584.' 

84. Colo.—^Haggin v. International 
Trust Co., 169 P. 138, 69 Colo. 135, 
L.R.A.1918B 710. 

11 C.J. p 337 note 11. 

85. N.Y.—^Trustees of Sustentation 
Pund of Reformed Bpiscopal 
Church V. Hoosac School, 183 N.Y. 
S. 585, 192 App.Div. 742—In re 
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and that a charitable devise or bequest made di- 
rectly to an unincorporated association is void for 
want of a person to take the legal title.^® In these 
jurisdictions, a gift to an unincorporated association 
is construed to be a gift to the association as a body, 
and not to its members,^'^ and hence cannot be 
taken by the individuals who compose the associa¬ 
tion as a gift to them.^^ Also, in these jurisdic¬ 
tions, a statute conferring quasi corporate capacity 
upon an unincorporated body to take land for pur- 
poses of public worship cannot be so extended as 
to confer power to take personal property.^^ 
However, in other jurisdictions, while it is some- 
times held that an unincorporated association can¬ 
not be a trustee of a charitable trust,90 the courts, 
sometimes by virtue of statutory provisions, uphold 
charitable gifts directly to an unincorporated as- 

Upham’s Will, 289 N.T.S. 518, 160 
Misc. 126—In re Bell’s Will, 253 
N.Y.S. 118, 141 Misc. 720—^In re 
Dering:’s Estate, 252 N.T.S. 193, 

140 Misc. 357—^In re Winburn’s 
Will, 247 N.Y.S. 584, 139 Misc. 6 
—Fisher v. Lister, 223 N.Y.S. 321, 

130 Misc. 1, modified on other 
grounds 226 N.Y.S, 484, 222 App. 

Div. 841—In re Trustees of Sus- 
tentation Fund of Reformed Epis- 
copal Church, 163 N.Y.S. 1042, 98 
Misc. 145. 

11 C.J. p 337 note 25. 

Snhordinate hrauch of a Corpora¬ 
tion, where such branch is clothed 
by the legislature with power to 
hold property, has been held capa- 
ble of holding and administering a 
trust for purposes germane to the 
object of its existence.—Heiskell v. 

Chicksaw Lodge, 11 S.W. 825, 87 
Tenn. 668, 4 L.R.A. 699. 

86. 111.—McNamara v. McNamara, 

127 N.E. 130, 293 111. 54. 

Tenn.—Howell v. Stroud, 1 Tenn.App. 

301. 

11 C.J. p 337 note 26. 

87. N.T.—In re Owens, 33 N.Y.S. 

422, 1131, 24 N.Y.Civ.Proc. 256. 

Tenn.—Robertson v. Walker, 3 Baxt. 

316. 

88. U.S.—Philadelphia Baptist As- 
soc. V. Hart, Va., 4 Wheat. 1, 4 L. 

Ed. 499. 

Conn.—Greene v. Dennis, 6 Conn. 293, 

16 Am.D. 58. 

N.T.—^King V. Woodhull, 3 Bdw. 79. 

89. Tenn.—^Rhbdes v. Rhodes, 13 S. 

W. 590, 88 Tenn, 637. 

90. R.I.—Taylor v. Salvation Army, 

142 A. 335, 49 R.I. 316—Tillinghast 
V. Council at Narragansett Pier, R. 

I., of Boy Scouts of America,'133 
A. 662, 47 R.L 406, 46 A.L.R. 823. 

Va.—^Pitzgerald v. Doggett's Ex’r. 

155 S.E. 129, 134, 155 Va. 112. cit- 
ing Corpus Juris. . 


soriatinn society, Of Other voluntary body or or- 
• which exists solely for charitable pur- 

poseTss^ Such gifts have been upheld either on the 
j the association has such an existence 
n be dealt with as trustee,or that such 
. - . fo the trustees of such an institution/^ 
or^on the ground that the trust will not be allowed 

4 . X ‘1 r ^ want of a trustee, and that, if necessary, 
to fail for j ^ 

the court appoint a trustee to administer tne 

trust.^5 

^ EfFect of Subsequent Incorpora- 

^ * tion of Association 

•tabfe association which incorporales before 
A chari testator or before the devise or legacy 

the death ^ gift although it couid not take as 

vests --ted association. 

an unincorporaxe 

herr v. Feldman, 202 P. 624, 110 Kan. 
115. 

Organizatiou to he formed 

Where organization of trustees ad- 
ministering charitable foundation in- 
to a permanent association was con- 
templated by testatrix, and author- 
ized by her will. they did not take 
charitable bequest in their personal 
capacity, but in capacity of the as¬ 
sociation, which on death of testa¬ 
trix became vested with corpus of 
the trust.—In re Irwin’s Estate, 237 
P. 1074, 196 Cal. 366. 

92. Pia.—^Montgomery v. Carlton, 
126 So. 135, 99 Fla. 152. 

93. Wyo.—In re Gilchrisfs Estate, 
58 P.2d 431, 50 Wyo. 153, rehearing 
denied 60 P.2d 364, 50 Wyo, 153. 

11 C.J. p 338 note 31. 

94. Cal.—^In re McDole’s Estate, 10 
P.2d 75, 215 Cal. 328. 

95. Colo.—Jeffreys v. International 
Trust Co., 48 P.2d 1019, 97 Colo. 
188. 

Conn.—^Eccles v. Rhode Island Hos- 
pital Trust Co., 98 A. 129, 90 Conn. 
592. 

Del.—Hutton v. St. Paul Brotherhood 
of People's Church of Dover, 178 
A. 584, 20 Del.Ch. 413. 

Kan.—Barnhart v. Bowers, 57 P.2d 
60. 143 Kan. 866. 

Me.—Bates v. Schillinger, 145 A. 395, 
128 Me. 14. 

Mo.—Schneider v. Kloepple, 193 S.W. 
834, 270 Mo. 389. 

Pa.—Civic Club v. Central Trust Co., 
44 Pa.Co. 401. 

R.L—Taylor v. Salvation Army, 142 
A. 335, 49 R.I. 316—Tillinghast v. 
Council at Narragansett Pier, R. 
I., of Boy Scouts of America, 133 
A. 662, 47 R.I. 406, 46. A.L.R. 823. 
Va.—^Pitzgerald v. Doggetfs Ex’r, 
155 S.E. 129. 155 Va. 112. 

Wyo.—^In re Gilchrist^s Estate, 58 
P.2d 431, 50 Wyo. 153, rehearing 
denied 60 P.2d 364^ 50 Wyo. 163. 

11 C.J. p 338 note 32. 


91. Ala.—Tarver v. Weaver, 

209, 221 Ala. 663. 

Cal.—In re McDole’s Estate, ^ 

75, 215 Cal. 328—In re Irwii^’® ' 
tate, 237 P. 1074, 196 Cal. 
re Somerville’s Estate, 55 
12 Cal.App.2d 430. 

Colo.—Jeffreys v. International Tru 
Co., 48 P.2d 1019. 97 Colo. ^ 

Conn.—^Brinsmade v. Beach, ’ 

233, 98 Conn. 322—Eccles v. 

Island Hospital Trust Co., 

129, 90 Conn. 592. ^ 

lowa.—Meeker v. Lawrence, 21* 

W. 688, 208 lowa 409. . 

Kan.—Clark v. Watkins, 287 * ' 

130 Kan. 649. ' 5 

Me.—Bates v. Schillinger, 145 ^ ^ ’ 

128 Me. 14. ^ . 

Mo.—Harger v. Barrett, 5 

1100, 319 Mo. 633—Society of g' 
ers of Holy Souls v. Law, 

W. 718, 267 Mo. 667. . 

N.H.—Roberts v. Corson, 107 A- 
79 N.H. 21.5, 6 A.L.R. 1172. 

N.J.—New Jersey Title Guarantee 
Trust Co. V. American 
Red Cross, 160 A. 842, 111 
12—New Jersey Title Guarantee 
Trust Co. V. Smith, 108 A. 1®» ^ 
N.J.Eq. 386. 

Pa.—In re Levan’s Estate, 171 A- 61 ^ 
314 Pa. 274—In re Shand's Bstate, 
118 A. 623, 275 Pa. 77. 

S.C.—Snider v. Snider, 50 S.E3. ^ » 

70 S.C. 555, 106 Am.S.R. 754. 

Va.—Fitzgerald v. Doggetfs 
155 S.E. 129, 155 Va. 112. 


Wyo.—In re Gilchrisfs Estate» 


58 


P.2d 431, 50 Wyo. 153, rebear^^^ 
denied 60 P.2d 364, 50 Wyo. 1^3. 

11 C.J. p 338 note 30. 


Sol- 


Bexmaueut iustitutiou 

Notwithstanding the Kansas 
diers' Home is subject to be 
and its scope and purpose > 

as the legislature may deem 


ble, it is none the less a peri»- 


gtneat 


institutioh, and capable of 
property by gift or devise.* 
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Where a charitable devise or bequest is void be- 
cause made directiy to an unincorporated associa- 
tion, as shown supra § 34, it is not made valid by 
the incorporation of such association after the death 
of the testator.^6 On the other hand, in a jurisdic- 
tion where a devise or bequest of a charitable na¬ 
ture to an unincorporated society is valid as shown 
supra § 34, the fact that the society thereafter be- 
comes incorporated does not defeat its right to the 
devise or bequest^^ Where an unincorporated as¬ 
sociation or society becomes incorporated before 
the death of the testator, or after his death, but 
before the devise or legacy vests,^^ then it may 
take. 


§ 36. - Trustees of or for Unincorporated 

Associations 

A charitable gift to competent trustees for an un¬ 
incorporated association is valid. 

Regardless of whether in the particular jurisdic- 
tion an unincorporated body or association can it- 
self act as trustee of a charitable trust, as discussed 
supra § 34, a charitable gift to competent trustees 
for such an unincorporated body or association is 
valid so far as any objection pertaining to trustees 
is concerned,^ even though the trustees named are 
also the trustees or other officers of the society or 
association intended as beneficiaries.^ 


V. BENEriCIABIES 


§ 37. Character and Capacity 

a. In general 

b. Unincorporated association 
a. In General 

A charitable trust must be for the benefit of the 
public or some portion of It. It may be limited to the 
members of a specified cfass, who may be iimited In 
their abode to a certain locality or world-wlde In extent. 
Ordinarily the beneficiary need not be In existence at 
the time of the donor’s death, but a gift to a specific 
person or charitable organization and not to charlty 
generally wll! fali where the beneficiary is nonexistent. 

Although it is requisite to a public charity that it 
be for the benefit of the public or some portion • 
thereof, as appears supra § 12, it is not necessary 
that a, charity should be for the benefit of the en- 
tire public.^ Where the donor selects a class to be 
benefited, the gift is a valid charitable gift,^ pro- 


vided the purpose is a charitable one, for a consid- 
eration of which see supra §§ 12-23, and the re- 
quirements as to certainty of designation of the 
class and of indefiniteness of the persons to be ben¬ 
efited, as set forth infra § 39, are complied with. 
The class to take as beneficiaries may be limited to 
one sex;5 to persons following a specified trade 
or occupation,6 or employed by a named Corporation 
or governmental department;^ and in a number of 
jurisdictions to the members or dependents of mem¬ 
bers of some particular cult, sect, society, or reli- 
gious or secular organization.^ However, it has 
been held that a bequest to an association whose 
benevolence is restricted to its members only is not 
a public charity; but if the recipientes benevolence 
extends to an indefinite number of nonmembers, it 
may be counted a public charity; and the mere fact 
that members of the association also may share in 


96. N.C.—Gaston County United 
Dry Forces v. Wilkins, 191 S.E. S, 
211 N.C. 560. 

11 C.J. p 3S8 note 35. 

97. Pa.—Civic Club v. Central Trust 
Co., 44 Pa.Co. 401. 

11 C,J. p 338 note 37. 

98. N.J.—^American Bible Soc. v. 
American Tract Soc., 50 A. 67, 62 
N.J.Eq. 219. 

11 C.J. p 338 note 38. 

99. N.Y.—In re Upham's Will, 289 
N.Y.S. 518, 160 Misc. 126. 

11 C.J. p 338 note 39. 

1. 111.—Illinois Classis of Reformed 
Church in the United States v. 
Holben, 122 N.E. 46. 286 111. 473. 

Minn.—In re Peterson’s Estate, 277 
N.W. 529. 

N.Y.—In re Upham’s Will, 289 N.Y.S. 
518, 160 Misc. 126~In re Win- 
burn's Will, 247 N.Y.S. 584, 139 
Misc. 5. 

Pa.—Civic Club v. Central Trust Co., 
44 Pa.Co. 401. 

11 C.J. p. 338. note .41. See also infra 
§ 37 b. 


Corpus CTuris is quoted in In re 
Gilchrisfs Estate, Wyo., 58 P.2d 431, 
434. 

2. Cal.—In re Upham, 59 P. 315, 127 
Cal. 90. 

11 C.J. p 338 note 42. 

3. Midi.—Scarney v. Clarke, 275 N. 
W. 765, 282 Mich. 56. 

Pa.—Apprentices’ Pund Case, 2 Pa. 
Dist. 435, 13 Pa.Co. 241. 

4. N.Y.—In re Skuse's Estate, 1 N. 
Y.S.2d 202, 165 Misc. 554. 

11 C.J. p 338 note 44. 

5. 111.—People V. Alpha Pi of Phi 
Kappa Sigma Educational Ass’n 
of University of Chicago, 158 N.E. 
213, 215, 326 111. 573. 64 A.L.R. 
1376, citing Gorpns Jnris. 

6. N.Y.—Trustees of Sailors’ Snug 
Harbor in City of New York v. 
Carmody, 105 N.E. 543, 211 N.Y. 
286—Manley v. Fiske, 124 N.Y.S. 
149, 139 App.Div. 665, affirmed 95 
N.E. 1133, 201 N.Y. 546. 
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7. U.S.—Harrison v. Barker Annuity 
Fund, C.C.A.I1L, 90 F.2d 286. 

N.Y.—^In re Skuse*s Estate, 1 N.Y.S. 
2d 202, 165 Misc. 554—^In re West- 
inghouse’s Estate, 281 N.Y.S. 603, 
156 Misc. 320, affirmed 288 N.Y.S. 
1084, 248 App.Div. 568, leave to ap- 
peal denied 272 N.Y. 678. 

8. Ili,—People v. Alpha Pi of Phi 
Kappa Sigma Educational Ass^n of 
University of Chicago, 158 N.E. 
213, 215, 326 111. 573, 54 A.L.R. 
1376, citing Corpus Juris. 

Mass.—^Norris v. Loomis, 102 N.E. 
419, 215 Mass. 344. 

CorpiLS Juris is cited arguendo in: 
111.—^Most Worshipful Grand Lodge 
of Ancient Free and Accepted Ma- 
sons of State of Illinois v. Board 
of Review of Moultrie County, 117 
N.E. 1016, 1017, 281 111. 480. 

Neb.—^Ancient and Accepted Scottish 
Rite of Freemasonry v. Board of 
County Com’rs, 241 N.W. 93, 99, 
122 Neb. 586, 81 A.L.R. 11$6. 
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the general benevolence will not, ex necessitate, de- 
feat the charity, so long as the gift is for the benefit 
of an ‘‘indefinite number of persons” in the legal 
sense of that term, that is to say, for the benefit of 
all persons belonging to the recognized charitable 
classes covered by the benevolence in question.^ 
Also, it has been held that a gift in trust for the 
members or dependents of members of a particular 
fraternal order is invalid on the ground that the 
classification made is arbitrary and artificial and for 
a class less than the whole number of the group for 
whom the state may or should provide,but a tes- 
tamentary gift, made absolutely and not in trust, to 
a denominational hospital and the grand lodge of a 
fraternal order both being corporations, is validA^ 
A gift, the beneficiaries of which are to be selected 
from a very narrow class of mystics, has been held 

invalidA^ 

Ability of donee to take. Grants or donations for 
charitable uses are not rendered void or inoperative 
because of the inability of the beneficiary to take 
at the time of the grantA^ 

Existence of beneficiary. In most jurisdictions 


the beneficiary need not be in existence at the time 
of the donor’s death, provided there is a trustee ap- 
pointed for the management and control of the trust 
property in the meantime, or with discretionary 
powers;!^ and a gift for charitable uses may, un¬ 
der the direction of the instrument creating it, be 
administered and enforced by and through a Corpo¬ 
ration subsequently created for that purpose.^^ In 
some States, however, the beneficiary of a charitable 
gift must be in existence at the time the gift takes 
effect, if at all and, where a particular benefici¬ 
ary is not in existence, other charitable institutions 
named in the same instrument do not take its share, 
where the instrument cannot be construed as plac- 
ing them in a classA^ It has been stated that a 
purely charitable trust may be sustained where no 
beneficiaries are namedA^ However, a charitable 
gift intended for a particular institution and not 
for charity generally lapses where the particular in¬ 
stitution intended ceases to exist before the gift 
takes effect and, if there is no such organiza- 
tion or person as the one referred to in a will, then 
a public charity intended by the testator will fail for 
want of any taker;20 thus a bequest to a charitable 


9 . pa.—^In re Lawson^s Estate, 107 
A. 376, 264 Pa. 77. 

10. Kan.—Troutman v. De Boissiere 
Odd Fellows’ Orphans* Home, etc., 
71 P. 286, 66 Kan. 1. 

Case criticized as contrary to the 
great weight of authority.—Norris 
V. Loomis, 102 N.E. 419, 215 Mass. 
344. 

11. Kan.—Bradley v. Hili, 42 P.2d 
580, 141 Kan. 602. 

12. Beneficiaries with occult knowl- 
edge 

A trust, created by will directing 
trustee to pay income ‘*to such high- 
ly evolved individuals, with much 
occult knowledge who are ceaselessly 
working for the advancement of the 
Race and the alleviation of the suf- 
fering .of Humanity as to him 
. . . may seem worthy,*' was 
wholly void and unenforceable.—In 
re Carpenter’s Estate, 297 N.Y.S. 649, 
163 Misc. 474. 

13. Me.—Shapleigh v. Pilsbury, 1 
Me. 271. 

11 C.J. p 308 note 23, p 312 note 71. 

14. Tenn.—Johnson v. Johnson, 23 
S.W. 114, 92 Tenn. 569, 36 Am.S.R. 
104, 22 L.R.A. 179. 

11 C.J. p 339 note 55. 

15. N.Y.—^In re Robinson^s Will, 96 
N.E. 925, 203 N.Y. 380, 37 L.R.A., 
N.S., 1023. 

11 C.J p 308 note 23—69 C.J. p 228 
note 20. 

16. 111.—Volunteers of America v. 
Peirce, .108 N.E. 318, 267 111. 406, 
reversing 187 Ill.App. 428. 


Will construed as re^niring ezistinsr 
beneficiary 

Will and deed establishing trust 
held to make gifts to members of 
class in existence at time fixed for 
distribution.—^Rhode Island Hospital 
Trust Co. V. American Nat. Red 
Cross, 149 A. 581, 50 R.I. 461. 

17- 111.—^Volunteers of America v. 
Peirce, 108 N.E. 218, 267 111. 406, 
reversing 187 IlLApp. 428. 

Pa.—*^eisenberger’s Estate, 15 Pa. 
Dist. 593, 23 Lanc.L.Rev. 105. 

13. Or.—^In re Johnson's Estate, 196 
P. 385, 100 Or. 142. 

19. Del.—Murphy v. McBride, 130 
A. 283, 14 Del.Ch. 457, affirraing 
McBride v. Murphy, 124 A. 798, 14 
Del.Ch. 242. 

Feriod for settling and closing cor¬ 
porate affairs 

Where testator made a charitable 
Corporation residuary legatee, but 
such Corporation terminated by ex- 
, piration of its charter prior to tes- 
tator’s death, it was not entitled to j 
take within the three years allowed 
by Gen.Corp.L. § 40, in which to 
wind up its affairs.—^McBride v. 
Murphy, 124 A. 798, 14 Del.Ch. 242, 
affirmed Murphy v. McBride, 130 A. 
283, 14 Del.Ch. 457. 

Beq,U6sts held ineffective 

Bequest to “Gewerbschule” of city 
of Speyer, Germany, which original- 
ly were schools to educate German 
youth to apply arts to manufacture 
and elevation of mechanical instruc- 
tion, cannot be sustained, as no such 
institution existed, where course of 
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instruction was changed to that of 
“Realschule” which were designed to 
fit pupils with higher education for 
merchants, bankers, postal and rail- 
road employment. Bequest to “Prot- 
estant Orphan Asylum” of city of 
Speyer, Germany, failed, where one 
of two asylums in such city was 
Catholic orphanage and the other 
was municipal orphanage in which 
Catholics, Protestants, and Jews 
were sheltered.—Raque v. City of 
Speyer, Germany, 129 A. 207, 97 N.J. 
Eq. 447. 

20. , Md.—Board of Poreign Missions 
of the General Synod of the Evan- 
gelical Lutheran Church of the 
United States, v. Shoemaker, 105 
A. 748, 133 Md. 594. 

Mo.—Cummings v. Dent, 189 S.W. 
1161. 

To person or organization never in 
existence 

(1) A bequest to the "‘Reverend 
John Durappe” is void where the evi- 
dence shows that no person named 
“John Durappe” ever existed and 
there is not sufficient proof of a 
misnomer of some actual person.— 
Chelsea Nat. Bank v. Our Lady Star 
of the Sea, Atlantic City, N.J., 147 
A. 470, 105 N.J.Eq. 236. 

X2) A bequest in a will to an in¬ 
stitution, where the evidence does 
not disclose the existence of any in¬ 
stitution by the name mentioned, or 
satisfactorily refer to any corporate 
or other organization for which the 
bequest was intended, was properly 
held void.—Board of Poreign Mis¬ 
sions of the General Synod of the 
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Corporation may lapse by termination of its exist- 
ence before the death of the testator but a gift 
to a charitable Corporation, which, prior to the tes¬ 
tatores death, consolidates with ano the r charitable 
Corporation, which Consolidated Corporation contin¬ 
ues the general policy and methods of the Corpora¬ 
tion to which the legacy was bequeathed, is payable 
to the Consolidated Corporation ;22 and a charitable 
Corporation whose charter has been forfeited but is 
continued as a body corporate for a specified time 
for the purpose of prosecuting and defending ac- 
tions is in existence, although dormant, and if its 
charter is revived during the time the Corporation 
remains a body corporate it is entitled to funds left 
it by name,^3 

Situs. The class to take as beneficiaries may be 
limited to persons living in a certain locality,^^ as 
a specified community,^^ city or town,^^ county,^^ 
state,28 or foreign country.^^ However, the bene- 
ficiaries need not be confined to any particular lo- 
cality;^^) they may be world-wide in scope,and 
a provision which comprehends a class without lim- 
itation as to its abode, where charity is the object, 
will be upheld in case there is a power resting in 
the trustee to select from the class named;32 nor 


is it necessary that a geographical limitation of the 
locality from which the beneficiaries are to be 
drawn should be geometrically exact.33 

Municipal Corporation as benefici-ary. A devise 
or bequest made directly to or in trust for a mu¬ 
nicipal Corporation is valid.^^ 

State as benefidary. In some States, under the 
statutes and constitutional provisions in force there- 
in, the state is not entitled to take as beneficiary un¬ 
der a will.^5 

Trustee <is beneficiary, The rule that a sole trus¬ 
tee under a private trust cannot at the same time 
be a beneficiary does not apply to charitable or pub- 
lic trusts where there are several trustees.36 

b. TJnincorporated Association 

Although an unincorporated association cannot take 
a legacy made to it outright, it may be the beneficiary 
of a charitable trust, except In Jurisdictions where the 
beneficiaries must be definite and certain. 

Although there is some authority to the effect 
that unincorporated societies or voluntary associa- 
tions are capable of taking as beneficiaries, 37 in 
general it is held, in conformity with the rule as to 
unincorporated associations, considered in the CJ.S. 


Evangelical Lutheran Church of the 
United States v. Shoemaker, 105 A, 
74S, 133 Md. 594. 

21. N.T.—^Wright v Wrig-ht, 122 N. 
E. 243, 225 N.T, 329, afflrming’ 159 
N.Y.S. 1150, 173 App.Div. 966, re- 
hearing denied 123 N.E, 71, 226 N, 
T. 578. 

R.I.—Rhode Island Hospital Trust 
Co. V. Williams, 148 A. 189, 50 R. 
I. 385, 74 A.L.R. 664. 

Xiibrary associatiou 

Wiiere testator bequeathed money 
to be paid to library association 
after termination of life estate, en- 
actment of Li.l901 c 57, providing for 
consolidation of public libraries, be- 
ing subsequent to testator’s death, 
did not, on beneficiary availing it- 
self thereof, work substitution of 
Consolidated libraries association as 
beneficiary, where beneficiary had 
surrendered its charter on making 
transfer so that no legal consolida¬ 
tion resulted.—^Wright v. Wright, 
122 N.E. 213, 225 N.T. 329. affirm- 
ing 159 N.Y.S. 1150, 173 App.Div. 966, 
rehearing denied 123 N.E. 71, 226 N. 
T. 578. 

22. N.T.—In re Doane’s Estate, 208 
N.Y.S. 320, 124 Misc. 663. 

23. R.I.—Rhode Island Hospital 
Trust Co. V. American Nat, Red 
Cross, 149 A. 581, 50 R.I. 461. 

24. N.Y.—Starr v. Selleck, 130 N. 
Y.S. 693, 145 App.Div. 869, affirmed 
98 N.E. 1116, 205 N.T. 545. 

2&. N.J.—Goodell v. Union Associa¬ 


tion. etc., of Burlington Co., 29 N. 
J.Eq. 32. 

26. 111.—People V. Alpha Pi of Phi 
Kappa Sigma Educational Ass'n of 
University of Chicago, 158 N.E. 
213, 215, 326 111. 573, 54 A.L.R. 
1376, citing Corpns Juris. 

Mass.—Saltonstall v. Sanders, 11 Al- 
len 446. 

N.J.—Hesketh v. Murphy, 36 N.J.Eq. 
304. 

N.Y.—In re Rasquin, 144 N.Y.S. 988, 
159 App.Div. 845. 

27. 111.—^People V. Alpha Pi of Phi 
Kappa Sigma Educational Ass’n 
of University of Chicago, 158 N.E. 
213, 215, 326 111. 573, 54 A.L.R. 
1376, citing Corpus Juris. 

28. N.J.—Kitchen v. Pitney, 119 A. 
675, 94 N.J.Eq. 485. 493, 494, 495. 

29. N.J.—^Bloomer v. Bloomer, 131 
A, 388, 98 N.J.Eq. 576, affirmed 
134 A. 915, 100 N.J.Eq. 361. 

N.T.—^In re Miller, 133 N.Y.S. 828, 
149 App.Div. 113. 

roreign charitable organizatiou 
In absence of statute in state of 
testator’s domicile forbidding be- 
quests to foreign charitable organi- 
zations, such foreign organization, 
which under law of its domicile is 
competent to take and use bequest 
for purposes intended by testator, 
can take bequest.—^In re Henrikson's 
Estate, 203 N.W. 778, 163 Minn. 176. 

30. lowa.—Martinson v. Jacobson, 
205 N.W. 849, 200 lowa 1054. 
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N.M.—Rhodes v, Yater, 202 P. 698, 
27 N.M. 489, 22 A.L.R. 692. 

Ohio.—Palmer v. Oiler, 131 N.E. 362, 
102 Ohio St 271. 

World-wide 

Charitable trust Is not Invalid be- 
cause scope of benefaction is world- 
wide.—^Pirst Camden Nat. Bank & 
Trust Co. V. Collins, 160 A. 848, 110 
N.J.Eq. 623, reversed on other 
grounds 168 A. 275, 114 N.J.Eq. 59. 
Besideuce iu state not esseutial 
The beneficiaries need not neces- 
sarily or in terms be confined. to 
residents of the state.—In re Rob- 
inson's Will, 96 N.E. 925, 203 N.T. 
380, 37 L.R.A.,N.S., 1023—In re Kil- 
len’s Will, 209 N.Y.S. 206, 124 Misc.. 
720. 

31. Kan.—^Hollenbeck v. Lyon, 47 P. 
2d 63, 142 Kan. 352, 99 A.L.R, 652. 

32. lowa.—Martinson v. Jacobson, 
205 N.W. 849, 200 lowa 1054. 

11 C.J. p 339 note 52. 

33. Kan.—Hollenbeck v. Lyon, 47' 
P.2d 63, 142 Kan. 352, 99 A.L.R. 
652. 

34. Or.—Brown v. Brown, 7 Or. 285. 
Pa.—^Apprentices’ Fund Case, 2 Pa. 

Dist. 435, 13 Pa.Co. 241. 

35- Mont.—In re Beck's Estate, 121 
P. 784, 44 Mont. 561, rehearing de¬ 
nied 121 P. 1057, 44 Mont 661. 

33. Pia.—Montgomery v. Carlton, 
126 So. 135, 99 Fla. 162. 

37. III.—Spray v. Glendinning, 163; 
H1.APP. 431. 
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title Associations § 14 a, an unincorporated charita- 
ble association cannot take a legacy made to it out- 
right,^^ although a legacy to an unincorporated 
branch of an incorporated society will go to the 
Principal Corporation but such an association 
may b^ the beneficiary of a charitable trust^® where, 
as appears supra § 36, a competent person or Cor¬ 
poration has been made trustee for it, regardless 
of whether or not in a particular jurisdiction an 
unincorporated association may take as trustee or 
directly as donee of a charitable trust or gift, con- 
sidered supra § 34. However, if under the law of 
the jurisdiction the beneficiaries must be definite 
and certain, considered infra § 39, an unincorporat¬ 
ed association cannot be a beneficiary of a charita¬ 
ble trust, on account of its uncertain and fluctuat- 
ing membership,^^ except in the case of a valid 
gift inter vivos to a competent person or Corpora¬ 
tion for the ultimate benefit of the unincorporated 
association.'^^ 


§ 38. Number 

In general the class seiected as beneficiaries may be 
either large or small. ' It shouid, however, be composed 
of an indefinite number of persons, aithodgh the num¬ 
ber of persons to be seiected from such class may be 
certain. 

One necessary element of a charitable trust is 
that it be for the benefit of an indefinite number of 
persons,except, it has been held, that the gift 
may be for a specified number of a certain class, 
the members of which are indefinite and fluctuating, 
where it in no way designates or identifies definite 
individuals as the beneficiaries."^^ However, where 
the purpose is charitable, the gift may be to a defi¬ 
nite group, the members of which may be definitely 
and finally ascertained, and whether the members 
of a class are so limited as to make it a private 
trust is a matter which must be decided by the 
courts on the particular facts of each case."^^ The 
class seiected may be large or small in other 
words, it is no objection that the class will be few 
in number,or that the number of possible bene- 


38. N,Y.—Mount v. Tuttle, 76 N.E. 
873, 183 N.Y. 358, 2 L.R.A.,N.S., 
428—Murray v. Miller, 70 N.E. 870, 
178 N.Y. 316—^Kernochan v. Farm- 
ers’ Loan & Trust Co.. 175 N.Y.S. 
831, 187 App.Div. 668, affirmed 126 
N.E. 912, 227 N.Y. 658—In re 
Cameron’s Estate, 184 N.Y.S. 540, 
113 Misc. 416. 

39. N.Y.—Kernochan v. Farmers’ 
Loan & Trust Co., 175 N.Y.S. 831, 
187 App.Div. 668, affirmed 126 N.E. 
912, 227 N.Y. 658—In re Isbeirs 
Estate, 37 N.Y.S. 919, 1 App.Div. 
158—Matter of Wehrhane, 40 Hun 
542, affirmed 18 N.E. 482, 110 N, 
Y. 678—In re Cameron’s Estate, 
184 N.Y.S. 540, 113 Misc, 416, 

69 C.J. p 228 note 21. 

40. Cal.—In re Somerville's Estate, 
55 P.2d 597, 12 Cal.App.2d 430. 

Conn.—Brinsmade v. Beach, 119 A. 
233, 98 Conn. 322. 

Fla.—Montgomery v. Carlton, 126 So. 
135, 140, 99 Fla, 152, citing Corpus 
Juris. 

Minn.—In re Peterson’s Estate, 277 
N.W. 529. 

Wyo,—In re Gilchrisfs Estate, 58 P. 

2d 431, 434, quoting Corpus Juris. 
11 C.J. p 339 note 60—69 C.J. p 228 
note 17. 

Character iu which prope;rty held 
If it takes a bequest for religious 
or charitable purposes, a society, 
whether or not incorporated, is but 
a trustee, and is bound to apply its 
funds in furtherance of the charity 
and not otherwise.—In re Lawson's 
Estate, 107 A. 876, 264 Pa. 77. 

Trust good although void at law 
A devise to an unincorporated as¬ 
sociation is void at law, hut such a 
devise is not permitted to fail if it 


be for a charitable or religious pur¬ 
pose.—Civic Club of Harrisburg v. 
Central Trust Co. of New . York, 44 
Pa.Co. 401. 

Beligious society 

(1) Donations and grants may be 
legally made to trustees for the use 
and benefit of an unincorporated reli¬ 
gious society.—Baxter v. McDonnell, 
49 N.E. 667, 155 N.Y. 83, 40 L.R.A. 
670—^Van De Bogert v. Reformed 
Dutch Church of Poughkeepsie, 220 
N.Y.S, 50, 128 Misc. 603, affirmed 220 
N.Y.S. 58, 219 App.Div. 220. 

(2) A deed or devise for a charita¬ 
ble use to church officers, confer- 
ences, and associations, whether in¬ 
corporated or unincorporated, which 
exist solely for charitable purposes, 
is valid.—^Montgomery v. Carlton, 
126 So. 135, 99 Fla. 152. 

41. U.S.—Kain v. Gibboney, Ya., 101 
U.S. 362, 25 L.Ed; 813. 

11 C.J. p 340 note 63. 

42. Md.—Baitimore M. E. Church 
Annual Conference v. Methodist 
Episcopal Church Rooms Fund, 83 
A. 50, 117 Md. 86—Snowden v. 
Crown Cork, etc., Co., 80 A. 510, 
114 Md. 650, Ann.Cas.l912A 679. 

43. U.S,—Russell v. Allen, Mo., 2 
S.Ct 327, 107 U.S. 163, 27 L.Ed. 
397, 

Ala.—Johns v. Birmingham Trust & 
Savings Co., 88 So, 835, 205 Ala. 
535. 

Cal,—In re Dors Estate, 187 P. 428, 
431, 182 Cal. 159; citing Corpus 
Juris —^In re Bailey's Estate, App., 
65 P.2d 102—Baker v. Board of 
Trustees of Leland Stanford Ju¬ 
nior University, 23 P.2d 1071, 133 
Cal. App. 243—^Dingwell v. Sey- 
mour, 267 P. 327, 91 CaLApp. 483. 
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Mass.—Bullock v. Long, 156 N.E. 

743, 260 Mass. 129. 

11 C.J. p 341 note 67. 

It must be for all persous falling 
within a described class, indefinite in 
number.—In re Sutro's Estate, 102 
P. 920, 155 Cal. 727. 

To uuascertaiued individual 
Will providing that at life tenant's 
death remainder shouid be made in- 
to fund, interest of which was to be 
used to defray expenses of educating 
“some” boy or girl in music or art. 
recipient to be appointed by named 
individual, held to intend fund to be 
used to help defray the expense of 
educating some’ individual to be se¬ 
iected and not to create a “charita¬ 
ble trust.”—In re Huebner’s Estate, 
15 P.2d 758, 127 Cal.App. 244. 

44. Mass.—Sherman v. Shaw, 137 N. 
E. 374, 243 Mass. 257. 

To ten poor boys 

Bequest of one thousand dollars to 
executor, to be applied in shares of 
one hundred dollars each at his dis- 
cretion for benefit of ten poor boys, 
to be seiected by him, was a valid 
charity since it authorized selection 
of poor boys from all such in exist- 
ence, and in no way designated or 
identifled them, it was valid charity. 
—Sherman v. Shaw, supra. 

45. U.S.—Harrison v. Barker An- 
nuity Fund, C.C.A.I11., 90 F.2d 286. 

46. N.H.—Roherts v. Corson, 107 A. 
625, 79 N.H. 215, 5 A.L.R. 1172. 

11 C.J. p 339 note 48. 

47. N.J.—^Kitchen v. Pitney, 119 A. 
675, 94 N.XEq. 485, 493, 494, 495. 

11 C.J. p 339 note 49. 

Class held not too uarrow 
A charitable trust for the found- 
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ficiaries is large, provided a power of selection is 
lodged with the trustee.'^^ Where the benefit in- 
tended is one in which all mankind may share, it is 
not necessafy that some smaller class of humanity 
be selected;^^ but the courts will not sustain a tes- 
tamentary trust, created for the benefit of so many 
beneficiaries that its administration wouid be prac- 
tically impossible, or, if possible, barren of benefit 
to any one because of the insufficiency of the trust 
fund.50 

§ 39. Definiteness and Certainty in General 

In general, Indefiniteness of the Individuals to be 


benefited is an essentiai requisite of a charitable gift; 
but the class from which they are to be selected shouid 
be designated with reasonable certainty, although in 
some jurisdictions it is sufficient if provision is made 
for making the beneficiaries certain by the instrument 
creatlng the charity conferrlng on trustees the power 
of selection or appointment of the class to be benefited. 

Indefiniteness of the ultimate beneficiaries is one 
of the characteristics of a public charity or charita¬ 
ble use;5l accordingly, uncertainty and indefinite¬ 
ness as to the ultimate individual recipients are not 
by any means fatal to the validity of a charitable 
gift which in other respects is sufficient.^2 Indeed 
uncertainty and indefiniteness as to the individu- 


inff of a home for white widowers 
and bachelors who have resided 
within the state for more than ten 
years, are over sixty years of ag^e, 
and have lost their means of sup- 
port in whole or in part througli 
misfortune, is not confined to too 
narrow a class to be valid as a pub¬ 
lic charity.—^Kitchen v. Pitney, su¬ 
pra. 

48. Conn.—^Woodruff v. Marsh. 26 A. 
846, 63 Conn. 125, 38 Am.S.R. 346. 

49. N.H.—Glover v. Baker, 83 A. 
916, 76 N.H. 393. 

50. Ala.—Sparks v. Woolverton, 99 
So. 102, 210 Ala. 669. 

51. U.S.—Chicagro Bank of Com- 
merce v. McPherson, C.C.A.Mich., 
62 P.2d 393, affirming, D.C., 2 F*. 
Supp. 110, certiorari denied 53 S. 
Ct. 596, 2S9 U.S. 736, 77 L.Ed. 1484 
—Gossett V. Swinney, C.C.A.Mo., 
53 F.2d 772, affirming, D.C., Irwin 

V, Swinney, 44 F.2d 172, and cer¬ 
tiorari denied Gossett v. Swinney, 
52 S.Ct. 497, 286 U.S, 545, 76 L.Ed, 
12S2—Bauer v. Myers, C.C.AKan., 
244 F. 902. 

Ala.—^Alstork v. Curry, 91 So. 796, 
798, 207 Ala. 135, citing Corptts 
Juris. 

Del.—^Delaware Land & Development 
Co. V. First and Central Presby- 
terian Church of Wilmington, Del., 
147 A 165, 16 Del.Ch. 410. 
lowa.—Martinson v. Jacobson, 205 
N.W. 849, 200 lowa 1054. 

Ky.—Goode’s Adm’r v. Goode, 38 S. 

W. 2d 691, 238 Ky. 620, 

Mass.—^Newton Centre TV'oman’s 

Club V. City of Newton, 154 N.E, 
846, 258 Mass. 326. 

Minn.—^Dundquist v. First Evangeli- 
cal Lutheran Church, 259 N.W. 9, 
193 Minn. 474. 

Miss.—^National Bank of Greece v. 
Savarika, 148 So. 649, 167 Miss. 
571. 

N.C.—Whitsett v. Clapp, 158 S.E. IS3, 
200 N.C. 647. 

Ohio.—Linney v. Cleveland Trust 
Co., 165 N.E. 101, 30 Ohio App. 345. : 
Pa. — In re Padelford’s Estate, 9 Pa. j 
Dist. 174. 


W'ash.—^In re Pe terso n’s Estate, 252 
P. 139, 141 Wash. 619. 

11 C.J. p 340 note 65. 

Distinguisliuig characteristic 

(1) A distinguishing characteristic 
of a charitable trust is that the 
prospective beneficiary is undeter- 
mined and unknown.—Scarney v. 
Clarke, 275 N.W. 765, 282 Mich. 56. 

(2) Indefiniteness of beneficiaries 
is the essentiai characteristic in dis¬ 
tinguishing a public trust from a 
private one.—^Long v. Union Trust 
Co., D.C.Ind., 272 P. 699, affirmed, C. 
C.A, 280 F. 686. 

Sest test 

The best test of a public charita¬ 
ble trust is the indefiniteness of the 
ultimate beneficiaries, for, if they 
are confined too particularly, the 
trust becomes a private one.—^Ken- 
tucky Christian Missionary Soc. v. 
Moren, 102 S.W.2d 335. 267 Ky. 358. 
Chasgfixig beneficiaries 

Gift for a definite class of bene¬ 
ficiaries, the membership of which 
is changing from time to time, is a 
characteristic of gifts for charitable 
uses.—Tillinghast v. Council at Nar- 
ragansett Pier, R.I., of Boy Scouts 
of America, 133 A. 662, 47 R.I. 406, 
46 ADR. 823. 

SezLeficiaries held uncertain and in- 
definite 

XJnder a devise of realty to foreign 
Corporation for use and benefit of 
*W'oman’s Board of Home Missions 
of the Presbyterian Church in the 
United States of America,” the bene¬ 
ficiaries were uncertain and indefi¬ 
nite until selected or appointed as 
particular beneficiaries.—Gould v. 
Eoard of Home Missions of Presby¬ 
terian Church in the United States 
of America. 167 N.W. 776, 102 Neb. 
526. 

52. U.S.—^U. S. V. First Nat. Bank, 
C.a.AAla., 74 P.2d 360. 

Ala.—Johns v. Birmingham Trust & 
Savings Co., 88 So. 835, 205 Ala. 
535. 

Cal.—Collier v. Lindley, 266 P. 526, 
203 Cal. 641—^In re Dors Estate, 
187 P. 428, 431, 182 Cal. 159, citing 
Corpus Juris—In re Bartlett's Es¬ 
tate, 10 P.2d 126, 122 Cal.App. 375 
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—In re Vance’s Estate, 4 P.2d 977, 
118 Cal.App. 163. 

Colo.—Jeffreys v. International Trust 
Co., 48 P.2d 1019, 97 Colo. 188. 
Conn.—Cheshire Bank & Trust Co. 
V. Doolittle, 155 A 82, 113 Conn. 
231. 

Fla.—Montgomery v. Carlton, 126 So. 
135, 99 Fla. 152, citing Corpus Ju¬ 
ris. 

111.—^Bruce v. Maxwell, 143 N.E. 82, 
311 111. 479. 

Ind.—Richmond v. State, 5 Ind. 334. 
Kan.—Hollenbeck v. Lyon, 47 P.2d 
63. 65, 142 Kan. 352, 99 AL.R. 652, 
quoting Corpus Juris. 

Mo.—^Hadley v. Forsee, 101 S.W. 59, 
203 Mo. 418, 14 L.R.A.,N.S., 49. 
N.H.—Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 ADR. 1433. 

N.M.—Rhodes v. Tater, 202 P. 698, 
27 N.M. 489, 22 ADR. 692. 

N.Y.—In re Davidge’s Will, 193 N. 
Y.S. 245, 200 App.Div. 437—In re 
Tiffany's Estate, 285 N.Y.S^ 971, 
157 Misc. 873—In re 01mstead’s 
Will, 226 N.Y.S. 637, 131 Misc. 238 
—Van De Bogert v. Reformed 
Dutch Church of Poughkeepsie, 220 
N.Y.S. 50, 128 Misc. 603, affirmed 
220 N.Y.S. 58, 219 App.Div. 220— 
In re Prasch’s Estate, 211 N.Y.S. 
635, 125 Misc. 381, affirmed 215 N. 
Y.S. 848, 216 App.Div. 797, which is 
affirmed 156 N.E. 656, 245 N.Y. 174. 
Or.—^Endicott v. Bratzel, 27 P.2d 883, 
145 Or. 654—^In re Johnson’s Es¬ 
tate, 196 P. 385, 100 Or. 142. 

Pa.—In re Klein’s Estate, 26 Pa.Dist. 
476. 

Tex.—City of Haskell v. Ferguson, 
Civ.App., 66 S.W.2d 491, 

Wash.—In re Stewarfs Estate, 66 P. 

148, 67 P. 723, 26 Wash. 32. 

11 C.J. p 340 note 66. 

Rnle requixiug definiteness inapplica- 
ble 

Rule declaring hequest to an in¬ 
definite person invalid applies to pri¬ 
vate but not to public trusts and 
charities.—Clark v. Campbell, 133 A. 
166, 82 N.H. 281, 45 ADR. 1433. 
Where class designated or power 
given to ascertain it 
Charitable devise will not be set 
aside for indefiniteness as to indi¬ 
vidual beneficiaries if the class to be 
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als^s and, in certain jurisdictions, as appears supra 
§ 38, of the numbers, to be benefited, are necessary 
and essential elements of a valid charitable trust 
In other words, a public charity begins when uncer- 
tainty of the recipient begins and, when an in- 
strument creating a trust names the individual re- 
cipients or defines or designates them with certain- 
ty, the trust is a private, and not a public, one.55 


§ 39 

The above rules, however, refer to the uncertain- 
ty and indefiniteness of the individuals to be bene¬ 
fited, and not to the certainty of a class of individu¬ 
als from whom the beneficiaries shall come.^^ 
There must be something definite in the indefinite- 
ness.57 The instrument creating the charitable gift 
must sufficiently define the beneficiaries so that the 
trust can be enforced by the courts.^S The class of 


benefited is designated with any rea- 
sonable degree of clearness. or if 
power be given to a trustee or other 
person to designate members of such 
class.— Beidler v. Dehner, 161 N.W. 
33, 178 lowa 1338. 

Xjmiecessary to name particnlar 
benefi-ciary 

In the creation of a charitable 
trust it is not necessary nor usual- 
ly possible that the particular benefl- 
ciary be named.—In re Graham’s Es- 
tate, 218 P. 84, 63 Cal.App. 41. 
Membership of churoli 
* Gift to membership of church does 
not cause indefiniteness so as to ren- 
der the gift void.—Montgomery v. 
Carlton, 126 So. 135, 99 Pia. 152. 
Change of mle by statute 

(1) In a few jurisdictions the con- 
trary rule, which formerly obtained, 
has been changed by statutes which 
declare that no gift or bequest forj 
charitable purposes or uses shall be 
invalid on account of indefiniteness 
of beneficiaries.—In re Tiffany’s Es- 
tate, 285 N.T.S. 971, 157 Misc. 873— 
Hornbeck v. Westbrook, 9 Johns., 

73—11 C.J. p 340 note 66 [a]. 

(2) Under the law as it formerly 
existed, a bequest in a will of testa¬ 
tor, dying before enactment of L. 
1893 c 701, of remainder of person- 
alty to ‘‘Wildenthierbach, Oberant 
Gerabron, Koenigrich Wyrtemberg, 
the interest arising from the same 
to be used for the benefit of the poor 
of said place,” was held invalid for 
indefiniteness or uncertainty as to 
the beneficiaries.—^In re Crum, 164 
N.Y.S. 149, 98 Misc. 160. 

Xu Minnesota 

(1) Prior to the enactment in 1927 
of a statute providing that no trust 
for any charitable, benevolent, edu- 
cational, religious or other public 
use or trust “shall be invalid be- 
cause of indefiniteness or uncer¬ 
tainty of the .object of such trust 
or of the beneficiaries thereof desig- 
nated in the instrument creating the 
same,” it was held that a gift to an 
individual in trust for charitable 
purposes must designate the bene¬ 
ficiaries at least in such a way that 
they are capable of being rendered 
certain.—^Uane .v. Eaton, 71 N.W. 
1031, 69 Minn. 141, 65 Am.S.R. 559, 
38 L.E..A. 669—11 C.J. p 341 note 77. 

(2) However, a gift to a Corpora¬ 
tion with directipns as to use was 
valid, not as a trust, but as a gift 


on condition, although the ultimate 
beneficiaries of the gift are more or 
less uncertain.—Minneapolis Young 
Men’s Christian Assoc. v. Horn, 139 

N. W. 805, 120 Minn. 404—Watkins v. 
Bigelow, 100 N.W. 1104, 93 Minn. 
210 . 

(3) Since the enactment of the 
above quoted statute, indefiniteness 
of beneficiaries is not a ground of 
invalidation of a charitable trust.— 
Lundquist v. First Evangelical 
Lutheran Church, 259 N.W. 9, 193 
Minn. 474. 

53. U.S.—Bauer v. Myers, C.C.A. 
Kan., 244 F. 902. 

Ala.—^Alstork v. Curry, 91 So. 796, 
207 Ala. 135. 

Cal.—In re Dors Estate, 187 P. 428, 
182 Cal. 159—^Pratt v. Security 
Trust & Savings Bank, 59 P.2d 862, 
15 Cal.App.2d 630—^In re Bartlett's 
Estate, 10 P.2d 126, 122 Cal.App. 
375, 

O. C.—Washington Loan & Trust Co. 

V. Hammond, 278 P. 569, 51 App.D. 
C. 260. 

111.—^Bruce v. Maxwell, 143 N.E. 82,, 
311 111. 479—Dickenson v, City of 
Anna, 141 N.E. 754, 310 111. 222. 
Kan.—Hollenbeck v. Lyon, 47 P.2d 
63, 65, 142 Kan. 352, 99 A.L.R. 652, 
quoting Corpus Juris. 

Ky.—^Kentucky Christian Missionary 
Soc. V. Moren, 102 S.W.2d 335, 267 
Ky. 358—Obrecht v. Pujos, 268 S. 

W. 564, 206 Ky. 751. 

Mo.—^Buckley v. Monck, 187 S.W. 31. 
N.C.—^Whitsett v. Clapp, 158 S.E. 
183, 200 N.C, 647. 

Or.—^Endicott v. Bratzel, 27 P.2d 883, 
145 Or. 654. 

Pa.—^In re Padelford's Estate, 9 Pa. 
Dist, 174. 

Wash.—In re StewarUs Estate, 66 P. 

148, 67 P. 723, 26 Wash. 32. 

W.Va.—Mercantile Banking & Trust 
Co. V. Showacre, 135 S.E. 9, 102 W. 
Va. 260, 48 A.L.R. 1138—Hays v. 
Harris, 80 S.E. 827, 73 W.Va. 17. 

11 C.J. p 341 note 67. 

“To constitute a public charity 
the benefit must not be conferred up- 
on certain and defined individuals, 
but must be conferred on indefinite 
persons composing the public or 
some part of the public.”—^People v. 
Alpha Pi of Phi Kappa Sigma Edu- 
cational Ass’n of University of Chi- 
cago, 158 N.E. 213, 215, 326 111. 673, 
54 A.L.R. 1376. 


Difdcnity of ascertammeut immate- 
rial 

That difficulty may attend ascer- 
tainment of some of beneficiaries 
after death of person creating trust 
does not affect charitable trust,_ if 
effectively created by trust deed.— 
Henderson v. Henderson, 97 So. 353, 
210 Ala. 73. 

Particular person 

(1) The bequest must not be for 
any particular person or persons.— 
In re Sutro’s Estate, 102 P. 920, 155 
Cal. 727. 

(2) It is not necessary nor usual- 
ly possible that the particular bene- 
flciary be named.—In re Graham’s 
Estate, 218 P. 84, 63 Cal.App. 41. 
Will held not void for indefiniteness 

(1) Will giving property to trus- 
tees and their heirs and assigns, “but 
in trust and in full confidence that 
such real estate will by them be so 
administered as to carry out my 
wishes concerning the same so far 
as made known to them in my said 
will,” held to disclose an intention 
that the lands of the testator should 
be held by the trustees for public 
charitable uses, and be administered 
in furtherance and support of the 
specific charitable trusts created by 
the will or for other similar charita¬ 
ble purposes and not void for in¬ 
definiteness.—Howard v. Howard, 
116 N.E. 937, 227 Mass. 395. 

(2) A devise to a trustee in trust 
for the charitable uses of a stated 
foundation is sufficiently definite.— 
Linney v. Cleveland Trust Co., 165 
N.E. 101, 30 Ohio App. 345. 

54. Ala.—State ex rei. Carmichael 

V. Bibb, 173 So. 74—Tarver v. 
Weaver, 130 So. 209, 221 Ala. 663. 

Wash.—^In re Peterson’s Estate, 252 
P. 139,. 141 Wash. 619—In re Stew- 
art’s Estate, 66 P. 148, 67 P. 723, 
26 Wash. 32. 

11 C.J. p 341 note 68. 

55. Mo.—^Buckley v. Monck, 187 S. 

W. 31. 

11 C.J. p 341 note 69. 

56. Tex.—^Paschal v, Acklin, 27 Tex. 
173. 

57. Miss.—^National Bank of Greece 
V. Savarika, 148 So. 64$, 167 Miss. 
671. 

58. N.Y.—In re Robinson's Will, 96 
N.E. 925, 203 N.Y. 380, 37 L.R.A.. 
N.S., 1023. 
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persons to be benefited must be definite.59 In some 
States the class from which the persons to be bene¬ 
fited are to be selected must be designated with rea- 
sonable certainty,®^ and, where the class is selected 
with the particular objects of the donor^s benefac- 
tion to be determined by the trustee appointed to ad¬ 
minister it, a valid charitable trust is created,®^ but 
as appears infra § 40, where the donor makes no se- 
lection, even of a class, and leaves to another the 
choice of classes as well as individuals the trust is 
invalid. In other States it is necessary and suffi¬ 
cient that the instrument creating the charity point 
out the class or body of persons to be benefited with 
reasonable certainty, or else confer the power of 
selection or appointment on the trustees, and thus 
provide a means for making the beneficiaries cer- 
tain;®2 ^t ieast, there must be some trustee or 
executor to whom the fund is given for the charity, 
with discretion, to complete the general scheme, and 
wdth authority to put into execution,®^ or if the 
class be indefinite, and the power of selection be 


wanting, the plan or scheme or purpose must be so 
definite as to admit of no conjecture by those ap¬ 
pointed to carry it into execution.64 In stili other 
States the beneficiaries must be indefinite, but capa- 
ble of being ascertained, that is, at a given moment, 
ali the beneficiaries who may in the future become 
such cannot and ought not to be ascertainable, but 
the beneficiaries who are such must be ascertain- 
able.^® In stili other States there must not only 
be certainty as to the class of persons to be benefit¬ 
ed but also an ascertained mode of selecting them 
out of such class,®® but, as appears infra § 40, this 
latter requirement is fulfilled by conferring a power 
of selection on the trustees or other persons. The 
beneficiaries of a charitable trust should be of a 
class described in general language;®*^ and where 
by will property is directed and devised for a par¬ 
ticular charitable purpose as distinguished from 
charity generally, with a class within which a trus¬ 
tee can select the beneficiaries, it is not so indefi¬ 
nite as to be unenforceable.®® A charitable bequest 


59. W.Va,—^Mercantile Banking & 
Trust Co. V. Showacre, 135 S.E. 9, 
102 W.Va. 260, 48 A.L.R. 1138— 
Hays V. Harris, 80 S.E, 827. 73 W. 
Va. 17. 

60. Ky.—Bush's Ex’r v. Mackoy, 103 
S.W.2d 95, 267 Ky. 614—Owens v. 
Owens’ Bx’r. 32 S.W.2d 731, 236 
Ky. 118—Gooding v. Watson's 
Trustee, 31 S.W.2d 919, 235 Ky. 
562—Simmon’s Ex’r v. Hunt, 188 
S.W. 495, 171 Ky. 397—Gerlck v. 
Gerick, 165 S.W. 695, 158 Ky. 478. 

G-ift void 

A gift to charity, designating no 
heneficiary or charitable purpose, 
held void under Ky.St. § 317 for un- 
certainty.—Simmon’s Ex*r v. Hunt, 
188 S.W. 495, 171 Ky. 397. 

Couit caimot euforce 
A court could not enforce an 
agreement as a charitable trust, no 
cestui que being designated.—Sim- 
mon’s Ex'r v. Hunt, supra. 

Trustee caimot euforce 
Where a court could not, because 
of uncertainty, enforce an agreement 
as a charitable trust, one designated 
as trustee could not.—Simmon’s Ex’r 
V. Hunt, supra. 

61. Ky.—^Kentucky Christian Mis- 
sionary Soc. v. Moren, 102 S.W.2d 
335, 267 Ky. 358—Gooding v. Wat- 
son’s Trustee, 31 S.W.2d 919, 235 
Ky. 562. 

68. Ala.—Sparks v. Woolverton, 99 
So. 102, 210 Ala. 669—Johns v. 
Birmingham Trust & Savings Co., 
88 So. 835, 205 Ala. 535. 

Ga.—Bramblett v. Trust Co. of Geor- 
gia, 185 S.E. 72, 182 Ga. 87. 

Mo.—Hadley v. Porsee, 101 S.W. 59, 
203 Mo. 418, 14 L.R.A.,N.S., 49. 


Wis.—Tharp v. Smith, 195 N.W. 331, 
182 Wis. 107. 

11 C.J. p 341 note 72. 

Beasouahle certainty as to class suf¬ 
ficient 

In a will creating a charitable 
trust a description of the persons to 
be benefited thereby is sufficient if 
from it the testator’s intent can be 
ascertained, so that his trustees may 
execute the trust according to such 
intent with reasonable certainty.— 
Kitchen v. Pitney, 119 A, 675, 94 N. 
J.Eq. 483, 493, 494, 495. 

Sufficient to bind trastee’s conscience 
Generally, general purpose of tes- 
tator’s gift must be sufficiently indi- 
cated to bind trustees’ conscience.— 
Cheshire Bank & Trust Co. v. Doo- 
little, 155 A 82, 113 Conn. 231. 

Class held sufficiently designated 
Devise to trustees for furtherance 
of “charitable, benevolent, hospital, 
infirmary, public,. educational, scien- 
tific, literary, library, or research 
purpose in Kansas City,” held not 
void for indefiniteness or failure to 
designate classes of beneficiaries.— 
Gossett V. Swinney, C.C.A.MO., 53 P. 
2d 772, aflSrming, D.C., Irwin v. Swin¬ 
ney, 44 P.2d 172, and certiorari de- 
nied Gossett v. Swinney, 52 S.Ct. 497, 
286 U.S. 545, 76 L.Ed. 1282. 

Gift held too Indefinite 
Residuary devise to trustees of 
“Home” for “Gentlewomen” was not 
sustainable as “charitable devise,” 
but was void for indefiniteness, cre¬ 
ating intestacy as to residuum.— 
Bramblett v. Trust Co. of Georgia, 
185 S.E. 72, 182 Ga. 87. 

63. Miss.—^National Bank of Greece 
V. Savarika, 148 So. 649, 167 Miss. 

‘ 571. 


64. Miss.—National Bank of Greece 
V. Savarika, supra. 

65. Me.—Bates v. Schillinger, 145 
A. 395. 128 Me. 14. 

66. Conn.—Strong’s App., 37 A. 395, 
68 Conn. 527—^Woodruff v. Marsh, 
26 A. 846, 63 Conn. 125, 38 Am.S.R. 
346. 

11 C.J. p 341 note 73. 

Organizations *‘ezempt” from taza- 
tion 

An otherwise valid charitable 
trust was not defeated because pro- 
visions in will creating the trust di¬ 
rected that distribution be made to 
organizations which were “exempt” 
from state and federal inheritance 
taxes, and that payraent of federal 
taxes would be made out of the 
residuary estate from which the 
trust was created, where testatrix' 
intent was to describe as recipients, 
organizations, gifts to which, under 
the federal law, would he deducted 
in determining the net estate upon 
the basis of which the tax would be 
payable, and to include as benefi¬ 
ciaries only those exclusively de- 
voted to charitable uses.—Mitchell v. 
Reeves, 196 A. 785, 123 Conn. 549. 

67. Ky.—^Kentucky Christian Mis- 
sionary Soc. v. Moren, 102 S.W.2d 
335, 267 Ky. 358. 

General descriptiou sufflcleut 
Bequest which describes in general 
terms the class of beneficiaries is 
sufficient. 

Ky.—Obrecht v. Pujos, 268 S.W. 564, 
206 Ky. 751. 

Wash.—^In re Peterson*s Estate, 252 
P. 139, 141 Wash. 619. 

68. Wis.—In re Keenan’s Will, 176 
N.W. 857, 171 Wis. $4. 
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will be upheld if the bounty can be applied to any 
single object within the specified class.®^ 

Gift to Corporation, A gift to a charitable cor¬ 
poratiori for the general purposes of its incprpora- 
tion is not invalid because of indefiniteness.'^® 

In Maryland, Prior to the enactment of the Act 
of 1931, which provides that as to ali trusts there- 
after created for charitable purposes it shall be no 
objection to the validity of such trusts that the ben- 
eficiaries of such trust constitute an indefinite class, 
it was held that indefiniteness as to the beneficiaries 
was fatal;*^^ but a gift to a Corporation for chari¬ 
table uses within the scope of its charter was valid, 
unless the intention to create a trust was ciear 
and under the express provisions of a statute a de- 
vise or bequest for charitable uses was relieved of 
uncertainty when the will contained directions for 
the formation of a Corporation to take the devise 
or bequest, and such Corporation was formed with¬ 
in a specified period of time after probate of the 
will.'^^ Since then, however, a gift to an indefinite 
class will be upheld as a gift to charity if the ob¬ 
ject of the gift is for a purpose commonly under- 
stood as charitable and the recipients are such per- 
sons as the charities, within the range of their ac- 
tivities, may be financially able to admit, under 

69. Ky.—Bush’s Ex’r v. Mackoy, 103 
S.W.2d 95, 267 Ky, 614. 

70. W.Va.—Osenton v, Elliott, 81 S, 

B. 837, 73 W.Va. 519. 

Gift to pay income to relisTlons Cor¬ 
poration 

Gift of stock to charitable Corpo¬ 
ration on trust to pay income to re- 
ligious Corporation for certain char¬ 
ity held not void as perpetuity or be¬ 
cause of uncertainty of beneficiary. 

—^Wells v, Commissioner of Internal 
Revenue, C.C.A., 63 F.2d 425, certio¬ 
rari granted Burnet v. Wells, 53 S, 

Ct. 528, 289 U.S. 716, 77 L.Bd. 1469, 
reversed on other g-rounds 53 S.Ct. 

761, 289 U.S. 670, 77 L.Ed. 1439. 

71. Md.—Prettyman v. Baker, 46 A. 

1020, 91 Md. 539. 

11 C.J. p 341 note 79, p 345 note 27. 

Interposition of trustees ineffectlve 
The interposition of trustees did 
not make a bectuest good, which as 
an immediate and direct bequest 
would be void for uncertainty.— 

Dashiell v. Attorney General, 6 Harr. 

& J., Md., 1—^Dashiell v. Attorney 
General, 5 Harr. & J., Md., 392, 9 Am. 

Dec. 572. 

72. U.S.—Art Students' League of 
New York v. Hinkley, D.C.Md., 3l 
F.2d 469, affirmed, C.C.A., Hinkley 
V. Art Students" League of New 
York, 37 P.2d 225, certiorari de- 
nied 50 S.Ct. 247, 281 U.S. 733, 74 
L.Ed. 1149. 


such rules and regulations as may effectuate the 
purposes of the gift.'^^ 

In Virginia, where the doctrine of charitable uses 
does not obtain in its fullest extent, as appears su¬ 
pra § 6, uncertainty in the beneficiaries of a chari¬ 
table devise or bequest is fatal,'^^ jf the named trus- 
tee is an individual or an unincorporated body, un¬ 
less expressiy validated by statute.*^® 

§ 40. Selection by Trustees or Other Desig- 
nated Persons 

Glfts are not void for uncertainty as to beneficiaries 
where the trustee or some other person is empowered to 
select the beneficiaries, and ordinarily. In such case, it is 
sufficient if the gift is to charities generaily. 

The fact that the beneficiaries of a charitable 
trust are indefinite and uncertain, as is shown su¬ 
pra § 39, necessarily calls for the vesting of the 
power of selection in some person or in some 
body.'^'^ So it is a general rule that a gift for a 
charitable use, which is sufficiently definite and cer¬ 
tain as to purpose, for a consideration of which 
see supra §§ 20-21, is not void for uncertainty as to 
beneficiaries, where power to select the individual 
beneficiaries is given expressiy or impliedly to the 
trustees or to other persons or corporations and 
if the objects of the charitable trust are not sufii- 

77. Cal.—^In re Bartletfs Bstate, 10 
P.2d 126, 122 Cal.App. 375. 

Even where there is a definite 

class of indefinite members, the pow¬ 
er to select such members must be 
vested somewhere.—^National Bank 
of Greece v. Savarika, 148 So. 649, 
167 Miss. 571. 

78. U.S.—U. S. V. First Nat. Bank, 

C.C.A.Ala., 74 F.2d 360—Uhicago 
Bank of Commerce v. McPherson, 

C. C.A.Mich., 62 F.2d 393. affirming, 

D. C., 2 P.Supp. 110, certiorari de- 
nied 53 S.Ct. 596, 289 U.S. 736, 77 
L.Ed. 1484. 

Ala.—Tarver v. Weaver, 130 So. 209, 
221 Ala. 663, citing Corpus Juris. 
Cal.—In re Peabody's Estate, App., 
70 P.2d 249. 

Conn.—Mitchell v. Reeves, 196 A. 

785, 123 Conn. 549. 

Ind.—^Ex p. Bindley, 32 Ind. 367. 
lowa.—Martinson v. Jacobson, 205 N. 

W. 849, 200 lowa 1054. 

Ky.—Goode’s Adm*r v. Goode, 38 S. 
W.2d 691, 238 Ky. 620—Gooding v. 
Watson’s Trustee, 31 S.W.2d 919, 
235 Ky. 562. 

Md.—Rabinowitz v. Wollman, 197 A.- 
566, citing Corpus Juris. 

Mo.—Buckley v. Monck, 187 S.W. 31. 
N.H.—Clark v. Cummings, 137 A. 
660, 83 N.H. 27. 

N.J.—^Bloomer v. Bloomer, 131 A. 
388, 98 N.J.Eq. 576, affirmed 134 
A. 915, 100 N.J.Eq. 361—Kitchen 
V. Pitney, 119 A. 676, 94 N.J.Eq. 


Oonfusion of names not shown 
Bequest to "Order of the Holy 
Cross" held not void for uncertainty 
because of existence of local non- 
functioning branch Corporation hav- 
ing similar name.—^Waters v. Wa- 
ters, 142 A. 297, 155 Md. 146. 

Eimitation to purposes of Corpora¬ 
tion as evidence trust not creat¬ 
ed 

The appointment of a Corporation 
to hold property in trust for limited 
purposes comprehended by its char¬ 
ter is a very potent circumstance 
tending to show that no trust, as 
that term is construed under the 
Maryland law, has be6n created.— 
Art Students’ League of New York 
V. Hinkley, D.C.Md., 31 P.2d 469, 
affirmed, C.C.A., Hinkley v. Art Stu¬ 
dents’ League of New York, 37 P.2d 
225, certiorari denied 50 S.Ct. 247, 
281 U.S. 733, 74 L.Ed. 1149. 

73. Md.—^Novak v, Baltimore City 
Orphans’ Home, 90 A. 997, 123 Md. 
161, Ann.Cas.l915C 1067—Chase v. 
Stockett, 19 A, 761, 72 Md. 235. 

74. Md.— 7 Second Nat. Bank v. Sec- 
ond Nat. Bank, 194) A. 215. 

75. Va.—Jordan v. Universalist Gen. 
Convention Trustees, 57 S.E. 652, 
107 Va. 79. 

11 C.J. p 341 note 76. 

78. Va.—Moore v. Perkins, 192 S.E. 
806. 
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ciently defined in the instrument making the gift, the 
fault, if any, is cured by the appointment of trus- 
tees with povvers to select the objects within the 
classes named,'^^ b^t the failure in the instrument 
to indicate some person to make selection of the 
unnamed class of beneficiaries has been held to in- 
validate the gift.^O However, where the power to 


select an organization as beneficiary is not limited 
to a charitable organization, but, under the power 
conferred, the trustee can select either a charitable 
institution or one organized for profit or not de- 
voted exclusively to charitable purposes, the gift 
is invalid;^! and a bequest attempting to appoint 
certain individuals to divide anything not bequeath- 


483. 493, 494, 495—King v. Rock¬ 
well, 115 A. 40, 93 N.J.Eq. 46. 
N.M.—Rhodes v, Yater, 202 P. 698, 
27 N,M. 489. 22 A.L.R. 692. 

N.Y.—In re Groofs Estate, 159 N.Y. 
S. 1003, 173 App.Div. 436—In re 
01mstead’s Will. 226 N.Y.S. 637, 
131 Misc. 238—In re Prasch's Bs- 
tate, 211 N.Y.S. 635, 125 Misc. 381. 
affirmed 215 N.Y.S. S4S, 216 App. 
Div. 797, which is affirmed 156 N. 
E. 656, 245 N.Y. 174—In re Killen's 
Will, 209 N.Y.S. 206, 124 Misc. 720. 
Ohio.—^Becker v. Fisher, 147 N.E. 

744, 112 Ohio St. 284. 

Wash.—In re Hunter's Estate, 265 P. 

466, 147 Wash. 216. 

^Vis.—In re Monagrhan*s Will/ 226 N. 

W. 306, 199 Wis. 273. 

11 C.J. p 342 note 83, 

Power to make selection shown 

(1) Bequest to Denver Foundation 
for benefit of needy Denver people 
held not invalid on ground that par- 
ticular beneficiaries were not speci- 
fled, where executor was one of 
inembers of Foundation, since testa¬ 
trix indicated desire that fund 
should be administered in accordance 
with Denver Foundation’s plan, and 
dlstribution committee under such 
plan had authority to select individ¬ 
uals to receive benefit of bequest,— 
Jeffreys v. International Trust Co,, 
48 P.2d 1019, 87 Colo. 188. 

(2) Where a will created a trust 
fund in executors on specified terms, 
and provided that from the residue 
of such fund, after payment of spe- 
clal bequests, there should be made 
annually liberal donations for char¬ 
itable purposes, especially to a nam- 
ed orphans’ horne, and assistance to 
homes for fallen women, the execu¬ 
tors were authorized to make dona¬ 
tions to other charitable institutions 
which in their judgment were deem- 
ed subjects of charity, as well as 
to the more specifically mentioned 
homes.—Hodgson v. Hodgson, 102 S. 
B. 525, 150 Ga. 51. 

Bigrht to challengre selectioiL 
■Where, at the close of the World 
War, the executive committee of the 
War Chest fund of the county ap- 
propriated the balance in hand to the 
local chapter of the American Na¬ 
tional Red Cross to be used for the 
henefit of ex-service men and their 
families a charitable trust was cre¬ 
ated in the hands of the donee, and 
an Incorporated company of ex-serv- 
iee men from the county is not en- 


titled to have the gift set aside and 
transferred to it.—American Nat. 
Red Cross v. Felzner Post, 159 N.E. 
771, 86 Ind.App. 709. 

Trnsts held valid 

(1) A bequest of the residue of an 
estate to such religious, charitable, 
scientific, literary, or educational He- 

I brew associations as might be se- 
lected by the executors was not in¬ 
valid as indefinite.—Rabinowutz v. 
Wollman, Md., 197 A. 566. 

(2) Gift of money to Red Cross 
Jor relief of ex-service men and 
their families held to create valid 
charitable trust.—^American Nat. Red 
Cross V. Felzner Post, 159 N.E. 771, 
86 Ind.App. 709. 

(3) Will devising residue to ex¬ 
ecutors for dlstribution among per- 
manently disabled soldiers of late 
World War, in hospitals or institu¬ 
tions in or near Greater New York, 
whom executors and trustees may 
select, held valid.—^In re Philipo- 
teaux's Estate, 245 N.Y.S. 303, 138 
Misc. 208. 

(4) Bequest to “a Protestant Epis- 
copal Mission to be named by my 
sister” held not void for indefinite- 
ness and uncertainty as to benefici¬ 
ary, where sister, on probate of will, 
designated certain mission as bene¬ 
ficiary.—In re Brenders Estate, 269 
N.Y.S. 791. 150 Misc. 136. 

(5) Bequest to “the Rev. J. 0., 
in trust, nevertheless, to devote the 
same to the use and benefit of any 
church or charitable institution as 
he sees fit, or in his discretion,” held 
not void for indeftniteness or uncer¬ 
tainty of the persons designated as 
beneficiaries.—^In re Wemer’s Will, 
ISl N.Y.S. 433. 

(6) Charitable use shown by a set- 
tlement, directing the trustee to se¬ 
lect at the end of a year an organ¬ 
ization which cares for, supports, 
and maintains and educates, when 
needed, orphan children, indigent 
persons, and needy old people, one, 
any, or all of them, in a certain 
county of the state, or which cares 
for and supports, when needed, in¬ 
digent, injured, or helpless miners, 
their wives or children, any, one, or 
ali of them, in the state, and to pay 
to it the income from ^the trust es¬ 
tate for the year, to be used for such 
purposes, one, any, or all of them, 
and tp do this each year, selecting 
a different organization or continuing 
payment to the one previously se- 
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lected, held not so indefinite as to 
render the trust void.—Johns v. Bir- 
mingham Trust & Savings Co., 88 So. 
835, 205 Ala. 535. 

(7) Where will directed trustees 
to pay stated amount annually to 
certain charity, and to contribute to 
other named charities, annual 
amounts to be determined by trus¬ 
tees, and provided that other simi- 
lar charitable or educational insti¬ 
tutions, if established in the same 
City, might in trustees’ discretion be 
added to the list, the devise was not 
void for uncertainty as to beneficia¬ 
ries, under Ky.St. § 317.—Giirs Ex’r 

V. Woman*s Club of Louisville, 266 S. 

W. 378. 205 Ky. 731. 

(8) Trust, whose income was to 
be paid over to incorporated insti¬ 
tutions, to be selected by trustee, 
to be used in research in agricultural 
.chemistry, w^as not so indefinite and 
uncertain as to beneficiaries as to 
render administration of trust im- 
possible, in view of fact that trustee 
and advisory association named in 
will were both domestic corporations, 
and that, under Personal Prop.L. § 
12, attorney general can represent 
beneficiaries in enforcement of trust, 
and has duty to compel by judicial 
decree application of fund to public 
use contemplated by will.—In re 
Prasch’s Estate, 211 N.Y.S. 636, 125 
Misc. 381, affirmed 215 N.Y.S, 848. 216 
App.Div. 797, which is affirmed 156 
N.E. 656, 245 N.Y. 174. 

79. Ohio. — Linney v. Cleveland 
Trust Co., 165 N.E. 101, 30 Ohio 
App. 345. 

Pa.—In re Thompson’s Estate, 127 A 
446, 282 Pa. 30. 

Supervisiott by conrt 

“The trustees having such powers 
of selection are subject to the con- 
trol of the court, may come to it for 
instructions, and can be restrained 
by it from diverting the funds to 
uses not contemplated by the crea¬ 
tor of the trust."—^Linney v. Cleve¬ 
land Trust Co., 165 N.E. 101, 104, 30 
Ohio App. 345. 

80. N.J.—Chelsea Nat. Bank v. Our 
Lady Star of the Sea, Atlantic 
City, N. J., 147 A 470, 105 N.J.Eq. 
236. 

181. Cal.—In re Peabody’s Estate, 
App., 70 P.2d 249—In re 'Vance’s 
Estate, 4 P.2d 977, 118 Cal.App. 
163. 

Conn.—Mitcheli v. Reeves, 196 A. 
785, 123 Conn. 549. 
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ed to societies or institutions in a certain city is fa- 
tally defective,S2 is also a bequest by a testator 
of his property to trustees “to be by them distrib- 
uted to such persons, societies or institutions as they 
may consider most deserving” the trust being too in¬ 
definite to be carried into effect as a private trust, 
and unable to be upheld as a charitable trust on ac- 
count of not being limited to persons in need of as- 
sistance or to objects which come within the class 
of charitable uses.^^ 

In many jurisdictions gifts are not void for un- 
certainty as to beneficiaries where the class is de- 
scribed generally as such charities, charitable insti¬ 
tutions, or objects as the trustee deems best to 
choose or designate. Under a statute requiring a 
charitable gift and trust to point out with reason- 


able certainty the purposes of the charity and the 
beneficiaries thereof, where the purpose of the char¬ 
ity is made reasonably certain by the instrument 
creating it, the beneficiaries may be designated as 
a class only, leaving the particular objects of the 
generosity within the class to be determined by the 
trustee appointed to administer the bounty or by 
the court itself;^^ but the bequest, in order to be 
valid and capable of being rendered efifectual, must 
be limited, in terms, to the benefit of some class of 
persons or objects, even when the bequest is accom- 
panied by full power vested in some one to desig¬ 
nate the charity and where neither class nor ob- 
ject is selected or designated by the donor, and it 
is left to the trustee to make the choice, the gift 

faiis.S^ 


Limited to orgauizatioiis exLg'agred in 
charitalDle activities 

(1) “Fraternal” associatione, chos- 
en by trustees as beneficiaries of 
charitable testamentary trust, must 
be engaged in charitable activities, 
and money received by them must be 
devoted thereto. — Clark v. Cum- 
mings, 137 A. 660, 83 N.H. 27. 

(2) A bequest of the residue, “to 
pay same over to such charitable or- 
ganizations, associations or institu¬ 
tions'’ as the executors “may deem 
worthy," giving the executors full 
discretion in determining the distri- 
bution “among worthy charities,” is 
valid as against the contention that 
the gift may be devoted to purposes 
which are not charitable.—^King v. 
Rockwell, 115 A. 40, 83 N.J.Eq. 46. 

(3) A bequest of the residue of an 
estate to such religious, charitable, 
scientific, literary or educational He- 
brew associations organized exclu-1 
sively for such purposes, as might 
be selected by the executors, was not 
invalid as permitting the executors 
to choose between charitable and 
noncharitable organizations, since 
general purpose to be served of ali 
the classes designated was “charita¬ 
ble.”—Rabinowitz v* Wollman, Md., 
197 A. 566. 

“Public or private” organizations 
constmed 

“Public or private" organizations 
in will creating charitable trust held 
to mean state-owned organizations 
or those privately controlled.—Clark 
V. dummings, 137 A. 660, 83 N.H. 
27. 

8S. Minn.—^Preston v. Batcheller, 
203 N.W. 225, 162 Minn. 433. 

83. Mass.—^Nichols v, Allen, 130 
Mass. 211, 39 Am.R. 445. 

84. U.S.—Chicago Bank of Com- 
merce v. McPherson, C.C^AMich., 
62 F.2d 393, aiSrming, D.C., 2. F. 
•Supp. 110, certiorari denied 53 S. 


Ct. 596, 289 tr.S. 736, 77 L.Bd. 1484, 
citing Corpus Juris. 

Conn.—Mitchell v. Reeves, 196 A. 
785, 123 Conn. 549. 

Mass.—^Kirwin' v. Attorney General, 
175 N.E. 164—Reilly v. McGowan, 
166 N.E. 766, 267 Mass. 268. 

Mo.—Buckley v. Monck, 187 S.W. 31. 
N.T.—In re 01mstead's Will, 226 N. 

T.S. 637, 131 Misc. 238. 

Va.—Moore v. Downham, 184 S.E. 
199, 166 Va. 77. 

Wash.—In re Planck’s Estate, 272 P. 
972, 150 Wash. 301—In re Stew- 
art’s Estate, 66 F. 148, 67 P. 723, 
26 Wash. 32. 

11 C.J. p 342 note 84—69 C.J. p 229 
note 24. 

Within specified locality 
Testamentary trust giving prop¬ 
erty to trustee to be distributed to 
such charities within county as it 
might deem needy and worthy held 
not void for indefiniteness.—In re 
Monaghahs Will, 226 N.W. 306, 199 
Wis. 273. 

Class need not be designated 

De vise creating public charity need 
not specify class or designate par¬ 
ticular devisee.—^Reilly v.. McGowan, 
166 N.E. 766, 267 Mass. 268. 

Power of selection held exercised 
Executrix empowered to designate 
recipients of devise to charity effec- 
tually exercised such power by filing 
paper showing selection and notify- 
ing recipients named therein.—In re 
I Planck’s Estate, 272 P. 972, 150 
I Wash. 301. 

Gifts held vaUd 

(1) Where testator gave his estate 
to missions, and like good objects as 
his trustee may think best, failure 
to name organizations he wished to 
benefit was insufficient to defeat his 
clearly expressed intention.—Coffin v. 
Attorney General, 121 N.E. 397, 231 
Mass. 579. 

(2) Will giving property to trus¬ 
tee for support or assistance of per- 
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sons appearing to him to especially 
need assistance created valid char¬ 
itable trust.—Lord v, Miller, 178 N. 
E. 649, 277 Mass. 276. 

In Ziouisiana 

(1) Since the enactment of Acts 
1918 No. 72 p 108, which provides 
that donations may be made to trus¬ 
tees for educational, charitable or 
literary purposes generally, without 
designating the particular purpose 

I to be fostered or aided, and in such 
cases to permit the trustees to ap- 
point, create, or change the benefici- 
ary, it is held that a testamentary 
perpetual trust, the beneficiary to be 
determined by the trustee, is valid 
notwithstanding Const.1921 art 4 § 
16 forbidding fidei commissa or sub- 
stitutions.—Pires v, Youree, 129 So. 
552, 170 La. 986. 

(2) Prior to that time charitable 
.trusts in which the trustee had pow¬ 
er to select the beneficiaries were 
void for uncertainty.—Villa’s Succ., 
61 So. 765, 132 La. 714—11 C.J. p 
342 note 81. 

In New Jersey 

(1) Formerly it was held that 
gifts generally to charitable organi¬ 
zations were invalid for indefinite¬ 
ness of beneficiaries.—Hegeman v. 
Roome, 62 A. 392, 70 N.J.Eq. 562— 
Thomson v. Norris, 20 N.J.Eq. 489. 

(2) A later case, however, held 
devises “ "to such charitable organi¬ 
zations, associations or institutions' 
as they [executors] ‘may deem 
worthy' ” to be valid.—King v. Rock- 
vrell, 115 A. 40, 41, 93 N.J.Eq. 46. 

85b Ky.—^Bush’s Ex’r v. Mackoy, 103 
S.W.2d 95, 267 Ky. 614. 

se. Ky.—Gooding v. Watson's Trus¬ 
tee, 31 S.W.2d 919, 235 Ky. 562. 

87. Ky.—^Bush’s Ex’r v. Mackoy, 103 
. S.W.2d 95, 267 Ky. 614—Kentucky 
Chxistian Missionary Soc. v. Mor- 
en, 102 S.W.2d 335, 267 Ky. 358— 
Gooding v. Watson's Trustee, 31 S. 
W.2d 919, 235 Ky. 662. 
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In jurisdictions where the doctrine of cy pres is 
in force, see infra § 52, the elimination of a desig- 
nated legatee or its failure to take or renunciation 
of the legacy will not cause the distribution of the 
property as intestate property, but the court will se- 
lect another charity of like character as beneficiary 
where the intent of the testator to devote his estate 
to charitable purposes is plain and positive.^S 

Ordinarily it will be presumed that the party des- 
ignated to make the selection will properly dis- 
charge his duty, and, within the class indicated, se- 
lect an institution which will effectuate the aims 
and purposes of the gift^^ 

Person or institution designated to make selection, 
The power of selection of the particular person or 
object to be benefited out of the particular class se- 
lected by the person establishing the charity may be 
vested in certain named trustees.^^ It is not neces- 
sary to the validity of a charitable trust that the 
trustee should be clothed with power to select the 
beneficiaries, but it is sufficient if some person or 
Corporation is given that power nor is the va¬ 
lidity of the trust afifected by the fact that the se¬ 
lection of beneficiaries is left to a trustee or agency 


not interested.^2 If the power of selection is per- 
sonal to the named trustee it cannot be exercised by 
a successor trustee,^^ although, where a charitable 
intent is shown, it may devolve upon the court upon 
the death or resignation of the named trustee.®^ if 
a gift to a specified class of charitable organiza- 
tions, the particular organization or organizations 
to be selected by a trustee, by its terms is made to 
depend upon the judgment and discretion of a nam¬ 
ed trustee, and he fails to exercise such discretion, 
then the gift fails,^5 it being held in some cases that 
a gift to charity generally with a power in a named 
trustee to select the beneficiaries is void where the 
trustee dies prior to making a selection;®® but if 
the intention of the donor is to make a gift to char¬ 
itable purposes, and only the power of appointment 
is conferred upon the'trustee, then his mere failure 
to act does not defeat the gifi.®*^ 

Implied authorization to make selection, Where 
neither the trustee nor any other person or Corpora¬ 
tion is expressly given the power of selection, the 
courts are very liberal, in construing the instrument 
creating the trust, in giving the trustee an implied 
power of selection.®® Ordinarily the power to dis- 


Ibeason for mle ] 

Such a gift is in effect but the 
delegation of authority to make the 
will and dispose of the property ac- 
cording to the trustee’s purposes 
rather than the testatores.—Bush’s 
Bx’r V. Mackoy, 103 S.W.2d 95, 267 
Ky. 614. 

Trust held void 

Part of bequest for charitable pur¬ 
poses providing that trustee might 
distribute funds “as he thinks best 
wherever he thinks needed” held void 
for uncertainty, under statute.— 
Bush’s Ex'r v. Mackoy, 103 S.W.2d 

95. 267 Ky. 614. 

88. Mich.—Hannan v. Greene, 199 N. 
W. 426, '227 Mich. 578—Appeal of 
Hannan, 199 N.W. 423, 227 Mich. 

' 569. 

83. U.S.—^Laswell v. Hungate, C.C. 
A.I11., 256 P. 635, 168 C.C.A. 29, 
certiorari denied Bishop v. Hun¬ 
gate, 39 S.Ct. 386, 249 U.S. 612, 63 
L.Ed. 801. 

90. Cal.—In re Bartlett's Estate, 10 
P.2d 126, 122 CaLApp. 375. 

91. Conn.—Goodrich's App., 18 A. 
49, 57 Conn. 275. 

Trustee held not entitled to make 
selection 

(1) Where testator bequeathed in- 
terest of capital to universities for 
scholarships, provision appointing 
trustees of fund to see to safety and 
investment held not to give trustees 
voice in manner of distributing 
scholarships and selecting beneficia-, 


ries, that power, under the will, be¬ 
ing intended to vest in the universi¬ 
ties.—Succession of Breaux, 143 So. 
246, 175 La. 269. 

(2) That universities acquiesced in 
judgments homologating trustees' 
accounts held not recognition of 
trustees’ right to supervise disposi- 
tion of scholarship money bequeath¬ 
ed to universities.—Succession of 
Breaux, supra, 

92, Ala.—Tarver v. Weaver, 130 So. 
209, 221 Ala, 663. 

93. N.Y,—In re Grueby’s Estate, 232 
N.Y.S. 424, 133 Misc. 248, 

Time to exercise power of selection 
Under will providing that funds 
shall go to named college “if at the 
time of payment of the fund that 
institution shall have a course in 
ceramics, but I leave it entirely to 
the discretion of my trustee herein- 
after named to select such institu¬ 
tion as to him. shall seem advisable” 
the power could be exercised only at 
the time specified for payment of the 
fund.—In re Grueby’s Estate, 232 N. 
T.S. 424, 133 Misc. 248. 

94i N.Y.—^In re Gru€by’s Estate, su¬ 
pra. 

95. lowa.—^In re Walden’s Estate, 
180 N.W. 679, 190 lowa 567. 

96. Ohio.—Rea v. Griffin, 21 Ohio N. 
P.,N.S., 129. 

97. lowa.—^In re Walden’s Estate, 
180 N.W. 679, 190 lowa 667. 

Gift held not defeated 
Where testator bequeathed speci- 
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fled amount for erection and estab- 
lishment of an orphans’ horne on the 
condition that a similar amount was 
donated by others within certain 
period, and specified that on failure 
of such condition the executor was 
empowered to pay a like sum to such 
other homes for orphans as he might 
believe to be deserving, but did not 
in such clause name the executor or 
state that the matter should be left 
entirely to the discretion of person 
named as executor in other part of 
will, the gift did not fail because of 
claimed executor’s failure to act 
prior to his death, the taking effect 
of the gift not depending on the 
exercise of a discretion conflded to 
the named executor.—In re Walden’s 
Estate, 180 N.W. 679, 190 lowa 567. 

98. Ala.—Sparks v. Woolverton, 99 

So. 102, 104, 210 Ala. 669, quoting 

Corpus Juris. 

N.J.—Bloomer v. Bloomer, 131 A. 

388, 98 N.J.Eq. 676, affirmed 134 

A. 915, 100 N.J.Eq. 361. 

11 C.J. p 342 note 88. 

Implied power of selection shown 

(1) Under provision of will be- 
queathing residue to the trustees of 
named college, owned and controlle<3 
by the Methodist Church of the 
state, for the education of the sons 
of Methodist ministers within the 
•state, the power to select the par¬ 
ticular persons to be educated held 
impliedly given to the trustees.— 
Sparks v. Woolverton, 99 So. 102, 210 
Ala. 669. 



14 C.J.S. 


GHAB1TIE8 


§ 40 


pense the fund carries with it, by implication, the 
power to select the particular beneficiaries.^^ Thus, 
where the fund is limited, and the scope of the 
charity is broader than the fund, and the donor or 
founder does not provide a rule or order of selec- 
tion, there is in every public charity a necessary 
power of selection of beneficiaries in the trustees;^ 
or, if property is given for a charitable use in trust 
for the benefit of a certain class of persons defined 
with reasonable certainty, and in order to execute 
that trust a power of selection in the trustees or 
some one else is necessary, that power will be im- 
plied.2 If, in a gift to charity in which no trustee 
is appointed to select the beneficiary, the use is so 
expressed that the court may judge of the motive 
which actuated the donor so as to give specific 
effect to his general directions the gift will be up- 
held, and, as appears supra § 27, a trustee will be 
appointed and the trust administered by the court; 
but if the gift is to charity generally and no pro- 
vision is made for the selection of the beneficiaries 
of the charity the courts will not uphold the gift.^ 
In jurisdictions 'which require that the class of 
beneficiaries be designated with reasonable certain¬ 
ty, if the class is so designated by the will, but the 
immediate objects of that class are left indefinite, 
the trustee nominated by the will or appointed by 
the court has the power of selecting the immediate 
objects to be benefited by the testatores bounty, pro- 
vided they be within the general class designated 
by the testator; and the court itself may without 
the intervention of a trustee order the payment of 
a specific bequest to an immediate object within the 


class of the testatores bounty,^ Under a statute 
providing that a gift for a religious or charitable 
purpose shall not fail for indefiniteness of the bene¬ 
ficiary a gift for a designated charity, without nam- 
ing the beneficiaries, will be effectuated by the court 
appointing a trustee to select beneficiaries.^ 

Designation of method of selection, Generally, 
the failure of the donor to designate the method 
by which the trustee shall select the beneficiaries 
does not affect the validity of the trust.^ In juris¬ 
dictions which hold bequests for charitable purposes 
void for uncertainty of beneficiaries where there 
is not an ascertained mode of selecting them out 
of the class designated, see supra § 39, a gift to a 
charitable Corporation, in terms of trust or other- 
wise, to expend the income or principal for its gen¬ 
eral purposes or for a special purpose within its 
charter provides a sufficiently definite mode of se¬ 
lecting the beneficiaries out of the class selected so 
as to prevent the gift being void for uncertainty 
or indefiniteness of beneficiaries.'^ 

Discretion of trustee in making selection, The 
persons authorized to select the individual recipients 
of a charitable gift to a described class are author¬ 
ized, in determining the recipients, to exercise dis¬ 
cretion within the limits prescribed for the will.^ 
However, a power to select beneficiaries from a 
particular class does not give the power to discrim¬ 
inate between the classes who should be benefited;^ 
so that, where a gift for the benefit of a specified 
class does not specify age or sex, a reasonable 
number of women and children may be selected as 


(2) Trustee, charged with execu- 
tion of provision of will giving re- 
mainder in realty “for an old ladies' 
home for worthy poor protestant wo¬ 
men over 60 years of age” residing in 
certain towns, held to have implied 
power to select persons to he bene- 
flted, since power to decide as to 
best means of carrying out trust is 
impliedly given trustee.—Shannon v. 
Eno. 179 A. 479, 120 Conn. 77. 

99. N.X—^Hesketh v. Murphy, 36 N. 

J.Eq. 304. 

lacideatal to power to distribute 

When a power is conferred on the 
trustees to distribute a fund to mem- 
bers of a class, such members hav- 
ing certain qualifications, which can 
be ascertained only by the exercise 
of judgment and discretion, as the 
act of distribution cannot be per- 
formed except after such ascertain- 
ment of the particular beneficiaries, 
the Principal power to distribute the 
moneys carries with it the incidental 
and necessary power of selection.— 
Hesketh v. Murphy, 36 N.J.Eq. 304. 

14 C.J.S.-31 


1. Ala.—Sparks v. Woolverton, 99 
So. 102, 210 Ala. 669. 

2L Conn.—Shannon v. Eno, 179 A. 
479, 120 Conn. 77. 

Ohio.—Palmer v. Oiler, 131 3Sr.B. 362, 
102 Ohio St. 271. 

STo distinction between character of 
trustees 

In the application of this rule no 
distinction is made between trustees 
who are corporate or voluntary as- 
sociations and those who are indi- 
viduals.—Shannon v. Eno, 179 A. 479, 
120 Conn. 77, 

3. Mo.—^Buckley v. Monck, 187 S.W. 
31. 

4. Ky.—'tiightfoot v. Lightfoot, 269 

S.W. 529, 207 Ky. 426. 

5. Pa.—^In re Klein’s Estate, 26 Pa. 
Dist. 476. 

To endow hospital beds 
Where a testatrix made a gift “to 
endow beds in the foliowing hospi- 
tals/’ but faiied to name the hospi- 
tals, the court will appoint a trustee 
to select the hospitals to receive the 
gift.—^In re Klein’s Estate, supra. 
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Si Cal.—^In ^ re De Mars’ Estate, 
App., 67 P.2d 374. 

7. Conn.—Dwyer v, Leonard, 124 A. 
28, 100 Conn. 513. 

To send poor children to the country 
A gift to a Corporation authorized 
by its charter to conduct play- 
grounds, fresh air excursions, etc., in 
carrying out its general purpose of 
improving the condition of the poor, 
to hold in trust and expend the in¬ 
come in sending poor children of 
New York City into the country, held 
not void for uncertainty as to the 
beneficiaries or the mode of desig- 
nating them, such Corporation having 
implied power to select the individ- 
uals to be sent.—^Dwyer v. Leonard, 
supra. 

8. Mass.—^Dillaway v. Burton, 153 
N.E. 13, 256 Mass. 568. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 
2d 403, 174 Wash. 19. 

9. Conn.—^Healy v. Loomis Insti¬ 
tute, 128 A 774, 102 Conn. 410. 
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beneficiaries, but not to the exclusion of male 
adults.^0 A bequest to be expended by the tes- 
tator’s executors in behalf of such charities as to 
them seem best is a bequest to an institution or as- 
sociation organized for the purpose of granting 
relief or dispensing some good or benevolence to 
those who require it, and the executors are not 
authorized to select individuals as the recipients of 
the bequest, even though they are sick and without 
means.^^ 

Supervision of selection by court The courts 
are not entitied to set aside or to question the cor- 
rectness of the selection of any individual made 
under a will which designates who is to select the 
individuals to be benefited from the class selected 
as beneficiaries of the gift and provides that there 
is to be no right of appeal from his decision.^^ 

§ 41. Ascertainment and Identification 

The ascertainment and Identification of the bene¬ 
ficiaries depends upon the correct interpretatlon of the 
words used In creating the gift. If the language Is ciear 
extrlnsic evidence is inadmissible to ald in Its interpreta- 


tion, but if there Is mistake, inaccuracy, or ambiguity In 
the designation of the beneficlary extrlnsic evidence may 
be admitted for the purpose of determining the donor's 
intentlon. 

The determination of the beneficiaries of a char- 
itable trust depends primarily upon a correct inter- 
pretation of the words used in creating it.^^ Ex- 
trinsic evidence of who was intended will not be 
admitted where the language in the instrument is 
ciear and of well-defined force and meaning,!^ so 
that, if there was in existence at the time the in¬ 
strument creating the trust was executed a party 
of the name designated as beneficiary, extrinsic evi¬ 
dence will not be admitted to show that another 
party with a different though closely similar nanae 
was intended.^5 In general, however, the misnomer 
of the beneficiary will not defeat a gift for a char- 
itable purpose.^^ Thus, in case of mistake, inac¬ 
curacy, or ambiguity in the description of the bene¬ 
ficiaries of a charitable gift or trust, making it 
difficult to ascertain and identify them, the court 
may consider the whole instrument,^^ ^nd may ad- 
mit parol evidence as to the surrounding circum- 
stanceSj^s and also the wills of others who by com- 


10. Mass.—Dillaway v. Burton, 153 
N.E. 13, 266 Mass. 668. 

11. Pa.—In re Padelford’s Estate, 9 
Pa.Dist. 174. 

12. Pa.—^Elkin’s Estate, 13 Pa.Dist. 
211, 80 Pa.Co. 49. 

13. Mass. — Attorney General v. 
Armstrong, 120 N.B. 678, 231 Mass. 
196. 

14. Ky.—^VioletVs Adm’r v. Violett, 
288 S.W. 1016, 217 Ky. 69. 

Beneficiaries lield clearly described 
Trust to assist poor and deserving 
students of Georgia held unambigu- 
ous and not subject to construction. 
—^Vanderbilt University v. Mitchell, 
36 S.W.2d 83. 162 Tenn. 217. 

15. Or.—^Hartman v. City of Pendle- 
ton, 186 P. 572, 96 Or. 503, 8 A. 
Li.R. 904, modified on other 
grounds 190 P. 339, 96 Or. 503. 

Existence of beneficiary shown 
Evidence held to show that at the 
time of making of a will making a 
bequest in trust for the benefit of 
the library of the Commercial As- 
sociation of Pendleton such associa- 
tion owned a library, so that there 
was no latent ambiguity as to the 
beneficiary.—Hartman v. City of 
Pendleton, supra. 

Ambiguity, if any, held latent 
Any ambiguity as to beneficiary of 
bequest in trust to use the income 
for benefit of the library of the Com¬ 
mercial Association of Pendleton, of 
the City of Pendleton, Or., is latent. 
—Hartman v. City of Pendleton, su¬ 
pra. 

16. D.C.—-Washington Loan & Trust 


Co. V. Hammond, 278 P. 569, 51 
App.D.C. 260. 

Md.—Home for Incurables of Balti- 
more City v. Bruff, 153 A. 403, 160 
Md. 158. 

Minn.—^In re Henrikson’s Estate, 203 
N.W. 778, 163 Minn. 176. 

Mo.—In re Rahn's Estate, 291 S.W. 
120, 316 Mo. 492, 51 A.I..R. 877, 
certiorari denied Martin v. Ahrens, 
47 S.Ct. 591, 274 U.S. 745, 71 L. 
Ed. 1325. 

N.J.—De Camp v, Dobbins, 29 N.J. 
Eq. 36—Goodell v. Union Associa¬ 
tion, etc., of Burlington Co., 29 N. 
J.Eq. 32. 

N.Y.—^Kernochan v. Farmers’ Loan & 
Trust Co., 175 N.T.S. 831, 187 App. 
Div. 668, affirmed 126 N.E. 912, 
227 N.T. 658—^In re Tinker's Es¬ 
tate, 283 N.T.S. 151, 157 Misc. 200. 
R.I.—Tillinghast v. Council at Nar- 
ragansett Pier, R. L, of Boy Scouts 
of America, 133 A. 662, 47 R.I. 406, 
46 A.L.R. 823. 

Tenn.—^Milligan v. Greeneville Col- 
lege, 2 S.W.2d 90, 156 Tenn. 495. 

69 C.J, p 227 note 11. 

Name by wMch ordinarily designated 
Designation of institution hy name 
by which it is commonly known in- 
stead of its proper corporate name 
will not invalidate the gift—^Board 
of Foreign Missions of the General 
Synod of the Evangelical Lutheran 
Church’ of the United States v. Shoe- 
maker, 105 A, 748, 133 Md. 594. 
Under statute 

Verdict sustaining trust for bene¬ 
fit of charitable institution inporrect- 
ly named in will will not be dis- 
turbed on the ground that the bene- 
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flclary named in the will is not as- 
certainable, in view of statute pro- 
viding that no gift, grant, bequest, or 
devise shall be invalid by reason of 
indefiniteness or uncertainty as to 
the objects or beneficiaries of such 
trust.—Ladies Benevolent Soc. v. Or- 
rell, 142 S.E. 493, 195 N.C. 405. 

17. Md.—^Vansant v, Roberts, 8 Md. 
119. 

11 C.J. p 343 note 90. 

18, lowa.—^In re Durham's Estate, 
211 N.W. 358, 203 lowa 497. 

Minn.—^In re Henrikson’s Estate, 203 
N.W. 778, 163 Minn. 176. 

Mo.—^In re Aiken’s Estate, App., 5 
S.W.2d 662. 

Neb.—Stork v. Schmidt, 261 N.W. 

552, 559, quoting Corpus Juris. 
N.Y.—^In re Tinker^s Estate, 283 N.Y. 

S. 151, 157 Misc. 200. 

Ohio.—Linney v. Cleveland Trust 
Co., 165 N.E. 101, 30 Ohio App. 345. 
S.D.—Chaddock v. American Baptist 
Home Mission Soc., 192 N.W. 742, 
46 S.D. 346. 

11 C.J. p 343 note 91. 

Admissibility of parol evidence to 
identify legatees or devisees in 
I case of charitable devise or be¬ 
quest see the C.J.S. title Wills § 
639, also 69 C.J. p 155 note 14-p 
156 note 17. 

Memoranda of instructions to attor- 
ney . 

Under will making gifts to hospi- 
tal for benefit of its children’s medi- 
cal division, wherein testatrix did 
not designate as to whether city or 
university, both of which conducted 
divisions of hospital, were intended 
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pact agreed with the testator whose will is being 
construed to leave their estates to found a desig- 
nated charity;!^ and where, from the language of 
the instrument, construed in the light of all the 
surrounding facts and circumstances, the intent of 


§41 

the donor is reasonably apparent and the benefi- 
ciaries are ascertainable, the court will not hold 
the gift void,20 but will decide who are identified 
as beneficiaries according to the donor’s intent.^^ 
However, to justify the admission of parol evi- 


as beneficiaries, memoranda of in- 
structions delivered to attorney 
drafting will to effiect that testatrix 
desired to make gifts for benefit of 
children’s medical division conducted 
by university in memory of testatrix’ 
husband would be regarded as of im- 
portance in determining testatrix’ in¬ 
tent.—In re Tinker’s Estate, 283 N.Y. 
S. 151, 157 Misc. 200, 

Belations of donor with. claimants 
Evidence is admissible as to the 
relations of the donor with the 
claimants.—^Kingman v. New Bed- 
ford Home for Aged, 129 N.E. 449, 
237 Mass. 323, 

19. Conn.—Healy v. Loomis Insti¬ 
tute, 128 A. 774, 102 Conn. 410. 

20. lowa.—Chapman v. Newell, 125 
N.W. 324, 146 lowa 415. 

Md.—Vansant v. Roberts, 3 Md. 119. 
N.Y.—In re Tinker’s Estate, 283 N. 

Y.S. 151, 157 Misc. 200. 

Beauest construed to Include entire 
estate 

Where holographic will expressly 
stated that none of testator*s rela- 
tives except his wife should partake 
in his estate, and contained provi- 
sion that if wife should predecease 
testator he wished to buy "'a dog” 
for the horne for the blind, and tes- 
tator's wife predeceased him, horne 
for blind held entitled to testator’s 
entire estate as against contention 
that testator’s sister was entitled to 
residuary estate for failure of testa¬ 
tor to name residuary legatee.—^In re 
Somerville’s Estate, 55 P.2d 597, 12 
Cal.App.2d 430. 

21. lowa.—^In re Durham’s Estate, 
211 N.W. 358, 203 lowa 497. 

Md.—^Home for Incurables of Balti- 
more City v. Bruff, 153 A. 403, 160 
Md. 156. 

Mo.—^In re Rahn’s Estate, 291 S.W. 
120, 316 Mo. 492, 61 A.L,.R. 877, 
certiorari denied Martin v. Ahrens, 
47 S.Ct. 591, 274 U.S. 745, Yl L.Ed. 
1325. 

11 C.J. p 343 note 93—69 C.J. p 226 
note 8. 

Besidence re<iuireineut 
Provision in will requiring resi- 
dence for one year to entitle appli¬ 
cant to admission to horne for sick 
and friendless mothers held not to 
mean one year’s residence in state 
before testatrix's death, but rather 
one year’s residence in the state 
prior to admission.—^Barr v. Geary, 
142 N.E. 622, 82 Ind.App. 5. 
Bimitation to xesidents of local ter. 
ritory 

Testamentary tmst to establish 


hospital for inhabitants of village 
and vicinity, to which all licensed 
physicians shall have access for 
themselves or their patients, pro¬ 
vides for use of hospital by licensed 
physicians of village and vicinity 
only and for their patients residing 
in and near village.—^Hart v. Taylor, 
133 N.E. 857. 301 111. 344. 

Time wheu beneficiaries must exist 
Clause of will leaving property in 
trust, and directing that sums of five 
hundred dollars be paid by trustee 
into building funds of Christian Sci¬ 
ence churches until total sum is ex- 
hausted, held not to limit appllca- 
tion of fund to churches organized 
at time of death.—^Harges v. Zander, 
145 N.E. 363, 314 111. 170. 

Altemative gift where testator fail- 
ed to dedicate intended college 
Where a testator, after creating a 
trust fund, the income to be used in 
educating certain classes of persons, 
provided that they should be edu- 
cated “only in a college” erected on 
a lot dedicated by him in a certain 
town, and that, “should the college 
aforesaid be not erected” the income 
should go to two other designated 
colleges, the income, where the tes¬ 
tator fails to dedicate a lot, must go 
to the two designated colleges.— 
Emory & Henry College v. Shoemak- 
er College, 23 S.B. 765, 92 Va. 320. 
Associations or organizations con¬ 
strued to be beneficiaries 

(1) Will construed, and held that 
a City was entitled to one half of a 
trust estate, including accumulated 
income, for the construction and 
maintenance of a public library, and, 
in case of the death of a life ten- 
ant without children, would be en¬ 
titled to the other half.—^Pierce v. 
Root, 84 A. 295, 86 Conn. 90. 

(2) Evidence held to establish tes¬ 
tatrix intended to designate, as le¬ 
gatee, association called by name of 
Methodist Episcopal “Church” or 
Methodist Episcopal Church “Soci- 
ety.”—^Bates v. SchilUnger, 145 A. 
395, 128 Me. 14. 

(3) A bequest to the “Loysville 
Orphanage of Pennsylvania,” which 
the evidence plainly shows was a 
name commonly applied to the 
“Tressler Orphan Home of the Evan- 
gelical Lutheran Church,” etc., and 
which testator intended to be iden¬ 
tified as legatee, was not invalid for 
failure to designate legatee.—^Board 
of Foreign Missions of the General 
Synod of the Evangelicai Lutheran 
Church of the United States v. Shoe- 
maker, 105 A. 748, 133 Md. 594. 
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(4) Evidence held sufficient to jus¬ 
tify findings of single justice that 
charity created by will was for ben¬ 
efit of Association for Relief of Aged 
W^omen in New Bedford, will having 
characterized beneflciary as New 
Bedford Home for Aged Women.— 
Kingman v. New Bedford Home for 
Aged, 129 N.E. 449, 237 Mass. 323. 

(5) Where testatrix for several 
years before her death was one of 
the board of managers of the Pres- 
byterian Home of the District of 
Columbia, which was authorized to 
take both men and women, but had 
never had more than one man, a 
bequest in the will to “the Presby- 
terian Home for Old Ladies support- 
ed by the Presbyterian Churches” 
was clearly intended to be for the 
benefit of the Presbyterian Home, 
that being the only horne in the Dis¬ 
trict supported by Presbyterian 
Churches. — Washington Loan & 
Trust Co. V. Hammond, 278 P. 569, 51 
App.D.C, 260. 

(6) Where a will creat ed a trust 
for the people of a certain city, and 
devised the property to a church 
and an industrial school to be main- 
tained in connection therewith, a de- 
cree construing the will, finding that 
the trusts were established for the 
benefit of the church and school in- 
stead of for the benefit of the peo¬ 
ple of the City, as shown by the 
will, was not erroneous, the church 
and school being public charitable 
institutions. which were to act as 
agencies in dispensing the charity.— 
Worcester City Missionary Soc. v. 
Memorial Church, 72 N.E. 71, 186 
Mass. 531. 

(7) A bequest to the “Sisters of 
St. Joseph’s Hospital, Brook avenue 
and 143d Street,” held intended for 
the “St. Joseph’s Hospital for Con- 
sumptives,’* located at the • specified 
place, in which the testator had been 
a patient, there being no hospital 
with the name stated in the will.—In 
re Brennan’s Will, 194 N.Y.S. 334, 118 
Misc. 372. 

(8) Testamentary trust in favor 
of “Actor's Fund of the City of New 
York” held intended for “Actors* 
Fund of America.”—^In re Hoyt*s Es¬ 
tate, 208 N.Y.S. 790, 124 IVIisc. 857. 

(9) Evidence held to show that 
testatrix who made gifts “to Bel- 
levue Hospital . . . for the bene¬ 
fit of the Children*s Medical Divi¬ 
sion” without designating as to 
whether City or university, both of 
which conducted divisions of hospi¬ 
tal, were intended as beneficiaries. 
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dence, the instrument must contain sufficient in- 
dication of intention to warrant the application of 
the evidence; and, where the beneficiaries are not 
described in some way, evidence will not be admit- 
ted to Show who was intended.^^ 

Ordinarily a gift to the officials of a charitable 
institution is a gift to the institution itself.^^ 
Where a gift is to an unincorporated charitable 
association, the association or institution, in its or- 
ganized capacity, is the beneficiary, rather than the 
individual members composing it.^^ Also a gift 
to a particular institution to be used for the sup- 
port of the people under its care is not confined to 
the persons actually cared for at the time the gift 
takes effect, but applies to ali persons under the 
care of the institution during its existence.25 A 
charitable institution may take, when capable of 
identification, although it is only indicated by the 
descriptive name of a particular charityj^s and, 
where the name found in a will is a branch or a 
local designation of the particular work carried 
on by a charitable Corporation, the will may be sus- 
tained and the payment of the legacy may be de- 
creed to the parent Corporation.^*^ 

A Corporation, organized and incorporated to re- 
ceive the testatores bequest by the existing organ- 
izations of those named by the testator as the ones 
to organize a separate organization for the purpos- 


es mentioned in his will, is the organization of his 
intention, even though one or more of the organ- 
izations mentioned in the will, having gone out 
of existence, and is not represented therein.28 

Religious views, When the terms of the gift are 
indefinite, the religious views of the donor are 
sometimes regarded;^^ but it has been held that 
such evidence is admissible only in cases where 
the primary object of the trust is the propagation 
of religious doctrine, and not where the charity is 
purely eleemosynary.^^ In ascertaining the faith of 
the grantor, resort may be had to the usages, tenets, 
and ecclesiastical history of the church to which 
he attached himself.^i 

Personat interesf of beneficiaries, To be enti- 
tled as such, the beneficiaries of a charitable trust 
are never required to show that they contributed 
to, or have any personal interest in, the trust prop- 
erty, as their interest is measured by, and limited 
to, the uses for which the property is held.^^ 

Extinction of beneficiary. In jurisdictions where 
the cy pres doctrine does not obtain, see infra § 52, 
on the extinction of the beneficiary of a trust com- 
mitted to trustees for their specific execution there^ 
of, and for no other purpose, unless that contin- 
gency is provided for by the testator, the law makes 
the disposition which the testator has failed to 


Intended to benefit activities con- 
ducted not by City in such hospital 
but activities and charitable purpos- 
es maintained by university in its 
children’s medical division of such 
hospital.—^In re Tinker’s Elstate, 283 
N.T.S. 151, 167 Misc. 200. 

(10) Evidence held to sustain a 
decree determining that a bequest 
in his will in trust to the “Freeman’s 
Aid of South Carolina" was intend- 
ed for the Preedman’s Aid and Mis- 
sionary Society, an organization of 
the Methodist Episcopal Church, and 
not in favor of the American Bap- 
tist Home Mission Society, both of 
which were engaged in negro mis- 
sionary work in South Carolina,— 
Chaddock v. American Baptist Home 
Mission Soc., 192 N.W. 742, 46 S.D. 
346. 

(11) Bequest to W. C. T. U. of 
San Antonio held to go to regular 
organization, as distinguished from 
faction which split off after execu¬ 
tion of will.—^National W. C. T. U. v. 
Anderson, Tex.Civ.App., 14 S.W.Zd 
956, error dismissed. 

(12) Under will leaving legacy 
with trust company for benefit of 
town, held town was beneficiary, not 
trustee.—In re Downer^s Estate, 142 
A. 78, 101 Vt. 167. 


22. Conn.—^Pairfleld v. Lawson, 60 
Conn. 601, 47 Am.R. 669. 

Ga.—^Bramblett v. Trust Co. of Geor- 
gia, 185 S.E. 72, 76.. 182 Ga. 87, 
quoting Cos^pus Juris. 

Pa.—^Neweirs App., 24 Pa.. 197. 

23. N.T.—Currin v. Fanning, 13 Hun 
458, affirming Curran v. Sears, 2 
Redf.Surr. 626. 

69 O.J. p 228 note 15» 

Church couxLcU 

A residuary clause of a will, di- 
recting payment to a church coun- 
cil, the money to be put on interest 
and the interest to be paid annually 
to the board of foreign missions, 
held a devise to the church council, 
with directions that the income be 
paid to the board of foreign missions 
of the designated church.—^Board of 
Foreign Missions of the General 
Synod of the Evangelical Lutheran 
Church of the United States v. Shoe- 
maker, 105 A. 748, 133 Md. 594. 

24. Cal.^—^In re Merchant, 77 P. 475, 
143 Cal. 537. 

R.I.—Taylor v. Salvation Army, 142 
A. 335, 49 R.I. 316—Tillinghast v. 
Council at Narragansett Pier, R. 
I., of Boy Scouts of America, 133 
A. 662, 47 B.L 406, 46 A.I..R. 823. 

25. Del.—Murphy v. McBride, 130 A. 
283, 14 Del.Ch. 457, affirming Mc- 
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Bride v. Murphy, 124 A. 798, 14 
Del.Ch. 242. 

28. R.I.—Wood V. Pourth Baptist 
Church, 61 A. 279, 26 B.I. 594. 

11 C.J. p 343 note 94. 

27. N.T.—^In re Tinker's Estate, 283 
N.T.S. 151, 157 Misc. 200. 

28. Conn.—City Missionary Soc. v. 
August Moeller Memorial Founda¬ 
tion, 126 A. 683, 101 Conn. 518. 

29. S.D. — Chaddock v. American 
Baptist Home Mission Soc., 192 N. 
W. 742, 46 S.D. 346. 

11 C.J. p 343 note 99. 

30. N.J.—^Atty.-Gen. v. Moore, 19 N. 
J.Eq. 503. 

Evidence held inadmissible 
Where a fund was bequeathed by 
a Catholic to found ‘‘St. James Bo- 
man Catholic Orphan Asylum” and 
a hospital, the founder's religious 
belief was not to be considered, as 
the name did not show an intent to 
make the charity denominational, or 
to subject it to the control of the 
Catholic Church. — Atty.-Gen. v. 
Moore, supra. 

31. Mo.—State v. McGrath, 60 Mo. 
586. 

312. Ohio.—^Mannix v. Purcell, 19 N. 
E. 572, 46 Ohio St. 102, 15 Am.S. 
B. 562. 2 L.B.A 763. 



make, and the title passes to the heirs of the tes- 

tator.33 

Citis ens, A gift for the benefit of a specified 
class of the citizens of a named locality of the 
United States is for the benefit of persons of the 
specified class who are citizens of the United States 
as defined by the Fourteenth Amendment to the 
Constitution of the United States and who are 
domiciled and resident in the named locality.^^ 

§ 42. Application of Rules to Gifts for Par- 
ticular Purposes 

a. In general 

b. Relief of poverty and distress 

c. Promotion of education 

d. Promotion of religion 

a. In General 

Under and subject to rules above stated, bequests or 
donations for the benefit of certain groups or for under- 
takings beneficiai to the general pubiic are valid. 

Applying the rules stated above in §§ 37-41, be¬ 
quests and donations for the benefit of certain 
groups or for the aid of undertakings beneficiai 
to the general pubiic may be valid.^s Thus be¬ 
quests to aid Indians in attaining justice,36 for the 
construction of a gate or arch at some entrance 
to the civic centre of a particular city,^*^ or to 
trustees to organize a Corporation to erect a build- 
ing containing a library, lecture rooms, dance hall, 
and amusement rooms for the use of working peo- 


ple of a particular city,^^ have been held valid. 

Upkeep of cemefery lot, A devise and bequest 
for the perpetual care and upkeep of a cemetery 
lot may be valid. 3 9 

b. Relief of Poverty and Distress 

Under and subject to rules above stated, bequests or 
donations to particular institutions providing care for 
certain classes of the poor and unfortunate, or to certain 
institutions for the benefit of certain classes of the poor 
and unfortunate, or to trustees for the benefit of specified 
classes of the poor and unfortunate or for the benefit 
of the poor generally may be valid. 

Applying the rules stated above in §§ 37-41, 
various gifts intended to ameliorate the condition 
of a particular class of the poor, sick, infirm, or 
other persons in unfortunate circumstances have 
been upheld as charitable, not only on account of 
their being for a charitable purpose, but also as 
being valid as against any objection as to bene- 
ficiaries, such as indefiniteness and uhcertainty, or 
insufficient description of the class to be bene- 
fited, or because limited to a class, the most com- 
mon illustration being that of a gift for the poor, 
or a certain described class of the poor, of a par¬ 
ticular parish, town, or other place or locality. 
In many cases gifts for the benefit of poor persons 
in general are held or declared to be valid.4i Oth¬ 
er charitable gifts for the relief of poverty and 
distress, which are held not void for uncertainty 
and indefiniteness as to beneficiaries, include those 
for the founding and maintenance of an institution 


33. Ala.—Trustees of Cumberland 
University v. Caldwell, 84 So. 846, 
203 Ala. 590. 

34. Mass.—Dillaway v. Burton, 153 
N.B. 13, 256 Mass. 568. 

35. Ga.—^King v. Horton, 100 S.B. 
103, 104, citing Corpus Juris- 

Wash.—In re Peterson’s Estate, 252 
P. 139, 140, quoting Corpus Juris. 
33. Cal.—Collier v. Bindley, 266 P. 
526, 203 Cal. 641. 

37. Colo.—Haggin v. International 
Trust Co., 169 P. 138, 69 Colo. 135, 
L.R.A.1918B 710. 

38. Tenn.—Gibson v. Frye Institute, 
193 S.V/. 1059, 137 Tenn. 452, L.R. 
A.1917D 1062. 

39. lowa.—Hipp v. Hibbs, 245 N.W. 
247. 215 lowa 253. 

40. Wash.—In re Pet8rson’s Estate, 
252 P. 139, 140, quoting Corpus 
Juris. 

11 C.J. p 344 notes 5, 6. 

Transfer of portion of town ineffec- 
tive to transfer gift to aged 
Where testator gave money to a 
town for the support of the aged in- 
habitants, the town is a donee in 
trust for charity and the transfer 
thereafter of the whole business por¬ 


tion of the town to another town 
does not give the second town a 
claim to the fund or any part of it. 
—^Weston V. Amesbury» 53 N.E. 147, 

173 Mass, 81. 
aifts held valid 

(1) Legacy for poor, homeless 
children.—St, Louis Union Trust Co. 
V. Little, 10 S.W.2d 47, 320 Mo. 1058. 

(2) Gift in trust for needy and 
poor women held valid.—^Palmer v. 
Oiler, 131 N.E. 362, 102 Ohio St. 271. 

(3) Devise in trust to organization 
for relief of young people in need of 
charitable assistance was not void 
on ground beneficiaries were uncer- 
tain or unknown.—In re Prickett*s 
Estate. 275 P. 605, 128 Or. 691. 

(4) Trust for benefit of needy poor 
in certain locality.—^Hollenbeck v. 
Lyon, 47 P.2d 63, 142 Kan. 352, 99 
A.L.R. 652. 

(5) Charitable trust for benefit of 
aged and poor of named county.— 
Phillips V. Chambers, 51 P.2d 303, 

174 Okl. 407. 

(6) Bequest to poor people of Spo- 
kane held not so uncertain as to in- 
validate will.—In re Peterson^s Es¬ 
tate, 252 P. 139, 141 Wash. 619. 
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(7) Devise In trust for benefit of 
disabled men in county, poor wi- 
dows, deserted wives, and boys and 
girls within county needing means 
to provide education held ciearly 
charitable, persons benefited being 
vague, uncertain, and indefinite un- 
til appointed, and classes being, as 
near as may be, perennial.—Reason- 
er V. Herman, 134 N.E. 276, 191 Ind. 
642. 

(8) Devises of money in trust “for 
the poor of the county of Luxem- 
burg” and to the “poor curates of 
the county of Luxemburg" were not 
too indefinite tp be incapable of rea- 
sonable designation of beneficiaries. 
—Beidler v. Dehner, 161 N.W. 32, 178 
lowa 1338. 

(9) Bequest to the worthy poor in 
Ireland is valid.—Bloomer v. Bloom- 
er, 131 A. 388, 98 N.J.Eq. 576, af- 
firmed 134 A. 915, 100 N.J.Eq. 361. 

(10) Por other cases where gen¬ 
eral gifts to the poor of a given lo¬ 
cality were held sufficient see 11 C.J. 
p 344 note 6 [aj. 

41. lowa.—Grant v. Saunders, 95 N. 

W. 411, 121 lowa 80, 100 Am.S.R. 

310. 

11 C.J. p 344 note 7. 
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f a particular cliaritable character or a charitable 
istitution for the benefit of a class of persons de- 
:ribed generally,^^ well as gifts for the benefit 
f the widows and orphans of the deceased mem- 


bers of a certain lodge or fraternal order,43 or for 
the members thereof in want or distress/^ for the 
widows and orphans of a parish or town,^5 
widows and chiidren of seamen at a particular 


J, Mass.—^Dillaway v. Burton, 153 
N.E. 13, 256 Mass. 568. 

L C.J. p 344 note 8. 

:ome for girls 

(1) Bequest to priest “to be ap- 
Lied towards starting horne for 
snefllt of unmarried workingr &irls, 
•ho are abused at horne, after death 
e their parents," held sufiiciently 
srtain as to beneficiarios.—In re 
:elley’s Will, 245 N.T.S. 294. 138 
[isc. 190. 

(2) Testamentary trust providing 
)r the establishment of a home for 
Linfortunate girls" and undertaking 
) provide for a Corporation to hold 
le property and a board of trustees 
) manage it, with power to adopt 
igulations regarding the admission 
£ such girls and the maintenance 
Qd conduct of the institution, held 
ot void for indefiniteness of the 
eneflciaries.—Second Nat. Bank v. 
econd Nat. Bank, Md., 190 A. 215. 

Come for iucnrables 
Will bequeathing property to 
Home for Incurables for Men” and 
3 “Home for Incurables forWomen“ 
eld to sufficiently identify object of 
sstatrix’ bounty under circumstan- 
Bs.—^Home for. Incurables of Balti- 
lore City v. Bruff, 153 A. 403, 160 
Ed. 156. 

Cospital 

(1) Trust to establish and main- 
ain a charitable hospital for the 
rounded, sick, and needy is valid.— 
hngwell V. Seymour, 267 P. 327, 91 
;al.App. 483. 

(2) Where hospital was created to 
are for person suffering from 
chronie” or incurable diseases, ap- 
dicants should not be denied admis- 
ion, even though disease may be re- 
ieved or cured.—^Dillaway v. Burton,' 
53 N.E. 13, 256 Mass. 568. 

(3) Hospital held not required to 
Livide accommodatio ns in fixed pro- 
•ortions for three classes named in 
7 ill, but should divide them so as to 
:ive greatest benefit ’ to all.—^Dilla- 
«ray v. Burton, supra. 

Cedical dispensary 
Residuary clause of will, giving 
esidue to trustees, who were to es- 
ablish and carry on one or more 
ree medical dispensaries, etc., held 
ot subject to object ion that it was 
ncertain as to benefleiaries.—In re 
:eenan's Will, 176 N.W. 857, 171 
/is. 94. 

Cothers and their babies 
Provision in will that home for 
LCk and friendless shall be open and 
:ee to all honest, virtuous, sick, and 


financially helpless mothers and 
their babies held not to render bene- 
ficiaries uncertain nor incapable of 
judicial enforcement.—^Barr v. Geary, 
142 N.E. 622, 82 Ind.App. 5. 

Old ladies’ home 

Devise to some old ladies’ home 
contemplated substantial home.—In 
re Clifton's Estate, 218 N.W. 926, 
207 lowa 71. 

Old men^s homes 

(1) A deed giving certain de- 
scribed tracts of land, after the ex- 
piration of the grantee’s life estate, 
“to build an old man’s home” held 
to make a valid gift to charity.— 
Bruce v. Maxwell. 143 N.E. 82, 311 
111. 479. 

(2) Bequest to “Old Folks* Homes 
for men in Kansas City, Mo.,” cannot 
be claimed by charities furnishing 
homes for both sexes.—^Bowen v. 
Kollar, 18 Ohio App. 10. 

(3) A charitable devise in trust 
for the foundation of a home for 
aged^ bachelors and widowers is not 
too indefinite because of a provision 
that an applicant for admission to 
the home must have lost by misfor- 
tune the means he once had for sup- 
port, where the other provisions re¬ 
quired the applicant, to be respecta- 
ble, which, with the term “misfor- 
tune,” would exclude those who dis- 
sipated their means; and the word 
“means” as used in that connection 
is not to be limited to financial 
means, but includes physical ability 
to support as well.—^Kitchen v. Pit¬ 
ney, 119 A 675, 94 N.J.Eq. 485, 493, 
494, 495. 

Bed Cross 

Bequest to German Red Cross for 
relief of widows, orphans, and in- 
valids of World War.—^In re Ralin's 
Estate, 291 S.W. 120, 316 Mo. 492, 51 
AL.R. 877, certiorari denied Martin 
v. Ahrens, 47 S.Ct. 591, 274 U.S. 745, 
71 L.Ed. 1325. 

Salvation Army 

(1) Bequest to original chapter of 
Salvation Army located in Council 
Bluffs, lowa, held not void for in- 
deflniteness,—In re Durham’s Estate, 
211 N.W. 368, 203 lowa 497. 

(2) Will bequeathing residue of 
testatrix' estate to the head of the 
Salvation Army, to be used for such 
charitable or religious work being 
done by the Salvation Army as she 
thought best, manifested testatrix' 
intent to bequeath the residue of her 
estate to the Salvation Army as 
against contention that will was void 
for uncertainty, ’ since it was patent 
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that the gift was to the head of the 
Salvation Army in her official ca- 
pacity rather than her individual ca- 
pacity, and that the bequest was to 
such ofiicial as a trustee for the 
charitable or religious work of the 
Salvation Army.—Durell v. Martin, 
Tenn., 110 S.W.2d 316. 

School and home for orphau boys 
Testamentary trust for erection 
and maintenance of school and home 
for orphan boys of “Christian an- 
tecedents” held not void for uncer¬ 
tainty.—Conway v. Third Nat. Bank 
& Trust Co. of Camden, 177 A. 113, 
118 N.J.Eq. 61, modified on other 
grounds 182 A. 916, 119 N.J.Eq. 575. 

Widows’ or children’s home 
Bequest to “the needy widows 
home, or childrens home.”—Bush’s 
Ex'r V. Mackoy, 103 S.W.2d 95, 267 
Ky. 614. 

aift to branch of charitable corpo- 
ratioxL 

Charitable gifts under will held 
not to fail because testatrix named 
hospital and its children's medical 
division rather than specifically des- 
ignating city or university, both of 
which conducted divisions of hospi¬ 
tal.—In re Tinker’s Estate, 283 N.Y. 
S. 151, 157 Misc. 200. 

Trustee held not benefioiary also 
Board of education of church con- 
ference to which land was deeded in 
trust to maintain school for indigent 
chiidren, was not “beneficiary” there¬ 
of, so as to render trust void.—Sny- 
der V. General Conference Board of 
Education of M. E. Church South, 
266 S.W. 661, 205 Ky. 812. 

43. 111.—Guilfoil V. Arthur, 41 N.E. 
1009, 158 111. 600. 

Tenn.—Heiskell v. Chickasaw Lodge, 
11 S.W. 825, 87 Tenn. 668, 4 L.R.A. 
699. 

44. N.H.—^Roberts v. Corson, 107 
A. 625, 79 N.H. 215, 6 A.L.R. 1172. 

Bffasonic lodge 

A bequest of property to Masonic 
lodge, “to be used by it as it shall 
determine best in each case for the 
benefit of its members who may be 
in want or distress from any cause 
whatever, physical^ or financial,” is 
for a legal purpose, and sufficiently 
definite to constitute a valid and en- 
forceable charitable or public trust 
for the benefit of those who were or 
might become members.—Roberts v. 
Corson, supra. 

45. Conn.—Eliot's App., 61 A. 658, 
74 Conn. 586. 

11 C.J. p 345 note 10. 



port,4^ the deserving,47 aged unmarried women, 
preferably teachers,^^ aged and infirm native-born 
inhabitants of a town,49 the indigent insane of a 
particular city or institution,^® young married ap- 
prentices,^! to patients in government hospital,52 
to assist deserving applicants for admission to a 
particular horne, who are unable to furnish the 
necessary money to meet the requirements for ad¬ 
mission,53 and a bequest in trust for the benefit 
of a specified incorporated hospital.54 

A gift to a charitable horne is a gift for the 
benefit of its inmates.55 

Donation for sufferers from specific cafastrophe, 
A relief fund raised by donations of the people for 
the immediate relief of the sufferers from a large 
conflagration in a town is a private, and not a 
permanent or a general charity.55 

Preference for poor relatives. Where a gift is 
for a charitable purpose, but poor relatives are pre- 
ferred, and the trustees make no selection, the 


poor relatives are those who would take under the 
statute of distributions, although the trustees might 
have selected from a larger class, and the court 
of chancefy might exercise the power of selection.57 

Necessity for method of ascerfainment or selec¬ 
tion. In some jurisdictions, it is held that, where 
no method for ascertainment or selection is provid- 
ed, a gift fails for uncertainty when it is to the 
poor of a certain city,58 or to the Roman Catholic 
orphans of a certain diocese.59 

Poverty of beneficvary required. There is no 
ciear line capable of demarcation as to the requi¬ 
site financial status of a particular recipient in 
order to justify the characterization of the bene¬ 
fit to him as charitable and a bequest for char¬ 
itable purposes is not invalid because the individual 
recipients are not required to be entirely destitute,®^ 
although, of course, the instructions in the instru- 
ment creating the trust as to the degree of desti- 
tution required will controL^^ However, a gift to 


46w N.T.—^Beekman v. Peo., 27 Barb. 
260, affirmed 23 N.Y. 298, 80 Am. 
D. 269. 

47. Cal.—Fay v. Howe, 69 P* 423, 
136 Cal. 599. 

48. Ky.—State Bank & Trust Co. v. 
Patridge. 248 S.W. 1056, 198 Ky. 
403. 

49. Mass.—^Pellows v. Miner, 119 
Mass. 541. , 

50. La.—^Vance*s Succ., 2 So. 54, 39 
La.Ann. 371. 

Xxidigreut insane not panpers 
Testator by his wi!! leaving be¬ 
quest to trustees of insane hospital 
for the benefit of the indigent insane 
held to have been made in oontem- 
plation of the statutory division of 
the inmates into the classes of in¬ 
sane paupers and indigent insane 
not paupers, and the latter class was 
intended as the beneflciaries of the 
trust fund.—^Weeks v. Mansfleld, 80 
A. 784, 84 Conn. 544. 

Benefit as limited to insane of par- 
ticnlar institution 
Where will directed the trustees 
to convey the residue of testator’s 
estate to the board of trustees of the 
state general hospital for the insane 
located at M, to hold for the benefit 
of the insane poor of the state, with 
the right to expend the annual in¬ 
come for the support of indigent ^in- 
sane persons, with a preference to 
such persons as had a legal resi- 
dence in the town of H, and a state 
statute, provides that insane persons 
committed from parts of the state 
lying outside certain counties, which 
counties do not include the town of 
H should be sent to the hospital at 
M, except as otherwise provided, and 
that indigents may be committed to 


elther of two state institutions at 
the discretion of the probate court 
upon consideration of a request made 
by the applicant, held that while the 
trustees must give preference to in¬ 
digent insane residents of H in the 
hospital at M, and if the indigent 
residents of H were compelled to go 
to the N hospital because of insuf- 
ficlent accommodations at the other 
hospital, the trustees must provide 
for them there, under most condi- 
tions they could expend any balance 
of the income remaining after H 
residents in the hospital at M were 
provided for, in the support of other 
indigents in that hospital, l&ut the 
fund could not be expended for the 
support of persons confined in other 
places than the state hospitals, un- 
less conflnement elsewhere was nec¬ 
essary for lack of accommodations 
for patients there, and if a resident 
of H voluntarily applied for admis¬ 
sion to the N hospital is not enti- 
tled to support from the trust fund. 
—^Weeks v. Mansfleld, supra. 

51. Pa.—Apprentices' Fund Case, 2 
Pa.Dist. 435, 13 Pa.Co. 241. 

52. D.C.—^Darcey v. 0'Brien, 65 F.2d 
599, 62 App.B.C. 151, certiorari de- 
nied 54 S.Ct. 73, 290 XJ.S. 658. 78 

i L.Ed. 670. 

Poor soldiers of hosi^ital 

Where residuary clause of holo- 
graphic will read that “any amount 
left to go to the poor soldiers, Bet- 
terman Hospital" and testatrix had 
been a member of a relief organiza- 
tion actively engaged in aiding sol¬ 
diers at such hospital, charitable 
trust was created to be used for 
benefit of such poor soldiers in hos¬ 
pital as officials in charge should 
determine in need of assistance, and 
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bequest was to that class of chari¬ 
table patients, and to that class 
only.—In re De Mars’ Estate, Cal. 
App., 67 P.2d 874. 

58. D.C.—^Washington Loan & Trust 
Co. V. Hammond, 278 F. 669, 51 
App.D.C. 260. 

54. N.Y.—Matter of Beaver, 116 N. 

Y.S. 424, 62 Misc. 165. 

55w Cal.—^In re McDole's Estate, 10 
P.2d 76, 215 Cal. 828. 

58. Me.—Doyle v. Whalen, 32 A. 
1022, 87 Me. 414, 31 L.R.A. 118. 

57. Conn.—Bull V. Bull, 8 Conn. 48, 
20 Am.D. 86. 

N.H.—Goodale v. Mooney, 60 N.H. 
528, 49 Am.R. 334. 

58. Wis.—^Hoffen’s Est., 36 N.W. 
407, 70 Wis. 522. 

59. Wis.—^Heiss v. Murphey, 40 
Wis. 276. 

80. N.T.—^In re Skuse’s Estate, 1 N. 
Y.S.2d 202, 165 Misc. 554. 

81. Mass.—^Dillaway v. Burton, 153 
N.E. 13, 256 Mass. 568. 

Coutribntious from members or their 
friends permissible 
Under will, trustees administering 
horne for aged held to have discre¬ 
tion in selection of members for 
horne, to receive membership fees 
from members able to contribute, 
and to receive, from* members or 
their friends or relatives, any con- 
tributions of money or property to 
be used in aid of members’ main- 
tenance in horne.—Samuel and Jes- 
sie Kenney Presbyterian Home v. 
State, 24 P.2d 403, 174 Wasfi. 19. 

62. Mass.—^Dillaway v. Burton, 153 
N.E. 13, 256 Mass. 568. 

Support from relatives 
Where persons eligible to admis- 
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the ‘^poor” or "poorest^’ of a special class can be 
treated as charitable only when it can be construed 
as a gift to those actually poor, and not to the least 
wealthy of a prosperous class.®^ 

c. Promotion of Education 

Under and subject to rules above stated, bequests 
or donations for the promotion of education either to or 
for the benefit of some educational Institution or to or 
for specified classes of people whom the donor desires to 
aid in obtalning an education may be valid. 

Since, as appears supra § 15, gifts for schools 
and scholars and the advancement of learning, 
Science and the useful arts generally are for a 
charitable purpose, the general rules applicable to 
the beneficiaries of charitable trusts, considered su¬ 
pra §§ 37-41, apply thereto. Thus gifts to main- 
tain a school or schools,®^ to a Corporation organ- 
ized to establish and maintain a school®® or formed 
for the maintenance of art schools and the main- 


tenance of art students abroad,®® for the establish- 
ment of a school for girls,®*^ for the aid and main¬ 
tenance of a kindergarten in a certain city,®® for 
the school fund of a certain county,®-^ to aid free 
public schools within a particular town, district, or 
other designated area,"^® for educational purposes * 
in the state, other than for schools owned or con- 
trolled by any religious sect or denomination,*^! 
or to support an annual course of lectures to be 
delivered in a particular locality on specified sub- 
jects under the direction of the board of educa- 
tion*^^ are valid and not subject to attack because 
of any insufficiency as to the beneficiaries. Also, 
a gift for educational purposes may be valid as a 
charity, where the donor limits the benefits of the 
gift to a particular class, although he does not de¬ 
scribe the class more particularly, except perhaps 
as to locality, than by such terms as "'poor,” 
'^needy,” or “indigent” students, children, or other 


sion to hospital were described in 
will ereating charity as those with- 
out necessary means of support, ap- 
plicants having relations willing to 
support them and furnish medical 
and surgical treatment are not eligi- 
ble.—Dillaway v. Burton, supra. 

63. Mass.—^New England Sanita- 
rium V. Stoneham, 91 N.E. 385, 205 
Mass. 335. 

64. U.S.—Laswell v, Hungate, 111., 
256 P. 635, 168 C^C.A. 29, certio¬ 
rari denied Bishop v. Hungate, 39 
S.Ct. 386, 249 U.S. 612, 63 L.Ed. 
801. 

School founded hy testator 

Testamentary gift to trustees, In- 
vested with discretionary powers as 
to manner of expenditure, to aid a 
school founded by testator, at which 
white children between the ages of 
six and twenty-one shall be admitted 
free of tuition, preference to be giv- 
en those who have been in attend- 
ance before and those who reside in 
the district, held to sufficiently de¬ 
scribe the beneficiaries, and to be 
good as a gift to a public charity.— 
Kirtley v. Spencer, Tex.€iv.App., 222 
S.W. 328, error refused. 

Proper selectio», presumed 

A devise for support of a free 
school to be designated by a city is 
not invalid, on the theory that it 
leaves the city free to designate a 
school whose teachings are contrary 
to public policy, as not only must it 
be presumed that it will properly 
discharge its duty, but, if it should 
fail therein, the courts could lend 
their aid.—Laswell v. Hungate, 111., 
266 F. 635, 168 C.C.A. 29, certiorari 
denied Bishop v. Hungate, 39 S.Ct. 
386, 249 U.S. 612, 63 L.Ed. 801. 

Blght of school not selected as 
beneficiary 

Under a devise to a township in 


trust for the support of one or more 
Protestant schools, one maintaining 
a Protestant school, which had never 
been selected either by the township 
or the trustees thereof as the one to 
be supported by the fund was not 
entitled to such fund.—German 
Evangelical Protestant Church v. 
Cincinnati, 41 Ohio St. 278. 

65. Conn.—^Lyme High School Ass’n 
v. Alling, 154 A. 439, 113 Conn. 200. 

Type of school to be assisted 

<1) Under beauest to church 
board, the trust was not for the aid 
of colleges exclusively, and a night 
school in which only common branch- 
es were taught was a proper object 
of bounty.—Mary S. Pithian Night 
School* & Academy v. College Board 
of Presbyterian Church in United 
States, 102 A. 855, 88 N.J.Eq. 468. 

(2) Conveyance to denominational 
institute for school purposes only 
held to create trust for education of 
children who might attend denomi¬ 
national institute only and not for 
the benefit Of the public schools or 
schools generally.—^King v, Banks, 
124 So. 871, 220 Ala 274. 

Papiis of a school 
Any doubt concerning language of 
charter as to persons whom free 
educational institute should receive 
as pupils should be resolved liberal- 
ly to carry out charitable purpose of 
donor as effectually as possible. 
Under charter of free educational 
institution referring to those to be 
beneflted as ‘‘persons'* and imposing 
no limitation of sex, in view of pur¬ 
pose of founders to benefit those 
who might belong to their name and 
to town where institute was to be 
located without discrimination, and 
of practical construction given char¬ 
ter by successors to founders, held, 
that trustees were required to fur- 
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nish girls educational benefits of in¬ 
stitution.—Healy v. Loomis Insti¬ 
tute, 128 A. 774, 102 Conn. 410. 

66. U.S.—^Art Students’ League of 
New York v. Hinkley, D.C.Md., 31 
P.2d 469, aflirmed, C.C.A., Hinkley 
V. Art Students League of New 
York, 37 P.2d 225, certiorari denied 
60 S.Ct. 247, 281 U.S. 733, 74 L.Ed. 
1149. 

Xtimitation. on corporatio]i’s place of 
business immaterial 
That charter of Corporation organ- 
ized to maintain art schools required 
business to be done in New York did 
not invalidate gift to it in trust for 
education of art students abroad.— 
Art Students* League of New York 
V. Hinkley, supra. 

07. N.Y.—Butterworth v. Keeler, 

154 N.Y.S. 744, 169 App.Div. 136. 
Class held sufflciently identified to 
preveut impxoper selection 
In a gift to be used in founding 
and maintaining a college for the 
higher education of women, the 
beneficiaries are so positively identi¬ 
fied by class that any arbitrary se¬ 
lection of pupils by the board of 
trustees could be restrained in a suit 
by the Attorney General in the inter- 
est of the people.—Long v. Union 
Trust Co., D.C.Ind., 272 P. 699, af- 
firmed, C.C.A., 280 P. 686. 

68. Minn.—Owatonna v. Rosebrock, 
92 N.W. 1122, 88 Minn. 318. 

69. Neb.—^Elliott v, Quinn, 189 N.W. 
173, 109 Neb. 5. 

70. Or.~In re John, 47 P. 341, 50 
P. 220, 30 Or. 494, 36 L.R.A. 242. 

11 C.J. p 346 note 49. 

71. U.S.—U. S. V. Pirst Nat. Bank, 
C.C.A.Ala., 74 P.2d 360. 

72. W.Va.—Mercantile Banking & 
Trust Co. v. Showacre, 135 S.E. 9, 
102 W.Va. 260, 48 A.L.R. 1138. 



persons,'^^ or although he indicates a particular class 
of poor per sons as the beneficiariesJ^ The same 
is true where the donor describes the beneficiaries 
as young women to be selected in a certain order 
sons of ministers of a particular denomination 
Quaker children white children;7S colored chil- 
dren or people;^^ apprentices workingmen 
the deaf and dumb;^2 the studenls of a particular 
institution;^^ worthy students of a particular in- 
stitution or as the postgraduates of a certain 
school who desire to pursue their studies further 
at a particular college or university.^s 

A bequest for “the education of poor children 
and towards the maintenance of a good common 
school in said district” has been held to apply only 
to white children, where a subsequent statute au- 
thorized colored children to participate in the bene- 
fits of the common schools;^® but a bequest for the 
support of a free English school for the instruc- 
tion of youth, “wherever they may belong,” does 
not limit the instruction to male children only.^^ 


Where a trust was created for the establishment 
of a professorship in a college and a professor was 
provided but he never served as such, he is not 
entitled to any income from the trust fund.^^ A 
devise to “a public seminar/’ is not too indefinite 
as not identifying any one institution of learning, 
but may be applied to the seminary of the testatores 
county, or to any semin,ary which his executor or 
a court of equity may select.^^ After an offer to 
donate a site for a schoolhouse has been accepted 
by the proper authorities and expenditures have 
been made on the strength th.ereof, the donor will 
not be allowed to restrict the use of the school to 
a certain class of pupils.^O The fact that a school 
requires its students to pay tuition does not change 
its character as a charitable institution.A devise 
of property to a specific department of a university 
is a devise to the department and not to the uni¬ 
versity as an entity,®^ and the abolishment of such 
department by the university prior to the time the 
devise becomes effective constitutes a renunciation 
of such devise.^3 Under a statute authorizing edu~ 


73. 111,—Hitchcock v. Presbyterian 
Church Bd. of Home Missions, 102 
N.E. 741, 259 111. 288, Ann.Cas. 
1915B 1, reverslng 175 Ill.App. 87. 

11 C.J. p 346 note 36. 

Deftniteness of beneficiaries where 
trust is primarily for relief of 
poverty rather than for promotion 
of education see supra § 42 b. 

74. Ark.—McDonald v. Shaw, 98 S. 
W. 952, 81 Ark. 235. 

11 C.J. p 346 note 37. 

75. Pa,—Curran’s App., 4 Pennyp. 

331, 15 Phila. 84. | 

76. Selected members of class in- 
tended 

Provision of will griving residue to 
the trustees of a college for the edu¬ 
cation of the sons of Methodist min¬ 
isters in the state held not void as 
against contention that it created a 
trust for the benefit of ali the sons 
of Methodist ministers in the state, 
which would be of no benefit to any 
one because of the large number of 
the beneficiaries and the insufRciency 
of the trust fund to be of benefit to 
all, the intention of the testator be- 
ing held to be that the fund should 
be used for the education of selected 
members of the general class to 
whom its beneflts were limited.— 
Sparks v. Woolverton, 99 So. 102, 
210 Ala. 669. 

77. Pa.—Price v. Maxwell, 28 Pa. 
23. 

78. Ohio.—Cincinnati Univ. v. Mc- 
Micken, 6 Ohio Cir.Ct. 188, 3 Ohio 
Cir.Dec. 409. 

79. Conn.—Treafs App., 30 Conn. 
113. 

Ind.—Craig v. Secrist, 54 Ind. 419. 
R.I.—Godfrey v. Hutchins, 68 A. 317, 
28 R.I. 517. 


80. Mass.—Smith Charities v. 
Northampton, 10 Allen 498. 

Pa.—Apprentices* Fund Case, 2 Pa. 
Dist. 435, 13 Pa.Co. 241. 

81. Ind.—Sweeney v. Sampson, 5 
Ind. 465. 

82. Conn.—^American Asylum of 
Deaf and Dumb, etc. v. Phoenix 
Bank, 4 Conn. 172, 10 Am.D. 112. 

83. 111.—Summers v. Chicago Title 
& Trust Co., 167 N.B. 777, 335 111. 
564. 

N.Y.—Sawyer v. Dearstyne, 139 N.T. 
S. 955. 

Humber to be selected ' 

Will creating trust fund, with di- 
rection to use the income to “sup¬ 
port” student through a course at 
specifled college, construed to re¬ 
quire ample provision for one stu¬ 
dent rather than support of more 
than one by giving each bare neces- 
sities, but to so support more than 
one student when income so permits, 
rather than to support one in ex- 
travagance.—^Hoyt v. Bliss, 105 A. 
699, 93 Conn. 344. 

Discretion. of trustee as to mode of 
selection 

A will creating trust fund, with 
directions to use income for support 
of student, passing the best exami- 
nation, through certain college 
course, without specifying the de- 
tails of the examination, is not in- 
valid, as such details will be left to 
the sound discretion of the trustee. 
—Hoyt^v. Bliss, 105 A. 699, 93 Conn. 
344. 

Gifts to public or private education- 
al institutions as affecting validity 
see supra § 15. . 

84. Ala.—^Alstork v. Curry, 91 So. 
796, 207 Ala. 135. 
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Class of students held intended 

A valid charity held created by 
residuary bequest as endowment 
fund for named college for “worthy 
student” to be selected by the insti¬ 
tutiones trustees and faculty, it be- 
ing ciear that the letter “s” was un- 
intentionally omitted at the end of 
the quoted words, and that a general 
class was intended, the bequest be- 
ing to aid the securing of an educa¬ 
tion.—^Alstork V. Curry, supra. 

85. N.Y.—^Kurzman v. Lowy, 52 N. 
Y.S. 83, 23 Misc. 380. 

86. Ky.—Leeds v. Shaw. 82 Ky. 79, 
80. 

87. Mass.—Nelson v, Cushing, 2 
Cush. 519. 

88. N.Y.—^American Church Mis- 
sionary Soc. v. Griswold College, 
58 N.Y.S. 3, 27 Misc. 42. 

89. Ky.—Curling v. Curling, 8 Dana 
38, 33 Am.D. 475. 

90b 111.—aprice v. School Directors, 
58 111. 452. 

91. 111.—Summers v. Chicago Title 
& Trust Co., 167 N.E. 777, 335 111. 
564. 

Character of gift not changed 

The fact that an institution 
charges tuition does not prevent a 
gift to it from being a charitable 
one, see supra § 15. 

92. Ala.—Trustees of Cumberland 
University v. Caldwell, 84 So. 846, 
203 Ala. 590. 

93. Ala.—Trustees of Cumberland 
University v. Caldwell, supra. 

Other department not entitled to de¬ 
vise 

Where a trust was created by a 
will for the benefit of a department 
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cational corporations to take property by gift, de- 
vise or purchase, organizations such as library as- 
sociations are authorized to take.^^ 

In Virginia where, as appears supra § 39, uncer- 
tainty of beneficiaries is fatal to a charitable trust, 
a bequest to the trustees of the proposed industrial 
school near a specified locality or to the church 
or other agency which shall establish and control 
such school is invalid for indefiniteness of the bene- 
ficiaries.^® Also, under a statute which validates 
a gift for the education of either white or colored 
persons as separate classes, a gift for the founding 
and maintaining of an educational institution, in 
which the selection of worthy and dependent young 
men who are to be admitted to the institution is 
left to a self-perpetuating board of trustees, does 
not require the trustees to make their selection from 
both classes, but authorizes them to select all ap- 
plicants from one class and reject all applicants 
from the other, and is therefore a valid gift.^® 

Situs, A gift for educational purposes is good 
where there is no limit of space expressed,^^ where 
the benefit of the gift is confined in terms to a 
particular locality,^® or where the limit, although 
real, is not geometrically exact, as where it is lim- 
ited to a particular town and vicinity.^^ For in- 
stance, a gift for the education of the children, or 
a particular class of children, of a particular state, 
county, town, or community is valid.i' While there 
is authority to the contrary,^ a fund to establish a 
school for poor children will not be limited to the 
town as it then was, but as it may be extended in 


territory or divided.^ 

Specification as to type of school or course as 
controlling. A gift to procure scholarships for a 
certain type of schooling does not authorize the 
trustees to assist in the maintenance of students in 
other and different types of schools.^ In the se¬ 
lection of the beneficiary of a gift for the educa¬ 
tion of a certain class of people in an educational 
institution offering a certain type and Standard of 
education and located in, or adjacent to, a specified 
locality, the dominant intent of the testator will be 
construed to require that preference be given to an 
institution offering the type and Standard of edu¬ 
cation specified, even though not situated in the 
locality specified, rather than to an institution situ¬ 
ated in the specified locality, but offering a course 
of study of a type and Standard different from that 
specified.5 

Acceptance by beneficiaries, Where a testator 
bequeathed a certain amount to be paid by the 
trustees of a trust fund to several universities for 
scholarship funds, it was held that the refusal to 
accept such scholarship funds, under restrictions 
prescribed by the trustees, did not show that the 
universities did not intend to use the funds in ac- 
cordance with the provisions of the will.® 

d. Promotion of Eeligion 

Under and subject to rules above stated, bequests or 
donations to religious societies or to individuals or trus¬ 
tees for the promotion of religious purposes may be 
valid. 

Applying the rules stated above in §§ 37-41, a 
gift to a designated or described church or religious 


of a university, and not for the bene¬ 
fit of the university as an entity, 
on aboUshment and discontinuance 
of such department, the trustees 
could not employ the property to the 
maintenance and conduct of some 
other department, notwithstandingr 
the charter granted the university 
by the state where it was located 
provided that upon discontinuance of 
a department trustees should have 
power to determine what applica- 
tion should be made of funds raised 
or given for its endowment.—Trus¬ 
tees of Cumberland University v. 
Caldwell, supra. 

Colo.—Tomay v. Crist, 226 P. 
156, 75 Colo. 437. 

95. Va.—Massanetta Springs Sum- 
mer Bible Conference Encampment 
V. Keezell, 171 S.E. 511, 161 Va. 
532. 

Corporation wliloh had dlscnssed es- 
tablishment of such school 
Bequest “to the trustees of the 
proposed Industrial School near 


Massanetta Springs or to the Church 
or other agency * which shall es¬ 
tablish and control such Industrial 
School” held not to designate as 
beneficiary Massanetta Springs Sum- 
mer Bible Conference' Encampment, 
which had discussed establishment 
and operation of an industrial school, 
or to authorize appointment of trus- 
tee to carry out purpose of gift.— 
Massanetta Springs Summer Bible 
Conference Encampment v. Keezell, 
supra. 

96. Va.—Triplett v. Trotter, 193 S. 
E. 614. 

97. Mass.—Sears v. Chapman, 33 N. 
E. 604, 158 Mass. 400, 35 Am.S.Rl 
602. 

98. Vt.—Clement v. Hyde, 50 Vt. 
716. 28 Am.R. 622. 

99. Mass.—Sears v. Chapman, 33 N. 
E. 604, 168 Mass. 400, 35 Am.S.H. 
502. 

1. Mass.—^Richardson v. Essex Inst., 
94 N.E, 262, 208 Mass. 311, 21 Ann. 
Cas. 1158. 

11 C.J. p 346 note 35. 
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8. Mo.—Crow V. Clay County, 95 S. 
W. 369, 196 Mo, 234. 

3. U.S.—Port of Mobile v, Watson, 
Ala,,' 6 S.Ct 398, 116 U.S. 289, 29 
L.Ed. 620. 

Ohio.—Pairfield Township Board of 
Education v. Ladd, 26 Ohio St. 210 
—^Zanesville Canal, etc., Co. v. 
Zanesville, 20 Ohio 483. 

4. Ark.—Union Nat. Bank v. Kirby, 
72 S.W.2d 229, 189 Ark. 369. 

Business or coaumercial course 
Testamentary trust to procure 
scholarships for a “business or com- 
mercial course” did not authorize 
trustees to assist in maintenance of 
music student, but only to procure 
scholarships for courses usually 
taught by business or commercial 
schools or colleges.—^Union Nat. 
Bank v. Kirby, 72 S.W.2d 229, 189 
Ark. 369. 

5. Pa.—In re Curran’s Estate, 16 
Pa.Dist. & Co. 603, affirmed 165 A. 
842, 310 Pa. 434. 

6 . La.—Succession of Breaux, 143 
So. 246, 175 La. 269. 



congregation is valid when it can be clearly seen 
what congregation is intended,? e-ven though there 
is merely a congregation answering the descrip- 
tion and the church intended is only in contempla- 
hon and is not in actual existence at the time the 
deed of gift is executed.^ The courts have upheld 
as sufficiently definite and certain as to beneficiaries 
.instruments containing language intended to create 
a charitable gift for all the religious societies in 
a city,^ to a religious Corporation for its corporate 
purposes,^® for the poor churches in a city,^! for 
the benefit of the churches of a particular denomi- 
nation within a specified locality,^^ the wester- 
ly part of a certain town, if the inhabitants will 
settle a minister of a particular denomination with¬ 
in a certain time, for the support of the gospel,i3 
for Roman Catholic charitable institutions in the 


diocese of a certain Catholic bishop,^^ for the re- 
construction of monasteries destroyed by war and 
the relief of poor ones,^^ for the worn-out or su- 
perannuated preachers of a certain conference,^® 
for the erection and maintenance, in a certain town, 
of a church or churches of a particular denomina- 
tion,l7 for the creation of a place of worship for 
the benefit of an indefinite number of persons,^^ 
for the distribution of Bibles to the poor,^^ for 
mission work,20 for keeping up preaching in weak 
churches,21 for the purpose of evangelization and 
preaching of the gospel,22 for advancement of 
Christ’s kingdom on earth,23 and for other objects 
of a religious nature.24 

The beneficiaries are sufficiently designated by a 
conveyance to the trustees of an incorporated re- 


7. Wis.—Giblin v. Giblin, 182 N.W. 

357, 173 Wis. 632. 

11 C.J. p 347 note 60. 

I&definite fluctuatingr membership in- 
tended 

Under will making bequest to 
church society, testatrix intended in¬ 
definite, fluctuating membership of 
society, not its actual then member¬ 
ship at her decease.—Bates v. Schil- 
linger, 145 A. 395. 128 Me. 14. 
Misdescription 

A devise to a named church in a 
certain City is a sufficient devise to 
a congregation of that name, espe- 
cially where there is evidence that 
there was no church having the 
name stated In the devise.—Giblin 
V. Giblin, i82 N.W. 357, 173 Wis. 632. 
a Ga.—^Huger v. Protestant Epis- 
copal Church, 78 S.E. 385, 137 Ga. 
205. 

9. lowa.—Phillips v. Harrow, 61 N. 
W. 434, 93 lowa 92. 

10. Md.—Home for Incurables of 
Baltimore City v. Bruff, 153 A. 403, 
160 Md. 156. 

11. Mass.—^McAlister v. Burgess, 37 
N.B. 173, 161 Mass. 269. 24 L.R.A. 
158. 

12. Ky.—Kentucky Christian Mis- 
sionary Soc. v. Moren, 102 S.W.2d 
335, 267 Ky. 358. 

13. N.H.—^Hopkintbn Second Cong. 
Soc. V. Hopkinton First Cong. Soc., 
14 N.H. 315. 

14. Ky.—Tichenor v. Brewer, 33 S. 
W. 86, 98 Ky. 349, 17 Ky.L. 936. 

15. Ky.—Obrecht v. Pujos, 268 S. 
W. 564, 206 Ky. 761. 

16. Mo.—^Buckley v. Monck, 187 S. 
W. 31. 

11 C.J. p 347 note 67. 

Will constmed to include entlre con- 
ference 

Bequest under wi!! of residue to 
trustees of named church, for sup¬ 
port . of superannuated preachers of 
named conference. held navable to 


preachers supported by conference 
as a whole, and not solely for the 
support of the local preacher alone. 
—In re Aiken*s Estate, Mo.App., 5 
S.W.2d 662. 

17. 111.—^Harges v. Zander, 145 N. 
E. 363, 314 111. 170. 

Wis.—Giblin v. Giblin, 182 N.W. 357, 
173 Wis. 632. 

11 C.J. p 347 note 68. 

Bequest to church iustead of to trus- 
tee ixumaterial 

Bequest of property to unincor- 
porated Pleasant Ridge Baptist 
Church for the erection or improve- 
ment of a church house is not ren- 
dered uncertain because made to the 
church instead of to a trustee, since 
Baptist churches are strictly demo- 
cratic bodies and every church is 
supreme in itself.—^Harger v. Bar- 
rett, 6 S.W.2d 1100, 319 Mo. 633. 

18. R,I.—Buchanan v. McLyman, 
153 A. 304, 51 R.I. 177—Brice v. 
Trustees of All Saints Memorial 
Chapel, 76 A. 774, 31 R.I. 183. 

Trust deed coustrued 
Under trust deed for benefit of 
members of Methodist Episcopal 
church to erect place of worship, 
members of local church as members 
of general church which actually 
used building, held beneficiaries, and 
by making imperative acceptance of 
minister assigned to church by na- 
tional governing authority, and in 
providing for successive trustees and 
referring to minister, implied that 
local society was’ to use church. 
Provision that general church 
should dispose of surplus from sale 
of church property to satisfy obli- 
gations incurred by trustees held to 
mean only local church established 
in connection with church ediflce.— 
Attorney General v. Armstrong, 120 
N.B. 678, 231 Mass. 196. 

■19. Ky.—Kasey v. Fidelity ' Trust 
Co., 115 S.W. 739, 131 Ky. 609. 
Coutrary rule 

Trust giving residue of estate to 


executors in trust to invest in Bibles 
for distribution in horne and foreign 
lands in quantities and places 
thought best by them has been held 
not to create private .trust because 
of uncertainty of beneficiaries.—In 
re Vance’s Estate, 4 P.2d 977, 118 
Cal.App. 163. 

20. Minn.—Lundquist v. First Evan- 
gelical Lutheran Church, 259 N.W. 
9, 193 Minn. 474. 

Bither horne or foreign missicns 
Testamentary gift “for either 
Home or Foreign Missions" desig¬ 
nated with sufficient certainty par¬ 
ticular charitable purpose for which 
gift was to be used.—Cheshire Bank 
& Trust Co. V. Doolittle, 155 A. 82, 
113 Conn. 231. 

To chnch organization for mission 
Work 

(1) Residuary clause of will be- 
queathing remainder of estate “to 
the board of directors and their suc- 
cessors in office of the Evangelical 
‘Posterland Stiftelsen’ of Stockholm, 
Sweden, in trust, to be held by them 
in trust, and the interest, rents, etc. 
. . . used for the furtherance, 
promotion, and extension of their 
foreign mission Work," held suffi¬ 
ciently to designate object of trust 
and beneficiaries.—^Martinson v. Ja- 
cobson, 205 N.W. 849, 200 lowa 1054. 

(2) Devise of corporate stock and 
land with provision that net income 
should be paid to trustees of reli¬ 
gious organization for horne mission 
Work held not void for indefinitenesa 
—Whitsett V. Clapp, 158 S.E. 183, 200 
N.C. 647. 

21. N.C.—^Whitsett v. Clapp, supra. 

22. N.M.—^Rhodes v. Tat er, 202 P. 
698, 27 N.M. 489, 22 A.L.R. 692. 

23. N.T.—In re Durbrow's Estate, 
157'N.E. 747, 245 N.Y. 469, revers- 
ing In re Clayton, 218 N.Y.S. 325, 
218 App.Div. 317. 

24. Ky.—Leak v. Leak, 78 S.W. 471, 
25 Ky.L. 1703. 

11 C.J. P 347 note 69. 
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ligious society for the use of its '^members,”^^ or 
by a devise to a bishop by name or his successor 
in office, to be applied to such charitable purpos- 
es of the diocese, naming it, as he may deem 
A bequest for the benefit of a church in a certain 
city, but not naming nor describing it other than 
by the name of its denomination, has been construed 
to be for the benefit of the several individual 
churches in the city belonging to that denomina- 
tion.27 Where members of a religious order incor¬ 
porate, using the name of the order as the name 
of the Corporation, a devise to the name by which 
both the order and the Corporation are known will 
pass title to one of them.28 

In various cases, instruments intended to create 
gifts for religious purposes have been held invalid 
on account of uncertainty as to beneficiaries, but 
many of these cases are of jurisdictions where, at 
least at the time of decision, indefiniteness of bene- 
fioiaries was fatal.29 So a bequest to a trustee to 
be used by him for the extension of the kingdom 
of God in a certain church has been held invalid,20 
as is likewise a gift to some Catholic institution.2i 

At one time in West Virginia a bequest of in¬ 
come to be applied annually to the pastores salary 
of a certain church was held void for uncertain¬ 
ty, 2 2 but a bequest in trust for such a purpose of 
a fund which the testator himself held as trustee 


was held valid.23 

A state constitutional provision which prohibits 
gifts, sales or devises to religious societies for the 
support of any minister, public teacher, or preacher 
of the gospel, religious sect, order or denomina¬ 
tion, without the prior or subsequent sanction of 
the legislature, except land, not exceeding five 
acres, for a church, meeting-house, or other house 
of worship, or parsonage, or for a burying ground, 
does not apply so as to invalidate devises or be- 
quests either to a secular Corporation, even though 
it was founded by and is under the control of a 
particular church or religious society,24 or to a 
religious Corporation for the use of an educational 
institution provided for in the articles of its in- 
corporation;25 nor does the failure of a foreign 
religious Corporation to secure the required legis- 
lative sanction of a testamentary gift, at the first 
session of the legislature thereafter, bar its right 
to the gift on.the ground of laches.26 

Education of young men for the ministry. A be¬ 
quest in trust to pay a certain sum as income to 
the ‘^proper authorities^’ of an incorporated church, 
in order to assist for the ministry young men of 
the church to be selected by the pastor and church 
council, is not void for uncertainty,27 nor is a trust 
to aid ''indigent young men” of a certain town or 
state in fitting themselves for the evangelical min- 

istry.22 


25. Wis.—Padness v. Braunborg, 41 
N.W. 84, 78 Wis. 257. 

26. Del.—^Monaghan v. Joyce, 103 A, 
582, 12 Del.Ch. 28. 

27. La.—Villa*s Succ., 61 So. 765, 
132 La. 714. 

2a Mo.—Society of Helpers of Holy 
Souls V. Law, 186 S.W. 718, 267 
Mo. 667. 

29. Cal.—In re Vance^s Estate, 4 P. 

2d 977, 118 Cal.App. 163. 

Md.—Prettyman v. Baker, 46 A. 1020, 
91 Md. 539. 

11 C.J. p 347 note 74. 

To charity coimected with. ckurcli 
Will devising property to charity 
connected with Methodist Episcopal 
Church of United States held too 
vague and indefinite, since it cannot 
be known what class of persons are 
entitled to the benefit sought to 
be conferred.—Methodist Episcopal 
Church of U. S. of America v. Wal- 
ters, D.C.Mo., 50 P.2d 416. 

To SevezLth l>ay Adventist .Church 

A bequest in trust for the benefit 
of the “Seventh Day Adventist 
Church," to be used principally for 
publication and distribution of tracts 
and literature teaching its doctrine, 
to be paid to the ‘"proper trustees” 


of said church, held, in view of the 
various organizations of the church, 
the absence of any local church, the 
fact that testator was not a member 
or attendant of any such church, 
etc., to be void for uncertainty, the 
cy pres doctrine not obtaining in the 
state.—Tharp v. Smith, 195 N.W. 
331, 182 Wis, 107. 

To Tiulucorporated society 

Trust of land to unincorporated 
society. called Quakers is void for in- 
deflniteness of cestui.—^Mayfield v. 
Safe Deposit & Trust Co. of Balti- 
more, 132 A. 595, 150 Md. 157. 

Bequest to pastor for missiouary 
Work of church 

Bequest of money to be adminis- 
tered by named pastor, who should 
pay interest drawn by money to ’“the 
Methodist Church South for missionr 
ary work where he thinks it will do 
the greatest gOod," held not to ef- 
feCt gift, in view of rule that trust 
for indefinite beneficiaries, if named 
trustee is individual or unincorporat¬ 
ed body, is invalid unless expressly 
validated by statute; and held not to 
effect valid gift on theory that it 
was in effect gift to Board of Mis- 
sions of the Methodist Episcopal 
Church South, a Corporation.—^Moore 
v. Perkins, Va., 192 S.E. 806. 
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30. Minn.—^In re Pord’s Estate, 175 
N.W. 913, 144 Minn. 454. 

31. N.J.—Chelsea Nat. Bank v. Our 
Lady Star of the Sea, Atlantic 
City. N.J., 147 A. 470, 105 N.J.Eq. 
236. 

Beason for invalldity 
Testamentary gift “to some Catho¬ 
lic Institution," although “gift to 
charitable institution," held void be- 
cause no beneficiary was named and 
no person appointed to select bene¬ 
ficiary.—Chelsea Nat. Bank v. Our 
Lady Star of the Sea, Atlantic City, 
N.J., supra. 

32. W.Va.—Pack v. Shanklin, 27 S. 
E. 389, 43 W.Va. 304. 

33. W.Va.—Morris v. Morris, 37 S. 
B. 570, 48 W.Va. 430. 

34i, Md.—^President and Counsel of 
Mt. St. Mary’s College v. Williams, 
103 A. 479, 132 Md. 184. 

35l Md.—Mather v. Knight, 123 A. 
109, 143 Md. 612. 

36. Md.—^Waters v. Waters, 142 A. 
297, 155 Md. 146. 

37. R.I.—^Wood V. Pourth Baptist 
Church, 61 A. 279, 26 R-.I. 594. 

11 C.J. p 347 note 70. 

38. 'Conn. Storr’s Agricultural 
j School y. Whitney, -8 A. 141, 54 
I Conn. 342. 
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Masses. Although there is authority that be- 
quests for masses for particular deceased persons 
are private trusts, which are void because there is 
no living beneficiary to enforce the trust,^^ in gen- 


eral, they are sustained either under the doctrine 
of charitable and pious uses,^^ or as outright gifts 
for a specified legal object.'*^ 


VL SUBJECT MATTEE AKD TITLE OR INTEREST ACQUIRED 


§ 43. In General 

The subject matter of a gift or bequest to charity 
and the titie or Interest acquired are determined by the 
intention of the donor as revealed by the fnstrument he 
has executed !n the light of attending circumstances. 

In determining the character of the interest con- 


veyed by a particular gift or bequest to charity, 
or the time of vesting thereof,^^ the intention of 
the donor, as revealed by the instrument he has 
executed, construed in the light of attending cir¬ 
cumstances, Controls, and there is no presumption 


39. Ala.—Festorazzi v. St. Joseph's 
Catholic Church of Mobile, 18 So. 
394, 104 Ala. 327. 

40. 111.—Hoeffer v. Clogan, 49 N.E. 
527, 171 111. 462, 40 L.R.A. 730, 63 
Am.S.R. 241. 

—Webster v. Sughrow, 45 A. 
139, 69 N.H. 380. 48 L.R.A. 100. 
jq-y.—Morris v. Edwards, 124 N.E. 
724, 227 N.Y. 141, modifying In re 
Morris. 175 N.T.S. 913, 188 App. 
Div. 894—Matter of Eppig, 118 N. 
T.S. 683, 63 Misc. 613—^Matter of 
Zimmerman, 50 N.T.S. 395, 22 

Misc. 411. 

*^is.—In re Kavanaugh’s Estate, 126 
N.W. 673, 143 Wis. 90, 28 L.R.A., 
N.S., 470, overruling McHugh v. 
McCole, 72 N.W. 631, 97 Wis. 166, 
40 L.R.A. 724, 65 Am.S.R. 106. 

Selectlon of immediate object by 
tmstee penuitted 
A bequest to be applied for masses 
to be celebrated for testator will not 
fail because no beneflciary was des- 
ignated, since testator undoubtedly 
intended that masses should be said 
4n some Roman Catholic church, and 
general class of use being designated 
with reasonable certainty, immediate 
object thereof may be selected by 
trustee, and if trustee appointed 
should fail to execute wish, he may 
be called to account.—Obrecht v. Pu- 
jos, 268 S.W. 564, 206 Ky. 751. 

Prior law in New York 
•Prior to the time the law was 
changed so as to permit indefinite- 
ness of beneficiaries of indefinite 
trusts, see supra § 39, a bequest for 
masses for the souls of particular 
deceased persons, and also for the 
souls of all others who may he in 
purgatory, was invalid.—Holland v. 
Alcock, 16 N.E. 305, 108 N.Y. 312, 2 
Am.S.R. 420, reversing 40 Hun 372, 3 
How.Pr..N.S., 106. 

As constitutixLg oharitable pnrpose 
Gifts for masses as constituting 
gifts for charitable or pious pur- 
poses se,e supra § 18, and the C.J.S. 
titie Wills § 108' also 68 C.J. p 643 
notes 87-90, p ,554 notes 7-15. 

41. Cal.—In re Lfennon’s Estate, 92 
P. 870, 162 Cal. 327, 125 Am.S.R. 
58, 14 Ann.Cas. 1024. 

lowa.—Moran v. Moran, 73 N.W. 61ff, 


104 lowa 216, 39 L.R.A. 204, 65 
Am.S,R, 443. 

R.I.—Sherman v. Baker, 40 A. 11, 20 
R.L 446, 40 L.R.A. 717. 

Pailure to designate parish or priest 
immaterial 

A bequest directing executor to 
sell land and expend the proceeds 
for masses for testator and his de¬ 
ceased wife, naming neither parish 
nor priest, is not void for uncertain- 
ty in the designation of a benefi¬ 
ciary.—^Wilmes v, Tiernay, 174 N.W. 
271, 187 lowa 390. 

42. U.S.—Gredig v. Sterling, C.C.A. 
Tex., 47 F.2d 832, certiorari denied 
52 S.Ct. 13, 284 U.S. 629, 76 L.Ed. 
535. 

111.—Jansen v. Godair, 127 N.E. 97. 
292 111. 364. 

Mass.—^Williams v. Young Men's 
Christian Ass’n, 122 N.E. 570, 232 
Mass. 472—^Turner v. First Con- 
gregational Soc. of North Brook- 
field, 121 N.B, 106, 231 Mass. .414. 
Neb.—^Alleback v. City of Priend, 226 
N.W. 440, 118 Neb. 781. 

N.T.—In re Tift, 180 N.Y.S. 884, 110 
Misc. 624. 

11 C.J. p 348 note 91. 

Xnoome from the corpus was pro- 
rated among charities in accordance 
with testatrix’s intentions.—In re 
Henderson’s Estate, 185 A. 819, 323 
Pa. 305. 

Number of shares of stock 
Number of shares of Corporation 
stock, which hospital is entitled to 
have held for It under will directing 
trustee to set aside, inVest, and pay 
hospital income from five hundred 
thousand dollars worth of such 
shares, depends on value thereof 
when trust is effectively set up. A 
subsequent decline in the value of 
the stock does not require the ap- 
propriation of additional shares.— 
First Nat. Bank of Boston v. Trues- 
dale Hospital, 192 N.E. 150, 288 Mass. 
35. 

Froperty held devoted to charity 

(1) Principal and income of fund. 
N.J.—Brown v. Coxson, 181 A. 42, 
119 N.J.Eq. 86, affirming 177 A. 
551, 118 N.J.Eq. 114—^Brown v. 

Coxson, 181 A. 43, 119 N.J.Eq. 85, 
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affirming 177 A. 551, 118 N.J.Eq. 
114. 

Pa.—^In re Henderson’s Estate, 185 A. 
819, 323 Pa. 305. 

(2) Entire residuary estate. 

Conn.—Brinsmade v. Beach, 119 A. 

233, 98 Conn. 322. 

Mass.—Massachusetts Institute of 
Technology v. Attorney General, 
126 N.E. 521, 235 Mass. 288. 

(3) After life tenanfs death, any 
sum not needed for annuities, ex¬ 
penses, and management of trust 
estate.—^Webb v. Webb, 172 N.E. 730, 
340 111. 407, 71 A.L.R. 404. 

(4) Entire income of fund.—Mc- 
Elwain v. Allen, 134 N.B. 620,' 241 
Mass. 112. 

(5) Fund added to original fund. 
—Trustees Stewart Common School 
Fund v. Lewis, 28 S.W.2d 27, 234 Ky. 
286. 

(6) Income accruing prior to bene- 
ficiary*s incorporation.—Young Men’s 
Christian Ass’n of Matawan v. AP- 
pleby, 127 A. 25, 97 N.J.Eq. 95, af- 
firmed 130 A. 921, 98 N.J.Eq. 704. 

(7) Additions to, and improve- 
ments on, lot devised.—^Board of 
Foreign Missions of the General Sy- 
nod of the Evangelical Liutheran 
Church of the United States of 
America v. Shoemaker, 105 A. 748, 
133 Md. 594. 

(8) Such sum as shall be suita- 
ble, for saying of mass, to the con- 
dition in life of testator.—^In re 
Welch, 172 N.Y.S. 349, 105 Misc. 27. 

43. N.Y.—Wright v. Wright, 122 N. 

B. 213, 225 N.Y. 329, affirming 159 
N.T.S. 1150, 173 App.Biv. 966, re- 
hearing denied 123 N.E. 71, 226 
N.Y. 578. 

Crift held not to be contingent 

Devise of farm to trustee to lease 
and receive rents therefrom, to keep 
it ,in gopd repair and improvement, 
so as to get best possible income 
therefrom, and out of income pay 
lawful assessments thereon, im- 
provements, and expenses, and di- 
rect^g that net income be paid .to 
hospital for named pui^poses.—^Walk- 
er V. Central Trust & Savings Bank 
of Geneseo, 149 N-E. 234, 318 111. 
253. 
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that any particiilar estate was intended to be con- 
veyed other than the words of the instrument it- 
self indicate.^^ Since, however, charities are fa- 
vored by the law, and are presumed to be per- 
petual, in the absence of the expression of an in- 
tention to pass a lesser estate, ^ deed to trustees 
for a charitable use passes prima facie a fee, al- 
though it does not run to their heirs and SiSsigtisM 
Also the language of the instrument and the cir- 
cumstances may be such that money given for a 
charitable use becomes part of a charitable fund 
already established.^'^ 

Where a charitable trust is created, legal title 
to the property vests in the named trustee."^^ In 
case the trust is not to take effect until a date 
subsequent to the death of the testator, the legal 
title to the property given for this purpose vests 
in the executor or the heir at law during the in- 
terim,^^ and under some statutes, if no person is 
named as trustee, title vests in a designated court^O 
However, it is in a sense immaterial who has the 
legal title, as whoever takes the property takes 
it charged with the use or trust.^i 

The beneficiaries of such a trust generally ob- 
tain an equitable estate therein,52 which becomes 
fixed at the time of their selection or appoint- 


ment.53 Ordinarily, where such power is not con- 
ferred by the deed of trust, the beneficiary of a 
charitable trust does not have the right to assign 
its right to income therefrom.^^ 

A statute providing in effect that personal prop¬ 
erty given to, or acquired by, trustees for a chari¬ 
table purpose shall stand vested in the trustees will 
be construed impliedly to authorize the transfer 
of personal property for a charitable trust.^5 

Estate of donor, A devise of property to char- 
ity is not invalidated by the fact that the testator 
owned only an undivided interest in the property 
in question.S® 

Interest and accumulations, A charitable trust 
created in a legacy draws interest from the time 
of the testatores death^^ and is not governed by the 
rule that general legacies shall not draw interest 
until one year after the testatores death, consid- 
ered in the C.J.S. title Wills § 1348, also 69 C.J. 
p 1261 note 27. Where, however, the intention 
of the testator is that the fund shall be set up 
within a ^Veasonable timeee after his death, such 
fund is not entitled to interest, unless the reason- 
able time for payment is exceeded.^^ Where such 
is the intention of the testator, accumulations of 
a gift of corporate stock to a charity belong to the 


44. Fla.—Jordan v. Landis, on Be- 
half of State, and ex rei. Goodwin, 
175 So. 241, 128 Fla. 604. 

45. Ala.—Antones v. Eslava, 9 Fort. 
527. 

FerpetnaX eaisement 

Sometimes the language of the In¬ 
strument may be such that a per- 
petual easement for a charitable pur¬ 
pose is created.—Saxton v. Mitchell, 
78 Pa. 479. 

46. TJ.S.—Gredig v. Sterling, C.C.A. 
Tex., 47 P.2d 832, certiorari denied 
52 S.Ct. 18, 284 U.S. 629, 76 KEd. 
535. 

11 C.J. p 348 note 81. 

Fee simple estate 

A devise of land to a Corporation 
for charitable purposes passes a fee 
simple in the land, although it con- 
tains the words “so that the proflts 
or interests arising therefrom be an- 
nually appropriated to the objects 
of said societies forever.“—Thomp¬ 
son V. Swoope, 24 Pa. 474. 

Partition suit did not aftect title 
to lands devised for scientific pur¬ 
poses and preservation of relics 
thereon.—President and Fellows of 
Harvard College v. Jewett, C.C.A. 
Ohio, 11 F.2d 119. 

47. Mass.—St. Paurs Church' v. 
Atty.-Gen., 41 N.B. 231, 164 Mass. 
188. 

48. Mass.—^Williams v. Toung Men's 


Christian Ass’n, 122 N.E. 570, 232 
Mass. 472. 

N.Y.—^In re TifEany's Estate, 285 N. 

T.S. 971, 157 Misc. 873. 

Vt.—^Davis V. Union Meeting House 
Soc., 108 A. 704, 93 Vt. 520. 

49. N.D.—^tlagenr v. Sacrison, 123 N. 
W. 518, 19 N.D. 160. 26 L.R.A.,N.S., 
724. 

11 C.J. p 348 note 86. 

50. N.Y.—Rothschild v. Schiff, 80 N. 
E. 1030, 188 N.Y. 327. 

51. U.S.—^Inglis V. Sailor’s Snug 
Harbor, N.Y., 3 Pet 99, 7 L-Ed. 
617. 

N.Y.—Sailors* Snug Harbor v. Car- 
mody, 144 N.Y.S. 24, 158 App.Div. 
738, reversing 137 N.Y.S. 968, 77 
Misc. 494, and afhrmed 105 N.E. 
543, 211 N.Y. 287. 

Hold title for beneficiaries 
The holders of the legal title of 
a bequest to or for the use of a 
charity hold the title as trustees for 
the beneficiaries, or, if such trust 
fails, then for the heirs or next of’ 
kin of the testator.—Rabinowitz v. 
Wollman, Md., 197 A. 566. 

WiU of trustee, under void charita¬ 
ble trust, passes only the personal 
interest of the trustee in the corpus 
of the fund.—Simmon's Ex’r v. Hunt, 
188 S.W. 495, 171 Ky. 397. 

52. Mass.—^Williams v. Young Men’s 
Christian Ass’n. 122 N.E. 570, 232 
Mass. 472. 


Vt.—Davis V. Union Meeting House 
Soc., 108 A. 704, 93 Vt. 520. 

53. Del.—State v. Grifllth, 2 Del.Ch. 
392. 

Teachers’ retirement fund 
A bequest of income to a teachers’ 
retirement fund was held, under a 
statute abolishing such fund and 
creating a general retirement fund, 
not to pass to or become a part of 
the general fund.—Powers v. Home 
for Aged Women, R.I., 192 A. 770, 
110 A.L.R. 1361. 

54. Me.—Bancroft v. Maine Sana- 
torium Ass’n, 109 A. 585, 119 Me. 
56. 

No right of possession 
Whatever rights purchasers of in¬ 
terests of part of beneficiaries of 
charitable trust acquired did not con¬ 
fer on them right of possession. or 
control of trust property or make 
them tenants in eommon with trus¬ 
tee.—State ex rei. Carmichael v. 
Bibb, Ala,, 173 So. 74. 

55. W.Va.—Hays v. Harris, 80 S.E. 
827, 73 W.Va. 17. 

56. Pa.—In re Darlington’s Estate, 
137 A. 268, 289 Pa. 297. 

57. . N.Y.—In re Parkin, 180 N.Y.S. 
684, 190 App.Div. 875, affirming In 
re Wallace's Estate, 175 N.Y.S. 730, 
106 Misc. 305—In re People’s Trust 
Co., 174 N.Y.S. 168, 106 Misc. 108. 

58. N.Y.—In re People's Trust Co.,. 
* supra. 
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charity, even though they arise before final ac- 
ceptance of the gift by the beneficiary.59 

§ 44. Conditions 

A charitable g!ft may be subject to any legal con- 
dftions, and such conditions are subject to the usual 
rules governing conditional gifts and devises. 

Charitable gifts may be conditional,and, when 
such conditions are accepted, there is a binding ob- 
ligation that may be enforced through the courts,®^ 
provided they are not unreasonable, impossible of 
performance, or opposed to public policy.^^ An 
intention to render a charitable gift conditional is 
not to be lightly inferred, but must clearly appear 
from the words of the instrument®^ Mere state- 


§ 44 

ments as to the general purpose of the gift or the 
use to which it is to be applied,®^ or mere precatory 
expressions,^^ a.re insufficient to render charitable 
gifts or bequests conditional, and the donor^s dec- 
laration of one condition excludes ali others.®® 
Even where the word condition is used, the instru- 
ment creating a charitable trust will not be inter- 
preted as imposing a condition in the absence of a 
reverter clause.®^ 

Conditions in a charitable gift or bequest will be 
given a reasonable construction,®^ and in settling 
the meaning and effect thereof, the determining 
factor is the intention of the donor as ascertained 
from the entire instrument and in the light of the 
circumstances under which it came into existence.^^ 


59 , Wis.—In re Mead^s Bstate, 277 
N.W. 694, rehearing denied 279 N. 
W. 18. 

gO, U.S.—Gredig v. Sterling, C.C.A. 
Tex., 47 F.2d 832. certiorari de¬ 
nied 52 S.Ct. 13, 284 U.S. 629, 76 L. 
Ed. 535. 

lowa.—Curtis & Barker v. Central 
University of lowa, 176 N.W. 330, 
188 lowa 300. 

Kan.—In re White's Estate, 288 P. 
764, 130 Kan. 714. 

Mass.— Adams v. Plunkett, 176 N.E. 

60, 274 Mass. 453. 

11 C.J. P 349 note 92. 

Particnlar conditions lield valld 
• (1) Restraint on alienation.—Sis- 
ters of Mercy of Cedar Rapids v. 
Lightner, lowa, 274 N.W. 86, 

(2) Preventing diversion of trust 
estate from uses on which estate is 
granted.—Trustees of First Presby- 
terian Church of Town of Salem v. 
Wheeler, 149 A. 589, 106 N.J.Eq. 8. 

(3) As to selection of trustees.— 
Adams v. Plunkett, 175 N.E. 60, 274 
Mass. 453. 

61. lowa.—Curtis & Barker v. Cen¬ 
tral University of lowa, 176 N.W. 
330, 188 lowa 300. 

11 C.J. p 3"49 note 93. 

62. N.T.—^In re Sternens Estat,e, 263 
N.Y.S. 304, 147 Misc. 69. 

11 C.J. p 350 note 13. 

Effect of void condition 

(1) Where the condition was un¬ 
reasonable, the gift was given to the 
charity free therefrom. — In re 
Sterne’s Estate, 263 N.Y.S. 304, 147 
Misc. 59. 

(2) The fact that eminent domain 
proceedings render a condition sub- 
sequent in a charitable gift impos¬ 
sible of performance does not de- 
prive the charity of its right to the 
remainder of the gift—In re Cook’s 
Will, 277 N.Y.S. 26, 243 App.Div. 706, 
affirmed In re Westchester County, 
by Westchester County Park Com- 
mission, 198 N.E. 404, 268 N.Y, 560. 

63. Mass.—Attorney General v. City 


of Lowell, 141 N.E. 45, 246 Mass. 
312. 

R.I.—^Buchanan v. McLyman, 153 A. 
304, 51 R.I. 177. 

Tenn. — Southwestern Presbyterian 
University v. City of Clarksville, 
259 S.W. 550, 149 Tenn. 256. 

Gifts held not conditional 

(1) Words "‘said association” in a 
gift to a Y. M. C. A. were held not 
to Show an intention to make the 
vesting of the gift conditional on the 
incorporation of the association.— 
Young Men’s Christian Ass’n of Mat- 
awan v. Appleby, 127 A. 25, 97 N. 
J.Eq. 95, affirmed 130 A. 921, 98 N.J. 
Eq. 704. 

(2) City receiving bequest for 
erection of hospital was held to be 
entitled to receive funds from other 
sources to aid in completion of hos¬ 
pital.—^Allebach v. City of Priend, 
226 N.W. 440, 118 Neb. 781. 

(3) Gift to endowment of a col- 
lege held not conditional so as to 
prevent college from removal to an- 
other town and merger with another 
college without forfeiture.—^Lupton 
V. Leander Clark College, 187 N.W. 
496, 194 lowa 1008—Starr v. Morn- 
ingside College, 173 N.W. 231, 186 
lowa 790. 

Gift held not to create contingent 
interest 

111.—Hart V. Taylor, 133 N.E. 857, 
301 111, 344. 

04. Ga.—^Heyward v. Hatfield, 185 S. 

E. 519, 182 Ga. 373. 

Ind.—Richards ,v. Wilson, 112 N.E. 
780, 185 Ind. 335. 

La.—Hutchinson v. Tulane Univer¬ 
sity of Louisiana, 131 So. 838, 171 
La. 653. 

N.Y.—^In re Arber’s Estate, 272 N.Y. 

S. 684, 151 Misc. 861. 

Tenn. — Southwestern Presbyterian 
University v. City of Clarksville, 
259 S.W. 550, 149 Tenn. 256. 

11 C.J. p 349 notes 3, 4. 

05 . XJ.S.—^Laswell v. Hungate, C.C. 
A.I11., 256 P. 635, 168 C.C.A. 29, 
certiorari denied Bishop v. Hun- 
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gate. 39 S.Ct. 386, 249 U.S. 612, 
63 L.Ed. -801. 

Me.—^Whitmore v. Church of the 
Holy Cross, 117 A. 469, 471, 121 
Me. 391, citing Corpus Juris. 

11 C.J. p 351 note 27. 

Expression of desire 
A clause in a will, 'T hereby de¬ 
sire that said building be commenced 
within two years from my death,” 
is not a condition precedent to the 
vesting of the bequest, and the word 
“desire’^ in this connection must be 
considered as precatory.—In re Se- 
cresfs Estate, 191 N.W. $63, 109 Neb. 
431. 

66 b Conn.—^Bristol Baptist Church 

V. Connecticut Baptist Convention, 
120 A. 497, 98 Conn. 677. 

67. Wis.—^In re Mead’s Estate, 277 
N.W. 694, rehearing denied 279 N. 

W. 18. 

68. 111.—Peek V. Woman*s Home 
Missionary Soc. of M. B, Church, 
127 N.E. 760, 293 111, 337. 

11 ax p 349 note 94. 

69. Conn.—Lyme High School Ass^n 
V. Alling, 154' A. 439, 113 Conn. 
200 . 

111.—Peek V. Woman*s Home Mis¬ 
sionary Soc., 136 N.E. 772, 304 
111. 427, 26 A.L.R. 917. 

Pa.—^In re Wanamaker’s Estate, 167 
A. 592, 312 Pa. 362. 

Wis.—^In re Mead’s Estate, 277 N.W. 

694, rehearing denied 279 N.W. 18. 
Particnlar provlsious coustrued 

(1) As to selection of hospital 
staff from university faculty.— 
Northwestern University v. Wesley 
Memorial Hospital, 125 N.E. 13, 290 
111. 205. 

(2) As to right of second charity 
to gift oh failure of first one desig- 
nated to accept.—^Young v, Uavis, 
262 S.W. 100, 200 Ky. 76. 

(3) As to maximum salaries to be 
! paid to teachers.—^Lyme High School 

Ass’n V. Alling, 154 A. 439, 113 Conn. 
200 . 

(4) Word “supporf* of minister as 
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The courts look with favor on the efforts of the tion.^^ Where, however, an intention to create 

beneficiary to comply with such conditions,70 and such a condition in a charitable gift unmistakably 

they are strictly construed when relied on to work appears, it will be given efifect,'^^ and the property 

a forfeitureJ^ or beneficial interest will vest in the charity, sub' 

Since conditions subsequent, especially as applied j^ct to being divested;*^® but where the condition 

to charities, are not favored by the law,'^2 the in- subsequent is performed, the grantee obtains com- 

tention of the donor to create such a condition must plete title.*^*^ Although the intention of the donor 

clearly be expressed,'^^ and, if it is doubtful wheth- or testator governs in determining whether a con- 

er a clause in a deed is a covenant or a condition, dition attached to a charity is precedent or subse- 


courts will always lean against the 

salary.-^Conner v. Trinity Reformed 
Church of Boonsborough, Washing¬ 
ton County, 99 A. 547, 129 Md. 360. 

(5) As to acceptance and expen- 
diture of income.—Drury v. Sleeper, 
146 A. 645, 84 N,H. 98. 

70- 111.—Peek v. Woman*s Home 

Missionary Soc., 136 N.E. 772, 304 
111. 427, 26 A.L.R. 917. 

Disjunctive conditions 
Where a will provides that a he- 
quest for a charity Is not to be 
paid until the contract is let and 
the work actually begun, or a site 
purchased for the building, if either 
of such conditions is complied with 
before the money is paid over, it is 
sufficient, and the trustee is author- 
ized to pay the money.-—In re Se- 
crest's Estate, 191 N.W. 663, 109 
Neb. 431. 

Ferformance lield sufficient 

(1) Generally. 

Me,—Bancroft v. Maine Sanatorium 
.Ass’n, 109 A. 685, 119 Me. 56. 

N.H.—Borchers v. Taylor, 145 A. 

666 , 83 N.H. 564, 63 A.L.R. 874. 
'VV^is,_In re Mead’s Estate, 277 N.W. 
694, rehearing denied 279 N.W. 18 
—In re Stark's Will, 234 N.W. 760, 
203 Wis. 611. 

(2) By purchase of new property, 
on sale of devised property.—Society 
of the Holy Family .v, Charbonnet, 98 
So. 410, 154 La. 894. 

( 8 ) Under a devise of land for an 
old ladies' horne, which the testator 
does not endow, but providing for a 
reverter, if sold or used for any 
other purpose, this condition subse¬ 
quent is not foroken by a delay of 
three years in opening and establish- 
ing it, or by letting the land to pay 
taxes, Insurance, and repairs.—Capen 
v, Skinner, 58 N.E. 473, 177 Mass. 
84. 

<4> Home purchased, although 
only partly paid for, and dedicated 
as home for poor, elderly, and des¬ 
titute Germans, was such an “es- 
tablished” horne as testator intended 
as recipient of trust fund created by 
will, and such horne was established 
within five-yea-r limit of provision 
attached to bequest, although, be- 
•cause of necessary repair, it was not 
ready for inmates during such pe- 
riod.—City- Missionary Soc, v. Au -1 


latter construe- 1 quent,*^^ the cou 

gust Moeller Memorial Foundation, 
126 A 683, 101 Conn. 518. 

(5) A devise conditioned on an es- 
tablishment by a fraternal order of 
an orphans’ horne “worthy of its 
name” constituted the order itself 
the primary judge of such worthi- 
ness, and the condition was satisfled 
by the establishment of a horne 
which, considering the general ex- 
isting conditions, compared favora- 
bly with similar institutions of the 
order elsewhere. Also, the establish¬ 
ment of the orphanage within the 
corporate limits of a city satisfled a 
requirement that it be near the city. 
—In re Hartung’s Estate, 160 P. 782, 
40 Nev. 262, rehearing denied 161 P. 
716, 40 Nev. 262. 

Performance held insufficient 
Erectlon of building by Salvation 
Army three years before death of 
testatrix was not compliance with 
condition of will making bequest for 
building to be commenced within 
two years after death of testatrix.— 
In re White’s Estate, 288 P, 764, 130 
Kan. 714. 

71. Me.—^Bancroft v. Maine Sana¬ 
torium Ass’n, 109 A 585, 119 Me. 
56. 

Tenn. — Southwestern Presbyterian 
University v. City of Clarksville, 
259 S.W. 550, 149 Tenn. 256. 

72. Tenn.—^Nolfe v. Byrne, 219 S.W. 
1, 142 Tenn. 309. 

11 C,J. p 349 note 98. 

73. U.S.—Gredig v. Sterling, C.C.A 
Tex„ 47 P.2d 832, certiorari denied 
52 S.Ct. 13, 284 U.S. 629, 76 L.Bd. 
535. 

11 C.J. p 349 note 1. 

Provisions held not to create condi¬ 
tions subsequent 

• (1) Paragraph of will, devising all 
property bequeathed to trustees to 
testator's relatives should trustees 
fail to establish charity hospital and 
devise lapse, did not create condition 
subsequent that trustees locate hos¬ 
pital on land devised.—Gredig v. 
Sterling, supra. 

(2) Instructions that gift to char¬ 
itable Corporation should be used for 
relief of unfortunate merchants and 
to aid and assist members reduced 
to' poverty and their widows and 
children did not create Condition sub- 
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*ts are inclined to construe condi- 

sequent, but were precatory merely. 
—Corporation of Chamber of Com¬ 
marce of New York v. Bennett, 257 
N.Y.S. 2, 143 Misc. 513. 

Where there is no clause of re- 
verter or forfeiture, conditions sub¬ 
sequent do not arise in deeds for 
charitable uses by mere implication, 
unless the implication is a necessary 
one.—Mott v. Morris, 155 S.W. 434, 
249 Mo. 137. 

74. R.I.—Greene v. 0'Connor, 25 A 
692, 18 R.I. 56. 19 L.R.A 262. 

75. Nev.—In re Hartung's Estate, 
161 P. 715, 40 Nev. 262, denying 
rehearing 160 P. 782, 40 Nev. 262. 

tXse of property as public hospital 
Gift of hospital to town, condi¬ 
tioned on use forever as hospital, 
with no endowment accompanying 
grant, imported obligation by town 
to maintain hospital at public ex¬ 
pense so far as necessary.—^Adams v. 
Plunkett, 175 N.E. 60. 274 Mass. 
453. 

TJse of property for religious pur- 
poses 

A grant of land on condition that 
it shall forever thereafter be used 
for certain religious purposes is a 
grant on condition subsequent, and 
there is a forfeiture if the property 
is devoted to secular uses.—^Norton 
V. Valentine, 135 N.Y.S. 1084, 151 
App.Div. 392—11 C.J. p 349 note 5. 

MaiutenaiLce of religious doctriues 
Some gifts and bequests to reli¬ 
gious societies are construed to be 
on condition that they maintain the 
same doctrines and principies.— 
Princeton v. Adams, 10 Cush., Mass., 
129—11 C.J. p 350 note 6. 

76. Md.—^Bennett v. Baltimore Hu¬ 
mane Impartial Soc., 45 A 888, 91 
Md. 10. 

11 C.J. p 349 note 97. 

77. 111.—Scheidecker v. Reorganized 
Church of Jesus Christ of Latter 
Day Saints, 235 IlLApp. 374. 

N.Y.—Trustees of Calvary Presbyte¬ 
rian Church of BufCalo v. Putnam, 
221 N.Y.S. 692, 129 Misc. 506, af- 
firmed 224 N.Y.S. 651, 221 App, 
Div. 502, affirmed 162 N.E. 601, 249 
N.Y. 111. 

78. Colo.—^Robbins v. Boulder Coun¬ 
ty Comrs., 115 P. 526,, 5.0 Colo. 610... 
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tions in instruments evidencing a gift or conveyance 
for a charitable purpose to be conditions subse- 
quent rather than conditions precedent.'^^ A gift 
in trust for charity, when made conditional on a 
future and uncertain event, is subject to the same 
rules and principies as any other estate dependent 
on its Corning into existence on a condition preced- 
ent^^ 

Where no particular time is mentioned for tbe 
performance of a condition attached to a charitable 
grant, devise, or bequest, the law requires that it 
should be done in a reasonable time,^! to be de- 
termined from all the surrounding circumstances,^^ 
and unreasonable delay may be considered as a re- 
fusal of the gift.^3 In case a limitation of time is 
made by the instrument creating the trust, it is 
deemed applicable only to the particular condition 
of the particular gift; it is not affected by another 
limitation contained in the same instrument but re- 
ferring to other charitable gifts,^^ nor does it ex- 
tend to another condition affecting the same gift^^ 
Also, if such is the intention of the donor, even 
where a particular time is specified, compliance 
within such time may be excused by the interven- 


tion of unforeseen circumstances beyond the con- 
trol of the beneficiary.^® A court of equity may 
relieve against conditions, when, in view of chang- 
ed circumstances or otherwise, they become more 
burdensome than the trustee is willing to assume-S*^ 

Limitations as to control or management There 
is a wide distinction between conditions precedent 
or subsequent, and administrative limitations as to 
the control and management of the trust,®^ the vio- 
lation of which by the trustees gives rise to no 
rights on the part of the grantor or those claiming 
under him, but merely affords grounds for an appli- 
cation to a court of equity to enforce the proper 
observance of the trust.^® So, where a vested es¬ 
tate is distinctly given for charitable uses and there 
are annexed thereto conditions, limitations, powers, 
trusts, or other restraints relative to its use, man¬ 
agement, or disposal, any of which are not sanc- 
tioned by law, it is such restraints, and the estates 
limited on them, that are void, and not thp principal 
or vested estate and a gift for a charitable pur¬ 
pose does not fail although a limitation which is 
not an essential part thereof, fails.^1 

Whether the language creates a condition or a 


PxovisioxLS lield conditions precedent 

(1) That a horne for the charitable 
purpose be established within flve 
years after testator’s death.—City 
Missionary Soc. v. August Moeller 
iklemorial Foundation, 126 A. 683, 101 
Conn. 518. 

<2) Bequest made in the event 
that University established perma¬ 
nent course for mercantile business 
instruet ion.—In re Wanamaker’s Es¬ 
tate, 167 A. 592, 312 Pa. 362. 

79. lowa.—In re Nugen’s Estate, 272 
N.W. 638. 

Provislons held conditions suhse- 
qnent 

(1) Condition that municipality 
accept and maintain gift. 

Colo.—Borough or Town of Clarion 

V. Central Sav. Bank & Trust Co., 
208 P. 251, 71 Colo. 482. 

lowa.—In re Nugen’s Estate, 272 N. 

W. 638. 

( 2 ) Conditions that the “gallery 
and art school . . . when estab¬ 
lished and maintalned shall be des- 
ignated and named by such name or 
names as will include the name of 
the testator/’—Herron v. Stanton, 
147 N.E. 305, 79 Ind.App. 683. 

(3) Requirement that the associa- 
tion, within one year after probate 
of will, deliver to exeeutors binding 
contract to perform conditions there¬ 
of.—^Woman’s Seaman’s Friend Soc-. 
V. Boston Y. W. C. A., 134 N.E. 601, 
240 Mass. 521. 

(4) Condition that beneficiary 
‘Tdrthwith” erect substantial build- 

14C.J.S.-32 


ing to house school approved by 
trustee.—Massachdsetts Institute of 
Technology v. Attorney General, 126 
N.E. 621, 235 Mass. 288. 

(5) Bequest to city for erection 
of hospital.—^Allebach v. City of 
Friend. 226 N.W. 440, 118 Neb. 781. 

( 6 ) Provision for defeasement on 
failure to conduct institution in 
keeping with its charter for period 
of ten years.—Mountain Park Insti¬ 
tute V. Lovill, 153 S.E. 114, 198 N.C. 
642. 

(7) A devise of land and money 
in trust “for the sole and only pur¬ 
pose of founding a horne as herein- 
before stated.”—^Nolfe v. Byrne, 219 
S.W. 1, 142 Tenn. 309. 

80. Ark.—^Word v. Sparks, 82 S.W. 
2d 5, 191 Ark. 893. 

N.Y.—Simms v. Folts Mission Insti¬ 
tute, 276 N.T.S. 145, 154 Misc. 384. 
affirmed 289 N.Y.S. 918, 248 App. 
Div. 668 . 

Pa.—In re Wood’s Estate, 184 A. 113, 
321 Pa. 164—^In re Wanamaker’s 
Estate, 167 A. 692, 312 Pa. 362. 

11 C.J. p 349 note 96. 

81. lowa.—Sisters of Mercy of Ce¬ 
dar Rapids V. Lightner, 274 N.W. 
86 . 

Mass.—^Massachusetts Institute of 
Technology v. Attorney General, 
126 N.E. 521, 235 Mass. 288. 

Mich.—In re DeBancourfs Estate, 
272 N.W. 891, 279 Mich. 518, 110 
A.L.R. 1346. 

Neb.—^Allebach v. City of Friend, 
226 N.W. 440, 118 Neb, 781. 

497 


Tenn.—^Nolfe v. Byrne, 219 S.W. 1, 
142 Tenn. 309. 

11 C.J. p 350 note 7. 

82- Neb.—^Allebach v. City of Friend, 
226 N.W. 440, 118 Neb. 781. 

83- Neb. — Allebach v. City of 
Friend, supra. 

84. 111 .—^Board of Administration v. 
Stead, 102 N.E. 173, 259 IU. 194. 

11 C.J. p 350 note 8 . 

85. Conn.—Beardsley’s App., 60 A. 
664, 77 Conn. 705. 

86 . 111.—^Peek v. Woman*s Home 
Missionary Soc., 136 N.E. 772, 304 
111. 427, 26 A.L.R. 917. 

87. N.H.—^Rollins v. Merrill, 48 A. 
1088, 70 N.H. 436. 

88. 111.—Webb V. Webb, 172 N.E. 
730, 340 111. 407, 71 A.L.R. 404— 
Grear v. SifCord, 7 N.E.2d 371, 289 
IlLApp. 450. 

11 C.J, p 350 note 14. 

89. U.S.—Gedig v. Sterling, C.C.A. 
Tex., 47 F.2d 832, certiorari denied 
52 S.Ct. 13, 284 U.S. 629, 76 L. 
Ed. 535. 

11 C.J. p 350 note 15. 

90. 111.—Webb v. Webb, 172 N.E. 
730, 340 111. 407, 71 A.L..R. 404— 
Grear v. Sifford, 7 N.E.2d 371, 289 
IlLApp. 450. 

91. N.J.—^Noice v. Schnell, 137 A. 
582, 101 N.J.Eq. 252, 52 A.L.R. 965. 
reversing 134 A. 81, 99 N.J.Eq. 572, 
and certiorari denied Allison v. 
Schnell, 48 S.Ct. 304, 276 tJ.S. 625, 
72 L.Ed. 738. 
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limitation in trust is to be determined from a con- 
sideration of the whole instrument, and not from 
any particular expression,^^ and where there is 
nothing in the surrounding facts and circumstances 
or the express language of the instrument to show 
that the donor intended a particular limitation, di- 
rection, or restriction, it will not be implied.^s jn 
general a conveyance for a perpetual charitable use 
does not create a conditional estate, but a trust for 
the charitable use which is not liable to be defeated 
without an express condition therefor.^^ 

§ 45. Gift Absolute or in Trust 

Whether a charitable gift or bequest Is absolute 
or in trust depends on the intention of the donor as 
gathered frorh the wording of the instrument construed 
in the light of the surrounding circumstances. 

The character of a charitable gift whether a gift 
absolute, on condition, or in trust, depends 'on the 
intention of the donor as gathered from the words 
employed in the instrument construed in the light 


of the surrounding circumstances.^^ While it is 
stated that any gift to a religious or other charitable 
society is a gift in trust for its proper objects,^® 
and that, although the instrument of gift makes 
no provision for a conveyance to trustees, the donat- 
ed property becomes immediately charged with the 
trust in the hands of either the executors or the 
heirs,®*^ generally speaking, a provision for a direct 
gift to charity or to a charitable organization is not 
a trust in the eyes of the law; it is a charitable do- 
nation.^8 Such a provision is not rendered the less 
absolute or converted into a trust because the donor 
expresses a desire, request, or hope for,99 or sug- 
gests,^ a particular use or application, or because 
the provision specifies that the donation shall be 
employed for one or more of the purposes for which 
the charitable organization benefiting thereby was 
fonned,2 or even that the bequest shall be in trust 
for such a jmrpose.^ Also, a gift of the income from 
property to a charity without limitation as to the 


92. N.H.—Petition of Tuttle, 112 A. 
397. 80 N.H. 36. 

N.J.—^Young: Men’s Christian Ass’n 
of Matawan v. Appleby, 127 A. 25, 

97 N.J.Eq. 95, afflrmed 130 A. 921, 

98 N.J.Eq. 704. 

11 C.J. p 350 note 16. 

ronuation of Corporation 
A provision in a charitable sub- 
scription that a Corporation is to be 
formed to carry the purpose of the 
gift into effect is usually deemed 
not a condition, but an expression 
of the donors as to matters aftecting 
the administration of the trust— 
Richards v. Wilson, Ind., 112 N.E. 
780. 

Use for particular deuoxuiuatiou 
A conveyance of land with a 
church thereon to a religious society 
or the authorities thereof, to be for- 
ever held for the use of a church 
of a particular denomination in a 
certain town, creates merely a trust, 
and is not on a oondition involving 
a forfeiture. 

111 .—Germain v. Baltes, 113 111. 29. 
N.J.—Mills V. Davison, 35 A. 1072, 
54 N.J.Eq. 659, 55 Am.S.R. 594, 35 
L.R.A. 113. 

93. N.H.—^Adams v. Derry, 53 A. 
734, 71 N.H. 544. 

94. N.T.—^Van De Bogert v. Re- 
formed Dutch Church of Pough- 
keepsie, 220 N.Y.S. 50, 128 Misc. 
603, affirmed 220 N.Y.S. 58, 219 
App.Div. 220. 

11 C.J. p 350 note 18. 

95 . Neb.—Hobbs v. Board of Bduca- 
tion of Northern Baptist Conven- 
tion, 253 N.W. 627, 126 Neb. 416, 

Charitable nature of beneflciary 

does not operate to make the set- 
tlor’s expressed purpose and design 


any less a trust.—^Trustees of Cum- 
berland University v. Caldwell, 84 
So. 846, 203 Ala. 590. 

Gifts or bequests held to create 
tmsts 

N.Y.—In re McArdle^s Will, 264 N. 
Y.S. 764, 147 .Misc. 876—In re 
Weiner’s Will, 243 N.Y.S. 136, 137 
Misc. 46—In re Swan's Estate, 238 
N.Y.S. 610, 135 Misc. 893. 

11 C.J. p 351 note 30. 

99. Minn.—^In re Peterson’s Estate, 
277 N.W. 529. 

11 C.J. p 350 note 21. 

97. Or,—In re John, 47 P. 341, 50 
P, 226, 30 Or. 494, 36 L.R.A. 242. 
Without intervention of trustee 
Fact that donations to college en- 
dowment fund are made direct to 
college without intervention of trus¬ 
tee does not defeat trust and invest 
college with absolute title.—Hobbs v. 
Board of Education of Northern. Bap¬ 
tist Convention, 253 N.W. 627, 126 
Neb. 416. 

99, Cal.—^In re DoFs Estate, 187 P. 
428, 182 Cal. 159. 

Mo.—National Board of Christian 
Women’s Board of Missions of 
Christian Church of the U. S. v. 
Pry, 239 S.W. 519, 293 Mo. 399. 
N.Y.—^In re Lister’s Estate, 292 N.Y. 
S. 870, 161 Misc. 734—^In re Allen’s 
Will, 181 N.Y.S. 398, 111 Misc. 93, 
affirmed 194 N.Y.S. 913. 

11 C.J. p 351 note 29. 

99. XJ.S.—Laswell v. Hungate, 111., 
256 F. 635, 168 C.C.A. 29, certiorari 
denied Bishop v. Hungate, 39 S.Ct. 
386, 249 U.S. 612, 63 L.Ed. 801, 

11 C.J. p 351 note 28. 

1 « Me.—^Whitmore v. Church of the 
Holy Cross, 117 A. 469, 471, 121 
Me. 391, citing Corpus Juris. 
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Md.—Williams v. Baltimore Baptist 
Church, 48 A. 930, 92 Md. 497, 54 
L.R.A. 427. 

2 . Md.—Conner v. Trinity Reformed 
Church of Boonsborough, Wash¬ 
ington County, 99 A 547, 129 Md. 
360. 

Me.—^Whitmore v. Church of the 
Holy Cross, 117 A 469, 121 Me. 
391. 

N.Y.—^In re Lister’s Estate, 292 N.Y. 
S. 870, 161 Misc. 734—Corporation 
of Chamber of Commerce of New 
York V. Bennett, 267 N.Y.S. 2, 143 
Misc. 513—^In re Hart's Will, 200 
N.Y.S. 63, 205 App.Div. 703—In re 
Donchian’s Estate, 199 N.Y.S. 107, 
120 Misc. 535, affirmed 204 N.Y.S. 
903, 209 App.Div. 806. 

11 C.J. p 361 notes 23, 33, 35-37. 
Gifts held absolute 

(1) Donation to charitable Corpo¬ 
ration, to be used for relief of un- 
fortunate merchants, and to aid and 
assist members thereof reduced to 
poverty and their widows and chil- 
dren,—Corporation of Chamber of 
Commerce of New York v. Bennett, 
267 N.Y.S. 2, 143 Misc. 613. 

(2) Gifts for the founding, erec- 
tion, and maintenance of schools and 
classes. 

Neb.—^Hobbs v. Board of Education 
of Northern Baptist Convention, 
253 N.W. 627. 126 N^b. 416. 

N.Y,—In re Harfs Will, 200 N.Y.S. 

63, 205 App.Div. 703. 

Cift to eudowmeut fund 
A gift to a school is not a trust 
merely because the donor directs 
that it become a part of the schools' 
endowment fund.—Grear v; SifCord, 7 
N.E.2d 371, 289 Ill.App. 450. 

j 3. Md.—Conner v. Trinity Reformed 
I Church of Boonsborough, Wash- 
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time of enjoyment and no other disposition of the 
corpus, is in legal effect a gift of the corpus;^ 
and a trust is not established by a provision merely 
that money or property be given to the trustees of 
a particular charity,^ or by an instrument which 
gives the same person both the legal estate and the 
beneficial interest,® Sometimes, a testamentary gift 
in trust for a charitable use may be deemed an ab¬ 
solute gift, so far as the settlor or the testator is 
concerned, in order to enable the beneficiary to 
take the same,^ but not even in the case of a charity 
will an imperfect gift be turned into a declaration 
of trust, for no better reason than that it is im- 
perfect.^ 

Where a will gives the residuary estate to execu- 
tors to be transferred to a Corporation to be formed 
for charitable purposes, nothing passes directly to 
the Corporation, but it takes only by conveyance 
from the executors but, after so taking, it does 
not hold the property in trust in the true sense of 
the term, but as its own, to be devoted to the pur- 
pose for which it was created.^® 

§ 46. Certainty as to Subject Matter 

Certafnty as to the subject matter is essentia! to 
the validlty of a charitable gift or trust. 


§ 46 

To constitute a valid charitable gift or trust there 
must be, among other things, certainty as to the sub¬ 
ject matter.ii The courts, however, are reluctant to 
hold a charitable gift or trust void for uncertainty, 
and will do so only when compelled by the language 
used.^2 There is no such uncertainty as to subject 
matter as will render the gift or trust void on that 
account where the property, or the interest therein, 
which is to go to the donee or beneficiary is clearly 
designated, but the amount thereof is necessarily 
uncertain until the time for payment over arrives,^^ 
where the amount, although not specified, may be 
easily calculated,!^ or where the amount of income 
to go to the beneficiary is specified, but the amount 
of Principal to be set aside for the purpose of pro- 
ducing the income must be ascertained.i5 A be- 
quest for charitable purposes of a sum not to ex- 
ceed a specified amount is not*void for uncertain¬ 
ty,and a devise or bequest of a fund in trust for 
various charitable purposes is not invalid because 
it does not designate the amounts to be used for the 
respective trust purposes.^"^ It is also no objection 
to the validity of a charitable gift that it is made 
up of several parts which are t;o be administered 
together, the income to be divided according to the 
di«cretion of the trustee,!^ although it has been 


Ington County, 99 A. 647, 129 Md., 
360. ’ 1 

11 C.J. p 351 note 24. 

4 . Kan.—Schnack v. City of Larned, 
186 P. 1012, 106 Kan, 177. 

N.T.—Woodside Presbyterian Church 

V. Burden, 269 N.Y.S. 682, 240 App. 
Div. 43, appeal dismissed 191 N.E 
629, 264 N.T. 690—^In re Allen’s 
Will, 181 N.Y.S. 398, 111 Misc. 93, 
affirmed 194 N.Y.S. 913. 

11 C.J. p 351 note 34. 

5. Me.—Whitmore v, Churoh of the 
Holy Cross, 117 A. 469, 121 Me. 
391. ‘ 

6 . Me.—^Whitmore v. Church of the 
Holy Cross, supra. 

Md.—Charles T. Brandt, Inc., v. Y. 

W. C. A. of Baltiraore City, 182 
A. 452, 169 Md. 607. 

7. N.Y.—St. John v. Andrews Inst„ 
102 N.Y.S. 808, 117 App.Div. 698, 
modified on other grounds 83 N.E. 
981, 191 N.Y. 254, 14 Ann.Cas. 708, 
appeal dismissed 29 S.Ct. 601, 214 
U.S. 19, 53 L.Ed. 892. 

8 . Conn.—Organized Charities As- 
soc. V. Mansfield, 74 A. 781, 82 
Conn. 504, 135 Am.S.R. 285. 

9. Mass.—Codman v. Brigham, 72 N. 

E. 1008, 187 Mass. 309, 106 Am.S. 
R. 394. 

10 . U.S.—^Brigham v. Peter Bent 
Brigham Hospital, Mass., 67 C.C.A. 
393, 134 P. 613, affirming, C.C., 126 

F. 796. 


11 , N.Y.—In re r>urkin's Estate, 300 
N.Y.S. 656, 165 Misc. 366. 

11 C.J. p 351 note 39. 

Gifts held void for uncextainty 

(1) A provision that only some in¬ 
definite or uncertain part of certain 
income should be devoted to charity. 
—Welch V. Caldwell, 80 N.E. 1014, 
226 111. 488. 

( 2 ) Where it is uncertain whether 
there will be anything in the hands 
of the trustees to devote to the char¬ 
itable purpose.—^Morrow v. Dirlam, 

22 Ohio N.P.,N.S., 565, affirmed 131 
N.E. 365, 102 Ohio St 279—11 C.J. 
p 351 note 41. 

(3) A charitable gift of a sum 
which is left uncertain, or which is 
left to the discretion of executors 
who have renounced the trust, is 
void; and it would appear that such 
a defect is incurable even by the 
cy pres power.—^Beekman v. Bonsor, 

23 N.Y. 298, 80 Am.D. 269. 

12. Tex.—^Lightfoot v. Poindexter, 
Civ.App., 199 S.W. 1162, error re- 
fused. 

Gift subject to annuities 
Where the estate is large, and 
there is nothing to show that it will 
be exhausted by the payment of cer¬ 
tain annuities and fixed charges, a 
bequest for a charitable purpose is 
not uncertain as to whether there 
will be anything left after the pay¬ 
ment of the charges and the annui¬ 
ties.—French v. Calkins, 96 N.E. 877, 
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252 111. 243, distinguishing Wilce v. 
Van Anden, 94 N.E. 42, 248 111. 358, 
140 Am.S.R. 212, 21 Ann.Cas. 153, and 
Mills v. Newberry, 1 N.E. 156, 112 
111. 123, 54 Am.R. 213. 

Subject matter held not uncertain 
Cal.—Dingwell v. Seymour, 267 P. 

327, 91 CaLApp. 483. 

N.Y.—In re McGeehan’s Estate, 187 
N.Y.S. 823, 115 Misc. 737. 

13. Ind.—^Barr v. Geary, 142 N.E. 
622, 82 Ind.App. 5. 

11 C.J. p 362 note 45. 

14. U.S.—^Field v. Drew Theological 
Seminary, C.C.Del., 41 P. 371. 

15. 111 .—Crawford v. Mound Grove 
Cemetery Assoc., 75 N.E. 998, 218 
111. 399. 

11 C.J. p 352 note 47. 

le. U.S.—Speer v. Colbert, 26 S.Ct. 
201, 200 U.S. 130, 60 L.Ed. 403, 
affirming 24 App.D.C. 187. 

Specified limits of cost 
A bequest for erection of a chapel 
by the executor at a cost between 
specified limits was not void for un¬ 
certainty of amount.—^Lightfoot v. 
Poindexter, Tex.Civ.App., 199 S.W. 
1152, error refused, 

17. Wis.—^Beurhaus v. Cole, 69 N.W. 
986, 94 Wis. 617. 

18. N.H.—Haynes v. Carr, 49 A. 638, 
70 N.H. 463—Webster v. Sughrow, 
45 A. 139, 69 N.H. 380, 48 L.R.A. 
100 —Gafney v. Kenison, 10 A. 706, 
64 N.H. 354. 
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held that where a fund is left for distribution take must be definitely pointed out, or the gift will 
among different charities, the part which each shall be held void for uncertainty.^® 


VII. ADMINISTRATION, MANAaEMENT, AND ENFOROEMENT 


§ 47. Administration and Application of 
Property and Funds Generally 

A pubUc or charitable trust fund shouid be applied 
to the purposeSi and for the benefit of the persons or 


institutione, and in the mode or manner, indicated by the 
founder. 

In general, the property or funds forming the 
subject matter of a charity shouid be applied to the 
purposes,^® and for the benefit of the persons or 


19. N.Y,—^Matter of Goodrich, 2 j 
Redf.Surr., N.Y., 45. 

' 20. U.S.—^President and Fellows of 
Harvard College v. Jewett, C.C.A. 
Ohio, 11 F.2d 119. 

Ala.—Lovelace v. Marion Institute, 
110 So. 381, 215 Ala. 271. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Meek, 11 P.2d 850, 852. 
40 Ariz. 255, citing Corpus Juris. 
Conn.—^Lyme High School Ass’n v. 

Alling, 154 A. 439. 113 Conn. 200. 
D.C.—Graff v. Wallace, 32 F.2d 960, 

59 App.D.C. 64, certiorari denied 

60 S.Ct. 32, 280 U.S. 679, 74 L.Ed. 
629. 

Fla.—Jordan v. Landis, on Behalf 
of State, and ex rei. Goodwin, 175 
So. 241, 128 Fla. 604. 

IU.—^Kerner v. Thompson, 13 N.E.2d 
110, 293 I11.APP. 454. 
lowa.—Liggett v. Abbott, 185 N.W. 
569, 192 lowa 742. 

Ky.—Lightfoot V. Lightfoot, 269 .S. 

W. 529, 207 Ky. 426. 

Mass.—Trustees of Andover Theo- 
logical Seminary v. Visitors of 
Theological Inst. in Phillips Aca- 
demy in Andover, 148 N.E, 900, 253 
Mass. 256—Thorp v. Lund, 116 N. 
B. 946, 227 Mass. 474, Ann.Cas. 
1918B 1204. 

N.J.—Smith V. Pond, 107 A. 800, 90 
N.J.Eq. 445, reversed on other 
grounds 111 A. 154, 92 N.J.Eq. 211. 
N.Y.—Sherman v. Richmond Hose 
Co. No. 2, 130 N.E. 613, 230 N.Y. 

■ 462, affirming 175 N.Y.S. 8, 186 
App.Div. 417 — Authors Club v. 
Kirtland, 288 N.Y.S. 916, 248 App. 
Div. 82. 

Ohio.—0'Brien v. Physicians’ Hospi- 
tal Ass'n, 116 N.E. 975, 96 Ohio St. 
1, L.R.A.1917P 741—Clinton Coun- 
ty Nat. Bank & Trust Co. of Wil- 
mington v. Todhunter, 183 N.E. 88, 
43 Ohio App. 289. 

Or.—State v. Toney, 17 P.2d 1105, 
141 Or. 406 — Wemme v. First 
Church of Christ, Scientist, of 
Portland, 219 P. 618, 110 Or. 179. 
motion denied 223 P. 250, 110 Or. 
179. 

Pa.—Appeal of Lafayette College, 
116 A. 532, 273 Pa. 1—In re Car- 
son's Estate, 98 A. 868, 264 Pa. 
259. 

Tex.—^Wells v. Richardson, Civ.App., 
280 S.W. 608. 

Wis.—In re Mead’s Estate, 277 N.W. 

694, rehearing denied 279 N.W. 18. 
11 C.J. p 352 note 62. i 


Bond 

(1) The provisions of Rev.St. c 69, 
requiring trustees under a will to 
give bond to the judge of probate 
before entering on the duties of their 
trust, were held to be confined to 
private trusts of limited duration, 
and not to extend to a public and 
permanent charity, the beneficiaries 
of which were indefinite, and. a per- 
petual succession of trustees provid- 
ed for in the will establishing it.— 
In re Lowell, 22 Pick., Mass., 215. 

(2) This restriction to private 
trusts is not affected by the revi- 
sion of ‘that chapter (Gen.St. c 100). 
—^Drury v. Natick, 10 Allen, Mass., 
169. 

Buty of tmstee 

(1) Trustee need not see that fund 
payable to charity was applied in 
accordance with will, charity heing 
required to apply fund as directed.— 
In re Grossman’s Will, 227 N.Y.S. 
470. 131 Misc. 526. 

(2) Trustees are under duty to 
seek means to render trust capable 
of execution.—Carlstrom v. Frackel- 
ton, 263 111.App. 250. 

(3) Trustees of hospital to which 
testatrix had made gift of funds for 
huilding of annex were, regardless of 
fact that City had taken over hospi¬ 
tal, charged with carrying out of 
trust.—In re Harrington's Will, 276 
N.Y.S. 868, 243 App.Div. 235, adhered 
to 281 N.Y.S. 93, 245 App.Div. 252. 

(4) CoSperation with city by re- 
siduary legatees under will, leaving 
specific legacies, providing trust 
fund for public library in certain 
City and bequeathing remainder of 
testatores estate to his wife and 
daughter, was unnecessary to enable 
trustees to devote such fund to pur- 
poses of trust.—In re Mead's Estate, 
Wis., 277 N.W. 694, rehearing denied 
279 N.W. 18. 

(5) Will bequeathing residuary es¬ 
tate to City for memorial library 
and fine arts huilding, “for the use 
and enjoyment of ali the people” 
thereof, creates trust in fund, ac- 
ceptance of which by city created ob- 
ligation to carry out such purpose. 
—^Kibbe v. City of Rochester, D.C.N. 
Y., 57 F.2d 542. 

Irrevocability of use 

The general rule of law Is that 
money or property devoted to a 
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charitable use, where a trust is cre¬ 
ated, -must, if the gift is accepted, 
be irrevocably devoted to such use. 
—^In re Opinion of the Justices, 131 
N.E. 31, 237 Mass. 613—11 C.J. p 
370 note 16. 

Particnlar nses held proper or im- 
proper 

(1) Masonic Grand Lodge, holding 
educational and horne endowment 
funds in trust, cannot divert moneys 
therefrom to horne maintenance 
fund.—State v. Toney, 17 P.2d 1105, 
141 Or. 406. 

(2) Where a testator directed 
trustees to organize a Corporation 
for the purpose of holding and leas- 
ing the property devised in trust 
and conducting a maternity hospital 
for wayward girls, and to transfer 
the stock to named churches, which 
he requested to continue such home, 
the churches could not use the pro- 
ceeds of the property for other pur- 
poses, on the ground that they could 
not administer the trust in operating 
the maternity home without violat- 
ing the religious convictions of the 
•members of their churches.—^Wemme 
V. First Church of Christ, Scientist, 
of Portland, 219 P. 618, 110 Or. 179, 
motion denied 223 P, 250, 110 Or. 
179. 

(3) Where testatrix directed that 
property be sold and proceeds used 
to build church, but before death of 
life tenant church of which she was 
a member erected a new building, 
bequest shouid be given to such 
church to be devoted to improving 
and equipping building so erected, 
rather than to another newly organ- 
ized church, “build” as used in will 
meaning more than mere erection of 
outer walls and including necessary 
equipment.—^Lightfoot v. Lightfoot, 
269 S.W. 529, 207 Ky. 426. 

(4) Where land was conveyed to 
mission institute organized for reli¬ 
gious education on condition that 
land be used for mission institute 
purposes, use of land for home for 
aged was not fulfillment of condi¬ 
tion.—Simms v. Folts Mission Insti¬ 
tute, 276 N.Y.S. 145, 154 Misc. 384, 
aflirmed 289 N.Y.S. 918, 248 App.Div. 
668 . 

(5) Conveyance of lots in trust 
for erection of house of worship and 
parsonage is violated by trustees 
erecting business building on part 
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institutions,2i ^nd in the mode or manner, indicated tion or mode of administration is not prohibited by 
by the founder;®^ but, where a particular applica- the instrument creating the trust, or may be deem- 


of lots for rental purposes and fall- 
ing to erect parsonage.—^Lewis v, 
Brubaker, 14 S.'W’.2d. 982, 322 Mo. 52. 

(6) It was not a diversion or aban- 
donment of the charitable and pious 
use for which property was con- 
veyed to a Methodist Episcopal 
Church as a place of worship for it 
to convey it in trust as a place of 
worship for the Methodist Episcopal 
Church, South. — First Methodist 
Church of Poplar Bluff v. Berryman, 
261 S.W. 73, 303 Mo. 475. 

(7) Property acquired by religious 
society in denominational name is 
not held on any trust to promote 
doctrines or to be administered in 
accordance with rules of particular 
denomination.—Greek Orthodox Com- 
munity v. Malicourtis. 166 N.E. 863, 
267 Mass. 472. 

(8) Where a donation of property 
for orphanage purposes provided that 
it should be used for no other ob- 
ject, but permitted it to be sold and 
the proceeds reinvested in other 
property for the same purposes, it 
was of no importance that, after a 
purchase of new property, the old 
property remained vacant for thir- 
teen years and until its sale, it being 
sufficient that it was not used ad- 
versely to the express wishes of 
the donor.—Society of the Holy Fam¬ 
ily V. Charbonnet, 98 So. 410, 154 La. 
894. 

(9) Successor trustees, appointed 
by court after death of trustee un¬ 
der will creating trust fund for es- 
tablishment and support of city lib- 
rary, are not limited in disbursement 
of fund to purchase of books only 
under testamentary provision for ex- 
penditure of sum remaining after 
trustees’ erection of library building 
on city’s omission to do so within 
time specified, but authorized to de¬ 
vote it to making of future additions 
to library, where city’s library fa- 
cilities were inadequate. — In re 
Mead’s Estate, Wis., 277 N.W. 694, 
rehearing denied 279 N.W. '18. 

Performauce not forbidden 

Notice to town, as trustee by own- 
ers of burial lot where testator was 
buried, forbidding it to perform its 
fiduciary du*ties in disbursement of 
moneys on lot or for preservation of 
monument thereon was not refusal to 
permit trustee to carry out trust un¬ 
der penalty of being treated as tres- 
passer.—McCoy v. Inhabitants of 
Town of Natick, 129 N.E. 381, 237 
Mass. 99. 

Use not speciflcally declared 

(1) Property given to church eo 
nomine, in absence of declaration of 
trust or use, must be construed, as 
intended, to promote purpose for 
^^Kich church was instituted.-—Mont- 


gomery v. Carlton, 126 So. 135, 99 
Fla. 152. 

(2) A gift or bequest to an unin- 
corporated or incorporated associa- 
tion existing solely for charitable 
Work will usually be construed to be 
held on trust for. that purpose. 

Fla.—Jordan v. Landis, on Behalf of 
State, and ex reL Goodwin, 175 So. 
241, 128 Fla. 604. 

N.T.—^In re Walter*s Estate, 269 N. 
T.S. 402, 150 Misc. 512--In re 
Johnson*s Estate, 265 N.T.S. 395, 
148 Misc. 218. 

II.I.—^Rhode Island Hospital Trust 
Co. V. Williams, 148 A. 189, 50 
R.I. 385, 74 A.L.R. 664. 

21. U.S.—Gonzalez v. Roman Cath- 
olic Archbishop of Manila, Philip- 
pine Islands, 50 S.Ct. 5, 280 U.S. 1, 
74 L.Ed. 131. 

Me.—Dupont v. Pelletier, 113 A. 11, 
120 Me. 114. 

Ohio.—0’Brien 'v. Physicians’ Hospi¬ 
tal Ass’n, 116 N.E. 975, 96 Ohio St. 
1, L.R.A.1915F 741. 

11 C.J. p 352 note 53. 

Donation to another Corporation 
A charitable Corporation cannot 
donate its funds to another Corpora¬ 
tion organized for similar or other 
purposes, except to assist to carry 
out purpose for which the charita¬ 
ble Corporation was created.—^North¬ 
western University v. Wesley Me- 
morial Hospital, 125 N.E. 13, 290 111. 
205. 

Pxeference Indicated by fonnder 
In directing administration of 
trust for benefit of university, found- 
er is not precluded from declaring 
what preference shall be given to 
any particular class.—^In re Puring- 
ton’s Estate, 250 P. 657, 199 Cal. 661. 

Changes in school system 

(1) The creator of a charitable 
trust is presumed to have contem- 
plated legislative changes respecting 
the school system, and, under a trust 
providing for the expenditure of the 
income for school purposes in a cer- 
tain district, where such district has 
been abolished except for the pur¬ 
pose of holding and enjoying any 
property held by it in trust, it has 
been held that the income should 
be paid to the school board of the 
town district of which it forms a 
part.—Drury v. Sleeper, 146 A. 645, 
84 N.H. 98. 

(2) Where will devised land to 
certain school districts for public 
school purposes, the discontinuance 
of the district and the inclusion of 
the territory thereof in other dis¬ 
tricts did not destroy the trust, but 
the income will be apportioned to 
such other districts in proportion to 
number of children 'in the old district 
in each of such districts.—Chandler 

KAi 


V. Board of Edu^ation of Person 
County, 107 452, 181 N.C. 444. 

22. Ark.—Hicks Memorial Christian 
Ass'n V. Locke, 12 S.W.2d 866, 178 
Ark. 892. 

Conn.—Lyme High School Ass*n v. 

Alling; 154 A. 439, 113 Conn. 200. 
Ky.—Carroll v. Cave Hili Cemetery 
Co., 189 S.W. 186, 172 Ky. 204. 
Mass.—Trustees of Andover Theo- 
logical Seminary v. Visitors of 
Theological Inst. in Phillips Aca- 
demy in Andover, 148 N.E. 900, 253 
Mass. 256—^Attorney General v. 
Armstrong, 120 N.E. 678, 231 Mass. 
196. 

Pa.—In re Eliis’ Estate, 12 Pa.Dist. 
& Co. 213. 

R.I.—^Bliven v. Borden, 185 A. 239. 
Tenn.—State v. Bank of Commerce 
& Trust Co., 227 S.W. 1029, 143 
Tenn. 278. 

11 C.J. p 352 note 54. 

Changing plaa of society from its 
original plan cannot be countenanced 
by law.—Bailey v. People, 246 P. 205, 
79 Colo. 386. 

Coutrol of ezecutors over trustees 
A clause requiring the trustee ac- 
cepting the trust to enter into terms 
with the executors does not empow- 
er the executors to impose unreason- 
able terms on the trustee and there- 
by defeat the trust.—Toung v. Ravis, 
252 S.W..100, 200 Ky. 76. 

Expenses 

Provision for payment of expens¬ 
es attending management of testa- 
trix’s “estate” refers to endowment 
part of trust estate. Where will 
provided for payment of “expenses 
(such as taxes, special assessments 
. . .)” attending management of 
estate out of income, but directed 
reasonably permanent improvements 
other than ordinary repairs to be 
charged to Principal, special assess¬ 
ments are properly charged to Prin¬ 
cipal or capital account.—Samuel and 
Jessie Kenney Presbyterian Home 
V. State, 24 P.2d 403, 174 Wash. 19. 
ECaintenanee in ^^perpetuity” 

Will directing that income from 
fifteen thousand dollars be used to 
endow two free beds to be maintain- 
ed in hospital in “perpetuity” requir- 
ed such maintenance only so long as 
trustee administered funds under 
will.—-In re Stark’s Will, 234 N.W. 
750, 203 Wis. 611. 

Performauce of couditiou impossible 
Where gift provided that before 
income could be used for particular 
purpose, beneficiaries and amounts 
of income should be approved by tes- 
tator’s sons, or survivor of them, 
sons having died without having ap¬ 
proved such use, fund must be whol- 
ly devoted to further uses designat- 
ed.—^Boston Safe Deposit & Trust 
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ed by construction to be within its terms, it may be 
adopted in order fully and properly to execute the 
trust and to effectuate the intent of the donor or 
testator.23 Sometimes a provision, in the instru- 
ment creating the trust, as to a particular applica- 
tion of the funds is considered merely directory;24 


and the donor may legally give the trustees wide 
discretion as to the management of the trust,25 and 
a power to decide on the best means to employ for 
carrying out the charitable purpose is sometimes 
given by implication.25 The fact that another agen» 
cy performs what the trustees are directed to do 


Co. V. Attorney General, 125 N.E. 
392, 234 Mass. 261. 

Title and management of duplicate 
fund in atosence of contrary indica- 
tion presumably follows that of fund 
duplicated.—City of Boston v. Cur- 
ley, 177 N.E. 557, 276 Mass. 549. 
Furchase of hooks for liTbrary 

(1) A bequest to trustees of mon- 
ey to be invested by them and the 
income “to be used by them for 
the benefit of the library” of a cer- 
tain association does not require 
them to pay the income to the as¬ 
sociation, but they may select and 
purchase the books or supplies.— 
Hartman v. City of Pendieton, 186 P. 
572, 96 Or. 603, 8 A.Ii.R. 904, opinion 
modified on other grounds on petition 
for rehearingr 190 P. 339, 96 Or. 503. 

(2) Where, owing to controversy 
as to who was beneficiary of a li- 
brary fund, intended annual expendi- 
tures were halted and accumulations 
not expended, so that the amount ac- 
crued, not including the Principal, 
aggregates more than double the 
amount of the original fund, such 
fund will not be used all at once 
in the purchase of books, thus leav- 
ing the library to depend on a small 
income provided by an amount of 
flve thousand dollars bequeathed for 
its support, but the whole amount 
will be treated as Principal, and the 
annual income applied to purchase 
of books and supplies.—^Hartman v. 
City of Pendleton, 190 P. 339, 96 Or. 
503, modifying opinion on petition 
for rehearing 186 P. 572, 96 Or. 503, 
8 A.L.R. 904. 

23. R.I.—Industrial Trust Co. v. 

City of Central Palis, 197 A. 467. 
S.C.—Harter v. Johnson, 115 S.E. 
217, 122 S.C. 96. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 
2d 403, 417, 174 Wash. 19, quoting 
Corpus Juris. 

11 C.J. p 353 note 55. 

Erection of buildiug 
Under trust fund for relief of “all 
poor immigrants and travelers Corn¬ 
ing to St. Louis on their way, bona 
fide, to settle in the West,” income 
from trust, in so far as not required 
for specific objects intended, is not 
available to erect building for ad- 
ministration of relief to persons en- 
titled to benefit of such charity.— 
Thatcher v. Lewis, 76 S.W.2d 677, 
335 Mo. 1130. 

Establishment of hospital 

(1) Executors authorized and em- 


powered to carry out according to 
their best judgment the provision of 
the will giving the residue for the 
purpose of establishing, building, 
and equipping a public hospital may 
organize an executive force to oper¬ 
ate and manage it. and this, too. 
through the formation of a society, 
association, or Corporation, all this 
being implied in, and referablO to, 
the duty of “establishment.”—Harter 
V. Johnson, 115 S.E. 217, 122 S.C. 96. 

(2) Under will establishing trust 
for children*s hospital, hospital is 
not required to be sectarian organi- 
zation in absence of showing of tes- 
tator’s intent, nor is hospital re¬ 
quired to be separate institution, but 
may be connected ,with another hos¬ 
pital.—In re Stark’s Will, 234 N.W. 
750, 203 Wis. 611. 

Fund for meetiug operatiug defi- 
ciency 

Under discretion lodged in execu¬ 
tors by will to carry out according to 
their best judgment the provision 
giving the residue for the purpose 
of establishing, huilding, and equip¬ 
ping a public hospital in the town of 
P, for treatment of white and colored 
patients, they may well, and shbuld, 
take into consideration the size of 
the town, the health and needs of 
the community, the proximity of 
similar institutions, and other mat- 
ters affecting the reasonable extent 
of the venture, with the resuit of 
leaving part of the fund for meeting 
deflciency in operation, as a proper 
element in the policy of a sound “es- 
'tablishment.”—Harter v. Johnson, 
115 S.E. 217, 122 S.C. 96. 

A bequest to a church board which 
was subject to the authority of the 
geaeral assembly of the church must 
be deemed necessarily to include and 
embody a direction that any appro- 
priate orders of the general as¬ 
sembly touching the administration 
of the trust fund within the fields 
deflned by the trust shall control its 
disposition.—Mary S. Pithian Night 
School & Academy v. College Board 
of Presbyterian Church in United 
States, 102 A. 855, 88 N.J.Eq. 468. 

24. Conn.—^Loomis Institute v. Hea- 

ly, 119 A. 31, 98 Conn. 102. 

11 C.J. p 353 note 56. 

Expressiou of “desire” that income 
of trust be loaned, not given, to poor 
and worthy students, is in form 
precatory.—Vanderbilt University v. 
Mitchell, 36 S.W.2d 83, 162 Tenn. 217. 
25w Me.—^Bancroft v. Maine Sana- 
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torium Ass*n, 109 A. 585, 119 Me 
56. 

Mass.—^McElwain v. Allen, 134 N.E 
620, 241 Mass. 112. 

N.H.—^Winslow v. Stark, 97 A. 979 
78 N.H. 135. 

R.I.—Industrial Trust Co. v. City of 
Central Falis, 197 A. 467. 

Wis.—^In re Keenan^s Will, 176 N.W 
857, 171 Wis. 94. 

Absolute discretion 
U.S.—^Irwin v. Swinney, D.C.Mo., 44 
P.2d 172, affirmed, C.C.A., Gossett 
V. Swinney, 53 P.2d 772, certiorari 
denied 62 S.Ct. 497, 286 U.S. 545, 
76 L.Ed. 1282. 

Decision whether nucleus of congre- 
gation ezists 

Where the testator’s executors 
were directed by his will to erect 
and transfer a church to a certain 
denomination, provided the nucleus 
of a congregation could be found in 
the neighborhood, it was held that 
the church trustees, and not the 
executors, were to judge whether 
there were enough persons to organ¬ 
ize a church.—^Pidelity Ins., etc., 
Co.'s App., 99 Pa, 443, affirming 15 
Phila. 17. 

The manner of the application of 
the trust funds need not be described 
in detail by the donor.—In re Gra- 
ham’s Estate, 218 P. 84, 63 CaLApp. 
41. 

Solvency of beneficiary 
Where declaration of trust in 
favor of sanatorium provided for 
forfeiture of trust on sanatorium’s 
failure to have paid its debts within 
three months after notice so to do 
from trustees to be given every 
other year in case trustees are satis- 
fied that the sanatorium cannot meet 
its indebtedness, the income due 
from trustees, but in fact unpaid, 
was properly considered as assets of 
the sanatorium in determining its 
financial condition on certain date.— 
Bancroft v, Maine Sanatorium Ass’n, 
109 A. 585, 119 Me. 56, , 

Successor trustees 
Charitable trust for purposes se- 
lected by trustees is valid in hands 
of successor trustees, notwithstand- 
ing testator’s specific expression of 
confidence in trustees named in will, 
where he also provided for succes- 
sion.—Chicago Bank of Commerce v. 
McPherson, C.C.A.Mich., 62 P.2d 393, 
affirming, U.C., 2 P.Supp. 110, certio¬ 
rari denied 53 S.Ct. 596, 289 U.S. 736, 
77 L.Ed. 1484. 

26. , Ind.—^American Nat. Red Cross 
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has been held not to relieve tbe trustees,27 and, 
where the trust is for educational purposes, the 
trustees may, in administering tbe trust, work in 
conjunction with the public school authorities,^^ 
provided, in so doing, they do not go beyond the 
terms and purpose of the trust.^s 

The amount to be devoted to a particular pur¬ 
pose, or to be apportioned to a particular bene- 
ficiary, is largely dependent on the terms of the 
instrument creating the trust and the amount 
may be paid over when conditions precedent have 
been performed.^i Where authorized, either ex- 
pressly or impliedly, the trustees may exhaust the 
funds donated for the purpose of the trust and, 
in an action to compel the distribution of a fund 
contributed for the relief of sufferers from a disas- 
ter, where the part of the fund specifically designat- 
ed for the use of such sufferers had been paid out, 
one claiming as a sufferer cannot compel the dis¬ 
tribution of any part of the remaining funds to 
himself.35 

It is the duty of trustees or'custodians of a char- 
itable fund to keep it separate from other moneys 
in their hands; and they are chargeable with ev- 
erything for which they have not accounted as hav- 
ing been expended for proper purposes.34 While 
the trustees must make no contracts inconsistent 
with the trust,^5 and, where they are given discre- 
tion to apply a fund to either a legal or an illegal 
object, the law forbids them to apply the fund to 
the illegal object,36 it will not be presumed that the 
trustees will misapply the funds.37 Although the 
trustees’ misapplication of the income of a charity, 
if made in good faith and continued for many 
years, will not be lightly disturbed,^^ generally no 


length of time of diversion from the plain provi- 
sions of a charitable foundation will prevent its 
restoration to its true purpose.^^ 

In accordance with general rules, a trustee of a 
public or charitable trust applying for a discharge 
has a duty to account.^® Where a donation agree- 
ment provided that the money should revert on the 
happening of a condition, but notwithstanding the 
happening of the condition the continuance of the 
agreement was recognized, the trustees, as respects 
their individual liability, have been held entitled 
to treat the donation as if such condition had not 
happened until a demand for the return thereof was 
made.4l 

Although a charitable de vise is adjudged invalid 
for uncertainty, all expenses of caring for the prop- 
erty should be paid, and reasonable compensation 
made for its management, where it has been well 
and faithfully administered.'*^ Where part of a 
college endowment fund is used for erecting' a 
building and payment of general expenses, it is 
converted into general assets and cannot be re- 
stored to.the endowment fund to the prejudice of 
the creditors.*^^ 

The fact that the trustees are authorized by stat¬ 
ute to incorporate does not require that they do 
soM 

Joint or separate action of trustees. Generally, 
the power, interest, and authority of the trustees in 
the subject matter of a private trust are equal and 
undivided, and they cannot act separately, as shown 
in the C.J.S. title Trusts § 258, also 65 CJ. p- 667 
note 53-p 668 note 60, but, in cases of charitable 
and public trusts, however, where the number of 


v. Felzner Post, 159 N.E. 771, 86 
Ind.App. 709. 

Mo.—Newton v. Newton Burial Park, 
34 S.W.2d 118, 326 Mo. 901. 

11 C.J. p 363 note 57. 

27. N.C.—Humphrey v. Board of 
Trustees of I. O. O. P. Home of 
Goldsboro, 165 S.B. 547, 203 N.G. 
201 . 

28. Mo.—Crow V. Clay County, 95 
S.W. 369, 196 Mo. 234. 

S.C.—Mars v. Gibert. 77 S.E. 131, 93 
S.C. 455. 

29. Me.—^Allen v. Nassau Inst., 77 
A. 638, 107 Me. 120. 

11 C.J. p 353 note 59. 

30. Mass.—^Pirst Nat. Bank v. 
Truesdale Hospital, 192 N.E. 150, 
288 Mass. 35—^Williams v. Young 
Men’s Christian Ass*n, 122 N.E. 
570, 232 Mass. 472. 

Pa.—In re Neely's Estate, 88 Pa. 
Super. 372, affirmed 135 A. 540, 288 
Pa. 130. 

11 C.J. p 353 note 61. 


31. Me.—Moore v. McKenzie, 92 A. 
296, 112 Me. 356. 

32. Pa.—^Atchison v. United Presby- 
terian Board of Publication, 109 A. 
597, 266 Pa. 47. 

33. N.T.—^Boenhardt v. Loch, 113 N. 
Y.S. 747, 129 App.Div. 355, affirmed 

'92 N.E. 1078, 198 N.T. 631. 

34. Mass.—^Atty.-Gen. v. Bedard, 105 
N.E. 993, 218 Mass. 378. 

35. Mass.—Trustees of Andover 

Theological Seminary v. Visitors 
of Theological Inst. In Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

N.T.—^Mercer v. Chamberlain Insti¬ 
tute, 174 N.T.S. 194, 187 App.Div. 
763. 

11 C.J. p 353 note 66. 

36. Mass.—St. Paurs Church v. 
Atty.-Gen., 41, N.E. 231, 164 Mass. 
188—^Jackson v. Phillips, 14 Allen 
539. 

37. Ky.—Goode^s Adm’r v. Goode, 38 
S.W.24 691, 238 Ky. 620. 


38. Mass.—^Atty.-Gen. v. Old South 
Soc., 13 Allen 474. 

N.H.—^Atty.-Gen. v. Dublin, 38 N.H. 
459. 

39. Mass.—^Trustees of Andover 
Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

40. N.J.—^Bible Peaders* Aid Soc. of 
Trenton v. Katzenbach, 128 A. 628, 
97 N.J.EQL. 416. 

41. Ark.—Graham Bros. Co. v. Gal- 
loway Woman’s College, 81 S.W.2d 
837, 190 Ark. 692. 

42. Ky.—Spalding v. St. Joseph^s 
Industrial School, 54 S.W. 200, 107 
Ky. 382, 21 Ky.D. 1107. 

43. Neb.—^Hobbs v. Board of Educa- 
tion of Northern Baptist Conven- 
tion, 253 N.W. 627, 126 Neb. 416. 

44. Mo.—Stewart v. Coshow, 142 S. 
W. 283, 238 Mo. 662. 
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trustees is usually larger, it has been held that the 
decisions of the majority of the trustees as to mat- 
ters of administration will be binding on the rest.'^^ 

Where state or municipcility is irustee, Where a 
municipal Corporation accepts a charitable trust as 
trustee, it assumes the same obligations and be- 
comes amenable to the same regulations that apply 
to other trustees of such trusts, and among them 
is the obligation perpetually to administer the char¬ 
itable fund in accordance with the expressed wish 
of the testator.^® Thus, when the state or a mu- 
nicipality is the trustee of a charitable fund, it is 
not entitled to reimbursement out of such fund for 
expenditures made by it in carrying on a similar 
charity.^'^ 

Conveyances to trustees should be made to them 
in their proper designation.48 

§ 48. -Sale or Lease of Property, or Loan 

of Funds 

a. Sale 

b. Mortgaging property 

c. Loan or investment of funds 

a. Sale 

(1) In general 

(2) Validity 


(1) In General 

While the court may authorfze a sale of trust prop* 
erty In a proper case, the power of the trustees to sell 
the property is dependent, primarily, on the trust Instru- 
ment, and the manner in which such property is held by 
them, 

When considering the right of trustees of a char¬ 
itable trust to sell property belonging to the trust, 
a difference is to be noted between lands actually 
used for the charity itself, lands which are set 
apart in order to provide, by means of their in¬ 
come or use, a fund for the endowment of the char¬ 
ity, and lands which are purchased or otherwise ac- 
quired by the trustees as an investment of surplus 
funds and in the absence of an express provi- 
sion concerning the matter, property of the charac¬ 
ter last noted is taken to be held free from any 
general restraint on the power to alienate which 
may be declared in the instrument of foundation or 
implied by law.^^^ 

A sale is frequently the best mode of executing 
a charitable trust as to part of the property, and 
sometimes as to the whole of it,Si and when, by the 
instrument creating the trust, the trustees are in- 
vested with express power to alienate, there is no 
room for question.^^ ^Iso the instrument is some¬ 
times so worded as to confer upon them implied 
power to sell;53 but a power of sale does not arise 


49l Mass.~City of Boston v. Curley, 
177 K.B. 557, 276 Mass. 549, 

11 C.J. p 354 note 74. 

46. Cal,—McKevitt v. City of Sacra¬ 
mento, 203 P, 132, 55 Cal.App. 117. 

Ky.—Woman's Hospital League v. 

City of Paducah, 223 S.W. 159, 188 
. Ky. 604. 

Mass.—Attorney General v. City of 
Lowell. 141 N.E. 45, 246 Mass. 312. 
N.H.—Drury v, Sleeper, 146 A. 645, 
84 N.H. 98, 

N.Y.—In re Harrington’s Will, 276 
N.y.S. 868, 243 App.Div. 235, ad- 
hered to 281 N.Y.S. 93, 245 App. 
Biv. 262. 

S.C.—Grady v. City of Greenville, 
123 S.E. 494, 129 S.C. 89. 

11 C.J. p 354 note 69—43 C.J. p 1336. 
note 99. 

Effect of violation 
Under bequest to city on condition 
that it should legally accept the be¬ 
quest and pledge itself for payment 
of interest semi-annually to trus¬ 
tees for charitable purposes, City 
vlolated obligation by spending the 
fund, ,but such breach of trust does 
not affect validity of the trust, and 
it must restore the fund.—^Attorney 
General v. City of Lowell, 141 N.E. 
45, 246 Mass. 312. 

47. Cal.—McKevitt v. City of Sacra¬ 
mento, 203 P. 132, 55 Cal.App. 117. 

11 C.J. p 353 note;64. , 


Transfer to another cnstodian , 
Transfer of trust fund of town to 
trustees in consonance with a legis-; 
lative act has been held not breach 
of material condition of gift desig- j 
nating selectmen as custodians.— 
Drury v. Sleeper, 146 A. 645, 84 N. 
H. 98. 

48. Town or fund 
Where a fund is to be adminis- 
tered by trustees for the use and 
benefit of a town and the inhabi- 
tants thereof and is to be known by 
a designated name, a conveyance 
should be made to the trustees as 
trustees of the town and not as trus¬ 
tees of the fund.—Town of Cascade 
V, Cascade County, 243 P. 806, 75 
Mont. 304. 

40. Mo.—Lackland v. Walker, 52 S. 
W. 414, 151 Mo. 210. 

50. Mo.—^Lackland v. Walker, su¬ 
pra. 

51. Ky.—Sawyer v. Lamar, 18 S.W. 
2d 971, 230 Ky. 168. 

11 CJ. p 354 note 76. 

52. Ariz.—Lowell v. Lowell, 240 P. 
280, 285, 29 Ariz. 138. 

Tenn.—King College v. Anderson, 
255 S.W. 374, 148 Tenn. 328.- 
11 C.J. p 354 note 77. 

Diseretion as to secnrity 
The trustees have the duty and 
the diseretion to pass on the ade- 
quacy of the security.—^Dlckey v. 
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Volker, 11 S.W.2d 278, 321 Mo. 235,. 
62 A.L.R. 858, certiorari denied 49' 
S.Ct. 252, 279 U.S. 839, 73 L.Ed. 985. 

53. Fla.—Montgomery v. Carlton,. 

126 So. 135, 99 Pia. 152, 

Hawaii.—Smith v. Lymer, 29 Ha- 
waii 169. 

Ky.—Goldberg v. Home Missions of' 
the Presbyterian Church in the TJ. 
S., 248 SW. 219, 197 Ky. 724. 

N.C.—Page V. Covington, 122 S.E.. 

481, 187 N.C. 621. 

11 C.J. p 354 note 78. 

“Punds” 

Will giving trustees or their suc- 
cessors the absolute diseretion to de- 
termine to what causes and activi- 
ties of a church the funds bequeath- 
ed to it should be devoted, etc., was 
held to have created in the trustees 
a power to sell realty, “funds” not 
having been used in the sense of per- 
sonal estate, but to include ali prop¬ 
erty of every kind devised.—^Kratz 
V. Slaughter’s Ex'rs, 214 S.W. 878, 
185 Ky. 256. 

Same power as ^^will trustees” 
Corporation organized to adminis¬ 
ter provisions of trust for education- 
al purposes as contemplated by will,, 
with same powers to deal with re- 
alty as will trustees, who had pow¬ 
er of sale, had power to sell reah 
estate.—Bentley v. Whitney Benefits», 
281 P. 188, 41 Wyo.^11. 
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by necessary implication from a power to make such that may exist in the trustee, it is recognized that 

use of the property as will most effectually carry a court of equity has a general and inherent juris- 

out the wish of the donor or the testator.54 Where diction, as incident to the administration of a char- 

a sale is expressly forbidden,^^ or where such a ity estate, to order the alienation of charity prop- 

power has not been given expressly or impliedly, erty in a proper case and in some States the pow- 
*and a court of equity has not given its sanction, the er, with certain limitations,®! is expressly conferred 

trustees are without power to alienate,and in upon the court by statute.^2 jbe court is not de- 

such a case the lands given to charity are deemed prived of its inherent jurisdiction to order a sale of 

practically inalienable, it being the very essence of the property of a charitable trust by a statute au- 

a charity that it shall endure forever,57 Of course, thorizing the trustees to lease^s or to sell the land,64 

one who is not rightfully a trustee of the property authorizing the creation of a charitable trust by 
has no right to sell trust property.^^ which the subject matter shall be inalienable.®^ It 

has also been held that the power may be exercised 
Sale authorized by statute or by equity court by the court even where the donor intended to have 

The legislature may authorize a sale of charitable the land conveyed used in specie and provided that 


trust property;®» and despite any 

Beuts, profits, and income 

Provision of will devising: farm to 
town for poor, that all rents, profits, 
and income be applied to their sup- 
port and maintenance, was held not 
to authorize removal of part of 
wall around farm, or plattingr of part 
of farm into lots for residence pur- 
poses as forbidden by a previous 
provision.—City of Providence v. 
Payne, 134 A. 276, 47 R,I. 444. 

54. Pa.—Seif v. Krebs, 86 A. 872, 
239 Pa. 423. 

55. R.I.—City of Providence v. 
Payne, 184 A. 276, 47 R.L 444. 

56- Ind.—Richards v. Wilson, 112 
N.E. 780, 185 Ind. 335. 

Or.—Waller v. Lane County, 63 P,2d 
214, 155 Or. 160. 

Pa.—In re Rorer’s Estate, 3 Pa.Dist 
& Co. 41, affirmed 123 A. 781, 279 
Pa. 313. 

11 C.J. p 354 note 80. 

57. Del.—Delaware Land &Develop- 
ment Co. v. First and Central 
Presbyterian Church of Wilming- 
ton, Del., 147 A. 165, 16 Del.Ch. 
410. 

Fla.—Jordan v. Landis, on Behalf of 
State, and ex rei. Goodwin, 175 So. 
241, 128 Fla. 604. 

Or.—^Waller v. Lane County, 63 P, 
2d 214, 155 Or. 160. 

11 C.J. p 354 note 81. 

Where tmstees incorporate 
Where trustees, without authority, 
conveyed to Corporation realty held 
upon trust for charitable purpose, 
Circuit courfs statutory act in ap- 
proving proposed charter of Corpora¬ 
tion did not change status of trust 
realty, and charter provisions relat- 
ing to powers and duties of trustees 
under charter could not enlarge their 
powers and duties, as each set of 
trustees was governed by the trust 
instrument.—Jordan v. Landis, on 
Behalf of State, and ex rei. Goodwin, 
175 So. 241, 128 Fla. 604. 

58. Ga.—Dominy v. Stanley, 133 S. 
E. 245, 162 Ga. 211. 

59. Del.—^Delaware Land &Develop“ 


lack of power I it should not be 

ment Co. v. First and Central 
Presbyterian Church of Wilming- 
ton, Del., 147 A. 165, 16 Del.Ch. 
410. 

Mass.—^In re Opinion of the Justices, 
131 N.E. 31, 237 Mass. 613. 

N.C.—Shields v. Harris, 130 S.B. 189, 
190 N.C. 520. 

Burying gronnd 

Where land had been granted to 
trustees of church for use as ceme- 
tery, and by reason of growth and 
changed conditions a law had made 
further use of burying ground ille- 
gal, and conditions made continu- 
ance of use as burial place of bodies 
already there undesirable, it was not 
violation of trust, when concurred in 
by all cestui que trust to make sale 
of grounds after removal of bodies. 
—Shields v. Harris, supra. 

Power of legislature over charities 
generally see infra.§ 67. 

60. Ark.—^Burel v. Grand Lodge, I. 
O. O. F., 259 S.W. 369, 163 Ark. 131 
—McCarroll v. Grand Lodge, I. O. 
O. F., 243 S.W. 870, 154 Ark. 376. 
Conn.—^First Congregational Soc. of 
Bridgeport v. City of Bridgeport, 
121 A. 77, 99 Conn. 22. 

Del.—^Delaware Land & Develop- 
ment Co. v. First and Central 
Presbyterian Church of Wilming- 
ton, Del., 147 A. 165, 174, 16 Del. 
Ch. 410, citing Corpus Juris—Trus¬ 
tees for Baptist Church of Bor- 
ough of Wilmington v. Laird, 85 
A. 1082, 10 Del.Ch. 118. 

Mass.—Congregational Church Union 
of Boston and Vicinity v. Attorney 
General, 194 N.E. 820, 290 Mass. 1. 
Neb.—Matteson v. Creighton Uni- 
versity, 179 N.W. 1009, 106 Neb. 
219 

N.C.—Holton V. Elliott, 138 S.E. 3, 
193 N.C. 708—Shields v. Harris, 
130 S.E. 189, 190 N.C. 620. 

Ohio.—First German Reformed 

Church V. Weikel, 7 Ohio N.P.. 
N.S., 377. 

Or.—^Waller v. Lane County, 63 P. 

2d 214, 155 Or. 160. 

Pa.—In re Rorer’s Estate, 3 Pa.Dist. 
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sold or alienated,®® provided, how- 

I & Co. 41. affirmed 123 A. 781, 279 
' Pa. 313. 

j R.I.—Town of South Kingstown v. 
Wakefleld Trust Co., 134 A. 815, 48 
R.I. 27, 48 A.L.R. 1122. 

Wyo.—Bentley v. Whitney Beneflts, 
281 P. 188, 41 Wyo. 11. 

11 C.J. p 354 note 86. 

61. Ky.—People’s Saving Bank & 
Trust Co. V. Board of Trustees of 
South Side Baptist Church of Cov- 
ington, 294 S.W. 804, 220 Ky. 113. 

11 C.J. p 355 note 87. 

Statute is applicable where the 
property conveyed is a gift or a 
charity, or is otherwise subject to 
limitations or restrictions that the 
donor or grantor may enforce, and 
the title cannot be otherwise con¬ 
veyed.—People’s Saving Bank & 
Trust Co. V. Board of Trustees of 
South Side Baptist Church of Cov- 
ington, supra. 

62. N.J.— ^In re Young Women's 
Christian Ass’n of New York City, 
126 A. 610, 96 N.J.Eq. 668. 

Or,—^Waller v. Lane County, 63 P.2d 
214, 155 Or. 160. 

Pa.—^Myers v. Crick, 114 A. 255, 271 
Pa. 399. 

11 C.J. p 355 note 88. 

63. N.Y.—Sailors’ Snug Harbor v. 
Carmody, 144 N.Y.S. 24, 158 App. 
Div. 738, reversing 134 N.Y.S. 968, 
77 Misc. 494. 

614, N.J.—Hewitt v. Camden County, 
146 A. 881, 7 N.J.Misc. 628. 

11 C.J. p 355 note 90. 

Creatiou of limitations 
Legislature, in authorizing trus¬ 
tees to convey land to board of edu- 
cation, cannot create limitations on 
estate not contemplated by original 
grantors.—Hewitt v. Camden Coun¬ 
ty, 146 A. 881, 7 N.J.Misc. 528. 

65, Mo.—^Lackland v. Walker, 62 S. 

W. 414, 151 Mo. 210. 

66!. N.J.—Imbrie v. Steen, 124 A. 

155, 96 N.J.Eq. 190. 

Pa.—Myers v. Crick, 114 A. 255, 271 
Pa. 399. 

11 C.J. p 355 note 93. 
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e ver, the sale will not pre judice the trust, charity, 
or purpose for which the same is held, and that it 
can be made without violation of any law confer- 
ring an immunity or exemption from sale or alien- 
ation.®"^ 

Unless the trust is coupled with a condition for 
reverting if the trust be breached,®^ the power, 
whether inherent in the court or conferred by stat¬ 
ute, is properly exercised where changed conditions 
and circumstances make the alienation of a part or 
all of the property essential to the beneficial admin- 
istration of the charity;®^ and, notwithstanding a 
provision of reverter, if the grant of the property 
is incident to the main purpose of the grantor, it is 
not of the essence of the charity and the court may 
properly order a sale where it is no longer available 
for the use for which the grantor had intendedJO 
However, such power should be exercised cautious- 
ly and only where it clearly appears that the pro- 
posed alienation is clearly for the benefit of the 
charity,and a power to sell such property cannot 
be conferred upon the trustee to act in the future 
as he alone shall determine to be wise or neces- 
sary.72 Also, whether the sale is proposed to be 
made under authority of a court of equity, or by 


virtue of an express or implied power vested in the 
trustees, the property cannot be sold for any pur¬ 
pose other than that of carrying out the purpose of 
the trust ;73 and, after the sale has been made, the 
moneys received therefrom are impressed with the 
trust and must be so applied as to carry out its pur-^ 
pose;74 but the purchaser of the property is not 
required to follow the funds in the hands of the 
vendor in order to see that they are invested as di- 
rected in the act of donation.75 

Leases, Whether the trustees may lease the prop¬ 
erty is primarily dependent on the terms of the in- 
strument creating the trust.76 Long leases will not 
be set aside when made by trustees of a charitable 
trust who are given an unlimited discretion.7? 
Leases directed by the testator for so long a peri- 
od as sixty years, with covenants for their perpetual 
renewal, operate as a substantial alienation of the 
premises and, accordingly, the trustee has a pow¬ 
er of alienation limited only as to form.73 

Compensafion of trustees, The compensation of 
trustees on a sale of the trust property or a part 
thereof is sometimes regulated by statutory provi- 
sions.^® 


e7. Pa.—Myers v. Crick, 114 A. 265, 
271 Pa. 399. 

69. Conn. — First Congre^ational 
Soc. of Bridgeport v. City of 
Bridgeport. 121 A. 77, 99 Conn. 22 
—Bristol Baptist Church v. Con- 
necticut Baptist Convention, 120 A. 
497, 98 Conn. 677. 

68. Neb.—Matteson v. Creighton 
University, 179 N.W. 1009, 105 

Neb. 219. 

N.C.—Holton V. Elliott, 138 S.E. 3, 
193 N.C. 708. 

Or.—^Waller v. Lane County, 63 P.2d 
214, 155 Or. 160. 

Pa.—In re Rorer’s Estate, 3 Pa.Dist. 
& Co. 41, affirmed 123 A. 781, 279 
Pa. 313. 

B.I.—Town of South Kingstown v., 
Wakefleld Trust Co., 134 A. 816, 48 
R.I. 27, 48 A.L.R. 1122. 

Wyo.—^Bentley v. Whitney Benefits, 
281 P. 188, 41 Wyo. 11. 

11 C.J. p 355 note 92. 

70. Conn.—^Pirst Congregational Soc. 
of Bridgeport v. City of Bridge¬ 
port, 121 A. 77, 99 Conn. 22. 

71. Mo.—City of St. Louis v. Mc- 
Allister, 218 S.W. 312, 318, 281 Mo. 
26, citing Corpus Juris. 

Neb.—^Matteson . v. Creighton Uni¬ 
versity. 179 N.W. 1009, 105 Neb. 
219. 

N.J.—Trustees of First Presbyterian 
Church of Town of Salem v. 

“ Wheeler, 149 A. 589, 106 N.J.Eq. 8 
—Imbrie v. Steen, 124 A. 155, 96 
N.J.Eq. 190. 


N.C.—Shannonhouse v. Wolfe, 183 
S.E. 93, 191 N.C. 769. 

11 C.J. p 366 note 94. 

Depressed snarket 
Ordering sale of real estate of a 
trust estate, and reinvestment of the 
fund is erroneous, where the realty 
could not be sold for more than fifty 
per cent of its value.—City of St. 
Louis V. McAllister, 218 S.W. 312, 
281 Mo. 26. 

Bncroaclixueut of busiuess arouud 
church 

S.C.—Patton v. First Presbyterian 
Church of Greenville, 123 S.E. 493, 
129 S.C. 15. 

73- Mass.—Congregational Church 
Union of Boston and Vicinity v. 
Attorney General, 194 N.E. 820, 290 
Mass. 1. 

Becital that trustor did not wish 
to biud trustees’ discretion respect- 
ing disposition or holding of prop¬ 
erty is not tantamount to direction 
to hold property indeflnitely.—^Ding- 
well v. Seymour, 267 P. 327, 91 Cal. 
App. 483, 

73. Pa.—Myers v. Crick, 114 A. 255, 
271 Pa. 399. 

11 C.J. p 356 note 95. 

Statute rendering the transfer of 
property in contravention of the 
trust void is not applicable where 
the transfer was for the purpose of 
carrying out the trust.—0'Hara v. 
Grand Lodge, I. O. G. T. of State of 
California, 2 P.2d 21, 213 Cal. 131. 

74. Del.—Delaware Land & Devel- 
opment Co. v. First and Central 
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Presbyterian Church of Wilming- 
ton, Del., 147 A. 165, 16 Del.Ch. 410. 
Mass.—^Attorney General v. Arm- 
strong, 120 N.E. 678, 231 Mass. 
196. 

N.J.—In re Young Women’s Chris- 
tian Ass’n of New York City, 126 
A 610, 96 N.J.Eq. 568. 

Or.—^Waller v. Lane County, 63 P.2d 
214, 217, 155 Or. 160, citing Corpus 
Juris. 

11 C.J. p 356 note 96. 

75. La.—Society of the Holy Fam¬ 
ily V. Charbonnet, 98 So. 410, 154 
La. 894. 

Ohio. — First German Reformed 
Church V. Weikel, 7 Ohio N.P., 
N.S., 377. 

76. R.I.—City of Providence v. 
Payne, 134 A 276. 47 R.I. 444. 

Implied power 

Where trustees have express pow¬ 
er to sell and convey property' held 
for the benefit of a perpetual trust, 
it has been held that they have im¬ 
plied power to execute an oil and gas 
lease.—HefCelfinger v. Scott, 47 P. 
2d 66, 142 Kan. 395. 

77. Pa. — Providence Proprietors' 
School Pund’s App., 2 Walk. 37. 

78. 111.—^Atty.-Gen. v. Newberry Li- 
brary, 37 N.E. 236, 150 111. 229. 

11 C.J. p 356 note 98. 

79. Mo.—Lackland v. Walker, 52 S. 
W. 414, 151 Mo. 210. 

80. Usual commission on. final pay- 
ment 

Trustees may charge usual com¬ 
mission allowed by statute on final 
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(2) Validity 

Whlle a sale made wlthout authopfty Is vold, In the 
absence of fraud, mismanagement, or incapacity, the 
courts are without authority to interfere with the ex- 
press power of the trustees to manage and sell the prop- 
erty. 

The managers and operators of the properties of 
a charitable trust have been held not precluded nor 
disqualified from purchasing such properties from 
the trustees but where a sale is made without au¬ 
thority, the deed is void and subject to cancella- 
tion, at least where the purchaser had notice of the 
lack of authority.S2 ^ny inquiry as to the trustees' 
good judgment in selling the trust property under 
power expressly conferred is barred if the statutory 
method of sale was followed and in the absence 

of fraud, mismanagement, or incapacity, the courts 
are without authority to interfere with the express 
power of the trustees to manage and sell the prop- 
erty.S^ Also, a sale will not be set aside in the ab¬ 
sence of a showing that the price is inadequate, or 
that ‘ a resale would probably resuit in a higher 
price.^5 

b. Mortgaging Property 

The power of the trustees to mortgage the propferty 
Is dependent on the trust instrument and if such power Is 
expressly denied, a court of equity has been held without 
power to authorize them to mortgage the property. 

While the trustees may not mortgage the trust 


§ 48 

property unless authorized so to do,^® this power 
may be implied from the wording of the trust in- 
strument.S7 However, a court of equity has been 
held without power to authorize a mortgage of the 
property contrary to the express terms of the 
trust,^^ notwithstanding conditions had so changed 
that it was necessary to mortgage the property to 
avoid a failure of the trust.^^ 

Where the trustees of a charitable trust are with¬ 
out authority to mortgage the trust property, the 
property cannot be sold on an execution issued on 
a judgment rendered in a proceeding for foreclosure 
of a mortgage given by them.90 

c. Loan or Investment of Punds 

The right or duty of the trustees to loan or Invest 
the trust funds is dependent, in the first instance, on the 
instrument creating the trust. 

The right or duty to invest or loan the trust 
funds is sometimes expressly regulated by the in¬ 
strument creating the trust.^1 Under a will declar- 
ing that certain stock should become a trust fund 
and part of it put aside and invested for a particular 
charity, it has been held that the trustee had a right 
to retain the fund in the form in which it was re- 
ceived in the absence of any reason to fear for the 
safety of the investment and wKere it is directed 
that the principal of the fund to arise shall be loan- 
ed only on real estate security, if that particular 


payment on selling portion of cor¬ 
pus of trust estate for erection of 
school buildings under trust—Smith 
V. Lymer, 29 Hawaii 169. 

81. Mo.—^Dickey v. Volker, 11 S.W. 
2d 278, 321 Mo. 235, 62 A.L.R. 858, 
certiorari denied 49 S.Ct. 252, 279 
tJ.S. 839, 73 L.Ed. 986. 

82. Fla.—Jordan v. Landis, on Be- 
half of State, and ex rei. Qoodwin, 
175 So. 241, 128 Fla. 604. 

Bona fide purchaser 
A person purchasing land from a 
trustee has been held not a bona fide 
purchaser where the instrument 
deeding the land to the trustee was 
sufficient to* put a prudent man on 
inquiry as to the validity of the con- 
veyance in trust.—Union Trust & 
Savings Bank of Pasadena v. Ish- 
kanian, 187 P. 757, 45 Cal.App. 347. 

83. S.C.—State ex rei. Daniel v. 
Strong, 192 S.E. 671, 185 S.C. 27. 

84. Mo.—^Dickey v. Volker, 11 S.W. 
2d 278, 321 Mo. 235, 62 A.L.R. 858, 
certiorari denied 49 S.Ct. 252, 279 
U.S. 839, 73 L.Ed. 986. 

Praud or mismanagement in sale not 
shown 

Mo.—^Dickey v. Volker, supra. 
Pumishing Information to hidder 
The trustees in their discretion. 


may limit the information to be fur- 
nished to prospective bidders, and 
that the trustees selling property of 
the trust referred inquiries of bid¬ 
ders to operators of the properties, 
who were also bidders, has been held 
not to warrant setting aside the 
sale, as there was no other source 
of information and there was no 
allegation that the information given 
was incorrect or misleading.—^Dickey 
V, Volker, supra. 

85. Mo.—^Dickey v. Volker, supra. 

86. N.C.—Shannonhouse v, Wolfe, 
133 S.E. 93, 191 N.C. 769. 

87. Fla.—^Montgomery v, Carlton, 
126 So. 135, 99 Fla. 152. 

Mortgage not authorized 
A provision giving the trustees 
“entire control, disposal, and man- 
agement” ha^ been held not to au¬ 
thorize the trustees to mortgage the 
property.—Shannonhouse v, Wolfe, 
133 S.E. 93. 191 N.C. 769. 

88. Ala.—Lovelace v. Marion Insti¬ 
tute, 110 So. 381, 215 Ala. 271. 

Ark.—^Atkinson v. Lyle, 85 S.W.2d 
715, 191 Ark, 61. 

89. Ark.—^Atkinson v. Lyle, supra. 

90. N.C.—Shannonhouse v. Wolfe, 
j 133 S.E. 93, 191 N.C. 769. 

1 11 C.J. p 356 note 97. 
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91. Mass.—Massachusetts Institute 
of Technology v. Attorney General, 
126 N.E. 521, 235 Mass. 288. 

Aetion, by majozity of trustees 
Mass.—City of Boston v. Curley, 177 
N.E. 567, 276 Mass. 549. 

Discharge from duty 
Where a will direets the trustees 
to invest and reinvest the fund until 
a certain time elapses or the fund 
reaches a certain amount, if the fund 
exceeded such amount when the will 
was prohated the trustees are dis- 
charged of any duty of investment 
and are required only to pay over 
the entire fund to the beneficiary.— 
Massachusetts Institute of Technol¬ 
ogy V. Attorney General, 126 N.E. 
521, 235 Mass. 288. 

Loan to benefleiaries 
Sometimes the instrument creating 
a charitable trust expressly confers 
power upon the trustee to loan with¬ 
out security any part of the income 
to those whom he deems to be bene- 
ficiaries within the scope of the 
trust.—Monroe County Baptist Home 
V. Gardner, 145 N.T.S. 275. 

92. Mass.—First Nat. Bank v. 
Truesdale Hospital, 192 N.E. 150, 
288 Mass. 35. 
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form of security fails or becomes unavailable, the 
trustees may be authorized to loan on other suffi¬ 
cient securities without impairment of the trust.^^ 
Also, where a bequest was made to a city on condi- 
tion that it pay interest at a certain per cent to the 
trustee for use for charitable purposes and interest 
at the rate specified cannot be obtained on invest- 
ments suitable for trust funds, the city is only re- 
quired to invest the fund in appropriate securities 
and pay over the income received.^^ 

The certificate of deposit, bond, or other invest- 
ment of a public charitable fund should indicate, so 
far as practicable, the legal owner, the trustee, and 
the trust^S 

The court will not assume that an investment or 
reinvestment of trust property or funds would be 
made in such a way as to violate the law;^® and 
a trustee is not personally liable for a mere error 


or mistake in judgment in the investment of trust 
funds.^*!^ , 

§ 49. Judicial Supervision and Administration 
in General 

Courts of equity exepcise an extensive supervisopy 
jurisdiction over charitable trusts to protect them and 
enforce thelr execution, but not to create, alter, or de- 
stroy them. 

While it has been stated that a court of equity 
never had visitatorial power,98 such courts have al- 
ways exercised an extensive jurisdiction over char¬ 
itable uses and trusts, not only to uphold them and 
to recognize their validity, as shown supra § 6, 
but also to protect them, prevent their misuse or 
abuse, and enforce their execution.^^ This juris¬ 
diction exists, although the instrument creating the 
trust does not expressly confer it;^ and sometimes 
the instrument does expressly or impliedly show an 


9®. Or.—^In re John, 47 P. 841, 60 
P. 226, 30 Or. 494, 530, 36 L.R.A. 
242. 

94. Mass.—^Attorney General v. City 
of Lowell, 141 N.B. 45. 246 Mass. 
312. 

95- Mass,—City of Boston v. Cur- 
ley, 177 N.E. 657, 276 Mass. 649. 

9©. Ky,—Goode’s Adm’r v. Goode, 
38 S,W.2d 691, 238 Ky. 620. 

97. Ark.—Graham Bros. Co. v, Gal- 
loway Woman’s College, 81 S.W. 
2d 837, 190 Ark. 692. 

Best judgment 

Every member of Corporation 
managing public charitable fund, be- 
ing charged with trustee’s obliga- 
tions, must exercise his best judg¬ 
ment regarding every investment.— 
City of Boston v. Curley, 177 N.E. 
657, 276 Mass. 549. 

Spreading investiuents 
Withdrawing almost four-fifths of 
a public charitable fund from a sin- 
gle investment to obtain a wider 
variety of stable investments has 
been held not beyond the power of 
trustees in accordance with the de- 
gree of care required of trustees.— 
City of Boston v. Curley, supra. 

98. N.Y.—In re Norton, 161 N.T.S. 
710, 97 Misc. 289. 

99- U.S.—Irwin v. Swinney, D.C. 
Mo., 45 F.2d 890. 

Ala.—State ex rei. Carmichael v. 
Bibb, 173 So. 74—^Lovelace v. Ma- 
rion Institute, 110 So. 381, 215 Ala. 
271. 

Ariz.—^Lowell v. Lowell, 240 P. 280, 
286, 29 Ariz. 138, citing Corpus 
Juris. 

Colo.—Haggin v. International Trust 
Co., 169 P. 138, 69 Colo. 136, L.R. 
A.1918B 710. 

Conn.—Newton v. Healy, 122 A. 664, 
100 Conn. 5. 


111.—Kerner v. Thompson, 6 N.E.2d 
131, 366 111. 149, reversingr 282 111. 
App. 403—^Hart v. Taylor, 133 N.E. 
857, 301 111. 344—Maguire v. City 
of Macomb, 127 N.E. 682, 293 111. 
441—^Northwestern University v. 
Wesley Memorial Hospital, 125 N. 
E. 13, 290 111. 205. 

lowa.—Curtis & Barker v. Central 
University of lowa, 176 N.W. 330, 
188 lowa 300. 

Ky.—^Martin v. Kentucky Christian 
Conference, 73 S.W.2d 849, 265 Ky. 
322. 

Me.—Snow v. President and Trustees 
of Bowdoin College, 175 A. 268, 
133 Me. 195—^Petition of Pierce, 84 
A. 1070, 109 Me. 609. 

Md,—^American Colonization Soc. v. 
Soulsby, 99 A. 944, 129 Md. 605, 
L.R.A.1917C 937. 

Mo.—^Burrier v. Jones, 92 S.W.2d 
885, 338 Mo. 679. 

Neb.—^Hobbs v. Board of Bducatioh 
of Northern Baptist .Convention, 
253 N.W. 627, 126 Neb. 416—Elliott 
v. Quinn, 189 N.W. 173, 109 Neb. 
6—Matteson v. Creighton Univer¬ 
sity, 179 N.W. 1009, 106 Neb. 219. 

I N.J.—Bible Readers' Aid Soc. of 
i Trenton v. Katzenbach, 128 A. 628, 

I 97 N.J.Eq. 416. 

N.T.—In re Norton, 161 N.T.S. 710, 
97 Misc. 289. 

Or.—State v. Toney, 17 P.2d 1105, 141 
Or. 406. 

Pa.—^In re Toneris Estate, 103 A. 541, 
260 Pa. 49. 

Wash.—^In re Hunter^s Estate, 265 P. 

466, 147 Wash. 216. 

11 C.J. p 356 note 11. 

Test for guldance of court, in 

passing on nature of permissible con- 
duct in which trustees of charitable 
trust may engage in course of ad- 
ministering trust, is objects sought 
to be promoted and reasonableness 
of means adopted for their most ef- 
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flcacious accomplishment.—^Ross v. 
Preeman, Del.Ch., 180 A. 627. 

Althougli couuty or muxiicipallty 
is trustee, equity has jurisdiction 
over the administration of the trust. 
lowa.—Chapman v. Newell, 125 N.W. 
324, 146 lowa 415. 

R.I.—City of Providence v- Payne, 
134 A. 276, 47 R.I. 444. 

BfiTect of change of form of property 
Where the form of trust property 
is legally changed, equity’s super- 
visory power of administration fol- 
lows it in its new form.—^Matteson 
V. Creighton University, 179 N.W. 
1009, 106 Neb. 219. 

Fersoual trusts 

If testator leaves his estate to 
charity generally, but authorizes his 
executor to determine for what char¬ 
itable purposes it shall be used and 
to select beneficiaries thereof, and 
the will contains no other definite 
manner of selection, the trust is a 
persona! one, and a' court of equity 
does not have jurisdiction to deter¬ 
mine the purpose or select beneficia¬ 
ries.—^Allred v. Beggs, 84 S.W.2d 223, 
125 Tex. 584, affirming Beggs v. All- 
red, Civ.App., 73 S.W.2d 599. 

Private trusts distiuguished 
Trustees of religious, charitable, 
or other public trusts have been held 
not required to make annual returns 
to the court of oudinary, under a 
statute which applies to trustees 
charged with the management of es- 
tates of which private individuals 
are the beneficiaries.—City of Way- 
cross V. Waycross Savings & Trust 
Co., 90 S.E. 382, 146 Ga. 68—Ford v. 
Thomas, 36 S.E. 841,, 111 Ga. 493. 

1. Ky.—^Jenkins v. Berry, 92 S.W. 
10. 122 Ky, 311, 28 Ky.L. 1224— 
Jenkins v. Berry, 83 S.W. 694, 119 
Ky. 360, 26 Ky.L. 1141. 
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intent to vest a supervisory power over the man- 
agement and control of the trust property in a court 
of equitable jurisdiction,^ and in some States the 
jurisdiction is expressly conferred, or at least re- 
stored, by statute.^ The court, in all of its doings, 
represents the persons, institutions, and classes who 
are to be benefited,^ and this jurisdiction over char- 
ities extends to such as are founded or supported 
by voluntary contributions or subscriptions when 
there is property impressed with a charitable trust,^ 
notwithstanding some contributions were made by 
citizens of other States.® 

The supervisory power of courts of equity often 
enables them to control the trustees in the direc- 
tion and management of the trust, but they have no 
authority to interfere with the just^exercise of the 
trustees' powers and duties.*^ In other words, while 
the ultimate control rests in the court,® yet a char¬ 
itable trust will not be interfered with v^ile the 


§ 49 

trust estate is being managed according to the don- 
or's intention.^ Thus, while equity will compel the 
trustees to exercise their discretion,^® and will de¬ 
cide, as a question of fact, whether the trustees have 
reasonably . and fairly exercised their discretion,ii 
where such discretion is being fairly and hohestly 
exercised the court will not qontrol or interfere 
with it,i® nor substitute its own discretion for that 
of the trustees.^® 

This jurisdiction includes power to construe the 
trust jnstrument,!^ to remove or to suspend an un- 
faithful trustee,!® to correct irregularities in ad- 
ministration,^® to restrain a contemplated. breaoh 
of trust or abuse of power by the trustee,!^' to 
protect the trust property from loss or diversion,!® 
to give directions for the future administration of 
the trust,to instruet the trustees in case of doubt 
as to their powers and duties,^® and, as shown su¬ 
pra § 48, to order a sale of the trust property. 


2. Ky.—Ellerherst v. Pythian, 63 S. 
W. 37, 110 Ky. 923, 23 Ky.L. 354. 

11 C.J. p 357 note 13. 

3. Pa.—^Wilson v. Board of Direc¬ 
tore of City Trusts, 188 A. 588, 324 
Pa. 545. 

11 C.J. p 357 note 14. 

OrphaHs’ court 

Orphans’ court has broad visita- 
torial and supervisory powers of 
Commonwealth in exercise of its 
power to surchargre testamentary 
trustees for dereliction in office, par- 
ticularly where charitable uses or 
beauests are involved, and the act 
requiring reports to city council by 
board of directors of City trusts did 
not divest orphans’ court of its con¬ 
trol of trust estates created by will. 
—Wilson V. Board of Directors of 
City Trusts, supra. 

4. Ind.—Grimes v. Harmon, 35 Ind. 
198, 9 Am.R. 690. 

11 C.J. p 357 note 22. 

6. N.J.—Bible Readers’ Aid Soc. of 
Trenton v. Katzenbach, 128 A. 628, 
97 N.J.Eq. 416. 

6. 111.—^Kerner v. Thompson, 6 N.E. 
2d 131, 365 111. 149, reversing 282 
IlhApp. 403. 

7. Ga.—Murrell v. Horton, 155 S.E. 
337, 171 Ga. 344. 

11 C.J. p 357 note 23. 

8. lowa.—In re Cleven, 142 N.W. 
986, 161 lowa 289. 

9. N.J.—Smith v. Pond, 107 A. 800, 
90 N.J.Eq. 445, reversed on other 
grounds 111 A. 164, 92 N.J.Eq. 211. 

10. N.J.—Smith V. Pond, supra. 

111.—^Maguire v. City of Ma- 
comb, 127 N.E. 682, 293 111. 441. 
^1 C.J. p 357 n ote 25. 

^ 12. Ala.—Lovelace v. Marion Insti¬ 


tute, 110 So. 381, 382, 215 Ala. 271, 
citing Corpus 0'uris. 

Conn.—^Healy v. Loomis Institute, 
128 A. 774, 102 Conn. 410. 

Me.—Bancroft v. Maine Sanatorium 
Ass’n, 109 A. 585, 119 Me. 56. 
Mich.—In re DeBancourfs Estate, 
272 N.W. 891, 279 Mich. 518, 110 
A.L.R. 1346. 

Ohio.—^Carrel v. State, 11 Ohio App. 
281. 

Tenn. — Vanderbilt tJniversity v. 
^"Mitchell, 36 S.W.2d 83, 162 Tenn. 
217. 

11 C.J. p 357 note 27. 

Fairly exercised 

Circumstances justified trustee in 
making costs to Georgia students at- 
tending Vanderbilt TJniversity as low 
as costs in Georgia universities, be- 
sides making loans.—Vanderbilt Uni- 
versity v. Mitchell, supra. 

la Mo.—Sandusky v. Sandusky, 177 

S.W. 390, 265 Mo. 219. 

14. R.I.—Town of South Kingstown 
V. Wakefield Trust Co., 134 A. 815, 
47 R.I. 27, 48 A,L.R. 1122. 

11 C.J. p 357 note 15. 

Certifyiug to supreme court 
Superior court had no jurisdiction 
to enter final decree construing char¬ 
itable trust deed without certifying 
proceedings to supreme court, where 
so required by statute.—Town of 
South Kingstown v. Wakefield Trust 
Co., supra. 

15. Ala.—State ex rei. Carmichael v. 
Bibb, 173 So, 74. 

Pa.—^Wilson v. Board of Directors of 
City Trusts, 188 A. 588, 324 Pa. 
545. 

11 C.J. p 357 note 16. 

16. D.C.—Washington Loan & Trust 
Co. V. Hammond, 278 P. 569, 61 
App.D.C. 260. 

Md.—^American Colonization Soc. v. 

509 


Soulshy, 99 A. 944, 129 Md. 605, 
L.R.A.1917C 937. 

11 C.J. p 357 note 17. 

17. Ala.—State ex rei. Carmichael 

V. Bibb, 173 So. 74. 

Conn.—Healy v. Loomis Institute, 

128 A. 774, 102 Conn. 410._ 

11 C.J. p 357 note 18. 

18. Pa.—Seitzinger v. Becker, 101 A. 
650, 257 Pa. 264. 

11 C.J. p 357 note 19. 

19. R.I.—^Taylor v. Salvation Army, 
142 A. 335, 49 R.I. 316. 

11 C.J. p 367 note 20. 

Vacatiug former dec 2 ^ee 
That court of equity Instructed 
trustee as to administration of char¬ 
itable trust does not prevent it from 
vacating decree, if not acted on, and 
entering a new one with other in- 
structions, and decree never acted 
on, where change of circumstances 
made compliance undesirable, should 
be vacated.—^Town of South Kings¬ 
town V. Wakefield Trust Co., 134 A. 
815, 47 R.I. 27, 48 A.L.R. 1122. 

20. Conn.—^Newton v. Healy, 122 A. 
654, 100 Conn. 5. 

Ky.—Goode’s Adm'r v. Goode, 38 S. 

W. 2d 691, 238 Ky. 620. 

Mass.—Crawford v. Nies, 113 N.E. 

408, 224 Mass. 474. 

N.T.—In re Harrington’s Will, 276 
N.Y.S. 868, 243 App.Div. 235, ad- 
hered to 281 N.Y.S. 93, 245 App. 
Div. 262. 

R.I.—Taylor v. Salvation Army, 142 
A. 335, 49 R.L 316. 

11 C.J. p 357 note 21. 

Trustee may ask court for ixistruc- 
tious 

When in doubt as to his powers or 
duties, a trustee may ask the court 
for instructions. 

Me.—Snow v. President and Trustees 
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However, the jurisdiction of a court of equity or 
chancery is not so extensive as to authorize its in- 
terference in ali cases.^i Its jurisdiction is not to 
create or to alter the trust,^^ or to destroy the 
trust,23 or to sanction a diversion of any portion of 
the trust estate,^^ but its powers are confined to the 
mere execution of the trust, to secure the faithful 
application of the fund or property to the use and 
object indicated in the deed or will, or, in other 
words, to carry out the intention of the grantor or 
testator as thus expressed.25 

There is a wide distinction between a gift to a 
charity and a gift to a trustee to be applied to a 
charity, as in the former instance ali that is neces- 
sary to be done is for the court to award the fund 
to the particular charity, the action of the court in 
this respect being ministerial only; whereas in a 
gift to a trustee to be applied to a charity, the 
court has jurisdiction over the trustee, as it has over 
all trustees, to see that he does not commit a breach 
of his trust or apply the fund in bad faith or to 
purposes that are not charitable.26 Also, a scheme 
of charity is to be distinguished from a scheme or 
plan for administering it; in the former, while the 
courts may be expressly or impliedly empowered by 
the donor to direct the particular manner of carry- 
ing out the scheme, they cannot infringe upon, 
change, or modify the nature of the charity as es- 
tablished by the donor.^T Thus, if the donor or the 
trustee, where the latter is so authorized, does not 
frame a scheme for the administration or distribu- 
tion of the trust, a scheme for administration will 
be devised by the court.^^ 


Reviewing exerdse of visUaiorial powers. The 
duty of the courts touching the determination by 
visitors acting within their general jurisdiction is 
to interpose to prevent action contrary to law in 
the administration of the trust. Generally, where 
a visitor has given a decision within his powers, it 
is final and not subject to reexamination at law or 
in equity, and the ordinary exercise of visitatorial 
powers, if founded on any evidence, is not reviewed 
by the courts.^^ 

Administration by court. It is held that, where 
a trustee is not appointed by the testator, and the 
will does not declare the manner in which the char- 
itable devise is to be made effectual, equity will not 
administer the trust but that, where the trustees 
of a church fail to administer a fund created for 
the purpose of taking care of the poor of the 
church, the court will take charge of the fund un- 
til such time as it is evident that the higher author- 
ities of the church will take charge of and properly 
administer it.^i On the death of the trustee under 
a valid charitable trust, the execution of the trust 
is devolved on the supreme court under some stat- 
utes;32 and on the resignation of a testamentary 
trustee having a personal power of appointment to 
designate a beneficiary, such power of appointment 
has been held to pass to the supreme court.^^ 

§ 50, Variation from Original Plan or Pur¬ 
pose 

A court of equity, under its general Jurisdiction, has 
the power to vary the precise terms of a charitable trust 
when necessary, and this power has sometimes been 
cailed the rule or doctrine of approximation. 


of Bowdoin College, 175 A. 268, 133 
Me. 195. 

Mass.—^Kirwin v. Attorney General, 
175 N.E. 164, 275 Mass. 34. 

21. Ala.—^Houston v. Howze, 50 So. 
266, 162 Ala. 500. 

N.J.—^Atty.-Gen. v. Moore, 19 N.J. 
Eql. 503,. 

Trivlal matters 

Even as to charities, equity will 
not, in the absence of bad faith, nec- 
essarily interfere in trivial matters. 
—^Woodbury v. Portl£|,nd Mar. Soc., 37 
A. 323, 90 Me. 17. 

22. Ala.—Lovelace v. Marion Insti¬ 
tute. 110 So. 381, 215 Ala. 271. 

Ark.—Union Nat. Bank v. Kirby, 72 
S.W.2d 229, 189 Ark. 369. 

Miss.—^National Bank of Greece v. 
Savarika, 148 So. 649, 167 Miss. 
571. 

11 C.J. p 367 note 31. 

23. Mass.—Congregational Church 

Union of Boston and Vicinity v. 
Attorney General, 194 N.E. 820, 
290 Mass. 1. 


24. Ark.—^Union Nat. Bank v. Kirby, 
72 S.W.2d 229, 189 Ark. 369. 

25, Ind.—Grimes v. Harmon, 35 Ind. 
198, 9 Am.R. 690. 

Mo.—Crow V. Clay County, 95 S.W. 
369, 196 Mo. 234. 

2G. Pa.—^Unruh’s Est., 93 A. 1000, 
248 Pa. 185. 

Tenn.—^Milligan v. Greeneville Col¬ 
lege, 2 S.W.2d 90, 156 Tenn. 495. 

11 C.J. p 357 note 34. 

27. Mo.—^Lackland v. Walker, 52 S. 

W. 414, 151 Mo. 210. 

11 C.J. p 358 note 35. 

23. Mass.—Kirwin v. Attorney Gen¬ 
eral, 175 N.E. 164, 275 Mass. 34— 
McElwain v. Allen, 134 N.E. 620, 
241 Mass. 112. 

Probate judge could order distri- 
bution of charitable trust fund ac- 
cording to scheme he adopted, if last 
surviving trustee and administrator 
had no right to vest fund.—^Kirwin 
V. Attorney General, 175 N.E. 164, 
275 Mass. 34. 

Heir’s administrator, who was held 
not to have right in charitable trust 
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fund, had no standing to object to 

distributees. — Kirwin v. Attorney 

General, supra. 

29. Mass. — Trustees of Andover 
Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

33. S.C. — Dye v. Beaver Creek 
Church, 26 S.E. 717, 48 S.C. 444, 59 
Am.S.R. 724. 

31. La.—^Von Hoven v. New Orleans 
Immanuel Presb. Church, 32 So. 
389, 108 La. ,274. 

32. N.T.—^In re Harrington*s Will, 
281 N.Y.S. 93, 245 App.Div. 252; 
adhering to 276 N.Y.S. 868, 243 
App.Div. 235 — In re 01mstead’s 
Will, 226 N.Y.S. 637, 131 Misc. 238 
—In re Merritt's Will, 209 N.Y.S. 
243, 124 Misc. 709—In re Welch, 
172 N.Y.S. 349, 106 Misc. 27—In 
re Trustees of Sustentation Fund 
of Reformed Episcopal Church, 163 
N.Y.S. 1042, 98 Misc. 146. 

11 C.J. p 358 note 39. 

33. N.Y.—In re Grueby's Bstate, 232 
N.Y.S. 424, 133 Misc. 248. 
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Under the general jurisdiction of a court of chan- 
cery to administer the estate of a charity, it has 
power to vary the precise terms of a charitable trust 
when necessary.34 It is a natural and necessary 
branch of the jurisdiction over charitable trusts 
that the means or details prescribed for their ad- 
ministration should be subject to be molded so as to 
meet any exigency which may be disclosed by a 
change of circumstances, and to relieve the trust 
from a condition which imperiis or endangers the 
charity itself or the funds provided for its endow- 
ment and maintenance.^^ 

This power to vary the details of administration 
is sometimes cailed the equitable doctrine of ap- 
proximation,^® and as such is not confined to the 
administration of charities, but is an essential ele- 
ment of equity jurisprudence.37 While the doc¬ 
trine of approximation has been held not to take 
the place of, nor to be the same as, the cy pres doc¬ 
trine,the doctrine of cy pres as modified and ap- 
plied generally in the United States has also been 
cailed the doctrine of approximation, as shown in¬ 
fra § 52. The doctrine of approximation is in the 
nature of a judicial construction of the trust as in- 
tended by the grantor when considered in the light 
of changed conditions,^^ but the possibility of a use 
of the property merely approximating the use in- 
tended by the grant will not save the trust.^® Also, 
the impossibility of using trust property as directed 

34. Ala.—^Dunn v. Ellisor, 141 So. 

700, 225 Ala. 15 — Lovelace v. 

Marion Institute, 110 So. 381, 382, 

215 Ala. 271, quoting Corpus Juris. 

Cal.—0’Hara v. Grand Lodge, I. O. 

G. T. of State of California, 2 P. 

2d 21. 213 Cal. 131. 

Conn.—^Newton v. Healy, 122 A. 654, 

100 Conn. 6. 

111,—Trustees of Rush Medical Col- 
lege V. University of Chicago, 143 
N.B. 434, 312 111. 109. 

N.H.—Gagnon v. Wellman, 99 A. 786, 

78 N.H. 327. 

Pa.—^In re Toneris Estate, 103 A. 

541, 260 Pa. 49. 

11 C.J. p 358 note 40. 

cSeudiug fuud to adjaceut couuty 
When in the opinion of the court 
the interest of any trust for charita¬ 
ble uses can he promoted by sending 
fund into an adjacent county, courts 
haye ample power to do so, unless 
it is expressly or impliedly forbidden 
by the donor or testator.—^In re Ton- 
er’s Estate, supra. 

l^ecessity 

Consideration of extension to stu- 
dents from other States of trust cre- 
ated to assist Georgia students was 
held not justified until trustee's full 
discretion with respect to assisting 
Georgia students was exercised and 


§ 51 

has been held not to empower the court to change 
the beneficiaries,^^ and the court cannot devote any 
portion of a fund, dedicated to a charitable use, to 
an object not contemplated by the donor.'^^ 

The jurisdiction merely ‘*to vary the details of 
administration” is said to be more liberally exer- 
cised,43 and perhaps to be more firmly established 
and more widely recognized than is that which is 
usually cailed the cy pres power of the court.^^ 
However, it is difficult to distinguish many appli- 
cations of the cy pres doctrine from an exercise of 
the. power to vary the details of administration. 

§ 51. -Prerogative Power 

The prerogative power by which the king Controls 
and carries into effect donations in which no definite 
charities are expressed or no trustees appointed has 
never been recognized as belonging to courts of equity 
in the United States. 

The prerogative power over charities is that by 
which the king, in consequence of his position as 
parens patriae, in the absence of trustees or of per- 
sons having power of appointment, Controls and 
carries into effect donations in which no definite 
charities are expressed as the objects of the testa¬ 
tores bounty and no specific charitable purposes 
enumerated, but in which the gift is to charity in 
general. This power is executed by the lord chan- 
cellor, as keeper of the soverelgn^s conscience, un¬ 
der the sign manual of the crown.45 This power is 

entirely different—-Kational Bank of 
Greece v. Savarika, 148 So. 649, 167 
Miss. 571. 

39- Ala.—^Dunn v. Ellisor, 141 So. 
700, 226 Ala. 15. 

40- Ala.—King v. Banks, 124 So. 
871, 220 Ala. 274. 

41- Ala.—King v. Banks, supra. 

S.C.—City of Columbia v. Monteith, 

137 S.B. 727, 139 S.C. 262. 

42- S.C.—City of Columbia v. Mon¬ 
teith, supra. 

Use in aid of public schools 
Where will devised property for 
industrial school for children of in¬ 
digent white persons for training for 
domestic Service, use of property in 
aid of Public schools was unauthor- 
ized.—City of Columbia v. Monteith, 
supra. 

43- Mass.—^Jackson v. Phillips, 14 
Allen 539. 

Mo.—Lackland v. Walker, 52 S.W. 
414, 151 Mo.’ 210. 

44- Mo.—^Lackland v. Walker, supra» 

45- Neb.—^Hobbs v. Board of Educa- 
tion of Northern Baptist Conven- 
tion, 253 N.W. 627, 126 Neb. 416. 

Pa.—^In re Scotfs Estate, 28 Pa.Dist. 
292. 

11 C.J. P 358 note 45. 


found unavailing.—Vanderbilt ‘Dni- 
versity v. Mltchell, 36 S.W.2d 83, 
162 Tenn. 217. 

35. Ala.—^Lovelace v. Marion Insti¬ 
tute, 110 So. 381, 215 Ala. 271. 

Conn.—Newton v. Healy, 122 A. 654, 
100 Conn. 6. 

Me.—Stevens v. Smith, 183 A. 344, 
134 Me. 175. 

Miss.—^National Bank of Greece v. 
Savarika, 148 So. 649, 654, 167 
Miss. 671, quoting Corpus Juris. 
N.J.—In re Toung Women’s. Chris- 
tian Ass’n of New Tork City, 126 
A. 610, 96 N.J.Eq. 568. 

11 C.J. p 358 note 41. 

36. Ala.—^Lovelace v. Marion Insti¬ 
tute, 110 So. 381, 215 Ala. 271. 

Miss.—^National Bank of Greece v. 
Savarika, 148 So. 649, 167 Miss, 
571. 

37. Pa.—Hughes v. Smith, 17 Pa. 
Dist. & Co. 133—^In re Kalbach*s 
Estate, 10 Pa.Dist. & Co. 195. 

11 C.J. p 360 note 59. 

38. Ala.—^Dunn v. Ellisor, 141 So. 
700, 225 Ala. 15. 

Furpose and appUcatibn entirely dif¬ 
ferent 

The purpose and the application 
of the cy pres doctrine and the equi¬ 
table doctrine of approximation are 
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generally referred to by the courts as part of the 
■cy pres power, although it is distinet from the ju- 
dicial part of it which is adopted and administered 
by the courts of equity in the United States,^® and 
this ultra-judicial function has never been recogniz- 
ed as belonging to courts of equity in the United 
States, unless expressly delegated to them by the 
legislature, the power lying, if anywhere, with the 
legislatures or the people, as succeeding to the 
rights of the king as parens patrise.^7 

§ 52. - Cy Pres Power as Judicial Func¬ 

tion 

a. Definition and nature 

b. Adoption or rejection of doctrine 

c. Application and limitation of doctrine 

a. Befinition and Nature 

Cy pres means *‘as near to,” and the doctrine Is one 
of construction, the reason or basis thereof being to 
permit the main purpose of the donor of a charitable 
trust to be carrled out as nearly as may be where it 
cannot be done to the letter. 

Cy pres has been defined or translated as mean- 


ing '^as near as may be,”^^ and literally it means 
“as near to.”^^ 

The doctrine of cy pres is the doctrine of near- 
ness or approximation,50 and, as modified and ap- 
plied by some courts in the United States, has been 
called the doctrine of approximation,^! although in 
some jurisdictions, as shown supra § 50, the doc¬ 
trine of approximation has been held not to take the 
place of, nor to be the same as, the cy pres doc¬ 
trine. However, the equity doctrine of approxi¬ 
mation and that of cy pres are both said to be in 
reality judicial’ principies of construction and not 
of administration,52 the construction not being the 
resuit of an arbitrary power exefeised in disregard 
of the donor^s wishes for the public benefit, but be¬ 
ing based on a judicial’finding of his intention as 
applied to new conditions.^^ The meaning of the 
doctrine of cy pres is that when a definite function 
or duty is to be performed, and it cannot be done 
in exact conformity with the scheme of the person 
or persons who have provided for it, it must be per¬ 
formed with as close approximation to that scheme 
as reasonably practicable; and so, of course, it 
must be enforced,^^ and the reason or basis for 


Two classes 

The Principal, if not the only, cas¬ 
es in which the disposition of a char- 
ity is held or declared to be in the 
Crown by sign manual are of two 
classes: The first, of beq.uests to 
particular uses charitable in their 
nature, but illegral, as for a form of 
religion not tolerated by law; and 
the second, of gifts of property to 
charity generally, without any trust 
interposed, and in which either no 
appointment is provided for, or the 
power of appointment is delegated to 
persons who die without exercising 
it. 

lowa.—^Klumpert v. Vrieland, 121 N. 

W. 34, 142 lowa 434. 

Mass.—^Jackson v. Phillips, 96 Mass. 
539. 

Mo.—Crow V. Clay County, 95 S.W. 
369, 196 Mo. 234. 

N.Y.—Loch V. Mayer, 100 N.Y.S. 837, 
50 Misc. 442. 

4B. Neb.—^Hobbs v. Board of Educa- 
tion of Northern Baptist Conven- 
tion, 253 N.W. 627, 126 Neb. 416. 

47. IT.S.—Schell v. Leander Clark 
College, D.C.Iowa, 10 F.2d 542. 
Ky.—^Adams v. Bohon, 195 S.W. 156, 
176 Ky. 66. 

Pa.—^In re Scotfs Estate, 28 Pa.Dist. 
292. 

Tex.—^Allred v. Beggs, 84 S.W.2d 
223, 125 Tex. 584, affirming Beggs 
V. Allred, Civ.App., 73 S.W.2d 599. 
Wash.—Reagh v. Dickey, 48 P.2d 941, 
183 Wash. 564—Chellew v. White, 
221 P. 3, 127 Wash. 382. 


Wis.—In re Lotfs Will, 214 N.W. 

391, 193 Wis. 409. 

11 O.J. p 358 note 49. 

In Tennessee no official has been 
intrusted with the authority and du- 
ties of parens patrise to represent 
the unascertained beneficiaries of a 
charitable trust.—^Ewell v. Sneed, 191 
S.W. 131, 136 Tenn. 602, 5 A.L.R. 303. 
Statutory adoption 
Ky.St. § 317, regulating charitable 
trusts, is liberally construed by the 
courts to carry out, if possible, the j 
charitable purposes of the donor of 
the trust, and no such trust will be 
permitted to fail for want of a trus- 
tee, but it is not construed so lib¬ 
erally as to adopt the cy pres doc¬ 
trine, under which the trust can be 
extended for a charitable purpose, 
although no specifle one was express¬ 
ly named,—State Bank & Trust Co. 
V. Patridge, 248 S.W. 1056, 198 Ky, 
403. 

48. lowa.—^Hodge v. Wellman, 179 
N.W. 534, 191 lowa 877. 

N.J.—Grane v. Morristown School 
Foundation, 187 A. 632, 120 N.J.Bq. 
583. 

49. Mo.—^Thatcher v. Lewis, 76 S.W. 
2d 677, 335 Mo. 1130. 

Pa.—^In re Trexler Orphans* Home, 
19 Pa.Dist. & Co. 231. 

17 C.J. p 695 note 6. 

50. Ark.—State ex rei. Atty. Gen. v. 
Van Buren School Dist. No. 42, 89 
S.W.2d 605, 191 Ark. 1096. 

N.J.—Crane v. Morristown School 
Foundation, 187 A. 632, 120 N.J.Bq. 
583. 


51. Conn.—Newton v. Healy, 122 A. 
654, 100 Conn. 5. 

Pa.—Hughes v. Smith, 17 Da.Dist. & 
Co. 133—In re Kalbach's Estate, 
10 Pa.Dist. & Co. 195. 

11 C.J. p 360 note 58. 

52. Ala.—Lovelace v. Marion Insti¬ 
tute, 110 So. 381, 215 Ala.'271. 

Ark.—State ex rei. Atty. Gen. v. Van 
Buren School Dist. No. 42, 89 S. 
W.2d 605, 191 Ark. 1096. 
lowa.—^Hodge v. Wellman, 179 N.W. 
534, 191 lowa 877. 

Me.—Stevens v. Smith, 183 A. 344, 
134 Me. 176. 

Pa.—^In re Kalbach’s Estate, 10 Pa. 

Dist. & Co. 195. 

11 C.J. p 360 note 61. 

53. Ala.—^Lovelace v. Marion Insti¬ 
tute, 110 So. 381, 382, 215 Ala. 271, 
citing Corpus Juris. 

N.Y.—^In re Walter’s Estate, 269 N.Y. 
S. 402, 150 Misc. 512—Camp v. 
Presbyterian Soc. of Sackets Har- 
bor, 173 N.Y.S. 581, 105 Misc. 

Pa.—In re Trexler Orphans’ Home, 
19 Pa.Dist. & Co, 231—In re Kal- 
bach’s Estate, 10 Pa.Dist. & Co. 
195. 

11 C.J. p 360 note 62. 

54. Pa.—In re Curran’s Estate, 165 
A. 842, 3i0 Pa. 434—^In re Trexler 
Orphans' Home, 19 Pa.Dist. & Co. 
231—Hughes v. Smith, 17 Pa.Dist. 
& Co. 133—^In re Kalbach's Estate, 
10 Pa.Dist. & Co. 195—In re Beck- 
er’s Estate, 28 Pa.Dist. 695—In re 
Scott's Estate, 28 Pa.Dist. 292. 

11 C.J. p 359 note 54 [c3 (2)—17 C. 
J. p 695 note 6. 
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the doctrine is to permit the main purpose of the 
donor of a charitable trust to be carried out as 
nearly as possible where it cannot be done to the 
letter.55 

b. Adoption or Rejection of Doctrine 

While rejected in a few jurisdictions, the cy pres 
doctrine or a similar doctrine is adopted in most juris¬ 
dictions. 

While, as has been seen supra § 51, the cy pres 
doctrine, in so far as it comprehends the exercise 
of the prerogative power, has not been adopted 


in the United States, so far, however, as the doc¬ 
trine of the cy pres application of charitable trusts 
is a branch of the general equitable powers of a 
court of chancery, independent of the prerogative 
power of the crown, it has been extensively rec- 
ognized, adopted, and applied^® with whatever lim- 
itations prevail in the particular jurisdiction.®'^ In 
a few jurisdictions the doctrine is wholly reject¬ 
ed and in some States the doctrine, or a part 
thereof, or at least a similar doctrine, has been 
adopted or recognized by legislation.^^ 


Other statements 

(1) The cy pres rule or doctrine is 
thls: Where a testator in his will 
evidences a generai intention to be 
executed in a prescrihed manner, if 
such intention cannot be executed in 
accordance with the terms of the 
will it may be done with as cloee 
proximity to the ternis of the will 
as is reasonably possible.—Sheldon 
V. Powell, 128 So. 258, 99 Fla. 782. 

(2) The rule relating to the cy 
pres doctrine is as follows: Where 
the literal execution of the trusts 
of a charitable gift is inexpedient or 
impracticable a court of equity will 
execute them, as nearly as it can, ac- 
cording to the original plan. The 
general principle on which the court 
acts is that, if the testator has man- 
ifested a general intention to give to 
charity, the failure of the particular 
mode in which the charity is to be 
executed shall not destroy the char¬ 
ity; but, if the substantial intention 
is charity, the law will substitute 
another mode of devoting the proper- 
ty to charitable purposes, although 
the formal intention as to the mode 
cannot be accomplished.—^Allen v. 
City of Bellefontaine, 191 N.E. 896, 
47 Ohio App. 359. 

55. 111.—^Bruce v. Maxwell, 143 N. 
E. 82, 311 111. 479. 

Mo.—Thatcher v. Lewis, 76 S.W.2d 
677, 335 Mo. 1130. 

56. U.S.—Schell v. Leander Clark 
College, D.C.Iowa, 10 F.2d 542. 

Ark.—State ex rei. Atty. Gen. v. Van 
Buren School Dist. No. 42, 89 S.W. 
2d 605, 191 Ark. 1096. 

Conn.—First Congregational Soc. of 
Bridgeport v. City of Bridgeport, 
121 A. 77, 99 Conn. 22. 

Fla.—Sheldon v. Powell, 128 So. 258, 
99 Fla. 782, 

111.—Bruce v. Maxwell, 143 N.E. 82. 
311 111. 479—Jansen v. Godair, 127 
N.E, 97, 292 111. 364. 

Ind.—Reasoner v. Herman, 134 N.E. 
276, 191 Ind. 642. 

lowa.—Hodge v. Wellman, 179 N.W. 

534, 191 lowa 877, . 

Me.—Snow v. President and Trustees 
of Bowdoin College, 175 A. 268, 133 
Me. 195. 

Mass.—In re Opinion of the Justices, 
131 N.E. 31, 237 Mass. 613. 

14 c.j.s.-sa 


Mo.—Mott V. Morris, 155 S.W. 434, 
249 Mo. 137. 

Neb.—Hobbs v. Board of Education 
of Northern Baptist Convention, 
253 N.W. 627, 126 Neb. 416. 

N.H.—Drury v. Sleeper, 146 A. 645, 
84 N.H. 98. 

N.J.—Crane v. Morris town School 
Foundation, 187 A. 632, 120 N.J.Eq. 
583—Patton v. Pierce, 169 A. 284, 
114 N.J.Eq. 548—Imbrie v. Steen, 
124 A. 155, 96 N.J.Eq. 190—Smith 
V. Pond, 107 A. 800, 90 N.J.Eq. 445, 
reversed on other grounds 111 A. 
154, 92 N.J.Eq. 211. 

Pa.—In re Morris’ Estate, 19 Pa.Dist. 
& Co. 420—In re Garrison’s Estate, 
17 Pa.Dist. & Co. 272—In re Mc- 
Mullen’s Estate, 2 Pa.Dist. & Co. 
720—In re McCully's Estate, 30 Pa. 
Dist. 257—In re Becker’s Estate, 
28 Pa.Dist, 695—In re Scotfs Es¬ 
tate, 28 Pa.Dist. 292. 

R.I.—City of Providence v. Payne, 
134 A. 276, 47 R.I. 444. 

Tex.—Women’s Christian Temper- 
ance Union of EI Paso v. Cooley, 
Civ.App., 25 S.W.2d 171, error re- 
fused. 

Wis.—^First Wisconsin Trust Co. v. 
Board of Trustees of Racine Col¬ 
lege, 272 N.W. 464. 

11 C.J. p 359 note 53. 

Court as parens patris» 

Where object of public charity 
fails, equity courts act at instance 
of state or national government as 
parens patriae.—Schell v. Leander 
Clark College, D.C.Iowa, 19 F.2d 542. 

JnrisdictioxL of particular courts 

(1) Orphans* court has equitable 
power to apply doctrine of cy pres. 
—In re Neely’s Estate, 88 Pa.Super. 
372, afflrmed 135 A. 540, 288 Pa. 130. 

(2) The superior court has exclu- 
sive original jurisdiction in deter- 
mining the application of the cy pres 
doctrine in administering a trust.— 
City of Newport v. Sisson, 155 A. 
576, 51 R.I. 481—Rhode Island Hos- 
pital Trust Co. v. Williams, 148 A. 
189, 50 R.I. 385, 74 A.L.R. 664—Gard- 
ner v. Sisson, 144 A, 669, 49 R.!. 504. 

57. N.J.—^MacKenzie v. Jersey City 
Presbytery, 61 A. 1027, 67 N.J.Eq. 
652, 676, 3 L.RA.,N.S., 227. 

11 C.J. p 359 note 54. 

Limitations on application of doc- 
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trine see infra subdivision c of 
this section. 

58. Ala.—^Dunn v. Ellisor, 141 So. 
700, 225 Ala. 15—King v. Banks, 
124 So. 871, 220 Ala. 274—Lovelace 
V. Marion Institute, 110 So. 381, 
215 Ala. 271—^Trustees of Cumber- 
land University v. Caldwell, 84 So. 
846, 203 Ala. 590. 

Del.—^Murphy v. McBride, 130 A. 283, 
14 DeLCh. 457, affirming McBride 
V. Murphy, 124 A. 798, 14 Del.Ch. 
242. 

D.C.—Graff v. Wallace, 32 P.2d 960, 
59 App.D.C. 64, certiorari denied 50 
S.Ct. 32, 280 U.S. 579, 74 L.Ed. 629. 
Miss.—^National Bank of Greece v. 
Savarika, 148 So. 649, 167 Miss. 
671. 

N.C.—Thomas v. Clay, 122 S.B. 852, 
187 N.C. 778—Wachovia Banking & 
Trust Co. V. Ogbum, 107 S.E. 238, 
181 N.C. 324. 

11 C.J. p 360 note 55. 

Doctrine of approximation see supra 
§ 50. 

m DOcuislana, the application of 
the funds of a charitable trust to the 
use approximating most nearly the 
one for which the fund was created 
is a function of the legislature.—Cox 
V. Gretna Academy, 76 So. 177, 141 
. La. 1001. 

Statute relating to sale of land . 
held under trust deed in specific in- 
stances was held not to establish cy 
pres doctrine.—King v. Banks, 124 
So. 871, 220 Ala. 274. 

59. Minn.—In re Peterson's Estate, 
277 N.W. 529. 

11 C.J. p 360 note 56. 

Iu Couuecticut 

(1) While the cy pres doctrine 
was recognized by statute in the 
case of trusts created by deed, it 
was held not applicable to trusts 
created by will.—^White v. Fisk, 22 
Conn. 31—11 C.J. p 360 note 56 [bj. 

(2> However, in a later case it 
was said that there can be no reason 
for its application to deeds, and not 
to wills.—First Congregational Soc. 
of Bridgeport v. City of Bridgeport, 
121 A. 77, 99 Conn. 22. 

In, New Tork 

(1) By K1893 c 701 as amended by 
L.19ai c 291, the doctrine of cy 
i pres is applicable.^—Camp v. Pres- 
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c* Application and Limitation of Doctrine 

The cy pres doctrine is properly appiied where there 
is a general charitable purpose, but a literai compliance 
with the terms of the trust becomes impossible or im- 
practicable» in which case the court directs the adminis- 
tration of the trust as nearly as possible in conformity 
with the intention of the donor or testator. 

While the absence of express words of trust does 
not prevent the application of the cy pres powers 
of the court,®® the cy pres doctrine, as appiied 
judicially, unlike that of approximation, relates only 
to charitable gifts, and also only to such gifts as 
are valid.®^ A statute conferring on certain courts 


power to administer the subject matter of a char¬ 
itable trust cy pres, where the circumstances have 
changed since the execution of the gift, is not ap- 
plicable where the title of the donor fails because 
fraudulently obtained.®^ 

The cy pres doctrine is properly appiied in a case 
where there is a general charitable purpose, but a 
literai compliance with the terms of the trust be¬ 
comes impossible or impracticable, in which case 
the court directs the administration of the trust as 
nearly as possible in conformity with the intention 
of the donor or testator.®^ Thus, where the selec^ 


byterian Soc. of Sackets Harbor, 173 
N.Y.S. 581, 105 Misc, 139—In re 

Brundage's Estate, 167 N.Y.S. 694, 101 
Misc. 528, affirmed. In re Parmers’ 
Loan & Trust Co., 175 N.Y.S. 37, 186 
App.Div. 722, which is modified on 
other grounds 124 N.B. 1, 226 N.Y. 
691. 

(2) By the so-called Tilden Acts, 
greater power has been conferred 
upon the supreme court, and these 
acts, now § 12 of the Personal Prop- 
erty Law and § 113 of the Real Prop- 
erty Law did more than make ap- 
plicable to this state the doctrine of 
charitable uses. They authorized the 
court itself to apply the cy pres rule 
not only where a trust existed,* but 
where the property had been devised 
or bequeathed to a Corporation au¬ 
thorized to take and hold it for char¬ 
itable purposes.—Sherman v. Rich- 
mond Hose Co. No. 2, 130 N.E. 613, 
230 N.Y. 462, affirming 175 N.Y.S. 8, 
186 App.Div. 417—In re Walter’s 
Estate, 269 N.Y.S. 402, 150 Misc, 512 
—In re Mills’ Will, 200 N.Y.S. 701. 
121 Misc. 147—11 C.J. p 360 note 56 
Cd]. 

(3) However, where a hospital 
could not administer a bequest in the 
manner contemplated by the will, a 
decree holding that the legacy lapsed 
and refusing to apply the cy pres 
power was aiRrmed, although in a 
dissenting opinion it was stated that 
the statute is not limited, as the sur- 
rogate held, to instances where the 
bequest is in trust, but applies 
wherever there exists a gift, grant, 
or bequest for charitable purposes.— 
In re Collins’ Estate, 3 N.Y,S.2d 291. 

In PenxLsylvania, Pub.L. 178, Pa.St. 
1920 § 2592, providing that no dis- 
position, of property made for any 
religious or charitable use shall fail 
by reason of the object ceasing but 
that it shall be the duty of any court 
having equity jurisdiction in the 
proper county by its decrees to carry 
into effect the intent of the donor or 
testator as far as it can be ascer- 
tained and carried into effect con- 
sistently with law or equity, has 
been frequently appiied.—In re 
Hunter’s Estate, 123 'A, 865, 279 Pa. 
349'—In re McCully's Estate, 112 A. 


159, 269 Pa. 122—^In re Toner's Bs- 
tate, 103 A. 541, 260 Pa. 49—In re 
Swalley’s Estate, 23 Pa.Dist. & Co. 
629—In re Scotfs Estate, 28 Pa.Dist. 
292—11 C.J. p 360 note 56 [e]. 

00. N.Y.—^Prudential Ins. Co. of 
America v. New York Guild for 
Jewish Blind, 299 N.Y.S. 917, 252 
App.Div. 493. 

However, in a later case affirmed 
without opinion, it was stated in a 
dissenting opinion that the statute is 
not limited, as the surrogate held, to 
Instances where the bequest is in 
trust, but applies wherever there 
exists a gift, grant, or bequest for 
charitable purposes.—^In re Collins' 
Estate, 3 N.Y.S.2d 291. 

01. 111.—^Bruce v. Maxwell, 143 N. 
B. 82, 311 111. 479. 

Mass.—Bowditch v. Attorney Gen¬ 
eral, 134 N.E. 796, 241 Mass. 168, 
28 A.L.R. 713. 

Mo.—^Robinson v. Crutcher, 209 S.W. 
104, 277 Mo. 1. 

N.Y.—In re Carpenter’s Estate, 297 
N.Y.S. 649, 163 Misc. 474. 

Pa.—In re Stephan’s Estate, 195 A. 
653. 

11 C.J. p 360 note 60. 

Corpus Juris is cited with ap- 
proval in general discussion of the 
cy pres doctrine in Pisher v. Mins- 
hall, 78 P.2d 363, 364, 102 Colo. 154. 
Property giveu absolutely . 

Cy pres doctrine under statute 
gives court no jurisdiction to con- 
trol property devised or bequeathed 
absolutely.—^In re Rappolfs Will, 250 
N.Y.S. 377, 140 Misc. 239. 

Ho beueficiary or purpose 

Cy pres doctrine has not been 
adopted to extent of supplying bene- 
flciary or purpose, where objects are 
not expressed in well.—Russell v. 
Tyler, 6 S.W.2d 707, 224 Ky. 511. 
Avoidauce of rule agaiust perpetui- 
ties 

The cy pres doctrine cannot be in- 
voked to transform a noncharitable 
into a charitable trust, nor to take 
trust out of operation of rule against 
perpetuities.—In re Stephan’s Estate, 
Pa., 195 A. 653. 

02, N.Y.—In re Lyon, 159 N.Y.S. 
951, 173 App.Div. 473. 
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63. U.S.—Schell v. Leander Clark 

College, D.C.Iowa, 10 P.2d 542_ 

Laswell v. Hungate, IlL, 256 P. 
635, 168 C.C.A. 29, certiorari denied 
Bishop V. Same, 39 S.Ct. 386, 249 

U. S. 612, 63 L.Ed. 801. 

Ark.—State ex rei. Atty. Gen. v. Van 
Buren School Dist. No. 42, 89 S. 
W.2d 605, 191 Ark. 1096. 

Cal.—0’Hara v. Grand Lodge, I. O. 
G. T. of State of California, 2 P.2d 
21, 213 Cal. 131—In re Scrimger’s 
Estate, 206 P. 65, 188 Cal. 158. 
Conn.—Citizens & Manufacturers 
Nat. Bank v. Guilbert, 186 A. 564, 
121 Conn. 520—Shannon v. Eno, 
179 A. 479, 120 Conn. 77. 

Pia.—Sheldon v. Powell, 128 So. 258, 
99 Pia. 782. 

111.—Webb v. Webb, 172 N.E. 730, 
340 111. 407, 71 A.L.R. 404—Bruce 

V. Maxwell, 143 N.E. 82, 311 111. 
479—^Kerner v. Thompson, 13 N. 
E.2d 110, 293 IlLApp. 454. 

Ind.—Reasoner v. Herman, 134 N.E. 
276, 191 Ind. 642—Richards v. Wil- 
son, 112 N.B. 780, 185 Ind. 335. 
lowa.—In re Nugen's Estate, 272 N. 

W. 638—^Mary Pranklin Home for 

Aged Women v. Edson, 187 N.W. 
546, 193 lowa 567—Lupton v. 

Leander Clark College, 187 N.W. 
496, 194 lowa 1008—Hodge v. Wel- 
man, 179 N.W. 534, 191 lowa 877. 

Me.—Stevens v. Smith, 183 A. 344, 
134 Me. 175—Snow v. President 
and Trustees of Bowdoin College, 
175 A. 268, 133 Me. 195. 

Mass.—Trustees of Andover Theo- 
logical Seminary v. Visitors of 
Theological Inst. in Phillips Acad- 
emy in Andover, 148 N.E. 900, 253 
Mass. 256. 

Minn.—In re Peterson’s Estate, 277 
N.W. 529. 

Mo.—Mott v. Morris, 155 S.W. 434, 
249 Mo. 137. 

N.H.—Drury v. Sleeper, 146 A. 645, 
84 N.H. 98. 

N.J.—Crane v. Morristown School 
Poundation, 187 A. 632, 120 N.J. 
Bq. 583—^Patton v. Pierce, 169 A. 
284, 114 N.J.Eq. 548—In re Young 
Women’s Christian Ass’n of New 
York City, 126 A. 610, 96 N.J.Eq. 
568—Imbrie v. Steen, 124 A. 155, 
I 96 N.J.Eq. 190—Christian v. Cath- 
I olic Church of St John the Bap- 
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tion of a particular charitable purpose or the in- 
dividuals of a class described generally is committed 
by the donor to a trustee or otKer person, but the 
selection is not made, the court will administer 
the fund cy pres by making a selection and the 
right of a donee to receive payment of the fund 


given for charity is not postponed until after a 
scheme is prepared for its application*^^ Converse- 
ly, it is only when it becomes impracticable to ad¬ 
minister a charitable trust according to its terms 
that a court of chancery will apply the doctrine 
of cy pres,®® and the doctrine is not applicable to 


tist of Paterson, 110 A. 579, 91 N. 
J.Ba. 374. 

I^.y.—City Bank Farmers Trust Co. 
V. Arnold, 197 N.E. 288, 268 N.T. 
297, affirming 271 N.Y.S, 1008, 241 
App.Div. 869—Sherman v. Rich- 
mond Hose Co., No. 2, 130 N.E. 
613, 230 N.T. 462, affirming 175 N. 
T.S. 8, 186 App.Div. 417—In re 
MacDoweirs Will, 112 N.E. 177, 
217 N.T. 454,' L.R.A.1916E 1246, 
Ann.Cas.l917E 853, reversing 156 
N.Y.S. 387, 170 App.Div. 245, which 
affirmed .153 N.Y.S. 653, 89 Misc. 
323 —Prudential Ins. Co. of Amer¬ 
ica V. New York Guild for Jewish 
Blind, 299 N.Y.S. 917, 252 App.Div. 
493—In re Gary*s Estate, 288 N.Y. 
S. 382, 248 App.Div. 373, afRrmed 
In re Gary’s Will, 5 N.E.2d 368, 272 
N.Y. 635, reargument denied 6 N.E. 
2d 423, 273 N.Y. 499, afRrming In 
re Gray’s Estate, 292 N.Y.S. 785, 
161 Misc. 351—In re Swan's Will, 
261 N.Y.S. 428, 237 App.Div. 454, 
motion granted 264 N.Y.S. 898, 239 
App.Div. 762 and affirmed In re St. 
John’s Church of Mt. Morris, 189 
N.E. 7'34, 263 N.Y. 638—In re Bay- 
side Red Cross League, 239 N.Y.S. 
219, 228 App.Div. 719—In re Cres- 
prs Will, 285 N.Y.S. 780, 158 Misc. 
383—In re Mills’ Will, 282 N.Y.S. 
25, 156 Misc. 473—In re Walter’s 
Estate, 269 N.Y.S. 402, 150 Misc. 
512—^In re Walter’s Estate, 269 N. 
Y.S. 400, 150 Misc, 512—Graff v. 
Raymer, 240 N.Y.S. 658, 136 Misc. 
297—In re Mills’ Will, 200 N.Y.S. 
701, 121 Misc. 147—In re Donchi- 
an’s Estate, 199 N.Y.S. 107, 120 
Misc. 535, affirmed 204 N.Y.S. 903, 
209 App.Div. 806. 

Chio.—Gearhart v. Richardson, 142 
N.E. 890, 109 Ohio 418—Procter v. 
Mathers, 17 Ohio App. 118. 

Pa.—In re Hoff's Estate, 172 A. 645, 
315 Pa. 286—In re Curran’s Estate, 
165 A. 842, 310 Pa. 434—In re 
Mears’ Estate, 149 A. 157, 299 Pa. 
217—In re Neely’s Estate, 135 A. 
540, 288 Pa. 13&, affirming; 88 Pa. 
^ Super. 372—In re Thompson’s Es¬ 
tate, 127 A. 446, 282 Pa. 30—In re 
Swalley’s Estate, 23 Pa.Dist, & Co. 
629—In re White’s Estate, 20 Pa. 
Dist. & Co. 585—In re Trexler Or- 
phans’ Home, 19 Pa.Dist. & Co. 231 
—In re Dreer’s Estate, 13 Pa.Dist. 
& Co. 257—^In re Becker’s Estate, 
28 Pa.Dist. 695—^In re Scotfs Es¬ 
tate, 28 Pa.Dist. 292—Smitli’s Est., 
18 Pa.Dist. 1024. 

R.I.—City of Newport v. Sisson, 155 
A. 576, 51 R.I. 481—City of Provi- 
, dence v. Payne, 134 A. 276, 47 R.I. 


444—Hicks v. City of Providence, 
113 A. 791, 43 R.I. 484. 

Wis.—First Wisconsin Trust Co. v. 
Board of Trustees of Racine Col- 
lege, 272 N.W. 464. 

11 C.J. p 360 note 64. 

Corpns Juris is referred to for a 
review of the many cases di.scussing 
the application and limitations of 
the cy pres doctrine in Thatcher v. 
Lewis, 76 S.W.2d 677, 683, 335 Mo. 
1130. 

Dominant iuteutiou 
Where testator left residuary es¬ 
tate in trust to expend income in es- 
tablishing horne for aged worthy 
poor in memory of testator’s de- 
ceased wife, dominant intent was 
charitable rather than to establish 
memorial for wife, as regards ap¬ 
plication of doctrine of approxima- 
tion.—Citizens & Manufacturers Nat. 
Bank v. Guilbert, 186 A. 564, 121 
Conn. 520. 

Trusts created by will 
The cy pres doctrine is not con- 
fined to trusts created by will.—^Pe- 
ter E. Leddy Post No. 19 of Ameri¬ 
can Legion v. Roberts, N.J.Ch., 129 
A. 148. 

Befusal of donee or trustee to acoept 
glft 

(1) On rejection of the donation 
by the donee doctrine of cy pres ap- 
plied, and the fund should be dis- 
tributed proportionately among other 
preferred donees named in the deed 
creating the trust.—City Bank Farm¬ 
ers Trust Co. V. Arnold, 197 N.E. 
288, 268 N.Y. 297, affirming 271 N.Y. 
S. ,1009, 241 App.Div. 869. 

(2) Other illustrations see 11 C.J. 
p 360 note 64 [al. 

Disposition of property of charitable 
Corporation on dissolution see in¬ 
fra § 76. 

e4t 111.—^Mills V. Newberry, 112 111. 
123, 54 Am.R. 213. 

Mass.—^Minot v. Baker, 17 N.E. 839, 
147 Mass. 348. 

11 C.J. p 363 note 83. 

65. Mass.—^Atty.-Gen. v. Old South 
Soc., 13 Allen 474. 

66 . U.S.—^President and Fellows of 
Harvard College v. Jewett, C.C.A. 
Ohio, 11 F.2d 119. 

Ark.—Hicks Memorial Christian 

Ass’n v. Locke, 12 S.W.2d 866, 178 
Ark. 892. 

Conn.—Newton v. Healy, 122 A. 664, 
100 Conn. 5. 

Fla.—Sheldon v. Powell, 128 So. 258,^ 
99 Fla. 782. 
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Ga.—Reynolds v. Stanton, 162 S.E. 
783, 174 Ga. 340. 

Me.—Dupont v. Pelletier, 113 A. 11, 
120 Me. 114. 

Mass.—Trustees of Andover Theo- 
logical Seminary v. Visitors of 
Theological Inst. in Phillips Acad- 
emy in Andover, 148 N.E. 900, 253 
Mass. 256—Reed v. Fogg, 143 N.E. 
47, 248 Mass. 336—Eliot v. Att- 
will, 122 N.E. 648, 232 Mass. 517— 
Crawford v. Nies, 113 N.E. 408, 224 
Mass. 474. 

Mo.—City of St. Louis v. McAllister, 
218 S.W. 312, 281 Mo. 26. 

N.H.—^Drury v. Sleeper, 146 A. 645, 
84 N.H. 98. 

N.J.—Crane v. Morristown School 
Foundation. 187 A. 632, 120 N.J.Eq. 
583. 

N.Y.—In re Donchian’s Estate, 199 
N.Y.S. 107, 120 Misc. 535, affirmed 
204 N.Y.S. 903, 209 App.Div. 806. 
Pa.—In re Derr's Estate, 16 Pa. 
Dist. & Co. 408—In re Mear's Es¬ 
tate, 12 Pa.Dist. & Co. 273, affirmed 
49 A. 157, 299 Pa. 217. 

11 C.J. p 361 note 65. 

Doctrine not applicable 

The cy pres doctrine is inapplica- 
ble, where supreme court constmes 
clause in will, giving charitable cor- 
porations, dissolved before testatrix’ 
death, stated sums for investment 
and application of income to their 
purposes and uses, as entitling other 
charitable corporations, selected by 
former corporations as their suc- 
cessors before dissolution, to such 
legacies.—Wood v. Hartigan, R.I., 
195 A. 607. 

Intent not impossible of execution 
Trustees of a trust fund, the in¬ 
come of which was to be used to 
provide facilities for higher educa- 
tion in particular part of a town, 
were held not authorized to turn part 
of fund over to the town, which 
would otherwise be unable to provide 
higher education, where it was not 
impossible that the speciftc intent of 
the testator might later be carried 
out, and, in the meantime, the dis- 
cretionary powers given the trustees, 
were sufficient to enable them to 
carry out the general charitable pur¬ 
poses of testator as by paying ex¬ 
penses of attendance of high school 
in another town.—^Newton v. Healy, 
122 A. 654, 100, Conn. 6. 

New site for building 
Court could not select new loca- 
tion for building testator provided 
for, cy pres, where site designated 
was stili as suitable as at time will 
was wriften.—^Hicks Memorial Chris- 
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a case where the facts simply call for the reception 
of extrinsic evidence to identify the donee or bene- 
ficiary.67 x^e difficulty, however, need be only a 
reasonable one, and not such as to make the donor^s 
plan a physical impossibility.®^ Of course, the doc- 
trine of cy pres can ha ve no existence when the 
donor himself provides for the application of the 
fund in the event of the failure of the charitable 
use to which he in the first instance directed that 
it should be devoted.®^ The fact that the residue 
is given to a charity does not de feat the applica¬ 
tion of the doctrine of cy pres to another charitable 
bequest which it becomes impracticable to admin¬ 
ister precisely according to the terms of the willJ® 

General charitable purpose. It is also a pre- 
requisite to the application of the doctrine that the 
court can see in the instrument of trust a general 
charitable purpose*^^ of such a kind that the court 
can satisfy itself that some other object can be 
found, answering in a reasonable degree and most 


nearly consonant to such purpose, since where it 
appears that the gift was for a particular purpose 
only, and there was no general charitable intention, 
the court cannot be construction apply the gift cy 
presJ3 To determine the donor^s general inten¬ 
tion, the court may look at ali of the charitable 
bequests in the will,*^^ and in applying the cy pres 
doctrine, equity is always more ready, in the case 
of a gift to a charitable institution which is not 
found or functioning, to infer a general charitable 
intention than to infer the contraryJ® 

Failure of trust at outset or after creation, The 
courts afe more ready to apply the doctrine of 
cy pres where the particular trust fails at a time 
after its creation than where the particular purpose 
fails at the outset.*^^ Thus, where the particular 
object of the charitable bequest is in existence at 
the testatores death, but ceases to exist at a sub- 
sequent time, the legacy does not lapse, and the 
fund, having once vested in charity, may be ap- 


tian Ass*n v. Locke, 12 S.W.2d 866, 

178 Ark. 892. 

07. Mich.—Cook v. Universalist Gen¬ 
eral Convention, 101 N.W. 217, 138 
Mich, 157. 

08. Mo.—Lackland v. Walker, 52 S. 
W. 414, 151 Mo. 210. 

11 C.J. p 361 note 67. 

60. 'Conn.—Hartford Nat. Bank & 
Trust Co. v. Oak Bluffs First Bap- 
tist Church, 164 A. 910, 116 Conn. 
347. 

Mass.—^Bowditch v. Attorney Gener¬ 
al, 134 N.E. 796, 241 Mass, 168, 28 
A.L..R. 713. 

N.J.—^In re Toung Women*s Chris- 
tian Ass'n of New York City, 126 
A. 610, 96 N.J.Eq. 568—Imhrie v. 
Steen, 124 A. 155, 96 N.J.Eq. 190. 

,Pa.—In re Jordan’s Estate, 165 A. 
652, 310 Pa. 401. 

K.I.—Rhode Island Hospital Trust 
Co. V. American Nat. Red Cross, 
149 A. 581, 50 R.I. 461. 

11 C.J. p 363 note 79. 

7a Mass.—Atty.-Gen. v. Briggs, 42 
N.E. 118, 164 Mass. 561. 

11 C.J. p 363 note 89. 

71. lowa.—Hodge v. Wellman, 179 
N.W. 534, 191 lowa 877—Curtis & 
Barker v. Central University of 
lowa, 176 N.W. 330, 188 lowa 300. 

Me.—Bancroft v. Maine Sanatorium 
Ass'n, 109 A, 585, 119 Me. 66—Gil- 
man v. Burnett, 102 A. 108, 116 
Me. 382, L-R.A.1918A 794. 

Mo.—City of St. Louis v. McAllister, 
257 S.W. 425, 302 Mo. 152. 

N.J.—Raque v, City of Speyer, Ger- 
many, 129 A. 207, 97 N.J.Eq. 447. 

]Sr.Y. —In re 0’Hanlon’s Estate, 264 N. 
Y.S. 251, 147 Misc. 546. 

Chio.—^Allen v. City of Bellefontaine, 
191 N.E. 896, 47 Ohio App, 359. , 


R.I.—^Powers v. Home for Aged Wo- 
men, 192 A. 770, 110 A.L.R. 1361— 
Smith V. Ahern, 161 A. 117, 52 R.I. 
346—Rhode Island Hospital Trust 
Co. V. Williams, 148 A. 189, 50 R.I. 
385, 74 A.L.,R. 664. 

Tex.—Women’s Christian Temper- 
ance Union of B1 Paso v. Cooley, 
Civ.App.. 25 S.W.2d 171, error re- 
fused. 

11 C.J. p 361 note 71. 

Techxiical charitable tmst 
Cy pres doctrine is applicable only 
to technical charitable trusts.— 
Raque v. City of Speyer, Germany, 
129 A. 207, 97 N.J.Eq. 447. 

Sxtrinsic evidence 
Will must first be examined, and 
if not entirely ciear, extrinsic evi¬ 
dence is admissible to ascertain 
whether testatores intention is of 
general charitable nature within cy 
pres doctrine.—Rhode Island Hospi¬ 
tal Trust Co. V. Williams, 148 A. 189, 
50 R,L 385, 74 A.L,R. 664. 

General charitable intent shown 

(1) General charitable intent mak- 
ing applicable the cy pres rule, were 
there no existing school to which 
the devise were applicable, was held 
shown by devise for support of “a 
school" in a city, "the tuition of 
which shall be free," "such free 
school as said Ccity] council shall 
see fit," with declaration, ‘T have 
made the gift for the benefit of the 
young . . . and do not wish 
them to lose the benefit of the gift 
by the neglect of others.”—^Laswell 
V. Hungate, IlL, 256 P, €35, 168 C.C. 
A. 29, certiorari denied Bishop v. 
Hungate, 39 S.Ct 386, 249 U.S. 612, 
63 U.Ed. 801. 

(2) Where testatrix devoted resi¬ 
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due to specific public charities, in- 
cluding dormant cottage hospital 
whose charter was forfeited, general 
charitable intent was manifested 
permitting application of cy pres 
doctrine. — Rhode Island Hospital 
Trust Co. V. Williams, 148 A. 189, 
50 R.I. 385, 74 A.L.R. 664. 

7a. N.Y.—In re Rappolt's Will, 250 
N.Y.S. 377, 140 Misc. 239. 

11 C.J. p 361 note 72. 

Devise to “charity»' 

The court will not substitute its 
own jurisdiction for the personality 
of the testator by executing a devise 
to "charity," since in such a case the 
doctrine of cy pres can have no appli¬ 
cation, because it covers the entire 
fleld of charitable activity, and to be 
as near as possible to the thing ex- 
pressed must stili be outside it.— 
Buckley v. Monck, Mo., 187 S.W. 31. 

73. Me.—Snow v. President and 
Trustees of Bowdoin College, 175 
A. 268, 133 Me. 195. 

N.J.—Raque v. City of Speyer, Ger¬ 
many, 129 A. 207, 97 N.J.Eq. 447. 
N.Y.—In re Rappolfs Will, 250 N.Y. 
S. 377, 140 Misc. 239—Camp v. 
Presbyterian Soc. of Sackets Har- 
bor, 173 N.Y.S. 581, 105 Misc. 139. 
Ohio.—^Allen v. City of Bellefontaine, 
191 N.E. 896, 47 Ohio App. 359. 

11 C.J. p 362 note 73. 

74. Me.—^Lynch v. Augusta South 
Cong. Parish, 82 A. 432, 109 Me. 32. 

75. Ark.—State ex rei. Atty. Gen. v. 
Van Buren School Dist. No. 42, 89 
S.W.2d 605, 191 Ark. 1096. 

R.I.—^Rhode Island Hospital Trust 
Co. V. Williams, 148 A. 189, 50 R. 
I. 385, 74 AL..R. 664. 

70. R.I.—^Powers v. Home for Aged 
Women, 192 A. 770, 110 AL.R. 
1361. 
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plied cy pres by the court but where the testator 
makes a bequest to some particular object of char- 
ity, as to a particular charitable institution, and the 
bequest fails because the object designated ceases 
to exist during the testatores lifetime, it has been 
held in some jurisdictions that the fund never vests 
in charity at all, but the legacy lapses, and the doc- 
trine of cy pres has no applicationi^ However, 
it has also been said that the doctrine of cy pres 
may be applied even though the particular purpose 
of the settlor fails at the outset,*^^ and where the 
donee is not in existence at the time the gift takes 
effect, or has not the capacity to take, the charity 
will, nevertheless, be enforced according to the 


main charitable intention of the donori^^ Thus, a 
legacy to a particular association which was not in 
existence at the time of the testatores death has 
been held not to lapse, but merely to require the 
appointment of a trusteei^ 

Similarly, the doctrine has been held applicable 
where a defect in the method of administration is 
present at the time of the creation of the trusti^ 

Mmner in which applied. No general rule can 
be enunciated as to the manner in which the cy 
pres doctrine will be applied, but each case must 
necessarily depend on its own peculiar circum- 
stancesi^ One limitation of the rule is that the 


77. Mo.—^Thatcher v. Lewis, 76 S.W. 
2d 677, 335 Mo. 1130. 

N.Y.—In re Mills’ Will, 200 N.Y.S. 
701, 121 Misc. 147. 

R. i.— Powers V. Home for Aged 
Women, 192 A. 770, 110 A.L.R. 
1361. 

11 C.J. p 363 note 81. 

Betiremeut ftimA 

That act authorizingr establishment 
of retirement system to supersede 
teachers’ retirement fund gave each 
teacher definite and enforceable 
rights, so that plan was not one for 
charitable purposes, did not prevent 
administration of bequest to fund 
payable on terminatlon of trust, 
which bequest vested before fund 
was superseded and became payable 
thereafter, under doctrine of cy pres, 
since gift in aid of better carrying 
out of plan would be one for “char¬ 
ity.”—Powers V. Home for Aged 
Women, supra. 

Expending entire fnud 
A bequest to teachers’ retirement 
fund, payable on termination of trust 
which vested before fund was su¬ 
perseded by retirement system and 
became payable thereafter, could be 
administered under doctrine of cy 
pres without permanent retention of 
Principal sum payable.—^Powers v. 
Home for Aged Women, supra. 
Hospital takeiiL over by City 
Where hospital to which testatrix 
had made gift of funds for building 
of annex was in existence at time 
gift took effect and stili existed as 
legal entity, that hospital had been 
taken over by city was held not to 
have caused legacy to lapse, since 
original hospital was capable of ac- 
cepting gift and administering trust. 
—In re Harrington’s Will, 276 N.Y. 

S. 868, 243 App.Div. 235, adhered to 
281 N.Y.S. 93, 245 App.Div. 252. 

78. Tex.—^Women’s Christian Tem- 
perance Union of EI Paso, v. Cool- 
ey, Civ.App., 25 S.W.2d 171, error 
refused. 

11 C.J. p 363 note 80. 

Where legacy has legally lapsed, 
the doctrine of cy pres cannot be in- 
voked to save the gift.—In re Har- 


rington’s Will, 276 N.Y.S. 868, 243 
App.Div. 235, adhered to 281 N.Y.S. 
93, 245 App.Div. 252. 

78. II.I.—^Powers v. Home for Aged 
Women, 192 A. 770, 110 A.L.R. 
1361. 

80. Ark.—State ex rei. Atty. Gen. v. 
Van Buren School Dist. No. 42, 89 
S.W.2d 605, 191 Ark. 1096. 

81. Wis.—^In re Briggs' Bstate, 208 
N.W. 247, 189 Wis. 524. 

Dnty of court 

Court sitting as court of equity 
must exercise its judgment in deter- 
mining agencies which in its opin- 
ion will best serve purpose of ac- 
complishlng testator’s manifested in¬ 
tention to carry out charitable trust. 
Distribution of charitable trust by 
trustee appointed by court will be 
left to trustee*s discretion, who may 
be guided by court having jurisdic- 
tion of administration of trust.—In 
re Briggs’ Estate, 208 N.W. 247, 189 
Wis. 524. 

Particular distribution authorized 
Distribution of trust fund for 
Young Women’s Christian Associa¬ 
tion will not be confined to existing 
organizations, but may be used to 
create new units, in coSperation with 
national board.—^In re Briggs’ Es¬ 
tate, supra. 

82. Conn.—Shannon v. Eno, 179 A. 
479, 120 Conn. 77. 

83. Mo.—Thatcher v. Lewis, 76 S. 
W.2d 677, 682, 335 Mo. 1130, quot- 
ing Corpus Juris. 

N.Y.—In re MacDowell’s Will, 112 
N.E, 177, 217 N.Y. 454, L.R.A.1916E 
1246, Ann.Cas.l917E 853, reversing 
156 N.Y.S. 387, 170 App.Div. 245, 
which affirmed 153 N.Y.S. 653, 89 
Misc. 323. 

Nature of other beneficiaries 

The court should be guided to a 
large extent in the choice of a char¬ 
ity or charities by the general na¬ 
ture of other beneficiaries selected 
by the testator in his will.—In re 
Walter’s Estate, 269 N.Y.S, 402, 150 
Misc. 512. 

Betention of fands in state 
Where testator was a resident of 
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the state, a fund bequeathed for 
religious, charitable, and educational 
purposes should properly be retain- 
ed within the state, subject to the 
jurisdiction of the supreme court, in 
view of the fact that the conditions 
of such gift might ultimately become 
impossible of performance, making 
the doctrine of cy pres applicable 
under Pers.Prop.L. § 12, and Real 
Prop.L. § 113, reSnacting the Tilden 
Act of 1893.—In re Donchian’s Es¬ 
tate, 199 N.Y.S. 107, 120 Misc. 535, 
affirmed 204 N.Y.S. 903, 209 App.Div. 
806. 

Particular applications of doctrine 

(1) Where Methodist school, which 
was beneficiary of charitable trust, 
failed to function and It appeared 
that donor intended to establish per- 
petual trust for aid of school under 
care of designated Methodist Con- 
ference, assets of trust would be 
transferred to school established by 
such conference to carry on work of 
original beneficiary.—State ex rei. 
Atty. Gen. v. Van Buren School Dist. 
No. 42, 89 S.W.2d 605, 191 Ark. 1096. 

(2) Where trust fund for benefit 
I of enlisted men during war had been 

established, on close of war, invest- 
ment of fund, and the use of inter- 
est for present and future needs of 
objects of original trust was held 
more proper than erection of memo- 
rial jbuilding for recreation and other 
purposes in interest of veterans.— 
Peter E. Leddy Post No. 19 of Amer¬ 
ican. Legion v. Roberts, N.J.Ch., ‘129 
A. 148. 

(3) Where testator created trust 
for maintenance of Indigent females 
and directed use of homestead, but 
conditions had changed so that 
homestead was not suitable, court 
properly permitted trustee to admin¬ 
ister trust by caring for indigent 
females in private or institutional 
homes.—In re Swan’s Will, 261 N.Y. 
S.- 428, 237 App.Div. 454, motion 
granted 264 N.Y.S. 898, 239 App.Div, 
762, and affirmed In re St. John’s 
Church of Mt. Morris, 189 N.E, 734, 
263 N.Y. 638. 

(4) Under life policy designating 
as one of the beneficiaries “Cancer 
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purpose of the gift cannot be changed.^^ For ex- 
ample, if property is devised to education, it cannot 
be judicially diverted to religion, or the relief of 
the poor or the sick, or to general charity, or vice 
versa.SS However, this limitation does not prevent 
the substitution by the court of another object of 
the same general charitable nature where the orig- 
inal object fails;^® but where it is impossible to 
carry out the expressed general charitable purpos- 
es of the testator by the use of any means or 
method, the gift will lapse.^"^ Also, the doctrine 


cannot be invoked in disregard of the express 
terms of the grant or devise,^^ and the court should 
not, under the guise of cy pres, sanction an act by 
the trustees which the donors have expressly pro- 
hibited.^® 

Altemtion of scheme once settled. After a 
scheme is once settled by a decree in chancery, the 
court has power to alter it from time to time as 
circumstances may require, since the control of 
administrative functions is entirely distinet from 


Clinic of New York,” where only 
cancer clinic in New York City was 
one owned and maintained by the 
City of New York under the name 
of “New York Cancer Clinic,” such 
clinic would be considered benefi- 
ciary, notwithstanding that it was 
unincorporated, where gift could be 
made effective by awarding it to the 
City of New York in trust for the 
beneficiary.—^Prudential Ins. Co. of 
America v. New York Guild for 
Jewish Blind, 299 N.Y.S. 917, 252 
App.Div. 493. 

<5) American National Red Cross 
was entitled to funds collected by lo- 
cal Red Cross league, on failure of 
purpose for which collected.—In re 
Bayside Red Cross League, 239 N. 
Y.S. 219. 228 App.Div. 719. 

<6) Testamentary trust for salary 
of pastor of Lyons Baptist Church 
“so long as said society exists” 
should, when church ceased to func- 
tion, be turned over to state Baptist 
Missionary Convention to pay clergy- 
men’s salaries.—GrafC v. Dunning, 
244 N.Y.S. 310, 137 Misc, 715—Graff 
V. Harrington, 244 N.Y.S. 307, 137 
Misc. 712. 

(.7) Where trust was created for 
erection and repair of buildihgs of 
college for education of orphan chil- 
dren of deceased Bpiscopal minis- 
ters of the state of W’isconsin and 
college ceased to exist, trust fund 
would be awarded to foundation for 
church Work which took over ali 
land and buildings of college, and 
maintained and used the property for 
educational and religious activlties 
and^ cared for and educated orphan 
children, rather than to orphan asy¬ 
lum for which testatrix also pi-ovid- 
ed in her will, or for college for edu¬ 
cation of Bpiscopal ministers.—^Pirst 
Wisconsin Trust Co. v. Board of 
Trustees of Racine College, Wis., 272 
N.W. 464. 

(8) College trustees, to whom will 
devised property in trust to use two- 
thirds of income for purposes of col¬ 
lege medical school and add remain- 
ing third to trust fund until it 
reached stated sum, after which en- 
tire income should be used for such 
purposes, were entitled to payment 
of balance in testamentary trustees' 
hands and required to add entire in¬ 


come to Principal until total reached 
designated sum after such school 
ceased to exist or function.—Snow v. 
President and Trustees of Bowdoin 
College, 175 A. 268, 133 Me. 195. 

(9) Where testator left funds in 
trust for erection of monument to 
Roger Williams in specifled place, 
request by Society of Colonial Dames 
to be allowed, to use funds for erec¬ 
tion of statue of Roger Williams of 
such design and materials and in 
such location on state house grounds 
as might be approved by state house 
commission was refused as not prop- 
er application under cy pres doctrine, 
such commission being subject to 
frequent changes, not a party to 
proceeding, and not subject to 
court's direction.—^Paunce v. People's 
Sav. Bank, 124 A. 731, 46 R.I. 75. 

(10) A fund donated for the relief 
of flood sufCerers of the Mississippi 
Valley could not be applied after the 
immediate necessity for relief had 
passed to organize a Corporation for 
the purpose of devising means for 
the prevention of floods and to pro¬ 
mote the development and extension 
of waterways of the Mississippi Val¬ 
ley.—Kerner v. Thompson, 13 N.E. 
2d 110, 293 I11.APP. 454. 

(11) The cy pres doctrine need not 
be applied in determining whether 
City or testator’s heir is entitled to 
trust fund, created by will for es- 
tablishment and support of city li- 
brary, farther than to construe tes¬ 
tamentary provisions liberally in 
support of trust and extend provi- 
sion for purchase of books to other 
library purposes if conditions have 
become such as to render use of part 
of fund therefor more needful and 
beneficial to library than expenditure 
of whole sum for books alone.—In 
re Mead’s Estate, Wis., 277 N.W. 694, 
rehearing denied 279 N.W. 18. 

(12) Where pro Vision of will mak- 
ing bequest to hospital to be used 
for construction of a new building 
or to be used to dedicate an existing 
building could not be literally com- 
plied with because of insufficiency of 
bequest to construet a new building 
and because the existing building 
named in will was dedicated, court 
would permit hospital to construet a 
new structure on the roof of one of 
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its existing buildings, devoted to 
medical research and laboratory use, 
and to place on it an appropriate 
tablet of the origin of the gift’—In 
re Meyer's Estate, 3 N.Y.S.2d 117, 
166 Misc. 712. 

84. 111.—Kerner v. Thompson, 13 N. 
E.2d 110, 293 IlLApp. 454, 

Mo.—Thatcher v. Lewis, 76 S.W.2d 
677, 335 Mo. 1130.. 

This judicial power will not be ex. 
ercised to the full extent of the pre- 
rogative power, that is, to devote 
the fund to a different purpose than 
the donor intended.—Hobbs v. Board 
of Education of Northern Baptist 
Convention, 253 N.W. 627, 126 Neb. 
416. 

Biscretion of court 

(1) Equity has wide discretion in 
determining disposition of charitable 
trust fund after fulfillment' of don- 
or's specific objects, but must carry 
out donor's intention.—Snow v. Pres¬ 
ident and Trustees of Bowdoin Col¬ 
lege, 175 A. 268, 133 Me. 195. 

(2) The court has no discretion in 
applying the trust to what may seem 
the highest possible use, but must 
apply it to a purpose as nearly like 
the original scheme as may be de¬ 
vised.—Peter E. Leddy Post No. 19 
of American Legion v. Roberts, N.J. 
Ch., 129 A. 148. 

85. Mo.—Thatcher v. Lewis, 76 S. 
W.2d 677, 335 Mo. 1130. 

11 C.J. p 362 note 74. 

88. Mo.—Thatcher v. Lewis, supra. 

87. N.J.—MeCran v. Kay, 115 A. 
649, 93 N.J.Eq. 352. 

Beahtifying disoontinued church 
property 

Trust to repair and beautify build¬ 
ing and grounds of discontinued 
church was held to fail and cannot 
be applied to other purposes under 
cy pres doctrine.—Saltsman v. 
Greene, 243 N.Y.S. 576, 136 Misc. 497, 
aifirmed 246 N.Y.S. 913, 231 App.Div. 
781, affirmed 177 N.E. 172, 256 N.Y. 
636, motion denied 177 N.E. 196, 256 
N.Y. 691.. 

88. U.S.—^President and Fellows of 
Harvard College v. Jewett, C.C.A. 
Ohio, 11 P.2d 119. 

89. ■ -N.J.^lmbrie v. Steen, 124 A. 
155, 96 N.J.Eq. 190. 
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conditions either precedent or subsequent imposed 
by the founder of the charity.^O 

Cy pres application by frusfees without judicial 
smction. In the absence of any scheme judicially 
approved, the trustees of a charity may not make 
a cy pres application of the estate on their own 
authority, even though it is desirable,^! as the re- 
sponsibility of applying the trust cy pres rests en- 
tirely on the court.^^ 

Surplus and deficiency, When the whole of a 
fiind is given to a charitable foundation, a surplus 
subsequently arising, but not specifically disposed 
of, will be applied to the same or like charitable ob- 
jects.93 Where there was a fund donated for the 


relief of sufferers in a certain disaster, the surplus 
remaining after the payment of all claims has been 
held to revert to the donors if ascertainable, other- 
wise to the state but in another case it was 
held that the fund was propetly turned over to an 
association for relieving those who might suffer in 
the future by reason of a similar disaster or for 
purposes closely related to the original purpose,^^ 

The insufficiency of the fund provided is no good 
reason for defeating a charitable gift or trust if 
the intention of the donor can to some extent be 
carried into effect,^® as, under the doctrine of cy 
pres, the courts may authorize its employment to 
effect the general charitable purpose of the donor,^*^ 
and this method will be followed rather than the 


90. Mo.—^Lackland v. Walker, 62 S. 
W. 414, 151 Mo. 210. 

pa.—In re Cincinnati Soc., 26 A. 647, 
154 Pa. 621, 20 L.R-A. 323. 

91. U.S.—Schell V. Leander Clark 
College, D.C.Iowa, 10 P.2d 642. 

I^Iass.—Trustees of Andover Theo- 
logical Seminary v. Visitors of 
Theological Inst. in Phillips Acad- 
emy in Andover, 148 N.B. 900, 253 
Mass. 256. 

N.J.—Imbrie v. Steen, 124 A. 155, 96 
N.J.Eq. 190. 

Or.—^Wemme v, First Church of 
Christ, Scientist, of Portland, 219 
P. 618, 110 Or. 179, motion denied 
223 P. 250, 110 Or, 179. 

11 C.J. p 363 note 92. 

92 . N.J.—Peter B. Leddy Post No. 
19 of American Legion v. Roberts, 
129 A 148. 

93 . 111 .—^Webb v. Webb, 172 N.B, 
730, 340 111. 407, 71 A.L.R. 404. 

Ky.—Trustees Stewart Common 
School Fund v. Lewis, 28 S,W.2d 
27, 234 Ky. 286. 

Mo.—Thatcher v. Lewis, 76 S.W.2d 
677, 682, 335 Mo. 1130, quoting 
Corpus Juris. 

K.J.—Peter B. Leddy Post No. 19 of 
American Legion v. Roberts, 129 A. 

. 148. 

N.y.—Camp V. Presbyterian Soc. of 
Sackets Harbor, 173 N.T.S. 581, 105 
Misc. 139. 

Ohio.—^American Legion v. Colville, 
25 Ohio N.P.,N.S., 375. 

Pa.—In re Scotfs Bstate, 28 Pa,Dist. 
292. 

11 C.J. p 363 note 94. 

Bellef of travelers and immigrants 
Under will establishing trust for 
relief of “all poor immigrants and 
travelers coming to St. Louis on 
their way, bona fide, to settle in the 
■West,” income from trust fund, in 
so far as not required for specific 
objects intended, was held properly 
applicable to relief and assistance of 
other poor immigrants and travelers 
in need and worthy of aid, and for 
cobperation with travelers’ aid so- 


cieties for that purpose.—Thatcher 
V. Lewis, 76 S.W.2d 677, 336 Mo. 
1130. 

94. N.T.—Boenhardt v. Loch, 107 N. 
Y.S. 786, 56 Misc. 406. 

111.—^Kerner v. Thompson, 13 N. 
B.2d 110, 293 IlLApp. 454. 

9€^i Ark.—Burel v. Grand Lodge, I. 
O. O. -P., 259 S.W. 369, 163 Ark. 
131—McCarroll v. Grand Lodge, I. 
O. O. P., 243 S.W. 870, 154 Ark. 
376. 

lowa.—Mary Pranklin Home for 
Aged Women v. Edson, 187 N.W. 
546, 193 lowa 567. 

N.J.—Patton V. Pierce, 169 A. 284, 
114 N.J.Bq. 548. 

N.Y.—In re Nelson’s Bstate, 258 N. 

Y.S. 667, 143 Misc. 843. 

Tex,—Jones’ Unknown Heirs v. Dor- 
chester, Civ.App., 224 S.W. 596, 
dismissed for want of jurisdiction. 
11 C.J. p 364 note 98. 

97. Ark.—Burel v. Grand Lodge, I. 
O. O, P., 259 S.W. 369, 163 Ark. 
131—McCarroll v. Grand Lodge, I. 
O. O. F., 243 S.W. 870, 154 Ark. 
376. 

lowa.—Mary Pranklin Home for 
Aged Women v. Bdson, 187 N.W. 
546, 193 lowa 567. 

N.J.—Patton V. Pierce’, 169 A. 284, 
114 N.J.Bq. 548. 

N.Y.—In re MacDoweirs Will, 112 
N.B. 177, 217 N.Y. 454, L.R.A.1916E 
1246, Ann.Caa.l917E 853, reversing 
156 N.Y.S. 387, 170 App.Div. 245, 
which affirmed 153 N.Y.S. 653,. 89 
Misc. 323—In re Fletcher’s Estate, 
2 N.Y.S.2d 771, 166 Misc. 486—In 
re Nelson's Estate, 258 N.Y.S. 667, 
143 Misc. 843. 

Tex.—Jones' Unknown Heirs v. Dor- 
chester, Civ.App., 224 S.W. 596, 
dismissed for want of jurisdiction. 
11 C.J. p 364 note 99. 

Farticular applicatious of doctrine 
(1) Where testator left residuary 
estate in trust to expend income in 
establishing horne for aged worthy 
poor in memory of deceased wife, 
but residuary estate was insufficient 
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to accomplish purpose by prescrib- 
ed method, doctrine of approximation 
was applicable, and income could be 
applied for shelter, support, and care 
of aged worthy poor.—Citizens & 
Manufacturers Nat. Bank v. Guil- 
bert, 186 A. 564, 121 Conn. 520. 

(2) Where will gave two thousand 
dollars for “founding and supporting 
a cattery . . . for the care of 
homeless animals and boarders,” it 
was proper in view of insufficiency 
of fund to carry out testatrix' dom- 
inant purpose, to direct payment of 
income thereof to State Humane So- 
ciety, subject, however, to restric- 
tion that money be used for care of 
animals.—Shannon v. Eno, 179 A. 
479, 120 Conn. 77. 

(3) Court, in administering chari¬ 
table trust whereby remainder inter- 
est in realty was devised for “old 
ladies' home for worthy poor protes- 
tant women over sixty years of age” 
residing in designated towns, prop¬ 
erly applied doctrine of approxima¬ 
tion, where bequest was insufficient 
to carry out testatrix' literal direc- 
tion, but hospital to which income 
was given should be limited to use 
thereof for purposes designated by 
testatrix, and the.judgment directing 
the transfer of property should di¬ 
rect that it be held by hospital in 
trust and not as part of its corpo¬ 
rate funds.—Shannon v. Eno, supra. 

(4) Chamberlain of city of New ■ 
York holding fund subscribed by 
citizens in 1918 to build arch in 
memory of war dead, which fund 
was insufficient for such purpose, 
was held authorized to use money 
for war memorial playgrounds.— 
Berle v. Dawkins, 271 N.Y.S. 579, 150 
Misc. 911. 

(5) Under will devoting nearly all 
of estate worth more than two mil- 
Ifon dollars to charitable purposes 
and evidencing a general charitable 
purpose to benefit residents of par- 
ticular town, direction that one hun- 
dred thousand dollars be set aside to 
establish and maintain a hospital in 
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method of directing the trustees to hold the fund 
for accumulation in the hope that at some time, in 
the more or less distant future, they shall be able 
literally to carry out the purpose of the donor.^^ 
A resolution of the trustees or donees directing the 
investment of the fund given for a charitable pur¬ 
pose is not of itself sufficient to show the inade- 
quacy of the fund for the carrying out of the pur¬ 
pose. 

§ 53. Control, Supervision, and Visitation by 
Persons or Bodies Other than Court 
and Trustee 

The control, supervision, and visitation by per¬ 
sons or bodies other than the court and the trustee 
is treated infra §§ 54-57. For later cases see Pock¬ 
et Parts, 

§ 54. —- Visitatorial or Supervisory Pow- 
ers in General 

The visitatorial power to control charitable trusts 
and correct abuses is originally in the donor or founder, 
but may be Imparted to others; and to all eleemosynary 
corporatlons a visitatorial power attaches as a necessary 
incident. 

To all eleemosynary corporations a visitatorial 
power attaches as a necessary incident and in 
this connection it must be borne in mind that the 
words ^‘charitable” and “eleemosynary” are prac- 
tically synonymous, the latter designating techni- 

town was not a condition precedent to 
operation of general charitable intent 
and did not prevent application of cy 
pres doctrine on showing that fund 
was insutRcient to build and main- 
tain a modern fair-sized hospital,— 

In re Fletcher’s Estate, 2 N.Y.S.2d 
771, 166 Misc. 486. 

98. Mass.—^Norris v. Loomis, 102 N, 

B. 419, 215 Mass. 344—Grimke v. 

Atty.-Gen„ 91 N.E, 899, 206 Mass. 

49—Ely V. Attorney General, 89 N. 

E. 166, 202 Mass, 545, 

99. Cal.—^In re Royer, 66 P. 461, 

123 Cal. 614, 44 L.R.A. 364. 

1. Conn.—^Dwyer v. Leonard, 124 A. 

28, 100 Conn. 513. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 

2d 403, 411, 174 Wash. 19, quoting 
Corpus Juris. 

11 C.J. p 364 note 4. 

2. Wash.—Samuel and Jessie Ken- 
ney Presbyterian Home v. State, 
supra, quoting Corpus Juris. 

11 C.J. p 364 note 5. 

3. Mass.—Trustees of Andover Theo- 
logical Seminary v. Visitors of 
Theological Inst. in Phillips Acad- 
emy in Andover, 148 N.E. 900, 253 
Mass. 256. 

N.Y.—^Newton v. Lewis, 193 N.Y.S. 


cally a class of corporations organized for charita¬ 
ble purposes.2 These corporations are composed of 
individuals, and they are subject to infirniifies, and 
are liable not to carry out/the purposes of the orig- 
inal giver of the fund¥. - The law, therefore, from 
very early times has provided that there shall some- 
where exist a power to visit/and to inquire into 
and correct all the irregularities and abuses, and 
to see that the charity is being applied according 
to the intention of the donor,^ and the common law 
in this regard is in force in most jurisdictions ex- 
cept so far as the same has been altered by con- 
stitution or statute.^ 

Where power rests, If the state is the only 
donor, then the power to appoint visitors and the 
visitatorial power vests in the state.^ However, 
if the charity is one resting solely^pn .^private 
foundation/then the visitatorial power rests brig- 
inally in the donor and at his death in his heirs,® 
and he may impart that power to any person or 
persons he may see fitj^and no formality or precise 
language is required in imparting such power, al- 
though the giving of the power of “supervision” 
is not equivalent to the giving of the power of 
“visitation.” Furthermore, where the founder has 
thus appointed a general visitor, and for some cause 
the latter¥ function shall have been suspended, the 
power of visitation does not, ipso facto, return to 
the founder or his heirs, but is exercised through 

the courts of the land properly invoked.^ 

/ 

is affirmed People v. Lewis, 147 
N.E. 181, 239 N.Y. 528. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 
2d 403, 174 Wash. 19. 

11 C.J. p 364 note 8. . 

Devisees or legatees wlthont Inter- 
est iu fund 

Residuary devisees or legatees 
having no interest in fund given by 
testator for public charity have no 
right of visitation to charitable inr 
stitution supported thereby.—^Wem- 
me V. Noyes, 296 P. 465, 134 Or. 590 
—^Wemme v. Noye^, 294 P. 602, 134 
Or. 690. 

7. Mass.—^Trustees of Andover 
Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

N.Y.—Newton v. Lewis, 193 N.Y.S. 
438, 118 Misc. 382, affirmed 196 N. 
Y.S. 711, 203 App.Div. 395, which 
is affirmed People v. Lewis, 147 N. 
E. 181, 239 N.Y. 528. 

11 C.J. p 365 note 9. 

8. Wash.—Samuel and Jessie Ken¬ 
ney Presbyterian Home v. State, 
24 P.2d 403, 174 Wash. 19. 

11 C.J. p 365 notes 9-11. 


438, 118 Misc. 382, affirmed 196 N. 
Y.S. 711, 203 App.I>iv. 395, which 
is affirmed People v. Lewis, 147 N. 
E. 181, 239 N.Y. 528. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 
2d 403, 174 Wash. 19. 

11 C.J. p 364 note 6. 

4. N.Y.—Congregation Emanu-el of 
City of New York v. City of New 
York, 270 N.Y.S. 6, 150 Misc. 657, 
affirmed 27-7 N.Y.S. 955, 243 App. 
Div. 692—Newton v. Lewis, 193 N. 
Y.S. 438, 118 Misc. 382, affirmed 
196 N.Y.S. 711, 203 App.Div. 395, 
which is affirmed People v. Lewis, 
147 N.E. 181, 239 N.Y., 628. 

11 C.J. p 364 note 3. 

State boards or conunissions see in¬ 
fra § 55. 

5. Wash,—Samuel and Jessie Ken¬ 
ney Presbyterian Home v. State, 24 
P.2d 403, 174 Wash. 19. 

11 C.J. p 364 note 7. 

6. Mass,—Trustees of Andover 

Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

N.Y.—Newton v. Lewis, 193 N.Y.S. 
438, 118 Misc. 382, affirmed 196 N. 
Y.S. 711, 203 App.Div. 395, which 
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If the objects of the charity are not incorporated,' charity, under the authority of law, to supenntend 
but certain trustees are incorporated to manage the the doings of the trustees, to correct niistakes,/'and 
charity, the visitatorial power is deemed to belong to restrain ali abuses of authority.^® Where the 
to such trustees in their corporate capacity,^ un- visitatorial feature was to be exercised by a sepa- 

less there is an express reservation of that power rate board outside the trustees and was a con¬ 
to the founders or to others to whom it is as- stituent element of the institution, ali gifts made 

signed,^® and there is no other visitor.il thereafter to the institution are by implication, un- 

E'xtent of power. The visitatorial power is a express provision is made to the contrary, made 

power to control and to arrest abuses ;12 it is not to the visitatorial power. While the trus- 

a power to revoke the gift, to change its uses, or ‘ees are to decide, in the first instance, all ques¬ 
to divest the rights of the parties entitled to the tions.pertaining to the administration of the char- 

bounty.is The extent of the visitatorial power is ‘he visitors have supervision and control of 

primarily dependent on the instrument creating or decision of great magnitude.^® 

appointing the visitors,and where not amplified While a college or hospital chartered by the 
or restricted by the terms of the foundation the state, but founded and endowed by private bene- 
authority and power of visitors is that of a do- faction, is a charity, it is also a private corpora- 
mestic tribunal, constituted by the founder of the tioni^*^ and in all such cases, as the duties of visi- 


Whether testamentarj appointees 
are visitors depends on the nature 
of the powers delegrated to them by 
the founder of the charity, rather 
chan on the name by which the ap- 
pointees are called in the instrument 
of foundation.—Samuel and Jessie 
Kenney Presbyterian Home v. State, 
24 P.2d 4t)3, 174 Wash. 19. 

9. Mass.—Trustees of Andover 
Theoloffical Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 
2d 403, 174 Wash. 19. 

11 C.J. p 365 note 12. 

Accepting* ftmds with visitatorial 
powers lu others 

St. 1780 c 15, incorporatinir trus¬ 
tees of Phillips Academy and consti- 
tuting them sole visitors of Corpo¬ 
ration, held not inconsistent with ac- 
ceptance by them of funds for 
foundation of theological seminary, 
to be administered by them with vis¬ 
itatorial pow.ers in others especially 
as St.l807 c 22, was special authori- 
zation to tliat general effect.—Trus¬ 
tees of Andover Theological Semin¬ 
ary V. Visitors of Theological Inst. 
in Phillips Academy in Andover, 148 
N.E. 900, 253 Mass. 256. 

“In 2 Kenfs Commentaries, 13th 
Ed., 300, it is said: ‘Where gov- 
ernors, or trustees, are appointed by 
a charter, according to the will of 
the founder, to manage a charity 
(as is usually the case in colleges and 
hospitals), the visrtorial power is 
deemed to belong to the trustees in 
their corporative capacity."—Samuel 
and Jessie Kenney Presbyterian 
Home V. State, 24 P.2d 403, 413, 174 
Wash. 19—11 C.J. p 365 note 12. 

10. Mass.—Trustees of Andover 
Theological Seminary v. Visitors 
of Theological Inst. in Phillips 


Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

May be conflded in others 

The visitatorial power may be 
conflded by the founder of the char¬ 
ity to some person or persons other 
than the trustees of the Corporation 
organized for the purpose of the 
charity. 

Mass.—Trustees of Andover Theo¬ 
logical Seminary v. Visitors of 
Theological Inst. in Phillips Acad¬ 
emy in Andover, supra. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 
2d 403, 174 Wash. 19. 

Szpress power to reoeive gifts 
snbject to visitation 
St.l807 c 32, conferring express 
powers on trustees of Phillips Acad¬ 
emy in Andover to receive gifts for 
theological seminary was held suf- 
ficiently comprehensive to enable 
Corporation to receive gifts for sem¬ 
inary, subject to powers of visita¬ 
tion as dohors might impose and 
trustees accept.—Trustees of Andov¬ 
er Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256—Smyth v. Phillips 
Academy, 28 N.E. 683, 154 Mass. 551. 

11. Wash.—Samuel and Jessie Ken¬ 
ney Presbyterian Home v. State, 
24 P.2d 403, 174 Wash. 19. 

11 C.J. p 365 note 13. 

12. Mass.—Trustees of Andover 
Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

N.T.—In re Norton, 161 N.Y.S. 710, 
97 Misc. 289. 

11 C.J. p 365 note 14. 

13. U.S.—^Allen v. McKean, C.C.Me., 
1 P.Cas.No.229, 1 Sumn. 276. 

14. Mass.—Trustees of Andover 
Theological Seminary v. Visitors 
of Theological Inst in Phillips 
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Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

N.T.—Newton v. Lewis, 193 N.T.S. 
438, 118 Misc. 382, affirmed 196 N. 
T.S. 711, 203 App.Div. 395, which 
is affirmed People v. Lewis, 14T 
N.E. 181, 239 N.Y. 528. 

Visitors of seminary and not of par.- 
tlcular donatlons 

Visitors of theological seminary, 
when accepted by trustees of Phil¬ 
lips Academy in Andover and con- 
flrmed by St 1823 c 50, whereby they 
were made a Corporation, were held 
to be visitors of the seminary, and 
not of particular donations thereto. 
—Trustees of Andover Theological 
Seminary v. Visitors of Theological 
Inst. in Phillips Academy in Andov¬ 
er. 148 N.E. 900, 253 Mass. 256. 

General words at conclnsion of spec- 
ifications 

Where at end of enumeration of 
powers and duties of visitors of 
theological seminary, authorized by 
St.l807 c 22, general words were 
added, it was held, that powers giv- 
en to visitors and words- and con- 
text of grant made inapplicable prin- 
ciple that general words at conclu- 
sion of speciflcations are to be re- 
strained to incidental matter ejus¬ 
dem generis.—Trustees of Andover 
Theological Seminary v. Visitors of 
Theological Inst in Phillips Acad¬ 
emy in Andover, 148 N.E. 900, 253 
Mass. 256. 

15. Mass.—Trustees of Andover 
Theological Seminary v. Visitors 
of Theological Inst in Phillips 
Academy in Andover, supra—^Nel- 
son V. Cushing, 2 Cush. 519. 

16h Mass.—Trustees of Andover 
Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

17. U.S.—^Dartmouth College v. 
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tor are strictly domestic, his power is confined to 
offenses against the private laws and regulatibns 
of the Corporation, and he has no cognizance of 
acts of disobedience to the general laws of the 
landis 

Procedure and competency of visitors. The num- 
ber and time of visitations may be regulated by 
the instrument appointing or providing for visi- 
tors.^^ 

A provision that no visitor shall hold office after 
reaching a certain age has been held directory and 
not mandatory, and is not a limitation on the pow¬ 
er of the visitors, and the failure to conform to 
it has been held not fatal to the validity of acts 
performed, at least where the visitors constitute a 
Corporation.^ 

Where the visitors met for a purpose of which 
adequate notice had been given the trustees, and 
every formality so far as it concerned the trustees 
was observed, the latter cannot object to the meet- 
ing as a visitation; and objections to the place of 
the meeting, where not raised at the meeting, will 
not be considered. Approval by the visitors of one 
plan proposed by trustees has been held not to estop 


them from considering or examining a later plan 
differing materially from the first one, and the fact 
that the visitors did not summon before them the 
other party to the contract for hearing on the 
validity thereof has been held not to affect the 
jurisdiction of the visitors. A decision to author- 
ize counsel to take steps fully to present the ques- 
tion to the court has been held not a determination 
of the merits of action taken by the trustees.^i 

Review by court of exercise of power by visitors 
is treated supra § 49. 

§ 55. -Boards and Commissions 

In some States a board of charities is provided for, 
and the institutione subject to its visitation depend on 
the terms of the constitution or statute and the construe- 
tion placed thereon by the courts. 

The constitutions and statutes of some States 
create a state board of charities and invest it with 
the power and duty of visitation and inspection. 
The institutions subject to the jurisdiction of the 
board are such as come within the terms of the 
constitution and statutes and the construction placed 
thereon by the courts.^^ Under some constitutional 
or statutory provisions,’ it has been held that the 


Woodward. N.H., 4 Wheat. 518, 4 
L.Ed. 629. 

11 C.J. p 365 note 16. 

18. Ohio.—Koblitz v. Western Re- 
serve XJniv., 21 Ohio Cir.Ct. 144, 11 
Ohio Cir.Dec. 515. 

19. Mass.—Trustees of Andover 
Theological Seminary v. Visitors 
of Theoloffical Inst. in Phillips 
Academy in Andover, 148 N.E, 900, 
253 Mass. 256. 

ITnmber of visitations 

In view of associate statutes grov- 
erning foundation of Andover Theo- 
logical Seminary, visitors thereof 
were not restricted to single annual 
visitation, special visitations being 
permitted * on necessary occasion, 
when called. to that end under gov- 
erning statute.—Trustees of Andov¬ 
er Theological Seminary v. Visitors 
of Theological Inst. in Phillips Acad¬ 
emy in Andover, 148 N.E. 900, 253 
Mass. 256. 

AdjoxLmmeut from time to time 
In view of powers conferred on 
visitors of Andover Theological Sem¬ 
inary by statutes thereof requiring 
at least one visitation each year, 
where annual visitation was fixed for 
November, 1921, it was held that 
such meeting could be kept alive by 
successive adjournments until June 
15, 1922.—Trustees of Andover Theo¬ 
logical Seminary v. Visitors of Theo¬ 
logical Inst. in Phillips Academy in 
Andover, supra. 

20l Mass.—Trustees of Andover 
Theological Seminary v. ‘ Visitors 


of Theological Inst. in Phillips 
Academy in Andover, supra. 

Ko change In corporate entity 
Where visitors of theological sem¬ 
inary constituted Corporation, chang- 
es in members or officers thereof did 
not concern its corporate entity or 
continuity, and hence circumstance 
as to expiration of term of one visi¬ 
tor by efflux of time on reaching age 
of seventy y^ars did not affect valid¬ 
ity of proceedings of visitors as a 
Corporation.—Trustees of Andover 
Theological Seminary v. Visitors of 
Theological Inst. in Phillips Acad¬ 
emy in Andover, supra. 

Corporation continues to function 
Bven if it be assumed. that the 
term of office of the visitor came to 
an end by the effiux of time, the visi¬ 
tors as a Corporation continued to 
function with the two remaining 
members.—Trustees of Andover The¬ 
ological Seminary v. Visitors of 
Theological Inst. in Phillips Acad¬ 
emy in Andover, supra. 

91. Mass.—Trustees of Andover 

Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, supra. 

22. N.T.—^Newton v. Lewis, 193 N. 
T.S. 438, 118 Misc. 382, affirmed 196 
N.Y.S. 711, 203 App.Div. 395, which 
is affirmed People v. Lewis, 147 N. 
E. 181, 239 N.Y. 528. 

Komes under supexvlsion of church- 
es and fratemal societies 
In some jurlsdictions the board of 
publie charities has the right to in¬ 


quire into the management of, and 
to demand reports from, homes that 
are maintained and managed under 
the direct supervision of churches 
and fraternal societies, and which do 
not receive state aid.—Board of Pub¬ 
lic Charities, 21 Pa.Dist. 420. 

School for blind 

A state school for the blind has 
been held within the class of insti¬ 
tutions subject to the power of visi¬ 
tation and inspection by the state 
board of charities.—Newton v. Lew¬ 
is, 193 N.Y.S. 438, 118 Misc. 382, af¬ 
firmed 196 N.Y.S. 711, 203 App.Div. 
395, which is affirmed People v. 
Lewis, 147 N.E, 181, 239 N.Y. 528— 
11 C.J. p 366 note 29 [a] (2). 

Society for Prevention of Cruelty to 
ChUdren 

The institutions subject to the 
jurisdiction of the board are those in 
which indigent persons are support- 
ed by taxation, and do not include 
such eleemosynary institutions as 
the Society for the Prevention of 
Cruelty to Children, although its 
Work is aided .by an allowance from 
City funds which relieves the police 
department.—^People v, New York S. 
P. C. €., 55 N.E. 1063, 161 N.Y. 233, 
reargument denied 56 N.E. 1004, 162 
N.Y. 429, and reversing 59 N.Y.S. 953, 
42 App.Div. 83—^New York Juvenile 
Guardian Soc. v. Ropseyelt, 7 Daly 
188. 

The former practice under the 
statute of 43 Elizabeth requiring a 
commissioiier- to inquire' into and to 
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board's power is not limited to mere observation, 
and may require the officials or trustees to ex- 
hibit records and make reports.^^ 

Where provided for in the constitution, the right 
of visitation has been held placed therein so that 
it could not be taken away except by express ap- 
proval of the people, and, if it cannot be taken 
away, neither can it be essentially impaired.^^ 

g 55 , -Municipality 

A statute conferring authority on a municipality to 
become a trustee has been held not to give it super- 
visory jurisdiction over funds intrusted to other trustees 
notwithstanding such funds may be used to help or 
hinder the performance of the duties of the municipality. 

While, as shown supra § 33, a municipality may 
generally be a trustee of a charitable trust, a stat¬ 
ute conferring capacity on a municipality to become 
a trustee of a charitable trust on appointment has 
been held not to give the city supervisory jurisdic¬ 
tion over funds intrusted to other trustees, although 
such funds may be so administered as to help or 
to hinder the performance -of the duties of the 
municipality. 

§ 57. — Legislature 

While the legislature may enact general laws re- 
specting the regulation of charitable trusts, it cannot 
materially change the execution of a charitable trust 
in the absence of an exigency for such change. 

bring to the attention of the chan- 
cellor the abuses and mismanage- 
ment of funds and lands given to 
charity has never been employed in 
this country. 

Ky.—Jenkins v. Berry, 83 S-W. 594, 

119 Ky. 350, 26 Ky.L. 1114. 

Mass.—Jackson v. Phillips, 14 Allen 
539. 

23. N.Y.—^Newton v. Lewis, 196 N, 

T.S. 711, 203 App.Div. 395, afflrm- 
ing Newton v. Lewis, 193 N.T.S. 

438, 118 Misc. 382, and affirined 
People V. Lewis, 147 N.B. 181, 239 
N.Y. 528. 

24. N.Y.—Newton v. Lewis, 193 N. 

Y.S. 438, 118 Misc. 382, affirmed 196 
N.Y.S. 711, 203 App.Div. 395, which 
is affirmed People v. Lewis,’ 147 N. 

E. 181, 239 N.Y. 528. 

25. R.L—Stearns v. Newport Hospi- 
tal, 62 A. 132, 27 R.L 309, 8 Ann. 

Cas. 1176. 

26. Mass.—In re Opinion of the 

Justices, 131 N.B. 31, 237 Mass. 

613. 

27. Mass.—^In re Opinion of the 

Justices, supra. 

Pa.—Meadville Theological ’ School v. 

Hempstead, 138 A. 747, 290 Pa. 222. 

TTnder a coustitntional provlsioxt 
that corporations acquiring benefits 
thereunder shall becozpe subject .to 


The legislature may exercise a considerable pow¬ 
er over charitable trusts held by municipalities,^® 
and may enact general laws respecting the regula¬ 
tion of charitable trusts.^? However, the legisla¬ 
ture cannot, without the consent of the donor, ma¬ 
terially change the execution of a charitable trust, 
unless there exists an exigency for such change 8 
but if the purposes of the charity may best be 
carried out and promoted by a change in the ad- 
ministration of the trust, without a diversion there- 
of, the legislature, as parens patriae, may direct 
such a change.29 

§ 58. Persons Entitled to Enforce 

a. In general 

b. Attorney general 

c. Trustees 

d. Other persons 

a. In General 

In general, the nature of the suit Is largely control- 
iing as to the person who may be entitled to sue with 
reference to the administratlon or enforcement of a 
charity. 

Before a court of equity is entitled to interfere 
in the administration and enforcement of a char¬ 
itable trust, its jurisdiction must be invoked by 
some One having the right to institute an action or 
proceeding for that purpose;^^^ the court cannot 
act on its own volition,^! although in an action to 

agement for town hospita! different 
from that established by completed 
gift as condition thereto was held 
invalid.—Adams v. Plunkett, 175 N, 
E. 60, 274 Mass. 453. 

29. Del.—^Delaware Land &Develop- 
ment Co, v. First and Central 
Presbyterian Church of Wilming- 
ton, Del., 147 A. 165, 16 Del.Ch. 410. 

Wis.—In re Lotfs Will, 214 N.W. 

391, 193 Wis. 409. 

11 C.J. p 366 note 33. 

Tmst of dissolved cburcli given. to 
state convention 

On failure of trust because of dis- 
solution of village Baptist church, 
corpus thereof under statute became 
property of the Wisconsin Baptist 
state convention.—In re Lott's Will, 
214 N.W. 391, 193 Wis. 409. 

Power of legislature to order sale of 
. property held in trust see supra § 
48 a. 

30. Ala.—State ex rei. Carmichael v. 
Bihb, 173 So. 74. 

Tex.—^Allred v. Beggs, 84 S.W.2d 223, 
227, 12.5 Tex. 584, ^ffirming Beggs 
V. Allred, 73 S.W.2d 599, citing 
Corpus Jtiris. 

11 C.J. P 366 note 35. 

31. Tex.—Allred v. Beggs, supra. 

I 11 C.J. p 366 note 36. 


its provisions and liable to regula¬ 
tion by legislation passed pursuant 
thereto, it has been held that an 
eleemosynary Corporation chartered 
prior to, but applying for an amend- 
ment after, the adoption of the con¬ 
stitution, was liable to regulation at 
least in so far as such regulation did 
not conflict with any express fran- 
chise given by the special incorpo- 
rating acts.—Meadville Theological 
School V. Hempstead, supra. 

Quorum of trustees 
Where a statute, applicable to an 
eleemosynary Corporation, provides 
that a majority of the whole num- 
ber of such directors or trustees 
shall be necessary to constitute a 
quorum, it has been held that a de- 
cree' granting an amendment to the 
charter and authorizing a quorum of 
flve trustees was erroneous.—Mead¬ 
ville Theological School v. Hemp¬ 
stead, supra. 

28, Ala,—Lovelace v. Marion Insti¬ 
tute, 110 So. 381, 215 Ala. 271. 
Mass.—Adams v. Plunkett, 175 N.B. 
60, 274 Mass. 453—^In re Opinion of 
the Justices, 131 N.B. 81, 237 Mass. 
613. 

11 C.J. p 366 note 32. 

Statute, held invalid 
Statute providing scheme of man- 
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have a legacy in trust declared void, it has been 
held that courts of equity will of their own initia- 
tive find out and discover the purpose for which 
the trust was created.32 

Some authorities have arranged in four classes 
the Principal cases in which litigation arises re- 
specting charity property: (1) There may be 
wrongs to be redressed or relief to be sought, for 
which actions at law or suits in equity might lie, 
if the charity estates or funds were the private 
property of the trustees of the charity. In such 
cases, ordinary actions or suits are maintainable 
by the trustees, as shown infra this section, sub- 
division c. (2) A testator may makc a charitable 
disposition by his will, and questions will be raised 
as to its validity or the proper means of carrying 
it out; in such cases, the questions can be con- 
sidered in an ordinary suit to administer his es- 
tate, or, occasionally, .can be considered in other 
suits which come before the court under other 
branches of its jurisdiction. (3) The trustees of 
the charity may improperly sell or lease the prop- 

30. Ohio.—Linney v. Cleveland Trust 
Co., 165 N.E. 101, -30 Ohio App. 345. 

33. N.J.—^MacKenzie v. Jersey City 
Presbytery, 61 A. 1027, 67 N.J.Eq. 

652, 3 L.R.A.,N.S., 227. 

Persons entitled to question validity 
see supra § 10. 

34. U.S.—Gredig v. Sterling, C.C.A. 

Tex., 47 F.2d 832, certiorari de- 
nied 52 S.Ct. 13, 284 U.S. 629, 76 
Li.Bd. 535—Schell v. Leander 
Clark College, D.C.Iowa, 10 F.2d 
542. 

Ala.—State ex rei. Carmichael v. 

Bibb, 173 So. 74. 

Ark.—State ex rei. Atty. Gen. v. 

Van Buren School Dist. No. 42, 89 
S.W.2d 605, 607, 191 Ark. 1096, cit- 
ing Corpus Juris. 

Cal.—Pratt v. Security Trust & Sav- 
ings Bank, 59 P.2d 862, 15 Cal. 

App.2d 630. 

Del.“^annon v. Stephens, 159 A. 234, 

18 Del.Ch. 276. 

Fla.—^Jordan v. Landis, on Behalf of 
State, and ex rei. Goodwin, 175 So. 

241, 128 Fla. 604—State ex rei. 

Landis v. S. H. Kress & Co., 155 
So. 823, 115 Fla. 189. 

.111.—Kerner v. Thompson, 6 N.E.2d 
131, 365 111. 149, reversing 282 111. 

App. 403—McGee v. Vandeventer,- 
158 N.E. 127, 326 111. 425—Barker 
V. Hauberg, 156 N.E. 806, 325 111. 

538—Grear v. Sifford, 7 N.E.2d 371, 

289 111.App. 450—Smith v. Thomp¬ 
son, 266 IlLApp. 165—Carlstrom v. 

Frackelton, 263 Ill.App. 250. 

Mass.—Dillaway v. Burton, 153 N.E. 

13, 256 Mass. 568—Trustees of An- 
dover Theological Seminary v. 

Tisitors of Theological Inst. in 
Phillips Academy in Andover, 148 


erty to some person having a knowledge of the 
trust. (4) The trustees of the charity may apply 
the property to wrong objects or appropriate it to 
their own use.^^ While, as to the third and fourth 
classes of cases, there was for a time a doubt 
as to who was the proper person to bring a suit, 
at length, however, it came to be established that 
the attorney general was the proper person, as 
shown infra this section, subdivision b. 

h. Attorney General 

Ordinarily, the attorney general has a preclusive 
right to institute proper proceedings to prevent a misuse 
of property devoted to a public charity. 

It has been generally held, sometimes by virtue 
of statutory provisions, that the attorney general 
has a preclusive right to prevent a misuse of prop¬ 
erty devoted to a public charity and to institute 
proper proceedings to protect the estate.^^ How¬ 
ever, the charities which the attorney general can 
sue to enforce or conserve must be charities of a 
character so public as to interest *'the entire pub¬ 
lic, ”^5 and in order for the attorney general to be 

propose scheme for administration 
of endowment fund, under cy pres 
rule, and state attorney general 
should institute, or be made defend¬ 
ant in suit to have college endow¬ 
ment fund ’ administered under cy 
pres doctrine.—Schell v. Leander 
Clark College, B.C.Iowa, 10 F.2d 542. 

Certificate of authority 

The attorney generaTs certificate 
of authority for inquiry by state, 
on behalf of public charity as trust 
beneficiary, into acts of executbrs 
and testamentary trustees, as in 
selling trust property under power 
conferred by will, is properly req¬ 
uisite. While attorney general may 
be justified in authorizing inquiry by 
state into their acts, mere dissatis- 
faction with resuit of sale or ill- 
founded suspicion would not justify 
him in approving proceeding for in¬ 
quiry by state.—State ex rei. Daniel 
V. Strong, 192 S.E. 671, 185 S.C. 27. 

35. Mo.—Dickey v. Volker, 11 S.W. 
2d 278, 321 Mo. 235, 62 A.L.R. 858, 
certiorari denied 49 S.Ct. 252, 279 
U.S. 839, 73 L.Ed. 986. 

Tex.—Allred v. Beggs, 84 S.W.2d 223, 
125 Tex. 584, afflrming Beggs v. 
Allred, Civ.App., 73 S.W.2d 599, 
602, quoting Corpus Juris. 

11 C.J. p 367 note 45. 

Fund that may or may uot be used 
for charity 

Where a fund or property is so 
given that it may or may not be 
used for charity, or may or may not 
be used for a charitable object of a 
public character, without violating 
the directions of the will, case is not 
one for enforcing the gift as a “pub- 


N.E. 900, 253 Mass. 256—Kraut- 
hofC V. Attorney General, 132 N. 
B. 865, 240 Mass. 88. 

Mo.—Dickey v. Volker, 11 S.W.2d 
278, 321 Mo. 236, 62 A.L.R. 858, 
certiorari denied '49 S.Ct. 262, 279 
U.S. 839. 78 L.Ed. 986. 

N.J.—Cuthbert v, McNeill, 142 A. 
667. 103 N.J.Eq. 184, affirmed 146 
A. 881, 104 N.J.Eq. 495—Hewitt v. 
Camden County, 146 A. 881, 7 N.J. 
Misc. 528. 

N.T.—In re Durbrow’s Bstate, 157 N. 
E. 747, 245 N.Y. 469, reversing In 
re Clayton, 218 N.Y.S. 325, 218 
App.Div. 317. 

Ohio.—McCall v. W. J. Schoenberger 
Co., 29 Ohio N.P., N.S., 456. 

Or.—Waller v. Lane County, 63 P.2d 
214, 155 Or. 160—^Wemme v. Noyes, 
295 P. 465, 134 Or. 590—Wemme v. 
Noyes, 294 P. 602, 134 Or. 590— 
Wemme v, First Church of Christ, 
Scientist, of Portland, 237 P. 674, 
115 Or. 281. 

Tenn.—^Nolfe v. Byrne, 219 S.W. 1, 
142 Tenn. 309. 

Tex.—^Allred v. Beggs, 84 S.W.2d 
223, .227, 125 Tex. 584, affirming 
Beggs V, Allred, 73 S.W.2d 699, cit- 
ing Corpus Juris —Carroll v. City 
of Beaumont, Civ.App., 18 S.W.2d 
813, error refused. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 
2d 403, 174 Wash. 19. 

6 C.J. p 814 note 94—11 C.J. p 367 
note 44. 

Cy pres doctrine 

State, not church, under auspices 
of which college to which endow¬ 
ment was made was founded, may, 
through agency of court of equity, 
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alone entitled to enforce a charitable trust, there 
must be some benefit to be conferred upon, or duty 
to be performed toward, either the public at large 
or some part thereof, or an indefinite class of per- 
sons.2® 

c. Trustees 

Trustees may generally sue to obtain or protect the 
subject matter of the trust. 

When shown to be such, the trustees of a char- 
ity may sue to obtain or protect the subject mat¬ 
ter o£ the trust or to obtain instructions,^^ and, 
sometimes by virtue of statutory provisions, pro- 
ceedings for the sale of property belonging to the 
trust may be instituted by them, rather than by 
the attorney general,^^ provided the latter is made 
a party defendant, as shown infra § 62. Also, 
sometimes by virtue of statutory provisions, the 
trustees may appeal to the courts from a deter- 
mination or decree of visitors.'*® 

Acting trustees may file a bili in equity in their 
own names for the transfer of a public charity to 
new trustees, making the attorney general a de¬ 
fendant.”*^ 

Secondary trustee, Where a trust for a charita¬ 
ble purpose in a city was created, it has been held 
that the city becomes a secondary trustee and has 
a primary right of action to enforce the provisions 
of the trust.*2 


Trustee of fund payable to another, Trustees 
under a will giving the income thereof to a charity 
created under the will of another, having a duty 
only to pay the income received in accordance with 
the terms of the will, have been held without right 
to maintain a bili to enjoin an alleged unlawful 
conduct thereof.'*^ 

d. Other Fersons 

To entitie a private person to prosecute a suit in 
regard to the administration and enforcement of a char¬ 
itable trust, he must be a party to the contract of 
donation, or a representative of such party, or be in- 
terested personally and individually as a beneficiary 
rather than as a taxpayer or member of the community, 
in the uses to which the property is to be put. 

One not interested directly in the administration 
of a charitable trust cannot maintain a legal pro- 
ceeding for an accounting or the control of the 
administration of said charity,at least in the 
absence of a showing of fraud on the part of those 
who may institute such proceedings,^® and the fact 
that the attorney general is joined as a party de¬ 
fendant is of no import.'*® To entitie a private 
individual to prosecute a bili in regard to the ad¬ 
ministration and enforcement of a charitable trust, 
he must be a party to the contract of donation, or 
the representative of such party, or be interested, 
personally and individually, as a beneficiary rather 
than as a taxpayer or a member of the community, 
in the uses to which the property is to be put.^*^ 


lic charity" in a suit by the at¬ 
torney general, as, for example, 
where a will authorizes independent 
executor, with advice df testator’s 
sister, to devote estate to any char¬ 
ity or purpose that might be deter- 
mined on.—^Allred v. Beggs, supra. 

36. Del.—Cannon v. Stephens, 159 
A. 234, 18 Del.Ch. 276. 

Class suits and suits by donor, etc., 
see infra subdivision d of this sec- 
tion. 

37. N.J.—Cuthbert v. McNeill, 142 A. 
667, 103 N.J.Ea. 184, affirmed 146 
A. 881, 104 N.J.Eq. 495—Hewitt v. 
Camden County, 146 A. 881, 7 N.J. 
Misc. 528. 

Or.—Wemme v. First Church of 
Christ, Scientist, of Portland, 237 
P. 674, 115 Or. 281. 

11 C.J. p 367 note 47. 

Gdft to church 

Although testator made no refer- 
ence to trustees in devising property 
to charity connected with Methodist 
church, trustees of Methodist church 
could prosecute action for property 
in their name.—^Methodist Episcopal 
Church of U. S. of America v. Wal- 
ters, D.C.MO., 50 P.2d 416. 

33. Mass.—Crawford v. Nies, 113 
N.E. 408, 224 Mass. 474. 


39. Ala.—State ex rei. Carmichael v. 
Bibb. 173 So. 74. 

11 C.J. p 367 note 48. 

40. Mass.—Trustees of Andover 
Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, 148 N.E. 900, 
253 Mass. 256. 

41. Mass.—Harvard College v. Theo¬ 
logical Education Soc., 3 Gray 280. 

Mo.—^Women’s Christian Assoc. v. 
Kansas City, 48 S.W. 960, 147 Mo. 
103. 

42. Cal.—Pratt v. Security Trust & 

Savings Bank, 59 P.2d 862, 15 

Cal.App.2d 630. 

City as proper party to action con- 
cerning validity see infra § 62. 

43. Mass.—Dillaway v. Burton, 153 
N.E. 13, 256 Mass. 568. 

44. Cal.—Pratt v. Security Trust & 
Savings Bank, 59 P.2d 862, 15 Cal. 
App.2d 630. 

111.—Smith v. Thompson, 266 111.App. 
165. 

Mo.—Dickey v. Volker, 11 S,W.2d 
278, 321 Mo. 235, 62 A.L.R. 858, 
certiorari denied 49 S.Ct. 252, 279 
U.S. 839, 73 L.Ed. 986. 

N.T.—Hoffstot V. Pifth Ave. Hospi- 
tal of City of New York, 249 N.Y. 
S. 399, 140 Misc. 206, affirmed 257 
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N.Y.S. 1034, 236 App.Div. 667, af- 
flrmed 188 N.E. 28, 262 N.Y. 479. 

Ohio.—McCall v. W. J. Schoenberger 
Co., 29 Ohio N.P., N.S., 456. 

Or.—^Wemme v. Noyes, 295 P. 465, 
134 Or. 590—^Wemme v. Noyes, 294 
P. 602, 603, 134 Or. 590, citing Cor¬ 
pus Juris, 

45. Cal.—^Pratt v. Security Trust & 
Savings Bank, 59 P.2d 862, 15 Cal. 
App.2d 630. 

40. Cal.—Pratt v. Security Trust & 
Savings Bank, supra. 

111.—Smith v. Thompson, 266 111.App. 
165. 

47. Del.—Cannon v. Stephens, 159 
A. 234, 237, 18 Del.Ch. 276, quoting 
Corpus Juris. 

111.—Barker v. Hauberg, 156 N.E. 
806, 325 111. 538. 

Mass.—Qreek Orthodox Community 
y. Malicourtis, 166 N.E. 863, 267 
Mass. 472—Dillaway v. Burton, 153 
N.E. 13, 256 Mass. 568—Krauthoif 
V. Attorney General, 132 N.E. 865, 
.240 Mass. 88. 

Mo.—^Dickey v. Volker, 11 S.W.2d 
278, 321 Mo. 235, 62 A.L.R. 858, 
certiorari denied 49 S.Ct. 252, 279 
U.S. 839, 73 L.Bd. 986. 

Tex.—Carroll v. City of Beaumont, 
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In general, he must be a trustee, or cestui que trust, Contributors fo fund. As a general rule, the 
or have some reversionary interest in the trust contributors to a fund creating a trust' for mere 
fund.48 charitable purposes cannot call the trustees of that 

Donor or heirs» While, under some circumstanc- fund to an account for a misapplication of the fund 
es, the donor,or his heirs,^® or any beneficiary, or any other breach of the trust.^^ There must 
having an interest in the subject of the gift,^! has be something peculiar in the transaction, beyond 
the right to enforce, by legal proceedings, a faith- the mere fact of contribution, to give a contributot 
fui execution of the beneficent objects of the found- to a charitable fund a foothold in court to enable 
er of the charity; where the donor has effectually ^im to question the disposition of the fund.54 
passed out of himself ali interest in the fund de> 

voted to a charity, neither he, nor those claiming Visitors; class suits. Under some circumstances, 
under him, have any standing in a court of equity visitors of a charity have been held entitled to 


as to its disposition and control.52 

Civ.App., 18 S.W.2d 813, error re- 
fused. 

11 C.J. p 367 note 51. 

Chnrcli fotindingr endowed collefife 
Instrumentality or member of 
church, under auspices of which col- 
lege to which endowment was made, 
was founded, may sue to prevent un- 
lawful disposition of endowment 
fund.—Schell v. Leander Clark Col- 
lege, D.C-Iowa. 10 F.2d 542. 

DirectorSy managers, or employees of 
charity 

The directors, managers, superin¬ 
tendente, or other agents or em- 
ployees engaged in the administra- 
tion of a public charity have no 
right to call on a court of equity to 
compel the continued maintenance 
and operation of the charity in order 
that they may continue to render the 
Services necessary for such main¬ 
tenance and operation.—^Barker v. 
Hauberg, 156 N.E. 806, 325 111. 638, 
Member or stockholder of corpora, 
tioa 

(1) A member of a charitable Cor¬ 
poration is without standing to 
maintain bili to enjoin unlawful con- 
duct of charity.—^Dillaway v. Burton, 
153 N.E. 13, 256 Mass. 568. 

(2) Stockholder of charitable Cor¬ 
poration, transferring property to 
City in trust for charitable purposes, 
cannot sue for enforcement of trust. 
—Carroll v. City of Beaumont, Tex. 
Civ.App., 18 S.W.2d 813, error re- 
fused. 

xrnsnccessfnl bldder at sale of 
properties of public charitable trust 
was unauthorized to sue to set aside 
sale.—^IDickey v. Volker, 11 S.W.2d 
278, 321 Mo. 235, 62 A.I...R. 858, cer¬ 
tiorari denied 49 S.Ct. 252, 279 U.S. 
839, 73 L.Ed. 986. , 

48, m.—Smith v. Thompson, 266 111. 
App. 165. 

lowa.—^Beidler v. Dehner, 161 N.W. 
32, 178 lowa 1338. 

N.J.—Cuthbert v, McNeill, 142 A. 
667, 103 N.J.Eq. 184, afflrmed 146 
A. 881, 104 N.J.Eq. 495—Hewitt v. 
Caraden County, 146 A. 881, 7 N. 
J.Misc. 528. , . .' . 

11 C.J. P 367 note 52. 


I sue,55 but they 

Limitation of right of beneficiary 
Active charitable trust gave to 
cestui que trust only the right in 
equity to enforce the performance of 
the trust.—State ex rei. Carmichael 
V. Bibb, Ala., 173 So. 74. 

49, 111,—McGee v. Vandeventer, 158 
N.E. 127, 326 IlL 426. 

11 C.J. p 367 note 53. 

Beverter 

Where a fund has been devoted 
to a charity, and, if the charity fails, 
such fund will go to others or re- 
vert to the settlor, those persons 
having hostile interests may, of 
course, assert any claim they may 
have in the subject, and may show 
that the charitable use has for any 
cause failed and become inoperative 
and void.—Powers v. Home for Aged 
Women, R.I., 192 A. 770, 110 A.L.R. 
1361—11 C.J, V 368 note 59, 

50. 111.—McGee v. Vandeventer, 158 
N.E. 127, 326 111. 425. 

Ky.—Trustees Stewart Common 
School Fund v. Lewis, 28 S.W.2d 
27, 234 Ky. 286. 

11 C.J. p 367 note 54, 

51, 111,—^Northwestern University v. 
Wesley Memorial Hospital, 125 N. 
E. 13, 290 111. 205. , 

11 C.J. p 367 note 55. 

Gift to two corporations on conti- 
tions 

Where donor to hospital directed 
that hospital staff was to be appoint- 
ed from faculty of educational Cor¬ 
poration, indicating gift was for 
both corporations, obligations im- 
posed on corporations were mutual 
and of such character that either 
might sue the other to enforce per¬ 
formance of conditions.—Northwest¬ 
ern University v. Wesley Memorial 
Hospital, supra, 

52. U.S.—Gredig v. Sterling, C.C.A. 
Tex., 47 F,2d 832, certiorari denied 
52 S.Ct. 13, 284 U.S. 629. 76 L.Ed. 
535. 

I 111.—Smith V. Thompson, 266 111.App. 
165. 

Ind.—^American Nat. Red Cross v. 
Felzner Post, 159 N.E. 771, 86 Ind* 
App. 709. 

, NvJ.—^First •• Camden Nat Bank & 
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have no general right to invoke 

Trust Co. V. Collins, 160 A. 848, 
110 N.J.Eq. 623, reversed on other 
grounds 168 A. 275, 114 N.J.Eq. 59 
—Cuthbert v. McNeill, 142 A. 667,. 
103 N.J.Eq. 184, afRrmed 146 A. 
881, 104 N.J.Eq. 495. 

N.Y.—In re Durbrow’s Estate, 157 N. 
E. 747, 245 N.Y. 469, reversing In 
re Clayton, 218 N.Y.S. 325, 218 
App.Div. 317. 

N.C.—Shields v. Harris, 130 S.E. 189, 
190 N.C. 520. 

Or.—^Wemme v. Noyes, 295 P. 465, 
134 Or. 590—Wemme v. Noyes, 294 
P. 602, 134 Or. 590. 

Tenn.—^Nolfe v. Byrne, 219 S.W. 1, 
142 Tenn. 309. 

11 C.J. p 367 note 56. 

Besidnary legatee 
Where the trust is valid, a residu- 
ary legatee, or his assignee, has no 
such interest in its administration 
and enforcement as will entitle him 
to sue. 

lowa.—Lupton v. Leander Clark Col- 
lege, 187 N.W. 496, 194 lowa 1008, 
N.Y.—Stewart v. Franchetti, 153 N. 
Y.S. 453, 167 App.Div. 541—In re 
Fletcher’s Estate, 2 N.Y.S.2d 771, 
166 Misc. 486. 

11 C.J. p 368 note 60. 

53. 111.—Smith v. Thompson, 266 111. 
App. 165. 

Ind.—^American Nat. Red Cross v. 
Felzner Post 159 N.E. 771, 86 Ind. 
App. 709. 

Miss.—Freedman's Aid & Southern 
Education Soc. v. Scott, 87 So. 659, 
125 Miss. 299. 

11 C.J. p 367 note 57. 

54. 111.—Smith v. Thompson, 266 111. 
App. 165. 

11 C.J. p 367 note 57. 

Patron of school 

Patron of school and persons help- 
ing to maintain it for benefit of chil- 
dren in community were held to have 
such interest therein as to author- 
ize their suit tp prevent land con- 
veyed in trust for schoql from being 
sold.—Dominy v. Stanley, 133 S.E. 
245, 162 Ga. 211. 

55. Mass.—Trustees qf Andover 

Theological Seminary v. .Visitors 

. of Theologica! Jnst ili Phillips 
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the aid of the court against an improper use of 
the trust.5® 

A localized or grouped charity may be enforced 
by a class and if the terms defining a char- 

itable trust are such that it is possible to ascertain 
definite persons and institutions as the recipients 
of its benefits, such definitely ascertained persons 
have a status which entitles them to sue without 
the intermediation of the attorney general.^^ Thus, 
the members of a church have a standing in court 
to compel a board of trustees to administer a fund 
in accordance with the will which left it to enable 
such board to take care of the poor of the churcL^Q 

§ 59. Actions 

Questions relating to actions involving charitable 
trusts are considered infra §§ 60-65. For later 
cases consuit Pocket Parts. 

§ 50 . -Right of Aetion and Form of Rem- 

edy 

On violation of a trust, action may be brought to 
enforce the trust, or to remove the triistee. 

While, in some jurisdictions, the only remedy for 
a violation of a trust is an action to enforce the 
trust,in others a suit to have the trustee removed 
is a proper remedy to correct an , abuse of trust®^ 
Also, in some States, provision is made by statute 
for the filing of an Information on the. failure to 
make due application of funds given to public 


charities.®2 Notwithstanding a statute referring to 
charities contemplates a summary petition by the 
trustees for leave to sell land, the trustees may pro- 
ceed by action;®® but a general statutory action 
for the determination of the right and title to land 
of a party in or out of possession is not^a proper 
action in which to determine the questions of the 
right of the trustees of a charitable trust to sell 
the trust property and the interest of the grantor^s 
heirs,®^ and a statute authorizing a summary in- 
quiry into an application for the sale of land given 
to a charitable Corporation has been held not to 
contemplate an adjudicatiou of a disputed legal 
title.®® 

A beneficiary may not sue with respect to the 
trust property without first performing conditions 
precedent;®® and in the absence of any allegation 
of mismanagement or misapplication of the trust 
funds, the trustees cannot be required to account 
for the funds in their hands prior'to the time fixed 
for devoting such funds to the uses of the trust.®*^ 

I 61 . -Laches, Limitations, and.Defenses 

Lapse of time before suit is brought will be given 
consideration and weight according to the circumstances 
of the particular case. 

Although laches and limitations constitute no ab¬ 
solute bar to suits pertaining to charitable trusts, 
lapse of time will be given consideration and weight 
according to the circumstances of the particular 
case.®® 


Academy in Andover, 148 N.eI 900, 
253 Mass. 256. 

EnforciniT their determlnations 
Visitors of a charity may invoke 
the courts to enforce determinations 
made by them within the scope of 
their power,—Trustees of Andover 
Theologica! Seminary v. Visitors of 
Theological Inst. in Phillips Acad¬ 
emy in Andover, supra. 

5S. Mass.—Trustees of Andover 

Theological Seminary v. Visitors 
of Theological Inst. in Phillips 
Academy in Andover, supra, 

57. Mo.—Dickey v. Volker, 11 S.W. 
2d 278, 321 Mo. 235, 62 A.L.R. 858, 
certiorari denied 49 S.Ct 252, 279 
U.S. 839, 73 L.Ed. 986. 

58. Del.—Cannon v. Stephens, 159 
‘A. 234, 18 DeLCh. 276. 

59. Lal-^Van Hoven v. New Orleans 
Imraanuel Preisb. Church, 32 So. 
389, 108 La. 274. 

N.Y,—^Van De Bogert v. Re- 
formed Dutch Church of Pough- 
keepsie, 220 N.T.S. 50, 128 Misc. 
,60.3, amrrned 220 N.Y.S., 58, 219 
App.Div. 220. 


61. 111,—Carlstrom v. Frackelton, 
263 111.App. 250. 

11 C.J. p 368 note 67. 

62. Mass.—^Atty.-Gen. v. Parker, 126 
Mass. 216. 

63. N.Y.—Sailors’ Snug Harbor v, 
Carmody, 144 N.Y.S. 24, 158 App. 
Div. 738, reversing 137 N.Y.S. 968, 
77 Misc. 494, 4 N.Y.Civ.Proc.,N.S., 
71, and affirmed 105 N.E. 543, 311 
N.Y. 286. 

64. Mo.—Mott V. Morris, 155 S.W, 
434, 249 Mo. 137. 

65. N.J.—In re Board of Education 
of City of Camden, 143 A. 620, 103 
N.J.Eq. 428. 

66. Cal.—In re Houk's Estate, 200 
P. 417, 186 Cal. 643. 

N.C.—Cecil V. Pleasant Grove Meth- 
odist Protestant Church, 174 S.il. 
452, 206 N.C. 597. 

Conditions which mnst be perfonned 
(1) Under a will directinST trustee 
to paythe citysuch a sum upto one 
hundred thousand dollars as is neces- 
sary to build a pleasure pier on con- 
dition that city raise a like fund and 
that bequest should fall into residue 
it' condition was. not performed, the 
City, without performing or guaran- 
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teeing the condition, may not sue the 
trustee to sequester the one hundred 
thousand dollar fund for use of the 
City. —In re Houk's Estate, 200 P. 
417, 186 Cal. 643. 

(2) Nephew of testator who de- 
vised property to church in will pro- 
viding for church’s rendering of as- 
sistance to testatores needy kinfolks 
could not maintain action to require 
church to assist him vr^ithout pre- 
viously applying to church for as- 
sistance .and being refused.—Cecil v. 
Pleasant Grove Methodist Protestant 
Church, 174 S.E. 452, 206 N.C. 597. 

67, Tenn.—State v. Bank of Com- 
merce & Trust Co., 227 S.W, 1029, 
143 Tenn. 278. 

68. Wls.—In re Mead’s Estate, 277 
N.W. 694, rehearing denied 279 N. 
W. 18. 

11 C.X p 368 note 70. 

Action held timely 
An application by successor trus¬ 
tees, when the administrator peti- 
tioned the court for construction of 
the will, to compel him to apply the 
fund to the purposes of the trust has 
been held timely.—In re Mead's Es¬ 
tate, supra. 
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The application of statutes of limitation to trusts 
generally is treated in the C.J.S. title Limitations 
of Actions §§ 178-182, also 37 CJ. page 903 note 
14-page 929 note 93. 

§ 62. - Parties 

a. In general 

b. Attorney general 

c. Heirs 

d. Trustees 

a. In General 

AII persons Interested shouid be made parties to a 
proceeding Involving a charitable trust. 

In accordance with the general principle of equity 
ali persons interested shouid be made parties to pro- 
ceedings involving a charitable trust In a suit 
involving the validity of a will 'which directs the 
executor to dispose of the residuary estate accord- 
ing to his judgment for good and charitable pur- 
poses, he may not join as parties religious, educa- 
tional, and charitable organizations which he has 
selected to receive the gift, on his mere allega- 
tion that they are such beneficiaries as the testator 
had in mind and intended as the recipients of the 
gift^o Also, where the title to church property is 
in a Corporation and not in the church members, 
the members are not necessary parties to a bili to 
execute cy pres the trust in the church property.*^^ 


However, where a will gave property, on the hap- 
pening of a certain contingency, in trust to estab- 
lish a college under the direction of the Roman 
Catholic bishop of the diocese, the bishop is a prop- 
er party to a proceeding to prevent the violation 
of the trust by distributing the property contrary to 
the will and where property was given to a trus- 
tee to be devoted to a charitable purpose in a city, 
such city has been held to have the right to be a 
party to an action concerning the validity of the 
gilt.*^^ 

The relators in an information by the attorney 
general are not parties to the suit; they have no 
interest in the matter for which they seek relief; 
they cannot be heard by counsel nor in person. 
They are important to the proceedings merely that 
there may be somebody responsible for costs in 
case it shouid appear that the information is un- 
founded.74 

b. Attorney G-eneral 

Ordinarily, the attorney general is not oniy a proper, 
but a necessary, party to proceedings affecting the 
validity, administration or enforcement of a charitable 
trust. 

The attorney general is a proper, and generally 
a necessary, party to proceedings affecting the va¬ 
lidity, administration, or enforcement of a charita¬ 
ble trust,75 and when the public is the beneficiary 


09. Or.—Wemme v. First Church of 
Christ. Scientist, of Portland, 237 
P. 674, 115 Or. 281. 

11 C.J. p 368 note 73. 

On distrihatioxL by court 
Necessary parties are testator’s 
administrator, heirs and next of kin 
or representatives, attorney general, 
and any charities having vested 
rights. Donees nominated by de- 
ceased executor, as trustee, and by 
administrator, and proposed under 
scheme to be framed by court, are 
proper parties.—^Kirwin v. Attorney 
General, 175 N.E. 164, 275 Mass. 34. 
Furcliaser of trust property 
In suit between heirs and trustees, 
involving ownership of property in- 
corporated in a testamentary charita¬ 
ble trust, to have title to property 
sold by original trustees determined, 
the purchaser is a necessary party 
to the suit, as well as attorney gen¬ 
eral or prosecuting attorney of coun- 
ty where case was tried.—Wemme v. 
First Church of Christ, Scientist, of 
Portland, 237 P. 674, 115 Or. 281. 
Representatiou 

Where the beneficiaries of a char¬ 
itable trust are not named, or are 
uncertain individuals of an unascer- 
tained class so that no one of them 
can sue or be sued respecting the 
trust, no one can appear for them 


except parens patrise or some official 
to whom that prerogative has been 
delegated.—Ewell v. Sneed, 191 S.W. 
131, 136 Tenn. 602, 5 A.L.R. 303. 
Persons entitled to institute proceed¬ 
ings see supra § 58. 

70. Ky.—Gerick v. Gerick, 165 S.W. 
695, 158 Ky. 478. 

71. 111.—People V. Braucher, 101 N. 
B. 944, 258 111. 604, 47 L.R.A.,N.S., 
1015. 

72. Ark.—Morris v. Boyd, 162 S.W. 
69, 110 Ark. 468, Ann.Cas.l916A 
1004. 

73. Colo.—Borough or Town of 
Clarion v. Central Sav. Bank & 
Trust Co., 208 P. 251, 71 Colo. 482. 

74. Mass.—^Atty.-Gen. v. Parker, 126 
Mass. 216—^Atty.-Gen. v. Butler, 
123 ]Mass. 304. 

73- Ark.—State ex rei. Atty. Gen. v. 
Van Buren School Dist. No. 42, 89 
S.W.2d 605, 191 Ark. 1096. 

Del.—Cannon v. Stephens, 159 A. 234, 
18 Del.Ch. 276. 

111.—^Stowell V. Prentiss, 154 N.E. 
120, 124, 323 111. 309, 50 A.L.R. 584, 
citing Corpus Juris. 

Mass.—Kirwin v. Attorney General, 
175 N.E. 164, 275 Mass. 34-<Jraw- 
ford V. Nies, 113 N.E. 408, 224 
Mass. 474. 


Mo.—^Dickey v. Volker, 11 S.W.2d 
278, 321 Mo. 235, 62 A.L.R. 858, 
certiorari denied 49 S.Ct. 252, 279 

U. S. 839, 73 L.Ed. 986—Cummings 

V. Dent, 189 S.W. 1161. 

N.J.—Trenton Sav. Fund Soc. v. 
Wythman, 145 A. 462, 104 N.J.Eq. 
271, reversed on other grounds 148 
A. 622, 106 N.J.Eq, 93—Bible Read- 
ers’ Aid Soc. of Trenton v. Katzen- 
bach, 128 A. 628, 97 N.J.Eq. 416— 
Christian v. Catholic Church of St. 
John the Baptist of Paterson, 110 
A. 579, 91 N.J.Eq. 374—While v. 
City of Newark, 103 A. 1042, 89 N. 
J.Eq. 5. 

Or.—^Wemme v. First Church of 
Christ, Scientist, of Portland, 237 
P. 674, 115 Or. 281. 

R.I.—^Powers v. Home for Aged 
Women, 192 A. 770, 110 A.L.R. 1361 
—^Powers V. Home for Aged 
Women, 179 A. 610, 612, 55 R.I. 
187, citing Corpus Juris—^Newport 
Hospital V. Harvey, 133 A. 648, 47 
R.I. 382, citing Corpus Juris. 

Tex.—Carroll v, City of Beaumont, 
Civ.App., 18 S.W.2d 813, error re- 
fused. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 
2d 403, 174 Wash. 19. 

6 C.J. p 814 note 93—11 C.J. p 368 
note 78. 
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of a charitable trust, the attorney general has been 
held the only necessary party to a suit instituted by 
the trustees with relation to their powers and du- 
However, where the recipients of the trust 
are definite persons and institutions and suit is 
brought by them, the attorney general has been 
held not a necessary,nor a proper,78 party; and 
a suit brought to remove trustees has been held not 
to involve interests of the public so essentially as 
to require the attorney general to be made a party, 
even though relating to a public charitable trust.'^^ 
Also, such officer has been held not a necessary 
party to a bili for the instructions of the court as 
to the administration of a public charity, when the 
gift is in the hands of trustees charged specifically 
by the donor with its management for the cestui 
que trust, and no charges of waste or mismanage- 
ment are made against them;80 and where a dona- 
tion was made to two corporations on a condition, 
the attorney general has been held not a necessary 
party in a suit by the one Corporation against the 
other to enforce such condition.^^ 

The attorney general may file an Information ei- 
ther of his own motion or on the relation of any 
party concerned;^^ or he may come in by interven- 
tion or be brought in by amendment, when neces¬ 
sary. In case he should choose so to do, he should 
be given the right to take charge and control of 

Suit for directlons or constmction of 
trust iustromeut 

Where a bili is flled by the trus- 
tee of a public charity, seekinff di- 
rections as to the mode of executing 
their trust or for a construction of 
the trust instrument, the attorney 
general is a proper party defendant 
as representing the public interest. 

R.I.—Powers v. Home for Aged 
Women, 179 A. 610, 55 R.L 187. 

Tenn.—Vanderbilt University v. 

Mitchell, 36 S.W.2d 83, 162 Tenn. 

217. 

Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 

2d 403, 174 Wash. 19. 

11 C.J. p 369 note 84. 

Beueficiar 7 ’s stdt to QLvlet title 
Mo.—Harger v. Barrett, 5 S.W.2d 
1100, 319 Mo. 633. 

76. U.S.—Schell v. Leander Clark 
College, D.C.Iowa, 10 F.2d 542. 

11 C.J. p 369 note 81. 

77. Del.—Cannon v. Stephens, 159 
A. 234, 18 Del.Ch. 276. 

N.J.—Mary S. Pithian Night School 
& Academy v. College Board of 
Presbyterian Church in United 
States, 102 A. 855, 88 N.J.Eq. 468. 

78. Ala.—Davis v. Stokes, 107 So. 

7-6, 214 Ala. 234. 

79. Mass.—^Attorney General v. 

Eustace, 182 N.E. 865, 240 Mass. 

14 C.J.S.-34 


that portion of the litigation which relates to the 
public right but when the relator has the chief 
interest in the suit, the attorney general, after con- 
senting to the use of the name of the state on his 
behalf, cannot withdraw and terminate the suit to 
his prejudice.S® 

c. Heirs 

Where the heirs have no possibie interest in the 
trust property, they are not necessary or proper parties. 

In a suit by the trustees of a public trust for di- 
rections as to the execution of the trust, the heirs 
at law or the next of kin of the donor are not nec¬ 
essary parties defendant, in view of the fact that 
no right of reverter arises on the breach or viola- 
tion of a public trust.Where, however, the heirs 
have a possibie interest in the trust property, as 
where the inquiry is whether a good charitable trust 
was created, they are necessary parties.^ 

d. Trustees 

As to whether ali the trustees are necessary parties 
depends on the nature of the suit and the relief asked. 

Where, in a suit to determine the disposition of 
the proceeds of a sale of public charitable trust 
property, all the trustees are joined, the proper par¬ 
ties are before the court.^^ As to whether all the 
trustees are necessary parties, the nature of the 
suit and the relief asked must be looked to, it being 

Presbyterian Home v. State, 24 P. 
2d 403, 174 Wash. 19. 

11 C.J. p 369 note 82. 

84. 111.—Stowell V. Prentiss, 154 N. 
E. 120, 323 111. 309, 50 A.L.R. 584. 

11 C.J. p 369 note 83. 

85. Cal.—People v. Clark, 13 P. 856, 
72 Cal. 289—^People v. North San 
Francisco Homestead, etc., Assoc.. 
38 Cal. 564. 

86. N.Y.—In re Swan’s Will, 261 N. 
Y.S. 428, 237 App.Div. 454, motion 
granted 264 N.Y.S. 898, 239 App. 
Div. 762, and aliirmed In re St. 
John’s Church of Mt. Morris, 189 
N.E. 734, 263 N.Y. 638. 

11 C.J. p 369 note 86. 

No intervOntion to determiiLe legal 
title 

Heir of original grantor could not 
intervene to determine legal title in 
educational corporationes summary 
proceeding to sell land, especially 
where a proceeding is pending in the 
law courts for such purpose.—In re 
Board of Education of City of Cam- 
den, 143 A. 620, 103 N.J.Ba. 428. 

87- Mass.—Hubbard v. Worcester 
Art Museum, 80 N.E. 490, 194 
Mass. 280, 9 L.R.A.,N.S., 689, 10 
Ann.Cas. 1025. 

11 C.J. p 369 note 87. 

88. Mass.—Crawford v. Nies, 107 N. 
E. 382, 220 Mass. 61. 


93—Bustace v. Dickey, 132 N.E. 
852, 240 Mass. 55. 

80. IU.—Smith v. Thompson, 266 
IlLApp. 165. 

11 C.J. p 369 note 85. 

81. - 111.—^Northwestern University v. 
Wesley Memorial Hospital, 125 N. 
E. 13, 290 111. 205. 

82. U.S.—Schell v. Leander Clark 
College, D.C.Iowa, 10 F.2d 542. 

Mass.—Crawford v. Nies, 113 N.E. 

408, 224 Mass, 474. 

Mo.—Dickey v. Volker, 11 S.W.2d 
2.78, 321 Mo. 235, 62 A.L.R. 858, 
certiorari denied 49 S.Ct. 252, 279 
U.S. 839, 73 L.Bd. 986. 

N.J.—Trenton Sav. Fund Soc, v. 
Wythman, 145 A. 462, 104 N.J.Eq. 
271, reversed on other grounds 148 
A. 622. 106 N.J.Eq. 93—Bible Read- 
ers’ Aid Soc. of Trenton v. Katzen- 
bach, 128 A. 628, 97 N.J.Eq. 416. 
Tex.—Carroll v. City of Beaumont, 
Civ.App., 18 S.W.2d 813, error re- 
fused. 

'Wash.—Samuel and Jessie Kenney 
Presbyterian Home v. State, 24 P. 
2d 403, 174 Wash. 19. 

6 C,J. p 814 note 95—11 C.J. p 368 
note 76. 

83. 111.—Stowell V. Prentiss, 154 N. 
E. 120, 328 111. 309, 5« A.L.R. 584. 

! Wash.—Samuel and Jessie Kenney 
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held in some cases that they are ali necessary par¬ 
ties,and in others that it is not necessary to join 
all the trustees.^O trustee whose only duty is to 
pay over the income of a fund to a charitable Cor¬ 
poration created by a third person has been held 
not a proper party to a suit by such Corporation 
for instructions.91 

§ 63. -Pleading and Evidence 

In order to obtain the relief asked, the pleadlngs 
must contain appropriate ailegations and must be sup- 
ported by proof. 

In a suit to compel the proper application of char¬ 
itable trust funds, or the execution of the trust in 
a certain way, it is necessary and sufficient for the 
bili, complaint, or petition to contain the ailegations 
necessary and appropriate to a suit of that kind.^2 
In an action to declare a trust void, it is insuffi- 
cient to allege that the objects of the trust are not 
being carried out owing to mismanagement; there 
must be an allegation and proof that the purposes 
cannot be carried out by proper management^s 

Evidence. In accordance with general rules, the 


burden of proof is on the party claiming that a 
charitable gift has been forfeited,^^ or that the 
charity is not being conducted within the authorized 
purposes thereof.95 

Any competent evidence is admissible where it is 
relevant and material to the issues in a suit con- 
cerning a charitable trust. 

In accordance with general rules, a preponder- 
ance of evidence is generally necessary and suffi¬ 
cient to establish the facts in issue.^*^ 

§ 64.-Trial, Judgment, and Review 

The court wlll grant relief according to the case 
made as It appears on the whole record, but where the 
trustee has not been remiss in his duties he will not be 
Interfered with or harassed by court erders. 

A proceeding to enforce an intended gift to a 
public charity will be determined on equitable prin¬ 
cipies and the rules applicable to charitable gifts;^8 
and, generally, the court will grant relief according 
to the case made, as it appears on the whole rec¬ 
ord. Where it appears that complainants ha ve 
no direct interest in the enforcement of the trust, 


89. Ohio.—State v. Toledo, 23 Ohio 
Cir.Ct. 327. 

90. Mo.—^Farmers’, etc., Bank v. 
Robinson, 70 S.W. 372, 96 Mo'.App. 
385. 

91. Mass.—^Dillaway v. Burton, 163 
N.E. 13, 256 Mass. 568. 

92. Ala.—State ex rei. Carmichael 
v. Bibb, 173 So. 74. 

11 C.J. p 369 note 95. 

Ailegations beld sufficient to in- 
voke jurisdiction of court of equity, 
and to state cause for accounting, 
removal of trustee, and appointment 
of new truste^.—State ex rei. Car¬ 
michael V. Bibb, Ala., 173 So. 74. 

BiU held iusufflcient to constitute 
a basis for any relief concerning a 
diversion of the property .from the 
purposes of the trust.—^McGee v. 
Vandeventer, 158 N.E. 127, 326 111. 
425. 

Petition not constmahle as one for 
instructipns 

Bili seeking* to ehjoin conduct of 
hospital 'as then , conducted and bring 
about reraoval of officers was held 
not construable as petition for in¬ 
strue tions.—Dillaway v. Burton, 153 
N.E. 13, 256 Mass. 568. 

93. Md.—^American Colonization Soc. 
V. Soulsby, 99 A. 944, 129 Md. 605, 
L.R.A.1917C 937. 

94. Pa.—In re Jordanes Estate, 165 
A. 652, 310 Pa. 401. 

Presumption of acceptance 
Presumption is that large class of 
individuals or public, in favor of 
which charge or burden is imposed 
by donor, accepts advantage.— 


Thompson v. Soci4t6 Catholique 
D’Education Religieuse et Litteraire, 
103 So. 247, 167 La. 875. 

95. TJ.S.—^Wells v. Commissioner of 
Internal Revenue, C.C.AD.C., 63 P. 
2d 425, certiorari granted Burnet 
V. Wells, 63 S.Ct 528, 289 XJ.S. 716, 
77 Li.Ed. 1469, reversed on other 
grounds 53 S.Ct. 761, 289 U.S. 670, 
77 L.Ed. 1439, 

98. Pa.—In re Wanamaker's Estate, 
167 A. 692, 312 Pa, 362. 

Court may hear evidence 
Court, about to frame scheme of 
distribution for charitable purposes, 
trustee having failed to do so, could 
determine whether parties in interest 
were before it, and thereupon take 
evidence to aid in making proper dis¬ 
tribution, and acts of deceased trus¬ 
tee in framing scheme for distribu¬ 
tion are material and their admis- 
sion is not prejudicial.—^Kirwin v. 
Attorney General, 175 N.E. 164, 275 
Mass. 34. 

97. Evidence held sufficient 

(1) Ih generjal. 

Cal.—0’Hara v. Grand Lodge, I. O. 
G. T. of State of California, 2 P. 
2d 21, 213 Cal. 131. 

Ga.—Reynolds v. Stanton, 162 S.E. 
783, 174 Ga. 340. . 

Minn.—^Wyman v. Trustees of West- 
minster Presbyterian Church of 
Minneapolis, 266 N.W. 165, 197 
Minn. 62. 

(2) To Show intention of testatrix 
that mortuary chapel should be 
erected on site contended for by 
heirs, and not that contended for by 
the' cemetery.—Carroll v. Cave ttit] 
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Cemetery Co., 189 S.W. 186, 172 Ky 
204. 

(3) To sustain flnding that reve¬ 
nue derived from park would be in- 
sufficient to pay indebtedness already 
accrued and current expenses.— 
Woods V. Bell, Tex.Civ.App., 195 S. 
W. 902, error refused. 

(4) The capacity of a particular 
foreign unincorporated association to 
take a bequest for a charitable use is 
suffieiently established where there 
is ample evidence of its capacity and 
no evidence to the contrary.—Matter 
of Weeks, 146 N.Y.S. 1006. 85 Misc. 
280. 

Evidence held insuffleient 

(1) In general.—In re Bonchian’s 
Estate, 199 N.Y.S. 107, 120 Misc. 535, 
affirmed 204 N.Y.S. 903, 209 App.Div. 
806. 

(2) To Show compliance with be¬ 
quest.—In re Wanamaker’s Estate, 
167 A. 592, 312 Pa. 362. 

98. Ala.—State ex rei. Carmichael v. 
, Bibb, 173 So. 74, 

99. Ala.—^King v. Banks, 124 So. 
871, 220 >Ala. 274. 

Pa.—^In re Toner's Estate, 103 A 
541, 260 Pa. 49: 

Question of fact 

Maintenance of church and society 
in conformity with will making de- 
yise thereto, constitutes matter of 
fact.—Jepperson v. Advent Christian 
Publicatipn Soc., 142 ■ A. 686, 83 N. 
H. 387, 59 AL.R. 616. 

Belief granted in. particular cases 
(1) Petition to vacate decree alr 
lowing testamentary trustee to re¬ 
move cliaritable instltutioh from 
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their bili will be dismissed,^ and if no public inter- 
est appears, the relator cannot have the informa- 
tion retained as a simple bili in equity.^ The court 
will make the proper orders to secure the just ad- 
ministration of the trust, whether the pleadings are 
formal or informal, or pray for the relief granted, 
or for different relief and, where it is shown that 
the trustee has wasted, misemployed, or misman- 
aged the trust fund, the decree in an action against 
him should direct the specific performance of the 
trust, and not the return of the fund to the donor 
or his heirs.^ However, where there i$ no proof 
that the trustee is remiss in his duty, he should not 
be interfered with or harassed by court orders.5 

Where property limited to a charitable use has 
been withheld by one charitable Corporation from 


§ 65 

another, and no injury to the property is shown, 
only nominal damages are recoverable.® 

The judgment or decree must be full and com¬ 
plete,*^ and must not be indefinite.® 

§ 65. - Costs 

Except as regulated by statute, In actions looking 
forward to the enforcement of the trust, the expenses 
of the suit are generatly paid out of the trust estate. 

Where statutes exist, the right to recover, and 
the liability for, costs are dependent thereon.9 In 
actions looking toward the enforcement of the 
trust, such as those for instructions or for con- 
struction of the trust instrument, etc., the expenses 
of the suit, including those of the -defeated party, 
are generally paid out of the trust estate,^^ but in 


CHARITIES 


testator’s farm was properly refused 
without hearing- petitioner's testi- 
mony, in the ahsence of any provi- 
sion in the will as to site.—In re 
Toner’s Estate. 103 A. 541, 260 Pa. 
49. 

(2) Where denominational insti¬ 
tute had passed out of existence and 
trustees had died long ago, court 
must assume trust under conveyance 
to denominational institute had 
lapsed.—King v. Banks, 124 So. 871, 
220 Ala. 274. 

(3) Where a horne was given a 
gift over after application of income 
to maintenance of burial lots, its 
claim that part of corpus sufficient 
to carry out testator’s wishes should 
be set aside, and excess Principal or 
income awarded to it, was properly 
denied, without pre judice, where 
there was no showing that income 
might not be wholly used,—In re 
Close's Estate, 103 A. 822, 260 Pa. 
269. 

(4) Trustee who refused to make 
further income payments to church, 
the beneficiary, was held liable in 
suit for accounting as to Principal 
and interest of trust.—^Woodside 
Presbyterian Church v. Burden, 269 
N.Y.S. 682, 240 App.Div. 43, appeal 
dismissed 191 N.E. 629, 264 N.Y, 690. 

(5) In a suit to enforce a legacy, 
where an action was pending by a 
charitable Corporation to recover its 
property sold on foreclosure, in view 
of the fact that, if it recovered its 
property, its charitable purpose 
would agaln become effective! and it 
would be entitled to receive the leg¬ 
acy for charitable purposes, ,but if it 
failed in the action, the object of the 
bequest could not be carried out, the 
bequest should be paid to the county 
treasurer, pending the determination 
of the action.—In re • Mills'• W-ill, 260 
N.Y.S. 701, 121 Misc. 147. 

(6) Where a trust -was created on 
a condition' that the. proper public 
authdrities sliouTd ehter into a cpn- 


tract with the trustees within a stat- 
ed time to carry out the purpose of 
the trust, but nothing was done un- 
til such time had almost elapsed, the 
court in a suit to enforce the trust 
extended the time for the execution 
of the trust, discharged the trustees, 
and appointed new trustees with di¬ 
rectioris to carry out the purposes of 
the trust.—Carlstrom v. Prackelton, 
263 I11.APP. 250. 

1. 111.— Smith V. Thompson, 266 111. 
App. 165. 

2. Mass.—Atty.-Q-en. v. Salem, 103 
Mass. 138. 

Mich.—^Atty.-Gen. v, Evart Booming 
Co.. 34 Mich. 462. 

Or.—^Wilson v. Shively, 10 Or. 267. 

3. N.J.—Bliss V. Linden Cemetery 
Assoc., 87 A. 224, 81 N.J.Eq. 394. 

4. R.I.—City of Newport v. Sisson, 
155 A. 576, 51 R.I. 481. 

11 C.J. p 370 note 3. 

5. N.Y,—Buell v. Gardner, 1,49 N.Y. 
S. 803, 153 N.Y.S. 1108, llsg App. 
Div. 278. 

6. N.Y.—Brooklyn Church Soc. v. 
Brooklyn Pree Kindergarfen Soc., 
152 N.Y.S. 41, motion denied 153 
N.Y.S. 1107, 169 App.Div. 955. 

11 C.J. p 370 note 6. 

7. Conn.—^Bristol Baptist Church v. 
Connecticut Baptist Convention, 
120 A, 497, 98 Conn. 677. 

Errdneoas iu form 
Where land held in trust for the 
purpose of a site for a meeting house 
of a Baptist society was sold be- 
cause of changed conditions, a judg¬ 
ment which failed to provide that 
the avails of the sftle. were to be 
used for the purchase of a site or 
the erection of a house of public 
worship, to be held on the sarhe trust 
and for the same purposes, and sub- 
ject to the same conditions and re¬ 
strictioris as waS the land sold, was 
erroneous in form.—^Bristol Baptist 
Church V. Connecticut Baptist Con- 
yention^ supr^ ... . / - 
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8. 111.—Stowell V. Prentiss, 154 N. 
E. 120, 323 111. 309, 50 A.L.R. 584. 
Special attomey appointed by at- 
tomey general 

Where a statute permits the ap- 
pointment of assistants by the attor- 
ney general at annual salaries only, 
which shall be in lieu of all other 
salaries and fees, an allowance, out 
of funds in court, of fees to a spe¬ 
cial attorney appointed by the attor- 
ney general to intervene. and repre- 
sent the public interest in a suit 
between private litigants involving 
the owriership of the property in- 
cluded in a charitable trust, ls< pro- 
hibited.—^Wemme v. First Church , of 
Christ, Scientist, of Portland, 223 P. 
250, 110 Or. 179, denying motion to 
recall mandate 219 P. 618, 110 Or. 
179. 

10. Or.—^Wemme v. First Church 
of Christ, Scientist, of Portland, 
237 P. 674, 676, 115 Or. 281, citing 
Corpus Juris. 

Tenn.—^Vanderbilt University v. 

Mitchell, 36 S.W.2d 83, 162 Tenn. 
217. 

11 C.J. p 370 note 13. 

Costs of visitors 

In proceeding to determine wheth¬ 
er plan of closer affiliation of theo- 
logical seminary with divinity school 
was consistent with purpose of 
foundation of seminary, where visi¬ 
tors held no funds and performed 
gratuitous duty imposed on them by 
founders, their costs, as between 
sol icitor and Client, were payable out 
of general funds of trustees of semi¬ 
nary.—Trustees of Andover Theolog- 
ical Seminary v. Visitors of Theolog- 
ical Inst. in Phillips Academy in An¬ 
dover, 148 N.E. 900, 253 Mass. 256. 

Heirs 

In a suit to construe an instru¬ 
ment creating a charitable trust, the 
testator’s heirs, who intervened as 
necessary parties to a full deter¬ 
mination of the cause, doing nothing 
, to hinder, delay, or obstruet the 
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those jurisdictions where the theory of apportion- 
ment of the expenses of litigation does not prevail, 
defendants have been held not entitled to recover 
their costs from such fund.^i In an unsuccessful 
action to set aside and destroy a charitable trust, 
the defeated party has been held not entitled to 
costs to be paid by the trustees or out of the trust 
estate and a trustee, acting in good faith, should 
not be charged with the costs of a proceeding to 
determine which of two claimants was entitled to 


the income of the trust fund.^^ 

On the removal of the trustee of a charitable re- 
lief fund for fraud or malfeasance, he may be al- 
lowed expenses incurred with the approval of its 
board of control, but not commissions as trustee, 
or counsel fees, or other disbursements made in re- 
sisting such board^s claim to the trust iundM 

Where the case presented by a relator is without 
merit, he is liable for the costs.l^ 


VIIL MODIFICATION AND TERMINATION 


§ 66. In General 

Although the intentiori of the donor is controiling, 
the courts will readily attribute an intention to the donor 
that charitable gifts should be as permanent and per- 
petual as any human institution can be. 

Every conveyance in the nature of a gift to a 
charitable use, once vested, can never cease during 
the period, perpetual or otherwise, for which it was 
intended to subsist,^® and as charities are estab- 
lished for objects of public, general, and lasting 
benefit, the courts will readily attribute an intention 
to the donor that they should be as permanent and 
perpetual as any human institution can be, whether 
so declared in terms or not.^^ While a charitable 
gift for religious purposes may be made originally 
for a limited period or during the pleasure of the 
donor/^ the fact that the trust empowered the trus¬ 


tees to select the beneficiaries is no indication what- 
ever that the charity was limited to their lifetime.19 

The courts will not declare charitable gifts to be 
forfeited in doubtful cases,and, generally speak- 
ing, a charitable devise or bequest does not lapse 
or fail where there is a beneficiary in being at the 
time of the testatores death and there are no condi- 
tions subsequent or precedent;^! nor does a char¬ 
itable trust fail where it is not repugnant to law or 
contrary to public policy and its purposes have not 
been accomplished.22 The duration of a charitable 
trust, evidenced by a written instrument, is usually 
governed by the donor^s intention as expressed 
therein,23 and the court will not order the termi- 
nation of a charitable trust and the transfer of the 
assets to the beneficiary where to do so would de- 


speedy and orderly disposition of the 
cause, were entitled to reasonable 
attorney’s fees from the trust fund. 
—City of St. Louis v. McAllister, 
257 'S.W. 425, 302 Mo, 152. 

Attome7’s fees 

An allowance for attorney's fees 
out of the fund in the hands of the 
court is dependent on the right of 
their Client to such fees, If the 
Client is not entitled to costs, in- 
cludinff attorney's fees, no allow¬ 
ance can be made directly to the at- 
torney.—^Wemme v. First Church of 
Christ, Scientist, of Portland, 223 P. 
250, 110 Or, 179, denyingr motion to 
recall mandate 219 P. 618, 110 Or. 
179. 

Amoant allowed 

Where, but for active labors of 
attorneys, Principal object of a 
charitable trust would have been 
disregrarded, and resources of dece- 
denfs estate,-arnounting to between 
four hundred thousand dollafs and 
five hundred thousand dollars, were 
restored to original trust largely 
throug-h their efforts, attorneys were 
entitled to fee of fifteen thousand 
dollars and one thousand dollars for 
expenses necessarily incurred.— 
Wemme v. First Church of Christ, 
Scientist, of Portland, 227 P. 277, 111 
Or. 386. 


11. N.H.—Borchers v. Taylor, 145 
A. 666, 83 N.H. 564, 63 A.L.R. 874. 

12. Ky.—Catholic Men v. Coleman, 
92 S,W. 342, 122 Ky. 544. 

Discretion of court 

Where the allowance of costs 
rests in the discretion of the court, 
the granting or denial thereof will 
not be set aside in the absence of 
an abuse of such discretion.—Thatch- 
er V. Lewis, 76 S.W.2d 677, 335 Mo. 
1130. 

13L Or.—Hartman v. City of Pen- 
dleton, 186 P. 572, 96 Or. 503, 8 A. 
L.R. 904, modifled on other grounds 
190 P. 339, 96 Or. 503. 

14. N.T.—Walton v. Collins,' 56 N. 
Y.S. 1045, 38 App.Div. 624, afiirmed 
60 N.E. 1121, 167 N.Y. 538. 

15. Mass.—^Atty.-Gen. v. Clark, 45 
N.E. 183, 167 Mass. 201—Burbank 
V. Burbank, 25 N.E. 427, 152 Mass. 
254, 9 L.R.A. 748—Atty.-Gen. v. 
Butler, 123 Mass. 304. 

1& N.J.—Trustees of First Presby- 
terian Church of Town of Salem 
V. Wheeler, 149 A. 589, 106 N.J.Eq. 
8—Cuthbert v. McNeill, 142 A. 667, 
103 N.J.Eq, 184, alRrmed 146 A. 
881, 104 N.J.Eq. 495. 

17. Mo.—^Lewis v. Brubaker> 14 ’ S. 
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W.2d 982, 322 Mo. 52—Glaze v. Al- 
len, 213 S.W. 784. 

11 C.J. p 370 note 17. 

The term "perpetuity,»* as applied 
to charitable trusts, has retained its 
original significance, in that it means 
an inalienable and indestructible in- 
terest subject to unforeseen social 
changes or eventualities destroy- 
ing the property, or rendering the 
enforcement of the trust impossible. 
—Maxcy v. Oshkosh, 128 N.W. 899, 
1136, 144 Wis. 238, 31 L.R.A.,N.S., 
787. 

18. Ala.—^Antones v. Eslava, 9 Port. 
527. 

19. Ala.—^Woodroof v. Hundley, 39 
So. 907, 147 Ala. 287. 

20. Pa.—In re Jordanes Estate, 165 
A. 652, 310 Pa. 401. 

21. U.S.—Kibbe v. City of Roches- 
ter, D.C.N.Y., 57 F.2d 542. 

22. Mass.—McCoy v. Inhabitants of 
Town of Natick, 129 N.E. 381, 237 
Mass. 99. 

11 C.J. p 371 note 32. 

28. Conn.—^Bridgeport-City Trust Co. 
V. Bridgeport Hospital, 179 A 92, 
120 Conn. 27. 

Mass.—^Boston Safe Deposit & Trust 
Co. V. Strattoh, 156 N.E. 885, 259 
Mass. 465. 
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feat the intention of the donor,2^ even at the re- 
quest of both the trustee and the cestui que trust.25 
I£ the donor of a trust has expressed a general 
charitable intent, the trust must be continued with- 
in the limits of its general purpose and does not 
cease when a particular objective has been accom- 
plished.2® Where such is the evident intent of the 
donor, a bequest to a charitable Corporation does 
not lapse because the Corporation has discontinued 
part of its oharity work,27 or because of a change 
in the ownership or management thereof,28 and, in 
the absence of controlling words or ciear inference 
in a will, a devise or bequest to a state controlled 
institution of learning will not lapse by reason of a 
change of public policy as to coeducation,29 nor will 
it lapse by the technical abolishment of the institu¬ 
tion, where there is prompt reestablishment before 
action is taken by the heirs.^® In the absence of an 
intention to the contrary expressed in the instru- 


ment creating the trust,^! the consolidation,22 merg- 
er,23 or union^^ of the beneficiary of the trust with 
another similar institution will not terminate a char¬ 
itable trust. Although a charitable trust has been 
held to fail when the beneficiary ceases to exist,25 
it has also been held that a bequest expressing a 
general charitable intent will not fail on the bank- 
ruptcy of the beneficiary,26 but that the situation is 
one calling for the exercise of the cy pres doctrine,' 
as already considered in § 52. 

It is not within the power of a state legislature 
to terminate a charitable trust in the absence of 
constitutional authorization;37 neither can a trus¬ 
tee who has accepted such a trust defeat it by re- 
nouncement or abandonment,^^ and the donor can- 
not withdraw a gift to charity.29 Also, in the ab¬ 
sence of a reserved power, the donor and donees 
cannot alter or terminate a charitable trust.^o 


24. Pa.—In re Unruh, 93 A. 1000, 
248 Pa. 185. 

25. Pa.—In re Unruh, supra. 

26. Mo.—Thatcher v. Lewis, 76 S. 
W.2d 677, 335 Mo. 1130. 

Adoptiou of puhlio school system 

(1) A gift for the education of 
poor children in a certain district is 
not defeated by the subsequent adop- 
tion by the legislature of the com- 
mon school system, and the abandon- 
ment of the district schools. 

Mo.—Crow V. Clay County, 95 S.W. 
369, 196 Mo. 234. 

N.J.—Green v. Blackwell, Ch., 35 A 
375. 

(2) Under such circumstances, the 
trustees may resort to such other 
means as will relieve the necessities 
of poor children and make their edu¬ 
cation practicable. 

Conn.—Birchard v. Scott, 39 Conn. 
63. 

N.J.—'Green v. Blackwell, supra. 
Chio.—Mcintire v. Zanesville Canal, 
etc., Co., 17 Ohio St. 352. 

(3) At an early date country 
schools, under the voluntary system 
in Pennsylvania, were temporary in 
their object and formation, and hence i 
were not charities so as to come 
within the rule that the courts will 
not let a charity fail for the non- 
user of those who have the manage¬ 
ment of it.—Kirk v. King, 3 Pa. 436. 

27. Mo.—Soldiers’ Orphans’ Home v. 
Wolfe, 10 Mo.App. 596. 

28. Mich.—John Robinson Hospital 
V. Cross, 272 N.W. 724. 279 Mich. 
407. 

29. Fla.—Lewis v. Gaillard, 56 So. 
281, 61 Fla. 819. 

30. Fla.—^Lewis v, Gaillard, supra. 

31. Vot “successoTS in office” 

A devise to trustees of named 
•church **and their successers in of¬ 


fice” for use of church, lapsed on 
consolidation of such church with 
other church and creation of new 
organization, trustees of new organi- 
zation not being “successors in of¬ 
fice” of devisees.—Trustees of Pres- 
byterian Church of Laporte, Ind. v. 
Ohulip, 134 N.E. 686, 78 Ind.App. 698 
—Trustees of Presbyterian Church 
of Laporte, Inc. v. Katsianis, 134 N. 
B. 684, 78 Ind.App. 406. 

82. Pa.—In re McCully's Estate, 112 
A. 159, 269 Pa. 122. 

33. Conn.—Bridgeport-City Trust 
Co. V. Bridgeport Hospital, 179 A. 
92, 120 Conn. 27. 

lowa.—Lupton v. Leander Clark Col- 
lege, 187 N.W. 496, 194 lowa 1008. 
Mass.—Reed v. Pogg, 143 N.E. 47, 
248 ^lass. 336. 

Xnstitution of learning 

Where a will directed that a cer¬ 
tain sum be held in trust, the income 
to be paid to a private school “so 
long as it continues to be an in¬ 
stitution of learning,” it was held 
that the trust was not terminated | 
because the trustees gave over the 
entire control of the school to the 
school committee of the town where- 
in the school was located and retain- 
ed control only of a few matters 
connected with the upkeep of the 
buildings and grounds, since the 
school continued to be an ‘‘institu¬ 
tion of learning” as the testator in- 
tended.—Boston Safe Deposit & Trust 
Co. v. Stratton, 156 N.E. 885, 259 
Mass. 465. 

34. Conn.—^Hartford Nat. Bank & 
Trust Co. v. Oak Bluffs First Bap- 
tist Church, 164 A. 910, 116 Conn. 
347. 

N.H.—Jepperson v. Advent Christian 
' Publication Soc., 142 A. 686, 83 N. 

H. 387, 59 A.L.R. 616. 

Beeiprocai teaching agreement 
A ti^st for the benefit of an ^du- 
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cational academy was held not tc 
have terminated under the will gov- 
erning the trust merely because the 
academy entered into a reciproca! 
teaching agreement with another 
school.—In re Jordan*s Estate, 165 
A. 652, 310 Pa. 401. 

35. N.C.—University of North Caro- 
lina V. City of High Point, 166 S. 
E. 511, 203 N.C. 558. 

36. N.Y.—In re Walter’s Estate, 269 
N.Y.S. 400, 150 Misc. 512. 

37. Mass.—In re Opinion of the 
Justices, 131 N.E. 31, 237 Mass. 
613. 

38. Mass.—Attorney General v. City 
of Lowell, 141 N.E. 45, 246 Mass. 
312. 

Pa.—In re Woolman Schoors Appli¬ 
cation, 13 Pa.I>ist. & Co. 699. 

11 C.J. p 371 note 21. 

Acceptance or refusal of trust by 
trustee see supra § 28. 

Municipal trustee 
A charitable bequest to a city as 
trustee for the relief or prevention 
of poverty cannot be renounced or 
abandoned by^the city, so as to de¬ 
feat the charity, after it has accept¬ 
ed the trust.—^Attorney General v. 
City of Lowell, 141 N.E. 45, 246 
Mass. 312. 

38. N.Y.—Montague- v. Cooney, 263 
N.Y.S. 346, 147 Misc. 125. 

Pa.—In re Woolman Schoors Appli¬ 
cation, 13 Pa.Dist. & Co. 699. 

11 C.J. p 371 note 21. 

40. N.Y.—^Authors Club v. -Kirtland, 
288 N.Y.S. 916, 248 App.Div, 82. 
Or.—In re Kulka’s Estate, 18 P.2d 
1036, 1039, 142 Or. 104, quoting 
Corpus Juris. 

11 C.J. p 371 note 22. 

Bvideuce held to shov that release 
by donee’s oiRcers was unauthorized; 
also, an executor has burden to es- 
tablish that eleemosynary corpora- 
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Where a charity assumes a contractual obligatiori 
in accepting a gift, it cannot subsequently repudi¬ 
ate it over the opposition of the donor.'^^ 

The ahaftdonment of a charitable use involves the 
elements of intent to abandon permanently, and the 
physical fact of nonuser; and the evidence to es- 
tablish an abandonment thereof must be ciear and 

conclusive.^2 

Under influence, fraud^ and mistake, A grant 
for charitable purposes may be set aside for undue 
influence, like other conveyances; but this will be 
done oniy when the donor has clearly been deceived 
or deprived of free agency.^^ Such a grant may 
be set aside for mistake as well as for fraud; but 
this does not enable such a charitable institution as 
an orphan asylum which has received an orphan 
gratuitously to revoke the charity on ascertaining 
that the orphan has a small pension from the gov- 
ernment.^^ 

*§ 67. Reverter 

In the absence of a reservation of a right of re- 


verslon, a charitable gift ordinarii/ does not revert to 
the donor or his heirs. 

In the absence of an express provision for re¬ 
verter,a, gift, grant, or conveyance of property 
for a charitable use ordinarily does not revert to 
the donor or his heirs,^® and an implied condition 
against reverter is raised,^^ the absence of such a 
provision being evidence that the donor did not in- 
tend that the estate should revert while the carry- 
ing out of his general purpose is practicable.^S Sq^ 
if a perpetual trust is created for a particular char¬ 
itable purpose, which has taken effect in the first 
instance, there is no reverter, regardless of a sub- 
sequent failure of the purpose thereof,abandon¬ 
ment by nonuser,50 or violation of the terms there¬ 
of,unless there is a limitation or condition to the 
contrary in the grant or conveyance.52 Likewise, 
in the absence of statute or an express provision to 
the contrary, the trust will not fail or the property 
revert because of the trustees’ abandonment or 
abuse thereof,53 or because some of the benefici- 


tion named as legatee in will author- 
ized corporate offlcers' release of 
legacy.—In re Kulka’s Estate, supra. 

Belease is void if made by donee 
unsupported by a consideration, or if 
it is executed as. a resuit of a mis- 
understanding, and the donee was 
not estopped to claim its release,— 
In re Kulka’s Estate, supra. 

Sinldiig: fund 

The beneficiaries of a testamentary 
charitable trust may not terminate 
a sinking fund provided for in the 
will, for the judicious management 
of the trust.—^Webb v. Webb, 172 N. 
E. 730, 340 111. 407, 71 A.L,R. 404. 

41. Pa.—^Alumnae Ass’n of William 
Penn High School for Girls v. 
Trustees of University of Penn- 
sylvania, 159 A. 449, '306 Pa. 283. 

Duration. of Service 
Agreement for endowment of hos- 
pital bed was held to contemplate 
continuation of hospital service dur- 
ing entire existence of hospital and 
its successors.—^Alumnse Ass’n of 
William Penn High School for Girls 
v. Trustees of University of Penn- 
sylvania, supra. 

42. Ky.—Carlisle County v. Norris, 
254 S.W. 1044, 1045,'200 Ky. 338, 
38 A.L.H. 41, quoting Corpus Juris. 

11 C.J. p 372 notes 45, 46. 
Delinquent tax proceedings 

There is no such abandonment 
merely because a suit for the . en- 
forcement of a tax lien has been in- 
stituted against the property.—Town 
of Franklin, v. Gillespie, 6 S.W.2d 
323, 157 Tenn. 78. • 

43- U.S.—Bowdoin College v. Mer- 
ritt, C.C.Cal., 75 P. 480, appeal dis- 
missed 17 S.Ct.' 9'96, 167 U.S. 745, 
42 L.Ed. 1209. 


Ala.—Johnson v. Rogers, 20 So. 929,! 
112 Ala. 576. 

111.-—Shea V. Murphy, 45 N.E. .1021, 
164 111. 614, 56 Am.S.R. 216. 

44. Ky.—St. Joseph’s Orphan Soc. v. 
Wolpert, 80 Ky. 86. 

45. N.T.—Simms v. Polts Mission 
Institute, 276 K.T.S. 145, 154 Misc. 
384, affirmed 289 N.Y.S. 918, 248 
App.Div. 668. 

46. U.S.—Kibbe v. City of Roches- 
ter, D.C.N.Y., 57 P.2d 542. 

Fla.—Montgomery v. Carlton, 126 So. 
135, 140, 99 Fla. 152, quoting Cor¬ 
pus Juris. 

Ga.—Heyward v. Hatfield, 185 S.E. 
519, 182 Ga. 373. 

Ky.—Carlisle County v. Norris, 254 
S.W. 1044, 1045, 200 Ky. 338, 38 
A.Ij.R. 41, quoting Corpus Juris 
extensively, and declaring the 
rules as there set forth to be well 
stated. 

Mo.—Glaze v. Allen, 213 S.W. 784, 
clting Corpus Juris. 

N.J.—Hewitt V. Camden County, 146 
A. 881, 7 N.J.Misc. 528. 

N.Y.—Montague v. Cooney, 263 N. 

Y.S. 346, 147 Misc. 125. 

11 C.J. p 371 note 37. 

Besulting trust 

(1) Where there has been a valid 
gift to charity without reservation 
of reversion, there is no resulting 
trust to the heirs of the donor. 

N.J.—Cuthbert v. McNeill, 142 A. 
667, 103 N.J.Bq. 184, affirmed 146 
A. 881. 104 N.J.Eq. 495. 

N.Y.—Montague v. Cooney, 236 N. 

Y.S. 346, 147 Misc. 125. 

Or.—Wemme v. Noyes, 295 P. 465, 
134’‘Or. 590—^Wemme v.'Noyes, 294 
*P. 602, 134 Or. 590. 

11 C.J. p 371 note 38. 


(2) Where, however, the gift to 
charity is not valid, as for uncer- 
tainty, the heirs or next of kin take 
by way of resulting trust.—Olliife 
V. Wells, 130 Mass. 221. 

47. N.J.—Cuthbert v. McNeill, 142 
A. 667, 103 N.J.Eq. 184, affirmed 
146 A. 881, 104 N.J.Eq. 495—Hewitt 

V. Camden County, 146 A. 881, 7 N. 
J.Misc. 528. 

11 C.J. p 372 note 52. 

48. N.H.—^Winslow v. Stark, 97 A. 
979, 78 N.H. 136. 

49. N.J.—Cuthbert v. McNeill, 142 
A. 667, 103 N.J.Eq. 184, affirmed 
146 A. 881, 104 N.J.Eq. 495. 

Performauoe impracticable 
Reverter did not arise in favor of 
heirs at law of donor in charitable 
trust, because performance had be- 
come impracticable by changing con- 
ditions.—Cuthbert v. McNeill, supra. 

50. U.S.—Kibbe v. City of Roches- 
ter, D.C.N.Y., 57 F.2d 542. 

51. Mo.—Lewis v. Brubaker, 14 S. 

W. 2d 982, 322 Mo. 52. 

N.Y.—In re Pletcher^s Estate, 2 N. 
Y.S.2d 771, 166 Misc. 486. 

No reverter on improper sale of 
property granted to charity.—Glaze 
V. Allen, 213.S.W. 784. 

52. Ky.—Carlisle County v. Norris, 
254 S.W. 1044, 200 Ky. 338, 38 A. 
L.R. 41, quoting Corpus Jizris. 

Mo.—Lewis v. Brubaker, 14 S.W.2d 
982. 

Pa.—In re Trustees’ Petition, 12 Pa. 

Dist. & Co. 538. 

11 C.J. p 372-note 41. 

53. U.S.—Kibbe v. City of Roches- 
ter, D.C.N.Y., 57 P.2d 542. 

Conn.—^Bristol Baptist Church v. 
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aries ha ve ceased to exist.^^ If the estate is mis- 
applied, the fitting remedy is not its forfeiture to 
the grantor or his heirs, but a proceeding on the 
equity side of the court to enforce the trust.55 

On the other hand, the fund will revert to the 
donor^s estate or to his heirs at law even in the 
absence of an express provision therefor, if it is 
ciear that he had no general charitable purpose in 
mind but instead contemplated the carrying out of 
one or more particular purposes which are impos- 
sible of fulfillment,56 as where the beneficiaries 
have failed to accept it,or where the particular 
institution he intended to aid no longer exists.®^. 
Accordingly, in gifts or bequests for specific rather 
than general charitable purposes,59 or in charitable 
bequests to corporations,®^ there may be a possibil- 
ity of reverter to the heirs of the donor. However, 


where there is no reservation of a power of revo- 
cation or provision for reverter, the trust may be 
extinguished so as to revert to the donor or his 
heirs only when there has been an entire failure 
of object or purpose,there being no reverter 
when the gift can be applied to a similar charity,®^ 
under the doctrine of cy pres, considered above in 
§ 52. If the fund provided by the donor is insuffi- 
cient to carry out his purpose, and enough is not 
secured from other sources, his gift has been held 
to revert to him;®^ but this holding is contrary to 
the general rule that a charitable gift will not be 
allowed to fail merely on account of the inadequacy 
of the fund provided, as the fund may be applied 
under the doctrine of cy pres, discussed above in 
§ 52. 

A condition m a charitable trust providing for 


Connecticut Baptist Convention, 
120 A. 497, 98 Conn. 677. 

Fla.—Montgomery v. Carlton, 126 
So. 135, 140, 99 Fla. 152, quoting 
Corpus Juris. 

(ja.—Bolick v. Cox, 90 S.E. 64, 145 
Ga. 888. 

111.—McGee v. Vandeventer, 158 N. 
E, 127, 326 111. 425—People v. Greer 
College. 135 N.E. 80, 302 111. 638— 
Northwestern University v. Wes- 
ley Memorial Hospital, 125 N.E. 
13, 290 111. 205. 

Ky.—Carlisle County v. Norris, 254 
S.W. 1044, 1045, 200 Ky. 338, 38 A. 
L.R. 41, quoting Corpus Juris— 
National Flnance Corporation v. 
Robinson, 237 S.W. 418, 193 Ky. 
649. 

Mo.—^Lewis v. Brubaker, 14 S.W.2d 
982,- 322 ‘Mo. 52. 

Ohio.—Gearhart v. Richardson, 142 
N.E. 890, 109 Ohio St. 418. 

Pa.—^In re Toner's Estate, 103 A. 641, 
... -260 Pa. 49. 

W.Va.—Staats y. McCuskey, 126 S. 

E. 337, 98 W.Va. 26. 

11 C.J. p 371 note 89. 

Purchasers from grautor 
Where grantors of property In 
trust for religious purposes parted 
with their title for a valuj^ble con- 
sideration,- held that, on violation of 
trustees of terms of trust, property 
will not be declared to revert to pur- 
chasers from grantors, since gran- 
tors, by parting with their title, di- 
vested thepaselves of ali right to re- 
version of title, and purchasers 
whose rights are purely derivative 
can claim no greater right.—Lewis 
V. Brubaker, 14 S.W.2d 982, 322 Mo. 
52. 

Delay in elfectiug sale 
A bequest directing an executor 
to sell designated lands and expehd 
proceeds for masses does not fail 
because of long delay by the execu¬ 
tor in efCecting the sale, although the 
land has greatly increased in value. 


—^Wilmes v. Tiernay, 174 N.W. 271, 
187 lowa 390. 

54. Ky.—Giirs Ex’r v. Woman’s 
Club of Louisville, 266 S.W. 378, 
205 Ky. 731. 

55. Fla.—Montgomery v. Carlton, 
126 So. 135, 140, 99 Fla 152, quot- 
ing Corpus Juris. 

111.—McGee v. Vandeventer, 158 N. 

E. 127, 326 IU. 425. 

Ky.—Carlisle County v. Norris, 254 
S.W. 1044, 1045, 200 Ky. 338, 38 
A.L.R. 41, quoting Corpus Juris. 

N.J.—Hewitt V. Camden County, 146 
A. 881, 7 N.J.Misc. 528. 

R.I.—City of Newport v. Sisson, 155 
A. 676, 51 R.I. 481. 

11 C.J. p 371 note 40. 

56. U.S.—Board of Missions of M. 
E. Church, South, v. Mayo, C.C. 
A. Ky., 81 F.2d 449—^President and 
Fellows of Harvard College v. 
Jewett, C.C.A.Ohio, 11 F.2d 119. 

Ala.—^Dunn v. Ellisor, 141 So. 700, 
225 Ala 15. 

Me.—Snow v. President and Trus¬ 
tees of Bowdoin College, 175 A. 
268, 133 Me. 195. 

Md.—Golding v. Gaither, 77 A. 333, 
113 Md. 187. 

Ohio.—^Allen v. City of Bellefontaine, 
191 N.E. 896, 47 Ohio App. 359. 
Tenn.—Garner v.- Home Bank & 
Trust Co., 107 .S.W.2d 223, 171 
Tenn. 652. 

11 C.J. p 372 note 42. 

Power 'to 'chauge couveyauce 
Where deed provided that on 
donee’s failure to conduct education- 
al institution, title should pass to 
common school district.—^Board of 
power to dohors or survivor to 
change conveyance, donee’s abandon^ 
ment of educational institution after 
surviving donor had con^veyed abso¬ 
lute title to donee resulted in rever- 
sion to surviving donor and not to 
common school district, but reservea 
Missions of 'M. E. Church, 'South, v. 
Mayo, aC.A.Ky., 81* P.2d 449. 
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57. Ky.—Carlisle County v. Norris, 
254 S.W. 1044, 200 Ky. 338, 38 A. 
L.R. 41. 

Nonuser 

Where one transferred a tract of 
land to trustees to be used as a pub- 
lic burying ground for the use of 
the Public, and funds were deposit- 
ed with the trustees for the im- 
provement and beautiftration of the 
grounds, and the cemetery was open 
to the Public for more than ten years 
and not a single body had been in* 
terred therein, the creator of the 
trust was entitled to have it set 
aside and annulled, and the funds 
returned, it being against public 
policy to allow the lands and funds 
to remain unemployed.—Carlisle 
County V, Norris, supra. 

58. Ala.—^King v. Banks, 124 So. 
871, 220 Ala. 274. 

Me.—Snow v. President and Trus¬ 
tees of Bowdoin College, 175 A. 
268, 133 Me. 195. 

59. U.S.—^President and Fellows of 
Harvard College v. Jewett, C.C.A. 
Ohio, 11 F.2d 119. 

60. 111.—^McGee v. Vandeventer, 158 
N.E. 127, 326 111. 425—Bishop v. 
Hungate, 223 Ill.App. 351. 

61. Ky.—Carlisle County v. Norris, 
254 S.W. 1044, ‘200 Ky. 338, 38 A. 
L.R. 41, quoting Corpus Juris. 

Mo.—Thatcher v. Lewis, 76 S.W.2d 
677, 682, 335 Mo. 1130,' quoting 
Corpus Juris. 

11 C.J. p 372 note 42. 

Purposes of trust not shown to have 
failed 

Mo.—Thatcher v. Lewis, 76 S,W.2d 
677, 335 Mo. 1130. 

62. Ky.—Carlisle County v. Norris, 
254 S.W. 1044, 200 Ky. 338, 38 A. 
L.R. -41, quoting Cotpus Juris. 

11 C.J. p 372 note' 43. 

63 'Wls.—^Webster v. Morris, 28 N. 
W. 363, 66 Wis. 366, 57 Am.R. 278. 



CHARITIES 


14 C.J.S. 


§ 67 

forfeiture and reversion on its breach is binding on 
a grantee wbo accepts th« trust,^^ and where there 
is a provision for forfeiture®^ and reverter®® the 
trustees’ legal title endures only as long as does 
the use that it was created to protect.®^ The mere 
fact that an honest effort has been made to comply 
with the condition will not excuse a failure to do 
so.®® Of course, the prescribed condition must be 
violated before there can be a reverter.®® Where 
such a condition is expressed the court will giye it 
a reasonable constructioni® and will not permit the 
heirs to profit by their conduct in causing a breach 

IX. CHARITABLE CORPORATIONS AND ASSOCIATIONE 

§ 68. Incorporation and Organization charitable Corporation,but a statute authorizing 

, . . . , , the incorporation of charitable societies obviously 

Charities or their managing officers may be fncorpo- , .i. • • -r 

rated under statutes conferrjng the requisite authority does not, however, authonze the incorporation of a 
and on compliance with their provisions. noncharitable society.ii 

Incorporation of a charity, on the theory that the Where the donor of a gift to a charitable associ- 
instrument setting it up so requires, may not be per- ation, provided it is incorporated, does not specify 
mitted in the absence of language fairly showing the time within which incorporation must be com- 
such intenti® Under appropriate statutory authori- pleted nor impose a forfeiture of the gift for fail- 
ty, a voluntary association may be incorporated as a ure to incorporate within a specified time, and no 


thereof.i^ However, the court will not infer such 
a condition where it is not expressed or necessa- 
rily implied;i2 neither will the court infer that, 
where there is a condition coupled with a reverter, 
such reverter is to be construed as coupled with an- 
other and different condition in the same instru¬ 
menti® 

If a statute so provides, in case the object of a 
testamentary charitable trust ceases to exist, the 
property reverts to the heirs at law and next of kin 
of the testator.i^ 


64. Conn.—First* Congregrational Soc, 
of Bridgeport v. City of Bridge- 
port, 121 A. 77, 99 Conn. 22. 

65. Wis.—^Evenson's Will, 165 N.W. 
145, 161 Wis. 627. 

66. 111.—Green v. Old People's 
Home. 109 N.B. 701, 269 111. 134, 
reversing 190 Ill.App. 152. 

87. Pa.—Henderson v. Hunter, 59 
Pa. 335. 

Wis.—Strong v. Doty, 32 Wis, 381. 

68b N.T.—Simms v. Folts Mission 
Institute, 276 N.Y.S. 145, 154 Misc. 
384, affirmed 289 N.Y.S. 918, 248 
App.Div. 668. 

69. lowa.—Butterfield v. Wilton 
Academy, 38 N.W. 390, 74 lowa 
515. 

70. 111.—^Peek v. Woman’s Home 
Missionary Soc. of M. B. Church, 
127 N.E. 760, 293 lll. 337. 

Pro rata dlstributiou of dividends 
among comxuoa sohool ohlldrea 
Where donor established a trust 
fund of certain stock, dividends of 
which were to be prorated annually 
among all common school children 
in county, and trustee paid to coun- 
ty superintendent each year from 
such fund two cents per pupil which 
went to pay teachers of county, this 
method of handling income from 
trust fund was not an intentional di- 
version, and hence there was no re¬ 
verter under provision of trust that, 
should dividends be intentionally di- 
verted, stock should be returned to 
donor or kis legal representative.— 
Trustees Stewart Common School i 


Fund V. Lewis, 28 S.W.2d 27, 234 
Ky. 286. 

71. 111.—Peek v. Woman's Home 
Missionary Soc, ©f M. E. Church, 
127 N.B. 760, 293 111. 337. 

Ta. R.I.—City of Newport v. Sisson, 
155 A. 576, 51 R.I. 481. 

11 C.J. p 372 note 50. 

Sxcluded by implication 
Where a deed conveying property 
in trust for church purposes provid¬ 
ed that in case of a breach of the 
trust the convention of the church 
denomination might enter and take 
possession, the declaration of such 
condition excluded all others, includ- 
ing any condition of reverter for the 
benefit of donor’s heirs.—Bristol 
Baptist Church v. Connecticut Bap- 
tist Convention, 120 A. 497, 98 Conn. 
677. 

73. R.I.—Brice v. All Saints' Memo- 
rial Chapel, 76 A. 774, 31 R.I. 183. 

74. Pa.—In re McCully's Estate, 112 
A, 159, 269 Pa. 122. 

Dissolntion of beneficiary immaterial 
Under Act July 7, 1885, P.L. 259, 
providing that gift for charitable 
purpose, if “void for uncertainty, or 
the object of the trust be not ascer- 
tainable, or has ceased to exist or be 
an unlawful perpetuity,*' shall go to 
the deceased’s heirs and next of kin, 
it is the object of the trust, and not 
the beneflciary, that must cease to 
exist before the next of kin can 
claim the property, so that a gift 
to a church was not terminated by 
its dissolution and union with an- 

536 


other of the same denomination pur- 
suing the same work.—In re Mc- 
Cully’s Estate, supra. 

75. Pa.—In re Curran Foundation 
Charter, 146 A. 908, 297 Pa. 272. 

Appeal from deoree of incorporation 

In the absence of any statutory 
right of appeal in such cases an ap¬ 
peal from decree incorporating a 
charity created by will is limited 
to questions relating to trial courfs 
discretion.—In re Curran Founda¬ 
tion Charter, supra. 

Application for leglslation 
Will requiring application for leg- 
islation to give a charitable institu- 
tion legal existence was held to re¬ 
fer to franchises under existing leg- 
islation, where special legislation for 
corporations was .prohibited.—In re 
Curran Foundation Charter, supra. 

Provision for directors 
Will providing for directors to su- 
pervise expenditure of income of 
“foundation” was held to refer to 
foundation as Principal of trust es¬ 
tate and did not authorize incorpora¬ 
tion of foundation.—In re Curran 
Foundation Charter, supra. 

7S. Ala.—Spring Park Ass'n v. 
Rosedale Park Amusement Co., 
114 So. 43, 216 Ala. 549. 

Colo.—Toiiiay v. Crist, 226 P. 166, 
75 Colo. 437. 

77. N.Y.—People v. Gunn, 96 N.Y. 
317—^People v. Nelson, 3 Lans. 
394, 60 Barb. 159, reversed on other 
grounds 46 N.Y. 477. 

11 C.J. p 372 note 56. 
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injury prejudicial to other interested parties results 
from delay in filing a eertificate of incorporation, 
such delay may not preclude acquisition of such 

gift by the association.^S 

Incorporation of managing officers. Under ap- 
propriate statutory provisions, the managing officers 
of a charity may be incorporated.79 A gift to trus- 
tees, with the injunction that they may constitute 
themselves a body corporate for the purpose of 
carrying into effect the charitable purposes of the 
donor by means of a perpetual trust, requires that 
existing trustees of a charity be organized into a 
body corporate.S^^ Incorporation of the managing 
officers of a charity may not, however, affiect either 
their powers or responsibilities.Si 

CompUance with statute. In accordance with 
general rules, see the CJ,S. title Corporations § 45, 
also 14 C.J. p 119 note 63, substantial compliance 
with statutes authorizing the incorporation of char¬ 
itable organizations is sufficient to bring the Corpo¬ 


ration into legal existence,^^ ^^d a de facto Corpo¬ 
ration exists where there has been a bona fide at- 
tempt to incorporate under their provisions follow- 
ed by user or exercise of corporate powers.^3 in 
order to constitute a charitable Corporation de jure, 
however, all statutory requirements must be com- 
plied with,^^ unless they are directory only.^5 In- 
formalities or irregularities in the incorporation of 
a charitable Corporation may be waived or cured by 
a subsequent legislative recognition of the existence 
of the Corporation.^® 

Memhership. Membership in a charitable Corpo¬ 
ration may not be extinguished by its affiliation with 
other charitable organizations.®'^ 

Receivership. Where a receiver is appointed to 
continue the operation of a charitable enterprise 
and to preserve its going value, he is authorized to 
perform such acts as will preserve the good will of 
the charity.®® In accordance with general rules 
stated in the C.J.S. title Receivers § 287, also 53 


78. N.J.—Young Men’s Christian 

Ass’n of Matawan v. Appleby, 127 
A. 25, 97 N.J.Eq. 95, aflfirmed 130 
A. 921, 98 N.J.Eq. 704. 

Delay for eleven years 
N.J.—Young Men’s Christian Ass'n 
of Matawan v. Appleby, supra. 

79. Mass.—City of Boston v. Cur- 
ley, 177 N.B. 557, 276 Mass. 549. 

Incorporating statute uot uuconsti- 
tutioual 

Mass.—City of Boston v. Curley, su¬ 
pra. 

80. D.C.—Graff v. Wallace, 32 F,2d 
960, 59 App.D.C. 64, certiorari de- 
nied 60 S.Ct. 32, 280. U.S. 579, 74 
L.Ed. 629, 

81. Mass.—City of Boston v. Curley, 
177 N.E. 657, 560, 276 Mass. 549. 

Corporation no shield 
‘This is one of the instances 
where the Corporation, although a 
separate entity for all purposes to 
facilitate the administration and 
execution of the trust, does not af- 
ford a shield to the managers in 
any of their trust responsibilities to 
the court, or to the representatives 
of Public authority rightly acting to- 
ward the enforcement of the trust. 
The court will look through the cor¬ 
porate form in order to hold the in- 
dividual members to the responsi¬ 
bilities and duties resting on trus¬ 
tees in their natural capabilities.”— 
City of Boston v. Curley, supra. 

82. Colo.—Tomay v. Crist, 226 P. 
156, 75 Colo. 437. 

Affldavit 

In the absence of any requirement 
in the statute, ah affidavit to be filed 
in the office of a county clerk need 
not specify the object or purposes 
of a charitable Corporation, and a 


requirement that such affidavit shall 
be subscribed by the secretary of the 
organization is sufficiently complied 
with by the signature of one shown 
by the affidavit to be such secretary, 
without any further designation.— 
Tomay v. Crist, supra. 

Designation of heneficiaries 
It is unnecessary, in the incorpo¬ 
ration of a charitable society, that 
the ultimate recipients of the boun- 
ty of the society be precisely defined 
in the eertificate of incorporation.— 
Smith V. Havens Relief Pund Soc., 
90 N.Y.S. 168, 44 Misc. 594, affirmed 
103 N.Y.S, 770, 118 App.Div. 678, 
affirmed 83 N.E. 1132, 190 N.T. 557. 
Objects and purposes 
• (1) Under a statute requiring cer- 
tifleates of incorporation for pro- 
posed charitable corporations be ap- 
proved by a justice of a specified 
court, it is held to be his duty to 
determine whether the objects and 
purposes of such corporations are in 
accord with public policy. A pro- 
posed Corporation for purposes of 
facilitating entry of German Jewish 
children into United States, aiding 
them, preventing them from becom- 
ing public charges, and placing them 
in foster homes or institutions, has 
proper objects consistent with public 
policy. That the eertificate States 
that one of the purposes of the pro- 
posed Corporation is to give proper 
bonds pr undertakings will not war- 
rant the withholding of such ap- 
proval where the giving of such In¬ 
struments are necessary to the ac- 
complishing of the main charitable 
purpose of the proposed Corporation. 
—In re German Jewish Children’s 
Aid, 272 N.Y.S. 540, 151 Misc. .834. 

(2) Where the approval of a spec¬ 
ified state board is indorsed on the 
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original eertificate of incorporation 
as required by the incorporating 
statute, that a eertificate of exten- 
sion of corporate purposes, not spec¬ 
ified in such statute, is not accom- 
panied by the approval of such board 
does not justify a refusal to file such 
eertificate.—^No. 17 Beekman Place v. 
Plynn, 291 N.Y.S. 524, 249 App.Div. 
688 . 

83. Ark.—^Watts v. Commercial 

Printing Co., 7 S.W.2d 24, 177 

Ark. 525. 

84. Ark.—^Watts v. Commercial 
Printing Co., supra. 

11 C.J. p 372 note 57. 

85. Md.—Baltzell v. Baltimore 
Church Home, etc., 73 A. 151, 110 
Md. 244. 

11 C.J. p 372 note 58. 

86L N.Y.—Smith v. Havens Relief 
Fund Soc., 90 N.Y.S. 168, 44 Misa 
594, affirmed 103 N.Y.S. 770, 118 
App.Div. 678, affirmed 83 N.B. 1132, 
190 N.Y. 559. 

87. N.Y.—In re Mt. Sinai Hospital, 
219 N.Y.S. 505, 128 Misc. 476, af¬ 
firmed 228 N.Y.S. 855, 223 App.Div. 
836, and affirmed 164 N.B. 871, 250 
N.Y. 103, 62 A.L.R. 564. 

Noupaymeut of dues 
Membership corporation’s by-law 
authorizing trustees to erase from 
membership roll members in arrears 
in paying dues, requires affirmative 
action by trustees.—^In re Mt. Sinai 
Hospital, supra., 

88. Minn,—Peterson v. Northwest¬ 
ern Baptist Hospital, 260 N.W. 512, 
194 Minn. 399. 

Payment of aunnitles 

During temporary receivership of 
solvent charitable hospital Corpora¬ 
tion, receiving substantial part of 
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I 

CJ. p 246 note 79, the claim of a donor of trust 
property to a charitable Corporation may, as against 
general creditors of the Corporation, subsequently 
in receivership, be entitled to priority.^^ 

Consolidation. Und«r a statute so providing 
there may be a consolidation of charitable corpora- 
tions, and it is no objection to consolidation that 
the corporations involved pursue different methods 
to accomplish their charitable objects, where the 
statute only requires that such organizations be 
charitable; nor is it any objection to consolidation 
that certain donations have been given to the re- 
spective organizations with certain conditions of 
reverter which will be lost to the United body on 
consolidation. 90 

Exclusive right to name. An exclusive right to 
the name under which it,does its business may be 
acquired by a charitable association.9i 

§ 69. Regulation 

The rights and privileges of charities have been held 
to be subject to regulation by state legislature. 

Subject to constitutional provisions prohibiting 
States from impairing the obligation of contracts, 
see the CJ.S. title Constitutional Law § 274, also 12 
CJ. p 987 notes 35, 36, the chartered rights and 
privileges of charities may be amended and altered 
by state legislatures,92 Control, supervision and 
visitation by persons or bodies other than court and 
trustee, including the visitatorial power of the state, 
as regards charities has been considered’previously 
in this title, see supra § 79. 

§ 70. Public Aid 

In the absence of constitutional prohibition, and un¬ 
der approprlate legislative authority, public ald may be 
extended toward the support of charitable enterprises. 


In the absence of any constitutional prohibition, 
and under appropriate legislative authorization for 
the appropriation or expendit ure of public money 
in aid of charitable enterprises, see the C.J.S. tities 
Counties §, 236, also 15 C.J. p 587 note 31, Munici- 
pal Corporations § 1841, also 44 C.J. p 1115 notes 
70, 71, and States § 133, also 59 C.J. p 201 note 67, 
local authorities may lawfully raise money by local 
taxation and pay the same over to local charitable 
corporations, for the purpose of carrying out desig- 
nated charities through the instrumentality of pri¬ 
vate corporations. 9 3 

§ 71. Officers and Agents 

a. Selection, appointment, supervision, 

and removal 

b. Authority, rights, duties, and liabili- 

ties 

a. Selection, Appointment, Supervision, and 
Bemoval 

The selection and appointment of officers and agents 
of a charity are determined by the intent of the donor, 
although such officers or agents are accountable to the 
court and subject to removal by it or by an appropriate 
state body. 

As in the case of trustees, see supra §§ 24-26, it 
is the intent of the donor that, in the first instance, 
determines who shall be selected or appointed as 
the managing officers of the charity set up by him, 
and where changed conditions, not for.eseen or pro- 
vided against by the donor, renders the selection of 
some of such officers, as directed by the donor, im- 
possible, their selection is to be determined by the 
courts.94 On the other hand, the intrusion of a 
court into the .affairs of officers in holding an elec- 
tion has been held to be improper and to render 
such election invalid.95 The officers of a charita- 


worklng capital by donations on 
promises to pay annuities, payment 
of annuities by receiver to donors 
was held to be proper to preserve 
good will of Corporation.—^Peterson 
V. Northwestern Baptist Hospital, 
supra. 

89. Ark.—Word v. Sparks, 82 S.W. 

2d 6, 191 Ark. 893. 

Bonds cozLverted into heating piant 

Where college, as a charitable Cor¬ 
poration, wrongfully sold bonds, 
which were to be added to endow- 
ment fund only on death of donor 
and wife, and payment to them by 
college of an annuity, and proceeds 
of bonds were invested in heating 
piant which could not b6 removed, 
and college thereafter became in-' 
solvent, surviving wife of donor was 
held to be entitled to lien on ali 
trust funds in hands of receiver of 


college to satisfy her claim for 
amount of bonds and accrued inter- 
est.—^Word v. Sparks, supra. ' 

90. Ohio.—^Dunham v. Kauffman, 10 
Ohio N.P.,N.S.. 49. 

Statute held constitutional 

Ohio.—Dunham v. Kauffman, supra. 

91. Cal.—Hooper v. Stone, 202 P. 
485, 54 Cal.App. 668. 

9flL S.C.—Epworth Orphanage v. 
Wilson, 193 S.E. 644. 

93- N.Y.—^People v. Pitch, 47 N.E. 
983, 154 N.Y. 14, 38 L.R.A. 591— 
People V. Brooklyn, 46 N.E. 852, 
152 N.Y. 399, affirming 42 N.Y.S. 
657, 11 App.Biv. 114—White v. In- 
ebriates’ Home, 35 N.E. 1092, 141 
N.Y. 123—Shepherds Pold v. New 
York, 96 N.Y. 137. 

94k Mass.—City of Boston v. Cur- 
ley, 177 N.E. 557, 276 Mass. 549.' 
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Appointment by mayor 

Statute incorporating managers of 
public charitable fund, ostensibly 
making the Corporation municipal 
board or department, was held in- 
efCective to bring managers within 
mayor’s appointive power under a 
City charter, proyiding that all heads 
of departments and members of mu¬ 
nicipal boards shall be appointed by 
the mayor.—City of Boston v. Cur- 
ley, supra. , 

95. Colo.—Bailey v. People, 246 P. 
205, 79 Colo. 386. 

Estoppel of particlpating officers 
Trustees of semicharitable society 
were not estopped to question legal- 
ity of annual election. by participat- 
ing therein after protest.—^Bailey v. 
People, supra. 

Freviously elected officers 

Officers elected in election held 
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ble organization are, however, accountable to the 
court and, after hearing, subject to removal by the 
court,®® and may also.be subject to removal by an 
appropriate state body.^*^ 

b. Autbority, Rights, Duties, and Liabilities 

Ordinary striet ruies concernlng the authority of 
fiduciaries apply to officers and agents of charltable 
organizations.' 

The officers and agents of a charity are bound by 
the ordinary striet ruies concerning the authority of 
a fiduciary;98 and per sons dealing with them must, 
at their perii, take notice of the powers granted the 
Corporation by its articles of incorporation.99 It 
may not, however, be improper for an officer of a 
charity to deal with it in a manner which happens 
to be of financial advantage to himself, provided 
the charity is not subjected to any expense by rea- 
son of the transaction.^ , , 

The officers and agents of charitable institutions 
may be individually liable for injury resulting from 
the acts or conduct of such officers and agents,^ 
and particularly as regards an injury which results 


from their misfeasance as distinguished from non- 
feasance.3 By statute in New York the liability of 
directors of charitable corporations is the same in 
kind as that of stockholders, under the various laws 
governing corporations, and differs only in degree 
and a court of law is primarily the proper forum for 
the enforcement of this liability, a resort to equity 
being permissible only where the remedy at law is 
inadequate or will lead to inequitable results.^ 

Compensation, The officers of a charity are 
properly entitled to such compensation as is provid¬ 
ed for by the donor.^ On the other hand, in the ab- 
sence of any declared intent on the part of a tes¬ 
tator that an agent of a charitable association shall 
share in a bequest to the association, he may not be 
entitled to compensation from such bequest, not- 
withstanding the existence of a contract between 
the association and such agent promising to pay him 
a certain portion of money secured by his personal 
solicitations.'^ This is particularly true in the ab- 
sence of any showing that the testator e ver knew of 
the terms of the contract between the agent and the 


prior to annual election by agree- 
ment of parties in proceedlng to try 
title to office of trustee in semichari- 
table society were held to be legal 
officers thereof till next legal annual 
election.—-Bailey v. People, supra. 

S6, Wash.—Samuel and Jessie Ken- 
ney Presbyterian Home v. State, 
24 P.2d 403, 174 Wash. 19. 

11 C.J. p 373 note 63. 

Bemoval provided for by donor 
Where the donor has provided that 
trustees of charitable trust are re- 
mdvable by a designated body for 
good cause shown, trustees have 
been held to be removable by such 
body for good cause shown only 
after hearing by court of competent 
jurisdiction.—Samuel and Jessie 
Kenney Presbyterian Home v. State, 
supra, 

97. Ky.—Willis v. Scott, 142 S.W. 
1012, 146 Ky. 547. 

11 C.J. p 373 note 64. 

98. lowa.—Jones v. American Home 
Finding Ass’n, 182 N.W. 191, 191 
lowa 211. 

11 C.J. p 373 note 66. 

Commissions out of charitable fund 
The officers of a charitable asso¬ 
ciation have no authority to contract 
to pay commissions on charitable 
funds of the association, whereby 
private persons other than the prop¬ 
er beneflciaries of the charity would 
reap benefits of beqiiests for charity. 
—Jones V. American Home Finding 
Ass’n, supra. 

99. Neb.—Horton v. Tabitha Home, 
145 N.W. 1023, 95 Neb. 491, 51 L. 
R.A.,N.S.v..l61, Ann.Cas.l916D 1139. 


1. Wash.—Samuel and Jessie Ken¬ 
ney Presbyterian Home v. State, 24 
P.2d 403. 174 Wash. 19. 

Writing fire Insurance - 
That One of trustees of public 
charitable trust, personally engaged 
in Insurance business, wrote part of 
flre Insurance on horne for aged was 
not improper.—Samuel and Jessie 
Kenney Presbyterian Home v. State, 
supra. 

Selling mortgages 
That one of trustees of charitable 
trust sold mortgages to Corporation 
administering such trust was held 
not improper, where his commissions 
on transactions were not paid by 
Corporation, and security was ap- 
praised and passed on by other trus¬ 
tees.—Samuel and Jessie Kenney 
Presbyterian Home v. State, supra. 

2. Mass.—^Pease v. Parsons, 173 N. 
E. 406, 273 Mass, 111. 

Tenn.—Gamble v. Vanderbilt TJni- 
versity, 200 S.W. 510, 138 Tenn. 
616, L.R.A.1918C 875. 

11 C.J. p 374 note 77. 

3. Mass,—^Pease v. Parsons, 173 N. 
E. 406, 273 Mass. 111. 

Tenn.—Gamble v. Vanderbilt Uni- 
versity, 200 S.W. 510, 138 Tenn. 
616, L..R.A.1918C 875. 

4. N.Y.—Marsh v. Kaye, 61 N.E. 
177, 168 N.Y. 196, affirming 60 N. 
Y.S. 439, 44 App.Div. 68. 

5. N.Y.—^Marsh v. Kaye, supra. 

8. Wash.—Samuel and Jessie Ken¬ 
ney Presbytefian Home v. State, 
24 P.2d 403, 174 Wash. 19. 

Mode of detenuiuiug 

Where the donor and creator of a 
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charity has provided that the trus¬ 
tees shall be paid a specified per- 
centage of the annual income after 
deduction of lawful expenses, 
amounts expended for maintenance 
of horne for aged and its members 
were held not deductible from gross 
income of charitable trust estate be- 
fore determination of net income for 
computation of trustees' compensa¬ 
tion, although horne had been Inven- 
toried and appraised as part of es¬ 
tate; nor was depreciation in ap¬ 
praised value of the horne an “ex¬ 
pense” chargeable to gross income 
in determination of net income for 
computation of trustees’ compensa¬ 
tion.—Samuel and Jessie Kenney 
Presbyterian Home v. State, supra. 

7. It would be coutrary to pubUc 
policy to permit a diversion to an 
agent of a bequest which has been 
made to a charity.—Jones v. Ameri¬ 
can Home Finding Ass’n, 182 N.W. 
191, 191 lowa 211. 

Persoual solicitatious uot shown 
In an agenfs action for a commis- 
sion on money willed to the associa¬ 
tion there was held to be no evidence 
to Show that the bequest was se¬ 
cured by and through his personal 
solicitations.—Jones V. American 

Home Finding Ass'n, supra. 

Subscriptions contemplated' 

A contract by which an agent was 
to receive a commission for secur- 
ing money, contemplated moneys col- 
lected and enforceable subscriptions, 
bufnot money willed to the associa¬ 
tion.—^Jones V. American Home Find- 
ing Ass'n, supra. 
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association.8 Where a charitable institution is sub- 
ject to legislation providing for its officers, a per- 
son appointed to an office not provided for by law 
is not entitled to any compensation and a statute 
providing that no trustee of a charitable Corporation 
shall be entitled to compensation except under a 
special employment by the board of trustees prohib- 
its a trustee from receiving compensation for Serv¬ 
ices in the rendition of which the trustees have 
simply acquiesced.l® 

Delegation of power. The officers of a charitable 
organization may delegate their powers involving 
nothing more than incidental and administrative de- 
tails.i^ Those powers which involve the perform- 
ance of a personal duty on the part of an officer 
cannot, however^ be delegated.i 2 

Treasurer, The treasurer of a charitable Corpo¬ 
ration has only the powers expressly conferred up- 
on him by the directors.^^ 

City treasurer. A city treasurer who is under 
the by-laws of a charity ex officio the custodian of 
its funds, and to whom the treasurer of the charity 
has transmitted power of attorney to cancei certifi- 
cates of deposit and to collect the amount due there- 
on, is bound by the vote of the managing officers of 
the charity to convert into cash certain certificates 


held by the charity and to reinvest the proceeds as 
directed.14 

§ 72. Powers 

Charitable corporatfons have only such powers as 
are expressly or impliedly conferred by their charters. 

As in the case of other corporations, see the 
C.J.S. title Corporations § 935, also 14 a C.J. p 246 
note 69, a charitable Corporation has no powers ex¬ 
cept such as are expressly or impliedly conferred 
by its charter and amendments thereto,!^ although 
in construing the charter, "to determine what pow¬ 
ers are possessed by a particular charitable Corpo¬ 
ration, restrictive words are to be read in conjunc- 
tion with language stating wider corporate purpos- 
es, in order to uphold the particular power which is 
claimed.i® Under the doctrine of implied powers, 
see. the C.J.S. title Corporations § 945, also 14 a C.J. 
p 252 note 11, which has been expressly held to be 
applicable to charitable corporations,!^ charitable 
corporations may, as will be observed hereafter in 
this section, exercise such powers as are incidental 
to the corporate existence of such corporations, as 
well as powers implied from those expressly grant- 
ed. For example, in a proper case a charitable Cor¬ 
poration has power to enter into, and bind itself by, 
contract,!^ and, when acting as the agent of an- 


8. lowa.—Jones v. American Home 
Finding Ass’n, 182 N.W. 191, 191 
lowa 211. 

9. N.Y.—Lake v. Stoddard, 109 N. 
T.S. 523, 125 App.Div. 305. 

10. Mich.—Henry v. Michigan Sani- 
tarium, etc., Assoc., 110 N.W. 523, 
147 Mich. 142. 

11 C.J. p 373 note 76. 

11. Mass.—City of Boston v. Cur- 
ley, 177 N.B. 557, 276 Mass. 549. 

Withdrawal and xeinvestmeiit of 
funds 

That treasurer of Corporation man¬ 
aging Public charitable fund trans¬ 
mitted powers of attorney authoriz- 
ing City treasurer, pursuant to vote 
of Corporation, to withdraw and re¬ 
invest fund, was not improper dele¬ 
gation of power within the text rule. 
—City of Boston v. Curley, supra. 

12L lowa.—City of Boston v. Curley, 
supra. 

Selection of prospective iuvestments 
Status of manager of public char¬ 
itable fund involved performance of 
personal duty, which, as regards the 
selection of prospective investments, 
could not be delegated to committee 
or agent.—City of Boston v. Curley, 
supra. 

13. Mass.—Boston Y. M. C. A. v. 
Royal Indemnity Co., 194 N.E. 125, 
289 Mass. 391. 


14. Mass.—City of Boston v. Cur¬ 
ley, 177 N.E. 557, 276 Mass. 549. 

15. 111.—Alton Mfg. Co. v. Garrett 
Biblical Inst., 90 N.B. 704, 243 111. 
298. 

Vt,—Brattleboro Retreat v. Town of 
Brattleboro, 173 A. 209, 106 Vt. 
228, 

Powers and purposes distingnishable 
A distinction is to be drawn be- 
tween the purposes of a charitable 
Corporation and its powers.—Pree 
Baptists' Gen. Conference v. Berkey, 
105 P. 411, 156 Cal. 466. 

le. Mass,—Springfleld Y. M. C. A. v. 
Board of Assessors of City of 
• Springfleld, 187 N.B. 104, 284 Mass. 
1 . 

Maxim inapplicable 

“The maxim ‘expressio unius est 
exclusio alterius* is not here applica¬ 
ble.”—Springfleld Y. M. C. A. V. 
Board of Assessors of City of 
Springfleld, supra. 

Power to provide donuitory 
A charitable organization having 
for its wider corporate purposes the 
ministering to the spiritual, mental, 
moral, social, and physical improve- 
ment of young men and promoting 
kindly intercourse between them, 
was held to have power to provide 
a dormitory, notwithstanding charter 
provisions expressly authorizing the 
organization to provide “places for 
reading rooms, libraries, and social 
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and religious meetings.”—Springfleld 
Y. M. C. A. V. Board of Assessors of 
City of Springfleld, supra. 

17. N.Y.—In re German Jewish 
Children’s Aid, 272 N.Y.S. 540, 151 
Misc. 834. 

18. Ga.—Brooke v. Kennedy, 158 S. 
E. 4, 172 Ga. 461. 

N.Y.—In re German Jewish Chil- 
dren’s Aid, 272 N.Y.S. 540, 151 
Misc. 834—Roche v. St. John’s 
Riverside Hospital, 160 N.Y.S. 401, 
96 Misc. 289, affirmed 161 N.Y.S. 
1143, 176 App.Div. 885. 

Care of child 

A hospital operated as a charity 
has power to contract with an infant 
and his parents to care for the child 
and safeguard him while his mother 
is undergoing treatment.—^Roche v. 
St. John’s Riverside Hospital supra. 
Subscrlption contracts 
A charitable Corporation has pow¬ 
er to accept subscription contracts 
to provide money for carrying out 
the charitable purposes of the enter- 
prise.—Brooke v. Kennedy, 158 S.E. 
4, 172 Ga. 461. 

Uudertaklngs for J‘ewish ehildren 
from Ghermauy 

When necessary to accomplish the 
main purpose of a charitable Corpo¬ 
ration to provide an asylum for Jew¬ 
ish ehildren from Germany, the Cor¬ 
poration has power to enter into un- 
dertakings as a guaranty that such 
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other, a charitable corporatiori may bind its Princi¬ 
pal by contract.1^ 

A charitable Corporation may, likewise, take and 
receive such gifts and bequests as are within the 
purposes of the Corporation as described in its char- 
ter or articles of association.20 This is particularly 
true as regards gifts of money to be applied to the 
corporationes charitable purposes ,21 and donations 
of real estate to be used for any of the expressed 
purposes of the corporation .22 That the incorpo¬ 
rator s stated in the charter of the Corporation that 
it had neither capital stock nor assets does not mil¬ 
itate against the existence of the corporationes 
power to receive a donation of real estate; nor is 
it any reason to deny to a charitable Corporation the 
power to accept title in perpetuity to real estate that 
the corporationes charter is for a specified number 
of years, since the Corporation, if it has not disposed 
of its interest prior to the time the existing charter 
expires, may obtain a new charter, and, if the Cor¬ 
poration has failed so to do, it is time enough for 
the heirs of the donor to claim a reversion of the 
property .22 It is also within the power of a char¬ 


itable Corporation to convey its real property,^^ par¬ 
ticularly where it becomes necessary to do so in or- 
der to perpetuate the charitable purposes of the 
corporation.25 Nevertheless, it has been observed 
that the power of a charitable Corporation to take 
and to sell real estate is purely incidental in the 
prosecution of its main purpose.26 

Under the general implied power of corporations 
generally to borrow money, when necessary to carry 
out the purposes of their organization, see the CJ. 
S. title Corporations § 1144, also 14 a C. J. p 605 note 
37, charitable corporations may borrow.27 Under 
the provisions of a particular statute creating a 
charitable Corporation with specified powers subject 
to such orders as a court of equity should make, 
it was held that the execution of a mortgage to se¬ 
cure a loan, when approved by an equity court was 
within the power of the corporation.28 

As in the case of trustees of charitable trusts 
generally, see supra § 47, a charitable Corporation 
or association holding property or funds in trust f6r 
a charitable use is without power to divert them 
from the purpose for which they were given.29 


children shall not become public 
charges.—In re Oerman Jewish Chil- 
dren’s Aid, 272 N.Y.S. 540, 151 Misc. 
834. 

10. U.S.—St. Louis Union Trust Co. 
V. Oregon Annual Conference of 
M. E. Church, D.C.Or., 14 F.Supp. 
35. 

Zilability for debt 

(1) Charitable hospital Corpora¬ 
tion, under control of church con¬ 
ference, was held to be the latter's 
agent in acquiring realty, construct- 
ing buildings thereon, and negotiat- 
ing loans for such purposes, so as 
to render it liable for debt incurred. 
—St. Louis Union Trust Co. v, Ore- 
gon Annual Conference of M. E. 
Church, supra. 

(2) That the minutes of the prin¬ 
cipare and of the charitable agenfs 
boards did not show specifically their 
concurrence in the action of the 
agent in contracting a debt was held 
not to affect the power of such agent 
to bind such Principal.—St. Louis 
Union Trust Co. v. Oregon Annual 
Conference of M. E. Church, supra. 
ILlability on bouds 

The Principal cannot be rendered 
liable on a charitable agenfs bonds 
which do not bear the name of the 
Principal nor the actual signatures 
of its officials purporting to bind it. 
—St. Louis Union Trust Co. v. Oregon 
Annual Conference of M. E. Church, 
supra. 

20. Ind.—^American Nat. Red Cross 
V. Felzner Post, 159 N.E. 771, 86 
Ind.App. 709. 

La.—Sisters of Charity of Incarnate 


Word V. Emery, 81 So. 99, 144 La. 
614. 

Pa.—In re Garrison's Estate, 17 Pa. 

Dist. & Co. 272. 

11 C.J. p 374 note 82. 

Property held in tmst 
Whether a gift to a charitable Cor¬ 
poration for any of its corporate 
purposes be in form a gift outright 
or in trust, the Corporation holds it 
on a trust.—^Dwyer v. Leonard, 124 
A. 28, 100 Conn. 513. 

21. Ind.—^American Nat. Red Cross 
V. Felzner Post, 159 N.E. 771, 86 
Ind.App. 709. 

Pa.—In re Garrison's Estate, 17 Pa. 

Dist & Co, 272. 
mcapacity from inactivity 
Mere inactivity of a charitable 
Corporation in relation to the ob- 
jects of its incorporation may not 
incapacitate It from accepting a gift 
of money for the purpose of carrying 
out the charitable purposes of the 
Corporation.—In re Garrlson's Es¬ 
tate, supra. 

Bed Cross 

The American National Red Cross, 
incorporated by act of congress, has 
authority to accept bequests for its 
charitable corporate purposes and 
may through the agency, of its local 
chapters defend in the courts its 
right to funds which are given for 
such purposes.—^American Nat. Red 
Cross V. Felzner Post, 159 N.E. 771, 
86 Ind.App. 709. 

22. La.—Sisters of Charity of In¬ 
carnate Word V. Emery, 81 So. 99, 
144 La. 614. 

23. La.—Sisters of Charity of In¬ 
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carnate Word v. Emery, 81 So. 99, 
144 La. 614. 

24. Ark.—^Hospital & Benevolent 
Ass’n V. Arkansas Baptist State 
Convention, 4 S.W.2d 933, 176 Ark. 
946. 

ITxider statute authorizing couvey- 
auce 

Pa.—Lopes v. School Dist. of Bor- 
ough of Greensburg, 112 A. 155, 
268 Pa. 356, error dismissed School 
Dist. of Borough of Greensburg v. 
Lopes, 44 S.Ct. 4, 263 U.S. 674, 68 
L.Ed. 501. 

25. Ark.—Hospital & Benevolent 
Ass’n V. Arkansas Baptist State 
Convention, 4 S.W.2d 933, 176 Ark. 
946. 

26. Cal.—Free Baptists’ Gen. Con¬ 
ference V. Berkey, 105 P. 411, 156 
Cal, 466. 

Z7, 111.—Alton Mfg. Co. v. Garrett 

Biblical Inst., 90 N.E. 704, 243 111. 
298. 

Mass.—Hayward v. Pilgrim Soc., 21 
Pick. 270. 

Tenn.—Moss v. Harpeth Academy, 7 
Heisk. 283. 

28. N.C.—City of Raleigh v. Trus¬ 
tees of Rex Hospital, 174 S.B. 278, 
206 N.C. 485. 

For new bnildlng and equipment 

N.C.—City of Raleigh v. Trustees of 
Rex Hospital, supra. 

29. lowa.—Jones v. American Home 
Finding Ass’n, 182 N.W. 191, 191 
lowa 211. 

Pa.—^In re Lawson’s Estate, 107 A. 
376, 264 Pa. 77. 

11 C.J. p 874 note 88. 
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Thus, a charitable Corporation has no power to di- 
vert its charitable trust funds toward a private in- 
dividual, who is not an object of charity, notwith- 
standing* Services performed by him in procuring 
gifts to the Corporation but the use which a 
charitable Corporation may make of any part of its 
funds, as long.as it does not violate the terms of the 
instrument under which it has received it, cannot 
render such use illegal, if the use is a charitable 
one.31 Yor example, when not restricted by the 
terms of a gift or the purposes for which a charita¬ 
ble Corporation was organized, it may apply its 
funds toward the acquisition of real as well as per- 
sonal property.32 So, a charitable institution has 
power to expend its funds for charitable purposes 
outside the state and when organized to estab- 
lish and maintain a school in a town for the educa- 
tion of children residing therein, it may receive pu- 
pils who are not domiciled inhabitants of the 
town.^^ In an early case, it was held that in a 
proper case a charitable Corporation may apply for 
an amendment to its charter authorizing the Cor¬ 
poration tp hold and appropriate its surplus funds 
to a purpose, other than that for which the charity 
was originally established.^^ 

Unincorporated associations. An unincorporated 
charitable association may, in the absence of any 
statute forbidding, acquire and hold real and per- 
sonal property by purchase, gift, bequest, or other- 


wise;^® and where the trustees of a charitable 
trust, or the charitable society of which they are 
trustees, incorporate, the title to the property held 
by diem in trust passes to, and vests in, the corpo- 
ration.^'^ Incorporation of a charitable association 
does not preclude acceptance by the Corporation of 
a gift to such association, provided the incorpora¬ 
tion has not wrought a change contrary to provi- 
sions of such gift.^^ 

Exercise of power. Under an applicable statute 
of incorporation expressly providing that a major- 
ity of the whole number of trustees shall be neces- 
sary to constitute a quorum, action by the majority 
of the trustees of a charitable Corporation is nec- 
essary to the valid exercise of corporate powers.39 
Where, in order to provide means which will per- 
mit the trustees of a charity to execute their trust 
with less difficulty, they are by special act incorpo- 
rated, in exercising fundamental, as distinguished 
from administrative, powers of such Corporation, 
action by a majority of the members constituting 
such Corporation is required to constitute a valid 
corporate act.*^® 

Representation by officers and agents, The au- 
thority of the officers of a charitable Corporation to 
bind it is never presumed and must be specifically 
proved^^ Like other corporations, see the CJ.S. 
. title. Corporations § 1014, also 14 a CJ. p 373 note 
i 88, a charitable Corporation may ratify and become 


30. lowa,—Jones v, American Home 
Findinir Ass'n, 182 N.W. 191, 191 
lowa 211. 

Conunissions for procuriniT ^ts 
lowa.—^Jones v. American Home 
Finding Ass’n, supra. 

31. Conn.—Lyme High School Ass’n 
V. Alling, 154 A. 439, 113 Conn. 200. 

11 C.J. P 374 note 89. 

32. Conn.—Lyme High School Ass*n 
V. Alling, supra. 

Laud or hnildings 
Educational Corporation could ac- 
<iuire lands or huildings, within 
scope of its purposes, with moneys 
received under will, where not limit- 
ed in uses thereof.-^Lyme High 
School Ass*n v. Alling, supra. 

33. Mass.—^Balch v. Shaw, 54 N.E. 
490, 174 Mass. 144. 

34b Conn.—Hewitt v. Wheeler School, 
72 A. 935, 82 Conn. 188. 

11 C.J. p 374 note 91. 

35. S.C.—^Atty.-Gen. v. Ministers 

Relief Soc., 31 S.C.Eq. 604. 

36. Utah.—-Mansfleld v. Neff, 134 P. 
1160, 43 Utah 258. 

Capacity of unincorporated volun- 
tary association to be donee or 
trustee of charitable gift or trust 
see supra § 34. 


37. Ga.—Howell v. New Hope Benev. 

Soc. No. 1, 84 S.E. 117, 143 Ga. 38. 
N.Y.—Sailors* Snug Harbor v. Car- 
mody, 144 N.Y.S. 24, 158 App.Div. 
738, reversing 137 N.Y.S. 968, 77 
Misc. 494, and aihrming 105 N.E. 
543, 211 N.Y. 286. 

33. Mass.—Curtis v. First Church 
in Charleston, 188 N.E. 631, 285 
Mass. 73. 

G-ift to religious body 
Testamentary gift to the First 
Church in Charlestown, conditioned 
on continuance of church and its 
maintenance of public worship as 
separate organization, was held to 
be properly received by a particular 
church, notwithstanding the named 
church, which had been voluntary 
religious association, became incor- 
porated and conveyed all its prop¬ 
erty to Corporation, and that Corpo¬ 
ration absorbed another church and 
religious Services were held in edi- 
fice formerly owned by such other 
church.—Curtis v. First Church in 
Charlestown, supra. 

39. Pa. — Meadville. Theological 
School v. Hempstead, 138 A. 747, 
290 Pa. 222. 

Contract for sale of land 
Purchaser properly refused com- 
pliance with contract by eleemosyn- 
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ary Corporation to sell land under 
resolution at meeting attended by 
only ftve of thirty trustees.—Mead¬ 
ville Theological School v, Hemp¬ 
stead, supra. 

40, Mass.—City of Boston v. Cur- 
ley, 177 N.E. 557, 276 Mass. 549. 

Maldug investment 
Vote, by Corporation managing 
Public charitable fund, empowering 
City treasurer to reinvest funds in 
securities in which savings banks’ 
funds may lawfully be invested was 
held to be too indefinite.—City of 
Boston V. Curley, supra. 

41. N.Y.—^Brown v. Actors’ Fund of 
America, 171 N.Y.S. 682, 103 Misc. 
578, affirmed 179 N.Y.S. 912, 190 
App.Div. 908. 

Powers of treasurer of a charita¬ 
ble Corporation to bind it may be 
more strictly construed than those 
of treasurers of manufacturing and 
trading corporations. For example, 
the opening of a bank account in the 
name of a charitable Corporation, 
with the knowledge of its treasurer 
but without its authority and when 
not subsequently ratified by the Cor¬ 
poration, may not be binding on it. 
—Boston Y. M. C. A v. Royal In- 
demnity Co., 194 N.E. 125, 289 Mass. 
391. 
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bound by unauthorized acts of its officers and agents 
which are within the scope of its'corporate powers 
and which might have been previously authorized 
by it.^^ 

The officers of a charitable Corporation may have 
power to convey its property particularly where 
such conveyance is necessary to perpetuate ,the 
charitable purposes of the Corporation.-^^ xhe offi¬ 
cers, of a charitable association may likewise, bind 
it by a lease of its real property in order to obtain 
income to be used in carrying out the charitable ob- 
jects of the association.-^^ Qn the other hand, a 
treasurer of a charitable Corporation not engaged in 
commercial business has no implied .authority to 
bind it by the transfer or sale of securities standing 
in its name.-^® 

Express authority is necessary to enable individ- 
ual officers or agents of a charitable Corporation to 
bind the Corporation by borrowing money^® or exe- 
cuting notes and the retention by the Corporation 
of property acquired in a transaction of which the 
note in question was not a part does not constitute 
a ratification or estoppel on the part of the corpora- 
tion.-*^ However, where' the trustees have power to 
borrow money‘for proper corporate purposes, and 
to execute notes therefor, they may appoint one of 
their number as agent of the Corporation for that 
purpose, and may expressly or impliedly clothe him 
with authority to borrow money and to give notes.^^ 


§ 74 

The trustees, elected to manage the affairs of a 
Corporation organized for charitable purposes, can- 
not render its property subject to a mechanicas lien 
without first having obtained an order of the prop¬ 
er court.50 

§ 73. Duties and Liabilities 

The duties and liabilities of charities are discuss- 
ed hereafter in detail, as regards'contracts, in § 74, 
and as regards torts, in § 75. 

§ 74. -Liability on Contract 

Charities may be llable for breach of contract. 

If a charitable institution is guilty of a breach of 
contract, recovery may be had against it.®^ No re- 
covery, based on a debt incurred by one having no 
interest in the trust, may, however, be had against 
a charitable trust fund.52 

Notwithstanding the general rule exempting char¬ 
itable hospitals from liability for injury to patients 
resulting from the tortious acts of physicians, nurs- 
es, or other persons in the employment of such hos¬ 
pitals, see infra § 75, it has been held that a char¬ 
itable hospital may be liable for the breach of an 
express contract to furnish a patient, skilled and 
care fui treatment.^^ On the other hand, it has been 
held that where there is no liability for tort, no lia¬ 
bility is assumed by a contract purporting to bind 
the hospital to render care fui treatment.^^ 


42. Ark.—^Hospital & Benevolent 
Ass’n V. Arkansas Baptist State 
Convention, 4 S.W.2<i 933, 176 Ark. 
946. 

Inactiou of meiii’bers of an incor- 
porated charitable association has 
been held to work a ratification of a 
sale of the corporationes real prop¬ 
erty by its officers.—Hospital & 
Benevolent Ass’n v. Arkansas Bap¬ 
tist State Convention, supra. 

4a. Ark.—Hospital & Benevolent 
Ass’n V. Arkansas Baptist State 
Convention, supra. 

Hospital about to close 
■Where a charitable hospital Cor¬ 
poration had come to the end of its 
resources and the enterprise was 
about to fail through lack of sup- 
port, with the buildings closed and 
deteriorating: in value and debts un- 
paid, a conveyance of the corpora¬ 
tiones property to an association, 
which agreed to reopen, operate, and 
maintain the hospital as a charita¬ 
ble institution, was held to be with¬ 
in the authority of the officers of the 
corporatidn.—Hospital ‘ & Benevolent 
Ass’n V, Arkansas Baptist State Con¬ 
vention, supra. 

44. Ky.—^National Finance, Corpora¬ 


tion V, Robinson, 237 S.W. 418, 
193 Ky. 649. 

45. N.Y,—Jennie Clarkson Home 
for Children v. Missouri, etc., R. 
Co., 74 N.E. 571, 182 N.Y. 47, 70 
L.R.A. 787, affirming 87 N.Y.S. 
1138, 92 App.Biv. 617, affirming 83 
N.Y.S. 913, 41 Misc. 214. 

40, 111.—^Alton Mfg. Co. V. Garrett 
Biblical Inst, 90 N.E. 704, 243 111. 
298. 

11 C.J. p 373 note 69. 

47. Mass.—People^s Nat. Bank v. 
New England Home for Deaf 
Mutes, etc., 95 N.B. 77, 209 Mass. 

48. 

11 C.J, p 373 note 70. 

48. Mass.—^People^s Nat. Bank v. 
New Engrland Home for Deaf 
Mutes, etc., supra. 

11 C.J. p 373 note 71. 

49. 111.—^Alton Mfg:. Co. v. Garrett 
Biblical Inst., 90 N.E. 704, 243 IU. 
298. 

50. Neb.—Horton v. Tabitha Home, 
145 N.W. 1023, 95 Neb. 491, 51 L. 
R.A.,N.S., 161, Ann.Cas.l915D 1139. 

,51. 111.—^Armstrong. v. Wesley Hos¬ 
pital, 170 Ill.App. 81. 

N.Y.—^Ward v. St. Vincenfs Hospi¬ 
tal, 57 N.Y.S. 784, 39 App.Div. 624. 
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Tenn.—Hall-Moody Inst. v. Copass, 
69 S.W. 327, 108 Tenn. 582. 

52. Mass.—Boston Pive Cents Sav. 
Bank v. Trustees of Methodist 
Religious Soc. in Boston, 4 N.E. 
2d 315. 

Creditor of tmstee entitled to reim- 
barsement 

Rule that creditor of trustee in 
certain instances entitled to reim- 
bursement may go directly against 
trust estate is held to be inapplica- 
ble where creditor seeks to reach 
Public charitable trust in hands of 
trustees appointed by court, in or¬ 
der to pay debt incurred by one who 
had no interest in such trust.—Bos¬ 
ton Pive Cents Sav. Bank v. Trus¬ 
tees of Methodist Religious Soc. in 
Boston, supra. 

53. N.Y.—^Roche v. St. John's Riv- 
erside Hospital, 160 N.Y.S. 401, 96 
Misc. 289, 'affirmed 161 N.Y.S. 1143, 
176 App.Div. 885. 

11 C.J. p 378 note 23. 

54. Kan.—Davin v. Kansas Medi- 
cal Missionary &, Benevolent Ass*n, 
172 P. 1002, 103 Kan. 48. 

Mass.—Roosen v. Peter Bent Brig- 
ham Hospital, 126 N.E. 392, 397, 
235 Mass. 66, 14 A.L.R. 563. 

“The aUegation of an oral con- 
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Construction of contract. Doubts and uncertain- 
ties, in written contracts between a charity and a 
beneficiary, when prepared by the charity, are to be 
construed most strongly against the charity.55 

Liability for benefits. Notwithstanding a charita- 
ble institution lacks capacity under its charter to 
enter into a contract to pay for benefits received, 
the institution may on equitable principies be re- 
quired to pay for such benefits.®^ 

§ 75 , Liability for Torts 

a. In general 

b. Hospitals 

a. In General 

There is much divergence In the authorities as to 


whether a charitable Institution may be held iiabie for 
its torts, and in those Jurisdictions in which such a iia- 
bility is recognized its imposition in a particular case 
may depend on the relation to the charity of the person 
injured and on the nature of the act out of which the 
Injury arises. 

The authorities on the subject of liability of char- 
ities for the negligence of agents or employees are 
extremely divergent.®*^ 

Some of the cases absolutely deny the liability of 
a charitable institution, in any event, to pay damag- 
es for injuries arising from the negligence or other 
tort of its servants or agents,^^ and while there ex- 
ists authority to the effect that the trust fund theory 
of exemption, which is stated and considered in the 
course of this section, does not require that char¬ 
itable organizations shall be absolutely immune,^^ 


■^ract . . . adds no element of 
liability to those which would. exist 
otherwise. There can be no liability 
in contract . . , if none exists 

in tort.”—Roosen v. Peter Bent 
Brigham Hospital, supra. 

55. 111. —Evangelical Liutheran St. 
St€phan’s Congregation v. Bishop, 

213 I11.APP. 137. 

Beturu of beneficiary’» property 
Contract for admission to an old 
people's charitable horne, under 
which applicant was to pay a certain 
sum in cash and to turn over all of 
her estate to the horne, was con¬ 
strued under the text rule as requir- 
ing a return of estate transferred, 
where applicant died before expira- 
tion of one year.—Bvangelical Luth- 
eran St. Stephan’s Congregation v. 
Bishop, supra, 

56. Neb.—Horton v. Tabitha Home, 
169 N.W. 434, 102 Neb. 677—Hor¬ 
ton V. Tabitha Home, 169 N.W. 2, 
102 Neb. 677. 

rnnds raised for benefit 

Where a charitable institution pro- 
vided for the raising of a fund for 
the payment of the value of such 
benefits, the court will order the ap- 
plication of any such funds so rais¬ 
ed to the payment of the cost of any 
benefits received.—Horton v. Tabitha 
Home, 169 N.W. 434, 102 Neb. 677— 
Horton v. Tabitha Home, 169 N.W. 
2, 102 Neb. 677. 

57. Conn.—Cohen v. General Hospi¬ 
tal Soc. of Connecticut, 154 A. 
435, 113 Conn, 188. 

Mo.—Eads v. Young Women's Chris- 
tian Ass'n, 29 S.W.2d 701, 325 Mo. 
577. 

Ohio.—Lakeside Hospital v. Kovar,. 2 
N.B.2d 857, 859, 131 Ohio St. 333, 
quoting Corpns Juris—Rudy v. 
Lakeside Hospital, 155 N.E. 126, 
115 Ohio St. 539, quoting Corpus 
Juris. 

S.C.—^Vermillion v. Woman’s College 


of Due West, 88 S.E. 648, 104 S.C. 
197. 

11 C.J. p 374 note 94. 

^^Almost hopelessly tangled mass” 

‘Tt has been said that ‘the cases 
on this subject present an almost 
hopelessly tangled mass of reason 
and unreason such as is not often 
encountered in the law.’ ”—Cohen v. 
General Hospital Soc. of Connecticut, 
154 A. 435, 437, 113 Conn. 188. 

Diversity iu couclusions and reasous 
“The question is one which has re¬ 
ceived much judicial consideration. 
and the conclusions reached, as well 
as the reasons assigned therefor by 
the courts in various jurisdictions, 
Show great diversity of judicial 
opinion.”—^Eads v. Young Women’s 
Christian Ass’n, 29 S.W.2d 701, 704, 
325 Mo. 577. 

Liability of reformatory association 
for torts see the C.J.S. title Re- 
formatories §§ 12, 13, also 53 C.J. 
page 1060 note 62-page 1061 note 
64. 

58. Ky.—Emery v. Jewish Hospital 
Ass’n, 236 S.W. 577, 193 Ky. 400. 
Mass.—Poley v. Wesson Memorial 
Hospital, 141 N.E. 113, 246 Mass. 
363—Roosen v. Peter Bent Brig¬ 
ham Hospital, 126 N.E. 392, 235 
Mass. 66, 14 A.L,R. 563. 

Pa.—Betts V. Young Men's Christian 
Ass’n of Erie, 83 Pa.Super. 545— 
Bnders v. Dauphin County Poor 
Directors, 44 Pa.Co. 643. 

S.C.—^Vermillion v. Woman's College 
of Due West, 88 S.E. 649, 650, 104 
S.C. 197. 

11 C.J. p 374 note 95. 

Critlcism pf rule answered 

“This rule does not put such chari- 
ties above the law, for their con- 
duct is subject to the supervision of 
the court of equity; nor does it deny 
an injured person a remedy for his 
wrong. It is merely an exception to 
the rule of respondeat superior, 
which is itself based on reasons of 
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Public policy. The Injured person 
has his remedy against the actual 
wrongdoer. It is said, however, that 
he may be and often is financially 
irresponsible. But the answer is 
that the law does not undertake to 
provide a solvent defendant for 
every wrong done. There are many 
cases of wrongful injury not com- 
pensated, because the wrongdoer is 
insolvent. The head of a family is 
liable for the torts of his servants; 
but you cannot take his homestead 
and break up his family to satisfy a 
judgment against him, either for his 
own or for his servanfs torts. Pub¬ 
lic policy says it is better for the 
individual to suffer the injury un- 
compensated than for the state to 
suffer the evil consequences of hav- 
ing the homes and families of its 
citizens destroyed. The state is like- 
wise most deeply interested in the 
preservation of public charities. 
Questions of public policy must be 
determined upon consideration of 
what on the whole will best pro¬ 
mote the general welfare.”—^Vermil- 
lion V. Woman’s College of Due 
West, supra. 

Ezemptiou not subject to waiver 

A public charitable Corporation 
cannot waive its exemption from lia¬ 
bility in tort and hence does not 
waive such exemption by its failure 
to plead the exemption prior to the 
entry of a default judgment against 
it.—Marabia v. Mary Thompson Hos¬ 
pital of Chicago for Women and 
Children, 224 111.App. 367, reversed 
on other grounds 140 N.E. 836, 309 
111. 147. 

59. Tenn.—Love v. Nashville Agri- 
cultural and Normal Institute, 243 
S.W. 304, 309, 146 Tenn. 550, 23 
A.L.R. 887. 

Analogy to individual liability 
‘Tt is fundamental that an in¬ 
dividual in doing a charitable act is 
responsible for his conduct which in¬ 
flicta injury upon others, notwith- 
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and therc is other authority to the effect that the 
actual diversion of the institution’s trust funds is 
the essential factor to be considered,^0 jt is usually 
held that logical consistency requires that charitable 
institutions be regarded as absolutely exempt where 
the trust fund theory has been adopted.^^ 

Another line of cases, in total dissatisfaction with 
the rules, exempting a charitable institution from 
tort liability, and their various reasons, have re- 
pudiated such rules altogether and hold those bodies 
as much subject as others to the doctrine of re¬ 
spondeat superior.^2 

A third line of authority takes the view that 
there is no general exemption from tort liability in 
favor of charitable institutions, as such,63 although. 
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notwithstanding this view, it is held that in the ab- 
sence of negligence on the part of a charitable in¬ 
stitution in selecting persons to perform nonadmin- 
istrative functions, it is not liable for injuries re- 
sulting from their negligence in the performance of 
such functions.64 

In order that exemption from liability for its 
torts shall be available to a charitable institution, as 
such, it is essential that, when sued, it plead and 
prove facts entitling it to such exemption.66 

Grounds for exemption, . Rules for exempting, ei- 
ther totally or to a limited extent, charitable insti¬ 
tutions from liability for torts are based generally, 
either expressly or inferentially, on public policy.66 
Another ground of exemption known as the ''trust 


standing the benevolent purpose of 
his act . . . there would seem 

to be no reason at all for exempting 
him from liability where he sets 
apart a fund and places it in the 
hands of trustees to administer.”— 
Love V. Nashville Agricultural and 
Normal Institute, supra. 

60. Colo.—St. Mary’s Academy of 
Sisters of Loretto of City of Den- 
ver V. Solomon, 238 P. 22, 77 Colo. 
463, 42 A.L.R. 964, followed in 238 
P. 25, 77 Colo. 474. 

Jadgment and execntion 

(1) It has been- held that the trust 
fund rule does not preclude the re- 
covery of a judgment against a char¬ 
itable institution based on the tort of 
its agenjs or employees but prohibits 
the execution of such judgment from 
the trust funds of the institution.— 
St Mary’s Academy of Sisters of 
Loretto of City of Denver v. Solo¬ 
mon, supra. 

(2) But where it appears that the 
satisfaction of a judgment against 
a charitable institution would deplete 
its trust funds, it has been held that 
an action to recover such judgment 
cannot be maintained.—Brown v. St. 
Luke’s Hospital Ass'n, 274 P. 740, 85 
Colo. 167. 

61. Mass.—^Poley v. Wesson Memo- 
rial Hospital, 141 N.E. 113, 246 
Mass. 336—Roosen v. Peter Bent 
Brigham Hospital, 126 N.E. 392, 
235 Mass. 66, 14 A.L.R. 563. 

S.C.—Vermillion v. Woman’s College 
of Bue West, 88 S.E. 649, 104 S.C. 
197. 

62. La.—Rome v. London & Lanca- 
shire Indemnity Co. of America, 
App., 169 So. 132. 

Minn.—Geiger v. Simpson Methodist- 
Bpiscopal Church of Minneapolis, 
219 N.W. 463, 464, 174 Minn. 389, 
62 A.LuR. 716, citing Corpns JUris. 
11 C.J. p 375 note 96. 

Beasons for nile 

“It is a trite saying that charity 
begins at horne. , , . Men and 


corporations alike are required to be 
just before being charitable. We.do 
not think it would be good public 
policy to relieve them from liability 
for torts or negligence. Where in- 
nocent persons suffer through their 
fault, they should not be exempted. 
That rule, in the long run, will tend 
to increased efHciency and benefit 
them and the public, as well as per¬ 
sons so injured. It is almost con- 
tradictory to hold that an institution 
organized to dispense charity shall 
be charitable and extend aid to oth¬ 
ers, but shall not compensate or aid 
those injured by it in carrying on its 
activities.” •— Geiger v. Simpson 
Methodist-Episcopal Church, Minn., 
219 N.W. 463, 465. 

63. N.Y. — Gollob v. Congregation 
Ohel Moishe Chevra Tehilim, 196 
N.Y.S. 517, 119 Misc. 346. 

Ohio.—Sisters of Charity of Cincin¬ 
nati V. Duvelius, 173 N.E. 737, 123 
Ohio St. 52, affirming Duvelius v. 
Sisters of Charity' of Cincinnati, 
174 N.E. 256, 37 Ohio App. 171. 

04. U.S.—^Higgons v. Pratt Insti¬ 
tute, C.C.A.N.Y., 45 F.2d 698. 

N.Y.—Hamburger v. Corneli Univer- 
sity. 148 N.E. 539, 240 N.Y. 328, 42 
A.L.R. 955, affirming 199 N.Y.S. 
369, 204 App.Div. 664—Stearns v. 
Association of Bar of City of New 
York, 276 N.Y.S. 390, 393, 154 Misc. 
71. 

“Questioa is not one of personael 
or title but rather one of function.” 
—Stearns v. Association of Bar of 
City of New York, supra. 

Professors and instructors 
Charitable education institutions 
have been held to be exempt from 
liability for injuries resulting from 
the negligence of professors and in¬ 
structors under the rule stated in 
the text. 

U.S.—Higgons V. Pratt Institute, C. 

C.A.N.Y., 45 F.2d 698. 

N.Y.—Hamburger v. Corneli Univer- 
sity, 148 N.E. 539, 240 N.Y. 328, 


42 A.L.R. 955, affirming 199 N.Y.S. 
369, 204 App.Div. 664. 

65. Cal.—Lewis v. Young Men’s 
Christian Ass’n, 273 P. 580, 206 
Cal. 115. 

Tex.—^Barnes v. Providence Sanitari- 
um, Civ.App., 229 S.W. 588, dis- 
missed for want of jurisdiction. 

06. U.S.—^Bodenheimer v. Confeder- 
ate Memorial Ass'n, C.C.A.Va., 68 
P.2d 507, affirming, D.C., 5 F.Supp. 
526, certiorari denied 54 S.Ct. 643, 
292 U.S. 629, 78 L.Ed. 1483—Ett- 
linger v. Trustees of Randolph- 
Macon College, C.C.A.Va., 31 F.2d 
869. 

Ariz.—Southern Methodist Hospital 
and Sanatorium of Tucson v. Wil- 
son, 46 P.2d 118, 45 Ariz. 507. 

Conn.—Boardman v. Burlingame, 197 
A. 761, 123 Conn. 646. 

Kan.—^Davin v. Kansas Medical Mis- 
sionary & Benevolent Ass'n, 172 P. 
1002, 103 Kan. 48. 

Ky. — Emery v. Jewish Hospital 
Ass’n, 236 S.W. 577, 193 Ky. 400. 

Mass.—Roosen v. Peter Bent Brig¬ 
ham Hospital, 126 N.E. 392, 235 
Mass. 66, 14 A.L.R. 563, 

N.J.—^Kolb V. Monmouth Memorial 
Hospital, 182 A. 822, 116 N.J.Law 
118—^Boekkel v. Orange Memorial 
Hospital, 158 A. 832, 108 N.J.Law 
453, affirmed 166 A. 146, 110 N.J. 
Law 509—^D’Amato v. Orange Me¬ 
morial Hospital, 127 A. 340, 101 N. 
J.Law 61—Daniels v. Rahway Hos¬ 
pital, 160 A. 644, 10 N.J.Misc. 586. 

Ohio.—Lakeside Hospital v. Kovar, 2 
N.E.2d 857, 131 Ohio St. 333. 

S.C.—^Vermillion v. Woman's College 
of Due West, 88 S.E. 649, 104 S. 
C. 197. 

Va.—^Weston*s Adm’x v. Hospital of 
St. Vincent of Paul, 107 S.E. 786, 
131 Va. 587, 23 A.L.R. 907. 

W.Va.—Roberts v. Ohio Valley Gen¬ 
eral Hospital, 127 S.E. 318, 98 W. 
Va. 476, 42 A.L.R. 968. 

11 C.J. p 374 note 95, p 375 note 97. 

Another statement of rule 
‘Trinciple is that, in organized so- 
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fund theory,”®7 is that trust funds created for char- 
itable purposes should not be diverted therefrom to 
pay damages arising from torts of servants.^^ A 
third ground of exemption, known as that of *^im- 
plied waiver/^^9 proceeds on the theory that, where 
one accepts the benefit of a public charity, he ex- 
empts by implied contract the benefactor from lia- 
bility for the negligence of the servants in admin- 
istering the charity, at least where the benefactor 
has used due care in the selection of those serv- 
ants.70 Ali three of these grounds have been held 
to be based on sound logic by cases not expressly 
adopting any one, nor all of them.*^! Where the 
exemption of a charitable institution as regards in¬ 
juries sustained by a recipient of the charity could 
have been based on more than one of the foregoing 
grounds, a judicial declaration of the precise ground 


on which ndnliability was based has been deniedJ^ 
There are cases wherein the trust fund doctrine has 
been criticized,^^ and in that line of decisions which 
exempts charitable institutions from liability for 
negligence of persons engaged to perform nonad- 
ministrative functions, both the waiver doctrine^^ 
and the trust fund doctrine'^5 j^^ve apparently been 
discarded, the courts in such cases taking the view 
that in analogy to the general rule which exempts 
a contractee from liability for injuries to third per¬ 
sons resulting from the negligence of independent 
contractors, see the C.J.S. title Master and Serv¬ 
ant § 584, also 39 C.J. p 1324 note 11, and the C.J.S. 
title Negligence § 92, also 45 C.J. p 880 note 60, 
a charitable institution ought not to be liable for the 
torts of persons while performing the duties of a 
nonadministrative agent of such institution.^® 


ciety, the rights of the individual 
must, in some instances, be subordl- 
nated to the public good. It is bet- 
ter for the individual to suffer injury 
without compensation than for the 
public to be deprived of the benefit 
of the charit 3 ^”—^Vermillion v. Wo- 
man's College of Due West, 88 S.E, 
649, 650, 104 S.C. 197. 

of total exemption is, per- 
haps, without exception, based upon 
grounds of public policy.”—^Vermll- 
iion V. Woman’s College of Due 
West, supra. 

67. Ariz.—Southern Methodist Hos- 
pital and Sanatoriuin of Tucson v. 
Wilson, 46 P.2d 118, 123, 45 Ariz. 
507. 

Md.—^Loeffler v, Trustees of Shep- 
pard & Enoch Pratt Hospital, 100 
A. 301, 303, 130 Md. 265, D.RA. 
1917D 967. 

68. Colo.—St. Mary’s Academy of 
Sisters of Loretto of City of Den- 
ver V. Solomon, 238 P. 22, 77 Colo. 
463, 42 A.L.R. 964, followed in 23$ 
P. 25, 77 Colo. 474. 

Ga.—Butler v. Berry School, ,109 S. 

E. 544, 27 Ca.App. 560. 

Kan.—Davin v. Kansas Medical Mis- 
sionary & Benevolent Ass'n, 172 
P. 1002, 103 Kan. 48. 

La.—^Bougon v. Volunteers of Amer¬ 
ica. App., 151 So. 797. 

Md.—Doefiler v. Trustees of Shep- 
pard & Enoch Pratt Hospital, 100 
A. 301, 130 Md. 265, L.R.A.1917D 
967. 

Mass.—Beverly Hospital v. Early, 
197 N.E. 641, 100 A.L.R. 1338— 
Kidd V. Massachusetts Homeopath- 
ic Hospital, 130 N.E. 55, 237 Mass. 
500—Roosen v. Peter Bent Brig- 
ham Hospital, 126 N.E. 392, 235 
Mass. 66, 14 A.L.R. 563. 

Mo.—^Eads V. Young Women’s Chris- 
tian Ass’n, 29 S.W.2d 701, 325 .Mo. 
577—Nicholas v. Evangelical Dea- 
coness Home and Hospital, 219 S. 
W. 643, 281 Mo. 182. 


Or.—0’Neill v. Odd Fellows Home of 
Oregon, 174 P. 148, 89 Or. 382. 

Pa.—^Enders v. Dauphin County Poor 
Directors, 44 Pa.Co. 643. 

Tenn.—McLeod v. St. Thomas Hos¬ 
pital, 95 S.W.2d 917, 170 Tenn. 423 
—Lincoln Memorial University v. 
Sutton, 43 S.W.2d 195, 163 Tenn. 
298—Love v. Nashville Agricul- 
tural and Normal Institute, 24*3 S. 
W, 304, 146 Tenn. 550, 23 A.L.R. 
887—Knox Co. Tuberculosis Sani- 
tarium v. Moss, 5 Tenn.App. 589. 

11 C.J. p 376 note 6. 

<‘Idea is that tolerance of such lia- 
bilities might eventuate in the de- 
struction of the charity and discour- 
age donors to the detriment of the 
public welfare.”—^Lincoln Memorial 
University v. Sutton, 43 S.W.2d 195, 
196, 163 Tenn. 298. 

69. Ariz.—Southern Methodist Hos¬ 
pital and Sanatorium of Tucson v. 
Wilson, 46 P.2d 118, 123, 45 Ariz. 
507. 

70. Cal.—^Bardinelli v. Church of all 
Nations, Methodist Episcopal, 
App., 73 P.2d 1264—England v. 
Hospital of the Good Samaritan, 
61 P.2d 48. 16 Cal.App.2d 640— 
Stonaker v. Big Sisters Hospital, 
2 P.2d 520, 116 CaLApp. 375. 

Va,—^Weston’s Adm'x v. Hospital of 
St. Vincent of Paul, 107 S.E. 785, 
131 Va. 587, 23 A,L.R. 907. 

11 C.J. p 376 note 8. 

71. Ky.—^Averhack v. T. M. C. A. of 
Covington, 61 S.W.2d 1066, 250 Ky. 
34—Williams' Adm’x v. Church 
Home for Females and Infirmary 
for Sick. 3 S.W.2d 753, 223 Ky. 365. 

72. Cal.—Shane v. Hospital of the 
Good Samaritan, 37 P.2d 1066, 2 
Cal.App.2d 334. 

73. Minn.—Geiger v. Simpson Meth¬ 
odis t-Episcopal Church, 219 N.W. 
463, 174 Minn. 389. 

More specifically 

(1) In opposition to this doctrine 

546 


it has been pointed out that the 
same principle, logically extended, 
would exempt such bodies from lia¬ 
bility for any tort of a servant, 
whereas, at least in some jurisdic¬ 
tione, there are various torts for 
which all employers are held respon- 
sible, even though they are engaged 
in public charity.—Tucker v. Mobile 
Infirmary Assoc., 68 So. 4, 191 Ala. 
572, L.R.A.1916D 1167—11 C.J. p 376 
note 7. 

(2) In a case, declaring charitable 
institutions to be liable for torts in 
the same manner as other corpora¬ 
tione and individual s, it was said 
that the trust fund theory “bas been 
so weakened and limited by the de¬ 
cisions that it is not likely to here- 
after have practical application or 
iml)ortance.” — Geiger v. Simpson 
Methodist-Episcopal Church, 219 N. 
W. 463, 466, 174 Minn. 389. 

74. N.Y, — Hamburger v. Corneli 
University, 148 N.E, 539, 543, 240 
N.Y. 328, 42 A.L.R. 955, affirming 
199 N.Y.S. 369, 204 App.Div. 664— 
Phillips V. Buffalo General Hospi¬ 
tal. 146 N.E. 199, 239 N.Y. 189— 
Mills V. Society of New York Hos¬ 
pital, 274 N.Y.S. 233, 242 App.Div. 
245, affirmed 1 N.E.2d 346, 270 N. 
Y. 594—Stearns v. Association of 
Bar of City of New York, 276 N.Y. 
S. 390, 154 Misc. 71. 

75. N.Y. — Hamburger v. Corneli 
University, 148 N.E. 539, 240 N. 
Y. 328, 42 A.L.R. 955, affirming 199 
N.Y.S. 369, 204 App.Div. 664—Hor- 
dern v. Salvation Army, 92 N.E. 
626, 199 N.Y. 233, 32 L.R.A.,N.S., 
62, 139 Am,S.R. 889—Stearns v. 
Association of Bar of City of New 
York. 276 N.Y.S, 390, 154 Misc. 71. 

7ew N.Y. — Hamburger v. Corneli 
University, 148 N.E. 539, 240 N.Y. 
328, 42 A.L.R. 955—Schloendorf v. 
Society of New York Hospital, 105 
N.E. 92, 211 N.Y. 125. 
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In some instances charitable institutions have 
been exonerated from liability for the negligence of 
their officers, trustees, and servants because they 
were agencies of the government p^j.. 

ticular case a charitable institutiones claim of ex- 
emption for injury to a recipient of its charity, on 
the ground that the institution was acting as an 
agency of the state was deniedJ^ 

Nondelegable duties. There are tort cases against 
charities which do not come within the foregoing 
classifications and discussion at all, cases where the 
duty owed is one specifically cast on defendant by 
law, and therefore incapable of being evaded or 
escaped by being delegated to any servant.Lia¬ 
bility in such cases does not rest on the rule of re¬ 
spondeat superior, but on the narrower one that the 
duty is one for defendant to perform itself, and in- 


to which the question of the negligence of servants 
does not enter.^O In jurisdictions, however, where 
the charitable Corporation is wholly exempt from 
liability for torts, as on the trust fund theory, con- 
sidered hereafter in this secti on, it has been deemed 
immaterial whether the tort is that of the Corpo¬ 
ration itself in selecting its servants or that of su¬ 
perior officers and agents, or that of its sefvants,^! 
and this notwithstanding the person injured is a 
beneficiary of the institutiones charitable service.82 
On the other hand^ in many decisions the courts 
have limited the exemption of a charitable institu¬ 
tion for the negligence of its servants and agents 
to cases where there has been no negligence in the 
selection or retention of such persons,^^ particu- 
larly as regards injuries to recipients of the insti¬ 
tutiones charity.S^ Under this view a charitable in- 


77 ^ XJ.S.—Lyle v. National Home for 
Disabled Volunteer Soldiers, C.C. 
Tenn., 170 F. 842. 

11 C.J. P 376 note 6. 

7a Ind.—Old Polks* and Orphan 
Children’s Home of Church of 
Brethren of Middle Dist. of In- 
diana, v. Roberts, 171 N.E. 10, 91 
Ind. 533. 

fividence of iuspection. 

Bvidence that state board inspect- 
ed the institution’s engine room and 
made no objection, and no recom- 
mendation for changre prior to in- 
mate’s injury by engine was held to 
be properly excluded.—Old Polks* 
and Orphan Children’s Home of 
Church of Brethren of Middle Dist. 
of Indiana v. Roberts, supra. 

7». ‘ N.Y. — Hamburger v. Corneli 
University, 148 N.E. 539, 240 N.Y. 
328, 42 A.L.R. 955, affirming 199 
N.Y.S. 369, 204 App.Div. 664—Sha- 
piro V. Jewish Board of Guardians, 
300 N.Y.S. 556, 165 Misc. 681, af- 
firmed 2 N.Y.S.2d 629. 

11 C.J. p 376 note 9, 

SO. N.Y.—Shapiro v. Jewish Board 
of Guardians, 300 N.Y.S. 656, 166 
Misc. 681, affirmed 2 N.Y.S.2d 629. 
11 C.J. p 376 note 10. 

81. Colo.—St. Mary»s Academy of 
Sisters of Loretto of City of Den- 
ver V. Solomon, 238 P. 22, 77 Colo. 
463, 42 A.L.R. 964, followed in 238 
P. 25, 77 Colo. 474. 

Mass.—Poley v. Wesson Memorial 
Hospital, 141 N.E. 113, 246 Mass. 
363—Roosen v. Pe ter Bent Brig- 
ham Hospital, 126 N.E. 392, 235 
Mass. 66, 14 A.L.R. 563. 

11 C.J. p 377 note 11. 

Attempted distinctio», considered 
(1) The attempt to distinguish be- 
tween' the liability of A charitable 
institution for negligence in select¬ 
ing its servants and exemption for 
the negligence of servants has been 
described as, an “ lllogical compro- 


mise between two irreconcilable 
principies’—^i. e. between liability 
and exemption.’*—St. Mary’s Acade¬ 
my of Sisters of Loretto of City of 
Denver v. Solomon, 238 P. 22, 24, 77 
Colo. 463, 42 A.L.R. 964, followed in 
238 P. 25, 77 Colo. 474. 

(2) ’‘What difference can it make 
whether the tort is that of the Cor¬ 
poration itself or its superior offi¬ 
cers and agents, or that of its serv¬ 
ants? Liability for the one would 
as effectually embarrass or sweep 
away the charity as the other. It 
would therefore be illogical to admit 
liability for the one and deny it for 
the other.”—^Vermillion v. Woman’s 
College of Due West. 88 S.E. 649, 650, 
104 S.C. 197. 

82. U.S.—^Bodenheimer v. Confeder- 
ate Memorial Ass’n, C.C.A.Va., 68 
P,2d 507, affirming, D.C., 6 P.Supp. 
526, certiorari denied 54 S.Ct. 643, 
292 U.S. 629, 78 L.Ed. 1483—Ett- 
linger v. Trustees of Randolph- 
Macon College, C.C.A.Va., 31 P.2d 
869. 

Mass.—Roosen v. Peter Bent Brig- 
ham Hospital, 126 N.E. 392, 235 
Mass. 66, 14 A.L.R. 563. 

Conditio» of premises 

“As afEects, this exemption, it 
makes no difference that the negli¬ 
gence relied on relates to the condi- 
tion of the premises maintained by 
the charity.”—^Bodenheimer v. Con- 
federate Memorial Ass’n, C.C.A.Va., 
68 F.2d 507, 509, affirming, D.C., 6 P. 
Supp. 526, certiorari denied 54 S.Ct. 
643, 292 U.S. 629, 78 L.Ed. 1483. 

IMCaseiun visitor 

U.S. — Bodenheimer v. Confederate 
Memorial Ass’n, supra. 

Student 

U.g.—^Ettlinger v. Trustees of Ran- 
dolph-Macon College, C.C.A.Va., 31 
F.2d 869. 

83. Ariz.—Southern Methodist Hos- 
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pital and Sanatorium of Tucson v. 
Wilson. 46 P.2d 118, 45 Ariz. 507. 
Cal.—^Bardinelli v. Church of All Na- 
tions, Methodist Episcopal, App., 
73 .P.2d 1264. 

Ga,—^Jackson v. Atlanta Goodwill In¬ 
dustries, 167 S.E. 702, 46 Ga.App. 
425, certiorari denied 54 S.Ct. 63, 
290 U.S. 626, 78 L.Ed. 545—Butler 
V. Berry School, 109 S.E. 544, 27 
Ga.App. 560. 

Ind.—Old Folks' and Orphan Chil- 
dren’s Home v. Roberts, 149 N.E. 
188, 83 Ind.App. 546. 

La.—^Thibodaux v, Sisters of Charity 
of The Incarnate Word, 123 So. 
466, 11 La.App. 423. 

11 C.J. p 375 note 97. 

Statute not ahrogating rule 

Act subjecting nontrading corpora¬ 
tione to the same liabilities as busl- 
ness corporations has been held not 
to abrogate general rule exempting 
charitable institutions from liability 
for injuries through servants’ negli¬ 
gence. — ^'hibodaux v. Sisters of 
Charity of The Incarnate Word, 123 
So. 466, 11 La.App. 423. 

84. Ariz.—Southern Methodist Hos¬ 
pital and Sanatorium of Tucson v. 
Wilson, 46 P.2d 118, 45 Ariz. 507. 
Cal.—^Bardinelli v. Church of All Na- 
tions, Methodist Episcopal, App., 
73 P.2d 1264. 

Ga.—^Butler v. Berry School, 109 S.B. 

544, 27 Ga.App. 560. 

Ind.—Old Folks’ and Orphan Chil- 
dren’s Home v. Roberts, 149 N.B. 
188, 83 Ind.App. 546. 

Statute for protectio» of lahorers 
A statute requiring the adoption 
of means to protect laborers from 
dangerous machinery, is not applica- 
ble so as to protect inmates of a 
charitable institution. — Old Polks* 
and Orphan Children’s Home v. Rob¬ 
erts, supra. 

Child falling from fire escape 

A charity which maintained boys* 
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stitution may be regarded as under a nondelegable 
duty of care and diligence to select competent em- 
ployees,S5 and may be liable to a recipient of the 
institutiones Services for injuries resulting from the 
negligence of the institution in selecting the serv- 
ants whose negligence caused the injury in ques- 
tion.^® 

Relation io charity of person injured. In juris- 
dictions where the exemption of charitable institu- 
tions for the negligence of their agents or servants 
is held to be complete, the relation of the injured 
person to the particular institution is immaterial.^7 
Also, under that line of authority which grants ex¬ 
emption to charitable institutions only from the neg¬ 


ligence of persons properly selected to perform non- 
admihistrative functions, that an injured person 
happens to be a beneficiary of an institutiones char¬ 
itable Service has been held to have no application 
to a case wherein the negligence complained of is 
that of a mere servant or employee.^S Qn the oth- 
er hand, in jurisdictions Mrhere charitable institu¬ 
tions are not entirely immune from liability for the 
negligence or torts of their agents and servants, it 
is usually held that, in the absence of negligence 
on the part of a charitable institution in their se- 
lection, it is not liable for their negligence or torts 
when the injured person is a recipient of the insti¬ 
tutiones charitable service.^^ Since the acceptance 


Club for needy children and selected 
its employees with due care was not 
liable for death of six year old boy 
who feli off fire escape on outside of 
Club building.—^Bardinelli v. Church 
of AU Nations, Methodist Episcopal, 
Cal.App., 73 P.2d 1264. 

85. N.T. •— Hamburger v. Corneli 
TJniversity, 148 N.E. 539, 240 N.Y. 
328, 42 A.L.R. 955, affirming 199 N. 
T.S. 369, 204 App.Div. 664, 

Bnrden of proof 

(1) Party asserting incompetent 
selection of instructors or employees 
has the burden of establishingr that 
fact.—Hamburgrer v. Corneli Univer- 
sity, supra. 

(2) In a particular case this bur¬ 
den was held not to be sustained by 
a student suing a charitable univf.r- 
sity on the theory that it was negli- 
gent in the selection of employees to 
handle Chemical suppiies which ex- 
ploded injuring such student.—Ham- 
burger v. Corneli TJniversity, supra. 

80. Ind.—Old Folks’ and Orphan 
Children’s Home of Church of 
Brethren of Middle Dist, of In- 
diana v. Roberts, 171 N.E. 10, 91 
Ind. 533. 

N.Y.—Goodman v. Brooklyn Hebrew 
Orphan Asylum, 165 N.T.S. 949, 178 
App.Div. 682. 

Betaining incompetent manager 
Evidence in action against charita¬ 
ble Corporation by minor inmate for 
injuries was held to warrant flnding 
that Corporation was negligent in re- 
taining incompetent manager.—Old 
Polks’ and Orphan Children’s Home 
of Church of Brethren of Middle 
Dist. of Indiana v. Roberts, 171 N.E. 
10, 91 Ind.App. 633. 

87. S.C. — Vermillion v. Woman^s 
College of Due West. 88 S.E. 649, 
104 S.C. 197. 

Wis.—Bachman v. Young Women's 
Christian Ass'n, 191 N.W. 761, 179 
Wis. 178, 30 A.L.R. 448. 

88. N.Y.—Sheehan v. North Country 
Community Hospital, 7 N.E.2d 28, 
273 N.Y. 163, 109 A.L.R. 1197. af- 


firming 289 N.Y.S. 756, 248 App. 
Div. 632. 

89. U.S.—Higgons v. Pratt Insti¬ 
tute, C.C.A.N.Y., 45 P.2d 698—Ett- 
linger v. Trustees of Randolph- 
Macon College, C.C.A.Va., 31 F.2d 
869—^Deming Ladies Hospital Ass’n 
V. Price, C.C.A.N.M., 276 F. 668— 
Paterlini v. Memorial Hospital 
Ass’n of Monogahela City, Pa., 247 
F. 639, 160 C.C.A. 49, affirming, D. 
C., 241 F. 429, and certiorari denied 
38 S.Ct 334, 246 U.S. 665, 62 L. 
Bd. 929. 

Ariz.—Southern Methodist Hospital 
and Sanatorium of Tucson v. Wil- 
son, 46 P.2d 118, 45 Ariz. 507. 

Cal.—Bardinelli v. Church of Ali Na- 
tions^ Methodist Episcopal, App., 
73 P.2d 1264—^Young v. Boy Scouts 
of America, 51 P.2d 191, 9 Cal.App. 
2d 760. 

Conn.—^Boardman v. Burlingame, 197 
A. 761, 123 Conn. 646—Cashman v. 
Meriden Hospital, 169 A. 916, 117 
Conn. 585. 

Ind.—St. Vincenfs Hospital v. Stine, 
144 N.E. 537, 195 Ind. 350, 33 A.L. 
R. 1361—Old Folks’ and Orphan 
Children’s Home v. Roberts, 149 N. 
E. 188, 83 Ind.App. 546. 

Ky.—^Averback v. Y. M. C. A. of Cov- 
ington, 61 S.W.2d 1066, 250 Ky. 34 
—Williams’ Adm’x v. Church 
Home for Pemales and Infirmary 
for Sick, 3 S.W.2d 753, 223 Ky. 355, 
62 A.L.R. 721. 

La.—Thibodaux v. Sisters of Charity 
of The Incarnate Word, 123 So. 
466, 11 La.App. 423. 

Mass.—Glaser v. Congregation Kehil- 
lath Israel, 161 N.E. 619, 263 Mass. 
435—^Kidd v. Massachusetts Ho- 
.meopathic Hospital, 130 N.E. 55, 
237 Mass. 500—Conklin v. John 
Jloward Industrial Home, 112 N.E. 
606, 224 Mass. 222. 

Mich.—Bruce v. Henry, Ford Hospi¬ 
tal, 236 N.W. 813, 254 Mich. 394. 

Nev.—Bruce v. Young Men’s Chris¬ 
tian Ass’n, 277 P. 798, 51 Nev. 3'72, 

Ohio.—Walsh v. Sisters of Charity 
of St. Vincenfs Hospital, 191 N.E. 
791, 47 Ohio App. 228. 

548 


Va.—^Weston*s Adm’x v. Hospital of 
St. Vincent of Paul, 107 S.E. 785, 
131 Va. 587, 23 A.L.R. 907. 

Wash.—Thurston County Chapter, 
American Nat. Red Cross v. De¬ 
partment of Labor & Industries, 7 
P.2d 577, 166 Wash. 488—Susman 
V. Young Men^s Christian Ass’n of 
Seattle, 172 P. 554, 101 Wash. 487. 
Wis. — Waldman v. Young Men’s 
Christian Ass’n of Janesville, 277 
N.W. 632. 

11 C.J. p 375 note 98. 

Agreement on rule bnt not on rea- 
sons 

While the courts are in practical 
agreement in stating and applying 
the text rule, there is a diversity of 
opinion as to the reasons therefor. 
U.S.—^Ettlinger v. Trustees of Ran- 
dolph-Macon College, C.C.A.Va., 31 
P.2d 869, 872. 

Conn.—Cashman v. Meriden Hospi¬ 
tal, 169 A. 915, 117 Conn. 585. ’ 

'^False and frandolent representa- 
tions” 

The making of “false and fraudu- 
lent representations” whereby a ben¬ 
eficiary of a charitable institution 
was induced to remain therein was 
held to fall within the meaning of 
the words “negligence or torts” in 
the text statement of the rule.— 
Boardm^n v. Burlingame, 197 A. 761, 
123 Conn. 646. 

Safety of instrumentalities and place 

(1) The rule requiring a mas ter to 
furnish his servant with reasonably 
safe instrumentalities wherewith, 
and places wherein, to do his work, 
see the C.J.S. title Master and Serv¬ 
ant § 201, also 39 C.J. page 308 note 
13, does not apply to a charity so as 
to impose any such duty toward a 
recipient of its charity.—Higgons v. 
Pratt Institute, C.C.A.N.Y., 45 P.2d 
698. 

(2) A sojcalled “Safe place stat¬ 
ute” requiring public buildings to be 
kept safe has been held to be ap- 
plicable to a charitable Corporation, 
as respects one attending church 
luncheon, injured on unlighted stair- 
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of payment from some of its beneficiaries does not 
alter the status of a Corporation or association oth- 
erwise classed as charitable, see infra § 2, the rule 
that a charity is not liable for the negligence of its 
agents or employees is applicable in cases where 
the person injured is one who has paid for the Serv¬ 
ices rendered by the charity.^<^ 

In jurisdictions which favor the view that char¬ 
itable institutions are entirely exempt from liabil- 


ity for their torts, it is held that such institutions 
are not liable for injuries sustained by their em- 
ployees^l or third persons.92 Qn the other hand, 
where the view prevails that a charity may, under 
some circumstances, be liable for injuries resulting 
from the negligence of its agents or employees, a 
charity may be liable for injury to an employee^^ 
or a third person,94 particularly when he is a com¬ 
plete stranger.^5 


^ay.—Wilson v. Evangelical Luth- 
eran Church of Reformation of Mil- 
waukee, 230 N.W. 708, 202 Wis. 111. 

(3) However, in action against a 
boys’ charitable organization for in¬ 
juries sustained by boy beneficiary 
when an improvised diving board in 
organization^s swimming pool struck 
boy as another swimmer jumped off 
board, it was held that the premises 
involved did not constitute a "place 
of employment," within safe place 
statute, so as to place statutory lia- 
bility on the organization.—Waldman 
V. Toung Men*s Christian Ass’n of 
Janesville, Wis., 277 N.W. 632. 

Violation of ordinance 
A municipal ordinance, regulating 
operation of elevators, imposes no 
liability against charitable institu¬ 
tions, otherwise exempt, under the 
text rule, for injury resulting from 
violation of such ordinance, in the 
absence of such express or implied 
intent in such ordinance.—Susman v. 
Young Men’s Christian Ass’n of Seat- 
tle, 172 P. 554, 101 Wash. 487. 

Znvitee attending religions Service 
Public charitable Corporation, 
chartered to maintain public wor- 
ship, is not liable for injuries to in- 
vitee attending Services free in its 
church or tsmple.—Glaser v. Congre- 
gation Kehillath Israel, 161 N.E. 619, 
263 Mass. 435. 

90. U.S.—Bodenheimer v. Confeder- 
ate Memorial Ass’n, C.C.A.Va., 68 
F.2d 507, afflrming, D.C., 5 F.Supp. 
526, certiorari denied 54 S.Ct. 643, 
292 U.S. 6^, 78 L.Ed. 1483—Hig- 
gohs V. Pratt Institute, C.C.A.N.Y., 
45 F.2d 698—^Ettlinger v. Trustees 
of Randolph-Macon College, C.C.A. 
Va., 31 F.2d 869—Deming Ladies 
Hospital Ass'n v. Price, C.C.A.N.M., 
276 P, 668. 

Conn.—Boardman v. Burlingame, 197 
A. 761, 123 Conn. 646. 

Ga.—Butler v. Berry School, 109 S.E. 

544, 27 Ga.App. 560. 

Ind.—St. Vincenfs Hospital v. Stine, 
144 N.E. 537, 195 Ind. 350, 33 A. 
L.R. 1361. 

N.Y.—Barr v. Brooklyn Children’s 
Aid Soc., 190 N.Y.S. 296. 

Va.—Weston^s Adm’x v. Hospital of 
St. Vincent of Paul, 107 S.E. 785, 
131 Va. 587, 23 A.L.R. 907. 

Wis. — Waldman v. Toung Men’s 


Christian Ass'n of Janes^rille, 277 
N.W. 632. 

Stndent 

U.S.—Higgons V. Pratt Institute, C. 
C.A.N.Y.. 45 P.2d 698—Ettlinger v. 
Trustees of Randolph-Macon Col¬ 
lege, C.C.A.Va.. 31 F.2d 869. 

Ga.—^Butler v. Berry School, 109 S.E. 

544, 27 Ga.App. 560. 

Visitor to museum 
Confederate Memorial Association, 
incorporated to erect and maintain 
memorial institute and to collect and 
preserve historical material and data 
relating to 'Southern Confederacy, be- 
ing charitable institution, was held 
not liable for injuries sustained by 
pay visitor through fall on alleged 
defective sidewalk on premises.— 
Bodenheimer v. Confederate Memori¬ 
al Ass’n, C.C.A.Va., 68 F.2d 507, af- 
firming, D.C., 5 F.Supp. 526, certio¬ 
rari denied 54 S.Ct. 643, 292 U.S. 629, 
78 L.Ed. 1483. 

91. N.C.—Cowans v. North Carolina 
Baptist Hospitals, 147 S.E. 672, 
197 N.C. 41. 

11 C.J. p 375 note 99. 

92. Ga.—JTackson v. Atlanta Good- 
will Industries, 167 S.E. 702, 46 Ga. 
App. 425, certiorari denied 54 S.Ct. 
63, 290 U.S. 625, 28 L.Ed. 545. 

Kan.—Webb v. Vought, 275 P. 170, 
127 Kan. 799. 

Mass.—Foley v. Wesson Memorial 
Hospital, 141 N.E. 113, 246 Mass. 
363. 

Mo.—^Eads v. Young Women's Chris¬ 
tian Ass’n, 29 S.W.2d 701, 325 Mo. 
677. 

CollisioxL with motor vehicle of char¬ 
ity 

Ga.—Jackson v. Atlanta Goodwill In-! 
dustries, 167 S.E. 702, 46 Ga.App. i 
425, certiorari denied 54 S.Ct. 63, 
290 U.S. 625, 28 L.Ed. 545. 

Kan.—Webb v. Vought, 275 P. 170, 
127 Kan. 799. 

93. Mass.—^Reavey v. Guild of St. 
Agnes, .187 N.E. 557, 284 Mass. 300 
—Zoulalian v. New England Sana- 
torium & Benevolent Ass’n, 119 N. 
B. 68*6, 230 Mass. 102, L.R.A.i918P 
185. 

Or.—0’Neill v. Odd Pellows Home of 
Oregon, 174 P. 148, 89 Or. 382. 
Employee engaged is paiutisg bnild- 
iug 

Mass.—Reavey v. Guild of St. Agnes, 
187 N.E. 657, 284 Mass. 300. 
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Dedaratios issafSLciest 
Mass.—Reavey v. Guild of St. Agnes, 
supra. 

94. Ala.—^Alabama Baptist Hospital 
Board v. Carter, 145 So. 443, 226 
Ala. 109. 

Conn.—Cohen v. General , Hospital 
Soc. of Connecticut, 154 A. 435, 
438, 113 Conn. 188, citing Corpus 
Juris. 

La.—Unser v. Baptist Rescue Mis- 
sion, App., 157 So. 298—^Bougon v. 
Volunteers of America, App., 151 
So. 797. 

N.J. — Simmons v. Wiley M. B. 
Church, 170 A. 237, 112 N.J.Law 
129—Daniels v. Rahway Hospital, 
160 A. 644, 10 N.J.Misc. 585. 

N.Y.—Gollob V. Congregation Ohel 
Moishe Chevra Tehilim, 196 N.Y.S. 
617, 119 Misc. 346—Van Ingen v. 
Jewish Hospital of Brooklyn, 164 
N.Y.S. 832, 99 Misc. 655. 

Ohio.—Sisters of Charity of Cincin¬ 
nati V. Duvelius, 173 N.E. 737, 123 
Ohio St. 52, afRrming Duvelius v. 
Sisters of Charity of Cincinnati, 
174 N.E. 256, 37 Ohio App. 171. 

11 C.J. p 375 note 1. 

Corpus Juris is cited with approv- 
al in holding a coOperative fire insur- 
ance association liable for tort in 
Mortimer v. Parmer's Mut. Pire & 
Lightning Ins. Assn., 249 N.W. 405, 
407, 217 lowa 1246. 
luvitee 

Conn.—Cohen v. General Hospital 
Soc. of Connecticut, 154 A, 436, 
113 Conn. 188. 

Neb.—^Wright v. Salvation Army, 249 
N.W. 549, 125 Neb. 216. 

95. N.J.—^Daniels v. Rahway Hos¬ 
pital, 160 A. 644, 10 N.J.Misc. 585. 

N.Y.—^Van Ingen v. Jewish Hospital 
of Brooklyn, 164 N.Y.S. 832, 99 
Misc. 655. 

Auother statemeut of rule 

"No one no matter how humane 
his purpose, should be premitted to 
set up and operate the machinery 
of his charitable organization with 
impunity to injure by negligence 
those unconcerned 'in and unrelated 
to that which the donor brought into 
being or supports in operation.”— 
Daniels v. Rahway Hospital, 160 A. 
644, 10 N.J.Misc. 585. 

Pedestrian struck hy motortruck 
La.—Bougon v. Volunteers of Amer¬ 
ica, App., 161 So. 797. 
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Nature of acts to which exemption extends. 
While, under the view that a charity is exempt from 
liability for negligence, it is not liable for such neg- 
ligence while engaged in functions within its cor¬ 
porate powers and calculated to accomplish its pur- 
poses,S6 the exemption of a charitable institution 
from liability for torts is not ordinarily regarded as 
extending to torts arising in the course of work 
not in connection with the charity,and, more 
particularly, to activities beyond its corporate pow- 
ers.^^ The exemption of a charitable institution 
from liability cannot properly be claimed by an as- 
sociation or Corporation which is not actually such 
an institution.^9 

Faci of Insurance. The fact that a charitable 


organization has procured indemnity or liability in- 
surance will not impose liability on it for the torts 
of its agents where it would not otherwise be lia- 
ble.i 

Maintenance of nmsance. A charitable institu¬ 
tion, even when not suable at law, is subject to an 
injunction against the continuance of a nuisance,^ 
and is liable for damages which may be allowed as 
additional relief.9 

b. Hospitals 

A charitable hospital is, according to some authori- 
ties, completely exempt from liability for tort, according 
to other authorities it is liable to the same extent as oth- 
er persons, while the third rule is that, while not com¬ 
pletely exempt from liability, it fs exempt from liability 


&8. Mass.—Reavey v. Guild of St. 

Agnes. 187 N.B. 557. 284 Mass. 300. 
Another stateanent of mle 

*‘A charitable Corporation is not 
liable for negligence in the course of 
activities within its corporate pow¬ 
ers carried on to accomplish directly 
its charitable purposes.”—^Reavey v. 
Guild of St. Agnes, supra. 

Incldental revenne 

The text rule has been held ap¬ 
plicabis, notwithstanding the activity 
in question Incidentally yields rev- 
enue.—Reavey v. Guild of St. Agnes, 
supra. 

RaintiiLg huilding 

Mass,—Reavey v. Guild of St. Agnes, 
supra. 

97. Hawaii, — Luhi v. Honolulu 
Lodge No. 1, Modern Order of 
Phoenix, 31 Hawaii 740. 

Miss.—Rhodes v. Millsaps College, 
176 So. 253. 

Tenn.—Lincoln Memorial University 
.V. Sutton, 43 S.W.2d 195, 163 Tenn. 
298—Gamble v. Vanderbilt Univer¬ 
sity, 200 S.W. 510, 138 Tenn. 616, 
L.R.A.1918C 875. 

11 C.J. p 375 note 2. 

Operatiou of automohile 
Charitable Corporation is liable as 
any other for servanfs negligent op- 
eration of automobile for its own 
purpose In City.—^Phoenix Assur. Co., 
Limited, of London v. Salvatlon 
Army, 256 P. 1106, 83 CaLApp. 455. 

Sasiness operated for proflt 

(1) A charitable institution is not 
exempt from liability for torts aris¬ 
ing out of its enterprizes operated 
for proflt, 

Mass.—McKay v. Morgan Memorial 
Co-Op. Industries and Stores, 172 
N.B. 68. 272 Mass. 121. 

Tenn.—Lincoln Memorial University 
V. Sutton, 43 S.W.2d 195, 163 Tenn. 
298. 

(2) This is so, notwithstanding 
the business is within the corporate 
powers of the charitable Corporation 
in question and the proceeds of such 


business are applied wholly to char¬ 
itable purposes.—McKay v. Morgan 
Memorial Co-Op. Industries and 
Stores, supra 

(3) Accordingly, to extent of in¬ 
come from its office building, operat¬ 
ed largely for proflt and separately 
from rest of its educational piant, 
although occupied in part by its law 
school library, a university, although 
a charitable institution, was liable to 
widow of tenant for his death in ele¬ 
vator accident.—Gamble v. Vander¬ 
bilt University, 200 S.W. 510, 138 
Tenn. 616, L.R.A.1918C 875. 

(4) A charitable educational insti¬ 
tution was not exempt from liability 
for Injuries to its employee sustain- 
ed during construction of a water 
reservoir where three quarters of the 
water supplied was distributed for 
proflt to the public,—^Lincoln Memo¬ 
rial University v. Sutton, supra. 

98. Miss,—Rhodes v. Millsaps Col¬ 
lege, 176 So. 253. 

Corpus Turis is quoted with ap- 
proval with reference to the liability 
of a beneflcial association in Mc- 
Millen v. Summunduwot Lodge No. 3, 

I. O. O. F., 54 P.2d 985, 988, 143 Kan. 
502. 

Beveuue devoted to charity 

That the revenue derived frOm 
such activity is devoted to the char¬ 
itable purposes of the institution, 
does not alter the text rule.—^Rhodes 
v. Millsaps College, Miss., 176 So. 
253. 

liiability same as other corporatious 
An incorporated college, given no 
speciflc power by its charter to op¬ 
erate building subsequently donated 
to it or business not connected with 
its charity, is subject to general law 
as to such operation and herfce lia¬ 
ble for injuries resuiting therefrom. 
—Rhodes v. Millsaps College, supra. 

99. Ala.—Supreme Lodge of World, 
Loyal Order of Moose v. Kenny, 73 
So. 519, 198 Ala. 332, L.R.A.1917C 
469, certiorari denied 37 S.Ct. 650, 
244 U.S. 652, 61 L.Ed. 1372. 
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Mass.—Hali v. College of Physicians 
and Surgeons, 149 N.B. 675, 254 
Mass. 95. 

N.Y.—Barr v. Brooklyn Children’s 
Aid Soc., 190 N.Y.S. 296. 

Tenn.—Tri-State Pair v. Rowton, 204 
S.W. 761, 140 Tenn. 304, L.R.A. 
1918F 657. 

Wash. — Susman v. Young Men’s 
Christian Ass’n of Seattle, 172 P. 
554, 101 Wash. 487. 

11 C.J. p 376 note 3. 

Farm school 

N.Y.—Barr v. Brooklyn Children’s 
Aid Soc., 190 N.Y.S. 296. 

Home maintaiued by lodge 
Ala.—Supreme Lodge of World, Loy¬ 
al Order of Moose, v. Kenny, 73 
So. 619, 198 Ala. 332, L.R.A.1917C 
469, certiorari denied 37 S.Ct. 650, 
244 U.S. 652, 61 L.Ed. 1372. 

1. Ky.—^Williams' Adm'x v. Church 
Home for Feniales and Infirmary 
for Sick, 3 S.W.2d 763, 223 Ky. 
355, 62 A.L.R. 721. 

Mass.—McKay v. Morgan Memorial 
Co-Op. Industries and Stores, 172 
N.B. 68, 272 Mass. 121—Enman v. 
Trustees of Boston University, 170 
N.E. 43, 270 Mass. 299. 

Wash. — Susman v. Young Men’s 
Christian Ass'n of Seattle, 172 P. 
654, 101 Wash. 487. 

ZiiabUity iusurauce policy properly 
excluded 

Mass.—^Bnman v. Trustees of Boston 
University, 170 N.B. 43. 270 Mass. 
299. 

2. Tenn.—^Love v. Nashville Agri- 
cultural and Normal Institute, 243 
S.W. 304, 310, 146 Tenn. 550, 23 
A.L.R. 887. 

46 C.J. p 749 note 29. 

Hot precluded by trust fuud doctrine 
“No Principal involved in the trust 
fund doctrine can justify the contin- 
ued maintenance by a charitable Cor¬ 
poration of a nuisance working in- 
jury to another’s property.’'—Love v. 
Nashville Agricultural and Normal 
Institute, supra. 

3. Tenn.—^Love v. Nashville Agri- 



14 C.J.S. 


GSABITIE8 


§ 75 


for the acts of Its agents or employees performing non- 
adminlstratlve functions. These views are varied to 
some extent by the status of the person Injured as a 
patient, employee, or stranger and by the deiegable char¬ 
acter of the duty on the negllgence of which liabiiity 
is predicated. 

As in the case of charities generally, which have 
been considered in the preceding subdivision of this 
section, there is a divergence of opinion as to the 
liabiiity of a charitable hospital for the torts or neg- 
ligence of its agents or employees. According to 
one view a total exemption exists according to a 
contrary view the hospital is liable for the torts of 
its agents and employees to the same extent as 
would be any person under similar circumstances 
the third view is that, while a charitable hospital 
is not completely exempt from tort liabiiity,® it is 
not liable for the torts or negligende of persons who 
have been procured by it to perform nonadministra- 
tive functions where the injury in question occurs 


during the performance of such functions.*^ 

A hospital claiming to be exempt from liabiiity 
for tort as a charitable institution has the burden 
of establishing-the elements of that defense.® 

Nondelegable diities. A charitable hospital may 
be liable for its own neglect of duty, as distinguish- 
ed from the negligence of its servants.® For ex- 
ample, it may be liable for its failure to exercise 
due care in the selection of physicians, nurses, at- 
tendants, or other agents or employees whose acts 
resuit in the injuries complained ofA® On the oth¬ 
er hand, under the doctrine of complete exeniption, 
it has been held that the hospital is not liable merely 
because of such negligence,nor is it rendered lia¬ 
ble by a death statute imposing liabiiity for death 
occasioned by negligence while engaged in busi- 
ness.^2 In order that liabiiity may be predicated 
on negligence in the selection of agents or em- 


cultural and Normal Institute, su¬ 
pra. 

4. Ky.—^Emery v. Jewish Hospital 
Ass’n, 236 S.W. 577, 193 Ky. 400. 

Mass.—Foley v. Wesson Memorial 
Hospital, 141 N.B. 113, 246 Mass. 
363. 

ChUd labor statute 
The rule stated in the text was not 
changed by a statutory provision 
making it unlawful to employ one 
under sixteen years to operate an 
elevator.—^Emery v, Jewish Hospital 
Ass’n, 236 S.W. 677, 193 Ky. 400. 

Depletiou of trust fund 
Where it appeared that the neces- 
sary effect of satisfying a judgment 
rendered against a charitable hos¬ 
pital would be to deplete its trust 
funds, it was held that an action 
to recover such judgment could not 
be maintained.—^Brown v. St. Luke’s 
Hospital Ass’n, 274 P. 740, 85 Colo. 
167. 

5. Minn.—^Mulliner v. Evangelischer 
Diakonniessenverein of Minnesota 
Dist. of German Evangelical Synod 
of North America, 175 N.W. 699, 
144 Minn. 392. 

11 C.J. p 377 note 13. 

e. Ohio.—Sisters of Charity of Cin¬ 
cinnati v. Duvelius, 173 N.E. 737, 
123 Ohio St. 62, afflrming Duvelius 
V. Sisters of Charity of Cincinnati, 
174 N.B. 256, 37 Ohio App. 171. 

7. N.T.—^Phillips v. BufCalo General 
Hospital, 146 N.E. 199, 239 N.T. 
188, affirming 202 N.T.S. 572, 207 
App.Div. 640—Schloendorf v. So- 
ciety of New York Hospital, 105 
N.E. 92, 211 N.T. 125—Bush v. 
Board of Managers of Binghamton 
City Hospital, 297 N.T.S. 991, 251 
App.Div. 601—^Mills v. Society of 
New York Hospital, 274 N.T.S. 233, 
242 App.Div. 245, affirmed 1 N.E. 


2d 346, 270 N.T. 594—Meshel v. 
Crotona Park Sanitarium, 276 N.T. 
S. 989, 154 Misc. 221—Wilson v. 
New York Homeopathic Medical 
College and Flower Hospital, 204 
N.T.S. 176, 122 Misc. 452. 

8. Cal.—^Baker v. Board of Trustees 
of Leland Stanford Junior Univer- 
sity, 23 P.2d 1071, 133 Cal.App. 243 
—^Inderbitzen v. Lane Hospital, 12 
P.2d 744* 124 Cal.App. 462, hearing 
denied 13 P.2d 905, 124 CaLApp. 
462. 

Ky.—^Pikeville Methodist Hospital v. 

Donahoo, 299 S.W. 169, 221 Ky. 538. 
La.—Thibodaux v. Sisters of Charity 
of The Incarnate Word, 123 So. 
466, 11 La,App. 423. 

Tex.—Barnes v. Providence Sanitari¬ 
um, Civ.App., 229 S.W. 688, dis- 
missed for want of jurisdiction. 
Utah.—Sessions v, Thomas Dee Me¬ 
morial Hospital Ass’n, 51 P.2d 229, 
89 Utah 222. 

W.Va.—^Roberts v. Ohio Valley Gen¬ 
eral Hospital, 127 S.E. 318, 98 W. 
Va. 476, 42 A.L.R. 968. 

Name uot dispeusliLg with proof 
That institution is denominated 
“hospital,” “sanitarium,” “orphans' 
horne,” or “memorial institution or 
association” does not, in suit for 
negligence of its employees, when its 
charitable character is attacked, dis¬ 
pense with necessity of proof of its 
character and operations.—Sessions 
V. Thomas Dee Memorial Hospital 
Ass’n, 51 P.2d 229, 89 Utah 222. 

9. Ohio.—Taylor v. Flower Deacon- 
ess Home & Hospital, 135 N.E. 287, 
104 Ohio St. 61, 23 A.L.R. 900. 

11 C.J. p 378 note 22. 

10. N.T.—^Fontanella v. New York 
Cent. R. Co., 174 N.T.S. 637, 186 
App.Div. 588, affirmed 126 N.E. 907, 
228 N.T. 546. 


Ohio.—Taylor v. Flower Deaconess 
Home and Hospital, 135 N.E. 287, 
104 Ohio St. 61, 23 A.L.R. 900, 
Va.—^Norfolk Protestant Hospital v. 

Plunkett, 173 S.E. 363, 162 Va. 151. 
Wash.—Tribble v. Missionary Sisters 
of the Sacred Heart, 242 P. 372, 
137 Wash. 326. 

W.Va.—Roberts v. Ohio Valley Gen¬ 
eral Hospital, 127 S.E. 318, 98 W. 
Va. 476, 42 A.D.R. 968. 

Affirmative showln.gr essentlal 

(1) Where the hospitars negli¬ 
gence in selecting an incompetent 
nurse is relied on as a basis for the 
imposition of liabiiity, it must af- 
ftrmatively appear that the injury in 
question was caused by such negli¬ 
gence rather than. the individual negr 
ligence of the nurse. 

lowa.—Mikota v. Sisters of Mercy, 
168 N.W. 219,* 183 lowa 1378. 
Wash.—Bise v. St. Luke's Hospital, 
43 P.2d 4, 181 Wash. 269. 

(2) But it has been held that the 
defense of due care in the selection 
of an employee whose act caused the 
injury in question may be available 
on proper proof thereof, notwith- 
standing a failure to prove such 
care.—^Ritchie v. Long Beach Com- 
munity Hospital Ass’n, 34 P.2d 771, 
139 CaLApp. 688. 

11. Mass.—^Foley v. Wesson Memo¬ 
rial Hospital, 141 N.E. 113, 246 
Mass. 363—^Kidd v. Massachusetts 
Homeopathic Hospital, 130 N.E. 65, 
237 Mass. 500—Roosen v. Peter 
Bent Brigham Hospital, 126 N.E. 
392, 236 Mass. 66, 14 A.L.R, 563. 
Wis.—Schumacher v. Evangelical 
Deaconess Soc. of Wisconsin, 260 
N.W. 476, 218 Wis. 169. 

19. Mass.—^Roosen v. Peter Bent 
Brigham Hospital, 126 N.E. 392, 
236 Mass. 66, 14 A,L.R. 563. 
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ployees, such negligence must have actually exist- 
ed.^^ The question is one of fact/^ and the neg¬ 
ligence must be pleaded and proved by the person 
seeking to enforce liability.^^ 

Injuries to patients. As a general rule, in the 


absence of negligence in selecting or retaining in 
its Service physicians, nurses, attendants, or other 
agents or employees, a charitable hospital is not lia- 
ble for their torts or negligence resulting in the in- 
jury of a patient of the hospital.^® Under the rule 


Administration of corrosive suW- 
mate for Spsom salts 
Mass.—Roosen v. Peter Bent Brig- 
ham Hospital, supra. 

13. Cal,—^England v. Hospital of the 
Good Samaritan, 61 P.2d 48, 16 Cal. 
App.2d 48. 

Ga.—Georgia Baptist Hospital v. 

Smith, 139 S.B. 101, 37 Ga.App. 92. 
11 C.J. p 377 note 16. 

14. Cal.—^England v. Hospital of the 
Good Samaritan, 61 P.2d 48, 16 
Cal.App.2d 640. 

N.Y.—Klein v. New York Eye & Ear 
Infirmary, 201 N.Y.S. 218, 210 App. 
Div. 770, affirmed 206 N.Y.S. 923, 
210 App.Div. 770, and 206 N.Y.S. 
924, 210 App.Div. 770. 

Ohio.—^Duvelius v. Sisters of Charity 
of Cincinnati, 174 N.E, 256, 37 Ohio 
App. 171, aflEirmed Sisters of Char¬ 
ity of Cincinnati v. Duvelius, 173 
N.E. 737, 123 Ohio St. 52. 

Wash.—Tribble v. Missionary Sisters 
of the Sacred Heart, 242 P. 372, 
137 Wash. 320. 

Evideuce sufficient 
To support recovery by pay pa¬ 
tient against hospital primarily char¬ 
itable for negligence of ansesthetist. 
—Georgia Baptist Hospital v, Smith, 
139 S.E. 101, 37 Ga.App. 92. 

15. Ariz.—Southern Methodist Hos¬ 
pital and Sanatorium of Tucson v. 
Wilson, 77 P.2d 458. 

Ohio.—Lakeside Hospital v. Kovar, 
2 N.E.2d 857, 131 Ohio St. 333. 
Knowledsre of previous negligence 
Where hospital employed only 
grraduate and licensed nurses author- 
-ized by state to practice their pro- 
fession, the presumption arising 
from doctrine of res ipsa loquitur, 
that hospital did not use due care in 
selection of nurse who negligently 
applied hot-water bottle to infant, 
was destroyed, and recovery from 
hospital on ground that it employed 
xiegligent nurse could be had only 
on affirmative proof showing that 
the hospital had knowledge of the 
previous negligence of the nurse and 
notwithstanding such knowledge 
continued her employment.—South¬ 
ern Methodist Hospital and Sana¬ 
torium of Tucson V. Wilson, Ariz., 
77 P.2d 458. 

Svidence sufficient to sustain find- 
ing that charitable hospital was neg- 
ligent in selection and retention of 
nurse.—^Norfolk Protestant, Hospital 
V. Plunkett, 173 S.E. 363, 162 Va. 
151. 

Evidence insufficient 

(1) Student nurse's negligence, 
causing injury to charitable hospi- ] 


taPs patient, in leaving hot water 
bottle in bed prepared for patient 
after operation.— Bise v. St. Luke’s 
Hospital, 43 P.2d 4, 181 Wash. 269. 

(2) That three weeks prior to time 
infant was burned by negligent ex- 
posure to hot-water bottle in hospi¬ 
tal another baby was burned in a 
somewhat similar manner, and that 
a certain nurse named in the evi¬ 
dence assisted in the case of the 
other infant, was held not to es- 
tablish that the hospital did not use 
care in her selection and retention.r— 
Southern Methodist Hospital and 
Sanatorium of Tucson v. Wilson, 
Ariz,, 77 P.2d 458. 

(3) Mere proof that operating 
room nurses were negligent, which 
resulted in burning of patienfs leg, 
was insufficient to prove negligence 
on part of charitable hospital in 
failure to prescribe proper rules of 
government or in selection or reten¬ 
tion of offending nurses.—Steele v. 
St, Joseph^s Hospital, Tex.Civ.App., 
60 S.W.2d 1083, error refused. 

16. TT.S.—^Paterlini v. Memorial Hos¬ 
pital Ass’n of Monongahela City, 
D.C.Pa., 2,41 P. 429, affirmed 247 P. 
639, 160 C.C.A. 49, certiorari denied 
38 S.Ct. 334, 246 U.S. 665, 62 L.Ed. 
929. 

Ariz.^Southern Methodist Hospital 
and Sanatorium of Tucson v. Wil¬ 
son, 77 P.2d 458—Southern Metho¬ 
dist Hospital and Sanatorium of 
Tucson V. Wilson, 46 P.2d 118, 45 
Ariz. 507. 

Cal.—^Armstrong v. Wallace, 47 P.2d 
740, 8 Cal.App.2d 429—Shane v. 
Hospital of the Good Samaritan, 
37 P.2d 1066, 2 Cal.App.2d 334— 
Hallinan v. Prindle, App., 62 P.2d 
1075—Ritchie v, Dong Beach Com- 
munity Hospital Ass’n, 34 P.2d 
771, 139 Cal.App. 688—Stonaker v. 
Big Sisters Hospital, 2 P.2d 520, 
116 CaLApp. 375—Burdell v. St. 

1 Duke’s Hospital, 173 P. 1008, 37 
I Cal.App. 310. 

Conn,—^Boardman v. Burlingame, 197 
A. 761, 123 Conn. 646—Cashman v. 
Meriden Hospital, 169 A. 915, 117 
Conn. 585. 

111.—Mater v. Silver Cross Hospital, 
2 N.E.2d 138, 285 Ill.App. 437— 
Olander v. Johnson, 258 Ill.App. 
89—Marabia v. Mary Thompson 
Hospital of Chicago for Women 
and Children, 224 Ill.App. 367, re- 
versed on other grounds 140 N.E. 
836, 309 111. 147. 

Ind.—St, Yincenfs Hospital v. Stine, 
144 N.E. 537, 195 Ind. 350, 33 A.L. 
R. 1361. 


Kan.—Ratlifte v. Wesley Hospital 
and Nurses’ Training School, 10 
P.2d 859, 135 Kan. 306—-Da,vin v. 
Kansas Medical, Missionary & 
Benevolent Ass’n, 172 P, 1002, 103 
Kan. 48. 

La.—Messina v. Societe Prancaise De 
Bienfaissance Et D’Assistance Mu- 
tuelle De La Nouvelle Orleans, 
App., 170 So. 801—Jordan v. Touro 
Infirmary. App., 123 So. 726—Thi- 
' bodaux V. Sisters of Charity of 
The Incarnate Word, 123 So. 466, 
11 La.App. 423—Foye v. St. Fran¬ 
cis Sanitarium & Training School 
for Nurses, 2 La.App. 305. 

Mich.—Greatrex v. Evangelical Dea- 
coness Hospital, 246 N.W. 137, 261 
Mich. 327, 86 A.L.R. 487—Bruce v. 
Henry Ford Hospital, 236 N.W. 
813, 254 Mich. 394. 

Miss.—Mississippi Baptist Hospital 

V. Moore, 126 So. 465, 156 Miss. 
676, 67 A.L.R. 1106. 

Mo.—^Nicholas v. Evangelical Dea- 
coness Home and Hospital, 219 S. 

W. 643, 281 Mo. 182—Roberts v. 
Kirksville College of Osteopathy & 
Surgery, App., 16 S.W.2d 625. 

Neb.—Sdbilia v, Paxton Memorial 
Hospital, 238 N.W. 751, 121 Neb. 
860. 

N.J.—^Boeckel v. Orange Memorial 
Hospital, 158 A. 832, 108 N.J.Law 
453, affirmed 166 A. 146, 110 N.J. 
Law 509—D'Amato v. Orange Me¬ 
morial Hospital, 127 A. 340, 101 N. 
J.Law 61. 

Ohio.—Lakeside Hospital v. Kovar, 2 
N.E.2d 857, 131 Ohio St. 333—City 
Hospital of Akron v. Lewis, 192 
N.E. 140, 47 Ohio App. 465—Walsh 
V. Sisters of Charity of St. Vin- 
cenfs Hospital, 191 N.E. 791, 47 
Ohio App. 228—Duvelius v. Sisters 
of Charity of Cincinnati, 174 N.E. 
256, 37 Ohio App. 171, affirmed 
Sisters of Charity of Cincinnati v. 
Duvelius, 1*73 N.E. 737, 123 Ohio 
St. 52. 

Tenn.—^Wallwork v. City of Nash- 
ville, 251 S.W. 775, 777, 147 Tenn. 
681, quoting Corpus Juris—Knox 
Co. Tuberculosis Sanitarium v. 
Moss, 5 Tenn.App. 589. 

Tex.—Steele v. St. Joseph’s Hospital, 
Civ.App., 60 S.W.2d 1083, error re¬ 
fused—Enell V. Baptist Hospital, 
'Civ.App., 45 S.W.2d 395, error re¬ 
fused—Baylor University v. Boyd, 
Civ.App., 18 S.W.2d 700—Barnes v. 
Providence Sanitarium, Civ.App., 
229 S.W. 588, dismissed for want 
of jurisdiction. 

Utah.—Sessions v. Thomas Dee Me¬ 
morial Hospital Ass’n, 51 P.2d 229, 

1 89 Utah 222. 
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of complete exemption of charitable institutions for 
their torts, it is not material that the injured per- 
son happens to be a patient^^ Under the narrower 
rule of exemption from liability which limits that 
exemption to torts committed by persons engaged 
to perform nonadministrative functions, in-the ab- 
sence of negligence in the selection of third persons 
which a charitable hospital has undertaken merely 
to supply for the purpose of healing, it is not liable 
for their torts resulting in injury to patients of the 
hospital,and under this rule it has been held ex- 
empt from liability for the torts of physicians and 


surgeons,i9 and of nurses and others properly en- 
gaged in the function of nursing,^^ but it is not 
exempt from liability for personal injuries caused 
by the negligence of one acting as a mere servant 
or employee.2l Exemption from liability cannot, 
according to cases adhering to these rules, be based 
on the ground that in serving the community the 
hospital is performing a governmental function .22 
The mere fact that a person who is injured by the 
tort or negligence of the hospital or its agents or 
employees is a pay patient is not regarded as af- 
fecting the right of the hospital to exemption, 


Ya.— Weston’s Adm’x v. Hospital of 
St. Vincent of Paul, 107 S.E. 785, 
131 Va. 587, 23 A.L.R. 907. 

Wash.—Bise v. St. Liuke’s Hospital, 
43 P.2d 4, 181 Wash. 269—Magnu- 
son V. Swedish Hospital, 169 P. 
828. 99 Wash. 399.* 

Wis.—Morrison v. Henke, 160 N.W. 
173, 165 Wis. 166. 

Y/^yo.—Bishop Randall Hospital v. 
Hartley, 160 P. 385, 24 Wyo. 408, 
Ann.Cas.l918E 1172. 

11 C.J. P 377 note 14. 

far the most genexaXLy accept- 
ed theory, and that which is sup- 
ported by the great weight of au- 
thority throughout the States, is that 
a charitable hospital should not be 
held liable for the negligence of em¬ 
ployees when reasonable care has' 
been used in their selection and re- 
tention.”—Roberts v. Ohio Valley 
General Hospital, 127 S.E. 318, 98 W. 
Va. 476, 42 A.L.R. 968. 

Beasous irreeoncilable 

“While the conclusions are in ac- 
cord, the reasons advanced for the 
conclusions are irreconcilable.”— 
Shane v. Hospital of the Good Sama- 
ritan, Cal.App., 37 P.2d 1066, 1067. 

Contractual Incapacity of patient 
A charitable hospitars exemption 
from liability for injuries to patient 
was not affected by the fact that 
the patient was a new-born baby, 
who could not enter into a contract, 
since the father, in the selection of 
the hospital for birth of the baby, 
assumed the risk in the baby's be- 
half.—Weston’s Adm’x v. Hospital of 
St. Vincent of Paul, 107 S.E. 785, 131 
Va. 587, 23 A.L.R. 907. 

Bemedy against negligent indlvidual 

(1) Remedy of patient injured by 
negligence of physician or others em- 
ployed by charitable hospital which 
exercised due care in their selection 
is against person causing injury.— 
Mississippi Baptist Hospital v. 
Moore, 126 So. 465, 156 Miss. 676, 67 
A.L.R. 1106. 

(2) The negligence of such indi- 
vidual must, however, be alleged by 
the person bringing suit.—Wallwork 
V. City of Nashville, 251 S.W. 775, 
147 Tenn. 681. 


Bvidence insufficient 

To go to jury on question whether 
a disease from which an infant died 
after it left a hospital was contract- 
ed while it was there.—Mater v. 
Silver Cross Hospital, 2 N.E.2d 138, 
i286 111.App. 437. 

17. Mass.—Kidd v. MasssCchusetts 
Homeopathic Hospital, 130 N.E. 
55, 237 Mass. 500—^Roosen v. Peter 
Bent Brigham Hospital, 126 N.E. 
392, 235 Mass. 66, 14 A.L.R. 563. 

18. N.Y.—Phillips v. Buffalo Gen¬ 
eral Hospital, 146 N.E. 199, 239 N. 
T. 188, affirming 202 N.T.S. 572, 
207 App.Div. 640—Schloendorff v. 
Society of New York Hospital, 105 
N.E. 92, 211 N.Y. 125—Bush v. 
Board of Managers of Binghamton 
City Hospital, 297 N.Y.S. 991, 251 
App.Div. 601—Mills v. Society of 
New York Hospital, 274 N.Y.S. 233, 
242 App.Div. 245, afflrmed 1 N.E. 
2d 346, 270 N.Y. 594—Meshel v. 
Crotona Park Sanitarium, 276 N. 
Y.S. 989, 154 Misc. 221—Wilson v. 
New York Homeopathic Medical 
College and Flower Hospital, 204 
N.Y.S. 175, 122 Misc. 452. 

19. N.Y.—Schloendorff v. Society of 
New York Hospital, 105 N.E. 92, 
211 N.Y. 125—Bush v. Board of 
Managers of Binghamton City 
Hospital, 297 N.Y.S. 991, 251 App. 
Div. 601—Mills v. Society of New 
York Hospital, 274 N.Y.S. 233, 242 
App.Div. 245, affirmed 1 N.E.2d 346, 
270 N.Y. 594—Wilson v. New York 
Homeopathic Medical College & 
Flower Hospital, 204 N.Y.S. 175, 
122 Misc. 452. 

Another statement of mle 

“It is said that this relation is not 
one of master and servant, but that 
the physician occupies the position, 
^o to speeik, of an independent con¬ 
tractor, following a separate calling 
liable, of course, for his own wrongs 
to the patient whom he undertakes 
to serve, but involving the hospital 
in no ‘liability, if due care has been 
taken in his selection.”—Schloendorff 
V. Society of New York Hospital, 
105 N.E. 92, 93, 211 N.Y. 125. 

90, N.Y.—Phillips v. Buffalo Gener¬ 
al Hospital, 146 N.E, 199, 239 N.Y. 
188, affirming 202 N.Y.S. -572, 207 
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App.Div. 640—Bush v. Board of 
Managers of Binghamton City 
Hospital, 297 N.Y.S. 991, 251 App. 
Div. 601—Meshel v. Crotona Park 
Sanitarium, 276 N.Y.S. 989, 154 

Misc. 221—^Wilson v. New York 
Homeopathic Medical College & 
Flower Hospital, 204 N.Y.S. 175, 
122 Misc. 452. 

Orderly performing nurslng function 
N.Y.—Phillips V. Buffalo General 
Hospital, 146 N.E. 199, 239 N.Y. 
188, affirming 202 N.Y.S. 572, 207 
App.Div. 640. 

21. N.Y.—Sheehan v. North Country 
Community Hospital, 7 N.B.2d 28, 
273 N.Y. 163, 109 A.D.R. 1197, af¬ 
firming 289 N.Y.S. 756, 248 App. 
Div. 632—^Fontanella v. New York 
Cent. R. Co., 174 N.Y.S. 537, 186 
App.Div. 588, affirmed 126 N.E. 
907, 228 N.Y. 546—Van Ingen v. 
Jewish Hospital of Brooklyn, 169 
N.Y.S. 412, 182 App.Div. 10, afflrm- 
, ing 164 N.Y.S. 832, 99 Misc. 655, 
and affirmed 126 N.E. 924, 227 N.Y. 
665. 

Ambulance driver 

N.Y,—Sheehan v. North Country 
Community Hospital, 7 N.B.2d 28, 
273 N.Y. 163, 109 A.D.R. 1197, af¬ 
firming 289 N.Y.S. 756, 248 App. 
Div. 632. 

Belation to hospital not shown 
In action by plaintiff, who feli 
from stretcher while being carried 
down stairs in her horne to ambu¬ 
lance sent by defendant hospital, 
dismissing complaint on ground that 
defendant was not responsible be- 
cause charitable institution was held 
to be error, where evidence did not 
clearly show relationship between 
hospital and persons carrying 
stretcher.—McCormack v. Jewish 
Hospital of Brooklyn, 283 N.Y.S. 737, 
246 App.Div. 731. 

2i2l N.Y.—Sheehan v. North Coun¬ 
try Community Hospital, 7 N.E.2d 
28, 273 N.Y. 163, 109 A.L.R. 1197, 
affirming 289 N.Y.S. 756, 248 App. 
Div. 632—Bush v. Board pf Man¬ 
agers of Binghamton City Hospi¬ 
tal, 297 N.Y.S. 991, 251 App.Div. 
601. 

23. Ariz.—Southern Methodist Hos- 
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particularly where the amount paid is a contribu- 
tion not sufficient to pay more than the actual ex¬ 
pense of care,24 although there is authority to the 
contrary holding the hospital liable for their negli- 
gence to those who have paid it for its services.25 
It has also been held that a charitable hospital may 
be liable to pay patients to the extent that its in¬ 
come is derived from pay patients or other nonchar- 
itable sources.^^ 


In various cases, hospitals have been held free 
from liability for the negligence or tortious acts of 
its physicians, attendants, or servants toward in¬ 
sane patients.27 

Employees or third persons. Under the view un¬ 
der which a charitable institution may be liable for 
its torts, a hospital may be liable for torts to an em- 
ployee^s or a third person,29 and more particularly 
to a complete stranger.^O Under the rule of non- 


pital & Sanitarium of Tucson v. 
Wilson, 46 P.2d 118, 45 Ariz. 507. 
Cal.—^Armstrong v. Wallace, 47 P.2d 
740, 8 Cal.App.2d 429—Stonaker v. 
Biff Sisters Hospital, 2 P.2d 620, 
116 Cal.App. 375. 

Conn.—Boardman v. Burlingame, 197 
A. 761, 123 Conn. 646. 

Ill.^Hogan V. Chicago Lying-In 
Hospital & Dispensary, 166 N.E. 
461, 335 111. 42, afllrming 247 111. 
App. 331. 

Ind.—St. Vincent's Hospital v. Stine, 
144 N.E. 537. 195 Ind. 350, 83 A.L. 

R. 1361. 

lowa.—Mikota v. Sisters of Mercy, 
168 N.W. 219. 183 lowa 1378. 

Ky.—Cook V. John N. Norton Memo- 
rial Inflrmary. 202 S.W. 874, 180 
Ky. 331, L.R.A.1918E 647. 

La.—Messina v. Societe Francaise 
De Bienfaissance Et D’Assistance 
Mutuelle De La Nouvelle Orleans, 
App., 170 So. 801—Thibodaux v. 
Sisters of Charity of The Incar¬ 
nate Word, 123 So. 466, 11 La,App. 
423. 

Mass.—Beverly Hospital v. Early, 
197 N.E. 641, 100 A.L.R. 1338. 
Mich.—Downes v. Harper Hospital, 
60 N.W. 42, 101 Mich. 555, 45 Am. 

S. R. 427. 25 L..R.A. 602. 

Mo.—^Nicholas v. Evangelical Dea- 
coness Home and Hospital, 219 S. 
W. 643, 281 Mo. 182. 

N.J.—‘D’Amato v. Orange Memorial 
Hospital. 127 A. 340, lOl N.J.Law 
61. 

N.y. —^Phillips v. Buffalo General 
Hospital, 146 N.E. 199, 239 N.Y. 
188, affirming 202 N.Y.S. 572, 207 
App.Div. 640—Mills v. Society of 
New York Hospital, 274 N.Y.S. 238,. 
242 App.Div. 245, aflfirmed 1 N.E.2d‘ 
346, 270 N.Y. 594—^Meshel v, Cro¬ 
tona Park Sanitarium, 276 N.Y.S. 
989, 154 Misc. 221. 

Tenn.—^Wallwork v. City of Nash- 
ville, 251 S.W. 775, 147 Tenn. 681. 
Tex.—City of McAllen v. Gartman, 
Civ.App., 81 S.W.2d 147, affirmed, 
Com.App., Gartman v. City of Mc¬ 
Allen, 104 S,W.2d 879—Enell v. 
Baptist Hospital, Civ.App., 45 S. 
W.2d 395, error refused—Baylor 
University v. Boyd, Civ.App., 18 S. 
W.2d 700. 

Utah.—Sessions v. Thomas Dee 
Memorial Hospital Ass’n, 51 P.2d 
229, 89 Utah 222. 

Va.—^Weston’s Adm’x v. Hospital of 


St. Vincent of Paul, 107 S.E. 785, 
131 Va. 587, 23 A.L..R. 907. 

W.Va.—Roberts v. Ohio Valley Gen¬ 
eral Hospital, 127 S.E. 318, 319, 98 
W.Va. 476, 42 A.L.R. 968, quoting 
Corpus Juris. 

11 C.J. p 378 note 17. 

24. N.Y.—Wilson v. New York 
Homeopathic Medical College and 
Flower Hospital, 204 N.Y.S. 175, 
122 Misc. 452. 

25. Oki:—City of Pawhuska v. 

Black. 244 P. 1114, 117 Okl. 108— 
City of Shawnee v. Roush, 223 P. 
354, 101 Okl. 60. I 

11 C.J. p 378 note 16. 

26. Ga.—^Morton v. Savannah Hospi- 
. tal, 96 S.B. 887, 888, 148 Ga. 438, 

answers to certified questions con- 
formed to ^6 S.E. 888, 22 Ga.App. 
607, citing Corpus Juris—Robert- 
son V. Executive Committee of 
Baptist Convention, 190 S.E. 432, 
55 Ga.App. 469. 
f etitiou 

(1) Where pay patient in charity 
hospital is injured by the negligence 
of an employee, petition need not al¬ 
lege that the Corporation failed to 
exercise ordinary care in the selec- 
tion of its officers and employees or 
in retaining them to recover funds 
derived from pay patients. How- 
ever, in so far as.the petition seeks 
to recover or subject to judgment 
funds held by a charitable hospital 
in trust for charitable objects. it is 
essential that it be alleged that the 
hospital failed to exercise ordinary 
care in the selection of servants 
whose conduct caused the injury in 
question.—Morton v. Savannah Hos¬ 
pital, 96 S.E. 887, 148 Ga. 438, an¬ 
swers to certified questions conform- 
ed to 96 S.E. 888, 22 Ga.App. 607. 

(2) Pay patienfs petition for in¬ 
juries allegedly sustained through 
negligence of servants of defendant"s 
hospital in permitting patient, who 
was . in helpless condition, to fall 
from chair, stated cause of action, 
where alleging that defendanfs hos¬ 
pital was operated for pecuniary 
gain, notwithstanding petition did 
not restrict prayer for recovery to 
hospital income derived from pay 
patients.—^Robertson v. Executive 
Committee of Baptist Convention, 
190 S.E. 432, 55 Ga.App. 469. 

Evidence sufficient to authorlze re- 
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covery.—^Robertson v. Executive 

Committee of Baptist Convention, 

supra. 

27. Conn.—Boardman v. Burlingame, 
197 A. 761, 123 Conn. 646. 

N.Y.—Mills V. Society of New York 
Hospital, 274 N.Y.S. 233, 242 App. 
Div. 245, affirmed 1 N.E.2d 346, 270 
N.Y. 594. 

11 C.J. p 378 note 24. 

2a N.C.—Cowans v. North Carolina 
Baptist Hospitals, 147 S.E. 672, 
197 N.C. 41. 

Tex.—Hotel Dieu v. Armendarez, 
Com.App., 210 S.W. 518, affirming 
Hotel Dieu v. Armendariz, Civ. 
App., 167 S.W. 181. 

11 C.J. p 378 note 20. 

29. Ala.—Alabama Baptist Hospital 
Board v. Carter, 145 So. 443, 226 
Ala. 109. 

Conn,—Cohen v. General Hospital 
Soc. of Connecticut, 164 A. 435, 113 
Conn. 188. 

N.J.—^Kolb V. Monmouth Memorial 
Hospital, 182 A. 822, 116 N.J.Law 
118—^Daniels v. Rahway Hospital, 
160 A. 644, 10 N.J.Misc. 585. 

N.Y.—^Van Ingen v. Jewish Hospital ^ 
of Brooklyn, 164 N.Y.S. 832, 99 
Misc. 655. 

Ohio.—Sisters of Charity of Cincin¬ 
nati V. Duvelius, 173 N.E. 737, 123 
Ohio St. 52, affirming Duvelius v. 
Sisters of Charity of Cincinnati, 
174. N.E. 256, 37 Ohio App. 171. 

11 C.J. p 378 note 21. 

Znvitee 

Ala.—^Alabama Baptist Hospital 

Board v. Carter, 145 So. 443, 226 
Ala. 109. 

Conn.—Cohen v. General Hospital 
Soc. of Connecticut, 154 A. 435, 113 

i Conn. 188. 

Neb.—^Marble v. Nicholas Senn Hos¬ 
pital Ass'n of Omaha, 167 N.W. 
208, 102 Neb. 843. 

N.J.—^Kolb V. Monmouth Memorial 
Hospital, 182 A. 822. 116 N.J.Law 
118. 

Ohio.—^Duvelius v. Sisters of Char¬ 
ity of Cincinnati, 174 N.E. 256, 37 
Ohio App. 171, affirmed Sisters of 
Charity of Cincinnati v. Duvelius, 
173 N.E. 737, 123 Ohio St. 52. 

Tenn.—McLeod v. St. Thomas Hos¬ 
pital, 95 S.W.2d 917, 170 Tenn. 423. 

30. N.J.—^Daniels v. Rahway Hospi¬ 
tals, 160 A. 644, 10 N.J.Misc. 585. 

N.Y.—^Van Ingen v. Jewish Hospital 
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liability, the hospital has been held not liable for 
its negligence as to employees^i or third persons.^^ 
The rule that the hospital is exempt from liability 
for the torts of persons provided for the perform- 
ance of nonadministrative functions has been held 
not to affect its liability to strangers or persons oth- 
er than patients for the torts of its employees com- 
mitted within the scope of their employinent.33 The 
question of whether the person injured was or was 
not a pay patient does not enter into the question 
of the liability of the hospital to a third person.34 

Railroad and like hospitals. Railroad and other 
corporations or associations formed and maintained 
by them, having in their regular employ physicians 
and surgeons whose duty to those corporations re¬ 
quires them to care for the sick and injured among 
the corporations' employees, are not liable to those 
employees for the malpractice or negligence of such 
physicians and surgeons, when there has been no 
negligence in selecting them.35 This view is based 
on the assumption that the railroad company or the 

of Brooklyn, 164 N.T.S. 832, 99 
Misc. 655. 

AutomoMle passeugrev 
Charitable hospital was held to he 
liable for ambulance driver*s neg¬ 
ligence in colliding with automobile 
and causing injury to complete 
stranger having no beneficial rela- 
tion to hospital. 

N.J.—^Daniels v. Rahway Hospital, 

160 A. 644, 10 N.J.Misc. 585. 

N.T.—^Van Ingen v. Jewish Hospital 
of Brooklyn, 164 N.Y.S. 832, 99 
Misc. 655. 

31. Ky.—^Emery v. Jewish Hospital 
Ass’n, 236 S.W. 577, 580, 193 Ky. 

400. 

32. 111.—Simon v, Pelouze, 263 111. 

App. 177. 

Md.—Loeffler v. Trustees of Shep- 
pard & Enoch Pratt Hospital, 100 
A. 301, 130 Md. 265, L.R.A.1917D 
967. 

Mass.—^Foley v. Wesson Memorial 
Hospital, 141 N.E. 113, 246 Mass. 

363. 

N.J.—Boeckel v. Orange Memorial 
Hospital, 158 A. 832, 108 N.J.Law 
453, affirmed 166 A. 146, 110 N.J. 

Law 509. 

Piremau 

Fireman injured through defective 
condition of fire escape attached to 
realty of charitable hospital Corpo¬ 
ration was not permitted to recover 
damages against Corporation for his 
injuries.-^Loeffler v. Trustees of 
Sheppard & Enoch Pratt Hospital, 

100 A. 301, 130 Md. 265, L.R.A.1917D 
967. 

Persons visiting patient 
111.—Simon v. Pelouze, 263 111.App. 

177. 

N.J.—^Boeckel v. Orange Memorial 


association maintained under its direction does not 
derive any pecuniary profit or gain from the con- 
duct of the institution. If such is the case, a dif¬ 
ferent Standard of responsibility is established.33 
Where a railroad required its employees to pay a 
fixed sum at regular specified intervals toward a 
hospital controlled by the railroad, it was held not 
to be exempt, as a charitable institution, for injuries 
to such employees resulting from the negligence of 
the hospital attendants, agents, or employees, and 
this notwithstanding the absence of any showing 
whether or not the railroad company derives a profit 
from the arrangement.37 A railroad may, of 
course, be liable for injuries resulting to an injured 
workman resulting from the negligence of the rail- 
road’s own employee, in the selection of whom the 
railroad has been negligent.33 

Noncharitable institution. A hospital which is 
not in fact a charitable institution is not exempt 
from liability under rules applicable to charitable 
hospitals alone.3® 

bility, if any, of hospital to plaintifC 
who was injured while paying visit 
to her husband.—McLeod v. St. 
Thomas Hospital, supra. 

35. Kan.—^Nicholson v. Atchison, 
Topeka & Santa P4 Hospital Ass'n, 
155 P. 920, 97 Kan. 480, L.R.A. 
1916D 1029. 

11 C.J. p 378 note 18. 

3®. Mo.—^Phillips V. St. Louis, etc., 
R. Co., 111 S.W. 109, 211 Mo. 419, 
124 Am.S.R. 786, 17 L.R.A.,N.S., 
1167, 14 Ann.Cas. 742. 

11 C.J. p 378 note 19. 

37. Cal.—^Bowman v. Southern Pac. 

Co., 204 P. 403, 55 Cal.App. 734. 

11 C.J. p 378 note 19 [a]. 

N.T.—^Fontanella v. New York 
Cent. R. Co., 174 N.Y.S. 537, 186 
App.Div.’ 588, affirmed 126 N.E. 
907, 228 N.Y. 546. 

Providing emergency treatment 
Railroad, whose station master 
was negligent in failing to provide 
prompt emergency treatment for an 
employee, whose leg had been broken, 
was not exempted from liability on 
ground that, in maintaining its own 
emergency hospital, it was operating 
a charity.—^Fontanella v. New York 
Cent. R. Co., 174 N.Y.S. 637, 186 App. 
Div. 588, affirmed 126 N.E. 907, 228 
N.Y. 546. 

39. Cal.—Stewart v. California Med- 
ical Missionary & Benevolent Ass'n, 
176 P. 46. 48, 178 Cal. 418, citing 
Corpus Juris—Balcer v. Board of 
Trustees of Leland Stanford Ju¬ 
nior University, 23 P.2d 1071, 133 
Cal.App. 243. 

Neb.—Malcolm v. Evangelical Luth- 
eran Hospital Ass’n of York, Sew- 
ard, Hamilton and Other Counties, 
185 N.W. 330, 107 Neb. 101. 


Hospital, 158 A. 832, 108 N.J.Law 
453, affirmed 166 A. 146, 110 N.J. 
Law 509. 

33. N.Y.—Grawunder v. Beth Israel 
Hospital Ass’n, 272 N.Y.S. 171, 
242 App.Div. 66, affirmed 195 N.E. 
221, 266 N.Y. 605—Van Ingen v. 
Jewish Hospital of Brooklyn, 169 
N.Y.S. 412, 182 App.Div. 10, affirm- 
ing 164 N.Y.S. 832, 97 Misc. 655, 
and affirmed 126 N.E. 924, 227 N.Y. 
665. 

Private automobile passeuger 
Where a passenger in a private 
automobile was injured in a collision 
with a charitable hospital ambulance 
as a resuit of the ambulance driv- 
er’s negligence, the hospital was 
held not to be exempt from liability. 
—^Van Ingen v. Jewish Hospital of 
Brooklyn, 169 N.Y.S. 412, 182 App. 
Div. 10, affirming 164 N.Y.S. 832, 99 
Misc. 655, and affirmed 126 N.E. 924, 
227 N.Y. 665. 

XTurse leaviug hospital 
Nurse who, having accompanied 
patienfs mother to hospital, was 
leaving when injured because of old, 
worn, defective, and slippery condi¬ 
tion of linoleum in corridor, properly 
recovered against hospital, which 
claimed exemption merely as char¬ 
itable Corporation.—^Johnsen v. Stat- 
en Island Hospital, 283 N.Y.S. 664, 
246 App.Div. 638, affirmed 2 N.E.2d 
674, 271 N.Y. 519. 

34. Tenn.—McLeod v. St. Thomas 
Hospital, 95 S.W.2d 917, 170 Tenn. 
423. 

Injury to invitee 

Fact that husband of plaintiff su- 
ing hospital for injuries was paying 
patient in hospital and not recipient 
of charity, was held not to affect lia- 
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Fact of Insurance. Where a charitable hospital 
is not otherwise liable for the torts of its agents or 
employees, it is not rendered liable by the fact that 
it has procured insurance against such liability.^® 

Unlawful possession of body. Under a statute 
imposing liability on any person, association, or 
company having possession of a dead body, a char¬ 
itable hospital may be liable for the acts'of its 
agents or employees in .retaining possession of a 
dead body.^i 

§ 76. Dissolution 

Charitable corporations and associations are sub- 
ject to dissolution under particular circumstances. 

As in the «case of other corporations see the C 
J.S. title Corporations §§ 1656, 1663, also 14 A CJ. 
p 1104 note 60, p 1107 note 98, a charitable Corpo¬ 
ration may be dissolved by forfeiture of its fran- 
chise for nonuser or misuser>2 For example, 
where there has been a misuser, or a nonuser, in 
regard to matters which are of the essence of the 
contract between the Corporation and the state, and 


the acts or omissions complained of have been re- 
peated and willful, they may constitute a just 
ground of forfeiture.'*^ However, a franchise 
granted by the state to a charitable Corporation can- 
not be taken away by the state except for just 
cause.**^ A fortiori, a trustee charged with the 
conduct of such Corporation will not be permitted 
to take away its charter without just cause.*^ Iu 
the absence of statutory authority, a charitable Cor¬ 
poration has no power, by the action of its stock- 
holders and directors, or of either, voluntarily to 
dissolve itself;*® but a court of equity has power, 
on a breach of trust, to dissolve such a Corpora¬ 
tion.*'^ It will not ordinarily exercise such power, 
however, while those remain who will execute the 
public trust, especially where only a minority desires 
dissolution.**^ A vote of the membership of a chari¬ 
table association to transfer its funds to another 
charitable organization, coupled with a failure to 
hold subsequent meetings or elect officers, has been 
held to Work a dissolution of such association.*^ 
A statutory mode of dissolution must be followed 
strictly, if the charitable organization would avail 


N.D.—Boetcher v. Budd, 237 N.W. 

650. 61 N.D. 60. 

Wash.—Mueller v. Winston Bros. 

Co., 4 P.2d 854. 165 Wash. 130. 
Ownership by charitable Corporation 

That Corporation owninff a hospi¬ 
tal is a charitable organization does 
not preclude a patient from recover- 
ing for negligence of nurse employ- 
ed by such hospital, where patient 
paid for accommodations at rate 
ordinarily charged by hospitals con- 
ducted for proflt. and had no knowl- 
edge of charitable character of such 
Corporation.—Stewart v. California 
Medical Missionary & Benevolent 
Ass*n, 176 P. 46, 178 Cal. 418. 
Questiou for jnry; direction of ver- 
dict 

(1) Whether hospital Corporation 
organized for charitable purposes 
was in fact “charitable institution" 
and as such immune from liability 
for negligence of its employees, has 
been held to be a question for jury 
under evidence.—Hamilton v. Cor- 
vallis General Hospital Ass’n, 30 P. 
2d 9, 146 Or. 167. 

(2) In a particular case, however, 
uncontradicted testimony of member 
of hospital board that hospital was 
not operated for proftt and was main- 
tained by gifts, bequests, and fees 
from patients able to pay, was held 
to require directed verdict for de¬ 
fendant on ground that hospital was 
charitable institution.—^Walsh v. 
Sisters of Charity of St. Vincentes 
Hospital. 191 N.E. 791, 47 Ohio App. 
228. 

40. Cal.—^Levy v. Superior Court of 

California in and for City and 


County of San Prancisco, 239 P. 
1100, 74 Cal.App. 171. 

Miss.—Mississippi Baptist Hospital 
V. Moore, 126 So. 465, 156 Miss. 
676, 67 A.L.R. 1106. 

Tenn.—^McLeod v. St. Thomas Hospi¬ 
tal, 95 S.W.2d 917, 170 Tenn. 423. 

Evidence of Insurance inadmissible 
Cal.—Stonaker v. Big Sisters Hos¬ 
pital, 2 P.2d 620, 116 Cal.App. 375 
—Levy V. Superior Court of Cali¬ 
fornia in and for City and County 
of San Francisco, 239 P. 1100, 74 
Cal.App. 171. 

41. Ohio.—Howard v. Children’s 
Hospital of Protestant Episcopal 
Church, 174 N.B. 166, 37 Ohio App. 
144. 

42. Pa,—Commonwealth ex rei. 
Schnader v. Seventh Day Baptists 
of Ephrata, 176 A. 17, 317 Pa. 358. 

43. Pa.—Commonwealth ex rei. 
Schnader v. Seventh Day Baptists 
of Ephrata, supra. 

Waste of corporate property 

(1) Continual waste of property of 
Corporation organized for charitable 
purposes is ground for forfeiture of 
corporationes charter, particularly 
where property has become of his- 
toric value.—Commonwealth ex rei. 
Schnader v, Seventh Day Baptists of 
Ephrata, 176 A. 17, 317 Pa. 358. 

(2) This Waste need not continue 
to such extent that purposes of the 
Corporation are impossible of fulfill- 
ment before its charter may be for- 
feited, continuous, deliberate waste, 
and such disregard of corporate pur¬ 
poses as completely deprived public 

5S6 


of charitable beneflts, for which Cor¬ 
poration was created, being suffi¬ 
cient.—Commonwealth ex rei. Schna¬ 
der V. Seventh Day Baptists of 
Ephrata, supra. 

(3) In a particular case unauthor- 
ized sales of land belonging to reli- 
gious Corporation, charter of which 
provided for application of proceeds 
of its property to support of mem- 
bers and poor thereof, coupled with 
corporate waste and mismanagement, 
as in permitting sale of valuable 
antiques, tearing down building of 
historic value, and failing to ac- 
count for moneys collected, pay tax¬ 
es, dispense charity, and hold reli- 
gious Services regularly, were held 
to iustify judgment forfeiting the 
corporation's charter and ousting its 
trustees.—Commonwealth ex rei. 
Schnader v. Seventh Day Baptists of 
Ephrata, supra. 

44. Or.—^Wemme v. First Church of 
Christ, Sci^ntist, of Portland, 219 
P. 618, 110 Or. 179, motion denied 
223 P. 250, 110 Or, 179. 

45 . Or.—^Wemme v. First Church of 
Christ, Scientist, of Portland, su¬ 
pra. 

46L N.J.—Summer Lodge v. Odd 
Fellows Home, 77 A. 36, 77 N.J.Eq. 
386. 

47. N.T.—^People v. Dispensary. etc., 
Soc., 7 Dans. 304. 

11 C.J. p 379 note 26. 

48. Pa.—Thomas v. Bllmaker, 1 
Par8.Eq.Cas. 98, 

49. Vt.—Penfleldl v. Skinner, 11 Vt 
296. ' 
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itself of the statutory provisions,50 and it must fur- 
ther appear that the statute in question is applica- 
hle, it being held in some States that a statute re- 
lating to the winding up of insolvent corporations 
generally is not applicable to the case of an insol¬ 
vent Corporation administering a charitable use.^i 

§ 77. — Disposal of Property on Dissolu- 
tion 

On dlssolution of charitable corporations thefr prop¬ 
erty, according to some authority, reverts to the original 
xlonor or his heirs; according to other authority, such 
property shouid be devoted to purposes simllar to those 
of the dissolved Corporation. 

Under rules of reverter heretofore considered, see 
■supra § 67, it has been held in some jurisdictions, 
on the dissolution of a charitable Corporation, the 
title to its property reverts to the original donor or 
his heirs, subject to debts incurred by the corpo- 
Tation,53 although a statute authorizing donors of 
property for the purpose of establishing and main- 
taining specified types of charitable institutions to 
^ue for the dissolution of such institutions and re- 
gain title to such property has been held to be un- 
-constitutional as discriminating against other class¬ 
es of donors,54 In other jurisdictions, on dissolu¬ 
tion the property of a charitable organization does 
not revert to the donors, nor may it be divided 
-among the members of the association, but in pur- 
a.uance of the doctrine of cy pres, see supra § 52, 
.shouid be devoted to the purpose most nearly akin to 
the intent of the donors, under the direction of the 


§ 78 

court.55 In the latter class of jurisdictions, when 
an incorporated charitable institution has ceased its 
operations, and, having sold its property, holds the 
proceeds subject to the order of the court, the 
wishes and recommendations of the contributors 
are not absolutely controlling as to its decree;^^ 
and, if such institution is a temporary horne for 
poor children, it is within the courfs discretion to 
award the fund to a children^s aid society rather 
than to a hospitah and dispensary.57 Where the 
property of a charitable Corporation has been ac- 
quired with funds appropriated to its use by the 
state, it is competent for the legislature, in dissolv- 
ing the Corporation, to direct that the proceeds of 
the property be returned to the county treasury of 
the county in which the institution is located;^^ 
and, even where such a statute is alleged to be un- 
constitutional, the trustees of the Corporation can- 
not recover back the proceeds of the property which 
they have voluntarily paid to the county treasurer 
in pursuance of the mandate of the statute, where 
the Corporation has no creditors, and no person 
claims title by reversion.59 Under a federal statute 
of escheats, it was held that land granted by the 
federal government to a charitable Corporation 
shouid on its dissolution escheat to the federal gov¬ 
ernment,and under a state statute of escheats, it 
was held that, on the dissolution of a charitable 
organization, land which it had bought and paid 
for escheated to the county wherein such land was 
situated, rather than reverted to the heirs of the 
organization^S grantor.®^ 


X. POREIGN CHARITIES 


§ 78. In General 

Generally courts administer charitles oniy wlthin the 
state and conforming to Its publlc pollcy, and by comity 
forelgn charitles are not glven greater rights than 
domestic. 

The courts will not administer a foreign chari- 
ty,52 but will direct the money devoted to it to be 


paid over to the proper persons, leaving its admin- 
istration to the courts of the state where the charity 
is to be established.®2 If a charitable gift is clearly 
against the public policy of the state which is called 
on to administer it, its courts may decline to admin¬ 
ister it and remit the fund to the testatores domi- 
cile, but they cannot properly divest the title and 


^0. Pa.—^Humane P. Co.’s App., 88 
Pa« 389. 

51. N.J.—Bliss v. Linden Cemetery 
Assoc., 87 A. 224, 81 N.J.Eq, 394. 

11 C.J. p 379 note 29. 

58. 111.—^People v. Braucher, 101 N. 
B. 944, 258 111. 604, 47 L..R.A.,N.S., 
1015. 

11 C.J. p 379 note 30. 

•Sa Ky.—Commonwealth v. Louis- 
ville Trust Co., 26 S.W. 582, 16 Ky. 
L. 131. 

Tex.—Acklin v. Paschal, 48 Tex. 147. 

5^ 111.—^People V. Greer College, 135 
N.E. 80. 302 IlL 538. 


55. Mass.—Coe v. Washington Mills, 
21 N.E. 966, 149 Mass. 543. 

11 C.J, p 379 note 32. 

Beason. memhers not entitled 
“The members do not invest their 
money. They give it to charity.”— 
In re Mt. Sinai Hospitali; 104 N.E. 
871, 250 N.T. 103, 62 A.L,R. 564, af- 
firming 228 N.T.S. 855, 223 App.Div. 
836, which affirmed 219 N.Y.S. 505, 
128 Misc. 476. 

56- Pa.—Commonwealth v. Pauline 
Home, 21 A. 661, 141 Pa. 537. 

57. Pa.—Commonwealth v. Pauline 
Home, supra, 

56. N.Y.—^Avila v. New York, 94 N. 
Y.S. 1132, 106 App.Div. 120. 
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56« N.Y.—^Avila v. New York, supra. 

60. U.S.—Church of Jesus Christ v. 
U. S., 10 S.Ct. 792. 136 U.S. 1, 34 
L.Ed. 481, affirming 15 P. 473, 5 
TJtah 361. 

61. 111.—^Pranklin County v. Blake, 
119 N.E. 288, 283 111. 292. 

ea. U.S.—Jones V. Habersham, Ga., 
2 S.Ct. 336, 107 U.S. 174, 27 L.Ed. 
401. 

11 C.J. p 380 note 44. 

63. Ky.—Green v. Louisville Pidel- 
ity Trust Co., 120 S.W. 283, 134 Ky. 
311, 20 Ann.Cas. 861. 

11 C.J. p 380 note 45. 
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transfer it to.others.®^ A foreign religious society 
cannot by comity have a better right than domestic 
corporations to take property by devise.®^ 

It has been held that neither the fact that the 
trustees receiving the gift were conducting a char- 
ity in a sister state under a nonintervention will, 
invalid in the state of the testatores domicile,®® nor 
the fact that the funds of a valid charitable gift 
in trust were to be expended in a foreign country,^^ 
nor that the bequest indicated an intention to grant 
immediate relief and payment was delayed,^^ will 
invalidate a charitable trust for the benefit of for- 
eign or nonresident beneficiaries. 

Capacity of foreign Corporation to take as trus- 
tee of charitable trust see supra § 31. 

§ 79. What Law Governs 

Generally a charitable devise of land Is governed by 
the law of the place where the land lies, while a charita> 
ble bequest of personal property is governed by the law 
of the testatores domicile. 

The general rule to be deduced from the facts 
and the language of the cases is that the validity of 
a charitable devise of lands depends on the law of 
the state where the land lies, and that the validity 
of a charitable bequest of personal property depends 


on the laws of the state where the testator had his 
domicile.6^ If the will contains a particular be¬ 
quest of funds to be transmitted to and administer- 
ed for particular purposes in another state or coun- 
try, the validity of such bequest must be tested by 
the law of the latter state or country;'^^^ and a be¬ 
quest to a charity, or on a trust to be administere4 
in another state or country, where lawful in the 
place of the testatores domicile, may be sustained 
in the state in which the fund is to be administered, 
although it contravenes the statute of the latter 
state against perpetuities, since it is not the policy 
of One state to interdict perpetuities in other 
states.*^^ A statute providing that a charitable trust 
shall not fail by reason of indefiniteness of the ben¬ 
eficiaries applies only to trusts to be executed with- 
in the state, '^2 a trust otherwise valid, under 
such a statute, will be sustained although the bene¬ 
ficiaries are .not necessarily or in terms confined to 
residents of the state.'^^ The legality of a charita¬ 
ble gift to a foreign Corporation or association usu- 
ally depends on the ability to take under the laws 
of the place where it exists or is domiciled.74 

A will making a bequest to charity is construed 
according to the law of the testatores domicile if the 
bequest is of personal property, while if realty is 
devised the will is construed according to the law of 


64, Ga.—Silcox v. Harper, 32 Ga. 
639. 

N.Y.—^Dammert v. Osborn, 35 N.E, 
407, 140 N.Y. 30. 

65. N.Y.—Levy v. Levy, 33 N.Y. 97. 
68. Cal.—^In re McDole’s Estate, 10 

P.2d 75, 215 Cal. 328. 

67. N.Y.—In re Stephen’s Estate, 
269 N.Y.S. 614, 150 Misc. 27. 

68. Mo.—In re Rahn*s Estate, 291 
S.W. 120, 316 Mo. 492, 61 A.L.R. 
877, certiorari denied Martin v. 
Ahrens, 47 S.Ct. 591, 274 U.S. 745, 
71 L.Ed. 1325. 

Bequest to Crerman Red Cross 

Bequest of money to German Red 
Cross for relief of widows, orphans 
and invalids of World War held not 
void as ag-ainst public policy.—^In re 
Rahn’s Estate, supra. 

68. U.S.—Jones v, Habersham, Ga., 
2 S.Ct. 336, 107 U.S. 174, 27 L.Ed. 
401. 

Mass.—Healy v. Reed, 26 N.E. 404, 
153 Mass. 197, 10 L.R.A. 766. 

Pa.—Hutchinson’s Estate, 17 Pa.Dist. 
248. 

11 C.J. p 379 note 37, p 380 note 39. 

Validity of charitable trust was 
determined by law of state of testa- 
tor’s residence.—Chicago Bank of 
Commerce v. McPherson, C.C.A.Mich., 
62 F.2d 393, affirming, D.C., 2 P.Supp. 
110, certiorari denied 53 S.Ct. 596, 
289 U.S. 736, 77 L.Ed. 1484. 


70. N.Y.—Hasbroch v. Bookstaver, 
114 N.Y.S. 949, 130 App.Div. 378— 
In re Feehan’s Estate, 241 N.Y.S. 
669, 135 Misc. 903—In re Crum, 
164'N.Y.S. 149, 98 Misc. 160. 

11 C.J. p 380 note 40. 

Administratiou iu Germany 

(1) The validity of alleged char¬ 
itable bequest to German bank to be 
administered in Germany must. be 
determined by laws of Germany.— 
In re Stephaniis Estate, 300 N.Y.S. 
813, 164 Misc. 240. 

(2) Laws of this state as to trusts 
held not to be interposed to defeat 
will of former resident of this state, 
who after returning to Germany exe¬ 
cuted a will containing gifts of per¬ 
sonal estate to foreign trustee for 
a foreign charity, valid there.— 
Stieglitz V. Attomey General, 164 N. 
Y.S. 137, 91 Misc. 139, 15 Mills Surr. 
121 . 

Birectiou to sell and transmit pro- 
. ceeds 

Where testator directed that his 
real property be sold and proceeds, 
together with personalty, transmit¬ 
ted to trustee in Italy to found hos- 
pital, validity of trust must be de¬ 
termined by law of Italy,—Mena v. 
Virnard, 207 N.Y.S. 504, 124 Misc. 
637. 

New York devise to fund in Affassa- 
chusetts 

Where a resident of New York 
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devised the residue of his estate to 
a charitable fund created by the will 
of a Massachusetts resident, and the 
latter will was duly admitted to pro¬ 
bate, it was held that the devise 
would be upheld in .New York, it be- 
ing valid under the law of Massa¬ 
chusetts.—^In re Feehan’s Estate, 241 
N.Y.S. 669, 135 Misc. 903. 

Place where fund situated 

The validity of a testamentary 
trust is to be determined by the law 
of the place where the fund is sit¬ 
uated.—Manley v. Piske, 123 N.Y.S. 
129, 66 Misc. 388, modified on other 
grounds 124 N.Y.S. 149, 139 App.Div. 
665, which is affirmed 95 N.E. 1133, 
201 N.Y. 546. 

71. N.Y.—Cross v. U. S. Trust Co., 
30 N.E. 125, 131 N.Y. 330, 27 Am, 
S.R. 597, 15 L.R.A. 606. 

11 C.J. p 380 note 41. 

72. N.Y.—In re Crum, 164 N.Y.S. 
149, 98 Misc. 160. • 

11 C.J. p 380 note 46. 

73. N.Y.—In re Robinson, 96 N.E. 
926, 203 N.Y. ‘380, 37 L.R.A.,N.S., 
1023. 

74. N.Y.—Smithsonian Inst. v. St. 
John. 83 N.E. 981, 191 N.Y. 254, 
14 Ann.Cas. 708, appeal dismissed 
29 S.Ct. 601, 214 U.S. 19, 53 L.Ed. 
892. 

11 C.J. p -380 note 50. 

7A U.S.—Sickles v. City of New 
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the place where the property lies.76 Whether a 
donation in a particular case is a public charity de- 
pends upon the law of the state where it is created 
and administered.'^'^ 

Generally a charity is administered according to 
the law of the donor's domicile,78 and the fact that 
it is to be administered abroad does not make- the 
gift void, especially wher£ it does not appear that 


§ 79 

it is not a valid charity in the foreign state or coun- 
try.*^® However, where the object of the trust is 
the acquisition of lands in another state, the execu- 
tion thereof must depend entirely on the validity, 
under the laws of that state, of the trust under 
which the land is there to be held or on the compe- 
tency to take of the donee on whom the title is to 

be conferred.80 


CHARIVARL A mock serenade of discordant mu- 
sic, or noises, made with kettles, tin horns, etc., de- 
signed to annoy and insuit; a vile or noisy music 
made with tin horns, bells, kettles, pans, etc., in de- 
rision of some person or event.i It was at first 
directed against widows who married a second time, 
at an advanced age, but is now extended to other 
occasions of nocturnal annoyance and insult.2 

OHARLEY or OHARLIE. A corruption of, or a 
familiar nickname or substitute for, ^^Charles.”^ 

OHARRE OF LEAD. A quantity eonsisting of 
thirty-six pigs of lead, eaeh pig weighing about sev- 
enty poundsA 

OHART. A form of map;® a guiding map, and 
henee derivatively, or by extension, a paper on 
whieii Information is exhibited, a sheet showing 
facts, or a tabulated instrument.^ The word 


^^chart,” in a particular conneetion, has been held 
not to include sheets of paper exhibiting tabulated 
or methodically arranged. Information,^ nor sleeve 
patterns made of cardboard.^ 

CHARTA. Originally, a leaf of the Egyptian papy¬ 
rus; hence, paper, or any material to write upon.^ 
In old English law, an instrument written and 
sealed; the formal evidence of conveyances and 
contracts; any signal or token by which an estate 
was held; hence a charter or deed;^^ also a royal 
grant of privileges or liberties (charta regia) ei- 
ther to an individual, as ^^carta perdonationes”— 
a charter of pardon—^to a public or private Corpo¬ 
ration (charter), or to a nation, as Magna Charta, 
the Great Charter.^^ The word appears in various 
Latin maxims, appearing in their proper alphabet- 
ical sequence; and in phrases set out in the sub- 
joined note.^^ 


Orleans, La.. 80 F. 868, 26 C.C.A. 
204. 

76. Colo.—In re Pence^s Estate, 42 
P.2d 199, 96 Colo. 270. 

77. U.S.—Schell v. Leander Clark 
College, D.C.Iowa. 10 P.2d 542. 

Tmst for art grallery 
Whether a trust provldiniT for aid- 
ing in the construction of an art 
gallery in Kansas City, Mo., and for 
the maintenance and improvement 
thereof, is charitahle, depends on the 
law of Missouri, the state of the 
testatores domicile.—Simmons v. Pi- 
delity Nat. Bank & Trust Co. of Kan¬ 
sas City, aC.A.Mo., 64 P.2d 602, cer¬ 
tiorari denied, 54 S.Ct. 64, 290 U.S. 
647, 78 L.Ed. 561. 

78. Ky.—Green v. Louisville Pidel- 
ity Trust Co., 120 S.W. 283, 134 
Ky. 311, 20 Ann.Cas. 861. 

11 C.J. p 380 note 42. 

79. Mass,—Teele v. Derry, 47 N.E. 
422, 168 Mass. 341, 60 Am.S.R. 401, 
38 L.R.A. 629. 

il C.J. p 380 note 43. 

80. N.T.—Mount v. Tuttle, 76 N.E. 
873, 183 N.Y. 358, 2 L.R.A.,N.S.. 
428. 

1. 111,—Gilmore v. Puller, 65 N.E. 

84, 198 111. 130, 132, 60 L.R..A. 286. 
Kan.—Cherryvale v. Hawman, 101 P. 


994, 80 Kan. 170, 174, 133 Am.S.R. 
195, 18 Ann.Cas. 149, 23 L.R.A., 
N.S., 646. 

11 C.J. p 381 notes 4-6. 

8. Ind.—Bankus v. State, 4 Ind. 114, 
116, quoting Webster D. 

3. N.D.—Styles v. Scotland, 134 N. 
W. 708, 22 N.D. 469, 479. 

Okl.—Carroll v. State, 215 P. 797, 
798, 24 Okl.Cr. 26. 

4. Black L.D. 

5. U.S,—Ehret v. Pierce, C.C.N.Y., 
10 P. 553, 554, 18 Blatchf. 302. 

& U.S.—Sheldon v. U. S., 4 Cust. 
App. 42, 46, quoting March The¬ 
saurus D. 

11 C.J. p 381 notes 10-14. 

7. U.S.—Taylor v, Gilman, C.G.N. 
Y., 24 P. 632, 634, 23 Blatchf. 325. 

8. Eng.—Hollinrake v. Truswell, 
[1894] 3 Ch. 420. 

9. Adams Gloss. 

10. Black L.D. 

11 C.J. p 381 note 15. 

11. Adams Gloss. 

As pTLblic or private 

The term came to be applied, by 
way of eminence, to such documents 
as proceeded from the sovereign, 
granting liberties or privileges, and 
either where the recipient of the 
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grant was the whole nation, as in 
the case of Magna Charta, or a pub¬ 
lic body, or private individual, in 
which case it corresponded to the 
modern word “charter.”—Black L. 
D. 

12. Charta communis—In old Eng¬ 
lish law, an indenture; a common or 
mutual charter or deed, that is, one 
contalning mutual covenants, or in- 
volving mutuality of obligation; one 
to which both parties might have 
occasion to refer, to establish their 
respective rights.—Black L.D, 

Charta cyrographata or chyrogra- 
phata—In old English law, a chiro- 
graphed charter, that is, a charter 
executed in two parts, and cut 
through the middle, where the word 
“cyrographum” or “chirographum” 
was written in large letters.—^Black 
L.D. 

Charta de confirmatione —& char¬ 
ter of conflrmation.—^Adams Gloss, 

Charta de feoffamento—a charter 
or deed of feofCment.—^Adams Gloss. 

Charta de foresta— a. collection of 
the laws of the forest, made in ninth 
yeaf of the reign of Henry III and 
said to have been originally a part 
of Magna Charta; it was called the 
Great Charter of the woodland popu- 
lation, nobles, barons, freemen, and 
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In the civil law, paper, suitable for the inscrip- 
tion of doeuments or books; henee, any instrument 
or writing.i^ 

CHARTA DE NON ENTE NON VALET.i^ 
CHARTA EST LECATUS MENTIS.15 
CHARTA NON EST NISI VESTIMENTUM DO- 

NATIONIS.16 

CHARTARUM SUPER FIDEM, MORTUIS TES¬ 
TIBUS, AD PATRIAM DE NECESSITUDINE 
RECURRENDUM EST.17 

CHARTE. La^w Frencb, a chart or plan wMcb 
mariners use at sea.^^ . 

CHARTEL. A variant of '^cartel/^i^ 

CHARTE-PARTIE. In Frencb marine law, a cbar- 
ter-party,20 

CHARTER. 

As a Noun 

A grant made by the sovereign, eitber to the 


whole people or to a portion of them, securing to 
them the enjoyment of certain rights;2i the au- 
thority by virtue of which an organized body acts^s 
and, more specifically, an act of a legislative body 
ereating a municipal or other Corporation, and de- 
fining its powers and privileges;23 the eommon 
name for a certificate of in Corporation the con- 

stitution, or the organic law of a city.25 

The applications of, and the legal principies gov- 
erning, the last two specific definitions are more 
fully discussed in the C.J.S. tities Corporations and 
Municipal Corporations. As a contract for the 
hiring of all or part of a vessel see the C.J.S. title 
Shipping §§ 26-56, also 58 C.J. p 106 note 74-p 
263 note 34. 

Phrases: ‘‘Catch time charter,” see the C.J.S. 
title Shipping § 43, also 58 C.J. p 204 note 9 [b], 
^^charter of a eity,^^ see the C.J.S. title Municipal 
Corporations § 10, also 43 C.J. p 84 notes 71-86, 
^'charter of a Corporation” or “corporate charter,” 
see the C.J.S. title Corporations § 947, also 14A 
C.J. p 258 note S-^p 259 note 47, “horne rule char- 


slaves, loyally granted by Henry ifl 
early in his reigrn (A.D, 1217).— 
Black L.D. 

Charta de quiete clamantia—a 
charter or deed of quitclaim.—^Adams 
Gloss. 

Charta de una parte—a deed-poll; 
a deed of one part; formerly used to 
distinguish a “deed poli,” that is, an 
agreement made by one party only 
—from a deed “inter partes.”—Black 
L.D. 

Chartae libertatum—the chart ers 
(grants) of liberties; these are Mag¬ 
na Charta and Charta de Foresta.— 
Black L.D. 

Charta indentata—charter or 
deed indented.—Adams Gloss. 

Charta libertatem regni—the char¬ 
ter of the nation’s liberty; applied 
to Magna Charta, as the great char¬ 
ter of liberty.—^Adams Gloss. 

Charta (or carta) pardonationis— 
In English criminal law, a charter 
under the great seal by which a man 
is forgiven a felony or other offense 
committed against the king’s crown 
and dignity.—^Adams Gloss. 

Charta pardonationis se defenden¬ 
do—In old English law, a form of 
pardon for killing another man in his 
own defense.—^Adams Gloss., citing 
Reg. Orig. fol 287. 

Charta partita—literally, a deed 
divided; hence, a charter-party,— 
Black L.D. 

Charta per legem terrse—the char¬ 
ter by the law of the land.—^Adams 
Gloss. 

Charta pura—Latin, a blank piece 
of paper.—^Adams Gloss, 


Charta regia—^In English law, an 
instrument in writing conferring a 
grant from the crown to any person 
or persons, or to any body politic, 
of any rights, liberties, franchises, 
or privileges; it is commonly known 
as a “royal charter.”—^Adams Gloss., 
citing Bracton fol 33 b. 

Charta seu libellus prsedialis —sl 
charter or deed of land.—^Adams 
Gloss. 

Charta sua manifeste expressa— 
clearly expressed by his or her deed 
(or writing).—^Adams Gloss. 

Magna Charta—^the great charter. 
The name of a charter (or consti- 
tutional enactment) granted by King 
John of Bngland to the barons, at 
Runnymede, on June 15, 1215, and 
afterward, with some alterations, 
confirmed in parliament by Henry 
III and Bdward I. This charter is 
justly regarded as the foundation of 
English constitutional liberty. 
Among its thirty-eight chapters are 
found provisions for regulating the 
administration of justice, defining 
the temporal and ecclesiastical juris- 
dictions, securing the personal lib¬ 
erty of the subject and his rights of 
property, and the limits of taxation, 
and for preserving the liberties and 
privileges of the church. Magna 
Charta is so called, partly to distin¬ 
guish it from the Charta de Foresta, 
which was granted about the same 
time, and partly by reason of its own 
transcendent importance.—Black L. 
D. 

13. Black L.D. 

14. A maxiin meaning ‘*A deed of a 
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thing not In being is not valid.”— 
Black L.D. 

15. A maxim meaning “A charter or 
deed is the representative of the 
mind.”—^Adams Gloss., citing Coke 
Litt. p 36. 

16. A maxim meaning ”A deed is 
nothing else than the vestment of a 
gift.”—Black L.D. 

17. A maxim meaning “The wit- 
nesses being dead, the truth of char- 
ters must of necessity be referred to 
the country, i. e., a jury.”—Black L. 
D. 

18. Black L.D. 

16. Black L.D. 

20. Black L.D. 

21. N.J.—State v. Railroad Taxation 
Comm’n, 37 N.J.Law 228, 237. 

Va.—Dew v. Sweet Spring Dist. Ct., 
3 Hen. & M. 1, 23, 13 Va. 1, '23, 3 
Am.D. 639. 

11 C.J. p 381 note 18. 

22. Tex.—Ryan v. Witt, Civ.App., 
173 S.W. 952, 959. 

23L La.—Benedict v. New Orleans, 
39 So. 792, 115 La. 645, 667. 

Minn.—State v. Ehrmantraut, 65 N. 

W. 251, 63 Minn. 104, 107. 

24. Del.—Gow v« Consolidated Cop- 
permines Corporation, 165 A. 136, 
140, 19 Del.Ch. 172. 
aSw U.S.—City of St. Louis v. West¬ 
ern Union Tei. Co., Mo., 13 S.Ct. 
990, 991, 149 U.S. 30, 37 L.Bd. 637. 
Mich.—Hudson Motor Car Co. v. City 
of Detroit, 275 N.W. 770, 773, 282 
Mich. 69—Streat v, Vermilya, 265 
N.W. 604, 606, 268. Mich. l. 
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and “pay for the the charter;”^? aig^ «pri 

vate charters.”28 

As a Verb 

To establish by eharter, as a railroad or bank; 
to hire (a vessol) by eharter party, to hire or let by 
eharter; henee, colloquially, to hire by contract any 
means of eonveyance, as a train or ear.29 

Chartered. Hired;^® let for temporary use.^^ 

Phrases: ^^Agree to eharter and hire said ves- 
sel ;”^2 also ^^ehartered voyage” and ^^purchased, 
chartered, or leased/^^^ 

As an Adjective 

eharter land. Land held by eharter or by writ- 
ten evidenee; bookland.^^ 

Other phrases: ^^Charter fee,”35 «eharter mon- 
ey,’^ see the C.J.S. title Shipping §§ 42-45, also 58 
C.J. p 198 note 64-p 213 note 19, ^^Charter Oak,”36 
“eharter party,” see the C.J.S. title Shipping § 26, 
also 58 C.J. p 106 notes 74r-82, and “eharter 

rates.”9'7 

CHABTEREE. One who eharters, or one who by 
contract acquires the right to use a vessel belong- 
ing to another.^^ A “charterer” has been contrast- 
ed with, or distinguished from, a “passenger.”39 

Phrases: “Charterer as owner ^pro hac vice,^” 
see the C.J.S. title Shipping § 34, also 58 C.J. p 
152 note 75-p 172 note 25, “charterer of a vessel,” 
see the C.J.S. title Shipping § 27 et seq, also 58 C.J. 
p 106 note 75 et seq, “charterer who mans, victuals, 
and navigates the chartered vessel,”^9 “plane ehar- 


terer,”^i and “proprietor, owner, charterer, or hirer 
of a railroad.”^^ 

CHARTERS SONT APPELLE “MUNIMENTS» A 
MUNIENDO, QUIA MUNIUNT ET DEFEND¬ 
UNT H.3SREDITATEM.43 

CHARTIS REDDENDIS. Literally, “For returning 
the eharters.” An ancient writ whieh lay against 
one who had eharters of feoffment intrusted to his 
keeping and refused to deliver them.^^ 

CHARTOPHYLAX. In old European law, a keeper 
of records or publie instruments; a chartulary; a 
registrar.^S 

CHARTREUSE. It is the French term for a kind 
of building, that is, a Carthusian monastery; but 
for American commercial purposes, it means a cer- 
tain drinkable manufactured by that branch of the 
Carthusian order living near Grenoble in La Grande 
Chartreuse, that is, the monastery oceupied by the 
Father Superiorand has been speeifically de- 
fined as a highly esteemed tonic eordial obtained by 
the distillation of various aromatic plants, especial- 
ly nettles, growing on the Alps;^7 a liqueur com- 
posed of distilled spirits and extracts from certain 
plants subjected to an elaborate process of manu- 
facture at the Grand Chartreuse of the Carthusian 
monks.^^ 

CHARTULARIUS. A keeper of the archives of 

court.^9 

CHARUE. In old English law, a plow.^® 


2e. Minn.—In re Hull, 204 N.W. 534, 
535, 163 Minn. 439, 49 A.L.R, 320.! 
27. Or.—Grimberg v. Columbia Pack- 
ers’ Ass’n, 83 P. 194, 47 Or. 257, 
265, 114 Am.S.R. 927, 8 Ann.Cas. 
491. 

28- Mass.—Charles River Bridge v. 
Warren Bridge, 7 Pick. 344, 361. 

29. N.C.—^White v. Norfolk, etc., R. 
Co.. 20 S.B. 191, 115 N.C. 631, 633, 
44 Am.S.R. 489. 

See 11 C.J. p 381 notes 20-22, p 382 
note 23. 

30. N.C.—White v. Norfolk, etc., R. 
Co., supra. 

31. U.S.—The Lake Monroe, Mass., 
39 S.Ct. 460, 463, 250 U.S. 246, 63 
L,Bd. 962. 

Kot necessarily “dexnised” 

“ ‘Chartering' does not necessarily 
mean a letting of the ship by way of 
demise, and is equally as consistent 
with the idea of a contract for af- 
freightment.”—Grimberg v. Colum¬ 
bia Packers’ Ass'n, 83 P. 194, 47 Or. 
257, 264. 265, 114 Am.S.R. 927, 8 Ann. 
Cas. 491. 

14 C.J.S.-36 


32. Or.—Grimberg v, Columbia 
Packers' Ass'n supra. 

33. U.S.—The Lake Monroe, Mass., 
39 S.Ct. 460, 463, 250 U.S. 246, 63 
L.Ed. 962. 

34. See 11 C.J. p 382 note 27. 

35. U.S.—J. D. Adams Mfg. Co. v. 
Storen, Ind., 58 S.Ct. 913, 915, 304 
U.S. 307, 82 L.Bd. 1365. 

36. U.S.—Filley v. Child, C.C.N.T., 
9 F.Cas.No.4,787, 16 Blatchf. 376, 
4 Bann. & A. 353, 16 Off.Gaz. 261. 

37. U.S.—The Lake Monroe, Mass., 
39 S.Ct. 460, 463, 250 U.S. 246, 63 
L.Ed. 962. 

38h U.S.—^Allen V. Dillingham, Tex., 
60 F. 176, 179, 8 C.C.A. 544. 

Tex.—Turner v. Cross, 18 S.W. 578, 
83 Tex. 218, 223, 15 L.R.A. 262. 

39. U.S. — Curtiss-Wright Flying 
Service v. Glose, C.C.A.N.J., 66 P. 
2d 710, 711. 

40. U.S.—The James Horan, D.C.N. 
J., 10 P.Supp. 28, 31. 

41. U.S. — Curtiss-Wright Flying 
Service v. Glose, C.C.A.N.J., 66 

' F.2d 710, 711. 
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42L ^^Becelver of railroad” held not 
included 

Tex.—Turner v. Cross, 18 S.W. 578, 

83 Tex. 218, 223, 227, 15 L.R.A. 262. 

11 C.J. p 382 note 25 [a]. 

43. A maxim meaning "Charters are 
called ‘muniments’ from ‘muniendo’ 
[from fortifying, defending] because 
they fortify and defend the inherit- 
ance.”—^Adams Gloss., citing 4 Coke 
p 153. 

44. Black L.D. 

45i. Black L.D. 

46. U.S.—Baglin v. Cusenier Co., C. • 
C.N.Y., 156 P. 1016, 1017. 

11 C.J. p 382 note 32. 

47. U.S.—Bauer v. Order of Carthu¬ 
sian Monks, 111., 120 P. 78, 79, 56 
C.C.A. 484. 

48. U.S.—Nicholas v. U. S., C.C.N. 
Y., 122 P. 892, 893. 

49. Adams Gloss., citing Justinian 
Cod. iii 26, 10. 

50. Black L.D. 

Bestes des charues—^beasts of the 
plow.—Black L.D. 
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CHASE. 

English 

A large extent of woody ground Ijing open and 
privileged for wild beasts and wild fowl; also a 
franehise granted by the crown to a subject, em- 
powering the latter to keep for his diversion, with- 
in a certain precinet so-called, the wild animals of 
chase.51 “Chase’^ has been distinguished from 

^^park.^’52 

Common chase, A place where all alike were en- 
titled to hunt wild animals.53 

Other phrases: ^^Beasts of the chase,” see Beast 
10 C.J.S. p 220 note 78, and ‘law of the chase” 
(as means of aequiring property in game), see the 
C.J.S. title Game § 2, also 27 C.J. p 942 notes 11-16. 

French 

In law French, compelled, driven.5^ 

OELASING. The art of engraving designs on me- 
tallic surfaces with a chisel or a burinj^s. also a 
technieal term relating to the cutting of bricks for 
wiring.S® 

OHASSIS, As applied to a motor ear, the word 
means the rectangular metal framework thereof, as 
distinguished from its body and seats, but includ- 
ing its accessories for propulsion, as the tanks, mo¬ 
tor, generator, gears, springs, axles, wheels, tires, 
fan, and general running gear.57 

As applied to a radio receiving set, a ^^chassis” is 
a metal structure on which the tuned radio fre- 
quency receiver complete in all its elements, ex- 
cept its tubes, is mounted.®^ 


OHASTE. The word is used as descriptive of per- 
sons or of their lives or conduct;59 and has been de- 
fined as meaning, in popular language, pure, genu¬ 
ine, uncorrupt, undefiled, or virtuous;®® and, more 
specifically, free from all unlawful commerce of the 
sexes, from obscenity, or from unlawful sexual in- 
tercourse;®^ never having had unlawful sexual in¬ 
ter cour se.® ^ Applied to persons before marriage, it 
signifies pure from all sexual commerce, undefiled; 
and as applied to married persons, it means true to 
the marriage bed.®^ In Spanish, the term is signi- 
fled by ^^pura.”®^ 

Phrases: “Chaste and virtuous,”®® “chaste char¬ 
acter,” see Character ante p 400 notes 53, 64, and 
‘^chaste female.”®® 

OHASTISEMENT. The act of chastising; also, 
that which is suffered or experienced in being chas- 
tised; especially, pain inflicted for punishment and 
correction; discipline; punishment.®7 

OHASTITY. Continence, purity; orvirtue;®® that 
virtue which prevents the unlawful commerce of 
the sexes ;®^ also the state of purity or abstinence 
from unlawful sexual connection.7® The term 
means physieal purity as a fact and as an actual 
condition; actual personal virtue and character, 
not mere external reputation for chastity;7i and 
in the case of an unmarried woman means that she 
is ^^virgo intacta.”*^ ^ Unchastity is the opposite of 
what is defined as chastity."^® 

OHATEAXJX or CHATEUX. Law French, chat- 
tels.*^^ 

OHATTEL or CHATTELS. It has been said that 


51. See 11 C,J. p 382 note 34. i 

SSL Pa.—Commonwealth v. Hazen, 
20 Pa. Super. 487, 493. 

53. Black L.D. 

54, Adams Gloss. 

Chase a respondre—driven to an- 
swer.—^Adams ‘Gloss. 

Chase de pleder—driven to plead. 
—^Adams Gloss. 

Chase at rechase les bestes—to 
drive and redrive the beasts.—Adams 
Gloss. 

56w See 11 C.J. p 382 note 35. 

56. N.Y.—M. B. Poster Electric Co. 
V. Phi Gamma Delta Club, 120 N. 
Y.S. 809, 810. 

57. Mo,—^Kansas City Automobile 
School Co. V. Holcker-Blbergr Mfg. 
Co., App., 182 S.W. 769, 760. 

56. Del.—^Philadelphia Storage Bat- 
tery Co. v. Radio Corporation of 
America, Ch., 194 A. 414, 432. 

N.Y.—^People v. Weinstock, 140 
ISr.Y.S. 453, 457, 27 N.Y.Cr. 53. 


eo. NT.Y.—^People v. Kenyon, 5 Park. 
Cr. 254, 270. 

©1. N.Y.—People v. Weinstock, 140 
N.Y.S. 453, 457, 27 N.Y.Cr. 53. 

02. Cal.—Carter v. Murphy, App., 66 
P.2d 1234, 1235. 

Neb.—Marchand v. State, 201 N.W. 

890, 891, 113 Neb. 87. 

11 C.J. p 382 note 42 [a] (2). 

63. lowa.—State v. Carron, 18 lowa 
372, 375, 87 Am.D. 401. 

Mo.~State v. Kelley, 90 S.W. 834, 
191 Mo. 680, 691. 

N.Y.—^People v. Kenyon, 6 Park.Cr. 
254, 270. 

64i. Porto Rico.—People v. Martinez, 
13 Porto Rico 241, 243. 

65^ Ind.T.—Kerr v. U. S., 104 S.W. 

809, 7 Ind.T. 486, 490. 

11 C.J. p 382 note 42 [a]. 

©0. Neb.—Marchand v. State, 201 N. 

W. 890, 891, 113 Neb. 87. 

Okl.—Marshall v. Territory, 101 P. 
139, 2 Okl.Cr. 136, 147. 
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67. See 11 C.J. p 382 note 48-p 383 
note 53. 

66. Cal.—People v. Kehoe, 55 P. 911, 
912, 123 Cal. 224, 69 Am.S.R. 52. 
Ind.T.—Kerr v. U. S., 104 S.W. 809, 7 
Ind.T. 486, 490. 

lowa.—State v. Carron, 18 lowa 372, 
375, 87 Am.D. 401. 

69. Neb.—Woodrufe v. State, 101 N. 
W. 1114, 72 Neb. 815, 827. 

11 C.J. p 383 note 55. 

70. lowa.—State v. Carron, 18 lowa 
372, 375, 87 Am.D. 401. 

71. N.Y.—^People v. Weinstock, 140 
N.Y.S. 453, 457, 27 N.Y.Cr. 53. 

72. Cal.—People v. Kehoe, 55 P. 911, 
912, 123 Cal. 224, 69 Am.S.R. 52. 

73. Minn.—Lysacker v. Bemidji Pio¬ 
neer Pub. Co., 130 N.W. 850, 114 
Minn. 179, 181. 

74u Adams Gloss., citing Littleton 
§§ 321, 323. 

Chateux moeble—movable or per¬ 
sonal chattels.—^Adams Gloss., citing 
^ Reg. Orig. p 93 b. 
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CEATTEL 


the Word is derived from the French, or Norman 
French, “chateaux” or “chateux,”75 and also from 
the technical Latin word ^^catalla;”76 it ig described 
as a term of very broad import,77 denoting property 
and ownership;78 and has been defined generally 
as including all kinds of property, except the free- 
hold and things which are parcel of it.79 

For specific definitions of the term see the C.J.S. 
title Property § 8, alsp 11 C.J, p 383 note 62-p 386 
note 23. 

Phrases: "Chattels capable of being imported,” 
see Capable 12 C.J.S. p 1115 note 37, ^^chattels per- 


sonal” and “chattels real,” see the C.J.S. tities Es- 
tates § 12, also 50 C.J. p 763 note 26, and 11 C.J. 
p 385 note 13-p 386 note 18, and Property § 8, 
also 50 C.J. p 763 note 25, p 747 note 20-p 748 note 
33, and 11 C.J. p 385 note 7-p 386 note 22, ^%oods 
and chattels,^’S0 ^'ineorporeal ehattels,” see the C. 
J.S. title Property § 8, also 11 C.J. p 385 note 5 
and ^^personal chattels;”^! also, adjeetively, ^^chat- 
tel interest,^^ see the C.J.S. title Estates § 12, also 
11 C.J. p 386 note 25, “chattel mortgage,” see the C. 
J.S. title Chattel Mortgages § 1, and ^^chattel prop¬ 
erty.2 


Chateux moeble et Immeuble— 
chattels movable and immovable.— 
Adams Gloss., citing 2 Blackstone 
Comm. p 386 note (e). 

75. U.S.—U. S. V. Sischo, D.C.Wash., 
262 F. 1001, 1005. 

76. 111.—Chicago, etc., R. Co. v. 
Thompson, 19 111. 578, 584. 

11 C.J. p 383 note 59. [a]. 

77. U.S.—Gilchrist Transp. Co. v. 


Phenix Ins. Co.. Ohio, 170 P. 279, 
282, 95 C.C.A. 475. 

Tenn.—Sharp v. Cincinnati, N. O. & 
T. P. Ry. Co., 179 S.W. 375, 376, 133 
Tenn. 1, Ann.Cas.l917C 1212. 

11 C.J. p 383 note 60. 

78. La.—State v. Vanderlip, 4 La. 
Ann. 444. 

11 C.J. p 383 note 61. 

79. U.S.—U. S. V. Sischo, D.C.Wash., 
262 P. 1001. 1005. 

lowa,—^Hamby v. Samson, 74 N.W. 


918, 105 lowa 112, 113, 67 Am.S.R. 
285, 40 L.R.A. 508. 

11 C.J. p 383 note 62. 

80. Tenn.—Sharp v. Cincinnati, N. 
O. & T. P. Ry. Co., 179 S.W. 375, 
376, 133 Tenn. 1, Ann.Cas.l917C 
1212. 

28 C.J. p 723 note 85-p 725 note 68. 

81. Fla.—Curington v. State, 86 So. 
344, 80 Fla. 494. 

82. N.C.—In re Cross, 170 S.E. 660, 
662, 205 N.C. 160. 
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CHATTEL ‘MORTGAGES 

This Title includes transfers of personal property in general, as security for payment of money or 
performance of contracts or other obligations, whether such transfer be made by conveyance on condi- 
tion or with a defeasance or by deed of trust, or be made by bili of sale or other conveyance absolute 
in form without delivery of the property; nature, requisites, validity, incidents, operation, and effect of 
such transfers; evidence relating thereto; instruments in writing by which such conveyances, defeas- 
ances, etc., are made, and delivery, acceptance, recording or registration, and cohstruction thereof; liens 
of mortgages and priorities; rights, duties, and liabilities of the parties as between themselves and 
as to others; effect of transfers of debts or obligations secured or of mortgages, and of property mort- 
gaged; fraudulent sale or removal of mortgaged goods; payment or other satisfaction or release; 
enforcement; and redemption. 

Matters not in this Title, treated elsewhere In this work, see Descriptive-Word Index 


Analysis 

1 . DEFINITION, NATURE, AND DISTINCTIONS, §§ 1-12 
n. WHAT LAW UOVERNS, §§ 13-16 

III. ESSENTIAL ELEMENTS, §§ 17-45 

IV. FORM AND OONTENTS, §§ 46-76 

V. EXEOUTION AND DELIVERY, §§ 77-92 
VI, VALIDITY OF ASSENT AND LEOALETY, §§ 93-103 

VIL CONSTRUCTION, §§ 104^129 

A. In Geneeal, §§ 104-106 

B. Paeties and Debts oe Liabilities Secueed, §§ 107-115 * 

C. Peopeety Conveyed, §§ 116-129 

Vin. RECORDING, FILING, OR REGISTRATION, §§ 130-174 

IX. POSSESSION, USE, AND OONVERSION OF PROPERTY, §§ 175-257 

A. Estates and Interests op Paeties, §§ 175-176 

B. PoSSESSION, CONTEOL AND USE OP PeOPEETT, §§ 177-188 
c. Necessity poe Teanspee OP POSSESSION, §§ 189-201 

D. Retention OP POSSESSION with Powee OP Sale, §§ 202-207,*^' 

E. SuppiciENCY OP Teanspee op Possession, §§ 208-211 

F. Depects Cueed by Taking Possession, §§ 212-213 

G. CoNVEESioN OP, OE Injuet TO, Peopeety, §§ 214-217 

H. Actions by Moetgagoe, §§ 218-227 

I. Actions by Moetgagee, §§ 228-245 

J. Actions between Moetgagees, §§ 246-254 

K. Injijnotions, §§ 255-257 

X. REMOVAL OR TRANSFER OF PROPERTY BY MORTGAGOR, §§ 258-288 

XI. LIEN AND PRIORITIES, §§ 289-310 

Xn. ASSIGNMENT OF MORTGAGE OR DEBT, §§ 311-325 
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Xni. DISCHARGE OR RELEASE OP MORTGAGE OR DEBT AND TERMINATION OP LIEN §§ 

326-353 

XIV. POREOLOSURE, §§ 354.431 

A. In General, §§ 354-365 

B. Foreclosure by Sale without Judicial Proceedings, §§ 366-397 

C. Actions to Foreclose, §§ 398-421 

D. Foreclosure bt Aepidavit and Execution, §§ 422-429 

E. Expenses and Costs, §§ 430-431 

XV. REDEMPTION, §§ 432-439 

XVI. ACTION ON MORTGAGE DEBT, §§ 440-442 

Suh-Analysis 

1. DEPINITION, NATURE, AND DISTINOTIONS—p 575 

§ 1. Definition and nature in general—575 
2. . Statutory provisions—577 

. 3. Distinctions between chattel mortgages and other transactions—578 

4. - Pledge—^p 580 

5. -- Sale in general—^p 583 

6. -Absolute bili of sale as mortgage—p 586 

7. - Conditional sales—^p 588 

8. -Lease—^p 598 

9. -Trust receipts; deeds of trust—^p 599 

10. -Power—^p 602 

11. -Evidence as to character of transaction—p 602 

12. -Questions of law and fact—605 

n. WHAT LAW GOVERNS—p 605 

§ 13. In general—^p 605 

14. Property not present at place of execution or domicile of parties—p 606 

15. Removal of property from state—^p 607 

16. Matters relating to procedure—^p 611 

m. ESSENTIAL ELEMENTS—p 611 
§ 17. Parties—p 611 

18. - Persons who may make mortgage in general—^p 611 

19. —— Persons who must join in mortgage—^p 611 

20. -Persons to whom mortgage may be made—^p 612 

21. Subject matter—^p 612 

22. - Statutory provisions—^p 613 

23. -Title or interest of mortgagor in general—p 614 

24. -Ownership of land on which crop is raised in general—p 619 

25. -Leases and cropping contracts—^p 621 

26. -Property not yet acquired or existing—^p 625 

27. -Possession of mortgagor—^p 634 

28. -Property subsequently severed from the realty—^p 634 

29. -Realty and personalty in same mortgage—^p 635 

30. -Animals—^p 635 

31. -Choses in action—^p 636 

32. -Crops—^p 636 

33. -Fixtures—^p 642 

34. -Household goods—^p 643 
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HL ESSENTIAL ELEMENTS—Continued 

§ 35. - Stock in trade—643 

36. - Chattels real—p 644 

37. Debt or liability secured—p 644 

38. - Future advances—p 645 

39. - Performance of contract or otber obligation—^p 646 

40. - Indemnity mortgages—^p 646 

41. - Fees and costs—p 646, 

42. Consideration—p 647 

43. Conditions—^p 651 

44. - Insurance of property—^p 652 

45. - Stipulation against second mortgage—p 652 

IV. POEM AND CONTENTS—p 652 

§ 46. General statement—p 652 

47. Form of instrument in general—652 

48. Equitable mortgage—p 653 

49. Necessity for writing—^p 654 

50. Words of conveyance—^p 655 

51. Promise to pay debt—p 656 

52. Statement as to consideration—^p 656 

53. Defeasance or statement of condition—^p 656 

54. Statement as to mortgage in obligation secured—^p 656 

55. Description of parties—^p 657 

56. Description of property—p 658 

57. - Sufficiency in general—^p 658 

58. - Reference to other instruments—^p 667 

59. -Effect of nonexistence of other like property—^p 668 

60. - Property not yet acquired or in existence—^p 668 

61. - Part of larger number or quantity—p 669 

62. -Larger number or quantity than mortgagor owns—p 670 

63. - Exceptions or reservations from description—^p 671 

64. -Location, ownership, and possession—^p 671 

65. -Animals—p 673 

66. - Book accounts—^p 675 

67. - Crops—p 676 

68. - Stock in trade—^p 681 

69. - Misdescription or false description—^p 682 

70. - Curing defective description—p 683 

71. - Questions of law and fact—^p 684 

72. Description of debt or liability secured—^p 685 

^ 73. - Note or evidence of debt—^p 686 

74. - Future indebtedness or advances—^p 687 

75. - Misdescription of debt—^p 687 

76. - Misstatement of amount—^p 688 

V. EXEO.UTION AND DELTVEEY—p 689 

§ 77. In general—p 689 

78. Execution in blank—^p 690 

79. Date—^p 690 

80. Signature and seal—p 690 

81. Attestation—^p 692 

82. Acknowledgment—p 694 

83. Affixing revenue stamp—^p 699 

84. Affidavit accompanying instrument—^p 700 
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V. EXEOUTION AND DELIVERY—Continued 

§ 85. Confirmation or ratification of defective instrument—710 

86. Delivery—710 

87. -Necessity—710 

88. - Sufficiency and effect—^p 710 

89. - Delivery of copy to mortgagor—^p 711 

90. Acceptance—^p 712 

91. Evidence—^p 713 

92. Questions of law and fact—^p 713 

, VI. VALIDITT OP ASSENT AND LEGAUTY—p 714 

§ 93. Capacity and assent of parties in general—714 

94. Mistake—p 714 

95. Fraud, duress, or undue influence—^p 714 

96. Illegality—p 715 

97. Partial invalidity—^p 716 

98. Persons who may assert invalidity—^p 716 

99. Estoppel or waiver as to defects or objections—^p 716 

100. Ratification of voidable mortgage—717 

101. Rescission—^p 717 

102. Evidence—p 717 

103. Questions of law and fact—^p 718 

Vn. CONSTRUOTION—p 718 

A. In Genebal— ^p 718 

§ 104. General rules of construction—^p 718 

105. Evidence to aid construction—^p 720 

106. Questions of law and* fact—^p 720 

B. Pabties and Debts or Liabilities 

§ 107. Parties secured—p 720 

108. Debt or liability secured—^p 721 

109. -Maturity of debt—^p 721 

110. -Future advances or indebtedness—^p 722 

111. -Payment of debt—^p 723 

112. -Performance of contract or other obligation—^p 723 

113. -Indemnity mortgages—^p 723 

114. -Fees and costs—^p 724 

115. -Extension to other debts or liabilities—^p 724 

C. Propbrty Convbted— p 725 

§ 116. General rules of construction—^p 725 

117. Property included in description in general—^p 727 

118. After-acquired property or interests—^p 727 

119. Change in character or identity of property—p 728 

120. Accessions to, or products of, existing chattels—^p 728 

121. -Increase of animals—^p 729 

122. -Wool grown on mortgaged sheep—^p 730 

123. Specific kinds of property—p 730 

124. - Crops—^p 730 

125. —^ Household goods—^p 732 

126. - Stocks in trade—^p 732 

127. -Fixtures—p 733 
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Vn. CONSTRUCTION—Continued 

C. Propertt Conveyed—C ontinued 

§ 128. - Book accounts—733 

129. Extension to or substitution of other property—p 734 

vm RECORDINa, PILINa, OR REGISTRATION—p 735 

§ 130. General statement—^p 735 

131. Statutory provisions—p 736 

132. Instruments entitled to record—^p 736 

133. Necessity in general—^p 737 

134. Necessity as between the parties—^p 738 

135. Necessity as against assignee of mortgagor—^p 739 

136. Necessity as against creditors—^p 739 

137. -Necessity for lien—^p 741 

138. -Sufficiency of lien—^p 742 

139. -Remedies on ground of nullity of transfer—742 

140. -Actions to determine and establish rights—^p 743 

141. -Actions to set aside mortgages—^p 743 

142. Necessity as against purchasers and encumbrancers—p 744 

143. -Good faith and consideration—745 

144. Effect of change of possession—p 747 

145. Effect and sufficiency of other notice—^p 747 

145. -On rights of purchasers and mortgagees—^p 748 

147. -On rights of creditors—^p 749 

148. -What constitutes notice—750 

149. Form of instrument as affecting necessity for record—^p 751 

150. Subject matter of mortgage as affecting necessity for record—p 753 

151. Plac e of filing or recording—^p 755 

152. -Recording districts—^p 758 

153. -Unorganized counties—^p 758 

.^'iS4. -Effect of removal of mortgagor—^p 758 

155. -Effect of removal of goods—^p 758 

156. Time of filing or recording—^p 760 

157. -Effect of delay—p 762 

158. -Relation back—^p 764 

''159. Sufficiency of filing or recording—p 764 

160. -Defects in copy filed—^p 767 

161. -Recording in wrong book—^p 767 

162. -Indexing—p 767 

163. Operation and effect of filing or recording—p 768 

/ 164. -Record of mortgage as notice—^p 768 

165. Withdrawal from files—^p 774 

166. Evidence—^p 775 

167. Questions of law and fact—^p 775 

.168. Renewal and refiling or re-recording—^p 776 

169. - Statutory provisions—^p 776 

170. -Necessity—p 776 

171. —Time for renewal—^p 780 

172. - Sufficiency—^p 781 

173. - Successive penewals—^p 782 

174. -Operation and effect—^p 782 
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IX. POSSESSION, USB, AND OONVERSION OF PROPERTY—p 783 

A. Estates and Interests of Parties—783 * 

§ 175. In general—783 
176. After default—p 783 

B. POSSESSION, CONTROL AND USE OP PrOPERTT—^ p 784 

§ 177. Before default—^p 784 

178. -Agreements or stipulations as to possession in general—^p 785 

179. - Depreciation of property as authorizing taking possession—^p 786 

180. - Sale or removal by mortgagor as authQrizing taking possession—^p 786 

181. - In case of levy on chattels—^p 788 

182. -Insecurity clause in mortgage—^p 788 

183. After default in general—^p 789 

184. - Effect of stipulations in mortgage—792 

185. - Manner of taking possession—^p 794 

186. Use and disposition of property or proceeds—^p 795 

187. - Income, rents, and profits—p 796 

188. - Expenses incurred and tharges against property—^p 797 

C. Necessitt por Transper op Possession—p 799 

§ 189. In general—^p 799 

190. Effect of recording acts—p 801 

191. Consumable and perishable property—^p 802 

192. Time of taking possession—^p 802 

193. Transfer of part of property—^p 803 

194. Effect of default—^p 803 * 

195. Retention of possession as agent of mortgagee—^p 804 

196. Return of possession to mortgagor—p 804 

197. Questions for jury—^p 805 

198. Waiver or estoppel—^p 805 

199. Remedies of creditors—^p 805 

200. -Actions to determine and establish rights—^p 805 

201. -Actions to set aside mortgages—805 

^ D, Retention op Possession with Power opSale—^ p 805 
/ § 202. In general—^p 805 

203. Stocks in trade—^p 807 

204. -Necessity and sufiiciency of agreement permitting sale—809 

205. - Provision for application of proceeds to debt—^p 809 

206. - Sale and replenishment of stock—^p 812 

207. - Partial invalidity—^p 812 

E, SuppioiBNCY OP Transper op Possession—^ p 813 
§ 208. In general—^p 813 

209. Constructive delivery and change of possession—^p 813 

210. Property in hands of third person—p 814 

211. Taking and retaining possession through agent—^p 814 

/F. Depeots Ctjrbd bt Taking Possession— p 815 
§ 212. In general—p 815 

213. Permission to mortgagor to use or sell property—^p 815 

G. CoNVERSiON OP, OR Injurt to, Property—^ p 816 
§ 214. By mortgagor—^p 816 
215. By mortgagee—^p 817 
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IX. POSSESSION, USE, AND CONVERSION OF PROPERTY—Contimied 

G. CoNVERsiON OF, OR Injurt to, Propebtt—C ontinucd 

§ 216. By third persons—822 
217. -Attachment or execution creditors—823 

H. Actions by Mortgagoe^P 824 

§ 218. Against mortgagee—824 

219. -Right of action—p 824 

220. -Conditions precedent—^p 82S 

221. -Defenses—826 

222. -Parties—827 

223. -Pleading—^p 827 

224. -Evidence—^p 828 

225. -Trial and judgment—^p 829 

226. -Damages and accounting—^p 830 

227. Against third persons—p 832 

L Actions by Mortgagee— p 835 
§ 228. In general—^p 835 
• 229. Right of action—^p 835 

230. -Against levying officer—^p 838 

231. -Against purchaser at execution or attachment sale— p 8^ 

232. -Action by second mortgagee—^p 840 

233. Conditions precedent; demand—840 

234. - Demand in action against levying officer—^p 841 

235. Time to sue and limitations^p 841 

236. Defenses—^p 842 

237. -By mortgagor against mortgagee—p 842 

238. - By third person against mortgagee—p 843 

239. Set-off and counterclaim—845 

240. Parties—^p 845 

241. Pleading—^p 847 

242. Evidence—^p 852 

243. Trial—p 857 

244. Judgment—p 860 

245. Damages and amount of recovery—^p 862 


J. Actions BetweenMortgagees—^ p 866 


§ 246. 

In general—^p 866 

247. 

Right of action—^p 866 

248. 

-By senior mortgagee—866 

249. 

-By junior mortgagee—^p 866 

250. 

-Accounting—^p 867 

251. 

Pleading—p 867 

252. 

Evidence—868 

253. 

Trial and judgment—869 

254. 

Damages and amount of recovery—^p 870 

Injunctions- 

-p 871 

§ 255.* 

In general—^p 871 , ^ 

256. 

Suit by mortgagor—p . 871 

257. 

Suit by mortgagee—p 871 
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X. REMOVAL OR TRANSFER OF PROPERTY BY MORTGAGOR—p 872 

§ 258. Right of mortgagor to remove—872 

259. Effect of removal—872 

260. Right of mortgagor to sell or convey—p 873 

261. Liabilities of mortgagor or transfer of property—^p 874 

262. Consent of mortgagee to sale—874 

263. Rights and liabilities of purchaser in general—^p 882 

264. Liability for conversion—^p 885 

265. Assumption of debt by, and personal liability of, purchaser—p 889 

266. Right to proceeds of property—^p 890 

267. Actions by mortgagee against mortgagor—^p 895 

268. Actions by mortgagee against purchaser or transferee—^p 896 

269. - Right of action—^p 896 

270. - Defenses—^p 897 

271. - Parties—^p 898 

272. - Pleading—^p 898 

273. - Evidence—^p 900 

274. -Trial and judgment—^p 903 
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14 C. J. S. CHATTEL MORTGAaES § 1 

1 DEFIOTTION, NATUEE, AND DISTINCTIONS 


§ 1. Definition and Nature in General 

A chattel mortgage is a conveyance of some present 
tegal or equitable rig.ht fn personal property, as security 
for the payment of tnoney, or for the performance of 
some other act. It operates In some States to pass the 
legal titie to the mortgagee, but In other States merely 
to create a lien. 

A chattel mortgage is a conveyance of some pres¬ 
ent legal or equitable right in personal property, as 
security for the'payment of money, or for the per¬ 
formance of some other act.i The essence of the 
mortgage is the intention to transfer titie to secure 
the payment of a debt or the performance of an ob- 
ligation;2 and the holder of the mortgage takes it 
subject to the qualifications attached to the contract 
by law the moment the' contract is formed.^ 


As passing titie. A variance of opinion, similar 
to that which prevails with reference to mortgages 
of real property, as explained in the C.J.S. titie 
Mortgages § 1, also 41 CJ. p 274 note 5-p 280 note 
22, exists with respect to whether a chattel mort¬ 
gage passes titie or merely creates a lien,^ although 
under either theory it is the giving of security, and 
is not an absolute and unconditional transfer of the 
property.5 

In some States, except to the extent that the rule 
is modified by statute with respect to mortgages of 
particular property,® the mortgage operates as a sale 
of the subject matter on condition subsequent, pass¬ 
ing a present legal titie subject to be defeated by 
the performance of the condition,^ so that on 


1. U.S.—^In re Ulrop-HuflC Co., D.C. 
N.Y., 9 F.2d 922, 923, aiRrmed, C. 
C.A,, 9 P,2d 924. 

Ark.—Ribelin v. Loyd, 230 S.W. 556, 
148 Ark. 487. 

lowa.—0’Connor v. Hassett, 222 N. 

W. 530, 534, 207 lowa 155. 

N.M,—Mathieu v. Roberts, 247 P. 
1066, 1067, 31 N.M. 469, quoting 
Corpus Juris. 

N.Y.—General Motors Acceptance 
Corporation v. Baker, 291 N.Y.S. 
1015, 1021, 161 Misc. 238. 

N.D.—Davls V. Caldwell, 163 N.W. 

275. 277, 37 N.D. 1. 

Pa.—Commonwealth v. One Nash 
Rqadster, 9 Pa.Dist. & Co. 75, 78,! 
aflirmed 91 Pa. Super. 600. | 

S.C.—Miller v. Bagle Star & British 
Dominions Ins. Co., Limited, of 
London, England, United States 
Branch, New York, 143 S.E. 663, 
666, 146 S.C. 123. 

Wis.—^Leach Co. v. Trace, 226 N.W. 

308, 309, 199 Wis. 292, 

11 C.J. p 398 note 1. 

Similar definition 

“A conditional sale of personal 
property to secure a debt or obliga- 
tion of the mortgagor."—^Adler, Salz- 
man & Adler v. Ammerman Purni- 
ture Co., 123 A. 268, 269, 100 Conn. 
223—^Williams v. Chadwick, 50 A. 
720, 721, 74 Conn. 255. 

Statutory definition 
^‘A contract by which speciflc prop¬ 
erty is hypothecated for the per¬ 
formance of an act, wlthout the 
necessity of a change of possession.” 
— Cal.Civ.Code § 2920, Quoted in 

Bank of California v. McCoy, Cal. 
App., 72 P.2d 923, 925—11 C.J. p 399 
note 3 [1]—48 C.J. p 1047 notes 26, 
27. 

2, Cal.—^Bank of California v, Mc¬ 
Coy, App., 72 P.2d 923, 925. 

111.—Southern Surety Co. v. People's 
State Bank of Astoria, 163 N.E. 
659, 661, 332 111. 362, reversing 243 
IU. App. 195—Citizens* State Bank 


. of Manteno v. Senesac, 267 111.App. 
288, 295. 

N.J.—Smith V. Commercial Credit 
Corporation, 165 A. 637, 113 N.J.Eq. 
12, afflrmed Morrow v. Smith, 170 
A. 607, 115 N.J.Eq. 310. 

N.D.—Davis v. Caldwell, 163 N.W. 
275, 277, 37 N.D. 1. 

The usual earmarks of a chattel 
mortgage are: First, that there is 
a previous debt, or a present advance 
of money on loan, for which some 
evidence is taken, obliging the bor- 
rower personally to the absolute 
payment and second, that there is a 
bond for the debt, or a covenant in 
the mortgage deed for the payment. 
—Schneider v. Daniel, 131 N.E. 816, 
17 AJ:..R. 1410. 

Essential elements generally see in¬ 
fra §§ 17-45. 

3. La.—^Baton Rouge Rice Mill v. 
Fairbanks, Morse & Co., 114 So. 
633, 164 La. 729, error dismissed 
Fairbanks, Morse & Co. v. Baton 
Rouge Rice Mill, 49 S.Ct. 35, 278 
U.S. 564, 73 L.Bd. 508. 

4 . N.M.—Mathieu v. Roberts, 247 P. 

1066, 1067, 31 N.M. 469, Quoting 
Corpus Juris. I 

5. R.I.—^Aristo Hosiery Co. 'v. 

Ramsbottom, 129 A. 503, 46 R.I. 
505. 

6. UCortgagd on unplanted crops 

In Alabama, under Code 1928 § 
9008, and prior similar statutes, a 
chattel mortgage executed after 
January the first, in which a cotton 
crop is to be grown, conveys the le¬ 
gal titie to such crop, but a mort¬ 
gage executed before the first of the 
year conveys only an equitable titie. 
—^Faulk V. Dorsey, 166 So, 792, 232 
Ala. 85—^Houston Nat. Bank of 
Dothan v. J. T. Edmonson & Co., 75 
So. 568, 200 Ala. 12.0—Sugg v. Davis, 
115 So. 162, 22 Ala,App. 281, certio¬ 
rari denied 115 So. 153, 217 Ala. 191. 

7. U.S.—Goldstein v. Rusch, C.C.A. 

575 


N.T.. 66 P.2d 10, modifying, D.C., 
64 F.2d 86, and certiorari denied 
63 S.Ct. 9, 287 U.S. 604, 77 L.Ed. 
626—^North River Coal & Wharf 
Co. V. McWilliams Bros., D.C.N.Y., 
32 F.2d 365, affirmed, C.C.A., 37 F. 
2d 22—In re Packard Press, C.C.A. 
N.T., 5 F.2d 633. 

Ala.—^Bank of Andalusia v. Freeman, 
75 So. 325, 200 Ala. 13—^Fraser v. 

R. W. Allen & Co., 94 So. 782, 19 
Ala.App. 55—^Phillips v. Hartselle, 
81 So. 857, 17 Ala.App. 79. 

Ark.—^Hall v. Pryor, 114 S.W.2d 847. 
Colo.—Tolland Co. v. First State 
Bank of Keenesburg, 35 P.2d 867, 
95 Colo. 321—McCormick v. First 
Nat. Bank, 299 P. 7, 88 Colo, 699. 
Ind.—Sapirie v. Collins, 122 N.E. 679, 
70 Ind.App. 529. 

N.Y.—^Bier v. Perlmutter, 222 N.Y. 

S. 238, 129 Misc. 819—Rodack v. 
New Moon Theatre, 200 N.Y.S. 237, 
121 Misc. 63—^Altman v, Krum- 
holtz, 172 N.Y.S. 126. 

Contra Edson & Co. v. Hudson Motor 
Car Co., 228 N.Y.S. 582, 132 Misc. 
223. 

N.C.—Grier v. Weldon, 172 S.K 200, 
205 N.C. 575. 

11 C.J. p 399 note 2. 

"At eommon law, the execution of 
a chattel mortgage served to trans¬ 
fer, eo instante, to the mortgagee a 
defeasible titie to the property mort- 
gaged, which became absolute at law 
for the failure by the mortgagor to 
pay at the stipulated time."—^Lowery 
V. Louisville & N. R. Co., 153 So. 467, 
228 Ala. 137, reversing 153 So. 465, 

: 26 Ala.App. 70. 

Absolute sale 

The mortgage operates as abso¬ 
lute sale, passing general property 
to mortgagee, subject to right to be- 
deem.—^Paska v, Saunders, 153 A. 
451, 103 Vt. 204—Mason v. Sault, 108 
A. 267, 93 Vt. 412. 

A purchase-money mortgage con- 
veying legal titie retains titie in the 
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breach of condition the mortgagee may, so far as 
legal rights are concerned, treat the property as his 
own;^ and as so defined it has been referred to as 
a persona! mortgage.^ In some of these States, 
however, while the genera! property is regarded as 
passing to the mortgagee by the mortgage, there 
is a statutory right of redemption in the mortgagor 
existing unti! there has been a foredosure in ac- 
cordance with the statute, which vests a lega! right 
in the mortgagor limiting the right and title of the 
mortgagee and accordingly the lega! title in the 
mortgagee is subject to a reversion of title to the 
mortgagor on payment of the debt or performance 


of the obligation before foredosure or sale,ii and 
this leaves in the mortgagor an interest, as prop¬ 
erty, which he may sell or transfer, subject to the 
mortgage, or which may be levied on before de- 
fau!t.^2 In equity it has been held that the mort¬ 
gage is security, and not a conveyance, in the sense 
that title is divested.^^ 

As creating lien. In other States, as a resuit ei- 
ther of statutory enactment or judicial decision, the 
mortgage is regarded, not as passing the legal title 
to the mortgagee, but as constituting a security 
only, and as merely creating a lien on the subject 
matter,l4 and under some statutes the creation of 


seller as security for the debt.— 
Bradford v. Procter, 96 So. 203, 209 
Ala. 299. 

Prima facie title 

Mortgagor being in possession 
when mortgage was given, prima 
facie, title passed to mortgagee.— 
McLeod Lumber Co. v. Neighbors, 
114 So. 176, 22 Ala.App. 204. 

As of date of mortgage 

Mortgagee acquires title as of 
date of mortgage.—^Doughty v. 
Rockingham Nat. Bank, D.C.N.H., 2 
F.Supp. 213. 

Ia Xndiaa Territory 

Under the laws of Arkansas in 
force in Indian Territory, a mort¬ 
gage conveyed'title to the mortgagee 
subject only to the right of redemp¬ 
tion.—Continental Gin Co. v. Pan- 
nell, 160 P. 598, 61 Okl. 102. 

Ia O^io, interest of mortgagee is 
that of a general owner of the prop¬ 
erty mortgaged.—^Winters Nat. Bank 
& Trust Co. V. Midland Acceptance 
Corporation, 191 N.E. 889, 47 Ohio 
App. 324—City Loan & Savings Co. 
V. Dickison, 19 Ohio N.P.,N.S., 215, 
216—11 C.J. p 399 note 3 [k], 

8. N.T.—People v. Scudder, 163 N. 
Y.S. 739, 177 App.Div. 225, affirmed 
117 N.E. 1080, 221 N.Y. 670. 

Absolute legal title as passing after 
default see infra § 176. 

9. U.S.—In re Riggs Restaurant Co., 
N.Y., 130 P. 691, 693, 66 C.C.A. 48. 

N.Y.—Butler v. Miller, 1 N.Y. 496, 
500—Streeter v. Ward, 12 N.Y.St. 
333, 334. 

10. U.S.—Doughty v. Rockingham 
Nat. Bank, D.C.N.H., 2 F.Supp. 213. 

Ala.—Horton v. Hovater, 66 So. 939, 
11 Ala.App. 413. 

Colo.—Tolland Co. v. First State 
Bank of Keenesburg, 35 P.2d 867, 
95 Colo. 321. 

Mass.—^Weeks v. Baker, 24 N.E. 905, 
152 Mass. 20. 

N.Y.—Sheldon v. McFee, 111 N.E. 
220, 216 N.Y. 618, affirming 145 N. 
Y.S. 624, 160 App.Div. 361, and re- 
hearing denied 112 N.E. 1076, 217 
N.Y. 665. 

Vt—^Paska v. Saunders, 153 A. 461, 


103 Vt. 204—Mason v. Sault,a0S 
A. 267, 93 Vt. 412. 

Redemption generally see infra § § 
432-439. 

11. U.S.—In re Herkimer Mills Co., 
D.C.N.Y., 39 F2d 625. 

N.Y.—People v. Scudder, 163 N.Y.S. 
739, 177 App.Div. 225, affirmed, 117 
N.E. 1080, 221 N.Y. 670. 

12. U.S.—In re Packard Press, C.C. 
A.N.Y., 5 F2d 633. 

13L Ala.—Metcalf v. Clemmons-Pow- 
ers & Co., 76 So. 9, 200 Ala. 243. 
14. U.S.—Intertype Corporation v. 
Pulver, D.C.Fla., 2 F.Supp. 4, af- 
flrmed, C.C.A., 65 F.2d 419, certio¬ 
rari denied 54 S.Ct. 75, 290 U.S. 
660, 78 L.Ed. 571—In re Martin, D. 
C.Tex., 283 F. 833. 

Ariz.—Brown v. Schwab, 233 P. 593, 
27 Ariz. 457, 39 A.L.R, 150—Cen¬ 
tral Finance Corporation v. Nor- 
ton-Morgan Commercial Co., 205 
P. 810, 23 Ariz. 517—Mooney v. 
Broadway, 11 P. 107, 2 Ariz. 114. 
Cal.—Pacific Finance Corporation v. 
Hendley, 7 P.2d 391, 119 Cal.App. 
697—Metheny v. Davis, 290 P. 91, 
107 Cal.App. 137—Shelley v. Byers, 
238 P. 177, 73 Cal.App. 44—Blod- 
gett V, Rheinschild, 206 P. 674, 56 
Cal.App. 728—^People v. Martin, 200 
P, 808, 53 Cal.App. 671. 

Colo.—See Mosko v. Matthews, 284 
P. 1021, 87 Colo. 55, construing 
Oklahoma statute. 

Fla.—Berlein v. Eddy, 104 So. 780, 89 
Fla. 484. 

Ga.—Hix V. Williams, 155 S.E. 355, 
42 Ga.App. 143—Grady v. T. I. 
Harris, 151 S.E. 829, 41 Ga.App. 111 
—Wilkins v. Friedman, 139 S.E. 
113, 37 Ga.App. 141. 

Idaho.—^Forbush v. San Diego Pruit 
& Produce Co., 266 P. 659, 46 Ida¬ 
ho 231—Stoddard v. Ploeger, 247 
P. 791, 42 Idaho 688. 

Mich,—General Motors Acceptance 
Corporation v. Lee, 239 N.W. 287, 
256 Mich. 108—Young v. Phillips, 
169 N.W. 822, 203 Mich. 566. af¬ 
firming 168 N.W. 549, 202 Mich. 
486—Lucking v. Wesson, 25 Mich. 
443. 

Mo.—State v. Norman, 232 S.W, 452 
—^Adamson v. Pogelstrom, 300 S. 

576 


W. 841, 221 Mo.App. 1243—Olean 
Milling Co. v. Tyler, 235 S.W. 186, 
208 Mo.App. 430. 

Mont.—Barth v. Ely, 278 P. 1002, 85 
Mont. 310. 

Neb.—^National Bond & Investment 
Co. v. Haas, 247 N.W. 563, 124 Neb. 
631, 88 A.L.R. 1180—^Appel Mercan- 
tile Co. V. Kirtland, 181 N.W. 151 
105 Neb. 494. 

N.M.—American Mortg. Co. v. White, 
287 P. 702, 34 N.M. 602—Enfield v. 
Stewart. 174 P. 428, 24 N.M. 472 
2 A.L.R. 196. 

N.D.—Davis v. Caldwell, 163 N.W. 
275, 37 N.D. 1. 

Okl.—Reisinger v. Van Huss, 9 P.2d 
724, 156 Okl. 8—First Nat. Bank 
V. Young, 8 P.2d 1108, 155 Okl. 282 
—^Wichita Mill & Elevator Co. v. 
.National Bank of Commerce of 
Prederick, 227 P. 92, 102 Okl. 95— 
State Exchange Bank v. Purcell 
Bank & Trust Co., 218 P. 820, 95 
Okl. 197—First State Bank of La- 
mont V. Ware, 174 P. 273, 71 Okl. 
1—^Nicholson v. Bynum, 162 P. 740, 
62 Okl. 167. 

Or.—Commercial Securities, Inc. v. 
Mast, 28 P.2d 635, 145 Or. 394, 92 
A.L.R. 194—^Nash v. Jaynes, 268 P. 
746, 126 Or. 64—Laam v. Green, 
211 P.. 791, 106 Or. 311—Hart v. 
Oregon Laundry Co., 178 P. 932, 
91 Or. 324. 

Tex.—Walden v. Locke,' Civ.App., 49 
S.W.2d 832—Barton v. Lary, Civ. 
App., 283 S.W. 920—Stephens v. 
Cox, Civ.App., 255 S.W. 241, re- 
hearing denied 256 S.W, 643—Con- 
nally v. State, 234 S.W. 886, 90 
Tex.Cr. 284. 

Wash.—Lahn & Simons v. Matzen 
Woolen Mills, 266 P. 697, 147 Wash. 
560—First Guaranty Bank v. 
Western Cross-Arm & Mfg. Co., 
247 P. 1027, 139 Wash. 614—Wint- 
ler Abstract & Loan Co. v. Sears, 
184 P. 309, 108 Wash. 461, 7 A.L. 
R. 152. 

11 C.J. p 399 note 3. 

“The security is dependent npon 
the title»’ 

Mo.—Globe Securities Co. v. Gard- 
ner Motor Co.. 85 S.W.2d 561, 337 
Mo. 177. 
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secondary liens by subsequent mortgages is contem- 
plated.^^ Under this theory the legal title to, or 
general property in, the chattel mortgaged remains 
in the mortgagor, until condition broken,!^ notwith- 
standing an agreement to the contrary,!^ and not- 
withstanding the mortgage is in form a convey- 
ance.i^ Furthermore, in some States, following the 
lien theory, no title is regarded as passing to the 
mortgagee until after foreclosure and sale, or some 
act tantamount thereto,^^ while in other States the 
mortgagee, after condition broken, is regarded as 
having become vested with a special property in the 
subject matter of the mortgage.20 

Status under civil and common law. It seems 
that a chattel mortgage, as such, is unknown to the 
civil law,and according to some authorities, as 


a lien, was not known at common law,2 2 and has 
been said to be in derogation of the common law.23 
On the other hand; it has been said that the power 
to assign and to transfer property by way of chat¬ 
tel mortgage is not dependent on statute, and was 
not conferred by the chattel mortgage acts;^^ and 
it has been held that, except so far as modified by 
controlling statutes, the for ce and validity of such 
a mortgage is to be tested by the common law touch- 
ing sales of personal property.25 

§ 2. Statutory Provisions 

Chattel mortgages !n many States are regulated and 
controlled by statutes which generally shouid be strictly 
construed. 

Chattel mortgages in many States are now regu¬ 
lated and controlled by statutes,26 which have been 


A purcliaser^s ezecation aud sell- 
er^s acceptauce of a chattel mort- 
gaffe, as provided in the contract of 
sale, passes title to the purchaser 
and the creation of a lien in favor 
of the seller as mortgagee.—Theatre 
Bquipment Acceptance Corporation v. 
Betman, 242 N.W. 93(3, 259 Mich. 245. 
Crop mortgage 

Where party secured from bank 
advances to make crops, giving a 
mortgage after the crops were plant- 
ed to secure indehtedness, past, pres- 
ent and future, the mortgage consti- 
tuted a lien only on the crops for the 
current year, and did not constitute 
title.—Commercial City Bank v. Sul- 
livan, 90 S.E, 173, 18 Ga.App. 608, 

Successive assignments of busi- 
ness and assets of a partnership, ab¬ 
solute on their face, do not prevent 
the operation of the rule that, where 
the relation is that of debtor and 
creditor, and the property is regard¬ 
ed as security, there is no transfer j 
of title.—Sterman v. Ziem, 62 P.2d 
160, 17 Cal.App.2d 414. 

Iu Uliuois 

(1) By a decision of the supreme 
court, “the chattel mortgage act 
. . . recognizes a lien as existing 
under the mortgage upon the prop¬ 
erty mortgaged."—Barchard v. Kohn, 
41 N.B. 902, 903, 157 111. 579, 29 L.R. 
A. 803, reversing 54 111.App. 629. 

(2) By decisions of the court of 
appeals, however, it has been held 
that the mortgage passes a qualified 
title to the mortgagee.—Greenspahn 
V. Ehrlich, 277 Ill.App. 322—Bross v. 
Green, 11^ Ill.App. 58. 

(3) A mortgage in form “granting, 
selling, conveying, and conforming" 
the mortgaged property to the mort¬ 
gagee transfers the legal title at 
time of delivery of the mortgage.— 
Van Zele v. Cleaveland, 208 111.App. 
387, 396. 

Iu New Jersey the rule has been 
stated that, while at law the mort- 
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gage conveys the legal title, in 
equity it merely creates a lien.— 
Rosenblatt v. Premier Dyeing Co., 
139 A. 389, 101 N.J.Eq. 569. 
lu South Carolina 

(1) A mortgage does not vest title 
to mortgaged property in mortgagee 
at date of execution.—General Mo¬ 
tors Acceptance Corporation v. Hana- 
han, 143 S.E. 820, 146 S.C. 257. 

(2) Earlier decisions, however, 
held the contrary,—Hili v. Winns- 
boro Granite Corporation, 99 S.E. 
836, 112 S.C. 243. 

11 C.J. p 399 note 2. 

15t Ariz.—Central Pinance Corpora¬ 
tion V. Norton-Morgan Commercial 
Co., 205 P. 810, 23 Ariz. 517. 

16. Cal.—Pacific Pinance Corpora¬ 
tion V. Hendley, 7 P.2d 391, 119 
Cal.App. 697—^Metheny v. Davis, 
290 P. 91, 107 CaLApp. 137. 

Mo,—^Adamson v. Pogelstrom, 300 S. 

W. 841, 221 Mo.App. 1243. 

N.M.—^American Mortg. Co. v. White, 
287 P. 702, 34 N.M. 602. 

Tex.—Camden Pire Ins. Ass’n v. 
Sutherland, Civ.App., 278 S.W. 907,^ 
reformed on other grounds, Com. 
App., 284 S.W. 927. 

17. Okl.—First State Bank of La- 
mont V. Ware, 174 P. 273, 71 Okl. 
1 . 

18. Tex.—Stephens v. Cox, Civ.App., 
255 S.W. 241, rehearing denied 256 
S.W. 643. 

19. U.S.—In re Martin, D.C.Tex., 283 
P. 833. 

Ariz.—Central Pinance Corporation 
V. Norton-Morgan Commercial Co., 
205 P. 810, 23 Ariz. 517. 

Or.—Commercial Securities v. Mast, 
28 P.2d 635, 145 Or. 394, 92 A.L. 

R. 194. 

Tex.—Sabine Motor Co. v. W. C. 
English Auto Co., Com.App., 291 

S. W. 1088, reversing, Civ.App., 283 
S.W. 224. 

Wash,—Marsh v. Wade, 20 P. 578, 1 
Wash. 538. 
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20- Or.—Commercial Securities, Inc. 
V. Mast, 28 P.2d 635, 145 Or. 394, 
92 A.L.R. 194. 

11 C.J. p 401 note 6. 

“The default of the mortgagor to 
pay his debt at maturity in no way 
aftects the nature of the mortgagee’s 
rights concerning the property mort¬ 
gaged, except that he then becomes 
entitled to proceed to make the se¬ 
curity available in the manner pre- 
scribed by law or by the terms of 
the contract."—^American Mortg. Co. 
V. White, 287 P. 702, 705, 34 N.M. 
602. 

Right to possession or control of 
property after default generally 
see infra §§ 183-185. 

21. La.—^Delop v. Windsor, 26 La. 
Ann. 185. 

Porto Rico.—Matter of Carballo, 4 
Porto Rico Fed. 283. 

11 C.J. p 401 note 8. 

22. 111.—SCOtt V. Judd, 255 111.App. 
558. 

11 C.J. p 401 note 9. 

Statutory lien 

Chattel mortgage is purely statu¬ 
tory lien.—Scott v. Judd, 255 Ill.App. 
558. 

23. 111.—^National Cash Register Co. 
V. Clyde W. Riley Advertising Sys¬ 
tem, 160 N.E. 545, 329 111. 403. 

24. N.J.—Cumberland Nat. Bank v. 
Baker, 40 A. 850, 57 N.J.Eq. 231. 

25. Mass.—^Atlantic Transp. Co. v. 
Alexander Shipping Co., 157 N.B. 
725, 261 Mass. 1. 

2& Iu New York chattel mortgages 
are not controlled by the Personal 
Property Law of the state, but by 
article ten of the Lien Law of Con-- 
sol.L. c 33 § 230 et seq.—In re Ex¬ 
celsior Macaroni Co., D.C.N.Y., 55 P. 
2d 406. 

Statutory regulations as to filing or 
recording see infra § 131. 

Bepeal of statute 

Supplement to act dealing with 
chattel mortgages, which made cer- 
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held to be constitutional and where no special 
types are recognized by, or exempt from, its pro- 
visions, such a statute applies to ali chattel mort- 
gages.28 Such statutes do not operate retroactively, 
and the validity and the effect o£ a mortgage are to 
be determined by the law in force when it was 
made.29 

The provisions of such a statute, in derogation of 
the common law, should be strictly construed,^® and 
will be construed as intending to make such mort- 
gages subject to general laws, except where a con- 
trary intent is expressed.^i While the general rule 
is that the provisions of a statute respecting chattel 
mortgages are mandatory, the application of the 
rule concerns only substantial departures from the 
requirements of the statute.32 

A chattel mortgage which conforms to the re¬ 
quirements of a statute providing when such mort¬ 


gages are void as to third persons is not void, and, 
where a mortgage is valid between the parties there- 
to and there is no provision making it void as to 
third persons, its terms are binding on those who 
take with notice.33 

§ 3. Distinctions between Chattel Mortgages 
and Other Transactions 

Whether or not a particular transaction constitutos 
a chattel mortgage or some other distinguishable transac¬ 
tion depends on the intention of the parties as shown 
by the Instruments executed by them, together with 
the surrounding facts and circumstances. 

Whether or not a particular transaction consti- 
tutes a chattel mortgage or some other distinguish¬ 
able transaction depends on the intention of the par¬ 
ties as ascertained from the character and language 
of the Instruments executed by them, together with 
the surrounding facts and circumstances and, 


tain exceptions asto recordingwhere 
parties execute statement which 
must be recorded, does not repeal 
statute relating to mortgages exe¬ 
cuted by mortgagors engaged In 
business of selling such goods as 
those mortgaged.—Smith v. Pack- 
ard Suburban. 195 A. 618, 122 N.J.Eq. 
566. 

TJ.S.—In re Boswell, D.C.Cal., 20 
F.Supp. 748. 

The coxLStitationality of a statute 
regulating* trust receipts cannot be 
challenged on the ground of alleged 
grave changes introduced into statu- 
tory commercial credit methods, 
since such challenge raises a ques- 
tion of legislative policy and not ju- 
dicial questions, and the state has 
undoubted power to modify or en- 
large its laws relating to personal 
property, lien rights thereon, or cred¬ 
it mediums thereof, as well as the 
filing and recordation requirements 
therein, provided it does so consti- 
tutionally.^—In re Boswell, supra. 

^ N.J.—Smith V. Commercial Cred¬ 
it Corporation, 165 A. 637, 113 N.J. 
Bq. 12, afflrmed Morrow v. Smith, 
170 A 607, 115 N.J.Eq. 310. 

A loau brokers act regulating 
loans on chattel mortgages has no 
application to a chattel mortgage by 
an ordihary lender of money,—Sut- 
ton V. Lovan, Tex.Civ.App., 279 S.W. 
295. 

20. La.—Bank of White Oastle v. 

Clark, 159 So. 409, 181 La. 303. 

11 C.J. p 426 note 21. 

Amendment of mortgage statute is 
not noliced when considering mort¬ 
gage recorded before amendment was 
adopted.—Remingtoji-Rand v. Profits 
Island Gravel Co.,” La.App., 144 So. 
636, opinion reinstated 150 So. 76. 
Better declaration of law 
Mortgage covering agricultural im- 


plements and farm equipment, grant- 
ed under statute authorizlng grant- 
ing, recording, and enforcing of 
chattel mortgages, is not invalid as 
to subsequent farm mortgage be- 
cause of subsequently enacted stat¬ 
ute providing that chattel mortgage 
of movables subsequently immobii- 
ized should not be affected by sale 
or mortgage of the immovable, in 
view of presumption against mean- 
ingless legislation applying to prior 
statute, and the subsequent statute 
obviously being enacted to better 
declare tHe law as it existed under 
the prior statute.—^Bank of White 
Castle V. Clark, 159 So. 409, 181 La. 
303. 

30. 111.—Lyons v. People^s Bank of 
Lexington, 147 N.E. 398, 317 111. 
44 — McKesson-Puller-Morrisson 
Co. v. Chapell Ice Cream Co., 2 
N.E.2d 561, 285 Ill.App. 472—Scott 
V. Judd, 255 Ill.App. 558. 

Lien independent of possession 
A statute which gives a special 
right to a lien independent of pos¬ 
session, a situation unknown to the 
common law with relation to person¬ 
al property, should be strictly con¬ 
strued.—^Kahriman v. Jones, 263 P. 
537, 203 Cal. 254. 

Bequiriug card with Information 
concemiug loan 

A statute requiring persons li- 
censed to make loans on salaries or 
wages or chattel mortgages to give 
the borrower a card with informa- 
tion concerning the loan does not ap- 
ply unless the borrower is obtaining 
the loan on salary, wages, or a chat¬ 
tel mortgage.—^Penn v. State, 17 
Ohio N.P.,N.S,, 474. 

In Montana, however, under Rev. 
Codes 1921 § 4, statutes in deroga¬ 
tion of common law are no longer to 
be strictly construed, but all pro- 
ceedings under code are to be lib- 
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erally construed, and, no exception 
having been made as to Chattel 
Mortgage Statute, Rev. Codes 1921 § 
8276, such statute is to be liberally 
construed.—Swords v. Occident Ele¬ 
vator Co., 232 P. 189, 72 Mont. 189. 

31. La.—Charrier v. Greenlaw Truck 
& Tractor Co., 2 La.App. 622. 

A statute referring to a lien must ' 
be construed to include a chattel 
mortgage, unless a contrary inten¬ 
tion is expressed.—Barth v. Ely, 278 
P. 1002, 85 Mont. 310. 

3>2. IU.—Greenwald v. Lee, 252 111. 
App. 184. 

33. Cal.—Bank of California v. Mc- 
Coy, App., 72 P.2d 923. 

34. Ala.—Bank of Mobile v. Lewis, 
80 So. 179, 16 Ala.App. 605. . 

Conn.—^Adler, Salzman & Adler v. 
Ammerman Purniture Co., 123 A. 
268, 100 Conn. 223. 

Fla.—Cary & Co. v. Hyer, 107 So. 
684, 91 Fla..322. 

N.H.—General Motors Acceptance 
Corporation v. Berry, 167 A. 553, 
86 N.H. 280. 

N.C.—Jones-Phillips Co. v. McCor- 
mick, 93 S.B. 449, 174 N.C. 82. 

Okl.—Jones v. Farmers’ Nat. Bank 
of Wewoka, 162 P. 681, 65 Okl. 11. 
Wis.—Carpenter v. Forbes, 247 N.W. 

857, 211 Wis. 648. 

Agreement to pay debt 

An agreement whereby a debtor 
executes to his creditor a bili of sale 
of an automobile, which is placed 
in the hands of a baileef the title 
thereto to become absolute if the 
debt is not paid, • and the car to be 
returned if the debt is paid, is not a 
mortgage, but an agreement to .pay 
the debt in money or property at the 
debtor’s election.—Petridge v. Os- 
born, 206 P. 839, 120 Wash. 21. 
Gonsignment 

Where a contract between a retail 
piano dealer and defendant provided 
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where it is apparent that the intention is to turn 
over chattels to another merely as security for a 
debt or obligation, the transaction will generally be 
held to be a chattel mortgage and not another form 


of contract or transfer.35 

A chattel mortgage cannot be distinguished from 
other transactions merely by the form given to the 
instrument,^^ nor by the name 'which the parties 


that defendant, paying for pianos 
purchased by the dealer for himself, 
should consign them to the dealer 
for sale, and that the dealer should 
report all sales and settle for cash 
sales immediately; that lien notes 
should be indorsed to defendant un- 
til the amount due for the Instru¬ 
ments represented was settled, with 
interest; that the dealer’s commis- 
sion should be the amount for which 
Instruments were sold in excess of 
the cost thereof, as represented by 
consignment receipts, reciting that 
the instruments should remain the 
property of defendant; and that the 
dealer should make all collections, 
and carry Insurance to cover cost of 
instruments in stock, and surrender 
to defendant, on thirty days’ notice, 
unsold instruments held on consign¬ 
ment, it was held that the contract 
vested in defendant the title to 
pianos purchased from manufactur- 
ers and paid for, and was not a chat¬ 
tel mortgage to secure defendant, the 
term ‘‘consignment” indicating title 
in the consignor.—^Wasey v. Whit- 
comb, 132,N.W. 672, 579, 167 Mich. 
‘ 58 . 

Au iustrumeut executed to cauoel 
aud satisfy a debt, and not to con¬ 
tinue it, does not constitute a chat¬ 
tel mortgage.—Trott v. Flato, Tex. 
Civ.App., 244 S.W. 1085. 

Paymeut aud uot chattel mortgage 

(1) Assignment of money as se¬ 
curity for payment of obligation is 
pro tanto “payment” and not “chat¬ 
tel mortgage.”—Silverstein v. Oak- 
land Title Insurance & Guaranty Co., 
9 P.2d 846, 122 Cal.App, 73. 

(2) That a bank permits receivers 
to transfer their general account to a 
trust account in the trust depart- 
ment does not amount to the giving 
of security by the bank for the ac¬ 
count, but is the actual payment of 
the general account and the creation 
of a new trust agreement.—People ex 
rei. Barrett v. Cairo-Alexander Coun- 
ty Bank, 282 Ill.App. 343, reversed 
on other grounds 2 N.R2d 889, 363 
111. 689. 

Trausactious held uot chattel mort- 
gages 

(1) Agreement to market fruit 
through creditor and give option to 
creditor to apply subsequent crops 
until indebtedness was paid.—Sum- 
merlin v. Orange Shores, 122 So. 608, 
97 Fla. 996. 

(2) A written contract to reconvey 
part of the leasehold interest trans- 
ferred by a contemporaneous convey- 


ance on which the contract is in¬ 
dorsed, if part of the purchase price 
is returned in thirty days.—Gwyanne 
V. Mann, Tex.Civ.App., 240 S.W. 1035. 

(3) Writing conveying personalty 
to lender as security, with agreement 
that borrower hold property as bailee 
until payment.—Tarver v. Beneficial 
Loan Soc. of Maeon, 148 S.E. 288, 39 
Ga.App. 646. 

(4) Transfer by assignee of pur- 
chase-money notes given by condi- 
tional purchaser as security for debt 
of assignee does not create a legal 
mortgage of unassigned agreement 
of conditional sale, or of property 
which bili of sale covered, legal title 
to which remained in ‘ assignee of 
original vendor.—^J. H. Gerlach Co. v. 
Noyes, 147 N.B. 24, 251 Mass. 658, 
45 A.L.R. 961. 

35. U.S.—In re Bonk, D.C.Mich., 270 
P. 657—Cozart v. Barnes, S.C., 240 
F. 935, 153 C.C.A. 621. 

Colo.—Clay, Robinson & Co. v. Mar- 
tinez, 218 P. 903, 74 Colo. 10. 

111.—Citizens' State Bank of Manteno 
V. Senesac, 267 IlLApp. 288. 

Mass.—Hartford Accident & Indem- 
nity Co. v. Callahan, 171 N.E. 820, 
271 Mass. 556. 

N.J.—^David Straus Co. v. Commer- 
cial Delivery Co., Ch., 113 A. 604, 
affirmed 112 A. 417, 92 N.J.Eq. 290 
—Samuelson v. Weisberg, 177 A. 
254, 13 N.J.Misc. 193. 

S.D.—^Pirst Nat. Bank v. Veglahn, 
231 N.W, 601, 67 S.B. 127. 

Wash. — First Guaranty Bank v. 
Western Cross-Arm & Mfg. Co., 
247 P. 1027, 139 Wash. 614. 

Wis.—^National Bank of Commerce of 
Milwaukee v. Brogan, 253 N.W. 
385, 214 Wis. 378. 

Wyo.—^U. S. Pidelity & Guaranty Co. 
V. Thompson, 41 P.2d 269, 47 Wyo. 
619 — Sterling Lumber Co. v. 
Thompson, 41 P.2d 264. 

Admissiou of title to chattel snbject 
to paymeut of loau 
A written instrument which on its 
face is an admission of title to chat¬ 
tels, but which is subjec^ by oral 
arrangement, to redemption on pay¬ 
ment of a sum of money loaned, is 
in law a chattel mortgage subject to 
the statutes governing their exeeu- 
tion and recording.—Commonwealth 
Pinance Corporation v. Schutt, 116 
A. 722, 97 N.J.Law 225. 

Au iudeumity coutraet which also 
assigns chattels as security is in ef- 
fect a chattel mortgage. 

U.S.—Commercial Casualty Ins. Co. 
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V. Williams, C.C.A.N.C.. 37 F.2d 

326, certiorari denied 50 S.Ct. 409, 

281 U.S. 757, 74 L.Ed. 1167. 

Mont.—Brown v. Federal Surety Co., 

8 P.2d 647, 91 Mont. 389. 

Wyo.—State Bank of Wheatland v. 

Bagley Bros.. 11 P.2d 592, 44 Wyo. 

307. 

Chattel mortgagre aud uot partner- 
ship agreement 

Written agreement pursuant to 
which plaintiff turned over to anoth¬ 
er goods and fixtures of a mercan- 
tile establishment for the operation 
of a mercantile business, the entire 
property to remain the property of 
plaintiff to secure purchase-money 
note, is not a partnership agreement, 
but a chattel mortgage.—Parrow v. 
Parrow, 206 S.W. 134, 136 Ark. 140. 

Chattel mortgage aud uot warehouse 
receipt 

A written instrument, whereby de¬ 
fendant “conveyed and delivered un- 
to the possession” of plaintiffs cer- 
tain grain stored at a particular 
place, and further provided that the 
transfer was by way of mortgage, to 
secure an indebtedness due plaintiffs, 
that they. should sell the grain, ap¬ 
ply the proceeds to defendant*s in¬ 
debtedness, and account to him for 
the balance, and t.hat “the receipt” 
was assignable by indorsement, was 
a chattel mortgage, and not a ware¬ 
house receipt.—Snydacker V. Blatch- 
ley, 52 N.E, 742, 177 111. 506. affirm- 
ing 72 Ill.App: 519. 

Trausactious held chattel mortgages 

(1) Assignment to conditional sell- 
er of interest' in machines as secur¬ 
ity for Indebtedness on additional 
machines.—Rowe Vending Mach. Co. 
V. Morris, 177 N.E. 112, 276 Mass. 
274. 

(2) A transfer and assignment by 
a borrower to a lender. as trustee of 
all the borrower’s one-half interest 
in a Corporation as security for a 
loan.—Boyett v. Hahn, 73 So. 79, 197 
Ala, 439. 

(3) A public Improvement contrac¬ 
tores assignment of his tangible as- 
sets to a surety as security, such 
assets remaining in the possession 
of the contractor and being used in 
the ordinary course of his business. 
—Stulz-Sickles Co. v. Fredburn 
Const. Corporation, 169 A. 27, 114 
N.J.Eq. 475. 

36. Wis.—Smith v. Pfluger, 105 N. 

W. 476, 126 Wis. 253, 110 Am,S.R. 

911, 2 L.R.'a.,N.S., 783. 

11 C.J. P 401 note 12. 
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have given it,^^ nor can it be so distinguished hy 
the parties’ belief as to the effects of their acts.^^ 
Conversely, an instrument, in fact a chattel mort- 
gage will not be regarded as something different 
because called by the parties by a different name,^^ 
particularly where there is a statutory provision to 
that effect.'^^ Accordingly a conveyance of person- 
al property may properly be held to be a mortgage 
notwithstanding the person receiving it expressed at 
the time his unwillingness to accept a mortgage.'^^ 
Furthermore the character of the transaction is 
fixed at its inception, and if an instrument is a 
mortgage when executed its character does not aft- 
erward change, for, Once a mortgage always a 
mortgage, is a maxim of the law.'^^ 

Distinguished from an agricultural lien see Agri- 
culture § 44; from an assignment see Assignments 
§ 2 b"(8); from an assignment for the benefit of 
creditors see Assignments for Benefit of Creditors 
§ 4 g; from a bailment see Bailments § 4. Chat¬ 
tel mortgage as transfer within meaning of bulk 
sales law see the CJ.S. title Fraudulent Conveyanc- 
es § 481, also 27 CJ. p 883 notes 34-39. 

§ 4. - Pledge 

a. In general 

b. Effect of transfer of title 

c. Effect of transfer or retention of pos- 

session 

d. Effect of nonperformance 

e. Existence of independent debt 

f. Effect of power of sale 


g. Necessity of writing 

h. Intention of parties as controlling 

i. Change of character of transaction 

a. In General 

A chattel mortgage Is to be distinguished from a 
pledge, although it is sometimes difficult to determine 
into which class a particular transaction falis. 

The securing of the payment of a debt or the per- 
formance of other obligations is equally the object 
of both pledges and chattel mortgages;43 hence, it 
is sometimes difficult to determine intp which class a 
particular transaction falis,although there are 
well recognized distinctions between them.'^5 'pjjg 
law favors a pledge rather than a mortgage in a 
case where there is any doubt as to whether the 
transaction is a pledge or a mortgage.^® 

By the statutes in some States the distinction be¬ 
tween a mortgage and a pledge is clearly recog¬ 
nized,while in other jurisdictions the effect of the 
statutes is to make the rights of a pledgee and of a 
mortgagee in possession substantially the same.^^s 
A contract of pledge being. held different from a 
chattel mortgage, it follows that statutes specifically 
confined to chattel mortgages are not applicable to 
pledges,^^ and vice versa.^® 

b. Effect of Transfer of Title 

Under the view that the legal title passes to the 
mortgagee, a chattel mortgage is distinguished from a 
pledge in that In case of a mortgage the general prop¬ 
erty passes to the mortgagee subject to be divested on 
performance of the condition, whereas under a pledge the 
pledgee acquires oniy a speciai property or lien. 


37. Ala.—^Bank of Mobile v. Lewis, 
80 So. 179, 16 Ala.App. 605. 

11 C.J. p 402 note 13; 

TTse of words ^'cliattel mortgagre’^ 
in renewal afildavit cannot make in¬ 
strument chattel mortgage where in¬ 
strument was not in form and did 
not use terms ordinarily found in 
chattel mortgage.—^Mills Novelty Co. 
V. Morett, 254 N.W. 163, 266 Mich. 
451. 

38. Conn.—^Adler, Salzman & Adler 
V. Ammerman Furniture Co., 123 
A. 268, 100 Conn. 223—Williams v. 
Chadwick, 50 A. 720, 74 Conn. 255. 

39. U.S.—^In re Farmers' Co-op 
Ass’n of Marion County, Fla., D.C. 
Fla., 3 F.2d 708. 

11 C.J. p 402 note 14. 

40. Statute providing convejance as 
security cousidered mortgage 

Statute providing that Instruments 
conveying property to secure pay¬ 
ment of money shall be considered 
mortgages is designed to insure ef- 
fectuation of genuine intention of 
parties, and neither artifice of form 
nor superficial declaration of inten¬ 


tion will obscure true nature of 
transaction.—Cary & Co. v. Hyer, 107 
So. 684, 91 Fla. 322. 

41. Conn.—^Williams v. Chadwick, 
50 A. 720, 74 Conn. 252. 

42. Fla.—Pittmah v. Milton, 68 So. 
658, 69 Fla. 304. 

Wash.—^Preepons v. Elliott, 67 P.2d 
924, 190 Wash. 348. 

43. N.C.—Sneeden v. Nurnberger’s 
Market, 135 S.E. 328, 192 N.C. 439. 

11 C.J. p 402 note 17. ^ 

A chattel mortgage is in the na¬ 
ture of a pledge to secure payment 
of a debt.—^Appel Mercantile Co. v. 
Kirtland, 181 N.W. 151, 105 Neb. 494. 

44- U.S.—^Bank of British Columbia 
V. Marshall, C.C.Or., 11 P. 19, 8 
Sawy. 29. 

Ala.—Oden v. Vaughn, 85 So. 779, 204 
Ala. 445. 

11 C.J. p 402 note 18. 

45. N.C.—Sneeden v. Nurnberger’s 
Market, 135 S.E. 328, 192 N.C. 439. 
«There may be little or no differ- 
ence between a pledge and chattel 
mortgage in actual practice, and it 
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may be that legislation treats them 
as similar, to some extent.”—J. H. & 
C. K. Eagle V. Kunkle, 122 A. 276, 
278, 278 Pa. 190. 

‘‘Pormerly no distinction was tak- 

en between a pledge and a mortgage 
of chattels. They were both regard¬ 
ed as security for a debt, and the 
title of the pledgee was considered 
as substantially the same in both 
cases.*'—^Appeal of Collins, 107 Pa. 
1590, 605, 52 Am.R. 479. 

48. U.S.—In re Cross, D.C.N.Y., 244 
P. 844. 

11 C.J. p 402 note 19. 

47. Cal.—Ehrlich v. Ewald, 4 P. 
1062, 66 Cal. 97. 

Dak.—^Everett v. Buchanan, 6 N.W. 
439, 8 N.W. 31, 2 Dak. 249. 

48. Wash.—Marsh v. Wade, 20 P. 
578, 1 Wash. 538. 

49. N.C. — Bundy v. Commercial 
Credit Co., 163 S.E. 676, 202 N.C. 
604. 

11 C.J. p 402 note 22. 

50. N.T.—White v. Cole, 24 Wend. 
116, reversed on other grounds 26 
Wend. 511. 
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Under the view that the legal title passes to ‘the 
mortgagee, as announced supra § 1, a chattel mort- 
gage is distinguishable from a pledge in that in the 
case of a mortgage the general property passes to 
the mortgagee subject to be divested on perform- 
ance of the condition, while under a pledge the gen¬ 
eral property does not pass, the pledgee having only 
a special property or a lien.^i 

Choses in acHon, In a pledge of choses in ac- 
tion, such as stocks, bonds, and notes, it may be 
necessary to the value of the security that the legal 
title pass to the pledgee; but it is held by him for 
the benefit of the pledgor in whom the general prop¬ 
erty remains, and the contract is construed in ali re- 
spects as one of pledge.52 Transfer of stock on the 
books of the Corporation from the debtor to the 
creditor as security is a pledge and not a mort- 


§ 4 

gage.^^ Where, however, stocks are deposited with 
the lender of money as collateral security for the 
loan with authority to the lender to sell the same on 
nonpayment of the sum borrowed, the transaction is 
a mortgage and not a pledge.®^ 

Covenant to warrant title. A covenant in the in- 
strument to warrant and defend the title to the 
thing pledged will not render it a mortgage since 
such covenant, being in its nature and terms exec- 
utory, cannot be construed to operate as a convey- 
ance of the title.^^ 

Delivery of hili of sale. Although there are de- 
cisions to the contrary,56 according to the weight of 
authority the delivery of a bili of sale or bili of 
parcels, absolute on its face, with the intention that 
it shall operate as a security, constitutes not a mort¬ 
gage, but a pledge.57 Where, however, the bili of 


51. U.S.—Goldstein v. Rusch, C.C.A. 
N.Y., 56 F.2d 10. modifying-, D.C., 
54 F.2d 86, and certiorari denied 
53 S.Ct. 9. 287 U.S. 604, 7.7 L.Ed. 
526—In re German Publication So- 
ciety, D.C.N.T.. 289 F. 509, affirmed. 

C. C.A., 289 F. 510—In re Pittman, 

D. C.N.C.. 275 F. 681. 

Ala.—Oden v. Vaugrhn, 85 So. 779, 
204 Ala. 445, 

Fla.—Therrell v. Filer, 133‘ So, 861, 
101 Fla. 192. 

Ga.—Evans v. Odum, 183 S.E. 669, 
52 Ga.App. 453. 

Minn.—Thoen v. First Nat. Bank, 
271 N.W, 111. 

N.Y.—^People v. Scudder, 163 N.Y.S. 
739, 177 App.Div. 225, affirmed 117 
N.E. 1080, 221 N.Y. 670. 

N.C.—Bundy v. Commercial Credit 
Co., 163 S.E. 676, 202 N.C. 604. 

Pa.—:J. H. & C. K. Eagle v. Kunkle, 
122 A. 276, 278 Pa. 190—Appeal of 
Collins, 107 Pa. 590, 52 Am.R, 479, 
11 C.J. p 402 note 24. 

Similar statemeuts of distinction 

(1) “Between a mortgragre and a 
pledge there is a recognized and ap- 
proved distinction: The former is a 
conditional transfer or conveyance of 
the property itself, and, if the con¬ 
dition is not performed, the title 
vests absolutely at law'in the mort¬ 
gagee; the latter passes the posses- 
sion of the property, or at most a 
special property in the pledge, with 
a right of retainer until the debt is 
paid.” — Sneeden v. Nurnberger's 
Market, 135 S.E. 328, 330, 192 N.C. 
439. 

(2) “The distinction between a 
mortgage and a pledge is that in the 
mortgage the legal title is vested in 
the mortgagee, leaving the mortga- 
gor with only an eauitable title, 
which only a coiirt of e<iuity can en- 
force, while in the pledge the pladgor 
retains his legal title to the property 
pledged, which a court of law can 


act upon and enforce.”—Minge v. 
Clark, 72 So. 167, 196 Ala. 617. 

An agreement for pledge of an au- 
tomobile as security for an indebted- 
nessy which does not contain a de- 
feasance clause is not a chattel 
mortgage.—Fletcher American Nat. 
Bank v. McDermid, 128 N.E. 685, 76 
Ind.App. 150. 

Trausactions held chattel mortgages 

(1) Where a transaction operates 
to pass title to the lender, subject 
to the right of the borrower to re- 
L acquire, it is a mortgage instead of 
a pledge.—^Rice v. Gannett, 84 So. 
557, 17 Ala.App. 239, certiorari de¬ 
nied Ex parte Gannett, 85 So. 921, 
204 Ala. 698. 

' (2) A note reciting a pledge of a 

mule as security with power to sell 
it if the debt were not paid at ma- 
turity evidenced pfLyee’s right, title, 
and interest in the mule, and hence 
was a mortgage, and not a pledge, 
where the evidence showed that the 
parties intended a transfer of the 
property as security for the debt 
contracted in its purchase.—^Brad- 
ford V, Proctor, 96 So. 203, 209 Ala. 
299. 

11 C.J. p 402 note 24 [d]. 

Transactions held pledges 

(1) A transaction whereby neither 
an absolute nor a defeasible title to 
personalty is transferred by the 
owner, but only possession with the 
power to sell if default is made ia 
the payment of the note secured, is 
not a mortgage, but a “pledge.”— 
Grand Ave. Bank v. St. Louis Union 
Trust Co., 115 S.W. 1071, 1074, 135 
Mo.App. 366. 

(2) A lease of a farm providing 
that if the grain raised thereon i 
should be sold, or removed or should 
be claimed or levied on by third per- 
sons before the rent was paid, the 
lessor should ha ve the right to enter: 
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the premises, take possession of, and 
sell the grain and apply the proceeds 
on the rent, did not create a mort¬ 
gage, but only attempted to create 
a pledge.—^Ash Creek State Bank v. 
Zwart, 196 N.W. 935, 158 Minn. 100. 
11 C.J. p 402 note 24 [b], [cL [e]. 

52. Minn.—Palmer v. New York Mu¬ 
tual Life Ins. Co., 130 N.W. 250, 
114 Minn. 1, Ann.Cas.l912B 957. 

11 C.J. p 403 note 25. 

Assignmeiit of co&tract 
One to whom rights of buyer of 
timber, under contract which left ti¬ 
tle in sellers, were assigned to se¬ 
cure loan acquires onlj»* a pledge of 
the contract, with the right to pay 
purchase price according to its 
'terms, and not lien on timber.—^First 
Guaranty Bank v. Western Cross- 
Arm & Mfg. Co., 247 P. 1027, 139 
Wash. 614. 

Transfer of a chattel mortgage 
merely by way of collateral security 
for the payment of a debt is a 
pledge, and not a mortgage thereof. 
—Haskins v. Kelly, 24 N.Y.Super. 
160,. 1 Abb.Pr..N.S., 63. 

53. Or.—Irving Park Assoc. v. Wat- 
son, 67 P. 945, 41 Or. 95. 

11 C.J. p 404 note 26. 

54. Ala.- 7 -Campbell v. Woodstock 
Iron Co., 3 So. 369, 83 Ala. 351. 

11 C.J. p 404 note 27. 

55. Ky.—^Hamilton v. Wagner, 2 A. 
K.Marsh. 331. 

55. Cal.—^Heylord v. Badger, 35 Cal. 
404. 

N.Y.—Peo. V. Remington, 12 N.Y.S. 
824, 14 N.Y.S, 98, 59 Hun 282, af¬ 
firmed 27 N.E. 853, 126 N.Y. 654— 
Tedesco v. Oppenheimer, 37 N.Y.S. 
1073, 15 Misc. 522, 2 N.Y.Ann.Cas. 
411. 

57, U.S.—Petition of Chattanooga 
Savings Bank, C.CLA..Tenn., 261 F. 
116. 

11 aJ. p 404 note 39. 
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sale contains a defeasance clause, it is, in most ju- 
risdictions, held to be a chattel mortgage,58 al- 
though in some jurisdictions it may constitute a 
pledge.59 Where the bili of sale is accompanied 
by the delivery of a separate writing containing a 
defeasance clause,or is accompanied by a parol 
agreement of the creditor to hold the property as 
security for a debt contracted at the time of its ex- 
ecution,®! it has been held to constitute a mart- 
gage. 

Stipulation for a lien, A stipulation in an instru- 
ment for a lien on the property is consistent with 
the idea of a pledge, but inconsistent with that of 
a chattel mortgage where the eifect of the mortgage 
is regarded as passing legal title .^2 

c. Effect of Transfer or Retention of Posses- 
sion 

A chattel mortgage is also distinguished from a 
pledge in that delivery of possession is generaily essen- 
tial to a pledge, but not to a mortgage. 

A delivery and retention of the possession of the 
chattels is generaily essential to a pledge, while, as 
between the parties at least, a delivery is not nec- 
essary to the validity of a mortgage.^however, 


an instrument is in form a mortgage, in that it has 
a defeasance clause, it will be held to be a mort¬ 
gage, although possession of the mortgaged chattels 
is delivered to the mortgagee at the time of its exe- 
cution.^^ 

Where the property attempted to be pledged is in 
the possession of another party for a specific pur- 
pose, as, for instance, collateral security, and deliv¬ 
ery of possession is at the time impossible, it is 
nevertheless a valid pledge and not a mortgage, es- 
pecially when such was the ciear intention of the 
parties.^® 

d. Effect of Nonperformance 

Nonpayment or nonperformance of the condition gen- 
erally works a forfeiture In case of a chattel mortgage, 
but not in case of a pledge. 

In case of a pledge, nonpayment of the debt even 
after it is due does not work a forfeiture, but the 
title remains in the pledgor until it is divested, ei- 
ther by foreclosure in equity or by a sale on due 
notice. Whereas in the case of a mortgage nonper¬ 
formance of the condition at the time specified 
works a forfeiture, and at law no performance or 
offer to per form thereafter will revest the title in 


Belivery of a car nuder aa abso- 
lute bili of sale will constitute a 
pledge and not a chattel mortgage 
where it appears from a promissory 
note exeeuted to the transferes con- 
temporaneously therewith that the 
transfer is made as collateral secur¬ 
ity for the payment of the note.—Pe- 
tition of Chattanooga Savings Bank, 
C.C.A.Tenn., 261 F. 116—Darragh v. 
Blliotte, Tenn., 215 F. 340, 131 C.C.A. 
482. 

Absolute transfer as pledge general- 
ly see the C.J.S. title Pledges § 15, 
also 49 C.J. p 907 note 30-p 908 
note 3.5. 

sa TT.S.—In re German Publicat ion 
Society, D.C.N.Y., 289 F. 609. af- 
firmed, C.C.A., 289 F. 610. 

11 C.J. p 404 note 30. | 

59. Mass.—Kimball v. Hildreth, 8 
Allen 167. 

60. Tex,—Keppler v. Kelly, Civ. 
App., 201 S.W. 447. 

11 C.J. p 404 note 32. 

Written bUl of sale and contem- 
poraueons agreement to retransfer 
the property on the seller's payment 
of the consideration are in effect a 
chattel mortgage and not a pledge, 
under which either party by agree¬ 
ment might have possession.—^Kep- 
pler V. Kelly; supra. 

61. N.Y.—Smith v. Beattie, 31 N.Y. 
642—Schoenrock v. Parley, 49 N. 
Y.Super. 302. 

62. U.S.—^British Columbia Bank v. 


Marshall, C.C.Or., 11 F. 19, 8 Sawy. 
29. 

Mont.—Barth v. Ely, 278 P. 1002, 85 
Mont. 310. 

63. U.S.—Manufacturers Acceptance 
Corporation v. Hale, C.C.A.Tenn., 
65 F.2d 76—In re German Publica- 
tion Society, D.C.N.Y.. 289 P. 509, 
afSrmed, C.C.A., 289 P. 510—^In re 
Pittman, D.C.N.C., 275 F. 681. 

Ala.—Bice v. Garnett, 84 So. 557, 17 
Ala.App. 239, certiorari denied 85 
So. 921, 204 Ala. 698. 

Cal.—Arena v. Bank of Italy, 228 P. 
441, 194 Cal. 195. 

Ga.—Evans v, Odum, 183 S.E. 669, 
52 Ga.App. 453. 

Ind.—Fletcher American Nat Bank 
V. McDermid, 128 N.E. 685, 76 Ind. 
App. 150. 

N.Y.—Cortelyou v, Lansing, 2 Cai. 
Cas. 200. 

N.D.—Kelly v. Baird, 252 N.W. 70, 
64 N.D. 346. 

Pa.—J. H. & C. K. Eagle. v. Kunkle, 
122 A, 276, 278 Pa. 190. 

11 C.J. p 404 note 36. 

A written transfer of the legal ti¬ 
tle to property as security for a debt 
under such circumstances as to show 
that the parties intended a sale, 

* whether with or without delivery, 
constitutes a mortgage, although no 
method of foreclosure is provided, 
while, if possession of the property 
is delivered, legal title remaining in 
the debtor and the creditor having a 
mere lien, the transaction is a 
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pledge.—Oden v. Vaughn, 86 So. 779, 
204 Ala. 445. 

Indenture placing securities in 
trustee’s hands for payment of bonds 
is not mortgage or trust deed, but 
pledge.—Central State Bank v. Com- 
mercial Building & Securities Co., 
218 N.W. 622, 206 lowa 75. 

64. U.S.—In re German Publication 
Society, D.aN.Y., 289 F. 509, af- 
firmed, C.C.A., 289 F. 510. 

65. U.S.—^In re Cross, D.C.N.Y., 244 
P. 844. 

An agreement that plaintiff should 
hold corporate stock, then in the 
possession of another, as collateral 
security for an indebtedness, as pos¬ 
session of the stock could not be 
given, the agreement should be con- 
strued as a valid pledge, instead of 
a mortgage, particularly as the cer- 
tificates merely represent the stock, 
and are not the^shares themselves. 
—First Nat. Bank of Waterioo v. Ex- 
change Nat. Bank of ’ Seneca Palis, 
153 N.Y.S. 818, 179 App.Div. 22, af- 
ftrmed 164 N.Y.S. 1092. 179 App.Div. 
22 . 

Ooods in warehouse 
Construed together, a note for a 
loan purporting to pledge as collat¬ 
eral security therefor goods in a 
warehouse, and an instrument of 
same date whereby the maker as- 
signs ali his right, title, and interest 
in the goods on account of said loan, 
constitutes a pledge rather than a 
mortgage.^In re Cross, D.C.N.Y., 244 
I F. 844. 
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the mortgagor.^® In equity, however, contracts of 
pledge and mortgages are in most respects subject 
to the same rules, a mortgage being considered in 
equity but a pledge or security for the payment of 
the debt or the discharge of the other engagements 
for which it was originally given.®*^ 

e. Existence of Independent Debt 

A transfer of property as security for an independ¬ 
ent debt is a pledge and not a mortgage. 

Where a debt exists independent of the transfer 
of property for the payment of which the transfer 
is a collateral security, the transaction constitutes a 
pledge and not a mortgage.^^ 

f. Effect of Power of Sale 

Power of sale alone does not determine whether the 
transaction is a pledge or a mortgage. 

A power of sale, although a frequent provision in 
a mortgage, is not determinative of the fact that a 
particular transaction constitutes a pledge. 

g. Necessity of Writing 

A distinction has been made that a writing is re- 
quired for a mortgage but not for a pledge. 

A Stili further distinction observed by some cas¬ 
es is that in case of a pledge no writing is requir- 
ed,*^® whereas in some jurisdictions a mortgage may 
be required to be in writing.This distinction, 
however, is not tenable under the common-law rule 
that a parol mortgage of personal property is valid 
as between the parties even without change of pos- 
'session.*^^ 


h. Intention of Parties as Controlling 

The intention of the parties may be a controlling 
factor In determining whether a particular transaction 
constitutes a mortgage or a pledge. 

The intention of the parties will not control the 
established legal effect of their transaction,t)ut, 
nevertheless, when properly ascertained, it may be 
a controlling factor in determining whether a doubt- 
ful transaction constitutes a mortgage or a pledge, 
as where it becomes necessary to determine whether 
or not they intended the title to pass.^S This inten¬ 
tion is to be gathered from the language of the en- 
tire instrument,*^^ and from the language and con- 
duct of the parties.77 In the absence of other means 
for determining the character of the transaction, its 
abstract form usually Controls the question.*^^ 

i. Change of Character of Transaction 

The character of a transaction, as pledge or mort¬ 
gage, cannot be altered without a new agreement, 

The character of a transaction cannot be altered 
from a pledge to a chattel mortgage, or, conversely, 
without a new agreement of the parties.*^® The fact 
that a pledge is recorded as a mortgage does not al¬ 
ter its character. 

§ 5 . Sale in General 

A sale Is dlstinguished from a mortgage, In that a 
sale Is a transfer of absolute property In a chattel for a 
price, whereas a mortgage is at most a conditionai sale 
or transfer as security, subject to revesting of title in 
the mortgagor on performance of the condition. In de¬ 
termining whether a transaction is a sale or a mortgage, 
the intention of the parties as ascertained from the whole 
transaction Is controlling. 


66. Pa.—J. H. & C. K. Bagle v. 
Kunkle, 122 A. 276, 278 Pa. 190. 

11 C.J. p 405 note 38. 

67. Tex.—^Luckett v. Townsend, 3 
Tex. 119, 49 Am.D. 723. 

68. N.Y.—^Haskins v. Kelly, 24 N.T. 
Super. 160. 

11 C.J. P.405 note 40. 

69. U.S.—^British Columbia Bank.v. 
Marshall, C.C.Or., 11 F. 19, 8 Sawy. 
29. 

N.Y.—^Brownell v. Kawkins, 4 Barb. 
491. 

11 C.J. p 405 note 41. 

Transaction lield mortgage 
A note stating a deposit as secur¬ 
ity of certain tobacco, which the 
payees are empowered to sell, 
amounts to a mortgage.—Cozart v. 
Barnes, S.C., 240 P. 935, 153 C.C.A. 
621.^ 

70. Ala.—Oden v, Vaughn, ,85 So. 
779, 204 Ala. 445. 

Me.—^Eastman v. Avery, 23 Me. 248. 
Necessity of writing to constitute 
pledge in general see the C.J.S. ti¬ 
tle Pledges § 12, also 49 CXJ. p 906 
notes 83-90. 


71. 'Ky.—^Flowers v. Sproule, 2 A.K. 
Marsh. 54. 

Tenn.—Hurst v. Jones, 10 Lea 8. 
Necessity of writing to constitute 
mortgage see infra § 49. 

72. N.C.—^McCoy v. Lassiter, 95 N.C. 

88 . 

73 . U.S.—Thurber v. Oliver, aC.Md., 
26 F. 224. 

Mass.—^Copeland v. Barnes, 18 N.E. 
65, 147 Mass. 388. 

Wis.—^Leach Co. v. Trace, 226 N.W. 
308, 309, Quoting Corpus Juris. 

74. U.S.—^In re German Puhlication 
Society, I>.C.N.Y., 289 P. 609, af- 
firmed, C.C.A., 289 F. 510. 

Ala.—^Bradford v. Procter, 96 So. 203, 
209 Ala. 299. 

N.D.—Kelly v. Baird, 252 N.W. 70, 
64 N.D. 346. ' 

Wa^h,—Freepons v. Elliott, 67 P.2d 
924,. 190 Wash. 348. 

11 C.J. p 405 note 46. 

Indenture of trust, hy which debt- 
or transferred to its manager, to 
hold as trustee for a creditor, cer- 
' tain marine engines, may create a 
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valid pledge, rather than a mortgage, 
in view of intention of the parties, 
especially as indicated by their con- 
duct. — Manufacturers’ & Traders' 
Nat. Bank of Buffalo v. Gilman, C. 
C.A.Mass., 7 P.2d 94. 

75. N.C.—^MeCoy v. Lassiter, 96 N. 

c: 88. 

76. U.S.—^Herrmann v. Central Car 
Trust Co.. N.Y., 101 P. 41, 41 C.C. 
A. 176. 

11 C.J. p 405 note 48. 

77. Mass.—Gamson v. Pritehard, 96 
N.E. 716, 210 Mass. 296. 

N.C.—^Bundy v. Commercial Credit 
Co., 163 S.E. 676, 202 N.C. 604. 

78. Minn.—^Palmer v. New York 
Mut, L. Ins. Co., 130 N.W. 250, 114 
Minn. 1, Ann.Cas.l912B 957. 

N.Y.—People v. Scudder, 163 N.Y.S. 
739, 177 App.Div. 225, affirmed 117 
N.E. 1080. ■ 

79. N.H.—^Janvrin v. Pogg, 49 N.H! 
3'40, 351. 

11 C.J. p 405 note 61. 

80. Ky.—^Bogard v. Tyler, 56 S.W. 
709, 119 Ky. 637, 21 Ky.L. 1462. 
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A sale is distinguished from a mortgage in that 
the former is a transfer of the absolute property in 
the goods for a price, whereas a mortgage is at 
most a conditional sale of personal property as se- 
curity for the payment of a debt or the perform- 
ance of some other obligation, subject to the con- 
dition that on performance title shall revest in the 
mortgagor.^l In determining whether a transac- 
tion is a sale or a mortgage, the court will take into 
consideration the intention of the parties as shown 
by the whole transaction, in view of ali the circum- 
stances,^^ intention when ascertained being 

controlling,^^ except as against the legal effect of 


the transaction and the form which has been giv- 
en the instrument evidencing the transaction is of 
but slight importance.^^ 

The purpose which the transaction is intended to 
effectuate is in ali cases the final test,^^ and, if the 
transaction resolves itself into security for a debt 
or other obligation, it is generally a mortgage.87 
Where a bili of sale States on its face that it is in¬ 
tended as security, such fact is ordinarily conclusive 
that it is intended as a mortgage.^S 

As conducing toward the construction of a trans¬ 
action as a mortgage rather than as a sale, the 


81. Conn.—Guilford-Chester Water 
Co. V. Town of Guilford, 141 A. 
880, 107 Conn. 519, 

Okl.—First Nat. Bank v. Toungr, 8 
P.2d 1108, 155 Okl. 282—Waldrep 
V. Exchange State Bank, 197 P. 
509, 511, 81 Okl. 162, auoting Cor¬ 
pus Juris. . 

11 C.J. p 405 note 53. 

Mortgage as lien rather than con¬ 
ditional sale see supra § 1. 

SSL U.S.—Vander Lei v. Blakely, C. 

C,A,Mich., 284 F. 516, 

Jll.—See Gordon v. Brucker, 208 111. 
App. 188, 

Kan.—Doyle v, Bentrup, 207 P. 859, 
111 Kan. 442. 

N.C.—General Motors Acceptance 
Corporation v. Mayberry, 142 S.E. 
767, 195 N.C. 508. 

Tex,—^Walker v.„ Wilmore, Com.App., 
212 S.V/. 655, reversing, Civ.App., 
174 S.W. 921. 

Wash.—^Hays v. Bashor, 185 P. 814, 
108 Wash. 491. 

11 C.J. p 406 note 54. 
lustruiueuts construed togetlier 
Bili of sale and letter given hy 
buyer to seller at same time must 
be construed together.—Kenworthy 
Grain & Milling Co. v. Green Meadow 
Cheese Factory & Dairy Co., 18 P,2d 
489, 171 Wash. 613. 

83. Conn.—Guilford-Chester Water 
Co. V. Town of Guilford, 141 A. 
880, 107 Conn. 519. 

Fla.—Cary & Co. v. Hyer, 107 So. 
684, 91 Fla. 322. 

Wash.—Kelly v. Price, 269 P. 842, 
148 Wash. 542. 

11 C.J. p 406 note 66. 

84. Wis.—Leach Co. v. Trace, 226 
N.W. 308, 199 Wis. 292. 

85. N.T.—Youssoupoff V. Widener, 
158 N.E. 64, 246 N.T. 174, affirm- 
ing 219 N.Y.S. 942, 219 App.Div. 
712, which affirmed 216 N.Y.S. 24, 
126 Misc. 491. 

11 C.J. p 406 note 56. 

^'Mortgage, sell and transfer” 

Instrument by which purchasers 
of realty promised to pay balance 
due vendor in certain designated in- 
stallments and that “to secure” the 


payment of the instrument “we 
mortgage, sell and transfer . . . 

our Piano” to the vendor was a 
“chattel mortgage.”—^Ward v. War¬ 
ner, Wash., 71 P.2d 677. 

8Q. Conn.—Guilford-Chester Water 
Co, V. Town of Guilford, 141 A. 
880, 107 Conn. 519. 

Okl.—Waldrep v. Exchange State 
Bank, 197 P. 509, 511, 81 Okl. 162, 
auoting-Corpus Juris. 

Wis.—Smith v. Pfluger, 105 N.W. 476, 
126 Wis. 253, 110 Am.S.R. 911, 2 
L.R.A., N.S., 783. 

87. IT.S.—^Universal Credit Co. v. 
Fortinberry, C.C.A.Tex., 63 P.2d 
71—In re Sachs, C.C.A.Md., 30 F.2d 
510, affirming in part and reversing 
in part, D.C., 21 P.2d 984—In re 
Ulrop-HufC Co., D.C.N.Y., 9 F.2d 
922, affirmed, C.C.A., 9 P.2d 924— 
In re Farmers' Co-op. Ass’n of 
Marion County, Fla., D.C.Pla., 3 P. 
2d 708. 

Ala,—Oden v. Vaughn, 85 So. 779, 
204 Ala. 445. 

Conn.—Guilford-Chester Water Co. v. 
Town of Guilford, 141 A. 880, 107 
Conn. 519. 

Fla.—Yearwood v. Welch, 144 So. 
308, 107 Fla. 143—Malone v. Meres, 
109 So. 677, 91 Fla. 709. 

Ga.—Hix v. Williams, 156 S.E. 355, 
42 Ga.App. 143—Grady v. T. I. 
Harris, 151 S.E. 829, 41 Ga.App. 
111—Lane v. Smart, 94 S.E. 325, 
21 GavApp. 292. 

111.—Southern Surety Co. v. People’s 
State Bank of Astoria, 163 N.E. 
659, 332 111. 362, reversing 243 111. 
App, 195. 

Ky.—^Allin v. City of Harrodsburg, 
67 S.W.2d 45, 247 Ky. 360. 

Mich.—^In re Parkstone Apartment 
Co., 220 N.W, 780, 243 Mich. 401— 
Burroughs Adding Mach. Co. v. 
Wieselburg, 203 N.W. 160, 230 

Mich. 15. 

Mo.—^Puryear-Meyer Grocer Co, v. 

Cardwell Bank, App., 4 S.W.2d 489. 
N.J.—David Straus Co. v. Commer- 
cial Delivery Co., 112 A. 417, 92 N. 
J.Ea. 290, affirming, Ch., 113 A. 
604. 

N.Y.—Youssoupoff V. Widener, 158 N. 
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E. 64, 246 N.Y. 174, affirming 219 
N.Y.S. 942, 219 App.Div. 712, which 
affirmed 215 N.Y.S. 24, 126 Misc 
491. 

11 C.J. p 406 note 58. 

Assignment of lumtoer to secure 
the payment of a debt, with the 
agreement that it should be shipped 
to brokers to whom the assignor 
had been shipping lumber and the 
proceeds paid the assignee by the 
brokers, is in legal elfect a mort¬ 
gage good as between the parties.— 
Montgomery v. Dant & Russell, 196 
P. 461, 100 Or. 27. 

Assigumeut of reats made by as¬ 
signor for purpose of excepting such 
rentals from a threatened foreclo- 
sure sale of the land, and accepted 
by assignees to secure attorney’s 
fees due them, constitutes only a 
mortgage, and not an absolute con- 
veyance.—J. B. Farthing Lumber Co. 
V. Williams, Tex.Civ.App., 194 S.W. 
453. 

luteutiou to fiuaxLce dealer 

Where it is shown that it was 
not intended that a finance company 
should do anything but finance a 
dealer in the purchase of an automo- 
bile, and that the automobile should 
stand as security for money ad- 
vanced, security by mortgage should 
have been taken, and the transaction 
did not constitute a sale.—^Kelly v. 
Price, 269 P. 842, 148 W^h. 542. 

Oral agreement by planter to de- 
liver crop to person making advanc- 
es is a mortgage, not a conveyance 
of title.—^Wilkins v. Friedman, 139 
S.E. 113, 37 Ga.App. 141. 

To provide means of payment 

A bili of sale given as security 
to provide means of payment is a 
mortgage.—Southern Surety Co. v. 
People’s State Bank of Astoria, 163 
N.E, 659, 332 111. 362, reversing 243 
IlLApp. 196. 

88. N.J.—National Shoe, etc., Bank 
V. August, 33 A. 803, 54 N.J.Eq. 
182, affirmed 39 A. 1114, 55 N.J.Eq. 
690. 

11 C.J. p 406 note 59. 
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courts will consider such facts as that there has 
been no transfer of possession,S9 that the bili of 
sale contains or is accompanied by a defeasance,^® 
that there is a provision for redemptionii or an 
agreement for a reconveyance,i2 that there is a 
waiver of homestead,ii that a borrowing on the one 
hand and a lending on the other is designed at the 
time of the execution of the instrument,^^ or that 
there is a continuation of indebtedness on the part 
of the seller.iS 

When on the face of the transaction it is doubtful 
whether the parties intended a mortgage or a sale,^^ 
or there is great disparity between the value of the 
property and the priceji*? or fraud has intervened to 


make a transaction intended as a mortgage assume 
the form of an absolute sale,i^ equity will treat the 
transaction as security only. On the other hand, it 
is equally well settled that, where the transaction 
clearly shows that the entire interest in property is 
conveyed without reservation, it will be treated as 
an absolute sale,ii for unless it was intended at the 
time of the execution of the bili of sale that it 
should operate as a security, the court will not treat 
it as a mortgage,^ particularly where such a con- 
struction would destroy the legal effect of the trans¬ 
action and the court cannot change a transaction 
into a mortgage by a fictitious inference.^ The ab- 
sence of personal obligation on the part of the ven¬ 
dor shows that the transaction was not a mortgage.^ 


89. U.S.—In re Myers Motor Sales 
Co., D.C.Tex.. 1 P.Supp. 509. 

Conn.—Guilford-Chester Water Co. v. 
Town of Guilford, 141 A. 880, 107 
Conn. 619. 

11 C.J. p 406 note 60. 

90. Conn.—Guilford-Chester Water 
Co. V. Town of Guilford, supra. 

Ga.—Ward v. Lord, 28 S.E. 446, 100 
Ga. 407—^Wilson v. Voche. 172 S. 
E. 672, 48 Ga.App. 173—Daniels v. 
State, 159 S.E. 903, 43 Ga.App. 779 
—Grady v. T. I. Harris, 151 S.E. 
829, 41 Ga.App. 111 — Perdue v. 
Griffin, 122 S.E. 713. 32 Ga.App. 
100 . 

N.Y.—^Walsh V. Gray, 212 N.T.S. 230, 
214 App.Div. 296. 

Or.—First Nat. Bank v. Wegener, 
186 P. 41. 94 Or. 318. 

11 C.J. p 406 note 61. 

Bili of sale, providiaLg* in. a sepa¬ 
rate defeasan.ee clanse that, if the 
seller should within ten days repay 
the recited consideration, etc., is a 
mortgage, and not a sale, *‘repay" 
meaning “to pay back; to refund; 
as, to repay money borrowed or ad- 
vanced."-;—Walker v. Wilmore, Tex. 
Com.App., 212 S.W. 655, reversing, 
Civ.App., 174 S.W. 921. 

Agreement to resell 
Agreement by the purchaser to re¬ 
sell to the seller at the same price, 
within a specified time, is a defea- 
sance and operates to create a mort¬ 
gage.—Lipe V. Beech-Nut Packing 
Co., 277 N.T.S. 832, 243 App.Div. 433. 

Instrument pnrporting to be mort¬ 
gage to secure the payment of a 
promissory note therein specifically 
described, and containing a defea- 
sance clause, and in which no con- 
trary intention otherwise appears, is 
a mortgage and not a bili of sale.— 
Decatur County Bank v. Broome, 142 
S.E. 565,- 37 Ga.App. 821. 

91« Conn.—Guilford-Chester Water 
Co.' V. Town of Guilford, 141 A. 
880. 107 Conn. 519. 

11 C.J. p 407 note 62. 

98. Conn.—Guilford-Chester Water 
Co. V. Town 6f Guilford, supra. 


Pla.^-Cary & Co. v. Hyer, 107 So. 
684, 91 Fla. 322. 

111*—Southern Surety Co. v. People’s 
State Bank of Astoria, 163 N.E. 
659, 332 111. 362, reversing 243 111. 
App. 195. 

11 C.J. p 407 note 63. 

93. Ga.—^Powers v. Georgia-Florida 
Grocery Co., 67 S.E. 685, 7 Ga.App. 
692. 

94. U.S.—Kaye v. MacMillan, C.C.A. 
Ky., 60 F.2d 7. 

Fla.—Cary & Co. v. Hyer, 107 So. 
' 684, 91 Fla. 322. 

N.Y.—^Knickerbocker Portland Ce¬ 
rnent Co. V. State, 217 N.Y.S. 652, 
218 App.Div. 22. 

Or.—Bell V. Hairover Fire Ins. Co., 
214 P, 340, 107 Or. 513. 

11 C.J. p 407 note 65. 

95. Conn.—Guilford-Chester Water 
Co. V. Town of Guilford, 141 A. 
880, 107 Conn. 519. 

Mo.—Puryear-Meyer Grocer Co. v. 

Cardwell Bank, App., 4 S.W.2d 489. 
11 C.J. p 407 note 66. 

98. Ala.—Oden v. Vaughn, 85 So. 

779, 204 Ala. 445. 

11 C.J. p 407 note 67. ; 

97. Conn.—Guilford-Chester Water 
Co. V. Town of Guilford, 141 A. 
8.80, 107 Conn. 519. 

11 C.J. p 407 note 68. 

Where transfer is for grossly In- 
adeqnate consideration, subject to a 
right of defeasance by repayment of 
the amount received with interest, it 
is a permissible inference that a loan 
only was intended.—Youssoupoff v. 
Widener, 158 N.B. 64, 246 N.Y. 174, 
afflrming 219 N.Y.S. 942, 219 App. 
Div. 712, which a^rmed 216. N.Y.S. 
24, 126 Misc. 491. 

98. Ala.—Smith v. Pearson, 24.Ala. 
355. 

11 C.J. p 407 note 69. 

99. U.S.—In re Rogers, D.C.Mass., 
288 P. 140. 

Ark.—Parmerville State Bank v. 
, Harmon, 76 'S.W.2d 1010, 189 Ark. 
1029. 


Ga.—^Worsham v. Penn, 122 S.E. 817, 
32 Ga.App, 189. 

Wash.—Long v. McAvoy, 233 P. 930, 
133 Wash. 472, 44 A.L.R. 483, af- 
flrmed 236 P. 806. 133 Wash. 472. 
11 C.J. p 407 note 70, 

Sale wlth agreement to sell and coi- 
loct for transferee 
An instrument whereby one sells 
to another an automobile and agrees 
to sell and collect for the same in 
trust for the transferee and to ac- 
count therefor is a bili of sale and 
not a mortgage, although it is given 
as collateral security for a debt, and 
by iits terms the seller becomes the 
buyer's agent to sell the car and hold 
the proceeds.—^American Exch. Nat. 
Bank v. Lacy, 123 S.E. 475, 188 N.C. 
25, 36 A.L..R. 680. 

1. Fla.—Long v. State, 32 So. 870, 
44 Fla. 134. 

Wis.—^Leach Co. v. Trace, 226 N.W. 

308, 199 Wis. 292. 

11 C.J. p 408 note 71. 

2. Tex.—Trott v. Plato, Civ.App., 
244 S.W. 1085. 

Conveyance not treated as mortgage 
Where plaintiff conveyed property 
to trustee under agreement that Cor¬ 
poration should be formed and stock 
issued to his creditors with the op- 
tion to him of repurchasing the 
stock, and a corporate charter was 
obtained on affidavit, stating that the 
capital stock had been‘paid by trans¬ 
fer of the property to the Corpora¬ 
tion, the bili of sale cannot be con- 
strued as a mortgage, as this would 
Show that the charter was obtained 
by fraud, and the transaction must 
be given that construction which up- 
holds its legal elfect.—Trott v. Plato, 
supra. 

3. N.Y.—Youssoupoff V. Widener, 
158 N.B. 64. 246 N.Y. 174. affirming 
21l N.Y.S.’942, 219 App.Div. 712, 
which affirmed 215 N.Y.S. 24, 126 
Misc. 491.^ 

4. Tenn.—^Hickman v. Cantrell, 9 
Yerg. 171, 30 Am.D. 396. 

11 C.J. p 408 note 72. 
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Retaining lien for purchase price. An instru- 
ment by which one party agrees to sell, and the oth- 
er to purchase, certain personal property, and which 
provides that the vendor shall have a lien on the 
property .until the purchase price is paid, is in the 
nature of a mortgage,^ particularly where it covers 
other property than that for the purchase price of 
which the lien is reserved.® 

Transfer with authority to sell and apply pro- 
ceeds. Where property is transferred to a creditor 
with authority in him to sell it and to apply the pro- 
ceeds to the pa)niient of the transferor's indebted- 
ness and to pay over any surplus to the transferor, 
the transaction will, ordinarily, be held to be a 
mortgage;7 and the same rule has been applied 
where the creditor is authorized to satisfy other 
debts of the transferor as well as that to himself.^ 
A chattel mortgage is not converted into a sale, with 
a provision that the mortgagor shall act as the 
agent of the buyer in disposing of the goods, by 
stipulations concerning agency, which are simply 


auxiliary to the main purpose of the instrument in 
aecuring an indebtedness from the mortgagor to the 
mortgagee.^ 

Transfer in payment of debL A transfer of title 
by a debtor to a creditor, in payment, is in effect 
a sale and not a mortgage and it does not af- 
fect the application of the rule that the instrument 
does not, in terms, declare the conveyance to be a 
satisfaction of the debt,^^ or that there is a col- 
lateral agreement to reselL^^ 

§ 6. Absolute Bili of Sale as Mortgage 

A bili of sale, although absolute on Its face, if taken 
as security for a debt, particularly where it is accom- 
panied by a defeasance, is in effect a mortgage, and will 
be treated as such. as between the parties thereto and 
as to third persons with notice. 

A bili of sale, although absolute on its face, if 
taken as security for a debt, is in effect a mort¬ 
gage, and as to the immediate parties thereto will 
be treated and considered as such^^ on equitable 


5. Colo.—Beatrice Creamery Co. v. 
Sylvester, 179 P. 154, 65 Colo. 669, 
13 A,L.R. 441. 

Fla.—Yearwood v. Welch, 144 So. 

308, 107 Fla. 143. 

11 C.J. p 408 note 73. 

6. tJ.S.—In re Farmers’ Ass’n of 
Marion County Fla., D.C.Fla., 3 F. 
2d 708. 

As conveyance for security 

An instrument whereby title is re- 
tained to property sold, and title to 
other property as additional security 
is conveyed, is not a mortgage, but 
a conveyance carrying title for the 
security for debt.—^Arnold v, Booth, 
100 S.E. 779, 24 Ga.App. 416. 

Vendor's lien only on particolar ar. 
ticle 

A vendor’s lien can only arise as 
security for the payment of the pur¬ 
chase price of the particular article 
on which it is claimed, and an in¬ 
strument attempting to retain a lien 
on store fixtures for the purchase 
pric§ of such fixtures, a stock of 
merchandise, and other property does 
not give a vendor’s lien, but is a 
chattel mortgage.—^In re Farmers’ 
Co-op. Ass’n of Marion County, Fla., 
D.C.Fla., 3 F.2d 708. 

7. Ky .—Baldwin v. Owens, 61 S.W. 
438, 21 Ky.L,. 352. 

N.Y, — Knickerbocker Portland Ce¬ 
rnent Co. V. State, 217 N.T.S. 652, 
218 App.Div. 22. 

Or.—Snodgrass v. Wallowa Milling & 
Grain Co., 227 P. 294, 111 Or. 402. 
11 C.J. 'p 408 note 74. 

As note and mortgage 
Where the first portion of an in¬ 
strument is in the form of a note 
and the second part is a mortgage' 


on a chattel, for which the note is 
partial payment, and provides that if 
default is made in paying the note 
the mortgagee may sell the chattel, 
the instrument is a note and mort¬ 
gage, and not merely a purchase- 
money contract.—^Morgan v. ‘ Mulca- 
hey, Mo.App., 298 S.W. 242. 

As conditional sale or mortgage see 
infra § 7 c (4). 

8. 111.—^Doggett v. Bates, 26 111.App. 
369. 

Okl.—Greenville Nat. Bank v. Evans- 
Snyder-Buel Co., 60 P. 249, 9 Okl. 
353. 

9. U.S. — Crowder v. Allen-West 
Commn. Co., Ark., 213 F. 177, 129 
C.C.A. 521, afiirming, D.C., 204 F. 
309. 

11 C.J. p 408 note 76. 

10. Idaho.—Jameson v. Diggs, 276 
P. 969, 47 Idaho 478. 

11 C,J. p 408 note 77. 

Instrument in ordinary form of 
bili of sale, providing that seller, in 
consideration of one dollar and oth¬ 
er valuable considerations paid, does 
"sell and deliver” described person- 
alty to buyer and agrees to credit 
money received on seller’s indebted¬ 
ness to buyer, is bili of sale, not 
mortgage.—^Farmerville State Bank 
V. Harmon, 75'S.W.2d 1010, 189 Ark. 
1029. 

11. Mass.—^Miller v. Baker, 20 Pick. 
285. 

11 C.J. p 408 note 78. 

12. Miss.—Mason v. Moody, 26 Miss. 
184. 

11 C.J. p 408 note 79. 

13. U.S.—^Blue v. Herkimer Nat. 
Bank, C.C.A.N.T., 30 F.2d 256— 
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Vander Lei v. Blakely, C.C.A.Mich., 
284 P. 616—Lake View State Bank 
V. Jones, Wis., 242 P. 821, 156 C. 
C.A. 409. 

Ark.—Cain v. Songer, 3 S.W.2d 315, 
176 Ark. 651. 

Cal.—Peo. v. Martin, 200 P, 808, 53 
OaLApp. 671. 

Fla.—Cary & Co. v. Hyer, 107 So. 
684, 91 Fla. 322, citing Corpus Ju¬ 
ris. 

Ind.—Powell v. Totten, 162 N.E. 418, 
93 Ind.App. 442. 

Mich.—^Klingensmith v. James’ B. 
Clow & Sons, 259 N.W. 312, 270 
Mich. 460, reversed on other 
grounds 262 N.W. ^44, 273 Mich. 
48—^American Steel & Wire Co. v. 
Dedrick, 163 N.W. 18, 196 Mich. 
731. 

Mo.—Bentrup v. Johnson, 14 S.W.2d 
537, 223 Mo. 299—Puryear-Meyer 
Grocer Co. v. Cardwell Bank, App., 
4 S.W.2d 489—Miller v. Tallent, 
App., 212 S.W. 73. 

Neb.—Hippodrome Amusement Co. v. 

Redick, 191 N.W. 317, 109 Neb. 390. 
N.J.—Central Chemical Co. v. Vir- 
ginia-Carolina Chemical Corpora¬ 
tion, 168 A. 279, 114 N.J.Eq. 48— 
Harding v. Pirst-Mechanics Nat. 
Bank of Trenton, 166 A., 142, 113 
N.J.Eq. 129—Unger v. Hochman, 
133 A. 180, 4 N.J.Misc. 445. 

N.Y.—^Pinkenberg v. Levinson, 182 
N.Y.S. 18, 192 App.Div. 1. 

N.D.—Godman v. Olson, 165 N.W. 
515, 39 N.D. 360. 

Ohio.—McPherson v. Gillespie & Co., 
rS Ohio N.P..N.S., 167. 

Or.—^Nash v. Jaynes, 268 P. 746, 126 
Or. 64—Carnes v. Manning, 248 P. 
137, 118 Or. 665. 

Tex.—^Walker v. Wilmore, Com.App., 
212 S.W. 656, reversing, Civ.App., 
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f\rinciples,i^ although the instrument contains a 
stipulation that the title to the property is to be- 
come absolute on default of the repayment by the 

seller of the consideration.i^ 

This rule is particularly applicable where the bili 
of sale contains or is accompanied by a defeasance, 
as explained supra § 5. The fact, however, that an 
instrument contains no defeasance does not de- 
terniine its character; if it clearly and expressly 
appears from the instrument itself that it is given 
as security for an alleged indebtedness, this fact 
stamps it as a mortgage,i6 even though the word 
‘‘security” is not used.i7 The courts, however, will 
not assume or hold that an absolute transfer of 
property is security for a debt, where the purpose 


of the transfer is made ciear by the transaction be- 
tween the parties, and this purpose is contrary to 
the idea of security,as where no debt or obliga- 
tion remains in existence.^^ 

Separate written defeasance, The execution of a 
defeasance simultaneously with a bili of sale abso¬ 
lute on its face constitutes them, in contemplation 
of law, one entire instrument, to the same extent as 
if the defeasance had been incorporated in the in¬ 
strument, and will have the effect of making the 
instrument a mortgage.20 

Verbal defeasance. Under the rule permitting a 
written conveyance to be shown to be a mortgage 
by parol evidence, as announced infra § 11, a de- 


174 S.W. 921—Fithel v: Saltes, Civ. 
App., 11 S.W.2d 815, error refused. 
Wash.—Seaboard Securities Co. v. 
Sullivan, 16 P.2d 836, 170 Wash, 
699—Sullivan v. Mahl, 16 P.2d 836, 
170 Wash. 699—Sullivan v. Lewis, 
16 P.2d 834, 170 Wash. 413—Pacific 
States Securities Corporation v. 
Austin, 263 P. 732, 146 Wash. 492 
—Olsen V. Leg-al Adjustment Bu- 
reau, 253 P. 643, 142 Wash. 446. 

11 C.J. p 409 note 81, p 446 note 4 
Cb]. 

AcceptaxLce of biU by execution cred¬ 
itor 

Where an execution creditor, in- 
stead of compelling a sale, accepted 
a bili of sale as security, so as to 
give the debtor time, the bili of sale 
must be treated as a mortgage.—^In 
re Schilling, D.C.Ohio, 251 F. 972. 

Xioan or forbearance of mouey as 
consideration 

A transfer of personalty, although 
absolute on its face, will be assumed 
and held 'to be a mortgage, where 
it is shown that there is no other 
consideration for the transfer than 
a loan or forbearance of money,— 
Hays V. Bashor, 185 P. 814, 108 
Wash. 49i: 

Oral agreements 

(1) Oral agreement that a bili of 
sale, absolute in form, is to be held 
as security for the seller’s indebted- 

• ness is sufficient to constitute the in¬ 
strument a mortgage.—Clark v. Wil¬ 
liams, 76 N.E. 723, 190 Mass. 219. 

(2) Oral agreement that bili of 
sale under seai should be held as 
security made transaction simple 
contract, and was in substance a 
valid mortgage.—Hili v. Scott, 143 A. 
276, lOi Vt 356. . 

Reservation of secret lien 
Where transaction between buyer 
and seller is absolute sale, written 
contracts reserving secret lien con¬ 
stitute a mortgage.—^Anglo-American 
Mill Co^- V. First Nat. Bank,' 230 P. 
118, 76 Colo. 67. . 


14. “It is upon equitable principies 
that a bili of sale is transformed to 
an equitable mortgage, and, while 
the remedy is in equity; the parties 
or their legal representatives may 
accept the instrument as an equita¬ 
ble mortgage, and govern and con- 
form the assertion and settlement of 
their respective rights and liabilities 
with reference^ to the actual relation 
between them of debtor and of cred¬ 
itor, with a pledge of property hav- 
ing been given, and received as se¬ 
curity for the debt.”—State v. Mary- 
land Casualty Co., 163 A. 856, 858, 
164 Md. 69. 

As equitable mortgage 
As between original parties, bili of 
sale securing loan may be treated 
as equitable mortgage. 

Ark.—Taylor v. Hildebrand Poster 
Advertising Co., 58 S.W.2d 211, 187 
Ark. 53. 

Conn.—Petello v. Teutonia Fire Ins. 
Co.. 93 A. 137, 89 Conn. 175, L.R.A. 
1915D 812. 

15. Tex.—^Walker v. Wilmore, Com. 
App., 212 S.W. 655, reversing, Civ. 
App., 174 S.W. 921. 

16. Fla.—Cary & Co. v. Hyer, 107 
So. 684, 91 Fla. 322—Wylly-Gab- 
bett Co. v. Williams, 42 So. 910, 53 
Fla. 872. V 

Mich.—Weed v. lyiirick, 29 N.W. 78, 
62 Mich. 414—Cooper v. Brock, 2 
N.W. 660,-41 .Mich. 488. 

Ohio.—Metropolitan Securities Co. v. 
Warren State Bank, 158 N.E. 81, 
117 Ohio St. 69. 

As bili of sale to secure debt 

(1) Under a statutory provision 
that a bili of sale to secure a debt, 
accompanied by a defeasance, shall 
pasS title until the debt is paid, an 
instrument, without a defeasance 
clause or words which could be con- 
strued as having that effect, which 
conveys personalty as security, and 
‘contains an obligation to reconvey on 
payment of the debt, is not a .mort¬ 
gage, but a bili of sale to secure a 
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debt, and passes title until the debt 
is paid.—Watts v. Wight Inv. Co., 
103 S.E. 184, 25 Ga.App. 291—Hili v. 
Marshall, 90 S.E. 175, 18 Ga.App. 
652—Owens v. Bridges, 79 S.E. 225, 
13 Ga.App. 419. 

(2) This rule applies, where the 
obligor retains possession, although 
the bili of sale contains no obliga¬ 
tion, on the part of the obligee, to 
reconvey on payment of the indebt¬ 
edness.—Jackson v. Parks, 174 S.E. 
203, 49 Ga.App. 29. 

(3) A provision of such a writing 
by a borrower that he agrees to hold 
the property as baiiee for the lender 
until the debt is paid, and not oper- 
ating as a defeasance on the pay¬ 
ment of the debt, does not charac- 
terize the instrument as a mortgage. 
—Tarver v. Beneficial Loan Soc. of 
Maeon, 148 S.E. 288, 39 Ga.App. 646. 

Bili of sale aud cousigumeut 
agreement held to constitute chattel 
mortgage of motor vehicle.—In re 
Sachs, C.C.A.Md., 30 P.2d 510, affirm- 
ing in part and reversing in part, D. 
C., 21 F.2d 984. 

17. Cal.—^Forrest v. Burt, 227 P. 
949, 67 Cal.App. 564. 

18. Wash.—^Hays v. Bashor, 185 P. 
814, 108 Wash. 491. 

19. Mo.—^Puryear.-Meyer Grocer Co. 
V. Cardwell Bank, App., 4 S.W.2d 
489. 

Wash.—^Hays v. Bashor, 185 P. 814, 
108 Wash. 491. 

11 C.J. p 446 note 4 [b]. 

Xf there is no existing indebted¬ 
ness, an agreement to resell does not 
convert an absolute conveyance into 
a mortgage, but it is a mere privi-, 
lege to repurchase.—^Mitts v. Price, 
92 So. 163, 129 Miss. 554. 

20. N.Y.—^Finkenberg v. Levinson, 
182 N.Y.S. 18, 192 App.Div. i. 

Tex.—^Pithei v. Saltes, Civ.App., 11 
S.W.2d 815, error refused. 

‘ 11 C.J. p 410 note 83, 
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feasance changing the character of an absolute bili 
of sale to a mortgage may rest in parol.^i Ac- 
cordingly, although a written instrument in terms 
conveys title to a chattel, if, by oral agreement, it 
is security for the payment of money, and the chat¬ 
tel may be redeemed on the payment thereof, it is a 

mortgage.22 

Modificetion by subsequent agreement A bili of 
sale intended as such by the parties may be modi- 
fied by subsequent agreement so as to take effect as 
a mortgage,23 but a defeasance clause subsequently 
made must be based on a new consideration.24 

As to third persons. It is well settled that inno- 
cent third parties who have been misled by the 
form of the instrument, with the honest belief that 
it was indefeasible, have a right to insist that as to 
them it sha}l be what on its face it purports to be, 
and be enforced as such.25 This is also true where 
the instrument was executed for a fraudulent pur- 
pose.23 However, as to third parties with notice 
that a bili of sale absolute on its face is given to 
secure a debt, it will be treated as a mortgage,27 
and, further, third persons are entitled to show that 
the real character of the transaction as between the 
original parties is a mortgage and not an absolute 
sale.23 

§ 7. —— Coriditional Sales 

a. In general 


b. Conditions permitting repurchase 

c. Payment of purchase price as condi- 

4 tion 

d. Effect of passing of title 

a. In Greneral 

A mortgage, although in some respects similar to a 
conditional sale, is to be distinguished therefrom. In 
determining whether a transaction is a mortgage or a 
conditional sale the intention of the parties, as construed 
from the whole transaction, is controiiing; a construe- 
tion in favor of a mortgage being favored In case of 
doubt. 

Although a mortgage and a conditional sale are, 
in important respects, governed by the same prin- 
ciples,23 and the relationship between the parties, 
under the two forms of contract, are in many re¬ 
spects similar, there is a difference between a con¬ 
ditional sale and a mortgage which cannot be ig- 
nored by the courts;30 and the distinction is im¬ 
portant, since, in the absence of statute, the reme¬ 
dies of a mortgagor and of the seller in a condi¬ 
tional sale are distinctui A mortgage is in itself 
regarded in many States as a conditional sale under 
which title passes to become absolute on nonpay- 
ment of the debt or the nonperformance of other 
obligations secured by it, as announced supra § 1, 
but it is to be distinguished from sales on other con¬ 
ditions, such as conditions permitting repurchase, 
as explained infra § 7 b, or conditions that title 
shall not pass until payment of the purchase mon¬ 
ey, as explained infra § 7 c. 


21. Neb.—Omaha Book Co. v. Suth- 
erland, 6 N.W, 367, 10 Neb. 334. 

11 C.J. p 410 note 85. 

22. U-S.—^Keystone Finance Corpo¬ 
ration V. Krueger, C.C.A.N.J., 17 F. 
2d 904. 

23. 111,—Martin v. Duncan, 41 N,B. 
43, 156 111. 274. 

Minn.—^Berlin Mach. Works v. Secur¬ 
ity Trust Co., 61 N.W. 1131, 60 
Minn. 161. 

Mo.—^King V. Greaves, 51 Mo.App. 
534. 

24. Ala.—^Freeman v. Baldwin. 13 
Ala. 246. 

25. U.S.—In re Thomas-Daggett Co., 
D.C.Mich., 20 F.2d 410, affirmed, C. 
C.A., Martin v. Michigan Trust Co., 
23 F.2d 609. 

Ark.—Taylor v. Hildebrand Poster 
Advertising Co., 58 S.W.2d 211, 187 
Ark. 63—Cate-La Nieve Co. v. 
Piant, 287 S.W. 750, 172 Ark. 82. 

11 C,J. p 410 note 88. 

26. N.T.—Wheeler v. Eastwood, 34 
N.Y.S. 613, 88 Hun 160. 

11 C.J. p 410 note 89. 

27. Or.—Montgomery v. Dant & 
Bussell, 196 P. 46l, 100 Or. 2,7. 

11 C.J. p 410 note 90. 


,28. Wis.—Manufacturers’ Bank V. 

Rugee, 18 N.W. 251, 59 Wis. 221. 
11 C.J. p 410 note 91. 

29. Tenn.—Blackwood Tire & Vul- 
canizing Co. v. Auto Storage Co., 
182 S.W, 576, 133 Tenn. 515, L.R.A. 
1916E 254, Ann.Cas.l917C 11|68— 
Williamson Bros. v. Daniel, App., 
110 S.W.2d 1028. 

‘'The exeeution of a chattel mort¬ 
gage ... is conclusive evidence 
upon the one hand of an absolute 
iPurchase from the seller, mortgagee, 
and a reconveying of title by way of 
mortgage to the mortgagee.—Great 
American Indemnity Co. v. tJtility 
Contractors, Tenn.App., 111 S.W.2d 
:901, 910—Sweeney v. Mergenthaler 
Ly no type Co., 8 Tenn.Civ.App. 244, 
,247. 

,30. U.S.—^In re Lafce’s Laundry, D. 
C.N.Y., 11 F.Supp. 237, affirmed, C. 
C.A., 79 P.2d 326, 102 A.L.R. 247, 
certiorari denied Lake’s Laundry v. 
Braun, 56 S.Ct. 144, 296 U.S. 622. 
80 L.Ed. 442—Robinson v. Bowe, 
C.C.A.S.D., 72 P.2d 238—In re Ex¬ 
celsior Macaroni Co., D.C.N.Y., 55 
P.2d 406. 

Ala.—^Perkins v. Skates, 124 So. 514, 
220 Ala. 216. 

Mich.—In re Parkstone Apartment 
Co., 220 N.W. 780, 243 Mich. 401. 
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N.Y.—General Motors Acceptance 
Corporation v. Baker, 291 N.Y.S. 
1015, 161 Misc. 238. 

S.D.—^Allis-Chalmers Mfg. Co. v. 
Nein, 262 N.W. 235, 236, 63 S.D. 
635. 

Va.—C. I. T. Corporation v. Guy, 195 
S.B. 659. 

Different species of contract 

Conditional sales contracta are “a 
species of contracta entirely sepa¬ 
rate and apart from chattel mort¬ 
gage contracts, or other forms of se¬ 
curity.”—Smith V. Russell, lowa, 272 
N.W. 121, 124. 

31. Mich.—Mills Novelty Co. v. 
Morett, 254 N.W. 163, 266 Mich. 
451. 

11 C.J. p 411 note 98. 

Distinction stated 
Whether instrument is “chattel 
mortgage” or “conditional sale” is 
determined by rights and remedies 
of vendor who may retake goods on 
default and rescind sale or sue for 
price and elect to pass property to 
buyer, if instrument is conditional 
sale, and who has lien on property 
with right to reclaim and resell and 
sue for deficiency, if instrument is 
chattel mortgage.—Mills Novelty Co. 
iV. Morett, supra. 
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A distinguishing feature, in some States, is that 
in case of a conditional sales contract title remains 
in the seller until payment or performance of.the 
stipulated condition, while in case of a mortgage it 
is in the buyer or mortgagor until default.32 An- 
other striking difference is that in a mortgage i£ 
there is a default in payment there is an equity of 
redemption which must be foreclosed, while in a 
conditional sale the condition of payment must be 

strictly performed.33 

It is frequently difficult to determine whether a 
particular transaction constitutes a mortgage or a 
conditional sale,^^ and the securing of the payment 
of the purchase price of an article sold may be the 
primary object in either case.^5 Jn construing a 
contract for the purpose of making such a determi- 
nation, it may be assumed that the seller intends to 


employ every available remedy in case of the buy- 
er’s default.^® 

The generol fest to be applied in determining 
whether the transaction is a mortgage or a condi¬ 
tional sale is this: If the transfer is intended mere- 
ly to secure an existing indebtedness or loan, it is 
a mortgage; but if the debt is extinguished, or if 
the money advanced is not by way of a loan, and 
the grantor has the privilege of refunding if he 
pleases and thereby of entitling himself to a recon- 
veyance, the transaction is a conditional sale.^ 7 
Where the owner of a motor car, to secure money 
borrowed, executes a bili of sale thereof to the 
lender, and the parties then enter into an agreement 
of conditional sale to the borrower, the considera- 
tion for which is the amount of the money borrow¬ 
ed,38 or where the purchaser reconveys the car to 


32. N.T.—Meisel Tire Co. v.. Mar- 
Bel Trading Co., 280 N.Y.S. 335. 155 
Misc. 664. 

S.D,—Allis-Chalmers Mfg. Co. v. 
Nein, 262 N.W. 235, 236, 63 S.D. 
635. 

Wash.—Raymond Bros. Impact Pul- 
verizer Co. v. Thomas, 294 P. 219, 
159 Wash. 550—Lahn & Simons v. 
Matzen Woolen Mills, 266 P. 697, 
147 Wash. 560. 

Other statexueiits of distinctiou 

(1) conditional sale and a chat- 
tel mortgage are inconsistent with 
One another. A conditional sale ex- 
ists where the title remains in the 
vendor. A chattel mortgage may 
exist only when the title to the prop- 
erty has passed, and the vendee has 
given .the chattel mortgage or lien 
upon his title as security for the 
payment of the debt.”—In re Park- 
stone Apartment Co., 220 N.W. 780, 
781, 243 Mich. 401. 

(2) “A chattel mortgage differs 
from a conditional sales contract, in 
that in the former title passes to 
the mortgagee, whereas in the latter 
possession is transferred and the ti¬ 
tle retained,”—^Kettwig v. Aero Inv. 
Co., 254 N.W. 629, 630, 191 Minn. 500. 

(3) *Tn the.case of a chattel mort¬ 
gage, the mortgagor transfers his 
title to the mortgagee as security 
. . . which title becomes reinvest- 
ed in the mortgagor upon compliance 
with the conditions. In a condition¬ 
al bili of sale contract, the title re¬ 
mains in the seller until the pay¬ 
ment of the consideration, or until 
the other conditions mentioned in 
the conditional bili of sale contract 
are performed by the purchaser.”— 
In re Excelsior Macaroni Co., D.C. 
N.Y., 55 F.2d 406, 407. 

11 C.J. p 410 note 96 [al. 

Conditional sale distingnished from 
absolute sale with mertgage 
back 

“There is a real distinction be- 


tween a conditional sale and an ab¬ 
solute sale with a mortgage back, 
in that under the former the vendor 
remains the owner, subject to the 
vendee’s right to acquire the title 
by complying with the stipulated 
conditions; while under the latter 
the vendee immediately becomes the 
owner, subject to the lien created 
by the mortgage.” 

111.—Horvitz V. Leibowitz, 274 IU. 
App. 196, 201. 

Okl.—Mondie v. General Motors Ac- 
ceptance Corporation, 63 P.2d 708, 
710, 178 Okl. 584—Security Nat. 
Bank of Oklahoma v. Truscon 
Steel Co„ 218 P. 665, 670, 92 Okl. 
81. 

33. Mich.—^Powers v. Pisher, 272 N. 
W. 737, 740, 279 Mich. 442. 

Mlnn.—^Kettwig v. Aero Inv. Co., 254 
N.W. 629, 191 Minn. 500. 

34. Ark,—Sternberg v. City Nat. 
Bank of Pt, Smith, 233 S.W. 691, 
149 Ark. 432. 

11 C.J. p 410 note 96. 

35. N.Y.—Tweedie v. Clark, 99 N.Y. 
S. 856, 114 App.Div. 296. 

38. U.S.—Cooper v. Michigan Artifi- 
cial Ice Products Co., D.C.Mich., 1 
P.Supp. 741, affirmed, C.C.A., Wes- 
terlin & Campbell Co. v. Chapman, 
61 F.2d 1046, certiorari denied 
Westerlin & Campbell Co. v. Mich¬ 
igan Artificial Ice Products Co., 53 
S.Ct. 400, 288 U.S. 608, 77 L.Ed. 
983. 

Mich.—Burroughs Adding Mach. Co. 
v. Wieselberg, 203 N.W. 160, 230 
Mich. 15. 

37. Cal.—Shockley v. Elmore, 50 P. 

2d 91, 9 Cal.App.2d 419. 

Conn.—Guilford-Chester Water Co. 
V. Town of Guilford, 141 A. 880, 
107 Conn. 519. 

Wash.—Mahon Vv Nelson, 268 P. 144, 
148 Wash. 110. 

11 C.J. p 411 note 99. 

“Where the transaction was found- 
ed upon a pre-existing debt, or upon 
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money loaned, the general rule is 
that the transaction is a mortgage; 
but in the absence of such surround- 
ings the transaction will be held as 
denominated in the instrument.”— 
Schneider v. Daniel, 131 N.E. 816, 
818, 191 Ind. 59, 17 A.L.R. 1410, cit- 
ing Corpns Jnxis. 

As loan contract 

Conditional sales contract entered 
into by borrower and lender, taking 
personalty as security for loan and 
receiving interest, will be construed 
as loan contract.—Turney v. Gold- 
berg's Loan Office, 274 P. 464, 135 
Okl. 147. 

Transfer of notes and agreement 
A conditional seller’s transfer of 
purchase-money notes and condition¬ 
al sales agreement as security for 
the payment of a debt owed by him 
operates as a mortgage as between 
the parties.—J. .H. Gerlach Co. v. 
Noyes, 147 N.E. 24, 251 Mass. 558, 
45 A.L.R. 961. 

38- Cal.—^Washington Lumber & 
Millwork Co. v. McGuire, 1 P.2d 
437, 213 Cal. 13—Mercantile Ac- 
ceptance Corporation v. Pioneer 
Credit Indemnity Co., 12 P.2d 988, 
124 Cal-App. 593—Pacific Finance 
Corporation v. Hendley, 284 P. 736, 
103 CaLApp. 335, hearing denied 
and opinion modified on other 
grounds 285 P. 1048—Commercial 
Securities Corporation Consol. v. 
Lindsay Mercantile Co., 267 P. 766, 
92 Cal.App. 91—Bonestell v. West¬ 
ern Automotive Finance Corp., 232 
P. 734, 69 CaLApp. 719—Blodgett w 
Rheinschild, 206 P, 674, 56 Cal. 
App. 728. 

Floor plan contract 
Where a motor vehicle dealer ex¬ 
ecutes a contract, denominated a bili 
of sale, to an investment company 
to which the motor vehicles on being 
received from the factory are resold, 
and the investment company in turn 
reconsigns the vehicles to the dealer 
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the seller as security for the unpaid purchase price mortgage, but if it is the loss of the payee, it is a 
or other debt,39 the transaction is a mortgage. conditional sale.^3 

Further tests. Further tests which are employed Intention of the parties, Whether a transaction 
in determining whether the transaction is a mort- constitutes a mortgage or a conditional sale ulti- 
gage or a conditional sale are a consideration of the mately depends on the intention of the parties, 

adequacy or inadequacy of consideration, an inade- which must be ascertained from their conduct and 

quate consideration tending to establish a mort- attendant circumstances, as well as from the 

gage,4<^ especially when coupled with the financial terms of the agreement,^^ and if the intent is not 

embarrassment of the grantor or mortgagor,^^ and ciear, ambiguities will be resolved against the party 

the existence or extinguishment of the debt, the ex- who selected and relied on the language of the con- 
tinguishment of the debt tending to establish a con- tract,^® or who has proffered the instrument,^® and 

ditional sale.^^ Another determining question is, against the seller^s right to assert a secret lien as 
whose loss it will be if the thing is destroyed; if against innocent purchasers and creditors.47 
that of the maker of the instrument, then it is a Further, the intention must be ascertained from 


on what is known as the “floor plan,*’ 
and through the transaction the 
dealer obtains money to pay for the 
vehicles from the investment com- 
pany, and concurrently with the ex- 
ecution of the floor plan contract 
and as a part thereof the dealer ex- 
ecutes his acceptance of a ninety-day 
draft for the amount of money ad- 
vanced to him, by the investment 
company, the transaction constitutes 
a mortgage.—In re Baumgartner, C. 
C.A.Wis., 65 F.2d 1041. 

39. Ky.—Cartwright v. C. I. T, Cor¬ 
poration, 70 S,W.2d 388, 253 Ky, 
690. 

N.C.—Sloan Bros, v, Sawyer-Felder 
Co., 96 S.E. 39, 175 N.C. 657. 

S.D.—^Universal Finance Corporation 
V. Hamner, 250 N.W. 33, 61 S.D, 
540. 

40. Conn.—Guilford-Chester Water 
Co. V. Town of Guilford, 141 A. 
880, 107 Conn. 519. 

Pia.—Cary & Co. v. Hyer, 107 So, 
684, 91 Fla. 322. 

11 C.J. p 411 note 1. 

A*decitLac7 as dependent on market 
valne 

Whether price paid for paintings 
was adequate, in determining wheth¬ 
er transaction was a conditional sale 
or a mortgage, depends on mark'et 
value and not intrinsic value.—Tous- 
soupoff V. Widener, 215 N.Y.S. 24, 
126 Misc. 491, affirmed 219 N.Y.S. 942, 
219 App.Div. 712, affirmed 158 N.E. 
64, 246 N.Y. 174. 

Couclasiveness 

That price is inadequate would be 
almost conclusive evidence that con¬ 
tract of sale with right to repur- 
chase is a mortgage, but if it is 
adequate it is just as strong evidence 
that it is a sale.—Youssoupolf v. 
Widener, supra. 

*‘Where the secnrity is snuch 
greater than the debt . . . the 
transaction should be treated as a 
conditional sale, as named in the 
instrument.”—Schneider v. Daniel, 
131 N.B. 816, 191 Ind. 59, 17 A.L.R. 
1410. 


41. Fla.—Cary & Co. v. Hyer, 107 
So. 684, 91 Fla. 322—Hull v. Burr. 
50 So. 754, 58 Fla, 432, 471. 

42. Ala.—Parish v. Gates, 29 Ala. 
254. 

11 C.J. p 412 note 2. 

43. Ind.—Schneider v. Daniel, 131 
N.E, 816, 191 Ind. 59, 17 A.L.R. 
1410. 

44. U.S. —^In re Central States 

Freight Corporation, D.C.Mich., 46 
F.2d 545—Keystone Finance Cor¬ 
poration v. Krueger, C.C.A.N.J., 17 
F.2d 904—Vander Lei v. Blakely, C. 
C.A.Mich., 284 F. 516—In re Ameri¬ 
can Steel Supply Syndicate, D.C. 
Mich., 256 P. 876, 

Fla.—Cary & Co. v. Hyer, 107 So. 
684, 91 Fla. 322. 

111.—Southern Surety Co. v. People's 
State Bank of Astoria, 163 N.E. 
659, 332 111. 362, reversing 243 111. 
App. 195. 

Ind.—Southern Finance Co. v. Mer- 
cantile Discount Corporation, 141 
N.E. 350, 251, 80 Ind.App. 436, cit- 
ing Corpus Juris—Schneider v. 
Daniel, App„ 119 N.E. 1008, 1010, 
quoting Corpus Juris. 

Mass.— J. H. Gerlach Co. v. Noyes, 
147 N.E. 24, 251 Mass. 558, 45 A.L. 

R. 961. 

Mich.—Mills Novelty Co. v. Morett, 
254 N.W. 163, 266 Mich. 451—Peti- 
tion of Hume, 245 N.W. 514, 260 
Mich. 555—Luce v. Stott Realty 
Co., 167 N.W. 869, 201 Mich. 587. 
Or.—Kliks v. Courtemanche, 43 P. 
2d 913, 916, 160 Or. 332, quoting 
Corpus Juris. 

Philippine.—^Viegelmann v, Perez, 37 
Philippine 678. 

R.I.—^Arnold v, Chandler Motors of 
Rhode Island, 123 A. 85, 45 R.I. 
469. 

Tex.—0'Neal v. Allison, Civ.App., 292 

S. W. 269. 

Wash.—^West American Finance Co. 
v. Pinstad, 262 P. 636, 146 Wash. 
315. 

11 C.J. p 412 note 3. 

Note coutaiuiug conditional sale 
clause executed at the time of a sale 
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transaction, constitutes a conditional 
sale, although the vendee subse- 
quently executes a mortgage on the 
same property to the vendor.—Kelley 
V. Brack. 282 S.W. 190, 214 Ky. 9. 

Instruments giving seller rights 
and remedies of mortgagee against 
buyer and chattels subject of sale, 
if rights of third persons do not in- 
tervene, but so colored as to be em¬ 
ployed in support of claim of condi¬ 
tional sale oiily, when rights of third 
persons do intervene, are ab initio 
Instruments in nature of chattel 
mortgage.—Burroughs Adding Mach. 
Co. V. Wieselherg, 203 N.W. 160, 230 
Mich. 15. 

Transaction held mortgage 

Transaction whereby borrower, for 
purpose of obtaining loan, executed 
contract to sell his automobile by 
conditional sale to third person and 
third person assigned contract to 
lender and executed note payable to 
borrower which borrower indorsed to 
lender, is valid as between parties as 
giving lender mortgage.—^Pietran- 
tonio v. Scalo, Conn., 181 A. 628. 

45. U.S.—Martin v. Michigan Trust 
Co., C.C.A.Mich., 23 F.2d 609, af- 
firming, D.C., In re Thomas-Dag- 
gett Co., 20 P.2d 410. 

Doubts should be resolved against 
vendor when there is purposeful am- 
biguity adopted in hope of constru- 
ing contract later as chattel mort¬ 
gage or conditional sale as may best 
serve vendor’s purpose.—Mills Nov¬ 
elty Co. V. Morett, 254 N.W. 163, 266 
Mich. 451.' • 

461 N.Y.—Sheeley v. Holmes Music 
Co., 179 N.Y.S. 202, 189 App.Div. 
756. 

47. U.S.—^In re Thomas-Daggett Co., 
D.CMich., 20 F.2d 410, 413, affirm¬ 
ed Martin v. Michigan Trust Co., 
C.C.A., 23 F.2d 609. 

“If vendors inteud to enjoy the 
protection of a secret lien as against 
innocent purchasers and creditors, 
the contract should speak so clearly 
that it is removed from the fleld of 
doubt, and if, by the omission or 
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the entire transaction and not from any particular 
feature of it,^^ and from the actual agreement of 
the parties and not from their characterization of 
it,although the construction placed on the con- 
tract by the parties may properly be considered.50 
The form of the instrument is of little impor- 
tance.5^ 

A contract of conditional sale will not be regard- 
ed as a mortgage merely because it is recorded as 
such,52 or has an afiidavit attached which is re- 
quired only as to mortgages.^S Further, an instru¬ 
ment which is otherwise a conditional sales contract 
will not be regarded as a mortgage because of the 
mere fact that it contains an acceleration clause,54 


§ 7 

or a clause requiring the buyer to keep the proper- 
ty insured for the seller's benefit,55 or requiring him 
to pay attorney^s fees in case the seller is required 
to employ one to recover the property or unpaid 
purchase money nor because of the fact that the 
seller takes promissory notes for the balance of the 
purchase price,57 or that attached matter provides 
that the notes shall be secured by a mortgage on 
the property,5S or that an absolute negotiable note 
is given for the price, and the buyer agrees to pay 
the taxes and reimburse the seller for any taxes 
assessed against him,59 or that the seller accepts re- 
newal notes obligating the buyer to pay the balance 
remaining after sale of the property or the expenses 
of collection if the property is destroyed.59 


shuffling: of words, they seek to se¬ 
cure the advantagres Incidfent to the 
construction of the instrument as 
either a chattel mortgrage or condi¬ 
tional sale contract, as ultimately 
will be most advantageous, such an 
agreement should be construed most 
strongly against the right of the 
vendor to assert his claimed lien. 
Certainly, in the absence of a speci- 
flc reservation of title, such contract 
should not be construed as a condi¬ 
tional sale contract, unless the in- 
tention of the parties as therein ex- 
pressed and the rights and remedies 
therein provided are clearly consist¬ 
ent with such construction .”—In re 
Thomas-Daggett Co., supra. 

48. U.S.—^Keystone Finance Corpo¬ 
ration V. Krueger, C.C.A.N.J., 17 P. 
2d 904. 

Or.—^Kliks v. Courtemanche, 43 P.2d 
913, 916, 150 Or. 332, quoting Cor¬ 
pus Juris. 

Wash,—^Lahn & Simons v. Matzen 
Woolen Mills, 266 P. 697, 147 

Wash. 560. 

11 C.J. p 412.note 4. 

49. U.S.—^Keystone Finance Corpo¬ 
ration V. Krueger, C.C.A.N.J., 17 
F.2d 904. 

Ga.—Bacon v. Hanesley, 90 S.E. 1033, 
19 Ga.App. 69. 

Mich.—Mills Novelty Co. v. Morett, 
254 N.W. 163, 266 Mich. 451. 

Or.—Kliks v. Courtemanche, 43 P.2d 
913, 150 Or. 332. 

Wash.—^West American Finance Co. 
V. Finstad, 262 P. 636, 146 Wash. 
315. 

11 C.J. p 412 note 5. 

50. N.Y.—Sisson v. First Nat. Bank, 
254 N.T.S. 527, 233 App.Div. 506. 

Or.—^Kliks v. Courtemanche, 43 P. 

2d 913, 150 Or. 332. 

Wyo.—Studebaker Bros. Co. v. Mau, 
80 P. 151, 13 Wyo. 358, 110 Am.S.R. 
1001 . 

Attitude of seller 

As respects claim of mortgage, 
attitude of seller as expressed in let- 
ters to buyer, in which he apparent- 


ly considered chattels to have been 
sold under conditional sales contract, 
although not controlling, is persua- 
sive, especially where buyer does not 
refute statements, that both parties 
originally considered contract a con¬ 
ditional sales contract.—Uhl v. Wex- 
ford Co., 256 N.W. 488, 268 Mich. 
473. 

51. Ind.—Southern Finance Co. v. 
Mercantile Discount Corporation, 
141 N.E. 250, 251. 80 Ind.App. 436, 
citing Corpus Juris—Schneider v. 
Daniel, App., 119 N.E. 1008, 1009, 
citing Corpus Juris. 

Or.—Kliks v. Courtemanche, 43 P.2d 
913, 150 Or, 332. 

11 C.J. p 412 note 7. 

52. U.S.—U. S. V. Montgomery, D. 
C. Ariz„ 289 P. 125. 

111.—Gilbert v. National Cash Regis- 
ter Co., 52 N.E. 22, 176 111. 288. 
Mich.—Mills Novelty Co. v. Morett, 
254 N.W. 163, 266 Mich. 451— 
American Harrow Co. v.‘ Deyo, 96 
N.W. 1055, 134 Mich. 639. 

Or.—^Kliks v. Courtemanche, 43 P. 
2d 913, 150 Or. 332. 

53. U.S.—In re Ames, C.C.A.Mich., 
289 P. 208, reversing, D.C., 283 P. 
465. 

Mich.—Mills Novelty Co. v. Morett, 
254 N.W. 163, 266 Mich. 451—Con- 
tractors’ Equipment Co. v. Reas- 
ner, 219 N.W. 713, 242 Mich. 589. 

54. Mich.—Powers v. Pisher, 272 N. 
W. 737, 279 Mich. 442—Uhl v. Wex- 
ford Co., 256 N.W. 488, 268 Mich. 
473—Mills Novelty Co. v. Morett, 
254 N.W. 163, 266 Mich. 451—Ga- 
lion Iron Works & Mfg. Co. v. 
Service Coal Co., 249 N.W, 852, 264 
Mich. 298. • 

55. Mich.—^Powers v. Pisher, 272 N. 
W. 737, 279 Mich. 442—Uhl v. Wex- 
ford Co., 256 N.W. 488, 268 Mich. 
473—^Federal Commercial & Sav- 
ings Bank v. International Clay 
Machinery Co., 203 N.W. 166, 230 
Mich. 33, 43 A,L.R. 1245. 

Wash.—Seaboard Securities Co. v. 
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Berg, 17 P.2d 646, 170 Wash. 681, 
92 A.L.R. 297. 

Agreement not controlling 
An agreement on the part of the 
buyer to insure the property with 
loss payable to the seller, while in- 
dicating a chattel mortgage, is not 
controlling.—Mills Novelty Co. v. 
Morett,' 254 N.W. 163, 266 Mich. 451. 
5©. Wash.—Seaboard Securities Co. 

V. Berg, 17 P.2d 646, 170 Wash. 
681, 92 A.L,.R. 297. 

57. Mich.—Powers v. Pisher, 272 N. 

W. 737, 279 Mich. 442—Uhl v. 

Wexford Co., 256 N.W. 488, 268 
Mich. 473—Mills Novelty Co. v. 
Morett, 254 N.W. 163, 266 Mich. 
451—In re Parkstone Apartment 
Co., 220 N.W. 780, 243 Mich. 401— 
Federal Commercial & Savings 
Bank v. International Clay Machin¬ 
ery Co., 203 N.W. 166, 230 Mich. 33, 
43 A.L..R. 1245. 

58. Wash.—Edison General Electric 
Co. V. Walter, 38 P. 752, 10 Wash. 
14. 

Printed form of contract of sale 
providing by certain typewritten 
matter attached thereto for partial 
payments of the purchase price in 
cash and in notes secured by a mort¬ 
gage on the property to be sold, but 
containing in the body thereof a 
clause that “the title to the piant 
shall not pass from the company to 
the purchaser ■ until it is fully paid 
for as per contract,” is one evidenc- 
ing a conditional sale of the prop¬ 
erty covered by it.—^Edison Gen. 
Electric Co. v. Walter, supra. 

59. U.S.—Petition of National Cash 
Register Co., C.C.A.Mich., 283 P. 
742, reversing, D.C., In re Nader, 
276 P. 123. 

Mich.—^Pederal Commercial & Sav¬ 
ings Bank V. International Clay 
Machinery Co., 203 N.W. 166, 230 
Mich. 33, 43 A.L.R. 1245. 

09. Ind.—Mellencamp v. Reeves 
Auto Co., 190 N.E. 618, 100 Ind. 
App. 26. 
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Construction as mortgage favored, The inclina¬ 
tiori of the courts in doubtful cases is to construe 
the transaction as a mortgage rather than as a con- 
ditional sale, for the reason that an error which 
converts a conditional contract of sale into a mort¬ 
gage is less harmful than one which converts a 
mortgage into a conditional sale,®l provided this 
is not contrary to the clearly expressed intention of 
the parties therefore, if the parties have chosen 
to make the transaction a conditional sale and to 
subject themselves to the statutory restrictions re- 
lating to such contracts, it cannot be contended that 
it constitutes a mortgage.®^ Where an instrument 
is in form a conditional sale, and alleged, in a bili 
to enforce it, to be a conditional sale, it will not, on 
demurrer, be held a mortgage; and if circumstanc- 
es making it in fact a mortgage do not appear from 
the bili, they must be set up by plea or answer.®^ 

Statutory provisions. Statutes providing that all 
deeds of conveyance, obligations conditioned or de- 
feasible, bilis of sale, or other Instruments in writ- 
irig conveying or selling personal property to secure 
the payment of money shall be deemed mortgages, 
and shall be subject to the same rules of foreclosure 
and the same regulations, restraints, and forms pre- 
scribed for mortgages, should be liberally construed 
to carry out the legislative intent.^5 statutory 
provision that the statute relating to chattel mort¬ 
gages shall apply, when not inconsistent, to condi¬ 


tional sales, does not make a conditional sale a 
mortgage.®^ A statute requiring a mortgage, when 
paid, to be satisfied, is inapplicable to a conditional 
bili of sale, where there is nothing to indicate an in¬ 
tention to give a mortgage and it has been held 
that a statutory provision, making a reservation of 
title as security for the purchase price a mortgage, 
does not apply under another statute making void 
mortgages on stocks of goods daily exposed for 
sale.®^ A statute regulating conditional sales does 
not apply where the parties make an absolute sale 
with a mortgage back to secure the purchase price.^9 

b. Conditions Permitting Eepurchase 

The effect of a condition permitting the seiler to re- 
purchase the property, as affecting the character of the 
transaction as a mortgage or a conditional sale, is con- 
trolied by the intention of the parties as ascertained 
from the whole transaction. 

A bili of sale with an agreement permitting a re- 
purchase of the property by the seiler may be such 
as to constitute either a mortgage or a conditional 
sale, its character depending on the surrounding cir- 
cumstances and the intention of the parties,^0 a test 
generally accepted as decisive being the mutuality 
and reciprocity of the remedies of the parties. 

The fact that a bili of sale contains an agreement 
to resell the property to the seiler at a fixed price 
or confers upon him an option to repurchase it does 
not, in itself, establish that the transaction is a 


ei. XJ.S.—Martin v. Michigan Trust 
Co.. C.C.A.Mich., 23 F.2<i 609, af- 
flrming, D.C., In re Thomas-Dag- 
gett Co., 20 F.2d 410. 

Ala.—^Perkins v. Skates, 124 So. 514, 
220 Ala. 216. 

Ind.—Schneider v. Daniel, 131 N.E. 

816, 131 Ind. 59, 17 A.L.R. 1410. 
Mo.—International Harvester Co. v. 
Threlkeld, 44 S.W.2d 182, 226 Mo. 
App. 600. 

Tenn.—Great American Indemnity 
Co. V. Utility Contractors, App., 
111 S.W.2d 901—Sweeney v. Mer- 
genthaler Linotype Co., 8 Tenn. 
Civ.App., 244,'247. 

Wash.—Lahn & Simons v. Matzen 
Woolen Mills, 266 P. 697, 147 Wis, 
560—^West American Finance Co. 
V. Finstad, 262 P. 636, 146 Wash. 
315. 

11 C.J. p 412 notes 9, 10. 

"'The reason is that no great in- 
justice can he perpetrated so long 
as the creditor recovers his debt 
with legal interest, while much op- 
pression may resuit by the inability 
of the debtor to . repurchase the prop¬ 
erty at the time specified.”—Oden v. 
Vaughn. 85 So. 779, 784, 204 Ala. 445. 

62. Or.—Kliks v. Courtemanche, 43 
P.2d 913, 916, 150 Or. 332, quoting 
Corpus Juris. 

11 C.J. p 412 note 11. 


63. N.T.—^Powers v. Burdick, 110 N. 
T.S. 883, 126 App.Div. 179. 

64. Fla,—Smith v. Hope, 35 So. 865, 
47 Fla, 295, 

65. Fla.—Hull V. Burr, 50 So. 754, 
58 Fla. 432. 

Statutory provisions as to reserva¬ 
tion of title as security being 
mortgage see infra § 7 c (1). 

66. Minn.—^Penchoff v. Walter E. 
Heller & Co., 223 N.W. 911, 176 
Minn, 493. 

67. lowa.—Stull V. S. Davidson & 
Bros., 233 N.W. 114, 211 lowa 239. 

68. Tex.—^International Harvester 
Co. of America v. Smith, Civ.App., 
91 S.W.2d 827, error dismissed. 

08. N.Y,—Gaul v. Goldburg Furni- 
ture & Carpet Co., 147 N.Y.S. 516, 
85 Misc. 426. 

Tenn.—Sweeney v. Mergenthaler 
Linotype Co., 8 Tenn.Civ.App. 244. 

70. Mont.—Rairden v. Hedrick, 129 
P. 498, 46 Mont. 510. 

Contract construed as sale with xight 
to repurchase 

Under English law governing its 
construction, a contract whereby 
plaintiff "sold and delivered'' two 
paintings for a fair price, with the 
right to repurchase within a speci¬ 
fied time for a specified price, plus 
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interest to the date of repurchase, on 
condition that his financial condi¬ 
tion permits repurchase for his per¬ 
sonal use, and that, ' in case, of re¬ 
purchase, plaintiff would resell the 
paintings to defendant if at any time 
within ten years after purchase 
plaintiff or his representatives 
should care to dispose of them, con¬ 
stitutes a contract of sale with the 
right to repurchase, and not a mort¬ 
gage.—Youssoupoff V. Widener, 215 
N.Y.S. 24, 126 Misc. 491, afRrmed 219 
N.Y.S. 942, 219 App.Div. 712, affirmed 
158 N.E. 64, 246 N.Y. 174. 

Sale with lease and right to xepur* 
Chase as not mortgage 
Conn.—Guilford-Chester Water Co. 
V. Town of Guilford, 141 A. 880, 
107 Conn. 519. 

TTnder Snglish law, one important 
difference between a sale witH a 
right to repurchase and a mortgage 
is that, in the former the right to 
repurchase must be strictly followed 
to the letter, but a mortgage is con¬ 
strued against the letter.—^Yous- 
soupoff V. Widener, 215 N.Y.S. 24, 
126 Misc. 491, affirmed 219 N.Y.S. 
942, 219 App.Div. 712, affirmed 158 
N.E. 64, 246 N.Y. 174. 

1 71. Conn.—Guilford-Chester Water 
Co. V. Town of Guilford, 141 A. 
880, 107 Conn. 519. 
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inortgage,'^^ especially when there is no debt to be 
secured and no obligation to repay.'^^ Xhe trans¬ 
fer, however, may be shown to be a mortgage by 
evidence that the seller’s obligation continued,'^^ 
that he bound himself to pay interest,'^^ that the bili 
of sale was given to secure a loan,^^ or that the 
amount of consideration was inadequate as a pur- 
chase price.'^'^ 

c. Payment of Purchase Price as Condition 

(1) In general 

(2) Delivery or retention of possession 

(3) Option as to payment of purchase 

price 

(4) Permission to retake and sell prop- 

erty 

(5) ' Security for further obligations 


(1) In General 

By the weight of authority, a sale on condition that 
the title shall remain in the seller untii the purchase 
price is fully paid Is a conditionai safe; but there is 
authority to the effect that such a sale may be shown to 
be, in fact, a mortgage, and by statute, in some States, 
such a reservation of title is regarded as a mortgage. 

Where a contract of sale expressly provides that 
the title shall remain in the seller untii the pur¬ 
chase price has been paid, the transaction is, ac- 
cording to the weight of authority, to be construed, 
between the parties at least, as a conditionai sale, 
and not a mortgage;*^* and this rule applies where 
the seller of a motor vehicle reserves title untii the 
purchase price has been paid.*^^ In the absence of 
anything in the instrument inconsistent with a con¬ 
ditionai sale, the condition for reservation of title 
should be given its primary and natural meaning 
as denoting such a sale,^® even though it stipulates 
that it is a mortgage,and even though the con- 


72. U.S.—First Nat. Bank v. 
Young’s Estate, C.C.A.Mich., 41 P. 
2d 8. 

Conn.—Guilford-Chester Water Co. 
V. Town of Guilford, 141 A, 880, 
107 Conn. 519. 

11 C.J. P 413 note 16. 

Por amount paid plus interest 
That contract provides for repur- 
chase for amount paid plus interest 
does not necessarily indicate mort¬ 
gage instead of sale with right to 
repurchase.—Toussoupoff v. Widen- 
er, 215 N.Y.S. 24, 126 Misc. 491, af- 
firmed 219 N.Y.S. 942, 219 App.Div. 
712, affirmed 158 N.E. 64, 246 N.Y. 
174. 

73. Conn.—Guilford-Chester Water 
Co. V. Town of Guilford, 141 A. 
880, 107 Conn. 519. 

11 C.J. p 413 note 17. 

tJnder English law, although the 
indebtedness to be secured need not 
appear in express terms in the con¬ 
tract to make it a mortgagg instead 
of a sale with a right to repurchase, 
it must be shown in some way, as 
by surrounding circumstances.— 
Youssoupoff V. Widener, 215 N.Y.S. | 
24, 126 Misc. 491, affirmed 219 N.Y.S. 
942, 219 App.Div. 712, affirmed 158 
N.E. 64, 246 N.Y. 174. 

74. Ky.—Townsend v. Prazer, 64 S. 
W. 722, 21 Ky.D. 1183. 

11 C.J. p 413 note 18. 

75. S.C.—Fountain v. Bryce, 33 S.C. 
Eq. 234. 

11 C.J. p 413 note 19. 

76. Cal.—Blodgett v. Rheinschild. 
206. P. 674, 56 Cal.App. 728. 

11 C.J. p 413 note 20. 

77. Ala.—Bapier v. Gulf City Paper 
Co., 77 Ala. 126. 

11 C.J. p 413 note 21. 

73. Ala.—Brooks v. Dial, 107 So. 
744, 214 Ala. 267. 

14 C.J.S.-38 


Ark.—Howell v. Thew Shovel Co., 43 
S.W.2d 366, 184 Ark. 777. 

Fla.—^Dodson Printers’ Supply Co. v. 

Corbett, 82 So. 804, 78 Pia. 257. 
Idaho.—^Pease v. Teller Corporation, 
128 P. 981, 22 Idaho 807. 
lowa.—Stull V. S. Davidson & Bros., 
233 N.W. 114, 211 lowa 239—Kam- 
meier v. Chauvet, 171 N.W. 165, 
186 lowa 958. 

Mich.—J. L. Hudson Co. v. Apart- 
ment Inv. Corporation, 221 N.W. 
630, 244 Mich. 529—In re Park- 
stone Apartment Co., 220 N.W. 780, 
243 Mich. 401—^Pederal Commercial 
& Savings Bank v. International 
Clay Machinery Co., 203 N.W. 166, 
230 Mich. 33, 43 A.L.R. 1245. 

N.Y.—Interstate Ice & Power Corpo¬ 
ration V. U. S. Pire Ins. Co., 152 
N.E. 476, 243 N.Y. 96, affirming 213 
N.Y.S. 826, 215 App.Div. 768—Sis- 
son V. First Nat. Bank, 254 N.Y.S. 
527, 233 App.Div. 506—George A. 
Ohl & Co. V. Standard Steel Sec- 
tions, 167 N.Y.S. 184, 179 App.Div. 
637. 

R.I.—Lennon v. L. A. W. Acceptance 
Corporation of Rhode Island, 138 
A. 215, 48 R.I. 363—^Arnold v. 

Chandler Motors of Rhode Island, 
123 A. 85, 45 R.I. 469. 

Tenn.—^Williamson Bros. v. Daniel, 
App., 110 S.W.2d 1028. 

Wis.—John Deere Plow Co. of Mo¬ 
line V. Edgar Parmer Store Co., 143 
N.W. 194, 154 Wis. 490. 

11 C.J. p 413 note 22, 

Instrument held conditionai sales 
An instrument executed by buyer 
of personalty to seller, agreeing that 
title is to remain in seller untii paid 
for, and that buyer, on default of 
payment of notes when due, shall be 
responsible for delivery to seller, and 
shall hold property as bailee for 
hir e, is not a bili of sale from buyer 
to the seller, but is a conditionai sale 
by seller to buyer, it being a con- 
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tract of sale with a reservation of 
title to secure the indebtedness; and 
it is not converted into a bili of sale 
from buyer to seller by additional 
provision that buyer sells, transfers, 
and conveys property to seller and 
warrants the title.-—Kelley v. Over- 
land Sales Co., 103 S.E. 41, 25 Ga, 
App. 277. 

79. U.S.—U. S. V. Montgomery, D.C. 
Ariz., 289 P. 125. 

Ariz.—McArthur Bros. Mercantile Co. 

V. Hagihara, 194 P. 336, 22 Ariz. 
100, 13 A.L.R. 1038. 

Ark.—Sternberg v. City Nat. Bank 
of Ft. Smith, 233 S.W. 691, 149 
Ark. 432. 

Ga.—Roddenberry v. Pouche, 102 S. 

E. 869, 25 Ga.App. 148. 
lowa.—Northern Pinance Corpora¬ 
tion V. Meinhardt, 226 N.W. 168, 
209 lowa 895. 

Mich.—^Nelson v. Viergiver, 203 N. 

W. 164, 230 Mich. 38. 

Miss.—Mitchell v. Williams, 124 So. 
430, 155 Miss. 343. 

Nev.—Studebaker Bros. Co. of Utah 
V. Witcher, 195 P. 334, 44 Nev. 442. 
N.D.—Tickfer v. Investment Corpo¬ 
ration of Fargo, 249 N.W. 702, 63 
N.D. 613. 

Pa.—Jacob Dold Packing Co. v. Pot- 
ter Title, etc., Co., 79 Pa. Super. 
112 . 

R.I.—Robert W. Powers, Inc. v. 

Packard, 149 A. 611, 50 R,I. 499. 

42 C.J. p 756 notes 83, 84. 

80. Mich.—Uhl v. Wexford Co., 256 
N.W. 488, 268 Mich. 473. 

Eieu proVision in such a contract, 
although seemingly inconsistent with 
title reservation, must be considered 
and, if possible, reconciled wi,th con- 
flicting provisions so as to give ef¬ 
fect to the dominant purpose of the 
contract.—In re Berghoff Printing 
Co., C.C.A.Mich., 62 P.2d 493. 

81. Ga.—Bacon v. Hanesley, 90 S. 
E. 1033, 19 Ga.App. 69. 
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tract contains no provision for retaking the prop- 
erty in case of default.^^ 

According to some decisions, however, a reser- 
vation of title until the purchase price has been paid 
is not conclusive of the character of the transaction, 
and it may be shown to be a mortgage by other pro- 
visions in the instniment or by the surrounding cir- 
cumstanceSj^S as where the contract imports an in- 
tention to retain title merely as security,S4 and the 
taking and holding of additional security and the 
enforcement of statutory liens are not inconsistent 
with such a reservation as security.^ 5 ^ contract 

of sale of an automobile wherein the seller retains 
title to secure the payment of the purchase price 


is a mortgage,S6 or at least may be regarded and 
treated as such at the election of the seller, and 
when such election is made it is binding and vests 
title in the purchaser, subject to a lien for the pur¬ 
chase money.^'^ The fact that the one claiming 
the contract to be a conditional sales contract seeks 
by action to recover possession only does not im- 
port that the transaction was a conditional sale 
rather than a mortgage and in any event it 
would seem that, to enable a conditional seller to 
enforce his claim of title to the property on nonpay- 
ment of the price, he must have been in fact the 
owner of the property and must have made a bona 
fide sale thereof to a bona fide purchaser, by which 
the actual possession was changed in fact.^^ An 


82. Midi.—Uhl v. Wexford Co., 256 
N.W. 488, 268 Mich. 473. 

83. U.S.—In re Caver, Caver & Co., 
D.C.Miss., 42 F.2d 293—Martin v. 
Michigan Trust Co., C.C.A.Mich., 
23 F.2d 609, affirming, D.C., In re 
Thomas-Daggett Co., 20 F.2d 410— 
In re Ulrop-Huff Co./ D.C.N.Y., 9 
F.2d 922, affirmed, C.C.A., 9 P.2d 
924. 

Kan.—Minneapolis Threshing Ma- 
chine Co. v. Nash, 176 P. 628, 103 
Kan. 871. 

Mich.—Petition of Hume, 245 N.W. 
514, 260 Mich. 555—First State 
Savings Bank v. Russell, 221 N.W. 
142, 244 Mich. 298—Riverside Ma- 
chinery Depot v. American Steel 
Supply Syndicate, 204 N.W. 766, 
232 Mich. 22. 

Miss.—Bmployer’s Fire Ins. Co. v. 
Greenville Bank & Trust Co., 177 
So. 534. 

Mont.—First Nat. Bank v. Marlowe, 
230 P. 374, 71 Mont. 461. 

S.C.—Stokes v. Liverpool & London 
& Globe Ins. Co., 126 S.E. 649, 130 
S.C. 521—Hili V. Winnsboro Gran- 
ite Corporation, 99 S.E, 836, 112 S. 
C. 243. 

Wash.—Lahn & Simons v. Matzen 
Woolen Mills, 266 P. 697, 147 

Wash. 560—^West American Fi- 
nance Co. v. Finstad, 262 P. 636, 
146 Wash. 315. 

11 C.J. p 414 note 23. 

Contracts held to he mortgages 

(1) A contract of sale, whereby 
the seller retains title, with the 
usual reserved rights of taking pos¬ 
session, until the debt is fully dis- 
charged, amounts to nothing more 
than a mortgage by the purchaser to 
secure the unpaid purchase price, 
provided the purchaser himself duly 
executes the contract.—Cable Piano 
Co. v. Lewis, 243 S.W. 924, 195 Ky. 
$ 66 . 

(2) An order for goods, stating 
title should remain in plaintiif until 
paid for as per note and mortgage, 
showed reservation of title by mort¬ 
gage, rather than by conditional sale 


pleaded.—Skates v. Perkins, 141 So. 
687, 225 Ala. 33—Perkins v. Skates, 
124 So. 514, 220 Ala. 216. 

(3) A contract under which store 
flxtures were delivered to bankrupt, 
in which he was called “buyer” and 
the other party “seller," and by 
which he was absolutely obligated to 
pay the “purchase price" in install- 
ments, with interest, which also con- 
tained a provision retaining title in 
the seller until full payment, with 
the option in case of default to 
rescind the contract, or afflrm and 
sue “as for a breach," constituted 
a conveyance of title with a reserva¬ 
tion, intended to operate as a mort¬ 
gage.—In re Ames, D.C.Mich., 283 
P. 465, reversed, C.C.A., 289 P. 208. 

11 C.J. p 414 note 23 [a]. 

Property to “stand good for debt” 
An agreement complete, on its face 
for the sale of a car and the pay¬ 
ment of the purchase price in de- 
ferred installments which contains 
the provision, “car stands good for 
the debt," does not amount to a res¬ 
ervation of title, and creates a lien 
only.—Yale Auto. Co. v. Walker, 224 
S.W. 632, 145 Ark. 344. 

In Kentncky, all conditional sales 
contracts are regarded as mortgages. 
U.S.—In re Draughn & Steele Motor 
Co.. D.C.Ky„ 49 P.2d 636, affirmed, 
C.C.A., Commercial Inv. Trust Cor¬ 
poration V. Wilson, 58 P.2d 910. 
Ky.—^A. C. Morris & Co. v. Heaton, 
29 S.W.2d 617, 235 Ky. 66—Gas & 
Electric Shop v. Corey-Scheffel 
Liumber Co., 13 S.W.2d 1009, 227 
Ky.' 657, 62 A.L.R. 208—Morrow 
Mfg. Co. v. Race Creek Coal Co., 
2 S.W.2d 662, 222 Ky. 807—Kelley 
v. Brack, 282 S.W. 190, 214 Ky. 9 
—United States Cast Iron Pipe & 
Poundry Co. v. Henry Vogt Mach. 
Co., 206 S.W. 806, 182 Ky. 473. 

84u U.S.—In re Bonk, D.C.Mich., 268 
P. 1012. 

Mich.—Mills Novelty Co. v. Morett, 
254 N.W. 163, 266 Mich. 451. 
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As absolute sale with retention of 
lien as security 

(1) Bxecution of instrument pur- 
porting to reserve title in seller, 
where intention is to give security, 
is in effect absolute sale with re¬ 
tention of lien as security, that is, 
a mortgage.—Forgan v. Blythe, 242 
N.W. 811, 258 Mich. 689—National 
Cash Register Co. v. Paul, 182 N.W. 
44, 213 Mich. 609, 17 A.L.R. 1410— 
Young V. Phillips, 169 N.W. 822, 203 
Mich. 566, affirming 168 N.W. 549, 
202 Mich. 480. 

(2) An instrument purporting to 
reserve title in seller, and also to 
give seller right of action to recover 
the debt without passing title, will 
be construed to make an absolute 
sale with the reservation of a lien 
by way of security, the two provi- 
sions being inconsistent.—^Peter 
Schuttler Co. v. Gunther, 192 N.W. 
661, 222 Mich. 430—Heyman Co. v. 
Buck, 190 N.W. 631, 221 Mich. 225— 
Young v. Phillips, supra. 

85w Mich.—Mills Novelty Co. v. Mo¬ 
rett, 254 N.W. 163, 266 Mich. 461. 

86. N.C.—Parris v. Seaboard Air 
Line R. Co., 130 S.E. 319, 190 N.C. 
480. 

Holmes notes given in partial pay¬ 
ment for the purchase price of a 
motor truck is equivalent in effect to 
a mortgage.—^Drake v. Nickerson, 121 
A. 86, 123 Me. 11. 

87. Fla.—Varn v. Ashbrook, 94 So. 
384, 84 Fla. 626. 

88. Wash.—^West American Finance 
Co. V. Finstad, 262 P. 636, 146 
Wash. 315. 

89. Miss.—^Payne v. Parker, 48 So. 
835, 95 Miss. 375. 

As against bona fide purchaser of 
car 

Where retail automobile dealer 
bought automobile for cash, and bili 
of lading was sent with draft at- 
tached, and defendant paid draft and 
delivered bili of lading to dealer, 
and next day gave dealer condition¬ 
al bili of sale to secure the money 
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election by the seller, as permitted by the contract, 
to take a mortgage does not terminate the title re- 
tention provision until a valid mortgage has been 
delivered and filed.^® 

Statutory provisions in some States place ali res- 
ervations of title as security for the payment of the 
purchase price of chattels on the general footing of 
mortgages.^i 

instrument as conditional sale and mort¬ 
gage. The same instrument may evidence a con¬ 
ditional sale of specific chattels retaining title in the 
seller until payment is made and a mortgage of oth- 
er property for further security as to the payment 
of the purchase price tbe relation of condi¬ 

tional seller and buyer and of mortgagor and mort- 
gagee cannot subsist as to the same property at the 
same time.^^ 

Equitable relief. Where a contract of conditional 
sale reserves title to the property in the seller until 
it is fully paid for, and gives the seller the right to 
declare a forfeiture on default of payment, a court 
of equity has power under some circumstances to 
declare such contract a mere security, and to pro- 
tect the purchaser from unconscionable forfeiture.^^ 

Rights of third persons. A contract which by 
its terms is a mortgage, ordinarily cannot be a con- 

advanced, Insufficient as a chattel 
mortgage, which bili was recordfed, 
the transaction was void as against 
plaintiff, a bona fide purchaser,— 

Lyon V. Nourse, 176 P. 

Wash. 309. 

90. D.C.—In re BerghofC Printing 

Co., C.C.A.Mich., 62 P.2d 493. 

91. U.S.—^John Hetherington & Sons 

V. Rudisill, C.C.A.N.C., 28 P.2d 713, 

62 A.L.R. 377. 

Fla.—Voges v. Ward, 123 So. 785, 98 

Fla. 304. 

Idaho.—Schleiff v. McDonald, 237 P. 

1108, 41 Idaho 60. 

11 C.J. p 415 note 24. 

In Tezas, under the express pro¬ 
visions of Rev.St.l925 art 5489 and 
prior similar statutes, a contract of 
sale reserving title in the seller un¬ 
til the purchase price is paid is a 
mortgage.—^Moore v. B. & M. Chev¬ 
rolet Co., Civ.App., 72 S.W.2d 945— 

Malchoff V. Austin-Morris Co., Civ. 

App., 52 S.W.2d 682—Kuntz v. 

Spence, Civ.App., 48 S.W.2d 413, re- 
versed on other grounds, Com.App., 

67 S.W.2d 254—National Automatic 
Mach. Co. V. Smith, Civ.App., 32 S.W. 

2d 678—^Maloney v. G. A. Stowers 
Furniture Co., Civ.App., 28 S.W.2d 
306, error dismissed—Sussdorf ' v. 

Lee, Civ.App., 2 S.W.2d 344, error 
dismissed—Buchanan-Vaughan Auto 
Co. V. Woosley, Civ.App., 


ditional sale between the parties and a mortgage 
when the rights of third persons are involved.95 A 
third person, however, may be entitled in equity to 
assert that what between the parties is a conditional 
sale is as to him a mortgage, but this will be per¬ 
mitted only on equitable grounds, and to prevent 

fraud.96 

(2) Delivery or Retention of Possession 

A conditional saie with retention of possession by the 
seller is in effect a chattel mortgage. If possession is 
delivered to the buyer, by some decisions, it may be re- 
garded as a conditional sale, but other decisions are to 
the contrary. 

A conditional sale contract of personal property 
the possession of which remains in the seller is in 
effect a chattel mortgage.97 

The fact that the possession of the property is 
delivered to the buyer will not prevent a transac¬ 
tion from being regarded as a conditional sale 
where title is reserved in the seller until payment, 
and the purchaser may be given the possession and 
use of the property for the purpose of securing 
funds with which to pay the purchase price.®^ It 
has also been held to be a conditional sale where 
the chattels are deposited with a trustee to be re- 
turned to the seller on the payment of a specified 
amount.^ A conditional sale, however, accompanied 

C. I. T. Corporation v. Guy, Va,, 195 
S.B. 659. 

97. U.S.—^Haupt v. Moore, C.C.A. 
Cal., 77 P.2d 456. 

Cal.—^Wehrle v. Marks, 25 P.2d 51, 
134 Cal.App. 141—Mercantile Ac- 
ceptance Corporation v. Pioneer 
Credit Indemnity Co., 12 P.2d 988, 
124 Cal.App. 593. 

98. U.S.—In re Ulrop-Huif Co., D.C. 
N.Y., 9 F.2d 922, affirmed, C.C.A., 
9 P.2d 924—Southern Hardware, 
etc., Co. v. Clark, Fla., 201 P. 1, 
119 C.C.A. 339. 

Ark.—Sternberg v. City Nat. Bank, 
233 S.W. 691, 149 Ark. 432—Starnes 
V. Boyd, 142 S.W. 1143, 101 Ark. 
469. 

111.—Tufts V. Koumoungis, 73 111. 
App. 210. 

99. N.Y.—Strong v. Taylor, 2 Hili 
326. 

11 C.J. p 415 note 32. 

1. U.S.—Graham v. J. D. Spreckels 
& Bros. Co., C.C.A.Or., 248 P. 66, 
160 C.C.A. 206, certiorari denied 38 
S.Ct. 427, 247 U.S. 507, 62 L.Ed, 
1241. 

As coudition of settlement 

Where to adjust diffilculties be¬ 
tween the parties and terminate 
pending litigation, complainant en- 
tered into a contract with the Prin¬ 
cipal defendant whereby securities, 
deeds, and releases of claims were 


359, 104 


218 S.W. 


554, dismissed for want of jurisdic- 
tion. 

11 C.J. P 415 note 24 [a]. 

92. Fla.—Mizell Live Stock Co. v. 
J. J. McCaskill Co., 61 So. 547, 59 
Fla. 322. 

N.Y.—Bartholomew v. Barton, 199 N. 
Y.S. 399, 129 Misc. 627. 

93. Ala.—^Perkins v. Skates, 124 So. 
514, 220 Ala. 216. 

Mich.—^Burroughs Adding Mach. Co. 
V. Wieselber,g, 203 N.W. 160, 162, 
230 Mich. 15. 

94. Fla.—^Malone v. Meres, 109 So. 
677, 91 Fla. 709. 

lowa.—Gigray v. Mumper, 118 N.W. 
393, 141 lowa 396. 

95. Wash.—Raymond Bros. Impact 
Pulverizer Co. v. Thomas, 294 P. 
219, 159 Wash. 550. 

96. 111.—See West Suburban Finance 
& Thrift Co. v.-Graham, 3 N.E.2d 
172, first case, 285 Ill.App. 587, fol- 
lowed in 3 N.E.2d 172, second case, 

' 285 IlLApp. 587. 

Ind.;—Dunbar v. Rawles, 28 Ind. 225, 
92 Am.D. 311. 

Buyer, mortgagor, as haviug equita, 
ble iuterest 

One who owns a chattel covered by 
mortgage is its sole and uncondition- 
al owner, but, where title is retained 
by mortgagee, mortgagor has only 
a beneficial or • equitable interest.— 
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by delivery has been held to pass title to the buyer 
with a lien to the seller for the unpaid purchase 
inoney,2 and it will not be regarded as a conditional 
sale, instead of a mortgage, because of a provision 
that in case of default the buyer’s possession shall 
be that of bailee for the seller and even though 
the contract reserves title, if it is followed by a 
delivery of possession on the execution of a mort¬ 
gage for the unpaid purchase price, the delivery of 
possession is a transfer of title subject to the 
mortgage, and not a conditional sale.*^ 

(3) Option as to Payment of Purchase Price 

By the welght of authority, a transaction may be a 
conditional sale notwithstanding the buyer is obligated 
absolutely to pay the purchase price. 

According to the weight of authority, a transac¬ 
tion may constitute a conditional sale, although the 
purchaser is obligated absolutely to pay the pur¬ 
chase price but in some jurisdictions a contrary 
view is taken,® and under this view, where notes 
are given for the purchase price, it is held to evi- 


dence an absolute sale with a chattel mortgage 

back.7 

(4) Permission to Retake and Sell Property 

By some decisions a contract may be a conditional 
sale although It authorizes the seller, on the buyer^s de¬ 
fault, to take possession of the chattel, seii It, and ac- 
count for any surplus or hold the buyer responsible for 
any deficiency; but there Is authority to the contrary. 

The transaction may be construed as a conditional 
sale, although it contains the provision usually 
found in chattel mortgages authorizing the seller, 
on default of payment, to take possession of the 
property, sell it, and account to the purchaser for 
any surplus over the amount to be paid,8 or hold 
him responsible for any deficiency in the purchase 
price.9 According to some decisions, however, such 
a provision is a strong, if not in fact a controlling, 
indication of the intention of the parties that the 
title shall pass depriving the transaction of its char¬ 
acter as a conditional sale, and making it, at least 
in effect, a mortgage.i^^ 


deposited with a trustee under an 
agreement that if complainant 
should pay a large sum of money 
withiu six months they should be 
returned to him, and, if not, they 
should become the absolute property 
of the Principal defendant, the con¬ 
tract must be deemed a conditional 
sale of the securities and claims de¬ 
posited with the trustee.—Graham v. 
J. D. Spreckels & Bros. Co., supra. 

2. Ky.—^Taylor Motor Sales Co. v. 
Automobile Ins. Co. of Hartford, 
Conn., 294 S.W. 773, 220 Ky. 6. 

3. Colo.— J, I. Case Threshing Mach. 
Co. V. Rominger, 238 P. 63, 77 Colo. 
595. 

4. Mo.—State v. Grifiin, 228 S.W. 
800. 

5. U.S.—^Vander Lei v. Blakely, C. 
C.A.Mich., 284 P. 516. 

Cal.—Bice v. Harold L. Arnold, Inc., 
243 P. 468, 75 Cal.App. 629. 

Mich.—Mills Novelty Co. v. Morett, 
254 N.W. 163, 266 Mich. 451—-Fed- 
eral Commercial & Savings Bank 
V. International Clay Machinery 
Co., 203 N.W.. 166, 230 Mich. 33, 43 
A.L.R. 1245—^Nelson v. Viergiver, 
203 N.W. 164, 230 Mich. 38—Bur- 
roughs Adding Mach. Co. v. Wie- 
selberg, 203 N.W. 160, 230 Mich. 
15. 

11 C.J. p 415 note 33. 

e, Wash.—^West American Pinance 
Co. V. Finstad, 262 P. 636, 146 
Wash. 315. 

11 C.J. p 415 note 34. 

7, Colo.—Clark v. Bright, 69 P. 606, 
30 Colo. 199. 

11 C.J. p 416 note 35. | 

8, U.S.—^Monitor Drill Co. v. Mer-1 


cer, Minn., 163 P. 943, 90 C.C.A. 
303, 20 L.R,A.,N.S., 1035, 16 Ann. 
Cas. 214. 

Ariz.—McArthur Bros. Mercantile Co. 
V. Hagihara, 194 P. 336, 22 Ariz. 
100, 13 AL.R. 1038. 

Ark.—Howell v. Thew Shovel Co., 43 
S.W.2d 366, 184 Ark. 777. 

Pia.—^Dodson Printers' Supply Co. v. 

Corbett, 82 So. 804, 78*Pia. 257. 
Idaho.—Pease v. Teller Corporation, 
128 P. 981, 22 Idaho 807. 

111,—Herbert v. Rhodes-Burford Pur- 
niture Co., 106 IlLApp. 583. 

Ind.—Schneider v. Daniel, 131 N.E. 

816, 17 A,L.R. 1410. 

Me.—Pranklin Motor Car Co. v. 

Hamilton, 92 A. 1001, 113 Me, 63. 
Minn.—^Bradley v. Benson, 100 N.W. 
670, 93 Minn. 91. 

Ohio.—Call V. Seymour, 40 Ohio St. 
670. 

Wis.—John Deere Plow Co. of Mo¬ 
line V. Edgar Farmer Store Co., 
143 N.W, 194, i54 Wis. 490. 

11 C.X p 416 note 36. 

Application of proceeds to unpaid 
purchase price 

Conditional sales contract author¬ 
izing seller to resell property and 
apply proceeds on unpaid install- 
ments did not convert instrument in- 
to a mortgage.—Tickfer v. Invest- 
ment Corporation of Fargo, 249 N. 
W. 702, 63 N.D. 613. 

In ahsence of aotnal frand, a con- 
dition reserving title in an automo- 
bile in the vendor until payment 
therefor, and authorizing him to re¬ 
take and sell it at any time he con- 
sidered his rights endarigered, did 
not render the sale absolute, and will 
be enforced as against third parties 
as well as between the parties as 
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conditional.—^Arnold v. Chandler Mo¬ 
tors of Rhode Island, 123 A. 85, 45 
R.I. 469. 

9. 111.—Horvitz v. Leibowitz, 274 111. 
App. 196. 

Nev.—Studebaker Bros. Co. of Utah 
V. Witcher, 195 P. 334, 44 Nev. 442. - 

10. Colo.—McClain v. Saranac Mach. 
Co., 28 P.2d 1009, 94 Colo. 145— 
McCormick v. First Nat. Bank, 299 
P. 7, 88 Colo. 599—Beatrice Cream- 
ery Co. v. Sylvester, 179 P. 154, 65 
Colo. 569, 13 A.L.R. 441. 

Ky.—United States Cast Iron Pipe & 
Poundry Co. v. Henry Vogt Mach. 
Co., 206 S.W. 806, 182 Ky. 473. 
N.C.—State v. Stinnett, 167 S.E. 63. 
203 N.C. 829—^Harris v. Seaboard 
Air Line Ry. Co., 130 S.E. 319, 190 
N.C. 480—Chas. Hackley Piano Co. 
V. Kennedy, 67 S.E. 488, 152 N.C. 
196. 

Tex.—Malchoff v. Austin-Morris Co., 
Civ.App., 52 S.W.2d 682—Maloney 
V. G. A. Stowers Furniture Co., 
Civ.App., 28 S,W.2d 306, error dis- 
missed—0’Neal v. Allison, Civ. 
App., 292 S.W. 269. 

11 C.J. p 416 note 37. 

Contracts held mortgages 

(1) Where the purchaser of an au- 
tomobile enters into a conditional 
sales contract, authorizing the sell¬ 
er to retake possession on the pur- 
chaser's default, and sell it and 
charge the purchaser with the costs, 
attorney's fees, and deficiency, and 
further authorizing concurrent rem¬ 
edies, the contract is in effect a 
mortgage, and title passes to the 
purchaser at the time the contract 
is made, entitling him to sue for 
damages at the time he was in de- 
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The distinction has been made that if, under the 
contract, the seller, on default of the buyer, may 
retake the property, retain payments made and, by 
acceleration of other payments, recover any de- 
ficiency in the contract price, the transaction is not 
a conditional sale, but is at least in eifect a mort- 
gage.ii If^ however, it is apparent either from 
the contract or the surrounding circumstances that 
these remedies are alternative and not cumulative, 
that is, that the seller may either recover possession 


or recover the unpaid purchase price, but not both, 
it is a conditional sale and this is also true where 
on retaking the property, the seller may sue only for 
its rental value or for the nonperformance of the 
contractas The contract, in such a case, is not con- 
verted into a mortgage by the fact that the seller 
has an election, on retaking possession, to retain 
part payments, already made, as liquidated damag- 
es,i^ or by a clause subjecting the chattel to a lien 
for Insurance premiums paid by the seller.^5 


fault.—Gervasi v. Seattle & R. V. 
Ry. COm 269 P. 1060. 148 Wash. 635. 

(2) Where it is agreed that the 
owner of a car who, hy a hili of 
sale, has borrowed money thereon 
shall retain possession of the car 
until the loan becomes due, and that 
on default in payment the car shall 
pass to the lender and become his 
property, or may be re.taken by him 
and sold, the transaction is a mort¬ 
gage. 

Nev.—State v. Bacha, 194 P. 1066, 44 
Nev. 373. 

Or.—Siiodgrass v. Wallowa Milling & 
Grain Co., 227 P. 294, 111 Or.. 402. 

Plumbing contract 
Provision in contract for sale and 
installation of plumbing in apart- 
ment building that in addition to 
other remedies materialman might in 
case of default remove materials in- 
stalled is in effect, a mortgage and 
valid as between parties thereto.— 
Hannin v. Pisher, 43 P.2d 815, 5 Cal. 
App.2d 673. 

Effect of passing of title generally 
see infra § 7 d. 

11. XJ.S.—In re Berghoff Printing 
Co., C.C.A.Mich., 62 F.2d 493—In 
re Central States Freight Corpora¬ 
tion, D.C.Mich., 46 F.2d 545—Web- 
er Showcase & Fixture Co. v. 
Waugh, D.C.Wash., 42 F.2d 515— 
Cooper V. Michigan Artificial Ice 
Products Co., D.C.Mich., 1 F.Supp. 
741, affirmed, C.C.A., Westerlin & 
Campbell Co. v. Chapman, 61 F.2d 
1046, certiorari denied Westerlin & 
Campbell Co. v. Michigan Artificial 
Ice Products Co., 53 S.Ct. 400, 288 
U.S. 608, 77 L.Ed. 983—In re Goor- 
man, D.C.Mich., 283 P. 119—^In re 
American Steel Supply Syndicate, 
D.C.Mich., 256 P. 876—D. A. Tomp- 
kins Co. V. Monticello Cotton Oil 
Co., C.C.Ga., 137 F. 625. 

Ky.—Cartwright v. C. I. T. Corpora¬ 
tion, 70 S.W.2d 388, 253 Ky. 690. 
Mich.—Mills Novelty Co. v. Morett, 
254 N.W. 163, 266 Mich. 451—Bal- 
lard V. Mackinac Island Hotel Co., 
250 N.W. 297, 264. Mich. 622—For- 
gan V. Blythe, 242 N.W. 811, 258 
Mich. 689—Grand Rapids Electro -1 
type Co. V. Powers-Tyson Corpora¬ 
tion. 224 N.W. 609, 245 Mich. 669, 
certiorari denied Ostrander-Sey- 
mour Co. v. Gfand Rapids Electro- 


type Co., 60 S.Ct. 35, 280 U.S. 585, 
74 KEd. 634—^Plummer v. Dilley, 
193 N.W. 792, 223 Mich. 372— 

Thomas Spacing Mach. Co. v. Se- 
curity Trust Co., 193 N.W. 790, 223 
Mich. 164—Heyman Co. v. Buck, 
190 N.W. 631, 221 Mich. 225—Ni- 
man v. Story & Clark Piano Co., 
181 N.W. 1017, 213 Mich. 397. 

N.Y.—Edson & Co. v. Hudson Motor 
Car Co.. 228 N.Y.S. 582, 132 Misc. 
223. 

Wash.—^Robert Morton Organ Co. v. | 
Armour, 23 P.2d 887, 173 Wash. 
462, remittitur recalled 27 P.2d 
1119, 173 Wash. 462—Roberts v. 
Speck, 16 P.2d 463, 170 Wash. 324 
—Raymond Bros. Impact Pulver- 
izer Co. v. Thomas, 294 P. 219, 159 
Wash. 550—Gervasi v. Seattle & R. 
V. Ry. Co., 269 P. 1050, 148 Wash. 
635—Lahn & Simons v. Matzen 
Woolen Mills, 266 P. 697, 147 

Wash. 560. 

"‘The right to retake the property, 
retain payments made, estimate wear 
and tear, compute damage, and look 
to the buyer for deficiency in the 
agreed price, is consonant only with 
remedies under instruments provid- 
ing for security in the nature of a 
chattel mortgage; for in such a case 
the security is but an incident of a 
debt absolutely due from the buyer 
to the seller.”—Burroughs Adding 
Machine Co. v. Wieselberg, 203 N.W. 
160, 230 Mich. 15. 

12. U.S. -— In re Central States 
Freight Corporation, D.C.Mich., 46 
F,2d 545—Cooper v. Michigan Ar¬ 
tificial Ice Products Co., D.C.Mich., 
1 F.Supp. 741, affirmed, C.C.A., 
Westerlin & Campbell Co. v. Chap¬ 
man, 61 F.2d 1046, certiorari denied 
Westerlin v. Michigan Artificial 
Ice Products Co., 53 S.Ct. 400, 288 
U.S. 608, 77 L.Ed. 983—In re Ames, 

C. C.A.Mich., 289 P. 208, reversing, 

D. C., 283 P. 465. 

Mich.—Galion Iron Works & Mfg.' 
Co. v. Service Coal Co., 249 N.W. 
862, 264 Mich. 298—Petition of 

Hume, 245 N.W. 514, 260 Mich. 555 
—Burroughs Adding Mach. Co.’ v., 
Wieselberg, 203 N.W. 160, 230 

Mich. 15. 

Wash.—Seabbard Securities Co. v. 
Berg, 17 P.2d 646, 170 Wash. 681, 
92 A.L.R. 297—Allis-Chalmers Mfg., 
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Co. V. Hadlund Lumber & Mfg. Co., 
2 P.2d 708, 164 Wash. 296. 

“The alternative provision in the 
repossession clause, to the effect that 
the holder of the notes.and contract 
may, in addition to retaking posses¬ 
sion, sell the property, apply the 
proceeds on the debt, and then hold 
the purchaser liable for any deficien¬ 
cy, is, as to the last provision, in- 
compatible with the true theory of 
a conditional sale. . . . He may, 

on default, repossess the property, 
and, if he so desires, sell it; but 
he cannot take the property and also 
pursue the purchaser for the debt. 
When he elects to retake the proper¬ 
ty as owner, this necessarily pre- 
cludes any recovery of the balance 
due on the debt.”—^Voges v. Ward, 
123 So. 785, 794, 98 Fla. 304. 

Contract for sale of motor tmclE, 
providing for the retention of title in 
the seller and giving a right to the 
holder of unmatured notes and con¬ 
tract to declare the notes due and 
payable on default, and providing 
that the seller might enforce pay¬ 
ment of the notes without waiving 
his right to take possession of the 
car on default, can be upheld as a 
conditional sales contract, on elimi- 
nating the provision for the alterna¬ 
tive remedy of recovering the price 
and taking possession of the proper¬ 
ty, notwithstanding a statutory pro¬ 
vision that bilis of sale conveying 
or selling property for the purpose 
of securing the payment of money 
shall be deemed mortgages.—^Voges 
V. Ward, supra. 

Option to invoke lien laws 

Conditional seller's reserving op¬ 
tion to invoke local lien laws rather 
than contractual right to repossess 
property on default is not inconsist- 
ent with conditional sales agreement. 
—Galion Iron Works & Mfg. Co. v. 
Service Coal Co., 249 N.W. 852, 264 
Mich. 298. 

13. U.S.—In re Berghoff Printing 
po., C.C.A.Mich., 62 F.2d 493. 

14. U.S.—^In re Berghoff Printing 
Co., supra—^In re Tyrrell, D.G. 
Mich., 285 P. 69. 

Mich.—Contractors' Eauipment Co. v, 
Reasner, 219 N.W. 713, 242 Mich. 
589. 

15. U.S.—In Te Berghoff Printing 
Co., C.C.A.Mich., 62 F.2d 493. 




(5) Security for Further Obligations 

A transaction may be a conditional sale although the 
property is to stand as security for other obligatlons- 

An agreement may be construed as a conditional 
sale although it contains a stipulation that, in case 
the buyer shall make other purchases, the property 
in question shall stand as security for the price,i^ 
or that it shall stand as security for other debts.17 
On the other hand it has been held that where the 
seller may retain title until not only the contract 
price but also other debts are paid, and may sue 
and obtain judgment and yet retain title, it consti- 
tutes a chattel mortgage.^^ 

d. Effect of Passing of Title 

Where title is passed to the buyer the transaction 
generally constitutes a mortgage. 

A distinction sometimes made is that in a con¬ 
ditional sale title to the property remains in the 
seller, while a mortgage assumes title in the mort- 
gagor with a lien in favor of the mortgagee.^^ 
Where, therefore, the intention is evident that the 
title shall pass to the buyer, the transaction is a 
mortgage and cannot be regarded as a conditional 
sale;20 hence, .where goods are delivered to the 
buyer under an agreement whereby the property 
and the goods are transferred with the reservation 
of a lien to secure the purchase price, the transac¬ 
tion is a mortgage.^i An assignment of his interest 
by the conditional seller of a motor vehicle to se¬ 
cure a debt transfers title subject to the right of 
redemption by the conditional buyer, and is in effect 


a mortgage.22 

The passing of title, however, is dependent on the 
nature of the condition relative thereto, whether it 
is precedent or subsequent; if it is precedent, and 
remains so regardless of subsequent events, except 
the right to pass title by suit for the agreed pur¬ 
chase price, it is consonant with a conditional sale ; 
but, if it is subsequent, to be ruled by events, and 
remedies are open to enforce payment of the pur¬ 
chase price with the chattel as a security, it is se¬ 
curity in the nature of a mortgage.^s Accordingly 
where a contract, under which property is trans¬ 
ferred with reservation of title, provides that the 
seller may enforce payment of the purchase price 
without passing title to the purchaser, it is not a 
conditional sale, but an absolute sale with reserva¬ 
tion of a lien as security.^^ 

§ 8. -- Lease 

A clause in a lease reserving a lien for rent and 
othep indebtedness on personalty is generally held to be, 
at least in effect, a mortgage. A lease of personal prop¬ 
erty is not a mortgage, uniess It is given as security. 

A clause in a lease reserving a lien for rent, on 
crops or personal property on the premises, does 
not necessarily change the nature of the instrument 
and cause it to become a chattel mortgage fcut 
where such a clause is inserted, as providing se¬ 
curity for rent or other indebtedness, it has gener¬ 
ally been held that the instrument operates as a 
mortgage or is in legal effect a mortgage of such 


IflL U.S.—Southern Hardware, etc., 
Co, V, Clark. Fla., 201 F. 1, 119 C. 
C.A. 339. 

17. Nev.—Studebaker Bros. Co. v. 
Witcher, 195 P. 334, 44 Nev. 442. 

IS. Mich.—Ittleson v. Hagan, 222 
N.W. 145, 245 Mich. 56. 

19. U.S.—Robinson v. Bowe, C.C.A. 
S.D., 73 P.2d 238—^Intertype Corpo¬ 
ration V. Pulver, D.C.Fla,, 2 P. 
Supp. 4, affirmed, C.C.A., 65 F.2d 
419, certiorari denied 54 S.Ct. 75, 
290 U.S. 660, 78 L.Ed. 571. 

Nev.—Studebaker Bros. Co. of Utah 
V. Witcher. 195 P. 334, 44 Nev. 442. 

20. U.S.—John Deere Plow Co. v. 
Mowry, Cal., 222 P. 1, 137 C.C.A. 
539. 

N.Y.—Sheeley v. Holmes Music Co., 
179 N.Y.S. 202, 189 App.Div. 756. 
11 C.J. p 417 note 39. 

21. U.S.—Sweeney v. Medier, C.C.A. 
N.M., 78 P.2d 148. 

Colo.—Parmers* State Bank of 
Brighton v. Angrlo American Mill 
Co., 231 P.‘l56, 76 Colo. 309. 

Ky,—^A. C. Morris & Co. v. Heaton, 
29 S.W.2d 617, 235 Ky. 66. 

R.I.—Arnold v. Chandler Motors of 


Rhode Island, 123 A. 85, 45 R.I. 
469. 

11 C.J.. p 417 note 40. 

That contract provides for retak- 
ixLg of property in event of default 
to apply prbceeds on obligration of 
buyer is strongly persuasive that 
contract is absolute sale with re- 
served lien.—^Lahn & Simons v. Mat- 
zen Woolen Mills, 266 P. 697, 147 
Wash. 560. 

22t. Conn,—^Armstrong v. Greenwich 
Motors Corporation, 165 A. 598, 116 
Conn. 487., 

Mass.-^Worcester Morris Plan Co. v. 

Mader, 128 N.B. 777, 236 Mass. 435. 
Tex.—Universal Credit Co. v. Ratliff, 
Civ.App., 57 S.W.2d 238. 

Wis,—Burnett County Abstract Co. 
v. Eau Claire Citizens' Loan & In- 
vestment Co., 255 N.W. 890, 216 
Wis. 35. 

23. Mich.—Burroughs Adding Mach. 
Co. V. Wieselbergr, 203 N.W. 160, 
162, 230 Mich. 15. 

Contract held to pass title 

Provision in conditional sale that 
suit could be brought against buyer 
and judgments recovered and title 
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and ownership remain in seller until 
judgments were paid carries with it 
transfer of title to purchaser.—Nel- 
son V. Viergiver, 203 N.W. 164, 230 
Mich. 38. 

Contract held not to pass title 
An agreement by which the own- 
er gave the lender a bili of sale of an 
automobile to secure a loan, provid¬ 
ing that the property should become 
the mortgagee’s absolutely on fail- 
ure to pay the indebtedness, cannot 
be construed to pass title as under 
an ancient common-law mortgage, 
but leaves the mortgagor an equity 
of redemption.—State v. 'Bacha, 194 
P. 1066, 44 Nev. 373. 

24. U.S.—In re Harmony Theatre 
Co., D.C.Mich., 298 P. 662—Petition 
of National Cash Register Co., C. 
C.AMich., 283 P. 742, 744, revers- 

■ ing*In re Nader, D.C., 276 P. 1.23. 
Mich.—Porgan v. Blythe, 242 N.W. 
811, 258 Michv 689—Phillips-Michi- 
gan Co. V. Pield Body Corporation, 
190 N.W. 682, 221 Mich. 17. 

25. Fla.—^Vanderpool Properties v. 
Hess & Slager, 130 So. 457, 458, 100 
Pia. 933, quoting,Corpus Juris. 

11 C.J. p 417 note 41. 
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property,26 and this rule applies where the Hen is 
reserved on exempt property of the tenant.27 A 
provision in a farm lease reserving title to, or giv- 
ing a lien on, the tenanfs share of the crop as se- 
curity for his indebtedness to the kndowner is, in 
effect, a mortgage.^s 

A lease of personalty for a fixed term, reserving 
title in the lessor, is not a mortgage.^» A contract 
for the lease of personal property for a rental, the 
aggregate installments of which equal the stipulat- 
ed value of the article, has been held to be a con- 
ditional sale and not a mortgage,^» although sub- 
stantially similar contracts in contemplation of a 
sale of the property and to secure payment there- 
of, have been held to be chattel mortgages.si 

§ 9. -Trust Receipts; Deeds of Trust 

A “trust recelpt” Is an tnstrument whereby a bank. 
er advanctng money for the purchase of merchandise 
takes and retalns titte thereto in his own name, as se- 
curity untii the amount advanced has been repaid, and 
delivers possession of the merchandise to the customer 
to hold in trust for the banker untii such time. The 


§ 9 

transaction is generaliy regarded by the later decislons 
as a mortgage. A chattel mortgage may also be in the 
form of a deed of trust. 

A ^'trust receipt’' is a well-known instrument in 
common use whereby an arrangement, more or less 
frequent in modern business relations, is made by 
which a banker, advancing money to enable a cus¬ 
tomer to purchase merchandise, takes* the title or 
bili of lading in his own name and thereafter sur- 
renders possession to the customer, who gives a 
trust receipt, under which it is agreed that the title 
to the merchandise shall remain in the banker as 
security untii he is repaid the amount advanced, and 
that the proceeds of any sale of the merchandise 
shall be applied to the repayment of the advances 
made by the banker on account of the original pur¬ 
chase price.S2“ This form of transaction was orig- 
inally employed in the importing trade, but has 
come into quite general use in the marketing of 
motor vehicles, where the purchase of cars by a 
dealer from a manufacturer or distributor is financ- 
ed by a Corporation which advances the purchase 
price in whole or in partas Transactions of this 
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26« Fla.—Vanderpool Properties v. 

Hess & Slagrer, supra. 

Mo.—^K-M Supply Co. v. Moran, 
App., 53 S.W,2d 419. 

Mont—^Barth v. Bly, 278 P. 1002, 85 
Mont. 310. 

Tex.—Leonard v. Burton, Civ.App., 
11 S.W.2d 668. 

11 C.J. p 417 note 42. 

Xa hotel lease, a provision giv- 
ing lessor a lien on the building and 
furniture for unpaid rents created in 
equity a mortgage on the property.— 
Cook V. Cave, 260 S.W. 49, 163 Ark. 
407. 

27. lowa.—Brownlee v. Masterson, 
247 N.W. 481, 215 lowa 993. 

I 

ZxL addltion to statutoxy lien. 

A lease which in addition to the 
statutory lien makes the rent charge 
a lien on the property of the tenant 
on the premises, whether exempt 
from execution or not constitutes in 
effect a ‘'chattel mortgage.”—^Beh v. 
Tilk, lowa, 269 N.W. 751. 

28. U.S.—In re American Cork In¬ 
dustries, C.C.A.N.Y,, 54 P.2d 740— 
Farmers' State Bank of Polk, Neb., 

V. Benston, C.C.A.C 0 I 0 ., 29 F.2d 902 
—Swenson v. Laird, C.C.A.Neb., 
14 F.2d 917. 

Ark.—Mitchell v. Badgett, 33 Ark. 
387. 

Idaho.—Smlth v. Washburn-Wilson 
Seed Co., 232 P. 574, 40 Idaho 191. 
Me.—Kelley v. Goodwin, 50 A. 711, 95 
Me. 538. 

Minn.—^Nelson v. McDonald, 191 N. 

W. 281, 153 Minn. 474-—Ward v. 
Rippe, 100 . N.W. 386, 93 Minn. 36 
—McNeal v. Rider, 81 N.W. 830, 79 
Minn. 153,- 79 Am.S.R. 437. 


Mont. Crone v. Occident Elevator 
Co., 224 P. 659, 70 Mont 211. 

Neb.—Wilcox & Co. v. Deines, 230 
N.W. 682, 119 Neb. 692. 

N.T.—Nestell v. HewiU, 19 Abb.N. 
Cas. 282. 

89. Ohio.—Cooperider v. Myre, 175 
N.E, 236, 37 OhioApp. 502. 

Lease of personal property, as bail- 
ment distinguished from mort¬ 
gage see Bailments §§ 2, 4. 

30. Colo.—Gerow v. Castello, 19 P. 
505, 11 Colo. 560, 7 Am.S.R. 260. 

11 C.J. p 417 note 43. 

Conditional sale distinguished from 
mortgage see supra § 7. 

31. N.J,—Rapoport v. Rapoport Ex¬ 
press Co., 107 A, 822, 90 N.J.Eq. 
519, 

11 C.J. p 417 note 44. 

IiGase to secure paymeat for motor 
vehicle 

(1) An instrument in the form of 
a lease contract of a motor vehicle 
is a’ mortgage where a sale of the 
vehicle is in contemplation and the 
lease contract is taken to secure pay¬ 
ment.—^Willys-Overland Co. of Cali- 
fornia v. Chapman, Tex.Civ.App., 206 
S.W. 978. 

(2) Where ali purported rental in¬ 
stallments were paid on a lease of 
an automobile truck, providing for 
its sale to lessee at expiration of 
lease for one dollar, and it was tak¬ 
en from lessee’s possession by an of- 
flcer at lessor’s instance for a claim 
under the garage lien law, and a new 
lease was then executed flxing aggre¬ 
gate rentals by amount due lessor 
for repairs, etc.; on other cars as 
well as that leased, and an addi- 
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tional sum was arbitrarily added by 
lessor, and truck was then returned 
to lessee, transaction was really a 
mortgage.—Rapoport v. Rapoport 
'Express Co., 107 A. 822, 90 N.J.Eq. 
519. 

32. Conn.—^Armstrong v. Greenwich 
Motors Corporation, 165 A. 598, 
600, 116 Conn. 487. 

Mass.—Simons v. Northeastern Pi- 
nance Corporation, 171 N.E. 643, 
644, 271 Mass. 285—T. D. Down- 
ing Co. v. Shawmut Corporation, 
139 N.E. 525, 245 Mass. 106, 27 A. 
L.R. 1522. 

11 C.J. p 418 note 47. 

See also Banks and Banking § 179. 
Similar defiuitiou 

“A trust receipt is a well-known 
instrument of commerce whereby a 
banker advancing the money on an 
importation takes title directly to 
hlmself, and as owner delivers the 
goods to the dealer in whose behalf 
he is acting se?.ondarily and to whom 
the title ultimately is to go when 
the primary right of the banker has 
been satisfied, the title remaining in 
the banker untii the price is paid to 
him.”—^People’s Nat. Bank v. Mul- 
holland, 117 N.E. 46, 47, 228 Mass. 
152. 

Rights of banker under trust receipt 
as against third persons see infra 
§ 202 . 

33. Conn.—^Armstrong v. Greenwich 
Motors Corporation, 165 A. 598, 116 
Conn. 487. 

“Trust receipts, financing importa- 
tions, have long been employed and 
accorded judicial sanction, but adop- 
tion of the scheme with reference to 
automobiles is quite modern and 
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nature while similar in effect vary considerably in 
form,^^ and have generally been regarded as legal 

and valid contracts;®^ a trust receipt which 

mentions no consideration, although essentially a 
mortgage, is void as to creditors although it is re- 
corded as a conditional sale.^^ 

The effect of a trust receipt transaction is that 
the banker, advancing money for the merchandise 
purchased, takes title directly to himself, and re- 
tains such title, as security, until the amount ad- 
vanced is repaid,37 and is under an obligation to 
transfer the title to the customer or to his order 
when his advances have been paid.^^ Meanwhile 
the merchandise is delivered to the customer in or¬ 


der that he may carry out his own commercial pians 
in respect thereto;^^ but until the advances have 
been repaid the customer has no title to the mer¬ 
chandise, and is entitled only to hold it or to deal 
with it according to the agreement in trust for the 
banker.^Q 

There has been some difference of opinion as to 
the exact nature of a trust receipt transaction 
which nature is to be determined from the facts 
and circumstances of the entire transaction,41 and 
in doing so, the trust receipt, accepted draft, bili 
of sale, and note, all relating to the same transac¬ 
tion should be considered together.42 has been 
held that the transaction is not a mortgage,43 


without serious difficulty unless 
rights of bona fide purchasers from 
the trust receiptor intervene and the 
so-called trust is secret.*’—Motor 
Bankers’ Corporation v. C. I. T. Cor¬ 
poration, 241 N.W. 911, 912, 258 Mich. 
301. 

Xix SSassachusetts, the only kind 
of trust instrument which we have 
recognized and called a trust receipt 
is one where the banker at the re- 
quest of the importer buys goods 
directly from the foreign seller and 
takes title in his own name from 
the foreign seller and then turns the 
goods which he has thus bought di¬ 
rectly in his own name over to the 
importer upon a trust receipt in or¬ 
der that the latter may carry on his 
own commercial adventure. An 
agreement under which a seller pur- 
chases an automobile with a limited 
right of resale is not a trust receipt. 
—Simons v. Northeastern Finance 
Corporation, 171 N.E. 643, 644, 271 
Mass. 285. 

34. U.S.—In re Cattus, N.T., 183 F. 
733, 106 C.C.A. 171. 

11 C.J. p 418 note 48. 

35. Mass.—^T. B. Downing Co. v. 
Shawmut Corporation, 139 N.E. 
525, 215 Mass. 106, 27 A.L.R. 1522 
—People’s Nat. Bank v. Mulhol- 
land; 117 N.E. 46, 228 Mass. 152. 

Tra^t receipt from automobile deal- 
er 

Trust receipts, taken by accept- 
ance Corporation from automobile 
dealer for money advanced on pur- 
chase price of cars before delivery 
thereof to dealer by manufacturer, 
evidenced legal contracts binding on 
dealer. 

U.S.—Singletary v. General Motors 
Acceptance Corporation, C.C.A.Ga., 
73 P.2d 453. 

Ga.—General Motors Acceptance Cor¬ 
poration V. Dunn Motors, 168 S.E. 
626, 43 Ga.App. 275, conforming to 
answer to certified questions 157 
S.E. 627, 172 Ga. 400.. 

36. N.J.—General Contract Purchase 
Corporation v. Bickert, 161 A. 830, 
10 N.J.Misc. 958. 


37. Mass.—T. B. Bowning Co. v. 
Shawmut Corporation, 139 N.E. 
525, 245 Mass. 106, 27 A.L.R. 1522. 

Mo.—Globe Securities Co. v. Gard- 
ner Motor Co., 85 S.W.2d 661, 

11 C.J. p 418 notes 49, 50. 

Beuial of ownership 

Dealer using finance company’s 
money to purchase automobiles could 
not deny finance company’s owner¬ 
ship as acknowledged in trust re¬ 
ceipt because company never had 
possession.—General Motors Accept¬ 
ance Corporation v. Bunn Motors, 
157 S.E. 627, 172 Ga. 400, answers 
conformed to 158 S.E. 626, 43 Ga.App, 
275. 

One of Principal tests by which to 
determine whether transaction 
whereby dealer receives automobiles 
from distributor and executes trust 
receipt and note to finance company 
for unpaid purchase price, results in 
a security, or whether there is re- 
tention of ownership, is binding 
promise to pay on part of dealer.— 
General Motors Acceptance Corpora¬ 
tion V. Seattle Ass’n of Credit Men, 
67 P.2d 882, 190 Wash. 284. 

Trust receipt as security 
■Where dealer received automobiles 
from distributor after paying ten per 
cent of purchase price and executing 
trust reoeipt and note to finance 
company for unpaid portion of pur-.. 
Chase price, finance company held 
trust receipt as security, whether 
transaction be considered, in effect, a 
mortgage or conditional bili of salk 
—General Motors Acceptance Corpo¬ 
ration V. Seattle Ass'n of Credit Men, 
supra. 

38. Mass.—^T. B. Bowning Co. v, 
Shawmut Corporation, 139 N.E. 
525, 526, 245 Mass. 106, 27 A.L.R. 
1522. 

39. “Bauker has uo part iu the com- 
mercial adventure of the importer. 
The banker expects and is entitled 
to receive only the advances, while 
the profit belongs wholly to the im¬ 
porter.”—T. B. Downing Co. v. 
Shawmut Corporation, supra, 
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40. XJ.S.—In re A. E. Fountain, Inc.. 
C.C.A.N.T., 282 F. 816. 

Mass.—Simons v. Northeastern Fi¬ 
nance Corporation, 171 N.E. 643 
271 Mass. 285—T. B. Bowning Co. 
V. Shawmut Corporation, 139 N.e! 
525, 245 Mass. 106, 27 A.L.R. 1522 
—People’s Nat. Bank v. Mulhol- 
land, 117 N.E. 46, 228 Mass. 152. 
Mo.—Globe Securities Co. v. Gard- 
ner Motor Co., 85 S.W.2d 561, 
Bquitable concept of trust receipt 
is that of a declaration of trust, that 
the debtor holds his own property in 
trust for the creditor, the finance 
company, as security for the debt.— 
Vonhof V. General Contract Purchase 
Corporation, 170 A. 239, 116 NJBq 
239. 

41. Wash.—General Motors Accept¬ 
ance Corporation v. Seattle Ass'n 
of Credit Men, 67 P.2d 882, 190 
Wash. 284. 

42. Mich.—Motor Bankers’ Corpora¬ 
tion V. C. I. T. Corporation. 241 
N.W. 911, 258 Mich. 301. 

N.e.—General Motors Acceptance- 

Corporation v. Mayberry, 142 S.ET. 
767, 195 N.e. 508. / 

43. Conn.—Armstrong v. Greenwich 
Motors Corporation, 165 A. 698^ 116: 
Conn. 487. 

11 C.J, p 418 note 52. 

Beasou for rule 

It is not a mortgage because title* 
to the property passes directly to the* 
bank or acceptance Corporation, and 
possession of the property does not 
pass to the dealer until after he has 
exeeuted a trust receipt, under which 
the dealer cannot use the property,. 
nor sell, loan, deliver, pledge, mort¬ 
gage or otherwise dispose of it,, until 
after the payment of amounts shown 
on the dealer's record of purchase 
and release.—In re Otto-Johnson 
Mercantile Co., B.C.N.M., 52 F.2d 678^, 
680. 

Criticism of mortgage theory 
The theory that a trust receipt 
transaction constitutes a mortgage 
"hardly seems a logical position for- 
these reasons: Where the finance 
company secured its legal title from. 
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pledge,^^ or conditional but there is author- 

ity for regarding the transaction as a conditional 
sale, or in the nature thereof>® In other cases, the 
transaction has been regarded as a species of bail- 
ment, as announced in the title Bailments § 3 b, 
or as creating an anomalous contract relation.^^ 
By the weight of authority, however, as expressed 
in modern decisions, a trust receipt transaction is 


generally regarded as a mortgage,^^ particularly 
where, under the circumstances, title never passed 
to the banker;^® and, accordingly, a transaction 
whereby a dealer receives motor vehicles from a 
manufacturer or distributor and executes a trust 
receipt to a banker or finance company as security 
for money advanced for unpaid purchase money 
has been held, at least in effect, a mortgage.^® 


the Wholesale automobile distribu¬ 
tor, the dealer's position under a 
trust receipt cannot be that of a 
mortgagor for he never had legal ti¬ 
tle and never conveyed it to the so- 
called mortgagee. Moreover, the 
mortgagee may regain possession 
only on default, whereas the trust 
receipt permits repossession of the 
car at any time. This is also con- 
trary to the theory on which has 
been developed the law of trust re- 
ceipts in their original field as gov- 
erning the relation of an importer of 
goods to his banker who buys from 
the foreign seller and takes title to 
himself."—Handy v. C. I. T. Corpo¬ 
ration, 197 N.E. 64. 291 Mass. 157, 
101 A.L.R, 447. 

Motor vehicld transaction 

Transaction whereby dealer receiv- 
ed automobiles from distributor, 
after executing trust receipt in 
which dealer agreed to hold automo¬ 
biles in trust for credit Corporation 
which financed transaction, was not 
“chattel mortgage" invalid as against 
dealer’s receiver, although credit Cor¬ 
poration never had possession.— 
Armstrong v. Greenwich Motors Cor¬ 
poration, 165 A. 598, 116 Conn. 487. 

44. N.Y.--Moors v. Kidder, 12 N.E. 

818, 106 N.Y. 32. 

11 C.J. p 418 note 53. 

45. Utah.—Jones v. Commercial In- 

vestraent Trust, .228 P. 896, 64 

Utah 151. 

11 C.J. p 418 note 54. 

Conditional saTe and tmst receipt 
distingnished 

‘Tn this connection the difference 
between these transactions and true 
conditional sales is apparent. In 
cases of true conditional sale, where 
it has been held that the vendor 
having reclaimed and sold the goods 
cannot afterwards sue for his defl- 
ciency, it is pointed out by the 
courts that by retaking the goods 
the whole consideration has failed 
or been terminated, and that there is 
no further consideration upon which 
to sue. . . . When a banker ad- 

vances money for the purchase of 
goods the resuit is different, because 
the consideration is different. The 
consideration is not the supplying of 
goods, but the supplying of fundfe. 
The goods themselves are no essen- 
tial element in the contract, being 
merely security for its execution. 
. . . Certainly a banker never ih- 
tends that the amount of his recov- 


ery shall depend upon the value of 
the goods. He is concerned only 
with getting back his advance, with 
interest and commissions. That is 
his business. Just as he has to re- 
turn any surplus after a sale of the 
security, so he has a right of action 
for any deflciency which may resuit. 
It is ciear enough that in the ordi- 
nary case, where the banker has not 
parted with possession of the goods 
under trust receipt or otherwise and 
is forced to realize upon them at a 
loss, he is entitled to claim for a de¬ 
flciency, and there is no reason why, 
because he has given them up and 
retaken them, his rights should be 
any less. If further illustration 
were needed of the difference be¬ 
tween the transaction in question 
and a conditional sale, it can be 
found in this view of it: At whose 
risk is the property from the incep- 
tion of the transaction? No one will 
pretend that if the goods were de- 
stroyed . . . without- insurance 
(there being no agreement for in¬ 
surance) the loss would fall upon 
the bank. Yet, if the transaction 
were a conditional sale, the risk of 
loss would be upon the bank until 
it delivered the goods to the im-. 
porter.”—Charavay & Bodvin v. York 
Silk Mfg. Co., C.C.N.Y., 170 F. 819, 
824. 

46. Cal.—Mohr v. First Nat. Bank, 
232 P. 748, 69 Cal.App. 756. 
lowa.—Ohio Sav. Bank & Trust Co. 
V. Schneider, 211 N.W. 248, 202 
lowa 938. 

11 C.J. p 418 note 65. 

Transaction. held conditional sale 
Where, under a bili of sale execut- 
ed by a manufacturer, an acceptance 
Corporation became the owner of an 
automobile and as such owner deliv¬ 
ered the automobile to a purchaser, 
taking his note payable to the or- 
der of plaintiff and requiring the 
purchaser to execute a trust receipt, 
whereby the latter on payment of its 
note to plaintiff should acquire title 
to the automobile sold, the agree¬ 
ment constituted a conditional sale. 
—General Motors Acceptance Corpo¬ 
ration V. Mayberry, 142 S.E. 767, 195 
N.C. 508. 

47- Utah.—Jones v. Commercial Inv. 

Trust, 228 P. 896, 64 Utah 151. 

11 C.J. p 418 note 57. 

48. U.S.—Commercial Inv. Trust 

Corporation v. Wilson, C.C.A.Ky., 
58 P.2d 910, afflrming, D.C., In re 

^1 


Draughn & Steele Motor Co., 49 P. 
2d 636—In re Schuttig, D.C.N.J., 

1 F.2d 443. 

Ky.—General Motors Acceptance 
Corporation v. Sharp Motor Sales 
Co., 25 S.W.2d 405, 233 Ky.' 290. 
Mass.—Hartford Accident & In- 
demnity Co. v. Callahan, 171 N.E. 
S20, 271 Mass. 556. 

N.J.—Harding v. Pirst-Mechanics 
Nat. Bank of Trenton, 166 A. 142, 
113 N.J.Eq. 129. 

Common-law mortgages 
Trust receipts are common-law 
mortgages.—Smith v. Commercial 
Credit Corporation, 165 A. 637, 113 
N.J.Eq. 12, afllrmed Morrow v. Smith, 
170 A. 607, 115 N.JEq. 310. 
Transaction held mo^gage 
Whete a bank, to which a debtor 
had pledged a warehouse receipt for 
goods to secure an indebtedness, sur- 
rendered the warehouse receipt and 
took from the debtor a trust receipt, 
containing an agreement to hold the 
goods as the property of the bank, 
with liberty to sell the goods for the 
bank's account, and in such case to 
turn over the avails to apply on the 
indebtedness, the instrument was a 
mortgage or a conveyance intended 
to operate as such.—In re A. E. 
Fountain, Inc., C.C.A.N.Y., 282 F. 
816. 

49. U.S. — Scandinavian-American 
Bank v. Sabin, Or., 227 F. 579, 142 
C.C.A. 2U. 

11 C.J. p 419 note 58. 

50. U.S.—Universal Credit Co. v. 
Fortinberry, C.C.A.Tex., 63 F.2d 71 
—In re James, Inc., C.C.A.N.Y., 30 
P.2d 665, reversing, D.C., 30 P.2d 
551. 

Cal.—Pacific Finance Corporation v. 
Hendley,, 284 P. 736, 103 Cal.App. 
335, hearing denied and opinion 
modifled on other grounds 285 P. 
1048. 

Kan.—Habegger v. Skalla, 34 P.2d 
113, 140 Kan. 166. 

N.H.—General Motors Acceptance 
Corporation v. Berry, 167 A. 653, 
86 N.H. 280. 

N.J.—^Vonhof V. General Contract 
Purchase Corporation, 170 A. 239, 
116 N.J.Eq. 239—Smith v. Commer¬ 
cial Credit Corporation, 165 A. 637, 
113 N.J.Eq. 12, afllrmed Morrow v. 
Smith, 170 A. 607, 115 N.J.Eq. 310 
—Karkuff v. Mutual Securities Co., 
148 A. 159, 108 N.J.Eq. 128, af- 
flrmed 148 A. 160, 108 N.J.Eq. 128. 
Tex.—^Universal Credit Co. v. Gasow- 
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Distinctions. The difference between the true 
trust receipt situation and the ordinary mortgage is 
the fact that in the trust receipt title passes to the 
banker from the seller of the goods as security for 
the debt of a third party, while in the ordinary 
mortgage title passes to the mortgagee directly from 
the party owing the debt.®^ 

A pledge is distinguishable from a trust receipt 
or special form of “security title,” apart from any 
common-law form of security, which is given as se¬ 
curity for advances of the purchase price of im- 
ports and arises out of the modern conditions of 
trade and commerce, and which is not dependent on 
possession of the goods imported.52 

Deed of trust One of the common forms which 
a mortgage takes is a deed of trust, and the fact 
that the transfer assumes this form does not affect 
the nature of the transaction or make it any the 
less a mortgage.S2 Furthermore, a trust deed like 
a common-law mortgage passes the legal title in 


those jurisdictions in which a mortgage so oper- 
ates.54 

§ 10. - Power 

An Instrument giving a creditor the right to take 
possession, seli, and apply the proceeds to a debt is 
a mere power and not a mortgage. 

An instrument giving a creditor a right to take 
possession of goods, to sell them, and to apply the 
proceeds to the satisfaction of a debt, is not a 
mortgage but a mere power, for it transfers no 
title.55 

§ 11 . - Evidence as to Character of Trans¬ 

action 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

An Instrument, whether a mortgage or another form 
of transaction, .is presumed to be what, on its face, it 


Howard Motor Co., Civ.App., 73 S. 
W.2d 909, error dismissed—Gener¬ 
al Motors Acceptance Corporation 
V. Bettes, Civ.App., 57 S.W.2d 263 
error refused—Carrollton Accept¬ 
ance Co. V. Wharton, Civ.App., 22 
S.W.2d 985—General- Motors Ac¬ 
ceptance Corp. V. Boddeker, Civ. 
App., 274 S.W. 1016. 

Transactions lield mortgraiTes 

(1) “A trust receipt, accompanied 
by the obligation of the receiptor, to 
pay an agreed price for an automo- 
bile, possession of which is changed, 
'and which permits suit upon the ob- 
ligation accompanying the trust re¬ 
ceipt or the retaking and resale of 
the car, with application of proceeds 
in reduction of obligation to pay 
and right to hold the receiptor for 
the balance, is security in the nature 
of a chattel mortgage."—Motor 
Bankers’ Corporation v. C. I. T. Cor¬ 
poration, 241 N.W. 911, 912, 258 Mich. 
301. 

(2) A trust receipt stating that 

the dealer agrees to hold motor ve- 
hicles in trust for a finance company 
as its property and to return any 
and all of the vehicles to the finance 
company on demand, and that the 
finance company might at any time 
cancel the trust and take possession 
of the vehicles without notice or de¬ 
mand, constitutes a mortgage, since 
the finance company has nothing to 
do with the sale of the vehicles to 
the dealer and it has no arrangement 
with either the seller or the bank to 
which the price draft was forwarded 
with respect to payment thereof.— 
McLeod Nash Motors v. Commercial 
Credit Trust, 246 N.W. 17, 187 Minn. 
452, 87 A.L.R. 296. | 


Construction 

In determining meaning and Intent 
of parties to transaction whereby 
automobile dealer received automo- 
biles from- distributor and executed 
trust receipt and note to finance 
company for unpaid portion of pur¬ 
chase price, court would look beyond 
the form and from evidence deter- 
mine what was the real transaction. 
—General Motors Acceptance Corpo¬ 
ration V. Seattle Ass’n of Credit Men, 
67 P,2d 882, 190 Wash. 284. 

Fleading and proof 
Where an action to enforce a su¬ 
perior lien on motor vehicles under 
trust receipts proceeds expressly on 
the theory that plaintiff holds only a 
mortgage, -the action is governed hy 
the rule that a transaction designed 
to hold personal property as mere 
security for a debt is regarded as a 
mortgage, regardless of its name or 
form, and a different legal status of 
trust receipt need not be considered. 
—General Motors Acceptance Corpo¬ 
ration V. Sharp Motor Sales Co., 25 
S.W.2d 405, 233 Ky. 290. 

51. U.S.—In re Schuttig, D.C.N.J., 1 
F.2d 443, 444—In re A. E. Poun- 
tain, Inc., C.C.A.N.Y., 282 P. 816, 
823. 

Cohn.—^Armstrong v, Greenwich Mo¬ 
tors Corporation, 165 A. 598, 600, 
116 Conn. 487. 

N.H.—General Motors , Acceptance 
Corporation v. Berry, 167 A. 653, 
86 N.H. 280. 

Similax statement of distinction 
‘Tn the case of a chattel mort¬ 
gage the security is dependent upon 
the title, and the instrument must 
contain a defeasance clause. In the 
case of a trust receipt, title has 
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never been taken in the debtor, and 
consequently he cannot convey such 
title back to the holder of the trust 
receipt. In the last mentioned, the 
title remains in the party secured, 
while the possession is intrusted to 
one who has a certain interest as yet 
indefinite in the property."—Globe 
Securities Co. v. Gardner Motor Co., 
Mo., 85 S.W.2d 561, 567. 

52. U.S.—In re Richheimer, 111., 221 
P. 16, 136 C.C.A. 542, certiorari de- 
nied Arbuthnot v. Central Trust 
Co., 35 S.Ct. 662, 238 U.S. 624, 69 
U.Ed. 1494. 

53. U.S.—^Hunt v. Springfield P. & 
M. Ins. Co., App.D.C., 25 S.Ct, 179, 
196 U.S. 47, 49 L.Ed. 381. 

11 C.J. p 419 note 69. 

Instrcuuent conveying both real 
and personal property to a trustee 
as security for a debt is a mortgage. 
—Harriman v. Woburn Electric Light 
Co., 39 N.E. 1004, 163 Mass. 85. 

Tmst deed executed by individnals 
and purporting to pledge as security 
personal property owned or acquired 
and used by the grantors in the con- 
duct of business in the mortgaged 
property is as to such personal 
property a mortgage.—Pisher v, 
Norman Apartments, Colo., 72 P.2d 
1092. 

54. Miss.—^Elson v. Barri er, 56 Miss. 
394. 

56. Pia.—^McGriff v. Porter, 5 Pia. 
373. 

Mass.—Shaw v. Silloway, 14 N.E. 

783, 145 Mass. 503. 

Mich.—Holmes v. Hali, 8 Mich. 66, 77 
Am.D. 444, 

Power defined see the C.J.S. title 
Powers § 1, also 49 C.J. p 1248 
' note 2. 
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purports to be, and the burden of rebutting the presump- 
tion is on the party asserting the contrary. 

The presumption is that the instrument is what, 
on its face, it purports to be,56 and the burden of re¬ 
butting this presumption lies on him who asserts 

the contrary.57 

b. Admissibility 

ParoI evidence is admissible to show whether the 
transaction In question was Intended to be a mortgage, 
but not to vary Its terms. A bili of sale, absolute on Its 
face, may generally be shown by paroI or extrinsic evi¬ 
dence to be in fact a mortgage. 

Under the rule that parol evidence is admissible 
for the purpose of explaining and showing the true 
nature and character of the transaction evidenced 
by a written contract, as announced in the CJ.S. 
title Evidence § 1015, also 22 CJ. p 1259 note 95, 
it is generally held that parol testimony is admissi¬ 
ble to Show that the real purpose of the parties to 
a transfer was that it should operate as a mort¬ 
gage, but it is inadmissible to vary the terms of the 
writing.58 So, where the question is whether the 
transaction constitutes a mortgage or a conditional 
sale, if the intention is not clearly expressed in the 
written instrument, and this is not the whole con¬ 
tract of the parties, parol evidence is admissible to 
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show what their real agreement was;^® and this 
is true also in case of a writing in the nature of a 
bili of parcels or receipt, and not of a bili of sale.®® 
Where, however, an instrument is, from its face, 
clearly a mortgage, parol evidence is inadmissible 
to show it to be something different.®^ 

Absolute hili of sale as mortgage. As a general 
rule, parol or extrinsic evidence is admissible in 
equity to show that a bili of sale, absolute on its 
face, is in fact a mortgage,®^ although there are de- 
cisions which apparently confine the rule to cases 
in which there is an allegation of fraud,®^ and un¬ 
der the express provisions of some statutes, where 
a bili of sale is absolute on its face and is accom- 
panied by possession of the property, the parties 
cannot pro ve it to be a mortgage by parol evidence 
unless fraud in its procurement is the issue to be 
tried.®4 

' In actions at law in some States, parol evidence 
is not admissible to show that an absolute bili of 
sale is in fact a mortgage;®® but the more geherally 
accepted rule is in favor of the admission of such 
evidence,®® particularly under statutes allowing eq- 
uitable defenses to be asserted in actions at law,®7 
and under code provisions abolishing the distinc- 
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sa N.J.—Cake v. Shull, 16 A. 434, 
45 N.J.Eq. 208. 

11 C.J. p 419 note 63. 

Frima facie au alisolate couvey- 
ance is the effect of a bili of sale.— 
Jameson v. Diggs, 276 P. 969, 47 
Idaho 478. 

57. -Fla.—Cary & Co. v. Hyer, 107 
So. 684, 91 Fla. 322. 

11 C.J. p 419 note 64, 

As beiug genuine mortgage 
In mortgagees’ action against 
mortgagor's purchaser to recover 
mortgaged automobile following de- 
fault in purchase-money mortgage, 
where purchaser claimed ttat title 
had remained in mortgagees, and 
that mortgagor had sold automobile 
as mortgagees’ agent, mortgagees 
had the burden of proving that the 
mortgage under which they claimed 
title was a genuine mortgage to se¬ 
cure an outright sale of the automo¬ 
bile to mortgagor.—Harper v. Aber- 
crombie, 105 S.E. 749, 115 S.C. 360. 

If transaction is in form of condi¬ 
tional sale, the burden of proof is on 
the party asserting it to be a mort¬ 
gage.—Cary & Co. v. Hyer, 107 So. 
684, 91 Fla. 322. 

Fersons executing bili of sale re- 
citing actual transfer have burden of 
showing that instrument was in¬ 
tended as a. mortgage and not to con- 
vey actual title.—Shobe v. Sykes, 288 
P. 1072, 144 Okl. 18. 

Sa. N.D.—Harney v. Wirtz, 152 N. 
W. 803, 30 N.D. 292. 


Or.—Barber v. Motor Inv. Co., 298 P. 

216. 136 Or. 361. 

11 C.J. p 419 notes 66, 67. 

53. U.S.—^Fruehauf Trailer Co. v. 

Bridge, C.C.A.Mich., 84 P.2d 660. 
Fla.—^Baer v. General Motors Ac- 
ceptance Corporation, 132 So. 817, 
101 Fla. 913. 

11 C,J. p 419 note 68. 

00. Me.—Grant v. Frost, 13 A. 881, 
80 Me. 202. 

11 C.J. p 420 note 73 [a]. 

01. Me.—Whitney v. Lowell, 33 Me. 
318. 

11 C.J. p 420 note 69. 

02. U.S.—^Fruehauf Trailer Co. v. 

Bridge, C.C.A.Mich., 84 F.2d 660. 
Md.—State v. Maryland Casualty Co., 
163 A. 856, 164 Md. 69. 

Mich.—^Klingensmith v. James B. 
Clow & Sons, 259 N.W. 312, 270 
Mich. 460, reversed on other 
grounds 262 N.W. 644, 273 Mich. 
48. 

N.Y.—Lipe V, Beech-Nut Packing 
Co., 277 N.T.S. 832, 243 App.Div. 
433. 

11 C.J. p 420 note 70. 

Intended as secuxity for debt* 

Where an instrument appears on 
its face to be an absolute bili of sale 
to personalty, but contains no de- 
feasance clause, and is not accom- 
panied by actual or constructive de- 
I livery of the property to the buyer, 
I ejctrinsic evidence is admissible to 
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show that it was intended only as a 
security for debt.—^Avera Loan & In- 
vestment Co. v. Topp, 103 S.E. 42, 25 
Ga.App. 279. 

63. 111.—See Gordon v. Brucker, 208 
IlLApp. 188. 

Ky.—Marshall v. Cox, 7 J.J. Marsh. 
133. 

11 C.J. p 420 note 71. 

64i. Miss.—^Arrostrong v. Owens, 35 
So. 320, 83 Miss. 10. 

11 C.J. p 420 note 72. 

66. Me.—Grant v. Frost, 13 A. 881, 
80 Me. 202. 

11 C.J. p 420 note 73. 

00. U.S.—^Fruehauf Trailer Co. v. 

Bridge, C.C.A.Mich., 84 F,2d 660. 
Fla.—Cary & Co. v. Hyer, 107 So. 
684, 91 Fla. 322. 

Md.—Winakur v. Sapourn, 146 A. 342, 
156 Md. 662. 

Neb.—Omaha Book Co. v. Sutherland, 

6 N.W. 367, 10 Neb. 334. * 

Or.—Barber v. Motor Inv. Co., 298 
P. 216, 136 Or. 361. 

11 C.J. p 420 note 74. 

Xn replevin action brought by the 
holder of a bili of sale, parol evi¬ 
dence is admissible to prove that the. 
bili of sale was intended^ only as a 
pledge to secure the repayment of a 
debt.—^Winakur v. Sapourn, 145 A. 
342, 156 Md. 662. 

6ff. Ind.T.—Rogers v. "Nidiffer, 82 
S.W. 673, 5 Ind.T. 55. 

11 C.J. p 421 note 75.. 
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tions between actions at law and in equity.®^ How- 
ever, it has been held that although a stranger to 
the transaction may at law assert and produce evi- 
dence to prove the transaction to have been a mort- 
gage,®^ parol evidence is not admissible at law 
for such purpose as against a third person not a 
party to the transaction.*^® 

The principle on which parol evidence is admit- 
ted in these cases is similar to that under which ex- 
trinsic evidence is admitted to establish a resulting 
trust as against an absolute deed,*^! and it is not 
received for the purpose of contradicting the terms 
of the instrument but to raise an equity para- 
mount to its mere formJ^ 

Where parol evidence is regarded as admissible, 
it is proper to show the circumstances under which 
the instrument was made the practical construe- 
tion given to it by the parties all the facts of 


the transaction 5 conversations between the par¬ 
ties at the time whether or not it has been filed 
as a chattel mortgage the disposition of the prop- 
erty by the parties the value of the property 

transferred;*^® and the retention or cancellation of 
the debtjS® but not of transactions with third per- 
sons.^^ 

c. Weight and Sufliciency 

ciear, unequivocal, and convincing evidence Is gen- 
erally required to show that a bili of sale, or other trans¬ 
fer, was intended to be a mortgage. 

The evidence, generally, must be ciear, unequivo¬ 
cal, and convincing, in order to establish that a 
particular instrument or transaction is a mort¬ 
gage, ^2 such as to warrant the conclusion that a 
bili of sale, although absolute in form, was intend¬ 
ed as a mortgage, or that the transaction was a 


68 . Fla.—Cary & Co. v. Hyer, 107 
So. 684, 91 Fla. 322. 

Wis.—^mith v. Pfluger, 105 N.W. 
476, 126 Wis. 253, 110 Am.S.R. 911, 
2 L..R.A..N.S.. 783. 

09 , Or.—^Barber v. Motor Inv. Co., 
298 P. 216, 136 Or. 361. 

11 C.J. p 421 note 77. 

Iiandlord claimingr lien on automo- 
biles, and who was not party to 
trust receipts, covering cars purport- 
ing to vest title in credit company, 
could Show true intent of company 
and tenant in exeeuting and deliver- 
ing such documents and that such 
trust receipts were mere mortgages. 
—Universal Credit Co. v. Gasow- 
Howard Motor Co., Tex.Civ.App., 73 
S.W.2d 909, error dismissed, 

70. Md.—^Henderson v. Mayhew, 2 
•Gill 393, 41 Am.D, 434. 

11 C.J. p 421 note 78. 

71. Ind.—Seavy v. Walker, 9 N.E. 
347, 108 Ind. 78. 

11 C.J. p 421 note 79. 

72. Md.—Cochrane v. Price, 8 A. 
361—^Booth V. Rohinson, 55 Md. 
419. 

Kev.—Saunders v. Stewart, 7 Nev. 
200 . 

78. N.J.—Thoss V. Olb, 121 A. 707, 
98 N.J.Law 842. * 

N.T.—^Lipe V. Beech-Nut Packing Co., 
277 N.Y.S. 832, 243 App.Div. 433. 

11 C.J. p 421 note 81. 

74. Mont.—Rairden v. Hedrick, 129 
P. 498. 46 Mont. 510. 

11 C.J. p 421 note 82. 

‘75. Tex.—Runnels Chevrolet Co. v. 

Travis, Civ.App., 62 S.W.2d 225. 
Facts to be considered 
Bili of sale of furniture in house, 
assignment of rentals, and options to 
repurchase 'furniture, constituting 
part of same transaction, may be 
considered together in ascertaining 


whether parties intended bili as a 
mortgage.—Barber v. Motor Inv. Co., 
298 P. 216, 136 Or. 361. 

7G. N.T.—Gilroy v. Everson-Hickok 
Co., 103 N.T.S. 620, 118 App.Div. 
733, afflrmed 83 N.E. 1125, 190 N.T. 
551. 

77. Mich.—Black v. Simon, 74 N.W. 
527, 116 Mich. 382—Wessels v. 
Beeman, 49 N.W. 483, 87 Mich. 481. 

78. Kan.—Eby v. Winters, 33 P. 
471. 51 Kan. 777. 

Inadequacy of consideration as tend- 
ing to establish mortgage rather 
than conditional sale see supra § 

7 a. 

79. Tex.—^Harris v. Staples, Civ. 
App., 89 S.W. 801. 

11 C.J. p 421 note 86. 

80. Neb.—^Weher v. Towle, 149 N.W. 
406, 97 Neb. 233. 

81. Md.—Winakur v. Sapourn, 145 
A. 342, 156 Md. 662. 

Evidence held inadmissible 
Evidence of dealings and transac¬ 
tions between an automobile dealer 
and third persons in the purchase of 
cars is irrelevant and inadmissible 
to prove that the dealer’s bili of 
sale represented merely security for 
a loan, in a replevin action against 
a purchaser' from the dealer by one 
furnishing the dealer with the - pur¬ 
chase price of the car and taking a 
bili of sale thereto.—^Winakur v. Sa¬ 
pourn, supra. 

82. Idaho.—Schleiff v. McDonald, 
264 P. 866, 45 Idaho 620. 

Evidence held sufficient to show 

that note and mortgage were ex- 
ecuted as matter of form, with no 
intention that they should constitute 
real agreement as to payment for 
automobiles.—Standard Motor Co. v. 
Miller, Tex.Civ.App., 45 S.W.2d 786. 
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Filling out and acknowledging mem¬ 
orandum 

Evidence that defendants filled out 
and acknowledged* an unsigned mem¬ 
orandum, which they admitted in 
their answer was intended for a 
mortgage on a tractor, also exeeut¬ 
ing a note to plaintiff, justifted a 
flnding that the memorandum was 
intended as a mortgage.—Kearns v. 
Davis Bros., 120 S.E. 52, 186 N.C. 
522. 

Overcoming face of Instrument 
In action to have two written in- 
struments declared to be mortgages 
and for foreclosure thereof, where 
fact that Instruments operated in 
law to create a mortgage arose from 
face thereof, such fact was not over- 
come by defendanfs testimony of 
mortgagee's alleged statements that 
Instruments were exeeuted for de¬ 
fendant’s protection.—^Walsh v. Gray, 
212 N.Y.S. 230, 214 App.Div. 296. 

83b Ga.—^Wilson v. Yoche, 172 S.E. 

672, 48 Ga.App. 173. 
lowa.—Scott V. Menin, 250 N.W. 457, 
216 lowa 1211. 

Tex.—Gomez v. Ruiz, Civ.App., 66 
S.W.2d 380. 

11 C.J, p 421 note 88. 

Evidence held sufficient to show 
that bili of sale was intended to be 
a mortgage. 

Cal.—Sterman v. Ziem, 62 P.2d 160, 
17 Cal.App.2d 414. 

Mo.—Smith v. Dickerson, 199 S.W. 
956. 

Wash.—^Kenworthy Grain & Milling 
Co. V. Green Meadow Cheese Fac- 
tory & Dairy Co., 18 P.2d 489, 171 
Wash. 513—Kelly v. Price, 269 P. 
842, 148 Wash. 542. 

Wis.—Holak v. Southard, 196 N.W. 
769, 182 Wis. 494. 

Evidence held not sufficiently ciear 
and convincing to show that bili of 
sale was intended as a mortgage.— 
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mortgage and not a conditional sale.^^ It has been 
held, however, that this rule appHes only in equity 
where the cause is tried to the chancellor, and that 
where questions of fact are submitted to a jury 
they are to be determined by the simple preponder- 
ance of the evidence;^^ and it has also been held 
that it does not require the same strictness of proof 
to declare a bili of sale, or an instrument in the 
form of a conditional sale, to be a mortgage as it 
does to determine a deed to be a mortgage.^^ There 
is also authority for the statement that even in eq¬ 
uity if there is a reasonable doubt as to whether a 
transfer is a mortgage or an absolute conveyance it 
will be held to be a mortgage.S7 

§ 12. - Questions of Law and Fact 

The intentlon of the parties as to whether the fn- 
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strument or transaction constitutos a mortgage is gener- 
ally a question of fact. 

Where the evidence is conflicting or of a doubtful 
nature, the intention of the parties, as controlling 
the character of the transaction when disputed, pre- 
sents a question of fact which, in cases tried to a 
jury, is to be determined by the jury under appro- 
priate instructions,^^ as, for example, the determi- 
nation of whether a transaction is a mortgage or an 
absolute sale,^® a conditional sale,^^ or a pledge.®^ 
If, on the other hand, the entire contract of the 
parties is contained in a written instrument, and the 
language thereof is ciear, its construction as to 
whether it is in legal effect a mortgage is a ques¬ 
tion of law for the court .^2 


CHATTEL M0BTGAGE8 


II. WHAT LAW GOVERNS 


§ 13. In General 

Where the parties reside and the property is located 
at the place where the mortgage Is executed, the law 
of that place governs its validity, construction, and ef¬ 
fect. 


Where the parties reside, and the property is lo¬ 
cated, at the place where the mortgage is executed, 
its validity, construction, and effect are determined 
by the law of that place,^^ unless there is no evi- 


Scott V. Menin, 250 N.W. 457, 216 
lowa 1211. 

Farol evideuce 

(1) Parol evidence must be ciear, 
unequivocal, and convincing that 
writing, absolute on its face, was 
intended as mortgage only,—Central 
Chemical Co. v. Virginia-Carolina 
Chemical Corporation, 168 A. 279, 
114 N.J.Eq. 48—Cake v. Shull, 16 A. 
434, 45 N.J.Eq. 208, 

(2) Parol testimony of a witness, 
who does not appear to be an attor- 
ney at law or one versed in, _and 
familiar with, the niceties of legal 
dednitions and distinctions, that a 
bili of sale to described property was 
executed, does not by itself alone 
demand the inference that the in¬ 
strument conveyed and passed title 
to the property.—^Wilson v. Voche, 
172 S.E. 672, 48 Ga.App. 173. 

84. N.T.—Toussoupoff v. Widener, 
215 N.Y.S. 24, 126 Misc. 491, affirm- 
ed 219 N.Y.S. 942, 219 App.Div. 712, 
affirmed 158 N.E. 64, 246 N.Y. 174. 
Tex.—Employers' Casualty Co. v. 
Helm, Civ.App., 295 S.W. 965. 

Evidence that purchaser was never 
willing to make loan on the merchan- 
dise bought has been held suflBicient 
to negative the contention that, al- 
though the contract was in form a 
sale with a limited repurchase op- 
tion, it was intended by the parties 
to be a mere loan on security.— 
Toussoupoff V. Widener, 158 N.E. 64, 
246 N.Y.^ 174, affirming 219 N.Y.S. 
942, 219 App.Div. 712, which affirmed 
215 N.Y.S. 24, 126 Misc. 491. 


85, lowa.—^McAnnulty v. Seick, 13 
N.W. 743, 59 lowa 586. 

Okl,—Shobe v. Sykes, 288 P. 1072, 
144 Okl. 18. 

11 C.J. p 422 note 89. 

86L U.S.—Fruehauf Trailer Co. v. 

Bridge, C.C.A.Mich., 84 F.2d 660. 
Mich.—Seligman v. Ten Byck, 42 N. 
W. 134, 74 Mich. 525. 

Evidence held sufficient to show 
that instrument in form of condi¬ 
tional sale was intended to be mort¬ 
gage.—^Fruehauf Trailer Co. v. 
Bridge, C.C.A.Mich., 84 F.2d 660. 

87. Fla.—Pittman v. Milton, 68 So. 
658, 69 Fla. 304. 

8®. Idaho.—Schleiff v. McDonald, 
237 P. 1108, 41 Idaho 50. 

Mo.—Bruce v. Kays, 1 S.W.2d 214, 
222 Mo.Abp. 77. 

11 C.J. p 422 note 91. 

89. Idaho.—^Deichert v. Euerby, 27 
P.2d 981, 54 Idaho 14. 

Or.—^Barber v. Motor Inv. Co., 298 P. 
216, 136 Or. 361. 

Tex.—^Lomax v. Trull, Civ.App., 232 
S.W. 861, dismissed for want of 
jurisdiction. 

11 C.J. p 422 note 93. 

Bili of sale of motor vehicle 
Where an automobile dealer gave 
a bili of sale to an automobile to one 
to whom he was indebted, and the 
purchaser registered the car in his 
name and procured fire and theft In¬ 
surance thereon, but left the car in 
the Show rooms of the dealer, who 
subsequently sold and delivered the 
car to another creditor, in an action 
for the car, the court ruled correctly 
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in refusing to nonsuit or direct a 
verdict for defendant, and in sub- 
mitting to the jury the question 
whether the bili of sale given was an 
absolute bili of sale, or a conditional 
bili of sale in the nature of a mort¬ 
gage.—Thoss V. Olb, 121 A, 707, 98 
N.J.Law 842. 

90. Idaho.—Schleiff v. McDonald, 
264 P. 866, 45 Idaho 620. 

Tex.—Employers' Casualty Co. v. 

Helm, Civ.App., 295 S.W. 955. 

11 C.J. p 422 note 94. 

91. Idaho.—^Schleiff v. McDonald, 
264 P. 866' 45 Idaho 620—Schleiff 
V. McDonald, 237 P. 1108, 41 Idaho 
50. 

11 C.J. p 422 note 95. 

92. Fla.—Baer v. General Motors 
Acceptance Corporation, 132 So. 
817, 101 Fla. 913. 

Mich.—Banasiak v. Coffin, 206 N.W. 
321, 233 Mich. 161. 

Tex.—Walker v. Wilmore, Com.App., 
212 S.W. 655, reversing, Civ.App., 
174 S.W. 921. 

11 C.J. p 422 note 96. 

93. Ark.—Bonner v. Stroud Bros. 
Gin, 289 S.W. 766, 172 Ark. 569. 

Cal.—^Mercantile Acceptance Corpo¬ 
ration V. 'Frank, 265 P. 190, 191, 
203 Cal. 483, 57 A.L.R. 696, quoting 
Corpus Juris—Sullivan v. Shannon, 
77 P.2d 498, 501, 25 Cal.App.2d 422 
—Motor Acceptance Co. v. Pinn, 13 
P.2d 761, 124 CaLApp. 766. 

Colo.—^Mosko V. Matthews,- 284 P. 
1021, 87 Colo. 55. 

111.—Illinois Refining Co. v. Welch, 
173 N.E. 345,. 341 111. 292—Doumas 
v. Mormella, 251 IlLApp. 397. 
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dence as to the law of such place and the gen- 
eral rule applies to the validity and operation of the 
mortgage as to after-acquired property.^5 ^ stat¬ 
ute requiring mortgages to be executed in a pre- 
scribed manner,^^ or requiring mortgages or other 
instruments dealing with personal property to be 
recorded where the mortgagors reside,9? does not 
apply to mortgages made in another state where the 
parties and the property are at the time, the lex 
loci contractus governing in such cases. 

§ 14. Property Not Present at Place of Ex- 
ecution or Domicile of Parties 

The validity, operation, and effect of a mortgage, 
executed in one state by parties resident or present 
therein, on property located in another state is, as a 
general rule, governed by the law of the state where the 
property Is located. 


While, as announced in the CJ.S. title Confiict of 
Laws § 18, also 12 CJ. p 470 note 12-'p 471 note 16, 
it is often stated that personal property has no situs 
but follows the domicile of its owner, this fiction 
of law is ordinarily disregarded in the case of mort¬ 
gages, and the property is considered as having an 
actual situs at the place where it is located, hence, 
where a mortgage is executed in one state by parties 
resident or present therein, and the property mort- 
gaged is at the time located in another state, it is 
held, as a general rule, that the law of the state 
where the property is located will control as to the 
validity and effect of the mortgage,the necessity 
of recording and the effect on creditors of a failure 
to record,99 and as to the question of its priority as 
between different lienholders.i It should be noted 
that by an application of the lex loci contractus the 


Ind.—Struble-Werneke Motor Co. v. 
Metropolitan Securities Corpora¬ 
tion, 178 N.B, 460, 93 Ind.App. 416. 
Mont.—^Walker Motor Bxchange v. 

Lindberg, 284 P. 270, 86 Mont. 513. 
N.M.—Hart v. Oliver Farm Equip- 
ment Sales Co., 21 P.2d 96. 37 N. 
M. 267. 87 A.L.R. 962. 

Okl.—Haltom v. Nichols & Shephard 
Co., 166 P. 745, 64 Okl. 184. 

Pa.—Commonwealth v. Mathis, 6 Pa. 

Dist. & Co. 191. 

11 C.J. P 422 note 97. 

Corpus Juris is quoted in Dodd v, 
Edwards, 173 S.B. 633, 635, 172 S.C. 
213. 

Arreement uot chattel mortgage 
Agreement whereby debtor con- 
signed goods to creditor without de- 
livery under agreement made in-an¬ 
other , state was not mortgage in 
state, where not a mortgage in state 
where made.—Mill Factors Corpora- 
, tion V. Guardian Trust *Co., 154 A. 
420, 107 N.J.Law 529. 

Couflict of laws not iu issue 

Where automobiles involved were 
situated in state and parties intend- 
ed them to remain therein, hilis of 
sale, trust receipts, and pron^issory 
notes were all executed in state, no 
question of confiict of laws was rais- 
ed in replevin action.—General Mo¬ 
tors Acceptance Corporation v. Ber- 
ry, 167 A. 553, 86 N.H. 280. 

Uffortgage giveu hy ahsconder 

Where a person owing money ah- 
sconded from the state, and when 
pursued gave his dehtor a mortgage, 
while he resided in another state, 
which was payable in his horne state, 
and agreed to return to that state 
with the property, but the wife did 
not sign the mortgage, it neverthe- 
less created a valid lien on the prop¬ 
erty, since at the time of its execu- 
tion the mortgagor and his wife 
were nonresidents and could make no 
clalms to exemptions in their horne 
state, and under the statute of the 


resident state the wife's signature 
was not requisite to the validity of 
the mortgage.—^Dickson v. Cooper, 
164 N.W. 734, 181 lowa 337. 

Effect of removal of property to an¬ 
other state see infra § 15. 

94. Gove^ed hy common law of 
other state 

Where, in a case in Massachusetts, 
loan to take up draft attached to 
hili of lading was made and trust 
receipt and mortgage executed and 
delivered, in New York, but there 
was no evidence as to law of that 
state, rights of parties mu st he de- 
termined by common law of Massa¬ 
chusetts.—^Davis V. Smith-Springfleld 
Body Corporation, 145 N.B. 434, 250 
Mass. 278. 

95. U.S.—Mason v. Citizens' Nat. 
Trust & Savings Bank of Los An¬ 
gelos, C.C,A.Cal., 71 P.2d 246— 
Grimes v. Clark, Md., 234 F. 604, 
148 C.C.A. 370, affirming, , D.C., 
Clark V. Grimes, 232 P. 190. 

Ark.—Bonner v. Stroud Bros. Gin, 
289 S.W. 766, 172 Ark. 569. 

96. Cal.—Motor Acceptance Co. v. 
Pinn, 13 P.2d 761, 124 Cal.App. 766. 

97. Cal.—Mercantile Acceptance Co. 
V. Prank, 265 P. 190, 203 Cal. 483, 
57 A.L.R. 696—^Motor Acceptance 
Co. V. Finn, 13 P.2d 761, 124 Cal. 
App. 766—Motor Inv. Co. v. Bres- 
lauer, 221 P. 700, 64 Cal.App. 230. 

N.M.—Hart v. Oliver Farm Equip- 
ment Sales Co., 21 P.2d 96, 37 N.M. 
267, 87 A.L.R. 962. 

11 C.J. p 423 note 98. 

Corpus Juris is quoted in Dodd v. 
Edwards, 173 S.E. 633, 635, 172 S.C. 
213. 

98. Conn.—General Credit Corpora¬ 
tion of Rohde, 187 A. 676, 122 Conn. 
100 . 

111.—Doumas v. Mormella, 251 111. 
App. 397—Snow v. Breene, 248 111. 
App. 518. 

Minn.—Goldberg v. Brule Timher Co., 
168 N.W. 22, 140 Minn. 335. 
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Mo.—Steckel v. Swift & Co., App., 56 
S.W.2d 806. 

N.J.—Farmer & Ochs Co. v. Gins- 
hurg, 137 A. 444, 5 N.J.Misc. 572. 
Wis.—National Bank of Commerce of 
Milwaukee v. Brogan, 253 N.W. 
385, 214 Wis. 378. 

11 C.J. p 423 notes 1, 2. 

Securities in Mexico 
Any interest created by a deed of 
trust in securities in Mexico is gov¬ 
erned by the Mexican law.—New 
York Trust Co. v. Island Oil & 
Transport Co., C.C.A.N.Y., 33 F.2d 
104, 79 A.L.R. 1007. 

99. N.J. — Farmer & Ochs Co. v. 

- Ginsburg, 137 A. 444, 5 N.J.Misc. 
572. 

11 C.J. p 423 note 3. 

Mortgage enecuted and delivered in 
one state and recorded in another 
state is invalid as against a subso- 
quent attachment in the former 
state, where there is no evidence 
that the property was ever in the 
latter state.—Doumas v. Mormella, 
251 IlLApp. 397. 

1 . 111.—Doumas v. Mormella, supra. 
N.M.—Hart v. Oliver Farm ‘ Equip- 
ment Sales Co., 21 P.2d 96, 37 N.M 
267. 87 A.L.R. 962. 

Pa.—Commonwealth v. Mathis, 5 Pa. 

Dist. & Co. 191. 

11 C.J. p 423 note 4, 

Mortgagee and gamlsliee 
Rights of mortgagee of personal ^ 
property and garnishee of same prop¬ 
erty are governed by law of state in 
which property is situated.—^Nation¬ 
al Bank of Commerce of Milwaukee 
V. Brogan, 253 N.W. 385, 214 Wis. 
378. 

Mortgagee, under mortgage record¬ 
ed In foreign state in couiity where 
property was situated a+ time, is en- 
litled to property as against subse- 
quent assignee, mortgagee having 
priority in foreign state.—Davis v. 
Standard Acc. Ins. Co., 278 P. 384, 
35 Ariz. 392. 
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courts, in some instances, have reached a conclusion 
identical in ef¥ect with the foregoing application of 
the lex rei sitae.2 Where the owner of property 
sends it into another state, he impliedly submits 
to the regulations concerning its transfer in force 
there, although a different rule of transfer prevails 
in the jurisdiction where he resides.^ 

In some States, however, it has been held that the 
rights of the parties to the mortgage are gOverned 
by the law of the state where the mortgage is exe- 
cuted and payable regardless of the situs of the 
property,4 and that where ali of the parties live in 
one state, the situs of the property is there, not- 
withstanding it is actually located in another state, 
and if the mortgage is made and recorded in the 
former state it must be construed as a contract of 
that state.5 

§ 15. Removal of Property from State 

By weight of authority a mortgage, if valid and prop- 
erly executed and recorded according to the law of the 
state where the mortgage is executed and the property 
at the time is iocated, will be held valid even as against 


bona fide creditors and purchasers in another state to 
which the property is removed by the mortgagor, uniess 
It contravenes the statute or settied law or pollcy of the 
forum. 

As stated in Corpus Juris, frequently quoted with 
approval, the weight of authority is to the effect 
that a mortgage, properly executed and recorded 
according to the law of the state where the mort¬ 
gage is executed and the property is located, will, if 
valid there, be held valid even as against creditors 
and purchasers in good faith in another state to’ 
which the property is removed by the mortgagor, 
uniess the transaction contravenes the statute or 
settied law or policy of the forum; and under this 
rule, the due execution and recordation of the mort¬ 
gage, in the state where made and where the prop¬ 
erty is located, operates as at least constructive no- 
tice of the mortgage lien to ali persons dealing with 
the property in the state to which it is removed, 
and, in the absence of a statute to the contrary, the 
mortgage is enforceable in the state to which the 
property has been removed, although it is not re¬ 
corded there,® and even though the mortgagor's re- 


Situs fized 1by inortsfag‘e 
. The recording in New Tork of a 
chattel mortgage on an automobile 
delivered in that state, but having its 
situs fixed in New Jersey by the 
lerms of the mortgage, even though 
properly recorded there, is not ef¬ 
fective to defeat a garage keeper’s 
lien in New Jersey.— Farmer & Ochs 
Co. V. Ginsburg, 137 A. 444, 5 N.J. 
Misc. 572. 

2, Conn.—Chillingworth v. Eastern 
Tiiiware Co., 33 A. 1009, 66 Conn. 
306. 

11 C.J. p 423 note 5. 
a TJ.S.—Hervey v. Rhode Island 
liocomotive Works, 111., 93 U.S. 664, 
23 L.Ed. 1003. 

Effect of consent to removal of prop¬ 
erty to another state see infra § 

16. I 

4. lowa. Kusser v. Sioux City] 
Horse & Mule Co., 200 N.W. 404, 
199 lowa 200. 

5. D.—Holt V. Mahoney, 244 N.W. 98, 
60 S.D. 158—Grieme v. Rohkes, 188 
N.W. 745, 746, 45 S.D. 480, citing 
Corpus Juris. 

5. Ala.—Smith v. Mixon, 149 So. 
721, 25 Ala.App. 521. 

6. U.S.— 6\ohe Grain & Milling Co. 
V. De Tweede Northwestern & Pa¬ 
cific Hypotheekbank, C.C.A.Idaho, 
69 P.2d 418—^Walters v. Slimmer, 
C.C.A.I11., 272 P. 435—Hoyt v. Zi- 
bell. 111., 259 P. 186, 187, 170 C.C. 
A. 254. 

Ariz.—^Davis v. Standard Acc. Ins. 

Co., 278 P. 384, 35 Ariz. 392—Por- 
* gan V. Bainbridge, 274 P. 156, 34 
Ariz, 408. 

Ark.—NelSon v. Forbes & Sons, 261 


S.W. 910, 164 Ark. 460—^Wray Bros. 
V. H. A. White Auto Co. of Mem¬ 
phis. Tenn.. 244 S.W. 18, 155 Ark. 
153—^Wilson-Ward Co. v. Parmers' 
Bank & Trust Co.. 240 S.W. 1082, 
1083, 153 Ark. 368, citing Corpus 
Juris. 

Cal.—Mercantile Acceptance Co. v. 
Frank, 265 P. 190, 192, 203 Cal. 
483, 57 A.L.R. 696, quoting Corpus 
Juris —^Motor Acceptance Co. v. 
Pinn, 13 P.2d 761, 124 CaLApp. 766 
—Deposit Guaranty State Bank v. 
Hessel Motor Car Co., 265 P. 954, 
90 Cal.App. 428— Motor Inv, Co. v. 
Breslauer, 221 P. 700, 64 Cal.App. 
230. 

Colo.—Thomas v. First Nat. Bank, 51 
P.2d 589, 97 Colo. 474—Mosko v. 
Matthews, 284 P. 1021, 87 Colo. 55 
—Turnbull v. Cole, 201 P. 887, 889, 
70 Colo. 364, quoting Corpus Juris. 
Conn.—General Credit Corporation v. 

Rohde, 187 A. 676, 122 Conn. 100. 
Del.—In re Shannahan & Wrightson 
Hardware Co. of Talbot County, 
118 A. 599, 2 W.W.Harr. 37, quot¬ 
ing Corpus Juris. 

D.C.—Smith's Transfer & Storage Co. 
V. Reliahle Stores Corporation, 58 
P.2d 511, 61 APP.D.C. 106. 

Idaho.—^Moore v. Keystone Driller 
Co., 163 P. 1114, 30 Idaho 220. L.R. 
A.1917D 940—Smith v. Consolidat¬ 
ed Wagon & Machine Co., 163 P. 
609, 30 Idaho 148. 

111.—^National Bond & Investment Co. 

V. Larsh, 262 IlLApp. 363. 

Ind.—Struhle-Werneke Motor Co. v. 
Metropolitan Securities Corpora¬ 
tion, 178 N.E. 460, 93 Ind.App. 416. 
lowa.—First Nat. Bank v. Ripley, 215 
N.W. 647, $49, 204 lowa 590, quot¬ 
ing Corpus Juris —^Wertheimer & 
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Degen v. Shultloe, 2H N.W. 568, 
202 lowa 1140. 

Ky.—Perkins v. National Bond & In¬ 
vestment Co., 5 S.W.2d 475, 224 
Ky. 65—Herold Motorcar Co. v. 
Commonwealth, 287 S.W. 939, 216 
Ky. 335—Kelley v. Brack, 282 S.W. 
190, 214 Ky. 9—Cable Piano Co. v. 
Lewis, 243 S.W. 924, 926, 195 Ky. 
666, quoting Corpus Juris. 

Minn.—Sil ver v. McDonald, 215 N.W. 
844, 172 Minn. 468. 

Mo.—Metzger v. Columbia Terminals 
Co., 50 S.W.2d 680, 227 Mo.App. 
135—^Adamson v. Pogelstrom, 300 
S.W. 841, 844, 221 Mo.App. 1243, 
quoting Corpus Juris — Finance 
Service Corporation v. Kelly, App., 
235 S.W. 146. 

Mont.—^Walker Motor Exchange v. 
Lindberg, 284 P. 270, 86 Mont. 513. 

N.M,—^Hart v. Oliver Farm Equip- 
ment Sales Co., 21 P.2d 96, 98, 37 
N.M. 267, 87 A.L.R. 962, quoting 
Corpus Juris. 

N.T.—^Farnham v. Eichin, 246 N.T.S. 
133, 230 App.Div. 639. 

N.C.—W. H. Applewhite Co. v. Ethe- 

■ ridge,- 187 S.E. 588, 210 N.C. 433. 

Okl.—^Haltom v. Nichols & Shepard 
Co., 166 P. 745, 64 Okl. 184. 

Tenn.—Bankers’ Finance Corporation 
v. Locke & Massey Motor Co., '9.1 
S.W.2d 297, 170 Tenn. 28—Great 
American Indemnity Co. v. Utility 
Contractors, App., 111 S.W.2d 901 
—South Knoxville Contracting & 
Const. Co. V. Brakebill & Hamilton, 
10 Tenn.App. 325. 

W.Va.—Cunningham v. Donelson, 158 
S.E. 705, 110 W.Va. 331—Ashland 
Finance Co. v. Dudley, 127 S.E. 33, 
98 W.Va. 255, quoting Corpus Ju¬ 
ris. 
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moval of the property was feloniousJ The general 
rule, of course, does not apply where the mortgage 
is not properly executed, filed, and recorded in the 
state where it is made.^ A removal, within the 
meaning of the general rule, is one of a permanent 
rather than a merely temporary or trajisient na- 
ture.s 

The recognition and enforcement of a lien of a 
mortgage executed in a foreign state is, however, 
a matter resting purely in comity;!^ and although 


statutes regulating the execution and recording of 
mortgages are generally regarded as not applying 
to personalty brought in the state and which at the 
time is incumbered by a valid lien elsewhere cre- 
ated,il a state may by appropriate legislation de¬ 
cline to observe the rule of comity, and may re¬ 
quire all mortgages affecting personal property 
which is situated therein or brought therein tp be 
there recorded, as a condition precedent to the rec¬ 
ognition of their validity in that state, ^2 ^nd, al- 


Wyo. — Union Securities Co. v. 
Adams, 236 P. 513, 514, 33 Wyo. 
45, citing: Corpus Juris. 

11 C.J. p 424 note 7, p 425 note 8. 
Record of mortgage as notice gener¬ 
ally see infra § 164. 

Removal of goods as affecting rec- 
ordation generally see infra § 155. 
Corpus Juris is Quoted in Commer- 
cial Banking Cdrp. v. Berkowitz, 159 
A. 214, 215, 104 Pa.Super. 523. 

Otlier st at ement of rule 

*'The American Law Institute, in 
its Restatement of the Conflict of 
Laws, § 287, States the rule thus: 
‘If a chattel is validly mortgaged in 
accordance with the law of the state 
where it is situated at the time of 
the execution of the mortgage and 
is then taken into another state, the 
mortgagee’s interest in the chattel is 
recognized in the second state.’ ”— 
First Nat, Bank v. Ripley, 215 N.W. 
647, 649, 204 lowa 690. 

Interest of mortgagee not divested 
If, after a chattel is validly mort¬ 
gaged, it is taken into another state 
without the consent of the mort¬ 
gagee, the interest of the mortgagee 
is not divested as a resuit of any 
dealings with the chattel in the sec¬ 
ond state.—General Credit Corpora¬ 
tion v. Rohde, 187 A. 676, 122 Conn. 
100 . 

Motor vehicle left for repairs 

Where an automobile purchased in 
Kansas City, Mo., on which a chattel 
mortgage duly recorded in Jackson 
county, Mo., was in force, was left in 
Kansas garage for repairs for anoth¬ 
er than the original purchaser, the 
lien of the chattel mortgage was 
good.—Willys Overland Co. v. Evans, 
180 P. 235, 104 Kan, 632. 

Place of recordation . , 

The fact that a car owned by a 
nonresident of the state is frequently 
brought to the state where the mort¬ 
gage is made, and that at the time 
bf the execution thereof it is in fact 
within the county, does not warrant 
a finding that it is situated and kept 
within the county so that recordation 
of the mortgage therein would be 
notice to third parties.—^Vervaris v. 
Egan, 226 111.App. 500. 

7. Colo.—Mosko V. Matthews, 284 P. 
1021, 87 Colo. 55. 

8 . Ohio. — North British & Mercan-i 


tile Ins. Co. v. Garber, 27 Ohio N. 
P.,N.S., 175. 

W.Va,—Cunningham v. Donelson, 158 
S.E. 705, 110 W.Va. 331. 

11 C.J. p 424 note 7 [d]. 

Mortgage executed with defective 
acknowledgment in one state will not 
be enforced against an attaching and 
execution creditor of the mortgagor 
in another state.—Great American 
Indemnity Co. v. Utility Contractors, 
Tenn.App., 111 S.W.2d 901. 

Pailure to file with secretary of state 
Failure of mortgagee of California 
live stock to comply with California 
statutes, reciuiring certificate of rec- 
ord to be filed with secretary of 
state, precluded recovery in conver- 
sion against innocent purchaser in 
Nevada.—Southwest Cattle Loan Co. 
V. Nevada Packing Co., 292 P. 587, 
63 Nev, 55. 

liiea of artisan for repairing auto¬ 
mobile at owner’s request was su¬ 
perior to lien of prior chattel mort¬ 
gage of which artisan had no knowl- 
edge, where mortgage was not re¬ 
corded in artisan’s county, but only 
in sister state in which mortgage 
was given.—^National Bond & Invest- 
ment Co. v. Haas, 247 N.W. 563, 124 
Neb. 631, 88 A.Ii.R. 1180. 

9. 111,—Vervaris v. Egan, 226 111. 
App, 500. 

N.C.— W. H. Applewhite Co, v. Eth- 
eridge, 187 S.E. 588, 210 N.C. 433. 

Occasioual trips of motor vehicle not 
removal 

(1) Where a motor vehicle mort¬ 
gage is recorded in one state, occa- 
sional trips across the state line to a 
neighboring town in another state do 
not constitute a removal to such oth- 
er state, requiring recording of the 
mortgage there.—^Flora v. Julesburg 
Motor Co., 193 P, 545, 69 Colo. 238. 

(2) Mortgage, validly executed and 
legally registered in another state 
wherein mortgagor resided and prop¬ 
erty presumptively was situated, is 
entitled to priority over lien of res¬ 
ident attaching creditor of mortga¬ 
gor, notwithstanding mortgage hold- 
er's knowledge that automobile was 
being used in making regular trips 
into another state. — Bankers’ 
Finance Corporation v. Locke & Mas- 
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sey Motor Co., 91 S.W.2d 297, 170 
Tenn. 28. 

la U.S.—Globe Grain & Milling Co. 
V. De Tweede Northwestern & Pa¬ 
cific Hypotheekbank, C.C.A.Idaho, 
69 P.2d 418—Hoyt v. Zibell, 111., 
259 F. 186, 170 C.C.A. 254. 

Cal.—Motor Inv. Co. v. Breslauer, 221 
P. 700, 64 CaLApp. 230. 

Colo’.—^Flora v. Julesburg Motor Co., 
193 P. 545, 69 Colo. 238. 

Idaho.—Moore v. Keystone Driller 
Co., 163 P. 1114, 30 Idaho 220. L. 

R. A.1917D 940—Smith v. Consoli¬ 
dated Wagon & Machine Co., 163 
P. 609, 30 Idaho 148. 

Ky.—Cable Piano Co. v. Lewis, 243 

S. W. 924, 925, 195 Ky. 666, quoting 
Corpus Juris. 

Mo.—Metzger v. Columbia Terminals 
Co., 50 S.W.2d 680, 227 Mo.App. 
135. 

Mont.—^Walker Motor Exchange v. 

Lindberg, 284 P. 270, 86 Mont. 513. 
11 C.J. p 425 note 11. 

11. D.C.—Smith’s Transfer & Stor- 
age Co. v. Reliable Stores Corpo¬ 
ration, 58 F.2d 511, 61 App.D.C. 
106. 

12. U.S.—^Hervey v, Rhode Island 
Locomotive Works, 111., 93 U.S. 664, 
23 L.Ed. 1003—Shapard v. Hynes, 
Ind.T., 104 F. 449, 45 C.C.A. 271, 52 
L.R.A. 675. 

Ky.—^Herold Motorcar Co. v. Com- 
monwealth, 287 S.W. 939, 216 Ky. 
335—Cable Piano Co. v. Lewis, 243 
S.W. 924, 925, 195 Ky. 666, quoting 
Corpus Juris. 

Miss.—^Vines v. Sparks, 114 So. 322, 
148 Miss. 219. 

As against creditor' or purchaser 
without notice 

(1) Where a car mortgaged in one 
state is removed into another state, 
and acquires a situs there, but is not 
recorded there as required by stat¬ 
ute, and a creditor of the car own- 
er, without notice of the mortgage, 
attaches the car there, he has a su¬ 
perior right over the mortgagee.— 
Vines v. Sparks, supra. 

(2) Where mortgaged personalty 
was removed fro-m North Carolina, 
where chattel mortgage was record¬ 
ed, into Virginia, without recording 
ihortgage there in accordance with 
Virginia law, bona fide purchaser for 
value without notice, who bought 
and paid for personalty in Virginia 
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though the requi rement that an instrument convey- 
ing or affecting movable chattels shall be recorded 
in the place where the property is situated may not 
be in striet harmony with the common-law doctrine 
that the disposition of movables is to be governed 
by the law of the domicile of the owner, it is cer- 
tainly competent for a state to adopt a modification 
of this kind to the disposition of any property with- 
in its territorial limits.i^ 

Mortgagee's consent to, or knowledge of, remov- 
al. In some cases, the general rule has been held 
to apply without regard to the presence or absence 
of consent or knowledge on the part of the mortga- 
gee as to the removal but by the better authority 
it seems that, where the mortgagee has consented 
to the removal of the property, he will forfeit his 
right to assert the validity and priority of his lien 
■" unless he takes such steps-as are required for its 


protection by the statutes of the state into which 
the property is removed,^^ or unless he records his 
mortgage in the state to which the property is re- 
moved,^^ or ships the property in his own name;^'^ 
and this general rule has been applied where the 
mortgagee has knowledge of, although he does not 
actually consent to, the removal and fails to assert 
his rights under the mortgage within a reasonable 
time.^^ 

Minority rule. In a few States, however, the doc- 
trines of the general rule, as announced above, are 
not recognized, and unless a foreign mortgage has 
the advantage of prior recordation within the state 
to which the property is removed, the rights of the 
foreign mortgagee will not be upheld as to innocent 
purchasers and attaching creditors, although the 
property has been removed from its original loca- 
tion and brought within such States, without his 
knowledge or consent,and without negligence on 


and removed it to North Carolina, 
obtained title free from mortgaffee*s 
lien.—^W. H. Applewhite Co. v. Eth- 
eridge, 187 S.E. 588, '210 N.C. 433. 

13- Ky.—Cable Piano Co. v. Lewis, 
243 S.W. 924, 925, 195 Ky. 666, 
quoting Corpus Juris. 

11 C.J. p 426 note 13. 

Corpus Juris is quoted in Commer- 
cial Banking Corp. v. Berkowitz, 169 
A. 214, 215, 104 Pa.Super. 523. 

14. W.Va.—Cunningham v. Donel- 
son, 158 S.E. 705, 706, 110 W.Va. 
331, quoting Corpus Juris. 

11 C.J. p 425 note 9. 

Corpus Juris is cited in Plora v. 
Julesburg Motor Co., 193 P. 545, 69 
Colo. 238. 

15. Mo.—^Adamson v. Pogelstrom, 
.--'300 S.W. 841, 844, 221 Mo.App. 

1243, citing Corpus Juris—Geiser 
Mfg. Co. V. Todd, App„ 224 S.W. 
1006—Hollipeter, Shonyo & Co. v. 
Maxwell, 224 S.W. 113, 114, 205 
Mo.App. 357, citing Corpus Juris— 
Geiser Mfg. Co. v. Todd, App., 204 
S.W. 287, 289, quoting Corpus Ju¬ 
ris. 

Tenn.—^Bankers* Pinance Corporation 
V. Locke & Massey Motor Co., 91 
S.W.2d 297, 170 Tenn. 28—South 
Knoxville Contracting & Const. 
Co. V. Brakebill & Hamilton, 10 
Tenn.App. 325. 

11 C.J. p 425 note 10. | 

Beasous for rule 

“By such consent the mortgagee 
negligently places it in the power of 
the mortgagor to deceive and de- 
fraud innocent people in the state 
into which the property is taken. He 
should be and he is deemed to have 
waived his lien against such innocent 
parties upon the principle that where 
One of two persons must suffer by 
reason of the wrongful act of a 
third, the injury must be borne by 
him by whose conduct the wrongful 

14 aj.S.-39 


act has been made possible.”—^Moore 

V. Keystone Driller Co., 163 P. 1114, 
30 Idaho 220, L.R.A.1917D 940—11 C. 

J. p 425 note 10 [a]. 

Biligeuce of mortgagee 
Where mortgagee knows that 
mortgagor has removed property 
from state, he is not required to ex- 
ercise diligence to recover property. 
—First Nat. Bank v. Ripiey, 215 N. 

W. 647, 204 lowa 590. 

Bvideu ce o f oral couseut held ad- 
missible ' " ' 

U.S.—Globe Grain & Milling Co. v.l 
De Tweede Northwestern & Pacific 
Hypotheekbank, C.C.A.Idaho, 69 F. 
2d 418, 

Mor-^^e on property sold for re- , 
moval 

The validity of a purchase-money 
mortgage on property, sold for re¬ 
moval to, and possession and enjoy- 
ment by, the mortgagor in another 
state, where he has his domicile, is 
governed by the laws of the latter 
state and not by the laws of the 
state where the mortgage was ex- 
ecuted. Except for the recording 
law of such state, a seller has the 
right to sell and take back a chat- 
tel mortgage for the purchase price 
of property in one state, for remov¬ 
al to, and possession by, the mort¬ 
gagor in another state, without giv- 
ing notice of his lien.—^Wertheimer 
& Degen v. Shultice, 211 N.W. 568, 
202 lowa 1140, 

Written consent 

(1) An Idaho statute providing 
that removal of mortgaged chattels 
from county in which mortgage is 
recorded shall not affect validity of 
mortgage unless property is removed 
by mortgagee’s written consent does 
not regulate rights of parties where 
removal is from state, but in such 
case mortgagee's rights are estab- 
lished in state to which property is 
removed by principle of comity.-— 
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Globe Grain & Milling Co. v. De 
Tweede Northwestern & Pacific Hy¬ 
potheekbank, C.C.AIdaho, 69 F.2d 
418. 

(2) In an earlier case, however, in 
the state court it was held that if, 
under such a statute, the mortgagee 
gave no written consent to the ship- 
ment of mortgaged grain out of the 
state, although he knew thereof, he 
did not lose his lien.—Hopkins v. 
Hemsley, 22 P.2d 138, 53 Idaho 120. 

le. Mo.—^Adamson v. Fogelstrom, 
•300 S.W. 841, 844, 221 Mo.App. 
1242, citing Corpus Juris. 

17. Mo.—^Adamson v. Pogelstrom, 
-supra. 

18- U.S.—Hoyt V. Zibell. 111., 259 F. 

186, 170 C.C.A. 254. 

Tenn.—Bankers’ Kinance Corporation 
V. Locke & Massey Motor Co., 91 
S.W.2d 297, 170 Tenn. 28. 

Knowledge and acquiescence 

Where mortgagee in other state 
knew that mortgaged automobile 
was being brought into Missouri, or 
after it was so moved acquiesced 
therein, and took no steps to follow 
automobile into Missouri, or to file or 
record his lien therein, and permitted 
the rights of innocent third persons 
to attach in this state, it could not 
recover automobile as against such 
innocent third persons.—Hollipeter, 
Shonyo & Co. v. Maxwell, 224 S.W. 
113, 205 Mo.App. 357. 

Bemoval to third state without 
knowledge 

The fact that the mortgagee knew 
that the property had been removed 
to one state does not deprive him of 
the right to assert the priority of 
his lien in a third state to which the 
property has been removed without 
his knowledge.—Hoyt v. Zibell. 111., 
259 P. 186, 170 C.C.A. 254. 

19. La.—^Devant v. Pecou, 128 So. 
700, 13 La.App. 594. 
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his part in failing to ascertain the fact of removal.20 
In these States, the record of a chattel mortgage in 
another state is not constructive notice thereof to 
a susbequent purchaser or attaching creditor 
and an attaching creditor has been held entitled to 
prevail against a foreign mortgage, although he had 
notice of the existence of the mortgage at the time 


of his attachment.22 

Statutory provisions. Under the express provi- 
sions of some statutes, foreign mortgages must be 
filed or recorded within a reasonable or specified 
time after the property is brought into the state, 
in order to preserve the lien against creditors or 
purchasers.23 Recording and filing generally see 
infra §§ 130-174. 


Tex.—Farmer v. Evans, 233 S.W. 101, 

111 Tex. 2S3, answering questions 

certified, Civ.App., 192 S.W. 342. 

11 C.J. p 426 notes 14-17. 

Beason for mle 

“It is a hard rule to deprive him 
[the mortgagee] of his reservation of 
title or lien upon the property with- 
out any negligence on his part. Also 
it is a hard rule to deprive an in- 
nocent purchaser for value of the 
property when he has been at no 
fault. The difference between them 
is this: While it works a hardship 
upon the mortgagee, yet he trusts 
the property to the pcssession of the 
mortgagor, and thereby puts it with¬ 
in the .power of the mortgagor to 
dispose of the property to one who 
has no notice of his claim. The 
mortgagee takes the risk incident to 
such possession, and, while he has 
done no wrong and may not be neg- 
ligent in regard to trying to pro- 
tect his rights in the property, yet 
he makes it possible for a third per- 
son to be defrauded if it should be 
held that the rights of the third 
person are subject to his prior claim, 
of which said purchaser has no 
knowledge or notice.*’—Consolidated 
Garage Co. v. Chambers, 231 S.W. 
1072, 1073, 1074, 111 Tex. 293, affirm- 
ing Chambers v. Consolidated Garage 
Co., Civ.App., 210 S.W. 665, citing 
Corpus Juris. 

Zu Fezmsylvania. 

(1) “The rights of a foreign mort¬ 
gagee will not be upheld as to in- 
nocent purchasers and attaching 
creditors, although the property has 
been removed from its original loca- 
tion and brought within [Pennsyl- 
vania] without his knowledge or con- 
sent.”—Commercial Banking Corp, v. 
Berkowitz, 159 A. 214, 216, 104 Pa. 
Super. 523. 

(2) Mortgages generally are con- 
trary to Pennsylvania’s public policy 
and will not prevail against claims 
of bona fide purchasers or creditors, 
even though executed in another ju- 
risdiction,. where such instruments 
are recognized and given full effect. 
—^Kaufmann & Baer v. Monroe Motor 
Line Transp., 187 A. 296, 124 Pa. 
Super. 27—11 C.J. p 426 note 16. 

(3) A statute requiring surrender 
of certificate of title to motor vehicle 
on change of ownership by operation 
of law and judicial sale, is not ap- 
plicable in action to assert lien of 
valid foreign mortgage on trucks 
against Pennsylvania attaching cred¬ 


itor.—^Kaufmann & Baer v, Monroe 
Motor Line Transp., supra. 

20. Tex.—Farmer v. Evans, 233 S. 
W. 101, 111 Tex. 283, answering 
questions certified, Civ.App., 192 S. 
W. 342. 

21. Tex.—General Motors Accept- 
ance Corporation v. Fowler, Civ. 
App., 36 S.W.2d 589—Trans-Con- 
tinental Freight Co. v. Packard 
North Texas Motor Co., Civ.App., 
11 S.W.2d 362. 

Purchase from holder of registratiou 
card 

Purchaser of automobile from one 
surrendering dealer’s registration 
card is not charged with construc¬ 
tive notice of chattel mortgage re¬ 
corded in another state as matter of 
law.—General Motors Acceptance 
Corporation v. Fowler, Tex.Civ.App., 
36 S.W.2d 589. 

22. Pa.—Kaufmann & Baer v. Mon¬ 
roe Motor Line Transp., 187 A. 296, 
124 Pa. Super. 27—Commonwealth 
V. One Studebaker Light Six 
Coupe, 86 Pa.Super. 532. 

Notice of iucumbrauce 

Mortgagee’s averments that credi¬ 
tor, who attached trucks in Pennsyl¬ 
vania as property of New York Cor¬ 
poration, had knowledge that debtor 
was New York Corporation with Prin¬ 
cipal place of business in New York, 
and that certificate of title listing 
mortgage had been issued in Penn¬ 
sylvania, are insufScient to show no¬ 
tice to creditor of existence of in- 
cumbrances on trucks.—^Kaufmann & 
Baer v. Monroe Motor Line Transp., 
187 A. 296, 124 Pa.Super. 27. 

23. Ga.—North v. Goebel, 76 S.E. 46, 
138 Ga. 739. 

N.C.—W. H. Applewhite Co. v. Bth- 
eridge, 187 S.E. 588, 210 N.C. 433. 
Okl.—Arnold v. Witte, 227 P. 132, 
99 Okl. 236. 

Va.—C. I. T. Corporation v. Guy, 195 
S.E. 659, 662, citing Corpus Juris. 
11 C.J. p 426 note 18. 

As applyiug ouly to removal to au- 
other couuty by resident 
A provision that a conveyance for 
security ceases to have effect against 
a creditor of the grantor without no¬ 
tice, if it Is not recorded within 
three months after removal to a 
county other than the grantor’s resi- 
dence, applies only to a grantor re- 
siding in the state and removing 
property to a different county in the 
state.—Finney v. Dryden, 108 So. 13, 
214 Ala. 370. 


In attachment suit, wherein' inter- 
vener claimed property under mort¬ 
gage, requested charges which as- 
serted that the bringing of mort- 
gaged property into the state where 
it is brought for shipment only is 
not within the recording statute, al¬ 
though property remains in state 
more than three months, was prop- 
erly refused, there being no such ex- 
ception in the statute.—Cornelius 
Lumber Co. v. Lawhorn-Smith & Co., 
105 So. 713, 21 Ala.App. 118, certio¬ 
rari dismissed Ex parte Cornelius 
Lumber Co., 105 So. 714, 213 Aia. 
553. 

Protection for limlted period 

(1) Under a statutory provision 
that, when a mortgaged chattel is 
moved into the state, any previous 
filing of the mortgage shall not oper¬ 
ate as notice for a period longer than 
one hundred and twenty days after 
such removal, where mortgaged 
property is brought into and perma- 
nently located in any county, and 
the mortgage has been executed and 
recorded according to the laws of 
another state, the mortgagee will be 
protected as against creditors of 
mortgagor for a period of one hun¬ 
dred twenty days; but such registra¬ 
tion in another state ceases to be 
constructive notice after the expira- 
tion of one hundred twenty days 
from the time the property is per- 
manently located in such county.— 
Arnold v. Wittie, 227 P. 132, 99 Okl. 
236. 

(2) Under Code 1907 § 3394, as 

amended by Acts 1911 p 115, provid- 
ing that, where property conditional- 
ly sold is brought into the state, the 
conditional sale contract, to be good 
as against mortgagees without no¬ 
tice, must be recorded in the county 
into which the property is brought 
and remains, it was held that, where 
a conditionally sold automobile was, 
on the day it was sold, brought into 
a county in the state and mortgaged, 
and the mortgage immediately re¬ 
corded, and thereafter the automobile 
remained in that county without rec¬ 
ord of the sale contract, the ques- 
tion became material whether the 
vendor had repossessed the car with¬ 
in the three months’ period.—^Mc- 
Neill V. Motor Sales Co,, 94 So. 365, 
208 Ala. 31fl. ' 

Betention of title contract 

(1) Where property sold under re- 
tention of title contract, without be¬ 
ing attested or recorded, is brought 
into Georgia and mortgaged to one 
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§16. Matters Relating to Procedure 

The law of the forum governs as to all matters of 
procedure. 

In proceedings pertaining to chattel mortgages 


the lex fori, or the law of the place where the re- 
lief is sought or the action brought, will control aj 
to all questions of form, process, and practice;^^ 
and the aid of the court may be invoked and thij 
law applied wherever the property may be traced.^' 


in. ESSENTIAL ELEMBNTS 


§17. Parties 

The capacity and assent of parties to chattel 
mortgages in general is considered in § 93 infra. 
Questions as to who may make a chattel mortgage, 
who must join in the making of a mortgage, and to 
whom a mortgage may be made, are considered in 
§§ 18, 19, and 20 infra, respectively. 

Examine pocket parts for later cases. 

§ 18, - Persons Who May Make Mort¬ 

gage in General 

Under a statute requiring a mortgage to be acknowl- 
edged in the district of the mortgagor's residence, a non- 
resident cannot execute a valid mortgage. 

Where a statute requires a chattel mortgage to 
be acknowledged in the district in which the mort- 
gagor resides, it has been held that a valid mort¬ 
gage cannot be executed by a nonresident.^® 

The validity of a mortgage as affected by the 
title and interest of the mortgagor is considered in 
§ 23 infra, and the capacity of parties in general, in 


§ 93 infra. 

Whether a mortgage may be made by one other 
than the debtor is considered, in § 37 infra, in con- 
nection with the nature of the debt which a mort¬ 
gage may secure, 

§ 19. -Persons* Who Must Join in Mort¬ 

gage 

Under some statutes, both husband and wife must 
join in a mortgage of Household goods, and an attempted 
mortgage wlthout the wife's joinder is void, except that 
her joinder in purchase-money mortgages of househoid 
goods or of exempt property is not required. 

Under sta tutes providing in effect that a wife 
must join in her husband’s mortgage of househoid 
goods, or that either spouse must join in such a 
mortgage by the other, it is held that an attempted 
mortgage without the joinder of the wife is void;^'^ 
but where such a statute is regarded as penal all 
the elements of avoidance named in the statute 
must affirmatively appear.^^ Such a statute has 
been held a valid exercise of the police power.^^ 


who properly records his mortgage, 
and is given possession without no- 
tice of the contract, the contract 
holder -cannot recover possession 
from the mortgagee,—Olmstead v. 
Carolina Portland Cernent Co., 117 S. 
E. 255, 30 Ga.App. 126, affirmed 121 
S.E. 687, 157 Ga. 669. 

(2) One purchasing personal prop¬ 
erty brought into the state from an- 
other state buys it under the law 
permitting holder of mortgage or 
note retaining title to record the 
instrument within six months.— 
Burgsteiner v. Street-Overland Co., 
117 S.E. 268, 30 Ga.App. 140. 

24. Colo.—^Mosko V. Matthews, 284 
P. 1021, 87 Colo. 55. 

N.Y.—^Halladay v. Worthington, 163 
N.Y.S. 362, 99 Misc. 141. 

11 C.J. p 426 note 19. 

25. Colo.—^Mosko V. Matthews, 284 
P. 1021, 87 Colo. 55. 

11 C.J. p 426 note 20. 

Law of other state ineffective 
Law of Ohio, permitting assignee 
for benefit of creditors to contest 
rights of chattel mortgagee under an 
unfiled mortgage to property situated 
in Ohio, is ineffective, where defend- 
ants have submitted themselves to 
jurisdiction of New York court* as 


contradictory law of New York gov¬ 
erns as to remedies.—^Halladay v. 
Worthington, 163 N.Y.S. 362, 99 Misc. 
141. 

26. Colo.—Cook V. Hager, 3 Colo. 
386. 

Necesslty and sufficiency of acknowl- 
edgment see infra § 82. 

27. 111.—Olds V. Adams Clark Bldg. 
Corporation, 277 111.App. 157. 

N.C.—^Thomas v. Sandlin, 91 S.E. 

1028, 173 N.C. 329. 

11 C.J. p 427 note 27. 

What constitntes househoid. goods 

(1) The statutory terms should in¬ 
clude property dedicated to the con- 
venience and comfort of the horne 
which is adequate and adapted to 
that purpose, having due regard to 
owner’s means and station in life. 
111.—Peter Schoenhofen Brewing Co. 

v. Merrion, 67 111.App. 123. 

N.C.—Thomas v. Sandlin, 91 S.E. 
1028, 173 N.C. 329. 

(2) As so defined, a piano is with¬ 
in the terms of the statute.—^Thomas 
V. Sandlin, supra. 

(3) In at least one jurisdiction, it 
must appear that the goods were in 
use by the family as well as in their 
possession.—^Dunham v. Cramer, 61 

611 


A. 1011, 63 N.J.Eq. 151—Green v. 
McCrane, 37 A. 318, 55 N.J.Eq, 436. 

(4) Whether the property covered 
by a mortgage was househoid goods 
is a question of fact.—Chiles v. 
Kahle, 65 Ill.App. 361. 

(5) Household goods as subject 
matter of chattel mortgage see infra 
§ 34. 

Goods held nsed for househoid 
purposes, and not for business pur- 
poses solely.—Olds v. Adams Clark 
Bldg. Corporation, 277 Ill.App. 157. 

Where a husband abaudoned his 
wife, a mortgage executed by her 
without his signature was, neverthe- 
less, declared void.—McKelvy v. 
Kolbe, 89 Ill.App. 661, 

Privy examination of wife required 
N.C.—Thomas v. Sandlin, 91 S.E. 

1028, 173 N.C. 329. 

2^ N.J.—Dunham v. Cramer, 51 A. 

1011, 63 N.J.Eq. 151. 

29. N.C.—Thomas v. Sandlin, 91 S. 

E. 1028, 1030, 173 N.C. 329. 

Such statute is '^designed and cal- 
culated to maintain the peace and 
comfort of the horne and to protect 
the wife and children therein from 
the ill-considered action of an im- 
provident husband."'—Thomas v, 
Sandlin, supra. 
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Where this requirement- appeared in an ‘'act un- 
dertaking to regulate the business of a loan broker/' 
it was held to apply only to chattel mortgages given 
to such brokers, and not to those given to other 

persons.*30 

Purchase-money mortgages of housebold goods 
are not subject to the requirement stated above, and 
are valid without the wife’s joinder;^! and this 
exception has also been recognized under a statute 
requiring the wife’s joinder in a mortgage of ex- 
empt personal property.^^ 

§ 20. — Persons to Whom Mortgage May 
Be Made 

Whether or not a chattel mortgage may be made 
td one other than the creditor of the mortgagor is 
considered in § 37 infra, and whether it may be 
made to a person other than the one furnishing the 


consideration, in § 42 b (1)' infra. 

Examine pocket parts for later cases. 

§ 21. Subject Matter 

In the absence of statutes to the contrary, any per- 
sonai property capable of being sold may be the subject 
of a mortgage, but not a mere personal privilege. 

The general rule, said to be correctly stated in 
Corpus Juris, is that, in the absence of statutory 
provisions to the contrary, any personal property 
which is capable of being sold may be the subject 
of a mortgage.^2 

In addition to the particular kinds of property 
considered in §§ 30-36 infra, and those referred to 
in connection with the discussion of related matters 
in §§ 23-29, other items or types of personal prop¬ 
erty have been held proper subjects of chattel mort- 
gages.^^ 

A mere personal privilege cannot be made the 
subject of a chattel mortgage.^^ 


30. Tex.—Mason v. Green, Civ.App., 
226 S.W. 829, 830. 

31. Tex.—^Mason v. Green, supra— 
Strickland v. Dobbs, Civ.App., 200 
S.W. 1125. 

11 C.J. p 427 note 28 [a] (4). 

32. Kan.—State Bank of Kingman 

V. Shepherd, 182 P. 653, 105 Kan. 
206, 9 A.L.R. 1014. I 

Consent of husband or wife to trans- 1 
fer or encumbrance of exempt 
property see C.J.S. title Exemp- 
tions § 98, also 25 C.J. p 108 notes 
52-70. 

33. Ariz.—Central Pinance Corpora¬ 
tion V. Norton-Morgan Commercial 
Co., 205 P. 810, 813, 23 Ariz. 517, 
citing Corpus Juris. 

lowa.—^Equitable Life Ins. Co. of 
lowa V. Brown, 262 N.W. 124, 220 
lowa 585. 

Kan.—International News Service v. 
Gazette Printing Co,, 173 P. 980, 
103 Kan. 402. 

S.C.—Alford V. Martin, 180 S.E. 13, 
176 S.C. 207. 

Tex.—Bowyer v. Beardon, 291 S.W. 

219, 116 Tex. 337. 

11 C.J. p 427 note 29. 

Subject matter of sale see the C.J. 
S. title Sales §§ 13-20, also 55 C.J. 
p 61 note 20-p 66 note 98. 

“Word ‘chattel’ is of uo special 
significauce when applied to a mort¬ 
gage of chattels. Tt is a very com¬ 
prehensive term in our law, and in¬ 
cludes every species of property 
which is not real estate or a free- 
hold’— 2 l deflnition borrowed from 2 
Kent's Commentary, 340; Gilcrist 
Transp. Co. v. Phcenix Ins. Co., C.C. 
A., 170 P. 279."—Bowyer v. Beardon, 
291 S.W. 219, 222, 116 Tex. 337. 

34L Property subject to mortgage: 
Exempt property see the C.J.S. 


title Exemptions § 96, also 25 C.J. p 
107 note 37—108 note 48. 

Intoxicatlng liquors see the C.J.S. 
title Intoxicating Liquors § 493, also 
33 C.J, p 665 notes 3-5. 

Railroad property see the C.J.S. ti¬ 
tle Railroads § 284, also 11 C.J. p. 
427 note 29 [b] (1), 51 C.J. p 828 
note 64-p 830 note 95. 

Vessels see the C.J.S. title Ship- 
ping § 24, also 11 C.J. p 427 note 29 
Cb3 <2), 58 C.J. p 90 note 59-p 101 
note 77. 

Equity of redemptiou 
Ariz.—Central Pinance Corporation 
V. Norton-Morgan Commercial Co., 
205 P. 810, 23 Ariz. 517. 

Squitable right to accouutiug 
Ariz.—Central Pinance Corporation 
V. Norton-Morgan Commercial Co., 
supra. 

Furuiture iu building, where not a 
flxture. 

lowa.—^Bacon v. Thompson, 14 NW. 
312, 60 lowa 284. 

N.Y.—^Metropolitan Concert Co. v. 
Sperry, 44 Hun 630, 9 N.Y.S. 342, 
affirmed 23 N.E. 1152, 120 N.Y. 620. 

G-ood wUl of business 

(1) A mortgage of the good will 
of a business together with its tang- 
ible assets is valid; "when no at- 
tempt is made to sever the intangi- 
ble assets, or to mortgage or pledge 
them independently of the tangible 
assets, intangible assets may be 
pledged."—^Hoffmann v. Kimmel, 20 
P.2d 393, 394, 142 Or. 397. 

(2) But in the absence of an es- 
tablished business or tangible prop¬ 
erty, it was held that a mortgage 
could not be foreclosed as to the 
good will alone; for "while the good 
will of a business is property that 
may be sold or mortgaged, yet it is 
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property of a very peculiar and ex- 
ceptional character. It is intangible 
property which, in the nature of 
things, can have no existence apart 
from a business of some sort that 
has been established and carried on 
at a particular place; and ‘it cannot 
be sold by judicial decree or other- 
wise unless it be in connection with 
a sale of the business on which it 
depends."—^Metropolitan Nat. Bank 

V. St. Louis Dispatch Co., C.C.Mo., 
36 P. 722, 724, affirmed 13 S.Ct. 944, 
149 U.S. 436, 37 L.Ed. 799. 

Jewelry 

Md.—Salabes v. Castelberg, 57 A. 20, 
98 Md. 645, 64 L.R.A. 800. 

Beuts, issues, aud profits 
lowa.—Equitable Life Assur. Soc. of 
V. S. v. Hastings, 273 N.W. 908— 
Equitable Life Ins. Co. of lowa v. 
Brown, 262 N.W. 124, 220 lowa 585. 
Trade-mark with right to mauu- 
facture and sell a preparation under 
a trade name and according to a se- 
cret formula.—Tuttle v. Blow, 75 S. 

W. 617, 620, 176 Mo. 158, 98 Am.S.R. 
488. 

Vehicles 

U.S.—Asher v. Ingels, B.C.Cal., 13 
F.Supp. 654. 

35. N.J.—Peigenspan v. Mulligan; 
51 A. 191, 63 N.J.Eq. 179, affirmed 
53 A. 1124, 64 N.J.Eq. 792. 

Biquor liceuses 

(1) "It is well settled that wheth¬ 
er a liquor license can be mortgaged 
depends upon the qualities imparted 
to it by the local law. Where it is 
a mere privilege and not a property 
right, it is incapable of being the 
subject of a chattel mortgage."—In 
re Plaherty, D.C.Va., 184 P. 962, 964 
j —11 C.J. p 427 note 30 [a]. 

I (2) Where by statute a license 
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§ 22. - Statutory Provisions 

Statutes providing generally what property may be 
the subject of a chattel mortgage have been variously 
construed as allowing the mortgage of tangible property 
oniy, or chatteis oniy, or aii persona! property, or ali 
property other than rea! estate. Under statutes specify- 
Ing the mortgageable property, a mortgage of other prop¬ 
erty has been held void; but other authorities hold it 
valid as between the parties, and as against others ex- 
cept creditors and subsequent purchasers in good falth 
and for value. 

Statutes providing that a chattel mortgage may 
be made of all personal property,or of all kinds 
of personal property,37 have been held to refer oniy 
to tangible property, or property which may be 
taken into possession. However, in at least one ju- 
risdiction it has been held by statutory construction 
that all personal property may be mortgaged;38 
and, under a statute so providing, crops and all 


§ 22 

property, goods, or chatteis not defined by statute to 
be real estate may be mortgaged.39 

A statute providing that goods and chatteis may 
be mortgaged has been held to refer oniy to chat¬ 
teis, and not to personal property generally,^® 

Where the statute specifically States what proper¬ 
ty may be subject to a chattel mortgage, there is 
authority that a valid mortgage cannot be given on 
property other than such as is described;^! but 
under other authority a mortgage of property not 
specified in the statute is, nevertheless, valid as be¬ 
tween the parties,^3 ^nd as against all other persons 
except creditors of the mortgagor and subsequent 
purchasers in good faith and for value>3 

In addition to the statutory provisions considered 
here generally, statutory provisions are considered 
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was declared to “confer a personal i 
privilege to transact the business | 
which may be the subject of the li- 
cense,” it was held not to be mort¬ 
gageable in spite of the fact that it 
was assignable by the licensee, if 
assigned in compliance with certain 
statutory regulations.—^In re Flah- 
erty, supra. 

(3) But where the statute recog- 
nizes the right to transfer the li- 
cense from one person to another, 
and where the right is a valuable 
one capable of being surrendered and 
reduced to money, the llcense is 
more than a mere personal privilege, 
and has all the attributes of prop¬ 
erty except tangibility, and must be 
treated as property. 

Tex.—^Nicolini v. Langermann, Civ. 

App., 104 S.W. 501. 

Wash.—Degginger v. Seattle Brew- 
ing, etc., Co., 83 P. 898, 41 Wash. 
385, 4 L.R.A.,N.S., 626. 

11 C.J. p 427 note 30 [a] (3). 

(4) Where liquor licenses were 
held to be negotiable and subject to 
mortgage, it was held that the privi¬ 
lege of renewing the license was a 
privilege to be exercised by the 
mortgagor oniy, so that the renewal 
privilege could not be mortgaged.— 
Poorman v. Weber, 196 P. 147, 59 
Mont. 185. 

36. Vt.—^Woodward v. Laporte, 41 
A. 443, 70 Vt. 399. 

11 C.J. p 428 note 32. 

37. Wash.—Heermans v. Blakeslee, 
167 P. 128, 97 Wash. 647, affirming 
161 P. 489, 93 Wash. 595. 

11 C.J. p 428 note 33. 

38. Mont.—SteWart v. Hoffman, 81 
P. 3, 31 Mont. 184. 

39. Idaho.—^Beeler v. C. C. Mercan- 
tile Co., 70 P. 943, 8 Idaho 644, 60 
L.K.A. 283, 1 Ann.Cas. 310 and 
note. 

40. U.S.—In re Leslie-Judge Co., C. 
C.A.N.Y., 272 F. 886, certiorari de- 


nied Green v. Felder, 41 S.Cjt. 625, 
256 U.S. 704, 65 L.Ed. 1180, con- 
struing New York statute. 

N.Y.—Niles v. Mathusa, 57 N.E. 184, 
162 N.Y. 546, affirming 47 N.Y.S. 
38, 20 App.Div. 483. 

Copyrights, good will, and trade 
marks are not chatteis, and are, 
therefore, not covered by a chattel 
mortgage.—In re Leslie-Judge Co., 
C.C,A.N,Y., 272 P. 886, certiorari de- 
nied Green v. Felder, 41 S.Ct. 625, 
256 U.S. 704, 65 L.Ed. 1180, constru- 
ing New York statute. 

Since liqnor-taz certificate is not 
a chattel within the purview of the 
New York Chattel Mortgage Act, a 
transfer thereof as security for a 
loan is valid as against subsequent 
creditors of the assignor, even 
though it is not filed as a chattel 
mortgage.—^Niles v. Mathusa, 57 N. 
E. 184, 162 N.Y. 546, affirming 47 N. 
Y.S, 38, 20 N.Y.App.Div. 483. 

41. Idaho.—Beeler v. C. C. Mercan- 
tile Co., 70 P. 943, 8 Idaho 644, 60 
L,Il.A. 283, 1 Ann.Cas. 310. 

Mortgageable and nonmortgageable ^ 
property in same mortgage see in¬ 
fra § 97. 

42. Cal.—McLeod v. Barnum, 63 P. 
924, 131 Cal. 605. 

11 C.J. p 428 note 36. 

But it has been held that the stat¬ 
ute is to be construed strictly, and 
a mortgage of property not within 
the statute l^as apparently been held 
void.—Gassner v. Patterson, 23 Cal. 
299. 

Fumituxe in hotels 

(1) U.nder a statutory amendment 
providing that a mortgage may be 
made on furniture in hotels, lodg- 
ings, and boarding houses to secure 
the purchase money therefor, a mort¬ 
gage may be given to secure money 
advanced to make the purchase.— 
Blaisdell v. McDowell, 27 P. 656, 91 
Cal. 285, 25 Am.S.R. 178. 
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(2) Under this amendment, it was 
held that the furniture must ac- 
tually have been used in a hotel 
or boarding house.—Stringer v. Da- 
vis, 30 Cal. 318. 

(3) The use of billiard tables in a 
saloon does not meet the statutory 
requirements.—Gassner v. Patterson, 
23 Cal. 299. 

Soda fouxLtain 

A statutory amendment, authoriz- 
ing the mortgaging of “Machinery, 
casks, pipes, tubes and utensils used 
in the manufacture or storage of 
wine, fruit brandy, fruit syrup or 
sugar; also wines, fruit brandy, 
fruit syrup or sugar, with the coop- 
erage in which the same are con- 
tained" was held not to embrace a 
soda fountain, candy machines, and 
other confectionery store furniture. 
—In re Grainger, Cal., 160 F. 69, 72, 
87 C.C.A. 225, construing California 
statute. 

43. Cal.—^Perkins v. Maier, etc., 
Brewery, 65 P. 1030, 133 Cal. 496 
—Ukiah v. Moore, 39 P. 1071, 106 
Cal. 673. 

Furchaser with notice is bound by 
the mortgage.—Tomlinson v. Ayres, 
49 P. 717, 117 Cal. 568—Ukiah Bank 
v. Gibson, 41 P. 1008, 109 Cal. 197. 
Valuable cousideratiou 
A mortgage of property not mort¬ 
gageable under the statute is valid 
as to a purchaser who did not part 
with valuable consideration.—^Ukiah 
Bank v. Gibson, supra. 

ITuder later amendmeut to the 
statute, providing that such a mort¬ 
gage is valid as between the parties, 
and as against others who, before 
parting with value, have actual no- 
tice, it was held that such a mort¬ 
gage is invalid, and the amendment 
inapplicable, as against a creditor 
whose debts existed prior to the 
execution of the mortgage.—Old Set- 
, tlers Inv. Co. v, White, 110 P. 922, 
I 158 Cal. 236, 
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in §§ 23-35, infra, in connection with their effect 
on mortgages of particular kinds of personal prop- 
erty, or of personal property under particular cir- 
cumstances. 

§ 23. -Title or Inter est of Mortgagor in 

General 

a. Necessity of title or interest 

b. Sufficiency of interest 

c. Presumption or representation as to 

ownership or interest 

d. Effect of loss of interest 


a. Necessity of Title or Interest 

SInce a mortgagor can convey oniy that interest In 
property which he possesses, a mortgage of property in 
which the mortgagor has no title or interest is ordinarily 
invaiid; it may be valid if made with the true owner's 
consent, but is not validated, at least as against third 
persons, by his subsequent ratification. 

A chattel mortgagor can convey by mortgage only 
that interest which he possesses in property.^'^ 
Thus, with qualifications as to property not yet ac- 
quired or in existence, appearing in § 26 infra, the 
rule is that a mortgagor cannot give a valid mort¬ 
gage on property which he does not own or in 
which he possesses no interest,as where he exe- 


44. 111.—John Hancock Mut. Life 

Ins. Co. V. Watson, 200 111.App. 
315. 

lowa.—0’Bryon v. Weatherly, 206 N. 

W. 828, 201 lowa 100, 

Kan.—Winchester Packing Co. v. 
Moyer, 187 P. 680, 681, 106 Kan. 
311, quoting Corpas Juris. 

Mo.—Wrather v. Salyer, App., 274 S. 
W. 1106. 

N.T.—Shelton Holding Corporation v. 
150 East Forty-Eighth St. Corpo¬ 
ration, 191 N.E. 8. 264 N.Y. 339, re- 
versing 264 N.Y.S. 994, 239 App. 
Div. 898, motion denied 193 N.E. 
291, 265 N.Y. 502—Cohen v. Savoy 
Restaurant, 189 N.Y.S. 71. 

Okl.—Hayes v. Frank Rowe, Inc., 75 
P.2d 882, 181 Okl. 598—Scrivner v. 
Pope, 289 P. 311, 143 Okl. 246. 

Or.—^Wade v. Johnson, 227 P, 466, 
111 Or. 468. 

S.D.—Hyde County State Bank v. 
State Bank of Seneca, 198 N.W. 
558, 47 S.D. 316. 

Tex.—Compton v. W. F. & J. P. 
Barnes Lumber Co., Civ.App., 99 
S.W.2d 634, error dismissed—Brod 
V. Guess, Civ.App., 211 S.W. 299. 
Wash.—Bauer v. Commercial Credit 
Co., 300 P. 1049, 1051, 163 Wash. 
210, quoting Corpus Juris—First 
Guaranty Bank v. Western Cross- j 
Arm & Mfg. Co., 247 P. 1027, 139 
Wash. 614. 

11 C.J. p 428 note 41. 

Interest in land on which crop raised 
see infra §§ 24, 25. 

Mortgage of crops not yet planted 
see infra § 32 a (2). 

Purchaser at foreclosure sale 

(1) Title of defendant in replevin 
acQuired from a purchaser at pre- 
vious chattel mortgage sale, depend- 
ed on ownership of mortgagor at 
time of giving the mortgage.— 
Wrather v. Salyer, Mo.App., 274 S. 
W. 1106. 

(2) Plaintilf, claiming ownership 
of lumber as mortgage foreclosure 
sale purchaser, was required to 
prove that mortgagor had legal and 
beneflcial title to the lumber.—^Day 
V. Jade Contracting Co., 185 N.Y.S. 
550. 


Provisious of Sales Act 
Where, by virtue of provisions of 
a Sales Act, nothing further was re¬ 
quired to be done by vendor of lum¬ 
ber, after it was piled in yard of 
vendee and invoiced to it, in order to 
pass title, vendee, on piling of lum¬ 
ber in its yard and delivery of in- 
voices, had right to mortgage it.— 
Shapiro v, Park Trust Co., 149 N.E. 
313, 253 Mass. 383. 

Materialmau 

Where furnisher of material for a 
house made no effort to claim lien, 
but advanced materials on builder's 
personal credit, lien of m^terial- 
man’s chattel mortgage subsequent- 
ly given was held to depend entirely 
on mortgagor’s title.—OBryon v. 
Weatherly, 206 N.W. 828, 201 lowa 
190, 

45w U.S.—^Lerner v. Gladstone, C.C. 
A.N.J.. 1 F.2d‘89. 

Ariz.—^Valley Chevrolet Co. v. O. S. 

Stapley Co., 72 P.2d 945. 

Ark.—Nelson v. Forbes & Sons, 261 
S.W. 910, 164 Ark. 460. 

Cal.—Merriman v. Martin, 298 P. 95, 
98, 113 Cal,App. 167, citing Corpus 
Juris. 

Ga.—^W, A. Patterson Co. v. People's 
Loan & Savings Co., 123 S.E. 704, 
158 Ga. 503, answer to certified 
questions conformed to 124 S.E. 
79, 32 GaApp. 470 

Idaho.—^Lords v. Lava Hot Springs 
State Bank, 256 P. 761, 763, 44 
j Idaho 316, citing Corpus Juris. 

Ind.—Howrey v. Farm Land Inv. Co., 
125 N.E. 61, 72 Ind. App. 339. 
Kan.—Winchester Packing Co. v. 

Moyer, 187 P. 680, 106 Kan. 311. 
Mass.—^Parsons v. American Agr. 
Chemical Co., 182 N.E. 863, 280 
Mass. 424—^West Springfield Trust 
Co. V. Hinckley, 154 N.E. 680, 258 
Mass. 157. 

Mich.—Fidelity Corporation of Mich- 
igan V. Post, 263 N.W. 775, 273 
Mich. 697—Petition of Hume, 245 
N.W. 614, 260 Mich. 555. 

Mont.—Swanberg v. Schaefer, 289 P. 
561, 87 Mont. 16. 

N.M.—Encino State Bank v. Tenorio, 
206 P. 698, 28 N.M. 65. 
i N.T.—Shelton Holding Corporation v. 
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150 East Forty-Eighth St. Corpo¬ 
ration, 191 N.E. 8, 11, 264 N.Y. 339, 
reversing 264 N.Y.S. 994, 239 App. 
Div. 898, motion denied 193 N.E. 
291, 265 N.Y. 502—Cohen v. Savoy 
Restaurant, 189 N.Y.S. 71-. 

N.D.—Ravely v. Klenk, 204 N.W. 975. 
53 N.D. 102. 

Ohio.—General Motors Acceptance 
Corporation v. Ferguson, 191 N.E. 
834, 47 Ohio App. 251. 

Okl.—Scrivner v. Pope, 289 P. 311, 
143 Okl. 246. 

Or.—Ontario Nat. Bank v. Rouse, 52 
P.2d 176, 152 Or. 71. 

Tex.—Compton v. W. P. & J. P. 
Barnes Lumber Co., Civ.App., 99 
S.W.2d 634, error dismissed—Guar- 
anty Finance Co. v. Burnam, Civ. 
App., 294 S.W. 686—Cullum v. Lub- 
Tex Motor Co., Civ.App., 267 S.W. 
322—Brod v. Guess, Civ.App., 211 
S.W. 299—Williams v. King, Civ. 
App., 206 S.W. 106. 

Wash.—Tope v. Brattain, 21 P.2d 
241, 242, 172 Wash. 556, citing Cor¬ 
pus Juris. 

11 C.J. p 428 note 42. 

Mortgage of fixtures by tenant see 
infra § 33. 

It is ciear that mortgagor must 
possess some interest in mortgaged 
property in order that lien may be 
created by mortgage. 

Cal.—Merriman v. Martin, 298 P. 

95, 113 Cal.App. 167. 

Wash.—Tope v. Brattain, 21 P.2d 
241, 172 Wash. 556. 

It seems to be eXemeutary that a 
valid chattel mortgage may not be 
executed by anyone on property 
which the mortgagor does not own. 
Mass.—Parsons v. American Agr. 
Chemical Co., 182 N.E. 863, 280 
Mass. 424. 

i Mich.—^Fidelity Corporation of Mich- 
igan V. Post, 263 N.W. 775, 273 
Mich. 697. 

Tex.—^Williams v. King, Civ.App., 
206 S.W. 106. 

By statute 

Under a statute providing, among 
other things, that a mortgage may 
emhrace all personal property of 
which the mortgagor has possession 
or the right to possession at the 
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cutes the mortgage after transferring title to the 
chattels to a third person;^^ and the mortgagee. of 
a mortgage of such property is not entitled to fore- 
closure.^*^ 

It is the duty of the mortgagee,or his as- 
signee,^^ to see that the mortgagor has good title 


§ 23 

to the property which he undertakes to mortgage. 

Consent of, or ratificafion by, owner. It has 
been held that a mortgage made by one lacking in- 
terest in the property is valid where it was made 
with the consent of the true owner thus, a mort¬ 
gage, executed by a person who has no interest in 


time, it was held that a clause cov- 
ering after-acquired property cannot 
be made to include personalty of 
which the mortgagor has neither 
possession nor right of possession.— 
Real Estate Bank & Trust Co. v. 
Baldwin Locomotive Works, 90 S. 
E. 49, 145 Ga. 831. 

Hortgage by agent 

(1) A mortgage by an agent, where 
title remained in the Principal, was 
held not to be effective against the 
Principal. 

Kan.—Baldwin Piano Co v. Lyon 

County State Bank, 268 P. 859, 126 

Kan. 519. 

Mo.—Globe Securities Co. v. Gardner 

Motor Co., 85 S.W.2d 561, 337 Mo. 

177. 

(2) Where goods purchased by 

Corporation for its use are delivered 
to it, but paper title lodged for an 
instant in name of its agent, his 
chattel mortgage to vendor, who has 
knowledge of ali the facts, is void 
as against creditors of Corporation. 
"To permit parties to purchase goods 
and to have apparent legal title lodg¬ 
ed for an instant of time in an 
agent, and have that agent give a 
chattel mortgage, which, upon being 
recorded, would be valid, as against 
creditors of the purchaser would 
open the door to fraud, and would 
in effect nullify the recording provi- 
sions of the Chattel Mortgage Act. 
The goods sold never were the prop¬ 
erty of . .' . [the agent], but 
were from the time of purchase the 
property of the . . . [principal]. 

. . . [The agent] never had a 
present property, either actual or po- 
tential, in the things mortgaged.”— 
Cross V. Printing Corporation, 104 A. 
727, 728, 89 N.J.Eq. 378. 

(3) Authority of agent to mort¬ 
gage prtncipars property see Agency 
§ 111 . 

Mortgage by bailee 

(1) Where lease agreement makes 
lessee a mere bailee, in absence of 
statute, lessor’s claim to thing leas- 
ed is superior to claim of mortgagee 
of lessee.—^Wasatch Livestock Loan 
Co. V. Nielso^, 61 P.2d 616, 90 Utah 
331, amending 56 P.2d 613, 90 Utah 
307. 

(2) Contract for loaning of oil 
well equipment was "bailment,” pre- 
cluding mortgagee under chattel 
mortgage executed by borrower from 
recovering from owner for alleged 
conversion of equipment,—^Keystone 
Pipe & Supply Co. of Texas v. Her- 


bert Oil Corporation, Tex.Civ.App., 
62 S.W.2d 606. 

(3) Power of bailee to mortgage 
bailor’s property see Bailments § 32. 
Mortgage by husband of joint owner 

(1) A mortgage on crops made by 
the husband of one of the joint own- 
ers of the land on which the crop 
was grown creates no lien on the 
crop.—^Louisville Joint Stock Land 
Bank v. Watts, 66 S.W.2d 39, 251 Ky. 
832. 

(2) Mortgage of crops generally 
see infra § 32. 

(3) Husband’s power to mortgage 
wife’s separate property see the C. 
J.S. title Husband and Wife § 287, 
also 30 C.J. p 847 note 4-p 848 note 
14. 

Possession under partido contract 
A mortgage, made by one in pos¬ 
session of animals under a partido 
contract under which he was to care 
for the cattle, title remaining in the 
owner by statutory provision, is void 
as against the owner.—Bncino State 
Bank v. Tenorio, 206 P. 698, 28 N.M. 
65. 

Violation of Bulk Sales Baw 
Where a merchant sold his stock 
of goods and flxtures when indebted 
over four thousand dollars, in viola¬ 
tion of the Bulk Sales Law, and the 
purchaser borrowed two thousand 
dollars from a bank for use as part 
payment, and gave a mortgage on 
the property which the bank there- 
after recorded, the bank, having tak- 
en the mortgage, must yield to the 
secured claim of creditor which had 
proceeded by attachment and later 
by execution, as the chattel mortga¬ 
gor, having no title at law, could 
transfer none.—^Winchester Packing 
Co. V. Moyer, 187 P. 680, 106 Kan. 
311. 

Evidence held to Show no sale to 
mortgagor 

Tex.—^Wright Inv. Co. v. Powell, Civ. 
App., 27 S.W.2d 321. 

46. Ark.—^Nelson v. Porbes & Sons, 
261 S.W. 910, 164 Ark. 460. 

Ga.— W. A. Patterson Co. v. People’s 
Loan & Savings Co., 123 S.E, 704, 
158 Ga. 503, answer to certified 
questions conformed to 124 S.E. 
79, 32 Ga.App. 470. 

111.—Pate V. Kodman, 254 111.App. 
372. 

Kan.-*-Warner v. Carter, 198 P. 960, 
109 Kan. 285. 

Mich.—Fidelity Corporation of Mich- 
igan V. Post, 263 N.W. 775, 273 
Mich. 697. 


Mont.—Swanberg v. Schaefer, 289 P. 
561, 87 Mont. 16. 

N.D.—Ravely v. Klenk. 204 N.W. 

975, 53 N.D. 102. 

Effect of retaining possession 

But where the mortgagor had, 
prior to giving a mortgage tO' a cred¬ 
itor, given a bili of sale of the prop¬ 
erty to another creditor, it was held 
that *‘if the seller remains in pos¬ 
session of the goods, the sale is 
fraudulent as to creditors of the 
seller without notice of the sale,” 
and the mortgagees “obtained a valid 
title to the personal property in 
question under their recorded chattel 
mortgage if they had no knowledge 
of the existence of the bili of sale;” 
nor is this resuit affected by the pro- 
visions of the Uniform Sales Act.— 
Doty V. 0’Neill, 272 Ill.App. 212, 217, 
218. 

47. Okl.—Scrivner v. Pope, 289 P. 
311, 143 Okl. 246. 

Tex.—Guaranty Pinance Co. v. Bur- 
nam, Civ.App., 294 S.W. 686. 

Right to foreclose generally see in¬ 
fra § 355. 

As against innocent purchaser an 
assignee of recorded mortgage on 
automobile by person not owner, 
where assignor as owner sold auto¬ 
mobile, is not entitled to foreclosure. 
—Southwest Sec. Co. v. Jacques, Tex. 
Com.App., 42 S.W.2d 232, affirming, 
Civ.App., 31 S.W.2d 1098. 

Purchaser at foreclosure of chat¬ 
tel mortgage executed by one not 
owner cannot retain property against 
owner’s mortgagee, seeking to fore¬ 
close.—^Minneapolis Threshing Mach. 
Co. V. First State Bank of Pt. Tates, 
218 N.W. 603, 56 N.D. 637. 

43. Mass.—Essex County Accept- 
ance Corporation v. Pierce-Arrow 
Sales Co. of Boston, 192 N.E. 604, 
288 Mass. 270, 95 A.L.R. 1314. 
Ohio.—General Motors Acceptance 
Corporation v. Perguson, 191 N. 
E. 834, 836, 47 Ohio App. 251. 
Znspection of bili of sale 

“Certainly it is not imposing too 
great a burden to require a mortga¬ 
gee to trace by inspection of a bili 
of sale title to the car mortgaged.”— 
General Motors Acceptance Corpora¬ 
tion V. Perguson, supra. 

49. Ohio.—General Motors Accept¬ 
ance Corporation v. Perguson, su¬ 
pra. 

sa Cal.—-Winne v. Ford, 263 P. 545, 
88 Cal.App. 308. 

Automobile mortgage, executed by 
debtor with consent of son, the reg- 
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the property and is employed as a mere intermedi- 
ary through whom to transmit the lien, may be valid 
as between the parties,and as against all persons 
having knowledge of the transaction.52 

A mortgage purporting to convey property to 
which the mortgagor has no title cannot be validat- 
ed by a subsequent ratification by the true owner, 
at least as against the rights of third persons 
but a mortgage made for the benefit of the true 
owner, who subsequently transferred the property 
to the mortgagor and expressly recognized the 
mortgage, was held valid.54 

b. Sufficiency of Interest 

(1) In general 

(2) In particular circumstances 
(1) In General 

A limlted or special interest in property, such as an 


equitable interest or ownership of an undivided share, is 
sufficient to support chattel mortgage. 

While, as stated in § 23 a supra, a mortgagor 
can convey by mortgage only that interest in prop¬ 
erty which he possesses, a limited or special inter¬ 
est in the property mortgaged is sufficient to sup¬ 
port a mortgage,55 as where the mortgagor has an 
equitable interest in the property,56 or owns an un¬ 
divided share.^*^ 

(2) In Particular Circumstances 

A mortgagor may mortgage property which he has 
purchased but not paid for, which he has purchased un¬ 
der a contract of sale on triai, which he has agreed to 
sei! under an executory contract of sale, which he has 
already made subject to an existing mortgage, which he 
has bought under a conditional sales contract, or, untii 
payments are completed, which he has sold under a con¬ 
ditional sales contract. A mortgage of property ac- 
quired by fraud may validly be made to a bona fide 
mortgagee without notice of the fraud. Where, under a 


istered owner, was good as against 
defendant constable, who sold auto- 
mobile under execution against 
debtor.—^Winne v. Ford, supra. 

51. Okl.—^lowa Nat. Bank v. Citi- 
zens’ Nat. Bank of ‘Woonsocket, R. 
L, 172 P. 924, 926, 70 Okl. 1. 

11 C.J. p 429 note 46. 

Bili of sale without cousideratiou 
Where the owner of personalty, 
without fraud, executed a bili of sale 
without consideration to obtain mon- 
ey, and the buyer, with the owner's 
knowledge, executed mortgages on 
the personalty and delivered the pro- 
ceeds to the owner, it was held that 
the mortgagor ‘'was the mere agent 
of . . . [the owner], a mere ve- 

hicle by which in effect . , . [the 

owner] executed the mortgages," and 
that “said mortgages were valid and 
binding obligations as against all 
parties having actual notice of the 
transaction."—^lowa Nat. Bank v. 
Citizens' Nat. Bank of Woonsocket, 
R.I., supra. 

Palse representation as to transfer 
Where the owner of personal prop¬ 
erty falsely represents that it has 
been transferred to another, with 
whom he joins in applying for a loan 
secured by a chattel mortgage exe¬ 
cuted by the alleged purchaser on 
the property represented to have 
been sold, and indorses the note se¬ 
cured by the mortgage, the mort¬ 
gage, being duly recorded, is valid 
between the parties, and as against 
a third party who subsequently ob- 
tains a mortgage on the same prop¬ 
erty from the true owner, the first 
mortgagee having acted in good 
faith.—Wogan v. Sivey, 149 P. 411, 
95 Kan. 774. 

52. Okl.—lowa Nat. Bank v. Citi¬ 
zens’ Nat. Bank of Woonsocket, R. 
L, 172 P. 924, 70 Okl. 1. 

Subsequent mortgagee of owner 
A mortgage made by one as agent 


or intermediary for the owner is 
valid as against a subsequent mort¬ 
gagee of the owner with knowledge 
of the prior mortgage and the man- 
ner in which it was brought about. 
—lowa Nat. Bank v. Citizens' Nat. 
Bank of Woonsocket, R. L, supra. 

53. Mass.—Lewis v. Buttrick, 102 
Mass. 412. 

Wis.—^IVIaier v. Davis, 15 N.W. 187, 
57 Wis. 212. 

11 C.J. p 430 note 64. 

54. U.S.—Howell v. War Finance 
Corporation, C.C.A.Ariz., 71 F.2d 
237. 

55. Cal.—Merriman v. Martin, 298 
P. 95, 113 Cal.App. 167. 

Or.—Wade v. Johnson, 227 P. 466, 
469, 111 Or. 468, citing Corpus 

Juris. 

Tex,—Calvit v. Avery State Bank, 
Civ.App., 283 S.W. 322, 324, citing 

Corpus Juris. 

Wash.—Tope v. Brattain, 21 P.2d 
241, 242, 172 Wash. 556, citing Cor¬ 
pus Juris. 

11 C.J. p 429 note 43. 

Bule “weU established” 

Or.—^Wade v. Johnson, 227 P. 466, 
469, 111 Or. 468. 

50. U.S.—^Blue V. Herkimer Nat. 

Bank, C.C.A.N.Y., 30 F.2d 256. 
Ariz.—Central Finance Corporation 
V. Norton-Morgan Commercial Co., 
205 P. 810, 23 Ariz. 517. 

Cal.—Merriman v. Martin, 298 P. 95, 
113 Cal.App. 167. 

Mo.—State v. Griffin, 228 S.W. 800. 
S.C.—Miller v. Eagle Star & British 
Dominions Ins, Co., Limited, of 
London, England, United States 
Branch, New York, 143 S.E. 663, 
146 S.C. 123. 

S.D.—Hyde County State Bank v. 
State Bank of Seneca, 198 N.W. 
558, 47 S.D. 316. 

Tex.—Calvit v, Avery State Bank, 
Civ.App., 283 S.W. 322, 324, citing 
Corpus Juris. 

11 C.J. p 429 note 44'. 


Equitable interest in land on which 
crops to be grown see infra § 24. 

57. Idaho.—Mahoney v. Citizens’ 

Nat. Bank of Salmon, 271 P. 935, 
47 Idaho 24. 

Tex.—Calvit v. Avery State Bank, 
Civ.App., 283 S.W. 322, 324, citing 
Corpus Juris. 

11 C.J. p 429 note 45. 

Mortgage by: 

Joint tenant generally see the C.J. 
S. title Joint Tenancy § 16, also 33 
C.J. p 914 notes 40-46. 

Tenant in common generally see 
the C.J.S. title Tenancy in Common 
§ 116, also 62 C.J. p 542 note 14-p 
544 note 22. 

Mortgage of undivided share of 
crops see infra § 25. 

Mortgage ou partnership interest 
was not avoided because name of 
partnership was thereafter changed. 
—Eliis Jones Drug Co. v. Coker, 117 
So. 545, 151 Miss. 102, 59 A.L.R. 285. 
Balf interest in future crops 

(1) Mortgage is not in valid be¬ 
cause purporting to convey only 
mortgagor’s one-half interest in fu¬ 
ture crops.—Samples v. Grizzell, 160 
So. 538, 230 Ala. 176. 

(2) Mortgages of future crops 
generally see infra § 32. 

Balf interest iu iucrease of live 
stock 

(1) The lessor and lessee of live 
stock, 'under a lease whereby the les¬ 
see was to get one half of the in- 
crease, are tenants in common, and 
“the lessee’s share interest in the 
common property was subject to 
mortgage, and the mortgage would 
carry the part allotted to him in any 
partition subsequently made.”-—Ma¬ 
honey V. Citizens’ Nat. Bank of Sal¬ 
mon, 271 P. 935. 936, 47 Idaho 24. 

(2) Mortgage of animals and in- 
crease generally see infra § 30. 
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Statute regulatlng the sale of motor vehicles, a sale Is 
void, a mortgage by the purchaser is also void, as it is 
where he rescinds the sale. 

The fact that goods purchased have not been paid 
for will not prevent the purchaser from executing 
a mortgage thereon.58 

Under a contract of sale on trial or approval, the 
vendee has a mortgageable interest before payment 
of the purchase money.^^ 

Executory contract of sale, A valid chattel 
mortgage may be made of chattels which the mort- 
gagor is under an executory contract to sell to an- 
other when title has not yet passed;®® but a mort¬ 
gage made by the vendee under an executory con¬ 
tract of sale cannot affect the vendor^s ownership.®! 

Existing mortgage, A mortgagor of personal 
property under an existing mortgage stili has an 


§ 23 

interest in the property which he may mortgage, 
even though the first mortgagee is :n possession.®^ 
Even after default a mortgagor in possession,®^ or, 
it has been held, even where the first mortgagee is 
in possession,®5 ^^s a mortgageable interest in the 
property. The right of such mortgagor in posses- 
sion continues at least until foreclosure by sale or 
perhaps by lapse of time,®^ and, it has been inti- 
mated, may exist even after foreclosure by sale, 
as where a surplus remains in the hands of the 
first mortgagee.®*^ A second mortgage of personal 
property has been held a mortgage merely of an 

equity of redemption.®8 

A valid second mortgage may be made notwith- 
standing a statute makes the mortgagor guilty of a 
crime if he sells or disposes of mortgaged property 
without the consent of the holder of the mortgage.®^ 


58. Tex.—^Livezey v. Putnam Supply 
Co., Civ.App., 30 S.W.2d 902, error 
refused. 

Purchase ou credit iu usual course 
of husiuess 

U. S.—Lippincott V. Shaw Carriage 
Co., C.aind., 25 F. 577. 

59. Neh.—Peters v, Parsons, 24 N. 
W. 687, 18 Neb. 191. 

60. Me.—^Diamond Cork Co. v. Maine 
Jobbing Co., 100 A. 7, 116 Me. 67. 

Or.—TVade v. Johnson, 227 P, 466, 
469, 111 Or. 468, citing Corpus 
Juris. 

11 C.J. p 429 note 49. 

»ule «well established” 

Or.—Wade v Johnson, 227 P. 466, 
469, 111 Or. 468, 

Title retaiued until delivery 
Under a contract to sell sheep, ti¬ 
tle to which was to pass when they 
were delivered free on board the 
freight cars, the seller, prior to such 
delivery, retained the same interest 
in the sheep that he possessed be¬ 
fore executing the contract, and 
could validly mortgage them.—^Wade 

V. Johnson, supra. 

A contract of sale of a crop to be 
grown has been held merely an 
executory contract to sell, under a 
provision of the Uniform Sales Act 
to the effect that title to property 
to which something must be done in 
order to put the property into deliv- 
erable condition does not pass by a 
sale until such thing is done, so that 
a mortgage of the crop when grow- 
ing is valid.—^Pysart v. Hamilton, 11 
Tenn.App. 43. 

61. Cal.—Greene v. Carmichael, 140 
P. 45, 24 Cal.App. 27. 

62. Ariz.—Central Finance Corpora¬ 
tion V. Norton-Morgan Commercial 
Co., 205 P. 810, 23 Ariz. 517. 

Colo.—Farmers' State Bank of 


Brighton v. Anglo American Mill 

Co., 231 P. 156, 76 Colo. 309. 

Me.—Smith v. Smith, 24 Me. 555. 
Mich.—Lyon v. Ballentine, 29 N.W. 

837, 63 Mich. 97, 6 Am.S.R. 284. 
Okl.—Wichita Mill & Elevator Co. v. 

National Bank of Commerce of 

Frederick. 227 P. 92, 102 Okl. 95. 
S.D.—Hyde County State Bank v. 

State Bank of Seneca, 198 N.W. 

558, 47 S.D. 316. 

Priority between mortgages see infra 

§§ 294-296. 

Under the lien theory, the mort¬ 
gagor retains title to the mortgaged 
property, and the second mortgagee 
acquires a valid lien, subject only to 
that of the first mortgagee.—^Wichita 
Mill & Elevator Co. v. National Bank 
of Commerce of Frederick, 227 P. 92, 
102 Okl. 95. 

Under the recording acts whereby 
a properly recorded mortgage, if oth- 
erwise valid, is effectual without a 
formal delivery of the property, a 
valid second mortgage on the prop¬ 
erty may be made which will be ef¬ 
fective against all but the first mort¬ 
gagee and his assigns. 

Me.—Smith v. Smith, 24 Me. 555. 
Mich.—Lyon v. Ballentine, 29 N.W. 

837, 63 Mich. 97, 6 Am.S.R. 284. 

Conditional sale as sale with mort- 
gage 

Where an apparent conditional sale 
of property is regarded in legal ef¬ 
fect as an absolute sale with a chat’- 
tel mortgage back, a subsequent 
chattel mortgage is nevertheless val¬ 
id.—Farmers’ State Bank of Brigh¬ 
ton V. Anglo American Mill Co., 231 
P. 156, 76 Colo. 309. 

Bight to share in proceeds 

Where goods were mortgaged, with 
power to sell and possession deliv¬ 
ered to the mortgagee, the mortgagor 
reserving one half of the proceeds 
of sales to be made during a certain 
month, and afterward the mortgagor 
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executed a second mortgage subject 
to the former, the second mortgagee 
acquired the right to the share of the 
proceeds. — Burnham v. Citizens’ 
Bank, 40 P. 912, 55 Kan. 545. 

63. Ariz.—Central Finance Corpora- • 
tion v. Norton-Morgan Commercial 
Co., 205 P. 810, 23 Ariz. 517. 

Kan.—Burnham v. Citizens’ Bank, 40 
P. 912, 55 Kan. 545. 

64. Mo.—^White v. Quinlan, 30 Mo- 
App. 54. 

Wis.—J. I. Case Threshing Mach. 
Co. V. Johnson, 139 N.W. 445, 152 
Wis. 8—Smith v. Coolbaugh, 21 
Wis. 427. 

65. Ariz.—Central Finance Corpora¬ 
tion V. Norton-Morgan Commercial 
Co., 205 P. 810, 23 Ariz. 517. 

Right to accounting 
After a mortgagor has defaulted 
in payment of the note secured by 
chattel mortgages, and the mort¬ 
gagee has taken possession of prop¬ 
erty for the purpose of sale, the 
mortgagor’s interest in the property, 
even if only an equitable right to an 
accounting, is one which it could 
mortgage by a second chattel mort¬ 
gage.—Central Finance Corporation 
v. Norton-Morgan Commercial Co., 
supra. 

66. Mo.—White v. Quinlan, 30 Mo. 
App. 54. 

Wis.—J. I. Case Threshing Mach. Co. 
v, Johnson, 139 N.W. 445, 152 Wis. 

8—Smith V. Coolbaugh, 21 Wis. 
427. 

67. Mo.—^White v. Quinlan, 30 Mo. 
App. 64. 

68. lowa.—Tootle v. Taylor, 21 N. 

W. 115, 64 lowa 629. 

S.D.—Hyde County State Bank v.’ 
State Bank of Seneca, 198 N.W. 
558, 47 S.D. 316. 

11 C.J. p 429 note 53. 

69. lowa.—Tootle v. Taylor, 21 N. 
W. 115, 64 lowa 629. 

11 C.J. p 429 note 52. 
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Contract of conditional sale. A buyer under a 
conditional sales contract, reserving title in the 
chattel in the seller until the purchase price is paid, 
has an interest in the property which he may mort- 
gage,*^^ at least if it is partially paid for,*^! even 
without the seller’s consent,'^^ and even though the 
contract of conditional sale prohibits the encum- 
bering of the chattel sold.'^^ The mortgagee’s in¬ 
terest depends on the rights of the mortgagor un¬ 
der the contract,and his rights become complete 
on performance of the condition by the mortga¬ 
gor and the mortgage will be valid against at- 
taching creditors and subsequent mortgagees whose 
mortgages were given after the property was paid 
for but such a mortgage cannot impair the rights 
or interests of the vendorJ'^ 

Even after default in payment under the con¬ 
tract a vendee in possession may make a valid mort¬ 


gage and where the vendor repossesses the chat¬ 
tel, but the vendee tenders full payment, so that, 
under governing statute, title passes to the vendee, 
his mortgagee’s lien attaches."^^ 

Until the purchase price is paid the conditional 
vendor likewise has such an interest as may be 
mortgaged.®^ 

Title acquired by fratid. A valid mortgage may 
be made of property the title to which was ac¬ 
quired by fraud, provided the mortgagee was not 
a party to, and had no knowledge of, the fraud, and 
accepted the mortgage in good faith;8i but where- 
the mortgagee is not an innocent purchaser, the 
mortgage is invalid.^2 However, it has been held 
in equity, without reference to notice to the mort¬ 
gagee, that a chattel mortgage of after-acquired 
property acquired by fraud cannot be enforced.^^ 


70. U.S.—Blue V. Herkimer Nat. 
Bank, C.C.A.N.T., 30 P.2d 256—In 
re Russell Falis Co.. D.C.Mass., 
249 P. 260, affirmed Keefe v. Wor- 
cester Trust Co., 253 F. 536, 165 
C.C.A. 206, in which certiorari is 
denied 39 S.Ct. 259, 249 U.S. 602, 
€3 L.Ed. 797. 

Ark.—Howell v. Thew Shovel Co., 
43 S.W.2d 366, 184 Ark. 777. 

Cal.—Pacific States Savings & Loan 
Co. V. Strobeck, 33 P.2d 1063, 1065, 
189 Cal.App. 427, citinff Corpus 
Juris. 

Mass.—^Worcester Morris Plan Co. v. 

Mader, 128 N.B. 777, 236 Mass. 435. 
Mo.—State v. Griffin, 228 S.W. 800. 
iviont.—Hoeller v. Moog, 198 P. 367, 
60 Mont. 74. 

N.J.—Bainbridge v. Warburton, 129 
A. 474, 98 N.J.Bq. 81. 

N.T.—^Auto Mortgage Co. v. Montig- 
ny, 168 N.Y.S. 670. 

Wash.—Tope v. Brattain, 21 P.2d 
241, 242, 172 Wash. 556, citing Cor¬ 
pus Juris. 

11 C.J. p 430 note 56—42 C.J. p 760 
note 66—55 C.J. p 1213 note 69. 
“The interest of a purchaser un¬ 
der conditional sales contract in the 
subject-matter of the contract, 
though a limited or special interest, 
is sufficient to support a chattel 
mortgage.”—Tope v. Brattain, supra. 

So hy statute 

N.T.—Meisel Tire Co. v. Ralph, 1 N. 
Y.S.2d 143, 164 Misc. 845—Meisel 
Tire Co, v. Pishman, 296 'N.Y.S. 
882, 163 Misc. 883. 

Sffect of statutory prohihitiou 
. Even though a statute provides 
that a conditional vendee shall not 
\“sell, mortgage or otherwise dispose 
of his interest in the goods” unless 
notice be given the conditional ven¬ 
dor, the mortgage is efEectual as be- 
tween the mortgagor and mortgagee 
in the absence of a further provision 
that any such mortgage shall be 


void.—Bainbridge v. Warburton, 129 
A. 474, 475. 98 N.J.Eq. 81. 

Where the condition has been 
waived the buyer may execute a 
valid mortgage.—Wheeler, etc., Mfg. 
Co. V. Irish American Dime Sav. 
Bank, 31 S.E. 48, 105 Ga. 57—11 C.J. 
p 430 note 62. 

71. Ark.—Roachell v. Gates, 47 S.W. 
2d 35, 185 Ark. 350—Loden v. Par¬ 
is Auto Co., 296 S.W. 78, 174 Ark. 
720. 

11 C.J. p 480 note 60. 

Equity for amount paid 
The buyer of an automobile under 
a conditional sale contract has an 
equity therein for the amount he has 
paid, although the legal title remains 
in the seller, and he can execute a 
valid chattel mortgage covering such 
equity as security for the payment 
of the balance of the purchase price. 
—State V. Griffin, Mo.. 228 S.W. 800. 

72. Ark.—^Fairbanks, Morse & Co. v. 
Parker, 269 S.W. 42, 167 Ark. 654. 

55 C.J, p 1213 note 69. 

73. U.S.—In re Russell Falis Co., D, 
C.Mass., 249 F. 260, affirmed Keefe 
V. Worcester Trust Co., 253 F. 536, 
165 C.C.A, 206, in which certiorari 
is denied 39 S.Ct. 259, 249 U.S. 602, 
63 L.Ed. 797. 

N.Y.—Meisel Tire Co. v. Fishman, 
296 N.Y.S. 882, 163 Misc. 883. 
Wash.—Tope v. Brattain, 21 P.2d 
241, 172 Wash. 556. 

Payment accelerated by enecntion of 
mortgage 

A provision of a conditional sales 
contract under wKich execution of 
chattel mortgage accelerated pay¬ 
ment of balance due did not render 
mortgage executed by conditional 
buyer illegal and void at its. incep- 
tion.—Meisel Tire Co. v. Fishman, 
296 N.Y.S. 882, 163 Misc. 883. 
Objection by one not party to con¬ 
tract 

Provision in conditional sales con- 
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tract wherein seller retains title in 
himself and forbids transfer of buy- 
er’s interest may not be invoked by 
judgment creditor of buyer not party 
to contract.—Tope v. Brattain, 21 P. 
2d 241, 172 Wash. 556. 

74. Okl.—Hayes v. Frank Rowe, 
Inc., 75 P.2d 882, 181 Okl. 598. 

75. Cal.—Pacific States Savings & 
Loan Co. v. Strobeck, 33 P.2d 1063, 

139 Cal.App. 427. 

11 C.J. p 480 note 58. 

76. Wash.—Hinchman v. Point Be- 
fiance R. Co., 44 P. 867, 14 Wash. 
349. 

77. Cal.—^Pswific States Savings & 
Loan Co. v. Strobeck, 33 P.2d 1063, 
1065, 139 CaLApp. 427, citing Cor¬ 
pus Juris—Greene v. Carmichael, 

140 P. 45, 24 Cal.App. 27. 

S.C.—Taylor v. Barker, 9 S.E. 115, 
30 S.C. 238. 

11 C.J. p 428 note 41 [b]. 

If the purchase price is not paid, 
the seller’s right to recover the prop¬ 
erty is not prejudiced by such mort¬ 
gage.—Clinton v. Ross, 159 S.W. 
1103, 108 Ark. 442. 

78. Mass.—Chase v. Ingalls, 122 
Mass. 381. 

79. Del.—^Pisculli v. Bellanca Air- 
craft Corporation, 150 A. 81, 17 
Del.Ch. 151, reversing 149 A. 418, 
17 Del. 73, and affirmed Bellanca 
Aircraft Corporation v. Pisculla, 
166 A. 508, 18 DelCh. 427. 

80. Mass.—^Worcester Morris Plan 
Co. V. Mader, 128 N.E. 777, 236 
Mass. 435. 

11 C.J. p 430 note 57—42 C.J. p 760 
note 65—55 C.J. p 1213 note 75. 

81. 111.—^Payne v. Brownlee, 196 111. 
App. 108. 

82. 111.—Payne v. Brownlee, supra, 
11 C.J. p 430 note 63. 

Mortgagee as bona fide purchaser see 
infra §§ 307-309. 

83. N.J.—Nischne v, Firestone Tire 
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Statute regulating sale of motor vehicles. Where, 
by reason of failure to comply with a statute regu¬ 
lating the sale of motor vehicles, a sale is void, a 
chattel mortgage given by the purchaser is also 
void;^^ and, where the sale may be rescinded by 
the purchaser, a mortgage made by him is unen- 
forceable after repudiation of the sale but where 
the sale is not avoided by such want of compliance 
a mortgage given is validas and suit may be ijiain- 
tained to foreclose it.^*^ 

c. Presumptian or Representation as to Owner- 
ship or Interest 

Under sbme authorities, glving a chattel mortgage 
does not prove, or create a presumption, that the mort- 
gagor owns the property; under others, such giving im- 
plles that he has titie, and he thereby represents that he 
has a mortgageable interest. 

Under some authorities, -the mere giving of a 
chattel mortgage does not prove that the mortgagor 
owns the property mortgaged;^^ nor does it cre¬ 
ate a presumption of such ownership,^^ at least in 
controversies between a mortgagee and a stran- 
ger.90 Other authorities hold that the giving of a 
chattel mortgage implies,^^ or carries with it the 
inference,^^ that titie is in the mortgagor; further, 
that a mortgagor, by executing a mortgage of per- 
sonal property, represents to the mortgagee that 
he has an interest subject to mortgage.^s 


d. Effect of Loss of Interest 

The right to mortgage an interest in property con- 
tinues untii it is lost. 

The mortgagor’s right to mortgage his interest 
in property continues untii such interest is lost;®^ 
and if he has an interest in the property at the time 
the mortgage is executed, his subsequent lack of 
interest is immaterial^^ 

§ 24. - Ownership of Land on Which 

Crop Is Raised in General 

In some jurisdictions the validity of a mortgage of 
crops to be grown depends on the mortgagor's having 
an interest, when the mortgage is made, in the land on 
which they are to be grown. in others, such interest is 
not required at the time of making the mortgage, pro- 
vided the mortgagor subsequently acquires an interest, or 
provlded the crops, or land on which they are to be 
grown, are in the parties’ contemplation, or that the 
mortgagor contemplated acquiring them. The nature of 
the interest required has been variously stated; it is 
sufficient that the mortgagor is in possession of the land 
'or has an equitable interest therein. 

In some jurisdictions a mortgage on crops to be 
grown in the future on land which the mortgagor 
does not own and in which he possesses no interest 
at the time of the execution of the mortgage is re- 
garded as ihvalid, or as not creating a lien,®® at 


& Rubber Co., 173 A. 341, 116 N.J. | 
Eq, 305, affirmed Mischne v. Pire- 
stone Tire & Rubber Co., 183 A. 
213, 119 N.J.Eq. 541. 

84. Tex.—Cullum v. Lub-Tex Motor 
Co., Civ.App., 267 S.W. 322. 

Statute as to secoudliaud automo- 
biles 

Attempted mortgagre by purchaser 
of secondhand automobile, where sale 
was void for failure to conform to 
statutory provisions regulating: such 
sales, is void, mortgagor having no 
legal interest therein.—Cullum v. 
Lub-Tex Motor Co., Tex.Civ.App., 267 
S.W. 322. 


Presumption of ownership as aid to 
description see infra § 64. 

90. lowa.—Syck v. Bossingham, 94 
N.W. 920, 921, 120 lowa 363. 

Neb.—Booknau v. Clark, 79 N.W. 159, 
58 Neb. 610. 

“Where . . . the controversy is 

between a mortgagee and a stranger, 
who is not bound, of course, by the 
terms of the written instrument to 
which he is not a party and with 
which he is not in privity . . . 
there are stronger grounds for say- 
ing . . , that there is no such 

presumption than where a contro¬ 
versy arises as between the parties 


, to an instrument.”—Syck v. Bos- 
85. N.J.—Shinn v. Cohen. 132 A. 81, slfighara. supra. 

99 N.J.Eq. 418. j'-' 

88. Ohio.—Commercial Credit Co. v. 

Schreyer, 166 N.E. 808, 120 Ohio 
St. 568, 63 A.L.R. 674. 

Mortgage to secure purchase price 
Tex.—LeSage v. Maxie, Civ.App., 286 
S.W. 612. 

87. Tex.—^LeSage v. Maxie, supra. 

88. lowa.—Bensen & Marxer v. Re- 
ger, 168 N.W. 881, 186 lowa 19, 
modifled on other grounds Benson 
& Marxer v. Same, 172 N.W. 166, 

186 lowa 19. 

11 C.J. p 431 note 72 [aj. 

89. lowa.—rLee County Sav, Bank v. 

Snodgrass Bros., 166 N.W. 680, 182 
lowa 1387. 

11 C.J. p 431 note 72. 


91. Mo. — International Harvester 
Co. V. Threlkeld, 44 S.W.2d 182, 
226 Mo.App. 600. 

92. Cal.—Mathew v. Mathew, 71 P, 
344, 138 Cal. 334. 

93. Ala.—Sims v. United Auto Sup- 
ply Co., 129 So. 53, 221 Ala. 383. 

Estoppel of persons in particular ca- 
pacities to deny mortgagor’s 
/ titie; 

Mortgagee see the C.J.S. titie Es¬ 
toppel § 16, also 11 C.J. p 430 
/ note 70. 

•/Mortgagor see the C.J.S. titie Es¬ 
toppel § 14, also 21 C.J. p 1069 
/ note 10. 

l/True owner see the C.J.S. titie Es¬ 
toppel § 91, also 11 C.J. p 430 
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notes 66, 67, 21 C.J. p 1157 notes 
24-34. 

94. Kan.—^Davidson & Case Lumber 
Co. V. Anderson, 187 P. 872, 106 
Kan. 213. 

95. Ala.—Stinson v, Paircloth-Byrd 
Co., 57 So. 143, 3 Ala.App. 607. 

Interest at time of levy 
The right of a chattel mortgagee 
depends wholly on whether the mort¬ 
gagor had the right to encumber 
the property when he executed the 
mortgage, and his interest at the 
time a levy was had in detinue by 
the mortgagee for the recovery of 
the property is immaterial.—Stinson 
V. Faircloth-Byrd Co., 57 So. 143, 3' 
Ala.App. 607. 

96. Ala.—Shaw v. Kinney, 149 So. 
227, 227 Ala. 170—Sims v. United 
Auto Supply Co., 129 So. 53. 221 
Ala. 383—^Avondale Mills v. Abbott 
Bros., 108 So. 31, 214 Ala, 368— 
E. W. & J. W. Moring v. Helms, 
97 So. 647, 210 Ala. 175—Cray v. 
Burdette, 86 So. 95, 17 Ala.App. 
432, certiorari denied Ex parte 
Cray, 86 So. 96, 204 Ala. 358— 
Johnson v. Coosa Mfg. Co., 81 So. 
141, 16 Ala.App. 649. 

11 C.J. p 431 note 77. 

Mortgages of crops not yet planted 
see infra § 32 a (2). 

Mortgage a ''nuUity” 

Ala.—^B. W. & J. W. Moring v. 
Helms, 97 So. 647, 210 Ala. 175. 
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jast as against third persons,®*^ since the crops to 
e grown have no potential existence.^^ Converse- 
fy ii the mortgagor does own, or have an interest 
1 , the land, a mortgage of crops to be grown in the 
uture,99 or of crops already planted,^ is regarded 
s valid, and as an exception to the rule, considered 
1 § 26 infra, that one cannot mortgage property 
lot yet acquired or existing.2 

In other jurisdictions, a mortgage of crops to be 


grown on land in which the mortgagor has no in¬ 
terest when the mortgage is made is valid if he sub- 
sequently actually acquires an interest therein.^ 

Nature of interest required. In those jurisdic¬ 
tions requiring the mortgagor to have some interest 
in the land on which the crops to be mortgaged are 
to be grown, the nature of the interest re*quired has 
been variously stated in particular cases.^ It has 
been held sufficient that the chattel mortgagor is in 


i7. Ala.—^Windham v. Wilson, 98 So. 
15, 210 Ala. 330—^Vinson Bros. v. 
Finlay, 90 So. 310, 206 Ala. 478 
—Sewell V. Richardson, 104 So. 
139, 20 Ala.App. 569—Hamner & 
Son V. Johnson, 77 So. 446, 16 Ala, 
App, 296. 

.1 C.J. p 431 note 77. 

To create a specific lien on crops, 
;uch as will prevail against third 
jersons suhsequently acquiring a 
ipecific interest therein, the crops 
nust be the contemplated product of 
:he land in which the mortgagor had 
it the time a definite present inter- 
}St.—^Windham v. Wilson, 98 So. 15, 
JIO Ala. 330—^Vinson Bros. v. Finlay, 
)0 So. 310, 206 Ala. 478—Sewell v. 
Elichardson, 104 So. 139, 20 Ala.App. 
569. 

A.S against later mortgagees 
\la.—Hamner & Son v. Johnson, 77 
So. 446, 16 Ala.App. 296. 

&s against purchaser from mort¬ 
gagor 

(1) In an action by a mortgagee 
igainst a purchaser from the mort¬ 
gagor, it was held that “a mortgagor 
of a crop to be grown must have 
some interest in the land on which 
the crop is to be grown at the time 
of the execution of the mortgage.”— 
Johnson v. Coosa Mfg. Co., 81 So, 
141, 142, 16 Ala.App. 649. 

(2) And the mortgagee, having 
failed to show such interest in the 
mortgagor, cannot recover from the 
purchaser.—^Alexander v. Garland, 96 
So. 138, 209 Ala. 267—^Johnson v. 
Coosa Mfg. Co., 81 So. 141, 16 Ala. 
App. 649. 

98. Ala.—^Avondale Mills v. Abbott 
Bros., 108 So. 31, 32, 214 Ala. 368 
—Gray v. Burdette, 86 So. 95, 17 
Ala.App. 432, certiorari denied Ex 
parte Gray, 86 So. 96, 204 Ala. 358. 

“No title or lien could attach 
, . . without the required charac¬ 
ter of title or potential existence 
sufficient for the lien at the time the 
relation of mortgagor and mortgagee 
;vas created.”—^Avondale Mills v. Ab- 
Dott Bros., supra. 

Doctrine of potential existence see 
infra § 26 b. 

)9. Ala.—^Buchmann v. Callahan, 
131 So. 799, 222 Ala. 240—Metcalf 
V. Clemmons-Powers & Co., 76 So. 
9, 200 Ala. 243—First Nat. Bank v. 
Crawford, 149 So. 230, 231, 25 Ala. 


App. 463, certiorari denied 149 So. 
228, 227 Ala. 188—W. B. Smith & 
Sons V. Gay, 106 So. 214, 21 Ala. 
App. 130—^Kilgore v. Jones, 73 So. 
832, 15 Ala.App. 472. 

Mass.—Parsons v. American Agr. 
Chemical Co., 182 N.E. 863, 280 
Mass. 424—^West Springfield Trust 
Co. V. Hinckley, 154 N.E. 580, 258 
Mass. 157. 

trnder a statutory provision that 
a “mortgage of unplanted crops of 
agricultural products, executed on or 
after the first day of January of the 
year in which such crops are grown, 
conveys the legal title thereto,” it 
was held that “where there is a po¬ 
tential interest in the mortgagor at 
the time of the giving of a mort¬ 
gage, the title to such crops as are 
raised on the land by him or his 
tenants is in the mortgagee.”—First 
Nat. Bank v. Crawford, supra. 

ZxL equity; equitable title 

(1) “This court from the begin- 
ning down to the present time has 
held that mortgages and deeds of 
trusts on crops to be produced in 
subsequent years on land which the 
mortgagor owns or in which he has 
an interest in possession are good in 
equity.”—Coffey v. Land, Miss., 167 
So, 49, 50. 

(2) Under the common law a mort¬ 
gage executed on an unplanted crop 
to be grown on land in which the 
mortgagor had a present interest at 
the time of its execution vested in 
the mortgagee only an equitable title 
to the crops subsequently planted 
and matured by the mortgagor. 

Ala.—Shaw v. Kinney, 149 So. 227, 

227 Ala. 170. 

Miss. — Butler Mercantile Co. v. 
Cruise, 166 So. 325, 326, 175 Miss. 
200 . 

1, Ala.—^W. B. Smith & Sons v. 

Gay, 106 So. 214, 21 Ala.App. 130. 
Idaho.—Twin Falis Bank & Trust 
Co. V. Weinberg, 257 P. 31, 44 Ida¬ 
ho 332, 54 A.L.R. 1527. 

Vt—Kimball v. Sattley, 55 Vt. 285, 
287, 45 Am,R. 614. 

Mortgages of planted crops see infra 
§ 32 a (1). 

“Although the crop intended to be 
conveyed is not at the time of the 
mortgage in actual matured exist¬ 
ence and in that form actually be- 
longing to the mortgagor, yet it po- 
tentially. belongs to him as an in¬ 
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cident of other property then in ex¬ 
istence and belonging to him.”— 
Kimball v. Sattley, supra. 

Potential interest in crops 

“The rule has always been, even at 
law, that a crop sown, but not yet 
grown or harvested, is the proper 
subject of a chattel mortgage, if the 
mortgagor, at the time of giving the 
mortgage, has the ownership or right 
to the continued possession of the 
soil, since he has then a potential in¬ 
terest in the crops grown.”—Twin 
Palis Bank & Trust Co. v. Weinberg, 
257 P. 31, 33, 44 Idaho 332, 54 A.L. 
R. 1527. 

2. Mass.—^West Springfield Trust 
Co. V. Hinckley, 154 N.E. 580, 582, 
258 Mass. 157. 

Vt.—Kimball v. Sattley, 55 Vt. 285, 
45 Am.R. 614. 

“The general rule is, that a person 
cannot grant or mortgage property 
of which he is not possessed and to 
which he has no title. But this rule 
has been so extended as to give a 
person a right to mortgage property 
of which he has the potential pos¬ 
session like . , , crops to be 

raised on the mortgagor’s land.”— 
West Springfield Trust Co. v. Hinck¬ 
ley, supra. 

3. Wash.—Community State Bank v. 
Martin, 258 P. 498, 500, 501, 144 
Wash. 483. 

11 C.J. p 431 note 81, 

Contrary view crlticized 
“The Supreme Court of Alabama 
. . . adheres to the doctrine that 
a chattel mortgage is invalid unless 
the thing covered thereby at the 
time of making the mortgage had at 
least a potential existence. . . . 

It seems to us that the better rule 
is that a mortgage may be made 
upon crops when the mortgagor at 
the time does not have an interest 
in the land, providing he thereafter 
acquires an interest. It is difficult 
to see in what way this would oper¬ 
ate unjustly if the mortgage is oth- 
erwise sufficient.”—Community State 
Bank v. Martin, supra. 

4b Interest under cropping contract 
as sufficient see infra § 25 b. 
Leasehold as sufficient see infra § 
25 a. 

definite present interest as dis- 
tinguished from a mere possible or 
expectant future interest.”—^Wind- 
ham V. Wilson, 98 So. 15, 210 Ala 
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possession of the land,^ as, for example where lie 
is the mortgagor of land, in possession,^ even after 
condition broken,7 or that he has an equitable in- 
terest in the land,^ 

Question for jury. Whether a mortgagor of 
crops at the time of the execution of the mortgage 
had the necessary interest in the land on which they 
are to be raised is a question for the jury.^ 

In Texas, while a mortgage made on crops to be 
grown in the future on land in which the mortga¬ 
gor has an interest is valid,io the existence of such 
an interest in the land, when the mortgage is made. 


is, in equity, not essential to the validity of a mort¬ 
gage of a future crop,i^ being merely a circum- 
stance tending to identify the crop mortgaged,!^ 
provided, however, at the time of the execution of 
the mortgage the crops,^^ or some particular land 
on which they were to be grown,were in the 
cbntemplation of the parties, or the mortgagor con- 
templated acquiring the crops.i® 

§ 25. - Leases and Cropping Contracts 

a. Leases generally 

b. Land cultivated on shares 


330 —^Vinson Bros. v. Pinlay, 90 So.: 
310, 206 Ala. 478—Gilliland Co. v. 
Pond Bros., 66 So. 480, 482, 189 Ala. 
542, L.R.A.1917C 15. 

Ownersliip or riiflit to continued pos- 
session 

Idaho.—Twin Falis Bank & Trust 
Co. V. Weinberg, 257 P. 31, 44 Ida¬ 
ho 332. 54 A.L..R. 1527. 

“Potential interest” 

Ala.—First Nat. Bank v. Crawford, 
149 So. 230, 231, 25 Ala.App. 463, 
certiorari denied 149 So. 228, 227 
Ala. 188—^Hamner & Son v. John¬ 
son, 77 So. 446, 447, 16 Ala.App. 
296. 

««Fresent interest” 

Ala.—Shaw v. Kinney, 149 So. 227, 
227 Ala. 170—Windham v. Wilson, 
98 So. 15, 210 Ala. 330—^Vinson 
Bros. V. Finlay, 90 So. 310, 206 
Ala. 478. 

”Fresent interest in the nsnfruct pe- 
riod” 

“A present interest in land cannot 
give present potential ownership to 
anything that is intended to be pro- 
duced thereon after that interest 
shall have terminated. The ‘present 
interest’ which the principle requires 
is a present interest in the usufruct 
period.”—Vinson Bros. v. Finlay, 90 
So. 310, 311, 206 Ala. 478. 

“Present or potential interest” 

Ala.—Sewell v. Richardson, 104 So. 

139, 20 Ala.App. 569. 

5. Ala.—Leeth Nat. Bank v. Elrod, 
172 So. 104, 233 Ala. 340—-Buch- 
mann v. Callahan, 131 So. 799, 222 
Ala. 240—^Metcalf v. Clemmons- 
Powers & Co., 76 So. 9, 200 Ala. 
243—^W. B. Smith & Sons v. Gay, 
106 So. 214, 21 Ala.App. 130—Kil- 
gore V. Jones, 73 So. 832, 15 Ala. 
App. 472. 

Ark.—^Eades v. Simpson, 191 S.W. 
953, 127 Ark. 162. 

Vt.—Kimball v. Sattley, 55 Vt. 285, 
45 Am.R. 614. 

Ownership of crop raised by tres- 
passer see the C.J.S. title Crops § 
8, also 17 C.J. p 381 note 34-p 382 
note 37. 

Possession for ten years 
Ala.—^Kilgore v. Jones, 73 So. 832, 15 
Ala. App. 472. 


Tenant in possession 
Where the tenant of one claiming 
to be the owner of land, although in 
fact he was not, planted, cultivated, 
and harvested a crop while in pos¬ 
session, he had a good title and his 
mortgage was valid.—^Eades v. Simp¬ 
son, 191 S.W. 953, 127 Ark. 162. 

e. Ala.—Leeth Nat. Bank v. Elrod, 
172 So. 104, 233 Ala. 340—Buch- 
mann v. Callahan, 131 So. 799, 222 
Ala. 240—Metcalf v. Clemmons- 
Powers & Co., 76 So. 9, 200 Ala. 
243—W. B. Smith & Sons v. Gay, 
106 So. 214, 216, 21 Ala.App. 130. 
Vt,—Kimball v. Sattley, 55 Vt. 285, 
45 Am.R. 614. 

“A mortgagor in possession of land 
is, as to all the World except the 
mortgagee, the owner, and until de- 
fault has such a potential interest 
in the land, as that a mortgage of 
crops growing or to be grown on 
such land conveys either the legal ti¬ 
tle or an equitable lien ... as 
the facts may establish.”— W. B. 
Smith & Sons v. Gay,’ supra. 

As tenant at will 
Mortgagor holding possession as 
tenant at will has such interest as 
would authorize mortgage of crop. 
—^Buchmann v. Callahan, 131 So. 799, 
222 Ala. 240. 

7. Ala.—Leeth Nat. Bank v. Elrod, 
172 So. 104, 233 Ala. 340. 

Vt.—Kimball v. Sattley, 55 Vt. 285, 
45 Am.R. 614. 

8. Ala.—^Fields v. Karter, 25 So. 800, 
121 Ala. 329. 

A person in possession as pnrchas- 
er, who has not yet paid the pur- 
chase price, and consequently has 
only an equitable interest therein 
may give a valid mortgage.—^Russell 
V. Stevens, 12 So. 830, 70 Miss. 685— 
Stadeker v. Loeb, 6 So. 687, 67 Miss. 
200 . 

8. Ala.—Littleton v. Abernathy, 70 
So. 282, 195 Ala. 65. 

10. Tex.—^Pirst Nat. Bank v. Amer¬ 
ican Trust & Savings Bank of EI 
Paso, Civ.App., 1 S.W.2d 437—Wa- 
ters V. B. P. Ellington & Co., Civ. 

1 App., 289 S.W. 417. 
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11. Tex.—South Texas Implement & 
Machinery Co. v. Anahuac Canal 
Co., Civ.App., 269 S.W. 1097, af- 
firmed South Texas Implement & 
Machine Co. v. Anahuac Canal Co., 
Com.App., 280 S.W. 521. 

11 C.J. p 431 note 81. 

12 . Tex.—South Texas Implement & 
Machinery Co. v. Anahuac Canal 
Co., supra. 

Description of land on which crop 
is to be grown see infra § 67. 

13. Tex.—Bowyer v. Beardon, 291 S. 
W. 219, 116 Tex. 337. 

14. Tex.—First Nat. Bank v. Amer¬ 
ican Trust & Savings Bank of EI 
Paso, Civ.App., 1 S.W.2d 437, 438. 

11 C.J. p 431 note 81. 

Xnference from ownership 

‘Tn this state it is now too late 
to question the validity of a mort¬ 
gage upon crops for’ the current and 
succeeding years to be grown upon 
a definitely described tract of land 
owned by the mortgagor, or in which 
he has an interest, from which it can 
be reasonably inferred that it was 
within the contemplation of the par¬ 
ties that crops would be planted and 
grown upon the premises by the 
mortgagor during the current and 
succeeding years.”—^First Nat. Bank 
v. American Trust & Savings Bank 
of EI Paso, supra. 

Iiand not yet rented 
But a mortgage of a crop to be 
grown on land which the mortgagor 
had not rented, or had not contem- 
plated renting, when the mortgage 
was made, was held invalid.—Senter- 
fitt v. Bradley, Tex.Civ.App., 60 S.W. 
2d 815. 

15. Tex.—Perkins v. Alexander, Civ. 
App., 209 S.W. 789, 790. 

“A chattel mortgage lien given on 
crops not then in existence and to 
be grown on land to which the mort¬ 
gagor has no lease at the time or 
does not own may be enforced in 
equity on the crops when they do 
come into possession of the mort¬ 
gagor, if their acquisition was con- 
templated at the time the mortgage 
was made.”—^Perkins v. Alexander, 
supra. 



CSATTEL MOBTGAGES 


14 C.J.S. 


§ 25 


a. Leases Q-enerally 

A tenant under a lease has a mortgageabie interest 
in crops growing, or to be grown, on the leased land, 
but the landiord has not. The tenanVs right to mort- 
gage the crops depends on the continuance of the lease; 
and the mortgagee^s interest in the crops, under the 
tenanfs mortgage, is subject to the terms of the lease, 
and terminates with the termination of the Iessee's rights. 

A landiord has no such interest ih, or title to, 
crops grown on rented land as can be made the sub¬ 
ject of a valid mortgage but a tenant under a 
lease has such an interest, and may make a valid 
mortgage of the crops growing, or to be grown, 
thereon.^'^ However, the right of a tenant to mort¬ 


gage the crops depends on the continuance of the 
lease^S and the interest of the mortgagee under a 
mortgage given by a lessee is subject to the terms 
of the lease,and terminates with the termination 
of the lessee’s rights.^® 

Thus, a tenant cannot mortgage crops to be 
grown at a later time than that for which he has 
hired the premises;^! nor can a person who ex- 
pects to rent land give a valid mortgage on crops 
to be raised, before the renting actually takes 
place.2^ Further, where a lease is terminated by 
forfeiture upon default by the tenant,^3 or by the 
occurrence of events which, according to the pro- 


16. Ala.—^Killian v. Hali Auto Co., 
149 So. 716, 25 Ala,App. 518. 

11 C.J. p 431 note 83. 

But, where the landiord reserved 
title in the crop as security for the 
payment of rent, it was held that, 
the rent not having heen paid, the 
landlord’s mortgage thereafter cre- 
ated a valid lien as against an attach- 
ing creditor of the lessee.—Smith v. 
Atkins, 18 Vt. 461. 

Mortgagor’s interest in land on which 
crop is raised generally see supra § 
24. 

No legal title in landiord 

"*It is elementary that the landiord 
had no legal title to the crops as 
the title is in the tenant, and he alone 
can make a valid mortgage thereon.” 
—Killian v. Hali Auto Co., 149 So. 
716, 25 Ala.App. 518. 

17. Ala.—^Killian v. Hali Auto Co., 
supra. 

Tex.—^Bowyer v. Beardon, 291 S.W. 
219, 116 Tex. 337—Farmers’ & Mer- 
chants’ Nat. Bank of Kaufman v. 
Howell, Civ.App., 268 S.W. 776. 

11 C.J. p 431 note 84. 

But, under an agreenient whereby 
a bank furnished a tenant farmer 
with seed wheat, the resulting crop 
to belong to the bank unless the i 
tenant bought the crop by executing 
a chattel mortgage on it to the bank, 
it was held that, in the absence of 
the tenanfs exercising his option to 
buy the crop, he had no mortgagea¬ 
bie interest in it, and a mortgage 
thereon was void.—Penalosa State 
Bank v. Calista Grain & Mercantile 
Co., 276 P. 70, 128 Kan. 132. 

Actnal property right 

''On April 20, 1920, at the time the 
mortgage in this case was executed, 
the mortgagor was in possession of 
the land rented by him for the year 
1920, and had most of his crops 
planted. He having not only a po- 
tential, but an actual property right 
in said crops, all of said crops con- 
stituted property subject to a valid 
mortgage."—^Farmers’ & Merchants' 
Nat. Bank of Kaufman v. Howell, 
Tex.Civ.App., 268 S.W. 776, 778. 


18. Ala.—^Vinson Bros. v. Pinlay, 90 
So. 310, 206 Ala. 478. 

11 C.J. p 431 note 86. 

19. Or.—Francis Bros. v. Schall- 
berger, 3 P.2d 530, 137 Or. 529, 83 
A.L.R. 108. 

Wash.—Woody v. Wagner, 154 P. 819, 
89 Wash. 429. 
l^ease terzninable by sale 

Under a mortgage of a growing 
crop by a tenant holding under a 
lease which provides that the lease 
may be terminated by the sale of the 
land by the owner, the mortgagee 
takes subject to such condition.— 
Woody V. Wagner, supra, 

20. Or.—Francis Bros. v. Schall- 
berger, 3 P.2d 530, 533, 137 Or. 
529, 83 A.L.R. .108. 

"It is a rule of law that upon the 
termination of the lessee’s rights all 
interests of third persons acquired 
and held by them under the lessee 
are also terminated, for they can ac¬ 
quire no rights in the premises other 
or greater than the original lessee 
has."—Francis Bros. v. Schallberger, 
supra. 

If the crops are growing when the 
lease expires, the mortgagee may 
have them.—Fry v. Miller, 45 Pa. 
441. 

21. Ala,—^Vinson Bros. v. Finlay, 90 
So. 310, 206 Ala. 478. 

11 C.J. p 431 note 86, p 432 note 87. 

But under a statute, providing that 
all mortgages "on crops already 
planted, or to be planted, shall have 
the same force and efEect to bind 
such crops and their Products as oth¬ 
er mortgages have to bind property 
already in being" it was held that 
"potential interest" or "potential ex- 
istence" was no longer essential, so 
that a mortgage on a crop, to be 
grown after the mortgagor’s term 
under parol agreement expired, was 
valid.—Smith v. LaFayette, 119 P. 
979, 980, 29 Okl. 671, applying stat¬ 
ute of Indian Territory. 

Zieaso for indeterminate period 
Where a landowner on renting in 
1915 took a mortgage from the ten¬ 
ant on crops raised during the cur¬ 
rent year and every succeeding year 
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on the rented premises or any place 
rented by the tenant, and the lease 
was for one year only, with an 
agreement to rent for succeeding 
years if the parties could agree upon 
terms, the tenant did not have such 
an interest in the land as to make 
the mortgage valid against third per¬ 
sons as to a crop raised in 1920; 
“such a contract falis far short of 
creating a present interest in the 
land covering the period of intend- 
ed production."—^Vinson Bros. v. Pin¬ 
lay, 90 So. 310, 206 Ala. 478. 

22. Ala.—B. W. & J. W. Moring v. 
Helms, 97 So. 647, 210 Ala. 175— 
Seilers, etc., Co. v. Hardaway, 66 
So. 460, 188 Ala. 388. 

"If a tenant should mortgage such 
crops as might be raised ‘or grown 
by him on some indefinite place 
which he expected to rent, the con- 
veyance would, we apprehend, be in- 
operative and void, as an attempted 
conveyance of a mere possibility or 
expectancy, not coupled with any in¬ 
terest in, or growing out of proper¬ 
ty."—^E. W. & J. W. Moring v. Helms. 
supra Quoting Burns v. Campbell, 71 
Ala. 288. 

Negotiating for lease 
Ala.—Seilers, etc., Co. v. Hardaway, 
supi’a. 

23^ Or.—Francis Bros. v. Schall¬ 
berger, 3 P.2d 530, 533, 137 Or. 
529, 83 A.L,R. 108. 

"The rights of purchasers or mort- 
gagees of growing unharvested crops 
are terminated by the lessee's for¬ 
feiture of his term, for such rights 
are and necessarily must be held be- 
tween them subject to the perform- 
ance of the terms and conditions 
fastened upon the tenanfs estate by 
the provisions of his lease. . . . 
If this were not so it would be tan- 
tamount to granting to the tenant 
the power to create by voluntary or 
involuntary sales or liens, rights in 
third persons inconsistent with and 
beyond his own estate and would au- 
thorize the defeat of the contract 
rights of the lessor or owner."— 
Francis Bros. v. Shallberger, supra. 
As against snbseqnent lessee 
Mortgagee under mortgage on 
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visions of the lease, were to terminate it,24 or where 
the tenant honestly surrenders, or by legal proceed- 
ings loses, possession of the land,25 the mortgagee’s 
interest in the growing crop is held to be extinguish- 
ed, although there is authority for the view that a 
voluntary surrender by the tenant does not extin- 
guish his mortgagee^s interest in the crops.26 

On the other hand, a tenant remaining in posses¬ 
sion and holding over after the expiration of his 
lease, and before making a new one,27 or a tenant 
under an oral lease, which, on account of the statute 
of frauds, could be avoided after the execution of 
the mortgage,28 has been held to have a sufficient 
interest in the land to render his mortgage of crops 
to be grown thereon valid. 


b. Land Cultivated on Shares 

Where the landlord is to receive a share of the crop 
grown by the tenant, he may mortgage such share be¬ 
fore divislon. The tenant or employee under a crop- 
sharing lease or contract may mortgage his interest be¬ 
fore divislon; but authoritles differ as to whether a 
tenant or cropper under such a lease or contract has a 
mortgageable interest In crops while titie thereto remains 
In the landlord. 

Where by the terms of a lease of land the land¬ 
lord is to receive a portion of the crop grown by 
the tenant, as rent for the use of the demised prem- 
ises, the landlord can mortgage his share of the 
crop before division,29 although it would seem that, 
if the landlord is to receive a share of the cash pro- 
ceeds from the sale of the crops, he does not have 
a mortgageable interest in the crops.^O 


growing’ crop given by tenant dis- 
possessed for default in rent is not 
entitled to crop as against subse- 
Quent lessee harvesting crop by land- 
lord’s permission.—Francis Bros. v. 
Schallberger, supra. 

24. Wash.—^Woody v. Wagner, 154 
P. 819, 89 Wash. -429. 

Liability of landlord or purchaser 
On the termination of a lease, un¬ 
der a provision that it might be ter- 
minated by a sale of the land, nei- 
ther the landlord nor the purchaser 
was held liable to the mortgagee for 
the value of the crop covered by the 
mortgage, even though at the time 
of the sale of the land the lessee or 
chattel mortgagor received payment 
for his work and the value of the 
growing crop.—^Woody v. Wagner, 
supra. 

25. S.D.—J. I. Case Plow Works Co. 
V. Parmers’ Co-op. Union Elevator 

, Co., 219 N.W. 888, 890, 6'3 S.D. 9. 

Owner of land becomes owner of 
crop, “free from any claim of the 
mortgagee.”—J. I. Case Plow Works 
Co. V. Farmers' Co-op. Union Eleva¬ 
tor Co., supra. 

What constitutos good faith 
Where tenants, in arrears in rent, 
unable to raise money, and with the 
uncertainty attending the raising of 
a crop, surrendered possession of the 
land and accepted a contract to work 
for wages, it was held not to be im- 
prudent, and therefore, apparently, to 
be in good faith.— J. I. Case Plow 
Works Co. V. Farmers* Co-op. Union 
Elevator Co., supra. 

26. Or.—Francis Bros. v. Schall¬ 
berger, 3 P.2d 630, 533, 137 Or. 529, 
83 A.L.R. 108. 

“Though the surrender operates 
between the tenant and the landlord 
as an extinguishment of the interest 
which is surrendered, it does not ex- 
tinguish the rights in third persons 
arising from purchase or mortgage 
of the crop growing upon the prem- 
ises. As to them the surrender oper¬ 
ates only as a grant subject to the 


rights of the mortgagee or purchaser 
in the property.”—Francis Bros. v. 
Schallberger, supra. 

27. Ala.—Windham v. Wilson, 98 So. 
15, 210 Ala. 330: 

28. Ala.—Sitz V. Robertson, 101 So. 
749, 212 Ala. 99—White v. Kinney, 

' 101 So, 426, 211 Ala. 624. 

11 C.J. p 431 note 85. 

29. lowa.—Pierre v. Pierre, 232 N. 
W. 633, 210 lowa 1304. 

11 C.J. p 432 note 92. 

Mortgages of unplanted crops see in¬ 
fra § 32 a (2). 

Iu Texas 

(1) Where the landlord was to re¬ 
ceive a share of the tenanfs crop as 
rent, it was held that “one cannot 
mortgage that which he does not 
own, so as to create a lien thereon 
prior to his becoming such owner. 
A landlord is not the owner of any 
part of a growing crop being raised 
by his tenant before it is divided, or, 
if there is an agreement to divide, 
before it is matured and ready to be 
divided.”—^Williams v. King, Civ. 
App., 206 S.W. 106, 107, citing Corpus 
Juris. 

(2) Where the rental contract pro- 
vided that the landlord’s share of the 
crops grown was to be converted into 
cash and deposited to his credit, the 
same resuit was reached, and the 
language quoted in (1) supra was 
adopted.—^Brod v. Guess, Civ.App., 

211 S.W. 299, 301. 

(3) But where, under a rental con¬ 
tract by which the landlord was to 
receive a share of tenanfs crop as 
rent, the landlord assigned the con¬ 
tract as security for a debt, it was 
held that the crop rent “may be sold 
or mortgaged even though at the 
time of the sale or mortgage the crop 
has not actually been planted.”— 
Sanger .Bros. v. Hunsucker, Civ.App., 

212 S.W. 514, 516, 41 S.Ct. 320, 254 
U.S. 621, 65 KEd. 443. 

(4) “The holdings in . . . [the 
Williams-King and Brod-Guess Cas¬ 
es, supra,. on the one .hand and San- 
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ger Bros.-Hunsucker, supra, on the 
other] are not necessarily, or at all, 
in conflict. In Williams-King and 
Brod-Guess the cases appear to he 
those of ordinary landlord and ten¬ 
ant, where the landlord had no inter¬ 
est in any specific part of the crops 
to be produced. . . . While in 

San ger Bros. v. Hunsucker, the rela- 
tion of the parties appears to be 
that of crop sharing, in which the 
owner of course has a fixed interest 
in a specific part of the crops raised. 
In such a case he is as much the 
owner of his share as the tenant is 
owner of his share. We know of no 
reason why either may not execute 
a chattel mortgage upoh his definite 
interest in such specific property. 

. , . Whether . . . [the own¬ 

er] was to be paid his rentals in 
cotton or cash, or partly in cotton 
and partly in cash, the right to re- . 
ceive such payment in any event is 
property subject to . . . chattel 
mortgage.”—Bowyer v. Beardon, 291 
S.W. 219, 222, 223, 116 Tex. 337— 
West V. U. S. Fidelity & Guaranty 
Co., Civ.App., 298 S.W. 652. 

(5) With reference to the cases of 

Williams v. King and Brod v. Guess, 
among others, it was stated tha^t 
“our Supreme Court has approved an 
opinion . • . in the case of Bow¬ 

yer V. Beardon, supra, which with- 
out expressly overruling those deci- 
sions, does . . in principle, over- 

rule them.”—West v. U. S. Fidelity 
& Guaranty Co., supra. 

(6) A purchaser of land may mort¬ 
gage the share of crops, or of the 
proceeds of crops, which he is to re¬ 
ceive as rent.—Bowyer v. Beardon, 
supra—^American Trust & Savings 
Bank v. Whitaker, Civ.App., 2 S.W.2-d 
356, error dismissed. 

30. Mass.—Orcutt v. Moore, 134 

Mass. 48, 51, 45 Am.R. 278. 

Indefinite contract ^ 

Where a landlord leased his farm 
hy a parol agreement providing, 
among other things, that the tenant 
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A tenant or employee under a crop-sharing lease 
or contract may mortgage his interest in the crop,^! 
even before the crop has been planted,^^ and an em¬ 
ployee who is to receive a share of the proceeds 
from the sale of the crop has a right to mortgage 
his interest therein.^^ 

Where, by the terms of the lease,or by virtue 
of the contract of hiring,^^ or because of the aban- 
donment of the premises by a tenant on shares be¬ 


fore the crop is complete,title to the crop is in the 
landlord when the mortgage is executed, the tenant 
or cropper has been held, in some jurisdictions, not 
to have a mortgageable interest in the crop. In 
other jurisdictions, even though, under the terms of 
the lease37 or contract,38 or under statute,^^ title to 
the crop remains in the landowner until division, 
the tenant or cropper has been held to have some 
interest in the crops which he can mortgage. This 


was '*to carry on the farm at 
halves,” the contract was held not 
entirely ciear as to whether the 
crops were to be divided in kind, so 
that it could not be said, as a mat- 
ter of law, that the landlord had a 
mortgra&eable interest in the crops.— 
Orcutt V. Moore, supra. 

31. Cal,—Merriman v. Martin, 298 
P. 95, 113 Cal.App. 167. 

N.D.—First State Bank of Barton v. 
St. Anthony & Dakota Elevator 
Co., 250 N.W. 778. 64 N.D. 138— 
Minneapolis Iron Store Co. v. Bra- 
num, 162 N.W. 543, 36 N.D. 355, L. 

R. A.1917E 298. 

S.C.—Miller v. Eagle Star & British 
Dominions Ins. Co., Limited, of 
London, England, United States 
Branch, New York, 143 S.E. 663, 
146 S.C. 123. 

Tex.—Bowyer v. Beardon, 291 S.W. 

219, 116 Tex. 337. 

11 C.J. p 432 notes 93, 94. 

Coxisent of landlord 
Under a statute providing that a 
mortgage by an employee or tenant 
of his share in a crop is invalid un- 
less made with the consent of the 
landlord or employer, it was held 
that, after his share has been set 
aside for him, the tenant or laborer 
may mortgage or dispose of his 
share as he will, independently of 
the landlord’s consent.—^Parks v. 
Webb, 3 S.W. 521, 48 Ark. 293. 

Xf relationship of tenauts in. coxn- 
moa exists between the parties to a 
farming contract, and they have an 
interest in the crops as such, they 
may mortgage their interests there- 
in.—Smith v. Stamford Gin Co„ Tex. 
Civ.App., 74 S.W.2d 519, error dis- 
missed—36 C.J. p 712 note 81. 

32. Tex.—Sanger Bros. v. Hun^uck- 
er, Civ.App., 212 S.W. 514, 516. 

‘Tf a tenant, under a valid con¬ 
tract with the owner of the soil, 
agrees to pay a crop rent and there- 
after actually plants and • cultivates 
the specified crop, the same may be 
sold or mortgaged even though at 
the time of the sale or mortgage the 
crop has not actually been planted." 
—Sanger Bros. v. Hunsucker, supra. 
Mortgages of future crops generally 

see infra § 32. 

313. Ark,—Bourland v. McKnight, 96 

S. W. 179, 79 Ark. 427, 4 L.R.A.,N. 
S., 698. . 


But if, under a farming contract, 
one party is merely a servant whose 
compensation is measured by a per- 
centage of the proceeds derived from 
the sale of the crops, he has no in¬ 
terest sufficient to support a mort¬ 
gage.—Smith V. Stamford Gin Co., 
Tex.Civ.App., 74 S.W.2d 519, error 
dismissed. 

34. Tenn.—^Meacham v. Herndon, 6 
S.W. 741, 86 Tenn. 366. 

11 C.J. p 432 note 95. 

Pa3rmeiit of advances 
Where title to the crops is to re- 
main in the landlord until certain 
advances are paid, the tenant has no 
mortgageable interest therein until 
such advances are paid.—Hawkins v. 
Beakes, 30 N.Y.S. 91, 80 Hun 292, af- 
firmed in 44 N.E. 1124, 150 N.Y. 562— 
11 C.J. p 432 note 95 [b]. 

Bight to sell crops 
Reservation to the landlord, by 
parol lease, of the right to sell the 
crops to pay for advances made by 
him, was held not to convey legal ti¬ 
tle, and not to prevent the tenant 
from mortgaging the crops.—^Wilkin- 
son V, Ketler, 69 Ala. 435. 

35. Wis.—^Herried v. Broadhead, 248 
N.W. 470, 211 Wis. 512. 

11 C.J. p 432 note 95. 

Under a statntory provlsion to 
that effect, an arrangement by which 
one party furnishes land, teams, and 
feed to another, who is to perform 
the labor of raising a crop to be 
equally divided, constitutes a con¬ 
tract of hiring; and hence the title 
to the crop is in the owner of the 
land, and not the party doing the 
Work, and the latter’s mortgage on 
his share before it is gathered con- 
veys no interest therein.—Foust v. 
Bains, 52 So. 743, 167 Ala. 115—Van- 
dergrift v. Hawkins, 49 So. 754, 160 
Ala. 430. 

36. N.C.—Beacom v. Boing, 35 S.E. 
250, 16 N.C. 136. 

3i7. Cal,—Merriman v. Martin, 298 
P. 95, 98, 113 CaLApp. 167. 

N.D.—Minneapolis Iron Store Co.'v. 
Branum, 162 N.W. 543. 553, 36 N.D. 
355, L.R.A.1917E 298, overruling 
Herrmann v. Minnekota EI. Co., 
145 N.W. 821, 27 N.D. 235, and Bid- 
good V. Monarch EI. Co., 84 N.W. 
561, 9 N.D. 627, 81 Am.S.R. 604, “in 
so far as they announce the doc- 
trine that a lessee under such 
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lease [containing a provision that 
title shall remain in the lessor un¬ 
til the conditions of the lease have 
been complied with by the lessee] 
has no interest in the grain to 
which a mortgage lien can attach 
until after a division of the crop 
has been made.“ 

36 C.J. p 712 note 82. 

“In numerous instances it has been 
decided by the courts of various 
American jurisdictions that an oc¬ 
cupant of land, who holds under an 
instrument that gives him a speci- 
fled share of the crops to be pro- 
duced on the land, has an interest in 
the crops that is capable of being 
the subject of a mortgage, even 
though the legal title is reserved in 
the landowner.”—Merriman v, Mar¬ 
tin, supra. 

After the crop comes into eadst- 
ence, the mortgage passes the in¬ 
terest of the tenant.—^National Bank 
of Wheaton, Minn. v. Elkins, 159 N. 
W. 60, 37 S.D. 479, distinguishing 
Larchwood Sav. Bank v. Canfleld, 81 
N.W. 630, 12 S.D. 330. in that in that 
case legal and not equitable title was 
considered.—Iverson v. Soo EI. Co., 
119 N.W. 1006, 22 S.D. 638—Lyon v. 
Phillips, 108 N.W. 554, 20 S.D. 607. 

XSffect of breach 

But, if the tenanfs right to the 
crops depends on performance by 
him of ali the terms of the lease, a 
breach thereof will make void a 
mortgage previously given by him.— 
Hawk V. Konouzki, 84 N.W. 563, 10 
N.D. 37. 

38. Cal.—^Merriman v. Martin, 298 
P. 95, 113 CaLApp. 167. 

N.D.—First State Bank of Barton v. 
St. Anthony & Dakota Elevator 
Co., 250 N.W. 778, 64 N.D. 138. 
S.C.—Miller v. Eagle Star & British 
Dominions Ins. Co., Limited, of 
London, England, United States 
Branch, New York, 143 S.E. 663, 
146 S.C. 123. 

39. In Georgla, a cropper has a 
mortgageable interest in growing 
crops which he is cultivating, al- 
though a statute provides that the 
title, right of possession, and control 
of the crop shall remain in the land¬ 
lord until he has received his part 
of the crop and is fully paid for all 
advances made by him to defendant 
in making the crop.—Fountain v. 
Fountain, 66 S.E. 1020, 7 GaJLpp. 361. 
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interest of the tenant^o or cropper^i has been held 
to be an equitable interest, which attaches to the le- 
gal interest upon settlement and divis ion with the 
landlord, no matter in whose possession the crop 
may be at the time.'^^ 

One furnishing suppUes to a lessee of land in re- 
turn for a share of the lessee^s share of the crops 
was held to have 'a mbrtgageable interest after the 
crop was planted and practically matured.‘^3 

§ 26. -Property Not Yet Acquired or Ex- 

isting 

a. In general 

b. Doctrine of potential existence or in¬ 

terest 

c Mortgage as executory agreement to 

mortgage 

d. Ratification or new act after acquisi- 

tion of property 

e. Rule in equity 

f. Statutory provisions generally 

g. Renewals of, or additions to, stock or 

equipment 


a. In Greneral 

Some authorities hold that a mortgage of after-ac- 
quired property is Invalid, at least as against third per- 
sons, others that it is valid, at least as between the 
parties, and against persons claiming through the mort- 
gagor voluntarily or with notice; and conditions have 
been placed upon validity, such as that the intention to 
mortgage the property be ciear and that its acquisition 
be anticipated. 

Whether a chattel mortgage on property subse- 
quently to be acquired is valid is a question upon 
which the authorities are divided.^^ It has been 
said that at common law a mortgage could oper¬ 
ate only on property actually in existence when the 
mortgage was given, and then actually belonging to 
the mortgagor;45 but, as will appear in § 26 b in¬ 
fra, some authorities include the doctrine of poten¬ 
tial existence in their statement of the common-law 
rule. 

In the absence of, or apart from, statutes relat- 
ing thereto, the effect of which is considered in § 
26 f infra, many authorities hold that a mortgage of 
property to be subsequently acquired by the mortga- 
gor is invalid, or does not create a lien, ^t least 


40. N.D.—Minneapolis Iron Store 
Co. V. Branum, 162 N.W. 543, 553, 
36 N.D. 365, L.R.A.1917E 298. 

11 C.J. p 432 note 99. 

“Where a lease of a farm on 
shares gives to the lessee a certain 
share of the crop, but contains a 
provision to the effect that title shall 
rerpain in the lessor until the condi¬ 
tions of the lease have been complied 
with by the lessee, he (the lessee) 
has an equitable interest in the crop, 
even prior to the performance of the 
conditions, which equitable Interest 
may be mortgaged.”—Minneapolis 
Iron Store Co. v. Branum, supra. 
Equitable interest as subject of 
mortgage see supra § 23 b. 

41. S.C.—Miller v. Eagle Star & 
British Dominions Ins. Co., Limit¬ 
ed, of London, England, United 
States Branch, New York, 143 S.E. 
663, 666, 146 S.C. 123. 

“A share cropper has no title to 
any portion of the crop until there is 
a division and he has received his 
share of the crop . . . but he 

has an equitable interest and cari 
maintain an action in equity for a 
settlement and division of the crop. 
Further, an equitable interest in 
property may be mortgaged."—Mil¬ 
ler V. Eagle Star & British Domin¬ 
ions Ins. Co., Limited, of London, 
England, United States Branch, New 
York, supra, 

42. S.D.—^National Bank of Whea- 
ton. Minn., v. Elkins, 169 N.W. 60, 
37 S.D. 479. 

11 C.J. p 433 notes 1, 2. - : 


43 . Tex.—Calvit v. Avery State 
Bank, Civ.App., 283 S.W. 322. 

44. Idaho.—^Doyer Lumber Co. v. 
Case, 170 P. 108, 31 Idaho 276. 

Equitable principies as affecting 
mortgages of future property see 
infra § 26 e. 

Mortgages on unplanted crops see in¬ 
fra § 32 a (2). 

45 . Minn.—^Ludium v. Rothschild, 43 
N.W. 137, 41 Minn. 218. 

“This rule obtains in nearly all of 

the States of the Union.’*—^New 

England Nat. Bank v. Northwestern 

Nat. Bank, 71 S.W. 181, 171 Mo. 307, 

323, 60 L.R.A. 256. 

46 . U.S.—^In re P. J. Sullivan Co., 
D.C.N.Y., 247 P. 139, affirmed 254 
F. 660, 166 C.C.A. 158, applying 
New York law—Grimes v. Clark, 
Md., 234 P. 604, 148 C.C.A. 370, 
afRrming, D.C., Clark v. Grimes, 
232 P. 190, applying Maryland law. 

Mass.—Davis v. . Smith-Springfleld 
Body Corporation, 145 N.E. 434, 
250 Mass. 278. 

Neb.—^Nelson v. State, 238 N.W. 110, 
121 Neb. 658—State Bank of Ger- 
ing V. Grover, 193 N.W. 765, 110 
Neb. 421. 

N.J.—Hodes V. Mooney, 152 A. 205, 
8 N.J.Misc. 851, 9 N.J.Misc. 48. 

N.M.—^Morrison & Pardue v. Rob- 
erts-Dearborne Hardware Co., 14 
P.2d 738, 739, 36 N.M. 332, citing 
Corpus Juris. 

N.Y.—Guaranty Trust Co. of New 
York Vi New York & Q. C. Ry. Co., 
170 N.E. 887, 253 N.Y. 190, modify- 
ing 235 N.Y.S. 127, 226 App.Div. 
299, and reargument denied 172-N. 


B. 264, 254 N.Y. 126, appeal dis- 
missed 61 S.Ct. 86, 282 U.S. 803, 75 
L.Ed. 722—^Diana Paper Co. v. 
Wheeler-Green Electric Co., 240 
N.Y.S. 108, 228 App.Div. 577. 

Wash.—Straus v. Wilsonian Inv. Co., 
31 P.2d 516, 177 Wash. 167. 

11 C.J. p 434 note 20. 

Dictum Solter v. Macmillan, 128 A. 
356, 147 Md. 580. 

Increase of animals see infra § 30. 
Beasous for mle 

(1) ‘*A mortgage on after-acquired 
property is void in law because it 
has nothing to operate upon.*’— 
Straus V. Wilsonian Inv. Co., 31 P. 
2d 616, 518, 177 Wash. 167. 

(2) “The reason of this rule at 
law is, that a mortgage is a convey- 
ance of the title to the mortgagee, 
and title can not be conveyed where 
the mortgagor has none, or where 
the property conveyed is not in 
esse.’*—Richardson v. Washington, 31 
S.W. 614, 88 Tex. 339, 344. 

In Georgia, “subject only to the 
statutory exceptions, it has long 
been the general rule in this state 
that any mortgage on after-acquired 
personal property is invalid.”—^Peo- 
ples Credit Clothing Co. v. Scoltish 
Union & National Ins. Co., 188 S.E. 
913, 914, 54 Ga.App. 832. 
After-acquired crops 

(1) Mortgage covering crops rais- 
ed by mortgagor in a certain year is 
not valid as to crops acquired by 
mortgagor on another place subse- 
Quent to execution of mortgage.— 
Polytinsky v. Lindsey, 106 So. 70, 21 
Al8t.App. 128. 
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as against third persons,^*^ such as subsequent pur- 
chasers^^ or creditors.^^ 

The common-law doctrine has been said to have 
been founded upon a technical rule and to have been 
frequently evaded or modified, as by the invention 
of the doctrines of '^potential existence” and '"inter- 
vening act/^ and the holding that a mortgage may 
be treated as an executory agreement to mort- 
gage,5® which are considered, respectively, in § 26 b, 
§ 26 d, and § 26 c, infra. Some authorities have 


gone beyond the doctrine of potential existence and 
have adopted the rule applied in equity, holding that, 
where there is a ciear intention to create a lien on 
property, not then owned, but to be subsequently ae¬ 
qui red by the mortgagor, whether then in being or 
not, a lien will be created.5i Other authorities, 
without reference to the doctrine of potential exist¬ 
ence or the equity rule, have held that a mortgage 
of property subsequently to be acquired, or to come 
into existence, is valid,^^ ^t least as between the 
parties thereto,53 and against ali persons claiming 


(2) Mortgage of unplanted crops 
see infra § 32 a (2). 

Title in holder of draft 

Where party obtaining loan to 
take up draft attached to bili of 
lading for automobile and giving 
trust receipt to lender gave mort¬ 
gage to surety while title was stili 
in holder of draft. mortgage was one 
on after-acciuired property creating 
no lien.—^Davis v. Smith-Springfleld 
Body Corporation, 145 N.E. 434, 250 
Mass. 278. 

Title not conveyed; eciuitable lien 
exeated 

Mo.—Clayton v. Gentle, App., 14 S.W. 
2d 672. 

47. Kan.—Concordia First Nat. 
Bank v. Mcintosh, etc., Live Stock, 
etc., Co., 84 P. 535, 72 Kan. 603. 

11 C.J. P 434 note 20. 

43. Kan.—Concordia First Nat. 
Bank v. Mcintosh, etc., Live Stock, 
etc., Co., supra. 

11 C.J. p 434 note 20. 

49. U.S.—Rockwell v. New ' York 
United Hotels, C.C.A.N.T., 79 P.2d 
81, certiorari denied Donahue v. 
Rockwell, 56 S.Ct. 309, 296 U.S. 
650, 80 L.Ed. 462—Cunningham v. 
Sizer Steel Corporation, D.C.N.Y., 
1 P.2d 337—^Westinghouse Electric 
& Mfg. Co. v. Brooklyn Rapid 
Transit Co., D.C.N.Y., 291 F. 863. 
N.Y.—^Prudence-Bonds Corporation v. 
1000 Island House Co., 252 N.Y.S. 
60, 141 Misc. 39. 

11 C.J. P 434 note 20. 

:Geading case 

Mass.—^Jones v. Richardson, 10 Mete. 
481. 

Hortgage secnring purchase price; 
partial delivery 

(1) Such a mortgage, is void 
against subsequent purchasers and 
attaching creditors, even though giv- 
en to secure the purchase price of 
the articles mortgaged, if a part only 
of the goods has been delivered to 
the mortgagor. 

Mass.—^Pettis v, Kellogg, 7 Cush. 
456. 

N. Y.—Brunswick-Balke-Collender Co. 
v. Stevenson, 4 N.Y.S. 123. 

(2) The later delivery of the 
goods does not validate the mortgage 
any more than in the ordinary case 


of after-acquired property.—Bruns- 
wick-Balke-Collender Co. v. Steven¬ 
son, supra 

Frovision in lease of hotel site 
that all furniture of hotel should 
be surrendered to lessor on termina- 
tion of lease by default is invalid 
as mortgage on hotel’s furniture as 
against general and exeeution credi¬ 
tors, since all of hoters furniture 
was after-acquired property.—Rock¬ 
well V. 'New York United Hotels, C. 
C.A.N.Y., 79 F.2d 81, certiorari denied 
Donahue v. Rockwell, 56 S.Ct. 309, 
296 U.S. 650, 80 L.Ed. 462, applying 
New York law. 

So whether mortgagor was partner 
or sole owner 

Mass.—J. P. Manning Co. v. Kemp- 
painen, 173 N.E. 532, 273 Mass. 
298. 

50. Minn.—^Ludium v. Rothschlld, 43 
N.W. 137, 41 Minn. 218. 

“This doctrine [that one could not 
at common law mortgage property 
which was not in existence, or which 
he did not own] was perhaps well 
enough for our English ancestors in 
the early days of that hation, but as 
trade grew apace it was found to 
hamper commercial transactions, and 
the courts, ever equal to the emer- 
gency, began to ftnd means to relax 
its rigor. This was accomplished by 
inventing the doctrine of ‘potential 
existence’ . . . and of ‘interven- 
ing act.’ ”—^Barron v. San Angelo 
Nat. Bank, Tex.Civ.App., 138 S.W. 
142, 144. 

51. U.S.—^Title Guaranty, etc., Co. 
V. Witmire, Mich., 195 P. 41, 115 
C.C.A. 43, applying Minnesota law. 

Minn.—Hogan v. Atlantic EI. Co., 69 
N.W. 1, 66 Minn. 344—Ludium v. 
Rothschild, 43 N.W. 137, 139, 41 
Minn. 218. 

Rule in equity see infra § 26 e. 
“Frevailing doctrine” 

This rule “was announced in this 
country . . . by Judge Story in 
Mitchell V. Winslow, 2 Story 630, 
and has long been the doctrine of the 
federal courts, notably in the admin- 
istration and distribution of estates 
in bankruptcy. It is becoming, if it 
is not already, the prevailing doc¬ 
trine in the state courts.”—^Ludium 
V. Rothschild, supra. 
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52. U.S.—■'Howell v. War Pinance Cor¬ 
poration, C.C.A.Ariz., 71 P.2d 237— 
Petition of Post, C.C.A.Mass., 17 P. 
2d 555, reversing, D.C., In re Rob- 
ert Jenkins Corporation, 11 p.2d 
979, certiorari denied Levy v. Post, 
48 S.Ct. 20, 275 U.S. 527, 72 L.Ed. 
407, applying Massachusetts law. 
lowa.—^Equitable Life Ins. , Co. of 
lowa V. Brown, 262 N.W. 124, 220 
lowa 585—Farmers’ Trust & Sav- 
ings Bank of Laurens v. Miller, 
214 N.W. 546, 203 lowa 1380~Na- 
tional Bank of Milton v. 0'Brien, 
195 N.W. 611, 196 lowa 865-~Live 
Stock Nat. Bank of Sioux City v. 
Julius, 174 N.W. 489. 187 lowa 748. 
S.C.—Clowney v. Rivers, 123 S.E. 
759, 129 S.C. 58. 

Tenn.—Judge v. Jones, 42 S.W. 4, 99 
Tenn. 20. 

Commencement of lien on after-ac¬ 
quired property see infra § 290. 
Necessity of expressing intention to 
cover after-acquired property see 
infra § 60. 

“Federal courts repeatedly have 
held that, if the intention to do so 
is clearly expressed, a chattel mort¬ 
gage may include after-acquired 
property.”—Howell v. War Pinance 
Corporation, C.C.A.kriz., 71 P.2d 237, 
245. 

5®. Idaho.—^Dover Lumber. Co. v. 

Case, 170 P. 108, 31 Idaho 276. 

N.D.—Hellstrom v. First Guaranty 
Bank, 209 N.W. 379, 54 N.D. 322. 
Or.—^Keeney v. Hurlburt, 172 P. 490, 
88 Or. 688, L.R.A.1918E 652, Ann. 
Cas.l918E 737, modided on other 
grounds 173 P. 158, 88 Or. 688, L. 
R.A.1918E 652, Ann.Cas.l918E 737. 
11 C.J. P 435 note 22. 

Citing Corpus Juris in connection 
with effect of a contract to give a 
mortgage on a crop to be sown.— 
Danville State Bank v. May, 271 P. 
302, 304, 126 Kan. 714—Beall v. 

Spear, 189 P. 938, 106 Kan. 690. 
Mortgagor’s receiver 
Where a receiver has been appoint- 
ed for the mortgagor company, it 
has been held that he. stands in no 
better position than the mortgagor, 
and hence as against him the mort- 
gagee’s title to the after-acquired 
property is good.—^Perkins v. Batter- 
son, 21 N.Y.S. 815, 66 Hun 583. 
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under the mortgagor voluntarily,54 or with notice 
or knowledge.55 Such a mortgage has been held 
valid where the mortgage provides therefor,56 or 
contains “appropriate language/'^? or the property 
is after-acquired in the usual and ordinary course 
of business,5S or if, at the time the mortgage was 
executed, the acquisition of the property by the 
grantor was anticipated and the parties intended 
that it be subject to the mortgage,59 or if definite 
property mortgaged, although not yet in existence, 
is in the contemplation of the parties,5 9 and even 
though the mortgagor retains possession.5i 

Acquisition of title and giving of mortgage simul- 
taneous. Where a mortgage is given simultaneous- 
ly with the mortgagor’s acquisition of the proper¬ 
ty, or in contemplation of the immediate acquisi¬ 
tion of the property, it cannot be said to be a mort¬ 
gage of after-acquired property,®^ as, for example, 
where a purchase-money mortgage is given simul- 


§ 26 

taneously with the taking of title and is a part of 
the same transaction.53 

b. Doctrine of Potential Existence or Interest 

Under the doctrine of potentia! existence or interest, 
things may be mortgaged which, although lacking Iden- 
tity or separate entity, are the natura! product, growth, 
or increase of property which has at the time a corporea! 
existence, and In which the mortgagor has a present in¬ 
terest. Things havlng nelther actua! nor potential ex¬ 
istence cannot be mortgaged. 

Although the unqualified statement has been made 
that property not in being cannot be mortgaged,^^ 
it is more commonly held that things which are the 
natural product, growth, or increase of property 
which has at the time of the making of the mort¬ 
gage a corporeal existence, and in which the mort¬ 
gagor has a present interest, may be the subject of 
a valid mortgage, the mortgagor being regarded as 
having a potential interest in such things, and they 
as having a potential existence.55 Where the thing 
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The mortgagor’s trustee in bank- 
ruptcy is not a party within the 
meaning of this rule.—In re Hurley, 
D.C.Mass., 185 F. 851. 

As common-law pawn 

If a mortgage of after-acquired 
chattels is not authorized by statute 
'it is valid as a contract for a com- 
mon-law pawn, and good between the 
parties, and the debtor is estopped 
from denying the creditores rights to 
apply such property according to the 
agreement.—Commonwealth Trust 
Co. V. Salem Light, etc., Co., 89 A. 
452, 77 N.H. 146. 

54. Ky.—Cheatham v. Tennell, 186 
S.W. 128, 170 Ky. 429. 

Minn.—Ludium v. Rothschild, 43 N. 
W. 137, 41 Minn. 218. 

55. Idaho.—^Dover Lumber Co. v. 
Case, 170 P. 108, 31 Idaho 276. 

N.D.—Hellstrom v. First Guaranty 
Bank, 209 N.W. 379, 54 N.D. 322. 

11 C.J. p 435 note 24. 

But it has been held that a sale 
of personal property will confer title 
good as against a mortgage purport- 
ing to cover the same, but executed 
before the mortgagor had title there- 
to, even though the purchaser had 
knowledge of the existence of the 
mortgage at the time of making the 
purchase.—Netzorg v. National Sup- 
ply Co., 28 Ohio Cir.Ct. 112. I 

Garnishee creditor of mortgagor 
with full notice of the mortgage is 
postponed to the mortgagee.—^Fuller 
V. Rhodes, 43 N.W. 1085, 78 Mich. 
36. 

Agreement for mortgage 
A stipulation in a mortgage of a 
farm, that the mortgagee should 
have a lien on ali wood cut, and 
should have delivered to him such 
mortgages as should be necessary to 
protect his lien, while not in itself 


constituting a mortgage, was a valid 
agreement for a mortgage which 
might be enforced against the mort¬ 
gagor and all persons claiming 
through him with notice of the lien, 
including an execution creditor of 
the mortgagor.—^Wood v. Lester, 29 
Barb., -N.Y., 145. 

56. 111.—Southern Surety Co. v. 
People’s State Bank of Astoria, 163 
N.E. 659, 332 111. 362, reversing 243 
111, App. 195. 

57. Tex.—^Monroe v. Hali, Civ.App., 
290 S.W. 289, 292. 

58. Mich.—Fidelity Corporation of 
Michigan v. Post, 263- N.W. 775, 
273 Mich. 697. 

58. Tex.—Senterfitt v. "Bradlcy, Civ. 
App., 60 S.W.2d 815, 816. 

60. Tex.—Bowyer v, Beardon, 291 
S.W. 219, 116 Tex. 337. 

Rule applied to unplanted crops see 
supra § 24. 

61. U.S,—Petition of Post, C.C,A. 
Mass., 17 F.2d 555, 556, reversing, 
D.C., In re Robert Jenkins Corpo¬ 
ration, 11 F.2d 979, certiorari de- 
nied Levy v. Post, 48 S.Ct. 20, 275 

U. S. 527, 72 L.Ed. 407, applying 
Massachusetts law. 

62. Okl,-.-Chattanooga State Bank 

V. Lawton Citizens* State Bank, 
134 P. 954, 39 Okl. 255. 

11 C.J. p 429 note 48. 

63. Mich.—Greenaway v. Fuller, 11 
N.W. 384, 47 Mich. 657. 

64. U.S.—In re Imperial Textile 
Co., D.C.N.T., 255 P. 199. 

Tex.—Richardson v. Washington, 31 
S.W. 614, 88 Tex. 339. 

Wis.—^Kohler Improvement Co. v. 
Preder, 259 N.W. 833, 217 Wis. 641. 

65. Ala.—^Vinson Bros. v. Finlay, 90 
So. 310, 206 Ala. 478. 
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111.—^American Trust & Savings Bank 
V. Gladu, 258 Ill.App. 156. 
lowa.—Lee County Savings Bank v. 
Snodgrass Bros., 166 N.W. 680, 182 
lowa 1387. 

Mass.—^West Springfleld Trust Co. v. 
Hinckley, 154 N.E. 580, 258 Mass. 
157. 

11 C.J. p 437 notes 84, 35. 

Mortgage of increase of animals see 
infra § 30. 

Ownership of land on which crop is 
to be raised see supra § 24. 

“Principle underlying the cases 
which hold that a potential existence 
is sufficient is that the right to the 
property when it comes into actual 
existence is a present vested right.’* 
—^American Trust & Savings Bank 
V. Gladu, 258 Ill.App. 156, 159. 

'^Potential possession’’ 

“The general rule is, that a per- 
son cannot grant or mortgage prop¬ 
erty of which he is not possessed 
and to which he has no title. But 
this rule has been so extended as to 
give a person a right to mortgage 
property bf which he has the po¬ 
tential possessio n like the wool- 
growing on sheep which he owns at 
the time of the grant, or the crops 
to be raised on the mortgagor’s 
land.”—^West Springfleld Trust Co. v. 
Hinckley, 154 N.E. 580, 582, 258 Mass. 
157. 

“Prospective existence” 

“The general rule is that in the 
absence of statutory provisions to 
the contrary any personal'■property 
. . . which has an actual or pros¬ 
pective existence maybe mortgaged.” 
—Equitable Life Ins. Co. of lowa v. 
Brown, 262 N.W. 124, 127, 220 lowa 
585. 

At law as well as in eqnity 

(1) “There has been a tendency 
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to be mortgaged meets these requirements, it is not 
necessary that it have identity or separate entity.®^ 
Things which have neither an actual nor a potential 
existence are not the subject of mortgage.^'^ 

The doctrine of potential existence or interest 
has been said to be an exception to the rule that 
a mortgage of property to be acquired is void as 
against subsequent purchasers and attaching credi- 
torSj^S and to have been invented by the courts to 
evade the common-law rule that a mortgage could 
operate only on property then actually in existence 
and owned by the mortgagor,®^ although some au- 
thorities include in their statement of the common- 
law rule the doctrine of potential interest as applied 
to property in existence and in which the mortga- 
gor has a potential interest.'^® 

Future accounts, A mortgage of future accounts 


has been held valid but other authority is to the 
contrary, on the ground that property not in being 
cannot be mortgaged.'^2 

Future earnings, Mortgages of future earnings 
have been recognized as valid,but, by some au- 
thorities, only where the earnings are referable to 
an existing contract.'^^ 

c. Mortgage as Executory Agreement to Mort¬ 
gage 

A mortgage of property to be acquired has been con- 
strued as an executory agreement for a mortgage, au- 
thorizing the contractee to take possession of the proper¬ 
ty when acquired by the contractor, provided he does so 
before third persons acquire rights. 

In some cases it is held that a mortgage of prop¬ 
erty to be acquired in the future will be construed as 
an executory agreement for a mortgage,which 


in all States recognizing a chattel 
mortgage as a mere lien, to extend 
the law of mortgages so as to rec- 
ognize as valid, for all purposes, 
both in law and equity, mortgages 
which formerly were upheld in 
equity only. And the courts of many 
States recognize the validity at law 
of a mortgage given upon property 
not then owned by the mortgagor, 
but which is in existence, and also 
recognize mortgages upon property 
not in existence where the mortga¬ 
gor is the owner of the source from 
which this property must come.**— 
Iverson v. Soo BL Co., 119 N.W, 1006, 
22 S.D. 638, 643. 

(2) Although it has been contend- 
ed that this rule is applicable only in 
equity, **many authorities tend to 
the conclusion that this resuit occurs 
at law, and not merely in equity.”— 
Parsons v, American Agr. Chemical 
Co., 182 N.B. 863, 864, 280 Mass. 424. 

mere belief, hope, or ezpectation 
on the part of the mortgagor that 
he will in the future acquire an in¬ 
terest in the property to be mort- 
gaged is not sufficient to bring the 
property within the scope of this 
rule. 

Ala.—^Vinson Bros. v. Finlay, 90 So. 
310, 206 Ala. 478. 

111.—^American Trust & Savings 

Bank v. Oladu, 258 Ill.App. 156. 

11 C.J. p 437 note 35 [a]. 

Interest in ancestor’s estate 
Agreement purporting to assign 
Interest in estate of living ancestor 
for purpose of securing debt consti- 
tutes mortgage.—Kaylor v. Kaylor, 
45 P.2d 743, 172 Okl. 535. 

06. Ala.—Vinson Bros. v. Finlay, 90 
So. 310, 206 Ala. 478. 

111.—^American Trust & Savings 
Bank v. Gladu, 258 Ill.App. 156. 

11 C.J. P 437 note 35. 

67. 111.—^American Trust & Savings 
Bank v. Gladu, 258 Ill.App. 156. 


Miss.—Butler Mercantile Co. v. 
Cruise, 166 So. 325, 326, 175 Miss. 
200 . 

11 C.J. p 437 note 36. 

”A mortgage on a thing that has 
neither actual nor potential existence 
is void; it is nothing.”—Butler Mer¬ 
cantile Co. V. Cruise, supra. 

68. N.M.—Morrison & Pardue v. 
Roberts-Dearborne Hardware Co., 
14 P.2d 738. 

69. Minn.—^Ludium v. Rothschild, 

• 43 N.W. 137, 41 Minn. 218. 

Tex.—Barron v. San Angelo Nat. 
Bank, Civ.App., 138 S.W. 142. 

70. 111.—^American Trust & Savings 
Bank v. Gladu, 258 Ill.App. 156. 

Mont.—Hackney v. Birely, 215 P. 
642, 67 Mont. 155. 

Okl.—Mitchell v. Guaranty State 
Bank of Okmulgee, 172 P. 47, 68 
Okl. 110. 

Wash.—Straus v. Wilsonian Inv. Co., 
31 P.2d 516, 177 Wash. 167. 

It requires no citation of authori¬ 
ties to support statement that, at 
common law, a mortgage can operate 
only on property in existence at time 
mortgage is given, and then only if 
such property actually belongs to 
mortgagor, or potentially belongs to 
him as an incident of, or accession 
to, other property then in existence 
and belonging to him. 

111.—^American Trust & Savings Bank 
I V. Gladu, supra. 

Mont.—Hackney v, Birely, 215 P. 
642, 67 Mont. 155. 

Okl.—Mitchell v. Guaranty State 
Bank of Okmulgee, 172 P. 47, 68 
Okl.^ 110. 

Wash.—Straus v. Wilsonian Inv. Co., 
31 P.2d 516, 177 Wash. 167. 

71. N.J.—Gerard Trust Co. v. 
Standard Gas Co., 115 A. 910, 93 N. 
J.Eq. 307—Commercial Trust Co. v. 
L. Wertheim Coal & Coke Co., 102 
A, 448, 451, 88 N.J.Eq. 143. 

11 C.J. p 438 note 38. 
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Mortgages of choses in action gener- 
ally see infra § 31. 

Suhstituted chattels and book ac- 
counts 

(1) A mortgage of ”all after-ac- 
quired chattels and book accounts 
that should be substituted in the 
regular course of business for those 
existing at the date of the mort¬ 
gage” was held a valid lien on such 
chattels and accounts as against 
creditors.—Commercial Trust Co. v. 
L. Wertheim Coal & Coke Co., supra. 

(2) Mortgage of substituted stock 
and equipment see infra § 26 g. 

72. U.S.—^In re Imperial Textile Co., 
D.C.N.T., 255 P. 199, reversing, D. 
C., 239 F. 775. 

11 C.J. p 438 note 37. 

73. lowa.—^Equitable Life Ins. Co. 
of lowa V. Brown, 262 N.W. 124, 
127, 220 lowa 585. 

11 C.J. p 438 note 39. 

Mortgages of future earnings under 
statutes see infra § 26 f. 

*‘A valid chattel mortgage may be 
given . . . for claim upon money 
not earned.’*—^Equitable Life Ins. Co. 
of lowa V. Brown, supra. 

74. Ala.—^Purcell v. Mather, 35 Ala. 
570, 76 Am.D. 307. 

Minn.—^Dyer v. Schneider, 118 N.W. 
1011, 106 Minn. 271, 130 Am.S.R. 

615, 20 L.R.A.,N.S., 505. 

But, without reference to the ex¬ 
istence of a coutract, it was held 
that "the proflts arising out of the 
use of a personal chattel, may be 
made the subject of a mortgage.**— 
Stewart v. Fry, 3 Ala. 573, 577. 

75. Ala.—Burns v. Campbell, 71 Ala. 
271, 288—First Nat. Bank v. T. J. 
Perry & Son, 140 So. 614, 25 Ala. 
App. 6, certiorari dismissed 140 So. 

616, 224 Ala. 13, first case, and 
certiorari denied 140 So. 616, 224 
Ala. 420, second case. 

•Mass.—^West Springfleld Trust Co. v. 
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authorizes the contractee to take possession o'f the 
property as soon as it is acquired by the contractor, 
provided he dces so before third persons acquire 
rights.*^® The adoption of this doctrine has been 
said to be one of the methods by which the com- 
mon-law rule that a mortgage could operate only 
on property actually in existence at the time of 
giving it, and then belonging to the mortgagor, was 
evaded or modified.'^'^ 

d. Ratification or New Act after Acqtiisition of 
Property 

A mortgage of future property may become effective 
when a new act Intervenes after the mortgagor acquires 
the property, as where he surrenders possession to the 
mortgagee; and it has been held sufficient that the mort- 
gagee takes possession under a provislon in the mort¬ 
gage empowering him to do so. It has also been held, 
wlthout reference to the provislons of the mortgage, that 
the mortgagee's taking possession, or starting an equity 


§ 26 

proceeding to subject the property to the mortgage, will 
make it effective. 

The doctrine of “intervening act’^ is said to have 
been invented by the courts as one of the means for 
relaxing the vigor of the common-law rule that one 
could not mortgage property which was not in exist¬ 
ence or which he did not own.'^^ Thus, a mortgage 
of future property may become effective on the in- 
tervention of some new act, after the mortgagor has 
acquired the property,such as an act by him in 
furtherance of the original grant, showing an in- 
tention to have the property pass thereby,^^ as, for 
example, where he surrenders possession of the 
after-acquired property to the mortgagee and 
the general rule is that an actual transfer of posses¬ 
sion to the mortgagee, either by voluntary delivery 
by the mortgagor or by the exercise of a power to 
take possession contained in the mortgage, consti- 
tutes an effectuation of the mortgage.^^ It has fur- 
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Hinckley, 154 N.E. 680, 258 Mass. 
157. 

11 C.J. P 438 note 42. 

“A mortgage of subsequently ac¬ 
quired property . . . which is 

not the product, increase or accre- 
tion of something already owned by 
the mortgagor, amounts to nothing 
more than a mere agreement to give 
a further mortgage.”—Burns v. 
Campbell, supra—First Nat. Bank v. 
T. J. Perry & Son, supra. 

betweexL the parties to the 
chattel mortgage, the mortgage oper- 
ated as a contract to give a lien on 
the property to be acquired.”—Bur- 
ton V. Klein, 239 N.Y.S. 103, 106, 135 
Misc. 571—11 C.J. p 435 note 22 [c] 
( 1 ). 

76. Mass.—^West Springfteld Trust 
Co. V. Hinckley, 154 N.E. 580, 258 
Mass. 157. 

11 C.J. p 438 note 42. 

EfCect of mortgagee’s taking posses¬ 
sion see infra §§ 212-213.. 

77. Minn.—Ludium v. Rothschild, 43 
N.W. 137, 41 Minn. 218. 

78. Tex.—Barron v. San Angelo Nat. 
Bank, Civ.App., 138 S.W. 142, 144. 

79. Neb.—Nelson v. State, 238 N.W. 
110, 112, 121 Neb. 658—State Bank 
of Gering v. Grover. 193 N.W. 765, 
110 Neb. 421. 

As applied to mortgage of unplanted 
crop see infra § 32 a (2). 

“A chattel mortgage . . . upon I 
property not in esse is ineffectual to 
create a lien, either legal or equita¬ 
bis, in favor of mortgagee, until the 
intervention of some new act."—^Nel- 
son V. State, supra—State Bank of 
Gering v. Grover, supra. 

A,s against creditors 
It is, of course, settled that the 
New York rule is that a mortgage of 
..after-acquired. persona! j)roperty is 


ineffective as against creditors of the 
mortgagor, and in order to make it 
an effective lien as against creditors 
some further act is necessary.—Cun- 
ningham v. Sizer Steel Corporation, 
D.C.N.Y., 1 F.2d 337, applying New 
York law—Westinghouse Electric & 
Mfg. Co. V. Brooklyn Rapid Transit 
Co., D.C.N.Y., 291 F. 863, applying 
New York law—^Pintsch Compressing 
Co. V. Buffalo Gas Co., C.C.A.N.Y., 
280 F. 830, applying New York law. 

80. U.S.—Howell v. War Finance 
Corporation, C.C.A.Ariz., 71 F.2d 
237, 246, citing Corpus Juris. 

11 C.J. p 438 note 43. 

81. N.Y.—^Zartman v. Waterloo 
First Nat. Bank, 82 N.E. 127, 189 
N.Y. 267, 12 L.R.A.,N.S., 1083. 

11 C.J. p 438 note 44. 

Actual change of possession must 
take place, so that where the mort¬ 
gagor delivers the goods to the mort¬ 
gagee who immediately returns 
them, the mortgagor continuing to 
retain possession and control, no 
title will have passed as against at- 
taching creditors.—Grifilth v. Doug- 
lass, 73 Me. 532, 40 Am.R. 395. 

Effect of mortgage provisiou author- 
izing taking of possession 
(1) By a development of this doc¬ 
trine, ■ it is held that a provision in 
a mortgage authorizing the mortga- I 
gee to take possession of the mort- 
gaged property is a continuing agree¬ 
ment, and that the taking of pos¬ 
session of after-acquired property, 
by virtue of the previous consent of 
the mortgagor given in the mort¬ 
gage, is equivalent to a delivery of 
possession by the mortgagor, and the 
mortgagee’s lien is thereby made 
good without any new act .or .consent 
on the part of the mortgagor.—Bur- 
rill V. Whitcomb, 61 A. 678, 100 Me. 
286, 109 ^Am.S.R. 498, 1 L.R,A.,N.S., 


451, distinguishing Griffith v. Doug- 
lass, 73 Me. 632, 40 Am.R. 395, on 
the ground that, in that case, the 
mortgagee’s possession was only in- 
stantaneous, and was immediately 
resumed by the mortgagor, and dis- 
approving Head v. Goodwin, 37 Me. 
181—11 C.J. p 438 note 45. 

(2) “A stipulation in the mortgage 
authorizing the mortgagee to take 
possession at any time, is not a mere 
license revocable at the pleasure of 
the mortgagor, but a valid and bind- 
ing contract which continues in force 
until performed."—Burrill v. Whit¬ 
comb, 61 A. 678, 681, 100 Me. 286, 109 
Am.S.R. 498, 1 L.R.A.,N.S., 451—11 C. 
J. p 438 note 45 [a]. 

(3) It has been held, however, 
that the license granted by the mort¬ 
gagor to the mortgagee to take pos¬ 
session of the property is revocable. 
—Chynoweth v. Tenney, 10 Wis. 397 
—11 C.J.-P 440 note 49. 

(4) Under other authority, where 
the power is coupled with an inter- 
est, as, for example, where it covers 
existing property, the license is ir- 
revocahle.—^McCaffrey v. Woodlin, 65 
N.Y. 459, 22 Am.R. 644. 

82. 111.—Southern Surety Co. v. 
People’s State Bank of Astoria, 163 
N.E. 659, 332 111. 362, reversing 243 
111. App. 195. 

Or.—^Kenney v. Hurlburt, 172 P. 490, 
88 Or. 688, Ann.Cas.l918E 737, 
modified on other grounds 173 P. 
158, 88 Or. 688, L.R.A.1918B 652, 
Ann.Cas.l918E 737. 

11 C,J. p 439 note 46. 

On breacb of condition 
M6rtgagee’s possession of property 
on breach of . condition validates 
mortgage as to after-acquired prop¬ 
erty, if mortgage so provides.— 
Southern Surety Co. v. People's State 
Bank.,of .Astoria, 163 N.E. 659, 332 
111. 362, reversing 243 Ill.App. 195. 
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ther, been held, without reference to the provisions 
of the mortgage, that the mortgage will become ef¬ 
fective on the mortgagee’s taking possession of the 
property,^^ or on his commencing a proceeding in 
equity to subject the specific property to the lien 
and to enforce the lien,^^ and that a mortgagee who 
takes possession before the rights of third persons 
intervene,S5 or before a petition in bankruptcy is 
filed,^® has valid title to the property. 

It follows that the mortgagee’s failure to take 
possession of the after-acquired property before the 
rights of an innocent third party attach renders a 
provision covering such property void as against 
such a party and where the mortgagor receives 
a discharge in bankruptcy, or makes an assignment 
for the benefit of his creditors, before possession is 
taken by the mortgagee, the opportunity for com- 
pleting the lien is gone.^^ 


e. Rnle in Equity 

In equity, while there is some authority to the con- 
trary, a mortgage of future property is commonly held 
to be valid, or to create a lien which equity will enforce, 
except as against purchasers for value wlthout notice, or 
except where creditors' rights intervene, no further act 
being necessary In most jurisdictions. The mortgage op- 
erates as a contract to grant a lien, on the acquisition, 
or the Corning into existence, of the property, which 
contract will, in most jurisdictions, be enforced as a lien 
on the property. 

While a contrary rule prevails in some jurisdic¬ 
tions,^9 according to the weight of authority a 
mortgage of property not yet acquired, or not yet 
existing, at the time of the execution of the mort¬ 
gage, even where it would be held invalid in law, 
is valid in equity, or creates a lien which equity will 
enforce,^ ^ when an intention that the mortgage shall 
cover such property clearly appears from the face 
of the instrument,^^ at least as between the parties 
or against the mortgagor,^^ and against ali persons 


83 . Neb.—State Bank of Gering v. 
Grover, 193 N.W. 765, 110 Neb. 421. 

N.T.—Medina Gas, etc., Co. v. Buf- 
falo Lioan, etc., Co., 104 N.Y.S. 625, 
119 App.Div. 245, affirmed 85 N.E. 
801, 193 N.T. 92. 

As applied to mortgage of substitu- 
tions for, or additions to, stock or 
equipment on hand see infra § 

26 g. 

Defects cured by mortgagee’s taking 
possession generally see infra §§ 
212-213. 

84. N.Y.—Medina Gas, etc., Co. v. 
Buffalo Loan, etc., Co., supra. 

85^ U.S.—Petition of Post, C.C.A. 
Mass., 17 F.2d 655, reversing, D.C., 
In re Robert Jenkins Corporation, 
11 F.2d 979, and certiorari denied 
Levy V. Post, 48 S.Ct. 20, 275 U.S. 
527, 72 L.Bd. 407. 

86. U.S.—^Petition of Post, supra, 

87. Mo.—Steckel v. Swift & Co., 
App., 66 S.W.2d 806. 

Actaal notice or knowledge 
Packing company, purchasing cat- 
tle on open market in good faith, 
without actual notice or knowledge 
of chattel mortgage covering after- 
acquired property after execution of 
which mortgagor acquired cattle, is 
not liable for conversion to mortga¬ 
gee, who never took possession 
thereof.—Steckel v. Swift & Co., su¬ 
pra. 

88. Hawaii.—Phillips v. McChesney, 
8 Hawaii 289. 

11 C.J. p 440 note 48. 

89 . Wis.—Case v. Fish, 15 N.W. 808, 
68 Wis. 56. 

11 C.J. p 440 note 51. 

90 . U.S.—Howell V. War Finance 
Corporation, C.C.A.Ariz., 71 F.2d 
237. 

Ark.—Jordan v. Wilkerson & CarrolI 
Cotton Co., 238 S.W. 780, 152 Ark. 
533. 


Miss.—Prentiss Mercantile Co. v. 

Thurman, 161 So. 746, 173 Miss. 6. 
Mo.—Clayton v. Gentle, App., 14 S.W. 
2d 672—Langford v. Fanning, App., 
7 S.W.2d 726, 728, citing Corpus 
Juris. 

N.M.—Morrison & Pardue v. Rob- 
erts-Dearborne Hardware Co.', 14 
P.2d 738, 740, 36 N.M. 332. quot- 
ing Corpus Juris. 

Tex.—^Watson v. D. A. Paddleford & 
Son, Civ.App., 220 S.W. 779, certi- 
fied questions answered 221 S.W. 
669, 110 Tex. 525. 

Wash.—Straus v. Wilsonian Inv. Co., 
31 P.2d 516, 177 Wash. 167. 

W.Va.—Benson v. Wood Motor Parts 
Corporation, 174 S.E. 895, 115 W. 
Va. 200. 

11 C.J. p 440 note 52. 

Equitable principies applied to mort- 
gages of unplanted crops see in¬ 
fra § 32 a <2). 

Necessity and sufliciency of descrip- 
tion of after-acquired property see 
infra § 60. 

‘Tt is settled that an ‘after-ac¬ 
quired' property clause in a mort¬ 
gage or deed of trust is valid and 
enforceable in equity.”—^Prentiss 
Mercantile Co. v. Thurman, 161 So. 
746, 173 Miss. 6. 

Iu absence of fraud 
Ind.—Irwin’s Bank v. Fletcher Sav- 
ings & Trust Co., 145 N.E. 869, 195 
Ind. 669, modified on bther grounds 
146 N.E. 909, 195 Ind. 669. 
“Equitable lien“ 

One taking mortgage on property 
not in esse acquires “equitable lien” 
when property comes into existence, 
enforceable against mortgagor and 
persons with notice.—Langford v. 
Fanning, Mo.App., 7 S.W.2d 726, 728. 
Euforcemeut ouly by foreclosure 
“An after-acquired title of a mort¬ 
gagor creates an equitable lien or 
charge upon the property in favor of 

630 


his mortgagee, and such a lien can- 
not be enforced by replevin in a 
court of law, but must be enforced 
by foreclosure proceedings in a court 
of equity.”—Jordan v. Wilkerson & 
CarrolI Cotton Co., 238 S.W. 780, 781, 
152 Ark. 533. 

So as to mortgages iu form of deed 
of trust 

Tenn.—Galloway v. Blue Springs 
Min. Co., Ch.A., 37 S.W. 1016. 
Va.—Braxton v. Bell, 23 S.E, 289, 92 
Va. 229. 

W.Va.—Triumph Electric Co. v. Em- 
pire Furniture Co., 73 S.E. 325, 70 
W.Va. 164. 

11 C.J. p 440 note 52 [b]. 

Iieadiug case 

U.S.—Mitchell v. Winslow, C.C.Me., 
17 F.Cas.No.9,673, 2 Story 630, 644. 

XTuder codes 

(1) As to whether the equitable 
rule 'wiirbe applied in actions under 
a code by which remedies at law and 
in equity are blended and adminis- 
tered in the same courts and often 
in the same proceedings is a question 
on which the courts are not agreed. 
—^Prancisco v. Ryan, 43 N.E. 1045, 
54 Ohio St. 307, 56 Am.S.R. 711. 

(2) There are decisions which in¬ 
dicate that in such jurisdictions the 
equitable rule is to be applied in all 
cases. 

Mo.—Swinney v. Gouty, 83 Mo.App. 
549—Thompson v. Foerstel, 10 Mo. 
App. 290. 

Tex.—Richardson v. Washington, 31 
S.W. 614, 88 Tex. 339. 

91. Idaho.—^Hudson v. Kootenai Pox 
Farms Co., 272 P. 704, 47 Idaho 58 
—^Dover Lumber Co. v. Case, 170 
p. 108, 31 Idaho 276. • 

92 . Ariz.—^Valley Chevrolet Co. v. O. 
S. Stapley Co.. 72 P.2d 945. 

N.M.—Morrison & Pardue v. Roberts- 
Dearborne Hardware Co., 14 P.2d 
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asserting a claim under him,93 but not as against 
purchasers for value without notice,®^ or where the 
rights of creditors intervene.^5 It is not essential 
to validity in equity that an additional mortgage 
be executed or that the mortgagee take possession 
of the property after it is acquired by the mortga- 
gor,9® although in at least one jurisdiction the 
mortgage is ineffectual to create a lien in favor of 


the mortgagee until the intervention of some new 
act^*^ 

The mortgage operates as a present contract to 
grant a lien as soon as the mortgagor acquires the 
property, or it comes into existence, which contract, 
in most jurisdictions, is enforced in equity as a lien 
on the property,9 S attaching, as will appear in § 


738, 740, 36 N.M. 332, Quoting Cor¬ 
pus Juris. 

Tex.—^Richardson v. Washington, 31 
S.W. 614, 88 Tex. 339—Williams v. 
King, Civ.App., 206 S.W. 106. 

11 C.J. p 440 note 52. 

Diotum Miller v. Sooy, 242 P. 140, 
141, 120 Kan. 81, citing Corpus Juris. 

93. N.M.—Morrison & Pardue v. 
Roberts-Dearborne Hardware Co., 
14 P.2d 738. 740, 36 N.M. 332, quot- 
ing Corpus Juris. 

Tex.—Richardson v. Washington, 31 
S.W. 614, 88 Tex. 339—Williams v. 
King, Civ.App., 206 S.W. 106. 

11 C.J. p 440 note 52. 

94. U.S.—^In re Alabama Braid Cor¬ 
poration, D.C.Ala., 13 P.Supp. 336, 
applying Alabama law. 

Idaho.—Hudson v. Kootenai Fox 
Farms Co., 272 P. 704, 47 Idaho 58 
—Dover Lumber Co. v. Case, 170 
P. 108, 31 Idaho 276. 

11 C.J. P 440 note 52 [d]. 

AS agaiust purchasers with notice 
‘Tn Titusville Iron Co. v. City of 
New York et al., 100 N.E. 806, 207 N. 
Y. 203, the Court of Appeals of this 
state [New York] expressly held 
that mortgages or contracts pledging 
subsequently acquired property, 
though void at law, will neverthe- 
less be enforced in equity as between 
mortgagor and mortgagee as agree- 
ments to give liens, and also as 
against purchasers with notice.” 
U.S.—In re P. J. Sullivan Co., D.C. 
N.Y., 247 P. 139, 148, affirmed 254 
P. 660, 166 C.C.A. 158, applying 
New York law. 

N.Y.—Diana Paper Co. v. Wheeler- 
Green Electric Co., 240 N.Y.S. 108, 
109, 228 App.Div. 577. 

95. U.S.—Westinghouse Electric & 
Mfg. Co. V. Brooklyn Rapid Trans¬ 
it Co„ D.C.N.Y., 291 F. 863, -apply¬ 
ing New York law—In re P. J. Sul¬ 
livan Co., D.C.N.Y., 247 P. 139, 
affirmed 254 P. 660, 166 C.C.A. 158, 
applying New York law. 

N.Y.—Titusville Iron Co. v. City of 
New York, 100 N.E. 806, 207 N.Y. 
203—Diana Paper Co. v. Wheeler- 
Green Electric Co.. 240 N.Y.S. 108; 
228 App.Div. 577. 

11 C.J. p 441 note 65. 

Citing Corpus Juris, with reference 
-to effect of a contract to give a 
mortgage on a wheat crop to be 
sown.—^Danville State Bank v. May, 
.^71 P. 302, 304, 126 Kan. 714. 


Who are creditors 

(1) “ ‘Creditors’ means ‘attaching or 
execution creditors*, and not general 
creditors.’* — Diana Paper Co. v. 
Wheeler-Green Electric Co., 240 N.Y. 
S. 108, 110, 228 App.Div. 577. 

(2) But *‘it was directly held, in 
. . . [Zartman v. Waterloo First 
National Bank, S2 N.E. 127, 189 N. 
Y. 267, 12 L.R.A.,N.S., 1083], that 
creditors whose claims accrued be- 
fore possession was taken under 
such a mortgage may reach the 
property thus taken, notwithstanding 
that judgment in an action at law 
to perfect the right to assail the 
transfer was not obtained until aft- 
erward.**—Burmeister v. Koster, 107 
N.Y.S. 636, 637, 56 Misc. 373. 

(3') A “trustee in bankruptcy of 
the mortgagor, has the same rights 
as a creditor armed with an attach- 
ment or execution.”—Zartman v. Wa¬ 
terloo First Nat. Bank, 82 N.E. 127, 
129, 189 N.Y. 267, 12 L.R.A.,N.S.. 
1083, affirming 96 N.Y.S. 633, 109 
App.Div. 406. 

«Third parties” as creditors 

(1) The mortgage as a contract to 
give a lien ‘*is effectual in equity 
as between the parties when the 
property comes into existence and 
no rights of creditors or innocent 
third parties intervene.” — Anchor 
Brewing Co. v. Burns, 52 N.Y.S. 1005, 
1006, 32 App.Div, 272. 

(2) ‘‘It is only when the rights of 
third parties will not be prejudiced 
that equity, treating as done that 
which was agreed to be done, will 
turn a contract to give a mortgage 
on property to be acquired into an 
equitable mortgage on such property 
as fast as it is acquired, and enforce 
the same accordingly against the 
mortgagor, his representatives and 
assigns. In other words, the agree- 
ment and intention of the parties to 
a mortgage upon property not yet in 
existence will be given efEect by a 
court of equity so far as practicable, 
provided no interest is affected ex- 
cept that of the mortgagor and mort- 
g-agee, who entered into the stipula- 
tion, but equity closes its doors and 
refuses relief if the interests of 
creditors are involved.” 

U.S.—Westinghouse Electric & Mfg. 

Co. V. Brooklyn Rapid Transit Co., 

D.C.N.Y., 291 F. 863, 871, 872, ap¬ 
plying New York law. 

N.Y.—^Zartman v. Waterloo First 

Nat. Bank, 82 N.E. 127, 128, 189 N. 

631 


T. 267, 12 L.R.A.,N.S., 1083, af- 
firming 96 N.Y.S. 633, 109 App.Div. 
406. 

(3) With reference to the state- 
ment quoted in (2) above, it was 
said: ‘‘The expression [‘third par¬ 
ties’] must be construed as referring 
to creditors, even though the broad- 
er proposition stated by way of dic¬ 
tum may be regarded as sound.”— 
Westinghouse Electric & Mfg. Co. v. 
Brooklyn Rapid Transit Co., supra, 
applying New York law. 

(4) Holders of notes or bonds of a 
mortgagor Corporation secured by a 
subsequent mortgage are “third par¬ 
ties,” in the sense that creditors are 
third parties.-—^Westinghouse Elec¬ 
tric & Mfg. Co. V. Brooklyn Rapid 
Transit Co., supra, applying New 
York law. 

Creditor as secoud mortgagee 
Where a creditor took a second 
mortgage on property, it was held 
that his rights to attack the first 
mortgage, as being on property to be 
acquired, were merged in the mort¬ 
gage.—Diana Paper Co. v. Wheeler- 
Green Electric Co., 240 N.Y.S. 108, 
228 App.Div. 577. 

96 . U.S.—In re Alabama Braid Cor¬ 
poration, D.C.Ala., 13 F.Supp. 336, 
applying Alabama law. 

N.M.—^Morrison & Pardue v. Roberts- 
Dearborne Hardware Co., 14 P.2d 
738,. 740, 36 N.M. 332, quoting Cor¬ 
pus Juris. 

11 C.J. p 440 note 52. 

97 . Neb.—Nelson v. State, 238 N.W. 
110, 12l' Neb. 658—State Bank of 
Gering v. Grover, 193 N.W. 765, 110 
Neb. 421. 

Intervening act generally see the 
preceding subdivision of this sec- 
tion. 

98 . U.S.—^In re Alabama Braid Cor¬ 
poration, D.C.Ala., 13 P.Supp. 336 
—^Westinghouse Electric & Mfg. 
Co. V. Brooklyn Rapid Transit Co., 
D.C.N.Y., 291 P. 863—In re P. J. 
Sullivan Co., D.C.N.Y., 247 P. 139, 
affirmed 254 P. 660, 166 C.C.A. 158. 

Ind.—Irwin’s Bank v. Fletcher Sav- 
ings & Trust Co., 145 N.E. 869, 195 
Ind. 669, modified on other grounds 
146 N.E. 909, 195 Ind. 669. 

N.M.—^Morrison & Pardue v. Roberts- 
Dearborne Hardware Co., 14 P.2d 
738, 36 N.M. 332. 

N.Y.—Guaranty Trust Co. of New 
York V. New York & Q. C. Ry. Co., 
170 N.E. 887, 253 N.Y. 190, modify- 
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290 infra, when the property comes into being or is 
acquired by the mortgagor, and, as will appear in § 
291, to the interest which the mortgagor then has 
in the property; but it has also been held that a 
mortgage of future property will be enforced only 
as a right under the contract and not as a trust at- 
tached to the property.^^ 

Doctrine of potentiol exisfence. Mortgages of 
future property have also been held valid in equity 
under the doctrine of potential existence, the doc¬ 
trine being apparently regarded as an equitable 
one.l 


f. Statutory Provisions G-enerally 

Under a statutory provision that an agreement may 
be made to create a lien on future property, mortgages 
of such property are held valid; under a provision per- 
mitting mortgages of growing crops and ali personalty, 
property having a potentiai existence may be mortgaged. 

In some jurisdictions, und^r statutory provi- 
sions to the effect that an agreement may be made 
to create a lien on property not yet acquired or not 
yet in existence, mortgages on such property have 
been held valid,2 at least as between the par- 


ingr 235 N.Y.S. 127, 226 App.Div. 
299, and reargument denied 172 N. 
E. 264, 254 N.Y. 126, appeal dis- 
missed 51 S.Ct. 86, 282 U.S. 803, 75 
L.Ed. 722—^Diana Paper Co. v. 
Wheeler-Green Electric Co., 240 N. 
Y.S. 108, 228 App.Div. 577. 

Wash.—Straus v. Wilsonian Inv. Co., 
31 P.2d 516. 518, 177 Wash. 167. 
W.Va. — Benson v. Woods Motor 
Parts Corporation, 174 S.E. 895, 115 
W.Va. 200. 

11 C.J. p 438 note 42 [a], p 441 note 
53. 

“Althougfh a mortgage on after- 
acQuired property is void in law be- 
cause it has nothing to operate upon, 
stili equity treats such conveyance 
as in the nature of an executory con¬ 
tract to take effect and attach to the 
subject-matter as soon as it comes 
into existence, and the agreement 
ripens into an actual transfer, for 
equity considers as done that which 
the mortgagor has positively agreed 
to do.”—Straus v, Wilsonian Inv. Co., 
supra. 

Citing Corpus Juris in connection 
with effect of a contract to give a 
mortgage on a crop to be sown.— 
Beall V. Spear, 189 P- 938, 106 Kan. 
690. 

The basis for the mle is the max- 
im that equity considers as done that 
which ought to be done. 

N.M.—Morrison & Pardue v. Roberts- 
Dearborne Hardware Co., 14 P.2d 
738, 36 N.M. 332. 

Wash.—Straus v. Wilsonian Inv. Co., 
31 P.2d 516, 177 Wash. 167. 

11 C.J. p 441 note 53. 

Belief as specific perforniance 
“The relief is in the nature of 
specific performance, and is applica- 
ble only where the contract is such 
as, under the circumstances, would 
be the subject of a decree for specific 
performance against the mortgagor, 
or his assignee with notice, as to 
such chattels as his mortgagor had 
purchased and then assigned.”—^Fi- 
delity Trust Co. v. Staten Island 
Clay Co., 67 A. 1078, 1080, 70 N.J. 
Eq. 550. 

Property as feedixig mortgage 

“In the absence of intervening 
equities forbidding such a use. the 


property, when acquired, is deemed 
to feed the mortgage, as if in exist¬ 
ence at the beginning.”—Guaranty 
Trust Co. of New York v. New York 
& Q. C. Ry. Co.. 170 N.E. 887, 890, 
253 N.Y. 190, modifying 235 N.Y.S. 
127, 226 App.Div. 299, and reargu- 
ment denied 172 N.E. 264, 254 N.Y. 
126, appeal dismissed 51 S.Ct. 86, 282 
U.S. 803, 75 L,.Ed. 722. 

Holder of legal title as tmstee 
“Any holder of the legal title to 
such property, with notice of such 
equitable title. holds such legal title 
as trustee for the holder of such 
equitable title.” In re Alabama 
Braid Corporation, D.C.Ala., 13 F. 
Supp. 336, 339, applying Alabama 
law. 

Iiien granted in deed 

“A deed executed by both the gran- 
tor and grantee, which grants a lien 
upon after-acquired property of the 
grantee that may be taken upon the 
premises granted from the grantor, 
will be upheld in a court of equity 
as a contract to grant a lien upon 
such property when acquired.”—Ben¬ 
son V. Wood Motor Parts Corpora¬ 
tion. 174 S.E. 895, 115 W.Va. 200. 
99. N.Y.—Otis V. Sili, 8 Barb. 102. 

11 C.J. p 441 note 54. 

1. Mass.—^Parsons v. American Agr. 
Chemical Co., 182 N.E. 863, 864, 
280 Mass. 424. 

“In general one cannot sell or 
mortgage what he does not own. 
. . . An exception has been estab- 

lished, however, permitting a sale or 
mortgage of personalty not actually 
in existence but likely to come into 
being as the product, growth or in- 
crease of property in which the ven¬ 
dor or mortgagor has a present in¬ 
terest.”—Parsons v. American Agr. 
Chemical Co., supra. 

Same resuit at law 

<1) “Many authorities tend to the 
conclusion that this resuit occurs at 
law, and .not merely in equity.”— 
Parsons v. American Agr. Chemical 
Co., supra. 

(2) Doctrine of potential existence 
as applied at law see supra § 26 b. 

2. U.S.—Stockyards Loan Co. v. 
•Nichols, Okl., 243 F. 511, 156 C.C. 
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A. 209, 1 ALi.R. 547, applying Okla- 
homa statute—In re Los Angeles 
Mfg. Co., D.C.Cal., 7 F.Supp. 567, 
construing California statute. 

Mont.—Security State Bank of Havre 
V. Mariette, 223 P. 114, 69 Mont. 
536—Hackney v. Birely, 215 P. 642, 
67 Mont. 155. 

N.D.—Hellstrom v. First Guaranty 
Bank. 209 N.W. 379, 54 N.D. 322 
—First Guaranty Bank v. Rex 
Theatre Co., 195 N.W. 564, 50 N.D. 
322. 

Okl.—Union Nat. Bank v. Leidecker 
Tool Co., 178 P. 690, 72 Okl. 121 
—Mitchell V. Guaranty State Bank 
of Okmulgee, 172 P. 47, 68 Okl. 110. 
11 C.J. p 442 note 65. 

G-eueral provision as to property 
mortgageable 

(1) A section of the California 
code that property “not capable of 
manual delivery” may not be mort¬ 
gaged “relates only to the kind of 
property which may be mortgaged,” 
and does not prevent mortgages of 
after-acquired property under anoth- 
er section of the code.—In re Los 
Angeles Mfg. Co., D.C.Cal., 7 F.Supp. 
567, 568. 

(2) Under provisions that “any in¬ 
terest in personal property which is 
capable of being transferred may be 
mortgaged,” and that “an agreement 
may be made to create a lien upon 
property not yet acquired by the par- 
ty agreeing to give the lien, or not 
yet in existence,” it was held that 
“as to ‘property not yet acquired by 
the party agreeing to give the lien*, 
the necessary implication is that it 
must be such property capable of 
delivery, and such as may be taken. 
possession of by the mortgagee upon 
its acquisition by the mortgagor.”— 
Security State Bank of Havre v.. 
Mariette, 223 P. 114, 115, 69 Mont. 
536. 

After-acquired cattle 
Mortgage on cattle, including cat¬ 
tle added to the herd by purchase, 
is valid under such a statute.—Stock¬ 
yards Loan Co. v. Nichols, Okl., 243 
F. 511, 156 C.C.A. 209, 1 A.L.R. 547, 
applying Oklahoma statute. 

Iu l^ouisiaua, under a statute 
making a contract of sale “valid be- 
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ties;^ and a provision to the effect that mortgages 
may be made on growing crops and any and ali kinds 
of personalty, with some exceptions, was held to per- 
mit the mortgaging of property having a potentiai 
existence at the time of the creation of the mort- 
gage.^ A statute sanctioning mortgages of after- 
acquired property and property not in existence ap- 
plies to personal, as well as real, property, in the 
absence of language restricting its application to 
real property.5 

Statutes governing mortgages of renewals of, or 
additions to, stock or equipment are considered in 
the following subdivision of this section. 

Future earnings, Undfer statutes declaring what 
property may be mortgaged, without reference to 
future property, mortgages of future earnings have 
been held valid.® 


g. Eenewals of, or Additions to, Stock or 
Eqnipineut 

While in some jurisdlctlons a mortgage of after-ac- 
quired property in renewal of, or !n addition to, stock or 
equipment on hand, or purchased with the proceeds of 
the sale thereof, is valid, In others it is void. Such a 
mortgage Is generally held vaiid between the parties, 
and may be vaiid as against third persons, at least where 
the additions become part of the stock, or possession is 
taken by the mortgagee, before their rights have Inter- 
vened. Such mortgages have been held vaiid under 
governing statutes. 

Apart from statutory provisions, hereinafter re-• 
ferred to, in some jurisdictions a chattel mortgage 
of after-acquired property which is in renewal of, 
in substitution for, or in addition to, stock or equip¬ 
ment on hand when the mortgage was executed, or 
which is purchased with the proceeds of the sale 
of such goods, is valid,^ if the intention to cover 
such property is clearly expressed in the mortgage, 
so as to charge with notice persons dealing with the 
stock,8 while in others such a mortgage is void and 
ineffectual.® Such mortgages are generally held 


tween the parties even though the 
property has not been delivered,” 
and a statute making a mortgage on 
after-acquired property vaiid “if the 
debtor should ever after acquire the 
ownership of the property,” it was 
held that, where a mortgagor. having 
ordered property from the mortga¬ 
gee, was to receive the property a^t- 
er the making and recording of a 
mortgage thereon, the mortgagor 
“was the owner of the property in so 
far as concerned the . . . [mort- 

gagee] and itself, as soon as its or- 
der was accepted, therefore the sub- 
sequent mortgage was vaiid between i 
the parties as soon as it was execut¬ 
ed.”—^Remington-Rand v. Profits Is- 
land Gravel Co., La-App., 144 So. 636, 
637, opinion reinstated 150 So. 76. 

In SElssissippl 

(1) Under a statutory provision by 
which it was “intended to make vai¬ 
id deeds of trust or mortgages on 
chattels (not including merchandise) 
in which the grantor has no present 
or potentiai interest,” and providing 
that a mortgage or deed of trust 
made on property “owned at the time 
of the execution of the instrument 
and on such property of like kind as 
may be acquired during a stated pe- 
riod not to exceed twelve months 
. . . shall be a vaiid lien against 

all creditors of the grantor,” and 
that “the grantor shall have the 
right to pay the indebtedness thus 
secured with interest at any time, 
though not then due,“ it was held 
that, “being in derogation of the 
common law, the statute is to be 
strictly construed,“ so that mort¬ 
gages covering lumber stacked in 
yards and all that might thereafter 
be stacked were not vaiid, not being 


property “to be acquired by the 
mortgagor during a stated period 
not to exceed twelve months.”— 
Coffeeville Bank v. Stone, 121 So. 816, 
817, 153 Miss. 811, denying sugges- 
tion of error 118 So. 413, 151 Miss. 
482. 

(2) Under such statute, it was 
held that a deed of trust may be giv- 
en upon after-acquired chattel, ac¬ 
quired within twelve months there¬ 
after.—Tabb V. People's Bank & 
Trust Co., 133 So. 137, 139, 160 Miss. 
22 . 

(3) But a later statute, identical 
with the One appearing in (1) above 
except that the clause stating the 
purpose of the act was omitted, was 
held not to limit mortgages to prop¬ 
erty acquired within twelve months; 
the statute “does not grant the right 
to execute mortgages on after-ac¬ 
quired property, but provides only 
(1) when such mortgages shall be 
vaiid as to creditors, and (2) that 
the mortgagors may pay the secured 
debts before the maturity thereof.” 
—^Prentiss Mercantile Co. v. Thur- 
man, 161 So. 746, 747, 173 Miss. 6. 

3. Cal.—^Bank of .California v. Mc- 
Coy, App„ 72 P.2d 923. 

4 . Cal.—State Bank of Ramona v. 
Clelland, 175 P. 649, 38 CaLApp. 
138. 

5. U.S.—^In re Los Angeles Mfg. Co., 
D.C.Cal., 7 F.Supp. 567. 

6. N.D.—Sykes v. Hannawalt, 65 IST. 
W. 682, 5 N.D. 335. 

S.D.—^Planders v. Prench, 106 N.W. 
54, 20 S.D. 316- 

Wash.—^Heermans v. Blakeslee, 161 
P. 489, 491, 93 Wash. 695. 
Mortgages of future earnings gener¬ 


ally see supra subdivision b of 
this section. 

By construction 

A clause in a statute providing 
that “all kinds of personal property” 
may be mortgaged, followed by a 
particular enumeration of different 
kinds of property, was held not to be 
limited by the rule of ejusdem gen¬ 
eris so as to exclude a mortgage of 
future earnings. — Heermans v. 
Blakeslee, supra. 

7- U.S.—^In re Dagwell, D.C.Mich., 
263 F. 406, 408, applying Michigan 
law. 

N.J.—Commercial Trust Co. v. L. 
Wertheim Coal & Coke Co., 102 
A. 448, 88 N.J.Bq. 143. 

11 C.J. p 436 note 28. 

Mortgage of stock in trade general¬ 
ly see infra § 35. 

“A chattel mortgage covering aft¬ 
er-acquired property of the same 
kind as, and to be added to, prop¬ 
erty actually owned by the mortga¬ 
gor, and covered by such chattel 
mortgage at the time of its execu¬ 
tion, such as additions to a stock of 
merchandise, to be purchased by the 
mortgagor after the time of the ex¬ 
ecution of the mortgage and added to 
such stock, is vaiid both as between 
the parties thereto and as against 
third parties, in the same manner 
and to the same extent as any other 
kind of chattel mortgage.”—^Jn re 
Dagwell, supra. 

8. lowa.—^In re Thompson, 145 N.W. 
76, 164 lowa 20, Ann.Cas.l916D 

1210. ' 

8. U.S.—Grimes v. Clark, Md., 234 
• P. 604, 148 C.C.A. 370, affirming, D. 
C., Clark v. Grimes, 232 F. 190, 
applying Maryland law. 

11 C.J. p 436 note 30. 
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valid between the parties.^® They have also been 
held valid as against third persons,^^ except sub- 
sequent purchasers and creditors aequiring specific 
liens,i 2 at least where the additions become part 
of the general stock,^^ or the mortgagee takes pos- 
session,^^ before the rights of the third persons 
have intervened; however, in at least one jurisdic- 
tion, where mortgages of after-acquired property 
are held void, the taking of possession by the mort¬ 
gagee, even before the rights of third persons in- 
tervene, does not change the rule.^s 

Statutes, Mortgages of after-acquired property 
in substitution for, or in addition to, stock or equip- 
ment on hand have been held valid within the terms 
of governing statutes.^® 

§ 27. —- Possession of Mortgagor 

Property not in the moptgagor's actual possession 
may be mortgaged, if held by one not claiming title, or 
whose ciaim is subordinate to the acknowledged owner's 
right; and property taken from his possession by iegal 
process may be mortgaged. 

It is not essential to the validity of a chattel 
mortgage that the property be in the actual pos¬ 


session of the mortgagor it is sufficient that it 
be held by a third person who does not ciaim title,i8 
or whose ciaim is subordinate to, and by virtue of, 
the general property and right of the acknowledged 
owner.^® 

Property in custodia legis, Even though the pos¬ 
session of the property has been taken from the 
mortgagor under process of law pending determi- 
nation of the ownership thereof,^® or on exeeu- 
tion,2i the interest remaining in the mortgagor is 
sufficient to support a mortgage, the mortgagee tak¬ 
ing subject to the lien, if any, created by the levy 

of process.22 

§ 28. -Property Subsequently Severed 

from the Realty 

Growing trees, grass, and shrubs may be conveyed 
by chattel mortgage, the mortgage working a severance 
from the realty; but this is not true of articles which 
are part of the soil. 

Grojving trees,^^ grass,^^ and shrubs,25 although 
regarded as part of the realty, see the C.J.S. title 
Property § 7, also 50 C.J. p 753 notes 31-34, have 
nevertheless been held subject to conveyance by a 


EziLanstive discussiou | 

“In Hamilton v. Rogers, 8 Md. 301, ] 
the subject is exhaustively dis- 
cussed.”—Grimes v. Clark, Md., 234 
P. 604, 606, 148 C.C.A. 370, affirming, 
D.C., Clark v. Grimes, 232 P. 190, ap- 
plying Marylaud law. 

10. U.S.—^In re Dagwell, D.C.Mich., 
263 P. 406, applying Michigan law. 

Ark.—^Farrow v. Parrow, 206 S.W. 
134, 136 Ark. 140. 

Or.—^Kenney v. Hurlburt, 172 P. 490, 
88 Or. 68S, L.R.A.1918E 652, Ann. 
Cas.l918E 737, modified on other 
grounds 173 P. 158, 88 Or. 688, L. 
'R.A.1918E 652, Ann.Cas,1918E 737. 
11 C.J. p 436 note 31. 

11. U.S.—In re Dagwell, D.C.Mich., 
263 P. 406, applying Michigan law. 
But it has been held that a pro- 

vision in a mortgage on stock in 
trade, which was permitted to re- 
main in mortgagor’s possession for 
sale, that goods purchased to replace 
those sold should become subject to 
mortgage, is invalid as against cred¬ 
itor becoming such after exeeution 
of mortgage and did not entitle 
mortgagee to preference to proceeds 
in hands of receiver.—Sandy Valley 
Grocery Co. v. Patrick, 103 S.W.2d 
307, 267 Ky. 768. 

12. Ark.—Parrow v. Parrow, 206 S. 
W. 134, 136 Ark. 140. 

11 C.J. p 436 note 31 [a] (1). 

la. Kan.—Campbell v. Quinton, 45 
P. 914, 4 Kan.App. 317. 

14. Idaho.—^Kettenbach v. Walker, 


186 P. 912, 914, 32 Idaho 544, cit- 
ing Corpus Juris,’ 

Or.—First Nat. Bank v. Prazier, 22 
P.2d 325. 143 Or. 662. 

11 C.J. i) 436 note 32. 

Defects cured by taking possession 
generally see infra §§ 212-213. 

15. U.S.—Clark v. Grimes, D.C.Md., 
232 P. 190, afiirmed Grimes v. 
Clark, 234 P. 604, 148 C.C.A. 370, 
applying Maryland law. 
le. U.S.—In re Kolb Carton Co., C. 
C.A.Conn., 9 P.2d 706, 709, mandate 
amended 11 P.2d 1011, applying 
, Connecticut statute. 

11 C.J. p 436 note 29. 

17. Cal,—Mitchell v. Wood, 174 P. 
677, 37 CaLApp. 329. 

11 C.J. p 433 note 6. 

The doctriue of caveat emptor ap- 
plies to one advancing money and 
taking a deed of trust on personal 
property not iu the'possession of the 
grantor, but in the possession of a 
third party.—^Pletcher v. Drath, 68 
Mo. 126. 

18. IU—Hughes^ v. Stubblefield, 21 
IlLApp. 216. 

19. III.—^Hughes V. Stubblefield, su¬ 
pra. 

lowa.—Brown v. Allen, 35 lowa 306. 
Ky.—^McCalla v. Bullock, 2 Bibb 288. 

20. Ky.—Pindell v. Grooms, 18 B. 
Mon. 501. 

11 C.J. p 433 note 9. 

Alienation of property under attach- 
ment see Attachment § 240. 

21. 111.—Gardner v. Bunn, 23 N.E. 
1072, 132 111. 403, 7 L.R.A. 729. 
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Tex.—Brant v. Lane, 118 S.W. 229, 
139 S.W. 768, 54 Tex.Civ.App. 425. 

22. N.X.—Thompson v. Van Vech- 
ten, 19 N.Y.Super. 373, modified 
on other grounds 27 N.Y, 568. 

23 . Mass.—^Douglas v. Shumway, 13 
Gray 498—Claflin v. Carpenter, 4 
Mete. 580, 38 Am.D. 381. 

Tex.—^Boykin v. Rosenfield, 9 S.W. 
318, 69 Tex. 115. 

Mortgages of fruit crops see infra § 
32 b. 

Severance as changing nature of 
property see the C.J.S. title Logs 
and Logging § 2, also 50 C.J. p 
769 note 19-p 770 note 49, and 
the C.J.S. title Property § 11, also 
50 C.J. p 768 note 91-p 769 note 18. 
A mortgage on standing timber, 
however, is a mortgage on an in¬ 
terest in land.—Williams v. Hyde, 57 
N.W. 98, 98 Mich. 152. 

24. Kan.—^Rath v. Ponsor, 219 P. 
285, 114 Kan. 370. 

11 C.J. p 445 note 92 [a] (1). 

Hay to be grown from roots al- 
ready in the ground.—Nestell v. 
Hewitt, 19 Abb.N.Cas.,N.Y., 282. 

25b N.Y.—^Duffus V. Bangs, 43 Hun 
62, aflfirmed 25 N.E. 980, 122 N.Y. 
423. 

A aursery stock, consisting of 
trees, shrubs, ete,, planted for the 
purpose of trade, is personal proper¬ 
ty and a chattel mortgage thereof 
Works a severance and is valid.— 
Duffus V. Bangs, supra. 

Wiae plants were held mortgagea- 
ble.—^Wintermute v. Light, 46 Barb., 
N.Y., 278. 
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chattel mortgage, the mortgage working a sever- 
ance; but the rule that a chattel mortgage may be 
valid as working a severance has not been applied 
to such articles as are parts of the soil itself, such 
as clay for the making of bricks^S and ores or 
minerals that have not yet been produced.27 

§ 29. - Realty and Personalty in Same 

Mortgage 

An Instrument mortgaging both realty and personalty 
may be a valld chattel mortgage as to the personalty. 

An instrument mortgaging both real and person- 
al property may be a valid chattel mortgage as to 
the personar property included,28 such as rents, is- 
sues, use, and profits of land, and crops raised there- 
on,^^ or at least creates a sufficient lien, as between 
the parties, on the property described.30 

§ 30, -Animals 

Despite authority opposed, It Is settied that the un- 


born offspring of domestic animals may be mortgaged 
along wlth, or separately from, the females givfng them 
birth, at least if the mortgagor has a present interest 
In the parent animals. The mortgagee, although having 
tltle as against the mortgagor, must take possession of 
the increase before the nurture perlod passes to have 
valid titie against third persons. 

It has been said that a mortgage of the increase 
of animals is an exception to the rule that mort- 
gages of after-acquired property are void;^! so, 
although there is authority to the contrary,32 it is 
well settied that the unborn offspring of domestic 
animals may properly be mortgaged along with,^^ or 
even separately from,^^ the females which give 
them birth, at least if such increase is expressly in- 
duded in the terms of the mortgage,and if the 
mortgagor has a present interest in the animals 
whose future increase is being mortgaged.36 

Possession by mortgagee. Although a chattel 
mortgage gives the mortgagee titie to the increase 


26. Kan.—^T. B. Townsend Brick, 
etc., Co. V. Allen, 62 P. 1008. 62 
Kan. 311, 84 Am.S.R.. 388, 62 L.R.A. 

' 323. 

11 C.J. p 446 note 93. 

27. Cal.—Western Oil & Refining 
Co. V. Venango Oil Corporation, 
App., 16 P.2d 190, 193, Quoting the 
entire section from Corpus Juris. 

Tenn.—Galloway v. Blue Springs 
Min. Co., Ch.A.. 37 S.W. 1016. 

23. Cal.—Durst v. Battson, 69 P.2d 
992, 9 Cal.2d 156—^Bank of Perris 

V. Sandor, App., 75 P.2d 87. 

Colo.—Pisher v. Norman Apartments, 
72 P.2d 1092, 101 Colo. 173. 
lowa.—^Equitable Life Assur. Soc. of 

U. S. V. Hastings, 273 N.W. 908. 

11 C.J. p 446 note 99. 

Mortgage of realty and personalty 
as realty mortgage see the C.J.S. 
titie Mortgages § 71, also 41 C.J. 
p 372 notes 33, 34. 

'^The best test for ascertaining 
whether or not this instrument con- 
stitutes a chattel mortgage is to 
strike therefrom all of that part 
which constitutes a real estate mort¬ 
gage, and then determine- whether 
or not what is left will constitute a 
valid chattel mortgage.’*—Farmers’ 
Trust & Savings Bank of Laurens v. 
Miller, 214 N.W. «46, 647, 203 lowa 
1380. 

Au iustrumeut contaiuiug a trust 
iudenture and chattel mortgage cov- 
ering real and personal property was 
held not invalid, as against conten- 
tion that same instrument could not 
transfer titie to realty and create 
only mortgage lien on personal prop¬ 
erty.—^Durst V. Battson, Cal., 69 P.2d 
992, 9 Cal.2d 156. 

29. lowa.—^Equitable Life Assur. 

Soc. of TJ. S. V. Hastings, 273 N. 

W. 908—Capital City State Bank 


V. Riser, 246 N.W. 763, 215 lowa 
680—Farmers' Trust & Savings 
Bank of Laurens v. Miller, 214 N. 

W. 546, 203 lowa 1380. 

30. Cal.—^Perris v. Sandor, App., 75 
P.2d 87. 

Mortgage iucludiug fiztures 
A chattel mortgage was not ren- 
dered invalid as between the parties 
because it included a Diesel engine 
and a pump which allegedly were 
fixtures attached to realty.—^Bank of 
Perris v. Sandor, supra. 

31. Ariz.—Hagan v. Cowan, 278 P. 
68, 35 Ariz. 334. 

Kan.—Stockgrowers State Bank v. 

Park, 54 P.2d 950, 143 Kan. 293. 
Mortgages of after-acquired property 
generally see supra § 26. 

Ownership of animals and their in¬ 
crease see Animals § 3. 

Doctriue of poteutial ezisteuce 

(1) In criticizing Battle Creek Val- 

ley Bank v. Madison First Nat. Bank, 
88 N.W. 145, 62 Neb. 825, 56 L.R.A. 
124, it was declared that the court 
in that case overlooked one of the 
qualifications of the rule as to after- 
acquired property, and that “the in¬ 
crease of cattle would seem logical- 
ly” to be property “potentially be- 
longing to . . . [the mortgagor] 

as an incident of other property then 
in existence and belonging to him.” 
—Hagan v. Cowan, 278 P. 68, 70, 35 
Ariz. 334. 

(2) Doctrine of potential existence 
generally see supra § 26 b. 

“ramlliar xule of law” 

That things not in esse at the time 
a contract, including a chattel mort¬ 
gage, is made cannot be the subject 
thereof is the rule within limits, “but 
there has also been a familiar rule 
of law in this state for fifty years 
that a chattel mortgage covering 
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domestic animals ‘and their increase’ 
is valid.’’—Stockgrowers State Bank 
V. Park, 54 P.2d 950, 951, 143 Kan. 
293. 

Aualogy to crops not yet plauted 

(1) “In reason, the same rule 
should apply to a mortgage of crops 
not yet planted, as to a mortgage of 
cattle not yet in utero. And it has 
been almost universally held that the 
owner of land might mortgage crops 
not yet in esse but to be raised in 
the future.”—Hagan v. Cowan, 278 P. 
68, 70, 35 Ariz. 334. 

(2) Mortgages of unplanted crops 
see infra § 32 a (2). 

32. lowa.—Thorpe v. Cowles, 7 N.W. 
677, 55 lowa 408. 

Neb.—Battle Creek Valley Bank' v. 
Madison First Nat. Bank, 88 N.W. 
145, 62 Neb. 825, 56 L.R.A. 124. 

33. Cal.—^United Bank & Trust Co. 
of California v. Powers, 265 P. 403, 
89 'Cal.App. 690. 

111.—^American Trust & Savings Bank 
v. Gladu, 258 IlLApp. 156. 

Kan.—Stockgrowers State Bank v. 

Park,. 54 P.2d 950, 143 Kan. 293. 

11 C.J. p 444 note 76. 

This rule is grouuded ou the com- 
mon-law maadm, Partus sequitur 
ventrem.—^Packwood v. William At- 
kinson, etc., Co., 31 So. 337, 79 Miss. 
646. 

Chickeus hatched iu iucubators 
111.—^American Trust & Savings Bank 
V. Gladu, 258 IlLApp. 156. 

34. Me.—Sawyer v. Gerrish, 70 Me. 
254, 35 Am.R. 323. 

11 C.J. *p 444 note 77. 

35. Ariz.—Hagan v. Cowan, 278 P. 
68, 35 Ariz. 334. 

30. lowa.—Lee County Sav. Bank v. 
Snodgrass Bros., 166 N.W. 680, 182 
lowa 1387. 
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as against the mortgagor,^^ the mortgagee must 
take possession of the increase before the period of 
nurture has passed in order to obtain a valid title 
as against third persons;^^ and, where the mort- 
gage covers a stated number of animals in a larger 
herd, the mortgagee, in order to preserve the lien, 
niust make a selection during nurture before it be- 
comes impossible to identify the young by reason of 
their having separated from their mothers.^^ 

§ 31. — Choses in Aetion 

Except where particular statutory provlsions are con- 
strued otherwise, a chose In action is commonly held 
mortgageable. 

In the absence of statutory restrictions, a chose 
in action is commonly held a proper subject of a 
chattel mortgage,40 as in the case of book ac- 
counts,^! another chattel mortgage,^^ a fund in 
court to be paid to heirs,^^ an interest under an ex- 
ecutory contract,^^ a life insurance policy,^® ^ 
note,46 and shares of stock.47 However, in some 


jurisdictions, under the construction of particular 
statutory provisions,^^ or without reference to stat- 
utes,4S the contrary rule obtains. 

§ 32. - Crops 

a. In general 

b. Fruit crops 

a. In Greneral 

(1) Crops already planted or growing 

(2) Unplanted crops 

(1) Crops Already Planted or Growing 

A growing crop Is a proper subject of a chattel mort- 
gage even where regarded as part of the realty; and a 
part of a crop may be mortgaged. A crop is a growing 
one, in some Jurisdictions, when the seed Is planted, 
while other authority requires that it be up. 

It has been said to be universally recognized^^ 
that a growing crop is a proper subject of a chattel 
mortgage.51 This rule has prevailed even where 


37. Vt—Desany v. Thorp, 39 A. 309, 
70 Vt. 31. 

3®. Vt.—^Desany v. Thorp, supra. 

11 C.J. p 445 note 81. 

39. Tex.—^Avery v. Popper, Tex., 48 
S.W. 572, appeal dismissed 21 S.Ct. 
94, 179 U.S. 305, 45 L.Ed. 203. 

40. Ky.—^Webster v. Industrial Ac- 
ceptance Corporation, 28 S.W.2d 
959, 234 Ky. 613. 

S.C.—Alford V. Martin, 180 S.E. 13, 
176 S.C. 207. 

11 C.J. p 433 note 14. 

Mortgages of property not yet ac-1 
Quired or existing generally see 
supra § 26. 

41. ^ lowa.—^Equitable Life Ins. Co. 
of lowa V. Brown, 262 N.W. 124, 
220 lowa 585. 

N.J.—Gerard Trust Co. v. Standard 
Oas Co., 115 A. 910, 93 N.J.Eq. 307 
'—Commercial Trust Co. v. L. Wer- 
theim Coal & Coke Co., 102 A. 448, 
88 N.J.Eq. 143—Nugent v. John 
HcNeil Shoe Co., 60 A. 628, 62 N. 
J.Eq. 683. 

11 C.J. p 433 note 15. 

But it has been said, “To a mort- 
grage of book accounts I do not un- 
derstand that the chattel mortgage 
act applies.”—^Nash v. Hali, N.J.Ch., 
S9 A. 374, 376, affirmed 43 A. 683, 68 
N.J.Eq. 554. 

Mortgage of future accounts see su- 
Pra § 26 b. 

42. S.C.—Alford v. Martin, 180 S.E. 
13, 176 S.C. 207. 

Taugiible chattels inclnded 

A chattel mortgage the subject 
matter of which consisted of furni- 
ture and chattel mortgages on furni- 
ture which had been sold was held 
valid.—^Alford v. Martin, supra. 

43. Ky.—^Webster v. Industrial Ac- 


ceptance Corporation, 28 S.W.2dl 
959, 234 Ky. 613. 

44. Ky.—Forman v. Proctor, 9 B. 
Mon. 124. 

45. N.Y.—King v. Van Vleck, 16 N. 
E. 547, 109 N.Y. 363. 

40. lowa.—Equitable Life Ins. Co. 
of lowa V. Brown, 262 N.W. 124, 
220 lowa 585. 

47. Ind.—Manns v. Brookville Nat. 
Bank, 73 Ind. 243. 

11 C.J. p 433 note 18. 

48. La. ^Boyd v. Hendrickson, 143 
So. 332, 175 La. 377, 

11 C.J. p 433 note 13. 

ITegotiable notes 

Vt.—Woodward v, Laporte, 41 A. 

443, 70 Vt. 399. 

ITnpald legacy 

Ohio.—^Kilbourne" v. Fay, 29 Ohio St. 

264, 23 Am.R. 741. 

Xnterest in partnership 

Statute providing for mortgage of 
specific physical things “and ali oth¬ 
er movable property not specifically 
named herein’» held not to cover in¬ 
terest in partnership.—Boyd v. Hen¬ 
drickson, 143 So. 332, 333, 175 La. 
377. 

49. Me. — Livermore Falis Trust, 
etc., Co. V. Richmond Mfg. Co., 79 
A, 844, 108 Me. 206. 

Ohio.—In re Ehler. 10 Ohio Dec. (Re- 
print) 439, 21 Cinc.L.Bul. 140, Ohio 
Prob. 186, 

“In enumerating choses in action 
as personal property that is mort- 
gageable, it is evident that law writ- 
ers sometimes mean that they are 
subject to common law mortgages 
and assignments without reference 
to chattel mortgages.”—^Woodward v. 
Laporte, 41 A. 443, 444. 70 Vt. 399, 
402. 


ICortgage as pledge or assignment 

Me.—Livermore Falis Trust, etc., Co. 
V. Richmond Mfg. Co., 79 A. 844, 
845, 108 Me. 206. 

Ohio.—In re Ehler, 10 Ohio Dec. (Re- 
print) 439, 21 Cinc.L.Bul. 140, Ohio 
Prob. 186. 

50. Wash.—^Kirby v, First Nat. 
Bank, 239 P. 556, 136 Wash. 214, 
setting aside departmental opinion 
on rehearing 229 P. 305, 131 Wash. 
204. 

51. Ariz.—^First Nat. Bank v. Yuma 
Nat. Bank, 245 P. 277, 30 Ariz. 188. 

Colo.—Tolland Co. v. First State 
Bank of Keenesburg, 35 P.2d 867, 
95 Colo. 321. 

Mont.—^N Bar N Land & Livestock 
Co. V. Taylor, 22 P.2d 313, 314, 94 
Mont. 350, citing Corpus Juris— 
Moccasin State Bank v. Waldron, 
264 P. 940, 81 Mont. 579—Morton 
V. Union Cent. Life Ins. Co., 261 
P. 278, 80 Mont. 593. 

Tex.—Sanger Bros. v. Hunsucker, 
Civ.App., 212 S.W. 514, error dis¬ 
missed 41 S.Ct. 320, 254 U.S. 621, 
65 L.Ed. 443. 

Wash.—^Kirby v. First Nat. Bank, 
239 P. 556, 136 Wash. 214, setting 
aside departmenjial opinion on re¬ 
hearing 229 P. 305, 131 Wash. 204. 
11 C.J. p 442 note 66. 

“At the coxaniou law a mortgage 
upon a crop already planted was rec- 
ognized as valid.”—^First Nat. Bank 
V. Yuma Nat. Bank, 245 P. 277, 30 
Ariz. 188. 

So under statute 

Mont.—Morton v. Union Cent. Life 
Ins. Co., 261 P. 278, 80 Mont. 593. 
Amount of labor necessary to be 
performed by the mortgagor before 
the fruit of his labor may be reaped 
is immaterial.—Thomas v, Prairie 
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the crop was regarded as part of the realty.52 A 
part of a crop may be mortgaged provided it be 

sufficiently described.^S 

The requirement, in some jurisdictions, that the 
mortgagor have some interest in the land on which 
the crop is to be raised, at the time of the execu- 
tion of the mortgage, is considered in § 24 supra. 

What constitutes grozving crop. A crop has been 
held to be a growing one, within the rule that a 
mortgage may be made on a growing crop, from 
the time when the seed is placed in the ground,^^ 
but in at least one jurisdiction a mortgage cannot 
be given on a crop before it is up or presents the 
appearance of a growing crop.55 


(2) Unplanted Crops 

At law, apart from controJUng statutes, It Is the 
genera! rule that a mortgage of unplanted crops is valld, 
in some instances on the theory that the crop has a 
potentiai existence; but some jurisdictions hold such 
mortgages void as being on property not in existence. 
In equity, such a mortgage is held valld between the par¬ 
ties and agafnst persons other than bona fide purchasers 
or ihcumbrancers without notice. Authorities differ on 
whether a new act, such as the mortgagee’s taking pos- 
session after the planting, Is necessary. 

At law, it is the general rule, said to be followed 
in most jurisdictions,55 that a mortgage of crops 
to be grown in the future from seeds not yet sown 
is regarded as valid,57 covering the crops upon 


Home Co-operative Co., 237 N.W. 673, 
676, 121 Neb. 603, citing Corpus Ju¬ 
ris. 

52. Mont.—^Demers v. Graham, 93 P. 
268, 36 Mont. 402, 122 Am.S.R. 384, 
14 L.R.A..N.S., 431, 13 Ann.Cas. 97. 

Mortgages of fruit crops regarded as 
part of realty see infra § 32 b. 
Property subsequently severed from 
realty see supra § 28. 

Poteutial interest in land 

“At the common law growing crops 
were a part of the realty and passed 
with the title, but by a flction of the 
law now created by statute and judi- 
cial decision crops growing or to be 
grown on land may be severed where 
the mortgagor has a potentiai inter¬ 
est in the land at the time the mort¬ 
gage is given. When this is done 
the crops become chattels and sub- 
ject to the rules governing that 
branch of the law.”—Sugg v. Davis, 
115 So. 152, 153, 22 Ala,App. 281, cer¬ 
tiorari denied 115 So. 153, 217 Ala. 
191. 

53. Minn.—Prentice v. Nutter, 25 
Minn. 484. 

Mont.—^Pord v. Sutherlin, 2 Mont. 
440, 

Tenn.—^Williamson v. Steele, 3 Lea 
527, 31 Am.R. 652. 

SufRciency of description of part of 
, crop see infra § 67. 

54. Ala.—^Wilkinson v. Ketler, 69 
Ala. 435, 440. 

11 C.J. p 442 note 69. 

Season for mle 

“When must a planted crop be 
treated as a growing crop? If we 
were to enter upon the inquiry, what 
time is necessary for the germina- 
tion of planted seed, we should en- 
counter diflficulties the shrewdest 
sagacity can not foreknow. Attend- 
Ing conditions enter materially into 
this inquiry. The many species of 
seeds employed in agriculture, have 
different periods for germination. 
The seasons—^heat and moisture, or 
their absence—are factors in the so- 
lution of this problem. We think the 
only reasonable solution is, to hold 


that the crop must be treated as 
growing, from the time the seed is 
deposited in the ground.”—^Wilkinson 
V. Ketler, supra. 

55. Wis.—^Kohler Improvement Co. 

V. Preder, 259 N.W. 833, 217 Wis. 
641—Comstock v. Scales, 7 Wis. 
159. 

Mortgage as revocable liceuse 

Rule that crop cannot be mort-. 
gaged before it is in existence is not 
in conflict with statute providing 
that parties may effect a present sale 
of future goods, since neither mort- 
gagee nor buyer of future goods has 
a right to specific performance, the 
buyer being confined to an action for 
breach of contract, while clause in 
chattel mortgage covering after-ac- 
quired property is a mere licens e, re- 
vokable at will of mortgagor, un- 
coupled with any interest.—Kohler 
Improvement Co. v. Preder, 259 N.W. 
833, 217 Wis. 641. 

Kay crop 

Under chattel mortgage executed 
March 26, 1933, which gave mortga- 
gee a lien on crops to be raised on 
a farm, mortgagee held entitled to a 
lien on the hay crop, which was 
seeded in 1932, produced a crop in 
1932, and reproduced a crop in 1933. 
—^Kohler Improvement Co. v. Preder, 
supra. 

50. Ariz.—Hagan v. Cowan, 278 P. 
68, 35 Ariz. 334. 

Tenn.—Cunningham v. Moore, 29 S. 

W. 2d 654, 161 Tenn. 128. 

57. U.S.—In re. Cook, D.C.Md., 9 P. | 
Supp. 764, applying Maryland law. 
Ariz.—Hagan v. Cowan, 278 P. 68, 35 
Ariz, 334—^Pirst Nat. Bank v. 
Yuma Nat. Bank, 245 P. 277, 30 
Ariz. 188. 

Cal.—First Nat. Bank of Oakdale v. 

Brashear, 253 P. 143, 200 Cal. 389. 
lowa.—^Equitable Life Assur. Soc. of 
U. S. V. Hastings, 273 N.W. 908, 
911, quoting the entire section 
from Corpus Juris—^Equitable Life 
Ins. Co, of lowa v. Brown, 262 N. 
W. 124, 220 lowa 685—Fawcett 
Inv. Co. V. Rullestad, 263 N.W. 131, 
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218 lowa 654. 94 AL.R. 800—Equi- 
table Life Ins. Co. v. Read, 246 N. 
W. 779, 215 lowa 700—Parmers' 
Trust & Savings Bank of Laurens 

V. Miller, 214 N.W. 546, 203 lowa 
1380—^Weyrauch v. Johnson, 208 
N.W. 706, 201 lowa 1197. 

Mich.—In re Miller, 221 N.W. 146, 
244 Mich. 302. 

Mont.—Moccasin State Bank v. Wal- 
dron, 264 P. 940, 81 Mont. 579. 
Tenn.—Cunningham v. Moore, 29 S. 

W. 2d 654, 161 Tenn. 128—Corder 
V. G. B. Sprouse & Co., 100 S.W.2d 
1001, 20 TenmApp. 486. 

Tex.—Bowyer v. Beardon, 291 S.W. 
219, 116 Tex. 337—South Texas Im- 
plement & Machine Co. v. Anahuac 
Canal Co., Com.App., 280 S.W. 521, 
affirming South Texas Implement 
& Machinery Co. v. Anahuac Canal 
Co., Civ.App., 269 S.W. 1097—First 
Nat. Bank v. American Trust & 
Savings Bank of EI Paso, Civ.App., 

1 S.W.2d 437—^Waters v. B. P. 
Ellington & Co., Civ.App., 289 S.W. 
417—Sanger Bros. v. Hunsucker, 
Civ.App., 212 S.W. 514, error dis- 
missed 41 S.Ct. 320, 254 U.S. 621, 
65 L.Ed. 443—Williams v. King, 
Civ.App., 206 S.W. 106. 

11 C.J. p 444 note 73. 

Difficulty of description 

(1) “As will be apparent from an 
examination of the authorities, the 
difRculty in those cases of chattel 
mortgage upon crops to be planted 
and the like has not been one of the 
legality of the subject-matter, but 
rather one of describing or identify- 
ing any property at all.”—^Bowyer v. 
Beardon, 291 S.W. 219, 222, 116 Tex* 
337. 

(2) Sufficiency of description of 
crops not yet planted see infra § 6T. 
Effect of subsequeut eveuts 

Validity of crop mortgage for cur¬ 
rent and succeeding years is not, in 
the absence of other circumstances, 
affected by mortgagee’s refusal to 
finance mortgagor in succeeding year, 
and “the mortgages being valid when 
executed, they remain so, unaffected 
by subsequeut events and develop- 
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their being planted^S or when they come into exist- 
ence,59 on the theory that the crop has a potential 
existence sufficient to give the mortgage validity;^® 
in some jurisdictions, however, such a mortgage is 
held invalid at law as being a mortgage on property 
not in existence.®^ 


In equity, a mortgage of unplanted crops has 
been regarded as valid as between the parties, or as 
conferring a lien on the crop, on its coming into 
existence, which a court of equity will enforce 
against persons other than bona fide purchasers 
or encumbrancers without notice;®^ ^nd an agree- 


ments of that nature.”—^First Nat. 
Bank v. American Trust & Savings 
Bank of EI Paso, Tex.Civ.App., 1 S. 
W.2d 437, 438. 

Sales Act pro Vision, against sale of 
future goods of which seller has po¬ 
tential possession is inapplicable to 
chattel mortgage on crops to be 
grown.—Cunningham v. Moore, 29 S. 
W.2d 654, 161 Tenn. 128. 

As between original parties 

A chattel mortgage upon an un¬ 
planted crop, which is afterward 
planted and grown,- may be enforced 
as between the original parties, 
where no rights of third persons are 
thereby afCectsd.—Beail v. Spear, 189 
P. 938, 106 Kan. 690. 

As to third parties 

*Tn a very few jurisdictions it 
seems to be the law that mortgages 
of crops not yet planted are void as 
to third parties. The vast majority 
of the cases, however, is opposed to 
this view.”—First Nat. Bank v. 
Johnson, 297 S.W. 724, 725, 221 Mo. 
App. 31. 

STLbseg.iient xnortgagee with notice 
A mortgage of unplanted crops is 
valid as against a subsequent mort- 
gagee with actual notice of the pre- 
vious mortgage.—J. I. Case Thresh- 
ing Mach. Co. v. Glass & Bryant 
Mercantile Co., 223 P. 35, 74 Colo. 
535. 

In New Hezlco 

(1) Where a statute, repealing a 
former statute, made growing crops 
mortgageable, it was held that the 
validity of mortgages of crops not 
yet planted was to be determined by 
the common law.—Morrison & Par- 
due V. Roberts-Dearborne Hardware 
Co., 14 P.2d 738, 739, 36 N.M. 332, 
citing Corpus Juris. 

(2) .In interpreting the same stat- 
utes it has also been held in a Texas 
case that *‘the plain implication was 
that unplanted crops remained not 
subject to mortgage.”—^American 
Trust & Savings Bank v. Cotton Pi- 
nance & Trading Corporation, Tex. 
Civ.App., 10 S.W.2d 186. 

SQL Ariz.—First Nat. Bank v. Tuma 
Nat. Bank, 245 P. 277, 30 Ariz. 188. 
Tex.—Williams v. King, Civ.App., 
206 S.W. 106. 

SQ. lowa.—Farmers’ Trust & Sav¬ 
ings Bank of Laurens v. Miller, 
214 N.W. 546,- 203 lowa 1380. 

Tex.—^Waters v. B. P. Ellington & 
Co., Civ.App., 289 S.W. 417. 
Mortgagox^s loss of right to crop 
Where mortgagor of his potential 


interest in unplanted crop subse- 
quently loses his right to the crop 
prior to time crop is planted, mort- 
gagee of such crop from such person 
acquires no interest therein, since a 
crop does not come into existence 
until planted.—^Zeigler v. Citizens' 
Bank of Venus, Tex.Civ.App., 79 S.W. 
2d 662, error refused. 

00. Tenn.—Corder v. G. B. Sprouse 
& Co., 100 S.W.2d 1001, 20 Tenn. 
App. 486. 

Tex.—Sanger Bros. v. Hunsucker, 
Civ.App., 212 S.W. 514, 516, error 
dismissed 41 S.Ct. 320, 254 U.S. 
621, 65 L.Ed. 443. 

11 C.J. p 444 note 73. 

Dictum Twin Falis Bank & Trust 
Co. V. V/einberg, 257 P. 31, 33, 44 
Idaho 332, citing Corpus Juris. 

”The crop is considered as having 
a potential existence, and, having 
such potential existence, it may be 
assigned or mortgaged before the 
crop is actually planted, as well as 
thereafter while growing.”—Sanger 
Bros. V. Hunsucker, supra. 

Doctrine of potential existence see 
supra § 26 b. 

eCL. tJ.S.—Swenson v. Laird, C.C.A. 
Neb., 14 P.2d 917, applying Ne- 
hraska law. 

Colo.—Tolland Co. v. First State 
Bank of Keenesburg, 35 P.2d 867, 
95 Colo. 321. 

Kan.—^Danville State Bank v. May, 
271 P. 302, 126 Kan. 714. 

Ky.—^Hutchinson v. Ford, 9 Bush 
318, 15 Am.R. 711. 

Wis.—^Kohler Improvement Co. v. 

Preder, 259 N.W. 833, 217 Wis. 641. 
11 C.J. p 443 note 70. 

Mortgage of property not yet ac- 
quired or existing generally see 
supra ,§ 26. 

At comxnou law 

(1) “The authorities all agree that 
under the striet and ancient common 
law an unplanted crop was not the 
subject of a valid deed of trust or 
mortgage, even as between the par¬ 
ties thereto.”—CofCey v. Land, Miss., 
167 So. 49. 

(2) At common law a mortgage of 
a crop not planted at the date of 
giving mortgage was invalid. “The 
reason , . . was hecause a mort¬ 
gage under the common law was 
treated as a conveyance that had the 
eifect of changing the title of prop¬ 
erty from the mortgagor to the 
mortgagee; it was a sale of the 
property to the mortgagee with a de- 
feasance clause. Since a sale or 
transfer of property not in esse 
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could have nothing to operate on, a 
mortgage of it was considered and 
treated as ineffectual to pass title, 
and therefore void.”—First Nat. 
Bank v. Tuma Nat. Bank, 245 P, 277, 
30 Ariz. 188. 

Mortgage clause in farm lease 

U. S.—Sv;-enson v. Laird, C.C.A.Neb., 
14 P.2d 917. 

In New Tork 

(1) A mortgage on future crops is 
void against a subsequent purchaser 
at an exeeution sale.—Rochester Dis- 
tilling Co. V. Rasey, 37 N.E. 632, 142 
N.T. 570, 40 Am.S.R. 635, affirming 
65 Hun 512, 20 N.Y.S. 583. 

(2) A mortgage on a crop not 
planted is invalid at law as against 
a purchaser after it was gathered.— 
Cressey v. Sabre, 17 Hun 120. 

(3) It has, however, been held that 
a provision in a lease for a lien on 
crops to be raised on the leased 
premises, securing the payment of 
rent to the landlord, is valid.—Smith 

V. Taber, 46 Hun 313—11 C.J. p 443 
note 70 [b] (3). 

“A contract to give a mortgage on 
a crop of wheat not yet sown and 
not in existence is not valid or ef¬ 
fective in law as against third par¬ 
ties who have had no notice.”— 
Schmidt v. Plummer, 37 P.2d 1, 140 
Kan. 436. 

Trust deed given three years be¬ 
fore planting of crop could not be 
considered chattel mortgage thereof, 
since “a chattel mortgage, to be 
valid, must be of a crop then grow¬ 
ing.”—Tolland Co. v. First State 
Bank of Keenesburg, 35 P.2d 867, 
869, 95 Colo. 321. 

62. Ariz.—^First Nat. Bank v. Tuma 
Nat. Bank, 245 P. 277, 278, 30 Ariz. 
188, citing Corpus Juris. 

Colo.—J. I. Case Threshing Mach. 
Co. V. Glass & Bryant Mercantile 
Co., 223 P, 35, 74 Colo. 535, quot- 
ing Corpus Juris—First Nat. Bank 

V. Felter, 176 P. 496, 65 Colo. 370. 
lowa.—^Equitable Life Assur. Soc. v. 

Hastings, 273 N.W. 908, 911, quot- 
ing Corpus Juris. 

Mass.—Parsons v. American Agr. 
Chemical Co., 182 N.E. 863, 280 
Mass. 424. 

Mo.—Langford v. Fanning, App., 7 S. 

W. 2d 726, 728, citing Corpus Juris 
—^First Nat. Bank v. Johnson, 297 
S.W. 724, 221 Mo.App. 31—Klebba 
V. Missouri Meerschaum Co., App., 
257 S.W. 174. 

N.M.—Morrison & Pardue v. Rob¬ 
erts-Dearborne Hardware Co., 14 
P.2d 738, 36 N.M. 332. 
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ment, with respect to a crop not yet planted, to ex- 
ecute a mortgage upon it when it is growing, may 
likewise be enforced in equity, as between the par¬ 
ties, in proper circumstances.^S 

In some jurisdictions having statutory provisions 


relating to mortgages of unplanted crops, such 
mortgages have been held valid or invalid, pursuant 
to or apart from, or without reference to, the stat¬ 
utory provisions.®^ 

The requirement, in some jurisdictions, that the 


Ohio.—Connecticut Mut. Life Ins. Co. 
V. Shelly Seed Corporation of Hol- 
grate, 189 N.E. 654, 46 Ohio App. 
548. 

Tex.—^Perkins v. Alexander, Civ.App., 
209 S.W. 789. 

11 C.J. p 443 note 71. 

Commencement of lien generally see 
infra § 290. 

Interest to which lien attaches gen¬ 
erally see infra § 291. 

««G-eneral anile” 

“In some jurisdictions mortgages 
of future crops are speciflcally legal- 
ized by statute, and in jurisdictions 
that do not have such a statute, as 
in this state, the general rule is that 
in equity a mortgage on unplanted 
crops is enforceable and an equita- 
ble lien is thereby created.”—First 
Nat. Bank v. Johnson, 297 S.W. 724, 
725, 221 Mo.App. 31. 

As equitable mortgage ' 

(1) “If, after giving such a mort¬ 
gage [on crops to be grown], the 
mortgagor goes ahead and plants the 
crops contemplated and intended to 
be mortgaged, and thereby gives it 
potential existence, we believe the 
courts generally hold the instru- 
ment from that time to be an equita- 
ble mortgage, and good not only as 
to the parties, but also as to pur- 
chasers and incumbrancers with no- 
tice.”—First Nat. Bank v. Tuma Nat. 
Bank, 245 P. 277, 278, 30 Ariz. 188. 

(2) “The crops . . . had what 

is termed a ‘potential existence,* and 
a mortgage of them, though not good 
as a conveyance or a reservation, 
was valid as an executory agree- 
ment. . . . Such an agreement is 

enforceable in equity, and hence is 
called an ‘equitable mortgage.’ ”— 
Kelley v. Goodwin, 50 A. 711, 712, 95 
Me. 538. 

XTuder lien theory 
“If under the* common law, where 
the mortgagee took legal title, his 
mortgage upon an unplanted crop, 
although invalid when given, be- 
comes valid in equity upon the 
planting of crop and binding upon 
the parties and ali persons having 
notice, the sam'e resuit must follow 
in those jurisdictions holding the 
mortgagee’s interest limited to a 
lien,” and a mortgage given before 
crop was planted becomes operative 
immediately on planting crop.—^First 
Nat. Bank v. Tuma Nat. Bank, 245 
P. 277, 30 Ariz. 188. 

Validity as against particular per¬ 
sons 

(1) Subsequent mortgagee with 
notice.—^Morrison & Pardue v. Rob- 


erts-Dearborne Hardware Co., 14 P. 
2d 738, 36 N.M. 33l 

(2) Mortgagor’s administrator.— 
Parsons v. American Agr. Chemical 
Co., 182 N.E. 863, 280 Mass. 424. 

(3) Mortgagor’s assignee.—Cheat- 
ham V. Tennell, Ky., 186 S.W. 128. 

63. Kan.—^Danville State Bank v. 

May, 271 P. 302, 126 Kan. 714. 

Neb.—First Nat. Bank v. Young, 247 

N.W. 586, 124 Neb. 598. 

64. Xn Alabama 

(1) Under a statutory pro Vision to 
the effect that a mortgage of un¬ 
planted crops executed during the 
year in which the crops are grown 
conveys the legal title thereto, such 
a mortgage conveys legal title to 
the crop from the moment of execu- 
tion.—^First Nat. Bank v. Crawford, 
149 So. 228, 227 Ala. 188, denying 
certiorari 149 So. 230, 25 Ala.App. 
463—11 C.J. p 443 note 72 [a] (1). 

(2) Thus a mortgage on 1931 
crops, executed in January and pay- 
able in March, was not void on 
ground mortgage became due be¬ 
fore 1931 crops could be raised and 
gathered.—^First Nat. Bank v. Craw¬ 
ford, supra. 

(3) It has also been held under 
this provision 'that a mortgage of 
unplanted crops, executed after 
January 1 of year in which crops 
are to be grown, conveys legal title 
thereto only when “crops” have po¬ 
tential existence.—First Nat. Bank 
V. Crawford, supra. 

(4) Under such provision, or with¬ 
out reference thereto, a mortgage of 
crops to be grown in subsequent 
years is held not to pass the legal 
title to such crops, but merely an 
equitable right or lien.—^White v. 
Kinney, 101 So. 426, 211 Ala. 624— 
Butler Cotton Oil Co. v. Collins, 75 
So. 975, 200 Ala. 217—W. B. Smith 
& Sons V. G-ay, 106 So. 214, 21 Ala. 
App. 130—Sansom v. Covington Coun- 
ty Bank, 87 So. 406, 17 Ala.App. 556, 
certiorari denied Ex parte Sansom, 
87 So. 408, 205 Ala. 54—11 C.J. p 443 
note 72 [a] (2). 

(5) And a mortgage on crops 
grown during one year, and there- 
after until indebtedness secured was 
paid, conveyed title to crops for that 
year and created lien on crops for 
subsequent years.—^Whaley v. Bright, 
66 So. 644, 189 Ala. 134— W, B. Smith 
& Sons V. Gay, supra. 

(6) The mortgage or lien has been 
held valid as against third persons 
with notice thereof.—^Houston Nat. 
Bank of Dothan v. J. T, Edmonson 
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& Co., 75 So. 568, 200 Ala. 120—Kil- 
gore V. Jones, 73 So. 832, 15 Ala.App. 
472. 

(7) Thus a court of equity will 
protect and enforce the lien of a 
chattel mortgage on crops to be 
planted as against any subsequent 
purchaser with notice.—Houston Nat. 
Bank of Dothan v. J. T. Edmonson 
& Co., supra. 

(8) And the contract rights of a 
daughter in crops raised on land 
rented by her father, of which crops 
she became a tenant in common, 
were held subordinate to the father’s 
crop mortgage if the daughter had 
notice of the mortgage at the time of 
contracting.—^Kilgore v. Jones, supra. 

(9) When a crop to be grown 
comes into existence, and is deliv- 
ered to the mortgagee, his legal title 
has been held to be complete.— 
Houston Nat. Bank of Dothan v. J. 
T. Edmonson & Co., supra. 

(10) Construing an amendment to 

the above provision which provided 
that “mortgages of crops to be grown 
in the year subsequent to the year 
in which the debt secured by the 
mortgage matures, and ali contracts 
to execute such mortgage shall be 
null and void,” it was held that “the 
purpose and effect of the . . . 

[amendment] was to deny the power 
to such mortgagors to incumber 
their crops, by equitable lien or title, 
except as to crops grown on land 
which the mortgagor owned or had a 
present interest in when the mort¬ 
gage was given, during the year ,or 
years in which the debt secured by 
the mortgage, by its terms, matured. 
—Shaw V. Kinney, 149 So. 227, 227 
Ala. 170. 

(11) Thus, where mortgage on 
crops was executed by landowner in 
December, 1930, securing debt matur- 
ing in 1931, mortgage vested in 
mortgagee equitable title to 1931 
crops.—Shaw v. Kinney, supra. 

(12) Prior to the statute, a mort¬ 
gage on an unplanted crop did not 
convey legal title, but created an 
equitable title and interest.—^Whit- 
tleshofter v. Strauss, 3 So. 524, 83 
Ala. 517—11 C.J. p 443 note 72 [a] 

(4). 

Xn Arkansas 

(1) Under statutory provisions to 
the effect that mortgages on planted 
and unplanted crops shall be as ef¬ 
fective as mortgages on property in 
being, and that such mortgages are 
valid as to crops grown within 
twelve months from the execution of 
the mortgage, mortgages of unplant- 
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mortgagor have some interest in the land on which tion o£ the mortgage, is considered in § 24 supra, 
the crop is to be raised, at the time of the execu- Intervention of new act. Some authorities re- 


ed crops are held valid.—^Delta Cot- 
ton Co. V. Arkansas Cotton Oil Co., 
97 S.W. 440. 80 Ark. 431—11 CJ. p 
443 note 72 [b] (1). 

(2) It will not be presumed that 
the parties contracted for crops to 
be gTown after such time.—^Word v. 
Cole, 183 S.W. 757, 122 Ark. 457. 

(3) Prior to the statute, mort- 
gages on unplanted crops were void. 
—Roberts v. Jacks, 31 Ark. 597, 25 
Am.R. 584—Tomlinson v. Greenfleld, 
31 Ark. 557—Hamlett v. Tallman, 30 
Ark. 505. 

Xn Dakota Territory, under a stat- 
utory provision to the effect that an 
agreement may be made to create a 
lien on property not yet acquired or 
existing, a mortgage of crops not yet 
planted was held valid.—Grand Forks 
Nat. Bank v. Minnesota, etc., EI. Co., 
43 N.W. 806, 6 Dak. 357—11 C.J. P 
443 note 72 [c]. 

Zn. Georgia 

(1) Under a statutory provision 
that “a mortgage given to secure ad- 
vances for the purpose of making 
and gathering crops, shall embrace 
and cover crops before the.same are 
planted or growing of such mortga¬ 
gor, when it is so stipulated there- 
in, within the limit of the calendar 
year such crops may be planted,a 
crop mortgage executed on December 
20 for making a crop to be grown 
during the following year Is valid, 
since the advances, not the mort¬ 
gage, must be given during the ca¬ 
lendar year.—J. S. Cowart & Son v. 
Taliaferro, 163 S.E. 271, 272, 45 Ga. 
App. 93. 

(2) Not only must the mortgage 
stipulate that it was given to secure 
such advances, but the advances 
must actually be given for that pur¬ 
pose.—^Dawson Nat. Bank v. Bank of 
Dawson, 155 S.E. 791, 42 Ga.App. 300. 

(3) Without reference to the stat¬ 
ute, it has been held that a mort¬ 
gage- of unplanted crops is invalid 
unless given in consideration of ad¬ 
vances made for the cultivation of 
the crops.—^Pirst Joint Stock Land 
Bank v. Moultrie Banking Co., 176 
S.E. 791, 49 Ga.App. 759. 

(4) Prior to the statute referred 
to in (1) supra, a mortgage of an 
unplanted crop was invalid.—Cusseta 
Bank v. Ellaville Guano Co., 85 S.E.- 
119, 143 Ga. 312. 

(5) However, a lien under a stat¬ 
ute providing for a special lien for 
fertilizers was held not subject to 
the rule that mortgages of unplant- 
ad crops are invalid.—^Hardwick v. 
Burtz, 59 Ga. 773. 

Xn. Idaho 

(1) Under a statutory provision to 
the effect that a chattel mortgage 
may be made upon crops to be grown 


and sown in the future, such mort¬ 
gages have been held valid.—Collins 
V. Brown, 114 P. 671, 19 Idaho 360. 

(2) So apart from statute.—Twin 
Falis Bank & Trust Co. v. Weinberg, 
257 P. 31. 44 Idaho 332. 

(3) A chattel mortgage executed 
in January, 1890, upon the crop of 
wheat that might be sown and grown 
during that year was held a valid 
lien on the crop under the governing 
statutes.—Pierce v. Langdon, 28 P. 
401, 3 Idaho 141. 

Zu Minnesota 

(1) Under a statutory provision to 
the effect that mortgages of unplant¬ 
ed crops, more than one year before 
the seed is sown, are void, unless the 
mortgage is given to secure the pur- 
chase price of the land on which the 
crops may be planted, a mortgage 
not satisfying the statutory condi- 
tions is void.—^Ward v. Rippe, 100 
N.W. 386, 93 Minn. 36. 

(2) Under this statute a mortgage 
executed August 15 of crops to be 
grown for the next year is good.— 
Piano Mfg. Co. v. Halberg, 63 N.W. 
1114, 61 Minn. 528. 

(3) Subject to the limitations im- 
posed by this statute, and before its 
enactment, chattel mortgages on 
crops not yet planted have been sus- 
tained.—Hogan v. Atlantic EI. Co., 
69 N.W. 1, 66 Minn. 344—11 C.J. p 
443 note 72 [e] (3). 

Zn Mississippi 

(1) It has been held, under a stat¬ 
ute so providing, that a mortgage 
can be made on crops to be produced 
within flfteen months after the exe- 
cution of the mortgage.—Betts v. 
Ratliff, 50 Miss. 561. 

(2) But mortgages of crops to be 
produced have been held valid in- 
dependently of such statute.—^White 
V. Thomas, 52 Miss. 49—11 C.J. p 
443 note 72 [d]. 

(3) Without reference to statute, 
a mortgage has been held valid only 
if it is on crops of a certain year to 
secure advances made during that 
year to produce such crops; and if 
a mortgage of unplanted crops cov- 
ers the crops of subsequent years, it 
constitutes, as to such crops, an 
equitable mortgage. enforceable only 
between the parties.—^Butler Mercan- 
tile Co. V. Cruise, 166 So. 325, 175 
Miss. 200. 

(4) It has also been held that *'a 
mortgage or deed of trust may be 
given, good at law, upon a crop to 
be produced during the year in which 
the deed of trust or mortgage is 
executed, and this may be before the 
crop of that particular year is plant¬ 
ed, and may be given even before the 
beginning of the year, if so closely 
connected both in point of time and 
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in purpose that it may be said that 
preparations were then being made 
for the planting and production of 
the particular next succeeding an- 
nual crop.”—Coffey v. Land, 167 So. 
49, 51. 

Zn North Carolina 

(1) Under, or without reference to, 
a statute providing that a lien may 
be had, by one advancing money for 
the cultivation of crops, on the crops 
made within one year from the date 
of the agreement for the lien, a chat¬ 
tel mortgage on crops \o be grown 
during the following year is held 
valid.—^Warrington v. Hardison, 116 
S.E. 166, 185 N.C. 76—Hurley v. Ray, 
76 S.E. 234, 160 N.C. 376—11 C.J. p 
443 note 72 [f] (1). 

(2) If the conveyance is silent as 
to how long the mortgage is intend- 
ed to continue, it is valid only as to 
the crops raised during the year next 
after its execution.—Smith v. Coor, 
10 S.E. 466, 104 N.C. 139—Wooten v. 
Hili, 3 S.E. 846, 98 N.C. 48. 

Zn North Z>akota, under statutory 
provisions to the effect that an 
agreement may be made to create a 
lien on property not yet acquired or 
existing, and that such a lien by 
contract shall attach only to the 
crop next maturing after the deliv- 
ery of such contract, a mortgage of 
unplanted crops next maturing after 
the execution and delivery of the 
mortgage is valid.—Thompson Yards 
V. Richardson, 199 N.W. 863, 51 N. 
D. 241—11 C.J. p 443 note 72 [g].* 
IxL Oklahoma 

(1) A mortgage of unplanted crops 
has been held valid under a statute 
providing in effect that a mortgage 
of planted or unplanted crops shall 
have the same force and effect to 
bind the crops as other mortgages 
have to bind property in being.— 
Smith V. La Fayette, 119 P. 979, 29 
Okl. 671. 

(2) Such a mortgage is also valid 
under an apparently different statute 
to the effect that an agreement may 
be made to create a lien on property 
not yet acquired or existing.—^Allis 
Chalmers Mfg. Co. v. Security Eleva¬ 
tor Co., 38 P.2d 138, 140 Kan. 580. 
applying Oklahoma statute—^Eckles 
V. Ray, 75 P. 286, 13 Okl. 541. 

Zn South Dakota, under a statute 
providing, among ofher things, that 
an agreement may be made to cre¬ 
ate a lien on property not yet ac¬ 
quired or not in existence, a tenanfs 
interest in crops to be grown under 
a crop-sharing lease is mortgageable. 
—National Bank of Wheaton, Minn. 
V. Elkins, 159 NW. 60, 37 S.D. 479. 

Zn Washington, under statutory 
provisions to that effect, a mortgage 
made on a crop before it is planted, 
is valid as to crops grown within 
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gdivd a mortgage as ineffective to convey the legal 
title to unplanted crops,®® or to create a lien there- 
on,®® tintil the intervention of some new act, such 
as the mortgagee’s taking possession,^^ actual or 
constructive,^^ of the crop after it has been plant- 
ed, and before the rights of third parties become 
fixed;®^ but there is also authority for the view 
that such a mortgage is valid without any new actJ® 

b. Fmit Crops 

A fruit crop is heid a proper subject of a chattel 
mortgage, whether regarded as realty or as personalty. 
Under governing statutes, a mortgage of a growing fruit 
crop has been heid mortgageabie, but mortgages of fruit 


§ 32 

crops to be grown have been variousiy heid vaiid and 
invaiid. 

In the absence of statute, a fruit crop, whether 
regarded as a perennial crop and part of the real¬ 
ty,or as the same as an annual crop, and, there- 
fore, personalty,*^ 2 js heid to be a proper subject o.f 
a chattel mortgage. 

Where mortgages of fruit crops are heid to be au- 
thorized only by a statute authorizing the mortgag- 
ing of growing crops, a growing fruit crop may be 
the proper subject of a chattel mortgage.*^^ Under 
such construction, chattel mortgages of fruit crops 
not yet growing are heid void;*^^ but under a stat- 


twelve moiiths from the execution 
thereof.—Community State Bank v. 
Martin. 258 P. 498, 144 Wash. 483. 

65. Ala.—^Hurst v. Bell, 72 Ala. 336. 
Mo.—Liangford v. Panning, App., 7 

S.W.2d 726. 

Reguirement of new act as to* mort¬ 
gages of after-acquired property 
generally see supra § 26 d. 

66. Neh.—^Nelson v. State, 238 N.W. 
110, 112, 121 Neb. 658—State Bank 
of Gering v. Grover, 193 N.W. 765, 
766, 110 Neb. 421. 

Ohio.—Connecticut Mut. Life Ins. Co. 
V. Shelly Seed Corporation of Hol- 
gate, 189 N.E. 654, 46 Ohio App. 
548. 

The nUe is well established in. this 
state that a chattel mortgage on an 
unplanted crop is inefCectual to cre¬ 
ate a lien, either legal or equitable, 
in favor of the mortgagee until the 
intervening of some new act, as 
where the mortgagee takes posses- 
sion of the property after being 
planted.—^Nelson v. State, 238 N.W. 
110, 112, 121 Neb. 658—State Bank 
of Gering v. Grover, 193 N.W. 765, 
766, 110 Neb. 421. 

67. Mo.—^Langford v. Fanning, App., 
7 S.W.2d 726. 

Neb.—Nelson v. State, 238 N.W. 110, 
121 Neb. 658—State Bank of Ger¬ 
ing V. Grover, 193 N.W. 765, 110 
Neb. 421. 

68. Ohio.—Connecticut Mut. Life 
Ins. Co. v. Shelly Seed Corporation 
of Holgate, 189 N.E. 654, 46 Ohio 
App. 548. 

09. Mo.—Langford v. Fanning, App., 
7 S.W.2d 726. 

76. Mass.—Parsons v. American 
Agr. Chemical Co., 182 N.E. 863, 
280 Mass. 424. 

Keither delivery aor possessioa 
A recorded mortgage of a future 
crop is valid as against the mortga- 
gor’s administrator notwithstanding 
the mortgagee never received -deliv- 
ery nor took possession of the crop. 
—Parsons v. American Agr. Chemi¬ 
cal Co., supra. 

71. Ga.—^A. J. Evans Marketing 
Agency v. Federated Growers’ 
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Credit Corporation, 165 S.E. 114, 
118, 175 Ga. 294. 

Aualogfy to turpentlne crop 

(1) “A peach crop is very similar 

. . . to a crop of turpentine. The 

turpentine, until separated from the 
tree, is a part of the realty. After 
such separation it is personalty. 

. . . No one can doubt that tur¬ 
pentine in pine trees may be sold 
or incumbered before the trees are 
even cut.”—^A. J. Evans Marketing 
Agency v. Federated Growers’ Credit 
Corporation, supra. 

(2) Property subsequently severed 
from realty see supra § 28. 
Foreclosure after crop gathered 

After peaches are gathered, mort¬ 
gage liens against peach crop may 
be foreclosed as on personalty.—^A, 
J. Evans Marketing Agency v. Fed¬ 
erated Growers* Credit Corporation, 
supra. 

72. Cal.—Congdon v. G. M. H. Wag- 
ner & Sons, 278 P. 863, 865, 207 
Cal. 373. 

Idaho.—Twin Falis Bank & Trust Co. 
V. Weinberg, 257 P. 31, 33, 44 Ida¬ 
ho 332, 54 A.L.R. 1527. 

“A growing crop of fruit occupied 
the same relation to the land as a 
growing crop of grain, and as fruc¬ 
tus industriales was personal prop¬ 
erty which might properly be sub- 
jected to a chattel mortgage.”— 
Congdon v. G. M. H. Wagner & Sons, 
supra. 

“That an apple crop is personal | 
property, and would be subject to j 
chattel mortgage in the absence of 
statute, is, no doubt, the modern 
rule.”—Twin Falis Bank & Trust 
Co. V. Weinberg, supra. 

73. Wash.—Stuhlmiller v. Stuhlmil- 
ler, 248 P. 393, 140 Wash. 175— 
Kennewick Supply & Storage Co. v. 
Hembree, 233 P. 660, 133 Wash. 
697, affirmed 236 P. 808, 133 Wash. 
341—^Kennewick Supply & Storage 
Co. V. Fry, 233 P. 658, 133 Wash. 
341, affirmed 236 P. 808, 133 Wash. 
341. 

What constltxites ‘^gxowing” fmit 
crop 

(1) A fruit crop “is not a growing 
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crop within the meaning of our chat¬ 
tel mortgage statute at any time 
prior to the preceding dormant win- 
ter period.”—Stuhlmiller v. Stuhlmil¬ 
ler, 248 P. 393, 394, 140 Wash. 175. 

(2) As applied .to a fruit crop, the 
words “growing crops” must be heid 
to relate only to crops grown and 
harvested the year the chattel mort¬ 
gage is given.—Kennewick Supply & 
Storage Co. v. Hembree, 233 P. 660, 
133 Wash. 697, affirmed 236 P. 808, 
133 Wash. 341—^Kennewick Supply 
& Storage Co. v. Fry, 233 P. 658, 133 
Wash. 341, affirmed 236 P. 808, 133 
Wash. 341. 

(3) “It cannot be heid that the 
commencement of the formation of 
the ‘fruit buds’ in a given year con- 
stitutes a portion of the period of 
the growing of the crop of the suc¬ 
ce eding year any more, than it can be 
heid that the growth of the tree in 
other respects during the prior years 
of its life constitutes a part of the 
period of the growing of the crop of 
succeeding years.”—Stuhlmiller v. 
Stuhlmiller, supra—Kennewick Sup¬ 
ply & Storage Co. v. Hembree, 233 
P. 660, 133 Wash. 697, affirmed 236 P. 
808, 133 Wash. 341—Kennewick Sup¬ 
ply & Storage Co. v. Fry, 233 P. 658, 
133 Wash. 641, affirmed 236 P. 808, 
133 Wash. 341. 

74. Wash.—Stuhlmiller v. Stuhlmil¬ 
ler, 248 P. 393, 140 Wash. 175— 

Kennewick Supply & Storage Co. v. 

Hembree, 233 P. 660. 133 Wash. 

697, affirmed 236 P. 808, 133 Wash. 

341—Kennewick Supply & Storage 

Co. V. Fry, 233 P. 658, 133 Wash. 

341, affirmed 236 P. 808, 133 Wash. 

341. 

Fmit crop uot grown from seed 
sown or planted 

Under a statute permitting mort¬ 
gages “upon growing crops and upon 
crops before the seed thereof shall 
have been sown or planted,” with the 
provision as to crops grown from 
seed sown or planted that the mort- 
gaging for more than a year in ad- 
vance is forbidden, it was heid that 
a crop of fruit was not a crop grown 
from “seed that are sown or plant¬ 
ed*’ and that, therefore, only a 
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ute permitting chattel mortgag^es of crops to be 
^‘sown and grown/^ a chattel mortgage of fruit 
crops not yet grown is valid.'^^ 

§ 33. Fixtures 

Chattels Incorporated with the land as fixtures wlll 
not pass by chattel mortgage, but attached chattels 
remaining personalty may be so encumbered; thus a 
bulldlng may be the subject of a chattel mortgage If 
movable by agreement wIth the landowner. A chattel 
mortgagee may not remove a chattel or bulldlng, or fore- 
close on a bulldlng, if his mortgagor does not obtain, or 
has lost, the right of removal. 

Where chattels have been so incorporated with 
the land as to assume the character of fixtures, they 
will not pass under a chattel mortgage but if 
their character as personalty is retained, they may 
be so encumbered, although attached to the realty.'^'^ 
Thus, although ordinarily, a building on land is not 
regarded as the proper subject of a chattel mort¬ 
gage,yet, if a building is erected by one person 
on the land of another, under an agreement with 
the owner of the land that it may be moved, it re- 


mains personalty, and may be the subject of a chat¬ 
tel mortgage,'^^ as where it is erected by a lessee 
under such agreement,®® although prima facie a 
part of the freehold.®! 

Mortgagor^s lack of right of removal. As is stat- 
ed in § 23 a supra, a mortgagor can convey by 
mortgage only that interest in property which he 
possesses; thus, if the mortgagor is a tenant of the 
realty to which a chattel is annexed,®^ or on which 
a building is erected,®® and does not obtain, or has 
lost, the right to remove the property, his mortgagee 
does not have that right; nor can the mortgagee of 
a building which became the property of the land¬ 
owner, and which the tenant could neither remove 
or sell, foreclose his mortgage thereon.®^ 

Under a statute providing that any interest in 
real property capable of being trans ferred may be 
mortgaged, it has been held that personal property 
which, through being attached to land, has beconie 
a part of the realty may stili be mortgaged sepa- 
rately from the land itself;®^ and under a statute 


“growin&” fruit crop could be mort¬ 
gaged.—Stuhlmiller v. Stuhlmiller, 
248 P. 393, 140 Wash. 175—Kenne- 
wick Supply & Storage Co. v. Hem- 
bree, 233 P. 660, 133 Wash. 697, af- 
firmed 236 P. 808, 133 Wash. 341— 
Kenfaewlck Supply & Storage Co. v. 
Pry, 233 P. 658, 133 Wash. 341, af- 
flrmed 236 P. 808, 133 Wash. 341. 

75. Idaho. — Twin Palis Bank & 
Trust Co. V. Weinberg, 257 P. 31, 
44 Idaho 332, 54 A.L.R. 1527, not 
following Stuhlmiller v. Stuhlmil¬ 
ler, 248 P. 393, 140 Wash. 175, and 
Kennewick Supply & Storage Co. 

V. Fry, 233 P. 658, . 133 Wash. 341, 
affirmed 236 P. 808, 133 Wash. 341. 

70. U.S.—^Humboldt P. Ins. Co. v. 

W. H. Ashley Silk Co., N.J., 185 
P. 54, 107 C.C.A. 274. 

11 C.J. p 445 note 83. 

77. Chio.—Prigidaire Sales Corpora¬ 
tion V. Katz, 29 Ohio N.P.,N.S., 595. 
11 C.J. p 446 note 84. 

Coutract preservixig personalty sta¬ 
tus 

Where electric refrigerators were 
sold under a contract containing a 
chattel mortgage provision and stip- 
ulating that the refrigerators were 
to be so installed as to be removable 
without damage to the premises, the 
provisions of the contract preserved 
the status of the property as per¬ 
sonalty, and the mortgage was valid. 
—Prigidaire Sales Corporation v. 
Katz, supra. 

70. Me.—Simpson v. Emery, 183 ,A. 
842, 843, 134 Me. 213, quoting Cor¬ 
pus Juris. 

Okl.—Scrivner v. Pope, 289 P. 311, 
143 Okl. 246. 

11 C.J. p 445 note 89. 


79. U.S.—In re Ballard, D.C.Tex., 
279 F. 674. 

Me.—Simpson v. Emery, 183 A. 842, 
843, 134 Me. 213, Quoting Corpus 
Juris. 

N.D.—Thompson Yards v. Bunde, 196 
N.W. 312, 50 N.D. 408, 30 A.L.R. 
538. 

Okl.—^Widick v. Phillips Petroleum 
Co., 49 P.2d 132, 134, 173 Okl. 325, 
104 A.L.R. 228, citing Corpus Ju¬ 
ris. 

S.D.—Coughlin v. Brumwell, 219 N. 

W. 256, 52 S.D. 551. 

11 C.J. p 445 note 90. 

Veudee of land 

Where a vendee, under a contract 
for the sale of land, purchased his 
building material for use in con- 
structing a granary under an agree¬ 
ment With the seller of such building 
material that the building to be con- 
structed therefrom should be deemed 
personalty. and the building is con- 
structed in such manner that it can 
be removed from the realty without 
material injury thereto, a chattel 
mortgage given on such building is 
enforceable, the building not being 
real property and the vendee being 
deemed the owner in equity; and 
the mortgage is not rendered invalid 
by a provision in the contract of sale 
to the eftect that ali buildings erect¬ 
ed or placed thereon shall not be 
removed therefrom, but shall be and 
remain the absolute property of ven¬ 
dor until the contract has been fully 
performed by vendee. — Thompson 
Yards v. Bunde, 196 NW. 312, 50 N. 
D. 408, 30 A.L.R. 538. 

00. U.S.—In TC Ballard, D.C.Tex, 
279 P. 574. 

Okl.—^Widick v. Phillips Petroleum 
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Co., 49 P.2d 132, 173 Okl. 325, 104 
A.L.R. 228. 

But it has been held that a build¬ 
ing erected by lessees on land of 
which they held a lease for a defi¬ 
nite term, which lease provided that 
the lessees were to have the right 
to remove the building on the ter- 
mination of the lease, became real 
property, and did not pass by a chat¬ 
tel mortgage, since “whenever the 
owner of a building has any estate 
in the land, the title to the building 
attaches to that estate, and is as 
much real estate as that in the land 
is.”—^In re Rogers & Woodward, D.C. 
Vt., 132 P. 560, 562, applying Ver- 
mont law. 

81. Me.—Simpson v. Emery, 183 A. 
842, 843, 134 Me. 213, quoting Cor¬ 
pus Juris. 

11 C.J. p 445 note 90. 

82. Neb.—Puller v. Brownell, 67 N. 
W. 6, 48 Neb. 145. 

11 C.J. p 445 note 85. ‘ 

83. Tex.—Compton v. W. P. & J. F. 
Barnes Lumber Co., Civ.App., 99 S. 
W.2d 634, error dismissed. 

ICaterialmau 

Where a building erected by a ten¬ 
ant became part of the realty, a 
chattel mortgage on the building, 
given to the materialman who fur- 
nished part of the lumber therefor, 
conveyed no right of removal to the 
mortgagee, for the tenant did not 
have that right.—Compton v. W. F. 
& J. F. Barnes Lumber Co., supra 

84. Okl.—Scrivner v. Pope, 289 P. 
311, 143 Okl. 246. 

85. U.S.—Brodrick v. Kilpatrick, C. 
C.Cal., 82 F. 138, applying Califor- 
nia statute. 
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granting the right to mortgage “movables,” a mort- 
gage of fixtures, or “movables immobilized by des- 
tination,” was held valid.86 

§ 34. —— Household Goods 

Under a statute specifying that upholstery, furnf- 
ture, and household goods may be mortgaged, such prop- 
erty is mortgageable wlthout qualification or limitatlon. 

Under a statute specifying that, among other 
things, ‘'upholstery, furniture, and household goods'' 
may be mortgaged, the right to mortgage such 
property is without qualification or limitation.S7 

The requirement that the mortgagor's spouse 
join in a mortgage of household goods is consid- 
ered in § 19 supra, 

§ 35. - Stock in Trade 

Apart from statute, a mortgage of a stock In trade 
has been heid valld, at least as between the parties, but 
void as against purchasers and creditors of the mort- 
gagor; the validity of such a mortgage may, however, 
be and is in some jurisdictions controlled by express stat- 
utes. 

In the absence of statutory restrictions, while a 


mortgage of a stock in trade has been held valid,^^ 
at least as between the parties,^9 such a mortgage 
is void as against purchasers and creditors of the 
mortgagor.99 The effect on the validity of an 
agreement that the mortgagor may continue to sell 
the merchandise without accounting to the mort- 
gagee for the proceeds of the sales is considered in 
§§ 202-207 infra. 

Under a statute providing in effect that a mort¬ 
gage of a stock of goods exposed to sale in the reg- 
ular course of business, which the mortgagor is to 
continue to possess, control, and sell, is void, such 
a mortgage is void as against innocent third par¬ 
ties,9i but has been held valid as between the par¬ 
ties. 92 

Under a statute specifying what property may be 
the subject of a mortgage, and making no reference 
to stock in trade, personalty held for sale, ^2 or in 
transit, to be placed on sale when received,94 was 
held mortgageable; and under a statute expressly 
permitting the mortgaging of stock in trade, a bili 
of sale of such stock, given as security for the pay- 
ment of a debt, is valid. 95 


86. La,—^Bank of White Castle v. 
Clark, 159 So. 409. 411, 181 La. 303. 

Effect of special statute 
Such a mortgage is not limited to 
the situation considered in **a special 
statute providing for the issuance of 
bonds on rural real estate and the 
movables formlng part of the real 
estate and securing the same by 
mortgage and chattel mortgage on 
the property affected," — Bank of 
White Castle v. Clark, supra. 

87. Cal.—Old Settlers Inv. Co. v. 
White, 110 P. 922, 925, 158 Cal, 
236. 

Statutory provisions specifying 
mortgageable property generally 
see supra § 22. 

Goods hi warehouse 

mortgage upon property of that 
description would be valid, If proper- 
ly executed and recorded, as well 
where the property was stored in a 
warehouse or not devoted to any use, 
as where It was in actual use in a 
dwelling, lodging house, or hoteL*’— 
Old Settlers Inv. Co. v. White, supra. 

Soda fouutaiu and other utensils 
in a candy store are not within the 
meaning of the statute.—In re Grain¬ 
ger, Cal., 160 P. 69, 87. C.C.A. 225. 

88. Wash.—Lung v. Bank of Cali- 
fornia, N. A., 221 F. 293, 127 Wash. 
615. 

Renewals of, or additions to, stock 
or eguipment see supra § 26 g. 

89. Okl. — Union State Bank of 
Shawnee v. Housel, 256 P.. 29, 124 
Okl. 294. 

90. Va.—^Boice v. Pinance & Guar- 


anty Corporation, 102 S.E. 691, 692, 
593. 127 Va. 563, 10 A.L.R. 654. 
*'May be void as against creditors."*' 
—^Union State Bank of Shawnee v. 
Housel, 256 P, 29, 30, 124 Okl. 294. 

“From . . . 1825, until the pres¬ 
sent time, it has been uniformly held 
by this court that such a mortgage 
, . . on a stock of goods, wares, 
and merchandise ... is ‘null and 
void as against creditors and pur¬ 
chasers’ of the grantor. . . . Prop¬ 
erty bought for the express purpose 
of daily indiscriminate sale to the 
general public, exposed for such sale 
at the place of business of a licensed 
dealer, and over which the dealer is 
permitted to exercise the dominion 
of owner, cannot be made the subject 
of a valid chattel mortgage.”—Boice 
V. Pinance & Guaranty Corporation, 
supra. 

<^eason of the rule is that it is 
a fraud upon third persons, To up- 
hold such a mortgage would give to 
the mortgagor a flctitious credit and 
allow him to posp before the world 
as the owner of goods when such is 
not the fact.”—^Boice v. Pinance & 
Guaranty Corporation, supra. 

Character of article sold immaterial 
(1) “Neither size, value, nor Iden¬ 
tification marks can exempt an ar¬ 
ticle from the application of the 
principle involved.”—^Boice v. Pi¬ 
nance & Guaranty Corporation, su- 

, 

I (2) Thus, automobiles are not ex¬ 
empt.—Boice v. Pinance & Guaranty 
1 Corporation, supra. 
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91- Ariz.—Hartford Pire Ins. Co. v 
Jones, 250 P. 248, 31 Ariz. 8, re- 
hearing denied 252 P. 192, 31 Ariz 
289. 

Provisioa limited to stock of “mer. 
chant” 

Under a code provision, excepting 
from goods which may be subjectec 
to mortgage “the stock in trade of i 
merchant,” a mortgage on the goods 
of a company engaged in their manu 
facture was valid, since one wh( 
simply manufactures an article an< 
sells it is not a merchant.—Phillipj 
V. Byers, 209 P. 557, 189 Cal. 665 
667. 

92. Ariz.—^Hartford Pire Ins. Co. v 
Jones, 250 P. 248, 31 Ariz. 8, re 
hearing denied 252 P. 192, 31 Ari 2 
289. 

Beasoa for rule 

*Tt is obvious that . • . [the 
purpose [of the provision] is to pro 
tect the innocent purchaser of mer 
chandise exposed to sale in the reg 
ular course of business from takini 
it subject to a hidden and superio 
lien. . . . the very use of th 

Word ‘fraudulent’ in the sectioi 
would seem to imply that it was th 
rights of such third parties onl; 
which the Legislature was attempt 
ing to protect.”—Hartford Pire Ins 
Co. V. Jones, supra. 

93. La. — Palmisano v. Louisiam 
Motors Co., 117 So. 446, 166 La 
416. 

94. La. — Palmisano, v. Louisianj 
Motors Co., supra. 

95. U.S.—^Hardwick Bank & Trus 
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§ 36. — ■ Chattels Real 

A chattel real is not mortgageable by chattel mort- 
gage. 

A chattel real is not the proper subject of a chat¬ 
tel mortgage.^^ 

§ 37. Debt or Liability Secured 

A debt or liability which it is given to secure is an 
essentiai of a mortgage; as between the parties at least 
it may be due to or from others than the mortgagee or 
mortgagor and a singie mortgage may secure several 
debts to several persons. 

In order that a transaction may constitute a chat¬ 
tel mortgage it is essentiai that there be a debt 
or liability,the nature of which is considered be- 
low in this section and in §§ 38-41 infra, and that 

Co. V. McFarland, C.C.A.Ga., 43 F. 

2d 807, reversingr, D.C., In re Vin- 
ing, 37 F.2d 103. 

U.S.—In re Fulton, D.C.N.T., 163 
F. 664. 

Chattel real as subject of real estate 
mortgage see the C.J.S. title Mort- 
gages § 71, also 41 C.J. p 372 note 
32. 

Chattels real defined and distin- 
guished from chattels personal see 
the C.J.S. title Property § 8, also 
11 C.J. p 385 note 6-p 386 note 23, 

50 C.J. p 763 notes 23-29. 

97. Fla.—Holmberg v. Hardee, 108 
So. 211, 90 Fla. 787. 

Miss.—Mitts V. Price, 92 So. 

129 Miss. 554. 

Tex.—^Trott v. Flato, Civ.App., 244 S. 

W. 1085. 

11 C.J. p 446 notes 2, 4. 

Chattel mortgage to secure usurious 
loan see the C.J.S. title Usury § 63, 
also 66 C.J. p 246 note 39-p 247 
note 47. 

Definition of chattel mortgage as in- 
cluding intention to secure debt 
see supra § 1. 

Intention to secure debt as distin- 
guishing chattel mortgage from 
other transactions see supra §§ 

3-7. 

Necessity and sufficiency of consid- 
eration 'for mortgage see infra § 

42. 

CancellatioxL of debt 
Where plaintiff conveyed cotton- 
ginning piant to trustee under agree- 
ment that Corporation. should be 
formed and stock issued to his cred- 
itors in cancellation of the debts, 
with the option to him of purchasing 
the stock by paying the creditors, 
the transaction did not constitute a 
mortgage, since the debts were can- 
celed and not continued.—Trott v. 

Flato, Tex.Civ.App., 244 S.W. 1085. 

Making of payment 

‘*A feature essentiai to a mortgage 
is an indebtedness which it is de- 
signed to secure. The existence of 
this is not implied in a pro Vision, 


a transfer of property be made to secure such debt 
or liability. 

A chattel mortgage may be given to secure a 
debt of any kind,99 as, for example, an unliquidated 
debt,l nor need the debt have had its inception in, 
or be evidenced by, a note ;2 but a mortgage given 
to secure a note cannot exist as an independent se- 
curity.3 

Parties* relationship to debt It has been declared 
that where there is no relationship of debtor and 
creditor, a chattel mortgage is ordinarily held fraud- 
ulent and void as to third persons, although as be¬ 
tween parties it may be valid.*^ A mortgage may be 
given to one person to secure a debt owed by the 
mortgagor to another,® as where it is given to a 

Or.—Schwary v. Schwary, 7 P.2d 986, 
138 Or. 690. 

Description of debt or liability se¬ 
cured see infra §§ 72-76. 

“A mortgage is good without any 
note. If a bona fide debt exists, and 
is sulRciently described in the mort¬ 
gage to protect creditors and third 
parties from being misled, it is suffi¬ 
cient.”—Schweer v. Schwabacher, su¬ 
pra. 

3. 111,—Elvin r. Wuchetich, 157 N.E. 
243, 244, 326 Tll. 285—Gaff v. Har- 
ding, 48 IU. 148, 150. 

‘Tt has been often decided that a 

mortgage cannot exist as an inde¬ 
pendent security in the hands of one 
person while the note which it is 
given to secure belongs to another.” 
—Elvin V. Wuchetich, supra—Gafl: 
V. Harding, supra. 

But, where a creditor took a note 
from a debtor who was a member of 
a partnership, sold it to a bank with 
his indorsement, and.when the note 
feli due took a new note signed by 
both partners, payable to him, which 
he used in taking up the first note, 
transferring it to the same bank, and 
taking a chattel mortgage to secure 
himself, it was held that the mort¬ 
gage was not defective because the 
bank was the owner of the note at 
the time it was given, the creditor 
being at ali' times liable thereon.— 
Farmers* & Merchants’ State Sav. 
Bank of Manchester v. Kriegel, 195 
N.W. 624, 196 lowa 833. 

4. Mo.—^United Film Ad Service v. 
Roach, App., 297 S.W. 91, 93, cit- 
ing Corpus Juris. 

U.S.—^Petition of Jackson, C.C.A. 
Ohio, 18 P.2d 462—In re Pilot 
Radio & Tube Corporation, ,D.C. 
Mass., 5 F.Supp. 453, affirmed, C. 
C.A., 72 F.2d 316, certiorari de- 
nied Eckhardt v. Ball, 55 S.Ct. 98, 
2,93 U.S. 648, 79 L.Ed. 680. 

11 C.J. p 447 note 8. 

But it has been held that “an es¬ 
sentiai feature of a mortgage . . . 
is, that the title or possession is 


163, 


that a bili of sale shall be void if 
the grantors shall ‘pay' a certain 
sum of money by a certain day. 
Payment of money does not neces- 
sarily imply a previous binding ob¬ 
ligat ion to pay, but may be made as 
the recompense or equivalent for 
some present benefit, the procure- 
ment of which is optional with the 
payer.”—Holmberg v. Hardee, 108 
So. 211, 219, 90 Fla. 787—Smith'v. 
Hope, 35 So. 865, 47 Fla. 295. 

Delaware a valid chattel mort¬ 
gage may be given to secure a debt, 
or to make (that is, give) indemnity, 
or it may be given for both purpos- 
es.”—Jefferson v. Stuckert, 104 A. 
781, 782, 12 DeLCh. 45. 

98, Ala. — Dothan Guano Co. v, 
Ward, 31 So. 748, 132 Ala. 380. 

11 C.J. p 446 note 3. 

Hxisteuce of independent security 
The validity of a mortgage is not 
affected by the fact that the mort¬ 
gagee holds independent collateral 
security.—^Ayres v. Wattson, 57 Pa. 
360. 

99. Or.—Schwary v. Schwary, 7 P.2d 
986, 138 Or. 690. 

1. Cal.—^Hayashi v. Pacific Fruit 
Exchange, 186 P. 174, 176, 43 Cal. 
App. 677. 

Meaning of ^'unliquidated debt” 

“An ‘unliquidated debt,* however, 
within the meaning of that expres- 
sion as it is used in the sense that 
its payment is capable of being se¬ 
cured by a mortgage, is a debt 
which, while not actually existing 
when the contract of hypothecation 
is made, is, from the nature of the 
contract and the whole subject-mat- 
ter thereof, inherently capable of 
Corning into existence. It simply 
means a debt the exact amount of 
which cannot be known at the time 
that the mortgage is given.”—Haya- 
shi V. Pacific Fruit Exchange, supra. 

2. 111.—Schweer v. Schwabacher, 17 
Ill.App. 78, 80. 
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trustee for the creditor,® although in some jurisdic- 
tions such a mortgage is regarded as fraudulent 
‘ and void as to third persons.*^ It has also been held 
that a mortgage may be made by one person to se¬ 
cure a loan made to another.® A chattel mortgage 
may be made to cover separate debts owing to dif¬ 
ferent persons.^ 

Statutory limitation on term of credit. Under a 
statute requiring a renewal affidavit to be filed at 
the expiration of a prescribed period of time after 
record of a mortgage, it has been held that a mort¬ 
gage is not rendered invalid because the mortgage 
provides for a term of credit longer than the period 
prescribed.i® 

§ 38. - Future Advances 

A mortgage given to secure future advances or In- 


§ 38 

debtedness, or future and existing debts, is valid, In the 
absence of fraud. 

A mortgage given to secure future advances or 
indebtednesSjii or to secure a future debt together 
with an existing debt,^^ is valid, in the absence of 
fraud or bad faith.^® Such mortgages have been 
held enforceable to the extent of the amount due 
at the time when adverse rights attach to the prop- 
erty,!'* or when the mortgagee exercises his right 
to take possession.^5 

Where a statute provides that the parties to a 
chattel mortgage must make oath that the debt is 
a just debt, honestly due and owing from the mort- 
gagor to the mortgagee, it is obvious that a valid 
mortgage cannot be made to secure a debt to be 
thereafter contracted.^® 
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vested in or held by the person to 
whom the debt is due which the 
property is intended to secure. If 
the intention of the parties had been 
to attach . . . the incidents of a 

mortgage, the bili of sale would have 
been made directly to . . . the 
creditor.*’ — Munroe v. Merchants’ 
Bank, 11 Allen, Mass., 216, 221. 
Mortgagee held real party in interest 
Ohio.—Connecticut Mut. Life Ins. Co. 
V. Shelly Seed Corporation of Hol- 
gate, 189 N.E. 654, 46 Ohio App. 
548. 

6. U.S.—In re Pilot Radio & Tube 
Corporation, D.C.Mass., 5 P.Supp. 
453, affirmed, C.C.A., 72 F.2d 316, 
certiorari denied Eckhardt v. Ball, 
55 S.Ct. 98, 293 U.S. 648, 79 L.Ed. 
680. 

11 C.J. p 447 note 8. 

One creditor as trustee for all 

Employer’s mortgage to employee 
as trustee, to secure payment of 
wages to latter and other employees, 
is valid.—Petition of Jackson, C.C.A. 
Ohio, 18 F.2d 462. 

7. 111.—Martin v. Sexton, 112 111. 
App. 199. 

Vt.—^Herald, etc., Assoc. v. Clere 
Clothinj Co., 84 A. 23, 86 Vt. 141. 

tTuder statute 

(1) Where a statute required that 
the mortgage be accompanied by an 
aifidavit executed by both parties de- 
scribing the liability or agreement to 
be secured, and verifying the “valid- 
ity, truth and justice of such lia¬ 
bility or agreement,” it was held 
that a mortgage given to a stranger 
to secure the debt owed to a third 
person was invalid as against credi- 
tors of the mortgagor; but it was 
intimated that such a mortgage 
would be valid as between the par¬ 
ties.—^Parker v. Morrison, 46 N.H. 
280, 283. 

(2) Aifidavit accompanying mort¬ 
gage see infra § 84. 

a N.T.—Hincks v. Field, 14 N.Y.S. 
247, afilrmed 29 N.E. 1030, 129 N. 
T. 633. 


9. Neb.—Skinner v. First Nat. Bank 
of Pawnee City, 80 N.W. 42, 43, 59 
Neb. 17. 

11 C.J. p 447 note 10. 

“The mortgage to the sixty-five 
creditors was in all respects the le- 
gal equivalent of a separate mort¬ 
gage to each of such creditors.”— 
Skinner v. First Nat. Bank of 
Pawnee City, supra. 

10. 111.—Busch V. Tatar, 271 111. 
App. 8. 

11 C.J. p 447 note 12. 

11. Cal.—^Hayashi v. Pacific Fruit 
Exchange, 186 P. 174, 43 Cal.App. 
677. 

Ga.—Miller v. Blitch, 74 Ga. 360— 
Albany Loan & Finance Co. v. Tift, 
160 S.E. 661, 43 Ga.App. 789. 

111.—Melody v. Areola State Bank, 
249 I11.APP. 85. 

Tex.—Cason, Monk & Co. v. Baker, 
Civ.App., 62 S.W.2d 592—^Massa- 
chusetts Mut. Life Ins. Co. v. 
Stockyards Nat. Bank, Civ.App., 60 
S.'W‘.2d 426, error dismissed—H. W. 
Williams & Co. v. Bell, Civ.App., 
8 S.W.2d 746—Askey v. Stroud, 
Civ.App., 240 S.W. 339 — G. M. 
Carleton Bros. & Co. v. Bowen, 
Civ.App., 193 S.W. 732, 733. 

11 C.J. p 447 note 13. 

Future advances as consideration 
see infra § 42 b (5). 

”A mortgage to secure an indebt- 
edness which may be incurred by 
reason of future advances, or other 
future indebtedness, is valid.”—G. M. 
Carleton Bros. & Co. v. Bowen, supra. 

As against third pexsons with notice 
<1) Mortgage will be effective 
against subsequent purchasers and 
lienholders with notice.—H. W. Wil¬ 
liams & Co. V. Bell, Tex.Civ.App., 8 
S.W.2d 745. 

<2) Mortgage will be good, as to 
purchasers from the mortgagor with 
notice.—^Askey v. Stroud, Tex.Civ. 
App., 240 S.W. 339. 

11 C.J. p 447 note 13 [b] (1), 
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Mortgage to cover renewal notes 
Mich.—Pinconning State Bank v. 

Henry, 241 N.W. 913, 258 Mich. 44. 
Sinds of future indebtedness 

“A mortgage may be given to se¬ 
cure future advances, the amount of 
which may not be ascertainable un- 
til proceedings in foreclosure are 
ripe . . , or to secure indorse- 
ments made and to be made . . . 

or to secure payment for merchan- 
dise, not exceeding a specified 
amount, to be delivered at different 
intervals of time in the future.”— 
Hayashi v. Pacific Fruit Exchange, 
186 P. 174, 176, 43 Cal.App. 677. 

12. Ga.—^Albany Loan & Finance Co. 

V. Tift, 160 S.E. 661, 43 Ga.App. 
789. 

111.— Melody v. Areola State Bank, 
249 I11.APP. 85. 

Tex.—Massachusetts Mut. Life Ins. 
Co. V. Stockyards Nat. Bank, Civ. 
App., 50 S.W.2d 425, error dis¬ 
missed. 

11 C.J. p 448 note 14. 

Fresent, past, and future debts 
“An instrument in the form of a 
bili of sale may be so worded as to 
‘secure a present, past, or future in¬ 
debtedness; * that is, any or all of 
such indebtedness.”—^Albany Loan & 
Finance Co. v. Tift, 160 S.E. 661, 43 
Ga.App. 789. 

As between parties 
Or.—Carnes v. Manning, 248 P. 137, 
118 Or. 665. 

Charge for repalrs not yet completed 
111.—Melody v. Areola State Bank, 
249 IlLApp. 85. 

13. Mich.—Pinconning State Bank 
. V. Henry, 241 N.W. 913, 258 Mich. 

44. 

11 C.J. p 447 note 13. 

14. Tex.—Bullard v. Stewart, 102 S. 

W. 174, 46 Tex.Civ.App. 49. 

11 C.J. p 448 note 15. 

15. N.T.—^Fairbanks v. Bloomfield, 
12 N.Y.Super. 434. 

16L N.H—^Page v. Ordway, 40 N.H. 
253—^North v. Crowell, 11 N.H, 251. 
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§ 39 


§ 39. - Performance of Contract or Other 

Obligation 

A mortgage may be given to secure performance of a 
contract, duty, or obligation which can be reduced to a 
money value. 

In general, a mortgage may be given to secure the 
faithful performance of a contract duty, or obliga¬ 
tion resting on the mortgagor, if such contract, duty, 
or obligation is capable of being reduced to a money 
value and it has been held competent for par¬ 
ties to make a chattel mortgage to secure the pay- 
ment of damages which may be occasioned by the 
breach of a contract,^^ although there is authority 
to the contrary eifect.^^ 

§ 40. — Indemnity Mortgages 

A mortgage may be given to indemnify another 
against a future and contingent liabifity; so given, it is 
valid against an attaching creditor even though the Ila- 
bility becomes absolute after attachment. 

A mortgage may be given for the purpose of in- 
demnifying another against a future and contingent 
liability,^® as, for example, to secure the mortga- 
gor^s indorsee,2i surety,22 or cosurety.23 

Such a mortgage is valid as against an attaching 


creditor even though the contingent liability does 
not become absolute until after the attachment 
nor is such a mortgage, made to a number of mort- 
gagees jointly, rendered in valid by the fact that 
no two of the mortgagees are liable on the same pa- ’ 

per.25 

§ 41. — Fees and Costs 

A provision allowing attorney's fees to be added to 
the mortgage debt has been held not to avoid the mort¬ 
gage, and to be enforceable; but some authorities hold 
such stipulations void, at least if a fixed sum, or fixed 
percentage of the amount due, is stipulated. The mort- 
gagee must actually have employed an attorney to act 
for him, and the reasonable value of the Services will 
determine the fee. 

Under some authorities, a provision allowing at- 
torney^s fees charged against the mortgagee to be 
added to the mortgage debt does not avoid a chattel 
mortgage,26 and may be enforced in the usual man- 
ner,27 even though the foreclosure has been en- 
joined;28 by other authorities, a stipulation for the 
allowance of attorney^s fees in case of foreclosure 
is held void without qualification.^S In at least one 
jurisdiction, while a stipulation for the allowance of 
a fixed sum, or a fixed percentage of the amount 
due, is void, a stipulation for the allowance of such 


11 aj. p 448 note 17. 

Necessity and sufSciency of affidavit 
accompanying mortgage see infra 
§ 84. 

17. Idaho.—^Dovep Lumber Co. v. 
Case, 170 P. 108, 111, 31 Idaho 276, 
citing Corpus Juris. 

Or.—^Backhaus v. Buells, 72 P. 976, 
73 P. 342, 43 Or. 558. 

11 C.J. p 448 note 20. 

Altemative conditio» for money pay- 
ment 

But a mortgage given to secure 
the delivery of goods need not be 
conditioned in the alternative for the 
pasmaent of their money value, al¬ 
though the presence of such an al¬ 
ternative stipulation does not alter 
the character of the transaction as a 
mortgage.—Bothan Guano Co. v, 
Ward, 31 So. 748, 132 Ala. 380. 

18. Or.—^McNeff v. Southern Pac. 
Co., 120 P. 6, 61 Or. 22. 

18. Cal.—^Hayashi v. Pacific Pruit 
Bxchange, 186 P. 174, 176, 43 Cal. 
App. 677. 

Beason for rnle 

“Whether there will be any debt 
at all, is problematical and remote, 
for it must depend first upon wheth- 
er there is a breach of the agree- 
ment, and, if so, upon the very un- 
certain resuit of the trial in court 
of a disputed question of fact, or of 
law, or both. The resuit would have 
to be reduced to a judgment to make 
it amount to a debt."'—Hayashi v. 
Pacifi.c Pruit Bxchange, supra. 


20. Cal.—^Hayashi v. Pacific Pruit 
Exchange, supra. 

Del.—Jelferson v. Stuckert, 104 A. 
781, 12 DeLCh. 45. 

111.—Southern Surety Co. v, People’s 
State Bank of Astoria, 163 N.E. 
659, 332 111. 362, reversing 243 111. 
App, 195. 

lowa.—^Parmers’ & Merchants' State 
Sav. Bank of Manchester v. Krie- 
gel, 195 N.W. 624, 196 lowa 833. 

11 C.J. p 448 note 23. 

To secure debt and to indemnify 
Del.—Jefferson v. Stuckert, 104 A. 
781, 12 DeLCh. 45. 

21. Cal.—^Hayashi v. Pacific Pruit 
Exchange, 186 P. 174, 176, 43 Cal. 
App. 677. 

lowa.—^Parmers’ & Merchants' State 
Sav, Bank of Manchester v. Krie- 
gel, 195 N.W. 624, 196 lowa 833. 
“A mortgage may be given . . . 

to secure indorsements made and to 
be made.”—^Hayashi v. Pacific Pruit 
Exchange, supra. 

22. 111.—Southern Surety Co. v. Peo- 
ple’s State Bank of Astoria, 163 N. 
E. 659; 661, 332 111. 362, reversing 
243 IlLApp. 195. 

11 C.J. p 448 note 23 [b], Cc]. 
Becoming surety as consideration for 
mortgage see infra § 42 b (2). 

Transfer of title as mortgage 

An instrument whereby cdntrac- 
tors, better to secure a surety on 
their bond, transferred property to 
the surety Is a chattel mortgage, 
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since “a transfer of title to secure 
a contingent liability is a valid chat¬ 
tel mortgage.”—Southern Surety Co. 
V. People's State Bank of Astoria, 
supra. 

23. Mo.—Steele v, Parber, 37 Mo, 
71. 

24. Mass.—^Rogers v. Abbott, 128 
Mass. 102. 

25. Me.—^Wheeler v. Nichols, 32 Me. 
233. 

26. Cal.—^Fell V. Prierson, 153 P. 
229, 171 Cal. 351. 

11 C.J. p 449 note 31. 

27. Ga.—Sheffield v. Bainbridge Oil 
Co.. 59 S.E. 725, 3 Ga.App. 200. 

28. U.S.—Pechheimer v. Baum, C.C. 
Ga., 43 P. 719. 

28. Ark.—Jarvis v. Southern Gro- 
cery Co., 38 S.W. 148, 63 Ark. 225. 
11 C.J. p 449 note 34. 

As against public policy 
U.S.—^In re Chadwick, D.C.Ohio, 140 
P. 674, reversed on other grounds 
148 P. 975, 78 C.C.A. 597, 18 L.R. 
A.,N,S., 1233, appeal dismissed 28 
S.Ct. 760, 209 U.S. 542, 52 L.Ed. 
918, applying Chio law. 

Effect of statute as to notes 

A statute permitting a stipulation 
for attorney's fee in a note, in cer- 
tain -circumstances, is not applicable 
to chattel mortgages, and such a 
stipulation in a chattel mortgage is 
invalid.—In re Chadwick, supra, con- 
struing Ohio statute. 
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§ 42 


a fee as the court may adjudge reasonable will be 

held valid,30 

A provision in a note, secured by a mortgage, for 
payment of an attorney's fee has been held to cre¬ 
ate a lien on the mortgaged property for the Serv¬ 
ices rendered, not exceeding the amount agreed up- 

Necessity for actual expenditur e. An attorney’s 

fee cannot be added to the mortgage debt unless the 
mortgagee has in fact employed an attorney^^ to 
act with respect to the foreclosure of the mortgage 
within the terms of the stipulation.^^ 

Amount of fee. If there is doubt as to the mode 
of computing counsel fees, the mode most favorable 
to the debtor must be adopted.^^ Only the reason¬ 
able value of the Services rendered may be consid- 
ered in determining the fee to be allowed,35 and, 
under a statute' so providing, the court, in a foreclo¬ 
sure action, will disregard a stipulation in the 
mortgage, and will determine the attorney^s fee on 
the basis of reasonable compensation.36 The fail- 
ure of a legitimate effort to get hold of the proper¬ 


ty does not affect the validity of the charge.^^ 

A statute limiting the amount to be allowed as at- 
torney’s fees applicable to actions pending in court 
has been held inapplicable to foreclosures on notice 
and sale. 

An agreement by an attorney to withdraw Ms 
claim as a preferred claimant in so far as it affects 
the rights of a certain creditor does not affect the 
validity of the mortgage as to other creditors there- 
by secured.2 9 

§ 42, Consideration 

a. Necessity 

b. Sufficiency 

c. Evidence 

a. Necessity 

A chattel mortgage Is Invalid and ^unenforceable In 
the absence, or upon failure, of consideration. 

A chattel mortgage to be valid and enforceable 
must be supported by a consideration thus, in 
the absence,or upon the failure, ^2 of consider- 


30. Or.—Commercial Nat. Bank v. 
Davidson. 22 P. 517, 18 Or. 57— 
Balfour v. Davis, 12 P. 89, 14 Or. 
47. 

11 C.J. p 449 note 38. 

31. U.S.—Tawney v. Clemson, C.C.A. 
Md., 81 F.2d 300, 303, applyinr 
Maryland law. 

32. Minn.—^Benson Bank v, Hove, 47 
N.W. 449, 46 Minn. 40. 

33. Okl,—Moore v. Calvert, 68 P. 
627, 8 Okl. 358. 

34. Okl.—Keokuk Falis Impr. Co. v. 
Kingsland, etc., Mfg. Co., 47 P. 484, 
5 Okl. 32. 

35. lowa. — Aultman, etc., Co. v. 
Shelton, 57 N.W. 857, 90 lowa 288. j 

AmotLUt actnally paid 
Thus an ofter to prove the amount 
actually paid was properly refused. 
—Aultman, etc., Co. v. Shelton, su¬ 
pra. 

3®. Cal.—Grangers’ Business Assoc. 
V. Clark, 23 P. 1081, 84 Cal. 201. 

37. Minn.—Reisan v. Mott, 43 N.W. 
691, 42 Minn. 49, 18 Am.S.R. 489. 

38. lowa. — Aultman, etc., Co. v. 
Shelton, 57 N.W. 857, 90 lowa 288. 

30. U.S.—Mills V. Pessels, Tex., 55 
P. 588, 5 C.C.A. 215, applying Tex¬ 
as law. 

40. N.J.—Collerd v. Tully, 77 A. 
1079, 77 N.J.Bq. 439, affirmed 80 
A. 491, 78 N.J.Eq. 557, Ann.Cas. 
1912C 78. 

Tex.—Jenkins v. First Nat. Bank, 
Civ.App., 101 S.W.2d 845, 849. 

11 C.J, p 449 note 43. 

But it has been held that *‘a per- 
sonal property mortgage is, of 


course, a conveyance, and as such 
does not need to be supported by any 
such consideration as is essential to 
a contract not under seal."'—In re 
Pilot Radio & Tube Corporation, D. 
C.Mass., 5 F.Supp. 453, 455, affirmed, 
C.C.A., 72 F.2d 316, certiorari denied 
Eckhardt v. Ball, 55 S.Ct. 98, 293 U. 
S. 584, 79 L.Ed. 680. 

“The law is settled that there 
must be a consideration for a mort¬ 
gage as contradistinguished from the 
debt.”—Jenkins v. First Nat. Bank, 
supra. 

Eqnitable mortgage 

(1) An equitable mortgage has 

been required to be supported by a 
valuable consideration as well as 
created by an express agreement.— 
Cotten V. Blocker, 6 Fla. 1. ' 

(2) However, an agreement under 
which legal title to property was ob- 
tained on trust to liquidate a debt 
has been held not to require consid¬ 
eration, the trust established being 
in the nature of an equitable mort- 
gag-e.—Knowlton v. Pourth-Atlantic 
Nat Bank, 171 N.E. 721, 271 Mass. 
343. 

Effect of absence of consideration 

(1) It has been held that, where 
a mortgage is without consideration, 
the mortgagee has no right to pos- 
session of the property.—McGhee v. 
Tobias First Nat. Bank, 58 N.W. 537, 
40 Neb. 92. 

(2) Nor can the mortgagee fore- 
close the mortgage.—^Krag-Reynolds 
Co. V. Oder, 52 N.B. 458, 21 Ind.App. 
333. 

41. Mass.—^McNamara v. Consoli- 
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dated Hotels Corporation, 136 N.E. 
647, 243 Mass. 22. 

Equity vrill not aid mortgagee, 
purchasing property upon foreclosure 
sale, to recover possession thereof 
where mortgage without considera¬ 
tion. — McNamara v. Consolidated 
Hotels Corporation, supra. 

Cancellation of mortgage 
Mortgagor has been held entitled 
to cancellation of note and chattel 
mortgage on equipment in building 
purchased from prior loan by same 
mortgagee amply secured, apparent- 
ly, as was claimed, because they 
were without , consideration.—Dom- 
boorajian v. Woodruff, 214 N.W. 113, 
239 Mich. 1. 

42. Kan. — Emerson-Brantingham 
Implement Co. v. Willhite, 169 P. 
549, 102 Kan. 56. 

N.D.^Baird v. Elliott, 249 N.W. 894, 
63 N.D. 738, 91 A.L.R. 1274. 

Note founded on void contract 
A mortgage securing a note found¬ 
ed upon a contract which was void 
because of noncompliance with the 
statute of frauds, is unenforceable, 
since, consideration for the note hav- 
ing failed, it failed for the mortgage 
as well.—^Baird v. Elliott, supra. 

Breach of guaranty 
Where machine is sold with guar¬ 
anty to perform intended work, and 
notes are given secured by chattel 
mortgage on machine and other 
property, “an utter failure of it to 
do the work for which it was know- 
ingly sold by the vendor was a total 
failure of consideration,” and extin- 
guished the mortgage. ~ Emerson- 



§ 42 

ation, chattel mortgages have been held invalid or 
unenforceable. 

Mortgage part of generat agreement An agree- 
ment to execute a mortgage, made as part of a gen- 
eral agreement, is supported by the consideration 
which supports the agreement as an entirety, and 
needs no independent consideration.^^ 

b. Sufficiency 

(1) ‘ By whom furnished; for whose ben¬ 

efit 

(2) Assuming or releasing obligation 

(3) Forbearance of legal right 

(4) Preexisting indebtedness 

(5) Future advances 

(6) Other consideration 

(1) By Whom Furnished; for Whose Ben¬ 

efit 

The consideration may move from one other than 
the mortgagee, and benefit one other than the mort- 
gagor. 

The consideration for a chattel mortgage may 
move from a person other than the mortgagee, 
and may benefit one other than the mortgagor.^^s 

(2) Assuming or Releasing Obligation 

That the mortgagee becomes a surety or guarantor, 
or releases one who was a surety, or assumes the pri- 
mary liability, on an obligation of the mortgagor, is suf¬ 
ficient consideration for a mortgage. A surety^s iiability 
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may constitute consideration for a second mortgage se- 
curing him. 

It constitutes a valid consideration to support a 
chattel mortgage that the mortgagee becomes a 
surety or guarantor on an obligation of the mortga- 
gor^® or releases one who was formerly surety for 
the payment of an obligation and with even 
greater reason the assumption of primary liability 
for the debt or obligation of another will afford a 
valid consideration,^S although the assumed obliga¬ 
tion has not been discharged.f^ 

A third personas guaranty of payment of an ob¬ 
ligation owed by the mortgagee to the mortgagor 
has been held sufficient consideration for a mort¬ 
gage so made.50 

Liability already secured. Where a surety al- 
ready secured by a mortgage of indemnity takes 
another, the liability for the debt constitutes a suf¬ 
ficient consideration for each mortgage.51 

(3) Forbearance of Legal Right 

The forbearance of a legal right, as by grantfng an 
extension of time to discharge a debt, constitutes con¬ 
sideration. 

The forbearance of a legal right may constitute 
sufficient consideration for a chattel mortgage ;52 
so a mortgage given in consideration of an agree¬ 
ment to forego a right of foreclosure of a realty 
mortgage,53 or not to sue on an overdue note,54 
•has been held valid. 
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Brantingham Implement Co. v. Will- 
Mte, 169 P, 549, 550, 102 Kan. 56. 

43. Wash.—Klitten v. Stewart, 215 
P. 613, 125 Wash. 186. 

sls “new coutract” 

Under a statute providingr that “a 
natural obligation is a sufficient con¬ 
sideration for a new contract,” it 
was held that a naortgage given to 
secure the performance of an agree¬ 
ment to purchase land was part of 
the ,original agreement, and not a 
*‘new contract,” the original agree¬ 
ment being invalid, the mortgage 
was without consideration, and the 
mortgage note was canceled.—^Kidd 
V. Talbot, Ija.App., 147 So. 825, 826. 

44. 111.—Citizens’ State Bank of 
Manteno v. Senesac, 267 IlLApp. 
288. 

11 C.J. p 450 note 45, p 451 note 57 
Cal. 

Debt secured see supra § 37. 

45. Mo.—United Pilm Ad Service v. 
Roach, 297 S.W. 91, 93, 222 Mo. 
App. 339. 

”A benefit to a third person se¬ 
cured by a contractual promise is a 
sufficient consideration therefor , . . 
and it may be added, in law, is as 
much a consideration to the prom- 


isor, as a direct benefit to him.”— 
United Pilm Ad Service v, Roach, 
supra. 

43. 111.—^Melody v. Areola State 
Bank, 249 IlLApp. 85. 
lowa.—Palo Sav. Bank v. Cameron, 
168 N.W. 769, 184 lowa 183. 

Mass.—Shay v. Gagne, 176 N.E. 200, 
275 Mass, 386. 

Mich.—Sobin v. Prederick, 211 N.W. 

71, 236 Mich. 501. 

11 aj. p 450 note 49. 

Indemnity mortgage see supra § 40. 

Guaranty of payment of mortgagor’s 
account 

Mich.—Sobin v. Prederick, 211 N.W. 
71, 236 Mich. 501. 

Snreties on. separate obligations 
A chattel mortgage exeeuted to se¬ 
cure surety on mortgagor's note, and 
to secure another surety on his bond 
for the payment the latter was ob- 
liged to make thereon, and also cash 
advanced by such surety to mortga¬ 
gor, held based on good considera¬ 
tion.—Palo Sav. Bank v. Cameron, 
168 N.W. 769, 184 lowa 183. 

47. Neb.—Henry v. Vliet, 49 N.W. 
1107, 33 Neb. 130, 29 Am.S.R. 478, 
19 L.R.A. 590. 

11 C.J. P 450 note 50. 
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4a N.Y.—Smith v. Post, 1 Hun 516. 
N.C.—^Walker, etc. v. Cooper, 63 S.E. 
681, 150 N.C. 128. 

43. N.Y.—Smith v. Post, 1 Hun 516. 

50. Ala.—Rogers v. Whittle, 74 So. 
96, 15 Ala.App. 550. 

Mortgagor previously indebted 
Guaranty by third person of pay¬ 
ment of rent by proposed mortgagee 
if proposed mortgagor would give a 
mortgage to secure payment of his 
debt already existing to such mort¬ 
gagee was sufficient consideration.— 
Rogers v, Whittle, 74 So. 96, 15 Ala. 
App. 550. 

51. N.M.—^Kitchen v. Schuster, 89 P. 
261, 14 N.M. 164. 

52. U.S.—Cinema Schools v. West- 
chester Pire Ins. Co., D.C.CaL, 1 P. 
Supp. 37. 

Vt,—Gilfillan’s Adm’r v. Bixby, 139 
A. 250, 100 Vt. 468. 

53. Mich.—Mutual Ben. Life Ins. 
Co. V. Wetsman, 269 N.W. 189, 277 
Mich. 322. 

54. N.Y.—Berner v. Kaye, 35 ’n.Y.S. 
181, 14 Misc. 1. 

11 C.J. p 451 note 55. 
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Extension of time, The granting of an extension 
of time for the payment or discharge of a debt,55 
which constitutes a forbearance of a legal right,56 
or of time for the performance of a conditional con- 
tract of sale,^'^ furnishes a sufficient consideration 
to support a chattel mortgage. 

(4) Preexisting Indebtedness 

Whlle there is authority to the contrary, a preexist¬ 
ing debt is generaily held suf^cient consideratiori for a 
chattel mortgage, at least as between the parties. Un¬ 
der statutes so providing, the value of the debt must not 
be disproportionately smaiier than the value of the mort- 
gage. 

While there is authority to the contrary,58 a pre¬ 
existing debt is generaily held to be a sufficient 
consideration for a chattel mortgage given to secure 
it,®^ at least as between the parties and such 
a mortgage is not per se fraudulent as to creditors.®^ 


§ 42 

Whether such a mortgagee stands in the position of 
a bona fide purchaser is considered in § 309 infra. 

A valid chattel mortgage may be given to secure 
an indebtedness contracted under an arrangement 
that a chattel mortgage to secure the same shall be 

thereafter executed.®^ 

Under statute. A mortgage securing a preexisting 
debt has been held valid under a statute providing 
that an antecedent debt is valid consideration for an 
obligation securing it provided the amount of the 
debt is not disproportionately small as compared with 
the amount of the obligation.®3 

Consideration for note secured. A mortgage se¬ 
curing a note has been held valid where the note, 
given in consideration of a preexisting debt, was 
held valid.®^ 


56, U.S.—Cinema Schools v. West- 
chester Pire Ins. Co., D.C.Cal., 1 
F.Supp. 37. 

Cal.—Ramsey v. Furlott, 57 P.2d 
1007, 14 Cal.App.2d 145. 

Ga.—^Washington Loan & Banking 
Co. V. National Bank of Wilkes, 
116 S.E. 657, 30 Ga.App. 77. 

Mich.—Sobin v. Frederick, 211 N.W. 
71, 236 Mich. 501. 

Tex,—D. V. Brooks Co. v. Kinney- 
Shotts Inv. Co., Civ.App., 58 S.W. 
2d 1062", affirmed Kinney-Shotts 
Inv. Co. V. D. V. Brooks Co., 94 S. 
W.2d 132, 127 Tex. 307—^Watson v. 
D. A. Paddleford & Son, Civ.App., 
220 S.W. 779, certifled questions 
answered 221 S.W. 669, 110 Tex. 
525. 

11 C.J. p 451 note 53. 

56. U.S.—Cinema Schools v. West- 
chester Fire Ins. Co., D.C.Cal., 1 P. 
Supp. 37. 

57. Ind.—Sinker, Davis & Co. v. 
Green, 15 N.E. 268, 113 Ind. 600— 
Sinker, Davis' & Co. v. Green, 15 
N.E. 266, 113 Ind. 264. 

58w Tex.—Jenkins v. First Nat. 
Bank, Civ.App., 101 S.W.2d 845, 
849. 

“A mortgage to secure an existing 
debt without any contemporaneous 
renewal or extension of the debt is 
without consideration.”—Jenkins v. 
First Nat. Bank, supra. 

59. U.S.—^In re Pilot Radio & Tube 
Corporation, D.C.Mass., 5 F.Supp. 
453, affirmed, C.C.A., 72 P.2d 316, 
certiorari denied Eckhardt v. Ball, 
55 S.Ct. 98, 293 U.S. 584, 79 L.Ed. 
680. 

Tex.—Harris v. N. Parker & Son, 
Civ.App., 23 S.W.2d 745. 

Wis.—Schwenker v. Johnson, 224 N. 

W. 117, 198 Wis. 300. 

PreSxisting liability as consideration 
for contracts generaily see the C. 
J.S. title Contracts § 122, also 13 C. 
J. p 362 note 40-p 363 note 47. 


60. Conn.—Terzano v. Clemente, 167 
A. 825, 117 Conn. 267. 

S.C.—Pairey v. Haynes, 96 S.E. 694, 
111 S.C. 132. 

S.D.—^Knudson v. Powers, 230 N.W. 
282, 56 S.D. 613. 

Wyo.—Dinkelspeel V. Lewis, 62 P.2d 
294, 304, 50 Wyo. 380, quoting Cor¬ 
pus Juris, rehearing denied 65 P. 
2d 246, 50 Wyo. 380. 

II C,J. p 451 note 57. 

Iu abseuce of iuteut to delay oredi- 
tors 

“A pre-existing indebtedness is a 
sufficient consideration for a promis- 
sory note . , . and a chattel 
mortgage given to secure such an in¬ 
debtedness is valid between the par¬ 
ties, and also as to third parties, 
when not given and received with 
intent to Jiinder and delay creditors.” 
—^Wade V. Johnson, 227 P. 466, 469, 

III Or. 468, 

Debt previously secured 
A mortgage gave rise to a claim to 
the personalty covered, although 
when defendant executed it he was 
already bound to pay the amount se¬ 
cured, and had previously executed 
other mortgages as security for his 
indebtedness to plaintiff.—Pairey v. 
Haynes, 96 S.E. 694, 111 S.C. 132. 

Securing prior note 

(1) Where note was given by one 
partner to other as voluntary set- 
tlement of rights between them- 
selVes, chattel mortgage subsequent- 
ly executed to secure note was 
valid as between parties, where 
rights of third persons were not in- 
volved.—^Dinkelspeel v. Lewis, 62 P. 
2d 294, 50 Wyo. 380, rehearing denied 
65 P.2d 246, 50 Wyo. 380. 

(2) A mortgage, securing a note 
previously issued, executed after the 
note had fallen due, was held valid. 
—Streeter v. Johnson, 44 P, 819, 23 
Nev. 194. 


61. Kan.—Hosea v. McClure, 22 P. 
317, 42 Kan. 403. 

11 C.J. p 451 note 58. 

Conveyance in consideration of pre¬ 
existing debt as fraudulent as to 
creditors see the C.J.S. title Praud- 
ulent Conveyances § 155, also 27 
C.J. p 534 note 43-p 539 note 94. 

62. Kan.—Missouri Valley Trust Co. 
V. Whitelaw Inv. Co., 66 P.2d 374, 
145 Kan. 629. 

11 C.J. p 451 note 60. 

63. Mass.—Shay v. Gagne, 176 N.E. 
200, 201, 275 Mass. 386. 

Frior iudorsemeuts 

Under the statute described in the 
text, it was held that a chattel mort¬ 
gage, received as security against 
contingent liabilities, not “dispro¬ 
portionately small” in amount, re- 
sulting from prior indorsements, was 
supported by consideration.—Shay v. 
Gagne, supra. 

Becoming surety as consideration see 
supra § 42 h (2). 

Beductiou of liabilities 

That mortgagor’s liabilities were 
reduced after mortgage was given 
is immaterial on question .of consid- 
I eration.—Shay v. Gagne, supra. 

64. U.S.—Cinema Schools v. West- 
chester Pire Ins. Co., D.C.Cal., 1 
F.Supp. 37, 39. 

Preexisting indebtedness as consider¬ 
ation for note see Bilis and Notes 
§ 150. 

XTuder Negotiable Xustrumeuts Daw 
An antecedent debt being held suf¬ 
ficient consideration for a note se¬ 
curing it, under a section of the Ne¬ 
gotiable Instruments Law so provid¬ 
ing, a mortgage securing the note 
was also held valid.—Cinema Schools 
V. Westchester Pire Ins. Co., supra. 
Debt reduced to judgmeut 

That the antecedent debt “has 
been reduced to judgment, does not 
lessen the sufficiency of the debt as 
a consideration” for a note given, not 
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(S) Future Advances 

Fallure to make future advances in consideratfon of 
which a mortgage was given has been held to render 
the mortgage a nullity or to prevent a lien from at- 
taching to the property. 

Where a mortgage is given in consideration of ad¬ 
vances to be made in the future, the failure to make 
such advances has been held to render the instru- 
ment, a nullity,®5 or to prevent any lien from attach- 
ing to the property described therein;®® but where 
some of the advances agreed on were made, and in 
addition the mortgage secured a past-due debt,®^ or 
where the mortgagee had already taken possession 
of the mortgaged property and had sold it in fore- 
closure proceedings,®® it was held that the mortga- 
gor could maintain an action for damages resulting 
from the breach of the agreement to make advances, 
unless he had waived that right.®^ 


(6)' Other Consideration 

Other considerations than those already specifically 
considered have been held sufficient or insufficient under 
rufes applicable to contracts generally. 

In addition to the classes of consideration consid¬ 
ered in preceding subdivisions of this section, vari- 
ous considerations have been held sufficient'^® or in¬ 
sufficient to support chattel mortgage s. 

c. Evidence 

The rebuttable presumption is that a chattel mort¬ 
gage was given for a consideration. in particular cir- 
cumstances, the admissibllity and sufficiency of the evi¬ 
dence as to consideration is governed by genera! rules. 

It has been said to be a universally recognized 
principle"^^ that a chattel mortgage implies, or is 
presumed to have been given for, a consideration,'^^ 


in. satisfaction of the judgment or 
debt, but merely as collateral se¬ 
curi ty for the debt; and a mortgage 
securing the note is also valid.— 
Cinema Schools v. Westchester Fire 
Ins. Co., supra, 

85. N.T.—^Kommel v. Herb-Gner 
Const. Co., 176 N.E. 413, 415, 256 
N.Y. 333, reversing 239 N.Y.S. 148, 
228 App.Div. 96. 

‘*An instrument purporting to se¬ 
cure the repayment of advances 
made according to the terms of a 
certain bond, in the hands of a mort¬ 
gagee named, who has neither made 
advances nor caused them to be 
made, is not a legal instrument; it 
is not a mortgage; nor is its holder 
a mortgagee.”—^Kommel v. Herb- 
Gner Const. Co., supra. 

Future advances as debt secured by 
mortgage see supra § 38. 

88. Or.—^Backhaus v. Buells, 72 P. 
976, 73 P. 342, 43 Or. 558—CofSn v. 
Taylor, 18 P. 638, 16 Or. 375. 

67. Tex.—Harris v. N. Parker & 
Son. Civ.App., 23 S.W.2d 745, 746. 
“Where, . , . the mortgage se¬ 

cures a past-due debt as well as fu¬ 
ture advances in supplies, and the 
agreement to furnish the supplies is 
partly complied with, the situation 
is materially different. The failure 
of the . . . [mortgagee] to fully 

perform his agreement did not make 
the mortgage a nullity, but consti- 
tuted a breach of his contract, which 
gave . . . the mortgagor, a right 

to claim such damages as he sus- 
tained.”—^Harris v. N. Parker & Son, 
supra. 

ea. Mass.—Glassman v. Picksman, 
131 N.E. 316, 238 Mass. 680. 
Question for jury 
In mortgagor*s action for damages 
for mortgagee's failure to make ad¬ 
vances as agreed, conflicting evi¬ 
dence makes it a question for jury 
whiether there was accounting be- 


tween parties.—Glassman v. Ficks- 
man, supra. 

89. Mass.—Glassman v. Ficksman, 
supra. 

Question of fact 

Whether the mortgagor relinquish- 
ed his right to damages by executing 
another mortgage for a similar 
amount securing the same debt is a 
question of fact.—Glassman v. 
Ficksman, supra. 

70. Snrrender of old note and mort¬ 
gage 

Kan.—Habegger v. Skalla, 34 P.2d 
113, 140 Kan. 166. 

Famishiug purchase money 
Wash.—Otto V. England, 169 P. 964, 
99 Wash. 529. 

Delivery of tmst receipts 
U.S.—^Harding v. Federal Nat. Bank, 
C.C.A.Mass., 31 P.2d 914. 

Machinery pnrchased for use in 
raising and harvesting crop mort¬ 
gaged was good consideration.— 
Schmidt v. Plummer, 37 P.2d 1, 140 
Kan. 436. 

Purchase of note of third party, 
secured by a mortgage, which the 
mortgagee had refused to buy until 
he was given a mortgage, made by 
the mortgagor, as additional secur- 
ity, was sufficient consideration for 
the additional mortgage.—United 
Film Ad Service v. Roach, 297 S.W. 
91, 222 Mo.App. 339. 

Other considerations see 11 C.J. p 
450 note 47. 

71. Moral obligation 

111.—Munson v. Commercial State 
Bank of Windsor, 246 Ill.App. 371. 
Bili of sale, void by statute 
N.J.—Shinn v. Cohen, 132 A. Si, 99 
N.J.Eq. 418. 

Assignment of leasehold, posses¬ 
sion of which was guaranteed to the 
mortgagor, mortgagee lacking title 
there to.—Cahill v. Martynick, 143 A. 
344, 103 N.J.Eq. 319. 
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Statement confirming mortgage 
A statement, in cancellation and 
surrender of lease, ratifying and 
confirming mortgage and acknowl- 
edging its validity based on original 
consideration, did not constitute suf¬ 
ficient consideration for it when 
other consideration had failed.— 
Shinn v. Cohen, 132 A. 81, 99 N.J.Eq. 
418. 

tTse of instrument, with mortga- 
gee*s consent, where such consent 
was in fact unnecessary, was not 
consideration for a mortgage.—Baker 
V. Bockelman, 225 N.W. 411, 208 
lowa 254. 

Other considerations see 11 C.J. p 
450 note 48. 

72- Mo.—^Von Schleinitz v. North 
Hotel Co., 23 S.W.2d 64, 81, 323 Mo. 
1110 . 

11 C.J. p 451 note 62. 

73. Cal.—Simon Newman Co. v. 

Woods, 259 P. 460, 85 Cal.App. 360. 
Kan.—Missouri Valley Trust Co. v. 

Whitelaw Inv. Co., 66 P.2d 374, 145 
^ Kan. 629. 

]\2[o.—^Von Schleinitz v. North Hotel 
Co., 23 S.W.2d 64, 81, 323 Mo. 1110. 
11 C.J. p 451 notes 62, 63. 

Prima facie evidence 

“The mere introduction of a chat¬ 
tel mortgage in evidence constitutes 
prima facie evidence that it was giv¬ 
en by the mortgagor for a consider¬ 
ation moving to the mortgagor.”— 
Von Schleinitz v. North Hotel Co., 
supra. 

Mortgage securing note 
A Chattel mortgage is prima facie 
executed for a good consideration 
when it is given to secure a note be- 
cause the note itself imports a valu- 
able and sufficient consideration.— 
Ede V. Johnson, 15 Cal. 53. 

Mortgage for future advances 
As between the immediate parties, 
a chattel mortgage Containing a re- 
cital that it is given for future ad- 
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at least where it is in wnting'^^ or under seal;75 
however, this presumption is not conclusive and 
may be rebutted.'5'6 

In an action to foreclose a mortgage, the mortga- 
gor has been held to have the burden of proving 
that there was no consideration for the niortgage.77 

Where a chattel mortgage is executed as collat- 
eral security for a balance due on a prior mortgage, 
the prior mortgage is competent evidence to show 
the consideration for the subsequent mortgage.78 

The presumption that a chattel mortgage is given 
for valid consideration is not dispelled by testimony 
of vague and uncertain meaning.79 


§ 43 

Particular acts or circumstances have been held 
sufficient to show the presence of consideration, 
or sufficientSi or insufficient^^ ^o show the lack of 
consideration. 

§ 43. Conditions 

Various conditions or stipulations governfng per- 
formance or other phases of chattel mortgages have been 
held valid; but a vague and Indefinite provision is in- 
valid. 

Conditions or stipulations which, as contained in, 
or annexed to, chattel mortgages, have been held 
valid and effective include provisions that per- 
formance is to be in a certain manner,^^ that the 
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vances In a specified sum is prima 
facie executed for a good considera¬ 
tion.—Dyer v. State, 7 So. 267, 88 
Ala. 225. 

Becital iu mortaraife sufficient 
In a controversy between parties 
to the mortgage or their representa- 
tives, involving simply the title to 
the property, It is not necessary to 
show a consideration heyond the re- 
cital in the mortgage.—^Webh v. 
Mann, 3 Mich. 139—11 C.J. p 450 
ijote 44. 

74. Tex.—^D. V. Brooks Co. v. Kin- 
ney-Shotts Inv. Co., Civ.App., 68 S. 
W*2d 1062, affirmed Kinney-Shotts 
Inv. Co. V. D. V. Brooks Co., 94 
S.W.2d 132, 127 Tex. 307. 

75. S.C.—Fox V. Fox, 92 S.B. 477, 
107 S.C. 250. 

Seal as prima facie evidence 

Seal on note and chattel mortgage 
securing it is prima facie evidence 
of consideration.—^Pox v. Fox, supra. 
Corporate seal 

In a proceeding by mortgagees to 
determine whether they had a lien 
on the proceeds of the sale of chat¬ 
tel s on which they had a mortgage 
executed by a Corporation under its 
seal, it was held error to hold that 
the conveyance was without con¬ 
sideration.—In re Pilot Radio & 
Tube Corporation, C.C.A.Mass., 72 F, 
2d 316, afiirming, D.C., 5 F.Supp. 453, 
certiorari denied Eckhardt v. Ball, 65 
S.Ct. 98, 293 U.S. 584, 79 L.Ed. 680. 

76. Cal.—Simon Newman Co. v. 
Woods, 259 P. 460, 85 Cal.App. 360. 

Mo.—^Von Schleinitz v. North Hotel 
Co., 23 S.W.2d 64, 323 Mo. 1110. 
S.C.^Fox v. Fox, 92 S.B. 477, 107 S. 
C. 250. 

11 C.J. p 451 note 63. 

Mortgage to protect property from 
debt 

(1) Where chattel mortgage was 
given as device to protect mortga- 
gor’s property from a debt, and 
mortgagee orally agreed tp sell 
property for mortgagor, want of con¬ 
sideration could be shown.—Hartman 
V. Gann‘s Adm’r, 10 S.W,2d 1115, 226 
Ky. 367. 


(2) Whether mortgage was given 
for protection of mortgagor, and was 
without consideration, was for jury. 
Hartman v. Gann’s Adm’r, supra. 

77. Cal.—Simon Newman Co. v. 
Woods, 259 P. 460. 85 Cal.App. 360. 

V. Brooks Co. v. Kinney- 
Shotts Inv. Co., Civ.App., 58 S.W. 
2d 1062, affirmed Kinney-Shotts 
Inv. Co. V. D. V. Brooks Co,, 94 
S. W.2d 132, 127 Tex. 307. 

Parol evidence as to consideration 
see the C.J.S. title Evidence §§ 
948-958, also 22 O.J. p 1157 note 
53—p 1173 note 39. 

Bxteusiou of time 
Mortgagor had burden of proving 
that no extension of time for pay- 
ment of debt was granted, or other 
consideraton given.— T>. V. Brooks 
Co, V. Kinney-Shotts Inv. Co.. Tex. 
Civ.App., 58 S.W.2d 1062, affirmed 
Kinney-Shotts Inv. Co. v. D. V. 
Brooks Co., 94 S.W.2d 132, 127 Tex. 
307. 

78. Ala.—Winston v. Farrow, 4.0 So. 
53. 

76. Cal,—Simon Newman Co. v. 
Woods, 259 P. 460, 85 Cal.App. 360. 

80. Qiviug of note by the mortga¬ 
gor and its acceptance by the mort¬ 
gagee was held to be evidence to 
show that mortgagee granted exten¬ 
sion of time for payment ’ of debt 
which constituted valuable consider¬ 
ation for mortgage.—^D. V. Brooks 
Co, V. Kinney-Shotts Inv. Co., Tex. 
Civ.App„ 58 S.W.2d 1062, affirmed 
Kinney-Shotts Inv. Co. v. D. V. 
Brooks Co., 94 S.W.2d 132, 127 Tex. 
307. 

81. Action of foredlosure 

In an action by the assignee of 
two mortgages to foreclose ‘them, 
evidence that the mortgagee was 
secretary of the mortgagor Corpora¬ 
tion and as such secretary signed the 
note and second mortgage, that the 
note was in arrears when assigned, 
and that the mortgagor was insolvent 
when the action was started, had 
closed down its business, and was 
about to have its property levied on, 
was held to warrant a ftnding of no 
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consideration for note and mortgage. 
—Coconut Grove Exchange Bank v. 
Fleming Novelty Works, 144 So. 337, 
107 Fla. 1. 

82. Agreement to give mortgage 
Where a loan was made on an 

agreement that a chattel mortgage 
should be given, evidence that no 
money was received at the immedi¬ 
ate time of the execution of the 
mortgage, that there was no exten¬ 
sion or renewal of an obligation, or 
waiver of anything of value, that 
the bonds to secure which the mort¬ 
gage was given had been previously 
issued and the money derived there- 
from used, and that the mortgagor 
executed the mortgage simply be- 
cause the mortgagee's agent had re- 
quested him to, was held insufficient 
to sustain a defense of lack of con¬ 
sideration.—Missouri Valley Trust 
Co. V. Whitelaw Inv. Co., 66 P.2d 374, 
145 Kan. 629. 

Bxisteuce of iudebteduess 
Where the facts showed “the ac- 
tual existence of the indebtedness 
for which the mortgage was given,*' 
and there was “no evidence of in- 
solvency of . , . [the mortga¬ 
gor], nor of any fact which would 
interfere with his right to give or 
the right of . . . [the mortga¬ 
gee] to receive the chattel mortgage 
which was executed to secure that 
indebtedness," a finding of lack of 
consideration was not sustained.— 
Smart v. Sosey, 193 P. 167, 46 Cal. 
App. 332. 

Other circumstances 
lowa.—^Rogers v. Hale, 218 N.W. 264, 
205 lowa 557. 

83. Ala.—Gernert v. Eimbach, 60 So. 
903, 163 Ala. 413. 

11 C.J. p 451 note 68. 

Stipulations waiving right of re- 
demption see infra § 434. 

Selliug mortgaged property as built 
A mortgage on computing scales, 
then in process of building, would 
not be void, as between the parties 
because it provided that mortgagor 
might sell the scales as they were 
completed, and pay twenty-five dol- 
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mortgage is not to become operative until the hap- 
pening of a certain contingency,^^ that the maturity 
date is to be accelerated on the happening of cer¬ 
tain events,^^ that the mortgagee shall have no rem- 
edy by sale of the property until he has paid the 
debt,86 and that the mortgagor is to replenish the 
mortgaged stock of goods, and keep it at a certain 
percentage of the indebtedness but a vague and 
indefinite provision is invalid.^^ 

§ 44. —- Insurance of Property 

A condition that a mortgagor in possession shali 
fnsure the property for the mortgagee Is valid; but, 
uniess 60 provided, failure to insure does not cause for- 
Jeiture of possession. 

A condition in a mortgage that a mortgagor left 
in possession shall insure goods for the mortgagee^s 
benefit will be given effect.^^ However, in the ab- 
sence of an express provision in the mortgage, the 
failure to insure does not constitute a default so 
that the mortgagor forfeits his right to possession, 
especially where the mortgage also provides that, 


on failure of the mortgagor to insure, the mortga¬ 
gee might do so and add the premiums to the mort¬ 
gage debt.^^ The failure to insure will be excused 
if it is caused by the action of the mortgagee’s 
agent but the procuring of insurance by the 
mortgagee does not satisfy a stipulation that the 
mortgagor shall insure so as to cure the breach on 
his part.®^ 

§ 45. —— Stipulation against Second Mort¬ 
gage 

A provision that no second mortgage shall be given 
without wrltten consent, which is nelther asked nor 
given, cannot be asserted by the mortgagor or ciaimants 
under him against a second mortgage. 

A provision of a chattel mortgage that no second 
mortgage shall be given without written consent, 
which is neither asked nor given, cannot be asserted 
by the mortgagor or those claiming under him as 
against a second mortgage given in violation there- 
of.94 


IV. FORM AND CONTENTS 


§ 46. General Statement 

The discussion of the formal r equis ites and con- 
tents of a chattel mortgage contained in the follow- 
ing sections, §§ 47--76, must of necessity be consid- 
ered in connection with the discussion of the essen- 
tial elements of such a mortgage, supra §§ 17-45, 
and the rules of construction which are discussed in¬ 
fra §§ 104-129, more particularly with reference to 
the parties whose debts or liabilities are secured, §§ 
107-115, and as to the property conveyed, §§ 116- 
129. 


§ 47. Form of Instrument in General * 

Uniess the contrary is provided by statute, no par- 
ticular form of words is necessary to create a chattel 
mortgage, and any language showing an intention to 
create a lien as secufity or indicating a transfer of prop¬ 
erty coupled with an Intention that such transfer is for 
security wiii be sufficient. 

The rule is well settled that, uniess the contrary 
is provided by statute, no particular form of words 
is necessary to the creation of a mortgage any 
language is sufficient which indicates an intention 


lars per scale on the mortgrage.— 
Highland Inv. Co. v. Kansas City 
Computing: Scales Co., 209 S.W. 895, 
277 Mo. 365. 

84. U.S.—Coggin v. Hartford Acci¬ 
dent & Indemnity Co., D.C.N.C., 9 
F.Supp. 785, 791, reversed on other 
grounds, C.C.A., Hartford Accident 
& Indemnity Co. v. Coggin, 78 F.2d 
471, certiorari denied Coggin v. 
Hartford Accident Indemnity 
Co., 56 S.Ct. 141, 296 U.S. 620, 80 L. 
Ed. 472, rehearing denied 56 S.Ct. 
169, 296 U.S. 663, 80 L.Ed. 440, cit- 
ing Corpus Juris. 

Heb.—Midland State Bank v. Kil- 
patrick-Koch Dry Goods Co., 74 H. 
W. 837, 54 Neb. 410. 

Uortgagor to determine coutingeucy 
A mortgage containing a condition 
that it is not to become a completed 
contract or lien until the happening 
of some contingency, the sufficiency 
df which is to be determined by the 
rhortgagor,- does not become opera-' 
live as a mortgage or lien on the ' 


property until the happening of the 
contingency.—^Midland State Bank v. 
Kilpatrick-Koch Dry Goods Co., 74 
N.W. 837, 54 Neb. 410. 

85. Ind.—^Leader ]^ub. Co. v. Grant 
Trust, etc., Co., 91 N.E. 498, 174 
Ind. 192. 

11 C,J. p 451 note 69. 

Acceleratiou clause in note 

It was competent for the parties 
to a mortgage to provide by the 
terms of a note secured thereby that, 
on default in payment of interest, 
the whole sum of both principal and 
interest shall become due at the op- 
tion of the holder of the note secured 
by the mortgage.—Swan v. Jones, 
173 P. 249, 88 Or. 706. 

86. Ala.—Tarver v. Roffe, 7 Ala. 873. 

87. Mich.—Crowley v. Langdon, 86 
N.W. ‘391, 127 Mich. 51. 

88. liiCatters io appear in newspaper 
A clause in a mortgage on a news¬ 
paper establishment to the effect 
that matters should not be published 
iu such paper detrimental to the 
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reputation or business of the nvort- 

gagee, being vague and indefinite, is 

invalid.—^Fowler v. Hoffman, 31 Mich. 

215. 

86. Mich.—Crowley v. Langdon, 86 
N.W. 391, 127 Mich. 51. 

11 C.J. p 452 note 73. 

96. Mich.—^Powler v. Hoffman, 31 
Mich. 215. 

Mo.—^Kerbs v. Zumwalt, 86 Mo.App. 
128. 

11 C.J. p 452 note 74. 

91. Mo.—^Baldridge v. Uawson,' 39 
Mo.App. 527. 

92. Mich.—CrowVey v. Langdon, 86 
N.W. 391, 127 Mich. 51. 

93. Mich,—^Fowler v. Hoffman, 31 
Mich. 215. 

94. Okl.—^Ackerman v. C. C. Chapell 
Hardware Co., 137 P. 349, 41 Okl. 
275. 

95. U.S.—Federal Pinance Corpora¬ 
tion V. Reed, C.C.A.Mass., 296 F. 1, 
reversing, D.C., Reed v. Federal 
Finance Corporation, 291 F. 679, 
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§■ 48 

to create a lien on chattels to secure a debt^^ or i gage as between the parties,^ but, where the statute 


•fvhich indicatas a transfer of such property, coupled 
with the intention of the parties that such transfer 
is for security,^*^ but the creation of a lien must be 
clearly indicated.^s So it has been held that a 
mortgage is created by reserving a lien in an in- 
strument,^^ or by creating a charge against the 
property in the nature of a mortgage.^ 

Use of wrong form' The mere fact that the par¬ 
ties use a wrong blank form in making the mort¬ 
gage, and that it contains certain recitals that are 
not true and not erased, will not change the nature 
of the transactioni or render the mortgage void for 
uncertainty,i although it may have such effect 
where the instrument is so contradictory that it 
does not show that the parties intended that it 
should be a mortgage.*^ 

Where the statute expressly so provides, no par- 
ticular form is essential to the creation of a mort- 


pro\ddes a form, it must be substantially followed 
in order to render the mortgage valid as to credi- 
tors and purchasers.® 

§ 48. Equitable Mortgage 

!n general, any agreement entered Into for the pur- 
pose of pledging property or some interest therein as 
security for a debt, informal and insufficient as a com- 
mon-law mortgage, will, provtded the essential features 
of a mortgage are present, be enforced in equity as an 
equitable mortgage where it appears to be Intended as a 
mere security for a debt. 

As a general rule, any agreement entered into 
by the parties for the purpose of pledging the prop¬ 
erty or some interest therein as security for a debt, 
which is informal and insufficient as a common-law 
mortgage, will nevertheless be enforced in equity as 
an equitable mortgage, where it appears that it was 
intended by the parties as a mere security for a 
debt;*^ but, unless the essential features of a mort- 


certiorari denied 44 S.Ct, 637, 265 

U. S. 593, 68 L.Ed. 1196—In re B. 
& B. Motor Sales Corporation, D. 
C.N.J., 277 F. 808. 

Ala.—Collins v. Hodges Lumber & 
Mfgr. Co.. 97 So. 424, 210 Ala. 6. 
N.C.—Grier v. Weldon, 172 S.B. 200, 
205 N.C. 675—^Kearns v. Davis 
Bros., 120 S.E. 52, 186 N.C. 522— 
Britt V. Harrell, 10 S.E. 902, 105 
N.C, 10—Harris v. Jones, 83 N.C. 
817. 

Tex.—Leonard v. Burton, Civ.App., 
11 S.W.2d 668—Pourmentin v. 
Scott,- Civ.App., 216 S,W. 901. 

11 C.J. p 452 note 80. 

Absolute bili of 'sale as mortgage 
see supra § 6. 

Trust deed as mortgage see supra 
§ 9. . 

Trust receipts ^ee supra § 9. 

Where the right of redemption. ex- 
ists, the form of a conveyance is not 
controlling as to whether or not it 
is a mortgage.—In re B. & B. Motor 
Sales Corporation, D.C.N.J., 277 F. 
808. 

Transactions held mortgages 

(1) An instrument reciting that a 
note therein set out was given for a 
certain mule which should remain 
the property of the seller and payee 
until the note was paid and that on 
nonpayment of the note the seller 
might sell the property and pay the 
surplus to the buyer.—Grier y. Wel¬ 
don, 172 S.E. 200. 205 N.C. 575. 

(2) Other transactions see 11 C.J. 
p 452 note 80 [a]. 

Tex.—Leonard v. Burton, Civ. 
. App., 11 ,S.W.2d 668—Fourmentin 

V. Scott, "^Civ.App.,” 216 S.W. 901. 

97, N.C.—Noland v. Osborne, 97 S.E. 

714, 177 N.C. 14. 

11 C.J. i) 452 note n.' 


Betention of title note 
Ala.—^Echols v. Snider, 94 So. 189, 19 
Ala.App. 35. 

Informal Instruments held mort¬ 
gages 

(1) A receipt for a certain amount 

of money containing an agreement 
by the maker thereof “to deliver on 
demand . . . cotton seed to cov- 

er and secure the above amount mon¬ 
ey advanced to me.”—State v. Smith, 
93 S.E. 250, 108 S.C. 37. 

(2) Other Instruments see 11 C.J. 
p 452 note 81 [b]. 

98. N.C.—Grier v. Weldon, 172 S.E. 

. 200, 205 N.C. 575—^Britt v. Har¬ 
rell, 10 S.E. 902, 105 N.C. 10—Har¬ 
ris V. Jones, 83 N.C. 317. 

Tex,—Fourmentin v. Scott, Civ.App., 
216 S.W. 901. 

Fact that rents and profits are 
pledged as security for mortgage 
indebtedness does not necessarily 
convert such proviso in a mortgage 
of realty into a chattel mortgage on 
such rents and profits.—First-Trust 
Joint Stock Land Bank of Chicago v. 
Ferguson, 267 N.W. 103, 105, 221 
lowa 987. 

Becital that note is for purchase 
money of certain property does not 
thereby constitute it a purchase- 
money mortgage.—^Bush v. Kimbrell, 
103 S.E. 686, 25 Ga.App. 424. 

99. Ga,—Howard v. Kumble, 61 S. 
E.. 297, 4 Ga.App. 327. 

11 C.J. p 453 note 82. 

Reservation in lease of lien for rent 
see . supra § 8. ' ' 

Defective orop lien 

Written Instruments, in the form 
of mortgages which were intended to 
give a statutory lien om crops but 
were ineffectual for failure to com- 
ply with the statute have been held 
to ^op.erate as mortgages.—Jjamilton 
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V. Maas, 77 Ala. 283—11 C.J. p 453 
note 84. 

1. Me.—Sawyer v. Gerrish, 70 Me. 
254, $5 Am.R. 323. 

2. Ala.—Collins v. Hodges Lumber 
& Mfg. Co., 97 So. 424, 210 Ala. 6. 

11 C.J. p 453 note 85. 

Crop mortgage form used 

Ala.—Collins v. Hodges Lumber & 

' Mfg. Co., supra. 

11 C.J. p 453 note 85 [a]. 

3. Tex.—Fourmentin v. Scott, Civ. 
App., 216 S.W. 901. 

Conditional sales contract form 
Tex.—Fourmentin v. Scott, supra. 

4. Ga.—Bray v. McKenzie, 147 S.E. 
406, 39 Ga.App. 397. 

5. Ga.—Stewart v. Jaques, 3 S.E. 
283, 77 Ga. 365, 4 Am.S.R. 86— 
Howard v. Rumble, 61 S.E. 297, 4 
Ga.App. 327. 

11 C.J. p 454 note 94. 

0. Cal.—Pacific States Savings & 
Loan Co. v. Strobeck, 33 P.2d 1063, 
139 Cal.App. 427. 

11 C.J. p 454 note 95. 

An instrument in the form of an 
assig^nment or bili of sale which re- 
cited that it was given as security 
for a note set out therein has been 
held sufRciently to comply with ‘the 
requirements of a statutory form for 
a mortgage, even though it did not 
strictly follow the statutory lan- 
guage.—Pacific States Savings & 
Lban Co. v.' Strobeck,’ supra. 

7. Cal.—Motor Acceptance Co. v. 

Finn; 13 P.2d 761, 124 Cal.App. 766. 
S.D.—Dorman v. Crooks State Bank, 
225 N.W. 661,’^5 S.D. 209. 64 A.L. 
. . R.: 614. •* . 

Texr-=Bolton v. Baldwin, Civ.App., 57 
S:W.2d' 957, error’ dismissed, quot- 
ing tiorpus .Juris. ■ 

•11 C.J. p 453 note 86. 
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gage are present, such as the existence of a debt 
due, or to become due, or some contingent liability 
for which the instrument is intended as a security, 
it cannot be sustained as an equitable mortgage.^ 
In application of these rules it has been held that 
an equitable mortgage is created by an agreement 
founded on a valuable consideration to give a mort- 
gage,.^ by depositing property as security,by the 
reservation of a lien for purchase money,^^ by au- 
thorizing one advancing money to hold a lien on 
property, ^2 giving an irreyocable power of at- 

torney to collect rents,^^ by giving an absolute bili 
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of sale as security,or by transferring property 
on trust to liquidate a debt^® 

§ 49. Necessity for Writing 

Subject to limitatlons imposed by the statutes of 
frauds and other and express statutory provisions, an 
oral chattel mortgage is ordinarily valid as between the 
parties and against those having actual notice of its 
existence, provided it otherwise contains the elements of 
a chattei mortgage. 

Subject to the limitations, if any, imposed by the 
statutes of frauds and by other express statutory 
provisions, a mortgage, although not in writing,- is 
ordinarily held to be valid as between the parties, 
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Mortgage on unplanted crops as 
equitable lien see supra § 32. 
Validity in equity of mortgage of 
future property see supra § 26. 
Equitable lien. 

“There is no distinction of sub- 
stantial importance between equita¬ 
ble liens and equitable mortgages on 
personal property.” — Dorman v. 
Crooks State Bank, 225 N.W. 661, 
664, 667, 65 S.D. 209, 64 A.L.R. 614. 
Parties against whom enforceable 
“Equitable mortgages on personal 
property are good . , . between 

the parties and those having actual 
knowledge of the existence and terms 
of the contract.”—Dorman v. Crooks 
State Bank, supra. 

A fanu lease, clearly expressing 
the lessee's ' intention to give the 
lessor a lien on chattels belonging 
to, and in the possession of, the for¬ 
mer for the payment of rent creates 
an equitable mortgage.—Dorman v. 
Crooks State Bank, supra. 
Assignment of defective mortgage 
By the assignment of a mortgage 
invalid for want of parties, the as¬ 
signor being both mortgagor and 
mortgagee therein, and by guaranty 
of the payment of the vote secured 
by the mortgage which was likewise 
assigned, an equitable mortgage on 
the property described in the orig- 
inal mortgage was created enforcea¬ 
ble as between the parties despite 
the defect in the original mortgage. 
—^Motor Acceptance Co. v. Finn, 13 
P.2d 761, 124 Cal.App. 766. 

A statute declaring that transfer 
of property as security for perform- 
ance of another act shall be deemed 
‘•mortgage” does not impliedly deny 
validity of equitable mortgages on 
personal ty.—Dorman v. Crooks State 
Bank, 225 N.W. 661, 55 S.D. 209, 64 
A.L.R. 614. 

8. Tex.—^Newsom v. Beard, 46 Tex. 
151. 

11 C.J. p 453 note 87. 

9. Mo.—^Page v. Riggins, App., 20 S. 
W.2d 164. 

Mont.—Scott V. Tuggle, 241 P. 229, 
231, 74 Mont. 476, citing Corpus 
Juris. 


Neb.—^Kelly v. Kannarr, 225 N.W. 
230, 118 Neb. 472—^American State 
Bank of Scottsbluff v. Keller, 200 
N.W. 999, 112 Neb. 761—Weigand 
V. Hyde, 192 N.W. 198, 200, 109 
Neb. 678. 

Okl.—^Union Nat. Bank v. Leidecker 
Tool Co., 178 P. 690, 72 Okl. 121. 
Tex.—Sparkman v. First State Bank 
of Handley, 244 S.W. 127, 112 Tex. 
33, answers to certified questions 
conformed to, Civ.App., 246 S.W. 
724—Runnels Chevrolet Co. v. Tra- 
vis, Civ.App., 62 S.W.2d 225. 

11 C.J. p 453 note 88. 

Verbal agreement 

(1) “A verbal agreement to give a 
chattel mortgage creates an equita¬ 
ble lien.”—Sparkman v. First State 
Bank of Handley, 244 S.W. 127, 130, 
112 Tex. 33, answers to certified 
questions conformed to, Civ.App., 246 
S,W..'724. 

(2) Under a statute inhibiting ver¬ 
bal chattel mortgages, a verbal 
agreement to execute a written mort¬ 
gage is not enforceable in equity as 
an equitable mortgage.—Palmer v. 
James, 99 So. 109, 210 Ala. 641. 

(3) Verbal agreements . generally 
see infra § 49. 

An equitable mortgage is created 

(1) By a valid promise in a lease 
or other contract to give a mort¬ 
gage upon a crop to be raised.— 
Kelly V. Kannarr, 225 N.W. 230, 118 
Neb. 472. 

(2) Where buyer at time of sale 
and as part of transaction agrees to 
give seller a mortgage to secure pur- 
chase price.—^Union Nat. Bank v. 
Leidecker Tool Co., 178 P. 690, 72 
Okl. 121. 

(3) Where a tenant agreed to give 
his landlord a mortgage on certain 
chattels sold to him by his landlord, 
and his lease required him to give 
such a mortgage.—Page v. Riggins, 
Mo.App., 20 S.W.2d 164. 

(4) Where purchaser, permitted to 
reraain in possession of purchased 
land after notice of intention to can- 
cel and terminate contract, agreed 
in writing to give a new note secured 
by mortgage on crops raised on the 
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purchased land.—Scott v. Tuggle, 241 
P. 229. 74 Mont. 476. 

Au equitable mortgage is not cre¬ 
ated by provision in an executory 
contract for the sale of realty re- 
quiring the purchaser to execute a 
chattel mortgage in favor of the 
vendor on crops to be grown during 
the life of the contract, when “the 
contract shows that the parties 
clearly understood that a lien could 
not be and was not created by the 
contract.”—^Atkinson v. Melcher, 294 
P. 567. 568, 160 Wash. 94. * 

Void mortgage 

A crop mortgage, being a nullity 
as to crops grown on a place in 
which mortgagor, at the time of the 
execution of the mortgage, had no 
interest or agreement to acquire an 
interest, cannot be given eifect as an 
agreement to mortgage.—E. W. & J. 
W. Moring v. Helms, 97 So. 647, 210 
Ala. 175. 

10. Ala.—Alabama State Bank v. 
Barnes, 2 So. 349, 82 Ala. 607. 

11 C.J. p 454 note 89. 

11. Ala.—Bradford v. Procter, 96 
So. 203, 209 Ala. 299. 

Tex.—^Runnels Chevrolet Co. v. Tra- 
vis, Civ.App., 62 S.W.2d 225. 

11 C.J. p 454 note 90. 

12. U.S.—^Hauselt v. Harrison, Pa., 
105 TJ.S. 401, 26 L.Ed. 1075. 

Tex.—Mason v. Bumpass, 1 Tex.A. 

Civ.Cas. § 1338. 

11 C.J. p 454 note 91. 

13. R.I.—Joseph Smith Co. v. Mc- 
Guinness, 14 R.I. 59. 

14. Ga.—^Avera Loan & Investment 
Co. V. Topp, 103 S.E. 42, 25 Ga. 
App. 279. 

15. Mass.—Knowlton v. Fourth-At- 
lantic Nat. Bank, 171 N.E. 721, 271 
Mass. 343—Knowlton v. Fourth- 
Atlantic Nat. Bank, 162 N.E. 356, 
264 Mass. 181. 

16. lowa.—Todd v.-Parmers’ & Mer- 
chants’ Bank of Aurora, 193 N. 
W. 7. 

Kan.—State Bank of Downs v. Ab¬ 
bott, 179 P. 326,'104 Kan. 344. 
Ky.—^Hart County Deposit Bank v. 
Hatfield, 33 S.W.2d 660, 236 Ky. 
725. 
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and against those having actual notice of its exist- 
ence,^*^ pravided the oral agreement contains the 
elements necessary to constitute a valid written 
mortgage.is The effect of the recording acts ordi- 
narily is to render an oral mortgage invalid as 
against creditors and subsequent purchasers in good 
faith,^^ and under some statutes as against pur¬ 
chasers with notice ;20 but, even under the recofd- 
ing acts, an oral mortgage is commonly regarded as 
valid where there is an immediate delivery of the 
property to the mortgagee, followed by an actual 
and continued change of possession .21 


In some jurisdictions statutory provisions ex- 
pressly22 or impliedly^^ requiring a mortgage to be 
in writing have been construed or appHed in a num- 
ber of cases. 

§ 50. Words of Conveyance 

Words of conveyance are not essentia! to a mortgage, 
although the absence of such words may be mpor an in 
determining whether or not a transaction is a mor gage. 

It is not essential that a mortgage contain words 
of conveyance^^^ ,although the absence of words 
showing an intention to transfer title has frequent- 


Mont.—Barth v, Ely, 278 P. 1002, 85 
Mont. 310. 

Neb.—First Nat. Bank v. Toung, 247 
N.W. 586. 124 Neb. 598. 

N.C.—^kearns v. Da vis Bros., 120 S. 

B. 52, 186 N.C. 522. 

Vt.—Paska v. Saunders, 153 A. 451, 
103 Vt. ,204—Gilfillan’s Adm’r v. 
Bixby, 139 A. 250, 100 Vt. 468. 

11 C.J. p 454 note 98. 

In Texas 

(1) The rule stated in the text is 
followed by the most recent cases. 

U.S.—Border Nat. Bank v. Coupland, 

■ Tex., 240 P. 355, 153 C.C.A. 281, ap- 
plying Texas law. 

Tex.—Sparkman v. First State Bank 
of Handley, Com.App., 244 S.W. 
127, 112 Tex. 33, answers to certi- 
fied questions conformed to, Civ. 
App., 246 S.W. 724—Gordon v. Ball, 
Civ.Appu, 73 S.W.2d 890—Moore v. 
B. & M. Chevrolet Co., Civ.App., 72 
S.W.2d 945—Gillett v. Talley, Civ. 
App., 60 S.W.2d 868—^Bolton v. 
Baldwin, Civ.App., 67 S.W.2d 957, 
964, error dismissed, citing Corpus 
Juris. 

(2) There is no Texas statute 
which ‘*in any way** modifies this 
rule.—Sparkman v. First State Bank 
of Handley, supra. 

(3) The rule is unaffected by par- 
ticular statutes providing as follows: 
That any reservation or limitation of 
use in goods where the possession 
remains in another is fraudulent as 
to creditors, unless declared by will 
or written instrument duly recorded; 
that all reservations of title in chat- 
tels as security for the purchase 
price, being declared mortgages, are 
void as to certain third parties un¬ 
less in writing and registered; that 
all mortgages not properly registered 
are void as against certain third par¬ 
ties; and that,. a written transfer 
shall accompany the transfer of cer¬ 
tain persona! property, possession 
without such written transfer being 
deemed prima facie illegal.—Spark¬ 
man V. First State Bank of Handley, 
supra. 

(4) As a consequence of the rule a 
written mortgage may be enlarged 
by a contemporaneous or subsequent 


oral agreement.—^Moore v. B. & M. 
Chevrolet Co., supra. 

(5) Prior to the above pronounce- 
ments it was settled that, under the 
statute a valid mortgage might be 
made by a verbal reservation of title 
in personal property to secure pay- 
ment of the purchase price therepf. 
—Crews v. Harlan, 87 S.W. 656, '99 
Tex. 93, 13 Ann.Cas. 863. 

(6) But as to the validity of a 
verbal mortgage generally, there ap- 
parently was no authoritative deci- 
sion.—Sparkman v. First State Bank 
of Handley, supra—11 C.J. p 454 note 
98 [a] (2). 

(7) The court of civil appeals had 
sustained such a mortgage as be- 
tween the parties. — Edwards v. 
Mayes, Civ.App., 136 S.W. 510. 

(8) But stili earlier cases had in- 
dicated strong intimations to the 
contrary.—Lazarus v. Henrietta Nat. 
Bank. 10 S.W. 252, 72 Tex. 354—Gay 

V. Hardeman, 31 Tex. 245—Hastings 
V. Kellogg, Civ.App., 36 S.W. 821— 
Harrold v. Barwish, 30 S.W. 498, 10 
Tex.Civ.App. 138. 

Delivery of property unuecessary 
“A party may give an oral mort¬ 
gage . . . which will be valid as 
between the parties . . . without 
delivery of the property mortgaged." 
—State Bank of Downs v. Abbott, 
179 P. 326, 104 Kan. 344. 

17. Ky.—Hart County Deposit Bank 
'v. Hatfield, 33 S.W.2d 660, 236 Ky. 

726. 

Neb.—^First Nat. Bank v. Young, 247 
N.W. 586, 124 Neb. 598. 

11 C.J. p 465 note 99. 

‘«Under the law of Texas a verbal 
mortgage ... is valid ... as 
against purchasers with notice and 
creditors other than lien creditors.” 
—^Border Nat, Bank v. Coupland, 
Tex., 240 F. 355, 357, 153 C.C.A. 281, 
applying Texas law. 

18, Kan.—Cherryvale Inv. Co. v. 
Dillman, 11 P.2d 681, 682, 135 Kan. 
699, citing Corpus Juris—State 
Bank of Downs v. Abbott, 179 P. 

‘ 326, 104 Kan. 344. 

11 C.J. p 455 note 1. 
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19. Neb—First Nat. Bank v. Toung. 
247 N.W. 586. 124 Neb. 698. 

11 C.J. p 455 note 2. 

20. Mo.—Oyler v. Eenfro, 86 Mo. 
App. 321 —Kollock V. Bmmert, 43 
Mo.App. 566. 

21. Ark. — Wilson v. Chittenden 
County Bank, etc., Co., 135 S.W. 
885, 98 Ark. 379. 

lowa.—Hinton Bank v. Swan, 137 N. 

W. 1032, 156 lowa '715. 

Neb.— Buckstaif Bros. Mfg. Co. v. 

Snyder, 74 N.W. 863, 54 Neb. 538. 

11 C.J. p 455 note 4. 

Defects cured by taking possession 
see infra §§ 212, 213. 

22. Cal.— Grangers Business Assoc. 
V. Clark, 23 P. 

Idaho.—^Willows v. Rosenstein, 48 P. 

1067, 5 Idaho 305. 

Xn Alabama 

(1) Under the code, a mortgage is 
not valid unless made in writing.— 
Abbeville Live Stock Co. v. Walden. 
96 So. 237. 209 Ala. 315—Dlokey v. 
Vaughn, 73 So. 607 198 Ala. 283— 
11 C.j; p 456 note 5 £a] (1). 

(2) Prior to tbe act of Jkn. 22. 
1885. Code 1896. I 2151. an equltable 
mortgage of personal property might 
be oreated by a verbal agreement,- 
Williams v. Pavis. 46 So. 908 154 
Ala. 422 —Jackson v. Rutherford, 73 
Ala. 155. 

(3) There are numerous decisions 

sustaining such «ortgages.-HUl v. 
Nelms. 5 So. 796, 86 -Ala. 442 ^11 C. 

J. p 465 note 5 [a] (3). 

(4) Equitable mortgages generally 
see supra § 48. 

23. Me.—Day v. Swift, 48 Me. 368 
11 C.J. p 455 note 6. 

24. Ala.— Richards v. Montgomery, 
160 So. 706. 

11 C.J. p 455 note 7, 

But it has been held that thi. 


first requisite 


[of a mort- 


gagej is a defeaslble conveyance of 
the title "—Central State Bank v. 
Commercial Bulldlng & Securltles 
Co 218 N.W. 622, 624, 206 lowa 75. 

Suffloieney of of trawfer 

(1) A valid mortgage sufficient to 
pass title is oreated by a note pro¬ 
viding that the maker had ‘deposlt- 
ed as collateral security for the pay- 
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ly been -hdd to be of great, if not indeed control- 
ling, importarice in detennining that an informal 
transaction was not in fact a mortgage.25 

§ 51. PromisetoPay Debt 

Questions pertaining to promises in mortgages to 
pay the mortgage debt ordinarily arise in reference 
to the existence of a deficiency and personal liabil- 
ity and are considered in § 419 infra. 

§ 52. Statement as to Consideratiori 

In some jurisdictions statutes require an affidavit 
stating the consideration for the instrument to ac- 
company the mortgage; these afEdavits are consid¬ 
ered in § 84 infra. 

§ 53. Defeasance or Statement of Condition 

A mortgage shouid contain a defeasance clause, but, 
while its presence or absence is significant in determining 
whether an instrument is a mortgage, it is not essentiai 
to its validity nor need there be a provision enabling 
the mortgagee to take possession on default. 

A characteristic of a mortgage is that there 
shouid be a defeasance,^^ and the absence of such 
a clause is a significant circumstance in determining 
whether or not an informal instrument or a bili of 


sale was intended as a mortgage but a defea¬ 
sance clause is not essentiai to the validity of a 
mortgage.2^ If, from the nature of the instrument, 
standing alone, or read in the light of the surround- 
ing circumstances, it appears to have been given as 
a security it must be considered as a mortgage,^9 
or if an express defeasance is lacking one may be 
implied from the terms of the instrument.30 

As appears in § 6, supra, the defeasance may be 
contained in a separate instrument, but ordinarily 
the condition on the performance of which the 
transfer is to become void shouid be contained in 
the instrument by which the property is conveyed.^i 
It is not necessary that the mortgage contain a pro¬ 
vision enabling the mortgagee to take possession in 
case of default,nor need it stipulate the time when 
the mortgagee shall take possession.^^ 

§ 54. Statement as to Mortgage in Obligation 
Secured 

A note secured by a mortgage must, when the statute 
so provides, so state on its face or the mortgage is ren- 
dered void on the assignment of the note. 

Under the Illinois statute, a note secured by a 
mortgage must so state on its face or the mortgage 
is rendered void on the assignment of the note.^^ 


'ment of this note’ certificate'No. 95,” < 
although such certificate was not in 
fact deposited.-^Richards v. Mont- 
gomery, Ala., 160 So. 706, 707. 

(2) Other words held sufficient see 
11 C.J. p 455 note 7 [a]. 

luadverteut cancellation of words of 
co.nveyance 

Where a mortgage is executed in 
duplicate, the mortgagor signing 
both papers, one being flled with the 
register of deeds and the other re- 
tained by mortgagee, each paper is 
an original, and the filed instrument 
may be inforced without a formal 
correction of an inadvertent cancel- 
lation of the words of conveyance 
in the other.—^Emick v. Swaffiord, 191 
P. 490, 107 Kan. 209. 

25. lowa.—Central State Bank v. 
Commercial Building & Securities 
Co., 218 N.W.- 622, 206 lowa 75. 

11 C.J. p 455 note 8. 

2©. Ind.—^Fletcher American Nat. 
Bank v. McDermid, 128 N.E. 685, 
76 Ind.App. 150. 

lowa.—Central State Bank v. Com¬ 
mercial Building & Securities Co., 
218 N.W. 622, 206 lowa 75. 

Mo.—Grlobe Securities Co. v. Gardner 
Motor Co., 85 S.W.2d.561, 337 Mo. 
177. 

N.C—Grier v. Weldon, 172 S.B. 200. 
205 N.C. 575—Britt v. Harrell, 10 
S.E. 902, 105 N.C. 10—Hafris v. 
Jones, 83 N.C. 317. - , 


Tex,—Trott v. Flato, Civ.App., 244 
S.W. 1085. 

11 C.J. p 455 note 9. 

27. Ind.—^Fletcher American Nat. 
Bank v. McDermid, 128 N.E. 685, 
76 Ind.App. 150. 

Tex.—Trott v. Flato, Civ.App., 244 S. 
W. 1085. 

11 C.J. p 456 note 10. 

Sale distinguished from mortgage see 
supra § 5. 

Conveyance with option to pnrchase 
stock 

Where a debtor conveyed his cot- 
ton-ginning piant to a trustee under 
an agreement that a Corporation 
shouid be formed and stock issued to 
his creditors with the option to him 
of purchasing the stock by paying 
the creditors, it was held that the 
transaction, since it contained no ele- 
ment of defeasance, did not consti¬ 
tute a chattel mortgage.—Trott v. 
Flato, Tex.Civ.App., 244 S.W. 1085. 

28. XJ.S.—^Reagan v. Aiken, Tex., 11 
S.Ct. 283, 138 U.S. 109, 34 L.Ed. 
892. 

11 C.J. p 456 notes 11, 12. 

29. U.S.—^Dillon Bank v. Murchison, 
. S.C., 213 F. 147, 129 C.C.A. 499. 

11 C.J. p 456 note 11. 

30. U.S.—^Reagan v. Aiken, Tex., 11 
• S.Ct. 283, 138 U.S. 109, 34 L.Ed. 

892. 

11 C.J. p 456 note 12. 

31. Conn.—Williams v. Chadwick,, 50 
A. 720, 74 Conn. 252. 

m 


32. N.C.—^Woodlief v. Harris, 95 N. 
C. 211. 

11 C.J. p 452 note 81 [a]. 

33. Ala.—Dothan Guano Co. v. 

Ward, 31 So. 748, 132 Ala. 380. 

34. 111.—^Mattoon Grocery Co. v. 
Stuckemeyer & Olson, 158 N.E. 422, 
32$ 111. 602, reversing on other 
grounds Stuckemeyer & Olson v. 
Wyrick, 240 Ill.App. 64. See Ep- 
stein V. Pt. Dearborn Motor Cart- 
age Co., 207 Ill.App. 321. 

11 C.J. p 476 note 43. 

Construction of statute • 

(1) The statute, although provid- 
ing that “any chattel mortgage se- 
curing notes which do not state upon 
their face the fact of such security 
shall be absolutely void,” applies 
only to instances where an assign¬ 
ment of the notes has taken place. 
—Sellers v. Thomas, 57 N.E. 10, 11, 
185 111. 384, reversing 85 Ill.App. 58 
—Ohio Power Shovel Co. v. Bond, 267 
I11.APP. 271, 277—Schillo v. White, 
207 IlLApp. 390, 392—11 C.J. p 476 
note 46. 

(2) To construe the statute other- 
wise would necessitate holding it in- 
valid as not embraced withiri its ti- 
tle. ” ‘An act to regulate the assign¬ 
ment of notes secured by chattel 
mortgages.’ ”—^Hogan v. Akin, 55 N. 
E. 137, 138, 181 111. 448, reversing 
Thompson v. Akin, 81 Ill.App. 62. 

(3) In an early case it was held 
.that the statute ,applied even in the 
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§ 55. Description of Parties 

As against third persons, the parties must be Identitf- 
able from the instrument or from inquiries suggested by 
It. Such defects as a misnomer of the mortgagor, where 
the mortgage is correctiy signed and executed, or a mis- 
use of the term “party of the first part,” where the 
meaning is not confused, or a designatlon of a party by 
but one of several names by which he is known are 
not fatal. 

A mortgage, to be effectual against third persons, 
must point out the parties so that a third person by 
its aid, together with the aid of such inquiries as the 
instrument itself suggests, may identify them;^® 
but the courts frequently look beyond the descrip- 
tion in the paper itself in determining the parties 
secured by a mortgage, and construe it to embrace 
or to exclude the persons contemplated on general 
legal principies, by the substance of the transac- 
tion.36 

A mortgage is not invalidated by a mistake in the 
name of the mortgagor if it is correctiy signed and 


executed,by designating the mortgagor by but 
one of several names by which he is known,^® or 
by omitting the word '^Corporation’' from the name 
of a corporate mortgagee in the mortgage.39 

The construction and application of various stat- 
utes requiring the mortgage to show the profes- 
sion, trade, occupation, residence, or address of the 
parties are considered in the noteA^ 

Misuse of the term “party of the first part” does 
not render a mortgage invalid when the meaning of 
the instrument is not confused thereby;^^ but, if the 
mortgage plainly designates one as party of the sec- 
ond part, the court cannot say by construction that 
“party of the first part” was intended.'^^ 

Third person signing mortgage. By signing his 
name to a mortgage a third person may become 
bound as a party thereto, even though he is not 
elsewhere mentioned therein, it being necessary, 
however, that the intention that he be so bound be 


absence of an assigrnment of the 
mortgage note.—Quaintance v. Bad- 
ham, 68 111.App. 87. 


Sufficiency of statement of securil 

(1) A note reciting that it “co’ 
ers deferred installments under 
chattel mortgage made this day b 
tween the payee and maker thereo: 
sufficiently • shows that the note Wi 
secured by a chattel mortgage.- 
B ake-Silkwood Motor Co. v. Spire 
245 Ill.App. 148, 152. 

(2) A recital in a note that anotl 
er note secured by a mortgage wj 
pledged as collateral security ther 
for does not meet the statutory r 
quirement.—Chance v. Hudson, 2! 
Ill.App. 542. 


^Qtween the parties it has been 
held that compliance with the stat¬ 
ute is not essential if possession of 
the morlgaged property is taken be- 
fore the lien of a third party at- 
taches.—Springer ,v. Lipsis, 70 N.E. 
641, 209 111. 261. 


35. Va.—Elgin V, Dehart. 132 S.E. 

323, 144 Va. 311. 

11 C.J. p 456 note 18. 

Mortgage to or from partnership see 
the C.J.S. title Partnership § 66, 
also 47 C.J. p 737 notes 33, 34. 


Descriptiott of grantees as trustees 
VQ. trust mortgage 
Pailure to describe grantees as 
trustees in granting clause of trust 
mortgage did not deprive instrument 
of trust character where habendum 
clause provided for holding property 
in trust.—In re Pilot Radio & Tube 
Corporation, C.C.A.Mass., 72 P. 2 d 316 , 
affirming, D.C., \ P.Supp. 453, certio- 
Eckhardt v. Ball, 55 S.Ct. 
98, 293 U.S. 584, 79 L.Ed. 680. 


Mortgagor described as “a Trust”; 

A mortgage made by the "‘Cicero 
14 C.J.S.— 42 


Rubber Company, a Trust,’* suffi¬ 
ciently identifies the “Cicero Rubber 
Company” as the mortgagor, the 
words “a Trust” being merely de¬ 
scriptive and not an essential part 
of the name.—Sedlak v. Standard Oil 
Co., 229 IlLApp. 378, 383. 

30. Kan.—Emporia First Nat. Bank 
V. Ridenour, 27 P. 150, 46 Kan. 707, 
26 Am.S.R. 167. 

11 C.J. p 456 note 19. 

37. U.S.—In re Allee, C.C.A.I11., 55' 
F.2d 76. 

11 C.J. p 456 note 20,'p 477 note 65 
Ca]. 

30. Ark.—First Nat. Bank v. Lewis, 
257 S.W, 730, 162 Ark. 54. 

39. Ala.—Spicer v. State, 133 So. 

■ 58, 59, 24 Ala.App. 162, certiorari 

denied 133 So. 59, 222 Ala. 515. 

40. Statement as to occupation 

(1) Where statutory provisions 
require the mortgage to show the 
profession, trade, or occupation of 
the parties, these requirements must 
be regarded as matters of descrip- 
tion intended for the purpose of iden- 
tification and not as indispensable 
requisites of the mortgage without 
which it can have no effect as 
against third persons.—^Ede v. John¬ 
son, 15 Cal. 53. 

(2.) Thus an omission of a state¬ 
ment as to the occupation of the 
parties is not fatal, as no “one could 
be prejudiced by such variations 
from the statutory form.”—^Pacific 
States Savings & Loah Co.' v. Stro- 
beck, 33 P.2d. '1063, 1066, 13'9 Cal. 
App. 427. 

Statement as to residence or address 
(1) A statute making a mortgjage 
inyalM except as bqtween the parties 
unless, among other things, “the res- 

m- 


idence of the mortgagor and mortga- 
&ee . . . shall be set out in the 
mortgage,” does not require such 
facts to be expressly stated, it being 
sufficient if they can be ascertained 
from the language of the mortgage 
as a whole. — Garner v. Arizona 
Egyptian Cotton Co., 197 P. 231, 232, 
22 Ariz. 318. 

(2) Under a statute requiring 
mortgages substantially to comply 
with the form set out therein, which 
provides for, among other matters, 
a statement as to the residence of 
the mortgagor and mortgagee, such 
statement is not essential to sub- 
stantial compliance with the statute 
and may be omitted.—Pacific States 
'Savings & Loan Co. v. Strobeck, 33 
P.2d 1063, 139 CaLApp. 427. 

(3) A statute providing that “no 

mortgage shall be received for rec- 
ord . . . which does not contain 

the post office address of the mort¬ 
gagee” has been construed to apply 
to real estate mortgages only, and 
not to chattel mortgages.—J. I. Case 
Co. V. Sax Motor Co., 256 N.W. 219. 
220, 64 N.D. 757. 

-41. Mich.—Louden v. Vinton, 66 N. 

W. 222, 108 Mich. 313. 

Mortgage enforceable without refor- 
mation 

Where a blank form of mortgage 
containing the printed name of a 
bank as the mortgagee, wherever ref- 
erence is made to the second party, 
is used in making a mortgage to an 
individual and such printed name is 
not changed except where it first 
occurs, the mortgage may be en- 
forced without reformation.—^Rath v. 
PonsOr, 219 P. 285, 114 Kan. 370. 

42. lowa.—^Kern v. Wilson, 35 N.W. 

594, 73 lowa 490. 
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apparent from the mortgage after the application of 
the accepted niles of construction and in snch 
case it is immaterial that the mortgage is worded 
in the singular.*^^ 

§ 56. Description of Property 

A, mortgage must specify op describe the property 
mortgaged, but, In the absence of statutes otherwlse 
providing, no particular manner of description is essen¬ 
tia!. 

It is obvious that a mortgage must specify or de¬ 
scribe the property mortgaged but, in the ab¬ 
sence of statutes otherwise providing, it, is not es- 
sential that the property be described in any par¬ 
ticular manner.*^® 

§ 57* - Sufficiency in General 

a. In general 

b. Statutory provisions 

c. Ali property of a particular kind or 

location 

d. Motor vehicles 
a. In General 

(1) General rules of description 


(2) As between parties 

(3) As against third per sons 

(1) General Rules of Description 

The rules as to the sufficiency of a description in a 
mortgage of chatteis are less rigid than those applicable 
In the case of realty, The entire instrument and de¬ 
scription, as well as the nature of the property, shouid 
be considered. An insufficiency of description as to part 
of the property or obllteration of the descriptive marks 
as to part will not invalidate the entire description. 

As stated in Corpus Juris, which statement has 
been quoted and cited with approval, while the 
courts recognize well established principies for de- 
termining the sufficiency of the description of the 
property,^*^ they also recognize the impossibility of 
fixing inflexible rules therefor.'^® Further, the rules 
generally applicable to chattel mortgages as to de¬ 
scription are less rigid than those applied to con- 
veyances of realty.'^9 While it is the better prac- 
tice to describe specifically the property mortgag¬ 
ed,®® a general description is sufficient if specific 
enough to identify the property conveyed.®^ 

In determining the sufficiency of the description, 
the entire description®^ and instrument®^ shouid be 


43. Okl.—Stoutz V. Wilson Motor 
Co., 55 P.2d 990‘ 176 Okl. 316. 

Signature of uo effect 
A third person’s signature to mort¬ 
gage executed as security for note 
given in payment of automobile has 
been held to be of no effect where 
signer’s name was not. mentioned in 
body of mortgage, and signer was 
not obligated by any of its terms, 
and acquired no ownership interest 
in automobile. — Deins’ Adm'r v. 
Gibbs, 78 S.W.2d 346, 257 Ky. 469. 

Capacity is, which mortgage signed 
The fact that the words "‘official 
title, if company" appear below an 
individuars signature in a printed 
mortgage will not cause the mort¬ 
gage to be regarded as being in any 
other than his individual capacity, 
particularly since such words create 
no ambiguity as to the capacity in 
which such mortgage is signed.— 
Stoutz V. Wilson Motor Co., 55 P.2d 
990, 176 Okl. 316, 

44. Okl.—Stoutz V.. Wilson Motor 
Co„ supra. 

45. U.S.—In re Coleman & Brown, 
D.C.Ga., 291 P. 280, reversed on 
other grounds. C.C.A., 2 P.2d 254. 

Ga.—Paradies & Rich v. Warren Co., 
186 S.E. 438, 53 Ga.App. 457—Ste- 
vens Hardware Co. y. Bank of 
Byromville, 129 S.E. 172, 34 Ga. 
App. 268—Hicks v. Walker Bros. 
Co., 120 S.E. 694, 31 Ga.App. 395. 
Tex.—Pourmentin v. Scott, Civ.App., 
216 S.W. 901. 

11 C.J. p 456 note 24. i 


2fl:ortgagor’8 interest 

A mortgage, in substance, convey- 
ing a described truck as security for 
a note therein included is not so in¬ 
definite and incomplete as to pre- 
clude foreclosure, although it con- 
tains the phrase *‘this note is given 
for my interest in said truck to se¬ 
cure the . ... amount due . . . 

[mortgagee],** since such phrase does 
not indicate that some one else than 
the mortgagor has an interest ih 
the truck.—^Allen v. Dickey, 188 S.E. 
273, 274, 54 Ga.App. 451. 

46. Ariz.—C. I. T. Corporation v. 
Naudack, 38 P.2d 310, 44 Ariz. 413. 

47. Fla.—^First Nat. Bank of Pana- 
ma City v. First Nat. Bank of 
Chipley, 106 So. 422, 90 Fla. 617. 

Ky.—Goodin & Barney Coal Co. v. 
Southern Elkhorn Coal Co., 294 S. 
W, 792, 794, 219 Ky. 827, quoting 
Corpus Juris. 

Or.—Cook V. Van Buskirk, 271 P. 728, 
127 Or, 206. 

Tenn.—Odum v. Adkins, 76 S.W.2d 
648, 168 Tenn. 215, Quoting Corpus 
Juris. 

11 C.J. p 456 note 26. 

48. Fla.—^First Nat. Bank of Pana- 
ma City v. First Nat. Bank of 
Chipley, 106 So. 422, 90 Fla. 617. 

Or.—Cook V. Van Buskirk, 271 P. 728, 
127 Or. 206. 

11 C.J. p 456 note 27. 

49. Fla.—^First Nat. Bank of Pana- 
ma City v. First Nat. Bank of 
Chipley, 106 So. 422, 90 Fla.'617. ' 

Ky.—Hauseman Motor Co. v. Na- 
pierella, 3 S.W.2d 1084, '223 Ky. 
433. 


Or.—Cook V. Van Buskirk, 271 P. 728, 
127 Or. 206. 

Tenn.—Stoll v. Schneider, 13 S.W.2d 
325, 158 Tenn. 341. 

11 C.J. p 456 note 28. 

]Legal Standard substantially the 
same 

“The legal Standard as to the suf¬ 
ficiency of a description in a mort¬ 
gage of personal property, although 
less rigid, is substantially the same 
as is applied to .conveyances of real- 
ty.“—^Hauseman Motor Co. v. Na- 
pierella, 3 S.W. 2 d 1084, 1085, 223 Ky. 
433. 

50. Md.—^U. S. Pire Ins. Co. v. Mer- 
rick, 190 A. 335. 

51. N.J.—Bankers* Trust Co. v. 

Maxson, 134 A. 875, 100 N.J.Eq. 1. 

Sawmill equipment 

“In the operation of a sawmill and 
use of a logging outflt, it would be 
practically impossible to describe all 
the machines, tools, and apparatus, 
specifically in a trust deed or mort¬ 
gage so that the property could be 
identified by a stranger by such de¬ 
scription alone, and a general de¬ 
scription which suggests inquiries, 
which, if pursued, will disclose the 
property mortgaged, is sufficient.”— 
Immel v. Albany Iron Works, 271 P. 
53, 56, 127 Or. 118. 

52. lowa.—Wertheimer & Degen v. 
Shultice, 211 N.W. 568, 202 lowa 
1140. 

Kan.—Ehrke v. Tucker, 160 P. 985, 
99 Kari: 52. 

63. U.S.—^DesMoines Nat Bank v. 
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considered, as well as the character of the property 
intended to be mortgaged.^^ Further, the sufficien- 
cy of the descriptiori very frequently depends on 
the status of the person against whom the mortgage 
lien is sought to be asserted.^s 

Partial insufficiency. An insufficient description 
of a portion of the property covered by the mort- 
gage does not render the mortgage invalid as to the 
part which is correctly described,^^ 

Obliferation of marks. The mere fact that the 
distinguishing marks of personal property are oblit- 
erated or changed will not invalidate a description 
which is good when given.57 
Where successive mortgage deeds are given, the 
same general principies govern descriptions as 
where only one mortgage exists.58 


(2) As between Parties 

As between the parties a description of the property 
mortgaged is sufficient if it so identifies the chatteis that 
the mortgagee may say, with reasonable certainty, what 
is subject to his lien; a specific description is unneces- 
sary. 

As between the parties a description of the prop¬ 
erty mortgaged is sufficient if it so identifies the 
chatteis that the mortgagee may say, with a rea¬ 
sonable degree of certainty, what property is sub¬ 
ject to his lien,and a specific description is un- 
necessary in cases not involving the rights of stran- 
gers, without notice.®^ Accordingly, a description 
insufficient as against third persons without notice 
may be amply sufficient as between the parties. 

Equitable mortgages. In case of an equitable 
mortgage there must be an identification of the 


Council Bluffs Sav. Bank, lowa, 
150 F. 301, 80 C.C.A. 189. 

11 C. J. p 471 note 85. • 

54. N.D.—Teigen v. Occident Eleva¬ 
tor Co., 200 N.W. 38. 51 N.D. 563. 

55. Ga.—^Nussbaum v. Waterman 
Co., 70 S.E. 259, 9 Ga.App. 56. 

56. Mo.—^Kelvinator St. Louis v. 
Schader, 39 S.W.2d 385, 225 Mo. 
App. 479. 

11 C.J. p 471 note 82. 

Admissibility in evidence 
A mortgage sufiiciently describing 
a part of the property intended to be 
covered by it is not inadmissible in 
evidence merely because all the 
property is not sufiiciently described. 
—^Kelvinator St. Louis v. Schader, 
supra. 

57. Mass.—Comins v. Newton, 10 
Allen 518. 

Minn.—^Adamson v. Horton, 43 N.W. 

849, 42 Minn. 161. 

11 C.J. p 460 note 41. 

Change of appearance of animals see 
infra § 65. 

5a N.C.—Dixon v. Coke, 77 N.C. 
205. 

W.Va.—Claflin v. Foley, 22 W.Va. 
434. 

11 C.J. p 459 note 39. 

59. Colo.—^Lowdermilk v. People, 
202 P. 118, 120, 70 Colo. 459, cfting 
Corpus Juris. 

Conn.—Hartford-Connecticut Trust 

Co. V. Puritan Laundry, 111 A. 149, 
151, 95 Conn. 172, citing Corpus 
Juris. 

Pia.—^Richardson v. Myers, 143 So. 
157, 158, 106 Fla. 136, citjng Cor¬ 
pus Juris—First, Nat. Bank of 
Panama City v. First Nat. Bank of 
Chipley, 106 So. 422, 424, 90 Fla. 
617, citing Corpus Juris. 

Mont.—Garry v. Musselshell Mercan- 
tile Co., 31 P.2d 293, 296, 96 Mont. 
468, Quoting Corpus- Juris—^Arro 
Oil & Refining Co. v. Montana & 
Dakota Grain Co., 286 P. 1115, 87 


Mont. 259—Moore v. Crittenden, 
204 P. 1035. 62 Mont. 309. 

N.D.—First State Bank of Grace City 
V. Dahly, 209 N.W. 655, 54 N.D. 
309. 

Or.—Cook V. Van Buskirk, 271 P. 
728, 127 Or. 206. 

S.D.—Security Nat. Bank v. White 
Co.. 211 N.W. 452, 50 S.D. 598. 

11 C.J. p 457 note 29. 

60. Ky.—Hart County Deposit Bank 
v, Hatfleld, 33 S.W.2d 660, 236 Ky. 
725. 

N.D.—^Pirst State Bank of Grace 
City V. Dahly, 209 N.W. 655, 54 N. 
D. 309, 

Or,—Cook V. Van Buskirk, 271 P. 728, 
127 Or, 206. 

Tex.—^H. O. Wobten Grocer Co. v. 
Wade Meat Co., Civ.App., 37 S.W. 
2d 1090. 

Vt.—Symes v. Pletcher, 115 A. 502, 
95 Vt. 431—First Nat. Bank of 
Chelsea v. Fitts, 30 A. 697, 67 Vt. 
57. 

11 C.J. p 457 note 30. 

Mortgagor may uot complain. of an 
insufficient description of the prop¬ 
erty mortgaged.—^Brenneke v. Small- 
man, 83 P. 302, 2 Cal.App. 306. 
Expressiou of parties’ iuteutiou 
It is only required, as between the 
parties, that the description of the 
property “be sufficient to express 
. . . [their] purpose and inten- 

tion.”—Live Stock Nat Bank of 
Sioux City v. Julius, 174 N.W. 489, 
490, 187 lowa 748, 

Kuowledge of property covered 

(1) “As between the parties, any 
description is good, if the parties at 
the time knew and understood what 
the mortgage covered.^—Symes v. 
Pletcher, 115 A. 502, 504, 95 Vt 431. 

(2) Insufficient description is good 
as between parties, where they have 
agreed what property is covered by 
it.—^Lowdermilk v. People, 202 P. 
118, 70 Colo.. 459—Zinn v. Denver 
Live Stock Commission Co., 187 P. 
1033, 1035, 68 Colo, 274, 
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Sufficieucy for constructive notice 
As between the parties to a mort¬ 
gage, it is not required that the de¬ 
scription of the property mortgaged 
be sufiiciently -definite to impart 
constructive notice to third parties. 
—^National Bank of Milton v. 
0’Brien, 195 N.W. 611, 196 Towa 865 
—Live Stock Nat. Bank of Sioux 
City V. Julius, 174 N.W. 489, 187 
lowa 748. 

Znterpreted in light of known facts 
“In passing upon the validity of a 
chattel mortgage as between the 
parties for lack of proper descrip¬ 
tion of the property . . , such 
descriptions are to be interpreted in 
the light of the facts known to and 
in the minds of the parties at the 
time.“—Lunsford v. Pearce, Tex.Civ. 
App., 19 S.W.2d 71, 74. 

Description sufficient as to 

(1) Engine.—Moore v. Crittenden, 
204 P. 1035, 62 Mont. 309. 

(2) Linoleum, carpet, and felt pa- 
per.—^Webb City Furniture Co. v. 
Herrod, Mo.App., 14 S.W.2d 668. 

(3) Property described as mortga- 
gor’s one-third interest in printing 
company.—Messenger Pub. Co. v. 
Overstreet, 137 S.E. 125, 36 Ga.App. 
458. 

ei. Ala.—^Abernathy v. Worthy, 129 
So. 472, 221 Ala. 527. 

Ky.—Hart County Deposit Bank v. 
Hatfield, 33 S.W.2d 660, 236 Ky. 
725. 

N.D.—^Pirst State Bank of Grace 
City V. Dahly, 209 N.W. 655, 64 
N.D. 309. 

Vt.—Symes v. Pletcher, 115 A. 502, 
95 Vt. 431—First Nat. Bank of 
Chelsea v. Fitts, 30 A. 697, 67 Vt. 
57. 

Va.—Hardaway v. Jones, 41 S.E. 957, 

• 100 Va. 481, 483. 

11 C.J. p 457 note 30. , ‘ 

“As between the parties • . . 
the rule of certainty in description 
is not so exacting as when a third 
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property, so that the equitable mortgagee may say, 
with a reasonable degree of certainty, what it is that 
is subject to his lien.®^ 

(3) As against Third Persons 

As against third persons, except those without in- 
terest in the property or with actual knowledge of the 
property conveyed, who stand in the same position as 
the mortgagor, the description must point out the prop¬ 
erty mortgaged so that they may identify it. 


As against third persons the description in the 
mortgage must point out its subject matter so that 
such persons may identify the chattels covered,®^ to 
the exclusion of all other like property.64 It is not 
essential, however, that the description be so spe- 
cific that the property may be identified by it 
alone;®^ but it is sufficient if it suggests inquiries 
or means of identification which, if pursued, will 


party is involved.”—^Abernathy v. 
Worthy, 129 So. 472, 221 Ala. 527. 

62. N.T.—Payne v. Wilson, 74 N. 

T. 348. 

Or.—Lee v. Cole, 21 P. 819, 17 Or. 
559. 

11 C.J. p 459 note 40. 

63. U.S.—Hartford Accident & In- 
demnity Co. v. Coffgin, C.C.A.N.C., 
78 F.2d 471, reversing, D.C., Cog- 
gin V. Hartford Accident & In- 
demnity Co., 9 P.Supp. 785, certio¬ 
rari denied 56 S.Ct. 141, 296 U.S. 
620, 80 L.Ed. 472, rehearing denied 
56 S.Ct 169. 296 U.S. 663, 80 L.Ed. 
440—J. M. & L. A. Osborn Co. v. 
Wells, C.C.A.Ohio. 69 P.2d 970, ap- 
plying Ohio law—Liquid Carbonic 
Corporation v. Phillips, C.G.A. 
Miss., 68 F.2d 515—In re Oliver C. 
Putney Granite Corporation, D.C. 
Md.. 14 F.Supp. 31. 

Ala.—Dutton v. Gibson, 131 So. 567, 
222 Ala. 191—^Avondale Mills v. 
Abbott Bros., 108 So. 31, 214 Ala. 
368—J. A. Llndsey & Co. v, Steen- 
son, 79 So. 11, 201 Ala. 589. 

Cal.—Pacific Nat. Agr. Credit Cor¬ 
poration V. Wilbur, 42 P.2d. 314, 2 
Cal.2d 576—^Pacific States Savings 
& Loan Co. v. Hoffman, 25 P.2d 
1007, 134 Cal.App. 604. 

Fla.—First Nat. Bank of Panama 
City V. First Nat. Bank of Chipley, 
106 So. 422, 424, 90 Fla. 617, cit- 
ing Corpus Juris. 

111.—Southern Surety Co. v. People*s 
State Bank of Astoria, 163 N.E. 
659, 332 IU. 362, reversing 243 111. 
App.#195. 

lowa.—^Pierre v. Pierre, 232 N.W. 
633, 210 lowa 1304—^Panama Sav. 
Bank v. De Cou, 228 N.W. 35, 209 
lowa 460—First Nat. Bank v. Max¬ 
well, 200 N.W. 401, 198 lowa 813. 
Ky.—Hauseman Motor Co. v. Napier- 
ella, 3 S.W.2d 1084, 1087, 223 Ky. 
433, citing Corpus «Turis. 

Md.—State for Use of Horsey v. 
Maryland Casualty Co., 163 A. 856, 
164 Md. 69. 

Mass.—^West Springfleld Trust Co. v. 
Hinckley, 154 N.E. 580, 258 Mass. 
157. 

Mo.—Schell V. P. E. Ransom Coal & 
•Grain- Co., App., 79 S.W.2d 543— 
Cummins v, King, 266 S.W. 748, 
217 Mo.App. 371—Kibble v. Kag- 
land, App., 263 S.W. 607—Hum- 
phreys Sav. Bank v. Car p en ter, 250 
- S.W. 618, 213 Mo.App. 390. 

Mont.—Talniage-Sayer Co.' of Joliet 
■ V. Smith, -7 P.2d.536, -Ol Mont'289. 


N.D.—Teigen v. Occident Elevator 
Co.. 200 N.W. 38, 51 N.D. 563. 

Or.—Immel v. Albany Iron Works, 
271 P. 53, 55, 127 Or. 118, quoting 
Corpus Juris. 

Tenn.—Stoll v. Schneider, 13 S.W.2d 
325, 158 Tenn. 341—Maryville Pur- 
niture Co. v. Rowen, 1 Tenn.App. 
184. 

Tex.—Oklahoma WTieat Pool Eleva¬ 
tor Corporation v. Sylvester, Civ. 
App., 65 S.W.2d 398—Plains Trac¬ 
tor & Equipment Co. v. Great West 
Mill & Elevator Co., Civ.App., 60 
S.W.2d 856, error refused—First 
State Bank of Kingsville v. First 
State Bank of George West, Civ. 
App., 32 S.W.2d 378. 

Vt.—Barton Sav. Bank & Trust Co. 
V. Hamblett 178 A. 900, 107 Vt 311 
—Sargent, Osgood & Boundy Co. v. 
Kelly. 132 A. 135, 99 Vt 350— 
Symes v. Fletcher, 115 A. 502, 95 
Vt 431—Wells V. Blodgett 104 A. 
146, 92 Vt 330. 

Va.—Elgin v. Dehart, 132 S.E. 323, 
144 Va. 311. 

Wash.—Community State Bank v. 

Martin, 258 P. 498, 144 Wash. 483. 
11 C.J. p 457 note 34. 

“The description should be suffi- 
ciently specific to enable a third per- 
son to go to the place indicated 
and set the property apart.” 
lowa.—^Farmers’, etc., Bank v. Stock- 
dale, 96 N.W. 732, 733, 121 lowa 
748. 

Tex.—^Plains Tractor & Equipment 
Co. V. Great West Mill & Elevator 
Co., Civ.App.. 60 S.W.2d 856, 857, 
error refused. 

The description of personal prop¬ 
erty in a chattel mortgage must be 
sufficient to identify subject matter 
intended to be granted with reason¬ 
able certainty, according to nature 
of the subject. 

U.S.—In re Oliver C. Putney Granite 
Corporation, D.C.Md., 14 P.Supp. 
31. 

Md.—State for Use of Horsey v, 
Maryland Casualty Co., 163 A. 856, 
164 Md. 69. 

SufiSLcieucy of descrlptiou of fiztures 
immaterial 

In a mortgage covering certain 
real estate as well as personal prop¬ 
erty located on the realty, the suf- 
ficiency of the description of the per¬ 
sonal property is immaterial in so 
far as such personalty constitutes 
flxtures -which would pass “under the 
mortgage by the operation of law 

660 


[as realty], irrespective of their in- 
clusion and description in the mort¬ 
gage as personal property."—In re 
Oliver C. Putney Granite Corpora¬ 
tion, D.C.Md., 14 F.Supp. 31, 33. 

64. U.S.—Ployd v. C. Nelson Mfg. 
Co., C.C.A.Miss., 93 F.2d 857—In re 
Caver, Caver & Co., D.C.Miss., 42 
F.2d 293, 294—In re Tucker, D.C. 
Miss., 1 P.Supp. 18. 

lowa.—lowa Automobile Supply Co. 

V. Tapley, 171 N.W. 710, 186 lowa 
1341—Commercial Sav. Bank v. 
Brooklyn Lumber & Grain Co., 160 
N.W. 817, 178 lowa 1206. 

Miss.—National Foods v. Priedrich, 
163 So. 126, 173 Miss. 717—Garmon 
V. Pitzgerald, 151 So. 726, 168 

Miss. 532—^Kelly v. Beid, 57 Miss. 
89. 

11 C.J. p 456 note 25. 

Bescriptious held iusufficlent 

(1) A description in a buyer’s 
original order, which was treated as 
a mortgage, simply ^ designating 
“generically certain articles which 
the seller is requested to ship” 
without setting out the particular 
articles in stock . . . to be de- 
livered."—In re Caver, Caver & Co., 
D.C.Miss., 42 F.2d 293, 294. 

(2) “Fish and Poultry Display 
case complete. .# 5018,” where it did 
not appear that the stated number 
separated the , case from all other 
cases of like kind.—^National Foods 
V. Priedrich, 163 So. 126, 127, 173 
Miss. 717. ■ . 

(3) “Two Underwood Typewriters; 

three chairs; 1 Steel filing cabinet 
. . . ; flve gross half pint bot- 

tles” and other similarly described 
property.—Garmon v. Pitzgerald, 151 
So. 726, 168 Miss. 532. 

65. U.S.—In re Coleman & Brown, 
D.C.Ga., ■ 291 P. 280, reversed on 
other grounds, C.C.A., 2 P.2d 254. 

Ark.—Eades v. Simpson, 191 S.W. 
953, 127 Ark. 162. 

Cal.—^Pacific Nat. Agr. Credit Cor¬ 
poration V. Wilbur, 42 P.2d 314, 2 
Cal.2d 576. 

Fla.—First Nat. Bank of Panama 
City V. First Nat. Bank of Chipley, 
106 So. 422, 90 Fla. 617. 

Ga.—^Paradies & Eich v. Warren Co., 
186 S.E. 483, 53 Ga.App. 457— 
Stevens Hardware Co. v. Bank of 
Byromville, 129 S.E. 172, 34 Ga. 
App. 268—Hicks v. Walker Bros. 

! Co.. 120 S.E. 694, 31 Ga.App. 395— 
I Askew V. Wilson, 99 S'.E. 537, 23 
1 ■ ' Ga.App. “if?!.- 
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La.—Commercial Bank of Arcadia v. 

Simmonds, 2 La.App. 658, 

Okl.—Black, Sivalls & Bryson v. 
Loofburrow, 57 P.2d 836, 176 Okl. 
506—Phelan v. Stockyards Bank, 
276 P. 175, 134 Okl. 13—Crowl v. 
Ross, 241 P. 1105, 113 Okl. 291— 
Hillery v. Waurika Nat. Bank, 226 
P. 1051, 100 Okl. 34—First Nat. 
Bank of Washington, Okl., v. 
Haines, 185 P. 441, 76 Okl. 301— 
Hourigan v. Home State Bank, 162 
P. 699, 62 Okl. 199. 

Tex.—Oklahoma Wheat Pool Eleva¬ 
tor Corporation v. Sylvester, Civ. 
ApPm 65 S.W.2d 398—Radford v. 
Bacon Securities Co., Civ.App., 18 
S.W.2d 848. 

Vt.—Barton Sav. Bank & Trust Co. 
V. Hamblett, 178 A, 900, 107 Vt 
311. 

11 C.J. p 458 note 35. 

66 . U.S.—V. M. & L. A. Osborn Co. 

V. Wells, C.C.A.Ohio, 69 F.2d 970— 
In re Lowry, C.C.A.Va., 40 F.2d 
321—In re Coleman & Brown, D.C. 
Ga., 291 P. 280, reversed on other 
grounds, C.C.A., 2 P.2d 254—In re 
Petersen, D.C.Nev., 252 F. 849. 

Ala.—Dutton v. Gibson, 131 So. 567, 
568, 222 Ala. 191, citing Corpus 
Juris—Stewart v. Clemens, 124 So. 
863, 220 Ala. 224, 66 A.L.R. 1454— 
Avondale Mills v. Abbott Bros., 
108 So. 31, 214 Ala. 368—Hammond 

V. Cabaniss, 104 So, 820, 213 Ala. 
221—J. A. Lindsey & Co. v. Steen- 
son. 79 So, 11, 201 Ala. 589. 

Ark.—Blankenship v. Modglin, 6 S’ 

W. 2d 531, 177 Ark, 388—Beckler v. 
Snerly, 273 S.W. 9, 169 Ark. 317— 
Eades v. Simpson, 191 S.W. 953, 
127 Ark. 162. 

Cal.—Pacific Nat. Agr. Credit Corpo¬ 
ration V. Wilbur, 42 P,2d 314, 320, 

2 Cal.2d 576, quoting Corpus Juris 
—Pacific Nat. Agricultural Credit 
Corporation v. Wilbur, App., 34 P. 

■ 2d 212, 217, quoting Corpus Juris— 
United Bank & Trust Co. of Cali- 
fornia v. Powers, 265 P. 403, 407, 
89 Cal.App. 690, quoting Corpus 
Juris. 

Fla.—First Nat. Bank of Panama 
City V. First Nat. Bank of Chipley, 
106 So. 422, 90 Fla. 617. 

-Ga.—Paradies & Rich v. Warren Co., 
186 S.E. 438, 53 Ga.App. 457— 
Stevens Hardware Co. v. Bank of 
Byromville, 129 S.E. 172, 34 Ga, 
App. 268. 

Idaho.—Kerby v. Robinson, 80 P.2d 
33, 35, citing Corpus Juris—^Live- 
stock Credit' Corporation v. Cor- 
bett, 22 P.2d 874, 53 Idaho 190— 
McConnell v. Langdon, 28 P. 403, 

3 Idaho, Hasb., 157. 

111.—Southern Surety Co. v. People’s 
'State Bank of Astoria, 163 N.E. 
659, 332 111. 362, reversing 243 111. 
App. 195—Chicago Title & Trust 
Co. V. Corporation of Fine Arts 
.Bldg., .1.23 N.E. 300, .288 Xll 142, 


reversing In re Thurber’s Estate, 
209 Ill.App. 533—Southern Illinois 
Nat. Bank of East St. Louis v. 
Thaxton, 224 Ill.App. 554. 
lowa.—Producers Livestock Market- 
ing Ass'n v. John Morrell & Co., 
263 N.W. 242, 220 lowa 948—Pierre 

V. Pierre, 232 N.W. 633, 210 lowa 
1304—^Panama Sav. Bank v. De 
Cou, 228 N.W. 35, 209 lowa 450— 
Silver v. Wickfield Farms, 227 N. 

W. 97, 209 lowa 856—^V’’ertheimer 
& Degen v. Shultice. 211 N.W. 568, 
202 lowa 1140—First Nat. Bank v. 
Maxwell, 200 N.W. 401, 198 lowa 
813—Liscomb State Sav. Bank v. 
Akers, 197 N.W. 890, 197 lowa 706 
—Church V. Brown, 193 N.W. 414, 
195 lowa 1112—^Bowman-Boyer Co. 
V. Burgett, 192 N.W. 795, 195 lowa 
674—^lowa Sav. Bank v. Graham, 
181 N.W. 771, 192 lowa 96. 

Kan.—Security State Bank v. Jones, 
247 P. 862., 121 Kan. 396—Jacquart 
V. Jennings, 235 P. 101, 102, 118 
Kan. 224, citing Corpus Juris. 

Ky.—Hauseman Motor Co. v. Na- 
pierella, 3 S.W.2d 1084, 223 Ky. 
433. 

La.—Burglass v. Manfre, App., 168 
So. 328—Commercial Bank of Ar¬ 
cadia V. Simmonds, 2 La.App. 658. 
Me.—Gould V. Huff, 154 A. 574, 576, 
130 Me. 226, citing Corpus Juris. 
Minn.—Munson v. Bensel, 211 N.W. 
838, 169 Minn. 434. 

Mo.—Schell V. P. E. Ransom Coal & 
Grain Co., App., 79 S.W.2d 543— 
Bruce v. Kays, 1 S.W.2d 214, 222 
Mo.App. 77—^White v. Meiderhoff, 
281 S.W. 101, 220 Mo.Xpp. 171— 
Cummins v, King, 266 S.W. 748, 
217 Mo.App. 371—Kibble v. Rag- 
land, App., 263 S.W. 507—Hum- 
phreys Sav. Bank v. Carpenter, 250 
S.W. 618, 213 Mo.App. 390. 

Mont.—Talmage-Sayer Co. of Joliet 
V. Smith, 7 P.2d 536, 91 Mont. 289. 
Neb.—Securi ty State Bank v. Schom- 
b§rg, 230 N.W. 487, 119 Neb. 598. 
N.M.—Security State Bank v. Clovis 
Mill & Elevator Co., 68 P.2d 918, 
41 N.M. 341. 

N.D.—Teigen v. Occident Elevator 
Co., 200 N.W. 38, 51 N.D. 563. 
Ohio.—Connecticut Mut. Life Ins. 
Co. V. Shelly Seed Corporation of 
Holgate, 189 N.E. 654, 46 Ohio App. 
548—In re Rice, 18 Ohio N.P.,N.S., 
489. 

Okl.—Ake V. General Grain Co., 72 P. 
2d 735—^Black, Sivalls & Bryson v. 
Loofburrow,' 57 P.2d 836, 176 Okl. 
506—^Drum Standish Commission 
Co. V. First Nat. Bank & Trust 
Co. of Oklahoma City, 31 P.2d 843, 
168 Okl. 400—^Wilson & Co. v. Rus- 
sell, 290 P. 1106, 144 Okl. 284— 
Phelan v. Stockyards Bank, 276 P. 
175, 134 Okl. 13—^Aikins v. Huff, 
272 P. 1025, 133 Okl. 268—Crowl v. 
. Ross. 241 P. 1105, 113 Okl. 291— 
Neal Gin .Co. of Marietta.v. Trades- 
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men's Nat. Bank of Oklahoma City, 
239 P. 615, 111 Okl. 154 —Hillery 
v. Waurika Nat. Bank, 226 P. 1051, 
1052, 100 Okl. 34, quoting Corpus 
Juris—Wichita Mill & Elevator Co. 
v. Farmers' State Bank of Tipton, 
226 P. 870, 102 Okl. 83 —First Nat. 
Bank of Washington, Okl., v. 
Haines, 185 P. 441, 76 Okl. 301— 
Mitchell V. Guaranty State Bank 
of Okmulgee, 172 P. 47, 68‘ Okl. 110 
—Hourigan v. Home State Bank, 
162 P. 699, 62 Okl. 199. 

Or.—Immel v. Albany Iron Works, 
271 P. 53. 127 Or. 118. 

Tenn.—Stoll v. Schneider, 13 S.W.2d 
325, 158 Tenn. 341 —Maryville Fur- 
niture Co. v. Rowen, 1 Tenn.App. 
184. 

Tejc.—Coppard v. Glasscock, Com. 
App., 46 S.W.2d 298, 300, citing 
Corpus Juris—McKeever v. Brooks- 
Davis Chevrolet Co., Civ.App., 74 
S.W.2d 311, error dismissed—Ok¬ 
lahoma Wheat Pool Elevator Cor¬ 
poration V. Sylvester, Civ.App., 65 
S.W.2d 398, 399, quoting Corpus 
Juris—^Plains Tractor & Equip- 
ment Co. v. Great West Mill & Ele¬ 
vator Co., Civ.App., 60 S.W.2d 8ff’6, 
error refused—H. O. Wooten Gro- 
cer Co. V. Wade, Civ.App., 37 S.W. 
2d 1090, 1092, quoting Corpus Juris 
—^Lunsford v. Pearce, Civ.App., 19 
S.W.2d 71—Radford v. Bacon 
Securities Co., Civ.App., 13 S.W.2d 
848—Handley v. McDonald & Ely 
Gin Co., Civ.App., 9 S.W.2d 372— 
Farmers’ & Merchants’ Nat. Bank 
of Kaufman v. Howell, Civ.App., 
268 S.W. 776—Childress v. First 
State Bank of Barnhart, Civ.App., 
264 S.W. 350—Houston Nat, Exch. 
Bank v. Osceola Irrigating Co., 
Civ.App., 261 S.W. 561 —Rus v. 
Farmers’ Nat. Bank of Sealy, Civ. 
App., 228 S.W. 985—Ferrell-Mi- 
chael Abstract & Title Co. v. Mc- 
Cormac, Civ.App., 184 S.W. 1081, 
affirined, Com.App., 216 S.W. 659. 
Vt.—Barton Sav. Bank & Trust Co. 
V. Hamblett, 178 A. 900, 107 Vt. 311 
—Sargent, Osgood & Roundy Co. 
v. Kelly, 132 A. 135, 99 Vt. 350— 
Wells V. Blodgett, 104 A. 146, 92 
Vt, 330—Symes v. Fletcher, 115 A. 
502, 95 Vt. 431—First Nat. Bank of 
Chelsea v. Fitts, 30 A. 697, 67 Vt. 
57. 

Va.—Mack International Motor Truck 
Corporation v. Jones & Combs, 149 
S.E. 544, 153 Va. 183 —Elgin v. 
Dehart, 132 S.E. 323, 144 Va. 311. 
Wash.—Fisher v. Thumlert, 76 P.2d 
1018—Community State Bank v. 
Martin, .258 P. 498, 144 Wash.-483. 
11 C.J. p 458 note 36, 

“Although the description jmay be 
meager and even defective, if it fairr 
ly gives a clue to the identity of the 
property so that third parties by 
reasopable investigation may ascer- 
tain the property. which the parties 
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being made certain.*^ So, a description is sufficient [ covered by the mortgage identified.®* 

if it may be aided by parol proof and the property Persons without interest in mortgaged property. 


intended to include in the mortgage, 
the instrument must be regarded as 
a valid lien.”—Security State Bank 
V. Jones, 247 P. 862, 863, 121 Kan. 
396. 

Description is insnfficient as a 
matter of law only when it “is mani- 
festly too meager and imperfect or 
uncertain to serve as an adequate 
means of identiflcation.'*—^American 
Bank & Trust Co. v. Peeney Tool 
Co., 137 A. 756, 757, 106 Conn. 159. 
Rnle applicable alike to chattel and 
land mortgages 

Rule that description must be suf- 
ficiently speciflc to afford, third per¬ 
sons the means of identifying prop¬ 
erty refers to chattel mortgages as 
well as to mortgages of land.—Chi- 
cago Title & Trust Co. v. Corpora¬ 
tion of Pine Arts Bldg., 123 N.E. 300, 
288 111. 142, reversing In re Thur- 
ber’s Bstate, 209 111.App. 533—First 
Nat. Bank of Joliet v. Adam, 28 N. 
E. 955, 138 111. 483—Southern Illinois 
Nat. Bank of East St Louis v. Thax- 
ton, 224 IlLApp. 554. 

Bule applicable alike to chattel 

mortgage and conditlonal sale 
Tenn.—Stoll v. Schneider, 13 S.W.2d 

325, 158 Tenn. 341. 

Persons against whom definite de¬ 
scription reqnired 

(1) “The strictness of the rules 
applied to chattel mortgages as to 
deflniteness of description is only 
applied between the mortgagee and 
attaching creditors, subsequent in- 
cumbrancers and purchasers in good 
faith and for value.”—Stoddard v. 
Ploeger, 247 P. 791, 793, 42 Idaho 688. 

(2) As against persons having no 
interest in property mortgaged see 
infra § 57 c (3). 

To avoid mortgage becanse of in- 
definiteness in the description of the 
property mortgaged, there must be 
uncertainty which remains after the 
mortgage has been interpreted in the 
light of the attendant circumstances 
and the parties’ intent.—^Abernathy 
V. Worthy, 129 So. 472, 221 Ala. 527 
—Smith V. Fields, 79 Ala. 335. 
Pursnit of snggested inquiries re- 
qnired 

Where a description is sufficient to 
put third persons on inquiry, from 
which inquiry the mortgaged prop¬ 
erty may be ascertained, such per¬ 
sons must inquire as to what prop¬ 
erty is covered by the mortgage.— 
Beckler v. Snerly, 273 S.W. 9, 169 
Ark. 317. 

Zn geueral, omnibus or roving de- 
soriptions in mortgages are too in- j 
definite, general, and uncertain to 
furnish, through constructive notice 
thereof, means of Identification, and 
furnish neither guide nor - protection 
to either purchaser or seller, con- 
cerning specific chattels. 


Ky.—^Hauseman Motor Co. v. Napier- 
ella, 3 S.W.2d 1084, 223 Ky. 433. 
N.D.—Teigen v. Occident Elevator 
Co., 200 N.W. 38, 51 N.D. 563. 

Insufficient description as merely 
preventing constructive notice 

(1) It has been held that an “in- 
sufficient description [of the proper¬ 
ty] in the mortgage, which was valid 
between the parties operated merely 
to deprive the instrument of its 
character as constructive notice by 
reason of the recordation” of the 
instrument.—Hart County Deposit 
Bank v. Hatfield, 33 S.W.2d 660, 662, 
236 Ky. 725. 

(2) Necessity of sufficient descrip¬ 
tion to constitute record of mortgage 
constructive notice see infra § 164. 

Description held sufficient as to 

(1) Abstract books and appurte- 
nances.—Ferrell-Michael Abstract & 
Title Co. V. McCormac, Tex.Civ.App., 
184 S.W. 1081, affirmed, Com.App., 215 
S.W. 559. 

(2) Apples.—^Fisher v, Thumlert, 
Wash., 76 P.2d 1018. 

(3) Bales of cotton.—Nelson v. 
Forbes & Sons. 261 S.W. 910, 164 
Ark. 460. 

(4) Display counter and meat re¬ 

frigerator.—^H. O. Wooten Groqer Co. 
V. Wade Meat Co., Tex.Civ.App., 37 
S.W.2d 1090. 1 

(5) Drilling rig and accessories.— 
Brooks Supply Co. v. Gallinger, Tex. 
Civ.App., 279 S.W. 524. 

(6) Engine.—Security State Bank 
V. Jones, 247 P. 862. 121 Kan. 396. 

(7) Farm equipment. 

lowa.—Bowman-Boyer Co. v.- Bur- 
gett, 192 N.W. 795, 195 lowa 674. 
Mo.—Cook V. Wheeler, App., 218 S. 
W. 929. 

(8) Carage equipment and automo- 
bile parts.—State for Use of Horsey 
V. Maryland Casualty Co., 163 A. 856, 
164 Md. 69. 

(9) Gasoline tank. — Munson v. 
Bensel, 211 N.W. 838, 169 Minn. 434. 

(10) Hay in barn.—^Rath v. Pon- 
sor, 219 P. 285, 114 Kan. 370. 

(11) Hotel flxtures and furniture. 
—Soady Bldg. Co. v. Collins, 137 So. 
631, 18 La.App. 164. 

(12) Lumber.—^Melien Produce Co. 
V. Fink, Wis., 273 N.W. 538. 

(13) Oil well supplies and equip¬ 
ment.—^Black, Sivalls & Bryson v. 
Loofburrow, 57 P.2d 836, 176 Okl. 
506. 

(14) Refrigerating piant.—^Radford 
V. Bacon Securities Co., Tex.Civ.App., 
18 S.W.2d 848. 

(15) Steam rollers.—Southern Illi¬ 
nois Nat. Bank of East St. Louis v. 
Thaxton, 224 IlLApp. 554. 
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(16) Wool.—Citizens* Bank of Clo- 
vis V. Cowart, Mo.App., 255 S.W. 931. 

(17) Other items of personal prop¬ 
erty see 11 C.J. p 458 note 36 [a]. 
Descriptions held insnfficient as to 

(1) Barbecue oven, coffee urn, and 
other articles.—New Way Family 
Laundry v. Lebo, 133 So. 463 16 La. 
App. 157. 

(2) Farming tools, harvested corn 
and hay.—Hart County Deposit Bank 
V. Hatfield, 33 S.W.2d 660, 236 Ky. 
725. 

67. Tex.—Farmers’ & Merchants’ 
Nat. Bank of Kaufman v. Howell, 
Civ.App., 268 S.W. 776—Childress 
V. First State Bank of Barnhart, 
Civ.App., 264 S.W. 350, 351, quot- 
ing Corpus Juris. 

11 C.J. p 459 note 37. 

68. U.S.—In re Coleman & Brown, 
D.C.Ga., 291 F. 280, reversed on 
other grounds, C.C.A., 2 F.2d 254. 

Ark.—^Eades v. Simpson, 191 S.W. 
953, 127 Ark. 162. 

Ga.—^Paradies & Rich v. Warren Co., 
186 S.E. 438, 53 Ga.App. 457—Ste- 
vens Hardware Co. v. Bank of By- 
romville, 129 S.E. 172, 34 Ga.App. 
268—^Askew v. Wilson, 99 S.E. 537, 
23 Ga.App. 771. 

Ky.—Hauseman Motor Co. v. Napier- 
ella, 3 S.W.2d 1084, 1087, 223 Ky. 
433. 

N.J.—Huber v. Cloud, 130 A. 562, 
563, 102 N.J.Law 181, quoting Cor¬ 
pus Juris. 

Okl.—^Wichita Mill & Elevator Co. v. 
Farmers' State Bank of Tipton, 226 
P. 870, 102 Okl. 83. 

11 C.J. p 459 note 38. 

'*A description, assisted by exter- 
nal evidence that does not add to or 
contradici the terms of the contract, 
which will enable a third party to 
identify the property, is sufficient.” 
—Hauseman Motor Co. v. Napierella, 
supra. 

It is well settled that the rule re- 
quiring that a mortgage shall speci- 
fy property on which it is to take 
effect does not require that descrip¬ 
tion shall serve to identify property 
without the aid of parol evidence, 
where the instrument indicates with- 
in itself some method by which de¬ 
scription, with aid of extrinsic evi¬ 
dence, can be defined and limited.— 
Paradies & Rich v. Warren Co., 186 
S.E. 438, 53 GaApp. 457—Stevens 
Hardware Co. v. Bank of Byromville, 
129 S.E. 172, 34 Ga.App. 268. 
Admissihility of parol evidence to 
identify property see the C.J.S. ti¬ 
tle Evidence § 1007, also 22 C.J. p 
1265 note 25. 

Property described as that theu sold 
to mortgagor 

A mortgage, although describing 
the articles mortgaged too generally 
to identify them by the description 
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Any descriptiori of the property mortgaged suffi¬ 
cient as between the parties to the mortgage is suf¬ 
ficient as against a trespasser^^ or a stranger to the 
title;7<> and third persons without any rights or in- 
terest in the mortgaged property cannot complain of 
a description in a mortgage'^! sufficient as between 
the parties thereto.'^^ 

A description that is not .sufficient to make the 
mortgage valid as against a bona fide purchaser 
without notice, or against an attaching creditor, 
may nevertheless be sufficient as between the mort- 
gagee and a trespasser^S or a stranger to the title.*^^ 
So, when the holder of an, unrecorded chattel mort¬ 
gage by failing to record it loses his right of pri- 
ority, the only question as to the sufiiciency of the 

alone, Is ^enerally sufficient as 
against a third person where the in- 
strument contains words ideritifying 
the property as that then sold or 
delivered to the debtor or purchased 
by him, as the identiflcation may 
thereby be completed through the 
admission of parol testimony.—Para- 
dies & Rich v. Warren Co., 186 S.E. 

438, 53 Ga.App. 457. 

69. Mont.—^Arro Oil & Reflning Co. 

V. Montana & Dakota Grain Co„ 

286 P. 1115, 1116, 87 Mont. 259— 

Moore v. Crittenden, 204 P. 1035, 

62 Mont. 309. 

11 C.J. p 457 note 30. 

70. N.D.—^Wilson v. Rustad, 75 N. 

W. 260. 7 N.D. 330, 66 Am.S.R. 649. 

11 C.J. p 457 note 30. 

71. Tex.—Starr Piano Co. v. Jim- 
merson, Civ.App., 279 S.W. 302. 

72. Colo.—Thomas. v. First Nat. 

Bank. 51 P.2d 589, 97 Colo. 474. 

I^ont.—Moore v. Crittenden, 204 P. 

1035, 62 Mont. 309. 

11 C.J. p 457 note 30, p 471 note 84. 

It is only where rights of innocent 
third parties have intervened that a 
defective description can be availed 
of to defeat rights of mortgagee, 

]V[ont.—Moore v. Crittenden, supra. 

Neb.—South Omaha Nat. Bank v. 

Stewart, 106 N.W. 969, 75 Neb. 717, 

719. 

Attachii^ juagment creditor 

(1) A judgment creditor of the 
mortgagor, securing a lien by seiz- 
ing the mortgaged property, is not 
precluded from questioning the suf- 
ficiency of the description of the 
property in the mortgage. 

Ga.—Reynolds v. Tifton Guano Co., 

92 S.E. 389, 20 Ga.App. 49. 

La.—Pittsburg Plate Glass Co. v. 

Lepow, 120 So. 795, 10 La.App. 38. 

(2) As against such a creditor, the 
sufficiency • of the mortgage descrip¬ 
tion is governed by the rule whicli 
obtains as against third persons gen- 
erally.—Reynolds v. Tifton Guano 
Co., supra. 


description in another recorded mortgage thereaft- 
er given is whether it was sufficient between the 
parties thereto.'^^ 

Actual knowledge, Persons with actual knowl- 
edge of the property covered by the mortgage stand 
in no better position than the mortgagor in respect 
to their right to object to an insufficient description 
in the mortgage.*^^ Thus, as against a third person 
purchasing the mortgaged property with actual no¬ 
tice of the mortgage lien thereon, the mortgage de¬ 
scription of the property is sufficient if it consti- 
tutes a good description as between the parties 
thereto.77 

The fact that a third person has actual knowl- 
edge of the existence of the mortgage is, however, 

having the means of knowledge, and 
does not use them, whether his 
knowledge is the resuit of a direct 
communication or is gathered from 
the facts and circumstances.”—Bow- 
man-Boyer Co. v. Burgett, 192 N.W. 
795, 195 lowa 674, 797. 

(2) Where a commission company 
selling the mortgagor's cattle wa^* 
informed, prior to the disposition of 
the proceeds from the sale, by a 
commission man and friend of the 
mortgagee that the cattle were cov¬ 
ered by the latter's mortgage, such 
Information “constituted notice of 
the mortgage" to the commission 
company, which could not regard the 
Information as coming from a stran¬ 
ger having no actual knowledge of 
the facts.—^Kissick v. Kissick, 279 S. 
W. 764, 766, 221 Mo.App. 420. 

Inquiry not effective 
"VWiere a third person has knowl¬ 
edge of sufficient facts to place him 
on inquiry as to what property is 
covered by a mortgage description 
sufficient as between the parties but 
insufficient as against third persons 
without notice, a proper inquiry on 
his part failing to disclose the prop¬ 
erty covered by the mortgage ac- 
quits him of any knowledge of the 
property actually covered thereby.— 
American State Bank of Harrisburg 
V. Harding, Tex.Civ.App., 233 S.W. 
102, dismissed for want of jurisdic- 
tion. 

Knowledge of sheriff 
Where the mortgage description 
was insufficient as against third per¬ 
sons without notice, and the mort¬ 
gaged property had been seized by a 
sheriff on behalf of a judgment cred¬ 
itor of the mortgagor, it was im- 
material that immediately prior to 
the sale by the sheriff he was in¬ 
formed of the mortgage.—Crescent 
Realty Corporation of Delaware v. 
McFlynn, La.App., 159 So. 461. 

77. Ga.—^Messeng^r Pub. Co. v. 
Overstreet, 137 S.E. 125, 36 Ga.App. 
458. 


(3) Sufficiency of description of 
property as against third persons- 
irenerally see supra § 57 c. 

73. U.S.—0‘Brien v. Miller, C.C. 
Conn.. 117 F. 1000. 

—Longerbeam v. Huston, 105 N. 
743, 20 S.D. 254. 

74. N.D,—Wilson v. Rustad, 75 N. 

260, 7 N.D. 330, 66 Am.S.R. 649. 

75. Ho.—^Humphreys Sav. Bank v. 
<^arpenter, 250 S.W. 618, 619, 213 
^0‘App, 390, quoting Corpus Juris. 

11 C.J. p 457 note 33. 

75« Colo.—Casco Mercantile & Trust 
^0- v. Central Sav. Bank & Tirust 
<^o., 226 P. 868, 75 Colo. 478. , 
Me.—Gould V. Huff, 154 A. 574, 130 
Me. 226, 

N.Y.^—Sisson v. First Nat. Bank of 
Hamden, 254 N.Y.S. 527, 528, 233 
App.Div. 506, citing Corpus Juris. 
N.D.—^Pirst State Bank of New Sa- 
lem V. Parmers' Co-op. Elevator 
Co., 231 N.W. 859, 69 N.D. 699. 
Tex.-—II. O, Wooten Grocer Co. v. 
"^ade Meat Co., Civ.App., 37 S.W. 
2d 1090—Colley v. H. L. Edwards 
^ Co., Civ.App., 258 S.W. 191. 

11 C.J. p 460 note 42. 

“Description in a chattel mortgage 
“lay imperfect but stili be suffi¬ 
cient to bind one who has actual no¬ 
tice of it."'—Corder v. G. B. Sprouse 
& Co.,'100 S,W.2d 1001, 1003, 20 Tenn. 
App. 486. 

Sufficiency of description immaterial 
Colo.—-Littell V. Brayton Motor, etc., 
Co., 201 P. 34, 70 Colo. 286, 

Oklahoma Wheat Pool Eleva¬ 
tor Corporation v. Sylvester, Civ. 
App., 65 S.W.2d 398.. ' 

Sufficiency as constructive notice not 
essential 

Mo.—Kissick V. Kissick, 279 S.W. 
764, 221 Mo.App. 420. 

is actual notice 

(1) “Notice is actual- within the 
nieaning of the law where the pur- 
.chaser knows of the existence of the 
adverse claim, or is conscious of 
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immaterial where the mortgage is void, even as be- 
tween the parties the reto, for uncertainty in the 
description of the property mortgagedJS 

b. Statutory Provisions 

Statutory requirements as to the sufficlency of the 
description must in genera! be complied with. 

Statutes, expressly regulating, in some jurisdic- 
tions, the sufficiency of the description in a chattel 
mortgage have been construed and applied in a 
number of cases."^^ 


14 C.J.S. 

c. Ali Property of a Particular Kind or Loca- 
tion 

A description of the property as ali of the mortga- 
gor's property of a certain kind, or of every kind, In a 
specified locallty or In his possession, is, uniess there is 
a contrary statutory provision, sufficient as against third 
persons. 

In the absence of statutory requirements to the 
contrary,a description designating the subject 
matter as all the mortgagor's property of a certain 
kind in a specified locality^^ or in his posses- 


78. Mont.—^Arro Oil & Reflningr Co. 

V. Montana & Dakota Grain Co., 

286 P. 1115, 1117, 87 Mont. 259. 

“Actual knowledge of the existence 

of the mortgage would impart only 
such notice as the mortgage itself 
gave, and such other Information as 
might have been obtained upon pur- 
suing the inquiry which the mort¬ 
gage itself suggested.”—Arro Oil & 
Reflning Co. v. Montana & Dakota 
Grain Co.» supra. 

79. la Coanecticut, that description 
in mortgage is too general and in¬ 
definite to comply with a statute re- 
quiring a “particular description” of 
the mortgaged property does not ren- 
der the mortgage invalid as between 
the mortgagor and mortgagee.— 
Hartford-Connecticut Trust Co. v. 
Puritan Laundry of Hartford, 111 A. 
149, 150, 95 Conn. 172. 

Iu Iiouisiaua 

(1) Under a statute requiring a 
mortgage to set out ” 'a full descrip¬ 
tion of . . . • [the] property . . . 
mortgaged, so that same may be 
identified’ ... it is not neces- 
sary that the . . . , mortgage 
should contain such a description of 
the . . . property as will itself 
identify it but it is sufficient if the 
, . . [property] may be identified 
. , . from the description contain- 
ed in the act [mortgage] together 
with Information derived from in- 
quiries suggested by it.”—Commer- 
cial Bank of Arcadia v. Simmonds, 
2 La.App. 658, 659. 

(2) ”A11 mortgages under . , . 
[the above statute] . . . must so 
describe the property as to permit 
Identification without outside assist- 
ance except such as is otherwise ad- 
missible under the general law of 
evidence.”—^In re Ratcliff, D.C.La., 2 
F.Supp. 193. 

(3) It has, however, also been held 
that as against third persons 'Iden¬ 
tification must be possible from the 
face of the instrument of mortgage.” 
—Roberts v. Atkins, 141 So. 427, 428, 
19 La.App. 634. 

(4) The description of beauty shop 
equipment in ^ particular mortgage 
has been held sufflciently to meet 
the requirements of , the statute set 
out in <1) supra.—Union Bldg.. Cor¬ 


poration V. Burmeister, 173 So. 752, 
186 La. 1027. 

(5) So as to a description of office 
furniture and equipment.—Reming- 
ton-Rand, Inc., v. Profits Island 
Gravel Co., App., 144 So. 636, opinion 
reinstated 150 So. 76. 

(6) So as to a description of a 
refrigerator counter, cooler coii, 
valve, condensing unit, grocer refrig¬ 
erator, and meat cooler.—^Maroun v. 
Marrs, App., 178 So. 723. 

(7) The description of pole pilings 
in a particular mortgage has been 
held insufficiently to comply with 
the statute set out in (1) supra.— 
Christian v. Langford, 124 So. 593, 
11 La.App. 652. 

(8) So as to a description of a 
refrigerator.—Consolidated Cos. v. 
Laws, 124 So. 775, 11 La.App. 676. 

Xu Blaryland “the description of 
the personal property conveyed by a 
bili of sale required by the Mary- 
land Code (article 21, § 41) is only a 
general description by its location, 
ownership, and general character- 
istics.”—^In re Durham, D.C.Md., 114 
F. 750, 754. 
lu South Caroliua 

(1) The property must be describ- 
ed in writing or typewriting, but not 
printing; otherwise it is yoid. 

U.S.—In re Manning, D.C.S.C., 206 F. 

685. 

S.C.—State V. Perry, 70 S.E. 304, 87 

S.C. 635—^Rose v. Harllee, 48 S.E. 

541, 69 S.C. 523. 

(2) But, if the mortgage descrip¬ 
tion is in writing, the instrument is 
valid, although other words of con- 
veyance are printed.—State v. Perry, 
supra. 

(3) This statute has been held to 
be valid and constitutional.—^Rose v. 
Harllee, supra. 

80. Iu Couuecticut 

(1) A designation of the subject 
matter of a mortgage as all ma- 
chinery, tools, equipment, and fix- 
tures located on certain premises of 
the mortgagor' or in a specified city 
is, where the mortgagor retains pos- 
session, insufficient as against third 
persons under a statute requiring a 
particular description of such prop- 
; erty when. possession thereof^ is re*--| 
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tained by the mortgagor.—City Nat. 
Bank v. Stoeckel, 132 A. 20, 103 Conn. 
732—11 aJ. p 460 note 43. 

(2) Such a designation is, how¬ 
ever, sufficient as between the par¬ 
ties to the mortgage.—Hartford-Con¬ 
necticut Trust Co. V. Puritan Laun¬ 
dry of Hartford, 111 A. 149, 95 Conn. 
172—11 C.J. p 460 note 43. 

Iu Louisiaua, under a statute re¬ 
quiring a mortgage to set out “a 
full description of . , . [the] 

. . . property . . , mortgaged, 
so that the same may be identified,” 
a description of the property as all 
the mortgagor's property, or as all 
the •mortgagor’s property of a certain 
kind, located at a specified place, is 
insufficient. — Continental Bank & 
Trust Co. V. Succession of McCann, 
92 So. 55, 56, 151 La. 555—Durel v. 
Buchanan, 86 So. 189, 147 La. 804— 
Le Corgne v. Garner, 7 La.App. 148. 

81. U.S.—Hartford Accident & In- 
demnity Co. v. Coggin, C.C.A.N.C., 
78 P.2d 471, reversing, D.C., Cog¬ 
gin V. Hartford Accident & Indem- 
nity Co., 9 F.Supp. 785, certiorari 
denied 56 S.Ct.’ 141, 296 U.S. 620, 
80 L.Ed. 472, rehearing denied 56 
S.Ct. 169, 296 U.S. 663, 80 L.Ed. 
440—Murphy Hotels Corporation v. 
Central Nat. Bank Savings & Trust 
Co., C.C.A.Ohio, 18 P.2d 719, cer¬ 
tiorari denied Central Nat. Bank 
Savings & Trust Co. v. Murphy 
Hotels Corporation, 48 S.Ct. 30, 275 
U.S. 534, 72 L.Ed. 412—In re Oliver 
C. Putney Granite Corporation, D. 
C.Md., 14 F.Supp. 31. 

I Fla.—First Nat. Bank of Panama 
City V. First Nat. Bank of Chip- 
ley, 106 So. 422, 90 Fla. 617. 

Ga.—Griffin Banking Co. v. Maeon 
Nat. Bank, 126 S.E. 848, 33 Ga.App. 
503. 

Kan.—^Kohler v. Harlow, 268 P. 122, 
126 Kan. 215—^Emick v. Swafford, 
191 P. 490, 491, 107 Kan. 209, quot- 
ing Corpus Juris. 

Ky.—Bank of Shelbyville v. Hart¬ 
ford, 104 S.W.2d 217, 268 Ky. 135. 
Mont.—^Moore v. Crittenden, 204 P. 
1035, 1037, 62 Mont. 309, citing 
Corpus Juris. 

Neb.—Leisy v. Kane, 259 N.W. 526, 
j 527, 128 Neb. 594, citing Coxpu& 
Juris. 



14 C.J.S. 


CHATTEL M0RTGAGE8 


§ 57 


sion ^2 is generally considered sufficient as against 
third persons; and a description merely describing 
the property conveyed as all the mortgagor^s proper- 
ty of a certain kind,^3 qj- Qf every kind of which he 
is possessed,^^ is sufficient as between the parties; 
but, while there is authority to the contrary,S5 ^ 
description covering ali the mortgagor’s personal 
property of every kind is, standing alone, insuffi- 
cient as against third persons,although such a 
description has been held sufficient where it con- 
tains additionally a statement as to the location^'^ 
and possession^^ of the property mortgaged. 


The effect of a specific statement of the location 
of the property as curing an otherwise insufficient 
general description is considered in § 64 infra. 

d. Motor Vehicles 

A description of a motor vehicle is sufficient if a 
third person aided by such inquiries as the mortgage 
suggests can Identify the vehicle intended. A mlsdesig- 
natlon of the motor or serlal number is fatal. 

While a motor vehicle should be described in a 
mortgage by giving as fully as possible the details 
furnishing the means of Identification, ^ descrip- 


N.J.—Bankers' Trust Co. v. Maxson, 
134 A. 875, 100 N.J.Eq. 1. 

S.D.—Dorman v. Crooks State Bank, 
225 N.W. 661, 55 S.D. 209, 64 A.L. 

R. 614. 

Tex.—McKeever v. Brooks-Davis 
Chevrolet Co., Civ.App., 74 S.W. 
2d 311, error dismissed—^Harding 
V. San Saba Nat. Bank, Civ.App., 13 

S. W.2d 121, error dismissed— 
Childress v. First State Bank of 
Barnhart, Civ.App., 264 S.W. 350. 

Wash.—Goddard v. Morgan, 74 P.2d 
894. 

Wis.—Prentiss-Wabers Stove Co. v. 
Millers* Mut. Fire Ins. Ass'n of 
Alton, 111., 211 N.W. 776. 778, 192 
Wis. 623, supplemented on rehear- 
ing 213 N.W. 632, 192 Wis. 623, 
citing CJorpus Juris. 

11 C.J. p 461 note 57. 

But, where cattle were described 
as “all other cattle owned by me” 
in a specified county, it was held 
that “there was no way to identify 
the cattle, and, as the words ‘all 
other cattle’ followed the description 
of three horses, it might he surmised 
that ‘all o-ther cattle’ were horses.” 
—First State Bank of Kingsville v. 
First State Bank of George West, 
Tex.Civ.App., 32 S,W.2d 378, 379. 
Crop mortgages see infra § 67, 
Effect of nonexistence of other like 
property generally see infra § 59. 
Stock in trade see infra § 68. 

Bole applied to particular classes of 
property 

(1) Billiard parior furniture and 
equipment.—^Murphy Hotels Corpora¬ 
tion V. Central Nat. Bank Savings & 
Trust Co., C.C.A.Ohio, 18 F.2d 819,, 
certiorari denied Central Nat. Bank 
Savings & Trust Co. v. Murphy Ho¬ 
tels Corporation, 48 S.Ct. 30, 275 U., 
S. 534, 72 L.Ed. 412. 

(2) Canned goods,—Griffin Bank¬ 
ing Co. V. Maeon Nat. Bank, 126 S. 
E. 848, 33 Ga.App. 503. 

(3) Contractor’s tools, piant, equip- 
ment, and materials.—Hartford Ac¬ 
cident & Indemnity Co. v. Coggin, C. 
C.A.N.C.. 78 F.2d 471, reversing, D. 
C., Coggin V. Hartford Accident & 
Indemnity Co., 9 F.Supp. 785, certio¬ 
rari denied 56 S.Ct. 141, 296 U.S. 620, 
80 L.£d. 472, rehearing denied 56 S. 
Ct. 169, 296 U.S. 663, 80 L.Ed, 440. 


(4) Livestock,—Childress v. First 
State Bank of Barnhart, Tex.Civ. 
App., 264 S.W. 350. 

(5) Description of animals gener- 
ally see infra § 65. 

(6) Pecans,—Harding v. San Saba 
Nat. Bank, Tex.Civ.App., 13 S.W.2d 
121 , error dismissed. 

(7) Property used in operation of 
bowling alleys.—^Bank of Shelbyville 
V. Hartford, 104 S.W.2d 217, 220, 268 
Ky. 135. 

(8) Property used in operation of 
farm.—Dorman v. Crooks State Bank, 
225 N.W. 661, 55 S.D. 209, 64 A.L.R. 
614. 

(8) Property used in operation of 
stone-cutting piant.—In re Oliver C. 
Putney Granite Corporation, D.C.Md., 
14 F.Supp. 31. 

(10) Restaurant fixtures and fur¬ 
niture. 

Kan.—Kohler v. Harlow, 268 P. 122, 
126 Kan. 215. 

Wash.—Goddard v. Morgan, 74 P.2d 
894. 

(11) Steel, iron, and brass.—Pren¬ 
tiss-Wabers Stove Co. V. Millers’ 
Mut. Fire Ins. Ass’n of Alton, 111., 
211 N.W. 776, 192 Wis. 623, supple¬ 
mented on rehearing 213 N.W. 632, 
192 Wis. 623. 

Sufficient description of lessee’s 
bnildings 

A mortgage covering “all improve- 
ments” of the mortgagor located on 
specified premises leased by hirn is 
a sufficient description of the mort¬ 
gagor’s buildings located on such 
premises.—Coughlin v. Brumwell, 219 
N.W. 256, 52 S.D. 551. 

82. Ala.—Dutton v. Gibson, 131 So. 
567, 568, 222 Ala. 191, overruling 
Stewart v. Clemens, 124’ So. 863, 
220 Ala. 224, 66 A.L.R. 1454, citing 
Corpns Jnxis. 

Ga.—Askew v. Wilson, 99 S.E. 537, 
23 Ga.App. 771. 

Possession generally see infra § 64. 
:&iTestook 

(1) A description covering all live¬ 
stock in the possession of, and owned 
by, the mortgagor is sufficient.—Dut¬ 
ton v. Gibson, 131 So. 567, 222 Ala. 
191, overruling Stewart v. Clemens, 
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124 So. 863, 220 Ala. 224, 66 A.D. 

R. 1454. 

(2) Description of animals gener¬ 
ally see infra § 65. 

Tools 

Ga.—^Askew v. Wilson, 99 S.E. 537, 
23 Ga.App. 771. 

83. Ala.—^Davis v. Elba Bank & 
Trust Co., 106 So. 595, 214 Ala. 100. 

84. N.D.—^First State Bank of Grace 
City V. Dahly, 209 N.W. 655, 656, 
54 N.D. 309. 

85. Ga.—Bennett v. Green, 119 S.E. 
620, 622, 156 Ga. 572. 

Tantamonnt to specifle description 
“A general description of this kind 
is tantamount to a specific descrip¬ 
tion of each unit .composing the 
whole.”—Bennett v. Green, supra. 

86. lowa.—Reinig v. Johnson, 212 
N.W. 59, 202 lowa 1366—Farmers’, 
etc., Bank v. Stockdale, 96 N.W. 
732, 121 lowa 748. 

S. D.—Dorman v. Crooks State Bank, 
225 N.W. 661, 55 S.D. 209, 64 A.L.R. 
614. 

“Certainly, neither a designation 
nor a description of any property is 
afforded by a sweeping statement to 
the effect that the instrument . . . 

is intended as a conveyance of all 
the property the mortgagor has, and 
all that he ever expects to have.”— 
Farmers’, etc., Bank v. Stockdale, 96 
N.W. 732, 121 lowa 748, 751. 

87. Kan.—Franklin v. Jennings, 264 
P. 1041, 125 Kan. 553. 

Or.—Immel v. Albany Iron Works, 
271 P. 53, 127 Or. 118. 

Location generally see infra § 64. 

88. Kan.—Emick v. Swafiford, 191 P. 
490, 107 Kan. 209. 

Possession generally see infra § 64. 

89. Minn.—^Walker v. Fitzgerald, 196 
N.W. 269, 157 Minn. 319, affirmed 
197 N.W. 259, 157 Minn. 319. 

Sufficiency of description of motor 
vehicle in conditional sale see the 
C.J.S. title Sales § 562, also 55 C. 
J. p 1203 note 27 [g]. 

“The best descriptioiL of a motor 
vehicle is the one required by the 
laws ... in connection with an 
application for its registration.”— 
Walker v. Fitzgerald, 197 N.W. 259, 
157 Minn. 319, affirming 196 N.W. 
269, 157 Minn. 319. 
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tion is generally held to be sufficient if it will en- 
able a third person, aided by such inquiries as the 
instrument itself indicat es and suggests, to identify 
the vehicle intended to be mortgaged.^^ Thus an 
automobile has been held to be sufficiently described, 
for the purposes of an action to enforce a lien or 
as against purchasers and third persons, when it is 
designated by make or name and model, and as the 
only one kept by the party at a certain place 
by make, model, and age ;92 by make, model, and 
engine number,^^ and as having been purchased 
from a named person on a given date;^*^ by make 
and engine number alone;95 by state license num- 
ber, Seal number, and engine number 6 or by 
make and location, and as being of a certain age^*^ 
or horse power;98 and, as against third persons, a 
truck has been held to be sufficiently described by 
specifying its make and capacity, when it is shown 
that the mortgagor had but one truck of that de- 
scription,^^ or by designating it by the owner’s 
name, the county of its location, and the purpose for 
which it is used.^ A description of an automobile 
by make and year is sufficient as against a third 
person with notice.^ 

As between the parties, a description is sufficient 
-which describes a truck by make, model, and style 

90. lowa.—lowa Sav. Bank v. Gra- 
ham, 181 N.W. 771, 192 lowa 96. 

Okl.—^Hillery v. Waurika Nat. Bank, 

226 P. 1051, 100 Okl. 34. 

Vt.—Sargent, Osgood & Roundy Co. 

V. Kelly, 132 A. 135, 99 Vt, 350— 

Wright V. Lfindsay, 104 A. 148, 92 
Vt. 335. 

42 .C.J. p 758 note 36. 

Bescripilou. may 1l}e sulficieiLt with.- 
ont designating the serial nxunher 
Tex.—Harding v, Jesse Dennett, Inc., 

Civ.App., 17 S.W.2d 862, error re- 
fused. 

91. Vt.—Sargent, Osgood & Roundy 
Co, V. Kelly, 132 A. 135, 99 Vt. 350. 

Bffect of nonexistence of other prop- 
erty generally see infra § 69. 

92. Okl.—^Hillery v. Waurika Nat. 

Bank, 226 P, 1051, 100 Okl. 34. 

93. Tenn.—Owen v. George Cole Mo¬ 
tor Co., 292 S.W. 1,. 155 Tenn. 250. 

42 C.J. p 758 note 38. 

94. Vt.—Wright v. Lindsay, 104 A. 

148, 92 Vt. 335. 

95. Colo.—Sowards v. Jones, 223 P. 

747, 75 Colo. 25. 

96. Tex.—Smith v. Farmers’ State 
Bank, Civ.App., 262 S.W. 835. 

97. S.C.—Garris v. Commercial 
Credit Co., 147 S.B. 601, 149 S.C. 

498. 

Location generally see infra § 64. 

98. Okl.'—Stiles v. City State Bank, 

156 P. 622, 56 Okl. 572. 


alone,^ or an automobile by make and model, al- 
though the number or location is not stated, where 
it is the only car owned by the party but, if the 
vehicle intended cannot be identified from the de-, 
scription, the instrument is ineffiectual and cannot 
be enforced.5 

A description has been held to be insufficient as 
against third persons which describes an automo¬ 
bile merely by make and capacity,^ and as being in 
the mortgagor’s possession in a certain county;*^ 
by make and style,^ or by make, model, and style 
or which describes a truck merely by make and ca¬ 
pacity or by make, style, and capacity.^l 

Under a statute requiring a full description of 
the property mortgaged so that it may be identified, 
a description of an automobile by make, style, color, 
and model, without giving the motor or serial num¬ 
ber, is insufficient as against third persons and 
a description by style and number alone, without 
specifying the make and designating the number as 
being the motor number, is likewise insufficient.^^ 

Erroneous description, Since the motor and seri¬ 
al numbers are the distinctive marks by which cars 
of the same make are identified one from the oth- 
er,i^ an erroneous designation of the motores or 

Compared to description of anixuals 

(1) To say that an automobile is 
of a certain make, model, and style 
“would aid in identification no more 
than the color of a horse or its age 
or weight, for presumably there are 
more than one of the kind describ¬ 
ed.”—Commercial Sav. Bank v. 
Brooklyn Lumber & Grain Co., su¬ 
pra. 

(2) Description of animals see in¬ 
fra § 65. 

10. Ky.—Hauseman Motor Co. v. 
Napierella, 3 S.W.2d 1084, 223 Ky. 
433. 

11. Minn.—^Walker v. Fitzgerald, 
196 N.W. 269, 157 Minn. 319, af- 
flrmed 197 N.W. 259, 157 Minn. 319. 

12. U.S.—In re Ratcliff, D.C.La., 2 
F.Supp. 193. 

13. La.—Valley Securities Co. v. 
Stafford, 8 La.App. 607, 608. 

“1 Roadster No. 14S25S32’» is an in¬ 
sufficient description.—^Valley Securi¬ 
ties Co. v. StafCord, supra. 

14). La.—^Valley Securities Co. v. De 
Roussel, 133 So. 405, 16 La.App. 
115. 

Mass.—^Wise v. Kennedy, 142 N.E. 
755, 248 Mass. 83. 

15. La.—^Valley Securities Co. v. De 
Roussel, 133 So. 405, 16 La.App. 
115—^Exchange Nat. Bank v. Palace 
Car Co., 1 LaA.pp. 307. 

Mass.—Wise v. Kennedy, 142 N.E. 
. 755, 248 Mass. 83. 


99. Ga,—Hicks v. Walker Bros. Co., 
120 S.E. 694, 31 Ga.App. 395. 
Effect of nonexistence of other prop¬ 
erty generally see infra § 59. 

1 . Va.—Mack International Motor 
Truck Corporation v, Jones & 
Combs, 149 S.B. 544, 153 Va. 183. 

2. Ky.—Clark v. Ford, 201 S.W. 344, 
179 Ky. 797. 

3. Minn.—^Walker v. Fitzgerald, 197 
N.W. 259, 157 Minn. 319, affirming 
196 N.W. 269, 157 Minn. 319. 

4. ■ Mo.—Humphreys Sav. Bank v. 
Carpenter, 250 S.W. 618, 213 Mo. 
App. 390. 

5. Tex.—Parmers' State Bank v. 
Valley Motors Co., Civ.App., 246 
S.W, 712. 

S. lowa.—^lowa Automobile Supply 
Co. V. Tapley, 171 N.W. 710, 186 
lowa 1341, 

Particular description held insuffi- 
cient 

lowa.—lowa Automobile Supply Co. 
V, Tapley, supra. 

7. lowa.—^lowa Automobile Supply 
Co. V. Tapley, supra. 

Location and. possession generally 
see infra § 64. 

8 . Md.—State for Use of Horsey v. 
Maryland Casualty Co., 163 A, 856, 
164 Md. 69. 

9. lowa.—Commercial Sav. Bank v. 
Brooklyn Lumber & Grain Co., 160 
N.W. 817, 178 lowa 120.6. 
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seriall® number is generally held to render the mort- 
gage insufficient as against third persons, particu- 
larly when other parts of the description are like- 

wise erroneous.17 

It has also been held that an intrinsically false 
and misleading description renders the mortgage 
invalid^^ and ineffective to create a mortgage lien.^9 

§ 58. - Reference to Other Instruments 

Although there is authority to the contrary, it is 
generally held that the description of the mortgaged 
property may be contained in a separate writing which 
is attached or referred to. 

Although there is authority to the contrary,20 the 
description of the property mortgaged may be con¬ 
tained in a separate writing,21 as in a schedule at¬ 
tached to the mortgage22 at the place where the 
property would otherwise have been described;23 


and, where such writing is attached to the mort¬ 
gage, it has been held that it need not be specifical- 
ly referred to.24 Further, the description may be 
completed by reference to a bili of sale^® which is 
to be recorded 2S or iriay be contained in another 
mortgage which is on record and is referred to,^'^ 
even though the mortgage referred to was satis- 
fied and withdrawn from record ,a few days after 
the execution of the later mortgage,^8 or although 
it does not specifically mention the faQt that the 
mortgage referred to is on file.29 Likewise a ref¬ 
erence to a schedule attached to another mortgage 
which is on file is sufficient.20 Failure to attach 
a schedule referred to as attached, however, is fa- 
tal to the validity of the description,2i unless the 
property is otherwise sufficiently described.82 

Where the description of the property is con¬ 
tained in a separate writing attached to the mort- 


Mo.—^First Nat. Bank v, Gardner, 6 
S.W.2d 1115, 222 Mo.App. 858. 

S.D.—^Alberts v. Alberts, 221 N.W. 

80. 53 S.D. 463. 

42 C.J. P 759 note 49. 

Curing* defective description see in¬ 
fra § 70. 

Misdescription or false description 
generally see infra § 69. 
Misdesignatlon of car numbers in 
conditional sale see the C.J.S. ti- 
tle Sales § 562, also 42 C.J. p 759 
note 48. 

«Positively misleading” 

An erroneous description of the 
motor number of a vehicle “is posi- 
tively misleading, for admittedly it 
not only fails to show the true in- 
dividual number of the car, but gives 
another which it does not bear.”— 
First Mortgage Loan Co. v. Durfee, 
188 N.W. 777, 778, 193 lowa 1142. 
**The discrepaiLcy • ■ ■ caxuLOt be 

treated as a mere clerioal error” 
S.D,—Alberts v. Alberts, 221 N.W. 
80, 81, 53 S.D. 463. 

Not sufficient as matter of law to 
charge subsequent mortgagee with 
notice of lien.—Pinson-Brunson Mo¬ 
tor Co. V. Bank of Danielsville, 151 
S.B, 549, 40 Ga.App. 793. 

10. La.—^Valley Securities Co. v. De 
Roussel, 133 So. 405, 16 La.App. 
115. 

Mo.—First Nat. Bank v. Gardner, 5 
S.W.2d 1115, 222 Mo.App. 858. 

17. Misdesignatlon of style and 
number j 

A description of a four-passenger 
automobile of a certain make and 
number as a five-passenger automo¬ 
bile of the same make but a differ¬ 
ent number is not such similarity as 
to be notice to third persons that the 
same car was intended.—^McQueen v. 
Tenison, Tex.Civ.App., 177 S.W. 1053. 

18. N.M.—Shephard v. Van Doren, 
60 P.2d 635, 40 N.M. 380. 


19. S.D.—Security Nat. Bank v. 
White Co., 211 N.W. 452, 50 S.D. 
598. 

Touring car described as truck 
A description covering “5 1-ton 
White trucks, models G. B. B. E.,” 
“is so utterly lacking in anything 
that could create a lien on" a White 
touring car, model G. P., “that 
. . . as a matter of law . . . 
said car was never mortgaged to the 
[mortgagee].”—Security Nat. Bank 
V. White Co., supra. 

20. La,—^Le Corgne v. Garner, 7 La. 
App. 148. 

21. N.H.—Belknap v. Wendell, 21 N. 
H. 17'5. 

Construction of description referring 
to other Instruments see infra § 
116 

Outstanding trust deed. 

. A statement in a mortgage ac- 
knowledging a prior outstanding 
trust deed in favor of a named per- 
son is insufficient as a designation of 
an instrument in which the descrip¬ 
tion of the property may be found 
where such instrument is neither 
adequately described, made a part of 
the mortgage, nor referred to there- 
in for a more adequate description 
of the property.—Garmon v. Fitz- 
gerald, 151 So. 726, 168 Miss. 532. 

22. Ind.—^Voigt v. Ludlow Typo- 
graph Co., 12 N.B.2d 499. 

Kan.—Jacquart v. Jennings, 235 P. 
101, 102, 118 Kan. 224, citing Cor¬ 
pus Juris. 

N.J.—^Page V. Kendig, Ch., 7 A. 878. 
Ohio.—^In re Rice, 18 Ohio .N.P.,N.S., 
489. 

11 C.J. p 461 note 46. 

A part of the mortgage 

(1) A schedule annexed to the 
mortgage and referred to therein 
“becomes a part and parcel ^of the 
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mortgage itself,—as much so as 
though the very words had been in- 
corporated in the body of the mort¬ 
gage.” —PsLge V. Kendig, N.J.Ch., 7 
A. 878. 

(2) An attached schedule is a part 
of the mortgage despite the fact that 
it appears after the acknowledgment 
and signature, since the acknowledg¬ 
ment and signature need not be at 
the end of the mortgage.—^Voigt v. 
Ludlow Typograph Co., Ind., 12 N.E. 
2d* 499. 

Bffect of failure to attach schedule 
To be a part of the mortgage de¬ 
scription “the schedule . . . 

should be attached to the mortgage, 
and if not, it becomes only a means 
of identification suggested by the de¬ 
scription.”—In Re Rice, 18 Ohio N. 

I P.,N.S., 489, 495. 

23. Kan.—Jacquart v. Jennings, 235 
P. 101, 118 Kan. 224. 

24. N.H.—^Belknap v. Wendell, 21 N. 
H. 175. 

25. Ohio.—In re Rice, 18 Ohio N.P., 
N.S., 489. 

Tex.—Pullen v. Berkley, Civ.App., 27 
S.W.2d 924. 

20. Tex.—^Pullen v. Berkley, supra. 

27. lowa.—Thompson v. Anderson, 
63 N.W. 355; 94 lowa 554. 

11 C.J. p 461 note 48. 

28. S.D.—Slimmer v. Meade County 
Bank, 147 N.W. 734, 34 s!d. 147. 

29. Wis.—^Newman v. Tymeson, 13 
Wis. 172, 80 AmJD. 735. 

30. Wis.—^Newman v. Tymeson, su¬ 
pra. 

31. N.W.Terr.—Svaigher v. Rotaru, 
3 West.L.R. 486. 

11 C.J. p 461 note -52. 

32. Wash.—Goddard v. Morgan, 74 
P.2d 894. 

11 C.J. p 461 note 53, 
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gage, such writing will, in the absence of proof to 
the contrary, be presumed to have been attached 
prior to the execution of the mortgage.^^ 

§ 59. - - EfFect of Nonexistence of Other 

Like Property 

The scarcity or plenitude of chatteis of a slmllar 
kind is a factor in determining the sufficiency of the 
description, which when indefinite may be aided by the 
nonexistence of other property to which the terms of 
the mortgage couid appiy. 

The scarcity or plenitude of chatteis similar to 
those mortgaged is an element to be considered in 
determining the sufficiency of the description of the 
chatteis covered by the mortgage,^^ and the nonex¬ 


istence of other property to which the terms of the 
mortgage couid appiy frequently renders valid a 
description in a mortgage which otherwise would be 

too indefinite.35 

§ 60. — Property Not Yet Acquired or in 
Existence 

To cover after-acquired property, the mortgage must 
cleariy express such intent and describe the property so 
that it may be identifled. 

If the mortgage is designed to cover after-ac¬ 
quired property, whether in esse or not, it is neces- 
sary that‘such an intent be clearly^^ expressed,^'^ 
and that the property be described so that it may 
be identified,^^ for example, by stating that it is to 


33. N.H.—Belknap v. Wendell, 21 K 
H. 176. 

11 C.J. p 461 note 54. 

34. Or.—Immel v. Albany Iron 
Works, 271 P. 53, 55, 127 Or. 118, 
quoting Corpus Juris. 

11 C.J. p 461 note 55. 

35. - U.S.—In re Joe H. Moore Motor 
Co., D.C.Tex:, 49 F.2d 292—In re 
Coleman & Brown, C.C.A.Ga., 2 P. 
2d 254, reversing, D.C., 291 P. 280. 

Ga.—Hicks v. Walker Bros. Co., 120 
S.E. 694, 31 Ga.App. 395. 

111.—Southern Illinois Nat. Bank of 
East St. Louis v. Thaxton, 224 111. 
App. 554. ^ 

lowa.—Liscomb State Sav. Bank v. 

Afcers, 197 N.W. 890, 197 lowa 706. 
Mass.—Simmons v. Carroll, 122 N.E. 

408, 232 Mass. 428. 

Mont.—Moore v. Crittenden, 204 P. 
1035, 62 Mont. 309. 

Tenn.—Klimes v. Jones, 7 Tenn.App. 
583. 

Tex.—Hartman v. First Nat. Bank, 
Civ.App., 97 S.W.2d 969—Glenn v. 
Green, Civ.App., 268 S.W. 1056. 

11 C.J. p 461 note 56. 

Description covering all mortgagor’s 
property see supra § 57 i. 

Larger number than mortgagor owns 
see infra § 62. 

33. . U.S,—In re Drag, D.C.MicK., 254 
P. 474, applying Michigan law. 
Minn.—^Watson v. Koochiching Re- 
alty Co., 208 N.W. 11, 166 Minn. 
383—Campbell Implement Co. v. 
Nelson, 198 N.W, 401, 159 Minn. 
163—Montgomery v. Chase, 14 N. 
W. 586, 30 Minn. 132. 

Mo.—Clayton v. Gentle, App., 14 S. 
‘ W.2d 672. 

N.C.—Twin City Motor Co. v. Rouzer 
, Motor Co., 148 S.E. 461, 197 N.C. 
371—Merchants’ & Farmers’ Bank 
v. Pearson, 120 S.E. 210, 186 N.C. 
609—Hickson Lumber Co. v. Gay 
Lumber Co., 63 S.E. 1045, 150 N.C. 
282, 21 L.R.A.,N.S., 843. 

Okl.—Hivick v. Oklahoma-Colorado 
Oil & Gas Co., 212 P. 420, 89 Okl. 
181. 


Tex.—Hamilton Nat. Bank v. Har- 
ris, Civ.App., 260 S.W. 318. 

Utah.—^Pisher v. Bank of Spanish 
Fork, 74 P.2d 659. 

11 C.J. p 436 note 28, p 461 note 59. 

37. U.S.—^In re Ballard, D.C.Tex., 
279 P. 574. 

111.— W, H. Collins Ice Cream Co. v. 

Talmage, 210 IlLApp. 374. 

Mass.—Hallfors v. Gove, 114 N.E. 

314, 225 Mass. 266. 

Ohio.—In re Rice, 18 Chio N.P.,N.S., 
489. 

Okl.—Intertype Corporation v. Stro- 
snider, 211 P. 1022, 88 Okl. 68— 
Mitchell V. Guaranty State Bank 
of Okmulgee, 172 P. 47, 68 Okl. 110. 
11 C.J. p 461 note 59. 

Validity of mortgage see supra § 26. 

lutent sufficiently disclosed 

(1) Where chatteis particularly 
described in a mortgage were ac¬ 
quired by the mortgagor soon after 
the execution of the mortgage, the 
intent to mortgage such after-ac¬ 
quired property is sufRciently dis¬ 
closed in the absence of evidence of 
a contrary intent.—^Mitchell v. Guar¬ 
anty State Bank of Okmulgee, 172 P. 
47, 68 Okl. 110. 

(2) Where, in a mortgage on the 
equipment of a newspaper piant de¬ 
scribed in a number of separate 
items, only some of such items were 
followed by words indicating an in¬ 
tent to include after-acquired prop¬ 
erty, but the mortgage further pro- 
vided that “in case of foreclosure 
. . . each and every . . . thing 
. , . used in the equipment of 
said newspaper . • , shall be 
deemed -as described . . . here- 
in,” it was held that the intention to 
include all property subsequently ac¬ 
quired for use in the piant was suf- 
flciently disclosed by the mortgage 
language.—Watson v. Koochiching 
Realty Co., 208 N.W. 11, 12, 166 
Minn. 383. 

(3) “All increase and additions” to 
described livestock.—Dive Stock Nat. 
Bank of Sioux City v. Julius, 174 N. 
W. 489, 490, 187 lowa 748. 
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(4) Other instances see 11 C.J. p 
461 note 59 [d]. 
lutent iusufficiently disclosed 

(1) A mortgage on hotel furnish- 
ings and equipment reciting, “all of 
said property being that described 
in . . . [the mortgagor’s] . . . 
articles of incorporation and that 
subsequently added to said furnish- 
ings and equipment" does not cover 
property acquired after the mortgage 
was given.—Clayton v. Gentle, Mo. 
App., 14 S.W.2d 672, 673. 

(2) Other instances see 11 C.J. p 
461 note 59 [e]. 

38. Mont.—Hackney v. Birely, 215 
P. 642, 67 Mont. 155. 

Tex.—Hamilton Nat. Bank v. Harris, 
Civ.App., 260 S.W. 318, 319, citing 
Corpus Juris —^Watson v. D. A. 
Paddleford & Son, Civ.App., 220 S: 
W. 779, certified questions answer- 
ed, Sup., 221 S.W. 569. 

11 C.J. p 462 note 60. 

Crops to be grown see infra § 67. 

Sufficient descriptions 

(1) “All increase and additions" to 
described livestock.—Live Stock Nat. 
Bank of Sioux City v. Julius, 174 N. 
W. 489, 490, 187 lowa 748. 

(2) “All . . . live stock . . . 

now or hereafter belonging to the 
mortgagor, and now or thereafter 

■ situated on" certain realty.—Bank of 
California v. McCoy, Cal.App., 72 P. 
2d 923, 924. 

(3) “Any increase of all property, 

real or personal, that may be here¬ 
after acquired by the parties . . . 

by purchase or otherwise."—^Prentiss 
Mercantile Co. v. Thurman, 161 So. 
746, 173 Miss. 6. 

(4) Other descriptions. 

Ga.—Wardlaw v. Mayer, 77 Ga. 620. 
Idaho.—Dover Lumber Co. v. Case, 
170 P. 108, 31 Idaho 276. 

11 C.J. p 461 note 59 [d]. 
lusufficient descriptions 

(1) “Also all . . . livestock 

situated in said county aforesaid now 
owned or that may be hereafter ac¬ 
quired by said mortgagor untU this 
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be acquired in the business conducted by the mort- 
gagor, or that it will be put in a certain building, 
place, or locality.39 The equitable rule is some- 
times stated to be that the mortgage will be held to 
extend to after-acquired property if the court un¬ 
der the terms of the mortgage would have decreed 
specific performance of a contract to sell or pledge 
it.40 Where the mortgaged property is described 
as in esse or by words denoting the past or present 
tense, words of futurity will not be added by in- 
tendment, to pass future-acquired property.*^^ 

Exempi property. In some jurisdictions the suf- 
ficiency of the description is not affected by the 
fact that it covers property of the mortgagor to be 
acquired in the future which may be exempt from 
levy and sale under execution,^^ although the con- 
trary rule prevails in at least one other jurisdic- 
tion.43 

Future earnings of mimals or mo^chines. A mort¬ 
gage of the future earnings of an animal^^ or a 
machine,45 to be valid against third persons, must 
specifically describe the property to be used and the 
time and place the earnings are to accrue. 


§ 61. -Part of Larger Number or Quan- 

tity 

Except as to chattefs of uniform quality and value, 
a mortgage of an undefined portion of a larger number or 
quantity of a llke kind is, while usuaJIy upheld as be- 
tween the parties, ordinarily regarded as Invalid as to 
third persons although the defect may be cured by a sub- 
sequent Identification of the property intended to be cov- 
ered. The subsequent commingling of the mortgaged 
property with other llke property does not, uniess assent- 
ed to by the mortgagee, affect the validity of the de¬ 
scription. 

The decisions are not uniform as to the suffi- 
ciency of a description of property constituting a 
part of a larger number or quantity of a like kind.^® 
As between the parties such mortgages, although in- 
definitely phrased, are usually upheld since the mort¬ 
gagee, or his assignee, has the right of selection.^? 
However, when the rights of third persons become 
involved, the great weight of authority supports the 
rule that a mortgage of a specified number of chat- 
tels out of a larger number, or of a specified quan¬ 
tity out of a larger mass, which does not furnish 
data for the separation of the mortgaged chattels, 
is, when the re is no separation or delivery, void for 
uncertainty,^^ except as to claimants with actual no- 


mortffage is released in full."— 
Hamilton Nat, Bank v. Harris, Tex. 
Civ.App., 260 S.W. 318. 

(2) A clause in a mortgage of defl- 

nitely described lambs merely stat- 
ing the mortgagor’s “intent . . . 
to mortgage ali property of like kind 
. . . hereafter . . . acquired 

. . . including that acquired by 
. . . purchase/' is not a sufficient 
description bf other lambs subse- 
quently purchased by the mortgagor. j 
—Hackney v. Birely, 215 P. 642, 643, 
67 Mont. 155. 

(3) Other descriptions see 11 C.J. 
p 461 note 59 [e]. 

39. Miss.—Maryland Pidelity, etc., 
Co. V. B. F. Sturtevant Co., 38 So. 
783, 86 Miss. 509, 109 Am.S.R. 716. 

40. N.J.—Bankers’ Trust Co. v. 

Maxson, 134 A. 875, 100 N.J.Eq. 1. 

Wyo.—P. J. Black Lumber Co. v. 
Turk, 62 P.2d 519, 521, 50 Wyo. 
361, rehearing denied 63 P.2d 805, 
50 Wyo. 361, citing Corpus Juris. 

11 C.J. p 462 note 63. 

41. Mo.—Clayton v. Gentle, App., 14 
S.W.2d 672. 

11 C.J. p 462 note 64. 

42. U.S.—In re National Grocer Co., 
Mich., 181 P. 33, 104 C.C.A. 47, 30 
L.R.A.,N.S., 982. 

11 C.J. p 462 note 65. 

43. U.S.—In re Schuller, D.C.Wis., 
108 F. 591. 

44. lowa.—^McArthur v. Garman, 32 
N.W. 14, 71 lowa 34. 

Description of animals see infra § 
65. 


4(5. S.D.—^Flanders v. French, 106 N. 

W. 54, 20 S.D. 316. 

11 C.J. p 463 note 68. 

40. Ky.—Sparks v. Paris Deposit 
Bank, 74 S.W. 185, 115 Ky. 461, 24 
Ky.L, 2333, 78 S.W. 171, 25 Ky.L. 
.1481. 

Tex.—Oxsheer v. Watt, Civ.App., 42 
S.W. 121. 

As against persons without notice 
“The authorities are in conflict 
upon the question of whether a de¬ 
scription of property which consti¬ 
tutos a part of a greater quantity 
of a like kind is sufficient as against 
parties having no knowledge or no¬ 
tice of a prior chattel mortgage 
thereon.''— Nichols v. Jackson Coun- 
ty Bank, 298 P. 908, 910, 136 Or. 302. 

47. Tex.—^Dallas Joint Stock Land 
Bank v. Henry & Younce, Civ.App., 
78 S.W.2d 725—Griffin v. Mangrum, 
Civ.App., *267 S.W. 279, 280, citing 
Corpus Juris—^Farmers’ & Mer- 
chants’ Nat. Bank v. Jones, Civ. 
App., 254 S.W, 251. 

11 C.J. p 463 note 70. 

Selection equivalent to Identification 

(1) A subsequent mutual selection 
by the parties of the chattels mort¬ 
gaged is itself such an identiflcation 
of the mortgaged property as to ren- 
der the mortgage valid as between 
the parties, irrespective of the suf- 
ficiency of the description.—Silver v. 
Wickfield Farms, 227 N.W. 97, 209 
lowa 856—Theodore Hamm Brewing 
Co. V. Flagstad, 166 N.W. 289, 182 
lowa 826. 

(2) So, also, a'selection prior to 
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the execution of the mortgage ren- 
ders it valid between the parties as 
to chattels thus selected, notwith- 
standing the indefiniteness of the de¬ 
scription thereof.—Casco Mercantile 
& Trust Co. v. Central Sav. Bank & 
Trust Co., 226 P. 868, 75 Colo. 478. 

Frovision pennitting selection as not 
invalidating mortgage 
A mortgage on a specified number 
of cattle, stipulating that if the 
mortgagor owned a larger number 
the mortgagee should have a right 
of selection, is not rendered invalid 
as between the parties, when it ap- 
pears that the mortgagor had a larg¬ 
er number of similar cattle, on the 
theory that a mortgage of chattels to 
be selected confers no title until se¬ 
lection where the mortgaged cattle 
had been selected and identified prior 
to the execution of the mortgage.— 
Casco Mercantile & Trust Co, v, Cen¬ 
tral Sav. Bank & Trust Co., supra 

48. U.S.—In re Joe H. Moore Motor 
Co., D.C.Tex., 49 P.2d 292—Brown 
V. Camp, C.C.A.Ga, 275 F. 612—In 
re Petersen, D.C.Nev., 252 F. 849. 
Idaho.—^First Nat. Bank v. Crane 
Creek Sheep Co., 273 P. 945, 47 
Idaho 149. 

Mass.—^West Springfield Trust Co. v. 
Hinckley, 154 N.E. 580, 258 Mass. 
157. 

Mo.—Barnard State Bank v. Dank- 
ford, 11 S.W.2d 1084, 1087, 223 Mo. 
App. 519—Kibble v. Ragland, App., 
263 S.W. 507. 

N.C.—Forehand -v. Edenton Farmers' 
Co., 175 S.E. 183, 206 N.C. 827. 
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tice that the property claimed by them is covered by 
the mortgage,^9 although in some jurisdictions such 
a mortgage is upheld on the theory that the mortga- 
gee has the right of selection,^^ and in at least one 
jurisdiction it has been upheld under applicable 
statutory provisions.^i 

A defect in a mortgage, from lack of separation 
or.other identification o£ the property meant to be 
covered, may be cured by such subsequent action 
of the parties as removes doubt as to the identity 
of the property mortgaged.52 So, if the mortgage 
provides that the part mortgaged is to be subse- 
quently separated and delivered at a certain place, 
and these conditions have been complied with, the 
description is sufficient^^ The mere fact that the 
mortgaged property is kept in the same place as 
other similar property of other owners will not in- 
validate it as against third persons if the mortgaged 
property can be identified.^^ 

Chattels of uniform quality and vaUie. Where 
the mortgaged chattels are of a uniform quality and 
value, such as are ascertained by weight, measure, 
or count, and the constituent parts, which make up 


the mass, are not distinguished by any physical dif- 
ference in size, shape, or quality, a mortgage of a 
part of the undivided whole is valid for all purpos- 

Subsequent confusion of chattels. If when the 
mortgage was given the property mortgaged was 
separate, the fact that it is afterward commingled 
with other similar property does not affect the va- 
lidity of the description^^ unless the confusion of 
the property occurs with the consent of the mort- 
gagee, in which case the mortgage will be valid 
only with respect to those articles which can be 

identified.57 

§ 62. — Larger Number or Quantity than 
Mortgagor Owns 

The fact that the mortgage describes a larger num¬ 
ber or quantity of particular chattels than the mortgagor 
possesses does not render it uncertain. 

When the description covers a larger number or 
quantity of particular chattels than the mortgagor 
possesses, there is no other property of the same 
kind from which a selection is to be' made, and 
therefore no uncertainty.58 


Ohio.—^Bverson v. Rule, 32 Ohio N. 

P..N.S., 501. 

11 C.J. p 463 note 71. 

Delivery curing defective description 

see infra § 70. 

Part of crop see infra § 67. 

Beasous for rule 

(1) "There is no way of telling 
what part of the property was in- 
tended to be covered in the mort- 
gage.'*—^Kibble v. Rarland, Mo.App„ 
263 S.W. 507, 510. 

(2) ‘Tt is the fact that no title 
passed or could possibly pass, to any 
of the cotton until designated by the 
selection of the grantor’s, that grives 
the creditor the better right.” 

Ark.—^Dodds v. Neel, 41 Ark. 70, 74. 
Tenn.—^Williamson v, Steele, 3 Lea 

527, 530, 31 Am.R. 652. 

SIortsrage covering com in 
roxmd cribs” would be sufRciently 
definite if there were but three large 
cribs, notwithstanding small pile 
with wire placed around it, but if 
there were four cribs the mortgage 
would be void.—^Barnard State Bank 
v. Lankford, 11 S.W.2d 1084, 1087, 
223 Mo.App. 519. 

Bole inapplicable to description 
covering an undivided interest in a 
described mass of property.—Ma- 
honey v. Citizens’ Nat. Bank of Sal- 
mon, 271 P. 935, 47 Idaho 24. 

Assnmption of ezistence of largfer 
number 

In testing the sufflciency of a 
mortgage description covering a spec- 
ified number of chattels, it will not 
be assumed that the mortgagor had 


more than the number specified, such 
fact being a matter of defense in im- 
peachment of the mortgage.—^Wells 
V. Blodgett, 104 A. 146, 92 Vt. 33a. 

49. Ariz.—^Wightman v. King, 250 
P. 772, 774, 31 Ariz. 89, citing Cor- 
pus Juris. 

Colo.—Casco Mercantile & Trust Co. 
V, Central Sav. Bank & Trust Co., 
226 P. 868, 75 Colo. 478. 

Idaho.—Mahoney v. Citizens’ Nat. 
Bank of Salmon, 271 P. 935, 47 
Idaho 24. 

Or,—^Nichols v. Jackson County 
Bank, 298 P. 908, 910, 136 Or.' 302. 
11 C.J. p 463 note 72. 

Animals 

As against a purchaser with actual 
notice that the sheep purchased were 
mortgaged, a mortgage of a specified 
number of sheep having a certain 
brand is sufficient, alt]?iough the 
mortgagor has a larger number of 
sheep answering to such description. 
—^Nichols V, Jackson County Bank, 
298 P. 908, 136 Or. 302. 

50. U.S,—^In re Ballard, D.C.Tex., 
279 F. 574, applyihg Texas law. 

11 C.J. p 463 note 73. 

51. In. Connecticut, under a statute 
providing that no chattel mortgage 
”shall be in valid as to any item of 
personal property included therein, 
by reason of its being described as 
consisting of less than its true num-* 
ber or quantity; and, if foreclosed 
the court may make a just order of 
division,” a mortgage of a specified 
number of chattels out of a larger 
number is valid although failing to 
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furnish the means for the separa¬ 
tion of the mortgaged chattels.— 
American Bank & Trust Co. v. Peen- 
ey Tool Co., 137 A. 756, 757, 106 
Conn. 159. 

52. Kan.—Inter-State Galloway Cat- 
tle Co. V. McLain, 22 P. 728, 42 
Kan. 680. 

11 C.J. p 464 note 74. 

Curing defective descriptions gener- 
ally see infra § 70. 

53. Ark.—Person v. Wright, 35 Ark. 
169. 

Ga.—Stephens v. Tucker, 55 Ga. 643. 

54i Kan.—^Waggoner v. Oursler, 37 
P. 973, 54 Kan. 141. 

Me.—Elder v. Miller, 60 Me. 118. 

55. Kan.—Burton v. Cochran, 47 P. 
569, 5 Kan.App. 508. 

Mich,—^DeGraff v. Byles, 29 N.W. 
487, 63 Mich. 25. 

Neb.—McCormick Harvesting Mach. 
Co. V. Reynolds, 88 N.W. 130, 62 
Neb. 892. 

11 C.J. p 464 note 77. 

56. Idaho.—Blackfoot City Bank v. 
Clements, 226 P. 1079, 39 Idaho 
194. 

11 C.J. p 464 note 79. 

Retention and sale in ordinary 
course of business see infra §§ 
203-207. 

57». N.T.—Caring v. Richmond, 28 
Hun 25. 

11 C,J. P.464 note 80. 

sa Cal.—^United Bank & Trust Co. 
of California v. Powers, 265 P. 403, 
89 Cal.App. 690. 
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§ 63. — - Exceptions or Reservations from 
Description 

Specific articles may be definitely excepted from a 
3en.eral description by which they wouid otherwise be 
ncluded, but a general exception of exempt property, 
rfvithout designation of the property claimed as exempt, 
is not in all Jurisdictions sufficient. 

Where there is a sufficient designation of the 
property included it is permissible for a mortgage 
Df a mass of property to except certain articles 
which wouid be included under the general descrip¬ 
tion,but excepting such articles as the mortga- 
gor's vendor may desire to retain,^® or stock in 
trade to a certain value,®^ has been held too vague 
and renders the mortgage void for uncertainty. 

In some jurisdictions, it is held that a chattel 
mortgage is not rendered void by the fact that it 
excepts from the description of the property those 
articles which are exempt from sale under execu- 
tion without specifying what articles are claimed 
to be exempt,®2 while in other jurisdictions the con- 
trary rule prevails,®^ 


§ 64. - Location, Ownership, and Posses- 

sion 

a. Necessity of stating 

b. Sufficiency of statement 

c. Effect of statement 

d. Subsequent removal of property 

a. Necessity of Stating 

The Ipcatlon of the property must be stated to vali¬ 
date the mortgage as against third persons without no- 
tice If It is not or cannot be otherwise sufficlently iden- 
tified, and generally a failure to state either the loca- 
tfon, ownership, or possession of the property is fatal. 

When neither the location, the ownership, nor 
the possession of the property is stated in the mort¬ 
gage, it is ordinarily fatal to the description and 
in all cases the location of the property mortgaged 
must be stated, where the property cannot other¬ 
wise be sufficiently identified,®® or it is not other¬ 
wise sufficiently described,®® and in such case an 
erroneous statement of the location invalidates the 
mortgage as to third persons without notice.®*^ 

Ordinarily, however, a statement of location is 


Mo.—^Kibble v. Ragiand, App., 263 S. 
W. 507. 

11 C.J. p 464 note 81. 

Mortgage of crops see infra S 67. 

Ziive stoc^te 

A description covering sixty head 
of two-year-old black steers in the 
mortgagor’s possession is sufficiently 
definite when there were only twen- 
ty-one head of that description in 
his possession.—^Kibble v. Ragiand, 
supra. 

59. Me.—Cayford v. Brickett, 36 A. 
1018, 89 Me. 77. 

11 C.J. p 464 note 82. 

60. La.—^Durel v. Buchanan, 86 So. 

189, 147 La. 804. ' 

61. Wis.—-Fowler v. Hunt, 4 N.W. 
481, 48 Wis. 346. 

Stock in trade generally see infra § 

68 . 

62. N.C.—Norman v. Craft, 90 N.C. 

211 . 

11 C.J. p 464 note 85. 

After-acquired exempt property see 
supra § 60. 

Mortgage of part of larger number 
of chattels see supra § 62. 

63- U.S.—In re Schuller, D.C.Wis., 
108 F. 591. 

Wis.—Fowler v. Hunt, 4 N.W. 481, 48 
Wis. 345. 

11 C.J. p 464 note 86. 

64. lowa.—^First Nat. Bank v. Max¬ 
well, 200 N.W. 401, 198 lowa 813. 
Tex.—Graham Nat. Bank v. Beavers, 
Civ.App;, 286 S.,W. 604, affirmed, 
Com.App., 290 S.W. 529. 

11 C.J. p .465 note 87. ■ , 


Important desci^ptive detail 

(1) “The situs of the property is 
usually regarded as an important 
fact in its Identification.’*—^In re Pet- 
ersen, D.C.Nev., 252 F. 849, 851. 

(2) “A most important detail in 
the description of mortgaged prop¬ 
erty is its location.”—^Burglass v. 
Manfre, La.App., 168 So. 328, 329. 

Statute requiring recorder to state 
location 

A statute requiring the recorder to 
specify in his books, among other 
things, “the particuiar place where 
. . . [the mortgaged property] is 
located,” tends to show that the 
property's location should be stated 
in the mortgage,—^Roberts v. Atkins, 
141 So. 427, 428, 19 La.App. 634— 
Fittsburg Piate Glass Co. v. Lepow, 
120 So. 795, 796, 10 La.App. 38. 

Statement of location not required 
by statute 

111,—Southern Illinois Nat. Bank ofj 
East St, Louis v. Thaxton, 224 111. * 
App. 554. 

Description of live stock, farm 
equipment, or produce in chattel 
mortgage should refer to present 
ownership, source of title, present 
physical possession, usual location, 
or some particuiar description suffi¬ 
cient to identify it.—Hart County 
Deposit Bank v. Hatfield, 33 S.W.2d 
660, 236 Ky. 725. 

65. La.—Burglass v. Manfre, App., 
168 So. 328, 330, quoting Corpus 
J‘nris. 

11 C.J. p 465 note 88. 

66. Ala.—Stewart v. Clemens, 124 
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So. 863, 220 Ala 224, 66 A.L,R. 
1454. 

lowa.—Reinig v. Johnson, 212 N.W. 
59, 2-02 lowa 1366^ 

S.C.—^Bank of Williston v. Gamble, 
145 S.E. 626, 148 S.C. 49. 

11 C.J. p 465 note 89. 

Statute requiring a “fuU description” 
La.—^Union Bldg. Corporation v. Bur- 
meister, 173 So. 752, 755, 186 La. 
1027—Burglass v. Manfre, App., 
168 So. 328, 329—^Roberts v. At¬ 
kins, 141 So. 427, 428, 19 La.App. 
634—^Pittsburg Piate Glass Co. v. 
Lepow, 120 So. 795, 796, 10 La 
App. 38. 

Particuiar classes of property 

(1) Household goods.—Burglass v. 
Manfre, LaApp., 168 So. 328—Pitts- 
burg Piate Glass Co. v. Lepow, 120 
So. 795, 10 LaApp. 38. 

(2) Restaurant equipment.—^Rob- 
erts V. Atkins, 141 So. 427, 19 La. 
App. 634. 

(3) Animals.—^Bank of Williston v. 
Gamble, 145 S.E. 6^6, 148 S.C. 49. 

(4) Animals generally see infra § 
65. 

67. lowa—Slimmer & Thomas v. 
Lawler, 218 N.W. 616, 205 lowa 
813. 

11 C.J. p 465 note 90. 

Curing defective description gener¬ 
ally see infra § 70. 

Misdescription or false description 
generally see infra § 69. 

Statute requiring a “fuU description” 
La.—Burglass v. Manfre, 168 So. 328, 
329—Crescent Realty Corporation 
of Delaware v. McFlynn, App., 159 
) So, 46L 
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but one o£ several elements of the description,«8 
and where the property is otherwise sufficiently de- 
scribed it may be omitted,89 or, if erroneously stat- 
ed, inay be rejected as surplusage,'^® unless mis- 
leading.'^^ In any event, as between the parties, 
an erroneous statement of the location will not af- 
fect its validity72 

b. Sufficiency of Statement 

According to some authorities, but not all,-the state¬ 
ment nnay be aided by the presumption that the mort- 
gagor is the owner of the property which he assumes 
to mortgage. Location is ordinarily regarded as suffi- 
ciently stated if the Instrument suggests inquiries which 
wil! iead to the Information. 


As a general rule, the location of the mortgaged 
property is sufficiently stated if the instrument sug- 
gests inquiries which, if pursued, would enable third 
persons to ascertain the situation thereof at the 
time of the execution of the mortgage.73 Ordina¬ 
rily it is not sufficient merely to state that the prop¬ 
erty is located in a certain county,^^ or that the 
mortgagor is of a certain county,'^^ or that the prop¬ 
erty is located in a certain town*^® or territory.77 
On the other hand, the location of the property is 
sufficiently indicated by a recital that the mortgagor 
is the owner and has possession, and that he resides 
at a stated place,^3 or where such facts may be 


68 . Ala.—Dutton v. Gibson, 131 go 
567, 222 Ala. 191. 

11 C.J. p 465 note 91. 

69. Ala.—^Dutton v. Gibson, supra. 

111 .—Southern Illinois Nat. Bank of 

East St. Louis v. Thaxton, 224 111 . 
App. 554. 

lowa.—^Wertheimer & Degen v. Shul- 

tice, 211 N.W. 568, 202 lowa 1140_ 

lowa Sav. Bank v. Grahatn, 181 N 
W. 771, 192 lowa 96. 

Vt.—^Wells V. Blodgett, 104 A. 146 
92 Vt. 330. 

11 C.J. p 465 note 92. 

70. 111 .—Melody v. Areola State 
Bank, 249 IU.App. 85—Southern Il¬ 
linois Nat. Bank of East St. Louis 
V. Thaxton, 224 111.App. 554 ^ 

lowa.—Wertheimer & Degen v. Shul- 
tice, 211 N.W. 568, 572, 573 ^ 202 
lowa 1140, citing Corpus Juris. 
Okl.—Drum Standish Commission Co. 
V. First Nat, Bank & Trust Co. of 
Oklahoma City, 31 P.2d 843, 168 
Okl. 400—Mitchell v, Guaranty 
State Bank of Okmulgee, 172 p 47 
68 Okl. 110. 

11 C.J. p 465 note 93. 

71. lowa.—^Wertheimer & Begen v. 
Shultice, 211 N.W. 568, 573 , 202 
lowa 1140. 

StatemexLts held not misleading* 

(1) Erroneously naming “Gar- 
land,” instead of “Garwin,” as the 
town in “Tama county” near which 
the mortgaged cattle were to be kept, 
there being no town by the name of 
“Garland” in such county.^—Werthei¬ 
mer & Degen v. Shultice, supra. 

(2) Where a mortgage recited that 
the mortgaged cattle, purchased on 
the day of its execution. at a dis¬ 
tant place, were “to be kept” on cer¬ 
tain described premises belonging to 
the mortgagor, a subsequent unfilled 
form paragraph in the mortgage 
stating that the “cattle are kept on 
my premises on section No. as above, 

in township No. -range No! 

•—r,” is not misleading, as indi- 
cating “that the cattle were then 
on a place not described.”—.-Werthei- 
mer & Degen v. Shultice, supra. 

72. lowa.—Slimmer & Thomas v. 


Lawler, 218 N.W. 516, 205 lowa 
813. 

11 C.J. p 465 note 94. 

73. Tex,—Calvit v. Avery State 
Bank, Civ.App., 283 S.W. 322. 

11 C.J. p 465 note 95. 

Approximate certaiuiy of descriptiou 
“The location of the mortgaged 
property is not required to be de¬ 
scribed with such particularity or so 
completely certain as to preclude the 
necessity of extraneous inquiry as 
to third persons; approximate cer- 
tainty of descriptioA of locality suf- 
flees.”—Calvit v. Avery State Bank, 
Tex.Civ.App., 283 S.W. 322, 324. 
Iiocatlou iuferred from instrument 
‘Tt is enough that the location of 
the property may be determined by 
fair inference drawn from the entire 
instrument.”—Elgin v. Dehart, 132 S. 
B. 323, 325, 144 Va. 311. 

“Tb be kept” 

A mortgage statement that the 
mortgaged cattle “are to be kept” on 
certain described premises is not a 
statement of their existing location 
at the time of the execution of the 
mortgage.—^Wertheimer & Degen v. 
Shultice, 211 N.W. 568, 573, 202 lowa 
1140. 

Xneorreet address of donble honse 
An incorrect statement that the 
mortgaged property is located at 536 
S. H. Street, when in fact it is lo¬ 
cated at 538 S. H. Street, is not ren- 
dered sufficient as a statement of lo¬ 
cation by the fact that both. ad- 
dresses represented but the respec- 
tive sides of a double house resting 
upon one foundation and covered by 
one roof.—Burglass v. Manfre, La. 
App., 168 So. 328« 

Iiocation sufficiently designated 

(1) Property described as shipped 
to the mortgagor “corner of Texas 
& Spring streets, Shreveport, Caddo 
Parish, Louisiana.” —• Maroun v. 
Marrs, La.App., 178 So. 723, 726. 

(2) H(^usehold goods “contained in 
the property situate on the north- 
east corner of” designated streets in 
a named town.—^Pacific States Sav- 
ings & Loan Co. v. HofCman, 25 P. 
2d 1007, 1008, 134 CaLApp. 604. 
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(3) A mortgage on bakery equip- 
ment recorded in the county of the 
property’s location reciting that in 
case of default the property is to 
be sold in a certain civil district in 
that county, sufficiently shows the 
location of the property where it 
appears that the mortgagor had but 
one bakery. Klimes v. Jones, 7 
Tenn.App. 583. 

Iiocation insufflciently designated 

(1) A recital that the mortgaged 
animals were “located on the above 
place,” when four different places 
were described in the mortgage, 
without designating which was in- 
tended.—Bank of Williston v. Gam¬ 
ble, 145 S.E. 626, 627, 148 S.C. 49. 

(2) Casing described as located on 
the “McLaren” lease when there 
were other leases in the same vi- 
cinity known by the same name.— 
Graham Nat. Bank v. Beavers, Tex. 
Civ.App., 286 S.W. 604, 606, affirmed, 
Com.App., 290 S.W. 529. 

74. lowa.—Reinig v. Johnson, 212 
N.W.’59, 202 lowa 1366—First Nat. 
Bank v. Maxwell, 200 N.W. 401. 
198 lowa 813—lowa Automobile 
Supply Co. V. Tapley, 171 N.W. 710, 
186 lowa 1341. 

11 C.J. p 465 note 96. 

75. Colo.—Street v, Sederburg, 92 P. 
29, 41 Colo. 128. 

78. lowa.—Gilchrist v. McGhee, 67 
N.W. 392, 98 lowa 508. 

11 C.J. p 465 note 98. 

On railroad riglit of way in named 
town 

A recital that mortgaged pole pil- 
ings were located on the right of 
way of a certain railroad in a named 
town does not sufficiently state the 
location of the property.—Christian 
V. Langford, 124 So. 693, 11 La.App. 
652. 

77. Kan.—Golden v. Cockril, 1 Ean. 
259, 81 Am.D. 510. 

78. Kan.—Corbin v. Kincaid, 7 P. 
145, 33 Kan. 649—Shaffer v. Pick- 
rell, 22 Kan. 619. 

Tex.—Pitluk v. Butler, Civ.App., 156 
S.W. 1136. 

'Description of crops see infra i 67. 
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reasonably inferred from the entire instrument.'^^ 
It has also been held sufficiently definite that the 
instrument show that the mortgagor is a resident 
of a certain county, and that the property is in his 
possession,^® or is to remain in his possession, until 
defaiilt in payment.^^ Likewise, where the mort- 
gage contains an additional provision forbidding re- 
moval of the chattel from a certain county, it has 
been held sufficient.^2 Further, where the property 
is specifically located as being on certain land, the 
failure to state the county^^ and state^^ where the 
land is situated has been held not fatal when the 
mortgage, in compliance with the law, is recorded 
in the county where the property is located, 

Presumption of ownership. The description may 
be aided by the presumption that the mortgagor is 
the owner of the property.85 There is, however, 
authority to the contrary.86 

c. Effect of Statement 

An accurate statement of the locatlon and posses¬ 
sion of the property nnay cure an otherwlse Insufficlent 
description and is controiling. 


Where the description of the property is general, 
its location becomes an important element, since it 
may be the only means of adequate identification,^*^ 
and in such case a specific statement of its loca¬ 
tion,and possession,^^ if accurate,^® will cure an 
otherwise insufiicient description. Where the exact 
location of the mortgaged property is stated, the de¬ 
scription is thus limited, and will not cover proper¬ 
ty situated in a place independent of, or different 
from, that designated in the mortgage.^^ 

d. Subsequent Removal of Property 

The subsequent removal of the mortgaged property 
wlthout fraud between the parties will not affect the 
vaiidity of the description. 

The subsequent removal of the mortgaged prop¬ 
erty from the premises described in the mortgage 
will in no wise affect or destroy its vaiidity,un- 
less done in accordance with the fraudulent conni- 
vance of the mortgagor and the mortgagee.93 

§ 65. —- Animals 

A description of animais by characterlstics, marks, 


79. U,S.—^Alfernitz v. Ingalls, C.C. 
Nev., 83 F. 964. 

Mo.—City Nat. Bank v. Goodloe-Mc- 
Clelland Commn. Co., 93 Mo.App. 
123. 

80. Ark.—McGarry v, McDonnell, 47 

N.W, 966, 82 lowa 732. • 

11 C.J. p 466 note 3. 

81. lowa.—Wheeler v, Becker, 28 N. 
W. 40, 68 lowa 723. 

11 C.J. p 466 note '4. 

82. Mo.—^Kibble v. Ragland, App., 
263 S.W. 507-—Shanks v. Tinder, 
257 S.W. 188, 216 Mo.App. 173. 

11 C.J. p 466 note 5. 

83. Okl.—^Ake v. General Grain Co., 
72 P.2d 735. 

84. N.D.—^Union Nat. Bank v. Oium, 
54 N.W. 1034, 3 N.D. 193, 44 Am, 
S.R. 533. 

85. Ky.—Hauseman Motor Co. v. 
Napierella, 3 S.W.2d 1084, 1085, 223 
Ky. 433, citing Corpns Juris. 

Mass.—^West Springfleld Trust Co. 
V. Hinckley, 154 N.B. 580, 258 
Mass. 157. 

Tex.—H. O. Wooten Grocer Co. v, 
Wade, Civ.App., 37 S.W.2d 1090, 
1092, quoting Corpus Juris. 

Vt.—Wells V. Blodgett, 104 A.. 146, 
92 Vt. 330. 

11 C.J. p 431 note 76, p 466 note 7. 

Presumption of ownership in estab- 
lishing mortgageable interest see 
supra § 23. 

80. lowa.—^First Nat. Bank v. Max¬ 
well, 200 N.W. 401, 198 lowa 813. 

11 C.J. p 466 note 8. 

87. Vt. — Joslyn v. Moose River 
Lumber Co., 74 A. 385, 83 Vt. 49, 

14 C.J.S.-43 


138 Am.S.R. 1067, 21 Ann.Cas. 1024. 
11 C.J. p 466 note 9. 

88. XJ.S.—In re Petersen, D.C.Nev., 
252 F. 849. 

Cal.—Ramsey v. Furiott, 57 P.2d 
1007, 14 Cal.App.2d 145. 

Kan.—Security State Bank v. Jones, 
247 P, 862, 121 Kan. 396. 

Mo.—White v. Meiderhoff, 281 S.W. 
101, 220 Mo.App. 171—Cummins v. 
King, 266 S.W. 748, 217 Mo.App. 
371. 

Or.—^Elwert v. Hansen, 173 P. 939, 
89 Or. 399. 

S.D.—^Dorman v. Crooks State Bank, 
225 N.W. 661, 55 S.D. 209, 64 A.L. 

R. 614. 

Tex.—Thorndale Mercantile Co. v. 
Continental Gin Co., Civ.App., 217 

S. W. 1059, error refused. 

11 C.J. p 466 note 10. 

But a description of livestock and 
farm equipment in general terms, 
although aided by a recital that the 
property is located on a certain de¬ 
scribed farm, has been held insuffi- 
cient.—Schell v. P. E. Ransom Coal 
& Grain Co., Mo.App., 79 S.W.2d 543. 

89. U.S.—In re Joe H. Moore Motor 
Co., D.C.Tex., 49 F.2d 292. 

Ala.—^Hammond v. Cabaniss, 104 So. 
320, 213 Ala. 221. 

lowa.—Church v. Brown, 193 N.W. 

414, 416, 195 lowa 1112. 

Mo.—^White v. Meiderhoff, 281 S.W. 

101, 220 Mo.App. 171. 

Va.—^Elgin v. Dehart, 132 S.E. 323, 
144 Va. 311. 

‘*A mortgage upon a herd of white 
faced steers or short horns or' a team 
of bay horses or other such general 
terms, without more, would be clear- 
ly void; but the reason for so hold- 
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ing disappears if the mortgage is 
upon a herd of white-faced steers, 
now in my possession in my feed 
yard, on my horne farm, or upon the 
span of bay horses now in my barn 
or now owned and used by me in 
said county.”—Church v. Brown, su¬ 
pra. 

Possession in mortgagor sufdciently 
shown 

Clauses in a chattel mortgage in 
the form of a deed of trust provid- 
ing that the trustee might take pos¬ 
session on default or on belief tha+ 
the security was in danger, suffi* 
ciently show that the mortgagor was 
in possession until condition broken. 
—Hammond v. Cabaniss, 104 So. 320, 
213 Ala. 221. 

90. lowa.—Commercial Sav. Bank v. 
Brooklyn Lumber & Grain Co., 160 
N.W. 817, 178 lowa 1206. 

91. lowa.—^Lee County Sav. Bank v. 
Snodgrass Bros., 166 N.W. 680, 182 
lowa 1387. 

11 C.J. p 466 note 11. 

Beason for rule 

By stating the exact location of 
the property, the mortgage makes an 
affirmative representation that the 
mortgagee has no interest under the 
mortgage in property located else-- 
where.—Lee County Sav. Bank v. 
Snodgrass Bros., supra. 

92. Minn.—^Adamson v. Horton, 43 
N.W. 849, 42 Minn. 161. 

11 C.J. p 466 note 12. 

Stock in trade generally see infra § 

68 . 

93. Mo.—^McNichols v. Fry, 62 Mo. 
App. 13. 



CHATTEL M0BTGAGE8 


14 C.J.S. 


§ 65 

OP brands, particularly In connection with their location, Qf possession has been held to be sufficient.»» 

ownership, or possession, which will enable the animais i i «i 

to be identified is sufficient although they may be sub- Many cases, however, hold that ammals are SUffi- 

sequentiy changed In appearance. ciently described by merely stating their character- 

Although the courts recognize certain general istics with respect to age, color, height, sex, and 
principies determining the sufhciency of the descrip- weight,97 or by indicating their marks and brands, 

tion of animais in a chattel mortgage, they are not while other cases have held such description to be 

uniform in the application of such principies when insufficient, as against third persons, in the absence 

the rights of third persons become involved.^^ in of a statement as to location, ownership, or posses- 

general a description is sufficient which suggests in- sion,^9 or some other additional means of identifica- 

quiries which, if pursued, would enable third per- tion.i A description merely designating animais by 

sons to identify the mortgaged property.95 Thus a species or class and the number mortgaged is in- 

description by the animais’ characteristics together sufficient but such a description has been held suf- 

with a statement as to their location, ownership, ficient when reference is made to the location of 


94. Ga.—Reynolds v. Jones, 66 S.E. 
395, 7 Ga.App. 123. 

Ind.—^Kaase v. Johnston, 82 S.W. 680, 
5 Ind.App. 76. 

After-acduired property see supra § 
60. 

Location, ownership, and possession 
see supra^ § 64. 

Mortgage of ali grantor’s property 
see supra § 57. 

Part of a larger number see supra 
§ 61. 

95. Ala.—Dutton v. Gibson, 131 So. 
567, 222 Ala. 191—^Hammond v. 
Cabaniss, 104 So. 320, 213 Ala. 221 
—J. A. Lindsey & Co. v. Steenson, 
79 So. 11. 201 Ala. 589. 

Kan.—^Ehrke v. Tucker, 160 P. 985, 
99 Kan. 62. 

Mo.—^Bruce v. Kays, 1 S.W.2d 214, 
222 Mo.App. 77. 

Okl.—Drum Standish Commission 
Co. V. First Nat. Bank & Trust 
Co. of Oklahoma City, 31 P.2d 843, 
168 Okl. 400—Mitchell v. Guaranty 
State Bank of Okmulgee, 172 P. 
47, 68 Okl. 110—Hourigan v. Home 
State Bank, 162 P. 699, 62 Okl. 
199. 

Vt.—Wells V. Blodgett, 104 A- 146, 
92 Vt. 330. 

11 C.J. p 467 note 16. 

Descriptions held sufficient 

(1) Description of mules by ref¬ 
erence to location, ownership, posses¬ 
sion, value, and seller’s name.—Cass 
County Bank v. Hulen, Mo.App., 195 
S.W. 74. 

(2) Description of mules by 
height, age, and name, followed by 
a statement that they are “known 
as the Talley mules."—^Pullen v. 
Berkley, Tex.Civ.App., 27 S.W.2d 924, 
026. 

(3) Other descriptions, 

lowa.—Producers Livestock Market- 
ing Ass’n v. John Morrell & Co., 
263 N.W. 242, 220 lowa 948—Bow- 
man-Boyer Co. v. Burgett, 192 N. 
W. 795, 195 lowa 674. 

Mo.—Central Missouri Trust Co. v. 
Wulfert, 199 S.W. 724, 198 Mo. 
App. 85. 

S.D.—Hosmer State Bank v. First 
State Bank of Onaka, 204 N.W. 
166, 48 S.D. 320. 


Wash.—Schneller v. Vincent, 229 P. 
737, 131 Wash. 238, affirmed 237 P. 
1119, 135 Wash. 698. 

Descriptions held insufficient 

(1) “13 head horses and mules and 
all that I now own. 2 horse colts 
Corning two years old. All the above 
property can be identified by G. [one 
of the mortgagees]. . . . All 
. . . [located and] to be kept in 
S. county.“—State v. Norman, Mo., 
232 S.W. 452. 

(2) Listing cows with ages, colors, 
and values.—Hart v. Farmers’ Bank 
of Bates County, Mo.App., 28 S.W.2d 
121, 124. 

98. lowa.—^Wertheimer & Degen v. 
Parsons, 229 N.W. 829, 209 lowa 
1241 —• Wertheimer & Degen v. 
Shultice, 211 N.W. 568, 202 lowa 
1140. 

La.—Commercial Bank of Arcadia v. 

Simmonds, 2 La.App. 658. 

Tex.—^Hamilton Nat. Bank v. Harris, 
Civ.App.. 260 S.W, 318—Oak Cliff 
State Bank & Trust Co. v. Travis, 
Civ,App., 219 S.W. 286. 

Vt.—Niles V. Fuller, 144 A. 375, 101 
Vt. 471. 

But a mortgage describing animais 
by sex, color, and approximate age 
and weight, and stating that such 
animais are then in the mortgagor's 
possession at a named town has been 
held insufficient as to the descrip¬ 
tion of the animais.—^Milner Banking 
Co. V. Adair, 90 S.E. 170, 18 Ga.App. 
575. 

Location, ownership, and possession 
generally see supra § 64. 

Sufficient descriptiozLS 

(1) By sex, color, and location.— 
Niles V. Fuller, 144 A. 375, 101 Vt. 
471. 

(2) By color, height, and situs.— 
Oak Cliff State Bank & Trust Co. v. 
Travis, Tex.Civ.App., 219 S.W. 286. 

97. Mo.—Bruce v. Kays, 1 S.W.2d 
214, 222 Mo.App. 77. 

Okl.—Mitchell v.- Guaranty State 
Bank of Okmulgee, 172 P. 47, 68 
Okl. 110. 

Vt.—Niles V. Fuller. 144 A. 375, 101 
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Vt. 471—Wells V. Blodgett, 104 A. 
146, 92 Vt. 330. 

11 C.J. p 467 note 17. 

Mule as '^mare” 

A mortgage of “one yellow mare 
six years old, about 15 hands high," 
followed by an agreement that the 
seller and mortgagee did not war- 
rant the soundness of “said mule," 
sufficiently showed a lien upon a 
mule of that description.—Rountree 
V. J. N. Chrisman & Co., 93 S.E. 
511, 20 Ga.App. 815. 

98. Ga. — Thomason v. Decatur 
County Bank, 111 S.E. 578, 28 Ga. 
App. 422. 

11 C.J. p 467 note 18. 

99. XJ.S.—^In re Petersen, D.C.Nev., 
252 P. 849. 

lowa.—First Nat. Bank v. Maxwell, 
200 N.W. 401, 198 lowa 813. 

Ky.—Hart County Deposit Bank v. 
Hatfield, 33 S.W.2d 660, 236 Ky. 
725. 

Tex.—^Haslet State Bank v. Carper, 
Civ.App., 273 S.W. 289. 

11 C.J. p 467 note 19. 

General description as cured by 
statement of location see supra § 
64. 

1, lowa.—Wertheimer & Degen v. 
Shultice, 211 N.W. 568, 202 lowa 
1140. 

Ky.—Hart County Bank v. Hatfield, 
33 S.W.2d 660, 236 Ky. 725. 

Tex.—^Burlington State Bank v Mar- 
lin Nat. Bank, Civ.App., 207 S.W. 
954, 957. 

“A mortgage of an animal which 
is described only by its age, height 
and color, the same being common to 
animais of that species, is void.”— 
Burlington State Bank v. Marlin Nat. 
Bank, supra. 

Seller’s name and address as curiug 
iusnfficieucy 

A description by color, although 
alone insufficient, is rendered suffi¬ 
cient by a further description of the 
animais as being bought of the mort¬ 
gagee whose residence is stated in 
the mortgage. — Burlington State 
Bank v. Marlin Nat. Bank, supra. 

2, U.S.—^In re Petersen, D.C.Nev., 
252 F. 849. 
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the animals,* although it has also been held other- 
wise.^ A reference to a herd book in which ani- 
mals are registered has been held sufficient in con- 
nection with a statement of location.5 

As between the parties to the mortgage® and as 
against third persons with notice,*^ various descrip- 
tions considered in the notes have been held suffi¬ 
cient 

Change in appearance, If the description of the 
mortgaged animal was originally sufficient, the 
mortgagee does not lose his right to entorce his lien 
because of a change in its appearance.^ 

Error in description, Where the description is 
otherwise sufficient, errors^ such as in stating the 


age,i® color,weight,!^ or brand,i^ or the number 
included under a certain brand,!^ will not vitiate 
the mortgage unless such errors are confusing and 
misleading.15 

§ 66. - BookAccounts 

Book accounts shouid be Idehtified ordlnarily by the 
names of the debtors and amounts or by the transactione 
from which they will arise. 

Book accounts sought to be mortgaged shouid be 
sufficiently described so that they may be identi- 
fied.i^ Thus, as to existing book accounts, the 
names of the debtors and the several amounts which 
they owe shouid be stated;!^ and, as to future ac¬ 
counts, the transactions whereby such accounts are 
to arise shouid be specified.i^ 


Ga.—Reynolds v. Tifton Guano Co., 
92 S.E. 389, 20 Ga.App. 49. 

5. C.—^Bank of Williston v. Gamble, 
145 S.E. 626, 627, 148 S.C. 49. 

l 2 LSu£S.cieiit description 

'‘(35) mules and (2) horses.**— 
Bank of Williston v. Gamble, supra. 

3. Ala.—^Payne v. Boutwell, 164 So. 
753, 26 Ala.App. 573, certiorari de- 
nied 164 So. 755. 231 Ala. 311. 

Mo.—Cook V. Wheeler, App,, 218 S.W. 
929. 

Pescription beld sufficient 
“16 head of dairy milch cows of 
various kinds, colors and descriptions 
now located on my dairy in West 
Elba.”—^Payne v. Boutwell, 164 So. 
753, 754, 26 AlaApp. 573, certiorari 
denied 164 So. 755, 231 Ala. 311. 
Indefinite number 
A description covering “about for- 
ty stock hogs” located on a certain 
farm is insufficient.—Panama Sav. 
Bank v. De Cou, 228 N.W. 35, 36, 209 
lowa 450. 

4. Ga.—Sheffield v. Dean, 135 S.E. 
109, 36 Ga.App. 56. 

“30 bead of borses now located at 
the residence of . . . [the mort- 

gagor],” in a named district of a 
certain county is too vague and in¬ 
definite.—Sheffield v. Dean, supra 

6. lowa—^Boone City Bank v. Rat- 
key, 44 N.W. 362, 79 lowa 215. 

TTnpublished herd book 
A description which refers to a 
herd book which was not published 
for a year or so after the execution 
of the mortgage is insufficient.—Tay- 
lor V. Gilbert. 61 N.W. 203, 92 lowa 
587. 

6. By enumeration, location, and 
seller’s name 

(1) “Eighty-four . . . cattle lo¬ 
cated on” specifically described prem- 
ises, followed by the names of the 
persons from whom the animals were 
bought and the number purchased 
from each.—Theodore Hamm Brew- 
ing Co. V. Flagstad. 166 N.W. 289, 
290, 182 lowa 826. 


(2) So holding under the laws of 
South Dakota. — Theodore Hamm 
Brewing Co. v. Flagstad, supra. 

“One suckling coit; . • . sin brood 
sows; four pigs” 

Vt—Symes v. Fletcher. 115 A 502, 
503, 95 Vt. 431. 

“150 yearling ewe lambs” 

Or.—Carnes v* Manning, 248 P. 137, 
140, 118 Or. 665. 

7. By species, location, and posses- 
sion 

“140 head of horses and mares, ali 
ages and colors,” in mortgagor*s pos- 
session on described farm.—Kusser 
V. Sioux City Horse & Mule Co., 200 
N.W, 404, 199 lowa 200. 

8. Ala.—Stickney v. Dunaway, 53 
So, 770, 169 Ala. 464. 

Changes by growth or otherwise 
N.C.—Turpin v. Cunningham, 37 S.E. 
453, 127 N.C. 508, 80 Am.S.R. 808, 
51 L.R,A. 800. 

9. lowa.—^Packers' Nat. Bank v. 
Chicago, etc., R. Co., 87 N.W. 653, 
114 lowa 621. 

Mo.—Sedalia Nat. Bank v. Cassidy 
Bros. Live Stock Commn. Co., 84 

S.W. 142, 109 Mo.App. 249. 

Curing defective description general- 
ly see infra § 70. 

Errors in location see supra § 64. 
Misdescription or false description 
generally see infra § 69. 

10. Okl.—Drum Standish Commis- 
sion Co. V. First Nat. Bank & Trust 
Co. of Oklahoma City, 31 P. 843, 
168 Okl. 400. 

11 C.J. p 467 note 24. 

11. Minn.—^Adamson v. Fagan, 47 N. 
W. 56, 44 Minn. 489. ' 

N.C.—^Harris v. Woodard, 1 S.E. 544, 
96 N.C. 232. 

12. Okl.—^Drum Standish Commis- 
sion Co. V. First Nat. Bank & 
Trust Co. of Oklahoma City, 31 P. 
2d 843, 168 Okl. 400. 

13. Okl.—Hourigan v. Home State 
Bank, 162 P. 699, 62 Okl. 199. 

11 C.J. p 467 note 26. 
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Description suggest^ng in(iuiries as 
to different brand 
A description of cattle in a mort¬ 
gage by classification, age, color, and 
a certain brand, followed by state- 
ments that the described cattle com- 
prise ali cattle owned by the mort- 
gagor and that the mortgage covers 
ali the mortgagor’s cattle “in the 
above brand or description or in any 
brand of the above classification,” 
casts upon a third person the duty 
of inquiring as to whether cattle of 
a brand different from that stated 
in the mortgage are covered there- 
by.—Hourigan v. Home State Bank, 
162 P. 699, 700, 62 Okl. 199. 

14. Tex.—Ft. Worth Nat. Bank v. 
Red River Nat. Bank, 19 S.W. 517, 
84 Tex. 369. 

15. Kan.—^Ehrke v. Tucker, 160 P. 
985, 99 Kan. 52. 

11 C.J. p 467 note 28. 

Misdescriptions held fatal 

(1) A description of “native Kan- 
sas steers” by age, brand, and loca¬ 
tion is insufficient to give notice that 
it embraced cattle not bearing the 
designated brand and found in a lo¬ 
cation other than that specified in 
the mortgage.—^Ehrke v. Tucker, 160 
P. 985, 986, 99 Kan. 52. 

(2) Errors in location generally 
see supra § 64. 

(3) Other misdescriptions see 11 C. 
J. p 467 note 28 [a]. 

16. XJ.S.—In re Brinson, D.C.Fla., 8 
F.2d 667. 

17. lowa.—Lawrence v. McKenzie, 
55 N.W. 505. 88 lowa 432. 

lusufficieut description 

“AU . . . accounts in my place 
of business” located in a designated 
City. —In re Brinson, D.C.Pla,, 8 P.2d 
667. 

18. lowa.—^Davis v. Pitcher, 65 N. 
W. 1005, 97 lowa 13, 59 Am.S.R. 

I 392. 

11 C.J. p 468 note 30, 
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§ 67. - Crops 

a. In general 

b. Sufficiency of description 

c. Part of crop 

a. In Greneial 

A mortgage coverlng crops growing or to be grown 
must designate with certainty the time and year of 
growth and the land on which the crop is to be pro- 
duced. It is not essentiai to specify in terms the nature 
and kind of crop conveyed. 

When a growing crop, or one to be planted, is 
conveyed by a chattel mortgage, the description 
must designate with certainty the time or year of 
growth,19 and the land on which the crop is to be 
produced;20 but it is not necessary for the mort¬ 
gage to specify or state in terms the nature and kind 
of crop intended to be conveyed to the mortgagee,^! 
and a mortgage on crops to be grown on land, which 
is to be subsequently selected, is sufficient in equity 
to create a lien on such crops .22 


b. Sufficiency of Description 

(1) In general 

(2) Time of growth 

(3) Place of growth 

(ly In General 

The description is sufficient as against third persons 
If It, together with inquiries suggested thereby, enables 
a prudent, disinterested person to Identify the property. 
As between the parties a description is sufficientiy defi¬ 
nite when so treated by them, and as against third per¬ 
sons with actuai notice of the crop mortgaged the suffi¬ 
ciency of the description is immaterlal. Generally, a de¬ 
scription coverlng a larger quantity than grown is not 
void. 

As against third persons the description of a 
crop is sufficient if it be such that a prudent, dis¬ 
interested person, aided and directed by such in¬ 
quiries as the instrument itself suggests, is able to 
identify the property.23 Thus, a mortgage cover- 
ing all or the entire crop of the mortgagor, taken 
in connection with the mortgagor's residence or the 


19. U.S.—^In re Wilcox, D.C.Me., 21 
F.2d 753, applying Maine law. 

Cal.—McCormick v, FarmersJ Grain 
& Mining Co., 197 R 429, ‘si Cal. 
App. 557. 

lowa.—Sonka v. Yonkers, 180 N.W. 
876, 191 lowa 699. 

Me.—Corinna Seed Potato Farms v. 
Corinna Trust Co., 131 A. 307, 125 
Me. 131. 

Mo.—Barnard State Bank v. Lank- 
ford, 11 S.W.2d 1084, 223 Mo.App. 
519. 

N.D.—Teigen v. Occident Elevator 
Co., 200 N.W. 38, 51 N.D. 563. 

Okl.—Strong City Gin Co. v, Herring 
& Toung, 79 P.2d 582, 182 Okl, 628, 
clting Corpus Juris. 

S.C.—^Robinson v. Saxon Mills, 117 
S.E. 424, 124 S.C. 416. 

S.D.—Dinneen v. Farmers’ Co-op. 
Elevator Co.,' 214 N.W. 811, 812, 
51 S.D. 411, citing Corpus Juris. 
Tex.—Smith v. Coburn, Civ.App., 222 
S.W. 344. 

trtah.—Fisher v. Bank of Spanish 
Pork, 74 P.2d 659, 93 Utah 514. 

11 C.J. p 468 note 31. 

But it has been held that it is 
not absolutely necessary to state the 
year in which crops are to be grown 
since what the parties conterhplated 
at the time Controls.—^Perkins v. 
Alexander, Tex.Civ.App., 209 S.W. 
789. 

Statutory reguiremeut 

Under a statute invalidating a 
mortgage covering crops other than 
those raised during the year in 
which the mortgage is given, “it is 
essentiai that the inhibition of the 
statute be negatived by naming the 
year."—^Robinson v. Saxon Mills, 117 
S.E. 424, 426, 124 S.C. 415. 

20. U.S.—In re Wilcox, D.C.Me., 21 
F.2d 763, applying Maine law. j 


Ala.—Wiles v. Moore, 79 So. 310, 202 
Ala. 12. 

La.—^Fairbanks, Morse & Co. v. Bien- 
venu, 5 La.App. 613. 

Me.—Corinna Seed Potato Farms v. 
Corinna Trust Co., 131 A. 307, 125 
Me. 131. 

N.D.—^Teigen v. Occident Elevator 
Co., 200 N.W. 38, 51 N.D. 663— 
First State Bank of New Leipzig 

V. Kellogg Commission Co., 170 N. 

W. 635, 41 N.D. 269, 

Tex.—Watson v. D. A. Paddleford & 
Son, Tex., 221 S.W. 569, 110 Tex. 
625, answering certified questions, 
Civ.App., 220 S.W. 779, and 223 S. 
W. 1117—Smith v. Coburn, Civ. 
App., 222 S.W. 344. 

11 C.J. p 468 note 32. 

Statute reguiring full description 

(1) A statute providing that valid 
crop mortgages may be created if 
“the lands upon which said crops are 
grown , . . or are to be grown 
. . , are fully described in said 
mortgage,” does not completely pro- 
hibit the making of valid crop mort¬ 
gages in other than the statutory 
form.—Weber v. Belle Mead Develop- 
ment Corporation, 150 So. 594, 595, 
112 Fla. 368. 

(2) Compliance with the statute is 
not essentiai as between the parties 
to the mortgage.—^Tippins v. Belle 
Mead Development Corporation, 150 
So. 719, 112 Fla. 372—Weber v. Belle 
Mead Development Corporation, su¬ 
pra. 

(3) As against third persons with- 
out notice, the mortgage, to be effec¬ 
tive, must describe the land as re- 
quired by ^ the statute.—^Weber v. 
Belle Mead Development Corporation, 
supra. 

21. N.C.—Gallop V. Elizabeth City 
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Milling Co., 100 S.E. 130, 178 N. 
C. 1. 

Wash.—Community State Bank v. 

Martin, 258 P. 498, 144 Wash. 483. 
11 C.J. p 468 note 33. 

Crop iu part particularly described 
A mortgage describing the crop as 
“my entire crop of Irish and sweet 
potatoes, corn, etc.,” grown on de¬ 
scribed lands, sufficientiy describes 
all the crop of every description, it 
being unnecessary “to mention in de- 
tail every article of the crop.”—Gal¬ 
lop V. Elizabeth City Milling Co., 100 
S.E. 130, 178 N.C. 1. 

“The followiag described crops” 

A mortgage covering “the follow- 
ing described crops now growing 
. . . upon” described lands is not 

rendered invalid by the fact that the 
mortgage fails to describe particu¬ 
larly the crops to be grown.—Com¬ 
munity State Bank v. Martin, 258 P. 
498, 499, 144 Wash. 483. 

22. Ala.—Keith v. Ham, 7 So. 234, 
89 Ala. 590, 593. 

11 C.J. p 468 note 34. 

23. Ark.—Blankenship v. Modglin, 6 
S.W.2d 531, 177 Ark. 388—Bonner 
V. Stroud Bros. Gin, 289 S.W, 766, 
172 Ark. 569—^Beckler v. Snerly, 
273 SW. 9, 169 Ark. 317, 

Cal.—^Metzler v. Foster Holding Co., 
54 P.2d 447, 5 Cal.2d 278—McCor¬ 
mick V. Farmers’ Grain & Milling 
Co., 197 P. 429, 51 Cal.App. 557, 
quoting Corpus Juris. 

Idaho.—Livestock Credit Corporation 
V. Corbett, 22 P.2d 874, 53 Idaho 
190. 

Kan.—^Martinek v. Carlson, 264 P. 
735. 125 Kan. 434. 

Minn.—^Helgeson v. Farmers’ Co-op. 
Ass’n. Jackson, 199 N.W. 821, 160 
Minn. 109. 



14 C.J.S. 


CEATTEL M0BTGAGE8 


§ 67 


location of the land on whicli it is to be grown, is 
ordinarily sufficient to siigiijest such inquiries.^^ 

As between the parties it has been held that a 
description is sufficiently definite when so treated 
by them,25 and, as against a third person who has 
actual knowledge that the crop is mortgaged, the 
sufficiency of the description is immateriales 

Larger quantity than grown, Where the descrip¬ 
tion of a crop covers a larger quantity tfian is 
grown on the land, it is generally held that there 


is no uncertainty and hence the mortgage is not 
rendered void thereby,27 although in some jurisdic- 
tions the contrary rule prevails.^S 

(2) Time of Growth . 

The time or year of growth is sufficiently stated If it 
may be Inferred from the terms of the mortgage. A 
mortgage Is not rendered indefinite by covering succes¬ 
sive crops untii the debt is paid. 

It is sufficient that the time or year of growth 
may be inferred from the terms of the mortgage, 
although not stated in express language.^^ A mort- 


j^eb.—Security State Bank v. Schom- 
herg, 230 N.W. 487, 119 Neb. 598. 
K}-,]V[.—Security State Bank v. Clovis 
Mill & Elevator Co., 68 P.2d 918, 
41 N.M. 341. 

Ohio.—Connecticut Mut. Life Ins. Co. 
V. Shelly Seed Corporation of Hol- 
gate, 189 N.E. 654, 46 Ohio App. 
548. 

Okl.—^Ake V, General Grain Co., 72 
P.2d 735—^Harp v. First Nat. Bank, 
37 P.2d 930, 169 Okl. 548—^Neal Gin 
Co. of Marietta v. Tradesmen’s 
Bank of Oklahoma City, 239 P. 615, 
111 Okl. 15A. 

Tenn.—Corder v. G. B. Sprouse & Co., 
100 S.W.2d 1001, 20 Tenn.App. 486. 
Tex.—Oklahoma Wheat Pool Eleva¬ 
tor Corporation v. Sylvester, Civ. 
App., 65 S.W.2d 398—Plains Trac¬ 
tor & Equipment Co. v. Great West 
Mill & Elevator Co., Civ.App., 60 
S.W.2d 856, error refused—Handley 
V. McDonald & Ely Gin Co., Civ. 
App., 9 S.W.2d 372—South Texas 
Implement & Machinery Co. v. 
Anahuac Canal Co., Civ.App., 269 
S.W. 1097, 1100, quoting Corpus 
Juris. 

Wash.—Community State Bank v. 

Martin, 258 P. 498, 144 Wash. 483. 
11 C.J. p 468 note 35. 

As compared to description of other 
property 

(1) A description sufficient as to 
ordinary personal property may be 
^nsufficient as to crops growing or to 
be grown.—Teigen v. Occident Ele¬ 
vator Co., 200 N.W. 38, 51 N.D. 563— 
First State Bank of New Leipzig v. 
Kellogg Commission Co., 170 N.W. 
635, 41 N.D. 269. 

(2) Sufficiency of description of 
property in general see supra § 57. 
Particular descriptions held sufficient 
Ala.—Kelley v. Cassels, 147 So. 597, 

226 Ala. 410. 

Ga.—First Joint Stock Land Bank v. 
Moultrie Banking Co., 176 S.E. 791, 
49 Ga.App. 759—Lane v. American 
Agr. Chemical Co., 161 S.E. 646, 
44 Ga.App. 432—Peterson v. Vida- 
lia Chemical Co., 156 S.E. 468, 42 
Ga.App. 490—^Williamson v. Read 
Phosphate Co., 149 S.E. 175, 40 Ga. 
App. 219—^Winder Nat. Bank v. 
Hendrix, 136 S.E. 801, 36 Ga.App. 
362. 


Minn.—^First Nat. Bank v. Cargill 
Elevator Co., 192 N.W. 111, 155 
Minn. 30. 

Tex.—South Texas Implement & Ma- 
chine Co. v. Anahuac Canal Co., 
Com.App., 280 S.W. 521, affirming 
South Texas Implement & Machin¬ 
ery Co. V. Anahuac Canal Co., Civ. 
App., 269 S.W. 1097—Hilker v. 
Agricultural Bond & Credit Corpo¬ 
ration, 96 S.W.2d 544, Civ.App., er¬ 
ror dismissed—Citizens' Nat. Bank 
of Ennis v. First Guaranty State 
Bank of Palmer, Civ.App., 275 S. 
W. 860. 

24. Minn.—Helgeson v. Farmers’ Co- 
op. Ass'n, Jackson, 199 N.W. 821, 
160 Minn. 109. 

Neb.—Security State Bank v. Schom- 
berg, 230 N.W. 487, 119 Neb. 598. 
N.M.—Security State Bank v. Clovis 
Mill & Elevator Co., 68 P.2d 918, 
41 N.M. 341. 

Okl.—Harp v. First Nat. Bank, 37 
P.2d 930, 169 Okl. 548—Neal Gin 
Co. of Marietta v. Tradesmen’s 
Bank of Oklahoma City, 239 P. 615, 
111 Okl. 154. 

Tenn.—Corder v. G. B. Sprouse & 
Co., 100 S.W.2d 1001, 1004, 20 Tenn. 
App. 486, quoting Corpus Juris. 
Tex.—Oklahoma Wheat Pool Eleva¬ 
tor Corporation v. Sylvester, Civ. 
App., 65 S.W.2d 398—Handley v. 
McDonald & Ely Gin Co., Civ.App., 
9 S.W.2d 372—^Farmers' & Mer- 
chants* Nat. Bank of Kaufman v, 
Howell, Civ.App., 268 S.W. 776. 
Wash.—Community State Bank v. 

Martin, 258 P. 498, 144 Wash. 483. 
11 C.J. p 468 note 35. 

Location and ownership of property 
generally see supra 64. 

25. Tex.—First Nat. Bank v. First 
State Bank of Campbell, Civ.App., 
252 S.W. 1089. 

Sufficiency of description as between 
the parties generally see supra § 
57. 

«AU crops for 1921” 

A mortgage containing no other 
description of the crops than the 
term “all crops for 1921” is not void 
as between the parties because of 
insufflciency of description when “the 
parties treated It as valid and ap- 
plying to . . . speciflc [crops].” 

—First Nat. Bank v, First State 
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Bank of Campbell, Tex.Civ.App., 252 
S.W. 1089. 

26. Tex.—Oklahoma Wheat Pool 
Elevator Corporation v. Sylvester, 
Civ.App., 65 S.W.2d 398. 

Effect of actual knowledge general¬ 
ly see supra § 57. 

27. Ark.—Bonner v. Stroud Bros. 
Gin, 289 S.W. 766, 767, 172 Ark. 
569. 

11 C.J. p 469 note 38. 

Larger number or quantity than 
mortgagor owns generally see su¬ 
pra § 62. 

An uncertain description of a crop 
as “30 acres cotton” to be grown by 
the mortgagor on a particular farm 
is cured by the fact that only fifteen 
acres were thus grown.—^Bonner v. 
Stroud Bros. Gin, supra. 

28. Miss.—Redfleld v. Montgomery, 
14 So. 199, 71 Miss. 113, overruling 
Draper v. Perkins, 57 Miss. 277. 

11 C.J. p 469 note 39. 

29. Cal.—McCormick v. Farmers' 
Grain & Milling Co., 197 P. 429, 51 
Cal.App. 557. 

Idaho.—Livestocx Credit Corporation 
V. Corbett, 22 P.2d 874, 876, 53 
Idaho 190, quoting Corpus Juris. 
Okl.—Strong City Gin Co. v. Herring 
& Young, 79 P.2d 582, 583, 182 Okl. 
628, citing Corpus Juris. 

S.C.—Robinson v. Saxon Mills, 117 
S.E. 424, 124 S.C. 415. 

Wash.—Myers-Shepley Co. v. Mil- 
waukee Grain Elevator Co., 214 P. 
1051, 1053, 124 Wash. 583, quoting 
Corpus Juris. 

11 C.J. p 469 note 40. 

Description of crop as growiag 

(1) A description of a corn crop 
as growing without a specification 
of the year has been held a sufficient 
description of the crop with respect 
to its year of growth.—McCormick 
V. Farmers’ Grain & Milling Co., 197 
P. 429, 51 Cal.App. 557—11 C.J. p 469 
note 40 [a] (4). 

(2) A mortgage on a hay crop exe- 
cuted December, 1917, not stating 
the year in which the crop is to be 
raised, has been held insufficient to 
cover the crop grown and harvested 
in 1918 under the theory that such 
crop was growing at the time of 
execution of the mortgage.—Sonka v. 
Yonkers, 180 N.W. 876, 101 lowa 599. 
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gage is not rendered indefinite by the fact that it 
covers successive crops until the debt is paid.^O 

Where a mortgage expressly States the time of 
growth as two successive seasons, the inclusion of 
crops for the second season prohibited by a statute 
does not invalidate the mortgage as to crops for the 
first season permitted thereby.^i 

(3) Place of Growth 

A descriptiori of the piace of growth of a crop is 
ordinariiy sufficient if the mortgage States that it is 
to be raised on land in a certain county, townshlp, range, 
and section, or refers to the tand as owned by a certain 
person in a named county or township. In generai mere- 
iy designating the county is insufficient. An error In 
iocation does not invalidate the mortgage uniess mis- 


leading and nothing remains to suggest inquiries which 
Win identify the property. 

A description of the place of growth of a crop 
is sufficient if the mortgage States that it is to be 
raised on land in a certain county, township, range, 
and section,22 although in some jurisdictions a 
more particular description is required;^^ or refers 
to the land as belonging to a certain person^^ in a 
named county^S or township or describes it as 
the land of a certain person located a stated dis- 
tance ‘ and direction from a particular town in a 
named county^^ or state.^S As a generai rule, how- 
ever, a mere st^tement of the county in which the 
crop is to be raised is not sufficient to put third per- 
sons on inquiry,^^ although in some jurisdictions 


(3) A description covering “all 
hay grown . . during the life 
of this mortgage," the mortgage ex- 
piring in less than a year after its 
execution, sufRciently described the 
year of growth of the crop.—Live- 
stock Credit Corporation v. Corbett, 
22 P.2d 874, 875, 53 Idaho 190. 

Infereuce alded by statute 

(1) Under a statute providing that 
a mortgage on unsown crops shall 
be void uniess the crops are to be 
sown within one year from the time 
of the execution of the mortgage, a 
mortgage on such a crop not speci- 
fying the year of growth sufRciently 
describes a crop sowed durlng the 
year following the date of the mort¬ 
gage as it cannot be presumed that 
the parties intended a crop subse- 
quent to that year which would ren- 
der the mortgage void under the 
statute.—^Myers-Shepley Co. v. Mil- 
waukee Grain Elevator Co., 214 P, 
1051, 124 Wash. 583. 

(2) A crop mortgage ln which the 
year of growth is not stated is not 
rendered certain by a statute provid¬ 
ing that a chattel mortgage shall at- 
tach only to the crop next maturing 
after the delivery of the mortgage, 
where the statute exempts from its 
provisions mortgages securing par¬ 
ticular debts, as a third person is not 
bound to assume that the mortgage 
is not within the exemptions of the 
statute.—Teigen v. Occident Elevator 
Co., 200 N.W. 38, 51 N.D. 663. 

luference from maturity of indebted- 
ness 

(1) A mortgage covering crops not 
yet sown without specifying the year 
in which the crops were to be grown, 
but stating it was given to secure 
a note which would mature the fol¬ 
lowing fall, is sufficient to indicate 
that the crop covered thereby was 
that to be planted during the current 
year, so that the mortgage was not 
void for indeflniteness or uncertainty. 
—Myers-Shepley Co. v. Milwaukee 
Grain Elevator Co., 214 P. 1051, 124 
Wash. 583. 


(2) Where a crop mortgage fails 
to state the year in which the crop 
is to be raised, it may be concluded 
from the fact that the mortgage se- 
cured an indebtedness due later in 
the same year in which the mortgage 
was given that the crops secured 
thereby was one to be raised during 
that year.—Robinson v. Saxon Mills, 
117 S.B. 424, 124 S.C. 415. 

30. Tex.—^Waters v. B. P. Ellington 
& Co., Civ.App., 289 S.W. 417. 

11 C.J. p 469 note 41. 

31. Minn.—Strandin v. Spreiter, 208 
N.W. 26, 166 Minn. 396. 

Particular statute applied 
A statute declaring that "any pro- 
vision in a mortgage . . . [cov¬ 
ering] any crop . . . grown later 
than during the season beginning 
May 1 next following the date there- 
of shall he void . . . but such 
provision shall not affect the validity 
of any other , . . provision of 
the mortgage," does not render a 
crop mortgage covering crops 
"grown . . . during the year 
1922-23" invalid "as to the crops 
raised during the season of 1922."— 
Strandin v. Spreiter, supra. 

32. Kan.—^Muse v. Lehman, 1 P. 
804, 30 Kan. 514. 

11 C,J. p 469 note 43. 

Locatlon, ownership, or possession 
generally see supra § 64. 

33. N.D,—^Pirst State Bank of New 
Leipzig V. Kellogg Commission Co., 
170 N.W. 635, 41 N.D. 269. 

XdeutiRcatiou from record with rea- 
souable certainty required 
"The description of the land, crops 
upon which are mortgaged, should be 
sufficiently definite, in order to be 
notice to purchasers of such crops 
for value, so that one examining the 
record could, with reasonable cer¬ 
tainty, identify and know where the 
crop really is which is mortgaged." 
—Teigen v. Occident Elevator Co., 
200 N,W. 38, 39, 51 N.D. 563—First 
State Bank of New Leipzig v. Kel¬ 
logg Commission Co., 170 N.W. 635, 
636, 41 N.D. 269, 
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34, Ark.—Blankenship v. Modglin, 6 
S.W.2d 531, 177 Ark. 388. 

Owuer of several farms 
A crop mortgage describing the 
place of growth as the farm of a 
named third person is not rendered 
insufficient in description by the fact 
that such third person owns several 
farms in the county in which the 
mortgage was filed when inquiries 
suggested by the mortgage would 
have identifled the particular farm 
intended to be described. 

Ark.—Blankenship v. Modglin, 6 S. 

W.2d 631, 177 Ark. 388. 

Okl.—^Ake v. General Grain Co., 72 
P.2d 735, 181 Okl. 117. 

35. Tex.—Spiller v. Mann, Civ.App., 
187 S.W. 1014—Durham v. Atwell, 
Civ.App., 27 S.W. 316. 

33. Ark.—Eades v. Simpson, 191 S. 

W. 953, 127 Ark. 162. 

Title held adversely 
A description in a crop mortgage 
describing the crop as "to be grown 
on the farm of Bob Earl," in a 
named township, is sufficient where 
the crop was raised in an inclosure 
known as the "Bob Earl field," al¬ 
though on land in fact belonging to 
another, but which Earl held ad¬ 
versely during the period of the 
mortgagor’s possession which was 
not disturbed until after the crop 
had been gathered and sold.—^Eades 
V. Simpson, supra. 

37. N.M.—Security State Bank v. 
Clovis Mill & Elevator Co., 68 P. 
2d 918, 919, 41 N.M. 341. 

‘KtSj place 10 miles northwest of 
Clovis, ia Curry Couaty,” is suffi¬ 
ciently definite.—Security State Bank 
V. Clovis Mill & Elevator Co., supra. 
38u Ohio.—Connecticut Mut. Life 
Ins. Co, V, Shelly Seed Corporation 
of Holgate, 189 N.E. 654, 46 Ohio 
App. 548. 

39. lowa.—^Muir v. Blake, 11 N.W. 
621, 57 lowa 662. 

S.D.—Commercial State Bank v. In¬ 
terstate EI. Co.. 85 N.W. 219, 14 
S.D. 276, 86 Am.S.R. 760. 

11 C.J. p 469 note 45. 
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such a general description has been Held sufficient 
when it covers all of the crops^® or all of a particu- 
lar crop^^ grown by the mortgagor, while others 
have held it sufficient when the mortgage also con- 
tains a recital that the land is owned ^2 qj. rented^^ 
by the mortgagor. It has also been held sufficient 
if the mortgage recites that the crop is in the pos- 
session of the mortgagor or is not to be removed 
from a county stated.^^ Other descriptions of the 
place of growth which have been held sufficient^^ 
or insufficienti® will be found in the notes hereto. 

It is not essential that the county,section,i® 
townshipji^ or range®® in which the crop is to be 
raised should be stated in the mortgage if it con- 
tains other adequate elements of identificalion. 

Statutory provisions. Under a statute requiring 


§ 67 

that the land on which the crop is to be grown 
shall be “described or mentioned,” it has been held 
that it is not necessary that the land be described 
by metes and bounds, it being sufficient if the own- 
ership of the land is mentioned,®! or the name of 
the land is stated together with its location with 
reference to a particular town.®^ However, under 
such statute a description of the property as ^^all my 
crops/* etc., without mention of the land, is insuffi- 
cient.®® Under another statute requiring the land 
on which the crop is grown to be ‘'fully described,” 
a description merely stating the county in which the 
land is located is insufficient.®^ 

Erroneous statement as to location. An error in 
the statement of the location of the land on which 
the crop is grown does not invalidate the mortgage 
as against third persons®® unless the discrepancy is 


In Texas 

(1) A description covering “any 
three bales of cotton to be planted 
and cultivated by me in the year 
1912 on the place known as the 

- farm, - miles from R., 

or any othef farm in C. county,** is 
insufRcient as it points out no par¬ 
ticular land on which the cotton was 
to be produced.—^Watson v. D. A. 
Paddleford & Son, 221 S.W. 569, 110 
Tex. 525, answering certifled ques- 
tions, Civ.App., 220 S.W. 779, and 223 
S.W. 1117. 

(2) A similar description as that 
stated above, except that it covered 
ali the crops thus raised by the 
mortgragor, has been held to indefi¬ 
nite as not describing any particular 
place in the named county, in the 
absence of proof of the parties* in- 
tention to subject to the mortgage 
crops raised on a particular place.— 
Smith V. Coburn, Tex.Civ.App., 222 
S.W. 344. 

(3) But a mortgage on **all . . . 

crops . . . grown by [the mort¬ 
gagor] . . . on any land culti¬ 

vated by [him] in*’ a named county 
is sufficient in description as to 
crops raised on land in the named 
county in the possession of, and be¬ 
ing cultivated by, the mortgagor at 
the date of the mortgage.—Houston 
Nat. Exch. Bank v. Osceola Irrigat- 
ing Co., Civ.App., 261 S.W. 561. 

(4) And as to crops raised on land 
in the possession of the mortgagor 
at the execution of the mortgage a 
description covering **all crops for 
the year 1920 in K. county** is suf¬ 
ficient.—Farmers’ & Merchants* Nat. 
Bank of Kaufman v. Howell, Civ. 
App., 268 S.W. 776, 778. 

40. Miss.—Staple Cotton Co-op. 

Ass*n V. Thorne, 188 So. 597, 162 

Miss. 649. 

Okl.—^Neal Oin Co. of Marietta v. 


Tradesmen*s Nat. Bank of Okla- 
homa City, 239 P. 615, 111 Okl. 154. 
11 C.J. p 469 note 46. 

Mortgage covering all or entire crop 
of mortgagor as suggesting in- 
quiries, etc., see supra § 67 b (1). 
So held as between the parties 
Ala.—Sims v. United Auto Supply 
Co., 129 So. 53, 221 Ala. 383. 

41. Ala.—Roy v. Greil, 77 So. 64, 16 
Ala.App. 226. * 

Ark.—^Lesser-Goldman Cotton Co. v. 
Hembree, 259 S.W. 5, 163 Ark. 88. 

4^ Idaho.—Livestock Credit Corpo¬ 
ration V. Corbett, 22 P.2d 874, 53 
Idaho 190. 

11 C.J. p 469 note 47. 

43. Miss.—^Wetlin v. Mount, 19 So. 
201, 73 Miss. 526. 

N.C.—^Woodlief v. Harris, 95 N.C. 

211 . 

44. Mo.—May er v. Keith, 55 Mo. 
App. 157. 

11 C.J. p 469 note 49. 

45h Particular description held suf¬ 
ficient 

‘*Mortgagor*s ‘interest in 80 acres 
of cotton** located *on the Calvit farm 
on Red river’ in” a named county.— 
Calvit V. Avery State Bank, Tex.Civ. 
App., 283 S.W. 322, 324. 

46L Particular descriptions held in- 
sufflcient 

(1) ”25 acres of wheat south of 
the north 100 acres of section 23.”— 
Hagen v. Dwyer, 162 N.W. 699, 701, 
36 N.D. 346, 

(2) “Any land I might work or 
have worked during” a certain year. 
Prator v. Washington, Tex.Civ. 
App., 277 S.W. 704. 

(3) Where the mortgagor cultivat¬ 
ed several farms, a mortgage cover¬ 
ing “all crops . . . on said 
farm,” without describing the par¬ 
ticular farm, was void “because of 
uncertainty as distinguished from 
indefiniteness which could be made 
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certain by parol.”—Wiles v. Moore, 
79 So. 310, 311,' 202 Ala. 12. 

47. Ohio.—Connecticut Mut. Life 
Ins. Co. V. Shelly Seed Corporation 
of Holgate, 189 N.E. 654, 46 Ohio 
App. 548. 

Okl.—^Ake V. General Grain Co., 72 
P.2d 735, 181 Okl. 117. 

“One of the elements to be con- 
sidered” where a crop mortgage fails 
to recite the name of the county in 
which the crops are located “is the 
fact that the mortgage was filed 
. . . [in compliance with the law] 
in the county in which . . . the 
property . . . [was] actually lo¬ 

cated’.”—^Ake V. General Grain Co., 
supra. 

48. N.M.—Securi ty State Bank v. 
Clovis Mill & Elevator Co., 68 P. 
2d 918, 41 N.M. 341. 

Ohio.—Connecticut Mut. Life Ins. Co. 
V. Shelly Seed Corporation of Hol¬ 
gate, 189 N.E. 654, 46 Ohio App. 
548. 

49. 'N.M.—Security State Bank v. 
Clovis Mill & Elevator Co., 68 P. 
2d 918, 41 N.M. 341. 

Ohio.—Connecticut Mut. Life Ins. Co. 
V. Shelly Seed Corporation of Hol¬ 
gate, 189 N.E. 654, 46 Ohio App. 
548. 

58. N.M.—Security State Bank v. 
Clovis Mill & Elevator Co., 68 P.2d 
918, 41 N.M. 341. 

51. S.C.—Livingston v. Seaboard 
Airline Co., 84 S.E. 303, 100 S.C. 
18. 

53. S.C.—^People*s Bank of Rock 
Hili V. People’s Bank of Anderson, 
115 S.E. 736, .122 S.C. 476. 

53. S.C.—Kimbrell v. Mills, etc., Co., 
84 S.E. 996, 100 S.C. 443. 

54. Ala.—Smith v. Mixon, 149 So. 
721, 722, 25 AlsuApp. 521, applying 
Florida statute. 

55. Ark.—^Lesser-Goldman Cotton 
Co. V. Hembree, 259 S.W. 5, 163 
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misleadin^jS® and nothing remains to suggest in- 
quiries which will identify the mortgaged proper- 
A mortgage with an error in the description 
as to the location of the property will be upheld 
against third persons with actual knowledge that 
the property is mortgaged.^S 

c. Part of Crop 

A mortgage of an undivlded portion of a crop as 
such may properly so describe it, but where the mort¬ 


gage covers a distinet or segregated part of a crop it 
must ordinarily so describe such part, or furnish data, 
so that it may be identified. An indefinite description 
may be cured by a subsequent separation. 

A mortgage of an undivided portion of a crop as 
such may properly so describe it,^^ but where a 
mortgage is intended to cover a distinet or segre¬ 
gated part of the crop it must, although there is 
authority to the contrary,®® so describe such part 
that it may be identified,®^ or furnish data for sep- 


ArK. 88—Eades v. Simpson, 191 S. 
W. 953, 127 Ark. 162. 

111.—Melody v. Areola State Bank, 
249 Ill.App. 85. 

Okl.—Ake V. General Grain Co., 72 
P.2d 735, 181 Okl. 117—Harp v. 
First Nat. Bank, 37 P.2d 930, 169 
Okl. 548. 

Tenn.—Corder v. G. B. Sprouse & 
Co., 100 S.W.2d 1001, 20 Tenn.App. 
486. 

11 C.J. p 469 note 54. 

Location generally see supra § 64. 
Misdescription or false description 
generally see infra § 69. 

Curing defective description general¬ 
ly see infra § 70. 

Mlsdescriptioai of township 
A description of the location of 
the land as being in a certain town- 
‘ship is not rendered insufRcient by 
the fact that a resurvey shows part 
of the Mnd to be in anofher township 
where the description is otherwise 
sufficient as notice to third persons 
of the land intended to be included 
in the mortgage.—Eades v. Simpson, 
191 S.W. 953, 127 Ark. 162. ■ 

lOisstatement of place or township 
inunaterial 

In a mortgage on the entire crop 
of the mortgagor grown in a named 
county, it is “immaterial whether 
there was a mistake in naming the 
place on which the . . . [crop] 
was grown or the township in which 
the place was situated.”—Lesser- 
Goldman Cotton Co. v. Hembree, 259 
S.W. 5, 6, 163 Ark. 88. 

IKEislocation in section 
A mortgage is not rendered insuf- 
fleient as against a third person by 
the fact that it erroneously describ- 
ed the land as located in a certain 
part of a correctly described section, 
the land being in fact located in an- 
other part of that section, when the 
mortgage suggests inauiries which, 
when pursued, would lead to the las- 
certainment of the property intended 
to be included in the mortgage.— 
Harp V. First Nat. Bank, 37 P.2d 
930, 169 Okl. 648. 

KEisstatement of ownership 

(1) A misstatement of the name 
of the owner of the lands on which 
the crop is to be grown does not ren- 
der the description insufficient when 
the description is otherwise “suffi¬ 
cient to enable anyone to identify 


the crop.”—Corder v. G. B. Sprouse 
& Co., 100 S.W.2d 1001, 1003, 20 Tenn. 
App. 486. 

(2) The fact that “M. Story,” de¬ 
scribed in a crop mortgage as the 
owner of the land on which the crop 
was located, was also known as 
“Dave Story," did not render the de¬ 
scription insufficient when the land 
could be identified from inquiries 
suggested by the mortgage.—Ake v. 
General Grain Co., 72 P.2d 735, 181 
Okl. 117. 

liocation and ownership inaccnrate- 
ly stated 

A description of cotton in a record- 
ed mortgage as all the mortgagor’s 
crop of eighty acres on “The Porter 
Walker farm" was sufficiently defi¬ 
nite to put a buyer on inquiry, who 
knew the crop had been grown there 
and beli.eved it subject to a land- 
lord's lien, although the farm’s lo¬ 
cation was inaccurately stated and 
the farm belonged to Fred Walker, 
Porter Walker’s lessor.—Matthews 
V. Melasky, Tex.Civ.App., 240 S.W. 
641, 642. 

56. Okl.—^Ake v. General Grain Co., 
72 P.2d 735, 181 Okl. 117. 

Wash.—Bair v. Wiese, 215 P. 61, 124 
Wash. 691. 

11 C.J. p 470 note 55. 

Government snbdivision misnamed 
Where by mistake a mortgage de¬ 
scribed the crop as located in a par- 
ticular quarter of a named section, 
while in fact the crop was located in 
another quarter in a different sec¬ 
tion, although the township and 
range was correctly stated, the de¬ 
scription was insufficient as against 
a third person who had no knowledge 
of such mistake.—Bair v. Wiese, 215 
P. 61, 124 Wash, 691. 

Description held not misleading 
A description in a crop mortgage 
was not so misleading as to be in- 
suffleient as against a third person 
because of the use of the words “T. 
K. Treckel and M. Story Farm" in 
stating the location of the crop, 
rather than “T. K. Treckel and M. 
Story farms," which was correct, 
when reasonable inquiries suggested 
by the mortgage would have identi¬ 
fied the property covered by the 
mortgage.—^Ake v. General Grain Co., 
72 P.2d 735, 736, 181 Okl. 117. 

57. Minn.^—^Wadena First Nat. Bank 
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V. Hendrickson, 63 N.W. 725, 61 
Minn. 293. 

58. Tenn.—Corder v. G. B. Sprouse 
& Co., 100 S.W.2d 1001, 20 Tenn. 
App. 486. 

11 C.J. p 470 note 57. 

59. lowa.—Pierre v. Pierre, 232 N. 

W. 633, 210 lowa 1304. 

Minn.—Helgeson v. Farmers’ Co-op, 
Ass’n, Jackson, 199 N.W. 821, 160 
Minn. 109. 

11 C.J. p 470 note 58. 

Sufficient description of undivided 
interest 

A mortgage covering “all interest 
in and to any and all crops" grown 
during a named year on described 
lands sufficiently describes the mort- 
gagor's undivided three-fifths inter¬ 
est in the crop.—Helgeson v. Farm¬ 
ers' Co-op. Ass’n, Jackson, supra. 

ea S.C.—Robinson v. Saxon Mills, 
117 S.E. 424, 426, 124 S.C. 415.* 

“One . . . bale of cotton” out of 
larger number 

(1) A description covering “One 
500-pound bale of ‘good middling cot¬ 
ton’ " to be grown on a described 
place is sufficient, even though the 
mortgagor raised a larger number of 
bales on the described land.—Robin¬ 
son V. Saxon Mills, supra. 

(2) In the above description it was 

held that the grade of the cotton 
was not designated “as a matter of 
description, but as a basis of secur- 
ity," and therefore the description 
covered “as much cotton as would 
have amounted in value to . . . 

[the] grade and quantity” specified. 
—Robinson v. Saxon Mills, supra. 

61. Colo.—International Harvester 
Co. of America v. McFerson, 37 P. 
2d 390, 95 Colo. 482, citing Corpus 
Jxuis. 

Kan.—Martinek v. Carlson, 264 P. 
735, 736, 125 Kan. 434, citing Cor¬ 
pus Juris. 

Mo.—^Klebba v. Missouri Meerschaum 
Co., App., 257 S.W. 174. 

Mont.—^Arro Oil & Reflning Co. v. 
Montana & Dakota Grain Co., 286 
P. 1115, 87 Mont. 259. 

N.C.—^Atkinson v. Graves, 91 N.C. 99. 
11 C.J. p 470 note 69. 

XxL Texas 

(1) “Any three bales of cotton to 
be . . ♦ cultivated by me in the 

year 1912 on the place known as" 
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arating the mortgaged part from the whole,®^ p^r- 
ticularly where the crop is not uniform in quality 
or value.^^ So a mortgage covering crops growing 
on a certain number of acres in a larger tract, with- 
out specifying the particular part intended, is void 
for uncertainty,^^ even as between the parties 
themselves but, when the mortgage covers an 
undivided interest in the whole of the crop, it is not 
necessary that it designate the manner in which 
the interest conveyed should be separated from the 
balance.®® 

Subsequent separation. A description which is 
indefinite may be cured if the part mortgaged is 
subsequently separated so as to be capable of iden- 

tification.67 

Excepting part of crop. As between the parties 


the description of a mortgage has been held suffi¬ 
cient where it covers all of the grantor^s crop ex- 
cept an unsegregated part,®^ or where it reserves 
what the law exempts.®^ 

§ 68. - Stock in Trade 

Stock In trade may be described in a mortgage there- 
of by general terms, a schedule or particular enumera- 
tion being ordinarily unnecessary; but if the description 
misstates or falis to state the property's locatlon or the 
person in possession thereof it Is Insufficient as against 
third persons. 

Ordinarily, stock in trade may be described in a 
mortgage thereof, by general terms,as all the 
property of that nature in a certain store,*^^ or all 
of the mortgagor^s goods in a certain place,'^^ and 
a schedule or particular enumeration of the mort¬ 
gaged chattels is unnecessary in some ju- 


etc., “is not such a description as 
will identify any particular cotton 
that migrht be raised by the mort- 
gagor.”—^Watson v. D. A. Paddleford 
& Son, Civ.App., 220 S.W. 779, 780, 
certified questions answered 221 S.W. 
569, 110 Tex. 625. 

(2) “The first four bales of cotton 
and cotton seed” grown on a particu¬ 
lar farm in a certain year is sufS- 
ciently definite and specific to segre¬ 
gate the part mortgaged from the 
other part of the crop.—^Ross v. 
Schultz, Civ.App., 198 S.W. 672, 673. 

(3) But on the theory that the 
•mortgagee has the right of selec- 
tion, a mortgage covering “twenty 
. . . [bales of cottonj raised” on 
described lands during a certain 
year, is not rendered uncertain and 
void by the fact that about one hun- 
dred bales were thus raised.—Citi- 
zens' Nat. Bank of Ennis v. First 
Guaranty State Bank of Palmer, Tex. 
Civ.App., 275 S.W. 860', 862. 

62. Ark.—^Norman v. S. L. Joseph 
Mercantile Co., 239 S.W. 728, 153 
Ark. 127. 

11 C.J. p 470 note 60. 

63. Kan.—Clark v. Voorhees, 12 P. 
529, 36 Kan. 144—Souders v. Voor¬ 
hees, 12 P. 526, 36 Kan. 138. 

Neb.—Wattles v. Cobb, 83 N.W. 195, 
60 Neb. 403, 83 Am.S.R. 637. 

64. Ark.—^Norman v. S. L. Joseph, 
Mercantile Co., 239 S.W. 728, 153 
Ark. 127. 

Colo.—^International Harvester Co. of 
America v. McFerson, 37 P.2d 390, 
95 Colo. 482. 

Kan.—Martinek v. Carlson, 264 P. 
735, 125 Kan. 434. 

Mo.—^Klebba v. Missouri Meerschaum 
Co., App., 257 S.W. 174. 

Mont.—^Arro Oil & Refining Co. v. 
Montana & Dakota Grain Co., 286 
P. 1115, 87 Mont. 259. 

N.D.—Hagen v. Dwyer, 162 N.W. 

699, 36 N.D. 346. 

11 C.J. p 470 note 62. 


Anthorities reviewed 
Mont.—^Arro Oil & Refining Co. v. 
Montana & Dakota Grain Co., 286 
P. 1115, 87 Mont. 259. 

SafflciezLcy of particular description 
A mortgage covering a crop grown 
in a stated year on “one hundred 
. . . acres lying in the northwest 
part of the northwest quarter” of a 
described ‘section “is so indefinite 
. . . as to render the mortgage 
void” if the whole quarter section 
referred to was cropped; but if only 
“approximately 108 acres” of such 
quarter section was cropped the de¬ 
scription would be reasonably defi¬ 
nite.—^Hagen v. Dwyer, 162 N.W. 699, 
700. 36 N.D. 346. 

65. Mo.—^Klebba v. Missouri Meers¬ 
chaum Co., App., 257 S.W. 174. 
Mont.—^Arro Oil & Refining Co. v. 
Montana & Dakota Grain Co., 286 
P. 1115, 87 Mont. 259. 

$8. Ind.—^Zehner v. Aultipan, 74 Ind. 
24. 

lowa.—Johnson v. Rider, 50 N.W. 36, 
84 lowa 50. 

Kan.—Sims v. Mead, 29 Kan. 124. 
Minn.—Melin v. Reynolds, 19 N.W. 
81, 32 Minn. 52. 

67. Ark,—^Person v. Wright, 35 Ark. 
169, 

Ga.—Stephens v. Tucker, 55 Ga. 543. 

68. Vt.—Chelsea First Nat. Bank v. 
Fitts, 30 A. 697, 67 Vt. 57. 

11 C.J. p 470 note 65. 

Exceptions and reservations from de¬ 
scription generally see supra § 63. 

69. Vt.—Chelsea First Nat. Bank v. 
Fitts, supra. . 

Excepting exempt property generally 
see supra § 63. 

70. XJ.S.—In re Coleman & Brown, 
C.C.A.Ga., 2 P.2d 254, 255, revers- 
ing, D.C., 291 F. 280. 

Additions and substituted stock see 
infra § 126. 


After-acquired property see supra § 
60. 

“A description of a stock of goods 
in general terms serves to identify 
as well as would an attempt at de- 
tailed description.”—^In re Coleman 
& Brovrn, supra. 

Iu Ziouisiaua, under ‘Act No. 19S 
of 1918, which provides for . . . 

the manner of granting chattel mort- 
gages,” a description of a stock of 
goods and fixtures in general terms 
together with a statement of its lo- 
cation is sufficient, especially as be¬ 
tween the parties.—Hooper v. Miller, 
125 So. 77, 78, 12 LaA.pp. 9. 

Sufficient description 

“Our stock of merchandise consist- 
ing of dry goods, shoes, clothing. 
groceries and hardware,” where it 
was shown that thd mortgagor was 
a well-known firm and had only one 
stock of goods, which was located in 
the town where the mortgage was 
exeeuted.—In re Coleman & Brown, 
C.C.A.Ga., 2 F.2d 254, reversing, D.C., 
291 F. 280. 

Oxnission of ^*after-acquired proper¬ 
ty” clause 

The fact that a mortgage on a 
stock of merchandise “does not con- 
tain the usual clause applicable to 
after-acquired property” does not in- 
validate the mortgage as to goods in 
stock when the mortgage was made. 
—Peti tion of McLauchlan, C.C.A. 
Mass., 1 P.2d 6, 7. 

71. Ind.—^McKinney v. Cabell, 57 N. 
E. 598, 24 Ind.A. 676. 

11 C.J. p 4.70 note 68. 

Location, ownership, and possession 
generally see supra § 64. 

72. Tex.—Crow v. Red River Coun- 
ty Bank, 52 Tex. 362. 

11 C.J. p 471 note 69. 

73. Ala.—Cooper v. Berney Nat. 
Bank, 11 So. 760, 99 Ala. 119. 

. 11 C.J. p 471 note 70. 
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risdictions it has been held that as to a shifting 
stock of trade the description should identify the 
mortgaged chattels with such particularity as to per- 
mit their ascertainment without difficulty and un- 
certainty 74 and that a description by general terms 
is insufFicient.75 Where the description of the prop- 
erty is otherwise sufficient, a failure to annex a con- 
templated schedule of the property does not render 
the description insufficient or affect the validity of 

the mortgage.76 

It has been held that a mortgage on property dis- 
played in the market place must be in substantial 
harmony with the rules as to ownership, location 
and possession considered in § 64 supra,77 and, if 
the description misstates or fails to state the place 
where the property is situated or the person in pos¬ 
session thereof, it is insufficient as against third per- 
sons;78 however, the subsequent removal of the 
stock of goods to another building will not invali- 
date the mortgage when it suggests inquiries which, 
if pursued, would enable a third person to identify 
the mortgaged property.79 


§ 69. - Misdescription or False Descrip¬ 

tion 

An error in the description of mortgaged property 
!s not fatal when the remaining description is otherwise 
sufficient to suggest inquiries enabling third persons to 
identify the property. A misstatement of the controiiing 
descriptive eiement, or a wholiy false or misleading de¬ 
scription, is, however, fatal. A misdescription of a por- 
tion of the mortgaged property does not affect the por- 
tion correctiy described. 

An error in the description of the mortgaged 
property is not fatal when the part remaining is 
otherwise sufficient to suggest inquiries which, if 
pursued, would enable third persons to identify the 
property,^® although a misstatement of the controi¬ 
iing eiement in the description is fatal.A mort¬ 
gage has been upheld where the weight82 or num- 
ber83 of mortgaged chattels is understated, or a gen¬ 
eral description given which does not apply to ali 
the units included under the mortgage.A de¬ 
scription which is misleadingSS or wholiy false^^ 
vitiates the mortgage; but a misdescription of a 
portion of the property covered by the mortgage 
does not render the mortgage invalid as to the part 
which is correctiy described. 37 The fact that by 
mistake the description includes in part property 


74. Wash,—^Miller v. Scarbrough, 
185 P. 625. 108 Wash. 646. 

75. Ohlo.—^In re Rice, 18 Ohio N.P., 
N.S., 489, 494. 

SruBQlcieut at time of esecutioa. 

A mortgage on “ali stock in trade” 
and “merchandise” situated in a cer- 
tain building, although good at the 
time of execution, is, in a continuous 
business, later void for uncertainty 
since the stock would be constantly 
changing.—In re Rice, supra. 

76. Mo.—^Holmes v. Strayhorn-Hut- 
ton-Evans Commn. Co., 81 Mo.App. 
97. 

11 C.J. p 471 note 71. 

77. U.S.—^In re Joe H. Moore Motor 
Co., D.C.Tex., 49 P.2d 292. 

78. U.S.—Jaftrey v. Brown, C.C.Ga., 
29 P. 476. 

Kan.—Tootle v. Lyster, 26 Kan. 589. 

79. S.D.—Albien v. Smith, 123 N.W. 
675, 24 S.D. 203. 

11 C.J. p 471 note 73. 

80. Ga.—Jones v. Avant, 152 S.E. 
264, 41 Ga.App. 211. 

lowa.—^Wertheimer & Degen v. Shul- 
tice. 211 N.W. 568, 202 lowa 1140. 
Kan.—Ehrke v. Tucker, 160 P- 985, 
90 Kan. 52. 

Mass.—^B. M. Blunt, Inc., v. Giles, 193 
N.E. 43, 288 Mass. 515. 

Minn.—Munson v. Bensel, 211 N.W. 
838, 169 Minn. 434. 

Mo.—^Pirst Nat. Bank v. Gardner, 5 
S,W.2d 1115, 222 Mo.App. 858. 

Okl.—Harp v. First Nat, Bank, 37 P. 
2d 930, 169 Okl. 548. 


Wis.—Melien Produce Co. v. Fink, 
273 N.W. 538. 

11 C.J. p 471 note 75. 

“The test in such case is that, 
where the property can be readily 
identified after rejecting false or 
inaccurate recitals, efCect 'may be 
given to the mortgage.” — E. M. 
Blunt, -inc., v. Giles, 193 N.E. 43, 44, 
288 Mass. 515. 

Misstatements held not fatal 

(1) Brroneous statement as to the 
dimensions of a rug and the thick- 
ness of a screen.—^E. M. Blunt Inc., 
V. Giles, supra. 

(2) Misstating capacity of mort¬ 
gaged gasoline tank. — Munson v. 
Bensel, 211 N.W. 838, 169 Minn. 434. 

(3) Misstating the origin of mort¬ 
gaged lumber as being cut from logs 
from a specified tract of iand.— 
Melien Produce Co. v. Fink, Wis., 273 
N.W. 538. 

(4) An erroneous designation of 
the number of an engine, otherwise 
sufficiently described as between the 
parties, does not invalidate the mort¬ 
gage as against a trespasser.—Moore 
V. Crittenden, 204 P. 1035, 62 Mont. 
309. 

(.5) Other misstatements see 11 C. 
J. p 471 note 75 [a]. 

81. N.J.—Huber v. Cloud, 130 A. 
562, 563, 102 N.J.Law 181, Quoting 
Corpus Juris. 

11 C.J. p 471 note 76. 

82. Mass.—^Barry v. Bennett, 7 
Mete. 354. 

11 C.J. p 471 note 77. 
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83. U.S.—Pollard v. Saltonstall, C. 

C. Mass., 56 P. 861, reversed on 
other grounds 65 P. 848, 13 C.C.A. 
171. 

11 C.J. p 471 note 78. 

84. Mich.—^Pordyce v, Neal, 40 
Mich. 705. 

11 C.J. p 471 note 79. 

85. lowa.—^Wertheimer & Degen v. 
Shultice, 211 N.W. 568, 202 lowa 
1140—^Pirst Mortgage Loan Co. v. 
Durfee, 188 N.W. 777, 193 lowa 
1142. 

N.M.—Shephard v. Van Doren, 60 P. 

2d 635, 40 N.M. 380. 

S.D.—^Alberts v. Alberts, 221 N.W. 
80, 53 S.D. 463—Security Nat Bank 
V. White Co., 211 N.W. 452, 60 S. 

D. 598. 

Statement held not misleading 
A statement in a mortgage that 
the mortgaged property is free of 
encumbrances is not rendered mis¬ 
leading by the fact that, in subse- 
quently shipping the mortgaged 
property to the mortgagor’s resi- 
dence, the shipping carrier may have 
acquired a lien for carrying charges. 
—^Wertheimer & Degen v. Shultice, 
211 N.W. 568, 202 lowa 1140. 

86. S.D. — Security Nat. Bank v. 
White Co., 211 N.W. 452. 60 S.D. • 
598. 

11 C.J. p 471 note 80. 

87. Wis.—^Molle v. Kewaskum Mut. 
F. Ins. Co., 114 N.W. 798, 134 Wis. 
404. 

11 C.J. p 471 note 81, 
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not intended to be conveyed by the mortgag^e does 
not operate to defeat the mortgage as to the part 
intended to be subjected thereto.^s 

§ 70. - Curing Defective Description 

A defective description may, and ordinarily must, be 
cured by a reformatlon of the Instrument in equity or by 
a delivery of the property to the mortgage except as 
against intervening rights; further, some defects may be 
supplied by the court from a construction of the in¬ 
strument. 

Ordinarily, as appears in the CJ.S. title Refor- 
mation of Instruments § 42, also 53 CJ. p 965 note 
19, a material error in the description may be cor- 
rected in a court of equity, and, in order for a 
mortgagee to recover possession of mortgaged prop¬ 
erty which is erroneously described, he must resort 
to equity to have the instrument reformed;^^ but 
equity will not amend a mortgage entered into un¬ 
der a .misapprehension of the facts so as to make 
an agreement which either of the parties might 
have declined to execute had both been cognizant 
of all the facts.^o Where the mortgagee claims that 


after-acquired property was omitted from the de¬ 
scription of the mortgaged property by mistake, he 
must show by ciear and convincing proof that the 
true intention of the parties was not expressed in 
the mortgage, and that the omission was by mutual 
mistake.®! 

Delivery to mortgagee. A defective description 
is cured by subsequent delivery of the property to 
the mortgagee, as against persons who had no right 
or interest in the property at the time of the deliv- 
ery,®2 provided the delivery is such an actual trans¬ 
fer of possession and control of the property that 
if it were destroyed the loss would be that of the 
mortgagee.®^ 

Subsequent placing bf property in location desig- 
nated. Where property intended to be placed in a 
particular location is described as therein, it would 
seem that the description is good when the property 
is placed in such location,®^ at least as against per¬ 
sons with actual notice,®^ or except as against in¬ 
tervening rights,®^ and it is not necessary that the 
variance be corrected in equity.®7 


88. Crops not owned by mortg‘ag'or 
Neb.—Burns v. Corn Exch. Nat. Bank 

of Omaha, Neb„ 240 P. 683, 33 
Wyo. 474. 

89. Minn.—^Wadena First Nat. Bank 
V. Hendrickson, 63 N.W. 725, 61 
Minn. 293. 

11 C.J. p 471 note 88. 

90. Ala.—Comer v. Lehman, 6 So. 
264, 87 Ala. 362. 

91. N.C.—J. P. White Co. V. Carroll, 
61 S.E. 196, 147 N.C. 330. 

11 C.J. p 472 note 90. 

92. Colo.—Bank of Vernal v. Bank 
of Grand Junction, 232 P. 923, 76 
Colo. 448, citinff Corpus Juris— 
Zinn V. Denver Live Stock Com- 
mission Co., 187 P. 1033, 68 Colo. 
274. 

Conn.—^American Bank & Trust Co. 
V. Feeney Tool Co., 137 A. 756, 758, 
106 Conn. 159, citing Corpus Juris. 
111.—Southern Surety Co. v. People’s 
State Bank of Astoria, 163 N.E. 
659, 332 111. 362, reversing 243 111. 
App. 195—State Bank of Warrens- 
burgr V. Keck, 229 IlLApp. 230. 
lowa.—Silver v. Wickfield Farms, 227 
N.W. 97, 209 lowa 856. 

Kan.—Jacquart v. Jennings, 235 P. 
101, 118 Kan. 224. 

Mo.—State v. Norman, 232 S.W. 452 
—Schell V. P. E. Ransom Coal & 
Grain Co., App., 79 S.W.2d 543. 

Tex.—^Jones v. State Nat Bank of 
Garland, Civ.App., 290 S.W. 925. 

11 C.J. p 472 note 91. 

**A description is sufficient if pos¬ 
session of the property embraced in 
the mortgage has been taken by the 
mortgagee.’'—Southern Surety Co. v. 
People’s State Bank of Astoria, 163 


N.E. 659, 662, 332 111. 362, reversing 
243 I11.APP. 195. 

Defects cured by taking possession 

generally see infra §§ 212, 213. 
Beasou for rule 

The taking of possession is an 
identification and appropriation of 
the specific property to the mort¬ 
gage.—^Bank of Vernal v. Bank of 
Grand Junction, 232 P. 923, 76 Colo. 
448—^11 C.J. p 472 note 91 [a]. 

Bguitable mortgage 

(1) If the failure of an intelligent 
description constitutes a chattel 
mortgage an equitable mortgage, the 
mortgagee must nevertheless take 
possession of the property mort¬ 
gaged to maintain his rights there- 
under as against third persons.— 
Schell V. P. E. Ransom Coal & Grain 
Co., Mo.App., 79 S.W.2d 543. 

(2) Equitable mortgages generally 
see supra § 48. 

Joiut possession by mortgagees 

Where the mortgagor’s entire herd 
of two thousand One hundred fifty 
sheep were mortgaged separately to 
two different mortgagees, one mort¬ 
gage covering one thousand three 
hundred fifty sheep, the other eight 
hundred, the subsequent joint pos¬ 
session by the two mortgagees of 
the entire herd cured the defective 
mortgage descriptione which failed 
to distinguish the sheep covered by 
the respective mortgages, both as 
between the parties to the respective 
mortgages and as against a third 
person whose rights did not attach 
before the delivery of possession.— 
Bank of Vernal v. Bank of Grand 
Junction, 232 P. 923, 76 Colo. 448. 
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Contractores mortgage on equipment 
and payments 

A mortgage executed by a contrac¬ 
tor describing the mortgaged prop¬ 
erty as all the contractor’s equip- 
ment and materials used in connec- 
tion with a particular construction 
contract and all moneys due or to 
become due under such contract, suf- 
ficiently described the property so as 
to make the mortgage a lien thereon 
after the mortgagee had taken pos¬ 
session thereof. — Southern Surety 
Co. V. People’s State Bank of Astoria, 
163 N.E. 659, 332 111. 362, reversing 
.243 IlLApp. 195. 

93. Kan.—Parsons Sav. Bank v. Sar- 
gent, 20 Kan. 576. 

94. Wash.—Otto v. England, 169 P. 
964, 99 Wash. 529. 

11 C.J. p 472 note 93. 

Xiogs subsequeutly placed in de¬ 
scribed boom 

A chattel mortgage describing logs 
as in the mortgagor’s boom, although 
they did not reach the boom for 
twelve days thereafter, is good as 
between the parties, and as against 
third persons not acquiring rights 
before they reached the boom.—Otto 
V. England, 169 P. 964, 99 Wash. 529. 

95. Mo.—^J. H. North.Purniture, etc., 
Co. V. Davis, 76 Mo.App. 612. 

98. Wash.—Otto v. England, 169 P. 

964, 99 Wash. 529. 

11 C.J. p 472 note 95. 

97. Ga.—Wardlaw v. Mayer, 77 Ga. 
620. 

Wash.—Anderson v. City of Seattle, 
169 P. 964, 966, 99 Wash. 556, quot- 
ing Corpus Juris. 
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Knowledge of a prior morfgage on the same prop- 
erty prevents such a one from complaining about 
an inaccurate description of the property.^^ 

Supplying defects. A mortgage will not be de- 
clared void on the ground of uncertainty, unless aft- 
er reading and interpreting it in the light of the 
circumstances under which it was made, and after 
supplying or rejecting words necessary to carry in- 
to effect the reasonable intention of the parties, 
their intention cannot be fairly collected and ef- 
fectuated;^^ but when the description of the prop- 
erty mortgaged is so deficient that the court cannot 
SLipply the defects without danger of making a dif¬ 
ferent contract from that intended by the mortga- 
gor, the mortgage is invalidi However, where 
punctuation marks are omitted, in order to give ef¬ 


fect to the intention of the parties the court may 
supply such marks. Likewise, where it is manifest 
from the context that a word has been omitted it 
may be supplied by the court if it can be ascertained 
with reasonable certainty,^ 

§ 71. - Questions of Law and Fact 

The sufficiency of the description contained in a 
chattel mortgage is a question of law, but, if reasonable 
men couid draw different conclusipns from the evidence, 
the identity of the property is one of fact. 

The sufficiency of the description contained in a 
chattel mortgage is a question of law,^ but, if rea¬ 
sonable men couid draw different conclusions from 
the evidence,^ the identity of the property is one 
of fact.5 So also whether a third person has ac- 
tual knowledge of the property covered by a chat- 


^8. 111.—^Morrison v. Elzy, 190 111. 
App. 374. 

99. Ala.—Holst v. .Harmon, 26 So. 
157, 122 Ala. 453. 

Xhadvertent oinissioiis from writteu 
mort^ag^e 

In view of the fact that a chattel 
mortgage need not be in wrlting to 
be valid as between the parties and 
those having actual notice, an inad- 
vertent omission from a written 
chattel mortgage, such as a descrip¬ 
tion of the property, may be supplied 
by oral testimony as against a third 
person having actual knowledge of 
the property mortgaged.—Clark & 
Boice Lumber Co. v. Commercial 
Nat. Bank of Jefferson, Tex,Civ.App., 
200 S.W. 197, error refused. 

(2) Necessity for writing general- 
ly see supra § 49. 

1. lowa.—^Kern v, Wilson, 35 N.W. 
594, 73 lowa 490—Cray v. Currier, 
17 N.W. 760, 62 lowa 535. 

11 C.J. p 472 note 99. 

2. Ala.—Seay v. McCormick, 68 Ala. 
549. 

11 C.J. p 472 note 2. 

3. TJ.S.—^National Live Stock Credit 
Corporation of St. Louis v. Thomp¬ 
son, C.C.A.N.M., 76 F.2d 696, 698, 
citing Corpus Juris. 

Ga.—Thomason v. Decatur County 
Bank, 111 S.E. 578, 28 Ga.App. 422 
—Askew V. Wilson, 99 S.E. 537, 23 
Ga.App. 771. 

lowa.—^Wertheimer & Degen v. Par- 
sons, 229 N.W. 829, 209 lowa 1241. 
Kan.—First Nat. Bank & Trust Co. 
of Oklahoma City, Okl., v. Morgan- 
roth, 300 P. 1061, 1064, 133 Kan. 
474, citing Corpus Juris, 

Tex.—Chapman v. Head, Civ.App., 
279 S.W. 906. 

11 C.J. P 472 note 3. 

But it has been broadly stated that 
the sufficiency of the description of 
property in a mortgage is a question 
of fact.—Mathis v. Guaranty Nat. 


Bank of Porum, 231 P. 500, 105 Okl. 
69. 

Sufficiency of language used to put 
a reasonable prudent person on in- 
quiry as to property covered is a 
question of law.—Chapman v. Head, 
Tex.Civ.App., 279 S.W. 906. 

4. TJ.S.—^National Live Stock Credit 
Corporation of St. Louis v. Thomp¬ 
son, C.C.A.N.M., 76 F.2d 696. 
Evidence held insufficient to make 

jury question.—^American State Bank 
v. Dayton, 184 N.W. 665, 48 N.D. 353. 

If third person couid identify 
property covered, question is for 
jury.—Sikes v. Riga, 297 S.W. 727, 
221 Mo.App. 152. 

To justify a directed verdict, the 
alleged in.suffici€ncy of the descrip¬ 
tion of mortgaged property must be 
so patent that the court may say, as 
a matter of law, that it is so mani- 
festly indefinite and uncertain that, 
even when aided by inquiries which 
the instrument itself suggests, the 
items intended to be covered cannot 
be fairly identified or ascertained. 
lowa.—First Nat. Bank v. Maxwell, 
200 N.W. 401, 402. 198 lowa 813— 
Church V. Brown, 193 N.W. 414, 
415, 195 lowa 1112. 

Okl.—^Ake V. General Grain Co., 72 
P.2d 735, 737, 181 Okl. 117. 

5. TJ.S.—^National Live Stock Credit 
Corporation of St. Louis v. Thomp¬ 
son, C.C.A.N.M., 76 F.2-d 696. 

Colo.—^Zinn v. Denver Live Stock 
Commission Co., 187 P. 1033, 68 
Colo. 274—Strauss v. Austgen, 184 
P. 299, 67 Colo. 207. 

Ga.—Thomason v. Decatur County 
Bank, 111 S.E. 578, 28 Ga.App. 422 
—^Askew V. Wilson, 99 S.E. 537, 23 
Ga.App. 771. 

lowa.—^Wertheimer & Degen v. Ful- 
ler, 212 N.W. 118—Wertheimer & 
Degen v. Shultice, 211 N.W. 568, 
202 lowa 1140—Church v. Brown, 
193 N.W. 414, 195 lowa 1112. 

Kan.—First Nat. Bank & Trust Co. 
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of Oklahoma City, Okl. v. Mor- 
ganroth, 300 P. 1061, 133 Kan. 474 
—People's Nat. Bank of Kansas 
City V. Edmunds, 237 P. 911, 119 
Kan. 212. 

Md.—United States Pire Ins. Co. v. 
Merrick, 190 • A 335, 340, citing 

Corpus Juris. 

Mo.—Deer v. People’s ' Bank of 
Springfteld, App., 47 S.W.2d 787— 
White V. Meiderhoff, App., 3 S.W. 
2d 1031—Sikes v. Riga, 297 S.W. 
727, 221 Mo.App. 152—White v. 
Meiderhoff, 281 S.W. 101, 220 Mo. 
App. 171. 

Okl.—Phelan v. Stockyards Bank, 
276 P. 175, 134 Okl. 13—Gerlach 
Bank of Woodward v. Herd, 159 P. 
901, 60 Okl. 186. 

S.C.—Smith V. Pettit, 117 S.E. 590, 
124 S.C. 225. 

Utah.—Malia for Use and Benefit of 
Creditors of North Sampete Bank 
V. Seeley, 57 P.2d 357, 89 Utah 262. 
Vt.—Paska v. Saunders, 153 A. 451, 

103 Vt. 204—Wells v. Blodgett, 

104 A. 146, 92 Vt. 330. 

11 C.J. p 472 note 4, p 617 note 96. 

“The question as to the identity 
of the particular articles, as distin- 
guished from chattels which may not 
be covered by the mortgage and yet 
intermingled with chattels which 
are, is a question for the jury.”— 

U. S. Fire Ins. Co. v. Merrick, - Md., 
190 A. 335, 340. 

Questious held for jury 

(1) Whether cattle were increase 
of mortgaged cattle.—Paska v. 
Saunders, 153 A. 451, 103 Vt. 204. 

(2) Whether mortgage covering 
part of crop was void for uncertain¬ 
ty as to attaching creditor.—White 
v. Meiderhoff, 281 S.W. 101, 220 Mo. 
App. 171. 

(3) Whether mortgagor had other 
cattle bearing the brands borne by 
the cattle actually mortgaged.—Zinn 

V. - Denver Live Stock Commission 
Co.. 187 P. 1033, 68 Colo. 274. 
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tel mortgage, so as to cure an insufficient descrip- 
tion, is a question. of fact.® Where extrinsic evi- 
dence adduced to identify the property shows a mis- 
description rather than an insufficient one, the jury 
may determine whether or not it is sufficient, not- 
withstanding the false recitals, to put a third per- 
son on sufficient inquiry to lead to a discovery of 
the property covered by the mortgage.'^ 

§ 72. Description of Debt or Liability Secured 

While there must be a specification of the debt or 
liability secured, a genera! description sufficient to place 
third persons on Inquiry and to preclude a substitution 
of other debts is in general ali that Is required, 

While a chattel mortgage should specify the debt 
secured thereby,^ and it is usual for it to set forth 
the amount thereof,^ literal accuracy in describing 
the debt is not required;^® it is enough that there 
be a general description sufficient to embrace the lia¬ 
bility intended to be secured and to place a third 
person on inquiry directing him to the proper source 


for more minute and particular Information of the 
amount of the encumbrance and further, that 
the character of the debt and the extent of the en- 
cumbrance be shown with such reasonable certainty 
as to preclude the parties from substituting other 
debts than those described, and thereby making the 
mortgage a means of fraud on creditors.^^ A de¬ 
scription may be sufficient as between the parties, al- 
though insufficient as against purchasers or credi- 
tors to affofd constructive notice.^^ 

Time of payment. In general in the absence of 
statute it is not necessary to state the time for per- 
formance of the mortgage obligation,^^ 

A statute invalidating a chattel mortgage, except 
as between the parties, unless it sets out the sum 
secured, the rate of interest to be paid, and the 
place and time of payment, has been construed not 
to require such facts to be expressly stated if they 
may be ascertained from the language of the mort¬ 
gage as a whole.^5 


(4) Whether inquiries suggested 
by the mortgage would lead to a dis¬ 
covery of the property covered there- 
hy,—J. A. Lindsey & Co. v. Steenson, 
79 So. 11, 201 Ala. 589. 

6. Oolo.—Zinn v. Denver Live Stock 
Oommission Co., 187 P. 1033, 68 
Colo. 274. 

Me.—Gould V, Huff, 154 A. 574, 130 
Me. 22«, 

The proper procedare is to admit 
the mortgage and facts bearing on 
defendanfs actual knowledge of 
what the mortgage covers, and leave 
the question of sufficiency of proof 
to the jury,—Gould v. Huff, 154 A. 
574, 130 Me. 226. 

7. Colo.—Central Sav. Bank & Trust 
Co. V. Hali, 213 P. 116, 73 Colo. 
17. 

lowa.—^Wertheimer & Degen v. Shul- 
tice, 211 N.W. 568, 202 lowa 1140. 
Neb.—State Bank of Omaha v. Mur- 
phy, 194 N.W. 442, 110 Neb. 526. 
S.D.—^Nelson v. Robinson, 205 N.W. 

40, 48 S.D. 436. 

11 C.J. p 472 note 5. 

ChstOLge of motors 
Whether a recorded chattel mort¬ 
gage was constructive notice to a 
subsequent mortgagee, where the 
motors of a mortgagsd truck had 
been changed, was a question of fact. 
—R. P. Harris Motor Co. v. Bailey, 
121 So. 33, 219 Ala. 8, 63 A.L.R. 1453. 

8. N.C.—Grier v. Weldon, 172 S.E. 
200, 205 N.C. 575—Britt v. Harrell, 
10 S.E. 902, 105 N.C. 10—Harris w 
Jones, 83 N.C. 317. 

Tex.—Pourmentin v. Scott, Civ.App., 
216 S.W. 901. 

False statements as to consideration 
or debt secured as badge of fraud 
see the C,J.S. title Praudulent Con- 


veyances § 81, also 27 C.J. p 485 
note 47-p 486 note 52. 

Mortgage act applied to security biU 
of sale 

A mortgage statute providing that 
a mortgage must specify the debt to 
be secured applies to a bili of sale 
given as security for the payment of 
a debt.—^Dingfelder v. Georgia Peach 
Growers Bxchange, 192 S.E. 188, 184 
Ga. 569. 

Statute iuapplicable to chattel mort¬ 
gage 

A statute providing that “no mort¬ 
gage shall be received for record 
. . . which does not in full de¬ 
scribe the indebtedness secured” 
thereby, has been construed to apply 
to realty and not to ' chattel mort- 
gages.—J. I. Case Co. v. Sax Motor 
Co.. 256 N.W, 219, 64 N.D. 757. 

0. lowa.—Magiri v. Magiri, 56 N.W. 

510, 89 lowa 342. 

11 C.J. p 473 note 7. 

Staling amount of note secured see 
infra § 73. 

10. lowa,—Farmers* Sav. Bank of 
Williamsburg v. Cash, 20l) N.W. 
603, 199 lowa 597. 

Tenn.—Owen v. George Cole Motor 
Co., 292 S.W. 1, 155 Tenn. 250. 

11 C.J. p 473 note 8. 

11. lowa.—Farmers* Sav. Bank of 
Williamsburg v. Cash, 200 N.W. 
603, 199 lowa 597. 

Tenn.—Owen v. George Cole Motor 
Co., 292 S.W. 1, 2, 155 Tenn. 250. 
11 C.J. p 473 note 9. 

“Where the language used does 
not tend to deceive or mislead as to 
the nature or amount of the debt, 
and where the description is enough 
to direct attention to sources of ac¬ 
curate and complete Information as 
to the debt, a misdescription of the 
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debt may be corrected and an im- 
perfect description completed by 
parol evidence, and the mortgage 
held a good security for the real debt 
intended to be protected.”—Owen v. 
George Cole Motor Co., supra. 

12. Ind.—^New v. Sailors, 16 N.E. 
609, 114 Ind. 407, 5 Am.S.R. 632. 

13. Ky.—Cincinnati Leaf Tobacco 
Warehouse v. Combs, '58 S.W. 420, 
109 Ky. 21, 22 Ky.L. 523. 

•11 C.J. p 474 note 11. 

14. XJ.S. — In re George Seton 
Thompson Co., C.C.A.I11., 297 F. 
934, 936. 

111.—Polo State Bank v. Typer, 249 
111.App. 604. See Snite v. Gehrke, 
189 Ill.App. 382. 

11 C.J. p 474 note 12. 

“The great weight of authority is 
that it is not necessary to state the 
due date.” — In re George Seton 
Thompson Co., supra. 

Not required by statute 
Under the Illinois Chattel Mort¬ 
gage Act it is not required that the 
due date of the indebtedness be dis- 
closed in the mortgage. — In re 
George Seton Thompson Co., supra. 

15. Ariz.—^Albert Steinfeld & Co. v. 
Southern Arizona Bank & Trust 
Co., 236 P. 713, 28 Ariz. 242—Gar- 
ner v. Arizona Egyptian Cotton Co., 
197 P. 231, 22 Ariz. 318. 

Desiguatiou of place of pasnuent 
Ariz.—^Federal Reserve Bank of Bal¬ 
las V. Live Stock & Agricultura! 
* Loan Co. of New Mexico, 250 P. 
770, 31 Ariz. 116. 

language sufficieutly showiug place 
of payment 

,.(1) Where the rcsidence of the 
parties and the 'location of the prop¬ 
erty. mortgaged were stated in the 
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Rules applicable to real estafe mortgages. With 
regard to the sufficiency of the descriptiori of the 
debt, obligatioris, and undertakings intended to be 
secured thereby, a common-law chattel mortgage 
•has been held to be governed by the same rules ap¬ 
plicable to similar questions arising in connection 
with real estate mortgages.^® The same rule has 
been applied to the description in a chattel mort¬ 
gage executed under the provisions of a statute 
allowing valid mortgages to be made of certain 
chattels, although unaccompanied by a change of 
possession, but requiring such mortgages to be exe¬ 
cuted, acknowledged, and recorded in all respects as 
mortgages of lands are required to be.^^ 


§ 73. - Note or Evidence of Debt 

ft Is sufficient that the note secured be described 
with reasonable certainty without giving ali of the par- 
ticulars thereof uniess it is so required by statute. 

All the particulars of a note secured need not be 
stated in the mortgage if enough is given to identi-^ 
fy it with reasonable certainty.^^ Thus, in the ab- 
sence of statutes to the contrary,^^ an omission of 
the date,2t> amount,^! or time of payment^^ is not 
fatal, nor even an omission of the names of the 
payee and maker,23 the reason being that extrinsic 
evidence is admissible to identify the debt secured.24 
Further, where several notes are secured a state- 
ment of their gross amount is sufficient.25 


mortgage to be in a certain county, 
and the mortgage was acknowledged, 
verified, and recorded in such county, 
it was held that the mortgage was 
not invalidated by the statute above 
referred to because of failure to set 
out specifically the place of payment, 
it being apparent from the mortgage 
that the debt secured thereby was 
payable in such county.—Garner v. 
Arizona Egyptian Cotton Co., 197 P. 
231, 22 Ariz. 318. 

(2) Sufficient compliance with the 
statutory requirement above referred 
to is had by a statement in the 
mortgage of the residence of the 
maker and payee of the note secured 
thereby, it being presumed that the 
note was payable at the residence 
of the payor.—Federal Reserve Bank 
of Dallas v. Live Stock & Agricul- 
tural Loan Co. of New Mexico, 250 P. 
770. 31 Ariz. 116. 

(3) But a chattel mortgage secur- 
ing notes, not stating where the sum 
secured was payable. has been held 
invalid under the above statute 
where it did not appear whose notes 
the mortgage was given to secure, 
as the court could not presume that 
the mortgagee was the payee of the 
notes or that the mortgagor was the 
payor.—^Albert Steinfeld & Co. v. 
Southern Arizona Bank & Trust Co., 
236 P. 713, 28 Ariz. 242. 

16- Tenn.—Owen v. George Cole Mo¬ 
tor Co.. 292 S.W. 1. 155 Tenn, 250. 
11 C.J. p 474 note 15. 

17. Conn.—^Rood v. Welch, 28 Conn, 

157. 

18. U.S.—^Wood V. Weimar, Mich., 

104 U.S. 786. 28 L.Ed. 779. 

11 C.J. p 474 note 17. 

Sufficient descriptions 

(1) That mortgage is given *'to 
secure a note that I have this day 
executed to J. P. Owen," the mort¬ 
gagee.—Owen v. George Cole Motor 
Co., 292 S.W. 1, 155 Tenn. 250. 

(2) A recital in a mortgage that 
it secures up to a specified amount 
'*any notes already signed and past 
due and given by the [mortgagor] 
, , , to the [mortgagee].”—State 


Bank of Wheatland v. Bagley Bros., 
11 P.2d 572, 581, 682, 44 Wyo. 244, 
rehearing denied 13 P.2d 564. 44 
Wyo. 456. 

^‘The validity of a mortgage de- 
pends upon the genuine character of 
the debt which the mortgage is to 
secure and not upon the description 
of the debt contained in the mort¬ 
gage other than as required by 
. . . [statute], nor upon the form 
of the instrument given to represent 
the debt.”—State Bank of Wheatland 
v. Bagley Bros., supra. 

19. Xn Califomia 

(1) Under a statute providing that 
“in the event the mortgage is given 
to secure the payment of a note, 
♦ . . [it] is to contain a descrip¬ 
tion of said note.** it has been held 
that a mortgage which does not on 
its face give notice as to the due 
date of the debt secured thereby is 
insufficient as against third persons. 
—Kahriman v. Jones, 263 P. 637, 203 
Cal. 254. 

(2) Under the statute above re¬ 
ferred to it has been held, however, 
that a chattel mortgage Is not void 
because the name of the payee was 
not inserted in a copy of the note 
contained in the mortgage, where the 
mortgagee was in fact the payee of 
the note secured thereby and the 
mortgage provided that it was given 
as security for the payment of a 
named sum according to the terms 
of one certain promissory note of 
even date therewith.—Schaeffer v. 
Casey, C.C.A.Cal., 77 F.2d 808." 

In Colorado 

(1) Since certain sections of the 
Chattel Mortgage Act of Colorado 
referring to the extension of a mort¬ 
gage and the continuation of the lien 
thereof “indicate, and are upon the 
assumption, that the maturity of the 
mortgage debt should be set forth 
in the mortgage,” it appears that in 
that jurisdiction “a mortgage, in de- 
scribing the .mortgage debt, should 
give the date of its maturity.”— 
Metropolitan State Bank v. Wright, 
209 P. 804, 807, 72 Colo. 106. 

(2) A chattel mortgage not stating 
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the due date of the note secured 
thereby is insufficient to put a third 
person on inquiry as to the date 
of maturity and such a person is 
warranted in conciuding that the 
mortgage and note secured thereby 
became due and payable at the time 
of the execution of the mortgage, 
particularly when the mortgage addi- 
tionally stated the amount of the 
debt owed incorrectly.—Metropolitan 
State Bank v. Wright, supra. 

20. Wis.—Weber v. Illing, 27 N.W. 
834, 66 Wis. 79. 

21. Tenn.—Owen v. George Cole Mo¬ 
tor Co., 292 S.W. 1, 155 Tenn. 250. 

Misstatement of amount see infra § 
76. 

22. U.S. — In re George Seton 
Thompson Co., C.C.A.IU., 297 P. 
934. 

111.—^Polo State Bank v. Typer, 249 
Ill.App. 604. See Snite v, Gehrke, 
189 IlLApp. 382. 

Tenn.—^Owen v. George Cole Motor 
Co., 292 S.W. 1, 155 Tenn. 250. 
Time of payment generally see supra 
§ 72. 

Dates of payment stifficiently speci, 
fied 

A chattel mortgage describing the 
note secured thereby as payable in 
specified installments “due every two 
weeks with interest . . . from 
the date of the mortgage,” although 
failing to specify the date of the 
note, has been held sufficiently to 
specify the dates of payment as be- 
ginning on the date of the mortgage. 
—^Zalapi V. Holcomb & Hoke Mfg. 
Co., 'Ul IlLApp. 102, 107. 

23. 111.—^Polo State Bank v, Typer, 
249 IlLApp. 604. 

11 C.J. p 474 note 19. 

24. Tenn.—Owen v. George Cole Mo¬ 
tor Co.. 292 S.W. 1, 2, 155 Tenn. 250. 

11 C.J. p 474 note 20. 

Parol evidence to show connection be- 
tween obligation and collateral se¬ 
curity see the C.J.S. title Evidence 
§ 946, 22 C.J. p 1157 notes 50, 51. 

25. lowa.—Clark v. Hyman, 7 N.W. 
386, 55 lowa 14, 39 Am.R. 160. 

11 C.J. p 474 note 21. 



14 C.J.S. 

§ 74. — Future Indebtedness or Advances 

The generally adopted rule is that the mortgage need 
not state on its face that it secures future indebted- 
nesses or advances or specify the amount or time of ac- 
crual thereof, although the description shouid be suffi¬ 
cient to afford notice to third persons and to direct them 
to the proper source for further information. 

While a contrary rule prevails in some jurisdic- 
tions,^® in the absence of statutory requirements to 
the contrary,27 or fraudulent intent, it is not, ac- 
cording to the weight of authority, necessary that 
a mortgage given to secure future advances shouid 
state such fact on its face.28 However, according 
to some decisions a mortgage reciting as a present 
indebtedness the amount of future advances which 
it is intended to secure is void as to creditors.29 
Again, according to the weight of authority, it is 
not necessary to state the specific amount of such 
advances which it is intended to secure^O or defi- 
nitely to fix the'time within which they are to ac- 
crue,2i although the description shouid at least be 
sufficient to afford notice to third persons, and to 


§ 75 

direct them to the proper source for more minute 
and specific information .22 

A provision that the mortgage shall constitute a 
lien for future advances does not impose an ob- 
ligation on the mortgagee to make them .22 

Indemnity mortgages, The validity of a mort¬ 
gage given to indemnify another against a future 
and contingent liability is not in the absence of 
statute^^ affected by the fact that the mortgage does 
not appear on its face to have been given for a con¬ 
tingent liability.2 5 

§ 75. - Misdescription of Debt 

A misdescription, as distinguished from a false de¬ 
scription, is not necessariiy fatal, and in a proper case 
erroneous portions of the description may be disregarded. 

In the absence of statutes to the contrary,36 the 
weight of authority is that a misdescription in the 
mortgage of the nature of the debt is not neces¬ 
sariiy fatal,27 and a clerical inaccuracy which does 
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26. Colo.—^Metropolitan State Bank 
V. Wright. 209 P. 804, 72 Colo. 106. 
Ga.—^Albany Loan & Pinance Co. v. 

Tift, 160 S.E. 661, 43 Ga.App. 789. 

2 C.J. P 1011 note 69—11 C.J. p 474 
note 23. * 

Bule Umlted 

A security deed or bili of sale giv¬ 
en to secure future advances must 
indicate such fact, *‘unless 'the in- 
strument be in the form of an ab¬ 
solute conveyance, as distinguished 
from a sale as security for a debt.” 
—^Albany Loan & Pinance Co. v. Tift, 
160 S.E. 661, 43 Ga.App. 789. 

2i7. Xn Colorado 

Under a statute requiring a mort¬ 
gage given to secure future advances 
to specify the ultimate amount to be 
advanced and secured, the date prior 
to which such advances shall be 
completed, and the date of maturity 
of the debt secured. and providing 
that no such mortgage shall secure 
any advance made after the date 
specified for the completion of the 
advances, a mortgage giving the 
date, amount, terms, and date of 
maturity of each note secured there- 
by, although not mentioning the fact 
that it was intended, in part, to se¬ 
cure future advances, is not rendered 
invalid as to that part of the debt 
secured which was due at the time 
the mortgage was executed.—Thim- 
mig V. Segel, 3 P.2d 303, 89 Colo. 
385. 

28. Ala,—^Manchuria S. S. Co. v. 
Harry G. G. Donald & Co., 77 So. 
12, 200 Ala. 638. 

11 C.J. p 474 note 24, 

29. N.Y.—Divver v. McLaughlin, 2 
Wend. 596, 20 Am.D. 655. 


30. Colo.—^Metropolitan State Bank 
V. Wright 209 P.‘ 804, 72 Colo. 106. 

Tex.—H. W. Williams & Co. v. Bell, 
Civ.App., 8 S.W.2d 745. 

11 C.J. p 474 note 26. 

As between. the parties 
“Whatever contention, if any, 
might be made . . . by a third 
party” with respect to an insufficient 
description as to the amount of ad¬ 
vances secured by a chattel mort¬ 
gage, no such contention can be of 
any consequence between the parties 
to the mortgage, since “when the 
advances were made by . . . 
[the mortgagee] and accepted by 
. , . . [the mortgagor], the amount 
became to that extent certain, by 
their own act.”—Smith v. Thomas, 
245 P. 399, 401, 42 Idaho 376. 
Advazices exceeding amotuit stated 
It has been held that a mortgage 
to secure advances on an unplanted 
crop would be protected and upheld 
in a court of equity, although the 
advances exceeded the amount named 
in the mortgage, where the evident 
intent was to secure ali that shouid 
be required for raislng the crop.— 
Bell V. RadclifC, 32 Ark. 645. 

31. Tex.—W. Williams & Co, v. 
Bell, Civ.App., 8 S.W.2d 746. 

32. lowa.—Lowden Sav. Bank v. 
Zeller, 194 N.W. 966, 196 lowa 1205. 

11 C.J. p 476 note 27. 

Mortgage securing ''any . • • In- 
debtedness” 

A mortgage given to secure a three 
thousand dollar note and ”any other 
indebtedness that . . . [the mort¬ 

gagor] may owe [the] mortgagees 
or their assigns during the time 
. . . [the] mortgage is in force” 
is sufficient to. put a subsequent 


mortgagee on inquiry as to the ex- 
act amount of indebtedness secured 
thereby.—^Lowden Sav. Bank v. Zel¬ 
ler, 194 N.W. 966. 967, 196 lowa 1205. 

33. U.S.—Boatmen's Bank of St. 
Louis, M:o., v. Pritzlen, Kan., 221 
P, 145, 137 CCA. 46. 

34. lax New Kampshire, under a 
statute requiring a mortgage given 
to indemnify the mortgagee against 
any liability assumed, to state such 
liability speciflcally in the condition 
of the mortgage, a failure of a mort¬ 
gage given, to indemnify the mort¬ 
gagees as sureties on a note to men- 
tion in the condition the fact that 
the mortgagees were sureties is not 
cured by a statement in the begin- 
ning of the mortgage that it is giv¬ 
en in consideration of liability in- 
curred for the mortgagor by the 
mortgagees.—Phillips v. Johnson, 10 
A. 819, 64 N.H. 393. 

35. Vt.—Sherman v. Estey Organ 
. Co., 32 A. 483. 67 Vt 550. 

11 C,J. p 449 note 24. 

Sufficient ideutifications of notes cre- 
ating contingent liability 
A chattel mortgage stating that It 
was given to secure the mortgagee 
against loss “because of her signa¬ 
ture on ‘notes,’ bankable,” given to 
a named motor company in full pay- 
ment for a described automobile, has 
been held to sufficiently identify the 
notes signed by the mortgagee as 
surety.—Clark v. Ford, 201 S.W. 344, 
346, 179 Ky. 797. 

36. N.H.—Phillips V. Johnson, 10 A. 
819, 64 N.H. 393. 

11 C.J. p 475 note 31. 

37- U.S.—Schaeffer v, Casey, C.C.A. 
Cal.. 77 P.2d 808. 

Colo.—Wolf V. Larimer County Bank 
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not in fact mislead may be disregarded;38 but a 
wholly false description of the debts secured pre- 
vents foreclosure of the mortgage as drawn^^ and 
transfers no title to the property by virtue of which 
the mortgagee can assert a claim in an action at 
law.^0 In a proper case, however, the mortgagee 
may have the instrument reformed in a court of 
equity, if no rights are thereby cut off,^i The fact 
that a renewal note has been given is sufficient to 
account for a misdescription of the debt secured by 

a mortgage.'* 2 

Although a mortgage appears on its face to be 
given as security for an absolute indebtedness, it is 


not rendered invalid merely because the debt is in 
fact contingent,* 2 evidence being admissible to show 
the true nature of the obligation.** 

Erroneous portions of the description may be 
omitted and the true portions alone may be regard- 
ed, when that of itself is sufficient to designate the 
debt secured.'*^ 

§ 76. -Misstatement of Amount 

A mortgage is not invalidated in the absence of fraud 
by an understatement or overstatement of the amount 
secured uniess a statute may otherwise provide. 

Except as statutes may otherwise provide,*® the 


& Trust Co., 246 P. 285, 79 Colo. 
376—Metropolitan State Bank v. 
Wriffht, 209 P. 804, 72 Colo. 106. 
lowa.—Farmers' Sav, Bank of Wil- 
liamsburg v. Cash, 200 N.W. 603, 
199 lowa 597—lowa Sav. Bank v. 
Graham, 181 N.W. 771, 192 lowa 96. 
Or.—Schwary v, Schwary, 7 P.2d 
986, 138 Or. 690. 

Tex.—Southwestern Drug Corpora¬ 
tion V. First Nat. Bank, Civ.App., 
45 S.W.2d 424, 426, duoting Corpus 
(Taxis. 

Wash,—^First Nat. Bank v. Oppen- 
heimer, 212 P. 164, 123 Wash. 290. 
Wyo,—State Bank of Wheatland v. 
Bagley Bros., 11 P.2d 572, 44 Wyo. 
244, rehearing denied 13 P.2d 664, 
44 Wyo. 466. 

11 C.J. p 475 note 29. 

*'Unless the misdescription is of 
such serious character as to indi¬ 
cate . . . that the parties . . . 
intended to perpetrate a fraud.”— 
Wolf V. Larimer County Bank & 
Trust Co., 246 P. 285, 2’86, 79 Colo. 
376 — Metropolitan State Bank v. 
Wright, 209 P. 804, 805, 72 Colo. 106, 
Sate of note 

Where mortgage correctly stated 
the amount, but incorrectly stated 
the date of note secured it was not 
invalid.—lowa Sav. Bank v. Graham, 
181 N.W. 771, 192 lowa 96—11 CJ. 
p 475 note 29 [b]. 

Unslgued note 

A mortgage to secure payment of 
existing debts is not invalidated by 
the failure of the mortgagor to ex- 
ecute the note recited.—Farmers* 
Sav. Bank of Williamsburg v. Cash, 
200 N.W. 603, 199 lowa 597—10 C.J. 
p 475 note 29 [c]. 

ITotes xLonexisteiit 
A mortgage securing up to a spec- 
ified amount certain notes dated ”Au- 
gust 5th, 1927 and Dec. 31st, 1927 
and Dec. 31st, 1927 or any notes al- 
ready signed and past due” is not 
rendered invalid by the fact that 
“the two notes thus mentioned as 
dated in December, 1927, were non- 
existent.”—State Bank of Wheatland 
V. Bagley Bros.. 11 P.2d 572, 44 Wyo. 
244, rehearing denied 13 P.2d 664, 
681, 44 Wyo. 456. 


Bate of interest and payee 

Where a mortgage was given to 
secure a note bearing ”10 per cent. 
interest” and executed by the mort¬ 
gagor to its secretary and by him 
indorsed to the mortgagee, an er¬ 
roneous recital in the mortgage that 
it was made to secure a note bearing 
”8 per cent. Interest” and payable 
“to the mortgagee” does not render 
the mortgage invalid.—First Nat. 
Bank v. Oppenheimer, 212 P. 164, 165, 
123 Wash. 290. 

Farty to whom debt owed mlsnamed 

A mortgage in effect describing 
certain notes secured thereby as 
owed, or given, to the mortgagee is 
not ’ rendered invalid because such 
notes were in fact owed and given 
by the mortgagor td a bank after 
being indorsed by the mortgagee as 
surety, the latter having accepted 
the mortgage to secure him against 
loss as such surety.—West Grove 
Sav. Bank v. Dunlavy, 181 N.W. 404, 
190 lowa 1054, 

Mortgagee appeariug as cosigner of 
note 

The fact that the note was not 
signed by the mortgagee, while the 
chattel mortgage securing the note 
contained a copy of the note in 
which by inadvertence the name of 
the mortgagee appeared as a co¬ 
signer, does not render the mort¬ 
gage void or prevent it from suffi- 
ciently complying with the Califor- 
nia statute relating to chattel mort- 
gages.—Schaeffer v. Casey, C.C.A. 
Cal., 77 P.2d 808. 

Cancellation and replacement of de- 
scribed note 

A subsequent cancellation of the 
note described in the mortgage and 
substitution of a new note for the 
same amount containing an earlier 
maturity date does not render the 
mortgage void for uncertainty as to 
the debt secured thereby.—In re 
George Seton Thompson Co., C.C.A. 
111., 297 F. 934. 

38. 111.—^Kaysing v. Hughes, 64 111. 

123. 

11 C.J. p 475 note 30. 
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39. 111.—Whiting Paper Co. v. Bus' 
se, 95 Ill.App. 288. 

Mortgage securing nonexistent note 
A mortgage purporting to secure a 
note which does not exist cannot be 
foreclosed as drawn, although an in¬ 
debtedness actually existed at the 
time it was executed.—^Whiting Pa¬ 
per Co. V. Busse, supra. 

40. Me.—Jewett v. Preston, 27 Me. 
400. 

Substitution of other notes 
Where the notes described were 
not executed, other notes held by the 
mortgagee against the mortgagor 
could not be substituted therefor.— 
Jewett v. Preston, supra. 

41. Conn.—Bramhall v. Flood, 41 
Conn. 68. 

Wis.—Follett V. Heath, 16 Wis. 601. 
Bights of creditors 
The correction of such a mistake 
would not affect the rights of credi¬ 
tors who obtained a lien by attach- 
ment while it continued.—Bramhall 
V. Flood, 41 Conn. 68. 

42. Me.—Barrows v. Turner, 50 Me. 
127. 

Mass.—Clark v. Houghton, 12 Gray 
38. 

43. 111.—Citizens’ State Bank of 
Manteno v. Senesac, 267 111.App. 
288. 

11 C.J. p 475 note 34. 

44. 111.—Goodheart v. Johnson, 88 
111. 58. 

11 C.J. p 475' note 34. 

45. N.T.—^Dodge v. Potter, 18 Barb. 
193. 

Wis.—Lierman v. 0’Hara, 140 N.W. 
1057, 153 Wis. 140, 44 L.R.A.,N.S.. 
1153. 

46. In Connecticut 

(1) The purpose of a statute pro- 
viding that, where a person loans 
money on a note secured by mort¬ 
gage on personal property in which 
the sum of money loaned is stated 
to be greater than the amount ac¬ 
tually loaned, the note and mortgage 
shall be void, “is not primarily the 
protection of the borrower against 
an exaction made possible by his 
necessity, but to insure the veracity 
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fact that a chattel mortgage States a sum greater 
than the actual liability of the mortgagor to the 
mortgagee does not of itself render the mortgage 
void at law,^7 an overstatement of the amount 
always requires an explanation,^^ and, as appears 
in the CJ.S. title Fraudulent Conveyances § 81, also 
27 CJ. p 487 note 61, is a circumstance from which 

V. EXECUTION 

§ 77. In General 

Execution of a chattel mortgage in accordance with 
statutory provlslons is ordinariiy requisite to its validity 
as to third persons, but not as between the parties. 

While a chattel mortgage not executed in the 
manner and form prescribed by statute is good as 
between .the parties in the absence of express stat¬ 
utory provisions, to the contrary,53 it is ordinariiy 
held that statutory provisions as to execution must 
be strictly complied with in order to render a chat¬ 
tel mortgage valid as to third persons,54 even 
though, under some authority, they have notice of 


§ 77 

a jury may infer fraud, in which case the mortgage 
is rendered invalid as against creditors of the mort¬ 
gagor ;49 but it will be presumed that the amount 
of the debt is correctly recited in the mortgage.50 
An under stat ement of the amount due does not 
affect the validity of the mortgage,5^ but the sum 
stated limits the amount secured.52 

AND DELIVEEY 

the existence of the mortgage.55 Accordingly, stat- 
utes providing that chattel mortgages shall be exe¬ 
cuted in like manner as mortgages of real estate 
must be strictly complied with.®5 Under a statute 
providing that a mortgage on a named type of 
goods shall be ‘‘absolutely void and of no effect or 
validity’’ if not executed as required, a mortgage 
not so executed is a nullity, and not merely void- 
able at the option of the injured party.®*^ 

The application of these rules to particular ele- 
ments in the execution of the instrument is consid- 
ered at appropriate points in §§ 78-84 infra. 


and reliability of . . . [the] re- 
cording system."—Mozwish v. Sirus, 
154 A. 166, 167, 113 Conn. 141—11 C. 
J. p 475 note 36. 

(2) Under the statute above re- 
ferred to it has been held that a 
chattel mortgage and note secured 
thereby and described therein as in 
the amount of eighteen hundred dol- 
lars are not rendered invalid by the 
fact that when the note and mort¬ 
gage were delivered to the mortgagee 
the latter had furnished the mort¬ 
gagor with but seventeen hundred 
dollars in cash and Services, where 
the mortgagee had bound himself by 
enforceable agreement to furnish the 
balance, as the entire transaction 
was regarded by the parties as a 
cash transaction.—Mozwish v. Sirus, 
supra. 

(3) In spite of the statute above 
referred to, a note for two hundred 
and seventy-five dollars and a chat¬ 
tel mortgage for that amount to se¬ 
cure payment of a loan for two hun¬ 
dred and fifty dollars have been held 
valid.—Sinclair v. Miller, 68 A. 257, 
80 Conn. 303. 

47. Cal.—Metzler v^ Foster Holding 

Co., 54 P.2d 447, 5 Cal.2d 278. 

Tex.—Southwestern Drug Corpora¬ 
tion V. First Nat. Bank, Civ.App., 

45 S.W.2d 424, error refused. 

11 C.J. p 475 note 36. 

To render a chattel mortgage void 

in law because taken for a greater 
sum than in fact due the mortgagee, 
it must appear that it was so taken 
intentionally and not by mere mis- 
• take in computation or otherwise.— 
Kalk V. Fielding, 7 N.W. 296, 50 Wis. 
339. 


Second mortg^e not securing addi- 
tional debt 

A second chattel mortgage is not 
invalid merely because, by failing 
to disclose the fact that the debt 
it secured was also included in a 
first mortgage on other chattels, it 
appeared to secure an independent 
debt in addition to that secured by 
the first mortgage.—^Van Zele v. 
Cleaveland, 208 111.App. 397. 

48. Mich.—Louden v. Vinton, 66 N. 
W. 222, 108 Mich. 313. 

11 C.J. p 476 note 37. 

49. Cal.—Tully v. Harloe, 35 Cal. 
302, 95 Am.D. 102. 

Kan.—Wallach v. Wylie, 28 Kan. 138. 
N.Y.—Bailey v. Burton, 8 Wend. 339. 

50. lowa.—Price v. Fertig, 122 N.W. 
814, 144 lowa 178. 

51. N.H.—Cushman v. Luther, 53 N. 
H. 562. 

N.Y.—Beers v. Waterbury, 21 N.Y. 
Super. 396. 

52. N.Y.—Beers v. Waterbury, su¬ 
pra. 

53. Cal.—^Lemon v. Wolff, 53 P. 801,: 

121 Cal. 272. ^ 

111.—See Kennedy Furniture Co. v. 

Griffin, 194 Ill.App. 530. 

11 C.J. p 476 note 47. 

“While our statutes require cer- 
tain formalities in the execution and 
filing of mortgages, as affecting the 
rights of others, as between the par¬ 
ties, no formalities are required.”— 
Barth v. Ely, 278 P. 1002, 1008, 85 
Mont. 310. 

Notice of contente by broker 

The failure of a person engaged in 
the business of lending money on 
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personal property to comply with a 
statute requiring personal property 
brokers to give to borrowers notice 
of the contents of notes and chattel 
mortgages given to secure loans does 
not invalidate the chattel mortgage 
and note taken as security.—^Wood v. 
Krepps, 143 P. 691, 168 Cal. 382, L. 
R.A.1915B 851—11 C.J. p 476 note 50. 

54. 111. —Southern Surety Co. v. Peo- 
ple's State Bank of Astoria, 243 111. 
App. 195, reversed on other 
grounds 163 N.E. 659, 332 111. 362. 
See Kennedy Furniture Co. v. Grif¬ 
fin, 194 T11.APP. 530. 

Mont.—Reynolds v. Fitzpatrick, 57 
P. 452, 23 Mont. 52. 

N.J.—Frascella v. Raphael, 158 A. 96, 
10 N.J.Misc. 181 — Tarangioli v. 
Raphael, 158 A. 95, 10 N.J.Misc. 
171. 

11 C.J. p 476 note 48. 

Cure of defects in execution by tak- 
ing possession see infra § 212. 

So as to pnrported conditional sale 
contract which, by reason of its lan- 
guage, is a chattel mortgage.—^Ray- 
mond Bros. Impact Pulverizer Co, v. 
Thomas, 294 P. 219, 159 Wash. 550— 
Schultz V. Wells Butchers* Supply 
Co., 275 P. 737, 151 Wash. 382. 

55. 111.—National Cash Register Co. 
V. Clyde W. Riley Advertising Sys¬ 
tem, 160 N.E. 545, 329 111. 403. 

11 C.J. p 477 note 53 [a]. 

50. Idaho.—^Willows v. Rosenstein, 
48 P. 1067, 5 Idaho 305. 

11 C.J. p 476 note 49. 

57. N.J.—Frascella v. Raphael, 158 
A. 96, 10 N.J.Misc. 181—Tarangioli 
V. Raphael, 158 A. 95, 10 N.J.Misc. 
171. 


14 C.J.S.-44 



§ 77 


CSATTEL M0BTGAGE8 


14 C.J.S. 


Instruments conveying both real and personal 
property, it has been held, must be executed as 
chattel mortgages in order to be valid as to the per- 
so-nal property conveyed.^^' 

Place of execution, A mortgage on property in 
one state cannot be said to show on its face that it 
was executed there, although it is headed with a 
reference to the state and a county^^thereof, where 
the signature of the mortgagor is witnessed by a 
notary of a named county in a named other state.59 

§ 78. Execution in Blank 

Blanks in a mortgage delivered to the mortgageC' 
may be fllled by him in the manner contemplated by the 
parties. 

An instrument may be a chattel mortgage even 
though it contains a blank. A mortgagor who 
signs and delivers a blank chattel mortgage to the 
mortgagee thereby constitutes the mortgagee his 
agent to fili the blanks, in the absence of proof of 
fraud;62 but the mortgagee may exercise this au- 
thority only in the manner contemplated by the par¬ 
ties.® 3 

§ 79. pate 

a. Necessity and legal effect 

b. Presumptions as to date 

a. Necessity and Legal Effect 

Apart from statutory requirement, a chattel mort¬ 
gage may be valid although undated; hence a mis- 


take In dating, or antedating without fraudulent Intent, 
wlll not vold it. 

In the absence of a statute requiring it, a date is 
not necessary to the validity of a chattel mort¬ 
gage hence neither a mere mistake in dating the 
instrument®® nor antedating it without fraudulent 
intent®® will void it. 

b. Presumptions as to Date 

The date of a chattel mortgage is presumably the 
date of execution, the presumption being prima facie. 

While the date of a chattel mortgage is presum¬ 
ably the date of the execution,®*^ this presumption 
is merely prima facie.®® 

Date of execution» An undated mortgage, in the 
absence of proof of the date of its execution, can¬ 
not be assumed to have been executed prior to the 
date when it was proved by the subscribing wit- 
ness.®9 

§ 80 . Signature and Seal 

a. Signature 

b. Seal 

a. Signature 

A mortgage is not invalidated by informalities in the 
signature, as where the mortgagor does not sign in his 
own proper name, or where the signature is by mark, 
or his name is misspelled. Signature by the mortgagor 
only is ordinarily all that is required. 

Under a statute so providing, a mortgage must 


58. IU.—Long V. Cockern, 21 N.B. 
201, 128 111. 29, affirming 29 111,App. 
304. 

11 C.J. p 477 note 61. 

59. Ala,—Covey Cotton Oil Co, v. 
Bank of Ft. Gaines, 74 So. 87, 15^^ 
Ala.App. 529, certiorari denied 75^ 
So. 1003, 200 Ala. 695. 

eo. Mo.—Roe V. Town Mut. F. Ins. 
Co., 78 Mo.App. 452. 

61. Mo.—^David Plaut Securities Co. 
V. Cooper, App., 258 S.W. 455—Roe 
V. Town Mut. F. Ins. Co., 78 Mo. 
App. 452. 

Particnlar hlaaiks whicli may he 

mied 

(1) Dates and amounts of pay- 
ments.—Ward v. Watson, 39 N.W. 
615, 24 Neb. 692. 

(2) Description of property.—Roe 
V. Town Mut. F. Ins. Co., 78 Mo.App. 
452. 

(3) Name of mortgagee.—^David 
Plaut Securities Co. v. Cooper, Mo. 
App., 258 S.W. 455. 

62. N.Y.—^Holzwasser & Co. v. Got- 
man, 169 N.T.S. 505. 

63. Mo.—^David Plaut Securities Co. 
V. Cooper, App., 258 S.W. 455—^Koe 


V. Town Mut. F. Ins. Co., 78 Mo. 
App. 452. 

N.Y.—Holzwasser & Co. v. Got- 
man, 169 N.Y.S. 505. 

11 C.J. p 477 note 55. 

64. Ga.—Todd v. Hurst Supply Co., 
- 86 S.E. 255, 17 Ga.App. 98. 

11 C.J. p 477 note 57. 

Parol evidence may be used to 
supply an absent date.—Burditt v. 
Hunt, 25 Me. 419, 43 Am.D. 289. 

Instrument setting ont note 

“Though the date of . . . [the] 
execution [of the instrument] is not 
stated, yet it sets out verbatim the 
note which it secures, thereby giving 
the date of the obligation and the 
date of the maturity thereof, and 
must evidently have been executed 
either on the same^date with the 
note or at some time between that 
date and the time when the affldavit 
of good faith and the acknowledg- 
ment, both of which are dated, were 
attached to it. In these circum- 
stances the omission,of the date of 
execution does not appear to us ma- 
terial."—Pacific States Savings & 
Loan Co. v. Strobeck, 33 P.2d 1063, 
1066, 139 Cal.App. 427. 
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65. Me.—^Partridge v. Swazey, 46 
- Me. 414. 

11 C.J. p 477 note 58. 

68. Mich.—Johnson v. Stellwagen, 
34 N.W. 252, 67 Mich. 10. 

11 C.J. p 477 note 62. 

67. Ind.—Briggs v. Fleming, 14 N. 

E. 86, 112 Ind. 313. 

11 C.J. p 477 note 59. 

Mortgages executed on same day 

(1) “Where two chattel mortgages 
were executed on the same day, and 
there is no evidence that one was 
executed at an earlier hour than the 
other, they will be presumed to have 
been executed contemporaneously.”— 
Sheldon v. Brown, 75 N.W. 709, 72 
Minn. 496. 

(2) In these circumstances, “the 
fact that one. was filed before the 
other raises no presumption that it 
was executed flrst.“—Sheldon v. 
Brown, supra. 

68i Or.—^Alberson v. Elk Creek Min. 

Co., 65 P. 978, 39 Or. 552. 

11 C.J. p 477 note 60. 

69. N.J.—^Metropolitan Store, etc., 
Fixture Co. v. Albrecht, 56 A. 2^7, 
70 N.J.Law 149. 
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be signed by the mortgagor,’^^ Since, as appears in 
§ 49 supra, a valid mortgage may, apart from stat¬ 
ute, be created by parol, informalities in the signa¬ 
ture of a written mortgage will not invalidate it;7i 
the rule that a person is said to ''sign” a document 
when he writes or marks thereon something in evi- 
dence or token of his intention to be bound by its 
contents, and that any mark is sufficient if it shows 
an intent to be bound by the document, has been ap- 
plied to chattel mortgages^^ The validity of a 
mortgage has been held unaffected by the fact that 
the mortgagor does not sign the instrument with his 
own proper name but the mortgagor’s signature 
must be sufficientlyjdentified,*^^ and must be affixed 
with an intent to be bound by the mortgage.'^^ 

In accordance with these rules, courts have held 
mortgages valid where the signature was in an as- 
sumed name,76 or, in the absence of statutes pro- 
hibiting such signature,^? by mark,78 or by another 
at the mortgagor’s request and in his presence,'^^ or, 
at least as between the parties,^^ where the mort- 
gagor’s name was wrongly or erroneously stated^^ 

or misspelled.^2 

The necessity for attestation of the mortgagor's 
signature is considered infra § ‘81, description of 
parties generally in § SS supra, and the record of 
a mortgage executed in a wrong or fictitious name 
as notice in § 164 infra, 

70. Okl.—Guarantee State Bank v. 

Moore, 163 P. 272, 63 Okl. 133. 

71. Ala.—^Alabama Warehouse Co. v. 

Lewis, 56 Ala, 514, 

11 C.J. p 477 note 64. 

72. Ala.—Barksdale v, Bullington, 

69 So, 891, 194 Ala, 624, 

73. Ala,—Barksdale v. Bullington, 
supra. 

Mich.—^Walrath v. Campbell, 28 
Mich. 111. 

Miss.—Campbell v. Boggett, 23 So. 

371. 

11 C.J. p 477 note 65. 

7^ Ala,—Barksdale v. Bullington, 

' 69 So. 891, 194 Ala. 624'. 

75. Miss.—Campbell v, Doggett, 23 
So. 371. 

76. Mo.—Crawford v. Benoist, 70 S. 

W. 1098, 97 Mo.App. 219. 

“Matters of contract or obligation 

may be entered* into by a person by 
any name he may choose to assume. 

AU the law looks to is the identity 
of the individual and when that is 
ascertained and clearly established 
the act will be binding upon him and 
others.”—Taylor- v. Bowen, 84 Mo. 

App. 613, 620. 

77. Ala.—^Alabama Warehouse Co. v. 

Lewis, 56 Ala. 514. 


Signing schedule or a^ffidavif. Where a statute 
requires that a mortgage be subscribed, signing at 
the bottom of a schedule annexed thereto has been 
held not necessary where it is required that a 
chattel mortgage be accompanied by an affidavit, it 
has been held that a chattel mortgage, when duly 
recorded, is valid, although signed at the end of the 
appended affidavit, and not at the end of the mort¬ 
gage proper.84 

Alteration of mortgage, Where a mortgage, sub¬ 
scribed by the mortgagor in conformity with stat¬ 
ute, is altered by the parties by an interlineation 
changing part of the property covered, the mort¬ 
gage is valid without a resubscription.^® 

Where a mortgagor’s signature by mark is re¬ 
quired to be witnessed, the witness has been re¬ 
quired to sign his name as witness, rather than 
sign by mark.^s 

The failure of a wife to sign a mortgage execut¬ 
ed by her husband before his marriage does not af- 
fect its validity. 8 7 

Signature by a trustee, although material on the 
question of acceptance by him, is not essential to 
the validity of a deed of trust by way of mort- 

gage.88 

A mortgage in the form of an indenture may be 
valid even though executed by the mortgagor 
alone.89 

V. Bullington, 
69 So. 891, 194 Ala. 624. 

Omlssioa. of letter 

Ala.—Barksdale v. Bullington. supra. 

83. U.S.—American Surety Co. of 
New York v. Worcester Cycle Mfg. 

C.C.Conn., 100 P. 40, constru- 
ing Connecticut statute. 

11 C.J. p 477 note 66. 

84. Ariz.—Clifton First Nat. Bank 
V. Clifton Armory Co., 128 P. 810, 
14 Ariz. 360, Ann.Cas.l915A 1061. 

85w Ala.—^Winslow v. Jones, 7 So. 
262, 88 Ala. 496. 

86. Ala.—Barksdale v. Bullington, 
69 So. 891, 194 Ala, 624—Morris v. 
Attalia Bank, 45 So. 219, 153 Ala. 
352—Houston v. State, 21 So. 813, 
114 Ala. 15. 

87. Idaho.—Porbush v. San Diego 
Fruit & Produce Co., 266 P. 659, 
662, 46 Idaho 231. 

Breason for mle 

“Rights created by the mortgage 
at the date of the mortgage could 
not be destroyed by the subsequent 
marriage of one of the parties."'— 
Porbush V. San Diego Pruit and Pro¬ 
duce Co., supra. 

88. Ala.—^Dewoody v. Hubbard, 1 
Stew. & P. 9. 

88. Mass.—^Esson v. Tarbell, 9 Cush. 
407. 


7B. Ala.—Barksdale v. Bullington, | 
69 So, 891, 194 Ala. 624. 

11 C.J. p 478 note 69. 

79. Ala.—Hollimon v. McGregor, 143 
So, 902, 225 Ala. 517. 

80. Ohio.—Baker v. Coffman, 24 
Ohio N.P.,N.S., 259. 

81. Mich.—^Walrath v. Campbell, 28 
Mich. 111. 

Mo.—Taylor v. Bowen, 84 Mo.App. 
613. 

Where a corporate mortgagor er¬ 
roneously signed as “The Trustees 
of the Orthodox Congregational 
Church of Middleville" instead of 
“The First Orthodox Congregational 
Society of Middleville," the court, in 
deciding the validity of the mort¬ 
gage, said: “The great object of a 
corporate name, like that of an in¬ 
dividual, is to identify the Corpora¬ 
tion, and it may be known by several 
names, as well as a natural person; 
and when the variance from the ex- 
act deslgnation given by the statute 
is no greater than it is here, I can 
see no good reason to doubt the pro- 
priety of parol evidence tending to 
identify the Corporation whose or- 
ganization was shown by the certifl- 
cate, with that which executed the 
mortgage.”—^Walrath v. Campbell, 28 
Mich. 111, 121. 


82. Ala,—Barksdale 


Co., 
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b, Seal 

At common law, a chattel mortgage need not be un¬ 
der seal although it may be. 

It is not, at common law, necessary to the valid- 
ity of a chattel mortgage that a seal be affixed to 
it,^^ although the instrument is not vitiated by add- 
ing a seal unnecessarily but where the statute 
requires a seal it is essential.^^ 

§ 81. Attestation 

a. In general 

b. Competency of witnesses 

a. In General 

In the absence of statutes to other effect, attestation 
is not essentiai to the vaiidlty of a chattel mortgage, at 
least between the parties and as to others having actual 


notice; but it is essentiai, under some statutes, to ad- 
mission to record. Striet compliance with statutory re- 
quirements regarding attestation has been required. 

Attestation of a chattel mortgage has been defined 
as the solemn or official declaration of the fact of 
the identity of the mortgagor's signature.^s 

In the absence of statutory provisions to other 
effect, attestation or witnessing is not essentiai to 
the validity of a chattel mortgage, at least as be¬ 
tween the parties to the mortgage, or as to others 
having actual notice or knowledge thereof nor, 
apart from statute, is attestation essentiai to its 
admission to registration;^^ under some stat¬ 

utes, attestation is essentiai to the admission of a 
chattel mortgage to record.^^ Striet compliance 
with statutory requirements regarding attestation 
has been required.^*^ 


90. Md.—S. Tyler Co. v. 0’Per- 
rall, 138 A. 249, 153 Md. 353, citing 
Corpus Juris. 

11 C.J. p 478 note 71. 

91. U.S.—Davis V. Turner. N.C., 120 
F. 605, 56 C.C.A. 669. 

11 C.J. p 478 note 72. 

92. Md.—^Wm. S. Tyler Co. v. 0'Fer- 
rall, 138 A. 249, 153 Md. 353. 

93. Okl.—First Nat. Bank v. Devore, 
234 P. 734, 110 Okl. 283. 

Attestation defined generally see At¬ 
testation. 7 C.J.S. p 692. 

94. Ala.—Kelley v. Cassels, 147 So. 
597, 226 Ala. 410—Sims v. United 
Auto Supply ^Co., 129 So. 53, 221 
Ala. 383—Stewart v. Clemens, 124 
So. 863, 220 Ala. 224, 66 A.L.R. 
1454—^Winslow v. Jones, 7 So. 262, 
88 Ala. 496—^Alabama Warehouse 
Company v. Lewis, 56 Ala. 514. 

Ga.—Smith v. Camp, 10 S.E. 539, 84 
Ga. 117—Carithers v, Whitehead & 
Gholston, 118 S.E. 578, 30 Ga.App. 
614--Putch V. Taylor, 96 S.E. 183, 
22 Ga.App. 441. 

La.—Dainello v. MeCoy, 131 So^. 608, 
14 La.App. 358. 

Minn.—Miller Motor Co. v. Jaax, 257 
N.W. 653, 193 Minn. 85. 

Okl.—Lhevine v. Tulsa Industrial 
Loan & Investment Co., 239 P. 632, 
113 Okl. 104—Lankford v. First 
Nat. Bank, 183 P. 56, 75 Okl. 159— 
Chase v. Cable Co., 170 P. 1172, 67 
Okl. 322. 

Wyo.—Stockmen^s Nat. Bank of Cas- 
per V. Lukis Candy Co., 33 P,2d 
254, 47 Wyo. 127. 

11 C.J. p 478 notes 73, 84. 

Beason for rtUe 

“The title to personal property 
will pass without writing, and a ver- 
bal mortgage of such property will 
be enforced."—Alabama Warehouse 
Company v. Lewis, 56 Ala. 614, 515. 

Dis(iualified wituess 
Wyo.—Huber v. Glenrock State 

Bank, 231 P. 63, 32 Wyo. 357, re- 


hearing denied 234 P. 31, 32 Wyo. 
357. 

jporgery of the signature of an at- 
testing witness is immaterial.— 
Chase v. Cable Co., 170 P. 1172, 67 
Okl. 322. 

The words “signed and validated,” 
as used in a statute providing that 
the mortgagor’s signature "may ei- 
ther be attested by acknowledgment 
. . . or . . . may be signed 

and validated by the signature of 
two persons not interested therein," 
refer to the attestation and not to 
the exeeution of a mortgage, and 
therefore attestation is requisite 
only to the recording of the instru¬ 
ment and not to its validity as be¬ 
tween the parties.—Lankford v. 
First Nat. Bank, 183 P. 56, 75 Okl. 
159. 

95. S.C.—Milford v. Aiken, 39 S.E. 
233, 61 S.C. 110. 

Tex.—Neely-Harris-Cunningham Co. 
V. Lacy, Civ.App., 152 S.W. 441. 

96. U.S.—Johnson-Baillie Shoe Co. 
V. Bardsley, Blmer & Nichols, 
Utah, 237 P. 763, 150 C.C.A. 517, 
applying Utah statutes. 

Ga. — Futch V. Taylor, 96 S.E. 183, 
22 Ga.App. 441. 

Mont.—Walker Motor Exchange v. 
Lindberg, 284 P. 270, 86 Mont. 513, 
applying Oklahoma statute. 

N.D.—J. I. Case Threshing-Mach. Co. 
V. Olson, 86 N.W. 718, 10 N.D. 170 
—^Donovan v. St. Anthony & D. 
Elevator Co., 80 N.W. 772, 8 N.D. 
585, 73 Am.S.R. 779, 46 L.R.A. 721. 
Okl.—Lankford v. First Nat. Bank, 
183 P. 56, 75 Okl. 159—Chase v. 
■ Cable Co., 170 P, 1172, 67 Okl. 332 
Guarantee State Bank v. Moore, 
163 P. 272, 63 Okl. 133—Thompson 

V. Crosby, 82 P. 643, 16 Okl. 316. 
S.D.—Fisher v. Porter, 77 N.W. 112, 

11 S.D. 311—^Walter A. Wood Mow- 
ing, etc., Mach. Co. v. Dee, 57 N. 

W. 238, 4 S.D. 495. 

11 C.J. p 478 note 77, 
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Record of insufficiently attested 

mortgage as notice see infra § 164. 
Crop mortgages 

(1) In a jurisdiction where a 
growing crop is considered to be part 
of the realty, and two attesting 
witnesses, one' an official, are re¬ 
quired for admission of real prop¬ 
erty mortgages to record, a mort¬ 
gage on such a crop is not entitled 
to record unless so attested.—Farm- 
ers' Warehouse Co. v. First Nat. 
Bank, 109 S.E. 900, 152 Ga. 262— 
Whatley v. Virginia-Carolina Chemi¬ 
cal Co., 120 S.E. 436, 31 Ga.App. 226 
—^A. C. Kelly & Sons v. Monroe Cot- 
ton Mills, 118 S.E. 593, 30 Ga.App. 
609—Carithers v. Whitehead & 
Gholston, 118 S.E. 578, 30 Ga.App. 
614. 

(2) This requirement applies to 
mortgages exeeuted prior to the en- 
actment of a statute declaring grow¬ 
ing crops to be personalty, so that 
mortgages upon them could be taken 
as chattel mortgages.—^A. C. Kelly & 
Sons V. Monroe Cotton Mills, supra 
—Carithers v. Whitehead & Ghols¬ 
ton, supra. 

(3) Necessity for record of crop 
mortgage.see infra § 150. 

97. Conn.—Bickart v. Sanditz, 136 

A. 580, 105 Conn. 766. 

11 C.J. p 478 note 78. 

“Wheu a statutd prescribes no pre- 
cise form of words to be used in the 
certificate [of attestation], it is 
sufficient if the words used have the 
same meaning, and are in substance 
the same, as was intended by the 
statute.*'—^De Smet First Nat. Bank 
V. Northwestern EI. Co., 57 N.W. 77, 
4 S.D. 409. 

Conformity to statute as to xealty 
mortgage 

A statutory provision that a mort¬ 
gage of personal property with re- 
tention of possession by the mortga- 
gor shall be "exeeuted, acknowledg- 
ed and recorded as mortgages of 
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Attestation by mark. A mortgage is not invali- 
dated because attested by witnesses making their 
marks unless a statute prohibits the execution of 
chattel mortgages in that mode.^S 

A. mortgdgor^s signature by mark has been re- 
quired, under governing statutes, to be witnessed.^^ 

Attestation by acknowledgment, as provided for 
by statute, is sufficient where the certificate of ac- 
knowledgment, whatever its form, reasonably dis- 
closes the identity of the niortgagor’s signatureA 

''Notarial act'' statute providing that a chat¬ 
tel mortgage, ^'in order to affect third persons 
without notice . . . must be passed by notarial 
act,’’ has been construed in several cases.^ 

The correction of a defective attestation renders 
the instrument valid, as to third persons only from 
the date of such correction.^ 


b. Competency of Witnesses 

While there is some disagreement, It Is more com- 
monly held that nelther the mortgagee, nor a stockhold- 
er In a Corporation mortgagee, nor a partner in a part- 
nership mortgagee, Is competent to attest the mortgage; 
but an agent, employee, or relative of the mortgagee 
may be a competent witness. 

The general rule that all persons of proper age and 
sound mind, who are not proved to be disqualified, 
are competent subscribing witnesses to the execu¬ 
tion of a written instrument has been applied to 
chattel mortgages.'^ While it has been held that a 
mortgagee^ or a stockholder in a mortgagee Corpo¬ 
ration^ is not disqualified from attesting a chattel 
mortgage because of his interest, and that the fact 
that the official witness is a “party at interest” does 
not affect the validity of the mortgage as between 
the parties,more common holdings are that a per- 
son is incompetent to attest a mortgage of which 
he is the mortgagee,^ or which is executed to a 


land" shows the legislative intention 
“that a chattel mortgage should con- 
form. in all respects, to the manner 
of execution and acknowledgment of 
a mortgage of land,” so that, if an- 
other provision requires ali convey- 
ances of land to he ‘‘attested by two 
witnesses,” a chattel mortgage must 
also be so attested,—Bickart v. 
Sanditz, 136 A. 580, 682, 105 Conn. 
766. 

Affldavit by one not witness 

Under a statutory provision that a 
mortgage “must be executed in the 
presence of, and attested by, or prov¬ 
ed before, a notary public, or jus- 
tice,” an affidavit of' execution made 
before a notary public by one who 
was not an attesting witness is in- 
sufficient as “ ‘proof’ which may sub¬ 
stitute the due attestation.”—In re 
Smith, D.C.Ga„ 281 F. 574, 575, ap- 
plying Georgia statute. 

asaking known contents; signature 
of witness 

Under statutory provisions that 
the execution of the instrument shall 
be acknowledged or proved, and that 
“it is sufficient if it be ‘proved’ be¬ 
fore one 0 'f the officials named in the 
statute, by one or more of the sub¬ 
scribing witnesses . . . that the 
grantor ‘signed, sealed and delivered 
it as his voluntary act and deed,’ a 
certificate of proof of execution 
... is not defective either for 
failure of the officer to certify that 
he made known the contents of the 
instrument to the subscribing witness 
making the proof, nor for lack of 
signature of the said subscribing 
witness.”—^Van Houten v. Dainty 
Quality Laundry Corporation, 171 A. 
549, 550, 115 N.J.Eq. 516. 

98, Ala.—Alabama Warehouse v. 

Lewis, 56 Ala. 514. 

A9. Ala.—^Dutton v. Gibson, 148 So. 


397, 226 Ala. 657—Hollimon v. Mc- 
Gregor, 143 So. 902, 225 Ala. 517. 

11 C.J. p 478 note 81. 

Sufficiency of signature of attesting 
witness see supra § 80 a. 
Superflaons signature 
Where a person signing a crop 
mortgage by mark has no mortgage- 
able interest, so that his name and 
mark are superfiuous, the mortgage 
is not void because his signature by 
mark is witnessed by one witness in- 
stead of two, as required by statute. 
—Bell V. Central Bank of Imperial 
Valley, 265 P, 551, 89 Cal.App. 551. 

1. Okl.—First Nat. Bank v. Devore, 
234 P, 734, 110 Okl. 283. 

Mized mortgage 

Where acknowledgment dispenses 
with the necessity of attesting wit¬ 
nesses in mortgages of real estate, 
attestation of a mortgagor’s mark, in 
a mortgage of both realty and per- 
sonalty, is unnecessary, in order to 
pass the personal property, if the in¬ 
strument is acknowledged before a 
proper officer by whom it is duly 
j certified.—Breene v. McCrary, 52 Ala. 
154. 

2. SSeauing of ^^notarial act” 

“The notarial act referred to 

. . . is one signed and executed 

by the mortgagor before a notary 
public, who also signs, and two at¬ 
testing witnesses.”—^Wessell v. Kite, 
La.App., 142 So. 363, 365. 

A mortgage not signed before a 
notary public is insufficient as a 
notarial act although signed ^by the 
mortgagor in the presence of two 
witnesses and proved by affidavit of 
one witness before a notary,. since it 
does not “possess the self-proving 
qualities of a notarial act.”—^Wes- 
sell V. Kite, La.App., 142 So. 363, 365. 

As between the parties a chattel 
mortgage is valid although not pass- 
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ed by notarial act.—Dainello v. Mc- 
Coy. 131 So. 608, 14 La.App. 358. 

As against third persons without 
notice, a mortgage not passed by no¬ 
tarial act is invalid although record- 
ed.—Thigpen v. IVall Printing Cor¬ 
poration, La.App., 145 So. 714—^Wes- 
sell V. Kite, La.App., 142 So. 363— 
Leiber v. Watts, 139 So. 778, 19 La. 
App. 650, overruling Shevnin v. 
Grimmer, 119 So. 894, 10 La.App. 393 
—Dainello v. McCoy, 131 So. 608, 14 
La.App. 358—Union Securities Co. v. 
Neal, 121 So. 316, 9 La.App. 494. 

Who may attach authenticlty of act 
Landlord claiming lien on automo- 
bile covered by mortgage, not being 
party to notarial act, could attack 
its authenticity.—Dainello v. Mc¬ 
Coy, 131 So. 608, 14 La.App. 358. 

3. Va.—Jennings v. Atty.-Gen., 4 
Hen. & M. 424, 14 Va. 424. 

4. U.S.—Johnson-Baillie Shoe Co. v. 
Bardsley, Elmer & Nichols, Utah, 
237 P. 763, 150 C.C.A. 517, 

5. S.D.—Fisher v. Porter, 77 N.W. 
112, 11 S.D. 311. 

11 C.J. p 479 note 88. 
e. Ala.—Morris v. Attalia Bank, 45 
So. 219, 153 Ala. 352. 

Later statute not applicable 

The validity of an executed chattel 
mortgage competently attested by a 
stockholder in the mortgagee Corpo¬ 
ration is not affected by the subse- 
quent taking effect of a statute dis- 
qualifying interested persons from 
attesting such instrumenta—^Ames 
Bank v. Lehr, 130 P. 288, 37 OkL 1. 

7. Ga.—^Lane v. American Agr. 
Chemical Co., 161 S.B. 646, 44 Ga. 
App. 432. 

8. N.D.—^Donovan v. St. Anthony, 
etc., EI. Co., 80 N.W. 772, 8 N.D. 
685, 73 Am.S.R. 779, 46 L.R.A. 721, 

11 C.J, p 479 note 89. 
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partnership in which he is a partner,^ or to a Cor¬ 
poration in which he is a stockholder but the 
fact that the attesting witness is an agent or an 
employee,^^ or a relative,of the mortgagee does 
not disqualify him. 

Attestation may be made by a notary public in 
his individual, as well as in his official, capacity.^3 
If he acts ofHcially, it is no objection that he is also 
attorney for the mortgagee,or that his official 
Seal is not affixed to his attestation.^^ 

Proof of disqualification. It has been held that 
a mortgage purporting on its face to be duly exe- 
ctited is properly received for record, and that dis¬ 
qualification of the witnesses must be shown by 
proof in the case.^® 

§ 82, Acknowledgment 

a. Necessity 

b. Sufficiency 

a. Necessity 

(1) In general 


(2) Acts making acknowledgment un 

necessary 

(3) Reacknowledgment 
(1) In General 

A chattel mortgage may be valid and binding be- 
tween the parties even though not acknowledged or de- 
fectlvely acknowledged; but acknowledgment Is ordl- 
narily necessary as against creditors, subsequent pur- 
chasers, and other third persons, particularly those not 
having notice of the mortgage, uniess they are not wlth- 
In the protectlon of the statutes requiring acknowledg¬ 
ment. Acknowledgment is commonly essentlal to the 
admisston of a chatte! mortgage to record. 

While it has been broadly stated that acknowl¬ 
edgment before an officer is not essential to the 
valid execution of a mortgage of personal proper- 
ty,^^ and as between the parties to the mortgage, 
it may be valid and binding even though defective- 
ly acknowledged or not acknowledged,^^ under the 
statutory pVovisions concerning chattel mortgages, 
acknowledgment is ordinarily essential to the va- 
lidity and effectiveness of the mortgage as against 
creditors,^® subsequent purchasers,^® subsequent 


9, Minn.—Becknar v. D’Evelyn, 137 
N.W. 1097, 119 Minn. 246. 

10. Ga,—Betts-Evans Trading Co. 
V. Bass, 59 S.B. 8, 2 Ga.App. 718. 
Apparently so holding, In re Cole- 

man & Brown, D.C.Ga., 291 P. 280, 
reversed on other grounds, C.C.A., 2 
P.2d 254. 

• 11. U.S.—^Johnson-Baillie Shoe Co. 
V. Bardsley, Elmer & Nichols, 
Utah, 237 P. 763, 160 C.C.A. 517. 

11 C.J. p 479 note 93. 

President of Corporation 
Ga,—^Winder Nat. Bank v. Hendrix, 
136 S.E. 801, 36 Ga.App, 362. 

Cashiex of hanlE 

U.S.—In re Coleman & Brown, D.C. 
Ga., 291 P. 280, reversed on other 
grounds, C.C.A., 2 P.2d 254. 

Ala.—^Morris v. Attalia Bank, 38 So. 
804, 142 Ala. 638. 

Clexk in hank 

U. S.—In re Viririn, D.C.Ga., 224 P. 
128. 

Assistant exedit man . . . 

who, in the diseharge of his duty to 
secure and collect . . . claims 
. . . procured and ‘recorded the 

mortffagre.*’—Johnson-Baillie Shoe Co. 

V. Bardsley, Elmer & Nichols, Utah, 
237 P. 763, 768, 150 C.C.A. 517. 

12. Ga.—^IVelsh v. Lewis, 71 Ga. 387. 

Brothex-in.law 

Ga.—Welsh v. Lewis, supra. 

13. Ga.—Janes v. Penny, 76 Ga. 796. 

14. Ga.—Jones v. Howard, 27 S.E. 
765, 99 Ga. 451, 59 Am.S.R. 231, 
distinguishini: Nichols v. Hamp- 
ton, 46 Ga. 253—^Wardlaw v. May- 
er, 77 Ga. 620. 


15. Ga.—Lamar v. Coleman, 14 S.B. 
608. 88 Ga. 417. 

15. Okl.—Watts V. EI Reno Pirst 
Nat. Bank, 58 P. 782, 8 Okl. 645. 

17. Ala,—^Winslow v. Jones, 7 So. 
262, 88 Ala, 496. 

18. U.S.~In re Hylbert, D.C.I11., 26 
P.2d 672, applying Illinois rule. 

Ark.—^Atlas Supply Co. v. McAmis, 
51 S,W.2d 982, 185 Ark. 1168— 
Bank of Weiner v. Jonesboro Trust 
Co., 271 S.W. 952, 168 Ark. 859. 

Cal.—Sullivan v. Vera, 13 P.2d 770, 
125 Cal,App. 303. 

Colo.—McClain v. Saranac Mach. Co., 
28 P,2d 1009, 94 Colo. 145—Lamp- 
man v. Lamping, 199 P. 418, 419, 
70 Colo. 167, citing Coxpus Juris— 
Machette v, Wanless, 2 Colo. 169. 

Idaho.—Grandview State Bank v. 
Torrance, 221 P. 145, 38 Idaho 388. 

111.—^Karchiunes v. Mitsias, 257 111. 
App. 95. See Kennedy Furniture 
Co. V. Griffin, 194 Ill.App. 530. 

lowa.—Chariton & Lucas County 
Nat. Bank v. Taylor, 232 N.W. 487, 
210 lowa 1153—National Bank of 
Milton V. 0’Brien, 195 N.W. 611, 
196 lowa 865. 

Minn.—Miller Motor Co. v. Jaax, 267 
N.W. 653, 193 Minn. 85. 

N.J.—Seacoast Pinance Corporation 
V. Corneli, 138 A. 695, 104 N.J.Law 
24. 

Okl.—^Lankford v. Pirst Nat. Bank, 
183 P. 56, 75 Okl. 159. 

Wash,—^Woods v. Young Lumber Co., 
181 P. 865, 107 Wash. 432. 

Wyo.—Stockmen^s Nat. Bank of Cas- 
per V. Lukis Candy Co., 33 P.2d 
254, 47 Wyo. 127. 

1 C.J. p 752 note 66—11 C.J. p 479 
note 2. 


Conditional sales contracts regard- 
ed as chattel mortgages.—MrC?ain v. 
Saranac Mach. Co., 28 P.2d 1009, 94 
Colo. 145. 

Mortgage exeeuted hy Corporation 
and acknowledged hy president per- 
soaally held good as between mort- 
gagor and. mortgagee.—N Bar N 
Land & Livestock Co. v. Taylor, 22 
P.2d 313, 94 Mont. 350. 

19, U.S.—Albert Pick & Co. v. Wil- 
son, C.C.A.Iowa, 19 P.2d 18, apply¬ 
ing lowa statute. 

Cal.—Noyes v. Bank of Italy, 274 P. 
68, 206 Cal. 266—^Wehrle v. Marks, 
25 P.2d 51. 134 Cal.App, 141. 

Colo.—J. D. Best & Co. v. Wolf Co., 
185 P. 371, 67 Colo. 42, 29 A.L.R. 
899. 

111.—National Cash Register Co. v. 
Clyde W. Riley Advertising Sys¬ 
tem, 160 N.E. 545, 329 111. 403— 
Fishsr v. Bollman, 258 Ill.App. 461 
—^Watkins v. Dunbar, 232 Ill.App. 
1—Baldwin Co. v. Keeley, 198 111. 
App. 287. 

lowa.—Chariton & Lucas County 
Nat. Bank v. Taylor, 232 N.W. 487, 
210 lowa 1153. 

N.J.—Seacoast Pinance Corporation 
V. Corneli, 138 A. 695, 104 N.J.Law 
24. 

Wash.—^Woods v. Young Lumber Co., 
181 P. 865, 107 Wash. 432. 

11 C.J. p 479 note 99. 

Prior as well as subsequent credi- 
tors.—^Noyes v. Bank of Italy, 274 P. 
68, 206 Cal. 266. 

20. U.S.—Albert Pick & Co. v. Wil- 
son, C.C.A.Iowa, 19 P.2d 18, apply- 

• ing lowa statute. 

Cal.—^Noyes v. Bank of Italy, 274 P. 
68, 206 Cal. 266. 
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lienors,2i encumbrancers,^^ and “third persons*' or 
'‘third parties’' generally.23 However, an unac- 
knowledged or defectively acknowledged chattel 
mortgage is valid and effective as against third per- 
sons not within recording or other statutes requir- 
ing acknowledgment for the protection of third per- 
sons;24 so, where such a statute names the classes 
of persons to which it applies, acknowledgment is 
not essential to the validity or effectiveness of the 
mortgage as against a person not coming within 
any of such classes, such as, under particular stat¬ 
utes, a creditor taking a mortgage to secure a pre- 
existing indebtedness,^® a prior mortgagee,^^ cred- 
itors of a subsequent purchaser who assumed the 


§ 82 

mortgage debt,27 the heirs at law of the mortga- 
gor,28 persons ^^neither creditors . . * nor sub¬ 
sequent purchasers or incumbrancers of the prop- 
erty in good faith/'^^ or a third person having ac- 
tual notice of the mortgage, or not in good faith.^O 

Mortgages not acknowledged or defectively ac- 
knowledged ha ve been held void as against partic¬ 
ular classes of third persons without notice there- 
of,^^ and, in a few jurisdictions, even as against 
third persons having actual notice.32 

Requiremenf for recording, Acknowledgment is 
commonly essential to the admission of a chattel 
mortgage to record.^^ 


111.—See Kennedy Purniture Co. v. 

Griffin, 194 111.App. 530. 

Wash.—Brady v. Frigridaire Sales 
Corporation, 40 P.2d 166, 180 Wash. 
472—Robert Morton Organ Co. v. 
Armour, 38 P.2d 257, 179 Wash. 392 
—Robert Morton Organ Co. v. 
Armour, 23 P.2d 887, 173 Wash. 
462, remittitur recalled 27 P.2d 
1119, 173 Wash. 462. 

11 C.J. p 479 note 99. 

InstrumexLt called conditional sales 
contract 

Wash.—^West American Finance Co. 
V. Pinstad, 262 P. 636, 146 Wash. 
315. 

21. U.S.—In re Caslon Freis, C.C.A. 
111., 229 F. 133. 

22. Cal.—Noyes v. Bank of Italy, 
274 P. 68, 206 Cal. 266. 

111.—Baldwin Co. v, Keeley, 198 111. 
App. 287. 

Ind.—Citizens State Bank v. Michel, 
App., 7 N.E.2d 44. 

11 C.J. p 479 note 99. 

23. U.S.—In re Hylbert, D.C.Ill., 26 
F.2d 672, applying Illinois rule. 

Ark.—^Atlas Supply Co. v. McAmis, 
51 S.W.2d 982, 185 Ark. 1168—Bank 
of Weiner v. Jonesboro Trust Co., 
271 S.W. 952, 168 Ark. 859. 

Colo.—J. D. Best & Co. v. Wolf Co., 
185 P. 371, 372, 67 Colo. 42, 29 A. 
L.R. 899. 

111.—^National Cash Register Co. v. 
Clyde W. Riley Advertising Sys¬ 
tem, 160 N.E. 545, 547, 329 111. 403 
—^Watkins v. Dunbar, 232 Ill..^pp. 
1, 10. See Cermak v. Royal Purni¬ 
ture Co., 199 111.App. 413. 

11 C.J. P.479 note 99. 

24. Fla.—^Hardesty v. Wellington 
Finance Corporation, 157 So. 423. 

Idaho.—^Nohrnberg v. Boley, 246 P. 
12, 42 Idaho 48. 

lowa.—Chariton & Lucas County 
Nat. Bank v. Taylor, 232 N.W. 487, 
210 lowa 1153—^National Bank of 
Milton V. 0’Brien, 195 N.W. 611, 
196 lowa 865. 

Wash.—Robert Morton Oregon Co. v. 
Armour, 23 P.2d 887, 173 Wash. 


462, remittitur recalled 27 P.2d 
1119, 173 Wash. 462. 

25. lowa.—Chariton & Lucas Coun¬ 
ty Nat. Bank v. Taylor, 232 N.W. 
487, 210 lowa 1153. 

26. Wash.—Chace v. Tacoma Box 
Co., 39 P. 639, 11 Wash. 377. 

27. Cal.—Talcott v. Hurlbert, 76 P. 
647. 143 Cal. 4. 

28. Fla.—Hardesty v. Wellington 
Finance Corporation, 157 So. 423. 

29. Idaho.—^Nohrnberg v. Boley, 246 
P. 12, 42 Idaho 48. 

30. Colo.—J. D. Best & Co. v. Wolf 
Co., 185 P. 371, 67 Colo. 42, 29 A. 
L.R. 899. 

Idaho.—Nohrenberg v. Boley, 246 P. 
12, 42 Idaho 48. 

Wash,—Robert Morton Organ Co. v. 
Armour, 23 P.2d 887, 173 Wash. 
462, remittitur recalled 27 P.2d 
1119, 173 Wash. 462. 

11 C.J. p 479 notes 99, 1, p 480 note 
3. 

31. Attaching creditor 

Colo.—J. D. Best & Co. v. Wolf Co., 
185 P. 371, 67 Colo. 42, 29 A.L.R, 
899. 

Subsequent chattel mortgagee 
Ind.—Citizens State Bank v. Michel, 
App,, 7 N.E.2d 44. 

Subsequent lienor 

U.S.—Albert Pick & Co. v. Wilson, 
C.C.AIowa, 19 P.2d 18, applying 
lowa statute. 

111.—Baldwin Co. v. Keeley, 198 111. 
App. 287. 

Subsequent purchaser 

111.—See Kennedy Furniture Co. v. 

Griffin, 194 Ill.App. 530. 

Wash.—Brady v. Frigidaire Sales 
Corporation, 40 P.2d 166, 180 Wash. 
472—Robert Morton Organ Co. v. 
Armour, 23 P.2d 887, 173 Wash. 
462, remittitur recalled 27 P.2d 
1119, 173 Wash. 462—^West Ameri¬ 
can Finance Co. v. Pinstad, 262 
P, 636, 146 Wash. 315. 

Trustee in bankruptcy 
U.S.—Albert Pick & Co. v. Wilson, C. 
C.A.Iowa, 19 P.2d 18, applying 
lowa statute. 
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Cal.—^Noyes v. Bank of Italy, 274 P. 
68. 206 Cal. 266. 

32. Ark.—Bank of Weiner v. Jones¬ 
boro Trust Co., 271 S.W. 952, 168 
Ark. 859. 

111.—^National Cash Register Co. v. 
Clyde W. Riley Advertising Sys¬ 
tem. 160 N.E. 545, 329 111. 403. 

1 C.J. p 753 notes 77 [b], 80 [b]— 
11 C.J. p 480 note 4. 

Attaching creditor 

111.—^National Cash Register Co. v. 
Clyde W. Riley Advertising Sys¬ 
tem, 160 N.E. 545, 329 IU. 403. 

Prior mortgagee of land on which 
mortgaged crop grew.—Bank of 
Weiner v. Jonesboro Trust Co., 271 
S.W. 952, 168 Ark. 859. 

33. U.S.—In re Caslon Press, C.C.A. 
111., 229 P. 133. 

Ark.—Bank of Weiner v. Jonesboro 
Trust Co., 271 S.W. 952, 168 Ark. 
859. 

lowa.—Chariton &. Lucas County 
Nat. Bank v. Taylor, 232 N.W. 487, 
210 lowa 1153. 

Neb.—Hooker v. Hammill, 7 Neb. 
231. 

N.J.—Seacoast Finance Corporation 
V. Corneli, 138 A. 695, 104 N.JT.Law 
24—^Pineus v. U. S. Dyeing & 
Cleaning Works, 133 A. 66, 99 N.J. 
Eq. 160. 

Okl.—Guarantee State Bank v. 

Moore, 163 P. 272, 63 Okl. 133. 

11 C.J. p 479 note 1. 

In Tesas 

(1) If the original mortgage is 
deposited, it is not necessary that it 
be acknowledged or proved.—Chator 
V. Brunswick-Balke-Collender Co., 10 
S.W. 250, 251, 71 Tex. 588—Hicks v. 
Ross, 9 S.W. 315, 316, 71 Tex. 358. 

(2) The statute providing that a 
certified copy may be admitted in 
evidence does not dispense with the 
necessity for the acknowledgment of 
an original mortgage filed on agree- 
ment that it shall be given in evi¬ 
dence as a certified copy.—^Baxter v. 
Howell, 26 S.W. 453, 7 Tex.Civ.App. 
198. 
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(2) Acts Making Acknowledgment Unneces- 

sary 

Acknowledgment may be made unnecessary by due 
witnessing, or the mortgagee’s taking possession before 
third parties' rights Intervene, but not by an affidavit 
of good faith. 

The necessity of acknowledgment may, under 
some authorities, be removed by having the instru- 
ment duly witnessed,34 or by the mortgagee’s tak¬ 
ing possession of the mortgaged property before 
the rights of third parties intervene.^^ 

The presence of an affidavit of good faith does 
not render acknowledgment unnecessary.36 

(3) Reacknowledgment 

A mortgage invalidated by alteratlon after being ac- 
knowledged must be reacknowledged before being again 
placed on record; but reacknowledgment is not required, 
in order to effect a lien, when mortgaged chattels» are 
removed to another state. 

A mortgage invalidated by an alteration by con- 
sent of the parties after having been acknowledged, 
must be reacknowledged before being again placed 
on the record.37 A mortgage altered to include 
other property and then reacknowledged has been 
held to take effect, as to the property originally in- 
cluded, from the time of the original acknowledg- 
ment.3S 

Where mortgaged chattels are removed from the 
state where the mortgage was acknowledged and 
registered, reacknowledgment by the mortgagor in 
the state to which the property is brought is not 


necessary in order to effect a lien on the proper¬ 
ty. 3 9 

b. Sufficiency 

(1) In general 

(2) Place 

(3) ' Who may make 

(4) Who may take 

(5) Certificate 

(1) In General 

Statutes relative to acknowledgment of chattel mort- 
gages are required by some authorities to be strictiy, by 
others liberaliy, construed; but substantiai compiiance 
is sufficient. 

Statutes relative to the acknowledgment of chat¬ 
tel mortgages are required by some authorities to be 
strictiy construed, as being in derogation of the 
common law^® and the statute of frauds;^^ but a 
broad and liberal construction to uphold the valid- 
ity of a mortgage has been required by other au- 
thority,42 and a substantiai compiiance with the 
statutory requirements as to acknowledgment is held 
sufficient.^ 3 

Entry of memorandum on docket Decisions un¬ 
der a former statute of Illinois requiring the offi- 
cer taking an acknowledgment by a resident of the 
state to enter a memorandum thereof in the docket 
or some book kept for the purpose, which was re- 
pealed by Act June 29, 1933, L.1933 p 717 § 2, are 
treated in the note.^^ 


34. U.S.—Hodgson v. Butts, C.C.D. 

C., 3 Cranch 139, 2 L.Ed. 391. 

S.D.—Fisher v. Porter, 77 N.W. 112, 
11 S.D. 311. 

11 C.J. p 480 note 7. 

Admission to record 
“The mortgage made and flled in 
Oklahoma was not acknowledged, 
but it was signed in the presence of 
two witnesses, and, under the laws 
of that state (section 7655, Comp. 
Stat.Okl.1921), this entitled the in- 
strument to a place in their public 
records, the same as if acknowledg¬ 
ed.”—Mosko V. Matthews, 284 P. 
1021, 1022, 87 Colo. 55. 
as. Colo.—McClain v. Saranac Mach. 
Co.. 28 P.2d 1009, 94 Colo. 145— 
Bogdon V. Fort, 225 P. 247, 75 Colo. 
231. 

Ill.-r—Southern Surety Co. v. People’s 
State Bank of Astoria, 163 N.B. 
659; 332 111. 362—Doty v. 0’Neill, 
272 111.App. 212—Zola v. Zacher, 
220 IlLApp. 123. 

11 C.J. p 480 note 5, p 587 note 85. 
Defects cured by taking possession 
generally see infra § 212. 

Z&, Cal.—Bell v. Sage, 212 P. 404, 
60 CaLApp. 149. 

• 11 C.J. P 480 note 8. 


37. U.S.—Harvey v. Crane, C.C.Ill., 
11 P.Cas.No.6.178, 2 Biss. 496. 

38. N.J.—Milton V. Boyd, 22 A. 1078, 
49 N.J.Eq. 142. 

39. U.S.—In re Davies, D.C.Tenn., 
256 P. 52, 54. 

Statute as to conveyauces of realty 
not applicable.—^In re Davies, supra. 

40. Colo.—J. D. Best & Co. v. Wolf 
Co., 185 P. 371, 67 Colo. 42, 29 A. 
L.R. 899. 

111.—Baldwin Co. v. Keeley, 198 111. 
App. 287. 

11 C.J. p 480 note 11. 

41. Colo.—J. D. Best & Co. v. Wolf 
Co., 185 P, 371, 67 Colo. 42, 29 A. 
L.R. 899. 

40, U.S.—In re Universal Storage & 
Transfer Co., D.C.Md., 4 F.Supp. 
425, aflirmed, C.C.A., Skutch v. 
Buch, 70 P.2d 107, applying Mary- 
land statute. 

43. U.S.—^Advance-Rumley Thresher 
Co. V. Wagner, C.C.A.Iowa, 29 P.2d 
984, 988, applying lowa statute— 
In re Universal Storage & Transfer 
Co., D.C.Md., 4 F.Supp. 425, af- 
firmed, C.C.A., Skutch v. Buch, 70 
F.2d 107, applying Maryland stat¬ 
ute. 


Colo.—J. D. Best & Co. v. Wolf Co., 
185 P. 371. 67 Colo. 42, 29 A.L.R. 
899. 

lowa.—Milner v. Nelson, 53 N.W. 
405, 406, 86 lowa 452, 458, 461, 19 
L.R.A. 279, 41 Am.S.R. 506. 

11 C.J. p 480 note 12. 

Omissiou of word ‘^consideratioa,” 
or words of similar import, from the 
acknowledgment held to render the 
mortgage invalid as to third parties. 
—^Atlas Supply Co. v. McAmis, 51 
S.W.2d 982, 185 Ark. 1168. ' 

44. “The object of the statute 
. . . was to afford notice to such 

persons as might prefer to examine 
the record of the justice of the peace 
within their township in preference 
to going to the county records.”— 
Pease v. L. Fish Furniture Co., 52 N. 
E. 932, 933, 176 111. 220, afflrming 70 
IlLApp. 138. 

Statute applied generally; sulliciency 
of memorandum 

111.—^Pease v. L. Fish Furniture Co., 
supra—11 C.J. p 481 note 34. 
Entry presumed to have been made 
in the absence of evidence to the 
contrary.—Harlow v. Birger, 30 111. 
425—^Woodward v. Donovan, 16T BL 
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(2) Place 

Statutory provisions as to place where the mortgage 
may or must be acknowiedged must be conformed to. 

A mortgagor not a resident of the state in which 
property is situated may, under a statute of that 
state so permitting, acknowledge the mortgage at 
his residence before any officer there authorized 

to take acknowledgments a mortgage ac¬ 

knowiedged within a state by one not a resident 
thereof is rendered invalid by a statutory require- 
ment that a mortgage be acknowiedged before an 
officer at the place where the mortgagor resides.^ ^ 

Under statutory provisions that chattel mort- 
gages shall be acknowiedged as are conveyances of 
land, and that acknowledgments of deeds to realty 
shall be before a justice of the peace of the county 
in which the realty is situated, acknowledgment of 
such mortgage must be before a justice residing in 
the county where the chattels are situated, even 
though the owner is domiciled in another county.*^" 

Under the Illinois statute governing the place of 
acknowledgment, which statute has been said to 


have been changed many times,acknowledgment 
must be before a justice of the peace, or a county 
judge, of the place of the mortgagor’s residence.*^^ 
In the application of the statute, recitals or repre- 
sentations as to the place of the mortgagor’s resi¬ 
dence are not conclusive.^O 

(3)Who May Make 

It has been held that oniy the mortgagor can ac¬ 
knowledge a chattel mortgage, except where a statute 
authorizes acknowledgment under a power of attorney. 

Decisions in at least one jurisdiction are to the 
effiect that only the mortgagor can acknowledge a 
chattel mortgage, acknowledgment for him by a 
third person, including an attorney in fact, being 
insufficient,^^ unless such acknowledgment comes 
within the operation of a statute authorizing ac¬ 
knowledgment under a power of attorney and 
certification by a justice of the peace of the ac¬ 
knowledgment of a mortgagor who did not appear 
before him or acknowledge the instrument is of no 
effect.^^ 

Under a statute requiring merely the joint con- 


App. 503—Calumet Paper Co. v. 
Kniffht, etc., Co., 43 Ill.App. 566. 

The record of the mortg-agre did not 
render this requirement unnecessary. 
—^Koplin V. Anderson, 88 111. 120. 

Superflnous matter did not void 
the entry.—Hamilton v. Seeger, 75 
Ill.App. ,699. 

Bntry xumecessary as between par¬ 
ties 

111.—Badger v.. Batavia Paper Mfg. 
Co., 70 111. 302—Frank v. Miner, 
50 111. 444—Porter v. Dement, 35 
111. 478. 

45. 111.—Hewitt V. General Electric 
Co., 45 N.B. 725, 164 111. 420, re- 
versing 61 111.App. 168. 
Acknowledgment hy a forelgn cor- 

poration of a mortgage on person- 
alty within the state may be made 
at its horne office, before any officer 
authorized to take acknowledgments. 
—Hewitt V. General Electric Co., 45 
N.E. 725, 164 111. 420, reversing 61 
IlLApp. 168. 

46. Colo.—Cook V. Hager, 3 Colo. 
386. 

Persons who may make mortgage in 
genera! see supra § 18. 

Mortgage by foreign Corporation 
Colo.—Cook V. Hager, supra. 

47. Mo.—^McDaniel v. Harris, 27 
Mo.App. 545. 

48. 111.—Watkins v. Dunbar, 232 111. 
App. 1. 

History of legislation 
111.—Lyons v. P 60 ple’s Bank of Lex- 
ington, 147 N.E. 398, 317 111. 44— 
Watkins v. Dunbar, 232 Ill.App. 1. 

49. 111.—Talty v. Schoenholz, 154 N. 


E. 139, 323 111. 232, 49 A.L.R. 1487, 
reversing 238 Ill.App. 635—Lyons 
V. People’s Bank of Lexington, 147 
N.E. 398, 317 111. 44—Watkins v. 
Dunbar, 232 IlLApp. 1. ' 

I CJ. p 812 note 81 [b]—11 C.J. p 
480 note 13. 

Place of business or dwelling 

“As between a man's place of 
business and his dwelling house, his 
residence is at his dwelling house." 
—Lessen v. Lake, 132 Ill.App. 609, 
611. 

The mortgagor’s temporary resi¬ 
dence does not constitute his legal 
residence for the purpose of the ac¬ 
knowledgment.—Lassen v. Lake, 132 
IlLApp. 609. 

Mortgagors in different districts 
Where there were several mortga¬ 
gors who resided in different dis¬ 
tricts, it was held that acknowledg¬ 
ment in a district in which one of 
them resided, and in which the prop¬ 
erty was situated, satisfied the stat¬ 
ute.—Funk V. Staats, 24 111. 632. 

50. 111.—Lassen v. Lake, 132 IlLApp. 
609. 

II C.J. p 480 note 13 [a] (5). 

51. 111.—Baldwin v. Keeley, 198 III. 
App, 287, See Cermak v. Royal 
Furniture Co., 199 IlLApp. 413— 
Kennedy Furniture Co. v. Griffin, 
194 IlLApp. 530—Turgrimson v. J. 
P. Seebury Piano Co., 192 IlLApp. 
512. 

11 C.J. p 480 note 17. 
Acknowledgment by party executing 
instrument generally see Acknowl¬ 
edgments § 32. 

52. 111.—Merchants' & Manufactur- 
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ers’ Securities Co. v. Graydon, 248 
Ill.App. 201—Krysiak v. Egan, 243 
Ill.App. 3i0—Alberi Pick & Co. v. 
Spoor, 212 IlLApp. 612—Baldwin 
Co. V. Keeley, 198 IlLApp. 287. 

Acknowledgment prior to statute 
A mortgage acknowiedged by an 
attorney in fact under a power of at¬ 
torney prior to the enactment of a 
statute authorizing such acknowl¬ 
edgment is invalid as to those not 
parties or privies thereto.—^Baldwin 
Co. v. Keeley, 198 IlLApp. 287. 

Acknowledgment before deputy clerk 
An acknowledgment byan attorney 
in fact before a deputy clerk of 
court, in the name of the clerk, is 
proper, even though his power of at¬ 
torney authorizes his appearance be¬ 
fore the clerk of the court.—^Albert 
Pick & Co. V. Spoor, 212 IlLApp. 612. 

Power of attorney must be acknowl- 
edged by mortgagor 
111.—^Krysiak v. Egan, 243 IlLApp. 
310. 

Appointment sufficiently acknowi¬ 
edged 

A chattel mortgage containing a 
clause appointing an attorney in fact 
to acknowledge it is valid where the 
mortgagor acknowiedged the instru¬ 
ment before an officer empowered to 
take the acknowledgment of the ap¬ 
pointment but not of the mortgage, 
and the attorney in fact later execut- 
ed an acknowledgment before the 
proper officer.—Merchants" & Manu- 
facturers’ Securities Co. v. Graydon, 
248 Ill.App. 201. 

53. U.S.—In re Hylbert, D.C.IIL, 26 
F.2d 672, applying Illinois rule. 
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sent of husband and wife, it is not necessary that 
both join in the acknowledgment of the mortgage.^^ 

(4) Who May Take 

•Statutory provisions as to the officers who may take 
acknowledgments must be complied with. 

Statutory provisions prescribing the officers be- 
fore whom chattel mortgages are-required to be ac- 
knowledged have been applied in several cases.^^ 
As more fully appears in §§ 52-57 of the CJ.S. 
title Acknowledgments, the officer is ordinarily 
required to be a disinterested party in order that 
the act may be valid.®® 

Acknowledgment before a de facto officer has 
been held valid.57 

(5) ' Certificate 

(a) In general 

(b) Signature and seal of officer 

(c) Acknowledgment by Corporation 

(a)' In General 

In determining the sufficlency of a certificate of ac- 


knowiedgment of a chattel mortgage, it is to be fairly 
and reasonably construed. Where no form is prescribed^ 
the certificate need oniy identlfy and attest the mort- 
gagor^s signature. Pertinent statutory provisions as to 
the content of the certificate must be complied with. 

The form of the certificate of acknowledgment of 
a chattel mortgage has been said to be immaterial 
where the substantial directions of the law are ob- 
served.58 In determining the sufficiency of the 
certificate, a fair and reasonable construction should 
be placed on it but a certificate regular in form, 
if shown to be false, makes the mortgage void as 
to creditors of the mortgagor^® and third persons 
acting in good faith.®^ Redundancy or surplusage 
does not vitiate the certificate,®^ nor does a mis- 
take in date as to the year when the acknowledg¬ 
ment was taken.®3 Where no form of certificate is 
prescribed, a certificate of acknowledgment need 
only identify and attest the mortgagor^s signa¬ 
ture,®^ and may be in the form of an affidavit by 
the mortgagor.®® 

In some jurisdictions, a certificate of acknowl¬ 
edgment must show that the mortgagor himself ac- 
knowledged the mortgage.®® Where the statute so 


54* Mo.—Brown v. Koenig, 74 S.W. 
407, 99 Mo.App. 653. 

55. Clerk of mtuiicipal court 
111 .—^Merchants’ & Manufacturers’ 
Securities Co. v. Graydon, 248 111. 
App. 201. » 

CoTUity recorder 

Ind.—Hamilton v. Mitchell, 6 Blackf. 
131. 

Jnstice of peace; cotuity judsre 
111 .—Talty V. Schoenholz, 154 N.E. 
139, 323 111. 232, 49 A,L.R. 1487, 
reversing 238 111.App. 635—^Lyons 
V. People’s Bank of Lexington, 147 
N.E. 398, 317 111. 44—Long v. Cock- 
ern, 21 N.E. 201, 128 111. 29—Wat- 
kins V. Dunbar, 232 Ill.App. 1—11 
C.J. p 480 note 13. 

Notary public 

Ind.—Gitizens State Bank v. Michel, 
App., 7 N.E.2d 44. 

Police magistrate 

111 .—Ticknor v. McClelland, 84 111. 
471—Herkelrath v. Stookey, 68 111. 
21 . 

Poreigii. ackuowledgfment 
A statute requiring a foreign ac¬ 
knowledgment to be made before the 
mayor of the town near which the 
mortgagor resided is not satisfled by 
a certificate of acknowledgment by 
two justices authenticated by the 
clerk of the county court.—^Miller v. 
Henshaw, 4 Dana, Ky., 325. 

6 ^. lowa.—Farmers’, etc., Bank v. 
Stockdale, 96 N.W. 732, 121 lowa 
748. 

11 C.J. P 481 note 21. 

57. 111.—Nelson v. Kessinger, 16 111. 
App. 186. 


58. 111.—Schroeder v. Keller, 84 111. 
46. 

Omltting the words **axid eutered 
by me,” after the words “acknowl- 
edged before me,** from the certifi¬ 
cate of acknowledgment does not 
render the acknowledgment invalid if 
the justice in fact made the entry 
upon his docket as required by law. 
—^Harvey v, Dunn, 89 111. 685— 

Schroder v. Keller, 84 111. 46—Har- 
low V. Birger, 30 111. 425. 

59. Fla.—^Einstein v. Shouse, 5 So. 
380, 24 Fla. 490. 

Ind.—^Brown v. Corbin, 23 N.E. 276, 
121 Ind. 465. 

11 C.J. p 481 note 29. 

Certificate of acknowledgment gener- 
ally see Acknowledgments §§ 83- 
124. 

ITse of wrong form 
The mere fact that the officer who 
took an acknowledgment by the 
mortgagor used the form of certifi¬ 
cate for an acknowledgment by an 
attorney in fact does not render the 
acknowledgment insufficient.—Ohio 

Power Shovel Co. v. Bond, 267 111. 
App. 271. 

Mized mortgage; relinquishment of 
dower 

Where the certificate of the ac¬ 
knowledgment by a wife of execution 
of a mortgage of land and chattels 
merely recites that she acknowledges 
the relinquishment of her right of 
dower in the land, such acknowledg¬ 
ment is insufiicient to entitle the 
mortgage, as to the personalty, to be 
filed for record.—Carie v. Wall, Ark., 
16 S.W. 293. 


60. 111.—Fahndrich v. Hudson, 76 
Ill.App. 641. 

61. 111.—^McDowell v. Stewart, 83 
111. 538. 

62. Wash. — Brady v. Frigidaire 
Sales Corporation, 40 P.2d 166, 180 
Wash. 472. 

11 C.J. p 481 note 30. 

63. 111.—Durfee v. Grinnell. 69 111. 
371. 

64. Okl.—First Nat. Bank v. Devore, 
234 P. 734' 110 Okl. 283—Bridges 

V. Union Cattle Loan Co., 229 P. 
805, 104 Okl. 74—Dabney v. Hath¬ 
away, 162 P. 77, 51 Okl. 658. 

“Any acknowledgment which does 

this complies with the requirements 
of the law.”—Dabney v. Hathaway, 
152 P. 77, 79, 51 Okl. 658. 

65. Ark.—^Bonner v. Stroud Bros. 
Gin et al., 289 S.W. 766, 172 Ark. 
569, applying Oklahoma law. 

Okl.—First Nat. Bank v. Devore, 234 
P. 734, 110 Okl. 283. 

Admission of gennineness of signa¬ 
ture 

Where the certificate is in such 
form, the signature of the mortgagor 
is sufficiently identified if therefrom 
it reasonably appears that the mort¬ 
gagor admitted or declared that the 
signature appended to the mortgage 
was his own.—First Nat. Bank v. 
Devore, supra. 

60. Colo.—Russell v. First Nat. 

Bank, 211 P. 372, 72 Colo. 312. 
N.D.—Tenney Co. v. Thomas, 237 N. 

W. 710, 61 N.D. 202. 

11 C.J. p 481 note 24. 

Sffect of omitting mortgagor’s name 
(1) If the mortgage and certifi- 
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requires, the certificate must state that the contents 
of the mortgage were made known to the party ac- 
knowledging its execution,^^ and that he acknowl- 
edged signing and executing it.^^ 

Stat ement of venue. While it has been required 
that the venue be stated in the certificate,^^ 
a statement has been held unnecessary in at least 
one jurisdiction.'^^ 

(b) Signature and Seal of Officer 

The certificate shouid be signed by the officep taking 
the acknowledgment, and sealed. 

The certificate of acknowledgment of a chattel 
mortgage shouid be signed by the officer taking the 
acknowledgment'^^ and sealed with the official 
seal.'^^ 

(c) Acknowledgment by Corporation 

SubstantiaI compliance wIth a statute governfng the 
certificate of acknowledgment by a Corporation is re¬ 
quired, such compliance to appear from the certificate. 


§ 83 

SubstantiaI compliance with a statute governing 
the certificate of acknowledgment of a chattel mort¬ 
gage by a Corporation is required,and such com¬ 
pliance must appear from the certificate itself.'^^ 
Under governing statutory provisions, the certifi¬ 
cate has been required to show that the person sign¬ 
ing was known by the notary to be an officer of the 
Corporation which executed the mortgage,*^^ that 
he had authority to execute the mortgage on behalf 
of the corporationes and authority to acknowl- 
edge,e7 that he acknowledged the mortgage to be 
the free and voluntary act of the corporationes and 
of himself,e9 and that the seal affixed was the cor¬ 
porate seal.^^ 

§ 83. ASixing Revenue Stamp 

Omission of revenue stamps wiii not invalidate a 
chattel mortgage uniess made to evade the statute. An 
unstamped mortgage has been heid inadmissible in evi- 
dence, at least where the omission is proved fraudulent. 

A chattel mortgage is not in validat ed by the omis- 


cate sufficiently show that the mort- 
gagor and no one else appeared and 
acknowledged the mortgage, the 
omission by the notary to insert in 
his certificate the name of the mort- 
gagor will not invalidate it. 

Colo,—^Russell V. First Nat. Bank, 
211 P. 372, 72 Colo. 312, 
lowa,—Tennis v. Gifford, 110 N.W, 
686, 133 lowa 372. 

(2) So a certificate containing the 
statement, “This* mortgage was ac¬ 
knowledged before me this Ist day 

of Dec., A. D. 1920, by -mort- 

gagor,** has been held sufficient 
where the mortgagor’s «ame appear¬ 
ed in the mortgage as mortgagor; 
and he signed both the mortgage and 
an affidavit of ownership.—^Russell 
V. First Nat. Bank, supra, 

(3) But a certificate reading, ‘*On 
this 27th day of March A. D., 1883, 
personally appeared before me 
-, known to me, who acknowl¬ 
edged that he executed the foregoing 
instrument freely and voluntarily, 
and for the uses and purposes there- 
in set forth,’' is invalid for failure 
to set forth who came before the 
notary.—^Lenehan v. Akana, 6 Hawaii 
538, 540. 

67. N.J.—^Longley v. Sperry, 66 A. 
1062, 72 N.J.Eg. 637. 

68. Ind.—Guyer v. Union Trust Co. 
of Indianapolis, 104 N.B. 82, 55 
Ind.App. 472. 

69. lowa.—Willard v. Cramer, 36 
lowa 22. 

70. 111.—Martin v. Heilman Mach. 
Works, 89 IlLApp. 159. 

Judicial notice of location of town 
Where the caption of the acknowl¬ 
edgment of a chattel mortgage omits 
the name of the county, but the offl- 


cer signs himself as justice of the 
peace for a certain incorporated 
town, it is a valid acknowledgment, 
since the court will take judicial 
notice of the county in which the 
town is located, and that the officer 
is a justice in that county.—Gilbert 
V. National Cash-Register Co., 52 N. 
E. 22, 176 111. 288. 

Acknowledger shown to be resident 
Under a statute providing that, 
when acknowledgment is made by a 
resident, the justice shall certify 
that the instrument was “entered" 
by him, it will be presumed, where 
such certificate is made, that the per¬ 
son acknowledging the instrument 
was a resident.—Gilbert v. National 
Cash-Register Co., 52 N.B. 22, 176 111. 
288, 

71. N.H.—Hili V. Gilman, 39 N.H. 

88 . 

A deputy need not sign his own 
name after the name of the officer. 
—^Woodward v. Donovan, 167 111.App. 
503. 

72. lowa.—Gammon v. Bull, 53 N. 
W. 340, 86 lowa 754. 

Minn.—Evans v. Smith, 44 N.W. 880, 
43 Minn. 59—^Thompson v. Scheid, 
38 N.W. 801, 39 Minn. 102, 12 Am. 
S.R. 619. 

11 C.J. p 481 note 27. 

Use of another notary’s seal 

The fact that the notary taking an 
acknowledgment uses a general seal 
belonging to another notary, and 
having no peculiar marks or names 
on it, will not invalidate the ac¬ 
knowledgment.—^Muncie Nat. Bank v. 
Brown, 14 N.B. 358, 112 Ind. 474.'' 

I 73, Wash.-r-Bank of Commerce of 
Anacortes v. Kelpine Products Co., 
10 P.2d 238, 167 Wash. 592. 

1 C.J. p 849 notes 76 [a], 78 [a]. 
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Acknowledgment by officer for Cor¬ 
poration 

The statement In a certificate, 
“This mortgage was acknowledged 
before me by I. W. Hottel," does not 
substantially comply with a statute 
requiring that the certificate of ac¬ 
knowledgment by a corpor^ion 
“Show that the president or other 
head officer acknowledged it for the 
Corporation;” the statement shouid 
be, “This mortgage was acknowl¬ 
edged before me this 16th day of 
October, 1915, by I. W. Hottel, the 
secretary and general manager for 
the Farmers’ Mill and Elevator Com- 
pany, a Corporation, mortgagor.”— 
J. D. Best & Co. V. Wolf Co., 186 
P. 371, 374, 67 Colo. 42, 29 A.Ii.R. 
899. 

74. Colo.—J. D. Best & Co. v. Wolf 
Co., supra. 

75. Wash.—Yukon Inv. Co. v. Cres¬ 
cent Meat Co., 248 P. 377, 140 
Wash. 136. 

76. Wash.—^Bank of Commerce of 
Anacortes v. Kelpine Products Co., 
10 P.2d 238, 167 Wash. 592—Yukon 
Investment Co. v. Crescent Meat 

I Co., 248 P. 377, 140 Wash. 136. 

77. N.J.—Pineus v. U. S. Dyeing & 
Cleaning Works, 133 A. 66, 99 N. 
J.Eq. 160. 

78. Wash.—^Yukon Investment Co. 
V. Crescent Meat Co., 248 P. 377, 
140 Wash. 136. 

79. Wash. — Brady v. Frigidaire 
Sales Corporation, 40 P.2d 166, 180 
Wash. 472. 

80. Wash.—Bank of Commerce of 
Anacortes v. Kelpine Products C6., 
-10 P.2d 238, 167 Wash. 592—Yukon 

Investment Co, v. Crescent Meat 
Co., 248 P. 377, 140 Wash. 136. 
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sion of the proper revenue stamps,^^ unless it af- 
firmatively appears that the omission is the resuit of 
an attempt to evade the statute. ^2 unstamped 
chattel mortgage has been held inadmissible,^^ but 
under other authority the omission of required 
stamps is no bar to reading the instrument in evi- 
dence in the absence of proof that the omission was 
fraudulent.^^ 

§ 84. Affidavit Accompanying Instrument 

a. Necessity 

b. Sufficiency 

a. Necessity 

(1) In general 

(2) Effect of notice or knowledge of 

mortgage 

(1) In General 

Under governlng statutes, which are strictiy con- 


strued, the annexation of an affidavit as to the good faith 
of, or consideration for, a chattel mortgage is, with some 
qualifications, essentia! to validity as against creditors 
and subsequent purchasers, but not as between the par¬ 
ties. The want of, or a defect in, an affidavit is cured 
by the mortgagee's taking possession of the property be- 
fore third parties^ rights intervene. 

Where a statute providing all that is required to 
complete the execution of a chattel mortgage makes 
no reference to an affidavit of good faith, execu¬ 
tion is complete, and the mortgage is entitled to 
recordation, without such affidavit.^^ Under par- 
ticular governing statutes, however, the annexation 
of an affidavit as to the good faith of, or the con¬ 
sideration for, the mortgage, or both is requisite to 
its registration or recordation,^® and, subject to 
qualifications later appearing, to its validity as to 
subsequent purchasers for value and in good faith,®*^ 
a subsequent mortgagee in good faith,®® and credi¬ 
tors of the mortgagor.®9 As between the par- 


81. S.D.—Plunkett v. Hanschka, 85 
N.W. 1004, 14 S.D. 454. 

Stamp taxes on written instruments 
generally see the C.J.S. title Inter- 
nal Revenue §§ 89-99, also 33 C.J. 
p S15 note 28-p 321 note 10. 

82. Me.—Brown v. Thompson, 59 
Me. 372. 

S.D.—Plunkett v. Hanschka, 85 N.W. 
1004, 14 S.D. 454. 

83. Hawaii.—Hardy v. Ruggles, 1 
Hawaii 457. 

N.H.—Janvrin v. Fogg, 49 N.H. 340. 

84. Wis.—Fenelon v. Hogoboom, 31 
Wis. 172. 

85. Mont.—^Walker Motor Exchange 
V. Lindberg, 284 P. 270, 86 Mont. 
513, applying Oklahoma statute. 

86. U.S.—Petition of International 
Harvester Co. of America, C.C.A. 
Mich., 9 P.2d 299, applying Michi- 
gan statute. 

Mont.—Hansen v. Johnson, 4 P.2d 
1088, 90 Mont. 597—Pergus County 
v. First State Bank of Hilger, 213 
P. 1114, 67 Mont. 1. 

Chio.—Central Acceptance Co. v. 

Mundy, 29 Ohio N.P.,N.S., 527. 

11 C.J. p 481 note 45. 

Chattel mortgage not accompanied 
by proper affidavit as affording no¬ 
tice see infra § 164. 

“Mischief intended to be remedied 
by . . . [such a statute] was the 

giving of colorable mortgages by 
debtors for the purpose of covering 
up their property and hindering and 
delaying honest creditors in pursuit 
of their legal remedies against them. 
The statement required by this sec- 
tion to be made under oath by the 
mortgagee on the mortgage as to the 
amount of his claim, and that it is 
just and unpaid, is vital to the spirit 
of the statute, in the light of the 
mischief it was intended to prevent. 
It subjects the conscience of the par¬ 


ties to the severe test of an oath as 
to the amount and justice of his 
claim to be secured by the mort¬ 
gage."—Benedict v. Peters, 51 N.E. 
37, 58 Ohio St. 527, 534—Central Ac¬ 
ceptance Co. V. Mundy, 29 Ohio N. 
P.,N.S., 527, 530. 

Original affidavit, not a copy, re¬ 
quired to be attached to filed mort¬ 
gage or copy thereof, under Michi- 
gan statute.—^Petition of Internation¬ 
al Harvester Co. of America, C.C.A. 
Mich., 9 P.2d 299. 

87. Wash.—^Robert Morton Organ 
Co. V. Armour, 38 P.2d 257, 179 
Wash. 392—Robert Morton Organ 
Co. V. Armour, 23 P.2d 887, 173 
Wash, 462, remittitur recalled 27 
P.2d 1119, 173 Wash. 462—Seaboard 
Securities Co. v. Sullivan, 16 P.2d 
836, 170 Wash. 699—Sullivan v. 
Mahl, 16 P.2d 836, 170 Wash. 699 
—Sullivan v. Lewis, 16 P.2d 834, 
170 Wash. 413—West American Fi- 
nance Co. v. Pinstad, 262 P. 636, 
146 Wash. 315. 

11 C.J. p 481 note 45. 

88 . Mont.—^Fergus County v. First 
State Bank of Hilger, 213 P. 1114, 
67 Mont. 1. 

89. U.S.—Haupt v. Moore, C.C.A. 
Cal., 77 F.2d 456, applying Califor- 
nia statute—^In re De Witt, D.C.: 
Mich., 18 P.2d 791, applying Michi- 
gan statute—In re Empire Refining 

.Co., D.C.Cal., 1 F.Supp. 548, apply¬ 
ing California statute—In re Jesse, 
C.C.AWash., 286 F. 305, applying 
Washington statute. 

Cal.—^IVehrle v. Marks, 25 P.2d 51, 
134 CaLApp. 141. 

N.J.—Central Chemical Co. v. Vir- 
ginia-Carolina Chemical Corpora¬ 
tion, 168 A. 279, 114 N.J.Eq. 48— 
Lion Shoe Co. v. Price, 155 A. 775, 
108 N.J.Eq. 553—Sherman v. Union 
County Wholesale Tobacco & Can- 
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dy Co., 155 A. 615, 108 N.J.Eq. 477 
—Fitzpatrick v. Barnard, Phillips 
& Co., 123 A. 245, 95 N.J.Eq. 363- 
—Hunt V. Ludwig, 116 A. 699, 93 
N.J.Eq. 314, affirmed 118 A. 839, 94 
N.J.Eq. 158—Unger v. Hochman, 
133 A. 180, 4 N.J.Misc. 445. 

Wash.—Seaboard Dairy Credit Cor¬ 
poration V. Paulsen, 25 P.2d 974, 
174 Wash. 594—^Kliks v. Tenet 
Mortg. Co., 299 P. 367. 162 Wash. 
514—Pacific States Securities Cor¬ 
poration V. Austiii, 263 P. 732, 146 
Wash. 492—First Guaranty Bank 
V. Western Cross-Arm & Mfg. Co., 
247 P. 1027, 139 Wash. 614—Woods 
V. Toung Lumber Co., 181 P, 865, 
107 Waslj. 432. 

11 C.J. p 481 note 45. 

Object of statute 

(1) “With the object of prevent- 
ing fraud in the pledging of chattels 
by mortgage and as a means of au- 
thenticating and verifying the con- 
tents of the mortgage, many States 
provide by statute that a chattel 
mortgage to be valid shall be ac¬ 
companied by an affidavit made by 
one of the parties, either showing 
that the mortgage is made without 
intent to hinder and defraud credi¬ 
tors or disclosing the consideration, 
and indicating as nearly as possible 
the amount due and to grow due. 
The provisions, as well as the inter- 
pretation of such statutes, depend in 
different jurisdictione very largely 
upon the light in which chattel mort¬ 
gages are regarded as a security.”— 
In re Novelty Web Co., N.J., 236 F 
501, 503, 149 C.C.A, 653, affirming, 
D.C., 228 P. 1007. 

(2) “The legislative purpose in the 

enactment . . . was to compel 

the mortgagee to commit himself to 
a statement or disclosure of his debt 
or claim, under oath, -when he made 
his mortgage a ihatter of record, suf- 
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ties,^^ however, and as against third persons in 
privity with the parties to the transaction leading to 
mortgage,9i or having no rights against the mort- 
gagor,^^ no affidavit is necessary; and no affidavit 
describing the debt for which the mortgage was giv- 
en is necessary to a commondaw mortgage.^^ 

The statutes above referred to are held to require 
striet construction, as being in derogation of the 
common law.^^ They apply to Instruments which, 
although in some other form or called by some 
qther name, are, in fact chattel mortgages,^^ 
not, of course, to instruments not such in fact.^® 

Cases passing on the sufficiency of the accom- 
panying affidavit, as dealt with in subdivision a of 
this section, support by inference the proposition 


that an affidavit is necessary. 

The omission of a proper affidavit is not remedied 
by a subsequent affidavit without again recording 
the instrument,^'^ or by an affidavit of renewal stat- 
ing the requisite facts, including the averment of 
good faithj^s or by the fact that the mortgagor 
went before a notary public for the purpose and 
with the intent of performing every act required by 
law to make the instrument a valid mortgage. 

Affirmation by the mortgagor may be sufficient if 
he has conscientious scruples against the taking of 
an oath.^ 

Effeci of mortgage e's taking possession. The 
want of,2 or a defect in,^ an affidavit is cured where 


ficiently precise and specific to af- 
ford the creditors of the mortgagor. 
in case fraud was suspected, a faiif 
opportunity to ascertain, hy judicial 
investigation or otherwise, whether 
the mortgage was an honest security 
or a mere fraudulent cover.”—^Bate- 
man Bros. v. Jones, 154 A. 4, 5, 109 
N.J.Eci. 8. 

Attaching creditor 
N,J.—Central Chemical Co. v. Vir- 
ginia-Carolina Chemical Corpora¬ 
tion, 168 A. 279, 114 N.XEq. 48. 
1ttortgagor’s trnstee in hankruptcy 
U.S.—Haupt V, Moore, C.C.ACal., 77 
F.2d 456, applying California stat-- 
ute—In re Empire Refining Co., B, 
C.Cal., 1 F.Supp. 548, applying Cal¬ 
ifornia statute—In re Jesse, C.C.A, 
Wash., 286 F. 305, applying Wash¬ 
ington statute. 

Purchaser from mortgagor’s trnstee 
in bankruptcy 

Wash. — First Guaranty Bank v. 
Western Cross-Arm & Mfg. Co., 
247 P. 1027,r 139 Wash. 614. 

90. U.S.—Haupt V. Moore, C.C.A. 
Cal., 77 F.2d 456, applying Cali¬ 
fornia statute. 

Mont.—Hansen v. Johnson, 4 P.2d 
1088, 90 Mont. 597. 

Vt.—Gilfillan’s Adm’r v. Bixhy, 139 
A. 250, 100 Vt. 468. 

Wash.—^Woods v. Young Lumher Co., 
181 P. 865, 107 Wash. 432. 

11 C.J. p 482 note 49. 

Between mortgagor and mortgagee’s 
assignee 

Wash.—Pacific States Securities Cor¬ 
poration V. Austin, 263 P. 732, 146 
Wash. 492. 

So as to tmst receipt exeeuted in 
a transaction presenting ‘'all the es- 
sential elements of a chattel mort¬ 
gage.”—General Motors Acceptance 
Corporation v. Berry, 167 A. 553, 555, 
86 N.H. 280. 

Where parties made alterations in 
the mortgage after its exeeution, the 
•mortgage was valid as to the parties, 
although no new affidavit was made. 


—Adams v. Rice, 18 A. 652, 65 N.H. 
186. 

91. Cal.—^Beckjord v. Traeger, 39 P. 
2d 523, 524, 3 Cal.App.2d 385, re- 
hearing denied 41 P.2d 172. 

Beason for mle 

'Hoth of these sections of the 
Civil Code are for the protection of 
creditors not in privity with the par¬ 
ties to an obligation,”—Beckjord v. 
Traeger, supra. 

92. Mont.—Marcum v. Coleman, 19 
P. 394, 8 Mont. 196. 

93. Vt.—Thompson v. Fairbanks, 66 
A. 11, 75 Vt. 361, 104 Am.S.R. 899, 
affirmed 25 S.Ct. 306, 196 U.S. 516, 
49 L.Ed. 577. 

94. Mont.—Reynolds v. Fitzpatrick, 
57 P, 452, 23 Mont. 52—Milburn 
Mfg. Co. V. Johnson, 24 P. 17, 9 
Mont. 537. 

95. “Manifestly, if the law were 
otherwise, the requirement as to the 
affidavit of good faith accompanying 
the exeeution of a chattel mortgage 
could be easily avoided and its pur¬ 
pose wholly defeated.”—^Kato v. Un¬ 
ion Oil Co. of California, 159 P. 692, 
695, 92 Wash. 473. 

Assignment 

Wash. — First Guaranty Bank v. 
Western Cross-Arm & Mfg. Co., 
247 P. 1027, 139 Wash. 614. 

Bili of sale 

N.J.—Central Chemical Co. v. Vir- 
ginia-Carolina Chemical Corpora¬ 
tion, 168 A. 279, 114 N.J.Eq. 48— 
Unger v. Hochman, 133 A. 180, 4 
N.J.Misc. 445. 

Wash.—Seaboard Securities Co. v. 
Sullivan, 16 P.2d 836, 170 Wash. 
699—Sullivan v. Mahl, 16 P.2d 836, 
170 Wash. 699—Sullivan v. Eewis, 
16 P.2d 834, 170 Wash. 413—Pacific 
States Securities Corporation v. 
Austin, 263 P. 732, 146 Wash. 492 
—Kato V. Union Oil Co. of Cali¬ 
fornia, 159 P. 692, 92 Wash. 473. 
11 C.J. p 481 note 45 [a] (1). 
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Conditional sales contract 
U.S.—Haupt V. Moore, C.C.A.Cal., 77 
P.2d 456. 

Cal.—^Wehrle v. Marks, 25 P.2d 51, 
134 Cal.App. 141. 

Wash.—Seaboard Dairy Credit Cor¬ 
poration V. Paulsen, 25 P.2d 974, 
174 Wash. 954—^West American Fi- 
nance Co. v. Finstad, 262 P. 636, 
146 Wash. 315. 

Mortgage of real and personal prop- 
erty 

Wash.—Manhattan Trust Co. v. Se- 
attle Coal, etc., Co., 48 P. 333, 16 
Wash. 499. 

96. Mortgage of hook acconxits 
N.J.—Nash v. Hali, Ch., 39 A. 374, 

affirmed 43 A. 683, 58 N.J.Eq. 654. 
Tmst receipt 

U.S,—In re Ford-Rennie Leather Co., 
D.C.Del., 2 F.2d 750. 

Provision in a lease for the giving 
of a chattel mortgage to secure its 
performance does not make it part 
of the mortgage, and an affidavit, 
therefore, is not necessary to the 
lease.—Goddard v. Morgan, Wash., 74 
P.2d 894. 

97. Cal.—Alferitz v. Scott, 62 P. 735, 
130 Cal. 474. 

11 C.J. p 482 note 46. 

98. Mont.—Butte First Nat. Bank v. 
Beley, 80 P. 256, 32 Mont. 291. 

99. U.S.—In re Johnston, D.C.Cal., 
220 F. 218. 

1. N.J.—^Wilson V. Lippincott, Ch., 
44 A. 989. 

2. N.H.—General Motors Acceptance 
Corporation v. Berry, 167 A. 553, 
86 N.H. 280. 

11 C.J. p 482 note 53. 

Defects cured by taking possession 
generally see infra § 212. 

3. Vt.—Bean v. Parker, 96 A. 17, 
89 Vt. 532. 

Possession taken after levy hy 
sheriff will not supply the place of 
an insufficient affidavit.—Bonnet v.. 
Hope Mfg. Co., 26 A 685, 51 N.J.Eq.. 
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the mortgagee takes possession of the property be- 
fore the rights of third persons intervene. 

General creditores remedy. A mortgagee seizing 
and selling a chattel under a mortgage void because 
the annexed affidavit fails to comply with the gov- 
erning statute is liable to account to the mortga- 
gor’s general creditors for the proceeds of the sale.*^ 
A general creditor of the mortgagor has been held 
unable to set aside such a deficient mortgage until 
he has himself acquired a specific interest in, or 
claim on, the particular property involved;^ but a 
different resuit has been reached under controlling 
statutory language.® 

(2) Effect of Notice or Knowledge of Mort¬ 
gage 

The authoritles are not in accord as to whether no¬ 
tice or knowledge of a mortgage lacking an affidavit will 
validate it as against third persons. 

Under particular statutes requiring an affidavit, 


notice or knowledge of a mortgage lacking a prop- 
er affidavit has been held to validate it as against a 
transferec}*^ creditor,^ incumbrancer,^ subsequent 
mortgagee,^0 or subsequent purchaser,^^ 

Under some of the statutes, however, a distinc- 
tion has been made between creditors on the one 
hand and subsequent purchasers and incumbrancers 
on the other ,^2 g^ch a mortgage being held void as 
to creditors with notice, whether they become such 
before or after the giving of the mortgage,al- 
though valid, as stated heretofore, as against in¬ 
cumbrancers and purchasers having notice. The 
subsequent acceptance of mortgage security by a 
creditor has been held not to take him out of the 
rule making a mortgage without affidavit void as 
against a creditor with notice there is au- 

thority to the contrary.l® 

b. Snfficiency 

(1) Time of execution 


162, reversed on other grounds 28 A. 
601, 51 N.J.Eq. 615. 

Aetion to foreclose as possession 
Unless possession is taken in be- 
half of the mortgagee, an execution 
levied before entry of the decree but 
after commencement of an action to 
foreclose a mortgage having an in- 
sufficient affidavit is superior to the 
foreclosure, since a foreclosure is not 
an equitable levy effecting a transfer 
of possession.—Kato v. Union Oil 
Co. of California, 159 P. 692, 92 
Wash, 473. 

4. N.J.—Lion Shoe Co. v. Price, 155 
A. 775, 108 N.J.Eq. 553. 

5, Cal.—^Pred C. Silverthorn & Sons 
V. Pacific Finance Corporation, 23 
P.2d 798, 799, 133 Cal.App. 163. 

arature of interest or claim required 
“The interest in or claim upon the 
property involved which jnust be ac¬ 
quired by a general creditor in order 
to enable him to successfully attack 
a prior mortgage not exeeuted in full 
conformity with the statutes must be 
one arising from some legal proceed- 
ing or one in the nature of some 
process authorizing an immediate 
seizure of the property, and . . . 

something more is required than the 
lien of a subsequent mortgage secur- 
ing a note not yet due which is tak¬ 
en with notice.*’—^Fred C. Silverthorn 
& Sons V. Pacific Finance Corpora¬ 
tion, supra. 

Jadgment creditpr issuing execu¬ 
tion may attack a mortgage not 
properly verified by the mortgagee’s 
affidavit.—Unger v. Hochman, 133 A. 
180, 4 N.J.Misc. 445—11 C.J. p 486 
note 99 [a]. 

e. In Wasliington, “under the stat¬ 
ute ... a mortgage of personal- 
ty, not supported by the required af¬ 


fidavit ... is Void as against 
ali creditors of the mortgagor, both 
existing and subsequent, whether or 
not they have or claim a lien upon 
such property.* *’ — Kliks v. Tenet 
Mortg. Co., 299 P. 367, 371, 162 Wash. 
514. 

7. Wash.—Robert Morton Organ Co. 
V. Armour, 38 P.2d 257, 179 Wash. 
392. 

8. Md. — Goldsborough v. Tinsley, 
113 A, 861, 138 Md. 411. 

9. Cal.—^Fred C. Silverthorn & Sons 
V. Pacific Finance Corporation, 23 
P.2d 798, 133 Cal.App. 163. 

11 C.J. p 482 note 56 [a] (4). 

10. Ohio.—Whitaker v. Westfall, 2 
Ohio Cir.Ct. 321, 1 Ohio Cir.Dec. 
509. 

In SContana 

(1) Such a mortgage is valid as 
to a subsequent mortgagee with ac- 
tual knowledge.—^Pergus, County v. 
First State Bank of Hilger, 213 P. 
1114, 67 Mont. 1. 

(2) Under a prior statute, such a 
mortgage was held invalid as to all 
persons other than the parties there- 
to, irrespective of notice or knowl- 
edge.—Milburn Mfg. Co. v. Johnson, 
24 P. 17, 9 Mont. 537, 542. 

11. N.H.—^Roberts v. Crawford, 58 
N.H. 499. 

Wash.—Robert Morton Organ Co. v. 
Armour, 23 P.2d 887, 173 Wash. 
462, remittitur recalled 27 P.2d 
1119, 173 Wash. 462. 

11 C.J. p 482 note 56 [a] (5). 

Subsequent purchaser assuming 
mortgage debt 

Mont.—Reynolds v. Fitzpatrick, 57 
P. 452 ; 23 Mont. 52. 

12. U.S.—^American Li. & T. Co. v. 
Olympia Light, etc., Co., C.C.Wash., 
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72 P. 620, applying Washington 
statute. 

13. Cal.—Fred C. Silverthorn & 
Sons v. Pacific Finance Corpora¬ 
tion, 23 P.2d 798, 133 Cal.App. 163. 

11 C.J. p 482 note 56 [a] (2). 

“The words ‘for value and in good 
faith’ were not employed in the stat¬ 
ute to create a condition affecting 
the rights of creditors.’’—American 
L. & T. Co. V. Olympia Light, etc., 
Co., C.C.Wash., 72 P. 620, 621. 

14. Wash.—Smith v. Allen, 138 P. 
683. 78 Wash. 135, Ann.Cas.l915D 
300—Blumauer v. Clock, 64 P. 844, 
24 Wash. 596. 

15. Wash.—Seaboard Dairy Credit 
Corporation v. Paulsen, 25 P.2d 
974, 174 Wash. 954. 

11 C.J. p 482 note 56 [a] (6). 
Beason for rule 

‘Tt seems to us that the more rea- 
sonable and just construction of the 
law would be to construe the term 
‘creditor’ with reference to the in- 
ception of the obligation of the 
debtor, rather than to conditions 
which might afterwards arise.*’— 
Blumauer v. Clock, 64 P. 844, 24 
Wash. 596, 600, 85 Am.S.R. 966. 

16b Cal.—Fred C. Silverthorn & 
Sons V. Pacific Finance Corpora¬ 
tion, 23 P.2d 798, 133 Cal.App. 163. 
Beasou for mle 

“The statute makes a 'distinction 
between a creditor and an incum- 
brancer, in so far as the matter of 
notice is concerned, but it makes no 
distinction between an incumbrancer 
who with notice enters into a new 
transaction and one who with notice 
relies upon and takes security for a 
prior obligation.”—Fred C. Silver¬ 
thorn & Sons V. Pacific Finance Cor¬ 
poration, 23 P.2d 798, 800, 133 Cal. 
App. 163. 
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(2) Who may make 

(3) Who may take 

(4) Form and contents 

(5) ’ Signature of afifiant 

(6) Jurat 

(1) Time of Execution 

An affidavit may be effectua! whether executed be- 
fore or after the execution of the mortgage. 

The execution of the affidavit before the mort¬ 
gage does not render it inefifectual to support the 
mortgage when it is subsequently exe'cuted.^7 Con- 
versely, an affidavit executed and attached subse¬ 
quently to the execution of a mortgage will render 
it valid, except as against intervening rights and 
claims.^^ 

(2) Who May Make 

Statutory provlslons prescrlbing the persons who may 
make the requlred affidavit must be complied with. 


Under the varying provisions of statutes, the 
affidavit may be required to be made by the mort- 
gagee, his agent, or attorney,^^ the holder of the 
mortgage, his agent, or attorney,^® the mortgagor 
or some person for him having knowledge of the 
facts,^^ or both the mortgagor and the mbrtgagee.22 
In the construction of particular statutes, it has 
been held that a trustee may make the necessary 
affidavit,23 that an affidavit by an agent^^ or an 
attorney in fact,^^ or by one selectman in behalf 
of a town,26 may be sufficient, that one of several 
comortgagees has authority to make the affidavit as 
agent for the others,27 and, with respect to a crop 
mortgage, that only the person recognized as the 
sole tenant, and no other occupant, need sign the 

affidavit.28 

In the case of a Corporation, if no particular offi- 
cer is designated in the statute as the person who 
shall execute the affidavit, it may be made by any 
one of its officers or agents but it must be made 


17. Ohio.—^Engleright v. Annesser, 
19 Ohio Cir.Ct. 73, 10 Ohio Cir. 
Dec. 406—In re Wise, 9 Ohio S. & 
C. P. 760, 7 Ohio N.P. 103. 
la U.S.—^Allen v. American L. & T. 

Co., Wash.. 79 F. 695, 25 O.C.A. 147. 
Cal.—^Alferitz v. Scott, 62 P. 735, 130 
Cal. 474. 

la tJ.S.—^Wells V. Rutkowski, C.C. 
A.Ohio, 69 F.2<i 143, applying Ohio 
statute. 

11 C.J. p 483 note 63 [b], 

Beal party in interest 
Mortgage held not void for the 
reason that “the sworn statement 
thereon required by law was made 
by the agent of the . , . [mort- 
gagee] and not by the agent of the 
real party in interest."—Connecticut 
Mut. Life Ins. Co. v. Shelly Seed 
Corporation of Holgate, 189 N.B. 654, 
657, 46 Ohio App. 548. 

20. TJ.S.—Haines v. Keating, C.C.A. 
N.J., 296 F. 896, applying New 
Jersey statute. 

N.J.—Moore v. Preiss Trading Cor¬ 
poration, 184 A. 521, 120 N.J.Eq. 
214, affirming 182 A. 824, 119 N.J. 
Eq. 366—Locke Cotton Mills Co. v. 
Plasket, 183' A. 682, 119 N.J.Eq. 
598—^Pineus v. TJ. S, Oyeing and 
Cleaning Works, 133 A. 66, 99 N.J. 
Eq. 160—Lessler v. Paterson Nat. 
Bank, 128 A. 800, 97 N.J.Eq, 396, 
affirmed 131 A. 923, 99 N.J.Eq. 428. 
11 C.J. p 483 note 63 [a]. 

21. U.S,—In re De Witt, D.C.Mich., 
' 18 F.2d 791, applying Michigan 

statute. 

22. U.S.—Haupt v. Moore, C.C.A. 
Cal., 77 F.2d 456, applying Califor- 
nia statute. 

N.H.—Gibbs v. Parsons, 6 A. 93, 64 
N.H. 66. 

11 C.J. p 483 note 63 [c]. 


23. U.S.—Petition of Jackson, C.C. 
A.Ohio, 18 P.2d 462, applying Ohio 
statute. 

11 C.J. p 483 note 64. 

Corpus Juris statement cited in 
connection with the contention that 
the sworn statement was not made 
by the agent of the real party in in¬ 
terest.—Connecticut Mut. Life Ins. 
Co, v. Shelly Seed Corporation of 
Holgate, 189 N.E. 654, 657, 46 Ohio 
App. 548. 

Beneficiary need not join where 
the mortgage does not disclose the 
trusteeship.—Cope v. Minnesota Type 
Fdy. Co., 49 P. 387, 20 Mont. 67. 

24. N.J.—^Watson v. Rowley, 52 A. 
160, 63 N.J.Eq. 195. 

11 C.J. p 483 note 66. 

Agency must relate to holding of 
mortgage 

N.J,—^Watson v. Rowley, 52 A. 160, 
63 N.J.Eq. 195. 

Absence of mortgagee must be ac¬ 
eo unted for.—Cope V. Minnesota Type 
Fdy. Co., 49 P. 387, 20 Mont. 67— 
Leopold v. Silverman, 16 P. 580, 7 
Mont. 266—11 C.J. p 483 note 68. 

Mortgagor cannot act as the agent 
of the holder, at least as long as the 
former retains his interest in the 
property.—^Watson v. Rowley, 52 A. 
160, 63 N.J.Eq. 195. 

25-. Wash.—^Jesseph v. Carroll, 219 
P. 429, 126 Wash. 661. 

2G. N.H.—Sumner v. Dalton, 68 N. 
H. 295. 

27. Ohio.—^Voss V. Murray, 32 N.E. 

1112, 50 Ohio St. 19. 

Mortgagee actlng for severi lenders 
Where ten individuals contributed 
a sum of money, which was deliv- 
ered to a bank cashier to be loaned 
,to the bankrupt, and the cashier, in 
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making the loan, took a note payable 
to himself, secured by a chattel 
mortgage, the affidavit of the mort¬ 
gagor and mortgagee, that the mort¬ 
gage was to secure a just debt due 
and owing from the mortgagor to 
the mortgagee, was true, since the 
mortgagee was the only one author- 
ized at law to collect the debt, al- 
though the contributors could have 
sought equitable relief to compel 
him to pay them the amount recov- 
ered.—In re Caledonian Co., C.C.A. 
Vt., 272 P. 972, applying Vermont 
statute. 

28. Cal.—Bell v. Central Bank of 
Imperial Valley, 265 P. 551, 89 Cal. 
App. 551. 

29. Cal.—Old Settlers’ Inv. Co. v. 
White, 110 P. 922, 158 Cal. 236— 
Tost V. Santa Anna Commercial 
Bank, 29 P. 858, 94 Cal. 494. 

11 C.J. p 484 note 74. 

Mistake iu designation of afflant 
Where the chattel mortgage on the 
property of a Corporation was ac- 
knowledged by the secretary, an af¬ 
fidavit by the same individual, de- 
scribing him as secretary, and stat- 
ing that he was the individual mort¬ 
gagor, and that it was made in good 
faith, was manifestly intended to be 
made on behalf of the Corporation, 
and does not invalidate the mort¬ 
gage.—^First Nat. Bank v. Oppen- 
heimer, 212 P. 164, 123 Wash. 290. 

In New Jersey 

(1) Under a statute requiring that 
the affidavit be made “by the holder 
of said mortgage, his agent, or attor¬ 
ney," it was held that, “when an 
affidavit is taken by a Corporation 
through an attorney or agent, the 
fact of agency must be verifled in 
the affidavit, and when taken by the 
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to appear in the affidavit that a representative of the 
Corporation actually made an oath as to the facts.^O 

A partner making the affidavit of good faith for 
the firm must identify himself as a member of the 
firm,3l or sign the firm name.^^ Where partners 
act as individuals, each individual must sign the 
affidavit^^ 

The spouse of the mortgagor need not join in the 
affidavit unless a necessary party to the mortgage.^^ 

A third person who is secured by a mortgage must 
have some one make an affidavit in his behalf as to 
the validity of his claim,^® 

(3) Who May Take 

!t shouid sufficiently appear that the affidavit was 
taken by a competent officer. 

It shouid sufficiently appear that the affidavit was 
taken by a competent officer.35 An affidavit is not 
rendered invalid by the fact that the notary pub- 


lic before whom it was executed was affiant^s at- 
torney.^'^ 

(4) Form and Contents 

(a) In general 

(b) Statement of consideration 

(c) Description of parties 

(a) In General 

SubstantiaI compiiance with statutes governing the 
form or contents of the affidavit is sufficient; the affi¬ 
davit shouid be liberaliy construed, and technical skili 
in drawing not required, but a substantiaI or material 
falsity in the affidavit voids the mortgage. The affidavit 
and mortgage may be read together, at least if the 
former refers to the latter. 

Ordinarily, where the affidavit contains the facts 
required by the statute, the form in which they are 
stated is immaterial.38 Statutory requirements as 
to form or contents must be substantially, but need 
not be literally, complied with;^9 and the affidavit 


Corporation per se by a duly quali- 
'fied officer of the Corporation his of- 
flcial capacity must appear either in 
the body of the affidavit or in the 
signature thereto.”—Moore v. Preiss 
Trading Corporation, 184 A. 521, 522, 
120 KJ.Eq. 214, affirming 182 A. 824, 
119 N.J.Eq. 366. 

(2) So, an affidavit by “Elias 
Preiss of Preiss Trading Corpora¬ 
tion,” signed “Elias Preiss,” is in- 
sufflcient for failure to show that af¬ 
flant was an officer or agent of the 
Corporation mortgagee.—Moore v. 
Preiss Trading Corporation, 184 A. 
521, 120 N.J.Eq. 214, affirming 182 A. 
824, 1*19 N.J.Eq. 366. 

(3) So, also, an affidavit, reciting 
that the Corporation mortgagee 
,swore to its contents and signed by 
the Corporation by its secretary, 
without showing that the secretary 
was the agent of the Corporation, is 
defective. ‘Tn the Lessler case [in¬ 
fra (4)] the affidavit was made by 
the president. . . . Acts of a 
president or vice president of a 
mortgagee Corporation are in legal 
contemplation the acts of the Cor¬ 
poration. Those of a secretary or 
agent may or may not be.”—^Pincus 
V. U. S. Dyeing & Cleaning Works, 
133 A. 66, 67, 99 N.J.Eq. 160. 

(4) “An affidavit of consideration 
. . . made by the president of a 
Corporation, the mortgagee, need not 

.affirm that he is the agent (presi¬ 
dent) ; he is in contemplation of law 
the Corporation. . . . The presi- 

denfs affidavit is in legal contem¬ 
plation the affidavit of the bank, and 
not that of an agent or attorney.”— 
Xessler v. Paterson Nat. Bank, 128 
„A. 800, 97 N.J.Eq. 396, affirmed 131 
A. 923, 99 N.J.Eq. 428. 

(5) Likewise, an affidavit taken by 


secretary and treasurer of corporate 
mortgagee is sufficient, where he is 
so described in the affidavit.—Locke 
Cotton Mills Co. v. Plasket, 183 A. 
682, 119 N.J.Eq. 598. 

(6) But an affidavit of mortgagor's 
vice president is not a sufficient com¬ 
piiance with such statute, in the ab- 
sence of a showing that he executed 
such affidavit as the agent of the 
mortgagee.—Haines v. Keating, C.C. 
A.N.J., 296 F. 896, applying New Jer- 
sey statute. 

30. U.S.—In re Empire Reflning Co., 
D.C.CaL, 1 P.Supp. 548. 

Statement that Corporation was 

swom is insufficient.—In re Empire 
Reflning Co., D.C.CaL, 1 F.Supp. 548. 

31. Cal.—^Modesto Bank v. Owens, 
53 P. 552, 121 Cal. 223. 

Mont.—Baker v. Gans, 16 P. 590, 7 
Mont. 329—Baker v. Power, 16 P. 
589, 7 Mont. 326. 

11 C.J. p 483 note 71. 

32. N.H.—^Randall v. Baker, 20 N. 
H. 335. 

33. Mont.—Cope v. Minnesota Type 
Fdy. Co., 49 P. 387, 20 Mont. 67— 
But te Hardware Co. v. Sullivan, 16 
P. 588, 7 Mont. 307. 

11 C.J, p 483 note 73. 

34. Wash.—Harker v. Woolery, 39 
P, 100, 10 Wash. 484. 

11 C.J. p 484 note 75. 

35. Mont.—^Leopold v. Silverman, 16 
P. 580, 7 Mont. 266. 

36. Cal.—^Ede v. Johnson, 15 Cal. 
63. 

Justice of the peace in another 
state is competent where “the stat¬ 
ute does not in terms require the af¬ 
fidavit to be signed or the oath ad- 
ministered within the state.”—Gibbs 
V. Parsons, 6 A. 93, 95, 64 N.H. 66. 
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37. U.S.—Petition of Jackson, C.C.A. 
Ohio, 18 F.2d 462. 

33. Ohio.—Gardiner v. Parmalee, 31 
Ohio St. 551—In re Merling, 5 Ohio 
S. & C. P. 390, 1 Ohio N.P. 35. 

39. U.S.—Wells V. Rutkowski, C.C. 
A.Ohio, 69 P.2d 143—In re De Witt, 
D.C.Mich., 18 P.2d 791—Lerner v. 
Gladstone, C.C.A.N.J., 1 F.2d 89— 
Haines v. Keating, C.C.A.N.J., 296 
P. 896—In re McCullough Truck- 
ing Co., C.C.A.N.J., 292 P. 103— 
McCullough V. McCrea, C.C.A.N.J., 
287 P. 342—In re Novelty Web Co., 
N.J., 236 P. 501, 149 C.C.A. 553, af¬ 
firming, D.C., 228 P. 1007. 

N.J.—Shupe V. Taggart, 107 A. 50, 
93 N.J.Law 123—Kaufman v. Util- 
ity Trucking Co., 187 A. 155, 120 N. 
J.Eq. 576—^Wisner Mfg. Co. v. Sec- 
ond Nat. Bank & Trust Co. of Red 
Bank, 162 A. 917, 111 N.J.Eq. 535— 
Sherman v. Union County Whole¬ 
sale Tobacco & Candy Co., 155 A. 
615, 108 N.J.Eq. 477—Bateman 

Bros. V. Jones, 154 A. 4, 109 N.J. 
Eq. 8—^Abeles v. Guelick, 137 A. 
853, 101 N.J.Eq. 180-^itzpatrick 
V. Barnard, Phillips & Co., 123 A. 
245, 95 N.J.Eq. 363—Hunt v. Lud- 
wig, 116 A. 699, 93 N.J.Eq. 314, 
affirmed 118 A. 839, 94 N.J.Eq. 158 
—Patrisco v. Nolan's Point Arause- 
ment Co., 159 A. 620, 10 N.J.Misc. 
397—Dawson v. Pine, 143 A. 89, 6 
. N.J.Misc. 774. 

11 C.J. p 484 note 79. 

Omission of material clause from 
the statutory form will render the 
affidavit invalid.—Sherman v. Union 
County Wholesale Tobacco & Candy 
Co., 155 A. 615, 108 N.J.Eq. 477—11 
C.J. p 484 note 84. 

Pormer rule in New Jersey 

Prior to the decision of this court 
in American Soda Fountain Co. v. 
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should be liberally, not technically, construed.^® 
Further, an afifidavit cannot be impeached because 
drawn inartificially or without a high degree of 
technical or because of mere surplusage.'*^ 

On the other hand, an insufficiency cannot be cured 
or explained by extrinsic evidence,“^3 

Statements in mortgage as aiding affidavit. Un¬ 
der a number of authorities, an insufficient affidavit 
cannot be aided by 'statements contained in the 
mortgage, unless reference is made to the body of 
the mortgage in the affidavit, in which case they 
may be read together;^^ but it has been held that 
where the bona fides of the transaction is not in 
question, slight circumstances will justify a reading 
of the affidavit and the mortgage as one,^^ ^nd oth¬ 
er cases declare without qualification that the affi¬ 
davit and the recitals in the body of the mortgage 
should, or must, be read together to ascertain 
whether there has been a sufficient compliance with 
the terms of the statute.^® 


False affidavit' Falsity in the affidavit generally,^ 
or any substantial or material deviation from the 
truth therein, voids the mortgagej^*^ even though 
such deviation was not intentional or in bad faith;^^-- 
and an affidavit false in part will not support a^ 
chattel mortgage even as to that part which it 
truthfully represents.”^^ However, an affidavit is: 
not objectionable if true as of the date.pf the re- 
cording of the mortgage,^^ or if the error is im-, 
material. 

(b) Statement of Consideration 
aa. In general 

bb. Description of consideration or ob- 
ligation 

aa. In General 

Statutes requiring the annexed affidavit to verlfy 
the consideration stated in the mortgage must be com- 
plied with. Likewise, where the affidavit itself is re- 
quired to state the consideration, the statement thereof 
must be true and adequate, aithough it need not be 


Stolzenbach, N.J,, 68 A. 1078, 16 L. 
R.A.,N.S., 703, the statutory affidavit 
of Consideration of a chattel mort- 
grage had been construed by the 
courts below as “a statutory require- 
ment of considerable technicality,” 
but in that case that doctrine was 
squarely rejected, it being held that, 
in the absence of fraud, Instruments 
so common in the course of commer- 
cial transactions by laymen as chat¬ 
tel mortgages should be sustained 
whenever there was an honest and 
substantial compliance with the stat¬ 
ute. 

U.S.—Haines v. Keating, C.C.A.N.J., 
296 F. 896, 897—In re McCullough 
Trucking Co., C.C.A.N.J., 292 F. 103 
—McCullough V. McCrea, C.C.A.N. 
J., 287 F. 342—In re Novelty Web 
Co., N.J., 236 F, 501, 159 C.C.A. 
553, affirming, D.C., 228 F. 1007. 
N.J.—^Bateman Bros. v. Jones, 154 A. 
4, 109 N.J.Eq. 8—Howell v. Stone, 
71 A. 914, 75 N.J.Bq. 289—Patrisco 
V. Nolan's Point Amusement Co., 
15*9 A. 620, 10 N.J.Misc. 397. 
Trostee^s statemeait of claim held 
liter^ compliance 

U.S.—Petition of Jackson, C.C.A.Ohio, 
18 F.2d 462, applying Ohio statute. 
Affidavit of good faith held sufficient 
Cal.—Rummelsburg v. McDonald, 226 
P. 412, 66 CaLApp. 380. 

40 . N.J.—Shupe v. Taggart, 107 A. 
50, 93 N.J.Law 123—Dawson v. 
Pine, 143 A. 89, 6 N.J.Misc., 774. 

Wash.—First Nat. Bank v. Oppen- 
heimer, 212 P. 164, 123 Wash. 290. 
11 C.J. p 484 note 80. 

41 . U.S.—^In re McCullough Truck¬ 
ing Co., C.C.A.N,J., 292 P. 103, ap¬ 
plying New Jersey statute—Mc¬ 
Cullough V. McCrea, C.C.A.N.J., 287 
P. 342, applying New Jersey stat¬ 
ute—In re Swain, D.C.N.J., 259 P. 

14 C.J.S.-45 


900—In re Novelty Web Co., N.J., 
236 P. 501, 149 C.C.A. 553, affirm¬ 
ing, D.C., 228 P. 1007, applying 
New Jersey statute. 

N.J.—Shupe V. Taggart, 107 A. 50, 
51, 93 N.J.Law 123—^Bateman Bros. 
V. Jones, 154 A. 4, 109 N.J.Eq. 8— 
Abeles v, Guelick, 137 A. 853, 101 
N.J.Eq. 180—Hunt v. Ludwig, 116 
A. 699, 700, 93 N.J.Eq. 314, affirmed 
118 A. 839, 94 N.J.Eq. 158. 

11 C.J. p 484 note 82. 

“The affidavit is not to be tested 
by the rules of pleading, nor treated 
as a technical requirement.”—Shupe 
V. Taggart, supra. 

42. N.J.—Lessler v. Paterson Nat- 
Bank, 128 A. 800, 97 N.J.Eq. 396, 
affirmed 131 A. 923, 99 N.J.Eq. 428. 

43 . N.J.—^Hunt V. Ludwig, 116 A. 
699, 93 N.J.Eq. 314, affirmed 118 A. 
839, 94 N.J.Eq. 158. 

11 C.J. p 484 note 85. 

44 . N.J.—Douglass v. Williams, Ch., 
48 A. 222. 

11 C.J. p 484 notes 86, 87, p 485 note 

88 . 

45. N.J.—Patrisco v. Nolanas Point 
Amusement Co., 159 A. 620, 622, 10 
N.J.Misc. 397. 

4®. N.J.—Shupe V. Taggart, 167 A. 
50, 93 N.J.Law 123—^Abeles v. Gue¬ 
lick, 137 A. 853, 101 N.J.Eq. 180. 

47 . U.S.—^Lemer v. Gladstone, C.C. 
A.N.J., 1 F.2d 89, applying New 
Jersey statute—In re McCullough 
Trucking Co., C.C.A.N.J., 292 F. 
103—^McCullough V. McCrea, C.C.A. 
N.J., 287 P. 342—In re Swain, D.C. 
N.J., 259 F. 900—^In re Novelty 
Web Co., N.J., 236 F. 501, 149 C.C. 
A. 553, affirming, D.C.; 228 P. 1007. 
N.J.—^Kauffman v. Utility Trucking 
Co., 187 A. 155, 120 N.J.Eq. 576— 
McDonald v. H. B. McDonald 
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Const. Co., 175 A. 87, 117 N.J.Eq. 
181—Sherman v. Union County 
Wholesale Tobacco & Candy Co., 
155 A. 615, 108 N.J.Eq. 477—Stan- 
ber V. Sims Magneto Co., 129 A. 
710, 98 N.J.Eq. 38, affirmed Heine ’ 
v. Hayden, 132 A. 922, 99 N.J.Eq. 
455—Hunt v. Ludwig, 116 A 699, 

93 N.J.Eq. 314, affirmed 118 A 839, 

94 N.J.Eq. 158. 

11 C.J. p 485 note 89, 

Erroneous statement of considera¬ 
tion see infra § 84 b (4) (b). 

48. U.S.—McCullough V. McCrea, C. 

C. A.N.J., 287 F. 342—In re Swain, 

D. C.N.J., 269 P. 900—In re Novelty 
Web Co., N.J., 236 P. 501, 149 C.C.’ 
A 553, affirming, D.C., 228 F. 1007. 

N.J.—McDonald v. H. B. McDonald 
Const. Co., 175 A. 87, 117 N.J.Eq. 
181—Hunt V. Ludwig, 116 A. 699, 

93 N.J.Eq. 314, affirmed 118 A 839, 

94 N.J.Eq. 158—Boice v. Conover, 
35 A. 402, 54 N.J.Eq. 531, reversed 
on other grounds 53 A. 910, 63 N. 
J.Eq. 273. 

Under Ohio statute, the contrary 
has been held, in the absence of a- 
clairh that fraud was perpetrated on 
creditors.—^In re Morgan, C.C.AOhio, 
26 F.2d 183. 

48. U.S.—In re Swain, D.C.N.J., 259 

F. 900, 901. 

N.J.—Locke Cotton Mills Co. v. Plas- 
ket, 183 A 682, 119 N.J.Eq. 598. 
“The affidfavit stands or falis as a 
whole; if a part is defective, the 
whole fails.”—In re Swain, supra. 

50 . N.J.—Heine v. Hayden, 132 A 
922, 99 N.J.Eq. 455, affirming Stan- 
ber V. Sims Magneto Co., 129 A 
710, 98 N.J.Eq. 38. 

51 . N.J.—^Lessler v. Paterson Nat. 
Bank, 128 A 800. 97 N.J.Eq. 396, 
affirmed 131 A 923. 99 N.J.Eq. 428. 

11 aj. p 484 note 81. 
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technicai. A statemsnt of the eonsideration as consisting and validity of the debt sought to be secured there- 
of advances may be sufficient. gg 

Under goveming statutory provisions, the affida- gjatutes requiring that the affidavit itself contain 
vit annexed to the mortgage has been variously re- a statement of the eonsideration,57 or of the amount 
quired to state substantially and truthfully52 that ^he claim or liability,58 must be complied with. 
the eonsideration set forth in the mortgage is true while a substantiai, as differing from a teehnieal, 

and bona fide,58 that the eonsideration is aetual, statement of the eonsideration may be aeeeptable,5® 

adequate, and given in good faith,5^ or that the the aflSdavit must, either alone or read in eonnee- 

mortgage was made for the bona fide purpose of tion with the mortgage,®» truthfully and adequately 

seeuring a debt or making indemnity, as the ease set it forth.61 So, the mortgage will be void if the 

may be,»» or to eonform substantially to the pur- statement of eonsideration overstates»^ or only par- 

pose of the mortgage and verify the truth, justiee, tially States»» the eonsideration, or eoneeals a bo- 


52. Md.—Marlbw v. MeCubbin, 40 
Md. 132, 137. 

Kecessity of followingr “ezact and 
literal” words 

“It has never been decided there 
must be an exact and literal follow- 
inff or incorporation of the words of 
the statute in the affidavit or other- 
wise it will be insufficient, On the 
contrary a substantiai compliance, a 
compliance which meets and sub- 
serves the purpose and desigrn of the 
Act is all that the law requires. 

. . . We think it very ciear . . . 

that falsity in the eonsideration as 
stated in this mortgage, would war- 
rant the assignment of perjury upon 
this aflidavit. It therefore appears 
to us to be a substantiai compliance 
with the requirements of the stat¬ 
ute.’*—Marlow v. MeCubbin, supra, 

53. Md.—Denton v. Griffith, 17 Md. 
301, 304. 

“Purpose of this law was to pre- 
vent fraudulent transfers of prop- 
erty, upon false or pretended con- 
siderations, and to that end required 
an affidavit as to the truth and good 
faith of the eonsideration expressed 
in the deed.”—^Denton v. Griffith, su¬ 
pra. 

54. U.S.—In re De Witt, D.C.Mich., 
18 F.2d 791, applying Michigan 
statute. 

55w Del.—Jefferson v. Stuckert, 104 
A. 781, 12 Del.Ch. 45, 

56 . Vt—Potter V. Foss, 130 A. 586, 
99 Vt. 8. 

Notes made after mortgage 

Where mortgage was given to se¬ 
cure payment of note described and 
any sum which may “hereafter be- 
come due on any and all forms of 
indebtedness,’’ accompanying affida¬ 
vit that mortgage was to secure debt 
specified in the conditions thereof, 
did not verify debts sought to be se¬ 
cured other than note described.— 
Potter V. Foss, 130 A. 586, 99 Vt. 8. 

57. U.S.—In re Novelty Web Co., N. 
J., 236 F. 501, 149 C.C.A. 553, af- 
firming, D.C., 228 F. 1007, applying 
New Jersey statute. 

N.J.—De Yoe v. Harper Bros., 191 A. 
851, 121 N.J.Eq. 699—^Kauffman v. 


Dtility Trucking Co., 187 A. l55, 
120 N.J.Eq. 576. 

11 C.J. p 485 note 91. 

58. U.S.—In re Morgan, C.C.A.Ohio, 
26 P.2d 183, applying Ohio statute. 

Ohio.—Blandy v. Benedict, 42 Ohio 
St. 295, 

59. U.S.—In re McCullough Truck¬ 
ing Co., O.C.A.N.J., 292 P. 103, ap¬ 
plying New Jersey statute. 

N.J.—Locke Cotton Mills Co. v. Plas- 
ket, 183 A. 682, 119 N.J.Eq. 598— 
Meyer v. Clinton Shirt & Blouse 
Co.. 167 A. 518, 113 N.J.Eq. 454. 
Befereuce to unsigued copies of 
agreement and note annexed does 
not render an affidavit insufficient 
where there is a statement that 
there was an agreement and a note, 
indicating that both papers were 
completed by signature.—Swift & Co. 
V. Walstein, 142 A. 175, 6 N.J.Misc. 
534. 

60. N.J.—Shupe v. Taggart, 107 A. 
50, 93 N.J.Law 123—Horowitz v. 
Weidner, Ch., 31 A. 771—^Abeles v. 
Guelick, 137 A. 853, 101 N.J.Eq. 

180— Patrisco v. Nolan’s Point 
Amusement Co., 159 A, 620, 10 N. 
J.Misc. 397. 

11 C.J. p 485 note 94. 

61. U.S.—^In re McCullough Truck¬ 
ing Co., C.C.A.N.J., 292 P. 103— 
McCullough V. MeCrea, C.C.A.N.J., 
287 P. 342—In re Swain, D.C., 259 
P. 900—In re Novelty Web Co., 
N.J., 236 F. 501, 149 C.C.A. 553, 
affirming, D.C., 228 P. 1007. 

N.J.—Kauffman v. Utility Trucking 
Co., 187 A. 155, 120 N.J.Eq. 576— 
McDonald v. H. B. McDonald 
Const. Co., 175 A. 87, 117 N.J.Eq. 

181— Pelin v. Arrow Mach. Co., 124 
A. 448, 96 N.J.Eq. 44—Hunt v. Lud- 
Wig, 116 A. 699, 93 N.J.Eq. 314, 
affirmed 118 A. 839, 94 N.J.Eq. 158. 

11 C.J. p 485 note 94. 

False affidavit generally see supra § 
84 b (4) (a). 

Effect of allowing substantiai com¬ 
pliance; mistake 

(1) “The rule of substantiai com¬ 
pliance in no way lessens the sub¬ 
stantive requirements of the Chattel 
Mortgage Act; the final and control- 
ling .inquiry, in the light of all the 
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facts, is whether the real considera- 
tion has been honestly and adequate¬ 
ly set forth in the affidavit.”—Bate- 
man Bros. v. Jones, 154 A. 4, 5, 109 
N.J.Eq. 8. 

(2) Requirements of statute are 
not lessened nor is its mandate 
weakened by rule of substantiai com¬ 
pliance. The command of the stat¬ 
ute is imperative that “unless the 
mortgage, when recorded, is accom- 
panied by an affidavit which States 
fully and plainly (completely and 
truthfully) the eonsideration on 
which it is founded . . . the 
courts shall treat the mortgage as 
absolutely void as against the cred- 
itors of the mortgagor,” irrespective 
of mistake, bad faith, and intention 
to defraud. 

U.S.—In re Novelty Web Co., N.J., 
236 P. 501, 504, 149 C.C.A. 553, af¬ 
firming, D.C., 228 P. 1007, apply¬ 
ing New Jersey statute. 

N.J.—Hunt v. Ludwig, 116 A. 699, 93 
N.J.Eq. 314, 317, affirmed 118 A. 
839, 94 N.J.Eq. 158. 

62. N.J.—De Yoe v. Harper Bros., 
191 A. 851, 121 N.J.Eq. 599—Pinkel 
V. Pamous Lunch Room Co., 135 
A. 51, 100 N.J.Eq. 85—Hunt v. Lud¬ 
wig, 118 A. 839, 94 N.J.Eq. 158, 
affirming 116 A. 699, 93 N.J.Eq. 314. 
66. N.J.—^De Yoe v. Harper Bros., 
191 A. 851, 121 N.XBq. 599—Moore 
v. Preiss Trading Corporation, 182 
A. 824, 119 N.J.Eq. 366, affirmed 184 
A. 521, 120 N.J.Eq. 214—Hornich v. 
Hornich-Towers Co., 168 A. 866, 114 
N.J.Eq. 473 — Meyer v. Clinton 
Shirt & Blouse Co., 167 A. 518, 113 
N.J.Eq. 454—Wisner Mfg. Co. v. 
Second Nat. Bank & Trust Co. of 
Red Bank, 162 A. 917, 111 N.J.Eq. 
535—Lion Shoe Co. v. Price, 155 A. 
775, 108 N.J.Eq. 553. 

11 C.J. p 484 note 84 [b]. 

Dual eonsideration 

Where a chattel mortgage secured 
the payment of a note and the per- 
formance of a contract and was not 
to become effective until the contract 
was exeeuted, an affidavit which 
mentioned only the note as a con- 
sideration was defective.—Bollsch- 
weiler v. Packer House Hotel Co., 91 
A. 1027, 83 N.J.Eq. 469. 
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nus,®^ or untruthfully alleges the relation of cred¬ 
itor and debtor between the mortgagor and mort- 
gagee,®^ or falsely asserts that the consideration 
came from affiant,®® or that money has been ad- 
vanced and is due,®*^ or is so indefinite as to wholly 
fail to disclose the nature or verify the truth of the 
consideration but an immaterial error will not 
void the mortgage.^9 An affidavit that a cash loan 
wa's made on the date a check was delivered is not 
false."^^ 

An affidavit has been held sufficiently triie if the 
consideration stated was paid after the affidavit 
was made, but before the mortgage was recorded,'^^ 
and it has been declared that it is not necessary for 
the consideration to be entirely paid prior to or at 
the time the affidavit is made, if.it is made in good 
faith;'^2 but under other authority an affidavit al- 


leging payment of a certain sum of money is false, 
and the mortgage void against creditors, where no 
money was paid on the date of execution of the 
mortgage.'^^ 

Advances. An affidavit may he sufficient which 
States the consideration to be a sum certain agreed 
to be advanced by the mortgagee,'^^ or approxi- 
mately estimates, instead of exactly stating*, the 
amount of advances made,'^^ or States the total 
amount of several advances made at different 
times,or includes in the total indebtedness stat¬ 
ed to be due an advance set forth as consideration 
but not stated to be due,'^'^ or States the total sum 
advanced to the mortgagors on their joint credit 
as partners, although intended partly for individual 
use.*^^ 

New mortgage for old. Where a new mortgage 


Agreeinexit made as indncement to 
loan, and not as security therefor. 
need not be referred to as part of 
the consideration, which is the loan 
itself.—Abeles v. Guelick, 137 A. S53, 
101 N.J.Eq. 180. 

©4. XJ.S.—In re Feifer Bros., B.C.N. 
J., 21 F.Supp. 620—McCullough v. 
McCrea, C.C.A.N.J., 287 F. 342, ap- 
plying New Jersey statute. 

N.J.—Felin v. Arrow Motor Mach. 

Co., 124 A. 448, 96 N.J.Eq. 44. 
Beason. for rnle 

“To the extent of the bonus, the 
affidavit was a fraud upon the credi¬ 
tors of the mortgagor. The purpose 
of the statute was to prevent fraud. 
When intentional concealment, bad 
faith, or fraud appears in an affida¬ 
vit purporting to state the true con¬ 
sideration and the amount honestly 
due and to grow due on a mortgage, 
it is evident that the mortgage muat 
be declared void as against the cred¬ 
itors of the mortgagor.”—McCul¬ 
lough V. McCrea, C.C.A.N.J., 287 F. 
342, 345. 

65. U.S.—^In re Novelty Web Co., N. 
J., 236 F. 501, 149 C.C.A. 553, af- 
firming, D.C., 228 P. 1007, applying 
New Jersey statute. 

es. N.J.—^Heine v. Hayden, 132 A, 
922, 99 N.J.Eq. 455, affirming Stan- 
ber V. Sims Magneto Co., 129 A. 
710, 98 N.J.Eq. 38. 

Affidavit by diunmy holder 
N.J.—Heine v. Hayden, 132 A. 922, 
99 N.J.Eq. 455, affirming Stanber v. 
Sims Magneto Co., 129 A. 710, 98 
N.J.Eq. 38. 

Consideration advanced for mortga- 
gee’8 acconnt 

The fact that money consideration 
was advanced by another for the 
mortgagee’s account does not make 
false an affidavit that consideration 
was a loan by the mortgagee.—Weiss 
V. Central Cafeteria, 164 A. 16^ 112 N. 
J.Eq. 232. „ 


67. U.S.—In re Swain, B.C.N.J., 259 
P. 900, applying New Jersey stat¬ 
ute. 

68. XJ.S.—In re Novelty Web Co., N. 
J.. 236 F. 501, 149 C.C.A. 553, af¬ 
firming. D.C., 228 P. 1007, applying 
New Jersey statute. 

Affidavit held not ambignons 
N.J.—Abeles v. Guelick, 137 A. 853, 
101 N.J.Eq. 180. 

Affidavit held sufficient although in¬ 
definite 

N.J.—Riedinger v. Mack I^ach. Co. of 
Harrison, 175 A. 790, 117 N.J.Eq. 
334. 

69. N.J.—Lessler v. Paterson Nat. 
Bank, 128 A. 800, 97 N.J.Eq. 396, 
afflrmed 131 A. 923, 99 N.J.Eq. 428 
—Patrisco v. Nolan’s Point Amuse- 
ment Co., 159 A. 620, 10 N.J.Misc. 
397. 

70. N.J.—Abeles v. Guelick, 137 A. 
853, 101 N.J.Eq. 180. 

Inability to make check good . 

The fact that the mortgagee “did 
not advance the money, and did not 
have it to advance, or to make good 
the check on the day as represented 
in the affidavit, is a substantial de- 
parture from the truth. . . . That i 

money five days later was deposited, 
so that the fact then accorded with 
the representation, cannot legalize a 
void mortgage.”—^Lerner v. Glad- 
stone, C.C.A.N.J.. 1 P.2d 89, 91, ap¬ 
plying New Jersey statute. 

71 . N.J.—Heine v. Hayden, 132 A. 
922, 99 N.J.Eq. 455, affirming Stan¬ 
ber v. Sims Magneto Co., 129 A. 
710, 98 N.J.Eq. 38. 

I X^ason for mle 

“The affidavit is not objectionable 
if it be true as of the date of the 
recording of the mortgage.”—Stanber 
V. Sims Magneto Co., 129 A. 710, 711, 
98 N.J.Eq, 38, affirmed Heine v. Hay¬ 
den, 132 A. 922. 99 N.J.Eq. 465. 
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72. U.S.—In re Morgan, C.C.A.01iio, 
26 F.2d 183, applying Chio statute. 

Cash loan with future obl‘gation. 

Mortgagee's affidavit that mort¬ 
gage secured three thousand dollars 
was held to state amount of consid- 
eration, although only one thousand 
dollars was actually advanced with. 
the obligation to take up notes total- 
ling two thousand dollars.—re 
Morgan, sbpra. 

73. N.J.—^Kauftman v. Utility Truck- 
ing Co., 187 A. 155, 156, 120 N.J. 
Eq. 576. 

bEortgagee’s ^Hnteution. to srive 
credit when the delivery was madcr 
together with a subsequent delivery 
of the consideration, does not cure 
the defect.”—Kaulfman v. XJtility 
Trucking Co., supra 

74. N.J.—Higgins v. Schmidt, 169 A- 
522, 115 N.J.Eq. 64. 

**Advance” distingnislxed from ”to be 
advanced” 

“The contention on behalf of the 
mortgagee that the word ‘advanced,* 
used in the affidavit in relation to 
the moneys loaned, can and shculd 
be held to mean ‘to be advajnced,' is 
not tenable. . . . The defect is 

not that the affidavit is inartificially 
i drawn or lacking in technical pre- 
cision. Its defect is the positive as- 
sertion that specified sums of money 
had been advanced to the mortgagor 
. . . which was untrue to the 

knowledge of the affiant.*’—^In re 
Swain, D.C.N.J., 259 F. 900. 901, ap¬ 
plying New Jersey statute. 

75. N.J.—Fitzpatrick v. Barnard 
Phillips & Co., 123 A. 245, 95 3Sf. 
J.Eq. 363. 

76. N.J.—Sadler v. BanafC, 96 A.. S61, 
85 N.J.Eq. 335. 

77. N.J.—^Dawson v. Pine, 143 A. 89, 
6 N.J.Misc. 774. 

78. N.J.—Schneider v. Schmidt, Cli., 
70 A. 688. 
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is given as a substitute for a former one, it is not 
necessary that the affidavit state such fact;*^^ it is 
sufficient if the affidavit describes the indebtedness 
of the old mortgage.SO 

bb. Description of Consideration or Obligation 

An affidavit annexed to a mortgage given to secure 
a debt, liabiiity, or agreement, including liability as 
surety, shouid contain facts making ciear the nature 
of the transaction. insufficient averments as to con¬ 
sideration will not be aided by an inference that a ioan 
was made. 

According as the mortgage is given to secure a 
debt, liability, or agreement, the affidavit must be so 


varied as to verify the real transaction between the 
parties.Under governing statutory provisions, the 
affidavit shouid show how the debt or obligation 
arose,®2 how the relation of debtor and creditor 
was created between the mortgagor and the mortga- 
gee,S3 whose obligation is secured and to whom it 
accrues,®^ the nature of any Services to be per> 
formed,^5 the amount of the indebtedness^^ and 
as nearly as possible, the amount due and to grow 
due in respect thereof.87 

A mere averment that the consideration is a sum 
certain in cash,^^ ^n -existing indebtedness,or ac- 
ceptance of the mortgagor^s note^® or bond,9i or 


79. N.J.—Sadler v. Banaff, 96 A. 361, 
85 N.J.Eq. 335. 

11 C.J. p 485 note 96. 

Balance due on prior eucumbrauces 
Where consideration for mortgage, 
or part thereof, consists of balance 
due on prior like encumbrances cov- 
ering same property, •which were sur- 
rendered, failure to state such facts 
in affidavit will not invalidate mort¬ 
gage, since “the statute orjly requires 
that the consideration shall be stated 
in the affidavit.”—McKesson-Roeber- 
Kuebler Co. v. Richter, 170 A. 636, 
637. 112 N.J.Law 339. 

30. N.J.—Sadler v.'Banaff. 9.6 A. 361, 
85 N.J.Eq, 335. 

11 C.J. p 485 note 97. 

81. U.S.—^In re McCullough Truck- 
Ing Co., C.C.A.N.J., 292 F. 103, ap- 
plying New Jersey statute. , 

N.J.—^Van Houten v. Dainty Quality 
Laundry Corporation, 171 A. 549, 

115 N.J.Eq. 516—Hunt v. Ludwig, 

116 A. 699, 93 N.J.Eq. 314, affirmed 

118 A. 839, 94 N.J.Eq. 158. 

11 C.J. p 485 note 98. 

Debt or liability secured generally 
see supra §§ 37-41. 

82. U.S.—^In re McCullough Truck- 
ing Co., C.C.A.N.J., 292 F. 103, ap- 
plying New Jersey statute. 

N.J.—Shupe V. Tkggart, 107 A. 50, 93 
N.J.Law 123—Locke Cotton- Mills 
Co. V. Plasket, 183 A. 682, 119 N. 
J.Eq. 598—^Van Houten v. Dainty 
Quality Laundry Corporation, 171 
A. 549, 115 N.J.Eq. 516—Hornich v. 
Hornich-Towers Co., 168 A, 866, 
114 N.J.Eq. 473—Wisner Mfg. Co. 
V. Second Nat. Bank & Trust Co. of 
Red Bank. 162 A. 917, 111 N.J.Eq. 
535—Hunt v. Ludwig, 116 A. 699, 

93 N.J.Eq. 314, affirmed 118 A. 839, 

94 N.J.Eq. 158. 

11 C.J. p 486 note 99. 

83. N.J.—Shupe v. Taggart, 107 A. 
50, 93 N.J.Law 123—^Locke Cotton 
Mills Co. V. Plasket, 183 A. 682, 

119 N.J.Eq. 598—Meyer v. Clinton 
Shirt & Blouse Co., 167 A. 518, 113 
N.J.Eq. 454—Hunt v. Ludwig, 116 
A. 699, 93 N.J.Eq. 314, affirmed 118 
A. 839, 94 N.J.Eq. 158. 

11 C.J. P 486 note 1. J 


84. U.S.—^In re McCullough Truck- 
ing. Co.. C.C.A.N.J., 292 P. 103, ap- 
plying New Jersey statute. 

85. U.S.—In re McCullough Truck- 
ing Co., supra. 

Bzplauatory clause 
An affidavit that the mortgagee is 
to undertake certain duties as “gen- 
eral manager” is rendered sufficient 
by a • clause explaining such duties 
and limiting them to those actually 
undertaken. — In re McCullough 
Trucking Co., supra. 

88. N.J.—^Van Houten v. Dainty 
Quality Laundry Corporation, 171 
A. 549, 115 N.J.Eq. 516—Hunt v. 
Ludwig, 116 A. 699, 93 N.J.Eq. 314, 
affirmed 118 A. 839, 94 N.J.Eq. 158. 
11 C.J. p 486 note 2. 

Froceeds of notes minus discounts 
Failure to state that only the pro- 
ceeds of notes after payment of dis¬ 
counts were paid to the mortgagor 
will not render an affidavit false 
where the consideration is stated to 
be a loan of the face amount of the 
notes, and the transaction is set 
forth in detail, since a discount paid 
for, and on behalf of, the mortgagor 
forms part of the loan, and the ag¬ 
gregate makes up the total sworn 
to,—Flockhart Foundry Co. v. Cox 
Automatic Pipe Bending Co., 124 A. 
925, 96 N.J.Eq. 396, affirming 123 A. 
151, 95 N.J.Eq. 382. 

87. N.J.—^Van Houten v. Dainty 
Quality Laundry Corporation, 171 
A. 549, 115 N.J.Eq. 516—Sherman 
V. Union County Wholesale Tobac¬ 
co & Candy Co.? 155 A. 615, 108 N. 
J.Eq. 477—Lessler v. Paterson Nat. 
Bank, 128 A, 800, 97 N.J.Eq. 396, 
affirmed 131 A. 923, '99 N.J.Eq. 428 
—Fitzpatrick v. Barnard Phillips & 
Co., 123 A, 245, 95 N.J.Eq. 363— 
Horowitz V. Weidner, Ch., 31 A. 
771. 

BCeaniii^ of *'due” 

It has been repeatedly held that 
the meaning of the word “dqe” is not 
necessarily “owing and payable,” and 
that “it is often used to signify 
merely the present existence of a 
debt to be paid hereafter.”—^Abeles 
V. Guelick, 137 A. 853, 855. 101 N. 
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J.Eq. 180—Lessler v. Paterson Nat. 
Bank, 128 A. 800, 97 N.J.Eq. 396, af¬ 
firmed 131 A. 923, 99 N.J.Eq. 428. 
“Adjusted iuterest” 

An affidavit containing a statement 
that “adjusted interest” shall be paid 
may accurately set forth the amount 
due and to grow due on the mort¬ 
gage, since the presumption exists 
that interest in excess of the lawful 
rate is not intended.—McDonald v. H. 
B. McDonald Const. Co., 175 A. 87, 
117 N.J.Eq. 181. 

Statement of contingent liability 
may sufflciently apprize an intending 
creditor of the liability.—Dawson v. 
Pine. 143 A. 89, 6 N.J.Misc. 774. 

88. N.J.—Hornich v. Hornich-Tow¬ 
ers Co., 168 A. 866, 114 N.J.Eq. 
473—Cross v. Printing Corporation, 
104 A. 727, 89 N.J.Eq. 378. 

89. N.J.—Locke Cotton Mills Co. v. 
Plasket, 183 A. 682, 119 N.J.Eq. 
598. 

Affidavit setting out articles and 
amounts due thereon sufficiently sets 
forth the consideration.—Pineus v. 
U. S. Dyeing & Cleaning Works, 133 
A. 66, 99 N.J.Eq. 160. 

90. N.J. — Arnes to Paint Co. v. 
Brush, 175 A. 902, 117 N.J.Eq. 368 
—^Wisner Mfg. Co. v. Second Nat. 
Bank & Trust Co. of Red Bank, 
162 A. 917, 111 N.J.Ed. 535. 

Benewal note 

“The affidavit is defective in re¬ 
spect of the averment that the con¬ 
sideration is the acceptance of 
. . . the renewal note. It merely 

shows a state of facts, not a con¬ 
sideration. It discloses that the 
bank held the evidence of indebted¬ 
ness, the notes, for which the re¬ 
newal was given, in part, but it fails 
to state how the indebtedness arose, 
what the consideration was upon 
which the notes were given, a loan 
of money, the value of work done; 
the price of things sold, or the like.” 
—^Wisner Mfg. Co. v. Second Nat. 
Bank & Trust Co. of Red Bank, su¬ 
pra. 

91. N.J.—^Warner v. Cranford Print¬ 
ing & Publishing Co., 172 A. 808, 
116 N.J.Eq. 166. 
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a statement merely setting forth notes or checks,^^ 
is insulEcient, since such an averment or statement 
fails to set forth the consideration for the mort* 
gage^S or the instrument secured,^^ and a loan will 
not be inferred.95 

Liability as surety. An affidavit to a mortgage- 
securing a liability as surety should state that fact, 
and what the liability is,9® and that the mortgage 
was taken in good faith;97 a statement that the 
claim on which the mortgagee is surety is just and 
unpaid is insufficient.^^ 

Where the mortgagee is a surety on notes, the 
affidavit should state the name of the payee or 
holder, the amount and date of each note, and the 
fact that they are stili outstanding.99 Where the 
liability secured by the mortgage is an accommoda- 
tion liability, that it is partly as maker and partly as 
indorser, instead of solely as indorser, as stated in 
the affidavit, does not render false an otherwise 
truthful statement of the consideration.^ A mort-* 
gagee^s affidavit showing the consideration to be his 
liability as an accommodation indorser has not been 
required to state the consideration for the indorsed 
notes but there is authority to the contrary.3 

(c)' Description of Parties 

The affidavit should describe the parties by giving 
their names. 


The affidavit should describe the parties by giv¬ 
ing their names but in particular circumstances 
an affidavit has been held to comply substantially 
with the statute, notwithstanding erroneous recitals 
as to the identity of the parties.^ 

Triistee. One to whom a mortgage is given as 
a trustee need not, in his sworn statement of claim, 
name the beneficiaries of his trust or specify the 
interest of each beneficiary therein.® 

(5) Signature of Affiant 

By the weight of authority, the afflantes signature 
is unnecessary in the absence of statute or court rufe 
requiring it. 

In a few jurisdictions it is held that the affidavit 
must bear the signature of affiant in order to make 
it valid';*^ but according to the decided weight of 
authority, the signature of affiant is unnecessary, in 
the absence of a rule of court or a statute requir¬ 
ing it^ 

(6) Jurat 

A Jurat is essentiai to the affidavit although par¬ 
ticular omissions or defects may or may not be fatal. 

The absence of a jurat from the affidavit has 
been held fatal to the validity of the mortgage as 
against creditors of the mortgagor^ and subsequent 


92. N.J.—^Lion Shoe Co. v. Price, 155 
A. 775, 108 N.J.Eq. 553. 

93. N.J.—^Hornich v. Hornich-Tow- 
ers Co., 168 A. 866, 114 N.J.Eq. 
473. 

94. N.J. — Arnesto Paint Co. v. 
Brush, 175 A. 902, 117 N.J.Eq. 368 
—^Warner v. Cranford Printing & 
Publishing Co., 172 A. 808, 116 N. 
J.Eq. 166—^Wisner Mfg. Co. v. Sec- 
ond Nat. Bank & Trust Co. of Red 
Bank, 162 A. 917, 111 N.J.Eq. 535 
—Lion Shoe Co. v. Price, 155 A. 
775, 108 N.J.Eq. 553. 

95. N.J.—^Hornich v. Hornich-Tow- 
ers Co., 168 A. 866, 114 N.J.Eq. 
473—^Wisner Mfg. Co. v. Second 
Nat. Bank & Trust Co. of Red 
Bank, 162 A. 917, 111 N.J.Eq. 535. 
Statute does not allow us to in¬ 
fer that consideration. of chattel 
mortgage to bank was for money 
loaned, any more than one to shoe- 
maker was for shoes, but exacts 
from all holders of such instruments, 
alike, that they state, under oath, 
how obligation intended to be se¬ 
cured came into existence.—^Hornich 
V. Hornich-Towers Co., supra—^Wis- 
ner Mfg. Co. v. Second Nat. Bank & 
Trust Co. of Red Bank, supra. 

96. Ohio.—^Blandy v. Benedict, 42 
Ohio St. 295—^Winslow v. Hart, 4 
Ohio Dec., Reprint, 667, 2 Clev.L. 
Rep. 387. 


97. Ohio.—Blandy v. Benedict, 42 
Ohio St. 295—-Nesbit v. Worts, 37 
Ohio St. 378. 

98. Ohio.—^Blandy v. Benedict, 42 
Ohio St. 295—Nesbit v. Worts, 37 
Ohio St. 378. 

99. N.J.—Thropp v. Knight, Ch., 28 
A. 1037. 

1. N.J.—Patrisco v. Nolan's Point 
Amusement Co., 159 A. 620, 623, 
10 N.J.Misc. 397. 

2. N.J.—Simpson v. Anderson, 73 A. 
493, 75 N.J.Eq. 581—Patrisco v. 
Nolan’s Point Amusement Co., 159 
A. 620, 10 N.J.Misc. 397. 

3. N.J.—Meyer v. Clinton Shirt & 
Blouse Co.. 167 A. 518, 113 N.J. 
Eq. 454. 

4. Cal.—Sanborn v. Cunningham, 33 
P. 894, 4 Cal.Unrep.Cas. 95. 

11 C.J. p 486 note 4. 

5. An affidavit as to amount, jus- 
tice, and nonpayment of mortgagee's 
claim has been held substantially to 
comply with the governing statute, 
notwithstanding erroneous recitals 
as to mortgagee’s and mortgagor^s 
identity.—^Wells v. Rutkowski, C.C.A. 
Ohio, 69 P.2d 143, applying Ohio 
statute. 

Mlsnomer of moxtgagor in body of 
affidavit is immaterial where the 
mortgage purports to be made, and 
is signed by the same person as is 
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the affidavit.—Sanborn v. Cunning¬ 
ham, 33 P. 894, 4 Cal.Unrep.Cas. 95. 
e. U.S.—Petition of Jackson, C.C.A. 
Ohio, 18 F.2d 462. 

7. N.H.—Gibbs v. Parsons, 6 A. 93, 
64 N.H. 66. 

11 C.J. p 486 note 10. 

Wxiting names in body insufficient 
It is not a sufficient compliance 
with a statute requiring both mort- 
gagor and mortgagee to make and 
“sign"’ an-affidavit to a chattel mort¬ 
gage, it they write their names in 
the body of the affidavit.—Stone v. 
Marvel, 45 N.H. 481. 

8- Cal.—Pacific States Savings & 
Loan Co. v. Hoffman, 25 P.2d 1007, 
134 CaLApp. 604. 

Mont.—^International Harvester Co 
of America v. Embody, 298 P. 348, 
89 Mont. 402. 

11 C.J. p 486 note 11. 

Writing name at beginning of affi¬ 
davit held sufficient, where there was 
no doubt that the notary public ad- 
ministered the oath to the affiant 
and afterward certified the fact.— * 
International Harvester Co. of Amer 
ica V. Embody, supra. 

9. Mich.—^Peo. v. Burns, 125 N.W. 

740, 161 Mich. 169, 137 Am.S.R. 466. 
11 C.J. p 487 note 17. 

ralse jurat voids the affidavit.— 
Central Acceptance Co. v. Mundy, 29 
Ohio N.P.,N.S., 627. 
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encumbrancers in good faith and for value;^^ and 
such absence cannot be supplied by oral evidence 
that affiant was sworn.ii 

The jurat should indicate the person who took 
the oath to the affidavit^^ and the officer before 
whom it was taken.i^ The signature or seal of an 
officer authorized to administer oaths has been held 
essential to the jurat,and a seal has been de- 
clared insufHcient in the absence of a signature,^® 
but other authority holds a seal unnecessary.l® 
The notary need not specify his official capacityj^*^ 
at least where it appears in the imprint of his 
seal,^^ and his failure to specify his place of resi- 
dence is not fatal where he gives it in certifying to 
the acknowledgment nor is the mortgage inval- 
idated by the omission of the words “So help us 
God^’ at the end of the affidavit.^® The fact that 
the date of the jurat is not that on which the affi- 
davit was made does not affect the validity of the 
affidavit.2i 

An imperfection in the jurat has been held not 
to render the mortgage ineffectual as notice when 
it is acknowledged as deeds of conveyances of real- 
ty are required to be .22 

§ 85. Confirmation or Ratification of Defec¬ 
tive Instrument 

Except where the rlghts of thlrd persons Intervene, 
a subsequent acceptance or ratification wili relate back 
and validate a mortgage which was not deiivered or as- 
sented to. 

Where a mortgage is not deiivered or assented 
to, a subsequent acceptance or a ratification will re¬ 
late back and validate it as to persons whose rights 


subsequently accrued,23 but a subsequent assent does 
not validate the mortgage as against parties acquir- 
ing interests in the mortgaged property prior to 
such assent.24 Where a creditor once refuses to 
accept a mortgage, he cannot afterward accept it 
without the debtor’s consent.25 A mortgage given 
for corrective purposes will not relate back to the 
aid of prior defective mortgages where the correc¬ 
tive mortgage is itself void.^S 

§ 86. Delivery 

Particular matters in regard to delivery will be 
discussed in detail in the sections immediately fol- 
lowing, 

§ 87. - Necessity 

Delivery of a mortgage to the mortgagee or his agent 
is essential to its validity. 

An actual or constructive delivery of a mortgage 
to the mortgagee or to his duly authorized agent 
is essential to its validity. 2 7 Although there mav 
be no valid delivery of a mortgage at the time of 
its execution, however, a subsequent delivery will 
avail against those who have not in the meantime 
acquired rights to the property or an interest in 
it.28 An erasure made before delivery will not in- 
validate the mortgage.^^ 

§ 88. - Siifficiency and Effect 

No particular form of delivery is required, as long 
as It appears that the mortgagor parted with the con- 
trol of the Instrument with the intention that it should 
become operative. A return of the instrument to the- 
mortgagor will not avoid a valid delivery. 

No definite or specific formality is required by 


10 . Idaho.—Grandview State Bank 
V. Torrance, 221 P. 145, 146, 38 Ida- 
ho 388, citing Coxpos OTuxis. 

11. Idaho.—Grandview State Bank 
V. Torrance, supra. 

Ohio.—^Benedict v. Peters, 58 Ohio 
St. 527. 

1». Mich.—Peo. v. Burns, 126 N.W. 
740, 161 Mich. 169, 137 Am.S.R. 
466. 

Mont.—Marcum v. Coleman, 24 P. 

701, 10 Mont. 73. 

11 C.J. p 487 note 13. 

13. Cal.—^Yost V. Santa Ana Com- 
mercial Bank, 29 P. 858, 94 Cal. 
494. 

14s. Mont.—Reynolds v. Fitzpatrick, 
57 P. 452, 23 Mont. 52. 

One seal for acknowledgment and 
jurat 

Where a notary's certificate of ac- 
knowledgment of a chattel mortgage 
and his jurat, certifying to the sub- 
scribing and swearing to an affidavit 
of good faith, both of which were 


made by the mortgagor’^s president, 
were each signed by the notary and 
were on the same instrument, al¬ 
though but One impression of the 
notarial seal was made, the instru¬ 
ment was valid.—^Woods v. Young 
Lumber Co., 181 P. 865, 107 Wash. 
432. 

15. U.S.—In re Jesse, C.C.A.WasIi., 
286 P. 305. 

16- Ohio.—^Ashley v. Wright, 19 
Ohio St 291. 

17. N.J.—^Magowan v. Baird, 3S A. 
1054, 53 N.J.Eq. 656. 

18. Cal.—^Beckjord v. Traeger, 39 P- 
2d 523, 3 Cal.App.2d 385, rehearingl 
denied 41 P.2d 172. 

19. Wash.—Vincent v. Snoqualmie 
Mill Co., 35 P. 396, 7 Wash. 566. 

20. N.H.—Comey v. Pickering, 63 K. 
H. 126. 

21. Ariz.—Stock Growers' Pinance 
Corporation v. Hildreth, 249 F. Tt, 
30 Ariz. 505. 


22. N.J.—^Whitehead v. Hamilton 

Rubber Co., 32 A. 377, 53 N.J.Eq. 
454. • 

23. Mich,—Pield v. Fisher, 32 N.W. 
838, 65 Mich. 606. 

11 C.J. p 490 note 67. 

24. Tex.—Whitaker v. Sanders & 
Samuels, Civ.App., 223 S.W. 256. 

11 C.J; p 490 note 68. 

25. Or.—Grant County First Nat. 
Bank v, McCreary, 132 P. 718, 66 
Or. 484. 

26. U.S.—^Kolnigren v. Keene Oil 
Co., I>.CJ^.H., 10 F.Supp. 211. 

27. lowa,—^Beery v. Glynn, 243 N.W. 
365, 214 lowa 635—Meredith v. 
Beadle, 233 N.W. 512, 211 lowa 390. 

N.D.—Tenney Co. v. Thomas, 237 N. 

W. 710, 61 N-r>. 202. 

11 C.J. p 437 note 20. 

26. Or.—Grant County First Nat 
Bank v. McCreary, 132 P. 718, 66 
Or. 484. 

26. Colo.—Chapman v. Sargent 40 
i P. 849. 6 Colo,App. 438. 
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law for a delivery,^® it being largely a matter of in- 
tention, as disclosed by ali the surrounding circum- 
stances.s^ Anything which clearly manifests the 
intent of the parties that the instrument shall pres- 
ently become effective, and that the maker loses 
all control over it, and that, by it, the person to 
whom it is made becomes possessed of the estate, 
constitutes a sufficient delivery.32 Manual transfer 
of the document from the hands of the mortgagor to 
the hands of the mortgagee is not essentiaL^^ It 
may be delivered by words without acts, or by acts 
without words, or by both combined.24 

Delivery should be made by the mortgagor or by 
some one acting under his directions.35 Delivery 
may be made to the mortgagee himself^^ or to some 
one authorized to receive the document for him,27 
or under certain circumstances to a stranger for the 
use and benefit of the mortgagee without the lat- 
ter^s authority, as in the case of a mortgagee under 
legal disability.^^ Delivery to one of several mort- 
gagees named in an instrument renders it effective 
as to all and cannot be restrained by the use of 
words on the part of the mortgagor so as to take 
effect as to one only.^s 

Recording as delivery. Recording a mortgage at 
the instance of the mortgagor and without the 
knowledge or consent of the mortgagee does not 
amount to a delivery to him.^® Where, ‘ however, 
a mortgage is executed in pursuance of a previous 
agreement to give security, and the recording is in 


accordance with the mortgagor’s direction or witli 
the understanding of the parties, the registration 
of the instrument constitutes a sufficient delivery.'*^ 
The execution of a mortgage in payment of, or as 
security for the payment of, a bona fide indebted- 
ness, and its filing for record is, as between the 
mortgagor and the mortgagee, a sufficient delivery, 
although the mortgagee has no knowledge of the 
transaction, but, if the rights of the other parties 
intervene between the filing of such instrument and 
the acceptance by the mortgagee, the filing of the 
mortgage is not a sufficient delivery as against such 
parties.'^2 if the instrument is not actually record- 
ed, however, a mere agreement on the part of the 
mortgagor to file the mortgage will not avail the 
mortgagee unless it is carried out.^^ 

Where a mortgagee ratifies the act of the mortga¬ 
gor in sending for record, this constitutes the regis¬ 
tration a sufficient delivery as effectively as a pre¬ 
vious agreement for the giving of the mortgage 
would have done.'^^ 

Effect of delivery. After delivery has once been 
made a return of the instrument to the mortgagor 
will not avo id it.^^ 

§ 89. - Delivery of Copy to Mortgagor 

Under some statutes the mortgagee must glve the 
mortgagor a copy of the mortgage, and the mortgagor 
must give a receipt therefor which must be attachet 
to the mortgage. 


3a 111.—Talty v. Schoenholz, 224 111. 
App. 158. 

11 C.J. p 487 note 23. 

31. Or.—Zoharopulos v, Hamilton, 
216 P. 184. 108 Or. 201. 

S.C.—Fox v. Pox, 92 S.E. 477, 107 S. 
C. 250. 

32. 111.—Talty V. Schoenholz, 224 111. 
App. 158. 

11 C.J. p 487 note 24. 

Fastlug the mortgage on the front 
page of an account book. the ac- 
counts in which it assumed to con- 
vey, has been held to be sufficient. 
—Lydia Pinkham Medicine Co. v. 
Gibbs,' 33 S.E. 945, 108 Ga. 138. 

33. lowa.—^Parmers’ Sav. Bank of 
Williamsburg v. Cash, 200 N.W. 
603, 199 lowa 597. 

11 C.J. p 488 note 25. 

34. 111.—^Talty v. Schoenholz, 224 111. 
App. 158, 

11 C.J. p 488 notes 26—28. 

35. Neb.—^Rogers v. Heads Iron 
Pdy., 70 N.W. 627, 61 Neb, 39, 37 
L.R.A. 429. 

Ohio.—Johnson v. Nelson, 2 Ohio 
Dec. (Reprint) 487, 3 WestL. 

Month. 306. 

11 C.J. p 488 note 30. 


30W Neb.—Rogers v. Heads Iron 
Fdy., 70 N.W. 527, 61 Neb. 39, 37 
L.R.A. 429. 

Befusal of tmstee to accept tmst 
does not defeat a deed of trust giv- 
en for security purposes, at least 
where the deed was delivered to the 
beneficiary.—^Walker v. Johnson, 37 
Tex. 127. 

3(7. 111.—Ottawa Public Finance Cor¬ 
poration V. Blackley-Gould Corpo¬ 
ration, 281 IlLApp. 447. 
lowa.—^Beery v. Glynn, 243 N.W. 365, 
214 lowa 635. 

11 C.J. p 488 note 32. 

38. Neb.—Rogers v. Heads Iron i 
Fdy., 70 N.W. 527. 51 Neb. 39, 37 
L.R.A. 429, 

39. Mass.—Hubby v. Hubby, 5 Cush. 
516, 52 Am,D. 742. 

40. Mo.—Taylor v. Connecticut Fire 
Ins. Co., App., 285 S.W. 1012. 

11 C.J. p 488 note 36. 

SnbseQLaexit xemovaX from record 
Record is not eciuivalent to deliv¬ 
ery where the mortgage was taken 
off the^records in a short time, and 
the mortgagor told the recording 
clerk that it was merely to protect 
the property from creditors, and the 
mortgagee had no knowledge of the 
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execution of the instrument.—^Mc- 
Court V. Myers, 8 Wis. 236. 

41. 111.—Talty v. Schoenholz, 22< 
IlLApp. 158. 

Mo.—Taylor v. Connecticut Fire Ins 
Co., App., 285 S.W. 1012. 

Tex.—Red River Nat. Bank v. Sum 
mers, Civ.App., 30 S.W.2d 726, 728 
Quoting Corpus Juris. 

11 C.J. p 488 note 38. 

42. Wis.—^Welch v. Sackett, 12 Wis 
243. 

11 C.J. p 488 note 39. 

43. lowa.—^Mull V. Dooley, 56 N.W 
513, 89 lowa 312. 

11 C.J. p 488 note 40. 

44. D.C.—Storrs v. Sharp, 9 D.C 
549. 

<<Tlie intent is important, and de 
livery for record, although no 
known by the grantee, is, if follow 
ed by his assent, good delivery. 
Farmers' Sav. Bank of Williamsburj 
V. Cash, 200 N.W. 603, 607, 199 low, 
597. 

45. Minn.—^Berlin Mach. Works 
Security Trust Co., 61 N.W. 113: 
60 Minn. 161. 

Mo.—^Kuh V. Garvin, 28 S.W, 847, 12 
Mo. 547. 
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To enable the mortgagor to detect any changes or 
alterations in the original instrument, by statute the 
mortgagee may be required to deliver to the mort¬ 
gagor a full and complete copy of the mortgage,^^ 
and the mortgagor may be required to surrender to 
the mortgagee a receipt, whiqh is to be attached to 
the original mortgage, showing that the mortgagee 
has surrendered to him a copy of such mortgage^'^ 
Where a correct copy of the mortgage is surren¬ 
dered to the mortgagor,^s tmless the statute ex- 
pressly renders the mortgage void,^9 the mortgage 
is valid as between the parties, however, even 
though the mortgagee is not given such a receipt.50 
In the absence of a statuto ry pro vi sion that the 
mortgage shall be void if the mortgagor does not 
receive a copy thereof, where the mortgagor signed 
a receipt that he received a copy of the mortgage, 
that he did not in fact receive a copy does not in- 
validate the mortgage. 

Under some statutes the borrower must be given 
a memorandum or notice of the contents of the note 
and mortgage.s^ 


§ 90. Acceptance 

Acceptance of the mortgage by the mortgagor is 
essentiai to its validity. 

Acceptance on the part of the mortgagee is es¬ 
sentiai to make a mortgage a valid instrument.®^ 
The failure, however, of some of several creditors 
included in the mortgage to accept it does not inval- 
idate it or render it any the less forceful in favor 
of those who do accept it.®^ It has been held that 
a mortgage in the form of a deed of trust must be 
accepted by the beneficiaries named therein;®® ac¬ 
ceptance by the trustee is insufficient®® unless au- 
thorized by the beneficiaries.®7 The acceptance, 
by the creditor, however, is sufficient when com- 
municated to the trustee without notifying the mort¬ 
gagor.® 8 

It is a sufficient acceptance of a mortgage if a 
creditor to whom it is executed is notified of its 
execution and does nothing which shows an inteh- 
tion to reject it,®^ but does some act which shows 
his acquiescence thereto,®^ or ratifies some act of an 
unauthorized agent in assuming to recognize or pro- 


46. N.D.—Security State Bank v. 
Burnstad Parmers’ Elevator Co., 
232 N.W. 295, 60 N.D. 43. 

S.D.—Citizens’ State Bank of Trosky, 
Minn. v. Christiansen, 217 N.W. 
203, 52 S.D. 183. 

11 C.J. p 489 note 49. 

The acknowledgment of the mort¬ 
gage must be shown in the copy giv¬ 
en the mortgagor.—Security State 
Bank v. Burnstad Parmers’ Elevator 
Co., 232 N.W. 295, 60 N.D. 43. 

47. Mont.—Doering v. Selby, 244 P. 
485, 75 Mont. 416. 

Incorporation in instrament 

(1) Where the receipt is incorpo¬ 
rat ed in the body of the mortgage, 
and the mortgagor signs but once, 
and in the usual place at the end of 
the body of the instrument, this is 
not a substantial compliance with 
the statute and the filing of such an 
instrument is not notice to anyone.— 
StofCel V. Sullivan, 193 N.W. 45, 45 
N.D. 695. 

(2) Where, however, the receipt 
was at' the end of the instrument, 
and the mortgagor signed it twice, 
it was a sufficient receipt.—Baird v. 
Wilton Elevator Co., 237 N.W. 695, 
61 N.D. 165. 

Mortgages included 

Such a statute applies only to 
mortgages pro per, such as are com- 
monly used and recognized as chat- 
tel mortgages, intended to secure a 
debt or the performance of an act. 
Farm leases are not within the stat¬ 
ute.—^Dorman v. Crooks State Bank, 
225 N.W, 661, 65 S.D. 209, 64 A.L.R. 
614. 


Place of receipt 

The mere fact that such receipt 
appears above the acknowledgment 
and affidavit does not render the 
mortgage insufficient, as the receipt 
cannot be construed only as a receipt 
of a copy of so much of the instru¬ 
ment as precedes • it in point of ar- 
rangement.—Swords v. Occident Ele¬ 
vator Co., 232 P. 189, 72 Mont. 189. 

48. N.D.—Dakota Mercantile Co. v. 
Balsley, 236 N.W. 631, 60 N.D. 768. 

49. S.D.—^Dorman v. Crooks State 
Bank, 225 N.W. 661, 55 S.D. 209, 
64 A,L.R. 614. 

50. Mont.—^Hansen v. Johnson, 4 P. 
2d 1088, 90 Mont. 597. 

51. S.D.—Citizens’ State Bank of 
Trosky, Minn. v. Christiansen, 217 
N.W. 203, 52 S.D. 183. 

Infonuatlve of right 
Receipt for copy of mortgage, 
standing above mortgagor’s signa¬ 
ture, is sufficient to inform mortga¬ 
gor of his statutory right to copy,— 
Citizens' State Bank of Trosky, 
Minn. v. Christiansen, 217 N.W. 203, 
52 S.D. 183. 

52. Cal.—^Wood v. Krepps, 143' P. 
691, 168 Cal. 382, L.R.A.19.15B 851. 

11 C.J. p 489 note 50. 

53. 111.—Talty v. Schoenholz, 154 N. 
B. 139, 323 111. 232, 49 A.L.R. 1487, 
reversing 238 Ill.App. 635. 

11 C.J. p 489 note 61. 

Iu ^ouisiana it is held, however, 
that an absent person has the benefit 
of a mortgage in his favor executed 
and recorded by the mortgagor, al- 
though not accepted by the mortga- 
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gee.—Shevnin v. Grimmer, 119 So. 
894, 10 La.App. 393. 

54. lowa.—Parmers’ Sav. Bank of 
Williamsburg v. Cash, 200 N.W. 
603, 199 lowa 597. 

11 C.J. p 489 note 52. 

55. lowa,—^Burlington Nat. State 
Bank v. Sweeney, 73 N.W. 476. 

11 C.J. p 4S9 note 63. 

Couduct held to constitute accept- 
ance 

lowa.—^Parmers’ Sav. Bank of Wil¬ 
liamsburg V. Cash, 200 N.W. 603, 
199 lowa 597. 

Effect of acceptance 
Although trust mortgage was to 
protect each creditor in proportion 
that his debt bore to whole property 
mortgaged, and provided that pay- 
ments made to trustee should he so 
divided between creditors, only cred¬ 
itor who accepted was entitled to 
have lien established in full amount 
of claim when trust had not been 
carried out.—Parmers’ Sav. Bank of 
Williamsburg v. Cash, 200 N.W. 603, 
199 lowa 597. 

56. Tex.—^Alliance Milling Co. v. 
Eaton, 25 S.W. 614, 86 Tex. 401, 
24 L.R.A. 369. 

11 C.J. p 489 note 54. 

57. Tex.—^Wallace v. Bagley, 26 S. 
W. 519, 6 Tex.Civ.App. 484. 

58. Tex.—McLaughlin v. Carter, 37 
S.W. 666, 13 Tex.Civ.App. 694. 

59. lowa.—^Wadsworth v, Barlbw, 27 
N.W. 775, 68 lowa 599. 

11 C.J. p 489 note 57. 

00. 111.—Talty ■ V. Schoenholz, 224 
111. App. 158. 

11 C.J. p 489 note 5$. 
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cure the mortgage.®^ Acceptance must be with full 
knowledge of the facts.^^ 

The parties may by previous agreement consti¬ 
tute an agent to accept the mortgage.®^ Among 
such agents may be the recorder^^ or the mortgagor 
himself.®® Whether or not an agent has been ap- 
pointed must be determined by the jury.^^ 

§ 91. Evidence 

In a proper case delivery and acceptance of a chattel 
mortgage may be presumed. 

While acceptance will be presumed when the 
mortgage was executed in pursuance of a previous 
agreement,^^ such an inference cannot be drawn 
from the beneficial character of the instrument to 
the detriment of intervening creditors.^^ The .ex- 
ecution, acknowledgment, and recording of a chat¬ 
tel mortgage, however, which is beneficial to the 
mortgagee has been held to raise a presumption of 
acceptance,and, where the mortgage is in the 
form of a deed of trust, the assent of a cestui que 
trust is presumed, until renouncement, if the trust 
be for his benefit.*^® 

A delivery will be presumed when the note and 
the mortgage are found in the possession of the 


morlgagee.*^^ A presumption of delivery arises 
from the fact that a mortgage is on record,'^^ and 
delivery may be inferred from the acts of the 
mortgagee assenting to and adopting a recorded 
mortgage.'^* The presumption of delivery and ac¬ 
ceptance, however, is not a conclusive one, but is 
prima facie only. It may be shown, if such be the 
fact, that the mortgagee never accepted the instru¬ 
ment but rejected the same when apprised of its ex- 
istenceJ^ 

Time of delivery. In the absence of evidence giv- 
ing rise to another inference,^^ ^he law presumes 
that a mortgage is delivered on the day of its 
date.*^® 

Proof of document. If the subscribing witness to 
a mortgage, because of either physical or legal ob- 
stacles, cannot be produced, the mortgage may be 
proved by other evidence.'^'^ 

§ 92. Questions of Law and Fact 

On confllcting evidence, questions as to the execution 
and delivery of a mortgage are for the determination 
of the jury. 

In actions wherein the execution and delivery of 
a mortgage is in issue, unless the evidence is undis- 
puted,^® questions as to whether a mortgage was 


61. Mich.—Field v. Fisher, 32 N.W. 
838. 65 Mich, 606. 

Mo,—Kuh V. Garvin, 28 S.W. 847, 125 
Mo. 547. 

N.Y.—Brown v. Platt, 21 N.Y.Super. 
324. 

62. lowa.—Burlington Nat. State 
Bank v. Morse, 34 N.W. 803, 73 
lowa 174, 5 Am.S.R. 670. 

11 C.J. p 489 note 60. 

Knowledge of exlstence of mortgage 
111.—Talty V. Schoenholz, 164 N.E. 
139, 323 111. 232, 49 A.L.R, 1487, 
reversing 238 111.App. 635. 

63. Mass.—Jordan v. Farnsworth, 15 
Gray 517—Thayer v. Stark, 6 Cush. 
11 . 

Mich.—Field v. Fisher, 32 N.W. 838, 
65 Mich. 606. 

64. Mo.—Kuh V. Garvin, 28 S.W. 

847, 125 Mo. 547. 

11 C.J. p 490 note 62. 

65. Wis.—Sargeant v. Solberg, 22 
Wis. 132. 

11 C.J. p 490 note 63. 

66b Mass.—Jordan v. Farnsworth, 15 
Gray 517—Molineux v. Coburn, 6 
Gray 124. 

67. lowa.—In re Guyer, 29 N.W. 

826, 69 lowa 585. 

Wash.—Day v. Sinei 46 P. 1048. 15 
Wash. 525. 

11 C.J. p 490 note 65. 

68. Mo.—^Kuh V. Garvin, 28 S.W. 

847. 125 Mo. 547. 

11 C.J. p 490 note 66. 


69. 111.—^Maxcy-Barton Organ Co. v. 
Glen Bldg. Corporation, 189 N.E. 
326, 355 111. 228, 95 A.L.R. 321— 
Talty V. Schoenholz, 154 N.E. 139, 
323 111. 232, 49 A.L.R. 1487, revers¬ 
ing 238 IlLApp. 635. 

70. XJ.S,—In re Pilot Radio & Tube 
Corporation, C.C,A.Mass., 72 P.2d 
316, affirming, D.C., 5 F.Supp. 453, 
certiorari denied Eckhardt v. Ball, 
55 S.Ct. 98, 293 U.S. 584, 79 L.Ed. 
680. 

71. 111,—Wickler v. People, 68 111. 
App, 282. 

Me.—^Foster v. Perkins, 42 Me. 168. 
Mass.—Molineux v. Coburn, 6 Gray 
124, 

72. 111,—Talty v. Schoenholz, 224 
IlLApp. 158. 

lowa.—^Farmers' Sav. Bank of Wil- 
liamsburg v. Cash, 200 N.W. 603, 
199 lowa 597. 

Prima facie evidence 
The execution, acknowledgment, 
and recording of a mortgage is pri¬ 
ma facie evidence of its delivery.— 
Maxcy-Barton Organ Co. v. Glen 
Bldg. Corporation, 189 N.E. 326, 355 
111. 228, 95 A.L.R. 321—Talty v. 
Schoenholz, 154 N.E. 139, 323 111. 232. 
49 A.L.R. 1487, reversing 238 IlLApp. 
635. 

73. Mass.—^Thayer v. Stark, 6 Cush. 

11 ., 

Wis.—Sargeant v. Solberg, 22 Wis. 
1^2. 

11 C.J. ,p 489 note 43. 
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74. Neb.—Rogers v. Heads Iron 
Fdy., 70 N.W. 527, 51 Neb. 39, 87 L. 
R.A. 429. 

75. Delivery on payment 

Where the purchaser of a piano 
executed a mortgage, reciting pos¬ 
session thereof, but such piano was 
not received by the purchaser until 
the following day, when the first 
payment was made under the install- 
ment contract covering it, such dis- 
crepancy raises a presumption that 
the mortgage was actually delivered 
on receipt of the first payment.— 
Sheeley v. Holmes Music Co., 179 N. 
Y.S. 202, 189 App.Div. 756. 

76. Ind.—Briggs v. Fleming, 14 N. 
B. 86, 112 Ind. 313. 

N.D.—Schweinber v. Great Western 
EI. Co., 81 N.W. 35, 9 N.D. 113. 

77. Ala.—Jones v. Hough, 77 Ala. 
437. 

S.C.—Swancey v. Parrish, 40 S.B. 
554. 62 S.C. 240. 

S.D.—Schouweiler v. McCaull, 99 N. 

W. 95, 18 S.D. 70. 

11 C.J. p 479 note 86. 

78. Matters, nndex evidence, held 
OLnestions of law 

(1) Time of execution.—Curb v. 
Dabbs & Tannehill, 97 So. 109, 19 
Ala.App. 149, certiorari denied Ex 
parte Curb, 97 So. 111, 210 Ala. 45. 

(2) Whether a mortgage was de¬ 
livered. — ^Ward V. Allen, 163 N.W. 
749, 138 Minn. 1. 

11 C.J. p 489 note 46. 



CEATTEL M0BTGAGE8 


14 C.J.S. 


§ 93 


executed by the mortgagor,'^^ whether there was 
a proper attestation,^® whether a mortgagor who 
misspelled his name in his signature to the mort- 


gage intended to be bound thereby,^^ and whether a 
mortgage was delivered,^^ ^re questions of fact for 
the jury. 


VI. VAUDITY OF ASSENT AND LEOALITY 


§ 93. Capacity and Assent of Parties in Gen¬ 
eral 

Mutual assent to the contract Is essentlal to the 
validity of a chattel mortgage. 

There must be a meeting of minds in the forma- 
tion of a chattel mortgage as in any other con- 
tract.^3 xhe mortgagor must have sufficient men- 
tal capacity to understand the nature of the trans- 
action,^^ and voluntary drunkenness on the part 
of the mortgagor has been held to render the mort¬ 
gage voidable.S^ 

The capacity of particular classes of persons to 
become parties to a chattel mortgage is considered 
in the specific tities discussing the rights and liabil- 
ities of such persons. The necessity of title and 
ownership in the mortgagor has already been con¬ 
sidered in § 23. 


§ 94. Mistake 

A chattel mortgage resulting from a mutual mistake 
as to materlal matters is unenforceable. 

Since, as already pointed out in the preceding 
section, mutual assent of the parties is essential to 
a chattel mortgage, a chattel mortgage resulting 
from a mutual mistake of the parties as to material 
matters is unenforceable.^^ In. the absence of 
fraud, however, a mistake of one of the parties due 
to the fact that he did not read the instrument be- 
fore executing it is insufficient to invalidate it.^*^ 

§ 95. Fraud, Duress, or Undue Influence 

A chattel mortgage procured by fraud or duress is 
voidable. 

In accordance with the general rule of contracts, 
where the execution of a chattel mortgage is pro¬ 
cured by fraud or false representations, the mort¬ 
gage is voidable,at least where the defense of 


111.—See Pugh v. Palmer, 201 1 
Ill,App. 371. ’ 

Miss.—Campbell v. Doggett, 23 So. 

371. I 

Question for conrt sitting witbout 
jury 

Okl.—Miller v. Picou, 45 P.2d 478, 
172 Okl. 456. 

80. N.D.—Keith v, Haggart, 48 N.W. 
432, 2 N.D. 18. 

81. Ala.—Barksdale • v, Bullingtou, 

69 So. 891, 194 Ala. 624. 

82. lowa.—Beery v. Glynn, 243 N.W. 
365, 214 lowa 635. 

S.C,—Fox V. Fox, 92 S.E. 477, 107 S. 
C. 250. 

11 C.J. p 489 note 47. 

83. Wash.—Fenby v. Hunt, 101 P. 
492, 53 Wash. 127. 

84. lowa.—^Washington Citizens* 
Nat. Bank v. Gardner, 125 N.W. 
161, 147 lowa 695—Greene Mer- 
chants’ Nat. Bank v. Soesbe, 116 
N.W. 123, 138 lowa 354. 

Mortgages by insane persons see the 
C.J.S. title Insane Persons § 121, 
also 32 C.J. p 748 note 68-p 749 
note 88. 

85. Ala.—Singer v. National Bond & 
Investment Co., 118 So. 561, 218 
Ala. 375. 

Intoxication as affecting contracts 
generally see the C.J.S. title 
Drunkards § 12, also 19 C.J. p 813 
note 59'-p 817 note 6. 

86. N.D.—Plano Mfg. Co. v. Daley, 

70 N.W. 277, 6 N.D. 330. 

11 C.J. p 490 note 71. 


87. Miss.—Coombs v. Wilson, 107 
So. 874, 142 Miss. 502. 

Mortgage clause iu lease 

In a suit to foreclose a mortgage 
clause in leases of real estate, the i 
fact, that, when the lessees signed 
the leases, they were not read to 
them, nor explained was not a de¬ 
fense; it not appearing that lessor 
knew that one of the lessees never 
.had much schooling, and that she 
could read only with difficulty, and 
no artifice having been used, nor ob- 
stacles placed in her way to prevent 
advice and assistance.—Rubei v. 
Fischer, 196 N.W. 1014, 197 lowa 
1320. 

88. U.S.—Mack International Motor 
Truck Corporation v. JefCerson 
Trust & Savings Bank, C.C.A.La., 
25 P.2d 251. 

11 C.J. p 490 note 72. 

Fraud iu other mortgage 
The rights of a holder under a 
j valid chattel mortgage are not af- 
' fected by the fact that another mort¬ 
gage held by him was procured by 
fraud.—First Nat. Bank v. Schro- 
der, 221 N.W. 62. 175 Minn. 341. 
Zlliterate mortgagor 
Failure to disclose the contents of 
the instrument to an illiterate mort¬ 
gagor may constitute such fraud as 
would relieve him of liability there- 
under.—Southern Fertilizer & Chem¬ 
ical Co. V. Carter, 94 S.E. 310, 21 Ga. 
App. 282—11 C.J. p 490 note 72 [a] 
( 2 ), 

A junior mortgagee cannot com- 
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plain of the annulling of a transac- 
tion voidable because of the mort- 
gagor’s fraud, where he has no right 
to require that the mortgagor's 
fraud be given effect so as to afford 
him priority.—Mack International 
Motor Truck Corporation v. Jefferson 
Trust* & Savings Bank, C.C.A.La., 25 
P.2d 251. 

Facts held to show fraud 

A false statement that a condition- 
al sales contract has been properly 
recorded.—Baker v. Bockelman, 225 
N.W. 411, 208 lowa 254. 

Facts held not to show fraud 

(1) ^here, as between the orig- 
inal parties, a conditional sale con¬ 
tract was a chattel mortgage, and 
plaintiff, who discounted the same, 
knew that fact, the act of plaintiif 
in requesting and inducing the de¬ 
fendant to execute a new contract in 
substitution of the existing one.— 
World Pinance Co. v. Westlake 
Garage Co., 196 P. 586, 115 Wash. 
45. 

(2) Mortgage without considera- 
tion to protect mortgagor from cred- 
itors, as to mortgagor.—Dennis v. 
Rofter, 183 N.E. 188, 43 Ohio App. 
330. 

(3) Where tenant of a rooming 
house gave a chattel mortgage to a 
roomer, which was placed on record 
several days prior to the tenanfs 
subsequent mortgage to landlord and 
the next day thereafter turned pos- 
session of the house over to the 
roomer, that the roomer took posses- 
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fraud is asserted within a reasonable time after the 
discovery thereof,^^ irrespective of the mortg^agor^s 
certificate or declaration that the mortgage is val- 
id.^® Also, where a sale is induced by fraud, a 
chattel mortgage for the purchase price executed 
as a part of the same transaction is voidable.^^ 

In accordance with the general rule as to alter- 
ations of instruments, as discussed in Alteration of 
Instruments § 5, an intentional and fraudulent in- 
sertion of additional property in a chattel mortgage 
by the mortgagee renders the instrument void.^^ 

Duress, Under the rules applicable to contracts 
gencrally, a chattel mortgage may be voidable be- 
cause executed under influence of duress of per- 
son^^ or property,and, in some jurisdictions, be- 
cause of any compulsion such as to deprive the 
mortgagor of the exercise of his free will.95 Al- 
though a mortgage executed under threats of ar- 
rest or prosecution is void as against public pol- 


icy,96 a mere threat to institute legal proceedings, in 
case security is not given, will not constitute duress 
invalidating a chattel mortgage given because of 
such threat.97 

Duress, to invalidate the mortgage, must be 
shown to have continued up to the time of its exe- 
cution,9S and is waived unless asserted within a 
reasonable time after the removal thereof.99 

§ 96. Illegality 

A mortgage given for a purpose fn vlolatlon of public 
policy or vioiating mandatory statutory requirements is 
void. 

A mortgage given for a purpose violative of pub¬ 
lic policy,^ or failing to comply with mandatory stat- 
utes as to form and contents,^ is void. Particular 
mortgages have been held not to be invalid as con- 
trary to statute in respect of the maturity of the 
debt secured,^ the right of the mortgagee to take 


sion as tenanfs agent, and then la¬ 
ter, when convinced that tenant was 
not going to repay him his money 
or return. took possession under his 
mortgage.—Menefee v. Scally, Mo. 
App.. 247 S.W. 259. 

Necessity for satisfaction of require- 
ments of Bulk Sales Act see the C. 
J.S. title Fraudulent Conveyances 
§ 4S2, also 27 C.J. p SS4 notes 
50-65. 

89. Me.—Williams v, Noyes, etc., 
Mfg. Co.. 92 A. 482, 112 Me. 408, 
Ann.Cas.l916D 1224. 

90. N.Y.—Wilcox V. Howell, 44 N. 
Y. 398. 

11 C.J. p 490 note 74. 

91. N.C.—Case Threshing Mach. Co. 
V. Feezer, 67 S.E. 1004, 162 N.C. 
516. 

98. Ga.—Bedgood-Howell Co. v. 

Moore, 51 S.E. 420, 123 Ga. 336. 
lowa.—Hollingsworth v. Holbrook, 
45 N.W. 561, 80 lowa 151, 20 Am. 
S.R. 411. 

Tex.—Bowser v. Cole, 11 S.W. 1131, 
74 Tex. 222. 

93. Mich.—Beyerle v. A. Fochtman! 
Department Store, 214 N.W. 214, 
239 Mich, 256. 

11 C.J. p 491 note 79. 

Threat of arrest 

(1) Where a sheriff, after levying 
an attachment on household goods 
late at night, threatened to remove 
such goods and to arrest the mort¬ 
gagor if. he interfered, a chattel 
mortgage executed under such 
threats was invalid.—^Beyerle v. A. 
Fochtman Department Store, supra. 

(2) However, where there was no 
threat of arrest, but merely a state- 
ment that the mortgagor • was liable 
to fine and imprisonment, the evi- 
dence was insufiicient to overturn 


the mortgage for duress.—Reichle v. 
Bentele, 70 S.W. 919, 97 Mo.App. 52. 

94. Mich.—^Van Dusen v. King, 64 
N.W. 9. 106 Mich. 133. 

11 C.J. p 491 note 80. 

Avoidance of levy 

(1) Where the oppressive use of 
a writ of attachment prevents the 
mortgagor from exercising his free 
will, the mortgage is invalid.—Bey¬ 
erle V. A. Fochtman Department 
Store, 214 N.W. 214, 239 Mich. 256. 

(2) However, a note and chattel 
mortgage given to avoid lawful levy 
of execution on property not shown 
to be exempt and to avoid annoyance 
and humiliation resulting therefrom 
are valid and enforceable.—^Koeberle 
V. Coit, 189 P. 727. 46 Cal.App. 641. 

95. Neb.—lowa Sav. Bank v. Frink, 
92 N.W. 916, 1 Neb., Unoff., 14. 

11 C.J. p 491 note 81. 

96. Cal.—Simbn Newman Co. v. 
Woods, 259 P. 460, 85 Cal.App. 360.' 

11 C.J. p 491 note 84. 

Independent cousideratiou 

An agreement by the mortgagee to 
refrain from prosecuting the mort¬ 
gagor in consideration of the execu¬ 
tion of the mortgage to secure a 
valid, existing debt will support the 
mortgage, particularly where the 
prosecution was for the violation of 
a void statute.—^Bankhead v. Shed, 
61 S.E. 425, 80 S.C. 253, 16 L.R,A., 
N.S., 971, 15 Ann.Cas. 308. 

97. Me.—^Williams v. Noyes, etc., 
Mfg. Co., 92 A. 482, 112 Me. 408, 
Ann.Cas.l916D 1224. 

11 C.J. P 491 note 82. 

98^ U.S.—National City Bank v. 
Wagner, 111., 216 F. 473, 132 C.C.A, 
533, certiorari denied 35 S.Ct. 199, 
235 U.S. 698. 59 L.Ed. 431. 

99. Me.—^Williams v. Noyes, etc., 

7.15 


Mfg. Co., 92 A. 482, 112 Me. 408, 
Ann.Cas.l916D 1224. 

1. Cal.—Simon Newman Co. v. 
Woods, 259 P. 460, 85 Cal.App. 360. 

Frand on federal land bank 
The policy of the government, in 
making loans through the federal 
land bank, is to assist debtors un- 
able to meet thelr obligations by se- 
curing the creditor's agreement to 
scale down the indebtedness. Conse- 
quently, where the creditor agreed to 
scale down the indebtedness and re- 
lease his security, a mortgage taken 
to secure the amount the creditor 
agreed to relinquish is void as 
against public policy.—Jones v. Mc- 
Farland, Miss., 173 So. 296. 

Mdrtgage executed contemporane- 
ously with sale is not invalid, as 
there is no reason why a seller can- 
not execute a bili of sale for chat- 
tels and take back a mortgage to se¬ 
cure the purchase price.—Voigt v. 
Liudlow Typograph Co., Ind., 12 N. 
E.2d 499. 

2. Ala.—Rice v. Garnett, 84 So. 557, 
17 Ala.App. 239, certiorari de.iied 
Ex parte Garnett, 85 So. 921, 204 
Ala. 698. 

SCortgagee held in money lending 
bnsiness so as to render mortgage 
void for failure to comply with stat¬ 
ute.—^Rice v. Garnett, supra. 

3. Dependent on renewal affidavits 
A statute, providlng that the ma¬ 
turity of the debt secured by the 
mortgage shall not exceed three 
years from the filing of the mort¬ 
gage for record, unless within nine- 
ty days after the expiration of the 
three years the mortgagor shall file 
a renewal affidavit, does not render 
a mortgage void ab initio because it 
secures an indebtedness due after 
the expiration of three years from 
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possession should he deem his security insecure,^ 
or the manner of foreclosure on default.^ 

§ 97. Partial Invalidity 

Invalidity of a severable part does not invalidate the 
entire mortgage. 

An unlawful severable provision in an otherwise 
valid mortgage invalidates only that particular part 
of the mortgage which contains the unlawful pro¬ 
vision, and does not render the mortgage void in 
its entirety.® Accordingly, in the absence of a stat¬ 
ute to the contrary,'^ a mortgage may be good to 
transfer title to a portion of the property described 
in it, although it is void as to other portions which 
it assiimes to transfer,^ as where some of the prop¬ 
erty assumed to be covered by a mortgage cannot 
legally be made the subject thereof.^ A provision 
in a mortgage, however, containing a valid clause 
inseverably' connected with an invalid clause is void 
in its entirety.^® 

Consideration. A mortgage given to secure notes, 
the consideration bf which is in part unlawful, as 
forbidden by statute or by the common law, is void 
in its entirety.il However, there are cases holding 
that, where a mortgage is given to secure two sep¬ 
arate debts, only one of which is unlawful, the 
mortgage may be enforced to the extent of the valid 
indebtedness.i^ Also, where two notes secured by 
mortgage are given for a consideration which is 


in part unlawful, and the unlawful portion of the 
consideration is less than either of the notes, al¬ 
though there is authority to the contrary,!^ it has 
been held that the holder may apply ali the unlawful 
consideration to one of the notes and recover on 
the other.i^ 

§ 98. Persons Who May Assert Invalidity 

A thlrd person cannot attack the validity of a mort¬ 
gage uniess he is a subsequent mortgagee, a purchaser 
from the mortgagor, or an attaching creditor. Fraud 
in procurement and duress are defenses persona! to the 
mortgagor. 

A third person cannot impeach the validity of a 
mortgage,!S uniess he is a subsequent mortgagee,!^ 
a subsequent purchaser from the mortgagor, see in¬ 
fra § 263, or a creditor who has laid hold of the 
property by an appropriate legal proceeding.i*^ 

Personal defenses. The right to attack the mort¬ 
gage on the ground that it was procured by false 
representations is personal to the mortgagor.i® 
Likewise, the defense of duress is personal to the 
mortgagor, and cannot be raised by his creditors for 
the purpose of having the mortgage set aside.i^ 

§ 99. Estoppel or Waiver as to Defects or 
Objections 

A person may by his conduct waive, or be estopped 
to assert, the invalidity of a mortgage. 


the time the mortgage is filed for 
record, its validity after the three 
years depending on the flling of a re- 
newal affidavit in conformity with 
the act.—^Busch v. Tatar, 271 111.App. 
8 . 

4. Not illegal chaxge 

A mere provision in a small loan 
mortgage, authorizing the lender to 
take possession of the mortgaged 
chattel should he deem his security 
insufficient or insecure, is not of it- 
self an illegal charge within the 
meaning of statutes prohibiting ex- 
cessive charges for such loans.—^Ma- 
son v. City Finance Co., 151 So. 521, 
113 Fla. 73. 

5. Provision held valid 

Provision that chattel mortgage 

might be foreclosed in manner pro- 
vided by law for foreclosure where 
manner of foreclosure was not spec- 
ified in mortgage and consideration 
does not exceed $500, did not render 
mortgage for greater sum invalid.— 
First Nat. Bank v. Frazier, 22 P.2d 
325, 143 Or. 662. 

e. Power of attomey 

A power of attorney contained in a 
mortgage in violation of a statute 
does not invalidate the mortgage it- 
self, provided it is otherwise valid, 
but merely renders the particular 


provision containing the power of at¬ 
torney invalid.—Mason v. City Fi¬ 
nance Co., 151 So. 621, 113 Fla. 73. 

7. Purchase-money mortgages, un¬ 
der some statutes, used to secure the 
purchase money of anything other 
than that covered by the mortgage, 
are void.—^Dufficy v. Shields, 63 Cal. 
332. 

8. Wis.—Stradling v. Nelson, 202 N. 
W. 691, 18.6 Wis. 308. 

11 C.J. p 491 note 91. 

Partial invalidity in retention of pos¬ 
session with power of sale see in¬ 
fra § 207. 

9. Ark.—^Lewis v. Arnn, 206 S.W. 
757, 136 Ark. 424. 

11 C.J. p 428 note 39, p 491 notes 92, 
93. 

Subject matter generally see supra 
§§ 21-36. 

Property not owned by mortgagor 
The fact that it is attempted to 
embrace in a mortgage property not 
owned by the mortgagor at the time 
of the exeeution of the mortgage 
does not invalidate the mortgage as 
to property owned by the mortgagor 
at the time of its exeeution.—Ruth 
V. Cox, 291 P. 371, 184 Or. 200—11 C. 
J. p 491 note 91 [a]. 

10. Cal.—Blodgett v. Rheinschild, 
206 jP. 674, 56 Cal.App. 728. 
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11. Mass.—Brigham v. Potter, 14 
Gray 522. 

11 C.J. p 491 note 88. 

12. Ark.—^Atkinson v. Burt, 53 S.W. 
404, 65 Ark. 316. 

Vt—Shaw V. C^rpenter, 54 Vt. 155, 
41 Am.B. 837. 

13. Kan.—State v. Wilson, 80 P. 639, 
84 P. 737, 73 Kan. 334, 117 Am.S.R. 
479. 

14. Miss.—Carradine v. Wilson, 61 
Miss. 573. 

15. Neb.—Thies v. Weible, 254 N.W. 
420. 126 Neb. 720. 

11 C.J. p 491 note 94. 

15. Minn.—Ellingboe v. Brakken, 30 
N.W. 659, 36 Minn. 156. 

Necessity of recording as against 
subsequent mortgagees see infra § 
142. 

Prlorities as between mortgages see 
infra §§ 294-296. 

17. Minn.—^Ellingboe v. Brakken, 
supra. 

Necessity of recording as against 
creditors see infra § 136. 

18. Mich.—Soule v. Harrington, 97 
N.W. 857, 185 Mkh. 155. 

19. Mo.—Marion Distilling Co. v. 
Eliis, 63 Mo.App. 17. 
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The mortgagor^o or mortgagee^i may be estbp- 
ped by his conduct to assert the invalidity of the 
mortgage. However, where a statute prescribing 
the essentials of a mortgage is enacted for the pro¬ 
tectiori of the public, the mortgagor cannot, by es- 
toppel, be prevented from asserting the invalidity of 
his mortgage, in that it fails to comply with the 
statute.^^ One who has assumed the mortgage debt 
as a portion of the purchase price of chattels cannot 
assert informalities in the execution of the mort¬ 
gage in order to relieve himself from liability to 
perform his agreement^s 

Waiver. It has been held that the mortgagor^^, 
or the creditors of the mortgagor^s m^y waive the 
invalidity of the mortgage, as where the mortgagor 
renews the indebtedness for which the mortgage is 
security.^® 

§ 100. Ratification of Voidable Mortgage 

Examine Pocket Parts for later cases. 

§ 101. Rescission 

As a general rule, a party desiring to rescind a 
mortgage must place the other party in statu quo. 

A party desiring to rescind a mortgage must, as 
a general rule, place the other party in statu quo 
but the necessity for surrendering the mortgage in- 


strument to the mortgagor, as a condition to rescis¬ 
sion, may be waived by the mortgagor.^S The 
mortgagee must rescind in toto; he cannot affirm 
that part of the contract which is in his favor, and 
rescind the rest.29 

§ 102. Evidence 

Aithough one claiming under a mortgage has the 
original burden of showing Its vaiidity, a mortgage in 
the hands of the mortgagee is presumptiveiy valid, and 
the person asserting its invaiidity has the burden of 
proof thereof by ciear and convincing evidence. 

One claiming under a mortgage, or basing an ac- 
tion thereon, has the original burden of showing 
every fact on which its vaiidity depends.^o There 
is. a presumption, however, that a mortgage in the 
hands. of the mortgagee is valid,and a mortgage 
duly executed, acknowledged, and filed is presumed 
to express the terms and purpose of the instrument 
in its true light.^2 Consequently, the burden of 
proving the invalidity of a mortgage rests on the 
person who asserts it.^^ A mortgage which has 
been foreclosed must be presumed to have been 
valid.^^ 

Admissibility. As bearing on the question of 
fraud in securing the execution of a mortgage, ev¬ 
idence of the circumstances surrounding the trans- 
action is admissible;^^ and, where duress is alleged. 


20. Minn.'—^Jumiska v. Andrews, 92 
N.W, 470, 87 Minn. 515. 

11 C.J. p 491 note 2. 

Character of property as personalty 
By givingr a mortgage on personal 
property annexed to a freehold, the 
mortgagor estops himself to deny its 
character as personalty.—^Widick v. 
Phillips Petroleum Co., 49. P.2d 132, 
173 Okl. 325, 104 A.L..R, 228—11 C.J. 
p 445 note 87, p 491 note 2 [a] (2). 
Inahility to discover fraud 
In replevin to recover personalty 
given as security for payment of 
note, defendant was not estopped to 
deny that note and mortgage were 
given without consideration where 
plaintiff was vice president of bank 
with which defendant dealt and de¬ 
fendant was unable hy exercise of 
ordinary diligence of reasonable per¬ 
son of his ability to have discovered 
fraud pricticed on him.—Fipps v. 
Stidham, 50,P.2d 680, 174 Okl. 473. 

Partial p^ayment ^and execution of 
renewal mortgages with -additional 
security may constitute estoppel.— 
Ashby V. Shoptaw, 93 S.W.2d 136, 192 
Ark. 5P0. 

21. K-un.—^Dendy v. Cobleskill First 
Nat. Bank. 91 P. 682, 76 Kan. 301. 

11 C.J. p 4.92 note 3. 

Acceptauce of proceeds 

The mere facts that the mortgagee 
suggests that the mortgagor borrow 
money and accepts a portion of the 


proceeds bf a second mortgage are 
insufiicient to estop him to assert 
the invalidity of the second mort¬ 
gage .—Mfe V. Ohio Inv. Co., 100 N. 
E. 392, 52 Ind.App. 108. 

Bank acting as agent for mortga¬ 
gee cannot, as against subsequent 
mortgagee, question vaiidity of mort¬ 
gage.—Ohio Power Shovel Co. v. 
Bond, 267 Ill.App. 271. 

22. S.C.—^Rose V. Harllee, 48 S.B. 
541, 69 S.C. 523. 

23. U.S.—^Pope V. Porter, C.C.Iowa, 
33 F. 7. 

24. Tex.—^Davenport v. San Antonio 
Machine & Supply Co., Civ.App., 
69 S.W.2d 207, error refused. 

25w' U.S.—Rockwell v. New York 
United Hotels, C.C.A.N.Y., 79 F.2d 
81, certiorari denied Donahue v. 
Rockwell, 56 S.Ct. 309, 296 U.S. 
650, 80 L.Ed. 462. 

Acceptauce of inferior ^positiou 
Where a creditob of the mortgagor 
has accepted a. position even worse 
than that which the mortgage gives 
him, he thereby waives his right to 
attack the mortgage.—^Rockwell v. 
New York United Hotels, supra. 

Tex.—^Davenport v. San Antonio 
Machine & Supply Co., Civ.App., 59 
S.W.2d 207, error refused. 

27- Ala.—Snead v. Scott, 62 So. 36, 
182 Ala. 97. 

11 C.J. p 492 note 8. 

717 


28. Ala.—Batson v. Alexander City 
Bank, 60 So. 813, 179 Ala. 490. 

29. N.H.—Heath v. West, 28 N.H. 

101 . 

11 C.J. p 492 note 10. 

30. Mo.—State v. 0'Neill, 52 S.W. 
240, 151 Mo. 67. 

31- S.C.—^Ex parte Citizens’ Bank of 
Fairfax, 119 S.E. 903, 126 S.C. 291. 

32- Minn.—Summit Mercantile Co. 
V. Daigle, 178 N.W. 588, 146 Minn. 
218. 

33. W.Va.—^Harris v. Coli ver, 141 S. 
B. 791, 793, 105 W.Va. 174, citing 
Corpus Juris. 

11 C.J. p 492 note 13. 

Matters reqnired to be proved 

<1) Fraud or want of considera¬ 
tion.—Stotts V. Carney, 242 P, 675, 
78 Colo. 472. 

(2) That the execution of the 
mortgage was a mere pretense to 
deceive creditors.—Summit Mercan¬ 
tile Co. V, Daigle, 178 N.W. 588, 146 
Minn. 218. 

34. Wash. — Johnsen v. Pheasant 

Pickling Co., 24 P.2d 628, 174 

Wash. 236, rehearing denied and 
amended 27 F.2d 587, 174 Wash. 
236. 

35. Mich.—Walsh v. Taitt, 105 N.W. 
544, 142 Mich. 127. 
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the facts leading up to the transaction are admissi- 
ble.36 Evidence as to fraud must, however, be rel¬ 
evant to the issues presented.^*^ 

Weight and sufficiency, The usual rules as to the 
weight and sufficiency of evidence in civil proceed- 
ings generally apply.^^ 

The proof must be ciear and convincing to show 
a mutual mistake in the description of the property 
conveyed by a mortgage,^^ or in the debt secured;^® 
and a like degree of proof is required to establish 
fraud or duress.'^! 


§ 103. Questions of Law and Fact 

The validlty of a mortgage, where resopt to extrinsic 
evidence is unnecessary, is a question for the court; but, 
on conflicting evidence, it is a question of fact for the 
Jury. 

Generally, where resort to extrinsic facts is un¬ 
necessary, the validity of a mortgage is a question 
of law for the court.^2 Qn confiicting evidence, 
whether the exeeution of a chattel mortgage has 
been procured by fraud,duress,^^ or misrepresen- 
tation^s is a question of fact for the determination 
of the jury. 


Vn. COKSTBUCTION 


A. IN GENERAL 


§ 104. General Rules of Construction 

in construing chattel mortgages the genera! rules as 
to the construction of contracts apply, the object being 
to uphold the mortgage and to give effect to the intention 
of the parties. 


Chattel mortgages are governed by the rules of 
construction applicable to contracts generally. 
Accordingly, the primary object in construing a 
chattel mortgage must be to ascertain the intention 


38. S.C.—Riggs V. Wilson, 8 S.E. 
848. 30 S.C. 172. 

37. Cal.—Breuner Co. v. King, 98 P. 
1077, 9 Cal.App. 271. 

38. E3tabl:slimeii.t of validity 
Undisputed evidence that a mort- 

gage was acknowledged and record- 
ed, and that it was offered and re- 
ceived in evidence without any ob- 
jections, establishes its validity.— 
National Bond & Inv. Co. v. Zakos, 
230 IlLApp. 608, 

Evidence held sufficient 

<1) To Show acquiescence In, or 
waiver of, fraud.—Richter v. Schuett, 
145 N.E. 402, 314 111. 127. 

(2) To Show that parties were en- 
gaged in a joint adventure and that 
mortgages given in pursuance there- 
of were va id.—Croft State Bank v. 
Girardey, 232 P. 1076. 117 Kan. 585. 
Evidence held insuffioient 

(1) To establish want of sufficient 
mental capacity.—Walker v. Citizens’ 
Nat. Bank of Okmulgee, 25 P.2d 68, 
165 Okl. 97. 

(2) To Show want of consideration. 
— Stotts V. Carney, 242 P. 675, 78 
Colo. 472. 

(3) To Show want of title in mort- 
gagor. — Dworkin v. Weingarten 
Bros., 184 A. 419, 120 N.J.Eq. 25. 

(4) To Show that mortgage was 
given in settlement of criminal pros- 
ecution. 

Cal.—Simon Newman Co. v. Woods, 
259 P. 460, 85 Cal.App. 360. 

Ga.—^Kitehens v. Latimer, 95 S.E. 
371, 22 Ga.App. 40. 

(5) To Show acquiescence in or 
waiver of fraud.—Bacon v. First 
Nat. Bank. 216 N.W. 274, 204 lowa 
887. 

d®. ^N.C.—White Co. v. Carroll, 61 S. 
E. 196, 147 N.C. 330. 


Tenn.—^Wright v. Market Bank, Ch. 
A., 60 S.W. 623. 

40. Ky.—Hearn v. Lander, 11 Bush 
669. 

41. Minn.—Summit Mercantile Co. 
V. Daigle, 178 N.W. 588, 146 Minn. 
218. 

11 C.J. p 492 note. 19. 

Beason for rule 

The reason for the rule is that 
formally exeeuted written contracts 
wlll not under the law be lightly set 
aside or held as sham and fictitious. 
—Summit Mercantile Co. v. Daigle, 
supra. 

Evidence held sufficient 

(1) To Show fraud. 

Minn.—Parmers' & Merchants* Nat. 
Bank of Ivanhoe v. Przymus, 200 
N.W. 931, 161 Minn. 85—Parmers' 
& Merchants’ State Bank of Cor- 
rell V. Kohler, 198 N.W. 413, 159 
Minn. 35. 

N.D.—First Nat. Bank v. Weiss, 211 
N.W, 979, 54 N.D. 883. 

11 C,J. p 492 note 19 [a]. 

(2) To sustain finding that mort¬ 
gages were not exeeuted under du- 
ress. — Rhodes v. Parmers’ State 
Bank, Cathay, 226 N.W. 943; 58 N.D. 
651. 

Evidence held insnffloient 
(1) To Show fraud. 

Cal.—Koeberle v. Coit, 189 P. 727, 46 
Cal.App. 641. 

Colo.—Ramstetter v. MacGinnis, 68 
P.2d 454, 100 Colo. 494—Stotts v. 
Cai-ney, 242 P. 676, 78 Colo. 472. 
Idaho.—^West v. Prater, 67 P.2d 273, 
57 Idaho 583. 

Mich.—Burch v. Stringham, 177 N.W. 
147, 210 Mich. 48. 

Okl.—Bass Furnitiire & Carpet Co. 
V. Pinley, 263 P. 130, 129 Okl. 40. 
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Or.—Yokota v. Lindsay, 242 P. 613, 
116 Or. 641. 

Tex.—^Wallace v. Burson, Civ.App., 
86 S.W.2d 803, error granted— 
Board v. Emerson-Brantingham 
Implement Co., Civ.App., 203 S.W. 
421, error refused. 

Utah.—Consolidated Wagon & Ma- 
chine Co. v. Kay, 21 P.2d 836, 81 
Utah 595. 

(2) To Show duress. 

Cal.—^Koeberle v. Coit, 189 P. 727, 
46 CaLApp. 641. 

Colo.—^Walker v. Dearing, 63 P.2d 
513, 100 Colo. 28. 

Ga.—Swint v. Adams, 157 S.E. 249, 
42 Ga.App. 705. 

42. U.S.—National Live Stock Cred¬ 
it Corporation of St. Louis v. 
Thompson, C.C.A.N.M., 76 P.2d 696. 

43. Ala.—Sullivan v. Miller, 140 So. 
606, 224 Ala. 395—Jernigan v. Cox, 
74 So. 736, 15 Ala.App. 619. 

11 C.J. p 492 note 20. 

44. Ala.—Sullivan v. Miller, 140 So. 
606, 224 Ala. 395. 

45. Ala.—Sullivan v. Miller, supra— 
Moore v. Oneonta Motor Co., 137 
So. 301, 223 Ala. 510. 

40, U.S.—Coggin V. Hartford Acci¬ 
dent & Indemnity Co., D.C.N.C., 9 
P.Supp. 785, reversed on other 
grounds, C.C.A., Hartford Accident 
& Indemnity Co. v. Coggin, 78 P. 
2d 471, certiorarJL denied Coggin v. 
Hartford Accident & ^Indemnity 
Co., 56 S.Ct. 141, 296 U.S. 620, 80 
L.Ed. 472, rehearing denied 56 S.Ct. 
169, 296 U.S. 663, 80 L.Ed. 440. 
The force and validity of mort¬ 
gages and the transfer of title are. 
except as modified by statute, to be 
tested by the common law touching 
sales of personal property.—^Atlantic 
Transp. Co. v. Alexander Shipping 
Co., 157 N.E. 725, 261 Mass. 1. 
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of the parties,^and, where such intention is ciear 
and unambiguous, no rule of construction can de- 
feat it,^^ since it is the duty of the court to enforce 
the mortgage as made, not to make a new mort- 
gage.^^ The intention of the parties is to be gath- 
ered from the language employed by them,50 and, 
unless there is ambiguity in such language, it is not 
permissible to look beyond the face of the mort- 
gage.^^ Matters suggested by the language of the 
mortgage, however,. although ascertained by out- 
side inquiries, are legally within its terms.52 The 
mortgage must be considered as a whole^s and, un¬ 
less entirely unavoidable,®^ every clause and provi- 
sion of it must be given effect,®^ although imma- 
terial and unassisting language may be ignored 
whenever necessary to a proper construction of the 
mortgage.5® Where the meaning of the mortgage 
is not ciear, it will be construed in the light of the 
surrounding circumstances,®*^ such as the situation 
and conduct of the parties®^ and the subject mat- 
ter and nature and purpose of the mortgage.59 

Where the good faith of the transaction sur¬ 
rounding the execution of a mortgage is not ques- 
tioned, it is the aim of the courts to preserve and 
not to destroy the mortgage.^^ If a chattel mort¬ 


gage is ambiguous and susceptible of different con- 
structions, one of which would give an unreason- 
able and unjust elfect to it, any other construction 
which is reasonable and consistent with its purpose 
and the meaning of its provisions will be adopted 
and it should be strictly construed against the 
mortgagee,®2 as it is usually made most favorably 
to him, because of his position to dictate terms on 
account of the necessities of the mortgagor.^3 

Construing instrummts together, Where there 
are two instruments which are parts of the same 
transaction, they must be construed together in or- 
der to determine the nature of the contract,®^ even 
though the mortgage bears a later date than the 
other instrument, at least where the evidence dis- 
closes an intention to make it a part of the same 
transaction.65 Where, however, the mortgagor ex- 
ecutes a subsequent instrument to which the mort- 
gagee is not a party it will not be presumed that it 
was the mortgagor’s intention to limit or change his 
liability to the mortgagee.^® 

Preliminary agreements and negoHations. A 
written chattel mortgage supersedes all preliminary 
iiegotiations and agreements leading to its execu- 


47. Idaho. — Twin Palis Bank & 
Trust Co. V. Weinbergr, 257 P. 31, 
44 Idaho 332, 54 A.L.R. 1627. 

S.C.—Clowney v. Rivers, 123 S.E. 759, 
129 S.C. 68. 

11 C.J. p 492 note 22. 

48. lowa.—Chambers v. First State 
Bank & Trust Co, of Fort Dodge, 
254 N.W. 309, 218 lowa 63. 

Mortgrasre held nnambigaotis 
lowa.—Chambers v. First State Bank 
& Trust Co. of Fort Dodge, supra. 
49u Ind.—General Highways System 
V. Thompson, 155 N.E. 262, 88 Ind. 
App. 179, rehearing denied 166 N. 
E. 407, 88 Ind.App. 179. 

50. Okl.—^Ladd v. Ardmore State 
Bank, 143 P. 170, 43 Okl. 602. 

11 C.J. p 493 note 24. 

ISeaxiiiig of words 
Where the action is at law the 
mortgage must be considered as 
meaning what its words import.— 
Hare & Chase of Toledo v. Hoag, 161 
N-vE. 224, 27 Ohio App. 326. 

51. U.S.—^In re Sentenne & Green 
Co., D.C.N.T., 120 P. 436. 

52. Tex. — Oklahoma Wheat Pool 
Elevator Corporation v. Sylvester, 
Civ.App.. 65 S.W.2d 398. 

53. Ala.—^Winston v. Parrow, 40 So. 
53. 

11 C.J. p 492 note 23. 

54. Ala.—Gernert v. Limbach, 60 So. 
903, 163 Ala..413. 

55. Vt.—Wright V. Lindsay, 104 A. 
148, 92 Vt. 336. 


56. U.S.—^In re Joe H. Moore Motor 
Co., D.CTex.. 49 F.2d 292. 

57. N.C.—^Purgerson v. Twisdale, 49 
S.E. 914, 137 N.C. 414. 

11 C.J. p 493 note 25. 

58. Mass.—^Kilkus v. Shakman, 150 
N.E. 186, 254 Mass. 274. 

11 C.J. p 493 note 26. 

59. Ala,—^Winston v. Farrow, 40 So. 
53. 

N.C.—^Purgerson v. Twisdale, 49 S.E. 
914, 137 N.C. 414. 

60. N.J,—McDonald v. H. B. Mc¬ 
Donald Const. Co., 175 A. 87, 117 
N.J.Eq. 181. 

Shonld be sastained 
In the absence of fraud, a mort¬ 
gage should be sustained whenever 
there is an honest and substantial 
compliance with the law governingi 
it. 

Ariz.—Garner v. Arizona Egyptian 
Cotton Co., 197 P. 231, 22 Ariz. 318. 
N.J.—^American Soda Pountain Co. v. 
Stolzenbach, 68 A. 1078, 75 N.J. 
Law 721, 16 L.R.A.,N.S., 703, 127 
Am.S.R. 822. 

61. Mass. — Pettis v. Kellogg, 7 
Cush. 456. 

11 C.J. p 493 note 28. 

I 68. 111.—^National Cash Register Co. 
V. Clyde W. Riley Advertising Sys¬ 
tem, 160 N.E: 545, 329 111. 403. See 
Kennedy Furniture Co. v. Griffin, 
194 111.App. 530. 

11 C.J. p 493 note 29. 

Iu Alabaanaj however, a mortgage 
is construed most strongly against 
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the mortgagor.—Gernert v. Limbach, 
50 So. 903, 163 Ala. 413—Johnson v. 
Buckhaults, 77 Ala. 276—Seay v. Mc- 
Cormick, 68 Ala. 549—Manufacturers* 
Pinance Acceptance Corporation v. 
Woods, 132 So. 608, 24 Ala.App. 202, 
reversed on other grounds 132 So. 
611, 222 Ala. 239. 

63. Mo.—Feller v. McKillip, 81 S.W. 
641, 109 Mo.App. 61. 

64. Ala.—Perkins v. Skates, 124 So, 
514, 220 Ala. 216—Hodge v. Joy, 
92 So. 171, 207 Ala. 198. 

Fla.—Intertype Corporation v. Pul¬ 
ver, 132 So. 830, 101 Fla. 1177. 
N.Y.—Walsh V. Gray, 212 N.Y.S, 230, 
214 App.Div. 296. 

11 C.J. p 493 note 33. 

Xnstmments construed together 
and held not to vest mortgagees with 
Power to run garage as retail busi- 
ness.—Terry v. Witherspoon, Tex. 
i Civ.App., 255 S.W. 471, afflrmed 
Witherspoon v. Ter.ry, Com.App., 267 
S.W. 973 — Terry v. WHherspobn, 
Tex.Civ.App., 239 S.W. 300. 

To determine validity and priority 
Deed, mortgage securing purchase 
price, and chattel mortgage on crop, 
contemporaneously executed, are to 
he construed together. — American 
Trust & Savings Bank v. Whitaker, 
Tex.Civ.App., 2 S.W.2d 356, error dis- 
missed. 

65. Ala.—^Perkins v. Skates, 124 So. 
514, 220 Ala. 216. 

66. N.C.—^Union Bank v. Redwine, 
88 S.E. 878, 171 N.C. 559. 
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§ 104 


tion.^7 

Recitals, A distinet recital of a particular fact 
in a chattel mortgage is to be taken as at least pri¬ 
ma facie evidence of such.fact.^S 

The statutory provisions governing a chattel 
mortgage constitute a part of the mortgage and 
bind the parties;^^ and such provisions extend, not 
only to every instrument which is by its terms a 
mortgage, but also to every conveyance which is 
intended to operate as such.*^^ 

Writing and' printing, Where a mortgage is 
partly printed and partly written, the written mat- 
ter Controls that which is printed,but typewriting 
takes no precedence over handwriting^^ 

§ 105. Evidence to Aid Construction 

Examine Pocket Parts for later cases. 


The admissibility of parol or extrinsic evidence 
to contradict or vary the terms of a mortgage is 
considered in the CJ.S. title Evidence §§ 922-923, 
also 22 CJ. p 1133 note 98-p 1135 note 18. 

§ 106. Questions of Law and Fact 

Uniess resort must be had to extrinsic evidence to 
determine the intentiori of the parties, the construction 
to be given a chattel mortgage is a question of law. 

The construction to be given a chattel mortgage 
is, when determined by facts apparent on its face, a 
question of law,'^3 as, for example, questions as to 
property*^^ or debt covered.'^^ Where, however, it 
is necessary to resort to extrinsic evidence to ascer- 
tain the intention of the parties, the intention, as 
established by such evidence, may become a ques¬ 
tion of factJ® 


B, PARTIES AND DEBTS OR LIABILITIES SECURED 

§107. Parties Secured the mortgage instrument.77 in the absence of fraud, 

Generaiiy, the Intention of the mortgagor, as gath- however, a mortgage may be held for the security 
ered from the mortgage determines what parties are of a party not named in the instrument aS mort- 
secured thereby., gagee.78 A chattel mortgage given to two or more 

The question as to what parties are secured by persons to secure their demands is several and not 
the mortgage generaiiy depends on the intention of joint.78 Where a chattel mortgage contains an ex- 
the mortgagor as gathered from the language of press covenant for further assurance to extend the 


67. 111.—^Illinois Reflning* Co. v. 

Welch. 173 N.E. 345, 341 111. 292. 
Tex.—2err v. Howell, Civ.App., 84 S. 

■W.2d 867, error refused. 

Vt.—Paska v, Saunders, 153 A.' 451, 
103 Vt. 204. 

XTesTotiatious as to property covered 
Tbiy mortgfagre 

■Where the evidence showed that 
before a , chattel mortgage was ex- 
ecuted there was correspondence be- 
tweeh the parties with reference to 
the pledging of the earnings of the 
mortgaged property in payment of 
the Principal and interest of the 
mortgage, but the mortgage made no 
provision for such payment, the 
mortgage superseded ali negotiations 
leading to its' exeeution, and there- 
fore the earnings were not pledged 
to the payment of the mortgage.— 
Illinois Refining Co. v. Welch, 173 N. 
E. 345, 341 111. 292. 

es. lowa.—Price v. Fertig, 122 N.W. 

814, 144 lowa 178. 

11 C.J. p 493 note 32. 

69. Mich.—^Wilson v. Montague, 24 
N.W. 851, 57 Mlch. 638. 

Wash.—^A. H. Averill Mach, Co. v. 
Allbritton, 97 P. 1082, 51 Wash. 30. 

79. N.J.—Dunham v. Cramer, 51 A. 
1011, 63 N.J.Eq. 151. 

71. lowa,—Chambers v. First State 
Bank & Trust Co. of Fort Dodge, 
254 N.W. 30,9, 218 lowa 103. 

11 C.J. p 493 note 27. 


Typewriting 

Where there is a conflict between 
typewritten clauses and those ap- 
pearing in the printed blank, the 
typewriting prevails. — Hagen v. 
Dwyer, 162 N.W. 699, 36 N.D. 346. 

72. lowa.—Chambers v. First State 
Bank & Trust Co, of Fort Dodge, 
254 N.W. 309, 218 lowa 63. 

73. Okl.—First Nat. Bank v. Devore, 
’234 P. 734, 110 Okl. 283. 

S.C.—Clowney v. Rivers, 123 S.E. 

759, 129 S.C. 58. 

11 C.J. p 608 note 45. . 

74. lowa.—Chipman v. Weiny, 84 N. 
W. 905, 112 lowa 702. 

11 C.J. p 509 note 46. 

SuiRciency of description see supra 
§ 71. 

75. Ga.—Skinner v. Blliott, 87 S.E. 
759, 17 Ga,App. 511. 

76. Mo.—White v. Meiderhoff, App., 
3 S,W.2d 1031. 

S.C.—Clowney v. Rivers, 123 S.E. 

759, 129 S.C. 58. 

11 C.J. p 509 note 48. 

Questions held for jnry 

(1) Whether a mortgage of crops 
was intended to cover cotton there- 
after accruing to mortgagor as rent 
from crops grown by his tenants.— 
Clowney v. Rivers, supra. 

(2) "V^ether purported ' mortgage 
secured defendanfs note.—Bruce v. 
Kays, 1 S.W.2d 214, 222 Mq-App., 77. 

(3) Whether mortgagees of garage 
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in possession under bili of sale or 
contract with mortgagor were to 
conduct business as going concern 
or sell it as whole.—^Witherspoon v. 
Terry, Tex.Com. App., 267 S.W. 973, 
affirming Terry v. Witherspoon, Civ. 
App., 255 S.W. 471. 

77. Mich.—EWorld Mfg. Co. v. Ham- 
ilton-Kenwood Cycle Co., 82 N.W. 
528, 123 Mich. 620. 

11 C.J. p 494 note 35. 

78. Ohio, — Connecticut Mut. Life 
Ins. Co. V. Shelly Seed Corporation 
of Holgate, 189 N.E. 654, 46 Ohio 
App. 548. 

Beasou for mle is that the pro¬ 
visions of the mortgage are not nec- 
essarily personal to the mortgagee 
named.—Connecticut Mut. Life Ins. 
Co. v. Shelly Seed Corporation of 
Holgate, supra. 

Mortgage in trust for creditors 
Where a chattel mortgage was ex- 
ecuted in favor of trustees for the 
benefit of creditors of the mortgagor, 
the creditors could properly be re- 
garded as benefleiaries of the trust, 
although they were not named as 
parties in either the mortgage pr 
trust instrument.—^In re Pilot Radio 
& Tube Corporation, D.C.Mass., 5 P. 
Supp, 453, afflrmed, C.C.A,, 72 P.2d 
316, certiorari denied Eckhardt v. 
Ball, 55 S.Ct. 98, 293- U.S. 584, 79 L. 
.Ed.‘ 680. . 

79- Neb.—Skinner T- Pawnee 'City 



14 C.J.&; 

lien to after-acquired goods, and a new mortgage 
is executed on after-acquired goods to one of the 
mortgagees to secure a separate debt, it inures as 
additional security to the original mortgage.^^ A 
mortgage given to secure the performance of a con- 
tract inures to the benefit of ali persons interested 
in the contract^^ 

§ 108. Debt or Liability Secured 

A mortgage is security oniy for such demands or In- 
debtednesses as are within the contemplation of the par¬ 
ties at the time of its execution. 

It is a well recognized rule of construction that 
a mortgage is security only for such demands or 
indebtednesses as are in the contemplation of the 
parties at the time of its execution where, 

as is, usually the case, a mortgage is given to secure 
the payment of money the language of the mortgage 
is ordinarily so construed as to enable it to cover all 
obligations from the mortgagor to the mortgagee 
which were intended to be secured.While a 
round sum secured by a chattel mortgage may be 
shown to be made up of certain specific items of lia¬ 
bility due the mortgagee from the mortgagor,®^ 
where the mortgage is security for all sums due the 
mortgagee, it is jmmaterial whether the balance due 
is considered as one debt or as several debts.^^ The 
fact that a definite sum is mentioned as the con- 
sideration for the execution of the mortgage does 


§ 109 

not limit the amount of the debt secured thereby.^^ 

If the mortgage fails to specify what portion of 
a debt it secures, it is presumed to have been given 
to secure the part that is due.^'^ Any presumption 
that a chattel mortgage covers a particular debt is 
rebutted by the fact that such debt was included in 
a subsequent mortgage on other property.^s £x- 
cept as restrained by the parol evidence rule, ali¬ 
unde proof may be received to identify the indebt- 
edness or to show what is in fact secured by the 
mortgage.^® 

§ 109. —- Maturity of Debt 

In the absence of any stipulation as to the time of 
payment, the mortgage must be paid within a reason- 
abie time; but a mortgage securing an existing debt 
is due as soon as given. 

When no time is specified in a mortgage for the 
performance of the obligation on which it is con- 
ditioned, the law will require it to be performed 
within a reasonable time;®® but where the mort¬ 
gage secures an existing debt and no time for pay¬ 
ment is specified it is due as soon as given.®^ In 
case of irreconcilable conflict between the mortgage 
and the note, as to the time when the note is pay- 
able the date of the note will govern.®^ Where the 
last day of grace on the note secured by the mort¬ 
gage is Saturday, there is no breach until the next 
Monday.®^ 


CHATTEL M0BTGAGE8 


First Nat. Bank, 80 N.W. 42, 69 
•Neb. 17. 

11 C.J. p 494 note 36. 

80. Wis.—^Hunter v. Bosworth, 43 
Wis. 683. 

11 C.J. p 494 note 37. 

j 

81. Mich.—Jenks v. Wells, 61 N.W. 
636, 90 Mich. 515. 

88. Okl.—First Nat. Bank v. Gillam, 
273 P. 261, 134 Okl. 237. 

11 C.J. p 494 note 39. 

G-eneral recitals 

(1) The fact that a mortgagre giv¬ 
en to secure a speciftcally described 
indebtedness also contains a general 
expression that it is to secure all 
other indebtedness of the mortgagor 
to the mortgagee will not render it a 
security for a prior or contempora- 
neous indebtedness not within the 
contemplation of the parties at the 
time of the execution of the mort¬ 
gage. 

Ark.—First Nat. Bank v. Corning 
Bank & Trust Co., 268 S.W. 606, 
168 Ark. 17. 

Okl.—Farmers Nat. Bank of Chero- 
kee V. De Fever, 61 P.2d 245,‘ 177 
Okl. 561—^Anierican Nat. Bank v. 
Hensley, 39 P.2d 34, 170 Okl. 109— 
First . Nat. Bank v. Gillam, 273 P. 
261, 134 Okl. 237. 

14 0.J.S.-46 


(2) Where a chattel mortgage cov- 
ered advances made at the time of 
the execution of the mortgage, a 
clause extending it to any other debt 
to become due before payment did 
not cover rents payable in kind, the 
parties having treated the rent as a 
distinet demand from the mortgage. 
—^Albertville Trading Co. v. Criteher, 
112 So. 907, 216 Ala. 252. 

83. S.C.—Davis v. Barwick, 70 S.B. 

1007, 88 S.C. 355. 

11 C.J. p 494 note 40. 

Particular mortgages construed 

(1) A pro Vision in a lease that “all 
crops growing . . . shall be se¬ 
curity for all sums due or to become 
due from party of the second part 
to party of the first part, as evi- 
denced by book account or note held 
by the party of the flrst part," ade- 
quately' refers to and covers any in¬ 
debtedness of the lessee owing to the 
lessor at the time of the execution 
of the lease, which was then evi- 
denced by note or book account held 
by the lessor.—Dorman v. Crooks 
State Bank, 225 N.W. 661, 668, 56 S. 
D. 209, 64 A.L.R. 614. 

(2) Where a chattel mortgage re- 
cited that it was executed to secure 
a notq of even date, but did not re¬ 
fer, specifically, to a book account, 
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which was the only indebtedness 
then existing, it was held that the 
mortgage was intended to secure 
the book account and also any future 
advances that might be made, it 
appearing that the note had not been 
executed.—Myers v. Shain Lumber 
Co., 10 S.W.2d 20, 178 Ark. 174. 

84. Mass.—Hilis V. Farrington, 6 
Allen 80. 

85. Cal.—Lawrence v. Oakes, 3 P.2d 
334, 117 CaLApp. 32. 

86. Mo.—Kidd v. Mason, 125 S.W. 
^■^659, 141 Mo.App. 327. 

87. Vt.—Calkins v. Clement, 64 Vt. 
635. 

88. Ky.—^Berryman v. Brumback, 7 
Ky.Op. 366. 

89- Ga.—Skinner v. Elliott, 87 S.E. 
759, 17 Ga.App. 511. 

90. Mass.—^Avery v. Bushnell, 123 
Mass. 349. 

11 C.J. p 495 note 46. 

Necessity of stating time for ma¬ 
turity of debt see supra § 72. 

91. Mich.—^McGraw v. Bishop, 48 N. 
W. 167, 86 Mich. 72; 

11. C.J. p 495 note 47. - ^ 

I 90. Mich.—^Ferrs v. Johnson, 98 N. 

I W. 1014, 136 Mich. 227. 

I 93 . 111.—Arnold v. Stock, 81 111. 407. 
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An agreement between the parties to extending 
the time of payment of the note secured does not 
render other provisions of the note inoperative.^^ 

§ 110. - Future Advances or Indebted- 

ness 

Where such is the intention of the parties, a chattei 
mortgage will stand as security for future indebtedness 
of the mortgagor to the mortgagee. 

A chattei mortgage will stand as security for a 
future indebtedness of the mortgagor to the mort¬ 
gagee if that is the intention of the parties,®5 but, 
in order for it so to operate, the re must be an un- 
eqiiivocal agreement to that eifect.®® Where the 
mortgage contains such an agreement, it will se¬ 
cure only those advances which were within the 
contemplation of the parties at the time the mort¬ 
gage was executed;®7 but an express stipulation in 
the mortgage that future transactions shall be based 
on the same security is broad enough to cover ev- 
ery transaction by which the mortgagor becomes in- 
debted to the mortgagee,®? and such an instrument 


has been held to secure advances made after the ma- 
turity of the mortgage.®® If, however, the time 
within which advances are to be made is limited by 
the terms of the mortgage, the instrument secures 
no advances made after expiration of that time.^ 
A mortgage given to secure a note executed as a 
basis of future credit to the mortgagor, nothing 
being then due, and also to secure future indebted¬ 
ness, will not secure debts incurred after the pay¬ 
ment of the indebtedness contemplated at the time 
the mortgage was executed but a mortgage given 
to secure a present indebtedness and also future ad¬ 
vances operates as security by way of a continuing 
guaranty for an indebtedness incurred after a date 
when there is a balance in favor of the mortgagor, 
if the latter fails to ha ve the mortgage canceled.® 

Amount and character of advances secured. A 
mortgage to secure future advances must, as to the 
advances which are secured, be construed in accord- 
ance with the general terms of the contract, the ap¬ 
parent intention of the parties and the general trade 
usage, if any.^ The sum specified in a mortgage se- 


94. Tex.—Knudsen v. J. I. Case Co., 
Civ.App., 86 S.W.2<i 794. 

95. lowa.—Lowden Sav. Bank v. 
Zeller, 194 N.W. 966, 196 lowa 
1205. 

S.C.—Behfmann v. Brown, 113 S.E. 
273, 122 S.C. 39. 

Tex.—^H. W. Williams & Co. v. Bell, 
Civ.App.. 8 S.W.2d 745. 

Wash.—Shoemaker v. White-Dulaney 
Co., 230 P. 162, 13i Wash. 347, af- 
firmed 232 P. 695, 131 Wash. 347, 
132 Wash. 699. 

11 C.J. p 495 note 51. 

Validity of mortgage to secure fu¬ 
ture advances see supra § 38. 
Mortgages held to secure futxire ad¬ 
vances 

(1) A mortgage securing the pay¬ 
ment of a note due October 15, 1915, 
"and all such other sums as I may 
owe him on account notes, or other- 
wise, on or after the said 15th day 
of October, 1915."—^Nix v. Hopper, 90 
So. 35, 18 Ala.App. 240. 

(2) A mortgage executed to secure 

a particular amount presently due 
and "any other sum . . . [mort¬ 

gagor] might owe payee before the 
law day."—^Parmers’ Union Ware- 
house Co. V. Barnett Bros., 116 So. 
810, 22 Ala.App. 524, certiorari de- 
nied 118 So. 286, 218 Ala. 165. 

(3) A mortgage executed "as se¬ 
curity for the performance , . . 

of each and every obligation and 
the payment . . . of all sums to 

be paid . . . under and pursuant 

to a contract."—^Parkford v. Union 
Drilling & Petroleum Co., 5 P.2d 440, 
443, 118 Cal.App. 538. 

• (4) A mortgage to secure "all 


amounts . • . expended by the 
mortgagees . . . for the mainte- 
nance or transportation of the said 
property or for any purpose connect- 
ed therewith."—Shoemaker v. White- 
Dulaney Co., 230 P. 162, 163, 131 
Wash. 347, affirmed 232 P. 695, 131 
Wash. 347, 132 Wash. 699. 

XTuder statute providing that "a 
mortgage given to secure advances 
for the purpose of making and gath- 
ering crops, shall embrace and cover 
crops before the same are planted or 
growing of such mortgagor, when it 
is so stipulated therein, within the 
limit of the calendar year such crops 
may be planted," the mortgage need 
not be actually executed within the 
calendar year within which the crops 
are planted or growing, but the 
mortgage must be one securing ad¬ 
vances for the purpose of making 
and gathering the crops only where 
such advances are made during the 
calendar year within which the crops 
may be planted. Accordingly, a crop 
mortgage executed on December 20, 
although reciting that it was to se¬ 
cure advances for making crop of 
present year, must be construed as 
securing advances for crop during 
following year.— J. S. Cowart & Son 
V. Taliaferro, 163 S.E. 271, 272, 46 
Ga.App. 93. 

96. Wash.—^Inland Trading Co. v. 

Edgecombe, 106 P. 768, 57 Wash. 

257. 

11 C.J. p 495 note 52. 

Pailure to flU blanks 

Failure to 1111 in the blanks in the 
future advances clause of a deed in 
which all the other blanks are fllled 

722 


indicates an intention that that 
clause should not become operative. 
—Lore V. Smith, 133 So. 214, 161 
Miss. 579. 

97. Cal.—Moran v. Gardemeyer, 23 
P. 6, 82 Cal. 96. 

11 C.J. p 495 note 55.. 

Payments by mortgagee held uot ad- 
vaucements 

Payments made by a mortgagee 
for fish purchased from the mort¬ 
gagor were not advancements within 
the meaning of a chattei mortgage 
covering future advances.—Waka- 
bashi V. Stafford Packing Co., 200 P. 
392, 186 Cal. 632. 

98. Mq.—^Holmes v. Strayhorn-Hut- 
ton-Evans Commn. Co., 81 Mo.App. 
97. 

99. Ala,-—Hili V. Nelms, 5 So. 796, 
86 Ala. 442. 

11 C.J. p 496 note 67. 

1. Ark.—Word v. Cole, 183 S.W. 
757, 122 Ark. 457. 

11 C.J. p 496 note 58. 

2. Tex.—Cantrell v. Cawyer, Civ. 
App., 162 S.W. 919—John E. Mor- 
rison Co. v. Butler, Civ.App., 158 
S.W. 1185. 

11 C.J. p 496 note 59. 

3b Cal.—Prank H. Buck Co. v. Buck, 
122 P. 466, 162 Cal. 300. 

4. ^^Picking advances” and **giiming 
advances” included money advanced 
to pay wages of weigher, cost of 
sacks, renting sleeping tents for 
pickers, and transporting cotton.— 
Schumann v. California Cotton Credit 
Corporation, 286 P. 1068, 105 Cal. 

I App. 136. 
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curing future advances has been held to be the lim- 
it of the amount of advances which the instrument 
will secure,5 although as between the parties such 
a mortgage is valid for whatever advances may be 
made by the mortgagee and accepted by the mortga- 
gor, if it appears that it was the intention of the 
parties thereto that such additional amount should 
be secured by the mortgage.^ Also, where the mort¬ 
gage is to secure a stated amount ‘'more or less” 
it is not limited to the amount stated.*^ Where the 
mortgage is to secure advances of goods to a cer- 
tain amount, and the price at which the goods are 
to be furnished is not stated, it will be implied that 
the price is to be what the goods are reasonably 
worth at the time and place of the sale.S 

A mortgage providing that it shall secure in ad- 
dition to the debt mentioned ali other amounts 
which may thereafter become due will cover oniy 
debts of the general kind of those specifically se¬ 
cured but an express provision that the mortgage 
shall secure future indebtedness of any kind will 
cover any character of debt that the mortgagor may 
owe the mortgagee during the existence of the mort- 
gage.i<^ 

Advances at option of mortgagee, Although fu¬ 
ture advances are optional with the mortgagee, he 
will be protected beyond the sum which he has actu- 
ally advanced at the date when a junior lien is 
placed on record, if made without actual notice of 
the second encumbrance.^l Where the amount and 
kind of the advances are at the option of the mort¬ 
gagee, it has been held that he cannot exercise such 
options arbitrarily but the failure of the mortga¬ 


gee to advance all that he promised does not, in the 
absence of evidence that the mortgagor has suffered 
damage, relieve the mortgagor from liability for ad¬ 
vances actually made.^2 

§ 111. -Payment of Debt 

Examine Pocket Parts for later cases. 

§ 112. - Performance of Contract or Oth¬ 

er Obligatiori 

The intention of the parties as expressed in the mort¬ 
gage determines the extent of the security afforded by a 
mortgage to secure the performance of a contract by the 
mortgagor. 

The extent of the security afforded by a mortgage 
to secure the performance of a contract or other 
obligation by the mortgagor depends on the inten¬ 
tion of the parties as expressed in the mortgage in¬ 
strument. Unless the language of the mortgage 
is ciear and unambiguous, it will not ordinarily be 
construed to secure the performance of a contract 
or obligation other than to pay money as stipulated 
in the mortgage.^^ A mortgage given to secure the 
performance of a contract which is subsequently 
broken by the mortgagee is unenforcible by him.^® 

§ 113. -Indemnity Mortgages 

The intention of the parties determines whether the 
mortgage secures the mortgagee against his liability as 
surety for the mortgagor. 

Whether the mortgage secures the mortgagee 
against his liability as surety for the mortgagor de¬ 
pends on the intention of the parties.i'^ 


5. Ariz.—Security Trust & Savings 
Bank v. June, 1 P.2d 970, 38 Ariz. 
513. 

Ky.—^Bondurant y. Tally’s Trustee, 
229 S.W. 377, 191 Ky. 202. 

11 C.J. p 496 note 61. 

6. Tex.—G., M. Carleton Bros. & Co. 
V. Bowen, Civ.App., 193 S.W. 732. 

ZncreasixLgr amomit by .oral agrreement 
The parties may thereafter in¬ 
cresse the stipulated amount by oral 
agreement, and such agreement as 
between the parties thereto will be 
enforced where the mortgage pro¬ 
vides ‘that the mortgagee may, at his 
option, furnish an additional amount 
and he does so; but, in the absence 
of proof to the contrary, such oral 
agreement will be presumed to have 
been made after the amovent stipulat¬ 
ed in the mortgage has been furnish¬ 
ed.—G. M. Carleton Bros. & Co. v. 
Bowen, supra. 

7i Miss.—Candler v. Cromwell, 57 
So. 554, 101 Miss. 161. 

a Mis$.—Paxton v. Meyelr, 58 Miss. 
445. 


a Ark.—Page v. American Bank of 
Commerce & Trust Co., 269 S.W. 
561, 167 Ark, 607. 

11 C,J. p 496 note 63. 

10. Tex.—Freiberg v. Magale, 7 S. 

W. 684, 70 Tex. 116. ! 

11 C.J. p 496 note 64. 

11. XJ.S.—The Seattle, Wash., 170 F. 
~ 284, 95 C.C.A. 480, 

12. S.C.—McNeill v. Conyers, 61 S. 
E. 1068, 80 S.C. 571. 

11 C.J. p 496 note 66. 

13. S.C.—^McNeill v. Conyers, supra. 

14. Or,—McNeff v. Southern Pac. 
Co., 120 P. 6, 61 Or. 22. 

11 C.J. p 496 note 70. 

15. U.S.—Lilienthal v. McCormick, 

. Or., 117 F. 89, 64 aCA. 475. 

11 C.J. p 496 note 71. 

FerformaiLce of marketing contract 
Provisions in a mortgage that 
mortgagee should have right to mar- 
ket mortgaged crops and receive 
therefor commissions, and that the 
mortgagor should purchase supplies 
from the mortgagee, etc., were in- 


corporated into the instrument only 
for the purpose of protecting and 
preserving the security for payment 
of the note, and were separable from 
the mortgage contract proper, so 
that, upon payment of the note 
which the mortgage was given to 
secure, the mortgage was discharged, 
and would not continue in existence 
as security for the performance of 
the marketing contract.—^Hayashi v. 
Pacific Fruit Exchange, 186 P. 174, 
43 CaLApp. 677. 

16. ^ Me.—Williams v. Dunn, 115 A. 
276, 120 Me. 506. 

17. ' Tex.—^Warren v. Johnson, Civ. 
App., 218 S.W. 104, error refused. 

11 C.J. p 497 note 73. 

Parties secured see supra § 107, 
Substitution of new notes as evi¬ 
dence of mortgage debt see infra § 
115. 

Particnlar mortgages construed 
(1) Where a mortgage is in fact 
given to secure the mortgagee 
against his liability as surety on the 
mortgagor*s note, the subsequent 
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§ 114. — Fees and Costs 

The intention of the parties governs In determinlng 
whether costs and expenses paid or incurred by the mort- 
gagee are secured by the mortgage. 

In determining whether costs and expenses paid 
or incurred by the mortgagee are secured by the 
mortgage, the intention of the parties governs, as in 
case of other debts and liabilities.i^ Of course, 
costs unnecessarily incurred by the mortgagee are 
not secured by the mortgage. 

§ 115. -Extension to Other Debts or Lia- 

bilities 

As a generai rule, subject to some quaiifications, a 
chattel mortgage to secure a specific expressed indebt- 
edness cannot be extended to secure another and differ¬ 
ent indebtedness. 

As a generai rule, a chattel mortgage given to 
secure a certain indebtedness therein expressed can¬ 
not be extended to become a lien for another and 
different indebtedness,at least as against subse- 
quent purchasers or encumbrancers.^i However, 
the substitution of new notes as evidence of the 
mortgage debt does not render a mortgage open to 


the objection that it has been extended to cover a 
new indebtedness,22 especially where such a substi¬ 
tution was contemplated at the time of giving the 

mortgage. 2 2 

On the other hand, where there has been a com- 
pliance with any controlling statute as to the vary- 
ing of written instruments,24 the parties may agree 
that the mortgage shall stand as security for a dif¬ 
ferent debt from that described.25 As between the 
parties, such an agreement is valid as a mortgage, 
although not executed with the formalities required 
as to such an instrument,^^ but it cannot be enforc- 
ed to the jletriment of creditors or junior encum- 
brancers.27 The parties cannot, however, by a sub- 
sequent parol agreement, extend the mortgage so as 
to secure debts not contemplated at the time the 
instrument was executed,22 although such an agree¬ 
ment may amount to a new mortgage in parol ;29 
and it has been held, where the consideration of a 
mortgage and note has failed, that the mortgage 
may be retained, under a parol agreement, as se¬ 
curity for future advances to be made under a 
new agreement.29 


substitution of the mortgagee’s per- 
sonal note for that of the mortgagor 
entitles the mortgagee to the benefit 
of the mortgage security.—Patrisco 
V. Nolan’s Point Amusement Co., 159 
A. 620, 10 N.J.Misc. 397. 

(2) An indemnity mortgage ex- 
pressly authorizing the surety to 
take possession and sell the mort- 
gaged property should a judgment be 
rendered against the mortgagor and 
he fail to appeal, does not author- 
ize a seizure and sale in the event 
of a judgment against the mortgagor 
from which he does appeal.—Warren 
V. Johnson, Tex.Civ.App., 218 S.W. 
104, error refused. 

(3) Other mortgages construed see 
11 C.J, p 497. note 73 [a]. 

18. XJ.S.—In re Liberty DoU Co.. D, 

C.N.T., 242 P. 695. 

11 C.J. p 497 note 74. 

Right of mortgagee to collect a.ttor- 
ney’s fee in: 

Poreclosure action see infra § 431. 

Possessory action see infra § 245. 

Farticnlar mortgages construed 

(1) A chattel mortgage providing 
that, in the event of defau.lt and 
sale, the mortgagee might retain in- 
terest and “all charges touching the 
same and the keeping and sale there- 
of," did not entitle the mortgagee 
to counsel fees.—In re Murcott Steel 
Products Co., C.C.A.N.T., 294 P. 84. 

(2) A chattel mortgage given as 
security for advances under a con- 
tract providing for the payment of 
all reasonable attorney's fees enti¬ 
tles a mortgagee. who was compelledj 


to defend the validity of the mort¬ 
gage in bankruptcy proceedings, to a 
reasonable attorney's fee.—^In re Lib¬ 
erty Doli Co., D.C.N.T., 242 P. 695. 

(3) Other mortgages construed see 
11 C.J. p 497 note 74 [a]. 

19. Wyo.—H. B. Wright & Co. v. 
Douglas, 183 P. 786; 26 Wyo. 365. 

20. Kan.—Sowder v. Lawrence, 281 
P. 921, 129 Kan. 135. 

N.Y.—Central Trust Co. of Roches- 
ter V. Rochester Poundation Co., 
231 N.Y.S. 422, 133 Misc. 309. 

Okl.—^Kyser v. Norris-Williams & 
Co., 41 P.2d 644, 645, 171 Okl. 6, 
citing Corpus Juris. 

S.D.—Aalseth v. Simpson, 231 N.W. 

289, 57 S.D. 118. ( 

Wash.—Inland Trading Co. v. Edge-' 
combe, 106 P. 768,, 57 Wash. 257. 
11 C.J. p 497 note 76. 

Partnership notes 
Chattel mortgage to secure notes 
already signed by named' partner did 
not cover notes signed by another 
partner.—State Bank of Wheatland 
V. Bagley Bros., 11 P.2d 572, 44 Wyo. 
244, rehearing denied 13 P.2d 564, 44 
Wyo. 456. ' 

21. Kan.—Sowder v. Lawrence, 281 
P. 921, 129 Kan. 135. 

22. Conn.—^Pond v. Clarke, 14 Conn.^ 
334. 

23. N.Y.—^McKinster v. Babcock, 26 
N.Y. 378, reversing 37 Barb. 265. 

24. Su South Dakota 

. (1) Under a statute applicable to 
written contracts generally, the pro- 
visions of a chattel mortgage can 
be extended to items of indebtedness 
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not covered by the writing only by a 
contract in writing or by an executed 
oral agreement.—^Aalseth v. Simpson, 
231 N.W. 289, 57 S.D. 118. 

(2) A grant of property to secure 
a debt cannot be said to be executed 
within the meaning of such a statute 
until actual application of the prop¬ 
erty or its proceeds in payment of 
the debt has been made.—^Aalseth v, 
Simpson, supra. 

25. Kan.—Sowder v. Lawrence, 281 
P. 921, 129 Kan. 135. 

Mont.—Union Bank & Trust Co. v. 

Wieck, 29 P.2d 384, 96 Mont 132. 

28. Mont.—Union Bank & Trust Co. 
Wieck, supra. . 

27. Kan.—Sowder v. Lawrence, 281 
P. 921, 129 Kan. 135. 

li C.J. p 497 notes 78, 79. 

28. ' Ark.—^Pirst Nat. Bank of Corn¬ 
ing V. Corning Bank & Trust Co., 
,268 S.W^ 606, 168 Ark. 17. 

Okl.—First Nat. Bank v. Gillam, 273 
P. 261, 134 Okl. 237. 

Wis.—In re Dunlap's Estate, 199 .N. 

W. 387, 184 Wis. 345. 

11 C.J. p 495 note 54. 

29. Ala.—Hili v. Nelms, 5 So. 796, 
86 Ala. 442—^Marcus v. Robinson, 
76 Ala. 550. 

lowa.—^Wright v. Voorhees, 108 N.W. 
758, 131 lowa 408, 117 Am.S.R. 429, 
9 Ann.Cas. 1149. 

Okl.—First Nat. Bank v. Gillam, 273 
P. 261, 134 Okl. 237. • 

Tex.—Groos v. lowa Park First Nat 
Bank, Civ.App., 72 S.W. 402. 

30. N.D.—Scofield Impl. Co. v. Minot 
Farmers* Grain Assoc.", 154 N.W. 
527] 31 N.D. 605. 
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Expenses, Money properly and necessarily paid the mortgage becomes a part of, or of equal dig- 
by a chattel mortgagee to protect his rights under nity with, the secured debt.si 

C. PROPERTY CONVEYED 


§ 116. General Rules of Construction 

In determining what property is included within the 
descriptiori of a chattel mortgage, the intention of the 
parties is controlling, and such intention is to be gathered 
from the words used in the instrument, giving them their 
ordinary signification if technicai terms are not therein 
employed, and from the surrounding circumstances where 
necessary. 

In determining what property is included by the 
description of a chattel mortgage, the intention of 
the parties will govern, as ascertained from the en- 
tire instrument,32 and from the words which the 
parties have employed, considered, when necessary, 
with reference to facts and circumstances surround¬ 
ing the transaction.33 If* possible, that construction 
should be given which will admit of some meaning 
being given to each of the words used.24 

General and particular description, While the 
rule is not conclusive,25 ordinarily, if words of gen- 


eral description are followed by a specific and 
minute description, the latter limits the former to 
the property particularly described.^® Under the 
doctrine of ejusdem generis, where general words 
follow the enumeration of particular property in a 
chattel mortgage, the general words will be so con- 
strued as to include property of the same kind and 
nature as that particularly described,^'^ and to ex¬ 
clude property falling within a different category.^8 
This rule is, however, not conclusive^^ and it should 
not be resorted to tinless the meaning of the lan- 
guage used is obscure or doubtful.^^ 

Construction in ,conneciion with other instru- 
menis. An inventory or schedule of the mortgaged 
property referred to in the mortgage is to be con- 
strued in connection with the description contained 
in the mortgage,and may extend the mortgage to 
property not specifically described therein,^ 2 or may 


31. Mo.—^Munday v. Britton, 222 S. 

W. 504. 205 Mo.App. 153. 

reed 13111 paid by mortgagee to get 
possession of mortgaged animals 
from third person hired by mortga- 
gor to care for them was not a lien 
on animals^ where they were not de- 
preciating in value so as to justify 
mortgagee in declaring a default; 
but, if they were depreciating in val¬ 
ue to such an extent that possession 
by mortgagee wo,uld have been nec¬ 
essary to protect his rights, the 
amount so paid would become a part 
of secured debt or be of equal dig- 
nity therewith and be a lien on the 
property.—Munday v, Britton, supra. 

Insurance ' | 

Where a chattel mortgage requires 
the mortgagor to keep the property 
insured for the benefit of the mort¬ 
gagee, upon the failure or refusal of 
the mortgagor to effect such insur- 
ance the mortgagee or his assignee 
may properly procure it and obtain 
reimbursement for its cost as a part 
of the mortgage debt. Where, how¬ 
ever, the mortgage contains no cove- 
nant to insure, the mortgagor is not 
liable therefor.—James B. Drake & 
Sons V. Nickersom 121 A. 86, 123 Me. 
11—11 C.J. p 498 note 84—42 C.J. p 
762 notes 13-15. 

Taxes 

(1) A statute giving a mortgagee 
of real estate a lien for taxes paid 
by him is not applicable to a chattel 
mortgage, and taxes paid by the 
mortgagee cannot be added to the 
debt. — Dunsmuir v. Fort -Angeles 
Gas, etc., Co., 63 P. 1096, 24 Wash. 
104. 


(2) However, under statutes im- 
posing a tax on sales of commodities 
such as electricity, the tax is con¬ 
sidered a part of the purchase price 
and is secured by a mortgage exeeut- 
ed to secure payment of the purchase 
price.—^Arkansas Power & Light Co. 
V. Roth, 104 S.W.2d 207, 193 Ark. 
1015. 

32. lowa.—Johnson v. Tumholt, 203 
N.W. 715, 199 lowa 1331. 

Vt.—Sargent, Osgood & Roundy Co. 

V. Kelly, 132 A. 135, 99 Vt. 350. 

11 C.J. p 498 notes 86, 87. 

Curing defective description see su¬ 
pra § 70. 

Sufiiciency of description in general 
see supra § 57. 

33. Wash.—^Mott v. Payne, 191 P. 
844, 112 Wash. 18. 

11 C.J. p 498 notes 88, 89. 

34. Ala.—Comer v. Lehman, 6 So. 
264, 87 Ala. 362. 

35. S.D.—Smith v. Donahoe, 83 N. 

W. 264, 13 S.D. 334. 

11 C.J. p 498 note 92. 

Conveyance of all debtor^s mules 
under general description in chattel 
mortgage is not affected by subse- 
quent specific designation of twelve 
mules.—^Abernathy v. Worthy, 129 
So. 472, 221 Ala. 527. 

Mortgage of “live stock” 

A mortgage, describing property as 
“live stock,” including steers, cows, 
etc., would cover horses and mules, 
although not enumerated.—^Lee Coun- 
i ty Sav. Bank v. Snodgrass Bros., 166 
N.W. 680, 182 lowa 1387. 

I 36. Tex.—^D. S. -Cage & Co. v. South- 
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ern Rice Growers* Ass’n, Civ.App., 
218 S.W. 78. 

11 C.J. p 498 note 91. 

Property situated iu particular coxm- 
ty 

A mortgage on a printed form pre- 
pared by mortgagee covering mort- 
gagor's property “situated in Blmore 
county . . . to wit, all its live 

stock, wagons . . . and all per- 
sonal property of every kind and de¬ 
scription,*' did not cover property in 
another county.—^Brooks v. Bank of 
Wetumpka, 98 So. 907, 210 Ala. 689. 

37. XJtah.—^Bonneville Lumber Co. v. 
J. G. Peppard Seed Co., 271 P. 226, 
72 Utah 463. 

Mortgage covering sugar beets and 
all crops of every nature and de¬ 
scription grown on land was not 
limited to sugar beets.—^Bonneville 
Lumber Co. v. J. G. Peppard Seed 
Co., supra. 

38. N.J.—Camden Safe Deposit & 
Trust Co. v. Cape May Illuminat- 
ing Co., 140 A. 672, 102 N.J.Eq. 351. 

N.D.—Gaustad v. Nygaard, 256 N.W. 
230, 64 N.D. 785. 

39. N.H.—Sumner v. Blakslee, 59 N. 
H. 242, 47 Am.R. 196. 

40. Utah.—Bonneville Lumber Co. v. 
J. G. Peppard Seed Co., 271 P. 226, 
72 Utah 463. 

41. N.J.—Page v. Kendig, Ch., 7 A. 
878. 

11 C.J. p 500 note 18. 

Sufiiciency of description by refer¬ 
ence to other instruments see su¬ 
pra § 58. 

42. N.J.—^Page v. Kendig, supra. 

11 C.J. p 500 note 19. 
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limit it to the property specifically described in the 
schedule.^^ 

In a proper case, descriptions of the mortgaged 
property in successive mortgages may be considered 
in determining what property is included in the 
mortgage.^4 However, although the description of 
property in successive mortgages is substantially the 
same, they may be held to cover different property 
by reason of the fact of their discrepancy in de- 
tails of description,although where several mort¬ 
gages are given on the same property, a slight vari- 
ance in the description of the property in the last 
mortgage will not limit its operation, when it is ap¬ 
parent that the parties iiitended to include the prop¬ 
erty described in the prior mortgages.'^® The fact 
that certain exemptions are expressiy reserved in a 
mortgage does not affect a later mortgage contain- 
iiig no provision as to exemptions.^*^ 

Particular words. As a general rule, the words 
used are to be understood in their usual and ordi¬ 
na ry meaning,^S in order to sustain the instru- 
ment,^^ and are not to be construed in a frivolous 
or ineffectual sense.^O However, words mutually 


employed by the parties without regard to their 
proper and logical meaning will be construed ac- 
cording to the manifest intention of the parties.^i 
The general rule is applied to such terms as appa¬ 
ratus,52 appendages,53 appliances,^^ appurtenanc- 
es,55 cattle,56 equipment,^'^ fixtures,58 foundry,52 
furniture,50 improvements,®^ live stock,52 machin- 
ery,®2 supplies,®^ sawmill,55 separator,56 and thresh- 
ing machine.57 

Going business, Where it is the evident intention 
of the parties to mortgage a going business it will 
cover ali property used in connection therewith for 
the convenient operation thereof,56 but it has been 
held that a mortgage of the entire assets of a busi¬ 
ness does not necessarily include its good will.59 

Exempt property is not included in a general de¬ 
scription covering ali of the mortgagor^s propertyJ® 
To include such property, the intent should be made 
manifest and not left to conjecture or doubt*^! 

When a word is used in a technical or peculiar 
sense, as applicable to some trade or business, it 
will be construed according to the meaning thus at- 


43. N.T,—Haffen Brewing Co. v. 
Cohen, 138 N.Y.S. 426. 78 Misc. 
366. 

11 C.J. p 500 note 20. 

44. Tex.—Scott v. Llano County 
Bank, 89 S.W. 749. 99 Tex. 221, re- 
versing. Civ.App., 85 S.W. 301. 

FrixitixLg establishmexit 
Kan.—International News Service v. 
Gazette Printing Co., 173 P. 980, 
103 Kan. 402. 

45. lowa.—Garamon v. Bull, 53 N.W. 
340, 86 lowa 754. 

11 C.J. p 501 note 23. 

46. Tex.—Scott v. Llano County 
Bank, 89 S.W. 749. 99 Tex. 221, re- 
versing, Civ.App., 86 S.W. 301. 

47. lowa.—Chambers v. First State 
Bank & T.ust Co. of Fort Dodge, 
254 N.W. 309, 218 lowa 63. 

48. Kan.—International News Serv¬ 
ice V. Gazette Printing Co., 173 P. 
980, 103 Kan. 402. 

XJtah.—Bonneville Lumber Co. v. J. 
G. Peppard Seed Co., 271 P. 226, 
72 Utah 463. 

11 C.J. p 499 note 93. 

49. Miss.—Draper v. Perkins, 67 
Miss. 277. 

50. Vt.—Chelsea First Nat Bank v. 
Fitts, 30 A. 697, 67 Vt 57. 

51. Ga.—Brooks v. Folds, 126 S.E. 
554, 33 Ga.App. 409. 

52. Mich. — Ramsdell v. Citizens 
Electric Light, etc., Co., 61 N.W. 
275, 103 Mich. 89. 

11 C.J. p 499 note 96. 

53. N.y.—Miller v. Hart, 32 Hun 
639. 

11 C.J. p 499 noU 97. 


54. lowa.—^Van Patten v. Leonard, 8 
N.W. 334. 55 lowa 520. 

11 C.J. p 499 note 98. 

55. S.D.—Dixon v. Ladd, 142 N.W. 
259, 32 S.D. 163, 46 L.R.A.,N.S., 206, 
Ann.Cas.l916A 253. 

11 C.J. p 499 note 99. 

53. Calves as “cattle” 

'‘Calves running with their moth- 
ers are cattle and are included under 
that description in a chattel mort¬ 
gage made by one who in the mort¬ 
gage expresses the intention of in- 
cluding therein all his cattle, brand- 
ed and unbranded."—Peterson v. Cit¬ 
izens’ Bank of Stuart, 220 N.W. 675, 
117 Neb. 327. 

57. Miss.—Landau v. Sykes, 54 So. 
3. 98 Miss, 495, Ann.Cas.l913B 197. 

11 C.J, p 499 note 1. 

A mortgage on an antomohile and 
“all egLnipment” covers any and all 
equipment that goes with or belongs 
to the automobile.—^Irwin v. Auto 
Finance Co., Tex.Civ.App., 40 S.W.2d 
871, reversed on other grounds Rog- 
ers V. Irwin, Com.App., 60 S.W.2d 
192. 

58. Pa.—^Klaus v. Majestic Apart- 
ment House Co., 95 A 451, 250 Pa. 
194. 

11 C.J. p 499 note 2. 

59. S.C.—Eason v. Miller, 15 S.C. 
194. 

11 C.J. p 499 note 3. 

00. lowa.—Brady v. Chittenden, 76 
N.W. 1009, 106 lowa 524. 

11 C.J. p 499 note 4, 

61. Boildings on land are included 
in “improvements.”—Coughlin v. 
Brumwell, 219 N.W. 256, 52 S.D. 651. 

726 


62. Borses and mules are embraced 
within the term “live stock”. not- 
withstanding the term also includes 
cows and steers.—Lee County Sav. 
Bank v. Siiodgrass Bros., 166 N.W. 
680, 182 lowa 1387. 

63. R.I.—Doty v. Oriental Print 
Works Co., 67 A. 586, 28 R.I. 372. 

Vt.—Holt v. Ladd, 44 A 69, 71 Vt 
204. 

11 C.J. p 500 note 6. 

61. Tex.—Conner v: Littlefield, 16 S. 

W. 217, 79 Tex. 76. 

11 C.J. p 500 note 7. 

65. Tex.—McGregor v. Port Huron 
Engine, etc., Co., Civ.App., 120 S. 
W. 1128. 

11 C.J. p 500 note 8. 

66. S.D.—^Erickson v. Carlberg Co., 
223 N.W. 195, 54 S.D. 296.' 

67. Neb.—Osborne v. McAllister, 19 
N.W. 510, 15 Neb. 428. 

11 C.J, p 600 note 9. 

68. Miss.—Landau v. Sykes, 54 So. 
3, 98 Miss. 495, Ann.Cas.l913B 197. 

N.J.—^Arnett v. Trimmer, 11 A 487, 
43 N.J.Eq. 488. 

11 C.J. p 500 note 10. 

69. N.M.—Santa P4 Electric Co. v. 
Hitchcock, 50 P. 332, 9 N.M. 156. 

70. Ky.—^Bouleware v. Pendleton, 6 
Ky.L. 727. 

Tex.—Seiling v. Gunderman, 36 Tex, 
544. 

11 C.J. p 500 note 13, 

Exception or reservation of exempt 
property see supra § 63. 

71. Ky.—Bouleware v. Pendleton, 6 
Ky.L. 727. 
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tached to ^nd when a word is used in a tech* 
nical or peculiar sense, as applicable to any trade 
or business, it is proper to receive testimony to 
show the meaning attached to it.'^^ 

§ 117, Property Included in Description in 
General 

A mortgage wlll include ali of the mortgagor^s prop¬ 
erty ascertainable from the description thereln. 

In general, a mortgage will include ali the prop¬ 
erty ascertainable from the description therein; but 
property not so ascertainable and not within the de¬ 
scription will not pass under it.*^^ The description 
will be liberally construed in determining what 
property is includedJ® Thus, where the mortgaged 
property is particularly described, the description 
will be so construed as to cover all property falling 
within the description, and not merely a portion of 
but it will not be construed so as to include 


property not owned by the mortgagor and not in- 
tended to be conveyed.'^'^ 

Location, The domicile of the mortgagor fixes 
the location of personal property included in the de¬ 
scription in the mortgage.^^ 

The date given in a chattel mortgage becomes a 
part of the description of the property.*^^ 

§ 118. After-Acquired Property or Interests 

The Intention of the parties governs In determining 
whether after-acquired property is covered by the mort¬ 
gage; but the description will not be extended beyond 
its terms. 

In determining whether a mortgage covers after- 
acquired property, the court will, as nearly as pos- 
sible, carry out the intention of the parties.^O The 
description will not, however, be extended beyond 
its terms.Si Although a mortgage expressly cov¬ 
ers future acquisitions to the property described 


72. Wash.—Lawrence v. Times 

Printing Co., 61 P. 166, 22 Wash. 
482. 

11 C.J. P 500 note 15. 

73. lowa.—Brody v. Chittenden, 76 
N.W. 10H09. 106 lowa 524. 

Wash.—Lawrence v. Times Printing 
Co., 61 P. 166, 22 Wash. 482. 

74. Tex.—Ross v. Schultz, Civ.App., 
198 S.W. 672. 

Particnlar zaortgages constraed 
<1) Lumher of certaln dimension 
“from woods run logs“ from certain 
tract and “now located** thereon cov¬ 
ered ■ lumher sawed on execution of 
mortgage.—^Melien Produce Co. v. 
Fink, 273 N.W. 538, 225 Wis. 90. 

(2) All live stock and personal 
property now in my possession, in- 
cluding “mules,” embraced mules in 
the mortgagor’s possession.—^Aber- 
nathy v. Worthy, 129 So. 472, 221 
Ala. 527. 

(3) All mill machinery and equip- 
ment covered stored machinery. and 
motor sold to third person.—Immel 
V. Alhany Iron Works, 271 P. 53, 127 
Or. 118. 

(4) Unplanted crops, covered rent 
claims or ohligations of tenants.— 
First Nat. Bank v. Crawford, 149 
So. 228, 227 Ala. 188, denying certio¬ 
rari 149 So. 230, 25 Ala.App. 463. 

(5) “Together with all rights, liens, 
and claims to and on said crops,” 
constitutes an equitable assignment 
of the notes of subtenant for rent.— 
H. & C. Newman, Inc., v. Delta 
Grocery & Cotton Co., 104 So. 157, 
138 Miss. 683, overruling suggestion 
of error 103 So. 373, 138 Miss. 683. 

(6) “All personal property of 
every description except that covered 
by legal exemptions,” following a 
speciflc enumeration of property to 
:be covered by a mortgage is for the 


purpose of accomplishing an addition 
to the property otherwise included 
in the mortgage, and is not in the 
nature of a subtraction.—Chambers 
V. First State Bank & Trust Co. of 
Fort Dodge, 254 N.W. 309, 218 lowa 
63. 

75. Ohio.—Connecticut Mut. Life 
Ins. Co. V. Shelly Seed Corporation 
of Holgate, 189 N.B. 654, 46 Ohio 
App. 648—In re Rice, 18 Ohio N.P., 
N.S., 489. 

The reason for the mle is the di¬ 
verse and varied character of prop¬ 
erty usually sought to be covered 
and the attendant difficulty in ob- 
taining a full and exact description. 
—Connecticut Mut, Life Ins. Co. v. 
Shelly Seed Corporation of Holgate, 
189 N.B. 654, 46 Ohio App. 548. 

76. Ga.—^Askew v. Wilson, 99 S.E. 
537, 23 Ga.App. 771. 

Kan.—Johnston v. Johnston, 283 P. 
617, 129 Kan. 483. 

77. La.—Continental Bank & Trust 
Co. V. Succession of McCann, 92 
So, 55, 151 La. 555. 

Miss.—H. & C. Newman, Inc. v. Del¬ 
ta Grocery & Cotton Co., 104 So.! 
157, 138 Miss. 683, overruling sug¬ 
gestion of error 103 So. 373, 138 
Miss. 683. 

78. Tex.—Glasscock v. Coppard, Civ. 

I App., 29 S.W.2d 414, reversed on 
other grounds Coppard v. Glass¬ 
cock, Com.App., 46 S.W.2d 298. 

79. Me,—Snow v. TJlmer, 39 A. 993, 
91 Me. 324, 64 Am.S.R. 237. 

80. N.T.—Burton v. Klein, 239 N. 
Y.S. 103, 135 Misc. 671. 

11 C.J.^p 501 note 26. 

Scope and extent of lien generally 
see infra § 291. 

PartiotUar after-acauired property 
held covered 

(1) Cattle and live stock. 
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U. S.—Stockyards Loan Co. v. Nich- 
ols, Okl., 243 F. 511, 156 C.C.A. 
209. 

lowa.—^L. & L. P. Zeller v. Malottki, 
206 N.W. 101—National Bank of 
Milton V. 0’Brien, 195 N.W. 611, 
196 lowa 865—^Lowden Sav. Bank 
V. Zeller. 194 N.W. 966, 196 lowa 
1205—Live Stock Nat. Bank of 
Sioux City V. Julius, 174 N.W. 489, 
187 lowa 748. 

(2) Crops.—Monroe v. Hali, Tex. 
Civ.App., 290 S.W. 289. 

(3) Leases and rent notes.—^Equi- 
table Life Ins. Co. of lowa v. Brown, 
262 N.W. 124, 210 lowa 585. 

(4> Lumher.—Merchants’ & Farm- 
ers' Bank v. Pearson, 120 S.E. 210, 
186 N.C. 609. 

(5) Portable steamboiler.—Reichel 

V. Schneider & Brown Lumber Co., 
196 N.W. 614, 2-26 Mich. 24. 

(6) Well casing and supplies.— 
Wagner Supply Co. v. Bateman, 18 
S.W.2d 1052, 118 Tex. 498, reversing 
in part and affirming in part, Civ. 
App., 260*S.W. 672. 

Particular after-acqTiired property 
held not covered 

(1) Locomotive.—Real Bstate Bank 
& Trust Co, v. Baldwin Locomotive 
Works, 90 S.E. 49, 145 Ga. 831. 

(2) Stock of merchandise.—In re 
Drag, D.GMich., 254 F. 474. 

(3) Stonecutting machinery.—In re 
John Liddle Cut Sto ne Co., D.C.N.y., 
242 p: 691. 

(4) Sto ve.—Clayton v, Gentle, Mo. 
App., 14 S.W.2d 672. 

81. Okl.—Hivick v. Oklahoma-Colo- 
rado Oil & Gas Co., 212 P. 420, 421, 
$9 Okl. 181, citing Corpus Juris. 
Wyo.— "P. J. Black Lumber Co. v. 
Turk, 62 P.2d 519, 521, 50 Wyo. 
361, citing Corpus Juris. 

11 C.J. p 501 note 27, 



§ 118 

therein, it does not include ali property thereafter 
acquired by the mortgagor,^^ unless such property 
is within the description applicable to after-acquired 
property.^5 Accordingly, where the property to be 
acquired in the future is expressly limited to a cer- 
tain class, or to a use in a certain business, the mort- 
gage will not extend to another class, or use in a 
new and distinet branch of the business.A de¬ 
scription of after-acquired property in a schedule 
annexed to a chattel mortgage or property designat- 
ed therein will be given the same effect as if it had 
been inserted in the body of the instrumenti^ 

Stafutes relating to liens on property not yet ac¬ 
quired and providing that no lien or mortgage shall 
be created upon the future earnings of any machine 
operated with men or animal, have no application 
to an assignment of rights under an existing con- 
tract.ii 

§ 119. Change in Character or Identity of 
Property 

Examine Pocket Parts for later cases. Loss of 


14 C.J.S. 

lien on mortgaged crop by severance see infra § 

326. 

§ 120. Accessions to, or Products of, Existing 
Chattels 

Accessions and additions to the mortgaged chattels 
ordinariiy belong to the mortgagee, uniess they are so 
extensive as to destroy the identity of the original chat¬ 
tels. 

As a general rule, the increment of, and acces¬ 
sions to, the mortgaged chattels belong to the mort- 
gagee.i*^ Under this rule, when a mortgage is given 
on raw material or goods in a state of partial com- 
pletion, the finished product will be subject to the 
mortgage,ii even though the increase in value has 
been large,provided the original chattel can stili 
be identified.9® Likewise, new material or articles 
added to the mortgaged articles by way of replace- 
ment or repairs pass under the mortgage,ah 
though the contrary may be true where the new ar- 
ticle is a distinet and independent item of personal 
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82. lowa.—^Wrlght v. Voorhees, 108 
N.W. 758, 131 lowa 408, 117 Am. 
S.R. 429, 9 Ann.Cas. 1149. 

83. N.Y.—Guaranty Trust Co. of 
New York v. New. York & Q. C. 
Ry. Co., 170 N.E. 887, 253 N.Y. 190, 
modifying 235 N.Y.S. 127, 226 App. 
Div. 299, and reargument denied 
172 N.E. 264, 254 N.Y. 126, appeal 
dismissed 51 S.Ct. 86. 282 U.S. 803, 
75 L.Ed. 722, 

However alien it may 1)6 in guality 
or function to the property present- 
ly subjected to the lien, property 
suhsequently acquired by the mort- 
gagor will be subject to the mort¬ 
gage, if within the covenant applica¬ 
ble to after-acquired property.— 
Guaranty Trust Co. of New York v. 
New York & Q. C. Ry. Co,, supra. 
SCere aequisition insufficient 

The mere acquisition of after-ac¬ 
quired property by the mortgagor is 
insuffleient to subject it to the mort¬ 
gage where it does not come within 
the description therein.—H. O. Woo- 
ten Grocer Co. v. Wade Meat Co., 
Tex.Civ.App., 37 S.W.2d 1090. 

84. TJ.S.—In re Sentenne & Green 
Co., D.C.N.Y., 120 F. 436. 

Mich.—^West Michigan Sav. Bank v. 
Dater, 205 N.W. 113, 115, 232 Mich. 
409, citing Corpus Juris. 

11 C.J. p 501 note 30. 

85. N.J.—Collerd v. Tully, 77 A. 
1079, 77 N.J.Eq. 439. 

86. N.D.—International Harvester 
Co. of America v. Hanson, 161 N. 
W. 608, 36 N.D. 78. 

87. Ala.—R.. R. REarris Mptor Co. v. 
Bailey, 121 So. 33, 34, 219 Ala. 8, 


63 A.L.R. 1453, quoting Corpus 
Juris. 

11 C.J. p 501 note 33, p 604 notes 
68-70. 

Ezecutory right insuffleient 

"Title by accession imports some- 
thlng more . . . than an exeeu- 
tory right to acquire a lien in the 
future through the judgment of a 
court of equity. It imports a lien 
or interest presently valid alike in 
equity and at law.”—Guaranty Trust 
Co. of New York v, New York & Q. 
C. Ry. Co., 170 N.E. 887, 893, 253 N. 
Y. 190, modifying 235 N.Y.S. 127, 
226 App.Div. 299, and re'argument 
denied 172 N.E. 264, 254 N.Y. 126, ap¬ 
peal dismissed 51 S.Ct. 86, 282 U.S. 
803, 75 L..Ed. 722. 

Rule recognized but held inapplica- 
ble 

Tex.—Stevenson v. Record Pub. Co., 
Civ.App., 107 S.W.2d 462, 466, er¬ 
ror dismissed, citing Corpus Juris. 

88. Mass,—^Putnam v. Cushing, 10 
Gray 334. 

11 C.J. p 501 note 34. 

Manufacture as accession see Acces¬ 
sion § 3 a. 

Conversion of lumber 
The mortgagee does not lose his 
lien where lumber is converted into 
furni ture, in accordance with the 
intention of the parties.—^Dehority v. 
Paxson, 97 Ind. 253. 

Where living piants and shrubs 
are mortgaged, cuttings and, plants 
grown from them pass to the mort¬ 
gagee by accession, notwithstanding 
severance from the original subject 
of the mortgage.—Bryant v. Rennell, 
61 Me. 108, 14 Am.R. 550. 
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89. N.H.—Perry v. Pettingill, 33 N. 
H. 433. 

11 C.J. p 502 note 35. 

90. Mass.—Harding v. Coburn, 12 
Mete. 333, 46 Am.D. 680. 

11 C.J. p 502 note 36. 

91. Okl.—^Davy v. State, 265 P. 626, 
130 Okl. 91. 

11 C.J. p 502 note 37. 

Repairs as accession see Accession § 
3 b. 

Commingled after-acquired property 
It is the rule in Michigan that a 
chattel mortgage does not include 
after-acquired property, uniess the 
property to which it is added is so- 
mingled with it as not to be readily 
distinguishable therefrom.—^In re 
Drag, D.C.Mich., 254 F. 474. 
Mechanical or industrial piant 

(1) Property added to an indus¬ 
trial or mechanical piant, which be-^ 
comes an essential and integral part 
thereof, passes under a mortgage of 
the entire property constructed or 
to be constructed.—In re East 
Stroudsburg Glass Co., D.C.Pa., 247 
P. 614—11 C.J. p 502 note 38. 

(2) This rule applies as well as. 
under a clause including machinery 
and appliances thereafter to be plac- 
ed in such a piant for the purpose 
of maintenance and repair.—^Mackall- 
Paine Veneer Co. v. Vancouver Ply- 
wood Co., 32 P.2d 530, 177 Wash. 508 
—Straus V. Wilsonian Inv. Co., 31 P. 
2d 516, 177 Wash. 167—Bank of Cali- 
fornia v. Ciear Lake Lumber Co., 264 
P. 705, 146 Wash. 543—11 C.J. p 502- 
note 39. 

(3) This is true even though the- 
additions are made by ah assigiiee or 
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property and in no sense an article o£ repair.^^ 
The doctrine of accession has no application to feed 
and Services furnished to mortgaged live stock 
while it is in the sherififs possession after the com- 
mencement of foreclosure proceedings.^^ 

§ 121. - Increase of Animals 

A mortgage expressiy covering the Increase of anl- 
mals will be enforced. In the absence of such an ex- 
press provision, whether or not such Increase is covered 
generally depends on whether the mortgagee secures a 
lien on or titie to the mortgaged property. 

A'mortgage of an animal which expressiy covers 
the increase will be enforced according to its 
terms,^^ and, where the increase is mentioned, it will 
be construed as future increase^ 5 and not as in¬ 
crease in existence at the time of the mortgage.^ ^ 
An express agreement between the mortgagor and 
the mortgagee that the offspring of animals shall 
be subject to the mortgage will be enforced, not- 
withstanding a statutory provision that the lien of 
a chattel mortgage shall not cover the offspring of 
a mortgaged animal.^^ 


In determining whether or not a mortgage of an 
animal, which contains no express reference to the 
increase thereof, covers such increase, the nature 
of the mortgage, as passing titie to the animal or as 
merely creating a lien thereon, must be considered. 
In those jurisdictions in which the mortgagee is 
vested with the legal titie to the mortgaged prop¬ 
erty, it is generally held that the lien of a chattel 
mortgage on domestic animals extends to the in¬ 
crease of the animals during the life of the mort¬ 
gage, even though the mortgage is silent as to the 
increase.QS The same rule also applies, at least as 
between the parties, in some jurisdictions where a 
mortgage is considered a mere lien.®^ Generally, 
however, in those jurisdictions where the mortgage 
creates a mere lien without passing titie, particu- 
larly where a statute so provides, the lien does not 
cover the increase of the animals mortgaged un- 
less expressiy included, and the mortgagor in pos¬ 
session may control and dispose of such increase.^ 
The rule as to trust deeds is the same as in the case 
of chattel mortgages.2 


grantee of the mortgagor.—Straus v. 
Wilsonian Inv. Co., supra. 

(4) Where, however, the additions 
and alterations in a mortgaged piant 
are so extensive as to destroy the 
identity of the old piant and resuit 
in an entirely new piant, the lien of 
the mortgage does not apply to the 
new piant—Metropolitan Nat Bank 
V. St Liouis Dispatch Co., Mo., 13 S. 
Ct 944, 149 U.S. 436, 37 L.Ed. 799. 

11 C.J. p 502 note 40. 

92. Driye helt 

An after-acquired drive helt used 
in connection with a steam threshing 
outfit is an entirely distinet and in- 
dependent article of manufacture 
from the engine, separator, or other 
parts of the. outflt covered by a 
chattel mortgage.—Campbell Imple- 
ment Co, v. Nelson, 198 N.W. 401, 
159 Minn. 163. 

93. Wash.—Schafer v. Giese, 2.38 P. 
3, 135 Wash. 464. 

94. Ariz.—^Hagan v. Cowan, 278 P, 
68, 35 Arl 2 . 334. 

lowa,—Chambers v, First State Bank 
& Trust Co. of Fort Dodge, 254 N. 
W. 309, 218 lowa 63. 

Utah.—Reader v. Roberts, 214 P. 299, 
61 Utah 472. 

11 C,J. p 502 note 45. , 

Increase of animals snbseqnently ao- 
quired 

lowa.—Johnson v. Turnholt, 203 N. 

W. 715, 199 lowa 1331. 

Particnlar language unnecessary 
Under the rule stated in the text, 
the use of particular wording to in¬ 
clude the, increase within the terms 
of the mortgage is not necessary, it 
being sufficient if the language em- 


ployed fairly imports such an inten- 
tion.—^Brown v. Schwab, 233 P. 593, 
594, 27 Ariz. 457, 39 A.L.R. 150. 

In Kebraska 

(1) It has been held that “a pro¬ 
vision in a mortgage of domestic 
animals, assuming to give the mort¬ 
gagee a lien on the increase to be 
thereafter begotten, is nothing more 
than an agreement for a lien, which, 
without possession, vests no legal 
right to, or interest in, such in¬ 
crease.”—Battle Creek Valley Bank 
V. Madison First Nat. Bank, 88 N.W. 
145, 62 Neb. 825, 56 Lf.R.A. 124. 

(2) But this rule has no applica¬ 
tion to a mortgage given during ges- 
tation and such a mortgage creates 
a lien upon the animals resulting 
from such gestation.—^Leisy v. Kane, 
259 N.W. 526, 128 Neb. 594—Peter- 
son V. Citizens* Bank of Stuart, 220 
N.W, 575, 117 Neb. 327. 

95. lowa.—^Hopkins Fine Stock Co. 

V. Reid, 75 N.W, 656, 106 lowa 78. 

11 C.J. p 502 note 46. ’ j 

96. Neb.—^Peterson v, Citizens’ Bank 
of Stuart, 220 N.W. 575, 117 Neb. 
327, 

97. Ark.—Howell v. Walker, 164 S. 

W. 746, 111 Ark. 362. 

98. 111.—0’Brien v. First Galesburg 
Nat. Bank & Trust Co., 194 N.E. 
562, 359 111. 415, affirming 275 IU. 
App. 176—^Van Zele v. Cleaveland, 
208 Ill.App, 387, 396. 

Vt.—Paska v. Saunders, 153 A. 461, 
103 yt. 204. 

U C.J. p 503 note 49. 

Chattel mortgage as passing titie or 
creating lien see supra § 1. 

729 


Bule not limited to first increase 
The rule is not limited to the ftrst 
increase of the mortgaged animals, 
but includes the increase of the in¬ 
crease during the existence of the 
mortgage.—0'Brien v. First Gales¬ 
burg Nat. Bank & Triist Co., 275 111. 
App. 176, affirmed 194 N.E. 562. 359 
111. 415. 

9©- Tex.—^First Nat. Bank of Austin 

V. Western Mortg. & Inv. Co., 26 S. 

W. 488, 86 Tex. 636, reversing 24 
S.W. 691, 6 Tex.Civ.App. 59. 

11 C.J. p 503 note 50. 

1. Ariz.—Glaspie v. Williams, 51 P. 
2d 254, 46 Ariz. 381—Brown v. 
Schwab, 233 P. 593, 27 Ariz. 457, 39 
A.L.R. 150, citing Corpus Juris. 

Ga.—Dixon v. Pierce, 95 S.E. 995, 22 
Ga.App. 291. 

N.D.—^Minneapolis Threshing Mach. 
Co. V. First State Bank of Ft. 
Tates, 218 N.W. 603, 56 N.D. 637. 

11 C.J. p 503 notes 51, 52. 

Increase held covered 

Mortgage of “ali cattle and horses 
branded 0 X 0 , /o,” running on par¬ 
ticular range, which was followed by 
statement, “The mortgagor agrees 
not to sell any more cattle than the 
amouht of increase each year,” cov¬ 
ered increase of such cattle, and con- 
templated that such increase would 
be branded ' in like manner.—Brown 
V. Schwab, 233 P. 593, 27 Ariz. 457, 
39 A.I 4 .R. 150. 

2. Mo.—^Edmonston v. Wilson, 49 
Mo.App. 491. 

Tenn.—Latta v. Fowlkes, 29 S.W. 
124, 94 Tenn. 219. 

Va.—Gannaway v. Tate, 37 S.E. 
768. 98 Va. 789. 
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Where, under the circumstances, the lien of a 
mortgage extends to the increase of animals, it has 
been applied to sheep,^ hogs,*^ cattle,^ and horses.® 

Exempt property. Where the increase of animals 
comes within the express terms of the mortgage, 
such increase, although exempt property, is covered 
by the mortgage.*^ 

Duration of lien. As against a subsequent mort- 
gageeS or a purchaser without actual or construc¬ 
tive knowledge of the mortgage,^ the lien on in¬ 
crease does not continue after a suitable period of 
nurture has elapsed. However, as between the par¬ 
ties the lien may continue and it has been held 
that the fact that a chattel mortgage specifically 
covers the increase of live stock will cause the lien 
to continue during the existence of the mortgage.^i 

§ 122. - - ■ Wool Grown on Mortgaged 
Sheep 

Where a chattel mortgage Is considered as a lien, 
in the absence of an expression of intention to the con* 
trary, a mortgage of sheep does not extend to wool there> 
after shorn from them. 


In jurisdictions which consider a chattel mort¬ 
gage a mere lien, a mortgage of sheep does not ex¬ 
tend to the wool thereafter shorn from them,i2 
even where the mortgage includes the ^‘increase, 
although such term has been construed to include 
wool thereafter shorn.i^ A trust deed or mortgage 
of sheep, including the increase and ali appendages, 
includes the wool on the sheep,^5 and where a mort¬ 
gage expressly includes the wool clipped from cer- 
tain ewes, it refers to wool thereafter to be clip- 

ped.i6 

§ 123. Specific Kinds of Property 

Examine Pocket Parts for later cases. 

§ 124. - Crops 

The intention of the parties governs as to what 
crops are included therein. If the mortgaged crop is 
to be grown by the mortgagor, it will not include crops 
grown by other persons. 

The question as to what crops are included in a 
mortgage depends on the intention of the parties as 
ascertained from the whole instrument,^'^ giving it 
a reasonable construction.^^ 


3. U.S.—^Northwestern Nat. Bank 
V. Preeman, Ariz., 19 S.Ct. 36, 171 
U.S. 620, 43 L.Bd. 307. 

Va.—Gannaway v. Tate, 37 S.B. 768, 
98 Va. 789. 

4. IU.—0’Brien v. First Galesburg 
Nat. Bank & Trust Co., 275 111. 
App. 176, affirmed 194 N.E. 562, 359 
111. 415. 

11 C.J. p 603 note 64. 

5. IU.—0’Brien v. First Galesburg 
Nat. Bank & Trust Co., supra. 

Vt.—^Paska v. Saunders, 153 A. 451, 
103 Vt. 204. 

11 C.J. P 503 note 55. 

6. Mich.—Kellogg v. Lovely, 8 N.W. 
699, 46 Mich. 131, 41 Am.K. 151. 

11 C.J. p 604 note 56. 

7. lowa.—Chambers v. First State 
Bank &. Trust Co. of Fort Dodge, 
254 N.W. 309, 218 lowa 63. 

Tex.—Guaranty Bond State Bank of 
San Angelo v. Duncan, Civ.App., 
19 S.W.2d 400, error dismissed. 

8. Neb.—Lieisy v. Kane, 259 N.W. 
626, 128 Neb. 594. 

Uen on the increase of snoxtgaged 
cows continues while the calves are 
being nurtured by their mother dur¬ 
ing a reasonable period.—Leisy v. 
Kane, supra—^Peterson v. Citizens' 
Bank, 220 N.W. 575, 117 Neb. 327. 

9. Vt.—Paska v. Saunders, 153 A. 
451, 103 Vt. 204. 

11 C.J. p 444 note 78, p 504 note 68. 

10. Vt.—^Paska v. Saunders, supra, 
11 C.J. p 444 note 79, p 504 note 59. 

11. Kan.—Holt v. Lucas, 96 P. 30, 


77 Kan. 710, 127 Am.S.R. 459, 17 
L.R.A.,N.S., 203. 

11 C.J. p 604 note 60. 

12. Cal.—Santa Ana First Nat. 
Bank v. Brreca, 47 P. 926, 116 Cal. 
81. 58 Am.S,R. 133. 

11 C.J. p 604 note 63. 

13. Cal.—^Alferitz v. Borgwardt, 68 
P. 460, 126 Cal. 201. 

11 C.J. p 504 note 64. 

14. U.S.—Alferitz v. Ingalls, C.C. 
Nev., 83 P. 964. 

15. Tex.—Hobbs v. Big Springs 
First Nat. Bank, 39 S.W. 331, 15 
Tex.Civ.App. 398. 

16. N.M.—^Vorenberg v. Bosserman, 
130 P. 438, 17 N.M. 433. 

11 C.J, p 504 note 67. 

17. Ariz.—^First Nat. Bank v. Tuma 
Nat. Bank, 245 P. 277. 30 Ariz. 188. 

Cal.—California Packing Corporation 

V. Stone, 222 P. 193, 64 Cal.App. 
488, 

Kan.—^Danielson v. Reichert, 164 P. 
184, 100 Kan. 291. 

Mass.—West Springfield Trust Co. v. 
Hinckley, 154 N.E. 580, 258 Mass. 
157. 

S.D.—^Blomquist v. Southern Minne¬ 
sota Joint Stock Land Bank of 
Redwood Palis, Minn., 220 N.W. 
876, 63 S.D. 414. 

Tex.—American Trust & Savings 
Bank v. Cotton Pinance & Trading 
Corporation, Civ.App., 10 S.W,2d 
186—Miller v. White, Civ.App., 264 
S.W. 176—Citizens' Guaranty State 
Bank v. Johnson, Civ.App., 211 S. 

W. 271, error refused—^Burlington 
State Bank v. Marlin Nat Bank, 
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Civ.App., 207 S.W. 954—^Ross v. 
Schultz, Civ.App., 198 S.W. 672— 
Hunter v. Abernathy, Civ.App., 188 
S.W. 269. 

11 C.J. p 505 note 72. 

Description of crops generally see 
supra § 67. 

Greater planting 

Having executed a valid mortgage 
on cotton to be grown on thirty 
acres, mortgage lien attached to sev- 
enty acres planted in lieu thereof, 
and the mortgagee could select any 
thirty acres to satisfy his lien.—Col- 
ley V. H. L. Bdwards & Co., Tex.Civ. 
App., 258 S.W. 191. 

SCxitual mistake 

Where crops are included in a 
chattel mortgage through a mutual 
mistake of the parties, and the par¬ 
ties agree that such crops were not 
intended to be mortgaged, such crops 
will not be covered by the mortgage, 
although within its express terms, 
—^Wolf V. G. M. Carlton Bros. & Co., 
Tex,Civ,App., 10 S.W,2d 200, error 
dismissed. 

18. Tex.—Knudsen v. J. I. Case Co., 
Civ.App., 86 S.W.2d 794. 
lCortgagor’s interest ' 

Where essential to the validity of 
the mortgage, it will be construed, 
if possible, as a mortgage of the 
mortgagor's interest in the crop. and 
not as a mortgage on the interests 
of others. 

Cal.—Merriman v. Martin, 298 P. 95, 
113 Cal.App. 167. 

Minn.—Helgeson v. Farmers* Co-op. 

I Ass’n, Jackson, 199 N.W. 821, 160 
Minn. 109. 
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The acceptance of a crop mortgage containing a 
covenant that the premises and crop are free from 
ali other encumbrances does not estop the mortgagee 
from showing that a prior mortgage did not cover 
the crops grown and to be grown on the prem- 
ises.^^ 

Location or ownership of land, Where the land 
on which the crop is to be grown is definitely lo- 
cated, the mortgage will not cover crops grown on 
other lands,20 even though the mortgagor fails to 
cultivate a crop on the land designated .21 Like- 
wise, a mortgage on crops to be grown on land 
owned by the mortgagor will ordinarily not include 
crops on other land rented by him;22 but where the' 
mortgage refers in general terms to the entire crop 
grown by the mortgagor or which he may aid in the 
culti vati on of, it is broad enough to include his 
interest in crops grown on lands rented by him,23 
except as against subsequent mortgagees.^^ A 
mortgage of crops on ‘^all my lands” has been held 
to include a parcel claimed by the mortgagor, al- 
though shortly after the execution of the moct- 
gage, in an action against him, it was decided that 
he was not the owner thereof but a mortgage de- 
scribing the property as '‘my entire crop to be 
grown on my own land, or any other land in a cer- 
tain county,” does not include lands subsequently 
purchased by the mortgagor.^® 

Person by whom crops c^re to be grown. As a 
general rule, where the mortgage purports to cover 
crops to be grown by the mortgagor it will not in¬ 
clude crops grown by his tenants or other persons,27 
but will cover the crops grown by him on the land 
designated.2S A mortgage, however, on crops to be 


grown during a certain year, on certain land, will 
include crops grown on the premises by tenants and 
sharecroppers of the mortgagor.29 A mortgage on 
all crops grown by the mortgagor or "his family” 
will cover crops grown by a minor son of the mort¬ 
gagor, even though the mortgagor subsequently 
emancipated his minor son who continued to be a 
member of his family;^^ ^nd a mortgage embracing 
all crops grown by the mortgagor, or under his di- 
rection, on his land, will cover a crop grown by the 
mortgagor and his sister who subsisted on supplies 
furnished by the mortgagee under the mortgage.^^ 
Likewise, where a part of the tenant’s crop is 
grown by his son without a cropper’s agreement the 
whole is subject to the tenant’s crop mortgage.^2 

The individual crop of a mortgagor, grown on his 
land, will not be covered by a mortgage executed 
jointly with another, designating crops to be grown 
by them jointly in a partnership transaction nor 
will crops grown by the husband be covered by a 
mortgage given by the wife on crops to be grown 
by her on certain land and to secure a debt by 
her, even though he joins in the execution of the 
instrument^^ 

Time of growth, A mortgage on all crops to be 
grown on certain land, during a certain year, will 
include crops subsequently planted that year;^® 
and when the mortgage is given to secure a note 
due in the fall of the year after its execution there 
is a presumption that the crop of that year is in- 
tended.2® While a mortgage covering crops raised 
during a certain year and until the debt secured is 
fully paid, will not cover crops raised during suc- 
ceeding years,^*^ a mortgage covering crops to be 


19. Fla.—^Haines City Citrus Grow-| 
ers’ Ass’n v. Petteway, 145 So. 183, 
107 Fla. 344. 

20. Kan.—Danielson v. Reichert, 164 
P. 184, 100 Kan. 291, 

S.C.—Carroll & Byers Co. v. Gaifney 
Mfff. Co., 146 S.E. 604, 149 S.C. 
192. * 

Tex.—^Prator v. Washington, Civ. 

App., 277 S.W. 704. . 

11 C.J. p 505 note 74. 

21. Tex.—Prator v. Washington, su¬ 
pra. 

11 C.J. p 505 note 75. 

22. Tex.—^Prator v. Washington, su¬ 
pra. 

11 C.J. p 505 note 76. 

23. Ala.—Cobb v. Daniel, 16 So. 882. 
105 Ala. 335. 

11 C.J. p 505 note 77. 

24. Tex.—^Prator v. Washington, Civ. 
App., 277 S.W. 704, 705. 

Description of place of growth as 
putting third persons on inauiry 
see supra § 67. 


25. N.C.—Brown v. Miller, 13 S.E. | 
167, 108 N.C. 395—Rawlings v, | 
Hunt, 90 N.C. 270. 

26. Ala.—^Paden v. Bellenger, 6 So. 
351, 87 Ala. 575. 

27. Ark.—^Belcher v. Win ter, 233 S. 
W. 803, 804, 130 Ark. 33, quoting 
Corpus Juris. 

11 C.J, p 605 notes 80, 82, 83. 

Teuaafs crops uot iucluded in 

(1) A mortgage on all crops which 
may be made by the mortgagor.— 
Norheet v. Baker, 42 S.E. 544, 131 
N.C. 99. 

(2) .A mortgage on all crops made 
by the mortgagor assisted by his 
family and hired help.—Blount v. 
Lewis, Tex.Civ.App., 59 S.W. 293. 

28. N.C.—Graves v. Currie, 43 S.E. 
897, 132 N.C. 307. 

11 C.J. p 505 note 81. 

29. Ark.—^Delta Cottbn Co. v. Ar- 
kansas Cotton Oil Co., 97 S.W. 440, 
80 Ark. 431. 


30. Ala,—^Hughes, etc., Supply Co. v, 
Bussey, App., 70 So. 997. 

31. Ala.—Hoist v. Harmon, 26 So. 
157, 122 Ala. 453. 

32. Ala.—^Maybank v. Lumpkin, 66 
So. 584, 189 Ala. 659. 

33. N.C.—Furgerson v. Twisdale, 49 
S.E. 914, 137 N.C. 414, 417. 

11 C.J. p 505 note 90. 

34. Miss.—^Mills-Guy Co. v. Dicker- 
son, 48 So. 404, 94 Miss. 874. 

11 C.J. p 505 note 91. 

35. lowa.—^Norris v. Hix, 38 N.W, 
395, 74 lowa 524. 

36. N.C.—Taylor v. Hodges, 11 S.E. 
166, 105 N.C. 344. 

37. U.S.—Zaring v. Strauss & Co., 
C.C.A.Idaho, 30 P.2d 313. 

Utah.—^Fisher v. Bank of Spanish 
Fork, 74 P.2d 659. 

“ITntil paid” construed 
The words “until paid” mean no 

more than that the lien on the crop 

specifically mentioned subsists until 

the payment of the debt 
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grown by the mortgagor on leased land for a cer- 
tain year, ‘^and every year thereafter,” until the 
mortgage debt is paid, will cover all crops grown 
on such lands by the mortgagor during the life of 
the lease.SS ^ mortgage on all the crops grown 
on certain premises during the life of the mortgage 
does not cover crops grown after the mortgagor’s 

death.39 

Under statutory provisions, in some States the 
lien of a mortgage on growing crops or crops to 
be grown attaches only to the crops next maturing 
after the execution of such mortgage.^^ Under a 
statute providing that a mortgage of future crops 
shall be valid against crops planted within twelve 
months after its execution, a mortgage of a future 
crop will be presumed. to cover only the year im- 
mediately following the mortgage.'^i 

§ 125. — Household Goo<Js 

Examine Pocket Parts for later cases. 

§ 126. - Stocks in Trade 

The question as to what property fs fncluded fn a 
mortgage of a stock in trade depends on the intention 
of the parties, in order to cover additions to, or sub- 
stitutions for, the stock existing when the mortgage 
was made, an intention to that effect must be expressed 
in the mortgage. 

As a general rule, the question as to what prop¬ 
erty is included in a mortgage of a stock in trade 
depends on the intention of the parties as expressed 


in the mortgage, and considered in the light of all 

the surrounding facts and circumstances.'*^ How- 
ever, a mortgage of a stock of goods, as such, will 
not include property which is not a part of the 
stock and is not offered for sale in the ordinary 
course of business.^3 Where the mortgage de¬ 
scribes the nature of the merchandise, it will cov¬ 
er only such goods as clearly come within its 
terms.*^^ Where a description of the place con- 
taining the stock is alone relied on to identify it, 
goods must actually come within the place in order 
to come within the description. x^e mere fact, 
however, that the stock was subsequently removed 
does not take it out of the operation of the mort¬ 
gage, where it remained identifiable and where the 
parties intended that it should continue to be cov- 
ered.46 

Additions to, or suhstitutions for, stock, A 
mortgage of a stock in trade under a general de¬ 
scription covers only such goods as are in stock at 
the time of the execution of the mortgage^*^ espe- 
dally where words are used which limit the ap¬ 
plica tion to the stock then on hand,^^ and when mix- 
ed or confused with goods subsequently acquired, as 
against third persons claiming the stock of goods, 
the burden is on the mortgagee to identify the part 
covered by the mortgage.”^^ In order to cover ad¬ 
ditions to, or suhstitutions for, the stock existing 
when the mortgage was made such an intention 
must be expressed in the mortgage.^^^ When the 


U.S.—^Zaring v. Strauss & Co., C,C.A. 

Idaho, 30 F.2d 313. 

Utah.—Fisher v. Bank of Spanish 
Fork, 74 P.2d 659. 

as. Ala.—^Whaley v. Brigrht, 66 So. 
644, 189 Ala. 134. 

39. lowa.—Fawcett Inv. Co. v. Rul- 
lestad, 253 N.W. 131, 218 lowa 654, 
94 A.L.R. 800. 

40. Mont.—^Moccasin State Bank v. 
Waldron, 264 P. 940, 81 Mont. 579 
—Crone' v. Occident Elevator Co., 
224 P. 659, 70 Mont. 211. 

41. Ark.—^Word v. Cole, 183 S.W. 

757, 122 Ark. 457. : 

In South. Carolina under a statute, 
subsequently repealed, providing that 
"'no mortgage of . . . crops shall 
be . . . effective to convey to the 

mortgagee any interest in any crop 
or crops other than the . . . 

crops to be raised during the year in 
which said mortgage is given,” a 
mortgage executed during a particu- 
lar year creates no lien on crops 
raised the following year.—^Virginia- 
Carolina Chemical Co. v. Wellbrock, 
141 S.E. 103, 143 S.C. 51. 

42. N.D.—Madson v. Rutten, 113 N. 


W. 872, 16 N.D. 281, 13 L.R.A.,N.S., 
554, 

11 C.J. p 506 note 1. 

43. lowa.—^Van Patten v. Leonard, 8 
N.W. 334, 55 lowa 520. 

Mich.—Curtis v. Phillips, 5 Mich. 

111 . 

11 C.J. p 506 note 2. 

Property held not to be included 

(1) Fixtures. 

U. S.—In re Eldredge, C.C.Wis., 8 F. 
Cas.No.4,330, 2 Bzss. 362. 

Mich.—Curtis v. Phillips, 5 Mich. 

112 . 

(2) Notes and debts due the mort¬ 
gagor.—^Kemp V. Carnley, 10 N.Y. 
Super. 1. 

(3) Goods which have been con- 
tracted for but not reffeived.—Curtis 

V. Wilcox, 13 N.W. 803, 49 Mich. 425. 
11 C.J. p 606 note 5. 

44. Kan.—Clement v. Hartzell, 46 
P. 961, 57 Kan. 482. 

11 C.J. p 606 note 7. 

45. U.S.—In re Vining, D.C.Ga., 37 
F.2d 103, reversed on other 
grounds, C.C.A., Hardwick Bank & 
Trust Co. V. McFarland, 43 F.2d 
807. 

Store 

Where the mortgage designates the 
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stock as being located in a certain 
store, it will not include merchandise 
stored in a different building used 
as a warehouse.—Robinson v. Nor¬ 
ton, 34 S.E. 147, 108 Ga. 562—11 C. 
J. p 506 note 6. 

46. U.S.—Hardwick Bank & Trust 
Co. V. McFarland, C.C.A.Ga., 43 F. 
2d 207, reversing In re Vining, D. 
C., 37 P.2d 103. 

47. Okl. — Union State Bank of 
Shawnee v. Housel, 256 P. 29, 124 
Okl. 294—Snow v. Cody, 220 P. 
578, 96 Okl. 81. 

11 C.J. p 506 note 9. 

48. Mo.—^Thomas v. American Cen¬ 
tral Ins. Co., App., 207 S.W. 982, 
984, citing Corpus Juris. 

11 C.J. p 506 note 10. 

49. U.S.—^In re Doran, Ky., 154 F. 
467, 83 C.C.A. 265.' 

Mo.—^Kolkmeyer v. J. S. Merrill Drug 
Co., 141 S.W. 1164, 162 Mo.App. 1. 
11 C.J. p 506 note 11. 

50. Okl.—Snow v. Cody, 220 P. 578, 
96 Okl. 81. 

11 C.J. p 506 note'12. 

Additious held included 

(1) In a mortgage in which the 
mortgagor “is given the right to 
conduct a grocery business in the or- 
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mortgage recites that the proceeds from sales of 
stock shall be applied to the purchase of new goods 
to be substituted for the stock sold, as between the 
parties, it- is sufficient to cover such after-acquired 
property,^^ even though part of the goods were pur- 
chased on credit instead of cash realized from sales 
out of the original stock and where the mortga- 
gor exchanges the goods mortgaged for other goods, 
the mortgagee may ratify the transaction and hold 
the goods received in exchange subject to the lien 
of his mortgage.53 a chattel mortgage of a stock 
of goods permitting the mortgagors to make retail 
sales and to buy for cash other goods to replace 
those sold, however, will not cover goods purchas- 
ed on credit and not for the purpose of replacing 
part of the mortgaged stock previously sold.^^ In 
some jurisdictions, under statutory provisions, a 
mortgage of a stock in trade will cover purchases 
made to supply the place of those sold in the usual 
course of business.^S 

In some jurisdictions a mortgage of a stock of 
goods and the additions thereto will be binding on 
successive subsequent purchasers from the mortga- 
gor and will cover additions to the stock made by 
each purchaser,5€ while in other jurisdictions it has 
been held that such a mortgage will cover only those 
additions made by the mortgagor.57 


§ 127. -Fixtures 

A chatte! mortgage of fixtures covers only such fix¬ 
tures as were within the contemplation of the parties 
at the time the mortgage was executed. 

A chattel mortgage of fixtures will cover only 
such fixtures as were in the contemplation of the 
parties at the time the mortgage was executed.^ s 
Where a manufacturing piant is mortgaged, ali the 
machines and tools necessary to constitute it a man¬ 
ufacturing piant, whether fast or loo.se, pass under 
the mortgage.5 9 

§ 128. — Book Accounts 

A mortgage of book accounts will cover only those 
which the parties Intended t'o include. 

A mortgage of book accounts will cover only 
those which the parties intended to include as ap- 
pears from the instrumenti® While in some juris¬ 
dictions a chattel mortgage on book accounts covers 
also the proceeds of such accounts, where they are 
in the hands of the mortgagor, whether or not used 
to replenish the stock,®! in other jurisdictions it is 
held that the money collected on such accounts will 
not be subject to the lien of a mortgage.®^ A mort¬ 
gage of book accounts does not cover the.amount 
due from a factor with whom goods have been 


dinary manner, and all increase of 
said stock.”—In re Dagwell, D.C. 
Mich., 263 P. 406. 

(2) Under a recital in the mort¬ 
gage that the stock Is to be kept up 
to a certain value. 

U.S.—In re Simpson, D.C.Idaho, 31 
P.2d 317, affirmed, C.C.A., Patnott 
V. Simpson & Co., 36 P.2d 840. 
Mich.—Loupee v. Michigan Cent. R. 

Co., 219 N.W. 727, 243 Mich. 144. 

11 C.J. p 507 note 13. 

Description otherwise Umited 
Additions to stock are not includ- 
ed in a mortgage where the mortga¬ 
gor agrees to keep the stock up to a 
certain value where the description 
is otherwise limited .—West Michigan 
Sav. Bank v. Dater, 205 N.W. 113, 
232 Mich. 409—11 C.J. p 507 note 14. 

51. Me.—^Williams v. Noyes, etc., 
Mfg. Co..'92 A. ‘482, 112 Me. 408, 
Ann.Cas.l916D 1224. 

11 C.J. p 507 note 16. 

52. Me.—Conley v. Murdock, 76 A. 
682, 106 Me. 266. 

63. Me.—^Abbott v. Goodwin, 20 Me. 

. 408. 

54. Me.—^Conley v. Murdock, 76 A. 
682, 106 Me. 266—Allen v. Good- 
now, 71 Me. 420. 

55. Zn Georgia 

(1) Under statute existing in this 
jurisdiction, a. mortgage. or bili of 
sale or deed of trust to secure a 


debt covering a stock of goods or 
other things in bulk, changing in 
specifics, attaches to additional goods 
purchased in the usual course of 
business to replenish such stock ir- 
respective of any express provision 
to that effect in the instrument it- 
self.—Hardin v. Rubin, 151 S.E. 31, 
169 Ga. 608—Merchants’ & Mechan- 
ics' Bank v. Beard, 134 S.E. 107, 162 
Ga. 446, answers to certified aues- 
tions conformed to 134 S.E. 479, 35 
Ga.App. 692—Peoples .Credit Clothing 
Co. V. Scottish Union & National Ins. 
Co., 188 S.E, 913, 54 Ga.App. 832— 
Downing Co* v. Jones, 176 S.E. 904, 
60 Ga.App. 9—11 C.J. p 507 note 19. 

(2) The statute does not relate to 
an entire change of stock of goods 
in bulk, but to a change in a stock 
bf goods in bulk changing in spe¬ 
cifics.—^Peoples Credit Clothing Co. v. 
Scottish Union & National Ins. Co., 
supra. 

(3) Accordingly, where a mortgage 
or bili of sale to secure debt is cre- 
ated on a stock of goods which is 
totally destroyed by fire, and anoth- 
er new, separate, and distinet stock 
of goods is purchased, it would not 
come within the lien of the instru¬ 
ment covering the totally destroyed 
stock.—^Peoples Credit Clothing Co. 
V. Scottish Union & National Ins. 
Co., supra. 

(4) ”A mortgage upon certain ar- 
ticles particularly described therein, 
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though valid as such, is not a mort¬ 
gage upon a stock of goods changing 
in specifics, so‘that the lien would 
be lost upon such mortgaged articles 
as might be disposed of in the regu- 
lar course of trade.”—^National City 
Bank of Rome v. Adams, 117 S.E* 
285, 30 Ga.App. 219. 

58. N.J.—Stoll V. Sibson, 56 A. 710 
65 N.J.Eq. 552. 

57. Ga.—^Anderson v. Howard, 49 
Ga. 313. 

Ind.—Stewart v. Long, 44 N.E. 63, 16 
Ind.App. 164. 

11 C.J. p 607 note 21. 

58. Pixtures held not covered 

A chattel mortgage covering fix¬ 
tures in grocery business did not 
cover fixtures subsequently acquired 
and used in meat business.—H, O. 
Wooten Grocer Co. v. Wade Meat 
Co., Tex.Civ.App., 37 S.W.2d 1090. 

59. Machines and hand molds heXcI 
covered 

U.S.—In re East Stroudsburg Glasf^ 
Co., D.C.Pa., 247 P. 614. 
eo. N.J.—^Buvinger v. Evening Un¬ 
ion Printing Co., 65 A. 482, 72 N. 
J.Eq. 321. 

11 C.J. p 507 note 22. 

61, Wyo.—^MeCord v. Albany Coun* 
ty Nat. Bank, 48 P. 1058, 7 Wyo* 
9—MeCord v. Albany County Nat 
Bank, 46 P. 1093, 6 Wyo. 507. 

82. N.J.—^Nugent v. John McNeiT 
i Shoe Co„ 50 A. 628, 62 N.J.Eq. 583. 
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placed by the mortgagor for sale.^^ 

Future accounfs, A mortgage of book accounts 
will not include future accounts unless such an in- 
tention is clearly expressed in the mortgage.®^ A 
mortgage of future accounts, however, includes all 
unpaid accounts which are the proper subject of 
book entry, whether or not such entry has been 
made.65 ^ mortgage of a stock of goods, together 
with the accounts which may accrue from the sale 
thereof and all other accounts not theretofdre trans- 
ferred, will be construed to cover all accounts re- 
ceivable arising from sales of the mortgaged stock; 
but it will not be construed, at least as against third 
persons, as covering general accounts or choses in 
action not receivable from and on account of sales 
made from the stock.®® 

§ 129. Extension to or Substitution of Other 
Property 

An agreed substitution of other property for that orig- 


inaily covered by the mortgage is valid between the 
parties to the instrument. 

While the lien of a mortgage will ordinarily not 
be extended so as to include property not particular- 
ly described therein,®*^ an agreed substitution of 
other property for that originally_ covered by the 
mortgage,®® although the agreement is oral,®^ is 
valid as between the parties and those having con¬ 
structive notice thereof,*^® but invalid as to third 
persons, including creditors and subsequent pur- 
chasers without notice,unless the substituted 
property passes under the doctrine of accession.72 
A stipulation to exchange the chattels embraced in 
the mortgage for others will be strictly construed 
and will not be extended beyond its plain terms.*^® 
If the property substituted for that originally mort¬ 
gaged is so changed that it cannot be identified by 
the original description, the lien of the mortgage 
will not attach to it."^^ An agreement that the mort¬ 
gaged property shall be sold and the proceeds ap- 


63. Mo.—Stieglitz v. O. J. Lewls 
Mercantile Co., 76 Mo.App. 275. 

64. lowa.—Lormer v. Allyn, 21 N.W 

149, 64 lowa 725. * 

11 C.J. p 507 note 26. 

65. Mich.—Dunn v. Michigan Club. 
73 N.W. 386, 115 Mich. 409. 

Mo.—Page V. Gardner, 20 Mo. 507. 

66. U.S,—Dillon Bank v. Murchison. 
S.C., 213 F. 147, 129 C.C.A. 499. 

67. 111.—Scott V. Judd, 255 Ill.App 

558, 567. , , 

Exchanged book case 
Where a book case mentioned in 
the act of mortgage was later ex- 
changed for another, the latter was 
not covered by the mortgage.—Rem- 
ington-Rand v. Profits Island Gravel 
Co., La.App., 144 So. 636, opinion re- 
instated 150 So. 76. 

Mortgage of cattle 
Where cattle covered by chattel 
mortgage ceased to exist and there 
was no increase thereof, and those 
which mortgagors had at time of 
commencement of mortgage foreclo- 
sure action were entirely different 
cattle, and mortgage did not cover 
after-acquired property, prima facie 
mortgagee had no lien on such cat¬ 
tle.—P. J. Black Lumber Co. v. Turk, 
62 P.2d 519, 50 Wyo. 361, rehearing 
denied 63 P.2d 805, 50 Wyo. 361. 

Proceeds of insnrance or indemnities 
The lien of a chattel mortgage 
which contains no provisions as to 
Insurance or indemnity does not ex- 
tend to money paid the mortgagor 
for the condemnation and destruc- 
tion of the mortgaged property.— 
Scott V. Judd, 255 Ill.App. 558. 

68. Mo.—Clough & Warren Co. v. 
Madden, App., 201 S.W. 938. 

Okl.—^Intertype Corporation v. Stro- 


snider, 211 P. 1022, 1024, 88 Okl. 

68 . 

11 C.J. p 507 note 32. 

Agreement essential 

*Tn order to come within the pro¬ 
visions of the law relative to substi¬ 
tution there must be an agreement 
between the parties whereby substi¬ 
tution is agreed upon.”—Intertype 
Corporation v. Strosnider, supra. 
Substituted article different in kind 
and value 

The rule applies although the sub¬ 
stituted article is different in kind 
and value and notwithstanding it is 
acquired from a source other than 
the mortgagee.—Clough & Warren 
Co. V. Madden, Mo.App., 201 S.W. 938. 

69. Mich.—Stram v. Jackson, 226 N. 

W. 888, 248 Mich. 171. 

Or.—Ruth V, Cox, 291 P. 371, 134 Or. 
200 . 

Vt.—Paska v. Saunders, 153 A. 451, 
103 Vt. 204. 

11 C.J. p 508 note 32 [a] (1). 

This is on theory that equity 
treats as done that which the parties 
intended should be done. 

Ark.—Howell v. Walker, 164 S.W. 
746, 111 Ark. 362. 

Or.—Ruth V. Cox, 291 P. 371, 134 
Or. 200. 

Agreement as oral mortgage 

Oral agreement permitting mort¬ 
gagor to sell mortgaged cattle pro- 
vided he replaces them constitutes 
oral mortgage on substitute cattle.— 
Paska V. Saunders, 153 A. 451, 103 
Vt. 204. 

tXnder statutes requiring writing and 
subscription 

<1) Where a statute requires that 
mortgages of personal property be in 
writing subscribed by the mortgagor, 
the parties to the mortgage cannot 
by parol agreement substitute per- 
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sonal property not embraced in the 
mortgage for property included in 
the mortgage, so as to transfer the 
lien to the substituted property.— 
Bloch V. Edwards, 22 So. 600, 116 
Ala. 90. 

(2) They may, however, effect 
such substitution by interlineation 
by the mortgagor without a resub- 
scription.—^Winslow v. Jones, 7 So. 
262, 88 Ala. 496. 

11 C.J. p 508 note 37. 

70. Mo.—Williams v. W. W. Kimball 
Co., 176 S.W. 478, 188 Mo.App. 646. 

11 C.J. p 508 note 33. 

71. Tenn.—Rodes v. Haynes, 33 S. 
W. 564, 95 Tenn. 673. 

11 C.J. p 508 note 34. 

72. Conn.—^Holly v. Brown, 14 Conn. 
255. 

Mich.—Powler v. Hoffman, 31 Mich. 
215. 

N.Y.—Southworth v. Isham, 5 N.Y. 
448. 

Accessions to, or products of, exist- 
ing chattels see supra § 120. 

73. Mo.—Croghan v. Savings Trust 
Co., App., 85 S.W.2d 239, 243, quot- 
ing Corpus Juris. 

11 C.J. p 508 note 38. 

Covenant as to ‘^rade or exchange” 
of chattels 

However, a chattel mortgage con- 
taining a covenant that if the mort¬ 
gagor should “trade or exchange” 
any of the mortgaged property, the 
property so obtained shall be held as 
security in place of that disposed of, 
includes whatever the mortgagor ac¬ 
quires in the place of the property 
disposed of, whether acquired by 
purchase or by “trade or exchange.” 
—Hulsizer v. Opdyke, N.J.Ch., 7 A. 
879. 

74. U.S.—^New York Metropolitan 
Nat Bank v. St. Louis Dispatch 
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plied on the mortgage debt will not extend the lien 
of the mortgage to the proceeds of property not in- 
cluded therein.'^^ ^n agreement to pay,76 or an 
actual part payment of,^'^ the mortgage debt, by a 
third person, will not extend the mortgage so as 
to include property owned by such person. 

Necessity of delivery. Where other property is 
substituted for that originally included in a mort¬ 
gage it has been held that a formal delivery of such 
substituted property is necessary to make the mort¬ 
gage valid as to it.*^^ 

vni. RECOEDma, pil 

§ 130. General Statement 

Statutory provisions generaiiy require that mortgages 
be recorded, the object being the protection of Innocent 
third persona who may acquire rights in the mortgaged 
property. 

The statutes conceming mortgages generaiiy 
make it necessary, in order that the mortgage may 
be valid as to designated persons, that it either be 
spread on the records, or the mortgage itself, or a 
true copy thereof, be filed in a place designated by 
the statute. Requirements as to registration be¬ 
ing entirely of statutory origin, the statute must in 
each case be examined to determine what instru- 
ments are to be recorded, the sufEciency of record- 
ing, and the effect of a failure to record,^^ and such 
a statute will be strictly construed.^^ In some ju- 
risdictions it is held that such statutes must be 
strictly complied with^S while, in other jurisdic- 


§ 130 

Ratification of the exchange by the mortgagee 
has been held to render the substituted property 
subject to the lien of the mortgage, although there 
is no exchange of possession and no refiling of the 
mortgage. 79 

Laches; waiver. Laches on the part of the 
mortgagee in claiming substituted property will de- 
prive him of his rights thereto.^® A mortgagee's 
failure to exercise a power of selection as to the 
property covered by his mortgage constitutes a 
voluntary relinquishment or waiver thereof.^^ 

m, OR REGISTRATION 

tions, a substantial compliance is sufficient. 

The object of a statute requiring registration or 
recordation where possession of the mortgaged 
chattel is left with the mortgagor is to protect in¬ 
nocent persons and prevent fraud and deception by 
precluding a mortgagor of personal property from 
holding himself out to the world as an unqualified 
owner,^7 and to make the recording of the mort¬ 
gage equivalent, as near as may be, to physical pos¬ 
session by the mortgagee.®^ A statute requiring 
recordation will not validate mortgages declared in- 
valid by a previously enacted statute conceming as- 
signments for the benefit of creditors.^^ 

A statute referring to the recording of mortga¬ 
ges conveying legal title is not applicable to a mort¬ 
gage of an equitable title nor does a statute pro- 
viding for the filing or recording of mortgages ap- 


Co., Mo., 13 S.Ct. 944, 149 U.S. 
436, 37 L.Ed. 799, affirming, C.C„ 

36 F. 722. 

11 C.J. p 508 note 39. 

75. Minn.—0’Connor v. Binfeldt, 205 
N.W. 268, 164 Minn. 422. 

76. Mich.—Keables v. Christie, 11 
N.W. 400, 47 Mich. 594. 

Tex.—Slagle v. First State Bank of 
Paris, Civ.App., 189 S.W. 347. 

77. Mich.—Keables v. Christie, 11 N. 
W, 400, 47 Mich. 694. 

78. U.S.—McDermott v. Yeatman, C. 
CPa., 16 F.Cas.No.8,749. 

79. N.C.—Hubbard v. Winbome, 20 
N.C. 226. 

Recording and ftling generaiiy see in¬ 
fra §§ 130-174. 

80. U.S.—^New York Metropolitan 
Nat. Bank v. St. Louis Dispatch 
Co., Mo., 13 S.Ct. 944, 149 U.S. 436, 

37 L..Ed. 799, affirming, C.C., 36 F. 
722. 

81. Ariz.—Central Finance Corpora¬ 
tion V. Norton-Morgan Commercial 
Co., 205 P. 810, 23 Ariz. 517. 


88. Tex.—^Brothers v. Mundell, 60 ] 
Tex. 240. i 

11 C.J. p 509 note 50. j 

83. U.S.—^Pryor Creek Citizens’ Bank 
V. Keys, 33 S.Ct. 642, 229 U.S. 179, 
57 L.Bd. 1140, affirming 104 P. 346, 
22 Okl. 174, 18 Ann.Cas. 152. 

11 C.J. p 509 note 51. 

84. Alaska.—In re Minkove, 6 Alas- 
ka 68. 

Me.—rHayden v. Russell, 109 A. 485, 
119 Me. 38. 

85. Ind.—^Roudebush v. Nash, 177 N. 
B. 335, 93 Ind.App. 283. 

11 C.J. P 509 note 52. 

86. Ark.—Gasconade Development 

Co. V. Mcllroy Bank & Trust Co., 
112 S.W.2d 653—Reitz v. Nowlin, 
110 S.W.2d 690. 

11 C.J. P 509 note 53. 

87. U.S.—In re Sachs, C.C.A.Md., 30 
P.2d 610, affirming in part and re- 
versing in part, D.C., 21 P.2d 984— 
In re Universal Storage & Trans¬ 
fer Co., D.C.Md., 4 F.Supp. 425, af- 
firmed, C.C-A., Skutch v. Buch, 70 
P.2d 107. 

111.—^Leopold V. Universal Credit Co., 
8 N.E.2d 727, 290 Ill.App. 305. 
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N.J.—Smith V. Commercial Credit 
Corporation, 165 A. 637, 113 N.J. 
Eq. 12, affirmed Morrow v. Smith, 
170 A. 607, 115 N.J.Bq. 310. 

N.Y.—Meisel Tire Co. v. Ralph, 1 
N.Y.S.2d 143, 164 Misc. 845. 

N.D.—Hanson v. Blum, 207 N.W. 144, 
53 N.D. 526—Parmers* State Bank 
of Gwinner v. First Nat. Bank of 
Forman, 199 N.W. 961, 965, 51 N.D. 
225, citing Corpus Juris. 

Okl.—^Morgan v. Stanton Auto Co., 
285 P. 962, 142 Okl. 116. 

11 C.J. p 509 note 55. 

Protectiou of creditors 

Statute requiring recording of 
mortgages was enacted to protect 
bona fide innocent creditors against 
danger of being misled into extend- 
ing credit to debtor with secret lien 
on his property.—Ransom & Ran- 
dolph Co. V. Moore, 261 N.W. 128, 272 
Mich. 31. 

SS. U.S.—^In re Packard Press, C.C, 
A.N.Y., 5 P.2d 633. 

89. Tex.—^Duncan v. Taylor, 63 Tex. 
645. 

90. Ky.—State Bank v. Vance, 4 
Litt. 168. 
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ply to a transaction which is a pledge.^i Mortga- 
ges have been held not embraced by a statute re- 
quiring a record of all deeds of trust and ‘‘mort- 
gages whatsoever,”®2 ^or by a statute relating to 
liens on merchandise or the proceeds thereof;®^ 
but an act requiring deeds and conveyances of per- 
sonal property to be recorded has been held to ap- 
ply to mortgages.9^ 

Authorify to record. Where a mortgage is exe- 
cuted pursuant to an agreement the mortgagor is 
authorized to file it for record, ^5 and a person to 
whom he delivers it for this purpose is authorized 
as his agent to file it.^® So, the mortgagor may act 
as the agent of the mortgagee in delivering the 
mortgage for record-^*^ 

The failure io file or re file a mortgage does not 
deprive the mortgagee of his interest in the mort¬ 
gage but merely makes it void as against the per- 
sons designated by the recording act^^ An in- 
strument may operate as evidence of an indebted- 
ness, although inoperative as a mortgage because 
not filed,99 

§ 131, Statutory Provisions 

The validity, appiicability, and repeal of statutory 
provisions requiring recordation are determined by the 
general rules applicable. 

The law as to filing, in force at the time the 
mortgage is executed, is applicable,^ and changes in 
the requirements of the recording acts cast no ad- 
ditional duties on a mortgagee who, prior to its 


passage, has filed or recorded his instrument in con- 
formity with the then recording laws.^ When 
statutory provisions relating to the recordihg of 
chattel mortgages have been enacted at different 
times, the later enactment will control in the event 
of any repugnancy between the provisions.^ 

Where the repeal by implication of a recording 
act is asserted, the general rules against such re- 
peals will be applied and a recording statute will 
not be regarded as affected by another act which 
does not provide for its repeal and is not inconsist- 
ent with it^ Provisions of a recording act, omitted 
from a codification adopted as the law of the juris- 
diction, are regarded as repealed.® 

As affecting rights. No matter how striet the 
requirements of the recording act are, they are not 
objectionable as interfering with- the right of prop- 
erty.*^ A provision making void as to bona fide pur- 
chasers an unrecorded mortgage even when execut¬ 
ed in a state where registration is not required does 
not deny the citizens of such a state any rights in 
that it fails to give full faith and credit to the public 
acts of such other state.^ ' 

§ 132. Instruments Entitled to Record 

To be entitled to record the Instrument must be of 
such nature and so executed as to come wlthin the pro¬ 
visions of the statute. 

In order that a mortgage may be admitted to rec¬ 
ord, it must be proved in the manner provided by 
statute.® A provision that a mortgage, required to 


U,S.—Dale v, Pattison, Ohio, 34 
S.Ct. 785, 234 U.S. 399, 58 L.Ed. 
1370, affirming 199 F, 987, 117 C.C. 
A. 663. 

92, U.S.—Hodgson v. Butts, D.C., 3 
Cranch 140, 2 L.Ed. 391. 

93«. N.Y.—Utica Trust & Deposit 
Co, v. Decker, 155 N.E. 665, 244 N. 
Y. 340, reversing 215 N.Y.S. 669, 
217 App.Div, 137. 

94. Ala.—^Magee v. Carpenter, 4 Ala. 
469. 

11 C.J. p 510 note 61. 

95, lowa.—In re Guyer, 29 N.W, 
826, 69 lowa 585. 

96, lowa.—In re Guyer, supra. 

97, Wis.—Marlet v. Hinman, 45 N. 
W. 953, 77 Wis. 136, 20 Am.S.R. 
102 . 

98. N:Y.—Blumberg v. Marks, 87 N. 
Y.S. 514. 

11 C.J. p 510 note 66. 

99. Philippine.—McMicking v. Kimu^ 
ra, 12 Philippine 98. 

1. Minn.—Lienau v. Moran, 5 Minn. 
482. 

.2, Okl.—Keys v. Clarejnore First 
Nat. Bank, 104 P. 346, 22 Okl. 174, 


18 Ann.Cas. 152, affirmed 33 S.Ct. 
642, 229 U.S. 179, 57 L.Ed. 1140. 

3. Or.—^Pattee v. Harbaugh, 171 P. 
221, 87 Or. 612. 

4. Wash.—^Merritt v. Russell, 87 P. 
70, 44 Wash. 143. 

11 C.J. p 510 note 62. 

5. Ala.—^W. S. Brown Mercantile 
Co. V. Yielding Bros. Department 
Store, 76 So. 4, 200 Ala. 412. 

Statutos held not affecting recording 
acts 

(1) Acts pro yiding for issuance of 
certificates of title dflh^for vehlcIesT 
Mich.—^Nelson v. Viergiver, 203 N.W. 
164, 230 Mich. 38. 

N.C.—Whitehurst v, Garrett, 144 S. 
E. 835, 196 N.C. 154—Carolina Dis- 
count Corporation v. Landis Motor 
Co., 129 S.E. 414, 190 N.C. 157. 
Okl.—^King-Godfrey, Inc., v. Rogers, 
11 P.2d 935, 157 Okl. 216. ' 

- (2) Motor Vehicles Act requiring 

recording of mortgages on motor 
vehicles.—Bush v. Bank of America 
Nat. Trust & Savings Ass’n, 37 P.2d 
168, 1 Cal.App.2d 588. 

(3) Uniform Warehouse Receipts 
Act. 

Ala.— W. S. Brown Mercantile Co. v. 
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Yielding Bros. Department Store, 
76 So. 4, 200 Ala. 412. 

Miss.—Marine Bank & Trust Co. v. 
Greenville Savings Bank & Tric.st 
Co., 97 So. 526, 133 Miss. 91. 

e. Ga.—Saunders v. Citizens' First 
Nat. Bank of Albany, 142 S.E. 744, 
38 Ga.App. 141, conforming to an- 
swers to certified questions 142 S. 
E. 127, 165 Ga. 558. 

7. R.I.—Burdick v. Coates, 48 A. 
389, 22 R.I. 410. 

S, Tex.—^Willys-Overland Co. of 

California v. Chapman, Civ.App., 
206 S.W, 978. 

9. U.S.—In re Smith, D.C.Ga., 281 F. 
574. 

N.J.—Seacoast Finance Corporation 
v. Corneli, 138 A. 695, 104 N.J.Law 
24. 

Okl.—Lankford v. First Nat. Bank 
183 P. 56, 75 Okl. 159. 

11 C.J. p 510 note 68. 

Purpose of prohate 

Requirement of Civ.Code 1912 § 
1352, that mortgage be probated be- 
fore it is recorded is to secure the 
authenticity of the instrument.—J. 
W. Dillon & Son Co. v. Oliver, 91 S. 
E. 304, 106 S.C. 410. 
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be filed in the office of the recorder of the county 
where the property is located, may also be filed in 
the office of the secretary of state but that such 
filing shall have no effect unless the mortgage has 
been filed in the county, does not require filing with 
the county recorder as a condition to filing in the 
office of the secretary of state.^o 
Instruments which have been held not entitled to 
filing or recording as a mortgage include agree- 
ments in writing to execute a mortgage,and bilis 
of sale, but a contract to grant a lien on property 
to be acquired by the grantee creates an equitable 
lien and is entitled to be recorded, under a statute 
'providing for recording of such liens.13 

§ 133. Necessity in General 

a. In general 

b. Exempt property 


a. In General 

Recording Is essential oniy as requlred by statute. 

The recording or registration of a mortgage is 
essential only as required by statute,!^ and unless 
required is unnecessary even as against creditors or 
purchasers.15 In any event, a failure to record the 
instrument is available only to persons having some 
right or interest in the propertyi® and not to mere 
strangersi"^ or trespassers.i^ Where, however, re¬ 
cording is required and for any reason the statute 
cannot be complied with, then the mortgagee must 
take possession of the mortgaged'property to pre- 
serve his rights.i^ A statute requiring filing of a 
mortgage covering future advances applies to ex- 
tensions of credit for sales of merchandise or for 


Uortg^agre withoiit affldavit attached 
Where a mortgage for purchase 
price of stock of merchandise, not 
followed by delivery of possession to 
mortgagee, was filed for record with 
the City clerk and the register of 
deeds, as required by Comp.L.Mich. 
1915 § 11988, but the so-called aifi- 
davit attached to the instrument 
filed in the office of the city clerk, 
although signed by the mortgagor, 
did not contain any jurat signed by 
a notary or other officer authori 2 ed 
to take oaths, the mortgage was void 
as against creditors under such stat¬ 
ute, prohibiting city clerk and regis¬ 
ter of deeds from accepting such in¬ 
strument for filing unless affidavit is 
attached thereto.—In re Jarnol, D.C. 
Mich., 283 F. 547. 

Where officer and witnesses not dis- 
qnalified 

Where it does not appear from 
face of a mortgage that officer tak- 
ing the acknowledgment or the sub- 
scribing witnesses are legally dis- 
qualified within Rev.L.1910 § 4036, 
by their interest in property, the 
mortgage may properly be received 
for record.—Lankford v. First Nat. 
Bank, 183 P. 56, 75 Okl. 159. 

10. Idaho.—State v. Liukens, 283 P. 
627, 48 Idaho 357. 

11 . Neb.—^American State Bank of 
Scottsbluff V. Keller, 200 N.W. 999, 
112 Neb. 761. 

12 . Ark.—Taylor v. Hildebrand 
Poster Advertising Co., 58 S.W.2d 
211, 187 Ark. 53. 

13 . W.Va.—Benson v! Wood Motor 
Parts Corporation, 174 S.B. 895, 
115 W.Va. 200. 

14 . U.S.—Dale v. Pattison, Ohio, 34 
S.Ct. 785, 234 TJ.S. 399, 58 L.Ed. 
1370, 52 L.R.A.,N.S., 754. 

11 C.J. p 610 note 70. 

Mortgage covering fntnre advances 
A mortgage which secured a two 
thousand dollar debt and contem- 

14 C.J.S.-47 


plated future advances of money was 
not valid as to three thousand five 
hundred fifty dollars because of re- 
citals that mortgage was subject to 
another mortgage and other liens 
and that if mortgagee paid or retired 
any of them mortgagee would be- 
come subrogated to rights of owners 
of mortgage or liens, since essential 
purpose of statute voiding chattel 
mortgages covering future advances 
as against creditors and subsequent 
purchasers unless mortgage is filed 
is to enable third persons to know 
from examination of records precise 
amount of indebtedness secured by 
chattel mortgages. The aim of stat¬ 
ute voiding chattel mortgages cover¬ 
ing future advances as against cred¬ 
itors and subsequent purchasers or 
mortgagees unless mortgage or copy 
thereof is filed was to obviate diffi- 
culty and uncertainty in determining 
amount of liens existing against 
property subject to chattel mort¬ 
gage.—Timmer v. Talbot, D.C.Mich., 
19 F.Supp. 687, affirmed, C.C.A., Dem- 
men v. Timmer, 89 P.2d 1011. 

Coaditional sale 

Reservation of title to automobile 
sold until ali payments were made, 
not being a ‘‘mortgage,” but ‘‘condi- 
tional sale,” is not required to be 
recorded.—Mitchell v. Williams, 124 
So. 430, 155 Miss. 343. 

In. Washington, the statute pro- 
viding that a mortgage for three 
hundred dollars or more "may” be 
recorded, but ‘‘must” be filed, makes 
recordation of such chattel mortgage 
optional, but filing and indexing is 
essential.—Goddard v. Morgan, 74 P. 
2d 894, 193 Wash. 83—First Nat. 
Bank v. White-Dulany Co., 209 P. 
861, 121 Wash. 386—11 C.J. p 610 
note 70 [b]. 

15. Va.—C. I. T. Corporation v. Guy, 

195 S.B. 659, 662, 170 Va. 16, citing 

Corpos Juris. 

Necessity as between the parties or 
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as against third persons see infra 
§§ 134-142. 

16. Cal.—Schwartzler v. Lemas, 53 
P.2d 1039, 11 Cal.App.2d 442. 

Mo.—^K-M Supply Co. v. Moran, App., 
53 S.W.2d 419. 

11 C.J. p 510 note 75. 

Interest to be shown 
Where a complaint, in a suit to 
foreclose mortgage, does not show 
that defendants, other than mortga¬ 
gor, are creditors of latter or subse¬ 
quent purchasers or encumbrancers, 
they cannot question sufficiency of 
mortgage by demurrer for absence 
of allegation that it was recorded.-r- 
Rummelsburg v. McDonald, 226 P. 
412, 66 CaLApp. 380. 

17. Mo.—Elliott V. Washington, 119 
S.W. 42, 137 Mo.App. 526. 

11 C.J. p 510 note 76. 

Creditor of vendor of mortgagor 
Claim to property levied on, based 
on mortgage executed by transferee 
of defendant in execution, is not af- 
fected by failure promptly to record 
mortgage; since mortgage was good 
as between mortgagor and mortga¬ 
gee and as against one who was a 
creditor of the person who sold the 
property to the mortgagor, but was 
not creditor of, or purchaser from, 
mortgagor, without filing and with- 
out recording.—Samuelson v. Weis- 
berg, 177 A. 254, 13 N.J.Misc. 193. 
Purchaser not for value 

That mortgage on aiitomobile was 
not registered when automobile was 
delivered to purchaser from mortga¬ 
gor does not effect mortgagee’s own- 
ership, absent showing purchase for 
value.—Chandler v. Conabeer, 153 S. 
E. 313, 198 N.C. 757. 

18. lowa.—^Wertheimer & Degen v. 
Shultice, 211 N.W. 568, 202 lowa 
1140. 

11 C.J. p 510 note 77. 

19. Mich.—^Allison v. Teeters, 142 
N.W. 340, 176 Mich. 216. 

11 C.J. p 510 note 78. 
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other things of value as well as to cash.^o 

Possession of mortgagor. Under a statute requir- 
ing recording where actual possession is retained by 
the mortgagor, ‘'actual possession” is held to mean 
a real, as distinguished from a theoretical, posses¬ 
sionali 

Partial Invalidity, Failure to register a mortgage 
will not invalidate it as to property embraced there- 
in concerning which the statute does not require 
registration, although it may be invalid as to other 
property.22 

Goods at sea gr abroad. When so provided by 
statute, it is not necessary to the validity of a mort¬ 
gage of a ship or vessei, nor of goods at sea 6r 
abroad, that the mortgage be recorded if the mort- 
gagee takes possession of them as soon as may be 
after their arrival in the state.23 


b. Bxempt Property 

A mortgage of property exempt from seizure by 
creditors need not be recorded, uniess nonexempt proper¬ 
ty is inciuded therein. 

Where the property covered by a mortgage is ex¬ 
empt from seizure by the mortgagoFs creditors, it 
is not necessary that the mortgage be recorded to be 
good against creditors, even though possession is 
not transferred;24 but it has been held that, where 
the mortgage covers both exempt and nonexempt 
property, it must be recorded.25 

§ 134. Necessity as between the Parties 

Uniess so required by statute, recording is not es- 
sentlal to the validity of the mortgage as between the 
parties thereto. 

Filing, record, or registration is not, in the ab- 
sence of statute, essential to the validity of a mort¬ 
gage as between the parties,^® and the mortgagor's 


20. U.S.—Timmer v. *Talbot, D.C. 
Mich., 13 F.Supp. 666. 

21. lowa.—^King v. Wallace, 42 N, 
W. 776, 78 lowa 221. 

11 C.J. p 511 note 79. 

22. U.S.—In re Bernard & Katz, C. 
C.A.N.T., 38 P.2d 40. 

ILien 031 accotLXLts receivable was 
not invalidated by fact that lien at- 
tempted to be created on returned 
merchandise was void for want of 
recording.—In re Bernard & Katz, 
supra. 

23. Mass.—Taber v. Hamlin, 97 
Mass. 489, 93 Am.D. 113. 

11 C.J. p 511 note 81. 

24. Mich.—^Waite v. Mathews, 15 N. 
W. 524, 60 Mich. 392. 

25. Tex.—^Baughn v. Allen, Civ.App., 
68 S.W. 207. 

26. U.S.—American Nat. Bank of 
Sapulpa V. Harris, C.C.A.Okl., 84 
P.2d 181—^Haupt V. Moore, C.C.A. 
Cal., 77 P.2d 456—In .re American 
Cork Industries. C.C.A.N.T.. 5'4 P. 
2d 740—In re Glover Specialties 
Co., D.C.Conn., 18 P.2d 314—Sam- 
ple V. Getman-McDonnell-Summers 
Drug Co., D.C.Okl., 14 P.2d 170— 
Coggin V. Hartford Accident & In- 
demnity Co., D.C.N.Y,, 9 P.Supp. 
785, reversed on other grounds, C. 
C.A., Hartford Accident & Indem- 
nity Co. v. Coggin, 78 F.2d 471, 
certiorari denied Coggin v. Hart-‘ 
ford Accident & Indemnity Co., 56 
S.Ct. 141, 296 U.S. 620, 80 L.Ed. 
472, rehearing denied 56 S.Ct. 169, 
296 U.S. 663, 80 L.Ed. 440—In re 
Myers Motor Sales Co., D.C.Tex., 

. 1 P.Supp. 509—In re Triangle 
Printing Co., D.C.Okl., 1 P.Supp. 
329—In re Stucky Trucking & Rig- 
ging Co., D.C.N.J., 240 P. 427. 
Ala.—Hili V. Rentz, 78 So. 881, 201 
Ala. 527. 


Alaska.—Courtnay v. Brenneman, 6 
Alaska 233. 

Cal.—Wolpert v. Gripton, 2 P.2d 767, 
213 Cal. 474—^Rummelsburg v. Mc¬ 
Donald, 226 P. 412, 66 Cal.App. 380. 
Colo.—McClain v. Saranac Mach. Co., 
28 P.2d 1009, 94 Colo. 145—Robin- 
son V. Wright, 9 P.2d 618, 90 Colo. 
417. 

Conn.—Marciel v. Berman, 132 A. 
397, 104 Conn. 165. 

111.—Leopold V. Universal Credit Co., 
8 N.E.2d 727, 290 Ill.App. 305. 
lowa.—^Wertheimer & Degen v. Shul- 
tice, 211-*N.W. 568, 202 lowa 1140. 
Kan.—American Indemnity Co. v. 
Peak, 274 P. 227, 127 Kan. 606— 
Hammond Motor Co. v. Warren, 
213 P. 810, 113 Kan. 44. 

Ky.—Eastern Const. Co. v. Carson 
Const. Co.'s Trustee, 47 S.W.2d 67, 
242 Ky. 648. 

Mass.—Rowe Vending Mach. Co. v. 
Morris, 177 N.E. 112, 276 Mass. 274 
—^Atlantic Transp. Co. v, Alexan¬ 
der Shipping Co., 157 N.E. 725, 261 
Mass. 1. 

Mich.—Westerlin & Campbell Co. v. 
Detroit Milling Co., 206 N.W. 371, 
233 Mich. 384. 

Mo.—General Motors Acceptance Cor¬ 
poration V. Parm & Home Savings 
& Loan Ass'n, 58 S.W.2d 338, 227 
Mo.App. 832—K-M Supply Co. v. 
Moran, App., 53 S.W.2d 419—First 
Nat. Bank v. Johnson, 297 S.W. 
724, 221 Mo.App. 31—^Emerson- 

Brantingham . Implement Co. v. 
Rogers, App., 216 S.W. 994. 

Mont.—Herd v. Freeman, 273 P. 1047, 
84 Mont, 32—Morton v. Union Cent. 
Life Ins. Co., 261 P. 278, 80 Mont. 
593—^Doering v. Selby, 244 P. 485, 
75 Mont. 416—^Pirst Nat, Bank of 
Galata v. Montana Emporium Co., 
197 P. 994, 59 Mont. 584—Chester 
State Bank v. Great Northern Ry. 
Co., 190 P. 136, 58 Mont. 44. 
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Neb.—Security State Bank v. Schom- 
berg, 230 N.W. 487, 119 Neb. 598. 

N.H.—General Motors Acceptance 

Corporation v. Berry, 167 A 553, 
86 N.H. 280. 

N.J.—Bankers’ Trust Co. v. Maxson, 
134 A. 875, 100 N.J.Eq. 1—W. D. 
Cashin & Co. v. Alamac Hotel Co., 
131 A. 117, 121, 98 N.J.Eq. 432, cit- 
ing Corpus Juris—Samuelson v. 
Weisberg, 177 A. 254, 13 N.J.Misc. 
193. 

N.D.—Godman v. Olson, 165 N.W. 
515, 38 N.D. 360. 

Ohio.—Metropolitan Securities Co. v. 
Warren State Bank, 158 N.E. 81, 
117 Ohio St. 69—Calder v. Bliss 
Auto Sales Co., 18 Ohio App. 242. 

Okl.—^Kaylor v. Kaylor, 45 P.2d 743, 
172 Okl. 535—Morgan v. Stanton 
Auto Co., 285 P. 962, 142 Okl. 116— 
Piegel V. Pirst Nat. Bank, 214 P. 
181, 90 Okl. 26. 

Or.—Pirst Nat. Bank v. Wegener, 
186 P. 41, 94 Or. 318. 

B.I.—^Roberts v. Golden Plake 

Doughnut Shops, 167 A. 259, 53 R. 
I. 465. 

S.C.—^Ward v. Greer, 152 S.E. 678, 
155 S.C. 426; 

Tex.—Sparkman v. First State Bank 
of Handley, 244 S.W. 127, 112 Tex. 
33, answers to certified questions 
conformed to, Civ.App., 246 S.W. 
724—Gillett v. Talley, Civ.App., 60 
S.W.2d 868—Merchants' & Manu- 
facturers’ Securities Co. v. Wright, 
Civ.App., 59 S.W.2d 1097, error re- 
fused—Boody v. Star Furniture 
Co., Civ.App., 45 S.W.2d 291— 
Glasscock v. Coppard, Civ.App., 29 
S.W.2d 414, reversed on other 
grounds Coppard v. Glasscock, 
Com.App., 46 S.W.2d 298—Self Mo¬ 
tor Co. V. Pirst State Bank of 
Crowell, Civ.App., 226 S.W. 428— 
Cameron v. Jones, 90 S.W. 1129, 
41 Tex.Civ.App. 4, 

Va.—^P. D. Cummer & Son Co. v. R. 
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obligation under the unrecorded mortgage remains 
unchanged even though he has contracted other ob- 
ligations which cannot be paid except by recourse 
to the mortgaged prbperty.^^ A creditor of the 
mortgagor, himself a party to the mortgage, cannot 
avail himself of the invalidity of the mortgage be- 
cause of failure of the mortgagee to file it or take 
possession of the mortgaged property.28 

As a general rule, the representatives of a de- 
ceased party stand on the same footing as the orig- 
inal parties with reference to the validity of an un¬ 
recorded mortgage,29 although it has been held that, 
in case of the death of an insolvent mortgagor while 
in possession of the property, his representatives 
might claim the property as against the mortga- 
gee,29 

§ 135. Necessity as against Assignee of Mort¬ 
gagor 

The necessity for recording mortgages as against 


an assignee of the mortgagor for benefit of credi- 
tors is considered in the title Assignments for Bene¬ 
fit of Creditors § 187, and as against a trustee in 
insolvency in the C.J.S. title Insolvency § 11, also 32 
C.J. p 853 note 92 et seq. 

§ 136. Necessity as against Creditors 

Unrecorded mortgages are ordinarily vold as against 
creditors of the mortgagor, 

While in the absence of statute an unfiled mort¬ 
gage is a valid lien against general creditors from 
the time of its execution and delivery,2i the efifect 
of the recording acts generally is to render void 
as to creditors an unrecorded mortgage, unless pos¬ 
session has been taken by the mortgagee thereun- 
der.22 Hence, the property covered by such a mort- 


M. Hudson Co., 127 S.E. 171, 141 
Va. 271. 

11 C.J. p 511 note 82. 

Valid as at common law 
Unfiled mortgage is valid between 
parties only to extent it is valid as 
it would be at common law.—In re 
Rambler Cafeteria, C.C.A.N.Y., 9 F. 
2d 861, certiorari denied Weil v. 
Trustee of Bankruptcy of Rambler 
Cafeteria, 46 S.Ct. 355, 270 U.S. 660, 
70 L.Ed. 785. 

Evideuce of proxuise to secure pay. 
ment of debt 

Where note, and mortgage secur- 
ing it, represented transactions en- 
tered into in good faith, the note evi- 
denced a debt, and the mortgage, al¬ 
though not flled in accordance with 
laws of Ohio, where property was 
situated, was good as between the 
parties and evidenced debtor’s prom- 
ise to give creditor a lien on collec- 
tion.—Halladay v. Worthington, 163 
N.Y.S. 362, 99 Misc. 141. 

Assignee of mortgagee 
Assignee of note reciting that note 
was secured by goats had mortgage 
lien on goats as against maker, al¬ 
though note was not registered.— 
Lindig v. Johnson City State Bank, 
Tex.Com.App., 41.SiW.2d 222, revers- 
ing Johnson City State Bank v. 
Lindig, Civ.App., 26 S.W.2d 658. 

27 . Ariz.—Moore v. Chilson, 224 P. 
818, 26 Ariz. 244. 

28 . U.S.—Cornelius v. C. C. Pictures, 
Inc., D.C.N.Y., 296 F. 487, affirmed, 
C.C.A., 296 F. 490. 

29 . Ind.—^Mayer v, Myers, 27 N.E. 
740, 129 Ind. 366. 

11 C.J. p 511 note 83. 

3(X Mass.—^Hartford Accident & In- 


demnity Co. v. Callahan, 171 N.E. 
820, 271 Mass. 556. 

11 C.J. p 512 note 84. 

31. U.S.—In re Myers, 19 F.2d 600, 
modifled on other grounds, C.C.A., 
24 F.2d 349. 

32. U.S.—Elk Creek Lumber Co. v. 
Hamby, C.C.AN.C., 84 F.2d 144— 
Haupt V. Moore, C.C.A.Cal., 77 F. 
2d 456—In re Excelsior Macaroni 
Co., D.C.N.Y., 55 F.2d 406—In re 
American Cork Industries, C.C.A.N. 
Y., 54 P.2d 740—In re Herkimer 
Mills Co., D.C.N.Y., 39 F.2d 625— 
First Nat. Bank v. Raleigh Sav. 
Bank & Trust Co., C.C.A.N.C., 37 P. 
2d 301—Blue V. Herkimer Nat. 
Bank, C.C.A.N.Y,, 30 F.2d 256— 
Farmers’ State Bank of Polk, Neb. 
V. Benston, C.C.A.C 0 I 0 ., 29 F.2d 902 
—Holt V, Albert Pick & Co., C.C.A. 
N.C., 25 P.2d 378, certiorari denied 
Albert Pick & Co. v. Holt, 49 S.Ct. 
9, 278 U.S. 602, 73 L.Ed. 530—Al¬ 
bert Pick & Co. v. Wilson, C.C.A. 
lowa, 19 F.2d 18—Mitchell v. Nel- 
son, C.C.A.Md., 16 F.2d 767, modi- 
fied on other grounds 18 F.2d 1018, 
certiorari denied 47 S.Ct. 659, 274 
U.S. 747, 71 L.Ed. 1328—In re Ul- 
rop-Huff Co.. D.C.N.Y., 9 F.2d 922, 
affirmed, C.C.A., '9 F.2d 924—In re 
Cook, D.C.Md., 9 F.Supp. 764—Con¬ 
tinental Bank & Trust Co. of New 
York V. Webster Hali Corpora¬ 
tion of America, D.C.Pa., 4 F. 
Supp. 337, affirmed, C.C.A., Webster 
Hali Corporation of America v. 
Continental Bank & Trust Co. of 
New York, 66 F.2d 558—In re Grif- 
fin, D.CFla., 294 F. 296—In re A. 
E. Fountain, Inc., C.C.A.N.Y., 282 
P. 816—In re P. J. Sullivan Co., 
N.Y., 254 F. 660, 166 C.C.A. 158, af- 
firming, D.C., 247 F. 139—In re 
Schilling, D.C.Ohio, 251 F. 966. 
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Ala.—Finney v. Dryden, 108 So. 13, 
214 Ala. 370—Bain v. Dalrymple, 
114 So. 673, 22 .Ala.App. 265., 

Alaska.—Lieman v. Northern Com- 
mercial Co., 6 Alaska 536., 

Cal.—Mohr v. First Nat. Bank, 232 
P. 748, 69 Cal.App. 756. 

Colo.—Anglo-Arnerican Mill Co. v. 
First Nat. Bank, 230 P. 118, 76 
Colo. 57—Bogdon v. Fort, 225 P. 
247, 75 Colo. 231. 

Fla.—First Nat. Bank of Panama 
City V. First Nat Bank of Chip- 
ley, 106 So. 422, 90 Fla. 617— 
Berlein v. Eddy, 104 So. 780, 89 
Fla. 484. 

111.—^Wilson V. Person, App., 13 N. 
E.2d 814. 

Ind.—Powell v. Totten, 162 N.E. 418, 
93 Ind.App. 442—^Automobile Fund- 
ing Co. v. Lewis, 132 N.E. 261, 76 
Ind.App. 297. 

La.—^Alphonse Brenner Co. v. Wil¬ 
liams, 8 La.App. 320. 

Mass.—^Arnold v. Chandler Motors 
of New -England, 138 N.E. 574, ^44 
Mass. 210. 

Mich.—^Peter Schuttler Co. v. Gun- 
ther, 192 N.W. 661, 222 Mich. 430. 

Minn.—Clark v. B. B. Richards Lum¬ 
ber Co., 71 N.W. 389, 68 Minn. 282. 

Mo.—Barnard State Bank v. Lank- 
ford, 11 S.W.2d 1084, 223 Mo.App. 
519. 

N.H.—Kendall v. Hastings, 125 A. 
484, 81 N.H. 280. ' 

N.J.—^Unger v. Hochman, 133 A. 180, 
4 N.J.Misc. 445. 

N.Y.—Rotkowitz v. Sohn,. 239 N.Y.S. 
639, 136 Misc. 265.. 

N.C.—Sneeden v. Nurnberger*s Mar- 
ket, 135 S.E. 328, 192 N.C. 439— 
Harris v. Seaboard Air Line Ry. 
Co., 130 S.E. 319, 190 N.C. 480, 49 
A.L.R. 1452. 

Ohio.—Winters Nat Bank & Trust 
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gage is subject to seizure on attachment^^ or on ex- 
ecution issued on a' judgment recovered against the 
mortgagor.34 The invalidity of an tinfiled mortgage 
applies only to the creditors of the original mortga- 
gor and does not extend to the creditors of an as- 
signee of the mortgagor in the absence of a nova- 
tion.35 The necessity for recording exists under 
these acts regardless of the intention of the parties 
or the presence or absence of good faith,^^ or even 
though the mortgage was given and received in 
good faith, to secure a loan which did not add to the 
amount of the obligation of the mortgagor nor 
is it necessary for a subsequent creditor to show af- 
firmatively that he was deceived or misled by the 
failure of a mortgagee to record his mortgage, un- 
less the statute relating to the recording of mortga- 
ges makes such cohditidn.^S A creditor who, as 
such, is entitled to protect his rights, as against an 
unfiled mortgage, is not prevented from so doing 
by the fact that he takes a mortgage to secure his 
indebtedness, although he is not in a pcsition to be 
protected as a bona fide encumbrancer.^^ The ne¬ 


cessity for recording as against creditors of the 
mortgagor may be implied from a provision that the 
mortgage must be renewed or refiled in a certain 
time to be valid against creditors><^ An agreement 
not in fact a mortgage is not invalid as to credi¬ 
tors because not recorded as a mortgage.'^l 

Burden on creditor. Where it is made to appear 
on the trial that a mortgage of chattels is bona 
fide, it devolves on a creditor to establish his su¬ 
perior* equity by showing that he belongs to the class 
of creditors who are entitled to challenge the valid- 
ity of the mortgage as against them, because .not 

duly or seasonably recorded.^^ 

Time of creation of debt Ordinarily, the record¬ 
ing acts are construed to apply to creditors who 
were such prior to the execution of the mortgage 
as well as to those who become creditors subsequent 
thereto;^^ but in some jurisdictions the contrary 
has been held and an unrecorded mortgage is re- 
garded as valid as against creditors who became 
such prior to the execution of the mortgage.A 


Co. V. Midland Acceptance Corpo¬ 
ration, 191 N.E. 889, 47 Ohio App. 
324. 

R. I.—^Roberts v. Golden Flake 

Doughnut Shops, 167 A. 259, 63 
R.L 465. 

S. D.—First Nat. Bank v. Veglahn, 
231 N.W. 601, 57 S.D. 127. 

Tex.—Texas Bank & Trust Co. v. 
Teich, Civ.App., 283 S.W. 552, mo- 
tion dismissed 286 S.W. 577—Seif 
Motor Co. v. First State Bank of 
Crowell, Civ.App., 226 S.W. 428. 
Wash.—^Kliks v. Tenet Mortg. Co., 
299 P. 367, 162 Wash. 514—Keyes 
V. Sabin, 172 P. 835, 101 Wash. 
618. 

11 C.J. p 513 note 95. 

Landlord with statutory lien for 
rent is “creditor,” within mortgage 
statute.—Cave v. Talley Co., Tex.Civ. 
App., 298 S.W. 912. 

Fledgee of xrarehouse receipts for 
value in regular course of business, 
without notice of unrecorded trust 
receipts, obtained superior lien.— 
General Motors Acceptance Corpora¬ 
tion V. Sharp Motor Sales Co., 25 
S.W.2d 405, 233 Ky. 290. 

Repairman’s lien on automobile is 
superior to lien of a mortgage re¬ 
corded after repairman began work. 

<—Bostic V. Workman, 31 S.W.2d 218, 
224 Mo.App. 645. 

Snpplies fnmished 

Lien for supplies furnished was 
superior to lien of unrecorded crop 
mortgage.—^Erwin v. Stackhouse, 300 
S.W. 407, 175 Ark. 1169. 

Creditor in possession of property 

General creditor has no right to 
seize property of his debtor with-. 


out legal process; but, if he ob-j 
tains peaceable possession thereof, | 
he cannot be disturbed in that pos¬ 
session by mortgagee, whose mort-l 
gage, as to such creditor, is void 
for failure to record mortgage.— 
Pearson v. Lafferty, 193 S.W. 40, 197 j 
Mo.App. 123. ! 

Bights of znortgag'ee 

Where creditors sold goods to deal- 
ers while mortgage on equipment 
was unrecorded, mortgagee could 
have lien for balance on mortgage 
debt after deducting creditors’ liens. 
—Cudahy Packing Co. v. Mylan, 228 
N.W. 374, 56 S.D. 275. 

33. Neb.—^New Home Sewing Ma- 
chine Co. v. Beals, 62 N.W. 1092, 
44 Neb. 816. 

11 C.J. p 514 note 96. 

34. N.J.—^Unger v. Hochman, 133 A. 
180, 4 N.J.Misc. 445. 

11 C.J. p 514 note 97. 

35. U.S.—In re Bonk, D.CMich., 268 
F. 1012. 

36. Mich.—^People v. Burns, 125 N. 
W. 740, 161 Mich. 169, 137 Am.S. 
R. 466. 

11 C.J. p 514 note 98. 

37. N.Y.—^Ledoux v. Bast River Silk 
Co., 44 N.Y.S. 489, 19 Misc. 440. 

38. Mo.—^Harrison v. South Carth- 
age Min. Co., 68 S.W. 963, 95 Mo. 
App. 80. 

39. Mich.—Ving v. Millar, 74 N.W. 
459, 116 Mich. 144, 

11 C.J. p 514 note 2. 

40. N.M.—^Vorenberg v. Bosserman, 
130 P. 438, 17 N.M. 433. 

41. Tex.—Stewart v. Woods Elec¬ 
tric Co., Civ.App., 73 S.W.2d 657. 
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42. N.D.—Kelly v. Baird, 252 N.W. 
70, 64 N.D. 346. 

11 C.J. p 514 note 4. 

43. Wash.—^Kliks v. Tenet Mortg. 
Co., 299 P. 367, 162 Wash. 514. 

W.Va.—Pepsi-Cola Bottling Co. v. 
Indian Rock Bottling Co., 126 S.E. 
715, 98 W.Va. 269. 

11 C.J. p 514 note 5. 

“A31 creditors” construed 
Landlord, who secured a valid 
pledge of tenanfs tobacco crop to 
secure a prior indebtedness prior to 
recording of defendants' mortgage 
thereon, was entitled to priority over 
defendants in proceeds of tobacco, 
“ali creditors,” as used in Amend- 
ment of 1916 to Ky.St. | 496, pro- 
viding that no debt or mortgage con- 
veying legal or' equitable title to 
real or personal estate shall be valid 
against creditors without recording, 
meaning all. subsequent creditors, 
and such antecedent creditors as 
have secured, prior to the recording, 
some equity in the property.—^Mason 
Moody V. Scruggs, 268' S.W. 833, 
i 207 Ky. 66. 

44. U.S.—Cozart v. Barnes, S.C., 240 
P. 935, 153 C.C,A. 621. 

Ala.—Singer v> Alexander City Bank, 
138 So. 263, 223 Ala. 677—Choc- 
taw Bank v. Dearmon, 134 So. 648, 
223 Ala. 144—Hili v. Rentz, 78 So. 
881, 201 Ala. 527. 

Mich.—^Detroit Trust Co. v. Detroit 
City Service Co., 247 N.W. 76, 262 
Mich. 14. 

N.D.—Kelly v. Baird, 252 N.W, 70, 64 
N.D. 346—^Lakota Mercantile Co. v. 
Balsley, 236 N.W. 631, 60 N.D. 768 
—Moen V. Kilzer Lumber Co., 184 
N.W. 989, 48 N.D. 420. 

11 C.J. p 615 note 6. 
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creditores claim is regarded as having arisen during 
the time for which a mortgage was withheld from 
record where, during that time, he has renewed 
or extended an existing debt.^5 

Contingent liabilities. The term ‘'creditors” has 
been held to include indorsers, guarantors, or sure- 
ties for the mortgagor,^® but as to sureties there is 
authority to the contraryj^? and such term will not 
include an indorsee where the liability of the in¬ 
dorsers has not become fixed.^^ 

Creditors of mortgagees and purchasers, Cred- 
itors of the mortgagee cannot avail themselves of a 
failure to file the mortgage where the only interest 
of the mortgagee in the property was secured by 
reason of such mortgage.^^ Where the mortgaged 
property is sold subject to the mortgage, it is held 
that the recording statutes protect creditors of the 
purchaser, since the purchaser becomes a mortga- 
gor within the meaning of the statute,although 


there is authority to the contrary.^i 

Proceeds of sale. Although the mortgage is void 
as to creditors it is good as between the parties. 
Hence, the mortgagor, while in possession and 
before levy has been made by creditors on the prop¬ 
erty, may sell the chattels with the consent of the 
mortgagee, and the proceeds when paid to the mort¬ 
gagee cannot be reached by the creditors.^^ 

§ 137. - Necessity for Lien 

In many, but not in ali, jurisdictions the failure to 
record the mortgage renders it void only as to creditors 
who, prior to its filing for record, have obtained a lien 
on the mortgaged property. 

Although recording statutes usually provide that 
an unrecorded mortgage is void as to creditors, the 
prevailing doctrine makes the mortgage void only 
against those creditors who obtain a lien on the 
mortgaged property by attachment, execution, or 
otherwise before the instrument is filed for record.^^ 


Where creditor gfamislies persou- 
alty covered by unrecorded trust 
agreement executed before Service of 
garnishment process, he does not ac¬ 
quire a lien superior to that of trus- 
tees and beneficiary under Comp.L, 
1913 § 6758, where the debt existed 
before the execution of the trust 
agreement, and the creditor has not 
since altered his position to his 
detriment.—Petrie v. Wyman, 159 N. 
W. 616, 35 N.D. 126. 

Judsrmeut creditor 
Mortgage of automobile, executed 
and delivered November 13, and 
recorded November 15, is prior to 
judgment against mortgagor, filed 
and registered on November 14, 
where debt to judgment creditor 
was contracted before execution and 
delivery of mortgage, Code 1907, § 
3386 declaring conveyances of person- 
alty to secure debts inoperative 
against creditors and purchasers 
without notice until recorded being 
inapplicable.—Birmingham News Co. 
V. Barron G. Collier, Inc., 103 So. 839, 
212 Ala. 655. 

45. Mich.—Cutler v. Steele, 48 N.W. 
631, 85 Mich. 627. 

11 C.J. p 515 note 7. 

46. Mich.—Cutler v. Steele, supra. 

47. Tex.—Self Motor Co. v. First 
State Bank of Crowell, Civ.App,, 
226 S.W. 428. 

48. N.T.—Karst v. Gane, 16 N.Y.S. 
385, 61 Hun 533, affirmed 32 N.E. 
1073, 136 N.T. 316. 

11 C.J. p 515 note 9. 

49. Tex.—^Adoue v. Jemison, 65 Tex. 
680. 

50. N.J.—Stevens v. People’s Home 
Journal, 167 A. 769, 113 N.J.Eq. 
516. 

11 C.J p 515 note 11. 


51. Cal.—Talcott v. Hurlbert, 76 P. 
647, 143 Cal. 4. 

11 C.J. p 515 note 12. 

52. N.J.—New York Nat. Shoe, etc., 
Bank v. August, 33 A. 803, 54 N. 
J.Eq. 182, affirmed 39 A. 1114, 55 
N.J.Eq. 590. 

11 C.J, p 515 note 14. 

5a U.S.—In re Dederick, C.C.A.Kan., 
91 P.2d 646—Elk Creek Lumber 
Co. V. Hamby, C.C.A.N.C., 84 F.2d 
144—First Nat. Bank v. Live Stock 
Nat. Bank. C.C.A.Neb.. 31 F.2d 
416—Sample v. Getman-McDon- 
nell-Summers Drug Co., D.C.Okl., 
14 F.2d 170—In re Hopkins, D.C. 
Wyo., 1 F.2d 394—Coggin v. Hart¬ 
ford Accident & Indemnity Co., D. 
C.N.C., 9 F.Supp. 785, reversed on 
other grounds, C.C.A., Hartford Ac¬ 
cident & Indem^aity Co. v. Coggin, 
78 F.2d 471, certiorari denied Cog¬ 
gin v. Hartford Accident & In¬ 
demnity Co., 56 S.Ct. 141, 296 U. 
S. 620, 80 L.Ed. 472, rehearing de¬ 
nied 56 S.Ct. 169, 296 U.S. 663, 80 
L.Ed. 440—In re Myers Motor Sales 
Co.,.D.C.Tex., 1 F.Supp. 509—Brad- 
ley V. Robie, C.C.A.Minn., 266 P. 
884. 

Cal.—Chelhar v. Acme Garage, 61 P. 
2d 1232, 18 Cal.App.2d Supp. 775— 
Wolpert V. Gripton, 2 P.2d 767, 213 
Cal. 474. 

I Colo.—Glass & Bryant Mercantile 
Co. V. Farmers' State Bank of Pt. 
Morgan, 265 P. 682, 83 Colo. 193. 
Fla.—Southern Bank & Trust Co. v. 
Mathers, 106 So. 402, 404, 90 Fla. 
542, citing Corpus Jtiris. 
lowa.—Soehren v. Hein, 243 N.W. 

330, 214 lowa 1060. 

Kan.—Campbell v. Killion, 257 P. 752, 
124 Kan. 124. 

Minn.—Munck v. Security State Bank 
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of Owatonna, 220 N.W. 400, 175 
Minn. 47. 

N.D.—Hansboro State Bank v. Im- 
perial Elevator Co., 179 N.W. 669, 
46 N.D. 363. 

S.D.—Barkley v. Boardman, 221 N.W. 
268, 53 S.D. 556—Brown Grain Co. 
V. Coughlin, 220 N.W. 151, 53 S.D. 
66 . 

Tex.—^Alsbury v. Alsbury, Civ.App., 
211 S.W. 650, 

Utah.—Commercial Sec. Bank of Og- 
den V. Chimes Press, 42 P.2d 990, 
88 Utah 148. 

Wis.—Graham v. Perry, 228 N.W. 

135, 200 Wis. 211, 68 A.L.R. 267. 

11 C.J. p 515 note 15. 

Sxecntion lien superior to 'mortgage 

(1) Judgment creditor who levi es 
execution on property covered by 
unfiled mortgage acquires lien su¬ 
perior to mortgage. In conversion 
action against sheriff, lien acquired 
by levy of execution on judgment is 
superior to claim of bank under oral 
understanding with depositor that 
bank should own business, as such 
oral agreement amounts to no more 
than an unfiled mortgage.—First 
Nat Bank v. Veglahn, 231 N.W. 601, 
57 S.D. 127. 

(2) Where judgment creditor caus- 
ed execution to issue and be levied 
on automobile in possession of judg¬ 
ment debtor, his lien attached at 
time of levy and was superior to lien 
of unregistered mortgage on auto¬ 
mobile of which he had no notice at 
such time, notwithstanding notice at 
time of execution sale.—Alsbury v. 
Alsbury, Tex.Civ.App., 211 S.W. 650. 

Garnishment liens , 

Under Remington & B.Code § 3660, 
declaring unrecorded mortgages void 
against subsequent creditors, gar¬ 
nishment liens on funds due a judg- 
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The rule is in most jurisdictions held to apply only 
to creditors who became such before the mortgage 
was executed, and where credit was extended to the 
mortgagor during the time that the mortgage was 
withheld from record, it has been held that the 
mortgage is void alike as to creditors with or with- 
out liens;54 and in some jurisdictions the protec- 
tion is extended even to creditors whose claims ex- 
isted prior to the execution of the mortgage.®^ On 
the other hand, in some jurisdictions such mortga- 
ges are valid against ali third. parties who have not 
acquired a lien prior to the recording thereof.^® 
A statute providing that a mortgage shall be void 
as against the creditors of the mortgagor unless 
filed does not in itself create a lien in favor of cred¬ 
itors prior to the lien of the mortgage.^? 

§ 138. - Sufficiency of Lien 

The sufficiency of the lien necessary to enable a 
creditor to attack an unrecorded mortgage depends on 
the provisions of the recording acts and the proper es- 
tablishment of the necessary lien. 

A Statute giving priority to all liens obtained pri¬ 


or to the recording of the mortgage includes both 
liens created by contract and arising by operation 
of law.ss Where a general creditor has by attach- 
ment and execution fastened his debt on specific 
property covered by a mortgage, he is entitled to 
contest the validity of the mortgage ;59 but an at- 
tachment suit by a creditor becoming such prior to 
the execution of the unrecorded mortgage does not 
make him a judgment creditor within the protection 

of the statute.^9 

A creditor who pays off a debt secured by a mort¬ 
gage on a promise by the debtor to give him a mort¬ 
gage on the property is not entitled to the property 
as against an innocent purchaser, having failed to 
establish an oral mortgage lien.^^ 

Necessity for lien see supra § 137. 

§ 139. -Remedies on Ground of Nullity of 

Trans“fer 

Creditors may maintain appropriate actions to recov- 
er the value or the proceeds of sale of the mortgaged 
goods where the mortgage is void as to them, or such 
other actions as the exigencies of the case permit. 


ment debtor are superior to prior un¬ 
recorded assignments by said debtor 
of its future income.—Heermans v, 
Blakeslee, 161 P. 4S9, 93 Wash. 595. 

3^ien acgnired by jndicial process 
or otberwise is -under Hemington & 
B.Code § 3660, as to recording chattel 
mortgages, superior to an unrecord¬ 
ed chattel mortgage.—Heermans v. 
Blakeslee, supra. 

Wrongfnl selzuxe by creditor will 
not take the place of the lien re- 
quired before he can assert the in- 
validity of the mortgage.—^Leopold 
V. Universal Credit Co., 8 N.E.2d 727. 
290 IlLApp, 305. 

54 . Mich.—Ransom & Randolph Co. 
V. Moore, 261 N.W. 128, 272 Mich. 
31. 

Minn.—Goldberg v. Brule Timber Co., 
168 N.W. 22, 140 Minn. 335. 

11 C.J. p 516 note 16. 

55. N.J.—^Brockhurst v. Cox, 64 A. 
182, 71 N.J.Bq. 703, affirmed 73 A. 
1117, 72 N.J.Eq. 950, 

11 C.J. p 516 note 17. 

Zn New Yorlc 

(1) An unfiled chattel mortgage, 
there being no change of possession, 
is void as against all creditors al- 
though they have obtained no judg- 
ments in their favor and stand in 
the condition of simple contract 
creditors. A statute making mort¬ 
gage not iiled and not accompanied 
by transfer void against creditors of 
mortgagor is not limited to judg¬ 
ment creditors or creditors armed 
with process authorizing seizure.— 
Wagar v. Roaser, 190 N.Y.S. 677, 109 
App.Div. 130—In re Shay's Estate, 
285 N.Y.S. 379, 157 Misc. 615—Rot-1 


kowitz V. Sohn, 239 N.Y.S. 639, 136 
Misc. 265—Stich v. Pirkl. 166 N.Y.S. 
440, 100 Misc. 594—Parker v. Wag- 
oner, 166 N.Y.S. 625. affirmed 169 N. 
Y.S, 1107, 183 App.Div. 912—11 C.J. 
p 516 note 17 [a] (1). 

(2) Ordinarily, only judgment 
creditors can attack mortgage's va¬ 
lidity.—Stich V. -Pirkl, supra. 

(3) A creditor by simple contract 
as well as a judgment creditor, is 
within the protection of the stat¬ 
ute; but until he has a judgment 
and lien or a right to a lien on the 
specific property he is in no condi¬ 
tion to assert his right by action as 
a creditor.—^Wagar v. Roaser, supra 
—Halladay v. Worthington, 163 N.Y. 
S. 362, 99 Misc. 141—11 C.J. p 516 
note 17 [a] (3). 

(4) The right to contest an un¬ 
recorded mortgage on decedenfs 
household furniture is not possessed 
by his widow by virtue of her pay- 
ment of his funeral expenses, as 
such expenses were never a debt 
against the husband, and hence the 
widow in such case is not a judg¬ 
ment creditor or a creditor with a 
lien especially in view of Code Civ. 
Proc. § 2686, and Decedent Estate 
Law (ConsokLaws, c. 13) § 176, add- 
ed by L.1920, c. 919. The widow, 
therefore, is entitled to have the 
exempt property set off to her, but 
subject to the mortgage, for a per- 
son in possession of personal prop¬ 
erty cannot withhold it from a mort- 
gagee, whose mortgage is unrecord¬ 
ed.—Holmes V. Utter, 188 N.Y.S. 83, 
196 App.Div. 594. 

(5) Execution is lien on car su¬ 
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perior to mortgage filed day after 
delivery of execution unless mort¬ 
gage was executed in good faith and 
without notice.—Jones v. Huter, 239 
N.Y.S. 221. 136 Misc. 49. 

(6) Lien of warehouseman is su¬ 
perior to lien of chattel mortgagee 
failing to file mortgage.—Buckley-' 
Newhall Co. v. Bangs, 224 N.Y.S. 71, 
130 Misc. 293. 

56. U.S.—In re Bolstad, D.aWash., 
224 P. 283. 

11 C.J. p 517 note 18. 

Ia. Washiugtoa. 

(1) By virtue of statute an un¬ 
recorded mortgage is void as to cred¬ 
itors, existing and subsequent, 
whether or not they have a lien.— 
Atkinson v. Melcher, 2'94 P. 567, 160 
Wash. 94. 

(2) Prior to this statute the rule 
of the text was adhered to.—^Asbury 
V. Miller, 232 P. 360. 132 Wash. 235. 

57. Mich.—Peter Schuttler <Jo. v. 
Gunther, 192 N.W. 661, 222 Mich. 
430. 

11 C.J. p 517 note 19. 

58. Ga.—Saunders v. Citizens’ First 
Nat. Bank of Albany, 142 S.E. 744, 
38 Ga.App. 141, conforming to an- 
swers to certified questions 142 S. 
B. 127, 165 Ga. 558. 

56. Utah.—Commercial Sec. Bank of 
Ogden V, Chimes Press, 42 P.2d 
990, 88 Utah 148. 

60. Ala.—Singer v. Alexander City 
Bank, 138 So. 263. 223 Ala. 677. 

61. Tex.—Gholson v. Northside 
Chevrolet Co., Civ.App., 90 S.W.2d 
579. 
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Where a mortgage, although recorded, is void be- 
cause the accompanying affidavit is defective, cred- 
itors of the mortgagor may compel the mortgagee 
to account in equity for the value of the chattels if 
sold by the mortgagee, or the price received on the 
sale ;®2 and a judgment creditores action may be 
maintained in a proper case to recover the pro- 
ceeds of sale of property imder a mortgage void 
because not recorded.^S 

§ 140. - Actions to Determine and Estab- 

lish Rights 

The rights of creditors and mortgagees may be de- 
termined by such action or suit as may be appropriate 
to the particular case. 

The rights as between creditors and mortgagees 
to the property mortgaged or the proceeds thereof 
may be determined in various actions such as ac- 

counting,®^ garnishment,^^ trover,66 replevin,®^ suft 

to try the right of property,and actions to deter¬ 
mine priority of claims, which are considered infra 
§ 310. 

A suit for accounting for the value of the chattels 
or the price at which they were sold by the mortga¬ 
gee under a mortgage void as to creditors cannot 


§ 141 

be maintained by a creditor until he has issued ex- 
ecution on his judgment against the mortgagor es- 
tablishing his claim.®^ 

§ 141. - Actions to Set Aside Mortgages 

in a proper case an action or suit to cancei an un- 
recorded mortgage may be maintained. 

In a proper case creditors may bring a suit in 
equity to cancei an unrecorded mortgage, and nei- 
ther actual notice of the mortgage acquired subse- 
quent to the origin of his debt, nor a failure to show 
injury as a resuit of the withholding from record, 
nor absence of an agreement between the mortga¬ 
gee and the mortgagor to withhold, nor absence of 
a fraudulent intent/ nor a subsequent recording of 
the mortgage, will impair the vested right of the 
creditor to have such mortgage canceled.^O In such 
a suit it is not necessary for plaintiff to allege that 
he was deceived by the failure to record and that 
he was induced to act to his injury and that he 
would not have acted had he known of the mort- 
gage.'^^ A purchaser from the trustee for creditors 
of the mortgagor stands in the shoes of the credi¬ 
tors so far as his right to seek cancellation of the 
mortgage is concerned.72 


62. N.J.—^Arnesto Paint Co. v. 
Brush, 175 A. 902, 117 N.J.Eq. 368. 

63. K.T.—Reynolds v. Webb, 166 N. 
T.S. 668, affirmed 169 N.Y.S. 1110, 
183 App.Div. 915. 

64. N.J.—^Arnesto Paint Co. v. 
Brush, 175 A, 902, 117 N.J.Eq. 368. 

65. Sufficiexxcy of evideiice 

(1) To establish debt owing’ by 
defendant to intervener, rendering 
intervener’s mortgage on property 
valid, an action wherein plaintiff gar- 
nished proceeds of auction sale of de- 
fendanfs property.—^Ruble v. Nyseth, 
239 NW. 625, 61 ND. 623. 

(2) To establish that funds in 
hands of garnishee constituted pro¬ 
ceeds of auction sale of property 
covered by prior mortgage.—^Ruble v. 
Nyseth, supra. 

66. Qnestious for coart a^d jury 

(1) In trover by a mortgagee for 
a mule mortgaged by N to plaintiff, 
taken by defendant on execution 
against N and W, when there was 
evidence supporting defendant*s con- 
tention that the mule belonged to W 
and that mortgage was void as 
against creditors, affirmative charge 
for plaintiff should not have been 
given.—Chenault v. Stewart, 73 So. 
501, 198 Ala. 288. 

(2) In claimant*s trover action 
against a mortgagee and an of- 
ficer levying executiqn issued upon 
affidavit to foreclose and against 
mortgagee, a directed verdict for 


defendants is proper where the mort¬ 
gagee is not in possession and the 
officer is not liable.—Phillips v. 
Evans, 165 S.E. 140, 45 Ga.App. 440. 

67. Admissibility of evidence 

Where the mortgagor of cattle 
leased them with lands to defendant 
under agreement that defendant 
should not only receive compensation 
for care, but one half of the increase, 
defendant was a stranger to the 
mortgage; and, where it had not 
been properly filed, it is inadmissible 
in evidence against him in a replev- 
in suit by the mortgagee, and the 
mortgagee, havjng taken the cattle, 
is liable .just as if the mortgagor 
had broken his contract.—Bankers' 
Trust Co. V. Hudson, 232 S.W. 587, 
149 Ark. 472. 

Snfficiency of evidence 

(1) Testimony that mortgagee of 

grain under unrecorded mortgage 
nailed up doors of granaries con- 
taining it was sufficient to sustain 
finding of actual possession by him 
defeating levy of attachment. sub¬ 
sequent to mortgage.—Cummins v. 
King, 266 S.W. 748, 217 Mo.App. 

371. 

(2) In replevin against constable, 
evidence held sufficient to sustain 
finding that possession of farm ma- 
chinery subject to unrecorded mort¬ 
gage had not passed to mortgagee at 
time of levy of attachment.—Cum¬ 
mins V, King, supra. 

(3) Evidence held sufficient to 
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Show that automobile, seized and 
sold by defendant, was one on 
which plaintiff held mortgage.—Rob- 
erts V. Robertson, 254 P. 1026, 123 
Kan. 222. 

68. Burden of proof 
When only subsequent creditors 
are protected by the recording act, 
the creditor has the burden, in a 
claim suit to try the right of prop¬ 
erty to the goods covered by an un¬ 
recorded mortgage, of proving he is 
a subsequent creditor,—Hili v. Rentz, 
78 So. 881, 201 Ala. 527. 

Sufficiency of evidence 
Evidence held insufficient to show 
foreclosure of a mortgage in a pro- 
ceeding to try the right to the prop¬ 
erty covered by the mortgage as 
between the mortgagee claiming title 
through the alleged foreclosure and 
a judgment creditor who levied ex¬ 
ecution on the property.—Sedlak v. 
Standard Oil Co., 229 Ill.App. 378. 
66. N.J.—^Arnesto Paint Co. v. 
Brush, 175 A. 902, 117 N.J.Eq. 368. 

Mo.—Thesen v. Parker, App., 274 
S.W. 853. 

71. Mo.—^Thesen v. Parker, supra, 

72. Mo.—Thesen v. Parker, supra. 
Petition and evidence held suffi¬ 
cient to Show that mortgagee had 
waived his right to assert unrecord¬ 
ed chattel mortgage against pur¬ 
chaser of mortgaged property from 
trustee for creditors of mortgagor, 
even if it had not been invalid, and 
was estopped to assert his mort- 
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§ 142. Necessity as against Purchasers and 
Encumbrancers 

Qeneraliy a mortgage, to be vaiid as against subse- 
quent purchasers or mortgagees, must be flled or re- 
corded. 

Ordinarily the statutes render it necessary, where 
possession is retained by the mortgagor, that the 
mortgage be filed in order to be vaiid as against 
subsequent purchasers"^ or mortgagees,"^ and, when 
the statutes do not expressly include subsequent 
mortgagees, they are regarded as included by the 
Word “purchasers.”'^^ 

An assignee of a subsequent mortgage has also 
been regarded as a purchaser,"^ as have also pur¬ 


chasers on sales under attachment'^7 or execution 
against the mortgagor,78 and officers seizing the 
property under an attachment.^^ A mechanicas 
lienholder has been held not to be a subsequent 
purchaser.s® 

It has been held that such statutes contemplate 
only contract purchasers,and hence exclude a 
wrongdoer or a trespasser on the property against 
whom a judgment has been recovered for the value 
of the property, and who has acquired title by op- 
eration of law on payment of the judgment.82 

The purchase must be from the owner when the 
mortgage was executed,83 or from some one holding 


grage as a lien against mortgaged 
property.—Thesen v. Parker, supra. 

73. U.S.—Elk Creek Lumber Co. v. 
Hamby, C.C.A.N.C.. 84 F.2d 144—In 
re American Cork Industries, C.C. 
A.KY., 54 P.2d 740—In re Schill- 
ing, D.C.Ohio, 251 F. 966. 

Ala.—Finney v. Dryden, 108 So. 13, 
214 Ala. 370—Howe v. Simison, 81 
So. 837, 17 Ala.App. 59. 

Ark.—Haney v. Johnson, 200 S.W. 
788, 132 Ark. 166. 

Fla.—First Nat. Bank of Panama 
City V. First Nat. Bank of Chipley, 
106 So. 422, 90 Fla. 617—Berlein 
V. Eddy, 104 So. 780, 89 Fla. 484. 
La.—^Booth Motor Co. v. Gamburg, 
. 118 So. 854, 9 La.App. 60. 

Mass.—Simons v. Northeastern Fi- 
nance Corporation, 171 N.E. 643, 
271 Mass. 285—Atlantic Transp. 
Co. V. Alexander Shipping Co., 157 
N.E. 725, 261 Mass. 1. 

Mich.—Pe ter Schuttler Co. v. Gun- 
ther, 192 N.W. 661, 222 Mich. 430 
—Lee & Cady v. Farr, 162 N.W. 
983, 196 Mich. 492. 

Mont.—Crone v. Accident Elevator 
Co., 224 P. 659, 70 Mont. 211. 

N.C.—Harris v. Seaboard Air Line 
Ry. Co., 130 S.B. 319, 190 N.C. 480. 
R.I.—New England Auto Inv. Co. v. 
St. Germaine, 121 A. 398, 45 R.I. 
225. 

Tex.—Blanton v, Nelms, Civ.App., 40 
S.W.2d 1117—Hobart Mfg. Co. v. 
Joyce & Mitchell, Civ.App., 4 S.W, 
2d 185—Cotton Finance & Trad- 
ing Corporation v. Henderson, Civ. 
App., 293 S.W. 881—^Wooten v. Ar- 
netfs Auto Parts Co., Civ.App., 286 
S.W. 667—McLendon Hardware Co. 
V. J. A. Hili & Son, Civ.App., 226 
S.W. 825—Self Motor Co. v. First 
State Bank of Crowell, Civ.App., 
226 S.W. 428. 

Wash.—Lowman v. Guie, 228 P. 845, 
130 Wash. 606. 

;il C.J. p 517 note 20. 

Mortgage by conditional seller 
(1) Assignment by condi tional 
seller of motor truck of interest 
which transferred legal title sub¬ 
jeci to addi tional buyer's right of 


j redemption, being in efCect bili of 
sale, given as security for payment 
of debt constituted mortgage invalid, 
as against holder of another bili of 
sale from conditional seller when not 
recorded.—^Worcester Morris Plan 
Co. v. Mader, 128 N.E. 777, 236 Mass. 
435. 

(2) Conditional vendor’s transfer 
of purchase-money notes and condi¬ 
tional sales agreement as security for 
payment of debt owed by it being 
unrecorded, was vaiid as between the 
parties, but void as to persons there- 
after deriving title to mortgaged 
chattels under or through mortgagor. 
—J. H. Gerlach Co. v. Noyes, 147 N. 
|E. 24, 251 Mass. 558, 45 A.L.R. 961. 

la Oklalioma buy^ of automo- 
bile from mortgagor within one hun- 
dred twenty days after its remov- 
al from county in which mortgage 
was filed had constructive notice of 
mortgage and acquired no title as 
against mortgagee.—Stuart v. First 
Nat. Bank, 50 P.2d 297, 174 Okl. 292. 

74. U.S.—In re American Cork In¬ 
dustries, C.C.A.N.Y., 54 F.2d 740 
—In re Ballard, P.C.Tex., 279 F. 
574 —In re Schilling, D.C.Ohio, 251 
F. 966. 

Ill._Veach v. Stegmeyer, 233 111.App. 
559. 

lowa.—Soehren v. Hein, 243 N.W. 
330, 214 lowa 1060—Heitzman v. 
Hannah, 221 N.W. 470, 206 lowa 
775—lowa State Bank of Ft. Madi- 
son V. Bradfield, 215 N.W. 602, 204 
lowa 488. 

Mich.—Peter Schuttler Co. v. Gun- 
ther, 192 N.W. 661, 222 Mich. 430— 
Lee & Cady v. Farr, 162 N.W. 983, 
196 Mich. 492. 

Mont.—Crone v. 'Occident Elevator 
Co., 224 P. 659, 70 Mont. 211. 

Ohio.—Metropolitan Securities Co. v. 
Warren State Bank, 158 N.E. 81, 
117 Ohio St. 69. 

Tex.—Self Motor Co. v. First State 
Bank of Crowell, Civ.App., 226 S. 
W. 428, 

Mortgagee as bona fide purchaser see 
infra § 307. 

11 C.J. p 517 note 2L 

744 


Motor vehicle mortgage 
Statute requiring deposit of mort¬ 
gage with county recorder applies to 
motor vehicle mortgage unaccom- 
panied by change of possession.— 
Metropolitan Securities Co. v. War¬ 
ren State Bank, 158 N.E. 81. 117 Ohio 
St. 69. 

XTnrecorded pledge 
In a suit to cancel a purported 
release on the ground that it was 
obtained by fraud and to have the 
mortgage declared a first lien, a 
cross bili filed by appellant setting 
up a prior contract under which the 
property was pledged to appellant, 
was properly dismissed, where the 
contract set up by appellant was not 
recorded as required by the Chattel 
Mortgage Act, and complainant had 
no notice thereof.—Veach v. Steg¬ 
meyer, 233 Ill.App. 559. 

Where mortgage recorded 
Sale of mortgaged property, al- 
though made to innocent purchaser 
in county other than county where 
mortgage is recorded, will not divest 
mortgagee’s title.—C. M. Perguson & 
Son V. Lesser Cotton Co., 56 S.W.2d 
79, 186 Ark. 660. 

75. Fla.—Spellman v. Beeman, 70 
So. 589, 70 Fla. 575, L.R.A.1916D 
240 and note. 

11 C.J. p 517 note 22. 

78. lowa.—Slimmer & Thomas v. 
Lawler, 218 N.W. 516, 205 lowa 
813. 

11 C.J. p 517 note 23. 

77. Neb.—^Rothchild v. Van Alstine, 
133 N.W. 843, 90 Neb, 441. 

79. ' Or.—^Pattee v. Harbough, 171 P. 
221, 87 Or. 612. 

11 C.J. p 518 note 25. 

79. Mo.—Cummins v. Iting, 266 S.W. 
748, 217 Mo,App. 371. 

80. lowa.—^Fletcher v. Kelly, 55 N. 
W. ‘474, 88 lowa 575, 21 L.R.A. 347. 

81. Tex.—Scott V. Cox, 70 S.W. 802, 
30 Tex.Civ.App. 190. 

82. Tex.—Scott v. Cox, supra. 

83. Ala.—Couch v. Holmes, 43 Sa 
853, 151 Ala. 503. 
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under or who has authority from him to 

sell,®^ and not from one who has no title to the 
property.S^ 

An antecedent purchaser is not within the pro- 
tection of recording acts unless expressly included 
in their terms,^*^ and one who claims to have pur- 
chased from the mortgagor cannot be an innocent 
purchaser where the property was not sold to the 
mortgagor until after the date of the alleged pur- 
chase and the mortgage was recorded on the day of 
sale to the mortgagor.^s 

Purchaser or mortgage e suhject to mortgage, 
One who acquires his interest under a judgment of 
foreclosure, providing that the interest shall be 
sold subject to the lien of a certain mortgage, is not 
a purchaser in good faith as against such mort- 
gage;^^ but a second mortgage reciting that it was 
subject to a first mortgage of a portion of the prop¬ 


erty does not take precedence over the first mort-* 
gage, which was unrecorded, so as to deprive the 
first mortgagee of any share in the proceeds of sale 
of the mortgaged property.^® 

Subpiirchasers. Failure to record operates equal- 
ly in favor of immediate purchasers and subpur- 
chasers.91 

Subsequent mortgage not filed. It has been held 
that an unrecorded mortgage is void as against a 
subsequent mortgagee in good faith, even though 
the subsequent mortgage is not filed, and posses- 
sion is not taken under it.^^ 

§ 143. - Good Faith and Consideration 

To be protected as against an unfiied mortgage the 
transfer must be bona fide and for a vaiuabie considera¬ 
tion. 

A transfer which will be protected as against an 
unfiied mortgage must be bona fide,®^ and for a 


84. lowa.—^Wertheimer & Degen v. 
Shultice, 211 N.W. 568. 202'lowa 
1140. 

11 C.J. p 518 note 30. 

85. Mo.—Elliott V. Washington, 119 
S.W. 42, 137 Mo.App. 526. 

11 C.J. p 518 note 31. 

86. Mo.—Johnston v. Brown Bros. 
Iron & Metal Co., 231 S.W. 1011, 
208 Mo.App. 189. 

42 C.J. p 762 note 32. 

87. S.D.—La Crosse Boot, etc., Mfg. 
Co. V. Mons Anderson Co., 86 N.W. 
641, 14 S.D. 597, 83 N.W. 331, 13 
S.D. 301. 

11 C.J. p 518 note 33. 

88. Tex.—Glenn v. Green, Civ.App., 
268 S.W. 1056. 

86. N.Y. — Clements v. Congress 
Hali, 132 N.Y.S. 16, 72 Misc. 519. 

'90. Mo.—Ingersoll Co. v. Belt, App., 
71 S.W.2d 118. 

Agreements or understandings as to 
priority see infra § 296. 

91. Ala.—^Williams v. Vining, 43 So. 
744, 150 Ala. 482. 

11 C.J. p 518 note 32. 

92. Kan.—Dixon v. Tyree, 139 P. 
1026, 92 Kan. 137. 

11 C.J. p 518 note 34. 

93. Cal.—Pred C. Silverthorn & Sons 
V. Pacific Pinance Corporation, 23 
P.2d 798, 133 Cal.App. 163. 

Minn.—Miller Motor Co. v. Jaax, 257 
N.W. 653, 193 Minn. 85—Griffin v. 
Minnesota Sugar Co., 202 N.W. 
445, 162 Minn. 240. 

Tex.—Lindig v. Johnson City State 
Bank, Com.App., 41 S.W.2d 222, re- 
versing Johnson City State Bank 
V. Lindig, Civ.App., 26 S.W.2d 658. 
11 C.J. p 518 note 36. 

*'Good faith” as used in recording 
acts has been construed to mean 


“without notice.”—^Lee & Cady v. 
Parr, 162 N.W. 983, 196 Mich. 492. 
“Bona fide purchaser” 

(1) A bona fide purchaser must 
have purchased the property for val- 
ue in good faith and without notice, 
either actual or constructive. 

Mich.—Pinconning State Bank v. 

Henry, 241 N.W. 913, 258 Mich. 44. 
Okl.—^National Bond & Investment 

Co. V. Central Nat. Bank of Enid, 

285 P. 828, 142 Okl. 96. 

Wis.—Graham v. Perry, 228 N.W. 

135, 200 Wis. 211, 68 A.L.R. 267. 

(2) To constitute “good faith” of 
purchaser of mortgaged property, 
there must be absence of notice of 
facts calculated to put ordinary busi- 
ness man on inquiry.—Security Trust 
Co. V. Tuller, 220 N.W. 795, 243 Mich. 
570. 

Purchaser from vendor after repos- 
session 

Where, because conditional sales 
contracts «were not filed in county 
where autobusses were given a situs, 
subsequent mortgage executed by 
buyer vested good title to busses in 
mortgagee, defendant acquired title 
from conditional seller subject .to 
lien of mortgage whose validity de¬ 
fendant could not question on ground 
of lack of acknowledgment, where 
defendant did not show himself to be 
good-faith purchaser for value with¬ 
out notice.—Miller Motor Co. v. Jaax, 
257 N.W. 653, 193 Minn. 85. 

Purchaser under agrreement to de- 
fend against mortgage 

Lawyer who procured bili of sale 
from mortgagor for purpose of en- 
abling him to defend against the col- 
lection of the notes and mortgage, 
under agreement to share equally 
with ‘ mortgagor whatever he could 
j save out of the property, was not an 
I innocent purchaser, or any kind of 
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purchaser, but was merely the agent 
and attorney of mortgagor.—Emer- 
son-Brantingham Implement Co. v. 
Rogers, Mo.App., 216 S.W. 994. 

Subsequent encumbrancer in good. 
faith 

A good faith mortgagee is one who 
takes without actual or constructive 
notice of the prior unrecorded mort¬ 
gage. 

Mont.—Hansen v. Johnson, 4 P.2d 

1088, 90 Mont. 597—Chester State 

Bank v. Great Northern Ry. Co., 

190 P. 136, 58 Mont. 44. 

Tex.—^First Nat. Bank v. Todd, Com. 

App., 231 S.W. 322, reversing, Civ. 

App., 212 S.W. 219. 

Wis.—Graham v. Perry, 228 N.W. 

135, 200 Wis. 211, 68 A.L.R. 267. 

Transactions held bona flde 

(1) Contract with tenant of anoth- 
er to purchase sugar beets to be 
raised was executory contract of sale 
of crop to be grown, and in view 
of Gen.St.l923 §§ 8380 and 8450, re- 
lating to present sale of future 
goods, purchaser, after paying large 
part upon contract in good faith 
without notice of unfiied lease con- 
taining mortgage clause, is protected 
by § 8345.—Griffin v. Minnesota Sug¬ 
ar Co., 202 N.W. 445, 162 Minn. 240. 

(2) Where one purchased an auto- 
mobile in good faith and received 
therefor a bili of sale, which he pre- 
sented to the register of deeds, and 
received a certificate of title, under 
L.1919 c 510, taking* immediate pos- 
session, and where prior thereto the 

I seller gave a bili of sale, without 
witnesses or acknowledgment to an- 
other as security for a debt, which 
instrument was in fact a mortgage, 
and the register of deeds issued a 
certificate of ownership, but the bili 
of sale was not filed in the manner 
provided by statute; and the seller 
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valuable consideration.^^ In some jurisdictions the 
consideration must have been paid or become a 
fixed liability,^^ while in others it is sufficient if 
the purchaser parts with something of value for 
the thing purchased.96 The giving of a note in 
payment does not show the payment of a valuable 
consideration unless the note is negotiable.®" It 
has been held that a mortgagee cannot be regarded 
as a purchaser, without notice, where the consid¬ 
eration of his mortgage is contaminated by usury.^^ 

Preexisting indebtedness. While there is author- 
ity to- the contrary,^^ it is usually held that a pre¬ 
existing indebtedness does not constitute a valuable 
consideration,1 although an exception has been rec- 
ognized in some jurisdictions, where an existing 
debt is paid by the trans fer but where, in con- 
nection with an existing indebtedness, there is a 


further consideration the purchaser or mortgagee 
is protected,^ as where there is an extension of the 
original indebtedness,^ or an agreement for future 
advances.S Further, some courts have held that a 
mortgage taken to secure a preexisting debt may be 
in good faith, within the meaning of a statute, as 
distinguished from on a valuable consideration.^ 

Where purchase nioney has not been paid. In 
order to entitle a subsequent purchaser to prevail 
against the mortgagee, he must have paid the pur¬ 
chase money before receiving notice of the unre- 
corded mortgage;*^ but where a negotiable note is 
given by a purchaser having no notice, actual or 
constructive, of the mortgage, he is a purchaser for 
value notwithstanding he discovers the existence of 
the mortgage and a foreclosure judgment thereon 
before the note has been pa-id.s 


retained possession of the automobile 
until sold to the second purchaser, 
under a provision that an unfiled 
mortgage without change of posses¬ 
sion is void as to subsequent good- 
faith purchasers, the second purchas¬ 
er is the owner of the automobile, 
and entitled to possession.—^Kelly- 
Duluth Co. V. Reed, 194 N.W. 103, 
156 Minn: 39. 

Transactions held not bona flde 

(1) One who purchased cattle aft- 
er they had been attached, deposit 
made to cover a mortgage in compli- 
ance with Rev.Codes § 5766, dismis- 
sal of suit, and return of cattle, 
was not an innocent purchaser, al¬ 
though mortgagee wrongfully can- 
celed the mortgage of record, for, to 
be an “innocent purchaser,’' a vendee 
must in good faith pay a valuable 
consideration without notice of out- 
standing legal or equitable rights,— 
Degenhart v. Cartier, 192 P. 259, 58 
Mont. 245. 

(2) One cannot claim to be a pur¬ 
chaser in good faith by the fact that 
no encumbrance is of record in the 
county in which the purchase is 
made, when he knows that the sell- 
er’s residence is in another county, 
from which the car has been brought 
for the purpose of sale, and in which 
an encumbrance is duly recorded.— 
Stephen ville First Nat. Bank v. 
Thompson, Tex.Com.App., 265 S.W. 
884, affirming, Civ.App., 251 S.W. 818. 

94. Cal.—Pred C. Silverthorn & Sons 
V. Pacific Finance Corporation, 23 
P.2d 798, 133 Cal.App. 163. 

Fla.—^Berlein v. Eddy, 104 So. 780, 
89 Fla. 484. 

Kan.—Latenser v. Schied, 268 P. 855, 
126 Kan. 490. 

Mo.—^Bmerson-Brantingham Imple- 

ment Co. v. Rogers, App., 216 S.W. 
994. 

Tex.—^Lindig v. Johnson City State 
Bank, Com.App., 41 S.W.2d 222, re- 
versing Johnson City^State Bank v. 


Lindig, Civ.App., 26 S.W.2d 658— 
First Nat. Bank v. Todd, Com.App., 
231 S.W. 322, reversing, Civ.App., 
212 S.W. 219. 

11 C.J. p 518 note 37. 

as. Wis.—Punk v. Paul, 24 ^N.W. 

419, 64 Wis. 35, 54 Am.R. 576. 

11 C.J. p 518 note 38. 

96. Ala.—Donahoo Horse, etc., Co. v. 
Durick, 69 So. 545, 193 Ala. 466. 

11 C.J. p 518 note 39. 

97. Ala—Donahoo Horse, etc., Co. 

V. Durick, supra 
11 C.J. p 518 note 40. 

98. Ala.—Morris v. Attalia Bank, 38 
So. 804, 142 Ala. 638. 

11 C.J. p 518 note 41. 

99. Mont.—^Hackney v. Birely, 215 
P. 642, 67 Mont. 155. 

N.C.—Weil V. Herring, 175 S.B. 836, 
207 N.C. 6. 

Wis.—Cremer v. Banking Commis- 
sion, 272 N.W. 40. 

11 C.J. p 519 note 43. 

1. lowa.—Soehren v. Hein, 243 N. 

W. 330, 214 lowa 1060—National 
Bank of Emmetsburg v. Chapman, 
234 N.W. 198, 212 lowa 561—Char- 
iton & Lucas County Nat. Bank v. 
Taylor, 232 N.W. 487, 210 lowa 
1153. 

Me.—Hayden v. Russell, 109 A. 485, 
486, 119 Me. 38, citing Corpus Ju¬ 
ris. 

N.Y.—Schutzbank v. Colonial Dis- 
count Co., 289 N.Y.S. 33, 248 App. 
Div. 828. f 

Tex.—Liindig v. Johnson City State 
Bank, Com.App., 41 S.W.2d 222, re¬ 
versing Johnson City State Bank v. 
Lindig, Civ.App., 26 S.W.2d 658— 
Keystone Pipe & Supply Co. v. 
Milner, Civ.App., 6 S.W.2d 771— 
American Law Book Co. v. Dykes, 
Civ.App., 278 S.W. 247. 

11 C.J. p 519 note 44. 

2. N.T.—Button V. Rathbone. 23 N. 
E. 122, 118 N.Y. 666. 

11 C.J. p 519 note 45. 
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Transfer to creditor to pay debt 
Unrecorded mortgage on stove was 
unenforceable against creditor who 
took stove in good faith with au- 
thority from buyer to apply it to 
payment of the buyer’s indebtednes.s. 
—United Furniture Stores v. Rogers, 
129 So. 377, 14 La.App. 529. 

3. Neb.—Large, etc., Co. v. Nott, 95 
N.W. 484, 1 Neb. (Unolf.) 147. 

11 C.J. p 519 note 46. 

4 . Okl.—Abraham v. American Nat. 
Bank, 17 P.2d 480, 161 Okl. 87. 

Tex.—First Nat. Bank v. Todd, Com. 
App., 231 S.W. 322, reversing, Civ. 
App., 212 S.W. 219—Lone Star Fi- 
nance Corporation v. Fulbright, 
Civ.App., 61 S.W.2d 562. 

11 C.J. p 519 note 47. 

5. Ala.—Forbes Piano Co. v. Reyn¬ 
olds, 56 So. 270, 1 Ala.App. 501. 

e. Neb.—Lushton State Bank v, O. 
S. Kelley Co., 66 N.W. 619, 4? 
Neb. 678. 

11 C.J. p 519 note 49. 

7. Ala.—G-ay v. Steverson, 110 So 
411, 215 Ala. 309. 

11 C.J. p 518 note 42. 

XTnpaid note 

Defendant, whose note for trans¬ 
fer of chattel mortgage was unpaid 
when prior mortgagee sued to re- 
cover property, is not innocent pur¬ 
chaser for value where he could re- 
scind the transaction and have his 
note returned to him, and • has not 
been prejudiced by any defect in the 
recording.—Gay v. Steverson, 110 So. 
411, 215 Ala. 309. 

Fart payment 

Where purchaser of an automobile 
encumbered by unrecorded mortgage 
did not pay the full purchase price, 
he was not a bona fide purchaser 
as respects the mortgage.—^Law v. 
Smith, 113 S.E. 298, 120 S.C. 468. 

8. Tex.—Taylor v. Tillotson, Civ. 
App., 272 S.W. 323. 
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§ 144. Effect of Change of Possession 

Ordinarily recording of a mortgage is not necessary 
where the mortgaged property Is placed in the posses- 
sion of the mortgagee before rights of other persons have 
Intervened. 

Although transfer of possession may, under the 
ternis of a statute providing for recording mortga- 
ges, be insufficient to obviate the necessity of re¬ 
cording,^ where possession of the mortgaged prop¬ 
erty is transferred to the mortgagee at the time of 
the execution of the mortgage, it is not, in the ab- 
sence of express statutory requirement, necessary 
that the mortgage be recorded, and the statutes or¬ 
dinarily provide for recordation as an express al- 
ternative to a change of possession,!^ since an im¬ 
mediate and continuous change of possession is the 
best possible notice of the mortgagee’s rights.!! It 
is not, however, necessary that the mortgagee take 
possession immediately on execution of the mort¬ 
gage, as long as he takes possession before his fail- 
ure so to take results in injury to a third person,!^ 
and possession taken subsequently to the execution 
of the mortgage cures any defect in failing to ac- 
knowledge and record the instrument as against 
creditors and third persons who have not acquired 


enforceable liens by execution or attachment, or by 
contract prior to the taking of possession ;!3 but 
a mortgagee cannot defeat the rights of creditors 
who, prior to his taking possession, secured liens 
on the property.!^ Change of possession will not 
avail a mortgagee whose mortgage was not filed, 
when, prior to his taking possession, a second mort¬ 
gage was given, even though he takes possession 
before the second mortgage was filed.!5 

Possession must be possession in the capacity of 
mortgagee, and not in some other capacity, if the 
requirement of registration is not complied with.!® 

The burden of proving a transfer of possession 
is on the person who claims under the unrecorded 
morlgage.!*^ 

§ 145. Effect and Sufficiency of Other Notice 

Except as otherwise provided by statute, an un¬ 
recorded mortgage is bindlng on ali persons havlng actuai 
notice of it. 

The invalidity of an unrecorded mortgage, par- 
ticularly as to purchasers and encumbrancers, un¬ 
der the usual provisions of the recording acts, arises 


After foreclosare bnt before sale 
Where unrecorded mortgage had 
been foreclosed, but sale thereunder 
had not been made, mortgagee did 
not get legal title, but only a lien 
on property, and title passed to an 
innocent purchaser from the mort- 
gagor without notice of lien.—^Taylor 
V. Tillotson, supra. 

9. Mass.—Leahy v, George, 173 N.B. 
421, 273 Mass. 130. 

10. U.S.—^American Nat. Bank of 
Sapulpa V. Harris, C.C.A.Okl., 84 F. 
2d 181—Coggin v. Hartford Acci¬ 
dent & Indemnity Co., D.C.N.C., 9 
F.Supp. 785, reversed on other 
grounds, C.C.A., Hartford Accident 
& Indemnity Co. v. Coggin, 78 F.2d 
471, certiorari denied Coggin v. 
Hartford Accident & Indemnity 
Co., 56 S.Ct. lil, 296 U.S. 620, 80 
L.Bd. 472, rehearing denied 56 S.Ct. 
169, 296 U.S. 663, 80 L.Ed. 440. 

Colo.—Bogdon v. Fort, 225 P. 247, 
75 Colo. 231. 

lowa.—Beery v. Glynn, 243 N.W. 365, 
214 lowa 635. 

Kan. — Farmers* & Drovers’ Nat. 
Bank v. Hannaman, 223 P. 478, 115 
Kan. 370. 

Mo.—State v. Norman, 232 S.W. 452. 
N.H. — General Motors Acceptance 
Corporation v. Berry, 167 A. 553, 86 
N.H. 280* 

N.T.—Halladay v. Worthington, 163 
N.T.S. 362, 99 Misc. 141. 

Ohio.—Calder v. Bliss Auto Sales 
Co., 18 Ohio App. 242. 

R.I.—Millard v. Hali, 135 A. 855. 

11 aJ. p 519 note 50. 


Possession under other instmment 
Where a bili of sale in effect a 
mortgage, was given as security, but 
was never filed nor possession taken 
thereunder, and mortgage was sub¬ 
sequently given, seizure thereunder 
was not a taking of possession under 
the bili of sale, so as to make it 
valid.—Lake View State Bank v. 
Jones, Wis., 242 F. 821, 155 C.C.A. 
409. 

Where xnortgagor is deceased, rule 
requiring recording and filing of 
mortgage to make it valid as against 
other creditors of deceased did not 
apply when property was in the 
hands of the mortgagee.—Beery v. 
Glynn, 243 N.W. 365, 214 lowa 635. 

11. Mich.—Parsell v. Thayer, 39 
Mich. 467. 

11 C.J. p 520 note 51. 

Continnons possession essential 
Possession of mortgagee to be ef¬ 
fective under defectively recorded 
mortgage must continue until hostile 
rights are asserted.—^Drolette v. Rus- 
sell, 163 A. 565, 105 Vt. 58. 

12. U.S.—In re Schilling, D.C.Ohio, 
251 P. 972, 

Wis.—^Waterman v. Hantke, 207 N.W, 
946, 190 Wis. 1, rehearing denied 
208 N.W. 992, 190 Wis. 1. 

13. U.S,—Sample v. Gettman-Mc- 
Donnell-Summers Drug Co., D.C. 
Okl., 14 F;2d 170. 

Colo.—Bogdon v. Fort, 225 P. ‘ 247, 
75 Colo. 231. 

14. Cal.—Chelhar v, Acme Garage, 
61 P.2d 1232. 
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nivalidly recorded mortgage 
Where mortgage covering tow car 
was recorded in recorder’s office but 
copy thereof was not deposited in 
department of motor vehicles and 
mortgagee was not registered as le¬ 
gal owner, and where mortgagee took 
possession on mortgagor’s default, 
conducted sale, and became purchas¬ 
er of tow car, such a mortgage and 
foreclosure sale are invalid as 
against mortgagor’s subsequent ex¬ 
ecution creditor who seized tow car 
in mortgagee's possession.—Chelhar 
V. Acme Garage, Cal., 61 P.2d 1232. 

15. lowa.—lowa State Bank of Ft. 
Madison v. Bradfield, 215 N.W. 602, 
204 lowa 488. 

10. U.S.—Coggin V. Hartford Acci¬ 
dent & Indemnity Co., D.C.N.C., 9 
F.Supp. 785, reversed on other 
grounds, C.C.A., Hartford Accident 
& Indemnity Co. v, Coggin, 78 F.2d 
471, certiorari denied Coggin v. 
Hartford Accident & Indemnity 
Co., 56 S.Ct. 141, 296 U.S. €20. 80 
L.Bd. 472, rehearing denied 66 S.Ct. 
169, 296 U.S. 663, 80 L.Ed. 440. 

17. Mo.—Rice v. Sally, 96 S.W. 1030, 
198 Mo. 682. 

' 11 C.J. p 520 note 52. 

However, a mortgage being valid 
as between parties, mortgagor’s re- 
ceivers had burden of proving that 
mortgaged securities were not “im¬ 
mediately delivered” as required.— 
New York Trust Co. v. Island Oil & 
Transport Co., C.C.A.N.Y., 33 P.2d 
1 104, 79 A.L.B, 1007. 
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merely from the absence of notice of the lien,i^ 
and as to all parties having actual knowledge there- 
of the mortgage is binding, although not recorded, 
in the absence of a statute to the contrary but, 
under some statutes, failiire to record a mortgage 
renders it invalid as to all strangers to the mort¬ 
gage notwithstanding they may have actual notice 
of its existence.-^ 

§ 146. -On Rights of Purchasers and 

Mortgagees 

In most jurlsdlctions an unrecorded or unflled mort¬ 
gage is valld as agalnst subsequent purchasers or mort¬ 
gagees with notice thereof, although in some Jurisdic- 
tions the contrary rule prevaiis. 


Under the express wording or the judicial con- 
struction of the recording statutes, a mortgage is, 
in most jurisdictions, valid as against a subsequent 
purchaser with notice thereof, although it has not 
been filed or recorded ,21 and a subsequent mortga- 
gee is ordinarily regarded as standing on the same 
footing as a subsequent purchaser .22 However, 
the wording of some recording statutes has been so 
distinet and the declaration that unrecorded mortga- 
ges are void has been put in such unambiguous 
language that in thpse jurisdictions a purchaser or 
subsequent mortgagee is not affected by notice of an 
unrecorded mortgage,23 unless an actual intent to 


18. N.T. — Niagara County Nat. 
Bank v. Lord, 33 Hun 557. 

19. N.D.—Godman v. Olson, 165 N. 
W. 515, 38 N.D. 360. 

Okl.—Kaylor v. Kaylor, 45 P.2d 743, 
172 Okl. 535—Morgan v. Stanton 
Auto Co., 2S5 P, 962, 142 Okl. 116. 

42 C.J. p 764 note 59. 

20. U.S.—Brandes v. Barber, C.C.A. 
Ark., 13 F.2d 65—Standard Com- 
puting Scale Co. v. Adam, C.C.A. 
Mo.. 287 P. 347. 

21. U.S.—In re Triangle Printing 
Co., D.C.Okl., 1 F.Supp. 329—Stock- 
yards Loan Co. v. Nichols, Okl., 243 
F. 511, 156 C,C.A. 209. 

.41a.—Gay & Bruce v. tV. B. Smith 
& Sons, 100 So. 633, 211 Ala. 358. 

Cal.—Treat v. Burns, 13 P.2d 724, 
216 Cal. 216—Fred C. Silverthorn 
& Sons V. Pacific Finance Corpora¬ 
tion, 23 P.2d 798, 133 Cal.App. 163. 

Colo.—Zinn v. Denver Live Stock 
Commission Co., 187 P. 1033, 68 
Colo. 274. 

Ga.—McLendon v. Ricks, 95 S.E. 471, 
22 Ga.App. 15. 

lowa.—^tVertheimer & Degen v. Shul- 
tice, 211 N.W. 568, 202 lowa 1140. 

Kan.—Commercial Loan & Mortgage 
Co. V. Jones, 261 P. 555, 556, 124 
Kan. 649, quoting Corpus Juris. 

Ky.—Eastern Const. Co. v, Carson 
Const. Co.’s Trustee, 47 S.W.2d 67, 
242 Ky. 648—Hart County Deposit 
Bank v. Hatfield, 33 S.W,2d 660, 
236 Ky. 725. 

Neb,—First Nat. Bank v. Toung, 247 
N.W. 586, 588, 124 Neb. 598, quot¬ 
ing Corpus Juris. 

N.J.—Higgins v. Schmidt, 169 A. 522, 
115 N.J.Eq. 64. 

N.T.—Meisel Tire Co. v. Ralph, 1 N. 
Y.S.2d 143, 164 Misc. 845. 

Ohio.—Toledo Pulp Plaster Co. v. 
Chambers, 11 Ohio App. 176. 

S.C.—Law V. Smith. 113 S.E. 298, 
120 S.C. 468. 

Tex.—Stewart v. Woods Electric Co., 

, Civ.App., 73 S.W.2d 657—^Weeks v. 
First State Bank of De Kalb, Civ. 
App., 207 S.W. 973—Clark & Boice 
Lumber Co. v.' Commercial Nati 


Bank of Jeflerson, Civ.App., 200 S. 
W. 197, error refused. 

Wash.—Robert Morton Organ Co. v. 
Armour, 38 P.2d 257, 179 Wash. 
392. 

11 C.J. p 520 note 54. 

Notice of uuenforceable mortgage 
Although a mortgage is unenforce- 
able for failure to record the same 
within the time prescribed by stat¬ 
ute, equity will uphold it as against 
a purchaser of the property with no¬ 
tice of the attempt to create a valid 
lien, and will regard him a trustee 
for the mortgagee to the extent of 
the latter’s interest.—Howard v. Mc- 
Phail, 91 A. 12, 37 R.I. 21. 

Purchaser as coaverter 

Successive buyer of mortgaged hay 
in county to which it was removed, 
who, with knowledge of removal, dis- 
posed thereof long before time with¬ 
in which recording therein was re- 
quired, would be liable as joint con- 
verter.—Union State Bank of Wapato 
V. Warner. 248 P. 394, 140 Wash. 220. 

22. Cal.—Fred C. Silverthorn & Sons 
V. Pacific Finance Corporation, 23 
P.2d 798, 133 Cal.App. 163. 

Ky.—Holt V. Farmers' Loose Leaf 
Tobacco Warehouse Co., 256 S.W. 
6, 201 Ky. 184. 

Neb.—^First Nat. Bank v. Toung, 247 
N.W. 586, 588, 124 Neb. 598, quot¬ 
ing Corpus Juris. 

Ohio,—Metropolitan Securities Co. v. 
Warren State Bank, 158 N.E. 81, 
117 Ohio St. 69. 

Tex.—Commercial Credit Co. • v. 
Schlegel-Storseth Motor Co., Com. 
App., 23 S.W.2d 702. 

Wash.—^Asbury v. Miller, 232 P. 360, 
132 Wash, 235. 

11 C.J. p 520 note 55. 

Statutory provisious coustrued 
(1) “Bona fide purchaser,” as used 
in Chattel Mortgage Law, embraces 
holder of contract lien such as a 
chattel mortgage lien.—^Lindig v. 
Johnson City State Bank, Tex.Com. 
App., 41 S.W.2d 222, reversing, Civ. 
App., Johnson City State Bank v. 
Lindig, 26 S,W.2d 658. 

<2) Where statute provided that 
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unrecorded mortgage should be void 
as against subsequent encumbrancer 
in good faith and for value, term 
“good faith” must be construed ac- 
cording to equity jurisprudence, 
since foreclosure of mortgage is an 
equitable proceeding, and hence 
knowledge precludes “good faith.” 
Where purpose of statute providing 
that mortgage on motor vehicle was 
invalid as against subsequent en¬ 
cumbrancer, unless registered, was 
to furnish constructive notice of 
mortgage to subsequent encumbran¬ 
cer, the statute means that mortgage 
was void when not registered as 
against subsequent encumbrancer in 
good faith for value without pre- 
vious knowledge of prior mortgage 
and not as to one having knowledge. 
—Bush V. Bank of America Nat. 
Trust & Savings Ass'n, 37 P.-2d 168, 
1 Cal.App.2d 588. 

(3) The legislature by Comp.L. 
1909 § 4422, partly carried into Rev. 
L.1910 § 4031, and, in view of § 4035, 
did not intend to make an unfiled 
mortgage invalid as against a pur¬ 
chaser for value having notice of the 
mortgage, but used words “purchas¬ 
ers, and incumbrancers . . . for 
value” in first part of § 4031 in same 
sense as words “purchaser or incum¬ 
brancers ... in good faith for 
value” in last part of the section.— 
Blevins v. W. A. Graham Co., 182 P. 
247, 72 Okl, 308. 

23 . La.—^Washington Bank & Trust 
Co. V. Cowan-Kerr Lumber Co., 99 
So. 881, 155 La. 1076. 

Me.—Hayden v. Russell, 109 A. 485, 
119 Me. 38. 

Mass.—Connecticut Valley Onion Co. 

V. Pielock, 183 N.E. 526, 281 Mass, 
- 287. 

Mo.^—Humphreys Sav. Bank v. Car- 
penter, 250 S.W. 618, 213 MoJtpp. 
390—Emerson-Brantingham Imple- 
ment Co. v. Rogers, App., 216 S,W. 
994. ) 

N.C.—Smith v. Turnage-Winslow Co., 
193 S.E. 685, 212 N.C. 310—Jordan 
V. Wetmur, 162 S.E. 610, 202 N. 
C. 279—Carolina Discount Corpo- 
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defraud is shown but it has been held that such 
parties can by their recognition of the mortgage 
render it valid as to them.^s 

Where mortgages were purchased with notice that 
they were covered by another mortgage, the mort- 
gagee of the covering mortgage was held entitled 
to surrender of the mortgages so purchased on pay- 
ment of the price paid for them and to moneys col- 
lected thereunder hy the purchaser, who was not 
entitled to the reasqnable expense of making such 
collections.26 

Subpurchasers and mortgagees, A subpurchaser 
without notice of the unrecorded mortgage will take 
free from such encumbrance, even though his ven¬ 
dor had notice.27 It is also held that a subpurchas¬ 
er with notice of the unrecorded mortgage will nev- 
ertheless take the property free from encumbrance 
when the vendor, 2 8 execution creditor, 2 9 or attach- 
ing creditor,through whom he claims, obtained 
his rights against the property without notice of, 
or free from, the adverse interests. One who pur- 


chases from a second mortgagee with knowledge of 
a prior unrecorded mortgage and of the claims to 
preference made by the holders thereof will be post- 
poned to the first mortgage. 3 1 

§ 147. - On Rights of Creditors 

While in some jurisdictions a credltor's knowledge of 
the existence of an unrecorded mortgage is immateriai, 
in others such a creditor is postponed to the rights of 
the mortgagee. 

Where, as seen supra § 146, a purchaser is not 
afifected by his knowledge of an unrecorded mort¬ 
gage, a creditores knowledge is also immateriai, and 
to this list must be added jurisdictions which dis- 
tinguish between purchasers and creditors and make 
notice material with respect to the former and im¬ 
materiai as to the latter.32 There remain some ju¬ 
risdictions, however, where creditors are put on a 
par with purchasers and are held to be postponed 
to an‘unrecorded mortgage of which they had actu- 
al knowledge.33 


ration v. Landis Motor Co., 129 S. 
E. 414, 190 N.C. 157, 

Wis.—Graham v. Perry, 228 N.W. 
135, 200 Wis. 211, 68 A.L.R. 267— 
Baierl v. Riesenecker,. 227 N.W. 9, 
201 Wis, 454, reversed on other 
grounds 230 N.W. 605, 201 Wis, 
454—Holak v. Southard, 196 N.W. 
769. 182 Wis. 494. 

11 C.J. P 521 note 56. 

24. Me.—Hayden v. Russell, 109 A, 
^^_485, 119 Me. 38. 

25.. Mo.—Musselman v. Joplin, App., 
w-l‘8iUS;W^.1058. 

26. S.C.—Alford v. Martin, ISO S.B. 
13, 176 S.C. 207. 

27. S.C.—London v. Youmans, 9 S.E. 
775, 31 S.C. 147, 17 Am.S.R. 17. 

11 C.J. p 521 note 58. 

Mo.—^Emerson-Brantingham Im- 
^ plement Co. v. Rogers, App., 216 S. 
W. 994. 

11 C.J. p 521 note 59. 

Bigkts of purchaser 
Where automobile was sold before 
mortgage thereon was filed to bona 
fide purchaser, who thereafter sold 
the automobile after mortgage was 
filed, the second purchaser took un- 
encumbered title, and was bound to 
assert such title against mortgagee, 
and on failure so to do could not re- 
cover for breach of warranty against 
encumbrances, under Rev.Code 1919 
§ 941.—Kurtz V. Adrian, 191 N.W. 
188, 46 S.D. 125. 

29. S.C,—Herring v. Cannon, 21 S.C. 
212,‘53 Am.R. 661. 

30. N.H.—Piper v. Hilliard, 52 N.H., 
209. 

31. N.J.—Hoagland v. Shampanore, 
37 N.J.Bq. 588. 

11 CJ. p 621 note 62. 


32. U.S.—Standard Computing Scale 
Co. V. Adam, C.C.A.Mo., 287 F. 347. 
Ark.—Ebbing v. Hassler, 68 S.W.2d 
96, 188 Ark. 766. 

Cal.—Fred C. Silverthorn & Sons v. 
Pacific Finance Corporation, 23 P. 
2d 798, 133 Cal.App. 163. 

'Conn.—Hartford-Connecticut Trust 

Co. V. Puritan Laundry of Hart¬ 
ford, 111 A. 149, 95 Conn. 172. 

Mo?—Miller v. Tallent, App., 212 S. 

. W, 73. 

N.J.—Higgins v. Schmidt, 169 A. 522, 
115 N.J.Bq. 64. 

N.C.—Smith v. Turnage-Winslow Co., 
193 S.E. 685, 212 N.C. 310. 

Wash.—Embagi v. Northwestern Im- 
provement Co., 172 P. 834, 101 
Wash. 558. 

However, a garage man seizing for 
repairs an automobile with knowl¬ 
edge of purchase-money mortgage, 
mistakenly filed in another county 
than that in which purchaser resid- 
ed, is liable to mortgagee for its 
value.—North Pacific Bank v. Pacific 
Mercantile Agency Collectors, 279 P. 
103, 153 Wash. 37—11 C.J. p 521 note 
64. 

Attaching creditor 
Under Rev.St.l919 § 2256, levy of 
attachment on property in hands of 
mortgagor subject to unrecorded 
chattel mortgage takes precedence 
over mortgage, even if constable 
knew of existence thereof prior to 
levy. Such a mortgage has no ef- 
fect against attaching creditor un- 
less possession of mortgaged prop¬ 
erty has been taken by mortgagee 
before levy of attachment, and fact 
that constable has actual knowledge 
of mortgage before levy does not 
render attachment ineffective.—Cum- 
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mins V. King, 266 S.W. 748, 217 Mo. 
App. 371. 

Mo 2 rtgage in other parish 

Mortgage is subordinate to lien of 
mortgagor’s judgment creditor ac- 
quired by seizure of mortgaged auto¬ 
mobile in another parish, before 
mortgage recordation there, although 
judgment creditor had actual knowl¬ 
edge of mortgage.—Krivos v. Sim- 
mons, 134 So. 727, 16 L.a.App. 421. 

Prior creditor 

Creditor would not be affected by 
statute rendering mortgage valid as 
to one having actual notice thereof 
if creditors* debt existed before 
mortgage was executed.—Chelhar v. 
Acme Garage, 61 P.2d 1232, 18 Cal. 
App.2d 775—11 C.J. p 521 note 64 
[b]. 

33. U.S.—In re Triangle Printing 
Co„ D.C.Okl., 1 F.Supp. 329. 
lowa.—Palo Sav. Bank v. Cameron, 
168 N.W. 769, 184 lowa 183. 

Ky.—Eastern Const. Co. v. Carson 
Const. Co.*s Trustee, 47 S.W,2d 
67. 242 Ky. 648—Hart County De- 
posit Bank v. Hatfield, 33 S.W.2d 
660, 236 Ky. 725. 

Md.—Burton v. Jennings, 148 A. 424, 
158 Md. 254—Goldsborough v. 
Tinsley, 113 A. 861, 138 Md. 411. 
Mich.—Detroit Trust Co. v. Detroit 
City Service Co., 247 N.W. 76. 262 
Mich. 14. 

N.D.—^Pirst State Bank of New 
Salem v. Farmers’ Co-op. Elevator 
Co., 231 N.W. 859, 59 N.D. 699. 

Okl.—^Lhevine v. Tulsa Industrial 
Loan & Investment Co., 239 P. 632, 
113 Okl. 104—^Fiegel v. First Nat. 
Bank, 214 P. 181, 90 Okl. 26. 

11 C.J. p 522 note 65. 
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Creditor iaking mortgage. When a creditor of 
the mortga^or, who became such without notice 
of a prior unrecorded mortgage, which was there- 
fore void as to him, takes a mortgage to secure his 
claim after learning of the prior mortgage, his no¬ 
tice of the mortgage does not operate to postpone 
his rights to those of the holder of the prior unre¬ 
corded mortgage,but it has been held that a cred¬ 
itor who takes a mortgage to secure a preexisting 
indebtedness, having knowledge of a prior unrecord¬ 
ed motgage, is not a creditor within the rule hold- 
ing creditors unaffected by notice and a general 
creditor taking a mortgage with notice of a prior 
unrecorded mortgage, while not losing his rights as 


creditor, cannot, when relying on his mortgage, at- 
tack the prior mortgage.^® 

§ 148. — What Constitutes Notice 

Knowledge of facts sufficient to put a prudent man on 
Inquiry may constitute notice of an unrecorded mort¬ 
gage. 

The principies of notice, whether applied to mort- 
gages of real or personal property, are the same.37 
A person claiming in competition with a mortgagee 
m\\ usually be regarded as having notice if he 
knows facts which would put a prudent man on in¬ 
quiry, and which, if followed up, would lead to 
a discovery of the unrecorded mortgage.38 p^il- 


Notice in second mortgragre ta&en as 
secnrlty 

Although first mortgage covering 
both realty and chattels was not filed 
as chattel mortgage, it was not void 
as to such chattels as against per- 
sons extending credit after flling as 
chattel mortgage of second mortgage 
expressly providing that second was 
subordinate to first mortgage and re- 
citing that first mortgage covered 
both realty and chattels. The trus- 
tee under' the second mortgage, in 
such case, cannot by waiving rights 
to securlty under second mortgage, 
which was filed as second mortgage, 
avoid notice given of chattel provi- 
sions of first mortgage.—^Detroit 
Trust Co. V. Detroit City Service Co., 
247 N.W, 76, 262 Mich. 14. 

34. U.S.—-Mitchell v. Nelson, C.C. 
A.Md„ 16 F.2d 767, modified on 
other grounds IS P,2d 10IS, and 
certiorari denied 47 S.Ct. 659, 274 
U.S. 747, 71 L.Bd. 1328. 

35. Tex.—^Lindig v. Johnson City 
State Bank, Com.App., 41 S.W.2d 
222, reversing, Johnson City State 
Bank v. Lindig, Civ.App., 26 S.W. 

‘ 2d 658. 

36. Cal.—^Pred C. Silverthorn & 
Sons V. Pacific Finance Corpora¬ 
tion, 23 P.2d 798, 133 Cal.App. 163. 

37. Okl.—^Nation v. Plante^s^ etc., 
Bank. 119 P. 977, 29 Okl. S19. 

Bnty to Inguire 

(1) Information leading prudent 
man, using ordinary diligence, to 
make investigation resulting in 
knowledge of unrecorded mortgage, 
puts him on inquiry.—^Brandeis Ma- 
chinery & Supply Co. v. St. Matthews 
Financing Co., 15 S.W.2d 502, 228 Ky. 
506. 

(2) Whether party was put on in¬ 

quiry and charged with constructive 
notice of mortgage depends on cir- 
cumstances of particular case.— 
General Motors Acceptance Corpora¬ 
tion V, Fowler, Tex.Civ.App., 36 S.W. 
2d 589. I 

38. Ky.—^Brandeis MaChinery & | 


Supply Co. V. St. Matthews Financ¬ 
ing Co., 15 S.W.2d 502, 228 Ky. 506. 
11 C.J. p 522 note 67. 

CirciimstaiLces held to show notice 

<1) Mortgagee, knowing of mort- 
gagor’s indebtedness to prior mortga¬ 
gee of property in county outside the 
state wherein both mortgages were 
recorded, had constructive notice of 
prior mortgage unrecorded in the 
state.—Brandeis Machinery & Sup¬ 
ply Co. V. St. Matthews Financing 
Co.. supra. 

(2) Purchasers of second note is- 
sue had notice of chattel mortgage 
provision of realty mortgage, al¬ 
though such mortgage was not filed 
as chattel mortgage, where the pur- 
chaser of the second note issue was 
affiliated with the parent company 
who was the mortgagee.—Detroit 
Trust Co. V. Detroit City Service Co., 
247 N.W. 76, 262 Mich. 14. 

(3) From recitals in preliminary 
agreement, purchasers had notice 
sufficient to put them on inquiry re- 
garding whether trust mortgage cov¬ 
ered furniture and furnishings.—Se- 
curity Trust Co. v. Tuller, 220 N.W. 
795, 243 Mich. 570. 

(4) Investment bankers who pur- 
chased first note issue which ap- 
peared simultaneously with first 
bond issue, also purchased by such 
brokers, had notice of chattel provi- 
sions of realty mortgage securing 
bonds, although mortgage was not 
filed as chattel mortgage.—^Detroit 
Trust Co. V. Detroit City Service Co., 
supra. 

(5) Notice in abstracts of title ex- 
amined by purchasers’ attorney 
bound him to ascertain whether trust 
mortgage covered furniture and fur¬ 
nishings.—Security Trust Co. v. Tul¬ 
ler, supra. 

(6) Second mortgagee taking mort¬ 
gage which referred to a mortgage 
other than the prior mortgage given 
to plaintiff was held gruilty of con- 
version in selling cattle under sec¬ 
ond mortgage.—United Bank & Trust 
Co. of Califomia v. Powers, 265 P. 
403, 89 CaLApp. 690. 
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(7) A buyer of a mortgaged piano, 
who was told by the seller that there 
was a mortgage in another state on 
the piano and given the name of the 
mortgagee, was charged with actual 
knowledge of the existence of the 
mortgage, although also told falsely 
by the seller that the mortgage had 
been discharged by payment, as he 
failed to investigate at his perii.— 
Cable Piano Co. v. Lewis, 243 S.W 
924, 195 Ky. 666. 

11 C.J. p 522 note 67 [c]. 

Circumstances held not to show no¬ 
tice 

(1) Circumstances, ’ which may 
merely arouse suspicion of reason- 
ably prudent person, are generally 
insufftcient to charge party with con¬ 
structive notice of chattel mortgage. 
—General Motors Acceptance Corpo¬ 
ration V. Fowler, Tex.Civ.App., 36 
S.W.2d 589. 

<2) Statement of conditional ven- 
dee of automobile to his chattel 
mortgagee that he had not fully paid 
for the car, coupled with exhibit of 
receipt for part payment, did not 
constitute notice that it was sold un¬ 
der conditional bili of sale.—^Auto 
Mortgage Co, v. Montigny, 168 N.Y.S. 
670. 

(3) A license registration number 
on an automobile at the time it is 
sold is not constructive notice of an 
encumbrance held by the owner, in 
whose name the car was registered, 
regardless of the county or place 
where the car may be owned or sold. 
whether within or without the state. 
—Kurtz V. Adrian, 191 N.W. 188, 46 
S.D. 125. 

(4) Buyer of automobile. subject 
to unfiled chattel mortgage executed 
by person in whose name car was 
registered at time of purchase by 
such buyer, was not, by reason of 
the license number on automobile, 
chargeable with constructive notice 
of the mortgage.—^Kurtz v. Adrian, 
supra. 

11 C.J. p 522 note 67 [b]. 

Knowledge of existence of chattel 
mortgage is sufficient to put person 
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ure to inquire of the mortgagor as to prior encum- 
brances must arise from bad faith, and not merely 
from negligence, in order to charge a person with 
constructive notice.^^ 

Where a prospective mortgagee, advised of a pri¬ 
or raortgage by the mortgagor, examines the prop- 
er records and discovers such prior mortgage does 
not cover the property on which he proposes to 
take a mortgage, he need not inquire of the prior 
mortgagee, and will not be regarded as having no- 
tice of an unrecorded mortgage on such proper- 
ty.40 

Where the original seller, to whom the unrecord¬ 
ed mortgage was given was a Corporation, an offi- 
cer of the Corporation is charged with notice of the 
mortgage and cannot become an innocent purchaser 
of the mortgaged property and, where such offi- 
cer takes a deed of trust from the Corporation on 
its property to secure a debt to him, he is presumed 
to have actual notice of a prior deed of trust on 
parts of its property 

Actual notice of a real estate mortgage does not 
constitute notice of an equitable chattel mortgage 


lien on after-acquired property provided for there- 
in unless there is specific notice of the clause on 
which the claimed lien is based.^3 

§ 149. Form of Instrument as Affecting Nec- 
essity for Record 

The form of the Instrument in no wise affects the 
necessity for recordlng, and regardless of form any in¬ 
strument Intended to operate as a mortgage comes with- 
in the provisions of the recordlng acts. 

Statutes requiring mortgages to be recorded are . 
not affected by the form of the instrument, but 
they apply not only to instruments which are strict- 
ly such in form, but also to other instruments in¬ 
tended to operate as mortgages and if an instru¬ 
ment presents a case of security in the nature of a 
mortgage, then it is to be held, when rights of 
third parties intervene, to come within the law re- 
lating to the recording of such an instrument.^^ 
Thus, it has been held necessary to record instru¬ 
ments, such as bilis of sale given as security, or con- 
ditional sales which are in effect mortgage securi- 
ties,^® or a sale of the property accompanied by a 
lease back to vendor,or a lease^s or a contract,^^ 


intendinff to deal with mortgagor on 
inquiry.—Talmage-Sayer Co. of 
Joliet V. Smith, 7 P.2d 536, 91 Mont. 
289. 

39. Mich.—Millar v Olney, .87 N.W, 
558, 69 Mich. 660. ! 

49w N.D.—^Farmers' State Bank of 
Gwinner v. First Nat. Bank, 199 
N.W. 961, 51 N.D. 225. 

41. Tex.—^Merchants* & Manufactur- 
ers’ Securities Co. v. Wright, Civ. 
App., 59 S.W.2d 1097, error refused. 

42. W.Va.—Clarksburg Casket Co. v. 
Valley Undertaking Co., 94 S.E. 
549, 81 W.Va. 212, 3 A.L.R. 660. 

43. Ohio.—Connecticut Mut. Life 
Ins. Co. V. Shelly Seed Corporation 
of Holgate, 189 N.E. 654, 46 Ohio 
App. 548. 

44. R.I.—Royal Plan v. Reliable 
Auto Finance Corporation, 195 A. 
510. 

45. Mich.—^Burroughs Adding Mach. 
Co. V. Wieselberg, 203 N.W. 160, 
230 Mich. 15. 

4$. U.S.—^Fruehauf Trailer Co. v. 
Bridge, C.C.A.Mich., 84 F.2d 660— 
In re Baumgartner, C.C.A.Wis., 55 
F.2d 1041—^In re Draughn & Steele 
Motor Co., D.C.Ky., 49 P.2d 636, 
aflirmed, C.C.A., Commercial Inv. 
Trust Corporation v. Wilson, 58 F. 
2d 910—In re Central States 
Freight Corporation, D.C.Mich., 46 
F.2d 545. 

Cal.—Wehrle v. Marks, 25 P.2d 51, 
134 Cal.App. 141—Commercial Se¬ 
curities Corporation Consol. v. 
Lindsay Mercantile Co., 267 P. 766, 
92 Cal.App. 91. 


Mich.—Ballard v. Mackinac Island 
Hotel Co.. 250 N.W, 297, 264 Mich. 
522—Grand Rapids Electrotype 

Co, V. Powers-Tyson Corporation, 
224 N.W. 609, 245 Mich. 669, cer¬ 
tiorari denied Ostrander-Seymour 
Co. V. Grand Rapids Electrotype 
Co., 50 S.Ct. 35, 280 tJ.S. 585, 74 
L.Ed, 634—^Heyman Co. v. Buck, 
190 N.W, 631, 221 Mich. 225— 
Toung V. Phillips, 168 N.W. 549, 
202 Mich. 480, affirmed on rehear- 
ing 169 N.W. 822, 203 Mich. 566. 
Mo.—Bentrup v. Johnson, 14 S.W.2d 
537, 223 Mo.App. 299—Puryear- 

Meyer Grocer Co. v. Cardwell Bank, 
App., 4 S.W.2d 489. 

Neb.—^Nethaway v. Clark, 202 N.W. 
622, 113 Neb. 206. 

N.J.—-rHarding v. First-Mechanics 
Nat. Bank of Trenton, 166 A. 142, 
113 N.J.Eq. 129. 

R.I.—^Royal Plan v. Reliable Auto 
Finance Corporation, 195 A. 510— 
Arnold v. Chandler Motors of 
Rhode Island, 123 A. 85, 45 R-I. 
469. 

Wash.—Olsen v. Legal Adjustment 
Bureau, 253 P. 643, 142 Wash. 446. 
11 C.J. p 523 note 70. 

IxL ICassachasetts 

(1) A statutory provision for re¬ 
cording conditions for redemption of 
bilis of sale given for security is in- 
applicable to personal property mort¬ 
gages.—In re Pilot Radio & Tube 
Corporation, C.C.A.Mass., 72 P.2d 316, 
affirming, D.C., 5 F.Supp. 453, certio¬ 
rari denied Eckhardt v. Ball, 55 S.Ct. 
98, 293 U.S. 584, 79 L.Ed. 680—11 C. 
J. p 523 note 70 [a]. 
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(2) Unrecorded mortgage arising 
from execution of flctitious condi- 
tional sales contract to secure ad- 
vances, is not valid except as be- 
tween parties thereto.—Hartford Ac¬ 
cident & Indemnity Co. v. Callahan, 
171 N.E. 820, 271 Mass. 556. 

Xn Texas, mortgage registration 
statute applies where person deliv- 
ers chattels to another but retains 
title until payment of price.—Uni- 
versal Credit Co. v. Fortinberry, C. 
C.A.Tex., 63 F.2d 71. 

47. N.Y.—Dickinson v. Oliver, 88 N. 
E. 44, 195 N.Y. 238. 

11 C.J. p 523 note 71. 

48. U.S.—^Rockwell v. New York 
United Hotels. C.C.A.N.Y., 79 P.2d 
81, certiorari denied Donahue v. 
Rockwell, 56 S.Ct. 309, 296 U.S. 650, 
80 L.Ed. 462. 

N.J.—^Rapoport v. Rapoport Express 
Co., 107 A. 822, 90 N.J.Eq. 519. 

11 C.J. p 523 note 72. 

48. Colo.—Bogdon v. Fort, 225 P. 

247, 75 Colo. 231. 

Cash rent contract 
Where an owner delivered ^heep to 
J under a cash rent contract, reserv- 
ing the right to retake possession for 
default and repay himself from the 
proceeds in full, the balance, if any, 
to be paid to J, and the deflciency, 
if any, to be paid by J, the agree- 
ment was one for security for in- 
debtedness, and hence a mortgage, 
which, not being recorded, was of no 
force agrainst mortgagees of J.— 
Clay, Robinson & Co. v. Martinez, 218 
F. 903, 74 Colo. 10. 
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or a receipt^O or a trust receipt,5i or an as- 
signment,^^ or a note^^ intended to operate as a 
mortgage; and no evasion of the recording act will 
be tolerated, and the court will look to the real 
transaction between the parties notwithstanding the 
terms of the instrument.^^ An agreement to give a 
mortgage, in order to be enforceable as an equitable 
mortgage, it has been held, must be recorded, in 
case recordation would be essential to the validity 
of the mortgage when executed in accordance with 

the agreement.55 

However, a preliminary credit agreement which 


does not create a lien need not be recorded.^^ 
Where an absolute bili of sale is given as security, 
it is not necessary that the note secured should be 
recorded as well as the bili of sale.^*^ 

Schedules or inventories. It follows, from the 
necessity of a recorded description which suffi- 
ciently identifies the property conveyed or affected, 
that when it is necessary to the Identification of the 
property affected by a mortgage that a schedule or 
inventory of the chattels, which is referred to in 
the mortgage, be examined, the schedule must be 
recorded;^^ but if the schedule is not necessary to 


Sales wiili reteAtioa of title irntil 
paymeat 

(1) Vendor’s reservation of title 
to lumber, cut by purchaser of land 
and timber, until payment of amount 
due, created a mortgage, which was 
voidable under North Carolina regis- 
tration law as against mortgagor’s 
creditors and purchasers from him 
until registered.—Elk Creek Lumber 
Co. y. Hamby, C.C.A.N.C., 84 F.2d 144. 

(2) A contract for sale of store 
fixtures to a merchant, to be paid for 
in installments, providing for the 
giving of notes for deferred pay- 
ments, and retaining title in the 
seller “as security for the payment” 
of such notes, was in effect a mort¬ 
gage, and, not having been recorded, 
void as to creditors of the purchas¬ 
er, under Mich.Comp.L.1915 § 1198S. 
—In re Bonk, D.C.Mich., 268 F. 1012. 

(3) Contract whereby seller of 
silos retains right to retake silos, 
and whereby buyer agrees that silos 
are to retain their status as person- 
al property after annexation, may be 
regarded as in effect a mortgage, 
which is void as to third parties, 
where not acknowledged and record¬ 
ed as required by Chattel Mortgage 
Act.—Beatrice Creamery Co. v. Syl- 
vester, 179 P. 154, 65 Colo. 569, 13 A. 
L.R. 441. 

Secxet lies, in absolute sale 

Where transaction between buyer 
and seller is absolute sale, written 
contracts reserving secret lien con¬ 
stitute a mortgage which, when un- 
recorded, is void as to third persons. 
—^Anglo-American Mill Co. v. First 
Nat. Bank, 230 P. 118, 76 Colo. 57. 

Accelerating payments 

Contract of sale whereby seller re- 
served power to accelerate payments 
on buyer's default, right to sue for 
unpaid balance, and title to machin- 
ery not intended for resale, is “chat¬ 
tel mortgage,” as against receivers 
for lack of proper record.—Cooper v. 
Michigan Artiftcial Ice Products Co., 
D.C.Mich., 1 F.Supp. 741, affirmed, C. 
C.A., Westerlin & Campbell Co. v. 
Chapman, 61 F.2d 1046, certiorari 
denied Westerlin & CampbeH Co. v. 
Michigan Artificial Ice Products. Co., ‘ 


53 S.Ct. 400, 288 U.S. 608, 77 L.Ed. 
9S3. 

50. N.Y.—^Wagar v. Roaser, 190 N. 
Y.S. 677, 199 App.Div. 130. 

11 C.J. p 524 note 73. 

51. U.S.—Universal Credit Co. v. 
Fortinberry, C.C.A.Tex., 63 P.2d 71 
—In re Cullen, D.C.Md., 282 F. 902 
—In re A. E. Fountain, Inc., C.C.A. 
N.Y., 282 F. 816. 

Kan.—Habegger v. Skalla, 34 P.2d 
113, 140 Kan. 166. 

Mass.—Hartford Accident & In- 
demnity Co. v. Callahan, 171 N.E. 
820, 271 Mass. 556. 

Mich.—Motor Bankers' Corporation 
V. C. 1. T. Corporation, 241 N.W. 
911, 258 Mich. SOI. 

N.J.—^Vonhof V. General Contract 
Purchase Corporation, 170 A. 239, 
115 N.J.Eq. 239—Smith v. Commer- 
cial Credit Corporation, 165 A. 637, 
113 N.J.Eq. 12, affirmed Morrow v. 
Smith, 170 A. 607, 115 N.J.Eq. 310 
—^Karkuff v. Mutual Securities Co., 
148 A. 159, 108 N.J.Eq. 128, affirm¬ 
ed 148 A. 160, 108 N.J.Eq. 128. 

Tex.—General Motors Acceptance 
Corporation v. Bettes, Civ.App., 57 
S.W.2d 263, error refused. 

Wash.—General Motors Acceptance 
Corporation v. Seattle Ass'n of 
Credit Men, 67 P.2d 882, 190 Wash. 
284. 

Sights of holder of trust receipt 

(1) A holder of a trust receipt has 
no better standing as respects credi¬ 
tors than the holder of an unfiled 
mortgage, on delivery of the prop¬ 
erty to the obligor to act as his fidu- 
ciary, unless he derives his security 
title from a person other than the 
one responsible for the satisfaction 
of the obligation which the property 
secures.—In re A. B. Fountain, Inc., 
C.C.A.N.T., 282 F. 816. 

s 

(2) However, if the holder of the 
trust receipt derives his security 
title from a person other than the 
one responsible for the satisfaction 
of the obligation which the property 
secures, the trust receipt need not be 
filed.—In re James, Inc., C.C.A.N.Y., 
30 P.2d 555, reversing, D.C., 30 F. 
2d 551. 

As against laudlord’s Ueu unre- 
corded trust receipts, being chattel 
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mortgages, are void.—Carrollton Ac¬ 
ceptance Co. V. Wharton, Tex.Civ. 
App., 22 S.W.2d 985. 

52. U.S.—In re Bonk, D.C.Mich., 270 
F. 657—In re P. J. Sullivan Co., 
D.C.N.Y., 247 P. 139, affirmed 254 
F. 660, 166 C.C.A. 158. 

N.J.—Stulz-Sickles Co. v. Fredburn 
Const. Corporation, 169 A. 27, 114 
N.J.Eq. 475—^David Straus Co. v. 
Commercial Delivery Co., 112 A. 
417, 95 N.J.Eq. 290, affirming, Ch., 
113 A. 604. 

Wis.—^National Bank of Commerce 
of Milwaukee v. Brogan, 253 N.W. 
385, 214 Wis. 378—Carpenter v. 
Forbes, 247 N.W. 857, 211 Wis. 
648. 

11 C.J. p 524 note 74. 

ladeumity agreemeat which trans- 
ferred chattels as security is “chat¬ 
tel mortgage,” and when not record¬ 
ed is void as against a third per¬ 
son.—U. S. Pidelity & Guaranty Co. 
v. Thompson, 41 P.2d 269, 47 Wyo. 
519—Sterling Lumber Co. v. Thomp¬ 
son, 41 P.2d 264, 47 Wyo. 552—State 
Bank of Wheatland v. Bagley Bros., 
11 P.2d 592, 44 Wyo. 307. 

Xudorsement oa iavoices for ce¬ 
rnent by individual defendant, re- 
citing sale, assignment, and transfer 
of cernent to bank, executed at time 
of loan to corporate contractor, be¬ 
ing not a sale, but at most a mort¬ 
gage, was void as against original 
seller for lack of filing.—^Knicker- 
bocker Portland Cernent Co. v. State, 
217 N.Y.S. 652, 218 App.Div. 22. 

53. Me.—Holt V. Knowlton, 29 A. 
1113, 86 Me. 456. 

11 C.J. p 624 note 75. 

54. N.J.—Rapoport v. Rapoport Ex¬ 
press Co., 107 A. 822, 90 N.J.Eq. 
519. 

55. Me.—Thurlough v. Dresser, 56 
A. 654, 98 Me. 161. 

11 C.J. p 524 note 76. 

56. lowa.—C1 ement v. Swanson, 81 
N.W. 233, 110 lowa 106. 

57. Ark.—Greeson v. German Nat. 
Bank, 95 S.W. 439, 78 Ark. 141. 

53. Me.—Sawyer v. Pennell, 19 Me. 
167. 

11 C.J. p 524 note 79. . 
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the identification of the property, it need not be re- 
corded.®^ 

Collateral agreements. Although a mortgage is 
accompanied by a collateral agreement, the latter 
need not be filed for record where it does not con¬ 
stitute part of the mortgage,^^ and lack of record 
of the accompanying agreement has been held not 
to prevent the court from construing the agreement 
and the mortgage to be a single contract.^i How- 
ever, under a statute permitting a bili of sale to be 
considered as a mortgage although in terms an ab¬ 
solute conveyance, but requiring the recording of 
the instrument or writing limiting its character in 
order that the recording of the bili of sale be ef¬ 
fective, consignment agreements executed at the 
same time as the bili of sale and operating as a de- 
feasance or as an explanation of intention that the 
bili operate as a mortgage must be filed.62 

§ 150. Subject Matter of Mortgage as Affect- 
ing Necessity for Record 

a. In general 

b. Choses in action 

c. Mixed mortgages 

d. Crops 

e. Leasehold interests 

f. Fixtures 

a. In General 

Generaliy, uniess the terms of the partlcular statute 
require otherwise, a mortgage need be recorded oniy 
when the property mortgaged is capable of manual de- 
livery. 

Record or registration under the statutes being 
ordinarily regarded as a substitute for a change of 
possession, it is, according to the general rule, nec- 


essary only where the property mortgaged is capa¬ 
ble of manual delivery.®^ Where, however, the 
statutes do not contemplate a change of possession 
in any instance, under the mortgage before condi- 
tion is broken, a requirement that mortgages shall 
be registered is applicable to mortgages of property 
not capable of a manual delivery.®^ Further, dis- 
tinction has been drawn between the' necessity of 
record under statutes requiring the recordation of 
mortgages of goods and chattels, and statutes re¬ 
quiring the recordation of mortgages of personal 
property, it being held that statutes of the latter 
class cannot be confined to mortgages of tangible 
property.®^ The rule that recordation is not re- 
quired as to mortgages of property not capable of 
passing by manual delivery has been applied to 
mortgages of property not in esse,66 and to an eq- 
uitable mortgage of a vested remainder in person- 
alty.67 Where the statute does not require record¬ 
ing uniess the subject matter of the mortgage is of 
a particular specified kind, failure to record does not 
affect the lien of the mortgagee on property not of 
that kind. 6 8 

b. Ohoses in Action 

Uniess required by statute, mortgages of choses fn 
action need not be recorded. 

Mortgages of choses in action need not be record¬ 
ed, according to the generaliy accepted doctrine, 
where the recording acts merely require the recor¬ 
dation of mortgages of ^‘goods and chattels,”®® *So, 
it has been held that a mortgage of corporate stocks, 
bonds, or other securities,^® or of a liquor tax cer- 
tificate,'^^ need not be recorded. Under other stat¬ 
utes, however, recordation of mortgages of choses 
in action has been held necessary.^^ 


59. Ark.—^Lund v. Fletcher, 39 Ark. 
325. 

11 C.J. p 524 note 80. 

60. U.S.—In re Pilot Radio & Tube 
Corporation, C.C.A.Mass., 72 F.2d 
316, aflarming, D.C., 5 P.Supp. 453, | 
certiorari denied Eckhardt v. Ball, 
55 S.Ct. 98, 293 U.S. 584, 79 L.Ed. 
680. 

11 C.J. p 524 note 81. 

61. Wis.—^Blakeslee v. Rossman, 43 
Wis. 116. 

62. U.S.—In re Sachs. C.C.A.Md., 30 
P.2d 510, affirming in part and re- 
versing in part, D.C., 21 P.2d 984. 

€3. Wis.—Rommerdahl v. Jackson, 
78 N.W. 742, 102 Wis. 444. . 

11 C.J. p 524 note 83. 

©4. N.D.—Sykes v. Hannawalt, 65 
N.W. 682, 5 N.D. 335. 

11 C.J. p 524 note 84. 

©5w N.D.—Sykes -V. Hannawalt, su¬ 
pra. 

14 O.J.S.-48 


66. N.T.—Prost v. Willard, 9 Barb. 
440. 

11 C.J. p 525 note 86. 

67. N.T.—Tilden v. Tilden, 57 N.Y. 
S. 864, 26 Misc. 672. 

68. Wis.—Stradiing v. Nelson, 202 
N.W. 691, 186 Wis. 308. 

69. XJ.S,—In re B. & B. Motor Sales 
Corporation, D.C.N.J., 277 P. 808. 

Mich.—In re United Puel & Supply 
Co., 230 N.W. 164, 250 Mich. 325. 

11 C.J. p 525 note 89. 

70. U.S.—^Westinghouse Electric & 
Mfg. Co. V. Brooklyn Rapid Trans¬ 
it Co., D.C.N.Y., 288 F. 221. 

11 C.J. p 525 note 90. 

Mortgage to secure payment of 
bonds 

Where a Corporation executed a 
mortgage covering its securities to 
secure the payment of its corporate 
bonds, but the mortgage contained 
no provision that the stocks and 
bonds covered thereby were to be 
delivered to the lender on the day 
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the loan was made, the mortgage 
was not required to be filed under N. 
Y.Lien L. § 90, as amended by L. 
1909, c 38, Consol.Li. c 33, which 
provided that the section providing 
that the requirement of filing should 
not apply to mortgage or pledge of. 
or lien on, stocks or bonds mort¬ 
gaged or pledged to secure the pay¬ 
ment of a loan, which stocks or 
bonds were to be delivered to the 
lender on the day such loan was 
made, and made such mortgage yalid 
as against the creditors, with a pro¬ 
vision that, if the securities were 
not delivered the mortgage should 
be filed.—^Westinghouse Electric & 
Mfg. Co. V. Brooklyn Rapid Transit 
Co„ supra. 

71. N.Y.—Niles v. Mathusa, 57 N.E. 
184, 162 N.Y. 546, affirmed 47 N.Y. 
S. 38, 20 App.Div. 483. 

72. Tenn.—^Woodward v. Crump, 32 
S.W. 195, 96 Tenn. 369. 

11 C.J. p 525 note 92. 
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c. Mized Mortgages 

A mortgage covering real and personal property must 
be recorded as a chattel mortgage to give the mortgagee 
a valid lien on the personalty, uniess by statute such 
recording is unnecessary. 

While the contrary has been held under the pro- 
visions of some statutes,'^^ as a general rule, where 
a mortgage covers both real and personal property, 
it seems to be necessary to record it as a chattel 
mortgage in order to give the mortgagee a valid 
lien against a creditor on the personal property in- 
cluded.'^^ However, although failure so to file the 
mortgage may invalidate it as a chattel mortgage, it 
does not affect its validity as a lien on the real es- 
tate,’^5 and a failure to record the instrument does 
not affect its validity as between the partiesJ^ It 
has also been held that an unverified and unrecorded 
chattel mortgage cannot be rendered valid by an 
agreement between the parties to treat the property 
as real estate, where it is not in fact attached to the 
realty,'^'^ 

d. Crops 

Mortgages on crops must be recorded as required by 
statute. 

Where the statute provides for the registration 
of ali mortgages and deeds of trust of personal 
property, it has been held that mortgages of grow- 
ing crops are includedJ^ Under the provisions of 


other statutes, mortgages on growing crops are to 
be recorded in the manner of mortgages on real es- 
tate.*^^ 

e. Leasehold Interests 

Mortgages of leasehold interests are not within the 
terms of statutes relating to registration of chattel mort¬ 
gages. 

The statutes relating to registration of chattel 
mortgages apply only to mortgages of personal 
property and not to mortgages of leasehold inter¬ 
ests or of chattels real,80 which must ordinarily be 
registered as mortgages of real estate,8i for the 
determination of the place of record depends on the 
subject matter of the mortgage rather than on the 
interest of the party in it.82 

f. Fixtures 

Necessity for recording of mortgages on fixtures de¬ 
pends on the terms of the statute and whether the fix¬ 
tures have retained their character of personalty. 

A mortgage of fixtures which retain the charac¬ 
ter of personalty is properly recorded as a chattel 
mortgage.83 A mortgage of an interest in land 
and fixtures annexed to such land need not be re¬ 
corded as a chattel mortgage, and, if so recorded, 
the record will not be notice to a subsequent pur- 
chaser but the rule is otherwise where recording 
as a chattel mortgage is required by statute.85 


73. • TJ.S.—^Anthony v. Butler, B.I., 
13 Pet. 423, 10 L,Ed, 229. 

11 C.J. p 525 note 93. 

74. Mich.—^Detroit Trust Co. v, De- 
troit City Service Co., 247 N.W. 

76. 262 Mich. 14. 

11 C.J. p 525 note 94. 

Mortgti^e of land providiagr liea. on 
rents 

Subsequent purchaser of land for 
value has lien on rents prior to that 
of trustee in first mortgagre provid- 
ing for lien on rents but not indexed 
as chattel mortgage.—Soehren v. 
Hein, 243 N.W. 330, 214 lowa 1060. 

Mortgage recorded as real estate 
mortgage only 

Holder of mortgage on real estate 
and shares of stock in ditch com- 
pany, recorded only as a real estate 
mortgage, is not entitled to fore- 
close on stock as against defendant, 
under evidence disclosing that de¬ 
fendant was a bona fide purchaser 
for value of the stock.—^Woolley v. 
Dowse, 41 P.2d 709, 86 Utah 221. 

75. N.Y.—Hardin v. Dolge, 61 N.Y. 
S, 753, 46 App.Div. 416. 

761. N.J.—^W. D. Cashin & Co. v. 
Alamac Hotel Co.. 131 A. 117, 98 
N.J.Eq. 432. 

11 C.J. p. 525 note 96. j 


77. Ohio.—Graydon v. Atlantic 

Phonograph Co., 35 Ohio Cir.Ct. 260 
—Graydon v. Atlantic Phonograph 
Co., 17 Ohio Cir.CUN.S., 236. 

78. Tenn.—^Woodward v. Crump, 32 
S,W. 195, 95 Tenn. 369—Butler v. 
Hili, 1 Baxt, 375. 

79. Fla.—^Weber v. Belle Mead Be- 
velopment Corporation, 150 So. 594, 
112 Pia. 368—Piant City Agr. Cred¬ 
it Co. v. Pool. 139 So. 595, 103 
Fla. 806. 

11 C.J. p 526 note 1. 

Failnre to record fMt crop mort¬ 
gage until after suit to foreclose 
real estate mortgage, not covering 
crop, and filing lis pendens there- 
in, did not defeat crop mortgagee^s 
prior right to proceeds of crop, as 
the real estate mortgagee, whose 
mortgage did not cover the crop, was 
not within the terms of the statute 
declaring an unrecorded mortgage 
void as to subsequent purchasers or 
encumbrancers.—Haines City Cit¬ 
rus Growers' Ass’n v. Petteway, 145 
So. 183, 107 Fla. 344. 

80. Mass.—^Preedman v. Bloomberg, 
114 N.E. 827, 225 Mass. 491, L.B.A. 
1917C 628. 

11 C.J. p 526 note 4. 

754 


81. U.S.—In re Rogers & Woodward, 
D.C.Vt, 132 P. 560. 

11 C.J. p 526 note 5. 

82. S.C.—Connolly v. Stewart, 1 
Brev. 271. 

83. 111.—Sword v. Low. 13 N.E. 826, 
122 111. 487. 

11 C.J. p 526 note 7. 

Filing witli vUlage olerk 
A chattel mortgage consisting of 
a bili of sale of an undivided one- 
half interest of ali furniture and 
fixtures of a restaurant as security 
and of *'all the stock now in and in 
the future to be bought and kept as 
stock,” which formed but an insig- 
nificant part of value of furniture 
and fixtures, does not come within 
requirements of St.l923 § 2314, re- 
quiring chattel mortgages to .be filed 
with register of deeds, or of § 2316b, 
as to affidavits as to subsequent 
sales of property covered by a chat¬ 
tel mortgage, but is valid when filed 
with the village clerk.—In re Bun- 
lap*s Estate, 199 N.W. 387, 184 Wis. 
345. 

84t N.J.—Potts V. New Jersey Arms, 
etc., Co., 17 N.J.Eq. 395. 

11 C.J. p 526 note 8. 

85w Mass.—Quincy Oil Co. v. New 
England Road Machinery Co., 174 
N.E. 670, 274 Mass. 419. 
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§ 151. Place of Filing or Recording 

a. In general 

b. Character and evidence of residence 

as coiltrolling 

c. Mortgages by nonresidents 

d. Instruments executed by joint mort- 

gagors 

a. In G-eneral 

Recording must be at the place requlred by statute, 
which may be the residence of the mortgagor, or the 
situs of the property, or both, or elther. 

A mortgage must be filed or recorded at the place 
prescribed by statute,^6 and if the mortgage is re¬ 
corded in the wrong place the filing is not construc¬ 
tive notice-S*^ Statutes frequently require the mort- 
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gage to be filed or recorded within the particular 
geographical limits such as the town, township, or 
county, as the case may be, in which the mortgagor 
resides^S at the time of the execution of the instru- 
ment,S9 provided the mortgagor is a resident of the 
state,and it is immaterial where the mortgagee 
resides,91 where he conducts his business,92 or 
where the mortgaged property is located.93 

However, while the mortgagor’s place of resi¬ 
dence would seem to be the most appropriate place, 
as conserving the convenience of the greatest num- 
ber of persons likely to be interested in the proper¬ 
ty,9^ under the statutes in some jurisdictions the 
place for recordation is determined by the situs of 
the property,95 or of the situs of a greater part 


8S. Ind.—Bergitian v. Columbia Se- 
curities Co., 151 N.E. 367, 84 Ind. 
App. 403. 

11 C.J. P 526 note 11. 

87. Ark.—Combs v. Owen, 31 S.W.2d 
127, 182 Ark. 217—Hali v. Cart- 
wright, 20 S.W.2d 124, 179 Ark. 
1082. 

Mo._Bank of Malden v. Wayne 

Heading Co., 200 S.W. 693, 198 Mo. 
App. 601. 

Hj._In re Kenyon, 160 A. 918, 52 R. 

I. 298. 

l/y-is._^Baierl v. Riesenecker, 227 N. 

W. 9, 201 Wis. 454, reversed on 
other grounds 230 N.W, 605, 201 
Wis. 454. 

11 C.J. P 526 note 12. 

88. Ala.—Gay & Bruce v. W. B, 
Smith & Sons, 100 So. 633, 211 Ala. 
358. 

Ark.—Combs v, Owen, 31 S.W.2d 127, 
182 Ark. 217—^Hall v. Cartwright, 
20 S.W.2d 124, 179 Ark. 1082. 

G-a._^Henderson Lumber Co. v. 

Chatbam Bank & Trust Co., 149 S. 
E. 885, 169 Ga. 139. 

Ind._Bergman v. Columbia Securi- 

ties Co., 151 N.E. 367, 84 Ind.App. 
403. 

Mo.— Garner v. Holloway, App., 77 
S,W.2d 650—Bank of Malden v. 
Wayne Heading Co., 200 S.W. 693, 
198 Mo.App. 601. 

N.C._^Foy & Shemwell v. Hurley, 90 

S.E. 582, 172 N.C. 575. 

Rj.—^in re Kenyon, 160 A. 918, 52 
R.I. 298. 

Vt.—^Drolette v. Russell, 163 A. 565, 
105 Vt. 58. 

11 C.J. p. 526 note 13. 

False statements a« to residence 
Where horse dealer sold horse and 
took notes and mortgage, having it 
recorded in town in which the pur- 
chaser falsely sald he resided, record 
of mortgage was invalid as against 
bona fide purchaser in such town, 
and deafer could not retake horse un¬ 
der Rev.St. c 96 § 1, as to recording 
chattel mortgages.—Martin v. Green, 


102 A. 977, 117 Me. 138—11 C.J. p 
526 note 13 [a]. 

Residence of Corporation 

(1) Under a recording act requir- 
ing recording in the county -where 
the mortgagor resides, where Corpo¬ 
ration had office in county desig- 
nated in its articles and certificate 
of incorporation, mortgage recorded 
in another county in which manufac- 
turing piant and business office were 
located is void as against attaching 
creditors.—Bank of Malden v. Wayne 
Heading Co., 200 S.W. 693, 198 Mo. 
App, 601. 

<2) “Residence*’ of Ohio Corpora¬ 
tion within statute for filing mort¬ 
gages is county where by articles 
Corporation is located and transacts 
Principal business.—Sweeney v. Key- 
stone Driller Co., 170 N.E. 436, 122 
Ohio St, 16. 

11 C.J. p 526 note 13 [c]. 

88. lowa.,—Lee County Sav. Bank v. 
Snodgrass Bros., 166 N.W. 680, 182 
lowa 1387. 

Wis.—Cappon v. 0*Day, 162 N.W. 

655, 165 'Wis. 486, 1 A.L.R. 1657. 

11 C.J. p 527 note 14. 

90. Kan.—Golden v. Cockril, 1 Kan. 
259, 81 Am,D. 510. 

11 C.J. p 527 note 15. 

91. N.H.—Stowe v. Meserve, 13 N. 
H. 46. 

11 C.J. p 527 note 16. 

92. NvC. —^Weaver v. Chunn, 6 S.E. 
370, 99 N.C. 431. 

93. Mo.—Rice v. Sally, 75 S.W. 398, 
176 Mo. 107. 

11 C.J. p 527 note 13. 

Property in possession of third per- 
son 

Since the recording act applies to 
cases where the mortgagor retains 
actual possession, it was not neces- 
sary to record the mortgage in the 
county where the property was lo¬ 
cated in charge of a third person, in 
order to constitute constructive no- 
tice of what the mortgage in fact 

755 


contained.—^National Bank of Mil- 
ton V. 0*Brien, 195 N.W. 611, 196 
lowa 865. 

94. Tex.—Griffith. v. Morrison, 58 
Tex. 46. 

95. U.S.—Beaver Creek Conso 1. Coal 
Co. V. Porter Mining Co., D.C.Ky., 

60 F.2d 602. 

111.—Farmers* State Bank v. Ras- 
mussen, 254 Ill.App. 136. 

Minn.—Dower Lumber Co, v. Rode- 
wald, 196 N.W. 473, 157 Minn. 314. 
Mont.—Chester State Bank v. Great 
Northern Ry. Co., 190 P. 136, 58 
Mont. 44. 

N.D.—Hansboro State Bank v. Im- 
perial Elevator Co., 179 N.W. 669, 

46 N.D. 363. 

Or.—Bankers’ Discount Corporation 
V. Noe, 242 P. 610, 116 Or. 570. 

Tex.—First State Bank of Kings- 
ville V. First State Bank of George 
West, Civ.App., 32 S.W.2d 378. 

11 C.J. p 527 note 20. 

Property to be removed limnedlately 

(1) Where a mortgage of a car 
describes it as situated in another 
county than the place where the 
mortgage is made, and it is under- 
stood that it is to be immediately 
taken there, such other county is the 
proper place for recording the in- 
strument.—Flora v. Julesburg Mo¬ 
tor Co., .493 P. 545, 69 Colo. 238. 

(2) IVh^re a resident of Colorado 
sold a mot^ truck to a farmer in 
Nebraska, ^n^ the mortgage taken 
for the purchase price described the 
chattel as situated in D county, Neb., 
and it was understood that it was 
to be immediately taken there, such 
county was the ‘proper place to ^ 
record the mortgage.—Plora v. Jules¬ 
burg Motor Co., 193 P. 545, 69 Colo. 
238. 

Property in transit 
Under a provision that property 
mortgaged while in transit to the res¬ 
idence of the mortgagor or the place 
where the property is to be used is, 
during a reasonable time for trans- 
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thereof.95 

Under other statutes record both at the place of 
the mortgagor’s residence and of the situs of the 
property is required;^" under others the recording 
must be at the place of his residence and vvhere 
he principally transacts his business;9S while under 
stili others it is sufficient to record the mortgage at 
either place 9 ^nd under others it must be record- 
ed where the property is located unless immediately 
removed to the county of the grantor’s residence.^ 

Where under the statute the mortgage cannot be 


properly recorded or filed as to ali the property con- 
veyed in a single place, it must be filed or recorded 
in the additional places indicated or it will be in- 
valid pro tanto.2 

A mortgage recorded in the county where the 
chattels are situated, as required by statute, is valid 
as to them although not recorded in any other coun- 
ty.3 

Where the mortgage shows on its face that it is 
entitled to record in the county in which it is pre- 


portation considered to be in the 
county of residence or of use, a 
mortgagee of horses, etc., shipped 
to a county for use on farm, has 
constructive notice of plaintiffs pri¬ 
or mortgage, taken when the horses 
were in a car billed to that county 
and previously recorded in that 
county, so that his own mortgage, 
taken in another county where the 
horses were temporarily stabled, was 
inferior.—First Nat. Bank of Canton 
V. Baldridge, 159 N.W. 130, 37 S.D. 
606. 

Property to become fixtures 

The rights of the holder of a mort¬ 
gage on an engine and boiler given 
to secure the purchase price are su¬ 
perior to those of lien claimants 
charged with notice of the mortgage 
by filing thereof in the county 
where the mortgaged property was 
to be annexed to realty before it was 
so annexed.—^Dower Lumber Co. v. 
Rodewald, 196 N.W. 473, 157 Minn. 
314. 

Uortgagor^s residence not proper 
place 

Mortgage on personalty, perma- 
nently located in another county than 
that of mortgagor’s residence, should 
be recorded in former county.—^Beav- 
er Creek Consol. Coal Co. v. Porter 
' Mining Co., D.C.Ky,, 60 F.2d 602. 

Stipnlations 

Where at the time an automobile 
was sold it was known that the pur- 
chaser was a resident of W county, 
and it was stipulated that he was to 
retain possession of the ^ear in W 
county, and not to permit be re¬ 
moved therefrom, the li^ties in ef- 
fect stipulated that thi ^r was de- 
livered in W county, and the situs of 
the car at the time the mortgage 
was given should be deemed to be in 
W county, so that W county was the 
proper place to die mortgage there- 
on.—^Mulier v. Bardshar, 205 P. 845, 
119 Wash. 252. 

£rror in descriptton of location 
Where mortgaged chattels were 
actually in county at time of execu- 
tion, delivery, and filing of mort¬ 
gage, that part of such chattels was 
described as being in another qoun- 
ty was immateriaL-^State Bank of 


Wheatland v. Bagley Bros., 11 P.2d 
572, 44 Wyo. 244. rehearing denied 
13 P.2d 564, 44 Wyo. 456. 

Mistake as to situs 
Under Code 1906, §§ 2785, 2787, 
Hemingway Code §§ 2289, 2291, re- 
quiring mortgages and deeds of trust 
on personal property to be recorded 
in the county in which the property 
may remain, a deed of trust to se¬ 
cure purchase price of property 
which was immediately carried to, 
and thereafter remained in, the 
county in vrhich purchaser resided, 
was not constructive notice to a sub- 
sequent purchaser for a valuable con- 
sideration unless recorded in such 
county, although recorded in county 
of seller’s residence, and although 
seller did not know buyer was a resi¬ 
dent of such other county.—McLarty 
V. Ashmore, 91 So. 421, 128 Miss. 7S5. 

Mortgage of property by public Serv¬ 
ice corporatioas 

Ohio.—Thompson v. Chagrin Falis 
Electric Co., 21 Ohio Cir.Ct.N.S., 
291. 

Effect of chaage of statute 

A statute repealing a provision for 
recording in the county where the 
mortgagor resides and substituting a 
provision requiring a mortgage to be 
filed in the county where the prop¬ 
erty was situated does not impair 
the validity of a mortgage pre¬ 
viously filed, in accordance with the 
law then in force, in the county 
where the mortgagor resided.—Ches- 
ter State Bank v. Great Northern Ry. 
Co., 190 P. 136, 58 Mont. 44. 

»6. Colo,—Tabor v. Sampson, 4 P. 
45, 7 Colo, 426. 

97. Ala,— Kinney Bros. v. Cole, 77 
So. 242, 16 Ala.App. 246. 

11 C.J, p 527 note 22. 

Property removed to couuty of resi- 
dexice 

Where a mule, purchased in Thom- 
as county, upon which a mortgage 
was thereupon executed, was taken 
by the buyer to Grady county, where 
he resided, and where the mule was 
thereafter kept, the recording of 
the mortgage in Grady county was 
notice to a subsequent mortgagee, 
notwithstanding Civ.Code 1910 § 
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3259, relative to recording the mort¬ 
gage in the county in which the 
property is located when the mort¬ 
gage is executed and in the county 
where the mortgagor resides.—Grady 
Trading Co. v. Ireland, 114 S.E. 86, 
29 Ga.App. 172. 

98. Mass.—^Alexander v. F, L. 
Smithe Mach. Co., 143 N.E. 321, 248 
Mass. 436. 

Constmction of statute 

(1) Words “principally transacts 
his business” in a statute requiring 
that a mortgage be recorded on rec- 
ords of town where mortgagor re¬ 
sides and principally transacts his 
business when mortgage is made do 
not include “trade, calling- regular 
occupation, work and employment” 
as used in earlier statutes but 
omitted in the statute under consid- 
eration.—Bankers of Massachusetts 
v.. Reid, Murdoch & Co., Mass., 8 N. 
B.2d 19. 

(2) In Gen.Li.Mass. c 255 § 1, re¬ 
quiring mortgages to be recorded in 
the town where the mortgagor re¬ 
sides when the mortgage is made 
and also in the town where he then 
principally transacts his business, 
the Word “resides" means the place 
of his permanent abode, and not.the 
place where he may be temporarily 
living. A chattel mortgage made by 
a bankrupt, whose place of business 
and permanent residence was in Bos¬ 
ton, where the mortgage was record¬ 
ed, held not invalid, under the law of 
Massachusetts, because it was not 
also recorded in the town where 
bankrupt was living temporarily 
when it was made.—Petition of Mc- 
Lauchlan, C.C.A.Mass., 1 P.2d 5. 

99. Kan.—Toronto State Bank v. 

Guy, 187 P. 865, 106 Kan. 244. 
Tex.—^McCarty Motor Co. v. R. F. 
Finance Corporation, Civ.App., 41 
S.W.2d 258. 

11 C.J. p 527 note 23. 

1. Ala.—Wells v. Wright, 122 So. 
167, 219 Ala. 261. 

2. U.S.—Guras v. Porter, D.C.Cal., 
118 F. 668. 

11 C.J. p 527 note 24. 

3» Or*—Bankers* Discount Corpora¬ 
tion v. Noe, 242 P. 610, 116 Or. 570. 
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sented for record, the recorder of that county has 
no alternative but to record.^ 

b. Character and Evidence of Residence as Con- 
trolling 

Where recordlng is required at the place where the 
mortgagor resides, the usuai rules for determinatlon of 
residence are applicable. 

Where the statute requires that a mortgage of 
chattels shall be recorded at the place where the 
mortgagor resides, the question involved is not one 
of domicile but of residence,^ which is largely a 
question of intention.^ Residence means something 
more than a mere presence in a place, particularly 
where the mortgagor has at the same time a perma¬ 
nent place of abode in another locality.*^ A mere 
temporary or casual absence on business or pleasure 
will not render the person a nonresident.^ The fact 
of actual residence is to be determined by the ordi- 
nary and obvious indicia of residence.^ 

Effect of recitals. Although recitals in the in- 
strument as to residence have been held to be suffi¬ 
cient to make out a prima facie case,iO the better 
rule is that such recitals are to be disregarded,^^ 
and do not preclude third persons from showing 
that such place was not in fact the residence of the 
mortgagor.12 

Burden of proof, Where the mortgagor’s resi¬ 
dence Controls as to the proper place of record, one 
claiming under the mortgage must establish that the 
mortgagor's residence was such as to render the fil- 
ing proper,i3 

Admissihility and sufficiency of evidence. As bear- 

111.—Maxcy-Barton Organ Co. v. 

Glen Bldg. Corporation, 189 N.E. 

326, 355 111. 228, 95 A.L.R. 321. 

5, Ga.—Farmer v. Phillips, 78 S.E. 

353, 12 Ga.App. 732. 

11 C.J. p 527 note 25, 

A mortgage hy a Corporation, is 
properly recorded or filed in the 
county where by its articles the Cor¬ 
poration is located and transacts its 
Principal business.—Sweeny v. Key- 
stone Driller Co., 170 N.B. 436, 122 
Chio St. 16—11 C.J. p 527 note 25 
Ca]. 

e. Kan.—Strackeljohn v. Campbell, 

12 P.2d 829, 136 Kan. 145. 

7. - Ga.—Farmer v. Phillips, 78 S.E. 

353, 12 Ga.App. 732. 

11 C.J. p 527 note 26. 

8. Kan.—Strackeljohn v. Campbell, 

12 P.2d 829, 136 Kan. 145. 

11 C.J p 528 note 28. 

9. Ark.—Combs v. Owen, 31 S.W.2d 
127, 182 Ark. 217. 

11 C.J. p 528 note 29. 

DeterminatioiL of residence 

(1) Chattel mortgagor’s residence,^ 


ing on the question of residence, the contemporane- 
ous acts of the parties showing their intention are 
admissible.^^ Evidence that the mortgagor left his 
family and permanent abode and went to another 
county is insufficient to show his residence in the 
latter county so as to make recording there prop- 

er.^5 

c. Mortgages by Nonresidents 

In general a mortgage on property in a state other 
than that in which the mortgagor resides must be re¬ 
corded at the situs of the property, 

Nonresidents of the state have been denied the 
advantages of provisions in recording statutes and 
compelled to rely on a change of possession,^^ but 
by statute, in many jurisdictions, in the absence of 
the mortgagor from the state, the mortgage is to be 
recorde^d where the mortgaged property is located,^ 
at the time of the execution and delivery of the 
mortgage.is Where the mortgagor is a nonresident 
and the""mortgaged property is not within the state, 
although described in the mortgage as being so lo¬ 
cated, the recording of the mortgage in the state 
is not valid as to third persons.^^ 

d. Instruments Executed by Joint Mortgagors 

Mortgages by joint mortgagors must ordinarlly be 
recorded at the place of residence of each of them» where 
residence of. the mortgagor determines the place of re¬ 
cording. ^ 

In those jurisdictions in which the place of rec¬ 
ord is determined by the residence of the mortga¬ 
gor, an instrument executed by several persons re- 
siding in different counties or towns must be re¬ 
corded in each place in which such persons reside 

Proof of invalidity of recording see 
infra § 166. 

14. Mich.—Loeser v. Jorgenson, 100 
N.W. 450, 137 Mich. 220. 

11 C.J. p 528 note 34. 

15. Ark.—Combs v, Owen, 31 S.W. 
2d 127, 182 Ark. 217. 

16. Ind.T.—McFadden v. Blocker, ^ 
§.W. 873., 3 Ind.T. 224, 58 L.R.A. 
894. 

11 C.J. p 528 note 35. 

17. N.J.—Mill Factors Corporation 

V. Guardian Trust Co., 154 A. 420, 
107 N.J.Law 529 —Farmer & Ocbs 
Co. V. Ginsburg, 137 A. 444, 5 N. 
J.Misc. 572. 

11 C.J. p 528 note 36. 

18. Mich.—Marquette First Nat. 
Bank v. Weed, 60 N.W. 864, 89 
Mich. 357. 

19. 111.—^Vervaris v. Bgan, 226 111. 
App. 500. 

ao. Wis.—Cappon v. O^Bay, 162 N. 

W. 655, 165 Wis. 486, 1 1657. 

11 C.J. p 528 note 38. 


as respects proper place of filing 
mortgage to create notice, is de- 
terminable from the facts and cir- 
cumstances of the particular case. 
—In re Wilson, D.C.Minn., 18 P.2d 
108. 

(2) Where circumstances concur 
with mortgagor’s declared inte,ntion 
to fix residence for indefinite time, 
finding that such place constitutes 
legal residence within registration 
statute will not be disturbed.— 
Strackeljohn v. Campbell, 12 P.2d 
829, 136 Kan. 145. 

10. Ind.—Brown v. Corbin, 23 N.B. 
276. 121 Ind. 455. 

11 C.J. p 528 note 30. 

11. U.S.—Stewart v. Platt, N.T., 101 
U.S. 731, 25 L.Ed. 816. 

11 C.J. p 528 note 31. 

12. N.T.—Baumann v. Libetta, 23 N. 
Y.S. 1, 3 Misc. 518. 

11 C.J. p 528 note 32. 

13. Ark.—Combs v. Owen, 31 S.W. 
j 2d 127, 182 Ark. 217. 

I 11 C.J. p 528 note 33.- 
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and if some of them are nonresidents and some 
residents, then in the places where the residents re- 
side,2i 

A chattel mortgage given by a partnership, the 
partners residing in different places, must be filed 
in each recording district in which any one of the 
partners resides,-- unless some of them are nonres¬ 
idents of the state.23 

§ 152. -Recording Districts 

Recording must be made wlthin the proper recording 
district. 

Ordinarily, recording districts are determined by 
county, town, or township lines, and there is no dif- 
ficulty in determining their exact boundaries,^^ and, 
if these geographical divisions are not observed in 
recording the mortgage, its recordation is of no ef- 
fect as to third persons.^s If the mortgage is de- 
posited for record in the office of the recorder of the 
district in which the property is located at the time, 
a subsequent change of the boundary of the record¬ 
ing district willl not affect the validity of the prior 
recordation.2® 

§ 153. -Unorganized Counties 

Where unorganized localities or counties are Joined to 
others for recording purposes, a mortgage executed in 
the unorganized place must be recorded as required; but 
where not so joined possession must be taken by the 
mortgagee. 

In many jurisdictions unorganized places or coun¬ 
ties are joined to others for registration purposes, 
and such provisions have been upheld,^^ but if not 
so joined the mortgagee must take possession to be 
protected against the claims of third persons.^^ If 
the statute applies in terms to real estate mortgages, 
it will not be extended by implication to chattel 
mortgages.29 


§ 154. -Effect of Removal of Mortgagor 

Removal of the mortgagor from the district where he 
resided and the mortgage was recorded does not in vali¬ 
date the recording; nor will his removal to the place 
where the mortgage was improperly recorded validate the 
recording. 

The removal of the mortgagor from the district 
in which he resided when the mortgage was exe¬ 
cuted and where it was duly recorded, and the tak- 
ing of the mortgaged property with him, do not in- 
validate the record of the mortgage or necessitate 
the recording of it in the district to which he has 
removed,30 except where recording in the new lo- 
cality may be required because of the removal of the 
property thereto, as stated infra § 155. Where the 
mortgagor after the execution and before the re¬ 
cording of a mortgage removes to another county, 
the latter county is the proper place of record^i 
If the mortgage has been recorded in a town where 
the mortgagor does not reside, his subsequent re¬ 
moval to such town will not validate the mortgage 

as to third persons.^^ 

§ 155. -Effect of Removal of Goods 

Ordinarily, by statute, where goods are removed 
from the place where the mortgage is recorded the mort¬ 
gage must be recorded in 'the place to which the goods 
are removed. 

Where the situs of the mortgaged property is 
made a controlling element with reference to the 
place of filing or registration, as discussed supra 
§ 151, the situs intended is that existing at the 
time when the instrument is executed, and not 
where it may thereafter be removed.33 In the ab- 
sence of any specific statutory provision regarding 
the removal of mortgaged property, the record of 
a mortgage in the town or county where it is re¬ 
quired to be originally filed for record is held to be 
constructive notice to all the world, and the mort¬ 
gage is valid without refiling even though the pro£- 
erty may be removed to another town or county>34 


21. N.J.—^De Courcey v. Collins, 21 
N.J.Eq. 357. 

11 CJ. p 528 note 39. 

22. U.S.—Brandes v. Barber, C,C.A. 
Ark., 13 F.2d 65. 

11 C.J. p 529 note 40. 

23. Mich.—Hubbardston Lumber Co. 
V. Covert, 35 Mich. 254. 

11 C.J. p 529 note 41. 

24. Ala.—Griffin v. Karter, 22 So. 
484, 116 Ala. 160. 

11 C.J. p 529 note 42. 

25. Ala.—Griffin v. Karter, supra. 

11 C.J. p 529 note 43. 

25. Mont.—Chester State Bank v. 
Great Northern Ry. Co., 190 P. 136, 
58 Mont. 44. ‘ 

11 C.J. p 529 note 44. 

2!7. Tex.—^Portales First Nat Bank 


V. McElroy, 112 S.W. 801, 51 Tex. 
Civ.App. 284. 

11 C.J. p 529 note 46. 

28. Me.—Peaks v. Smith, 71 A. 884, 
104 Me. 315. 

2$, Tex.—Portales First Nat. Bank 
V. McElroy. 112 S.W. 801, 61 Tex. 
Civ.App. 284. 

^30. Mo.—Shanks v. Tinder, 257 S.W. 

188, 216 Mo.App. 173. 

Wis.—^Black Hawk State Bank v. 
Kinzler, 215 N.W. 433, 194 Wis. 
29. 

11 C.J. p 529 note 49. 

31. S.C.—^Avery v. Wilson, 25 S.E. 
286, 47 S.C, 78. 

11 C.J. p 529 note 50. 

32. Vt.—Drolette v. Russell, 163 A. 
565, 105 Vt 58. 


Wis.—^Baierl v. Riesenecker, 227 N. 
W. 9, 201 Wis. 454, reversed o» 
other grounds 230 N.W. 605, 201 
Wis. 454—Cappon v. 0’Day, 162 N. 
W. 655, 165 Wis. 486, 1 A.L.R. 1657. 

33. N.D.—^Hansboro State Bank v. 
Imperial Elevator Co., 179 N.W. 
669, 46 N.D. 363. 

11 C.J. p 529 note 52, p 530 note 53. 

However, filing of mortgage after 
its execution in county to which 
property was subsequently removed 
constitutes notice, although mort¬ 
gage had not been filed in county 
wherein property was situated at 
time of execution thereof.—Mitchell 
V. Guaranty State Bank of Okmulgee, 
172 P. 47, 68 Okl. 110, 

34. U.S.—Globe Grain & Milling Co. 



14 C.J.S. 


CSATTEL MORTQAOES 


§ 155 


or even to another state, as sho\vn supra § 15. ing of mortgages in the county into which the mort- 

However, by statute it is ordinarily required that if gaged property is removed allow the mortgagee a 

the mortgaged property is removed to another coun- certain time within which to so file or record his 

ty the mortgage must be refiled or recorded anew mortgage after removal of the goods, and failure 

in the county to which it is removed, otherwise it is prescribed time renders the 

ineffectual as against creditors and innocent pur- unprotected in such county ;36 but untii 

chasers of the property in the latter county.35 . °P- 

erates as constructive notice to subsequent creditors, 

Generally the statutes requiring filing or record- purchasers or encumbrancers in such county,and 


V. De Tweede Northwestern & Pa¬ 
cific Hypotheekbank, C.C.A.Idaho, 
69 F.2d 418—^Evans v. First Nat 
Bank & Trust Co. of Oklahoma 
City, C,C.A.Tex., 49 P.2d 125. 

Colo.—^Walker v. Mathis, 242 P. 68, 
78 Colo. 384. 

Idaho.—Tounir v. Boise Payette Lum- 
ber Co.. 264 P. 873, 874, 45 Idaho 
671, citing Oorpns Juris. 

Ky.—Hauseman Motor Co. v. Napier- 
ella, 3 S.W.2d 1084, 223 Ky, 433. 
Tex.—^A. H. Karcher & Co. v. Davis, 
Civ.App., 278 S.W. 302, 

Vt.—Sargent, Osgood & Roundy v. 

Kelly, 132 A. 135, 99 Vt 350. 

11 C.J, p 530 note 54. 

35. La.—Gulf Pinance & Securities 
Co. V. Taylor, 107 So. 705, 160 La. 
945—^Wilson v. Lowrie, 101 So. 549, 
156 La. 1062—^Tex-La Realty Co. v. 
Earnest, 124 Sq. 558, 11 La.App. 
617—Gulf Pinance Securities Co. v, 
Taylor, 2 La.App. 473. 

Okl.—Continental Gin Co, v. Sims, 
229 P. 818, 103 Okl. 191—-Snodgrass 
V. J. I. Case Threshing Mach. Co., 
174 P. 515, 70 Okl. 303. 

Tex.—Taylor v. Tillotson, Civ.App., 
272 S.W. 323. 

Wash.—Mulier v. Bardshar, 205 P. 

845,'ll9 Wash. 252. 

11 C.J. p 530 notes 56, 57. 

Furpose of statute relating to re¬ 
moval of mortgaged chattels from 
county is to protect mortgagee and 
innocent purchasers or encumbranc¬ 
ers or attachment or judgment cred¬ 
itors in case property is removed 
without mortgagee’s knowledge or 
consent from county in which chat- 
lel mortgage is recorded.—Globe 
Grain & Milling Co. v. De Tweede 
Northwestern & Pacific Hypotheek¬ 
bank, C.C.A.Idaho, 69 P.2d 418. 
.Piling uot notice outside parish 
Statutory requirements of mort- 
.gage as to third persons without no¬ 
tice refers to third persons in par- 
• ish where property is located or 
'where mortgagor resides and not in 
a parish to which the property is 
removed.—^Krivos v. Simmons, 134 
So. 727, 16 La.App. 421. 

FUing of duplicate origiual chattel 
mortgage in county to which prop- 
•erty was removed and indexihg of 
,same was sufidcient to continue lien. 
—In re Neil, D.C.Wash., 44 P,2d 666. 
Fermauent location 
Where chattels mortgaged in one 


county were removed by mortgagor 
to another county and there used 
in his business for more than one 
hun^ed twenty days, they were 
“permanently located” in latter coun¬ 
ty within Rev.L.1910 § 4032, requir¬ 
ing refiling of mortgage in county 
where mortgaged property is per¬ 
manently located.—^Pirst Nat. Bank 
V. Guess, 179 P. 29, 72 Okl. 125. 
Temporary removal 

Lien of mortgage was not lost by 
temporary removal for pasturage 
purposes of mortgaged cattle from 
one county into another.—^Evans v. 
First Nat. Bank & Trust Co. of Ok¬ 
lahoma City, C.C.A.Tex., 49 P.2d 125. 
Time of purchase 

(1) Under a provision invalidating 
a mortgage lien where property is 
removed to another county unless 
the mortgagee within thirty days re- 
records the mortgage, the lien of 
the mortgage is lost when the mort¬ 
gage was not filed within the thirty- 
day period, although the purchase 
was within the thirty-day period.— 
Mulier V. Bardshar, 205 P. 845, 119 
Wash. 252. 

(2) One appropriating property 
covered by mortgage within thirty 
days after removal from county was 
guilty of conversion.—^Pacific Pruit 
Exchange v. P. E. Booth Co., 283 P. 
944, 103 Cal.App. 54. 

Beturu to first county immatexial 

A mortgage is void against third 
party where automobile remained 
without county where mortgaged 
over thirty days, although being re- 
paired and thereafter returned.— 
Kahriman v. Fitzgerald, 259 P. 90, 85 
Cal.App. 180. 

Frior creditors 

Where mortgage is properly filed 
in county where mortgaged property 
was located at time mortgage was 
made, and thereafter property is per¬ 
manently removed to another county 
with mortgagee’s consent, mortgage 
need not be refiled in county to 
which property is removed to pre- 
serve its validity as against credi¬ 
tors whose claims arose prior to ex- 
ecution of 'mortgage.—^Burkdoll v. 
Simpson, 48 P.2d 1072, 173 Okl. 397, 
103 A.L.R. 195. 

Effect os. other rights ' 

Where mortgaged sheep were re¬ 
moved from county and converted 
within thirty days after removal, 

759 ■ 


mortgagee, .although he could not 
sustain mortgage lien without filing 
copy of mortgage in county to which 
sheep were removed, was not re¬ 
quired to file such copy to recover 
for conversion.—Schneller v. Vin¬ 
cent, 229 P. 737, 131 Wash. 238, af- 
firmed 237 P. 1119, 135 Wash. 698. 

36. Okl.—Continental Supply Co. v. 
Badgett, 242 P. 209. 114 Okl. 1— 
Snodgrass v. J. I. Case Threshing 
Mach. Co., 174 P. 515, 70 Okl. 303. 
Bemoval to third county 
Under Code 1907 § 3376, requiring 
mortgage to be recorded in county 
to which mortgaged property is re¬ 
moved within three months from re¬ 
moval, where property remained in 
county to which it was removed for 
five months without recording it 
therein, and was thereafter removed 
to a third county, and sold to pur- 
chaser for value and without actual 
notice within a month after removal, 
without reporting it in third county, 
original recordation was insuificient 
constructive notice, having lost its 
eifect in second county.—Howe v. 
Simison, 81 So. 837, 17 Ala.App. 59. 

Time of removal Controls 
Under Rev.St.l911 art 6841, where 
mortgage on mules was given to the 
sellers thereof by the buyers, and 
the mules were moved to Louisiana, 
where the lien of the mortgage was 
recorded, the sellers’ liens become in¬ 
ferior to the liens of a bank, ac- 
quired after the mules were brought 
back into another county of Texas 
and recorded there before the sellers* 
mortgage was recorded, the record¬ 
ing of the mortgage by the sellers 
in the county into which the mules 
were brought back not having been 
within four months after the remov¬ 
al of the mules from another county 
where the lien was first recorded, 
into Louisiana on the original sale. 
—Hart Bros. v. Kirkes, Tex.Civ.App., 
225 S.W. 870. 

3!7. Ala.—Cole v. Gay & Bruce, 104 
So. 774, 20 Ala.App. 643. 

Okl.—^Drum Standish Commissi on Co. 
v. First Nat. Bank & Trust Co. of 
Oklahoma City, 31 P.2d 843, 168 
Okl. 400—^National Bond & Invest- 
ment Co. v. Central Nat. Bank of 
Bnid, 285 P. 828, 142 Okl. 96— 
Farmers’ State Bank of Wheatland 
V. North Oklahoma State Bank of 
Britton,. 230 P. 914, 104 Okl. a48 
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a purchaser before the expiration of the time limit 
does not become a purchaser in good faith because 
of the failure of the mortgagee to file in such coun- 
ty thereafter.38 

Statutes regulating the filing of mortgages in oth- 
er counties to which the property may be removed 
apply the same test of good faith and valuable con- 
sideration to creditors,^^ subsequent purchasers,^® 
and mortgagees,^^ in such counties as in the orig- 
inal county. 

Statutes requiring a refiling after removal apply 
only to cases where the removal was made with the 
consent of the mortgagee; the mortgage need not 
be refiled where the property was removed without 
the mortgagee’s consent, ^2 although the contrary 
has been held.^2 Where the mortgagee has con- 
sented to the removal of the mortgaged property 
to another state, or county, his subsequent filing of 
the mortgage in the county of the original situs of 
the property is ineffective.^^ Due registration after 
the removal of the property renders the mortgage 
effectual against subsequent purchasers and credi- 


tors, although there was no registry in the county 
where the property was when the mortgage was ex- 

ecuted.'^^ 

Under a statute requiring filing in the county 
where the property is located unless immediately re¬ 
moved to the county of the grantor^s residence, fail¬ 
ure to remove immediately will destroy the effect of 
the record in the latter county as constructive no- 
tice."^® 

§ 156. Time of Filing or Recording 

Where no time for filing or recording after execution 
Is prescribed by the statute, a reasonabie time is al* 
lowed; but statutory prescriptions as to time must be 
complied with. 

A mortgage must, according to the general trend 
of the authorities, be filed or recorded within a rea¬ 
sonabie time after execution, where the statute re¬ 
quiring such thing or recordation is silent as to the 
time therefor.'^'^ However, where a statute pro¬ 
vides that a mortgage must be filed or recorded 
within a specified number of days after its execu¬ 
tion, compliance with the statute is essential,^^ and 


—Continental Gin Co. v, Sims, 229 
P. 818, 103 Okl. 191. 

11 C.J. p 530 note 56 [a], [c]. 

38. Okl. — Cassity v. First Nat. 
Bank. 287 P. 392, 143 Okl. 42— 
Morgan v, Stanton Auto Co., 285 
P. 962, 142 Okl. 116. 

39. Tex.—^BiggerstafE v. McGill, Civ. 
App., 175 S.W. 711. 

40. Tex.—^Biggerstaff v. McGill, su¬ 
pra. 

41. Tex.—^Biggerstaff v. McGill, su¬ 
pra. 

11 C.J. p 530 note 60. 

42. IJ.S.—Globe Grain & Milling Co. 
V. De Tweede Northwestern & Pa¬ 
cific Hypotheekbank, C,C.A.Idaho, 
69 F.2d 418. 

Colo.—^Rocky Mountain Seed Co. v. 
McArthur, 272 P. 1117, 85 Colo. 1. 

Idaho. — Young v. Boise Payette 
Dumber Co., 264 P. 873, 45 Idaho 
671. 

La.—See First Nat. Bank v. Hutto, 
121 So. 325, 10 La.App. 448, con- 
struing Texas statute. 

Miss.—Cole-Mclntyre-Norfleet Co. v. 
Du Bard, 99 So. 474, 135 Miss. 20. 

N.J.—Farmer & Ochs Co. v. Gins- 
burg, 137 A. 444, 5 N.J.Misc. 572. 

N.D.—Hansboro State Bank v. Im- 
perial Elevator Co., 179 N.W. 669, 
670, 46 N.D. 363, quoting Corpus 
Juris. 

Tex.—^McCarty Motor Co. v. R. P. 
Pinance Corporation, Civ.App., 41 
S.W.2d 258—Paschal v. Harris Mo¬ 
tor Co., Civ.App., 280 S.W. 614— 
A. H. Karcher & Co. v. Davis, Civ. 
App., 278 S.W. 302. j 

11 C.J.,p 531 note 62. : i 


Effect of knowledge 

(1) A statute making chattel 
mortgages void against bona fide 
creditors, etc., where mortgagee per- 
mits property to be removed to an¬ 
other county and fails to record the 
mortgage there within four months, 
is inapplicable to property removed 
without mortgagee’s consent, but 
with his knowledge.—Guaranty State 
Bank of Tyler v. Reeves, Tex.Civ. 
App., 213 S.W. 285, dismissed for 
want of jurisdiction. 

(2) Where chattel mortgagee’s 
agent knew that mortgagor had re¬ 
moved mortgaged horses from coun¬ 
ty, but made no effort to place mort¬ 
gage in registry of county of re¬ 
moval, or to take possession, after 
sleeping on rights for three years 
mortgagee cannot claim rights over 
subsequent mortgagee.—Haslet State 
Bank v. Carper, Tex.Civ.App., 273 S. 
W. 289. 

43. La.—Gulf Finance & Securities 
Co. V, Taylor, 107 So. 705, 160 La. 
945. 

Fenuauent locatiou uecessary 

Mortgaged mules sometimes taken 
from the county held not permanent- 
ly located in county to which at dif¬ 
ferent times removed. — Farmers’ 
State Bank of Wheatland v. North 
Oklahoma State Bank of Britton, 230 
P. 914, 104 Okl. 248. 

44. Cal.—Passett v. Wise, 47 P. 47, 
1095, 115 Cal. 316, 36 L.R.A. 505. 

11 C.J. p 531 note 63. 

45- Tex.—^Ames Iron Works v. 
Chinn, 38 S.W. 247, 15 Tex.Civ. 
App. 88. 


46. Ala.—^Wells v. Wright, 122 So. 
167, 219 Ala. 261. 

47. U.S.—In re Excelsior Macaroni 
Co.. D.C.N.T.. 55 P.2d 406—In re 
Henningsen, C.C.A.N.T., 297 P. 821, 
afRrming, D.C., 291 P. 684. 

N.T.—Trimble v. Broun-Green Co., 
172 N.Y.S. 762, 105 Misc. 210— 
Stich v. Pirkl, 166 N.Y.S. 440, 100 
-Misc. 594. 

11 C.J. p 531 note 65. 

Ezistiugr statute govex&s 

Rights of mortgagee, filing mort¬ 
gage too late, are governed by exist- 
ing statute, whether or not repeal 
of earlier statute revived common 
law rule.—^In re Myers, C.C.A.N.Y., 
24 P.2d 349, modifying, D.a, 19 P. 
2d 600. 

After debt due 

Where the statute does not pre- 
scribe the time for filing, a mort¬ 
gage ordinarily may be recorded aft¬ 
er debt secured is due, although it 
would not be valid as against subse¬ 
quent purchasers for value without 
notice or creditors who had obtained 
liens before recordation.—Southern 
Bank & Trust Co. v. Mathers, 106 So. 
402, 90 Fla. 542. 

48. Ind.—Roudebush v. Nash, 177 N. 
E. 335, 93 Ind.App. 283. 

Wash.—Robinson, Thieme & Morris 
V. Whittier, 191 P. 763, 112 Wash. 
6 . 

11 C.J. p 531 note 66. 

Furchase before expiration 
WHere a specified number of days 
is provided by statute for the re¬ 
cording of the mortgage after its 
execution, the mortgagee may recov- 
er the property from a purchaser 
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if the time has expired the redating and reae- 
knowledging of the mortgage without again swear- 
ing to the affidavit of good faith required by the 
statute for valid exeeution is not such exeeution that 
filing within the statutory time thereafter will 
amount to compliance with the ,statute>^ 

Under statu^es requiring that recordation shall be 
''forthwith,” or “immediate,” it has been held that 
the mortgage must be filed as soon as it can be with 


reasonable diligence and exertion,^® and if not so 
filed is void as against creditors and subsequent pur- 
chasers and encumbrancers in good faith^i although 
valid as between the parties to it.^^ 

In accordance with well-settled general princi¬ 
pies, the question as to what is a reasonable time 
depends on the circumstances of the particular 
case.53 Where a certain number of days is given in 
which to record a mortgage, the period begins to 


who bought the property after exeeu¬ 
tion of the mortgage but before it 
was recorded.—Hilligoss v. Thorpe, 
141 N.E. 797, 80 Ind.App. 614. 

Froof of compliance 
Where the date stated in a mort¬ 
gage is incomplete, the note secured 
may be referred to, for the purpose 
of determining whether the mort¬ 
gage was recorded within the time 
required by statute.—^In re Jennings, 
D.C.Mass., 284 F. 729. 

49. Wash. — Robinson, Thieme & 
Morris v. Whittier, 191 P. 763, 112 
Wash. 6. 

50., U.S.—In re W'ebster Loose Leaf 
-- Filing Co.. D.C.N.J., 240 F. 779. 

N.J.—^New Brunswick Motor Truck 
Sales V. Scott, 176 A. 375, 114 N.J. 
Law 231, affirmed 181 A. 45, 115 
N.J.Law 520—Locke Cotton Mills 
Co. V. Plasket, 183 A. 682, 119 N. 
J.Eq. 598—Stanber v. Sims Mag- 
neto Co., 129 A. 710, 98 N.J.Eq. 38, 
affirmed Heine v. Hayden, 132 A. 
922, 99 N.J.Eq. 455. 

Tex,—Collins v. McFarland, Civ.App., 
60 S.W.2d 334, error refused—Mc- 
Vey V. United Timber & Kaolin 
Ass’n, Civ.App., 270 S.W. 572. 

11 C.J. p 531 notes 67-69—42 C.J. p 
763 note 37. 

Holder of laiidlord’s lien against 
tenant is a “creditor" within Chattel 
Mortgage Act providing that to be 
valid against “creditors" chattel 
mortgage must be forthwith filed.—- 
Collins V. McFarland, Tex.Civ.App., 
60 S.W.2d 334, error refused. 
niing held timely 
Where mortgage was exeeuted in 
the afternoon and filed at nine 
o’clock the next morning, a finding 
that it was filed within a reasonable 
time was justified.—Oakes v. Free- 
man, Tex.Civ.App., 204 S.W. 360— 
11 C.J. p 531 note 67 [a]. 

Pilittg held too late 
The landlord being a subsequent 
creditor and lienholder in good faith, 
his lien on tenanfs property in the 
building at time of lease takes pri- 
ority under Vernon's Sayles Civ.St. 
Annot.1914 art 5655, over prior mort¬ 
gage thereon not forthwith deposited 
and filed in county clerk's office as 
thereby required, but filed three 
months later, and subsequent to the 
lease.—Ingram v. Lattimore, Tex. 
Civ.App., 210 S.W. 297. 


Becoxding held immediate 

Mortgage held immediately record¬ 
ed, where deposited with register im¬ 
mediately after mortgagor's ac- 
knowledgment was certified, although 
twelve days elapsed between exeeu¬ 
tion and recording.—Mitschele-Baer, 
Inc., V. Livingston Sand & Gravel 
Sales Co., 154 A. 752, 108 N.J.Eq. 286. 

Becording hel^ not immediate 

(1) Mortgage transmitted for re¬ 
cording without prepayment of fees 
and held for recording until fees 
were received four days thereafter.— 
In re Webster Loose Leaf Filing Co., 
D.C.N.J., 240 F. 779. 

(2) Delay of seven days.—More- 
house V. Keyport Auto Sales Co., 179 
A. 279, 118 N.J.Eq. 368. 

(3) Recording nine days after ex¬ 
eeution.—Riedinger v. Mack Mach. 
Co. of Harrison, 175 A. 790, 117 N. 
J.Eq. 334. 

(4) Lapse of seventeen days .be¬ 
tween exeeution and dellvery and re¬ 
cording.—Pineus V. U. S. Dyeing & 
Cleaning Works, 133 A. 66, 99 N.J.Eq. 
160. 

Beqnirement of statute absolute 

Requirements of a statute that 
mortgage be recorded immediately is 
absolute, and .delay reasonably ex- 
plained and satisfactory to the par¬ 
ties is not compliance therewith.— 
In re Webster Loose Leaf Filing Co., 
D.C.N.J., 240 F. 779. 

Unexcused delay 

Under Vernon's Sayles Civ.St.An¬ 
not.1914 art 5655, declaring mort- 
gages not accompanied by immediate 
delivery and followed by actual 
change of possession of the property 
mortgaged void as against , subse¬ 
quent purchasers in good faith, un- 
less “forthwith deposited with and 
filed in the office of the county clerk 
of the county where the property 
shall then be situated," such a mort¬ 
gage not deposited and filed in the 
clerk's office in a small town where 
mortgagee’s place of business must 
have been at no great distance from 
the courthouse, for nearly two weeks 
after it was exeeuted, was void as to 
subsequent purchasers.—^First Nat. 
Bank v. Thompson, Tex.Civ.App., 251 
S.W. 818, affirmed, Com.App., 265 S. 
W. 884. 


51. N.J.—^Kramer v. Yocum, 144 A.* 
188, 104 N.J.Eq. 79. 

42 C.J. p 763 note 38. 

Creditors at time of record 

Mortgage, not recorded until one 
month after its date, was invalid as 
against ali of mortgagor’s creditors 
who had claims existing at time of 
recording of the mortgage.—Cross v. 
Printing Corporation, 104 A. 727, 89 
N.J.Eq. 378. 

Prior and subsequent creditors 

Under Civ.Code Cal. § 2957, requir¬ 
ing a mortgage to be recorded im¬ 
mediately to be valid as against 
creditors, delay in recording invali- 
dates mortgage, not only as against 
creditors who became such between 
the dates of the exeeution and the 
recording of the mortgage, but as 
against creditors who were such at 
the time the mortgage was exeeuted. 
—In re Hansen, D.C.Cal., 268 P. 904. 

52. N.J.—^Kramer v. Yocum, 144 A. 
188, 104 N.J.Eq. 79. 

53. U.S.—In re Praser, D.C.N.Y., 261 
F. 558. 

N.Y.—Trimble v. Broun-Green Co., 
172 N.Y.S. 726, 105 Misc. 210. 

11 C.J. p 532 note 70. 

Delay held reasonable 

Under the rule that a mortgage, 
to be valid against creditors, must be 
filed within a reasonable time, a de¬ 
lay of six weeks before filing was 
not unreasonable, where it was un- 
derstood that the mortgage should 
not become effective until the mort- 
gagee had satisfied himself as to 
prior liens.—^In re Henningsen, D.C. 
N.Y., 291 P. 684, affirmed. C.C.A., 297 
F. 821. 

Delay held unreasonable 

(1) Mortgage is void. as against 
judgment creditor of mortgagor, 
where there is no actual, continual 
change of possession under it, and, 
through inadvertence, it is not filed 
until thirty-nine days after exeeu¬ 
tion, since due diligence required by 
act in filing mortgage was not ex- 
ercised.—^Reynolds v. Webb, 166 N.Y. 
S. 668, affirmed 169 N.Y.S. 1110, 183 
Ap^.Div. 915. 

(2) Delay of ten months is con- 
cededly unreasonable. — Stich v. 
Pirkl, 166 N.Y.S. 440. 100 Misc. 594. 

(3) Delay of over a year in filing 
mortgage was unreasonable as mat- 
ter of law. — Weiss v. Imperator 
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run only from the time when the instrument is de- 
liveredjS^ unless the statute otherwise provides, 
and in computing time the day of execution is ex- 
cluded and the day of recording included.^® 

Two mortgages bearing different dates are re- 
garded as filed simultaneously when both are deliv- 
ered to the recording officer outside his office and he 
carries them within the office and notes the time of 

Recording after death of mortgagor. A mortgage 
may be recorded after the death of the mortgagor, 
if he has in his lifetime made delivery of it.^^ 
However, a mortgage which was recorded after the 
mortgagor’s death was held void as to other credi- 
tors, since the property had passed to the adminis- 
trator.5® 


§ 157. - Effect of Delay 

a. In general 

b. As indicium of fraud 

c. Agreements to withhold from record 

a. In (jeneral 

Delay in fillng or recording will not, In the absence 
of statute, render the mortgage void, but the rights of 
the mortgagee will be postponed to those of third persons 
accrulng between the time of execution and the record¬ 
ing. 

The mere withholding of a mortgage from record 
does not invalidate it,60 and it cannot be attacked 
on this ground by one who has acquired no rights 
or interest during the period between execution and 
recordation,®^ or who knew of the existence of the 
mortgage even though not filed,®^ altho ugh it is 
postponed^to intervening rights pf p,urchaser 5 j? 2 _p,r 
^editors,®^ and as soon as the filing is completed 


Realty Co., 209 N.T.S. 218, 124 Misc. 
745, 

54. Wash, — Myers-Shepley Co. v. 
Milwaukee Grain Elevator Co., 214 
P. 1051, 124 Wash. 583. 

11 C.J. p 532 note 71. 

^Bate on mortg‘ag'6 immaterial 

Under a statute requiring a mort- 
gage to be filed within ten days from 
the time of its execution, a crop 
mortgage is not executed until the 
date on which it was verified and 
acknowledged, although it was dated 
before that date, since there can be 
no presumption that it was delivered 
before it was acknowledged, and the 
date stated in the mortgage does not 
necessarily determine the day of its 
execution. — - Myers-Shepley Co. v, 
Milwaukee Grain Elevator Co., supra. 

55. Mass.—Old Colony Trust Co. v. 
Medfield, etc.', R. Co., 102 N.E. 484, 
215 Mass. 156. 

11 C.J. p 532 note 72. 

56. Ind.—Towell v. Hollweg, 81 Ind. 
154. 

11 C.J. p 532 note 73. 

57. N.C.—^McHan v, Dorsey, 92 S.E. 
598, 173 N.C. 694. 

58. Fla.—Southern Bank & Trust 
Co. V. Mathers, 106 So. 402, 404, 
90 Pia, 542, citing Corpus Juris. 

11 C.J. p 532 note 76. 

Delay not unreasonable 
Where mortgage was given to se¬ 
cure indorser on note due thirty days 
after execution, was filed for record 
within four days after mortgagee^s 
liability as indorser had aocrued, and 
two days after death of mortgagor, 
but before appointment of adminis¬ 
trator, there was no unreasonable 
delay or laches in absence of show- 
ing of prejudice.—Southern Bank & 
Trust Co. V. Mathers, supra. 

59. Wash".—Spokane Merchants* As- 


soc. V. Colville First Nat. Bank, 
150 P. 434, 86 Wash. 367. 

11 C.J. p 532 note 77. 

60. Cal.—^tVolpert v. Gripton, 2 P.2d 
767, 213 Cal. 474—Williams v. Bel- 
ling, 245 P. 455, 76 Cal.App. 610. 

R.I. — Roberts v. Golden Flake 
Doughnut Shops, 167 A. 259, 53 R. 
I. 465. 

11 C.J. p 632 note 80. 

61. Ariz.—Moore v. Chilson, 224 P. 
818, 26 Ariz. 244. 

Cal.—^Wolpert v. Gripton, 2 P.2d 767, 
213 Cal, 474—Schwartzler v. Le¬ 
mas, 53 P.2d 1039, 11 Cal.App.2d 
442. 

lowa.—Palo Sav. Bank v. Cameron, 
168 N.W. 769, 184 lowa 183. 

Mo. — General Motors Acceptance 
Corporation v. Farm & Home Sav- 
ings & Loan Ass’n, 58 S.W.2d 338, 
227 Mo.App. 832—Green v. Powell, 
App., 46 S.W.2d 915. 

Date of delivery of chattel mozt- 
gage, rather than date of its execu¬ 
tion, Controls in application of stat¬ 
ute providing that chattel mortgage 
is void as against creditors and sub- 
sequent purchasers and encumbranc- 
ers, unless filed. — Tenney Co. v. 
Thomas, 237 N.W. 710, 61 N.D. 202. 

62. Cal,—^Wolpert v. Gripton, 2 P.2d 
767, 213 Cal. 474, 

Kan.—^People’s Nat, Bank of Kansas 
City V. Edmunds, 237 P. 911, 119 
Kan. 212. 

63. Ala,—Citizens* Bank of Gunters- 
ville V, Pearson, 116 So. 350, 217 
Ala. 391, 

Fla.—Southern Bank & Trust Co. v. 

Mathers, 106 So. 402, 90 Fla. 542. 
lowa.—Meredith v. Beadle, 233 N.W. 
512, 211 lowa 390. 

Wash.—Fleming v. Lincoln Trust 
Co.. 214 P. 5, 124 Wash. 317. 

|^^,i^.J. p 532 note 81. 

¥64./ U.S.—Swift V. Higgins, C.C.A. 

\J 762 


Cal., 72 F.2d 791—^In re Wisconsin 
Refining Corporation, C.C.A.Wis., 
63 F.2d 159—Hodiamont Bank v. 
Livingstone, CU!lA,Mp., 35 P.2d 18" 
—In re Ideal Steel Wheel Co., C.C. 
A.N.Y., 25 F.2d 651—National Bank 
of Bakersfield v. Moore, Cal., 247 
F. 913, 160 C.C.A. 103, certiorari 
denied 38 S.Ct. 427, 247 U.S. 507, 
62 L.Ed. 1241. 

Fla.—Southern Bank & Trust Co. v. 

Mathers, 106 So. 402, 90 Fla. 542. 
Ga.—Merchants’ & Mechanics’ Bank 
V. Beard, 134 S.E. 107, 162 Ga. 446, 
answers to certified questions con- 
formed to 134 S.E. 479, 35 Ga.App. 
,^_ 692 . 

Mo.—Birmingham v. Carr, 197 S.W. 
"--711, 196 Mo.App. 411. 

N.T.—Reynolds v. Webb, 166 N.Y.S. 
668, affirmed 169 N.Y.S. 1110, 183 
App.Div. 915. 

S.C.—Tucker v. Hudgens, 129 S.E. 77, 
132 S.C. 374. 

Wash.—Keyes v. Sabin,'l72 P, 835, 
101 Wash. 618. 

11 C.J. p 532 note 82. 

Bxecution of new note immaterial 
Invalidity of mortgages withheld 
from record continued to inhere 
therein as regarded creditors, re- 
gardless of execution of new note.— 
Hodiamont Bank v. Livingstone, C. 
C.A.MO., 35 P.2d 18. 

In contest for distribution of fund 
between recorded general execution 
superior to subsequently recorded 
bili of sale to secure debt, but in¬ 
ferior to lien of prior unrecorded 
general execution, junior recorded 
execution is entitled to flrst priority, 
bili of sale to second, and senior un¬ 
recorded general execution to bal- 
ance thereof.—Merchants’ & Mechan¬ 
ics' Bank v. Beard, 134 S.E. 107, 162 
Ga, 446, answers to certified ques¬ 
tions conformed to j.34 S.E. 479, 35 
Ga.App. 692. 
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the general rule is that the mortgage becomes valid 
and operative against general creditors of the riiort- 
gagor whose claims antedate the execution of the 
mortgage.65 A fortiori, late filing has this effect 
where the claim arose subsequently to the registra- 
tion of the instrumenti® Where a statute declares 
a mortgage to be void as to subsequent purchasers 
in good faith when not filed within the time pre- 
scribed, a mortgage filed after expiration of the 
time allowed is void as to a purchaser in good faith 
although it was filed before the purchase, but the 
belated filing may carry actual notice to a subse¬ 
quent purchaser, so as to take him out of the pro- 
tection of the good faith clause of the statute.®'^ 
In some jurisdictions, however, a mortgage made in 
good faith is valid against all parties who, previous 
to date of day of record, have not acquired lien by 
attachment, levy, or some such proceeding, even 
though there is a delay in having the mortgage re- 
corded.®® 

Where a mortgagee records his mortgage within 
a reasonable time after execution, the statute fixing 
no specific time for recordation, it is not void as to 
creditors of the mortgagor becoming such between 
the time of the execution of the mortgage and the 

Surety of moxtgrasror taking posses- 
sion 

Surety, tsdcingr over equipment on 
road contractor’s default without no¬ 
tice of unrecorded mortgage, is not 
liable for conversion.—Citizens’ Bank 
of Guntersville v. Pearson, 116 So. 

350. 217 Ala. 391. 

65. lowa.—^Palo Sav. Bank v. Cam- 
,_eron, 168 N.W. 769, 184 lowa 183. 

Mo.^General Motors Acceptance Cor- 

- poration v. Farm & Home Savings 
& Loan Ass’n, 58 S.'W.2d 338, 227 
Mo.App. 832. 

Utah.—Hansen v. Daniels, 272 P. 941, 

73 Utah 142. 

11 C.J. p 533 note 83. 

66. U.S.—In re Ideal Steel Wheel 
Co., C.C.A.N.Y.. 25 F.2d 651—In re 
Myers, C.C.A.N.Y., 24 F.2d 349. 
modifying, D.C., 19 P.2d 600. 

Cal.—United Bank & Trust Co. of 
California v. Powers, 265 P. 403, 

89 Cal.App. 690. 

Ga.—Merchants’ & Mechanics* Bank 
V. Beard, 134 S.E. 107, 162 Ga. 146, 
answers to certifled questions con- 
formed to 134 S.E. 479, 35 Ga.App. 

692. 

N.J.—^Riedinger v. Mack Mach. Co. 
of Harrison, 175 A. 790, 117 N.J. 

Bq. 334—^Warner v. 

Printing & Publishing Co., 

808, 116 N.J.Eq. 166. 

N.C.—^Harris v. Seaboard Air Line 
Ry. Co., 130 S.E. 319, 190 N.C. 480, 

49 A.L.R. 1452. 

Chio.—^Kruse & Bahlman Co. v. 

Brower, 19 Ohio App. 29. 


time of its recordation,®® or when no adverse rights 
are acquired nor prejudice suffered during the in- 
terval between its execution and recordation.'^® 

A mortgage executed after a prior mortgage has 
been filed may prevail as against such mortgage 
where the subsequent mortgage is taken for a debt 
contracted while the prior mortgage remained un- 
filed.*^^ As between two mortgages, neither of 
which has been recorded within the time required 
by statute, the one under which possession is first 
taken and retained will prevail.'^® 

Where a mortgage is delivered to a third party, 
to be delivered to the mortgagee at a future day if 
the debt secured is not sooner paid, and nothing re- 
mains to be done by the mortgagee to entitle him 
to the mortgage, the doctrine of delivery in es- 
crow cannot be invoked to uphold it against credi¬ 
tors as against a contention of delay in filing.*^® 

b. As Indicium of Praud 

Mere withholding from record Is not of itself a badge 
of fraud. 

The mere withholding of a mortgage from rec¬ 
ord is not, in itself, a badge of fraud,but where 

68. U.S.—^Firestone Tire & Rubber 
Co. v. Cross, C.C.A.S.C., 17 P.2d 
417. 

11 C.J. p 533 note 86. 

69. N.Y.—Meisel Tire Co. v. Ralph, 

1 N.Y.S.2d 143, 164 Misc. 845. 

11 C.J. p 533 note 87. 

Ponrteen. days’ delay between de- 
livery of mort&age and its recorda¬ 
tion, if not excusable, rendered mort¬ 
gage void as to encumbrancers whose 
claims were created during interval. 
—^Williams v. Belling, 245 P. 455, 76 
Cal.App. 610. 

70. lowa.—^Davis Gasoline Engine 
Works Co. V. McHugh, 88 N.W. 
94S, 115 lowa 415. 

11 C.J. p 533 note 88. 

71. Mich.—^Dempsey v. Pforzheimer, 
49 N.W. 465, 86 Mich. 652, 13 L. 
R.A. 388. 

11 C.J. p 533 note 89. 

72. Mass.—^Keepers v. Fleitmann, 
100 N.E. 333, 213 Mass. 210. 

N.Y.—Tooker v. Siegel-Cooper 
Co., 87 N.E. 773, 194 N.Y. 442, af- 
firming 110 N.Y.S. 1147, 126 App. 
Div. 913, affirming 106 N.Y.S. 277, 
55 Misc. 68. 

74. U.S.—In re McCormick, D.C.Fla., 
279 F. 916. 

N.Y.—Halladay v. Worthington, 163 
N.Y.S. 362, 99 Misc. 141. 

11 C.J. p note 92. 

ReasoxL other thaxL eztexLsion of credit 
Withholding from record for rea- 
sons other than acquirement of 
credit was not fraud as against sub- 


Cranford 
172 A. 


‘Tex.—McKeever v. Brooks-Davis 

Chevrolet Co., Civ.App., 74 S.W.2d i 
311, error * dismissed—Boody v. 
Star Furniture Co., Civ.App., 45 S. 
W.2d 291—McCarty Motor Co. v. 
R. F. 'Finance Corporation, Civ. 
App., 41 S.W.2d 258. 

Wyo.—Carroll v. Anderson, 218 P. 
1038, 1041, 30 Wyo. 217, citing 

Corpus Juris. 

11 C.J. p 533 note 84. 

Subsequent mortgage 
That mortgage executed on Satur- 
day, June 9, 1934, was not filed un- 
til June 12, 1934, was held not an 
unreasonable delay as matter of law, 
and hence, such mortgage prevailed 
over subsequent mortgage, where 
otherwise valid.—Schutzbank v. Colo- 
nial Discount Co., 289 N.Y.S. 33, 248 
App.Div. 828. 

Purchaser subsequent to xecording 
A mortgage on an automobile, filed 
under the Lien Law, was valid as 
against a buyer of automobile who 
took subsequent to filing of mort¬ 
gage, but without actual knowledge 
thereof, notwithstanding mortgage 
was not filed for three weeks after 
it was executed, since “subsequent” 
as used in Lien Law making mort¬ 
gages void as against subsequent 
purchasers in good faith, unless filed, 
refers to time of filing and not to 
time of making mortgage.—Meisel 
Tire Co. v. Ralph, 1 N.Y.S.2d 143, 
164 Misc. 845. 

67. Wash.—Clark v. Kilian, 199 P. 
721, 116 Wash. 532. 


73. 
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so provided by statute, withholding from record 
raises a presumption of fraud which must be re- 

buttedJS 

c. Agreements to Withhold from Record 

Agreements to withhold a mortgage from record wll! 
invalidate the mortgage as to those who extend credit 
to the mortgagor as a resuit of the conceaiment of the 
mortgage. 

The withholding of a mortgage from record, by 
an agreement between the mortgagor and the 
mortgagee, for the purpose of sustaining the mort- 
gagor’s credit, is generally held to be such a fraud 
on the creditors of the mortgagor as will invalidate 
the mortgage as to them.^fi In some jurisdictions, 
however, this rule is extended only to those credi¬ 
tors who became such during the period when the 
mortgage was withheld from record,77 or to prior 
creditors who have dealt with the mortgagor, after 
its execution, in a manner other than they would 
have dealt had the mortgage been recorded.78 Even 
under a statute requiring record as between the par¬ 
ties, agreements to withhold from record for a limit- 
ed time not unreasonably long have been held to be 
valid as between the parties.79 

A mortgagee who agrees to the withholding of 
the mortgage from record to enable the mortgagor 
to obtain a lease cannot defeat the lessor’s lien on 
the mortgaged property on the ground that the de- 


lay was the resuit of fraud and coercion, although 
the lessor refused to make the lease unless the re- 
cording was delayed.^^ 

§ 158. -Relation Back 

Filing or recording may in a proper case relate back 
to the time of execution of the mortgage. 

While the contrary has beCn held under the pro- 
visions of some statutes,^^ as a general rule, where 
there has been compliance wdth the requirement of 
a statute, either that a mortgage should be filed 
“forthwith,” “within a reasonable time,^^ or within 
a specified time, the filing relates back to the time 
the instrument was executed and cuts out intermedi- 
ate claimants.S^ 

§ 159. Sufficiency cxf Filing or Recording 

To be a valid filing‘or recording, the statutory re- 
quirements must be complied with; but, generally, when 
the mortgagee has done all that is required of him, the 
mortgage is regarded as validly filed or recorded al¬ 
though, in fact, error or mistake has been committed by 
the recording officer. 

In general, to constitute a valid filing or record of 
a mortgage, there must be a compliance with the 
statutory requirements, as a provision that the 
mortgage shall be inoperative until recorded means 
recorded as required by statute.Thus, it is nec- 
essary to comply with the requirements as to the 
officer with.whom the instrument is to be deposit- 


sequent creditors.—Baxter v. Baxter, 
217 N.W. 231, 204 lowa 1321. 

75. N.T.—^Briggs v. Gelm, 106 K. 
T.S. 693, 122 App.Div, 102. 

76. U.S.—In re McCormick, D.C.Fla,, 
279 F. 916—Hawkins v. Dannen- 
berg Co., Ga., 253 P. 529, 165 C.C. 
A. 199—Hawkins v. Dannenberg, D. 
C.Ga., 234 F. 752. 

lowa.—Baxter v. Baxter, 217 N.W'. 

231, 204 lowa 1321. 

11 C.J. p 534 note 94. 

77. lowa.—Palo Sav. Bank v. Cam- 
eron, 168 N.W. 769, 184 lowa 183. 

11 C.J. p 534 note 95. 

Prior creditor with. knowledge sab> 
sequently acqnired 
Withholding from record is not 
fraudulent as to inortgagor's creditor 
on demand note made before execu¬ 
tion of mortgage, where creditor 
made no demand for payment for 
several months after mortgage was 
recorded, and after full notice of the 
mortgage extended mortgagor fur- 
ther credit in way of overdrafts.— 
Palo Sav. Bank v. Cameron, supra. 

78. Neb.—Carpenter Paper Co. v. 
News Pub. Co., 87 N.'W'. 1050, 63 
Neb. 69. 

11 C.J. p 534 note 96. 

79. Fla.—Logan v. Slade, 10 So. 25, j 

28 Fla. 699. I 


80. La.—Spremich v. Somerfield, 
. App., 166 So. 630. 

81, Mass.—Harrison v. J. J. Warren 
Co., 66 N.E. 589, 183 Mass. 123. 

11 C.J. p 534 note 98. 

82, Tex,—Baker v. Smelser, 29 S.W. 
377, 8S Tex. 26, 33 L.R.A. 163 and 
note, reversing 26 S.W. 905, 6 Tex. 
Civ.App. 751. 

11 C.J. p 534 note 99. 

83. Ala.—^Howe v. Simison, 81 So. 
837, 17 Ala.App. 59. 

Cal.—^Eckhardt v. Morley, 30 P.2d 
423, 220 Cal. 229. 

11 C.J. p 534 note 1—42 C.J. p 764 
note 58. 

Term “file” within statute author- 
izing filing of chattel mortgages, 
means handing of mortgage to coun- 
ty clerk with required fee.—Shaffer 
V. McCulloh, 29 P.2d 486, 38 N.M. 
179. 

Presentation io officer and immediate 
withdrawal 

A mere presentation to the county 
clerk of an original mortgage and 
the immediate withdrawal of itwith- 
out recording or leaving a copy in 
its stead cannot be a filing within L. 
1915 c 71, as amended by L.1917 cc 
36, 74, requiring the clerk to retain 
the mortgage or the copy, even 

764 


though the clerk puts his file mark 
on it, to “file" an instrument being 
to present it to the proper officer to 
be kept as an archive of his office.— 
Nations v. Lowenstern, 204 P' 60, 27 
N.M. 613. 

IKecording altemative to 
Recording mortgage, without filing 
or minuting, is sufficient construc¬ 
tive notice thereof, under a statute 
providing for recording as an alter- 
native to filing.—Spurgeon v. Hughes, 
258 P. 350, 32 N.M. 436. 

Deposit with officer insnfficient 
Where the statutory requirements 
have not been complied with, the 
mere deposit of the mortgage with 
the recording officer does not operate 
as a recording, and the mortgage 
will become effective only on actual 
registration following the subse- 
quent compliance with the statute.— 
Eckhardt v. Morley, 30 P.2d 423, 220 
Cal. 229. 

Effect of change of statute 

Filing of mortgage with county 
clerk, notwithstanding repeal before 
effective date of statute authorizing 
such filing and supreme court’s de- 
cision holding statute ineffective, 
protects the mortgagee.—^Angelone v. 
Jones, 182 N.E. 684, 43 Ohio App. 
147. 
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ed,®^ the office in which the deposit is to be niade,^^ 
the payment of the recording fee,^^ and the suffi- 
ciency of the copy where a copy is filed.S'^ 

Further, the deposit of the instrument must be 


accompanied by proper directions to the officer to 
file or to record it.^^ A chattel mortgage filed in 
the recorder’s office, with directions not to record 
it, is not filed for record and if it is subsequent- 


84. Ky.—Carter Guaranty Co. v. 

Cumberland & Manchester R. Co., 

292 S.W. 812, 219 Ky. 207. 

11 C.J. P 534 note 2. 

85. Ky.—Carter Guaranty Co. v. 

Cumberland & Manchester R. Co,, 

supra. 

11 C.J. p 535 note 3. 

Pelivery to officer ont of office 

Delivery to the register of deeds 
outside his office is not a filing, and 
becomes such only when the register 
carries it within his office and makes 
a record thereof.—McHan v. Dorsey, 
92 S.E. 598, 173 N.C. 694. 

Xn Hichigau 

(1) Under a statute requiring mort- 
gages to be flled in the office of the 
township clerk of township, or City 
clerk of city, where goods are located, 
and, if of a stock of merchandise, then 
“also” in the office of the register 
of deeds of county where goods are 
located, the filing of a mortgage in 
the office of the register of deeds, 
who had the affidavit required by 
such statute attached thereto, did 
not cure the illegal filing in the of¬ 
fice of the City clerk of an instru¬ 
ment without such affidavit, since 
the mortgage, to comply with such 
statute, was required to be filed in 
both the office of the city clerk and 
that of the register of deeds.—^In re 
Jarnol, D.C.Mich., 283 F. 547. 

(2) Mortgage on stock of drugs 
and trade fixtures, filed with city 
clerk but not with register of deeds, 
is valid as to trade fixtures only, but 
the partial invalidity because of de¬ 
fective filing does not affect valid 
portions.—McKerreghan v. Alpena 
Nat. Bank, 220 N.W. 671, 243 Mich, 
481. 

(3) As to fixtures not purchased 
for resale at retail, in mortgage cov- 
ering stock and fixtures, filing of 
mortgage with township clerk was 
sufficient, although if purchased for 
such purpose it also would have been 
necessary to file the mortgage in the 
office of the register of deeds of the 
county where the goods were located. 
—Cudahy Bros. Co. v. John W. Free 
State Bank. 221 N.W. 621, 244 Mich. 
523. 

(4) Where a sales agreement for 
wagons retained in seller the right 
to require payment at any time, be- 
ing for security and intended to op¬ 
erate as a mortgage, it is governed 
as to filing by Comp.Li.l915 § 11988, 
requiring a mortgage or copy thereof 
to be filed with both the township 
clerk and the register of deeds.—^Fe¬ 
ter Schuttler Co. v. Gunther, 192 N. 
W. 661, 222 Mich. 430. 


»86. Ky.—Carter Guaranty Co. v. 
Cumberland & Manchester R. .Co., 
292 S.W. 812, 219 Ky. 207. 

Fee payable in advance 
Under a statute providing that no 
mortgage on a motor vehicle shall be 
valid until the mortgagee is regis- 
tered as the legal owner, and a pro- 
vision that transfer of registration 
will be made only on payment of the 
correct fee, fees for transfer of reg¬ 
istration of automobiles must be 
paid in advance, and prior thereto 
chattel mortgage on automobile need 
not be registered.—^Eckhardt v. Mor- 
ley, 30 P.2d 423, 220 Cal. 229. 

87. U.S.—^Union Stockyards Bank of 
Wichita, Kan. v. Hamilton, Ky., 
246 F. 580, 158 C.C.A. 550. 

11 C.J. p 535 note 4. 

True copy 

(1) A statute providing that a 
copy of a mortgage may be filed 
instead of the original, contemplates 
a true copy, a “copy” of an instru¬ 
ment being a duplication or repro- 
duction of it.—^Nations v. Lowen- 
stern, 204 P. 60, 27 N.M. 613. 

(2) Carbon copy, exact duplicate 
of original, except that maker’s sig¬ 
nature was omitted, is a “true copy” 
within filing statute, and not mis- 
leading to other mortgagee knowing 
facts of transaction.—Harrington v. 
Interstate Securities Co.,_Mo.App., 57 
S.W.2d 438. 

Authenticated copy 
To be an authenticated copy, as 
required by the Oklahoma statute, 
the copy filed in county in which 
part of mortgaged property is locat- 
ed^, must be duly certified by county 
clerk, and original mortgage must be 
lawfully on file with clerk, when 
such certiflcate is made, and with- 
drawal is permissible only when 
mortgage is to be canceled as pro- 
vided by the statute. Where coun¬ 
ty clerk, at mortgagee’s request, or 
with his knowledge and consent, 
fails to file original chattel mortgage 
when presented to him, but returns 
it to mortgagee, and in lieu thereof 
files an unauthenticated copy, the 
error is one of mortgagee as well as 
clerk, and the filing is a nullity.— 
New Era Milling Co. v. Thompson, 
230 P. 486, 107 Okl. 114. 

Duplicate origiuals 

Where mortgage^d cattle are in two 
counties, and where duplicate orig¬ 
inal mortgages are filed in both 
counties, each mortgage so flled be¬ 
ing original, filing thereof is valid.— 
Bridges v. Union Cattle Loan Co., 
229 P. 805, 104 Okl. 74. 
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88, Ark.—Continental Supply Co. v. 

Thomas, 197 S.W. 683, 130 Ark. 

287. 

11 C.J. p oo5 note o. 

Xudorsement of iustructions on mort¬ 
gage 

(1) Under the provisions of the 
Arkansas statute, a mortgage to cre¬ 
ate and maintain a lien good as 
against strangers must either be 
filed with clerk for record or bear 
indorsement directing filing signed 
by mortgagee, his agent or attorney. 
—Continental Supply Co. v. Thomas, 
supra. 

(2) There must be some indorse¬ 
ment upon a mortgage by the mort¬ 
gagee, either written or printed, in¬ 
tended as his signature, following 
the notation that the instrument is 
to be filed but not recorded, in order 
to constitute it a lien as against a 
third party without being recorded. 
—Gasconade Development Co. v. Mc- 
Ilroy Bank & Trust Co., Ark., 112 S. 
W.2d 653. 

(3) Mortgagee's signature above 
printed indorsement of words, “this 
instrument is to be filed but not 
recorded,” with line drawn from such 
signature to dotted line under in¬ 
dorsement, was substantial compli- 
ance with statute.—Reitz v. Nowlin, 
Ark., 110 S.W.2d 690. 

(4) The printing of the firm name 
of mortgagee on the back of the 
mortgage, under an indorsement, 
“This instrument is to be filed but 
not recorded,” is a signature within 
the statute.—Lesser-Goldman Cotton 
Co. V. Hembree, 259 S.W. 5, 163 Ark. 
88—Leach v. Bald Knob State Bank, 
259 S.W. 3, 163 Ark. 91. 

(5) Where indorsement was not 
followed by the signature of the 
mortgagee either written or printed, 
and the name of mortgagee appeared 
only once in the caption of the mort¬ 
gage showing the parties, the mort¬ 
gage was not properly indorsed to 
comply with the statute and consti¬ 
tute it a lien as against a third par¬ 
ty.—Gasconade Development Co. v. 
Mcllroy Bank & Trust Co., supra. 

(6) Transmission to Circuit clerk 
of mortgage with letter requesting 
same to be filed is not an indorse¬ 
ment on the instrument by mortga¬ 
gee that it should be filed.—Conti¬ 
nental Supply Co. v. Thomas, 197 S. 
W, 683, 130 Ark. 287. 

11 C.J. p 535 note 5 [a]. 

89. n:h.—T own v. Griffith, 17 N.H. 

166. 

11 C.J. p 535 note 6. 
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ly recorded without further instructions, the record 
is unauthorized and void, uniess ratified before oth- 
er claims attach.^® 

When the mortgagee has complied with the stat¬ 
ute, so far as lies within his power, the mortgage is 
regarded as filed or recorded from the time it was 
so deposited;^^ and the mortgagee is not affected 
by the errors or omissions of the recording offi- 
cer .^2 5o, where the statute provides for an actual 
transcription of the mortgage on the records, the 
mortgagee, under the general rule, is not affected 
by the failure of the officer so to transcribe.93 Fur¬ 
ther, independently of the rule of nonliability of the 
mortgagee for errors and omissions of the recording 
officer, and even in those jurisdictions, where the 
rule is disapproved, such errors and omissions are 
generally held not to invalidate the mortgage as 
against third persons if the record is sufficient to 
give them notice,^^ or if they have actual knowledge 
of the existence of the mortgage.95 A chattel 
mortgage in the form of a conveyance, recorded in 
the record of deeds, instead of as a chattel mort¬ 


gage, has been held void as against creditors.36 

Although the recording is defective, the rights 
of the mortgagee cannot be defeated by a third per- 
son asserting a fictitious claim against the mortga- 
gor.97 

Transcription as filing, Where transcription is 
required, a mortgage will be effective as to third 
persons only when actually inscribed,98 and when 
timely inscribed will be effective from the time of 
its fiiing.93 The transcription of the instrument in 
extenso on the records in those jurisdictions where 
such transcription is not necessary has been held a 
sufficient compliance with a statute requiring the 
instrument, or a copy thereof, to be deposited with 
the recorder, to be kept in his office for inspection.^ 
Vv^here transcription is required, it has been held 
that the fact that it is in the handwriting of the 
mortgagor does not affiect the validity of the regis- 
tration.2 

Mixed mortgages. Under the recording acts in 
some jurisdictions mortgages embracing both land 
and chattels may be recorded in the books kept for 


90. vt—Blair v. Ritchie, 47 A. 1074, 
72 Vt. 311. 

91. U.S.—In re Neil, D.C.Wash., 44 
F.2d 666—Stockyards Loan Co. v. 
Miller, C.C.A.Okl., 288 F. 176. 

Fla.—George Mackay & Co. v. Marion 
Hardware Co.. 131 So. 396, 397, 100 
Fla. 1532, clting Corpus Jnris. 

111.—^Eaton State Bank v. Flesher, 
243 IlLApp. 632. 

Ohio.—^Angelone v. Jones, 182 N.E. 

684, 43 Ohio App. 147, 

11 C.J. p 535 note 8. 

Delay in making* index and entries 
Notice of mortgage exists from 
time of filing, and not from time 
that clerk’s index and entries are 
made.—Shackelford v. Clements, Tex. 
Civ.App., 300 S.^W". .98, 

92. TJ.S.—Stockyards Loan Co. v. 
Miller, C.C.A.OkL, 288 F. 176. 

Ark.—^Montague v. Craddock, 193 S. 

W. 268, 128 Ark. 59. 

Fla.—First Nat. Bank v. Evans, 130 
So. 18. 20, 100 Fla. 740, citing Cor¬ 
pus Juris. 

Ga.—Blakely Artesian Ice Co. v. 

Clarke, 79 S.E. 526, 13 Ga.App. 574. 
111.—^Eaton State Bank v. Flesher, 
243 IlLApp. 532. 

Ind.—^Voigt V. Mergenthaler Lino- 
type Co., 12 N.E.2d 498. 

Mo.—^Emerson-Brantingham Imple- 

ment Co. v. Rogers, App., 216 S.W. 
994. 

N.M.~Shaffer v. McCulloh, 29 P.2d 
486, 38 N.M. 179. 

Okl.—Guaranty State Bank of Fort 
Worth V. La Hay, 224 P. 189, 98 
Okl. 29. 

Tex.—Continental Gin Co. v. Herner, j 


Civ.App., 79 S.W.2d 670, 671, citing 
Corpus Juris. 

11 C.J. p 535 note 9. 

Brroneous date 

Recorder’s mistake in writing date 
instead of due date of note in record¬ 
ing mortgage does not affect the va¬ 
lidity of the mortgage.—Eaton State 
Bank v. Flesher, 243 IlLApp. 532. 
Omission of marginal note 
Where a mortgage hore a marginal 
notation that the name of intervener 
should he substituted wherever the 
naihe of the mortgagee appeared in 
the mortgage and the clerk in re¬ 
cording it omitted the marginal en- 
try, the record of the mortgage was 
nevertheless sufficient to put all per¬ 
sons on inquiry.—Palmer v. Leivy, 
Mo.App., 205 S.W. 244. 

93. Ind.—^Voigt v. Mergenthaler 

Linotype Co., 12 N.E.2d 498. 

11 C.J, p 536 note 10. 

Error in transcription of acknowl- 
edgment 

Where certificate of acknowledg- 
ment showed acknowledgment was 
taken in Indiana before notary whose 
seal appeared, and indicated date no- 
tary’s commission expired, but did 
not affirmatively show notary was 
authorized to take acknowledgments 
in Indiana, mortgage was valid 
against subsequent execution pur- 
chaser who had actual notice of 
chattel mortgage, notwithstanding 
error in transcription in to the rec¬ 
ord.—^Voigt V. Mergenthaler Lino¬ 
type Co., supra. 

In Louisiana, it being regarded as 
the duty of the mortgagee to see 
that his mortgage is properly regis- 
tered, a mortgage, not filed, but re- 
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corded by the clerk, so as not to give 
real mortgagor's name as required 
by the statute, does not operate as 
lien.—Charrier v. Greenlaw Truck & 
Tractor Co., 2 La.App. 622. 

94. Mo.—^Palmer v. Leivy, App., 205 
' S.W. 244. 

11 C.J. p 536 note 11. 

95. Or.—^Ayre v. Hixson, 98 P. 515, 
53 Or. 19, 133 Am.S.R. 819, Ann. 
Cas.l913E 659. 

11 C.J. p 536 note 12. 

96. Wash.—^First Guaranty Bank v. 
Western Cross-Arm & Mfg. Co., 
247 P. 1027, 139 Wash. 614. 

97. Vt.—^Drolette v. Russell, 163 A. 
565, 105 Vt 58. 

9S. La.—Charrier v. Greenlaw 

Truck & Tractor Co., 2 La.App. 
622. 

Construction of statute 
Where a constitutional provision 
requires recording, actual inscription 
in the record is necessary, and a 
statute, if construed to permit mort¬ 
gages to affect third persons' prop-' 
erty before being recorded in parish 
where property is situated, would be 
unconstitutional. — Whitney-Central 
Nat Bank v. Cuneo, 7 La.App. 197. 

99. La.—^Whitney-Central Nat. Bank 
V. Cuneo, supra—Charrier v. 

Greenlaw Truck & Tractor Co., 2 
La.App. 622. 

1. Mo.—Strop V. Hughes, 101 S.W. 
- 146, 123 Mo.App. 547. 

11 C.J. p 537 note 19. 

2. U.S.—^Fowler v. Merrill, Ark., 11 
Hqw. 375, 13 L.Ed. 736, affirming, 
C.C., Merrill v. Dawson, 17 F.Cas. 
No.9,469, Hempst 563. 
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real estate records, and this is held to constitute a 
sufficient record of the instrument as a chattel mort- 
gage, notwithstanding the statute requires mortgag- 
es of chattels alone to be separately recorded in a 
book kept exclusively for chattel records but in 
most jurisdictions in which separate books are des- 
ignated for mortgages of land and for chattel mort- 
gages, it is held that the record of a mixed mort- 
gage in the real estate mortgage book alone will not 
suffice.^ 

Mortgage of written contract, When the mort¬ 
gage of a written contract is deposited for record 
it has been held that the contract must be deposited 
with the mortgage.5 

Where mortgage is withdrawn in order to per- 
fect its attestation, a return of the instrument to the 
clerk's office has been held to constitute a ‘'filing’' 
for record.® 

Affidavit and jurat When the statute requires 
an affidavit by the parties to the mortgage, together 
with the certificate of the oath signed by the officer 
administering it, to be appended to the mortgage 
and recorded therewith, the papers constitute one in¬ 
strument for record, and if the affidavit and certifi¬ 
cate are omitted from the record the mortgage is 
not legally recorded.^ 

§ 160. —— Defects in Copy Filed 

Where a true copy of the mortgage Is required to be 
filed, a substantially true copy will suffice. 

The purpose of the statutes in requiring a true 
copy of the mortgage to be filed being to give no- 
tice to creditors and holders of after-acquired in- 


terests, a copy which apprises them of the exist- 
ence of the mortgage, the property mortgaged, and 
the material terms and conditions of the instrument, 
substantially complies with the law, notwithstand¬ 
ing clerical errors.® However, a copy which shows 
no signature or acknowledgment is insufficient, and 
an unauthorized certificate of the clerk that it is a 
true copy will not aid an incomplete copy.^ 

§ 161. - Recording in Wrong Book 

Recording of mortgage in the wrong book has been 
held not to make the recording invalid, but there is au- 
thority to the contrary. 

Failure to record a mortgage in the book desig- 
nated by statute for that purpose has been held not 
to affect the validity of the record but the au- 
thorities are not in entire accord on this point, and 
in some jurisdictions where the books for recording 
instruments affecting chattels are kept separate and 
distinet from the records relating to real estate or 
other transactions, a chattel mortgage not recorded 
in the book kept exclusively for that purpose is held 
to be invalid as to third persons.^^ When the fail¬ 
ure to record in the proper book is the fault of the 
mortgagee, his lien is void as against third per- 

sons.^2 

§ 162. — Indexing 

Except as required by statute the mortgage need not 
be indexed; and generally failure to index it, or defec- 
tively indexing it, does not affect the validity of the 
filing or recording^. even where the officer Is required by 
statute to index. 

In the absence of a statute requiring it the record¬ 
ing officer need not index a mortgage and where 


3. Ind.—^Woodbury Glass Co. v. 
Beeson, 127 N.E. 673, 73 Ind.App. 
385. 

11 C.J. p 537 note 17. 

4. Ohio.—Connecticut Mut. Life Ins. 
Co. V. Shelly Seed Corporation of 
Holgate, 189 N.E. 654, 46 Ohio App. 
548. 

11 C.J. p 537 note 18. 

Itt Maryland, recording of mort¬ 
gage covering both realty and per- 
sonalty, prior to enactment of stat¬ 
ute requiring land records and chat¬ 
tel records to be kept separately, 
among land records only, and'index¬ 
ing both among land records and 
chattel records, was proper.—^In re 
Oliver C. Putney Granite Corpora¬ 
tion, D.C.Md., 14 F.Supp. 31. 

5. Pa.—Hilton’s App., 9 A. 342, 116 
Pa. 351. 

11 C.J. p 538 note 21. 

6. Ga.—^Albany Nat. Bank v. Geor- 
gia Banking Co., 74 S.E. 267, 137 
Ga. 776. 

7. Vt.—Hunt v. Allen, 50 A. 1103, 
73 Vt. 322. 


8. Mo.—^Harrington v. Interstate 
Securities Co., App.. 57 S.W.2d 438, 
439, citing Corpus Juris. 

11 C.J. p 537 note 13. 

Substantially true copy 
Under Kan.Gen.St.l909 § 5224, re¬ 
quiring filing of the mortgage or a 
true copy thereof, a copy of mort¬ 
gage on cattle deposited with regis- 
ter of deeds, which described them 
in terms of mortgage and as branded 
i on right hip, but which omitted men- 
tion of brand, as stated in the mort¬ 
gage, is sufficient.—^Union Stockyards 
Bank of Wichita, Kan., v. Hamilton, 
Ky., 246 P. 580, 158 C.C.A. 650. 

8. N.M.—^Nations v. Lowenstern, 204 
60, 27 N.M. 613. 

1(^ Mo.—^Emerson-Brantingham Im- 
'■^plement Co, v. Rogers, App., 216 S. 
W. 994. 

11 C.J. p 637 note 16. 

As agaiust one haviug actual knowl- 
edge 

Mortgage, recorded in wrong book, 
even if it should be considered void 
as against innocent purchaser, was 

767 


valid as against purchaser with ac¬ 
tual notice, who did not, until after 
purchase, discover defect in recorda- 
tion, where mortgagee had done his 
duty in filing instrument for record 
and paying recording fee.—^Emerson- 
Brantingham Implement Co. v, Rog¬ 
ers, supra. 

11. La.—^Washington Bank & Trust 
Co. V. Cowan-Kerr Lumber Co., 99 
So. 881, 155 La. 1076. 

Va.—^People’s Bank of Southampton 
V. Merchants’ & Parmers' Bank, 
147 S.E. 220, 152 Va. 620. 

11 C.J. p 537 note 16. 

12. Tex.—Cave v. Talley Co., Civ. 
App., 298 S.W. 912. 

Faulty indorsemeut 
Clerks failure properly to record 
mortgage is chargeable to mortga¬ 
gee, and not to clerk, where the in- 
dorsement was a direction to file the 
mortgage as a mortgage on realty.— 
Cave V. Talley Co., supra. 

13. Mo.—Dawson v. Cross. 88 Mo. 
i App. 292. 
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the statute does impose on the officer the duty of 
making an index, it is generally held that it is not 
a part of the “filing,” and that the mortgage will 
constitute notice, although the officer fails to index 
it, or indexes it in a defective manner.^^ On the 
other hand, the index does not constitute notice 
when the mortgage or copy the reo f by reason of de- 
fects is not entitled to be filed.^5 A provision for 
indexing has been held sufficiently complied with 
when the mortgage has been indexed and cross- 
indexed in the front of the chattel mortgage book.^^ 

When a real estate mortgage providing for a lien 
on rents is given on land lying in two counties, 
indexing it in one county as a chattel mortgage cre- 
ates a lien on the land in that county as to the rents 
therefrom, although not on the land outside that 
county.!*^ 

§ 163. Operatiori and Effect of Filing or Re- 
cording 

The effect of recording fs generally the same wheth-, 
er the mortgagee is a resident or nonresident; and an 
invalid mortgage is not vaiidated by recording. 

The recordation of the mortgage will not vali-5 
date it if it is otherwise invalid.^^ Ordinarily, the 
statutes make no distinction between resident and 


nonresident mortgagees as to the effect of record.^^ 
The mere fact that a mortgage has been filed does 
not necessarily import that the mortgagee has actu- 
al knowledge thereof, or has any interest in the 
property on which the mortgage is alleged to cre¬ 
ate a lien.20 A buyer of personalty subject to a 
mortgage of which he has constructive notice takes 
whatever title he may acquire in hostility to mort¬ 
gagee, and does not become “purchaser in good 
faith for value'' as against such mortgage.^^ 

§ 164. - Record of Mortgage as Notice 

a. In general 

b. Persons affected by notice 

c. Instruments affording notice 

d. Crop mortgages 

a. In General 

In general the recording of a mortgage operates to 
give constructive notice of the mortgage and of every- 
thing disclosed by the record. 

The record of a mortgage is not constructive no¬ 
tice of its existence or contents unless made so by 
statute,-^ and recording under some statutes has 
been held not notice but where it is regarded 
as affording constructive notice the absence of ac- 
tual notice becomes immaterial.^^ The record is 


14. Mo.—Emerson-Brantingham. Im- 
plement Co. v. Rogers, App., 216 S. 
W, 994. 

N.T.—Dodds V. 0’Brien, 166 N.Y.S. 
1065. 

Tex.—McKeever v. Brooks-Davis 
Chevrolet Co., Civ.App., 74 S.W.2d 
311, error dismissed. 

11 C.J. p 538 note 24. 

Bight of pnrchasex 
While the purchaser of property 
covered by a mortgage erroneously 
indexed as to the amount of the debt 
takes subject only to the lien of the 
mortgage as indexed, he must, in or- 
der to defend his possession as 
against the mortgagee, tender to the 
latter the amount so indexed.—Bur- 
riss V. Owen, 57 S.E. 542, 76 S.C. 481. 

Zn Lonisianai recordation means 
recordation sufficient to enable Pub¬ 
lic to ascertain whether mortgage 
was recorded, and a mortgage index¬ 
ed under the name of another party 
is insufficient.—Charrier v. Greenlaw 
Truck & Tractor Co., 2 La.App. 622. 

15. N.M.—Nations v. Lowenstern, 
204 P. 60, 27 N.M. 613. 

18. N.C.—^Whitehurst v. Garrett, 144 
S.E. 835, 196 N.C. 154. 

17. lowa.—Soehren v. Hein, 243 N. 
W. 330, 214 lowa 1060. 

18. Mich.—People v. Burns, 125 N. 

W. 740, 161 Mich. 169, 137 Am.S.R. 
466. I 

11 C.J. P 538 note 26. I 


19. Me.—^Poster v. Perkins, 42 Me. 
168. 

20. Ga,—Sims v. Scheussler, 64 S. 
E. 99, 5 Ga.App. 850. 

21. Okl.—Stuart v. First Nat. Bank, 
50 P,2d 297, 174 Okl. 292. 

See also supra §§ 142, 143, 146, and 
infra § 164. 

22. Kan.'—Greer v. Newland, 78 P. 
835, 70 Kan. 315, 109 Am.S.R. 424, 
70 L.R.A. 554. 

11 C.J. p 538 note 30. 

23. N.Y.—Matthews v. Victor Hotel 
Co., 132 N.Y.S. 375, 74 Misc. 426, 
affirmed 135 N.Y.S. 1127, 150 App. 
Div. 928. 

11 C.J. p 538 note 31. 

In Connecticut 

<1) Recording mortgage of person- 
al property not within statutory ex- 
ceptions does not operate as con¬ 
structive notice to bona fide pur¬ 
chaser,—Bickart v. Sanditz, 136 A. 
580, 105 Conn. 766. 

(2) A truck, not being within the 
classes of personal property which a 
mortgagor is authorized to retain 
possession, upon compliance with 
conditions in Gen.St.l918 § 5206, 

there was no obligation upon parties 
to an instrument transferring the 
same from vendor to vendee to have 
it recorded, and, assuming it to have 
been a mortgage, the recording would 
not he notice to a bona fide purchas¬ 
er.—^Adler, Salzman & Adler v. Am- 
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merman Purniture Co., 123 A. 268, 
100 Conn. 223. 

(3) Recorded purchase-money 
mortgage of trucks used by bottling 
piant, containing replacement clause, 
held ineffective against bona fide 
purchaser of substituted trucks.— 
Bickart v. Sanditz, supra. 

24. Colo.—Metropolitan State Bank 
v. Wright, 209 P. 804, 72 Colo. 106. 
La.—Jeffcoat v. Hammons, App., 160 
So. 182. 

N.Y,—Meisel Tire Co. v. Ralph, 1 N. 

Y.S.2d 143, 164 Misc. 845. 

Okl.—^R-P Pinance Corporation v. 
Summers, 32 P.2d 312, 168 Okl. 179 
—Morgan v. Stanton Auto Co., 285 
P. 962, 142 Okl. 116—Hourigan v. 
Home State Bank, 162 P. 699, 62 
Okl. 199. 

S.D.—^Nelson v. Robinson, 205 N.W. 
40, 48 S.D. 436. 

Wash.—Union State Bank of Wa- 
pato V. Warner, 248 P. 394, 140 
Wash. 220. 

11 C.J. p 538 note 32. 

Ezteut of notice 

Filing of mortgage on fixtures un¬ 
der Remington Code 1915 § 3662, 
making such filing “full and suffi¬ 
cient notice” to all persons dealing 
with the property, imports as much 
as actual notice to a subseguent pur¬ 
chaser of land of all its conditions, 
including agreement that property, 
although afiixed to realty» shaU be 
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not constructive notice of more than it itself dis- 
closes,25 but one dealing with the property is charge- 
able with notice of all facts which would be discov- 
ered by any inquiry reasonably suggested by the 
record.^® When the effect of the instrument is lim- 
ited by another unrecorded instrument intended as 
a defeasance, the recording of the mortgage does 
not give constructive notice.27 -Examination of the 
record of a mortgage gives actual notice of every- 
thing which it discloses, but no more;28 but one 


cannot rely on the nondisclosure of matters of 
which he has actual knowledge.^^ 

The failure of the mortgagee to take proper meas- 
ures to protect himself will not deprive him of the 
benefit of the constructive notice afiforded by ree- 
ord.30 A mortgagee is not charged with construc¬ 
tive notice of a mortgage filed after his.^^ 

Record of a mortgage on a mortgage is not ordi- 
narily notice to a purchaser or assignee of the pa- 
per so encumbered.32 


personal.—Boeringa v. Perry, 164 P. 
773. 96 Wash. 57. 

Mortgage Iby authorized officer of 
Corporation 

Where secretary-treasurer by 
course adopted by Corporation for 
trarisacting its business Vas author- 
ized to exeeute a mortgage, construc¬ 
tive notice from recording the same 
will be imported to defendant, pur¬ 
chaser of mortgaged property, where 
his right to deny such notice rests 
solely on claim that officeres acts 
were ultra vires.—Peyton v. Sturgis, 
Tex.Civ.App., 202 S.W. 205. 

25. U.S.—In re Universal Storage & 
Transfer Co., D.C.Md., 4 F.Supp. 
425, affirmed, C.C.A., Skutch v. 
Buch, 70 P,2d 107. 

Cal.—Pine v. Higgins, 256 P. 582, 83 
Cal.App. 276. 

Colo.—Metropolitan State “Bank v. 

Wright, 209 P. 804, 72 Colo. 106. 
La.—Veillon Motor Co. v. Veillon, 
App., 161 So. 199. 

Mo.—Moffett Bros. & Andrews Com- 
mission Co. v, Kent, 5 S.W.2d 395, 
N.D.—Teigen v. Occident Elevator 
Co., 200 N.W. 38, 40, 51 N.D, 563, 
citing Corpus Juris. 

■Wash.—Parmers’ & Merchants’ Bank 
of Walla Walla v. Small, 229 P, 
531, 131 Wash. 197. 

11 C.J. p 538 note 34. 

Squities of mortgagee 

Piling of mortgage on unplanted 
crops, or agreement for such mort¬ 
gage, will not operate as construc¬ 
tive notice of equitable rights of 
mortgagee.—^American State Bank of 
Scottsbluff v. Keller, 200 N.W. 999, 
112 Neb. 761. 

Instrument modifying xecorded mort¬ 
gage 

An unrecorded instrument ratify- 
ing and modifying a recorded mort¬ 
gage gives subsequent encumbranc- 
ers no actual or constructive notice 
of matter therein which is not in- 
corporated in the mortgage proper. 
—^Lee v. Seals, 256 S.W. 830, 215 Mo. 
App. 582. 

Mortgage on products to be produced 
Where farm owners before sugar 
season and to .secure overdue note 
gave mortgage on all maple products 
to be produced on farm for one year 
and mortgage was duly recorded, the 
record was constructive notice after 

14 O.J.S.-49 


sap had run, to purchaser of maple 
syrup from mortgagor, and the 
mortgage and record were valid lien 
on syrup as against a purchaser.— 
Barton Sav. Bank & Trust Co. v. 
Hamblett, 178 A. 900, 107 Vt. 311. 

Matters referred to in mortgage 

(1) For the purpose of notice, a 
recordeji mortgage may refer to 
other papers of record and in such 
case will be treated and considered as 
having set out the contents of such 
other papers.—Garner v. Arizona 
Bgyptian Cotton Co., 197 P. 231, 22 
Ariz. 318. 

(2) Where the mortgage refers to 
the notes secured thereby, the pur¬ 
chaser is charged with notice that 
the notes contain provisions for the 
payment of attorney’s fees.—Tubber- 
ville V. Simpson, 47 So. 784, 94 Miss. 
154—11 C.J. p 538 note 34 [a]. 

<3) Where a recorded mortgage 
refers to a recorded bili of sale for 
description of the mortgaged prop¬ 
erty the purchaser is charged with 
constructive notice of the description 
in the bili of sale.—^Pullen v. Berk- 
ley, Tex.Civ,App., 27 S.W.2d 924. 

(4) Mortgage on cotton without 
date, merely naming farms involved 
and amount of acreage, is valid as 
against mortgagor and intervener, 
claiming labor lien, where note was 
dated and referred to in the mort¬ 
gage and intervener knew of mort¬ 
gage.—Lunsford v. Pearce, Tex.Civ. 
App., 19 S.W.2d 71. 

Recoxdation of trust deeds held 
notice of sureties’ lien for payment 
of note for money borrowed to pay 
judgment on bond.—Fleming v. 
Branham, 139 S.E. 267, 148 Va. 510. 

Property not described 

Record of a mortgage applies only 
to property covered by it, and does 
not affect additional property not 
described therein, which is situated 
in another county in which it might 
be subsequently recorded.—^Bankers’ 
Discount Corporation v. Noe, 242 P. 
610, 116 Or. 570. 

28. Ala.—R. P. Harris Motor Co. v. 

Bailey, 121 So. 33, 219 Ala. 8, 63 A. 

L.R. 1453. 

lowa,—^Wertheimer & Degen v. Par- 

sons, 229 N.W. 829, 209 lowa 1241. 

769 


27. U.S.—In re Sachs. C.C.A.Md., SO 
F.2d 510, affirming in part and re- 
versing in part, D.C., 21 F.2d 984. 

Md.—Winakur v. Sapourn, 145 A. 

342, 156 Md. 662. 

Agreement held defeasance 
Plaintiff’s unrecorded agreement 
for consignment of automobile to 
dealer authorized to sell and repay 
amount advanced is a ‘"defeasance,” 
which prevented operation of record¬ 
ed bili of sale to plaintiffi as con¬ 
structive notice.—^Winakur v. Sa¬ 
pourn, 145 A. 342, 156 Md. 662. 

28. Colo.—J. D. Best & Co. v. Wolf 
Co., 185 P. 371, 67 Colo. 42, 29 A. 
L.R. 899. 

Capacity of acknowledging party 
When defendant examined the rec¬ 
ord, it had actual notice of every- 
thing which the record disclosed; 
but, where mortgage was acknowl- 
edged by the secretary and general 
manager for himself, there was no 
actual notice that he as secretary 
and general manager of the mort¬ 
gagee Corporation acknowledged the 
mortgage for the Corporation.—J. D. 
Best & Co. V. Wolf Co,, supra. 

29. Colo.—^Whittier v. First Nat. 
Bank, 214 P. 536, 73 Colo. 153. 

30. Ala.—Metcalf v. Clemmons- 
Powers & Co., 76 So. 9, 200 Ala. 
243. 

Tex.—^Weeks v. First State Bank of 
De Kalb, Civ.App., 207 S.W. 973. 

11 C.J. p 538 note 33. 

31. Ala.—Farmers* Union Ware- 
house Co. V. Barnett Bros., 137 So. 
176, 223 Ala. 435. 

11 C.J. p 539 note 35. 

32. S.C.—Alford v. Martin, 180 S.E. 
13, 176 S.C. 207. 

Facts sufficient to make duty to in¬ 
quire 

Where furniture dealer had mort¬ 
gaged his stock and mortgages tak- 
en from purchasers with proviso for 
sale of furniture in ordinary course 
of business and automatic transfer 
of lien to proceeds of sales, a buyer 
for thirty-flve per cent of face value 
of numerous mortgages taken by 
dealer is thereby put on inquiry and 
charged with notice of recorded 
mortgage given by furniture dealer. 
—^Alford V. Martin, supra. 
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As to after-acquired property, in some jurisdic- 
tions recording of the mortgage in the county in 
which the property is to be acquired constitutes no- 
tice of such mortgage from the date of its filing,33 
but it has been held that actual notice is essential 
and that the constructive notice furnished by re- 
cording is insufficient as against a bona fide pur- 

chaser.34 ‘ 


b. Persons Affected by Notice 
Generaiiy the pecordation of a mortgage !s construc¬ 
tive notice to ali persons subsequently deallng with the 
property. 

Ordinarily, under the recording acts, the recor- 
dation of a mortgage as required by law is construc¬ 
tive notice as to all persons subsequently dealing 
with the property,to subsequent purchasers or 
creditors35 and mortgagees,^'^ and there must be 


33. TJ.S.—In re Alabama Braid Cor¬ 
poration, D.C.Ala., 13 F.Supp. 336. 
34- Mo.—Steckel v. Swift & Co., 
App., 56 S.W.2d S06. 

11 C.J. p 435 note 25. 

Rule as to crop mortgages see 
infra subdivision d. 

35. TJ.S.—In re Kramer Mercantile 
Co., D.C.Okl., 21 F.2d 614, reversed 
on otlier grounds, C.C.A., Clark v. 
Huckaby. 28 F.2d 154, 67 A.L.R. 
1456, certiorari denied Huck¬ 
aby V. Clark, 49 S.Ct 83. 278 U.S. 
648, 73 L.Ed. 561. 

Ala.—^Kilgore v. Jones, 73 So. 832, 15 
Ala.App. 472. 

Cal.—^Pacific States Savings & Loan 
Co. V. Strobeck, 33 P.2d 1063, 139 
Cal,App. 427. 

Fla.—George Mackay & Co. v. Marion 
Hardware Co., 131 So. 396, 100 
Fla. 1532. 

Idaho.—Hopkins v. Hemsley, 22 P.2d 
138, 53 Idaho 120. 

La.—Liquid Carbonic Corporation v. 
Leger, App., 169 So. 170—Reming- 
ton-Rand v. Profits Island Grave 1 
Co., App., 144 So. 636, opinion re- 
instated 150 So. 76. 

Mass.—£l. M. Blunt, Inc., v. Giles, 
193 N.B, 43, 288 Mass. 515. 

N.C.—^Whitehurst v. Garrett, 144 S. 

E. 835, 196 N.C. 154. 

Ohio.—City Loan & Savings Co. v. 

Dickison. 19 Ohio N.P.,N.S., 215. 
Okl.—^Drum Standish Commission Co. 
V. First Nat. Bank & Trust Co, of 
Oklahoma City, 31 P.2d 843, 168 
Okl. 400—U. S. Zinc Co. v, Colburn, 
255 P. 688,. 124 Okl. 249. 

Utah.—^Bonneville Lumber Co. v. J. 
G. Peppard Seed Co., 271 P. 226, 
72 Utah 463. 

tVash—Goddard v. Morgan, 74 P.2d 
894, 193 Wash. 83—Tope v. Brat- 
tain, 21 P.2d 241, 172 Wash, 556. 

11 C.J. p 539 note 36. 

Warehousemau is charged with 
constructive notice of recorded chat- 
tel mortgage covering grain deliv- 
ered by mortgagor for storage.—^Aas 
V. St Anthony & Dakota Elevator 
Co., 249 N.W. 917, 63 N.D. 771. 
Notice to carrier 

Where a mortgage was registered, 
it was notice to a railroad shipping 
the mortgaged goods, as far as the 
ownership of the goods and the lia- 
bility for freight were concerned.— 
Southern Ry. Co. v. W. Ai Simpkins 
Co., 100 S.E. 418, 178 N.C. 273. 
Recording as discharge of mortga- 
gee’s duty 

Plaintiff, having placed her mort¬ 


gage on record, discharged her full 
duty in the matter of notice, and was 
under no duty to prevent the mort¬ 
gagor from selling, or personally to 
warn others not to buy, even if she 
had notice that they were about to 
do so.—Hattemer v. Davis, 91 So. 
321, 206 Ala. 613. 

As to property not in connty 
If mortgaged personalty is not in 
county at time of execution and fil- 
ing of mortgage but is intended to 
be removed to such county and later 
becomes situated therein, mortgage 
becomes constructive notice from 
i date of arrival of property within 
county.—Drum Standish Commission 
Co. V. First Nat. Bank & Trust Co. 
of Oklahoma City, 31 P.2d 843, 168 
Okl. 400. 

36. Ala.—Chandler v. Citizens’ Bank 
of Guntersville, 124 So. 234, 220 
Ala. $2. 

Ark.—Mitchell v. Mason, 44 S.W.2d 
672, 184 Ark. 1000. 

Ga.—National City Bank of Rome v. 
Adams, 117 S.E. 286, 30 Ga.App. 
219. 

111.—American Trust & Savings 
Bank v. Gladu, 258 111.App. 156. 
See Cole Motor Co. v. Centaur Mo¬ 
tor Co, of Illinois, 195 Ill.App. 317. 
lowa.—Farmers' Trust & Savings 
Bank of Laurens v. Miller, 214 N. 
W. 546, 203 lowa 1380—^Wertheim- 
er & Degen v, Shultice, 211 N.W. 
668, 202 lowa 1140. 

Kan.—Morrison v. Montgomery, 168 
P. 674, 101 Kan. 670. 

La.—^Palmisano v. Louisiana Motors 
Co., 117 So. 446, 166 La. 416— 
Thompson v. King Motors, 140 So. 
257, 19 La.App. 298. 

Mich.—Pinconning State Bank v. 
Henry, 241 N.W. 913, 258 Mich. 44 
—Saginaw Financing Corporation 

V. Detroit Lubricator Co., 240 N. 

W. 44, 256 Mich. 441. 

Mo.—C. I. T. Corporation v. Hume, 
App., 48 S.W.2d 154. 

N.Y,—Burton v. Klein, 239 N.T.S. 
103, 135 Misc. 571. 

N.C.—^Whitehurst v. Garrett, 144 S. 
E. 835, 196 N.C. 154—Harrington v. 
Furr, 90 S.E. 775, 172 N.C. 610. 
Ohio.—Commercia! Credit Co. v. 
Schreyer, 166 N.B. 808, 120 Ohio 
St. 568, 63 A.L.R. 674. 

Or.—^Weatherly v. Hochfeld, 286 P. 
588, 133 Or. 136. 

Tex.—First Nat. Bank v. Thompson, 
Com.App., 265 S.W. 884, afiirming 
Civ.App., 251 S.W. 818—Pullen v. 
5 Berkley, Civ.App., 27 S.W.2d 924— 
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Chapmen v. Head, Civ.App., 279 S. 
W. 906. 

Utah.—Bonneville Lumber Co. v. J. 
G. Peppard Seed Co., 271 P, 226, 
72 Utah 463. 

Wash.—Hardin v. State Bank of 
Seattle, 205 P. 382, 119 Wash. 169. 
11 C.J. p 539 note 37—42 C.J. p 763 
note 49. 

Mortgage by third person for benefit 
of debtor 

A duly filed mo.rtgage, given an in- 
dividual who purchased for benefit of 
Corporation that indorsed his notes 
and to which he executed bili of sale, 
is not invalid, under a statute requir- 
ing change of possession or filing, N. 
Y.Lien L. § 230, as fraud on the cred- 
itors of the Corporation, who are 
charged with knowledge of the mort¬ 
gage.—In re R. E. Taylor Corp., N. 
Y., 248 F. 223, 160 C.C.A. 301. • 

Furchaser at execution sale 
Registration of a mortgage, valid 
in its description of the property and 
otherwise, which created a lien on 
the property ip controversy, consti- 
tuted constructive notice to parties 
seeking protection as innocent pur¬ 
chasers through an execution sale 
subsequently made upon a judgment. 
—Thorndale Mercantile Co. v. Con¬ 
tinental Gin Co., Tex.Civ.App., 217 
S.W. 1059, error refused. 

Persons fumishing labor or mate> 
rials 

Recorded mortgage on automobile, 
under GemCode §§ 8560, 8561, Is no¬ 
tice to persons performing labor or 
fumishing materials in repairing 
same, whose lien is inferior to mort¬ 
gage.—Metropolitan Securities Co. v. 
Orlow, 140 N.E. 306, 107 Ohio St. 
583, 32 A.L.R. 992. 

Where mortgagor wlthont title 
Bona fide purchaser of automobile 
after owner filed bili of sale is not 
chargeable with notice of mortgage 
preceding the owner’s obtaining and 
filing bili of sale, and the mortgagee, 
to protect his rights, must have 
taken possession prior to the trans¬ 
fer to the purchaser.—Ohio Finance 
Co. v. McReynolds, 160 N.E. 727, 27 
Ohio App. 42. 

Purchaser of movables 
In Louisiana, notwithstanding 
chattel mortgage law^ buyer of mov¬ 
ables is not required to examine pub- 
lic Tecords.—General Contract Pur- 
chase Corporation v. Barro w, 136 So. 
902, 18 La.App. 621. 

37. Mont—Chester State Bank v. 
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very substantial grounds for denying it this effect.38 

Persons who are not subsequent purchasers or en- 
cumbrancers and are not within the terms of the 
statute, are not charged with constructive notice of 
the recorded mortgage;39 and it has been held that 
only those acquiring some interest or right in the 
property under the grantor or mortgagor are charg¬ 
ed with notice.'^® 

c. Instruments Affording Notice 

The record of a mortgage, to constitute notice, must 


be of an instrument entitied to record; and the mort¬ 
gage must have been made by the owner of the property 
in his right name and must contain a proper descrip- 
tion of the property, and the debt secured. 

In order that the record may constitute construc¬ 
tive notice it must be of an instrument entitied to 
record under the statute.^^ A mortgage which is 
not executed and recorded in conformity with the 
statute, although it is spread upon the record, is 
not notice,so the record is a nullity where mort¬ 
gage is insufficiently or improperly acknowledged^^ 


Great Northern Ry. Co., 190 P. 136, 
58 Mont. 44. 

N.y.—Diana Paper Co. v. Wheeler- 
Green Electric Co,, 240 N.Y.S. 108, 
228 App.Div. 577. 

S.D.—Slimmer v. Meade County 
Bank of Sturgis, 161 N.W. 325, 38 
S.D. 311, modified on other grounds 
and motion denied Slimmer & 
Thomas v. Meade County Bank of 
Sturgis, 162 N.W. 536, 39 S.D. 8. 

11 C.J. p 539 note 38—42 C.J. p 763 
note 49. 

Mortgage filed same day 

One taking mortgage is chargeable 
with notice of prior mortgage filed 
for record earlier on same day.— 
Farmers’ Union Warehouse Co. v. 
Barnett Bros., 118 So. 286, 218 Ala. 
165, denying certiorari 116 So. 810, 
22 Ala,App. 524. 

Mortgage of live stock 

Mortgage covering all live stock in 
possession of, and owned by, mort¬ 
gagor, when duly recorded, carried 
constructive notice, to subsequent 
mortgagee of mule, of mortgagor’s 
possession.—^Dutton v. Gibson, 131 
So. 567, 222 Ala. 191. 

Materialman taking mortgage 
Where a lumber company sold 
lumber to a lessee of land holding 
under an agreement to remove the 
building at the end of the tenancy 
and the company took no lien on the 
building erected with the lumber 
furnished, and the lessee later exe¬ 
cuted a chattel mortgage on the 
building to a bank, which was duly 
recorded, and the lessee afterward 
purchased the land and executed a 
real estate mortgage to the lumber 
company for the lumber, and the 
bank foreclosed the chattel mortgage 
and took possession of the building, 
the rights of the bank were superior 
to those of the lumber company, 
which, having neglected to take a 
lien for more than eighteen months, 
was bound to take notice of the 
chattel mortgage.—Gafford' Lumber 
& Grain Co. v. Eaves, 220 P. 512, 114 
Kan. 576. 

38. S.C.—General Motors Accept- 
ance Corporation v. Hanahan, 143 
S.E. 820, 146 S.C. 257. 

39. Mont.—^Pirst Nat. Bank v. Coit, 
257 P. 469, 79 Mont. 468. 

11 C.J. p 540 note 39. 


Pactors or commission merchants 
who handle mortgaged livestock are 
neither “subsequent purchasers” or 
“incumbrancers” within statute pro- 
viding that flling of mortgage oper- 
ates as notice thereof to all “subse¬ 
quent purchasers” and “incumbranc¬ 
ers.” 

U.S.—Drovers’ Cattle Loan & Invest- 
ment Co. v. Rice, D.C.Iowa, 10 F. 
2d 510. 

S.D.—First Nat. Bank v. Siman, 275 
N.W. 347. 

40. Tex.—Rhea Mortgage Co. v. 
Lemmerman, Civ.App., 294 S.W. 
959. 

41. Ariz.—^Valley Chevrolet Co. v. O. 
S. Stapley Co., 72 P.2d 945. 

Ark.—Taylor v. Hildebrand Poster 
Advertising Co., 58 S.W.2d 211, 187 
Ark. 53. 

Mont.—Hansen v. Johnson, 4 P.2d 
1088, 90 Mont. 597. 

11 C.J. p 540 note 40. 

Instrument entitied to record 

Mortgage, attested by nonofficial 
witness, together with affidavit pro- 
bating its execution, made before 
proper officer, was entitied to record 
constituting constructive notice of 
mortgage.—^Winder Nat. Bank v. 
Hendrix, 136 S.E. 801, 36 Ga.App. 
362. 

42. Ala.—Albertville Trading Co. v. 
Brooks, 113 So. 473, 22 Ala.App. 
147. 

Conn.—Safford v. McNeil, 129 A. 721 
102 Conn. 684. 

La.—General Finance Co. of Louisia- 
na vf Warner, App., 169 So. 112. 
N.j.—Seacoast Finance Corporation 

V. Corneli. 138 A. 695, 104 N.J. 
Law 24. 

11 C.J. p 540 note 41. 

Mortgage of land and personalty 
not executed, as required by Gen.St. 
1918 §§ 5206, 5208, is not valid chat¬ 
tel mortgage as against attaching 
creditor, despite § 5095 making de- 
fectively executed real estate mort¬ 
gage notice of equitable interest.— 
Safford v. McNeil, 129 A. 721, 102 
Conn. 184. 

Froof of propxiety of place of record- 
ing 

Recordation cannot be held to op¬ 
erate as notice, in absence of evi- 
dence of grantor’s residence or loca- 
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tion of property.—^Albertville Trad¬ 
ing Co. V. Brooks, 113 So. 473, 22 
Ala. App. 147. 

Compliance with other statutes 
Mortgagee’s compliance with stat¬ 
ute for sale of motor vehicles is not 
constructive notice to subsequent 
mortgagee without actual notice 
thereof, and a bili of sale of auto- 
mobile intended as mortgage, filed 
with clerk of court, is not prior lien 
against subsequent mortgagee with¬ 
out actual notice, filing mortgage 
with county recorder.—Metropolitan 
Securities Co. v. Warreii State Bank, 
158 N.E. 81, 117 Chio St. 69. 

43. Ark.—Bank of Welner v. Jones- 
boro Trust Co., 271 S.W. 952, 168 
Ark. 859. 

Cal.—Ramsey v. California Packing 
Corporation, 201 P. 481, 51 Cal. 
App. 517. 

Colo.—McMinn v. Harrison, 23 P.2d 
944, 93 Colo. 5. 

lowa.—Chariton & Lucas County 
Nat. Bank v. Taylor, 232 N.W. 487, 
210 lowa 1153—Lee County Sav. 
Bank v. Snodgrass Bros., 166 N.W\ 
680, 182 lowa 1387. 

Ky.—Smith v. Jackson, 22 S.W.2d 
420, 232 Ky. 76. 

Minn.—Hartkopf v. First State Bank 
of Correll, 256 N.W. 169, 191 Minn. 
595. 

Mo.—Cummins v. King, 266 S.W. 748, 
217 Mo.App. 371. 

N.J.—^Pineus v. U. S. Dyeing St 
Cleaning Works, 133 A. 66, 99 N.J. 
Eq. 160. 

N.D.—Tenney Co. v. Thomas, 237 N. 

W. 710, 61 N.D. 202. 

I Okl.—Maitland v. Republic Refining 
Co., 234 P. 754, 109 Okl. 55—Guar- 
antee State Bank v. Moore, 163 P. 
272, 63 Okl. 133—Merchants* Nat. 
Bank of Sallisaw v. Frazier, 159 P. 
647, 60 Okl. 156. 

Tenn.—Great American Indemnity 
Co. v. Utility Contractors, App., 
111 S.W.2d 901. 

Tex.—^East Texas Motor Co. v. 

Baughman, Civ.App., 248 S.W. 802. 
W.Va.—Clarksburg Casket Co. v. 
Valley Undertaking Co., 94 S.E. 
549, 81 W.Va. 212, 3 A.L.R. 660. 

11 C.J. p 540 note 42. 
Acknowledgment. by less than all 
mortgagors 

Under Civ.Code § 1161, requiring 
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or attested,44 or is not accompanied by proper af- 
fidavits as required by statute,or is not indorsed 
as required.^^ 

Where the defect, whether in the acknowledg- 
ment or in the lack o£ proper attesting witnesses, 
does not appear upon the face of the instrument, 
some courts hold that when the instrument is fair 
upon its face, although there be a latent defect, the 
record thereof constitutes constructive notice under 
the recording acts.^*^ Other courts take the opposite 


view, and hold that the defect, although not appar¬ 
ent on the face of the instrument, may be shown 
by extrinsic evidence and the effect of the record 
overcome.^^ ^ 

Mortgage by sfranger or mtder fictittons nante. 
The record of a mortgage of personal property 
made by one who is not the owner of the property 
is not constructive notice to one dealing with the 
owner.^^ Likewise, by the weight of authority, the 
record of a mortgage executed by the owner in a 


that the execution of an instrument 
be acknowledged by the person exe- 
cuting it before recording it, the 
record of a mortgage acknowledged 
by only one of two or more mortga- 
gors is constructive notice of its 
execution by him only.—Bell v. Sage, 
212 P. 404, 60 Cal.App. 149. 

Zxiterest of officer 

Under Comp.St, $ 3311, providing 
that mortgage shall not pass prop¬ 
erty against creditors or purchasers 
for valuable consideration, except it 
be registered, mortgage acknowledg¬ 
ed before mortgagee who was deputy 
clerk of court was in^ffective to pass 
title as to creditors of mortgagor.— 
Cowan V. Dale, 128 S.E. 155, 189 N.C. 
684. 

Want of date 

A mortgage filed for record is con¬ 
structive notice, although the certifi- 
cate of acknowledgment of the no- 
tary omitted the words **My commis- 

sion expires -19—required 

by statute.—First Nat Bank v. Gar¬ 
gili Elevator Co., 192 N.W. 111, 155 
Minn. 30. 

As between parties 

(1) Although the recording of a 
defectively acknowledged deed of 
trust does not give constructive no¬ 
tice, it is valid between the parties, 
and gives a preference over grantor’s 
general creditors.—Clarksburg Cas- 
ket Co. v. Valley Undertaking Co., 
94 S.E. 549, 81 W.Ya. 212, 3 A.L,R. 
660. 

(2) A mortgage on a cotton crop, 
good only between the parties to it, 
because it was not properly acknowl¬ 
edged to be entitled to record, was 
a legal mortgage, and could not be 
considered an equitable mortgage for 
purpose of determining rights as 
against mortgagee of land.—^Bank of 
Weiner v. Jonesboro Trust Co., 271 
S.W. 952, 168 Ark. 859. 

Sn Xionisiaxia 

(1) Recorded mortgage, regular on 
its face, but defective as notarial 
act because not signed by mortgagor 
in notary's presence, is not construc¬ 
tive notice thereof to third persons. 
—General Pinance Co. of Louisiana 
V, Warner, App., 169 So. 112—^Wes- 
sell V. Kite, App., 142 So. 363. 

(2) If recorded, all persons except 
those having actual knowledge of in- 


tent to grant chattel mortgage can 
take advantage of defective notarial 
character.—Krivos v. Simmons, 134 
So. ‘727, 16 La.App. 421—Dainello v. 
McCoy, 131 So. 608, 14 La.App. ^58. 

(3) Recordation of mortgage exe¬ 
cuted before notary without witness¬ 
es being present is not constructive 
notice.—Lieber v. Watts, 139 So. 778, 
19 La.App. 650. 

(4) Where third person has no ac¬ 
tual knowledge that property is 
mortgaged, his right can be atfected 
only by formal, notarial acts, and 
by constructive notice resulting from 
timely recordation, and recording an 
act under private signature is not 
notice.—Dainello v. McCoy, supra. 

(5) Lessor, having no actual or 
constructive knowledge of defective¬ 
ly recorded mortgage at time mort¬ 
gaged property was placed on leased 
premises, had lien prior to mortga- 

, gee, notwithstanding lessor’s actual 
knowledge subsequently acquired.— 
Lieber v. Watts, supra. 

<6) However, in a case in which 
the third person had actual notice, 
it was held, in spite of defective au- 
thentication, that a recorded mort¬ 
gage was effective as to such third 
person, and its recording gave him 
constructive notice.—Shevnin v. 
Grimmer, 119 So. 894, 10 La.App. 393. 

44. U.S.—In re Smith, D.C.Ga., 281 

F. 574. 

Okl.—Guarantee State Bank v. Moore, 

163 P. 272, 63 Okl. 133—Merchants' 
j Nat. Bank of Sallisaw v. Frazier, 

I 159 P. 647, 60 Okl. 156. 

S.D.—J. I. Case Threshing Mach. Co, 

V. Goldberg, 239 N.W. 745, 59 S. 

D. 289. 

Tex.—^East Texas Motor Co. v. 

Baughman, Civ.App., 248 S.W. 802. 
11 C.J. p 540 note 43. 

Witness mistakenly named mortga¬ 
gee 

A provision that a mortgage be 
signed by ^mortgagor in presence of 
two witnesses in order to* be filed 
was complied with, although name 
of one witness, by mistake, appeared 
as mortgagee, where mortgage show- 
ed that he had no beneficial inter- 
est, so that when filed it operated 
as notice to purchasers.—^Davis v. 
Caldwell, 163 N.W. 275, 37 N.D. 1. 
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Competency of witnesses see supra § 
81. 

45. U.S.—Holmgren v. Keene Oil 
Co., D.C.N.H., 10 F.Supp. 211. 

11 C.J. p 540 note 44. 

46. Ark.—^Atlas Supply Co. v. Mc- 
Amis, 51 S.W.2d 982, 185 Ark. 1168 
—Brittain v. Collum, 45 S.W.2d 
501, 184 Ark. 1193. 

47. Ark.—Nelson v. Forbes & Sons, 
261 SW. 910, 164 Ark. 460. 

Mont.—Walker Motor Exchange v. 

Lindberg, 284 P. 270, 86 Mont. 613. 
Okl.—Lankford v. First Nat. Bank, 
183 P. 56, 75 Okl. 159. 

S.C.—J. W. Dillon & Son Co. v. Oliv¬ 
er, 91 S.E. 304, 106 S.C. 410. 

Tex.—Farmers’ Nat. Bank v. Dublin 
Nat. Bank, Civ.App., 55 S.W.2d 567, 
reversed on other grounds Oats v. 
Dublin Nat. Bank, Com.App., 90 S, 
W.2d 824. 

Wyo.—Stockmen^s Nat. Bank of Cas- 
per V. Lukis Candy Co., 33 P.2d 
254, 47 Wyo. 127. 

11 C.J. p 540 note 45. 

48. Ala.—Opp First Nat. Bank v. 
Hacoda Mercantile Co., 53 So. 802, 
169 Ala. 476, 32 L.R.A.,N.S., 243, 
Ann.Cas.l912B 599. 

11 C.J. p 540 note 46. 

49. OhiO.—^Baker v. Coffman, 24 
Ohio N.P.,N.S., 259. 

Okl.—^People's Finance & .Thrift Co. 
V. Shirk, 74 P.2d 379, 380, 181 Okl. 
418, citing Corpus Juris. 

Tex.—Southwest Sec. Co. v. Jacques, 
Com.App., 42 S.W.2d 232, afHrming, 
Civ.App., 31 S.W.2d 1098—Rhea 
Mortg. Co. V. Lemmerman, Com. 
App., 10 S.W.2d 690, affirming, Civ. 
App., 294 S.W. 959—^Wunschel v. 
Farmers’ State Bank of Burk- 
burnett, Civ.App., 203 S.W. 924, 
925, quoting Corpus Juris. 

11 C.J. p 540 note 47. 

Mortgage by ageut disclosiug Princi¬ 
pal 

Where purchase-money mortgage' 
was, for accommodation of purchas- 
er, signed by his agent as purchaser 
and mortgagor, the contract reciting 
that pumps were to be used by true 
purchaser at a given address, the 
record of mortgage was notice to- 
subsequent purchaser, since mort¬ 
gage was within chain of title.—S. 
F. Bowser & Co. v. Hartnett, 273 S. 
W. 420, 217 Mo.App. 147. 
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wrong or fictitious name is not constructive notice 
to anyone dealing with the owner in his true 
name,although the contrary has also been held.51 
However, where a mortgagor has changed his name 
or has by usage acquired another name than that 
originally borne by him, the record of a mortgage 
executed by him under his new name by which he 
is known in the community is notice to a subsequent 
mortgagee taking a mortgage from the same person 
on the same property under another name by which 
he is also known and recognized in the communi¬ 
ty. ^ 2 Likewise one dealing with the mortgagor un¬ 
der the false name used in the mortgage is charged 
with constructive notice.53 

//' Change of name, A slight change in the mort- 
gagor’s name after the recording of the mortgage 
will not alter the rule as to notice, unless the par¬ 
ties subsequently dealing with the property are actu- 


ally misled by reason thereof.5^ 

Description of property and debi. In order that 
the record of a mortgage may constitute notice, it 
is further necessary that the instrument contain a 
sufficient description of the property mortgaged^S 
and of the debt secured.^^ However, the fact that 
the index of the mortgage does not sufficiently de¬ 
scribe the mortgage is immaterial if the statute does 
not require description of the property in the in- 
dex.s*? 

Misfakes in date of mortgage ha ve been held not 
to vitiate the effiect of the recordas 

d. Crop Mortgages 

Generally the record of a crop mortgage operates to 
give constructive notice. 

While there are cases to the contrary, the rec¬ 
ord of a mortgage on crops to be grown is, accord- 


Bights of assignee 
Where owner of mortgaged auto- 
mobile sold automobile after it had 
assigned recorded mortgage executed 
to it by one not owner of automobile, 
assignee could not recover automo¬ 
bile in replevin from innocent pur- 
chaser thereof.—^People*s Finance & 
Thrift Co. v. Shirk, 74 P.2d 379, 181 
Okl. 418. 

50. Ala.—Ingram v. Watson, 100 So. 
557, 211 Ala. 410—Ozark City Bank 
V. Planters’ & Merchants’ Bank, 
73 So. 72, 197 Ala, 427, 

La.—Crescent Realty Corporation'of 
Delaware v. McFlynn, App., 159 So. 
461. 

Mo.—^Windle v. Citizens’ Nat. Bank, 
216 S.W. 1020, 1021, 204 Mo.App. 
606, citing Corpus Juris. 

Ohio.—Baker v. Coffman, 24 Ohio N, 
P.,N.S., 259. 

S.C.—Brown v. Rankin, 93 S.E. 327, 
108 S.C. 105. 

11 C.J. p 540 note 48. 

Wheu iuitials used 
When the full Christian name of 
grantor in a mortgage is used, this 
imparts notice to pne examining the 
records as to such grantor's identity, 
and error in the middle initia! is im¬ 
material; but, if initials only are 
used, they take the place of the 
Christian name, and in such case the 
correct initials are essential.—Mc- 
Reynolds v. First Nat. Bank, 245 S. 
W. 819, 156 Ark. 291. 

51. Okl.—Farmers’ State Bank of 
Wheatland v. North Oklahoma 
State Bank of Britton, 230 P. 914, 
104 Okl. 248. 

11 C.J. p 540 note 49. 
Purchase-mouey mortgage 
While the record of filing of mort¬ 
gage executed by owner under ficti¬ 
tious name is not ordinarily notice 
of such mortgage to bona fide pur- 
chaser from owner selling under his 


true name, a purchase-money mort¬ 
gage executed by mortgagor under 
fictitious name, or for property sold 
to him under such name, is, w’hen 
recorded, valid against subsequent 
mortgagee to whom such mortgagor 
has mortgaged it under his right 
name, although the subsequent mort¬ 
gagee examined record and found 
none.—^Farmers’ State Bank of 
Wheatland v. North Oklahoma State 
Bank of Britton, supra. 

52. Ala,—Ingram v. Watson, 100 So. 
557, 211 Ala. 410. 

Mo,—Taylor v, Bowen, 84 Mo.App. 
613. 

11 C.J. p 541 note 50. 

53. Mo.—^Windle v. Citizens' Nat. 
Bank, 216 S.W. 1020, 204 Mo.App. 
606. 

54. Ala.—First Nat. Bank v. Parm- 
ers’ Bank of Luverne, 92 So. 639, 
207 Ala. 402. 

11 C.J. p 541 note 61. 

55. U.S.—In re Tucker, D.C.Miss., 
1 F.Supp. 18. 

Ky.—Hart County Deposit Bank v. 
Hatfleld, 33 S.W.2d 660, 236 Ky. 
725. 

La.—^Williams v. Miller, App., 160 So. 
165, 

Mo.—Schell V. P. E. Ransom Coal & 
Grain Co., App., 79 S.W.2d 543. 
N.D.—Teigen v. Occident Elevator 
Co., 200 N.W. 38, 51 N.D. 563. 

Or.—Elwert v. Hansen, 173 P. 939, 
89 Or, 399. 

Tex.—^Pullen v. Berkley, Civ.App., 27 
S.W.2d 924. 

11 C.J. p 641 note 52. 

“A personalty mortgage . . . 
through the act of filing, can fasten 
itself only to a person, and through 
that person upon his property, since 
there is no recording system pre- 
serving or perpetuating tities in per¬ 
sonalty.”—Teigen v. Occident Eleva¬ 
tor Co., 200 N.W. 38, 40, 51 N.D. 563. 

773 


Sufficiency of description 

After filing mortgage in recording 
office, as provided by law, third per- 
sons are charged with notice of con- 
tents as if they had actual notice 
and with notice of anything therein 
connected with the description which 
suggests inquiry as to Identification 
of property which if pursued would 
lead to an Identification thereof.— 
First Nat. Bank v. Atchison, T. & S. 
F. Ry. Co., 186 P. 1086, 77 Okl. 93— 
First Nat. Bank of Washington, Okl., 
V. Haines, 185 P. 441, 76 Okl. 301. 
liocatioa of property 
Property covered by mortgage will 
not be held to be located in any other 
parish than parish recited in act of 
mortgage, nor will it be presumed 
that third persons dealing with mort¬ 
gagor had actual notice of location 
of property in parish other than that 
recited in act of mortgage, in ab- 
sence of proof as to actual location 
of property.—^T\^illiams v. Miller, La. 
App., 160 So. 165. 

Mutual mistake of parties 
A crop mortgage, executed and 
filed, erroneously, by mutual mistake 
of the parties, described the wrong 
property, was of no force or eifect 
as against a general creditor of the 
mortgagor, and such a creditor was 
unaffected by the mortgage, whether 
he was a creditor existing or subse¬ 
quent at the executioh of the mort¬ 
gage.—Bair v. Wiese, 215 P. 61, 124 
Wash. 691. ' 

53. lowa.—Corning First Nat. Bank 
V. Reid, 98 N.W. 107, 122 lowa 280. 
11 C.J. p 541 note 63. 

57. lowa.—Lowden Sav. Bank v. 
Zeller, 194 N.W. 966, 196 lowa 1205. 

58. Mass.—^Amerige v. Hussey, 24 
N.E. 46, 151 Mass. 300. 

11 C.J. p 541 note 54. 

53. Colo.—J. I. Case Threshing 

Mach. Co. V. Glass & Bryant Mer- 
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ing to the generally accepted rule, operative as con¬ 
structive notice,60 even after the crops have been 
grown and severed,®^ where the mortgage of this 
kind of property is held to be within the provisions 
of the recording acts;^^ and this is true although 
the crop has been gathered and removed into an- 
other county,®^ Where a growing fruit crop is re- 
garded as real property, a chattel mortgage there- 
on, filed and indexed as such, is not constructive 
notice of its contents.®^ 

When the owner of land gives a mortgage on his 
interest in crops to be grown, and thereafter leases 
the land to a tenant who mortgages the crop to 
him, his assignee of the tenanfs mortgage is not 
chargeable with constructive notice of the owner^s 
mortgage.^5 

An agreement to give a mortgage on unplanted 
crops, incorporated into a mortgage on specifically 
described property, being wholly foreign to the sub- 


ject of the mortgage, the filing of the mortgage will 
not give constructive notice of the agreement.®^ 

§ 165. Withdrawal from Files 

In general, withdrawal of the mortgage from the 
files destroys the validity of the registration. 

Since filing a mortgage often takes the place of 
the more elaborate and expensive operation of hav- 
ing it copied into a book of records, withdrawal 
from the files will destroy the validity of the regis¬ 
tration, provided the mortgagee is responsible for 
such withdrawal67 and has no valid excuse there- 
for.ss In accordance with the general rule, that 
the mortgagee is not responsible for the misconduct 
of the recording ofiicer, an unauthorized withdrawal 
will not impair the sufficiency of the recording.®^ 
After a mortgage has been recorded in extenso 
withdrawal of the original from the files does not 
impair the effect of the filing.'^0 Where a mortgage 
has been filed, and before being spread on the rec- 


cantile Co., 223 P. 35, 74 Colo. 535, 
quoting Corpus Juris—First Nat. 
Bank v. Felter, 176 P. 496, 497, 65 
Colo. 370, quoting Corpus Juris. 

11 C.J. p 541 note 56. 

60. Ala.—Wilson v. Cowart, App., 
167 So. 602, certiorari denied 167 
So. 604, 232 Ala. 170. 

Ariz.—First Nat. Bank of Yuma v. 
Yuma Nat. Bank. 245 P. 277, 278, 
criticizing First Nat. Bank v. Fel¬ 
ter, 176 P. 496. 65 Colo. 370. 
lowa.—^Veyrauch v. Johnson, 208 N. 

W. 706, 201 lowa 1197. 

Mo.—^Laugford v. Fanning, App., 7 S. 
W.2d 726, 728—First Nat, Bank v. 
Johnson, 297 S.W. 724, 221 Mo. 
App. 31—^Lee v. Seals, 256 S.W, 
830, 215 Mo.App. 682. 

Mont.—^U. S. Nat. Bank v. Great 
Western Sugar Co., 199 P. 245, 60 
Mont. 342. 

N.D.—Thompson Yards v. Richard- 
son, 199 N.W. 863, 51 N.D. 241. 

S.D.—^National Bank of Wheaton, 
Minn., v. Elkins, 159 N.W, 60, 37 
S.D. 479. 

Tex.—^Wolf V. G. M. Carlton Bros. 
& Co., Civ.App., 10 S.W.2d 200, er¬ 
ror dismissed—South Texas Im- 
plement & Machinery Co. v. Ana- 
huac Canal Co., Civ.App., 269 S.W. 
1097, affirmed South Texas Imple- 
ment & Machine Co. v. Anahuac 
Canal Co., Cam.App., 280 S.W. 521. 
11 C.J. p 541 note 57. 

lu Georgla an instrument passing 
title to growing crops is not bili of 
sale of personalty, and when execut- 
ed before only one witness its admis- 
sion to record is improper and does 
not constitute constructive notice. 
Assuming that bili of sale of growing 
crops, on severance from realty, is 
transformed into bili of sale of per¬ 
sonalty, its unauthorized record isj 


not a record of the transformed in¬ 
strument.—^Washington Loan & 
Banking Co. v. National Bank of 
Wilkes, 116 S.E. 657, 30 Ga.App. 77. 

Defective descriptioa of laad 
A creditor without notice of a crop 
mortgage, which by reason of a mis- 
description of the land, the crops of 
which were intended to be mort- 
gaged, was not bound by the record¬ 
ing thereof, was entitled to invoke 
the aid of the garnishment law, and 
thereby perfect a lien on the crop, 
and a lien so perfected, being ef¬ 
fective from the time of its service, 
prevails over any secret or undis- 
closed equity of the mortgagee, and 
the mere filing by the mortgagee of 
an actipn in which such creditor was 
not a party could have no eifect on 
his rights.—Bair v. Wiese, 215 P. 
61, 124 Wash. $91. 

61. Idaho.—^Adams v, Caldwell Min¬ 
ing & Elevator Co., 197 P. 723, 33 
Idaho 677. 

11 C.J. p 541 note 58. 

Ia Kebraska 

(1) Filing mortgage on crop, exe- 
cuted after crop has been planted, 
operates as constructive notice, even 
after crop has been severed.—Thomas 
v. Prairie Home Co-Op. Co., 237 N.W. 
673, 121 Neb. 603, 77 A.L.R. 566, over- 
ruling Gillilan v. Kendall, 42 N.W. 
281, 26 Neb, 82, 18 Am.S.R. 766. 

(2) The rule that mortgage on 
growing crops is not constructive 
notice of lien on the harvested prod- 
uct does not necessarily apply to 
mortgage on growing crop and also 
on harvested crops.—Security State 
Bank v. Schomberg, 230 N.W. 487, 
119 Neb. 598. 

(3) The statute providing that fil¬ 
ing of lease containing chattel mort- 
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gage on unplanted crop shall consti¬ 
tute notice is intended to protect 
landlord against chattel mortgages 
given after crop is in esse.—^Nelson 
V. State. 238 N.W. 110, 121 Neb. 658. 
11 C.J. p 541 note 58 [a]. 

62. Vt.—^Whiting v. Adams, 30 A. 
32, 66 Vt. 679, 44 Am.S.R. 875, 25 
L.R.A 598. 

11 C.J. p 541 note 59. 

63. Ala.—Truss v. Harvey, 24 So. 
927, 120 Ala. 636. 

64. Okl.—^Nicholson v. People’s Nat. 
Bank of Checotah, 249 P. 336, 113 
Okl. 113. 

65. Minn.—^Purdie v. Lekve, 230 N. 
W. 266, 180 Minn. 81. 

66. Neb.—First Nat. Bank v. Young, 
247 N.W. 586, 124 Neb. 598—Amer¬ 
ican State Bank of Scottsbluff v. 
Keller, 200 N.W. 999, 112 Neb. 761. 

67. Wis.—Schwenker v. Johnson, 
224 N.W. 117, 198 Wis. 300—Black 
Hawk State Bank v. Kinzler, 215 
N.W. 433, 194 Wis. 29. 

11 C.J, p 541 note 61. 

^ Neb.—^Ward v. Watson, 39 N.W. 

615, 24 Neb. 692. 

11 C.J. p 541 note 62. 

To permit recording of later mort¬ 
gage 

Mortgage, withdrawn from records 
of town clerk to permit recordation 
of later chattel mortgage, is void.— 
Schwenker v. Johnson, 224 N.W. 117, 
198 Wis. 300. 

69. Wis.—Mari et v. Hinman, 45 N. 
W. 953, 77 Wis. 136, 20 Am.S.R. 
102 . 

11 C.J. p 541 note 63, 

70. Wash.—^Van Winkle v. Mitchum, 
119 P. 748, 66 Wash. 296. 

11 C.J. P 541 note 64. 



14 C.O.S. 


CEATTEL MORTGAGES 


§ 167 


ord is withdrawn by the mortgagee, the date of fil- 
ing, for the purpose of giving notice, will be the 
day of its return.’^! The withdrawal of a mort- 
gage from the files merely for a temporary pur- 
pose will not, in itself, affect its validity or effect.'^2 

§ 166. Evidence 

The mortgagee'8 burden of ppoving that the mort- 
gage was properly recorded, or the burden of proving, 
by one who asserts it, that the recordation was invaild, 
may be sustained by any competent evidence sufficient 
to establish the necessary facts. 

The burden of proving that a mortgage has been 
recorded is on the mortgagee, and the burden of 
proving the invalidity of its recordation is on the 
one who asserts it.*^^ That the recordation was in 
the proper place may be proved by circumstantial 
evidence,and testimony that the mortgaged prop- 
erty was in the state when the mortgage was re¬ 
corded is sufficient to show it was there, in the ab- 
sence of evidence to rebut. the presumption created 
by the statute.*^® The fact that a mortgage has 
been recorded may be shown by the certificate of 
the recording officer,77 or by his indorsement on the 
mortgage and the testimony of the recording of- 
ficer is admissible to show that his failure to per- 
form his duty with respect to the filing was the re¬ 
suit of instructions from the mortgageeThe cer¬ 
tificate of the recording’ officer is conclusive evi¬ 
dence that the mortgage has been recorded,^0 also 
as to the time -of record,^! and as to what the re¬ 


corded instrument contained.^2 

The presumption of proper recording is rebutted 
when the mortgage was taken from the custody of 
the recording officer before it had been transcrib- 
ed.S3 In the absence of proof to the contrary, it 
will be presumed that a mortgage remained on file 
after its filing in the recorderis office of the proper 
county.S^ 

§ 167. Questions of Law and Fact 

Questlons of fact relative to recording are matters 
for determination by a Jury, while questions of law are 
for the court. 

Under proper instructions given by the court, 
questions of fact relating to recordation of mortgag- 
es are for the jury to determine, such as whether 
the record was prior to levy of execution wheth¬ 
er a mortgage was recorded within a reasonable 
time;S6 whether the property had been delivered 
to the mortgagee so as to obviate the necessity of 
filing or recording whether a mortgage was 
withheld from record by agreement between the par¬ 
ties,or by the question of the place of residence 
of the mortgagor,S9 or of the existence of actual 
notice whether the description of the property 
is sufficient to give constructive notice,®^ or notice 
of sufficient facts to make it a purchaser^s duty to 
inquire further before buying the property 
whether one was 'a bona fide purchaser for value 
and without notice whether the name used by 


71. Mo.—^Dawson v. Cross, 88 Mo. 
App. 292. 

11 C.J. p 542 note 65. 

72. U.S.—In re Dagrwell, D.C.Mich., 
263 F. 406. 

11 C.J. p 542 note 66, 

73. Ind.—State v. Griffin, 45 N.E. 
935, 16 Ind.App. 555. 

11 C.J. p 542 note 67. 

Evidence was insnfflcient to show 
execution of mortgrage was not, in 
fact, complete until formal accept- 
ance by mortgagee several days 
after date of execution recited in in¬ 
strument as affects validity of mort¬ 
gage under Remington Comp.St. 
Wash. § 3780, requiring recordation 
within ten days after execution.— 
Massachusetts Trust Co. v. Loon 
Lake Coyper Co., C.C.A.Wash., 4 F.2d 
847. 

74. IT.S.—In re Brannock, D.C.Iowa, 
131 F. 819. 

11 C.J. p 542 note 68. 

75. S.C.—Charleston Live Stock Co. 
V. Collins, 60 S.E. 944, 79 S.C. 383. 

11 C.J. p 542 note 69. 

Evidence held snfficient 
To uphold finding that party exe- 
cuting cbattel mortgage was resi¬ 


dent of county in which it was filed 
for record.—Roberts v. Robertson, 
254 P. 1026, 123 Kan. 222. 

76. Cal.—Motor Inv. Co. v. Bres- 
lauer, 221 P. 700, 64 Cal.App. 230. 

77. Mass.—^Fuller v. Cunningham, 
" 105 Mass. 442. 

11 C.J. p 542 note 70. 

78. Ind.—Southern Finance Co. v. 
Mercantile Discount Corporation, 
141 N.E. 250, 80 Ind.App. 436. 

11 C.J. p 542 note 71. 

79. XJ.S,—Stockyards Loan Co. v. 
Miller, C.C.A,Okl„ 288 F. 176. 

80. Mass.—^Fuller v. Cunningham, 
105 Mass. 442. 

11 C.J. P 542 note 72. 

81. Mass.—Jacobs v. Denison, 5 N. 
E. 526, 141 Mass. 117. . 

11 C.J. p 542 note 73. 

82. Mass.—^Adams v. Pratt, 109 
Mass. 59. 

11 C.J. p 542 note 74. 

83. N.J.—^Knickerbocker Trust Co. 
V. Penn Cordage Co., 58 A. 409, 66 
N.J.Eq. 305, 105 Am.S.R 640. 

84. U.S.—^Vanarsdale v. Hax, Kan., 
107 F. 878, 47 C.C.A. 31. 

11 C.J. P 542 note 76. 
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85. Mo.—Turner v. Langdon, 85 Mo. 
438. 

86. N.Y.—Trimble v. Broun-Green 
Co.. 172 N.T.S. 726, 105 Misc. 210. 

11 C.J. p 542 note 77. 

87. lowa.—Beery v. Glynn, 243 N. 
W. 365, 214 lowa 635. 

88. Neb.—Godfrey, etc., Co. v. 

Citizens* Nat. Bank, 90 N.W. 239, 
64 Neb. 477, 

89. Mo.—Payne v. King, 124 S.W. 
1066, 141 Mo.App. 246. 

90. Or.—Snodgrass v. Wallowa Min¬ 
ing & Grain Co., 227 P. 294, 111 
Or. 402. 

11 C.J. p 542 note 81. 

91. Ala.—Lowery v. Haley, 68 So. 
539, 12 Ala.App. 448. 

92. XJ.S.—Stockyards Loan Co. v. 
Nichols, Okl., 243 P. 511, 166 C.C, 
A. 209. 

Tex.—General Motors Acceptance 

‘ Corporation v. Fowler, Civ.App., 36 
S.W.2d 589. 

93. Mich.—^Manistee First Nat. 
Bank v. Marshall, etc., Bank, 65 N. 
W. 604. 108 Mich. 114. 

11 C.J. p 543 note 83. 
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the mortgagor was of sufficient notoriety to afford 
notice of his identity;^^ or whether the mortgagor 
of crops had, at the time of execution of the mort- 
gage, a present interest in the land on which they 
were to be raised.^^ 

On the other hand, it is for the court to deter- 
mine as a question of law the legal effect of a duly 
recorded mortgage,®® or whether the facts show 
that the instrument was properly acknowledged and 
recorded.^*^ 

§ 168. Renewal and Refiling or Re-recording 

See infra §§ 16S^174. 

-§ 169. -Statutory Provisions 

The renewal or refiling of mortgages is a matter of 
statutory regulation in some Jurisdictions. 

The purpose of statutory provisions making it 
necessary to renew or refile mortgages is to ciear 
the record, made-by the filing statute, by raising the 
presumption of payment in the absence of notice 
that the mortgage has not been paid.^® Such a pro- 
vision is supplementary to, and subject to the same 
rules of construction as, a provision requiring the 
initial filing or recording.^^ 

The repeal of a statute requiring refiling obvi- 
ates the necessity of such refiling as to existing 
mortgages of record where the time for refiling un¬ 
der the repealed statute has not yet accrued.^ 


Where, however, it is provided that the repeal of an 
existing act shall not affect any accrued right un¬ 
der the statute repealed, an amendatory act extend- 
ing the time for renewal is not applicable to a 
mortgage already filed,^ On the other hand,' an 
amendatory act adding new requirements to the 
provisions for the refiling of a mortgage is applica¬ 
ble to the refiling of the existing mortgages and 
a similar application has been given to a statute al- 
tering the period within which a mortgage must be 
refiled."^ 

§ 170. — Necessity 

a. In general 

b. Effect of actual notice 

c. Possession taken by mortgagee 

d. Execution of new mortgage 

e. Claims or rights accruing before time 

for renewal or.refiling 

a. In Greneral 

statutory provisions generaily make It necessary to 
renew or refile mortgages before the explratlon of stat- 
ed perlods in order to preserve their valldlty as against 
creditors and subsequent purchasers or incumbrancers 
in good faith. 

When so required by statute, a mortgage, al- 
though filed or recorded, must be refiled or renewed 
before the expiration of a stated period in order 
that it may be valid as against creditors and subse¬ 
quent purchasers or mortgagees in good faith.5 Un- 


04. Ala.—^Ingram v. Watson, 100 So. 

557, 211 AJa. 410. 
lustmctions cousidered 

In mortgagee’s action to recover 
mortgaged property from subsequent 
mortgagee who had dealt with mort¬ 
gagor under different name.—Ingram 
V. Watson, supra. 

95. Ala.—^Littleton v. Abernathy, 70 
So. 282. 

90. Mo.—^Fahy v. Gordon, 34 S.W. 
881, 133 Mo. 414. 

97. Tex.—Hockaday-Gray Co. v. 
Jonett, Civ.App., 74 S.W. 71. 

11 C.J. p 543 note 86. 

98. N.D.—Hanson v. Blum, 207 N. 
W. 144, 53 N.D. 526. 

Utah.—Commercial Sec. Bank of Og- 
den v. Chimes Press, 42 P.2d 990, 
88 Utah 148. 

99. N.D.—Hanson v. Blum, 207 N.W. 
144, 53 N.D, 526. 

Typograpliical error 
In Kev.Code 1919 § 1587, as to un- 
renewed mortgage ceasing to be 
valid as against creditors of the 
mortgagor and subsequent purchas¬ 
ers or incumbrances in good faith, 
the Word “incumbrances” means in- 
cumbrancers, the error being a typo- 
graphical one.—^Pirst State 'Bank of 


Buffalo v. Goodrich, 195 N.W. 1022, 
47 S.D. 85. 

1. Colo.—Cobb V. International State 
Bank, 186 P. 529, 530, 67 Colo. 488, 
citing Corpus Juris. 

11 C.J, p 543 note 96. 

Effect of saving clause 
The saving clause of Ii.l917 p 126, 
repealing Rev.St.l908 § 515, as well 
as the rest of the Chattel Mortgage 
Act, merely preserves the validity of 
existing mortgages, and neither ex- 
pressly nor by implication preserves 
the duty of the mortgagee to file 
sworn statements “annually” as pro¬ 
vided in § 615. Where, under Rev. 
St.l908 § 515, plaintiff mortgagee 
was not required to file any sworn 
statement as to amount unpaid un- 
til in 1918, and in 1917 L.1917, p 127, 
§ 7 went into effect, superseding § 
515, plaintiff was not in default when 
§ 7 went into effect, and no penalty 
had been incurred within a general 
saving clause as to repeal not ex- 
tinguishing penalty “which shall 
have been incurred under such stat¬ 
ute,” so that such a clause did not 
have the effect of preserving plain- 
tiff’s duty to file annual statement— 
Cobb V. International State Bank, 
supra. 


2. Wis.—^Pierce v. Westby State 
Bank, 261 N.W. 752, 218 Wis. 648. 

11 C.J. p 544 note 97. 

Iu euacting legislatiou enlarging 
time for filing affidavit of renewal of 
chattel mortgages, legislature pre- 
sumably knew of statute making 
acts repealed operative to determine 
all limitations which shall have pre- 
viously begun to run, unless repeal¬ 
ing act otherwise expressly provides, 
and in not otherwise expressly pro- 
viding, presumably intended that 
shorter time apply as to mortgages 
previously filed.—^Pierce v, Westby 
State Bank, supra. 

3. Colo.—Cobb V. International State 
Bank, 186 P. 529, 67 Colo. 488. 

11 C.J. p 544 note 98. 

4. Ohio.—Harvey v. Ciocco, 9 Ohio 
N.P.,N.S., 126, affirmed 14 Ohio Cir. 
Ct.,N.S., 232, 22 Ohio Cir.Dec. 379. 

11 C.J. P 544 note 99. 

5. U.S.—In re Triangle Printing Co., 
D.C.Okl.-, 1 F.Supp. 329—Westing- 
house Electric & Mfg. Co. v. Brook- 
lyn Rapid Transit Co., C.C.A.N. 
T., 263 F. 532. 

Idaho,—^Walker v. Farmers’ Bank of 
Kendrick, 238 P. 968, 41 Idaho 279. 
Mich.—Security Trust Co. v. Tuller, 
220 N.W. 795, 243 Mich. 570. 
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der other statutes, however, the mortgage once re- 
corded remains valid as against such third persons 
until it is canceled of record.^ 

As filing has the same legal effect as taking pbs- 
session by the mortgagee, failure to refile as re- 
quired has the same legal effect as if the property 
were returned by the mortgagee to the mortgagor.'^ 
Failure to renew or refile as required is only avail- 
able to those persons designated by, or within the 
contemplation of, the statute,^ and does not affect 
the validity of the instrument as between the par¬ 
ties,^ nor, according to the generally accepted rule, 
as toward mere general creditors who have not ac- 
quired a lien on the property,!^ although in some 
jurisdictions a contrary rule prevails.ii The protec- 
tion given to purchasers by such statutes, it is held, 
is not limited to purchasers from the mortgagor, 
but includes a purchaser from the vendee of the 
mortgagor, or, in the case of the mortgagor’s death, 
from the person or persons in whom title to the 
property would have vested but for the mortgage.^2 


§ 170 

Institution of a foreclosure suit has been held not 
to extend the life of a mortgage beyond the period 
within which the filing of the renewal affidavit is re¬ 
quired and the effect of a failure to refile as re¬ 
quired is not avoided by a suit on the note for 
which the mortgage was given, where judgment was 
not obtained thereon until after expiration of the 
period although the suit was commenced before.^^ 
However, it has been held that a mortgage, although 
not renewed, is good as against an attachment of a 
prior creditor having notice, afe the time of attach¬ 
ment, of proceedings for foreclosure and sale under 

the mortgage.15 

Impossibilify of re filing, A statutory enactment 
that the mortgage shall cease to be valid unless re- 
filed or renewed is not overcome by the fact that 
it has become impossible to comply with the stat¬ 
ute, as where the mortgagor has removed from the 
state.^® 

Effect of defaiilt. The fact that the re has been a 
default in the condition of the mortgage will not ob- 


Neb.—State Bank of Beaver Cross¬ 
ing V. Mackley, 236 N.W. 166, 121 
Neb. 28. 

N.Y.—In re Shay^s Estate, 285 N.Y. 

S. 379, 157 Misc. 615. 

N.D.—Hanson v. Blum, 207 N.W. 144, 
53 N.D. 626. 

S.D.—First Nat. Bank v. Magner, 195 
N.W. 1020, 47 S.D. 80. 

Utah.—^Wasatch Livestock Loan Co. 

V. Nielson, 56 P.2d 613, 90 Utab 
307, amended 61 P.2d 616, 90 Utah 
331—Hansen v. Daniels, 272 P. 941, 
73 Utah 142. 

Wis.—Cremer v. Banking Commis- 
sion, 272 N.W. 40—^Pierce v. West- 
by State Bank, 261 N.W. 752, 218 
Wis. 648—Graham v. Perry, 228 N. 

W. 135, 200 Wis. 211, 68 A.L.R. 267. 
11 C.J. p 543 note 87. 

Failure to renew chattel mortgage as 
invalidating - the mortgage as re- 
spects the mortgagor’s trustee in 
bankruptcy see Bankruptcy § 242. 

Frovision applicable to all mortga- 
ges and not limited to chattel mort- 
gages fixing original lien for more 
than designated time.—Stokes v. 
Kirk, 47 P.2d 686, 97 Colo. 96. 

Who are creditors 

(1) “Creditor,’" as used in statute 
providing for renewal, is one who, 
without notice that debt secured by 
unrenewed mortgage is uppaid, ex- 
tends credit or alters his position as 
to debtor to his detriment.—Hanson 
V. Blum, 207 N.W. 144„ 53 N.D. 526. 

(2) “Creditors’" as used in statute 
providing that mortgage shall be 
void as against creditors of mortga¬ 
gor after expiration of statutory 
period of original filing unless mort¬ 


gage is reflled includes creditors who 
became such during period of origin¬ 
al filing.—Commercial Sec. Bank of 
Ogden V. Chimes Press, 42 P.2d 990, 
88 Utah 148. 

Sabsequent encnmbrancer in. good 
faith, within statute providing for 
renewal, is creditor who takes se- 
curity for his debt, and his character 
as encumbrancer is determined by 
notice he has when credit is extend- 
ed or his position altered to his de¬ 
triment, rather than notice had when 
security is taken,—Hanson v. Blum, 
207 N.W. 144, 53 N.D. 526. 

Death of mortgagor 
Where chattel mortgage had not 
been reflled after expiration of one 
year and mortgagor died, mortgaged 
property became unencumbered as- 
sets of deceased mortgagor"s estate 
and was required to be distributed to 
his general creditors, with mortga¬ 
gee having no rights superior to 
others,—In re Shay’s <Estate, 285 N. 
Y.S. 379, 157 Misc. 615. 

6. N.J.—^Longley v. Sperry, 66 A. 
1062, 72 N.J.Eq. 537. 

11 C.J. p 543 note 88. 

7. Utah.—Commercial Sec. Bank of 
Ogden V. "Chimes Press, 42 P.2d 
990, 88 Utah 148. 

8. U.S.—Queenan v. Wiker, D.C.Okl., 
21 F.Supp. 943, 946, quoting Corpus 

Juris. 

Mont.—Chester State Bank v. Great 
Northern Ry. Co., 190 P. 136, 58 
Mont. 44. 

11 C.J. p 543 note 89. 

Frior euoumbraucer is not “third 
party” within chattel mortgage stat- 
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Ut e.—Beckman v. Alberts, 178 N.E. 
367, 346 111. 74. 

9. U.S.—In re Triangle Printing 
Co., D.C.Okl., 1 F.Supp. 329. 

Mont.—Griifiths v. Thrasher, 26 P.2d 
983, 95 Mont. 238—Chester State 
Bank v. Great Northern Ry. Co., 
190 P. 136, 58 Mont. 44. 

Okl.—Smith v. Curreather's Mercan- 
tile Co., 184 P. 102, 76 Okl. 170. 

S.D.—Barkley v. Boardman, 221 N.W. 

268, 53 S.D. 556. 

11 C.J, p 543 note 90. 

10. N.D.—Hanson v. Blum, 207 N.W. 
144, 53 N.D. 526. 

S.D.—Barkley v. Boardman, 221 N.W. 
268, 53 S.D. 556—Guaranty State 
Bank of Claremont v. Lawrence, 
211 N.W. 801, 51 S.D. 33. 

Wis.—Graham v. Perry, 228 N.W. 

135, 200 Wis. 211, 68 A.L.R. 267. 

11 C.J. p 543 note 91. 

11. Ohio.—^Boyer v. Howland, 31 
Ohio Cir.Ct. 139. 

11 C.J. p 543 note 92. 

12. N.Y.—^Fox V. Bums, 12 Barb. 
677. 

11 C.J. p 543 note 94- 

13. Utah.—Commercial Sec. Bank of 
Ogden V. Chimes Press, 42 P.2d 990, 
88 Utah 148. 

14. La.—Friedrich v. Handy Andy 
Community Stores of Douisiana, 
App., 164 So. 486. 

15. Mich.—^Kratzmer v. Detroit Lum- 
ber Co., 161 N.W. 817, 195 Mich. 
570. 

16. Okl,—Richardson v. Shelby, 41 
P. 378, 3 Okl. 68. 

11 C.J. p 544 notes 1, 2. 
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viate the necessity of refiling,!'^ unless the mortga- 
gee has taken possession of the property^* or has 
caused it to be advertised for sale under the mort- 
gage.i9 

b. Effect of Actual Notice 

Renewal or refiling is generali/ unnecessary as to a 
purchaser or mortgagee having actual knowledge of the 
mortgage. 

In some jurisdictions, it has been held that a sub- 
sequent purchaser or mortgagee cannot be a pur¬ 
chaser or mortgagee in good faith where he has ac¬ 
tual notice of the existence of a prior mortgage, 
and that, in such case, renewal or refiling is, as to 
him, unnecessary ;20 and failure to file a renewal 
affidavit cannot be availed of to defeat the rights of 
the mortgagee by a purchaser having actual notice 
sufficient to put him on inquiry as to whether the 
property he purchased was covered by the mort¬ 
gage and a creditor cannot attack the validity of 


a mortgage not renewed as required when the cred¬ 
itor was a party to the agreement as a resuit of 
which the ‘mortgage was given.^^ Where the stat¬ 
ute makes the filing of a renewal statement imper¬ 
ative without regard to good faith on the part of 
third persons it has been held that actual notice 
will not obviate the necessity of refiling. ^ 3 Actual 
notice, in order to take the place of renewal or re¬ 
filing, must be notice not only of the original mort- 
gages but also of the fact that the mortgage debt 
has not been paid.^^ 

c. Possession Taken by Mortgagee 

Refiling is unnecessary when the mortgagee has 
taken possession of the property. 

It is unnecessary to refile a mortgage when the 
mortgagee has taken possession before the time for 
refiling arrives,25 or before the lien of the compet- 
ing creditor has attached to the property,^^ even 
though after default by the mortgagor of the con- 


17. N.T.—Steele, v. Benham. 84 N. i 

y. 634. ! 

11 CJ. p 544 note 3. i 

18. N.Y.—Otis V. Sili 8 Barb. 102. 

19. N.Y.—Otis V. Sili, supra. 

20. U.S.—In re Triangle Printing 
Co., D.aOkl.. 1 P.Supp. 329. 

Okl.—Smith v. Curreather’s Mercan- 
tile Co.. 184 P. 102, 76 Okl. 170. 
Wash.—Cardwell v. Ruchert, 59 P. 
2d 1120, 187 Wash. 92—First State 
Bank of La Crosse v. McGregor 
Land & Live Stock Co„ 251 P. 
865, 141 Wash. 549. 51 A.L.R. 585 
—^Parmers’ State Bank of Lind v, 
McCulley, 233 P. 661. 133 Wash. 
364—Othello State Bank v. J. I, 
Case Threshing Mach. Co., 194 P. 
663, 113 Wash. 680. 

Wis.—Pierce v. Westby State Bank, 
261 N.W. 752, 218 Wis. 648—Bank 
of ViroQua v. First Nat. Bank, 228 
N.W. 139, 200 Wis. 224. 

11 C.J. p 544 note 6. 

Creditors 

Words "in good faith” in statute, 
declaring mortgage invalid as 
against mortgagor's creditors, or 
subsequent purchaser or encum- 
brancer in good faith after two years 
and sixty days from filing thereof, 
are inapplicable to creditor of raort- 
gagor, and a lien of attachment, 
levied on mortgaged personalty aft¬ 
er two years and sixty days from 
filing of mortgage, not renewed, is 
superior to mortgage, although at¬ 
tachment creditor knew of pendency 
of foreclosure suit at time of levy. 
—GrifRths v. Thrasher, 26 P.2d 983, 
95 Mont. 238. 

Creditor taJkiug mortgage as security 

(1) In North Dakota it has been 
held that a creditor taking mort¬ 
gage over three years after filing 
first mortgage, during which time, 


debt arose, is not "subsequent good- 
faith encumbrancer,” within statute. 
—Bank of North Dakota v. Bean, 216 
N.W. 575, 56 N.D. 191. 

(2) In South Dakota it has been 
held that, by taking mortgage after 
expiration of three years, creditor 
of mortgagor may acquire rights su¬ 
perior to holder of unrenewed mort¬ 
gage.—Guaranty State Bank of 
Claremont v. Lawrence, 211 N.W. 
801, 51 S.D, 38. 

(3) Under Rev.Code 1919 § 1587, a 
creditor who takes security for his 
debt after a mortgage thereon has 
lapsed, and who therehy becomes a 
“subsequent encumbrancer,” does not 
cease to be a creditor, and his knowl¬ 
edge of the existence of the lapsed 
mortgage is immaterial.—First State 
Bank of Buffalo v. Goodrich, 195 N. 
W. 1022, 47 S.D, 85. 

(4) The requirement of good faith 
on the part of an encumbrancer, to 
invalidate as to him a prior mort¬ 
gage, not renewed, obtains only as 
respects a debt which is, when cre- 
ated, secured by his encumbrance; 
hence, where a mortgage is given 
to secure a prior unsecured debt, no¬ 
tice of an unrenewed mortgage is 
immaterial, although, in such case, 
notice is material as respects the 
priority of an additional advance to 
the mortgagor made by ,the mortga¬ 
gee at the time of the subsequent 
mortgage, which advance is secured 
by such mortgage.—^Pirst Nat. Bank 
V. Magner, 195 N.W. 1020, 47 S.D. 
80. 

(5) Holder of junior mortgage su- 
ing for foreclosure is entitled to as- 
sert precedence, as execution credi¬ 
tor, over holder of defectively re- 
filed first mortgage, in avoidance of 
defense that plaintiff was not a 
mortgagee in good faith because of 
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his knowledge of the prior mortgage, 
where plaintiff had reduced its claim 
to judgment and had levied execution 
on mortgaged property.—Heilker v. 
Hotel Gibson Co., 194 N.E. 879, 49 
Ohio App. 16. 

Estoppel of subsequent mortgagee 
Where a bank taking mortgage 
subject to purchase-money mort¬ 
gage on threshing outfit after ma- 
turity of notes for purchase price 
was party to subsequent action on 
notes, and that action was dismissed 
on partial payment secured by the 
buyers from the bank, and it was 
stipulated on dismissal that pur¬ 
chase-money mortgage should be ex- 
tended, but there was no affidavit of 
amount due, filed within two years 
after maturity as required, the bank 
was estopped to insist that its mort¬ 
gage became prior by failure to com- 
ply with statute.—Othello State 
Bank v. J. I. Case Threshing Mach. 
Co., 194 P. 563, 113 Wash. 680, 

21. Mich.—Security Trust Co. v. ‘ 
Tuller, 220 N.W. 795, 243 Mich. 570. 
22b 111.—Central Trust Co. of Il¬ 
linois v. Sheridan Beach Hotel 
Bldg. Corporation, 259 Ill.App. 404. 

23. S.D.—First Nat. Bank v, Mag¬ 
ner, 195 N.W. 1020, 47 S.D. 80. 

11 C.J. p 544 note 7. 

24. N.Y.—Salmon v. Norris, 81 N.Y. 
S. 892, 82 App.Div. 362. 

11 C.J. p 544 note 8. 

25. Colo.—Cobb V. International 
State Bank, 186 P. 529, 531, 67 
Colo. 488, citing Corpus Juris. 

Mich.—Lawrence v. Beattie, 176 N. 

W. 570, 209 Mich. 128. 

N.Y.—Prudence-Bonds Corporation v. 
1000 Island House Co., 252 N.Y.S. 
60, 141 Misc. 39. 

11 C.J. p 544 note 9. 

26. N.Y.—^Prudence-Bonds Corpora- 
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dition of the mortgage,^? or after the period for re- 
filing has elapsed;^^ but where a mortgage expires 
without payment having been made, and it is not 
refiled as required by the statute, the lien becomes 
dead, and cannot be revived to the injury of credi- 
tors by the mortgagee taking possession of the prop- 
erty.^^ Correlatively if the mortgagee has renewed 
the mortgage in the manner provided, it is unneces- 
sary that he should also take possession in order to 
protect his rights.^o 

Sufficiency of change of possession, The change 
of possession to render refiling unnecessary must 
be actual and continuous; mere words will not ef- 
fect a change in law where there is none in fact.31 

d. Execution of New Mortgage 

Ordinarily, execution of a new mortgage obvlates the 
necessity for refiling. 

It has been held that taking a new mortgage with- 
in the time for refiling the old one will continue the 
lien on the property if the transaction is bona fide 
a copy refiled is to be regarded in effect as a new 
mortgage and a failure to refile will not invali- 
date a subsequent mortgage on the same property 
and between' the same parties,except as to those 
creditor s who levied during the continuance of the 

default.35 

tion V. 1000 Island House Co., su¬ 
pra. 

11 C.J. p 544 note 10. 

27. N.Y.—Porter v. Parmly, 34 N.T. 

Super. 398, 13 Abb,Pr„N.S., 104, 
reversed on other grounds 62 N. 

Y. 185, 14 Abb.Pr.,N.S., 16. 

28. Kan.—^Dayton v. People’s Sav. 

Bank, 23 Kan. 421. 

29. IT.S.—In re Steffens, C.C.A.N.Y., 

31 P.2d 660, 63 A.L.R. 589. 

11 C.J. p 544 note 13. 

30. Mont.—Miles City First Nat. 

Bank v. Marshall, 152 P, 36, 51 
Mont. 224. 

11 C.J. p 544 note 14. 

31. N.Y.—Porter v. Parmley, 62 N. 

Y. 185, 14 Abb.Pr.,N.S., 16. 

11 C.J. p 544 note 15. 

32. Okl.—^Aikins v. 

1025, 133 Okl. 268. 

11 C.J. p 545 note 16. 

Omission of part of property 
Where first mortgage, covering 
brood sows and other personalty, 

•was not renewed and filed but was 
surrendered to mortgagee on execu¬ 
tion of another mortgage in lesser 
amount, omitting some of property 
and not expressly covering spring 
pigs since born, lien of first mort¬ 
gage was not intended to be con- 
tinued by other mortgage as to such 
pigs; hence, proceeds of spring pigs 
belonged to holder of intermediate 


e. Olaims or Rights Accruing before Time for 
Eenewal or Eefiling 

Generally, a purchaser or encumbrancer becoming 
such during the original period of record or flling cannot 
take advantage of failure to renew or refile: but uniess 
prevented by the terms of the statute creditors may do 
so. 

Generally, a purchaser, or encumbrancer, who be¬ 
comes such during the original period of filing or 
record is charged with notice and cannot afterward 
take advantage of a failure to refile or renew,^® al- 
though there is authority to the contrary.37 The 
term ‘‘subsequent’" purchaser or encumbrancer in a 
renewal statute is ordinarily construed to mean pur- 
chasers or encumbrancers subsequent to the time of 
the refiling "of the mortgage ;38 and a mortgagee, re- 
ceiving a mortgage at a time when an earlier mort¬ 
gage was on file and kept alive by renewal afifidavits, 
cannot become a subsequent purchaser in good faith, 
even though the first mortgage is not thereafter re- 
newed.S9 Where the statutes requiring refiling are 
not expressly restricted in their operation to subse¬ 
quent creditors, a creditor who becomes such dur¬ 
ing the period of the original filing may take ad¬ 
vantage of a failure to refile,and may levy exe¬ 
cution on the property.^^ 

Under the generally accepted rule, the mortga- 


HufC, 272 P. 


mortgage covering them.—C. P. 
Medaris Co. v. Deerfield State Bank 
of Deerfield, 251 N.W. 799, 265 Mich. 
641. 

33. N.Y.—^Nitchie v. Townsend, 4 N. 
Y.Super. 299. 

34. N.Y,—^Lee T, Huntoon, HofCm. 
447. 

35. N.Y.—Walker t. Henry, 85 N. 
Y. 130. 

11 C.J. p 545 note 19. 

36. Colo.—Conway v. Headquist, 34 
P.2d 69, 95 Colo. 187. 

Mont.—Foorman v. W’eber, 196 P. 
147, 59 Mont. 185—Chester State 
Bank v. Great Northern Ry. Co., 
190 P. 136, 137, 58 Mont 44, cit- 
ing Corpus Juris. 

S.D.—Guaranty State Bank of Clare- 
mont V. Lawrence, 211 N.W, 801, 
51 S.D. 33. 

11 C.J. p 545 note 21. 

Buyer of mortguged chattels from 
mortgagor before default is in no 
better position than mortgagor, and 
cannot profit by mortgagee's fail* 
ure to take possession or to file 
statutory statement.—Conway v. 
Headquist 34 P.2d 69, 95 Colo. 187. 
Judgmeut creditor as purchaser 
Where mortgagor’s judgment cred¬ 
itor, at execution sale subject to 
mortgage, purchased mortgaged truck 
during original filing period of mort¬ 
gage for small part of value of 
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truck, the mortgagee’s rights are su¬ 
perior to those of creditor, although 
mortgage was not refiled as re¬ 
quired by statute and mortgagee"s 
replevin actlon was not brought 
within original filing period, not- 
withstanding fact that creditor's 
judgment was not wholly paid.— 
Grana v. Mehs, 274 N.Y.S. 341, 152 
Misc. 828. 

37. Wash.—Best v. Felger, 137 P. 
334, 77 Wash. 115. 

11 C.J. p 545 note 22. 

38. S.D.—^Aultman Engine, etc., Co. 
V. Young, 126 N.W. 245, 25 S.D. 
212, Ann.Cas.l912B 1101. 

11 C.J. p 545 note 23. 

39. Mont.—Chester State Bank v. 
Great Northern Ry. Co., 190 P. 

136, 58 Mont 44. 

43. Utah.—Commercial Sec. Bank of 
Ogden V. Chimes Press, 42 P.2d 
990, 994, 995, 88 Utah 148, citing 
Corpus Juris. 

11 C.J. p 545 note 24. 

41. Utah.—Commercial Sec. Bank of 
Ogden V. Chimes Press, supra. 
Knowledge at time of levy not shown 
That creditor’s complaint in inter- 
vention in mortgagee’s action to 
foreclose mortgage was filed same 
day that execution on judgment ob- 
tained by creditor in attachment 
suit was levied on mortgaged prop- 
1 erty, is .insufficient to give rise to 
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gee’s right of action against an officer levying on 
the mortgaged property before the expiration of the 
period of the original filing is not affected by his 
failure to nor is his right of action as 

against one wrongfully taking possession of the 
property during such period.^^ Further, it has 
been held that the mortgagee need not refile his 
mortgage in order to protect his lien where, prior 
to the time for refiling, the property has been taken 
possession of by the assignee for creditors of the 
mortgagor.^^ Where both a first and an intervening 
mortgage have become invalid because of failure to 
renew, neither is entitled to preference in a dis- 
tribution of assets of the mortgagor.'^® 

Subvendee, A purchaser in good faith, after the 
expiration of the time limited for the life of the 
original filing, from one who purchased within such 
time, acquires a title superior to the mortgagee.^® 

§ 171, — Tim-e for Renewal 

The time for renewal or refiling is fixed by statute, 
and striet compliance therewith is required. 

The time within which a mortgage must he refiled 
or renewed is fixed by the statutory provision re- 


quiring such refiling or renewal, and such a pro¬ 
vision must be strictly complied with.^'^ Where a 
certain period, such as thirty days, is given within 
'which to refile a mortgage, any effort to renew the 
record before the period commences is ineffectual,^^ 
and it has been held that refiling after the period 
has elapsed is likewise of no avail,^^ and that no re- 
vival of the mortgage is possible after a default in 
refiling but under some statutes late refiling will 
validate the mortgage in case no rights exist or 
have been acquired against the mortgaged property 
before such filing.^i 

An amendment increasing the time in which a 
mortgage must be renewed does not apply to mort- 
gages filed before its enactment, although the 
amendment is passed before the renewal of the 
mortgage was necessary under the previous law ,®2 
although the contrary has been held.^^ 

Computation of time. In accordance with wel] 
settled general rules, in computing the time for re¬ 
filing, the first day is to be excluded,^^ and it has 
been held that days of grace are to be reckoned in 
if the instrument secured by the mortgage is enti¬ 
tled to grace.®^ Although the last day of the pe- 


assumption that creditor had knowl- 
edge of existence of mortg-age as 
unpaid obligation at time of levy 
under attachment or exeeution.— 
Commercial Security Bank of Og- 
den V. Chimes Press, supra. 

42. Wis.—Case v. Jewett, 13 Wis. 
498, 80 Am.D. 752. 

11 C.J. p 545 note 25. 

43. Kan.—Corbin v. Kincaid, 7 P. 
145, 33 Kan. 649. 

44. Ohio.—Matter of Brocamp, 5 
Ohio Cir.Ct. 372, 1 Ohio Cir.Dec. 
537. 

45. Ohio.—^In re Wilson, 13 Ohio Cir. 
Ct. 183, 7 Ohio Cir.Dec. 459. 

46. * N.Y.—^Dillingham v. Bolt, 37 N. 

T. 198, overruling Dillingham v. 
Ladue, 35 Barb. 38. 

11 C.J. p 545 note 29. 

47. IJ.S.—In re Active Wet Wash 
Laundry Co., D.C.N.Y., 8 F.Supp. 
964—In re Leslie-Judge Co., C.C.A. 
N.Y., 272 F. 886, certiorari denied 
Green v. Felder, 41 S.Ct 625, 256 

U. S. 704. 65 L.Ed. 1180. 

Colo.—Lamon v. Harada, 249 P. 267, 
80 Colo. 89. 

Kan.—Wamberg v. Kart, 246 P. 1010, 
1012, quoting Corpus Juris. 

11 C.J. p 545 notes 30, 31. 

48. U.S.—In re Steffens, C.C.A.N.Y., 
31 F.2d 660, 63 A.L.R. 589—In re 
Pearlman, D.C.N.Y., 246 F. 874. 

Colo.—First Nat. Bank v. 0'Connell, 
236 P. 1002, 77. Colo. 275. 

111.—McKesson-Puller-Morrisson Co. 

V. Shapeil Ice Cream Co., 2 N.E.2d 


661, 562, 285 Ill.App. 472, quoting 
Corpus Juris. 

Mich.—Kratzmer v. Detroit Lumber 
Co., 161 N.W. 817, 195 Mich. 570. 

11 C.J. p 546 note 32. 

Maturity of debt 

An afBdavit for extension of prior 
mortgage exeeuted and filed before 
maturity of debt secured by mort¬ 
gage, is ineffective to extend lien 
as against holder of a junior mort¬ 
gage, under a statute providing for 
extension within ninety days after 
maturity of the debt.—^McKesson- 
Fuller-Morrisson Co. v. Chapell Ice 
Cream Co., 2 N.B.2d 561, 285 IlLApp. 
472. 

49- N.Y.—^Maggio v. Acierno, 200 N. 

Y.S. 741, 121 Misc. 30. 

11 C.J. p 546 note 83. 

50. Colo.—Stokes v. Kirk, 47 P.2d 
686, 97 Colo. 96. 

11 C,J. p 546 note 34. 

51. Mich.—Symons Bros. & Co. v. 
Brink, 160 N.W. 638, ,194 Mich. 
889. 

11 C.J. p 546 note 35. 

Beuewal befoire levy of ezecutiou 

Refiling mortgage after expiration 
of period for filing renewal affidavit 
is effectual against exeeution cred¬ 
itor whose exeeution is not levied 
until after second filing.—^Prudence- 
Bonds Corporation v. 1000 Island 
House Co., 252 N.Y.S. 60, 141 Misc. 
39. 

52. Wis,—Pierce v. Westby State 
Bank, 261 N.W. 752, 218 Wis. 648. 
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'53. Ohio.—Central Ohio Paper Co. 
V. Postal Printing Co., 10 Ohio N. 
P.,N.S., 619—Harvey v. Ciocco, 9 
Ohio N.P.,N.S., 126, affirmed 14 
Ohio Cir.Ct,N.S., 232, 22 Ohio Cir. 
Dec. 379. 

54. Okl.—Smith v. La Fayette, 119 
P. 979, 29 Okl. 671, 

J1 C.J. p 546 note 36, 

Beuewal premature 

A renewal notice filed January 
16, following Pebruary 16, on which 
date first copy of mortgage was 
filed, is too soon, and is ineffective, 
under a statute providing for re¬ 
newal “within thirty days next pre- 
ceding the expiration.”—In re Pearl¬ 
man. D.C.N.Y.. 246 P. 874. 

From time of original filing 
Term of one year, which must be 
renewed by filing renewal notice, un¬ 
der N.Y.Lien L. § 235, cannot be ex- 
tended by delaying filing of copies of 
mortgage in county where property 
was located, and so, where renewal 
notices were filed within one year 
after filing of original mortgage, 
they were sufficient; a delay of six 
days in filing copy of mortgage in 
county where property was located, 
after filing in the county where the 
mortgagor resided, not rendering in¬ 
valid original filing, in absence of 
evidence showing that any person 
was deceived, or that there was any 
intent to deceive by reason of such 
delay.—^In re Pearlman, supra. 

55. 111.—Gilbert v. Sprague, 63 N.E. 
993, 19« IlL 444, reversing 88 111. 
App. 508. 
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riod be Sunday, it is to be counted nevertheless.^^ 
It has been held that fractions of a day are to be 
disregardedjS*^ but the contrary has also been held.^^ 
It has also been held that the time for refiling is 
to be determined by reference to the next preceding, 
and not to the original, filing.59 

§ 172. - SufEciency 

a. In general 

b. Renewal statement 

a. In (leneral 

The statutory provisione governing the renewal or 
refiling must be strictiy followed. 

Statutory provisions requiring the refiling or re¬ 
newal of mortgages must be strictiy followed.®^ 
An insufficient filing is not cured by the filing of a 
renewal affidavit regular in form.^i Where a 
mortgage covers both real and personal property, it 
need not be refiled as a chattel mortgage in order to 
preserve its lien on the real property covered by 
it.^^ The renewal statement required for the con- 
tinuation of a mortgage may/ by some statutes, be 
indorsed on the original mortgage, and the mortgage 
refiled.®^ Under a statute requiring the affidavit of 
renewal to be filed in the office where the mort¬ 
gage is recorded, an affidavit so filed is sufficient, 
notwithstanding after recording of the mortgage in 
the county of the mortgagor^s residence a change of 
boundaries put his residence in a new county.^^ 


There can be no proper extension or renewal of 
a mortgage where the mortgage has never been re¬ 
corded, where the statute requires proper notation 
of the renewal on the record.^^ 

b. Renewal Statement 

The renewal statement is ordinarily made by the 
mortgagee; but may be made by a duly authorized agent. 
The statement must contain ali that is required by the 
statute. Uniess otherwise required by statute, the state¬ 
ment for renewal may be sworn to before any officer au¬ 
thorized to administer an oath. In some jurisdictions the 
affidavit of extension must be entered on the docket. 

The renewal statement is ordinarily ■ required to 
be made by the mortgagee,®® and a statement by one 
unauthorized to make it is insufficient to answer the 
requirements of the statute.®"^ An affidavit of re¬ 
newal may be made by an agent,®s if the act of the 
agency is sworn to,®^ but an attempted extension by 
an agent in his own name as mortgagee is ineffec- 
tual.*^® In case the mortgagee is a Corporation the 
affidavit must, of necessity, be made by an officer 
or agent of the Corporation.^! 

Confents. The statutes requiring a renewal 
statement ordinarily prescribe what it must con¬ 
tain, and such requirements must be complied 
with.*^- Under some statutes, the statement must 
set forth the mortgagee’s interest in the mortgaged 
property,which may be done on a separate pa- 
per, but so attached as to make substitution impos- 
sible and must contain a description of the mort¬ 
gage,*^® the time when and place where filed,‘^® the 


56. Ohio.—^Paine v. Mason, 7 Oliio 
St. 198. 

11 C.J. p 546 note 38. 

57. Mich,—Griffin v, Forrest, 13 N. 
W. 603, 49 Mich. 309. 

11 C.J. p 546 note 39. 

58. Kan.—^Lockwood v. Crawford, 29 
Kan. 286. 

11 C.J. p 546 note 40. 

59. Ohio.—In re Landman, 5 Ohio S, 
& C.P. 398, 7 Ohio N.P. 570. 

eo. U.S,—Voss V. Slayton, C.C.A. 

Ohio, '38 F.2d 475. 

11 C.J. p 546 note 42. 

Effect of mistake 

Where renewal affidavit to preserve 
mortgage was made in duplicate, and 
one was executed, and filing indorse- 
ment was made on both, although 
by mistake office copy was left with 
register of deeds and attached to 
mortgage, lien of mortgage was 'good 
against execution to satisfy judg- 
ment in behalf of third party against 
mortgagor.—^Wamber v. Hart, 246 P. 
1010, 121 Kan. 218. 

Refiling wherever filed 
Under N.Y.Lien L, § 235, as amend- 
ed by L.1915, c 608, a statement or 
copy of a mortgage must, Where 
chattels are in New York City, be re¬ 
filed every year in several offices in 
which mortgage or copies may have 


been originally filed.—In re Pearl- 
man, D.C.N.Y., 246 F. 874. 

61. Okl.—Fritz v. Brown, 95 P. 437, 
20 Okl. 263. 

62. N.Y.—State Trust Co. v. Casino 
Co., 46 N.Y.S. 492, 19 App.Div. 
344, affirming 41 N.Y.S. 1, 18 Misc. 
327. 

63. Ohio.—^Paine v, Mason, 7 Ohio 
St. 198. 

11 C.J. p 546 note 46. 

64u Mont.—Chester State Bank v. 

• Great Northern Ry. Co., 190 P. 136, 
58 Mont. 44. 

65. Colo.—^Anglo-American Mill Co. 
V. First Nat. Bank, 230 P. 118, 
76 Colo. 57. 

66. U.S.—In re Signor, D.C.N.Y., 
203 F. 753. 

11 C.J. P 547 note 47. 

67. Colo.—Conrad v.. National Bank 
of Wray, 242 P. 676, 78 Colo. 485. 

11 C.J. p 547 note 48. 

Affidavit by straager 

Affidavit of extension of mortgage 
payment by stranger was held inef- 
fectual and not ,to have affected 
right of junior mortgagee to satis¬ 
fy debt out of mortgaged chattels, 
on failure of senior mortgagee to 
take possession of chattels within 
thirty days after maturity of debt. 
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—Conrad v. National Bank of Wray, 
supra. 

68. U.S.—^Wenstrand v. Albert Pick 
& Co., C.C.A.I11., 38 P.2d 25, cer¬ 
tiorari denied ^0 S.Ct. 466, 281 U. 
S. 768, 74 L..Ed. 1175. 

11 C.J. p 547 note 49. 

69. Wis.—Chickering-Chase Bros. 
Co. V. White. 106 N.W. 797, 127 
Wis. 83. 

11 C.J. p 547 note 50. 

70. Colo.—Stokes v. Kirk, 47 P.2d 
686, 97 Colo. 96. 

71. N.M.—Des Moines Home Sav. 
Bank v. Woodruff, 94 P. 957, 14 
N.M. 502. 

72. U.S.—^Willcox V. Goess, D.C.N. 
Y., 16 F.Supp. 350. 

11 C.J. p 547 note 53. 

Ta U.S.—Voss V. Slayton, C.C.A, 
Ohio, 38 P.2d . 475—Willcox v. 
Goess, D.C.N.Y., 16 F.Supp. 350. 

11 C.J. p 547 note 54. 

74. U.S.—^Voss. V. Slayton, C.C.A. 
Ohio, 38 F.2d 475. 

75. U.S.—In re Watts-Woodward 
Press, Inc., N.Y., 131 F. 71, 104 
G.C.A. 105. 

11 C.J. p 547 note 55. 

76. N.Y.—David Stevenson Brewing 
Co. V. Eastern Brewing Co., 48 N. 
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names of the partieSj'^^ a descriptiori of the proper- ( 
the payments that ha ve been made on the 
debt,'^^ the amount that remains due and unpaid,^® 
and the time to which the debt^^ or the mortgage^^ 
is to be extended. The actual amount of matured 
indebtedness on the date of renewal need not be 
stated so long as the obligations, matured and un- 
matured, exceed the amount stated, and the mort- 
gage appears on its face to be for continuing in- 
demnity.^^ While the statement of the mortgagee^s 
interest in the property must be positive and dis¬ 
tinet,it is sufficient if it is made in good faith, 
with reasonable care, and is substantially accurate.®^ 
However, a statement is faulty which understates 
the amount due by a large amount,^® or overstates 
it.S7 Xhe statement and the affidavit may be read 
together when they refer to each other and it ap¬ 
pears that such was the intention of the party; and, 
if together they contain the particulars required by 
the statute, the renewal is sufficient,®^ 

Jurat In the absence of statutory provision to 
the contrary, the statement for renewal may be 
sworn to before any officer authorized to adminis¬ 
ter an oath.®^ Further, it has been held that the 
oath need not appear on the affidavit but may be 
shown by evidence aliunde that the statements were 
made on oath duly administered.®® Where a jurat 
is attached to a renewal affidavit, it seems to be 
necessary that it state the venue of the proceed- 
ings.®^ The fact that the affidavit is sworn to be- 

T.S. 89, 22 App.Div, 523, affirmed 59 
N.E. 1121, 165 N.Y. 634, 

11 C.J, p 547 note 56. 

77. U.S.—^In re Watts-Woodward 
Press, Inc., N.Y., 181 P. 71. 104 C. 

C.A. 105. 

11 C.J. p 547 note 57. 

Srroneons statement as to mortg'asror 
Erroneous statement by agent in 
affidavit for extension that affiant 
was mortgagor is not injurions to 
purchaser of mortgaged property, 
where the true . facts appear on the 
face of the affidavit.—Wenstrand v. 

Albert Pick & Co., C.C.A.I11.. 38 F.2d 
25, certiorari denied 50 S.Ct, 466, 281 
U.S. 768, 74 L.Ed, li75, 

73. U.S.—Platt V. Stewart, C.C.N.Y., 

19 F.Cas.No.11.220, 13 Blatchf. 481, 
reversed on nther grounds 101 U.S. 

731, 25 L.Ed. 816. 

11 C.J. p 547 note 58. 

79. Colo.—^Ferris v. Chambers, 117 
P. 994, 51 Colo. 368. 

11 C.J. P 547 note 59. 

Sa U.S.—^Willcox V. Goess, D.C.N. 

Y., 16 F.Supp. 350. 
ll C.J. pr 547 note 60. 

81. Mont.—Rosenbaum v. Ryan Bros. 

Cattle Co., 84 P. 1120, 33 Mont. 

424. 

11 C.'J. p 547 note 61. 


fore a notary public who is a stockholder in the 
mortgagee Corporation will not destroy its effect as 
extending the notice imparted by record of the 
mortgage.92 

Docketing. In some jurisdictions the justice 
must enter the affidavit of extension on the docket 
to make the renewed mortgage valid as to third 
persons.^® 

§ 173. - Successive Renewals 

Successive renewals may fae had, depending on the 
terms of the permlssory statute. 

In some jurisdictions, there may be successive 
renewals, with the termination of the validity of 
the mortgage on the failure to refile at the end of 
any renewal period.®^ Under some statutes, how¬ 
ever, but one period of renewal is provided for,® 5 

§ 174. -Operatiori and Effect 

A valid renewal of a mortgage continues the lien 
thereof. 

The lien of the mortgage continues during the 
period of renewal,®® and the renewal mortgage has 
all the binding force of the original mortgage,®'^ but 
under some statutes the life of the lien is limited 
strictly to the period of extension allowed by stat¬ 
ute,®® although under others the mortgagee is giv- 
en a reasonable period in which to take or demand 
possession.®® A void mortgage is not validated by 
a renewal.^ 

92. Kan.—^Pair v. Citizens’ State 
Bank, 79 P. 144, 70 Kan. 61-2, 67 
L.R.A. 851. 

sa 111.—^Van Zele v. Cleaveland, 208 
IlLApp. 387, 396. 

11 C.J. p 548 note 74. 

94. N.Y.—David Stevenson Brewing 
Co. V. Eastern Brewing Co., 48 N. 
Y.S. 89, 22 App.Div. 523, 5 N.Y. 
Ann.Cas. 54, affirmed 59 N.E. 1121, 
165 N.Y. 634. 

11 C.J. p 548 note 76. 

95. U.S.—^Fallows v. Continental, 
etc., Trust, etc., Bank, IlL, 35 S. 
Ct. 29, 235 U.S. 300, 59 L.Ed. 238. 

11 C.J. p 548 note 76. 

96. Mich.—Wade v. Strachan, 39 N. 
W. 582, 71 Mich. 459. 

11 C.J. p 548 note 77. 

97. Tex.—G. M. Carleton Bros. & 
Co. V. Bowen, Civ.App., 193 S.W. 
732. 

98. Mont. Rosenbaum v. Ryan 
Bros. Cattle Co., 84 P. 1120, 33 
Mont. 424. 

99. Colo.—^Ellison v. Tuckerman, 134 
P. 163, 24 Colo.App. 322. 

11 C.J. p 548 note 79. 

1. Mont—^Butte First Nat. Bank v. 

Beley, 80 P. 256, 32 Mont 291. 

11 C.J. p 548 note 80. 


82. Colo.—^Ellison v. Tuckerman, 134 
P. 163, 24 Colo.App. 322. 

Sa Mich.—Chafey v. Mathews, 62 
N.W. 141, 104 Mich. 103, 27 L.R.A. 
558. 

54. Ohio.—^Matter of Brocamp, 2 
Ohio Cir.Ct 372, 1 Ohio Cir.Dec. 
537. 

11 C.J. p 547 note 65. 

85. N.Y,—Patterson v. Gillies, 64 
Barb. 563. 

11 C,J, p 547 note 66. 

sa Wis.—^Rice v. Kahn, 35 N.W. 

465, 70 Wis. 323. 

11 C.J. p 548 note 67. 

87. N.Y,—^Bly v. Carnley, 19 N. 
Y. 496. 

11 C.J. p 548 note 68. 

sa 111,—Hamilton v. Seeger, 75 111. 
App, 599, 

11 C.J. p 548 note 69. 

89. Kan.—Fair v. Citizens* State 
Bank. 79 P. 144, 70 Kan. 612, 67 
L.R.A. 851. 

11 C.J. p 548 note 70. 

90. 111.—Cox V. Stern, 48 N.E. 906, 
170 111. 442; 62 Am.S.R. 385. af- 
firming 71 IlLApp. 194. 

91. Mich.—Griffin v. Forrest, 13 N., 
W. 603, 49 Mich. 309. 

11 C.J. p 548 note 72, 
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IX. POSSESSION, USE, AND CONVEESION OF PEOPEETY 
A. ESTATES AND INTEEESTS OP PARTIES 


§ 175. In General 

The raortgagor is regarded as the owner of the mort- 
gaged property as against aii persons other than the 
mortgagee. A mortgagee's right and titie is limited to 
that possessed by the mortgagor. 

In some jurisdictions, as stated in § 1 supra, a 
chattel mortgage conveys the legal titie in the prop¬ 
erty to the mortgagee, while in others it operates as 
a mere lien. In general, however, as against ali 
persons other than the mortgagee, the mortgagor is 
regarded as the owner of the mortgaged property.^ 
A mortgagee of a chattel acquires only such right 
and titie to the property as his mortgagor had.^ 

Where the mortgage is given to secure the 
amount of the separate indebtedness of the mort¬ 
gagor to each of several mortgagees, the persons 
named as mortgagees do not take as joint tenants, 
but as tenants in common; each taking an undivid- 
ed interest as tenant in common of the property 
conveyed by the mortgage, in proportion to the re- 
spec.tive debt of each.^ 


§ 176. After Default 

Although there is authority to the contrary, the gen- 
erally accepted rule is that lega! titie to the mortgaged 
property is vested in the mortgagee on default or breach 
of condition by the mortgagor. 

There is authority that on default or breach of 
condition by the mortgagor the mortgagee is not 
vested with titie and some further action on his 
part is necessary to divest the mortgagor of titie,® 
but the generally accepted rule, in the absence of 
statutory qualifications, is that after default or 
breach of condition the legal titie to the mortgaged 
property is vested in the mortgagee, subject only to 
the right, if any, of the mortgagor to redeem,® es- 
pecially where the mortgagee takes possession of 
the mortgaged property,'^ although the rule also ap- 
plies if the property is not reduced to possession.^ 
The mortgagee is regarded as the absolute owner 
at least for the purpose of possession and fore- 
closure,® but where a right of redemption exists, 
he does not acquire the absolute titie in the sense 


2. Ala.—^Lowery v. Louisville & N. 
R. Co.. 153 So. 467, 228 Ala. 137, 
reversed on other grounds 158 So. 
465, 26 Ala.App. 70—^Pirst Nat, 
Bank v. Harden, 82 So\ 655, 17 Ala. 
App. 165, certiorari denied In re 
First Nat. Bank of Alexander, 82 
So. 422, 203 Ala. 172. 

3. Cal.-s-Shintaffer v. Bank of Italy 
Nat. Trust & Savings Ass’n, 13 P. 
2d 668, 216 Cal. 243, 

N.T.—^Equitahle Trust Co. of New 
York V. Majestic Hotel Co., 261 

N. Y.S. d, 237 App.Div. 166, afflrmed 
188 N.R 31, 262 N.Y. 486, 

11 C.J. p 549 note 82. 

Chattel mortgagee of lessee is 
bound by the recorded lease and can 
obtain only the rights which the 
lessee has thereunder. 

N.Y.—^Equitable Trust Co. of New 
York V. Majestic Hotel Co., supra. 
Wyo.—Slane -v. Curtis, 269 P. 31, 39 
Wyo. 1, rehearing denied 270 P. 
541, 39 Wyo. 1. 

4. Wis.—^Ashland Lodge No. 63 I. 0. 

O. P. V. Williams, 75 N.W. 954, 100 
Wis. 223, 69 Am.S.R. 912. 

11 C.J. p 549 note 83. 

5. Fla.—J. G. White Engineering 
Corporation v. People’s State Bank 
of Lakeland, 87 So. 753, 81 Fla. 35. 

N.M.—^American Mortg. Co, v. White, 
287 P. 702, 34 N.M. 602. 

N.D.—^Hedrick v. Stockgrowers* Cred¬ 
it Corporation, 250 N.W. 539, 64 N. 
B. 101. 

Tex.—Sabine Motor Co. v. W. C. Eng- 
lish Auto Co., Com.App., 291 S.W. 
1088, reversing, Civ.App., 283 S.W. 
224—^Barr v."^ White, Civ.App., 47 S, 
W.2d 910—-Mathes v. Huey-Philp 


Hardware Co., Civ.App., 22 S.W.2d 
1073. 

11 C.J. p 550 note 85. 

Trustee 

In seizing and selling the chattels 
after default the mortgagee is a 
trustee for the mortgagor.—John E. 
Morriss Co. v. 0’Neal, Tex.Civ.App., 
109 S.W.2d 1156. 

e. U.S.—Goldstein v. Rusch, C.C.A. 
N.Y., 56 F.2d 10, modifying, D.C., 
54 F.2d 86, and certiorari denied 53 
S.Ct. 9, 287 U.S. 604, 77 L.Ed. 526 
—In re Packard Press, C.C.A.N.Y., 
5 F.2d 633. 

Colo,—Stokes V. Kirk, 75 P.2d 1041, 
101 Colo. 591—^International Har- 
vester Co. of America v. Lawrence 
Inv. Co., $7 P.2d 529, 95 Colo. 523 
—McCormick v. First Nat. Bank, 
299 P. 7, 88 Colo. 599. 

N.Y.—Harrison v. Hali, 145 N.E. 737, 
239 N.Y. 51, reversing on other 
grounds 202 N.Y.S. 626, 207 App. 
Div. 511—New York Yellow Cab 
Co. Sales Agency v. Courtlandt Ga- 
rage & Realty Corporation, 227 N. 
Y.S. 315, 223 App.Div. 44—Good¬ 
man V. Schulman, 258 N.Y.S. 681, 
144 Misc. 512—Liebm^n v. Brock- 
way Motor Truck Corporation, 249 
N.Y.S. 39, 140 Misc. 73—Sprague 
V. Glynn, 238 N.Y.S. 696, 136 Misc. 
163—Holliday v. McGraw, 176 N.Y. 
, S. 661, 106 Misc. 661—Willys-Over- 
land V. Prudman Automobile Co., 
196 N.Y.S. 487—Day v. Jade Con- 
tracting Co., 181 N.Y.S. 740—Alt- 
man v. Krumholtz, 172 N.Y.S. 126. 
N.C.—Sneeden v. Nurnberger’s Mar- 
ket, 135 S.B. 328, 192 N.C. 439. 
g,C.._Cherry v. Singer Sewing Mach. 
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Co.. 164 S.E. 126. 165 S.C. 451— 
Lee V. National Purniture Stores, 
161 S.E. 450, 163 S.C. 204—First 
Bank & Trust Co. v. Lancaster 
Cotton Mills, 126 S.E. 751, 131 S.C. 
81—^Dickerson v. Cleland, 112 S.E. 
920, 120 S.C. 221—Rainwater v. 
Merchants' & Parmers’ Bank of 
Cheraw, 93 S.E. 770, 108 S.C. 206 
—Merchants’ & Planters’ Bank v. 
Brigman, 91 S.E. 332, 106 S.C. 362, 
L.R.A.1917E 925. 

Vt.—Paska v. Saunders, 153 A. 451, 
103 Vt. 204. 

11 C.J. p 549 note 84. 

7. 111. —^Matson v. City Market Co., 
262 Ill.App. 200—Callagan v. Amer¬ 
ican Trust Savings Bank, 196 
I11.APP. 102. 

Mo.—Brunke v. Salinger, App., 8 S. 
W.2d 88. 

11 C.J. p 550 note 86. 

Estate of mortgagor 

After default and after possession 
taken by the mortgagee of personal 
property, the mortgagor has no es- 
tate in the mortgaged property.— 
Callagan v. American Trust & Sav¬ 
ings Bank, 196 Ill.App. 102. 

Void mortgage 

The rule applies although the 
mortgage may have been void as to 
creditors.—^Bowdish v. Page, 47 N.E. 
44, 153 N.Y. 104—11 C.J. p 550 note 
87. 

8. N.Y.—Sprague v. Glynn. 238 N. 
Y.S. 596, 136 Misc. 163—Day v. 
Jade Contracting Co., 181 N.Y.S. 
740. 

9. Mo.—^Day V. National Bond & In- 
vestment Co., App., 99 S.W.2d 117 
—^Pirst Nat. Bank v. Witherspoon 
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that he can use the property as his o\yn,^® and al- 
though he is the general owner, his ownership is 
restricted by the rights of the mortgagor.^i The 
fact that a mortgage authorizes a mortgagee to sell 
the property on default does not prevent the title 
from becoming absolute in him without a sale.^^ 
An unaccepted tender of the mortgage debt, after 
breach of the condition, will not revest title in the 

B. POSSESSION, CONTRC 
§ 177. Before Default 

Before default, in the absence of statutory provisions 
or stipulatlons to the contrary, the general rule Is that 
the mortgagee is entitled to possession but there are a 
number of jurisdlctions which hold that the right to 
possession is vested in the mortgagor. 

In a number of jurisdictions it is held, in some 
instances under statutes expressly so providing, 
that the mortgagor, in the absence of an agreement 
otherwise, is entitled to possession until default, 
but the general rule, in some instances so provided 
by statute, is that where there is no language in the 
mortgage and no other agreement to restrain or 
control, the mortgagees have the right to immedi- 


mortgagor.13 

Under irust deeds, Where personal property is 
mortgaged under a trust deed to secure the payment 
of a debt, on default the mortgagee or trustee be- 
comes vested with the legal title and the right of 
possession,and the trust continues as long as any 
part of the secured indebtedness is not discharged.^5 

, AND USE OF PROPERTY 

ate possession of the property conveyed in ali cas- 
es.!"^ The right of the mortgagee to possession is 
not impaired by the circumstance that no part of 
the debt secured or interest is due,!^ or that a large 
part of it has been paid,^^ or that he has possession 
of a part of the mortgaged property equal in value 
to the amount of the indebtedness.^® 

The assignee of the mortgagee is, likewise, enti¬ 
tled to possession before default where the mort¬ 
gage is silent as to possession.2i Possession when 
taken by the mortgagee will not be interf^red with 
except where necessary for the protection of the 
rights of others.22 So, where the property is deliv- 


Livestock Commission Co., 90 S.W. 
2d 453, 230 Mo.App. 285—Zahner 
Mfg. Co. V. Harnish, 24 S.\V.2d 641, 
224 Mo.App. 870—Lange v. Mid- 
west Motor Securities Co., App., 
231 S.W. 272. 

Qnalifled titio 

After condition broken the mort¬ 
gagee acquires a qualified title to, or 
a qualified ownership of, the mort¬ 
gaged property which is more than 
a lien.—Commercial Securities v. 
Mast, 28 P.2d 635, 145 Or. 394, 92 
A,L.R. 194—First Nat. Bank v. Weg- 
ener, 186 P. 41, 94 Or. 318. 

10. S.C.—General Motors Accept- 
ance Corporation v. Hanahan, 143 
S.B. 820, 146 S.C. 257. 

11. Ohio.—Commercial Credit Co. v. 
Standard Baking Co., 187 N.E. 251, 
45 Ohio App. 403. 

12. lowa.—^Bradley v. Redmond, 42 
lov/a 452. 

11 C.J. p 550 note 88. 

13. S.C.—^Wallingford v. Aiken, 22 S. 
E. 372, '44 S.C. 396. 

11 C.J. p 550 note 89. 

14. Ala.—Finney v. Dryden, 108 So. 
13. 214 Ala. 370. 

11 C.J. p 550 notes 90, 91. 

15. Mo.—Holmes v. Strayhorn-Hut- 
ton-Evans Commn. Co., 81 Mo.App. 
97, 

le. Cal.—^Kelley v. Cochran, 2 P.2d 
434, 116 Cal.App. 359. 

Pia.—Berlein v. Eddy, 104 So. 7S0, 
89 Fla. 484—J. G. White Engineer- 
ing Corporation v. People's State 
'Bank of Lakeland, 87 So. 753, 81 
Pia. 35. 


Idaho.—^Hopkins v. Hemsley, 22 P.2d 
138, 53 Idaho 120—^Porbush v. San 
Diego Fruit & Produce Co., 266 P. 
659, 46 Idaho 231. 

Mo,—^Adamson v. Fogelstrom, 300 S. 

W. 841, 221 Mo.App. 1243. 

Or.—^First Nat. Bank v. Wegener, 186 
P. 41, 94 Or. 318. 

Tex.—Sabine Motor Co. v. W. C. 
English Auto Co., Com.App., 291 S. 
W. 1088, reversing on other 
grounds, Civ.App., 283 S.W. 224— 
Terry v. Spearman, Com.App., 259 
S.W. 563, reversing on other 
grounds, Civ.App., 246 S.W. 103. 

11 C.J. p 551 notes 98, 99. 

Mortgaged antomobile 
A chattel mortgagee of an auto- 
mobile is not entitled to the posses¬ 
sion thereof unless authorized by the 
express terms of the mortgage. 

Cal.—Blodgett v. Rheinschild, 206 P. 

674, 56 Cal.App. 728. 

Fla.—J, G. White Engineering Corp. 

V. People's State Bank, 87 So. 753, 
81 Fla. 35. 

17. Ala,—Lowery v. Louisville & N. 
R. Co., 153 So. 467, 228 Ala. 137, 
reversing on other grounds 153 So. 
465, 26 Ala.App. 70—Bank of An- 
dalusia v. Freeman, 75 So. 325, 
200 Ala. 13—^Fraser v. R. W. Allen 
& Co., 94 So. 782, 19 Ala.App, 55 
—Phillips V. Hartselle, 81 So. 857, 
17 Ala.App. 79. 

Ind.—Sapirie v. Collins, 122 N.E. 679, 
70 Ind.App. 529. 

lowa.—^Wetraore v. Wooster, 237 N. 

W. 430, 212 lowa 1365. 

Me.—Gallagher v. Aroostook Federa- 
tion of Farmers, 197 A. 654—Gil- 
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patrick v. Chamberlain, 118 A. 481, 
121 Me. 561. 

Md,—Clemmitt v. Miehle Printing 
Press & Mfg. Co., 110 A. 713, 136 
Md. 885. . 

N.C.—Grier v. Weldon, 172 S.E. 200, 
205 N.C. 575—State- v. Stinnett, 167 
S.E. 63, 203 N.C. 829—Harris v. 
Seaboard Air Line Ry.’ Co., 130 
S.E. 319, 190 N.C. 480, 49 A.L.R. 
1452. 

Ohio.—^Winters Nat. Bank & Trust 
Co. V. Midland Acceptance Corpora¬ 
tion, 191 N.E. 889, 47 Ohio App. 
324. 

S.C.—Hili V. Winnsboro Granite Cor¬ 
poration, 99 S.E. 836, 112 S.C. 243. 
Vt.—Paska v. Saunders, 153 A. 451, 
103 Vt. 204—-Mason v. Sault, 108 
A. 267, 93 Vt. 412. 

11 C.J. p 550 note 93. 

Cha 2 :acter of ixLstmment not changed 
Where chattel mortgagee takes 
possession of mortgaged property, 
character of the instrument as a 
chattel mortgage is not changed.— 
Winters Nat. Bank & Trust Co. v. 
Midland Acceptance Corporation, 191 
N.E. 889, 47 Ohio App. 324. 

18. Vt.—McLoud V. Wakefield, 43 
A. 179, 70 Vt. 558. 

19. Ind.T.—Webb v. McCain, 61 S. 
W. 957, 2 Ind.T. 305, • 

11 C.J. p 551 note 95. 

20. Me.—Woodman v. Chesley, 39 
Me. 45. 

21. Ohio.—Robinson v. Fitch, 26 
Ohio St. 659. 

22. Mich.—Smith v. Menominee Cir. 
Judge, 19 N.W. 184, 53 Mich. 560. 
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ered by the grantor to a trustee under a deed of 
trust, he is entitled to possession bf the property as 
against ali third persons.23 

A second mortgagee is entitled to possession 
against everyone except the first mortgagee and 
those claiming under him.24 

The right of the mortgagor to remain in posses¬ 
sion may be waived by him,25 or lost,^^ such as by 
abandonment of the property,^7 hy the bankruptcy 
of the mortgagor,or by other acts or circumstanc- 
es discussed in §§ 179-182 infra. Although the 
mortgagee believes that the mortgagor has aban- 
doned the property, he does not have the right to 
enter the premises of the mortgagor without legal 
process and to take possession of the property.^^ 

Crops. In accordance with the general rule stat- 
ed above, a mortgagee-of crops has a right to pos¬ 
session of the crops after they are gathered.^^ A 
grant of possession of growing crops by the mort¬ 
gagor thereof gives no right to the mortgagee to 
take possession of the land.3i 

Receivers. Under ordinary circumstances a 
mortgagee in possession will not be disturbed by the 
appointment of a receiver32 as long as any balance 
is due on the mortgage.23 Where a receiver ap- 
pointed in a suit between partners sells the part- 
nership property, it does not affect the paramount 


lien of a mortgagee who is a stranger to the .rec- 
ord.24 

Maintenance of property, A chattel mortgagee 
is under no implied obligation to advance money to 
maintain the property, even though the execution 
of the mortgage may deprive the mortgagor of his 
ability to do so.25 A mortgagor in possession of 
the property has the duty to protect the goods and 
is liable to the mortgagee for his failure to do so.26 

§ 178. —- Agreements or Stipulations as to 
Possession in General ' 

The parties to the mortgage may provide as to the 
possession of the property by agreement. Where the 
terms on which the mortgagee may take possession are 
specifled, the mortgagor is vested with a possessory right 
untii that time. 

The parties to a chattel mortgage may provide 
for possession of the property, pending the maturity 
of the indebtedness, as they see fit,27 and hence, 
may stipulate that the mortgagor shall retain pos¬ 
session of the mortgaged property untii default, 
thus entitling the mortgagor to possession,22 or 
may stipulate that the mortgage-e shall be entitled to 
possession22 or that he may take possession at any 
time.^® Although there is no express agreement, a 
stipulation that the mortgagor may retain posses- 
sion^i or that the mortgagee is entitled to posses¬ 
sion^ 2 jnay be implied from the terms of the mort- 


23w Tex.—Jacoby v. Brigman, Sup., 
7 S.W. 366—Linz v. Atchison, 38 S. 
W. 640. 47 S.W. 542. 14 Tex.Civ. 
App. 647. 

24. N.D,—James v. Wilson, 77 N.W. 
603, 8 N.D. 186. 

11 C.J. p 552 note 10. 

25. Mich.—Hyde v. Shank, 43 N.W. 
890, 77 Mich. 517. 

11 C.J. p 552 note 21. 

26. S.C.—Hili V. Winnsboro Granite 
Corporation, 99 S.E. 836, 112 S.C. 
243. 

Adverse claim 

Tex.—Hali v. Harris, 11 Tex. 300. 

27. Tex.—Glaser v. Henderson, Civ. 
App., 2 S.W.2d 987, 990, citing Cor- 
pns Juris. . 

11 C.J. p 552 note 24. 

28. Hawaii.—Pallon v. Robinson, 2 
Hawaii 227. 

29. Mass.—McDeod v. Jones, 105 
Mass. 403, 7 Am.R. 539. 

30. Ala.—Gay & Bruce v. W. B. 
Smith & Sons, 100 So. 633, 211 Ala. 
358. 

31. Wash.—^Wynn v. Vessey, 221 P. 
295, 127 Wash. 492. 

32. N.Y.—Bayaud v. Fellows, 28 
Barb. 45r. 

11 C.J. p 551 note 7. 
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33. Colo.—^Hammond v. Solliday, 9 
P. 781, 8 Colo. 610. 

11 C.J. p 551 note 8. 

34. Ind.—Lorch v. Aultman, 75 Ind. 
162. 

35. U.S.*—St. Louis Boatmen’s Bank 

V. Fritzlen, Kan., 221 F. 145, 137 
C.C.A. 45. 

36. Ark.—Chicago, etc., R. Co. v. 
Earl, 181 S.W. 925, 121 Ark. 514. 

37. Ala.—Holman v. Ketchum, 45 
So. 206, 153 Ala. 360. 

11 C.J. p 552 note 14. 

Biuding coutract 

lowa.—Wetmore v. Wooster, 237 N. 

W. 430, 212 lowa 1365. 

38. Ala. — Manufacturers* Finance 
Acceptance Corporation v. Woods, 
132 So. 611, 222 Ala. 239, reversing 
on other grounds 132 So. 608, 24 
Ala.App. 202. 

Colo.—Stokes V. Kirk, 75 P.2d 1041, 
101 Colo. 591—^McCormick v. First 
Nat. Bank, 299 P. 7, 88 Colo. 599. 
Fla.—Mason v. City Finance Co., 
151 So. 521, 113 Fla. 73. 

N.C.—Grier v. Weldon, 172 S.E. 200, 
205 N.C. 575. 

11 C.J. p 552 note 15. 

39. Fla.—^Mason v. City Finance Co., 
151 So. 521, 113 Fla. 73. 

Idaho.—Larsen v. Roberts, 187 P. 
I 941, 32 Idaho 587. 
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lowa.—Equitable Life Ins. Co. v. Mc- 
Namara, 262 N.W. 466, 220 lowa 
297, supplementing opinion and de- 
nying rehearing Equitable Life Ins. 
Co. of lowa V. McNamara, 259 N. 
W. 231, 220 lowa 297. 

40. Ala.—Holman v. Ketchum, 45 
So. 206, 153 Ala. 360. 

Minn.—^Braley v. Byrnes, 21 Minn. 
482. 

11 C.J. p 552 note 16. 

Sffect of ezteusioa note 

A stipulation empowering the 
mortgagee to seize the property be- 
fore or after maturity is not nulli- 
fied by an extension note expressly 
stating that it does not release the 
mortgage.—Bank of Andalusia v. 
Freeman, 75 So. 325, 200 Ala. 13. 

41. Ala.—Hardison v. Plummer, 44 
So. 591, 152 Ala*. 619. 

Neb.—^Newlean v. Olson, 36 N.W. 

155, 22 Neb. 717, 3 Am.S.R. 286. 

11 C.J. p 552 note 17. 

42. Idaho.—Larsen v. Roberts, 187 
P. 94i, 32 Idaho 587. 

Possession of surety 

Under a written contract providing 
that one should sign a note at a bank 
as surety, and that principal should 
thereupon buy certain material in 
the name of and for the sole use and 
benefit of the surety, and that on 
payment of the note the surety 
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gage as a whole. Where the mortgage specifies the 
terms under which the mortgagee may take posses- 
sion, the mortgagor is vested with a possessory right 
until that time,^^ as where it is provided that the 
mortgagee may take possession on deeming himself 
insecure,^'^ or on an attempt to remove the chat- 
tel from the state or county,'^^ or on default.^® If 
the mortgagor is given possession at the time of 
the execution of the mortgage, it will be presumed 
that the parties intended that he should retain it 
until condition brohen;^*^ but if the mortgagor is 
merely permitted to remain in possession, it has 
been held that the mortgagee may take possession 
at any time.^^ A stipulation will not be extended 
by construction beyond its plain terms.^^ The 
mortgagor^s right to possession from an express or 
implied stipulation is a right personal to him and 
is not assignable.50 Where a mortgage covering the 
accounts of the mortgagor permits him to remain in 
possession, he is entitled to sue in his own name 
on an account covered by the mortgage.^i 

§ 179. -Depreciation of Property as Au- 

thorizing Taking Possession 

A mortgagor*s right to possession may be lost by mis- 
use of the property, A stipulation that the mortgagee 
may take possession in case of depreciation in the vaiue 


of the property contemplates a substantiai or unreason- 
abie depreciation. 

A mortgagor^s right to possession may be lost by 
such misuse of the mortgaged property as will nec- 
essarily injure its value.^- Where there is a stip¬ 
ulation in a mortgage that the mortgagee may take 
possession in case of a depreciation in the vaiue of 
the property, this means a substantiai or unreason- 
able depreciation, not a mere nominal diminution.^^ 
The Standard is the vaiue of the property at the 
time when the mortgage was executed,®^ and the 
jury determines whether the depreciation is suffi¬ 
cient to justify the mortgagee in taking posses- 

sion.^5 

§ 180. — Sale or Removal by Mortgagor as 
Authorizing Taking Possession 

a. In general 

b. Stipulation in mortgage 
a. In General 

A mortgagor’s right to possession may be forfelted 
by a sale or disposition In derogatlon of the mortgagee’s 
rights. Under statutes so provldlng, the mortgagee Is en¬ 
titled to possession where the mortgagor removes the 
chattel from the county. 

A mortgagor’s right to possession may be forfeit- 
ed by a sale or disposition of the mortgaged prop- 


should deliver and sell the property 
to a third person, the surety was 
prima facie entitled to possession of 
the property pending- repayment of 
the note by the Principal,—^Larsen v. 
Roberts, supra. 

43. lowa.—^Wetmore v. Wooster, 237 
NW. 430, 212 lowa 1365. 

44. Ala. — Manufacturers’ Finance 
Acceptance Corporation v, Woods, 
132 So. 611, 222 Ala. 239, revers- 
ing on other grounds 132 So. 608, 
24 Ala.App. 202. 

Neb.—^Newlean v. Olson, 36 N.W. 165, 
22 Neb. 717, 3 Am.S.R. 286. 

11 C.J. p 552 note 18. 

45. Ala. — Manufacturers* Finance 
Acceptance Corporation v. Woods, 
132 So. 611, 222 Ala. 239, reversing 
on other grounds 132 So. 608, 24 
Ala.App. 202. 

lowa.—IVetmore v. Wooster, 237 N. 
W. 430. 212 lowa 1365. 

46. Ala. — Manufacturers* Finance 
Acceptance Corporation v. Woods, 
132 So. 611, 222 Ala. 239, reversing 
on other grounds 132 So. 608, 24 
Ala.App. 202. 

lowa.—Wetmore v. Wooster, 237 N. 

W. 430, 212 lowa 1365. 

Tex.—0'Neal v. Allison, Civ.App., 10 
S.W.2d 257. 

11 C.J. p 552 note ,19. 

However, it has also been held 
that the right of the mortgagee to 
' possession before default is not im- i 


paired by the circumstance that the 
mortgage contains a provisio.n per- 
mitting the mortgagee to take pos¬ 
session on maturity of the mort¬ 
gage.—^Ferguson v. Thomas, 26 Me. 
499. 

47. S.C.—^Hill v. Winnsboro Granite 
Corporation, 99 S.E. 836, 112 S.C. 
243. 

Seiznxe immediately after delivery of 
possession 

Where defendant sold an automo- 
bile to plaintiff by an order in which 
plaintifC stipulated that the title to, 
and right of, possession should re¬ 
main in defendant until purchase 
price was fully paid, and plaintiff 
gave a chattel mortgage thereon to 
secure payment of part of purchase 
price, which did not provide for tak¬ 
ing the automobile, if defendant felt 
itself insecure, a taking from-plain¬ 
tiff without his consent immediately 
after the sale and delivery was 
wrongful, — Sansone v. Studebaker 
Corporation of America, 187 P. 673, 
106 Kan. 279. 

48. Vt.—Paska v. Saunders, 153 A. 
451, 103 Vt 204—McLoud v. Wake- 
field, 43 A. 179, 70 Vt 558. 

Possession permissive 
Possession of a mortgaged chattel 
by the mortgagor, in the absence of 
stipulation, is permissive and not a 
matter of right—Paska v. Saunders, 
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153 A. 451, 103 Vt 204—Mason v. 
Sault 108 A. 287, 93 Vt 412—Mc- 
Loud V. Wakedeld, 43 A. 179, 70 Vt 
558. 

49. Kan.—^Lemaster v.' Fisher, 108 
P. 93, 82 Kan. 280. 

11 C.J. p 553 note 27. 

50. Ala.—Phillips v. Hartselle, 81 
So. 857, 17 Ala,App. 79. 

S.C.—^Hill V. Winnsboro Granite Cor¬ 
poration, 99 S.E. 836, 112 S.C. 243. 
11 C.J. p 553 note 28. 

51. Mich.—Swan v. Thurman, 70 N. 
W. 1023, 112 Mich. 416. 

52. Me.—Ripley v. Dolbier, 18 Me, 
382. 

53. 111.—Solomon v. Friend, 42 111. 
App. 407. 

11 C.J. p 553 note 31. 

Pailure to cnltivate crops 
Provisions authorizing mortgagee 
to take possession and sell, if mort¬ 
gagor failed to cultivate crops, as in 
opinion of mortgagee they should 
be, did not authorize arbitrary opin¬ 
ion that mortgagor failed properly to 
cultivate crop.—Burns v. Broughton, 
137 So. 418, 223 Ala. 527. 

54. Mo.—Kerbs v. Zumwalt, 86 Mo. 
App. 128. 

55. Mo.—Krebs v. Zumwalt, 91 Mo. 
App. 404—Hinton v. Spearman, 1 
Mo.App. 501. 
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erty in derogation of the mortgagee^s rights,^® and 
in case of such a transfer, the mortgagee may re- 
take possession wherever he may find the proper- 
ty.67 

Stafutory provisions preventing the removal of 
the mortgaged property from the county in which 
•it is situated at the time of the execution of the 
mortgage gives the mortgagee, independent of any 
such provision in the mortgage, the right to the 
possession of the property in such case,58 and after 
the mortgagee's death this statuto ry right may be 
exercised by his personal representative.59 Such 
a statute does not apply where the chattel is re- 
moved from a temporary situs to the county stated 
in the mortgage to be the mortgagor*s residence.^0 

b. Stipulation iu Mortgage 

A stipulation that the mortgagee may take posses¬ 
sion of the property If it Is sold, assigned, or removed by 
the mortgagor Is valld and enforceable altho’ugh default 
In payment has not been made. 

A stipulation that the mortgagee may take pos¬ 
session of the property if it is sold, assigned, or re¬ 
moved by the mortgagor is valid,6i and it is en¬ 
forceable, if the alleged breach is sufficiently prov- 


ed,®2 and the condition is not waived^^ or modified 
by a subsequent stipulation or agreement,®^ although 
default in payment has not been made.^^ Under a 
clause authorizing the mortgagee to sell the prop¬ 
erty on any attempted disposition thereof by the 
mortgagor, such a disposition gives him an immedi¬ 
ate right to possession,^® and he can sue a third 
person who converts the property before the ma- 
turity of the mortgage debt.®^ The mortgagor is 
not in fault, however, for not delivering the goods 
if they are not demanded.®^ 

What constitiites a breach. It has been held suf¬ 
ficient to constitute a breach of a stipulation not 
to sell, remove, or dispose of the mortgaged prop¬ 
erty that the mortgagor sold a part thereof,®^ that 
a portion of the property was consumed,'^® that the 
property was converted by a third person,*^^ or 
that the mortgagor removed it out of the state, 
without regard to the purpose for which the re¬ 
moval was made;'72 a temporary loan of the 
mortgaged chattel,the hiring of a person to keep 
charge of the property,'^^ qj- ^ sale or remova-l not 
impairing the security,^® is not a breach entitling 
the mortgagee to possession. A seizure on distress 
warrant,76 and by levy of attachment,'^'^ or by vir- 


56. S.C.—v. Winnsboro Granite 
Corporation, 99 S.E. 836, 112 S.C, 
243. 

11 C.J. p 553 noto 25. 

57. S.C.—Hili V, Winnsboro Granite 
Corporation, supra. 

11 C.J. p 553 note 29, 

53. Okl.—Bridges v. Union Cattle 
Loan Co., 229 P. 805, 104 Okl. 74. 
Tex.—Self Motor Co. v. First State 
Bank of Crowell, Civ.App., 226 S.W. 
428. 

11 C.J. p 551 note 4. 

Instrament in form of bili of sale 
Civ.Code § 2966, authorizing: mort¬ 
gagee to take possession of the prop¬ 
erty and dispose of it as a pledge if 
mortgagor removes it from the coun¬ 
ty in which it was situated when 
mortgaged, is inapplicable where in- 
struments are in form of bili of sale 
and conditional agreement of sale 
back, and give a lien only by reason 
of the nature of the transaction, one 
to secure a loan and its repayment. 
—^Bonestell v. Western Automotive 
Finance Corporation, 232 P. 734, 69 
Cal.App. 719. 

59. Tex.—Kelly v. Wimbish, Civ. 
App., 65 S.W. 386. 

60. Cal.—^Bonestell v. Western Au¬ 
tomotive Finance Corporation, 232 
P. 734, 69 Cal-App. 719. 

61. Minn.—Plano Mfg. Co. v. Hall- 
berg, 63 N.W. 1114, 61 Minn. 528. 

11 C.J. p 553 note 34. 

62. Ala.—Watkins v. Citizens' Bank, 


157 So. 438, 439, 229 Ala. 405, cit- 
ing Corpus Juris. 

Ind.—^Automobile Discount Co. v. 

Ball, 151 N.E. 438, 84 Ind.App. 483. 
Mo.—^Robinson-Hoover Cattle Loan 
Co. V. Sifferman, App., 37 S.W.2d 
974. 

N.T.—Liebman v. Brockway Motor 
Truck Corporation, 249 N.T.S. 39, 
140 Misc. 73. 

Tex.—^Runnels Chevrolet Co. v. Clif- 
ton, Civ.App., 46 S.W.2d 426. 

11 C.J. p 553 note 35. 

Breach as to place of pasturing eat- 
tle 

Mo.—^Robinson-Hoover Cattle Loan 
Co. V. Sifterman, App., 37 S.W.2d 
974. 

Frovision confers option 
111.—^Blake-Silkwood Motor Co. v. 
Spires, 245 Ill.App. 148. 

63. Minn.—^Nash v. Larson, 83 N.W. 
451, 80 Minn. 458, 81 Am.S.R. 272. 

11 C.J. p 553 note 36. 

64. Mo.—^Holloway v. Arnold, 5 S.W. 
277, 92 Mo, 293. 

11 C.J. p 563 note 37. 

65. Wyo.—rReynolds v. Morton, 154 
P. 325, 23 Wyo, 528. 

68. Tex.—^Kelly v. Wimbish, Civ. 

App., 65 S.W. 386. 

11 C.J. p 553 note 39. 

Necessity that mortgagor be insoL 
vent 

Where the mortgagee has a right 
to take possession of the property on 
a sale by the mortgagor without the 
former’s consent, such right becomes 
absolute on breach of the condition, 
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and it is not necessary, therefore, to 
Show that the mortgagor was insol- 
vent.—Conwell v. Jeger, 51 N.E. 733, 
21 Ind.App. 110. 

67. N.T.—Balz v. Shaw, 34 N.Y.S. 
5, 13 Misc. 181. 

N.D.-^Ellestad v. Northwestern EI. 
Co., 69 N.W. 44, 6 N.D. 88. 

68. Mich.—Cadwell v, Pray, 2 N.W. 
52, 41 Mich. 307. 

11 C.J. p 553 note 41. 

69. Mich.—Lang v. Perrott, 12 N.W. 
192, 48 Mich. 298. 

11 C.J. p 554 note 43. 

70. 111.—^Mathews v. Granger, 66 111. 
App. 121. 

Feeding mortgaged crop to live stock 
111.—^Mathews v. Granger, supra. 

71. N.D.—^Ellestad v. Northwestern 
Bl. Co., 69 N.W. 44, 6 N.D. 88— 
Sandager v. Northern Pac. Eleva¬ 
tor Co., 48 N.W. 438, 2 N.D. 3. 

72. Minn.—King v. Wright, 30 N.W. 
448, 36 Minn. 128. 

73. Ind,—^Jones v.. Smith, 24 N.E. 
368, 123 Ind. 585. 

74. Mo.—Munday v. Britton, 222 S. 
W. 504, 205 Mo.App. 153. 

75- Mo.—Citizens* Bank v. Tyler, 
App., 226 S.W. 603. 

11 C.J. p 554 note 49. ^ 

Sale to purchase other eqjiipmexLt 
Mo.—Citizens' Bank v. Tyler, supra. 

76. N.Y.^onkey v. Hart, 14 N.Y. 

22 . 

77. Mo.—Western Union State Bank 
i V. Keeney, 114 S.W. 563, 134 Mo. 
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tue of a writ of execution,^^ or the fact that the 
mortgagor has filed a voluntary petition in bank* 
ruptcy,"9 have been regarded as a breach and suf^ 
fident to justify the mortgagee in taking posses- 
sion; but it has also been dedded that an attach- 
ment in due course of law is not a selling.^® It 
has been held that the execution of a second mort- 
gage on the property is a breach of this stipula- 
tion,S^ but the contrary has also been held.^^ 

§ 181. -In Case of Levy on Chattels 

A condition that the mortgagee may take possession 
in case a levy is made on the property is valid and en- 
forceable although the debt is not yet due. 

A condition in a mortgage that the mortgagor 
shall not permit a levy to be made on the property 
and that the mortgagee may take possession in case 
a levy is made is a valid stipulation,S3 and immedi- 
ately on a levy being made the right of possession 
vests in the mortgagee,^^ even though the mort¬ 
gage debt is not yet due.^S 

§ 182. -Insecurity Clause in Mortgage 

a. In general 

b. Wheri right may be exercised 
a. In General 

A stipulation giving the mortgagee a right to take 
possession of the property If he feeis insecure is valid 
and enforceable, but the mortgagee must not secure pos¬ 
session by force or stealth. 


A stipulation in a mortgage giving the mortgagee 
a right to take possession of the mortgaged chattels 
in case he feeis insecure is valid^® and enforce- 
able^^ without the mortgagor's consent,^^ although 
the mortgage debt, or an installment thereof, is not 
due^^ or the time for payment thereof has been 
extended.90 Under an insecurity clause a mortga¬ 
gee has been allowed to maintain an action against 
a third person for the possession of the property 
before the maturity of the mortgage debt,^^ or tro- 
ver for its value but he must not resort to force 
or stealth to secure possession from the mortgagor 
and is obliged to seek his remedy by action in the 
absence of consent.^^ When the right to repossess 
the property is exercised, the mortgagee must sell 
the property if the terms of the mortgage so pro- 
vide.9^ An insecurity clause in a mortgage is not 
a personal covenant and hence it is transferable.95 

b. When Right May Be Exercised 

Generally, to justify the exercise of the right to take 
possession under an insecurity clause the mortgagee must 
act reasonably and in good faith on probabie cause to 
apprehend loss of the security, but in some jurisdictione 
he has an absolute discretion, at ieast if he exercises it 
in good faith. 

The right of a mortgagee to take possession un¬ 
der an insecurity clause is operative when a sub- 
stantial change has taken place in the security which 
places the mortgagee in a less favorable position.^s 


App. 74—Kennedy v. Dodson, 44 
Mo.App. 550, 

78. Mo.—State v. Althaus, 60 Mo. 
App. 122. 

Ohio.—^Ashley v. Wright, 19 Chio St 
291. 

11 C.J. p 554 note 53. 

79. U.S.—Moore v. Younr, C.C.Ind., 
17 F.Cas.No.9.782, 4 Biss. 128. 

80. N.T.—Carpenter v. Town, Lalor 
72. 

81. Mo.—Chrisman-Sawyer Baking 
Co. V. Strahorn-Hutton-Evans 
Commn. Co., 80 Mo.App. 438. 

11 C.J. p 554 note 56. 

82. Minn.—Donovan v. Sell, 66 N. 
W. 722, 64 Minn. 212. 

83. N.T.—^Robertson v. Ongley Elec¬ 
tric Co., 40 N.E. 390, 146 N.T. 20, 
affirming 31 N.Y.S. 605, 82 Hun 585. 

11 C.J. p 554 note.58. 

84. Colo.—Hawkes v. First . Nat. 
Bank, 224 P. 224, 75 Colo. 47. 

11 C.J. p 554 note 59. 

Xiieu for repairs 

Under a mortgage on a truck, re- 
citing that fef it should be aftached 
or claimed by any other person at 
any time before payment, the mort¬ 
gagee might take immediate posses¬ 
sion, the mortgagee's rights became 
fixed when a garageman claimed a 
lien for repairs.—^Hawkes v. First 
Nat. Bank, supra. 


85. lowa,—Wells v. Chapman, 13 N. 
W. 841, 50 lowa 658. 

88. Ala.—^jMiller v. Bryant, 151 So. 
362, 25 Ala.App. 564, certiorari de- 
nied 151 So. 366, 227 Ala. 570— 
R, P. Harris & Co. v. Thomas, 88 
So. 51, 17 Ala.App. 634. 

N.T.—Carter v. Phillips, 217 N.Y.S. 
621, 127 Misc. 903. 

Tex.^-^entral Transfer & Storage 
Co. V. Wichita Falis Motor Co., Civ. 
App., 222 S.W. 688. 

11 C.J. p 554 note 61. 

87. Ohio.—Crocker v. Associate Inv. 
Co., 10 N.E.2d 153, 56 Ohio App. 
136. 

Tex.—Central Transfer & Storage Co. 

V. Wichita Palis Motor Co., Civ. 
App., 222 S.W. 688. 

11 C.J. p 55o note 62« 

88. Tex.—Jesse Prench Piano, etc., 
Co. v. Elliott, Civ.App., 166 S.W. 
29. 

89. Ohio.—Crocker v. Associate Inv. 
Co., 10 N.E.2d 153, 56 Ohio App. 
136. 

11 C.J. p 555 note 64. 

90. Mich.—Beckman v. Noble, 73 N. 

W. 803, 115 Mich. 523. 

11 C.J. p 555 notes 65, 66. 

91. N.Y.—Chadwick v. Lamb, 29 
Barb. 518. 

11 C.J. p 555 note 67. 
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92. Mich.—^McGraw v. Bishop, 48 N. 
W. 167, 85 Mich. 72. 

11 C.J. p 555 note 68. 

93. Mo.—See v. Automobile Dis- 
count Corporation, 50 S.W.2d 993, 
330 Mo. 906. 

11 C.J. p 555 note 69. 

TTxianthorized taking* by sheriff 
Automobile dealer’s and discount 
corporation's repossessing car under 
insecurity clause of purchase mort¬ 
gage before buyer’s default, through 
an unauthorized act of the sheriff 
acting colore oflacii, was held forci- 
ble taking constituting civil trespass 
entitling buyer to damages.—See v. 
Automobile Discount Corporation, 
supra. 

94. 111.—^Van Zele v. Cleaveland, 208 
IlLApp.. 397. 

Taking possession. of part only 
A mortgagee cannot take posses¬ 
sion of part only and retain his lien 
as to the remainder as to third per- 
sons, but must, as the insecurity 
clause requires, declare the whole 
debt due, sell the property, and ac- 
count for the proceeds.—^Van Zele v. 
Cleaveland, supra. 

95. Ohio.—Johnson v. Thayer, 4 N. 
E.2d 172, 53 Ohio App. 25. 

96. Ala.—^R. P. Harris & Co. v. 
Thomas, 88 So. 51, 17 Ala.App. 634. 

N.D.—^Englund v. Souther, 133 N.W. 
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Although the ordinary wording of the insecurity 
clause is that the mortgagee may take possession 
whenever he ^^deems’’ himself insecure, the prevail- 
ing doctrine is that an arbitrary power is not con- 
ferred and he must act reasonably and have prob- 
able cause to apprehend the loss of his claim to jus¬ 
ti fy a takingj^"^ although if he acts in good faith 
with probable cause, he may determine for him¬ 
self whether he is unsafe in his security,9S and 
it is not necessary that the mortgage be actually 
insecure.^^ In some jurisdictions, however, a some- 
what different doctrine has been adopted wherein 
the mortgagee has an absolute discretion in declar- 
ing a forfeiture of possession regardless of wheth¬ 
er he has reasonable grounds for deeming it nec¬ 
essary,^ at least if he, in fact, does feel insecure or 
believes in good faith that taking of possession is 
necessary to protect his security.^ In determining 


whether a mortgagee had reasonable ground to be- 
lieve that he was in danger of losing his security, 
any competent relevant evidence may be admitted,^ 
and where the evidence is conflicting, the question 
of the mortgagee^s good faith and the existence of 
reasonable grounds for his action are for the jury.^ 

§ 183. After Default in General 

Subject to some authority to the contrary, the gen¬ 
era! ruie is that the mortgagee is entitied to possession 
on default or breach of condition for the limited purpose 
of foreciosure and sale, if the right is not waived. A 
notice or demand for possession is unnecessary uniess 
there is a stipulation therefor. A junior mortgagee has 
no higher right to possession than the mortgagor as 
against a senior mortgagee. 

As a general rule, in some instances under stat- 
utes so providing, on default or breach in the con¬ 
dition of the mortgage, the mortgagee obtains an 
immediate right to possession of the property,^ with- 


301, 22 N.D. 261, 265^ Ann.Cas. 
1914B 1095. 

11 C.J. p 555 note 72 [ajl. 
Abandonment by mortg'agror 

Under an insecurity clause, a 
mortgagee is justified in taking 
charge of stock abandoned by mort¬ 
gagor.—Glaser V. Henderson, Tex. 
Civ.App., 2 S.W.2d 987, 989, citing 
Corpus Juris. 

Subjectlng property to lieus 
Mortgagee of a mule, sold to the 
mortgagor, a tenant, validly took 
possession under insecurity clause, 
where the tenant changed landlords 
and the second landlord was to make 
advances with incident liens taking 
priority of the mortgage.—^R. P. Har- 
ris & Co. V. Thomas, 88 So. 51, 17 
Ala.App. 634. 

Conditions jnstifyingr writ of se- 
questration 

An insecurity clause authorizes a 
seizure of the mortgaged property 
without reference to conditions le- 
gally justifying issuance of writ of 
sequestration.—Guaranty Securities 
Co. V. Brown, Tex.Civ.App., 254 S.W. 
240, reversed on other grounds 
Brown v. Guaranty Securities Co., 
Com.App., 265 S.W. 547. 

37. Ala. — Manufacturers’ Pinance 
Acceptance Corporation v. Woods, 
132 So. 611, 613, 222 Ala. 329, citing 
Corpus Juris—R. P. Harris & Co. 
V. Thomas, 88 So. 51, 17 Ala.App. 
634. 

Mont.—James v. Speer, 220 P. 535, 
537, 69 Mont. 100, quoting Corpus 
Juris. 

N.Y.—Carter v. Phillips, 217 N.T.S. 
621, 127 Misc. 903. 

Tex.—^Wallace v. Burson, Civ.App., 
86 S.W.2d 803, 805, error granted, 
quoting Corpus Juris—Cleveland 
State Bank v. Turner, Civ.App., 278 
S.W. 1107, 1112, .citing Corpus Ju¬ 
ris. 


Wash.—^Woodruff v. Stahl, 217 P. 
1013, 1014, 126 Wash. 184, citing 

Corpus Juris. 

11 C.J. p 555 notes 70, 71. 

Chauge should reasouably appear 
Under a mortgage authorizing the 
mortgagee to repossess automobile 
wheniever he deems debt insecure, 
change in status of security, or of 
debtor affecting security, should rea¬ 
sonably appear.—^Manufacturers' Fi- 
nance Acceptance Corporation v. 
Woods, 132 So. 611, 222 Ala. 239, re- 
versing 132 So. 608, 24 Ala.App. 202. 

lia[ortgagee’s good faith established 
In an' action by chattel mortgagors 
of stock, farm machinery, tools, etc., 
against the mortgagees, who were 
also mortgagees of the farm, for con- 
version of the mortgaged chattels, 
the fact that the hay and grain crops 
were practically failures, that mort¬ 
gagors had sold some of the stock 
and were seeking to sell the hay, and 
that one of the mortgagors had vir- 
tually abandoned the property, vrere 
held to establish mortgagees' good 
faith in taking possession under in¬ 
security clause.—^Harvey v. Weaver, 
201 N.T.S. 274. 

93. Ala. — Manufacturers’ Finance 
Acceptance Corporation v. Woods, 
132 So. 611, 222 Ala. 239, reversing 
132 So. 608, 24 Ala.App. 202. 

Mont.—James v. Speer, 220 P. 535, 
69 Mont. 100. 

99. Ala. — Manufacturers’ Pinance 
Acceptance Corporation v. Woods, 
132 So. 611, 222 Ala. 239, reversing 
132 So. 608, 24 Ala.App. 202. 

11 C.J. p 555 note 72. 

1 . wis.—Hili V. Merriman, 40 N.W. 
399, 72 Wis. 483. 

11 C.J. p 556 note 73. 

2. Ohio.—Crocke.r v. Associate Inv. 
Co., 10 N.E.2d 153, 56 Ohio App, 
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136—Johnson v. Thayer, 4 N.E.2d 
172, 53 Ohio'App. 25. 

11 C.J. p 556 notes 73 [a]. 74. 

3. 111.—Hogan V. Akin, 55 N.E. 137, 
181 111. 448, reversing 81 IlLApp. 
62. 

11 C.J. p 556 note 75. 

4. Mich.—Crowley v. Langdon, 86 N. 
W. 391, 127 Mich. 51. 

11 C.J. p 556 note 76. 

5. U.S.—^White V. General Motors 
Acceptance Corporation, D.C.Ky., 

2 P.Supp. 406. 

Ala.—International Harvester Co. of 
America v. Pittman, 147 So. 144, 
226 Ala. 355, citing Corpus Juris. 

Ark.—Starling v. Hamner, 50 S.W.2d 

- 612, 185 Ark. 930. 

Colo.—International Harvester Co. of 
America v. Lawrence Inv. Co., 37 
P.2d 529, 95 Colo. 523—McCormick 
v. First Nat. Bank, 299 P. 7, 88 
Colo. 599—Rocky Mountain Seed 
Co. V. McArthur, 272 P. 1117, 85 
Colo. 1. 

D.C.—Rhodes v. Preeman, 14 F.2d 
247, 56 App.D.C. 355. 

111.—Greenspahn v. Ehrlich, 277 111. 
App. 322—Matson v. City Market 
Co., 262’111.App. 200. 

Me.—Gilpatrick v. Chamberlain, 118 
A. 481, 121 Me. 561. 

Md.—Burton v. Jennings, 148 A. 424, 
158 Md. 254—Clemmitt v. Miehle 
Printing Press & Mfg. Co., 110 A. 
713, 136 Md. 385. 

Mo.—Blake v. Keiser, App., 267 S. 
W. 94. 

Nev.—State v. Bacha, 194 P. 1066. 
44 Nev. 373. 

N.T.—^Brockway Motor Truck Co. v.- 
Selzer, 252 N.T.S. 615, 141 Misc. 
388, modified on other grounds 
Brockway Motor Truck Corpora¬ 
tion v. Selzer, 255 N.T.S. 982, 235 
App.Div. 759. 

Ohio.—Morris v. Commercial Credit 
Co., 9 N.E.2d 880, 5^5 Ohio App. 391 
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out consent on the part of the mortgagor,^ and re- I 
gardless of possession of the mortgage note but 
in some jurisdictions, under the theory that he stili 
possesses merely a lien, the mortgagee is not enti- 
tled to possession before foreclosure, although de- 
fault has been made in the conditions of the mort- 
gage.8 

The right of the mortgagee to the possession 
continues as long as any part of the mortgage debt 
remains due and this right is not affected by par- 
tial payments having been made on the mortgage 
debt,^® by any agreement with the mortgagor that 
is not supported by a sufficient consideration,!^ or 


I by the appointment of a receiver.^2 

If the debt is past-due at the time of the execu- 
tion of the mortgage, it is immediately payable, and 
the mortgagee is entitled to possession at once aft- 
er the execution and delivery of the mortgage.^S 

Unless. ,slipulated._pthe^ise in_the__niDr£ga_ge,i4 
the mortgagee’s right to possession is nat_absolute 
but. it is limited to possession for the purpose of 
foreclosure or sale,^^ although it is not condifioned 
on his payment of the difference between the value 
of the property and the amount of the debt.^^ His 
right to possession is not postponed by an agreement 
to extend the time for payment of the dcht^*^ 


—Commercial Credit Co. v. Stand¬ 
ard Bakingr Co., 1S7 N.E. 251, 45 
Ohio App. 403—Bear v. Colonial 
Finance Co., 182 N.E. 521, 42 Ohio 
App. 482. 

Or.—Commercial Securities v. Mast, 
28 P.2d 635, 145 Or. .394, 92 A.L.R. 
194—Corbin v. Preston, 218 P. 917, 
109 Or. 230. 

S.C.—Cox V. Harrison, 172 S.E. 417, 
171 S.C. 445—Cherry v. Singer 
Sewing Mach. Co.. 164 S.E. 126, 165 
S.C. 451—Lee v. National Purni- 
ture Stores. 161 S.E. 450, 163 S.C. 
204—General Motors Acceptance 
Corporation v. Hanahan, 143 S.E. 
820, 146 S.C. 257—^Rainwater v, 
Merchants’ & Farmers' Bank of 
Cheraw, 93 S.E. 770, 108 S.C. 206 
—Merchants’ & Planters' Bank v. 
Brigman, 91 S.E. 332, 106 S.C. 362, 
L.R.A.1917E 925. 

S.D.—^Aalseth v. Simpson, 231 N.W. 
289, 57 S.D. 118. 

Vt,—Paska v. Saunders, 153 A. 451, 
103 Vt. 204. 

11 C.J. p 556 note 77—42 C.J. p 760 
note 82. 

Tn 7exas 

(1) After default or breach of con- 
dition, the mortgagee is entitled to 
take possession.—Terry v. Spearman, 
Com.App., 259 S.W. 563, reversing on 
other grounds, Civ.App., 246 S.W, 103 
—Moore-Hustead Co. v. Joseph W. 
Moon Buggy Co., Civ.App., 221 S.W. 
1032. 

(2) Under a former rule, the mort¬ 
gagor was entitled to possession he- 
fore foreclosure.—Groos v. lowa 
Park First Nat. Bank, Civ.App., 72 S. 
W. 402. 

(3) The early Texas rule was ap- 
plied where the respective rights of 
the parties were to be determined by 
Texas law.—Roach v. St Louis Type 
Pdy., 21 Mo,App. 118. 

Sffect of statute requlring sale 
A statute which requires the mort¬ 
gagee to sell at Public auction im- 
pliedly authorizes him to take pos¬ 
session of the property for that pur¬ 
pose.—Wixom V. Davis, 207 P. 694,; 
57 CalA.pp. 620. 


Contract gtving mortgagor use of 
property 

Mortgages were held not supersed- 
ed by a written contract in which 
the mortgagee gave the mortgagor 
the use of the property, so that the 
mortgagor was not given an absolute 
right of possession extending beyond 
the time at which the mortgagee de- 
manded the return of the property.— 
Haddam State Bank v. McHenry, 213 
P. 1059, 113 Kan. 39. 
adbrtgage of crops 
When so provided by statute, a 
mortgage of crops which confers the 
legal title confers the right to pos¬ 
session after the last day.—Paulk v. 
Dorsey, 166 So. 792, 2S2 Ala. 85— 
Houston Nat. Bank of Dothan v. J. 
T. Edmonson & Co., 75 So. 568, 200 
Ala. 120. 

6. Mo.—Meyer Bros. Drug Co. v. 
Self, 77 Mo.App. 284. 

11 C.J. p 557 note 78. 

7. lowa.—^Peppers v. Harris, 124 N. 
W. 625, 145 lowa 635. 

8. Fla.—Snow v. Nowlin, 169 So. 
598, 125 Fla. 166—J. G. White En- 
gineering Corporation v. People’s 
State Bank of Lakeland, 87 So. 753, 
81 Fla. 35—^Louisville, etc., R. Co. 
V. Wang, 55 So. 73, 61 Fla. 299. 

9. U.S.—People’s Sav. Inst. v. Miles, 
S.D., 76 P. 252, 22 C.C.A. 152. 

11 C.J. p 557 note 82. 

10. Ala.—^Burns v. Campbell, 71 Ala 
271. 

S.C.—Wallingford v. Aiken, 22 S.E. 

372, 44 S.C. 396. 

11 C.J. p 557 note 83. 

Application, of proceeds of other 
chatteis 

(1) If mortgagee was authorized 
by mortgagor to apply proceeds of 
part of mortgaged property to pay¬ 
ment of open account and then to 
mortgage debt, as against mortgagor 
and another mortgagee not asserting 
any rights, mortgagee was entitled 
to possession of sufficient of prop¬ 
erty to satisfy balance of mortgage 
debt.—Conrad Mercantile Co. v. Siler, 
241 P. 617, 75 Mont 36. 
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(2) Right to possession of mort¬ 
gaged chatteis was held not affected 
by failure to apply proceeds of other 
mortgaged chatteis previously sold 
on mortgage notes which far exceed- 
ed such proceeds.—Sholes v. Citizens’ 
State Bank of Holyoke, 261 P. 456, 
82 Colo. 432. 

11. Ala.—Black v. Slocumb Mule 
Co., 62 So. 308, 8 Ala.App. 440. 

12. N.Y. — Gardner v. Smith, 29 
Barb. 68. 

S.D.—Albien v. Smith, 128 N.W. 714, 
26 S.D. 551. 

11 C.J. p 557 note 85. 

13. Cal.—Summerville v. Stockton 
Milling Co., 76 P. 243, 142 Cal. 629. 

11 C.J. p 557 note 81.- 

14. Tex.—^Betty v. Tuer, Civ.App., 
292 S.W. 271. 

15. U.S.—White v, General Motors 
Acceptance Corporation, D.C.Ky., 2 
F.Supp. 406. 

Ariz.—Central Finance Corporation v. 
Norton-Morgan Commercial Co., 
205 P. 810, 23 Ariz. 517. 

Colo.—Stokes V. Kirk, 75 P.2d 1041, 
101 Colo. 591. 

Ky.—Commercial Credit Co. v. Coo- 
^er, 55 S.W.2d 381, 246 Ky. 513. 

—^Munday v. Britton, 222 S.W. 
^04, 205 Mo.App. 153. 

N.Y.—^Brockway Motor Truck Co. v. 
Selzer, 252 N.Y.S. 615, 141 Misc. 
388, modified on other grounds 
Brockway Motor Truck Corpora¬ 
tion V. Selzer, 255 N.Y.S. 982, 235 
App.Div. 759. 

Tex.—Barr v. White, Civ.App., 47 S. 
W.2d 910—Tipper v. McClain, Civ. 
App., 223 S.W. 349. 

Utah.—^Morgan v. Layton, 208 P. 505, 
60 Utah 280. 

le. U.S.—^Wagoner Nat. Bank v. 
Welch, 164 F. 813, 90 C.C.A. 589, 
reversing 104 S.W. 610, 7 Ind.T. 
869. - 

17. Mo.—Bowens v. Benson, 57 Mo. 
26 — Connersville Buggy Co. v. 
Lowry, 77 S.W. 771, 104 Mo.App. 
186. 
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A mortgagee cannot seize the chattel for failure 
to pay the indebtedness when due where on in- 
quiry, he fails to inform the mortgagor as to the 
amount due, the amount being unascertained at the 
time of the execution of the mortgage, for under 
such circumstances the mortgagor is not in de- 
fault.i8 

Where a bond to retain possession has been giv- 
en by the mortgagor, the mortgagee is not entitled 
to possession.^9 

Where the mortgagor remains in possession after 
default with the permission and by the consent of 
the mortgagee, the mortgagor’s rights and liabili- 
ties are those of a bailee.^O 

A mortgagee is not required by law to pay ofi 
prior mortgages or to perform conditions necessary 
to perfect title to any of the mortgaged property, 
even though the property is lost through omission 
so to do,2i nor does he become liable for the debts 
of the mortgagor by taking over his property and 
business,22 and his possession is not conditioned on 
the assumption of any obligations or indebtedness 
incurred by the mortgagor.23 

Notice or demand. In the absence of a stipula- 
tion in the mortgage it is not necessary that the 
mortgagee should give notice of his intention to 
,take possession on breach of condition,^^ nor make 
a prior demand.25 However, where the debt se- 
cured by a mortgage is payable on demand, and.the 
mortgagor is entitled to possession until breach of 
condition, the mortgage will not become absolute so 
that the mortgagee will have the right of possession 


until demand for payment is made.26 A demand is 
not necessary when the mortgage does not state 
when the debt is to be paid, since it is due immedi- 
ately, and, payment not being made, the mortgagee^s 
title becomes absolute.27 

Wo^iver or estoppel. Where the chattel mortga¬ 
gee does not repossess the chattel after condition 
broken the presumption is that the right to declare 
condition broken is waived.^S So, where the mort¬ 
gagee receives payment of the indebtedness due, 
after default, he thereby waives his right to imme¬ 
diate possession,29 but a mere demand for payment 
is not a waiver of the right to possession.20 A 
mortgagee^s right to possession of mortgaged cat- 
tle is not affected by the placing of different brands 
on the cattle after the execution of the mortgage 
where the branding has been done without the con¬ 
sent of the mortgagee.21 

Mortgage securing several notes. Where several 
notes maturing at different dates are covered by 
the mortgage, and failure to pay any of the notes 
constitutes a breach of condition, the mortgagee 
may take possession on the first default^^ or may 
delay until the maturity of the last note;23 but 
where the mortgagor pays the mortgagee enough to 
satisfy the first of two notes covered by the mort¬ 
gage, the mortgagee may not interfere with the 
property until the mortgagor^s default in the pay¬ 
ment of the second note.34 In replevin by the mort¬ 
gagee to recover the mortgaged chattels from the 
holder of a portion of the notes secured by the mort¬ 
gage, it has been held that equities as between the 


18. Tex.—Bauffhn v. Hensley, Civ. 
App., 14 S.W.2d 368.* 

19. S.C.—Cox V. Harrison, 172 S.E. 
417, 171 S.C. 445. 

Possession dnringr detenuination of 
amount dne 

In action to foreclose chattel mort¬ 
gage given to secure one hundred 
fifty dollar note of mortgagor who 
executed bond to retain possession of 
property, allegations in answer that 
mortgagee paid mortgagor one hun¬ 
dred thirty dollars for note, and 
that mortgagor only owed mortgagee 
one hundred thirty dollars was held 
to raise issue of amount of mort¬ 
gage debt, which must be determined 
by jury before mortgagee could have 
possession of property.—Cox v. Har¬ 
rison, supra. 

20. N.C.—Harris v. Seaboard Air 
Line Ry. Co., 130 S.E. 319, 190 N. 
C. 480, 49 A.L.R. 1452. 

21. Me. — Livermore Falis Trust, 
etc., Co. V. Richmond Mfg. Co., 79 
A. 844, 108 Me. 206. 


22. 111.—Klein v. Stubbe, 190 111. 
App. 211. 

23. Me. — Livermore Falis Trust, 
etc., Co, V. Richmond Mfg. Co., 79 
A. 844, 108 Me. 206. 

11 C.J. p 557 note 87. 

24. N.T, — Goodman v. Schulman, 
258 N.T.S. 681, 144 Misc. 512. 

Okl.—Malone v. Darr, 62 P.2d 1254, 
1256, 178 Okl. 443, quoting Corpus 
Juris. 

11 C.J. p 558 note 92. 

25. Okl.—^Malone v. Darr, supra. 

11 C.J, p 558 note 93. 

26. N.Y.—Ely V. Carnley, 19 K.Y. 
496—Carpenter v. Town, Lalor 72. 

11 C.J. p 558 note 94. * 

27. KY.—Howland v. Willett, 5 N. 
Y.Super. 607. 

28. Ohio.—Commercial Credit Co. v. 
Standard Baking Co., 187 N.E. 251, 
45 Ohio App. 403. 

29. Mo.—Lange v. Midwest Motor 
Securities Co., App., 231 S.W. 272. 

I 11 C.J. p 558 note 96. 
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Failure to receive olFer of eztension 
Where mortgagor of automobile 
did not receive letter from mortga¬ 
gee demanding payment of overdue 
installment note until after car had 
been taken by mortgagee, there was 
no acceptance of its offer by the 
mortgagor, who did not act on it to 
his injury, or part with any consider- 
ation for it, to efCect a contract of 
extension of the note, or waiver of 
right to take possession.—^Lipper v. 
McClain, Tex.Civ.App., 223 S.W. 349. 

30. Me.—Greene v. Dingley, 24 Me. 
131. 

31. Tex.—Citizens* Loan Inv. Co. v. 
Young, Civ.App., 247 S.W. 662. 

32. 111.—^Blake-Silkwood Motor Co. 
V. Spires, 245 IlLApp. 148. 

I Tex.—Lipper v. McClain, Civ.App., 
223 S.W. 349. 

11 C.J. p 558 note 1. 

33. 111.—^Blake-Silkwood Motor Co. 
V. Spires, 245 Ill.App. 148. 

11 C.J. p 558 note 2. 

34k Mo.—^Miller v. Biggs, App., 183 
S.W. 713. 
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parties may be adjusted.^® Where a chattel mort- 
gage secures an aggregate indebtedness made up of 
notes payable to several mortgagees, and maturing 
at successive periods, no one mortgagee has the 
right to take possession of the property when his 
claim becomes due.^® 

Note payable in instaUments. Where a note se- 
cured by a chattel mortgage is payable in install- 
ments, the mortgagee is not obligated to take pos¬ 
session on default in one of the instaUments, al- 
though he may do sOj^*? or he may wait until the 
entire debt secured by the mortgage becomes due.^^ 

An equitahle mortgage of chattels, containing no 
words of alienation, does not authorize the mortga¬ 
gee to seize the property on default, but his rem- 
edy is in a court of equity.^^ 

Rights of junior eyicumbrancers. In 'the absence 
of fraud, a junior mortgagee, after condition bro* 
ken, is . entitled to possession of the property as 
against the whole world except the holder of the 
senior mortgage.^^ A junior mortgagee has no 
higher right to possession than the mortgagor as 
against the senior mortgagee.^^ Where a second 
mortgage is executed after breach in the condition 
of the first mortgage, the second mortgagee cannot 
recover possession of the property from the mort¬ 
gagor after default, his only remedy being to re- 
deem from the first mortgage.'^^ ^ prior mortga¬ 


gee is not bound to exercise diligence in acquiring 
possession of the property on the maturity of his 
mortgage, as against one who, after such maturity 
and with knowledge of its existence, takes another 
mortgage as security merely for a preexisting 
debt.^^ 

After foreclosnre. After foreclosure the mort¬ 
gagee is entitled to take possession of the chattels 
covered by the mortgage for the purpose of deliver- 
ing them to the purchaser under the foreclosure 
proceeding,^^ and to obtain possession for such pur¬ 
pose, the mortgagee has an implied, irrevocable li- 
cense to enter the premises in a peaceable and rea- 
sonable manner and to take away the goods mort- 

gaged.^5 

§ 184. — Effect of Stipulations in Mort¬ 
gage 

The mortgagee fs ordfnarify regarded as entitled to 
possession after default or breach of condition where the 
mortgage so stipulates, although his taking possession 
does not confer ownershlp upon him or cut off the mort- 
gagor^s right of redemption. 

A stipulation that on default or breach of con¬ 
dition the mortgagee may take possession is valid,^® 
unless it is inseparable from an invalid provision of 
the mortgage,and, as a general rule, the mortga¬ 
gee is entitled to possession in accordance with its 
terms,^^ although in a jurisdiction where the mort- 


35- Mo.—Campbell Printing Press, 
etc., Co. V. Roeder, 44 Mo.App. 324. 

36. 111.—Gaar v. Centralia First Nat. 
Bank, 20 Ill.App. 611. 

37. 111.—Keelin v. Postlewait Co,, 
102 N.E. 205, 259 111. 130, affirming 
174 IlLApp. 71—Blake-Silkwood 
Motor Co. V. Spires, 245 Ill.App. 
148. 

Waiver 

That previous instaUments under a 
mortgage are accepted after default 
may constitute a waiver of the right 
to declare the entire indebtedness 
due for those defaults, but such fact 
will not constitute a waiver as to a 
default thereafter which is not waiv- 
ed.—Lange v. Midwest Motor Securi- 
ties Co., Mo.App., 231 S.W. 272. 

38. 111.—Keelin v. Postlewait Co., 102 
N.E. 205, 259 111. 130, affirming 174 
Ill.App. 71—Blake-Silkwood Motor 
Co. V. Spires, 245 Ill.App. 148. 

39. S.C.—Davis v. Childers, 22 S.E. 
784, 45 S.C. 133, 55 Am.S.R. 757. 

11 C.J. p 558 note 91. 

40. Mo.—Western Union State Bank 
V. Keeney, 114 S.W. 553, 134 Mo. 
App. 74. 

N.J.—^Pinkel v. Lepkin, 41 A. 718, 62 
N.J.Law 580. 

41. S.C.—^Dickerson v. Cleland, 112 
S.E. 920, 120 S.C. 221, 


42. S.C.—^Martin v. Jenkins, 27 S.E. 
947. 51 S.C. 42. 

43. Colo.—Cassidy v. Harrelson, 29 
P. 525, 1 Colo.App. 458. 

44. Mo.—^Pace v. Pierce, 49 Mo. 393. 

45. Mass.—McNeal v. Emerson, 15 
Cray 384. 

11 C.J. p 558 note 7. 

46. Tex.—Butler Motor Co. v. Nei- 
meyer, Civ.App., 57 S.W.2d 228— 
Carter v. Haynes, Civ.App., 269 S. 
W, 216, 221, citing Corpus Juris. 

11 C.J. p 559 note 10. 

47. Cal.—Bonestell v. Western Auto 
Motive Finance Corp., 232 P. 734, 
69 Cal.App. 719—Blodgett v. Rhein- 
schild, 206 P. 674, 56 Cal.App. 728. 

Attexupt to give absolute title 

(1) In a so-called lease, which was 
in effect a mortgage, and which gave 
the mortgagee the right to posses¬ 
sion and absolute title on the mort- 
gagor’s default in making any pay- 
ment, the provision giving absolute 
title was inseparable from that giv¬ 
ing right to possession, and both 
were invalidated by the invalidity of 
the former.—Blodgett v. Rheinschild, 
supra. 

(2) A provision in a mortgage that 
in case of default all rights of the 
mortgagor shall be forfeited and the 
possession of the car passed to the 


mortgagee discharged from further 
liability is ineffectual, the stipula¬ 
tion purporting to give the mortga¬ 
gee the right to take possession be¬ 
ing so inseparably connected with 
the provision attempting to cut off 
the debtor’s equity of redemption 
that it must be held void in toto.— 
Bonestell v. Western Auto Motive 
Finance Corp., 232 P. 734, 69 Cal. 
App. 719. 

48. U.S.—^White v. General Motors 
Acceptance Corporation, D.C.Ky., 2 
F.Supp. 406. 

Cal.—Bloomquist v. Haley, 268 P. 
364, 204 Cal. 258—A. Paladini, Inc., 
V. Durchman, 75 P.2d 553, 24 CaL 
App.2d 440. 

Colo.—McCormick v. First Nat. Bank 
of Mead, 299 P, 7, 10, 88 Colo. 599, 
citing Corpus Juris. 

Kan.—^Davidson & Case Lumber Co. 
V. Anderson, 187 P. 872, 106 Kan. 
213. 

N.C.—Harris v. Seaboard Air Line 
Ry. Co., 130 S.E. 319, 190 N.C. 480, 
49 A.L.R. 1452. 

Okl.—^Nichols & Shepard Co. v. Dun- 
nington, 247 P. 353, 118 Okl. 231. 
Tex.—Clow Gasteam Heating Co. v. 
Hixson, Civ.App., 67 S.W.2d 619, 
error dismissed—Raymer v. 
Houghton, Civ.App., 39 S.W.2d 941, 
error dismissed—^Butts v. Lucia„ 
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gagee has no right to possession before foreclosure, 
it has been held that a stipulation does not confer 
this right.49 In accordance with the general rule, 
a mortgagee who peaceably exercises his right to re- 
possess the property cannot be held liable for dam- 
ages or for conversion.so The stipulation may be 
enforced even against the personal representative 
of the mortgagor after the death of the latter,^! 
and is coupled with an interest and is irrevocable.52 
The permission to take possession confers no great- 
er right than the mortgagee wouid have had by op- 
eration of law,^^ and the taking of possession does 
not confer ownership upon the mortgagee or, other 
than enhancing his securjty, enlarge his interest,®^ 
or cut off the mortgagor’s right of redemption.55 
After taking possession, the mortgagee must con- 
form to the letter and the spirit of the mortgage.®® 
If the mortgagee institutes foreclosure proceedings 


instead of taking possession under the stipulation, 
he cannot claim title to the property under such 
provision.®*^ A mortgagee has no right to posses- 
sioh where the mortgage reserves it to the mortga¬ 
gor on default.58 A statute which gives the mort¬ 
gagee the right of immediate possession on default 
or breach of condition does not control where the 
parties provide by contract the terms and condi- 
tions under which the mortgagee is entitled to pos- 
session.59 A contract postponing the date when 
the mortgagee is entitled to possession, founded on 
a valid consideration, is valid.^® 

Installments and series of notes. The mortgagee 
of a chattel has the right to take possession thereof 
on default in payment of an installment or any of a 
series of notes, where the mortgage 'provides for 
taking possession in case of default,even in the 
absence of an acceleration clause. 


Civ.App., 153 S.W. 686—Groos v. 
lowa Park First Nat. Bank, Civ. 
App., 72 S.W. 402. 

42 C.J. p 760 notes 84-86. 

Attempt to defraud 
Under an indemnity mortgage pro- 
viding that the mortgaged property 
shall vest in the mortgagee when the 
mortgagor attempts to defraud, the 
mortgagee may take possession of 
the property in the event that the 
mortgagor attempts to defraud him 
by some act having a tendency to 
defeat the mortgage security.— 
Sidener v. Bible, 43 Ind. 230—11 C.J. 
p 560 note 20. 

Peed in escrow 

Where owner placed deed to mort¬ 
gagee in escrow making return of 
deed dependent on owner's perform- 
ance of certain conditions, on own- 
er’s violation of such conditions, 
mortgagee could take possession of 
mortgaged property under mortgage 
default clause, notwithstanding es¬ 
crow period had not expired, as 
against assignee of owner’s right in 
property who received no assignment 
of owner’s rights under escrow 
agreement.—^Woods Leasing Co. v. 
Puncheon, 25 P.2d 47, 134 Cal.App. 
111 . 

Sffect of nnfilled blank in mortgage 
That blank in mortgage authoriz- 
ing mortgagee to take possession on 
default was not ftlled in did not <^e- 
prive mortgagee of right to proceed 
under such provision.—^Baierl v. 
Riesenecker, 230 N.W. 605, 201 Wis. 
454, reversing on other grounds 227 
N.W. 9, 201 Wis. 454. 

49, Fla.—Snow v. Nowlin, 169 So. 
598, 125 Fla. 166. 

<*Bepossesses” as meaning “fore- 
closes” 

The Word “repossesses” as used in 
mortgage in reference to right of 
mortgagee in case of mortgagor*s de¬ 
fault must be construed as having 


been used as synonymous with "fore- 
closes."—Snow v. Nowlin, supra. 
Xtight to redeem 

Provision in reference to right of 
mortgagee to repossess and sell in 
case of default does not affect right 
of mortgagor to redeem from fore¬ 
closure.—Snow V. Nowlin, supra. 

50. Tex.—Butler Motor Co. v. Nei- 
meyer, Civ.App., 57 S.W.2d 228— 
Phoenix Furniture Co. v. McCrack- 
en, Civ.App., 3 S.W.2d 545—Betty 
V. Tuer, Civ.App., 292 S.W. 271— 
Le Sage v. Maxie, Civ.App., 286 
S.W. 612—Sabine Motor Co. v. W. 
C. English Auto Co., Civ.App., 283 
S.W. 224, reversed on other 
grounds, Com.App., 291 S.W. 1088 
—J. M. Radford Grocery Co. v. 
Jamison, Civ.App., 221 S.W. 998. 

42 C.J. p 760 note 87. 

51. Okl.—^Western Newspaper Union 
V, Thurmond, 111 P. 204, 27 Okl. 
261, Ann.Cas.l9l2B 727. 

S.D.—Purdin v. Archer, 54 N.W. 1043, 
,4 S.D. 54. 

52. Ala.—Gilliland v, Martin, 42 So. 
7, 149 Ala. 672. 

S.C.—Willis V. Whittle, 64 S.E. 410, 
82 S.C. 500. 

53. Colo.—Chapin v. Whitsett, 3 
Colo. 315. 

11 C.J. p 559 note 15. 

54. Cal.—^Blodgett V. Rheinschild, 
206 P. 674, 56 Cal.App. 728. 

Tex.—Lipper v. McClain, Civ.App., 
223 S.W, 349. 

Wash.—Richter v. Buchanan, 92 P. 

782, 48 Wash. 32. 

Transfer of legal title 
Mere possession, by a stipulation 
in the mortgage that the mortgagee 
shall have possession, does not nec* 
essarily- transfer the legal title.— 
Richter v. Buchanan, supra. 

Sale in deflance of mortgagor’s 
rights 

Where a mortgagee in possession 
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of a car sold and delivered it to a 
third person, such disposition being 
inconsistent with the continued 
existence of the mortgage lien, the 
mortgagee's right of possession waa 
extinguished.—^Blodgett v. Rheins¬ 
child. 206 P. 674, 56 Cal.App. 728. 

55. Cal.—Blodgett v. Rheinschild, 
supra. 

55. ■ Colo.—International Harvester 
Co. of America v. Lawrence Inv. 
Co., 37 P.2d 529, 95 Colo. 523. 

Sale by mortgagee to himself 
Where mortgage authorizes mort¬ 
gagee to sell at Public or privata 
sale, his possession thereunder can¬ 
not be interfered with so long as he 
stays within such authority, but he 
must not sell to himself at a private 
sale.—International Harvester Co. of 
America v. Lawrence Inv. Co., supra. 
57. Mich.—^Allison v. Teeters, 142 
N.W. 340, 176 Mich. 216. 

58; Ohio.—Hare & Chase of Toledo 
V. Hoag, 161 N.E. 224, 27 Ohio 
App. 326. 

^ailure to seek reformation 

A mortgagee was held not entitled 
to j)ossession of automobile on pur- 
chasers’ default, where mortgage re- 
cited “mortgagor” could repossess on 
default, where the action was at law 
and no reformation was sought.— 
Hare & Chase of Toledo v. Hoag, su¬ 
pra. 

59. Or.—Pedro v. Vey, 46 P.2d 582, 
150 Or. 415. 

60. Ala.—International Harvester 
Co. of America v. Pittman, 147 So. 
144, 226 Ala. 355. 

61. S.D.—^Weiland v. Townsend, 238 
N.W. 300, 59 S.D. 94. 

Tex.—0’Neal v. Allison, Civ.App., 
292 S.W. 269—Litchfleld v. Fitz- 
patrick, Civ,App., 224 S.W. 926. 

11 C.J. p 559 note 17 [a]. 

62i. S.D.—^Weiland v. Townsend, 238 
N.W. 300, 59 S.D. 94. 
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Manner of Taking Possession 

The mortgagee may bring an action for possession 
or he may take possession without an action providing he 
does so without force, threats, or violence. 

After default a breach of condition the mortgagee 
may bring an action for possession,®^ or he may 
take possession peaceably without an action for the 
purpose®^ wherever he finds the chattel®® and with¬ 
out the consent of the mortgagor,®® but it has also 
been held that if the mortgagor does not consent 
judicial process for possession is necessary.®^ 


As a general rule, the only restriction on the 
mode by which the mortgagee shall secure posses¬ 
sion of the mortgaged property after breach of con¬ 
dition is that he must act in an orderly manner and 
without creating a breach of the peace.®® The 
mortgagee must not take possession by the use of 
force, threats, or violence,®^ nor, it has been held, 
by the use of fraud^t^ or stealth,^! and if he is guil- 
ty of trespass in regaining possession he must re- 
spond in damages to the mortgagor.72 If no breach 
of the peace is involved the mortgagee may enter 
the mortgagor’s premises and take the property,73 


63. Mo.—^Blake v. Keiser, App., 267 
S.W. 94—Leavel v. Johnston, 232 
S.W. 1064, 209 Mo.App. 197. 

S.C.—Lee v. National Furniture 
Stores. 161 S.E. 450, 163 S.C. 204— 
Greene v. Washington, 89 S.E. 649, 
105 S.C. 137. 

S.D.—Aalseth v, Simpson, 231 N.W. 

■ 289, 57 S.D. 118. 

Tex.—Clow Gasteam Heating Co. v. 
Hlxson, Civ.App., 67 S.W.2d 619, 
error dismissed. 

Writ of seqmestratioii 
Where, by jthe terms of the mort- 
gage, the mortgagee is entitled to 
possession of the property on de¬ 
fault, he may secure possession by 
the issuance of a writ of sequestra- 
tion.—^French v. Meyer & Kiser, Tex, 
Civ.App., 277 S.W. 1114, reversed on 
other grounds Meyer & Kiser v. 
Prench, Com.App.. 288 S.W. 405—11 
C.J. p 660 note 23. 

Bemedles enumexated 
The holder has three remedies 
which he may pursue separately or 
concurrently: An action at law to 
recover the debt; an appropriate ac¬ 
tion to recover the mortgaged prop¬ 
erty; and a foreclosure of the mort- 
gage.—Greenspahn v. Ehrlich, 277 
IlLApp. 322. 

Materiality of other indebtedness 
Indebtedness not affecting mort- 
gage debt is immaterial in mortga- 
gee’s action to recover possession for 
foreclosure.—^Aalseth v. Simpson, 231 
N.W. 289, 57 S.D. 118. 

64*. Ala.—Sullivan v, Miller, 140 So. 
606, 224 Ala. 395. 

Colo.—^Fulton Inv. Co. v. Fraser, 230 
P. 600, 76 Colo. 125. 

Ohio.—Morris v. Commercial Credit 
Co., 9 N.B.2d 880, 55 Ohio App, 
391. 

Pa.—Barnhiirs Estate, 28 Pa.Dist. & 
Co. 409. 

S.C.—Lee v. National Furniture 
Stores, 161 S.E. 450, 163 S.C. 204— 
Greene v. Washington, 89 S.E. 649, 
105 S.C. 137. 

Mortgagee procuring abandonment 
of levy under execution issued by 
justice of peace against mortgaged 
automobile was held to have taken 
possession under mortgage.—^Hoosier 


Finance Co. v. Campbell, 155 N.B, 
836, 86 Ind.App. 62. 

65. Mo.—Day v. National Bond & 
Investment Co., App., 99 S.W.2d 
117—Exchange Nat. Bank of Tul- 
sa, Okl., V. Daley, App., 237 S.W. 
846—Leavel v. Johnston, 232 S.W. 
1064, 209 Mo.App. 197—Lange v. 
Midwest Motor Securities Co., App., 
231 S.W. 272. 

Parked antomobile 

(1) Where mortgagee, after de¬ 
fault in mortgage on an automobile, 
took charge of and drove off with 
the automobile, which had been left 
parked by the mortgagor's hushand, 
there was no conversion.—^Lange v. 
Midwest Motor Securities Co., supra. 

(2) Mortgagee was held not liable 
to mortgagor for repossession of au¬ 
tomobile without notice while au¬ 
tomobile was parked in a public 
parking place, in absence of showing 
that mortgagee committed breach of 
peace or acted with force, stealth, or 
fraud.—Malone v. Darr, 62 P.2d 1254, 
178 Okl. 443. 

66. Mo.—^Day v, National Bond & 
Investment Co., App., 99 S.W.2d 
117, 

Okl.—Malone v. Darr, 62 P.2d 1254, 
178 Okl. 443—^Waggoner v. Koon, 
168 P. 217, 67 Okl. 25. 

Tex.—J. M, Radford Grocery Co. v. 

Jamison, Civ.App., 282 S.W. 278. 

11 C.J. p 559 note 13. 

Dxity to surreuder 
Mortgagor, being in default, was 
bound to surrender automobile to as- 
signee of mortgagee at its request.— 
Day V. National Bond & Investment 
Co., Mo.App., 99 S.W.2d 117. 

67. Wash.—^Roberts v. Speck, 16« P. 
2d 463, 170 Wash. 324—McClellan 
V. Gaston, 51 P. 1062, 18 Wash. 

in. 

68. Ohio.—^Bear v. Colonial Finance 
Co., 182 N.E, 521, 523, 42 Ohio App. 
482, citing Corpus Juris. 

Okl,—Firebaugh v. Gunther, 233 P. 
460, 106 Okl. 131—Waggoner v. 
Koon. 168 P. 217, 67 Okl. 25. 

11 C.J, p 560 note 21. 

Void process 

A mortgagee is not liable , to the 
mortgagor when he acquires posses- 
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sion of the property under process 
of a justice who did not have juris- 
diction.—^Atkinson v. Burt, 53 S.W. 
404, 65 Ark. 316. 

6d. Ala.—Sullivan v. Miller, 140 So. 
606, 224 Ala, 395. 

111.—Greenspahn v. Ehrlich, 277 111. 
App. 322. 

Mo.—See v. Automobile Discount 
Corporation, 50 S.W.2d 993, 995, 
330 Mo. 906, citing Corpus Juris. 
Ohio.—Bear v. Colonial Finance Co., 
182 N.E. 521, 42 Ohio App. 482. 
Okl.—Malone v. Darr, 62 P.2d 1254, 
178 Okl. 443—First Nat. Bank & 
Trust Co. of Muskogee, Okl. v. 
Winter, 55 P.2d 1029, 1030, 176 Okl. 
400, citing Corpus Juris—General 
Motors Acceptance Corporation v. 
Davis, 7 P.2d 157, 151 Okl. 255— 
Wilson Motor Co. v. Dunn, 264 P. 
194, 129 Okl. 211, 67 A.L.R. 17. 
Tex.—Clow Gasteam Heating Co. v. 
Hixson, Civ.App., 67 S.W.2d 619, 
error dismissed—^Barr v. White, 
Civ.App., 47 S.W.2d 910. 
Justificatiou by trial of right to 
property 

Law will not permit mortgagee to 
threaten breach of peace by retaking 
mortgaged property and then justify 
conduct by trial of right to property. 
Ohio.—Bear v. Colonial Finance Co., 
182 N.B. -521, 42 Ohio App. 482. 

Okl.—^Wilson Motor Co. v. Dunn, 264 
P. 194, 129 Okl. 211, 57 A.L.R. 17. 

70. Okl.—Malone v. Darr, 62 P.2d 
1254, 178 Okl. 443. 

11 C.J. p 560 note 21 [b]. 

71. Ohio.—Bear v. Colonial Finance 
Co., 182 N.E. 521, 42 Ohio App. 482. 

Okl.—Malone v. Darr, 62 P.2d 1254, 
178 Okl. 443—^Wilson Motor Co. v. 
Dunn. 264 P. 194, 129 Okl, 211, 67 
A.L.R. 17. 

11 C.J. p 560 note 21 [b]. 

72. Ky.—Hawkins Furniture Co. v. 
Morris, 137 S.W. 527, 143 Ky. 738, 
740. 

11 C.J. p 559 note 17, p 560 note 22. 

73. Mo.—^Day v. National Bond & 
Investment Co., App., 99 S.W.2d 
117. 

11 C.J. p 559 note 11. 

Fossessiou of crops 
The right to take possession of a 
crop on condition broken carries with 
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but he is not permitted to break and enter,^^ or to 
exclude the mortgagor from the premises."^ 

The manner of taking possession under an inse- 
curity clause in the mortgage is discussed in § 182 
supra. 

Employmenf of peace officer, The mortgagee 
must not intimidate by securing the aid of an offi- 
cer who pretends to act colore officii,*^® but the mere 
fact that the mortgagee is accompanied by a con- 
stable or other officer who does not act under color 
of his office, and where it does not appear that any 
force or threats were used in taking possession, will 
not make the mortgagee liable for trespass.'^^ It has 
been held, however, that it is not a voluntary turn- 
ing over of possession where a constable, although 
not armed with process, demands the property as an 
officer, and asserts that it is his duty as such officer 
to take it*^^ 

§ 186. Use and Disposition of Property or 
Proceeds 

A mortgagor in possession must not impair the rights 
of the mortgagee. ■ A .moctgagee In possession is liable 
for any loss for which he is respohsible but he need not 
'a fumor mortgagee of whom he has no notice. 

The mortgagor in possession of the property must 


act so as not to impair the rights of the moitga- 
gee,'^® and he may not over the objection of the 
mortgagee use the property in any unusual, uncus- 
tomary, or unexpected way, particularly if such 
use injures the property or depreciates its value.®® 
A mortgagee in possession is not liable for a loss 
suffered by the property which does not resuit from 
any fraud or negligence on his part,^! and like- 
wise. he is .not liable for depreciation in the mar- 
ket value of the mortgaged chattel in the absence of 
anything done by him to prevent payment of the 
money or sale of the property.^^ However, the loss, 
injury, or destruction of the mortgaged property 
while in the possession of the mortgagee, occurring 
through his neglect, will render him liable^fox dam- 
ages or for a conversion.®^ In accordance with' 
these rules, after default, while the right of re- 
demption exists, a mortgagee in possession is liable 
for any injury or loss caused by his neglect in the 
management of the property,but ii he be without 
fault, he is not responsible, even though the prop¬ 
erty covered by the mortgage is destroyed.^^ A 
senior mortgagee who has no notice of a subsequent 
encumbrance owes no duty to the subsequent en- 
cumbrancer to care for or to protect the security.ss 
Where by the terms of the contract the mortgagee 


it the right of entry for such pur- 
pose. 

Colo.—Fulton Inv. Co. v. Fraser, 230 
P. 600, 76 Colo. 125. 

S.C.—Owings V. Shaw, 92 S.E. 474, 
107 S.C. 258. 

74. La.—Reed v. Shreveport Furni- 
ture Co., 7 La.App. 134. 

Ohio.—M. J. Rose Co. v. Lowery, 169 
N.E. 716, 33 Ohio App. 488. 

75. Mich.—Bearss v. Preston, 32 N. 
W. 912, 66 Mich. 11. 

70. Okl.—^Wilson Motor Co. v. Dunn, 
264 P. 194, 129 Okl. 211, 57 A.L.R. 
17—^Firebaugh v. Gunther, 233 P. 
460, 106 Okl. 131—Waggoner v. 
Koon, 168 P. 217, 67 Okl. 25. 

11 C.J. p 560 note 25. 

77. Mo.—^Day v. National Bond & 
Investment Co., App., 99 S.W.2d 
117. 

11 C.J. p 560 note 26. 

7». Mo.—Kidd v. Johnson, 49 Mo. 
App. 486. 

79. Colo.—Walker v. Mathis, 242 P. 
68, 78 Colo. 384. 

S.C.—Hili v. Winnsboro Granite 
Corporation, 99 S.E. 836, 112 S.C. 
243. 

Bemoval of tires from tmcks 
Mortgagor, through agent, had no 
right, when in default, .to transfer 
tires from certain mortgaged trucks 
to other mortgaged trucks which 
agent subsequently bought from 
mortgagee.—Hillis v. International 
Harvester Co. of America, 10 P.2d 


609, 139 Or. 513, modified on other 
grounds 12 P.2d 299, 139 Or. 513. 
Insurance , 

Aetion of sellers of machinery in 
asking buyer if he had insured 
machinery was held the equivalent 
to a request that machinery be in¬ 
sured for benefit of sellers, in ac¬ 
cordance with requirements of a 
chattel mortgage, and buyer’s reply 
in affirmative was an assurance that 
he had so insured it.—^Walter Con- 
nally & Co. v. Hopkins, Tex.Civ.App., 
195 S.W. 656, afflrmed Hopkins v. 
Walter Connally & Co., Com.App., 
221 S.W. 1082. 

Sale or consumption 
That some of the property covered 
by a chattel mortgage was sold or 
consumed by the mortgagor before 
foreclosure is a matter for adjust- 
ment between the mortgagee and the 
mortgagor,—Talty v. Schoenholz, 224 
IlLApp. 158. 

80. Wash.—^Wintler Abstract & Loan 
Co. V. Sears, 184 P. 309, 108 Wash. 
461, 7 A.L.R. .152. 

Fhotographs of mortgaged abstract 
books 

A mortgagor of abstract books 
who remains in possession has no 
right to take photographs of the 
books and dispose of them, for such 
act would make the information in 
the books and records less valuable, 
and thus destroy the security.— 
Wintler Abstract & Loan Co. v. 
Sears, supra. 


81. Tex.—^National Cattle Loan Co. 
V. Ward, 255 S.W. 160, 113 Tex. 
312. 

Death or straying of cattle 
A mortgagee of cattle is not liable 
for the value of cattle lost by death 
or straying, not due to any fraud or 
negligence on his part.—^National 
Cattle Loan Co. v. Ward, supra. 

82. Tex.—Caudle v. Eliasville State 
Bank, Civ.App., 93 S.W.2d 779. 

83. Ala.—Torbert v. McFarland, 55 
“ So. 311, 172 Ala. 117. 

Mich.—International Wrecking, etc., 
Co. V. McMorran, 41 N.W. 510, 73 
Mich. 467. 

11 C.J. p 591 note 37. 

Care of cattle 

Mortgagee in lawful possession, 
must feed and. care for cattle in 
proper and reasonable manner, and 
neglect renders him liable for re- 
sulting damages.—Sutley v. Polk 
County State Bank of Crookston, 202 
N.W. 338, 162 Minn. 118. 

84b U.S.—^Wann v. Coe, C.C.C 0 I 0 ., 31 
F. 369. 

11 C.J. p 558 note 8. 

85. Ala.—^Morrow v. Turney, 35 Ala. 
131. 

11 C.J. p 558 note 9. 

86. Kan.—^Farmers" State Bank v. 
Bank of Inman, 254 P. 1038, 123 
Kan. 238. 

11 C.J. p 591 note 55. 
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may demand possession at any time, he is not liable 
to the mortgagor for depriving him of the use and 
possession of the chattel.®'^ 

Acts of dominion over the chattel by the mortga- 
gor or mortgagee inconsistent with the other's 
rights are considered in §§ 21^215 infra. 

§ 187. - Income, Rents, and Profits 

a. Mortgagee in possession 

b. Mortgagor in possession 

c. Third person in possession 

a. Mortgagee in Possession 

A mortgagee in possession while the right of redemp- 
tion exists is liable to account for the Income, profits, 
and proceeds of the mortgaged property. If he Is in- 
trusted with the sale of the chattel he is more than a 
bailee or agent but rather is a trustee or factor. 

While the right of redemption exists, a mortga¬ 
gee in possession is liable to account for the in¬ 
come, profits, and proceeds of the mortgaged chat- 
telSjSS and, if the nature of the property permits, 
he is bound to exercise reasonable diligence in keep- 
ing it employed,^^-but it has been held that he is 
chargeable for the usual hi re only, and not for 
what was really made out of the use of the prop- 
erty.^^ Where the mortgagee wrongfully deprives 
the mortgagor of possession of the mortgaged chat¬ 
tel he is liable for the reasonable value of its use, 
but under an agreement which gives the mortgagee 
possession and provides that the profits shall be 
paid to the mortgagor or applied to the mortgage 
debt, the mortgagee is not liable for the use of the 
chattel but only for the profits actually earned.91 

87. Tex.—Scott v. Industrial Fi- 
nance Corporation, Civ.App., 265 S. 

W. 181. 

88. Tex.—First State Bank of Rock 
Springrs v, Sherrill, Civ.App., 27 S. 

W.2d 258, error disraissed—Sherrill 
V. First State Bank of Rock- 
springs, Civ.App., 293 S.W. 317, re- 
versing 289 S.W. 123. 

11 C.J. p 561 note 33. 

89. U.S.—Bennett v. Butterworth, 

Tex., 12 How. 367, 13 L.Ed, 1026. 

11 C.J. p 161 note 34.- 

90- Ky.—Davenport v. Tarlton, 1 A. 

K.Marsh. 243. 

91. Tex.—Montg^omery v. 

Civ.App., 202 S.W. 993, 

for want of jurisdiction. 

92. Mass.—Southbridffe Theatre Op- 
erating Co. v. Rosenberg-, 171 N.E. 

226, 271 Mass. 213. 

93. Me.—Covell v. Dolloff, 31 Me. 

104. 

94. Neb.—Murray v. Loushman, 66 
N.W. 413, 47 Neb. 256. 

95. U.S.—Petition of Jackson, C.C. 

A. Ohio, 18 F.2d 462. 


A mortgagee of real estate and personalty thereon, 
who has lawful possession of the real estate only, 
is not entitled to the rent of the personal proper- 
ty.92 If tbe property is destroyed while in the 
mortgagee^s possession without fault on his part, he 
is accountable only for the net profits accruing be- 
fore the loss.^s Where the title to the mortgaged 
property remains in the mortgagor until divested by 
means of a foreclosure proceeding, after default by 
the mortgagor the mortgagee^s right to use the 
chattels mortgaged is, in the absence of special 
agreement, merely such as is incident to the fore¬ 
closure proceeding.9^ An employee who accepts 
his employer’s chattel mortgage as trustee for him- 
self and other employees to secure the payment of 
wages due is required to account to the benefici- 
aries for any property or money received by him 
under the terms or provisions of the mortgage.^5 
Sale of mortgaged property, Where the mortga¬ 
gee is intrusted with the sale of the chattel he is 
a trustee for the mortgagor rather than a bailee 
for sale;9® he is more than an agent and is in the 
relationship of a factor requiring great care, at- 
tention, and fidelity.^7 After' the sale he must ac¬ 
count to the mortgagor for the proceeds.^^ A 
mortgagee in possession of a mortgaged crop who 
agrees to sell it when the market price recovers is 
not required to sell at the highest price offered ir- 
respective of whether the offer would bring enough 
to pay the debt.^^ 

b. Mortgagor in Possession 

In the absence of a stipulation otherwlse, a mortga- 

had been lost by death or straying. 
without fraud or negligence on its 
part, and the number so lost.—^Na¬ 
tional Cattle Loan Co. v. Ward, su¬ 
pra. 

Where mortgagee sold the prop¬ 
erty without authoiity, mortgagor 
could recover, in action for money 
had and received, difference between 
what it sold for and amount owing 
on the mortgage debt.—^Lineville 
Nat. Bank v. Weaver, 78 So. 461, 16 
Ala.App. 431. 

Waiver of cash payment for chattel 
If the maker of a note secured by 
chattel mortgage on wheat had the 
right to cash payment for the wheat 
from the holder of the note, he 
waived it by turning the wheat over 
to such holder without asking or re- 
Quiring the cash payment, and then 
making an arrangement with him 
about shipping it in a car with his, 
the maker’s grain, and that of an- 
other, for sale under a trust arrange¬ 
ment.—Grant v. Knox, Mo.App., 227 
S.W. 661. 

9(9. Ark.—Lavoice v. De Loney, 265 
S.W. 361, 165 Ark. 699. 


96. ■ Tex.—^National Cattle Loan Co. 
V. Ward, 255 S.W. 160, 113 Tex. 
312. ■ 

Trustee of fund 

In cases not involving possession 
or conversion, chattrt mortgagee 
after condition broken and reposses- 
sion of mortgaged chattel is trustee 
of fund to be created by sale of re- 
possessed property.—Commercial 

Credit Co. v. Standard Baking Co., 
187 N.E. 251, 45 Ohio App. 403. 

97. Me.—Gallagher v. Aroostook 
Federation of Farmers, 197 A. 554. 

98. Ohio,—Commercial Credit Co. v. 
Gallas, I Standard Baking Co., 187 N.E. 251, 

dismissed | 45 Ohio App. 403. 

Tex.—^National Cattle Loan Co. v. 
Ward, 255 S.W. 160, 113 Tex. 312. 

Burdeu on mortgagee 
Where a mortgagor of cattle deliv- 
ered them to the mortgagee to be 
sold, passing the legai title to such 
mortgagee, the burden was on the 
mortgagee to account for ali the cat¬ 
tle so delivered, either by showing a 
sale of some of them and the num¬ 
ber sold, or by showihg that some 
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gor rightfully In possession of the mortgaged property 
is entitied to the use, rents, and profits thereof. 

In the absence of a stipulation otherwise, a mort- 
gagfor rightfully in possession of the mortgaged 
property is entitied to the use thereof free of 
charge,^ and cannot be made to account either at 
law or in equity for the rents and profits arising 
out of such use,2 and, in some jurisdictions, even 
for the period after condition broken;^ but, in a 
jurisdiction where the mortgagor^s right to posses¬ 
sion of the mortgaged property terminates on his 
failure to perform the condition, he is liable for the 
hire thereof after the forfeiture of the conditions 
of the mortgage.4 The fact that the security is in- 
sufficient does not change the general rule.^ In an 
action to foreclose a mortgage against the admin¬ 
istrator of the mortgagor, it has been held that, if 
the proceeds of the sale should not be sufficient to 
discharge the debt, the administrator should be re- 
quired to account for the annual hire and labor of 
the property during the time that it was in his pos¬ 
session.® A mortgagee of real estate and the 
rents, profits, and income therefrom is entitied to 
all such profits and income to be applied on the 
mortgage debt.*^ 

c. TMrd Person in Possession 

A third person fn possession under an agreement to 
apply the profits to the mortgage debt is liable to ac¬ 
count for the profits received. The purchaser of the 
mortgagor’s Interest, including the right of possession, Is 
not liable for the rental vaiue of the property prior to 
the maturity of the mortgage. 

A third person in possession of the mortgaged 


property under an agreement to apply the profits 
to the mortgage debt is liable to account for the 
profits received. The same rule applies to the per- 
sonal representative of the mortgagor where the 
mortgage specifically pledges the rents and profits, 
and in such case the receipts may be reached in eq¬ 
uity if they have been kept separate and can be dis- 
tinguished from the general funds of the estate.® 
Where a person acquires the interest of both the 
mortgagor and the first mortgagee and also obtains 
possession of the mortgaged property, he is not 
chargeable with the use and hire of such property 
prior to a demand on him by the second mortgagee 
who is entitied to possession.^ The purchaser at 
an execution sale of a mortgagor's interest in the 
property, including the right to possession, is not 
liable to the mortgagee for the rental vaiue of the 
property prior to the maturity of the mortgage 
debt.iO 

§ 188. — Expenses Incurred and Charges 
against Property 

A mortgagee in possession who does not assume to 
hold the property In his own right for his own uses is 
entitied to be credited with ali reasonable expenses in¬ 
curred in its care and management. Ordinarily, a mort¬ 
gagor in possession is not entitied to reimbursement for 
caring for the property uniess he has been employed by 
the mortgagee. 

A mortgagee in possession of mortgaged proper¬ 
ty is entitied to be credited with all reasonable and 
actual expenses in caring for it,i^ if he does not 
assume to hold in his own right and for his own 
uses, but as bailee or trustee for the mortgagor.^^ 


1. Mich.—state Bank of Beaverton 
V. Southern Surety Co., 245 N.W. 
500, 501, 260 Mich. 482, citing Cor¬ 
pus Juris. 

11 C.J. p 561 note 39. 

2. Mich.—State Bank of Beaverton 
V. Southern Surety Co., 246 N.W. 
500, 260 Mich. 482. 

11 C.J. p 561 note 40. 

Trade fiztures 

Trustees under trust deed covering 
trade fixtures were held not entitied 
to rent prior to foreclosure and sale. 
—Krone v. Maestri, -43 S.W.2d 732, 
184 Ark. 389. * 

ITse of machiuery iu coustructiou of 
highway 

Mortgagee asserting no default in 
mortgage could not recover on bond 
of mortgagor and partners using 
mortgaged machinery in construction 
of highway.—Stat^ Bank of Beaver¬ 
ton V. Southern Surety Co., 245 N.W. 
500, 260 Mich. 482. 

3. Pa.—Maynard v. Shaw, 92 A. 204, 
246 Pa. 330. 

4. Miss.—Turnbull v. Middleton, 1 
Miss. 413. 


5. Ala.—Chambers v. Mauldin, 4 
Ala. 477. 

e. S.C.—^North V. Drayton, 5 S.C.Eq. 
34. 

7. lowa,—^Equitable Life Ins. Co. v. 
McNamara, 262 N.W. 466, 220 lowa 
297, supplementing opinion and de- 
nying rehearing Equitable Life 
Ins. Co. of lowa v. McNamara, 259 
N.W. 231, 220 lowa 297. 

& Ala.—Stewart v. Fry, 3 Ala. 573. 
11 C.J. p 562 notes 46-48. 

9. AIsl—C hambers v. Mauldin, 4 ] 
Ala. 477. 

10. Ala.—^Horton v. Hovater, 66 So. 
939, 11 Ala.App. 413. 

11 C.J. p 562 note 43. 

11. Utah.—Stockyards Nat. Bank of 
South Omaha v. Bragg, 245 P. 966, 
974, 67 Utah 60, citing Corpus 
Juris. 

11 C.J. p 562 note 49. 

Salaries of employees couductiug 
busiuess 

Where a mortgage is given on a 
stock of dry goods, providing that 
the mortgagee have possession there- 
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of and conduct the business, and it 
is agreed that the mortgagee shall 
receive all money derived from sales 
or otherwise in the course of the 
conduct of the business, and shall 
apply all such money toward the 
payment of the debts secured there- 
by, except such as may be used in 
paying the expense of operating and 
purchasing new goods, and where the 
mortgagee employs persons to man- 
age the business, the salary of such 
employees is properly chargeable as 
expense of the business if their em- 
ployment was reasonably necessary 
in the proper operation thereOf.— 
Tootle-Campbell Dry Goods Co. v. 
Mounts, 216 P. 113, 90 Okl. 40. 
Ezpeuditures iu boarding’ laborers 
huskiug coru 

Where a mortgagee of a corn crop 
is entitied to reimbursement for 
wages paid for husking the corn, he 
is also entitied to credit for his ex- 
pendltures in boarding the laborers. 
—Kinkead v. Peet, 132 N.W. 1095, 
153 lowa 199. 

12i Ala.—^Zadek , v. Burnett, 57 So. 

447, 176 Ala. 80. 



§ 188 


CHATTEL M0RTGAGE8 


14 C.J.S. 


However, where the mortgagee holds adversely 
to the mortgagor and denies his right to redeem,is 
or where he wrongfully seizes the property 
before the mortgage debt rs due,^^ he can- 
not charge the moytgagor for repairs or for the 
expense of keeping it, but even though, without 
authority, he seizes the property before default, aft- 
er default he may charge the expense of keeping it 
until sold if the mortgage stipulates that he may 
reimburse himself for ali expenses of taking pos- 
session and selling the property.^^ Where the 
mortgagee is considered the ovvner of the chattel 
after taking possession on default, he can acquire 
no lien thereon for subsequent storage or repairs.^® 
A senior mortgagee of a crop who under authority 
of the mortgage takes possession of.the crop and 
harvests and markets it, is entitled to reimburse- 
ment from the proceeds for his actual and reason- 
able expenses, and his claim takes precedence over 
the rights of a junior mortgagee.^'^ Likewise, it 
has been held that where the mortgagor of a farm 
and the crop thereon abandons possession and the 
mortgagee of the farm takes care of the crop, said 
mortgagee may be entitled to deduct his expenses 
incurred in the production of the crop from the 
proceeds thereof payable to the crop mortgagee. 


Ordinarily, the mortgagor is not entitled to re- 
imbursement for expenses incurred by him in the 
management and keeping of the mortgaged chat¬ 
tel but where the mortgagor is employed to 
look after the chattel he is entitled to payment for 
his Services,^® although not to payment out of the 
proceeds of the property in preference to the debt 
owing the mortgagee.^l Although the mortgagor 
is responsible for taxes ,^2 he does not have to allow 
the mortgagee the amounts of insurance premiums 
on the mortgaged goods in the absence of express 
stipulation.23 An agreement in a chattel mortgage 
that the mortgagor is to pay the expenses of keep¬ 
ing the mortgaged property and is to have the rea- 
sonable use thereof will not impose liability on the 
mortgagor for the expense of the keeping of the 
property where he has been deprived of its use.^^ 
A mortgagee who fails to take possession will not 
be allowed credit for portions of the property sold 
by a junior mortgagee.^s 

Where the mortgagor retains title to the chattel, 
he has the right‘to incur debt for its care and pres- 
ervation without the mortgagee’s authority.26 In 
like manner, where the mortgagee under the terms 
of the mortgage may take care of mortgaged live- 
stock, he is authorized to purchase feed for it 


13. Aowa.—Howery v. Hoover, 66 N. 
W. 772, 97 lowa 581. 

Md.—Booth V. Baltimore Steam 
Packet Co., 63 Md, 39. 

14. Me.—Gallagher v. Aroostook 
Federation of Farmers, 197 A. 554, 

Mo.—Munday v. Britton, 222 S.W. 
504, 505, 205 Mo.App. 153, citing 
Corpus Juris. 

Tex.—Wilson v. Nand Singh, Civ. 

App., 42 S.W.2d 803. 

11 C.J. p 563 note 53. 

Svictiou of crop mortgagor 
Where the mortgagee of a crop 
wrongfully evicts the mortgagor, the 
latter cannot be charged with the ex¬ 
penses of cultivating and marketing 
the crop subsequent to the eviction. 
—^Wilson V. Nand Singh, supra. 
Storage of crop 

Where evidence of past dealings 
between mortgagor and mortgagee 
showed that possession of mortgaged 
potato crops was retained by mortga¬ 
gor 'who had adequate facilities for 
storage for which he was paying 
rent, mortgagee, who took posses¬ 
sion of mortgaged potatoes prior to 
default in mortgage, could not claim 
on accounting ali reasonable and ac¬ 
tual expenses incurred in caring for 
potatoes prior to default in mort- 
gage.—Gailagher v. Aroostook Fed- 
eration of Farmers, Me., 197 A. 554. 

15. Me.—Gallagher v, Aroostook 
Federation of Farmers, supra. 

16. N.Y.—^Bishop v, Spector, 269 N. 
T.S, 76, 150 Misc. 360. 


17. Kan.—^Bxchange State Bank of 
Kirwin v. Farmers* State Bank of 
Kirwin, 237 P. 936, 119 Kan. 70. 

18. Utah.—Columbia Trust Co. v. 
Farmers’ & Merchants’ Bank, 22 P. 
2d 164, 82 Utah 117. 

Failure to xealize pxofit from crop 
Failure of receiver, appointed in 
suit to foreclose mortgage on land 
vacated by mortgagor, to realize 
profit from sale of crops mortgaged 
to another, did not deprive receiver 
and real estate mortgagee of right to 
reimbursement from proceeds of 
crops for labor and money expended 
in their production.—Columbia Trust 
Co. V. Farmers’ & Merchants' Bank, 
supra. 

19. Tex.—Rodgers v. Sturgis Nat. i 
Bank, Civ.App., 152 S.W. 1176. 

CompensatioiL for picking cottou 
The mortgagor is not entitled to 
retain from the proceeds of* mort¬ 
gaged cotton, compensation for the 
labor of himself and family in pick- 
ing the crop without the consent of 
his surety, and of the holder of the 
mortgage.—Sallisaw First Nat. Bank 
V. Ballard, 139 P. 293, 41 Okl. 553. 
Peeding and care of cattle 
Where the mortgagor fed grain to 
mortgaged cattle and employed his 
minor son to care for them, it was 
held that he could not charge these 
expenses to the mortgagee.—^Kreider 
V. Fanniry, 74 111.App. 237. 

Buty to have automohile repaired 
Mortgagor covenanting to keep 
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mortgaged automobile in first-class 
condition is under duty to have auto¬ 
mobile repaired when wrecked.—^-Na- 
tional Bond & Investment Co. v. 
Haas, 247 N.W. 563, 124 Neb. 631, 88 
A.L.R. 1180. 

£0. S.D.—Peyton v. Nielsen, 244 N. 
W. 384. 60 S.D. 351. 

21. S.D.—Peyton v. Nielsen, supra. 
Proceeds insufacient to pay debt 

Where judgment was rendered, 
that mortgagor claiming agistor’s 
lien for care of mortgaged property 
was entitled to judgment against 
foreclosing mortgagee for care of 
property, granting mortgagor’s mo- 
tion to have proceeds of sale of 
mortgaged property, insufiicient to 
pay mortgagor’s indebtedness, ap- 
plied to judgment against mortgagee. 
was held error.—^Peyton v. Nielsen, 
supra. 

22. Ala.—MorrOw v. Turney, 35 Ala. 
131. 

11 C.J. p 563 note 57. 

23. Md.—Booth V. Baltimore Steam 
Packet Co., 63 Md. 39. 

Wash.—Hidden v. German Sav., etc., 
Soc., 93 P. 668, 48 Wash. 384. 

.24. D.C.—Starkweather v. Prince, 8 
D.C. 144. 

25. Okl.—^Wyman v. Herard, 59 P. 
1009, 9 Okl. 35. 

26. Tex.—^Wool Growers’ Cent. Stor¬ 
age Co. V. Bennett,^Civ.App., 74 S. 
W.2d 279. 
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when necessary.27 ^ chattel mortgage which gives 
the mortgagee a lien for advances which may be 
made for the maintenance of the property does not 
obligate him to make such advances.28 

Liability to third persons, Where the mortgagee 
personally delivers the property to a mechanic for 
repairs, and requests that they be made, he is lia- 

C. NECESSITY FOR TR. 

§ 189. In General 

A retention of possession of the mortgaged property 
by the mortgagor wlll not invalidate an unrecorded mort- 
gage as between the parties, but It wlll Invalidate the 
mortgage or render It presumptively fraudulent as to 
other creditors. 

As between the parties, authorities are agreed 
that a retention of possession of the mortgaged 
property by the mortgagor will not invalidate the 


§ 189 

ble to the mechanic for the value thereof.^s In the 
absence of a contract a mortgagee of a crop is not 
liable to threshermen for Services rendered.^o The 
fact that the mortgagee, after notice that another 
person is asserting a lien for storage, permits the 
mortgagor to retain possession of the chattel does 
not confer implied authority upon the mortgagor to 
bind the mortgagee by a contract for storage.^^ 

MSFER OF POSSESSION 

mortgage.32 However, ali the jurisdictions are not 
strictly in accord as to the effect on the rights of 
creditors or of bona fide purchasers.^^ Generally 
stated, the prevailing rule, in many jurisdictions af- 
firmed or announced by statute, is that retention 
of possession of the chattel by the mortgagor ren- 
ders an unrecorded mortgage invalid or fraudulent 
per se as to other creditors or purchasers without 
notice,but in other jurisdictions it renders a 


27. Mo.—Citizens’ Bank of Clovis v. 
Cowart, App., 255 S.W. 931. 

Assigrument of wool to secure ad- 
vaucemeut for feed 
Where mortgage of sheep author- 
ized mortgagees to take care of the 
sheep, if mortgagor falled in his ob- 
ligation to care for thera, the mort¬ 
gagees were authorized to purchase 
feed for the sheep when it became 
necessary to do so because of the 
severity of the winter and because 
mortgagor could not be reached, and 
as agents of mortgagor they were 
authorized to make an assignment of 
the wool to secure an advancement 
from a bank to pay for the feed, es- 
pecially as mortgagor thereafter 
ratified the agreement in a subse- 
duent chattel mortgage.—Citizens’ 
Bank of Clovis v, Cowart, supra. 

28. U.S.—^Boatmen’s Bank v. Fritz- 
len, Kan., 221 F. 145, 137 C.C.A. 45. 

11 C.J. p 563 note 56. 

2i&. Philippine.—^Bachrach v. Mantel, 
25 Philippine 410. 

30. Kan.—Farmers’ State Bank v. 
Peters, 22 P.2d 457, 137 Kan. 786— 
Bird City State Bank v. Goodland 
Equity Exch., 216 P. 278, 113 Kan. I 
696. 

31. lowa.—^A. G. Graben Motor Co: 
V. Brown Garage Co., 195 N.W. 752, 
197 lowa 453, 31 A.L.II. 832. 

Estoppel 

No estoppel arises against a mort¬ 
gagee for failure to terminate an ar- 
rangement by which mortgagor has 
stored chattel, an automobile, with a 
garage keeper, who asserts a lien 
against the same for storage, where 
the only 'condition on which the 
garage keeper would yield possession 
was payment of the charges, for 
which mortgagee was not liable.—^A. 
G. Graben Motor Co. v. Brown 
Garage Co., supra. 


32. U.S.—Perpetual Building &Loan 
Ass’n V. Irving Trust Co., C.C.A. 
Pa, 52 F.2d 565—New York Trust 
Co. V. Island Oil & Transport Co., 
C.C.A.N.Y., 33 F.2d 104, 79 A.L.R. 
1007. 

Ark.—Cain v. Songer, 3 S.W.2d 315, 
176 Ark. 551. 

Cal.—Miller v. Struven, 218 P. 287, 
63 Cal.App, 128. 

Conn.—^Pietrantonio v. Scalo, 181 A. 
628 — Hartf ord-Connecticut Trust 
Co. V. Puritan Laundry of Hart¬ 
ford, 111 A. 149, 95 Conn. 172. 

N.C.—Cowan v. Dale, 128 S.E. 155, 
189 N.C. 684. 

Or.—^Kenney v. Hurlburtr 172 P. 490, 

88 Or. 688, Ij.R.A. 191SE 652, Ann. 
Cas.l918E 737, modihed on other 
grounds 173 P. 158, 88 Or. 688, L. 
R.A.1918E 652, Ann.Cas.l918E 737. 

11 C.J. p 563 note 66. 

33. N. J.—Pancoast v. Miller, 29 N.J. 
Law 250. 

11 C.J. p 563 note 67. 

34!. U.S.—Fruehauf Trailer Co. v. 
Bridge, C.C.A.Mich., 84 F.2d 660— 
In re Milliron Const. Co., D.C.Pa,! 
48 F.2d 298. 

Cal.—Wehrle v. Marks, 25 P.2d 61, 
134 Cal.App. 141. 

Colo.—^Fisher v. Norman Apartments, 
72 P,2d 1092. 

Conn.—Bickart v. Sanditz, 136 A. 
580, 105 Conn. 766—^Adler, Salzman 
& Adler v. Ammerman Furniture 
Co., 123 A. 268, 100 Conn. 223. 

Del.—JefCerson v. Stuckert, 104 A. 
781, 12 Del.Ch. 45. 

Fla.—^Berlein v. Eddy, 104 So. 780, 

89 Fla. 484. 

N.J.—Mill Factors Corporation v. 
Guardian Trust Co., 154 A. 420, 107 
N.J.Law 529—Stulz-Sickles Co. v. 
Fredburn Const. Corporation, 169 
A. 27, 114 N.XEq. 475. 

N.Y.—^Rotkowitz v. Sohii, 239 N.Y.S. 
639, 136 Misc. 265. 
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N.C.—Cowan v. Dale, 128 S.E. 155, 
189 N.C. 684. 

Pa.—Enterprise Wall Paper Co. v. 
Nilson Rantoul Co., 103 A. 923, 260 
Pa. 540—Commonwealth v. Mathis, 

5 Pa.Dist. & Co. 191. 

R.I.—Millard v. Hali, 135 A. 855. 

11 C.J. p 564 note 73. 

Purpose of statute 
Statute requiring immediate deliv- 
ery of property is intended to pre- 
vent mortgagor qbtaining spurious 
credit.—New York Trust Co. v. Is¬ 
land Oil & Transport Co., C.C.A.N.Y., 
33 P.2d 104. 79 A.L.R. 1007. 
After-acquired property 

(1) A mortgage of after-acquired 
property where possession is not 
transferred is void as to creditors. 

U. S.—^Westinghouse Electric & Mfg. 
Co. V. Brooklyn Rapid Transit Co., 
C.C.AN.Y., 263 P. 532—In re P. J. 
Sullivan Co., D.C.N.Y.. 247 P. 139, 
affirmed 254 P. 660, 166 C.C.A. 158. 

Mass.—^West Springfield Trust Co. v. 
Hinckley, 154 N.E. 580, 258 Mass. 
157. 

(2) However, the rule does not ap- 
ply if the mortgage is of crops to be 
raised.—^West Springfield Trust Co. 

V. Hinckley, supra. 

Notice to third persons 

An unrecorded instrument to se¬ 
cure a loan, in effect an equitable 
mortgage between the parties, is not 
notice to third persons where the 
borrower keeps possession of the 
property.—Taylor v. Hildebrand Pos¬ 
ter Advertising Co., 68 S.W’.2d 211, 
187 Ark. 53. 

Property located in another state 
A statute which requires change of 
possession to accompany mortgage 
of personalty in order to perfect ti- 
tle as against creditors of, or subse- 
quent purchasers from, mortgagor, 
does not apply to property which 
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mortgage presumptively fraudulent under statutes 
providing therefor,^^ and it has been so held in 
some jurisdictions under the common law in the 
absence of statute,in which jurisdictions the pre- 
sumption of fraud has been held to be removable 
by evidence shovving the transaction to be fair and 
honest, and by the giving of a reasonable explana- 
tion of the retention of possession.^? In like man- 
ner under the common law in some jurisdictions, it 
has been held that no presumption arose from the 
fact of retention of possession, but that such reten¬ 
tion was to be considered simply as a circumstance 
bearing generally upon the question of fraud.3S Re¬ 
tention of possession as a circumstance indicating 
fraud applies only to cases in which the mortgagor 
retains a possession which he had prior to the mort- 
gage and not where he has possession of property 
which was not his before the mortgage,^^ and to 
cases in which a change of possession is practica- 

ble.40 

A mortgagee of personal property is not required 
to accept possession on tender thereof by the mort¬ 


gagor uniess he is bound by contract to do so or 
equity might require such action to be taken to pre- 
vent fraud.^i 

Possession consistent zvith terms of deed. Many 
of the authorities holding that the retention of pos¬ 
session by the mortgagor did not render the mort- 
gage fraudulent per se recognized a distinction in 
this regard between absolute and conditional sales,^^ 
holding that a mortgage was removed from the op- 
eration of the rule relative to absolute sales by rea- 
son of the fact that possession by the mortgagor 
might be regarded as consistent with the terms of 
the deed.'^^ Some cases of this character held that 
there need not be an express provision in the mort¬ 
gage to the effect that the mortgagor might retain 
possession until default,^^ while other cases made 
such a provision essentiaL'^5 Jn other jurisdictions, 
however, there was an express refusal to recognize 
the distinction between absolute and conditional 
sales, 46 even where there was an express provision 
that the mortgagor should remain in possession.^^ 
In stili other jurisdictions, the distinction was held 


was located in another state, where 
chattel mortgage was executed and 
was later brought into state wdthout 
knowledge or consent of mortgagee. 
—General Credit Corporation v. 
Rohde, 187 A. 676, 122 Conn. 100. 
Secret agreement 

A chattel mortgage, given in con- 
nection with a secret agreement to 
keep its existence a secret for the 
purpose of protecting the mortga- 
gor’s credit, is fraudulent as to cred- 
itors.—Moore v. Wood, Tenn.ChA,, 
61 S.W. 1063. 

Ittortgage to iiioxtgagor’s father 
111.—Watkins v. Dunbar,* 232 111. 

App. 1. 

Mortgage in form of sale 

The presumption arising from re¬ 
tention of possession by vendor ap¬ 
plies,'in favor of creditors and pur- 
chasers,' to all transactions which 
are in the form of sales, but in fact 
mortgages or other security for the 
repayment of debt, unless within ex- 
ceptions contained in Gen.St,1918 § 
5206 authorizing the mortgagor to 
retain possession under certain con¬ 
ditione if the mortgage is recorded. 
Thus an agreement reciting that ven¬ 
dor conveyed, sold, and delivered a 
truck to vendee, was ineffective as 
against creditors or purchasers of 
vendor, where possession was per- 
mitted to be retained by vendor.— 
Adler, Salzman Adier v. Ammer- 
man Furniture Co., 123 A. 268, 100 
Conn. 223. 

Effect of general coiiveying clause 

Where property described in cor¬ 
porate mortgage is not such as to 
make it void, it cannot be attacked 
by subseauent creditors on ground 


that general conveying clause in¬ 
cludes property not proper to be 
mortgaged, possession of which is 
reserved to mortgagor.—Morgan 
Bros. V. Dayton Coal & Iron Co., 
183 S.W, 1019, 134 Tenn. 228. 

35. Minn.—Singer v. Farmers’ State 
Bank of Goodridge, 201 N.W. 414, 
161 Minn. 301—^First Nat. Bank 
v. Wiggins, 191 N.W. 264, 154 
Minn. 84. 

Effect of Uniform Praudulent Coa- 
veyaace Act 

Such a statute protecting creditors 
against chattel mortgage where 
mortgagor remains in possession was 
held not repealed by implication by 
Uniform Fraudulent Conveyance Act. 
—Glasser v. 0’Brien, 215 N.W. 517, 
172 Minn. 355. 

“Creditor” constraed 

(1) “Creditor,” within such a stat¬ 
ute for the protection of creditors, 
has been held not a general creditor 
but one who, under legal process, has 
laid hold of the mortgaged property. 
—Singer v. Farmers' State Bank of 
Goodridge, 207 N.W. 631, 166 Minn. 
327. 

(2) One sufficiently proving valid- 
ity of attachment of mortgaged hors- 
es and cause of action was creditor, 
within the statute protecting him 
against mortgage taken in bad faith 
where mortgagor remains in posses¬ 
sion.—Glasser v. 0'Brien, 215 N.W. 
517, 172 Minn. 355. 

Eeclaration of common laW 

Statute making chattel mortgage 
without change of possession prima 
facie fraudulent merely declared 
common law.—In re Myers, C.C.A.N. 
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Y., 24 F.2d 349, modifying on other 
grounds, D.C., 19 F.2d 600. 

36. Ky.—Snyder v. Hitt, 2 Dana 204. 
11 C.J. p 563 notes 69, 70. 

37. Kan.—^Arkansas City Bank v. 
Swift, 46 P. 950, 57 Kan. 460. 

11 C.J. p 563 note 71. 

38. U.S.—Fletcher v. Morey, C.C. 
Mass., 9 F.Cas.No.4,864, 2 Story 
555. 

11 C.J. p 564 note 74. 

38. U.S.—^Almy v. Wilbur, C.C.R.I., 

1 F.Cas.No.256; 2 Woodb. & M. 371, 
reversed on other grounds 12 How. 
180, 13 L.Ed. 944. 

40. U.S.—Conrad v. Atlantic Ins. Co. 
of New York, Pa., 1 Pet. 386, 7 L. 
Ed. 189. 

Pa.—Luckenbach v. Brickenstein, 5 
Watts & S. 145. 

41. Idaho.—Colorado Nat. Bank of 
Denver v. Meadow Creek Live 
Stock Co., 211 P. 1076, 36 Idaho 
509. 

42. Mass.—Homes v. Crane, 2 Pick. 
607. 

11 C.J. p 564 note 77. 

43. Me.—Lunt v. Whitaker, 10 Me. 
310. 

11 C.J. p 565 note 78. 

44. Tenn.—Maney v. Killough, 7 
Yerg. 440. 

11 C.J. p 565 note 79. 

45. IlL—Funk v. Staats, 24 111. 632. 
11 C.J. p 565 note 80. 

46. Conn.—Gaylor v. Harding, 37 
Conn. 508. 

11 C.J. p 565 note 81. 

47. Pa.—Clow v. Woods, 6 Serg. & 
R. 275, 9 Am.D. 346. 

11 C.J. p 565 note 82. 
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not to remove the presumption of fraud but merely 
to render it rebuttable.^^ 

§ 190. Effect of Recording Acts 

Generally, where the mortgage is recorded, a trans¬ 
fer of possession of the mortgaged property to the mort- 
gagee is not necessary. 

Under the recording acts generally, a transfer of 
possession of the mortgaged property is unneces- 
sary where the mortgage is filed or recorded,'^^ the 
purpose of registration being to take the place of a 
transfer of possession.^^ Hence, where the mort- 
gage is filed or recorded, it is not invalidated by the 
fact that it contains a provision for the retention of 
the possession of the property by the mortgagor,»! 
and conversely, in some jurisdictions, where the 
mortgage expressly stipulates that the mortgagee 
shall have possession, the fact that the mortgagor 
retains possession will not invalidate it.^^ A statute 
which provides for exceptions to the general rule 
requiring delivery of the property must be strictly 
complied with,^^ and when so provided by the stat¬ 
ute, in order that the mortgagor may retain pos¬ 
session of the mortgaged property, it must be pro¬ 
vided in the instrument itself that he is to retain 
possession.^^ 


The filing of a mortgage is only a substitute for 
the transfer of possession and it is not a protection 
against a secret fraud.®® 

Presumption of fraud. Under the generally ac- 
cepted 'rule, the registration of a chattel mortgage 
rebuts any inference of fraud which might other- 
wise arise from the continued possession of the 
grantor,56 but in some jurisdictions the statutes, 
notwithstanding the recording acts, make the reten¬ 
tion of possession by the mortgagor of the goods 
mortgaged prima facie evidence of fraud.®^ This 
presumption which arises only in favor of the per- 
sons contemplated by the statute®® may be rebut- 
ted by proof of actual good faith,^® and continues 
only as long as the mortgagor continues in posses- 
sion.®^ Further, this presumption applies only to 
goods of which possession may be properly predi- 
cated, and not to choses in action.®^ The statutory 
presumption against the mortgagee does not extend 
to his vendee, so that the latter need not prove af- 
firmatively the good faith of the transfer in order 
to prevail against creditors of the mortgagor.® 2 
A failure to record the mortgage will reinstate 
the common-law presumption of fraud arising from 
retention of possession by the mortgagor,®® in the 
absence of exceptions created by statute.®^ 


48. N.J.—Runyon v. Groshon, 12 N. 
J.Eq. 86. 

11 C.J. p 565 note 83. 

49. U.S.—In re Kolb Carton Co., C. 
C.A.Conn., 9 F.2d 706. 

Conn.—Hartford Production Credit 
Ass'n V. Clark, 172 A. 266, 267, 118 
Conn. 341, citin^ Corpus Juris. 

11 C.J. p 565 note 84. 

3Cortg'ag'6 to federal ageucy 

Production credit association or- 
ganized under Farm Credit Act to 
make loans for production and mar- 
keting’ of farm products whose stock 
was held by borrowing farmsrs and 
production credit Corporation is a 
"‘federal agency” within statute va- 
lidating chattel mortgage to federal 
agency upon recording mortgage 
without delivery of possession of 
mortgaged property to mortgagee.— 
Hartford Production Credit Ass’n v. I 
Clark, 172 A. 266, 118 Conn. 341. 

After-acquired property 
When so provided by the recording 
statute, a transfer of possession of 
after-acquired property, sufficiently 
described and identified when record¬ 
ed, is unnecessary to effect a valid 
mortgage thereof.—^In re Kolb Car¬ 
ton Co., C.C.A.Conn.. 9 F.2d 706. 

50. U.S.—Morris v. Brush, C.C.Tex., 
17 F.Cas.No.9.828, 2 Woods 354. 

Ark.—^Wilson v. Crittenden County 
Bank, etc., Co., 135 S.W. 885, 98 
Ark. 379. 

11 C.J. p 565 note 85. 
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51. U.S.—^Hill V. Ryan Grocery Co., 
Miss., 78 F. 21, 23 C.C.A. 624. 

11 C.J. p 566 note 86. 

52. Mo.—State v. Cooper, 79 Mo. 464. 

53. Conn.—^Bickart v. Sanditz, 136 
A. 580, 105 Conn. 766. 

111.—Southern Surety Co. v. People's 
State Bank of Astoria, 243 Ill.App. 
195, reversed on other grounds 163 
N.E. 659, 332 111. 362. 

Or.—Ruth V. Cox, 291 P. 371, 134 Or. 
200 . 

Property used and situated within 
manufacturiug piant 

(1) To come within statutes pro- 

viding that a mortgagor’s retention 
of personal property included in the 
mortgage of a manufacturing piant 
and equipment shall not affect the 
lien of the mortgagee, and extending 
the lien to similar after-acquired 
property, the property must be situ¬ 
ated and used within the piant.— 
Bickart v. Sanditz, 136 A. 580, 105 
Conn. 766. I 

(2) Motor trucks are .not “used 
within piant,’* within such statutes. 
—Bickart v. Sanditz, supra—^Alder, 
Salzman & Adler v. Ammerman Fur- 
niture Co., 123 A. 268, 100 Conn. 223. 

54. 111.—Southern Surety Co. v. Peo- 
ple’s State Bank of Astoria, 243 
111. App. 195, reversed on other 
grounds 163 N.E. 659, 332 111. 362. 

11 C.J. p 566 note 88. 

55. U.S.—Calkins v. Lichtig, Mich., 
251 F. 844. 164 C.C.A. 60. 
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56. Mont.—Heilbronner v. Lloyd, 42 
P. 853, 17 Mont. 299. 

11 C.J. p 566 note 89. 

57. Neb.—Fred Krug Brewing Co. v. 
Healey, 99 N.W. 489, 101 N.W. 329, 
71 Neb. 662. 

11 C.J. p 566 note 90. 

58. Minn.—Hazlett v. Babcock, 66 N. 
W. 971, 64 Minn. 254. 

11 C.J. p 566 note 91. 

59. Neb.—Denver First Nat. Bank v. 
Lowrey, 54 N.W. 987, 36 Neb. 290. 

11 C.J. p 566 note 92. 

60. Neb.—^Fred Krug Brewing Co. v. 
Healey, 99 N.W. 489, 101 N.W. 320. 
71 Neb. 662—Chaffee v. Atlas Lum- 
ber Co.. 61 N.W. 637, 43 Neb. 224, 
47 Am.S.R. 753. 

61. N.T.—Curtis v. Leavitt, 17 Barh- 
309. 

11 C.J. p 566 note 94. 

62. Minn.—Marsh v. Armstrong, *20 
Minn. 81, 18 Am.R. 355. 

63. Cal.—Ruggles v. Cannedy, 53 P. 
911, 59 P. 827, 127 Cal. 290, 46 L. 
R.A. 371. 

N.J.—Fidelity Trust ‘Co. v. Staten 
Island Clay Co., 63 A. 441, 70 N.J. 
Eq. 558. 

Or,—^Marks v. Miller, 28 P, 14, 21 Or. 

317, 14 L.R.A. 190. 

11 C.J. P 566 note 96. 

64. Mont.—Stewart v. HofEman, 77 
P. 689, 81 P. 3, 31 Mont. 184. 

Wis.—St. Louis Clay Products Co. v. 
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§ 191. Consumable and Perishable Property 

Generally a mortgage of property which is consum¬ 
able In Its use is prima facie fraudulent if possession is 
reserved by the mortgagor and invalid or fraudulent per 
se if the right to use such property is also reserved. 

While there are some authorities to the effect that 
articles subject in their nature to be consumed. in 
their use may be mortgaged without any imputation 
of fraud,®5 and conversely it has been held that 
some property may be so transient in its nature 
that it cannot be mortgaged,^® the general rule is 
that a mortgage of property which is consumable 
in its use is prima facie fraudulent, if possession is 
reserved by the mortgagor,®"^ and that it is invalid 
or fraudulent per se if the right to use such prop¬ 
erty is also reserved.®^ The fact that the mortga¬ 
gor is allowed to use property consumable in the 
use conveyed in the mortgage may likewise be con- 
clusive proof of fraud where no permission for 
such use appears on the face of the mortgage.^9 
However, it has been said that the rule must be ap- 
plied, if possible, in a reasonable manner,*^® 
it has been held that a mortgage is not fraudulent 
on its face because of the fact that it includes a 
relatively small portion of perishable or consum¬ 
able property of which the mortgagor is allowed to 
retain the use.'^^ So, where the mortgage is on 
personalty not necessarily consumable in its use, it 
will not be held invalid unless it appears from the 
instrument, taken as a whole, that the reservation 
is inconsistent with the purposes of the instrument 
and for the benefit and advantage of the grantor.'^^ 
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According to one line of authorities where the 
mortgagor is allowed to remain in* the possession 
and use of property, a part of which is consumable, 
the mortgage is invalid as a whole,but under oth- 
er authorities it is invalid only as to the consumable 
property. 

Exempt property. An agreement permitting a 
mortgagor, a farmer, to use sufficient property cov- 
ered by the mortgage for the actual subsistence of 
his family, such property being exempt under the 
statute, does not in validate the mortgage. ^ 5 

Vse of property for benefit of mortg-agee, The 
rule that the mortgage is rendered fraudulent in 
law because of an agreement between the mortga¬ 
gor and the mortgagee that the mortgagor may ap- 
ply the mortgaged property to his own use is not 
applicable to a case where property is applied to the 
benefit of the mortgagee,*^® although it has been 
held that, where a mortgage covered cattle and 
grain, a permission to the mortgagor to use the 
grain in feeding the stock was in effect a provision 
allowing the consumption of the grain for the mort- 
gagor^s benefit, and fraudulent. 

§ 192. Time of Taking Possession 

The mortgagee Is only required to take possesslort 
before any adverse rights attach to the property, but 
to cut off possible intervening creditors he must take 
possession at the time of the execution of the mortgage. 

The mortgagee is only required to take posses¬ 
sion before any adverse rights attach to the prop- 
erty,78 but to cut off possible intervening creditors 
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Ghristopher, 140 N.W. 351, 152 Wis. 
603. 

11 C.J. p 567 note 97. 

65. Me.—Groogins v. Gilmore, 47 Me. 
9, 74 Am.D. 472. 

6& Mass.—ShurtlefC v. Willard, 19 
Fick. 202. 

67. Mass.—^Robbins v. Parker, 3 
Mete. 117. 

31 C.J. p 567 note 1, 

Bouds and mortgfag^e of Corporation 
The bonds and mortgage of a Cor¬ 
poration may be attacked on the 
ground that they are invalid as con- 
veying consumable property or re- 
serving other benefits to the mortga¬ 
gor, who is permitted to continue in 
possession, by subsequent creditors. 
—Morgan v. Dayton Coal, etc., Co., 
183 S.W. 1019, 134 Tenn. 228. 

68. U.S.—Coggin v. Hartford Acci¬ 
dent & Indemnity Co., D.C.N.C., 9 
P.Supp. 785, reversed on other 
grounds, C.C.A., Hartford Accident 
& Indemnity Co. v. Coggin, 78 P. 
2d 471, certiorari denied Coggin v. 
Hartford Accident & Indemnity 

, Co., 66 S.Ct 141, 296 U.S. 620, 80 


L.Ed. 472, rehearing denied 56 S.Ct. 
169, 296 U.S. 663, 80 L.Ed. 440. 
111.—Meyer v. Martin, 184 N.E. 617, 
351 IU. 386, reversing on other 
grounds 268 Ill.App. 52—Talty v. 
Schoenholz, 154 N.E. 139, 323 111. 
232, 49 A.L.E.. 1487, reversing on 
other grounds 238 Ill.App. 635— 
Lawrence v. Elmwood Elevator Co., 
258 I11.APP. 101. 

11 C.J. p 567 note 2. 

69. Tenn.—^Morris v. Clark, Ch.A., 62 
S.W. 673. 

11 C.J. p 567 note 3. 

7a N.Y.—Spurr v. Hali, 61 N.T.S. 
854, 46 App.Div. 454, affirmed 60 N. 
E. 1120, 168 N.Y. 593. 

11 C.J. p 567 note .4. 

71. 111.—^IMeyer v. Martin, 184 N.E. 
617, 351 Hl. 386, reversing 268 111. 
App. 52. 

11 C.J. p 568 note 5. 

72. Tenn.—Morgan v. Dayton Coal, 
etc., Co.. 183 S.W. 1019, 134 Tenn. 
228. 

11 C.J. p 568 note 6. 

73. N.Y.—Hedges v. Polhemus, 30 
N.Y.S. 556. 9 Misc. 680. 
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Tenn.—Simpson v. Mitchell, 8 Yerg. 
417—Sommerville v. Horton, 4 
Yerg. 541, 26 Am.D. 242. 

74. III.—Meyer v. Martin, 184 N.E. 
617, 351 IU. 386, reversing 268 111. 
App. 52. 

11 C.J. p 569 note 20. 

75. Minn.—Berkner v. Lewis, 158 N. 
W. 612, 133 Minn. 375. 

11 C.J. p 567 notes 1 [c], 7. 

76. Minn.—^Berkner v. Lewis, supra. 
11 C.J. p 568 note 8. 

77. N.Y.—Smith v. Cooper, 27 Hun 
565. 

Wis.—Merchants*, etc., Sav. Bank v. 

Lovejoy, 55 N.W. 108, 84 Wis. 601. 
11 C.J. p 568 note 9. 

78. U.S.—In re Riggi Bros. Co., C.C. 
A.Vt., 42 P.2d 174, certiorari denied 
Wood & Selick v. Todd, 51 S.Ct. 
85, 282 U.S. 881, 75 L.Ed. 777. 

N.Y.—Halladay v. Worthington, 163 
N.Y.S. 362, 99 Misc. 141. 

Wis.—^Waterman v. Hantke, 207 N. 
W. 946, 190 Wis. 1, rehearing de¬ 
nied 208 N.W. 992, 190 Wis. 1. 

11 C.J. p 568 note 12. 
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he must take possession at the time of the execu- 
tion of the mortgage,'^^ for, where the mortgagor 
has been allowed to retain possession, the mortga- 
gee, by subsequently taking possession, cannot val¬ 
idate his mortgage as to creditors whose rights 
have intervened.^^ The requirement for an imme¬ 
diate change of possession is satisfied by a trans¬ 
fer as soon as it can reasonably be made.^i 

§ 193. Transfer of Part of Property 

Ordinarily in the absence of statute dellvery to the 
mortgagee of part of the property included in the mort¬ 
gage will render it valid as to the part delivered. 

Delivery to the mortgagee of part of the prop¬ 
erty included in a mortgage will ordinarily render 
it valid as to the part delivered but under a 
statute declaring a mortgage void without delivery, 
transfer of part of the property has been held in- 
sufficient, and the mortgage was held void even as 
to that part which was delivered.^^ 

§ 194. Effect of Default 

The mortgagee, to preserve his lien against fnterven- 

79. Mo.—^Landis v. McDonald, 88 
Mo.App. 335. 

11 C,J. p 568 note 11. 

80. IT.S.—Goldstein v. Rusch, D.C. 

N.T., 54 F.2d 86, modified on other 
grounds, C.C.A., 56 F.2d 10, certio¬ 
rari denied 53 S.Ct. 9, 287 U.S. 604, 

77 L.Ed. 626—Timmer v. Talbot, 

D.C.Mich., 19 F.Supp. 687, affirmed, 

C.C.A., Lemmen v. Timmer, 89 F. 

2d 1011. 

Mich.—Ransom & Randolph Co. v. 

Moore, 261 N.W. 128, 272 Mich. 31. 

11 C.J. p 569 note 15. 

Onmior mortgragree 

Taking possession of the goods 
after a junior mortgage is executed 
but before its recordation will not 
. give the senior mortgage preference 
—Swayne v. Tillotson, 127 N.W. 667, 

148 lowa 501. 

81. N.J.—^Hardcastle v. Stiles, 59 A 
1117, 70 N.J.Law 828, affirming 55 
A. 104, 69 N.J.L. 551. 

11 C.J. p 569 notes 13, 14 [a]. 

Stock certificates outside state 
Lien of New York chattel mort¬ 
gage on stock certificates delivered 
six months after mortgage was ex¬ 
ecuted was good, where certificates 
were delivered immediately on enter- 
ing New York.—^New York Trust Co 
V. Island Oil & Transport Co., C.C.A. 

N.Y., 33 F.2d 104, 79 A.L.R. 1007. 

88. lowa.—Stewart v. Smith, 14 N. 

W. 310, 60 lowa 275. 

83. N.Y. — Benedict v. Smith, 10 
Paige 126—Goodhue v. Berrien, 2 
Sandf.Ch. 630. 


ing rights, must take possession of the mortgaged prop¬ 
erty within a reasonable time after default. 

A chattel mortgage is not, unless the statute so 
provides, void merely because the mortgagor is al¬ 
lowed to retain possession of the property after de¬ 
fault,but such possession may be prima facie 
evidence of fraud,®^ at least where unreasonably 
prolonged;S6 and in some jurisdictions it is a fraud 
per se to allow the property covered by a chattel 
mortgage to remain in the hands of the mortgagor 
for an unreasonable time after default.^"^ Hence 
the mortgagee must use due diligence and take pos¬ 
session within a reasonable time after default, oth- 
erwise he may lose his lien against intervening 
rights.What constitutes a reasonable time must 
depend on the circumstances of each case,^^ unless 
the time is fixed by statute.^ ^ It has likewise been 
held fraudulent to allow the property to remain in 
the mortgagor^s hands after sale on foreclosure.^^ 
The rule requiring the mortgagee to take posses¬ 
sion within a reasonable time after default ddes not, 
however, apply as between. the parties, ^2 qj- 
against a purchaser from the mortgagor before ma- 
turity,®2 or as against the personal representatives 
of a deceased mortgagor,^^ or the divorced wife of 

Colo.—Metropolitan State Bank v 
Wright, 209 P. 804. 72 Cain. 106. 

111.—Maxcy-Barton Organ Co. v. Glen 
Bldg. Corporation, 189 N.E. 326, 
355 111. 228, 95 A.LR. 321—Mer- 
chants’ & Manufacturers’ Securi- 
ties Co. V. Graydon, 248 111.App. 
201 . 

Siz days 

Chattel mortgagee does not preju- 
dice rights by waiting six days after 
default before taking possession of 
mortgaged taxicabs under a statute 
which provides that a chattel mort¬ 
gage is a good lien until ninety days 
after default.—Merchants’ & Manu¬ 
facturers’ Securities Co. v. Graydon, 
248 IlLApp. 201. 

Ijevy before expiratiou of time 
A creditor is not authorized to levy 
an execution on the property within 
a period of thirty days after ma- 
turity where a statute allots that 
period of time for the mortgagee to 
take possession.—^W^hittier v. First 
Nat. Bank, 214 P. 536, 73 Colo. 153. 
91. 111.—Thompson v. Yeck, 21 111. 
73. 

98. U.S.—Hallack v. Tritch, C.C. 

Colo., 11 P.Cas.No.5,956, 17 Nat 
Bankr.Reg. 293, 

111.—Sondheimer v. Graeser, 50 N.B. 
174, 172 IlL 293, affirming 72 IlL 
App. 41. 

11 C.J. p 570 note 28. 

98. 111.—Sondheimer v. Graeser, su¬ 
pra. 

11 C.J. p 570 note 29. 

94. 111,—Sumner v. McKee, 89 IU. 
127. 


84. Colo.—Morse v. Morrison, 66 P. 
169, 16 Colo.App. 449. 

11 C.J*. p 569 note 21« 

85, Ala.—Steele v. Adams, 21 Ala, 
534. 

11 C.J. p 569 note 22. 

88. Ala.—Mitcham v. Schuessler, 13 
So. 617, 98 Ala. 635. 

11 C.J. p 569 note 23. 

87. IlL—Williams v. Head, 219 111 
App. 5—Logan Square Trust ^ 
Sav. Bank v. Traeger, 214 111.App 
513—^Albert Pick & Co. v. Spoor. 
212 IlLApp. 612. 

11 C.J. p 569 note 24. 

88. Colo.—^Anglo-American Mill Co 
V. First Nat. Bank, 230 P. 118, 
76 Colo. 57. 

IlL—Maxcy-Barton Organ Co. v. Glen 
Bldg. Corporation, 189 N.E. 326, 
355 IlL 228, 95 A.L.R. 321. 

11 C.J. p 569 note 25. 

89. IlL—^Albert Pick & Co. v. Spoor, 
212 IlLApp. 612. 

11 C.J. p 570 note 26. 

Delay of two months 
Under the statute making a chattel 
mortgage null and void as to third 
persons unless the mortgagee takes 
possession within a reasonable time 
after the maturity of the secured 
debt, a delay of two months after 
the maturity in taking possession 
was unreasonable. — Logan Square 
Trust & Sav. Bank v. Traeger, 214 
IlLApp. 513. 

99. U.S.—^Radetsky v. Gramm-Bem- 
stein Motor Truck Co., C.C.A.C 0 I 0 ., 
4 F.2d 965. 
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a mortgagor,^^ or generali}^ to those standing in the 
same relation to the mortgagee as the mortgagor.^® 

The institution of foreclosure proceedings with 
reasonable diligence rebiits any presumption of 
fraud arising from retention of possession by the 
mortgagor after default.^'^ 

Junior mortgagee, Until maturity of a junior 
mortgage the junior mortgagee can derive no ad- 
vantage from the delay of the first mortgagee to 
foreclose ;9S it is sufficient if the senior mortgagee 
actually takes possession before the junior mortga¬ 
gee does;^^ but it has been held that after the ex- 
piration of the time for taking possession has elaps- 
ed, one of several successive mortgagees who first 
acquires possession is entitled to hold So a 
second mortgagee who takes possession as soon as 
his debt is due will be preferred to a first mortga¬ 
gee who has permitted the debtor to retain the prop- 
erty for an unreasonable time, or longer than the 
time fixed by statute, after his debt matured.- 

Breach of stipulatio-n by mortgagor. The require- 
ment that the mortgagee take possession after de- 
fault does not apply upon breach of a stipulation in 
the mortgage by the mortgagor before maturity of 
the debt.3 

§ 195. Retention of Possession as Agent of 
Mortgagee 

The mortgagor may retain possession as agent for 
the mortgagee. 

It cannot be said as matter of law that the mort¬ 


gagor can never retain possession as agent for the 
mortgagee.*^ 

§ 196. Return of Possession to Mortgagor 

After the titie of the mortgagee has become absolute 
after default or after foreclosure, he may return posses¬ 
sion of the property to the former mortgagor wlthout 
prejudice to his rights as to creditors of the mortgagor, 
but such action is a circumstance from which fraud 
may be determined. 

After the titie of the mortgagee has been made 
absolute by foreclosure, there seems to be no objec- 
tion to a return of the property into the custody of 
the former mortgagor,^ although it has been held 
that, while such an act does not amount to a fraud 
in fact,^ it is a badge of fraud,and a circumstance 
from which the jury may determine actual fraud.^ 
Where the mortgagee has taken possession after 
default, and has retained it for a time long enough 
to advise all parties of the change of ownership, the 
effect of his taking possession is not destroyed by 
the fact that he subsequently allows the property to 
pass into the possession of the mortgagor.^ Where 
a mortgagee takes possession of the mortgaged chat- 
tels before any other right or lien attaches, and his 
titie thus becomes good against all the world, it has 
been held that he may lend or hire such chattels to 
the mortgagor for occasional or temporary use 
without prejudice to his security.^^ Where, on de¬ 
fault in some of a series of notes secured by a chat- 
tel mortgage, the mortgagee takes possession for 
the purpose of enforcing a payment of the amount 
due, he does not, by acceptance of payment of the 
notes which have matured, and by releasing the 


95. 111.—^Root V. Utter, 173 Ill.App., 

473. I 

96. 111. —Sondheimer v. Graeser, 5Q 
N.E. 174, 172 111. 293, affirming 72 
I11.APP. 41. 

11 C.J. p 570 note 32. 

97. Ala. —• Simerson v. Decatur 
Branch Bank, 12 Ala. 205. 

11 C.J. p 570 note 37. 

98. Ala.—^Lanier v. Driver, 24 Ala. 
149. 

111.—^Andrews v. Sarantakis, 185 111. 
App. 382—Cunningham v. N. O. 
Nelson Mfg. Co., 17 Ill.App. 510. 

Wis.—Lyman v. Smith, 21 Wis. 674. 

99. 111.—Weber Impl. Co. v. Hnth- 
macher, 161 Ill.App. 261—McCreary 
V. Hannah, 60 Ill.App. 449. 

1. Colo.—Owen v. Owens, 117 P. 134, 
51 Colo. 93. 

11 C.J. p 570 note 35. 

2b U.S.—Radetsky v. Gramm-Bern- 
stein Motor Truck Co., C.C.A.Colo., 
4 F.2d 965. 

Colo.—^Broadhead v. Farmers' State 
Bank of Sedgwick, 211 P. 376, 72 


Colo. 430—^Metropolitan State Bank 
V. Wright, 209 P. 804, 72 Colo. 106. 
11 C,J. p 570 note 36. 

Sffect of statute pertaiuing to uotice 
The rule that the holder of a first 
mortgage lien upon chattels loses his 
lien by failure to take possession 
of the mortgaged chattels within 
thirty days after the secured debt 
becomes due, or, in lieu thereof, to 
file an extension, as against the hold¬ 
er of a junior chattel mortgage lien, 
although the chattel mortgage cre- 
ating such junior lien expressly pro¬ 
vides that the same “is subject to 
the prior mortgage,” is not affected 
by Chattel Mortgage Act 1917 § 4, 
providing that one who acquires an 
inter est in property subject to an 
unrecorded mortgage, but who has 
actual knowledge of the mortgage, 
takes subject to the mortgage as if 
it had been recorded, the statute 
giving the mortgagee as against one 
with actual notice of the mortgage, 
the same, but no greater, rights than 
he has against one with constructive 
notice.—Broadhead v. Farmers’ State 
Bank of Sedgwick, 211 P. 376, 72 
Colo. 430. 


3- 111.—Southern Illinois Nat. Bank 
of Ea’st St. Louis v. Thaxton, 224 
111.App. 554. 

Bemoval from couuty 
111.—Southern Illinois Nat. Bank of 
East St. Louis v. Thaxton, supra. 

4. Colo.—Rhodes v. Harmon, 231 P. 
222, 76 Colo. 565. 

Statute requiriug transfer to mort. 

gagee after default 
Colo.—Rhodes v. Harmon, supra. 

5. 111.—^Hanford v. Obrecht, 49 111. 
146—Cunningham v. Hamilton, 25 
111. 228—^Funk v. Staats, 24 111. 632. 

6. 111.—^Reynolds v. Patterson, 4 111. 
App. 183. 

7. Ga.—^Williams v. Kelsey, 6 Ga. 
365. 

111.—Reynolds v. Patterson, 4 IlLApp. 
183. 

8. 111.—^Reynolds v. Patterson, su- 
pra. 

9. 111.—Cunningham v, Hamiltop, 25 
111. 228. 

11 C.J. p 571 note 47. 

10. Ark.—Garner v. Wright, 12 S.W. 

1 785, 52 Ark. 385, 6 L.R.A. 715. 
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property to the mortgagor, destroy his lien for de- 
ferred payments not yet due.^i It has also been 
held that it is not condusive of fraud for a mortga- 
gee in possession of the mortgaged property to de- 
liver the same to the mortgagor for the pnrpose of 
private sale, and to account for the proceeds; nor 
will his security be destroyed by such act, even 
though the sale of the mortgaged property is not 
conducted in the manner provided in the mort- 

gage.i2 

Trust receipts. Where the mortgagee returns the 
chattels to the mortgagor and takes trust receipts 
from him, he cannot assert a lien as against credi- 

tors of the mortgagor.^3 

§ 197. Questions for Jury 

Questlons of fact as to such matters as fraud, reten- 
tlon of possession, and the reasonableness of the time 
within which the mortgagee has taken possession are 
for the Jury. 

The question of actual fraud in retention of pos¬ 
session should be submitted to a jury,i^ and where 
there is a valid consideration for the mortgage the 
retention of possession by the mortgagor need not 
be explained in order that the question of fraud 
be submitted to the jury.^^ Even in those States 
where the retention of possession is fraudulent per 


se, the question of whether possession was retained 
must be submitted to the juryA® The finding of 
the jury on the question of fraud is condusive,^" 
except where the court is justified in granting a 
new trial.^^ 

The question as to whether the mortgagee has 
taken possession within a reasonable time after the 
execution of the mortgage is for the jury.^^ 

§ 198. Waiver or Estoppel 

A creditor waives the necessity of a transfer of pos¬ 
session by extending credit when he has actuai knowU 
edge of the mortgage. 

A creditor waives the necessity of a transfer of 
possession when, with actual knowledge of the 
mortgage, he extends credit to the mortgagor.20 

§ 199. Remedies of Creditors 
Consuit Pocket Parts for later cases. 

§ 200. - Actions to Determine and Estab- 

lish Rights 

Consuit Pocket Parts for later cases. 

§ 201. - Actions to Set Aside Mortgages 

Consuit Pocket Parts for later cases. 


D, RETENTION OF POSSESSION WITH POWER OF SALE 


§ 202. In General 

Where the mortgagor is permitted to remain in pos¬ 
session and seii the chattel, applying the proceeds to 
his own use, it Is variously held that the mortgage Is 
fraudulent per se or that it Is presumptiveiy void or that 
fraud is a question of fact. 

Where the mortgagor is allowed to remain in pos¬ 


session of the property, with power to sell it and 
to apply the proceeds to his own use, the general 
rule, in many instances aiHrmed or announced by 
statute, is that the transaction is fraudulent and 
void as to creditors,2i without regard to the actual 
intent of the parties.-^ This has been held to be 
true, although the permission to sell extends only to 


11. 111.—Lange v. Cole, 87 N.E. 880, 
239 111. 88, reversing 140 111.App. 
545. 

12. Mich.—Anderson v. Cook, 69 N. 
W, 423, no Mich. 621. 

11 C.J. p 571 note 50. 

13. Cal.—^Arena v. Bank of Italy, 
228 P. 441, 194 Cal. 195. 

Trust receipts resting* ou no prior 
ownership 

Where a person takes trust re¬ 
ceipts for property resting on no 
prior ownership of the property by 
the creditor for whose benefit the 
so-called trust is created, and leaves 
the property in possession of the one 
giving the receipt, such arrangement 
is void as against creditors.—^Arena 
v. Bank of Italy, supra. 

14. U.S.—Bank of Dillon v. Murchi- 
son, S.C., 213 F. 147, 129 C.C.A. 
499. 


N.J.—Shreve v. Miller, 29 N.J.Law 
250. 

11 C.J. p 564 note 72, p 570 note 38. 

15. N.Y.—Thompson v. Blanchard, 4 
N.T. 303. 

11 C.J. p 570 note 39. 

16. 111.—Funk V. Staats, 24 111. 632. 

17. N.Y.—Stewart v. Slater, 13 N.Y. 
Super. 83, 

11 C.J. p 571 note 41. 

18. N.Y.—Griswold v. Sheldon, 4 N. 
Y. 581. 

19. Cal.—Chaffin v. Doub, 14 Cal. 
384. 

11 C.J. p 569 note 14. 

20. Or.—^Wiggins Co. v. McMinnville 
Motor Car Co., 225 P. 314, 111 Or. 
123. 

21. U.S.—In re Ackermann, C.C.A, 
Ohio, 82 F,2d 971—Lee v. State 
Bank & Trust Co., C.C.A.N.Y., 38 P. 
2d 45—^Arbury v. Kocher, D.C.N.Y., 
18 F.2d 588—^In re Quality Garage, 
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C.C.A.Wis., 285 F. 878—In re Les- 
lie-Judge Co.. C.C.A.N.Y., 272 F. 
886, certiorari denied Green v. 
Felder, 41 S.Ct. 625, 256 U.S. 704, 
65 L.Ed. 1180. 

Colo.—Brown v. Driverless Car Co., 
280 P. 488, 86 Colo. 216. 

Ind.—Indiana Investment & Securi- 
ties Co. V. Whisman, 138 N.E. 512, 
85 Ind.App. 109. 

Minn.—First Nat. Bank v. Wiggins, 
191 N.W. 264, 154 Minn. 84. 

Mo.—Osborn v. Standard Sec. Co., 4 
S.W.2d 503, 222 Mo.App. 1186. 

Wyo.—Stockmen's Nat. Bank of Cas- 
per V. Lukis Candy Co., 33 P.2d 
254, 47 Wyo. 127. 

11 C.J. p 571 note 52.' 

Sule uot modified by statute 

Minn.—First Nat. Bank v. Wiggins, 
191 N.W. 264, 154 Minn. 84. 

22. U.S.—^Arbury v. Kocher, D.C.N. 
Y., 18 P.2d 588. 

11 C.J. p 571 note 53. 
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a portion of the property,-S bnt there is other au- 
thority that the mortgage may be valid as to prop- 
erty that is not permitted to be sold.24 some ju- 
risdictions, such a transaction is merely presump- 
tively void,-^ and m others the question of fraud 
is one of fact from ali of the evidence.26 As be- 
tween the parties the mortgage is not invalidated by 
an agreement permitting the mortgagor to 
nor is it invalidated as to a third person whcse 
claim is not based on a valuable consideration.^s 

Application of proceeds to mortgage debt. An 
agreement that the mortgagor may sell the mort- 
gaged property and apply the proceeds on the mort¬ 
gage debt is not fraudulent per se,29 bpt may be 
shown to be fraudulent by evidence aliunde.29 So, 
a mortgage is not neccssarily fraudulent because 
the mortgagee fails to sell in the manner pointed 
out in the mortgage, and permits the mortgagor to 
sell at a private sale and to account for the pro- 
ceeds.21 A permission to the mortgagor to sell the 
property at public sale, and to pay over the pro¬ 
ceeds to the mortgagee, will not render the mort¬ 
gage void as to creditors.22 

Necessity of agreement. A sale by the mortgagor 
without the consent of the mortgagee will not in- 
validate the mortgage,^^ but the consent to sell need 


not be incorporated in the mortgage,and it may 
be implied.25 Where the mortgaged articles do not 
constitute a stock of goods, permission to the 
mortgagor to use and enjoy them does not imply a 
power of sale rendering the mortgage void as to 
creditors.^® A stipulation which will invalidate the 
mortgage if incorporated in it will have the same 
effect on its validity if otherwise agreed to at the 
time the mortgage is given.37 Where a sale is per¬ 
mitted subject to conditions which show the mort¬ 
gage to be bona fide, the mortgage will not be held 
fraudulent per se.28 

Sale and replg£ement. The fact that the mortga¬ 
gor retains possession and exchanges some of the 
chattels for others of equal or greater value dces 
not render the mortgage invalid,3^and an agree¬ 
ment between a mortgagee and a mortgagor, hy 
which the mortgagor may sell a part of the mort¬ 
gaged property, and, with the proceeds, purchasc 
other property of like kind, to be secured by the’ 
mortgage in lieu of that sold, is not void as between 
the parties.^^ Where, however, the recorded mort¬ 
gage does not provide for replacements, the mort¬ 
gage as to the replaced chattels, is invalid as to 
creditors.41 Where the mortgaged property is em- 
ployed in a business from the nature of which it 
is subject to wear and tear and to the necessity of 


23. U.S.—Lee v State Bank & Trust 
Co., C.C.A,N.Y., 38 F.2d 45—In re 
Leslie-Judge Co., aC.A.N.Y., 272 F, 
886, certiorari denied Green v. Fel- j 
der, 41 S.Ct. 625, 256 U.S. 704, 65 L. 
Ed. 1180. 

11 C.J. p 571 note 54. 

Accotmts xeceivaljle 
Entire transfer of accounts receiv- 
able as security is vitiated, if as¬ 
signor reserves right of disposition 
over part of property.—Lee v. State 
Bank & Trust Co., C.C.A.N,Y., 38 F.2d 
45. 

24. Wyo.—Stockraen’s Nat. Bank of 
Casper v. Lukis Candy Co., 33 P. 
2d 254, 47 Wyo. 127. 

25. S.B.—Custer City First Nat. 
Bank v. Calkins, 93 N.W. 646, 16 
S.D. 445. 

11 C.J. p 571 note 55. 

26. Ind.—Dice v. Irvin, 11 N.E. 488, 
110 Ind. 561. 

11 C.J. p 571 note 56. 

Mortgage of acconnts 

In accordance with the rule ap- 
plying in Michigan to stocks in trade 
a mortgage or assignment of ac¬ 
counts is not -rendered invalid by 
provision authorizing mortgagor or 
assignor to apply proceeds of ac¬ 
counts in his business.—In re United 
Fuel & Supply Co., 230 N.W. 164, 250 
Mich. 325. 

27. Fla.—^McCoy v. Boley, 21 Fla. 
803. 


Wyo,—Hasbrouck v. La Febre, 152 P. 
168, 23 Wyo. 367. 

28. Fla.—McCoy v. Boley, 21 Fla. 
803. 

11 C.J. p 571 note 58. 

29. Or.—Snodgrass v. Wallowa Min¬ 
ing & Grain Co., 227 P. 294, 111 Or. 
402. 

11 C.J, p 572 note 64. 

30. Kan.—Richardson v. Jones, 43 P. 
1127, 56 Kan. 501, 54 Am.S.R. 594. 

31. Mich.—^Anderson v. Cook, 59 N. 
W, 423, 100 Mich. 621. 

32. 111,—Goodheart v. Johnson, 88 
111. 58. 

33. Colo.—^People v. Central Sav. 
Bank & Trust Co., 236 P. 1011, 77 
Colo. 451. 

11 C.J. p 572 note 59. 

Unauthoxuzed consent of xnortgagee’s 
agent 

Where mortgagee’s agent, a bank, 
without authority permitted sale of 
part of mortgaged property and col- 
lected proceeds, and its president, 
without knowledge of mortgagee, ap- 
propriated proceeds to his own use, 
the fact that mortgagor was protect- 
ed by his payment did not entitle at- 
taching creditor to priority, on 
ground that mortgagee had consent- 
ed to sale without application of 
proceeds to mortgage debt.—^People 
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V. Central Sav. Bank & Trust Co., 
supra. 

34. Kan.—Brown v. Barber, 28 P. 
184, 47 Kan. 527. 

11 C.J. p 572 note 60. 

35. U.S.—Lee v. State Bank & Trust 
Co.. C.C.A.N.Y., 38 P.2d 45. 

11 C.J. p 572 note 61. 

36. Colo.—^Wilson v. Jones, 78 P. 
622. 20 Colo.App. 317. 

11 C.J. p 572 note 62. 

37. Vt.—^Wilson v. Wallace. 32 A. 
501, 67 Vt. 646. 

38. Ala.—Birmingham News Co. v. 
Barron G. Collier, Inc., 103 So. 839, 
212 Ala. 655. 

Agreement to pay mortgage before 
sale 

Where an agreement provides that 
the mortgagor of an automobile will 
pay the mortgage in full before a 
sale of the car is completed the 
mortgage is valid.—Osborn v. Stand¬ 
ard Sec. Co., 4 S.W.2d 503, 222 Mo. 
App. 1186. 

;39. Mo.—Strop v. Hughes, 101 S.W. 
'^146, 123 Mo.App. 547, 101 S.W. 149, 
123 Mo.App. 544. 

11 C.J. p 572 note 69. 

40. Kan.—^Farraers* State Bank v. 
Bank of Inman, 254 P. 1038, 1039, 
123 Kan. 238, citing Corpus Juris. 

41. Or.—Ruth V. Cox, 291 P. 371, 134 
Or. 200. 
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replacement, a provision in the mortgage permit- 
ting the mortgagor to sell or dispose of property 
which may become worn or damaged or unsuitable 
to be used in the conduct of the business, provided 
that property equivalent in value is substituted 
therefor, is not fraudulent as to creditors^^ 

Triist receipt. Where a bank becomes the owner 
of property purchased for another by virtue of ad- 
vancing funds for that purpose and taking the bili 
of lading in its own name, the delivery of the prop¬ 
erty to the real purchaser against a trust receipt re- 
serving title and providing that the proceeds of sale 
shall be applied to the repayment of advances made 
by the bank does not constitute a loss or waiver of 
its rights,43 even though the bank delivers the 
property before it receives the trust receipt, or fails 
to insist on immediate payment of the proceeds 
when the goods are sold^^ The use of trust re- 
ceipts has become so common as to lead the courts 
to modify in some particulars the policy underlying 
the statute of frauds, by which the divorce of title 
from possession is declared either evidence of fraud 
or fraudulent per se,^5 and to resort to the doctrine 
that possession in one person, which is consistent 
with an agreement between the parties, is not incon- 


sistent with the actual title in another, \vhich will be 
supported for the purposes stated in the contract.^® 
The rights and title of the bank in transactions of 
this character have been recognized and upheld 
against one to whom the purchaser attempted to 
pledge the goods,the claim of a bailee holding the 
property for an antecedent debt,^® the claim of an 
assignee for the benefit of creditors,^^ or the claim 
of a trustee in bankruptcy.®® 

§ 203. Stocks in Trade 

Where the mortgagor is permitted to retain posses¬ 
sion and to make sales from a mortgaged Stock In trade 
wI^out_acco.untlng for the proceeds, the transaction Is 
varlously regarded as fraudulent per se, as presumptlve- 
!y fraudulent, or as amounting to a circumstance of 
fraud as to creditors and bona fide purchasers, but It is 
valld as between the parties. 

Under the more generally accepted rule, in a 
number of jurisdictions embodied in an express 
statute, when the mortgagor of a stock in trade is 
permitted by the mortgagee to remain in possession 
and to make sales therefrom in the ordinary course 
of business, applying the proceeds to his own use if 
he see fit, the transaction is fraudulent per se or in- 
valid as to creditors and purchasers without no- 
tice,y 'without regard to the actual intent of the 


42. U.S.—Murphy Hotels Corpora¬ 
tion V. Central Nat. Bank Savings 
& Trust Co.. C.C.A.Ohio, 18 P.2d 
719, certiorari denied Central Nat. 
Bank Savings & Trust Co. v. Mur¬ 
phy Hotels Corporation, 48 S.Ct 
30, 275 U.S. 534, 72 L.Ed. 412. 

11 C.J. p 572 note 68. 

43. U.S.—Century Throwing Co. v. 
Mulier, N.X, 197 F. 252, 116 C.C. 
A. 614. 

11 C.J. p 572 note 71. 

44. U.S.—In re Marks, N.T., 222 F 
52, 137 C.C.A. 590. 

45. U.S.—In re Killian Mfg. Co., D. 

C. Pa., 209 P. 498, affirming 215 F. 
82, 131 C.C.A. 390. 

11 C.J. p 572 note 74. 

43. U.S.—Century Throwing Co. v. 
Mulier, N.J., 197 P. 252, 116 C.C 
A. 614. 

11 C.J. p 573 note 75. 

47. N.Y.—Moors v. Kidder, 12 N.E. 
818, 106 N.Y. 32. 

48. U.S.—Century Throwing Co. v. 
Mulier, N.J., 197 F. 252, 116 C.C.A 
614. 

11 C.J. p 573 note 77. 

49. Mass.—Moors v. Wyman, 15 N 
E. 104, 146 Mass. 60. 

50. U.S.—In re Marks, N.Y., 222 P. 
52, 137 C.C.A. 590. 

11 C.J. p 573 note 79. 

51. U.S.—In re Baumgartner, C.C.A! 
Wis.,*55 P.2d 1041—In re Marsh. 

D. aidaho, 53 P.2d 400—Lee v. 


State Bank & Trust Co., C.C.A.N.Y., 
38 F.2d 45—Clark v. Huckaby, C 
C4.^0kl.. 28 P.2d 154, 67 A.L.R. 
1456, reversing, D.C., In re Kramer 
Mercantile Co., 21 P.2d 614, certio¬ 
rari denied Huckaby v. Clark, 49 S. 
Ct. 83, 278 U.S, 648, 73 L.Ed. 561 
—Brown v. Leo, C.C.A.N.Y.. 12 F.2d 
350—U. S. V. Lankford, U.C.Va., 3 
P.2d 52—In re Essen, D.C.Minn,, 2 
P.Supp. 646—^In re McLean, D.C. 
Wash., 270 P, 348, 

Ala.—^Farmers’ State Bank v. Kirk- 
land & Brackin, 75 So. 894, 200 Ala. 
146—Gray & Dudley Hardware Co. 

V. Guthrie, 75 So. 318, 200 Ala. 6. 
Alaska.—^In re Minkove, 6 Alaska 68. 
Ark.—Coffman v. Citizens' Loan & 

Investment Co., 290 S.W. 961, 172 
Ark. 889—^Baker-Matthews Lumber 
Co. V. Bank of Lepanto, 282 S.W. 
995, 170 Ark. 1146. 

Colo.—Glass & Bryant Mercantile 
Co. V. Parmers* State Bank of Pt. 
Morgan, 265 P. 682, 83 Colo. 193. 
Idaho.—Kettenbach v. Walker, 186 P. 
912, 32 Idaho 544. 

Kan.—State v. Gorman, 216 P. 290, 
292, 113 Kan. 740, citing Corpus 
Juris—Linn County Bank v. Davis, 
175 P. 972, 103 Kan. 672, 9 A,L.R. 
468. 

Miss.—Simmons v. State, 135 So. 196, 
160 Miss. 582. 

o.—Porgan v. Bridges, App., 281 S. 

W. 134—Citizens' Trust Co. v. 

Elders, 259 S.W. 136, 212 Mo.App. 
589—^Liles v. Potter, App., 206 S. 
W. 582. * 


N.Y.—^IVIcHenry v. Heiderich, 236 N. 

Y.S. 1, 134 Misc. 546. 

Or.—Harris v. Schnitzer, 27 P.2d 
1010, 146 Or. 391—Wiggins Co. v. 
McMinnville Motor Car Co., 225 P. 
314, 111 Or. 123. 

Tex.—First Nat, Bank v. Thompson, 
Com.App., 265 S.W. 884, affirming, 
Oiv.App., 251 S.W. 818—Ramsey v. 
Wahl, Cora.App., 235 S.W. 838. re¬ 
versing on other grounds Wahl v. 
Ramsey, Civ.App., 218 S.W. 559— 
Industrial Acceptance Corporation 
V. Corey, Civ.App., 19 S.W.2d 365, 
affirmed, Com.App., 29 S.W.2d 978 
—Rhea Mortg. Co. v. Lemmerman, 
Civ.App., 294 S.W. 959, affirmed. 
Com.App., 10 S.W.2d 690—General 
Motors Acceptance Corporation v, 
Boddeker, Civ.App., 274 S.W. 1016, 
Wash.—^Warner v. Hibler, 264 P. 423, 
146 Wash. 651—Tahoma Pinance 
Co. V. Shannon, 244 P. 271, 138 
I Wash. 90—;State Bank of Connell 
• V. John Deere Plow Co., 212 P. 
148, 123 Wash. 167—Miller v. Scar- 
brough, 185 P. 625, 108 Wash. 646. 
Wis.—Morley-Murphy Co. v. Jodar, 
264 N.W. 926, 220 Wis. 302—Ross 
V. State Bank of Trego, 224 N.W. 
114, 198 Wis. 335, 73 A.L.R. 225.. 
Wyo.—Stockmen*s Nat. Bank of Cas- 
per V. Lukis Candy Co., 33 P.2d 
254, 257, 47 Wyo. 127, citing Corpus 
Juris. 

11 C.J. P 573 note 81. 

Statute as declaratiou of common 
law 

A statute in conformity with the 
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parties to defraud;52 but in a number of jurisdic- 
tions, likewise under express statutes in some in- 
stances, such a mortgage is regarded merely as pre- 
sumptively fraudulent as to creditors,53 or, under 
another line of authorities, not even presumptively 
fraudulent, but the permission to retain possession 
and to sell is simply to be considered in connection 
with other attendant facts and circiimstances in de- 
termining whether there is fraud in fact.^^ The 
general rule, where adopted, applies whether the 
permission to sell is express or implied,55 oral or 
written,^® or whether it appears from the face of the 


mortgage,or is the resuit of a collateral agree- 
ment;®8 but where the permission does not appear 
on the face of the mortgage, the instrument cannot 
be declared fraudulent per se, but the existence of 
the agreement to retain possession and to sell, ap- 
plying the proceeds to the mortgagor’s use, must be 
established as a question of fact.^^ The general 
rule has been held not to apply to a bona fide deed 
of trust wherein the stock in trade is only a small 
proportion of the total property which is the sub- 
ject of the trust, and permitting sales from the 
stock supports the trust.®® Likewise, purchase- 


text has been held to be but a dec¬ 
larati on of the common law.—Trice 
V. American Trust & Savings Bank 
of EI Paso, Tex.Civ.App., 259 S.W 
993. 

Statute strictly coustrued 

Tex.—Laredo XaL Bank v. Stein- 

hardt, Civ.App., 15 S.W.2d 130. 

Object of statute proscribing plac- 
ing* of mortgage or other lien on 
merchandise offered daily for sale 
to retail trade is to enable public to 
purchase merchandise at retail with 
assurance that their title will be 
unencumbered by creditors' claims.— 
Sinkin v. Butler Bros., Tex.Civ.App., 
77 S.W.2d 29S. 

ITecessity for mortgage of entire 
stock 

It is not necessary that the entire 
stock be mortgaged to bring the case 
under the statute.—^Rhea Mortg. Co, 

V. Lemmerman, Tex.Civ.App,, 294 S, 

W. 959, afRrmed, Com.App., 10 S.W, 
2d 690. 

llotice to existiug creditors 

A mortgage of fixtures and mer¬ 
chandise not complying with law re- 
Quiring mortgagor to furnish a cost 
inventory and a list of creditors, and 
mortgagee to give notice to each 
creditor of the intended mortgage, is 
void as against creditors.—In re 
Laureate Co., C.C.A.N.T., 294 F. 668. 
Motor vehicles 

Motor vehicles are goods, wares, 
and merchandise, within.the rule of 
the common law or statutes.—First 
Nat. Bank v. Thompson, Tex.Com, 
App., 265 S.W. SS4, affirming, Civ. 
App., 251 S.W. 81S—Industrial Ac- 
ceptance Corporation v. Corey, Tex. 
Civ'.App., 19 S.W.2d 365, afRrmed, 
Com.App., 29 S.W.2d 978—Employers’ 
Casualty Co. v. Helm, Tex.Civ.App., 
295 S.W. 955—Texas Bank & Trust 
Co. V. Teich, Tex.Civ.App., 283 S.W. 
552, motion dismissed 286 S.W. 577— 
General Motors Acceptance Corpora¬ 
tion V. Boddeker, Tex.Civ.App., 274 
S.W. 1016—City Nat. Bank v. Mor¬ 
gan, Tex.Civ.App., 267 S.W. 1078— 
42 C.J. p 758 note 22. 

Mortgage of wheat held for man- 
ufacture into flour is not void, under 
a statute concerning mortgages on 
goods, wares, and merchandise ex- 


posed for sale.—In re Ballard, D.C. 
Tex., 279 F. 574. 

XxLterest in partnership 

The rule does not apply to a 
mortgage on an interest in a part¬ 
nership, even though the partners 
remain in possession, buying and 
selling and disposing of stock of 
goods.—Eliis Jones Drug Co. v. 
Coker, 117 So. 545, 151 Miss. 102, 59 
A.L.R. 285. 

Conveyauce in trust 
Chattel mortgage given to secure 
note not Intended to create relation 
of borrower and lender, and which 
gave mortgagor unlimited power to 
sell mortgaged property for own pur- 
poses, is conveyance in trust for 
mortgagor, and invalid as to cred¬ 
itors of mortgagor.—Harris v. 
Schnitzer, 27 P.2d 1010, 146 Or. 391. 
Evidence 

In a suit to foreclose a mortgage 
on a stock of goods, attacked as 
fraudulent, the evidence was held to 
Show that the mortgaged property 
was intended by both parties to be 
used in the mortgagor's business.—• 
Gray & Dudley Hardware Co. v. 
Guthrie, 75 So. 318, 200 Ala. 6. 

52. U.S.—In re Essen, D.C.Minn., 
2 F.Supp. 646. 

Ark.—Baker-Matthews Lumber Co. v. 
Bank of Lepanto, 282 S.W. 995, 170 
Ark. 1146. 

Okl.—Turk v. Kramer, 280 P. 266, 
138 Okl. 35, 73 A.L.Pv. 229. 

11 C.J. p 576 note 87. 

53. U.S.—In re Turley, C.C.A.Ind., 
92 P.2d 944—^In re Joseph, D.C. 
N.C., 43 F.2d 252. 

11 C.J. p 576 note 88. 

However, it has been said to be 
generally held that a chattel mort¬ 
gage on stock of merchandise is 
fraudulent if mortgagor is indebted 
to other creditors at time of exeeu- 
tion of mortgage, and if he does not 
retain property sufficient to satisfy 
those creditors, or if mortgagor is 
not required to account for proceeds 
derived from sale in satisfaction of 
mortgage.—^Wagner v. Peace, D.C.N. 
C., 5 F.Supp. 899. 

Bebuttal of presumptiou 

Presumption mortgage on stock of 
merchandise sold in course of trade 
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was fraudulent must be rebutted by 
proof of no pre-existing debts or of 
sufficient other assets to pay debts. 
—In re Joseph, D.C.N.C., 43 F.2d 252 
—11 C.J. p 576 note 88 [a], [b]. 
Successful attack by preexistiug 
creditor 

If pregxisting creditor successfully 
assails mortgage on a stock of mer¬ 
chandise as a fraudulent conveyance, 
it is void as to both preexisting and 
subsequent creditors.—In re Joseph, 
supra. 

After-acquired property 

Under Indiana law, if an agree¬ 
ment exists by which chattel mort¬ 
gagor can sell mortgaged goods and 
divert proceeds from business or 
mortgagor does so with knowledge 
of mortgagee, no valid lien at- 
taches to after-acquired property.— 
In re Turley, C.C.A.Ind., 92 P.2d 944. 

54. U.S.—Harding v. Federal Nat. 
Bank, C.C.A. Mass., 31 F.2d 914— 
Jordan v. Federal Trust Co., D.C. 
Mass., 296 F. 738, 

Mass.—S. Samuels & Co. v. Charles 

E. Pogg Co., 155 N.B. 429, 258 
Mass. 402. 

Mich.—In re United Puel & Supply 
Co., 230 N.W. 164, 250 Mich. 325. 
Wyo.—Carroll v. Anderson, 218 P. 

1038, 30 Wyo. 217. 

11 C.J. p 576 note 89. 

55. Wis.—Morley-Murphy Co. v. 

Jodar, 264 N.W. 926, 220 Wis. 302 
—Ross v. State Bank of Trego, 
224 N.W. 114, 198 Wis. 335, 73 A. 
L.R. 225. 

11 C.J. p 575 note 82. 

5R dkl.—Perry Bank v. Cooke, 41 
P. 628, 3 Okl. 534. 

11 C.J. p 575 note 83. 

57. U.S.—In re Hartman, D.C.N.T., 
185 F. 196. 

11 C.J. p 575 note 84. 

58. U.S.—In re Kibbie, D.C.N.H., 8 

F. Supp. 809. 

11 C.J. p 5 1 5 note 85. 

59. Miss.—Britton v. Criswell, 63 
Miss. 394. 

11 C.J. p 576 note 86. 
eo. W.Va.—^Wyoming Coal Sales Co, 
V. Smith-Pocahontas Coal Co., 144 
S.E. 410, 105 W.Va. 610, 62 A.L.R. 
740. 
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money mortgages are in some jurisdictions made an 
exception to the general rule.^i In the absence of 
a statute providing otherwise, the recording of a 
mortgage on a stock in trade is not equivalent to 
the taking of possession by the mortgagee.^- 

A mortgage of the nature under discussion is not 
invalid as between the parties, ^3 or as to junior 
mortgagees who take expressly subject to the mort- 
gage.®4 A voluntary assignee for the benefit of 
creditors cannot, in those jurisdictions in which he 
is regarded as standing in the place of the mortga- 
gor, assert the invalidity of such a mortgage,^5 
a trustee in bankruptcy representing general credi¬ 
tors may take advantage of such invalidity.66 

Effect on subsequent 'mortgage, The fact that a 
mortgage on a stock of goods is void as to other 
creditors of the mortgagor, because it authorizes 
the mortgagor to sell the property and to use the 
proceeds in his business, does not aifect the right 
of the mortgagor to give another mortgage to se¬ 
cure the debt, free from such infirmity.67 

§ 204. - Necessity and Sufficiency of 

Agreement Permitting Sale 

In order that sales from a stock in trade may !n- 

61. Ala.—Adkins v. Bynum, 19 So, 

400, 109 Ala. 281. 

Miss.—Dodds v. Pratt, 8 So. 167, 64 
Miss. 123. 

11 C.J. p 577 note 90. 

Statntory provision. as to mortgage 
by ow 2 Ler 

A statute which provides that a 
mortgage on a stock in trade daily 
exposed to sale, given by the owner 
thereof, is fraudulent and void, does 
not apply to purchase-money mort¬ 
gages where title is retained in the 
vendor. 

U.S.—In re Varner, D.C.Tex., 297 F. 

337. 

Tex.—Commercial Credit Co. v. 

Schlegel-Storseth Motor Co., Com. 

App., 23 S.W.2d 702. 

62. U.S.—^National Bank of Bakers- 
field V. Moore, C.C.A.Cal., 247 F. 

913, 160 C.C.A. 103, certiorari de- 
nied 38 S.Ct. 427, 247 U.S. 507, 62 
L.Ed. 1241. 

Okl.—-Turk v. Kramer, 280 P. 266, 138 
Okl. 35. 73 A.L..R. 229. 

63. Kan.—State v. Gorman, 216 P. 

290. 292, 113 Kan. 740, citing Cor¬ 
pus Juris. 

Mo.—Porgan v. Bridges, App., 281 S. 

W. 134. 

Nev.—Martin v. Duncan Automobile 
Co.. 252 P. 322, 50 Nev. 91. 

Tex.—Trice v. American Trust &. 

Savings Bank of EI Paso, Civ.App., 

259 S.W. 993—Massachusetts Bond- 
ing & Insurance Co. v. Texas Pi- 
nance Corporation, Civ.App., 258 S. 

W. 250. 


validate the mortgage as to third persons, the sales must 
be with the express or Implied consent of the mortgagee. 

In order that sales by the mortgagor in the usual 
course of business, from a mortgaged stock in 
trade, for his own use and benefit may invalidate 
the mortgage as to third persons, they must be with 
the agreement and consent of the mortgagee,®^ al- 
though such agreement may be implied from the 
facts and circumstances surrounding the transac- 
tion^3 or from the terms of the mortgage.'^® Such 
an agreement cannot be implied from the mere char¬ 
acter of the mortgaged property as merchandise,^^ 
and, although there are decisions to the effect that 
permission to retain possession and use and enjoy 
a stock of goods implies a power of sale, "^3 there is 
other authority to the contrary.*^^ 

§ 205. - Provision for Application of Pro¬ 

ceeds to Debt 

a. In general 

b. Deduction from total proceeds gener- 

ally 

c. Application of amount of proceeds not 

paid over 

d. Sale on credit 

vided in express terms that the mort¬ 
gagor, shouid not sell or dispese of 
any part of the mortgaged property 
without the consent of the mortga¬ 
gee.—^Lung V. Bank of California, N. 
A., 221 P. 293, 127 Wash. 615. 

69. U.S.—In re Baumgartner, C.C.A. 

Wis., 55 F.2d 1041. 

11 C.J. p 577 note 97. 

Tacit agreement 

A dealer’s mortgage on automo- 
biles, where dealer was permitted to 
retain possession, was held invalid 
as to creditors, where there was a 
tacit agreement that the mortgagor 
could sell the automobiles and use 
the proceeds.—In re Baumgartner, 
supra. 

Mo.—St. Louis Drug Co. v. Rob- 
"^inson, 81 Mo. 18. 

JJ. C.J. p 578 note 98. 

71. Mo.—Weber v. Armstrong, 70 
Mo. 217. 

11 C.J. p 578 note 99. 

72. Colo.—^Wilson v. Voight, 13 P. 
726, 9 Colo. 614. 

11 C.J. p 578 note 1. 

Presumptioii 

There is no presumption that fix- 
tures will be sold in the regular 
course of trade, but there is a pre¬ 
sumption that a stock of merchan- 
dise will be sold.—^Wagner v. Peace, 
D.C.N.C., 5 P.Supp. 899. 

73. 111.—Cleaves v. Herbert, 61 IlL 
126. 

11 C.J. p 578 note 2. 


11 C.J. p 577 note 91—42 C.J. p 758 
notes 25-27. 

As between administrator of the 
mortgagor’s estate and mortgagee, 
the'mortgage was not void for fraud. 
—Courtnay v. Brenneman, 6 Alaska 
233. 

Plaintiff, having no interest in 
property, could not assert invalidity 
of mortgage because it covered goods 
daily exposed for sale.—Starr Piano 
Co. v. Jimmerson, Tex.Civ.App., 279 
S.W. 302. 

64. Idaho.—^Wells v. Alturas Com¬ 
mercial Co., 56 P. 165, 6 Idaho 506. 

65. Fla.—Binstein v. Shouse, 5 So. 
380, 24 Fla. 490. 

Minn.—Mann v. Flower, 25 Minn. 
500. 

Wyo.—^Hasbrouck v. La Febre, 152 P, 
168, 23 Wyo.-387. 

66. U.S.—In re Standard TeL, etc., 
Co., D.C.Wis., 157 P. 106, affirmed 
162 F. 675, 89 C.C.A. 467, affirmed 
30 S.Ct. 142, 216 U.S. 545, 54 L.Ed. 
610. 

11 C.J. P 577 note 94. 

67. N.Y.—Wise v. Rider, 34 N.T.S. 
782. 

11 C.J. p 577 note 95. 

$8. U.S.—Border Nat. Bank v. Coup- 
land, Tex., 240 F. 355, 153 C.C.A. 
281. 

11 C.J. p 577 note 96. 

Express terms prohibiting' sale 
j Mortgage of merehandise was' not 
1 void as to creditors, where it pro- 
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a. In General 

Generally, a mortgage of a stock In trade is not re- 
garded as frauduient per se where the proceeds are to 
6e applied on the mortgage debt, but In some jurisdic- 
tions such a mortgage is void or presumptively fraudu¬ 
ient. 

According to the great weight of authority, a 
mortgage is not frauduient in law by reason of the 
fact that the mortgagor is left in possession of the 
mortgaged property with power to sell the same in 
the course of business in effect as agent or trustee 
for the mortgagee and is under the duty to account 
for and to pay over the proceeds in reduction of 
the mortgage debt.^^ This rule is obviously ap- 
plicable to cases in which the stipulation for such 
accounting and payment by the mortgagor is con- 
tained in the mortgage,"^5 ^nd in some jurisdictions 
is limited to such cases but in other jurisdic¬ 
tions the arrangement may be established by evi- 
dence aliunde,or it may be assumed upon com- 
pliance with certain statutory requisites.^^ The 
good faith of such a transaction is its controlling 
feature and is a question of fact.79 Further such 
a mortgage may be shown to be frauduient in fact, 


although it provides that the proceeds of the goods 
are to be applied in reduction of the debt, where by 
extrinsic evidence it is shown that there is an agree- 
ment between the parties that the mortgagor may 
apply the proceeds to his own use,S^ or that the 
mortgagee does not enforce the provision for ac- 
counting.^^ In some jurisdictions, notwithstanding 
an agreement to account for the proceeds, a mort¬ 
gage providing that the mortgagor shall retain pos¬ 
session and sell the mortgaged goods in the ordi- 
nary course of business is void as to creditors,^^ 
and in other jurisdictions it is presumptively fraud¬ 
ulentas 

Under a statute making fraud a question of fact, 
a provision in a chattel mortgage authorizing the 
mortgagor to sell the mortgaged property and to ap¬ 
ply the proceeds to the payment of the mortgage 
debt does not vitiate the mortgage, and this rule 
applies where a parol agreement is made embodying 

the same provision.85 

Where the mortgage requires the mortgagor to 
apply the proceeds of sales to the payment of a pri¬ 
or mortgage debt, the second mortgagee will not 


Beed of trust 

Deed of trust given by a lumber 
company was held not void because 
there was included therein material 
on hand, where there was* no reserva- 
tion in deed of trust as to disposition 
of material in course of business.— 
Standard Lumber & Mfg. Co. v. De- 
posit Guaranty Bank & Trust Co., 
152 So. 639, 169 Miss. 120. 

74. U.S.—^Lee v. State Bank & Trust 
Co., C.C.A.N.Y., 38 P.2d 45—Gar- 
rison v. Kurt, Kan., 249 F. 672, 161 
CCA. 582, 

, Mo.—^Porgan v. Bridges, App., 281 
S.W. 134—Martz v. Big Horn Glass 
Co., App., 269 S.W. 697, 699, citing 
Corpus Juris. 

N.Y.—Utica Trust & Deposit Co. v. 
Decker, 215 N.Y.S. 669. 217 App, 
Div, 137, reversed on other grounds 
155 N.K 666, 244 N.Y. 340. 

Or.—First Nat. Bank v. Frazier, 22 
P.2d 325, 143 Or. 662—Teshner v. 
Roome, 210 P. 160, 106 Or. 382, af- 
firmed 212 P. 473, 106 Or. 382. 
Tex,—Grimes v. Huntsville State 
Bank, Civ.App., 12 S.W.2d 1087. er¬ 
ror refused—Clark & Boice Lum-j 
ber Co. v. Commercia! Nat. Bank 
of Jefferson, Civ.App., 200 S.W. 
197, error refused. 

Wash.—Yeatman v. Patrician, 257 P. 
622, 144 Wash. 241—Simpson v. 
Combes, 182 P. 566, 107 Wash. 
575. 

11 C.J. p 579 note 3. 

Assignmexit of accoTints receivable 
Where assignor of accounts receiv- 
able did not have unrestricted do- 


minion over returned merchandise, 
assignee*s lien thereon under con- 
tract was not rendered void.—Gold- 
stein V. Rusch, C.C.A.N.Y., 56 P.2d 
10, modifying, D.C., 54 F.2d 86, and 
certiorari denied 53 S.Ct. 9, 287 U.S. 
604, 77 L.Ed. 526. 

75. Ala.—^Murray v. McNealy, 5 So. 
565, 86 Ala. 234, 11 Am.S.R. 33. 

11 C.J. p 579 note 4. 

76. Wash.—Spokane Merchants^ As- 
s'n V. Mussellman, 234 P. 1033, 
134 Wash. 116—General Mercantile 
Co. V. Waters, 221 P. 299, 127 
Wash, 481—^Miller v. Scarbrough, 
185 P. 625, 108 Wash. 646. 

11 C.J. p 579 note 5-r-42 C.J. p 758 
note 23. 

77. N.D.—Red River Valley Nat. 
Bank v. Barnes, 79 N.W. 880, 8 N.' 
D. 432. 

11 C.J. p 579 note 6—42 C.J. p 758 
note 24. 

78. Wis.—^Vanden Wymelenberg v. 
Badger Furnace Co., 265 N.W. 718, 
220 Wis. 473, 104 A.L.R. 1215. 

Affidavlts showing application of 
proceeds 

Under statute rendering valid 
mortgages in ordinary form of stocks 
of goods provided affidavits are filed 
showing proper application of pro¬ 
ceeds of sale, that proceeds of sale 
were to be applied in satisfaction of 
mortgage debt will be assumed, 
where chattel mortgage is silent as 
to disposition of proceeds of sale 
by mortgagor. The provision is not 
required to be incorporated in the 
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mortgage and mortgagee may be en- 
titled to presume that mortgagor 
would hold proceeds of sales from 
mortgaged property for payment on 
mortgage debt until period for filing 
affidavit showing proper application 
of proceeds of sale had expired, ip 

absence of evidence to contrary._ 

Vanden Wymelenberg v. Badger Fur¬ 
nace Co., supra. 

79. Idaho.—Cauthom v. Burley 

State Bank, 144 P. 1108, 26 Idaho 
532. 

11 C.J. p 579 note 7. 

80. U.S.—Egan State Bank v. Rice, 
S.D., 119 P. 107, 56 C.C.A. 157. 

Minn.—Citizens' State Bank v. 

Brown, 124 N.W. 990, 110 Minn. 
_176. 

81., Mo.—^Liles v. Potter, App., 206 
'^S.W. 682, 

Mortgagee^s knowledge of failtire to 
account shown 
Mo.—^Liles v. Potter, supra. 

82. 111.—Barchard v. Kohn, 41 N.E. 
902, 157 111. 579, 29 L.R.A. 803. 

11 C.J. p 580 note 9. 

83. Neb.—^Lepin v. Coon, 74 N.W. 
1079, 54 Neb. 664. 

11 C.J. p 580 note 10. 

84. Ind.—^Fletcher v. Martin, 25 N. 
B. 886, 126 Ind. 55. 

11 C.J. p 580 note 11. 

85* Ind.—^Vermillion v. Greencastle 
First Nat. Bank, 105 N.E. 630, 108 
N.E. 370, 59 Ind.App. 35. 

11 C.J. p 580 note 12. 
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lose his lien by the fact that the mortgagor fails to 
carry out the agreement when he has not consented 
to or permitted the misappropriation of the pro- 
ceeds.^® 

b. Deduction from Total Proceeds Generally 

A provislon permittlng the mortgagor to apply the 
proceeds to the debt in part oniy has been held not to 
invalidate the mortgage as a matter of law, but there Is 
other authorlty to the contrary. 

The validity of a mortgage on a stock in trade 
which permits the mortgagee to apply the proceeds 
from sales in part only to the mortgage debt has 
been held to depend on the form of the arrange- 
ment and its good faith,^*^ but there is some au- 
thority which holds it to be fraudulent per se and 
void as to creditors.^S particular instances a 
mortgage has been held void where the mortgagor 
was required to apply only half the proceeds 
or to apply only the Wholesale price of that sold;^® 
or to apply only the surplus, after deducting the 
expenses of carrying on the business,^^ or a sum 
for his support or support of his family or where 
he was permitted to retain surplus proceeds above 
certain installments.93 On the other hand a mort¬ 
gage has been held not invalidated by the fact that 
the mortgagor was allowed to deduct from the pro¬ 
ceeds of sale a sum for his living expenses,and 
provisions allowing the mortgagor compensation for 
his Services in making sales have also been upheld.^5 

Deductions for the replenishment of stock are 
considered in § 206 infra. 


c. Application of Amount of Proceeds Not 
Paid Over 

Aithough the proceeds are not pald over to the mort¬ 
gagee, as against third persons they wiil be regarded as 
appited to the mortgage debt. 

Where the mortgagor is allowed to remain in pos- 
session and to sell the mortgaged property for the 
purpose of applying the proceeds to the mortgage 
debt, he is held to act as the agent or trustee of the 
mortgagee,^® and the proceeds of sale will, as 
against third persons, be regarded as applied and the 
debt pro tanto extinguished, aithough they may not 
; in fact have been paid over to the mortgagee.^ 
This rule, however, does not apply between the 
mortgagor and the mortgagee.^S Where a second 
mortgagee makes sales from the mortgaged stock, 
the proceeds will not be held to be applied to the 
first mortgage debt, where the first mortgagee has 
not consented to the sales and the proceeds are not 
paid over to him.99 Where a mortgage, covering a 
stock of goods and fixtures, contained provisions 
for the payment of the necessary expenses of op- 
‘erating the store, the mortgagee is entitled, as 
against the creditors of the mortgagor, to an allow- 
ance for the amount paid for fixtures which are 
reasonably necessary to the operation of the store.^ 
Where the mortgagee requires regular payments to 
be made, but not an accounting which is necessary 
to make the mortgage valid against general credi¬ 
tors, he may be charged with the amount of sales 
made on credit but he is entitled to the lien of his 
mortgage for the balance of the debt where there 
is no other misapplication of proceeds.^ 


86. Kan.—^Atchison Saddlery Co. v. 
Gmy, 64 P. 987, 63 Kan. 79. 

87. Kan.—^Whitson v. Griffs, 17 P. 
801, 39 Kan. 211, 7 Am.S.R. 546. 

Moni—^Noyes v. Koss, 59 P. 367, 23 
Mont. .425, 75 Am.S.R. 543, 47 L.R. 
A. 400. 

88. U.S.—^In re Frey, D.C.Minn., 15 
P.2d 871. 

Colo.—Wile V. Butler, 34 P. 1110, 4 
Colo.App. 164. 

89. Ind.—General Hi&hways System 
V. Thompson, 155 N.B. 262, 88 Ind. 
App. 179, rehearing denied 156 N.E. 
407, 88 Ind.App. 179. 

90. Minn.—Secord v. Northwestern 
Tire Co., 199 N.W. 84, 159 Minn. 
473. 

91. Minn.—^Pabst Brewing Co. v. 
Butchart, 69 N.W. 809, 67 Minn. 
191. 

N.Y.—Skilton v. Codington, 77 N.E. 
790, 185 N.Y. 80, 113 Am.S.R. 885, 
reversxng 93 N.Y.S. 460, 105 App. 
Div. 617. 

11 C.J. p 581 note 22. 


92. Colo.—Wile V. Butler, 34 P. 

1110, 4 Colo.App. 154. 

11 C.J. p 581 note 23. 

9S. Okl,—Turk v. Kramer, 280 P. 
266, 138 Okl. 35, 73 A.L.R. 229. 

94. N.D.—Red River Valley Nat. 
Bank v. Barnes, 79 N.W. 880, 8 N. 
B. 432. 

11 C.J, p 580 note 19. 

Creditlng* sum as paymezit on debt 
Where living expenses were per¬ 
mitted to be deducted, the mortga¬ 
gee, as against third persons, was 
held credited with such amount in 
excess of the actual expense of the 
sale.—^Vermillion v. Greencastle First 
Nat. Bank, 105 N.E. 630, 108 N.E. 
370, 59 Ind.App. 35. 

95. Kan,—Gleason v. Wilson, 29 P. 
698, 48 Kan. 500. 

11 C.J. p 681 note 24. 

96. Mo.—^Martz v. Big Horn Glass 
Co., App., 269 S.W. 697. 

11 C.J. p 580 note 13. 

97. Ind.—General Highways System 
V. Thompson, 155 N.B. 262, 88 Ind. 
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App. 179, rehearing denied 156 N.E. 
407, 88 Ind.App. 179. 

11 C.J. p 580 note 14. 

Absence of proceeds 
Failure of mortgagor to account 
and apply proceeds of sales of 
mortgaged grocery stock to mort¬ 
gage debt,. as required by mortgage, 
was held not to remove the mort- 
gagor’s lien where the business was 
a losing venture and no proceeds 
were ever available for reducing the 
mortgage debt.—Asbury v. Miller, 
232 P. 360, 132 Wash. 235. 

98. N.Y.—^Brackett v. Harvey, 91 N. 
Y. 214. 

99. N.Y.—Sperry v. Baldwin, 46 Hun 

120 . 

1. Ind.—^Vermillion v. Greencastle 
First Nat. Bank, 105 N.E. 530, 108 
N.B. 370, 59 Ind.App. 35. 

11 C.J. p 580 note 17. 

2. U.S.—In re McLean, D.C.Wash., 
270 P. 348. 

Writteu accounting 

Testimony that the mortgagor of 
the stock of goods made the month- 
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d. Sale oa Credit 

The mortgagor may be allowed to sell on credit if 
the permission is granted in good faith. 

When the mortg^age is othenvise valid it has been 
held that the mortgagor may be allowed to- sell on 
reasonable terms as to credit,^ if the permission is 
granted in good faith,^ and not as a means of keep- 
ing other creditors at bay.^ 

§ 206. - Sale and Replenishment of Stock 

A mortgage on a stock of goods has been held not 
invalidated by the fact that the mortgagor fs authorized 
to replenish the stock from the proceeds of the sales al- 
though there Is authority to the contrary. As between 
the parties the mortgage is valid. 

Under one line of decisions a mortgage of a 
stock in trade is not invalidated by the fact that 
the mortgagor is authorized to sell and to replenish 
the stock from the proceeds of the sales,^ especially 
when there is a provision that,any surplus shall be 
applied to the mortgage debt,^ but under another 
line of authorities such a mortgage is fraudulent 
and void,S and a mortgage which is valid on its 


face is invalidated by a collateral permission to this 
effect.^ 

As between the parties the mortgage is valid^^^ 
and it may be upheld as to the after-acquired prop- 
erty.ii 

§ 207. -Partial Invalidity 

Where a portion oniy of the property Is covered by a 
power of sale, the general rule is that the mortgage is 
not void in Its entirety, but there is other authority to 
the contrary. 

Where a portion only of the mortgaged property 
is covered by the power of sale the mortgage, al- 
though it may be held fraudulent and void as to the 
property with respect to which the power of sale ex- 
ists, is not, according to the weight of authority, 
void in its entirety,^^ although in several jurisdic- 
tions a contrary rule prevails.^^ For example, a 
mortgage of a stock and fixtures may, in some ju- 
risdictions, be held void as to the stock and valid as 
to the fixtures,and in other jurisdictions void in 
toto.15 


ly payments to the mortgagee as re- 
quired and talked over his business 
in a general way, but made no 
statement In writing with relation to 
the sales of the mortgaged stock, 
shows a breach of the provision of 
the mortgage that the mortgagor 
should account to the mortgagee for 
sales of stock and apply the proceeds 
thereof to satisfaction of the mort¬ 
gage.—In re McLean, supra. 

3. Mont.—Noyes v. Ross, 59 P. 367, 
23 Mont. 425, 75 Am.S.R. 543, 47 
L.R.A. 400. 

11 C.J. p 581 note 25. 

4. N. r.—Caring v. Richmond, 22 
Hun 369. 

5. N.Y.—Rochester City Bank v. 
Westbury, 16 Hun 458. 

11 C.J. p 581 note 27. 

6. U.S.—In re Simpson, D.C.Idaho, 
31 F.2d 317, afRrmed, C.C.A., Pat- 

nott V. Simpson & Co., 35 F.2d 840. 
11 C.J. p 581 note 28. 

Priority as to after-acQLnired goods 
An attaching creditor cannot have 
priority as to after acquired stock 
even though the mortgage does not 
provide that it shall cover after-ac- 
Quired property where the amount 
and quantity of the goods sold and 
replaced is not fixed.—Smith Bros. & 
Burdick Cd. v. Goldberg, 215 N.W. 
956, 204 lowa 816. 

7. Mo.—Liiles v. Potter, App., 206 S. 
.. W. 582. 

11 C.J. p 581 note 29. 

Absence of provision as to snrplns 
A mortgage on a shifting stock of 
goods which does not provide as to 
the surplus proceeds but merely pro¬ 


vides that mortgagor shall at all 
times keep on hand goods of the 
value of at l^ast a certain amount, 
is invalid, a'^ against mortgagor’s 
creditors.—General Mercantile Co. v. 
Waters, 221 P. 299, 127 Wash. 481. 

8. U.S.—In re Horwitz, D.C.Minn., 
32 F.2d 285—In re Frey, D.C.Minn., 
15 P.2d 871, 

Ky.—Sandy Valley Grocery Co. v. 
Patrick. 103 S.W.2d 307, 309, 267 
Ky. 768, quoting Corpus Juris. 

11 C.J. p 582 note 30. 

However, it has been held that an 
agreement that the chattel mortga¬ 
gor may use the proceeds of sale to 
replenish his stock does not invali- 
date the mortgage as to creditors 
where it is on condition that the new 
property be subjected to the mort¬ 
gage lien by a renewal.—Brackett v. 
Harvey, 91 N.Y. 214—11 C.J. p 582 
note 33. 

9. N.Y.—Baillargeon v. Dumoulin, 
148 N.Y.S. 443, affirmed 151 N.Y.S. 
112, 165 App.Div. 730—Robson v. 
Dailey, 130 N.Y.S. 1036. 

10. Me,—^Deering v. Cobb, 74 Me. 
332, 43 Am.R. 596—Allen v. Good- 
now, 71 Me. 420. 

11. Me,—^Williamson v. Nealey, 17 
A. 404, 81 Me. 447. 

11 C.J. p 582 note 35. 

12. U.S.—Wagner v. Peace, D.C.N. 
C., 5 F.Supp. 899. 

Mo.—Citizens’ Trust Co. v. Elders, 
259 S.W. 136, 212 Mo.App. 589. 
Wash.—Lung v. Bank of California, 
N. A., 221 P. 293, 127 Wash. 615. 
Wis.—^Morley-Murphy Co. v. Jodar, 
264 N.W. 926, 220 Wis. 302—Ross 
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V. State Bank of Trego, 224 N.W. 
114, 198 Wis. 335, 73 A.L.R. 225. 
Wyo.—Stockmen’s Nat. Bank of Cas- 
per V. Lukis Candy Co., 33 P.2d 
254, 257, 47 Wyo. 127, citing Cor¬ 
pus Juris. 

11 C.J. p 582 note 36. 

Property intermiugled 

Mortgagee, causing confusion of 
property subject to lien with other 
property, to detriment of creditors 
having right to resort to unencum- 
bered property, has burden of dis- 
tinguishing lienable items.—Morley- 
Murphy Co. v. Jodar, 264 N.W. 926, 
220 Wis. 302. 

13. U.S.—In re Kibbie, D.C.N.H., 8 
F.Supp. 809—In re Essen, D.C. 
Minn., 2 F.Supp. 646. 

Or.—Harris v. Schnitzer, 27 P.2d 
1010, 146 Or. 391. 

11 C.J. p 582 note 37. 

A deed of trust which is void as to 
creditors, as to part of the property 
covered because of sales permitted 
or made by the grantor is void in 
its entirety.—U. S. v. Lankford, D.C. 
Va., 3 F.2d 52. 

14. U.S.—Wagner v. Peace, D.C.N. 

5 F.Supp. 899. 

Mo.—Citizens' Trust Co. v. Elders, 
- 259 S.W. 136, 212 Mo.App. 589. 
Wis.—Morley-Murphy Co. v. Jodar, 
264 N.W. 926, 220 Wis. 302—Ross 
V. State Bank of Trego, 224 N.W. 
114, 198 Wis. 335, 73 A.L.R. 225. 

11 C.J. p 583 note 38. 

15. U.S.—In re Kibbie, D.C.N.H.. 8 
F.Supp. 809—^In re Essen, D.C. 
Minn., 2 F.Supp. 646. 

Or.—Harris v. Schnitzer, 27 P.2d 
1010, 146 Or. 391. 

11 C.J. p 583 note 39. 
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§ 208. In General 

Ordinarify, a transfer of possession to be sufficient 
must be actual, visible, unequivocal, and substantlal, so 
as to advise third persons of the change. 

Ordinarily, a change of possession to be sufficient 
as such must be an actual transfer of possession and 
control,^^ the question depending largely on the 
character and situation of the property.i^ Mere 
words will not effect a change of possession in law 
when there is none in factas The possession taken 
must be visible, unequivocal, and substantial, and 
such as to advise the world at large of the change.^^ 
Some sort of continued custody in behalf of the 
mortgagee is essential, even though the property is 
in the open.^O particular ceremony or formali- 
ty is required,2i and a delivery of possession which 
would answer in the case of an absolute sale is suf- 
ficient.^2 The possession of the mortgagee must be 
exclusive,23 and it should be continuous.^^ When 
the mortgagee comes into the lawful possession of 
the goods, his rights are perfected, although he does 
not receive possession through the agency of the 
mortgagor.25 The question of whether possession 
has been taken by a mortgagee is, on conflicting ev- 
idence, one of fact.^® Where the mortgagee has 
possession at the time of the execution of the mort- 
gage, no further acts of delivery are necessary.27 


The possession of a receiver does not constitute 
a reduction to possession by a mortgagee, for the 
possession of the receiver is the possession of the 
court.-S 

On defanlL A delivery and change of possession 
which would be sufficient as against creditors and 
purchasers on a sale of chattels will be sufficient on 
foreclosure of a chattel mortgage. In determining 
the sufficiency of the taking of possession on de- 
fault, it is proper to consider the situation and na> 
ture of the property, and all the circumstances at- 
tending the transaction. Thus, what would be suf¬ 
ficient in the case of articles which are ponderous 
and unwieldy would not be effective in the case of 
articles which are light and portable.^9 

§ 209. Constructive Delivery and Change of 
Possession 

Ordinarily, a constructive delivery Is Insufficient un- 
less an actual delivery Is Impossible or Impractical. 

Ordinarily, a constructive delivery is regarded as 
insufficient,^^ particularly under statutes requiring 
an actual and continued change of possession.^i 
A symbolical delivery, however, will be permitted 
where the property is of such a bulky character as 
not readily to permit of an actual delivery,^^ so 


IS. U.S.—Cornelius v. C. C. Pictures, 
Inc., C.C.A.N.Y., • 5 P.2d 157— 
Cornelius v. C. C. Pictures, Inc., C. 
C,A.N.Y., 297 F. 444—In re Active 
Wet Wash Laundry Co., D.C.N.Y, 
8 P.Supp. 966, affirmed, CC.A., 73 
P.2d 990. 

11 C.J. p 583 note 40. 

17. 111.—Crockett First Nat. Bank 
V, George R. Barse Live Stock 
Commn. Co., 64 N.E. 1097, 198 111. 
232. 

11 C.J. p 583 notes 41, 42. 

18. U.S.—In re Active Wet Wash 
Laundry Co., D.C.N.Y., 8 F.Supp. 
966, affirmed, C.’C.A., 73 P.2d 990. 

11 C.J. p 583 note 43. 

lustmmeut allegedly trausferxingT 
possession is not sufficient.—In re 
Active Wet Wash Laundry Co., su¬ 
pra. 

18. U.S.—In re Bonk, D.CMich., 270 
P. 657—^National Bank of Bakers- 
field v. Moore, Cal., 247 P. 913, 160 
C.C.A. 103, certiorari denied 38 S. 
Ct. 427, 247 U.S. 507, 62 L.Ed. 1241. 
Colo.—McLagan v. Granato, 252 P. 
348, 80 Colo. 412. 

111.—Williams v. Head, 219 IlLApp. 
5. 

Wis.—^Underwood Veneer Co. v. Lu- 
cia, 232 N.W. 853, 202 Wis. 507, 79 
A.L.R. 1012. 

11 C.J. p 583 note 44. 


Bulky articles 

Wis.—^Underwood Veneer Co. v, Lu- 
cia, supra. 

Mortgage of fixtures to manager of 
store 

U.S.—In re Bonk, D.C.Mich., 270 P. 
657. 

Change in methods of management 
of a husiness is not sufficient.—Un- 
derwood Veneer Co. v. Lucia, 232 N. 
W. 853, 202 Wis. 507, 79 A.L.R. 1012. 

Flacing crops in designated sheds 
will protect the title of mortgagee.— 
West Springfield Trust Co. v. Hinck- 
ley, 154 N.E. 580, 258 Mass. 157. 

20. Ala.—^Wetzler v. Kelly, 3 So. 
747. 83 Ala. 440. 

11 C.J. p 584 note 45. 

21. 111.—Crockett First Nat. Bank v. 
George R. Barse Live Stock 
Commn. Co., 64 N.E. 1097, 198 111. 
232. 

Okl.—^Nichols etc., Co. v. Bishop, 70 
P. 188, 12 Okl. 250.- 

22. U.S.—^Duffy v. Charak, Mass., 35 
S.Ct 264, 236 U.S. 97, 59 L.Ed. 483, 
reversing 200 P. 747, 119 C.C.A, 
191, 

11 C.J. p 584 note 47. 

23. Colo.—Atchison v. Graham, 23 
P. 876, 14 Colo. 217. 

11 C.J. p 584 note 48, 
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24. Kan.—^Prankhouser v. Fisher, 39 
P. 705, 54 Kan. 738. 

11 C.J. p 584 note 49. 

25. Me.—^Wheeler v. Nichols. 32 Me. 
233. 

11 C..J. p 584 note 50. 

26. Mass.—Haskell v. Merrill, 60 N. 
E. 485, 179 Mass. 120. 

11 C.J. p 584 note 52. 

27. U.S.—^New York Trust Co. v. Is- 
land Oil & Transport Co., C.C.A.N.- 
Y., 33 P.2d 104, 79 A.L.R. 1007. 

28. U.S.—New York Cent. Trust Co. 
v. Worcester Cycle Mfg. Co., C.C. 
Mass., 110 P. 491—New York Cent. 
Trust Co. V, Worcester Cycle Mfg. 
Co., Conn., 93 F. 712, 35 C.C.A. 547. 

29. 111.—Punk V. Staats, 24 IU. 632, 
646. 

11 C.J. p 560 note 2S-p 561 note 31. 

30. Wis.—George Walter Brewing 
Co. V. Lockery, 114 N.W. 120, 134 
Wis. 81. 

11 C.J. p 584 note 53. 

31. U.S.—Cornelius v. C. C. Pictures, 
Inc., C.C.A.N.Y., 297 F. 444. 

11 C.J. p 584 note 54. 

32. Ark.—^Wilson v. Crittenden Coun- 
ty Bank, etc., Co., 135 S.W, 885, 
98 Ark. 379. 

11 CJ, p 585 note 55. 
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that it is sufficient for the mortgagee to accept a 
constructive delivery of the property and then con¬ 
tinue his controi over it by means of a custodian 
or keeper,33 or by retaining the key to the room 
where the property is stored.^^ However, even in 
the case of such articles, there must be such a ciear 
and unequivocal designation thereof that creditors 
or subsequent purchasers cannot be misled, or be in 
doubt as to the nature of the transaction.35 Again 
a symbolical or constructive delivery may be per- 
mitted where the property is so situated that an ac- 
tual delivery is impossible or impractical,36 ^yhere 
the chattels are at a great distance.37 ’ 
ture of things the requirements as to actual, visible 
change of possession cannot apply to property that 
has only a potential existence, such as the increase 
of animals.88 The pendency of a foreclosure suit 
does not accomplish a constructive change of pos- 
session.39 ^ 


§ 210. Property in Hands of Third Person 


«ieneraiiy, wnere tns property is in the hanrfc n 
third person not holding for the ttiortgaaor, a- .1 , 

livery is not required. ' 


Where the mortgaged property is in the hands of 
a third person holding adversely to the mortga<>-or 
so that no better delivery can be made, the mort- 
gage may be good without an actual'delivery.io 


The same rule is applied to cases where the prop¬ 
erty is in the possession of a bailee of the mortga- 
gor,^i and it has been held applicable under statu- 
tory provisions requiring the actual and continued 
transfer of possession, where the possessor of the 
property is an independent party,^^ not where 
he is a tenant or successor in title of the mortga- 
gor.'*^ 3o, where the property is in the hands of 
a third person holding for the mortgagor, a notice 
by the mortgagor to him to hold the property for 
the mortgagee is sufficient.'^^ Such a notice is gen- 
erally necessaryj^^s although there are cases to the 
contrary.'^^ xhe consent of the agent or the bailee 
to hold for the mortgagee is unnecessary.^*^ 

§ 211. Taking and Retaining Possession 
Through Agent 

The mortgagee may take and retain possession 
through an agent, but the mortgagor, or one in his em- 
ploy, is generaily regarded as incompetent to act as such 
agent. 

If the mortgagee takes and retains possession 
through the medium of an agent, in such a manner 
as to indicate an intention of depriving the mortga¬ 
gor of his apparent ownership and possession, it is 
sufficient to protect the property from the claims 
of third parties.^S The agent must have authority 
to act for his principal in the premises,^9 and must 
not act in his own interest or behalf.59 


33. IU.—Crockett First Nat. Bank 
V. George R, Barse Live Stock 
Commn. Co., 64 N.E. 1097, 19S Ili. 
232, afflrming 99 Ill.App. 198. 

11 C.J. p 585 note 56. 

34. Mass.—Drury v. Moors, 50 N.E. 
618, 171 Mass. 252. 

.11 C.J. p 585 note 57. 

35. Ark.-—Wilson v. Crittenden Coun- 
ty Bank, etc., Co., 135 S.W, 885, 
98 Ark. 379. 

11 C.J. p 585 note 58. 

Bolivety of hiU of sale may be 
sufficient.—Parmerville State Bank 
V. Harmon, 75 S.W,2d 1010, 189 Ark. 
1029. 

30. Tex,—Pox V. Toung, Civ.App., 91 
S,W.2d 857. 

11 C.J. p 585 note 69. 

Heavy macbine 

]VIortgagor*s letter purporting to 
deliver possession of machine weigh- 
ing five hundred and fifty pounds to 
mortgagee’s assignee, who executed 
receipt therefor and notified persons 
in charge of caf€ in which machine 
was located, was held sufficient, with 
assignee's conduct, to show “deliv¬ 
ery.”—Pox V. Toung, Tex.Civ.App., 
91 S.W.2d 857. 

37. N.H.—^Patrick v. Meserve, 18 N. 
H. 300. 

11 C.J. p 585 note 60. 


^•J--MI!umberland Bankv. Baker, 
A. 704, 57 N.J.Eq. 569. 

3^- Mont.—Griffiths v. Thrasher, 26 
•^•Sd $ 83 , 95 Mont. 238. 

^ggg^^-^^Wheeler v. Nichols, 32 Me. 

C.J. p gg5 g2. 

tJ.S.--Cornelius v, C. C. Pic- 
Inc., aC.A.N.Y., 5 F.2d 157, 
159, quoting Corpus Juris. 

C.J. p 535 53^ 

"Cj.S.—C ornelius v. C. C. Pic- 
Inc., C.C.A.N.T., 5 F.2d 157. 
Stored ciueiua 

Where firm with which cinema 
ims were stored was notified of 
"^o^tgage and told to make prints 
on mortgagee’s orders, and in- 
Qu its records a notation to 
tnat effect, it was held that there 
was an actual and continued change 
[or possession within N.T.Lien L. § 
' ®^®cient to validate mortgage 
aithough not recorded.—Cornelius v. 

h ^ictures, Inc., C.C.A.N.Y., 5 P. 
2a 157, 

However, in two earlier cases it 
was held that a sufficient transfer 
was not accomplished.—Cornelius v. 
W Inc., C.C.A.N.Y., 297 

444—Cornelius v. a C. Pictures, 
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Inc., D.C.N.Y., 296 P. 487, affirmed, C. 
C.A., 296 P. 490. ’ 

43. U.S.—Cornelius v. C. C. Pictures, 
Inc., C.C.A.N.Y., 5 P.2d 157. 

11 C.J. p 585 note 64. 

44. Mich.—Buhl Iron Works v. Teu- 
ton, 35 N.W. 804, 67 Mich. 623. 

45. U.S.—Duffy v. Charak, 35 S.Ct. 
264, 236 U.S. 97, 59 L.Ed. 483. 

11 C.J. p 586 note 66. 

46. lowa.—Case v. Burrows, 7 N.W. 
130, 54 lowa 679. 

N.H.—Corning v. Records, 46 A. 462, 
69 N.H. 390, 76 Am.S.R. 178. 

11 C^J. p 586 note 67. 

47. Mich.—^Buhl Iron Works v. Teu- 
ton, 35 N.W. 804, 67 Mich. 623. 

43. lowa.—Smith Bros. & Burdick 
Co. V. Goldberg, 215 N.W. 956, 204 
lowa 816. 

11 C.J. p 586 note 70. 

43. Ga.—^Redd v. Burrus, 58 Ga. 574. 
11 C.J. p 586 note 71. 

Violatiou of iustructious of mort¬ 
gagor by mortgagee's drayman with¬ 
out knowledge or authority of mort¬ 
gagee does not change possession,— 
Robinson, Thieme & Morris v. Whit- 
tier, 191 P. 763, 112 Wash. 6. 

50. lowa.—King v. Wallace, 42 N.W. 
776, 78 lowa 221. 
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Who may be agenfs, Although it cannot be said, 
as a matter of law, that the mortgagor can never 
retain possession as agent for the mortgagee,^! he 
is generally regarded as incompetent to act as agent 
in accepting a delivery of the property,^- at least as 
long as he retains his interest in the property.53 
One in possession who is not in the employ of the 
mortgagor may be appointed a custodian for the 
mortgagee,54 but it is usually insufficient for the 
mortgagee to retain possession through a servant 
or an employee of the mortgagor,55 although there 


is no objection to having the same clerks or sales- 
men continue their previous employment,56 and the 
mortgagee may even retain the mortgagor to assist 
him in the sale of the mortgaged property.®'^ Where 
the mortgagee has taken possession of a stock of 
goods by his agent, the fact that the sign of the 
mortgagors is allowed to remain over the place of 
business is not fatal to the sufficiency of taking of 
possession,58 nor is the fact that the same books of 
accounting are used.59 


F, DEFECTS CURED BY TAKIXG POSSESSIOX 


§ 212. In General 

Minor defects or informalities attending a mortgage 
may be. cured by the mortgagee^s taking possession of 
the property. 

Where a mortgage is valid as bet\^^een the parties, 
it will be good as against third persons notwith- 
standing minor defects or informalities attending it, 
where possession has been taken before their rights 
have accrued,50 as, for example, where it is attend- 
ed by defects in its formal execution^i or acknowl- 
edgment,52 or in the accompanying affidavit,®^ or 
in recording,54 or where it is absolute on its face,55 
or amounts merely to an executory contract,56 or 
fails to follow the statutory form,57 or is verbal,58 
or gives the mortgagee a pojver to sell, at private 


sale,59 or where the note secured fails to state that 
it is secured by chattel mortgage."® However, pos¬ 
session taken after rights of creditors have become 
fixed can detract nothing from the rights of such 
creditors.*^^ A mortgage which is intrinsically void 
as a fraud on creditors cannot be cured by taking 

possession.'^2 

Taking possession as curing a defective descrip- 
tion is considered in § 70 supra. 

§ 213. Permission to Mortgagor to Use or 
Sell Property 

A mortgage Invalid as to creditors because of the 
right of the mortgagor to use or dispose of the property 
may under some authority be validated by the mortga- 


51. Colo.—Rhodes v. Harmon, 231 P. 
222, 76 Colo. 565. 

11 C.J. p 586 note 73. 

52. 111.—Rinck V. U. S. Rubber Co., 
262 111.App. 357. 

11 C.J. p 586 note 74. 

53. N.J.—^Watson v. Rowley, 52 A. 
160, 63 N.J.Eq. 195. 

54. Colo.—^Rhodes v. Harmon, 231 P. 
222, 76 Colo. 565. 

55. lowa.—Raybourn v. Creger, 216 
N.W. 272, 204 lowa 961. 

11 C.^. p 587 note 77. 

50. Mass.—Henshaw v. Bellows 
Falis Bank, 10 Cray 568. 

11 C.J. p 587 note 78. 

57, Wis.—Schneider v. Kraby, 73 N. 

W. 61, 97 Wis. 519. 

11 C.J.‘p 587 note 79. 

W. 111.—Read v. Wilson, 22 111. 376, 
74 Am.D. 159. 

11 C.J. p 587 note 80. 

50. 111.—Martin v. Sexton, 112 111. 
App. 199. 

eo. U.S.—Sample v. Getman-McDon-. 
nell-Summers Drug Co., I).C.Okl., 
14 F.2d 170--Hirscfefeld v. Nogle, 
D.C.I11.. 5 F.Supp. 234. 

Colo.—McClain v. Saranac Mach. Co., 
28 P.2d 1009, 94 Colo. 145—Zinn v. 
Denver Live Stock Commission Co., 
187 P. 1033, 68 Colo. 274. 

111.—^Zola V. Zacher, 220 Ill.App. 123. 
Kan.—Farmers* & Drovers* Nat. Bank 


V. Hannaman, 223 P. 478, 115 Kan. 
370. 

N.J.—^Riley & Downer v. United Pep- 
sin Gum Co., 129 A. 478, 98 N.J. 
Eq, 99. 

N.C.—Cowan v. Dale, 129 S.E. 155, 
158, 189 N.C. 684, citing Corpus 
Juris. 

Okl.—Union State Bank of Shawnee 
v. Housel, 256 P. 29. 124 Okl. 294. 
Tex.—Trice v. American Trust & 
Savings Bank of EI Paso, Civ.App., 
259 S.W. 993. 

Vt.—Gilflllan’s Adm’r v. Bixby, 139 
A. 250, 100 Vt. 468. 

11 C.J. p 587 note 83. 

61. 111.—Cermak v. Cable Piano Co., 
211 Ill.App. 219. 

11 C.J. p 587 note 84. 

62. Colo.—McClain v, Saranac Mach. 
Co.. 28 P.2d 1009, 94 Colo. 145. 

111.—^Zola V. Zacher, 220 Ill.App. 123. 
11 C.J. p 587 note 85. 

63. N.J.—Riley & Downer v. United 
Pepsin Gum Co., 129 A. 478, 98 N. 
J.Eq. 99. 

11 C.J. p 587 note 86, 

64. Colo.—McClain v. Saranac Mach. 
Co., 28 P.2d 1009, 94 Colo. 145— 
Bogden v. Fort, 225 P, 247, 75 Colo. 
231. 

Wash.—^Haskins v. Fidelity Nat. 
i • Bank, 159 P. 1198, 93 Wash. 63. 
j 65. Mass.—Coggan v. Ward, 102 N. 
I E. 336, 215 Mass. 13. 
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66. Ohio.—Coe v. Columbus, etc., R. 
Co., 10 Ohio St. 372, 75 Am.D. 518. 

67. Wash.—Sheehan v, Levy, 23 P. 
S02, 1 Wash. 149. 

68. Ark.—^Wilson v. Crittenden 

County Bank, etc., Co., 135 S.W. 
885, 98 Ark. 379. 

Vt.—Mower v. McCarthy, 64 A. 578, 
79 Vt. 142, 118 Am.S.R. 942, 7 L, 
R.A.,N.S.. 418. 

69. Wash.—Sheehan v. Levy, 23 P. 
802, 1 Wash. 149. 

70. 111.—Springer v. Lipsis, 70 N.R 
641, 209 111. 261, affirming 110 111. 
App. 109. 

71- U.S.—Sample v. Getman-McDon- 
nell-Summers Drug Co., D.C.Okl., 
14 P.2d 170. 

Minn.—Goldherg v. Brule Timber Co., 
168 N.W. 22, 140 Minn. 335. 

Fremature refiliug 

Taking possession does not vali¬ 
date a prematurely filed mortgage as 
to creditors existing before posses¬ 
sion is taken.—In re Steifens, C.C.A. 
N.Y., 31 P.2d 660, 63 A.L.R. 589. 

72, Colo.—First Nat. Bank of Ft. 
Collins V. Daniels Mercantile Co., 
172 P. 3, 64 Colo. 408—First Nat. 
Bank of Ft. Collins v. Shafer, 172 
P. 1, 64 Colo. 388, L.R.A.1918B 636. 
Wash.—Warner v. Hibler, 264 P. 423, 
146 Wash. 651. 
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gee^s taking of possession before adverse rights attach, 
although there is authority to the contrary. 

Where the mortgage contains a stipulation re- 
garding the use or disposition of the property which 
would render it invalid against creditors, it has been 
held that such invalidity will be cured by a trans¬ 
fer of possession to the mortgagee before adverse 
rights attach to the property but a contrary view 
is held in some jurisdictions/^,,and the rule does 
not apply where the mortgagee holds the posses¬ 


sion of the goods under a mortgage which is found 
to be actually fraudulent; that is, Avhere it was 
executed for the express purpose of cheating or de- 
frauding the creditors of the mortgagor.'^^ Where 
the mortgagee has in good faith, and for the pur¬ 
pose of satisfying a bona fide indebtedness secured 
by the mortgage, taken possession and foreclosed 
the mortgage in due form, the property cannot be 
pursued by creditors into the hands of a bona fide 
purchaser for full value at the foreclosure saleJ® 


G, CONVERSION OE, OR INJURY TO, PROPERTY 


§ 214, By Mortgagor 

A wrongfui exercise of dominion over the mortgaged 
property by the mortgagor vy/lth intent to deprive the 
mortgagee thereof constitutes a conversion. 

Where the mortgagor wrongfully appropriates the 
mortgaged chattels to his own use, he is liable for 
conversion.'^^ In order to constitute a conversion, 
the acts of the mortgagor must amount to an exer¬ 
cise of dominion over the mortgaged goods with in¬ 
tent to deprive the mortgagee thereof,as where 
he denies the mortgagee’s interest in the property 


after a default in the condition of the mortgage, 
or changes the form of mortgaged property, q,- 
sells the property in denial of the mortgagee^s in¬ 
terest, see infra § 261. So, a mortgagor may be 
liable to a first mortgagee for conversion where he 
gives another mortgage and permits the second 
mortgagee to take possession.^i The mere refusal 
of the mortgagor to consent to the mortgagee^s tak¬ 
ing possession of the mortgaged chattels, pursuant 
to the terms in the mortgage, on breach of its con- 
ditions, is not sufficient to constitute a conversion.®^ 


73. XJ.S.—Patnott v. Simpson & Co., 
„ C.C.A.Idaho, 35 P.2<i 840, affirmingr, 
D.C., In re Simpson, 31 F.2d 317. 
Idaho.—^Kettenbach v. Walker, 186 P. 
j9J.2, 32 Idaho 544. 

Mo.—Jones v. Bank of Excelsior 
( Springs, 213 S.W, 892, 201 Mo.App. 
545. 

Ohio.—^Kruse & Bahlman Co. v. 

Brower, 19 Ohio App. 29. 

Okl.—Snow V. Cody, 220 P. 578, 96 
Okl. 81. 

Or.—^Pirst Nat. Bank v. Frazier, 22 
P.2d 325, 143 Or. 662—Kenney v 
Hurlburt, 172 P. 490, 88 Or. 688, 
L.R.A.1918E 652, Ann.Cas.l918B 

737, modified on other grounds 173 
P. 158, 88 Or. 688, L.R.A.1918E 652,, 
Ann.Cas.l918E 737. 

11 C.J. p 588 note 93. 

Xn WisconsixL 

(1) Due to statutory enactments 
this is now the rule.—^Waterman v 
Hantke, 207 N.W. 946, 190 Wis. 1, 
rehearing denied 208 N.W. 992, 190 
Wis. 1. 

(2) The former rule was other- 
wise.—Durr v. Wildish, 84 N.W, 437, 
108 Wis. 401—Blakeslee v. Rossman, 
43 Wis, 116. 

(3) However, where the mortgagor 
of stock of goods, permitted by mort¬ 
gage to make sales, fails to file 
statement of sales as required by St. 
1923 § 2316b, and mortgagee permits 
fifteen days after expiration of time 
for filing to elapse without action oi> 
his part, as against other creditors, 
he must be deemed to have lost lien 
for ali time, although he subsequent- 
ly takes possession.—Thomas Pro¬ 


duce Co. V. Soyck, 199 N.W. 79, 184 
Wis. 211. 

Oral agreemeut permitting sale 

At common law, unless third per- 
son's rights intervene, mortgagee’s 
seasonably taking possession of 
mortgaged cattle validates, as 
against all persons, oral agreement 
permitting mortgagor to sell mort¬ 
gaged cattle if he replaces them.— 
Paska V. Saunders, 153 A. 451, 103 
Vt. 204. 

liCortgagee mindful of creditor’s 
claims 

Fact that lender who took chattel 
mortgage on fluctuating stock as se- 
curity, when he took possession un¬ 
der stipulation of mortgage and pro- 
ceeded to sell at private sale, was 
not unmindful of claims of unse- 
cured creditors and proposed to get 
all he could for them, did not lessen 
nor defeat his security.—Kenney v. 
Hurlburt, 172 P. 490, 88 Or. 688, L. 
R,A.1918E 652, Ann.Cas.l918E 737, 
modified on other grounds 173 P. 158, 
88 Or. 688, L..R.A.1918B 652, Ann.Cas. 
1918E 737, 

Claims without attachment or seizure 

Mere existence of claims of credi¬ 
tors of mortgagor without attach¬ 
ment or seizure on execution was not 
intervention of rights of third per¬ 
sons, preventing subjection of goods 
to lien of chattel mortgage on mort- 
gagee’s taking possession before 
rights of third persons intervened.— 
Kenney v. Hurlburt, supra, 

74. Wash.—^Warner v. Hibler, 264 

P. 423, 146 Wash. 651—Tahoma Fi- 
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nance Co. v. Shannon, 244 P. 271, 
138 Wash. 90. 

11 C.J. p 588 note 94. 

75. U.S.—Wells V. Langbein, C.C. 
lowa, 20 F. 183. 

State V. 0‘Neill, 52 S.W. 240, 
"■151 Mo. 67—^Antram v. Burch, 84 
Mo.App. 256. 

76. N.D.—Madison v. Rutten, 113 N. 
W. 872, 16 N.D. 281, 13 L.R.A.,N. 
S., 554, 

77. Cal.—Mills v. Brown, 269 P. 636, 
205 Cal. 38. 

11 C.J. p 588 note 97. 

78. Ind.—Jones v. Smith, 24 N.E. 
368, 123 Ind. 585. 

11 C.J. p 588 note 98. 

Grriudiug and xeplacement of wheat 
. Where a miller gave mortgages on 
specified quantities of wheat in his 
bins, the grinding of wheat from the 
bottom of the bins, and replacing of 
it by new wheat at the top of the 
bins, was not a conversion, so long 
as there was sufficient on hand at 
all times to satisfy the mortgages. 
—In re Ballard, D.C.Tex., 279 F. 574. 

79. Cal.—Mathew v. Mathew, 71 P. 
344, 138 Cal. 334. 

Ind.—Mattingly v. Paul, 88 Ind. 95. 
Mo.—Roach v. St. Louis Type Pdy., 
21 Mo.App. 118. 

80. Minn.—Mankato Nat. Citizens* 
Bank v. McKinley, 136 N.W. 579, 
118 Minn. 162. 

81. Mich. — Matter of Hicks, 20 
Mich. 280. 

R.I.—Millar v. Allen, 10 R.I. 49. 

82. Okl.—J. I. Case Threshing Mach. 
Co. V. Barney, 154 P. 674. 
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The duty of the mortgagor to care for the prop- 
erty while in his possession is considered in § 186 
supra. 

§ 215. By Mortgagee 

a. In general 

b. By senior mortgagee 

c. By junior mortgagee 

a. In General 

An exercise of dominion over the property by the 
mortgagee Inconsistent with the rights of the mortgagor 
or the relationshlp between the parties wlU constitute a 
conversion. 

Where the mortgagee is in possession, the exer¬ 
cise by him of any dominion over the property, in¬ 


consistent with the rights of the mortgagor or with 
the relation which he justly sustains to the proper¬ 
ty, will constitute a conversion in case the mortga¬ 
gor elects so to treat it;^^ and this is true, even 
though the mortgagee is not actually in possession, 
if he exercises acts of dominion over the property 
and participates by aiding and abetting one in actual 
p05session.S4 So a mortgagee is liable for conver¬ 
sion where he wrongfully takes or retains posses¬ 
sion,or is guilty of fraud or breach of the peace 
in obtaining possession or where he disposes of 
the property in denial of the title or interest of the ^ 
mortgagor,S7 as where he sells without foreclosure i 
when foreclosure is required by the statute or terms j 
of the mortgage,S8 where he sells under the mort- 


83. Cal. — Lindsey v. Commercial 
Discount Cq., 55 P.2d 896, 897, 12 
Cal.App.2d 345, citingr Corpus Ju¬ 
ris. 

Or.—Reid v. Wentworth & Irwin, 63 
P.2d 210, 155 Or. 265. 

S.C. — General Motors Acceptance 
Corporation v. Hanahan, 143 S.E. 
820, 146 S.C. 257. 

Tex.—Block Motor Co. v. Melia, Civ. 

App., 247 S.W. 666. 

11 C.J. p 589 note 5. 

Coutract to seU after foreclosure 
An executory contract by a mort¬ 
gagee, in possession, proceeding to 
foreclose, to resell mortgaged goods 
to third person if he acquired title 
did not constitute conversion.—Reid 
V. Wentworth & Irwin, Or., 73 P.2d 
381. 

84. N.Y.—Burghen v. Purdy, 50 N.Y. 
S. 546, 27 App.Div. 460. 

11 C.J. p 589 note 6. 

85. Ala.—Sullivan v. Miller, 140 So. 
606, 224 Ala. 395. 

Mass.—Glassman v, Ficksman, 131 N. 
E. 316, 238 Mass. 580—Jones v. 
Goodwillie, 9 N.E. 639, 143 Mass. 
281. 

S.D.—Styke v. Sioux Falis Motor Co., 
244 N.W. 387, 60 S.D. 358. 

Tex.—Stidham v. Lewis, Civ.App., 23 
S,W.2d 851. 

11 C.J. p 589 note 19. 

Betentiou by purchase-mouey mort.. 
gagee after retum for repair 
Where buyer of piano, who had a 
purchase-money mortgage, shipped 
piano back to seller’s factory for re- 
pairs under seller's agreement to 
make repairs without cost and return 
the piano to buyer, the seller could 
not retain the piano because of buy- 
er’s default in payment of purchase- 
money installments when due, but 
was required to foreclose the mort¬ 
gage in the regular way, and such 
retention amounted to a conversion. 
—Cable Co. v. Greenfield, 244 S.W. 
692, 196 Ky, 314. 

Property left in 2nortgagor’s posses¬ 
sion after levy 

Where a warrant, issued in a mort- 

14 C.J.S.-52 


gagee’s suit against a cropper, com- 
manded the sheriff to seize grain on 
which the landowner claimed a lien, 
and the sheriff, after levy on the 
cropper’s interest, left the grain in 
the landowner's granary, taking his 
oral assurance that it would be safe, 
there w^as no conversion by the mort¬ 
gagee, and, in the absence of other 
evidence, it was not liable to the 
landowner.—Citizens’ State Bank of 
Pingree v. Sorlien, 185 N.W. 269, 48 
N.D. 487. 

86. Ohio.—Bear v. Colonial Finance 
Co., 1S2 N.E. 521, 42 Ohio App. 482. 

Okl. — General Motors Acceptance 
Corporation v. Davis, 7 P.2d 157, 
151 Okl. 255. 

11 C.J. p 590 note 22. 

87. 111.—Cowan v. Terrell, 273 111. 
App. 194. 

Me,—Drummond v. Trickey, 108 A. 
72, 118 Me. 296. 

Okl.—First Nat. Bank v. Wesson, 235 
P. 595, 109 Okl. 225—Rogers v. 
Benford, 201 P. 646, 83 Okl. 270. 

Or.—Barber v. Motor Inv. Co., 298 P. 
216, 136 Or. 361. 

Tex.—Draper v. Presley, Civ.App., 
111 S.W.2d 1124, error dismissed— 
R-F Finance Corporation v. Jones, 
Civ.App„ 50 S.W.2d 475. 

Wyo.—Wettlin v. Jones, 234 P. 515, 
32 Wyo. 446, rehearing denied 236 
P, 246, 247, 32 Wyo. 446. 

11 C.J, p 589 notes 7, 19. 

Sale coutrary to agreement 
Where automobile buyer in default 
on purchase-money note secured hy 
mortgage surrendered possession to 
seller's agent who agreed in writing 
to hold automobile for ten days and 
to deliver it to buyer upon payment 
of installments due and expense item 
incurred by seller, sale of automobile 
during ten-day period by seller was 
a “conversion."—^Draper v. Presley, 
Tex.Civ.App., 111 S.W.2d 1124, error 
dismissed. 

Sale whUe action pending 

(1) A mortgagee is liable for con¬ 
version for selling personal property 
pledged to it under chattel mortgage 
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while action in claim and delivery is 
pending, since the property is tech- 
nically in possession of the law'.— 
United Bank & Trust Co. of Cali- 
fornia v. Hunt, 64 P.2d 477, 18 Cal. 
App.2d 112, amending and denying 
rehearing 62 P.2d 1391, 18 Cal.App.2d 
112 . 

(2) Where mortgagee instituting 
replevin action to foreclose mortgage 
obtains possession of property by fil- 
ing replevin bond, sale thereof at 
foreclosure sale prior to determina- 
tion of issues constitutas conversion. 
—Tingley v. Smith, 72 P.2d 729, 181 
Okl. 84—Scott V. Standridge^ 245 P. 
591, 117 Okl. 111—Mid-Continent Mo¬ 
tor Securities Co. of Tulsa v. Art 
Harris Transfer & Storage Co. of 
Muskogee, 223 P. 130, 97 Okl. 139— 
Salisbury v. First Nat. Bank, 221 P. 
444, 99 Okl. 138. 

(3) In such case plaintiff and his 
sureties w^ere liable to defendants 
for conversion, notwithstanding de¬ 
fendants did not claim return of 
property.—Tingley v. Smith, supra. 
Proceediugs after sequestratiou 

W’'here seller of motorcycle took 
chattel mortgage thereon from buyer 
and on failure to pay installment 
instituted suit and sequestrated ma- 
chine, and later replevied it, his dis- 
missal of sequestration'suit did not 
relieve him of conditions of replevy 
bond so as to permit him to sell ma- 
chine to himself under power of sale 
in chattel mortgage without render- 
ing himself liable to buyer for con¬ 
version.—Trehan v. Dunnigan, Tex. 
Civ.App., 297 S.W. 1102. 

88. Cal.—Metheny v. Davis, 290 P. 

91, 107 Cal.App. 137. 

Idaho.—^Boomer v. Isley, 246 P. 966, 
42 Idaho 547, 47 A.L.R. 578. 

Minn.—McLeod Nash Motors v. Com¬ 
mercial Credit Trust, 246 N.W. 17, 
187 Minn. 452, 87 A.L.R. 296. 

Okl.—Oklahoma State Bank of Enid 
V. Buckner, 217 P. 189, 90 Okl. 109. 
11 C.J. p 589 note 8. 

Sffect of consent to taking 
Although a chattel mortgagor con- 
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gage but not in accordance with its terms,^9 where 
he forecloses before the debt is due,^^ where pro- 
ceedings as to sale or foreclosure do not comply 
with the statute,where he sells more than suffi¬ 
cient of the property to satisfy the mortgage debt, 
or if he fails to account for surpliis money arising 
on the sale,^^ where he does not use all fair and 
reasonable means to obtain the best price at the 
sale^^ or sells under a void mortgage,^^ qj. after a 
release^S or a satisfactioni'^ of the mortgage, or aft¬ 
er notice that his mortgagor had no title or interest 
in the chattels.i^ It also constitutes conversion for 
the mortgagee to receive and sell the mortgaged 


chattels after the debt and mortgage have been as- 
signed.ii Likewise the taking possessioni and 
sale2 of property not covered by the mortgage is 
a conversion thereof. A wrongful refusal to allow 
the mortgagor to redeem the mortgaged chattels 
constitutes a conversion,^ as does a refusal to re- 
store possession after the mortgagor has redeem- 
ed.^ 

A mortgagee who wrongfully takes possession 
cannot escape liability by parting with his interest 
in the property,® nor will a subsequent default by 
the mortgagor justify his acts.® A mortgagor need 


sented to the taking: of the mort^ I 
gaged property by the mortgagee, 
where he did not waive foreclosure. 
and the statute was not followed as 
to notice or public sa!e, the mort* 
gagee was liable to account for the 
reasonable value of the property-— 
Schreiner v. Shanahan, 181 N.W. 536 
105 Neb. 525. 

Private sale after election to fore- 
close 

Finance company which procured 
possession of automobile mortgaged 
to it through suit and a receiver is 
guilty of conversion in thereafter 
treating automobile as its own and 
disposing of it at private sale, not- 
withstanding mortgage authorized 
them to take possession of and sell 
automobile at private sale upon de¬ 
fault of mortgagor, since finance 
company’s action in invoking pro- 
cesses of court to foreclose mortgage 
amounted to election of remedy.— 
Home Service Finance Co. v. White, 
Tex.Civ.App., 86 S.'W'.2d 815, error 
dismissed. 

8^. Ark. — Perryman v. Abston, 
Wynne & Co., 261 S.W. 622, U4 
Ark. 290. 

11 C.J. p 589 note 9. 

Conditional sale by mortgagee in 
possession with right to sell out- 
right, is^ a technical conversion.— 
Montgomery County Nat. Bank v. 
Wherry, 169 P. 1146, 102 Kan. 224. 

Sale prior to defanlt 

Seller’s seizing and selling motor- 
cycle to himself under power of sale 
in chattel mortgage, in absence of 
buyer's default, constitutes wrongful 
conversion. — Trehan v. Dunnigan, 
Tex,Civ,App., 297 S.W. 1102. 

90. Idaho.—Gunnell v. Largilliere 
Co., Bankers, 269 P. 412, 415, 46 
Idaho 551, citing Corpus JUris— 
First Savings Bank of Pocatello 
V. Sherman, 195 P. 630, 631, 33 
Idaho 343, citing Corpus Juris. 

91. Idaho.—Peterson v. Hailey Nat. i 
Bank, 6 P.2d 145, 51 Idaho 427. 

Mont—Trudell v. Hingham State 
Bank of Hingham, 205 P. 667, 62 
Mont. 557. 


Okl.—Parks v. Thompson & Wilker- 
son, 264 P. 607. 129 Okl. 256. 

Or.—Laam v. Green, 211 P. 791, 106 
Or. 311. 

11 C.J. p 589 note 10. 

Pailure to demaud peaceable pos- 
session before delivering aiSdavit to 
sheriff for further proceedings, is 
conversion.—Peterson v. Hailey Nat. 
Bank, 6 P.2d 145, 51 Idaho 427. 

Sale to third persou 
If mortgage is irregularly fore- 
closed and property sold to another 
than the mortgagee, the mortgagor 
may treat the action as a conversion 
by the mortgagee.—National Bank of 
Commerce of Porum v. Jackson, 170 
P. 474, 69 Okl. 93. 

Besale after void foreclosure 
Where mortgagee purchased prop¬ 
erty at void foreclosure, and sold 
part thereof to third person for an 
amount in excess of the mortgage 
debt, the sale was a conversion.— 
Jankowitz v. Kaplan, 165 N.W. 275, 
138 Minn. 452. 

92. Neb.—Skow v. Locke, 101 N.W. 
340, 72 Neb, 681. 

11 C.J. p 589 note 11. 

93. Ark.—^Anderson v, Joseph, 130 S. 
W, 165, 95 Ark, 573. 

Idaho,—Unfried v. Libert, 119 P. 
885, 20 Idaho 708. 

Mich.—^Bearss v. Preston, 32 N.W. 
912, 66 Mich. 11. 

94. Wis.—Kellogg v. Malick, 103 N. 
W. 1116, 125 Wis. 239, 4 Ann.Cas. 
893. 

11 C.J. p 689 note 13. 

Duty to make e<iuitable dispositiou 
Where mortgagee-seller, upon de¬ 
fault on mortgage debt, subjected 
mortgaged property to its claim, 
then received written notice from 
third person, not named mortgagof 
in instrument or buyer in bili of salei 
of interest in the property togethei 
with offer of payment of mortgage 
debt, mortgagee was under duty to 
make such disposition thereof as 
would be fair and equitable to rights 
of all parties of whose interest it 
had notice.—^John E. Morriss Co. v. 
0’Neal, Tex.Civ.App., 109 S.W.2d 
1166. 


95. Minn.—Wetherell v. Stewart, 29 
N.W. 196, 35 Minn. 496. 

96. Mich.—^Avery v. Midwest Com- 
mercial Credit Co., 236 N.W. 798, 
254 Mich. 324. 

11 C.J. p 589 note 15. 

97. La.—^Perrara v. Polito, App., 167 
So. 120. 

11 C.J. p 589 note 16. 

98. Neb.—Charles P. Kellogg Co. v. 
Horkey, 86 N.W. 497, 61 Neb. 751. 

N.Y.—Tasker v. Ryan, 40 N.T.S. 942, 
4 App. DiV. 616. 

11 C.J. p 589 note 17. 

Assigument by mortgagor 
Sale of mortgaged cars taken froro 
assignee of mortgagors in foreclo¬ 
sure suit, to which assignee was not 
party was held conversion, and the 
mortgagee acted at his perii in dis¬ 
posing of the property.—Sabine Mo¬ 
tor Co. v. W. C. EngUsh Auto Co., 
Tex.Com. App., 291 S.W. 1088, revers- 
ing, Civ.App., 283 S.W. 224. 

99. Mo.—City Nat. Bank v. Goodloe- 
McClelland Commn. Co., 93 Mo. 
App. 123. 

1. Mo.—Butcher v. Bell, App., 198 S. 
W. 1123. 

Grounds for rescisslou of sale 
Where the seller of live stock to 
whom the buyer exeeuted a chattel 
mortgage to secure the purchase 
price wrongfully takes possession of 
the increase, such a taking will con¬ 
stitute grounds for a rescission of 
the sale and render the mortgagee 
liable for taking it.—Glaspie v. Wil¬ 
liams, 51 P.2d 254, 46 Ariz. 381. 

2. Cal.—Abrott v. Athanasatos, 61 
P.2d 982, 18 Cal.App.2d Supp. 769. 

11 C.J. p 589 note 18. 

3. Wis.—Gauche v. Milbrath, 69 N. 
W. 999. 94 Wis. 674. 

4k Minn.—^Latusek v. Davies, 82 N. 
W. 587, 79 Minn. 279. 

5. Cal.—^Bonestell v. Western Auto¬ 
motive Finance Corporation, 232 P. 
734, 69 Cal.App. 719. 

Tex.—Frankfurt v. Grayson, Civ. 
App., $0 S.W.2d 486. ’ 

6. Mo.—Miller v. Biggs, App., 183 S. 
W. 713. 
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not accept property which has once been convert- 
ed,^ nor is he under an obligation to take affirma¬ 
tive steps to repossess the chattels,S but he may 
waive the conversion.^ 

There is no conversion where the mortgagee 
rightfully takes or retains possession,!® or where 
the property is sold with the consent of the mort- 
gagorii or in accordance with the terms of the 
mortgage,i2 qj. jf ^he mortgagee’s interest in the 
property clearly exceeds its value;^^ nor is it a 
conversion that mortgaged property is not sold at 
the place where it is taken into possession,^^ nor 
that it is sold on credit.^^ xhe mortgagee is not 
liable for conversion by his assignee of property 
not included in the mortgage or assignment^® An 


act done to preserve and protect the property, in 
order that it may remain subject to the lien, .and 
which is equally beneficial to those having subordi- 
nate rights, and not in antagonism thereto, is not a 
wrongful conversion.^'^ 

The duty of the mortgagee to preserve or protect 
the property and his liability for loss is considered 
in § 186 supra. 

, Delay or failure in selling or foreclosing. A 
mortgagee is liable for a conversion where he takes 
possession under the mortgage and refuses to sell 
in accordance with its terms,or delays for an un- 
reasonable time after default or beyond the period 
specified by statute,^® and he is liable to the mortga- 


Or.—Becker v. McKenzie, 144 P. 434, 
73 Or. 313. 

11 C.J. p 590 note 20. 

7. Wyo.—^Wettlin v. Jones, 234 P. 
515, 32 Wyo. 446, rehearing denied 
236 P. 246. 247, 32 Wyo. 446. 

8. Neb.—Schreiner v. Shanahan, 181 
N.W. 536, 105 Neb. 525. 

FaUare to apply for restraining* 
order to stop sale of horse and wag- 
on under execution on mortgage 
which had been paid was held not 
to relieve mortgagee of liability to 
make restitution for value of horse 
and wagon.—^Perrara v. Polito, La. 
App., 167 So. 120. 

S. Ariz.—Crosby v. Murray, 210 P. 
1046, 24 Ariz. 446. 

S.C.—^E. Sternberger Co. v. Summer- 
ford, 131 S.E. 322, 134 S.C..63. 

11 C.J. p 589 note 5 [a]. 

10. Ga.—General Motors Acceptance 
Corporation v. Dunn Motors, 157 S 
E. 627, 172 Ga. 400, answers con- 
formed to 158 S.E. 626, 43 Ga.App, 
275—Taylor Iron Works & Supply 
Co. v. Everett, 150 S.E. 855, 40 Ga. 
App. 683. 

Mo.—Day v. National Bond & Invest- 
ment Co., App., 99 S.W.2d 117. 

N.Y.—Liiebman v. Brockway Motor 
Truck Corporation, 249 N.T.S. 39, 
140 Misc. 73. 

Ohio.—Calder v, Bliss Auto Sales Co., 
18 Ohio App. 242. 

Okl.—Producers’ & Refiners* Corpora¬ 
tion v. De Hart, 232 P. 386, 107 
Okl. 221. 

S.C. — General Motors Acceptance 
Corporation v. Hanahan, 143 S-E. 
820, 146 S.C. 257. 

Tex.—Witherspoon v. Terry, Com 
App., 267 S.W. 973, affirming Terry 
V. Witherspoon, Civ.App., 255 S.W. 
471—Eagle Fumi ture Stores v. 
Jones, Civ.App., 110 S.W.2d 610— 
John E. Morriss Co. v. 0'Neal, 
Civ.App., 109 S.W.2d 1156—Pipkin 
V. Rico, Civ.App., 83 S.W.2d 1045. 
Wash.—^Reinhardt v. Sprague, 63 P. 
2d 350, 188 Wash. 663. 


Claim of conversion. by landlord 
A landlord whose lien for the stor- 
age of the chattel is subordinate to 
the lien of the mortgage cannot sus- 
tain claim of conversion by mort¬ 
gagee, where mortgagor cannot.— 
General Motors Acceptance Corpora¬ 
tion V. Hanahan, 143 S.E. 820, 146 
S.C. 257. 

11. Conn.—Clark v. W^hitaker, 18 
Conn. 543, 46 Am.D. 337. 

lowa.—W. A. Jordan Co. v, Sperry, 
119 N.W. 692, 141 lowa 225. 

If mortgagor was mentally incom^ 
petent by reason of excessive intoxi- 
cation produced and induced by the 
mortgagee when he signed instru- 
ments consenting to a taking and 
sale of the property at private sale 
by the mortgagee before maturity, he 
was not bound thereby.—Schreiner v. 
Shanahan, 181 N.W. 536, 105 Neb. 
525. 

12. Cal. — Lindsey v. Commercia! 
Discount Co., 55 P.2d 896, 12 Cal. 
App.2d 345. 

Conn.—^Pietrantonio v. Scalo, 181 A. 
628. 

111,—^Howard v, Hartman Furniture 
& Carpet Co., 208 IlLApp. 562. 

S.C.—^E. Sternberger Co. v. Summer- 
ford, 131 S.E. 322, 134 S.C. 63. 

11 C.J. p 590 note 24. 

Sale after condition broken 
.Mortgagee in possession is not li¬ 
able in trover to mortgagor, if he 
sells property at private sale after 
condition broken, though not in way 
provided by Gen.L. 2803 et seq., as 
legal title vests absolutely in mort¬ 
gagee in such case; Laws 1878 No. 
51 § 13, Gen.L. 2801, and §§ 2802, 
2803, 2805, being intended to fix cer- 
tain time within which one entitled 
to redeem may act, and provide 
method for speedy determination of 
his and •mortgagee’s rights.—Camp¬ 
bell v. Bryant, 129 A. 299, 98 Vt. 486. 

Pailttre to procure price 

Mortgagee, selling chattel at pri¬ 
vate sale under , power in mortgage, 

81? 


although at allegedly too low a price, 
was not guilty of conversion.—Mc- 
Inerney & Conway Finance Corpora¬ 
tion v. Smith. 295 P. 273, 42 Wyo. 
380, 73 A.L.R. 851. 

13. Mich.—Botsford v. Murphy, 11 
N.W. 375, 47 Mich. 536. 

14. Mich.—Croze v. St. Mary’s Cana! 
Mineral Land Co., 107 N.W. 92, 313, 
143 Mich. 514, 114 Am.S.R. 677. 

11 C.J. p 590 note 26. 

15., Mich.—Croze v. St. Mary*s Canal 
Mineral Land Co., supra. 

16. Tex.—Smith v. Texas, etc., R. 
Co., 108 S.W. 819, 101 Tex. 405. 

17. Cal.—Summerville v. Stockton 
Milling Co., 76 P. 243, 142 Cal. 
529. 

11 C.J. p 590 note 28. 

18. Tex.—Ragland v. Cone, Civ.App., 
114 S.W.2d 620. 

11 C.J. p 590 note 29. 

19. lowa.—^Wetmore v. Wooster, 237 
N.W. 430, 212 lowa 1365. 

Ky.—Cartwright v. C. I. T. Corpora¬ 
tion, 70 S.W.2d 388, 253 Ky. 690. 
Mo.—Southern Missouri Trust Co. v. 

Crow, App., 272 S.W. 1040. 

N.D.—^Hedrick v. Stockgrowers* Cred¬ 
it Corporation, 250 N.W. 539, 64 N. 
D. 101. 

11 C.J. p 590 note 30. 

In Califoniia 

(1) Mere delay without proof of 
injury to the mortgagor has been 
held not to amount to a conversion 
of the property.—Woods Leasing Co. 
V. Funcheon, 25 P.2d 47, 134 Cal. 
App. 111. 

(2) In an earlier case there is dic¬ 
tum that a delay for an unreasonable 
time would constitute a conversion. 
—Peet V. People's Trust & Savings 
Bank, 204 P. 413, 56 Cal.App. 46. 
Short delay 

Conversion of automobile did not 
resuit from failure at once to pro- 
ceed to foreclosure after taking pos¬ 
session on default in a single month- 
ly note.—Lipper v. McClain, Tex.Civ- 
App., 223. S.W. 349, 
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gov for the difference between the value of the 
property and the amount of the mortgage debt.^o 
Where the mortgagee does not take possession and 
it is not delivered to him,2l or where he holds the 
property until the outcome of a suit to determine his 
rights therein,-2 or where the goods are lawfully 
taken by the mortgagee from the mortgagor, and 
no demand is made on the mortgagee for a compli- 
ance with the terms of the mortgage or the return 
of the property,23 or no tender of the amount due 
accompanies the demand for a return of the prop¬ 
erty,24 or where, after the property is taken over, 
there are negotiations toward effecting a settle- 
ment,25 or where foreclosure is enjoined by the 
mortgagor,26 the mortgagee is not guilty of con- 
version in detaining the goods. Wh^e sale is de- 
layed with consent of the parties^ in interestpthe 
mortgagee is not liable for 'the value of the prop¬ 
erty at the time of taking possession, although such 
val-aeJ^, greater than the price obtained at the sale*.^’ 

Mortgagee of partial inter est, A mortgagee of 
a partial interest in the property who after sale re- 
fuses to pay the proceeds of another^s interest to 
him is liable for conversion.28 


must not act fn a manner inconsistent with the rights 
of the junior mortgagees. 

A senior mortgagee owes to subsequent mortga- 
gees good faith in the enforcement of his mortgage 
provided he has notice of their rights.29 If by 
fraud or gross negligence he permits the security 
to be destroyed, lost, or removed he must make 
good the loss,20 but he is not liable for a removal by 
the mortgagor where he is not guilty of fraud or 
gross negligence.21 The first mortgagee might be- 
come liable for conversion by reason of a void fore¬ 
closure sale,22 or because he sells the property with- 
out foreclosure and at private sale,33 or converts 
the property to his own use when he has the duty to 
sell it,34 or attaches the mortgaged property,3 5 of 
refuses a tender of the amount due on the first 
mortgage,33 or where he takes possession although 
under the statutes, his mortgage merely passes an 
equitable title as against the legal title vesting in 
the junior mortgagee.37 Where after he has as- 
signed his mortgage and retains no interest therein 
the senior mortgagee seizes the property, he is guil¬ 
ty of conversion as against the holder of a junior 
mortgage who has reduced the mortgaged property 

to his possession.38 


b. By Senior Mortgagee 


A senior mortgagee with notice of 



junior mortgages 


A first mortgagee who is rightfully in possession 
of the mortgaged property is not liable in conver- 


2?0.y Mo.—General Motors Acceptance 
»w^orporation v. Holland, App., 30 S. 

W.2d 1087. 

11 C.J. p 590 note 31. 

21. Okl.—McCrory v. Thompson, 37 
P.2d 636, 169 Okl. 447. 

22. Colo,—Grattan v. Wilson, 259 P. 
6, 82 Colo. 239. 

23. Ark.—Atkinson v, Burt, 53 S.W. 
404, 65 Ark. 316. 

11 C.J. p 590 note 32. 

24b Mich.—Card v. Fowler, 79 N.W. 
925, 120 Mich. 646. 

N.Y.—Rudemien v. Bershadsky, 121 
N.T.S. 595. 

25. Okl.—J. I. Case Threshing Mach. i 
Co. V. Barney, 154 P. 674, 54 Okl. 
686 . 

26. Colo.—Grattan v. Wilson, 259 P. 
6', 82 Colo. 239. 

11 C.J. p 690 note 35. 

27. Kan.—Harrison Nat. Bank v. 
Leslie, 83 P. 984, 72 Kan. 401. 

23. Ark.—^Pirst Nat. Bank v. Parm- 
ers' & Merchants’ Bank of Marked 
Tree, 252 S.W. 34, 159 Ark. 384. 
Pasrment to mortgagee hy receiver 
A mortgagee had no lien on, or 
right to, proceeds of sale of cotton, 
grown on mortgagor's lands not cov- 
ered hy mortgage, so that taking and 
appropriation of such cotton and 
payment of proceeds thereof to mort- 
gagee by receiver of mortgaged lands 


in violation of mortgagor’s instruc- 
tions to sell it and pay United States 
government crop loans, secured by 
mortgages on crops, from proceeds, 
vested cause of action as for con¬ 
version in government, which was 
entitled to judgment against mort¬ 
gagee for value of such cotton on its 
intervention in suit to foreclose 
mortgage on lands.—^U. S. v. Western 
& Southern Life Ins. Co., Ark., 114 S. 
W.2d 36, 39, quoting Corpus Juris. 

29. Ala.—^Kelley v. Cassels, 147 So. 
597, 226 Ala, 410. 

After assignment of mortgage 
Assignor of first mortgage of seed 
and one aiding and abetting him held 
guilty of conversion against second 
mortgagee by selling seed and dis- 
tributing its proceeds without his 
knowledge or consent among farm 
laborers who flled no claim of lien.— 
Norhnberg v. Boley, 246 P. 12, 42 
Idaho 48. 

Constructive notice arising from 
record is not sufficient.—Kelley v. 
Cassels, 147 So. 597, 226 Ala. 410. 

30. Ala.—^Kelley v. Cassels, supra. 

31. Ala.—Shields v. Kimbrough, 64 
Ala. 504. 

32. S.D.—^La Crosse Boot, etc., Co. 
V. Mons Anderson Co., 83 N.W. 331, 
13 S.D. 301. 

11 C.J. p 591 note 46. 

83. lowa.—Money v. Somers Sav. 


Bank, 209 N.W. 275, 276, 202 lowa 
106 citing Corpus Juris. 

S.D.—Hanover Nat. Bank v. Parmers* 
& Merchants' State Bank, 227 N. 
W. 67, 55 S.D. 598. 

11 C.J. p 591 note 47. 

34. lowa.—Peregoy v. Wheeler, 55 
N.W. 462, 88 lowa 732. 

Removal with consent of Junior 
mortgagee 

If the first mortgagee removes the 
property from the state with the 
consent of a junior mortgagee for 
the purpose of having it sold to sat¬ 
is fy the mortgages, but after its re¬ 
moval uses it for his own purposes 
instead of selling it, he is liable to 
the junior mortgagee for the value 
of the property in excess of the sen¬ 
ior mortgage debt. — Peregoy' v. 
Wheeler, supra. 

35. Mont.—Chicago Title, etc., Co. v. 
0’Marr, 46 P. 809, 47 P. 4, 18 Mont. 
568. 

36. Mich.—Schmittdiel v. Moore, 79 
N.W. 195, 120 Mich. 199. 

Mo.—Williamson v. Gottschalk, 1 Mo. 
App. 425. 

37. Ala.—^Pinckard v. Cassels, 70 So. 

' 153, 195 Ala. 353. 

11 C.J. p 591 note 51. 

38. N.T.—Schwab Mfg. Co. v. Aiz- 
enman, 94 N.Y.S. 729, 106 App.Div. 
478. 
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sion to a subsequent mortgagee,39 especially where 
the jimior mortgagee consented to the alleged con- 
version,*^^ A senior mortgagee who receives the 
mortgaged property frcm the mortgagor in good 
faith and at a fair price for the purpose of paying 
his mortgage is not liable to a junior mortgagee for 
conversion nor is he liable where the property is 
fairly sold and the proceeds applied to his debt42 
and the surplus proceeds, after deducting the ex¬ 
penses of the sale, turned over to the junior mortga- 
gee.^^ Although a prior mortgage is fraudulent, 
a second mortgagee cannot recover for a depreci- 
ation in the value of property which is not consum- 
able by use, while it is in the hands of the first 
mortgagee under an arrangement with the mortga¬ 
gor, where the mortgagor or his grantee has a right 
to the use of the property until a demand by the 
mortgagee.^4 

The duty of a senior mortgagee in possession to 
protect the interest of a junior mortgagee by tak- 


ing care of the property is considered in § 186 su¬ 
pra. 

c. By Junior Mortgagee 

A junior mortgagee with notice of a senior mortgage 
who appropriates or sells the property in derogation of 
the rights of the senior mortgagee is liable for conver- 
sion. 

A junior mortgagee with notice of a senior mort¬ 
gage is liable to the senior mortgagee for conver- 
sion where he takes possession of the property and 
appropriates it to his own use,^^ where he receives 
the property and puts it beyond the reach of execu- 
tion under the senior mortgage,^® where he sells 
or assists in the sale of the property for a full con- 
sideration and without recognizing the rights of the 
prior mortgagee,^" where he induces a purchaser 
to buy from the mortgagor,'^® or where after a le- 
gitimate foreclosure sale he resells the property, in 
which case no demand for the return of the prop¬ 
erty is necessary.'^^ So, where a junior mortgagee 


39. Mass.—Clapp v. Campbell, 124 
Mass. 50. 

Property in possession of second 
mortgag'ee 

A first mortgagee is not liable for 
taking possession under his mort¬ 
gage, although the property is in the 
joint possession of the mortgagor 
and a second mortgagee.—Coty v. 
Barnes, 20 Vt. 78. 

40. Colo.—Atkins v. Boyle, 80 P. 
1067, 33 Colo. 434. 

41. Ga.—Harris v. Grant, 23 S.E, 
390, 96 Ga. 211. 

Chattel worth less than debt 

Mortgagee who receives possession 
of truck worth less than debt in sat- 
isfaction of the debt is not liable for 
conversion to junior mortgagee not 
offering to redeem.—People’s Nat. 
Bank of Nocona v. Jones, Tex.Civ. 
App., 34 S.W.2d 346. 

42. Minn.—Carity Motors v. Eich- 
ten, 249 N.W. 190, 189 Minn. 310. 

Advance in price after sale 

Where one of mortgagees, assert- 
ing conflicting claims to crop of 
wheat, under stipulation for reim- 
bursement, advanced money for har- 
vesting, such mortgagee was entitled 
to have wheat sold at best price ob- 
tainable and to sell it when it saw 
fit, provided it acted in good faith, 
and was not liable, because after 
sale wheat advanced in price.—■ 
Parmers' & Merchants’ Bank of Wal- 
la Walla v. Small, 229 P. 531, 131 
Wash. '197. 

43. Kan.—^Exchange State Bank of 
Kirwin v. Parmers’ State Bank of 
Kirwin, 237 P. 936, 119 Kan. 70. 

Payment of wages 
The act of a senior mortgagee 
whose mortgage had expired by limi- 
tation and had not been renewed, in 


applying the proceeds of the sale of 
a part of the mortgaged catti e which 
had come into his hands as a stake- 
holder to the payment of wages of 
the mortgagor’s ranch hands was 
held not a conversion by him of the 
property, nor to render him account- 
able to a junior mortgagee for the 
money so dispensed by him.—^Atkins 
v. Boyle, 80 P. 1067, 33 Colo. 434. 

Payment to share croppers 

Second mortgagee couid not recov¬ 
er from holder of first crop mortgage 
amount he paid, 'without knowledge 
of second mortgagee's claim, to 
share croppers as their share of pro¬ 
ceeds of cotton delivered to him by 
mortgagors and sold by first mortga¬ 
gee.—Harris V. Pruett, 32 S.W.2d 300, 
182 Ark. 554. 

44. Tenn.—Moore v. Wood, Ch.A., 
61 S.W. 1063. 

45. Ind.—Burton v. Tannehill, 6 
Blackf. 470. 

11 C.J. p 591 note 56. 

46. Ga.—Harris v. Grant, 23 S.E. 
390, 96 Ga. 211—Todd v.. Hurst 
Supply Co., 86 S.E. 255, 17 Ga.App. 
98. 

Voluntary snrrender by mortgagor 
Fact that agent of mortgagor vol- 
untarily surrendered, possession to 
holder of trust receipt, which was 
recorded subsequent to recording of 
mortgage, was held not to relieve 
holder of trust receipt from liability 
to mortgagee for conversion.—Gen¬ 
eral Motors Acceptance Corporation 
V. Wilcox, Tex.Civ.App., 95 S.W.2d 
1368. 

Ala.—^Bank of Odenville v. Un¬ 
ion State Bank, 101 So. 666, 212 
Ala. 52. 

Cal.—Hopkins v. Anderson, 21 P.2d 
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560, 562, 218 Cal. 62, citing Corpus 
Juris. 

S.D.—First Nat. Bank of Canton v. 
Baldridge, 159 N.W. 130, 37 S.D. 
606. 

Tex.—Oats v. Dublin Nat. Bank, 90 
S.W.2d S24, 127 Tex. 2, reversing 
on other grounds Farmers' Nat. 
Bank v. Dublin Nat. Bank, Civ. 
App., 55 S.W.2d 567—General Mo¬ 
tors Acceptance Corporation v. 
Wilcox, Civ.App., 95 S.W'.2d 1368— 
American Trust & Savings Bank 
& Whitaker, Civ.App., 2 S.W.2d 
356, error dismissed. 

Wash.—Davin v. Dowling, 262 P. 123, 
146 Wash. 137. 

11 C.J. p 591 note 58. 

G-ood faith 

The rule applies whether or not 
the junior mortgagee acts in good 
faith.—^Eade v. First Nat. Bank, 242 
P. 833, 117 Or. 47. 43 A.L..R. 374. 
Part of crop 

A chattel mortgage on half of a 
crop of cotton to be raised on certain 
land, mortgagor to have cotton gin- 
ned and baled, was held to contem¬ 
plate that lien was to cover and ap- 
ply to one half of bales of cotton, 
that might be raised, and not an un- 
divided one-half interest in crop, 
thus giving mortgagee right to elect 
which bales she should take or sell; 
and a second mortgagee, who had 
sequestered and sold the part of the 
crop before first mortgagee selected 
her bales, is liable in conversion to 
the extent of the full value of the 
part taken.—Citizens' Guaranty State 
Bank v. Johnson, Tex.Civ.App., 211 
S.W, 271, error refused. 

48b Ala.—^Henderson v. Foy, 11 So. 
441, 96 Ala. 205. 

4i9. Ind.—Koehring v. Aultman, etc., 
Co., 35 N.E. 30, 7 IndA.pp. 475. 
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fraudulently deals with the mortgaged property so 
as to defeat the rights of the senior mortgagee, the 
latter has a right of action against him for damag- 
es, although the junior mortgagee may ha ve acted 
solely for the purpose of securing his own debt.^® 
In some jurisdictions it is held that no actual knowl- 
edge is necessary, but that constructive notice aris- 
ing from the record of the prior mortgage,^! or 
from a recital to the junior mortgage that it is ex- 
pressly subject to a prior mortgage,^^ jg sufficient 
to render the junior mortgagee liable; but in oth- 
er jurisdictions it is held that a junior mortgagee is 
not liable for conversion unless he has actual 
knowledge of the prior mortgage.53 A prior mort¬ 
gagee cannot sue a subsequent mortgagee for con¬ 
version where the latter takes possession of and 
sells the property with the consent of the prior 
mortgagee, notwithstanding a misunderstanding on 
the part of the prior mortgagee as to the rights of 
the parties to the proceeds of the sale, if such mis¬ 
understanding was not created by fraud on the 


part of the second mortgagee.^^ The mere re- 
ceiving of the proceeds of the sale does not con¬ 
stitute conversion,55 and where a junior mortgagee 
with knowledge of the prior mortgage consents to 
a sale of the chattels by the mortgagor, receiving 
the proceeds of sale by virtue of his mortgage, the 
proceeds of such sale will be held in trust for the 
first mortgagee.56 

§ 216. By Third Persons 

A third person with actual or constructive notice 
who wrongfully interferes with a mortgaged chattel may 
be liable for damages or for a conversion. 

A third person wrongfully interfering with a 
mortgaged chattel may be liable for a conversion,57 
as where he appropriates it to his own use, 5 3 or 
destroys it,59 or wrongfully sells or disposes of it,5® 
or assists in a wrongful use or disposition of the 
property by the mortgagor,51 or after default by 
the mortgagor refuses to deliver it to the mortgagee 
upon demand.52 Likewise, a third person may be 


50. Ga.—DeVaughn v, Harris, 29 S. 
E. 613, 103 Ga. 102. 

51. Ala.—Bank of O^ienville v. Un¬ 
ion State Bank, 101 So. 666, 212 
Ala. 52. 

Tex.—Oats v. Dublin Nat. Bank, 90 
S.W.2d 824, 127 Tax, 2, reversing 
Parmers’ Nat. Bank v. Dublin Nat. 
Bank, Civ.App., 55 S.W.2d 567— 
General Motors Acceptance Corpo¬ 
ration V. Wilcox, Civ.App., 95 S.W. 
2d 1368. 

11 C.J. p 592 note 62. 

52. Ind.—McFadden v. Hopkins, 81 
Ind. 459. 

Tex.—Godair v. Tillar, 47 S.W. 553, 
19 Tex.Civ.App. 541. 

53. Ga.—^DeVaughn v, Harris, 29 S. 
E. 613, 103 Ga. 102. 

54. Wis.—^Anderson v. Case, 28 Wis. 
505. 

55. Wash.—Schneller v. Vincent, 269 
P. 793, 148 Wash. 661—Davin v. 
Dowling, 262 P. 123, 146 Wash. 137. 

56. 111.—Morrison v. Elzy, 190 111. 
App. 374. 

57* Ala.—Baker, Lyons & Co. v. 
American Agricultural Chemical 
Co., 77 So. 866, 201 Ala. 328. 

Ark.—U. S. V. Western & Southern 
Life Ins. Co., 114 S.W.2d 36, 39. 
quoting Corpus Juris. 

Ky.—Enterprise Poundry & Machine 
Works V. Miners' Elkhorn Coal Co„ 
45 S.W.2d 470, 241 Ky. 779. 

La.—^J. H. McMahon & Co. v. Winn 
Motor Co., 8 La.App. 775. 

Mo.—Johnston v. Brown Bros. Iron 
& Metal Co., 231 S.W. 1011, 1012, 
208 Mo.App. 189, citing Corpus 
Juris. 

Mont—^Labbitt v. Bunston, 277 P. 


805, 84 Mont. 579—First Nat. Bank 

V. Coit, 257 P. 469, 79 Mont. 468. 

R. I.—Franklin Service Stations v 
Sterling Motor Truck Co. of N. E. 
147 A. 754, 50 R.I. 336. 

S. D.—National Bank of Wheaton, 
Minn., v. Elkins, 159 N.W. 60, 37 S. 
D. 479. 

11 C.J. p 592 note 68. 

Alteratiou by bailee 

If the mortgagor's bailee material- 
ly alters the condition of the prop¬ 
erty, it is a conversion of it and the 
mortgagee has his action. 

Me.—Rinley v. Dolbier, 18 Me. 382. 
Mich.—Campbell v. Quackenbush, 33 
Mich. 287. 

Identification of property 
Where taking and removal of 
mortgaged property was undisputed, 
mortgagee was not required, in or- 
der to recover for conversion, to go 
and identify property.—Bridgeport 
Mach. Co. v. Geers, Tex.Civ.App., 36 
S.W.2d 1047, error dismissed. 

Bemoval of cattle by feeder 
Tex.—Scott V. Cassidy Southwestern 
Commission Co., Civ.App., 240 S. 

W. 1041. 

Sexnoval of property from state 
Okl.—U. S. Zinc Co. v. Colburn, 2'65 
P. 688, 124 Okl. 249. 

11 C.J. p 592 note 70. 

5«. Ark.—^Barnett Bros. Mercantile 
Co. V. Jarrett, 202 S.W. 474, 475, 
133 Ark. 173, citing Corpus Juris. 
Idaho.—^Porbush v. San Diego SYuit 
& Produce Co., 266 P. 659, 46 Idaho 
231. 

Ky.—Ruby v. Cox & Grayot, 229 S. 

W. 127, 191 Ky. 162. 

Vt.—Simonds v. Bishop, 196 A 764. 
56.. Idaho.—^Forbush v. San Diego 
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Fruit & Produce Co., 266 P. 659, 
46 Idaho 231. 

SO. Cal.—^Walker v. Houston, 12 P. 

2d 952, 215 Cal. 742, 87 A.L.R. 937. 
Mo.—Bank of Willard v. Young, 
App., 41 S.W.2d 195, 

N.D.—^Nathan v. Sax Motor Co., 266 
N.W. 228, 64 N.D. 773—Hart v. 
First State Bank of Mott, 163 N.W. 
530, 37 N.D. 9. 

Sale by lieuholder without notice to 
mortgagee 

Sale of car by garage ke.eper to 
satisfy lien without notice to mort¬ 
gagee constituted conversion.—^Na¬ 
tional Surety Co. v. Gotham Garage 
Co., 216 N.Y.S. 290, 127 Misc. 422. 

Fayment of proceeds to mortgagor 
Landlord, knowing of deed of 
trust on tenanfs share of crop, who 
sold the crop in his own name, kept 
part of the proceeds to reimburse 
himself for money due him and paid 
the rest to the tenant, was held 
guilty of a conversion.—^Evans v. 
Carpenter, 76 So. 550, 115 Miss. 672. 

©1. Kan.—Patri ck v. Pettit Grain 
Co., 297 P. 673, 674, 132 Kan. 764, 
citing Corpus Juris. 

Tex.—Hunter v. Abernathy, Civ.App., 
188 S.W. 269. 

Wyo.—^Wettlin v. Jones, 234 P. 515, 
32 Wyo. 446, rehearing denied 236 
P. 246, 247, 32 Wyo. 446. 

11 C.J. p 692 note 69. 

62. Cal.—Mitchell v. Wood, 174 P. 

677, 37 Cal.App. 329. 

Kan.—^Latenser v. Brumfleld, 28 P. 

2d 778, 138 Kan. 787. 

N.D.—^First State Bank of New 
Salem v. Parmers* Co-op. Elevator 
Co., 231 J7.W. 859, 69 N.D. 699. 
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held liable for damages where he injures^^ or de- 
stroys®^ the mortgaged property, or sells it in de- 
fiance of the mortgagee's superior lien.65 AU per- 
sons who join with the principal in the conversion 
are jointly liable with him,66 including factors or 
agents,®'^ although one who merely loans money to 
another purchasing the property from the mortga- 
gor without acquiring an interest in the chattel is 
not liable for conversion.6^ 

A third person whose acts with relation to the 
mortgaged chattel are proper or authorized, and 
who does not prejudice the mortgagor’s or mortga- 
gee’s rights, is not liable for damages or for con- 
version.^^ So a purchaser in good faith from a 
first mortgagee with power to sell is not guilty of 


conversion as to a second morlgagee.*^® If the 
mortgagee consented to the alleged acts of conver¬ 
sion he cannot complain.’^^ After a conversion has 
taken place the mortgagee may waive the tort'^^ 

Purchase of property from the mortgagor as con¬ 
version is considered in § 264 infra. 

Notice. To be guilty of conversion, actual notice 
of the mortgage is not necessary if it is recordedJ^ 
A third person without notice who takes posses- 
sion before the mortgage is recorded is not liable 
for conversion to the mortgagee.'^'^ 

§ 217. -Attachment or Execution Credi- 

tors 

A seizure and sate of the mortgaged property under 


Detention under ezcessive lien claixn 
N.Y.—C. I. T. Corporation v. Solo- 
mon, 273 N.Y.S. 563. 152 Misc. 833. 

63. Tex.—Carter v. Haynes, Civ. 
App., 269 S.W. 216. 

64. Mont.—Robison v. Dover Lum- 
ber Co., 191 P. 383, 58 Mont. 231. 

Property forfeitable to g'ov6mnient 
Wrongful act in destroying mort¬ 
gaged timber flume is not excused 
by pro Vision of the mortgagor’s con- 
tract with United States whereby it 
would have become the property of 
the government if not removed be¬ 
fore a given date.—Robison v. Dover 
Lumber Co., supra. 

65. Del,—Pisculli v. Bellanca Air- 
craft Corporation, 150 A. 81, 17 
Del.Ch. 151, reversing 149 A. 418, 
17 Del.Ch. 73, and afflrmed Bellan¬ 
ca Aircraft Corporation v. Pisculli, 
156 A. 608, 18 Del. 427. 

Ga.—Blanchard v. Farmers’ State 
Bank, 124 S.E. 695, 158 Ga. 780. 

La.—Black v. O. K, Radiator & Sheet 
Metal Works. App., 152 So. 782, 

68. Tex.—Bowers v. Bryant-Link 
Co., Com.App., 15 S.W.2d 698, af-i 
flrming, Civ.App., 6 S.W.2d 788. 

11 C.J. p 592 note 74. 
lSortgagee’s assignee and purchaser 
The mortgagee’s assignee may be 
held jointly liable with the purchas¬ 
er to who*m he sold it for a wrongful 
conversion of the mortgaged prop¬ 
erty.—^Hawkins Purniture Co. v. 
Morris, 137 S.W. 627, 143 Ky. 738. 

67. Tex.—Hunter v. Ahernathy, Civ. 
App., 188 S.W. 269. 

11 C.J. p 592 note 76. 

68. Ala.—^Argo v. Sylacauga Mer- 
cantile Co., 6$ So. 534, 12 Ala.App. 
442. 

66. Ark.—National Stock Yards Nat 
Bank v. Williamson, 7 S.W.2d 321, 
177 Ark. 366. 

111.—See Prame v. Harder’s Pireproof 
Storage & Van Co., 201 IlLApp. 
490. 

Xia.—^Black v. O. K. Radiator & 
Sheet Metal Works, App., 152 So. 
782. 


Mich.—Public Pire Ins. Co. v. De- 
troit Garages, 250 N.W. 290, 264 
Mich. 500. 

Mont.—Frost v. J. B. Long & Co., 228 
P. 75, 71 Mont 141. 

Tex.—Hugh Cooper Co. v. American 
Nat. Exchange Bank of Dallas, 
Civ.App., 30 S.W.2d 364. 

Utah.—Columbia Trust Co. v. Farm- 
ers’ & Merchants' Bank, 22 P.2d 
164, 82 Utah 117. 

11 C.J. p 592 note 71. 

Satisfaction of prior lien 
Where the proceeds of that part 
of the mortgaged property which de¬ 
fendant directed the mortgagee to 
sell were applied to satisfy his su¬ 
perior lien as landlord, he was not 
liable for conversion.—^Dixie Pertil- 
izer Co. v. Teasley, 69 So. 988, 14 
Ala.App. 283. 

landlord in possession of abandoned 
chattels 

Where tenant abandoned premises 
and turned key over to landlord, 
without removing property which 
was subject to chattel mortgages 
landlord became “involuntary bailee” 
of assets left on premises by tenant, 
and he was entitled to time to in¬ 
vestigate such property, to exam¬ 
ine chattel mortgages, to make in- 
ventory, to protect itself from lia- 
bility on account of having become 
involuntary bailee, to keep one chat¬ 
tel mortgagee from taking property 
of another chattel mortgagee, and to 
protect itself .in so far as its own 
blanket mortgage lien for past-due 
rent was concerned. In doing so he 
was not liable for conversion and the 
fact that in a letter to chattel mort¬ 
gagee who had been denied key to 
premises he stated that he was hold- 
ing tenanfs property under lien for 
rent was held insufficient to show 
conversion of mortgagee's property 
where letter recognized superiority 
of Uen of chattel mortgage.—St. 
Louis Pixture & Show Case Co. v. 
P. W. Woolworth Co., Mo.App., 88 
S.W.2d 254. 


70. Ala.—Home Supply Co. v. Al- 
mon, 76 So. 473, 16 Ala.App. 189. 

71. Mich.—^Hopkins v. Grand Rapids 
Trust Co., 247 N.W. 175, 262 Mich. 
261. 

11 C.J. p 592 note 72. 

Agreement as to deposit in court 
Landlord’s taking possession of 
crop under agreement with tenanfs 
chattel mortgagee that proceeds 
should be deposited in court for 
benefit of person entitled thereto 
was not, “conversion.”—Labbitt v. 
Bunston, 277 P. 805, 84 Mont. 579. 

72. Mont.—Swords v. Occident Ele¬ 
vator Co., 232 P. 189. 72 Mont. 189. 

Acceptance of proceeds of sale 
Mortgagee of cattle, accepting pro¬ 
ceeds from sale of portion knowing 
that they were sold in violation 
of mortgage, and continuing to trans- 
act business with mortgagor, was 
held estopped from suing commis- 
sion firm for alleged conversion of 
cattle because of such sale.—Camp¬ 
bell & Rosson Live Stock Commis- 
sion Co. V. Border Nat. Bank of B1 
Paso, Tex.Com. App., 270 S.W. 539, 
reversing Border Nat. Bank of EI 
Paso v. Campbell & Rosson Live 
Stock Commission Co., Civ.App., 248 
S.W. 780. 

73. Tex,—Bridgeport Mach, Co. v. 
Geers, Civ.App., 36 S.W.2d 1047, er¬ 
ror dismissed. 

Knowledge of money owed for cliat* 
tel 

Garage keeper, who had actual no¬ 
tice from mortgagor that automobile 
was purchased through mortgagee 
and that he stili owed money on ac¬ 
count of purchase price was held put 
on inquiry as to respective rights of 
mortgagor and mortgagee before 
selling car to satisfy lien for repairs 
and storage, under Lien L. §§ 184, 
201, 202—^National Surety Co. v. 

Gotham Garage Co.. 216 N.Y.S. 290, 
127 Misc. 422. 

74. Mo.—^Barnard State Bank v. 
Lankford, 11 S.W.2d 1084, 223 Mo. 
App. 516. 
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fraudulently deals with the mortgaged property so 
as to defeat the rights of the senior mortgagee, the 
latter has a right of action against him for damag- 
es, although the junior mortgagee may have acted 
solely for the purpose of securing his own debt.^® 
In some jurisdictions it is held that no actual knowl- 
edge is necessary, but that constructive notice aris- 
ing from the record of the prior mortgage,^^ or 
from a recital to the junior mortgage that it is ex- 
pressly subject to a prior mortgage,52 is sufEcient 
to render the junior mortgagee liable; but in oth- 
er jurisdictions it is held that a junior mortgagee is 
not liable for conversion unless he has actual 
knowledge of the prior inortgage.53 A prior mort¬ 
gagee cannot sue a subsequent mortgagee for con¬ 
version where the latter takes possession of and 
sells the property with the consent of the prior 
mortgagee, notwithstanding a misunderstanding on 
the part of the prior mortgagee as to the rights of 
the parties to the proceeds of the sale, if such mis¬ 
understanding was not created by fraud on the 


part of the second mortgagee.54 The mere re- 
ceiving of the proceeds of the sale does not con¬ 
stitute conversion,55 and where a junior mortgagee 
with knowledge of the prior mortgage consents to 
a sale of the chattels by the mortgagor, receiving 
the proceeds of sale by virtue of his mortgage, the 
proceeds of such sale wiil be held in trust for the 
first mortgagee.56 

§ 216. By Third Persons 

A third person with actual or constructive notice 
who wrongfully interferes with a mortgaged chattel may 
be liable for damages or for a conversion. 

A third person wrongfully interfering with a 
mortgaged chattel may be liable . for a conversion,57 
as where he appropriates it to his own use,58 or 
destroys it,59 or wrongfully sells or disposes of it,50 
or assists in a wrongful use or disposition of the 
property by the mortgagor,5i or after default by 
the mortgagor refuses to deliver it to the mortgagee 
upon demand.52 Likewise, a third person may be 


50. Ga.—DeVaughn v. Harris, 29 S. 
E. 613, 103 Ga. 102. 

51. Ala.—Bank of Oienville v. Un¬ 
ion State Bank, 101 So. 666. 212 
Ala. 52. 

Tex.—Oats v. D'jblin Nat. Bank, 90 
S.W.2d 824, 127 Tex. 2, reversing 
Parmers’ Nat. Bank v. Dublin Nat. 
Bank, Civ.App., 55 S.W.2d 567— 
General Motors Acceptance Corpo¬ 
ration V. Wilcox, Civ.App., 95 S.W. 
2d 1368. 

11 C.J. p 592 note 62. 

5SL Ind.—McPadden v. Hopkins, 81 
Ind. 459. 

Tex.—Godair v. Tillar, 47 S.W. 553, 
19 Tex.Civ.App. 541. 

53. Ga.—^DeVaughn v. Harris, 29 S. 
E. 613, 103 Ga. 102. 

54. Wis.—^Anderson v. Case, 28 Wis. 
505. 

55. Wash.—Schneller v. Vincent, 269 
P. 793, 148 Wash. 661—^Davin v. 
Dowling, 262 P. 123, 146 Wash. 137. 

56. 111.—Morrison v. Elzy, 190 111. 
App. 374. 

57» Ala.—Baker, Lyons & Co. v. 
American Agricultural Chemical 
Co., 77 So. 866, 201 Ala. 328. 

Ark.—U. S. V. Western & Southern 
liife Ins. Co., 114 S.W.2d 36, 39, 
quoting Corpus Jnrls. 

Ky.—Enterprise Foundry & Machine 
Works V. Miners’ Elkhorn Coal Co., 
45 S.W.2d 470, 241 Ky. 779. 

Ba.—J. H. McMahon & Co. v. Winn 
Motor Co., 8 La.App. 775. 

Mo.—Johnston v. Brown Bros. Iron 
& Metal Co., 231 S.W. 1011, 1012, 
208 Mo.App. 189, citing Corpus 
ffuris. 

Mout.—^Labbitt v, Bunston, 277 P, 


805, 84 Mont. 579—First Nat. Bank 

V. Coit, 257 P. 469, 79 Mont. 468. 

R. I.—Franklin Service Stations v 
Sterling Motor Truck Co. of N, E. 
147 A. 754. 50 R.I. 336. 

S. D.—National Bank of Wheaton, 
Minn., v. Elkins, 159 N.W. 60, 37 S. 
D. 479. 

11 C.J. p 592 note 68. 

Alteratioa hy hailee 
If the mortgagor’s bailee material- 
ly alters the condition of the prop¬ 
erty, it is a conversion of it and the 
mortgagee has his action. 

Me.—^Rinley v. Dolbier, 18 Me. 382. 
Mich.—Campbell v. Quackenbush, 33 
Mich. 287. 

Identification of property 
Where taking and removal of 
mortgaged property was undisputed, 
mortgagee was not required, in or- 
der to recover for conversion, to go 
and identify property.—^Bridgeport 
Mach. Co. v. Geers, Tex.Civ.App., 36 
S.W.2d 1047, error dismissed. 

I Bemoval of cattle by foeder 
Tex.—Scott V. Cassidy Southwestern 
[ Commission Co., Civ.App., 240 S 

W. 1041. 

I Bemoval of property from state 
Okl.—U. S. Zinc Co. v. Colburn, 2^5 
P. 688, 124 Okl. 249. 

11 C.J. p 592 note 70. 

56. Ark.—^Barnett Bros. Mercantile 
Co. V. Jarrett, 202 S.W. 474, 475, 
133 Ark. 173, citing Corpus Juris. 
Idaho.—^Forbush v. San Diego Pruit 
& Produce Co., 266 P. 659, 46 Idaho 
231. 

Ky.—Ruby v. Cox & Grayot, 229 S. 

W. 127, 191 Ky. 162. 

Vt.—Simonds v. Bishop, 196 A. 754. 
59,. Idaho.—^Porbush v. San Diego 
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Pruit & Produce Co., 266 P. 659, 
46 Idaho 231. 

SO. Cal.—^Walker v. Houston, 12 P. 

2d 952, 215 Cal. 742, 87 A.L.R. 937. 
Mo.—Bank of Willard v. Young, 
App., 41 S.W.2d 195. 

N.D.—Nathan v. Sax Motor Co., 256 
NW. 228, 64 N.D. 773—Hart v. 
First State Bank of Mott, 163 N.W. 
530, 87 N.D. 9. 

Sale by lienholder without notice to 
mortgagee 

Sale of car by garage ke.eper to 
satisfy lien without notice to mort¬ 
gagee constituted conversion.—^Na¬ 
tional Surety Co. v. Gotham Garage 
Co., 216 N.Y.S. 290, 127 Misc. 422. 

Payment of proceeds to mortgagor 
Landlord, knowing of deed of 
trust on tenant's share of crop, who 
sold the crop in his own name, kept 
part of the proceeds to reimburse 
himself for money due him and paid 
the rest to the tenant, was held 
guilty of a conversion.—^Evans v. 
Carpenter, 76 So. 550, 115 Miss. 572. 

ei. Kan.—^Patrick v. Pettit Grain 
Co-, 297 P. 673, 674, 132 Kan. 764, 
citing Corpus Juris. 

Tex.—Hunter v. Abernathy, Civ.App., 
188 S.W. 269. 

Wyo.—Wettlin v. Jones, 234 P. 615. 
32 Wyo. 446, rehearing denied 236 
P. 246, 247, 32 Wyo. 446. 

11 C.J. p 592 note 69. 

S2. Cal.—Mitchell v. Wood, 174 P. 

677, 37 CaLApp. 329. 

Kan.—^Latenser v. Brumfleld, 28 P. 

2d 778, 138 Kan. 787. 

N.D.—^Pirst State Bank of New 
Salem v. Parmers* Co-op. Elevator 
Co., 231 N.W. 859, 59 N.D. 699. 
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held liable for damages where he injures®^ or de- 
stroys®^ the mortgaged property, or sells it in de- 
fiance of the mortgagee^s superior lien.65 All per- 
sons who join with the principal in the conversion 
are jointly liable with him,®® including factors or 
agenls,®*^ although one who merely loans money to 
another purchasing the property from the mortga- 
gor without acquiring an interest in the chattel is 
not liable for conversion.®^ 

A third person whose acts with relation to the 
mortgaged chattel are proper or authorized, and 
who does not prejudice the mortgagor^s or mortga- 
gee’s rights, is not liable for damages or for con¬ 
version.®® So a purchaser in good faith from a 
first mortgagee with power to sell is not guilty of 


conversion as to a second mortgagee.^o jf ^he 
mortgagee consented to the alleged acts of conver¬ 
sion he cannot complain.*^^ After a conversion has 
taken place the mortgagee may waive the tort^^ 

Purchase of property from the mortgagor as con¬ 
version is considered in § 264 infra. 

Notice. To be guilty of conversion, actual notice 
of the mortgage is not necessary if it is recorded.'^^ 
A third person without notice who takes posses- 
sion before the mortgage is recorded is not liable 
for conversion to the mortgagee.^^ 

§ 217. -Attachment or Execution Credi- 

tors 

A seizure and sale of the mortgaged property under 


Detention nuder excessive lien claim 
N.Y.—C. I. T, Corporation v. Solo- 
mon, 273 N.Y.S. 563, 152 Misc. 833. 

63. Tex.—Carter v. Haynes, Civ. 
App., 269 S.W. 216. 

64. Mont.—Robison v. Dover Lum- 
ber Co., 191 P. 383, 58 Mont. 231. 

Property forfeitable to govemzaent 
Wrongful act in destroying mort¬ 
gaged timber flume is not excused 
by provision of the mortgagor’s con- 
tract with United States whereby it 
would have become the property of 
the government if not removed be¬ 
fore a given date.—^Robison v. Dover 
Lumber Co„ supra. 

65. Del.—Pisculli v. Bellanca Air- 
craft Corporation, 150 A. 81, 17 
Del.Ch. 151, reversing 149 A. 418, 
17 Del.Ch. 73, and afSrmed Bellan¬ 
ca Aircraft Corporation v. Pisculli, 
156 A. 608, 18 Del. 427. 

Ga.—Blanchard v. Parmers’ State 
Bank, 124 S.B. 695, 158 Ga. 780. 

La.—^Black v. O. K, Radiator & Sheet 
Metal Works, App., 152 So. 782. 

6& Tex.—Bowers v. Bryant-Link 
Co., Com.App., 15 S.W.2d 598, af-1 
firming, Civ.App., 6 S.W.2d 788. 

11 C.J. p 592 note 74. 

Uortgagee^s assignee and pnrchaser 
The mortgagee’s assignee may be 
held jointly liable with the purchas¬ 
er to who‘m he sold it for a wrongful 
conversion of the mortgaged prop¬ 
erty.—Hawkins Purniture Co. v. 
Morris, 137 S.W. 527, 143 Ky. 738. 

67. Tex.—^Hunter v. Abernathy, Civ. 
App., 188 S.W. 269. 

11 C.J. p 692 note 76. 

68. Ala.—^Argo v. Sylacauga Mer- 
cantile Co., 68 So. 534, 12 Ala.App. 
442. 

66. Ark.—^National Stock Yards Nat 
Bank v. Williamson, 7 S.W.2d 321, 
177 Ark. 366. 

DI.—See Prame v, Harder’s Pireproof 
Storage & Van Co., 201 IlLApp. 
490. 

X»8L—^Black V. O. K. Radiator & 
Sheet Metal Works, App., 152 So. 
782. 


Mich,—^Public Pire Ins. Co. v. De- 
troit Garages, 250 N.W. 290, 264 
Mich. 500. 

Mont.—Frost v. J. B. Long & Co., 228 
P. 75, 71 Mont 141. 

Tex.—Hugh Cooper Co, v. American 
Nat Exchange Bank of Dallas, 
Civ.App., 30 S.W.2d 364. 

Utah.—Columbia Trust Co. v. Farm- 
ers' & Merchants* Bank, 22 P.2d 
164, 82 Utah 117. 

11 C.J. p 592 note 71. 

Satisfaction of prior lien 
Where the proceeds of that part 
of the mortgaged property which de¬ 
fendant directed the mortgagee to 
sell were applied to satisfy his su¬ 
perior lien as landlord, he was not 
liable for conversion.—^Dixie Pertil- 
izer Co. v. Teasley, 69 So. 988, 14 
Ala.App. 283. 

Dandlord in possession of abandoned 
chattels 

I Where tenant abandoned premises 
and turned key over to landlord, 
without removing property which 
was subject to chattel mortgages 
landlord became “involuntary bailee” 
of assets left on premises by tenant, 
and he was entitled to time to in¬ 
vestigate such property, to exam¬ 
ine chattel mortgages, to make in- 
ventory, to protect itself from lia- 
bility on account of having become 
involuntary bailee, to keep one chat¬ 
tel mortgagee from taking property 
of another chattel mortgagee, and to 
protect itself in so far as its own 
blanket mortgage lien for past-due 
rent was concerned. In doing so he 
was not liable for conversion and the 
fact that in a letter to chattel mort¬ 
gagee who had been denied key to 
premises he stated that he was hold- 
ing tenanUs property under lien for 
rent was held insufficient to show 
conversion of mortgagee’s property 
where letter recognized superiority 
of lien of chattel mortgage.—St 
Louls Pixture & Show Case Co. v. 
P. W. Woolworth Co., Mo.App., 88 
S.W.2d 254. 


70. Ala.—^Home Supply Co. v. Al- 
mon, 76 So. 473, 16 Ala.App. 189. 

71. Mich.—Hopkins v. Grand Rapids 
Trust Co., 247 N.W. 175, 262 Mich. 
261. 

11 C.J. p 592 note 72. 

Agxeement as to deposit in conrt 
Landlord’s taking possession of 
crop under agreement with tenant’s 
chattel mortgagee that proceeds 
should be deposited in court for 
benefit of person entitled thereto 
was not “conversion.”—^Labbitt v. 
Bunston, 277 P. 805, 84 Mont. 579. 

72. Mont.—Swords v. Occident Ele¬ 
vator Co., 232 P. 189, 72 Mont. 189. 

Acceptance of proceeds of sale 
Mortgagee of cattle, accepting pro¬ 
ceeds from sale of portion knowing 
that they were spld in violation 
of mortgage, and continuing to trans- 
act husiness with mortgagor, was 
held estopped from suing commis- 
sion flrm for alleged conversion of 
cattle because of such sale.—Camp¬ 
bell & Rosson Dive Stock Commis- 
sion Co. V. Border Nat. Bank of B1 
Paso, Tex.Com. App., 270 S.W. 539, 
reversing Border Nat. Bank of EI 
Paso V. Campbell & Rosson Dive 
Stock Commission Co., Civ.App., 248 
S.W. 780. 

73. Tex.—Bridgeport Mach. Co. v. 
Geers. Civ.App., 36 S.W.2d 1047, er¬ 
ror dismissed. 

Knowledge of money owed for chat¬ 
tel 

Garage keeper, who had actual no¬ 
tice from mortgagor that automobile 
was purchased through mortgagee 
and that he stili owed money on ac¬ 
count of purchase price was held put 
on inquiry as to respective rights of 
mortgagor and mortgagee before 
selling car to satisfy lien for repairs 
and storage, under Dien D. §§ 184, 
201, 202—^National Surety Co. v. 

Gotham Garage Co., 216 N.Y.S. 290, 
127 Misc. 422. 

74. Mo.—^Barnard State Bank v. 
Dankford, 11 S.W.2d 1084, 223 Mo. 
App. 61». 
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a wpit of attachment or execution fn derogatlon of the 
mortgagee's rights constitutas a conversion. 

The seizure and sale in derogation of the mortga- 
gee’s rights of mortgaged personal property in the 
hands of the mortgagor, on a writ of attachment 
or execution against him, amounts to a conver¬ 
sion, '^5 where the attachment does not affect the 

mortgagee’s interest and is not in derogation of his 
rights there is no conversion. “^6 Sq, where the mort- 
gagee is rightfully in possession, a creditor of the 
mortgagor who levies on the mortgaged chattels is 
guilty of a conversion, ^^d a levying ofhcer is 
guilty of a conversion if he levies on and sells the 
property without payment or tender of the mortgage 


debt to the mortgagee as required by statute.*^^ It 
is a conversion where the ofhcer with notice of the 
mortgage assumes to sell the entire interest,even 
though the purchaser at the sale knows of the mort- 
gage.^^ The retention of the mortgaged chattels 
by an execution creditor who purchased at the exe¬ 
cution sale with notice of the mortgagee^s rights 
constitutes a conversion.^i Where the execution is 
valid when delivered, the judgment creditor is not 
liable for a wrongful sale by the officer,^^ ^nd, like- 
wise, he is not responsible for mortgaged property 
which is stolen after being put in storage by the 
officer on his own volitiom^^ 


H. ACTIONS BY MORTGAGOR 


§ 218. Against Mortgagee 

As will be shown infra §§ 219-226, on compliance 
with ali conditions p recedent, and subject to the 
general rules relating to parties, pleading, evidence, 
trial and judgment, the mortgagor in an action 
against a chattel mortgagee interfering with his 
right of possession or redemption can recover the 
property or damages for its conversion or detention. 


§ 219. - Right of Action 

For interference with his right of possession or re- 
demption, the mortgagor can recover, in a proper case,, 
the chattel or damages. 

A mortgagor rightfully in possession has a right 
of action for damages against the mortgagee for 
wrongfully disturbing his possession*^ or he may 


7B, lowa.—Heessel v. Creston Nat. 

Bank. 218 N.W. 298, 205 lowa 508. 
Klan.—Silver Lake State Bank v. 

George, 181 P. 574, 105 Kan. 129. 
Mich.—^Kratzmer v. Detroit Lumber 
Co., 161 N.W. 817, 195 Mich. 570. 

11 C.J. p 593 notes 78, 81, 82. 

Befnsal to deliver on demand 

The lessor of land for one-half the 
crop and advances, who attached and 
took possession of the whole crop, 
and personally and thfough the sher- 
iff refused, on demand, to deliver 
possession to the lessees’ mortgagee, 
was guilty of conversion.—Moosios 
V. Rusconi, 174 P. 92, 37 Cal.App. 
471. 

BefnsaJ to disclose purchaser 

Judgment creditor of mortgagor, 
selling chattels at judicial sale and 
refusing to disclose names of pur- 
chasers, is liable in damages to 
mortgagee.—Covington v. Matlock, 
121 So. 355, 10 La.App. 445. 

Toid enecntion sale 
The purchaser of chattels under 
void execution sale and officer con- 
ducting sale, being wrongdoers, are 
not in a position to demand that the 
assignee of a mortgagee of property 
taken look to other property of mort¬ 
gagor or to the mortgagor's personal 
responsibility.—Hopping v. Hicks, 
Tex.Civ.App., 190 S.W. 1119, error re¬ 
fused. 

Ahsence of notice 
Where mortgage was not in de- 
fault and affidavit of mortgagee’s in¬ 
terest in judgment debtor’s automo- 
bile levied on by marshal while in, 


judgment debtor’s possession was not 
given marshal as required by statute 
until after sale, when mortgagee de- 
cided to take possession under in- 
security clause, sale was held valid 
as against clalm of conversion by 
mortgagee against marshal and judg¬ 
ment creditot*.—Huss v. Plumbers' 
Supply House, 281 N.T.S. 468, 156 
Misc. 140. 

76. Or.—Hart v. Oregon Laundry 
€o., 178 P. 932, 97 Or. 324. 

Tex.—Callihan v. Fort Worth Well 
Machinery & Supply Co., Civ.App., 
88 S,W.2d 1057, error dismissed— 
Skaer v. First Nat. Bank, Civ.App., 
293 S.W. 22S—Baldwin Motor Co. 
V. De Ford, Civ.App., 282 S.W. 832. 
11 C.J. p 593 note 79. 

77. Mo.—^Pollock V. Douglas, 66 Mo. 
App. 487. 

11 C.J. p 593 note 86. 

78. Cal.—^Missouri State Life Ins. 
< V. . Gillette. 12 P.2d 955, 215 Cal. 
709—Bank of California v. McCoy, 
72 P.2d '923, 23 Cal.App.2d 192— 
Winne v. Ford, 263 P. 545, 88 Cal. 
App. 308. 

11 C.J. p 593 note 84. 

Waiver 

The failure of chattel mortgagees 
to call agreements extending time of 
payment of notes secured by mort¬ 
gage to attention of sheriff levying 
upon property subject to mortgage 
did not waive any of mortgagees' 
rights, where extension agreement 
was fully executed between mortga¬ 
gor and mortgagee prior to acquisi- 
tion of any rights of execution credi¬ 
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tor, so that execution creditor and 
sureties on his bond executed to pro- 
tect sheriif in making levy were li« 
able for value of sheep and for fees 
of mortgagees’ attorneys.—^Bank of 
California v. McCoy, 72 P.2d 923, 23 
Cal.App.2d 192. 

Payment to assignee of mortgagee 
Assignee of indebtedness secured 
by mortgage subsequently purchas- 
ing mortgaged property is entitled 
to payment or tender of payment of 
mortgage from those levying execu¬ 
tion on property.—Beatrice Creamer^ 
Co. V. Golden, 263 P. 458, 129 Okl. 
86 . 

78. Ala.—McConeghy v. McCaw, 3L 
Ala. 447. 

Wis.—Frisbee v. Langworthy, 11. 
Wis. 375. 

11 C.J. p 593 note 83. 

80. Minn.—Johnson v. Gerber, 130 
N.W. 995, 114 Minn. 174. 

81. Mo.—Crawford v. Benoist, 70 S.. 
W. 1098, 97 Mo.App. 219. 

82. N.Y.—Huss V. Plumbers' Supply 
House, 281 N.Y.S. 468, 156 Misc. 
140. 

83. Tex.—^Baldwin Motor Co. v. De 
Ford, Civ.App., 282 S.W. 832. 

84. Kan.—Sansone v. Studebaker- 
Corporation of America, 187 P. 673, 
106 Kan. 279. 

La.—Edlers v. Montgomery-Ward & 
Co., App., 172 So. 191. 

Mont.—James v. Speer, 220 P. 635, 
69 Mont. 100. 

Neb.—Schreiner v. Shanahan, 181 N- 
W. 536, 105 Neb. 525. 
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recover possession of the property as by replevin^s^ 
or, as shown infra § 256, he may have an injunc- 
iion to prevent the mortgagee from improperly in- 
terfering with the property in violation of the mort- 
gagor's rights, After termination of the mortga- 
gor’s right to possession, however, he cannot ordi- 
narily maintain trespass,^® trover,^'^ detinue,®^ or 
replevin^® against the mortgagee, but is left to an 
action on the case^^ or to a bili in equity.^^ The 
right of action is contrclled by the conditions ex- 
isting at the date of the alleged conversion.^- 

Where possession is taken under a mortgage pro- 
eured by fraud, the mortgagor may maintain re- 
plevin;^^ and where plaintiff contends that the 
property in suit was described in the mortgage 
without his authority, it is not necessary to sue in 
equity to reform the instrument or set it aside as 
void.^^ 

The authorities are in conflict as to whether the 
mortgagor may maintain replevin for property tak¬ 


en into possession by the mortgagee under a mort¬ 
gage based on an illegal consideration. The rule 
supported by the better reasoning apparently is 
that recovery will not be permitted,^^ although 
there is authority to the contrary.^s 

It has been held that the mortgagor may waive 
the tort and in case of conversion sue the mortgagee 
in contract.^*^ 

A statute relating to ascertainment of the amount 
of the mortgage debt, in an action by the mortgagee, 
does not apply to a suit by a mortgagor against 
the mortgagee to recover the property under a claim 
that the mortgage debt is paid.®^ 

§ 220. - Conditions Precedent 

Tender of payment of the mortgage debt and demand 
may be, and ordinarily are, conditions precedent to mort- 
gagor’s action. 

A tender or pa>Tnent of the mortgage debt, is, as a 
general rule, essential to the right of the mortgagor 
to maintain, as against a mortgagee in possession 


N.Y.—Hof V. Mager, 203 N.Y.S. 161, 
208 App.Div. 144—Carter v. Phil¬ 
lips, 217 N.Y.S. 621, 127 Misc. 903. 
S.D.—Styke v. Sioux Falis Motor 
Co., 244 N.W. 387, 60 S.D. 358. 
Tex.—Raymer v. Houghton, Civ.App., 
39 S.W.2d 941, error dismissed. 

11 C.J. p 593 note 88. 

“Action oa the case,” within stat¬ 
ute, includes trover, case and as¬ 
sumpsit, and choice of actions de- 
pends on facts of case, under com- 
mon-law principies,—Harvey v. Ana- 
cone, 184 A. 889. 134 Me. 245. 

Concurrent remedies 

A statute authorizing an injunc- 
tion for the purpose of transferring 
foreclosure proceedings to a court 
does not preclude an action at law 
to recover property wrongfully seiz- 
ed and sold under a chattel mort¬ 
gage.—Black V. Howell, 10 N.W. 216, 
56 lowa 630. 

Tender of pasnnent 

If the mortgagor tenders payment 
of the amount secured within the 
time provided therefor and the ten¬ 
der is refused, the mortgagor may 
maintain trover against the mortga¬ 
gee.—Pierce v. Hasbrouck, 49 111. 23. 

Time to sue 

The mortgagor may sue within the 
period allowed hy the statute of lim- 
itations in such case.—Schreiner v, 
Shanahan, 181 N.W. 536, 105 Neb. 
525. 

85., La.—^Elders v. Montgomery- 
Ward & Co., App., 172 So. 191. 
Mont.—James v. Speer, 220 P. 535, 
69 Mont. 100. 

N.T.—Carter v. Phillips, 217 N.Y.S. 

621, 127 Misc. 903. 

11 C.J. p 593 note 89. 


86. Ala.—Linevilie Nat. Bank v. 
Weaver, 78 So. 461, 16 Ala.App. 
431. 

11 C.J. p 694 note 92. 

87. Ala.—Linevilie Nat. Bank v. 
Weaver, 78 So. 461, 16 Ala.App. 
431. 

Colo.—International Harvester Co. of 
America v. Lawrence Inv. Co., 37 
P,2d 529, 95 Colo. 523. 

Ind.—Blumberg v. Coleman, 129 N.E. 
489, 75 Ind. App. 293—Sapirie v. 
Collins, 122 N.E. 679, 70 Ind.App. 
529. 

Mo.—Cook V. Smith, 204 S.W. 919, 
200 Mo.App. 218. 

Ohio.—Morris v. Commercial Credit 
Co.. 9 N.E.2d 880, 55 Ohio App. 
391. 

11 C.J. p 594 note 93. 

Second mortgagee entitled to posses¬ 
sion 

Although first chattel mortgage 
was voidable, mortgagor could not 
recover against first mortgagee for 
conversion of the property where at 
time of the conversion the first mort¬ 
gage had not been declared void, 
and the property was turned over to 
the first mortgagee by a second 
mortgagee in possession thereof un¬ 
der a valid mortgage after condition 
broken and while a balance was due 
on the second mortgage, under be- 
lief that first mortgagee had prior 
lien, for, since such surrender was 
not waiver of the second mortga- 
gee’s lien, the second mortgagee was 
the only one entitled to possession 
at that time.—Cook v. Smith, 204 
S.W. 919, 200 Mo.App. 218. 

88. Ala.—Denning v. Davis, 57 Ala. 
590—Linevilie Nat. Bank v. Weav¬ 
er, 78 So. 461, 16 Ala.App. 431. 
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S.C.—Rainwater v. Merchants' & 
Farmers' Bank of Cheraw, 93 S.E. 
770. 108 S.C. 206. 

89. Colo.—International Harvester 

Co. of America v. Lawrence Inv. 
Co., 37 P.2d 529, 95 Colo. 523. 

S.C.—Rainwater v. Merchants* & 
Farmers’ Bank of Cheraw, 93 S. 
E. 770. 108 S.C. 206. 

Tex.—Raymer v. Houghton, Civ.App., 
39 S.W.2d 941, error dismissed. 

11 C.J. p 594 note 95. 

90. Mont.—Potter v. Lohse, 77 P, 
419, 31 Mont. 91. 

N.H.—^Adams v. Rice, 18 A. 652, 65 
N.H. 186—Leach v. Kimball, 34 N. 
H. 568. 

91. S.C.—Rainwater v. Merchants* & 
Farmers’ Bank of Cheraw, 93 S.E. 
770, lOS S.C. 206. 

11 C.J. p 594r note 97. 

92. Okl.—McDonald v. Schantz, 146 
P. 36, 44 Okl. 648. 

11 C.J. p 594 note 98. 

93. S.C.—^Knight v. Bennett, 121 S. 
B. 671, 128 S.C. 107. 

11 C.J. p 594 note 1. 

94. S.C.—^Knight v. Bennett, supra. 

95. Colo,—Horn v. Reitler, 21 P. 186, 
12 Colo. 310. 

Mass.—^Dougherty v. Bonavia, 124 
Mass. 210—King v. Green, 6 Al- 
len 139. 

11 C.J. p 594 note 2. 

96. Kan.—^McCartney v. Wilson, 17 
Kan. 294. 

97. Ala.—Torbert v. McFarland, 55 
So. 311, 172 Ala. 117. 

11 C.J. p 594 note 99. 

98. Ala.—^Daniel v. Walthall, 80 So. 
37, 202 Ala. 215. 
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xmder the mortgage, trover,^^ detinue,^ or replevin,^ 
or to recover possession of the chattels in an equita- 
ble action after default and in an action of replev- 
in the tender must be made before the writ is issued, 
otherwise it will be disregarded.^ Not only must 
a tender be made, but it must be kept good to the 
date of the trial.® However, where the mortgagee 
has placed it out of his power to return the mort- 
gaged property, a tender of the mortgage debt is 
unnecessary as precedent to trover by the mortga- 
gor,^ and a like rule applies where the suit is 
brought before the debt is due'^ or where the mort¬ 
gagee is in possession under a claim of absolute 
ownership and has sold more than enough of the 
goods to pay the mortgage debt.^ A mere claim 
of absolute ownership by the mortgagee is held suf¬ 
ficient by some authorities to excuse a tender be¬ 
fore an- action to recover possession of the prop¬ 
erty,^ but there is authority to the contrary.^® 

A valid tender as a condition to replevin may be 
coupled with a condition that the mortgagee exe- 
cute and deliver such a satisfaction piece as the 
mortgagor has a right to demand.ii Since on pay- 
ment of the debt the mortgagor is ordinarily enti- 
tled to restoration of the possession of the mort- 
gaged property, a tender of the amount due may 
likewise ordinarily be coupled with a demand for 
the restoration of the possession.12 

Demand, Ordinarily a demand for the return of 


the mortgaged chattels is a condition precedent to 
a suit for damages against a mortgagee who ac- 
quired possession rightfully. A demand is not, how- 
ever, always necessary.^^ Thus if the mortgagee 
justifies his seizure of the chattels under the pro- 
visions of the mortgage, a demand is not necessary 
before suing for damages for the seizure and 
in any event a demand may be excused if it ap- 
pears that it would be useless,^® as where defend¬ 
ant, by ciear and unequivocal act and word, claims 
the property as his own and denies that plaintiff has 
any interest in it.^® 

§ 22L - Defenses 

The mortgagee may interpose defenses which go to 
defeat the mortgagor^s recovery. 

It is a defense to an action by the mortgagor 
against the mortgagee for conversion that the mort¬ 
gagor has consented to, or ratified, the acts of the 
morigagceji*^ or expressly waived the right of ac¬ 
tion,but merely retaining money, notes and pa- 
pers given for the chattels and returned by the 
mortgagee at the time of the latter^s conversion does 
not constitute a waiver.^® An offer by the mortga¬ 
gee to return the property is not a defense where it 
has depreciated in value while in his possessiom^O 
The existence of subsequent liens on converted 
mortgaged property is a good defense pro tanto to 
the claim of the mortgagor .21 In an action by the 
mortgagor for conversion the mortgagee may set 


90. Md.—^Lucas v. Latour, 6 Harr. 
& J, 100. 

1. Ala.—^Rice v. Garnett, 84 So. 557, 
17 Ala.App. 239, certiorari denied 
Ex parte Garnett, 85 So. 921, 204 
Ala. 698. 

2. Cal.—Brice v. Walker, 194 P. 721. 
50 Cal.App. 49. 

Mass.—Pokross v. Champagne, 121 N. 

B. 22, 231 Mass. 391. 

11 C.J. p 594 note 5. 

Altliongli riglit to foreclose is 
waived by mortgagee, a mortgagor of 
a chattel or his donee with notice of 
the mortgage cannot recover pos¬ 
session of the chattel from him with- 
out offering to do equity by paying 
the mortgage debt.—^Brice v. Walker, 
194 P. 721, 50 Cal.App. 49. 

3L N.Y.—DeLuca v. Archer Mfg. Co., 
97 N.T.S. 1026, 49 Misc. 645. 

4. Mass.—Pokross v. Champagne, 
121 N.E. 22, 231 Mass. 391. 

& Ala.—Rice v. Garnett, 84 So. 557, 
17 Ala.App. 239, certiorari denied 
Ex parte Garnett, 85 So. 921, 204 
Ala. 698. 

11 C.J, p 594 note 5 [a]. 

6; Idaho.—Deichert v. Euerby, 27 j 
P.2d 981, 54 Idaho 14. j 


Mich.—^Brink v. Freoff, 6 N.W. 94, 
40 Mich." 610, 44 Mich. 69. 

7. Mich,—Danciewicz v. Kann, 200 
N.W. 962, 229 Mich. 124. 

8. Kan.—Burton v. Randall, 46 P. 
326, 4 Kan.App. 593. 

Mich.--Iler v. Baker, 46 N.W. 377, 
82 Mich. 226. 

11 C.J. p 595 note 8. 

9. Neb.—Hipprodrome Amusement 
Co. V. Redick, 191 N.W. 317, 109 
Neb. 390. 

11 C.J. p 595 note 9. 

10- Mich.—Card v. Fowler, 79 N.W. 
925, 120 Mich. 646. 

11. N.Y.—^Danches v. Pariser, 145 
N.Y.S. 1066. 

11 C.J, p 595 note 11. 

12. Mich.—Brink v. FreofC, 40 Mich. 
610. 

13. Cal.—^Peet v. People*s Trust & 
Savings Bank, 204 P. 413, 56 Cal. 
App, 46. 

After tortions sale 
No demand is necessary to enable 
mortgagor to sue mortgagee for con¬ 
version in tortiously selling the prop¬ 
erty after purchasing it from mort- 
gagor’s vendees, where conditions of 
mortgage, which entitled him to pos- 
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session, were not broken before sale 
by him.—Campbell v. Bryant, 129 A. 
299, 98 Vt. 486. 

14». N.Y.—Pugh V. Kraft, 126 N.Y.S. 
162. 

15. Cal.—Peet v. People^s Trust & 
Savings Bank, 204 P. 413, 56 Cal. 
App. 46. 

Neb.—Hippodrome Amusement Co, ' 
V. Redick, 191 N.W. 317, 109 Neb. 
390. 

11 C.J. p 595 note 18. 

16. Neb.—Hippodrome Amusement 
Co. V. Redick, supra. 

17. 111.—Merritt v. Ward, 113 DI. 
App. 208. 

N.J.—Mausert v. Mutual Distribut- 
ing Co., 104 A. 203, 92 N.J.Law 190.’ 

18. Tex.—Phcenix Purniture Co. v. 
McCracken, Civ.App., 3 S.W.2d 545. 

19. Kan.—Sansone v. Studebaker 
Corporation of America, 187 P. 673, 
106 Kan. 279. 

20« Cal.—Peet v. People*s Trust & 
Savings Bank, 266 P. 300, 90 CaL 
App. 436. 

11 C.J. p 595 note 21. 

21. U.S.—^Kohn v. Dravis, lowa, 94 
F. 288, 36 C.C.A. 253. 
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off his debt,22 interest to date of conversion 
and in some jurisdictions by authority of statute the 
mortgagee may show, in mitigation of dama^es, the 
amount of any lien to which plaintiff’s rights were 
subject and which was held or paid by defendant 
or any person under whom he claims.^^ It has been 
held that the mortgage debt cannot be set up in 
defense to an action for the possession of the mort- 
gaged property,25 although a contrary rule is estab- 
lished by statute in some jurisdictions.26 Where 
the mortgagor seeks to maintain replevin for the 
mortgaged goods on the ground that the mortgage 
was procured through fraud, fraud perpetrated by 
the mortgagor in another transaction will not con¬ 
stitute a defense and a chattel mortgagee, hav- 
ing unlawfully seized the mortgaged chattels be- 
fore the statutory right so to do has accrued, can¬ 
not set off his lien against the value of their use 
to the time such right would have accrued.^^ 

§ 222. - Parties 

The mortgagee may Implead subsequent mortgagees; 
and after the mortgagor's death his administrator is a 
proper party. 

The mortgagee, it has been held, may implead 
subsequent mortgagees.29 The mortgagor's right 
of action passes to his personal representative on 
his death,30 


§ 223. - Pleading 

The pleadings must sufRciently state the cause of 
action or defense; and generat ruies as to issues, proof, 
and variance prevail. 

The mortgagor must allege ali issuable facts nec- 
essary to warrant a recovery.^i A declaration in 
trover or a conversion of the property may be 
amended by adding a count claiming damages for 
the negligent acts described in the original decla¬ 
ration,22 or a complaint in replevin may be amend¬ 
ed to show that the mortgage was fraudulent.23 
Where plaintiff, suing for possession of the goods 
taken under a mortgage fraudulently executed pur- 
suant to a conspiracy between defendant mortgagee 
and plaintiff’s joint adventurer, alleges a prior mort¬ 
gage but does not claim thereunder, as mortgagee, 
he need not allege that defendant had notice of such 
prior mortgage when he took his own mortgage.34 

Defendant^s pleadings must sufficiently state his 
defenses.25 If he wishes to rely on matters in mit- 
igation of damages, it has been held that they must 
be specially pleaded, because the defense in mitiga- 
tion is in effect a plea in confession and avoidance.36 

Issuesj proof, and variance. A mortgagor who 
seeks to recover chattels seized by a mortgagee on 
the ground that the mortgage was invalid need not 
tender in his complaint an issue with regard to the 
precise kind of invalidity he intends to set up.37 


22« Cal.—^Zarillo v. Le Mesnager, 
196 P. 902, 51 CaLApp. 442. 

Idaho.—^Peterson v. Hailey Nat. Bank, 
6 P.2d 145, 51 Idaho 427—Lords v. 
Lava Hot Springs State Bank, 256 
P. 761. 762, 44 Idaho 316, citing 
Corpus Juris. 

Mont.—James v. Speer, 220 P. 535, 
69 Mont. 100—Kinsman v. Stan- 
hope, 144 P. 1083, 50 Mont 41, L. 
R.A.1916C 443. 

11 C.J. p 595 note 23. 

Cross complaint 

In action for conversion where 
mortgagee filed cross complaint for 
judgment on the mortgage debt, 
judgment may be for mortgagee for 
amount of debt after offsetting dam¬ 
ages because of conversion.—Zarillo 
V. Le Mesnager, 196 P. 902, 51 Cal. 
App. 442. 

23. Idaho.—^Peterson v. Hailey Nat. 
Bank, 6 P.2d 145, 51 Idaho 427. 

24. N.D.—^Force v. Peterson Mach. 
Co., 116 N.W. 84, 17 N.D. 220. 

25. N.D.—Steidl v. Aitken, 152 N. 
W. 276, 30 N.'D. 281, L.R.A.1915E 
192. 

11 C.J. p 595 note 26. 

23. Ark.—Geiser Mfg. Co. v. Davis, 
162 S.W. 59, 110 Ark. 449. 

11 C.J. p 595 note 25. 

27. lowa.—Sylvester v. Ammons, 

101 N.W. 782, 126 lowa 140. 


28^ U.S.—Peru Plow & Implement 
Co. V. Harker, S.D., 144 F. 673, 75 
C.C.A. 475, 

Vt.—Frappiea v. Johnson, 56 A. 100, 
75 Vt 397, 

29. U.S.—Kohn v. Dravis, lowa, 94 
P. 288, 36 C.C.A. 253. 

11 C.J. p 595 note 29. 

30. Mich.—Haynes v. Hobbs, 98 N. 
W. 978, 136 Mich. 117. 

11 C.J. p 596 note 31. 

31. lowa.—Sylvester v. Ammons, 
101 N.W, 782, 126 lowa 140. 

MV.—Stringer v. Geiser Mfg. Co., 
162 S.W. 645, 177 Mo.App. 234. 
N.Y. — Cody V. Springfield First Nat 
Bank. 71 N.Y.S. 277, 63 App.Div. 
199, 32 N.Y.Civ.Proc. 148. 

11 C.J, p 596 note 32. 

Complaint held sufficient 

(1) In action for conversion. 

Idaho,—^Peterson v. Hailey Nat 

Bank. 6 P.2d 145, 51 Idaho 427. 
Tex.—^Draper v. Presley, Civ.App., 
111 S.W.2d 1124, error dismissed. 

(2) In trespass.—Shaw v. Per¬ 
sonal Finance Co. of Champaign, 274 
IlLApp. 93. 

(3) As alleging mortgagee^s unlaw- 
ful taking of property before mort- 
gagor's default—Glassman v. Ficks- 
man, 131 N.E. 316, 238 Mass. 580. 

(4) As alleging facts from which 
allegation of place of conversion may 
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be Implied.—^Draper v. Presley. su¬ 
pra. 

(5) As to damages.—^Runnels Chev¬ 
rolet Co. V. Clifton, Tex.Civ.App.. 46 
S.W.2d 426. 

32. Mich.—Croze v. St. Mary*s Canal 
Land Co., 117 N.W. 81, 153 Mich. 
363. 

33. lowa.—Sylvester v. Ammons. 
101 N.W. 782, 126 lowa 140. 

34b Colo.—^Boyd v. Brown, 267 P. 
200, 83 Colo. 547. 

35. Cal.—^Peet v. People*s Trust & 
Savings Bank, 204 P. 413, 56 Cal. 
App. 46. * 

Answer held insufficlent 

(1) As to retention of cattle for 
reasonable time after seizure to ren- 
der them marketable.—^Peet v. Peo- 
ple’s Trust & Savings Bank, 204 P. 
413, 56 CaLApp. 46. 

(2) As to tender of property to 
mortgagor.—^Peet v. People’s Trust & 
Savings Bank, supra. 

3S. N.D;—Steidl v. Aitken, 152 N. 
W. 276, 30 N.D. 281, L,R.A.1915E 
192. 

Or.—Springer v. Jenkins. 84 P. 479, 
47 Or. 502. 

37. Mo.—Johnson v, Simmons, 61 
Mo.App. 395. 

11 C.J. P 596 note 36. 
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and should not mislead the jury.®® It is not error, 
in a proper case, to instruet the jury that the facts 
Show that the taking* and conversion were wrong- 
ful, and that the only thing left for them to de- 
termine was the extent of plaintiifs damages, if 
any, and the amount, if anything, he should re- 
cover7® 

Verdict or findings in an action by the mortgagor 
against the mortgagee for conversion will not be 
disturbed unless manifestly unsupported by the evi- 
dence^^ or not warranted by the instructions.'^^ 
A jury called on to answer specific questions cannot 
control the judgment by a general verdict which in 
effect contradicts the specific findings.’^^ While re- 
plevin is merely a possessory action, where the 
rights of the parties change subsequently to the 
commencement of such an action, but prior to the 
date of the trial, the judgment should adjust the 
equities as they exist at the date of trialJ^ Where, 
pending disposal of a motion for new trial filed by 
the mortgagee in his replevin suit based on a chat- 
tel mortgage, the mortgagor began a second suit in 
replevin, the value of the property as assessed in 
the judgment in the second suit which went against 
mortgagor on appeal should not exceed the amount 
as assessed in the first suitJ^ 

SaHsfacHon of judgment. Where, prior to the 
recovery of a judgment by the mortgagor against 
one who had converted the mortgaged chatteis, 
there had been a default in the condition of the 
■mortgage, and the mortgagee had thus become‘the 
absolute owner, subject only to the right of redemp- 


tion, and entitled to the immediate possession there- 
of, satisfaction of the judgment for the full value 
by the judgment debtor transfers to him the title of 
both mortgagor and mortgagee.*^^ 

§ 226. - Damages and Accounting 

The mortgagor is entitled to recover from the mort¬ 
gagee the damages proximately resuiting from the lat- 
ter's wrongfui act as measured in accordance with the 
usual rules, and, in a proper case, also exemplary dam¬ 
ages. 

The damages recoverable by the mortgagor 
against the mortgagee must be the natural and prox¬ 
imate cause of the alleged wrongfui act.77 He 
cannot recover exemplary or punitive damages in 
an action for conversion, unless he shows will fui 
malice, or ' fraud, or gross negligence on the part 
of the mortgagee,*^^ but such damages may be al- 
lowed where the mortgagee acts maliciously and 
oppressively,'^^ and after condition broken the 
mortgagor may recover exemplary damages from 
the mortgagee for an alleged unlawful and wanton 
trespass committed by defendant in entering the 
mortgaged premises, and in taking away the 
goods.^0 A verdict will not be set aside as based 
on passion and prejudice merely because the jury, 
through a natural mistake, granted excessive dam¬ 
ages to plaintiff where the judgment can be re- 
duced to the extent thereof.^^ 

Measure of damages. Where a mortgagee of 
chatteis takes possession and converts before condi¬ 
tion broken, the mortgagor's measure of damages is 
the value of the property at the time of the conver- 
sion^2 not exceeding the value alleged in the com- 


positive testimony that plaintiff had 
not exeeuted it.—Mims v. Bennett, 
158 S.E. 124, 160 S.C. 39, 78 A.L.R. 
360. 

(2) In action involving rights of 
successors to chattel mortgagor and 
mortgagee, instruction that action 
■was for accounting of proceeds of 
sale of mortgaged property by de¬ 
fendant, and if no surplus remained, 
verdict must be for defendant, was 
properly refused.—International Har- 
vester Co. of America v. Lawrence 
Inv. Co., 37 P.2d 529, 95 Colo. 523. 

69. Kan.—Stewart v. Parmers' State 
Bank, 202 P. 623, 110 Kan. 82. 

70. Okl.—^Rogers v. Benfbrd, 201 P. 
646, 83 Okl. 270. 

71. Mich.—^Kramer v. Gustin, 19 N. 
W. 1, 53 Mich. 291. 

Minn.—Latusek v. Bavies, 82 N.W. 

587, 79 Minn. 279. 

11 C.jr. p 597 note 49. 

72. lowa,—Sylvester v. Ammons, 
101 N.W. 782, 126 lowa 140. 

73- Tex.—^Parmers' State Bank v. 
Bell. Civ.App.. 176 S.W. 922. 


74. N.D.—Smythe v. Muri, 158 N.W. 
264. 

Okl.—McDonald v. Schantz, 146 P. 
36, 44 Okl. 648—Brook v. Bayless, 
52 P. 738, 6 Okl. 568. 

11 C.J. p 597 note 53. 

75. Mo.—Smith v. Tucker, App., 200 

S. W. 707. 

76. N.Y.—^Marsden v. Corneli, 62 N. 

T. 215—Hof V. Mager, 154 N.T.S. 
60. 168 App.Div. 318. 

77. Tex.—^Phoenix Furniture Co. v. 
McCracken, Civ.App., 3 S.W.2d 545, 

11 C.J. p 597 note 55. 

Speculative profits 

The mortgagor cannot recover 
speculative profits as damages for 
the detention of the chattel.—May- 
croft v. The Jennings Parms, 176 N. 
W. 545, 209 Mich. 187—11 C.J. p 597 
note 55 [a]. 

78. S.C.—^Brown v. Gibbes Machin- 
ery Co., 125 S.E. 638, 130 S.C. 324. 

Tex.—^Phoenix Pumiture Co. v. Mc¬ 
Cracken, Civ.App., 3 S.W.2d 545. 

11 C.J. p 597 note 56. 
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79. Okl.—Rogers v. Bedford, 201 P. 
646, 83 Okl. 270. 

11 C.J. p 597 note 56. 

Violation of exteusiou agreemeut 
Mont.—Ramsbacher v. Hohman, 261 
P. 273, 80 Mont. 480. 

80. Mo.—Jones v. H. Martin! Pur- 
nishing Co., 77 Mo.App. 474. 

81. Mont.—^Ramsbacher v. Hohman, 
261 P. 273, 81 Mont. 480. 
Overallowauce of one hundred 

eight dollars and forty-eight cents in 
awarding actual damage against 
mortgagee for converting Pord car 
was held not to show passion and 
prejudice by jury.—^Ramsbacher v. 
Hohman, supra. 

Verdict held excessive 
Where the mortgagor^s testimony 
placed a maximum valuation of nine 
hundred eighteen dollars on the con¬ 
verted articles, a verdict for one 
thousand fifteen dollars was exces¬ 
sive and influenced by passion and 
prejudice.—James v. Speer, 220 P. 
535, 69 Mont. 100. 

82. Idaho.—^Peterson v. Hailey Nat. 
Bank, 6 P.2d 145, 61 Idaho 427— 
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plaint,®^ plus such special damages as are actually 
caused by the taking,S4 if specially pleaded,85 and 
in some jurisdictions, with interest from the date 


of the conversioni® in the discretion of the jury;87 
but it has been held that the amount of the mort- 
gage debt remaining unpaid®® and interest to date 


Advance-Rumely Thresher Co. v. 
Brady. 278 P. 224, 47 Idaho 726— 
Gunnell v. Largilliere Co., Bank- 
ers, 269 P. 412. 415, 46 Idaho 551, 
citing Corpus Juris. 

Ky.—Cable Co. v. Greenfield, 244 S. 

W. 692, 196 Ky. 314. 

La.—Ferrara v. Polito, App., 167 So. 

120 . 

Mich.—Maycroft v. The Jennings 
Farms. 176 N.W. 645, 209 Mich. 
187. 

Minn.—Carlson v. Schoch, 170 N.W. 
195, 141 Minn. 236. 

Mo.—^Allen v. Forschler, App., 189 
S.W. 636. 

Mont.—^James v. Speer, 220 P. 535, 
69 Mont. 100. 

Neb.—Hippodrome Amusement Co. v. 

Redick, 191 N.W. 317, 109 Neb. 390. 
Okl.—Oklahoma State Bank of Enid 
V. Buckner, 217 P. 189, 90 Okl. 109. 
Or.—Laam v. Green, 211 P. 791, 109 
Or. 311. 

S.D.—Styke v. Sioux Palis Motor Co . 
244 N.W. 387, 60 S.D. 358—Erick- 
son V. Carlberg Co., 223 N.W. 195, 
54 S.D. 296. 

Tex.—Draper v. Presley, Civ.App., 
111 S.W.2d 1124, error dismissed— 
Runnels Chevrolet Co, v. Clifton, 
Civ.App., 46 S.W.2d 426—0’Neal v. 
Allison, Civ.App., 292 S.W. 269— 
Cleveland State Bank v. Lilley, 
Civ.App., 260 S.W. 324. 

11 C.J. p 597 note 58. 

Application of part of goods to mort- 
gage debt 

Where there was no agreement by 
which defendant was to take part 
of plaintiffs gcods in full settlement 
of a mortgage, measure of damages 
would be difference between value of 
ali goods taken and the amount due 
defendant, but if there was such a 
settlement, and defendant took ali 
the goods, the measure of damages 
would be value of goods which he 
had no right to take. — Allen v. 
Forschler, Mo.App., 189 S,W. 636. 

3^oss of use and expenses 
Recovery of one hundred dollars 
for the loss of use of cattle convert- 
ed, the loss of time and expenses 
incurred in attending court, and 
“other things.** — Cleveland State 
Bank v, Lilley, Tex.Civ.App., 260 S. 
W. 324. 

Markot value 

(1) Where chattels are unlawfully 
sold, the owner^s measure of damag¬ 
es is market value of property, and 
not the price at which it was sold. 
—^Barron-Fisher-Caudill Land Co. v. 
Rhoda, 191 S.W. 229, 126 Ark. 564. 

(2) Price fixed on in an inefEectual 
sale is not necessarily the fair and 
reasonable basis to determine true 
value of 'property, — Montgomery 


County Nat. Bank v. Wherry, 169 P. 
1146, 102 Kan. 224. 

(3) In fixing damages for conver- 
sion of automobiles, the Standard of 
value is the market value at the 
place of conversion, and not the 
Wholesale price plus freight.—Mc- 
Leod Nash Motors v. Commercial 
Credit Trust, 246 N.W. 17, 187 Minn. 
452, 87 A.L.R. 296. 

(4) An instruction that the market 
value is not the sole criterion of lia- 
bility for conversion of mortgaged 
cows was erroneous.—^Green v. Van 
Cott, 246 N.Y.S. 481, 230 App.Div. 
633. 

Sale price 

Where mortgagee who converted 
automobile sold it for one hundred 
fifty dollars and a used automobile, 
sale price cannot be taken into con- 
sideration in determining damages in 
mortgagor’s action for conversion, 
where sale price was under amount 
of mortgage and there was no fraud. 
—Colonial Finance Co. v. Bear, 189 
N.E. 673, 46 Ohio App, 498. 

83. Tex.—Draper v. Presley, Civ. 
App., 111 S.W.2d 1124, error dis¬ 
missed. 

84. Idaho.—^Peterson v. Hailey Nat. 
Bank, 6 P.2d 145, 51 Idaho 427— 
Gunnell v. Largilliere Co., 269 P. 
412, 415, 46 Idaho 551, citing Cor¬ 
pus Juris. 

11 C.J. p 598 note 59. 

Sickuess 

Owners of household goods con¬ 
verted by mortgagee are entitled to 
recover damages resulting from 
wrongful taking of property, includ- 
ing damages for sickness directly re¬ 
sulting.—Quick V. Knight, 67 S.W.2d 
729, 188 Ark. 777. 

Taking of household fumiture 
Two hundred dollars each to hus- 
band and wife for humiliation, em- 
barrassment, and inconvenience, in- 
cluding cost of room and board for 
themselves and child for two months, 
because of illegal removal and stor- 
age of their furniture by seller-mort- 
gagee, without reasonable excuse was 
authorized.—^Elders v. Montgomery- 
Ward & Co;, La.App., 172 So. 191. 

Expenses of redeezning 
Where mortgagee was sued for 
damages for trespass in seizing au¬ 
tomobile, recovery of expenses in re- 
deeming car and unnecessary repair 
bili which the mortgagor was re- 
Quired to pay in redeeming, was held 
authorized.—^Texas Auto Co. v. Clark, 
Tex.Civ.App., 12 S.W.2d 655. 

85. Idaho.—^Peterson v. Hailey Nat. 
Bank, 6 P.2d 145, 51 Idaho 427— 
Gunnell v, Largilliere Co., 269 P. 
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412, 415, 46 Idaho 551, citing Cor¬ 
pus Juris. 

11 C.J. p 598 note 60. 

80. Idaho.—Peterson v. Hailey Nat 
Bank, 6 P.2d 145, 51 Idaho 427— 
Gunnell v. Largilliere Co., 269 P. 
412, 415, 46 Idaho 551, citing Cor¬ 
pus Juris. 

Ky.—Cable Co. v. Greenfield, 244 S. 

W. 692, 196 Ky. 314. 

Minn.—McLeod Nash Motors v, Com¬ 
mercial Credit Trust, 246 N.W. 17, 
187 Minn. 452, 87 A.L.R. 296—Carl¬ 
son V. Schoch, 170 N.W. 195 141 
Minn. 236. 

Tex.—Cleveland State Bank v. Lilley, 
Civ.App., 260 S.W. 324. 

11 C.J. p 598 note 61. 

Interest on payments made 

Mortgagor, suing seller-mortgagee 
for conversion of dairy herd, was 
entitled to interest on payments 
made on chattel mortgage notes from 
date of conversion, as such payments 
represent plaintiff's equitable inter¬ 
est in, or the value of. the property 
at the time it was converted.—^Hitt 
V. Herndon, 117 So. 568, 166 La. 497. 

87. Ky.—Cable Co. v. Greenfield, 244 
S.W. 692, 196 Ky. 314. 

88. Idaho.—Peterson v. Hailey Nat. 

Bank, 6 P.2d 145, 51 Idaho 427_ 

Advance-Rumely Thresher Co. v. 
Brady, 278 P. 224, 47 Idaho 726. 

Ky.—Cable Co. v. Greenfield, 244 S.W. 
692, 196 Ky. 314. 

Mich.—^Danciewicz v. Kann, 200 N.W. 

962, 229 Mich. 124. 

Minn.—Ingalls v. Enggren, 260 N.W. 
302, 194 Minn. 332—^McLeod Nash 
Motors V. Commercial Credit Trust, 
246 N.W. 17, 187 Minn. 452, 87 A. 
L.R. 296—Carlson v. Schoch, 170 
N.W. 195, 141 Minn. 236. 

Mont.—^Ramsbacher v. Hohman, 261 
P. 273, 80 Mont. 480—James v. 
Speer, 220 P. 535, 69 Mont. 100. 
Neb.—Hippodrome Amusement Co. v. 

Redick, 191 N.W. 317, 109 Neb. 390. 
N.D.—Olstad v. Stockgrowers Credit 
Corporation, 266 N.W. 109, 66 N.D. 
416. 

Ohio.—Colonial Pinance Co. v. Bear, 
189 N.E. 673, 46 Ohio App. 498. 

OkL—Oklahoma State Bank of Enid 
V, Buckner, 217 P. 189, 90 OkL 109. 
Or.—Laam v. Green, 211 P. 791, 109 
Or. 311. 

S.C.—^Brown v. Gibbes Machinery Co., 
125 S.B. 638, 130 S.C. 324. 

S.D.—^Erickson v. Carlberg Co., 223 
N.W. 195, 54 S.D. 296. 

Tex.—^Draper v. Presley, Civ.App., 
111 S.W.2d 1124, error dismissed— 
Runnels Chevrolet Co. v. Clifton, 
Civ.App., 46 S.W.2d 426—0'Neal v. 
Allison, Civ.App„ 292 S.W. 269. 

11 C.J. p 598 note 62. 

“The holder of a chattel mortgage 
having refused a tender of the plain- 
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of conversioni9 must be deducted from this sum, 
and that when the amount of the lien exceeds the 
value of the property converted, plaintiff cannot re- * 
cover.^0 So, where the mortgagee is an accommoda- 
tion indorser of the mortgagor’s note he is entitled 
to a credit for an amount subsequently paid by him 
in discharging the note.^^ Where the mortgage is 
on goods sold by the mortgagee to the mortgagor, 
it is immaterial what the original price was or the 
amount of the payments plaintiff has made there- 
on .^2 xhe mortgagor’s measure of damages in an 
action for the conversion of goods delivered to de¬ 
fendant mortgagee under an agreement to sell them 
for plaintiff for a certain amount is the difference 
between such amount and the amount of plaintiffs 
debt to defendant.93 

The measure of damages for detention is the val¬ 
ue of the use of the property up to the time when 
defendant became lawfully entitled to possession.^^ 
In some jurisdictions the jury may in their discre- 


tion allow interest as damages,but the fact that 
the value of its use cannot be ascertained does not 
justify the allowance of interest on the total value 
of the property.^® 

Acconnting for renis. Where a chattel mortga¬ 
gee improperly takes possession of the property on 
replevin, the mortgagor may compel him to account 
for rents received.97 

§ 227. Against Third Persons 

A mortgagor in lawfui possession of the mortgaged 
chattels may protect that possession against third parties 
by appropriate legal remedies, as to which general rules 
relating to defenses, parties, pleading, evidence, trial, 
and damages apply. 

The mortgagor in lawfui possession, whether by 
the terms of the mortgage or otherwise, has the 
right to protect his possession against third parties 
by appropriate legal remedies, because he is regard- 
ed as the owner of the property mortgaged as 
against ali persons except the mortgagee.^S Hence, 


tiff to pay its note and mortgag-e in 
full, and having- sold the mortgaged 
property, thereby became liable to 
her for at least the difference be¬ 
tween the value of the mortgaged 
property and its debt.”—Stewart v. 
Farmers’ State Bank, 202 P. 623, 110 
Kan. 82. 

Beason for mle 

The amount of the mortgage debt 
is deducted in order to avoid clrcuity 
of action, two suits to adjust equi- 
ties in a single transaction not being 
tolerated when adjustment can be 
made in one suit.—Brink v. Preoff, 
6 N.W. 94, 44 Mich. 69, 40 Mich. 610. 
In absence of claim for balance 
In action for conversion of chat¬ 
tels released from mortgage, judg- 
ment for value thereof was proper, 
where converter made no claim by 
way of set-ofE for alleged balance of 
debt.—Styke v. Sioux Falis Motor 
Co., 244 N.W. 387, 60 S.D. 358. 

S9. Idaho.—^Peterson v. Hailey Nat. 

Bank, 6 P.2d 145, 51 Idaho 427. 

Ky.—Cable Co. v. Greenfield, 244 S. 
W. 692, 196 Ky. 314. 

90. Minn.—Ingalls v. Enggren, 260 
N.W. 302, 194 Minn. 332. 

Okl.—Oklahoma State Bank of Enid 
V. Buckner, 217 P. 189, 90 Okl. 109. 

91. Mo.—Miller v. Biggs, App., 183 
S.W. 713. 

92. Ky.—Cable Co. v. Greenfield, 244 
S.W. 692, 196 Ky. 314. 

Tex.—0'Neal v. Allison, Civ.App., 292 
S.W. 269. 

93. S.C.—Brown v. Gibbes Machin- 
ery Co., 125 S.E. 638, 130 S.C. 324. 

94b Idaho.—Gunnell v. Largilliere 
Co., Bankers, 269 P. 412, 415, 46 
Idaho 551, citing Corpus Juris. i 


Iiimits of recovery 
Compensation to the mortgagor is 
not the limit of recovery, but the 
wrongdoer is not to be allowed to 
proflt by his ovrn wrong, and the 
mortgagor may recover, in addition 
to the property or its value, the val¬ 
ue of the use of the property during 
the time of detention in case it ex¬ 
ceeds interest; and it is immaterial 
that the injured mortgagor replaces 
the property by purchase, or that he 
in fact loses money in the use of the 
property so purchased, the value of 
the use being limited to the use for 
the purpose for which the property 
was used by the mortgagor and the 
mortgagee, at least in the absence 
of pleading by the mortgagor that he 
could and would have rented out the 
property for some other use.—Mont- 
gomery v, Gallas, Tex.Civ.App., 225 
S.W. 557. 

11 C.J. p 598 note 65. 

Value exceediug debt 
The rule that the mortgagor 
wrongfully deprived of his property 
by the mortgagee cannot recover 
possession of the mortgaged prop¬ 
erty from the mortgagee after con- 
ditions arise which would authorize 
the mortgagee to take possession, 
without paying the mortgage debt 
does not apply where the value of 
the use to which the mortgagee has 
put the mortgaged property exceeds 
the mortgage debt, and in such case 
the mortgagor may recover the mort¬ 
gaged property and the excess of the 
value of such use over the amount of 
the mortgage debt.—Montgomery v. 
Gallas, supra. 

“Value of use” as “reutal value” 
The term “value of the use” of 
property subject to chattel mortgage, 
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and withheld by the mortgagee from 
plaintiff mortgagor, when unaccom- 
panied by allegations showing a spe- 
•cial use for a particular purpose. 
means no more than “rental value”; 
and the measure of plaintiff’s dam¬ 
ages is the rental value of the mort¬ 
gaged property for the time for 
which it was unlawfully withheld 
from plaintiff by defendant mortga¬ 
gee.—Montgomery v. Gallas, supra. 

95. Mo.—Simpson v. Bantley, 126 S. 
W. 999, 142 Mo.App. 490—Feller v. 
McKillip, 81 S.W. 641, 109 Mo.App. 
61—Bigler v. Leqnori, 77 S.W. 324, 
103 Mo.App. 131. 

96. Mo.—Cummings v. Badger Lum- 
ber Co., 109 S.W. 68, 130 Mo.App. 
557. 

97. Mo.—Baker v. Cunningham, 62 
S.W. 445, 162 Mo. 134, 85 Am.S.R. 
490—Cummings v. Badger Lumber 
Co., 109 S.W. 68, 130 Mo.App. 557. 

98. Ala.—Lowery v. Louisville & N. 

R. Co., 153 So. 467, 468, 228 Ala. 
137, reversing 153 So. 465, 26 Ala. 
App. 70, quoting Corpus Juris— 
First Nat. Bank v. Harden, 82 So. 
655, 17 Ala.App. 165, certiorari de- 
nied In re First Nat. Bank of Alex¬ 
ander, 82 So. 422, 203 Ala. 172— 
Butler Cotton Oil Co. v. G. H. 
Campbell & Sons, 78 So, 643, 16 
Ala.App. 445. 

Colo.—^Williams v. Stringfleld, 231 P. 
658, 76 Colo. 343. 

Mo.—State ex rei. and to Use of Kib- 
ble V. First Nat. Bank, App., 22 

S. W.2d 185—Bruce v. Crysler, App., 
217 S.W. 563. 

N.C.—Harris v. Seaboard Air Line 
Ry. Co., 130 S.E. 319, 322, 190 N. 
C. 480, 49 A.L.R. 1452, quoting 
Corpus Juris. 
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the mortgagor may maintain an action where an of- 
ficer makes a wrongful levy^Q or seizes exempt 
property on an execution,^ or to recover for dam- 
age to the property caused by the negligence of a 
third person;^ and it has been held that a mort- 
gagor can recover in a suit brought in his own name 
on an account owing him which had been included 
in a' mortgage.^ Even if the mortgagor is in de- 
fault, yet if he stili has possession, he has an inter- 
est sufficient to maintain an action against a third 
party wrongfully converting or destroying the prop¬ 
erty,^ especially where he has obtained the consent 
of the mortgagee, or even without his consent, aft- 
er demand and his refusal, to bring it.5 After the 
mortgagor has parted with the possession of the 
property he can maintain an action on the case, or, 
in code States, an action in the nature of an action 
on the case, against one who takes the property 
from the hands of the mortgageebut a mortgagor 
who was neither in possession of the mortgaged 
chattels nor entitled to their possession at the time 
of the conversion cannot maintain trover therefor^ 
So, recovery for the full amount of the damages by 
the mortgagee under the principies discussed infra 
§ 229 will bar recovery by the mortgagor.^ Al- 
though a mortgagor in possession may maintain 
trespass for an injury to his right of possession and 


recover, by way of aggravation, for injury to the 
property itself, the right to such damages is only in- 
cidental to the right of action for an injury to the 
possession and is subordinate to the mortgagee^s 
right to recover for damages to the property it- 
self.9 A mortgagor who has given the mortgagee 
the right, on default in payment of any installment 
of the mortgage note, to sell the chattels, has no 
property right in them after default sufficient to 
sustain an interplea as against the mortgagee’s at- 
taching creditor.^® 

It constitutes a sufficient defense that plaintiffs 
cause of action has been extinguished subsequent 
to the commencement of his suit,^^ and to an action 
for conversion by the mortgagor against a purchas- 
er of the goods, the mortgagee^s parol license to 
sell personalty mortgaged by instrument under seal 
is a good defense.^2 Where the answer in an ac¬ 
tion for conversion asserted that defendant was the 
owner of the goods, he was entitled to show that 
subsequent to the wrongful taking of the property 
he purchased outright the mortgage on the goods, 
and was entitled to have the amount due on the 
mortgage credited to him and deducted from the 
value of the property wrongfully takenA^ An an¬ 
swer which does not present a defense is demurra- 
ble, however,^^ as where in an action against the 


S.C.—Martin v. Seaboard Air Line 
Ry. Co., 93 S.E. 336, 108 S.C. 130. 

11 C.J. p 598 note 69. 

Beglstratiou of contract of sale re- 
taining title to seller untii payment 
of note given in payment of automo- 
bile did not affect right of buyer to 
maintain action for injury to it.— 
Harris v. Seaboard Air Line Ry. Co., 
130 S.E. 319, 190 N.C. 480, 49 A.L.R, 
1452. 

SnbseoLuexit loss of possessory right 
Mortgagor could maintain an ac¬ 
tion for wrongful taking and con¬ 
version of an automobile as against 
defendanfs taking it on execution 
against another, where at time of 
taking she had right of possession, 
although at time of demand and 
bringing of action mortgagee had 
right of possession.—^Williams v. 
Stringfield, 231 P. 658, 76 Colo. 343. 
Title in mortgagee 

The fact that iegal title to a horse 
was in the mortgagee did not affect 
right of mortgagor in possession to 
maintain action for its injury.—Gov- 
er V. Central Vermont Ry. Co., 118 
A, 874, 96 Vt. 208. 

9Q. Colo.—^Williams v. Stringfleld, 
231 P. 658, 76 Colo. 343. 

11 C.J. p 599 note 71. 

1 . lowa.—Evans v. St. Paul Har- 
vester Works, 18 N.W. 881, 63 lowa 
204. 

11 C.J. p 599 note 72. 

14C.J.S.-53 


2. Ala.—Lowery v. Louisville & N. 
R. Co., 153 So. 467, 468, 228 Ala. 
137, reversing 153 So. 465, 26 Ala. 
App. 70, auoting Corpus Juris. 

La.—Miller v. Hortman-Salmen Co., 
App., 145 So. 786, 789, citing Cor¬ 
pus Juris. 

N.Y.—Stewart Motor Trucks v. New 
York City, 287 N.Y.S.* 881, 158 
Misc. 738. 

Ohio.—Commercial Credit Co. v. 
Standard Baking Co., 187 N.E. 251, 
45 Ohio App. 403. 

Or.—Commercial Securities v. Mast, 
28 P.2d 635, 145 Or. 394, 92 A.L.R. 
194. 

S.C.—Martin v. Seaboard Air Line 
Ry. Co., 93 S.E. 336, 108 S.C. 130. 

11 C.J. p 599 note 73' 

3. Mich.—Swan v. Thurman, 70 N. 
W. 1023, 112 Mich. 416. 

11 C.J. p 599 note 74. 

4. N.Y.—Stewart Motor Trucks v. 
New York City, 287 N.Y.S. 881, 158 
Misc. 738. 

Or.—Commercial Securities v. Mast, 
28 P.2d 635, 145 Or. 394, 92 A.L.R. 
194. 

5. C.—Martin v. Seaboard Air Line 
Ry. Co., 93 S.E. 336, 108 S.C. 130. 

11 C.J. p 599 note 75. 

Frimary ri^ht in mortgagor 
Ohio.—Commercial Credit Co. v. 
Standard Baking Co., 187 N.E. 251, 
45 Ohio App. 403. 
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5. S.C.—Wilkes v. Southern R. Co., 
67 S.E. 292, 85 S.C. 346, 137 Am. 
S.R. 890, 21 Ann.Cas. 79. 

6- 111.—Prankenthal v. Mayer, 54 111. 
App. 160. 

Mont.—Samuell v. Moore Mercantile 
Co., 204 P. 376, 62 Mont. 232. 

7. Cal.—Middlesworth v. Sedgwick, 
10 Cal. 392. 

11 C.J. p 599 note 78. 

8. La.—Miller v. Hortman-Salmen 
Co., App., 145 So. 786, 789, citing 
Corpus Juris. 

N.C.—Harris v. Seaboard Air Line 
Ry. Co., 130 S.E. 319, 190 N.C. 480, 
49 A.L.R. 1452. 

Or.—Commercial Securities v. Mast, 
28 P.2d 635, 145 Or. 394, 92 A.L.R. 
194. 

9. Me.—Donnell v. Deering Co., 97 
A. 130. 

10. Mo.—Connorsville Buggy Co. v. 
Lowry, 77 S.W. 771, 104 Mo.App. 
186. 

11. Colo.—Hurt V. Hubbard, 92 P. 
908, 41 Colo. 505. 

11 C.J. p 599 note 81. 

12. Vt.—Hunt V. Allen, 50 A. 1103, 
73 Vt. 322. 

13- Mo.—Bruce v. Crysler, App., 217 
S.W. 563. 

14. Ky.—Commercial Credit Co. v. 
Cooper, 55 S.W.2d 381, 246 Ky. 513. 
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mortgagee and its adjuster for conversion the lat- 
ter pleaded that plaintiff was delinquent in his pay- 
ments and that the pleader took the chattels with 
plaintiff^s consent, but did not allege that he tumed 
them over to the mortgagee and took no part in the 
conversion or its proceeds.^5 

Parties. It is not ordinarily necessary in an ac- 
tion by the mortgagor to join the mortgagee,^® but 
defendant may demand that the mortgagee be made 
a party where the mortgagee has been deprived of 
his security.^'^ Thus, in an action by the mortgagor 
against a tort-feasor for destruction of the mort- 
gaged property, defendant may cause the mortgagee 
and other interested parties to be brought into court 
to protect him from a second action,and the mort¬ 
gagee has a right to intervene in the actiom^s 
Joinder of mortgagor and mortgagee as parties 
plaintiff in. an action against a third party generally 
is treated infra § 240 a. 

Evidence. In an action by the mortgagor for 
conversion, general rules of evidence apply.-® 
Thus, in a possessory action by a chattel mortgagor 


against a purchaser from the chattel mortgagee who 
set up no claim to the property except under fore- 
closure, it was held that the burden of proving the 
mortgagor^s consent that the mortgage should stand 
as security for debts or claims not mentioned there- 
in was on the purchaser.^i 

Trial. In accordance with the general rules ap- 
plicable in the trial of civil actions generally, dis- 
puted questions of fact should be submitted to the 
jury for determination,22 and the court should prop- 
erly instruet the jury as to the law of the case.^^ 
The suit should be dismissed as to parties not'shown 
to ha ve any connection with the tort.^^ 

Measure of da^nages. More than a nominal re- 
covery may be obtained by.the mortgagor,^^ for 
the measure of damages is the full face value of 
the goods which are taken from his possession^^ 
or destroyed.27 The damages are the same whether 
the mortgagor or a stranger becomes the purchas¬ 
er of the property at the sale under the wrongful 

levy.28 


15. Ky.—Commercial Credit Co. v. 
Cooper, supra. 

16. Ala.—Lowery v. Louisville & N. 
R. Co., 153 So. 467. 468, 228 Ala, 
137, reversing 153 So. 465, 26 Ala. 
App. 70, quoting Corpus Juris. 

N.C.—Harris v. Seaboard Air Line 
R. Co., 130 S.E. 319, 322. 190 N.C. 
480, 49 A.L.R. 1452, quoting Cor¬ 
pus Juris. 

11 C.J. p 599 note 70. 

17. lowa.—^Evans v. St. Paul Har- 
vester Works, 18 N.W. 881, 63 
lowa 204. 

11 C.J. p 610 note 56, 
la Or.—Commercial Securities v. 
Mast, 28 P.2d 635, 145 Or. 394, 92 
A.L.R. 194. 

S.C.—Martin v. Seaboard Air Line 
Ry. Co., 93 S.E. 336, 108 S.C. 130. 

19. U.S.—^Milton Mfg. Co. v. Chica- 
go, B. & Q, R. Co., D.C.Iowa, 237 F. 
118. 

Minn.—^Wohlwend v. J. I. Case 
Threshing Mach.' Co., 44 N.W. 517, 
42 Minn. 500. 

20 . Adinissil)ilit7 

In action by mortgagor and pur¬ 
chaser of mortgaged cattle for con¬ 
version thereof by lessee of grazing 
land, testimony as to application of 
proceeds of sales thereof by defend- 
ants and mortgagee on note and 
mortgage, and recourse to property 
of mortgagor’s comaker for defi- 
ciency, is immaterial and incom- 
petent, although evidence that notes 
secured by mortgage were paid be- 
fore action was brought was admis- 
sible to prove plaintiffs’ right to sue 
instead of mortgagee. Purthermore, 


admission of testimony as to plain- 
tiff's preparations for wintering and 
care of cattle is prejudicial error, 
in absence of claim for loss caused 
thereby; but the mortgagor's testi¬ 
mony as to intent in buying cattle 
and making arrangements with sub- 
sequent purchaser to care for them 
after resale is admissible as indicat- 
ing good faith in transaction with 
such purchaser, which was chal- 
lenged by defense. Testimony as to 
whether assignee of mortgage would 
have foreclosed, if defendants had 
not taken possession of cattle is in- 
admissible, however, in absence of 
allegations of special damages. Tes¬ 
timony as to whether mortgagees 
selling cattle on foreclosure had re- 
ceived returns from sales of cattle 
not accounted for by figures of ac- 
count sales and sherifC’s return is 
material.—^Frost v. J. B. Long & Co., 
228 P. 75, 71 Mont. 141. 

21. Ala,—Hodges v. Kyle, 63 So. 
761, 9 Ala.App. 449. 

22. Mont,—^Frost v. J. ^B. Long & 
Co., 228 P. 75. 71 Mont. 141. 

S.C.—Clowney v. Rivers, 123 S.E. 

759, 129 S.C. 58. 

Identity of property 
S.C.—Clowney v. Rivers, supra. 
Nomber of cattle couverted 
,Mont.—Frost v. J. B. Long & Co., 228 
P. 75, 71 Mont. 141. 

23. Mont.—Frost v. J. B. Long & 
Co., supra. 

Damages 

Mont.—Frost v. J. B. Long & Co., su¬ 
pra. 


24. Adjuster 

Where, under evidence, adjuster 
acted as seller^s agent in repossess- 
ing automobile from buyer under 
chattel mortgage and had no connec¬ 
tion with seller's subsequent sale 
of automobile, buyer*s suit against 
seller and adjuster for conversion 
should dismissed as to ad¬ 

juster. —Ir ' V. Presley, Tex.Civ. 
App., lllimps>r.2d 1124, error dis¬ 
missed. 12 

25. Ala.—Lowery v. Louisville & N. 
R. Co., 153 So. 467, 468, 228 Ala. 
137 reversing 153 So. 465, 26 Ala. 
App. 70, quoting Corpus Juris. 

11 C.J. p 599 note 84. 

26. Ala.—^Lowery v. Louisville & N. 
R. Co., supra. 

Mo.—State ex rei. and to Use of Kib- 
ble v. First Nat. Bank, App., 22 S. 
W.2d 185. 

11 C.J. p 599 note 85. 

Eveu after couditiou broken mort¬ 
gagor is entitled to recover the full 
value of the property against one 
who is a stranger to the mortgage. 
Ala.—^Lowery v. Louisville & N. R. 
Co., 153 So. 467. 468, 228 Ala. 137, 
reversing 153 So. 465, 26 Ala.App. 
70, quoting Corpus Juris. 

Minn.—^Vandiver v. 0’Gorman, 58 N. 
W. 831, 57 Minn. 64. 

27. Ala.—^Lowery v. Louisville & N. 
R. Co., 153 So. 467, 228 Ala. 137, 
reversing 153 So. 465, 26 Ala.App. 
70. 

28. Mass.—^Leonard v* Hair, 133 
Mass. 455. 
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§ 229 


§ 228. In General 

As shown infra §§ 229-245, on compliance with 
ill conditions precedent and subject to general rules 
relating to parties, pleading, evidence, trial, and 
judgment, unless defendant can interpose some 
t?alid defense or counterclaim, a chattel mortgagee 
;n an action against the mortgagor or some third 
jerson interfering with plaintiff’s right of posses- 
sion can recover the mortgaged property or damag- 
es for its conversion or detention. 

§ 229. Right of Action 

An action may be maintalned by the mortgagee un¬ 


der proper circumstances to protect his interest In the 
mortgaged chattels. 

A mortgagee of personal property may maintain 
a possessory action against one who wrongfully 
takes the property from his possession,-^ and a 
mortgagee entitled to possession may maintain an 
action for its conversion,^® or trespass for damag- 
es to his possession,31 or an action on the case,32 
even before condition broken,33 and notwithstand- 
ing the tort-feasor may also be subject to criminal 
prosecution for his acts respecting the mortgaged 
property.3^ A mortgagee may also enforce an im¬ 
mediate right to possession of the property convey- 
ed by the mortgage in an action of replevin,35 or 


29. N.D.—Sandager v. EI. Co., 48 N. 
W. 438. 2 N.D. 3. 

11 C.J. P 599 note 87. 

30. U.S.—Commercial Casualty Ins. 
Co. V. Allied Dairy Products Cor¬ 
poration, C.C.A.N.Y., 29 F.2d 489. 

Ala.—Baker, Lyons & Co. v. Ameri¬ 
can Agricultural Chemical Co., 77 
So. 866, 201 Ala. 328—Johnson v. 
McFry, 68 So. 716, 14 Ala.App. 170. 
Ark.—Barnett Bros. Mercantile Co. v. 

Jarrett. 202 S.W. 474, 133 Ark. 173. 
Ga.—Planters’ Bank of Americus v. 
Albert Pick & Co., 143 S.E. 441, 38 
Ga.App. 95. 

Idaho.—Lawson v. Robertson, 7 P. 

2d 946, 51 Idaho 551. 

Ill.—^American Banking Co. v. Gen¬ 
eral Motors Acceptance Corpora¬ 
tion, 248 IlLApp. 385. 

La.—Plauche-Locke v. Securities 

Sales Co. of Louisiana, 125 So. 729, 
169 La. 601. 

Miss.—Love v. Mississippi Cotton- 
seed Products Co., 165 So. 446, 174 
Miss. 697. 

Mont.—^Moore v. Crittenden, 204 P. 

1035, 62 Mont. 309. 

N.Y.—Commercial Motors Mortg. 

Corporation v. Mack International I 
Motor Truck Corporation, 209 N. 
Y.S. 661, 213 App.Div. 25—Stewart 
Motor Trucks v. New York City, 
287 N.Y.S. 881, 158 Misc. 738. 

N.C.—^Harris v. Seaboard Air Line 
Ry. Co., 130 S.E. 319, 190 N.C. 480, 
49 A.L.R. 1452. 

Or.—Commercial Securities v. Mast, 
28 P.2d 635, 145 Or. 394, 92 A.L.R. 
194. 

S.D.—First Nat. Bank v. Siman, 275 
N.W. 347. 

Tex.—Bowers v. Bryant-Link Co., 
Com.App., 15 S.W.2d 598, affirming 
Civ.App., 6 S.W.2d 788—Terry v. 
Spearman, Com.App., 259 S.W. 563, 
reversing, Civ.App., 246 S.W. 103— 
Wilson V. Wilson, Civ.App., 121 S. 
W.2d 1084—General Motors Ac¬ 
ceptance Corporation v. Wilcox, 
Civ.App., 96 S.W.2d 1368—Univer- 
sal Credit Co. v. G^sow-Howard 
Motor Co., Civ.App., 73 S.W.2d 909, 
error dismissed—^Bridgeport Mach. 


Co. V. Geers, Civ.App.. 36 S.W.2d 
1047, error dismissed—Carter v. 
Haynes, Civ.App., 269 S.W. 216, 
220, quoting Corpus Juris. 

Wash.—North Pacific Bank v. Pacific 
Mercantile Agency Collectors, 279 
P. 103, 153 W^ash. 37—Spokane Sec. 
Finance Co. v. Crowley Lumber 
Co., 274 P. 102, 150 Wash. 559, af- 
firmed 279 P. 103, 152 Wash. 697. 
Wis.—Ullman v. Austin, 176 N.W. 

60, 171 Wis. 29. 

11 C.J. p 600 note 88. 

Persons liable 

Any one who is instrumental in 
the disposition of the property in de- 
nial of the mortgagee's right, or who 
causes or induces such disposition of 
the property is liable to the mortga¬ 
gee.—Oats V. Dublin Nat. Bank, 90 
S.W.2d 824, 827, 127 Tex. 2, reversing 
Farmers’ Nat. Bank v. Dublin Nat. 
Bank, Civ.App., 55 S.W.2d 567. 
Insecurity clause 

Mortgagee is entitled to judgment 
in trover, although notes were not 
payable until after property had 
been converted, where mortgage gave 
him right to seize property whenever 
he deemed himself insecure.—^Arnold 
V. Sutherlin, 114 So. 140, 216 Ala. 
546. 

Effect of statutes 

(1) The common-law right of ac¬ 
tion for conversion of mortgaged 
property cannot be abridged except 
by an express statutory enactment.— 
Forbush v. San Diego Fruit & Pro¬ 
duce Co., 266 P. 659, 46 Idaho 231. 

<2) Hence a statutory provision 
for but one action to recover debt or 
enforce right secured by mortgage is 
inapplicable to action for conversion 
of mortgaged property, such action 
not being on debt but to protect the 
value of the security given. 

Cal.—Mills V. Brown, 269 P. 636, 205 
Cal. 38. 

Idaho.—Forbush v. San Diego Fruit 
& Produce Co., supra. 

Notes iu hauds of third persou 
Action against lessor for conver¬ 
sion of bowling alleys conditionally 
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sold to lessee is maintainable in 
name of assignee of vendor, who 
held legal title as mortgagee, al¬ 
though vendor had been reinvested 
with title to purchase-money notes 
by his payment of them while held 
by transferee of original assignee or 
mortgagee.—J. H. Gerlach Co. v. 
Noyes. 147 N.E. 24, 251 Mass. 558, 
45 A.L.R. 961. 

31. Ill.—Callagan v. American Trust 
& Savings Bank, 196 Ill.App. 102. 

11 C.J. p 601 note 89. 

32. Ala.—Johnson v. McFry, 68 So. 
716, 14 Ala.App. 170. 

11 C.J. p 601 note 90. 

33. Ala.—Johnson v. McFry, supra. 
11 C.J. p 601 note 91. 

34. La.—^Plauche-Locke v. Securi¬ 
ties Sales Co. of Louisiana, 125 So. 
729, 169 La. 601. 

35. U.S.—Commercial Casualty Ins. 
Co. V. Allied Dairy Products Cor¬ 
poration, C.C.A.N.Y., 29 P.2d 489— 
Cozart V. Barnes, S.C., 240 P. 935, 
153 C.C.A. 621. 

Cal.—Commercial & Savings Bank 
of Stockton V. Foster, 290 P. 583, 
210 Cal. 76—Podrat v. Oberndorff, 
278 P. 1035, 207 Cal. 457, 63 A.L.R. 
1308—California Packing Corpora¬ 
tion V. Stone, 222 P, 193, 64 Cal. 
App. 4SS. 

Colo.—Brown v. Driverless Car Co., 
280 P. 488, 86 Colo. 216—Walker v. 
Mathis, 242 P. 68, 78 Colo. 384. 
Idaho.—Portland Cattle Loan Co. v. 
Biehl, 245 P. 88. 42 Idaho 39— 
Schleiff V. McDonald, 237 P. 1108, 
41 Idaho 50—Blackfoot City Bank 
V, Clements, 226 P. 1079, 39 Idaho 
194. 

Ill.—Consolidated Hair Goods Co. v. 
Adams Clark Bldg. Corporation, 7 
N.E.2d 623, 289 Ill.App. 576—Bird- 
Sykes Co. v. McNamara, 252 IlL 
App. 262—^American Banking Co. v. 
General Motors Acceptance Corpo- 
.ration, 248 Ill.App. 385. 

Ind.—Crouch v. Fahl, 113 N.E. 1009, 
63 Ind.App.. 257. 

Me.—Cate v. Merrill, 102 A. 235, 116 
Me. 432. 
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detinue,^^ although he is not the absolute owner,^*^ 
and before niaturity of the debt,^^ nor is this right 
defeated by his sale of the property replevied prior 
to the determination of the suit.^^ A mortgagee 


who has not possession or the lawful right there- 
to, however, can maintain neither replevin^O nor 
trover,-^! and, accordingly, as to property not cov- 
ered by the mortgage, there is no right of action in 


Mich.—Miller v. Siden, 242 N.W. 823, 
259 Mich. 19—Peter Schuttler Co. 
V. Gunther, 192 N.W. 661, 222 

Mich. 430. 

Minn.—Swaney v. Hasara, 205 N.TV. 
274, 164 Minn. 416. 

Mo.—Rankin v. Wyatt, 73 S.W.2d 
764, 335 Mo. 628, 94 A.L.R. 941, 
transferred, App., 49 S.W.2d 243, 
overruling motion 48 S.W,2d SS— 
International Harvester Co. v. 
Threlkeld, 44 S.W.2d 182, 226 Mo. 
App. 600—Union House Furnish- 
ing Co. V. Mudd, App., 16 S.'W'.2d 
671—Farmers’ Sav. Bank v. Amer¬ 
ican Trust Co„ App., 196 S.W. 35. 
Mont.—^A. H. Averill Machinery Co. 
V. Freebury Bros., 198 P. 130, 59 
Mont. 594. 

K.M.—Farmers’ Cotton Finance Cor¬ 
poration V. Green, 290 P. 739, 35 
N.M. 84. 

N.C.—Harris v. Seaboard Air Line 
Ry. Co., 130 S.E. 319, 190 N.C. 480, 
49 A.L.R. 1452. 

Ohio.—^Keller v. Evans, 14 Ohio App. 
265—Midland Acceptance Corp. v. 
Kuderer, 27 Ohio N.P„N.S., 416. 

Okl.—Rozen v. Mannford State Bank 
of Mannford, 58 P.2d 119, 177 Okl. 
171—First Nat. Bank v. Kreuzberg, 
181 P, 717, 75 Okl. 97. 

Or.—Commercial Securities v. Mast, 
28 P.2d 635, 145 Or. 394, 92 A,L.R. 
194. 

Tenn.--Patton v. Beech, 2 Tenn.App. 
437. 

Tex.—Clow Gasteam Heatingr Co. v. 
Hixson, Civ.App., 67 S.W,2d 619, 
error dismissed. 

Utah.—Morgan v. Layton, 208 P, 505, 
60 Utah 280. 

11 C.J. p 601 note 92—42 C.J, p 754 
note 25, p 760 note 89. 

Arnount of debt 

The right to possession, depends on 
the existence of a debt and not its 
arnount.—Moore v. Sanders, 103 S.E. 
589, 114 S.C. 350. 

To enforce mortgage 

(1) Mortgagee may maintain re- 
plevin, not for purpose of obtaining 
and keeping possession of person- 
alty, but only to obtain possession 
for purpose of selling under power 
in mortgage.—Moore v. Price, 70 S. 
W.2d 663, 189 Ark. 117. 

(2) Mortgagee’s action of replevin 
is concerned solely with the right of 
possession, and not with the proper 
method of subsequently disposing of 
the mortgaged property and account- 
ing for the proceeds.—Clemmitt v. 
Miehle Printing Press & Mfg. Co., 
110 A. 713, 136 Md. 385. 

(3) Claim and delivery for posses¬ 
sion hy the mortgagee is a proceed- 


ing not primarily to secure a judg- 
ment for the arnount of the note se- 
cured, but to enforce provisions of 
the mortgage, which in such proceed- 
ing is paramount.—^Elders v. Feutrel, 
96 S.E. 541, 110 S.C. 307. 

(4) The remedy by foreclosure 
given the holder of a bili of sale as 
security by Civ.Code 1910 § 3298 
does not preclude an action by the 
creditor to recover the property.— 
Hili V. Marshall, 90 S.E. 175, 18 Ga. 
App. 652. 

Ustoppel and waiver 

An action by mortgagee seeking 
possession of property to which 
claim was made by a third party by 
virtue of attachment proceedings 
which were ineffectual as to mortga¬ 
gee because of sheriff’s failure upon 
levy to take property into custody 
was not barred because mortgagee 
acted as attorney for such third- 
party claimant in the attachment 
proceedings.—Ruskin v. Cheney, Cal. 
Super., 70 P.8d 278. 

In l^onisiana the holder of a chat- 
tel mortgage has a right, in an ap- 
propriate proceeding, to pursue the 
property in the hands of third persons 
by hypothecary action or otherwise. 
—Black V. O. K. Radiator & Sheet 
Metal Works, App., 152 So. 782. 

In Washington 

(1) It seems that replevin is not a 
remedy available to a chattel mort¬ 
gagee after default by the mortga- 
gor.—Roberts v. Speck, 16 P.2d 463, 
170 Wash. 324—^Raymond Bros. Im- 
pact Pulverizer Co. v. Thomas, 294 
P. 219, 159 Wash. 550—Spokane Sec. 
Finance Co. v. Crowley Lumber Co., 
279 P. 103, 152 Wash. 697, affirming 
274 P. 102, 150 Wash. 559—Roche 
Fruit & Produce Co. v. Lane, 255 P. 
955, 143 Wash. 700—^Roche Fruit & 
Produce Co. v. Vaught, 255 P. 953, 
143 Wash. 601. 

(2) “The case of Bancroft-Whit- 
ney Co. v. Gowan, 63 P. 1111, 24 
Wash. 66 . . . held that, where 
a chattel mortgage gave the mort¬ 
gagee the right in the case of de¬ 
fault in payment to take possession 
of the goods, such possession could 
be enforced by an action of claim 
and delivery. . . . The cases of 
Nettleton v. Evans, 121 P. 54, 67 
Wash. 227, and Roche Fruit & Pro¬ 
duce Co. v. Vaught, 255 P. 953, 143 
Wash. 601 . . . held that a mort¬ 
gage of chattels, where the mortgage 
gave the right of possession, in the 
case of default did not have the 
right to maintain an action of reple¬ 
vin, but must proceed to foreclose 
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his security under the terms of the 
mortgage. ... In neither of 
those cases is the Bancroft-Whitney 
Case cited, but was of necessity im- 
pliedly overruled. In order that the 
matter may now be set at rest, we 
say that the Bancroft-Whitney Case 
is overruled, and the doctrine of the 
cases of Nettleton v. Evans and 
Roche Fruit & Produce Co. v. 
Vaught is adhered to.”—Spokane Sec. 
Finance Co. v. Crowley Lumber Co., 
supra. 

(3) The rule that the mortgagee is 
not entitled to possession of the 
mortgaged property and cannot 
therefore recover it in a replevin ac¬ 
tion applies only to a mortgagee 
whose rights are secured by a con- 
ventional chattel mortgage, and not 
to a mortgage which contemplates 
the actual transfer of possession 
from the mortgagor to the mortga¬ 
gee, and transfer of possession has 
actually been made to be held as 
security.—Burke v. Wilson, 181 P. 
904, 107 Wash. 454. 

36. Ala.—Holcombe v. Mountain 
River Dairy Farm, 168 So. 439, 
232 Ala. 391—^Baker, Lyons & Co. 
V. American Agricultural Chemical 
Co., 77 So. 866, 201 Ala. 328— 
Mackey v. Hali Auto Co., 176 So. 
318, 27 Ala.App. 557. 

11 C.J. p 602 note 93. 

Besort to eqnity xumecessary 
If stipulated right to possession 
under chattel mortgage depends on 
extraneous facts, existence or non- 
existence thereof is triable at law in 
detinue without resorting to equity. 
—Manufacturers’ Finance Accept¬ 
ance Corporation v. Woods, 132 So. 
611, 222 Ala. 239, reversing 132 So. 
608, 24 Ala.App. 202. 

37. Ala.—^Elston v, Roop, 32 So. 
129, 133 Ala. 331. 

11 C.J. p 602 note 94. 

38. Me.—^Ferguson v, Thomas, 26 
Me. 499. 

11 C.J. p 602 note 95. 

39. Okl.—First Nat. Bank v. Kreuz- 
berg, 181 P. 717, 75 Okl. 97. 

40. Wash.—^Ward v. Warner, 71 P. 
2d 677. 

11 C.J. p 602 note 96. 

41. Ala.—Fraser v. R. W. Allen & 
Co., 94 So. 782, 19 Ala.App. 65. 

Ga.—Butler v. Scarboro, 187 S.E. 717, 
54 Ga.App. 318. 

Okl.—Hayes v, Frank Rowe, Inc., 75 
P.2d 882, 181 Okl. 598. 

Wash.—Lee v. Ryzek, 175 P. 297, 103 
Wash. 622. 

11 O.J. p 602 note 96. 
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replevin^^ or detinue;^^ but where the property 
oovered by the mortgage is delivered to the mort- 
gagee to apply to the mortgage debt he has such 
title and right to possession as will support trover^^ 
Although the mortgagee is not in possession or en- 
titled to immediate possession he may bring an ac- 
tion in damages for an injury to his interest in the 
mortgaged property, and although he is held to ac¬ 
quire no title to the mortgaged property until after 
foreclosure and sale, he nevertheless has such an in¬ 
terest as may be protected by an action at law.'^® 
Where the mortgagee is regarded as being the legal 
owner on condition broken, he may maintain an 
action for damages for injury to the mortgaged 
property after breach of the condition of the mort- 

gage.^^ 

Title, The mortgagee, in order to maintain re- 
plevin, must rely on the strength of his own title, 
without aid from the weakness or absence of title 
in defendant and he cannot succeed where he 
relies on an invalid mortgage.^O 

A mere equitable title or interest is not sufficient 
to enable one to maintain trover or replevin, at 
least where the legal title and actual possession are 
in another.5^ So it has been held that, in order 
to sustain an action of trover, plaintiff must have 


title, as distinguished from a mere liemus Where, 
in accordance with the rule stated supra § 225, title 
to the property has passed to a judgment debtor by 
virtue of satisfaction of the judgment in an action 
of conversion by the mortgagor, the mortgagee can¬ 
not recover possession of the property but must 
look to the money paid to the mortgagor on the 
judgment for conversion,^3 even though default by 
the mortgagor occurs prior to the recovery of the 
judgment.54 A mortgagee need not show a legal 
title to the property, however, in order to maintain 
an action on the case against a purchaser who 
bought the property with notice of the equitable 
lien thereon.^^ One who held two mortgages but 
could not recover under the second in time of exe- 
cution because he did not own it at the time of the 
institution of the suit, may rely upon the first un- 
less the second was intended to, and did, supersede 
the first. 5 6 

Afier-acquired property, Where the rule, stated 
supra § 26, that possession must be taken in ordej 
to validate the mortgage of property subsequently 
to be acquired Controls, it is held that a mortgagee 
of such property cannot, without previously having 
had the property in his possession, maintain replev- 
in57 or trover.58 Although a mortgage on an un- 


42. Wyo.—Tillotson v. Delfelder, 
276 P. 935, 40 Wyo. 283, rehear- 
ing denied 277 P. 714, 40 Wyo. 283. 

43. Ala.—Sansom v. Covington Coun- 
ty Bank, 87 So. 406, 17 Ala.App. 
556, certiorari denied Ex parte 
Sansom, 87 So. 408, 205 Ala. 54. 

44. Ala.—Johnson v. McFry, 68 So. 
718, 13 Ala.App. 619. 

45. U.S.—Hummer v. R. C. Huffman 
Const. Co., C.C.A.I11., 63 F.2d 372, 
374, citing Corpus Juris —Smith v. 
Shellabarger, D.C.Colo., 291 F. 144, 
147, citing Corpus Juris. 

Ala.—W. B. Smith & Sons v. Gay, 
106 So. 214, 21 Ala.App. 130. 

Fla.—Berlein v. Eddy, 104 So. 780, 
89 Fla. 484—J. G. White Engineer- 
ing Corporation v. People’s State 
Bank of Lakeland, 87 So. 753, 756, 
81 Fla. 35, citing Corpus Juris. 

Ga.—Blanchard v. Farmers' State 
Bank, 124 S.E. 695, 158 Ga. 780. 

La.—Miller v. Hortman-Salmen Co., 
App., 145 So. 786, 789, citing Cor¬ 
pus Juris. 

N.Y.- 7 -Heinaman v. George’W. Hax- 
ton & Son, 272 N.T.S. 598, 242 
App.Div. 62. 

S.D.—Cresbard Grain Co. v. Farn- 
ham, 244 N.W. 91. 92, 60 S.D. 179, 
citing Corpus Juris. 

11 C.J. p 10 note 8, p 603 note 4. 

46 . S.D.—Smith v. Donahoe, 83 N.W. 
264. 13 S.D. 334. 


47. S.C.—^Wilkes v. Southern R. Co., 
67 S.E. 292, 85 S.C. 346, 137 Am.S. 
R. 890, 21 Ann.Cas. 79—Wylie v. 
Ohio River, etc., R. Co., 26 S.E. 
676, 48 S.C. 405. 

48. Idaho.—Portland Cattle Ltoan 
Co. V. Biehl, 245 P. 88, 42 Idaho 
39. 

lowa.—Conway v. Alexander, 205 N. 

W. 351, 200 low-a 705. 

N.T.—Equitable Trust Co. of New 
York V. Majestic Hotel Co., 261 N. 
Y.S. 1, 237 App.Div. 166, aifirmed 
188 N.E. 31, 262 N.Y. 486. 

11 C.J. p 603 note 14. 

49. lowa.—Conway v. Alexander, 205 
N.W. 351, 200 lowa 705. 

50. Mass.—Chick v. Nute, 57 N.E. 
219, 176 Mass. 57. 

51. Ga.—Dewitt v. Bozeman, 87 S.E. 
1100, 17 Ga.App. 666. 

11 C.J. p 603 note 16. 

52. Ala.—Richardson v. Sewell, 97 
So, 678, 19 Ala.App. 399. 

Conversiou prior to matuxity of 

mortgage will not support trover by 
the mortgagee, since to sustain the 
action plaintiff must have title as 
distinguished from mere lien.—^Rich- 
ardson v. Sewell, supra. 

A mortgage which is a security 
only under the statute is not suf¬ 
ficient to sustain an action of trover. 
—Roddenberry v. Fouche, 102 S.E. 
869, 25 Ga.App. 148. 
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53. N.Y.—Marsden v. Corneli, 62 N 
Y. 215—Hof V. Mager, 154 N.Y.S. 
60, 168 App.Div. 318. 

54. N.Y.—Marsden v. Corneli, 62 N. 
Y. 215—Hof v. Mager, 154 N.Y.S. 
60, 168 App.Div. 318. 

11 C.J. p 602 liote 1-3. 

55. Ala.—Hurst v. Bell, 72 Ala. 336. 

56. Ala.—Benton v. Danley, 134 So. 
32, 24 Ala.App. 260. 

57. Me.—Spinney v. Cook, 86 A. 517, 
110 Me. 406. 

Mo.—Scudder v. Bailey, 66 Mo.App. 
40. 

11 C.J. p 603 note 8. 

TTudivided share of crop 

Where mortgage covered, in addi- 
tion tq mules, wagon, etc., cotton to 
be grown by mortgagor on third per- 
son's land under agreement entitl- 
ing mortgagor to a share of the 
crop, the mortgagee, on mortgagor*s 
default and transfer to mortgagee of 
the mortgaged goods other than the 
cotton, could not recover possession 
of specified amount of cotton in ac¬ 
tion against mortgagor and third 
person before the crop had been di- 
vided, his remedy being in equity.— 
Wilson v. Garrison, 110 S.E. 806, 118 
S.C. 329. 

sa N.Y.—^Fleetham v. Reddick, 31 
■ N.Y.S. 342, 82 Hun 390. 
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§ 232. — Aetion by Second Mortgagee 

The second mortgagee can ordinarily maintain trover, 
replevin, or detinue against ali persons except the prior 
mortgagee and those claiming under him. 

As against ali persons other than the prior mort¬ 
gagee and those claiming in his right, a subsequent 
mortgagee is entitled to maintain trover,^® replev¬ 
in,or detinue.^2 So a second mortgagee, in joint 
possession with the first mortgagee, may maintain 
an action against a third person for conversion 
and, as shown infra § 249, it is also held that a sec¬ 
ond mortgagee entitled to possession may maintain 
an action for conversion against the first mortgagee 
for the wrongful conversion of the property cov- 
ered by the two mortgages. 

To maintain trover, a second mortgagee must 
have either possession or a right to immediate pos- 
session.^^ The mortgagee under a second mortgage 
given after the mortgagor has been divested of le- 
gal title and right of possession, cannot maintain an 
action for possession but is limited to a suit in eq¬ 
ui ty to redeem or for an accounting.95 

Where the mortgaged property is insufficient to 
satisfy the first mortgage, a second mortgagee sus- 
tains no damage entitlirig him to recover because of 
the conversion of the mortgaged property by a pur- 
chaser from the mortgagor.^® 

§ 233. Conditions Precedent; Demand 

a. Conditions precedent in general 

b. Demand 


a. Conditions Precedent in G-eneral 

Plaintiff must comply with statutory or other condi¬ 
tions precedent. 

Before the commencement, by the mortgagee, of 
an action to replevin mortgaged chattels, there must 
be a compliance with statutory conditions preced- 
ent,^*^ such as a statute requiring the mortgagee to 
furnish the mortgagor a verified itemized statement 
of his account,^^ which, however, is satisfied by an 
account made in good faith and affording reasonable 
information.9^ In a suit to foreclose a chattel mort¬ 
gage and collect a note, where plaintiffs alleged that 
third persons had converted the mortgaged chattels 
and the cause as to conversion was transferred to 
another court, a valid judgment against the mortga¬ 
gor was not a condition precedent to liability of the 
third persons for the conversion.^ 

b. Demand 

Ordinarily a demand is not necessary where de- 
fendant's original taking was wrongful or a demand 
wouid be useless; but a demand is required where de¬ 
fendant was originally In rightfui possession. 

In an action by the mortgagee for conversion, a 
demand before suit is not necessary where there 
was an actual conversion^ or where defendant did 
not come into possession lawfully.^ So in replevin 
by the mortgagee against a third person, no demand 
is necessary where the original taking is WTOngful,^ 
or where defendant is guilty of actual conversion,^ 
or claims the right to retain possession.® A de¬ 
mand is, however, necessary where defendant^s pos¬ 
session is not wrongful.7 


862—^Williams v. Dobson, 1 S.E. 
421, 26 S.C. 110. 

90. Ala.—Baker v. Lauderdale, 69 
So. 299. 

11 C.J. p 605 note 33. 

91. Ind.—Koehring: v. Aultman, 34 
N.E. 30, 35 N.E. 30, 7 Ind.App. 475. 

lowa.—Sperry v. Ethridge, 30 N.W. 

4, 70 lowa 27. 

11 C.J. p 605 note 38 [a]. 

92. Ala.—Gardner v. liiorrison, 12 
Ala. 547. 

93. N.Y.—Columbia Bank v. Ameri¬ 
can Surety Co., 82 N.T.S. 1054, 84 
App.Div. 487, affirmed 71 N.E. 1129, 
178 N.Y. 628. 

94. Me.—Clapp v. Glidden, 39 Me. 
448. 

11 C.J. p 605 note 42. 

95. S.C.—Martin v. Jenkins, 27 S.E. 
947, 51 S.C. 42. 

99. lowa.—Thompson v. Anderson, 
53 N.W. 418, 86 lowa 703. 

97. Ark.—J. E. MeCoy & Son v. At- 
Mns, 267 S.W. 779, 167 Ark. 250. 
lowa.—Mciver v. Davenport, 81 N. 
W. 585, 110 lowa 740. 


98. Ark.—J. E. MeCoy & Son v. At- 
kins, 267 S.W. 779, 167 Ark. 250. 

99. Ark.—J. E. MeCoy & Son v. At- 
kins, supra. 

Slight inaccxiracies 
Efficacy of account, which on its 
face constitutes sufficient compliance 
with the statute, is not affected by 
inaccuracies as showing credit by 
cash when it was by goods, or by 
one or.more of items of daily cred¬ 
it being composed of a collection of 
credits for several articles.—J. B. 
MeCoy & Son v. Atkins, supra. 

1. Tex.—Fussell & Irvun v. M. 
Kangerga & Bro., Civ.App., 254 S. 
W. 159. 

Beason for mle 

As between defendants and mort- 
gagees, on the allegations of the lat- 
ter’s petition, this was a suit for 
conversion, and not a suit to fore¬ 
close a mortgage lien. Inasmuch as 
it appeared that the mortgagees’ 
debt against the mortgagor was not 
satisfied and exceeded the value qf 
the property in controversy, they had 
a cause of action against defendants 
to which the mortgagor was not a 
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necessary party.—Fussell & Irvin v. 
M. Kangerga & Bro., supra. 

2. Minn.—Hogan v. Atlantic EI. Co., 
69 ^.W. 1, 66 Minn. 344. 

11 C.J. p 606 note 63. 

3. N.Y.—Keefer v. Greene, 16 N.Y. 

S. 498. 

4 . Ark.—Barnett Bros. Mercantile 
Co. V. Jarrett, 202 S.W. 474, 133 
Ark. 173. 

Mo.—Central Missouri Trust Co. v. 
Wulfert, 199 S.W. 724, 198 Mo. 
App. 85. 

11 C.J. p 606 note 65. 

5. Ark.—Barnett Bros. Mercantile 
Co. V. Jarrett, 202 S.W. 474, 133 
Ark. 173. 

11 C.J. p 606 note 66. 

6. lowa.—Beh v. Moore, 100 N.W. 
502, 124 lowa 564. 

Mo.—Harding v. Kelso, 91 Mo.App. 
607. 

11 C.J. p 606 note 67. 

7. N.J.—Resnick v. Jefferson Hold¬ 
ing & Building Corporation, 187 A. 
916, 14 N.J.Misc. 875. 

11 C.J. p 606 note 68. 
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Although a mortgage stipulates that a mortgagee 
is entitled to possession after default, a demand for 
possession must be made on the mortgagor before 
replevin can be maintained against him,^ unless 
there has been an actual conversion,^ or unless the 
mortgagor denies the mortgagee’s right to posses¬ 
sion,or it is apparent that a demand would be 
unavailing.^^ In replevin by the mortgagee against 
the mortgagor, no demand and refusal need be 
shown, where defendant places his defense on the 
right of possession at the time 'of the commence- 
ment of the actionA^ When the mortgagee becomes 
entitled to possession because of the maturity of 
the mortgage debt, it has been held that a previous 
demand is not necessary to support detinue,^3 and a 
voluntary promise, without consideration, to post¬ 
pone the date for surrendering the property to the 
mortgagee does not render a new demand for de- 
livery before the postponed date necessaryA^ Aft¬ 
er the mortgagor has disposed of the mortgaged 
property and thereby put it beyond his power to 
comply with a demand, a demand is not a condition 
precedent to a mortgagee^s action against him for 
conversiones 

Demand for payment. An action for the posses¬ 
sion of the mortgaged chattels may be maintained 
by the mortgagee against the mortgagor after de¬ 
fault without a demand for payment of the notes 
secured^s a demand for payment of the debt is 
required, however, where it is necessary in order 
to establish a defaulte*^ Where the mortgagor has 


sold the property for his own benefit, a demand for 
payment of the debt is not a condition precedent to 
an action of troverA^ 

On whom demand may be made. If demand is 
necessary, it is sufficient to make it on the agent 
or the bailee in possession of the propertyA^ 

§ 234. - Demand in Action against Levy- 

ing Officer 

Demand on a levying officer is not necessary If piain- 
tiff mortgagee has an immediate right to possession; 
otherwise it is. 

In the absence of statute it is not necessary for a 
mortgagee, with an immediate right to possession, to 
make a demand on an officer levying an execution 
or attachment writ on the mortgaged property, be¬ 
fore commencing an action of replevin to recover 
it^^^ or trover for the value thereof.^i Where the 
mortgagee did not have an immediate right of pos¬ 
session, so that the taking was not wrongful as to 
him, a demand is necessary,22 but after demand re¬ 
plevin can be brought.22 

Where a default' occurs in a condition of the 
mortgage after the chattel has been taken on exe¬ 
cution against the mortgagor, the mortgagee may 
maintain replevin against the levying officer with¬ 
out first demanding the mortgage debt from the 
mortgagor or the officer.24 

§ 235. Time to Sue and Limitations 

The mortgagee's action must be brought wtthtn the 
time limited by statute. 


£awfiil distress 

Where landlord acquired posses¬ 
sion of tenant*s chattels through its 
bailifC by lawful distress, tenanfs 
mortgagee could not maintain re¬ 
plevin where it was not made to 
appear that demand was made prior 
to institution of action.—^Resnick v. 
Jefferson Holding & Building Cor¬ 
poration, 187 A. 916, 14 N.J.Misc. 875. 

8. Mich.—Tropical Paint & Oil Co. 
V. Hali, 196 N.W. 354, 225 Mich. 
293. 

11 C.J. p 606 note 69. 

Beasoas for mle 

“PlaintifTs right to take possession 
was optional. The defendant could 
not be in default for not delivering 
up what was not demanded. TJntil 
demand there would be no tortious 
or wrongful detention of the prop¬ 
erty, which is the basis of replevin. 
Demand, therefore, was here a neces¬ 
sary condition precedent.”—Tropical 
Paint & Oil Co. v. Hali, 196 N.W. 
354, 225 Mich. 293—11 C.J’. p 606 note 
69 [a]. 

9. N.M.—Kitchen v. Schuster, 89 P. 
261, 14 N.M. 164. 


10. N.C.—Moore v. Hurtt, 32 S.E., 

317, 124 N.C. 27, 1 

11 C.J. p 606 note 71. 

11. Cal.—Commercial & Savings 

Bank of Stockton v. Poster, 290 P. 
583, 210 Cal. 76. 

Ohio.—Zablotny v. Prigidaire Sales 
Corporation, 187. N.E, 192, 193, 45 
Ohio App. 339, quoting Corpus 
Juris. 

11 C.J. p 606 note 72. 

12. Cal.—Commercial & Savings 

Bank of Stockton v. Poster, 290 P. 
583, 210 Cal. 76. 

Ohio.—Zablctny v. Prigidaire Sales 
Corporation, 187 N.E. 192, 193, 45 
Ohio App. 339, quoting Corpus 
Juris. 

11 C.J. p 606 note 73. 

13. Ala.—International Harvester Co. 
of America v. Pittman, 147 So. 
144, 226 Ala. 355. 

11 C.J. p 606 note 74. 

14. Ala,—International Harvester Co. 
of America v. Pittman, 147 So. 
144, 226 Ala. 355- 

15. Vt.—Hili V. Bedell, 126 A. 493, 
98 Vt. 82. 

16. Ohio.—^Zablotny r- Prigidaire | 
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Sales Corporation, 187 N.E. 192, 
193, 45 Ohio App. 339, quoting- 
Corpus Juris. 

11 aj. p 607 note 75. 

17. N.C.—Moore v. Ray, 12 S.E. 
1035, 108 N.C. 252. 

11 C.J. p 607 note 77. 

18. Conn.—^Ashmead v. Kellogg, 23 
Conn. 70. 

19. N.D.—Seymour v. Cargill EI. 
Co., 71 N.W, 132, 6 N.D. 444. 

11 C.J. p $07 note 79.^ 

20. Colo.—^Rocky Mountain Seed Co. 
V. McArthur, 272 P. ill7, 1119, 85 
Colo. 1, citing Corpus Juris. 

11 C.J. p 607 note 80. 

21. Md.—Burton v. Jennings, 148 A. 
424, 158 Md. 254. 

11 C.J. p 607 note 81. 

22. 111.—Consolidated Hair Coods 
Co. V. Adams Clark Bldg. Corpo¬ 
ration, 7 N,E.2d 623, 289 Hl.App. 
576. 

11 C.J. p 607 note 82. 

23. TT.S.—^Wood v. Weimar, Mich.» 
104 XJ.S. 786, 26 L.Ed. 779. 

24. ICan.—^Rankine v. Greer, 16 
6S0, 38 Kan.*343, 5 Am.S.R. 751. : 
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§ 235 

Actions for the possession of the mortgaged chat- 
tels must be brought within the time limited by the 
statutes in the varions jurisdictions, even though 
the lien on the chattels created by the mortgage is 
not barred by the statute limiting the time for the 
recovery of the chattel.^s Where a mortgagee^s ac- 
tion is for a fraudulent removal of the property by 
a third person, the statute of limitations begins to 
run in defendant’s favor from the time of removal, 
except where it is not apparent at the time that he 
intends to convert them, in which case the statute 
of limitations will not begin to run against the mort- 
gagee^s cause of action for a conversion of such 
chattels until the mortgagee, in the exercise of due 
diligence, discovers the fraud.26 The mortgagee’s 
right of action against a pledgee for conversion ac- 
crues at the time of the conversion.^^ 

§ 236. Defenses 

As shown in the following three sections, in an 
action by a chattel mortgagee against the mortga- 
gor or a third person, defendant may interpose any 
proper defense which tends to defeat plaintif¥’s re¬ 
covery, including, in some jurisdictions, set-off and 
counterclaim. 

§ 237. — ByMortgagor against Mortgagee 

Defendant mortgagor may interpose any proper de¬ 


fense which goes to defeat the mortgagee's right to re- 
cover, and, conversely, can interpose oniy such defenses. 

The mortgagor will not be allowed to assert as 
against the mortgagee that the mortgage was made 
in fraud of creditors,^^ that he signed the mortgage 
without reading it,29 or that the lien of the mort¬ 
gage has been terminated by his own wrongful 
act;^® neither can he rely on a partial failure of 
consideration,3i part payment of the debt,32 or a 
voluntary promise, without consideration, to post¬ 
pone the date for surrendering the property to the 
mortgagee.22 Moreover, the fact that the mortga¬ 
gee prior to the determination of the case sold the 
replevined property cannot affect the issues in the 
case.2^ It has been held that defendant cannot as¬ 
sert that the property mortgaged did not belong tO" 
him,5® but there is authority to the contrary.26 
Such defenses as payment of the entire debt,37 fail¬ 
ure of the mortgagee to furnish a verified statement 
of his account as required by statute,2 8 title or 
right of possession in a third party,^^ invalidity of 
the mortgage,^^^ fraud in procurement,^! duress,^^ 
absence of consideration,^ 2 and breach of warran- 
ty^^ may be interposed. So, replevin being a pos- 
sessory action, it is a defense that the property sued 
for was in possession of purchasers from defendant 
mortgagor.45 Where permitted by statute, defend¬ 
ant in detinue on a chattel mortgage may plead any 


25. Mo.—^Alwell v. Johnson, 253 S. 
W, 161, .212 Mo.App. 211, 

11 CJ. p 607 note 84. 

26. Ga.—^Reid v. Matthews, 29 S.B. 
173, 102 Ga. 189, 66 Am,S.R, 164. 

27. Mo.—^Houston Banh v. Kirkman, 
137 S.W. 38, 156 Mo.App, 809. 

26. Mo.—Sink y. Loflin, 76 Mo.App. 
463. 

29. Colo.—^Howry v. Sigel-Campion 
Live Stock Commission Co., 249 P. 
658, 80 Colo. 143. 

39. Cal.—Woodland Bank v. Dun- 
can, 49 P. 414, 117 Cal. 412. 

11 C.J. p 807 note' 90. 

91. N.C.—Batchelor v. Overton, 74 
S.E. 20, 158* N.C. 395. 

11 C.J. p 607 note 91. 

Zn Oklahoma 

<1) The rule of the text was fol¬ 
io wed in an early case.—Jones v, 
Bostick, 129 P. 718, 35 Okl. 363, 

, (2) However it was subsequently 
held: “The plea of breach of war- 
ranty is the substantial equivalent of 
the plea of total or partial failure 
of consideration, and may be shown 
as a defense pro tanto in a replevin 
action between the original parties 
based upon a chattel mortgra^e given 
to secure the purchase price of the 
property covered by the mortgaye,— 


First Nat. Bank v. Woods, 46 P.2d 
565, 172 Okl. 645. 

32. Ala.—^Morrison v. Judge, 14 Ala. 
182. 

11 C.J. p 607 note 92. 

33. Ala.—International Harvester Co. 
of America v. Pittman, 147 So. 
144, 226 Ala. 355. 

Xn action of detinue 
Ala.—^International Harvester Co. of 
America v. Pittman, supra. 

34. Okl,—^Pirst Nat. Bank v. Kreuz- 
bergr, 181 P, 717, 75 Okl. 97. 

Wyo.—Schlessinger v. Cook, 62 P. 

I 152, 9 Wyo. 256. 

35. Mo.—^Layson v. Cooper, 73 S.W. 
472, 174 Mo. 211, 97 Am.S.R. 545. 

36. lowa,—Conway v. Alexander, 205 
N.W. 351, 200 lowa 705. 

37. Mich.—Tropical .Paint & Oil Co. 
V. Hali, 196 N.W. 354, 225 Mich. 
293. 

11 C.J, p 607 note 93. 

38. Ark,—^Atkinson v; Burt, 53 S.W. 
404, 65 Ark. 316. 

! 11 C.J. p 607 note 94. 

39. lowa.—Conway v. Alexander, 205 
N.W. 351. 200 lowa 705. 

11 C.J. p 608 note 95. 

40. Ala.—West v. Teabo, 7« So. 957, 
14 Ala.App. 575. 

11 C.J. p 608 note 96* 

41. Ala.—^Hoobler v, International 
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Harvester Co. of America, 64 So. 
567, 185 Ala. 533. 

11 C.J, p 608 note 97. 

42. Neb.—lowa Sav. Bank v. Prink. 
92 N.W. 916, 1 Neb. (Unoff.) 14, 
26. 

43. lowa.—Ruiter v. Piate, 41 NW. 
474, 77 lowa 17. 

Neb.—^lowa Sav. Bank v. Prink, 92 
N.W. 916, 1 Neb. (Unoff.) 14, 26. 

44. Okl.—^Pirst Nat. Bank v. Woods, 
46 P.2d 665, 172 Okl. 645. 

11 C.J. p 608 note 1. 

Xn Alabama, under the code pro* 
Vision that a defendant in detinue 
by a mortgagee “may plead any mat- 
ter of defense that he might have 
pleaded if the action had been on the 
debt,” etc., a defendant, in. detinue 
by a mortgagee in a mortgage to se- 
c.ure purchase-money notes given by 
defendant on buying personalty, may 
set up breach of warranty in the 
sale or false representations made 
by the mortgagee which induced de* 
fendant to buy, for the purpose of 
defeating the action.—^McDaniel v. 
Sullivan, 39 So. 355, 144 Ala. 583— 
Hood V. Jenkins, 75 So. 871, 16 AJa. 
App. 180, certiorari denied Bx parte 
Hood, 76 So. 741, 200 Ala. 543. 

45. tr.S.—Stockyards Loan Co. ▼. 
Nichols, Okl., 243 F. 511, 166 CC 
A. 249, 1 A.L.R. 511, 
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defense which might be made to the debt.^^ In 
some jurisdictions, either a legal or an equitable de¬ 
fense may be set up;^^ ^ statute so providing 

does not create any new defenses or make that 
a defense which was not theretofore a defense ei¬ 
ther at law or in equity.^^S 

In replevin by a second mortgagee the mortgagor 
cannot defend because of a prior outstanding mort- 
gage on the property where it is not shown that the 
owner of the prior mortgage has demanded posses- 
sion so as to entitle him thereto.^® 

§ 238. - By Third Person against Mort¬ 

gagee 

Defenses tending to defeat the cause of action may 
be interposed in an action by a chattel mortgagee against 
a third person. 

Although a wrongdoer cannot set up this de¬ 
fense,ordinarily, a third person may assert that 
the mortgage is void,5i for example, because of the 
absence of a considerationi2 or because it is not 
recorded.i^ Further, he may show that the proper¬ 
ty has been released,i^ that the mortgagee has waiv- 
ed ali claims under the mortgage,ii that the posses- 
sion of the mortgagor was fraudulent as to him,ii 
or that the mortgage debt has been dischargedji*^ 
as by proving an application of property in satis- 
faction ;ii but in order that payment of the mort¬ 
gage debt shall constitute a defense to an action 
brought by a mortgagee against a third person for 


the mortgaged chatteis, it must be shown that pay¬ 
ment was made before the suit was instituted.i^ A 
third person who without notice of a preexisting 
mortgage made advances on the mortgaged chattel 
can defend the mortgagee^s action for wrongful 
concealment and disposition on the ground of good 
faith.ii It is, however, no defense that the mort- 
gagor’s assignee in bankruptcy might assert that the 
mortgage was invalid;ii nor that such part of the 
mortgaged property as could be found had been 
previously sold on foreclosure nor that there was 
a parol understanding between the mortgagor and 
the mortgagee respecting the possession of mort¬ 
gaged chatteis nor that the property was subject 
to prior mortgages under which defendant was not 
claiming;i^ nor that the mortgagee has not ob- 
tained judgment against the mortgagor;ii nor that 
the mortgagee took over part of the property mort¬ 
gaged at the request of the mortgagor and disposed 
of it wdthout foreclosure, where the property so 
taken was in part worthless and the value of the 
remainder was not shown nor that defendant in 
replevin made permanent repairs on the chatteis.®*^ 
In a mortgagee's action in detinue against mortga- 
gors, an intervener, who was not privy to the mort¬ 
gages, could not complain that one of the mortga¬ 
ges was not due.i® Although the mortgagee may be 
obliged to recognize* and protect it, a landlord’s lien 
is no bar to a mortgagee^s action of replevin.^^ 
Part payment of the mortgage debt will not de- 


46. Ala.—^Dean v. Brown, 78 So. 966, ] 
201 Ala. 465—Hood v. Jenkins, 76 

So. 871, 16 Ala.App. 180, certiorari 
denied Ex parte Hood, 76 So. 741. 
200 Ala. 543. 

11 C.J. p 608 note 2. 

•Bescission 

Under such provision defense of 
rescission of contract of purchase, 
for price of which mortgage on 
which suit was founded was execut- 
ed, was available to defendant.— 
Dean v. Brown, 78 So. 966, 201 Ala. 
465. 

47. S.C.—Greene v. Washington, 89 
S.E. 649, 105 S.C. 137. 

Wyo.—Schlessinger v. Cook, 62 P. 
152, 9 Wyo. 256. 

48. Wyo.—Schlessinger v. Cook, su¬ 
pra. 

49. Mass.—^Adams v. Wildes, 107 
Mass. 123. 

N.D.—James v. Wilson, 77 N.W. 603, 
8 N.D. 186. 

BO. Mo.—K-M Supply Co. v. Moran, 
App., 53 S.W.2d 419. 

Constahle wrongfnlly seizing mort¬ 
gaged personalty under attachment, 
issued on unverified affidavit, could 
not set up fact that mortgage was 


unrecorded in replevin by mortgagee. 
—K-M Supply Co. V. Moran, supra. 

51. Mass.—Shrieves v. Morris, 23 N. 
E. 838, 151 Mass. 310. 

11 C.J. p 608 note 5. 

52. Mass.—Clark v. Houghton, 12 
Gray 38. 

63. Cal.—^Adlard v. Rodgers, 38 P. 

889. 105 Cal. 327. 

11 C.J. p 608 note 7. 

54. Vt.—Hunt V. Allen, 50 A. 1103, 
73 Vt. 322. 

55. Wash. -r- Karanzias v. Chester, 
265 P. 158, 147 Wash. 210. 

69. IlL—Reese v. Mitchell, 41 IU. 
365. 

Neb.—Jones v. Loree, 56 N.W. 390, 37 
‘Neb. 816. 

57. Minn.—Stein v. Hastings, 47 N. 
W. 968, 45 Minn. 196. 

11 C.J. p 608 note 10. 

58. Mich.—^Place v, Grant, 9 Mich, 
42. 

11 C.J. p 608 note 11. 

59. Kan.—^Rankine v. Greer, 16 P. 
680, 38 Kan. 343, 5 Am.S.R. 751. 

Mich.—^Rosenfleld v. Case, 49 N.W. 
I 630, $7 Mich. 295. 


Paymeat xnust be shown 
Tex.—Sanders v. Parrier, Civ.App„ 
271 S.W. 293. 

60. Ga. — Blanchard v. Farmers' 
State Bank, 124 S.E. 695, 158 Ga. 
780. 

61. N.H.—Toung V. Kimball, 59 N. 
H. 446. 

62. S.D.—De Smet First Nat. Bank 
V. Northwestern EI. Co.,- 57 N.W. 
77, 4 S.D..409. 

63. Mich.—Harvey v. McAdams, 32 
Mich. 472. 

64. Tex.—Hunter v. Abernathy, Civ. 
App., 188 S.W. 269. 

65. Kan.—^Howard v. Hutchinson 
First Nat. Bank, 24 P. 983, 44 Kan. 
549—^Howard v. Burns, 24 P. 981, 
44 Kan. 543. 

66. Idaho.—^Forbush v, San Diego 
Fruit & Produce Co., 266 P. 659, 46 
Idaho 231. 

67. Ohio.—Keller v. Evans, 14 Ohio 
App. 265. 

68. Ala.—^Miller v. Bryant, 151 So. 
362, 25 Ala.App. 564, certiorari de¬ 
nied 151 So. 366, 227 Ala. 570. 

69. N.M.—^Farmers* Cotton Pinance 
Corporation y. Green, 200 P, 739, 

1 SS N.H. S4. 
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feat an action of replevin by the mortgagee to re- 
cover possession of the property from a third pef'* 
son,'^0 and irregularities in a foreclosure taking 
place after action is begun are not a defense, as 
against plaintiff entitled to possession at the com- 
xnencement of the action.In an action against a 
third person for conversion, it has been held that 
it is no defense that the mortgagors have recovered 
the value of the mortgaged property in an independ- 
ent action bnt in claims based on the same tort, 
ordinarily, recovery for the full amount of the dam- 
age cannot be had by both mortgagor and mortga- 
gee,'^^ and recovery of the full amount by the mort¬ 
gagor will bar an action by the mortgagee.^^ De¬ 
fendant cannot urge his own wrong as a defense 
to plaintiffs claim, as by pleading failure of plain- 
tififs to take timely possession of the chattel after 
maturity of the debt, where defendant, with actual 
notice of the mortgage, took and held possession of 
the property under an inferior claim and a tres- 
passer who has seized a portion of the mortgaged 
property cannot assert as a defense that the mort¬ 
gagee thereafter has taken a decree of foreclosure 
against the remaining portion only.*^® 

In an action for conversion against an officer 
levying on the property and selling it, it is no de¬ 
fense that plaintiff took no legal steps to prevent 
the sale, nor is his failure to enter into a law suit 
with the purchaser at the sale, or to undertake to 
get possession of the property by force, a good de¬ 
fense; and the fact that the mortgagee could have 
replevied the property does not relieve the officer 
from liability,'^^ a levying officer who sets up the 
consent of the mortgagee to the levy must show 
that the condition attached to the consent was com- 

plied with. “^8 


Outstanding title. A third person in trover79 
or replevin*® may show that he holds under a title 
superior to that of the mortgagee. So, in detinue 
defendant may show a prior outstanding title in a 
stranger, although he does not connect himself with 
such title.*i Defendant destroying the mortgaged 
property long before the mortgagor’s contract with 
the government expired cannot, as against the mort¬ 
gagee, invoke the provisions of that contract where- 
by the property in question would become the 
property of the government if not removed within 
a certain time after expiration of the contract.*^ 

Other security. In an action for conversion it is 
no defense that there was property covered by the 
mortgage other than that which was converted by 
defendant to which plaintiff might resort;** nor 
that the mortgagor is solvent nor that the mort¬ 
gagee possess other security.*® So, where the prop¬ 
erty is taken on attachment it is no defense to re¬ 
plevin that it is sufficient to satisfy both the mort¬ 
gage debt and the debt of the attaching creditor.** 
Under a statute providing that the mortgagee must 
resort to property of the mortgagor which the latter 
has not transferred since his mortgage was execut- 
ed on the written demand of a subordinate claim- 
ant of other property in the mortgage, if he can do 
so without risk of loss, however, when the elements 
of the statute are present, it is available in defense 
of trover.**^ 

Validity of attachment claim. Where property 
which has been levied on in an action against a 
mortgagor is replevied from the officer by the mort¬ 
gagee, it cannot be shown in defense to the replevin 
suit that the mortgage is in fraud of creditors with¬ 
out proof that the. attachment debt in fact existed;** 
and, although the officer must act in reliance on val- 


70. Mich.—^Hyde v. Shank, 53 N.W. 
787, 83 Mich. 535. 

11 C.J. p 608 note 17. 

71. ' Neb.—Smith v. Phelan, 59 N.W. 
562, 40 Neb. 765. 

72. N.C.—Grainger v. Lindsay, 31 S. 
E. 473, 123 N.C. 216. 

Tex.—Scott v. Cox, 70 S.W. 802, 30 
Tex.Civ.App. 190. 

11 C.J. p 608 note 20. 

73. Or.—Commercial Securities v. 
Mast, 28 P.2d 635, 145 Or. 394, 92 
A.L.R. 194. 

‘74. La.—^Miller v. Hortman-Salmen 
Co., App., 145 So. 786, 789, citing 
Corpus Juris. 

N.C.—^Harris v. Seaboard Air Line 
Ry. Co., 130 S.E. 319, 190 N.C. 480, 
49 A.L.R. 1452. 

TBb Colo.—^Rocky Mountain Seed Co. 
V. McArthur, 272 P. 1117, 85 Colo. 


1—^Littell V. Brayton Motor & Ac- 
cessory Co., 201 P, 34, 70 Colo. 286. 

76. lowa.—Gilmore v. Kilpatrick- 
Koch Dry Goods Co., 70 N.W. 175^ 
101 lowa 164. 

77. Md.—Burton v. Jennings, 148 A. 
424, 158 Md. 254. 

78. U.S,—^Norris v. McCanna, C.C. 
Mich,, 29 P. 757. 

79. Ala,—Holman v, Lock, 51 Alav 
287. 

80. U.S.—Bradley v. Hargadine, etc., 
Dry-Goods Co., Ind.T., 96 P. 914, 
37 C.C,A. 623. 

N.Y.—Hale v. Sweet, 40 N.Y. 97. 

11 C.J. p 608 note 23. 

81. Ala.—Wilson v, Johnson, 44 So 
539, 152 Ala. 614. 

82. Mont.—Robison v. Dover Lum- 
ber Co., 191 P. 383, 68 Mont 231. 

83. Tex.—^Liquid Carbonic Co. ot 
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Texas v. Southwestern Drug Cor¬ 
poration, Civ.App., 73 S.W.2d 152, 
error dismissed—Clifton Mercan- 
tile Co. V. Haverbekken Bros., Civ. 
App., 17 S.W.2d 856. 

11 C.J. p 609 note 25. 

84b Mich,—Huellmantel v. Vinton, 
70 N.W. 412, 112 Mich. 47—-Worth- 
ington V. Hanna, 23 Mich. 530. 

85. Mich.—^Huellmantel v. Vinton, 
70 N.W, 412, 112 Mich. 47. 

86. Neb.—McDonald v. Bowman, 68 

N.W. 704, 40 Neb. 269, 52 N.W. 828, 
35 Neb. 93. ‘ 

11 C.J. p 609 note 28. 

87. Ala.—Kelley v. Cassels, 147 So. 
597, 226 Ala. 410. 

88. 111.—^Badger v. Batavia Paper 
Mfg. Co., 70 111. 302. 

Minn.—Braley v. Byrnes, 20 Minn. 
435. 

11 C.J. p $09 note 20. 



14 C.J.S. 


CHATTEL M0RTGAGE8 


§ 240 


id process,^^ it is not sufficient merely to prove the 
«xistence of the writ of attachment.^® So, an at- 
taching creditor of a chattel mortgagor stands in 
the shoes of the mortgagor, and is no more entitled 
to defeat a possessory action of the junior mortga- 
gee than would be the mortgagor, were he defend¬ 
ant in such action.It may be shown, however, 
that the mortgagee acquired the mortgaged chat- 
tels with notice of the attaching creditores rights.92 

§ 239. Set-Off and Counterclaim 

Whether a set-off or counterclaim may be permltted 
against a chattel mortgagee suing for possession must 
be determined under applicabie statutory provisions. 

In some jurisdictions no set-off or counterclaim is 
permitted in actions of replevin for the possession 
of the mortgaged property.93 In other jurisdic¬ 
tions, however, a set-off or counterclaim may be 
asserted in possessory actions but the subject 
matter must fall within the general rules applicabie 
to the propriety of set-off or counterclaim.95 

§ 240. Parties 

a. Plaintiffs 

b. Defendants 

c. Intervention 


a, Plaintiffs 

One in possession or entitled thereto as mortgagee 
is a proper party to brfng the action, or it may be 
brought jointly by joint owners or possessors; and under 
some circumstances the mortgagor and mortgagee may 
join as parties plaintiff. 

Mortgagees taking possession of property mort¬ 
gaged to several to secure several notes, are to be 
regarded as joint owners and must sue jointly in 
replevin96 or trespass.9'3' The same rule applies as 
to property taken from the possession of the com- 
mon agent of several mortgagees holding under dis¬ 
tinet mortgages.9S So, several mortgagees in joint 
possession under distinet mortgages may sue joint¬ 
ly for conversion.99 Likewise, the mortgagees un¬ 
der mortgages which, although distinet, are in effect 
a single conveyance, may sue jointly for conver- 
sion.i It has been held, however, that, where sev¬ 
eral creditors are secured by the same mortgage and 
possession has not been taken thereunder, one or 
more of them may maintain replevin against a 
third person to recover the property ;2 and one of 
several joint mortgagees ma,y bring replevin against 
the mortgagor without joining the others as plain- 
tiffs.3 

The owners of separate mortgages on the same 
chattel ordinarily cannot join as plaintiffs in replev- 


89. Mich.—Cary v. Everett, 65 N.W. 
666, 107 Mich, 654. 

N.T.—Halsey v. Christie, 21 Wend. 9. 
11 C.J. p 609 note 30. 

90. Wis.—James v. Van Duyn, 46 
Wis. 532. 

91. Mo.—^West Union State Bank v. 
Keeney, 114 S.W. 553, 134 Mo.App. 
74. 

92. Mich.—Barmon v. Clippert, 25 
N.W., 371, 68 Mich. 377. 

93. Mich.—Tropical Paint & Oil Co. 
V. Hali, 196 N.W. 354, 225 Mich, 
293. 

11 C.J. p 609 note 34. 

Set-off not extinsmishingr deht 
Mortgagor has no right to claim 
or Show set-off not extinguishing but 
merely reducing the amount owing.— 
Tropical Paint & Oil Co. v. Hali, 196 
N.W. 354, 225 Mich. 293. 

94. Or.—Corbin v. Preston, 218 P. 
917, 109 Or. 230. 

11 C.J. p 609 note 35, 

Ia Arkaasas, neither Kirby Dig. § 
6869, authorizing defendants in re¬ 
plevin for recovery of personal prop¬ 
erty for purpose of foreclosure to set 
off payments made, nor Acts 1917 p 
1441, authorizing counterclaims in 
actions for the recovery of money, 
authorizes a connterclaim in replevin 
suits to recQver possession of person¬ 
al property for purpose of forecios- 
ing mortgages or deeds of trust, but 


they only authorize a set-off against 
mortgage indebtedness by way of ex¬ 
tinguishing or reducing it.—Jones v. 
Blythe, 210 S.W. 348, 138 Ark. 81. 

In North Bakota, the right to 
counterclaim depends on statute, and 
it was held that where the alleged 
counterclaim is not in contract, does 
not arise out of the contract set 
forth in the complaint, and is not 
connected with the subject matter of 
the action, it will not lie. Thus, 
where plaintiff proved its right to 
possession of the property described 
in the complaint and directed the 
sheriff to take the property, defend- 
ant’s counterclaim on the ground 
that the sheriff took property other 
than the property described and the 
taking of which caused them dam- 
age, cannot be maintained. It was 
intimated, however, that if the find- 
ing was that defendant was entitled 
to the return of the property, coun¬ 
terclaim might lie.—^First Guaranty 
Bank v. Rex Theater Co., 185 N.W. 
564, 50 N.D. 322. 

Accomiting for market value 

Where replevying mortgagee sells 
the property without having it at the 
place of sale, as a resuit of which 
it was sold at great sacrifice, the 
right of the mortgagor to hold the 
mortgagee to an accounting for the 
market value of the property may be 
made available as a eounterclaim in 
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the action for claim and delivery.— 
Nance v. King, 101 S.B. 212, 178 N.C. 
574. 

Claim for work and labor 

Permitting set-off of claim for 
Work and labor was proper as ^how- 
ing that defendant was not indebted 
to plaintiff at time action, tried on 
theory of replevin, was commenced. 
—Jones v. Parker, 273 P. 687, 39 
Wyo. 423. 

95. Colo.—^Rhoads v. Gatlin, 29 P. 
1019, 2 Colo.App. 96. 

N.C.—Satterthwaite v. Eliis, 39 S.B. 

726, 129 N.C. 67. 

' 11 C.J. p 609 note 36. 

96. Ill.-~Durfee v. Grinnell, 69 111. 
371. 

97. Me.—Wheeler v. Nichols, 32 Me, 
233. 

98. Mich.—^Densmore v. Mathews, 26 
N.W. 146, 58 Mich. 616. 

Mo.—Upham v. Allen, 73 Mo.App. 
224. 

11 C.J. p 609 note* 40, 

99. Neb.—^Trompen v. Yates, 92 N. 
W. 647, 66 Neb. 525. 

1. Mass.—^Howard v. Chase, 104 
Mass. 249. 

11 C.J. p 609 note 42. 

2. Neb.—Sloan v. Thomas Mfg. Co., 
79 N.W. 728, 58 Neb. 713. 

3. Mich.—Watson v. Mead, 67 N.W. 

' 181, 98 Mich. 330. 



CEATTEL M0RTGAGE8 


14 C.J.S. 


§ 240 


in against a third person,^ although it has been held 
under code provisions in some jurisdictions that 
successive mortgagees may join in replevying mort- 
gaged property where possession had not been had 
on any of the mortgages.^ 

An agent of the mortgagee who has taken pos¬ 
session with the consent of the mortgagor is entitled 
to sue in his own name in replevin against the mort¬ 
gagor taking the property from his possession.^ 
One who takes a mortgage of chattels in his own 
name, but in fact for the benefit of another, may 
maintain replevin for such chattels in his own name, 
without joining such other person.'^ 

Where the mortgage is in the form of a deed of 
trust, the trustee alone is authorized to sue to re- 
cover the property on breach of conditions impos- 
ed,^ or to recover the property from a third per- 
son.9 

Since the interests of the mortgagor and the 
mortgagee are in confiict, it would seem on princi- 
ple that they cannot join in replevin for the mort- 
gaged property,10 although there is authority for 
allowing the mortgagee to join to assert his lien.n 
So, a mortgagee in possession hiring the chattels 
to another need not make the mortgagor a party to 
an action for the amount due.i^ However, the 
mortgagor and the mortgagee may join in an action 
for conversionis or for damages to the mortgaged 
chattel,!^ and in an action by the mortgagee against 


a tort-feasor for destruction of the mortgaged prop¬ 
erty, defendant may cause the mortgagor and other 
interested parties to be brought into court to pro- 
tect him from a second action.i^ 

Joinder of the mortgagee in the mortgagor^s ac¬ 
tion against a third person is treated supra § 227. 

h. Defendants 

Oniy the wrongdoer is a necessary party defendant 
to the mortgagee's action, although the mortgagor may 
be a proper party In an action against a third person 
for conversion. 

Actions for the possession of mortgaged property 
must be brought against the party in possession,i® 
and it is, as a general rule, unnecessary to join oth¬ 
er parties,!*^ although in an action against the mort¬ 
gagor to recover possession, a prior mortgagee also 
claiming the property is a necessary defendant.i^ 
The mortgagee may maintain trover against a 
third party converting the chattels, without making 
the mortgagor a party to the suit,!^ although he 
may do so if he wishes and although it has been 
said that plaintiff should make the purchasers par¬ 
ties defendant if he does not show that the prop¬ 
erty has been taken beyond the jurisdiction of the 
court,21 it has been held not to be essential to join 
all of various purchasers of the property at an exe- 
cution sale in a suit against the judgment creditor 
for conversion.22 So, where there was no com- 
munity of wrongdoing, it was held improper to join 
as defendant the purchaser of a mortgaged chattel 


4. Ohio.—^Wehlen v. Macke, 9 Ohio 
Dec., Reprint, 565, 16 Cinc,L.Bul, 
125. 

5. Neb.—^Earle v. Burch, 33 N.W. i 
254, 21 Neb, 702. 

e. Mich.—Eldridge v. Sherman, 38 
N.W. 255, 70 Mlch. 266. 

7. Wis.—^Allen v. Kennedy, 5 N.W. 
906, 49 Wis. 549. 

S. Mo.—Scott V. Vogel-Boul Soda 
Water Co., 114 S.W. 44, 134 Mo. 
App. 302. 

SabstitTited txustee 

Liauidating’ agent of insolvent 
bank was its legal representative 
within Power conferred in deed of 
trust giving bank authority to sub¬ 
stitute trustee, and appointment of 
substituted trustee by writing ad- 
dressed to chancery clerk of county, 
specifying substitution, waS held 
sufficient to vest substituted trustee 
witb Power to maintain suit in re¬ 
plevin for property covered by deed 
of trust.—Stringer v. Price, 168 So. 
431, 143 Miss. 189. 

9. Ark.—^Peeples* v. Hayley, 116 S. 
W. 197, 89 Ark. 252. 

11 C.J. p-610 note 50. 

10. Ohio.—Lyons v. Geddes, 8 Ohio 
Dec.,, Reprint, 197, 6 Cinc.L..Bul. 

• 247, 


11. S.D.—^Longerbeam v. Huston, 
105 N.W. 743, 20 S.D. 254. 

11 C.J. p 610 note 53, 

12. Ark,—Terry v. Little, 18 S.W.2d 
916, 179 Ark. 954. 

13. lowa.—Evans v. St. Paul Har- 
vester Works, 18 N.W. 881, 63 lowa 
204. 

14. Ala.—Southern R. Co. v. Cham- 

bless, 65 So. 417, 10 Ala.App. 326, 
certiorari denied, 65 So. 1034, 187 
Ala. 672. i 

11 C.J. p 610 note 55. 

15. Or.—Commercial Securities v. 
Mast, 28 P.2d 635, 146 Or. 394, 92 
A.L.R. 194. 

Cl'uaraxLtor on note 
Where guarantor on mortgage note 
pays installment thereon and is sub- 
rogated to mortgagee’s rights, it 
should be made party to mortgagee’s 
action against tort-feasor causing 
destruction of mortgaged car.—Com¬ 
mercial Securities v. Mast, supra. 

16. U.S.—Stockyards Loan Co. v. 
Nichols, OkL, 243 P. 511, 156 C. 
C.A. 209, 1 A.L.R. 511. 

11 C.J. p 610 note 57. 

17. N.Y.—^Hochman v. Hauptman, 78 
N.Y.S. 659, 76 App.Div. 72. 

11 C.J. p 610 note 58. 
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18. Ark.—Smith v. Moore, 4 S.W. 

282, 49 Ark. 100. , 

19. La.—Plauche-Locke v. Securities 
Sales Co. of Louisiana, 125 So. 729, 
169 La. 601. 

11 C.J. p 610 note 59. 

Transferred canse 
Where, in suit to foreclose chattel 
mortgage and coilect note, plaintiifs 
alleged that third parties had con- 
verted cotton covered by mortgage 
and on plea of privilege the cause 
as to conversion was transferred to 
county court of another county. the 
mortgagor was not a necessary party 
to the action for conversion, the 
amount of plaintiffs* d-ebt remaining 
after the foreclosure exceeding the 
value of the converted property.— 
Fussell & Irvin v. M. Kangerga & 
Bro., Tex.Civ.App., 254 S.W. 159. 

20. Tex.—^Bowers v. Bryant-Link 
Co., Com.App„ 15 S.W.2d 598, af- 
firming, Civ.App., 6 S.W.2d 788. 

11 C.J. p 610 note 60. 

21. Tex.—Chapman v. Head, Civ. 
App., 284 S.W. 299. 

22. N.Y.—Manning v. Monaghan, 23 
N.Y.Super. 231, reversed on other 
grounds 28 N.Y. 585. 

11 C.J. p 610 note 61. 
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from one who converted and refused to deliver it 
to the mortgagee.23 

c. Intervention 

Any person having an adverse Interest !n the subject 
matter of the suit may, as a rule, intervene, although he 
is not required to do so. 

Under the statutory rules applicable to civil ac- 
tions generally, any person having an interest in 
the matter in litigation, or who has an interest ad¬ 
verse to both parties, may intervene,24 but the in- 
tervener must accept the suit as he finds it, and is 
bound ‘by the record of the case at the time of his 
intervention.25 No duty to intervene, however, 
rests on a prior mortgagee when a subsequent one 
brings replevin for the mortgaged property, but he 
may institute a separate action under his own mort- 

gage.2« 

§ 241. Pleading 

a. Complaint, declaration, or petition 

b. Plea or answer 

c. Replication or reply 

d. Amended or supplemental pleadings 

e. Issues, proof, and variance 


a. Complaint, Declaration, or Petition 

PUintlff must allege all facts necessary to state a 
cause of action, including ownership and possession, 
defendant»s wrongfui act, damages, and, under some clr- 
cumstances, nonpayment or default, demand, value of 
the property, and recording of the mortgage. 

The general rules applicable to the form of ac¬ 
tion adopted govern the mortgagee^s pleadings in 
an action by him in replevin^*^ or trover,^^ or for 
interference with, or destruction of, his lien.^s 

Mortgage, While a copy of the mortgage may be 
filed with, and annexed to, the petition,^® it will not, 
in the absence of statute, obviate the necessity of 
setting out in the complaint all the facts essentia! 
to the statement of a cause of action.^^ Where, 
without referring to a mortgage filed with the com¬ 
plaint, a cause of action in replevin is stated, the 
complaint is not demurrable because of uncertainty 

in the mortgage.^2 

Ownership and possession. In an action for the 
possession of the mortgaged chattels, plaintiff must 
allege ownership in himself,^^ possession in defend¬ 
ant,and right of possession in plaintiff ^nd it 
is not sufficient to allege merely that plaintiff is en- 


23. S.D.—Northern Flnance Corpo¬ 
ration V. Midwest Commercial 
Credit Co., 239 N.W. 242, 59 S.D. 
282. 

24. Neb.—^Harman v. Barhydt, 31 N. 
W. 488, 20 Neb. 625. 

11 C.J. p 610 note 64. 

25. Ala,—^Faulk v. Dorsey, 166 So. 
792, 232 Ala. 85. 

11 C.J. p 611 note 66. 

Begnlarity of writ 
A second mortgagee intervening in 
a prior mortgagee’s action in detinue 
against the mortgagor cannot ques- 
tion the regularity of the writ of 
seizure under which the chattels 
were held by the flrst mortgagee 
when the intervention was made, es- 
pecially where the complaint and 
writ were not void on their face.— 
Faulk V. Dorsey, supra. 

20. Ohio.—Smith v. Simper, 15 Ohio 
Cir.Ct. 375, 8 Ohio Cir.Dec. 308. 

27. N.Y.—Crutts v. Daly, 145 N.Y.! 
S. 850, 84 Misc. 192. I 

After judgment in replevin, all rea- 
sonable intendments should be in- 
dulged in favor of the petition.— 
Merrill v. Equitable Farm, etc., Impr. 
Co., 68 N.W. 365, 49 Neb. 198—11 C. 
J. p 611 note 71. 

Kotice of mortgage 
In an action to recover pensonalty, 
taken under execution by defendant 
as constable, it is proper to allege 
that the execution creditor had 
knowledge of the mortgage, since no- 
tice te him is binding on the effieer, 


who is only an agent.—Starr v. Cox, 
57 P. 247, 9 Kan.App. 882. 

Pleadings held sufficient 
Colo.—Howry v. Sigel-Campion Live 
Stock Commission Co., 249 P. 658, 
80 Colo. 143. 

Mo.—Cook V. Wheeler, App., 218 S. 
W. 929, 

Tex.—Caraway v, Weathers, Civ. 
App., 258 S.W. 926. 

AUegations held inconslstent with 
lien 

Landlord's allegations of tenanfs 
oral agreement to leave mules re- 
plevined on farm as security for debt 
was held inconsistent with claim 
that landlord*s chattel mortgage stili 
covered mules.—Porsee v. Zenner, 
Mo.App., 193 S.W. 975. 

28. Tex.—Callihan v. Fort Worth 
I Well Machinery & Supply Co., Civ. 
App., 88 S.W.2d 1057, error dis- 
missed. 

Pleadings held sufficient 
Colo.—Obodov v. Poster, 68 P.2d 566, 
100 Colo. 463. 

Idaho.—Lawson v. Robertson, 7 P.2d 
946, 51 Idaho 551. 

N.D.—^Markely v. First Guaranty i 
Bank, 206 N.W. 416, 53 N.D. 421—| 
Hellstrom v. First Guaranty Bank, 
195 N.W. 512, 50 N.D, 292. 

Tex.—Chapman v. Head, Civ.App., 5 
S.W.2d 1001, error refused. 

Setting out mortgage 
A petition in a suit for conver- 
sion is not demurrable because it 
does not set out the mortgage in 
h»c verba.—Bridgeport Mach. Co, v. 
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Geers, Tex.Civ.App., 36 S,W.2d 1047, 

error dismissed. 

29. Ala.—W. B. Smith & Sons v. 
Gay, 106 So. 214, 21 Ala.App. 130. 

Ga.—^Macon Nat. Bank v. Wood, 163 
S.B, 779, 41 Ga,App. 550. 

30. Ala.—Baker v. Hutchinson, 41 
So. 809, 147 Ala. 636. 

11 C.J. p 613 note 4. 

31. Ark.—Chamblee v. Stokes, 33 
Ark. 543. 

11 C.J. p 613 note 5. 

32. Ark.—Chamblee v. Stokes, 33 
Ark. 543. 

33. Colo.—Littell v. Brayton Motor 
& Accessory Co., 201 P. 34, 70 
Colo. 286—^Street v. Sederburg, 92 
P. 29, 41 Colo. 128. 

11 C.J. p 611 note 72. 

Allegations held sufficient 

Colo.—Littell V, Brayton Motor & 
Accessory Co., 201 P. 34, 70 Colo. 
286. 

Me.—Cate v. Merrill, 102 A. 235, 116 
Me. 432. 

34. Colo.—^Littell V. Brayton Motor 
& Accessory Co., 201 F. 34, 70 
Colo. 286. 

Allegations held sufficient 

Colo.—^Littell V. Brayton Motor & 
Accessory Co., supra. 

85. Colo.—Littell v. Brayton Motor 
& Accessory Co., supra. 

Elan.—Cherryvale Inv. Co. v. Dlll- 
man, 11 P.2d 681, 135 Kan. 699. 

Allegations held snfficieat 

Colo.—^Littell Y. Brayton Motor & 
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titled to possession.s® 

In an action for conversion, plaintiff must allege 
that he was in possessionior, if he was not in pos- 
session, that he was entitled to the imm-ediate pos- 
session,ii and he must allege his special interest or 
ownership.ii 

Although there is authority to the contrary,^^ jn 
some jurisdictions it is sufficient for plaintiff to al¬ 
lege generally that he is the owner^^ and is entitled 
to possession,^2 and it is not necessary to notify 
defendant of the precise nature of plaintiffis title^i 
or plead evidential facts which would, on the trial, 
establish his interest.^^ However, where general al¬ 
lega tions of ownership and right of possession are 
accompanied by recitals alleging a special interest 
or ownership by virtue of a chattel mortgage, the 
sufficiency of the general allegations is governed by 
the special recitals,and the pleading must set up 
facts showing the special interest or ownership^ 6 
and also the facts entitling plaintiff to possession.*^ ^ 
Except where such an allegation is made impera¬ 
tive by an application of the rules last stated,^^ 


is not necessary to allege that the mortgagor was 
owner of the property when the mortgage was exe- 
cuted.*^^ Where the mortgagee is in possession un¬ 
der his mortgage, he may sue for a conversion of 
the mortgaged property without alleging the de- 
tails of his mortgage lien,5® or to recover posses¬ 
sion when it is taken from him by a stranger, with¬ 
out alleging that any condition of the mortgage has 
been broken.^i So, in the absence of a demurrer, 
a complaint which fails to allege specifically that 
the mortgagee is entitled to possession is not fatally 
defective where the mortgage attached to the com¬ 
plaint shows on its face that the mortgagee is en¬ 
titled to possession.^2 

Taking and detention. While it is necessary for 
plaintiff in an action for conversion to allege that 
defendanfs acts which deprived him of the prop¬ 
erty were wrongful,®^ it is not necessary specifical¬ 
ly to allege that the taking was wrongful where that 
may be inferred from the language of the com-‘ 
plaint,54 but it seems that a proper pleading must 
allege the time and place of conversion.55 An al¬ 
legation that defendant “retains"' possession is a 


Accessory Co., 201 P. 34, 70 Colo. 
286. 

33. Colo.—Street v. Sederburg, 92 P. 

29, 41 Colo. 128. 

11 C.J. p 611 note 73. 

37- N.Y.—Heinaman v. George W. 
Haxton & Son, 272 N.Y.S. 598, 242 
App.Div. 62. 

11 C.J. p 611 note 74. 

38. Mont.—Swords v. Occident Ele¬ 
vator Co., 232 P. 189, 72 Mont. 
189. 

N.Y,—^Heinaman v. George W. Hax¬ 
ton & Son, 272 N.Y.S. 598, 242 App. 
Div. 62. 

N.D.—Markley v. First Guaranty 
Bank, 206 N.W. 416, 53 N.D. 421. 

11 C.J. p 611 note 75. 

Contra North Pacific Bank v. Pacific 
Mercantile Agency Collectors, 279 
P. 103, 153 Wash. 37. 

Allegations lield sufficient 
Wyo.—^Pirst Nat. Bank v. Sorenson, 
217 P. 948, 30 Wyo. 136. 

39. Mont.—Swords v. Occident Ele¬ 
vator Co., 232 P, 189, 72 Mont. 189. 

11 C.J. p 611 note 76. 

Petition Ueld sufficient 
Wyo.—^Pirst Nat. Bank of Newcastle 
V. Sorenson, 217 P. 948, 30 Wyo. 
136. 

40. Kan.—^Kennett v. Peters, 37 P. 
999, 54 Kan. 119, 45 Am.S.R. 274. 

41. Mont.—Moore v. Crittenden, 204 
P. 1035, 62 Mont. 309. 

Or.—Commercial Securities v. Mast, 
28 P.2d 635, 145 Or. 394, 92 A.L.R. 
194. 

Tex.—Bridgeport Mach. Co. v. Geers, 


Civ.App., 36 S.W.2d 1047, error dis- 
missed. 

11 C.J. p 611 note 77. 

42. Tex.—Blount v. Payne, Civ.App., 
187 S.W. 990. 

43. Mont,—Moore v. Crittenden, 204 
P. 1035, 62 Mont. 309. 

11 C,J, p 611 note 79 [b], [c]. 

44. Ala.—Baker v. Hutchinson, 41 

So. 809, 147 Ala. 636. 

11 C.J. p 611 note 79 [a]. 

45. Colo.—Street v. Sederburg, 92 P. 
29, 41 Colo. 128. 

N.D.—Hellstrom v. First Guaranty 
Bank, 191 N.W. 863, 49 N.D. 531. 

46. Colo.—Street v. Sederburg, 92 P. 
29, 41 Colo. 128. 

Neb.—^Pennington County Bank v. 
Bauman, 116 N.W. 669, 81 Neb. 
782—Paxton v. Learn, 75 N.W. 
1096, 55 Neb. 459—^Hill v. Campbell 
Commn. Co., 74 N.W. 388, 54 Neb. 
59—Hudelson v. Tobias First Nat. 
Bank, 71 N.W. 304, 51 Neb. 557— 
Norcross v. Baldwin, 70 N.W. 511, 
50 Neb. 886—^Raymond v. Miller. 70 
N.W, 22, 50 Neb. 506—Strahle v. 
Staton First Nat. Bank, 66 N.W. 
415, 47 Neb. 319. 

N.D.—Hellstrom v. First Guaranty 
Bank, 191 N.W. 963, 49 N.D. 631. 
Ownerskip of notes 

(1) In an action by a mortgagee 
out of pessession against a third 
party for conversion of the mort¬ 
gaged property, plaintiff must allege 
that at the time of the conversion 
he was the owner,and holder of the 
notes secured.—^Phelan v. Miller, 222 
P. 416, 69 Mont. 289—11 CJ. p 611 
note 79 £dL 


(2) A complaint alleging that the 
mortgagor had executed and deliv- 
ered the secured notes to plaintiff 
faiied to state a cause of action.—• 
Phelan v. Miller, supra. 

47. N.D.—Markley v. First Guaran¬ 
ty Bank, 206 N.W. 416, 63 N.D. 
421. 

Wis.—Smith v. Coolbaugh, 19 Wis. 
106. 

11 C.J. p 611 note 80. 

Pleading held insnfficient 
N.D.—^Hellstrom v. First Guaranty 
Bank, 191 N.W. 963, 49 N.D. 531. 

43. Colo.—Street v. Sederburg, 92 P. 
29, 41 Colo. 128. 

49. Mont.—^Moore v. Crittenden, 204 
P. 1035, 62 Mont. 309. 

50. Neb. — Krug Brewing Co. v. 
Healey, 99 N.W. 489, 101 N.W. 329, 
71 Neb. 662. 

51. Neb. — Meyer v. Plattsmouth 
First Nat Bank, 88 N.W. 867, 63 
Neb. 679. 

52. Wyo.—^Reynolds v. Morton, 164 
P. 325, 23 Wyo. 528. 

53. Mont.—Swords v. Occident Ele¬ 
vator Co., 232 P. 189, 72 Mont 189. 

54. Ark.—^Barnett Bros. Mercantile 
Co. V. Jarrett 202 S.W. 474, 133 
Ark. 173. 

Allegation of conversion 
Mortgagee, alleging that mortga¬ 
gor left the state and that defendant 
had taken and converted the mort¬ 
gaged property to his own use, suffi- 
ciently alleged that the taking was 
wrongful.—^Barnett Bros. Mercantile 
Co. V. Jarrett, supra. 

55. Tex.—Callihan v. Fort Worth 
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sufficient allegation of detention.56 In an action i 
based on an attachment sale of the mortgaged prop- j 
erty, the petition should allege that the property 
was not sold subject to the mortgage^^ and, if the 
purchasers of the property are not made parties de¬ 
fendant, it should further show that the property 
has been taken beyond the jurisdiction of the 
court.^^ 

Nonpayment or default. In trover^® or replevin®® 
it is, according to the general rule, unnecessary for 
the mortgagee to allege that the mortgage has not 
been satisfied, payment being a matter of defense.®^ 
In some jurisdictions, however, it is held that it is 
essential to an action for conversion that the mort¬ 
gagee allege that the mortgage debt is unpaid,®^ 
and in actions of replevin, it is similarly held that 
allegations of defendant^s default are necessary.®^ 
A default in the condition of the mortgage need not 
be alleged specifically when a default is clearly im- 
plied from the facts stated,®^ or where there is a 
copy of the mortgage attached to the petition, which 
shows on its face that the conditions therein have* 

been broken.^S 

Demand, Where the mortgagor is entitled to pos- 
session until demand, it has been held that a peti¬ 
tion in replevin by the mortgagee agaihst him or 
one holding under him should allege a demand or 
facts sufficient to authorize proof of a waiver;®^ 
but, on the other hand, the fact that the mortgagors 
were rightfully in possession has been held not to 
make allegation of a demand necessary, that being a 
matter of proof, and not pleading.®^ Plaintiff is 
not required to allege a demand for payment of the 
mortgage indebtedness in order to show his right 


to possession, where he alleges that he was in pos¬ 
session by agreement with the mortgagor.^s Where 
the mortgagee is entitled to possession on demand, a 
complaint in an action against a third person for 
damages is not demiirrable for failure to allege spe¬ 
cifically the time of demand.®^ 

Vahie of property. In an action for conversion 
of the mortgaged property it is in some jurisdictions 
necessary to aver its value*^® at the time and place 
of conversion,*^! or the value of plaintiff’s interest 
therein but, in an action for conversion of part 
of the mortgaged property, it is not necessary to 
plead and prove the value of the entire property. 
So, in an action by the mortgagee against the mort¬ 
gagor, to recover possession of the property for the 
purpose of foreclosure, an averment of value is not 
necessary,the petition in such case being suffi¬ 
cient if it sets up the facts of a breach of the con¬ 
ditions in the mortgage entitling plaintiff to posses- 
sion.'<5 

Record. Where defendant did not have actual 
notice of the mortgage and possession was not tak¬ 
en by the mortgagee, it is necessary that a complaint 
for conversion allege that the mortgage was record- 
ed as required by statute,*^® and the same is true in 
replevin.'^^ Such an allegation may be supplied by 
reasonable intendment.'^^ It is not necessary to al¬ 
lege that the mortgage was properly acknowledged 
if it is alleged that it was duly recorded in the prop- 
er office, as the latter allegation carries with it the 
implication that the mortgage had been duly pre- 
pared for record before it was recorded. 

Good faith. A statute requiring that, where a 
mortgage is not accompanied by change of posses- 


Well Machinery & Supply Co., Civ. 
App., 88 S.W.2d 1057, error dis- 
missed. 

56. Or.—^Pirst Nat. Bank of Sheri- 

dan V. Yocom, 189 220, 96 Or. 

438. 

57. Tex.—Chapman v. Head, Civ. 
App., 284 S.W. 299. 

58. Tex.—Chapman v. Head, supra. 

59. Minn.—Strickland v. Minnesota 
Type-Pdy. Co., 79 N.W. 674, 77 
Minn. 210. 

60. Okl.—Swope V. Burnham, 52 P. 
924, 6 Okl. 736. 

11 C.J. p 612 note 88. 

61. Colo.—Stevenson v. Lord, 25 P. 
313, 15 Colo. 131. 

11 C.J. p 612 note 89. 

62. Mont.—Harrington v. Strom- 
berg-Mullins Co., 74 P. 413, 29 
Mont. 157. 

11 C.J. p 612 note 90. 

63. Kan.—Cherryvale Inv. Co. v. 
Dillman, 11 P.2d 681, 135 Kan. 699. 

14 C.J.S.-54 . 


64. Neb.—Rodgers v. Graham, 55 N. 
W. 243, 36 Neb. 730. 

11 C.J. p 612 note 91. 

65. Okl.—Dabney v. Hathaway, 152 
P. 77, 51 Okl. 658—^Whiteacre v. 
Nichols, 87 P. 865, 17 Okl. 387. 

11 C.J. p 612 note 92. 

66. Wyo.—Boswell v. Laramie First 
Nat. Bank, 92 P. 624, 93 P. 661, 16 
Wyo. 161. 

67. Me.—Cate v. Merrill, 102 A. 235, 
116 Me. 432. 

68. Neb.~Taylor v. Harle-Haas 
Drug Co., 96 N.W. 182, 69 Neb. 546. 

69. U.S.—0’Brien v. Miller, C.C. 
Conn., 117 P. 1000. 

11 C.J. p 612 note 98. 

70. Tex.—Callihan v. Fort Worth 
Well Machinery & Supply Co., Civ. 
App., 88 S.W.2d 1057, error dis- 
missed. 

11 C.J. p 612 nbte 84. 

71. Tex.—Callihan v, Fort Worth 
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Well Machinery & Supply Co., su¬ 
pra. 

72. Mont.—Swords v. Occident Ele¬ 
vator Co., 232 P. 189, 72 Mont. 189. 

73. Tex.—^Liquid Carbonic Co. of 
Texas v. Southwestern Drug Cor¬ 
poration, Civ.App., 73 S.W.2d 152, 
error dismissed. 

74. S.D.—Johnson v. Hillenbrand, 
101 N.W. 33. 18 S.D. 446. 

11 C.J. p 612 note 85. 

75. S.D.—^Johnson v. Hillenbrand, 
supra. 

76. Ind.—Morris v. Bilis, 46 N.E. 41. 
16 Ind.App. 679. 

11 C.J. p 612 note 93. 

77. Mont.—Cope v. Minnesota Type 
Pdy. Co., 49 P. 387, 20 Mont. 67. 

11 C.J. p 612 note 94. 

78. N.J.—Gregory v. Cable, 26 N.J. 
Eq. 178. 

11 C.J. p 612 note 95. 

79. Ind.—Syfers v. Bradley, 16 N.E. 
805, 17 N.E. 619, 115 Ind. 345. 
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sion, it must appear that it was not executed for the 
piirpose of hindering, delaying, or defrauding the 
creditors of the mortgagor does not require an al- 
legation that the mortgage was not executed for 
such purpose as to an action begun at the time of 
its passage.s^ Under statutes providing that the 
question of fraudulent intent shall be one of fact in 
ali cases, it is not necessary that the complaint by 
a mortgagee out of possession contain an averment 
that the mortgage was executed in good faith.^i 

Damages. In an action for conversion plaintiff 
mortgagee must allege that he was damaged.^2 

Cross petition. In replevin by a second mortga¬ 
gee against the mortgagor and holders of a prior 
mortgage in possession, where the mortgagor files 
a.cross petition asserting payment of the first mort¬ 
gage, and that he is the owner, subject only to the 
lien of plaintiff, he may set up against his codefend- 
ants a claim for unliquidated damages from transac- 
tions connected with their possession of the proper- 
ty.83 

b. Plea or Answer 

The sufftclency of defendant'8 plea or answer Is oon- 
trotled by generai rules of pieading, more particularly, 
those appiicable to the specific form of action involved. 

Defendanfs pleadings in an action of replevin by 
a chattel mortgagee are subject to the rules applica- 
ble to that form of action generally.^^ A generai 
denial sufficiently States a defense to the action in 
some jurisdictions^S and it is held that defendant 
may avail himself thereunder of such special mat- 
ters constituting a defense as fraud,^® usury,S7 es- 


toppel,^^ duress,^^ want of consideration,^® or ab- 
sence of right to possession.^i other jurisdic- 
tions, however, it is necessary to plead such de¬ 
fenses as fraud,^^ mistake,^^ or invalidity of the 
contract;^^ and defendant relying on a title or lien 
superior to that of the mortgagee must allege the 
facts on which such claim is based.^^ The same 
rule applies where defendant relies on a release of 
the mortgage^® or a forfeiture of its lien,^*^ or on 
the fact thlt he is a bona fide purchaser.^S xhe 
defense in trover that the mortgagee enforcing the 
mortgage did not exercise good faith, being in the 
nature of release, should be specially pleaded,^^ 
Where plaintiff in replevin, claiming as mortgagee, 
in his complaint declares generally as an owner en- 
titled to possession, defendant, under generai de¬ 
nial, may prove payment of the debt secured by the 
mortgage,1 but, where the pleadings disclose plain- 
tifTs source of title as resting on a note and chat¬ 
tel mortgage, the defense of payment must be 
pieaded.2 Where, in defense to an action for con¬ 
version of the mortgaged chattels by sale, defendant 
relies on an authorization to sell, he must allege it 
positively and not by way of recital.^ If defend¬ 
ant relies on fraud, he must allege the facts out 
of which the fraud is supposed to arise;^ yet it 
has been held that, under a plea of non est factum, 
defendant may show fraud in the procurement of 
his signature to the mortgage.^ In some jurisdic- 
tions, under statutes authorizing the jury to ascer- 
tain the amount due on the mortgage debt, it is not 
necessary for the mortgagor to set up a counter- 
claim in order to have the value of the mortgagee^s 
interest determined.® 


80. Minn.—Schneider v. Anderson, 
79 N.W. 603» 77 Minn. 124. 

81. Neb.—Ensi^ v. Rogffencamp, 12 
N.W. 811, 13 Neb. 30. 

82. N.T.—Heinaman v. George W. 
Haxton & Son, 272 N.Y.S. 598, 242 
App.Div. 62. 

83. Kan.—Commercial State Bank v. 
Baker, 161 P. 620, 99 Kan. 248. 

84. R.I.—Hamilton v. Coit, 14 R.I, 
209. 

3iCatters not in issne 
Where issue was limited to right 
of possession and damages for de- 
tention, defense of want of consider- 
ation for notes need not be pleaded 
in answer.—Massey-Harris Harvest er 
Co. V. Quick, 87 S.W.2d 446, 229 Mo. 
App. 1136. 

85. Wyo.—McDaniel v. Hoblit, 245 
P. 295, 34 Wyo. 509. 

11 C.J, p 613 note 6. 

86; Mich.—^Eureka Iron, etc., Works 
V. Bresnahan, 27 N.W. 524, 60 

Mich. 332. 

11 C.J. P 613 note 7. 


87. Mo.—Davis v. Tandy, 81 S.W 
457, 107 Mo.App. 437. 

88. Mich.—^Rogers v. Robinson, 62 
N.W. 402, 104 Mich. 329. 

89. Neb.—lowa Sav. Bank v. Frink, 
92 N.W. 916, 1 Neb., Unoff., 14. 


96. Ala.—^Kelley v. Cassels, 147 So. 
597, 226 Ala. 410. 

11 C.J. p 613 note 14. 

97. Ind.—^Hemstreet v. Kutzner, 58 
Ind. 319. 

98. Ala.—^Donahoo Horse, etc., Co. v. 
Durick, 69 So. 545, 193 Ala. 456. 


90. Neb.—^lowa Sav. Bank v. Frink, 
supra. 


99. Ala.—^Kelley v. Cassels, 147 So. 
597, 226 Ala. 410. 


91. Wyo.—^McDaniel v. Hoblit, 245 
P. 295, 34 Wyo. 509. 

11 C.J, p 613 note 12. 

92. Cal.—Seaboard Dairy Credit Cor¬ 
poration V. Herman, 33 P.2d 1042, 
139 Cal.App. 320. 

93. Cal.—Seaboard Dairy Credit Cor¬ 
poration V. Herman, supra. 

94 Cal.—Seaboard Dairy Credit Cor¬ 
poration V. Herman, supra, 

95. Ala.—^Baker v. Hutchinson, 41 
So, 809, 147 Ala. 636. 

Ky.—Thom v. Henderson, 9 Ky.L. 
619. 

11 C.J, p 613 note 13. 
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1. Minn.—^Pirst Nat. Bank v. Hal- 
vorson, 223 N.W. 618, 176 Minn, 
406. 

2. Minn.—Trovatten v, Hanson, 213 
N.W. 536, 171 Minn. 130. 

3. Colo.—Ilfeld V. Ziegler, 91 P. 825, 
40 Colo. 401. 

4 Ala.—Hoobler v. International 
Harvester Co., 64 So. 567, 185 Ala. 
533. 

11 C.J. p 613 note 18. 

5. Mo.—South Side Buick Auto Co. 
V. Bejach, App., 44 S.W.2d 870. 

6 . S.C.—Greene v. Washington, 89 
S.E. 649, 105 S.C. 137, 

11 C.J. p 613 note 19. 
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c. Replication or Reply 

Plaintiff may reply to new matter pleaded in the an- 
swer. 

In an action of detinue by a mortgagee against 
the mortgagor, in which the mortgagor defends on 
the ground that there was fraud in the procure- 
ment of the mortgage, plaintiff may reply‘that the 
mortgagor knew of its invalidity before the action 
was brought, but had failed to tender back the con- 
sideration."^ Plaintiff may substantiate allegations 
of general ownership by proof of spccial property 
by virtue of the mortgage, even though defendant 
had no opportunity to challenge the validity of the 
mortgage, if the reply alleged the execution of the 
mortgage.^ 

d. Amended or Supplemental Pleadings 

The pleadings may be amended if a new cause of 
action or defense is not thereby set up. 

In accordance with the general rule, the pleadings 
may be amended, if thereby a new cause of action 
or defense is not set up;^ and a mortgagee suing in 
detinue may be permitted to amend his complaint 
by adding a count on the note secured4^ The fail- 
ure of the declaration or petition, in an action for 
conversion, to allege that plaintiff had possession, 
or the right -to possession, at the time of the con¬ 
version may be remedied by amendment even after 
the cause is pending, on motion for new trial and 
in arrest of judgment.^i The petition may be 
amended so as to change a general to a special al- 

legation of ownership.^^ 

Where replevin brought to recover mortgaged 
chattels was changed by amendment to an action to 
foreclose a lien thereon, such amendment operated 
to terminate the replevin action, and entitled de¬ 


fendant to a restoration of the property taken un¬ 
der the writ, in the absence of an attachment issued 
against the property4^ 

e. IssTies, Proof, and Variance 

The pleadings and proofs must conform, but minor 
discrepancies will be disregarded; and evidence tending 
to support the pleadings is admissible thereunder. 

As in other civil actions, the pleadings and proof 
must conform in an action by the mortgagee against 
third persons.14 Xf there is a substantial corre- 
spondence between the allegations and the proof, 
minor discrepancies will be disregarded,^^ An in- 
tervening claimant in the mortgagee^s detinue action 
cannot raise an issue of the mortgagee^s right to 
possession as against the mortgagor, the issue be- 
ing whether the mortgagee had the right to pos¬ 
session as against the intervening claimant when 
the claim suit was instituted,^® 

When defendant in detinue pleaded that the mort¬ 
gage under which plaintiff claims was given to com- 
promise a’prosecution, evidence which tends to es- 
tablish that fact is admissible-^"^ In replevin by a 
second mortgagee against the mortgagor and the 
holders of a prior mortgage in possession, plaintiff, 
without pleading payment or satisfaction of the 
prior mortgage, may offer proof of payment or sat¬ 
isfaction, or any fact defeating its priority;^^ and 
the fact that he pleads that the first mortgage was 
fully paid will not prevent proof of satisfaction oth- 
erwise than by payment of money.^^ A complaint 
pleading the value of live stock replevined by a 
mortgagor from third person clahning an agister’s 
lien did not bar testimony as to a lesser value, nor 
require judgment in the pleaded sum for defend¬ 
ant.-^ Evidence that plaintiff waived his prior lien 
may be submitted to the jury, even though the waiv- 


7. Ala.—Henderson v. Boyett, 28 1 
So. 86, 126 Ala. 172. 

8. Or.—Mayes v. Stephens, 63 P. i 
760. 64 P. 319, 38 Or. 512. 

9. Or.—^Nunn v. Bird, 59 P. 808, 36 
Or. 515. 

11 C.J. p 613 note 23. 

10. Ala.—Singer v. National Bond 
& Investment Co., 118 So. 561, 218 
Ala. 375. 

11. Mo.—Golden v. Moore, 104 S.W. 
481, 126 Mo.App. 518. 

12. Neb.—Tackabery v. Gilmore, 78 
N.W. 32, 57 Neb. 450. 

13. N.Y.—Horowitz v. Decker, 88 N. 
Y.S. 217. 

14. Okl.—First Nat. Bank v. City 
Nat. Bank of Wellington, Tex., 175 
P. 253, 71 Okl. 52.' 

Tex.—Smith v. Stamford ,Gin Co., 
Civ.App., 74 S.W.2d 519, error dis- 
missed. 

11 C.J. p 613 note 27. 


Variance held fatal 
Ala.—First Nat. Bank v. Crawford, 
149 So. 230, 25 Ala.App. 463, cer¬ 
tiorari deeied 149 So. 228, 227 Ala. 
188. 

Mont.—Torgerson v. Stocke, 230 P. 
1096, 72 Mont. 7. 

Ownership 

Where, after condition broken, 
mortgagee’s title is absolute at law, 
in replevin he may allege that prop¬ 
erty belongs to him, and thereunder 
evidence of title depending on a 
mortgage is admissible.—Cate v. 
Merrill, 102 A. 235, 116 Me. 432. 

15. S.D.—^Weiland v. Townsend, 238 
N.W. 300, 59 S.D. 94. 

Tex.—^Bridgeport Mach. Co. v. Geers, 
Civ.App., 36 S.W.2d 1047, error dis- 
missed. 

11 C.J. p 614 note 28. 

I Amonnt of indebtedness 
I Okl.—Chautauqua State Bank of 
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Chautauqua, Kan. v. Lewis, 226 P. 
342, 99 Okl. 223. 

Cnre by amendment 
In replevin to* recover chattels 
mortgaged, a discrepancy between 
the allegations and the proof as to 
the amount of the note secured by 
the mortgage was a mere variance, 
which was cured by an amendment 
ordered under statutory authority,— 
Shantz v. Shriner, 150 S.W. 727, 167 
Mo.App. 636. 

le. Ala.—Faulk v. Dorsey, 166 So. 

. 792, 232 Ala. 85. 

17. Ala.—^Weil v. Teabo, 70 So. 957, 
14 Ala,App. 575. 

11 C.J. p 614 note 29. 

18. Kan.—Commercial State Bank v. 
Baker, 161 P. 620, 99 Kan. 248. 

19. Kan.—Commercial State Bank v. 
Baker, supra. 

80. Wyo.—Tillotson v. Delfelder, 
276 P. 935, 40 Wyo. 283, rehearing 
denied 277 P. 714, 40 Wyo. 283. 
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er was not specially pleaded where there is no ob- 
jection to the evidence on this ground.^i In an ac- 
tion for conversion, evidence that the chattels had 
been transported by truck is admissible under an 
allegation that they were “shipped;”-2 and the 
mortgage is admissible in evidence, although not set 
out in haec verba, and although the petition alleged 
the mortgagee owned the converted property.23 
Evidence in mitigation of damages is admissible 
under the general issue.^^ Under a plea of set-off, 
in an action by the mortgagee to recover the bal- 
ance due on the mortgage debt, the mortgagor may 
Show the value of the mortgaged property.^s 

§ 242. Evidence 

a. Presumptions and burden of proof 

b. * Admissibility 

c. Weight and sufficiency 


a. Presumptions and Burden of Proof 

As in other civII cases, the burden Is on plalntiff to 
establish a prima facie case and on defendant to over- 
come it, or establish his affirmative defenses. 

As in other civil actions, the burden rests on the 
mortgagee to establish the facts constituting his 
cause of. action for the possession^® or conversion^? 
of the mortgaged property. Hence plaintiff must 
show title and right to possession in himself, in or- 
der to sustain trover,-^ replevin,^^ or detinue,^® and 
in the last named action he must prove that defend¬ 
ant had possession.^^ Where such facts are essen- 
tial to the validity of the mortgage lien, plaintiff 
must show that the mortgage has been properly re- 
corded,^^ or that defendant had actual notice of its, 
existence.33 So when in issue, the burden is on the 
mortgagee to prove the execution of the mortgage,34 
its validity,35 the indebtedness secured thereby,^® 
default,^? the interest of the mortgagor,33 the val- 


21. Okl.—^Winter v. Harvell, 52 P. 
2d 717, 175 Okl. 315. 

22. Tex.—Bridgeport Mach. Co. v. 
Geers, Civ.App., 36 S.W.2d 1047, er¬ 
ror dismissed. 

23. Tex.—Bridgeport Mach. Co. v. 
Geers, supra. 

24. Ala.—^Kelley v. Cassels, 147 So. i 
597, 226 Ala. 410. 

25. Ala.—Johnson v. Selden, 37 So. 
249, 140 Ala. 418, 103 Am.S.R. 49. 

26. Ala.—Mackey v. Hali Auto Co., 
176 So. 318, 27 Ala.App. 557. 

N.Y.—Equitable Trust Co. of New 
York v. Majestic Hotel Co., 261 N. 
Y.S. 1, 237 App.Div. 166, aflirmed 
188 N.B. 31, 262 N.Y. 486. 

N.C.—^Wheless v. Edwards, 125 S.E. 

4, 188 N.C. 457. 

11 C.J. P 614 note 32. 

After interventiou 

(1) Where junior mortgagee inter- 
vened as claimant in senior mort- 
gagee’s detinue action for cotton crop, 
mortgagees stood in same relation as 
original plaintiff and defendant to 
statutory action in detinue as re- 
gards hurden of proof.—^Paulk v. 
Dorsey, 166 So. 792, 232 Ala. 85. 

(2) In attachment, interveners 
claiming the property under a mort¬ 
gage must Show that it was execut- 
ed prior to the issuance of the ‘at¬ 
tachment to secure a bona fide in¬ 
debtedness, no part of which has 
been paid.—Hutchison v. First Nat. 
Bank, 246 S.W. 484. 156 Ark. 142. 

Prima facie case 

(1) Plaintiff makes prima facie 
case by showing execution of mort¬ 
gage to plaintiff and that debt se¬ 
cured thereby was due and unpaid.— 
K-M Supply Co. V. Moran, Mo.App., 
53 S.W.2d 419. 

(2) Plaintiff need mereJy show its 
right to possession by proof that 
mortgagor owed plaintiff a debt, to 


secure which he duly executed a 
mortgage stipulating that on default 
in payment of, the debt plaintiff 
could take possession of the prop¬ 
erty, and that he did default in such 
payment.—Motor Inv. Co. v. Bres- 
lauer, 221 P. 700, 64 Cal.App. 230. 

27. Tex.—^Knowles v. Gilmer State 
Bank, Civ.App., 298 S.W. 625. 

11 C.J. p 614 note 33. 

Prima facie case 

(1) Mortgagee suing alleged condi- 
tional seller of property covered by 
her mortgage for conversion of such 
property on proving that at time she 
first took mortgage and in all re- 
newals of mortgage mortgagor was 
in possession of property and exer- 
cising rights of dwnership over it 
established prima facie case.—Kliks 
V. Courtemanche, 43 P.2d 913, 150 Or. 
332. 

(2) Other illustrations see 11 C.J. 
p 614 note 33 [b]. 

28. Idaho.—Forbush v. San Diego 
Fruit & Produce Co., 266 P. 659, 
46 Idaho 231. 

Mass.—Hallfors v. Gove, 114 N.E. 

314, 225 Mass. 266. 

Mo.—John Deere Plow Co. v. Gooch, 
91 S.W.2d 149, 230 Mo.App. 160. 
Mont.—Swords v. Occident Elevator 
Co., 232 P. 189, 72 Mont. 189. 

11 C.J. p 614 note 34. 

Time of conversion 
Plaintiff must show that conver¬ 
sion occurred after he had the right 
to take or seize the property. 

Ala.—^Arnold v. Sutherlin, 114 So. 
140, 216 Ala, 546. 

Mont.—First Nat. Bank v. Coit, 257 
P. 469, 79 Mont. 468. 

28. Mont.—^A. H. Averill Machinery 
Co. V. Freebury Bros., 198 P. 
130, 59 Mont. 594. 

N.M.—Bank of Commerce of Taiban 
V. Duckworth, 204 P. 58, 27 N.M. 
627. 


Tex.—Dandry v. Erkman, Civ.App., 
69 S.W.2d 206. 

11 C.J. p 614 note 35. 

In trial of right of property, it is 
against attaching creditor that mort¬ 
gagee must establish his right to 
hold possession.—Sanders v. Parrier, 
Tex.Civ.App., 271 S.W. 293. 

30. Ala.—Paulk v. Dorsey, 166 So. 
792, 232 Ala. 85—First Nat. Bank 
v. Crawford, 149 So. 228, 227 Ala, 
188, denying certiorari 149 So. 230, 
25 Ala. 463—Mackey v. Hali Auto 
Co., 176 So. 318, 27 Ala.App. 557. 

Occurrence of event 
Mortgagee, authorized to repossess 
automobile on specified events, has 
burden of proving occurrence there- 
of.—Manufacturers’ Finance Accept- 
ance Corporation v, Woods, 132 So. 
611, 222 Ala. 239, reversing 132 So. 
608, 24 Ala.App. 202. 

31. Ala.—^Mackey v. Hali Auto Co., 
176 So. 318, 27 Ala.App. 557. 

32. U.S.—Guras v. Porter, D.C.Cal., 
118 F. 668. 

11 C.J. p 614 note 36. 

33. lowa.—^Martin v. Lesan, 105 N. 
W. 996, 129 lowa 573. 

Constmctive knowledge under for- 
eign law 

111.—Snow V. Breene, 248 IlLApp. 518. 

34. Ala.—Barksdale v. Bullington, 
69 So. 891, 194 Ala. 624—Mackey 
V. Hali Auto Co., 176 So. 318, 27 
Ala.App. 557. 

35. Kan.—Pfeifer v. Basgall, 211 P. 
134, 112 Kan. 269. 

38. Okl.—Todd v. Webb, 272 P. 380, 
134 Okl. 107. 

11 C.J. p 615 note 39. 

37. N.Y.—Wiggins v. Russei, 236 N. 
Y.S. 657, 227 App.Div. 742. 

38. Idaho.—Forbush v. San Diego 
Fruit & Produce Co., 266 P. 659, 46 
Idaho 231. 
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ue of the mortgagee’s interest at the time of the 
alleged wrong,39 and waiver of prior liens;'^^^ and 
it has been held that a mortgagee suing for conver- 
sion must show that he held under a valid mortgage, 
which, if he recovered, would inure to the benefit of 
the one charged with converting or, at least, give 
the one so charged the same right to the property 
that he had.^i 

When plaintiff has made a prima facie case, de¬ 
fendant relying thereon as a defense has the bur- 
den of showing that he is entitied to be subrogated 
to a landlord’s lien for advances,^^ and where he 
asserts a right superior to that of the mortgagee the 
burden is on him to prove it.43 However, the mere 
fact that defendant has claimed ownership in his 
answer does not cast on him the primary burden of 
proving such claim by a preponderance of the ev- 
idence, since the claim amounts only to a general 
denial and not to the pleading of new matter.^^ It 
has been held necessary to shov: the validity of the 
mortgage before any question can be raised as to 
the soundness of an attachment claim>5 Where a 
sheriff is sued by a junior chattel mortgagee for 
taking goods under a prior mortgage, the burden of 


proving an intent of the owner and of the mortga¬ 
gee to defraud creditors, in executing the subse- 
quent mortgage, is on such defendant."^® 

Prodiicfion of note and mortgage. Where it ap- 
pears in a mortgagee’s action of replevin that the 
mortgage was given in security of a promissory 
note shown to be past due at the time of suit, and 
the grounds of recovery are denied by defend¬ 
ant, proof of plaintiif’s right of recovery requires 
the production of the note in evidence, where it is 
shown that such note is in the possession of plain- 
tiff.4" So an alleged mortgagee suing an officer 
for levying on mortgaged property, must produce 
the note and mortgage in evidence or account for 
their absence and prove their contents;^® ^^d this 
principle has been recognized in an action on his 
bond against a mortgagee failing to prosecute his 
replevin suit.49 

Identity of property. Plaintiff has the burden of 
identifying the property in controversy with that 
described in the mortgage, both in replevin^® and 
in trover;5i but where it is established that de¬ 
fendant in replevin wrongfully took the property 


Crop 2 uortg‘ag‘es 

(1) A mortgagee claiming conver- 
sion of crops must show crops on 
which lien was claimed were sown 
or caused to be sown by mortgagor. 
—Porbush V. San Diego Pruit & Pro¬ 
duce Co., supra. 

(2) So such mortgagee is required 
to show that, at time mortgage was 
executed, mortgagor had an interest 
in. or the right to cultivate, land on 
which the crop was grown.—^Kelley 
V. Cassels, 147 So. 597, 226 Ala. 410. 

(3) A similar rule was applied in 
an action on the case for preventing 
enforcement of equitable mortgage. 
—Benson Hardware Co. v. Wilder 
Mercantile Co., 73 So. 4, 197 Ala, 703. 

(4) It has been held in detinue, 
however, that the mortgagor had 
burden to show he had no interest 
in land on which crop was grown 
when mortgage was made in order 
to defeat mortgage.—Sims vi United 
Auto Supply Co., 129 So. 53, 221 Ala. 
883. 

39. N.Y.—Oest v. Ovberg, 246 N. 

Y.S. 637, 231 App.Div. 866. 

Value of property converted 

In action to recover value of 
property allegedly converted, absence 
of testimony as to reasonable mar- 
ket value of property at time and 
place of conversion precludes recov¬ 
ery.—Callihan y. Fort Worth Well 
Machinery & Supply Co., Tex.Civ. 
App.. 88 S.W.2d 1057, error dis- 
missed. 

40. Mo.—Zahner Mfg. Co. v. Har- 


nish, 24 S.W.2d 641, 224 Mo.App. 
870. 

Fresumption 

As bearing on question of whether 
warehouseman waived lien by “vol- 
untarily’* delivering goods to plain- 
tiff without requiring the latter to 
identify them as the chattels called 
for by the writ of replevin, plain- 
tiff in replevin is presumed to have 
known goods on which it had chattel 
mortgages, so that sheriff’s receipt 
of more than it was entitied to and 
retention was equivalent to directing 
sheriff to take such property.—Zah¬ 
ner Mfg. Co. V. Harnish, supra. 

41. Wash.—^Karanzias v. Chester, 
265 P. 158, 147 Wash. 210. 

42. Ala.—Gerson v. Norman, 20 So. 
453, 111 Ala. 433. 

43. Kan.—Hoxie State Bank of 
Hoxie V. Vaughn, 21 P.2d 356, 137 
Kan. 648. 

Mont.—A. H. Averill Machinery Co. 
V, Preebury Bros., 198 P. 130, 59 
Mont. 594. 

Or.—Kliks v. Courtemanche, 43 P.2d 
913, 150 Or. 332. 

Wyo.—Reynolds v, Morton, 154 P. 

325, 23 Wyo. 528. 
liessor 

Burden was on lessor, sued in 
replevin by mortgagee of lessee’s of¬ 
fice furniture, seized under void at¬ 
tachment in action for rent, to show 
that it took actual possession there- 
of under lease.—^K-M Supply Co. v. 
Moran, Mo.App., 53 S.W.2d 419. 

44. N.M.—rBank of Commerce of 
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Taiban v. Duckworth, 204 P. 58, 27 
N.M. 627. 

45. Ala.—Thompkins v. Henderson, 
3 So. 774, 83 Ala. 391. 

Colo.—Hali V. Johnson, 42 P. 660, 
21 Colo. 414. 

K.Y.—Guilford v. Mills, 11 N.Y.S. 

261, 57 Hun 493. 

11 C.J. p 615 note 42. 

46. Colo.—Morrison v. McCluer, 148 
P. 380, 27 Colo.App. 264. 

47. Okl.—Todd v. Webb, 272 P. 380, 
134 Okl. 107. 

48. Mass.—Gibbs v. Childs, 9 N.B. 3. 
143 Mass. 103. 

11 C.J. p 615 note 44. 

49. 111.—Snow V. Breene, 248 111. 
App. 518. 

50. Minn.—^Pirst Nat. Bank v. Hal- 
vorson, 223 N.W. 618, 176 Minn. 
406. 

11 C.J. p 615 note 45. 

Burden on intervener 

Although chattel mortgages, under 
which intervener claimed property 
delivered to it by sheriff in claim and 
delivery proceedings, were reglstered 
before registration of mortgages un¬ 
der which plaintifC claimed, burden 
was on intervener to offer evidence 
from greater weight of which jury 
could find that property seized by 
sheriff was same as that conveyed in 
mortgages to intervener.—Cotter-Un- 
derwood Co. v. Wise, 129 S.E. 591, 
190 N.C. 861. 

51. Mo.—^Dorroh v. Holland Bank, 
App.. 7 S.W.2d 374. 

11 e.J. p 615 note 46. 
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from the possession of the mortgag-ee, the burden is 
on him to establish that the property taken was not 
covered by the mortgage,^^ and a similar rule has 
been applied in an action for conversion.^^ 

Good faith. In some jurisdictions under the stat- 
utes relative to the effect of retention of possession 
by the mortgagor the burden of showing good faith 
in the mortgage is imposed on the mortgagee, where 
the mortgagor has been allowed to retain such pos¬ 
session,but in the absence of statute it is not 
essential that the mortgagee establish that his mort¬ 
gage was taken in good faith.55 Where the mort¬ 
gagee establishes his title and attacks as fraudu- 
lent a transaction whereby the intervener claimed 
title, the burden shifts to the intervener to show 
clearly and satisfactorily the good faith of the trans- 
action.5® The burden is on defendant mortgagor in 
detinue by the mortgagee who has possessed him- 
self of the property under the mortgage to show 
the mortgagee did not act in good faith.57 

Payment, If defendant sets up payment of the 
mortgage the burden of proving this defense is on 
him.58 Proof of the fact of payment casts back 
on the mortgagee the burden of proving that the 
right or claim to the property was continuing.59 

Bonu fide purchaser. In an action by a mortgagee 


against one claiming to be a bona fide purchaser, it 
has been held that the burden is on defendant to 
make satisfactory proof of purchase and payment, 
whereupon the burden shifts, and plaintiff must 
show that defendant, before payment, had actual 
or constructive notice of the mortgage lien asserted, 
or facts sufficient to put him on inquiry, which, if 
followed up, would have shown the lien.®^ Even 
though a purchaser of mortgaged property is not 
chargeable with notice of a recorded mortgage on 
account of defective description of the property, the 
burden is on him to show that his dealings with the 
mortgaged property were in good faith.62 

b. Admissibility 

Any relevant and competent evidence materia! to 
the issues of the case is admissible in a mortgagee’s ac¬ 
tion. 

Under the rules applicable to civil actions gener- 
ally evidence in an action by the chattel mortgagee 
must be competent and relevant to the issues.^^ 
Subject to this rule evidence is admissible to estab¬ 
lish the execution of the mortgage,the identity of 
the property, the relations between parties,®^ the 
right to possession,®*^ the purpose of the mortgagee 
in demanding possession, the title of the mortga- 
gor®9 or his possession,7® the validity of the 5iort- 


52. Kan.—^Falk v. Decou, 61 P. 760, 
8 Kan.App. 765. 

53. Md.—^Preston v. Leighton, 6 Md. 

88 . 

11 C.J. p 615 note 48. 

54. Minn.—Glasser v. 0’Brien, 215 
N.W. 517, 172 Minn. 355—Singer v, 
Parmers’ State Bank of Goodridge, 
201 N.W. 414, 161 Minn. 301. 

11 C.J. p 615 note 50, 

55. Mo.—National Brewery Co. v. 
Lindsay, 72 Mo.App. 591. 

56. Ala.—Miller v. Bryant, 151 So, 
362, 25 Ala.App. 564, certiorari de- 
nied 151 So, 366, 227 Ala. 570. 

57. Ala.—^R. P. Harris & Co. v. 
Thomas, 88 So. 51, 17 Ala.App. 634. 

58. Okl.—Hardwick v. Atkinson, 58 
P. 747, 8 Okl. 608. 

11 C.J. p 616 note 53. 

59. Tex.—Sanders v. Parrier, Civ. 
App., 271 S.W. 293. 

60. Ala.—Donahoo Horse, etc., Co. 
V, Durick, 69 So. 545, 193 Ala. 456. 

Purcliase for value withont notice 
To avoid mortgage lien, purchaser 
of property must prove purchase for 
value and without actual notice.— 
Manbeck Motor Sales Co. v. Garside, 
226 N.W. 9. 208 lowa 656. 

61. Ala. — ^Donahoo Horse, etc., Co. 
V. Durick, 69 So. 545, 193 Ala. 456. 
TTuder statute making a chattel 

mortgage void against a purchaser 


in good faith when not recorded, the 
burden of proving want of good 
faith in a purchaser is on the party 
asserting that the purchase was 
made with notice of his claim.— 
Commonwealth Plnance Corporation 
V. Schutt, 116 A. 722, 97 N.J.Law 225. 

62. Tex.—Maloney v, Greenwood, 
Civ.App., 186 S.W. 228. 

63. XJ.S.—Stockyards Loan Co. v. 
Nichols, Okl., 260 P. 393, 171 C.C. 
A. 259. 

Colo.—Miller v. Graf, 59 P. 416, 14 
Colo. App. 167. 

Idaho.—Porbush v. San Diego Pruit 
& Produce Co., 266 P. 659, 46 Ida¬ 
ho 231. 

Mass.—Veazie v, Somerby, 6 Allen 
280. 

Vt.—Syraes v. Pletcher, 115 A. 602, 
95 Vt. 431. 

11 C.J. p 616 note 58. 

Speculative matters inadmissible . 
Mont,—Robison v. Dover LumberCo., 
191 P. 383, 58 Mont. 231. 

Defective notice 

In replevin against a sheriff a no¬ 
tice of ownership, required by the 
code to render the sheriff liable, is 
inadmissible if defective.—Mciver v. 
Davenport, 81 N.W. 585, 110 lowa 
740. 

64. Ala.—Collier v. Pryor, 149 So. 
816, 227 Ala, 299—Singer v. Na- 
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tional Bond & Investment Co., 118 
So. 561, 218 Ala. 375. 

65. U.S.—^National Live Stock Cred¬ 
it Corporation of St. Louis v. 
Thompson, C.C.A.N.M., 76 F.2d 696. 

11 C.J. p 616 note 59. 

66. Ala.—Miller v. Bryant, 151 So. 
362, 25 Ala.App. 664, certiorari de- 
nied 151 So. 866, 227 Ala. 570. 

Mich.—Stanton v. Estey Mfg. Co., 51 
N.W. 101, 90 Mich. 12. 

67. Colo.—Dorris v. San Luis Valley 
Pinance Co., 7 P.2d 407, 90 Colo. 
209. 

Okl.—Kirkpatrick v. Oil Well Supply 
Co., 49 P.2d 712, 172 Okl. 248. 

11 C.J. p 616 note 61. 

68. Mich.—Wilson v. Montague, 24 
N.W. 851. 57 Mich. 638. 

69. Ala.—Shotts V. Cooper, 74 So. 
353, 199 Ala. 284—^W*. B. Smith & 
Sons V. Gay, 106 So. 214, 21 Ala 
App. 130. 

11 C.J, p 616 note 63. 

Evidence held admissible 

(1) In action of trover for crop.— 
Sewell V. Richardson, 104 So. 139, 20 
Ala.App. 569. 

(2) In detinue for crops.—^Mackey 
V. Hali Auto Co., 17$ So. 318, 27 Ala 
App. 557. 

70. Ala.—Miller v. Bryant, 151 So. 
36^, 25 Ala.App. 564, certiorari de- 
nied 151 So. 366, 527 Ala 570. 
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gage generally,7i the residence of the mortgagor,'^^ 
the consideration for the mortgage,'^^ the amount 
of the debt,*^^ payment of the mortgage debt,'^5 the 
property included in the mortgage,the value of 
the property,77 its disposition,7S the intention in 
executing a subsequent note and mortgage,79 the 
mortgagee's consent to sale,S0 fraud in the obtain- 
ing of the mortgage,«i intent to defraud creditors,^^ 
notice of the mortgage,83 title in a third person,84 
necessity of removal of the property,85 or the amount 
of the damage.86 The chattel mortgage statutes of 
another state are admissible when properly plead- 
ed.87 Where a mortgage asserted as against plain- 
tiffs rights is invalid the title of the mortgagor in 
such mortgage is immaterial.88 Parol evidence to 
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establish the relation of pledgor and pledgee is not 
admissible after the mortgage has been declared 
invalid. 8 3 

The mortgage doaiment, After the execution of 
a chattel mortgage is properly proved it is admis¬ 
sible in evidence,3*^ and when the mortgage agree- 
ment is contained in more than one instrument ali 
are admissible in evidence.31 The mortgage docu- 
ment is evidence of the amount due from the mort¬ 
gagor to*the mortgagee,92 of the mortgagor’s in- 
terest,93 and of the mortgagee’s special ownership 
in the mortgaged property,34 When the rights of 
third persons are concerned a void chattel mortgage 
is not admissible in evidence,35 but as between the 
parties it may be offered in evidence.^® Where 


71. S.D.—Lyon v. Phillips, 108 N.W. 
554, 20 S.D. 607. 

TTnsigrned instroment 
N.C.—^Kearns v. Davis Bros., 120 S. 
E. 52, 186 N.C. 522. 

72. N.C.—Industrlal Discount Cor¬ 
poration V. Radecky, 170 S.E. 640, 
205 N.C. 163. 

73. Mich.—Heenan v. Forest City 
Paint, etc., Co., 101 N.W. 806, 138 
Mich. 548. 

N.T.—^Knapp v. Gregory, 20 N.T.S. 

21 , 

11 C.J. p 616 note 65. 

74. Ala.—Holcomhe v. Mountain 
River Dairy Farm, 168 So. 439, 232 
Ala. 391. 

11 C.J. p 616 note 66. 

BeductioxL of deht 

Ala.—Holcomhe v. Mountain River 
Dairy Farm, supra. 

75. S.C.—Fairey v. Haynes, 96 S.E. 

- 694, 111 S.C. 132. 

11 C.J. p 616 note 67. 

76. S.C.—^Fairey v. Haynes, 96 S.E. 
694. 111 S.C. 132. 

Prior mortsrasre 

Evidence as to another mortgage 
of a prior date was held admissible 
to Show what subsequent mortgage 
was made up from and included.—■ 
Fairey v. Haynes, supra. 

77. Ala.—W. B. Smith & Sons v. 
Gay, 106 So. 214, 21 Ala.App. 130. 

11 C.J. p 616 note 68. 

Bvidence held inadinlssible 
S.C.—^McNeal v. Herring, 152 S.E. 
189, 155 S.C. 187. 

78. Ala.—^W. B. Smith & Sons v. 
Gay. 106 So. 214. 21 Ala.App. 150. 

Bemoval on defendaafs order 
Ala.—^W. B. Smith & Sons v. Gay, 
supra. 

79. Tex.—Cameron v. Carson, Civ. 
App., 249 S.W. 526. 

80l Colo.—Zeigler v. Ilfeld, 122 P. 
56. 62 Colo. 275, Ann.Cas.l913D 
583. 


81. Minn.—Glasser 0’Brien, 215 

N.W. 517, 172 Minn. 355. 

11 C.J. p 616 note 70. 

82. Wis.—Hoeffler v. Carew, 116 N. 
W. 241, 135 Wis. 605. 

11 C.J. p 616 note 71. 

83. U.S.—Stockyards Loan Co. v. 
Nichols, Okl., 243 P. 511, 156 C.C.A. 
209. 

Cal.—^Bell V. Central Bank of Im- 
perial Valley, 265 P. 551, 89 Cal. 
App. 551. 

Mont.—First Nat. Bank v. Coit, 257 
P. 469, 79 Mont. 468. 

N.M.—^Kitchen v. Schuster, 89 P. 261, 
14 N.M. 164. 

Tex.—Bridgeport Mach. Co. v. Geers. 
Civ.App., 36 S.W.2d 1047, error dis- 
missed. 

Copies of mortgage and record 
XJ.S.—Stockyards Loan Co. v. Nich¬ 
ols, Okl., 243 F. 511, 156 C.C.A. 
209. 

84. Ala,—Mackey v. Hali Auto Co., 
176 So. 318, 27 Ala.App. 557. 

Mont.—^Reynolds v. Fitzpatrick, 72 P. 

510, 28 Mont. 170. 

Svidence held admissible 
Ala.—Mackey v. Hali Auto Co., 176 
So, 318, 27 Ala.App. 557—W. B. 
Smith & Sons v. Gay, 106 So. 214, 
21 Ala.App. 130. 

N.C.—^Wheless v. Edwards, 125 S.E. * 
4, 188 N.C. 457. 

85. Vt.—Smith v. Anderson, 41 A. 
441, 70 Vt. 424. 

86. N.T.—Oest v. Ovberg, 246 N.T.S, 
637, 231 App.Div. 866. 

Difference in. value 
As bearing on the amount of the 
damages for which he is liable, de¬ 
fendant who wrongfully removed 
mortgaged fixtures, but thereafter 
replaced them, could prove differ- 
ence in value before and after tak- 
ing.—Oest v. Ovberg, supra. 

87. Kan.—^Handley v. Harris, 29 P. 
1145, 48 Kan. 606, 30 Am.S.R. 322, 
17 L.R.A. 703. 

88. Ala.—^Johnson v. 'Wilson, 34 So. 
392, 137 Ala. 468, 97 Am.S.R. 52. 
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89. Wash.—Marsh v. Wade, 20 P. 
578, 1 Wash. 53S. 

90. Mo.—Central Missouri Trust Co. 
v. Wulfert, 199 S.W. 724, 198 Mo. 
App. 85. 

Or.—Commercial Securities v. Mast, 
28 P.2d 635, 145 Or. 394, 92 AL, 
R. 194. 

Tex.—^Bridgeport Mach. Co. v. Geers, 
Civ.App., 36 S.W.2d 1047. error 
dismissed. 

Knowledge of defendant 
Mortgage on automobile sold by 
sheriff sued in trover is admissible. 
where sheriff knew of its existence. 
—Burton v. Jennings, 148 A 424, 158 
Md. 254. 

91. Ala.—^Wertheimer Bag Co. v. 
Hili, 71 So. 618, 14 Ala.App. 623. 

11 C.J. p 616 note 75. 

92. Ala.—Baker v. Hutchinson, 41 
So. 809, 147 Ala. 636. 

111.—Mantonya v. Martin Emerich 
Outfitting Co., 69 Ill.App. 62, af- 
firmed 49 N.E. 721, 172 HI. 92. 

93. Mont.—Sweetman v. Ramsey, 56 
P. 361, 22 Mont. 323. 

94. Or.—Commercial Securities v. 
Mast, 28 P.2d 635, 145 Or. 394, 92 
A.L.R. 194. 

11 C.J. p 617 note 82. 

BiU bf sale 

In action by holder of bili of sale 
as security, for possession of prop¬ 
erty, bili of sale was admissible.—• 
Hili V. Marshall, 90 S.E. 175, 18 Ga. 
App. 652. 

Trust receipts issued to plaintllf 
finance Corporation by purchaser on 
delivery of bili of lading are admis¬ 
sible in detinue to show a legal title 
in plaintiff.—^Industrial Finance Cor¬ 
poration v. Turner, 110 So. 904, 215 
Ala. 460. 

95. Ala.—^Pinckard v. Cassels, 70 So. 
153, 195 Ala. 353. 

11 aj. p 617 note 83. 

96. 111.—^Davis V. Ransom, 26 111. 
100 . 
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property described in a chattel mortgage is admit- 
ted to ha ve been at the time of the execution of the 
mortgage the property of another than the mortga- 
gor and in the adverse possession of defendant, the 
mortgage is inadmissible in replevin by the mortga- 
gee.s^ 

c. Weight and Sufficiency 

The rules as to the weight and sufficfency of evidence 
applled In civii actions generally apply to actions by a 
mortgagee. 


The mortgagee must establish his case by a pre- 
ponderance of the evidence as in other civii cases 
and general rules have been applied in determining 
the sufficiency of the evidence to support a verdict 
or judgment,®^ to raise or overcome presumptions,^ 
or with respect to such issues as the identity of the 
property,2 the mortgagor's right or authority to exe- 
cute the mortgage,^ the execution of the mortgage,^ 
plaintiff’s title and right to possession,5 title in a 


97. N.C.—Clark v. Hodge, 21 S.B, 
562, 116 N.C. 761. 

98. lowa.—Conway v. Alexander, 
205 N.W. 351, 200 lowa 705. 

Mo.—Dorroh v. Holland Bank, App., 

7 S.W.2d 374. 

11 C.J. p 617 note 86. 

99. Evidence held snfflciezLt 

(1) To support plaintiffs judg- 
ment in replevin. 

Ark.—Carro 11 v. Swicord, 9 S.W.2d 
783, 177 Ark. 1193. 

Mo.—Bxchange Finance Co. v. Brown, i 
14 S.W,2d 683. 222 Mo.App. 1113. 
Okl.—McCullough V. Simpson, 48 P. 
2d 276, 173 Okl. 290. 

(2) To sustain verdict for plain- 
tiff in detinue.—Hood v. Jenkins, 75 
So. 871, 16 Ala.App. 180, certiorari 
denied Ex parte Hood, 76 So. 741, 200 
Ala. 543. 

(3) To justify judgment for plaln- 
tiff In action for conversion. 

Conn.—Terzano v. Clemente, 167 A. 
825, 117 Conn. 267. 

N.D.—Bovey-Shute Lumber Co. v. 
Dodge Elevator Co., 174 N.W. 88. 
43 N.D. 150. 

(4) To sustain finding that mort¬ 
gagee took without knowledge of pri¬ 
or mortgage.—Habegger v. Skalla, 34 
P.2d 113, 140 Kan. 166. 

(5) To sustain a judgment for de¬ 
fendant for possession of property, 
or for its value. 

111.—See E. C. Kadow & Co. v. Dob- 
bins, 209 Ill.App. 269. 

Okl.—Union State Bank v. Woodside. 

178 P. 109, 74 Okl. 217. 

Svidence lield insufflcleut 

(1) To sustain verdict and judg¬ 
ment for plaintiff in action for 'con¬ 
version.—Nebraska State Bank of 
Valparaiso v. Citizens' State Bank 
of Thedford, 240 N.W. 576, 122 Neb. 
522. 

(2) To make a prima facie case for 
plaintilf in replevin.—Baldwin Co. v. 
Keeley, 198 IlLApp. 287. 

(3) To authorize verdict for de¬ 
fendant in replevin. 

lowa.—Wertheimer & Degen v. Shul- 
tice, 211 N.W. 568, 202 lowa 1140. 
Minn.—Schwantz v. Kleiber, 170 N. 
W. 210, 141 Minn. 332. 

1« Evidence beld sufficient 

(1) To raise presumption of mort- 
gagor's ownership.—Commercial Mo¬ 
tors Mortg. Corporation v. Mack In¬ 


ternational Motor Truck Corpora¬ 
tion, 209 N.T.S. 661. 213 App.Div. 
25. 

(2) To raise presumption of fraud. 
—Miller v. Bryant, 151 So. 362, 25 
Ala.App. 564, certiorari denied 151 
So. 366, 227 Ala. 570. 

(3) To overcome presumption that 
new notes paid old note given for 
price of truck,—Giligian v. New Eng- 
land Truck Co., 163 N.E. 651, 265 
Mass. 51. 

2. Evidence held sufficient 

(1) To sustain finding that the 
property in Question was covered by 
the mortgage. 

Colo.—Howry v. Sigel-Campion Live 
Stock Commission Co., 249 P. 658, 
80 Colo. 143. 

Minn.—James v. Pettis, 158 N.W. 
953, 134 Minn. 438. 

(2) To sustain finding that crops 
were raised by, or under direction 
of, mortgagor,—^Porbush v. San Die- 
go Pruit & Produce Co., 266 P. 659, 
46 Idaho 231. 

. <3) To warrant finding that prop¬ 
erty was not covered by mortgage.— 
Hallfors v. Gove, 114 N.E. 314, 225 
Mass. 266. 

(4) To sustain finding that mort¬ 
gage was not restricted to particular 
crop.—Bonneviile Lumber Co. v. J. G. 
Peppard Seed Co., 271 P. 226, 72 
Utah 463. 

Evidence held insnfficient 

(1) To identify chattels as those 
mortgaged.—Muldowney v. McCoy 
Hotel Co.. 269 N.W. 655, 223 Wis. 62. 

(2) To Show that particular prop¬ 
erty was covered by mortgage. 

Ark.—I. Scholem & Co. v. Jefferies 

& Sons, 188 S,W. 800. 125 Ark. 597. 
lowa,—People’s Nat. Bank of Wau- 
kon v. Eussel, 194 N.W. 247, 196 
lowa 401. 

(3) To establish that crops were 
not raised by mortgagor.—^Forbush v 
San Diego Pruit & Produce Co., 266 
P. 659, 46 Idaho 231. 

3. Evidence held sufficient 

(1) To warrant finding that mort¬ 
gagor and former owner of land con- 
tinued the owner thereof when mort¬ 
gage was made and filed.—Bovey- 
Shute Lumber Co. v. Dodge Eleva¬ 
tor Co., 174 N.W. 88, 43 N.D. 150. 

(2) To warrant finding of implied 
contract to allow tenant to hold over 
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for another year, and so to give va- 
lidity to crop mortgage.—Shotts v, 
Cooper, 74 So. 353, 199 Ala. 284. 

(3) To Show that arrangement 
with owner’s son for mortgage \vas 
clandestine as respects the owner of 
the mortgaged property.—Conway v. 
Alexander, 205 N.W, 351, 200 lowa 
705. 

Svidence held insuffioient 

(1) To establish that mortgagor 
owned property mortgaged. 

Mich.—iolonial Theatrical Enterpris¬ 
es V. Cohen, 242 N.W. 770, 258- 
Mich. 407. 

N.T.—Commercial Motors Mortg. 
Corporation v. Mack International 
Motor Truck Corporation. 209 N.T. 
S. 661, 213 App.Div. 25. 

(2) To Show mortgagor was author- 
ized to execute mortgage.—South 
Denver Bank v. Guardian Trust Co., 
278 P. 590, 86 Colo. 121. 

(3) To Show that mortgagor, at 
time mortgage was executed, pos- 
sessed or owned land on which crop 
was grown.—^Avondale Mills v. Ab¬ 
bott Bros., 108 So. 31, 214 Ala. 368. 
4L Svidence held sufficient 

(1) To pro ve execution. 

Ala.—Gillespie v. Bartlett & Byers,. 

100 So. 858, 211 Ala. 560. 

Cal.—Motor Inv. Co. v. Breslauer, 
221 P. 700, 64 Ca4.App. 230—Mc- 
Devitt V. Jones, 214 P. 661, 60 Cah 
App. 773. 

(2) To Show acceptance by mort¬ 
gagee.—^Maxcy-Barton Organ Co. v. 
Glen Bldg. Corporation, 189 N.E. 326, 
355 111. 228, 95 A.L.R. 321. 

(3) To support conclusion that 11- 
literate mortgagor took no part in 
subscribing name.—Hamilton v, 
Adams, 108 So. 1, 214 Ala. 440. 

(4) To sustain finding that mort¬ 
gage never became operative.—^Parm- 
ers* & Merchants’ State Bank of Cor- 
rell V. Kohler, 198 N.W. 413, 159 
Minn. 35, 

5^ Evidence held sufficient 

(1) To establish plaintiffs special 
interest and right to possession.— 
Commercial Credit Trust v. Land, 
251 IlLApp. 469. 

(2) To* Show facts authorizing 
mortgagee to take possession.—Citi¬ 
zens' Bank v. Tyler, Mo.App., 226 
W. 603. 

(3) To Show that plaintiff, after 
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third person,® conversion,'^ tender or pa>Tnent of 
the debt and discharge of the mortgage lien,^ or 
other matters.^ 

§ 243. Trial 

a. Questions of law and fact 


b. Instructions 

c. Verdict and findings 

a. Questions of Law and Fact 

Disputed questions of fact are for the jury in case 
of triai to a jury; questions of law are for the court. 

Peremptory instructions shouid not be given if 


default, took possession.—McDevitt 
V. Jones, 214 P. 661, 60 Cal.App. 773. 

(4) To establish plaintife’s owner- 
ship and possession of mortgage 
notes.—Exchange Finance Co. v. 
Brown, 14 S.W.2d 683, 222 Mo.App. 
1113—St. Louis House Furnishing 
Co. V. Stoecker & Price Storage & 
Auction Co., App., 238 S.W. 841. 

(5) To establish prior filing of 
mortgage.—Harrington v. Interstate 
Securities Co., Mo.App., 57 S.'VV.2d 
438. 

(6) To justify finding that plain- 
tiff had a valid lien.—Bovey-Shute 
Lumber Co. v. Dodge Elevator Co., 
174 N.W. 88, 43 N.D. 150. 

(7) To Show waiver of mortgage 
lien.—Producers Livestock Market- 
ing Ass’n v. John Morrell & Co., 263 
N.W. 242, 220 lowa 948, 

l^vidence held iusTiffleieut 

(1) To Show title or possession in 
mortgagee. 

Ga.—J. E. Dunson & Bros. Co. v. 
Unity Cotton Mills, 131 S.E. 186, 34 
Ga.App. 768. 

Mass.—Davis v. Smith-Springfield 

Body Corporation, 145 N.E. 434, 250 
Mass. 278. 

N.Y.—Equitable Trust Co, of New 
York V. Majestic Hotel Co,, 261 
N.Y.S. 1, 237 App.Div. 166, alRrmed 
188 N.E. 31, 262 N.Y. 486. 

(2) To Show that plaintiff took 
possession before defendants pur- 
chased property.—Barnard State 
Bank v. Lankford, 11 S.W.2d 1084, 
223 Mo.App. 519. 

(3) To Show default in payment 
under chattel mortgage.—^Wiggins v. 
Russei, 236 N.Y.S. 657, 227 App.Div. 
742. 

(4) To compel finding of consent, 
waiver, or estoppel to assert mort¬ 
gage clause in lease.—Griffin v. 
Minnesota Sugar Co., 202 N.W. 445, 
162 Minn. 240.' 

€. XiVideuce held sufficient 

(1) To Show ownership of third 
person. 

Colo,—South Denver Bank v. Guard¬ 
ian Trust Co., 278 P. 590, 86 Colo. 
121 . 

lowa,—Conway v, Alexander, 205 N. 

W. 351, 200 lowa 705. 

Minn.—^Utility Finance Co. v* Span- 
genberg, 259 N.W. 544, 193 Minn. 
584. 

S.D.—Smith v. Gasper, 230 N.W. 20. 
56 S.D.. 592. 

(2) To support finding that land- 


lord’s lien was superior to mort¬ 
gage, 

Ga.—National Bank of Lumpkin v. 
Trotman, 148 S.E. 166, 39 Ga.App. 
639. 

N.D.—Hilsdorf v. First State Bank 
of Regan, 191 N.W. 478, 49 N.D. 
274. 

(3) To Show a levy of execution 
before mortgage was recorded.—Hop- 
ping V. Hicks, Tex.Civ.App., 190 S.W. 
1119, error refused. 

(4) To Show that defendant was 
subsequent good-faith purchaser 
without notice.—Griffin v. Minnesota 
Sugar Co., 202 N.W. 445, 162 Minn. 
240. 

SvidexLce held insnfficient 

(1) To establish separate owner¬ 
ship in defendants, or invalidate 
mortgagee's in teres t.—Central Mis- 
souri Trust Co. v. Wulfert, 199 S.W. 
724, 198 Mo.App. 85. 

(2) To Show that alleged lien was 
paramount to mortgage lien.—Stru- 
ble-Werneke Motor Co. v. Metropoli¬ 
tan Securities Corporation, 178 N.E. 
460, 93 Ind.App. 416. 

CoxLseut to sell 

Evidence of mortgagee's oral con- 
sent to a sale by mortgagor, relied 
jon as a defense to action for con- 
version, must be ciear, positive, and 
unequivocal.—Phelan v. Barnhart 
Bros, & Spindler, 181 P. 718, 75 Okl. 
49. 

7. Evidence held sufficient 

(1) To Show conversion. 
Cah—Winne v; Ford, 263 P. 545, 88 

Cal.App. 308. 

Idaho.—^Forbush v. San Diego Fruit 
& Produce Co., 266 P. 659, 46 Idaho 
231—Averill Machinery Co. v. Voll- 
mer-Clearwater Co., 166 P. 253, 30 
Idaho 587. 

Mo.—St. Louis House Furnishing Co. 
V. Stoecker & Price Storage & 
Auction Co., App., 238 S.W, 841. 

(2) To justify finding that one 
mortgagor sanctioned conversion by 
other mortgagor.—Hili v. Bedell, 126 
A. 493, 98 Vt. 82. 

Evidence held insufficient 

(1) To Show conversion. 

S.D.—First Nat. Bank v. Lasell, 217 
N.W. 209, 52 S.D. 260. 

Tex.—Knowles v. Gilmer State Bank, 
Civ.App., 298 S.W. 625—Blair- 
Hughes Co. V. Coston, CivApp., 274 
S.W. 245. 

(2) To Show destruction of lien 
so as to support a count in case.— 
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Richardson v. Sewell, 97 So. 678, 19 
Ala.App. 399. 

8. Evidence held sufficient 

(1) To Show payment of mortgage 
debt and final discharge of lien.— 
Sanders v. Farrier, Tex.Civ.App., 271 
S.W. 293. 

11 C.J. p 617 note 86 [a]. 

(2) To Show tender of amount due 
or waiver of tender.—Doering v. 
Schneider, 128 N.E. 936, 74 Ind.App. 
294. 

(3) To Show nonpa 3 'ment of mort¬ 
gage.—Hamilton v. Diefenderfer, 131 
P. 37, 133 P. 1081, 21 Wyo. 266. 

(4) To support finding that a sub¬ 
sequent mortgage was given as ad- 
ditional security, and not in satis- 
faction of previous mortgages.—Earl 
v. Cheek, 260 S.W. 421, 163 Ark. 662. 
Evidence held insufficient 

(1) To pro ve nonexistence of mort¬ 
gage or its discharge.—Bogestad v. 
Anderson, 173 N.W. 674, 143 Minn. 
336. 

(2) To Show that a rebate was 
properly allowed as payment on the 
mortgage.—Davis v. Reid Lumber 
Co., 86 So. 379, 204 Ala. 517. 

Evidence entitled to consideration 

In action for conversion, evidence 
of return of chattels in satisfaction 
of mortgage shouid not be disre- 
garded.—Delbon v. Krautwald, 169 N. 
Y.S. 610. 

9. Evidence held sufficient 

(1) To Show acceptance of sub- 
stituted security after learning of 
unauthorized shipment of mortgaged 
cattle to commission merchants sued 
for conversion.—^Drovers* Cattle Doan 
& Investment Co, v. Rice, D.C. lowa, 
10 P.2d 510. 

(2) To authorize a finding of val- 
ue equal to the verdict.—^Kratzmer 
V. Detroxt Lumber Co., 161 N.W. 817, 
195 Mich. 570, 

(3) To Show that mortgages were 
recorded. —Sikes v. Riga, 297 S.W. 
727, 221 Mo.App. 152. 

(4) To authorize recovery of mort¬ 
gaged cows under purchase-money 
mortgage, where, after deducting 
value of cows taken by third party 
having title superior to that of plain¬ 
tiff, there remained considerable 
amount due plaintiff on purchase 
price.—Holcombe v. Mountain River 
Dairy Farm, 168 So. 439, 232 Ala. 
391. 

(5) To' warrant finding that de¬ 
fendant became claimanfs tenant 
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the evidence is conflicting;^*^ if the proof raises an 
issue of fact on a material question it should be 
submitted to the jury for determination.il If there 
is no material question of fact for submission to the 
jury on which there is any substantial controversy, 
the court may direct a verdict .12 

Applying these rules, it is the pro vince of the jury 
to determine questions of fact,i2 such as perform- 
ance of the conditions of the mortgage,!^ consider- 
ation for an extension of the mortgage debt,!^ 
whether the mortgage was given to defraud credi- 
tors or for a valuable consideration,!® whether 
mortgagee has such title or right of possession as 
entitles him to sue,!*^ whether officers in possession 
of the property exceeded their authority in refusing 
to surrender the property to the mortgagee,!^ the 


character of defendanfs possession,!^ the quantity 
of mortgaged property in defendanfs possession ,20 
whether an attachment creditor of the mortgagor 
was a creditor in fact,2i whether the debt secured 
by the mortgage has been paid,22 whether the mort¬ 
gagee had waived his lienes or authorized the mort¬ 
gagor to sell the property,2^ whether plaintiff had 
notice of defendant’s claims,25 whether defendant 
assented to the mortgage, 2 ^ facts fixing the venue 
of the action,27 whether the mortgagor of a crop 
had an interest in the land on which the crop was 
grown at the date of the mortgage,2S and whether 
the mortgagors had title to the property at the time 
of the execution of the mortgage.29 

It is the province of the court, and not of the 
jury, to determine questions of law,30 such as 


after chattel mortgage lien was cre- 
ated.—Gillespie v. Bartlett & Byers, 
100 So. 858, 211 Ala. 560. 

10. Ala.—^Miller v, Bryant, 151 So. 
362, 25 Ala.App. 564, certiorari de- 
nied 151 So. 366, 227 Ala. 670. 

11 C.J. p 617 note 98. 

11. Ala.—Miller v. Bryant, supra. 

Mo.—South Side Buick Auto Co. v. 

Bejach, App., 44 S,W.2d 870—-Cin- 
drick V. Scott, 42 S.W.2d 957, 226 
Mo.App. 153—Bank of Willard v. 
Toung, App., 41 S.W.2d 195—JBoli- 
an Co. of Missouri v. Annis, App., 
272 S.W. 1031. 

Mont—Conrad Mercantile Co. v. Sil- 
. er, 241 P. 617, 75 Mont. 36. 

N.T.—Ehle V. Nethaway, 207 N.T.S. 

383, 211 App.Div, 627. 

S.C.—People’s Bank v. Walker, 128 
S.E. 715, 132 S.C. 254. 

S.D.—^Aalseth v. Simpson, 231 N.W. 
289, 57 S.D. 118, 

Vt.*—Johnson v. Tuttle, 187 A. 515, 
106 A.L.R. 1291—Symes v. Fletch- 
er, 115 A. 502, 95 Vt. 431. 

11 C.J. p 617 note 99. 

Wrouglul detention 
In replevin, it was not necessary 
to require the jury to find that de¬ 
fendant wrongfully detained the 
property, where it was required to 
find that defendant had defaulted in 
payment of the debt, and had moved 
the property from his premises, | 
which under the mortgage entitled j 
the holder of the mortgage to pos¬ 
session.—Cook V. Wheeler, Mo.App., 
218 S.W. 929. 

12. Kan.—Jacquart v. Jennings, 235 
P. 101, 118 Kan. 224. 

Mass.—Giligian v. New England 
Truck Co., ‘163 N.E. 661, 265 Mass. 
51. 

Mo.—^National Bond & Investment 
Co, V. Miller, App., 76 S.W.2d 703 
—Union House Furnishing Co. v. 
McGrath, App., 39 S.W.2d 445. 
N.J.—First Nat. Bank v, Eastern 
Motor Co., 162 A, 660, 109 N.J. 
Law 327. 


S.C.—^McNeal v. Herring, 152 S.E. 
189, 155 S.C. 187—Bagnal Rankin 
Motor Co. V. Nesmith-Flowers Co., 
110 S.E. 150, 118 S.C. 297. 

11 C.J. p 617 note 1. 

Svidence held Insufficient to raise 
jury question, in mortgagee’s replev¬ 
in action.—^Walter v. Pratt, 245 N.W. 
534, 260 Mich. 615. 

13. Ala.—^Miller v. Bryant, 151 So. 
362, 25 Ala.App. 564, certiorari de- 
nied 151 So. 366, 227 Ala. 670. 

Kan.—^People’s Nat. Bank of Kan- 
sas City v. Edmunds, 237 P. 911, 
119 Kan. 212. 

Mo.—^^olian Co. of Missouri v. An¬ 
nis, App., 272 S.W. 1031. 

Okl.—Gerlach Bank of Woodward v. 

Herd, 159 P. 901, 60 Okl. 186. 

S.C.—^People’s Bank v. Walker, 128 
S.E. 715, 132 S.C. 254. 

11 C.J. p 617 note 87. 

Identity of property as question of 
fact generally see supra § 71. \ 

14. Mich.—^Aultman, etc., Co. v. Dod- 
son, 62 N.W. 708, 104 Mich. 607. 

15. N.M.—West Texas Loan Co. v. 
Montgomery, 200 P. 681, 27 N.M. 
296. 

1& U.S.—George Adams, etc., Co. v. 

South Omaha Nat Bank, Neb., 123 
I F, 641, 60 C.C.A. 579. 

N.T.—^Bishop V. Cook, 13 Barb. 326. 

17. N.J.—^Manna v. Industrial Cred¬ 
it Corporation, 162 A. 559, 10 N.J. 
Misc. 1098. 

11 C.J. p 617 note 90. 

Fostponing date for sorrender | 
Whether mortgagee agreed to post- j 
pone date when defaulting mortga¬ 
gors should surrender property was 
for court sitting without jury.—In¬ 
ternational Harvester Co. of America 
V. Pittman, 147 So. 144, 226 Ala. 
355. 

18. Mich.—Robertson v. Kennedy, 
116 N.W. 413, 152 Mich. 553. 

19. Mo.—J. W. Jenkins Music Co. v. 
Wilson, App., 209 S.W. 987, 
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Neb.—Godfrey v. Citizens* Nat Bank, 
90 N.W. 239. 64 Neb. 477. 

2(X Mont.—Conrad Mercantile Co. 

V. Siler, 241 P. 617, 75 Mont 36. 

21. Minn.—Glasser v. 0'Brien, 215 
N.W. 517, 172 Minn. 355. 

22. Ala.—Hampton v. Tant, 73 So. 
825, 15 Ala.App. 463. 

Mo.—^/Eolian Co. of Missouri v. An¬ 
nis, App., 272 S.W. 1031—Pool v. 
Wilkinson, 257 S.W. 182, 216 Mo. 
App. 164. 

Mont—Conrad Mercantile Co. v. Si¬ 
ler, 241 P. 617, 75 Mont 36. 

S.C.—People's Bank v. Walker, 128 
S.E. 715, 132 S.C. 254. 

S.D.—^Aalseth v. Simpson, 231 N.W. * 
289, 57 S.D. 118. 

11 C.J. p 617 note 94. 

23. Mo.—Birmingham v. Carr, 197 
S.W. 711, 196 Mo.App. 411. 

Tezminatioii of waiver 
Whether waiver of lien terminat- 
ed at a particular time was question 
for jury.—Simonds v. Bishop, Vt, 
196 A. 764. 

24. S.C.—Cudd V. Rogers, 98 S.E. 
796, 111 S.C. 507. 

25. Mo.—Blake v. Keiser, App., 267 
S.W. 94. 

26. Mo.—^Blake v. Keiser, supra. 

27. Tex.—^American Nat. Bank v. 
San Marcos First Nat. Bank, 92 S. 

W. 439, 41 Tex.Civ.App. 392. 

23. Ala.—^Littleton v. Abernathy, 70 
So. 282. 

29. Ala.—^Miller v. Bryant, 151 So. 
362, 25 Ala.App. 564, certiorari de- 
nied 151 So. 366, 227 Ala. 570. 

N.T. — Commercial Motors Mortg. 
Corporation v. Mack International 
Motor Truck Corporation, 209 N.T. 

S. 661, 213 App.Div. 25. 

Tex.—Smith v. Stamford Gin Co., 
Civ.App., 74 S.W.2d 519, error dis- 
missed. 

30. lowa.—Wertheimer & Degen v. 
Parsons, 229 N.W. 829, 209 lowa 
1241. 
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whether a retaking of the property by a party to 
the mortgage under color of right is malicious,^^ or 
questions depending on a construction of the mort- 
gage.^2 Whether an action for conversion was 
prosecuted with 'Veasonable diligence” within a 
statute relating to the measure of damages is a 
question of law and on a question of title to per- 
sonalty between certain mortgagees and a purchas- 
er from the vendor of the mortgagees, the owner- 
ship of the property at the time of the execution 
of the mortgage is a question of law, dependent 
on findings of facts as to the possession of the prop¬ 
erty at the time of the mortgage.34 

b. Instrnctions 

Correct instructions should be given on all matters 
put in issue by pleadings and proof. 

* The court should fairly submit to the jury in¬ 
structions embodying a correct statement of the 
law applicable to the issues and facts,^^ and should 
inform the jury of the exact status of the case un¬ 


der the pleadings and evidence,^® but in accordance 
with well-settled niles of practice, the instructions 
must be strictly confined to the issues and proof.^^ 
An instruction leaving it to the jury to say what 
is a valid mortgage, without telling what consti- 
tutes such mortgage, is erroneous.^^ The fact that 
the court in referring to plaintiff in its instructions 
used the word “owner"' is immaterial,^^ and a fail- 
ure to charge in regard to a point not in issue is 
not a ground for a new trial.^<^ Requested instruc¬ 
tions which are misleading should be refused,*^! 
and if given they afford ground for a new trial.^^ 
So, instructions that ignore matters in issue should 
be refused.^2 In determining the validity of the 
instructions, they are to be construed as a whole.^4 
There is no error in refusing a requested instruc¬ 
tion jivhich is fully covered by other proper instruc- 
tions.^5 

c. Verdict and Findings 

The verdict and,findings should be reasonably definite 


Sufficiency of descriptiori as question 
of law generally see supra § 71. 

31. Ohio. — White Co. v. Canton 
Transp. Co., 2 N,B.2d 601, 131 
Ohio St, 190. 

32. 111,—National Cash Register Co. 

V. Clyde W. Riley Advertising Sys¬ 
tem, 160 N.B. 545, 329 111. 403. 

33 . N.D.—Nathan v, Sax Motor Co., 
256 N.W. 228, 64 N.D. 773. 

*I*wo or tliree weeks 
Where the mortgagee sues within 
two or three weeks after he learns 
of the conversion, the action is, as a 
matter of law, prosecuted with rea-1 
sonable diligence.—Nathan v. Sax 
Motor Co., supra. 

34. Mo.—^Bell V. Barnes, 87 Mo.App. 
451. 

35. Ala.—^Neeley v. Reynolds, 72 So. 
124. 

n C.J. p 617 note 8. 

Instructions held proper 

(1) Ownership of mortgaged prop- 
erty.—Conway v. Alexander, 205 N. 
W. 351, 200 lowa 705. 

(2) Plaintiff's right to possession 
at maturity of mortgage note.—^Blake 
V. Keiser, Mo.App., 267 S.*W. 94. 

(3) Sale hefore execution of mort¬ 
gage.— Warner v. Carter, 198 P. 960, 
109 Kan. 285. 

(4) Right of defendant sherifC to 
seize property belonging to mortga- 
gor.—Hallfors v. Gove, 114 N.E. 314, 
225 Mass. 266. 

(5) Effect of payment of the mort¬ 
gage debt.—Hampton v. Tant, 73 So. 
825, 15 Ala.App. 463. 

(6) Delivery and acceptance of 
goods for which mortgage given.— 
Massey-Harris Harvester Co. v. 


Quick, 87 S.W.2d 446, 229 Mo.App. 
1136. 

(7) Share cropper’s rights in crop 
before and after its division with 
landlord, and his right to have it ap- 
plied to mortgage.—People's Bank v. 
Walker, 128 S.E. 715, 132 S.C. 254. 

(8) Indebtedness of mortgagor to 
mortgagee.—^Fairey v. Haynes, 96 S. 

E. 694, 111 S.C, 132. 

(9) Sale of mortgaged chattel by 
sheriff.—Burton v. Jennings, 148 A. 
424, 158 Md. 254. 

38. Ala.—Miller v. Bryant, 151 So. 
362. 25 Ala.App. 564, certiorari de- 
nied 151 So. 366, 227 Ala. 570. | 

Intervention 

Charges that action against mort- 
gagors was in effect action by mort¬ 
gagee against intervener, and that 
plaintiff suggested that dealings be¬ 
tween defendants and intervener, 
who belonged to same family, were 
to defeat recovery, were held proper 
under pleadings and evidence.—^Mil- 
ler V. Bryant, supra. 

Burden of proof 

In replevin, an instruction which 
declared that the burden was on 
plaintiff to prove that he had a bona 
fide mortgage on chattels claimed by 
-was correct.—^Pfeifer v. Basgall, 
211 P. 134, 112 Kan. 269. 

37. Ohio. — White Co. v. Canton 
Transp. Co., 2 ’N.B.2d 501, 131 Ohio 
St. 190. 

11 C.J. p 617 note 4. 

Instructions erroueous under proof 
—Campbell Motor Co. v. Stan- 
field, 108 So. 515, 214 Ala. 506— 
Monroe Stock & Exchange Co. v. 
Thames, 100 So. 348, 211 Ala. 320. 
Mass.—Hallfors v. Gove, 114 N.E. 
314, 225 Mass. 266. 
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Ohio.—^W^hite Co. v. Canton Transp. 

Co., 2 N.E.2d 501, 131 Ohio St. 190. 
S.C.—Fairey v. Haynes, 96 S.E. 694, 
111 S.C. 132. 

38. 111.—Cope V. Brentz, 190 IlLApp. 
504. 

39. Mo.—Hardy v. Graham, 63 Mo. 
App. 40. 

40. Conn.—^Potter v. Payne, 21 Conn. 
361. 

11 C.J. p 618 note 7. 

Adverse possession 

Refusal to instruet in replevin that 
it was essential that pledgee held 
“adversely” to owner was not error, 
where it was only necessary to sub¬ 
mit‘question whether agreement for 
pledgee’s possession was made and 
acted on.—Piqua State Bank v. Bran- 
num, 173 P. 1, 103 Kan. 25. 

41. N.M.—^Bank of Commerce of Tai- 
ban V. Duckworth, 204 P. 58, 27 N. 
M. 627. 

42. Colo.—Meador v. Cullison, 120 P. 
145, 52 Colo. 172. 

Mo.—^Drumm-Plato Commn. Co. v. 
Gerlach Bank, 81 S.W. 503, 107 Mo. 
App. 426. 

43. Ala.—^Wilson v. Johnson, 44 So. 
539, 152 Ala. 614. 

Mo.—^Layson v. Cooper, 73 S.W. 472, 
174 Mo. 211, 97 Am.S.R. 545. 
Mont.— Potter v. Lohse, 77 P. 419, 31 
Mont. 91. 

11 C.J. p 618 note 9. 

44. Ala.—Peterman v. Henderson, 40 
So. 756. 

Ind.T.—Boyertown Nat. Bank v. 
Schufelt, 82 S.W. 927, 5 Ind.T. 27. 
affirmed 145 F. 509, 76 C.C.A. 187. 
Kan.—Warner v. Carter, 198 P. 960, 
109 Kan. 285. 

45. Kan.—Neal v. Cole, 223 S.W. 18, 
144 Ark, 547. 
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and certain, conforming to the issues and proof and to 
the requirements of the particular form of action. 

The verdict and findin^s must conform to the is¬ 
sues and proof,and be reasonably definite and 
certain,sufficiently identifying the property,48 so 
that a judgment based on it can be enforced with 
reasonable certainty.49 Where findings are re- 
quired, there should be a finding on every material 
issue.S® 

Where a third person is sued by a mortgagee for 
conversion, a verdict is sufficient when the jury find 
for the successful party generally,^^ unless there 
are several mortgages given under dififerent circum- 

stances.®^ 

The verdict in replevin should be in the alterna- 
tive for the recovery of the chattel or in case pos- 
session cannot be had, for a specified sum of mon- 
ey.®^ It must ordinarily determine the amount of the 
mortgagee^s interest in, or claim on, the property,^^ 
but this principle, while applicable as between the 
mortgagee and the general owner has no application 
in an action by the mortgagee against a third per- 
soti not the owner,®® especially where there was no 
request for a finding as to the extent of the mortga- 
gee^s interest.®® Where required by statute, the 
verdict must fix the value of the chattels at the 
time of trial or set forth the reason why the value 


was not fixed.®7 Under statutes providing that de¬ 
fendant may show any payment which has been 
made on the mortgage and that judgment shall be 
rendered for the property or the amount due, the 
verdict should be such as to permit a judgment in 
accordance with the statute.®^ So, if the right of 
possession changes between the commencement of 
the action and the date of trial, the verdict and 
judgment should adjust the equities as they existed 
at the time of trial.®^ Where defendant prevails 
but' does not ask for return of the property, a gen¬ 
eral verdict on his counterclaim for actual and puni- 
tive damages resulting to him from the uniawfui 
taking has been held proper.®® 

Under statutes so providing, in detinue by the 
mortgagee or his assignee against the mortgagor or 
one holding under him, defendant may on sugges-* 
tion require the jury to ascertain the amount of the 
mortgage debt.®^ 

§ 244. Judgment 

The judgment should conform to the fssues, proof, 
and findings, and, when required by the circumstances, 
should be in the aiternative. 

As in other civil actions the judgment in an ac¬ 
tion by the chattel mortgagee should conform to the 
issues, proof, and findings.®^ A judgment in ex- 


40. IU.—See Kennedy Furniture Co. 

V. Griffin, 194 IlLApp. 530. 

Mo.—^K-M Supply Co. v. Moran, App., 
53 S.W.2d 419. 

Tex.—^Flagg- v. Matthews, Civ.App., 
287 S.W. 299. 

11 C.J. p 618 note 12, 

CoxLsistency of verdict and findiitg^s 
A finding made by jury and re- 
turned in verdict that landlord re- 
ceived proceeds of tenanfs crop on 
which plaintifC had mortgage is not 
inconsistent with an implied finding 
by the court that landlord was guil- 
ty of conversion.—^Hooser v. G. M. 
Carlton Bros. & Co., Tex.Civ.App., 288 
S.W. 1095. 

47. S.C.—Bagnal Rankin Motor Co. 
V. Nesmith-Plowers Co., 110 S.E. 
150, 118 S.C. 297, 

11 C.J. p 618 note 13. 

48. S.C.—Bagnal Rankin Motor Co. 
V. Nesmith-Flowers Co., supra. 

49. S.C.—Bagnal-Rankin Motor Co. 
V. Nesmith-Flowers Co., supra. 

Verdict held sufficient 
S.C.—^Bagnal Rankin Motor Co, v. 
Nesmith-Flowers Co., supra. 

50. Cal.—Da vis v. Monte, 253 P. 352, 
81 CaLApp. 164. 

Frand as material issne 
In replevin, issue raised by plead- 
ings as to whether mortgagee and 
seller of cattle made false represen- 
tations with intent to deceive buyer 


and mortgagor was material as re- ] 
spects findings.—^Davis v. Monte, su¬ 
pra. 

51. Wis.—Blakeslee v. Rossman, 44 
Wis. 550, 

52. Neb.—Jones v. Loree, 56 N.W. 
390, 37 Neb. 816. 

53. S.C.—Bagnal Rankin Motor Co. 
V. Nesmith-Plowers Co., 110 S.E. 
150, 118 S.C. 297. 

54. Mo.—Dixon v. Atkinson, 86 Mo. 
App. 24. 

Wis.—^Burke v. Birchard, 1 N.W. 351, 
47 Wis, 35. 

11 C.J. p 618 note 16. 

In South CaroUna 

In a claim and delivery action to 
recover possession of property cov- 
ered by a chattel mortgage, the jury 
may he directed to find the property’s 
real value and also plaintiff s interest 
therein, under the statute authoriz- 
ing the answering of particular ques- 
tions, and the fact that defendant 
mortgagor pleaded no counterclaim 
did not defeat his right to have the 
amount of the mortgagee’s interest 
determined, especially as the statute 
authorizes the jury to find the 
amount due plaintiff. — Greene v. 
Washington, 89 S.E. 649, 105 S.C. 137. 

55. Or.—^Parmers’ Loan & Mortgage 
Co. V. Hansen, 260 P. 999, 123 Or. 
72. 


56, Or.—Parmers’ Loan & Mortgage 
Co. V. Hansen, supra. 

67. N.T.—New York Yellow Cab Co, 
Sales Agency v. Courtlandt Garage 
& Realty Corporation, 227 N.Y.S. 
315, 223 App.Div. 44. 

58. Ark.—^Wilson v. McCown, 147 S. 
W. 451, 103 Ark. 422. 

59. N.D.—Smythe v. Muri, 158 N.W. 
264. 

11 C.J. p 618 note 20. 

60. S.C.—Sandel v. Whisenhunt, 167 
S.E. 166, 168 S.C. 129. 

61. Ala.—^Phillips v. Morris, 53 So. 
1001, 169 Ala. 460—Beal v. McKee, 
43 So. 235, 150 Ala. 478—Thompson 
V. Greene, 4 So. 735, 85 Ala. 240. 

11 C.J. p 618 note 17. 

62. 111.—See Kissel Motor Co. v. Do- 
cauer, 198 111.App. 43. 

N.D.—Thompson Realty Co. v. Mow- 
bray, 214 N.W. 908, 55 N.D. 732. 
Parties 

(1) Chattel mortgagor, made par¬ 
ty defendant in replevin action, al- 
though in default, was party to ac¬ 
tion, and judgment could be entered 
against mortgagor.—^Wiggins v. Rus¬ 
sei, 236 N.Y.S. 657, 227 App.Div. 742. 

(2) Judgment for second mortga- 
gees against conditional seller of 
mortgaged furniture for surplus pro¬ 
ceeds of latter's uniawfui resale 
thereof, after satisfaction of first 
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cess of the ad damnum is erroneous.®^ 

In an action by the mortgagee against the mort- 
gagor for conversion of the mortgaged goods, a 
judgment for plaintiff in the alternative should be 
for a return of the property or for the payment of 
the mortgage debt and interest.64 A mortgagee's 
judgment against a third person for a tort causing 
the destruction of the mortgaged property stands in 
the place of the mortgage, and the mortgagor is en- 
titled to any surplus over the amount necessary to 
discharge the mortgage debt.^S Sums collected 
from a second mortgagee on a judgment against 
him and the mortgagor for conversion should be 
credited on the judgment against the mortgagor,®^ 
and the sums collected from the mortgagor should 
be credited on the judgment against the subsequent 
mortgagee.®*^ The satisfaction of a judgment for 
the conversion of a mortgaged chattel, the con- 
dition of which had been breached prior to the re- 
covery of such judgment, gives a judgment debtor 
the full title of both the mortgagor and the mort- 
gagee.®^ 

In replevin the judgment should describe the chat- 
tels definitely enough to 'enable the sheriff to exe- 
cute the writ,®^ but where the complaint contains 
a definite description, merely listing them in the 
judgment and referring to the com^plaint is suffi¬ 
cient.*^® Property not covered by the mortgage but 
replevied by the mortgagee should be ordered re- 


turned to defendant.*^^ A judgment for plaintifif 
should be for the possession of the property or for 
its value not to exceed the amount of the mortgage 
debt with damages for detention and if the 

judgment is for defendant it should, likewise, be in 
the alternative for the return of the property or its 
value if return cannot be had.^^ Where there are 
several defendants, the alternative money judgment 
is properly a joint one in favor of all defendants.*^^ 
A statute providing that where the prevailing party 
is not in pcssession at the time of trial the judg¬ 
ment must always be in the alternative, for posses- 
sion or value if possession cannot be had, does not 
apply, however, where the action was discontinued 
for want of jurisdiction.'^^ Where there are severa! 
mortgages on the property in controversy, judg¬ 
ment for the aggregate indebtedness can be ren- 
dered, and the particular items need not be speci- 
fied.'^® If at the time replevin is begun the mort¬ 
gagee is not entitled to possession but becomes en- 
titled pending the action, judgment should be against 
him for costs but without an order for the return 
of the property.’^'^ No sale of the property can be 
ordered in an action of replevin, for it is not a pro- 
ceeding to foreclose.*^^ Where the property was 
returned to defendant on execution of a delivery 
bond, judgment for plaintiff may be rendered 
against the sureties on the bond.*^® W^here in re¬ 
plevin for goods sold by plaintiff to defendant and 


mortgage was proper, although sec¬ 
ond mortgagees’ cross complaint was 
against mortgagors only, where all 
parties were before court and all 
‘facts entitling second mortgagee to 
relief granted were fully pleaded.— 
Walker v. Houston, 12 P.2d 952, 215 
Cal. 742, 87 A.L.R. 937. 

Trial of right of property 

Judgment, in trial of right of prop¬ 
erty, is erroneous that does not 
merely subordinate and make attach- 
ment lien subject to mortgagee 
claimanfs possessory right if claim- 
ant, if stili holding possession, be 
successful in proceeding.—Sanders v. 
Farrier, Tex,Civ.App., 271 S.W. 293. 

63. Mo.—Payne v. King, 124 S.W. 
1066, 141 Mo.App. 246. 

64. Kan.—^Wolfley v. Rising, 12 Kan. 
535. 

N.Y.—-Allen v. Judson, 71 N.Y. 77. 
N.a—Taylor v. Hodges, 11 S.E. 156, 
105 N.C. 344. 

65. Kan.—^Woodrura v. Washington 
Nat. Bank, 55 P. 333, 60 Kan. 44. 

11 C.J. p 619 note 28. 

66. Tex.—Bailey v. Culver, Civ.App., 
175 S.W. 1083. 

67. Tex.—Bailey v. Culver, supra. 

68. N.Y.—Marsden v. Corneli, 62 N. 


Y. 215—Hof V. Mager, 154 N.Y.S. 
60, 168 App.Div. 318. 

69. Or.—^First Nat. Bank of Sheri- 
dan V. Yocom, 189 P. 220, 96 Or. 
438. 

70. Or.—First Nat. Bank of Sheri- 
dan V. Yocom, supra. 

71. 111.—Talty v. Schoenholz, 224 111. 
App. 158. 

72. Okl.—Todd V. Webb, 272 P. 380, 
134 Okl. 107. 

11 C.J. p 618 note 23. 

Unsecured debt 

Where plaintiff brings replevin for 
mortgaged property, and includes in 
petition an item on open account not 
covered and secured by the mort¬ 
gage, it is error to include such item | 
in the alternative judgment.—Simp- 
son V. Butts, 226 P. 332, 99 Okl. 168. 

73. Wash.—^Roche Pruit & Produce 
Co. V. Lane, 255 P. 955, 143 Wash. 
700—^Roche Pruit & Produce Co. v. 
Vaught, 255 P. 953, 143 Wash. 601. 
In Illinois, under the controlling 

statute, if the property was held for 
i payment of money and plaintiff fails 
in his action, judgment in alterna¬ 
tive that plaintiff either pay the bili 
or return the property is proper.— 
Nathan M. Stone Co. v. Ellerson, 230 
IlLApp. 593. 


74. Wash.—Roche Pruit & Produce 
Co. V. Lane, 255 P. 955, 143 Wash. 
700—^Roche Pruit & Produce Co. v. 
Vaught, 255 P. 953. 143 Wash. 601. 

75. Minn.—Security State Bank of 
Ellendale v. Anderson, 236 N.W. 
617, 183 Minn. 322. 

Custody of bankruptcy court 

'Tn replevin by mortgagee to ob- 
tain possession of mortgaged chat- 
tels from the mortgagor, it appear- 
ing that the latter had been ad- 
judged a bankrupt and that the mort¬ 
gaged property was in the custody of 
the federal court, although a return 
of the property cannot be had, de¬ 
fendant was not entitled to a judg¬ 
ment for its value."—Security State 
Bank of Ellendale v. Anderson, 236 
N.W. 617, 183 Minn. 322. 

76. Mo.—^Psters v. Lowenstein, 44 
Mo.App. 406. 

77. 111.—Chase Bros. Piano Co. v. 
Conners, 182 111.App. 418. 

78. Ark.—^Marks v. McGehee, 35 
Ark. 217. 

N.C.—Phillips V. Little, 61 S.E. 49, 
'147 N.C. 282.* 

11 C.J. p 618 note 27. 

79. Ark.—Carroll v. Swicord, 9 S.W. 
2d 783, 177 Ark. 1193. 
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covered by a chattel mortgage, defendant prevails 
on his cross bili for rescission, the judgment should 
award the chattels to plaintiff on placing defendant 
in statu quo.^O Defendant cannot complain that 
the judgment did not expressly determine the ques- 
tion of title to ali the property replevied, where 
the property was returned to him on his giving the 
requisite bond, so that his possession and title can¬ 
not be questioned by plaintiff.^^ In an action to 
replevin chattels for nonpayment of the buyer^s note 
secured by mortgage on the chattels, in which the 
buyer filed a counterclaim, if plaintiff’s note with 
interest exceeds the amount defendant may recover 
on his counterclaim, then plaintiff would be entitled 
to recover in replevin, and his special interest in the 
chattel may be determined, and judgment given ac- 
cordingly, but if recovery on defendanfs counter¬ 
claim should equal or exceed the amount of plain¬ 
tiff’s note, then defendant should have judgment 
for the difference, and plaintiff would fail in re- 
plevin.S 2 Judgment against a labor lien claimant 
and in favor of a mortgagee whose mortgage has 
ceased to be a valid lien should condition possession 
on payment of defendant^s lien.^^ a final judgment 
for plaintiff in replevin is an adjudication that a de- 
fault existed on the chattel mortgage when the suit 
^as commenced,S4 and determines disputed ques- 
tions of fact raised at the trial^s 

In a suit in detinue by the mortgagee against the 
mortgagor, where plaintiff took the property un¬ 
der a replevy bond and foreclosed it under power 


of sale pending the detinue suit, it was proper for 
the judgment to show the balance of the mortgage 
debt ascertained by the verdict, representing the 
amount due after applying the proceeds of the fore- 
closure sale;®® and where the mortgagee sues in 
detinue for possession of the chattel, and in an- 
other count sues on the note secured by the mort¬ 
gage, and the jury return a verdict for plaintiff on 
both counts, a judgment is proper which provides 
that defendant’s payment of the judgment on the 
note count, within the time fixed by law prior to the 
issuance of execution, should be in full satisfaction 
of the judgment rendered.®*^ 

Costs may be taxed in plaintiff^s favor although 
he proved title to only part of the property replev¬ 
ied, where defendant denied and contested his right 
to any of it.®® Absence of a demand for possession, 
although not a defense to an action therefor, may 
be considered in awarding costs.®^ 

§ 245. Damages and Amount of Recovery 

Except in so far as the mortgagee's recovery may be 
limited to his special interest In the property, his dam¬ 
ages and the elements thereof are ascertained under 
rules of general application to the particular remedy in- 
voked. 

In trover by a mortgagee against the mortgagor 
or one holding under him for the conversion of 
the mortgaged property, the measure of damages is 
ordinarily held to be the amount of the mortgage 
debt and interest, not to exceed the value of the 
property.®® In an action against a stranger or a 


80. Mo.—^Maclc International Motor 
Truck Corporation v, Raining, 
App„ 251 S.W. 107, 

81. VSTis.—Stradling v. Nelson, 202 
N.W. 691, 186 Wis. 308. 

82. Mo.—Caruthersville Plumbing & 
Auto Co. v. Lloyd, App., 240 S.W. 
838. 

83. 111.—^Bower v. Popp, 241 111.App. 
568. 

84. Colo. — Prench v. Commercial 
Credit Co., 64 P.2d 127, 99 Colo. 
447. 

85. Colo.—^Rocky Mountain Seed Co. 
V. McArthur, 272 P. 1117, 85 Colo. 
1 . 

Possession 

Judg-ment in plaintiffs favor in re¬ 
plevin action by mortgragee, to recov¬ 
er automobile levied on by defendant, 
determined disputed Question as to 
whether execution sale to third par- 
ty was merely colorable, and whether 
defendant was in fact in possession 
of the car at the time*of commence-r 
ment of the action.—Rocky Mountain 
Seed Co. v. McArthur, supra. 

8Gu Ala;—^Albertville Trading Co. v. 
Critcher, 112 So. 907, 216 Ala. 252.1 


87. Ala.—Singer v. National Bond & 
Investment Co., 118 So. 561, 218 
Ala. 375. 

88. N.C.—Phillips v. Little, 61 S.E. 
49, 147 N.C. 282. 

Wis.—Stradling v. Nelson, 202 N.W. 
691, 186 Wis. 308. 

In trlal of right of property, 
proof of payment to claimant, chat¬ 
tel mortgagee, subsequent to time 
action began, may be cause in prop¬ 
er case for adjudging costs accruing 
before date of payment in favor of 
claimant.—Sanders v. Farrier, Tex. 
Civ.App., 271 S.W. 293. 

89. Ala. — International Harvester 
Co. of America v. Pittman, 147 So. 
144, 226 Ala, 355. 

90. Ga. — Blanchard v. jFarmers' 
State Bank, 124 S.E. 695, 158 Ga. 
780. 

Idaho.—^Bodenhamer v. Pacific Fruit 
& Produce Co., 295 P. 243, 244, 50 
Idaho 248, quoting Corpus Juris. 
111.—^National Bond & Inv. Co. v. Za- 
kos, 230 Ill-App. 608. 

La.—J. H. McMahon & Co. v. Winn 
Motor Co., 8 Lia.App. 775. 

Miss.—Love v. Mississippi Cotton- 
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seed Products Co., 165 So. 446, 174 
Miss. 697. 

Mont.—^Robison v. Dover Lumber Co., 
191 P. 383, 58 Mont. 231. 

Okl.—^Black, Sivalls & Bryson v. 

Loofburrow, 57 P.2d 836, 176 Okl. 
- 506. 

Tex.—Terry v. Spearman, Com.App., 
259 S.W. 563, reversing, Civ.App., 
246 S.W. 103—Universal Credit Co. 
V. Gasow-Howard Motor Co., Civ. 
App., 73 S.W.2d 909, error dis- 
missed. 

11 C.J. p 619 note 33. 

**Highest market value” 

*Where a person brings an action 
for the recovery of damages for the 
conversion of property on which he 
had a chattel mortgage, within two 
or three weeks after he learns of the 
conversion, such action is prosecuted 
with reasonable diligence, and plain¬ 
tiff may elect to recover the “high- 
est market value of the property at 
any time between the conversion and 
the verdict without interest," as pro- 
vided by section 7168, subd. 2 of the 
Compiled Laws."—^Nathan v. Sax Mo¬ 
tor Co., 256 N.W. 228, 64 N.D. 773. 

Manuer of allowiug credits on 
mortgage is immaterial where it 
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trespasser ab initio, however, the mortgagee may 
recover the full value of the property.^^ As against 
a conditional seller of property mortgaged by the 
purchaser, the mortgagee can recover only the value 
of his special interest in the property tiut where 
the conditional seller converted the property by re- 
selling it after the mortgagee tendered the balance 
due him, plaintiff's damages are not limited to the 
difference between the proceeds of the resale and 
the balance due on the conditional sales contract, 
the measure of damages being the amount due under 
the mortgage including interest costs, and attorney’s 
fees.^^ 

In some jurisdictions recovery of damages may 
include interest from the date of conversion,^^ the 
amount expended by plaintiff in followdng the prop¬ 
erty ,^5 and attorney*s fees where the mortgage pro¬ 
vides that it shall cover the expenses of collection.9® 
In a statute authorizing the mortgagee to recover 
the highest market value of the property at any 
time between the conversion and verdict “without 
interest,” the quoted words refer to interest on the 
market value, and do not preclude recovery of in¬ 
terest on the mortgage.97 A mortgagee who ac- 
cepts the net proceeds of a sale of a portion of the 
mortgaged chattels, knowing they were sold in vio- 
lation of the terms of the mortgage, is not in a sub- 
■ sequent action for conversion entitled to recover 
the gross proceeds without deduction of the expens¬ 


es usually incident to such transaction.®^ In an ac¬ 
tion against a warehouseman for conversion of 
chattels stored with the mortgagee’s consent, the 
storage charges are deductible from the amount of 
plaintiffs recovery.^^ Amounts paid by defendant 
to satisfy claims against the property not constitut- 
ing liens prior to the mortgage cannot be deducted 
from the mortgagee^s recoveryA A landlord who 
intervenes claiming a superior lien on the crop can 
recovery only an amount which will suffice com- 
pletely to indemnify him from actual injuryA 

Replevin. While in some jurisdictions a mortga- 
gee*s recovery is limited to his special interest in 
the property,^ ordinarily in replevin by the mortga¬ 
gee, in case a return of the property cannot be had, 
the mortgagee is entitled to a judgment for the 
amount of his debt with interest and costs not in 
excess of the value of the property,^ together with, 
in some jurisdictions, where condition has been 
broken, interest on the value of the property from 
the time it was taken to the date of judgment A 
Likewise when conditions in a note secured by chat- 
tel mortgage making attomey^s fee payable have 
been met, the fee is collectable in a replevin action 
for the mortgaged property,® but there can be no 
recovery of attorney^s fees in the absence of a pro- 
vision therefor in the note or mortgageA The 
mortgagee, if successful, may recover damages for 
the detention of the property,® ^^the measure thereof 


merely went to amount due on mort- 
gag-e and could not have extinguished 
mortgage debt and thus prevent re¬ 
covery, and the assignment of error 
went to the rendition of a judgment 
for plaintifC and not to the amount 
thereof or the improper allowance 
of credits.—^Arnold v, Sutherlin, 114 
So. 140, 216 Ala. 646. 

91. Mass. — Industrial Bankers of 
Massachusetts v. Reid, Murdoch & 
Co., 8 N.E.2d 19. 

11 C.J. p 619 note 34. 

Stipulated value 

Where the mortgage covered other 
property, and the debt was much 
greater than the retail value of the 
property taken, the mortgagee was 
properly given judgment only for 
value stipulated in mortgage, regard- 
less of the retail value thereof.— 
Plauche-Locke Securities v. Securi- 
ties Sales Co. of Louisiana, 125 So. 
729, 169 La. 601. 

92. Cal.—^Pacific Pinance Corpora¬ 
tion V. Hendley, 284 P. 736, 103 Cal. 
App. 335, hearing denied and modi- 
fied on other grounds 285 P. 1048. 

93. Cal.—-Walker v. Houston, 12 P. 
2d 952, 215 Cal. 742, 87 A.L.R. 937. 

94. Mass.—^Barry v. Bennett, 7 Mete. 
354. 

Tex.—Farmers’ State Bank v. Bell, 


Civ.App., 176 S.W. 922—^Barron v. 
San Angelo Nat. Bank, Civ.App., 
13S S.W. 142. 

11 C.J. p 619 note 35. 

95. Mont. — Talmage-Sayer Co. of 
Joliet V. Smith, 7 P.2d 536, 91 
Mont. 289. 

11 C.J. p 620 note 55. 

96. Cal.—^Walker v. Houston, 12 P. 
2d 952, 215 Cal. 742, 87 A.L.R. 937. 

11 C.J. p 619 note 35. 

97. N.D.—^Nathan v. Sax Motor Co., 
256 N.W. 228, 64 N.D. 773. 

98. Tex.—Campbell & Rosson Live' 
Stock Commission Co. v. Border 
Nat. Bank of EI Paso, Com.App.,' 
270 S.W. 539, reversing Border 
Nat. Bank of EI Paso v. Campbell 
& Ro.sson Live Stock Commission 
Co., Civ.App., 248 S.W. 780. 

99. Idaho.—Vollmer Clearwater Co. 
V. Union Warehouse & Supply Co., 
248 P. 865, 43 Idaho 37. 

1. Idaho.—'Vollmer Clearwater Co. v. 
Union Warehouse & Supply Co., 
supra. 

2. N.D.—^Maxbass State Bank v. 
Hurley Farmers’ EI. Co., 156 N.W. 
921, 33 N.D. 272. 

3. S.C.—Greene v. Washington, 89 
S.E. 649, 105 S.C. 137. 
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4. Ariz.—Continental Securities Oo. 
V. Yuma Nat. Bank, 176 P. 572, 
578, 20 Ariz. 13, citing Corpns Ju¬ 
ris. 

Okl.—Todd V. Webb, 272 P. 380, 134 
Okl. 107. 

11 C.J. p 619 note 38. 

Amount due under mortgage 
Measure of alternative recovery, 
in mortgagee’s action of claim and 
delivery to recover cattle for fore- 
closure, is amount due under mort¬ 
gage.—^Aalseth V, Simpson, 231 N.W. 
289, 57 S.D. 118. 

5. Wis.—^Klinkert v. Fulton Storage, 
etc„ Co., 89 N.W. 507, 113 Wis. 
493. 

6. Okl.—First Nat. Bank of Stigler 
V. Howard, 158 P. 927, 59 Okl. 237. 

7. S.C.—Fox V. Fox, 92 S.E. 477, 107 
S.C. 250. 

8. 111.—Mason v. Fenn, 13 111. 525. 
Wis.—^Bates v. Wilbur, 10 Wis. 415. 

STominal damages 

In replevin for furniture claimed 
under a chattel mortgage, an allow¬ 
ance of fifty dollars damages for de- ■ 
tention was excessive, where the tes- 
timony warranted only nominal dam¬ 
ages.—Pool v. Wilkinson, 257 S.W. 
182, 216 Mo.App. 164. 
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being the interest on the value of the property dur- 
ing the period of detention, where such value does 
not exceed the mortgage debt;^ and where it is 
shown that both the taking and the detention were 
unlawful, he is entitled to recover the damages to 
the goods directly caused by the taking and deten¬ 
tion,although the value of the goods is in ex- 
cess of the amount due under the mortgage.^^ In 
the absence of possession or right of possession, 
however, the mortgagee cannot recover damages for 
being deprived of possession and where he is en¬ 
titled to possession merely for the purpose of fore- 
closure he cannot recover the value of the use of 
the property as special damages for its detention.^^ 
Where the mortgagees have taken possession before 
their right accrues and the mortgagor recovers pos¬ 
session of the property by replevin and sells it, the 
mortgagees are entitled to a judgment in the replev¬ 
in action for the amount of their debt less the dam¬ 
ages for the detention of, and damages to, the prop¬ 
erty, notwithstanding their debt is not yet due.^^ 

Where plaintiff wrongfully seized the mortgaged 
property in the replevin action, defendant is entitled 
to recover such actual damages as are right and 
proper under the circumstances.^^ $0, where 
plaintiff converted the property seized, defendant 
is entitled to have the value of the property assess- 
ed as of the date it was taken^® and to recover the 
value of his interest therein^^ together with dam¬ 
ages for the detention where plaintiff was not en¬ 
titled to possession at the time of the seizure of the 
property.^^ A judgment in favor of the mortgagor 


for damages shouid be rediiced by the amount due 
to the mortgagee on the mortgage,^^ unless that 
would resuit in allowing the mortgagee to collect 
his claim before it matured.^O The foregoing rules 
apply on waiver by the mortgagor of return of the 
property wrongfully taken.^t Although damage re- 
sulting from detention will be presumed on judg¬ 
ment for recovery of the chattels by defendant, in 
the absence of evidence of the amount thereof only 
nominal damages can be allowed.22 So although 
judgment is for defendant, it shouid be for nom¬ 
inal damages in case the value of the property does 
not exceed the mortgage lien.23 In an action for 
possession by the mortgagee on the ground that con- 
dition has been broken, defendant cannot recover 
special damages for an alleged wrongful taking by 
plaintiff unless such special damages are alleged 
in his pleading.24 So where the mortgagee prema- 
turely takes possession of the property in a claim 
and delivery action, but before the trial the mortga¬ 
gor defaults, the mortgagor is entitled only to dam¬ 
ages for unlawful detention and the costs of ac- 
tion.25 

In trespass against an officer taking the mort¬ 
gaged property on execution against the mortgagor, 
and holding it until he was paid the amount of the 
execution and his fees by the mortgagee, the meas- 
ure of damages is the amount paid with interest 
together with reasonable compensation for the tak¬ 
ing and detention.26 

In detinue recovery may be had for the use or 
I hire of the mortgaged property during the time it is 


3. Okl.—Chattanooga State Bank v. 
Citizens’ State Bank, 134 P. 954, 
39 Okl. 255. 

10. Beterioration in value 

The mortgagee of an automobile 
may recover from a purchaser from 
the mortgagor for the use of the 
car and the amount it has deteriorat- 
ed, if its value has deteriorated be- 
low the amount due on the mortgage, 
with costs.—^Rogers v. Booker, 113 S. 
E. 671, 184 N.C. 183. 

11. Mass.—^Allen v. Butman, 138 
Mass. 586. 

12. Tex.—Fritz Motor Co. v. Gabert, 
Civ.App., 4i S.W.2d 72, error dis- 
missed. 

13. Wyo.—^^IcDaniel v. Hoblit, 245 
P. 295, 34 Wyo, 509. 

11 C.J, p 620 note 48. 

14. Mo.—Cummings v. Badger Lum- 
ber Co., 109 S.W. 68, 130 Mo.App. 
557. 

15. Wyo.—Jones v. Parker, 273 P. 
687, 39 Wyo. 423. 

jfiLward held proper 
Tex.—Landry v. Erkman, Civ.App., 
69 S.W.2d 206. 


IS. Mo.—Stockham v. Leach, 238 S. 
W. 853, 210 Mo.App. 407. 

17. Mo,—Stockham v. Leach, 238 S. 
W. 853, 210 Mo.App. 407—McWher- 
ter V. Randall, 232 S.W. 1070, 207 
Mo.App. 465. 

18. Mo.—McWherter v. Randall, su¬ 
pra. 

19. Mo.—Stockham v. Leach, 238 S. 
W. 853, 210 Mo.App. 407—McWher¬ 
ter V. Randall, 232 S.W. 1070, 207 
Mo.App, 465. 

11 C.J. p 619 note 42. 

20. Neb.—Manker v. Sine, 53 N.W. 
734, 35 Neb. 746. 

21. Mich.—Theatre Equipment Ac- 
ceptance Corporation v. Betman, 
253 N.W. 201, 266 Mich. 22. 
“Defendant, having waived return 

of the property, was entitled to re¬ 
cover the value thereof as of the 
time of the taking, less the amount 
of plaintif£*s lien thereon at that 
time, and to have damages, if any, 
occasioned by the wrongful taking." 
—Theatre Equipment Acceptance 
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Corporation v. Betman, 242 N.W. 903, 
904, 259 Mich. 245, 

Theater equipment 
Where defendant waived return of 
property after wrongful replevin of 
theater equipment, damages were 
properly confined to value of chat¬ 
tels taken, less amount of plaintift^s 
lien, plus interest on balance due de¬ 
fendant and expense of reinstalling 
property taken.—Theatre Equipment 
Acceptance Corporation v. Betman, 
253 N.W. 201, 266 Mich. 22. 

22. Cal.—Chowchilla Nat. Bank v. 
Nilmeier, 256 P. 298, 83 Cal.App. 
18. 

23. Ohio.—Coe v. Peacock, 14 Ohio 
St. 187. 

11 C.J. p 620 note 44. 

24. S.C.—Fuller v. McLeod, 74 S.E. 
647, 91 S.C. 328. 

25. Mo.—^McWherter v. Randall, 232 
S.W. 1070, 207 Mo.App. 465. 

11 C.J. p 620 note 51, 

28. N.H.—Carpenter v. Cummings, 
40 N.H. 158. 
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detained,27 \vherc the mortgagee voliintarily 

promised to postpone the date for surrendering the 
property, and no demand was made, no damages for 
detention prior to suit hled should be awarded.-^ 
Under some statutes defendant may, upon sugges- 
tion, require the amount of the mortgage debt to 
be ascertained, in which case the issues are broad- 
ened so as to include every item due on the mort- 
gagc,-^ which should be ascertained as of the date 
of the trial, not of date suit brought.^® Where 
defendant pleads breach of warranty by plaintiff as 
to the soundness of the property the purchase price 
of which constitutes the consideration of the mort¬ 
gage, the defense, if sustained, reduces the amount 
of the mortgage debt by the difference between the 
agrced price and the real value at the time of the 
sale.3^ Damages from seizure under the writ plead- 
ed by defendant in set-off and recoupment cannot 
be recovered if too remote.32 

Injtiry to chattels. The measure of damages in 
an action at law by the mortgagee to recover for in- 
jury to the mortgaged property is the value of such 
property, not what the mortgagor may owe the 
mortgagee on the mortgage debt in an accounting 
between them;^^ in an action by a mortgagee 
not entitled to possession to recover damages for 
the impairment of his security, it has been held that 
the damages depend upon the extent to which the 
lien has been impaired, and are confined to the loss 


suffered by the mortgagee for injury to his rever- 
sionary interest^^ In an action for damages to 
property wrongfully removed but subsequently re- 
stored, the mortgagee can recover the difierence in 
value before the wrong and afterward or the cost 
of repair, whichever is less.^^ 

Mifigation of damages. In mitigation of damag¬ 
es it can be shown that the mortgage was fraudu- 
lent as to creditors, although it covered exempt 
property only, and therefore could not be set aside,^^ 
or that plaintiff had received his debt out of the 
goods left in his possession 'P but a return or a 
replacement of the goods after they have been con- 
verted, 2 S or an application of the proceeds to pay 
off a lien which was prior to the mortgage, can¬ 
not be shown in mitigation of damages. Actual 
payment on the debt will be considered in reduction 
of damages.^^ 

Exemplary damages, If the conversion was in 
reckless and wanton disregard of his rights, the 
mortgagee may recover exemplary damages,but 

not otherwise.'^^ 

In an action by a junior mortgagee for conver¬ 
sion the rule stated in Corpus Juris, which has been 
cited with approval, is that he is entitled to recover 
the value of his interest in the mortgaged proper¬ 
ty, and the value of his interest is reduced by the 
amount due on the prior liens.^S 


27. Va.—Hardaway v. Jones, 41 S.E. 
957, 100 Va. 4S1. 

28. Ala. — International Harvester 
Co. of America v. Pittman, 147 So. 
144, 226 Ala. 355. 

29. The pnrpose is to determine the 
amount stili due to be paid the mort¬ 
gagee for the release of the property 
or its value from the judgment in 
detinue.—Albertville Trading Co. v. 
Criteher, 112 So. 907, 216 Ala. 252. 
Attomey’s fees 

Where chattel mortgage note pro¬ 
vides for attorney’s fees under con- 
ditions existing at time of suit, fees 
become part of amount due, provable 
on suggestion.—Johnson v. Hili, 124 
So. 394, 23 Ala.App. 286. 

30. Ala.—Albertville Trading Co. v. 
Criteher, 112 So. 907, 216 Ala. 252. 

31. Ala.—Hood v. Jenkins, 75 So. 
S71, 16 Ala.App. 180, certiorari de- 
nied Ex parte Hood, 76 So. 741, 200 
Ala. 543. 

32. Ala.—Murphy v. Hays, 130 So. 
202, 221 Ala. 566. 

Closing of mill 

In detinue for recovery 6t mort¬ 


gaged live stock, damages from sei¬ 
zure under writ before defendant 
made bond for repossession because 
sawmill was closed down as conse- 
Quence are not recoverable, since too 
remote.—Murphy v. Hays, supra. 

33 . S.C.—^Wylie v. Ohio River, etc.i 
K. Co., 26 S.R 676, 48 S.C. 405. 

Award held proper 
La.—Miller v. Hortman-Salmen Co., 
App.. 145 So. 786. 

34 . N.Y.—Heinaman v. George W. 
Haxton & Son, 272 N.Y.S. 598, 242 
App.Div. 62. 

11 C.J. P 620 note 54. 

35 . N.Y,—Oest v. Ovberg, 246 N.Y.S. 
637, 231 App.Div. 866 . 

30 . Wis.—Jewett v. Fink, 2 N.W. 
1124, 47 Wis. 446. 

37 , Wis.—^Ward v. Henry, 15 Wis. 
239. 

38 . Mass,—Robinson v. Sprague, 125 
Mass. 582. 

Yt.^—Smith v. Anderson, 41 A. 441, 
70 Vt. ,424. 

11 C.J. P 620 note 58, 


39. Ala.—Keith v. Ham, 7 So. 234. 
89 Ala. 590. 

40. Mich.—Huellmantel v. Vinton, 
70 N.W. 412. 112 Alich. 47. 

11 C.J. p 620 note 60. 

41. Vt.—Symes v. Pletcher, 115 A. 
502, 95 Vt. 431. 

42. Tex.—Clifton Mercantile Co. v. 
Haverbekken Bros., Civ.App., 17 S. 
W.2d 856. 

Vt.—Symes v. Pletcher, 115 A. 502, 
95 Vt. 431. 

43. Idaho.—Vollmer Clearwater Co. 
V. Union Warehouse & Supply Co., 
248 P. 865, 866 , 43 Idaho 37, citing 
Corpus' Juris. 

11 C.J. p 605 note 39, p 620 note 61. 

Proceeds of uulawful sale 

Lessors, to whom lessees exeeuted 
second mortgage on furniture pur- 
chased by mortgagors under condi- 
tional sale contract, are entitled to 
surplus proceeds of seller's unlawful 
resale thereof after satisfaction of 
flrst mortgage.—^Walker v. Houston. 

12 P.2d 952, 215 Cal. 742, 87 A.L.R. 
937. 
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§ 246. In General 

Actions between mortgagees for possession of, 
or damages for injury to, the mortgaged property, 
which are specifically treated in §§ 247-254 of tbis 
Title are, in so far as such rules are applicable, gov- 
erned by the same principies as control in an action 
by the mortgagee against the mortgagor or a third 
person; so it may be useful, by way of analogy, 
to refer to §§ 228-245 where actions of the latter 
type are treated in this Title. 

§ 247. Right o£ Action 

As shown infra §§ 248-250, either a junior or 
senior mortgagee may, where the facts authorize 
such relief, maintain an action such as trover, re- 
plevin, or detinue against other mortgagees or com- 
pel them to account for moneys derived from pos¬ 
session of the mortgaged chattels. 

§ 248. - By Senior Mortgagee 

Where the facts authorize such relief, a mortgagee 
can maintain trover, replevin, detinue or an action on 
the case against a subsequent mortgagee interfering with 
hls possessory rights or reversionary Interest In the mort¬ 
gaged chattei. 

Although he may waive the tort and recover the 
proceeds in an action of assumpsit,one holding a 
valid mortgage on personal property may maintain 
an action of trover for the conversion of the prop¬ 
erty against a subsequent encumbrancer,^^ provided 
the first mortgagee has become entitled to possession 
by default or other condition broken;^® So a junior 
mortgagee who seizes and sells the mortgaged prop¬ 
erty may be sued by the holder of the first mortgage 
for a conversion of the propertyand no demand 
is necessary and the holder of the first mortgage 
cannot be compelled to pursue the property by fore- 
closure.49 Plaintiff must recover upon the strength 
of his own title and must not only show that the 


mortgage was executed, but that it was properly re- 
corded.^® In an action against subsequent mort¬ 
gagees with notice of plaintifPs prior mortgage, 
defendants can claim no greater rights than the 
mortgagor could assert in an action against him, as 
where the mortgagor could claim failure of consid- 
eration for the first mortgage only to the extent of 
supplies promised but not furnished.^^ In an ac¬ 
tion for a conversion which is not established, plain¬ 
tiff cannot recover the excess of the proceeds of 
sale of the mortgaged chattels over the debt secured 
by defendant’s mortgage as money had and receiv- 
ed.52 

A first mortgagee entitled to possession may 
maintain replevin against a second mortgagee^2 or 
his assigns,^^ and his right so to proceed under the 
mortgage is not waived by the fact that instead of 
instituting foreclosure proceedings on the mortgage 
he had previously sought to get his money from a 
third person who had promised to purchase the 
mortgage.55 A first mortgagee cannot recover the 
property from the second mortgagee in replevin 
without first tendering him the amount of expendi- 
tures made by him for the preservation of the mort¬ 
gaged property with the consent of the first mort¬ 
gagee. ^ 6 

By virtue of his interest as mortgagee, a first 
mortgagee may maintain an action on the case as 
against a junior mortgagee having actual notice of 
the first mortgage, who wrongfully impairs his se- 
curity-^*^ 

In detinue the superior equity of a mere equita- 
ble mortgage will not prevail as against a subse¬ 
quent mortgagee. 5 8 

§ 249. - By Junior Mortgagee 

A junior mortgagee with a superior right of posses¬ 
sion may in a proper case maintain trover or replevin 
against a senior mortgagee. 


44. Md.—^Leighton v. Preston, 9 Gill 

201 . 

11 C.J. p 620 note 65. 

45. Idaho.—^Mahoney v. Citizens’ 
Nat. Bank of Salmon, 271 P. 935, 
47 Idaho 24. 

Tex.—Citizens' Guaranty State Bank 
V. Johnson, Civ.App., 211 S.W. 271. 

11 C.J. p 620 note 62. 

46. Mo.—Chandler v. West, 37 Mo. 
App. 631. 

Wis.—^Klinkert v. Pulton Storage, 
etc., Co., 89 N.W. 507, 113 Wis. 493. 

47. Cal.—United Bank & Trust Co. 
of California v. Powers, 265 P. 403, 
89 Cal.App. 690. 


Tex.—^Parlin, etc., Co. v. Moore, 66 
S.W. 798, 28 Tex.Civ.App. 243. 

4^ Cal.—^United Bank & Trust Co. 
of California v. Powers, 265 P. 403, 
89 Cal.App. 690, 

49. Tex.—^Parlin, etc., Co. v. Moore, 
66 S.W. 798, 28 Tex.Civ.App. 243. 

50. N.C.—^Foy & Shemwell v. Hur- 
ley, 90 S.E. 582, 172 N.C. 575. 

51. Tex.—^Harris v. N. Parker & 
Son, Civ.App., 23 S.W.2d 745. 

52. Ala.—Simpson v. Hinson, 7 So. 
264, 88 Ala. 527. 

11 C.J. p 621 note 66. 

53. Mo.—McElvain v. Dorroh, App., 
204 S.W. 824. 


Wyo.—^Pinance Corporation of 

Wyoming v. Commercial Credit 
Co., 283 P. 1100, 41 Wyo. 198. 

11 C.J. p 621 note 67. 

54. Mass.—^Roberts v. White, 15 N. 
E. 568, 146 Mass. 256. 

55; Wyo.—^Finance Corporation of 
Wyoming v. Commercial Credit 
Co.. 283 P. 1100, 41 Wyo. 198. 

56. Ark.—McKennon v. May, 39 Ark. 
442. 

57. Ga.—^People’s Bank of Richland 
V. Farmers' State Bank, 122 S.E. 
636, 32 Ga.App. 42. 

58. Ala.—Bradford v. Procter, 96 
So. 203, 209 Ala. 299. 
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A second mortgagee may maintain an action 
igainst the first mortgagee for the wrongful con- 
/ersion of the property covered by both mortga- 
yes59 after a tender of the payment of the senior 
nortgage,60 and where he is entitled to possession 
ht may bring replevin but unless he shows a su¬ 
perior right to possession a second mortgagee can- 
tiot recover against the first mortgagee for a con- 
version,®2 nor can he recover possession of the chat- 
tels.®2 Thus the second mortgagee cannot main¬ 
tain replevin against a first mortgagee in posses¬ 
sion unless the mortgage has been satisfied,®^ or 
unless the first mortgagee is exercising an unlaw- 
ful or unauthorized control over the property 
nor may a subsequent mortgagee recover damages 
from a prior mortgagee unless it appears that the 
value of the property at the time of conversion ex- 
ceeded the amount of the prior mortgagee^s claim.^® 
Where the first mortgage is regarded as convey- 
ing the legal title, it is held that a second mortga¬ 
gee acquires a mere lien which will not support ei- 
ther trover67 or detinue^S against the first mortga¬ 
gee and those holding under him. Furthermore, a 
second mortgagee, not being vested with legal title, 
cannot maintain an action predicated on such title 
against the first mortgagee, although the first mort¬ 
gagee remains in possession after the satis faction 
of his mortgage.®^ The holder of a second lien on 
property who claims damages through the act of a 
prior chattel mortgagee cannot recover if his lien 
is also secured by other property of sufficient value 
to pay.itJ® 


§ 250. - Accounting 

A mortgagee may be compelled to account to other 
mortgagees for moneys derived from his possession of 
the mortgaged chattels. 

The otkers may compel an accounting in equity 
if one of several mortgagees takes possession of the 
mortgaged property and derives a profit from its 
use,"^ or fraudulently seils the property and refuses 
to apply the proceeds of the sale to the satisfaction 
of the mortgage liens/- provided there is no ade- 
quate remedy at la\v;’3 and the substitution of a 
receiver for defendant senior mortgagee does not 
alter or diminish plaintiff^s cause of actiond^ 

§ 251. Pleading 

The rules of pleading applicable in civii actions of 
the same form generally, control actions between mort¬ 
gagees. 

In actions between mortgagees for conversion'^^ 
or in replevin^^ plaintifif’s pleadings must allege the 
facts constituting his cause of action. So, in re¬ 
plevin by a junior against a senior mortgagee whose 
mortgage is invalid against third persons, plaintiff 
must aver a compliance with the recording acts,*^*^ 
and if his petit ion shows that his debt has matured, 
he must positively aver a compliance with statutory 
requirements as to renewal of the mortgage.'^^ 
When a first mortgagee sues a second mortgagee 
who has sold the property under his mortgage, the 
complaint must allege a right to possession"^ or a 
demand for possession,but where the right to 
possession is alleged and the conversion has actu- 
ally occurred it is held unnecessary to allege and 
prove a demand upon defendant and its refusal to 
deliver the chattels. 


59. Ala.—Brock v. Culpepper, 116 
So. 126, 217 Ala. 289. 

Tex.—Holmes v. Klein, Civ.App., 84 
S.W.2d 621, error dismissed. 

11 C.J. p 605 note 37, p 621 note 71. 

60. Mich.—Schmittdiel v. Moore, 79 
N.W. 195, 120 Mich. 199. 

S.D.—De Luce v. Root, 80 N.W. 181, 
12 S.D. 141. 

61. Wis.—Pierce v. Westby State 
Bank, 261 N.W. 752, 218 Wis. 648, 

62. Mass.—Wing y. Bishop, 9 Gray 
223. 

N.C.—McBrayer v. Haynes, 44 S.E. 

115, 132 N.C. 608. 

11 C.J. p 621 note 72. 

63. Mo.—^Powell V. Tinsley, 119 S. 
W. 47, 137 Mo.App. 551. 

64. Kan.—Smith-McCord Dry Goods 
Co. V. Burke, 66 P. 1036, 63 Kan. 
740. 

N.C.—^McBrayer v. Haynes, 44 S.E. 
115, 132 N.C. 608. 

65. Kan.—Smith-McCord Dry Goods 
Co. V. Burke, 66 P. 1036, 6,3 Kan. 
740. 


66. Ark.—Bonner v. Stroud Bros. 

Gin, 2S9 S.W. 766, 172 Ark. 569, 

11 C.J. p 621 note 74. 

6!7. Ala.—Butler Cotton Oil Co. v. 
G. H. Campbell & Son, 78 So 643, 
16 Ala,App. 445. 

11 C.J. p 605 note. 43. 

68. Ala,—Baker v. Patterson, 55 So. 
135, 171 Ala. 88. 

69. Ky.—Hume v. Breck, 4 Litt. 2S4. 
11 C.J. P 605 note 45. 

70. S.D.—^Erickson v. Carlberg Co., 
223 N.W. 195, 54 S.D. 296. 

11 C.J. p 621 note 76. 

71. Ark.—^Franklin v. Meyer, 36 
Ark. 96. 

111.—^Martin v. Sexton, 112 IlLApp. 
199. 

11 C.J. p 621 note 77. 

72. Kan.—^Parmers* State Bank of 
Lindsborg v. Commercial State 
Bank of Lindsborg, 16 P.2d 543, 
136 Kan. 447. 

73. 111.—Martin v. Sexton, 112 111. 
App. 199. 
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74. Kan.—Farmers' State Bank of 
Lindsborg v. Commercial State 
Bank of Lindsborg, 16 P.2d 543, 
136 Kan. 447. 

75. Fetition held sufficient 

Tex.—Citizens’ Guaranty State Bank 
V. Johnson, Civ.App., 211 S.W. 271. 

76. Dak.—Madison Nat. Bank v. 
Farmer, 40 N.W. 345, 5 Dak. 282. 

11 C.J. p 621 note 79. 

77- Mont.—Cope v, Minnesota Type 
Pdy. Co., 49 P. 3S7, 20 Mont. 67. 

78. Mont.—Cope v. Minnesota Type 
Fdy. Co., supra. 

79. Wash.—Binnian v. Baker, 32 P. 
1008, 6 Wash. 50. 

Allegations held sufficient 
Ala.—^Long v. Pittman, 95 So. 18, 
208 Ala. 621. 

I Or.—Eade v. First Nat. Bank, 242 P. 
833, 117 Or. 47, 43 A.L.R. 374. 

80. Wash.—^Binnian v. Baker, 32 P. 
1008, 6 Wash. 50. 

81. Or.—^Eade v. First Nat. Bank, 
242 P. 833, 117 Or. 47, 43 A.L.R, 
374. 
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Defendant who, in an action by the prior mortga- 
gee, relies upon an equitable defense must allege 
all facts necessary to establish answer al- 

leging failure of plaintiff claiming under a crop 
mortgage to furnish the mortgagor with sufficient 
supplies to cultivate the crop does not show a total 
failure of consideration.SS Although a statute pro¬ 
vides that the lien of a crop mortgage shall attach 
only to crops next maturing after the execution 
thereof, in an action by a mortgagee of realty for 
conversion of a crop sold on foreclosure of a chat- 
tel mortgage thereon, the answer is not demurrable 
for failure to allege that the crop sold was the one 
next maturing after the execution of the mortgage, 
nor is the answer defective because not stating the 
mortgage was filed of record and the time and place 
thereof where plaintiffi was accurately informed 
thereof by reference to an attached exhibit.^^ 

IssueSj proof, and variance. In replevin by a 
second chattel mortgagee against one claiming un¬ 
der a prior mortgage the question of failure of con- 
sideration of the second mortgage as between plain- 
tiff and the mortgagor is immateriales In replevin 
by the first mortgagee against the second mortgagee 
who has foreclosed his mortgage, the latter may 
avail himself of the defense that after-acquired 
goods were not covered by the first mortgage, under 
a general denial, and need not plead it affirmatively, 
but the prior mortgagee cannot assert an estoppei 
on the part of the junior mortgagee unless he 
pleads it.es A second mortgagee who relies on the 
release of the first mortgage to give him priority 
must plead such release.e7 

§ 252. Evidence * 

General rules of clvil actions as to the burden of 


14 C.J.S. 

proof, and as to the admissibility, and welght and suffi- 
ciency of evidence apply. 

In actions between mortgagees the burden of 
proof is on the party having the affirmative of the 
issue.^^ Thus, the burden is on plaintiff to estab¬ 
lish all facts necessary to constitute a cause of ac¬ 
tion,^9 including his title,^^ and the fact that the 
chattels claimed are the identical ones described in 
his mortgage and the burden is on the holder of 
a second lien who claims damages through the act 
of a prior chattel mortgagee, whereby the lien was 
lost, to prove that other property by which his lien 
is also secured is inadequate.92 When plaintiff dis- 
charges his preliminary burden and establishes a 
prima facie case, the burden shifts to the opposite 
party to establish his defense.93 Thus, in detinue 
the burden is on him to prove the bona fides of his 
title.9^ 

Under the principies applicable to civil actions 
generally, the evidence in an action between mortga¬ 
gees must be relevant and material,^^ but subject to 
this nile evidence is admissible to establish the iden- 
tity of the chattels claimed,96 ownership,97 inva¬ 
lidi ty of defendanfs mortgage,98 defendanfs effort 
to spoliate evidence of plaintiffis title,?9 or notice.^ 
In an action between mortgagees, it was held error 
to exclude a mortgage containing a clause allowing 
the mortgagee to take possession at any time and 
in an action by the mortgagee of realty for conver¬ 
sion of grain sold by the sheriff on foreclosure of 
a chattel mortgage, notices of the sheriff^s sale un¬ 
der the chattel mortgage and foreclosure and the 
sheriffis certificate of report of sale are properly 
admitted.9 

Plaintiff must establish his case by a preponder- 
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82. Mass.—Roberts v. "White, 15 N. 
E. 568, 146 Mass. 256. 

11 C.J. p 620 note 63 [a]. 

83. Tex.—Harris v. N. Parker & Son, 
Civ.App., 23 S.W.2d 745. 

84- Mont.—National Life Ins. Co. 

of XJ. S. of America v. Baker, 23 
P.2d 1098, 94 Mont. 600. 

85. Mo.—^Weber Impl. Co. v. Dun- 
ard, 120 S.W. 608, 140 Mo. 476. 

8 S. Mo.—^Kolkmeyer v. J. S. Merrell 
Drug Co., 141 S.W. 1164, 162 Mo. 
App. 1. 

87. Tex.—Ross v. Strahorn-Hutton- 

Evans Commn. Co., 46 S.W. 398, 18 
Tex.Civ.App. 698. 

88 . S.D.—^Hanover Nat. Bank v. 

Farmers’ & Merchants’ State Bank, 
227 N.W. 67, 55 S.D. 598. 

11 C.J. p 621 note 87. 

88 . S.D.—Hanover Nat. Bank v. 

Farmers’ & Merchants’ State Bank, 
supra. 


30. Tex.—^Livezey v. Putnam Supply 
Co., Civ.App., 30 S,W.2d 902, error 
refused. 

91. S.D.—Hanover Nat. Bank v. 
Farmers’ & Merchants’ State Bank, 
227 N.W. 67, 55 S.D. 598. 

92. S.D.—^Erickson v. Carlberg Co., 
223 N.W. 195, 54 S.D. 296. 

11 C.J. p 621 note 75. 

93. Ala.—^Danzey v. Dothan Guano 
Co., 121 So. 456, 28 Ala.App. 105. 

94. Ala.—Danzey v. .Dothan Guano 
Co., supra. 

95. Ga.—People's Bank of Richland 
V. Farmers’ State Bank, 122 S.E. 
636, 32 Ga.App. 42. 

Valae of property not involved 
In action for diminution of se- 
curity, evidence of value of property, 
other than that wrongfully disposed 
of by defendant, was inadmissible.— 
People’s Bank of Richland v. Farm- 
ers' State Bank, supra, 
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90. U.S.—^Pirst Nat. Bank & Trust 
Co. of Oklahoma City, Okl., v. 
Stock Yards Loan Co., C.C.A.Mo., 
65 F.2d 226, certiorari denied 54 S. 
Ct. 65, 290 U.S. 648, 78 L.Ed. 562. 

97. Colo.—Thomas v. First Nat 
Bank, 51 P.2d 589, 97 Colo. 474. 

98. Tex.—Livezey v. Putnam Sup¬ 
ply Co., Civ.App., 30 S.W.2d 902, 
error refused. 

99. Ala.—Dutton v. Gibson, 148 So. 
397, 226 Ala. 657. 

1. Kan.—^Farmers* State Bank of 
Lindsboij^g v. Commercial State 
Bank of Lindsborg, 16 P.2d 643, 
136 Ean. 447. 

2 . N.Y.—Independent Brewing Co. 
' V. Durston, 106 N.Y.S. 686, 55 Misc. 

498. 

3. Mont.—National Life Ins. Co. of 
U. S. of America v. Baker, 23 P. 
2d 1098, 94 Mont 600. 
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ance of the proof,* and general rules as to weight 
and sufficiency of the evidence apply.® 

§ 253. Trial and Judgment 

In an action between mortgagees, general rules as to 
instructions, questions of law and fact, verdict, and 
judgment apply. 

In accordance with the general rules applicable 
in the trial of a civil case generally, in actions be¬ 
tween mortgagees for conversion the court shoiild 
correctly instruet the jury as to the law applicable 
to the case, granting proper requested instructions 
where their submission is justified by the evidence.® 
Where there is conflicting evidence, the court should 
submit to the jury questions of fact.7 Accordingly, 
in an action for conversion it is for the jury to de- 
termine questions relating to payment,® priority of 


the mortgages,^ or whether a mortgagee accepted a 
new mortgage thereby extinguishing a prior mort- 
gage;i® and in an action for replevin, priority of 
the mortgages,^! or what constitutes a reasonable 
time for calves to follow their mothers and re- 
main covered by the mortgage lien,^- are likewise 
jury questions. Questions relating to a contention 
that defendants were fraudulently endeavoring to 
absorb more property than was necessary to the 
payment of their prior claim may be determined in 
replevin.13 A verdict is properly directed in an 
action of replevin where the facts are undisputed or 
there is no substantial conflict in the evidence, 
but a verdict should not be directed for one mort¬ 
gagee where there is ample evidence to support a 
verdict for the other either in a possessory action^® 
or in an action for damages and it is error to di- 


4. S.D.—Hanover Nat. Bank v. 
Farmers’ & Merchants’ State Bank, 
227 N.W. 67. 55 S.D. 598. 

Tex.—Otjen v. Mitchell, Civ.App., 27 
S.W.2d 835. 

11 C.J. P 621 note 88. 

5. Evidence held suffleient 

(1) To establish title in junior 
mortgagee, suing for mortgaged 
chattels.—Livezey v. Putnam Supply 
Co., Tex.Civ.App., 30 S.W,2d 902, er¬ 
ror refused. 

(2) To justify finding as to inter- 
est of defendant mortgagee in prop¬ 
erty.—Forgan v. Bridges, Mo.App., 
2S1 S.W. 134, 

(3) To establish notice and knowl- 
edge of junior mortgage.—Farmers’ 
State Bank of Lindsborg v. Commer- 
cial State Bank of Lindsborg, 16 P, 
2d 543, 136 Kan. 447. 

(4) To Show that subsequent 
mortgagees had no knowledge of 
first mortgage.—J. I. Case Thresh- 
ing Mach. Co. v. Goldberg, 239 N.W, 
745, 59 S.D. 289. 

(5) To establish fraud in sale as 
against junior mortgagee.—Farmers’ 
State Bank of Lindsborg v. Commer- 
cial State Bank of Lindsborg, supra. 

(6) To Show conversion by holder 
of subsequent mortgage. 

Colo.—First Nat. Bank v. American 
State Bank of Brighton, 215 P. 473, 
73 Colo. 254. 

Tex.—American Trust & Savings 
Bank v. Whitaker, Civ.App., 2 S. 
W.2d 356, error dismissed. 

(7) To Show that converted prop¬ 
erty was covered by mortgage. 

Colo.—First Nat. Bank v. American 

State Bank, of Brighton, supra. ♦ 
Mont.—Talmage-Sayer Co. of Joliet 
v. Smith, 7 P.2d 536, 91 Mont. 289. 

(8) To justify finding that chat¬ 
tels described in subsequent mort¬ 
gage were not coVered by earlier 
mortgage.—Farmers’ & Merchants’ 
State Bank of West Concord v. 


Nummedahl, 207 N.W. 313, 166 Minn. 
144. 

(9) To establish that grantee un¬ 
der trust deed took possession with 
grantor’s consent as “mortgagee in 
possession.’’—^Nelson v. Bowen, 12 P. 
2d 1083, 124 CaLApp. 662. 

Evidence held insnfficient 

(1) To Show unreasonable delay 
before commencing action.—Farmers’ 
State Bank of Lindsborg v. Commer- 
cial State Bank of Lindsborg, 16 P. 
2d 543, 136 Kan. 447. 

(2) To warrant judgment for ju¬ 
nior mortgagee.—Barnett v. Griz- 
zell, 162 So. 407, 26 Ala.App. 472. 

(3) To Show loss of plaintiff's first 
lien through his fault.—United Bank 
& Trust Co. of California v. Powers, 
265 P. 403, 89 Cal.App. 690. 

(4) To prove plaintiffs title under 
mortgage.—Gannon v. Denton, Mo, 
App., 35 S.W.2d 960. 

(5) To identify chattels in dispute 
as those covered by plaintifi's mort¬ 
gage, 

Kan.—Pwagland v. Watkins Nat. 

Bank. 283 P, 632, 129 Kan. 426. 
S.D,—Hanover Nat. Bank v. Farm- 
ers’ & Merchants’ State Bank, 227 
N.W. 67, 55 S.D. 598. 

(6) To Show that defendant con¬ 
verted proceeds of sale of chattels. 
Mont.—^Talmage-Sayer Co. of Joliet 

V. Smith. 7 P.2d 536, 91 Mont. 289. 
Tex.—Otjen v. Mitchell, Civ.App., 27 
S.W.2d 835, 

(7) To Show conspiracy between 
defendant mortgagee and mortgagor. 
U.S.—First Nat. Bank & Trust Co. 

of Oklahoma City, Okl., v. Stock 
Yards Loan Co., C.C,A.Mo., 65 F.2d 
226, certiorari denied 54 S.Ct. 65, 
290 U.S. 648, 78 L.Ed. 562. 

Mont.—Talmage-Sayer Co. of Joliet 
V. Smith, supra. 

(8) To support finding that mort¬ 
gagee appropriated mortgagor’s 
property after putting him under 
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duress.—First Nat. Bank & Trust Co. 
of Oklahoma City, Okl., v. Stock 
Yards Loan Co., supra. 

(9) To Show that mortgagee sold 
property after suing on debt.—Mc- 
Inerney Conway Finance Corpora¬ 
tion V. Smith, 295 P. 273, 42 Wyo. 
380, 73 A.L.R. Sol. 

G. Ala.—Stewart Bros, v, Lindsey, 
106 So. 41, 213 Ala. 659. 

7. N.C.—Cotter-Underwood Co. v. 

Wise, 129 S.E. 591, 190 N.C. 861. 
Tex.—Home Ins. Co. v. Klous, Civ. 

App., 58 S.W.2d 176, error refused. 
a Ala.—Long v. Pittman, 95 So. 18, 
208 Ala. 621. 

9. Ala.—^Dutton v. Gibson, 131 So. 
567, 222 Ala. 191. 

Okl.—Blevins v. W. A. Graham Co., 
182 P. 247, 72 Okl. SOS. 

Trial without jury 

On issue of priority of chattel 
mortgage liens, whether plaintiff had 
actual or constructive notice of de- 
fendanfs prior unrecorded mortgage 
vras a question for the court trying 
the case without a jury.—Lone Star 
Finance Corporation v. Pulbright, 
Tex.Civ.App.. 61 S.W.2d 562. 

10. Ala.—Stewart Bros. v. Lindsey, 
106 So. 41, 213 Ala. 659. 

11. Mo.—Geiser Mfg. Co. v. Todd, 
App., 204 S.W. 287. 

N.D.—Jacobson v. Forbragd, 171 N. 
W. 624, 42 N.D. 1. 

12. Neb.—Leisy v. Kan e. 259 N.W. 
526. 128 Neb. 594. 

la Kan.—Moffatt v. Fouts, 160 P, 
1137. 99 Kan. 118. 

14. Colo.—Thomas v. First Nat. 
Bank, 51 P.2d 589, 97 Colo. 474. 

15. Ala.—^Kinney Bros. v. Johnson, 
110 So. 561, 21 Ala.App. 609. 

16. Miss.—Maris v. Levy, 72 So. 
860, 112 Miss. 77. 

Evidence held sufficient to go to 
the jury,—Miller v. White, Tex.Civ. 
App., 264 S.W. 176. 
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rect a verdict for defendant in an action by a sec- 
ond mortgagee against a first mortgagee for the 
conversion by the latter of property covered by 
both mortgages, where it appears that the value of 
the property converted exceeds the amount due on 
the first mortgage lien.i'^ Where the only issue in 
a mortgagee^s replevin action against a subsequent 
mortgagee, was the right to possession and damages 
for detention, and the court directed a verdict for 
the transferee of defendanfs mortgage, who inter- 
vened, the court should have directed a verdict for 
defendant.^ 8 

The sufficiency of the verdict and judgment is 
governed by the general niles applicable to the par- 
ticular form of action resorted toA^ In an action 
in replevin by the senior mortgagee, plaintifTs 
judgment may be for the value of the chattel in 
Heu of delivery;20 and the junior mortgagee who 
wrongfully detained property found to be of value 
sufficient to pay off both mortgages is not entitled 
to a money judgment against plaintiff for his lien, 
without first tendering to plaintiff the amount of 
the prior lien.^i 

§ 254. Damages and Amount of Recovery 

The damages are measured by the successfui party^s 
interest in and the value of the mortgaged chattel. 

In an action between mortgagees, plaintiff^s re¬ 
covery is limited to the amount of his interest in 


the property or to the amount of his debt with in¬ 
terest not exceeding the value of the property,22 
with attorney^s fees when provided for in the mort¬ 
gage or note secured thereby.22 So, where the 
senior mortgagee without foreclosure sells the prop¬ 
erty at private sale and is sued by the junior mort¬ 
gagee for conversion, if the value of the property 
sold is less than the amount secured by defendant’s 
mortgage and the sale is not fraudulent, the junior 
mortgagee can recover no damages.2^ Where a 
mortgagee suing a prior mortgagee for conversion 
has other security he is, as shown supra § 249, en¬ 
titled to recover at all only in the event that his 
remaining security is insufficient to pay the debt 
secured; and then his recovery is limited to so' 
much of the excess in value of the property con¬ 
verted over the amount due on the prior mortgage 
as, with the remaining security, would be sufficient 
to pay the amount due him.25 

Under the statutes relating to replevin in some ju- 
risdictions the first mortgagee may, when the prop¬ 
erty has been in the possession of the second mort¬ 
gagee but is not in his possession at the time of 
suit, recover the value of the property.26 Where 
the second mortgagee is in possession under his 
mortgage, the first mortgagee is not entitled to dam¬ 
ages in replevin for the unlawful detention of the 
property unless a demand has been made before 
suit.27 The damages to which the senior mortgagee 


17. N.D.—Clendening v. Hawk, 79 
N.W. 878, 8 N.D. 419. 
la. XJ.S.—^Radetsky v. Gramm-Bern- 
stein Motor Truck Co., C.C.A.C 0 I 0 ., 
4 F.2d 965. 

19. Mich.—^Williams v. Bresnahan, 
33 N.W. 739, 66 Mich. 634. 

Mo.—Hubbell v. Allen, 3 S.W. 22, 90 
Mo. 574—^Williamson v. Gottschalk, 
1 Mo.App. 425. 

Conformity to proof 
Awarding* judgment to chattel 
mortgagee suing in replevin is not 
erroneous because there was no 
proof of value of goods contained in 
writ of replevin where mortgagee 
was at least entitled to nominal 
damages.—^Bloch v. Egert, 172 A. 523, 
12 N.J.Misc. 445. 

20. Colo.—^Wolf V. Larimer County 
Bank & Trust Co., 246 P. 285, 79 
Colo. 376. 

21 . Mich.—Olin v. Lockwood, 60 N. 
W. 972, 102 Mich. 443. 

11 C.J. p 621 note 90 Ea]. 

22 . Or.—Nichols v. Jackson County 
Bank, 298 P. 908, 136 Or. 302—Eade 
V. First Nat. Bank, 242 P. 833, 117 
Or. 47, 43 A.L.R. 374. 

11 C.J. p 622 note 92. 

Full amount due 

Where the value of the chattel was 


in excess of the amount due under 
the first mortgage, the measure of 
damages as against a subsequent 
mortgagee who converted the mort¬ 
gaged property, is the full amount 
due under the first mortgage, includ- 
ing interest and attorney fees.—Hop- 
kins V. Anderson, 21 P.2d 560, 218 
Cal. 62. 

As governed by 2 uortgagor’s interest 
Under a mortgage covering all of 
the mortgagor’s undivided interest in 
the chattel, the value of the mortga- 
gor’s interest at the time of the con¬ 
version by a subsequent mortgagee 
is the mortgagee's measure of dam¬ 
ages.—Mahoney v. Citizens' Nat. 
Bank of Salmon, 271 P. 935, 47 Idaho 
24. 

Impairxuent of security 
First mortgagee, in action on case 
as against junior mortgagee having 
actual notice of first mortgage, who 
wrongfully impairs security, may re¬ 
cover to extent that security has 
been diminished, damages within 
value of mortgaged property and not 
in excess of debt secured.—^People’s 
Bank of Richland v. Farmers' State 
Bank, 122 S.E. 636, 32 Ga.App. 42. 

Xiiability of senior mortgagee 

"Where two mortgages are of equal 
dignity covering the same property 
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in favor of different mortgagees, 
senior mortgagee is liable to junior 
mortgagee for conversion of prop¬ 
erty to extent of its market or in- 
trinsic value at time of conversion.” 
—Holmes v. Klein, Tex.Civ.App., 84 
S.W.2d 521, error dismissed. 

23. Cal.—Hopkins v. Anderson, 21 P. 
2d 560, 218 Cal. 62. 

Or.—Eade v. First Nat. Bank, 242 P. 
833, 117 Or. 47, 43 A.L,R. 374. 

Amount of attomey’s fee 
In action for conversion, plaintiff 
was entitled to what would have 
been reasonable attorney’s fee for 
foreclosure of mortgage if property 
had not been converted and mort¬ 
gage had been foreclosed.—^Nichols 
V, Jackson County Bank, 298 P. 908, 
136 Or. 302. 

24. Neb.—^Dempster Mill Mfg. Co. 

V. Wright, 95 N.W. 806, 1 Neb., 
Unoff., 666. 

N.D.—Lovejoy v. Merchants’ State 
' Bank, 67 N.W. 956, 5 N.D. 623. 

25« S.D.—Erickson v. Carlberg Co., 
223 N.W. 195, 54 S.D. 296. 

26. Neb.—Lininger v. Mills, 45 N. 

W. 463, 29 Neb. 297. 

27. lowa.—^Nichols v. Sheldon Bank, 
67 N.W. 582, 98 lowa 603. 
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is entitled for detention is the legal interest on the 
value of the goods from the time of taking until the 
trial, and not the value of the use during such 
time.2^ In replevin by a subsequent mortgagee in 
good faith against a prior mortgagee who failed 
timely to file a renewal affidavit as required by law, 
defendant is not entitled to assert a prior claim on 
the chattel for warehousemen’s charges he paid 
with the expectation of being reimbursed by the 
mortgagor.29 In replevin by a first mortgagee 
against a second mortgagee who had replevined the 
mortgaged property from the mortgagor, all dam- 
ages sustained by defendant because plaintiff took 


back property covered by the mortgage can be de- 
termined, but defendant whose mortgage covered' 
only one chattel cannot complain that plaintiff 
whose mortgage covered that chattel and another 
one took back the latter without selling it under 
the mortgage, nor can defendant question the suffi- 
ciency of the consideration allowed for the chattel 
taken back and credited upon the mortgage.^o 

Recoiipment in action by jimior raortgagee. 
Where the junior mortgagee of* chattels sues the 
senior mortgagee for a conversion thereof, the 
senior mortgagee may recoup the value of his spe- 
cial interest in the property.Sl 


K INJUNCTIOKS 


§ 255. In General 

Injunction will not issue as of right where there are 
other adequate remedies. 

An injunction will not issue as a matter of right 
where it is not necessary to protect the rights of the 
interested parties, and where other proceedings al- 
ready accepted by the parties afford a complete 
remedy.22 Thus, while a judgment creditor of a 
chattel mortgagor with lien perfected on the mort¬ 
gaged chattel may invoke the jurisdiction of equity 
to determine the validity of the chattel mortgage, 
where the judgment creditor has elected to sell the 
chattel in disregard of the mortgage and has bought 
it in, such equitable jurisdiction cannot be invoked 
to restrain the mortgagee’s action of replevin with¬ 
out any showing that the law court will not be able 
to determine'fully* the rights of the parties.33 

§ 256. Suit by Mortgagor 

In absence of other adequate remedy, fmproper !n- 
terference with the mortgagor’s rights may be enjoined. 

The mortgagor may resort to equity to enjoin an 
improper interference on the part of the mortgagee 
with the property mortgaged in derogation of the 


mortgagor’s rights, wherever there is no adequate 
remedy at law.^^ 

§ 257. Suit by Mortgagee 

A chattel mortgagee may in a proper case restrain 
the mortgagor, or purchasers from, or creditors of, the 
mortgagor, from interfering with his rights in the mort¬ 
gaged chattel. 

To prevent interference with or destruction of the 
property by the mortgagor, the mortgagee may 
maintain a bili in equity for an injunction and re- 
ceiver, although the time for payment set out in 
the mortgage has not arrived,35 and, where the 
mortgagee has legal title and the right of immediate 
possession, he may by injunction restrain the mort¬ 
gagor from selling the chattels and placing them 
beyond the reach of the mortgagee or the control 
of the court.36 The mortgagee has this remedy also 
against purchasers with notice and without consid- 
eration.37 If the mortgagor is allowed to “conduct 
its ordinary business” in disposing of the mortgag¬ 
ed chattels, the mortgagee cannot enjoin a removal 
of the goods from the state.38 The mortgagee of 
chattels may enjoin a sale of the mortgaged proper¬ 
ty by attaching creditors of the mortgagor if such 
sale endangers his rights.^S 


28. Colo.—^Austin v. Terry, 58 P. 
810, 13 Colo.App. 141. 

Wis.—^Klinkert v. Fulton Storage, 
etc., Co., 89 N.W. 507, 113 Wis. 493. 
11 C.J. p 622 note 96. 

29. Wis.—^Pierce v. Westby State 
Bank, 261 N.W. 752, 218 Wis. 648. 

30. Mo.—^McElvain v. Dorroh, App., 
204 S.W. 824. 

31. N.D.—Clendening v. Hawk, 79 
N.W. 878, 8 N.D. 419—^Lovejoy v. 
Merchants’ State Bank, 67 N.W. 
956, 6 N.D. 623. 


32. Ark.—Johnson v. Gillenwater, 
87 S.W. 439. 75 Ark. 114. 

11 C.J. p 622 note 99. 

33. N.J.—Dey v. Moody, 108 A. 757, 
' 91 N.J.Eq. 14. 

34. 111.—Hungate v, Reynolds, 72 
111. 425. 

11 C.J. P 622 note 1. 

35. N.J.—^Long Dock Co. v. Mallery, 

12 N.J.Eq. 93, 99, reversed on 

other grounds 12 N.J.Eq. 431. 

11 C.J. p 622 note 2. 


36. N.J.—Chapman v. Hunt, 13 N.J. 
Eq. 370. 

37. Cal.—Ukiah Bank v. Moor^ 39 
P. 1071, 106 Cal. 673. 

38. N.J.—^Anderson v. Anderson 

Food Co., 57 A. 489, 66 N.J.Eq. 
209, affirmed 63 A. 1118, 67 N.J.Eq. 
730. 

39. Md.—^Bruce v. Eevering, 23 Md. 
288. 

11 C.J. p 623 note 6. 
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§ 258. Right of Mortgagor to Remove 

Frequently under the statutes and the usual terms of 
mortgages, the mortgagor is not permitted permanently 
to remove mortgaged chattels without the mortgagee’^ 
consent. 

Ordinarily, under the statutes and usual terms of 
such mortgag-es, a chattel mortgagor is not permit¬ 
ted permanently to remove the mortgaged property 
beyond the limits of the state where the mortgage 
is made,^0 and, as shown infra § 279, it is frequently 
made a criminal offense for him to do so, although 
such removal is usually permissible if he gives am¬ 
ple ‘security to protect the rights of the mortgagee,^^ 
or if the mortgagee expressly or impliedly consents 
thereto.^^ Of course, a prohibition in the mortgage 
against a removal of the property may be waived by 
the m6rtgagee’s consent thereto,^^ although it may 
be that such consent must be supported by a suffi¬ 
cient consideration.^^ Where the mortgagee gives 
his consent to such removal, compliance with the 
terms thereof is essential, and an agreement that 
the mortgaged property may be removed to a partic- 
ular state will not authorize its removal to a dif¬ 
ferent one.'^^ Even though there is an express pro- 
vision in the mortgage prohibiting the removal of 
mortgaged property to another locality, where the 


mortgage is on such property as a wagon or motor 
vehicle, in view of the nature of the property, a 
temporary removal of the property for ordinary 
purposes is permissible.'^^ 

§ 259. Effect of Removal 

A removal of the property from the situs of the 
mortgage will not affect the validity of the mortgage as 
between' the parties, although the mortgagee^s consent 
or acquiescence in a removal may render the mortgage 
subordinate to subsequent bona fide purchasers or en- 
cumbranc^rs. 

A mere change in the locality of a mortgaged 
chattel will not displace or affect the lien as be¬ 
tween the parties to the mortgage.'^In the ab- 
sence of a statute or stipulation to the contrary, an 
unauthorized removal at most only subjects the 
property to foreclosure and a removal does not 
render the mortgagor guilty of a conversion if there 
is no intent to place the property beyond the mort- 
gagee’s reach,49 as where the removal is for thd pur- 
pose of saving the property from injury.50 On the 
other hand, it has been held that, as to subsequent 
bona fideli purchasers or encumbrancers, if the 
•mortgagee consents to a removal by the mortgagor, 
or ratifies an unauthorized removal,^2 the mortgage 
lien is thereby waived or extinguished.52 


40. S.C.—HUI V. Winnsboro Granite 
Corporation, 99 S.E. 836, 838, 112 
S.C. 243. 

Beason. for mle 

“Not only does a removal of mort¬ 
gaged property beyond the limits of 
the state impair the mortgagee's 
rights, but it is against the policy of 
the law. . . . Furthermore, if it 
should become necessary for the 
mortgagee to resort to the remedies 
provided by law for the enforcement 
of his rights, they would be impaired 
by reason of the necessity of resort- 
ing to another jurisdiction.“—Hili v. 
Winnsboro Granite Corporation, su¬ 
pra. 

41. S.C.—Hili V. Winnsboro Granite 
Corporation, supra. 

42. S.C.—Hili V. Winnsboro Granite 
Corporation, supra, 

11 C.J. p 623 note 7. 

43. U.S.—Hardwick Bank & Trust 
Co. V. McFarland, C.C.A.Ga., 43 F. 
2d 807, reversing, D.C., In re Vin- 
ing, 37 F.2d 103. 

Tex.—Burditt v.. Motor Supply Co„ 
Civ.App., 99 S.W.2d 679, error dis- 
missed. 

44. Mo.—Ramsey v. Maberry, 116 S. 
W. 1066, 135 Mo.App. 569. 

11 C.J. p 623 note 8. 

45. 111.—^Armitage-Herschell Co. v. 

Potter, 93 IlLApp. 602. j 


40. Colo.—Flora V. -Julesburg Motor 
Co., 193 P. 545, 69 Colo. 238. 

111.—Hayden v. Wabash Ry. Co., 269 
Ill.App. 356, transferred 180 N.E. 
795. 348 111. 126. 

Okl,—First Nat. Bank v. Wesson, 
235 P. 595, 109 Okl. 225. 

47. U.S.—Hardwick Bank & Trust 
Co. V. McFarland, C.C.A.Ga., 43 
F.2d 807, reversing, D.C., In re 
Vining, 37 F.2d 103. 

Cal.—Ramsey v. California Packing 
Corporation, 201 P. 481, 51 Cal.App. 
617. 

Mo.—United Iron Works Co. v. 
Sleepy Hollow Mining & Develop- 
ment 'Co.. 198 S.W. 443, 198 Mo. 
App. 562. 

Tenn.—Hamblen Motor Co. v. Miller 
& Harle, 266 S.W. 99, 150 Tenn. 
602. 

11 C.J. p 623 notes 12, 13. 
Termination of lien generally see in¬ 
fra § 326. 

Bemoval in violation of penal stat¬ 
ute and without the written consent 
of the mortgagee does not invalidate 
the mortgage.—^Fife v. Ohio Inv. Co., 
100 N.E. 392, 62 Ind.App. 108. 

48. Mo.—United Iron Works Co. v. 
Sleepy Hollow Mining & Develop- 
ment Co,, 198 S.W. 443, 198 Mo. 
App. 562. 

4&. Mass.—Metcalf v. McLaughlin, 
122 Mass. 84. 
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5a Vt.—Smith V. Anderson, 41 A. 
44i, 70 Vt. 424. 

51. Mo.—^Adamson v. Fogelstrom, 
300 S.W. 841, 221 Mo.App. 1243. 
Necessity of recording as against 
purchasers and encumbrancers see 
infra §i.,142::l_43. 

Mortgaged grain is prima facie 
free of encumbrance on its removal 
from the land, and a purchaser’s 
knowledge, after its removal, that it 
was once mortgaged does not pre- 
vent his being a bona fide purchaser. 
—Brande v. A. L. Babcock Hardware 
Co., 88 P. 949, 35 Mont. 256, 119 
Am.S.R. 858. 

SSL Cal.—I. S. Chapman & Co. v. 
Ulery, 59 P.2d 602, 15 Cal.App.2d 
452—Haber v. J. G. Boswell Co., 
20 P.2d 100, 130 Cal.App. 514. 

Mo.—^Adamson v. Fogelstrom, 300 S. 
W. 841, 221 Mo.App. 1243. 

53. Tenn.—Hamblen Motor Co. v. 
Miller. & Harle, 266 S.W. 99, 150 
Tenn. 602—Great American Indem- 
nity Co. v. Utility Contractors, 
App., 111 S.W.2d 901. 

Validity of mortgage in state to 
which mortgaged property ‘ has 
been removed see supra § 15. 
Attachment 

Where mortgagee knew for ap- 
proximately one year before attach¬ 
ment - was levied that mortgaged 
property had been removed to Ten- 
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§ 260. Right of Mortgagor to Sell or Convey 

In the absence of a statute or stipulatlon to the con- 
trary, a mortgagor, acting in recognition of the mort- 
gage, may sell his interest in the mortgaged chatteis. 

A mortgagor has the right, of course, to sell the 
mortgaged property with the mortgagee’s consent.S^ 
In the absence of a statute or stipulation to the 
contrary, a mortgagor rightfully in possession may, 
before a default has occurred in the condition of 
the mortgage, sell,55 give,56 or mortgage57 the en- 
cumbered property, but, as hereinafter considered 
in § 263, the purchaser with notice, actual or con¬ 
structive, of the mortgage takes subject to its lien. 
The sale must be in recognition of, and not in an- 
tagonism to, the mortgage.®* 

Even after a default or condition broken, a mort¬ 
gagor may sell whatever interest he has in the prop- 
erty.55 This vendible interest may be only an eq- 
uity of redemption,*® or it may be the legal titie 
where, under the statute, titie to mortgaged chatteis 
does not pass until a foreclosure has been complet- 
ed.6i A. sale of the property by either party to the 

nessee and knew that mortgagor was 
financially embarrassed. but took no 
steps to assert claims against prop¬ 
erty until after it had been im- 
pounded by attachment, chancellor 
properly decreed that attachment 
was superior to mortgage.—Great 
American Indemnlty Co. v. Utility 
Contractors, supra. 

54, Ariz.—Babbitt Bros. Trading Co. 

V. Marley. 238 P. 392, 28 Ariz. 589. 

Idaho.—Peoples v. Whitworth, 238 
P. 306, 41 Idaho 225. 

Ky.—Penick v. White & Beauchamp, 

94 S.W.2d 338, 264 Ky. 172. 
h-Mo,—G orin Sav. Bank v. Early, App., 

260 S.W. 480. 

N.C.—Southern Ry. Co. v. W. A. 

Simpkins Co., 100 S.E. 418, 178 N. 

C. 273. 

Ohio.—Hos te tl er v. National Accept- 
ance Co., 172 N.E. 851, 36 Ohio 
App. 141. 

Censent of mortgagee to sale by 
mortgagor generally see infra § 

262. 

55. Ariz.—Babbitt Bros. Trading Co. 

V. Marley, 238 P. 392, 28 Ariz. 589. 

,^ 0 .—Adamson v. Fogelstrom, 300 S. 

W. 841, 221 Mo.App. 1243. 

Mont.—Puckett v. Hopkins, 206 P. 

422, 63 Mont. 137. 

Tenn.—McClure v. State, 113 S.W.2d 
63. 

Tex.—^Weeks v. First State Bank of 
De Kalb, Civ.App., 207 S.W. 973— 

G.. M. Carleton Bros. & Co. v. Bow- 
en, Civ.App., 193 S.W. 732. 

11 C.J. p 623 note 18. 

Xiiability for refusal to consent 
x\s a mortgagor has a right to sell 
the mortgaged property without the 
mortgagee’s consent, the latter is not 


mortgage with full consent of the other conveys the 

legal titie to the purchaser.®^ 

Effect of penal statute, A statute which makes it 
criminal in a mortgagor to sell the property while 
the mortgage remains in force and unsatisfied with¬ 
out the written consent of the mortgagee, but which 
does not punish the purchaser, does not prevent titie 
from passing to the purchaser subject to the mort¬ 
gage lien when such a sale is made, if the purchas¬ 
er does not know that the mortgage was unsatisfied 
or that the mortgagee had not given his consent to 
the sale.®3 A statute prohibiting the sale of mort¬ 
gaged property without the mortgagee’s consent 
does not prevent the mortgagor from contracting 
for a sale in the future, when such contract is made 
in recognition of the mortgage and provides for the 
payment or satisfaction thereof.^^ 

Assignability of right io sell The right some- 
dmes reserved to a mortgagor to retain possession 
of the mortgaged property and to dispose of it in 
the course of trade is not assignable.^5 

N.Y.—Niccloy v. Treasure, 115 N.T. 
S. 1030. 

N.D.—Sanford v. Duluth, etc., EI. Co., 
48 N.W. 434, 2 N.D. 6. 

S.C.—Martin v. Jenkins, 27 S.E. 947, 
51 S.C. 42. 

60. N.Y.—Niccloy v. Treasure, 115 
N.Y.S. 1030. 

11 C.J. p 624 note 26. 

Transfer in writin^ nnnecessary 
An equity of redemption may be 
transferred by a mortgagor without 
any writing.—Grice v. Haskins, 73 
Ga. 700. 

61. N.D.—Sanford v. Duluth, etc., 
EI. Co., 48 N.W. 434, 2 N.D. 6. 

62. S.C.—Martin v. Jenkins, 27 S.E. 
' 947, 51 S.C. 42. 

63. Cal.—Schw^artzler v. Lemas, 53 
P.2d 1039, 1043. 11 Cal.App.2d 442, 
quoting Corpus Juris with ap- 
proval. but holding rule inapplica- 
ble. 

Mont.—^Puckett v. Hopkins, 206 P. 

422, 63 Mont. 137. 

11 C.J. p. 624, note 29. 

Breacli of condition 
The violation of such a statute 
has, however, been construed as a 
breach of a condition of the mort¬ 
gage permitting the mortgagee to 
take possession of and sell the prop¬ 
erty.—^Kitchen v. Schuster, 89 P. 
261, 14 N.M. 164. 

$4. Cal.—Schwartzler v. Lemas, 53 
P.2d 1039, 11 Cal.App,2d 442. 

Neb.—Morris v. Persing, 107 N.^Y. 
218, 76 Neb. 80. 

65. Mich.—Daggett, etc., Co. v. Mc- 
Clintock, 22 N.W. 105, 56 Mich. 51. 


liable in damages for refusing per- 
mission to sell after once having giv¬ 
en his consent.—Gamet v. Allender, 
210 N.W. 49, 50 S.D. 307. 

56. Ala,—Speakman v. Vest, 44 So, 
1021, 152 Ala. 623. 

57. Tex.—G. M. Carleton Bros. & 
Co, V, Bowen, Civ.App,, 193 S.W. 
732. 

58. Me.—American Agr. Chemical 
Co. V, Small, 151 A. 555, 129 Me. 
303. 

N.Y.—Farnham v. Eichin, 246 N.Y.S. 

133, 230 App.Div. 639. 

Okl,—Wilson & Co. v. Russell, 290 P. 
1106, 144 Okl. 284. 

S.C,—Hili V. Winnsboro Grani te Cor¬ 
poration, 99 S.E. 836, 112 S.C. 243. 
11 C,J. p 624 note 21. 

Liability of mortgagor for conver- 
sion see § 261 infra. 

Sale or removal by mortgagor as 
authorizing mortgagee to take pos¬ 
session see supra § 180. 

No implied anthority 
The mere fact that a mortgagor is 
permitted to retain possession of the 
property does not give him implied 
authority to sell it free from the 
lien.—Rogers v. Booker, N.C., 113 S. 
E. 671. 

No rlglit to appropriate pxoceeds 
A mortgagor has no more right 
to sell the property and appropriate 
the proceeds of the sale than he has 
to dispose of any other property of 
mortgagee.—Mason v. Sault, 108 A. 
267, 93 Vt. 412. 

59. Ariz.—Babbitt Bros. Trading 
Co. V. Marley, 238 P. 392, 28 Ariz. 
589. 
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§ 261. Liabilities of Mortgagor on Transfer of 
Property 

A mortgagop making or aiding In an absolute sale 
of moptgaged property without the nnortgagee's consent 
is liable for conversion; but he Is oniy liable as surety 
for the mortgage debt where, with the mortgagee’s con¬ 
sent, he sells to a purchaser who assumes the debt. 

A mortgagor in possession of mortgaged property 
is liable for conversion if he, or his agent, makes an 
absolute sale of the property without the mortga- 
gee’s consent and in derogation of his rights,®® or 
if he aids in, or benefits by, such a sale.^*^ How- 
ever, the mortgagor is hot liable for conversion if 
the mortgagee consents to the sale,®® unless the 
consent is given on a condition which is violated.®^ 

A mortgagor is liable to a purchaser for the 
amount of the mortgage debt if the property is 
taken from the purchaser under foreclosure sale 
and the. proceeds applied in payment of the debt,*^® 

Where purchaser assumes mortgage debt After 
a sale of mortgaged property by a mortgagor to a 
purchaser who assumes the mortgage debt, as be- 


tween the buyer and seller the mortgagor becomes 
liable on the debt as surety and as between the 
mortgagor and mortgagee, the mortgagor becomes 
liable as a surety if the mortgagee consents to,^^ 
or ratifies,*^® the transaction. 

§ 262. Consent of Mortgagee to Sale 

a. In general 

b. Sufficiency of consent, ratification, 

and estoppel 

c. Consideration 

a. In (reneral 

Where the mortgagee unconditionally consents to a 
sale of the property by the mortgagor, he waives his 
lien, and the purchaser takes titie free therefrom, un- 
less the parties intend that the property remaln subject 
thereto. 

A mortgagee, by consenting to a sale of the mort¬ 
gaged property by the mortgagor, waives his lien 
thereon and the purchaser takes the titie free there- 
from,*^^ whether or not he knew of the existence of 


66. Ark.—^Ik^Iitchell v. Mason, 44 S. 
W.2d 672, 184 Ark. 1000—Sternberg 
V. Strong, 250 S.W. 344, 158 Ark. 
419. 

Conn.—Terzano v. Clemente, 167 A. 
825. 117 Conn. 267. 

Me.—^American Agr. Chemical Co. v. 

Small, 151 A 556, 129 Me. 303. 
Okl.—Wilson & Co. v. Russell, 290 
P. 1106, 144 Okl. 284—George W. 
Brown & Sons State Bank v. Polen, 
270 P. 9, 11, 132 Okl. 121,^ quoting 
Corpus Jttris—Bridges v. Union 
Cattle Loan Co., 229 P. 805, 104 
Okl. 74. 

Tex.—Oats v. Dublin Nat. Bank, 90 
S.'W.2d 824, 127 Tex. 2, reversing 
Farmers’ Nat.^ Bank v. Dublin Nat. 
Bank, Civ.App., 55 S.W.2d 567— 
Beaumont Rice Mills v. Dishman, 
Civ.App., 72 S.W.2d 365, error re- 
fused. 

Wyo.—^First Nat. Bank v. Sorenson, 
217 P. 948, 950, 30 Wyo. 136, citing 
Corpus Jnris. 

11 C.J. p 624 notes 22, 23. 

Liability of parties other than mort- 
gagor for conversion see infra § 
264. 

SSect of penal statute 

A mortgagee's right to maintain 
trover against the mortgagor will 
not be precluded because of the fact 
that he has a remedy by a prosecu- 
tion of the mortgagor.—Drew v. 
Drew, 33 A. 1068, 68 Vt. 70. 

Joint actiou 

Where the mortgagor converts the 
property by selling it,- a joint action 
in trover may be brought against 
him and a purchaser who has con¬ 
structive notice of the mortgage.— 
Lefkovitz v. Lester, 66 So. 894, 11 
Ala.App. 504, 


Other secnrity inimaterial I 

The fact that the mortgagee has| 
other security sufficient to pay thej 
debt does not relieve the mortgagor 
from liability.—^Beaumont Rice Mills 
V. Dishman, Tex.Civ.App., 72 S.W.2d 
865, error refused. 

67. Vt—HiU V. Bedell, 126 A. 493, 
98 Vt 82. 

68. Cal.—Reno v. A. L. Boyden Co., 
2 P.2d 214. 115 Cal.App. 697. 

Tex.—Oats v. Dublin Nat. Bank, 90 
S.W.2d 824, 127 Tex. 2, reversing 
Farmers’ Nat. Bank v. Dublin Nat. 
Bank. Civ.App., 65 S.W.2d 567.. 
Vt.—Johnson v. TutUe, 187 A. 515, 
106 A.L.R. 1291. 

Assignee of mortgagee 
Where a mortgagor sells with the 
consent of the mortgagee, and with¬ 
out notice that the mortgage has 
been assigned, neither he nor one 
who receives the proceeds of the 
sale from him is liable to the as¬ 
signee of the mortgage for conver¬ 
sion.—^Parmer v. Graettinger Bank, 
107 N.W. 170, 130 lowa 469. 

69. Failpre to tum over proceeds 
of a sale, on which act consent to sell 
was given, renders the mortgagor li¬ 
able'for conversion.—Commercial Fi- 
nance Corporation v. Commercial 
Credit Corporation, 168 A. 257, 105 
Vt 453. 

70. Tex.—Sabine Motor Co. v. W. C. 
English Auto Co., Com.App., 291 S. 
W. 1088, reversing, Civ.App., 283 
S.W. 224. 

71. U.S.—Clayton v. Fort Worth 
State Bank of Fort Worth, Tex., 
4 F.2d 763, certiorari denied Chap- 
man v. Clayton, 46 S.Ct. 18, 269 U. 
S. 565, 70 L.Bd. 408. 
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72. ■ Mo.—Massillion • Engine & 
Thresher Co. v. Hayward, App., 256 
S.W. 536. 

N.C.—Hamilton v. Benton, 104 S.E. 
78. 180 N.C. 79. 

Or.—^Weatherly v. Hochfeld, 286 P. 
588, 133 Or. 136. 

Xiiability as priucipal continues un¬ 
less the mortgagee’s consent is 
shown.—Reed v. Shaw, Tex.Civ.App., 
274 S.W. 274. 

Consent to cancel mortgage 
Where a mortgagee consents to 
cancer the mortgage on the purchas- 
er's execution of a new one and in 
reliance on this agreement the mort¬ 
gagor consents to the removal of 
the property, the mortgagee is es- 
topped from holding the mortgagor 
liable for the debt on the purchaser's 
failure to execute the new mortgage. 
—^Antigo Bank v. Ryan, 80 N.W. 440, 
105 Wis. 37. 

Bischarge 

■ The mortgagor will be discharged 
from all liability if. the mortgagee 
does not refrain from any act which 
will impair the security. 

Md.—^Prodis v. Constantinides, 172 A. 

286, 167 Md. 33, 93 A.L.R. 1200. 

Mo.—Massillion Engine & Thresher 
Co. V. Hayward, App., 256 S.W. 536. 

73. Md.—^Prodis v. Constantinides, 
172 A, 286, 167 Md. 33, 93 A.L.R. 
1200. 

74. U.S.—U. S. V. Lankford; D.C. 
Va., 3 F.2d 52—Great Northern 
State Bank v. Ryan, C.C.AMinn., 
292 P. 10—Utah-Idaho Live Stock 
Loan Co. v. Blackfoot City Bank, 
D.aidaho, 290 F. 588. 

Ark.—Williamson v. Lesser-Goldman 



CHATTEL MOBTGAGES 


14 C.J.S. 


§ 262 


the mortgage,^® and notwithstanding his want of \ knowledge when he makes the purchase that such 


Cotton Co., 277 S.W. 347, 1S6 Ark.' 
2S1. 

Cal.—I. S. Chapman & Co. v. Ulery, 
59 P.2d 602, 15 Cal.App.2d 452— 
Kuehn v. Don Carlos, 41 P.2d 5S5, 
5 -Cal.App.2d 25—Reno v. A. L. 
Boyden Co.. 2 P.2d 214, 115 Cal. 
App. 697—^Valley Bank v. Hillside 
Packing Co., 267 P. 746, 91 Cal. 
App. 738—Riddle v. Etling, 25S P. 
162, 84 Cal.App. 460. 

Colo.—Arnold v. First Nat. Bank, 39 
P.2d 791, 96 Colo. 104, 97 A.L.R. 
643—Brown v. Driverless Car Co., 
2S0 P. 488, 86 Colo. 216—Colorado 
Motor Finance Co. v. Smith, 210 P. 
73, 72 Colo. 150—Moore v. Jaco- 
bucci, 197 P. 1015, 70 Colo. 171. 
Conn.—General Credit Corporation v. 
Rohde, 187 A. 676, 677, 122 Conn. 
100, citing Corpus Juris. 

Ga.—^National City Bank of Rome v. 
Adams, 117 S.E. 285, 30 Ga.App. 
219. 

Idaho.—Hoebel v. Raymond, 26t) P. 
433, 46 Idaho 55—^Western Seed 
Marketing Co. v.'Pfost, 262 P. 514, 
45 Idaho 340—Bellevue State Bank 

V. Hailey Nat Bank, 215 P. 126, 
37 Idaho 121—Adamson v. Moyes, 
184 P. 849, 32 Idaho 469. 

111.—John Deere Plow Co. v. Hersh- 
barger, 260 111.App. 227. 

Ind.—Hilligoss v. Thorpe, 141 N.B. 

797, 80 Ind.App. 614. 
lowa.—Producers Livestock Market¬ 
ing Ass’n V. John Morrell & Co., 
263 N.W. 242, 244, 220 lowa 948, 
qnoting Corpus Juris at length— 
Hali V. Getty, 167 N.W. 86, 183 
lowa 436. 

Kan.—^Arkansas River Gas Co. v, 
Molk, 285 P. 561, 130 Kan. 30— 
Emerson Brantingham Implement 
Co. V. Faulkner, 241 P. 431, 119 
Kan. 807—^First State Bank of 
Stalford v. Independent Co-Op. 
Grain & Mercantile Co., 223 P. 
1089, 115 Kan. 604. 

La.—Security Credit Corporation v. 
Menefee Motor Co., 129 So. 174, 14 
La.App. 1. 

Minn.—Singer v. Farmers’ State 
Bank of Goodridge, 207 N.W. 631, 
166 Minn. 327. 

0 .—United Film Ad Service v. 
Roach, 297 S.W. 91, 222 Mo.App. 
339—Oklahoma Cattle Loan Co. v. 
Wright, 268 S.W. 712, 219 Mo.App. 
157—Gorin Sav. Bank v. Early, 
App., 260 S.W. 480. 

Mont.—^Fleming v. Consolidated Mo¬ 
tor Sales Co., 240 P. 376, 74 Mont 
245—Swords v. Occident Elevator 
Co., 232 P. 189, 72 Mont 189. 

Neb.—^Warrick v. Rasmussen, 199 N. 

W. 544, 112 Neb. 299—Seymour v. 
Standard Live Stock Commission 
Co. of South Omaha, 192* N.W. 398, 
110 Neb. 185. 

N.C.—Manufacturers' Finance Co. v. 
Amazon Cotton Mills Co., 121 S.E. 


439, 443, 187 N.C. 233, quoting Cor¬ 
pus' Juris. 

N.D.—Calkins v. Stevens, 193 N.W. 
733, 49 N.D. 768. 

Okl.—^Universal Credit Co. v. Reily, 
42 P.2d 516, 171 OkL 286—Nation¬ 
al Bond & Investment Co. v. Cen¬ 
tral Nat. Bank of Enid, 2S5 P. S2S, 
142 Okl. 96—^Farmers’ State Bank 
of Alva v. Kavanaugh & Shea, 224 
P. 525, 98 Okl. 119. 

S.C.—Mauldin v. Milford, 121 S.E. 

547, 553, 127 S.C. 508, citing Cor¬ 
pus Juris—Cudd v. Rogers, 98 S. 
E. 796, 111 S.C. 507. 

S.D.—First Citizens’ Nat Bank of 
Watertown v. Reilly, 252 N.W. 40, 
62 S.D. 192—James River Bank of 
Frankfort v. Hansen, 211 N.W. 976, 
51 S.D. 13—Jones v. Dennis, 165 N. 
W. 1078, 39 S.D. 614—Minneapolis 
Threshing Mach. Co. v. Calhoun, 
159 N.W. 127, 37 S.D. 542. 

Tex.—Oats v. Dubi in Nat. Bank, 90 
S.W.2d 824, 827, 127 Tex, 2, citing 
Corpus Juris, reversing Farmers’ 
Nat. Bank v. Dublin Nat Bank, 
Civ.App., 55 S.W.2d 567—Hogg v, 
Magnolia Petroleum Co., Com. 
App., 267 S.W. 482, reversing Mag¬ 
nolia Petroleum Co. v. Hogg, Civ. 
App., 254 S.W. 580—^Zerr v. Howell, 
Civ.App., 84 S.W,2d 867, error re- 
fused—Daggett v. Corn, Civ.App., 
54 S.W.'2d 1098, error refused— 
Harding v. San Saba Nat Bank, 
Civ.App., 13 S.W.2d 121, error dis- 
missed—Leonard v. Burton, Ciy. 
App., 11 S.W.2d 668—^Lumberman's 
Nat. Bank v. Bush & Witherspoon 
Co., Civ.App., 247 S.W. 295. 

Vt.—Johnson v. Tuttle, 1S7 A. 515, 
106 A.L.R. 1291—Commercial Fi¬ 
nance Corporation v. Commercial 
Credit Corporation, 168 A. 257, 105 
Vt. 453—Paska v, S?iunders, 153 A. 
451, 103 Vt 204—Manley Bros. Co. 
V. Somers, 138 A. 735, 100 Vt 439— 
Cloutier v. Devereaux, 136 A. 28, 
100 Vt. 187—^Rogers v. Whitney, 99 
A. 419, 91 Vt 79. 

Wis.—Caroline State Bank v. An- 
drew^s, 235 N.W. 794, 204 Wis. 393 
—Southern Wisconsin Acceptance 
Co. v. Pauli, 213 N.W. 317, 192 Wis. 

548. 

11 C.J. p 624 note 35—42 C.J. p 765 
notes 61, 62. 

Agent of mortgagee may give 
consent for him and thereby waive 
the lien.—Producers Livestock Mar¬ 
keting Ass’n V. John Morrell & Co., 
263 N.W. 242, 220 Iow'a 948. 

Mortgagor as agent of mortgagee 
By giving his authority to a mort- 
gagor to sell the mortgaged property, 
the mortgagee makes him his agent 
in the sale of the property and re- 
ceipt of the money therefor. 

Ala,—^Abbeville Live Stock Co. v. 

‘ Walden, 96 So. 237. 209 Ala. 315.. 
N.C.—Southern Ry. Co. v. W. A. 
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Simpkins Co., 100 S.E. 41S, 178 N. 

C. 273. 

Mortgugor^s contract of sale binds 
the mortgagee as Principal if it is 
within the scope of the authority 
granted.—Warshauer Sheep «S: Wool 
Co. V. Rio Grande State Bank, 247 
P. 1S3, 79 Colo. 540. 

Burdeu of showiug consent is on 
purchaser. 

Idaho.—^Western Seed Marketing Co. 

v. Pfost, 262 P. 514. 45 Idaho 340. 
Mass.—Denno v. Standard Accept¬ 
ance Corporation, 178 N.E. 513, 277 
Mass. 251. 

Deductions for pasturage 

That bank, holding note secured by 
mortgage on calves sold by mortga- 
gor to defendant, did not understand 
that defendant*s offer to purchase in- 
! cluded not only deductions for pas- 
! turage bili due himself, but also that 
1 due another, was no justification for 
bank, in absence of fraud on defend- 
ant's part.—First Nat. Bank v. 
Hoover, Tex.Civ.App.. 269 S.W. 262. 

'Shipmeut for immediate sale 

Where a mortgagee has given his 
consent to the shipment of mort¬ 
gaged sheep to another state for 
their immediate sale, he must act be- 
fore, or at the time of, shipment, if 
he wishes to take the necessary steps 
to preserve his lien.—Adamson v. 
Fogelstrom. 300 S.W. 841, 221 Mo. 
App. 1243. 

Purchaser need not accouut to the 
mortgagee for the proceeds of the 
sale. 

Ala.—^Abbeville Live Stock Co. v. 

Walden, 96 So. 237, 209 Ala. 315. 
Conn.—General,Credit Corporation v. 

Rohde. 187 A. 676, 122 Conn. 100. 
Tex.—Lumberman’s Nat. Bank v. 
Bush & Witherspoon Co., Civ.App., 
247 S.W. 295. 

As hetweeu mortgagee amd mort- 
gagor^s representative, however, an 
agreement for the sale of mortgaged 
property is not a waiver.—State ex 
rei. Cantley v. Akin, 22 S.W.2d 836,^ 
224 Mo.App. 114. 

75. U.S.—^Pirst Nat. Bank & Trust 
Co. of Oklahoma City, Okl., v. 
Stock Yards Loan Co., C.C.A.Mo., 

65 P.2d 226, certiorari denied 54 
S.Ct. 65.. 290 U.S. 648. 78 L.Ed. 
562—^Farmers’ Nat. Bank v. Mis- 
souri Livestock Commission Co., C. 
C.A.MO., 53 F.2d 991. 

Ark.—^Mitchell v. Mason, 44 S.W.2d 
672, 184 Ark. 1000—Vaughan v. 
Hinkle, 198 S.W. 705, 131 Ark. 197. 
Idaho.—Peoples v. Whitworth, 238 P. 
306, 41 Idaho 225. 

Mo.—^Moffett Bros. & Andrews Com¬ 
mission Co. V. Kent, 5 S.W.2d 395 
—^Vain Sant v. Austin-Hamill-Hoo- 
ver Live Stock Commission Co., 295 
S.W. 506, 221 Mo.App. 1096. 
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consent has been glvenj® Knowledge on the part 
of the mortgagee that a particular sale has taken 
place is unnecessary, if he gave the mortgagor gen- 
eral authority to sell.'^'^ Consent to a sale, however, 
does not constitute a waiver of the lien where the 
mortgagee positively refuses to release the mort- 
gage,'^^ oV where the sale is subject to the mortgage 
which the purchaser assumesJ^ 

Conditional or qualified consent The mortga- 
gee*s consent to a sale of the mortgaged property by 


the mortgagor may be conditional and when such 
a consent is given, the condition must be performed 
in order to render the consent a waiver of the mort¬ 
gage lien as between the parties, or as against a 
purchaser who was a party to the condition or had 
knowledge thereof,^^ as where consent is given on 
condition that the proceeds of the sale be applied 
on the mortgage debt,^^ or that the mortgage debt 
should first be paid.^^ On the other hand, nonper- 
formance of a condition imposed on a mortgagor 
will not affect the rights of a purchaser^^ or third 


Mont.—Luther v. Lree, 204 P. 365, 62 
Mont. 174. 

Nev.—Martin v. Duncan Automobile 
Co., 252 P, 322, 323. 50 Nev. 91, cit- 
ing: Corpus Juris, and declaring 
rule well settled. 

11 C.J. p 625 note 36, 

76. Mo.—Moffett Bros. & Andrews 
Commission Co. v. Kent, 5 S.W.2d 
395. 

Mont.—Luther v. Lee, 204 P. 365, 62 
Mont. 174. 

Nev.—Martin v. Duncan Automobile 
Co., 252 P. 322, 50 Nev. 91. 

11 C.J. p 625 note 37. 

77. Mont.—Luther v. Lee, 204 P. 
365. 62 Mont. 174, 

Nev.—Martin v. Duncan Automobile 
Co.. 252 P. 322. 50 Nev. 91. 

11 C.J. p 625 note 39. 

78. Tex.—Trabue v. Wade, Clv. 
App., 95 S.W. 616. 

Delivery to mortgragror as bailee to 
sell and turn over proceeds to mort- 
g&gee does not waive right to pro¬ 
ceeds.—First Nat. Bank v. First 
State Bank of Campbell, Tex.Civ, 
App., 252 S.W. 1089. 

Ztefusal to release lien 

Mortgagee consenting to proposed 
sale of property, but refusing to re¬ 
lease lien thereby, negatives inten¬ 
ti on of waiver.—^Home Ins. Co. v. 
Klous, T;ex,Civ.App., 58 S‘.W.2d U6, 
error refused. 

79. Colo.—Prather v. Auto Industri- 
al Corporation, 45 P.2d 628, 96 
Colo. 516. 

lowa.—Bensen & Marxer v. Reger, 
168 N.W. 881, 186 lowa 19, modi- 
fied on other grounds Benson & 
Marxer v. Same, 172 N.W. 166, 186 
lowa 19. 

Okl.—^Universal Credit Co. v. Reily, 
42 P.2d 516, 171 Okl. 286~Nation- 
al Bond & Investment Co. v. Cen¬ 
tral Nat. Bank of Enid, 285 P. 828, 
142 Okl. 96. 

S.D.—First Citizens* Nat. Bank of 
Watertown v. Reilly, 252 N.W. 40, 
62 S.D. 192. 

80. Tex.—Daggett v. Corn, Civ.App., 
54 S.W.2d 1098, error refused. 

81. Ariz.—Babbitt Bros. Trading 
Co. V. Marley, 238 P. 392. 28 Ariz. 
589. 

Colo.—^Arnold v, First Nat. Bank, 39 
P.2d 791, 96 Colo. 104, 97 A.L.R. i 


643—Sowards v. Jones, 223 P. 747, 
75 Colo. 25. citing Corpus Juris. 
Conn.—General Credit Corporation v. 

Rohde. 187 A. 676. 122 Conn. 100. 
Ga.—Wilkins v. Friedman, App., 139 
S.E. 113, 114, citing Corpus Juris. 
Idaho.—First Security Bank v. Zar- 
ing Farm & Livestock Co., 10 P.2d 
303, 306. 51 Idaho 700, citing Cor¬ 
pus Juris—^Western Seed Market- 
ing Co. V. Pfost, 262 P. 514, 45 
Idaho 340. 

lowa.—^Farmers* Elevator Co. of On- 
awa V. Reddix, 170 N.W. 765, 185 
lowa 425. 

Minn.—Silver v. McDonald, 215 N.W. 

844, 172 Minn. 458. 

Mo.—^Van Sant v. Austin-Hamill- 
Hoover Live Stock Commission Co., 
295 S.W. 506, 508, 221 Mo.App. 
1096, quoting Corpus Juris—Okla- 
homa Cattle Loan Co. v. Wright, 
268 S.W. 712. 219 Mo.App. 157. 

Okl.—Gibson Oil Co. v. Hayes Bquip- 
ment Manufacturing 'Co., 21 P.2d 
17, 20, 163 Okl. 134, quoting Corpus 
Juris. 

Tex.—^Daggett v. Corn, Civ.App., 54 
S.W.2d 1098, error refused—First 
Nat. Bank v. Hoover, Civ.App., 244 
^ S.W. 1044. 

11 C.J. p 625 note 44. 

Approval of purchaser held a con¬ 
dition precedent to mortgagee's con¬ 
sent to sale.—General Credit Corpo¬ 
ration V. Rohde, 187 A. 676, 122 Conn. 
100 . 

Compliauce held unnecessary 

The fixing of a stated time within 
which the property shall be removed 
does not make a condition on non- 
compliance with which the mortga¬ 
gee’s consent to a sale is revoked.— 
Gates V. Johnston Lumber Co., 62 
N.E. 736, 172 Mass. 495. 

82. Cal.—^Reno v. A. L. Boyden Co., 
2 P.2d 214. 115 CaLApp. 697. 

Colo.—^Arnold v, First Nat. Bank, 39 
P.2d 791, 792, 96 Colo. 104, 97 A.L. 
R. 643, quoting Corpus Juris. 

Idaho.—Hoebel v. Raymond, 266 P. 
433, 46 Idaho 55. 

Mo,—Moffett Bros. & Andrews Com¬ 
mission Co. V. Kent, 5 S.W.2d 395. 
N.D.—Rolette State Bank v. Minne- 
kota Elevator Co., 195 N.W. 6, 50 
N.D. 141. 

Okl.—^Farmers’ State Bank of Alva v. 


Kavanaugh & Shea, 224 P. 525, 98 
Okl. 119. 

S.D.—Nelson v. Badker, 163 N.W. 
569, 39 S.D. 108, 

Tex.—Home Ins. Co. v. Klous, Civ. 
App., 58 S.W.2d 176, 178, error re¬ 
fused, Quoting Corpus Juris. 

Vt.—Commercial Pinance Corpora¬ 
tion V. Commercial Credit Corpora¬ 
tion, 168 A. 257, 105 Vt. 453. 

11 C.J. p ^25 note 45. 

Collection by third person 
Consent on condition that a third 
person shall collect and apply the 
proceeds of the sale to the mortgage 
debt does not operate to waive the 
lien, unless the mortgagee agrees to 
look to the proceeds of sale as his 
security.—Hart v. Farmers’ Bank of 
Bates County, Mo.App., 28 S.W.2d 121 
—Bruce v. Kays, 1 S.W.2d 214, 222 
Mo.App. 77—Love v, Scott, 166 S.W. 
859, 179 Mo.App. 351. 

83. Idaho.—Western Seed Marketing 
Co. V. Pfost, 262 P. 514, 45 Idaho 
340. 

Tex.—Home Ins. Co. v. Klous, Civ. 
App., 58 S.W.2d 176', 178, quoting 
Corpus Juris—Eagle Drug Co. v. 
VOiite, Civ.App., 182 S.W. 378. 

84. Ariz.—Babbitt Bros. Trading Co. 
V. Marley, 238 P. 392, 28 Ariz. 589. 

Ky.—Penick v. White & Beauchamp, 
94 S.W.2d 338, 264 Ky. 172. 

Mo.—^Van Sant v. Austin-Hamill- 
Hoover Live Stock Commission 
Co., 295 S.W. 506. 508. 221 Mo.App. 
1096, quoting Corpus Juris—Okla- 
homa Cattle Loan Co. v. Wright, 
268 S.W. 712, 219 Mo.App. 167. 

Nev.—Martin v. Duncan Automobile 
Co., 252 P. 322, 50 Nev. 91. 

Tex.—^Daggett v. Corn, Civ.App., 64 
S.W.2d 1098, error refused—Hard- 
ing V. San Sala Nat. Bank, Civ. 
App., 13 S.W,2d 121, error dis- 
missed. 

Vt.—Commercial Finance Corpora¬ 
tion V. Commercial Credit Corpora¬ 
tion, 168 A. 257, 105 Vt. 453—Clou- 
tier V. Devereaux, 136 A. 28, 100 
Vt 187. 

Wis.—Southern Wisconsin Accept- 
ance Co. v. Pauli, 213 N.W. 317, 
192 WiA 548. 

11 C.J. p 625 note 47. 

Effect of recording 

The fact that a mortgage, contain- 
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personas does not participate therein, or have 
knowledge thereof, as an agreement to allow a 
mortgagor to sell and turn over the proceeds is a 
substitution of his personal obligation for the mort- 
gage security.SS 

Duty to give consent. In the absence of a bind- 
ing contract, the mortgagee is not bound to consent 
to the sale of the mortgaged prcperty by the mort¬ 
gagor to a third person,^'^ unless the goods are per- 

ishable.SS 

Effeci of sale on intermediate Uens. In those ju- 
risdictions in which the legal title to the mortgaged 
property remains in the mortgagor, a sale by the 
mortgagor with the consent of the first mortgagee, 
but without notice to intermediate lienholders, does 
not foreclose their liens, although made for full 
value, and the proceeds are applied to the payment 
of the debt secured by the first mortgage ;S9 but the 
contrary has been held in those jurisdictions in 
which the effect of the mortgage is to vest title in 
the mortgagee.90 An agreement that the mortgagor 
may sell a part of the property and, with the pro¬ 
ceeds, purchase other property of like kind, to be 

ing a provision against sale or re- 
moval of the mortgaged property 
without the mortgagee’s written con¬ 
sent, is recorded does not indicate 
that prospective purchasers have no¬ 
tice of a conditional consent to sell. 

—Oklahoma Cattle Loan Co. v, 

W-ight, 26S S.W. 712, 219 Mo.App. 

157. 

B5. Mo.—Adamson v. Fogelstrom, 

300 S.W, 841, 221 Mo.App. 1243— 

Van Sant v. Austin-Hamill-Hoover 
Live Stock Commission Co., 295 S. 

W. 506, 221 Mo.App. 1096. 

Attaching creditor 
Mo.—Adamson v. Fogelstrom, 300 S. 

W. 841, 221 Mo.App. 1243. 

86. Cal.—I. S. Chapman & Co. v. 

Ulery, 59 P,2d 602, 15 Cal.App.2d 
452—Reno v. A. Boyden Co., 2 P. 

2d 214, 115 Cal.App. 697—Ramsey 
V. California Packing Corporation, 

201 P. 481, 51 Cal.App. 517. 

Colo.—Moore v. Jacobucci, 197 P. 

1015, 70 Colo. 171. 

Oa.—National City Bank of Rome v. 

Adams, 117 S.E. 285, 30 Ga.App. 

219. 

Mo.—Moffett Bros. & Andrews Com¬ 
mission Co. V. Kent, 5 S.W.2d 395. 

Okl.—Universal Credit Co. v, Reily, 

42 P.2d 516, 171 Okl. 286—National 
Bond & Investmeiit Co. v. Central 
Nat. Bank of Enid, 285 P. 828, 142 
Okl. 96. 

S.D.—Minneapolis Threshing Mach. 

Co. V. Calhoun, 159 N.W. 127, 37 
S.D. 542. 

Wis.—Southern Wisconsin Accept- 
ance Co. v. Pauli, 213 N.W. 317, 

192 Wis. 548. 

11 C.J. p 625 note 48. 

Duty not condition 
Where consent is given in reliance 


secured by the mortgage in Heu of that sold, is not 
void as to a junior mortgage, when the senior mort¬ 
gagee has no actual knowledge of the existence of 
the junior mortgage,®^ and a junior lienor cannot 
complain of a sale with such consent when it is 
made in good faith in open market.®- Of course, if 
the junior lienor is a party to the consent to sell the 
first mortgagee does not waive his lien as to him.®® 

Revocation of aufhority. Authority to sell may 
be revoked at any time before a valid sale is made,®^ 
but not after the rights of a purchaser or encum- 
brancer have become fixed.®^ 

b. Sufficiency of Consent, Ratification, and Es- 
toppel 

Consent or authority given to the mortgagor to sell 
the property may be oral or in writing, and its sufficiency 
depends on the intention of the parties, unless the cir- 
cumstances are such as to imply consent. A mortgagee 
may lose his lien by ratifying an unauthorized sale or 
by conduct estopping him from denying the mortgagor^s 
authority to make the sale. 

In the absence of a statute to. the contrary,®6 the 
mortgagee^s consent to a sale of the mortgaged 

such lawful purpose, it becomes nec- 
essari' to remove the property. In 
good faith, from the county, failure 
to wait upon mortgagees or lienhold¬ 
ers, subseQuent to the first mortgage, 
in order to obtain their consent 
thereto, would not render the mort¬ 
gagor guilty of a crime within the 
letter or the spirit of the statute. It 
is well known that a private sale 
of chattels, made in good faith and 
on the open market, is likely to bring 
more than a forced sale; that, in 
such circumstances, lienholders sub- 
sequent to the first mortgage can¬ 
not complain, when, notwithstanding 
the more advantageous sale, the pro-' 
ceeds are inadequate to extinguish 
the lien of the first mortgage, is as 
good sense as if is sound law."— 
State V. Strong, supra. 

93. Tex.—Loya v. Bowen, Civ.App., 
215 S.W. 474. 

94. Idaho.—Saxton v. Breshears, 121 
P. 567, 21 Idaho 333. 

Commencing foreclosnre before a 

sale is consummated operates as a 
revocation of a mortgagee’s consent 
to sell.—^Western Seed Marketing 
Co. V. Pfost. 262 P. 514, 45 Idaho 340. 

95. Mo.—Stockyards Nat. Bank of 
South Omaha v. B. Harris Wool 

: Co., 289 S.W. 623, 316 Mo. 426. 

One making advances to a mortga¬ 
gor for the purpose of buying and 
reselling the mortgaged property ac¬ 
quires a special property therein, so 
as to preclude the mortgagee from 
withdrawing his implied consent to 
sell.—Stockyards Nat. Bank of South 
Omaha v. B. Harris Wool Co:, supra. 

96. Me.—Rowe v. Green, 100 A. 145, 
116 Me. 94. 


on the mortgagor’s promise to pay 
the debt, the promise constitutes a 
duty but it does not constitute a 
condition to the mortgagor’s power 
to convey an unencumbered title.— 
General Credit Corporation v. Rohde, 
187 A. 676. 122 Conn. 100. 

87. Idaho.—Colorado Nat. Bank of 
Denver v. Meadow Creek Live 
Stock Co., 211 P. 1076, 36 Idaho 
509. 

85. Ala.—Gulfport Fertilizer Co. v. 
Jones, 73 So. 145, 15 Ala.App. 280. 
Implied contract that he shall buy 

the property is raised on the mort- 
gagee's refusal to consent, but the 
mortgagor, to avail himself of this 
implied contract, must acquit himself 
of fault or negligence.—Gulfport 
Fertilizer Co. v. Jones, supra. 

86. U.S.—Platte Valley Cattle Co. v. 
Bosserman-Gates Live Stock, etc., 
Co., Neb., 202 F. 692, 121 C.C.A. 

, 102, 45 L.R.A.,N.S., 1137. 

90. Neb.—Faeth v. Leary, 36 N.W. 
513, 23 Neb. 267. 

91. Kan,—Farmers* State Bank v. 
Bank of Inman, 254 P. 1038. 123 
Kan. 238. 

92. N.D.—State v. Strong, 201 N.W. 
858, 860, 52 N.D. 197. 

“The mortgagor and the first mort¬ 
gagee may fairly and in good faith 
agree that the property be sold on 
the regular market without foreclo- 
sure and the proceeds applied on the 
indebtedness; and subsequent lien¬ 
holders have no ground for com- 
plaint, in the absence of fraud, or 
misconduct amounting to legal fraud, 
which results in prejudice to their 
rights. If, in order to accomplish 
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property may be given orally,^'^ although the mort- 
gage forbids sales without written consent,^^ and 
notwithstanding that a sale without such written 
consent, is, by statute, made an offense.^^ 

In the absence of circumstances implying consent, 
or working a ratification or estoppel, whether the 
mortgagee authorized the mortgagor to sell mort- 


gaged property depends on the intention of the par¬ 
ties,^ and the mortgagor may not go beyond the 
terms of a specific authorization.^ If the authority 
to sell involves the exercise of discretion, it cannot 
be delegated by the mortgagor.3 
A mortgagee's consent to a sale by the mortgagor 
of the property may be implied^^ or inferred.^ The 


97. Ark.—^IMitchell v. Mason, 44 S. 
W.2d 672, 184 Ark. 1000—Vaughan 
V. Hinkle, 198 S.W. 705, 131 Ark. 
197. 

Cal.—^Woods Leasing Co. v. Funch- 
eon, 25 P.2d 47. 134 Cal.App. 111— 
Reno V. A. L. Boyden Co., 2 P.2d 
214, 115 Cal.App. 697. 

Mo.—^Van Sant v. Austin-Hamill- 
Hoover Live Stock Commission 
Co., 296 S.W. 506, 221 Mo.App. 1096 
—Gorin Sav. Bank v. Early, App„ 
260 S.W. 480. 

Vt.—^Paska v. Saunders, 153 A. 451, 
103 Vt. 204—^Rogers v. Whitney, 99 
A. 419, 91 Vt. 79. 

11 C.J. p 626 note 59, 

98. Okl.—Cudd v. Parmers' Exch. 
Bank of Lindsay, 185 P. 521, 76 
Okl. 317—Phelan v, Barnhart Bros. 
& Spindler, 181 P. 718, 75 Okl. 49. 

11 C.J. p 626 note 60. 

Beason for rule 

The provision to the contrary Is 
merely a statement of existing law 
of such a contract, and does not af- 
fect the doctrine of waiver ex post 
facto by word or act.—^Abbeville Live 
Stock Co. V. Walden, 96 So. 237, 209 
Ala. 315. 

99. tJ.S.—Globe Grain & M. Co. v. 
De Tweede N. & P. Hypotheekbank, 
C.C.A.Idaho, 69 P.2d 418, 422, cit- 
ing Corpus Juris. 

Cal.—Woods Leasing Co. v. Punch- 
eon, 25 P.2d 47, 134 Cal.App, 111 
—^Reno V. A. L. Boyden Co., 2 P.2d 
214, 115 Cal.App. 697. 

' Mo.—De Witt V. Syfon, 211 S.W. 
716, 202 Mo.App. 469. 

Okl.—^Phelan v. Barnhart Bros. & 
Spindler, 181 P. 718, 75 Okl. 49. 

11 C.J. p 626 note 61. 

1. Mo.—Gorin Sav. Bank v. Early, 
App., 260 S.W. 480. 

Statemeuts or acts held not author- 
ity to sell 

(1) Statement that if purchaser 
intended to buy the cotton from 
mortgagor he would buy at his risk. 
—Swift Gin Co. v. Robinson, Tex. 
Civ.App., 77 S.W.2d 333, error dis- 
missed. 

(2) Consent to shipment or deliv- 
ery.—^Hopkins v. Hemsley, 22 P.2d 
138, 53 Idaho 120. 

2. Authorizations construed 

(1) Authority to sell merchandise 
does not include power to sell fix- 
tures.—Harris v. Schnitzer, 27 P.2d 
1010, 146 Or. 391. 

(2) Consent to sell to one person 
does not authorize a sale to another. 

■—Oats V. Dublin Nat. Bank, 90 S.W. 
2d 824, 127 Tex. 2, reversing Farm- 


ers’ Nat. Bank v. Dublin Nat. Bank, 
Civ.App., 55 S.W.2d 567. 

(3) Authority to sell at retail does 
not authorize a mortgagor to put the 
property into a partnership as his 
share of the capital.—^Barnard v. 
Eaton, 2 Cush., Mass., 294. 

(4) Authority to exchange prop¬ 
erty does not authorize a sale there- 
of. 

Ala.—^Bright v. Mack, Ala., 72 So. 
433. 

Ky.—Cooper v. McKee, 89 S.W. 203, 
121 Ky. 287, 28 Ky.L. 270. 

(5) Authority to sell raw material 
and apply the proceeds in a particu- 
lar way, gives the mortgagor no 
right to convert the material into 
manufactured articles and to sell and 
dispose of them on the market.— 
National Citizens' Bank v. McKinley, 
136 N.W. 579, 118 Minn. 162. 

Consent to sell for cash 

(1) If the mortgagee consents to a 
sale for cash only, the purchaser 
must Show that he paid cash.—^Burks 
V. Hubbard, 69 Ala. 379. 

(2) An injunction will lie to pre- 
vent one who has mortgaged his 
stock of goods from selling other- 
wise than for cash.—^Logan v. Slade, 

10 So. 25, 28 Fla. 699. 

Consent to sell part of property 

(1) Does not imply consent to sell 
the whole of it. 

Idaho.—^Knollin v. Jones, 63 P. 638, 7 
Idaho 466. 

Mich.—^Riley v. Conner, 44 N.W. 1040, 
79 Mich, 497. 

11 C.J. p 627 note 74. 

(2) Does not prejudice the mort- 
gagee’s rights against the balance 
of the property. — Ballinger Nat. 
Bank v. Bryan, 34 S.W. 451, 12 Tex. 
Civ.App. 673, 

(3) But if the release of part of 
the property interferes with adverse 
claims of which the mortgagee had 
knowledge at the time of such re¬ 
lease, his rights against the balance 
of the property are prejudiced. 
Minn.—Loveland v. Cooley, 61 N.W. 

138, 59 Minn.'269. 

Miss.—Dillbn v. Bennett, 22 Miss. 
171. 

Sale on credit 

A consent to sell in the ordinary 
course of trade authorizes a sale on 
credit.—^Byam v. Johnson, 61 N.W^ 
970, 93 lowa 243. 

3. Ala,—^Drum v. Harrison, 3 So. 
715, 83 Ala. 384. 

4. Ariz. — Babbitt Bros. Trading Co. 
V. Marley, 238 P. 392, 28 Ariz. 589. 
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Mass.—Denno v. Standard Accept- 
ance Corporation, 178 N.E. 513, 277 
Mass. 251. 

Mo.—Moffett Bros. & Andrews Com¬ 
mission Co. V. Kent, 5 S.W.2d 395. 
11 C.J. p 627 note 77. 

Circumstances held to imply consent 

(1) A letter from a mortgagee in- 
dicating that the mortgagor should 
deduct a pasturage bili from the sale 
of mortgaged cattle. — First Nat. 
Bank v. Hoover, Tex.Civ.App., 269 S. 
W. 262. 

(2) A .mortgagee’s indorsement of 
“O. K.” on a bili of sale reciting 
that the property is‘ sold free of en- 
cumbrance.—^Arkansas River Gas Co. 

V. Molk, 285 P. 561, 130 Kan. 30. 

(3) Consent that mortgaged cotton 
be placed on call.—^Knollenberg v. 
Farmers’ Gin Co., Tex.Civ.App., 80 S. 

W. 2d 1040. 

(4) A mortgagee’s knowledge of 
the execution of consignment con- 
tracts by the mortgagor’s agent.— 
Warshauer Sheep & Wool Co. v. Rio 
Grande State Bank, 247 P. 183, 79 
Colo. 540. 

(5) A mortgagee’s direction to the 
mortgagor to house and prepare for 
market an ungathered crop.—Ether- 
idge V. Hilliard, 6 S.E. 571, 100 N.C. 
250. 

Circumstances held not to imply con¬ 
sent 

(1) The fact that a mortgagee of 
wheat did not look after the wheat 
when it was threshed, or have any- 
one there to take it away, or send 
any team for it.—^Barnesville First 
Nat. Bank v. St. Anthony, etc., EI. 
Co., 114 N.W. 265, 103 Minn. 82. 

(2) A statement by the mortgagee 
after sale.—^McLeod Lumber Co. v. 
Neighbors, 114 So. 176, 22 Ala.App. 
204. 

(3) That mortgagee of cattle noti- 
fied mortgagor that he would discon- 
tinue advancements for running cat¬ 
tle, and that mortgagor must make 
other arrangements.—Byers Bros. & 
Co. Live Stock Commission Corpora¬ 
tion V. McKenzie, 239 P. 525, 30 N.M. 
487. 

(4) Letter from mortgagee indicat- 
ipg that he hoped the mortgagor got 
a good price for the property, and re- 
questing Information as to when the 
mortgagor expected to sell.—^First 
Nat. Bank v. American State Bank of 
Brighton, 215 P. 473, 73 Colo. 254. 

5. Colo.—Ziegler v. Ilfeld, 122 P. 56, 
52 Colo. 275, Ann.Cas.l913D 583. 
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implication may arise from a general course of deal- 
ing between the parties,6 from the terms of the 
mortgage itself,*? or from the fact that the mort- 
gagee allows the mortgagor to assume the credit of 
ownership of the property.8 While consent of the 
mortgagee cannot be implied from equivocal con- 
duct,9 it may be implied from the fact that he re- 
mains silent in the presence of an actual sale,i0 or 
knowingly acquiesces in a sale.ii A mortgagee’s 
mere expectation that the mortgagor will sell the 
property and pay the proceeds to him and has been 
held to imply a consent,^2 although there is con- 
trary authorityA^ 


If a mortgage by its terms prohibits a sale with- 
out the mortgagee’s written consent, there is au- 
thority that a further provision permitting the mort¬ 
gagor to retain possession does not imply authority 
to sell but it has been held that a provision pro- 
hibiting a sale may be waived by the mortgagee^s 
conduct in knowingly permitting its violation.^5 

In case of morigaged stock of goods. In the ab- 
sence of a stipulation to the contrary, consent to 
sell mortgaged property ccnsisting of a stock of 
goods is implied from the fact that the mortgagor 
is permitted by a provision in the mortgage to re- 
main in possession of the property,or from the 


6. U.S.—^Farmers’ Nat. Bank v. Mis- 
souri Livestock Commission Co., 
C.C.A.MO., 53 F.2d 991. 

11 C.J. 5 627 note 78. 

Permittingr other sales 

(1) Consent to a particular sale 

may be implied from the permission 
of previous sales over a considerable 
length of time. I 

Mo.—Molfett Bros. & Andrews Com¬ 
mission Co. V. Kent, 5 S.W.2d 395. 

Tex.—^Hodge v. Ply, Civ.App,, 105 S. 
W.2d 778. 

Wis.—Bernhagen v. Marathon Fi- 
nance Corporation, 250 N.W. 410, 
212 Wis. 495. 

(2) Separate written consents to 
the sale of parts of mortgaged chat- 
tels indicates an intention not to 
give consent beyond each specific 
authorization.—Mitchell v. Mason, 44 
S.W.2d 672, 184 Ark. 1000. 

(3) Consent to sales under pre¬ 
vious mortgages does not imply con¬ 
sent under a later mortgage contain- 
ing a provision against sale except 
on written consent.—Imperial Valley 
Savings Bank v. Huff, 190 S.W. 116, 
126 Ark. 281. 

(4) Mere negative habitual con¬ 
duct on previous occasions in making 
no objections to mortgagor's sales 
raises no inference of assent to a 
particular sale.—Hattemer v. Davis, 
91 So. 321, 206 Ala. 613. 

(5) Persons who have not pre- 
viously dealt with the mortgagor 
have no right to rely on his pre¬ 
vious course of selling mortgaged 
property.—Conway Compress Co. v. 
Adkisson, 69 S.W.2d 1079, 189 Ark. 
20 . 

Pacts held irrelevant 

That chattel mortgagor applied 
proceeds of mortgaged property on 
mortgage debt and that mortgagee 
never acquiesced in mortgagor's mis- 
appropriation of proceeds of mort¬ 
gaged property.—^Moffett Bros. & An¬ 
drews Commission Co. v. Kent, Mo., 
5 S.W.2d 395. 

7. U.S.—Allen v. Windham Cotton 
Mfg. Co., aC.Conn., 87 F. 786. 


Ala.—Monei»" v. First Nat. Bank, 96 
So. 230, 209 Ala. 298. 

Covenant to accoTuit 

(1) A covenant to account for the 
proceeds of mortgaged property may 
imply an authority to sell.—^Abbott 

V. Goodwin, 20 Me. 408. 

(2) This is particularly true where 
such a provision appears in a type- 
written clause in a mortgage on a 
printed form.—Babbitt Bros. Trading 
Co. V. Marley, 238 P. 392, 28 Ariz, 
589. 

8. lowa—Gardner v. Roach, 82 N. 
W. 897, 111 lowa 413. 

11 C.J. p 627 note 82. 

9. Ala.—^Hattemer v. Davis, 91 So. 
321, 322, 206 Ala. 613, citing Corpus 
Juris. 

11 C.J. p 627 note 79. 

Mortgagee’s knowledge of the 
mortgagor’s contract of sale has no 
effect on his rights.—^Beaumont Rice 
Mills V. Dishman, Tex.Civ.App., 72 S. 

W. 2d 365, error refused. ; 

10. 111.—^Brooks V. Record, 47 111. 30. 
Ind.—Benedict v. Pario w, 27 N.E. 

307, 1 Ind.App. 160. 

11 C.J. p 627 note 81. 

SUence when told of intended sale, 
however, does not imply a consent. 
—Smith V. Chitwood, 44 N.C. 445. 

11. Tex — Matthews v. Melasky, 
Tex.Civ.App., 240 S.W. 641. 

Beceipt of proceeds of sale 

(1) A mortgagee's receipt of the 
proceeds of a sale of the mortgaged 
property without knowledge of their 
source does not constitute a waiver 
of the lien.—Nathan v. Sax Motor 
Co., 256 N.W. 228, 64 N.D. 773. 

(2) A mortgagee’s acceptance of 
the proceeds of a sale, with knowl¬ 
edge of their source, from a sales 
agency does not constitute a waiver. 
—Cole-Mclntyre-Norfieet Co. v. Du 
Bard, 99 So. 474, 135 Miss. 20. 

(3) A mere unaccepted tender of 
the proceeds does not constitute a 
waiver.—^Holloway v. Arnold, 5 S.W. 
277, 92 Mo. 293. 

12. Miss.—^Tonnar v. Washington & 
Issaquena Bank, 105 So. 750, 140 
Miss. 875. 


Mo.—Stockyards Nat. Bank of South 
Omaha v. B. Harris Wool Co., 289 
S.W. 623, 316 Mo. 426. 

13. Mortgagee does not waive hia 
lien by the mere fact that he expect- 
ed the mortgagor to sell the proper¬ 
ty and use the money to pay the 
debt, even though he knew the latter 
was selling the property.—^Weeks v. 
First State Bank of De Kalb, Tex 
Civ.App., 207 S.W. 973. 

14. Colo.—Estes V. Denver First 
Nat. Bank, 63 P. 788, 15 Colo.App. 
526. 

Mass.—Sleeper v. Chapman, 121 
Mass. 404. 

11 C.J. p 626 note 68. 

15. Ark.—Coffman v. Citizens' Loan 
& Investment Co., 290 S.W. 961, 
172 Ark. SS9. 

Va.—^Boice v. Finance & Guaranty 
Corporation. 102 S.B. 591, 127 Va. 
563, 10 A.L.R. 654. 

18. U.S.—U. S. v. Lankford, D.C. 
Va., 3 F.2d 52. 

Colo.—Colorado Motor Finance Co. v. 

Smith, 210 P. 73, 72 Colo. 150. 

11 C.J. p 626 notes 64, 67. 
Beplenishment of, ox additions to, 
stock 

(1) A provision authorizing the 
mortgagor to continue the business 
and “replenish” the stock from time 
to time impliedly authorizes a sale. 
—Bynum v. Miller, 89 N.C. 393. 

(2) A mortgagee’s conduct in per¬ 
mitting the daily sale of a consuma- 
ble stock of goods and the replenish- 
ment thereof raises a presumption 
of waiver.—Ogden v. Stewart, 29 111. 
122 . 

(3) But a mortgage contemplating 
additions to the stock of goods on 
hand at the date of the mortgage 
has been held not to authorize the 
mortgagor to sell.—St. Louis Drug 
Co. V. Robinson, 81 Mo. 18. 

Cut cord wood is not a stock of 
goods or property, the possession 
and use of which in the ordinary 
course of business means the daily 
sale thereof, and so such a*proyision 
in a mortgage thereon does not im¬ 
ply authority to sell.—Meyer v. Mun- 
ro, 71 P. 969, 9 Idaho 46. 
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fact that the mortgagee accepted a mortgage on 
such property and permitted the mortgagor to re- 
main in possession thereof with knowledge that it 
would be exposed and offered for sale by the mort¬ 
gagor in the ordinary course of trade.^*^ 

Ratificatlon or estoppel after sale. A mortgagee’s 
lien may be extinguished by his ratification of an 
unauthorized sale.^^ A subsequent assent to a 
sale,or the taking of a new mortgage on property 
received by the mortgagor in exchange for the 
original mortgaged property after acquiring knowl¬ 
edge of the exchange,20 may constitute a ratification 


of the mortgagor^s sale; but a ratification will not 
necessarily be inferred from a mortgagee’s equivo- 
cal acts or statements made after acquiring knowl¬ 
edge of a disposition of the property.^i A mort- 
gagee is not bound on the theory of ratification of 
an unauthorized act of an agent, where the mort¬ 
gagor, in selling the property, acts in his own right 

as owner.22 

A mortgagee may by his conduct be estopped 
from asserting his lien against a purchaser of the 
property from the mortgagor,23 but the elements 
of an estoppel will not ordinarily be present if the 


17. Ga. « National City Bank of 
Home V. Adams, 117 S.E. 285, 30 
Ga.App. 219. 

Mass.—Denno v. Standard Accept- 
ance Corporation, 17S N.R'513. 277 
Mass. 251. 

S.C.—Cudd V. Rogers, 98 S.E. 796, 
111 S.C. 507. 

Vt.—^Rogers v. Whitney, 99 A. 419, 
91 Vt. 79. 

Bule applied to stock of automobiles 

(1) Generally. 

Ark.—Coftman v. Citizens* Loan & 
Investment Co., 290 S.W. 961, 172 
Ark. SS9. 

Colo.—Brown v. Driverless Car Co., 
280 P. 4S8, 86 Colo. 216—Colorado 
• Motor Finance Co. v. Smith, 210 P. 
73, 72 Colo. 150. 

Ga.—^National City Bank of Rome v. 
Adams, 117 S.E. 285, 30 Ga,App. 
219. 

Kan.—^Emerson Brantingham Imple- 
ment Co, v. Faulkner, 241 P. 431, 
119 Kan, S07. 

Mont.—Luther v. Lee, 204 P. 365, 62 
Mont. 174. 

Va.—^Boice v. Finance & Guaranty 
Corporation, 102 S.E. 591, 127 Va. 
563, 10 A.L.R. 654. 

(2) The fact that an automobile 
which was purchased from a dealer 
was not one on display in the deal- 
er"s wareroom is immaterial, where 
the mortgagee of the property put 
it within the power of the mortga¬ 
gor dealer to mislead a third person, 
—Denno v. Standard Acceptance Cor¬ 
poration, 178 N.B. 513, 277 Mass. 251. 

(3) The rule has been applied ir- 
respective of the purchaser’s notice 
of the mortgage.—Cudd v. Rogers, 98 
S.E. 796, 111 S.C. 507. 

(4) The rule is not rendered inop- 
erative because such a mortgage is 
recorded, thereby giving a purchaser 
constructive notice of the mortgage. 
Ga.—National City Bank of Rome v. 

Adams, 117 S.E. 285, 30 Ga.App. 
219. 

Mass.—Denno v, Standard Apcept- 
ance Corporation, 178 N.E. 513, 277 
Mass. 2^51. 

Ohio.—Hostetler v. National Accept¬ 
ance Co., 172 N.E. 851, 36 Ohio 
App. 141. 

42 C.J. p 764 notes 52, 53. 


(5) In Louisiana, however, it has 
been held that the fact that mort¬ 
gagee knew that an automobile was 
on, or immediately to be put on, sale, 
or expected to be paid from proceeds, 
did not estop him to assert mortgage 
as against purchasers.—Palmisano v. 
Louisiana Motors Co., 117 So. 446, 
166 La. 416. 

Time of giving permission 
Whether permission is given con- 
temporaneously with, or subsequent 
to, the mortgage is immaterial. . 

Ark.—Coffman v. Citizens’ Loan & 
Investment Co., 290 S.W. 961, 172 
Ark. 889. 

Va.—Boice v. Finance & Guaranty 
Corporation, 102 S.E. 591, 127 Va. 
563, 10 A.L.R. 654. 

Statement ia mortgage that mort¬ 
gagor had no authority to sell free 
from the lien was held to mean only 
that mortgagor remained accounta- 
ble, and not that he had no authority 
to sell.—National City Bank of Rome 
V. Adams, 117 S.E. 285, 30 Ga.App. 
219. 

18. Cal.—Riddle v. Etling, 258 P. 
162, 84 Cal.App. 460. 

lowa.—Sloan State Bank v. B. M. 
Stoddard & Son, 159 N.W. 636, 178 
lowa 104, L,R.A.1917A 1261. 

Kan.—^Emerson-Brantingham Imple- 
ment Co. v. Faulkner, 241 P. 431, 
119 Kan. 807. 

Tex.—^Hanks v. First State Bank of 
Klondike, Civ.App., 265 S.W. 245. 
Wyo.—Bell v. Kassahn. 270 P. 541, 
39 Wyo. 152. 

19. N.H.—Roberts v. Crawford, 54 
N.H. 532. 

20. N.T.—Sheldon v. McFee, 140 N. 
Y.S. 818, 156 App.Div. 877, 

11 C.J. p 628 note 90. 

Additional secxirity 
It is not a ratification bf a sale, 
however, to take new mortgages on 
other property of the mortgagor as 
further security for a collateral note 
to the original mortgage.—Palmisano 
V. Louisiana Motors Co., 117 So. 446, 
166 La. 416. 

21. Okl.—First Nat. Bank v, Harp, 
291 P. 116, 144. Okl. 219. 

11 C.J. p 627 note 89. 
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22. Colo.—Ilfeld v. Ziegler. 91 P. 
825, 40 Colo. 401. 

Okl.—Wichita Mill & Elevator Co. 
v. Farmers’ State Bank of Tipton, 
226 P. 870, 102 Okl. 83. 

23. N.M.—Shephard v. Van Dor en, 
60 P.2d 635, 40 N.M. 380. 

Bestroying pnrpose of recording act 
A mortgagee will be estopped from 
asserting his lien if he performs 
some act which aids in destroying 
the intcnded purpose of a registra- 
tion or recording act. Accordingly, 
where automobile sold under duly 
filed mortgage came into mortgagee's 
possession, and mortgagee discov- 
ered that engine number had been 
changed but redelivered automobile 
to mortgagor without restoring orig¬ 
inal number, the mortgagee was es¬ 
topped to assert lien against subse¬ 
quent good-faith purchaser.—Shep¬ 
hard V. Van Doren, supra. 

Estoppel of mortgagee 
Mortgagee of chattels in leased, 
caf4, who, on C, mortgagor and les- 
see, selling the business and chat¬ 
tels, signed a guaranty attached to 
the. act of sale that the title to the 
property was unencumbered and free 
from any claims by C’s creditors, 
was estopped to assert lien of the 
mortgage as against the lessors who, 
relying on the guaranty, accepted 
surrender of C’s lease, with its su¬ 
perior lien, and gave to the purchas¬ 
ers a new lease under which lessors 
had an inferior lien.—Youree v. 
Limerick, 101 So. 864, 157 La. 39, 37 
A.L.R. 394. 

No estoppel 

(1) A mortgagee’s agreement to 
postpone his lien in favor of a sub¬ 
sequent mortgage does not estop him 
from suing a purchaser for conver- 
sion.—Swift Gin Co. v. Robinson, 
Tex.Civ.App., 77 S.W.2d 333, error 
dismissed. 

(2) Where a mortgagor sold a 
mortgaged mule, the mortgagee, by 
filing a claim against the mortga- 
gor’s estate, was not estopped to 
proceed against the purchaser of the 
mule for a balance remaining.—Bank 
of Norris v. Pates & Allen Co., 94 S. 
E. 881, 108 S.C. 361. 
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mortgagee has no knowledge of the fact that there 
has been a sale.24 If the mortgagor is not the 
mortgagee’s agent for the sale, the mortgagee will 
not be estopped to assert his rights against a pur- 
chaser by any act of the mortgagor, uniess the 
mortgagee has knowledge of the mortgagor’s inten- 
tion and the purchaser relies thereon in ignorance 
of the truth, and a mortgagee is not estopped to 
assert his rights against the purchaser where the 
latter has not paid the purchase money and so is 
not damaged.25 Further, a mortgagee is not es¬ 
topped to assert his rights against a purchaser who 
does not rely on the mortgagor’s act in ignorance 
of his lack of authority,28 and as against a pur¬ 
chaser with actual knowledge of the existence of a 
mortgage there can be no estoppel short of a bind- 
ing contract.27 

Silence or acqtiiescence, While a ratification 
may not necessarily be inferred from a mortgagee^s 
mere silence after learning that the mortgaged prop- 
erty has been disposed if the mortgagee know- 
ingly acquiesces in a sale and depends on the mort¬ 
gagor for an accounting, he is estopped from as- 
serting his lien.^^ A delay in asserting his claim 
may estop the mortgagee from denying the mort- 
gagor^s authority to sell,30 a prompt repudiation 
of the mortgagor’s right to sell may be shown to 
disprove such acqttiescence as might be construed 


into a ratification of the sale^i or exchange^- of 
the mortgaged property. An assignee of notes se- 
cured by a recorded mortgage is not negligent in 
permitting the property to remain in the possession 
of one who, he knew, had purchased it from the 
mortgagor so as to prevent h^m from recovering 
for conversion.^2 

Receipt or acceptance of proceeds of sale, A 
mortgagee’s acceptance of all or part of the pro¬ 
ceeds of a sale of the mortgaged property, with 
knowledge of their source, results in a ratification 
of the sale,3-i or operates to estop the mortgagee 
from claiming the property^^ or asserting his lien^® 
against the purchaser. Also, the fact that the mort¬ 
gagor, after receiving the proceeds, informs the 
mortgagee that he is using them in his business, 
and the mortgagee does not repudiate the mort- 
gagor^s act in so doing, is corroborative of the 
contention that the sale was authorized.^^ If, how- 
ever, the mortgagee, without knowledge of a sale, 
receives a portion of the proceeds, his retention 
of the same after acquiring such knowledge is not 
a ratification of the sale;^^ and where the mort¬ 
gagor, with the proceeds of an unauthorized sale, 
pays to the mortgagee, who has no knowledge as 
to the source of the money, a debt other than the 
one secured, failure to refund the money on learn¬ 
ing the source from which it was derived is not 


v24. Mo.—Osborn v, Standard Sec. ] 
^ Co., 4 S.W.2d 503, ^2 Mo .App^ 1186. 

25. Ark.—Conway Compress Co. v. 
Adki.sson, 69 S.W.2d 1079, 1080, 189 
Ark. 20, quoting Corpus Juris. 

11 C.J. p 627 notes 84, 85. 

26. Or.—Zorn v. Livesley, 75 P. 
1057, 44 Or. 501. 

Slisleadiug third persou 
If a mortgagee knowingly puts the 
mortgagor in a position to mislead a 
third person and has reason to ex- 
pect that such third person will be 
misled, his equities are inferior to 
those of the misled person.—Denno 
V. Standard Acceptance Corporation, 
178 N.E. 513, 277 Mass. 251. 

27. Cal.—^Pacific Pruit Exchange v. 
F. E. Booth Co., 283 P. 944, 103 Cal. 
App. 54. 

Ind.—Benedict v. Parlow, 27 N.E. 
307, 1 Ind.App. 160. 

28. Okl.—First Nat. Bank v, Harp, 
291 P. 116, 144 Okl. 219. 

11 C.J. p 627 note 88. 

29. Tex.—Mathews v. Melasky, Civ. 
App., 240 S.W. 641. 

30. Colo.—Sigel-Campion Live Stock 
Co. V. Holly, 101 P. 68, 44 Colo. 
580. 

11 C.J. .p 628 note 92. 

31. Ala.—Burks v. Hubbard, 69 Ala. 
379. 

14 C.J.S.-56 


N.T.—Mack v. Phelan, 92 N.T. 20. 
N.C.—Harris V. Woodard, 1 S.E. 544. 
96 N.C. 232. 

32. Bamaud for return of exchaiiged 
property made by a mortgagee as 
soon as he learned of the exchange 
prevents a ratification,—Harris v. 
Woodard, supra, 

33. Tex.—^Nunn v. Padgitt, Tex.Civ. 
App., 161 S.W. 921. 

34^ Ala.—Money v, First Nat. Bank, 
96 So. 230, 209 Ala. 298. 
lowa.—Sloan State Bank v. B. M. 
Stoddard & Son, 159 N.W. 636, 17S 
lowa 104, L.Il.A,1917A 1261. 

Kan.—Emerson-Brantingham Imple- 
ment Co. v. Faulkner, 241 P. 431, 
119 Kan. $07. 

N.C.—Wilkins-Ricks Co. v. Welch, 
102 S.E. 316. 179 N.C. 266. 

Tex.—^Knollenberg v. Farmers’ Gin 
Co.. Civ.App., 80 S.W.2d 1040— 
Hanks v. First State Bank of 
Klondike, Civ.App., 265 S.W. 245. 
Wyo.—Bell v. Kassahn, 270 P. 541, 
542, 39 Wyo. 152, citing Corpus 
Juris. 

Becovery of price from huyer 

By accepting part of the proceeds" 
qf a sale and thereby ratifying it, a 
mortgagee cannot recover the bal- 
ance of the purchase price from the 
huyer.—^Parker v. Harrell, 124 S.E. 
575, 188 N.C. 337. 
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Satlsfactiou pro tauto 

In a conversion action against a • 
purchaser who intermingled mort¬ 
gaged corn with his own, a subse- 
quent receipt of proceeds by the 
mortgagee ought not to be construed 
as a ratification of the sale, but rath- 
er as a satisfaction of the claims pro 
tanto against the debtor and the pur¬ 
chaser who converted the corn.—• 
Sloan State Bank v. B. M. Stoddard 
& Son. 159 N.W. 636, 178 lowa 104, 
L.R.A.1917A 1261. 

35. Neb.—^Warrick v. Rasmussen, 
199 N.W. 544, 112 Neb. 299—Sey- 
mour v. Standard Live Stock Com- 
mission Co. of South Omaha, 192 
N.W. 398, 110 Neb. 185. 

Wyo.—Bell v. Kassahn, 270 P. 541, 
39 Wyo. 152. 

11 C.J. p 628 note 95. 

TTse of proceeds for harvesting the 
unsold portion of a mortgaged crop 
estops the mortgagee.—^Etheridge v. 
Hilliard, 6 S.E. 571, 100 N.C. 250. 

sa Tex.—Hanks v. First State Bank 
of Klondike, Civ.App., 265 S.W. 245. 

37. Ala.—Stevenson v. Whai:ley, 5G 
So. 41, 161 Ala. 250. 

38. Colo.—First Nat. Bank v, Amer¬ 
ican State Bank of Brighton, 215 
P. 473, 73 Colo. 254. 

lowa.—Farmer v. Graettinger Bank, 
107 N.W. 170, 130 lowa 469. 
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a ratification of the sale.^^ The acceptance of the 
proceeds of a sale of a portion of the property cov- 
ered by a duly recorded mortgage does not consti¬ 
tute an estoppel to deny the validity of a subse- 
quent sale of the remainder of the mortgaged prop¬ 
erty. 

c. Oonsideration 

Consideratlon for a consent to sell mortgaged prop¬ 
erty is unnecessary uniess the consent Is in the form of 
a release. 

At least where the purchaser had no actual 
knowledge of the mortgage, a purchaser from a 
mortgagor may take title to the property free of 
the mortgage lien without there being any consid- 
eration for the mortgagee's consent to sell, if such 
consent is based on an estoppel,^^ or a waiver oper- 
ating as an estoppel,rather than on the theory 
of a release.'^^ An approval or confirmation of a 
sale made after the transaction and without con- 
sideration has been held ineffective to relieve the 
property of the mortgage^^ if it is a declaration in 


the form of a release rather than an estoppel.^^ 
Where consideration is necessary, it has been held 
that a mortgagor’s promise to the mortgagee that 
he will pay him from the proceeds of the sale of 
the property is sufficient consideration for his con¬ 
sent to sell, irrespective of whether or not the 
mortgagor actually fulfills his promise.^® 

§ 263. Rights and Liabilities of Purchaser in 
General 

In the absence of circumstances cutting off the Nghts 
of the mortgagee, a purchaser of mortgaged property 
from the mortgagor acquires oniy the rights of the mort¬ 
gagor. In a proper case, a purchaser of mortgaged 
property may be liable for its value, the mortgage debt, 
or the value of the use of the property. 

In the absence of special circumstances cutting 
off the rights of the mortgagee,^'^ a purchaser of 
mortgaged property from the mortgagor acquires 
the rights of the mortgagor, but no greater rights,^^ 
and takes title subject to the lien of the mort- 


39. Neb.—Gosnell v. Webster, 97 N. 
W. 1060, 70 Neb. 705. 

Tex,—-Swift Gin Co. v. Robinson, 
Civ.App., 77 S,W.2d 333, error dis- 
missed. 

Acceptauce of proceeds as rent 
payment by a mortgagee who is also 
the landlord, does not imply a ratifi¬ 
cation of the mortgagor’s unauthor- 
ized sale.—^Albertville Trading Co. v. 

. Critcher, 112 So. 907, 216 Ala. 252. 

40. lowa.—^Ashley v. Keenan, 137 N. 
W. 1041, 157 lowa 1. 

41. Ind.—^Benedict v. Farlow, 27 N, 
B. 307, 1 Ind.Appl 160. 

42. lowa.—Liviiigston v. Heck, 94 
N.W. 1098, 122 lowa 74. 

43. lowa,—Livingston v. Stevens, 
94 N.W. 925, 122 lowa 62. 

44^ Ark.—Riner Lumber Co. v. 
0’Dwyer, etc., Co., 130 S.W. 529, 96 
Ark. 20. 

45. N.H.—White v. Phelps, 12 N.H, 
382. 

46- Cal.—Reno v. A. L. Boyden Co., 
2 P.2d 214, 115 Cal.App. 697. 

47. Purchase from mortgagor in 
possession of mortgage 
A purchaser of mortgaged prop¬ 
erty, relying on the presumption of 
payment arising from the mortga- 
gor’s possession of the mortgage and 
note secured, acquires a good title as 
against the mortgagee’s claim that 
the mortgage was not in fact satis- 
fied; and the vendee of such pur¬ 
chaser is also entitled to protection, 
although he may have had notice 
before paying ‘ the purchase price 
that the mortgage had not been sat- 
•isfled.—^Wilkinson v, Solomon, 3 So. 
705. 83 Ala. 438. 


Consent of mortgagee to sale see su¬ 
pra § 262. 

48. Ala.—^Allgood V. First Nat. 

Bank. 139 So. 100, 224 Ala. 169. 
Colo.—^Warshauer Sheep &■ Wool Co. 
V. Rio Grande State Bank, 247 P. 
183, 79 Colo. 540. 

N.J.—Greenberg v. Hendrickson, 165 
A. 860, 861, 11 N.J.Misc. 368, quot- 
ing Corpus Jusris. 

N.Y.—Norton v. Shields, 161 N.T.S. 

880, 174 App.Div. 804. 

11 C.J. p 628 note 7. 

Not indefeasible title 
A purchase of mortgaged property 
does not of itself, and without refer- 
ence to the title of the seller, give 
an indefeasible title thereto.—^Wert- 
heimer & Degen v. Shultice, 211 N. 
W. 568, 202 lowa 1140. 

Subject to mortgage 
A purchaser of mortgaged prop¬ 
erty, sold “subject to the mortgage,” 
takes no greater rights than the 
mortgagor had. 

Ala.—^Allgood V. First Nat. Bank, 139 
So. 100, 224 Ala. 169. 

Wash.—First Nat. Bank v. North¬ 
west Motor Co., 183 P. . 81, 108 
Wash. 167. 

Void sale 

Mortgagee’s rights under unrecord- 
ed.mortgage are good against a pur¬ 
chaser from the mortgagor where 
the sale was made in disregard of 
a statute governing the sale and 
transfer of automobiles, which stat¬ 
ute also provides that all sales which 
do not conform thereto are void.— 
Hammond Motor Co. v. Warren, 
Kan., 213 P. 810. 

Frimary liability 

As between mortgagors and their 
assignee buying mortgaged property 

882 


for value, primary liability rests 
with mortgagors.—Sabine Motor Co. 
V. W. C. English Auto Co., Tex.Com. 
App., 291 S.W. 1088, reversing, Civ. 
App., 283 S.W. 224. 

Statute determiuing rights of credi- 
tors 

A statute providing that, if any 
person transact business in his own 
name, all property acquired or used 
in the business shall, as to creditors, 
be liable for his debts, cannot be ex- 
tended to purchasers, and hence is 
not determinative of the rights of a 
purchaser of mortgaged property 
from a dealer.—Boice v. Finance & 
Guaranty Corporation, 102 S.E. 591, 
127 Va. 563, 10 A.L.R. 654. 

Rights of assiguee under a deed 
of assignment are inferior to the 
rights of a mortgagee who takes 
possession 6f the mortgaged prop¬ 
erty prior to the filing of the deed.— 
Minnick v. Dettelbach, 17 Ohio Cir. 
Ct.,N.S., 271. 

Purchaser with uotice 

A purchaser with actual or con¬ 
structive notice of the mortgage who 
buys the entire property from a 
mortgagor in rightful possession be¬ 
fore default acquires only the inter- 
est of the mortgagor.—^Wichita Mill 
& Elevator Co. v. Farmers’ State 
Bank of Tipton, 226 P. 870, 102 Okl. 
83. 

lanocent purchaser defiued 

An “innocent purchaser” is one 
who pays or obligates himself to pay 
the full purchase price of mortgaged 
property to the vendor, with no no¬ 
tice of any claim or right to the 
property in another.—National Bank 
of Gallatin Valley v. Ingle, 164 P. 
535, 53 Mont. 414. 
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gage,49 except in so far as greater rights are con- 
ferred by reason of the failure of the mortgagee 
to take possession^o or to record his mortgage, 

considered supra §§ 142-143. The fact that the 
mortgagee has other security sufficient to pay the 
debt does not give the purchaser any greater 
rights.®^ The purchaser, however, has the legal 
title to the property and is entitled to possession 
until the right is cut off, either by judicial fore- 
closure or by sale m accordance with the terms 
of the mortgage.52 A mortgagee, bringing replevin 
for the property against attaching creditors, is not 
bound to protect the interests of an assignee of the 
mortgagor, although he has notice of the assign- 
ment.53 

Acceleration clause on disposal. A provision in 
a mortgage that if the property is disposed of the 
debt becomes immediately due and the mortgagee 
may enforce his lien, does not invalidate the sale 
of the mortgagor’s interest to the purchaser, but 
gives immediate right of possession to the mort¬ 
gagee and postpones the rights of the purchaser 


until the formeris lien is satished.®^ 

Consent to sale. In jurisdictions where the law 
forbids a sale of mortgaged chattels without the 
consent of the mortgagee, a purchaser participating 
in the wrongful act of the mortgagor is not a hold- 
er as of right,^^ The mortgagee’s consent to a 
sale will not render him liable to the purchaser for 
breach of the mortgagor's contract of sale,®® or 
prevent the mortgagee from setting up against the 
purchaser a title acquired under an assignment of 
a prior mortgage.®^ Where, however, such consent 
is given, the rights of the purchaser are not affiected 
by the execution of a renewal mortgage.®® It has 
been held that, where the mortgagor is authorized 
by the mortgagee to sell, he acts as agent for the 
latter and can bind him by his warranties,®^ but 
a contrary conclusion has been reached in a juris- 
diction where a mortgage does not pass title to the 
mortgagee, but is merely a lien on the property.®® 
If the mortgagee consents to a sale of a part of 
the property but without waiving his lien, the pur¬ 
chaser may require the mortgagee to first exhaust 


4d. Ariz.—^Babbitt Bros. Trading Co, 
V. Marley. 238 P. 392, 28 Ariz. 589. 
Cal.—Schwartzler v. Lemas, App., 73 
P.2d 280, 282, quoting Corpus Juris. 
Ga.—^National City Bank of Rome v. 
Adams, 117 S.E, 285, 30 Ga.App. 
219. 

Mass.—^Denno v. Standard Accept- 
anc.e Corporation, 178 N.E. 513, 277 
Mass. 251. 

Miss.—Cole-Mcintyre-Norfleet Co. v. 

Du Bard, 99 So. 474, 135 Miss. 20. 
Mont.—Talmage-Sayer Co. of Joliet 
V. Smith, 7 P.2d 536, 91 Mont. 289. 
]Sr.Y.—Norton v. Shields, 161 N.T.S. 

880, 174 App.Div. 804. 

N.C.—^Whitehurst v, Nixon, 146 S.E. 
599, 196 N.C. 823—^Whitehurst v. 
Garrett, 144 S.E. 835, 196 N.C. 154. 
Okl.—Wichita Mill &• Elevator Co. 
V. Parmers’ State Bank of Tipton, 
226 P. 870. 102 Okl. 83. 

Tex.—Beaumont Rice Mills v. Dish- 
man, Civ.App., 106 S.W.2d 1067— 
Beaumont Rice Mills v. Dishman, 
Civ.App., 72 S.W.2d 365, error re- 
fused. I 

11 C.J. p 623 note 19. 
liability for value of property 
A person who purchases and dis- 
poses of property subject to a mort¬ 
gage may be required to answer, by 
the mortgagee, for its value.—Morri- 
son V. Montgomery, 168 P. 674, 101 
Kan. 670. 

50. Colo.—^Moore v. Ellison, 261 P. 
461, 82 Colo. 478. 

Miss.—Simmons v. State, 135 So. 196, 
160 Miss. 582. 

Va.—0’Neil v. Cheatwood, 102 S.E. 
596, 127 Va. 96. 

Necessity of recording mortgage 
see supra §§ 142-143. 


Necessity of transfer of possession 
and retention of possession with 
Power of‘sale see supra §§ 189-207. 
Mortgage coveriug particular au> 
tomobile in the stock of an automo- 
bile dealer, and giving no permission 
to the dealer to sell the automobile, 
is not a mortgage on a shifting stock 
of goods, within the rule that a pur¬ 
chaser of goods subject to such 
mortgage acquires title free from 
the mortgage.—^Hardin v. State Bank 
of Seattle, 205 P. 382, 119 TVash. 169. 

Mortgagee is estopped to assert 
claim against bona fide purchaser, 
where retention of possession of 
stock in trade by mortgagor with 
power to sell is per se fraudulent.— 
Simmons v. State, 135 So. 196, 160 
Miss. 5S2. 

51. Tex.—^Beaumont Rice Mills v. 

Dishman, Civ.App., 72 S.W.2d 365, 
error refused. ! 

52. N.J.—Greenberg v. Hendrickson, 
165 A. 860, 861, 11 N.J.Misc. 368, 
quoting Corpus Juris. 

Tex.—Hughes v. Smith, 129 S.W. 

.1142, 61 Tex.Civ.App. 443. 

Bquity of redemptiou 
Buyer of mortgaged chattels from 
mortgagor, or under execution 
against him, acquires only equity of 
redemption, that is, legal title sub¬ 
ject to mortgage debt.—^Liquid Car- 
bonic Co. of Texas v. Logan, Tex. 
Civ.App., 79 S.W.2d 632. 

Good title as against others 
Under sale contract with purchase- 
money mortgage back, subsequent 
purchaser had good title as against 
every one but original buyer, it not 
appearing how seller to subsequent 
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purchaser obtained title from orig¬ 
inal buyer, in absence of default.— 
Edson & Co. V. Hudson Motor Car 
Co.. 228 N.Y.S. 582, 132 Misc. 223. 

Exercise of option to foreclose 
A purchaser charged with notice 
of a recital in the mortgage author- 
izing the mortgagee to declare the 
note due and to foreclose when he 
felt unsafe cannot complain of an 
exercise of such option by the mort¬ 
gagee.—^Warren v. Osborne, Tex.Civ. 
App., 97 S.W. 851. 

Subsequent sale by mortgagor 

The rights acquired by a purchaser 
from a mortgagor cannot be affected 
by a subsequent sale by the mort¬ 
gagor to the mortgagee.—Hughes v. 
Smith, 129 S.W. 1142, 61 Tex.Civ. 
App. 443. 

53. Kan.—Martindale v. Evans, Kan 
App., 53 P. 889. 

54. Ariz.—^Babbitt Bros. Trading Co. 

V. Marley, 238 P. 392, 28 Ariz. 589. 

55. Ala.—^Albertvilie Trading Co. v. 
Critcher, 112 So. 907, 216 Ala. 252. 

56. lowa.—Burroughs v. Butler- 
Ryan Co., 96 N.W. 750, 121 lowa 
215. 

57. Mass.—Clark v. Hale, 8 Gray 
187. 

58. U.S.—^Pecos Valley Bank v. ‘ 
Evans-Snider-Buel Co., Tex., 107 P. 
654, 46 C.C,A. 534. 

59. Minn.—National Citizens* Bank 
V. Ertz, 85 N.W. 821, 83 Minn. 12, 

85 Am.S,R. 438, 53 L.R.A. 174. 

eo. Utah. — Blyth, etc., Co. v. Houtz, 

66 P. 611, 24 Utah 62. 
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the lien on the unsold portion before having re- 
course to the property sold, and if that is suffi¬ 
cient to satisfy the debf, the purchaser becomes the 
absolute owner of the property free from the mort- 
gage lien.®^ 

Defective or invalid mortgage, If a mortgage 
is void because not properly executed,®^ or because 
the mortgagor has had no title,63 it may be attacked 
by a purchaser of the property from the mort- 
gagon On the other hand, a purchaser of mort- 
gaged property who purchases subject to the mort¬ 
gage,or who, at the time of purchase, recognized 
the validity of the mortgage and took into con- 
sideration the indebtedness secured thereby in de- 
termining the purchase price,®^ may not deny the 
validity of the mortgage. Although it has been 
held that the invalidity of the mortgage because 
of fraud in its execution is available to the pur- 
chaser,®6 and that a ratification of the mortgage 
by the mortgagor after the purchaser had acquired 
his rights could not affect his rights,®^ it has also 
been held that any rights of a mortgagor because 
of having been induced by fraud to execute the 
mortgage do not pass to the purchaser,^^ and that 
where the instrument was fraudulently made and 
the mortgagor was in no position to attack it, a 
purchaser of the property from him is, likewise, in 
no position to take advantage of the fraud.®^ It 
has also been held that the purchaser at a sale 
of mortgaged property may assert the invalidity, as 
against creditors, of a senior mortgage, although the 
auctioneer in making the sale announced that it 
would be made subject to the senior mortgage.’^® 


Encumhrances suhseqiient to mortgage. A pur¬ 
chaser of property who buys subject to a mortgage 
and other encumbrances, is not subrogated to the 
rights of the mortgagee as against the subsequent 
encumbrancers by paying the mortgage, even though 
there is an express agreement to that effect.*^^ 

Mortgage covering after-acquired property. 
While a mortgage covering after-acquired property 
is valid, as against a subsequent purchaser from 
the mortgagor with notice, to bind property acquired 
by the mortgagor after the execution of the mort- 
gage,'^2 i^ (ioes not cover property subsequently ac¬ 
quired by the purchaser, although he purchases 
subject to the mortgage, unless he also assumes the 
covenants contained in the mortgage or the debt 
which it was given to secure,*^^ or, although he does 
not directly assume the mortgage debt, unless the 
purchaser enters into a collateral agreement with 
the mortgagee which in effect amounts to such as- 
sumption.*^^ 

Mortgage securing future advances. As a gen- 
eral rule, where a mortgage is given to secure 
future advances, advances made subsequent to a 
sale of the mortgaged property, the mortgagee hav¬ 
ing notice of the sale, will be postponed to the 
rights of the purchaser, but advances made after 
such sale, by virtue of the liability incurred prior 
to the sale, or notice thereof, are protected.'^® 

Liability of purchaser. In jurisdictions where 
the mortgagee has legal title to the property mort¬ 
gaged a purchaser or assignee of chattels wrong- 
fully sold or assigned by the mortgagor is liable to 
the mortgagee for their value.*^® A statute impos- 


61. Tex.—Keasler v. Wray, Civ. 
App., 171 S.W. 534. 

62. U.S.—Ridgrely v. First Nat. 

Bank, C.C.Wyo.. 75 P. 808. 

63. Ala.—Karter v. Fields, 37 So. 
204,‘ 140 Ala. 352. 

64. Wash.—First Nat. Bank v. 

Northwest Motor Co., 183 P. 81, 
lOS Wash. 167. 

05. Ind.—Gaumer v. Register Puh. 

Co., 119 N.E. 728, 67 Ind.App. 658. 
N.J.—Dey v. Moody, 108 A. 757, 91 
N.J.Eq. 14. 

Wis.—Baierl v. Riesenecker, 230 N. 
W. 605, 201 Wis. 454, reversing 227 
N.W. 9, 201 Wis. 454. 

66. Conn.—Terzano v. Clemente, 167 
A. 825, 117 Conn. 267. 

67. Ala.—Hattemer v. Davis, 91 So. 
321, 206 Ala. 613. 

63. Mich.—Soule v. Harrington, 97 
N.W. 357, 135 Mich. 155. 

60. U.S.—Ridgely v. First Nat. 

Bank, C.C.Wyo., 75 F. 808. 
Praudnleut as to creditors 
A purchaser cannot take advantage 


of a clause in the mortgage permit- 
ting the mortgagor to sell in the 
usual course of trade, as fraudulent 
against creditors.—Commercial Nat. 
Bank V. Davidson,' 22 P. 517, 18 Or. 
57. 

70. Mo.—White v. Graves, 68 Mo. 
218. 

71. N.J.—^Avon-by-the-Sea Land, etc., 
Co. V. McDowell, 62 A. 865, 71 N. 
J.Eq. 116. 

To wliom benefit of payment inures 
Payment of prior encumbrance in¬ 
ures to the benefit of subsequent en¬ 
cumbrances.—^Avon-by-the-Sea Land, 
etc., Co. V. McDowell, 62 A. 865, 71 N. 
J.Eq. 116. 

72. Mont.—^N Bar N Land & Live- 
stock Co. V. Taylor, 22 P.2d 313, 
94 Mont, 350. 

N.D.—First Guaranty Bank v. Rex 
Theatre Co., 195 N.W. 564, 50 N.D. 
322. 

11 C.J. p 629 note 27. 

73. N.T.—^Kribbs v. Alford, 24 N.E. 
811, 120 N.Y. 519. 

11 C.J. p 629 note 28, 
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74. N.J.—Stoll V. Sidson, 56 A. 710, 
65 N.J.Eq. 552. 

11 C.J. p 629 note 29. 

75. 111.—Preble v. Conger, 66 IlL 
370. 

Ind.—Davis' v. Carlisle, 82 S.W. 682, 
5 Ind.T. 83. 

76. Ala.—Houston Nat. Bank of 
Dothan v. J. T. Edmonson & Co., 75 
So. 568, 200 Ala. 120—Bright v. 
Mack, 72 So. 433, 197 Ala. 214— 

• McLeod Lumber Co. v. Neighbors, 
114 So. 176, 22 Ala.App. 204. 
Damages recoverable by mortgagee 
see infra § 275. 

Liability of purchaser in cohversion 
see infra § 264 b. 

Swap or exchange provision 
A provision in mortgage allowing 
mortgagors to swap or exchange 
mortgaged property, the property se¬ 
cured in exchange to stand in place 
of exchanged property, does not ren- 
der mortgage void as to purchasers 
of the property not bona fide pur¬ 
chasers, so as to relieve them of 
liability for the value of the prop- 
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ing liability for the mortgage debt on a person pur- 
chasing property from a nonresident of the parish 
without first obtaining an affidavit from the seller 
that there is no mortgage on the property must be 
strictly construed and is inapplicable to a mortgage 
contracted in a foreign jurisdictioni^ A purchas- 
er failing to comply with such a statute cannot 
escape liability on the ground that the seller claimed 
to be a resident and that he so believed him to 
bei^ and notwithstanding the fact that the mort¬ 
gage had been executed under an assumed namei^ 

The purchaser is not liable to the mortgagor for 
the purchase price of the chattels sold without the 
mortgagee's consent, when the property is returned 
after the salei® or where the mortgage is subse- 
quently foreclosed and the original purchaser buys 
it in at the foreclosure sale, although he will be 
liable for the use and hire of the chattels be- 
tween the dates of the two sales nor is he lia¬ 
ble where the sale is made without the written con¬ 
sent of the mortgagee in violation of statutei^ A 
purchaser of mortgaged property who has not paid 
the mortgagor the purchase price may be required 
to pay it to the mortgagee in an action by the 
mortgagee against the purchaser and the mort- 
gagor.83 


Where the mortgagor transfers the possession of 
the property to a third person, by sale or other- 
wise, that person, after demand made on him by 
the mortgagee entitled to possession, will thereafter 
be liable for the use and hire of the mortgaged 
propertyi^ 

Oiher liabilifies of purchasers of mortgaged prop¬ 
erty are discussed in sections immediately following. 

§ 264. Liability for Conversion 

a. In general 

b. Purchaser 

a. In General 

Any person participating in an absolute sale of mort¬ 
gaged property, or doing any act with respect thereto 
in defiance of the mortgagee's or rightful owner's rights, 
is liable for conversion. 

Any person who participates in an absolute sale 
of mortgaged property to the exclusion of the 
mortgagee’s rights,or who is guilty of exercising 
an act, with respect to mortgaged property trans- 
ferred by the mortgagor, which is in defiance of 
the mortgagee’s rights,^® is liable for conversion. 


erty,—Bright v. Mack, 72 So. 433, 197 | 
Ala. 214. I 

77. La.—Cullen Thompson Motor Co. 
V. Sullivan & Phillips, 126 So. 456, 
12 La.App. 4S6. 

78. La,—Southland Securities Co. v. 
Thieme. App., 142 So. 375, 376. 

ITecessity of alle^ng* knowledge 
The mortgagee need not allege 
that the buyer knew the seller was a 
nonresident. — Southland Securities 
Co. V. Thieme, supra. 

79. La.—Southland Securities Co. v. 
Thieme, supra. 

Beason 

^ *Tt is no concern of a purchaser 
whether or not the making of the 
affidavit as required by the law will 
accomplish any good.”—Southland 
Securities Co. v. Thieme, supra. 

80. Mass.—Bryant v. Pollard, 10 Al- 
len 81. 

11 C.J. p 629 note 37. 

81. S.C.—^Alexander v. Maxwell, 9 
S.C.Eq. 302. 

82. N.H.—Bank v. Raymond, 57 N. 
H.‘ 144—Gage v. Whittier, 17 N. 
H. 312. 

83. Tex.—^West Furniture Co. v. 
Cason, Civ.App., 218 S.W. 774. 

84. Ala.—Chamhers v. Mauldin, 4 
Ala. 477. 

85. Okl.—^Wilson & Co. v. Russell, 
290 P. 1106, 144 Okl. 2S4—Geo. W. 
Brown & Sons State Bank v. Polen, 
270 P. 9, 132 Okl. 121. 


Beceipt of proceeds of unauthorized 
sale 

(1) A third person’s mere act of 
receiving the proceeds of an unau- 
thorized sale of mortgaged property 
is not a conversion by him,—lowa 
Farm Credits Co. v. People’s Sav. 
Bank of Menio, 192 N.W. 139, 196 
lowa 967. 

(2) The party receiving such funds 
must have knowledge of their origin. 
—Talmage-Sayer Co. of ;ioliet v. 
Smith, 7 P.2d 536, 91 Mont. 289. 

(3) There is no liability for re¬ 
ceiving such proceeds if the mort¬ 
gagee waived its right thereto.— 
Evans-Snider-Buel Co. v. Atehison 
County Bank, 76 Mo.App. 449. 

(4) A junior mortgagee who aids 
and participates in an unauthorized 
sale with notice of the mortgage and 
receives and appropriates to his own 
use the proceeds thereof is liable in 
conversion.—Oats v. Dublin Nat. 
Bank, 90 S.W.2d 824, 127 Tex. 2, re- 
versing Farmers’ Nat. Bank v. Dub¬ 
lin Nat. Bank, Civ,App., 55 S.W.2d 
567. 

Fersou acquirixig no interest in prop¬ 
erty 

Where a conversion of a mort¬ 
gaged chattel is caused by a pur¬ 
chase thereof, one who merely loan- 
ed the money to effect it, acquiring 
no interest therein, is not liable.— 
Argo V- Sylacauga Mercantile Co., 68 
So. 534, 12 Ala.App. 442. 
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88. Okl.—Bridges v. Union Cattle 

Loan Co., 229 P. 805, 104 Okl. 74. 

Particnlar persons held liable 

(1) A pledgee of mortgaged crops 
who resold them,—Equitable Loan 
Soc. V. Taylor Bros. Jew'elry Co., 
Tex.Civ.App., 1S9 S.W. 516. 

(2) A thresherman of mortgaged 
wheat, who sold it, and his pur¬ 
chaser.—Farmers’ State Bank v. 
Peters, 22 P.2d 457, 137 Kan. 786. 

(3) Elevator company paying mon¬ 
ey for mortgaged grain over to 
thresherman,—Great Falis Farm 
Machinery Co. v. Rocky Mountain 
Elevator Co., 22 P.2d 303, 94 Mont. 
ISS, 

(4) Vendor of land retaining a lien 
on half the crops as security for con- 
tract of sale, who terminates the 
contract and takes possession of the 
land and ali of the crops, is liable 

j for conversion to a mortgagee of 
that half of the crops which the ven- 
dor's lien did not cover.—Yakoobian 
V. Johnson, 2S2 P. 522, 102 Cal.App. 
10 . 

xrnlsiwfiil removal 

If one, having actual knowledge 
that another has a mortgage on per- 
sonal property, willfully conreys the 
property beyond the limits of the 
state, and destroys the value of the 
mortgage, he is liable in damages to 
the mortgagee.—Franklin v. Howell, 
133 S.E. 270, 35 Ga.App. 36S- 
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Liability of mortgagor for conversion is consid- 
ered in § 261 supra. 

Agent. A person who acts as an agent of a 
mortgagor in wrongfully seliing mortgaged prop- 
erty without the mortgagee’s consent is liable for 
conversion to the same extent as the mortgagor for 
whom he acts, even though he may have no other 
notice of the mortgage than that given by record,87 
and irrespective of the fact that he acted innocently 
in making the sale.^® To render an agent liable 
it is sufficient if he intermeddles with, or exercises 
any dominion over, the property, and it is not nec- 
essary that he have complete manual control there- 
of.S9 

A servant of a purchaser who moves converted 
mortgaged property from the possession of the 
mortgagor to the purchaser in ignorance of the 
existence of the mortgage and of the terms of sale 
is not, it has been held, liable for conversion.90 

Bailee. The refusal of a bailee holding mort¬ 
gaged property for the mortgagor to surrender 
it on a demand therefor by a mortgagee entitled 
to possession thereof may constitute a conversion 
by such bailee.91 However, a bailee receiving the 
property and returning it to the mortgagor before 
acquiring knowledge that the mortgagor’s posses- 
sioii was wrongful is not a conversion by him.92 


Creditor. A creditor who instigates the mort¬ 
gagor to sell mortgaged property and receives the 
proceeds,93 or who, with notice of a crop mortgage, 
receives part of the crop in payment,^^ is liable to 
the mortgagee for conversion. 

Mortgagee. Where under the recording act a 
bona fide purchaser for value and without notice 
obtains the property free irem the mortgage lien, 
as already considered in § 142, he may sue the 
mortgagee for conversion for taking possession of 
the property and converting it, although no objec- 
' tion was made to the taking.95 

h. Purchaser 

Where a sale of mortgaged property is absolute anJ 
unauthorized, the purchaser, if he had notice of the 
mortgagee’s rights, is liable for conversion, and a de¬ 
mand and refusal is unnecessary; but, if he purchases 
without notice of the mortgagee’s rights, or In recognl- 
tion of the mortgage, uniess he exercises dominion over 
the property Inconsistent with the mortgagee's rights, he 
is not liable for conversion uniess there is a demand for 
the property and a refusal. 

One purchasing mortgaged property with notice 
of the mortgage and without the consent of the 
mortgagee is liable to the mortgagee for conver¬ 
sion, if the sale ,is an absolute one to the exclusion 
of, or if it is in derogation of, the rights of the 
mortgagee and the exercise of dominion by the 


87. Tex.—Oats v. Dublin Nat. Bank, 
90 S.W.2d 824, 827, 127 Tex. 2, re- 
versing Farmers’ Nat. Bank v. 
Dublin Nat. Bank, Civ.App., 55 S. 
W.2d 567, citing Corpus Juris. 

11 C.J. p 632 notes 79, 80, 

Sale by conmiissiou mercbauts out- 
side state 

(1) A commission merebant sell- 
ing mor-tgaged property outside the 
state has been held liable for a con¬ 
version without any notice.—^First 
Nat. Bank v. Siman, S.D., 275 N.W. 
347. 

(2) Other authority holds such a 
person liable on the theory of con¬ 
structive notice given hy the record- 
ation of the mortgage in the state' 
where the property was. originally 
located.— ILa. Fayette County Bank v. 
Metcalf, 40 Mo.App. 494. 

(3) Stili other authority holds that 
actual notice of the mortgage is 
necessary in such a case. 

111.—St. Paul Cattle Loan Co. v. 

Hansman, 215 Ill.App. 190. 

Miss.—Hernandez v. Aaron, 16 So. 
910, 73 Miss. 434. 

8S. S.D.—First Nat. Bank v. Siman, 
275 N.W. 347. 

BB. Mo.—^Arkansas City Bank v. 
Cassidy, 71 Mo.App. 186. 

99. Me.—Burditt v. Hunt, 26 Me. 
419, 43 Am.D. 289. 


91. N.D.—Sand v. St Anthony & 
Dakota Elevator Co., 191 N.W. 955, 
49 N.D. 602. 

92. Ala.—First Nat. Bank v. Har- 
den, 82 So. 655, 17 Ala.App. 165, 
certiorari denied In re First Nat. 
Bank of Alexander, 82 So. 422, 203 
Ala. 172. 

93. Wyp.—Cone v. Ivinson, 33 P. 
31, 35 P. 933, 4 Wyo. 203. 

94. Wash.—German-American State 
Bank v. Seattle Grain Co., 154 P. 
443, 89 Wash. 376. 

95. Ala.—^Dixie v. 'Harrison, 50 So. 
284, 163 Ala. 304. 

93. Ala.—^First Nat. Bank v. Bur^ 
nett, 104 So. 17, 213 Ala. 89. 

Ark.—Mitchell v. Mason, 44 S.W.2d 
672, 184 Ark. 1000—Sternberg v. 
Strong, 250 S.W. 344, 158 Ark. 419 
—Imperial "Valley Savings Bank v. 
Hufe, 190 S.W. 116, 126 Ark. 281. 
Idaho.—Bodenhamer v. Pacific Fruit 
& Produce Co., 295 P. 243, 50 Idaho 
248—Smith v. Holmquist, 277 P. 
574, 47 Idaho 611—Twin Falis Bank 
& Trust Co. V. Weinberg, 257 P. 
31, 44 Idaho 332, 54 A.L.R. 1527. 
111.—Lawton v. Bwing, 240 Ill.App. 
607—Schillo V. White, 207 Ill.App. 
390. 

Kan.—Aliis Chalmers Mfg. Co. v. Se- 
curity Elevator Co., 38 P.2d 138, 
140 Kan. 580. 


Minn.—Purdie v. Lekve, 230 N.W. 
266, 180 Minn. 81. 

Mont.—Great Falis Farm Machinery 
Co. V. Rocky Mountain Elevator 
Co., 22 P.2d 303, 94 Mont 188. 
Okl.—Harp v. First Nat. Bank, 37 
P.2d 930, 169 Okl. 548—Wilson & 
Co. V. Russell, 290 P. 1106, 144 
Okl. 284—Geo. W. Brown & Sons 
State Bank v. Polen, 270 P. 9, 132 
Okl. 121—^Wichita Mill & Elevator 
Co. v. Farmers’ State Bank of Tip- 
ton, 226 P. 870, 102 Okl. 83. 

Tex.—Oats v. Dublin Nat. Bank, 90 
S.W.2d 824, 127 Tex. 2, reversing 
Farmers’ Nat. Bank v. Dublin Nat 
Bank, Civ.App., 55 S.W.2d 567— 
First Nat. Bank v. Davis, Com. 
App., 5 S.W.2d 753. 

11 C.J. p 630 notes 42, 44. 

XTecessity of notice, actual or con¬ 
structive 

(1) Notice of the mortgage, either 
actual or constructive, is usually 
necessary in order to hold the.pur¬ 
chaser liable for conversion.—^Na¬ 
tional Bond & Inv. Co. v. Moss, 263 
Ill.App. 187. 

(2) In some jurisdictions, it seems . 
that actual notice is necessary in 
order to hold the purchaser in con¬ 
version. 

Ga.—■VV’ynne & Son v. Paulk, 129- 
S.E. 288, 34 Ga.App. 288. 
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purchaser of property covered by a mortgage in- 
consistent with, and in defiance of, the rights of 
the mortgagee therein, constitutes a conversion.97 
Thus, a purchaser is liable for conversion if he 
disposes of the property,resells^s or removes it,^ 
seizes or retains possession thereof,^ destroys or 
materially alters its condition,^ fraudulently se- 
cretes it,^ mixes it with his own property so that 
it cannot be identified,^ or otherwise persists in 
denying the mortgagee’s rights.^ Of course, if a 


§ 264 

purchasers sale or removal of mortgaged chattels 
is prohibited by statute, he is liable for conver¬ 
sion J 

On the other hand, however, in view of the mort- 
gagor’s right to sell his interest in mortgaged 
property, as already discussed in § 260, a purchas¬ 
er is not liable for conversion by his mere act of 
purchasing the property without doing anything 
inimical to the mortgagee’s rights,^ particularly 
where the purchase was without notice of the mort- 


Miss.—Hawkins v. Nash, 140 So. 522, 
163 Miss. 500. 

(3) On the other hand, it has also 
heen held that actual notice is un- 
necessary to create liability of a 
purchaser for conversion. 

U.S.—Farmers* Nat. Bank v. Mis- 
souri Livestock Commission Co., C. 
C.A.MO., 53 F.2d 991. 

N.M.—Security State Bank v. Clovis 
Mill & Elevator Co., 68 P.2d 918, 
41 N.M. 341. 

Okl.—Motor Exchange v. Commercial 
Inv. Co., 3 P.2d 178, 151 Okl. 176. 

Successive purchasers 

If mortgaged property is wrongful- 
ly sold to a purchaser who resells 
to another who in turn sells the 
property again, ali the purchasers 
are liable for conversion.—^Union 
State Bank of Wapato v. Warner, 248 
P. 394, 140 Wash. 220. 

Violative of mortgage provisious 
The rule is particularly applicabis 
where the sale i& in violation of the 
provisions of the mortgage. 

U.S.—Denver Live Stock Commission 
Co. V. Lee, C.C.A.Colo., 18 F.2d 11, 
rehearing denied 20 P.2d 531. 

—Greenberg v. Hendrickson, 165 
A. 860, 11 N.J.Misc. 368. 

lloxtgagor as agent of purchaser 
A purchaser with constructive no¬ 
tice of the mortgage cannot escape 
liability because of the fact that the 
mortgagor was acting as his agent 
in the sale and defrauded him, in 
the absence of collusion between 
such mortgagor and the mortgagee. 
—Little V. Southern Cotton Oil Co., 
153 S.E. 462, 156 S.C. 480. 

97. Ala.—Brock v. Culpepper, 116 
So. 126, 217 Ala. 289. 

Ark.—Sternberg v. Strong, 250 S.W. 
344, 158 Ark. 419. 

Mont.—U. S. Nat. Bank v. Great 
Western Sugar Co., 199 P. 245, 60 
Mont. 342. 

N.D.—Rolette State Bank v. Minne- 
kota Elevator Co., 195 N.W. 6, 50 
N.D. 141. 

Okl.—^Bridges v. Union Cattle Loan 
Co., 229 P. 805, 104 Okl. 74. 

S.D.—Bank of Brookings v. Aurora 
Grain Co., 186 N.W. 563, 45 S.D. 
113, reversing, and adopting dis- 
senting opinion in 181 N.W. 909, 
43 S.D. 591. 

Tex.—^Moore-Hustead Co. v. Joseph 


W. Moon Buggy Co., Civ.App., 221 
S.W. 1032. 

11 C.J. p 630 notes 46, 47. 

Claiming as own 

The purchase of mortgaged cattle 
by a third party and the claiming 
of them as his own, free from the 
mortgage, is a conversion thereof.—• 
Barnett v. Wedgewood, 211 P. 601, 28 
N.M. 312. 

Payment of proceeds to mortgagor 
in violation of a condition that they 
be paid to the mortgagee indicates 
such an absolute claim on, or do- 
minion over, the property as will 
constitute conversion.—Rolette State 
Bank v. Minnekota Elevator Co., 195 
N.W. 6, 50 N.D. 141. 

Fhyslcal possession unnecessary 
It is not essential to a conver¬ 
sion that the converter should take 
complete physical possession of the 
property, any intermeddling with, or 
dominion exercised over, the proper¬ 
ty of another being a conversion.— 
Argo V. Sylacauga Mercantile Co., 
68 So. 534, 12 Ala.App. 442. 

Appropriation to his own use of! 
mortgaged property creates liability 
for conversion on the part of the 
purchaser, w^here the mortgagee, at 
the time, has a right of possession 
and the mortgage debt is unpaid.— 
U. S. Nat. Bank v. Great Western 
Sugar Co., 199 P. 245, 60 Mont. 342. 

9S. Ala.—^Albertville Trading Co. v. 

Critcher, 112 So. 907, 216 Ala. 252. 
Mo.—McCandless v. Moore, 50 Mo. 
511. 

S.D.—Bank of Brookings v. Aurora 
Grain Co., 186 N.W. 563, 45 S.D. 
113, reversing 181 N.W. 909, 43 S. 
D. 591. 

Wash.—Spokane Sec. Finance Co. v. 
Crowley Lumber Co., 274 P. 102, 
150 Wash. 559, affirmed 279 P. 103, 
152 Wash. 697. 

99. Ala.—Butler & Gilchrist v. First 
Nat. Bank, 117 So. 490, 22 Ala.App. 
504. 

Ohio.—City. Loan & Savings Co. v. 

Dickison, 19 Ohio N.P.,N.S., 215. 
Okl.—Bridges v. Union Cattle Loan 
Co., 229 P. 805, 104 Okl. 74. 

S.C.—Bank of Norris v. Pates & Al- 
len Co., 94 S.E. 881, 108 S.C. 361. 
Wash.—^Union State Bank of Wapato 
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V. Warner, 248 P, 394, 140 Wash. 
220 . 

11 C.J. p 631 note 65. 

Pailure to pay assumed mortgage 
debt 

The failure of a purchaser to pay 
the mortgage debt after he has as¬ 
sumed it may render him liable for 
conversion when he resells the prop¬ 
erty.—Prescott V. Jordan, 57 Ala. 
272. 

1. Okl.—Bridges v. Union Cattle 
Loan Co., 229 P. 805, 104 Okl. 74. 

Tex.—Sabine Motor Co. v. W. C. Eng- 
lish Auto Co., Civ.App., 283 S.W. 
224, reversed on other grounds, 
Com.App., 291 S.W. 1088—A. H. 
Karcher & Co. v. Da vis, Civ.App., 
278 S.W. 302. 

Purchaser’s good faith in remov-- 
ing the property is immaterial 
where he had constructive notice of 
the mortgage.—Ross v. Menefee, 25 
N.E. 545, 125 Ind. 432. 

2. Okl.—Bridges v. Union Cattle 
Loan Co., 229 P. 805, 104 Okl. 74. 

3. N.M.—^Kitchen v. Schuster, 89 P. 
261, 14 N.M. 164. 

11 C.J. p 631 note 68. 

4. Mass.—Boise v. Knox, 10 Mete. 
40. 

5. Ind.—^Duke v. Strickland, 43 Ind. 
.494. 

Tex.—Boydston v. Morris, 10 S.W. 
331, 71 Tex. 697. 

6. N.D.—Citizens’ Nat. Bank v. Os- 
borne-McMillan EI. Co., 131 N.W. 

l 266, 21 N.D. 335. 

11 C.J. p 631 note 71. 

7- Okl.—Bridges v. Union Cattle 
Loan Co., 229 P. 805, 104 Okl. 74— 
Ralston Bank of Commerce v. Gas- 
kill, 145 P. 1131, 44 Okl. 728. 

11 C.J. p 630 note 43, p 631 note 67. 

8. Fla.—Berlein v. Eddy, 104 So. 780, 
89 Fla. 484. 

Ohio.—North Canton Bank v. Cock- 
lin, 1S7 N.E. 63S, 46 Ohio App. 27. 
11 C.J. p 631 note 63. 

Giviug bUl of sale to his wife is 
not such an act by a purchaser as 
will be construed as so inimical to 
the mortgagee’s rights as to consti¬ 
tute conversion, where the posses¬ 
sion of the property does not change 
and' no money consideration passes. 
—North Canton Bank v. Cocklin, su¬ 
pra. 
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gagee’s* rights.^ Of course, the purchaser is not 
liable for conversion if the sale was made with 
the mortgagee’s consent,^® unless consent was giv- 
en on an unperformed condition of which the pur¬ 
chaser had notice.^i A purchaser is not liable to a 
mortgagee if the mortgage is void,^2 or if the pro- 
ceeds of the sale are turned over to, and accepted 
by, the mortgagee.^^ 

Demandi and refusal, Although a purchaser of 
mortgaged chatteis may be liable for conversion 
where he refuses to deliver the property to the mort¬ 
gagee on proper demand therefor,^^ it has been held 
that, where a mortgagor entitled to possession until 
default sells the property, the failure of the purchas¬ 
er to deliver the same on demand is not a conver¬ 
sion, where he has resold it and it has passed out of 
his control.^5 It is unnecessary for a mortgagee 
to makc a demand on the purchaser in order to 
hold him liable for a conversion, if the purchaser 
has exercised an act of dominion oyer the property 
inconsistent with the rights of the mortgagee,^® 


or after the law day of the mortgage,or if a 
demand for the property would be unavailing.is 
On the other hand, a purchaser is not liable for 
conversion without a demand and refusal, if the sale 
itself does not constitute a conversion, and the pur¬ 
chaser is lawfully in possession of the property, and 
does no act which is inimical to the rights of the 
mortgagee.^^ 

Provision for taking possession in case of sale. 
A purchaser of mortgaged property, with notice, 
may be liable for conversion if the sale is in vio- 
lation of a provision in the mortgage to the ef- 
fect that the mortgagee may take possession of the 
property in the event of a sale without his con- 
sent,20 whether the sale is an absolute one,^! or a 
sale subject to the mortgage with the exercise of 
dominion over the property by the purchaser .22 
It has been held, however, that if the sale is be- 
fore default and the mortgagee has not exercised 
his option, the purchaser is not liable in conversion 
if the purchase is subject to the mortgage,^^ but 


9 . Ohio.—^North Canton Bank v. 
Cocklin, supra. 

Tex.—Bradford v. Lembke, Civ.App., 
118 S.W. 159. 

11 C.J. p 631 note 64. 

10. U.S.—Farmers’ Nat. Bank v, 
Mlssouri Livestock Commlasion 
Co., CC.A.MO.. 53 P.2d 991. 

Ala.—Montgomery v. Tucker, 153 So. 
188, 228 Ala. 182. 

Idaho.—^Adamson v. Moyes, 184 P. 
849. 32 Idaho 469. 

Miss.—Tonnar v. Washington & Is- 
saquena Bank, 105 So. 750, 140 
Miss. 875. 

Mo.—Stockyards Nat. Bank of South 
Omaha v. B. Harris Wool Co., 289 
S.W. 623. 316 Mo. 426. 

Mont.—Svvords v. Occident Elevator 
Co., 232 P. 189, 72 Mont. 189--U, 

5. Nat. Bank v. Great Western 
Sugar Co., 199 P. 245, 60 Mont, 
342. 

Tex.—Hogg V. Magnolia Petroleum 
Co., Com.App., 267 S.W. 482, re- 
versing Magnolia Petroleum Co. v. 
Hogg. Civ.App., 254 S.W. 580—Hy- 
draulic Casing Pulling Co. v, 
Brown, Civ.App.. 297 S.W. 770. 

11. N.D.—^Rolette State Bank v. 
Minnekota Elevator Co., 195 N.W. 

6, 50 N.D. 151. 

11 C.J. p 630 note 49. 

Conditional or qualified consent to 
sale see supra § 262 a. 

12. 111.—W. W. Kimball Co. v. Pola- 
kow, 109 N.E. 313, 268 111, 344, af- 
firming 190 Ill.App. 174. 

Tex.—Doak v. Moore, 109 S.W. 405, 
48 Tex.Civ.App. 594. 

13. Tex.—^Miller v. Santa Anna 

First State Bank, etc., Co., Civ. j 
App., 184 S.W. 614. i 


Acceptance of proceeds as ratiflca- 
tion see supra § 262 b. 

Mortgagor’s payineiit of debt oth¬ 
er than the mortgage debt out of 
the proceeds of sale precludes a re- 
covery for conversion, even though 
the mortgagee had no knowledge of 
the sale until after his receipt of 
the proceeds.—Helgeson v. Farmers’ 
Co-op. Ass'n, Jackson, 199 N.W. 821, 
160 Minn. 109. 

14. lowa.—Stanley v. Southwick, 94 
N.W. 1120, 120 lowa 480. 

Me.—^Dexter v. Curtis, 40 A. 549, 91 
Me. 505, 64 Am.S.R. 266. 

Minn.—Jorgensen v. Tait, 4 N.W. 44, 
26 Minn, 327. 

Bringing of action 
Mortgagee’s bringing of action for 
conversion of grain was a sufficient 
demand for return thereof, where 
defendant denied mortgagee's inter¬ 
es t in grain.—^First State Bank of 
Barton v. St. Anthony & Dakota Ele¬ 
vator Co., 250 N.W. 778, 64 N.D. 138. 

15. 111.—^Dawes v. Rosenbaum, 53 N. 
E. 585, 179 111. 112, afflrming 77 111. 
App. 295. 

16. Mich.—Pinconning State Bank v. 
Henry, 241 N.W. 913, 258 Mich. 44. 

N.M.—Barnett v. Wedgewood, 211 P. 
601, 28 N.M. 312—^Kitchen v. Schus- 
ter, 89 P. 261, 14 N.M. 164. 

N.D.—Rolette State Bank v. Minne¬ 
kota Elevator Co., 195 N.W. 6, 50 
N.D. 141. 

Okl.—Bridges v. Union Cattle Loan 
Co., 229 P. 805, 104 Okl. 74. 

11 C.J. p 630 note 45. 

17. Ala.—^Albertville Trading Co. v. 
Critcher, 112 So. 907, 216 Ala. 
252. 

13, Colo.—Longmont Farmers’ Mill- 
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ing & Elevator Co. v. Mulvaney, 
205 P. 525, 71 Colo. 215. 

N.D.—First State Bank of Barton v. 
St. Anthony & Dakota Elevator 
Co., 250 N.W. 778, 64 N.D. 138. 

19. Mich.—Pinconning State Bank v. 
Henry, 241 N.W. 913, 258 Mich. 44. 

N.J.—Greenberg v. Hendrickson, 165 
A. 860, 11 N.J.Misc. 368. 

Ohio.—North Canton Bank v. Cocklin, 
187 N.E. 638, 46 Ohio App. 27. 

11 C.J. p 630 note 48. 

20. U.S.—^Denver Live Stock Com- 
mission Co. v. Lee, C.C.A.C 0 I 0 ., 
18 F.2d 11, rehearing denied 20 F. 
2d 531. 

S.D.—First Nat Bank v. Siman, 275 
N.W. 347. 

Wash.—Spokane Sec. Finance Co. v. 
Crowley Lumber Co., 274 P. 102,. 
150 Wash. 559, affirmed 279 P. 103, 
152 Wash. 697. 

11 C.J. p 630 note 42. 

Mortgagor's Snsolvency unnecessary 
Where the mortgagee has a right 
to take possession of the property on 
a sale by the mortgagor without the 
former’s consent, such right becomes 
absolute on breach of the condition, 
and it is not necessary, therefore, to 
Show that the mortgagor was insol- 
vent.—Conwell v. Jeger, 51 N.E. 733, 
21 Ind.App. 110. 

21. 111.—Lawton v. Ewing, 240 111. 
App. 607. 

22. 111.—Schillo V. White. 207 111.- 
App. 390. 

Mo.—Lafayette Cpunty Bank v. Met- 
calf, 40 Mo.App. 494. 

N.D.—Ellestad v, Northwestern EI. 

Co., 69 N.W. 44, 6 N.D. 88. 

Wyo.—^Reynolds v. Morton, 154 P.. 
325, 23 Wyo. 528. 

23. Mo.—^Lafayette County Bank v.. 
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he will be liable if the sale to him is an absolute 
one to the exclusion of the mortgagee’s rights.^-t 

A junior mortgagce, if he has an actiial financial 
interest in the property,25 and did not consent to 
the sale, may recover in conversion from the pur- 
chaser of mortgaged property, if he purchased with 
knowledge of the mortgage and exercised dominion 
over the property inconsistent with the mortgagee^s 
rights.-^ The application of the purchase money 
of mortgaged property toward payment of a prior 
lien will not relieve the purchaser from liability to 
the mortgagee for conversion, if the sale was made 
without authority from the holder of the prior 
lien-^*? 

Purchase from mortgagee in possessiom In some 
jurisdictions it is held that a stipulation that the 
mortgagor shall retain possession of the property 
until breach of the condition precludes the mort¬ 
gagee from suing in trover before default, and the 
purchaser cannot be held liable for conversion 
where he sells or disposes of the property pur¬ 
chased before such default,although he- may 
maintain a bHl in equity to prevent a threatened 


removal of the property, or a special action on 
the case for the injtiry to. his lien.-^ Retention of 
possession after the law day, however, will render 
the purchaser gnilty of conversion.^^ On tfie other 
hand, according to other authority, such an agree- 
ment for possession in the mortgagor will not avail 
a purchaser in an action for conversion, regardless 
of when the sale took place, as such a stipulation 
is considered personal to the mortgagor.^^ 

§ 265. Assumption of Debt by, and Personal 
Liability of, Purchaser 

A purchaser of mortgaged property, who assumes the 
mortgage indebtedness as a part of the consideration for 
the conveyance to him, becomes personally liable for 
the mortgage indebtedness. 

The purchaser of mortgaged chattels who assumes 
the mortgage indebtedness as a part of the consid¬ 
eration for the conveyance to him becomes per¬ 
sonally liable for such indebtedness,^2 particularly 
where the mortgagee, on the faith of the purchas- 
er’s assumption of the debt, releases the mortgagor 
from personal liability.^^ The purchaser’s personal 
liability, however, depends entirely on his express 


Metcalf, 29 Mo.App. 3S4, affirmed 
40 Mo.App. 494. 

“This [stipulation in mortgage au- 
thorizing mortgagee to take posses¬ 
sion] is an optlon which he may or 
may not exercise, Authorities of 
high character, including those cit- 
ed by counsel for defendants, hold 
that, until such option is exercised 
by the mortgagee, and he either so 
takes or demands the possession, the 
possession remains with the mortga¬ 
gor until default made in the pay¬ 
ment of the debt, and that a sale 
made by him before such default or 
assertion of right will not support 
trover against the vendee or agent 
making the sale.”—National Bank of 
Commerce v. Morris, 21 S.W. 511, 513, 
114 Mo. 255, 35 Am.S.R. 754, 19 L.R. 
A. 463. 

24. Okl.—Ralston Bank of Com- 
merce v. Gaskill, 145 P. 1131, 44 
Okl. 728. 

11 C.J. p 631 note 60. 

25. Ala.—Chapman v. Metcalf, 51 
So. 745, 165 Ala. 567. 

Portion of property 
If the sale involves only a por¬ 
tion of property subject to more 
than one lien and that portion has 
been set aside for the senior lien- 
holder and is sold with his consent, 
the purchaser is not liable for con¬ 
version.—Chapman v. Metcalf, 51 So. 
745, 165 Ala. 567—11 C.J. p 632 note 
77. 

26. Ky.—Ruby v. Cox & Grayot, 229 
S.W. 127, 191 Ky. 162, 

Minn.—Hector v. Royal Indemnity 
Co., 234 N.W. 643, 182 Minn. 413. 


reargument denied 235 N.W. 675, 
182 Minn. 413. 

Okl.—Wichita Mill & Elevator Co. v. 
National Bank of Commerce of 
Frederick, 227 P. 92, 102 Okl. 95. 

27. Ala,—Belser v, Toungblood, 15 
So. 863, 103 Ala. 545—Keith v. 
Ham, 7 So. 234, 89 Ala. 590. 

28. N.Y.—Hathaway v. Brayman, 42 
N.Y. 322, 1 Am.R. 524—Madill v. 
McDohald, 175 N.Y.S. 792, 1S7 App. 
Div. 761. 

11 C.J. p 630 note 55, p 631 note 58. 

29. Ala.—Heflin v. Slay, 78 Ala. 180. 

30. Ala.—Albertville Trading Co. v. 
Critcher, 112 So. 907, 216 Ala. 252. 

31. S.C.—Bellune v. Wallace, 2 
Rich. 80. 

32. U.S.—Holt V. Albert Pick & Co., 
C.C.A.N.C., 25 F.2d 378, 380, citing 
Corpus Juris, certiorari denied Al¬ 
bert Pick & Co. V. Holt, 49 S.Ct. 9, 
278 U.S. 602. 73 L.Ed. 530—Clay- 
ton V. Fort Worth State Bank of 
Fort Worth, Tex., C.C.A.Tex., 4 
F.2d 763, certiorari denied Chap¬ 
man V. Clayton, 46 S.Ct. 18, 269 U. 
S. 555, 70 L.Ed. 408. 

N.C.—Hamilton v. Benton, 104 S.E. 
78, ISO N.C, 79. 

Or.—^IVeatherly v. Hochfeld, 286 P. 
588, 133 pr. 136. 

Tex.—Burkhart v. Brownfield, Civ. 

App., 33 S.W.2d 885. 

Wash.—University State ‘ Bank v. 
Steeves, 147 P. 645, 85 Wash. 55, 2 
A.L.R. 237. 

11 C.J. p 632 note 89. 

Liability of mortgagor where pur¬ 
chaser assumes mortgage debt see 
supra § 261. 


AssumptioiL of interest 
Assumption, by grantee of busi- 
ness, of a mortgage on the property 
conveyed, is an agreement to as¬ 
sume and pay interest as well as 
Principal, notwithstanding that the 
amount of the Principal alone is re- 
cited in the assumption clause.— 
Castelbaum v. Wolfson, 104 A. 84, 92 
N.J.Law 165. 

No recovery from mortgagor 
A purchaser assumlng the mort¬ 
gage debt cannot recover from the 
mortgagor on account of a part pay¬ 
ment made on the mortgage, in the 
absence of fraud, mistake, or agree- 
inent to that effect.—Stuckman v. 
Roose, 46 N.E. 6S0, 147 Ind. 402. 

SdUer executing note as agent 
Where the seller had so executed 
a note and mortgage as to bind him- 
self personally, although he signed 
as agent, the fact that title to the 
mortgaged property was in another 
will not defeat the mortgag'ee's right 
to recover at law on the purchaser's 
promise to pay the mortgage debt 
—Pope V. Porter, C.C.Iowa, 33 P. 7. 
Not agent of mortgagee 

A purchaser assuming the debt 
cannot, in replevin brought in his 
own name against an ofRcer ievying 
on the property in suit against the 
mortgagor, recover on the ground 
that he is the agent of the mort- 
gagees.—McNorton v. Akers, 24 lowa 
369. 

sa. Cal.—Talcott v. Hurlbert, 76 P. 

647, 143 Cal. 4. 

11 C.J. p 633 note 98. 

Assumption of debt by purchaser as 
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assumption of the mortgage debt, and the mere 
purchase of the property subject to a mortgage does 
not impose such liability on The alleged 

promise by the purchaser to pay or assume the debt 
must be ciear, satisfactory, and convincing.^S A 
purchaser of mortgaged chattels who assumes pay- 
ment of the notes secured thereby is entitled to 
credit for payments made, whether he became pay- 
master of the notes or not.^S 

Consideration. A sufficient consideration for a 
purchaser’s promise to assume the mortgage debt 
may be found in a mortgagee^s promise to forbear 
foreclosure proceedings,^'^ or in his act of consent- 
ing to the sale which results in his losing his mort¬ 
gage lien.S^ 

Rescission or cancelLation. An agreement be- 
tween a buyer and seller of mortgaged property, 
whereby the buyer assumes the payment of the 
mortgage, may not be rescinded by their mutual con- 
sent.^9 However, it has been held that personal 
liability for the assumption of the mortgage does 
not attach to the purchaser in an executory contract 
of sale before title has passed, and in such a case 
the contract may be canceled and the purchaser 


will be free of liability.^® 

Right to attack mortgage. A purchaser of mort¬ 
gaged property who assumes the mortgage debt 
is estopped from attacking the validity of the 
mortgage for any defect in its execution,^! or for 
failure to record.'^^ 

§ 266. Right to Proceeds of Property 

a. Sale with mortgagee^s consent 

b. Sale withoul mortgagee’s consent 

c. Application of proceeds to debt 

a. Sale with Mortgagee’s Consent 

(1) In general 

(2) Conditional consent 

(3) Sale by mortgagor as agent 

(1) In General 

As a generat rute the lien of a mortgage does not 
attach to the proceeds of a sale by the mortgagor where 
the mortgagee consented to the sale. 

It is a general rule that the lien of a mortgage 
does not attach.to the proceeds received from a 
transfer of mortgaged property by the mortgagor 
where the mortgagee consented to^S or rati- 


discharge of mortgage lien see in¬ 
fra § 346. 

04- Mich.—^Treuer v. Holtzman, 262 
N.W. 369, 370. 272 Mich. 344, quot- 
ing Corpus Juris. 

Tex.—Burkhart v. Brownfield, Civ. 
App.,- 33 S.W.2d 885—Nichols v. 
Lorenz, Civ.App., 237 S.W. 629/ 632. 
11 C.J. p 632 note 92. 

No estoppel 

Conduct of purchasers of mortgag¬ 
ed chattels in junking chattels be- 
cause obsolete and in replacing 
junked chattels by modern equip- 
ment did not estop them from deny- 
ing assumption of mortgage indebt- 
edness.—Treuer v. Holtzman, 262 N. 
W. 369, 272 Mich. 344. 

Subject to mortgage 

(1) An assignee of a contract for 
the purchase of property is not lia- 
ble for the indebtedness of the as¬ 
signor for the purchase price, where 
the assignment was made subject 
to such indebtedness; but the prop¬ 
erty may, in such a case, be sub- 
jected to an existing lien.—^Burkhart 
V. Brownfield, Tex.Civ.App., 33 S.W. 
2d 885. 

(2) Where the property is public- 

ly sold with the express announce- 
ment that it is sold subject to a 
mortgage, the conditions of which 
are to be binding on the purchaser, 
one hearing the announcement and 
purchasing cannot be held personal- 
ly liable for the mortgage debt.— 
Hamill v. Gillespie, 48 N.Y. 656. ^ 


35. Mich.—Treuer v. Holtzman, 262 
• N.W. 369, 272 Mich. 344. 

Wash.—Bicknell v. Henry, 125 P. 156, 

69 Wash. 408. 

36. TeX.—McSpadden v. La Porce, 
Civ.App., 39 S.W. 163. 

37. lowa.—Gibson v. Mclntire, 81 N. 
W. 699, 110 lowa 417. 

38. Idaho.—^First Nat. Bank' v. Pe-1 
terson, 279 P. 302, 407 Idaho 794. 

39. Wis.—^Bohnert v. Kadke, 207 N. 
W. 284, 189 Wis. 203. 

Reason for rule 

A contract for the benefit of a 
third party is enforceable by such 
party from the date of its ex- 
ecution, and neither party to the 
contract may thereafter rescind or 
change it to the detriment of such 
third party.—^Bohnert v. Radke, 207 
N.W. 284, 189 Wis. 203. 

Release by mortgagor 
A purchaser cannot defeat the 
mortgagee’s right to hold him re- 
sponsible by procuring a release 
from his mortgagor.—^Hartman v. 
Pistorius, 94 N.E. 131, 248 111. 668. 

40. 111.—^Hartman v. Pistorius, 94 N. 
E. 131, 248 111. 568. 

41. Conn. — Hartford-Connecticut 
Trust Co. V. Puritan Laundry of 
Hartford, 111 A. 149, 95 Conn. 172. 

11 C.J. p 633 note 4. 

Defective descriptioni of the prop¬ 
erty in a mortgage, which renders 
the mortgage invalid as to attaching 
creditors and bona fide purchasers, 
is not such a defect as may be taken 

890 


advantage of by a purchaser who 
assumes the mortgage and takes 
possession of the property.—Hart¬ 
ford-Connecticut Trust Co. V. Puri¬ 
tan’Laundry of Hartford, 111 A. 149, 
95 Conn. 172. 

Purchaser of stock of goods which 
has been exposed to sale cannot 
question the legality of the mort¬ 
gage, even though such mortgage is 
fraudulent and void under the stat¬ 
ute.—Denman v. James, Tex.Civ. 
App., 180 S.W. 1157—Beckville Con¬ 
tinental State Bank v. Traubue, Tex. 
Civ.App., 150 S.W. 209. 

Subsequeat mortgagee, to whom 
the mortgagor has transfefred the 
property, must perform his promise 
to pay, regardless of the validity of 
the prior mortgage.—Schneller v. 
Vincent, 229 P. 737, 131 Wash. 238, 
affirmed 237 P. 1119, 135 Wash. 698. 

42. Ark.—Sunhy South Lumber Co. 
V. A. J. Neimeyer Lumber Co., 38 
S.W. 902, 63 Ark. 268. 

Mich.—Dwight v. Scranton, etc., 
Lumber Co., 36 N.W. 152, 69 Mich. 
127. 

43. U.S.—Great Northern State 
•Bank v. Ryan, C.C.A.Minn., 292 F. 
10—Utah-Idaho Live Stock Loan 
Co. V. Blackfoot City Bank, D.C. 
*Idaho, 290 F. 588. 

Cal.—^Valley Bank v. Hillside Pack- 
ing Co., 267 P. 746, 91 Cal.App. 
738—Riddle v. Etling, 258 P. T62, 
84 Cal.App. 460. 

Colo.—Moore v. Jacobucci, 197 P. 
1015, 70 Colo. 171. 

Idaho.—Bellevue State Bank v. 
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sale, except as between original parties to the 
loan,^^ or one standing in no better position than 
the mortgagor>6 Of course, the mortgagee is not 
liable to other creditors of the mortgagor where 
the proceeds of the sale are applied in payment of 
the mortgage debt before anyone else acquired a lien 
thereon.*^^ In some jurisdictions, however, it is held 
that where a mortgagor sells mortgaged property 
and receives the proceeds thereof, the proceeds 
stand in place of the thing sold, and the lien at- 
taches to the proceeds as trust funds;^s ^nd it 
has been held that the lien of a mortgage on a 
growing crop follows the grain after severance, and 
the proceeds after a sale thereof.^^ Also, in some 
jurisdictions, the right to the proceeds of a sale of 
mortgaged property depends on whether the person 
claiming such funds had notice of the origin of 
the funds, and, if he had such knowledge, his equi- 
ties are inferior to those of the mortgagee.^^ 


§ 266 

Where a mortgage is given on book accounts due 
the mortgagor, the mortgagee has no lien on the 
money collected thereon by a purchaser of the busi- 
ness, if it was mixed with other money and used 
in the regular course of biisiness, but the mortgagee 
may claim from the assets of the purchaser moneys 
collected on such accounts as for money received 
for his use.^i 

(2) Conditional Consent 
Generally a mortgagee is entitled to the proceeds of a 
sale of mortgaged property made upon the condition that 
the proceeds be pald to him, although he may not be 
entitled to them as against a third person receiving them 
from the mortgagor withcut notice of the mortgagee^s 
rights. 

A mortgagee is entitled to the proceeds of a sale 
of the mortgaged property by the mortgagor when 
the sale is made upon the condition, agreement, or 
understanding that the proceeds shall be paid to the 
mortgagee or his representative.^^ xhis right of 
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Hailey Nat. Bank, 215 P. 126, 37 
Idaho 121. 

lowa.—Scurry v. Quaker Oats Co., 
208 N.W. 860, 201 lowa 1171—First 
Nat. Bank v. Security Trust & Sav. 
Bank of Charles City, 181 N.W. 
402, 191 lowa 842. 

Mo,—United Film Ad Service v. 

Roach, App., 297 S.W. 91. 

11 C.J. p 633 note 9. 

Property received in exchangre for 
mortgaged property is not subject 
to the' lien of the mortgage.—Fair- 
weather v. Nelson, 79 N.W. 506, 76 
Minn. 510. 

O-arnishment 

The proceeds of a sale of mort¬ 
gaged property, sold with the mort- 
gagee’s consent, is subject to gar- 
nishmept by the mortgagor^s credi¬ 
tors where such funds are in the 
hands of the mortgagor or purchas¬ 
er. 

Colo.—Moore v. Jacobucci, 197 P. 
1015, 70 Colo. 171. 

Okl.—Farmers* State Bank of Alva 
V. Kavanaugh & Shea, 224 P. 525, 
98 Okl. 119. 

XSanitable mortgage 
Cal.—^Haber v. J. G. Boswell Co., 20 
P.2d 100, 130 Cal.App. 514. 

Qnestion held immaterial under 
facts.—0'Connor v. Einfeldt, 205 N. 
W. 268, 164 Minn. 422. 

Xiien held not waived 

Contention that there was a waiv- 
er of mortgage lien on proceeds of 
sale of mortgaged property on 
ground of mortgagee's consent to the 
sale by mortgagor could not be sus- 
tained where sale was made and pro¬ 
ceeds were received, not by mortga¬ 
gor Corporation, but by another Cor¬ 
poration under the same manage- 
ment.—Snodgrass v. Wallowa Milling 
& Grain Co., 227 P. 294, 111 Or. 402. 


44. Cal.—Riddle v. Etling, 258 P. 
162, 84 CaLApp. 460. 

Okl.—Bank of Jefferson v. First Nat. 
Bank, 12 P.2d 540, 158 Okl. 37. 

45. Cal.—^Valley Bank v. Hillside 
Packing Co., 267 P. 746, 91 Cal. 
App. 738. 

46. lowa.—Silver v. Wickfield Farms, 
227 N.W. 97, 209 lowa 856—First 
Nat. Bank v. Riggle, 190 N.W. 143, 
195 lowa 189. 

S.D.—Farmers' State Bank of Tur- 
ton V. Van Houten, 219 N.W. 206, 
52 S.D. 528. 

Xntermingling of proceeds 

However, if the proceeds of a sale 
are intermingled with partnership 
funds so that they cannot he identi- 
fied, the mortgagee can have no lien 
on such partnership funds in the 
hands of one holding them for the 
mortgagor,—^Zerr v. Howell, Tex.Civ. 
App., 84 S.W.2d 867, error refused. 

47. Ark.—^Prins v. American Trust 
Co„ 275 S.W. 914, 169 Ark. 455. 

48. Miss.—Bolivar County v. Bank 
of Cleveland, 155 So. 176, 170 Miss. 
555. 

In eqoity 

It has been held that the mortga¬ 
gee may in equity insist that his lien 
adhere to the proceeds received by 
the vendee of the mortgagor. 

Colo.—Clatworthy v. Ferguson, 210 
P. 693, 694, 72 Colo. 259, citing 
Corpus Juris. 

Ky.—Hillman v. Morton, 9 Ky.L. 198. 
In Oklahoma 

(1) By virtue of statute the mort¬ 
gagor is deemed to be the trustee 
of funds received on the sale of 
mortgaged property, for the benefit 
of the mortgagee, when the sale was 
with the consent of the mortgagee.— 
Bank of Jefferson v. First Nat. Bank, 
12 P.2d 540, 158 Okl. 37. 

(2) A subsequent approval of the 
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sale does not bring the mortgagee 
within the statute where the sale 
was without his consent.—Bank of 
Jefferson v. First Nat. Bank, supra. 

(3) The statute is- inapplicable 
where the mortgagee consented to a 
sale and application of all but one- 
fourth of the proceeds to the mort- 
gagor’s use.—Midwest Production Co. 
V. Doerner, C.C.A.Okl., 70 F.2d 194. 

49. Or.—Keel v. Levy, 24 P. 253, 19 
Or. 450. 

11 C.J. p 633 note 12. 

50. Ala.—^Wilson v. Cowart, 167 So. 
602, 27 Ala.App. 110, certiorari de- 
nied 167 So. 604, 232 Ala. 170. 

Instruction» *T charge you that 
money loses its identity when re¬ 
ceived in due course of trade by 
third person,” was properly refused 
as misleading.—^Wilson v. Cowart, 
supra. 

Depositary bank 

A depositary bank, notifying de¬ 
positor of a credit to his checking 
account, and charging account with 
past-due note, was not a creditor 
charged with notice of recorded 
mortgage. The bank^s actual knowl¬ 
edge of the mortgage would not pre- 
clude it from charging its unsecured 
note against depositor’s credit from 
sale of mortgaged cattle, without 
proof that it knew the origin of the 
funds deposited. Under such cir- 
cumstances, the mortgagee, permit- 
ting a sale of mortgaged cattle with¬ 
out notifying depositary of proceeds, 
substitutes promise of mortgagor for 
his lien, and cannot look to depos¬ 
itary for protection^—Security State 
Bank of Melrose, Minn. v. First Nat. 
Bank, 254 P. 417, 78 Mont. 389. 

51. N.J.—^Nugent v. John McNeil 
Shoe Co., 50 A. 638, 62 N.J.Eq. 583. 

52. lowa.—Hoyt v. Clemans, 149 N. 
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the mortgagee is superior to the claims of the mort- 

gagor,^^ the mortgagor’s creditors,^^ purchaser,^» 

or other persons whose claims were inferior to the 
mortgage lien prior to the sale.^^ If the agrecment 
is for a public sale of mortgaged property with a 
third person to act as a clerk thereof and collect 
the proceeds for the mortgagee, the effect of the 
arrangement is to make the clerk a trustee of the 


proceeds so collected,®'^ or to operate as an assign- 
ment thereof,for the benefit of the mortgagee, 
and they cannot be applied to any other purpose 
than the satisfaction of the mortgage debt.^^ As 
distinguished from such an arrangement, if the 
mortgagee gives his consent to sell in reliance oniy 
on the mortgagor’s personal promise to collect and 
apply, or account for, the proceeds, there is au- 


W. 442. 167 lowa 330, Li.R.A.,N.S., 
1915C 166. 

'Miss.—Cole-Mclntyre-Norfleet Co. v. 

Du Bard. 99 So. 474, 135 Miss. 20. 
Mo.—United Film Ad Service v. 
Roach, 297 S.W. 91, 222 Mo.App. 
339—Martz v. Big: Horn Glass Co., 
App., 269 S.W. 697. 

S.D.—James River Bank of Frank- 
fort V. Hansen, 211 N.W. 976, 978, 
51 S.D. 13, quoting Corpus Juris— 
Nelson v. Badker, 163 N.W. 569, 
39 S.D. 108. 

11 C.J. p 633 note 20. 

Squitalslo assignmeut of proceeds 
A mortgagee’s consent to sell on 
condition that the proceeds of the 
sale be paid to him amounts to an 
equitable assignment of such pro¬ 
ceeds to the mortgagee. 

Cal.—Mcintyfe v. Hauser, 63 P. 69, 
131 Cal. 11. 

Wis.—Middleton Lumber & Puel Co. 
V. Kosanke, 256 N.W. 633, 216 Wis. 
90. 

53. Wis.—Carpenter v. Forbes, 247 
N.W. 857, 211 Wis. 648. 

Mortgagor as trustee 
If a mortgagor receives the pro- 
ceedq of a sale of the mortgaged 
property under an agreement that he 
is to pay them to the mortgagee, he 
holds such funds as trustee for the 
benefit of the mortgagee.—Scurry v. 
Quaker Oats Co., 208 N.W. 860, 201 
lowa 1171. 

Beteution for mortgagor’s use 

The mortgagee, however, has no 
right to such funds which he has 
permitted the mortgagor to retain 
for his own use. 

U.S.—Midwest Production Co. v. 

Doerner. C.C.A.Okl.. 70 F.2d 194. 
Wis.—Caroline State Bank v. An¬ 
drews, 235 N.W. 794, 204 Wis. 393. 

54. Cal.—Mcintyre v. Hauser, 63 P. 
69, 131 Cal. 11. 

Colo.—J. I. Case Threshing Mach. Co. 

V. Rominger, 238 P. 63, 77 Colo. 
595. 

Idaho.—First Sec. Bank of Pocatello 
V. Zaring Farm & Livestock Co., 10 
P.2d 303. 51 Idaho 700. 
lowa.—Scurry v. Quaker Oats Co., 
208 N.W. 860, 201 lowa 1171. 

Kan.—Muse v. Lehman, 1 P. 804, 30 
Kan. 514. ^ 

Mo.—Martz v. Big Horn Glass Co., 
App., 269 S.W. 697. 

Mont.—^Dooley Implement Co. v. 
Citizens’ State Bank of Dooley, 283 
P. 423, 86 Mont. 339—^First Nat. 


Bank v. Citizens* State Bank of 
Dooley, 283 P. 420, 86 Mont. 331. 
Okl.—Farmers* State Bank of Alva 
v. Kavanaugh & Shea, 224 P. 525, 
98 Okl. 119. 

Wis .—Middleton Lumber & Puel Co. 
V. Kosanke, 256 N.W. 633, 216 Wis. 
90—Carpenter v. Forbes, 247 N.W. 
857, 211 Wis. 648. 

Wyo.—Citizens’ Nat. Bank of Chey- 
enne v. Puckett, 254 P. 128, 36 
Wyo. 232. 

Necessity for disclosure of agree- 
mezLt 

A mortgagee’s failure to disclose 
his agreement that the proceeds 
should be paid to him does not estop 
him from claiming the proceeds, if 
the mortgage is properly filed.—^Wil- 
son V. Geiss, 190 N.W. 61, 153 Minn. 
211 . 

55. Mo.—Martz v. Big Horn Glass 
Co., App., 269 S.W. 697. 

S.D.—James River Bank v. Hansen, 
211 N.W. 976, 51 S.D. 13. 

Advaucemeuts by purchaser 
A purchaser who has made ad- 
vancements to the mortgagor is not 
entitled to credit the mortgagor’s ac¬ 
count by the amount of the sale 
price of mortgaged lumber purchased 
by it, except as to amounts the 
mortgagor was permitted to retain 
for his own use.—Caroline State 
BankjV. Andrews, 235 N.W. 794, 204 
Wis. 393. 

Notice 

Actual notice of the agreement 
that the mortgagee was to have the 
proceeds is unnecessary, as construc¬ 
tive notice of the mortgage, together 
with knowledge that the mortgagee's 
employees were clerking a public 
sale of the property, is sufficient to 
put a purchaser on inquiry as to the 
mortgagee's rights.—James River 
Bank v. Hansen, 211 N.W. 976, 51 S. 
D. 13. 

Bscovery in assumpsit allowed 
Mich.—Flood v. Butzbach, 72 N.W. 
603, 114 Mich. 613, 68 Am.S.R. 501. 

Xn the absence of fraud a pur¬ 
chaser claiming a set off against the 
mortgagor on the purchase price 
cannot complain of an arrangement 
between the mortgagee and mortga¬ 
gor to sell the property at public 
sale.—James River Bank of Frank- 
fort V. Hansen, 211 N.W. 976, 51 S. 
D. 13. 


56. Mont.—^Dooley Implement Co. v. 
Citizens' State Bank of Dooley, 283 
P. 423, 86 Mont. 339—First Nat 
Bank v. Citizens’ State Bank of 
Dooley, 283 P. 420, 86 Mont. 331. 

Sale to junior moortgagee 

Where a mortgagor executes a 
mortgage to a trustee for the bene¬ 
fit of two creditors, one of which is 
to have a superior claim on the pro¬ 
ceeds, and sells the property in the 
usual course of trade under an ar¬ 
rangement with the senior creditor 
whereby he may sell the property 
and assign the purchaser s* account s 
to him, the senior creditor may re- 
cover the purchase price of a sale 
to the junior creditor made under 
the same arrangement.—Grumme v, 
Firminich Mfg. Co., 81 N.W. 791, 110 
lowa 505. 

57. lowa.—Hoyt v. Clemans, 149 N. 
W. 442, 167 lowa 330, L.R.A.,N.S., 
1915C 166. 

Okl.—Farmers* State Bank of Alva 

V. Kavanaugh & Shea, 224 P. 525, 
98 Okl. 119. 

Wis.—Carpenter v. Forbes, 247 N.W. 
857, 211 Wis. 648. 

There is sufScieut consideration 
for such an arrangement to pay the 
debt where the clerk receives a com- 
mission for his duties with respect 
to the sale.—Dooley Implement Co. 
V. Citizens’ State Bank of Dooley, 
283 P. 423, 86 Mont.- 339—First Nat. 
Bank v. Citizens* State Bank of 
Dooley, 283 P. 420, 86 Mont. 331. 

The clerk^s authority is irrevoca- 
ble by the mortgagor, and the latter 
can exert no control over the pro¬ 
ceeds except as to any surplus.— 
Nelson v. Badker, 163 N.W. 569, 39 
S.D. 108. 

58. S.D.—James River Bank of 
Frankfort v. Hansen, 211 N.W. 976, 
51 S.D. 13. 

56. S.D.—Nelson v. Badker, 163 N. 

W. 569, 39 S.D. 108.’ 

Validity and effect of agreement 
An agreement between the mortga¬ 
gor and the mortgageq that the prop¬ 
erty may be sold at a public sale 
by the mortgagor, and the proceeds 
paid to the clerk of the sale to be 
applied in discharge of the mortgage, 
is valid and binding and the mortga¬ 
gee has a right to the proceeds of 
the sale as against other creditors 
of the mortgagor.—^Barrett v. Mart- 
zahn, 173 N.W. 72, 186 lowa 548. 
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thority that he is not entitled to a lien or claim 
thereon as against a person receiving them without 
notice of their character as proceeds of a sale of 
mortgaged property;60 but the mortgagee is entitled 
to the proceeds as against the mortgagor^^ or a 
person receiving them from him with notice,®- or 
a person not having lawful claim thcreto iinder or 
through the mortgagor.®® 

(3) Sale by Mortgagor as Agent 

A mortgagee has a lien on the proceeds of a sale of 
mortgaged property, where he permlts the mortgagor to 
seii as his agent or in his name. 

A mortgagee’s lien on the proceeds of a sale by 
the mortgagor is not waived when the latter acts 
as agent for the mortgagee in making the sale 
and delivery;®^ and so the mortgagee has a supe¬ 
rior claim to the proceeds as against the mortga¬ 
gor,®® his assignee of the proceeds with notice of 


the mortgagee^s claims,®® a garnishing jiidgmenr 
creditor,®" or a purchaser.®® The mere fact that 
the agent violates his instructions and sells the 
property as his own does not deprive the mortgagee 
of his right to the proceeds.®^ If a mortgagee per- 
mits a sale of the mortgaged property in his own 
name, the lien of the mortgage is transferred to 
the proceeds of the sale."® 

Where the mortgagee permitted the sale of, and 
aided the mortgagor in selling, part of the property 
sufficient to pay the mortgage debt, and in convert- 
ing the proceeds to his own use, it was held that 
the mortgage was void as to a judgment creditor 
of the mortgagor, and the latter could subject to 
garnishment the proceeds of the remaining property 
in the hands of the mortgagee.'^^ 

b. Sale without Mortgagee’s Consent 

The lien of a mortgage does not attach to the pro- 


60. lowa.—Smith v. Crawford Coun- , 
ty State Bank, 61 N.W. 378, 68 N. 
W. 690. 99 lowa 282. 

Me.—Auburn First Nat. Bank v. 
Eastern Trust, etc., Co„ 79 A. 4. 
108 Me. 79—White Mountain Bank 
V. West. 46 Me. 15. 

Or.—Snodgrass v. Wallowa Milling 
& Grain Co.. 227 P. 294, 296, 111 
Or. 402, citing Corpus Juris. 
Particular persous eutitled to pro¬ 
ceeds 

(1) Judgment creditor of mortga¬ 
gor.—Smith V. Clark, 69 N.W. 1011, 
100 lowa 605. 

(2) A bank in which funds are 
deposited to mortgagor’s account.— 
Mason First Nat. Bank v. Bernard, 
Tex.Civ.App., 30 S.W. 580. 

61. Me.—Auburn First Nat. Bank 
V. Eastern Trust, etc., Co., 79 A. 4, 
108 Me. 79. 

Neb.—Farmers* State Bank of Pe- 
tersburg v. Anderson, 199 N.W. 
728, 112 Neb. 413. 36 A.L.R. 1374. 
Egiuity will transfer the lien of the 
mortgage to the proceeds, as between 
the parties.—State ex rei. Cantley v, 
Akin, 22 S.W.2d 836, 224 Mo.App. 114. 

62. Neb.—Farmers’ State Bank of 
Petersburg v. Anderson, 199 N.W. 
728. 112 Neb. 413, 36 A.L.R. 1374. 

11 C.J. p 634 note 24. 

Depositary bank 

A bank, in which a mortgagor has 
deposited the proceeds of a sale to 
his own credit, has no right to apply 
any of such funds in payment of the 
mortgagor’s debt after receiving no¬ 
tice of such an agreement between 
the mortgagee and mortgagor, but is 
bound to pay them over to the mort¬ 
gagee.—^Auburn First Nat. Bank v. 
Eastern Trust, etc., Co., 79 A. 4, 108 
Me. 79. 

Proceeds in hands of suhsequent pur- 
chaser 

If the mortgagee consents to a 


sale under an agreement of which 
the purchaser has notice that the 
proceeds of the sale are to be paid 
to him, and that when so paid he 
will release the mortgage, the mort¬ 
gagee. while he cannot recover the 
property on failure of the purchas¬ 
er to pay over the purchase price, is 
entitled to the proceeds of a second 
sale by the assignee in insolvency of 
the original purchaser, or by one 
taking a mortgage from such pur¬ 
chaser prior to the sale by the as¬ 
signee and while the first mortgage 
is of record.—Monson v. Renaker, 60 
S.W. 924, 22 Ky.L. 1405. 

63. Neb.—Farmers' State Bank of 
Petersburg v, Anderson, 199 N.W. 
728, 112 Neb. 413, 36 A.L.R. 1374. 

64. Mo.—Martz v. Big Horn Glass 
Co., App., 269 S.W. 697. 

Wis.—Middleton Lumber & Fuel Co. 
V. Kosanke, 256 N.W. 633, 216 Wis. 
90. 

What constitutos sale as agent 
Where crop of beets subject to 
mortgage was sold to a sugar com- 
pany, under an understanding that 
the usual custom of the company as 
to issuing checks payable to all par¬ 
ties interested should be followed, it 
was not a sale by mortgagor with 
the consent of the mortgagee, but 
was equivalent to a sale by mort¬ 
gagor as agent of the mortgagee.— 
Clatworthy v. Ferguson, 210 P. 693, 
72 Colo. 259. 

Deposit in xuortgagor’s name 
Where the proceeds of a sale of 
mortgaged property held by the 
mortgagor as the mortgagee’s agent 
belong in equity to the mortgagee, 
his right is not affected by a deposit 
of the money to the mortgagor’s 
credit in a bank.—Thex v. Shreve, 
267 P. 92, 3S Wyo. 285. 

65. Equitable lien on proceeds 

As between the mortgagee and 
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mortgagor, the former has an equi- 
table lien on the proceeds of a sale 
by the mortgagor as his agent.— 
Clatworthy v. Ferguson, 210 P. 693, 
72 Colo. 259. 

66. Colo.—Clatworthy v. Ferguson, 
supra. 

67. Mo,—Martz v. Big Horn Glass 
Co., App., 269 S.W. 697. 

Wis.—Middleton Lumber & Fuel Co. 

V. Kosanke, 256 N.W. 633, 216 Wis. 
90. 

Wyo.—Thex v. Shreve. 267 P. 92, 38 
W yo. 2So. 

63. 111.—Twaits v. Willy H. Lau Co., 
176 Ill.App. 5S8. 

Mo.—Martz v. Big Horn Glass Co., 
App., 269 S.W. 697. 

11 C.J. p 634 note 27. 

Husband mortgaging property to 
wife 

Where personal property is mort¬ 
gaged by a husband to his wife, and 
is thereafter sold by the mortgagor, 
the mortgagee may recover from the 
purchaser, either on the principle 
that her husband was acting as her 
agent and with her consent, or on 
the principle of a suit for money had 
and received.—Twaits v. Willy H. 
Lau Co., 176 IlLApp. 5SS. 

69. Cal.—Crosby v. Fresno Fruit 
Growers’ Co., 158 P. 1070, 30 Cal. 
App. SOS. 

70. lowa.—Smith v. Crawford Coun- 
ty State Bank. 61 N.W. 37S, 68 N. 

W. 690, 99 lowa 2S2. 

Wis.—Caroline State Bank v, An¬ 
drews. 235 N.W. 794, 204 Wis. 393. 
11 C.J. p 633 note 20. 

71. Colo.— First Nat. Bank of Ft. 
Collins v. Daniels Mercantile Co., 
172 P. 3. 64 Colo. 40S—First Nat. 
Bank of Ft. Collins v. Shafer, 172 
P. 1, 64 Colo, 3SS. L.R.A.191SE 
636. 
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ceeds of an unauthorized sale of the mortgaged property, 
but the mortgagee may waive the tort and recover the 
proceeds of the sale from the mortgagor or a third per- 
son who had notice of the mortgage. 

The lien of a mortgage is not transferred to the 
proceeds of an unauthorized sale of mortgaged 
property,at least as against a third person receiv- 
ing them without notice of the mortgagee^s rights,'^^ 
although it has been held that, where mortgaged 
property is accepted by one who has notice of the 
mortgage, in part payment for other property, the 
substituted property is impressed with an equitable 
lien to the extent of the value of the property 
mortgaged,and that, if the proceeds of an unau¬ 
thorized sale are deposited in a bank pending de- 
termination as to priority of lien claimants, the 
bank is bound by the adjudication.'^^ 

Where mortgaged property is sold without the 
mortgagee^s consent, unless he has taken other in- 


consistent action,^^ the mortgagee is not limited to 
his remedy of retaking the property but may waive 
the tort and recover the proceeds of the sale,77 
and such recovery has been permitted against a 
third person receiving the proceeds with knowledge 
of the source of the funds.7^ Such recovery may 
be had in an action for accounting,79 or for money 
had and received.®® 

c. Application of Proceeds to Debt 

!n the absence of a walver or estoppej, ordinarlly 
the proceeds of a sale of mortgaged chatteis shouid be 
applled in payment of the mortgage debt if it is a first 
lien thereon. 

As a general rule, money received by the mort¬ 
gagee from the sale of the mortgaged property must 
be applied by the mortgagee in payment of the 
mortgage debt,^^ even though the ’ mortgagor has 
not directed this to be done,S2 unless the mortgagor 


72. Cal.—Riddle v. Btling, 258 P. 
162, 84 Cal.App. 460. 

lowa.—Slimmer & Thomas v. Law- 
ler. 218 N.W. 516, 205 lowa 813. 
il C.J. p 635 note 36. 

Reason for rule 

The lien on the mortiraged prop¬ 
erty itself remains unaffected by an 
unauthorized sale. — Talmage-Sayer 
Co. of Joliet V. Smith, 7 P.2d 536, 
91 Mont. 289. 

73. Cal.—Crosby v. Fresno Fruit 
Growers’ Co., 158 P. 1070, 30 Cal. 
App. 308. 

lowa.—^Kahler v. Hanson, 6 N.W. 57, 
53 lowa 698, 

Payment of previons indehtedness 
Where the proceeds of a sale by 
the mortgagor are paid over to a 
bank or other third person and are 
applied to the payment of a previous 
indebtedness, the mortgagee cannot 
follow such proceeds if the person 
to whom they are paid had no knowl¬ 
edge of the mortgage.—Oklahoma 
State Bank of Davis v. First Nat. 
Bank, 285 P. 117, 142 Okl. 50—11 C. 
J. p 635 note 39. 

74. Ark.—^American Soda Fountain 
Co. V. Futrall, 84 S.W. 505, 73 Ark. 
464, 108 Am.S.R. 64. 

75. lowa.—Slimmer & Thomas v. 
Lawler, 218 N.W. 516, 205 lowa 
813. 

73. U.S.—Minneapolis Nat. Bank of 
Minneapolis, Kan., v. Liberty Nat. 
Bank of Kansas City, C.C.A.Kan., 

72 F.2d 434. 

77. Ark.—Imperial Valley Savings 
Bank v. Huff, 190 S.W. 116, 126 
Ark. 281, 

Colo.—First Nat. Bank v. American 
State Bank of Brighton, 215 P. 473, 

73 Colo. 254. 

Mont.—Talmage-Sayer Co. of Joliet 
v. Smith, 7 P.2d 536, 91 Mont. 289. 
11 C.J. p 634 note 32. j 


Fund deposited in lieu of bail 
Where a mortgagor sold mort¬ 
gaged property without permission 
and deposited the proceeds in ha¬ 
beas corpus proceedings in lieu of 
bail, and the mortgagees filed their 
claim therefor in the court having 
custody of the fund, this petition be- 
ing filed before the mortgagor as¬ 
si gned his right, the mortgagees 
were entitled to it as against the 
asslgnee.—Imperial Valley Savings 
Bank v. Huff, 190 S.W. 116, 126 Ark. 
281. 

78. U.S.—^Minneapolis Nat. Bank of 
Minneapolis, Kan., v. Liberty Nat. 
Bank of Kansas City, C.C.A.Kan., 
72 P.2d 434—Smith v. Shellabarger, 
D.C.Colo., 291 F. 144. 

Ky.—Ruby v. Cox & Grayot, 229 S. 

W. 127, 191 Ky. 162. 

Mo.—Gorin Sav. Bank v. Early, App., 
260 S.W. 480. 

11 C,J, p 635 note 40. 

Bank as tznstee of proceeds 

A bank, receiving proceeds of sale 
with knowledge that sale was made 
without consent of mortgagee, and 
that ownership of deposit is in mort¬ 
gagee, is liable to mortgagee for the 
sum deposited and it holds such 
funds as trustee.—State v. Brown 
County Bank of Long Pine, 200 N.W. 
866, 112 Neb. 642, 

79. lowa.—^Fierce v. Fleming, 217 
N.W. 806, 205 lowa 1281. 

80. Mo.—Gorin Sav. Bank v. Early, 
App., 260 S.W. 480. 

11 C.J. p 634 notes 33, 34. 

81. Nev.—^Wheeler & Stoddard v. 
Portlaiid Cattle Loan Co., 268 P. 
46, 51 Nev. 53. 

Bguitable assignment 
Where a chattel mortgagor sold 
the property, receiving a check pay- 
able to the mortgagee as his interest 
might appear, an agreement between 
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the mortgagor and mortgagee that 
the fund shouid be applied in dis- 
charge of the mortgage constituted 
an eauitable assignment to the mort¬ 
gagee, and the right to the fund 
passed to an assignee of the mortga¬ 
gee as against an assignee of the 
mortgagor.—Slimmer v. State Bank 
of Halstad, 159 N.W. 795. 134 Minn. 
349. 

Indexnnity mortgage 

Where a chattel mortgage is given 
to indemnify the mortgagee against 
liability as surety for the mortgagor, 
in the absence of fraud, the mort¬ 
gagee is entitled to hold the pro¬ 
ceeds of the sale for his security, or 
until indemnified or relieved from li¬ 
ability.—Bean v. Parker, 96 A. 17, 89 
Vt. 532. 

Payment of real estate taxes 

A mortgagee who held both a chatr 
tel and a real estate mortgage from 
the mortgagor cannot apply the pro¬ 
ceeds of a sale of the mortgaged 
chatteis in payment of real estate 
taxes and assessments without the 
mortgagor’s consent, notwithstand- 
ing a provision in the real estate 
mortgage accelerating the due date 
thereof upon a failure to pay taxes. 
—Reichenbach v. City Trust & Sav¬ 
ings Bank of Boone, 218 N.W. 903, 
205 lowa 1009. 

82- Nev.—^Wheeler & Stoddard v. 

Portland Cattle Loan Co., 268 P. 

46, 51 Nev. 53. 

An unsecnred. creditor of the mort¬ 
gagor may not complain of an appli- 
cation of the proceeds in pursuance 
of an agreement with the mortgagor, 
even though he has advanced credit 
without notice of the mortgage.— 
Hammill Co. v. Van Loon, 72 N.W. 
520, 103 lowa 249. 

Subseg.tLent promise to surety 

A mortgagor’s promise to turn 
over the proceeds of a sale to his 
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consents to a different application thereof.^^ 

A mortgagee cannot complain of the application 
of the proceeds of a sale of mortgaged property 
in payment of prior liens, biit he is entitled to the 
surplus, if any, after prior liens are discharged.^^ 
As against a second mortgagee, the law will apply 
the proceeds of a sale by the mortgagor with the 
first mortgagee^s consent to the payment of the first 
mortgage in the event of a sale with the consent 
of a second mortgagee who receives the prdceeds 
with knowledge of the'prior mortgage, the proceeds 
will be held in trust by him for the benefit of the 
senior mortgagee.^® 

The holder of a void mortgage has no lien on 
the proceeds of a sale of the mortgaged property 
and cannot complain of a judgment awarding the 
proceeds to another claimant, irrespective of the 
validity or invalidity of the latter’s lien;S7 but it 
has been held that a mortgagee of a mortgage valid 
as between the parties but void as to creditors may 
retain the proceeds of a sale as against a judgment 
creditor who has failed to make a lev}\S8 

Sale by assignee, administrator^ or receiver, A 
mortgagee has been held to be entitled to an equi- 
table lien on the proceeds of property resulting from 
a sale by the mortgagor^s assignee for the benefit 
of creditors,an administrator of his estate,^® or 
a receiver of the mortgaged property.^^ If the 
mortgagee becomes a purchaser of the property at 
a receiver’s sale,and pays the amount of his bid, 
he must assert his mortgage lien on the proceeds 


of the sale before the receiver has distributed them 
to junior lienors and has received his discharge, re- 
gardless of whether or not the receiver knew of the 
mortgage.^2 

IFaizrr. A mortgagee may waive his right to the 
proceeds of a sale of mortgaged chattels in favor 
of inferior liens, and on such waiver, if the mort¬ 
gagee receives such proceeds, it holds them as trus- 
tee for those having superior rights.^^ A mort¬ 
gagee waives or loses his right to the proceeds of 
a sale of the mortgaged property by his act of 
turning them over to the mortgagor after having 
had possession,^^ or by treating such proceeds as 
the property of the mortgagor,^^ a,s against a third 
person securing a right thereto. Further, a mort¬ 
gage holder waives his equitable claim to the pro¬ 
ceeds of a sale by commencing an action on the 
mortgage notes and garnishing the proceeds while 
his action to establish his equitable claim is stili 

pending.96 

§ 267. Actions by Mortgagee against Mort¬ 
gagor 

Unauthorized removals op sales of mortgaged proper¬ 
ty may be restralned by Injunction. Actions by a mort¬ 
gagee against the mortgagor are governed by the usual 
ruies. 

An attempt by a mortgagor to remove the mort¬ 
gaged goods from the state may be restrained by 
injunction,57 gyen before a breach of a condition 
of the mortgage,®^ unless the mortgagor intended 
only to make a temporary removal in the ordinary 


STirety Is not binding on a mortgagee 
to whom the mortgagor had previ- 
ously transferred the mortgaged 
property as security for another 
debt.—Francis v. Central Nat. Bank 
of Waco, Tex.Civ.App., 268 S.W. 761. 

831 Nev.—^Wheeler & Stbddard v. 
Portland Cattle Loan Co., 268 P. 
46, 51 Nev. 53. 

Surplus ahove mortgage deht 
A mortgagee may apply any sur¬ 
plus of proceeds over and above the 
amount of the mortgage debt to the 
payment of an open account, where 
the mortgage so provides.—^H. W. 
Williams & Co. v. Bell, Tex.Civ.App., 
8 S.W.2d 745. 

84. Ala.—^Head v. Knox, 69 So. 257, 
14 Ala.App. 221. 

Priority between mortgage and oth- 
er liens see infra §§ 297-306. 

85. Kan.—^Madden v. Walker, 51 P. 
914, 7 Kan.App. 697. 

88. 111.—^Morrison v. Elzy, 190 IlL 
App. 374. 

W. Ga.—^Dawson Nat. Bank v. Bank 
of Dawson, 155 S.E. 791. 42 Ga. 
App. 300. 


88. N.J.—New York Nat. Shoe, etc., i 
Bank v. August 33 A. 803, 54 N.J. 1 
Eq. 182, affirmed 39 A. 1114, 55 N. 
J.Eq. 590. 

89. N.J.—Doughten v. Gray, 10 N.J. 
Eq. 323. 

90. Ohio.—Whiteley v. Weber, 2 
Ohio Cir.Ct. 336, 1 Ohio Cir.Dec. 
517—Linghler v. Kraft, 3 Ohio N. 
P.,N.S., 653, affirmed 86 N.E. 1004, 
79 Ohio St. 225, 54 Wkly.L.Bul. 2. 

91. Cal.—Yakoobian v. Johnson, 282 
P. 522, 102 Cal.App. 10. 

Proceeds applied for mortgagor’s 
benefit 

If the receiver applies the pro¬ 
ceeds for the benefit of the mort¬ 
gagor, the mortgagee may recover 
from him.—^Yakoobian v. Johnson, 
supra. 

92. Ga.—Trautwein v. McKinnon, 16 
S.E. 85, 90 Ga. 301. 

93. Tex.—Home Ins. Co. v. Klous, 
Civ.App., 58 S.W.2d 176, error re- 
fused. 

There is no duty on the part of 
the second mortgagee to look to the 
application of the proceeds by the 
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mortgagor.—^Home Ins. Co. v. Klous, 
supra. 

94- Mo.—^Evans-Snider-Buel Co. v. 
Atchison County Bank, 76 Mo.App. 
449. 

95. Kan.—^Turner v. Williams, 221 
P. 267, 114 Kan. 769. 

Mortgagor’s deposit in mortgagee 
bank 

A mortgagee bank knowingly per- 
mitting its mortgagor depositor to 
deposit and check on the proceeds of 
a sale of the property thereby treats 
the fund as the latter*s property and 
is precluded from claiming a supe¬ 
rior right thereto as against a gar¬ 
nishing creditor; in such a case the 
bank could not necessarily be said to 
be a trustee of the funds.—^Turner v. 
Williams, supra. 

96. Mo.—^Young v. Princeton Bank, 
71 S.W. 713, 97 Mo.App. 576. 

97. Ala.—Walker v. Radford, 67 Ala. 
446. 

11 C.J. p 623 note 14. 

98. Ala.—^Heflin v. Slay, 78 Ala. ISO. 
Md.—Parsons v. Hughes, 12 Md. 1— 

Clagett V. Salmon, 5 Gill & J. 314. 



CHATTEL MORTGAGES 


14 C.J.S. 


§ 267 

use of the mortgaged property and to return the 
property before the maturity of the mortgage.^^ 
Likewise, a sale of the mortgaged property to the 
injury of the mortgagee may be restrained by in- 
junction before^ or after^ a default in the mort- 
gage. 

As already stated in § 261, a mortgagee may 
maintain an action for conversioii against a mort- 
gagor *\vho has sold the property without author- 
ity, and such actions are governed by the usual 
rules as to civil actions.^ 

§ 268. Actions by Mortgagee against Pur- 
chaser or Transferee 

Actions by a mortgagee against the purchaser 
or transferee of mortgaged property are discussed 
in sections immediately following. 

§ 269. -Right of Action 

In a proper case the mortgagee may bring an action 
against the purchaser from the mortgagor to recover the 
property itself or its value. 

In view of the rule discussed supra in § 264 b, 


that a purchaser exercising dominion over the mort¬ 
gaged property inconsistent with the rights of the 
mortgagor is guilty of conversion, where such facts 
exist, the mortgagee may bring an action for con¬ 
version against the purchaser to recover the value 
of the mortgaged property.'^ Before bringing the 
action, the mortgagee must have a property inter- 
est in the chattel, general or special,^ and he must 
be entitied to possession of the property.^ Accord- 
ingly, the holder of a mortgage should not com- 
mence his action until after the “law day” of the 
mortgage,*^ or until there has been a default giving 
him the right to possession of the property.^ 

In view of the rule that a mortgagee who un- 
conditionally consents to a sale of the property 
waives his lien, considered supra in § 262 a, a mort¬ 
gagee cannot maintain an action for conversion 
against the purchaser if he has authorized the sale.^ 
unless he consented on a condition which was un- 
performed.^® 

In a proper case the mortgagee may bring an 
action for damages for injury to, or destruction 
of, the mortgage lien,^! which may be an action 


N.J.—^Preeman v. Preeman, 17 N.J, | 
Eq. 44. 1 

99. Ala.—^Walker v. Radford, 67 Ala. 
446. i 

1. Cal.—^Ukiah Bank v, Moore, 39 P. 
1071, 106 Cal. 673. 

11 C.J. p 624 note 25. , 

2 . Ind. — McKinney v. Crawford, 151 
N.E. 136, 85 Ind.App. 299. 

3. Time to sne 

A statute declaring a mortgage to 
be void after it has been recorded a 
certain number of years does not bar 
an action brought after that time for 
the proceeds of a sale made, pur- 
suant to an agreement, prior to the 
expiration of the period of limita¬ 
tio n.—State ex rei Cantley v. Akin, 
22 S.W.2d 836, 224 Mo.App. 114. 

Parties 

A bank in which the proceeds of a 
sale of mortgaged property is depos- 
ited pursuant to an agreement for 
the sale is not a necessary party in 
a mortgagee's action to recover such 
proceeds, particularly in the absence 
of any pleadlng of a nonjoinder of a 
party defendant.—State ex rei. Cant¬ 
ley V. Akin, supra. 

4 . U.S. — Denver Live Stock Com- 
mission Co. v. Lee, G.C.A.C 0 I 0 ., 18 
P.2d 11, rehearing denied 20 F.2d 
531. 

Ala.—^Lefkovitz v. Lester, 66 So. 894, 
11 Ala.App. 504. j 

11 C.J. p 635 note 47. i 


Mortgagee In possession, from 
whom the mortgagor has surrepti- 
tiously obtained the property and 
sold it, may sue the mortgagor, or 
his vendee, for conversion.—McCand- 
less V. Moore, 50 Mo. 511. 

5. Mont.—Swords v. Occident Eleva¬ 
tor Co., 232 P. 189, 72 Mont. 189. 

Lnmbor cnt from mortgaged timber 
A mortgagee of timber has a suf¬ 
ficient title in the lumber cut there- 
from to maintain trover.—McLeod 
Lumber Co, v. Neighbors, 114 So. 
176, 22 Ala.App. 204. 

G. Ala.—Brock v. Culpepper, 116 So. 
126, 217 Ala. 289. 

Mont.—U.. S. Nat. Bank v. Great 
Western Sugar Co., 199 P. 245, 60 
Mont. 342. 

Wash.—Spokane Sec. Finance Co. v. 
Crowley Lumber Co., 274 P. 102, 
150 Wash. 559, affirmed 279 P. 103, 
152 Wash. 697. 

7. Ala.—^Montgomery v. Tucker, 153 
So. 188, 228 Ala. 182—Brock v. 
Culpepper, 116 So. 126, 217 Ala. 
289—^Albertville Trading Co. v. 
Critcher, 112 So. 907, 216 Ala. 252. 

8. Okl.—Wichita Mill & Elevator 
Co. V. Farmers* State Bank of Tip- 
ton, 226 P. 870, 102 Okl. 83. 

Wash.—Spokane Sec. Finance Co. v. 
Crowley Lumber Co., 274 P. 102, 
150 Wash. 559, affirmed 279 P. 103, 
152 Wash. 697. 
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Provision for taking possession 
Where the mortgage authorizes the 
mortgagee to take possession if the 
mortgagor sells or attempts to sell 
the property, on an absolute sale of 
the property the mortgagee may 
bring action without waiting for the 
law day.—Lowery v. Haley, 68 So. 
539, 12 Ala.App. 448. 

9. Ala.—Butler & Gilchrist v. First 
Nat. Bank, 117 So. 490, 22 Ala.App. 
504. 

Ky.—Penick v. White & Beauchamp, 
94 S.W.2d 338, 264 Ky. 172. 

Mo.—Stockyards Nat. Bank of South 
Omaha v. B. Harris Wool Co., 289 
S.W. 623, 316 Mo. 426. 

Estoppel to assert lien 
Ala.—Citizens’ Bank of Guntersville 
V. Pearson, 116 So. 350, 217 Ala. 
391—Butler & Gilchrist v. First 
Nat. Bank, 117. So. 490, 22 Ala.App. 
504. 

10. Colo. — Arnold v. First Nat. 
Bank, 39 P.2d 791, 96 Colo. 104, 97 
A.L.R. 643. 

11. Ala.—^Albertville Trading Co. v. 
Critcher, 112 So. 907, 216 Ala. 252. 

11 C.J. p 635 note 48. 

Damages to xeversionary interest 
Where the purchaser takes posses¬ 
sion of mortgaged chattels, the mort¬ 
gagee may at once maintain an ac¬ 
tion for damages to his reversionary 
interest, even though not entitied to 
possession.—Reynolds v.. Morton, 154 
P. 325, 23 Wyo. 528. 
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on the case^- or an action of assumpsit.^^ In some 
jurisdictions, however, in which the lien theory 
prevails, it is held that the mortgagee cannot main- 
tain an action of assumpsit against the purchaser 
o£ the property where the mortgage contains only 
the usual conditions.^^ The mortgagee in a prop- 
er case may also recover the proceeds of a sale 
of the property in an action for money had and 
received^S or assumpsit.^® Where the circumstanc- 
es are such as to raise an implied promise on the 
part of the purchaser to pay the mortgagee the 
reasonable market value of the property, the mort¬ 
gagee may recover it in a suit for account.^^ 

Junior mortgagee, The holder of a mortgage 
junior to another lien may, if he has the right 
of immediate possession of the property as againsf 
anyone but the first mortgagee and those claiming 
under him, maintain trover against a purchaser of 
the property from the mortgagor;i8 but, in a ju¬ 
ri sdiction which regards the whole legal title and 
right of possession as passing to the first mortgagee, 
it has been held that a second mortgagee has no 


§ 270 

such right of action.^^ A junior mortgagee has 
no right to bring an action to recover the proceeds 
of a sale of the property by the mortgagor unless 
he shows that he has some interest therein.^O 

Rcplevin. If a mortgagee has a right to the pos¬ 
session of the property, he may bring replevin to 
recover its possession from a purchaser or trans- 
feree of the mortgagor.^i He must recover on the 
strength of his own title^^ or right of possession, 
not on the purchaser^s lack of right. A mortgagee 
who is entitied to possession need not make a de- 
mand for the property,at least as against a pur¬ 
chaser with notice of the mortgagor^s lack of au- 
thority to sell.^s Of course, a mortgagee may not 
maintain replevin if he consented to the sale.^^ 

§ 270. - Defenses 

Matters which negative p!aintiff’s cause of action are 
available as a defense. 

As in other civil actions, matters available as a 
defense to an action for conversion,^'^ or in re- 
plevin,28 by a mortgagee against a purchaser or 


12. Ala.—Broek v. Culpepper, 116 
So. 126, 217 Ala. 289—^Albertville 
Trading* Co. v. Critcher, 112 So. 
907, 216 Ala. 252. 

Fla.—Berlein v. Eddy, 104 So. 780, 
89 Fla. 484. 

Destruction of lieu 

(1) Is an essential element to an 
action on the case.—Berlein v. Eddy, 
supra. 

(2) To sustain a cause of action 
for the destruction of a mortgage 
lien, the evidence must reasonahly 
Show a sale, removal, or disposition 
of the mortgaged property which ob- 
structs the enforcement thereof.— 
Albertville Trading Co. v. Critcher, 
112 So. 907, 216 Ala. 252. 

13- Ala.—^Albertville Trading Co. v. 
Critcher, supra. 

14. Mich.—Warner v. Beebe, 11 N. 
W. 258, 47 Mich. 435. 

11 C.J. p 634 note 35. 

15. Ala.—Hattemer v. Davis, 91 So. 
321, 206 Ala. 613. 

11 C.J. p 634 note 33. 

Proceeds of a resale 

Ala.—Hattemer v. Davis, supra. 

16. Cal.—Chittenden v. Pratt, 26 P. 
626, 89 Cal. 178. 

Sale by mortgagor as agent of the 
mortgagee to a purchaser with 
knowledge of the mortgage will en- 
title the mortgagee to recover the 
purchase price in assumpsit.—^Bank 
V. Raymond, 57 N.H. 144. 

17. Ala.—McLeod Lumber Co. v. 
Neighbors, 114 So. 176, 22 Ala. 
App. 204. 

18. Okl.—Wichita Mill & Elevator 
Co. V. National Bank of Commerce 

14 C.J.S.-57 


of Frederick, 227 P. 92, 102 Okl. 
95. 

Wash.—John Smith Co. v. Hardin, 
233 P. 628, 133 Wash. 194, modified 
on other grounds 238 P. 647, 136 
Wash. 694. 

11 C.J. p 635 note 62. 

19. Mass.—Ring v. Neale, 114 Mass. 
111, 19 Am.R. 316. 

20. S.D.—Swanson v. Brandon Sav. 
Bank, 240 N.W. 856, 59 S.D. 488. 

21. S.C.—Bank of Norris v. Pates & 
Allen Co., 94 S.E. 881, 108 S.C. 
361. 

11 C.J. p 635 note 47. 

Bight to take possession on sale 
The mortgagee’s right to posses¬ 
sion may be based on a stipulation 
in the mortgage giving him the right 
to take possession if any attempt 
should be made to dispose of the 
property. — German-American State 
Bank of Balfour v. Erickson, 170 N. 
W. 854, 41 N.D. 548. 

The mere acceptance of delivery of 
mortgaged property by a purchaser 
does not entitle the mortgagee to 
bring an action in replevin.—Berlein 
V. Eddy, 104 So, 780, 89 Pia. 484. 

22. lowa.—^Becker v. Dalby, 86 N.W. 
314. 

23. Mo.—Berry v. Adams, App., 71 
S.W.2d 126. 

Acceptance of new note and mort« 
gage 

Mortgagee of automobile, accepting 
in lieu of mortgage, and as pay- 
ment of sum due thereon, another 
note and mortgage, could not there- 
after replevy automobile, regardless 
of whether original mortgage re- 
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mained on flle in recorderis ofBce un- 
released.—^Berry v. Adams, supra. 

24. Tex.—^Moore-Hustead Co. v. Jo- 
seph W. Moon Buggy Co., Civ. 
App., 221 S.W. 1032. 

25. Conn.—^Pease v. Odenkirchen, 42 
Conn. 415. 

Me.—^Partridge v. Swazey, 46 Me. 
414. 

26. Ind.T.-—Rogers v. Nidiffer, 82 S, 
W. 673, 5 Ind.T. 55. 

27. Matters constitnting defense 

(1) That the mortgage debt has 
been paid.—^Argo v. Sylacauga Mer- 
cantile Co., 68 So. 534, 12 Ala.App. 
442. 

(2) That the mortgagee has ex- 
ecuted an agreement to release the 
mortgage lien.—Catlett v. Stokes, 110 
N.W. 84, 21 S.D. 108. 

(3) The infancy of the mortgagor 
at the time he executed the mort¬ 
gage.—^Lake v. Lund, 99 N.W. SS4, 92 
Minn. 280. 

(4) Estoppel of mortgagee.—El- 
liott V. Washington, 119 S.W. 42, 137 
Mo.App. 526. 

28. Matters held available as de. 
fense 

(1) That the property claimed is 
different from that described in the 
mortgage,—Becker v. Dalby, lowa, 86 
N.W. 314. 

(2) That defendant purchased the 
property without notice of plaintifrs 
rights.—York v. Murphy, 39 A. 992, 
91 Me. 320. 

<3) That the mortgagee converted 
the property and thereby destroyed 
the mortgage lien.—^Wilson Motor Co. 
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transferee from the mortgagor are such facts as 
negative the cause of action as stated by the mort- 
gagee. 

On the other hand, matters which do not defeat 
the cause of action stated by the mortgagee cannot 
be set up by the purchaser in an action for con¬ 
versiones 6r replevin.eo 

§ 271. -Parties 

In a mortgagee»s action against a purchaser of mort- 
gaged property, the mortgagor is a proper, but not a 
necessary, party defendant. 

In a suit by the mortgagee against a purchaser 
of mortgaged property, for conversion, the mort¬ 
gagor,and a successive purchaser,ee are proper 
parties defendant; but the mortgagor is not a nec- 
essary party, either in such an actiones or in a 
claim and delivery action by a mortgagee against a 
warehouseman.34 A warehouseman, with whom 
mortgaged grain is stored, is a proper party to an 


action for conversion against a transferee of the 
negotiable warehouse receipt for the grain.S® 

As a plaintiff in an action for conversion, a mort¬ 
gagee who has pledged the mortgage and received a 
reassignment thereof from the pledgee prior to 
commencing the action is the real party in inter- 
est.S6 

§ 272. -Pleading 

a. In general 

b. Issues, proof, and variance 
a. In Creneral 

The plalntlff»s petition, declaration, or complaint 
must state sufficient facts to constitute a cause of action. 
The defendant must plead affirmative defenses if he 
wishes to rely thereon. 

In accordance with general rules, plaintiff, in his 
initial pleading in an action against a purchaser of 
mortgaged property, must allege facts which state 
a cause of actionand a statement in compliance 


V. Dunn, 264 P. 194, 129 Okl. 211, 57 
A.L.R. 17. 

(4) That the lien of the mortgra&e 
has been released by the mortgagee. 
—Gaffney Live Stock Co. v. Bonner, 
75 S.E. 369, 92 S.C. 122. 

29. Matters held nnavailahle as de- 
fexLse 

(1) An oral rescission of an ac- 
celeration clause in a mortgage 
which also provides that the rescis¬ 
sion of any provision therein must 
be in writing,—Salabes v, Castelberg, 
57 A. 20, 98 Md. 645, 64 L.R.A. 800. 

(2) The mortgagee’s act of taking 
part of the property, less in value 
than the mortgage debt, and credit- 
ing it thereon without a sale.—^Ratb 
V. Ponsor, 219 P. 285, 114 Kan. 370. 

(3) The fact that a mortgagor in 
prior transactions sold mortgaged 
property without the mortgagee"s 
consent and applied the proceeds in 
payment of the mortgage debt, par- 
ticularly where defendant had no- 
knowledge of such prior transac¬ 
tions.—Walters v. Slimmer, C.C.A. 
111., 272 F. 435, 438, citing Corpus 
Juris—11 C.J. p 636 notes 64, 65. 

<4) The fact that a mortgagor di- 
rected the purchaser to take posses- 
sion of the property, sell it, and ap- 
ply the proceeds in payment of his 
debt to the purchaser.—Citizens’ Nat. 
Bank of Ennis v. First Guaranty 
State Bank of Palmer, Tex.Civ.App., 
275 S.W. 860. 

(5) The purchaser’s own wrongful 
act.—^Bank of Brookings v. Aurora 
Grain Co., 186 N.W. 563, 45 S.D. 113, 
reversing 181 N.W. 909, 43 S.D, 591. 

(6) That he is an innocent pur¬ 
chaser simply because the mortgagee 
has not taken proper precautions to 


protect himself.—^Endreson v. Lar- 
son, 112 N.W. 628, 101 Minn. 417, 118 
Am.S.R. 631. 

(7) A local custom not proved as 
a fact,—Fargo First Nat. Bank v. 
Minneapolis, etc., EI. Co., 91 N.W. 
436. 11 N.D. 280. 

(8) A statute limiting the time 

within which the record of a mort¬ 
gage shall constitute notice, where 
the act of conversion took place 
prior to the expiration thereof.— 
Community State Bank v. Martin, 258 
P. 498, 144 Wash. 483. ’ 

(9) The purchaser's willingness to 
have the mortgage foreclosed.—^Buf- 
falo Pitts Co. V. Stringfellow-Hume 
Hardware Co., 129 S.W. 1161, 61 Tex. 
Civ.App. 49. 

Action by juxdor mortgagee 

(1) In a suit for conversion 
brought by a second mortgagee, a 
purchaser must connect himself with 
the prior mortgage in order success- 
fully to plead it as a defense.—^But- 
ler Cotton Oil Co. v. G. H. Campbel] 
& Son, 78 So. 643, 16 Ala.App. 445. 

(2) He cannot, however, after the 
institution of the suit, set up a title 
acquired by foreclosure of the first 
mortgage.—^Moore v. Prentiss Tool, 
etc., Co., 30 N.E. 736, 133 N.T. 144, 
affirming 15 N.Y.S. 150, -59 N.Y.Super. 
516. 

30. Cal.—Hughes v. Maciei, 32 P.2d 

688, 138 Cal.App. 509. 

111.—^Blake-Silkwood Motor Co. v. 

Spires, 245 IlLApp. 148. 

Delivery to mortgagor 

It is not a defense that the mort¬ 
gagor paid the mortgage and re¬ 
ceived delivery of the property after 
an action is brought, although before 
trial, titie to the property not being 
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in litigation; and the buyer cannot 
recover on the replevy bond.—^Derry 
Loan & Discount Co. v. Palconer, 
152 A. 427, 84 N.H. 450. 

31. Tex.—^T. W. Marse & Co. v. 

Flockinger, Civ.App., 189 S.W. 1017. 

11 C.J. p 636 note 67. 

32. Ala.—^Baker v. Lauderdale, 69 
So. 299, 14 Ala.App. 224. 

33. Tex.—T. W. Marse & Co. v. 

Flockinger. Civ.App., 189 S.W. 1017. 

11 C.J. p 636 note 66. 

34. S.C.—^Pirst Bank & Trust Co. v. 
Lancaster Cotton Mills, 126 S.E. 
751. 131 S.C. 81. 

35. Wash.—^Arnold v. Peasley, 222 
P. 472, 128 Wash. 176. 

Motion to interplead warehouse* 
man should be granted.—^Arnold v. 
Peasley, 222 P. 472, 128 Wash. 176. 

36. Cal.—Pacific Nat. Agr. Credit 
Corporation v. Wilbur, 42 P.2d 314, 
2 Cal.2d 576. 

37. Mont.—W. L. Perkins & Co. v. 
Duluth Brewing & Malting Co., 
194 P. 157, 58 Mont. 691. 

Pleading held sufficient 

(1) To state a cause of action. 
U.S.—^Denver Live Stock Commis- 
sion Co. V. Lee, C.C.A.C 0 I 0 ., 18 F. 
2d 11, rehearing denied 20 F.2d 531. 
Ala.—^Douglass v. N. S. Davenport 
Co., 110 So. 378, 215 Ala. 265. 
Cal.—Hughes v. Maciei. 32 P.2d 688, 
138 Cal.App. 509. 

Ind.—^Kirkpatrick Grain Co. v. Farm- 
ers-Merchants State Bank of Dar- 
lington, 200 N.E. 714, 101 Ind.App. 
673. 

Okl.—^Bridges v. Union Cattle Loan 
Co., 229 P. 805, 104 Okl. 74. 

S.D.—Huset V. Clements, 233 N.W. 
919, 57 S.D. 491. 
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with a code form may be sufficient.^S If plaintiff’s 
mortgage lien depends on some condition or act 
to be performed by the mortgagor, the performance 
thereof must be alleged.39 a pleading is not bad 
because of a failure to allege that the mortgage 
sued on was registered or recorded,^^ or to allege 
a material fact which is shown by a copy of the 
mortgage attached to the pleading,or because it 

contains surplusage.'^^ 

Although unnecessary in an action for money 
had and received,^^ in an action for conversion of 
mortgaged property, it is essential for plaintiff to 
allege that he has the ownership or legal title and 
right to possession of the property,or that he 
has a special ownership or property therein.'^^ 
Ownership of the indebtedness evidenced by the 
note and mortgage must be alleged in an action for 
conversion'^® and in replevin.47 There should also 
be an allegation as to the place of conversion,^® 
and a statement of the value of the property con- 
verted or the damage sustained.^® However, ther^ 
is authority holding that the value of the property 
and the amount of the mortgage debt need not be 

Tex.—^Korzekwa v. Schultz Mercan- 
tile Co., Civ.App., 7 S.W.2d 102. 

(2) To sustain a bili for account- 
ing. — Hartzog v. Andalusia Nat. 

Bank. 131 So.' 433, 222 Ala. 170. 

Pleading* held insafficient 
Mont.—Young v. Bray, 170 P. 1044, 

54 Mont. 415, 

Tex.—^Newsom v. Beard, 45 Tex. 151 
—Hydraulic Casing Pulling Co. v, 

Brown, Civ.App,, 297 S.W. 770. 

Undated mortgage 
An averment in a petition as to 
when a crop mortgage was executed 
and as to what year’s crop it was ap- 
plicable is sufficient to support a 
cause of action on a crop mortgage 
which is undated, the averment being 
taken as true on a demurrer.—Colley 
V. H. L. Edwards & Co., Tex.Civ.App., 

258 S.W. 191. 

38. Ala.— S, P. Wolf Co. v. Johnson, 

101 So. 655, 212 Ala. 39. 

39. Tex.—^Williams v. Patton, Civ. 

App., 55 S.W.2d 869. 

40. lowa.—Loranz & Co. v. Smith, 

214 N.W. 525, 204 lowa 35, 53 A. 

L.R. 662. 

N.C.—Gallop V. Elizabeth City Min¬ 
ing Co., 100 S.E. 130, 178 N.C. 1. 

To allege mortgage was ^^duly reg¬ 
istered” is sufficient to Show that it 
was registered in due time,* should 
such an allegation be necessary.— 

Gallop V. Elizabeth City Milling Co., 
supra. 

41. Matters showu by attached 
mortgage 

(1) Plaintiff's right to possession 
of the mortgaged property.—^Reyn- 


alleged, as they are matters of proof, not pleading.®® 
It is unnecessary to allege that the purchaser is 
guilty of fraud or bad faith,®^ that all recourse 
against the mortgagor has been exhausted,®^ or 
that the mortgagor is insolvent.®® If the act of 
conversion took place after a default in the mort¬ 
gage, a demand and refusal need not be alleged.®'^ 

The declaration in an action on the case should 
have an allegation that plaintiff’s security was in- 
jured.®® 

Foreign mortgage. A mere general allegation 
that the execution of a mortgage in another state 
was in accordance with the laws of that state is 
sufficient, in the absence of a demurrer or motion 
for a more specific statement.®® 

Defendant must plead an affirmative defense in 
order to rely on it,®" and the facts relied on as a 
defense should be stated directly and positively and 
not hypothetically or by way of recital.®® 

Amcndment of pleadings. Plaintiff may, in a 
proper case, amend his pleadings to conform to the 
proofs.®® 

48. Tex.—Hilker v. Agricultura! 
Bond & Credit Corporation, Civ. 
App., 96 S.W.2d 544, error dis- 
missed. 

49. Mont.—Toung v. Bray, 170 P. 
1044, 54 Mont. 415. 

Wyo.—Brokaw v. Bank of Deaver, 
261 P. 905, 37 Wyo. 365. 

50. Ala.—J. P. Wolf Co. V. Johnson, 
101 So. 655, 212 Ala. 39. 

51. Ohio.—City Loan & Savings Co, 
V. Dickison, 19 Ohio N.P.,N.S., 215. 

52. La.—Hurwitz-Mintz Furniture 
Co. V. Edward B. Fabacher Auc-* 
tion Exchange, App., 167 So. 162. 

53. Ohio.—City Loan & Savings Co, 
V. Dickison, 19 Ohio N.P.,N.S., 215. 

54. Ohio.—Mercantile Discount • & 
Security Co. v. Melick, 192 N.E, 
804, 48 Ohio App. 211. 

Allegation of demand held snfficient 
S.D.—Catlett v. Stokes, 145 N.W. 554, 
33 S.D. 278. 

55. Fla.—Berlein v. Eddy, 104 So. 
780, 89 Fla. 484. 

56. Colo.—Mosko V. Matthews, 284 
P. 1021, 87 Colo. 55. 

57. Colo.—Casco Mercantile & Trust 
Co. V. Central Sav. Bank & Trust 
Co., 226 P. 868, 75 Colo. 478. 

Tex.—^Douglas v. Citizens' State Bank 
of Wheeler, Civ.App., 52 S.W.2d 
540, error dismissed. 

58. Colo.—Ilfeld v. Ziegler, 91 P. 
825, 40 Colo. 401. 

11 C.J. p 636 note 70. 

59. Ala,—Fields v. Karter, 25 So. 
800, 121 Ala. 329. 

11 C.J. p 636 note 72. 


olds V. Morton, 154 P. 225, 23 Wyo. 
528. 

(2) The mortgagor’s ownership of 
the property. 

U.S.—Denver Live Stock Commission 
Co. V. Lee, C.C.A.C 0 I 0 ., 18 F.2d 11, 
rehearing denied 20 F.2d 531. 

Kan.—Farmers’, etc.. Nat. Bank v. 
Gann, 148 P. 249, 95 Kan. 237. 

42. Ala.—J. P. Wolf Co. V. Johnson, 
101 So. 655, 212 Ala. 39. 

43. Ala.—J. P. Wolf Co. V. John¬ 
son, supra. 

44. Ala.—J. P. Wolf Co. v. John¬ 
son, supra. 

Ownership in assigrnor 
An allegation of ownership and 
right to possession in the assignor 
of plaintiff is sufficient.—^First Nat. 
Bank of Galata v. Montana Em¬ 
porium Co., 197 P. 994, 59 Mont. 584. 

Where absolute ownership is not 
claimed in a petition, plaintiff must 
disclose the character and extent of 
her interest at the time of conver¬ 
sion.—Griffith v. Montana Wheat 
Growers' Ass*n, 244 P. 277, 75 Mont. 
466. 

45. U.S.—Denver Live Stock Oom- 
mission Co. v. Lee, C.C.A.C 0 I 0 ., 18 
P.2d 11, rehearing denied 20 F.2d 
531. 

Okl,—Bridges v. Union Cattle Loan 
Co., 229 P, 805, 104 Okl. 74. 

46. Colo.—^Lowell Bros. & Talbott 
V. Wikstrom, 6 P.2d 463, 90 Colo. 
99. 

47. Mont.—^W. L. Perkins & Co. v. 
Duluth Brew-ing & Malting Co., 
194 P. 157, 58 Mont. 691. 
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1). Issues, Proof, and Variance 

In actions of this character, the parties are confined 
to the theory of the case made and the issues raised by 
their pleadings. 

The parties, in an action by a mortgagee against 
a purchaser, are confined to the theory of the case 
made by their pleadings.^0 Proof may be made of 
any matter in issue,^^ and ali material issues in his 
pleading must be proved by plaintiff in order to war- 
rant a recovery.^2 ^ general denial puts in issue 
ali the allegations in plaintifif’s pleading that are 
necessary to constitute a cause of action, and under 
it defendant may introduce any competent evidence 
tending to negative those allegations.®^ The party 
having the affirmative of an issue should prove it as 
alleged,®^ but proof need not be made of admitted 
matters,®® or matters not within the issues.®® An 
immaterial variance between the pleadings and 
proof is not fatal.®*^ 


§ 273. - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The burden of proof is on the party having the af¬ 
firmative of the issue. The usual presumptions arising 
in civii actions arise in actions of this character. 

In an action by a mortgagee against a purchaser 
from the mortgagor, the burden of proof is on the 
party who holds the affirmative of the issue.®^ Ac- 
cordingly, the burden rests on plaintiff to make out 
his case,®® and on defendant to prove affirmative 
matters of defense raised by him,*^® although on the 
making of a prinia facie case the burden of going 
forward with the evidence may be shifted to the 
other party.*^^ 

While it has been held that a mortgagee suing 


60. U.S.—Farmers* Nat. Bank v. 
Missouri Livestock Commission 
Co., C.C.A.MO.. 53 F.2d 991. 

Ala.—Hodg^es v. Westmoreland, 96 
So. 573, 209 Ala. 498. 

Cal.—Hendricksen v. State Subsidia- 
ry, Limited. 45 P.2d 190, 3 Cal.2d 
459. 

Mo.—Stockyards Nat. Bank of South 
Omaha v. B. Harris Wool Co., 289 
S.W. 623, 316 Mo. 426—Exchange 
Nat. Bank of Tulsa, OkL, v, Daley, 
App., 237 S.W, 846. 

Mont.—Swords v. Occident Elevator 
Co., 232 P. 189, 72 Mont. 189. 

Wyo.—Brokaw v. Bank of Deaver, 
261 P. 905, 37 Wyo. 365.. 

11 C.J. p 636 note 71. 

61. Mo.—Berry v. Adams, App., 71 
S.W.2d 126. ■ 

Tex.—Harding: v. San Saba Nat. 
Bank, Civ.App., 13 S.W.2d 121, er¬ 
ror dismissed—Colley v. H. L. Ed- 
wards & Co., Civ.App., 258 S.W. 
191. 

Wash.—Arnold v. Peasley, 222 P, 
472, 128 Wash. 176. 

62. Ga.—Dunn Feed & Grocery Co. 
V. Georgia Rural Rehabilitation 
Corporation, App., 192 S.E. 840. 

63. Ala.—Montgomery v. Tucker, 
153 So. 188, 228 Ala. 182—Windham 
V. Wilson, 98 So. 15, 210 Ala. 330. 

Mo.—Berry v. Adams, App., 71 S.W. 
2d 126. 

Mont.—Swords v. Occident Elevator 
Co., 232 P. 189, 72 Mont. 189. 

Okl.—Crowl V. Ross, 241 P. 1105, 113 
Okl. 291. 

Tex.—Ewing & Phillips Hardware 
Co. V. Cage-Sparks Hardware Co., 
Civ.App., 297 S.W. 568. 

64. Cal.—Ramsey v. Powers, 241 P. 
567, 74 Cal.App. 621. 

Burden of proof generally see infra 
§ 273 a. 


65. Okl.—Harp v. First Nat. Bank, 
37 P.2d 930, 169 Okl. 548. 

66. Miss.—Reeves v. Hathcock, 75 
So. 384, 114 Miss. 555. 

67. Okl.—Peterman v. Rothschild, 

- 229 P. 579, 103 Okl. 273. 

68. Ala.—Johnson v. Coosa Mfg. Co., 
81 So. 141, 16 Ala.App. 649. 

Ark.—C. M. Ferguson & Son v. Les- 
ser Cotton Co., 55 S.W.2d 79, 186 
Ark. 660. 

Mo.—Berry v. Adams, App., 71 S.W. 
2d 126. 

N.T.—Madill v. McDonald, 175 N.Y.S. 

792, 187 App.Div. 761. 

Ohio.—Franklin Bond & Investment 
Co. V. Long, 18 Ohio App. 235. 
Tex.—Wright v. Texas Moline Plow 
Co., 90 S.W. 905, 40 Tex.Civ.App. 
434. 

11 C.J. p 636 note 76. 

Burden of Identification 

Where extraneous proof is re- 
quired, the burden is on one seeking 
to identify a mortgaged automobile 
as the one described to bring it with¬ 
in the terms of the description.— 
Smith V. Pettit, 117 S.E. 590, 124 S.C. 
225. 

66. Cal.—^Ramsey v. Calif ornia Pack- 
ing Corporation, 201 P. 481, 51 Cal. 
App. 517. 

Mo.—^Berry v. Adams, App., 71 S.W. 
2d 126. 

Plaintiff held to have burden of es- 
tablishing 

(1) Fact of conversion.—^Madill v. 
McDonald, 175 N.Y.S. 792, 187 App. 
Div. /61. 

(2) His right to possession. 

Ala.—J. G. Smith & Sons v. Howell, 
110 So. 57, 21 Ala.App. 549. 

Colo.—Lowell Bros. & Talbott v. 
Wikstrom, 6 P.2d 463, 90 Colo. 
99. 


(3) That the property was covered 
by his mortgage. 

Ala.—^First Nat. Bank v. Ratley, 137 
So. 26, 223 Ala. 455—^Avondale 

Mills V. Abbott Bros., 108 So. 31, 
2^4 Ala. 368—Polytinskey v. Brind- 
ley, 106 So. 394, 21 Ala.App. 185— 
Polytinsky v. Lindsey, 106 So. 70, 
'21 Ala.App. 128—First Nat. Bank 

V. Harden, 82 So. 655, 17 Ala.App. 
165, certiorari denied In re First 
Nat. Bank of Alexander, 82 So. 422, 
203 Ala. 172—Johnson v. Coosa 
Mfg. Co., 81 So. 141, 16 Ala.App. 
649. 

Ark.—Erwin v. Stackhouse, 300 S. 

W. 407, 175 Ark. 1169. 

(4) That he was the owner of the 
mortgage.—^Lowell Bros. & Talbott v. 
Wikstrom, 6 P.2d 463, 90 Colo. 99. 

(5) Purchaser’s knowledge that the 
removal of the crop from the prem- 
ises was wrongful.—^Ramsey v. Cali- 
fornia Packing Corporation, 201 P, 
481, 51 Cal.App. 517. 

70. Ala.—Houston Nat. Bank of 
Dothan v. J. T. Edmonson & Co., 
75 So. 568, 200 Ala. 120. 

111.—Lieberman Bed Spring Co. v. A. 
Brandwein & Co., 2 N.E.2d 385, 284 
Ill.App. 642. 

Mo.—C. I. T.' Corporation v. Hume, 
App., 48 S.W.2d 154. 

Ohio.—Franklin Bond & Inv. Co. v. 

Long, 18 Ohio App. 235. 

S.C.—Gaffney Live Stock Co. v. Bon- 
ner, 75 S.E. 369, 92 S.C. 122. 

Defendant held to have bnrden of 
establishing his title.—Farnham v. 
Eichin, 246 N.Y.S. 133, 230 App.Div. 
639. 

71. Ark.—C. M. Ferguson & Son v. 
Lesser Cotton Co., 55 S.W.2d 79, 
186 Ark. '660. 
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for a wrongful conversion of the property has the 
burden of showing a purchase without his consent,'<2 
there is authority holding that the burden is on de¬ 
fendant to prove that the purchase was with con- 
sent,'^^ at least where the mortgage contains a pro- 
vision prohibiting a sale without the mortgagee’s 
consent,''^ or where defendant raises the issue of a 
consent as a defense.'^^ bas been both held*^^ 
and denied'^7 that plaintiff has the burden of proving 
notice of his mortgage. 

Presiimptions, The usual presumptions are in- 

dulged in in actions of this character.'^^ 

b. Admissibility 

Competent evldence whfch is relevant and materiai 
to the issues is admissibie. 


In an action by a chattel mortgagee against a 
purchaser of the mortgagcd property, competent 
evidence that is relevant or materiai to any of the 
matters in issue and not too remote therefrom is ad¬ 
missibie,but immaterial, irrelevant, or remote evi¬ 
dence must be excluded.SO 

c. Weight and Suficiency 

Although Indlrect or circumstantia! evidence may be 
sufficient to establish matters to be proved on issues 
such as fraud or a mortgagee's waiver of his fien, evi¬ 
dence on an issue such as a mortgagee's ora! consent to 
seii must be ciear and unequivocal. 

While indirect or circumstantial evidence may be 
sufficient to prove such matters as fraud in a sale 
of mortgaged property,or to show the mortga- 


72. Ind.—Conwell v. Jeger, 51 N.E. 
733, 21 Ind.App. 110. 

Iu Texas 

(1) The burden of proof is on 
plaintiff to prove a sale without his 
consent and it is. unnecessary for 
defendant to plead a waiver, as there 
is no conversion established unless 
the sale is wrongful and without 
plaintiffs consent.—Farmers’ Nat 
Bank v. Dublin Nat. Bank. Civ.App., 
55 S.W.2d 567, 571, reversed on oth- 
er grounds Oats v. Dublin Nat Bank, 
90 S.W.2d 824, 127 Tex. 2, quotiiig 
Corpus Juris—Ewing & Phillips 
Hardware Co. v. Cage-Sparks Hard¬ 
ware Co., Civ.App,, 297 S.W. 568. 

(2) But there is earlier authority 
that where a mortgagee has proved 
the existence of a lien, its registra- 
tion, and a conversion of the prop¬ 
erty, the burden of proving the waiv¬ 
er of the lien was on the purchas¬ 
er.—^Weeks v. First State Bank of 
De Kalb, Civ.App., 207 S.W. 973. 

73. Minn.—James v. Pettis, 159 N. 
W. 953, 134 Minn. 438. 

There is uo presumption that a 
sale is made with plaintiff's consent. 
—James v. Pettis. 159 N.W. 953, 134 
Minn. 438. 

74. Ohio.—Franklin Bond & Inv. 
Co. V. Long, 18 Ohio App. 235. 

75. Colo.—Longmont Farmers’ Mill- 
ing & Elevator Co. v. Mulvaney, 
205 P. 525, 71 Colo. 215. 

Mortgagor’s authority to seU as 
agent 

A purchaser seeking to prove that 
his possession is rightful by show¬ 
ing that he purchased the property 
from the mortgagor who was acting 
as agent of mortgagee, has the bur¬ 
den of showing that mortgagor had 
such power and that it was strictly 
followed. 

Ala.—Burks v. Hubhard, 69 Ala. 379. 
Colo.—Ilfeld V. Ziegler, 91 P. 825, 
40 Colo. 401. 

76. Ala.—Gay & Bruce v. W. B. 
Smith & Sons, 100 So. .633, 211 Ala. 
358. 


Va.—0’Neil v. Cheatwood, 102 S.E. 
596, 127 Va. 96. 

77. lowa.—Loranz & Co. v. Smith, 
214 N.W. 525. 204 lowa 35, 53 A. 
L.R. 662. 

78. Sale or consumptiou 

In the case of a mortgagor’s un- 
authorized sale of mortgaged prop¬ 
erty purchased for sale on the mar- 
ket, a sale or consumption of the 
property by the purchaser will be 
presumed within a reasonable time. 
There is no such presumption of sale 
where cotton was sold by the mort¬ 
gagor only two weeks before the law 
day of the mortgage.—Albertville 
Trading Co, v. Critcher, 112 So. 907, 
216 Ala. 252. 

Presumptions arising from posses¬ 
sion and ownership of negotiable In¬ 
struments are not conclusive where 
there is evidence tending to over- 
come them.—Berry v. Adams, Mo. 
App., 71 S.W.2d 126. 

Place of payment 

On the issue as to place of pay¬ 
ment of a mortgage, it has been held 
to be presumed that it is payable 
at the residence, office, or place of 
business of the mortgagee, where 
the residence of the mortgagor and 
mortgagee is in the same county.— 
Garner v. Arizona Egyptian Cotton 
Co., 197 P. 231, 22 Ariz. 318. 

79. Ala.—Gay & Bruce v. W. B. 
Smith & Sons, 114 So. 468, 217 
Ala, 33—^Albertville Trading Co. v. 
Critcher, 112 So. 907, 216 Ala. 252 
—Gay & Bruce v. Citizens’ Nat. 
Bank of Lineville, ifo So. 19, 215 
Ala. 114—Hodges v. Collins, 106 
So. 144, 213 Ala. 662—Wilson v. 
Windham, 104 So. 232, 2J3 Ala. 
31—Gay & Bruce v. W. B. Smith 
& Sons, 100 So. 633, 211 Ala. 358— 
Hodges V. Westmoreland, 96 So. 
573, 209 Ala. 498—J. A. Lindsey & 
Co. V. Steenson, 79 So. 11, 201 Ala. 
589—Sansom v. Covington County 
Bank, 87 So. 406, 17 Ala.App. 556, 
certiorari denied Ex parte Sansom, 
87 So. 408, 205 Ala. 54. 
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Cal.—Hughes v. Maciei. 32 P.2d 688, 
138 Cal.App. 509. 

Kan.—Toronto State Bank v. Guy, 187 
P. S65, 106 Kan. 244. 

Mo.—Berry v. Adams, App., 71 S.W. 
2d 126. 

N.D.—Sax Motor Co. v. Belfield Farm¬ 
ers’ Union Elevator Co., 245 N.W. 
488, 62 N.D. 727. 

Tex.—American Printing Co. v. Dai- 
ley, Civ.App., 90 S.W.2d 905—Dag- 
gett V. Corn, Civ.App., 54 S.W.2d 
1098, error refused—Brooks Supply 
Co. V. Gallinger, Civ.App., 279 S. 
W. 524—Citizens’ Nat. Bank of En- 
nis v. First Guaranty State Bank 
of Palmer, Civ.App., 275 S.W. 860. 

11 C.J. p 636 note 78. 

89. Ala.—Gay & Bruce v. Citizens* 
Nat. Bank of Lineville, 110 So. 19, 
215 Ala. 114—^Alexander v. Gar- 
land, 96 So. 138, 209 Ala. 267—Do- 
than Grocery Co. v. American Agri- 
cultural Chemical Co., 75 So. 334, 
200 Ala. 22—Cole v. Gay & Bruce, 
104 So. 774, 20 Ala.App. 643—Kil- 
gore V. Jones, 73 So. 832, 15 Ala, 
App. 472. 

Ark.—^Newberger Cotton Co. v. Tem- 
ple, 252 S.W. 23, 159 Ark. 524. 

Colo.—Casco Mercantile & Trust Co. 
V. Central Sav. Bank & Trust Co., 
226 P. 868, 75 Colo. 478. 

I Ga.—Dunn Feed & Grocery Co. v. 
Georgia Rural Rehabilitation Cor¬ 
poration, App., 192 S.E. 840. 

Idaho.—^Twin Falis Bank & Trust Co. 
V. Weinberg, 257 P. 31, 44 Idahtf 
332, 54 A.L.R. 1527, 

Tex.—Swift Gin Co. v. Robinson, Civ. 
App., 77 S.W.2d 333, error dis- 
missed—First Nat. Bank v. Ameri¬ 
can Trust & Savings Bank of EI 
Paso, Civ.App., 1 S,W.2d 437— 
Brooks Supply Co. v. Gallinger, 
Civ.App., 279 S.W. 524—Citizens’ 
Nat. Bank of Ennis v. First Gfuar- 
anty State Bank of Palmer, Civ. 
App., 275 S.W. 860. 

11 C.J. p 636 note 79. 

81. Cal.—^Hughes v. Maciei, 32 P. 
2d 688, 138 CaLApp. 509. 
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gee’s waiver of his lien, ^2 necessary that evi- 

dence adduced to prove a matter such as a mortga- 
gee’s oral consent to a sale of the property shall be 
ciear and unequivocal.^^ Particular cases have ad- 
judged the sufficiency of evidence adduced to estab- 
lish a conversion or the sufficiency of evidence 
to prove matters relating to such issues as a mort- 


gagee^s consent to,^® or ratification of,^^ a sale by 
the mortgagor, estoppel,^*^ waiver of the lien,8S title 
to the mortgaged property,payment of the mort- 
gage debt,^® purchaser’s notice of the mortgagee’s 
rights,^^ whether the property in question was cov- 
ered by the mortgage,^2 purchaser's assumption of 


82. Ark.—Mitchell v. Mason, 44 S.W. 
2d 672, 184 Ark. 1000. 

83. Okl.—Harp v. First Nat. Bank, 
37 P.2d 930, 169 Okl. 548. 

84. Evidence lield sufficient to show 

a conversion. , 

Minn.—Hector v. Royal Indemnity 
Co.. 234 N.W. 643, 182 Minn. 413, 
reargument denied 235 N.W. 675, 
182 Minn. 413. 

N.M.—Security State Bank v. Clovis 
Mill & Elevator Co., 68 P.2d 918, 
41 N.M. 341. 

Evidence held insnfficient to show 
a conversion.—St. Paul Cattle Loan 
Co. V. Hansman, 215 111.App. 190. 

8&. Evidence held stifflcient 

(1) To show that the mortgagee 
consented to or authorized the sale. 
Minn.—First & Farmers’ State Bank 

V. Crosby, 256 N.W. 315, 191 Minn. 
566. 

Miss.—Hawkins v. Nash, 140 So. 
522, 163 Miss. 500. 

N.D.—Calkins v. Stevens, 193 N.W. 
733, 49 N.D. 768. 

Tex.—Medlin v. Hambright, Civ.App., 
225 S.W. 577. 

(2) To support finding that mort¬ 
gagee did not consent to sale. 
Idaho.—Hopkins v. Hemsley, 22 P.2d 

138, 53 Idaho 120. 

Tex.—^Daggett v. Corn, Civ.App., 54 
S.W,2d 1098, error refused. 

(3) To support finding that sale 
was made by mortgagor for mort- 
gagee’s account.—Gower v. Bertrand, 
186 P. 172, 44 Cal.App. 233. 

Evidence held insnfficient 

(1) To Show mortgagee^s consent 
to sale. 

Colo.—Sowards v, Jones, 223 P. 747, 
75 Colo. 25. 

lowa.—L. & Ii. P. Zeller v. M^lottki, 
206 N.W. 101. 

Kan.—Beeler v. Lind, 244 P. 1047, 
120 Kan. 662, mandate modified 247 
P. 117, 121 Kan. 368. 

Okl.—Harp v. First Nat. Bank, 37 
P.2d 930, 169 Okl. 548—National 
Bond & Investment Co. v. Central 
Nat. Bank of Enid, 285 P. 828, 142 
Okl. 96. 

Tex.—Oats v. Dublin Nat. Bank, 90 
S.W.2d 824, 127 Tex. 2, reversing 
Farmers’ Nat. Bank v. Dublin Nat. 
Bank, Civ.App., 55 S.W.2d 567— 
Daggett V. Corn, Civ.App., 54 S.W. 
2d 1098, error refused. 

■ (2) To show that mortgagor was 
required to notify mortgagee of in- 


tended sale of mortgaged cattle.— 
Van Sant v. Austin-Hamill-Hoover 
Live Stock Commission Co., 295 S.W. 
506, 221 Mo.App. 1096. 

86. Evidence held sufficient 

(1) To Show a ratification of sale 
by mortgagee.—^First & Farmers’ 
State Bank v. Crosby, 256 N.W. 315, 
191 Minn. 566. 

(2) To sustain finding that mort¬ 
gagee did not ratify sale so as to 
waive mortgage lien.—Hopkins v, 
Hemsley, 22 P.2d 138, 53 Idaho 120. 

Evidence held insnfficient to show 
a ratification. 

Kan.—Beeler v. Lind, 244 P. 1047, 
120 Kan. 662, mandate modified 247 
P. 117, 121 Kan. 368. 

Tex.—Daggett v. Corn, Civ.App., 54 
S.W.2d 1098, error refused. 

Mere silence of a mortgagee re- 
specting a sale does not show a rati¬ 
fication thereof.—Harp v. First Nat. 
Bank, 37 P.2d 930, 169 Okl. 548. 

87. Evidence held sufficient to show 
estoppel.—^First & Farmers’ State 
Bank v. Crosby, 256 N.W. 315, 191 
Minn. 566. 

Evidence held insnfficient to show 
an estoppel.—^L. & L. P. Zeller v. 
Malottki, lowa, 206 N.W. 101. 

83. Evidence held sufficient to sus¬ 
tain a verdict negativing a mortga- 
gee’s alleged waiver of his rights. 
Idaho.—Hopkins v. Hemsley, 22 P. 

2d 138, 53 Idaho 120. 

N.D.—Sax Motor Co. v. Belfield 
Farmers’ Union Elevator Co., 245 
N.W. 488, 62 N.D. 727. 

Evidence held insnfficient to war- 
rant finding that mortgagee waived 
its lien,—^National Bond & Invest¬ 
ment Co. v. Central Nat. Bank of 
Enid, 285 P. 828, 142 Okl. 96. 

Eventual sale 

Mortgagee’s knowledge that mort¬ 
gagor will eventually have to sell 
mortgaged property to discharge 
debt does not necessarily show waiv¬ 
er of mortgage lien.—Daggett v. 
Corn, Tex,Civ.App., 54 S.W.2d 1098, 
error refused. 

89. Evidence held sufficient 

(1) To Show title in mortgagor.— 
Wertheimer & Degen v. Shultice, 211 
N.W. 568, 202 lowa 1140. ^ 

(2) To establish title in an as¬ 
signor of the mortgagee.—^First Nat. 
Bank of Galata v. Montana Em¬ 
porium Co., 197 P. 994, 59 Mont. 584. 
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(3) To Show that the mortgagor 
did not own the property at the time 
of the mortgage.—State Bank of 
Downs V. Abbott, 179 P. 326, 104 Kan. 
344. 

90. Evidence held sufficient 

Ind.—^Kirkpatrick Graih Co. v. Farm- 
ers-Merchants State Bank of Dar- 
lington, 200 N.E. 714, 101 Ind.App. 
673. 

Mo.—Moffett Bros. & Andrews Com¬ 
mission Co. V. Kent, 5 S.W.2d 395 
—Berry v. Adams, App., 71 S.W,2d 
126. 

Prima facie evidence of debt 
A note and mortgage duly execut- 
ed, acknowledged, and recorded, so 
as to make the same self-proving, is 
prima facie evidence of the existence 
of the debt when produced by the 
creditor, and, in an action to recover 
the property from a third person, 
that the debt thereby secured is un- 
paid.—^Wilson v. Windham, 90 So. 
791, 206 Ala. 427. 

Fresumptive evidence 

Evidence that mortgage had not 
been released was presumptive evi¬ 
dence only that mortgage note and 
mortgage were stili subsisting ob- 
Ugations.—Berry v. Adams, Mo.App., 
71 S.W.2d 126. 

91. Evidence held sufficient 

(1) To show purchaser’s knowl¬ 
edge. 

Mo.—^Kissick v. Kissick, 279 S.W. 

764, 221 Mo.App. 420. 

S.C.—J. I. Case Threshing Mach. Co. 
V.' Rogers, 114 S.E. 22, 118 S.C. 
497. 

(2) To support a"finding of defend- 
ant’s lack of actual knowledge of 
mortgage. — J. I. Case Threshing 
Mach. Co. V. Goldberg, 239 N.W. 745, 
59 S.D. 289. 

92. Evidence held sufficient to show 
that the property in question was 
covered by the mortgage. 

Cal.—Pacific Nat. Agr. Credit Corpo¬ 
ration V. Wilbur, 42 P.2d 314, 2 
*Cal.2d 576. 

Idaho.—Twin Palis Bank & Trust Co. 
V. Weinberg, 257 P, 31, 44 Idaho 
332, 54 A.L.R. 1527. 

Kan.—Toronto State Bank v. Guy, 
187 P. 865, 106 Kan. 244. 

Mont. — Exchange State Bank of 
Glendive v. Occident Elevator Co., 
24 P.2d 126, 95 Mont. 78, 90 A.L,R. 
740. 
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mortgage debt,®® value of the mortgaged property,®* 
and as to other issues.^5 

§ 274. -Trial and Judgment 

The court should determine questions of law; ques- 


tions of fact shouid be submitted to the jupy under 
proper instructlons. The verdict and judgment must 
conform tp the pieadings and evidence. 

Questions of fact, where the evidence is conflict- 
ing, should be submitted to the jury;^^ but if the 


93. Svidence heXd sufficient to Show 
that a transferee of property had 
not assumed the mortgage.—Bank of 
MorriUton v. Oliver, 259 S.W. 406, 
163 Ark. 662. 

Svidence held insufficient 

(1) To sustain a finding that pur- 
chaser did not agree to pay the 
mortgage debt. — Clayton v. Fort 
Worth State Bank. of Fort Worth, 
Tex., C.C.A.Tex., 4 F.2d 763, certio¬ 
rari denied Chapman v. Clayton, 46 
S.Ct. 18, 269 U.S. 555, 70 L.Ed. 408. 

(2) To establish that purchaser 
had assumed the mortgage.—^Lords 

V. Lava Hot Springs State Bank, 256 
P. 761. 44 Idaho 316. 

94. XSvidence lield sufficient to sus¬ 
tain finding as to valuation. 

Kan.—State Bank of Downs v. Ab¬ 
bott, 179 P. 326, 104 Kan. 344. 

N.M.—Security State Bank v. Clovia 
Mill & Elevator Co., 68 P.2d 918, 
41 N.M. 341. 

Evidence held sufficiently definite 
as to the amount and value of prop¬ 
erty taken.—Reeves v. Hathcock, 76 
So. 384, 114 Miss. 555. 

95. Evidence lield sufficient 

(1) To Show that payee of renewal 
note was not holder in due course of 
mortgage alleged to secure payment. j 
—Merchants’ Nat. Bank v. Carolina 
Broom Co., 126 S.E. 12, 188 N.C. 508. 

(2) To establish mortgagor’s in- 
debtedness to mortgagee in amount 
equal to judgment against defendant 
for concealing mortgaged property. 
—Covington v. Matlock, 121 So. 355, 
10 La.App. 445. 

(3) To establish that purchasers 
consented to continuance of mort- 
gagee's lien,—^Pirst Citizens’ Nat. 
Bank of Watertown v. Reilly, 252 N. 

W. 40, 62 S.D. 192. 

(4) To Show that mortgagee knew 
money received from mortgagof rep- 
resented purchase price. — Bell v. 
Kassahn, 270 P. 541, 39 Wyo. 152, 

(5) To Show a legal delivery of 
mortgaged cattle in the spring.—Pen- 
ick v. White & Beauchamp, 94 S.W. 
2d 338, 264 Ky. 172. 

(6) To Show conversion subse- 
quent to filing of mortgage.—Ake v. 
General Grain Co., Okl., 72 P.2d 735. 
Evidence held to support finding 

(1) For plaintiff.—Crowell Bros. 
V. Johnson, 220 P. 328, 93 Okl. 158. 

<2) For defendant.—Slocum v. De¬ 
lia Grain Co., 266 P. 739, 126 Kan. 58. 

(3) That defendant purchased 
mortgaged property from mortgagor. 
—Shaw V. King, Mo.App„ 227 S.W. 
850. 


(4) That. when defendant purchas¬ 
ed mortgaged calves from mortgagor, 
the latter was indebted to another 
for pasturage thereon, and that mort¬ 
gagee consented that pasturage bili 
should be deducted by defendant 
from sale price of the calves.—First 
Nat. Bank v. Hoover, Tex.Civ.App., 
269 S.W. 262. 

(5) That mortgagor was in good 
faith in conveying land producing 
mortgaged grain.—State Bank of Ste- 
phen, by Veigel, v, Farmers’ Grain 
Co. of Stephen. 219 N.W. 871, 174 
Minn. 531. 

(6) That defendant received mort¬ 
gaged property.—^Hanson v. Luther, 
156 So. 771, 229 Ala. 256. 

Evidence held insufficient 

(1) To sustain finding that mort¬ 
gagee intended to release mortga- 
gor‘s personal obligation.—^Fast Mo¬ 
tor .Co. V. Morgan, 52 P.2d 25, 175 
Okl. 269. 

(2) To sustain plaintiff's claim 
that defendant participated in and 
aided the sale of mortgaged cattle by 
the mortgagor.—^lowa Farm Credits 
Co. V. People’s Sav. Bank of Menio, 
192 N.W. 139, 196 lowa 967. 

(3) To Show that defendant con- 
verting a mortgaged drilling rig re¬ 
ceived more than one thousand five 
hundred feet of drill pipe.—Brooks 
Supply Co. V. First State Bank of 
Electra, Tex.Civ.App., 292 S.W. 631. 

(4) To Show a tender of the mort¬ 
gaged property by defendant.— 
Brown v. Rankin, 93 S.E. 327, 108 S. 
C. 105. 

(5) To Show a conversion after 
the law day of the mortgage.—J. G. 
Smith & Sons v. Howell, 110 So. 57, 
21 Ala.App. 549. 

95. Ark.—^Newberger Cotton Co. v. 

Teraple, 252 S.W. 23, 159 Ark. 524. 
Mont.—U. S. Nat. Bank v. Great 
Western Sugar Co., 199 P. 245, 60 
Mont. 342. 

Okl.—Diamond v. Enid Milling Co., 
299 P. 440, 149 Okl. 61—State v. 
Wilson, 242 P. 1039, 116 OkL 16— 
Crowell Bros. v. Johnson, 220 P. 
328, 93 Okl. 158. 

S.D.—J. I. Case Plow Works Co. v. 
Farmers’ Co-op. Union Elevator 
Co., 219 N.W. 888, 53 S.D. 9. 

Tex.—^Farmers’ Nat. Bank v. Dublin 
Nat. Bank, Civ.App., 55 S.W.2d 567, 
570, reversed on other grounds 
Oats V. Dublin Nat Bank, 90 S.W. 
2d 824, 127 Tex. 2. 

11 C.J. p 637 note 80. 
intimatd fact an inference 

“We understand the rule to be 
that, when the ultimate fact in is- 
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sue is one to be determined as an 
inference or implication from other 
facts in evidence, it is only when but 
one reasonable inference can be 
drawn from the undisputed facts 
that the court is w’arranted in hold- 
ing the inferred fact to be conclu- 
sively shown as a matter of law."— 
Farmers' Nat. Bank v. Dublin Nat. 
Bank, supra. 

Questions held for jury 

(1) Fact of conversion. 

Ala.—^T^Tlson v. Cowart, App., 167 
So. 602, certiorari denied 167 So. 
604, 232 Ala, 170. 

Mont.—First Nat. Bank of Galata v. 
Montana Emporium Co., 197 P. 994, 
59 Mont. 584. 

(2) Destruction of mortgage lien. 
—Brock V. Culpepper, 116 So. 126, 217 
Ala. 2S9. 

(3) Mortgagee’s consent to sale. 
Ala.—^Wilson v. Windham, 104 So. 

232, 213 Ala. 31. 

Ark.—Boddy v, Thompson, 14 S.W. 
2d 240, 179 Ark. 71—^Newberger 
Cotton Co. V. Temple, 252 S.W. 23, 
159 Ark. 524. 

Mont.—U. S. Nat Bank v. Great 
Western Sugar Co., 199 P. 245, 60 
Mont. 342. 

Okl.—Diamond v. Enid Milling Co., 
299 P. 440, 149 Okl. 61. 

11 C.J. p 625 note 42. 

(4) Mortgagee’s ratification, waiv- 
er, or estoppel. 

N.C.—Goodrum v, Farmers Gin Co., 
191 S.E. 25. 

Tex.—^First Nat. Bank v. Hoover. 
Civ.App., 244' S.W. 1044—Martin 
Co. V, Nicholson, Civ.App., 149 S. 
W. 280. 

(5) Satisfaction of mortgage. 

Mo.—Berry v, Adams, App., 71 S.W. 
2d 126. 

Tex.—^American Printing Co. v. Dai- 
ley, Civ.App., 90 S.W.2d 905. 

(6) Purchaser’s good faith. 

Ala.—^Wilson v. Cowart, 167 So. 602, 
certiorari denied, Sup., 167 So. 604, 
232 Ala. 170. 

S.D,—^Nelson v. Robinson, 205 N.W. 
40, 48 S.D. 436. 

(7) Other questions. 

Ala.—Gay & Bruce v. Citizens' Nat 
Bank of Lineville, 110 So. 19, 215 
Ala. 114—Ingram v, Watson, 100 
So. 557, 211 Ala. 410. 

Okl.—Crowell Bros. v". Johnson, 220 
P, 32S, 93 Okl. 158. 

S.D.—J. I. Case Plow Works Co. v, 
Farmers’ Co-op. Union Elevator 
Co., 219 N.W. 888, 53 S.D. 9. 

Tex.—^Edmondson v. Coffman, Civ. 
App., 97 S.W.2d 779, error dis- 
missed. 
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evidence relating to a certain issue is undisputed,^*^ 
or insufficient to establish the matter to be proved,^^ 
the issue may be withdrawn from the jury, and a 
verdict directed by the court. 

The instructions must not, of course, be confused 
or misleading,99 they should fairly and clearly state 
the issues,! and should not assume the existence of 
disputed facts.^ 

The verdict or findings^ and judgment^ must con- 
form to the pleadings and evidence adduced at the 
trial, and the judgment should give the proper re^ 
lief to the parties.^ 

§ 275. - Damages 

The damages recoverable by a mortgagee In an ac- 


tion for the value of mortgaged property Is generally the 
value of the property or the amount of the baiance due 
on the mortgage, whichever is the lesser amount, includ- 
Ing interest on the debt; but there should be deducted 
from the amount allowable sums applled in payment of 
the debt or a superior lien. Damages for a wrongfui de- 
tention, or for depreclation may be recovered in an ac- 
tion for possession. 

In an action to recover damages or the value of 
mortgaged property from a purchaser thereof, as 
where the purchaser is guilty of a conversion of 
the property, the amount recoverable is generally 
either the value of the property up to the amount 
due under the mortgage, or the baiance due to the 
extent of the value of the property, according to 
which is the lesser sum.® The value of the property 
has been measured by its market value^ at the time 
of its conversion,® or the time of sale,^ and, in case 


97. Mo.—Exchange Nat. Bank of 
Tulsa, Okl., V. Daley, App., 237 S 
W. 846. 

Mont.—Security State Bank of Mel- 
rose, Minn., v. First Nat. Bank, 254 
P. 417, 78 Mont. 389. 

11 C.J. p 637 note 81. 

98. U.S.—^Evans v. First Nat. Bank 
& Trust Co. of Oklahoma City, C. 
C.A.Tex., 49 F.2d 125. 

lowa.—L. & L. F. Zeli er v. Malottki, 
206 N.W. 101. 

Kan.—^Patrick v. Pettit Grain Co„ 
297 P, 673. 132 Kan. 764. 

Mich.—Miller v. Bick, 216 N.W. 402, 
240 Mich. 608. 

Mont.—Security State Bank of Mel- 
rose, Minn. v. First Nat. Bank, 254 
P. 417, 78 Mont. 389. 

99. Ala.— Z, A. Lindsey & Co. v 
Steenson, 79 So. 11, 201 Ala. 589. 

Kan.~Beeler v. Lind, 235 P. 113, 118 
Kan. 276. 

11 C.J. p 637 note 83. 

XnstnLctions lield not misleadiugr 

Idaho.—Bodenhamer v. Pacific Fruil 
& Produce Co., 295 P. 243, 50 Ida¬ 
ho 248. 

Mo.—^IMoffett Bros. & Andrews Com- 
mission Co. v. Kent, 5 S.W.2d 395. 

1. Kan.—Beeler v. Lind, 235 P. 113. 
118 Kan. 276. 

Instructions held proper or erro- 

neously refused. 

Ala.—Gay & Bruce v. W. B. Smith 
4& Sons, 114 So. 468, 217 Ala. 33— 
Gay & Bruce v. W. B. Smith & 
Sons, 100 So. 633, 211 Ala. 358— 
J. G. Smith & Sons v. Howell, 110 
So. 57, 21 Ala.App. 549—Polytin- 
skey V. Brindley, 106 So. 394, 21 
Ala. App. 185. 

Kan.—State Bank of Bowns v. Ab¬ 
bott, 179 P. 326, 104 Kan. 344. 

Mo.—Moffett Bros. & Andrews Com- 
mission Co. v. Kent, 5 S.W.2d 395 
—Berry v. Adams, App., 71 S.W. 
2d 126. 

Vt.—Wells V. Blodgett, 104 A. 146, 92 
Yt. 330. 

11 C.J. p 637 note 83 [bL 


Instruction held supported by evi¬ 
dence 

Mo.—^Moffett Bros. & Andrews Com- 
mission Co. v. Kent, 5 S.W.2d 395. 
Instructions held erroneous or 
properly refused. 

Ala.—^Douglass v. N. S. Davenport 
Co., 110 So. 378, 215 Ala. 265— 
Dothan Grocery Co. v. American 
Agricultural Chemical Co., 75 So. 
334, 200 Ala. 22. 

Mo.—C. I. T. Corporation v. Hume, 
App., 48 S.W.2d 154. 

Okl.—First Nat. Bank v, Harp, 291 
P. 116, 144 Okl. 219. 

11 C.J. p 637 note 83 [a]. 

8. Ala.—^Hickey v. McDonald, 48 So. 
1031, 160 Ala. 300. 

3. N.D. — German-American-State 
Bank of Balfour v. Erickson, 170 
N.W. 854, 41 N.D. 548. 

4. Ala.—J. E. Butler & Co. v. A. G. 
Henry & Co., 79 So. 630, 202 Ala. 
155. 

Kan.—Farmers’ State Bank v. Peters, 
22 P.2d 457, 137 Kan. 786, 

N.T.—Sani-Porcelain Enamel Prod¬ 
ucts V, Bender Store Fixture Co., 
295 N.T.S. 411, 251 App.Div. 726. 
Tex.—^Brooks Supply Co. v. First 
State Bank of Electra, Civ.App., 
292 S.W. 631—A B C Stores v. 
Houston Showcase & Mfg. Co., Civ. 
App., 284 S.W. 332—Smith v. Wall, 
Civ.App,, 230 S.W. 759. 

5. N.C.—Rogers v. Booker, 113 S.E. 
671. 

8. Ala.—First Nat. Bank v. Ratley, 
137 So. 26, 223 Ala. 455—Albert- 
ville Trading Co. v. Critcher, 112 
So. 907, 216 Ala. 252—Hodges v. 
Wesfmoreland, 96 So. 573, 209 Ala. 
498. 

Cal.—^Bell V. Central Bank of Im- 
perial Valley, 265 P. 551, 89 Cal. 
App. 551. 

Ga.—Franklin v. Howell, 133 S.E. 

270, 35 Ga.App. 368. 

Idaho.—^Adams v. Caldwell Milling 
& Elevator Co., 197 P. 723, 33 Ida¬ 
ho 677. 


111.—Levinsohn v. Miller, 251 111.App. 
497—Schillo v. White, 207 111.App. 
390. 

La.—Covington v. Matlock, 121 So. 

355, 10 La.App. 445. 

Okl.—Hillery v. Waurika Nat. Bank, 
226 P. 1051, 100 Okl. 34. 

11 C.J. p 637 notes 86-88. 

Value of property as including parts 
thereof 

A judgment for the value of a part 
of converted property is erroneous, 
where recovery for that part was 
included in the value of the property 
as a whole.—^Brooks Supply Co. v. 
First State Bank of Electra, Tex. 
Civ.App., 292 S.W. 631, 

Successive purchasers 
Where the chattels are sold to 
various purchasers, each one is liable 
to the mortgagee for the full value 
of the property purchased by him up 
to the point when the mortgage debt 
is satisfied, but equity will enforce 
contribution between them.—^Hughes 
V. Graves, 1 Litt., Ky., 317. 

Remittitur for excess 

If a judgment is in excess of the 
value of the property converted, a 
remittitur of such excess is proper, 
—Security State Bank v. Clovis MilJ 
& Elevator Co., 68 P.2d 918, 41 N.M. 
341. 

7. Tex.—^Douglas v. Citizens’ State 
Bank of Wheeler, Civ.App., 52 S.W. 
2d 540, error dismissed. 

Damages held authorized by evidence 
Ky.—Ruby v. Cox & Grayot, 229 S. 

W. 127, 191 Ky. 162. 

Tex.—^Brooks Supply Co. v. First 
State Bank of Electra, Civ.App., 
292 S.W. 631. 

8. Ala.—Hodges v. Westmoreland, 
96 So. 573, 209 Ala. 498. 

Ohio.—City Loan & Savings Co. v. 
Dickison, 19 Ohio N.P.,N.S., 215. 

9. lowa.—Schwanz v. Farmers’ Co- 
op. Co. of Lorimor, 214 N.W. 491, 
204 lowa 1273, 55 A.L.R. 644. 
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)f a fluctuation in value, the highest value between 
.he time of conversion and trial has been allowed 
n the discretion of the jury.io Xhe interest due 
)n the mortgage^i from the time of a purchaser^s 
resale of the property,i2 or from the maturity of the 
iebt,^^ may be included in the damages. Recovery 
for reasonable expenditures incurred by the mortga- 
ree in pursuing the property has also been allow- 
sd.^^ However, the amount recoverable by a mort- 
yagee is limited to the amount of his interest in 
:he mortgage instrumentis Xhere should be de- 
iucted from the damages allowed the value of any 
property,iS or the amount of any sumSji*^ received 
by the mortgagee for application on the debt; but 
the expense of picking or threshing a mortgaged 
crop may not be deducted if the lien for the labor 
is inferior to the mortgage lien.i^ 

In an action to recover possession of mortgaged 
property, the mortgagee may include damages for 
a wrongful detention of the property;!^ also, an 
amount for any depreciation^O or deterioration^i 
of the property. 

Attorneas fees, While a purchaser may be liable 
for attorney^s fees stipulated for in the notes se- 
cured by the mortgage in an action on the notes,^^ 
an allowance therefor where the suit is not on the 
note has been held to be improper.23 

Nominal damages, If the mortgagee has sustain- 
ed no actual damages, only nominal damages will 


be awarded.-'^ 

Exemplary damages. In an action against a pur¬ 
chaser for the possession of the mortgaged chattel, 
or for the value thereof, plaintiff is not entitled to 
exemplary damages.-S 

Da^nages recoverable by holder of junior mort¬ 
gage. The holder of a second mortgage is entitled 
to recover only the value of his interest in the mort¬ 
gaged property,26 and the value of such interest is 
necessarily reduced if the security is inadequate to 
respond to both liens to the extent of the deficien- 
cy;27 if the first mortgage is less than the value of 
the property, the second mortgagee may recover the 
value less the amount of the first mortgage.26 As 
in the case of an action by a first mortgagee, a pur¬ 
chaser is entitled to credit for any sums received by 
the second mortgagee in palment of his debt, and, 
on the other hand, the second mortgagee is entitled 
to add interest to the amount due him.29 

§ 276. Actions by Purchaser or Transferee 

A purchaser of mortgaged chatteis in sulng third per- 
sons for thelr conversion cannot recover for the loss suf> 
fered by the mortgagee, but is limited in his recovery to 
the loss he has actually suffered. 

A purchaser of goods mortgaged in excess of 
their value to a mortgagee who at the time of their 
conversion by a third person had filed suit for fore- 
closure is, in an action against such third person for 
conversion, limited in his recovery to the value of 


10. Ala.—Hodges v. Westmoreland, 
96 So. 573, 209 Ala. 498. 

11. Ala.-~First Nat. Bank v. Ratley, 
137 So. 26. 223 Ala. 455—Albert- 
ville Trading Co. v. Criteher, 112 
So. 907, 216 Ala. 252—Hodges v. 
Westmoreland, 96 So. 573, 209 Ala. 
498. 

Cal.—Deposit Guaranty State Bank 
V. Hessel Motor* Car Co., 265 P. 
954, 90 Cal.App. 428. 

12. Mass. — Barry v. Bennett, 7 
Mete. 354. 

13. Ala.—Maddox v. Dunklin, 50 So. 
277, 163 Ala. 278. 

14. Cal. — Deposit Guaranty State 
Bank v. Hessel Motor Car Co., 265 
P. 954, 90 Cal.App. 428. 

15. Miss.—^Ellis-Jones Drug Co. v, 
Coker. 125 So. 826, 156 Miss. 775, 
suggestion of error overruled and 
setting aside judgment refused 127 
So. 283, 156 Miss. 775. 

16b Ala.—First Nat. Bank v. Rat¬ 
ley. 137 So. 26, 223 Ala. 455. 

In replevin actioa, where there is 
a prayer to recover the balance due 
on the mortgage debt, the value of 
property replevined should be de¬ 
ducted from the amount of a judg¬ 
ment for the balance due.—^Boddy v. 


Thompson, 14 S.W.2d 240, 179 Ark. 
71. 

17. Ala.—^AlberUulle Trading Co. v. 
Criteher, 112 So. 907, 216 Ala. 252 
—Hodges V. Westmoreland, 96 So. 
573, 209 Ala. 498. 

S.C.—Carroll & Byers Co. v. Gaffney 
Mfg. Co., 146 S.E. 604, 149 S.C. 192. 

18. Kan.—Bird City State Bank v. 
Goodland Equity Exch., 216 P. 278, 
113 Kan. 696. 

In. Texas 

(1) It has been held that the lien 
of a registered mortgage takes prec- 
edence over a lien of a person who 
picks cotton, and consequently the 
text rule applied. —• Westbrook v. 
Clinton Grocery Co., Civ.App., 9 S. 
W.2d 1044. 

(2) On the other hand, it has been 
held that trial court property allowed 
defendants* claim for items for- cot¬ 
ton picking and rent.—^T. W. Marse 
& Co. V. Flockinger, Civ.App., 189 S. 
W. 1017. 

19. Ark.—^Boddy v. Thompson, 14 S. 
W.2d 240, 179 Ark. 71. 

20. Kan.—^Davidson & Case Lumber 
Co. V. Anderson, 187 P. 872, 106 
Kan. 213. 

21. N.C.—Rogers v. Booker, 113 S. 
E. 671, 184 N.C. 183. 
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22. Ala.—^Maddox v. Dunklin, 50 So. 
277, 163 Ala. 278. 

Miss.—Tubberville v. Simpson, 47 
So. 784, 94 Miss. 154. 

11 C.J. p 637 note 92. 

23. Allowance for attomey fees held 
improper 

(1) In an action for conversion.— 
Metzler v. Foster Holding Co., 54 P. 
2d 447, 5 Cal.2d 278. 

(2) In a claim and delivery action 
to recover mortgaged property.—Car¬ 
roll & Byers Co. v. Gaffney Mfg. Co.* 
146 S.E. 604, 149 S.C. 192. 

24. Ala.—Teat v. Chapman, 56 So. 
267, 1 Ala.App. 491. 

11 C.J. p 637 note 93. 

25. lowa.—McDonald v. Norton, 34 
N.W. 458, 72 lowa 652. 

26. N.D.—Citizens’ Nat. Bank v. 
Osborne-McMillan EI. Co., 131 N. 
W. 266, 21 N.D. 335. 

27. N.D.—Citizens' Nat. Bank v. 
Osborne-McMillan EI. Co., supra. 

26. N.D.—Citizens’ Nat. Bank v. Os¬ 
borne-McMillan EI. Co., supra. 

S.D.—Carroll & Byers Co. v. Gaffney 
Mfg. Co., 146 S.E. 604, 149 S.C. 192, 

29. S.C.—Carroll & Byers Co. v. 
Gaffney Mfg. Co., supra. 
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the use and possession of the property during- the 
time he was wrongfully deprived of it, and it is er¬ 
ror to refuse to hear proof as to the existence of 
the mortgage lien and the rights of ali the parties.^® 
A purchaser assuming the debt cannot, in replevin 
brought in his own name against an officer levying 
on the property in a suit by creditors against the 
mortgagor, recover on the ground that he is the 
agent of the mortgagees.^i 

§ 277. -Against Mortgagee 

A purchaser of mortgaged chatteis may recover for 
thelr conversion by the mortgagee, subject to any rlght 
the mortgagee may have to offset the amount of the 
mortgage debt. !n such actions the general rules gov- 
erning actions generally will appiy as to the pleadings, 
evidence and triai thereof, and the damages to be award* 
ed. 

A pufchaser of mortgaged chatteis may recover 
from a mortgagee for his conversion thereof,32 but 
the mortgagee can oifset the amount due under the 
mortgage, if uncollected,22 which amount the pur¬ 
chaser may recover over against the mortgagor 
from whom he purchased, after having made said 
mortgagor a party to the suit.24 Also, on the fore- 
closure by a senior mortgagee of mortgaged chat¬ 
teis in the possession of a purchaser thereof, the 
purchaser is entitled to recover in. a cross action 
against a jimior mortgagee the purchase price he 
paid to such junior mortgagee with the mortgagor^s 
consent.25 It is not necessary that the purchaser, 
or the assignee of the mortgagor, in order to main- 


tain an action for conversion of the mortgaged chat¬ 
teis by the mortgagee, prove demand and refusal, 
if there was otherwise a conversion,26 or tender to 
the mortgagee the amount of the mortgage indebted- 
ness nor, where he has taken legal title and his 
title and right to possession have never been divest- 
ed, is he required to tender the amount of the mort¬ 
gage debt as a condition to the assertion of his title 
against the mortgagee but, where the purchaser 
was not in possession at the time the property was 
taken by the legal representative of the mortgagee, 
he cannot recover possession without paying or 
tendering payment of the secured debt.26 

In actions by the purchaser against the mortgagee 
to recover possession of the property or for damag¬ 
es for a wrongful taking thereof, the rules govern- 
ing civil actions generally will appiy as to plead- 
mg,^6 evidence,^^ and instructions to the jury.42 
No presumption exists that a mortgagor owns the 
property covered by his mortgage, as between a 
'party to the mortgage and a stranger,^^ but under 
the presumption that all persons are presumed in- 
nocent of crime and that the law has been obeyed 
it will, in a claim and delivery action by a remote 
assignee of the mortgagor to recover mortgaged 
chatteis withheld by the mortgagee, be presumed, in 
the absence of all evidence on the subject, that the 
mortgagor in making the original transfer complied 
with a statute requiring him to notify the mortga¬ 
gee of the' intended sale, and making a sale without 
such notice larceny.^^ 


30. Tex.—Terry v. Spearman, Com. 
App., 259 S.W. 563, reversing, Civ, 
App., 246 S.W. 103. 

Beason for limited recovery 

There is no equity of redemption 
in plaintiff’s favor.—^Terry v. Spear- 
.man, supra. 

31. lowa.—^McNorton v. Akers, 24 
lowa 369. 

32. Tex.—Sabine Motor Co. v. W. C. 
English Auto Co., Com.App., 291 S. 
W. 1088, reversing. Civ.App., 283 

. S.W. 224. « 

Failiire to resist conversion 

That the purchaser did not resist 
or object to the taking of the prop¬ 
erty by the mortgagee is not a de¬ 
fense.—Dixie V. Harrison, 50 So. 284, 
•163 Ala. 304. 

i33. Tex'.—Sabine Motor Co. v. W. C. 

English Auto Co., Com.App., 291 S. 
. W. 1088, reversing, Civ.App., 283 
S.W. 224. 

34. Tex.—Sabine Motor Co. v. W. C. 
English Auto Co., supra. 

35. Tex.—Oats v. Dubi in Nat. Bank, 
90 S.W.2d 824, 127 Tex. 2, revers¬ 
ing Parmers’ Nat. Bank v. Dublin 
Nat. Bank, Civ.App., 55 S.W.2d 567. 


33. Ala.—^Dixie v. Harrison, 50 So. 
284, 163 Ala. 304. 

Colo.—^McLagan v. Granato, 252 P. 
348, 80 Colo. 412. ' 

37. Ga.—Hudson v. Gunn, 92 S.E. 
546, 20 Ga.App. 95. 

Or.—Barber v. Motor Inv. Co., 298 
P. 216, 136 Or. 361. 

Tex.—Sabine Motor Co. v. W. C. 
English Auto Co., Com.App., 291 S. 
W. 1088, reversing, Civ.App., 283 
S.W. 224. 

38. Tex.—Hughes v. Smith, 129 S. 
W. 1142, 61 Tex.Civ.App. 443. 

11 C.J. p 638 note 98. 

38. Tex.—Kelly v. Wimbish. Civ. 
'App., 65 S.W, 386. 

40, Ala.—Stickney v. Dunaway, 53 
So. 770, 169 Ala. 464. 

11 C.J. p 638 note 1. 

Sssential allegations 
In action for conversion of mort¬ 
gaged chatteis by mortgagee, al- 
legation of tender of the mortgage 
debt is not essential to the cause of 
action.—Barber v. Motor Inv. Co., 
298 P, 216, 136 Or. 361. 

41. Evidence held sufficient 

(1) To support iudgment for buy- 
er against mortgagee for conversion 
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of car purchased from dealer in- 
trusted with possession.—McLagan 
V. Granato, 252 P. 348, 80 Colo. 412. 

(2) To establish prima facie, that 
subsequent assignee and purchaser 
made demand for possession of prop¬ 
erty on original lessee claiming prop¬ 
erty under mortgage executed by 
ftrst assignee.—Hartford v. Paw, 7 P. 
2d 4, 166 Wash. 335. 

Adxnissibility 

(1) In buyer’s action for conver¬ 
sion of car by mortgagee, exclusion 
of evidence whether plaintiff had 
been sued on notes given for car held 
not error.—McLagan v. Granato, 252 
P.'348, 80 Colo. 412. 

(2) For earlier cases involving ad- 
missibility of the evidence see 11 C. 
J. p 638 note 2. 

42. Colo.—^McLagan v. Granato, su- 
pra. 

11 C.J. p 638 note 3. 

43. Neb.—^Pirst Nat. Bank of 
Bridgeport v. First Nat Bank ot 
Hartington, 196 N.W. 691, 111 Neb. 
441—^Booknau v. Clark, 79 N.W. 
159, 58 Neb. 610. 

44. Cal.—Miller V. Salomon, 281 P. 
89, 100 Cal.App. 756. 
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Matters of law should not be siibmitted to the 
jury,45 but questions of fact, such as the identity 
of the property purchased with that covered by the 
mortgag^e, are for the jury to determine.^^ 

A purchaser of mortgaged chattels may recover 
from a mortgagee who converted them the value of 
the chattels at the time of their conversion,47 to-‘ 
gether with damages for the unlawful detention 
from the date of the alleged conversion.^S 

§ 278. - Against Mortgagor 

A purchaser may bring an action against the mort¬ 
gagor for inducing the sale by the fraudulent statement 
that the property was free from encumfarance. If he 
assumes the mortgage he cannot recover for payments 
made on the mortgage, nor acquire rights prior to those 
of the mortgagee by attachment fn an action against 
the mortgagor. 

The purchaser may, it seems, bring an action on 
the case for fraud against the mortgagor on the 
ground that the sale was induced by the mortgagor’s 
fraudulent statement that the property was free 
from encumbrance.^9 However, a purchaser who 
assumes payment of the mortgage debt cannot re¬ 
cover from the mortgagor on accoimt of a part pay¬ 
ment made on the mortgage in the absence of fraud, 
mistake, or agreement to that effect;50 nor can he, 
in an action against his seller, the mortgagor, ac¬ 
quire rights prior to those of the mortgagee by at- 
taching the goods.^i 

§ 279. Criminal Responsibility 

a. In general 

b. Character and validity of mortgage 

c. Intent 


§ 279 

d. Unlawful disposition of property 

e. Want of consent 

a. In General 

Subject to variations, It is generally by statute made 
a crime for a mortgagor to remove or dispose of mort¬ 
gaged property without the mortgagee's consent and to 
his detriment. 

By statute, in many jurisdictions, it is a crime 
to sell, remove, conceal, or otherwise dispose of 
mortgaged property without the mortgagee’s con¬ 
sent,and the character of the offense as a felony 
or misdemeanor depends on the terms of the stat¬ 
ute under which prosecution is brought,^^ or on the 
value of the property.Such statutes are intend- 
ed to protect the interests of the mortgagee by 
guarding against any disposal of the property with¬ 
out his consent,and to protect the person to whom 
the mortgaged property has been sold,^® and they 
may be broad enough to protect an assignee of the 
mortgage from the fraud of the mortgagee.^^ 

Statutes of this character, being highly penal, are 
to be strictly construed, such construction being de¬ 
pendent on the meaning conveyed by the words 
used and by the context considered in connection 
with the law existing when the statute was passed.^^ 
A striet literal construction will not, however, be 
given the statute if such construction would cause 
the statute to be of doubtful validity.59 

Absence of notie e to purchaser. Under some 
statutes the failure of the mortgagor to notify the 
purchaser that the property sold is mortgaged is 
made an element of the offense.Where the stat¬ 
ute makes intent to defraud an element of the of¬ 
fense, the fact that the mortgage is recorded will 


45. Walver of Uen 

Whether bank released its lien by 
indorsing “O. K." on the mortgagror’®. 
bili of sale containing guaranty that 
mortgagor had the right to transfer 
the chattel free of all encumbrances 
is a queslion of law for the de- 
termination of the court, not a ques- 
tion of fact for submission to the 
jury.—Arkansas River Gras Co, v. 
Molk, 285 P. 561, 130 Kan. 30. 

46. Ala.—^Dunaway v. Stickney, 69 
So. 232, 13 Ala.App. 645. 

47. Tex.—Sabine Motor .Co. v. W. 
C. English Auto Co., Com.App., 291 
S.W. 1088, reversing, Civ.App., 283 
S.W, 224. 

/Lctual, not market, valne 
Assignee of original owner of 
furniture, purchased by latter for his 
personal use and remaining in his 
horne until sold by mortgagee, is not 
limited .to recovery of market value 
thereof at the time .and place of con- 


version, but is entitled to recover 
the actual value of the property to 
him, excluding any fanciful or sen- 
timental value he might place upon 
it.—^Barber v. Motor Inv. Co., 298 P. 
216, 136 Or. 361. 

48. Tex.—Hughes v. Smith, 129 S. 
W. 1142, 61 Tex.Civ.App. 443. 

11 C.J. p 638 note 5. 

49. Vt,—Colson V. Bean, 58 A. 795, 
77 Vt. 40. 

50. Ind.—Stuckman v. Rose, 46 N.R 
680, 147 Ind. 402. 

51- Conn. — Hartford-Connecticuf 
Trust Co. V. Puritan Laundry of 
Hartford, 111 A. 149, 95 Conn. 172. 

56. Ziarceny 

Sale of property covered by crop 
mortgage without knowledge and 
consent of mortgagee constitutea 
‘aarceny*' .or “theft."—^People v, 
Ailanjian, 299 P. 813, 114 Cal.App. 
260. 


53. N.T.—Norton v. Shields, 161 N. 
T.S. 880, 174 App.Biv. 804. 

Pelony, under Oklahoma laws.— 

Mosko v. Matthews, 284 P. 1021, 87 
Colo. 55. 

54. Mich.—^People v. Schultz, 48 N, 
W. 293, 85 Mich. 114. 

55. Neb.—State v, Butcher, 177 N. 
W. 184, 104 Neb. 380. 

56. Idaho,—State v. Barber, 96 P. 
116, 15 Idaho 96. 

11 C.J. p 638 note 9. 

57. Ala.—Foster v. State, 7 So. 185, 
88 Ala. 182. 

68. Tenn.—McClure v. State, 113 S. 
W.2d 63. 

56, Okl.—^Watson v. State, 149 P. 

926, 11 Okl.Cr. 542. 

60, Minn.—State v. Bates. 194 N.W. 

107, 156 Minn. 104. 

Mo.—State v. Prince, 297 S.W. 34, 
317 Mo. 840. 

11 C.J. p 641 note 76. 
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not defeat prosecution for the sale of the mortgaged 
property,®^ nor, under such statute, will the fact 
that accused informed the purchaser that the prop- 
erty was mortgaged, although it may serve to nega¬ 
tive a fraudulent intent®^ 

Demand on mortgagor, Where the statute does 
fiot so require, a demand need not be made on the 
mortgagor for the debt or mortgaged property, nor 
need there be a refusal of payment of the indebted- 
ness on his part, as a condition precedent to the 
commission of the offense.®^ 

Faihtre to recite prior mortgage. As the purpose 
of a statute making it an offense for a mortgagor to 
execute a second mortgage on chattels, while they 
are subject to an existing mortgage by him without 
setting forth the existence of the previous mortgage 
in the subsequent mortgage, is for the protection 
of the public, the fact that the parties agreed that 
it was not necessary to make such a recitation in the 
subsequent mortgage does not relieve such omis- 
sion of its criminality.^^ 

Knowledge of mortgage lien. In those jurisdic- 
tions where the statute is broad enough to make it 
an offense for any person to do the acts prohibited, 
a knowledge of the existence of the mortgage lien 
is a necessary element of the offense.® 5 

Loss susfained by holder of mortgage. 

61. Tex.—Thornton v. State, 31 S.W, 

372. 34 Tex.Cr. 469. 

612. Tex.—Briggs v. State, Cr., 44 S. 

W. 491. 

63. Ark,—McClaskey v. State, 270 
S.W. 498, 168 Ark. 339—Stewart v. 

State, 214 S.W. 48, 139 Ark. 403. 

64. Vt.—State v. Lowe, 109 A. 910, 

94 Vt. 200. 

65^ Ala.—Jones v. State, 21 So. 229, 

113 Ala, 95.' 

S.C.—State V. Reeder, 15 S.E. 544, 36 
S.C. 497. 

66. Ga.—Farmer v. State, App., 89 
S.E. 382—Wright v. State, 71 S.E. 

500, 9 Ga.App. 442—^Denney v. 

State, 58 S.E. 318, 2 Ga.App. 146. 

11 C.J. p 641 note 73. 

67. Idaho.—State v, Barber, 96 P. 

116, 15 Idaho 98. 

es. Ala.—Swint v. State, 57 So. 394, 

3 Ala.App. 93. 

69. Ky.—^Wyrick v. Commonwealth, 

54 S,W.2d 629, 246 Ky. 127. 

11 C.J. p 638 note 12. 

A title note, evidencing condition- 
al sale of personal property and re- 
serving title • thereto until full pay- 
ment of purchase price, is not a 
"‘chattel mortgage,” within the stat¬ 
ute.—State V. Webb, 184 P. 716, 105 
Kan. 407. 


statutes require that loss must be sustained by the 
holder of the mortgage in order to constitute an of¬ 
fense.®® Under others such fact is not made an ele¬ 
ment of the offense.®*^ 

Possession of property. Possession of the prop¬ 
erty prior to the time of disposition has been held 
to be an essential element of the crime.®® 

b. Character and Validity of Moxtgage- 

The existence of a valid mortgage is essential to the 
commission of the offense. 

It is essential to these offenses that there be a 
valid and subsisting mortgage,®^ although equitable 
mortgages and liens, as well as legal, may be held to 
be covered by the statute.*^® There must be a debt 
secured,*^! and the property must be such as can be 
mortgaged.72 It has been held that the description 
of the property in the mortgage must be sufficient 
to identify it;’^® but it has also been held that the 
question as it arises in a criminal prosecution has 
no relation to the question of the sufficiency of de¬ 
scription where the rights of third persons are in- 
volved, and that the fact that the description is de¬ 
fective is immaterial, where there could be no doubt 
but that the mortgagor disposed of property covered 
by the mortgage.'^^ In the absence of statutory re- 
quirement it is not necessary that the mortgage be 
recorded,*^® but under some statutes the mortgage 

Cbllateral coutract of assuranco 
Where a mortgage is given as a 
collateral contract to assure the per- 
formance of a prior original obliga-' 
tion, and where the original obliga- 
tion by mutual consent or otherwise 
is ended, the collateral obligation 
also ceases, and thereafter will not 
support a prosecution for disposing 
of mortgaged property.—Hali v. 
State, 217 P. 229, 24 Okl.Cr. 197. 

721 Ga.—Hali v. State, 59 S.E. 26, 
2 Ga.App. 739. 

11 C.J. p 638 note 15. 

Property subject to mortgage see su¬ 
pra §§ 21-36. 

Crop mortgage 

(1) A mortgage on unplanted 
crops is in-valid, and the mortgagor 
cannot be convicted of selling mort¬ 
gaged crops.—Nelson v. State, 238 
N.W. 110, 121 Neb. 658. 

(2) Other examples of crop mort¬ 
gages see 11 C.J. p 638 note 15 [a], 
[b]. 

73. Ga.—Hampton v. State, 52 S.E. 
19, 124 Ga. 3—Wyatt v. State, 81 
S.E. 802, 15 GaApp. 817. 

Sufficiency of description see supra 
§§ 57-71. 

74. Colo.—^Lowdermilk v. People, 202 
P. 118, 70 Colo. 459. 

75. Ark.—Hampton v. State, 54 S.W. 
■ 746, 67 Ark. 266. 


Some 

Junior mortgage 
A statute providing that any per¬ 
son who shall sell or dispose of 
“any” personal property on which 
any mortgage exists shall be guilty 
of the offense applies to a junior 
mortgage as well as to a senior 
mortgage.—State v. Buice, 105 S.E. 
408, 115 S.C. 280. 

Mortgages held within protection of 
statute 

Ala.—Spicer v. State, 133 So. 58, 24 
Ala.App. 162, certio,rari denied 133 
So. 59, 222 Ala. 515. 

Mo.—State v. Griffin, 228 S.W. 800. 

In I l lin ois it is only when the 
property in question is mortgaged 
pursuant to the provisions of the 
Chattel Mortgage Act that its sale 
without the consent in writing of 
the mortgagee is made a misdemean- 
or.—^People v. McGinnis, 220 Ill.App. 
29. 

70. Ala.—^Varnum v. State, 78 Ala. 
28-rCourtney v. State, 65 So. 433, 
10 Ala.App. 141. 

Ark.—Beard v. State, 43 Ark. 284. 

Absolute blU of sale, intended only 
as security for debt, may be treated 
as an equitable mortgage covered by 
the statute.—^Farmer v. State, 89 S. 
E. 382, 18 Ga.App. 307. 

71. Okl.—Hali V. State, 217 P. 229, 
24 Okl.Cr. 197. 

11 C.J. p 638 note 14. 
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must be properly recorded,"^ although filing for re- 
cording has been held to be sufficient.'^'^ 

A mortgage executed and filed in another state 
from where the mortgagee resides and where the 
sale takes place is within the intent of a statute of 
the latter state punishing the sale or disposition of 
mortgaged property without the mortgagee's con- 
sent.'^^ 

c, Intent 

Where made such by statute, Intent is an essentiai 
element of the offense. 

Where the statute so provides, intent is an essen¬ 
tiai element of the offense,'^^ An intent to defraud 
is made by some statutes an essentiai element of 
criminality in the case of sale, removal, or other 
disposition of mortgaged personal property.^O Un¬ 
der other statutes it is not an element of the of- 
fense.Si The statutes in some jurisdictions make an 
intent to defraud an element of the offense where 
the act prohibited consists in the removal of the 
mortgaged property,but do not make such intent 
an element of the offense when the act prohibited 


consists of the sale, transfer, or further encum- 
brance of the mortgaged property.^^ So, under a 
statute making it an offense to “sell or dispose of 
mortgaged property,” etc., where the act charged 
is “a disposition of mortgaged property by taking 
it beyond the limits of the State,” it was held prop- 
er to inquire into the motive or intent of said act,®^ 
even though on a prosecution for the sale of moTt- 
gaged property, under such statute, an intent to de¬ 
fraud, or to defeat the lien, is not a necessary ele¬ 
ment, and wili be presumed.^5 

d. Unlawful Disposition of Property 

An unlawful disposition of the mortgaged property 
within the terms of the statute is an essentiai element of 
the offense. 

An unlawful disposition of mortgaged property 
within the terms of the statute denouncing the of¬ 
fense is, of course, an essentiai element of the of- 
fense.S® Where the statute applies merely to a 
‘‘sale” of mortgaged property, a transfer by ex- 
change for other property, where money does not 
pass, is not included;^'? but a statute making it an 
offense ‘^to sell or convey” covers a transfer by 


76. Ky.—^Wyrick v. Commonwealth, 
54 S.W.2d 629, 246 Ky. 127. 

77. Ark.—Cooper v. State, 37 Ark. 
412. 

78. S.D.—In re Renshaw, 99 N.W. 
83, 18 S.D. 32, 112 Am.S.R. 778. 

79. Mo.—State v. Klick, App., 282 S. 
W. 161. 

Kistake 

(1) Where a person sells or dis- 
poses of mortgaged property under 
the mistaken belief that he had the 
right so to do, he will not be crim- 
inally liable. 

Mass.—Com. v. Cutler, 26 N.E. 855, 
153 Mass. 252. 

Tex.—Stewart v. State, 131 S.W. 329, 
60 Tex.Cr. 92. 

(2) This is true even though he 
intended to appropriate the proceeds 
to his own use. 

Ark.—Lawhorn v. State, 158 S.W. 

113, 108 Ark. 474. 

Tex.—Stewart v. State, supra. 

“WilfTilly” 

Under a statute making it an of¬ 
fense for one willfully to destroy, 
remove, conceal, etc., mortgaged 
chattels, it was held that the word 
“v;ilfully’* simply means *‘intention- 
ally,’' that is, not by a mistake.— 
State V. Bronkol, 67 N.W. 680, 5 N. 
D. 507. 

80. Ga.—Parmer v. State, 89 S.E. 
382, 18 Ga.App, 307. 

Kan.—State v. Wilfong, 220 P. 250, 
114 Kan. 689. 

La.—Melson v. Calhoun, 120 So. 115, 
10 La.App. 492. 


Mo.—De Witt V. Syfon, 211 S.W. 716. 
202 Mo.App. 469. 

N.J.—State V. Moldenhauer, 136 A. 

412, 103 N.J.Law 238. 

N.Y.—People v. Primon, 250 N.Y.S. 

543, 232 App.Div. 541. 

Ohio.—State v. Redd, 171 N.E. 20, 
122 Ohio St. 162. 

11 C.J. p 640 note 55. 

Inteat to deprive mortgagee of 
claim is an essentiai element of the 
crime of removing mortgaged prop¬ 
erty with intent of depriving the 
mortgagee of his claim thereto or 
interest therein.—^A. H. Averill 
Machinery Co. v. Taylor, 223 P. 91 S, 
70 Mont. 70. 

81. Minn.—State v. Bates, 194 N.W. 
107, 156 Minn. 104. 

11 C.J. p 640 note 56. 

Doiag of iiihibited act constitutes 
the crime.—^Piehn v. State, 245 NW. 
6, 124 Neb. 16—State v. Butcher, 177 
N.W. 184, 104 Neb. 380. 

82. Cal.—People v. Iden, 142 P. 117, 
24 Cal.App. 627—^People v. Wol- 
from, 115 P. 1088, 15 Cal.App. 732. 

83. Cal.—People v. Phillips, 157 P. 

1003, 30 CaLApp. 31—People v. 

Iden, 142 P. 117, 24 Cal.App. 627— 
People V. Wolfrom, 115 P. 1088, 15 
CaLApp. 732. 

11 C.J. p 640 note 58. 

84. S.C.—State V. Rice, 20 S.E. 986, 
43 S.C. 200. 

11 C.J. p 640 note 59. 

85v S.C.—State v. Reeder, 15 S.E. 

544. 36 S.C. 497. 

11 C.J. p 641 note 60. 
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86. Beath of mortgaged mnles 
would not, of course, be a disposi¬ 
tion of mortgaged property within 
the statute.—McClaskey v. State, 270 
S.W. 498, 168 Ark. 339. 
railure to disclose whereabouts 

A failure, after default, to disclose 
the whereabouts of mortgaged prop¬ 
erty constitutes a “secreting” of it. 
—People, on Complaint of Perman 
Bros., V. Francia, 25^ N.Y.S. 857, 142 
Misc. 143. 

To whom made 

A statute making It a felony for 
mortgagor of personal property to 
sell or dispose of it to any “person 
or body corporate,” wuthout consent 
of mortgagee, applies to sale or 
transfer of mortgaged chattels to 
j partnership.—State v. Stapel, 170 N. 
W. 665, 103 Neb. 135. 

TTnauthorized manner of sale 

The fact that the mortgage per- 
mits the mortgagor to sell the mort¬ 
gaged property in a certain way will 
not defeat a prosecution for the sale 
of the property in a manner not au- 
thorized by the mortgage.—State v. 
Boyer, 68 S.E. 573', 86 S.C. 260—11 C. 
J. p 639 note 21. 

When debt not due 

A sale before the debt is due is not 
an offense under a statute prohibit- 
ing the sale of mortgaged property 
without the consent of the mortga¬ 
gee, and without immediately dis- 
charging the encumbrance.—State v. 
Sullivan, 32 So. 55, 80 Miss. 596—11 
C.J. p 639 note 35. 

87. Miss.—State v. Austin, 23 So. 

34. 



§ 279 CHATTEL MORTGAGES 14 C. J. S. 


exchange,^^ the execution o£ a subsequent mort- 
gage on the property,^^ or the consignment thereof 
to a third person over a railroad,^® sin ce the word 
*‘convey” has the significance of “transfer/* and 
means the passing of title and dominion from one 
person to another.^l The words “otherwise dispose 
of*’ mortgaged property or like words have gener- 
ally been given a broad meaning for the protection 
of the mortgagee, and have ^ been held to include 
concealment,92 ^nd to mean to “sell, alienate, or to 
put away,”93 but, where necessary to sustain the 
validity of the statute denouncing the offense, the 
words have been limited to a disposition in the na¬ 
ture of a sale.9^ Under a statute making it an 
offense for one to sell or dispose of mortgaged per- 
sonal property, without the written consent of the 
holder of the mortgage or lien, etc., it has been held 
that the removal thereof to another state is such a 
disposition of the property as falis within the pro- 
visions of the statute,^5 although, under such a 
statute, it has been held that it is not necessary that 
the goods be taken beyond the limits of the state 
to constitute an unlawful disposition thereof.^^ 

Amount and appUcation of proceeds, Where the 
statute does not make an intent to defraud an ele- 
ment of the offense, it is not, unless made so by the 
statute, a defense that the property was sold for 
less than enough, or only enough tb pay prior 
claims;^*^ but such fact does constitute a defense 
where the statute makes an intent to defraud an 
element of the offense.^^ 

Concealment. Some statutes also make it an of¬ 
fense to conceal mortgaged property and this 
has been held to include an intentional handling and 
shifting of the property in such a manner as to mis- 


lead or confuse the mortgagee in his efforts to find 
it.i 

Effect of sale of part of property, Where the 
statute provides that the act of accused must be 
done with the intent to “hinder, delay or defraud 
the right of the mortgagee,” a sale of a part of the 
mortgaged property will constitute an offense there- 
under, if such intent is established, no matter how 
small a part of the property is sold.2 

Effect of acqiiiring superior lien. Under a stat¬ 
ute applying to ali persons who deal with mortgaged 
property, a mortgagee who assigns the mortgage 
and subsequently acquires a superior lien thereon 
is not criminally liable for removing said property 
if he acquired said lien after assigning the mort¬ 
gage, or if he acquired said lien before the assign- 
ment thereof, unless he made such representations 
at the time of the assignment as would estop him 
from asserting such prior lien.3 

Removal of the property is made criminal under 
some statutes,^ but is not a violation'of a statute 
which makes it an offense for one to “sell or dis¬ 
pose of any personal property, on which any mort¬ 
gage or other lien exists,” etc.,® unless the removal 
had the effect of defeating the lien.® Under a stat¬ 
ute making it an offense for one to remove prop¬ 
erty subject to an encumbrance or lien, from the 
county in which it may be, without immediately dis- 
charging such encumbrance or lien, it has been held 
that such removal must be completed by act of the 
party charged, or he must cause such removal to be 
done directly, and not remotely as a mere conse- 
quence of a sale to one in the county, who subse¬ 
quently removes the property.*^ 

Under a statute which makes it an offense for 


88. Ala.—Johnson v. State, 69 Ala. 
593. 

89. Ala.—^Fort v. State, 55 So. 434, 1 
Ala.App. 195. 

90. Ala.—Lippman v. State, 16 So. 
130, 104 Ala. 61. 

91. Ala.—^Fort v. State, 55 So. 434, 
1 Ala.App. 195- 

11 C.J. p 639 note 27. 

99. Ark.—McClaskey v. State, 270 S. 
W. 498, 168 Ark. 339. 

93. lowa.—State v. Jullen, 48 lowa 
445. 

94. Ga.—Conley v. State, 11 S.E. 
659, 85 Ga. 348. 

Eatixxgr of mortgaired sow was not 
within statute.—Stenson v. State, 169 
S.E. 777, 4y Ga.App. 582. 

95. S-C.—State v. Haynes, 55 S.E. 
118, 74 S.C. 450. 

With purpose of selliug 

Shipping mortgagred property out 


of the state with the purpose of sell- 

ing it there amounts to disposing of 

it within the meaning of the statute. 

—State V. Gormau, 216 P. 290, 113 

Kan. 740, citing Corpus Juris. 

96. S.C.—State V. Boyer, 68 S.E. 573, 
86 S.C. 260. 

97. Fla.—^Hooks v. State, 50 So. 586, 
58 Fla. 57. 

98. N.D,—State v. Strong, 201 N.W. 
858. 62 N.D. 197. 

Okl.—Neal v. State, 168 P. 247, 14 
Okl.Cr. 121. 

Tex.—Graves v. State, 72 S.W.2d 917, 
126 Tex.Cr. 461. 

11 C.J. p 639 notes 33, 34. 

Payment of indehtedness as defense 
see infra § 280. 

99. lowa.—State v. Julien, 48 lowa 
445. 

1. Kan.—State v. Taylor, 133 P. 861, 
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90 Kan. 438—State v. Miller, 87 
P. 723, 74 Kan. 667. 

2. N.C.—State v. Manning, 12 S.E. 
248, 107 N.C. 910. 

3. Ala.—^Foster v. State, 7 So. 185, 
88 Ala. 182. 

4. Cal.—People v. Stanich, 271 P. 
920, 94 Cal.App. 738. 

11 C.J. p 630 note 40. 

Temporary removal, in accordance 
with the usual and customary use of 
the property, is not within the stat¬ 
ute.—Tredway v. Birks, 242 N.W. 
590, 59 S.D. 649. 

Si. S.C.—^Whaley v. Lawton, 35 S.E. 

558, 57 S.C. 256. 

11 C.J. p 640 note 41. , 

8. S.C.—State v. Knight, 109 S.E. 

803, 118 S.C. 99. 

11 C.J. p 640 note 42. 

7. Miss.—Polk V. State, 4 So. 540, 65 
Miss. 433. 



14 C.J.S. 


CEATTEL MOBTGAGES 


§ 280 


one to 'demove, permit, or cause to be removed, said 
mortgaged property, or any part thereof, out of the 
county with intent to deprive the owner of said 
mortgage of his security/' it has been held that a 
removal of a portion of said mortgaged goods is 
equivalent to a removal of the whole and is a viola- 
tion of the statute, even though the debt is partially 
paid, and the property remaining has been improved 
by repairs and the fact that the mortgagor is sol¬ 
vent, or that the property remaining is sufficient to 
satisfy the debt, will not defeat the prosecution.^ 

e. Want of Consent 

The absence of the mortgagee^s consent to the dls- 
position of the property is ordinarily made a necessary 
element of the offense. 

The statutes ordinarily make the absence of the 
consent of the holder of the mortgage lien a nec¬ 
essary element.i® As a general rule, consent may 
be proved by paro! even though it contradicts the 
terms of the mortgage.^i Under some statutes, 
however, consent must be in writing and oral con¬ 
sent constitutes no defense, although under a stat¬ 
ute providing that such writing should be the only 
competent evidence to prove the consent, it has 
been held that the statute should be liberally con- 
strued, so as to effect the purpose intended by the 
legislature.^^ 

Effect of consent. In the absence of a provision 
in the statute to the contrary,^^ where the mort- 
gagee or his agent gives permission to the mort¬ 


gagor to make a sale, it will defeat prosecution,^^ 
even though the mortgagor has an intention of 
misappropriating the proceeds,^® or faiis to pay the 
proceeds of the sale to the mortgagee in accord- 
ance with the condition on which consent is given.^'^ 

Property subjeci to t%vo mortgages, Where the 
property is subject to tvvo mortgages, under some 
statutes the consent of the inferior mortgagee is 
unnecessary to a sale and liquidation of the pre- 
ferred mortgage debt;^^ and where an intent to 
defeat the holder of the lien is a necessary element 
of the offense, it was held that the consent of a 
prior mortgagee, while not conclusive, tended to 
show that there was no intention to defeat the sec- 
ond mortgagee in the collection of his debt.^^ 
Where, however, the statute makes it an offense for 
One willfully to sell, etc., mortgaged property, with- 
out the consent of the one holding the mortgage, 
and where an intent to defraud is not an element 
of the offense, it is no defense to a prosecution 
under such statute that the first mortgagee gave his 
consent to the sale of property subject to two mort- 

gages.20 

§ 280. -Defenses 

Matters which negative an essentia! element of the 
offense are available as a defense. 

In addition to the formal defenses available in 
criminal prosecutions generally, matters which neg¬ 
ative an essential element of the offense are avail¬ 
able as a defense.21 Accordingly, payment of the 


8. Neb.—Wilson v. State. 62 N.W. 
209, 43 Neb. 745. 

9. Neb.—^Wilson v. State, supra. 

10. Ga.—^Farmer v. State, 89 S.E. 
382, 18 Ga.App. 307. 

Ohio.—State v. Redd. 171 N.E. 20, 122 
Chio St. 162. 

11 C.J. p 641 note 62. 

11. Okl.—Thompson v. State, 201 P. 
1004, 20 Okl.Cr. 211. 

11 C.J. p 641 notes 63, 64. 

12. Kan.—State v. Burton, 165 P. 
847, 101 Kan. 62. 

S.D.—State v. Shomaker, 187 N.W. 

630, 45 S.D. 352. 

11 C.J. p 641 note 65. 

13. Okl.—^Watson v. State, 149 P. 
926, 11 Okl.Cr. 542. 

14. Pailure to inform pnrcliaser 
Under a statute punishinff a mort¬ 
gagor who sells mortgaged person- 
al property without consent of the 
mortgagee, or without informing the 
purchaser that it is mortgaged, the 
mortgagor of an automobile is guilty 
of a violat ion of a statute if he faiis 
to inform the purchaser of the mort¬ 
gage, even though the mortgagee 


consented to the sale.—State v. 
Bates, 194 N.W. 107, 156 Minn. 104. 

15. Ga.—Wallace v. State, 192 S.E. 
81, 55 Ga.App. 872. 

lowa.—State v. Gibson, 202 N.W. lOS, 
199 lowa 377. 

Tex.—Daniels v. State, 272 S.W. 143, i 
100 Tex.Cr. 493. 

11 C.J. p 641 notes 67, 68. 

Subseguent consent that the mort¬ 
gagor might keep possession of the 
property does not defeat a prosecu¬ 
tion for a prior unlawful removal of 
the property.—^Nall v. State, Tex.Cr., 
109 S.W.2d 492. 

16. lowa.—^Walker v. Camp, 27 ‘N. 
W. 800, 69 lowa 741. 

17. Tex.—^Daniels v. State, 272 S.W, 
143, 100 Tex.Cr. 493. 

11 C.J. p 641 note 70. 

18. Okl.—Neal v. State. 168 P. 247, 
14 Okl.Cr. 121. 

Bemoval 

Where, to sell property subject to 
mortgage according to agreement be- 
tween mortgagor and first mortga¬ 
gee, it is necessary to remove it in 
good faith from county, failure to 
obtain consent of junior mortgagees 
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or lienholders does not make mort¬ 
gagor guilty of the offense.—State 
V. Strong, 201 N.W. 858, 52 N.D. 197. 

19. Ark.—Osborne v. State, 160 S. 

W> 215. 109 Ark, 440. 

Xnformal foreclosure 

Where there is a first and a sec- 
ond chattel mortgage, of record, cov- 
ering the same property, and where 
the assignee of the first mortgage, 
by agreement with the mortgagor, 
authorizes and directs the sale of 
the mortgaged property at private 
sale, neither the assignee nor the 
mortgagor, acting for the assignee, 
will be punishable for the illegal dis- 
position of ' mortgaged property, 
where it appears that there was no 
intention by either to defraud the 
holder of the second mortgage, and 
where the second mortgage in fact 
sufCered no harm by such informal 
foreclosure.—Thompson v. State, 201 
P. 1004, 20 Okl.Cr. 211. 

30. N.D.—State v. Bronkol, 67 N.W, 
680. 5 N.D. 507. 

21. Recital in bili of sale that prop¬ 
erty was subject to mortgage con¬ 
stitutes no defense to a prosecution 
' for seiling mortgaged property with- 
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debt, or that the full value of the mortgaged chat- 
tel has been turned over to the mortgagee in pay- 
ment, in whole or in part, o£ the mortgage debt, 
has been held to constitute a good defense to a 
prosecution of this character,22 although it has also 
been held that such payment must hare been made 
prior to the sale which is the basis of the prose- 
cution.23 The mortgagor may also show, by way 
of defense, that he was induced by fraud to give 
up the mortgaged goods.24 An offer to the mort¬ 
gagee of other property, in satisfaction for that 
sold or removed, will not protect the mortgagor 
from conviction and it follows that the mere 
ownership of such property by the mortgagor is 
equally unavailable by way of defense,2® unless the 
substitution was made prior to the sale complained 
of.27 Further it is no defense that the accused 
acted on, and in accordance with, the advice of 
counsel,2S that defendant and his family were des¬ 
titute,2 9 that the mortgagee failed to advance mort¬ 
gagor as much as agreed,^® that their physician 
advised him to move or the family would die,2i 
nor that defendant sold the property for the pur- 
pose of getting to a place to earn money to pay the 
debt that he owed the mortgagee.22 The fact that 
no fraud was intended or resulted to the mortgagee 
by the removal of the goods is, in some jurisdic- 
tions, a matter of defense.22 

The fact that the mortgage was executed prior to 
the enactment of the statute is no defense where 


the property was sold subsequent to the passage of 
such statute.24 

Limitations. The time'within which prosecution 
must be commenced is governed entirely by stat- 
ute.^^ 

§281. — Persons Liable 

The provisione of the statute under which prosecu¬ 
tion is brought govern as to what persons may be guilty 
of the offense. Ordinariiy such statutes are directed 
against the uniawfui acts of the mortgagor. 

While the statutes are primarily directed against 
the uniawfui acts of the mortgagor,2^ in some ju- 
risdictions they are broad enough to cover the un¬ 
iawfui acts of any person with a knowledge of the 
existence of the mortgage lien.27 In other juris- 
dictions, the statutes also apply to one who pur- 
chases the mortgaged property with a knowledge 
of the lien,28 or to one who aids or abets the 
mortgagor or other persons in the uniawfui acts.2^ 
It has, however, been held that the acts of an 
agent, without the knowledge or connivance of the 
Principal, will not make the latter criminally lia¬ 
ble nor will the acts of one cotenant without 
the knowledge or connivance of the other impose 
liability on him.^i Where the body of the mortgage 
describes the property as belonging to a certain 
person, and given to secure his debt, it will not sup- 
port the conviction of a different person merely 
because he joined in signing the mortgage.^2 


out the inortg-ag:ee’s consent.—State 
V. Burton, 165 P. 847, 101 Kan. 62. 

22. Neb.—^Piehn v. State, 245 N.W. 
6, 124 Neb. 16—State v, Butcher, 
177 N.W. 184, 104 Neb. 380. 

11 C.J. p 641 note 81. 

Application of proceeds in payment 
of prior lien see supra § 279 d. 
Xnsuffioient tender no defense 
Neb.—Piehn v. State, 245 N.W. 6, 124 
Neb. 16. 

23. Ala.—Medley v. State, 140 So. 
184, 25 Ala.App. 35. 

Mich.—Bowen v. Borland, 241 N.W. 

201, 257 Mich. 306. 

11 C.J. p 641 note 82. 

In Teanessee, however, by virtue 
of statute, ’ if the mortgagor pays 
the debt, to secure which the mort- 
gage was executed, before he is ar- 
raigned for trial, he cannot be held 
for the offense.—McClure v. State, 
Tenn., 113 S.W.2d 63. 

24. Mo.—State v. Munsen, 72 Mo. 
App. 543. 

11 C.J. P 641 note 83. 

25^ Ark,—Cooper v. State, 37 Ark. 
412. 

26L Ga.—Coleman v. Allen, 5 S.E. 
204, 79 Ga. 637, 11 Am.S.R. 449. , 


27. Ala.—^Pountain v. State, 13 So. 
492, 98 Ala. 40. 

28. S.C.—State v. Reeder, 15 S.E. 
544, 36 S.C. 497. 

29. Tex.—^Briggs v. State, Cr., 44 S. 
W. 491. 

No fnnds to gather crops 
That mortgagor, selling part of a 
mortgaged crop, had nothing to eat, 
nor anything on which to gather the 
crops, is no defense.—^Polmar v. 
State, 97 So. 768, 19 Ala.App. 435. 

30. Ala.—^Polmar v. State, supra. 
31- Tex,—Briggs v* State, Cr., 44 

S.W. 491. 

32. Tex.—Briggs v. State, supra. 

33. ‘ Okl.—Watson v. State, 149 P. 
926, 11 Okl.Cr. 542. 

34. Ga.—Conley v. State, 11 S.E. 
659, 85 Ga. 348. 

35. Ark,—Brown v. State, 143 S.W. 
91, 101 Ark. 599. 

38. N.C.—State v. Woods, 10 S.E. 

555, 104 N.C. 898. 

Transferee 

Where mortgaged property is 
transferred to one not a party to the 
mortgage, with full notice of the 
mortgage an4 with the knowledge 
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and assent of the mortgagee, the 
transferee may deal with the prop¬ 
erty in ali respects without regard 
to the statute. The reason for this 
is that personal property, covered by 
a mortgage, is the subject of daily 
transfer and has become so much a 
part of the usual routine of sales 
commerce that the courts will not at- 
tempt to add burdens not already 
placed thereon by the legislature.— 
Miller v. Salomon, 281 P. 89, 100 Cal. 
App. 756. 

37. Ala.—May v. State, 22 So. 611, 
115 Ala. 14. 

S.C.—State V. Reeder, 15 S.E. 544, 
36 S.C. 497. 

11 C.J. p 642 note 94. 

38. N.C.—State v. Woods, 10 S.E. 
555, 104 N.C. 898. 

39. Ga.—Sirmans v. State, 172 S.E. 
93, 48 Ga.App. 159. 

11 C.J. p 642 note 96. 

40. Ala.—^Foster v. State, 7 So. 185, 
88 Ala. 182. 

41. Ala.—Courtney v. State, 65 So. 
433, 10 Ala.App. 141. 

42. Miss.—^Monasco v. State, 62 So. 
427, 105 Miss. 551. 
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§ 282. — Venue 

Venue is usually laid in the place where the criminal 
act took place. 

Venue is ordinarily laid in the jurisdiction where 
the criminal act took place.^^ Accordingly, in the 
absence of statutes the place of sale or other dis- 
position of the property has been held to determine 
the venue ir respecti ve of where the mortgage w’as 
executed or where the property was brought from.^^ 
Likewise, where the disposal of mortgaged chattels 
was the shipping of them out of the state for the 
purpose of sale, it is punishable in the county from 
which shipment was made, notwithstanding the 
state line was crossed from another county.-^S 
However, it has been held that if the property is 
taken to another county with the intention of dis- 
posing of it there, and is sold in the latter county, 
the offense may be prosecuted in either jurisdic- 
tion.'^® 

§ 283. - Preliminary Proceedings in Pros- 

ecution 

in prosecutions of this character before a magistrate, 
It is sufficient to designate the offense, either In the com- 
plaint or warrant, by name oniy, or by words from which 
it may be Inferred. 

It has been held to be sufficient, in a prosecution 
of this character before a magistrate, to designate 
the offense, either in the complaint or warrant, by 
name only, or by words from which it may be in- 
ferred. Consequently, a warrant charging the of¬ 
fense of “buying mortgaged property’' can be rea- 
sonably interpreted as charging a violation of a 


statute the caption of which is: “Removing, Selling 
or Buying Property to Which Others Havc- 

Claim.’’47 

§ 284. - Indictment or Information 

a. In general 

b. Particular allegations 

a. In (xeneral 

The indictment must be definite and certain and 
must sufficlently set forth an offense under the statute 
on which it is based. 

The indictment must be definite and certain and 
must sufficiently set forth an offense under the stat¬ 
ute on which it is based,and averments of mere 
legal conclusions are insufficient.^9 As a general 
rule, it is sufficient to describe the offense in the 
words of the statute, or by words clearly of the 
same legal import,^® or equivalent to, or substantial- 
ly the same as, the language of the statute.^^ The 
indictment must be sufficient, however, to notify ac- 
cused of what he is charged with having done;^- 
and, where the statute is very broad in its terms, 
it is proper to require the indictment to aver such 
other facts and circumstances as will bring the mat- 
ter within the statute.^^ An indictment is sufficient 
if it is in the form prescribed by the statute.^^ 

b. Particular Allegations 

The indictment shouid allege every particular matter 
which the law requires to be proved. 

As a general rule, the indictment shouid allege 
every matter which the law requires to be proved,^^ 


43. Violation of tol^acco pool 

Ky.—Malone v. Commonwealth, 133 
S.W. 235, 141 Ky. 570—Collins v. 
Commonwealth, 133 S.W. 233, 141 
Ky. 564. 

44. S.C.—State V. McCoy, 82 S.E. 
280, 98 S.C. 133. 

11 C.J. p 646 note 91. 

45. Kan.—State v. Gorman, 216 P. 
290, 113 Kan. 740. 

Bemoval of property 
Under a statute providing that 
prosecutions for offenses committed 
wholly or partly without and made 
punishable within the state may be 
carried on in any county in which 
the offender is found, a prosecution 
for removing mortgraged property 
from the state can be malntained in 
the county from which the prop¬ 
erty was removed, and to which de¬ 
fendant is returned on being arrested 
in another county.—^Williams v. 
State, 11 S.W. 114, 27 Tex.App. 258. 

46. S.C.—State v. Perry, 70 S.E. 
304, 87 S.C. 535. 

14 C. J.S.-58 


47. Ala.—Nolen v. Jones, 76 So. 935, 
200 Ala. 577. 

48. Ga.—Moore v. State, 110 S.E. 
55, 27 Ga.App. 781. 

11 C.J. p 642 note 2. 

49. 111.—Keyes v. Peo., 100 Ill.App. 
163, affirmed 64 N.E. 730, 197 111. 
638. 

50. Mo.—State v. Ferris, 16 S.W.2d 
96, 322 Mo. 1. 

11 C.J. p 642 notes 4, 5. 

Xt is necessary that the offense be 
charged in the terms of the stat¬ 
ute or by words of similar import. 
—Sturgis V. State, 240 P. 750, 32 Okl. 
Cr. 252. 

51. Minn.—State v.'Williams, 21 N. 
W. 746, 32 Minn. 537. 

11 C.J. p 642 note 6. 

52. S.C.—State v. Perry, 70 S.E. 304, 
87 S.C. 535. 

11 C.J. p 642 note 7. 

53. N.C.—State v. Pickens, 79 N.C. 
652, 654. 

11 C.J. p 642 note 8. 

54. Ala.—Tallent v. State, 38 So. 
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841, 142 Ala. 47—Atwell v. State. 
63 Ala. 61. 

S.C.—State V. Perry, 70 S.E. 804, 87 
S.C. 535. 

55. lowa.—State v. Gibson, 202 N. 

W. 108, 199 lowa 377. 

Okl.—Sturgis V. State, 240 P. 750, 32 
Okl.Cr. 252. 

Tenn.—State v. Ellison, 274 S.W. 536,. 

152 Tenn. 181. 

11 C.J. p 642 note 10. 

Besignatio», of class 

Since a statute providing that ‘*any 
mortgagor of personal property, or 
his legal representative,’" etc., pro¬ 
vides that the doing of a certain act 
by a person of a certain class shall 
be a crime, the Information must al¬ 
lege that accused is of the class des- 
ignated,—Little v. State, 32 P.2d 94,. 
55 Okl.Cr. 420. 

Xadictments held sufficient 
Fla.—^Traylor v. State, 160 So. 194. 
118 Fla. 764. 

Neb.—State v. Butcher, 177 N.W. 184. 
104 Neb. 380. 

Tex.—Hardin v. State. 227 S.W. 676,. 
8S Tex.Cr. 495. 
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and the want of these requirements cannot be aid- 
ed by intendments,^^ nor supplied by the findings of 
the jury.®*^ 

Absence of consenf. In some jurisdictions, where 
the statute makes absence of the written consent of 
the holder of the mortgage an element of the of¬ 
fense, it is necessary that the indictment contain 
an allegation that the sale or removal of the prop- 
erty was effected without such written consent of 
the owner of the mortgage debt.^^ However, in 
other jurisdictions, where such written consent is 
also made an element of the offense, it has been held 
sufficient if the indictment fully negatives the idea 
that any sort of permission or consent was given.^^ 

Concealment, An information or indictment 
charging concealment of the mortgaged property is 
sufficient if it is sufficiently ciear, definite, and 
explicit to enable a person of common understand- 
ing to know what is intended,^^^ and it is not ob- 
jectionable because it does not state the specific 
means employed in the concealment.^^ 

Description of mortgage. As a general rule, it 
is not necessary to set out the mortgage in haec 
verba, although it is the^better practice so to do.®^ 
However, since the existence of the mortgage as 
a valid and subsisting lien within the protection 
of the statute at the time when the offense was 
committed must be alleged,®^ the indictment must 
state the existence of the mortgage debt.^5 xhe 


fact that the title to a mortgage is erroneously al- 
leged to be in the administrators of the mortgagee 
and not in his heirs will not render the indictment 
defective.®^ 

It is not necessary to allege that the mortgage is 
in writing,®*^ nor that the mortgagor had a mort- 
gageable interest in the property at the time the 
mortgage was executed.®^ Further, it is not neces¬ 
sary for the indictment to aver that the mortgage 
was recorded or filed for record,®^ unless the statute 
applies only to such liens as are recorded,*^® nor 
to aver that the mortgage was duly acknowledged,^! 
nor that the original mortgagees are stili the hold- 
ers of the lien.'^^ 

Where the mortgage is in the form of a deed of 
trust and discloses the character of trustceship, it 
is not necessary for the indictment to allege that 
the trustee holds the debt,'^^ nor that he is trustee 
for the holder thereof.*^^ 

Under the statute of jeofaiis, a failure to state in 
the indictment that the mortgagee is a Corporation, 
when such is the case, is not fatal.75 

Description of property, ownership and value. It 
may be sufficient if the indictment describes the 
property so that it may be identified,'^® and shows it 
to be such as falis within the offense created by the 
statute.'^^ If the property is incorrectly described in 
the mortgage, the indictment, after describing the 


56. Kan.—State v. Ferron, 253 P. 
402, 122 Kan. 845, 

Minn.—State v. Isaacson, 193 N.W. 

694. 155 Minn. 377, 

11 C.J. p 642 note 11. 

57. lowa.—State v. Gustafson, 50 
lowa 194. 

58. Kan.—State v. Miller, 87 P. 723, 
74 Kan. 667. 

Neb.—State v. Hughes, 56 N.W. 982, 
38 Neb. 366. 

59. Ind.—State v. Pepin, 53 N.E. 842, 
22 Ind.App. 373. 

Mo.—State v. Munsen, 72 Mo.App. 
543. 

60. Wash.—State v. Schultz, 261 P. 
385. 145 Wash. 644. 

61. Kan.—State v. Taylor, 133 P. 
861, 90 Kan. 438. 

62. Tex.—Depew v. State, 32 S.W.2d 
457, 116 Tex.Cr. 82. 

11 C.J. p 642 note 16. 

Katter of inducement 
The gist of the offense of fraud- 
ulently disposing of mortgaged prop¬ 
erty is tbe fraudulent sale of the 
property, and any pleading of the 
mortgage is by way of inducement.— 
Hardin v. State. 227 S.W. 676, 88 
Tex.Cr. 495. i 


63. Tex.—^McElroy v. State, 150 S, 
W. 797, 67 Tex.Cr. 603. 

64. 111.—People V. McGinnis, 220 111. 
App. 29. 

Kan.—State v. Ferron, 253 P. 402, 122 
Kan. 845. 

Tenn,—State v. Ellison, 274 S.W, 
536. 152 Tenn. 181. 

11 C.J. p 643 note 18. 

AUegutiou held snfflcient 

An allegation, in an indictment for 
fraudulently disposing of mortgaged 
property, that the mortgage was a 
valid, subsisting, and unsatisfied 
mortgage, sufficiently alleged that 
the same was for a- consideration, 
and given to secure a debt.—Hardin 
V. State, 227 S.W. 676, 88 Tex.Cr. 495. 

65. Minn,—State v. Isaacson, 193 N. 
W. 694, 155 Minn, 377. 

11 C.J. p 643 note 19, 

Transfer of note 

Where the indictment alleged that 
the mortgage had been transferred, 
it was fatally defective if it failed 
to allege that the note which the 
mortgage was given to secure had 
also been transferred to the trans- 
feree of the mortgage.—Connally v. 
State, 234 S.W. 886, 90 Tex.Cr. 284. 
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es. Tex.—State v. Maxey, 41 Tex. 
524. 

67. Neb,—Wilson v. State, 62 N.W. 
209, 43 Neb. 745. 

68. Minn.—State v. Williams, 21 N. 
W. 746, 32 Minn. 537. 

69. Ark.—McClaskey v. State, 270 S. 
W. 498, 168 Ark. 339. 

11 C.J. p 643 note 23. 

70. Ark.—State v. Harberson, 43 
Ark. 378. 

71. Ark.—McClaskey v. State, 270 
S.W. 498, 168 Ark. 339. • 

11 C.J. p 643 note 25. 

72. Miss.—McCallum v. State, 30 So. 
47, 78 Miss. 502. 

73. Tex.—Stewart v. State, 131 S. 
W. 329, 60 Tex.Cr. 92. 

74. . Tex.—Stewart v. State, supra. 
75- Mo.—State v. Carson, 18 S.W. 

2d 457, 323 Mo. 46 

75. Tex.—Rice v. State, 293 S.W. 
826, 106 Tex.Cr. 547. 

11 C.J. p 643 note 29. 

77. Tex.—Mooney v. State, 7 S.W. 

587, 25 Tex.App. 31. 

11 C.J. p 643 note 30. 
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property as contained in the mortgage, should fur- 
ther allege that such description was incorrect, stat- 
ing wherein it was incorrect, and also allege the 
true description of the property."® However, it- has 
been held that a sufficient description in an indict- 
ment will not support a conviction based on a mort- 
gage in which the description is defective and insuf- 
ficient.'^^ 

Where the crime charged is denominated “lar- 
ceny” by the statute, ownership must be alleged.^® 

In those jurisdictions where the statute fixes a 
different degree of punishment, depending on the 
’value of the property, it is necessary that the in- 
dictment contain such an allegation.®! Where, how¬ 
ever, the degree of punishment does not depend on 
the value of the property sold or removed, it is 
not necessary that the indictment contain such an 

allegation.®2 

Intent to defraud. Where the statute makes an 
intent to defraud an element of the offense, it is 
necessary that the indictment contain an allega- 
tion charging the accused with such an intent.®® 
In those jurisdictions where the statute does not 
make the intent to defraud an affirmative element 
of the crime, it is not necessary that the indict¬ 
ment contain an allegation of such intent.®^ Under 
a statute which makes it an offense for one to do 
the prohibited acts with '‘the intent to defraud the 

mortgagee,’’®^ qj- ^ith the intent to' defraud the 

"mortgagee or assignee of the mortgage,’'®® it is 
necessary to allege that the person defrauded comes 
;ivithin the terms of the statute, but under a stat¬ 
ute making it an offense to do the prohibited acts 
with "an intent to hinder, delay or defraud such 


mortgagee, trustee or beneficiary, his heirs or as- 
signs,’’ an information charging that the purchaser 
of the property was defrauded has been held suffi¬ 
cient.®^ 

Name of purchaser. When the offense charged 
consists of the sale of the mortgaged property, in 
some jurisdictions it is necessary to state in the 
indictment the name of the purchaser thereof,®® 
while in others no such averment is necessary.®^ 

Place of commission. Ordinarily, it is necessary 
to allege the place where the offense was commit- 
mitted,®® although in some jurisdictions the stat- 
utes provide that, where the place of the crime is 
not charged in the indictment, it shall be considered 
as charging commission within the local jurisdic- 
tion of the court.^^ 

Removal. Where the offense of removal of mort¬ 
gaged property is defined by statute as a removal 
"beyond the limits of the county,'^ it is necessary 
that the removal be charged to have been beyond 
the limits of the county.®^ 

§ 285. -Issues, Proof, and Variance 

The evidence must conform to the allegatione of the 
indictment, the state must prove the essentiai elements 
of the offense charged, and a materiai variance between 
an essentiai allegation and the proof offered to sustain it 
Is fatai. 

In a prosecution for the sale, removal, or other 
disposition of mortgaged chattels, the evidence must 
conform to the allegations of the indictment.®® 

It is necessary for the state to prove the elements 
of the offense charged,®^ and in the absence of such 
evidence it is error to refuse a peremptory instruc- 
tion in favor of defendant.®5 However, where ac- 


78. Tex.—Coleman v. State, 2 S.W. 
859, 21 Tex.App. 520. 

79. Ga.—Wyatt v. State, 81 S.E. 802. 
16 Ga.App. 817. 

80. lowa.—State v. Gibson, 202 N, 
W. 108, 199 lowa 377. 

81. 111.—People V. McGinnis, 220' 111. 
App. 29. 

11 C.J. p 643 note 33. 

Statement of value held sufficieut 
Mo.—State v. Ferris, 16 S.W.2d 96, 
322 Mo. 1. 

82. Neb.—Wilson v. State, 62 N.W. 
209, 43 Neb. 745. 

11 C.J. p 643 note 34. 

83. Kan.—State v. Miller, 87 P. 723, 
74 Kan. 667. 

Tex.—Satchell v. State, 1 Tex.App. 
438. 

84. Neb.—State v. Hurds, 27 N.W. 
139, 19 Neb. 316, 322. 

11 C.J. p 644 note 40. 

85. Minn.—State v. Ruhnke, 7 N.W. 
264, 27 Minn. 309. 

88. Midi.—Peo. v. Scbultz, 48 N.W. 
293, 85 Mich. 114. 


87. Mo.—State v. Munsen, 72 Mo. 
App. 543. 

88. Neb.—State v. Hughes, 56 N.W. 
982, 38 Neb. 366. 

11 C.J. p 643 note 35. 

89. Ark.—McClaskey v. State, 270 S. 
W. 498, 168 Ark. 339. 

11 C.J. p 643 note 36. 

90. Miss.—McCallum v. State, 30 
So. 47, 78 Miss. 502, 

N.C.—State v. Burns, 80 N.C. 277— 
State V. Pickens, 79 N.C. 652. 

91. Ark.—Hampton v. State, 54 S.W. 
746, 67 Ark, 266. 

92. Okl.—Sturgis v. State, 240 P. 
750, 32 OkLCr. 252. 

93. Tex.—^Williams v. State, 39 S. 
W.2d 79, 118 Tex.Cr. 386. 

11 C.J. p 644 note 50. 

94. Ala.—Isbell v. State, 176 So. 615, 
27 Ala.App. 563—Wiley v. State, 
75 So. 641, 16 Ala.App. 93. 

Ga.—Wallace v. State, 192 S.E. 81, 
55 Ga.App. 872. 

111.—People V. McGinnis, 220 111.App. 
29. 

11 C.J. p 644 note 51. 
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The state must prove 

(1) Ownership of the mortgage.— 
State V. Gibson, 202 N.W. 108, 199 
lowa 377. 

(2) That purchaser was unknow’n, 
where the indictment so charges.— 
Thurman v. State, 43 S.’W.2d 604, 119 
Tex.Cr. 377. 

(3) Failure to inform purchaser of 
mortgage, where such is an element 
of the offense under the statute.— 
State V. Prince, 297 S.W. 34, 317 Mo. 
840. 

(4) That the property sold is that 
covered by the mortgage.—Monasco 
V. State, 62 So. 427, 105 Miss. 551. 
Wxitteu mortgage 

In a prosecution for the fraudulent 
sale of property upon which a writ- 
ten mortgage has been executed, the 
mortgage must be in evidence.—Kolb 
V. State, 245 S.W. 909, second case, 
93 Tex.Cr. 101. 

95. Ala.—Ex parte Shoults, 94 So. 

777, 208 Ala. 598, granting certio- 
. rari Shoults v. State, 94 So. 776, 19 

Ala. App. 19. 

11 C.J. p 644 note 52. 



§ 285 


CHATTEL MOETGAGES 


14 aj.a 


cused is charged with disposing of property cov- 
ered by two chattel mortgages, it is sufficient if the 
evidence shows the unlawful disposition of the prop¬ 
erty under one of them.^® Matters which the stat¬ 
ute does not make an ingredient of the offense, 
or surplusage in the indictment,^^ need not be 
proved. 

To constitute a variance, the inconsistency be- 
tween the indictment and the proof offered to sus- 
tain it must relate to a material allegation.^^ 

§ 286. - Evidence 

The ruies as to evidence in criminal cases apply in 
prosecutions of this character. 

As already pointed out in § 285, the state must 
prove the essential elements of the offense charged, 
and the state must negative the legal presumption 

96. S.C.—state v. Boyer, 68 S.E. 573, 

86 S.C. 260. 

97. latent, where not an ingredi¬ 
ent of the offense, need not be prov¬ 
ed.—State V. Bates, 194 N.W. 107, 156 
Minn. 104. 

98. Ga.—Moore v. State, 110 S.E. 55, 

27 Ga,App. 781. 

99. Ala.—Little v. State, 144 So. 

462, 25 Ala.App. 273. 

111,—People V. McGinnis, 220 Ill.App. 

29. 

11 C.J. p 644 note 54. 

Slight variations between the de- 
scriptions of the mortgaged property 
in the mortgage and the indictment 
are not fatal.—McClaskey v. State, 

270 S.W. 498, 168 Ark. 339, 

Tiiere was no variance 

<1) For an indictment for fraudu- 
lently disposing of mortgaged prop¬ 
erty to name less property than is 
named in the mortgage,—^Hardin v. 

State, 227 S.W. 676. 88 Tex.Cr. 495— 

11 C.J. p 644 note 54 [b] (6). 

(2) Other examples see 11 C.J. p 
644 note 54 [b]. 

Variance held fatal 

(1) Indictment alleging bili of sale 
to property wrongfully sold was exe- 
cuted by defendant and another, and 
proof showing execution by other 
alone.—Holmes v. State, 147 S.E. 776, 

39 Ga.App. 556. 

(2) Where indictment was for 
moving mortgaged property from 
county, and conditional sale contract 
was introduced in evidence.—Wil¬ 
liams V. State, 39 S.W.2d 79, 118 Tex. 

Cr. 386. 

1. N.J.—State V. Moldenhauer, 136 
A. 412, 103 N.J.Law 238. 

2. Tacit authority to sell 
Where a prosecution for illegal 

sale of personal property under 
mortgage is instituted in aid of ad- 
justment of a civil liability, and the 
evidence shows that the mortgagor 


of innocence.^ Where the statute makes intent to 
defraud an element of the offense, such intent must 
be proved by the prosecution, beyond a reasonable 
doubt, the same as any other allegation,^ particu- 
larly where the offense is the removal of mortgaged 
property with intent to defraud the mortgagor 
but, where the statute does not require a specific 
intent, fraudulent intent may be presumed as a nec- 
essary consequence of doing that which the statute 
prohibits.^ Where the absence of the mortgagee’s 
consent is made an element of the offense, it has 
been held unnecessary for the prosecution, in the 
first instance, to prove that the sale took place with- 
out it.S 

Admissibility, Evidence to be admissible must be 
relevant and material.® However, when it becomes 
necessary to prove motive, intent, or knowledge on 

moval or sale was willfully and 
knowingly done.—State v. Manning, 
12 S.E. 248, 107 N.C. 910, 

Sale of mortgaged property with- 
out payment of the mortgage debt 
raises a presumption of intent to de¬ 
fraud.—^Bowen v. Borland, 241 N.W. 
201, 257 Mich. 306. 

5. S.C.—State v. Williams, 14 S.B. 
819, 35 S.C. 344. 

Affirmative defense of mortgagee’s 
consent to the sale must be proved 
by accused.—Polmar v. State, 97 So. 
768, 19 Ala.App. 435. 

6. Ala,—Little v. State, 144 So. 462, 
25 Ala.App. 273—Folmar v. State, 
97 So. 768, 19 Ala.App. 435. 

11 C.J. p 645 note 63. 

Evidence held admissible 

(1) In general. 

Ark,—^McClaskey v. State, 270 S.W. 
498, 168 Ark. 339. 

Kan.—State v. Gorman, 216 P. 290, 
113 Kan. 740. 

(2) As to the possession of the 
property as tending to prove an 
element of the offense.—Swint v. 
Stat-e, 57 So. 394, 3 Ala.App. 93. 

(3) To Show that accused had 
parted with the possession of the 
mortgaged property.—Holcomb v. 
State, 94 So. 917, 19 Ala.App. 24, cer¬ 
tiorari denied Ex parte Holcomb, 94 
So. 921, 208 Ala. 698—11 C.J. p 645 
note 78. 

(4) Evidence of the means, other 
than the brand mark, by which the 
mortgagee identified the cattle.— 
People v. Iden, 142 P. 117, 24 Cal. 
App. 627. 

(5) Since the progeny of mort¬ 
gaged animals born after the mak- 
ing of the mortgage become subject 
to the lien created by the mortgage, 
evidence as to the birth thereof.— 
Swint V. State, supra. 

Evidence held inadmissible 

<1) A writ of attachment which 


had tacit authority from the mortga¬ 
gee to sell the property, but no writ- 
ten authority as stipulated in the 
mortgage, an actual intent to de¬ 
fraud must be shown to sustain a 
conviction, as distinguished from 
constructive fraud.—Mays v. State, 
242 P. 580. 33 Okl.Cr. 185. 

3. N.J.—State v. Moldenhauer, 136 

A, 412, 103 N.J.Law 238. 

11 C.J. p 645 note 56. 

4. S.C.—State v. Haynes, 55 S.E. 

118, 74 S.C. 450. 

11 C.J. p 645 note 55. 

Eefusal to disclose whereabonts 

(1) Intent to defraud may be in- 
ferred from refusal to disclose 
whereabouts of mortgaged ring, 
after default in payments thereon.— 
People, on Complaint of Perman 
Bros., v. Francia, 253 N.T.S. 857, 142 
Misc. 143. 

(2) Under a statute which pro- 
hibits certain acts, and further pro¬ 
vides that on the failure of an officer, 
after a diligent search, to find the 
property, or on the failure of the 
mortgagor to produce it on the de- 
mand of the mortgagee, it should be 
prima facie evidence as to the dis¬ 
position and intent, in the ab¬ 
sence of evidence on the part of the 
accused, to explain or justify the 
acts proved by the prosecution, he 
will be presumed to have intended 
the necessary consequences of his 
own act, and the burden is on him 
to explain or justify the acts proved 
by the prosecution.—State v. Holmes, 
26 S.E. 692, 120 N.C. 573. 

(3) However, on a prosecution un¬ 
der such statute, where there was 
evidence tending to show that the 
sale or removal by the mortgagor 
would not have the effect of “hinder- 
ing, delaying or defrauding the 
rights of the mortgagee,’* no infer- 
ence of a fraudulent intent would be 
made from the fact that the re- 
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the part of accused,’^ or to impeach accused,^ great- 
er latitude is allowed in the admission of testimony 
and it is competent for the prosecution to prove 
such acts, conduct, or declaration of accused as 
tend to establish such motive, intent, or knowledge,^ 
or to impeach accused, provided the court limits it 
to the particular purpose for which it was intro- 
duced.^® The note which the mortgage was given 
to secure is admissible as it relates to the indebt- 
edness of accused.^i A mortgage is admissible in 
evidence if its execution is properly proved;!^ but 
where the statute requires the mortgage to be ex- 
ecuted in a certain manner a mortgage which does 
not comply with the statute is inadmissible.^^ Sec- 
ondary evidence as to the mortgage is not admis¬ 
sible in the absence of the proper foundation.^^ 

Evidence which tends to show an absence of 
fraud on the part of accused is admissible in his 
behalf.^^ Accordingly, evidence that the sale was 
made in order to pay the debt of a prior lien, the 
subsequent mortgagee refusing the balance of the 


proceeds,^® or that the proceeds of the sale were 
entirely consumed in discharging the prior lien,^'^ 
is admissible as tending to show an absence of 
fraud. Under a statute requiring the written con- 
sent of the mortgagee to removal or sale of the 
property, it has been held that evidence as to a 
verbal consent or acquiescence is not admissible in 
defense,although it has also been held that such 
evidence is admissible in mitigation of punish- 
ment,^^ or in determining whether there was a 
fraudulent intent on the part of the mortgagor.^® 
Where, however, the property is sold without the 
consent of one holding a superior lien, evidence 
that the proceeds were applied to the payment of a 
subsequent mortgage, known to be an inferior lien, 
is not admissible to show the absence of fraudulent 
intent.^i 

Weight and sufficiency. In prosecutions of this 
character, the state has- the burden of proving the 
offense charged in the indictment by evidence suf¬ 
ficient to satisfy the jury of accused’s guilt beyond 
a reasonable doubt and to a moral certainty,^^ 


fails to describe the property men- 
tioned in the indictment.—Shuman 
V. State, 56 So. 694,. 62 Fla. 84. 

(2) Evidence as to the disposition 
of the mortgaged property by an- 
other, in the absence of evidence 
showing such authority from ac¬ 
cused.—Owens v. State, 79 S.W. 575, 
46 Tex.Cr. 14. 

Evidence held irrelevant or imma- 
terial 

(1) Evidence as to whether the 
mules were able to do certain work or 
were stiff, on the question of identity. 
—Shoults V. State, 94 So. 776, 19 Ala. 
App. 19, certiorari granted Ex parte 
Shoults, 94 So. 777, 208 Ala. 698. 

(2) Evidence of any claim alleged 
mortgagee had to property other 
than mortgage.—Wiley v. State, 75 j 
So. 641, 16 Ala.App. 93. 

(3) Evidence that one accused of 
sebing part of a mortgaged crop 
turned over the balance to mortga- 
gees, and paid the proceeds on ad- 
vances made for the gathering of the 
crop, in the absence of any claim 
that the entire debt was discharged. 
—Folmar v. State, 97 So. 768, 19 Ala. 
‘App. 435. 

7. Tex.—Martin v. State, 13 S.W. 
151, 28 Tex.App. 364. 

8. Tex.—Cowart v. State, 158 S.W. 
809, 71 Tex.Cr. 116. 

9. Ark.—McClaskey v. State, 270 S. 
W. 498, 168 Ark. 339. 

Kan.—State v. Gorman, 216 P, 290, 
113 Kan. 740. 

11 C.J. p 645 note 66. 

ICzLtent 

<1) The intent of the mortgagor 
.may be gathered from all the at¬ 


tendant facts and circumstances.— 
Galbreath v. Wilson, 10 Ky.L». 638. 

<2) In order to prove a fraudulent 
intent previous disposition of other 
property included in the mortgage 
may be shown, although such proof 
may show that accused has cbmmit- 
ted a crime distinet from that for 
which he is being tried.—Martin v. 
State, 13 S.W. 151, 28 Tex.App. 364— 
11 C.J. p 645 note 70. 

(3) Testimony as to other debts 
of accused is admissible as bearing 
upon the fraudulent intent.—Owens 
V, State, 79 S.W. 575, 46 Tex.Cr. 14. 

10. Tex.—Cowart v. State, 158 S.W. 
809, 71 Tex.Cr. 116. 

11. Ala,—Folmar v. State, 97 So. j 
768, 19 Ala,App. 435. 

12. Ala.—Livingston v. State, 97 So. 
166, 19 Ala.App. 316. 

11 C.J. p 645 note 73. 

13. Ala.—^Houston v. State, 21 So. 
813, 114 Ala. 15. 

14. Ala.—Foster v. State, 7 So. 185, 

. 88 Ala. 182, 

Tex.—Harris v. State, Cr., 67 S.W. 
327. 

Csrtided copy held admissible 
Tex.—Lee v. State, 277 S.W. 151, 102 
Tex.Cr. 2. 

15. Tex.—Graves v. State, 72 S.W.2d 
917, 126 Tex.Cr. 461, 

11 C.J. p 646 note 82. 

Consent 

(1) Where the mortgagor sells the 
property with consent of the first 
mortgagee who holds a debt greatly 
in excess of the value of the prop¬ 
erty, while not conciusive as to the 
effect upon the subsequent mortga- 
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gee, yet such evidence is admissible 
and tends to show the absence of an 
intent to defraud.—Osborne v. 
State, 160 S.W. 215, 109 Ark. 440. 

(2) Accused is entitled to intro- 
duce in rebuttal evidence that tends 
to Show the mortgagee's consent to 
the sale, as that affects his credibil- 
Ity.—Cowart v. State, 158 S.W. 809, 
71 Tex.Cr. 116. 

16. Ala.—Conner v,- State, 12 So. 
413, 97 Ala, 83. 

17. N.C.—State v. Ellington, 4 S.E. 
534, 98 N.C. 749. 

18. Fla,—Eliis v. State. 76 So. 698. 

- 74 Fla. 215. 

18. S.D.—State v. Shomaker, 187 N. 

W. 630, 45 S.D. 352. 

11 C.J. p 646 note 86. 

20. Kan.—State v. Burtbn, 165 P. 
847, 101 Kan. 62. 

Mo.—DeWitt v. Syfon, 211 S.W. 716, 
202 Mo.App. 469. 

21. Ala.—Courtney v. State, 65 So. 
433, 10 Ala.App. 141. 

22. Ala.—^Little v. State, 144 So. 462, 
25 Aia.App. 273. 

11 C.J. p 646 note 90. 

Evidence held sofGLcient 

(1) To sustain a conviction. 

Ark.—Stewart v. State, 214 S.W. 48, 
139 Ark. 403. 

Ga.—Sirmans v. State, 172 S.E. 93, 
48 Ga.App. 159—Hardin v. State, 
150 S.E. 453, 40 Ga.App. 529. 
Kan.—State v. Wilfong. 220 P. 250, 
114 Kan. 689—State v. Burton, 
165 P. 847, 101 Kan. 62. 

Mo.—State V. Ferris, 16 S.W.2d 96, 
322 Mo. 1—State v, Griffin, 228 S. 
W. 8(K^. 
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§ 287. - Trial and Review 

The rules as to trial In crlmlnal cases generally ap- 

ply. 

The trials of prosecutions for the wrongful sale 
or other disposition of mortgaged property are gov- 
erned by the usual rules of trials in criminal cases. 

Questions of lazv and facL In prosecutions of 
this character, questions of fact are to be tried by 
the jury.^^ Where the evidence is not undisputed, 
whether the property sold was subject to the mort- 
gage,24 whether the mortgagee consented to the 
sale,25 the mortgagor^s ownership of the property 
at the time he executed the mortgage,^® and the 
mortgagor’s intent in making the sale27 ha ve been 
held to be questions for the jury. 

Where the evidence fails to establish the neces- 
sary elements of the offense, accused is entitled to 
an instruction directing the jury to find a verdict 
of not guilty.28 


Instructioris, The instructions of the court to the 
jury must correctly state the law,29 and clearly pre- 
sent the issues raised by the evidence.^® They must 
also be free from argumentativeness and must not 
give undue prominence to the testimony of a single 
witness.2i An erroneous refusal to give an in¬ 
struction is not remedied by an instruction which 
does not present the issue as made by the facts;32 
but an error, if any, in overruling a motion to re¬ 
quire the state to elect, whether it would rely for 
conviction on a concealment, or on a sale of the 
mortgaged property, is cured by an instruction that 
a conviction can be had oniy on one of the acts 

charged.23 

Verdict, The verdict must conform to the charge 
in the indictment or information,34 although a gen- 
eral verdict of guilty may be sufficient.25 It should 
also be responsive to the evidence offered in the 
case,2® and to the issues presented by the instruc- 


Neb.—Fiehn v. State, 245 N.W. 6, 124 
Neb. 16. 

Okl.—Dobbins v. State, 268 P. 1116, 
40 Okl.Cr. 334. 

Tex.—Castle v. State, 251 S.W. 808, 
94 Tex.Cr. 364. 

11 C.J. P 646 note 90 [a]. 

(2) To Show ownership of mort- 
gag-e.—State v. Gibson, 202 N.W. 108, 
199 lowa 377. 

Evidence held insuffleient to sus- 
tain a conviction. 

Ala.—Wiley v. State, 75 So. 641, 16 
Ala.App. 93. 

Ga.—Tatom v. State, 109 S.E. 917, 27 
Ga.App. 779. 

N.Y.—^People v. Primon, 250 N.Y.S, 
543, 232 App.Div. 541. 

Okl.—Weitz V. State, 215 P. 962, 24 
Okl.Cr. 56. 

Tex.—Shelden v. State. 45 S,W.2d 
968, 119 Tex.Cr. 376—Wise v. State, 
44 S.W.2d 693, 119 Tex.Cr. 379. 

11 C.J. p 646 note 90 [b]. 

drcumstantial evidence 
In a prosecution for the sale of 
mortgaged property with intent to 
defraud mortgagee, the fraudulent 
intent may be shown by circumstan- 
tial evidence, where the circumstan- 
ces naturally, logically, and clearly 
tend to and justify an inference of 
such intent.—State v. Wilfong, 220 
P. 250, 114 Kan. 689. 

Name of-pnrchaser 
If the name of the purchaser was 
known, such fact will rebut the pre- 
sumption that it was unknown, and 
will not support an allegation that it 
was unknown.—Thurman v. State, 
43 S.W.2d 604, 119 Tex.Cr. 377. 

23. Ky.—^Wyrick v. Commonwealth. 
54 S.W.2d 629, 246 Ky. 127. 

24. Ala.—McCullough v. State, 74 
So. 755, 15 Ala.App. 661. 


25. lowa.—State v. Gibson, 202 N. 
W, 108, 199 lowa 377. 

26. Tex.—Hardin v. State, 227 S.W. 
676, 88 Tex.Cr. 495. 

27. Ala.—Livingston v. State, 97 So. 
166, 19 Ala.App. 316. 

Tex.—Graves v. State, 72 S.W.2d 917, 
126 Tex.Cr. 461. 

11 C.J. p 646 notes 93, 98. 
Frandtilent intent 

(1) Fraudulent intent is an infer- 
ential fact to be drawn by the jury. 
—Foster v. State, 7 So. 185, 88 Ala. 
182. 

(2) It must be gathered from ali 
of the attendant facts and clrcum- 
stances.—Galbreath v. Wilson, 10 
Ky.L, 638. 

(3) A proof of the sale or removal 
* of the mortgaged property with a 

knowledge of the lien will authorize 
a jury to infer a fraudulent intent, 
unless there are attending circum- 
stances to repel the inference.—^Fos- 
ter V. State, supra. 

11 C.J. p 646 note 97. 

28. Ala.—Isbell v. State, 176 So. 
615, 27 Ala.App. 563. 

11 C.J. p 646 note 99. 

Befnsal of affirmative charge held 
proper under the evidence. 

Ala.—^Holcomb v. State, 94 So. 917,' 
19 Ala.App. 24, certiorari denied 
Ex parte Holcomb, 94 So. 921, 208 
Ala. 698—McCullough v. State, 74- 
So. 755, 15 Ala.App. 661. 

Kan.—State v. Perkins, 210 P. 1091, 
112 Kan. 455. 

29. Ga.—Hardin v. State, 150 S.E. 
453, 40 Ga,App. 529. 

Mo.—State v. Ferris, 16 S.W.2d 96, 
322 Mo. 1—State v. Griffin, 228 S. 
W. 800. 

Wash.—State v. Schultz, 261 P. .385, 
145 Wash. 644. 

11 C.J. p 646 note 2. 
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Instructions held erroneous or prop. 
erly refused 

(1) Instruction ignoring part of 
indictment and proof.—State v. 
Bates, 194 N.W. 107, 156 Minn. 104. 

(2) Instruction improperly stating 
the law as to validity of mortgage.— 
State V. Gorman, 216 P. 290, 113 Kan. 
740. 

(3) An instruction improperly 
placing on accused the burden of 
showing the mortgagee’s consent.— 
State V. Griffin, Mo., 228 S.W. 800. 

30. Ark.—McClaskey v. State, 270 S. 
W. 498, 168 Ark. 339. 

Mo.—State V. Griffin, 228 S.W. 800. 
Tex.—Daniels v. State, 272 S.W. 143, 
100 Tex.Cr. 493. 

11 C.J. p 646 note 1. 

Instructions held sufficient 
lowa.—State v. Gibson, 202 N.W. 108, 
199 lowa 377, 

31. Ala.—^Fountain v. State, 13 So. 
492, 98 Ala. 40—^Wilson v. State, 
71 So. 971, 14 Ala.App. 87. 

11 C.J. p 646 note 3. 

32. Tex.—Sweat v. State, Cr., 59 S. 
W. 265. 

33. Kan.—State v, Taylor, 133 P. 
861, 90 Kan. 438. 

34. Cal.—^Peopl4 v. Wolfrom, 115 P. 
1088, 15 Cal.App. 732. 

Kan.—State v. Braden, 96 P. 840, 78 
Kan. 576. 

35. Mo,—State v. Miller, 164 S.W. 
482, 255 Mo. 223. 

30. Mo.—State v. Miller, supra. 
Verdict in conjunctive 
Under a statute making it an of¬ 
fense to sell or dispose of mortgaged 
chattels with intent to defraud; a 
verdict finding accused guilty of sell- 
ing and disposing of the property 
may be upheld where the evidence 
shows. a disposal of the property, 
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tions of the court.^'^ The verdict must also be defi¬ 
nite and certain,^^ and furnish the facts necessary 
to enable the court to pronounce sentence, since 
verdicts cannot be supplied with materiai and im¬ 
portant findings omitted by the jury, uniess by a 
reasonable degree of inference and interpretation 
the verdict m'ay be rendered certain beyond a rea¬ 
sonable doubt.s^ 


§ 288. - Sentence and Punishment 

Punishment for offenses of this character is a mat- 
ter of statutory regulation. 

The maximum punishment for offenses of this 
character is usually prescribed by statute,^® and 
the sentence imposed should not be excessive.^^ 


21. LIEN AND PEIORITIES 


§ 289. In General 

Mortgages are ordlnarily valid faetween the parties 
Irrespective of defects which would invalidate them as 
to third persons. A mortgage is not a lien within the 
meaning of certain statutes designating the holder of 
the lien as llenor, factor, or consignee. A person who 
gains a prescriptive tltle by adverse possession has rights 
superior to the Ilen of a mortgage by the prior owner. 

The question of whether a mortgage transfers the 
legal title or operates merely to create a lien is con- 
sidered supra § 1. As a general rule a mortgage 
is valid between the immediate parties, irrespective 
of defects, errors, or circumstances which would 
invalidate it as against one who has acquired a title 
through a bona fide purchase from the owner, with- 
out notice of a weakness in the title, or through a 
similarly bona fide encumbrance created by such 
owner ,‘^2 Mortgages are not “liens upon merchan- 
dise or the proceeds thereof* within the meaning 
of a statute providing that ‘liens upon merchandise 
or the proceeds thereof created by agreement for 
the purpose of securing the repayment of loans or 
advances made or to be made upon the security 
of said merchandise and the payment of commis- 
sions or other charges provided for by such agree¬ 
ment, shall not be void or presumed to be void or 
fraudulent . . . provided” 'particular notices are 
posted “stating the name of the lienor, and desig¬ 
nating said lienor as ‘lienor, factor or consignee,' ” 
since they are not liens at ali, are not created by 
agreement, and are not given to secure the pay- 

whether or not it would have war- 
ranted a conviction if the charge had 
been merely of selling.—State v. 

Gorman, 216 P. 290, 113 Kan. 740. 

37. Mo.—State V. Miller, 164 S.W. 

482, 255 Mo. 223. 

38. Cal.—People v. Wolfrom, 115 P. 

lOSS, 15 CaLApp. 732. 

Kan.—Smith v. Braden, 96 P. 840, 78 

Kan. 576. 

reiony or xuisdpmeanor 

Where the statute makes the of¬ 
fense a felony where the chattel is 
valued at more fhan flfty dollars, 
and a misdemeanor if its value is 
less than flfty dollars, the verdict 
should indicate whether accused was 
lound guilty of a felony or a misde- 


ment of commissions or other charges, and a mort- 
gagee couid in no true sense be designated as 
“lienor, factor or consignee” in a sign to be post- 
ed.43 

Adverse possession. A person who obtains the 
property otherwise than through or under the mort- 
gagor, and who holds it in adverse possession for 
the statutory period, thereby gains a prescriptive ti¬ 
tle superior to the lien of the mortgage.^^ 

§ 290. Commencement of Lien 

a. In general 

b. Crop liens 

a. In General 

The lien of a mortgage does not attach until the 
debt Is created, and, where covering after-acquired or 
nonexlstent property, not untll such property is acquired 
by the mortgagor or comes into exlstence. 

Since a mortgage is but an incident to a debt, no 
lien arises until the debt is created.^5 Thus a mort¬ 
gage covering future advances will attach only from 
the date of the advances and not from the date 
of the mortgage,^® and a conditional lien does 
not become operative where the contingent balance 
of indebtedness, for the security of which the lien 
is given, never comes into existence, according to 
the plain and unambiguous stipulations set forth in 
the instrument creating the lien.47 Also a mort¬ 
gage given to secure a debt substantially in excess 

340, reversing 215 N.Y.S. 669, 217 
App.Div. 137. 

44. Ga.—^Towler v. Carithers, 61 S. 
E. 1132, 4 Ga.App. 517. 

45. Tex.—^Harris v. N. Parker & 
Son, Civ.App., 23 S.W.2d 745. 

46. N.Y.—Brown v. Gutbrie, 18 N.E. 
254, 110 N.y. 435. 

Or.—^Nicklin v. Batts Spring Co., 5 P. 

51, 11 Or. 406, 50 Am.R. 477. 

Pa.—McCIure v. Roman, 52 Pa. 458. 

47. Ga.—Dingfelder v. Georgia Peach 
Growers Exchange, 192 S.E, 188, 
184 Ga. 569. 

SubseguezLt crop if pregeut crop In- 
8 iifia.cie 2 it 

Where bili of sale to peach crop, 
made to secure advances by broker. 


meanor so that the jurisdictio n of 
the appeal may be determined there¬ 
by.—^State V. Griffin, Mo., 228 S.W. 
800. 

39. Kan.—State v. Braden, 96 P. 
840, 78 Kan. 576. 

11 C.J. p 647 note 12, 

40. N.Y.—People v. Taylor, 287 N.Y. 

5. 667. 159 Misc. 377. 

41. Neb.—Fiehn v. State, 245 N.W. 

6, 124 Neb. 15. 

42. Colo.—Thomas v. First Nat 
Bank, 51 P.2d 589, 97 Colo. 474. 

Ind.—Gaumer v. Register Pub. Co., 
119 N.E. 728, 730, 67 Ind.App. 668, 
.citing Corpus Juris,. 

43i N.Y.—^Utica Trust & Deposit Co. 
V. Decker, 155 N.E. 665, 244 N.Y. 
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•f the amount a prior mortgage was given to se- 
ure will not be considered a renewal mortgage 
he lien of which attaches as of the date of the first 
nortgage.^S 

Under a statute requiring that a mortgage be 
'forthwith filed'^ to be valid against creditors, if it 
s so filed the inception of the lien is from its 
:xecution and not from the date of its registra- 
ion.'^^ 

After^acquired or nonexistent property. Al- 
hough in some jurisdictions a mortgage of personal 
)roperty to be acquired does not attach to that prop- 
jrty, at law or in equity, as it comes into the hand 
>f the mortgagor,50 as a general rule the lien of 
L mortgage covering after-acquired property or 
)roperty not yet in existence attaches as soon as, 
>ut not before, the property is acquired by the mort- 
^agor or comes into existence.^i As between the 


parties, a lien on rents and profits arises at the date 
of execution of the mortgage providing therefor.52 

b. Crop liiens 

The lien of a mortgage covering crops In existence 
attaches when the mortgage is executed; but, where it 
covers crops to be grown after the execution of the 
mortgage, the ilen attaches when the crop comes into 
existence which ordinarily is when it is pianted or sown. 

The lien of a mortgage given on crops in exist¬ 
ence attaches when the mortgage is given.^^ While 
a mortgage upon crops to be grown after the ex¬ 
ecution of the mortgage is generally held to be 
valid, as appears supra § 32, and, although it is held 
in some jurisdictions, in accordance with the ex« 
press provisions of statutes in force therein, that 
mortgages on crops to be pianted have the same 
force and effect to bind such crops and their prod- 
ucts as other mortgages to bind property already 
in being, provided only the crops are pianted within 


)rovided that net proceeds of sale 
ihoTild be applied in payment of ad- 
rances and, if insufficient, that bro- 
cer would have title to following 
rear’s crop as security for such un- 
>aid balance, and net proceeds ex- 
jeeded amount of advances, there 
vas no indebtedness for security of 
vhich lien on following year’s crop 
lould arise.—^Dingfelder v. Georgia 
Peach Growers Exchange, supra. 

^ U.S,—^Murphy Hotels Corpora¬ 
tion V. Central Nat. Bank Savings 
& Trust Co., C.C.A,Ohio, 18 F.2d 
719, certiorari denied Central Nat, 
Bank Savings & Trust Co. v. Mur- 
phy Hotels Corporation, 48 S.Ct. 
30. 275 U.S. 634, 72 L.Ed. 412. 

19. Tex.—Collins v. McFarland, Civ. 

App., 60 S.W.2d 334, error refused. 
ia Mass.—Massachusetts Gasoline 
& Oil Co. V. Go-Gas Co., 156 N.E. 
871, 259 Mass. 585—^West Spring- 
field Trust Co. v. Hinckley, 154 N. 
E. 580—^Davis v. Smith-Springfield 
Body Corporation, 145 N.E. 434, 250 
Mass. 278. 

Possession by mortgageo 
Where the rights of third persons 
lave not intervened, the taking of 
lossession by the mortgagee of aft- 
r acquired property in the assertion 
f a right previously given confers 
, title which relates back to the date 
f the mortgage.—Petition of Post, 
J.C.A.Mass., 17 P.2d 555, reversing, 
).C., In re Robert Jenkins Corpora- 
ion, 11 P.2d 979, certiorari denied 
,evy V. Post, 48 S.Ct. 20, 275 U.S. 
27, 72 L.Ed. 407. 

l. U.S.—^Martin v. Arctic Ice Ma- 
chine Co., C.C.A.Tex., 29 P.2d 155— 
In re Alabama Braid Corporation, 
D.C.Ala., 13 F.Supp. 336 —Irt re Los 
Angeles Mfg. Co., D.C.Cal.^ 7 F. 
Supp. 567 —W". Hayword Export Co. 
V. Lee, Fla., 193 F. 647i 113 C.C.A. 1 


I 515, affirming, D.C., In re McBavid 
Lumber Co.. 190 F. 97. 

Cal.—Bank of California v. McCoy, 
App., 72 P.2d 923. . 

Dftk.—Grand Forks Nat. Bank v. 
Minneapolis & N. Elevator Co., 43 
N.W. 806, 6 Dak. 357. 
lowa.—^Lowden Sav. Bank v. Zeller, 
194 N.W. 966, 196 lowa 1205. 

La.—Soady Bldg. Co. v. Collins, 137 
So. 631, 18 La.App. 164. 

N.T.—Burton v. Klein, 239 N.T.S. 
103, 135 Misc. 571. 

N.D.—^Hellstrom v. First Guaranty 
Bank, 209 N.W. 379, 54 N.D. 322— 
First Guaranty Bank v. Rex Th^- 
tre Co., 195 N.W. 564, 50 N.D. 322— 
Bidgood V. Monarch Elevator Co., 
84 N.W. 561, 9 N.D. 627, 81 Am.S. 
R. 604. 

Okl.—^Union Nat. Bank v. Leidecker 
Tool Co., 178 P. 690, 72 Okl. 121— 
Mitchell V. Guaranty State Bank 
of Okmulgee, 172 P. 47, 68 Okl. 110. 
S.C.—Clowney v. Rivers, 123 S.E. 759, 
129 S.C. 58—Creech v. Long, 51 S. 
E. 614, 72 S.C. 25—^Perkins v. Loan, 
etc., Bank, 20 S.E. 759, 43 S.C. 39— 
Akers v. Rowan, 12 S.E. 165, 33 S.C. 
451, 10 L.R.A. 705—Parker & Co. 
V. Jacobs, 14 S.C. 112, 37 Am.R. 
724. 

S.D.—Iverson v. Soo Elevator Co., 119 
N.W. 1006, 22 S.D. 638. 

Tex.—Zeigler v. Citizens’ Bank of 
Venus, Civ.App., 79 S.W.2d 662, 664, 
citing Corpus OTnris, error refused. 

Coudition, precedent 
Mortgagor’s acquisition of title is 
condition precedent to property’s be- 
coming subject to mortgage under 
clause covering after-acquired prop¬ 
erty.—^Hodes V. Mooney, 152 A. 205, 
8 N.J.Misc. 851, 9 N.J.Misc. 48. 

Considered a lien, not a eonveyance 
This rule “is what is termed the 
equity rule, and is generally followed 


where the mortgages are held tVbe 
mere liens, and not transfers of ti-^ 
tle'*.—Alberts v. Alberts, 221 N.W. 
80, 81, 53 S.D. 463. 

Iden eqnitable before possession by 
mortgagee 

A mortgage covering after-acquir¬ 
ed property is effectual to charge the 
property as soon as it is acquired by 
the mortgagor, and before posses¬ 
sion is obtained by the mortgagee, 
with an equitable lien.—Perkins v. 
Loan, etc., Bank, 20 S.E. 759, 43 S.C. 
39. 

Bealty converted into pepsonalty bjr 
severance 

(1) Where a mortgage provided 
that mortgagee should have a lien 
on ali the wood cut on the land and 
that mortgagor should from time to 
time execute such mortgages as 
should be necessary to protect the 
same, and it was held that, although 
the agreement could not take effect 
until the wood should be cut and 
severed from the realty, it attached 
instantly and could be enforced 
against mortgagor and all persons 
claiming under him with notice.— 
Wood V. Lester, 29 Barb.,N.T., 145. 

(2) A mortgage on ores to be 
mined does not attach until the ore 
is actually mined.—Galloway v. Blue 
Springs Min. Co., Tenn.Ch.App., 37 S. 
W. 1016. 

52. lowa.—Soehren v. Hein, 243 N; 
W. 330, 214 lowa 1060. 

53. Mont.—Bar N Land & Live- 
stock Co. V. Taylor, 22 P.2d 313, 94- 
Mont. 350. 

When ciop ezists 

A crop of hay is in existence so 
that the lien of a mortgage will at¬ 
tach thereto where the roots are in 
the ground, even though nothing is 
growing at the time.—^N Bar N Land 
& Livestock Co. V. Taylor, supra. 
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twelve months after the execution of the mortgag-e, 
or the mortgage is executed on or after a certain 
date in the year the crop is to be grown,®^ in gen- 
eral a mortgage on such crops does not give a pres- 
ent lien when the mortgage is executed, but the 
lien attaches only when the crop comes into exist- 
ence and not before.^^ Also the lien of a mort¬ 
gage on so much of the mortgagor’s growing crop 
of a specified year as he puts into designated sheds 
attaches as soon as it is placed in the sheds, with- 
out further act on the part of the mortgagee.^® 

Where, under the terms of the lease, title and 
possession of the crops are reserved in the lessor 
until after a division of the crops and settlement 
between the lessor and lessee, a mortgage by the 
iessee upon the crops to be grown on the land 
leased attaches to the equitable interest of the ten- 
ant when the crop comes into existence;^" and the 
instant when settlement is had and a division of 
the crops made, the tenant’s equitable interest be- 
comes a legal interest to which the lien of the 
mortgage attaches, regardless of who is then in ac- 
tual possession of the crop, and even though the 
crop has been delivered to an elevator for general 


storage and the tenant can only require a return of 
like kind, quality, and amount.^^ A mortgage by a 
landlord of his share of the crop which he is to 
receive as rent under a lease whereby the legal title 
to the crops and the right to their exclusive pos¬ 
session are in the tenant until a separation and 
delivery of the rent share, attaches a lien to the 
landlord’s share as soon as it is ascertained and 
set apart, if not before.^^ 

Time crop comes into existence. For the purpose 
of attaching the lien of a mortgage, a crop comes 
into existence when sown or planted®® or, in some 
States, as soon as the crop is above the ground, and 
possibly at the time of the germination of the 
seed;^i but in no instance does the lien attach prior 
to the actual planting or sowing, the preparation 
of the land for sowdng or planting being insuffi- 
cient therefor.®^ 

Relaiion back of lessee^s suhsequently acquired 
leasehold interest. Where a mortgage on crops to 
be thereafter grown is executed prior to the time 
the mortgagor leases the land on which the crop 
is to be grown, the lien of the mortgage attaches 
only from the time of the execution of the lease.®^ 


54. Ala.—Keyser v. Maas, 21 So. 
346, 111 Ala. 390. 

Ark.—Snerly v. Stacey, 298 S.W. 213, 
174 Ark. 978. 

Pormerly the lien of a mortgage 
on crops to be grown in the future 
did not attach to the crop until it 
came in esse.—Snerly v. Stacey, su¬ 
pra. 

55. U.S.—Sims v. Jamison, C.C.A. 
Or., 67 F.2d 409. 

Cal.—First Nat. Bank of Oakdale v. 
Brashear, 253 P. 143, 145, 200 Cal. 
389, citing Corpus Juris. 

Idaho.—Albrethsen v. Clements, 279 
P. 1097, 48 Idaho 80. 
lowa.—Equitable Life Assur. Soc. of 

U. S. V. Hastings, 273 N.W. 908, 
911, quoting Corpus Juris—Faw- 
cett Inv. Co. v. Rullestad, 253 NAV. 
131, 218 lowa 654, 94 A.L.R. 800— 
Louis V. Hansen, 219 N.W. 523. 205 
lowa 1216. 

Mass.—^West Springfield Trust Co. v. 

Hinckley, 154 N.E. 580. 

Minn.—Massey-Harris Harvester Co. 

V. Moorhead Farmers’ Elevator Co., 
222 N.W. 571, 176 Minn. 90—State 
Bank of Stephen v. Farmers’ Grain 
Co., 219 N.W. 871, 872, 174 Minn. 
531, citing Corpus Juris. 

N.D.—Minneapolis Iron Store Co. v. 
Branum, 162 N.W. 543, 36 N.D. 355, 
L.R.A.1917E 298. 

Tex.—Zeigler v. Citizens’ Bank of 
Venus, Civ.App., 79 S.W.2d 662, 664, 
citing Corpus Juris—^^Vaters v. B. 
F. Ellington & Co., Civ.App., 2S9 S. 

W. 417. 

Wash.—Third Nat. Bank v. Kniffen, 


255 P. 378, 143 Wash. 434—First 
Nat, Bank v. Womach, 223 P. 586, 
128 Wash. 492. 

11 C.J. p 647 note 18. 

Kortgago is effective as between 
the mortgagor and mortgagee from 
the execution and delivery of the 
mortgage.—Thompson Yards v. Rich- 
ardson, 199 N.W. 863, 51 N.D. 241. 
]U.eu exists in. prseseuti 

The lien of a mortgage on un- 
planted crop exists in prsesenti.— 
Thompson Yards v. Richardson, 199 
N.W. 863, 51 N.D. 241. 

]5ien attaches automatlcally 

Mortgage on unplanted crop will 
attach automatically as lien there- 
on on Corning into existence by the 
agency of mortgagor.—Thompson 
Yards v. Richardson, 199 N.W. 863, 
51 N.D. 241. 

Failure to raise crops 

(1) A mortgage on crops to be 
thereafter grown is subject to be de- 
feated if the mortgagor fails to 
bring the crops into existence.—First 
Nat. Bank v. Coit, 257 P. 469, 79 
Mont. 468, 

(2) If no crop is so-wn there is 
nothing to which the mortgage can 
attach.—Third Nat. Bank v. Kniffen, 
255 P. 378, 143 W'ash. 434. 

56. Mass.—^West Springfield Trust 
Co. V. Hinckley, 154 N.E. 580. 

57. N.D.—Minneapolis Iron Store 
Co. V. Branum, 162 N.W. 543, 36 N. 
D. 355, L.R.A.1917E, 298, overrul- 
ing Herrmann v. Minnekota Eleva¬ 
tor Co., 145 N.W. 821, 27 N.D. 
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235, and Bidgood v. Monarch Ele¬ 
vator Co., 84 N.W. 561, 9 N.D. 
627, 81 Am.S.R. 604. 

58. S.D.—^National Bank of Wheaton, 
Minn., v. Elkins, 159 N.W. 60, 37 
S.D. 479. 

Acceptauce of storage tichets 

Landlord, by accepting storage 
tickets for his share of ^ain and 
selling grain, without expressing dis- 
satisfaction, acquiesced in tenanfs 
division of crops, so that mortgage 
given on tenanfs share attached.— 
First State Bank of New Salem v. 
Farmers’ Co-op. Elevator Co., 231 N. 
W. 859, 59 N.D. 699. 

59. lowa.—Riddle v. Dow, 66 N.W. 
1066, 98 lowa 7, 32 L.R.A. 811. 

Minn.—Potts v. Newell, 22 Minn. 
561. 

60. Idaho.—Lords v. Lava Hot 
Springs State Bank, 256 P. 761, 44 
Idaho 316. 

Mont.—^Moccasin State Bank v. Wal- 
dron, 264 P. 940, 81 Mont. 579. 
Wash.—^Pirst Nat. Bank v. Wo¬ 
mach, 223 P. 586. 128 Wash. 492. 

61. N.D.—Minneapolis Iron Store 
Co. V. Branum, 162 N.W. 543, 36 
N.D. 355, L.R.A.1917E 298. 

62. Cal.—First Nat. Bank of Oak¬ 
dale V. Brashear, 253 P. 143, 200 
Cal. 389. 

63. N.D.—^Fargo Loan Agency v. 
Larson, 207 N.W. 1003, 53 N.D. 
621. 

Belatiou back of lease interest 

Title, right, and interest acquired 
by mortgagor by lease sub sequent to 



§ 291 

§291. Scope and Extent of Lien 

a. In general 

b. Crop mortgages 

a. In General 

The lien of a mortgage attaches oniy to the property 
described thereln and only to the mortgagor's interest, 
and is enforceable oniy to the extent of the debt secured. 
The lien attaches to the property in its entlrety where 
another knowingly changes its form or adds to its value, 
faut it creates no interest in or lien on the land on which 
the chatteis are located. 

The lien of a mortgage in respect of its amount 
is enforceable oniy for the debt secured by the par- 
ticular mortgage.®^ As to the property covered, in 
the absence of express agreement, the lien is limited 
to the property described in the mortgage,®^ and 
to the extent of the moftgagor’s interest therein.®® 
Where the mortgagee elects to follow the specific 
article upon which his lien exists and to have it 
subjected to the satisfaction of his claim, his se- 
curity attaches to the article in its entirety, and he^ 
will not be compelled to release any portion of it 
because another has knowingly changed its form or 
added to its value.A mortgage of chatteis cre¬ 
ates no interest in, or lien on, the land on which 
they are located.^ 8 

After^acquired property, A mortgage intended 
to apply to after-acquired property, whether such 
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property is acquired by purchase or is manufactured 
or produced, attaches oniy to such interest therein 
as the mortgagor acquires.®^ Property acquired by 
the mortgagor, after the execution of a mortgage 
covering after acquired property, will, as appears 
supra § 118, be subject to the mortgage, if within 
the description of the covenant, however alien it 
may be in quality or function to the property pre- 
sently subjected to the lien; but to spread the lien 
of the mortgage to property acquired by purchasers 
of the mortgaged property or successors of the 
mortgagor, there must be an independent ground 
of duty, which may have its origin in a statute or 
in a covenant of assumption or in the principies 
of estoppel or accession, or in some other kindred 
equity.*^® 

b. Crop Mortgages 

A crop mortgage creates no Ilen on the land on which 
the crop is grown, but covers oniy the mortgagor^s In¬ 
terest in the crop, so that, where the mortgage covers 
crops to be grown in the future, if, when the crop is 
grown, the mortgagor has no interest thereln no Ilen at¬ 
taches because of the mortgage. 

A crop mortgage does not affect in any degree 
the title to the land upon which the crops covered 
by said crop mortgage are being grown.*^! In ac- 
cordance with the general rule that the lien of a 
mortgage attaches oniy to the mortgagor's interest 
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mortgage on crops to be raised on 
leased ground inured to the mortga¬ 
gee as security for the debt owing it 
by the mortgagor and related back to 
the time of the execution of the 
mortgage.—^Fargo Loan Agency v. 
Larson, 207 N.W. 1003, 53 N.D. 621. 

64. Mich.—Guarantee. Bond & Mort¬ 
gage Co. V. Hilding, 224 N.W. 643, 
246 Mich. 334. 

65. XJ.S.—Security Trust Co. v. 
Bank of Bernice, La., 239 P. 665, 
152 C.C.A. 499. 

11 C.J. p 647 note 15. 

Property purchased to complete 
breached contract 

A purchase-money’ mortgage ex- 
tends to that portion of the property 
ordered which the buyer purchased 
from another and paid for with mon- 
ey received from the seller’s surety 
in settlement of the seller's breach 
from inability to deliver certain 
parts of the property ordered, so as 
to take precedence over a subsequent 
mortgage covering the same' proper¬ 
ty.—^Martin .v. Arctic Ice Machine Co., 
C.C.A.Tex., 29 F.2a 155. 

Necessity and sufRciency of descrip¬ 
tion see supra §§ 56-71. 

Property included by description see 
supra §§ 116-129. 

66 . N.Y.—^Diana Paper Co. v. Wheel- I 


er-Green Electric Co., 240 N.T.S. 
108, 228 App.Div. 677. 

N.D.—^Hellstrom v. First Guaranty 
Bank, 209 N.W. 379, 54 N.D. 322. 
Okl.—Union Nat. Bank v. Leidecker 
Tool Co., 178 P. 690, 72 Okl. 121— 
Mitchell V. Guaranty State Bank of 
Okmulgee, 172 P. 47, 68 Okl. 110. 
Tex.—Zeigler v. Citizens’ Bank of 
Venus, Civ.App., 79 S.W.2d 662, er¬ 
ror refused. 

11 C.J. p 549 note 82. 

Possession witlioiit ownership ^ 

A mortgage is not affected by a 
previous mortgage, given by one who 
did not own the property, but had 
possession of it, where her mort¬ 
gagee did not rely on such posses¬ 
sion or advance money upon the 
faith of it.—Loud v. Hanson, 164 P. 
544, 63 Mont. 445. 

67. Tex.—^American Nat. Bank v. 
Clarksville First Nat. Bank, 114 S. 
W. 176, 52 Tex.Civ.App. 519. 

68 . lowa.—McMaster v. Emerson, 80 
N.W. 389, 109 lowa 284. 

Minn.—Christianson v. Nelson, 78 N. 
W. 875, 79 N.W. 647, 76 Minn. 36 
—Simmons v. Anderson, 47 N.W. 
52, 44 Minn. 487. 

69. Minn.—Schnirring v. Stubbe, 
225 N.W. 389, 177 Minn. 441. 

Wash,—Community State Bank v. 

Martin, 258 P. 498, 144 Wash. 483. 
11 C.J. p 647 note 28. 
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Special fiuid for carrying out war 
contract 

A special fund consisting of money 
borrowed by a manufacturer to car- 
ry on a special war munitions man- 
ufacturing contract and all money to 
be received from the munitions con¬ 
tract, created and set aside for spe¬ 
cific uses by the contract of the man¬ 
ufacturer and the indorsers on his 
notes for the loans, was held not 
within the after-acquired property 
clause of prior mortgage, it being in- 
sufficient to pay all the debts on ac- 
count of the loans and the munitions 
contract, so that there was no sur- 
plus in it for the mortgagor or its 
receiver.—Irwin’s Bank v. Fletcher 
Savings & Trust Co., 145 N.E. 869, 
195 Ind. 669, modified on other 
grounds 146 N.E. 909, 195 Ind. 669. 

70. U.S.—Guaranty Trust Co. of 
New York v. New York & Q. C. Ry. 
Co., 170 N.E. 887, 253 N.Y. 190, 
modifying 235 N.Y.S. 127, 226 App. 
Div. 299, and reargument denied 
172 N.E. 264, 254 N.Y. 126, appeal 
dismissed 51 S.Ct 86, 282 U.S. 803, 
75 L.Ed. 722. 

71, Cal.—Congdon v. G. M. H. Wag- 
ner & Sons, 278 P. 863, 207 Cal. 
373. 

Mont.—Moccasin State Bank v. 

Waldron, 264 P. 940, 81 Mont. 579. 
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in the property described, stated supra § 291 a, a 
mortgage of crops by one tenant in common o£ the 
crop,'^2 or by one joint owner of the land on which 
the crop is grown,^^ covers only his interest in the 
crop; and, when the mortgagor retains an interest 
in the crop as rental, as where he is to receive a 
share of the crop raised, such interest only will be 
covered by his mortgage.'^^ So a mortgage on crops 


to be thereafter grown does not give the mortgagee 
a lien or charge on the land, but attaches only to 
the interest which the mortgagor has, or may ac¬ 
quire, in the crops when they come into being.‘° 
Thus the lien of a mortgage does not attach to 
crops sown by others than the mortgagor, except 
in so far as the mortgagor has or retains an in¬ 
terest in them,"® so that, if for any reason the 


72. Ala.—Keyser v. Maas, 21 So. 
346, 111 Ala. 390. 

Kan.—Dodson v. Covey, 105 P. 519, 
81 Kan. 320. 

73. Tex.—American Trust & Sav- 
ings Bank v. Whitaker, Civ.App., 2 
S.W.2d 356, error dismissed, 

74. Cal.—Merriman v. Martin, 298 
P. 95, 113 CaLApp. 167. 

11 C.J. p 505 note 83. 

Separate xnortga.gres 1)7 tenant and 
landlord 

Mortgage by landowner on entire 
crop attaches only to the interest of 
the landowner in the proceeds of the 
crop, and a subsequent mortgage by 
the tenant on the crop attaches to 
the tenanfs interest in the crop free 
of any interest by the mortgagee of 
the landowner.—^Merriman v. Martin, 
298 P. 95, 113 Cal.App. 167. 

3Sffect of cropsharing agreement on 
prior mortgage 

Where a mortgagor gave a mort¬ 
gage on crops to be sown in the fu¬ 
ture, and then contracted with D 
to raise them, D to have two thirds 
of the crops for his labor, although 
title was to remain in the mortgagor 
until division, it was held that the 
mortgage did not attach to D’s share. 
—Christianson v. Nelson, 78 N.W. 
875, 79 N.W. 647, 76 Minn. 36. 

75. U.S.—Sims v. Jamison, C.C.A. 
Or., 67 F.2d 409. 

Ala.—^Keyser v. Maas, 21 So. 346, 111 j 
Ala. 390. 

Cal.—^Acme Inv. Corporation v. 
Thompson, 14 P.2d 87, 216 Cal. i 
335—Shintaffer v. Bank of Italyl 
Nat. Trust & Savings Ass'n, 13 P. 
2d 668, 216 Cal. 243—Congdon v. G. 
M. H. Wagner & Sons, 278 P, 863, 
207 Cal. 373—First Nat. Bank of 
Oakdale v. Brashear, 253 P. 143, 
200 Cal. 389—Merriman v. Martin, 
298 P. 95, 113 Cal.App. 167. 

Fla.—^E. C. Fitz & Co. v. Eldridge, 
176 So. 539—Summerlin v. Orange 
Shores, 122 So. 508, 97 Fla. 996. 
Idaho.—Devereaux Mortg. Co. v. 

Walker, 268 P. 37, 46 Idaho 431. 
lowa.—Equitable Life Assur. Soc. of 

U. S. V. Hastings, 273 N.W. 908-- 
Louis V. Hansen, 219 N.W. 523, 205 
Idwa 1216. 

Minn.—^Purdie v. Levke, 230 N.W. 
266, 180 Minn. . 81—^Massey-Harris 
Harvester Co. v. Moorhead Farm- 
ers' Elevator Co., 222 N.W. 571, 
176 Minn. 90—State Bank of Ste- 


phen, by Veigel, v. Farmers’ Grain 
Co. of Stephen, 219 N.W. S71, 174 
Minn. 531—Christianson v. Nelson, 
78 N.^V. S75, 79 N.W. 647, 76 Minn. 
36. 

N.D.—Fargo Loan Agency v. Larson, 
207 N.W. 1003. 53 N.D. 621—Min- 
neapolis Iron Store Co. v. Branum, 
162 N.W. 543, 36 N.D. 355, L.R.A. 
1917E 29S. 

Or.—U. S. Nat. Bank of La Grande 

V. Wright, 2S3 P. 1. 131 Or. olS. 
S.D.—Harms v. Miller, 230 N.W. 766. 
57 S.D. 85. 

Wash.—Community State Bank v. 
Martin. 258 P. 498, 144 Wash. 4S3 
—Third Nat. Bank v. Kniffen, 255 
P. 378, 143 W’ash. 434—Hinkhouse 
V. Wacker, 191 P. SSl, 112 IVash. 
253. affirmed 195 P. 218, 112 IVash. 
253. 

11 C.J. p 444 note 74. p 647 notes 17, 
18. 

Statute altering time lien attaches 
immaterial 

Statute providing that mortgages | 
on crops to be planted shall have the 
same force and effect to bind such 
crops and their products as other 
mortgages now have to bind prop¬ 
erty already in being, requiring only 
that the crops shall be planted with- 
in tw-elve months after the execution 
of the mortgage, does not change the 
law with reference to the subject 
matter of the mortgage so far as en- 
largement of the power of the mort¬ 
gagor to create a lien on the proper¬ 
ty in excess of his interest therein is 
concerned.—Snerly v. Stacey, 298 S. 

W. 213, 174 Ark. 978. 

Teaanfs interest not covered by 
landlord’s mortgage 

(1) Mortgages given by owner of 
land on crops to be raised thereon 
the following year, whether made 
before or after his contracts with 
tenants to cultivate it for such year 
and pay him as rent one-fourth of 
crops produced, attach only to his 
one-fourth interest.—^Reynolds v, 
Polk, 109 So. 698, 144 Miss. 223. 

(2) One who was not the owner of 
land having made a lease to a ten¬ 
ant on the basis of an equal divi¬ 
sion of the wheat crop between the 
lessor and the lessee, the holder of a 
mortgage on one third of the grow- 
ing crop given by lessor is not prima 
facie entitled to any of the lessee’s 
half, in the absence of a shovring as 
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to the relations between the owmer 
of the land and the lessor, since the 
mortgagee’s interest is carved out 
of the mortgagor's, and he can assert 
no greater right against the mortga- 
gor's tenant than the mortgagor 
could have done.—Hoxle State Bank 
V. Brewer, 224 P. 896, 115 Kan. 756. 

Mortgagee of tenant^s crop as 
against landlord 

■Where tenant under crop-sharing 
agreement with landlord abandoned 
the lease and the landlord harvested 
the crop, a mortgagee of the crop of 
the tenant is entitled to no greater 
share of the crop, as against the 
landlord, than the tenant would 
have received had he harvested it 
himself.—Labbitt v. Bunston, 277 P. 
805, 84 Mont. 579. 

Tenanfs interest acqnired by land. 
lord 

Crop mortgage, given by landlord 
excepting tenant's share, held prior 
lien on all crops, where .tenant sub- 
sequently became mere employee, 
taking second crop mortgage for past 
Services.—Monroe v. Hali, Tex.Civ. 
App., 290 S.W. 289. 

Interest mortgagor held to possess 

(1) Where tenant agrees to pay 
the landlord as rent a specifled share 
of the crops raised, the tenant is not 
vested with full title to the growing 
crop, but each party has at all times 
an ownership in the growing crops 
proportionate to the share he will ul- 
timately receive.—Devereaux Mortg. 
Co. V. Walker, 268 P. 37, 46 Idaho 
431. 

(2) "Where son owning two-thirds 
interest in farm farmed the entire 
farm, but without any agreement 
for the raising of the crop having 
been entered into, a mortgage given 
by the son on the crop to be raised 
thereafter was a lien on only a two- 
thirds interest in the crop and not 
an eight-ninths interest, even though 
it was customary for landlords and 
tenants to divide crops two-thirds to 
the tenant and one-third to the land¬ 
lord.—^Farmers’ State Bank of Rear- 
dan V. Chick, 255 P. 915, 143 Wash. 
614. 

76. Idaho.—Albrethsen v, Clements, 
279 P. 1097, 48 Idaho 80—Lords 
v. Lava Hot Springs State Bank, 
256 F. 761, 44 Idaho 316—Collins 
V. Brown, 114 P. 671, 19 Idaho 
360. 
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mortgagor fails to piant or raise a crop on the 
land designated in the mortgage, a crop grown 
thereon is not covered by the mortgage.'^'^ For 
example, the lien of a mortgage by a tenant on 
crops to be thereafter grown does not attach to 
crops sown or planted after the tenant has sur- 
rendered the premises by either forfeiting, abandon- 
ing, assigning, or selling his lease.*^^ Also the lien 
of a mortgage on future crops to be grown on 
land owned by the mortgagor does not attach to 
crops planted or sown after the mortgagor has 
conveyed the land, 9 or leased it, retaining no in- 
terest in the crop to be grown,as where he leases 
the land for cash,^^ except however, it has been 
held under statutes recognizing as effective in the 
present crop mortgages on existing crops and upon 
crops next maturing, that an owner of land who 
has executed a valid chattel mortgage upon the next 
maturing crop cannot defeat the same by a subse- 
qiient arrangement whereby a lessee with notice 
is to raise the crop, paying a cash rental.^^ How¬ 
ever, where the mortgagor, the owner of the land, 
severs the rents from the reversion by including 


in the crop mortgage all rents accruing during the 
year, thus effecting a transfer to the mortgagee of 
the rent claims or rent obligations of the tenants 
on the land for that year, a purchase by, or convey- 
ance of the mortgagor to, another of the land, sub- 
sequent to the execution and recordation of the 
mortgage, will not defeat the rights of the mort¬ 
gagee, as transferee of the rents, in a proper pro- 

ceeding.ss 

Crops raised by subtenant. Where a lessee of 
land for cash rent gives a mortgage on the crops 
to be planted and grown on the land as security 
for the rent, one who subsequently becomes a sub¬ 
tenant with knowledge of the mortgage is bound by 
the terms of such mortgage, and crops grown by 
him, as well as by the original tenant, are covered 
by the mortgage but crops grown on the land 
by a subtenant are not bound by a mortgage cov- 
ering crops to be grown on the land, which was 
given by the original tenant as security for advances 
made to enable him to make a crop,^5 especially 
where the subtenant subleases the land prior to 


77. lowa.—Fawcett Inv. Co. v. Rul- 
lestad, 253 N.W. 131, 218 lowa 654, 
94 A,L.R. 800—Louis v. Hansen, 
219 N.W. 523, 205 lowa 1216. 

Tex.—^Zeiffler v. Citizens’ Bank of 
Venus, Civ.App., 79 S.W.2d 662, er¬ 
ror refused. 

Foreclosnre of real estate niort- 

A chattel mortgage by the owner 
of land on crops to be grown there¬ 
after confers no lien where a re- 
ceiver took possession of the land 
under a real estate mortgage fore- 
closure proceeding before the crops 
were planted and in legal effect 
farmed it for that season. 

Ark.—0’Connell v. St. Louis Joint- 
Stock Land Bank, 281 S.W. 385, 170 
Ark. 778. 

lowa.—Louis v. Hansen, 219 N.W. 
523, 205 lowa 1216. 

78. Cal.—First Nat. Bank of Oak- 
dale V. Brashear, 253 P. 143, 200 
Cal. 389. 

Idaho.—Green v. Consolidated Wag- 
on & Machine Co., 164 'P. 1016, 30 
Idaho 359. 

Wash,—Third Nat. Bank v. Kniffen, 
255 P. 378, 143 Wash. 434. 

79- Ala.—First Nat. Bank v. Craw- 
ford, 149 So. 228, 227 Ala. ISS, de- 
nying certiorari 149 So. 230, 25 Ala. 
App. 463. 

Ark.—Snerly v. Stacey, 298 S.W. 213, 
174 Ark. 978. 

lowa.—Equitable Life Assur. Soc. of 

U. S. V. Hastings, 273 N.W. 908. 
Or.—^U. S. Nat. Bank of La Grande 

V. Wright, 283 P. 1, 131 Or. 518. 
Sffect of owner taking crop mort. 

gage from purchaser I 

Where owner of land mortgaged | 


' crop to be thereafter grown and then 
conveyed the land to another, taking 
a crop mortgage on future crops 
from the vendee as security for the 
purchase price, he did not thereby 
sow, or cause to be sown, the crop 
of the next year, and the lien he ac- 
quired was not an interest in the 
future crop, but a lien upon it which 
did not subject the crop itself to the 
lien of the mortgage given by the 
vendor.—^Lords v. Lava Hot Springs 
State Bank. 256 P. 761, 44 Idaho 316. 

Fnrchaser abandoning sale contract 
Mortgage on crops to be grown, ex¬ 
ecuted by purchaser thereafter aban¬ 
doning sale contract was not lien as 
against share of crop produced by 
another as tenant.—First Nat. Bank 
v. Milwaukee Grain Elevator Co., 287 
P. 678, 156 Wash. 551. 

80. lowa.—^McMaster v. Emerson, 80 
N.W. 389, 109 lowa 284. 

Minn.—Simmons v. Anderson, 47 N. 
W, 52, 44 Minn. 487. 

81. Minn.—Purdie v. Lekve, 230 N. 

W. 266, 180 Minn. 81. 

Mortgagor^s' lien on crops for rent 
immaterial 

A mortgage on all his right, title, 
and interest in crops that mortgagor 
“agrees to cultivate and produce dur¬ 
ing this year” on certain land did 
not give mortgagee a lien on crops 
raised on such land by mortgagor's 
tenants, who paid their rent in mon- 
ey, and not by sharing their crops, 
notwithstanding Crawford & M.Dig. 
§§ 6889, 6890, giving the mortgagor 
a lien on the crops for rent and sup¬ 
piles furnished by him to the ten- 
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ants.—Belcher v. Winter, 233 S.W. 
803, 150 Ark. 33. 

82, N.D.—State Bank of Bremen v. 
St. Anthony & Dakota Elevator Co., 
209 N.W. 351, 54 N.D. 264. 

Crop raised through agency of mort¬ 
gagor 

A tenant taking possession of land 
with notice of a valid outstanding 
crop mortgage, executed by the land- 
lord, and raising a crop according to 
the stipulations of the lease, brings 
the crop into existence through the 
agency of the mortgagor, and the 
mortgage attaches, notwithstanding 
stipulations for a cash rental.—State 
Bank of Bremen v. St. Anthony & 
Dakota Elevator Co., supra. 

Cash rental payable to assignee 
Where landowner ^ executes crop 
mortgage covering half interest in 
crop next maturing and subsequent¬ 
ly leases land to one with notice, 
who is to pay cash rental equivalent 
to value of half of crop to third 
party as assignee of lessor and 
mortgagor, lien of mortgage was not 
defeated.—State Bank of Bremen v. 
St. Anthony & Dakota Elevator Co., 
209 N.W. 351, 54 N.D. 264. 

83, Ala.—First Nat. Bank v. Craw¬ 
ford, 149 So. 228, 227 Ala. 188, de- 
nying certiorari 149 So. 230, 25 
Ala.App. 463. 

84, Okl.—Eckles v. Ray, 75 P. 286, 
13 Okl. 541. 

S.D.—Schlecht v. Hinrich, 210 N.W. 
192, 50 S.D. 360. 

85^ Ark.—^Watkins v. Wells, 290 S. 

W. 593, 172 Ark. 696. 

Tex.—Sewell v. Pierce, Civ.App., 244 
S.W. 1034, reversed on other 
grounds 245 S.W. 745. 
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the execution of the mortgage by the original ten- 
ant.®® 

Indcbtcdncss coveved, A mortgage incorporated 
in a contract of sale of real estate which secures 
payments due in any given year by giving a lien 
on the purchaser’s interest in ali grain grown on 
the land during that year secures the whole amount 
of the purchase price where that amount is due and 
payable by reason of a default in payments to be 
made, and not merely the amount which would be 
due that year if a default had not been made.®^ 

§ 292. Priorities in General 

Uniess waived, the lien of a mortgage, if first In 
point of time, is given preference. 

As hereinafter considered in § 297, the lien of 
a mortgage, where the statutory conditions with 
respect to execution, delivery, filing, or recording 
are complied with, is, if first in time, usually also 
held to be first in right, and, conversely, is held in¬ 
ferior to other valid liens prior in time. Priority 
of lien may be waived,^^ or, where secured by 
fraud, may be denied the party.s» The priority 
of a mortgage is not affected by the statement of 
the mortgagor, without authority from the mort- 
gagee, that the property is free from lien.^O 

• The question as to the identity of the property 
described in 'different mortgages does not present 
an issue as to priority.^l 


§ 293 

§ 293. Priority between Debts or Obligations 
Secured by Same Mortgage 

There is a diversity of opinion as to whether a 
mortgage securing several items of indebtedness secures 
them all equaliy or whether they are entitied to priority 
in the proceeds of the security according to the order in 
which they mature or are listed in the mortgage. 

In some jurisdictions a mortgage securing several 
items of indebtedness, in the absence of any special 
provision or agreement to the contrary, secures 
them all equaliy, so that no one has priority of lien 
over the other but all are entitied to share pro rata 
in the proceeds of the security;^ 2 ^nd the order 
in which the items of indebtedness are listed in the 
body of the mortgage,^^ or the priority of their 
maturity dates,^^ is insufficient to indicate any in- 
tended priority of lien for one over the others. 

In other jurisdictions, if there is no special pro¬ 
vision or agreement to the contrary, several notes 
secured by a mortgage have priority of lien and are 
entitied to payment from the proceeds of the mort- 
gaged property in the order in which they become 
due and payable, the note first maturing having 
preference and where two distinet kinds of lia- 
bility are secured, the proceeds must be applied 
primarily to the payment of the liability first men- 
tioned in the mortgage.^® The mortgage debtor 
cannot, after the execution of the mortgage, con- 
trol the application of the proceeds of sale-^"^ 


86 . N.C.—^Norfleet v. Baker, 42 S.E. 
544, 131 N.C. 99. 

87. N.D.—Bentler v. Brynjolfson, 
165 N.W. 553, 38 IST.D. 401. 

88 . Okl.—Kirkpatrick v. Oil Well 
Supply Co., 49 P.2d 712, 172 Okl. 
248. 

11 C.J. p 647 note 22. 

Acquiescence of agrent 
That mortgagee’s agent acquiesced 
in completed removal of mortgaged 
cattle to agister’s ranch did not 
raise issue of' waiver of, or estop- 
pel to assert, priority of mortgage 
lien over agister’s lien.—Lock v. 
Reed, Tex.Civ.App., 58 S.W.2d 892. 

Fennission to sell not waiver 
First crop mortgagee, expressly 
agreeing that hail insurer’s mort¬ 
gage should be prior, could not insist 
that insurer waived lien by permit- 
ting mortgagor to sell part of crop 
to pay insurer's note and harvesting 
expenses.—Home Ins. Co. v. Klous, 
Tex.Civ.App., 58 S.W.2d 176, error re- 
fused. 

Beplevin 

The owner of a senior mortgage 
does not waive the priority of his 
lien by taking a judgment in replevin 
for money and issuing execution 


thereon.—^Baker v. Coffman, 24 Ohio 
N.P.,N.S., 259. 

89. Or,—Snell, etc., Co. v. Baker 
City Nat. Bank. 45 P. 783, 29 Or. 
250. 

Wash.—Puget Sound Realty Asso¬ 
ciates v. Catlett, 145 P. 617, 83 
Wash, 495. 

11 C.J. p 647 note 23. 

90. Wash.—^Puget Sound Realty As¬ 
sociates V. Catlett, supra. 

91. Ga.—Our Bank v. Corry, 89 S.E. 
365, 145 Ga. 385. 

92. N.J.—^Abrams v. Brown, 195 A. 
810, 122 N.J.Eq. 563. 

Grouping of indebtedness 
Where mortgage secured three 
notes which were .grouped together 
at outset of mortgage in one total 
amount, and no preference in pay¬ 
ment out of security was indicated, 
inference arose that no preference 
was intended.—Carr v. Stencel, 270 
N.W. 261, 278 Mich, 182. 

Controlling equity not shown 
Where a party acting at the same 
time as president and manager of a 
bank and trustee for minors obtained 
a mortgage as security for the unse- 
cured and equaliy meritorious claims 
of the bank and the minors. no 
equity arose which gave the claim 
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of the minors preference over the 
claim of the bank to the security, 
but each was entitied to a ratable 
distribution of the proceeds there- 
from.—Carr v. Stencel, supra. 

Priority of lien shown 
Where proceeds of resale of stock 
of drugs were required by chattel 
trust to be applied first on note and 
then on expenses of sale, purchaser 
individually charged with expenses 
of sale had no lien on drugs superior 
to that of transferee of purchase- 
money note,—^Rhodes v. Preeman, 14 
F.2d 247, 56 App.D.C. 355- 
Assignment of part of claim secured 
as transferring pro tanto interest 
in mortgage security see infra § 
315. 

93. Mich.—Carr v. Stencel, 270 N.W. 
261, 278 Mich. 182. 

94. Mich.—Carr v. Stencel, 270 N, 
W. 261, 278 Mich. 182. 

N.J.—^Abrams v. Brown, 195 A. 810, 
122 N.J.Eq. 563. 

95. U.S.—McDonnell v. Burns, Mo., 
83 F. 866, 28 C.C.A. 174. 

11 C.J, p 649 note 48. 

96. Me.—Low V. Allen, 41 Me. 24S. 

97. lowa.—Wyland v. Griffith, 64 N. 
W. 673, 96 lowa 24. 
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§ 294. Priority between Mortgages 

Subject to the effect of registratlon statutes and the 
effect of taking possession of the property mortgaged, 
mortgages generally have priority according to the order 
in which they attach as liens to the property mortgaged, 
uniess Intervening equities Interfere, 

Although, in the absence of the effect of registra- 
tion statutes, the right of priority as between a 
senior and junior mortgagee is subject peculiarly to 
the rules of equity jurisprudence,^^ and a subse- 
quent mortgagee may gain priority by virtue of an 
estoppel in general, successive chattel mortgages 
on the same property,^ including duly recorded gen¬ 
eral mortgages covering after-acquired personal 
property,2 have priority and the holders thereof 


are entitled to priority of pa 3 mient out of the pro- 
ceeds of the property according to the order in 
which they attached as liens thereon. 

Ordinarily the lien of a mortgagee who has no- 
tice, either actual or constructive, of the rights of 
another to a prior chattel mortgage,^ as where 
the second mortgagee has actual knowledge that 
the first mortgage covers after-acquired property,4 
will be subordinated to the rights of that other; 
and where the second mortgagee accepts his mort¬ 
gage with knowledge or notice of a prior mortgage 
he is precluded from asserting priority of his 
claim,5 except, in some jurisdictions, as against a 
prior unrecorded mortgage or mortgage recorded 


9«. Tex.—Sprin&field Third Nat. 
Bank v. National Bank of Com- 
merce, Civ.App., 139 S.W. 665. 
Actions to determino priorities see 
infra § 310 a. 

99. Wash.—^Eltopia Finance Co. v. 

Colley, 219 P. 24, 126 Wash. 554. 

11 C.J. p 649 note 52. 

Settlement ou hasis of nonezistent 
provision 

Where the first and second crop 
mortgagees, in settling accounts at 
the end of the crop season, treated 
the first mortgage as providing for 
future advances, neither the second 
mortgagee, nor its successors could 
thereafter set up the fact that the 
mortgage did not so provide.—Elto- 
pia Finance Co. v. Colley, supra, 
Antedatiug insufflcieut to estahlish 
estoppel 

That mortgage executed, filed and 
delivered in October and the ac- 
knowledgment were antedated to 
June does not estop mortgagee to as- 
sert their validity, as against sub- 
sequent mortgage executed in De¬ 
cember to secure debt incurred dur- 
ing period between date of former 
mortgage and date of its filing.— 
Tenney Co. v. Thomas, 237 N.W. 710, 
61 N.D. 202. 

Estoppel not shown 
Sureties held not estopped to deny 
discharge of trust deeds securing 
them against loss by indorsing notes 
for money borrowed to pay judgment 
on bond.—^Fleming v. Branham, 139 
S.B. 267, 148 Va. 510. 

1. U.S.—Martin v. Arctic Ice Ma- 
chine Co., C.C.A.Tex., 29 F.2d 155. 
Ga.—Lord v. Sledge & Norfleet, 152 
S.E. 121, 41 Ga,App. 18. 

111.—^Payne v. Brownlee, 196 111.App. 
108. 

Mont.—Loud v. Hanson, 164 P. 544, 
53 Mont. 445. 

N.D.—State v. Strong, 201 N.W. 858, 
52 N.D. 197—Citizens’ State Bank 
of Selfridge v. Winmill, 182 N.W. 
457, 48 N.D. 44. 

Tex.—Church v, Western Finance 
Corporation, Civ.App., 22 S.W.2d 
1074. . I 


Prior recorded mortgage 
A mortgage taken subsequent to a 
prior properly recorded or filed mort¬ 
gage on the same property is in¬ 
ferior thereto.—Foglesong v. Farm- 
ers' State Bank of Brentford, 223 N. 
W. 49, 54 S.D. 288. 

Mortgagee’s joinder in note to snb- 
sequent mortgagee 
Although prior mortgagee of crop 
joined mortgagor in execution of 
note to subsequent mortgagee, the ti- 
tle of the subsequent mortgagee was 
subordinate to that of the prior mort¬ 
gagee, prior mortgagee not having 
either signed the subsequent mort¬ 
gage or waived rights under prior 
mortgage.—Home Supply Co. v. Al- 
mon, 81 So. 179, 17 Ala.App. 3. 
Eztent of second mortgagee’s rights 
Rights of first lienholder under 
mortgage are paramount, and second 
mortgagee is only entitled to the 
equity remaining after first mort¬ 
gage debt is paid, his written con- 
sent to a sale and disbursement of 
the funds in liquidation of the first 
mortgage debt not being required.— 
Neal V. State, 168 P. 247, 14 Okl.Cr. 
121 . 

Ezposare to sale of property 
Where automobile was not part of 
stock of goods when mortgage was 
executed, subsequent acts of mortga¬ 
gor in exposing it to sale cannot 
destroy mortgage under statute de- 
claring void mortgages on a stock 
of goods exposed to sale in the regu- 
lar course of business, and such 
mortgage would be superior to mort¬ 
gage given while car was exposed 
for sale.—^Laredo Nat, Bank v. Stein- 
hardt, Tex,Civ.App., 15 S.W.2d 130. 

Livestock and increase 
Prior mortgagee of live stock and 
increase is entitled to possession as 
against subsequent mortgagee of live 
stock and increase, in the absence of 
evidence that mortgagor purchased 
additional livestock, after execution 
of prior mortgage, since livestock 
mortgaged to subsequent mortgagee 
was either original stock covered by 
prior mortgage or “increase” there- 
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of.—John Deere Plow Co. v. Gooch, 
91 S.W.2d 149, 230 Mo.App. 150. 

Bents 

Assignee of rents embraced in 
mortgage which was recorded April 

4, 1932, held entitled to priority of 
right as against subsequent assignee 
of rents whose mortgage was dated 
Jan. 6, 1933.—Bank of Florala v. 
Williams, 163 So. 321, 230 Ala. 676— 
Bank of Florala v. Williams, 163 So. 
905, 26 Ala.App. 619. 

2 . Fla.—Hyman v. City Trust Co., 
128 So. 611, 99 Fla. 1202. 

Mortgage held superior 
Second mortgage is subsequent to* 
first mortgage where the second 
mortgagee took with knowledge of 
the first mortgage and there was no 
provision in the first mortgage which 
attempted to make it a floating 
charge on shifting property.—Diana 
Paper Co. v. Wheeler-Green Electric 
Co., 240 N.T.S. 108, 228 App.Div. 577. 
Bealty mortgage with after-acquired 
persoualty clause 

When mortgagor executes realty 
mortgage containing after-acquired 
personal property clause, subsequent 
chattel mortgage purporting to cover 
in whole or part same personalty is 
subordinate to lien of prior realty 
mortgage with after-acquired person¬ 
al property clause.—IJerold v. Coh- 
rone Boat Co., 292 N.Y.S. 81, 249 
App.Div. 318. 

3. Neb.—^First Nat. Bank v. Toung, 
247 N.W. 586, 124 Neb. 598. 

Mortgagee as bona fide purchaser see 
infra §§ 307-309. 

4i N.T.—^Diana Paper Co. v. Whee¬ 
ler-Green Electric Co., 240 N.Y.S. 
108, 228 App.Div. 577. 

5. Tenn.—^Hamblen Motor Co. v. 
Miller & Harle, 266 S.W. 99, 150 
Tenn. 602. 

Inquiry iuto claim required 
Notice that mortgagors claimed 
certain notes were secured by ad- 
vance clause in prior mortgage was 
sufficient to put mortgagees on in¬ 
quiry.—Union Bank & Trust Co. v. 
Wieck, 29 P.2d 384, 9(5 Mont. 132. 
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subsequent to the time limited by statute therefor, 
unless the second mortgage is merely of the mort- 
g^agor^s right to redeem from the prior mortgage 
and not of the property itself.® 

Under the registration statutes in force in various 
jurisdictions a mortgage, if recorded, or if posses- 
sion is taken thereunder, precedes a prior unrecord- 
ed mortgage,7 irrespective of whether or not the 
second mortgagee had notice.^ Also, under statutes 
providing that a mortgage shall be absolutely void 
as against subsequent mortgagees in good faith un¬ 
less filed or recorded or accompanied by a change 
of possession, an unfiled chattel mortgage is post- 
poned to the lien of a subsequent mortgage taken 
in good faith, although the latter mortgage is not 
filed or recorded,^ although the first mortgage is 
filed before the second is filed.i^^ A verbal mort¬ 
gage, not coupled with possession by the mortgagee, 
will not take precedence over a subsequent written 
mortgage taken without notice of the secret lien of 
the verbal mortgageA^ Under a statute declaring 
a mortgage void unless acknowledged, a subsequent 
mortgage, although securing an antecedent debt, is 
superior in right to a prior unacknowledged mort- 
gage,^^ especially where such written mortgage is 
recordedA^ A second mortgagee cannot complain 


that the mortgagor permitted the first mortgagee to 
resort to the property for payment, even if it en- 
tirely exhausted the security,^^ and the purchaser 
from the first mortgagee in such case takes good 
title as against the second mortgagee.^^ 

The lien of a mortgage which conveys a legal 
title is prior to the lien of a prior mortgage which 
conveys only an equitable title,^^ where the legal 
mortgagee, when he took his mortgage, had no 
knowledge of the equitable mortgage.^’' Under a 
statute providing that a mortgage shall be void as 
to third persons, unless the property be delivered 
to the mortgagee or the mortgage provide that it 
remain with the mortgagor and is accompanied 
with an affidavit of good faith, a mortgage of a 
stock of goods providing that the mortgagor may 
continue to sell them in the usual course of trade 
is inferior to a subsequent mortgage on the same 
goods.^s 

Consideration. A mortgage without considera- 
tion must yield to one given on good considera¬ 
tioni^ A subsequent mortgage taken in consiuera- 
tion of an antecedent debt is inferior to a prior 
mortgage regardless of whether or not the first 
mortgage was recordedi® A recorded mortgage 


Beasonalble sbowzL 

Mortgagee, put on inquiry by no¬ 
tice that mortgagors claimed certain 
notes were secured by advance clause 
in prior mortgage, held to have made 
reasonable inquiry by examining 
mortgages, ascertaining that they 
contained no advance clause, and 
giving prior mortgagee opportunity 
to read their mortgage.—Union Bank 
& Trust Co. V. Wieck, 29 P.2d 384, 96 
Mont. 132. 

Mortgage by agent holding title 
Where an owner of personalty 
executes a bili of sale to another 
who executes a mortgage thereon 
and delivers the proceeds to the own¬ 
er, the possession of the property 
remaining with the owner and the 
bili of sale not being recorded, the 
buyer acting merely as the agent of 
the owner in the obtaining of the 
loan, such mortgage is superior to a 
subsequent mortgage by the owner 
to a mortgagee having actual knowl¬ 
edge of the prior mortgage.—^lowa 
Nat. Bank v. Citizens* Nat. Bank of 
Woonsocket, R.I., 172 P. 924, 70 Okl. 
1 . 

e. Mass.—Connecticut Valley Onion 
Co. V. Pielock, 183 N.B. 526, 281 
IVLass. 287. 

7. Mo.—Ingersoll Co. v. Belt, App., 
71 S.W.2d 118—Humphreys Sav. 
Bank v. Carpenter, 250 S.W, 618, 
213 Mo.App. 390. 

Or.—Carnes v. Manning, 248 P. 137, 
118 Or. 666. 


RI.—Royal Plan v. Reliable Auto 
Pinance Corporation, 195 A. 510. 
XJnrecorded trust receipt 
Mortgagee claiming under recorded 
mortgage of automobiles from deal- 
er, without notice of prior unrecord- 
ed trust receipts executed by dealer 
to plaintiff, had superior claim to 
that of plaintiff.—^Forgan v. Bridges, 
Mo.App., 281 S.W. 134. 

8 . U.S.—In re Baumgartner, C.C.A. 

Wis., 55 F.2d 1041. 

3. Kan.—Dixon v. Tyree, 139 P. 

1026, 92 Kan. 137. 

11 C.J. p 649 note 55. 

10. lowa.—lowa State Bank of Ft. 
Madison v. Bradfteld, 215 N.W. 
602, 204 lowa 488. 

11 C.J. p 649 note 56. 

11. Neb.—Mueller v. Parcel, 99 N. 
W. 684, 71 Neb. 795. 

12 . Wash.—Smith v. Allen, 138 P. 
683, 78 Wash. 135. 

13. Ga.—^Wilkins v. Friedman, 139 
S.E. 113, 37 Ga.App. 141. 

14. Minn.—Carity Motors v. Eichten, 
249 N.W. 190, 189 Minn. 310. 

11 C.J. p 649 note 59. 

15. Ga.—Read Phosphate Co. v. 
Brooks, 89 S.E. 528, IS Ga.App. 356. 

11 C.J. p 649 note 60. 

16. Ala.—Houston Nat. Bank of 
Dothan v. J. T. Edmonson & Co., 
75 So. 568, 200 Ala. 120. 

Title conveyed by mortgage see su¬ 
pra § 175. 


Attempted couversiou of equitable 
into legal mortgage 
Where a mortgagor gave a mort¬ 
gage on his crop to a mortgagee 
prior to January Ist of the year in 
which the crop was growm and sub¬ 
sequent to that date gave another 
mortgage on the same crop to an¬ 
other mortgagee, his giving of an¬ 
other mortgage to the first mortga¬ 
gee after the execution of the sec¬ 
ond mortgage does not convert the 
first mortgagee’s prior equitable 
mortgage into a prior legal mort¬ 
gage so as to give the first mort¬ 
gagee priority of lien over the sec¬ 
ond mortgagee.—Houston Nat. Bank 
of Dothan v. J. T. Edmonson & Co., 
supra. 

17. Mo.—Page V. Riggins, App., 20 
S.W'.2d 164. 

18. Mo.—Leopold v. Silverman, 16 
P. 580, 7 Mont. 266. 

19. Colo.—Machette v. Waniess, 2 
Colo. 169. 

Mortgage voluntarily executed 

Mortgage voluntarily executed and 
recorded by mortgagor without 
knowledge of mortgagee, and accept- 
ed by him thereafter, the mortgagor 
acting to avoid obligation to another 
creditor, does not have precedence 
over unrecorded equitable mortgage 
lien.—Hagist v. Vogt, Tex.Civ.App., 
280 S.W. 350, reversing 276 S.W. 959. 

20. U.S.—Singletary v. General Mo¬ 
tors Acceptance Corporation, C.C. 
A.Ga., 73 F.2d 453. 
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given to secure future advances within a stated 
amount is superior, to the extent of the advances 
made within the amount stated, to a second mort- 
gage on the same property executed and recorded 
prior to the time the future advances were made,2i 
especially, if at the time of making the additional 
advance the first mortgagee had no notice of the 
rights of the second mortgagee,^^ but the lien of a 
senior mortgage which makes no provision for sub- 
sequent advances,^^ or under which the advances 
are optional,^^ does not give priority of security for 
advances made by the senior mortgagee subsequent 
to the execution of the junior mortgage. 

Effeci of iaking possession, Where neither mort¬ 
gage is recorded, the mortgagee first securing pos- 
session has priority and, in jurisdictions where 
mortgages must be recorded or filed in the county 
of the mortgagor^s residence in order to constitute 
a lien, a second mortgagee in possession of the 
property mortgaged is entitled to prevail over a 
first mortgagee where both mortgages were record¬ 
ed in a Qounty other than that of the mortgagor^s 
residence.26 The lien of a second mortgage dis- 
places the lien of a first mortgage where the sec¬ 
ond mortgagee takes possession of the ch^ttels on 
the failure of the first mortgagee to take posses¬ 
sion thereof,27 or to extend his mortgage as re- 
quired by statute,^8 within the statutory period after 


maturity of the debt secured by the first mortgage. 
Under a statute providing that a mortgage shall 
be void as against creditors, subsequent purchasers, 
and encumbrancers in good faith, unless filed or re¬ 
corded, where a prior mortgage has not been re¬ 
corded at the time a second mortgage is given, but 
possession is taken under the prior mortgage bcfore 
the second mortgage is recorded, the first mortgage 
has priority.29 It has been held that, where the 
mortgage is void as to other creditors because not 
filed, the mortgagee, if he takes possession of the 
mortgaged property with the consent of the debtor, 
may hold the property as pledgee.^® 

PurcJtase-money mortgages, Where on the sale 
of personalty title passes to the purchaser prior to 
the execution of a mortgage to the seller as se¬ 
curity for payment of the purchase price, a prior 
mortgage executed by the purchaser covering such 
property, as a prior mortgage covering after-ac- 
quired property, is superior to the chattel mortgage 
of the seller ;^^ but if no title passes to the pur¬ 
chaser until after, or except upon, the execution of 
a mortgage by the purchaser to the seller as security 
for payment of the purchase price, the lien of such 
purchase-money mortgage is superior to the lien of 
any mortgage covering such property executed by 
the purchaser prior thereto,^2 except that a mort¬ 
gage on future chattels may prevail against an un- 


21. Minn.—Carity Motors v. Eich- 
ten, 249 N.W. 190, 189 Minn. 310. 

Tex.—Cason, Monk & Co. v. Baker, 
Civ.App., 62 S.W.2d 592—Cattle 
Raisers' Loan Co. v. First Nat. 
Bank, Civ.App., 54 S.W.2d 857, er¬ 
ror dismissed. 

Actual notice immaterial 
Actual notice by tbe flrst mortga¬ 
gee of the existence of the subse¬ 
quent mortgage does not divest the 
first mortgage of its superiority of 
lien for advances made thereafter, 
even though the mortgage did not 
require the mortgagee to make such 
advances but left him the option to 
do so or not.—Cattle Raisers’ Loan 
Co. V. First Nat. Bank, supra. 

22 . Ala.—^Parmers' Union Ware- 
house Co. V. Barnett Bros., 137 So. 
176, 223 Ala. 435. 

23. Wash.—Palmer v. Cochrane 
Brokerage Co., 217 P. 1007, 126 
Wash. 169. 

Expenses of sale 

A senior mortgagee who sells the 
mortgaged article on delivery by the 
mortgagor is entitled to deduct from 
the proceeds the cost of handling 
and selling.—^Palmer v. Cochrane 
Brokerage Co., supra. 

24. Tex.—G. M. Carleton Bros. & 

Co. V. Bowen, Civ.App., 193 S.W. 
732, , 


25, Mass,—^Keepers v. Fleitmann, 
100 N.E. 333, 213 Mass. 210. 

26. Ark.—Jones v. Ross, 14 S.W.2d 
239, 179 Ark. 116. 

27. Colo.—Conrad v. National Bank 
of Wray, 242 P. 676, 78 Colo. 485. 

Constructive possession 
Constructive possession equivalent 
to actual possession is obtained by 
the second mortgagee duly recording 
and extending his mortgage.—Farm- 
ers’ State Bank of Brighton v. Anglo 
American Mill Co., 231 P. 1’56, 76 
Colo. 309. 

28, U.S.—^Radetsky v. Gramm-Bern- 
stein Motor Truck Co., C.C.A.C 0 I 0 ., 
4 F.2d 965. 

28. Okl.—Garrison v. Carpet Co., 97 
P. 978, 21 Okl. 643, 129 Am.S.R. 
799. 

11 C.J. p 649 note 61. 

30. N.T.—Blumenthal v. Lynch, 11 
N.Y.S. 382, 25 Abb.N.Cas. 85. 

31. Fla.—Central Farmers’ Trust 
Co. v. McCampbell Furniture 
Stores. 174 So. 748, 127 Fla. 721, 
128 Fla. 60—Hyman v. City Trust 
Co., 128 So. 611, 99 Fla. 1202. 

111.—^American Banking Co. v. Gener¬ 
al Motors Acceptance Corporation, 
248 IlLApp. 385. 

Utah.—^Wasatch Livestock Loan Co. 
V. Lewis & Sharp, 35 P.2d 835, 84 
Utah 347. 


Wash.—John Hancock Mut. Life Ins. 
Co. V. Lewis Realty & Investment 
Corporation, 23 P.2d 572, 173 Wash. 
444. 

32. Fla. — McCampell Furniture 
Stores V. Central Farmers’ Trust 
Co., 158 So. 283, 117 Fla. 351. 

N.D.—Fleckten v. Ward County 

Farmers’ Press, 213 N.W. 498, 55 
N.D. 399. 

Tex.—Hamilton Nat. Bank v. Harrls, 
Civ.App., 260 S.W. 318. 

Wash.—John Hancock Mut. Life Ins. 
Co. V. Lewis Realty & Investment 
Corporation, 23 P.2d 572, 173 Wash. 
444. 

Delivery prior to sale immaterial 
Purchase-money mortgage, execut¬ 
ed at sale of threshing machine pre- 
viously delivered to buyer, is su¬ 
perior to prior mortgage given by 
buyer.—Schnirring v. Stubbe, 225 N. 
W. 389, 177 Minn. 441. 

Failure to retais. Heii in bili of sale 
immaterial 

Where defendants, having a half 
interest in a laundry property, gave 
a mortgage covering all the property 
to a bank, and on the day the mort¬ 
gage was recorded purchased from 
plaintiff the other undivided half 
interest, plaintiff not retaining a lien 
in the bili of sale, but taking a mort¬ 
gage to secure the purchase price 
which' he filed forthwith, the trans- 
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recorded purchase-money mortgage.^^ A purchase- 
money mortgage executed on the sale of personalty 
is inferior to the lien of a prior purchase money 
mortgage executed by the seller on his purchase of 
the property.34 

The lien of a mortgage, given to secure the pay- 
ment of a part of the purchase price of chattels 
thereafter annexed to realty, will be protected as 
against a prior mortgage on the realty so far as 
it does not diminish the security which the real 
estate mortgagee would have had if there had been 

no annexation.25 

Priority betzveen crop mortgages. In general the 
lien of the first of two crop mortgages is the prior 
lien^® especially if the first mortgage is recorded.37 
So it has been held that a recorded mortgage on 
an unplanted crop is superior to a subsequent mort¬ 
gage on the crop after it was planted;38 but in 
some jurisdictions a recorded mortgage on an un¬ 
planted crop is inferior to a subsequent mortgage 
executed after the crop was planted where the 
second mortgagee had no other notice of the first 
mortgage except the record thereof, although, if 


the second mortgagee had actiial knowledge of the 
first mortgage wheii he took his mortgage, it is 
inferior to such first mortgage.^^^ Hovvever, a mort¬ 
gage on crops executed before the mortgagor leased 
the land is inferior to a mortgage on such crops 
executed v.dth the lease as security for the rent,^^ 
or to seed grain notes executed to obtain seed for 
the crop;-^i but it is superior to a mortgage ex¬ 
ecuted with the lease securing unpaid rent -for a 
former year.^2 c^-op mortgage covering the 
crops of a future year or years for an indebtedness 
created in the year the mortgage was given, since 
it is only an equitable mortgage good between the 
parties, is inferior to a subsequent crop mortgage to 
secure advances to enable the production of the 
crop covered by the latter mortgage but a prior 
equitable mortgage is superior to the lien of a sub¬ 
sequent legal mortgage taken by a party who has 
notice of the rights of the equitable mortgagee.'^'^ 
A mortgage covering the mortgagor’s interest in 
“the summer fallow to be prepared by the mort¬ 
gagor’’ does not cover the crop grown on the land 
fallowed as against a subsequent mortgagee of such 
crop.45 A chattel mortgage covering that portion 


fer by bili of sale and the taking of 
the mortgage were so related in 
point of time as to be one transac- 
tion so that the bank's lien was in¬ 
ferior to the plaintiff's lien.—Central 
Texas Exch. Nat. Bank v. Sparkman, 
Tex.Civ.App.. 228 S.W. 297. 

ISortgage executed betweeu order and 
shipment of goods 

A mortgage on goods given by the 
buyer after he had ordered them and 
before their shipment is inferior to 
a subsequent mortgage given by the 
buyer at the time the goods were 
shipped to secure the purchase price 
where the order provided that the 
buyer should give security before 
taking title to the property.—^Klimes 
V. Jones, 7 Tenn.App. 583. 
SCortgage trausferred from old to 
pnrchased article 

Mortgage taken on new truck in 
lieu of mortgage on old truck, by 
mortgagee knowingr of trade-in 
transaction, and to enable owner to 
trade in old truck, would be inferior 
to seller's mortgage on new truck for 
purchase price.—Harrington v. In¬ 
terstate Securities Co., Mo.AppI, 67 
S.W.2d 438. 

33. S.C.—^Perkins v. Loan, etc., 

Bank, 20 S.E. 759, 43 S.C. 39. 

34. Vt.—Campbell v. Bryant, 129 A. 

299. 98 Vt. 486.. 

35. N.J.—^Kramer v. Yocum, 144 A. 

188, 104 N.J.Eq. 79. 

Bostponeznent of real estate mort¬ 
gage immaterial 

The po.stponement of the real es¬ 
tate mortgage given prior to the 

14 C.J.S.-59 


exeeution of the chattel mortgage to 
the lien of a real estate mortgage 
given subsequent to the exeeution of 
the chattel mortgage will neither 
increase nor decrease the rights of 
the real estate mortgagee as against 
the chattel mortgagee.—^Kramer v. 
Yocum, supra. 

36. Colo.—Wolf V. Larimer County 
Bank & Trust Co., 246 P. 285, 79 
Colo. 376. 

Collateral character of debt immate¬ 
rial 

Mortgage, including grain not cov¬ 
ered by previous mortgage, held su¬ 
perior to subsequently executed 
mortgages, whether note secured by 
new mortgage was principal obliga- 
tion or collateral to notes secured by 
original mortgage.—^Wolf v. Larimer 
County Bank & Trust Co., supra. 
Selectioa of portioa of crop covered 
Where one secures a first lien on 
portion of crop and later another se¬ 
cures lien on the remainder, the first 
mortgagee has prior right to select 
portion of crop to be applied to satis- 
faction of his mortgage.—^Dallas 
Joint Stock Land Bank v. Henry & 
Younce, Tex.Civ.App.. 78 S.W.2d 725. 

Mortgage by holdover tenant 

Prior crop mortgage given by hold¬ 
over tenant in possession held su¬ 
perior to crop mortgage given after 
making formal lease.—^Abbeville 
State Bank v. Wiley Fertilizer Co., 
140 So. 431, 224 Ala. 421. 

CancellatioxL of lease and exeeution 
of new one to mortgagor 
Where a lessor permits lessee to 
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remain in possession and cultivate 
the premises after an agreement to 
cancel the existing lease, and the 
lessee gives a crop mortgage to a 
third person on crops to be grown 
on such premise, of which mortgage 
lessor has notice, and lessor there¬ 
after leases the premises to the 
mortgagor under a new lease, taking 
a second chattel mortgage on the 
crops for rent, the lien of the first 
mortgage is prior, and lessor is es- 
topped to question its validity.— 
Bank of Roberts v. Olaveson, 221 P. 
563, 38 Idaho 234—Bank of Hoberts 
v. Olaveson. 221 P. 560. 38 Idaho 223. 

37. Ala.—Metcalf v. Clemmons-Pow- 
ers & Co., 76 So. 9. 200 Ala. 243. 

38. Ariz.—First Nat. Bank v. Yuma 
Nat. Bank, 245 P. 277, 30 Ariz. 188. 

39. Colo.—J. I. Case Threshing 
Mach. Co. V. Glass & Bryant Mer- 
cantile Co., 223 P. 35, 74 Colo. 535. 

49. Minn.—Massey-Harris Harvester 
Co. V. IMoorhead Parmers’ Elevator 
Co., 222 N.W. 571, 176 Minn. 90. 

41. Minn.—Massey-Harris Harvester 
Co. V. Moorhead Farmers* Elevator 
Co., supra. 

42. Minn.—Massey-Harris Harvester 
Co. V. Moorhead Parmers’ Elevator 
Co., supra. 

43. Miss.—Coffey v. Land, 167 So. 
49—^Butler Mercantile Co. v. 
Cruise, 166 So. 325, 175 Miss. 200. 

44. Neb,—Kelly v. Kannarr, 225 N. 
W. 230, 118 Neb. 472. 

45. Wash.—Parmers' & Merchants’ 
Bank of Walla Walla v. Small, 
229 P. 531, 131 Wash. 197. 
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of a crop due a joint owner as rental given by a 
purchaser of the joint owner’s interest in the realty 
as security for the purchase price is superior to a 
prior mortgage on the entire crop given by another 
joint owner and third person who farmed the 
land46 

Priority betzveen crop and real estate morfgages. 
In general, the rights of a crop mortgagee as 
against a mortgagee of the land on which the crop 
is grown under a prior mortgage are no greater 
than those of his mortgagor,^^ and a crop mortgage 
is subject to a prior mortgage on the land on which 
the crop is grown.^s However, since as appears 
in the CJ.S. title Mortgages § 313, also 41 CJ. p 
625 notes 91-95, the right of the holder of a mort¬ 
gage on real estate, pledging the rents and income 
as security, do es not arise until action has been 
commenced to enforce collection of the debt, the 
lien of a mortgage on crops raised on the land is 
generally superior to the lien of a real estate 
mortgage on the land where the real estate mort¬ 


gage has not been foreclosed or an attempt made 
to do so;^9 and a chattel mortgage, whether on 
present or future crops, which attaches as a lien 
on the crops ‘before a real estate mortgagee ob- 
tains possession of the realty under a prior real 
estate mortgage which also covers the rents, issues, 
and profits is a superior lien on the crops to the 
lien of such real estate mortgage.®^ In jurisdic- 
tions where a real estate mortgage gives a lien on, 
and not title to, the mortgaged premises, for a 
consideration of which see the CJ.S. title Mort¬ 
gages § 1, also 41 C.J. p 273 note 1-p 281 note 22 ^ 3 , 
a crop mortgage which attaches while the mort- 
gagor is in possession is superior to a prior real 
estate mortgage or deed of trust covering the rents, 
issues, and profits to the extent of the crops grow- 
ing and maturing upon the mortgaged premises up 
to the time of the expiration of the period of re- 
demption from sale under order of foreclosure of 
the real estate mortgage.^ ^ Also, in some jurisdic- 
tions, a chattel mortgagee of crops has a superior 


46. Tex.—^American Trust & Sav- 
ings Bank v. Whitaker, Civ.App., 2 
S.W.2d 356, error dismissed. 

47. Ala.—Buchmann v. Callahan, 
131 So. 799, 222 Ala. 240. 

4& Ala.—^Whitaker v. Lohm, 149 So. 
717, 25 Ala.App. 516. 

4 ^. lowa.—Hanson v. Sheffer, 219 N. 
W. 529, 205 lowa 1191—First Nat. 
Bank v. Security Trust & Sav. 
Bank of Charles City, 181 N.W. 
402, 191 lowa 842. 

50. Mont.—Morton v. Union Cent. 
Life Ins. Co., 261 P. 278, 80 Mont. 
593. 

Aetion, to ohtaln possession insuffi- 
cient 

Mortgagee, suing tenant for pos¬ 
session, gained, at most, construc¬ 
tive possession, insufficient to create 
lien on mortgagor’s share of crop as 
against crop mortgagee.—Morton v. 
Union Cent. Life Ins. Co., supra. 

51. Cal.—Bank of America Nat. 
Trust & Savings Ass’n v. Bank of 
Amador County, 28 P.2d 86, 135 
Cal.App. 714—First Nat. Bank v. 
Garner, 266 P. 849, 91 Cal.App. 176. 

Fla.—E. C. Fitz & Co. v. Eldridge, 
176 So. 539. 

Chio.—Connecticut Mut. Life Ins. Co. 
V. Shelly Seed Corporation of Hol- 
gate, 189 N.E. 654, 46 Ohio App. 
548. 

“Up until the time the mortgagee 
has chosen to exercise his right to 
perfect his lien on the rents, issues, 
and profits, any intervening lien ac- 
Quired upon them must take preced- 
ence and be held superior.”—South¬ 
ern Trust Co. V. First City Bank &, 


Trust Co. of Hopkinsville, 82 S.W. 
2d 205, 208, 259 Ky. 151. 

Mortgagor not in possession 

However, crops grown by a lessee 
of the mortgagor after foreclosure of 
the real estate mortgage and during 
the period of redemption are not 
subject to a crop mortgage exeeuted 
by the mortgagor subsequent to the 
institution of the action for fore¬ 
closure of the real estate mortgage 
but prior to the foreclosure sale.— 
Shintaffer v. Bank of Italy Nat. 
Trust & Savings Ass'n, 13 P.2d 668, 
216 Cal. 243. 

Befault of prior debt immaterial 

Trust deed on land which gave 
holder right to possession, rents, is¬ 
sues, and profits, and appointment of 
receiver in case of default, constitut- 
ed only passive lien upon growing 
beet crop, and where lien had not 
been ripened into active lien by re- 
ceivership, mortgage on crop given 
by owners in possession held su¬ 
perior to lien of trust deed regard- 
less of mortgagee’s knowledge when 
he accepted mortgage of defaulted 
state of paper which trust deed se- 
oured.—Tolland Co. v. First State 
Bank of Keenesburg, 35 P.2d 867, 
95 Colo. 321, 

Bealty mortgage not in terms cover- 
ing produce 

Real estate mortgage not in terms 
covering fruit crops was not lien 
thereon, and subsequent crop mort¬ 
gage gave prior right to proceeds of 
fruit, notwithstanding receivership 
in proceedings to foreclose real es¬ 
tate mortgage where the fruit was 
severed before foreclosure sale.— 
Haines City Citrus Growers’ Ass’n v. 
Petteway, 145 So. 183, 107 Fla. 344. 

930 


Crop well advanced at time of fore¬ 
closure 

Mortgage given by landowner on 
orange crop for current year and on 
succeeding crops until debt should 
be paid held to give mortgagee lien 
on succeeding year’s crop superior to 
lien of earlier purchase-money mort¬ 
gage given on land containing 
orange grove, where both mortgages 
were exeeuted subsequently to en- 
actment of crop lien statute, and 
where crop was well advanced and 
default in purchase-money note had 
not occurred at time of giving crop 
lien.—Hughes v. Summit Realty Co., 
162 So. 343, 120 Fla. 136. 

Notice of realty mortgage immaterial 

Chattel mortgagee had claim to 
crops superior to real estate mortga¬ 
gee, where chattel mortgagee acquir- 
ed title before real estate mortgagee 
ever acquired constructive posses¬ 
sion, irrespective of whether chattel 
mortgagee had notice of clause in 
real estate mortgage giving equitable 
chattel lien on after-acquired prop- 
erty.—Connecticut Mut. Life Ins. Co. 
V. Shelly Seed Corporation of Hol- 
gate, 189 N.E. 654, 46 Ohio App. 548. 

Marshaliug assets 

As respects priority between hold¬ 
er of trust deed on land and chattel 
mortgagee of beet crop and other 
personalty of same obligor over right 
to proceeds from sale of beet crop 
where deficiency judgments had re- 
sulted from sales of both land 
and personalty under foreclosures, 
chattel mortgagee in resorting to 
beet crop only after sale of other 
security and application of proceeds 
had showed necessity therefor prop- 
erly marshaled assets.—Tolland Co. 
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right, as against a real estate mortgagce of the 
l.nnd on Vv^hich the crops were gTown, to crops sev- 
ered £rom the soil prior to a sale of the land under 
foreclosure of the real estate mortgage, althoug*h 
subsequent to the appointrnent of a rcccivcr in the 
foreclosure suit.52 On the other hand, the rights 
of a real estate mortgagee or of those holding un¬ 
der or through him after possession, or the right to 
possession, of the realty lias been obtained under 
foreclosure proceedings are superior to those of a 
subsequent mortgagee of the crops grown on the 
land in crops grown thereafter ;53 and, in some ju- 
risdictions, of crops growing on the land and un- 
severed at the time the mortgagee, or those holding 
under him, obtain possession or the right to pos¬ 
session of the premises.54 In jurisdictions where 
a real estate mortgagee has title to the land mort- 
gaged and not merely a lien thereon, for a con- 
sideration of which see the CJ.S. title IMortgages 
§§ 1, 194-197, also 41 CJ. p 273 note 1-p 281 note 
22Vz, P 486 note 87-p 489 note 30, a real estate 
mortgagee who foreclosed his mortgage, obtained 
possession of the land and gathered the crops there¬ 
on, the mortgagor having failed to avail himself of 
his statutory right to retain possession of the real¬ 
ty in order to gather and remove the crops thereon 
by exeeuting a bond to compensate the real estate 
mortgagee for such use and occupation, is not lia- 


ble in an action in trover by a mortgagee of the 
crops for theii* cenversion, since the real estate 
mortgagee is entiiled to possession of the land and 
to a lien on the crops as security for his right to 
compensation for the use and occupation of the 

realty after foreclosure ^nd the rights of a pur- 

chascr of land at a mortgage foreclosure sale to a 
crop thereafter grown thereon is superior to the 
rights of a mortgagee of the crop exeeuted by a 
lessee of the mortgagor of the real estate mort- 

gage.56 

Rencival r.iortgagcs, Since, as appears infra § 
339, the giving of a new note and mortgage in re- 
newal of, or in substitution for, the one originally 
given docs not discharge the lien of the original 
mortgage, but the lien of the renewal mortgage 
attaches as of the date of the original mortgage, 
the acceptance by a prior mortgagee of a renewal 
note and mortgage in satisfaction of the original 
note and mortgage does not affect the right of his 
mortgage to priority over a mortgage exeeuted sub¬ 
sequent to the original mortgage but prior to the 
renewal one, even though the renewal was made 
without the consent of the holder of the later 
mortgage.®^ 

Payment of prior lien. When a debt secured 
by a first mortgage is paid the lien of the mort- 


V. First State Bank of Keenesburg, 
35 P.2d 867. 95 Colo. 321. 

52. Okl.—Hili V. First Nat Bank, 
1 P.2d 364, 150 Okl. 220. 

53. Ark.—^Wilkening v. Layne-Ar- 
kansas Co., 17 S.W.2d 879, 179 Ark. 
667. 

Fla.—E. C. Fitz & Co. v. Eidridge, 
176 So. 539—Summerlin v. Orange 
Shores, 122 So. 508, 97 Fla. 996. 
lowa.—Finken v. Schram, 236 N.W. 
408, 212 lowa 406—Plielps v. Tag- 
gart. 219 N.W. 528, 207 lowa 164— 
Louis V. Hansen, 219 N.W. 523, 205 
lowa 1216. 

Notice of snit asking receiver 
Chattel mortgage not taken until 
after the real estate mortgagee had 
made appiication for a receiver in a 
suit brought to enforce the iien of 
his real estate mortgage, of which 
suit the chattel mortgagee had notice, 
is inferior thereto.—G. B. Brasfield & 
Son v. Northwestern Mut Life Ins. 
Co., 25 S.W.2d 72, 233 Ky. 94. 

Crop mortgage securing cost of cou- 
struction on land 

Party who constructs improve- 
ments on land and releases title to 
such improvements, taking a chattel 
mortgage on future crops as security 
for the cost thereof, is not entitled 
to a lien on crops grown on the land 
after foreclosure of a prior real es¬ 
tate mortgage.—^Wilkening v. Layne- 


Arkansas Co., 17 S.W.2d 879, 179 Ark. 
667. 

Pruit crop mortgages 

(1) Chattel mortgage will not take 
priority over earlier real estate 
mortgage as to fruit not yet begun 
in maternal flower.—^E. C. Fitz & Co. 
V. Eidridge, 176 So. 539—Summerlin 
V. Orange Shores, 122 So. oOS, 97 
Fla. 996. 

(2) Purported fruit mortgage exe¬ 
euted after default in real estate 
mortgage which was being fore¬ 
closed before fruit had started into 
heing by bloom was not effective to 
create a lien superior to a mortgage 
on the real estate.—^E. C. Fitz & Co. 
v. Eidridge, supra. 

(3) Real estate mortgage exeeut¬ 
ed before enactment of statute per- 
mitting giving of chattel mortgages 
upon fruit crops to be grown upon 
lands held prior as to growing fruit 
to chattel mortgage upon fruit crops 
growing or to be grown on land cov- 
ered by real estate mortgage.—L. 
Maxey, Inc., v. James, 158 So. 164, 
117 Fla. 641. 

Govemment crop prodnetion. loan. 

The United States government, 
making crop production loans se¬ 
cured by mortgages on crops grown 
on mortgaged lands without procur- 
ing waiver of land rents from re¬ 
ceiver of such lands, had no lien on 
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crops prior to that of mortgagee pur- 
chasing lands at foreclosure sale.— 
U. S. V. Western & Southern Life 
Ins. Co., Ark., 114 S.W.2d 36. 

54. 111.—Rankin-Whithan State Bank 
V. Mulcahey, 176 N.E. 366, 344 111. 
99. 

110. —Canton Trust Co. v. Durrett, 9 
S.W.2d 925, 320 Mo. 120S—Farm- 
ers’ Bank of Hickory v. Bradley, 
2SS S.W. 774, afiirming, App., 271 
S.W. S57, disapproving Farmers' 
Bank of Mt. Vernon v. Parker, 245 
S.W. 586, 215 Mo.App. 96. 

Ssecution of mortgage as severing 
crop 

As between a mortgagee of the 
crop and the holder of the real estate 
mortgage on the land the mortgage 
of the growing crop does not work a 
severance of the crops from the real 
estate. 

111. —John Hancock !Mut. Life Ins. Co. 
V. Watson, 200 lll.App. 315. 

Mo.—Farmers’ Bank of Hickory v. 
Bradley, App., 271 S.W. S57, affirm- 
ed 2SS S.W. 774, 315 ilo. 811. 

55. Ala.—^Buciimann v. Gallahan, 131 
So. 799, 222 Ala. 240. 

56. Ala.—^Whitaker v. Lohm, 149 So. 
717, 25 Ala.App. 516. 

i 57. U.S.—In re Ballard, D.C.Tex., 
279 P. 574. 

i Tex.—First State Bank of Saltillo v. 
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gage ceases to exist by reason of the payment, and 
the priority of such lien, which is but an incident 
thereto, ceases to exist, and from that moment a 
second mortgage on the same property becomes eo 
instanti a prior lien and the holder of the second 
mortgage is entitled to possession of the mortgaged 
property according to the terms of his mortgage.^^ 

Ownership of chattel. A mortgage on personal 
property by one having title thereto is superior to 
a mortgage given thereon by another, irrespective 
of which is prior in time.®^ 

§ 295. -Priority of Record 

As between recorded mortgages priority of record 
usually determines priority of lien in the absence of no- 
tice of the first mortgage or an agreement as to priority 
or some intervening event which releases the lien of the 

Ennis Title Co., Civ.App., 200 S.W. 

1122 . 

58. Colo.—Stokes v. Kirk, 75 P.2d 

1041, 101 Colo. 591. . 

Frior liexL restored 
Where indebtedness secured by 
second mortgage was paid, the prior 
lien accorded second mortgage by 
reason of first mortgagee’s failure 
to record statement required under 
statute or properly to extend his 
mortgage was extinguished and, as 
between the first and second mort- 
gagees, the first mortgage was re¬ 
stored to Its former position of 
priority.—Stokes v. Kirk, supra. 

Balance of proceeds 
Holder of inferior mortgage is en¬ 
titled to recover of the holder of the 
superior mortgage the value of any 
mortgaged property received by the 
latter in excess of that called for by 
his mortgage.—Miller v. White, Tex. 

Civ.App., 264 S.W. 176. 

59. Utah.—^Wasatch Livestock Loan 
Co. V. Lewis & Sharp, 35 P.2d 835, 

84 Utah 347. 

mortgage by coadventurers of title 
holders 

Chattel mortgage innocently taken 
by third party from partnership hav¬ 
ing title and power to mortgage 
sheep purchased with money ad- 
vanced by coadventurers under joint 
adventure agreement is superior to 
mortgages given by coadventurers to 
banks, although one of such mort¬ 
gages antedated the mortgage held 
by third party.—^Wasatch LivestcTck 
Lioan Co. v. Lewis & Sharp, supra. 

Fraudolent representation 

Fraudulent representation to bank 
that title to property owned by part¬ 
nership operating under joint adven¬ 
ture agreement was to vest in co¬ 
adventurers advancing the purchase 
money, on the strength of which 
representation the bank loaned mon¬ 
ey to the coadventurer and took his 
mortgage on the property, did not 


first mortgage, such as the removal of the property to 
another state or county, or the failure of the first mort- 
gagee properly to renew his mortgage. 

Priority of record usually determines priority 
of lien between recorded mortgages,®^ irrespective 
of the order of execution,^! in the absence of 
knowledge or notice of the first mortgage,^2 
as shown infra § 296, an agreement postponing the 
mortgage first filed. However, priority of record 
will not give priority of lien as between mortgages 
executed contemporaneously without any agreement 
between the parties that one shall take precedence 
over the other;^2 and, as between mortgages reg- 
istered simultaneously, unless agreed or intended 
otherwise, priority will be given the mortgage first 
executed and delivered.®^ A recorded mortgage by 
the seller of goods is superior to a prior recorded 

right to earlier mortgage subse- 
Quently recorded in county to which 
property was later removed, even 
though the earlier mortgage had been 
filed first in a county in which the 
property was never located.—Con¬ 
tinental Supply Co. V. Badgett, 242 P. 
209, 114 Okl. 1. 

Fisposition of pxoceeds of sale 
Purchasers of mortgaged cotton at 
the market price who paid mortga- 
gor the proceeds of his interest in 
the cotton which the mortgagor paid 
to the first mortgagee are entitled 
to an affirmative charge in tlieir 
favor in an action for conversion of 
the cotton by the second mortgagees. 
—Pinckard v. Burnett Cotton Co., 
105 So. 702, 21 Ala.App. 90, certiorari 
denied Ex parte Pinckard, 105 So. 
703, 213 Ala. 520. 

Frior filing mxmber 
A prior filing number on a mort¬ 
gage indicates that it was filed be- 
more mortgages bearing subsequent- 
numbers, and that it enjoys prior 
ranking privileges under statute.— 
Motor Finance Co. v. Universal Mo¬ 
tors, La.App., 168 So, 721. 

IndezixLg 

Trust deed, recorded and indexed 
in same book before, but indexed in 
general chattel mortgage book after, 
chattel mortgage on same personalty 
was inferior in lien.—Pruitt v. 
Parker, 161 S.E. 212, 201 N.C. 696. 

61. Ark.—Irvin v. Bank of Alma, 
254 S.W. 538, 161 Ark. 666. 

Tex.—Miller v. White, Civ.App., 264 
S.W. 176. 

11 C.J. p 650 note 65. 

62. Ky.—^Holt V. Farmers’ Loose 
Leaf Tobacco Warehouse Co., 256 
S.W. 6, 201 Ky. 184, 

N.J.—Bloch V. Egert, 172 A. 523, 12 
N.J.Misc. 445. 

11 C.J. p 650 note 66. 

63. Minn.—Sheldon v. Brown, 75 N. 
W. 709, 72 Minn. 496. 

64u N.C.—McHan v. Dorsey, 92 S. 

I E. 598, 173 N.C. 694. 


render such mortgage superior to a 
subsequent mortgage thereon by the 
partnership taken by an innocent 
third party in reliance on the true 
status of the parties.—^Wasatch Live¬ 
stock Loan Co. v. Lewis & Sharp, 
supra. 

60. Ark.—Rainey v. Rainey, 26 S.W. 
2d 101, 181 Ark. 406—First Nat. 
Bank v. Lewis, 257 S.W. 730, 162 
Ark. 54. 

111.—^Veach v. Stegmeyer, 233 111. 
App. 559. 

La.—Bank of Winnfleld v. Olla State 
Bank, 124 So. 621, 11 La.App. 640 
—Whitney-Central Nat. Bank v. 
Cuneo, 7 La.App. 197. 

Mich.—Kirby v. Carey, 200 N.W. 965, 
229 Mich. 129. 

Mo.—McElvain v. Dorroh, App., 204 
S.W. 824, 

N.C.—McHan v. Dorsey, 92 S.E. 598, 
173 N.C. 694. 

Wash,—Goddard v. Morgan, 74 P.2d 
894. 

11 C.J. p 650 note 64. 

Pruit crop mortgages 

(1) Recorded fruit crop mortgages 
do not take precedence over prior 
existing recorded mortgages covering 
land and fruit crops without consent 
of prior mortgagees.—Piant City 
Agr. Credit Co. v. Pool, 139 So. 595, 
103 Fla, 806. 

(2) Bili of sale of peach crop, 
since of prior date and recordation, 
held superior to mortgage on crop.— 
A. J. Evans Marketing Agency v. 
Federated Growers’ Credit Corpora¬ 
tion, 165 S.E. 114, 175 Ga. 294. 
vrheT9 mortgagee acts ia good faith 

Where defendants took chattel 
mortgage in good faith, plaintiff's 
mortgage lien must depend for prior¬ 
ity on mortgage itself and priority 
of execution and filing.—^Alherts v. 
Alberts, 221 N.W. 80, 53 S.D. 463. 
Iflocation of property 
Chattel mortgage first recorded in 
county in which mortgaged property 
was permanently located is prior in 
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mortgage by the purchaser of such goods where 
the purchaser left the goods in the possession of 
the seller and did not record his bili of sale.®^ 

Improper renewaL The lien of a mortgage, 
junior in point of recording, is superior to the 
lien of a mortgage, senior in point of recording, 
where the senior mortgage was not properly ex- 
tended and the statutory requirements of a requisite 
affidavit as to good faith and amount due not strict- 
ly complied with.^S 

Removal of property. In jurisdictions where the 
lien of a properly executed and recorded mortgage 
is not lost by removal of the property into another 
state, considered supra § 15, the lien of a mortgage 
executed and recorded in one state is superior to 
the lien of a subsequent mortgage executed and 
recorded in another state to which the property 
had been removed,®*^ except where such removal 
was with the consent of the mortgagee,®^ or he 
had knowledge of it and failed to assert his rights 


within a reasonable time.®^ 

Rcgistratlon of niisiaken release, A second mort- 
gagee is charged with constructive notice of a prior 
properly registered mortgage and holds subject 
thereto, notwithstanding a mistaken release and 
fraudulent rcgistration thereof, where he had no 
actual knowledge of the mortgage or release and 
was not therefore misled.'*^ 

§ 296. -Agreement or Understanding as 

to Priority 

Ordinapily an agreement that a mortgage shall be 
made subject to another one postpones it thereto regard- 
less of priority of record or the effect otherwise given to 
taking possession of the property, and estops the mort- 
gagee from questioning the validity of the prior en- 
cumbrance. 

An express agreement between the parties to a 
mortgage that it shall be postponed to other liens 
or encumbrances is valid and operative,*^^ as where 
the mortgage contains a recita! that it is made sub¬ 
ject to another,is valid and operative and will 


Intention sliowii by parol 

Priority intended as between con- 
temporaneously filed mortgages may 
be sbown by parol.—Manor v. Shee- 
han, 15 N.W. 6S7, 30 Minn. 419. 

65. Wash.—Champagne v. 'Birnot, 
254 P. 829, 143 Wash. 187. 

66. Colo.—Stokes v. Kirk, 47 P.2d 
6S6, 97 Colo. 96. 

67. lowa.—First Nat. Bank v. Rip- 
ley, 215 N.W. 647, 204 lowa 590. 

63. Mo.—Geiser Mfg. Co. v. Todd, 
App., 204 S.W. 287. 

Tenn.—^Hamblen Motor Co. v. Miller 
& Harle, 266 S.W. 99, 150 Tenn. 
602. 

69. Tenn.—Hamblen Motor Co. v. 
Miller & Harle, supra. 

70. Tex.—Ross v. Strahorn-Hutton- 
Evans Commn. Co., 46 S.W. 398, 
18 Tex.Civ.App. 698. 

71. lowa.—Tollerton, etc., Co. v. 
Anderson, 78 N.W. 822, 108 lowa 
217. 

11 C.J. p 650 note 71. 

Zznplied agreement 

Agreement which will defeat pur- 
pose of mortgage transaction should 
not be inferred or implied against 
mortgagee without cogent evidence. 
—First Nat. Bank v. Witherspoon 
Livestock Commission Co., Mo.App., 
90 S.W.2d 453. 

Oral agreement 

Oral agreement of grower*s credi¬ 
tor for modification of contract rela¬ 
tive to disposition of proceeds, un¬ 
der which the grbwer received addi- 
tional advances from the crop mort¬ 
gagee is valid.—Schumann v. Cali- 
fornia Cotton Credit Corporation, 286 
P. 1068, 105 Cal.App. 136. 


Contract of pledge on future crop 

Where owner of land executed con¬ 
tract of pledge on crop to be there- 
after grown as security for advances 
of cash and supplies, and it was 
understood at the time, and so stip- 
ulated in the contract, that the lien 
of the bank was to be on only two 
fifths of the crop, three fifths having 
already been dedicated to water rent 
and land notes, the lien of the bank 
is limited to two fifths only of the 
crop, even though the contract ded- 
icating a portion of the crop to the 
land notes did not create a lien on 
the crop as no money was advanced 
thereon.—People’s Bank & Trust Co. 
V. Racca, 1 La.App. 222. 

Fostponement not shown by agree¬ 
ment 

Agreement that purchaser of real 
estate should execute chattel mort¬ 
gages on crops for improvements 
made in lieu of first payment con- 
templated purchaser should not de- 
fault in payments to vendor and did 
not postpone the real estate mort¬ 
gage to the chattel mortgage.—^Wil- 
kening v. Layne-Arkansas Co., 17 
S.W.2d 879, 179 Ark. 667, 

72. Colo.—Sharp v. Hollister, 174 P. 

301, 65 Colo. 110. 

N.C.—^Avery County Bank v. Smith, 

120 S.E. 215, 186 N.C. 635. 

11 C.J. p 650 note 73. 

Mlsdescriptlon 

A mortgage, "subject to a prior 
mortgage” to secure payment of a 
sum “due A.,” held to give priority 
to an earlier mortgage to “A. & Son,” 
where it was the parties’ Intention 
that the second mortgage was sub¬ 
ject to the mortgage to A & Son.— 
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Avery County Bank v. Smith, 120 S. 
E. 215. 186 N.C. 635. 

Sufiiciency of recital 
Words “second mortgage” above 
caption of chattel mortgage is insuf- 
ftcient recognition by mortgagee that 
another’s mortgage was paramount. 
—Brittain v. Collum, 45 S.W.2d 501, 
184 Ark. 1193. 

Earlier cases as to sufficiency of re¬ 
cital see 11 C.J. p 650 note 73 [a]. 

Fro rata division 

(1) Where second mortgage on 
five hundred fifty acres of wheat 

i States that it is subject to first mort¬ 
gage on two hundred acres given to 
secure note for seven hundred dol- 
lars, which mortgage was not record¬ 
ed, the first mortgagee is entitled to 
four elevenths of proceeds of wheat 
on five hundred fifty acres rather 
than seven hundred dollars, in ab- 
sence of evidence showing vrhat two 
hundred acres -were under first mort¬ 
gage and amount of wheat produced 
thereon.—Ingersoll Co. v. Belt, Mo. 
App., 71 S.W.2d 118. 

(2) Where first mortgagee subor- 
dinated its lien on entire crop to 
bank*s lien on one fourth of crop 
only, apportionment of proceeds of 
sale of crop between the two mort- 
gagees in proportion that lien held by 
each bore to entire crop was proper. 
—Dallas Joint Stock Land Bank v. 
Henry & Younce, Tex.Civ.App., 78 S. 
W.2d 725. 

Optional advances 
A mortgagee secured by a crop 
mortgage for future advances, hav¬ 
ing made optional advances beyond 
amount specified, is entitled to lien 
to amount at which his mortgage 
was listed in subsequent mortgage. 



CEATTEL MORTGAQES 


14 C.J.S. 


§ 296 

postpone it thereto, if supported by a considera- 
tion,^3 without regard to questions affecting priority 
of record,*^^ or the effect of obtaining possession 
of the property mortgagedJ^ However, a mere 
reference to the existerice of a prior encumbrance 
does not recognize its validity as a superior lien 
except as it may comply with the requirements of 
the registration laws;'^® and in some jurisdictions, 
under statutes providing that unrecorded mortgages 
and mortgages not recorded within a designated 
time from the date of their execution are invalid 
against a person other than the parties thereto, a 
second mortgage which purports to convey the prop¬ 
erty described is superior to a prior unrecorded 
mortgage or mortgage recorded subsequently to 
the time designated by statute, even though by its 
terms it is made subject to the earlier mortgage; 
but if the second mortgage is merely of the mort- 
gagor^s right, title, and interest, that is, of his right 
to redeem under the first mortgage, a statement 
therein that it is subject to a first mortgage wiil 
cause the first mortgage to retain its precedence 
even though it is not recorded or was recorded 
subsequently to the time limited by statute there- 
for.77 


Ordinarily a mortgagee whose mortgage is made 
expressly subject to a prior mortgage is cstopped to 
deny the validity thereof,'^^ as by asserting that the 
encumbrance to which it is subject was defective- 
ly executed,'^^ or insufficiently described the prop¬ 
erty,^® or was fraudulent.^^ 

The parties cannot, however, by their agreement 
alter the character of property as realty or per- 
sonaity so as to afifect the rights of third persons;^^ 
nor can the second mortgagee and the mortgagor 
by agreement between themselves alter or change 
the contract stated in the first mortgage unless the 
first mortgagee becomes a party thereto or estops 
himself by his conduct;^^ but the junior mortgagee 
may question the amount due under the senior 
mortgage.®^ The rule that a second mortgagee 
who takes expressly subject to a prior mortgage 
cannot assert the invalidity thereof does not apply 
as between the parties. Where a sale of mort- 
gaged property is made expressly subject to the 
mortgage, the purchaser is postponed thereto in 
spite of defects which would invalidate the instru¬ 
menti® Although a subsequent mortgage recites 
that it is subject to a former mortgage, the second 


—G. K, Carleton Bros, & Co. v. Bow- 
en, Tex.Civ.App., 193 S.W. 732. 

73, Tex.—Home Ins. Co. v. Klous, 
Civ.App., 58 S.W.2d 176, error re- 
fused. 

11 C.J. p 650 note 72. 

Consideration shown 

First crop mortsc.gee’s waiver con- 
senting that hail insurer’s mortgage 
should be prior, made in considera¬ 
tion for loss payable clause in fa¬ 
vor of first mortgagee, was support¬ 
ed by consideration, and estopped 
first mortgagee from insisting upon 
priority.—Home Ins. Co. v. Klous, 
Tex.Civ.App., 58 S.W.2d 176, error 
refused. 

Antecedent debt 

Ijandowner’s subsequent agreement 
with crop mortgagee, financing ten¬ 
ent on mortgage subject to claim 
for rent, that mortgagee might pay 
lienable labor claims, and deduct 
from crop, covered only payments 
made after date of agreement and 
was without consideration as to pay¬ 
ments made prior thereto.—Howell v. 
Kahn, 245 P. 86, 42 Idaho 277. 

74. Ark.—Rose v. Million, 228 S.W. 
376, 147 Ark. 530. 

Mo.—Geiser Mfg. Co. v. Todd, App., 
204 S.W. 287. 

11 C.J. p 650 note 74. 

Violation of agreement as to filing 
A second mortgagee who violated 
his agreement not to file his mort¬ 
gage untll a prior mortgage was filed 
by placing his mortgage on file as 
soon as practicable is not a mortga- i 


gee or llenholder in good faith and 
does not obtain superiority of lien 
thereby.—Home Nat. Bank of Cle- 
burne v. Herd, Tex.Civ.App., 250 S. 
W. 250. 

Misstatement of prior mortgage’s re- 
cording 

Recorded mortgage, containing re- 
cital that it is second to previously 
recorded mortgage, is not superior 
lien to former mortgage, even though 
former was not recorded.—Haney v. 
Holt, 16 S.W.2d 463, 179 Ark. 403. 

Contemporaneons mortgages 
Where parties to contemporaneous 
mortgages agree one should be prior 
lien and should be first filed, that 
mortgage is entitled to priority, al¬ 
though by mistake other is first filed. 
—Hili v. Bender, 6 P.2d 1081, 1084, 
138 Or. 400, citing Corpus Juris, 

11 C.J, p 650 note 71 Ca]. 

75, Wis.—^Wisconsin Valley Trust 
Co. V. Hotel Wausau Co., 251 N.W. 
218, 214 Wis. 73. 

76, N.C.—^Avery County Bank v. 
Smith, 120 S.E. 215, 186 N.C. 635. 

Sincumbrances of record 
A recital in a mortgage of record 
that it is subject to encumbrances 
of record will not render it subject 
to a prior mortgage improperly re¬ 
corded.—Pruitt V. Parker, 161 S.E. 
212, 201 N.C. 696. 

77, Mass.—Connecticut Valley On- 
ion Co. v. Pielock, 183 N.E. 526, 
281 Mass. 287. 
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73. Colo.—Sharp v. Hollister, 174 P. 
301, 65 Colo. 110. 

Or.—^Nichols v. Jackson County 
Bank, 298 P. 908, 136 Or. 302. 

11 C.J. p 651 note 75. 

79. Mo.—Young v. Evans-Snyder- 
Buell Commn. Co., 69 S.W. 113, 168 
Mo. 395. 

11 C.J. p 651 note 76. 

80. lowa.—Corning First Nat, Bank 
V. Reid, 98 N.W, 107, 122 lowa 280. 

Neb.—^^'■ood River Bank v. Kelley, 
46 N.W. 86, 29 Neb. 590. 

Okl.—Hardwick v. Atkinson, 58 P. 

747, 8 Okl. 608. 

Different descriptions 
That description in first mortgage 
issued by concrete company on its 
piant was not same as that in sec¬ 
ond mortgage expressly made sub¬ 
ject to first held not to affect prior¬ 
ity of first.—Hunt v. Longyear, 125 
N.E. 583, 72 Ind.App. 109. 

81. Ind.—Muncie Nat. Bank v. 
Brown, 14 N.E. 358, 112 Ind. 474. 

11 C.J. p 651 note 78. 

82. N.T.—Matter of Munson, 128 N. 
Y.S. 1106, 70 Misc. 461. 

83. N.Y.—Goodman v. Schulman, 
258 N.Y.S. 681, 144 Misc. 512. 

84. IU.—Henneberry v. Binns, 125 
Ill.App. 499. 

85. Mass.—Housatonic Bank v. Mar¬ 
tin, 1 Mete. 294. 

86. Mich.—Dwight v. Scranton, etc., 
Eumber Co., 36 N.W. 752, 69 Mich. 
127. 

11 C.J. p 651 note 82. 
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mortgagee is not bound by a verbal agreement ex- 
tending the lien of the first mortgage to after- 
acquired property where he has no notice of such 
agreement.^ 

While an agreement postponing a mortgage lien 
wili be construed liberally to effcctuate the Intention 
of the parties,^^ it will not be extended beyond its 
plain terms,^^ and, uniess ali of its essential con- 
ditions are performed as required by its express 
terms, the parties will be remitted to their original 
rights.^® 


§ 297 

§ 297. Priority between Mortgage and Other 
Liens 

The lien of a valid mortgage, if first In time, is usual- 
ly granted priority. 

In the absence of the mortgagee’s consent to, or 
estoppel to deny, the creation of a superior lien 
or right,^- the lien of a mortgage, where the stat- 
utory conditions with respect to execiition, delivery, 
filing, or recording nave been met, is, if hrst in 
time, usually also held to be first in right,^- uniess 
a preference is granted by statute to the subsequent 


87. Mo.—^Kolkmeyer v. J. S. Merrell 
Drug Co., 141 S.W. 1184, 162 Uo, 
App. 1. 

88. lowa.—^Wood v, Duval, 69 N.W. 
1061, 100 lowa 724. 

89. Cal.—Irvine v. California Cotton 
Credit Corporation, App., 64 P.2d 
782. 

11 C.J. p 651 note 84. 

90. N.T.—McLeod v. Miner, 56 N.Y. 
S. 714, 38 App.Div. 115. 

91. Mich.—Marquette First Kat. 
Bank v. Weed, 50 N.W. 864, 89 
Mich. 357. 

92. U.S.—Cogrgin v. Hartford Acci¬ 
dent & Indemnity Co., D.C.N.C., 9 
F.Supp. 785, reversed on other 
grounds, C.C.A., Hartford Accident 
& Indemnity Co. v. Coggin, 78 F. 
2d 471, certiorari denied Coggin v. 
Hartford Accident & Indemnity 
Co., 56 S.Ct. 141, 296 U.S. 620, 80 
L.Ed. 472, rehearing denied 56 S. 
Ct. 169, 296 U.S. 663, 80 L.Ed. 440. 

Ala.—R. P. Harris Motor Co. v. 
Bailey, 121 So. 33, 219 Ala. 8, 63 
A.L.R, 1453—Campbell Motor Co. 
V. Stanfleld, 108 So. 515, 214 Ala. 
506. 

Cal.—Merriman v. Martin, 298 P. 95, 
113 Cal.App. 167. 

111 ,—^Atlas Securities Co. v. Ramsay, 
262 Ill.App. 559—Central Trust Co. 
of Illinois V. Sheridan Beach Hotel 
Bldg. Corporation, 259 Ill.App. 404. 
Ind.—Gaumer v. Register Pub. Co., 
119 N.E. 728, 730, 67 Ind.App. 65S, 
citing Corpus Juris. • 

Kan.—^B''aeth Co. v. Bressie, 264 P. 
1077, 1078, citing Corpus Juris— 
Davidson & Case Lumber Co, v. 
Anderson, 187 P. 872, 106 Kan. 213. 
La.—Liquid Carbonic Corporation v. 
Leger, App., 169 So. 170—Bern- 
hardt v. Sandel, 4 La.App. 64S. 
Mass.—^West Springfleld Trust Co. v. 
Hinckley, 154 N.E. 580, 258 Mass. 
157. 

Minn.—^Healy, Owen-Hartzell Co. v. 
Montevideo Farmers' & Merchants’ 
Elevator Co.. 206 N.W. 646, 165 
Minn. 330, 44 A.L.R. 1238. 

Mo.—^United Iron Works Co. v. 
Sleepy Hollow Mining & Develop- 
ment Co., 198 S.W. 443, 198 Mo. 
App. 562. 

ISTeb.—Weigand v. Hyde, 192 N.W. 
198, 109 Neb. 678, ’ 


N.J.—^ICramer v. Tocum, 144 A. ISS,, 
104 X.J.Eq. 79—Bainbridge v. War- 
burton, 129 A. 474, 98 N.J.Eq. 81. 
N.C.—Cowan v. Dale, 12S S.E. 155, 
189 N.C. 6S4. 

N.D.—yMinneapolis Iron Store Co. v. 
Eranum. 162 N.W. 543, 36 N.D. 355, 
L.R.A.19i7E 298. 

Ohio.— Kittinser Witt Co. v. Brook- 
ins, 172 N.E. 297, 35 Ohio App. 266. 
Tex.—Scott V. Bonner, Civ.App., 21 
S.W.2d 54. 

Va.—Electric Transmission Co. of 
Virginia v. Pennington Gap Bank, 
119 S.E, 99, 137 Ta. 94. 

Wash.—^Kirby v. First Nat. Bank, 229 
P. 305, 131 Wash. 204—^Arnold v. 
Peasley. 222 P. 472, 128 Wash. 176. 
Wis.—Hibbard v. Cribb, 49 N.W. 823. 

80 Wis. 39S, 15 L.R.A. 768. 

11 C.J. p 647 note 20—42 C.J. p 763 
note 49. 

Corpus Juris is cited in Kaufman 
Oil Mill V. Republic Nat. Bank & 
Trust Co., Tex.Civ.App., 43 S.W.2d 
269, 270. 

Priority between agistor's lien and 
chattel mortgage lien see Animals 
§ 21 . 

Priority between thresherman’s lien 
and chattel mortgage lien see Agri- 
culture § 56. 

Priority of carrier's lien for charges 
over chattel mortgage lien see Car- 
riers § 329. 

Mortgage giveu priority 

(1) Over a subsequent assignment. 
—Bainbridge v. Warburton, 129 A. 
474, 98 N.J.Eq. SI. 

(2) Over factores lien.—Baker, 
Lyons & Co. v. American Agrlcul- 
tural Chemical Co., 77 So. 866, 201 
Ala. 328. 

(3) Over photostatic copies of rec- 
ord of mortgaged abstract piant, so 
that holders of such copies could not 
sell them to satisfy an alleged pos- 
sessory lien.—^Phegley & Cavender v. 
Swender Blue Print Co., 289 P. 500, 
133 Or. 146. 

(4) Over a subsequent mortgage, 
at least where the subsequent mort¬ 
gagee had notice of plaintift's rights, 
notwithstanding that plaintift' pos- 
sessed an equitable mortgage arising 
from promise to give mortgage.— 
Weigand v. Hyde, 192 N.^W. 198, 109 
Neh. 678. 


Gamishmeut 

(1) A mortgage has priority over 
a subsequent garnishment of the 
mortgaged property or the proceeds 
thereof. 

Colo.—Etehison v. Strain, 262 P. 919, 
83 Colo. 78. 

lowa.—Scurry v. Quaker Oats Co., 
208 N.W. 860, 201 lowa 1171. 
N.D.—Ruble v. Nyseth, 239 N.W. 625, 
61 N.D. 623. 

S.D.—Minneapolis Threshing Mach. 
Co. V. Calhoun, 159 N.W. 127, 37 
S.D. 542. 

Tex.—^West v. U. S. Fidelity & Guar- 
anty Co., Civ.App., 29S S.W. 652. 

28 C.J. p 256 note 66. 

(2) If mortgagee shows either le- 
gal or equitable right to funds in 
hands of garnishee, the latter is pro- 
tected against liability to gamishing 
creditor of mortgagor.—Scurry v. 
Quaker Oats Co., supra. 

Judgmeut 

(1) The right s of a mortgagee 
have priority over those of a subse¬ 
quent audgment creditor, the mort¬ 
gage having been duly recorded.— 
Williamson v. Johnson, 195 P. 562, 
99 Or. 336. 

(2) A valid mortgage given before 
delivery to secure the purchase price 
of a chattel is superior to the lien 
of a prior judgment against the 
mortgagor.—^Papas v. Snow, 252 111. 
App. 120. 

(3) Where, under the statute, a 
mortgage with a maturity date ex- 
ceeding three years is valid during 
the three years, if the mortgagor or 
trustee took possession of the prop¬ 
erty on default within three years, 
the mortgage had priority over a 
judgment given subsequent to the 
recording of the mortgage.—Central 
Trust Co. of Illinois v. Sheridan 
Beach Hotel Bldg. Corporation, 259 
Ill.App. 404. 

Widow’s lien 

<1) Where the circurastances are 
such as to bring the case wiihin the 
statute, a widow*s lien, created by 
statute, will have priority over a 
mortgage. 

Ga.—Gresham v. Loganville Banking 
Co., 122 S.E, 806, 32 Ga,App. 177. 
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lien, and, conversely, is held inferior to other val- 
id liens prior in time.^^ Indeed, in the absence of 
a statute to the contrary, a mortgagor has no pow- 
er to impose a special lien on the mortgaged chat- 
tels which will take precedence over the mortgage^^ 
without the authority of the mortgagee, express or 
implied;96 but the consent of the mortgagee to the 
creation of the lien may be implied.^'^ 

Even though the mortgagor is in possession, he 
is not the mortgagee^s agent; and the mortgagor 
does not, in the absence of some authorization by 
the mortgagee, sustain to the mortgagee any rela- 
tion which authorizes him to contract any liability 
on his behalf or to contract a lien that shall have 
priority over his mortgage,^^ Mere knowledge on 


the part of the mortgagee that the property is 
being used under circumstances tending to create 
a lien is not sufficient to imply a grant of authority 
on his part.99 A mortgage is also prior to an 
alleged statutory lien which has not been perfected 
in accordance with the statutory requirements.i 

Affer-acquired property. A mortgage intended 
to cover after-acquired property can only attach 
itself to such property in the condition in which 
it comes into the mortgagor's hands, as already con- 
sidered in § 291, and hence the mortgagee will take 
it subject to all prior or superior liens but the 
mortgagee will have a lien superior to subsequent 
liens.3 Hence, a mortgage of property thereafter 
to be acquired will not have priority over the rights 


Tex.—Cleveland State Bank v. Lil- 
ley, Civ.App., 260 S.W. 324. 

24 C.J. p 249 notes 22-26. 

(2) The lien of a mortgage given 
before the mortgagor’s marriage, 
however, has heen held to be su¬ 
perior to the statutory widow’s lien, 
—Hedeman v. Newnom, 211 S.W. 968, 
109 Tex. 472, reversing Newnom v. 
Hedeman, Civ.App., 184 S.W. 298. 

(3) Under such circumstances, “the 
estate of the husband’* as used in 
the statute refers only to the equity 
of redemption.—^Hedeman v. New¬ 
nom, supra. 

Priority of survlving spouse’s allow- 
ance generally see the C.J.S. title 
Executors and Administratore § 
338, also 24 C.J. p 247 note 8-p 249 
note 37. 

93. Minn.—^Moorhead Lumber Co. v. 
Eemington Packing Co., 206 N.W. 
653, 165 Minn. 411. 

Pnnitive damages held proper, in 
action by statutory lienholder against 
mortgagee for removing car from 
jurisdiction.—^Waldrop v. M. & J. Fi- 
nance Corporation, 183 S.E. 460, 178 
S.C. 527. 

94. Ga.—Brooks v. Folds, 126 S,E. 
554, 33 Ga.App. 409. 

lowa.—^Malvern Nat. Bank v. Halli- 
day, 192 N.W. 843, 195 lowa 734. 
Kan.—^Kansas Wheat Growers’ Ass’n 
V. Floyd, 227 P. 336, 116 Kan. 522. 
La.—Home Finance Service v. Lin¬ 
am, App., 174 So. 389. 

Mont.—^National Bank of Gallatin 
Valley v. Ingle, 164 P. 535, 53 
Mont. 414. 

N.J.—Efficient Collection & Adjust- 
ment Co. v. McDonough, 174 A. 
487, 12 N.J.Misc. 724. 

N.D.—Michigan City Bank v. First 
State Bank of Manvel, 201 N.W. 
176, 51 N.I>. 757. 

R.L—^Rhode Island Hospita! Trust 
Co. V. Devonshire Financial Serv¬ 
ice Corporation, 167 A. 134, 53 R. 

I. 443. 

11 C.J. p 647 note 21. | 


Lien of partner as against mortgage 
of other partner 

Where the partnership contract 
provided that one partner should 
loan money to the other partner for 
the conduct of the flrm business, and 
have a prior lien on the firm prop¬ 
erty for such loan, he thereby be- 
came a creditor of the firm, entitled 
to priority over a mortgagee of the 
undivided interest of the other part¬ 
ner.—Malvern Nat. Bank v. Halliday, 
192 N.W. 843, 195 lowa 734. 

Perfection of lien 
Where a statute gives a lienholder 
a certain time within which to per- 
fect his lien by recording, his lien 
when so recorded is superior to that 
of a mortgage taken in good faith 
before the lien was recorded.—Oil 
Well Supply Co. v. Farmers’ Nat. 
Bank of Chickasha, 239 P. 585, 112 
Okl. 17. 

Pledge 

A pledgee who has taken actual 
possession is entitled to priority 
over a subsequent mortgage of the 
same goods. 

111.—Cooper V. Ray, 47 111. 53. 

Ind,—^Deeter v. Sellers, 102 Ind. 458. 
Kan.—Piqua State Bank v. Brannum, 
173 P. 1, 103 Kan. 25. 

Ky.—Sanders v. Davis, 13 B.Mon. 
432. 

11 C.J. p 647 note 24. 

95. Ky.—South v. Tuesdale, 26 S.W. 
2d 519, 233 Ky. 682. 

Tex.—Overland Automobile Co. of 
Dallas V. Findiey, Civ.App., 234 S. 
W, 106. 

11 C.J. p 651 note 87. 

Subsequent conditioual sale 
Where dealer sold automobile cov- 
ered by floor plan mortgage, under 
conditional sale contract, title retain- 
ed by dealer remained subject to 
mortgage.—^National Bond & Invest- 
ment Co. v. Union Inv. Co., 244 N.W. 
483, 260 Mich. 307. 

96. Mo.—^Union House Furnishing 
Co. V. Mudd, App., 16 S.W.2d 671. 

Mont.—First Nat. Bank v. Hergert, 
22 P.2d 169, 94 Mont 197. 
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Tex.—Fritz Motor Co. v. Gabert, Civ. 

App., 41 S.W.2d 72, error dismissed. 
11 C.J. p 651 note 88. 

Waiver of priority generally see su¬ 
pra § 292. 

Lien created by contract 
A valid recorded mortgage creates 
a lien prior to any subsequent lien 
created by contract of any kind to 
which the mortgagee is not a party 
or to which he does not give consent, 
actual or implied.—Hawkes v. First 
Nat Bank, 224 P. 224, 75 Colo. 47. 

97. Tex.—Fritz Motor Co. v. Gabert, 
Civ.App., 41 S.W.2d‘72, error dis-' 
missed. 

11 C.J. p 652 note 90. 

93. Tex.—Overland Automobile Co. 
of Dallas v. Findley, Civ.App., 234 
S.W. 106. 

99. Mo.—^First Nat. Bank v. Wither- 
spoon Livestock Commission Co., 
App., 90 S.W.2d 453. 

Wis.—^Adler v. Godfrey, 140 N.W. 

1115, 153 Wis. 186. 

11 C.J. p 652 note 91. 

1 . U.S.—Elk Creek Lumber Co. v. 
Hamby, C.C.A.N.C., 84 F.2d 144. 

Okl.—Jarecki Mfg. Co. v. Fleming, 
252 P. 17, 123 Okl. 147. 

Kotice of lien. 

Although employed by sheriff to 
take care of live stock seized in 
claim and delivery action by mort¬ 
gagee, mortgagor who served no 
statutory notice acquired no lien 
thereon superior to the mortgage 
which was prior and recorded.— 
Peyton v. Nielsen, 244 N.W. 384, 60 
S.D. 351. 

2. U.S.—Shooters Island Shipyard 
Co. V. Standard Shipbuilding Cor¬ 
poration, C.C.A.N.J., 293 F. 706. 

Mich.—Grinnell Bros. v. Moy, 203 N. 

W. 167, 230 Mich. 26. 

Or.—Union Nat. Bank v. Leidecker 
Tool Co., 178 P. 690, 72 Okl. 121. 
Tex.—H. O. Wooten Grocer Co. v. 
Wade Meat Co., Civ.App., 37 S.W. 
2d 1090. 

11 C.J. p 647 note 28. 

3. Ga.—Downihg Co. v. Jones, 176 , 
S.E. 904, 50 Ga.ApT'. 9. 
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of a vendor retaining title under a valid conditional 
sale of such property, since the mortgagor acquires 
no title thereto.'^ In equity, the lien of a mortgage 
on after-acquired property attaches as soon as the 
property is acquired by the mortgagor, and is su¬ 
perior to the lien of a judgment creditor with a 
levy on the same property under a judgment against 
the mortgagor.5 A judgment lien attaches to a 
growing crop only from the time it has an actual 
existence, while a mortgage on a crop to be made 
takes efifect from the date of the mortgage, there- 
by taking precedence over the lien of the prior 
judgment.® 

Exeaition, The lien of a valid mortgage has 
priority over the lien of.an execution which sub- 
sequently attaches,^ but a mortgage lien is subject 
and subordinate to an existing execution lien.® 

Garage keeper^s lien. In the absence of a stat¬ 
ute to the contrary, a garage keeper does not have 
a lien on a motor vehicle for storage, Services, 
and supplies which is superior to a prior mortgage 


thereon.® The mere fact that the mortgagee knew 
that the mortgagor was keeping the machine in 
the garage does not imply his consent to the crea- 
tion of a superior lien.^^ On the other hand, where 
such a lien is granted by statute, a garage keeper 
has a lien for storage, Services, and supplies fur- 
nished the mortgagor which is superior to a prior 
mortgage,notwithstanding that the automobile 
is taken and returned daily to the garage.Such 
a statutory lien, once acquired, is, of course, su¬ 
perior to a subsequent chattel mortgage,^® 

Mortgage sectiring future advances. Where the 
mortgagee under a mortgage providing for future 
advances possesses an option as to the making of 
such advances, his lien for advances made after 
notice of a subsequent mortgage w'hich has been 
given on the property will be postponed to that of 
a junior encumbrance,^'^ and the same rule has been 
applied to a sale by the mortgagor.^® Future 
advances, however, will be protected even though 
made after a sale by the mortgagor,^® or after a 
sale under execution against him,!"^ when made by 


Miss.—Tabb v. People’s Bank & 
Trust Co., 133 So. 137, 160 Miss. 
22 . 

4. Ariz.—Babbitt & Cowden *Live 
Stock Co. V. Hooker, 236 P. 722, 28 
Ariz. 263. . 

N.J.—Hodes V. Mooney, 152 A. 205, 
8 N.J.Misc. 851, 9 N.J.Misc. 48. 

11 C.J. p 647 note 29. 

Priority of chattel mortgagre over 
seller*s lien generally see infra § 
305. 

5. N.J.—Stoll V. Sibson. 56 A. 710, 
65 N.J.Ea. 552. 

6. Miss.—Candler v. Cromwell, 57 
So, 554, 101 Miss. 161—Cooper v. 
Turnage, 52 Miss, 431—Cayce v. 
Stovall, 50 Miss. 396. 

7. Ala. — Choctaw Bank v. Dearmon, 
134 So. 648, 223 Ala. 144. 

Cal.—Bank of California v. MeCoy, 
App., 72 P.2d 923. 

Colo.—Robinson v. Wright, 9 P.2d 
618, 619, 90 Colo. 417. 

111.—^Demetropoulos v, Horan, 5 N.E. 
2d 262, 287 Ill.App. 626--State 

Bank of Warrensburg v. Keck, 229 
IlLApp. 230. 

lowa.—Pierre v. Pierre, 232 N.W. 633, 
210 lowa 1304. 

La.—^Automobile Sec. Corporation v. 
Randazza, 135 So. 45, 17 La.App. 
489, recalled on application for re- 
hearing 135 So. 674, 17 La.App. 489. 
Mo.—^American Asphalt Roof Corpo¬ 
ration V. Marler, App., 56 S.W.2d 
844—Sikes v. Riga, 297 S.W. 727, 
221 Mo.App. 152. 

N.T.—Martin v. Miller, 245 N.T.S. 

37, 230 App.Div. 401. 

S.D.—^Pirst Citizens’ Nat. Bank of 
Watertown v, Reilly, 252 N.W, 40, 
62 S,D. 192. 


Wash.—Tope v. Brattain, 21 P.2d 
241, 172 Wash. 556. 

23 C.J. p 507 note 58. 

Bzecution sale 

The purchaser at an execution sale 
of a leasehold interest, including an 
interest in the growing crop, did not 
acquire any interest therein superior 
to the rights of a prior mortgagee, 
where mortgage was recorded.—First 
Nat. Bank v. Womach, 223 P. 586, 128 
Wash. 492. 

8. 111.—Payne v. Brownlee, 196 111. 
App. 108. 

23 C.J. p 506 note 52. 

9. Ala.—R, P. Harris Motor Co. v. 
Bailey, 121 So. 33. 219 Ala. 8, 63 
A.Ij.R. 1453—Campbell Motor Co. 

V. Stanfield, 108 So. 515, 214 Ala. 
506. 

Mich.—Sloat v. Mid-West Finance 
Corporation, 189 N.W. 52, 219 

Mich. 577. 

Ohio.—National Bond & Inv. Co. v. 
American Auto Hotel Co., 24 Ohio 
N.P.,N.S.. 585. 

Tex.—Commercial Credit Co. v. 
Brown, Civ.App., 281 S.W. 1101, re- 
formed in other respeets, Com, 
App., 284 S.W. 911. 

Wash.—^Ellison v. Scheffsky, 250 P. 
452, 141 Wash. 14—Rothweiler v. 
Winton Motorcar Co., 158 P. 737, 
92 Wash. 215. 

Priority of storage liens over mort- 
gages generally see infra § 306. 

10. Wis.—^Adler v. Godfrey, 140 N. 

W. 1115, 153 Wis. 186. 

11. Mo.—Bostic V. Workman, 31 S. 
W.2d 218, 224 Mo.App. 645. 

N.J.—Cattell V. Rehrer, 119 .‘V, 374, 
94 N.J.Eq. 292. 
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N.T.—Courtlandt Garage & Realty 
Corporation v. New York Yeliow 
Cab Co. Sales Agency, 215 N.Y.S. 
789, 217 App.Div. 4—Macear Trucks 
V. Gorenstein, 248 N.Y.S. 231, 139 
Misc. 681—National Surety Co. v. 
Gotham Garage Co., 216 N.Y.S. 290, 
127 Misc. 422—Bardasch v. Kalisch, 
193 N.Y.S. 719, 118 Misc. 119— 
Willys-Overland v. Prudman Au¬ 
tomobile Co., 196 N.Y.S. 487. 

38 C.J. p 81 note 48. 

Assigned lien is prior to lien of 
chattel mortgage.—Cattell v, Rehrer, 
119 A. 374, 94 N.J.Eq. 292. 

Pnrchase-money mortgage Is in¬ 
ferior to garageman’s statutory lien 
for storage and supplies.—Wolfman 
Co. V. Eisenberg, 190 N.Y.S. 259, 116 
Misc. 43. 

12. N.T.—Sterling Motor Truck Co. 
of New York v. Pineus, 182 N.E. 
241, 264) N.Y. 43, modifying Sterling 
Motor Truck Co. of New York v. 
Lavan, 250 N.Y.S. 953, 233 App. 
Div. 819. 

13. N.J.—^Efficient Collection & Ad- 
justment Co. v. McDonough, 174 A. 
487, 12 NM.Misc. 724. 

14. U.S.—^Davis v. Carlisle, Ind.T., 
142 P. 106, 73 C.C.A. 330, reversing 
82 S.W. 682, 5 Ind.T. 83. 

Minn.—Anderson v. Liston, 72 N.W. 
52. 69 Minn. 82. 

Tex.—Omaha Bank v. Pope, Civ.App., 
103 S.W. 692. 

15. 111.—Preble v. ^ Conger, 66 111. 
370. 

le, 111.—Preble v. Conger, supra. 

17. Tex,—Law Sprinkle Mercantile 
Co. V. Hause, Civ.App., 184 S.W. 
737. 
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virtue of a liability incurred prior to the sale or 
notice thereof. Such advances have, likewise, been 
protected where 'at the time of the sale under execu- 
tion the other property was sufficient to have dis- 
charged the debt>^ A judgment subsequent to a 
security given to secure future advances has pri- 
ority over ali advances made subsequently to the 
existence of such judgment.^^ 

Pnrchase-77ioney mortgages, A mortgage for the 
purchase price of an article executed to the seller 
by the buyer simultaneously with the acquisition 
of title is ordinarily accorded priority over claims 
which would outrank an ordinary mortgage,20 but 
in some jurisdictions the lien of a purchase-money 
mortgage depends, as in the case of other mort- 
gages, on priority of record or change of posses- 
sion.^i Although there is authority to the con- 
trary,^^ a purchase-money mortgage executed si- 
multaneously with the acquisition of title is superior 
to an antecedent mortgage covering after-acquired 

property.2 3 


§ 298. - Priority of Record 

In the absence of a statutory preference, priority of 
record glves a chattel mortgage precedence over other 
claims or liens. 

Not only does priority of record determine pri¬ 
ority of lien as between successive mortgages, as 
already considered in § 295, but priority of record 
also gives a mortgage precedence over other claims 
or liens that are not granted a special preference 
by virtue of statute.^^ 

§ 299. -Livery-Stable Keeper’s Lien 

In the absence of a legislative Intent to the contrary, 
a prior valid recorded mortgage has priority over a 
liveryman's lien. 

In the absence of a statute to the contrary, the 
lien of a prior valid recorded mortgage will accord- 
ing to the weight of authority take precedence over 
the subsequently acquired lien of a livery-stable 
keeper on animals placed in his charge, unless such 
animals were delivered to the livery-stable keeper 
to be kept and cared for by hiin with the consent 
of the mortgagee, express or implied,25 but there 


18. Tex.—^Law Sprinkle Mercantile 
Co. V. Hause, supra. 

19. N.J.—Grriffln v. New Jersey Oil 
Co., 11 N.J.Eq. 49. 

90. Ala.—Blackman v. Engram, 107 
So. 741, 214 Ala. 262. 

Colo.—^Robinson v. 'Wriglit, 9 P.2d 
618, 619, 90 Colo. 417, citing Cor¬ 
pus Juris. 

11 C.J. p 648 note 82. 

Antecedent judgment 

(1) Such a mortgrag-e is superior 
to an antecedent judgment. 

Ala.—^Ex parte Scharnagel, 136 So. 
834, 223 Ala. 4, granting certiorari 
Scharnagel v. Quinn, 136 So. 833, 
24 Ala.App. 320, certiorari denied 
136 So. 835, 223 Ala. 487.. 

Ga.—Ritchie & Wells v. Irvin, 139 S. 

E. 910, 37 Ga.App. 280. 

11 C.J. p 648 note 33. 

(2) Lien of judgment against ven- 
dee giving mortgage to secure part 
only of purchase money, however, 
attaches to interest ‘of mortgagor. 
Accordingly, property returned to 
vendor in satisfaction of purchase 
price was subject to levy, where pur¬ 
chase price, and credit given was not 
fair market value of property.— 
Ritchie & Wells v. Irvin, supra. 
Antecedent mortgage 

A purchase-money mortgage out- 
ranks a previously executed mort¬ 
gage covering the same property. 
Conn.—^Walker v. Vaughn, 38 Conn. 
577. . 

Tex.—Tips V. Gay, Civ.App., 146 S. 
W, 306. 

11 C.J. p 648 note 36. 

Claimant held not entitled to prior¬ 
ity as a purchase-money mortgagee. 
—Shooters Island Shipyard Co. v. 


Standard Shipbuilding Corporation, 
C.C.A.N.J., 293 P. 706. 

Execution 

Lien of mortgages given to secure 
purchase money, was superior to lien 
of execution issued against mortga¬ 
gor and placed in hands of sherifC 
before date of mortgages.—Robinson 
V. Wright, 9 P.2d 618, 90 Colo. 417. 

Proceeds 

Where the mortgaged property is 
sold on foreclosure of a senior mort¬ 
gage, a mortgage given to secure a 
part of the purchase price takes 
precedence over a lien of junior 
mortgages.—Stuckman v. Roose, 46 
N.E. 680, 147 Ind. 402—11 C.J, p 648 
note 40. 

Renewals held purchase-money moil;- 
gages 

Utah.—Gray v. Kappos, 61 P.2d 613. 

What constitutes purchase-money 
mortgage 

(1) A purchase-money mortgage is 
a mortgage which is given on the 
property sold to secure the balance 
of the purchase price remaining un- 
paid. Whether the mortgage is giv¬ 
en directly to the seller or to a third 
person who advances the money, the 
legal effect is the same.—Gray v. 
Kappos, Utah, 61 P.2d 613. 

(2) Where the seller agrees that 
the buyer shall borrow a portion of 
the purchase price and execute a 
mortgage on the property therefor, 
he cannot insist that a mortgage giv¬ 
en to secure the remainder of the 
purchase money shall be a prior lien. 
—Pace V. J. M. Radford Grocery Co., 
Tex.Civ.App., 152 S.W. 1130. 

91. Ark.—Thornton v. Eindlay, 134 
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S.W. 627, 97 Ark. 432. 33 L.R.A., 
N.S.. 491. 

11 C.J. p 648 note 37. 

29. N.J.—Dunn v. Hastings, 34 A 
256, 54.N.J.Eq. 503. 

11 C.J. p 648 note 38. 

23. Mich.—^Hammel v. Hancock First 
Nat. Bank, 88 N.W. 397, 129 Mich. 
176, 95 Am.S.R. 431. 

11 C.J. p 648 note 39. 

24v U.S. — Free-Crayton Hardwood 
Co. V. Richardson-Warren Co., D.C. 
La., 18 P.2d 617. 

111.—^Nathan M. Stone Co. v. Eller- 
son, 230 Ill.App. 693, 696, citing 
Corpus Juris. 

La.—Maroun v. Marrs, 178 So. 723. 
N.C.—Jordan v. Wetmur, 162 S.E. 
610, 202 N.C. 279. 

S.C.—Garris v. Commercial Credit 
Co., 147 S.E. 601, 149 S.C. 498. 

11 C.J. p 652 note 94. 

Effect of delay in recording mort¬ 
gage see supra § 157. 

Dates from time of filing 

In contest between duly recprded 
bili of sale to secure debt and lien 
of subsequently recorded general 
execution, record of bili dates from 
time of filing in superior clerk’s of¬ 
fice.—Merchants’ & Mechanica’ Bank 
V. Beard, 134 S.E. 107, 162 Ga. 446, 
answers to certified questions con- 
formed to 134 S.E. 479, 35 Ga.App. 
692. 

Recording of mortgage insufficient 
to impart constructive notice does 
not grant priority to mortgage.— 
Life Ins. Co. of Virginia v. Page, 
Miss.. 172 So. 873. 

25. Mo.—^First Nat. Bank v. Wither- 
spoon Livestock Commission Co, 
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is authority to the contrary.26 

The lien of the liveryman will be superior to 
that of the mortgagee under a prior mortgage when 
the mortgagee consents to the morLgagor’s leaving 
the animal in charge of the liveryman, or, being 
notified that it has been so left, permits it to re- 
main, expressly recognizing the right to a lien there- 
on.2^ 

The consent of the mortgagee may be implied 
froni the circumstances of the case, but the mere 
fact that the mortgagee leaves the mortgaged prop- 
erty in the possession of the mortgagor is not of 
itseif proof of such consent.28 Also the mere fact 
that the mortgagee does not object to the animals 
being kept by the livery-stable keeper does not con¬ 
stitute waiver or consent on his part.29 

Of course, where a statute so provides, the lien 
of a livery-stable keeper is superior to that of a 
mortgagee,^® provided there has been a compliance 
with the statutory requirements, such as to giving 
notice.^^ This superiority of lien may under the 
statute extend to wagons and other appurtenances.32 
To entitle such lien to priority, however, it must 
arise from a compliance with the terms of the 
statute and not from agreement between the par- 
ties.^^ 

The priority of an agistor^s lien over a mortgage 
is considered in the title Animals § 21 g. 


Lien aitaching bcfore execntion of morigoge. 
The lien of a liveryman which had its inceprion pri¬ 
or to the giving of the chattel mortgage, which is 
taken with kncwledge of the situation of the ani¬ 
mals. is superior to that of such mortgage.^^ The 
lien of the liver\*-stable keeper, however, will be 
invalidated when he voluntarily permits the animals 
to leave his possession,and in such case will be 
postponed to the rights of third persons without 
notice of the lien.^® Where, however, the posses¬ 
sion of the animal is tortiously obtained from the 
stable keeper by the owner or by anyone eise, the 
lien of the stable keeper is not thereby destroyed,^^ 
even as against third persons having no notice of 
his lien.^^ 

§ 300. -Artisan^s or Repair Man*s Lien 

In the absence of a statute to the contrary, or the 
express or implied consent of the mortgagee, the lien of a 
prior recorded mortgage on a motor vehicle is superior to 
that of a repair man's. 

Ordinarily, as already considered in the title Bail- 
ments § 35 h, the mortgagor has no right to impose 
a lien for repairs on the mortgaged property supe¬ 
rior to the mortgage, unless the facts indicate an im¬ 
plied consent on the part of the mortgagee that the 
mortgagor may incur expenses for repairing the 
property. 

Motor vehicles, A lien for repairs imposed by a 
mortgagor in possession of a motor vehicle is in 


App., 90 S,W.2d 453, 461, quoting 
Corpus Juris. 

N.Y.—Johanns v. Ficke, 121 358, 

224 N.Y. 513, modifying 155 N.T.S. 
1115, 171 App.Div. 897, 

Tex.—Oak Cliff State Bank & Trust 
Co. V. Travis, Civ.App., 219 S.AV. 
286. 

Wash.—^Levitch v. Link, 164 P. 233, 
95 Wash. 639. 

11 C.J. p 652 note 95. 

26. Kan.—^Willard v. Whindeld, 43 
P. 314, 2 Kan.App. 63. 

11 C.J. p 653 note 97. 

Sff. Me.—Bowden v. Dugan, 89 A. 

467, 91 Me. 141. 

11 C.J. p 653 note 98. 

28. Mo.—First Nat. Bank v. Wither- 
spoon Livestock Commission Co., 
App., 90 SW.2d 453—Birmingham 
V. Carr, 197 S.W. 711, 196 Mo.App. 
411. 

11 C.J. p 653 notes 2, 3. 

29. Mo.—First Nat. Bank v. Wither- 
spoon Livestock Commission Co., 
App., 90 S.W.2d 453. 

30. N.Y.—Johanns v. Ficke, 121 N. 
E. 358, 224 N.Y. 513, modifying 155 
N.Y.S. 1115, 171 App.Div. 897. 

Trainiug of race horse 
Defendant, contracting to develop 


and train race horse, has no lien on 
sulky and harness as against trustee 
under prior deed of trust to such 
property. He does, however, under 
Code 1907 § 4808, have a lien on 
horse, with right of retention for 
charges.—^Finney v, Dryden, lOS So. 
13, 214 Ala. 370. 

31. N.Y.—Bissell v. Pearce, 2S N.Y. 
252—Corning v. Ashley, 4 N.Y.S. 
255, 51 Hun 483, affirmed 24 N.E. 
1100, 121 N.Y. 700. 

11 C.J. p 654 note 12. 

32. N.Y.—Peter Barrett Mfg. Co. v. 
Van Pvonk, 105 N.E. Sll, 212 N.Y. 
90, affirming 133 N.Y.S. 691, 149 
App.Div. 194. 

11 C.J. p 654 note 13. 

33. Kan.—Central Nat. Bank v. 
Brecheisen, 70 P. 895, 65 Kan. 807. 

34. Ala.—Snellgrove v. Evans, 40 
So. 567, 145 Ala. 600. 

Colo.—Tabor v. Salisbury, 33 P. 190, 
3 Colo.App. 335. 

Neb.—Becker v. Brown, 91 N.W. 17S, 
65 Neb. 264. 

35. Neb.—Marseilles Mfg. Co. v. 
Morgan, 10 N.W. 462, 12 Neb. 66. 

11 C.J. p 653 note 6. 

36. Mo.—State v. Shevlin, 23 Mo. 
App. 598. 


Neb.—Marseilles Mfg. Co. v. Morgan, 
10 N.W. 462, 12 Neb. 66. 

11 C.J. p 653 note 7. 

Acceptiug bili of sale 
Where the lienor w^alves his lien 
for Services and accepts a bili of sale 
of the property, after the execution 
of a mortgage, his rights are post¬ 
poned to those of the mortgagee.— 
Murray v. Guse, 38 P. 753, 10 Wash. 
25—11 C.J. p 654 note 9. 

ITsual use by mortgagor 

A livery-stable keeper allowing the 
property to be used in the usual way 
by the mortgagor will lose his lien 
against a mortgagee without notice 
or knowledge. 

Mo.—Drummond v. Griffin, 95 A. 506, 
114 Me. 120. L.R.A.1916B 748. 
Neb.—Marseilles Mfg. Co. v. Morgan, 
10 N.W. 462, 12 Neb. 66. 

11 C.J. p 654 note 8. 

'37. Mo.—Heaps v. Jones, 23 Mo. 

App. 617, 621, overruling McCreery 
V. Muench, 7 Mo.App. 5S9—State v. 
Shevlin, 23 Mo.App. 59S, overrul¬ 
ing McCreery v. Muench, supra. 

11 C.J. p 654 note 10. 

33. Mo.—Heaps v. Jones, 23 Mo. 

App. 617, overruling McCreery v. 
Muench, 7 Mo.App. 589—State v. 
Shevlin, 23 Mo.App. 598, overrul¬ 
ing McCreery v. Muench, supra. 


939 



§ 300 


CHATTEL M0RTGAGE8 


14 C.J.S. 


some jurisdictions regarded as inferior to that of 
the mortgagee,39 in the absence of the mortgagee^s 
consent to the creation of a superior lien.^^^ The 
mortgagee’s 'consent to repairs is not implied from 
the mere fact of the mortgagor^s possession^i or 
an agreement that the mortgagor should keep the 
machine in repair.42 In other jurisdictions the 
mortgagee of the vehicle by allowing the mortgagor 
to have possession of it for use is regarded as hav- 
ing impliedly consented to a bailment of the vehi¬ 
cle for reasonable repairs which enhance its value, 


and the lien of a repair man for such repairs is held 
superior to the claim of the mortgagee, notwith- 
standing an additional agreement between the mort¬ 
gagor and mortgagee that the mortgagee shall pay 
for repairs, or even an agreement that no liens shall 
be incurred, since the law creates the lien and not 
the consent of the parties.^2 

Of course, where a statute gives the repair man 
of a motor vehicle a lien superior to a prior mort- 
gage, preference will be given the repair man's 
lien^^ even though he had knowledge of the prior 


30. Ala.—Jordan v. J. E. Rotten & 
Co., 126 So. 893, 23 Ala.App. 465. 
111.—Ehrlich v. Chapple, 143 N.E. 61. 
311 111. 467, 32 A.L.R. 989, revers- 
ing 228 Ill.App. 293. 

Ohio.—Metropolitan Securities Co. v. 
Orlow, 140 N.E. 306, 107 Ohio St. 
583, 32 A.L.R. 992. 

Okl.—Greer v. Bird, 220 P. 579, 93 
Okl. 246—Cook v. Oklahoma Auto 
Supply Co., 162 P. 731. 62 Okl. 202. 
Or.—Ford v. Bates, 47 P.2d 951,’ 150 
Or. 672. 

R. I.—^Arnold v. Chandler Motors of 
Rhode Island, 123 A. 85, 45 R.I. 469 
—Providence Buick Co. v. Pitts, 
120 A. 583, 45 R.I. 145. 

S. C.—R. H. Nesbitt Auto Co. v. 'W^it- 
lock, 101 S.E. 822, 113 S..C. 519. 

g.p.—Cope V. Jorgenson, 221 N.W. 
263. 53 S.D. 544. 

Tenn.—Owen v. George Cole Motor 
Co., 292 S.W.'1, 155 Tenn. 250. 
Wash.—Rothweiler v. Winton Motor- 
car Co., 158 P. 737, 92 Wash. 215. 
42 C.J. p 823 note 71. 

Prlority of; 

Garage keeper’s lien see supra § 
297. 

Repair man^s lien over that of 
conditional seller see the C.J.S. 
title Motor Vehicles § 754, also 
42 C.J. p 823 note 70-p 825 note 
96. ! 

! 

]U8cha3iic’s lien 

(1) The text rule applies to 
mechanics* liens on motor vehicles. 
Ala.—Campbell Motor Co, v. Stan- 

field, 108 So. 515, 214 Ala. 506. 

Ind.—Grusin v. Stutz Motor Car Co. 
of America, 187 N.E. 382, 206 Ind. 
296. 

Ky.—C. I. T. Corporation y. Stude- 
baker Sales of Kentucky, 6^ S.W.2d 
84, 251 Ky. 349. 

42 C.J. p 824 note 84. 

(2) This is particularly true as to 
purchase-moiiey mortgages.—^Deni- 
son V. Shuler, 11 N.W. 402, 47 Mich. 
598, 41 Am.R. 734. 

Bight of possession 
A provision in a mortgage giving 
the mortgagee the right of immedi¬ 
ate possession on attachment or 
claim of the mortgaged property by 
any other person before payment has 
been held to preclude a subsequent 
repairman’s claim for a lien.— i 


Hawkes v. Telluride First Nat. Bank, 

224 P. 224, 75 Colo. 47. 

Zn Texas 

(1) The rule as stated In the text 
has been followed.—^Commercial 
Credit Co. v. Brown, Com.App., 284 
S.W. 911, reforming, Civ.App., 281 
S.W. 1101—Fritz Motor Co. v. Gabert, 
Civ.App., 41 S.W.2d 72, error dis- 
missed—General Motors Acceptance 
Corporation v. Merritt, Civ.App., 16 
S.W.2d 296->Vilbig v. Faison, Civ. 
App., 296 S.W. 669—^Dallas County 
State Bank v. Crismon, Civ.App., 231 
S.W. 857—Holt V. Schwarz, Civ.App., 

225 S.W. 856. 

(2) On the other hand, it has also 
been held that where a mortgagee 
permits the mortgagor to remain in 
possession of the machine, the re-| 
pairman has a superior lien.—City 
Nat. Bank of Wichita Falis v. Laugh- 
lin, Civ.App., 210 S.W. 617. 

4a Okl.—Kirkpatrick v. Oil Well 
Supply Co., 49 P.2d 712, 172 Okl. 
248. 

Consent to removal 
That the mortgaged structure 
couid be moved and rebuilt at an- 
other point did not give mechanic’s 
lien claimant priority.—United Iron 
Works Co. V. Sleepy Hollow Mining 
& Development Co., 198 S.W. 443, 198 
Mo.App. 562. 

41. La.—^Federal Mortgage & Pi- 
nance Co. v. Bohne, 146 So. 173. 

42 C.J. p 823 note 72,” 

42. 111.—Ehrlich v. Chapple, 143 N. 
E. 61, 311 111. 467, 32 A.L.R. 989, 
reversing 228 111.App. 293. 

Ind.—Grusin v. Stutz Motor Car Co. 
of America, 187 N.E. ‘382, 206 Ind. 
296. 

Mass.—Guaranty Security Corpora¬ 
tion V. Brophy, 137 N.E. 751, 243 
Mass. 597. 

N.C.—Twin City Motor Co. v. Rouzer 
Motor Co., 148 S.E. 461, 197 N.C. 
371. 

Ohio.—Metropolitan Securities Co. v. 
Orlow, 140 N.E. 306, 107 Ohio St. 
583, 32 A.L.R. 992—Ohio Finance 
Co. V. Middleton, 14 Ohio App. 43. 
42 C.J. p 823 note 74. 

43. Ind.—Grusin v. Stutz Motor Car 
Co. of America, 187 N.E. 382, 206 
Ind. 296. 


44. Cal.—Mortgage Securities Co. of 
California v. Pfaffmann, 169 P. 
1033, 177 Cal. 109, L.R.A.1918D 118. 
Kan.—Hockaday Auto Supply Co. v. 
HufC, 245 P. 1013, 121 Kan. 113— 
Willys Overland Co. v. Evans, 180 
P. 235. 104 Kan. 632. 

N.Y.—Courtlandt Garage & Realty 
Corporation v. New York Yellow 
Cab Co. Sales Agency, 215 N.Y.S. 
789, 217 App.Div. 4—National Sure- 
ty Co. V. Gotham Garage Co., 216 
N.Y.S. 290, 127 Misc. 422. 

N.C.—Reich v. Triplett, 155 S.E. 573, 
199 N.C. 678—Twin City Motor Co. 
V. Rouzer Motor Co., 148 S.E. 461, 
197 N.C. 371—Johnson v. Yates, 
110 S.E. 603, 183 N.C. 24. 

Wis.—^Jesse A. 'Smith Auto Co. v. 
Kaestner, 159 N.W. 738, 164 Wis. 
205. 

42 C.J. ,p 824 note 81. 

Not classed with conditional sellers 
Purchase-money mortgagee of au- 
tomobile is not in same class with 
conditional seller, under statute re- 
lating to repairmen's liens.—Com- 
mercial Credit Co. v. Hayes-Lamb 
Motor Co., 298 S.W. 217, 174 Ark. 945. 
Validity of statutes 

(1) “Statutes giving liens for 
Services in repairing personal prop¬ 
erty and purporting to make such 
liens superior to all others have been 
construed to create liens superior to 
previous chattel mortgages, even 
though the lien claimant had knowl¬ 
edge of the prior mortgage. Such 
statutes have been held to be con- 
stitutional, provided the prior chat¬ 
tel mortgage was taken subsequent- 
ly to the passage of the statute, and 
the mortgagor has been allowed to 
keep possession of the mortgaged 
chattel. The reason is that, in tak- 
ing such a mortgage, the mortgagee 
does so with the knowledge of the 
lien given by the statute, and by 
leaving the property, such as an au- 
tomobile, in the hands of the mort¬ 
gagor, impliedly consents that he 
shall make a contract for repairs 
which are necessary to preserve the 
property and which enhance its val¬ 
ue.”—Commercial Credit Co. v. 
Hayes-Lamb Motor Co., 298 S.W. 217, 
174 Ark. 945. ■ 

(2) Statute held valid.—Clark v. 
Davis, 254 P. 399, 123 Kan. 99. 
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mortgage.^5 Such a statute Kas been held not to 
aiithorize a lien for articles sold which are attach- 
ed to the automobile, although a small charge is 
made for attaching them.46 

Where the repair man has a superior lien, either 
by virtue of the mortgagee*s consent or by virtiie 
of statute, the lien will be enforceable unless it is 
expressly or impliedly waived; the waiver must be 
intentional and it cannot be implied from the terms 
and conditions of the mortgage of which the garage 
keeper has no actual knowledge.^'^ Ordinarily a 
repair man will lose his preference if he relinquishes 
his possession of the motor vehiclej^^S 
lose his priority where he was induced to part with 
his possession by false and fraudulent representa- 
tions of the mortgagor.^^ 


§301 

§ 301. — Crop Lien 

a. In general 

b. Statutory liens 

a. In General 

A crop lien complylng wIth statutory requlrements 
and otherwise valid may be given preference over a later 
mortgage. 

In the absence of a statute to the contrary or cir- 
cumstances constituting a waiver or estoppel,®^ the 
lien of a crop mortgage prior in point of time will 
be given priority over a lien subsequently acquir- 
ed,5^ and an agreement giving a lien on crops, if 
prior in point of tim.e to a chattel mortgage, will be 
given preference.52 Such an agreement, however, 
to be effectual must usually be properly recorded,^^ 
unless the mortgagee has actual notice thereof,®^ 
or there must be a delivery of the crop.^s 


45. Ark.—Commercial Credit Co. v. 
Hayes-Liamb Motor Co., 29$ S.W. 
217. 174 Ark. 945. 

46. Kan.—Clark v. Davis, 254 P. 399, 
123 Kan, 99. 

47. Ind.—Grusin v. Stutz Motor Car 
Co. of America, 187 N.E. 3S2, 206 
Ind. 296. 

48. N.C,—Twin City Motor Co. v. 
Rouzer Motor Co., 148 S.E. 461, 197 
N.C. 371. 

Wash.—Ellison v. Scheffsky, 250 P. 
452. 141 Wash. 14. 

49. N.C.—Reich v. Triplett, 155 S. 
E. 753, 199 N.C. 678. 

50. No estoppel arises from the fact 
that a prior mortgagee later received 
a warehouseman’s receipts to mort- 
gagor for his deliveries of mortgaged 
wheat, and saw thereon warehouse- 
man’s notaticns that advances for 
the grain had been made.—First Nat. 
Bank v. White-Dulany Co., 209 F, 
S61, 121 Wash. 386. 

51. Minn.—^Ash Creek State Bank v. 
Zwart. 196 N.W. 935, 158 Minn. 100, 

Tex.—Barton v. Lary, Civ.App., 283 
S.W. 920. 

N.ltial ecLuities 

Where the equities on future crops 
are equal, but where the right of a 
chattel mortgagee came into exist- 
ence at the time of making the mort¬ 
gage while that of a second mort¬ 
gage on the premises came into ex- 
istence thereafter at the time he filed 
a petition for foreclosure of his 
mortgage, the lien of the chattel 
mortgagee was given preference.— 
Equitable Life Ins. Co. v. Read, 246 
N.W. 779. 215 lowa 700. 

Executo^ contract of sale 

Where a person had sold a grow- 
ing crop but no record or delivery 
was made and later executed a mort¬ 
gage thereon for value, the original 
contract was merely an executory 
contract of sale, and did not pass ti- 
tle; and the owner, being in posses¬ 


sion, conveyed to the mortgagee a 
title superior to the original pur- 
chaser. Also where a purchaser 
claimed title under the Pooling Act 
of 1907 he having furnished mcnsy 
and materials for the growing of the 
crop, his title was not prior to an 
innocent mortgagee without notice.— 
Dysart v. Hamilton, 11 Tenn.App. 43. 
Instmctlons 

Where subsequent claimant had 
notice of the prior crop mortgage, 
submitting the issue as to his knowl- 
edge therecf to the jury was error.— 
Hairslip v. Brannum, 73 So. 464, 
198 Ala. 214. 

Possession as bailee of the lessor^s 
portion of the crop does not give the 
lessee a lien for advances under the 
lease superior to the lessor’s crop 
mortgagee, at least where title to 
crops remained in lessor until divi- 
sion thereof.—^Bailey v. John W. 
Sward, Inc., 193 P. 952, 1S4 Cal. 395. 

52. Minn.—First Nat. Bank v. Sat- 

eren, 188 N.W. 62, 152 Minn. 101. 
Mo.—Pearson v, Laiferty, 133 S.W. 

40, 197 Mo.App. 123. 

S.D.—Winans v. Light, 217 N.W. 635. 

52 S.D, 369. 

Croppiag contracts 

(1) The lessor is not liable in con- 
version for selling the tenant's share 
of crop, as against the tenanfs mort¬ 
gagee, where necessary to reimburse 
himself in accordance with the lease 
for certain contingent claims that he 
was compelled to pay for the tenant. 
—^First Nat, Bank v. Sateren, 188 N. 
W. '62, 152 Minn. 101. 

(2) The mortgagee of a growing 
crop planted by a tenant under a 
contract which entitles the landlord 
to a portion of the crop succeeds 
only to the interest of the mortga- 
gor, and where the mortgage is made 
by the tenant, and the mortgagee 
converts the whole crop to his own 
use, he is liable for the share of the 
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landlord on a proper demand for its 
delivery. 

Cal.—Tuohy v. Linder, 78 P. 233, 144 
Cal. 790—Sunol v. Molloy, 63 Cal. 
369. 

Del.—State v. Vandever, 2 Del. 397. 
lowa.—Atkins v. Womeldorf, 4 N.W. 
905, 53 loxva loO. 

53. Cal.—Merriman v. Martin, 298 
P. 95, 113 Cal.App. 167—First Nat. 
Bank v. Andreas, 267 P. 937, 92 
CaLApp. 62. 

Wash.—Arnold v. Peasley, 222 P. 472, 
128 Wash. 176. 

11 C.J. p 654 note 17. 

Mortgage executed by landowuer 
Recordation of crop mortgage 
executed by landowner alone did not 
give constructive notice of claim 
against cropper's share of proceeds 
to subsequent mortgagee of cropper’s 
interest in proceeds of crop.—Mer¬ 
riman V. Martin, 298 P. 95, 113 Cal. 
App. 167. 

Provisioa of lease giving landlord 
lien on crops for unpaid rent is in 
nature of chattel mortgage, and, 
lease not being recorded, his rights 
as against holder of subsequently 
executed recorded crop mortgage are 
same as if he depended on unrecord- 
ed mortgage.—Joeckel v. Gust, 268 S. 
W. 8SS, 217 Mo.App. 495. 

Verbal promise 

Crop mortgagees’ right was su¬ 
perior to landlord's right under mort- 
gagor’s verbal promise of cropper’s 
share in payment of debt.—Bohl v. 
Spratt, 211 N.W. 451, 50 S.D. 596. 

S4u lowa.—Reese v. Lamp, 193 N.W. 

536, 195 lowa 1221. 

Neb.—^Weigand v. Hyde, 192 N.W. 
198, 109 Neb. 678. 

Or.—La Grande Nat. Bank v. Oliver, 
165 P. 6S2, 84 Or. 5S2. 

55. Ark.—^Person v. Wright, 35 Ark, 
169. 

Ky.—Rives v. Christie, 46 S.W. 204, 
20 Ky.L. 526, 104 Ky. 82. 
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Althougli a valid recorded crop mortgage cannot 
be rendered inferior by any subsequent agreement 
between the landlord and tenant to which the mort- 
gagee is not a party,56 where a crop mortgage is 
executed prior to the time of the making of the 
lease the lien of the mortgage is inferior to that 
of the landlord's reserved in the lease-^*^ 

Where there is a conflict of interest between lien 
claimants on a crop, reference must be made to a 
general statute providing for the order of resort 
for payment of prior liens, at least if there is no 
statute applicable particularly providing for priority 
of chattel mortgages on crops.^^ 

For advances or suppUes, The priority of a lien 
for supplies over a mortgage may be acquired by 
express agreement between the parties.59 

Tenant abandoning crop. A landlord renting on 


shares does not have, in the absence of statute or 
a reservation of a lien, a claim superior to mortga- 
gees of the tenant abandoning the crop;®^ but the 
landlord does have such an interest in the whole 
crop that he may protect himself by caring for it 
and repay himself for such expense out of the ten- 
ant’s share.61 

b. Statutory Idens 

Where a statute so provides, a crop lien may be 
superior to a crop mortgage, If there has been a com- 
pliance with statutory requirements with regard thereto. 

Some statutes regarding statutory liens on crops 
for supplies advanced to enable the production 
thereof provide that such a lien shall take prece- 
dence over a prior 62 or subsequent®^ valid mort¬ 
gage, or an older judgment,®^ if the lien for advanc¬ 
es is properly perfected as required by law.®® 


N.D.—Grand Porks Second Nat. 
Bank v. Swan, 50 N.W. 357, 2 N.D. 
225. 

11 C.J. p 654 note 18. 

5€i. Cal.—^Wixom v. Davis, 246 P. 
1041. 198 Cal. 641. 

57. Wash.—Community State Bank 
V. Martin. 258 P. 498, 144 Wash. 
483. 

68. Okl.—^Anderson v. Marietta Nat. 
Bank. 220 P. 883, 93 Okl. 241. 

53. Cal.—^Lencioni v. Pidelity Trust 
& Savings Bank of Fresno, 273 P. 
103, 95 Cal.App. 490, rehearing de- 
nied 274 P. 75, 95 Cal.App. 490— 
Lencioni v. Fidelity Trust & Sav- 
ings Bank of Fresno, 231 P. 366, 
69 Cal.App. 325. 

Mo.—Pearson v. Laiferty, 193 S.W. 

40, 197 Mo.App. 123. 

N.D.—State Bank of Bowman v. Nel- 
son, 186 N.W. 766, 48 N.D. 702. 

11 C.J. p 655 note 25. 

Reservation of title to crop 

Where lessor of farm land re¬ 
serves title of tenant*s share of crop 
until settlement between them, and 
right to deduct indebtedness owing 
from lessee tb him, he may deduct 
from tenant's share ali such indebt¬ 
edness for advances or loans made 
in good faith during term of lease, 
without being guilty of conversion 
as against holder of a mortgage on 
crop executed by tenant and of which 
lessor had no knowledge until after 
loans and advances had been made, 
and settlement and division had be¬ 
tween lessor and lessee.—First Nat. 
Bank v. Gutru, 204 N.W. 887, 52 N. 
D. 918. 

60. Colo.—Meador v, Cullison, 120 
P. 145, 52 Colo. 172. 

ei. Or.—Abernethy v. Uhlman, 93 
P. 936, 97 P. 540, 52 Or. 359. 
Necessity to conserve crop 
Holder of mortgage on land con- 


taining citrus groves, on showing 
necessity for receiver to conserve 
crop, had right to fruit superior to 
that of creditor given option by 
mortgagor to apply future crop to 
his indebtedness.—Summerlin v. 
Orange Shores, 122 So. 508, 97 Fla. 
996. 

62. Ala—^Lauderdale v. Flippo & 
Son, 75 Sb. 323, 200 Ala. 11. 

Ark.—Baker v. Betzner Mercantile 
Co., 13 S.W.2d 608, 178 Ark. 1199 
—Wilson v. Citizens’ Bank of Os- 
ceola, 282 S.W. 689, 170 Ark. 1194 
—Liunsford v. Skelton, 275 S.W’. 
901, 169 Ark. 547. 

N.M.—Farmers’ Cotton Finance Cor¬ 
poration V. Cotton Finance & Trad- 
ing Corporation, 18 P.2d 1027, 37 N. 
M. 101. 

Tex.—Taack v. Underwood, Civ.App., 
266 S.W. 618—Ross v. Schultz, 
Civ.App., 198 S.W. 672—Frith v. 
Wright, Civ.App., 173 S.W. 453. 

11 C.J. p 654 note 20—36 C.J. p 509 
notes 59, 61, 62. 

Citms fmit crop 

A crop lien and mortgage on a 
citrus fruit crop, given by the own- 
ers of the land on which the citrus 
fruit crop was growing and to be 
produced, for advances of money to 
aid in the production of the crop, not 
purporting to have been made by a 
person engaged in the business of 
producing citrus fruits, or to aid in 
the business of producing fruits, but 
made to secure a note, executed by 
the lienor to represent amounts ad¬ 
vanced by the lender to the crop 
owner to aid in producing the mort- 
gaged crop, properly falis under Act 
1925 c 10279, Comp.Gen.L. §§ 5741, 
5742, respecting mortgages on crops, 
and not under Comp.Gen.L. § 5378, 
Rev.Gen.St. § 3515, giving a lien 
prior to other encumbrances, the 
two statutes being inconsistent with 
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each other and being intended to 
have an entirely different fleld of 
operation.—Piant City Agr. Credit 
Co. v. Pool, 139 So. 595, 103 Fla. 
806. 

Irrigating lien 

Where a statute so provides, the 
lien of an irrigating company fur- 
nishing water to the mortgagor is 
superior to a mortgage on the crops. 
—Texas Bank & Trust Co. of Beau- 
mont v. Smith, 192 S.W. 533, 108 
Tex. 265, 2 A.L.R. 771—Texas Bank 
& Trust Co. of Beaumont v. Smith, 
Tex.Civ.App., 195 S.W. 617. 

Pnrchaser of land from landlord, 
who had furnished tenants supplies, 
who paid tenants' accounts as part 
of consideration, was entitled to 
statutory lien.—Oberste Bros. v. 
Crabtree, 299 S.W. 6, 175 Ark. 107. 

63. N.M.—Farmers’ Cotton Finance 
Corporation v. Cotton Finance & 
Trading Corporation, 18 P.2d 1027, 
37 N.M.101. 

Tex.—First Nat. Bank v. Pointer, 
Civ.App., 51 S.W'.2d 781—Gorman 
Co. v. Jones, Civ.App., 245 S.W. 

448. 

64. Ga.—Hix V. Williams, 155 S.E. 
355, 42 Ga.App. 143. 

11 C.J. p 655 note 21. 

Feach crop was not “crop” within 
meaning of statutes.—^A. J. Evans 
Marketing Agency v. Federated 
Growers’ Credit Corporation, 165 S.E. 
114, 175 Ga. 294. 

65. S.C.—Cantey v. McClary-Broad- 
way Co., 78 S.E. 614, 95 S.C. 29. 

Recordlng nnnecessary, for privi- 
lege of one furnishing supplies for 
the making of a crop, and where it 
existed when a mortgage was given 
it was not affected by the mortgage. 
—Purity Feed Mills Co. v. Moore, 93 
So. 196, 152 La. 393. 
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Such statutes will not be given a retroactive ef- 
fect,®® nor will the lien for supplies be extended 
beyond the terms of the statute creating it.6“ The 
fact that the crop is delivered to the mortgagee does 
not affect the priority of the lien for advances.®^ 
However, unless the advances are actually made the 
mortgage on the crop will have priority.^^^ It has 
been held that a mortgagee of crops is not liable for 
supplies furnished the mortgagor to enable him to 
raise the crop, in the absence of any express agree- 
ment to pay therefor, although the crops are sold 
to pay the mortgage.'^^ Where the statute pro¬ 
vides that the landlord^s lien for supplies furnished 
shall not operate against persons holding a mort¬ 
gage for supplies of which the landlord had notice, 
it has been held that the landlord’s lien for ad¬ 
vances even after such notice was superior to the 
mortgage lien when it appeared that the advances 


were made for the common good of thosc interest- 
ed.‘i 

The lien of the mortgagee for supplies furnished 
a tenant cannot be defeated by any subsequent ar- 
rangement between the landlord and the tenant. 

If there has been a compliance with statutory re- 
quirements,"^ a lien arising on a crop by virtue of 
a seed grain note has priority over a lien on the 
same crop acquired by means of a previously exe- 
cuted and filed chattel mortgage."*^ 

For rent A landlord'’s statutory lien on crops ac- 
crues as soon as they come into existence, and 
hence has priority over any mortgage of the crops 
made by the tenant,unless the mortgage on the 
crop was in existence at the time the land was ac¬ 
quired by the landlord/® or unless the landlord has 
lost his lien by a removal of the crop from the 


66. Ga.—Hix v. Williams, 155 S.E. 
355, 42 Ga.App. 143. 

11 C.J. p 655 note 23. 

67. Ga.—Fountain v. Fountain, 66 S. 
E. 1020, 7 Ga.App. 361. 

Crops of foUowing* year 

Landlord making advances to ten¬ 
ant for supplies on one year had no 
lien on mortgaged crop raised fol- 
lowing year, as against mortgage 
against crops raised that year,— 
Wright V. First Guaranty State Bank 
of Bellevue, Tex.Civ.App., 281 S.W. 
270. 

68. Ala.—^Atkinson v. James, 10 So. 
846, 96 Ala. 214. 

69. N.C.—Knight v. Rountree, 6 S. 
E. 762, 99 N.C. 389. 

70. Cal.—Gosliner v. Grangers’ Bank, 
56 P. 1029, 124 Cal. 225. 

71. Miss.—Strauss v. Baley, 58 
Miss. 131. 

72. Miss.—^Brown v. Matthews, 40 
So. 66. 

73. Minn.—Opatril v. Cook, 194 N. 
W. 103, 156 Minn. 57. 

74. Minn.—Enderson v. Larson, 112 
N.W. 628, 101 Minn. 417, 118 Am. 
S.R. 631—McMahan v. Lundin, 58 
N.W. 827, 57 Minn. 84. 

11 C.J. .p 655 note 29. 

75. Ala.—Bellingrath v. Samuel, 122 
So. 27, 219 Ala. 263—^First Nat. 
Bank v. Meeks, 94 So. 527, 208 Ala. 
534—McDonald v. Stephens, 85 So. 
746, 204 Ala. 359—Hughes & Tid- 
well Supply Co. v. Carr, 83 So. 472, 
203 Ala. 469—^A. Burkart & Co. v. 
Bell, 137 So. 322, 24 Ala.App. 516. 

Ga.—Finn v. Reese, 137 S.E. 574, 36 
Ga.App. 591. 

lowa.—Farber v. Andre w, 225 N.W. 
850, 208 lowa 964—Dilenbeck v. 
Security Sav. Bank, 169 N.W. 675, 
186 lowa 308, modified on other 
grounds 172 N.W. 486, 186 lowa 
308. 


Kan.—Shell v. Guthrie, 284 P. 420, 
129 Kan. 632—Snodgrass v. Carl- 
son, 230 P. 83, 117 Kan. 80, rehear- 
ing denied 232 P. 241, 117 Kan. 353. 
Ky.—First Nat. Bank v. Pierce, 250 
S.W. 497, 199 Ky. 58. 

N.C.—^Never Fail Land Co. v. Cole, 
149 S.E. 585, 197 N.C. 452—Mon- 
tague V. Thorpe, 144 S.E. 691, 196 
N.C. 163. 

Okl.—First Nat. Bank v. Melton & 
Holmes, 9 P,2d 703, 156 Okl. 63— 
Chickasaw’ Nat. Bank of Purcell v. 
Martin. 254 P. 59, 124 Okl. 52. 
Tex.—Guaranty Bond State Bank of 
Timpson v. Redding, Civ.App., 24 
S.W.2d 457—Koontz v. Savely, Civ. 
App., 233 S.W. 540, dismissed for 
want of jurisdiction—McKelvy v. 
Gugenheim, Civ.App., 208 S.W. 757. 
11 C.J. p 6od note SO-—“o6 C.J. p 50 * 
note 36. 

Crop reserved as rent 
Equitable lien of chattel mortga¬ 
gee on crops subordinate to that of 
landlord’s has no application to part 
of crop reserved as rent and deliv¬ 
ered to landlord.—^W’hite v. Kinney, 
101 So. 426, 211 Ala. 624. 

Mortgage before term 

A mortgage on crops to be grown 
does not attach until the crop is 
planted and, therefore, a tenant can¬ 
not deprive the landlord of the lien 
j expressly created by statute on crops 
to be grown or the increase to come 
into existence after the tenant has 
taken possession by a mortgage giv¬ 
en just before the beginning of the 
term,—Dilenbeck v. Security Sav. 
Bank, 169 N.W. 675, 172 N.W. 486, 
186 lowa 308. 

Notice 

(1) Notice that a landlord*s lien 
exists on the growing crop which is 
being subjected to a mortgage may 
be constructive as well as actual, 
and a knowledge of facts which 
would put a mortgagee on inquiry 
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as to the mortgagor's tenancy will 
be as binding on the mortgagee as if 
he were fully apprised of ali the 
facts which would affect the validity 
and priority of the landlord's lien.— 
Bowland v. McDowell, 297 P. 691, 132 
Kan. 820—Shell v. Guthrie, 284 P. 
420, 120 Kan. 632. 

(2) The mere fact that it is crop 
mortgage charges mortgagee with 
notice that it is subject to any ex- 
isting landlord’s lien.—Metropolitan 
Life Ins. Co. v. Reconstruction Fi- 
nance Corporation, 162 So. 379, 230 
Ala. 580. 

Priority of execntioo. imxnaterial 
Okl.—Chickasaw Nat. Bank of Pur¬ 
cell V. Martin, 254 P. 59. 124 Okl. 
52. 

Be&t of grass lands 
Landlord’s lien on crops for rent 
of grass land and buildings was su¬ 
perior to lien of chattel mortgage on 
crops.—Shell v. Guthrie, 284 P. 420, 
129 Kan. 632. 

Snbtenant 

The text rule applies as to a sub- 
tenanfs mortgagee.—Lunsford v. 
Skelton, 275 S.W. 901, 169 Ark. 547. 

76. Ala.—Gillespie v. Bartiett & 
Byers, 100 So. S5S, 211 Ala. 560— 
Lamar v. Johnson, 81 So. 140, 16 
Ala.App. 64S—Gatlin v. King, 11S 
So. 678, 22 Ala.App. 627. 

S.C.—Cassidy v. Hutto, 93 S.E. 191, 
107 S.C. 489. 

11 C.J. p 655 note 31, 

However, it has been held that the 
landlord’s lien was superior to the 
lien of a mortgage even though the 
mortgage was executed before the 
land was acquired by the landlord.— 
G. M. Carlton Bros. & Co. v. Hoppe, 
Tex.Civ.App., 204 S.W. 248, error dis¬ 
missed—Ivy V. Pugh, Tex.Civ.App., 
161 S.W. 939. 

Defaiat i 2 L land znortgage 

Where a chattel mortgagee knows 
at the time of taking a crop mort- 
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1,'^'^ or where he has waived or lost,*^^ or has 
iressly agreed to postpone,*^ 9 his lien. The re- 
on of landlord and tenant, however, is essential 
the establishment of this statutory preferred 
i.so 

'i.fter the rent has been paid from the proceeds 
the crop, the balance will go to a mortgagee of 
crop before it can be applied on an open ac- 
int due the landlord from the tenant. 


When a mortgage on the crop of a certain year 
is executed by the owner of the land, and the land 
is afterward conveyed by the mortgagor, and a 
lease of it is taken by hini, the mortgage has pri- 
ority over the landlord^s lien.S2 

For labor, By statute in some jurisdictions a 
person expending labor in the production of a crop 
is given a lien superior to all other claims,^^ but, 
in the absence of controlling statutes or provisions 


:e that the mortgagor was In de- 
It on his mortgage on the land, 
l where after foreclosure the 
rtgagor attorned to the land mort- 
ree who was the purchaser, the 
p mortgage was inferior to the 
*chaser’s lien for rent.—^First Nat. 
ik V, Federal Land Bank of New 
eans, 143 So. 567, 225 Ala. 387. 

rchaser at mortgage sale 

1) Under Remington Comp.St. § 

, the lien of a purchaser at a 
rtgage foreclosure sale for taxes 
1 interest during the year of re- 
nption is superior to that of a 
ip mortgage, the crop mortgagee 
ng charged with notice of this 
.tutory lien where the chattel 
rtgage is executed after the real 
.ate mortgage.—^Davin v. Dowling, 
l P. 123, 146 Wash. 137—Farmers' 
Ite Bank of Reardan v. Chick, 255 

915, 143 Wash. 614—Mou»t v. 
ckford State Bank. 236 P. 82, 134 
ish. 479. 

(2) Purchaser, however, had no 
n for taxes paid after foreclosure 
:e, or for interest on judgment, 
ring redemption period as against 
)p mortgagee claiming under 
mesteaders of farm property who 
l not redeem.—^Pease v. Stephens, 

P.2d 294, 173 Wash. 12. 

. Cal.—^IMarshall v. Linz, 47 P. 
597, 115 Cal. 622. 

Alahama 

(1) The priority of a landlord’s 
n is not displaced by the mere re- 
ival of the crops from the rented 
jmises. The priority of his lien 
-sists until the crop has passed 
o the hands of a bona fide pur- 
iser, and the mortgagee is not 
ssed as such.—Metropolitan Life 
5. Co. V. Reconstruction Finance 
Toration, 162 So. 379, 230 Ala. 580 
Jellingrath v. Samuel, 122 So. 27, 

' Ala. 263. 

2) This rule is also applicable to 

proceeds of the crop.—Metropoli- 

Life Ins. Co. v. Reconstruction 

ance Corporation, supra. 

3) As against landlord’s lien, 
^ever, a warehouse company was 
Ltled to protection as to advances 
security of cotton in warehouse, 
jre company had no actual notice 
landlord’s lien. Under such cir- 
istances, a description in the 
■tgage including cotton grown, 


“on my farm, or any other places 
cultivated by.me, or in which I have 
an interest** is not notice that the 
cotton was raised on rented land.— 
Bellingrath v. Samuel, supra. 

(4) On the other hand, it has been 
held that a mortgagee of an unplant- 
ed crop of cotton on leased premises 
had the legal title to a bale of cotton 
harvested from such crop and sold 
by the tenant and removed from the 
premises as against the landlord who 
never had possession, either actual 
or constructive, of the bale of cotton. 
—^Mutual Warehouse Co. v. Hamil- 
ton, 55 So. 116, 171 Ala. 82. 

78. Tex.—Farmers* Cotton Finance 
Corporation v. Collins, Civ.App., 
9 S.W.2d 1054. 

11 C.J. p 655 note 83. 

Preservation of lien 

<1) Under a statute providing that 
the lien of the landlord shall not 
continue for more than one hundred 
and twenty days after the expiration 
of the term, where within that time 
the tenant delivers the crop to the 
landlord or his agent as security for 
the landlord’s claim, his lien is pre- 
served and is superior to a chattel 
mortgage on the crop.—Barlow v. 
Fuller, 163 S.W. 742, 157 Ky. 5S2— 
Marquess v. Ladd, 100 S.W. 305, 30 
Ky.L. 1143. 

(2) Accordingly, where both the 
landlord and tenant are under a le¬ 
gal duty to deliver the crop to a co¬ 
operative association, the signing of 
a statement by them within the stat¬ 
utory period authorizing the associa¬ 
tion to pay the landlord's claim from 
the proceeds of the crop preserves 
the landlord’s lien and as so pre- 
served is superior to a chattel mort¬ 
gage on the crop.—^Dark Tobacco 
Growers’ Co-Op. Ass’n v. Haddox, 283 
S.W. 81, 214 Ky. 300. 

7B, Ark.—Beattie v. Hughes, 101 S. 

W. 170, 82 Ark. 199. 

11 C.J. p 656 note 34. 

80. Ala.—Herzfeld v. Hayne, 76 So. 

973, 200 Ala. 615. 

Tenancy at will 

Where a mortgagor*s default in a 
purchase-price installment made him 
the mortgagee’s tenant at will, and 
such tenancy was converted by 
agreement into one for a fixed term, 
the landlord's lien for rentals on the 
crops was superior to the lien of a 
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crop mortgage executed after the 
agreement creating a tenancy for a 
fixed term.—Hughes & Tidwell Sup- 
ply Co. V. Carr, 83 So. 472, 203 Ala. 
469. 

Unrecorded bond for title 
A crop mortgage is not prior to a 
landlord*s lien, although landlord 
claims under an unrecorded bond for 
title.—In re Mixon, 96 S.E. 403, 110 
S.C. 270. 

81. Ga.—Cofer v. Benson, 19 S.E. 56, 
92 Ga. 793. 

82. Ala.—^Daniel v. M. C. Clayton & 
Co., 149 So. 355, 25 Ala.App. 487. 

11 C.J. p 656 note 37. 

Right of mortgagor to sell or con- 
vey see supra § 260. 

Kolder of bili of sale, executed 
under statute, to secure advances 
for making of crops was entitled to 
recover crops in trover action, not- 
withstanding defendant had security 
deed to land on which crops were 
grown before execution of bili of 
sale, received warranty deed from 
maker of bili of sale after making 
and recording thereof, distrained for 
rent for year crops were to be grown, 
and became purchaser of crops at 
sale under levy of distress warrant, 
and notwithstanding holder of bili of 
sale interposed no claim and made 
no objection to sale.—Piedmont Agri- 
cultural Credit Corporation v. North- 
eastern Banking Co., 181 S.E. 84, 51 
Ga.App. 571. 

83. Ark.—Carraway v. Phipps, 86 S. 
W.2d 12, 191 Ark. 326. 

N.D.—First Nat. Bank v. Weiss, 299 
N.W. 780, 54 N.D. 371. 

Wash.—Musgrave v. Atkinson, 203 P. 

973, 118 Wash. 323. 

11 C.J. p 656 note 38. 

Agricultural liens in general see 
Agriculture §§ 44-52. 

Priority of labor liens over chattel 
mortgages generally see infra § 
303. 

G-rain in elevators 
Farm laborer’s lien on filing at- 
taches to grain seized in foreclosure 
proceedings under mortgage on 
growing crops or crops thereafter to 
be grown, and placed in storage in 
elevators.—^First Nat. Bank v. Weiss, 
209 N.W. 780, 54 N.D. 371. 

Notice that a laborer is employed 
in the production of the crop, at the 
time of execution of a crop mort- 
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in the niortgagor’s lease to the contrary,S4 a labor¬ 
eris lien is inferior to a prior valid mortgage.^^ 
To acquire the lien given by such statute it is nec- 
essary for the laborer to comply with its provi- 
sions.^® , It has also been held that the priority of 
a crop mortgage may be affected by the fact that 
the crops were rendered valuable by the labor and 
money expended by a receiver of the mortgagor.^^ 

§ 302. — Innkeeper’s Lien 

An innkeeper^s statutory lien is superior to a mort¬ 
gage on a guesfs chatteis which are brought to his 
premises. 

An iimkeeperis statutory lien on a chattel brought 
to his premises by a guest is superior to that of a 
mortgagee of the chattel, even though the mortgage 


was due when the chattel was brought to the ho- 
tel,®S and this lien is not waived by failure to assert 
it on refusing to deliver the goods to a chattel mort¬ 
gagee demanding possession under his mortgage.^^ 
An innkeeper will not be deprived of this statutory 
lien even though he had actual notice of the mort¬ 
gage, as long as the guest was legally in possession 
of the goods and was the owner thereof.^^ 

§ 303. - Laborer’s Lien 

In the absence of a statute to the contrary or a 
wafver by the mortgagee, a laboreris lien is not superior 
to a prior valid mortgage. 

In the absence of statute a laboreris lien is not 
entitled to superiority Over a prior valid mortgage, 
particularly where the statute so pro vides,92 un- 


gage, is usually under the statutes, 
notice of the laborer's lien, thereby 
rendering it superior to the crop 
mortgage. 

Ala.—Gray v. Burdette, 86 So. 95, 17 
Ala.App. 432, certiorari denied Ex 
parte Gray, 86 So. 96. 204 Ala. 358. 
Tex.—Lunsford v. Pearce, Civ.App., 
19 S.W.2d 71. 

Priority statute construed 
Where a statute providing for a 
laborer’s lien upon a crop provides 
that liens “shall be paid and settled 
according to the priority of the no¬ 
tice of the lien filed with the justice 
or clerk,” such a provision applies 
only to liens required to be filed with 
a justice or the clerk and, since a 
mortgage is not required to be so 
filed, the statute has no application 
in determining the priority of a la- 
borer’s lien over a mortgage.—^White 
V. Riddle, 152 S.B. 501, 198 N.C. 511. 
Belation back 

A laborer's lien properly filed and 
the right resulting therefrom assert- 
ed in apt time relate back to the be- 
ginning of the work, and the rights 
of a mortgagee cannot prevail 
against such a lien, even though 
some of the crop has been appro- 
priated to the mortgage before no¬ 
tice of lien was filed.—^White v. Rid¬ 
dle, 152 S.E. 501, 198 N.C. 511. 

In Texas 

(1) It has been held that the lien 
of employee of mortgagor for labor 
in production of cotton crop took 
priority over a mortgage, where 
wages were payable on sale of flrst 
bale.—Lunsford v. Pearce, Civ.App., 
19 S.W.2d 71. 

(2) On the other hand, it has been 
held that the statutory lien, if any, 
of parties picking cotton, was in¬ 
ferior to prior registered mortgage 
lien thereon.—^Westbrook v. Clinton 
Grocery Co., Civ.App., 9 S.W.2d 1044. 
84. Thresmng costs 

Where a lease provided that the 
lessee would deliver to the lessor one 
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half the threshed grain and would 
pay for threshing the entire crop, no 
interest of the lessee’s crop mortga¬ 
gee could legally attach until after 
the threshing and division of the 
crop was completed, and this did not 
occur until after the lien for thresh¬ 
ing and expenses incidental thereto 
had attached.—Lee v. Seals, 256 S.W. 
830, 215 Mo.App. 582. 

85. Ala.—Sraith v. Haley, 98 So. 19, 
2'10 Ala. 339. 

Cal.—^Wilson v. Donaldson, 53 P. 404, 
121 Cal. 8, 66 Am.S.R. 17, 43 L.R.A. 
524, overruled on the ground that 
• the statute gave the laborer a su¬ 
perior lien, Mortgage Securities Co. 
v. Pfafemann, 169 P. 1033, 177 Cal. 
109, L.R.A.1918D 118. 

ITotice of mortgage 
Rights of son in a crop raised on 
his father’s land were subordinate to 
a mortgage given on the crop by the 
father, if the son had notice of the 
mortgage at the time of contract.— 
Hairslip v. Brannum, 73 So. 464, 
198 Ala. 214. 

86% Tex.—Eads v. Honeycutt, Civ. 

App., 185 S.W. 1030. 

11 C.J. p 656 note 40. 

87. Utah.—Columbia Trust Co. v. 
Farmers’ & Merchants’ Bank, 22 P. 
2d 164, 82 Utah 117. 

88. N.T.—Matthews v. Victor Hotel 
Co., 132 N.Y.S. 375, 74 Misc. 426, 
affirmed 135 N.Y.S. 1127, 150 App. 
Div. 928. 

89. N.Y.—Corbett v. Cushing, 15 
Daly 170. 

90. N.Y.—Weil Bros. v. Stem, 240 
N.Y.S. 639, 136 Misc. 265. 

91. Cal.—^Wilson v. Donaldson, 53 
P. 404, 121 Cal. 8, 66 Am.S.R. 17, 
43 L.R,A. 524, overruled on the 
grounds that the statute granted 
the laborer a superior lien, Mort¬ 
gage Securities Co. v. Pfaffmann, 
169 P. 1033, 177 Cal. 109, L.R.A. 
1918D 118. 


La.—White Co. v. Hammond Stage 
Lines, 158 So. 353, ISO La. 962. 
Okl.—Cook V. Oklahoma Auto Sup- 
ply Co., 162 P. 731, 62 Okl. 202. 
Tex.—^Perrell-Michael Abstract & 
Title Co. V. McCormac, Com.App., 
215 S.W. 559, affirming, Civ.App., 
184 S.W. 1081—Vilbig v. Paison, 
Civ.App., 296 S.W. 669. 

Wash.—Beecher v. Thompson, 207 P. 

1056, 120 Wash. 520, 29 A.L.R. 699. 
Priority of artisan's or repair man’s 
lien see supra § 300. 

Particular mortgages held superior 

(1) A security deed.—^Bennett v. 
Green, 119 S.B. 620, 156 Ga. 572. 

(2) Purchase-money mortgage.— 
Indiana Truck Corporation of Ken- 
tucky V. Hurry Up Broadway Co., 
1 S.W.2d 990, 222 Ky. 521. 
Farticular liens held inferior 

(1) For shredding and bailing 
shocked corn.—^Kelley v. Howell, 67 
S.W.2d 694, 252 Ky. 558. 

(2) For sawing lumber into tim- 
ber.—South v. Truesdale, 26 S.W.2d 
519, 233 Ky. 682. 

(3) For drilling oil, wells.—^Wag- 
ner Supply Co. v. Bateman, 18 S.W.2d 
1052, 118 Tex. 498, reversing in part 
and affirming in part, Civ.App., 260 
S.W. 672. 

(4) For work done in mine.—Estep 
V. Blue Ribbon Coal Co., 9 S.W.2d 
331, 177 Ark. 83. 

(5) For turpentine woods rider.— 
Griflith v. Hulion, 107 So. 354, 90 
Fla. 582. 

(6) Lien of printer on printing 
press and engine, notwithstanding 
the statute provides for a “first lien.” 
—American Type Founders’ Co. v. 
Nichols, 214 S.W. 301, 110 Tex. 4. 

Public polioy cannot be used as a 
basis for preferring laborers’ liens 
over prior mortgages.—^Benson v. 
Wood Motor Parts Corporation, 174 
S.E. 895, 115 W.Va. 200. 

92. Ark.—Burrow v. Fowler, 56 S. 
I W. 1061, 68 Ark. 178. 
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less the mortgagee waives his right to priority in 
favor of the laboreris lien.^^ However, a mortgage 
executed after the liens of laborers have attached 
to the chattels is inferior thereto,^^ unless, under 
some statutes, the mortgage or security deed was 
taken bona fide by the grantee and without notice 
of such liens and under some statutes, a mort¬ 
gage executed and recorded after the chattels have 
been furnished to, and used by, the employer is in¬ 
ferior to laborers’ liens.^^ An unrecorded mort¬ 
gage has also been held to be inferior to a laboreris 
lien for Services rendered prior to the recording of 

the mortgage.97 

On the other hand, where so given by statute, 
laborers’ liens, or certain classes thereof, are su¬ 
perior to the lien of a chattel mortgage,^^ when 
the specifications and conditions of the statute have 


been met,^® particularly where it is prior in point 
of time and where the mortgagee took with notice 
thereof.l 

Under a statute providing that, where the proper- 
ty of the employer is placed in the hands of an as- 
signee, receiver, or trustee, claims due for labor 
performed within a certain time prior to such ap- 
pointment shall be paid first out of the trust fund, 
the claim of a laborer is inferior to that of a mort¬ 
gagee, after condition broken, since the title to the 
property thereupon becomes vested in the mortga- 

gee.2 

Per sons profected. As a gener al rule, the stat¬ 
utes protecting wage claims are confined to those 
who perform manual Services,^ and this has been 
held to include those which require some skill in 
their performance.*^ 


93. Idaho.—Rourke v« Bergevin, 44 
P. 645, 4 Idaho 742. 

11 C.J. p 656 note 45. 

Person employed hy mortgagee to 
guard oil welL tools lying idle on 
lease with owner’s authority and ac- 
quiescence has lien prior to mort- i 
gagee’s.—Colonial Supply Co. v. j 
Smith, 272 P. 879, 134 Okl. 40. | 

Provision in lease 
In an action hy a second mortga- 
gee against a ftrst mortgagee for 
conversion of wheat, where the first 
mortgage provided that it was given 
to secure not only the original loan 
but also all amounts advanced for 
the maintenance or transportation of 
the property, the first mortgagee was 
justified in paying labor costs, 
whether the liens were ftled or not.— 
Shoemaker v. White-Dulaney Co., 230 
P. 162, 131 Wash. 347, affirmed 232 
P. 69.5, 131 Wash. 347, 132 Wash. 
699. 

94. U.S.—Security; Trust Co. v. Bank 
of Bernice, La., 239 F. 665, 152 C. 
C.A. 499. 

95u Ga.—^Benhett v. Green, 119 S.E. 
620, 156 Ga. 572. 

96. Okl.—^Arkansas Fuel Oil Co. v. 
McDowell, 249 P. 717, 119 Okl. 77. 

97. Ark.—Ruddell v. Reves, 225 S. 
' W. 316, 146 Ark. 259. 

Okl.—Oklahoma Tool & Supply Co. v. 

Smith, 246 P. 1090, IIS Okl. 228. 

11 C.J. p 656 note 46. 

98. Ark.—Carraway v. Phipps, 86 S. 
W.2d 12, 191 Ark. 326—First Nat, 
Bank v. Scranton Coal Co., 12 S. 
W,2d 6. 178 Ark. 643. 

Cal,—^Mortgage Securities Co. v. 
Pfaffmann, 169 P. 1033, 177 Cal. 
109, L.R.A.1918D 118, overruling 
Wilson v. Donaldson, 53 P. 404, 121 
Cal. 8, 66 Am.S.R. 17, .43 L.R.A. 
524. 

Ga.—Decatur County Bank v. 
Broome, 142 S.E. 565, 37 Ga.App. 
821. 


]Sr.C.—White V. Riddle, 152 S.E. 501, 
198 N.C. 511. 

Wash.—Mahon v. Nelson, 268 P. 144, 
148 Wash. 110. 

11 C.J. p 656 note 48. 

Statutory labor lien on crop as prior 
to mortgage see supra § 301. 
Ptirchase-money mortgages 

The superiority of such a statu¬ 
tory lien is not affected by the fact 
that it is given to secure the pur- 
chase money for such mortgaged 
property.—^AronofC v. Woodard, .171 
S.E. 404, 47 Ga.App. 725—11 C.J. p 
656 note 49. 

Protective steps 

One taking a mortgage on a drill- 
ing outflt is bound to know the kind 
of use to which it is to be put and 
the probability of the employment of 
laborers entitled to a superior lien, 
and hence should take steps neces- 
sary to protect himself against such 
liens.—Smith v. Luster, 2 S.W.2d 
1104, 176 Ark. 263. 

99. lowa.—Heessel v. Creston Nat. 
Bank, 218 N.W. 298, 205 lowa 508. 

Property “seized” 

Under a statute providing that 
when tbe property of any person 
shall be seized on by any process of 
any court for the purpose of paying 
or securing the payment of the debts 
of such person, the debts owing to 
employees for labor shall be a pre- 
ferred debt, where an employee sold 
his employer’s automobile on execu- 
tion for unpaid wages, his claim Is 
not entitled to preference over a 
mortgage thereon, as the statute con- 
templates that the creditor and the 
laborer shall be different persons.— 
Heessel v. Creston Nat. Bank, 218 
N.W. 298, 205 lowa 508. 

Time not ezpended in labor 
Although a laborer’s subcontract 
with a contractor, who has engaged 
to drill an oil and gas well, provides 
for pay for straight time, the labor¬ 
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er may not have a lien on the lease- 
hold for time not expended on the 
well, unless the owner is at fault.— 
Moyer v. Hezlep, 257 P. 229, 123 Kan. 
735. 

1. Fla.—^Exchange Nat. Bank of 
Tampa v. Kennedy, 147 So. 572, 109 
Fla. 386. 

Abstract piant 

One taking chattel mortgage on 
abstract piant takes mortgage with 
notice that piant is at ali times in 
course of construction and that those 
employed in such construction ac¬ 
quire lien for Services on piant._ 

Exchange Nat. Bank of Tampa v 
Kennedy, 147 So. 572, 109 Fla. 386. 
Necessity for filing 
Where the mortgagee has con¬ 
structive notice of the lien of the 
laborer, filing of notice of lien by the 
laborer is unnecessary to maintain 
the superiority of his lien,—^Ex- 
change Nat. Bank of Tampa v. Ken¬ 
nedy, 147 So. 572, 109 Fla. 386. 
j 2. Ohio.—St. Mary’s Mach. Co. v. 
National Supply Co., 67 N.E. 1055, 
68 Ohio St 535, 96 Am.S.R. 677 64 
L.R.A. 845. 

3. 111.—Heckman v. Tammen, 56 N. 
E. 361, 184 IW. 144, afiirming’ 84 
Ill.App. 537. 

IDiens held superior 

(1) For threshing and hauling 
rice.—^Kier Singh Doot v. Skirving 
Warehouse Co., 259 P. 81, 202 Cal. 75. 

(2) Log haulers’ lien.—Greely v. 
Bank of Stevenson, 13 P.2d 493, 169 
Wash. 181. 

(3) Oil driller's lien. 

Ark.—Smith v. Luster, 2 S.W.2d 1104, 
176 Ark. 263. 

La.—Boudreaux v. Moon Oil Co., 
App., 158 So. 672, followed in 158 
So. 676. 

4. 111. — ^Heckman v, Tammen, 56 N. 
E. 361, 184 111. 144, aflirming 84 111. 
A.pp. 537. 

11 C.J. p 656 note 53. 
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§ 304. - Landlord’s Lien 

In the absence of a statute or reservatlon In the 
lease to the contrary, a mortgage on the tenanfs prop- 
erty is superior to a Iandlord's lien for rent. Where 
the landiord is given a superior lien by statute, his lien 
usually Is preferred where the mortgage was executed 
and recorded after the chatteis have been placed on the 
premises, but is Inferior to a mortgage thereon before 
they are placed on the premises. 

In the absence of a statute conferring a lien for 


rent or the reservation of such a lien in the lease,^ 
a mortgage on the tenant^s property is superior to 
the landlord’s rights for unpaid rent,® and the 
right to distrain for rent is subordinate to an exist- 
ing mortgage,'^ unless the mortgage lien has been 
waived or lost® 

A landlord’s statutory lien for rent^ or advanc- 


5. Notice 

The mere fact that at the time of 
execution of the mortgrage the mort- 
gagee had notice that the relation- 
ship of landiord and tenant existed, 
does not charge the mortgagee with 
notice and knowledge of a lien cre- 
ated in favor of the landiord by the 
terms of the lease.—Abraham v. 
American Nat. Bank, 17 P.2d 480, 161 
Okl. 87. 

6, Tex.—Huebsch Mfg. Co. v. Cole- 

man, Civ.App., 113 S.‘W'.2d 639. 

Ezempt property 

(1) Where, under the statute, the 
landlord’s lien does not extend to 
exempt property, a mortgage on such 
property is superior to the landlord’s 
lien for unpaid rent.—Huebsch Mfg. 
Co. V. Coleman, Tex.Civ.App., 113 S. 
■W'.2d 639—Racugno v. Hanovia 
Chemical & Manufacturing Co., Tex. 
Civ.App., 110 S.W.2d 249—McNabb v. 
Terminal Bldg. Corporation of Bal¬ 
las, Tex.Civ,App„ 93 S.W.2d 189, er¬ 
ror refused—^American Law Book 
Co. V. Dykes, Tex.Civ.App., 278 S.W. 
247. 

(2) No subsequent act of the ten¬ 
ant in failing to claim the exemption 
will vitalize a lien that did not ac- 
tually exist, so 'as to defeat the 
priority of a mortgage given at a 
time when the property was free of 
lien.—Huebsch Mfg. Co. v. Coleman, 
supra—McNabb v. Terminal Bldg. 
Corporation of Ballas, supra. 

(3) Whether particular property is 
exempt may be a matter of fact to 
be determined in the light of the at- 
tending circumstances. — Huebsch 
Mfg. Co. V. Coleman, supra 

Bights of laxLdlord pnrchasing prop¬ 
erty 

Landiord purchasing tenanfs mort- 
gaged soda fountain fixtures on exe¬ 
cution under judgment foreclosing 
landiord's lien could not acquire title 
thereto by limitation independent of 
lien as against mortgagee without 
giving mortgagee notice of adverse 
claim, since title acquired under 
execution sale was only that of 
mortgagor.—Liquid Carbonic Co. of 
Texas v. Logan, Tex.Civ.App., 79 S. 
W.2d 632. 


could not defeat such right by se- 
curing from tenant surrender of 
lease, and claim the crop as pay- 
ment of 'rent.—Owings v. Shaw, 92 
S.E. 474, 107 S.C. 258. 

7. N.J.—Bodell v. Real Securities 
Inv. Co., 99 A. 337, 89 N.J.Law 
707, affirming 96 A. 758, 88 N.J. 
Law 155. 

11 C.J. p 656 note 54. 

8. 111.—^Albert Pick & Co. v. Spoor, 
212 Ill.App. 612. 

0. TJ.S.—^Kaye v. MacMillan, C.C.A. 
Ky., 60 F.2d 7. 

Ala.—^Allgood V. First Nat. Bank, 139 
So. 100, 224 Ala. 169—Gay & Bruce 
V. W. B. Smith & Sons. 114 So. 468, 
217 Ala. 33—Hodges v. Westmore- 
land, 96 So. 573, 209 Ala. 498. 

D.C.—Spilman v. Geiger, 58 F.2d 890, 
61 App.Biv. 164. 

Fla.—Pillans & Smith Co. v. Lowe, 
157 So. 649, 117 Fla. 249. 
lowa.—^Corydon State Bank v. Scott, 
252 N.W. 536, 217 lowa 1227—Ku- 
biak V. Commercial Nat. Bank of 
Waterloo, 230 N.W. 559—Farmers’ 
Grain & Mercantile Co. v. Benson, 
193 N.W. 14, 195 lowa 695. 

Ky.—First Nat. Bank v. Trimble, 17 
S.W.2d 223, 229 Ky. 280. 

Tex.—^Nuckles v. J. M. Radford 
Grocery Co., Civ.App., 72 S.W.2d 
652—Southwestern Drug Corpora¬ 
tion V, Johnson, Civ.App., 53 S.W. 
2d 809, error refused—^Phil H. 
Pierce Co. v. Rude, Civ.App., 291 
S.W. 974. 

W.Va.—Mazo v. Burke, 133 S.E. 378, 
101 W.Va. 700. 

11 C.J. p 657 note 55—36 C.J. p 507 
note 35. 

Antedating lease 

The priority of a mortgage lien is 
not affected by the antedating of the 
lease by collusion between the land¬ 
iord and the tenant.—Grey v. Hud- 
son, 5 lowa 554. 

Existenoe of chatteis at time of lease 
The mere fact that, at the time the 
lease contract was entered into, none 
of the property in controversy was 
in existence and in place on the 
premises, does not make the land¬ 
iord’s lien inferior to a mortgage 
thereon.—Bank of Oakman v. Union 
Coal Co., C.C.A.Ala., 15 F.2d 360. 

Por taxes 

Where the lessee is to pay all tax¬ 
es on the leased property, the les- 
sor’s lien on improvements placed on 
the premises by the lessee for taxes 
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which he has been compelled to pay 
is superior, under some statutes, to 
the lien of a mortgagee thereof.— 
Commercial Trust Co. v. L. Wert- 
heim Coal & Coke Co., 102 A. 448, 88 
N.J.Eq. 143. 

Increase in stock 

(1) A landlord’s lien for rent on 
the increase in stock is superior to 
a mortgage on the stock.—Corydon 
State Bank v. Scott, 252 N.W. 536, 
217 lowa 1227—^Wunder v. Schram, 
251 N.W. 762, 217 lowa 920—Mau v. 
Rice Bros., 249 N.W. 206, 216 lowa 
864. 

(2) That deed to grantee and lease 
back to grantor were not recorded 
did not make lien of landiord for 
rent on increase of live* stock Corn¬ 
ing into existence after execution of 
lease subject to earlier recorded 
mortgage on such increase, since 
statutory provisions for recording 
apply only to interests in land.— 
Corydon State Bank v. Scott, supra. 
ISTo couversion 

One acting as landlord’s agent in 
foreclosing lien could not be guilty 
of conversion of property.—Nuckles 
V. J. M. Radford Grocery Co., Tex. 
Civ.App., 72 S.W.2d 652. ‘ 

Belatiou back to default 

Where a contract of letting arises 
by virtue of a stipulation in an 
executory contract of sale that, on 
default, the relation of landiord and 
tenant shall arise and relate back to 
a prior date, the landiord’s lien is su¬ 
perior to that of a mortgagee, not- 
withstanding the default was subse- 
quent to the execution of the mort¬ 
gage.—British, etc., Mortg. Co. v. 
Cody, 33 So. 832, 136 Ala. 622. 

Iu Eonisiana 

(1) A lessor’s lien is superior in 
rank to a mortgage if the. lessor’s 
lien exists before the mortgage is 
recorded, but is inferior in rank to 
the mortgage if the lessor’s lien 
arises after the mortgage is record¬ 
ed. 

U. S.—^Fee-Crayton Hardwood Co. v. 

Richardson-Warren Co., B.C.La., 18 

F.2d 617. 

La.—Union Bldg. Corporation v. 

Burmeister, 173 So. 752, 186 La. 

1027—^White Co. v. Hammond 

Stage Lines, 158 So. 353, 180 La. 

962—Youree v. Limerick, 101 So. 

864, 157 La. 39, 37 A.L.R. 394— 

Maroun v. Marrs, App., 178 So. 723 

—Spremich v. Somerlield, App., 166 


Securing surrender of lease 

Where plaintiff had, by virtue of 
mortgage, right as against defend¬ 
ant’s tenant to enter and gather crop 
after expiration of year, defendant, 
who had knowledge of mortgage. 
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on chattels of his tenant on the premises has 
priority over the lien of a mortgagee on such chat¬ 
tels given after they are placed on the premises, 
but will ordinarily be postponed to a prior mort- 


gage on the property, or to a mortgage executed 
prior to the lease,^! if the mortgage is executed and 
recorded as required by the statute. 12 
Under some statutes, the rights of the mortgagee 


So. 630—Soady Bldff. Co. v. Collins, 

137 So. 631, 18 La.App. 164—Hardie 

V. Wright, 125 So. 312, 12 La.App. 

52—Murov v. Meyer, 2 Lia.App. 756. 

(2) Where there has been a nova- 
tion of a prior mortgage after the 
lessor’s lien came into existence, the 
lessor’s lien is superior.—^White Co. 
V. Hammond Stage Lines, 158 So. 
353. 180 La. 962. 

(3) Of course, a mortgage on the 
chattels which was recorded hefore 
they were placed on the premises is 
superior to the lessor’s privilege.— 
Vickers v. Hughes, App., 160 So. 154 
—^Peats V. Alphonse Brenner Co., 
App., 149 So. 365. 

(4) A mortgage containing an in- 
sufScient description of the property 
does not prime the lessor’s lien.— 
Hodge V. Collens & Chapman, App., 
154 So. 357. 

In South. Caroliua 

(1) The landlord has no lien on 
the personal property of his tenant, 
other than on the crops raised on the 
demised premises, for rent due by 
his tenant. While the landlord has 
no lien on such personal property, 
the statutes have preserved to him, 
in a modified form, his common-law 
right to distrain on such property. 
The law, as now declared to be set- 
tled, is that, after distraint or its 
equi valent, the holder of a mortgage 
on chattels will have a superior 
claim to that of the landlord only 
when the mortgage was executed be- 
fore the rental contract was entered 
into or before the chattels were 
brought on the rented premises, and 
recorded before the debt of the land¬ 
lord was contracted.—Francis H. 
Leggett & Co. v. Orangeburg Piggly 
Wiggly Co., ISO S.E. 483, 176 S.C. 449 
—Mather-James Co., Inc. v. Wilson, 
174 S.E. 265, 172 S.C. 387. 

(2) If the mortgage is recorded 
before any proceeding in distress is 
taken, although executed before the 
chattels were placed on the premises, 
the lien of the mortgage ranks only 
from the date of record as against 
subsequent creditors, and the lien 
of the landlord is prior to the mort¬ 
gage to the extent of the debt for 
rent due him prior to the record of 
the mortgage.—Francis H. Leggett & 
Co. V. Orangeburg Piggly Wiggly Co., 
supra—General Motors Acceptance 
Corporation v. Anderson, 174 S.E. 
268, 172 S.C. 395—Mather-James Co. 
V. Wilson, supra—U. S. Huffman Ma- 
chinery Corporation v. Harris, 166 S. 
E. 613, 167 S.C. 443. 

(3) Accordingly, if a rental con¬ 
tract is for a certain amount, the en- 
tire amount must be considered as 


due at the beginning of the contract, 
although payments might be made 
on a monthly basis, and if the chat¬ 
tels were brought onto the property 
before the mortgage was recorded, 
the landlord's lien has priority.— 
Francis H. Leggett & Co. v. Orange¬ 
burg Piggly Wiggly Co., supra. 

(4) On the other hand„ if the 
rental contract is by the month, the 
recorded mortgage ranks ahead of 
the monthly rent which is not due 
at the time of recording the mort¬ 
gage.—Mather-James Co. v. Wilson, 
supra. 

(5) It has also been held that 
where a tenanfs mortgaged chattels 
were put on the premises before the 
mortgage was executed, the land- 
lord’s claim for rent had preference 
over the mortgagee’s claim.—Ex 
parte Stackley, 159 S.E. 622, 161 S.C. 
278—Dana v. Peurifoy, 140 S.E. 247, 
142 S.C. 46—Morgan Silver Piate Co. 
V. Bobo Undertaking Co., 92 S.E. 720, 
107 S.C. 280. 

(6) If the lien of the mortgage 
was active at the time the chattel 
was distrained for rent, it was en- 
titled to priority over the rent claim. 
—General Motors Acceptance Corpo¬ 
ration V. Hanahan, 143 S.E. 820, 146 
S.C. 257. 

10. Ala.—Colvin v. Payne, 118 So. 
578, 218 Ala. 341—Walls v. Skel- 
ton, 110 So. 813, 215 Ala. 357. 

ITotlce 

Mortgagee of property purchased 
by tenant with advances from land¬ 
lord is charged with knowledge of 
landlord’s lien, where tenancy is 
known.—Colvin v. Payne, 118 So. 578, 
218 Ala. 341. 

11. Ala,—Matheson v. Farmers* Bank i 
& Trust Co., 116 So. 906, 217 Ala. 
606, denying certiorari 116 So. 906, 
22 Ala.App. 314—^Payne v. Bout- 
well, 164 So. 753, 26 Ala.App. 573, 
certiorari denied 164 So. 755, 231 
Ala. 311. 

Ariz.—Buerger Bros. Supply Co. v. 
EI Rey Furniture Co., 40 P.2d 81, 
45 Ariz. 1. 

lowa.—Guthrie v, Winters, 163 N.W. 

208, 181 lowa 1324. 

Ky.—First Nat, Bank v. Trimble, 17 
S.W.2d 223, 229 Ky. 280—Mont- 
gomery Coal Corporation v. Allais, 
3 S.W.2d 180, 223 Ky. 107. 

N.C.—^Warrington v. Hardison, 116 
S.E. 166, 185 N.C. 76. 

Tex.—Sherman v. Texas Hotel Sup¬ 
ply Co., Civ.App., 66 S.W.2d 1094, 
error dismissed—Collins v. McFar- 
land, Civ.App., 60 S.W.2d 334, er¬ 
ror refused—Trail v. Maphis & 
Day, Civ.App., 25 S.W.2d 627—Cave 
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V. Talley Co., Civ.App., 298 S.W. 
912—B. M. Burgher & Co. v. Bar- 
ry, Civ.App., 211 S.W. 457—Oakes 
V. Freeman, Civ.App., 204 S.W. 360. 
11 C.J. p 657 note 56—36 C.J. p 508 
note 40. 

Purchase-mouey mortgage 

(1) The giving of a purchase-mon- 
ey mortgage by a tenant as part of 
the transaction of purchase by him 
constitutes a lien in favor of the 
holder thereof on such property su¬ 
perior to the lien of the landlord for 
rent. 

Ala.—Gay v. Radney, 142 So. 828, 225 
Ala. 331—^Blackman v. Engram, 107 
So. 741, 214 Ala. 262. 
lowa.—Farmers' Grain & Mercantile 
Co. V. Benson, 193 N.W. 14, 195 
lowa 695—Miller v. Swartzlender 
& Holman, 182 N.W. 651, 192 lowa 
153. 

Tex.—Street Realty Co. v. Lackey, 
Civ.App., 11 S.W.2d 824. 

XJtah.—Gray v. Kappos, 61 P.2d 613. 
11 C.J. p 648 note 34, p 657 note 62 
[a]—36 C.J. p 508 notes 50, 51. 

(2) This is particularly true where 
the lease expressiy provides that the 
landlord^s lien shall be inferior to 
any lien for purchase money.—Gra- 
ham Hotel Co. v. Garrett, Tex.Clv. 
App., 33 S.W.2d 522, error dismissed. 
Beuewal of note 

When the note, for which a mort¬ 
gage of the tenanfs goods has been 
given as security before such goods 
are brought on the rented premises, 
is subsequently destroyed and a new 
note given in place thereof to a new 
trustee, such new note is not a re- 
newal of the old, and, when duly 
recorded, will postpone the lien to 
the date of its making, and thus let 
in the landlord's lien.—Hechtman v. 
Sharp, 10 D.C. 90. 

12. Ky.—Smith v. Jackson, 22 S.W. 
2d 420, 232 Ky. 76—Montgomery 
Coal Corporation v. Allais, 3 S.W. 
2d 180, 223 Ky. 107. 

Miss.—Life Ins. Co. of Virginia v. 
Page, 172 So. 873. 

Tex.—Collins v. McFarland, Civ.App., 
60 S.W.2d 334, error refused. 

11 C.J. p 657 note 57—36 C.J. p 508 
notes 41, 53. 

Necessity of recording mortgage as 
against purchasers and encum- 
brancers see supra §§ 142, 143. 
Lien creditor 

Under a statute which provides 
that every mortgage of personal 
property, where the mortgagor is al- 
lowed to retain possession, is void as 
to the lien creditors of the mortga¬ 
gor, with or without notice, unless 
the mortgage is recorded, as required 
by law, a landlord is held to be such 
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are postponed to the lien of the landlord where the 
mortgagor moves the mortgaged property on the 
leased permises.^^ jhe landlord^s lien does not de- 
pend on the contract with the tenant, but on the 
statute, and, in the absence of a statute to the con- 
trary, the fact that the rent contract is not recorded 
will not affect his lien,^^ although to preserve his 
lien as against a mortgage there must be a com- 
pliance with any statutory requirements as to the 
recording of statements of rents due and unpaid.^^ 

Under some statutes, the landlord^s lien relates 
to the time of actual seizure under a distress war- 
rant^® or attachment,!^ and a mortgage previously 
recorded is superior, although a mortgage recorded 
subsequent thereto is inferior, notwithstanding that 


it was executed before the seizure The land- 
lord’s lien, however, is superior to a mortgage given 
prior to the levy of attachment when the consider- 
ation for the mortgage is an antecedent debt.^^ 

Reserving a lien for rent on chattels located on 
leased premises will give the landlord a prior claim 
thereon, unless at the time the property is brought 
on the premises it is subject to a valid mortgage,20 
or unless the mortgage was executed and recorded 
prior to the beginning of the tenancy;^! but such a 
reservation in favor of the landlord is in effect a 
mortgage and must be recorded to be effectual 
against a subsequent mortgage in ordinary form,22 
unless the subsequent mortgagee has notice of the 
reservation in the unrecorded lease.^^ i^^s been 


a lien creditor, and not a mere lien- 
holder, and the landlord’s lien is, 
therefore, superior to such an unre¬ 
corded mortgage.—Berkey, etc„ Fur- 
niture Co. v. Sherman Hotel Co., 16 
S.W. 807, 81 Tex. 135—Liquid Car- 
bonic Acid Mfg. Co. v. Lewis, 75 S.W. 
47, 32 Tex.Civ.App. 481. 

MIstake in mortgage recorded 

Where, by mistake, the mortgage 
is recorded as for a smaller sum 
than it actually is, the mortgagee is 
entitled to a superior lien only as to 
the amount as recorded.—Nagel v, 
Ferriman, 294 S.W. 184, 219 Ky. 635. 

13. Del.—State v. Frick, 65 A. 781, 
22 Del. 26. 

11 C.J. p 657 note 58—36 C.J. p 508 
notes 46, 47. 

14. Ala.—Metropolitan Life Ins. Co. 
V. Reconstruction Finance Corpo¬ 
ration, 162 So. 379, 230 Ala. 580. 

11 C.J. p 657 notes 59, 60. 

15. Tex.—Walker-Smith Co. v. Win- 
stead, Civ.App., 99 S.W.2d 1051— 
West Development Co. v. Crown 
Bottling Co., Civ.App., 90 S.W.2d 
887, error dismissed—McKesson- 
Crowdus Drug Co. v. Newman, .Civ. 
App., 86 S.W.2d 881. 

Znowledge insufficient 
That ofFicers of bank which took 
a mortgage from tenant knew that 
rents were unpaid at time did not 
entitle landlord to priority of lien 
for unpaid rents, where landlord fail- 
ed to file sworn statement with 
county clerk.—^West Development Co. 
v. Crown Bottling Co., Tex.Civ.App., 
90 S.W.2d 887, error dismissed. 
Hental dne immaterial 

The mere fact that the rent was 
4n arrears at the time of execution 
of the mortgage is immaterial if the 
rent claim was not filed until more 
than six months after the rent be- 
came due.—^Walker-Smith Co. v. Win- 
stead, Tex.Civ.App., 99 S.W.2d 1051. 

16. N.J.—^Bodell v. Real Securities 
Inv. Co., 99 A. 337, 89 N.J.Law 707, 
affirming 95 A. 758, 88 N.J.Law 
155. 


11 C.J. p 657 note 61—36 C.J. p 507 
note 37. 

17. Miss.—Marye v. Dyche, 42 Miss. 
347. 

18. N.J.—Mans v. Brody, 168 A. 
263. 111 N.J.Law 194, affirmed 171 
A. 787, 112 N.J.Law 504. 

Corrective mortgage 
Where original mortgage was void 
as against mortgagor’s creditors be- 
cause of defective afiidavit, correc¬ 
tive mortgage executed after mort- 
gagor’s landlord had extended credit 
by allowing six months' rent to ac- 
crue was void as to landlord who 
levied on chattels by distress war- 
rant.—Resnick v. Jefferson Holding 
& Building Corporation, 187 A. 916, 
14 N.J.Misc. 875. 

TTurecorded sale 

A landlord’s general lien for rent, 
arising on the issuanc4 and levy of 
a distress warrant, is superior to a 
tenanfs unrecorded bili of sale of 
personalty to secure a debt, although 
the bili of sale was executed and de- 
livered prior to the date of the levy 
of the distress warrant on the prop¬ 
erty covered by the bili of. sale.— 
Butler V. La Grange Grocery Co., 116 
S.E. 213, 29 Ga,App. 612. 

16. U.S.—Hattiesburg Bank v. Car- 
ter, Miss., 232 F. 127, 146 C.C.A. 
319. 

20. lowa.—Miller v. Swartzlender & 
Holman, 182 N.W. 651, 192 lowa 
153—Barrett v. Martzahn, 173 N. 
W. 72, 186 lowa 548. 

11 C.J. p 657 note 62. 

Beposit secnrity 

Where the tenant made a deposit 
with the landlord under the original 
lease as security for payment of 
rent, and it was provided that any 
assignment of the tenanfs right 
should be subject to the lien of the 
landlord, landlord’s claim for rents 
accruing up to the time of accept- 
ance of tenanfs surrender, constitut- 
ed a lien on the deposit superior to 
the lien of "a subsequent mortgage 
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thereon.—^Von Schleinitz v. North 
Hotel Co.. 23 S.W.2d 64, 323 M6. 1110. 
Setum of mules 

Where landlord rented farm with 
mules under lease requiring tenant 
to return personal property or 
equi valent in kind, and five mules 
died or were disposed of and tenant 
placed six new mules on farm, but 
it was not shown he did so as agent 
or on behalf of landlord or to re- 
place the five mules, landlord had 
no title to five of the six new mules 
and could not maintain action for 
proceeds of sale under mortgage.— 
Forehand v. Edenton Farmers' Co., 
175 S.E. 183, 206 N.C. 827. 

Validity of lease, joinder of wife 
Under a statute requiring a wife 
to join in an encumbrance of exempt 
personal property, a lease giving the 
landlord a lien on such property, 
which is not signed by the wife, is 
not superior to a subsequent valid 
mortgage covering such chattels,— 
Brownlee v. Masterson, 247 N.W. 

I 481, 215 lowa 993. 

21. lowa.—^Wunder v. Schram, 251 
N.W. 762, 217 lowa 920. 

22k Cal.—Stewart v. Leasure, 55 P. 
2d 917, 919, 12 Cal.App.2d 652, 
quoting Corpus Juris, 
lowa.—Brownlee v. Masterson, 247 
N.W. 481, 215 lowa 993—Brenton 
V. Bream, 210 N.W. 756, 202 lowa 
575. 

Okl.—^Abraham v. American Nat. 

Bank, 17 P.2d 480, 161 Okl, 87. 
Wash.—M. H. B. Co. v. Desmond, 
275 P. 733, 151 Wash. 344. 

11 C.J. p 658 note 63. 

Exempt property 

Lease, in effect a chattel mortgage, 
giving lien on exempt property, must 
be recorded to be valid against sub¬ 
sequent mortgagee withqut notice, 
claiming under recorded chattel 
mortgage.—Brenton v. Bream, 210 
N.W. 756, 202 lowa 575. 

23. lowa.—Brenton v. Bream, supra. 
11 C.J. p 658 note 64. 
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held that the landlord under such a lease is not a 
subsequent encumbrancer for value, so the fact that 
the recording of the prior mortgage was defective 
and insufficient to give the landlord constructive no- 
tice is immaterial.2^ 

Of course, in order to be entitled to a preferred 
landlord's lien, the relationship of landlord and ten- 
ant must exist between claimant and the mortga- 
gor,25 and the claim for rent, if the lien is claimed 
under a statute, must be for unpaid rent within the 
time limited, if any, by the statute.^® 

When no rent due. Under a statute providing 
that a landlord’s lien shall attach only by reason of 
rent due or such as is accruing, the lien of a mort- 
gage is superior to that of the landlord for his rent, 
if at the time the mortgage is executed the rent has 
been paid in full;^? and, where the superiority of 
the landlord’s lien only covers rents accruing before 
actual or constructive notice of the mortgage, the 
mere fact that the lien attaches for the full term as 
between the landlord and tenant cannot subordinate 
the title of the mortgagee who put his mortgage to 
record when no unpaid rent was due.^S Where, 


however, the statutory lien of a landlord for rent 
attaches at the beginning of the tenancy, or where 
the chattels are brought on the premises, a land- 
lord^s lien on chattels on the premises is superior 
to a mortgage thereon, even though at the time of 
its execution all accrued rents had been paid.^^ Al¬ 
so, where it is provided in the lease that the lien 
shall attach for rent to become due during the term 
of the lease, the lien is not defeated by a mortgage 
on the tenant^s property, although at the time of its 
execution all accrued rents have been paid;30 but 
where, after the expiration of the lease the tenancy 
has become one at will, on the expiration of the 
period at which the tenancy at will might have been 
terminated immediately succeeding the execution of 
a mortgage, and on the payment of rent for that pe¬ 
riod, the mortgage attains priority.^^ 

Effeci of renewal of tenancy, A valid mortgage 
lien created during one term of a lease is superior 
to a landlord’s lien, existing during a second term 
of lease to the same tenant, that had not begun or 
been contracted for when the mortgage was execut¬ 
ed but the execution of a new lease covering the 


Knowledffe of tenancy 

Mortgag^ee was held not to have 
willfully abstained from making’ in- 
Quiry as to unrecorded lease giving 
lien on exempt property, nor to he 
charged with notice thereof, al¬ 
though it knew mortgagors were ten- 
ants.—Brenton v. Bream, supra. 

S4. lowa.—Miller v. Swartzlender, 
182 N.W. 651, 192 lowa 153—Bar¬ 
re tt V. Martzahn, 173 N.W. 72, 186 
lowa 548. 

25. Assignor of a lease is not en¬ 
titled to a landlord’s lien on the 
chattels of the assignee superior to 
a mortgage thereon.—Davis v. First 
Nat. Bank. Tex.Civ.App., 258 S.W. 
241. 

26. Mo.—Joeckel v. Gust, 268 S.W. 
888, 217 Mo.App. 495. 

N.M.—Dees v. Dismuke, 240 P. 198, 
30 N.M. 528. 

Tex,—McKeever v. Brooks-Davis 

Chevrolet Co., Civ.App., 74 S.W.2d 
311, error dismissed—H. O. Wooten 
Grocer Co. v. Wade Meat Co., Civ. 
App., 37 S.W.2d 1090—Radford v. 
Bacon Securities Co., Civ.App., 18 
S.W.2d 848—Meacham v. 0’Keefe, 
Civ.App., 198 S.W. 1000. 

Current contract year 
A statute giving the landlord a 
lien for unpaid rent and providing 
that the rent to hecome due shall not 
continue or be enforced for a longer 
period than the current contract 
year, embraces a period of twelve 
months reckoning from the begin¬ 
ning of the lease or rental contract, 
whether it be in the first or any 
other year of the lease or rental con¬ 


tract.—Gray v. McFaddin, Tex.Civ. | 
App., 8 S.W.2d 293, error dismissed. 
Former year’s rent 
Where the statute does not give 
the lessor for a term of years a lien 
on crops of one year to secure the 
payment of rent for another year, 
the lien of purchaser of tenanfs note 
and recorded mortgage on interest in 
crop, before maturity, for value and 
in due course, is superior to land- 
lord's lien under unrecorded lease 
for unpaid rent.—Joeckel v. Gust, 
268 S.W. 888, 217 Mo.App. 495. 

27. Tex.—Brackenridge v. Millan, 
16 S.W. 555, 81 Tex. 17—Hemp- 
stead Heal Bstate, etc., Assoc. v. 
Cochran, 60 Tex. 620—Rogers v. 
Grigg, Civ.App., 29 S.W. 654. 

11 C.J. p 658 note 65. 

2S. Ala.—Gay v. Radney, 142 So. 
828, 225 Ala. 331. 

2i9. D.C.—Spilman v. Geiger, 58 F.2d 
890, 61 App.D.C. 164. 

Lia.—Youree v. Limerick, 101 So. 864, 
157 La. 39, 37 A.L.R. 394. 

30. lowa.—^Nickle v. Mann & Clute, 
232 N.W. 722, 211 lowa 906. 

11 C.J. p 658 note 66. 

31. lowa.—Nickle v. Mann & Clute, 
supra—German State Bank v. Her- 
ron, 82 N.W. 430, 111 lowa 25— 
Thorpe v. Fowler, 11 N.W. 3, 57 
lowa 541. 

32. U.S.—People’s Trust Co. v. 
Oates, C.C.A.W.Va., 68 F.2d 353. 

Ala.—Payne v. Boutwell, 164 So. 
755, 231 Ala. 311, denying certio¬ 
rari 164 So. 753, 26 Ala.App. 573. 
N.M.—^Dees v. Dismuke, 240 P. 198, 
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200, 30 N.M. 528, quoting Corpus 

Juris. 

11 C.J. p 658 note 67. 

IxL l^ouisiana 

(1) A mortgage recorded before 
the expiration of the first lease 
primes a new lease made subsequent- 
ly.—Hardie v. Wright, 125 So. 312, 

12 Lia.App. 52—Williams v. Federal 
Machine Shop, 8 La-App. 281—Bern- 
hardt v. Sandel, 4 La.App. 648—Bern- 
hardt v. Sandel, 3 La.App. 139, 

(2) Where a tenanfs holding over 
after the expiration of his lease con- 
stitutes a reconduction, the land- 
lord's lien for rent after the expira¬ 
tion of the conventional lease primes 
a mortgage executed prior to the ex¬ 
piration of the term.—McKesson 
Parker Blake Corporation v. Eaves 
& Reddit, App., 149 So. 294—Comegys 
V. Shreveport Kandy Kitchen, 110 So. 
104, 162 La. 103, 52 A.L.R. 931, re- 
versing 3 La.App. 692. 

(3) It has been held, however, that 
a reconduction constitutes a new 
contract for each month and that a 
chattel mortgage enjoys priority 
over a tacit reconduction made sub¬ 
sequent thereto.—Remedial Loan 
Soc. V. Solis & Trepagnier, 1 La.App. 
164. 

(4) It has also been held that re- 
duction in rent of lease having no 
fixed time for its duration, and which 
had continued from month to month 
by reconduction, was not modifica- 
tion of existing lease, but censtituted 
new lease; hence lessee's mortgage 
on property on premises which was 
recorded prior to rent reduction had 
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unexpired term of the old lease will not postpone 
the landlord’s lien to a mortgage on the goods on 
the premises, although it was executed before the 
change in the lease.^s it has also been held, where 
the leases to the tenant had been renewed annually 
for a period of years, each including the same terms 
and conditions and each providing that any unpaid 
rental should be carried^ over and become obliga- 
tions of the following years, that the leases should 
be deemed to be a continuing tenancy and that the 
lien covered the unpaid rentals of the tenancy and 
was superior to a subsequent mortgage.34 

§ 305. —— Seller’s Lien or Interest 

In the absence of a statute to the contrary, a seller^s 
lien is superior to the lien of the buyer's mortgagee. 

A lien for the purchase price in favor of a seller 
in possession is prior to that of a chattel mortgage 
executed by the buyer.35 Where, however, chattels 
in the actual possession of the mortgagor under a 
valid contract of sale are mortgaged, the rights of 
the mortgagee are superior to those of the original 
vendor or those claiming through him.36 When a 
mortgage covers after-acquired property, the rights 
of the mortgagee as to property subsequently pur- 
chased by the mortgagor are superior to the claim 
of the seller for the purchase money, even though 


the seller has reduced his claim to judgment and 
levied execution on the property sold him;^*^ but 
a seller receiving a worthless check in payment has 
been held to be entitled to recover the chattels in 
preference to one holding a preexisting mortgage on 
the buyer’s goods owned and to be aequired, and 
taking possession thereof with knowledge of the 
seller^s equity.38 A statute declaring that property 
shall not be exempt from execution or attachment 
for the purchase price does not give the seller a 
lien,and, notwithstanding such a statute, where 
possession of the property is delivered to the buyer 
who exeeutes a mortgage thereon, the seller’s rights 
are inferior to those of the mortgagee,^*^ even 
though the mortgagee knows that the purchase price 
is uBpaid.*^! 

Where personal property is sold, but possession is 
retained by the seller, it has been held that a mort¬ 
gagee from the seller without notice of the sale will 
be protected against the claim of the buyer. “^2 

Conditional sales, While there is authority to the 
contrary,^^ the general rule is, where unaffected by 
statute, that the lien of the seller under a condi¬ 
tional sale contract reserving title in the seller un- 
til performance of the condition is superior to that 
of a subsequent mortgagee of the buyer in posses¬ 
sion W an absolute sale cannot be modified by 


priority over lessor’s future rent 
claims.—^Weaks Supply Co. v. Wer- 
din, App., 147 So. 838. 

33. lowa.—Rollins v. Procter, 9 N. 
W. 235, 56 lowa 326. 

34. Kan.—Bowland v. McDowell, 297 
P. 691, 132 Kan. 820. 

35. Cal.—Seaboard Dairy Credit Cor¬ 
poration V. Herman, 33 P.2d 1042, 
139 Cal.App. 320. 

11 C.J. p 658 note 70. 

30. Mo.—Brown v. Deal, App., 256 
S.W. 114—Cass County Bank v. 
Hulen, App., 195 S.W. 74. 

Or.—^Kliks v. Courtemanche, 43 P. 

2d 913, 150 Or. 332. 

11 C.J. p 658 note 71. 

General creditor 

If two creditors have a claim 
against a common debtor, one for 
the purchase price of personal prop¬ 
erty and the other as a general cred¬ 
itor, the general creditor, even 
though he knows that the purchase 
price has not been paid, if he ob- 
tains a first lien by mortgage, will 
prevail over the creditor for the pur¬ 
chase price.—R. Williams & Co. v. 
Farm & Home Savings & Loan Ass’n, 
272 S.W. 1006, 217 Mo.App. 554. 
Kortgagee one of bnyers 
. One of the buyers, privy to the 
giving of title note as security for 
part of the price, could not, by sub¬ 
sequent mortgage, acquire a superior 


lien on the property.—^Doyle v. Ben- 
trup, 207 P. 859, 111 Kan. 442. 

In Louisiana 

(1) In the absencd of a law re- 
quiring that a vendor’s privilege on 
movable property be recorded in or- 
der to be effective against a mort¬ 
gage, a seller of movable property, 
which is not paid for, has a prefer¬ 
ence on the price of his property, 
over other creditors of the purchas- 
er, including mortgagees, if the 
property stili remains in the pos¬ 
session of the purchaser.—'Continen¬ 
tal Bank & Trust Co. v. Succession | 
of MeCann, 92 So. 55, 151 La. 555— 
Weiss V, Hud£«on Const. Co.,' 91 So. 
525, 151 La. 1—Eddy v. Weathers, 
134 So. 259, 16 La.App. 634. 

(2) As the law does not require a 
vendor’s privilege on movable prop¬ 
erty to be recorded, the vendor’s 
failure to record it does not estop 
him as against the taking of a mort¬ 
gage on the faith of the records 
without making any other effort to 
ascertain if the property was free 
from privileges.—^Weiss v. Hudson 
Const. Co., supra. 

(3) A seller on open account, how¬ 
ever, has no vendor's lien superior to 
that of a subsequent mortgagee. 
Eddy V. Weathers, supra. 

37. N.J.—^Page v. Kendig, Ch., 7 A. 

878. 


38. lowa.—Gray Bros. v. Otto, 160 
N.W. 293, 178 lowa 854. ' 

S». Mo.—Kane v. Manley, 63 Mo. 

App. 43—Taylor v. Smith, 47 Mo. 
App. 141—Corning v. Rinehart 
Medicine Co., 46 Mo.App. 16. 

11 C.J. p 658 note 74. 

40. Mo.—^Kane v. Manley, 63 Mo. 

App. 43—Taylor v. Smith, 47 Mo. 
App. 141—Corning v. Rinehart 
Medicine Co., 46 Mo.App. 16. 

41. Mo.—^Kane v. Manley, 63 Mo. 

App. 43—Finke v. Pike, 50 Mo. 
App. 564. 

42. Cal.—Jasper v. Presley, 152 P. 
941, 28 Cal.App. 405. 

lowa.—Hesser v. Wilson, 36 lowa 
152. 

11 C.J. p 658 note 77. 

Retention of possession or apparent 
title as evidence of fraud see the 
C.J.S. title Fraudulent Convey- 
ances § 187 et seq., also 27 C.J. 
p 574 note 24 et seq. 

43. Md,—^Lincoln v. Quynn, 11 A. 
848, 68 Md. 299, 6 Am.S.R. 446. 

11 C.J. p 658 note 78. 

44. Ark.—Meyer v. Equitable Credit 
Co., 297 S.W. 846, 174 Ark. 575. 

Cal.—Oakland Bank of Savings v. 
California Pressed Brick Co„ 191 
P. 524, 183 Cal. 295—Peronnet v. 
Ralph, 296 P. 329, 112 Cal.App. 97 
—^Pacific Fipance Corporation v. 
Hendley, 284 P. 736, 103 Cal.App. 
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i subsequent agreement, so as to convert it into a 
conditional sale as against the rights of an interven- 
ing mortgagee.^^S Also, the lien of a conditional 
seller is superior where there has been a compli- 
ance with the recording statutes prior to the exe- 
cution of the mortgage,^® where the mortgagee has 
notice of the conditional sale,^*^ or where the seller 
has retaken possession of the property during the 
time limited by statute for the superiority of his 
lien,4S On the other hand, where the conditional 
sales contract was not properly recorded as re- 
quired by law, the lien of a mortgagee of the buyer 


in possession as an encumbrancer for value is su^ 
perior to that of the conditional seller,even 
though the mortgage has not been properly record- 
ed.5^ It has been held, however, that where neither 
seller nor mortgagee has complied with a statute 
requiring registration of the respective instruments 
under which they claim, they are left where they 
would have stood, regardless of the registry stat¬ 
ute, and the first in time will prevail.^i A prior lien 
under an unrecorded contract of sale will prevail 
over a subsequent mortgage which does not clearly 
include the property on which the lien rests.^^ Al- 


335, hearinff denied and opinion 
modified on other grounds 285 P. 
1048. 

Wash.—^Western Electric Co. v. Nor- 
way Pacific Construction & Dry- 
dock Co.. 213 P. 686, 124 Wash. 49. 
11 C.J. p 658 note 79. 

Assigtiee of note given for pur- 
chase price of goods may have prior- 
ity over a subsequent mortgage, al- 
though seller retains title to the 
property until the purchase money is 
paid.—Townsend v. Southern Product 
Co., 56 S.E. 436, 127 Ga. 342. 119 Am. 
S.R. 340. 

Mortgagee not buyer 

Mortgagee is not “buyer at execut- 
ed sale”, within statute providing 
when buyer acquires better title 
than seller has.—Pacific Pinance 
Corporation v. Hcndley, 285 P. 1048, 
denying rehearing and modifying 284 
P. 736, 103 CaLApp. 335. 

45. U.S.—Van Winkle v. Crowell, 
Ala., 13 S.Ct. 18, 146 U.S. 42, 36 
L.Ed. 880. 

46. Del.—In re Baker, 162 A. 356, 
5 W.W.Harr. 198. 

Contract constxuod 

Where conditional sale stated that 
forty per cent of amount earned by 
purchaser with such property on cer- 
tain Work to be done for seller would 
be applied on purchase price, a mort¬ 
gagee in mortgage executed by pur¬ 
chaser conld not claim that forty 
per cent of amount earned automati- 
cally reduced amount due seller, 
where forty per cent has not actual- 
ly been applied.—Kammeier v. Chau- 
vet, 171 N.W. 165, 186 lowa 958. 

Description in recorded condition¬ 
al saie held sufficient to give mort¬ 
gagee notice, where mortgagor had 
no other such chattels on his prem- 
ises.—^Wayne Oil Tank & Pump Co. 
V. Equitable Refining Co., 275 S.W. 
984, 220 Mo.App. 507. 

47. Ky.—Enterprise Poundry & Ma- 
chine Works v. Miners' Elkhorn 
Coal Co., 45 S.W.2d 470, 241 Ky. 
779. 

bT.Y.—^American Soda Pountain Co. v. 
Najarian, 195 N.Y.S. 555, 119 Misc. 
219. 

Directors of Corporation taking I 


mortgage on certain cars recently 
purchased by Corporation were not 
entitled to protection against seller 
as innocent purchasers, where con¬ 
tract for purchase, executed by one 
of directors, contained title retention 
provision.—Enterprise Poundry & 
Machine Works v. Miners' Elkhorn 
Coal Co., 45 S.W.2d 470, 241 Ky. 779. 

Knowledge held insnfficient to ren- 
der mortgage lien inferior to un¬ 
recorded conditional seller’s lien.— 
Bratnober Co. v. Mauk Seattle Lum- 
ber Co., 24 P.2d 89, 173 Wash. 689. 

48. Bscording nnnecessary 

Under Code 1907 § 3394, as amend- 
ed by Acts 1911 p 115, requiring a 
contract retaining title to property 
sold until the purchase price is paid 
to be recorded within three months 
after the sale in order to be valid 
against innocent purchasers, a seller 
can retake possession of his property 
under his reserved title from a sub¬ 
sequent innocent mortgagee before 
the expiration of the three months 
after the sale, and need not then 
record his contract.—Motor Sales 
Co. V. McNeil, 89 So. 89, 18 Ala.App. 
132, certiorari denied Ex parte Mc- 
Neill, 89 So. 923, 206 Ala. 700. 

48. U.S.—In re James, Inc., D.C.N. 
Y., 30 P.2d 551, reversed on other 
grounds, C.C.A., 30 F.2d 555—John 
Van Range Co. v. Meade, C.C.A.Ky., 
27 F.2d 206—^In re Tonawanda 
Brewing Corporation, D.C.N.Y., 13 
F.Supp. 345. 

Ala.—Harris v. Leeth Nat. Bank, 105 

So. 434, 21 Ala.App. 83. 

Minn.—^Miller Motor Co. v. Jaax, 257 
N.W. 653, 193 Minn. 85. 

N.Y.—Seger & Gross Co. v. Maclaire, 
165 N.Y.S. 423. 

N.C.—Commercial Inv. Trust v. Al- 
bemarle Motor Co., 137 S.E. 874, 
193 N.C. 663. 

Tenn.—Maryville Purniture Co. v. 

Rowen, 1 Tenn.App. 184. 

Va.—Mack International Motor 
Truck Corporation v. Jones & 
Combs, 149 S.E. 544, 153 Va. 183. 
Wash.—Bratnober Co. v. Mauk Seat¬ 
tle Lumber Co., 24 P.2d 89, 173 
Wash, 689—Lee Tire & Rubber Co. 
V. Gay, 4 P.2d 503, 164 Wash. 569 
—Ritzville Trading Co. v. Harring- 
ton State Bank. 297 P. 190, 161 
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Wash. 464—^Edgar v. Hartman & 
Nathan, 284 P. 76, 155 Wash. 256. 
Wis.—Parmers & Merchants State 
.Bank of Wisconsin Delis v. Schu- 
lenberg, 276 N.W. 333. 

Validity of unrecorded conditional 
sale as against subsequent mort- 
gagees see the C.J.S. title Sales § 
680, also 55 C.J. p 1254 note 34-p 
1255 note 50. 

Assignee 

Where the mortgagee of a buyer 
received a valid lien because the con¬ 
ditional sale was not recorded, the 
mortgage is valid in the hands of 
the mortgagee's assignee, even 
though the assignee had knowledge 
of the existence of the conditional 
sale contract, since the assignee suc- 
ceeded to the rights of the mortga¬ 
gee as to whom the mortgage was 
superior to the conditional sale.— 
Hoeller v. Moog, 198 P. 367, 60 MonL 
74. 

Contract held conditional sale, sub- 
ject to a prior recorded mortgage.— 
Commercial Inv. Trust v. Albermarle 
Motor Co., 137 S.E. 874, 193 N.C. 663. 

“Purchaser’" within recording act 
for conditional sales includes mort¬ 
gagee.—^Parmers & Merchants State 
Bank of Wisconsin Delis v. Schulen- 
berg, Wis., 276 N.W. 333. 

Beservatlon in one not seller 

Purported reservation of title in 
one who was not a vendor, and hence 
was not within the protection of the 
recording statute, was inferior to- 
subsequent deed of trust acquired by 
one without notice of such reserva¬ 
tion.—People*s Bank of Southamp- 
ton V. Merchants' & Parmers’ Bank, 
147 S.E. 220, 152 Va. 620. 

50. Mont.—Herd v. Preeman, 273 P- 
1047, 84 Mont. 32. 

Mortgage admissihle 
Irregularly recorded mortgage was 
admissible in claim and delivery ac- 
tion by seller under unrecorded con¬ 
ditional sale contract.—Herd v. Pree¬ 
man, supra. 

51. Ga.—Cottrell v. Merchants’, etc., 
Bank, 15 S.E. 944, 89 Ga. 508. 

11 C.J. p 659 note 81. 

52. Ky.—Hoe v. Bullock, 1 Ky.L., 
313. 
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though a mortgagee’s rights are generally inferior 
as to property subsequently acquired by the mort- 
gagor on a conditional sales contract,^^ even thoiigh 
the contract is not recorded,^^ the rule is limited to 
those cases wherein the mortgagee is neither an en- 
cumbrancer for value, nor possessed of equity, as 
against the conditional vendor with respect to such 
property.55 

§ 306. - Storage Liens 

In the absence of a statute to the contrary op con- 
sent of the mortgagee thereto, a lien for storage is in¬ 
ferior to a valid chattel mortgage. 

In the absence of statute, storage charges will not 
constitute a lien superior to the rights of the mort- 


gagee,S6 but otherwise if the mortgagee consents to 
the storage of the property-^*^ By statute, however, 
a mortgagor may be empowered to impose a lien for 
storage on the mortgaged property superior to that 
of a prior mortgage.58 

§ 307. Mortgagee as Bona Fide Purchaser 

In the absence of a statute to the contrary, a mort¬ 
gagee in good faith for a consideration of one in posses- 
sion occupies the position of a bona fide purchaser. 

Ordinarily, a mortgagee taking in good faith a 
mortgage from a mortgagor occupies the position, 
in the absence of a statute to the contrary, of a 
bona hde purchaser, and takes the property free 
from undisclosed equities of others.59 According- 


53. Ark.—^Whittington v. Hooks, 242 
S.W. 817, 154 Ark. 423. 

54. Del.—Pisculli v. Bellanca Air- 
craft Corporation, 149 A. 418, 17 
Del.Ch. 73, reversed on other 
grounds 150 A. 81, 17 Del.Ch. 151, 
affirmed Bellanca Aircraft Corpo¬ 
ration V. Pisculli, 156 A. 508, 18 
Del.Ch. 427. 

Minn.—Goodrich Silvertown Stores 
of B. P. Goodrich Co. v. A. & A. 
Credit System. 274 N.W. 172. 

N.J.—Mississippi Valley Trust Co. v. 
Cosmopolitan Club, 162 A. 396, 111 
N.J.Eq, 277. 

Wash.—J. Bornstein & Sons v. Al- 
len, 220 P. 801, 127 Wash. 314. 
Hortg'agre void 

Where buyer of truck and trailer 
had given his creditor a mortgage 
thereon prior to acquiring the prop¬ 
erty from seller when he executed a 
conditional sales contract and chat¬ 
tel mortgage, creditor’s mortgage 
was not superior to seller’s mort¬ 
gage, notwithstanding creditor's 
mortgage was recorded flrst, since 
buyer at time of execution of credi¬ 
tores mortgage had no interest in 
property and hence mortgage was 
void.—Valley Chevrolet Co. v. O. S. 
Stapley Co., Ariz., 72 P.2d 945. 

55. N.J.—Mississippi Valley Trust 
Co. V. Cosmopolitan Club, 162 A. 
396, 111 N.J.Eq. 277. 

Not subsequent creditor 
Where, on June 19, 1920, hotel 
company executed a mortgage for a 
loan which covered after-acquired 
property, notwithstanding that an 
order was placed for dishes and sil- 
verware on May 6, but the sale con- 
templated was not consummated, and 
a subsequent arrangement was made 
for conditional sale consummated on 
June 30, mortgagees were not credi- 
tors subsequent to date of the condi¬ 
tional sale contract.—J. Bornstein & 
Sons V. Allen, 220 P. 801, 127 Wash. 
314. 

Subsequent consideration 
Where consideration for mortgage 
is to be advanced from time to time 


as building operations progress and 
furniture and furnishings are in- 
stalled, time of malcing advances un¬ 
der, and not time of recording of. 
mortgage constitutes controlling test 
as to whether mortgagee is “subse¬ 
quent incumbrancer.” — Mississippi 
Valley Trust Co. v. Cosmopolitan 
Club. 162 A. 396, 111 N.J.Eq. 277. 

56. D.C.—Smith’s Transfer & Stor¬ 
age Co. V. Reliable Stores Corpo¬ 
ration, 58 P.2d 511, 61 App.D.C. 106. 
111.—See Werner Bros. Exp. & Stor¬ 
age Co. V. Donovan, 206 Ill.App. 
11 . 

La.—^Burglass v. Wright, 159 So. 176. 
N.D.—Aas . V. St. Anthony & Dakota 
Elevator Co., 249 N.W. 917, 63 N. 
D. 771. 

Ohio.—^Bankers Commercial Security 
Co. V. Coffman, 22 Ohio N.P.,N.S., 
193. 

Tex.—^Bewley Mills v, First Nat. 
Bank, Civ.App., 110 S.W.2d 201, er¬ 
ror dismissed—Holmes v. Klein, 
Civ.App., 59 S.W.2d 171, error dis¬ 
missed—Holloway v. Merchants’ 
Transfer Co., Civ.App., 294 S.W. 
989. 

Wash,—^First Nat. Bank v. White- 
Dulany Co., 209 P. 861, 121 Wash. 
386. 

11 C.J, p 659 note 84. 

Priority of garage keeper’s lien over 
mortgage see supra § 297. 

Ikeugth of time immaterial 
Where mortgagee of grain is not 
bound by mortgagor’s contract of 
storage, length of time warehouse- 
man held grain is immaterial, and 
mortgagee is not liable for storage 
charges.—^Aas v. St. Anthony & 
Dakota Elevator Co., 249 N.W. 917, 
63 N.D. 771. 

Fast iudebtedness 
Lien of warehouseman based on 
past dealings with grower was not 
prior.—Bewley Mills v. First Nat. 
Bank, Tex.Civ.App., 110 S.W.2d 201, 
error dismissed. 

Property stored by police 
Where the police of a city stored 
certain chattels found on the side- 
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walk, a mortgagee’s lien on such 
goods is superior to the lien of the 
warehouseman, at least where the 
warehouseman by the exercise of 
ordinary diligence could have learned 
the ownership thereof.—Holloway v. 
Merchants' Transfer Co., Tex.Civ. 
App., 294 S.W. 989. 

57. Idaho.—Vollmer Clearwater Co. 
V. Union Warehouse & Supply Co., 
248 P. 865, 43 Idaho 37. 

Mo.—Zahner Mfg. Co. v. Harnish, 51 
S.W.2d 145, 146, 227 Mo.App. 287 
citing Corpus Juris—Zahner Mfg. 
Co. V. Harnish, 24 S.W.2d 641, 643, 
224 Mo.App. 870, citing Corpus 
Juris. 

Wash.—^Pacific Storage Warehouse & 
Distributing Co. v. Bjorklund, 62 P. 
2d 39. 

11 C.J. p 65,9 note 85. 

Secoud mortgage, expressly made 
subject to a first mortgage contain- 
ing perraission for storage, is in¬ 
ferior to a warehouseman's lien.— 
Vollmer Clearwater Co. v. Union 
Warehouse & Supply Co., 248 P. 865, 
43 Idaho 37. 

Possessiou after default 

Where a mortgagee of grain allows 
the mortgagor to remain in posses- 
sion after default, the mortgagor is 
not the agent of the mortgagee for 
the purpose of storing the grain with 
the warehouseman.—^Aas v. St. An- 
thohy & Dakota Elevator Co., 249 N. 
W. 917, 63 N.D. 771. 

58w N.Y.—Courtlandt Garage & Re- 
alty Corporation v. New York Yel- 
low Cab Co. Sales Agency, 215 N. 
Y.S. 789, 217 App.Div. 4—National 
Surety Co., v. Gotham Garage Co., 
216 N.Y.S. 290, 127 Misc. 422— 
Willys-Overland v. Prudman Auto¬ 
mobile Co., 196 N.Y.S. 487. 

11 C.J. p 659 note 86. 

59. Tenn.—^Dysart v. Hamilton et 
al.. 11 Tenn.App. 43. 

Mortgagee as bona fide purchaser: 
As against prior mortgage not filed 
or recorded see supra § 142. 

As against unrecorded conditional 
sale contract see the C.J.S. title 
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ly, it is well established that, where a sale of per- 
sonal property is induced by fraud, and the fraud- 
ulent purchaser mortgages the property to one who 
takes without notice of the fraud, and for a pres- 
ent consideration, the mortgagee occupies the posi- 
tion of a bona fide purchaser, and will be protected 
against the claim of the defrauded seller to the ex- 
tent of the mortgage debt.®^ The same rule has al¬ 
so been applied where the mortgagor obtained the 
property by false pretenses amounting to a felony, 
if the owner voluntarily parted with the possession 
and intended to part with the title.^i Where, how- 
ever, title to the property did not pass to the mort- 
gagor, the mortgagee does not occupy the position 
of a bona fide purchaser and will not be protected 
against the claim of the rightful owner, ^2 ^t least 
where the owner has not clothed the mortgagor 
with the indicia of ownership to the extent of es- 
topping him as against a mortgagee of the one in 

possession.63 

§ 308. - Notice 

A mortgagee does not occupy the position of a bona 


fide purchaser where, at the time of taking the mort¬ 
gage, he had actual or constructive notice of the equities 
of others in the mortgaged property. 

A mortgagee is not entitled to protection as a 
bona fide purchaser where he participates in the 
fraud by which the mortgagor obtains the mort¬ 
gaged property,®^ or where, at the time of taking 
the mortgage, he had knowledge or notice of the 
fraud,^^ or of equities existing in favor of a third 
person.6® Also, he is not entitled to protection as 
a bona fide purchaser where, at the time of taking 
the mortgage, he has notice that the mortgagor has 
transferred title to another, notwithstanding that 
the transfer might be deemed fraudulent because of 
the transferor’s retention of possession,®^ or where 
he has notice that the mortgagor lacks title or right 
to the chattels mortgaged.®® Actual notice is not 
necessary, and if the mortgagee has knowledge of 
such facts as would cause an ordinarily care fui and 
prudent man to make inquiries which would lead to 
knowledge of the mortgagor^s fraud, he is not a 
purchaser in good faith.®® While the fact of no¬ 
tice may be inferred from circumstances, as well as 


Sales § 580. also 55 C.J. p 1254 
note 34-p 1255 note 50. 
Mortgagee of purchaser in transfer 
to defraud creditors see the C.J.S. 
title Fraudulent Conveyances §§ 
297-303, also 27 C.J. p 696 note 24 
-p 701 note 93. 

Mortgagee of fraudulent seller 
Where a sale is deemed fraudulent 
because of retention of possession by 
the seller, a mortgagee in good faith 
has a lien on the property superior 
to the claim of the fraudulent buyer. 
—^Wightman v. King, 250 P. 772, 31 
Ariz. 89. 

60. Mass.—^Entin v. Evans, 126 N.E. 
284, 235. Mass. 43. 

Miss.—May es v. Thompson, 91 So. 
275, 128 Miss. 561. 

11 C.J. p 659 note 88—42 C.J. p 751 
note 45. 

61. Ind.—^Patterson v. Indiana In- 
vestment & Securities Co., 131 N.E. 
19, 75 Ind.App. 489. 

11 C.J. p 659 note 89. 

62. Mo.—Windle v. Citizens’ Nat. 
Bank, App., 216 S.W. 1023. 

Tex.—Gose v. Brooks, Civ.App., 229 
S.W, 979, error refused. 

Mortgagee of imposter 

(1) A person who takes a mort¬ 
gage in good faith from an imposter 
does not acquire rights superior to 
the seller. 

Mo.—Windle v. Citizens' Nat. Bank, 
App., 216 S.W. 1023. 

Tex.—Gose v. Brooks, Civ.App., 229 
S.W. 979, error refused. 

(2) He is, however, entitled to be 
reimbursed by the owner, on the lat- 
ter's reclaiming the chattels, for 


their feed and care while in his pos¬ 
session.—Gose v. Brooks, supra. 

63, N.M.—Skarda v. First Mortg. 
Loan Co. of Clovis, 214 P. 761, 28 
N.M. 536. 

Estoppel by negligence in clothing 
another with apparent title or own¬ 
ership see the C.J.S. title Estoppel 
§ 106, also 21 C.J. p 1176 note 7. 
XTnreceipted iuvoices for motor 
trucks, not proved to have been de- 
livered or issued at all by manufac- 
turer, and referring to certain con- 
tracts not produced at trial, were not 
evidence of sale or of title, and 
plaintiff was not entitled to rely 
thereon in making mortgage loan.— 
Commercial Motors Mortg. Corpora¬ 
tion V. Mack International Motor 
Truck Corporation, 209 N.Y.S. 661, 
213 App.DiV. 25. 

&k Kan.—^Wafer v. Harvey County 
Bank, 26 P. 1032, 46 Kan. 597. 
Okl.—Browning v. DeFord, 60 P. 534, 
8 Okl. 239, affirmed 20 S.Ct. 876, 
178 U.S. 196, 44 L.Ed. 1033. 

EfCect and sufficiency of actual notice 
under recording acts on rights of 
purchasers and mortgagees see su¬ 
pra § 146. 

65. Okl.—Browning v. De Ford, 60 
P. 534, 8 Okl. 239. affirmed 20 S.Ct. 
876, 178 U.S. 196, 44 L.Ed. 1033. 

11 C.J. p 660 note 92. 

60. Idaho.—Smeed v. Stockmen's 
Loan Co., 284 P. 559, 48 Idaho 643. 
Neb.—First Nat. Bank v. Toung, 247 
N.W. 586, 124 Neb. 598. 

Wash.—Othello State Bank v. J. I. 
Case Threshing Machine Co., 194 
P. 563, 564, citing Corpus Juris. 
Wyo. — Finance Corporation of 
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Wyoming v. Commercial Credit 
Co., 283 P. 1100, 41 Wyo. 198. 

11 C.J. p 660 note 93. 
liaudlord’s rights 

(1) Where a lease provides that 
the lessees shall, on demand, execute 
a mortgage on the crops to secure 
the payment of the rent, but lessee 
fails to do so, and executes to a third 
person a first mortgage on the same 
crops, the mortgagee, if he had no¬ 
tice of the provisions of the lease, 
and of the landlord's rights there- 
under, is not a mortgagee in good 
faith, and in an action by the lessor 
for specific performance of the terms 
of the lease, the mortgagee’s rights 
will be subordinated to those of the 
lessor.—^Weigand v. Hyde, 192 N.W. 
198, 109 Neb. 678. 

(2) Where, however, the lease was 
not recorded and the mortgagee had 
no actual knowledge thereof, he was 
a mortgagee in good faith with 
rights superior to those of the lessor. 
—State Bank of Gering v. Grover, 
193 N.W. 765, 110 Neb. 421. 

67. Ind.—Craig Brokerage Co. v. 
Joseph A. Goddard Co., 175 N.E. 
19, 92 Ind.App. 234. 

Va.—Henry’s Ex'x v. Payne, 100 S.E. 
845, 126 Va. 1. 

68. Wash.—Hinkhouse v. Wacker, 
191 P. 881. 112 Wash. 253, affirmed 
195 P. 218, 112 Wash. 253. 

69. Kan.—Salisbury v. Barton, 66 P. 
618, 63 Kan. 552. 

11 C.J. p 660 note 94. 

Burdeu 

In a seller’s action of replevin of 
goods claimed by a mortgagee of the 
purchaser, where it is alleged that 
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shown by direct evidence, it has, nevertheless, been 
held that the proof must be such as to affect the 
conscience of the mortgagee, and must be so strong 
and ciear as to fix on him the imputation of mala 
fides.*^^ If the mortgagee took his mortgage with- 
out notice of the fraud by which the mortgagor ob- 
tained the property, a subsequent knowledge of the 
fraud will not deprive him of his rights as an inno- 
cent purchaserJ^ 

Remedy pursiied as affecting question of notice, 
Where the seller of personal property has the right 
to rescind the sale for fraud, and acts promptly in 
the exercise of such right, he need not, as against 
one who subsequently took a mortgage from the 
purchaser to secure an antecedent debt, show that 
such mortgagee had notice or knowledge of the 
fraud but where the seller, having the right to 
rescind, elects not to do so, but sues in attachment 
for the value of the property, he thereby affirms the 
sale, and must show that the mortgagee had knowl¬ 
edge of the mortgagor^s fraud in procuring the 
property.*^^ If, however, such knowledge or notice 
on the part of the mortgagee is shown, the invalidi- 


§ 309 

ty of the mortgage, as against the defrauded seller, 
will not be affected by the fact that, instead of seek- 
ing to rescind and recover the identical property, 
he affirms the sale by electing to sue for the value,^^ 
although the contrary has been heldJ^ 

§ 309. -Preexisting Debt as Considera- 

tion 

In the absence of statute it Is generally held that a 
mortgage glven for a preexisting debt Is not on such a 
consideration as to place the mortgagee in the positlon of 
a bona fide purchaser for vaiue. 

Although, as already considered in § 42, a mort¬ 
gage executed to secure a preexisting debt is valid 
as between the parties and their privies, and, as a 
general rule, is not fraudulent as to creditors, as 
considered in the C.J.S. title Fraudulent Conveyanc- 
es § 155, also 27 CJ. p 534 note 44, it, although 
there is authority to the contrary,*^® is not, accord- 
ing to the weight of authority, on such a consider¬ 
ation as to put the mortgagee in the position of a 
bona fide purchaser for value,so as to entitle him 
to prevail over a defrauded seller seeking to rescind 
the sale for fraud,or as against equities existing 


the mortgagor was a fraudulent pur¬ 
chaser, the burden is imposed on the 
mortgagee of establishing his own 
good faith.—Salisbury v. Barton, su¬ 
pra—11 C.J. p 615 note 52. 

Burden of proof generally see infra 
§ 310 b. 

Becorded conditional sale 
Purchaser from conditional vendee 
was entitled to auto as against com- 
pany taking mortgage from person 
who wrongfully filled in his own 
name on bili of sale left with him 
by conditional vendee for purchaser, 
since original conditional' sale con- 
tract remained unsatisfied and of 
record when the mortgage was tak- 
en.—Grays Harbor Pinance Co, v. 
Sutcliff, 6 P.2d 1002, 165 Wash, 586. 

70, Ala.—^Alabama Mach„ etc., Co. 
V. Camden Bank, 55 So. 438, 1 Ala. 
App. 461. 

lowa.—Hesser v. Wilson, 36 lowa 
152. 

Va.—^Arbuckle v. Gates, 30 S.E. 496, 
95 Va. 802. 

11 C.J. p 660 note 95. 

Agreemeut to pnrchase mortgage 
Pinance company which agreed 
with dealer in advance to buy auto- 
mobile purchase-money note and 
mortgage and took immediate assign- 
ment thereof was not required to 
make investigation as to considera¬ 
tion and was not chargeable with no¬ 
tice of lack of consideration.—Na¬ 
tional Bond & Investment Co. v. Mil- 
ler, Mo.App., 76 S.W.2d 703. 

71. 111.—^Kranert v. Simon, 65 111. 
344. 


Neb.—Henry v. Vliet, 49 N.W. 1107, 
33 Neb. 130, 29 Am.S.R. 478, 19 L. 
R.A. 590. 

72. Colo.—^Nicholls v. McShane, 64 
P. 375, 16 Colo.App. 165—-Reid v. 
Bird, 61 P. 353, 15 Colo.App. 116. 

Ind.—Curme v. Rauh, lOO Ini 247. 

11 C.J. p 660 note 97. 

73. U.S.—^Browning v. De Ford, 
Okl., 20 S.Ct. 876, 178 U.S, 196, 44 
L.Ed. 1033. 

Colo.—^Nicholls V. McShane, 64 P. 

375, 16 Colo.App. 165, 170. 

11 C.J. p 660 note 98. 

74. U.S.—^Browning v. De Ford, 
Okl., 20 S.Ct. 876, 178 U.S. 196, 44 
L.Ed. 1033. 

Colo.—^Nicholls V. McShane, 64 P. 

375, 16 Colo.App. 165. 

11 C.J. p 660 note 99. 

75. Mo.—Stokes v. Burns, 33 S.W. 
460, 132 Mo. 214. 

11 C.J. p 660 note 1. 

76. Cal.—Smitton v. McCullough, 
189 P. 686, 182 Cal. 530. 

11 C.J, p 661 note 5. 

Preexisting indebtedness: 

I As against prior mortgag-e not flled 
or recorded see supra § 143. 

As against unrecorded conditional 
sale contracts see the C.J.S. ti¬ 
tle Sales § 581, also 55 C.J. p 
1249 note 77-p 1250 note 79. 

Zn Nebraska 

(1) It has been held that a mort¬ 
gagee in good faith is one who takes 
a chattel mortgage to secure a debt 
actually and justly owing to him, 
whether preexisting or not, without 
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actual or constructive notice of prior 
equities against the mortgaged prop¬ 
erty.—State Bank of Gering v. 
Grover, 193 TSt.W, 765, 110 Neb. 421— 
Rogers v, Trumble, 125 N.W. 600, 86 
Neb. 316—State Bank of Lushton v. 
Kelly Co., 68 N.W. 481, 49 Neb. 242. 

(2) It has also been held, however, 
that a mortgagee of a mortgage giv- 
en to secure a preSxisting indebted¬ 
ness does not occupy the position of 
an innocent purchaser so as to cut 
off the rights of a defrauded seller. 
—Charles P. Kellogg Co. v. Horkey, 
86 N.W. 497, 61 Neb. 751—Phenix 
Iron Works Co. v. McEvony, 66 N.W. 
290, 47 Neb. 228, 53 Am.S.R. 527— 
Henry v. Vliet, 54 N.W. 122, 36 Neta. 
138, 19 L.R.A. 590, 49 N.W. 1107, 33 
Neb. 130, 29 A'm.S.R. 478—Tootle v. 
Chadron First Nat Bank, 52 N.W. 
396, 34 Neb. 863. 

(3) In attempting to reconcile 
these holdings, it has been pointed 
out that the mortgage merely cre- 
ated a lien on the mortgagor's in- 
terest in the property, subject to be 
defeated by the seller’s rescinding 
the sale. Accordingly, where the 
seller rescinded because of fraud, the 
title of the mortgagor failed, and 
there was nothing to which the 
mortgage could attach.—State Bank 
of Lushton, V. Kelly Co., supra. 

77. Idaho.—Livestock Credit Corpo¬ 
ration V. Corbett, 22 P.2d 874, 53 
Idaho 190. 

78. Ga.—Mashburn v. Dannenberg, 
44 S.E. 97, 117 Ga. 567. 

11 C.J. p 661 note 6. 
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favor of third persons,*^® such as the claim of 
seller for the purchase price.^® Under the Uni- 
m Sales Act, however, making an antecedent 
it value where goods or documents of tities are 
en as security therefor, a mortgage based on an 
ecedent debt constitutes the mortgagee an en- 
nbrancer for value.^^ On the other hand, if, be¬ 
es securing a preexisting debt, the mortgage is 
ed on some new or additional consideration,^^ 

:h as an extension of the time of payment,^^ or 
surrender of other securities,^^ the mortgagee 
1 be protected. A preexisting debt, within the 
aning of the rule, is one contracted before the 
udulent sale; and a debt created after the sale, 
lough not secured by mortgage until some time 
er the debt was created, is not a preexisting 
)t.85 


§ 310. Actions to Determine Priorities 

a. In general 

b. Evidence 

a. In General 

Actions to determine priorities as to mortgaged 
chatteis are proper subjects of equity jurisdiction, and in 
such actions general ruies as to proceedings in equity 
apply. 

Actions to determine priorities between mort- 
gages, or between a mortgage and other claims, are 
proper subjects of equity jurisdiction.86 Actions in- 
volving a determination of priorities are governed 
by usual ruies as to parties,87 pleadings,88 issues,89 
trial,80 including questions of law and fact.^i Fur- 


Ga.—Matthews v. Kennedy, 38 S. 
S. 854, 113 Ga. 378. 

C.J. p 661 note 7. 

Mo.—^Napa Valley Wine Co. v. 
linehart, 42 Mo.App. 171. 

Idaho.—Millick v. Stevens, 257 
?. 30. 44 Idaho 347. 
iditional sales not recorded 
L mortgagee in a mortgage to se- 
•e a preSxisting debt is a mortga- 
I in good faith, within the mean- 
• of a statute declaring contracts 
conditional sale void as against 
)sequent purchasers and mortga- 
in good faith unless recorded.— 
owles Loom Works v. .Vacher, 31 
306, 57 N.J.Law 490, 33 L.R.A. 

rbgagee of fraudnlent seller 
WEortgagee of personal property 
der mortgage securing antecedent 
)t had superior lien to prior pur- 
Lser of fraudulent seller.—Millick 
Stevens, 257 P. 30, 44 Idaho 347, 
Stt Missouri, in view of Rev.St. 
,9 § 812, making an antecedent or 
sexisting debt constitute value, a 
rtgagee of personalty under a 
rtgage securing such a debt is a 
rchaser for value within § 1622, 
)viding that personal property 
ill in no case be exempt from 
icution under a judgment for the 
‘Chase price “except in the hands 
an innocent purchaser for value.” 
5rown V. Deal, App., 256 S.W. 114. 

Mass.—Entin v. Evans, 126 N.E. 
84, 235 Mass. 43. 

C,J. p 661 note 9. 

N.D.—Horton v. Wright, Barrett 
: Stillwell Co., 162 N.W. 939, 36 

r.D. 622. 

C.J. p 661 note 10. 

Mo.— J. I. Case Plow Works v. 
loss, 74 Mo.App. 437. 

■.—^Woodburn v, Chamberlin, 17 
;arb. 446. 

Ga.—Mashburn v. Dannenberg, 
i S.E. 97, 117 Ga. 667. i 


Mich.—Hees v. Carr, 74 N.W. 181. 

115 Mich. 654. 

11 C.J. p 661 note 12. 
se. Mo.—First Nat. Bank v. John¬ 
son. 297 S.W. 724, 221 Mo.App. 31. 
Mont.—Union Bank & Trust Co. v. 
Wieck, 29 P,2d 384, 386, 96 Mont. | 
132, citing Corpus Juris—First 
Nat. Bank of Hardin v. Hergert, 22 
P.2d 169, 171, citing Corpus Juris. 
Tex.—Massachusetts Mut. Life Ins. 
Co. V. Stockyards Nat. Bank, Civ. 
App., 50 S.W.2d 425, error dis- 
missed. 

11 C.J. p 661 note 14. 

87. Colo.—Tolland Co. v. First State 
Bank of Keenesburg, 35 P.2d 867, 
95 Colo. 321. 

Ky.—Safety Motor Coach Co. v. 
Maddin's Adm’x, 99 S.W.2d 183, 
266 Ky. 459, 

11 C.J. p 661 note 15. 

88. La.—Motor Finance Co. v. 

Universal Motors, App., 168 So. 
721. 

Mont.—Morton v. Union Cent. Life 
Ins. Co., 261 P. 278, 80 Mont. 593. 
Tex.—Sherman v. Texas Hotel Sup- 
'ply Co., Civ.App., 66 S.W.2d 1094, 
error dismissed, 

11 C.J, p 661 note 16. 

AUegatious held sufficient 
Allegations of answer that prior 
mortgagee had surrendered his notes 
and mortgages to mortgagor, receiv- 
ed settlement, and took a new note 
for balance due, but later, hearing 
mortgagor was insolvent, persuaded 
mortgagor to return the notes with- 
out consideration, were sufficient to 
support plea of payment.—Motor Fi- 
nance Co. v. Universal Motors, La. 
App., 168 So. 721. 

Demurrer to intervention held 
properly sustained and intervention 
properly dismissed.—^Plant City Agr. 
Credit Co. v. Pool, 139 So. 595, 103 
Fla. 806. 

Litigatiou of priority 
Chattel mortgagee, notwithstand- 
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ing final foreclosure judgment, was 
properly, under the existing liberal 
System of pleading, required to liti¬ 
gate priority of lienholder subse- 
quently intervening by petition in- 
valid as intervention or review.— 
Hugh Cooper Co. v. American Nat. 
Exchange Bank of Dallas, Tex.Civ. 
App., 30 S.W.2d 364. 

89. N.J.—Bankers’ Trust Co. v. 

Maxson, 134 A. 875, 100 N.J.Eq. 1. 
Tex.—^Massachusetts Mut. Life Ins. 
Co. v. Stockyards Nat. Bank, Civ. 
App., 60 S.W.2d 425, error dis- 
missed^ 

11 C.J. p 662 note 18. 

Allegation of priority • 

Allegation that lessor’s lien was 
prior to lien of plaintiif's mortgage 
raised issue of priority and author- 
ized introduction of evidence es- 
tablishing that lessor entered into 
new lease, by reducing rent, subse- 
quent to date mortgage was record¬ 
ed.—^Weaks Supply Co. v. Werdin, 
La.App., 154 So. 378. 

Matters held not in issue 
Wash.—^Kirby v. First Nat. Bank, 239 
P. 556, 136 Wash. 214, setting aside 
departmental opinion 229 P. 305, 
131 Wash. 204. 

30. Ill.—^National Cash Register Co. 
V. Clyde W. Riley Advertising 
System, 160 N.E. 545, 329 Ill. 403. 
91. Questious of fact in general 

(1) On conflicting evidence, the 
question of superiority of lien is for 
the jury.—Blackmon v. Engram, 116 
So. 307, 22 Ala.App. 396. 

(2) On conflicting evidence, wheth- 
er mortgagee gave permission for the 
creation of a prior lien is a question 
of fact for jury.—Robinson-Hoover 
Cattle Loan Co. v. SifCerman, Mo. 
App., 37 S.W.2d 974—Yahlem Motor 
Co. v. McCord, Mo.App., 299 S.W. 49. 

(3) .Determination of value of ten- 
ant's furniture, on conflicting evi¬ 
dence, in landlord's suit for destruc- 
tion of lien by holder of mortgage on 
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ther, the relkf prayed for is also governed by the 
usual rules .^2 

b. Evidence 

General rules apply as to the burden of Dr«nf fh. 

Burden of proof and presumptions. Ordinarily 
in an action or proceeding involving the priority of 
liens on mortgaged chattels, plaintiff has the bur¬ 
den of proving that he has a lien93 superior to the 
rights of others,9< and claimants asserting a prior 
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furni tu re was for jury.—Gay v. Rad- 
ney, 142 So. 82S, 225 Ala. 331. 
Questions of notice heia for jury 
Ala.—Harris v. Leeth Nat. Bank, 105 
So. 434, 21 Ala.App. 83. 

Mo.—Crocker State Bank v. White 
App., 226 S.W. 972. 

N.D.—Horton v. Wrigrht, Barrett & 
Stillwell Co., 162 N.W. 939, 36 N 
D. 622. 

Tex.—Lindig v. Johnson City State 
Bank, Com.App., 41 S.W.2d 222, re- 
versingr Johnson City State Bank 
V. Lindig, Civ.App., 26 S.W.2d 658. 
tTnrecorded conditioual sale 
Whether seller of unrecorded con- 
ditional sale repossessed chattel in 
compliance with statute, so as to 
gain superiority over mortgage 
thereon was held to be a question for 
the jury.—McNeill v. Motor Sales 
Co., 94 So. 365, 208 Ala. 310. 

92, S.C.—Pearce-Young-Angel Co. v. 

Murrah. 174 S.E. 21, 172 S.C. 348. 
Utah.—Hansen v. Daniels, 272 P, 941 
73 Utah 142. 

11 C.J. p 662 note 19. 

Apportioument of labor Ueu 
The amount of a mill laborer’s lien 
against lumber covered by a mort- 
gage may be determined between the 
mortgagee and the mortgagor’s re 
ceiver by apportioning to that Ium 
ber the usual cost of labor in that 
mill for producing an equal quantity. 
—Security Trust Co. v. Bank of 
Bernice, La.,’ 239 F. 665, 152 CCA 
499. 

Ascertainmeut of true equities 
Where buyer of truck and trailer 
had executed mortgage thereon and 
such mortgage was recorded, and 
buyer acquired property, giving seller 
a conditional sales contract and 
mortgage, then the court would go 
ba.ck of the date of the respective 
Instruments and their recording and 
ascertain the true equities, since 
mortgage to creditor would be mere- 
ly equitable.—Valley Chevrolet Co. 

V. O. S. Stapley Co., Ariz., 72 P.2d 
945. 


lien to the property have the burden of proving' 
their rig‘ht thereto.^^ The burden of proving no¬ 
tice seems to rest on the attacking party,^® but 
where a subsequent encumbrancer attempts to en- 
force his lien, it is necessary to show that he took 
withoiit knowledge of the prior encumbrance.^'^ 
Under some statutes, one claiming priority as a 
bona fide purchaser, as against a defectively exe¬ 
cuted or recorded mortgage, has the burden of 
proving such fact,^^ where under the recording 
statute an unrecorded mortgage is void as to bona 
fide purchasers, the mortgagee of an unrecorded or 


Recognitiou of lien 
Holder of note and mortgage on 
automobile was entitled to recogni- 
tion of lien and privilege on automo¬ 
bile as against mortgagor, notwith- 


standing holder was guilty of laches 
m enforcement of mortgage. where 
^ortgagor failed to defend suit on 

Sheet Metal Works, La.App., 152 So. 

^ —Kelly, Weber & Co. v. Met- 

calf, 177 So. 444. 

-Armondi v. Gifford, 297 NT 
S. 286, 251 App.Div. 918. 

C.J. p 662 note 20. 

Consideratioa 

n.tf priorltles. mortgagee 

prove specific consideration 
mortgage securlng nego- 
tiable note.—Lone Star Pinance Cor- 

Execution 

Mortgagee was reguired to show 
mortgages were executed by debtor 
Personally,—National Cash Reglster 
Co. V. Clyde W. Riley Advertising 
System, leo N.E. 545, 329 Ili. 403. 
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N.W, 512, 211 lowa 390. 

JMich.—Cappon, etc., Leather Co. v. 
Preston Nat, Bank, 72 N.W. 180* 
114 Mich. 263. 

Wash.—John Hancock Mut. Life Ins 
Co. V. Lewis Realty & Investment 
Corporation, 23 P.2d 572, 173 Wash. 

444. 


Oompuance with statutes 
That mortgage may be established 
i?®" against judgment 
creditors, holder must prove techni¬ 
ci compliance with statute.—Na- 
ti^al Cash Register Co. v. Clyde W. 
Riley Advertising System, 160 NE 
545, 329 111. 403. 

Hortgage creditor of tonant, who 
oecame such creditor before tenant 
assumed actual relation of tenant, is 
exception to general rule as to land- 
lord s right of dlstress, and he must 

?J?rs®«,®/“°"’ by Civ.Code 

ISI- § 3516.—Morgan Sllver Piate Co. 

blndertaking Co., 92 S E 
720, 107 S.C. 280. 


'Weaks Supply Co. v. Wer- 
din, App., 164 So. 378. 

N.C—Rogers v. Ray, 165 S.E. 253 
199 N.C. 577. 

Bffatters reqnired to ba proved 
<1) Lack of consideration for 

957 


mortgage, notwithstanding that it is 
a. negative allegation.—First Nat. 
Bank v. Todd, Tex.Com.App., 231 S. 
W. 322, reversing, Civ.App., 212 S.W. 
219. 

(2) Cancellation of mortgage.— 
Bensen & Marxer v. Reger, 168 N.W. 
881, 186 lowa 19, modified on other 
grounds Benson & Marxer v. Reger, 
172 N.W. 166, 186 lowa 19. 

(3) That mortgage was not prop- 
erly on flle when claimant purchased 
property.—Shackelford v. Clements, 
Tex.Civ.App., 300 S.W. 98. 

(4) That Iessor’s privilege primed 
mortgage.—^Weaks Supply Co. v. 
Werdin, La.App., 154 So. 378—Rem- 
mgton-Rand, Inc., v. Profits Island 
Gravel Co., La.App., 150 So. 76, re- 
instating opinion 144 So. 636—Weaks 
Supply Co. V. Werdin, La.App., 147 
So. 838 ^Kidd, for Use'and Benefit of 
Kidd, V. Terrei, La.App., 145 So. 23. 

Beznoval from state 
Mortgagee, contesting seller’s 
rights to automobile under condition¬ 
al sales agreement, has burden of 
proving seller, or his assignee, con- 
sented to removal to neighboring 
state.—Meyer v. Equitable Credit 
Co., 297 S.W. 846, 174 Ark. 575. 


96. La.—Wessell v. Kite,. App., 142 
So. 363—Dainello v. McCoy, 131 So. 
608, 14 La.App. 358. 

Mont.—Union Bank & Trust Co. v. 
Wieck, 29 P.2d 384, 3S7, 96 Mont. 
132, citing Corpus Juris. 

Wash.—Bratnober Co. v. Mauk Seat- 
tle Lumber Co., 24 P.2d 89, 173 
Wash. 689—Clark v. Kilian, 199 
P. 721, 116 Wash. 582. 

11 C.J. p 662 note 21. 

97. U.S.—In re Bailard, D.C.Tex., 
279 F. 574. 

Kan.—^Latenser v. Schied, 268 P. 855, 
126 Kan. 490. 

Bast Texas Motor Co. v^ 
Baughman, Civ.App., 248 S.W. 802.. 

11 C.J. p 662 note 22. 

98. S.D,—Nelson v. Robinson. 205 
N.W. 40, 48 S.D. 436. 

Lindig v. Johnson City State 
Bank, 41 S.W.2d 222, reversing 
Johnson City State Bank v. Lindig, 
Civ.App., 26 S.^.2d 658. 

11 C.J. p 662 note 23. 
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mely recorded mortgage, to secure priority over 
ibsequent purchaser, must prove that the pur- 
,er had actual knowledge of his mortgage at 

time of purchase.99 

Iso, one claiming an agreement or waiver by 
:h his lien is given preference has the burden 
iroof and the courts will not indulge in a pre- 
ption that an agreement existed between the 
tgagee and the mortgagor that the mortgage 
should give way to another lien, but such an 
iement must be shown by ciear and cogent evi- 


dence.2 Where the removal of a crop from the 
land constitutes a prima facie extinguishment of 
the lien of a mortgage thereon, the burden is on 
the mortgagee to rebut the presumption by show- 
ing that the removal was tortious.^ 

Admissibility, General rules govern the admis- 
sibility of evidence.*^ 

Weiglit and sufficiency. In the notes are cases 
in which the evidence was held sufficient^ or insuf¬ 
ficienti to prove or show the existence of particu- 
lar matters in issue. It is not necessary to estab- 


■Wash.—Lowman v. Guie, 22S P. 
5, 130 Wash. 606—Clark v. 

[lian, 199 P. 721, 116 Wash. 532. 
iVrk.—^Wilson v. Citizens’ Bank 
Osceola, 282 S.W. 689, 170 Ark. 
94. 

-Federal Mortgage & Finance Co. 
Bohne, App., 146 So. 173. 

—^Vilbig V. Faison, Civ.App., 296 
W. 669. 

:.J. p 662 note 24. 
ril.—^Ehrlich v. Chapple, 143 N.E. 
„ 311 111. 467, 32 A.L.R. 989, re- 
srsing 228 111.App. 293. 

Cal.—^Valley Bank v. Hillside 
acking Co., 267 P. 746, 91 Cal.App. 
iS. 

Cal.—First Nat. Bank v. Garner, 
16 P. 849, 91 Cal.App. 176. 

—Daniello v. McCoy, 131 So. 608, 
t La.App. 358—McManeman v. 
alone & Hasmor, 1 La.App. 464. 
n.—Klimes v, Jones, 7 Tenn.App. 
13. 

.—Southwestern Drug Corpora- 
on V. First Nat. Bank, Civ.App., 
i S.W.2d 424, error refused. 

3 h.—Muehler v. Kellogg-Preston 
ogging Co., 276 P. 558, 151 Wash. 
f4. 

U. p 662 note 17. 
ience held admissihle 
L) Conversations with mortgagee 
dealings with owners.—Gould v. 

, 251 P. 167, 43 Idaho 93. 

0 Conversations to show mort- 
ee’s knowledge of lien.—^Black- 
i V. Bngram, 116 So. 307, 22 Ala. 
I. 396. 

O Testimony of mortgagor that 
ad been his custom to enter into 
ling contracts with others with- 
objection from mortgagee, to 
V likelihood that mortgagee con- 
,ed to feeding.—First Nat. Bank 
Witherspoon Livestock Commis- 
Co., 90 S.W.2d 453, 230 Mo.App. 

steuce of indebtedness 
iving mortgage priority over la- 
liens was not erroneous for lack 
formal proof that indebtedness 
red was owing.—Moyer v. Hez- 
257 P. 229, 123 Kan. 735. 
BvidezLce held sufficient 
) To show imfplied consent to 
tion of superior lien. 


Tex.—^American Surety Co. of New 
York V. Bay City Cattle Co., Civ. 
App., 268 S.W. 247. 

Wash.—^Pacific Storage Warehouse & 
Distributing Co. v. Bjorklund, 62 
P.2d 39, 188 Wash. 269. 

(2) To show that mortgagee was 
an innocent purchaser. 

Minn.—Miller Motor Co. v. Jaax, 257 
N.W. 653, 193 Minn. 85. 

XJtah.—Hansen v. Daniels, 272 P. 941, 
73 Utah 142. 

Wash.—First Nat. Bank v. Hart, 241 
P. 675, 137 Wash. 110. 

Wyo.—State Bank of Wheatland v. 
Bagley Bros., 11 P.2d 592, 44 Wyo. 
307. 

(3) To show that mortgagee was 
not an innocent purchaser without 
notice of prior lien.—Brown v. Deal, 
Mo.App., 256 S.W. 114. 

(4) To show claimant^s actual 
knowledge of unrecorded mortgage. 
—Slimmer & Thomas v. Lawler,*218 
N.W. 516, 205 lowa 813. 

(5) To Show delivery of trust deed 
on rent crops.—Red River Nat. Bank 
V. Summers, Tex.Civ.App., 30 S.W.2d 
726. 

(6) To show validity of mortgage. 
Mont.—N Bar N Land & Livestock 

Co, V. Taylor, 22 P.2d 313, 94 Mont. 
350, 

Tex.—General Motors Acceptance 
Corporation v. W^ilcox, Civ.App., 
95 S.W.2d 1368. 

(7) To Show that mortgage was 
properly recorded.—^First Nat. Bank 
V. Hutto, 121 So, 325, 10 La.App. 448. 

(8) To identify farm named in 
mortgage as one on which mortgaged 
crop was raised.—Power Mfg. Co. v. 
Arkansas Rice Growers* Co-op. Ass’n, 
281 S.W. 379, 170 Ark. 771. 

(9) To establish release of land- 
lord’s lien.—Buerger Bros. Supply Co. 
V. EI Rey Furniture Co., 40 P.2d 81, 
45 Ariz. 1. 

(10) To show mortgagor's lack of 
title.—Dunn v. Guaranty Inv. Co., 
42 P.2d 434, 181 Wash. 245. 

(11) To show superiority of a lien 
over the mortgage lien. 

lowa.—lowa State Bank of Ft. Madi- 
son v. Bradfield, 215 N.W. 602, 204 
lowa 488. 


N.D.—State Bank of Bowman v. Nel- 

son, 186 N.W. 766, 48 N.D. 702. 

(12) To sustain a finding that ma- 
chinery covered by conditional sales 
contract was in possession of pur¬ 
chaser prior to date of contract and 
at time mortgage was given thereon. 
—Ritzville Trading Co. v. Harrington 
State Bank, 297 P. 190, 161 Wash. 
464. 

Enowledge of lease 

Evidence that mortgagees took the 
description from a lease containing 
a provision giving lessor a lien on 
the crops shows that they had ac¬ 
tual knowledge thereof.—Reese v. 
Lamp, 193 N.W. 536, 195 lowa 1221. 

6. Evidence held insufficient 

(1) To establish priority of les* 
sor’s lien over that of mortgagee.— 
Kidd, for Use and Benefit of Kidd v. 
Terrei, La.App., 145 So. 23. 

(2) To Show mortgagee's agree¬ 
ment to see that number of cotton 
bales on which landlord waived lien 
was delivered to it by tenant.—• 
Farmer’s Cotton Finance Corporation 
V. Collins, Tex.Civ.App., 9 S.W.2d 
1054. 

(3) To show that sale price of 
chattels was below value, or that 
expense of sale was too great.—Tol- 
land Co. v. First State Bank of 
Keenesburg, 35 P.2d 867, 95 Colo. 321. 

(4) Where mortgage was mailed 
to county clerk, to show that he re- 
ceived it Tn 'his office for filing.— 
Carter Guaranty Co. v. Cumberland 
& Manchester R. Co., 292 S.W. 812, 
219 Ky. 207. 

(5) To justify judgment for land¬ 
lord against holder of chattel mort¬ 
gage.—International Harvester Co. 
of America v. Helme, Ind.App., 8 N. 
E.2d 423. 

(6) To sustain finding that bank 
took chattel mortgage with actual 
notice of contents of unrecorded 
lease containing chattel mortgage 
clause, covering same subject matter. 
—Steelsmith v. Johannsen, 201 N.W. 
917, 191 Minn. 529. 

Evidence held not to show waiver 

(1) Of landlord’s lien.—National 
Bank of Lumpkin v. Miller, 147 S.E. 
592, 39 Ga.App. 502. 
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Hsh a verbal mortgage by ciear, strong, and con- 
vincing proof, but a preponderance of the testimony 
is sufficient, as in other civil cases.The mere fact 
that the mortgage note is not in the possession of 

Xn. ASSIGNMENT OF 

§311. Right to Assign 

A mortgagee may assign his interests under a mort¬ 
gage at any time before the right of redemption is 
barred. 

A mortgagee may dispose of his interests under 
the mortgage by assignment^ at least at any time 
before the right of redemption is barred.^® Of 
course, an assignment ordinarily transfers no inter- 
est where at the time of the assignment the mortga¬ 
gee has no assignable interest.ii Moreover, an as¬ 
signment of the mortgage security after payment or 
satisfaction of the mortgage debt is a nullity.^^ 
However, it has been held that, although a mort¬ 
gage may for some reason be void as between the 
original parties, an assignment thereof confers on 
the assignee a nominal legal title to the property.^^ 
The fact that an assignment before maturity is 
made a criminal offense by statute has been held 
not to affect the title of an innocent assignee for 
value of a mortgage so assigned.^^ 

A mortgage may be transferred merely as collat- 
eral security,in which case the mortgagee may 
subsequently assign his remaining interest under the 
mortgage to another.^® 


the mortgagee at the time of the trial of an action 
to establish the mortgage lien will not defeat the 
lien of the mortgage.^ 

MORTaAGE OE DEBT 

Where the mortgagee disposes of the mortgage 
for an amount in excess of that due him under the 
mortgage from the mortgagor, he is under no duty 
to account to the latter for such excess.^^ 

§ 312. Requisites and Validity in General 

In the absence of a statute prescribing the mode of 
assignment, no particular form is necessary for an as¬ 
signment of a mortgage, although in order to pass legal 
title to the property, in jurisdictions where a mortgage 
passes title, the assignment must be so executed as to 
be sufficient to convey the property itseif. 

In the absence of statutory provision prescribing 
the mode of assignment, no particular form is nec¬ 
essary, generally speaking, to effect a valid assign¬ 
ment of a mortgage However, for purposes of 
passing legal title to the mortgaged property to the 
assignee, an assignment of the mortgage must be 
in such form and so executed as to be sufficient to 
convey the legal title to the property itseif,^® stat- 
utes governing transfers of personalty being appli- 
cable to assignments of mortgages as regards the 
transfer of legal title to the mortgaged property.^^ 

An intention to vest the mortgagee^s interest in 
the assignee is, of course, necessary to the validity 
of an assignment.2l Thus a transaction is not an 


(2) Of mortgage lien. i 

La.—^Federal Mortgage & Finance Co. 

V. Bohne, App., 146 So, 173. 

N.D.—Union Central Life Ins. Co. v, 
First Nat. Bank, 216 N.W. 201, 56 
N.D. 103—Weiser v. Ridgeway, 215 
N.W. 870, 56 N.D. 21. 

Wyo.—^Washakie Livestock Loan Co. 
V. Meigh, 62 P.2d 523, 50 Wyo. 480, 
107 A.L.R. 1063. 

7. N.C.—Odom v. Clark, 60 S.R 513, 
146 N.C. 544, criticizing Shelburne 

V. Letsinger, 52 Ala. 96. 

8. lowa.—^Peppers v. Harris, 124 N. 

W. 625, 145 lowa 635. 

9. Ala.—Baker, Lyons & Co. v. 
American Agricultural Chemical 
Co., 77 So. 866, 201 Ala. 328. • 

Colo.—^Zinn v. Denver Live Stock 
Commission Co., 187 P. 1033, 68 
Colo. 274, 

111.—Greenspahn v. Ehrlich, 277 111. 
App. 322—^Pendleton v. Petchaft, 
210 111.App. 313. 

Ind.—Gaumer v. Register Pub. Co., 
119 N.E. 728, 67 Ind.App. 658. 
Mo.-^Kissick v. Kissick, 279 S.W. 
764, 221 Mo.App. 420. 


N.C.—Johnson v. Bray, 93 S.E. 728, 
174 N.C. 176. 

11 C.J. p 662 note 27. 

10 . S.C.—Moody v. Ellerhe, 4 S.C. 

21 . 

11. Suretyship mortgage 

An assignment by a surety on a 
bond of a mortgage securing him 
against loss on such bond will not 
transfer any interest to the assignee 
if the assignment is prior to a breach 
of the condition of the bond.—Com- 
ley V. Dazian, 21 N.E. 135, 114 N.Y. 
161. 

12. Idaho.—^Porter v. Title Guar- 
anty, etc., Co., 106 P. 299, 17 Idaho 
364, 27 L.R,A.,N,S., 111. 

10 C.J. p 662 note 29. 

13. N.Y.—^Fellows v. Van Hyring, 
23 How.Pr. 230. 

14. Mass.—^Draper v. Saxton, 118 
Mass. 427. 

15. Ala.—Baker, Lyons & Co. v. 
American Agricultural Chemical 
Co., 77 So. 866, 201 Ala.. 328. 

Ark.—Johnson v. Barrett, 7 S.W.2d 
773, 177 Ark. 779. 

11 C.J. p 663 note 30. 
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16. N.Y.—Haskins v. Kelly, 24 N.Y. 
Super. 160, 1 Abb.Pr.,N.S., 63. 

17. 111.—^Pendleton v. Petchaft, 210 
Ill.App. 313. 

18. Ala.—Roy v. Greil, 77 So. 64, 16 
Ala.App. 226. 

Minn.'—Parmers’ & Merchants’ State 
Bank of West Concord v. Numme- 
dahl, 207 N.W. 313, 166 Minn. 144. 
Mo,—Yahlem Finance Corporation v. 

Elsbury, App., 18 S.W.2d 544. 

N.M.—Barnett v. Wedgewood, 211 P. 

601, 28 N.M. 312. 

11 C.J. p 663 note 35. 

18. Ala.—Sims v. United Auto Sup- 
ply Co., 129 So. 53, 221 Ala. 383.' 

20. Ala.—Sims v. United Auto Sup- 
ply Co., supra. 

21. Idaho.—^Porter v. Title Guar- 
anty, etc., Co., 106 P. 299, 17 Idaho 
364, 27 L.R.A.,N.S., 111. 

111.—^Kreider v. Fanning, 74 111.App. 
230. 

N.Y.—Sparandera v. Staten Island 
Garage, 19S N.Y.S. 392, 117 Misc. 
780. 

Okl.—^Booth V. First State Bank of 
Maramec, 229 P. 412, 103 Okl. 44. 
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assignment unless the assent to the transfer of the 
mortgagee’s interest be mutuaP^ and voluntary.^S 

An assignment may be effected withoiit a writing 
■of any kind,^^ and it may be effected by an assign¬ 
ment of the debt and an actual manual transfer of 
the mortgage.25 A mortgage may be legally as- 
signed by an indorsement thereon,^^ which may be 
a blank indorsement.27 Further, a mortgage may 
he legally assigned by a separate writing,28 and 
such a writing accompanied by delivery of the note 
and mortgage is at least sufficient to convey eq- 
uitable title, in a jurisdiction in which a mortgagee 
acquires title.29 The fact that the assignee’s name 
is not set forth in the writing is immaterial if the 
transaction was otherwise sufficient to constitute an 
assignment, since the assignee has implied authority 
to write in his name.‘20 

In the ahsence of a statute requiring assignments 
to be proved or registered, the signature of a mort¬ 
gagee, assigning the mortgage by assignment there- 
on, may be proved as if written on a separate piece 
of paper.8i 

A Seal is not essential to the validity of an as¬ 
signment of a chattel mortgage.22 

Acknowledgment is necessary only to entitle the 
assignment to record.23 

Consideration. While a sufficient consideration 


is necessary to a valid assignment of a mortgage,34 
yet the absence of a consideration, or oi a sufficient 
consideration, is in general no concern of the mort- 
gagor, and will not avail him or a junior mortga¬ 
gee,25 nor will it affect the rights of the assignee 
against creditors of the mortgagor.28 

§ 313. Filing or Recording Assignment 

In the absence of a statute to the contrary, It is 
generally held that the recordation of the assignment is 
not necessary in order to protect the rights of the as¬ 
signee. 

It is the rule in most jurisdictions that the filing 
or recording of an assignment of a mortgage is not 
necessary, in the absence of a statute requiring it 
in express terms or by necessary implication, in or¬ 
der to protect the rights of the assignee,27 even as 
against subsequent purchasers without notice;28 
and statutory requirements relative to the filing of 
mortgages have been held not to apply to assign¬ 
ments of such Instruments.29 Under some statutes, 
however, an assignment of a mortgage is entitled 
to record,49 and in some jurisdictions, even though 
the statute does not expressly provide for the re¬ 
cordation of an assignment of a mortgage, it is 
held that an unrecorded assignment will be avoided 
in favor of subsequent purchasers and existing cred¬ 
itors without notice.^^ In other jurisdictions, 
where the statutes provide for the recordation of 


A sTirrender of a mortgagre as a 
discharged instrument on the pay- 
ment of the debt does not constitute 
a.n assignment of the mortgage, even 
though a request for a transfer 
thereof was made at the time of its 
payment.—Cain v. Key, 70 So. 845, 
195 Ala. 105. 

J>ivisioxL of foxeclosxire proceeds 
An agreement between creditors 
that one of them who holds a mort¬ 
gage from the debtor shall divide the 
proceeds of foreclosure sale among 
the creditors does not operate as an 
assignment of the mortgage.—Tabor 
Mfg. Co. V. Lovell, 37 Pa. Super. 592. 

22. Idaho.—^Porter v. Title Guar- 
anty, etc., Co., 106 P. 299, 17 Idaho 
364, 27 L.R.A.,N.S., 111. 

23. 111.—^Kreider v. Fanning, 74 111. 
App. 230. 

11 C.J. p 663 note 37. 

24. Mo.—Green v. Powell, App., 46 
S.W.2d 915. 

N.M.—Barnett v. Wedgewood, 211 P. 

601, 28 N.M. 312. 

11 C.J. p 663 note 42. 

Transfer of corporate bnsiness 
A Corporation succeeding to the 
husiness of another Corporation may 
become the owner of a mortgage 
held by the former Corporation with¬ 
out a written assignment. 


Mo.—^Tahlem Pinance Corporation v. 

Elsbury, App., 18 S.’W.2d 544. 

Vt.—Zabarsky v. Employers’ Pire 
Ins. Co.. 123 A. 520, 97 Vt. 377. 

25. Or.—Clarinda Trust & Savings 
Bank v. Doty, 163 P. 418, 83 Or. 
214. 

26. Mo.—C. I. T. Corporation v. 
Hume, App., 48 S.W.2d 154. 

11 C.J. p 663 note 44. 

27. Ala.—Sims v. United Auto Sup- 
ply Co., 129 So. 53, 221 Ala. 383. 

23. Mich.—^Aultman v. Sloan, 73 N. 
W. 123, 115 Mich. 151. 

29. Ala.—-Roy v. Greil, 77 So. 64, 16 
Ala.App. 226. 

30. Minn.—Farmers’ & Merchants' 

State Bank of West Concord v. 
Nurameaabl, 207 N.W. 313, 166 

Minn. 144. 

31. N.C.—Hodges v. Wilkinson, 15 
• S.E. 941, 111 N.C. 56, 17 L.R.A. 545. 

32. Ark.—Gilchrist v. Patterson, 18 
Ark. 575. 

N.C.—Hodges v. Wilkinson, 15 S.E. 
941, 111 N.C. 56. 17 L.R.A. 545. 

3^ Ind.—Tulley v. Citizens' State 
' Bank, 47 N.R 850, 18 Ind.App. 240. 

34. Idaho.—^Porter v, Title Guar- 
anty, etc., Co., 106 P. 299, 17 Idaho 
364, 27 L.R.A.,N.S., 111. 

11 C.J. p 663 note 39. 
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35. Wyo.—Hamilton v. Diefenderfer, 
131 P. 37, 133 P. 1081, 21 Wyo. 266. 
3S. 111.—^Beach v. Derby, 19 111. 617. 

N.J.—Rue V. Scott, Ch., 21 A. 1048. 
37. Okl.—Thompson v. State, 201 P. 
1004, 1005, 20 Okl.Cr. 211, citing 
Corpus Juris. 

S.D.—^National Bank of Wheaton, 
Minn., v, Elkins, 159 N.W. 60, 37 
S.D. 479. 

11 C.J. p 664 note 50. 

33. N.M.—^Barnett v. Wedgewood, 
211 P. 601, 28 N.M. 312. 

11 C.J. p 664 note 56. 

39. Mass.—Bigelow v. Smith, 2 Al- 
len 264. 

40. Ala.—Garrison v. Hamlin, 109 
So. 106, 215 Ala. 39. 

Filing of satisfaction 
A statute providing for the filing 
of a satisfaction of a mortgage has 
been held to authorize, but not to 
require, recordation of an assign¬ 
ment.—Barnett v. Wedgewood, 211 P. 
601, 28 N.M. 312. 

41. Ariz.—Buerger Bros. Supply Co. 
V. EI Rey Furni ture Co., 40 P.2d 
81, 83, 45 Ariz. 1, recognizing the 
rule as stated in 11 C.J. p 664 note 
50, but holding that the Arizona 
statute by necessary implication 
required recordation. 

Colo.—^Federal Acceptance , Corpora- 
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an assignment of a mortgage, an unrecorded as- 
signment is invalid as against subsequent purchas- 
ers without notice,^^ although only as against such 
persons.^^ Where a statute expressly so provides, 
an unrecorded assignment will not pass legal title 
even as between the parties.^^ 

Record cts notice. Where a statute so provides, 
the record of the assignment is notice to all per- 
sons concerned.'^® However, where the record is 
defective in some substantial particular, it does not 
operate as constructive notice of the assignment.^^ 


§314. Transfer of Secured Claim? Alone 

Generally the transfer of a note or debt secyred by 
a mortgage operates in equity as a transfer of the se- 
curity as well. 

Unless the mortgagee has previously parted with 
his interest under the mortgage,^^ a transfer of the 
mortgage notes or of the mortgage debt will oper¬ 
ate as an equitable assignment of the security as 
well, in the absence of an express agreement or 
statute to the contrary.^S xhe rule has been held 
to apply with equal force although the assignment 


tion' V. Dillman, 262 P. 85, 82 Colo. 
598. 

11 C.J. P 664 note 52. 

Subsequent assignee of tbe mort- 
gage for value is a subsequent pur- 
chaser within the text rule.—Illinois 
Cent. Trust Co, v. Stepanek, 115 N.W. 
891, 138 lowa 131, 128 Am.S.R. 175, 
15 L.R.A.,N.S., 1025—11 C.J. p 664 
note 53. 

In New York 

(1) An unrecorded assignment has 
been held to be void as against inno- 
cent purchasers for value, under a 
statute providing for the recordation 
of mortgages or conveyances intend- 
ed to operate as an assignment of 
goods and chattels. Thus, a pur- 
chaser of mortgaged property on the 
mortgagor’s default has been held to | 
acquire good title to the property as 
against an assignee of one of a du¬ 
plicate set of mortgages and notes, 
where the purchaser had no notice 
of the assignment and the assignor 
had executed a satisfaction of the 
other set and delivered it to the pur¬ 
chaser of the property. Also, an un¬ 
recorded assignment has been said to 
be void as against a subsequent pur¬ 
chaser of the mortgage.—^Pahlbusch 
V. Consumers Discount Corporation, 
288 N.Y.S. 511, 159 Misc. 568. 

(2) However, recordation of an as¬ 
signment was held to be unnecessary 
where the statute* provided merely 
for the recording of the mortgage 
itself.—Haskins v. Kelly, 24 N.Y. 
Super. 160, 1 Abb.Pr.,3Sr.S., 63. 

(3) In the case of a transfer of 
the mortgage merely by way of col- 
lateral security for the payment of a 
debt, recordation has been held un¬ 
necessary on the ground that the 
statute extends only to mortgages of 
goods and chattels, not to mortgages 
of choses in action.—Haskins v. Kel¬ 
ly, supra. 

42. ‘Wash.—Gottstein v. Harrington, 
65 P. 753, 25 Wash. 508. 

43. ind.—^Tulley v. Citizens' State 
Bank, 47 N.E. 850, 18 Ind.App. 240. 

44. Md.—Lester v. Hardesty, 29 Md. 
50. 

11 C.J. p 664 note 55. 

45k N.J.—May er v. . McLaughlin, 84 
A. 1054, 80 N.J.Eq. 342. 

14 C.J.S.-61 


40. Want of proper acknowledg- 
sueut 

The record of an assignment not 
properly acknowledged, and hence, 
not entitled to record, does not op¬ 
erate as constructive notice.—Long- 
ley V. Sperry, 66 A. 1062, 72 N.J.Eq. 
537. 

Statemeut of amouut assigued 

The record of a partial assignment 
which is indefinite as to the amount 
assigned does not constitute con¬ 
structive notice to a subsequent pur¬ 
chaser from the mortgagee.—^Prench 
V. Haskins, 9 Gray, Mass., 195—11 C. 
J. p 664 note 60. 

rilimg mortgage 

(1) The mere original flling of the 
mortgage itself is not sufiicient to 
protect the assignee where the mort¬ 
gage contains no recital of the as¬ 
signment.—^Fahlbusch v. Consumers 
Discount Corporation, 288 N.Y.S. 511, 
159 Misc. 568. 

(2) An assignment written on the 
face of a mortgage is no part»of the 
mortgage record.—Commercial Credit 
Trust v. Land, 251 IlLApp. 469. 

47. Ark.—^Biscoe v. Royston, 18 Ark. 
508. 

lowa.—^Waller v. Staples, 77 N.W. 
570, 107 lowa 738. 

Kan.—Ross v. Aber, 67 P. 457, 64 
Kan. 885. 

11 C.J. p 664 note 61. 

48. Ala.—Sims v. United Auto Sup- 
ply Co., 129 So. 53, 221 Ala. 383. 

Ariz.—Stock Growers’ Pinance Cor¬ 
poration V. Hildreth, 249 P. 71, 30 
Ariz. 505. 

Colo.—Lowell Bros. & Talbott v. 

‘ Wikstrom, 6 P.2d 463, 90 Colo. 99— 
Pederal Acceptance Corporation v. 
Dillman, 262 P. 85, 82 Colo. 598. 
Conn.—Waterbury Trust Co. v. Weis- 
man, 108 A. §50, 94 Conn. 210. 
Fla.—^Voges V. Ward, 123 So. 785, 98 
Fla. 304. 

IU.—Commercial Credit Trust v. 

Land, 251 IlLApp. 469. 
lowa.—State v. Gibson, 202 N.W. 108, 
199 lowa 377. 

Kan.—^Interstate Nat. Bank of Kan- 
sas City, Mo., v. Koster, 292 P. 
805, 131 Kan. 461—Lower v. Short- 
hill, 176 P. 107, 103 Kan.' 534, re- 
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hearing denied 176 P. 647, 103 Kan. 
904. 

Ky.—Securities Inv. Co. of St. Louis 
V. Harrod Bros., 7 S.W.2d 492, 225 
.Ky. 12. 

N.M.—Barnett v. Wedgewood, 211 P. 
601, 28 N.M. 312. 

N.Y.—Ziepke v. Cusimano, 226 N.Y. 

S. 254, 222 App.Div. 827. 

S.D.—Emerson-Brantingham Imple- 
ment Co. v. Ainslie, 161 N.W, 1001, 
38 S.D. 472. 

Wis.—^Muldowney v. McCoy Hotel 
Co., 269 N.W. 655, 657, 223 Wis. 62, 
citing Corpus Juris. 

5 C.J. P 951 note 18—11 C.J. p 664 
note 62. 

Beasou for mle 

(1) A chattel mortgage is a mere 
incident of the debt which it secures, 
and an assignment of such indebted- 
ness carries with it an interest in 
the mortgage.—Beatrice Creamery 
Co. V. Golden, 263 P. 458, 129 Okl. 
86 . 

(2) Other statements see 11 C.J. p 
664 note 62 [a]. 

Au assignee of a mortgage taken 
in satisfaction of a judgment based 
on a prior second mortgage note suc- 
ceeds to no rights under such second 
mortgage.—Gould & Co. v. Mt. Baker 
Savings & Loan Ass’n, 53 P.2d 841, 
185 Wash. 253. 

Mortgage ou after-aoquired property 
The transfer of a note secured by 
a mortgage on crops to be sown and 
harvested has been held to carry 
with it the mortgage on the crop.— 
Purdie v. Lekve, 230 N.W. 266, 180 
Minn. 81. 

Zu Xiouisiaua 

(1) The transfer of a note or debt 
carries with it every accessory there- 
to.—Riley v. Washington, App., 161 
So. 896. 

(2) Thus a transfer of the debt 
carries with it a chattel mortgage 
securing such debt.—Gresham v. 
Graves, 3 La.App. 153. 

(3) So also it carries with it a 
vendor’s lien of the mortgagee, en- 
titling the transferee of the debt to 
pursue the property wherever the 
vendor could follow it.—Riley v. 
Washington, supra. 
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not made tintil after maturity of the claim,^^ or 
til after the mortgagee has made a demand on the 
>rtgagor for possession of the property.^O What- 
er interest will pass by a general 6r full indorse- 
int rnaiy, it seems, pass by a qualified indorsement 
the mortgage note.^i The fact that the mortgage 
LS never delivered to the mortgagee has been held 
t to prevent the security from following the 
bt.52 So also statutory requirements as to the 
rm of assignments of choses in action have been 
Id to be inapplicable to a transfer of security ef- 
cted by a transfer of the debt, since such a trans- 
r is effected, not by an act of the parties, but by 
e operation of a doctrine of equity.^^ However, 
lile a transfer of the security will be effected as 
tween the immediate parties and subsequent pur- 
asers with notice, it has been held. that it will not 
effective as against subsequent purchasers with- 
Lt notice.o^ Moreover, although an assignment o£ 
e debt ordinarily carries with it the lien of the 
ortgage, it is generally held that it does not con- 
iy to the assignee legal title to the mortgaged prop- 
ty.55 On the contrary, unless the mortgage itself 
assigned, or the legal title is in some other man- 
ir conveyed, it is generally held that the legal title 
mains in the mortgagee as trustee for the holder 
: the debt thus secured«56 However, there is au- 
ority holding, under a statute vesting legal title 
the mortgaged chattels in the mortgagee, that a 
ansfer of a secured note does convey to the trans- 
:ree the legal title to the mortgaged chattels.57 

If the transferor of the debt expressly assumes 
jsolute liability thereon, he may, by an express 
jfreement with the transferee, retain the interest 
i the mortgage in himself.^^ 

Under a statute providing that a mortgage be- 
)mes absolutely void on a transfer of the secured 
3te where the note fails to state on its face thac 
is secured by the mortgage, where the mortgage 


has become void under such statute, subsequent con- 
duct of the parties will be ineffective to revive it.^^ 

§315. - Part of Claim 

A transfer of a portion of a mortgage debt carries 
with It, in the absence of an agreement to the contrary, 
a pro tanto equitable Interest In the security. 

Not only will the transfer of an entire secured 
debt operate as an equitable assignment of the se¬ 
curity, as discussed in the preceding section, buf a 
transfer of one of several notes or of a distinet 
p.art of the indebtedness secured by a mortgage will 
carry with it a pro tanto equitable interest in the 
mortgage security, in the absence of any stipula- 
tion or agreement to the contrary.However, 
such a transfer will not carry with it a right to the 
possession of the mortgaged property by the as¬ 
signee to the exclusion of the mortgagee.®^ Where 
the terms of the assignment are silent as to priori- 
ty, the assignee^s debt will ordinarily be given pref- 
erence as a claim on the property over that retained 
by the mortgagee, but by stipulating therefor, the 
assignee may be postponed to the mortgagee.®^ 
The assignee, by claiming under the mortgage, 'Is 
estopped to impeach the mortgagee^s debt.®^ 

Where notes or distinet portions of a debt secured 
by a mortgage are assigned to several different 
persons, each assignee is entitled to a pro rata share 
in the proceeds of the security, in the absence of an 
-agreement to other effect, irrespective of the order 
of the assignments or of the date of maturity of the 
notes or the portions of the debt.®^ On the other 
hand, the mortgagee may give priority to a partic- 
ular assignee, and such priority need not be ex- 
plicitly given, but may be inferred from the circum- 
stances surrounding the transfer.®® 

Where priority has been accorded to the holder 
of one of several notes or a portion of the debt, 
such person must, nevertheless, act fairly and in 
good faith toward the holders of other notes or 
portions of the debt secured by the mortgage.®® If 


K N.T.—Langrdon v. Buel, 9 Wend. 
80. 

L XJ.S.—Buckingrham v. Dake, 

Kan., 112 F. 258, 50 C.C.A. 492. 

. Fla.—Stewart v. Preston, 1 Fla. 
11, 44 Am.D. 621. 

, Wis.—Gilmore v. Roberts, 48 N. 
W. 522, 79 Wis. 450. 

C-J. p 665 note 66. 

. "Wxiting 

Thus a statutory requirement that 
sigrnments of choses in action be in 
•itingr is inapplicable where the as- 
rnment is effected, not by an act 
the parties, but by the operation 
the equitable doctrine that an as- 
rnment of the debt operates as a 
Lnsfer of the security.—Barnett v. 
sdgewood, 211 P. 601, 28 N.M. 312. 


54. Colo.—Federal Acceptance Cor¬ 
poration V. Dillman, 262 P. 85, 82 
Colo. 598. 

55. Ala.—Sims v. United Auto Sup- 
ply Co., 129 So. 53, 221 Ala. 383. 

5G. Tenn.—Richmond Type, etc., 
Fdy. v. Carter, 182 S.W. 240, 133 
Tenn. 489. 

11 C.J. p 665 note 67. 

57. U.S.—^Buckingham v. Dake, Kan., 
112 F. 258, 50 C.C.A. 492. 

58. Kan.—Geo. R. Barse Live Stock 
Commn. Co. v. Ketcham, 48 P. 29, 
57 Kan. 771. 

11 C.J. p 664 note 62 [b]. 

59. 111.—Chance v. Hudson, 233 111. 
App. 542. 


60. N.J.—^Abrams v. Brown, 195 A. 
510, 122 N.J.Bq. 563. 

Okl.—Beatrice Creamery Co. v. 

.Golden, 263 P. 458, 129 Okl. 86. 

11 C.J. p 665 note 69. 

61. N.C.—^Kelly Handle Co. v. Craw- 
ford Plumbing, etc., Co., 88 S.B. 
514, 171 N.C. 495. 

62. Ala.—^Penney v. Miller, 33 So. 
668 , 134 Ala. 593. 

63. Ala.—Penney v. Miller, supra. 

64. N.J.—^Abrams v. Brown, 195 A. 
810, 122 N.J.Eq. 563. 

65. N.J.—^Abrams v. Brown, supra.' 
R.I.—Goldberger v. Flink, 158 A. 877, 

52 R.I. 168. 

66. Failure to foreclose 

An assignee of the note first due 
cannot be divested of his priority by 
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the person having priority also has legal title to the 
entire mortgage, he holds the mortgage, although 
primarily for his own benefit, secondarily for the 
benefit of persons holding other notes or portions 
of the debt secured by the mortgage.®*^ If the pos- 
session or the right to possession of the property is 
in such person, he must use care to prevent the de- 
struction and spoliation of the property.^s How- 
ever, it has been held that he is not a trustee save 
as to collections in excess of his debt®^ 

§ 316. Transfer of Mortgage Alone 

A transfer of a mortgage without an assignment of 
the debt secured thereby passes no right to the assignee. 

Unless an assignment of a mortgage is accom- 
panied by an assignment of the debt secured there¬ 
by no right passes to the assignee,^» but where the 
debt secured is evidenced by no instrument other 
than the mortgage, an assignment of the mortgage 
has been held to be an assignment of the debt as 
we!!."^^ It has been held, however, that an assign¬ 
ment of the mortgage note is not essential if it was 
the intention of the parties to transfer the debt72 

A transfer of a mortgage and a part of the se¬ 
cured claim as collateral security does not resuit in 
a loss of the mortgagee^s interest under the mort¬ 
gage for the portion of the claim not'transferred.'^^ 

Inasmuch as a mortgage presupposes the exist- 
ence of a debt, as shown supra in § 37, the transfer 


of a purported mortgage not securing a debt passes 
no interest to the trans feree.*^^ 

§317. Assignment to Mortgagor or Owner of 
Property 

An intention to assign is necessary in order to pass 
the mortgagee's interest to the owner of the mortgaged 
property. A transfer of the mortgage to one of several 
mortgagors for a consideration flowing from a stranger 
operates as an assignment of the mortgage to such mort¬ 
gagor. 

As in the case of ali assignments, an intention to 
assign is necessary in order that a transaction con¬ 
stitute an assignment of the mortgagee's interest 
to the owner of the mortgaged chattels.'^^ Accord- 
ingly, at least in so far as the rights of junior lien- 
holders are concerned, the mere fact that the owner 
of the mortgaged chattels pays the mortgage debt, 
or causes it to be paid, will not resuit in an assign¬ 
ment of the mortgage to him.*^^ So also it has been 
held that, where the owner of property has taken 
the property with notice of a reservation of an in¬ 
terest therein by the vendor, he cannot keep alive 
a mortgage executed by the vendor on such interest 
by purchasing the note secured by the mortgage. 

However, a transfer of a mortgage to the mort¬ 
gagor will ordinarily operate, as shown infra § 
344, as a merger of interests and an extinguishment 
of the mortgage; but a transfer of the mortgage to 
one of several mortgagors for a valuable consider¬ 
ation flowing from a stranger has been held to op- 


failure to commence his action to 
foreclose before maturity of the sec- 
ond note.—Lyman v. Smith, 21 Wis. 
674. 

If assignee having priority sells 
the mortgaged property he must ei- 
ther give other persons having an 
interest under the mortgage notice 
of the sale, or, failing to give such 
notice, obtain a fair price for the 
property sold, and if he fails to per- 
form his duty in this regard, will be 
liable to such persons for the fair 
value of the property.—^Abrams v. 
Brown, 195 A. 810, 122 N.J.Eq. 563. 

67. N.J.—^Abrams v. Brown, supra. 

68 . Ala.—^Penney v. Miller, 33 So. 
668 , 134 Ala. 593. 

11 C.J. p 665 note 72. 

69. Ala.—^Penney v. Miller, supra. 

70. IlL—Elvin v. Wuchetich, 167 N. 
E. 243, 326 111. 285. 

Ind.—Business Men’s Finance Ass’n 
V. Rolsin, 161 N.E. 646, 88 Ind.App. 
109. 

Mo.—Page V. Riggins, App., 20 S.W. 
2d 164. 

Tex.—Connally v. State, 234 S.W. 886, 
90 Tex.Cr. 284. 

11 C.J. p 666 note 74. 

Indorsement of mortgage notes by 
the assignor of the mortgage is nec¬ 


essary in order to transfer any 
rights under the mortgage to the as¬ 
signee thereof, and legal title to note 
secured by the mortgage must be 
transferred to the assignee of the 
latter in order that he be entitled to 
maintain an action of replevin.— 
Elvin V. Wuchetich, 157 N.E. 243, 326 
111. 285. 

Signed copy of note 
The mere fact that a signed copy 
of the note is embodied in the mort¬ 
gage does not transfer any interest 
to the assignee of the mortgage.— 
Business Men’s Finance Ass’n v. Rol¬ 
sin, 161 N.E. 646, 88 Ind.App. 109. 

71. Mass.—^Jones v. Huggeford, 3 
Mete. 615. 

N.C.—White v. Winslow, 79 S.E. 261, 
163 N.C. 40, 42. 

Tenant in common 

Where the debt secured is evi¬ 
denced by no instrument other than 
the mortgage, an assignee of a part 
of the mortgage becomes a tenant in 
common of the mortgaged property. 
—Earll V. Stumpf, 13 N.W. 701, 56 
Wis. 50. 

72. N.T.—Campbell v. Birch, 60 N.T. 
214. 

11 C.J. p 666 note 76, 
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73. Future advances 

Where a mortgage by its own 
terms secured a note and any ad¬ 
vances thereafter to be made in ad- 
dition to the sum mentioned in the 
note, the mortgage was security for 
advances made by the mortgagee 
even after he had transferred the 
note and mortgage to another as col¬ 
lateral security.—Johnson v. Barrett, 
7 S.W.2d 773, 177 Ark. 779. 

74. trncompleted loan 

Assignee of mortgage acquired no 
rights thereunder, where loan secur¬ 
ed by mortgage was never consum- 
mated.—Page v. Riggins, Mo.App., 20 
S.W.2d 164. 

75. Okl,—^Booth v. First State Bank 

of Maramec, 229 P. 412, 103 Okl. 

44. 

76. Fa 3 rment of first mortgage, 
which was thereupon canceled of rec- 
ord, by the purchaser of the mort¬ 
gaged chattels has been held not to 
constitute an equitable assignment of 
the mortgage to the purchaser so as 
to defeat the lien of a second mort¬ 
gage.—^Booth V. First State Bank of 
Maramec, supra. 

77. Tex.—^Bowyer v. Beardon, 291 S. 

W. 219, 116 Tex. 337. 
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•ate as an assigninent of the mortgagee’s interest 
I the mortgagor.'^* 

318. Evidence as to Assignmetit 

In the absence of evidence to the contrary, an as- 
gnnnent of the mortgage by the mortgagee will not be 
‘esumed. 

In the absence of proof to the contrary, it is pre- 
imed that the rights secured by a mortgagee under 
chattel mortgage are stili in him,'^^ and the mere 
ict that payments on the mortgage debt were made 
) a third person does not establish an assignment 
) such person.^<^ In various cases, however, the 
vidence has been held to be sufficient to show a 
ransfer of the mortgage.^^ 

f 319. Rights Acquired by Assignee in Gen¬ 
eral 

The assignee of a mortgage and the secured debt gen- 
rally acquires ali the rights and powers possessed by 
he mortgagee, including the latter’s Interest In, and right 
0 possesslon of, the mortgaged property; but he does not 
rdlnarily acquire any greater rights than the mortgagee 
lad, or rights personal to the mortgagee. 

fS. Ga.—Nolley v. Elliott, 178 S.E. 

309, 50 Ga.App. 382. 
rs. N.Y.—Sparandera v, Staten Is- 
land Garage, 193 N.T.S. 392. 117 
Misc, 780. 

W. N.Y.—Sparandera v. Staten Is- 
land Garage, supra. . 

Ji. Ala.—Slone v. Gramling, 96 So. 

143, 209 Ala. 265. 

Cdaho.—^Allis-Chalmers Mfg. Co. v. 

Harris, 59 P.2d 345, 56 Idaho 769. 

Mo.—C. I. T. Corporation v. Hume, 

App., 48 S.W.2d 154. 

32. Ala.—Garrison v. Hamlin, 109 
So. 106, 215 Ala. 39—^Baker, Lyons 
& Co. V. American Agricultural 
Chemical Co., 77 So. 866, 201 Ala. 

328. 

Colo.—Zinn v. Denver Live Stock 
Commission Co., 187 P. 1033, 68 
Colo. 274. 

111 .—Greenspahn v. Bhrlich, 277 111. 

App. 322. 

Ind.—Gaumer v. Register Pub. Co., 

119 N.E. 728, 67 Ind.App. 658. 

Mich.—Jassy v. Marciniak, 244 N.W. 

432, 260 Mich. 153. 

Mo.—^Kissick v. Kissick, 279 S.W. 

764, 221 Mo.App. 420—^Bruce v. 

Crysler, App., 217 S.W. 563. 

•T.C.—Johnson v. Bray, 93 S.E.-728, 

174 N.C. 176. 

.1 C.J. p 666 note 77. 

13. A separate guaranty has been 
leld not to pass to the assignee of 
lotes secured by a mortgage.—Chris- 
offel V. Lee, 153 Ill.App. 395. 

Waiver by landlord of the priority 
f his lien over a mortgage given 
y his tenant to secure advances for 
rops has been held to be personali 
j the mortgagee and not to inure I 


An assignment of a mortgage and the debt which 
it secures will generally invest the assignee with 
ali the rights and powers which were possessed by 
the mortgagee,which are not personal to him,^3 
and the assignee stands in the same position as to 
the mortgagor,S4 or a donee from the mortgagor,S5 
as did the mortgagee, and the same rights and ob- 
ligations exist between them. The assignment pri¬ 
ma facie transfers the mortgagee's interest in the 
mortgaged property,^® and this is true although the 
transfer is only as collateral security.^7 More- 
over, a right of estoppel existing in connection with 
the mortgage in favor of the mortgagee has been 
held to pass to the assignee by an assignment of the 
mortgage.®^ The mere fact that the assignee claims 
another lien on the same property does not prevent 
his acquiring the mortgagee's interest in the prop- 
erty.^® 

The assignee, however, cannot in general claim 
any greater rights or take any better title than the 
mortgagee^O or an intermediate assignor91 had. 
Thus he cannot hold the mortgaged property as se- 

88L Estoppel of prior mortgfagree to 
assert his claim agrainst subsequent 
mortgagees may be asserted by a 
bona fide assignee of the latter.— 
Powell v. Tinsley, 119 S.W. 47, 137 
Mo.App. 551. 

89. Attachment lien 
One who sued a husband and 

wrongfully attached the property of 
the wife had a perfect right to pro- 
tect his claim by purchasing a mort¬ 
gage on the attached property, and 
acquired by such assignment the 
mortgagee's rights against the wife, 
no question of subrogation being in- 
volved.—Bruce v. Crysler, Mo.App., 
217 S.W. 563. 

90. Ark.—Tankersley v. Gibbs, 46 S. 
W.2d 802, 185 Ark. 201. 

N.Y.—^Kommel v, Herb-Gner Const. 
Co., 176 N.E. 413, 256 N.Y. 333. re- 
versing 239 N.Y.S. 148, 228 App. 
Div. 96—^New York Title & Mort¬ 
gage Co. V. Grossman Properties, 
253 N.Y.S. 533, 142 Misc. 274, af- 
firmed 257 N.Y.S. 1031, 236 App. 
Div. 665, two cases, and 257 N.Y.S. 
1032, 236 App.Div. 665, three cases, 
motion denied 257 N.Y.S. 1032, 236 
App.Div. 666, affirmed County 
Trust Co. V. Grossman Properties, 
257 N.Y.S. 1033, 236 App.Div. 665. 
S.C.—^Motor Dealers' Credit Corpora¬ 
tion V. Heise, 164 S.E. 900, 166 S.C. 
389. 

Tex.—^National Pinance Co. v. Fregia, 
Civ.App., 78 S.W.2d 1081. 

11 C.J. p 666 note 81. 

91. N.Y.—Fahlbusch v. Consumers 
Discount Corporation, 288 N.Y.S. 
511, 159 Misc. 568. 

Eqxiitable title 

If the assignor has only an equita¬ 


to the benefit of an assignee of the 
mortgagee's interest, in the absence 
of an agreement to other effect.— 
Neely v. Phillips, 66 S.W. 349, 70 
Ark. 90. 

84. Mo.—^Bruce v. Crysler, App., 217 
S.W. 563. 

N.C.—^Johnson v. Bray, 93 S.E. 728, 
174 N.C. 176. 

11 C.J. p 666 note 78. 

XTnrecorded mortgage has been 
held not to be invalid as between 
the assignee and the mortgagor de- 
spite a statutory provision that a 
mortgage not recorded within a par- 
ticular time shall be invalid as 
against persons other than parties 
thereto, on the ground that the mort¬ 
gage is not invalid under such stat¬ 
ute as against the mortgagee, and 
that the assignee succeeds to the lat- 
ter’s rights.—Gaumer v. Register 
Pub. Co., 119 N.E. 728, 67 Ind.App. 
658. 

85. Ala.—Speakman v. Vest, 44 So. 
1021, 152 Ala, 623. 

86. Ala.—Baker, Lyons & Co. v. 
American Agricultural Chemical 
Co., 77 So. 866, 201 Ala. 328. 

11 C.J. p 666 note 80, 

After-acquired property 
If the mortgagee is entitled under 
the mortgage to after-acquired prop¬ 
erty, such right passes to the as¬ 
signee. 

Me.—^Williamson v. Nealey, 17 A. 404, 
81 Me. 447. 

Mass.—^Adams v. Young, 86 N.E. 942, 
200 Mass. 588. 

87. Ala.—Baker, Lyons & Co. v. 
American Agricultural Chemical 
Co., 77 So. 866, 201 Ala. 328. 
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curity for a debt not intended by the origina! par¬ 
ties to the mortgage to be secured thereby,^^ or 
for a debt which, althoagh contemplated, never 
came into existence.^^ 

After an assignment, the rights acquired by the 
assignee will not, generally speaking, be prejudiced 
by acts of the mortgagee not authorized or ratified 
by the assignee.®^ 

Righf of assignee to possession, The assignee of 
a mortgage and the note secured thereby is ordina- 
rily entitled to the possession of the mortgaged chat- 
tels as soon as the origina! mortgagee would have 
been entitled to their possession, Q2.n exercise 
in his own behalf the rights conferred on the mort¬ 
gagee by an insecurity clause in the mortgage,^® 
However, if the right of seizure has been waived by 
the mortgagee, it is not available to a subsequent as- 
signee.^7 Moreover, it has been held that an as¬ 
signee is not entitled to the possession of mortgaged 
property which the mortgagee permitted to remain 
in the hands of a levying officer at the time of as- 
signing the mortgage,^^ jf the mortgagee assigns 
only a part of his interest, neither the assignee nor 
the mortgagee is entitled to the exclusive possession 
of the mortgaged property,and if the mortgagee 
is in possession in such circumstances the assignee 


cannot maintain an action against him for posses- 
sion.^ 

Possession must be acquired by the assignee in a 
legal manner, and, although the assignee may be en¬ 
titled in particular circumstances to possession, he 
cannot retain possession acquired in an illegal man- 
ner.2 

Rights of mortgagee after assignment. The as¬ 
signment of the mortgage before maturity by deliv- 
ery and indorsement of the mortgage and note as 
collateral security for a loan not yet due vests in 
the assignee only the equitable title,^ and the mort¬ 
gagee does not lose his interest in the mortgage.^ 
Accordingly he is entitled to any surplus realized 
from a sale of the property by the assignee or, 
if the transfer is a mere pledge, may himself en- 
force his lien by a sale of the mortgaged property, 
subject to the interest of the pledgee.® 

Reimbnrsement on paying prior lien. Where the 
assignee pays off a prior hen he is entitled to be re- 
imbursed, even though the mortgage is held to be in- 
valid as to creditors for want of proper registra- 
tion.*^ 

§ 320. Implied Warranties 

An assignor of a mortgage, even though 
ment Is wlthout recourse, impifediy warrants that the. 
mortgage is genuine and what It purports.to be. 


ble tltle to mortgaged property, the 
assignee will acquire only an equita¬ 
ble title thereto.—^Albertville Trading 
Co. V. Brooks, 113 So. 473, 22 Ala. 
App. 147. 

92. Mortgagor»s debt to assignee 

(1) The assignee cannot hold the, 
mortgaged property as security for a 
debt of the mortgagor to the as¬ 
signee where such debt was not 
within the contemplation of the orig- 
inal parties at the time of the execu- 
tion of the mortgage and no provi- 
sion was made therein for the se- 
curing of such debt.—Tankersley v. 
Gibbs, 46 S.W.2d 802, 185 Ark. 201. 

(2) The fact that a mortgage pur- 
ports to be security for any present 
or future indebtedness of the mort¬ 
gagor to the mortgagee does not 
make it security for a debt of the 
mortgagor to an assignee of the 
•mortgagee’s interests under the 
mortgage.—^National Finance Co. v. 
Fregia, Tex.Civ.App., 78 S.W.2d 1081. 

93. Future advauces not made 

An assignee of a mortgage given 
to secure future advances which are 
never made acquires no rights there- 
under.—Judge v. Vogel, 38 Mich. 569 
—Judge V. Vogel, 38 Mich. 568. 

94. S.C. — Farmers’ & Merchants' 

Nat. Bank of Lake City v. Bank of 

Hemingway, 101 S.E. 746, 113 S.C. 

140. 


Seizure and failure to sell property 
A seizure of the mortgaged proper¬ 
ty by the mortgagee and his failure 
to sell it within a reasonable time 
will not prejudice the assignee’s in¬ 
terests unless the assignee author¬ 
ized or ratified the seizure.—General 
Motors Acceptance Corporation v. 
Holland. Mo.App., 30 S.W.2d 1087. 

95. Ala.—Baker, Lyons & Co. v. 
American Agricultural Chemical 
Co., 77 So. 866, 201 Ala. 328. 

N.C.—Johnson v. Bray, 93 S.E. 728, 
174 N.C. 176. 

11 C.J. p 666 note 85. 

Collection by mortgagee 
Where the assignee redelivers the 
notes and mortgages to the mortga¬ 
gee for collection as his agent, the 
mortgagee’s possession of mortgaged 
property received in discharge of the 
<3ebt is the possession of the as¬ 
signee.—^Baker, Lyons & Co. v. Amer¬ 
ican Agricultural Chemical Co., 77 
So. 866, 201 Ala. 328. 

96. 111.—Beach v. Derby, 19 111. 617. 
Mo.—Merchants* Nat. Bank v. Aber- 

nathy, 32 Mo.App. 211. 

N.T.—Rich V. Milk, 20 Barb. 616. 

97. Ala.—^Fields v. Copeland, 26 So. 
491, 121 Ala. 644. 

111. — Anderson v. South Chicago 
Brewing Co., 50 N.E. 655, 173 111. 
213, reversing 67 IlLApp. 300. 

11 C.J. p 667 note 87. 
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9 a Kan.—^McDonald v. Richolson, 45 
p. 95, 3 Kan.App. 235. 

99. N.C.-r-Kelly Handle Co. v. Craw- 
ford piumbing, etc., Co., 88 S.E. 
514, 171 N.C. 495. 

1. N.C.—Kelly Handle Co. v. Craw- 

'ford Plumbing, etc., Co., 88 S.E. 
514, 171 N.C. 495. 

2 ^ jll._Greenspahn v. Ehrlich, 277 

IlLApp. 322. 

Set-off of mortgage 

The purchaser of chattels cannot 
take possession thereof without the 
seller’s consent, retain them, and re¬ 
fuse to pay the price on the ground 
that he is the assignee of a mort¬ 
gage given on the property, the va- 
lidity of which is disputed by the 
seller, but must return the property 
on demand, and proceed according to 
law to foreclose his mortgage.—Dev- 
lin V Kosel. 22 N.Y.S. 361, 3 Misc. 40, 
afflrmed S7 N.E. 824, 142 N.T. 676. 

3 ^ _Lowery v. Haley, 68 So. 

' 539, 12 Ala.App. 448. 

]y[jgs_-Blacketor- v. Cartee, 161 So. 

697, 698, 172 Miss. 889, quoting 
Corpus Juris- 

4. Ark.—Johnson v. Barrett, 7 S.W. 
' 2d 773, 177 Ark. 779. 

5- N.T._Schmidt v. Weeks, 127 N.Y. 

' S. 39. 142 App.Div. 83. 

Q _Haskins v. Kelly, 24 N.Y. 

' Super. 160, 1 Abb.Pr.,N.S.. 63. 

7. Tex.—Randolph v. Brown, 53 S. 
'w. 825, 21 Tex.CiV.App. 617. 
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In the absence of an express agreement to tbe 
contrary, the rule that the transfer, without re- 
course, of a note warrants by implication that the 
note transferred is genuine and not forged or ficti- 
tious,^ and that it is what it purports to be,^ has 
been held to apply to the assignment of a mortgage. 
However, an assignment of all the mortgagee^s in- 
terest in the mortgage and everything therein con- 
tained has been held to exclude any implied war- 
ranty of the mortgagee^s title to the mortgaged prop- 
erty.^® Moreover, it has been held that the assignor 
is not liable to the assignee for the amount of an 
undisclosed claim discharged by the assignee after 
the assignment, in the absence of an express as- 
sumption of liability therefor by the assignor.^^ 

§ 321. Payment or Discharge o£ Mortgage 

a. In general 

b. Payment to, and release by, inortgagee 

after assignment 

a. In General 

In ths absence of an agreement or understanding to 
the contrary, one buying a mortgage for less than its 
face vaiue is entitied to recover the whole amount due. 

In the absence of an agreement or understanding 
to other effect,i 2 has been held that one buying 
a mortgage for less than its face vaiue is entitied to 
recover the whole amount due.^^ On the other 
hand, where an assignment is taken with the inten- 
tion of holding the mortgage only for the amount 
of the consideration given, the mortgage may be 
discharged by paying to the assignee the consider¬ 


ation which he gave, with interest.^^ If a mortgage 
was transferred merely as collateral security, pay¬ 
ment of the amount of the debt to secure which the 
mortgage was transferred will discharge the trans- 
feree^s lien on the mortgage.i^ 

Whether a transaction involving a payment to 
the creditor by a third person constitutes an assign¬ 
ment of the debt and mortgage to such person or a 
discharge of the debt and mortgage is determined 
largely by the intention of the parties.^® 

Application of proceeds, Where the mortgaged 
property has been received by the mortgagee to 
apply the proceeds on the debt, one who obtains 
possession of the property with notice of the agree¬ 
ment and takes an assignment of the debt and mort¬ 
gage must apply the proceeds to discharge the debt 
secured by that mortgage, and the fact that such 
person holds a junior mortgage on the property will 
not entitle him to apply the proceeds on some other 
debt before discharging the debt secured by the 
senior mortgage.^"^ 

Right to assignment on payment. A third per¬ 
son having an interest in the mortgaged property 
is ordinarily entitied to an assignment of the mort¬ 
gage upon tendering the amount due thereon to the 
mortgagee.is Accordingly, a judgment creditor 
who levies on mortgaged chattels is entitied to an 
assignment of the mortgage on tendering a suffi¬ 
cient amount to the mortgagee,except where part 
of the chattels covered by the mortgage is exempt 
from execution.20 


8 . lowa.—^Waller v. Staples, 77 N.W. 
570, 107 lowa 738. 

N.Y.—Corwin v. Wesley, 34 N.T.Su- 
per. 109. 

11 C.J. p 667 note 98. 

9. S.C.—Bouknight v. Mitchell, 129 
S.E. 134, 132 S.C 40. 

Furported first lien 
The assignee o<* a mortgage pur- 
porting to be a first lien, although it 
was in fact only a junior lien, has 
been held entitied to reimbursement 
equal to the diminution in the vaiue 
of the security feecause of undis¬ 
closed prior liens, although the as¬ 
signment was without recourse, un- 
less the property remaining at the 
time of the assignment was as great 
in vaiue as the balance due on the 
mortgage.—Bouknight v. Mitchell, 
supra. 

10 . Mass.—Jones v. Huggeford, 3 
Mete. 515. 

11 . R.I.—^Allen v. Perrino, 181 A. 
407, 65 R.I. 353,- 101 A.L.R. 620. 

12 . Wliere assignee takes with no¬ 
tice of an agreement between the 
original parties that the mortgage 


will be discharged on payment of a 
sum less than its face vaiue, and he 
pays only such sum for the indorse- 
ment, he cannot recover the full 
face vaiue of the mortgage.—Ganong 
V. Green, 38 N.W. 661, 71 Mich. 1. 

13. N.J.—Rue V. Scott, Ch., 21 A. 
1048. 

Assignment to mortgagor or owner 
, of mortgaged property as dis¬ 
charge of mortgage see infra § 344. 

14. Mich.—Stewart v. Brown, 12 N. 
W. 499, 48 Mich. 383. 

11 C.J. p 667 note 3. 

15. Mich.—^Place v. Grant, 9 Mich. 
42. 

N.T.—Haskins v. Kelly, 24 N.Y.Su- 
per. 160, 1 Abb.Pr.,N.S., 63. 

16. Transfer of mortgage to a third 
person paying the amount of the in- 
debtedness to the creditor has been 
held to evidence an intention to as- 
sign, and, therefore, to constitute an 
assignment of, the mortgagee’s inter¬ 
est, not a payment of the indebted- 
ness.—Persinger Garage Co. v. Ca- 
minsky, 176 N.W. 794, 188 lowa 901. 
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Satlsfaction from proceeds 
The act of a third person in tak- 
ing possession of the mortgaged 
property and satisfying the mortgage 
indebtedness with the proceeds there- 
of has been held not to constitute an 
assignment, but a payment, of the 
mortgage.—^Haynes v. Gwin, 209 S. 
W. 67, 137 Ark. 387. 

17. Tex.—Keasler v. Wray, Civ.App., 
171 S.W. 534. 

18. Mass.—Cochrane v. Rich, 6 N.E.- 
781, 142 Mass. 15. 

Mich.—Shutes v., Woodard, 23 N.W. 
775, 57 Mich. 213. 

A snbsegnent mortgagee is entitied 
to have a prior mortgage assigned 
to him on payment of the amount 
due on it.—Cochrane v. Rich, ,6 N.B. 
781, 142 Mass. 15. 

19. Mich.—Shutes v. Woodard, 23 N. 
W. 775, 57 Mich. 213. 

20. Mich.—^Williams Bros, Co. v. 
Hanmer, 94 N.W. 176^ 132 Mich. 
635. 

N.Y.—^Bernheimer, etc., Brewing Co. 
V. H. Koehler Co., 86 N.Y.S, 716, 42 
Misc. 377. 
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b. Payment to, and Release by, Mortgagee aft- 
er Assignment 

After the assignment of a negotiable note secured by 
a mortgage, payment to the mortgagee, uniess authorized 
or ratified by the assignee, wlll not bind the assignee. 
After an assignment, a release of the mortgage by the 
mortgagde will, generally speaking, be ineffective. 

After the assignment of a negotiable note secured 
by a mortgage, the mortgagee has no right to re- 
ceive payment of the debt, the assignee alone being 
entitled the reto, and pa 3 rment to the mortgagee will 
not ordinarily discharge the debt and mortgage in 
the hands of the assignee ,21 uniess the assignee has 
authorized22 or ratified^S such payment. Moreover, 
this has been held to be the law eyen when the one 
paying the debt does so without notice of the assign- 
ment.24 if the mortgage secures a nonnegotiable 
debt, however, a payment of the debt to the mortga¬ 
gee after the assignment, and in ignorance of such 
assignment, will discharge the mortgage.25 

Discharge or release hy mortgagee after assign¬ 
ment, A mortgagee cannot, generally speaking, 
release the ‘mortgage after making an assignment 
thereof.26 A release by him in such case has been 
held to be void;27 and it is generally held that the 
mortgagee cannot prejudice the rights of the as¬ 


signee as against even subsequent bona fide purchas- 
ers and mortgagees by releasing or entering satis- 
faction of the mortgage.28 A fortiori, after an as¬ 
signment of the mortgage, the mortgagee cannot 
prejudice the interest acquired by the assignee by 
statements that the mortgage has been satisfied.29 
In order to set up a release after an assignment as 
a defense, no rights of third parties having inter- 
vened, the mortgagor must first pay off the mort- 
gage debt^^^ 

§ 322. Equities and Defenses, between Orig- 
inal Parties 

In most jurisdictions a bona fide assignee of a nego¬ 
tiable mortgage note for value before maturity Is gen¬ 
erally held to take the mortgaged property free from 
equities and defenses between the original parties. An 
assignee not a bona fide purchaser, or an assignee of a 
nonnegotiable debt, takes subject to ali such equities or 
defenses. 

Although a mortgage is not negotiable in the 
sense of the commercial law,31 the rule as laid 
down ih most jurisdictions is that a bona fide as¬ 
signee of a negotiable mortgage note, before ma¬ 
turity, and for value, will take the mortgaged prop¬ 
erty free from equities and defenses existing be¬ 
tween the original parties to the mortgage,32 at 


21. KY.—Baxter v. Gilbert, 12 Abb. 
Pr. 97. 

22. IT.S. — Swift V. Washington 
Bank, Kan., 114 F. 643, 52 C.C.A. 
339. 

Mo.—City Nat. Bank v. Goodloe-Mc- 
Clelland Commn. Co., 93 Mo.App. 
123. 

Okl. — Smith v. Cadiz First Nat, 
Bank, 104 P. 1080, 23 Okl. 411, 29 
L.R.A.,N.S., 576. 

Authority held not established 
Kan.—^Interstate Nat, Bank of Kan- 
sas City, Mo. v. Koster, 292 P. 805, 
131 Kan. 461. 

OkL—^R-F Finance Corporation v. 
Summers, 32 P.2d 312, 168 Okl, 
179—^Federal Intermediate Credit 
Bank of Wichita v. Shane, 299 P. 
435, 148 Okl. 250. 

Tex.—Guaranty Securities Co. v. 
Brown, Civ.App., 254 S.W. 240, re- 
versed on other grounds Brown v, 
Guaranty Securities Co., Com.App,, 
265 S.W. 547. 

11 CJ. p 667 note 6 [a]. 

23. Acceptance of proceeds 
Payment to the mortgagee did not 

discharge the liability of the maker 
of the note to the assignee where 
the assignee had not received the 
proceeds of such payment.—R-F Fi¬ 
nance Corporation v. Summers, 32 P. 
2d 312, 168 Okl. 179—Federal Inter¬ 
mediate Credit Bank of Wichita v. 
Shane, 299 P. 435, 148 Okl. 250. 

24. Kan.—^Interstate Nat Bank of 


Kansas City, Mo. v. Koster, 292 P. 
805, 131 Kan. 461. 

11 C.J. p 668 note 6. 

Assignment of debt aS‘ carrying se- 
curity 

The maker of a note is bound to 
know that a transfer of a note se¬ 
cured by a chattel mortgage trans¬ 
fers the security without a formal 
assignment.—^Interstate Nat. Bank of 
Kansas City, Mo. v. Koster, supra. 

25. U.S.—Cudahy Packing Co. v. 
State Nat. Bank, Mo., 134 F. 538, 67 
C.C,A 662. 

26. Cal.—Snyder v. Miller, 157 P. 22, 
29 CaLApp. 666. 

Kegotiable Instmments 3jaw § 119 
subd 4 does not permit the original 
payee or mortgagee to discharge by 
his act the obligation after he has 
transferred his interests therein to 
an innocent indorsee for value in due 
course before maturity.—^Farmers’ & 
Merchants’ Nat. Bank of Lake City 
V. Bank of Hemingway, 101 S.B. 746, 
113 S.C. 140, 

27. Cal.—Snyder v. Miller, 167 P. 22, 
29 Cal.App, 566. 

28. Or.—^Bamberger v. Geiser, 33 P. 
609, 24 Or. 203. 

11 C.J. p 668 note 11. 

29. Ga.—^Rogers v. Lawrence, 3 S.B. 
559, 79 Ga. 185. 

30. 111.—^Jennings v. Hunt, 6 111.App. 
523. 

31. Vendor^s prlvilege 

A privilege in favor of a vendor of 
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movable and immovable property for 
the purchase money has been held 
not to be negotiable in the sense of 
the commercial law.—^Bowers v, Rie- 
gal, 96 So. 680, 153 La. 851. 

32. Ala. — Royal Tire Service v, 
Shades Valley Boys' Club, 168 So. 
139, 232 Ala. 357—Singer v. Nation¬ 
al Bond & Investment Co., 118 So. 
561, 218 Ala. 375. 

Ariz.—Stock Growers* Finance Cor¬ 
poration V. Hildreth, 249 P. 71, 75, 
30 Ariz. 505, quoting Corpus Juris. 
Mo.—C. I. T. Corporation v. Hume, 
App., 48 S.W.2d 164. 

Tex.—Thomason v. Flippen-Prather 
Realty Co., Civ.App., 93 S.W.2d 799 
—^First Nat. Bank of Tulsa, Okl. 
v. Hoover, Civ.App., 269 S.W. 262, 
265, citing Corpus Juris. 

11 C,J. p 668 note 21. 

Defenses to action to foreclose mort¬ 
gage see supra § 400. 

Particularr defenses held not main- 
tainable 

(1) Admission of the mortgagee 
that the mortgagor Corporation ex- 
ecuted the mortgage to secure the 
debt of an individual.—^Von Schlei- 
nitz V. North Hotel Co., 23 S.W.2d 
64, 323 Mo. 1110. 

(2) Breach of warranty.—General 
Contract Purchase Corporation v. 
Dillman, 137 So. 654, 18 La.App. 286. 

(3) Voluntary drunkenness of mak¬ 
er.—Singer v. National Bond & In¬ 
vestment Co., 118 So. 561, 218 Ala. 
375. 
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least where the equities are secret or latent and 
- it would seem that this rule obtains although the as- 
signee takes the secured note as collateral securi- 
tyM Moreover, if the assignor is a bona fide hold- 
er, the assignee will take free from equities or de¬ 
fenses not affecting the assignor, even though the 
assignee takes after maturity and with knowledge 
of such defenses or equities.^^ On the other hand, 
in a few jurisdictions, it is held that the rights of 
a bona fide transferee are governed by principies 
applicable to nonnegotiable Instruments, and that, 
so far as the mortgaged property is concerned, such 
a transferee takes subject to equities and defenses 
existing between the original parties.^^ 

An assignee who does not stand in the position 
of a bona fide purchaser will, of course, take sub¬ 
ject to all equities and defenses between the original 
parties,37 as where he takes with notice of such eq¬ 
uities or defenses,33 where the note secured by the 
mortgage has not been properly transferred,39 or 
where the note is overdue at the time it is assign- 
ed.^® Moreover, where the debt secured by the 


mortgage is nonnegotiable, the assignee takes sub¬ 
ject to all equities between the original parties.^l 

Payment of the debt to the mortgagee after an 
assignment as a defense against the assignee is dis- 
cussed supra § 321. 

Assignment pendente lite. After the institution 
of a foreclosure suit an assignee takes a mortgage 
subject to all the equities and infirmities which can 
attach to it by reason of the final decree in such 
suit, but he is not bound by a collateral proceeding 
unless he has notice of it and is given an opportuni- 
ty to be heard.'^^ 

Estoppel to assert defense. Where a gratuitous 
mortgage is given for the purpose of being sold, it 
has been held that the mortgagor will be estopped 
to assert against the assignee of the mortgage that 
it was not given to secure a real debt. “^3 

§ 323. Equities in Favor of Third Persons 

A bona fide assignee of a mortgage is generaily heid 
to take it free from equities of third persons of which 
he had no notice. 


(4) Want of authority to affix 
name as subscribing witness,—Singer 
V. National Bond & Investment Co.. 
supra. 

<5) Want of consideration. 

Ala.—^Royal Tire Service v. Shades 
Valley Boys' Club, 168 So. 139, 232 
Ala. 357. 

Ohio.—Dennis v. Potter, 183 N.E. 188, 
43 Ohio App. 330. 

Duty to ixLsnre property 
The obligation of the mortgagor to 
insure the mortgaged property in 
favor of the holder of the note se¬ 
cured by the mortgage does not re- 
. auire the holder to insure as a se- 
curity for the maker and indorsers 
of the note.—Southern Securities Co. 
V. Landau, 8 La.App. 483. 

33. Ariz.—Stock Growers’ Finance 
Corporation v. Hildreth, 249 P. 71, 
75, 30 Ariz. 505, quoting Corpus 
Juris. 

La.—Durel v. Buchanan, 86 So. 189, 
147 La. 804. 

Mich.—Saginaw Financing Corpora¬ 
tion V. Detroit Lubricator Co., 240 
N.W. 44, 45, 256 Mich. 441, citing 
Corpus Juris. 

11 C.J. p 668 note 22. 

Assignee held not to have notice 
that the mortgagee did not execute 
an aiRdavit of good faith as recited 
therein. — Stock Growers’ Finance 
Corporation v. Hildreth, 249 P. 71, 
30 Ariz. 505. 

Assignee held indorsee for value 
without notice, and not the payee or 
mortgagee, in law or in fact, where 
it loaned money through local banks 
and loan companies only. — Stock 
Growers' Finance Corporation v. Hil¬ 
dreth, supra. 


Confomiity to statute 
Where the right of a holder for 
value in good faith to take a mort¬ 
gage free from any equities between 
the original parties is created by 
statute, the act by which the mort¬ 
gage purports to be given must rea- 
sonably and clearly conform to the 
law under which it is given.—^Durel 
V. Buchanan, 86 So. 189, 147 La. 804. 
34. Mo.—Merchants' Nat. Bank v, 
Abernathy, 32 Mo.App. 211. 

39. Failure of consideration has 
been held not to be a defense as 
against ah assignee taking from a 
holder in due course of the note, 
even though the assignee took after 
maturity and had notice of the mort- 
gagor’s defense as against the mort¬ 
gagee.—Royal Tire Service v. Shades 
Valley Boys' Club, 168 So. 139, 232 
Ala. 357. 

39. N.T. — Kommel v. Herb-Gner 
Const. Co., 176 N.E. 413, 256 N.Y. 
333, reversing 239 N.Y.S. 148, 228 
App.Div, 96—^Fahlbusch v. Con- 
sumers Discount Corporation, 288 
N.Y.S. 511, 159 Misc. 568. 

11 C,J. p 669 note 30. 

Esistence of mortgage essentlal 
“The general rule that an assignee 
of a mortgage takes subject to the 
equities existing against the assignor 
. . . [is] postulated upon the pri¬ 
or existence of a mortgage . . . 
then having legal vigor.”—Kommel 
V. Herb-Gner Const. Co., 176 N.E. 413, 
415, 256 N.Y. 333, reversing 239 N.Y. 
S. 148, 228 App.Div. 96. 

37. Minn.—Hargreaves v. Reese, 69 
N.W. 223, 66 Minn. 434. 

Mo.—Scheidel Western X-Ray Co. 
V. Bacon, App., 201 S.W. 916. 
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Okl.—Hummell v. Brown, 221 P. 788, 
93 Okl. 256. 

11 C.J. p 669 note 25. 

Purchaser of mortgag6e’s business 
and assets has been held to take a 
note and mortgage assigned in con- 
nection with the purchase subject to 
any defense of the mortgagor against 
the mortgagee arising out of the 
transaction in which the note and 
mortgage were given.—^West v. Pra- 
ter, 67 P.2d 273, 67 Idaho 583. 

38. N.Y.—Colonial Discount Co. v. 
Rumens, 292 N.Y.S. 121, 161 Misc. 
846, affirmed 291 N.Y.S. 676, 249 
App.Div. 736. 

11 C.J. p 669 note 26. 

39. Waut of iudorsement of the note 
as required by a statute.—Hummell 
V. Brown, 221 P. 738, 93 Okl. 256. 

40. lowa.—Gibson v. Mcintire, 81 N. 
. W. 699, 110 lowa 417. 

Kan.—Dewey v. Bobbitt, 100 P. 77, 
79 Kan. 505. 

XTuexercised optiou to accelerate 
the maturity of a mortgage and note 
does not render the instrument ma¬ 
ture, and assignee thereof occupies 
position of holder in due course.— 
Dennis v. Rotter, 183 N.E. 188, 43 
Ohio App. 330. 

41. Okl.—^Mannsville First State 

Bank v. Howell, 137 P. 657, 41 Okl. 
216. 

11 C.J. p 668 note 24. 

42. N.Y.—^Zeiter v. Bowman, 6 Barb. 
133. 

43. 111.—See Baker v. Benjamin, 195 
Ill.App. 17. 

Mich.—Judge v. Vogel, 38 Mich. 569. 
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It is a gfeneral rule that the bona fide assignee of 
a mortgage takes it free from latent or secret equi- 
ties in favor of third persons of which he had no 
notice or knowledge.44 Thus, it has been held that 
a bona fide assignee without notice will take the 
mortgage free from the claims of creditors of the 
mortgagor who had previously levied on the mort- 
gaged property,^^ or of creditors claiming a prior 
lien or mortgage thereon.^^ Likewise, it has been 
held that such an assignee will take free from claims 
of creditors asserting that the mortgage was fraud- 
ulent as to them,^*^ but the contrary has been held 
where the creditors have taken sufficient steps tb 


set aside the mortgage."*^ So also, a mortgage giv- 
en to mdemnify a surety has been held to pass by 
assignment free from claims of the principal credi¬ 
tor of which the assignee had no notice.'*^ 

On the other hand, where the assignee does not 
stand in the position of a bona fide holder, he takes 
the mortgage subject to the equities of third per- 
sons.50 Where the mortgage is not an operative 
legal instrument at the time the mortgaged property 
is purchased by a third person, one subsequently 
taking an assignment of the mortgage for value and 
without notice acquires no rights as against the pur- 
chaser.^^ 


44. Ariz.—Stock Growers’ Finance 
Corporation v. Hildreth, 249 P. 71, 
75, 30 Ariz. 505, quotin^ Corpus 
Juris at length, 

Mich.—Sagrinaw Pinancing Corpora¬ 
tion v. Detroit Lubricator Co., 240 
N.W. 44, 256 Mich. 441, 

11 C.J. p 669 note 31. 

Traiisferor’s Imowledgre not iruputed 
A bona fide purchaser of negotia- 
ble notes secured by a mortgage is 
not charged with notice of the equi¬ 
ties of third persons on the ground 
that the transferor has knowledge of 
such equities. 

Okl.—Ambrister v, Dalton, 168 P. 
231. 66 Okl. 158, 

Wash,—Myers-Shepley Co. v. Mil- 
waukee Grain Elevator Co., 214 P. 
1051, 124 Wash, 5'83. 

Sule as to oiiglnal paxties held in- 
applicahle 

The rule that a bona fide assignee 
of a chatte! mortgage takes it sub¬ 
ject to ali the equities and defenses 
between the original parties has been 
held not to apply to latent equities 
of third persons.—Myers-Shepley Co. 
V. Milwaukee Grain Elevator Co., su¬ 
pra—11 C.J. p 670 note 41. 

In New York 

(1) It has generally been held that 
an assignee will take subject to such 
equities of third persons as would 
have prevailed against the assignor. 
—Kommel v. Herb-Gner Const. Co., 
176 N.E. 413, 256 N.Y. 333, reversing 
239 N.Y.S. 148, 228 App.Div. 96— 
Pahlbusch v. Consumers Discount 
Corporation, 288 N.Y.S. 511, 159 Misc. 
568—11 C.J. p 669 note 31 [b] (1), 
( 2 ), 

(2) Thus the assignee will take 
subject to secret and latent equities 
of which the assignor had notice.— 
Kommel v. Herb-Gner Const. Co., 239 
N.Y.S. 148, 228 App.Div. 96, reversed 
on other grounds 176 N.E. 413, 256 
N.Y. 333—New York Title & Mort¬ 
gage Co. v. Grossman Properties, 253 
N.Y.S. 533, 142 Misc. 274, afllrmed 
257 N.Y.S. 1031, 236 App.Div. 665, 
two cases, and 257 N.Y.S. 1032, 236 
App.Div. 665, three cases, motion 
denied 257 N.Y.S. 1032, 236 App.Div. 


666 , affirmed County Trust Co. v. 
Grossman Properties, 257 N.Y.S. 1033, 
236 App.Div. 665. 

(3) However, under a statute pro- 
viding that a purchaser of chattels 
will take free of a conditional sales 
contract of which he has no notice, 
it has been held that an assignee 
will take free of such a contract if 
he has no notice thereof and stands 
in the position of a purchaser of the 
property.—^Kommel v. Herb-Gner 
Const. Co., 176 N.E. 413, 256 N.Y. 333, 
reversing 239 N.Y.S. 148, 228 App. 
Div. 96. 

(4) In an early case, it was held 
that a bona fide assignee of a note 
and mortgage for value before ma- 
turity takes the mortgage, as he 
takes the note, free from equities to 
which it was subject in the hands of 
the mortgagee.—Gould v. Marsh, 1 
Hun 566, 4 Thomps. & C. 128. 

11 C.J. p 669 note 31 [b] (3). 

45. Mich.—Henry v. Perguson, 21 
N.W. 381, 55 Mich. 399. 

46- Wash.—^Myers-Shepley Co. v, 
Milwaukee Grain Elevator Co., 214 
P, 1051, 124 Wash. 583. 

11 C,J. p 670 note 35. 

Vendor’s lien 

N.H.—McNally v. Bailey, 18 A. 745, 
65 N.H, 208. 

47. Mass.—Sleeper v, Chapman, 121 
Mass. 404. 

Mo.—Merchants' Nat. Bank v. Aber- 
nathy, 32 Mo.App. 211. 

48. Possessiou aud injunctiou 
Where an assignee in insolvency 

has taken possession of property 
mortgaged in fraud of creditors, and 
has filed a bili in equity to prevent 
a transfer of the mortgage by the 
mortgagee, he may hold the property 
as against one to whom the mort¬ 
gage and the secured note were sub¬ 
sequently assigned for a good con- 
sideration and without notice.—Bige- 
low V. Smith, 2 Allen, Mass., 264. 

49. Ala.—Tison v. People’s Sav., 
etc., Assoc., 57 Ala. 323. 

50. Okl,—Ambrister v. Dalton, 168 
P. 231, 66 Okl. 158. 

Wash,—Palmer v. Cochrane Broker- 
, age Co., 217 P, 1007, 126 Wash. 169. 

969.. 


An assignee with notice of equi¬ 
ties or claims of third persons will 
acquire no better right than his as¬ 
signor, whether he has actual notice 
of such equities or claims, or con¬ 
structive notice arising from the 
record of the mortgage.—Ambrister 
V. Dalton, 168 P. 231, 66 Okl. 158— 
11 C.J. p 670 notes 47, 48. 

Assignee after maturity 

(1) If the assignment is not untii 
after maturity, the assignee takes 
subject to equities of third persons. 
—Palmer v. Cochrane Brokerage Co., 
217 P. 1007, 126 Wash. 169—11 C.J. 
p 670 note 38. 

(2) The rule that the assignee of 
a mortgage securing paper that is 
overdue takes subject to equities 
between the original parties, how¬ 
ever, has been held not to apply to. 
latent equities of third persons.— 
Gibson v. Mclntire, 81 N.W. 699, 110 
lowa 417. 

SCortgage note nonnegotiable 

Where the mortgage note assigned 
is nonnegotiable the assignee takes 
subject to the same defenses in favor 
of a third person as such person 
would have against the mortgagee.— 
City Nat. Bank v. Gunter, 72 P. 842, 
67 Kan. 227—11 C.J. p 670 note 42. 

:i^ocTiring eztension of time 

Where, prior to the assignment, 
the assignee procured for the mort¬ 
gagor from the mortgagee an exten- 
sion of the time of payment, the as¬ 
signee on taking the assignment was 
bound by the extension if the mort¬ 
gagee was bound thereby.—Shank v, 
Blackburn, 200 P. 762, 53 Cal.App. 
620. 

Want of indorsement 

Tf the debt is in the form of a 
negotiable note, and the assignee 
takes no indorsement thereof, he 
takes only an equitable interest, 
which is subject to existing equities 
of third persons.—^Nelson v. Ferris, 
30 Mich. 497. .. . 

51, Mortgage not accepted by mort¬ 
gagee at the time the mortgaged 
property wa^ purchased.—First Nat. 
Bank v. McCreary, 132 P. 718, 134 P, 
J180,.66~ Or. 484, 489. , 
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Unrecorded mortgage. An assignee of an unre- 
corded mortgage has been held to take subject to 
the rights of judgment credito rs who ha ve reduced 
the property to possession.^^ ■ 

Right as against mortgagee, Although a purchas- 
er of a portion of the mortgaged property from a 
mortgagee could have prevented a sale by the lat- 
ter's assignee, and failed so to do, he may never- 
theless recover damages from the mortgagee for 
transferring the mortgage in violation of a guaran- 
ty.53 

After an assignment, the rights acquired by the 
assignee will not be affected by a sale or mortgage 
of the property to a person having notice of the 
mortgage lien,54 unless the assignee authorized the 
transaction,55 or is otherwise estopped to assert his 

rights.55 

§ 324. Actions by Assignees 

a. Right of action and defenses 

b. Parties 

c. Pleading, evidence, trial, and damages 
a. Bight of Action and Defenses 

After a mortgage has been assigned, the assignee. 
not the mortgagee, Is ordlnarily entitled to maintain 
actions based on the mortgage, such as an action for 
conversion or possession of the mortgaged property or 
for destruction of the mortgage lien. In case of fraud 
in the assignment, the assignee may rescind the assign- 
ment. 

After a mortgagee has assigned the mortgage, he 


cannot maintain an action for conversion of the 
property,5 7 or sue in his own right to recover pos¬ 
session thereof.58 The right of action for conver¬ 
sion,5^ for trespass against one wrongfully taking 
the property,®® or for possession of the property®! 
is thereafter in the assignee, unless the assignee 
assents to the mortgagee bringing the suit,®^ or 
unless, at the time the mortgage note is transferred, 
the mortgage is retained by the mortgagee under 
an agreement that the assignee of the note shall 
have nothing to do with it.®® However, where a 
part of the debt secured by a mortgage is assigned 
as collateral security for an indebtedness of the 
mortgagee to the assignee and the assignee appro- 
priates sufficient of the mortgaged property before 
the mortgage becomes due to satisfy his debt, his 
title is extinguished, and he cannot maintain trover 
against one who levies on a part of the mortgaged 
property by virtue of executions against the mort- 
gagor.®4 

The assignee need not maintain an action on the 
debt before resorting to the mortgage.®® He may, 
it seems, bring an action in tort, or for money had 
and received, against one who converts the mort¬ 
gaged property.®® Although there is authority to 
the contrary,®7 it is generally held that, in order 
to give the assignee a right of action for conver¬ 
sion of the mortgaged property, the conversion must 
have taken place after the assignment, since the as¬ 
signment will not transfer such a right of action;®® 
nor will the assignment of a mortgage and the note 


52. Kan.—McDonald v. Richolson, 
45 P. 95, 3 Kan.App. 235. 

53. S.C.—Dain v. Simon, 19 S.C. 270. 

54. Mich.—Sa&inaw Pinancingr Cor¬ 
poration V. Detroit Lubricator Co., 
240 N.W. 44, 256 Mich. 441. 

S.C.—Farmers' & Merchants* Nat. 
Bank of Lake City v. Bank of 
Hemingway, 101 S.E. 746, 113 S.C. 
140. 

11 C.J. p 670 note 35. 

55. U.S.—State Nat. Bank v. Cudahy 
Packins: Co., aC.Mo., 126 P. 543, 
affirmed 134 P. 538, 67 C.C.A. 662. 

56. KzLowledgre of transaction. 

The fact that transferee of mort¬ 
gage authorizing mortgagee to col- 
lect as its trustee knew cotton re¬ 
ceived from mortgagors would be 
placed with factors for storage or 
sale has been held not to estop it 
from asserting its rights.—Baker, 
Lyons & Co. v. American Agricul- 
tural Chemical Co., 77 So. 866, 201 
Ala. 328. 

57- Ala.—Gilbreath v. Copeland, 77 
So. 68, 16 Ala.App. 220. 

Mass.—^Horne v. Briggs, 98 Mass. 
510. 

Miss,—^Love V. Mississippi Cotton- 


seed Products Co., 165 So. 446, 174 
Misc. 697, 

Mo.—Kissick v. Kissick, 279 S.W. 
764, 221 Mo.App. 420. 

53. 111.—Robinson v. Huschle, 233 

I11.APP. 519. 

11 C.J, p 670-note 50. 

59. Ala.—^Baker, Lyons & Co. v. 
American Agricultural Chemical 
Co., 77 So. 866, 201 Ala. 328. 

S.C,—Parmers’ & Merchants* Nat. 
Bank of Lake City v. Bank of 
Hemingway, 101 S.E. 746, 113 S.C. 
140. 

11 C.J. p 670 note 51. 

60. TOs.—Cotton V. Watkins, 6 Wis. 
629. 

Where, however, the indorsement 
on the mortgage does not purport to 
transfer the mortgage, it does not 
invest plaintiif with such title as to 
authorize him to maintain an action 
of trespass for the wrongful taking. 
—Cleckler v. Childress, 80 So. 136, 
16 Ala.App. 562. 

61. N.C.—Johnson v. Bray, 93 S.E. 
728, 174 N.C. 176. 

11 C.J. p 670 note 53. 

Snit in e<iiiity for speciflic delivery 
An assignee may maintain a bili 
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in equity against a purchaser from 
the mortgagor for specific delivery 
of the mortgaged chattels,—Bryan 
V. Robert, 2 Rich.Eq., S.C., 11. 

62. Mich.—Eddy v. McCall, 43 N.W. 
911, 77 Mich. 242. 

11 C.J. p 671 note 54. 

63. Kan.—^Ketcham v. Geo. R. Barse 
Live Stock Commn. Co., 48 P. 29, 
57 Kan. 771. 

64. Mich.—apiace v. Grant, 9 Mich. 

42. 

65. Ariz.—Spann v. Meidinger, 295 
P. 321, 37 Ariz. 480. 

66 . Ala.—Gadsden First Nat. Bank 
V. Sproull, 16 So. 879, 105 Ala. 275. 

67. Colo.—2inn v. Denver Live Stock 
Commission Co., 187 P. 1033, 68 
Colo. 274. 

Mo.—^Kissick v. Kissick, 279 S.W. 
764, 221 Mo.App. 420. 

68 . Cal.—Millner v. Lankershim 
Packing Co., 56 P.2d 1295, 13 Cal. 
App.2d 315. 

S.C.—Robinson v. Saxon Mills, 117 
S.E. 424, 427, 124 S.C. 415, quoting 
Corpus Juris. 

11 C.J. p 671 note 60. 

Statute not alfecting rule 
A statute in California referring 
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secured thereby transfer to the assignee a right of 
action which the mortgagee may have had against 
the sheriff for the return of the property.®^ 

Where a statute declares that a mortgagee is not 
entitled to possession unless the mortgage so pro¬ 
vides, or unless he takes possession at the time the 
mortgage is executed, an assignee of the mortgage 
cannot maintain replevin against a purchaser of the 
property from the mortgagor, where the mortgagee 
left such property in the mortgagor’s possession, but 
can only bring an action to foreclose the mort- 

gage.'^® 

Where the property has been put beyond the 
reach of the mortgagee, the assignee may maintain 
an action on the case for the destruction of the 
lien of the mortgage,but a mere conversion of 
the property will not support such an actionJ^ An 
assignee has been held to have no right of action 
of debt against a purchaser of the mortgaged prop¬ 
erty, although the purchaser has assumed the mort¬ 
gage debt.Where the transferee of a part of the 
,mortgage debt acquires a second mortgage on the 
same property, he may, in the same bili, compel an 
accounting by the first mortgagee, and en for ce his 
entire claim, including his rights under the second 

mortgage.74 

Where the mortgagee has knowingly misrepre- 
sented a material fact, in order to induce the as¬ 
signee to purchase the mortgage, the assignee may 
rescind the transaction upon promptly offering res- 
toration after discovering the fraud,'^^ 

Defenses, Defendant may set up any defense he 
may have to an action by an assignee of a mort- 
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gage.*^^ The fact that the assignment was not made 
until after the maturity of the note transferred and 
after a demand for the property had been made by 
the mortgagee is not a defense to an action of re¬ 
plevin nor is the fact that the assignee permit- 
ted the mortgagee to reduce the note to. judgment 
a defense where the assignee had purchased all of 
the mortgagee’s assets and owned them at the time 
of the trial.^S The mortgagor cannot defend by 
setting up a prior mortgage on the same property, 
as that implies a breach of his warranty to the 
mortgagee,9 ^nd a subsequent agreement whereby 
the assignee waived particular terms of the mort¬ 
gage will not prevent him from replevying the prop¬ 
erty in accordance with the original terms of the 
mortgage where the mortgagor failed to comply 
with the agreement.so The fact that the assignee 
sold the mortgaged property pending the action, 
or that he reassigned the secured note after cred- 
iting the proceeds of a sale of the mortgaged prop- 
erty,S2 will not bar an action of replevin by him. 

b. Parties 

An assignee of a mortgage is generali/ held to have 
the right to bring an action in his own name for the 
recovery of damages for injury to, or for the possession 
of, the mortgaged property. The mortgagor is a neces- 
sary party to actions adverseiy affecting his Interests. 

After a mortgagor has forfeited his right to pos¬ 
session of the mortgaged chatteis, an assignee of the 
mortgage has a general right to maintain in his own 
name an action of trover to recover damages for a 
wrongful conversion of the property and under 
similar circumstances he may maintain in his own 
name an action of detinue,^^ replevin,85 or claim 


to rights which inure to benefit of 
a transferee of a mortgage does not 
contemplate that assignee of a mort¬ 
gage thereby succeeds to right of ac¬ 
tion for tortious acts committed by 
way of conversion against mortgaged 
property prior to time assignee ac- 
quired interest by way of lien in 
mortgaged property.—Millner v. 
Lankershim Packing Co., 56 P.2d 
1295, 13 Cal.App.2d 315. 

69. Kan.—McDonald v. Richolson, 
45 P. 95. 3 Kan.App. 235. 

70. Ind.—Drimmie v. Hendrickson, 
99 N.E. 436, 51 Ind.App, 198. 

71. Ala.—Lowery * v. Haley, 68 So. 

539, 12 Ala.App. 448. • 

11 C.J. p 672 note 81. 

72. Ala.-—Lowery v. ‘Haley, supra. 
S.D.—Wheaton Nat. Bank v. Elkins, 

169 N.W. 60, 37 S.D. 479. 

73. Md.—Gable v. Scarlett, 56 Md. 
169. 

74. Ala.—Penney v. Miller, 33 So. 
668, 134 Ala. 593. 

11 C.J. p 671 note 63. 

75. Ga.—^Nipper v. Griffin Mercan- 


tile Co.. 120 S.B. 439, 21 Ga.App. 

211 . 

Enforcexnent of prior eacxunbrance 

need not be shown in order to entitle 
the assignee to rescind for the fraud 
of the mortgagee in representing 
that no prior encumbrance existed.— 
Nipper v. Griffin Mercantile Co., su¬ 
pra, 

»Eortgagee’s payment of prior en- 
CTUubrance subsequent to the rescis- 
sion will not allow him to escape the 
consequences of his fraud.—^Nipper 
V. Griffin Mercantile Co., supra. 

76. Mo.—Scheidel Western X-Ray v. 

Bacon, App., 201 S.W. 916, 

An. inadvertent mis stat ement of 
the amount of his interest by the‘ 
assignee to a person preparing to 
dispose' of the mortgaged ' property 
did not estop the assignee from 
maintaining an action of conversion 
against such person,—^Pjarmers* & 
Merchants' Nat. Bank of Lake City 
V. Bank of Hemingway, 101 S.E. 746, 
113 S.C. 140. 

Mere delay in enforcing rights did 
not estop assignee.^Farmers’ & 

971 


Merchants’ Nat. Bank of Lake City 

V. Bank of Hemingway, supra. 

77. XJ.S.—Buckingham v. Dake, Kan., 
112 P. 258, 50 C.C.A. 492. 

78. Mo.—Yahlem Finance Corpora¬ 
tion V. Elsbury, App., 18 S.W.2d 
544. 

79. Mo.—Gottschalk v. Klinger, 33 
Mo.App. 410. 

80. Ohio.—^White Co. v. Canton 
Transp. Co., 2 N.E.2d 501, 131 Ohio 
St. 190. 

81. Mo.—Yahlem Finance Corpora¬ 
tion V. Elsbury, App., 18 S.W.2d 
544. 

sa. Cal.—^Woodland Bank v. Duncan, 
49 P. 414. 117 Cal. 412. 

83l N.M.—Barnett v. Wedgewood, 
211 P. 601, 28 N.M. 312. 

S.C.—^Montgomery v. Kerr, 1 Hiil 291. 

84. Ala.—Gafford v. Lofton, 10 So. 
505, 94 Ala. 333—Russell v. Walk- 
er, 73 Ala. 315—Stevens v. Romano, 
65 So. 713, 10 Ala.App. 601, 

8 ®. 111.—Blake-Silkwood Motor Co. 
V. Spires, 245 Ill.App. 148i 

11 , C.J. p 671 note 70. 
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and delivery,^® even before maturity of the debt,^'^ 
or he may sue in his own name in trespass to re- 
cover for an injury to the property caused by a 
third person.^s in some jurisdictions, however, 
where the assignee acquires merely an equitable ti- 
tle to the nibrtgaged property, or where the assign- 
ment is insufficient to convey legal title, he cannot 
maintain, in his own name, an action at law for the 
conversion thereof,^^ nor sue in his own name to re- 
cover possession,90 but he may maintain an action 
on the case in his own name,9i or he may bring 

trover^2 qj- ^lxi action of detinue or replevin^S jn 
the name of the mortgagee. However, in other ju¬ 
risdictions it is held that the equitable title of an 
assignee is sufficient to maintain an action in his 
own name against a stranger who takes possession 
of the mortgaged property,or to maintain replevin 
for the recovery of possession,even though the 
note was indorsed merely for collection.^s 

Joinder and intervention. The mortgagor is a 
necessary party to an action in which his rights are 
adjudicated.^7 Replevin to recover possession of 
mortgaged chattels may be brought by the assignee 
of the mortgage and the secured note without join- 
ing the assignor,^^ although the mortgage debt is 
charged on the assignor’s books as an account, 
which is not assignable;^^ but the assignor has been 
held to be a proper party> The assignee of one 
partner^s interest belonging to a firm may properly 
join with a remaining partner in an action for the 


conversion of the mortgaged property.^ 

An assignee holding under an equitable assign- 
ment of a part of the notes secured by a chattel 
mortgage may intervene in an action by the mortga¬ 
gee to protect that interest^ 

c. Pleading, Evidence, Trial, and Damages 

The usual rules of pleading, evidence, trial, and dam¬ 
ages in civii actions generally appiy. 

The general rules governing pleading in civii 
actions are applicable to actions by assignees of 
mortgages.*^ Thus, where the assignee cannot an¬ 
ticipate that defendant will attempt to impeach the 
mortgage or the assignment, he is not required to 
plead facts operating as an estoppel;^ and, in re¬ 
plevin by the assignee of a junior mortgagee against 
a senior mortgagee, plaintiff may show in rebuttal 
that defendant is estopped to claim under his mort¬ 
gage, although plaintiff failed to plead the estoppel.® 

Although generally the assignee must prove the 
assignment of the mortgage by the mortgagee to 
him,*^ it has been held that, where the assignee of 
a chattel mortgage alleges ownership of the mort¬ 
gage and such allegation is not denied, he need not 
prove an assignment of the mortgage to him.* 

Where there is a defense available to the mortga¬ 
gor if the assignee is not a bona fide holder of the 
instrument, and where there is evidence reasonably 
tending to support the defense, the burden is on 
plaintiff assignee to show that he is such a holder 


Beal party in interest 
Under a statute providing that 
every action shall he prosecuted hy 
the real party in interest, the as¬ 
signee may maintain an action of 
replevin in his own name if he is 
the real party in interest. 

Mo.—Green v. Powell, App„ 46 S.W. 
2d 915. 

Wis.—Muldowney v. McCoy Hotel 
Co., 269 N.W. 655, 223 Wis. 62. 

11 aj. p 671 note 70 [a]. 

86. N.C.—Johnson v. Bray, 93 S.E. 
728, 174 N.C. 176. 

87. N.C.—Satterthwaite v. Eliis, 39 
S.E. 726, 129 N.C. 67. 

83. N.Y.—^Langdon v. Buel, 9 Wend. 

• 80.’ 

N.C.—^Hodges V. Wilkinson, 15 S.E. 
941, 111 N.C. 56, 17 L.R.A. 545. 

89. Ala.—^Albertville Trading Co. v. 
Brooks, 113 So. 473, 22 Ala.App. 
147. 

11 C.J. p 671 note 73. 

90. Ala.—Slms v. United Auto Sup- 
ply Co., 129 So. 53, 221 Ala. 383. 

11 C.J. p 671 note 74. 

. Assignment without written in- 
dorsement of mortgage.—Sims v. 
United Auto Supply Co., supra—^Kin- 
ney v. Foust, 95 So. 911, 19 Ala.App. J 


183—Sanders v. Rogers, 77 So. 69, 
16 Ala.App. 231. 

91. Ala.—^Lowery v. Haley, 68 So. 
539, 12 Ala.App. 448. 

92. Ala.—^Lowery v. Haley, supra. 
Mass.—Crain v. Paine, 4 Cush. 483. 

11 C.J. p 672 note 76. 

93. Ala.—Graham v, Newman, 21 
Ala. 497. 

Me.—Ramsdell v. Tewksbury, 73 Me. 
197. 

Tenn.—Richmond Type, etc., Fdy. v. 
Carter, 182 S.W. 240, 133 Tenn. 
489. 

94. N.M.—Barnett v. Wedgewood, 
211 P. 601, 28 N.M. 312. 

N.Y.—^Langdon v. Buel, 9 Wend. 80. 

95. Wis.—Muldowney v. McCoy Ho¬ 
tel Co., 269 N.W. 655, 223 Wis. 62. 

11 C.J. p 672 note 79. 

96. Mo.—^Willison v. Smith, 52 Mo. 
App. 133. 

97s S.C.—General Motors Accept- 
ance Corporation v. Hanahan, 143 
S.E. 820, 146 S.C. 257. 

98. U.S.—^Buckingham v. Dake, 
Kan., 112 F. 258, 50 C.C.A. 492. 

99. Ark.—^Wilson v. McCown, 147 
S.W.. 451, J03 Ark, 422. 


1. Kan.—Commercial Credit Co. v. 
Brown, 53 P.2d 865, 143 Kan. 65. 

Tex.—^People's State Bank of Rang- 
er V. National Bank of Commerce 
of Houston, Civ.App., 267 S.W. 992. 

2 . Ala.—-Keith v. Ham, 7 So. 234, 89 
Ala. 590. 

3. Neb.—^Harman v. Barhydt, 31-N. 
W. 488, 20 Neb. 625. 

4. Defendanfs pleadings held suf¬ 
ficient to charge assignee’s breach 
of duty.—Terrell v. General Motors 
Acceptance Corporation, Tex.Civ. 
App., 59 S.W.2d 442, error refused. 

5. Mo.—Mexico First Nat. Bank v. 
Ragsdale, 59 S.W. 987, 158 Mo. 
668, 81 Am.S.R. 332. 

11 C.J. p 672 note 88. 

6. Mo. — Powell V. Tinsley, 119 S.W. 
47, 137 Mo.App. 551. 

7- Ala.—Columbus Grocery Co. v. 

Prince, 73 So. 333, 197 Ala. 624. 
Tex.—Howerton. Finance Corporation 
V. Farmers' & Merchants’ Nat. 
Bank of Abilene, Civ.App., 38 S.W. 
2d 839. 

8. Ark.—^Perry County Bank v. 

Rankin, 84 S.W. 725, 86 S.W. 

279, 73 Ark. 589. 

9. Okl.—^Hummell v. Brown, 221 P. 
738. 93 Okl. 256. 
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but, where it is uncontradicted that the assignee 
paid full value for the note and mortgage before 
its maturity, the burden is on the mortgagor to 
prove notice of the defense before the assignee took 
the instrument.iO 

The usual rules of evidence apply to the admissl- 
bility^^ and weight and sufficiency^^ of evidence in 
actions of this character. 

Where the evidence is conflicting, issues of fact 
should be submitted to the jury^s under proper in- 
structions,^^ but issues as to which there is no con- 
flict in the evidence, or which have not been proved, 
should not be submitted to the jury.^S 

Damages, In an action by the assignee against 
the mortgagee for conversion, the measure of dam- 
.ages is the market value of the goods at the time 
and place of conversion, with interest on the amount 
of recovery, in the discretion of the court.^® In es- 
timating the damages in trover by the assignee 
against an attaching officer for conversion of a part 
of the mortgaged chattels, the amount at which the 
assignee bid in the remaining part at. foreclosure 
sale, rather than a larger amount for which he aft- 
erward sold the same, should be deducted from the 
mortgage debt,^*^ If the assignee asserts his right to 
possession before the mortgage debt matures, the 
mortgagor should not be allowed the value of the 
use of the property from the time of seizure to the 


time of judgment in the assignee's favor.18 A 
pledge of the property by the mortgagee prior to the 
assignment is admissible on the question of damag- 
es.i9 

§ 325. Actions against Assignees 

The usual rules appllcable to civi! actions apply In 
actions against assignees. 

When the assignee of a mortgage takes posses¬ 
sion of the mortgaged property after condition bro- 
ken, in accordance with the terms of the mortgage, 
the legal title to the property is in him, and the 
mortgagor cannot bring trover to recover the value 
thereof.20 On the other hand, the mortgagor can 
recover possession of the property by an action of 
replevin where the assignee acquired possession by 
an act of trespass, and the mortgagor demanded the 
return of the property, before the assignment of 
the mortgage.^l 

Defenses, Where the equitable assignee of a 
mortgage obtains possession of the mortgaged prop¬ 
erty from the holder of the legal title, he may set 
up as a defense the outstanding superior title, with 
which he thus connects himself, to defeat detinue 
brought by the mortgagor for recovery of the prop- 
erty,22 and in an action of replevin by a claimant 
of mortgaged property the assignee of the mortgage 
is entitled to the same protection as the mortga- 
gee.23 In an action against the assignee by the 


10. Colo.—Abley v. Davies, 270 P. 
880, 84 Colo. 398. 

XI. Evidence held admissible 

(1) Minutes of a meetingr of di¬ 
rectore of a Corporation, to show a 
sale of a mortgage by the Corpora¬ 
tion to the president thereof.—Clem 
V. Wise, 31 So. 986. 133 Ala. 403. 

(2) A lease on which the mortga¬ 
gor’s title to the mortgaged property 
was based, as bearing on the issue 
of the mortgage lien after a settle- 
ment under the lease and the effect 
of a levy under execution against 
the mortgagor.—^National Bank of 
Wheaton, Minn., v. Elkins, 159 N.W. 
60, 37 S.D. 479. 

12. Ark.—Sherman v. Mcllroy Bank- 
• ing Co., 24 S.W.2d 958, 181 Ark. 
124, j 

Evidence held sufficient 

(1) To support finding for defend¬ 
ant. 

Minn.—^People’s Pinance Corporation 
V. Houck, 217 N.W. 505, 173 Minn. 
443. 

N.D.—^First Nat. Bank v. Dickinson 
Roller Mining Co., 199 N.W. 940, 
51 N.D. 310. 

(2) To support finding that as¬ 
signee had agreed to look to a pur- 
ohaser of the property for payment 


of debt—Shrum v. Meredith, 82 S.W. 
2d 426, 259 Ky. 366. 

(3) To support finding that pur- 
chase of debt and mortgage was in- 
duced by material misrepresenta- 
tions.—Mossler v. Capital City Auto 
Co., La.App„ 150 So. 429. 

(4) To support verdict for the 
mortgagee’s assignee against the 
mortgagor’s assignees.—Slimmer v. 
State Bank of Halstad, 159 N.W. 795, 
134 Minn, 349. 

(5) To warrant a finding that as¬ 
signee did not take assignment in 
good faith for valuable consideration 
without notice.—Coconut Grove Ex- 
change Bank v. Fleming Novelty 
Works, 144 So. 337, 107 Pia. 1. 

Evidence held insufficient to show 
that plaintiff paid value for note and 
mortgage, — Industrial Acceptance 
Corporation v. Corey, Tex.Com.App., 
29 S.W.2d 978, affirming, Civ.App., 
19 S.W,2d 365. 

13. Mo.—^Yahlem Pinance Corpora¬ 
tion V. Elsbury, App., 18 S.W.2d 
544. 

Okl.—Hummell v. Brown, 221 P. 738, 
93 Okl. 256. 

Tex.—Terrell v. General Motors Ac¬ 
ceptance Corporation, Civ.App., 59 
S.W.2d 442, error refused, 

14. Minn.—Slimmer v. State Bank 
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of Halstad, 159 N.W. 795, 134 
Minn. 349. 

15. U.S.—'Vogt V. State Bank of 
Wisconsin of Madison, C.C.A.Wis., 
81 P.2d 700. 

Kan. — Commercial Credit Co. v. 

Brown, 53 P.2d 865, 143 Kan. 65. 
Me.—^Larrabee v. Lovely, 196 A. 87. 
Okl.—^R-P Pinance Corporation v. 

Summers, 32 P.2d 312, 168 Okl. 173. 
R.I.—^Allen v. Perrino, 181 A. 407, 
55 R.I. 353, 101 A.L.R. 620. 

16. Xl.S.—State Nat. Bank v. Cuda- 
hy Packing Co., C.C.Mo., 126 P. 
643, affirmed 134 P. 538, 67 C.C.A. 
662. 

17. Mich.—Hull V. Bernatz, 64 N.W. 
473, 106 Mich. 551. 

18. N.C.—Satterthwalte v. Eliis, 39 
S.E. 726, 129 N.C. 67. 

19. N.Y.—Haskins v. Kelly, 24 N.Y. 
Super. 160, 1 Abb.Pr.,N.S., 63. 

20. Colo.—Hurt V. Hubbard, 92 P. 
908, 41 Colo. 605. 

21 . 111.—Greenspahn v. Ehrlich, 277 
IlLApp. 322. 

22. Ala.—^Dumas v. People’s Bank, 
40 So. 964, 146 Ala. 226. 

23. Mich.—Mayer v, Soulier, 12 N. 
W. 632, 48 Mich. 411. 

N.C.—^Hodges v. Wilkinson, 15 S.E. 
941, 111 N.C. 56, 17 L.R.A. 545. 
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assignor on a note given as consideration for the 
assignment, the defense of failure of consideration 
can be predicated on the assignor’s misrepresenta- 
tions that there were no prior mortgages without a 
showing of fraud on the part of the assignor.^^ 

Evidence, In an action against an assignee for 
conversion, evidence for defendant that the mortga- 
gee disclosed information regarding the disappear- 
ance of the mortgaged property was held admissi- 
ble.25 The usual rules as to the weight and suffi- 
ciency of evidence apply.^® 

Trial, In trover by the mortgagor against the 
assignee, plaintiff may, where the evidence is oth- 
erwise material and competent, show anything to 
make out his case which is covered by the opening 


of his counsel.27 

Damages, In an action by the mortgagor against 
the assignee of the mortgage for cqnversion of 
the mortgaged property, the mortgagor must ac- 
count to the assignee for the amount of the indebt- 
edness due on the date of the assignment.^S Simi- 
larly, where the mortgagee bids in the property at 
foreclosure sale, credits the amount realized on the 
mortgage debt, and then sells the property and as- 
signs the remaining portion of the debt, if the 
foreclosure sale is for any reason invalid, the mort¬ 
gagor in an action against the assignee to recover 
the value of the property is entitled to recover only 
the excess, if any, in the value of the property over 
the mortgage debt.^^ 


XIII. DISCHARdE OR RELEASE OF MORTGAOE OR DEBT AND TERMINATION OF LIEN 


§ 326. Termination of Lien in General 

Ordinarily a mortgage lien continues, as between the 
parties, untii dlscharged or reieased. 

In the absence of statutes to the contrary, the lien 
of a mortgage continues as between the parties un¬ 
tii it is discharged or reieased.Under some stat¬ 
utes, in the absence of a proper extension of the 
mortgage, the Hen thereof,. as to third persons, 
ceases to exist within a prescribed number of days 
from the maturity of the indebtedness 'secured.^! 

A married woman mortgagee, who joins her hus- 
band in a conveyance of the chattels and real prop¬ 
erty, for the purpose of relinquishing her dower, an 


interest having passed to him, does not thereby ex- 
tinguish the chattel mortgage.32 

Extinguishment of lien where mortgagee wrong- 
fully takes possession for purpose of foreclosure see 
infra § 395. 

§ 327. Waiver of, and Estoppel to Claim, Lien 

A mortgagee may waive his lien or be estopped to 
enforce it. 

A mortgagee may waive his mortgage lien, or be 
estopped to enforce it, by conduct inconsistent with 
its existence.33 Such waiver or estoppel need not. 


24. S.C.—^Bouknight v. Mitchell, 129 
S.E. 134, 132 S.C. 40. 

25. Minn.—^Rahn v. First Nat. Bank, 
240 N.W. 529, 185 Minn. 246. 

26. IlL—Hali V, Pittenger, 6 N.E.2d 
134, 365 111, 135. 

27. Mich.—Canning v. Harlan, 15 N, 
W. 492, 50 Mich. 320. 

11 C.J. p 672 note 99. 

28. Mo.—Bruce v. Crysler, App., 217 
S.W. 563. 

Cross claim by mortgagor 
An assignee's lien will survive the 
determination of a replevin suit 
brought by the assignee, and a judg- 
ment in the mortgagor’s failure for 
the value of the property which ig¬ 
nores the assignee’s lien is unjust. 

Theatre Equipment Acceptance 
Corporation v. Betman, 242 N.W. 
903, 259 Mich. 245. 

29. Minn.—Berg v. Olson, 93 N.W, 
309, 88 Minn. 392. 

30. Tex.—Waters v. B. P. Ellington 
& Co., Civ.App., 289 S.W. 417. 

11 C.J. p 673 note 3. 

to right of redemptioxi 
Lien of mortgage continues as 
long as mortgagor’s right to redeem. 


—General Motors Acceptance Corpo¬ 
ration V. Hanahan, 143 S.E. 820, 146 
S.C. 257. 

31.. XJ.S.—Hirschfeld v. Nogle, D.C. 
111., 5 P.Supp. 234. 

Colo.—First Nat. Bank v. 0’Connell, 
236 P. 1002, 77 Colo. 275. 

ACaturity of note 

Life of mortgage does not extend 
beyond maturity of note it was given 
to secure.—Livestock Credit Corpo¬ 
ration V. Corbett, 22 P.2d 874, 53 Ida- 
ho 190. 

32. N.T.—Hof V. Mager, 164 N.Y.S. 
60, 168 App.Div. 318. 

33. Cal.—Kuehn v. Don Carlos, 41 P. 
2d 585, 688, 5 Cal.App.2d 25, citing 
Corpus Juris. 

Idaho.—^Western Seed Marketing Co. 
V. Pfost, 262 P. 514, 45 Idaho 340— 
Smith V. Washburn-Wilson Seed 
Co., 232 P. 574, 576, 40 Idaho 191, 
Quoting Corpus Juris. 

La.—^Palmisano v. Louisiana Motors 
Co., 117 So. 446, 166 La, 416. 

Mo.—Stockyards Nat. Bank v. B. 
Harris Wool Co., 289 S.W. 623, 
632, 316 Mo. 426, quoting Corpus 
Juris. 


Mont.—Swords v. Occident Elevator 
Co., 232 P. 189, 72 Mont. 189. 

N.Y.—Goodman v. Schulman, 258 N. 

Y.S. 681, 144 Misc. 512. 

S.D.—State v. Shomaker, 187 N.W. 
630, 631, 45 S.D. 352, quoting Cor¬ 
pus Juris. 

Tex.—Daggett v. Corn, Civ.App., 54 
S.W.2d 1098, error refused—Mat- 
thews V. Melasky, Civ.App., 240 
S.W. 641—Medlin v. Hambright, 
Civ.App., 225 S.W. 577. 

Wash.—^Wells Chevrolet Co. v. Pa¬ 
cific Pire Ins. Co., 296 P. 177, 182, 
161 Wash. 1, quoting Corpus Juris. 
11 C.J. p 674 note 18. 

Acceptance of prior mortgage as coW 
lateral 

Where a cotton planter had agreed 
to give his employee the cotton on 
a four-acre tract, to be selected by 
the employee at picking time from 
the planter’s three tracts, and the 
employee had mortgaged his cotton 
to the planter for suppiles describ- 
ing it as four acres of cotton on the 
land of the planter, and the planter 
thereafter transferred the employee's 
mortgage to plaintiff, who already 
held a mortgage on the cotton on a 
forty-acre tract, executed after the 
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of course, be shown by written evidence,^^ nor be 
supported by consideratiori,and may be establish- 
ed by circumstances surrounding the transaction or 
by evidence of a general course of dealing between 
the parties.36 However, the acts relied on as a 
waiver or estoppel must have been done with knowl- 
edge,37 and in order for mere silence of the mort- 
gagee to work an estoppel, he must have both a spe- 
cific opportunity and an apparent duty to speak.^^ 
Also, an estoppel can arise only where the one re- 
lying thereon has changed his position to his mate- 


§327 

rial detriment because of the conduct of the mort- 
gagee,39 and the one claiming the benefit thereof 
must have relied on material acts or representations 
and must have had no knowledge of, or convenient 
means of knowing, the true facts><> Furthermore, 
there is no implication in law or fact that the mort- 
gagee has waived his security as to the remainder 
of the property, because he waived his lien as to a 
portion thereof.^i 

In determining whether there was or was not a 
waiver, the intention of the parties, although not 


employee’s mortgage. plaintift, by ac- 
cepting from the employee payment 
of the mortgage so transferred as 
collateral security from the proceeds 
of cotton on four acres selected by 
the employee out of the tract, cov- 
ered by the planter’s subsequent 
mortgage, ratified the selection of 
the tract by the employee, and can- 
not object to the employee’s claim 
for the balance of the proceeds from 
such cotton on the ground that the 
description in the employee’s mort¬ 
gage was insufficient to take that 
cotton out from plaintiff’s mortgage. 
—Davis V. Bartig Mercantile Co., Mo. 
App., 236 S.W. 423. 

Breach of agreement between mort- 
gagee landlord and mortgagor 
tenants 

Breach of agreement between 
mortgagee landlord and mortgagor 
tenants regarding storage of cotton 
covered by mortgage and rent and 
supply liens in favor of landlord, 
with knowledge of landlord, did not 
constitute a waiver by landlord of 
rights under mortgage so as to vest 
title to cotton in tenants or authorize 
tenants to convey to purchasers in 
good faith for value by sale of cot¬ 
ton and delivery of negotiable ware- 
house receipts.—Schmitt v. Federal 
Compress & Warehouse Co., 153 So. 
815, 169 Miss. 589. 

Failnre to enforce lien 
A mortgagee cannot be required to 
enforce his lien, in the absence of a 
provision therefor in the mortgage, 
at a time appointed by another, on 
pain of forfeiture of his lien.—^Brown 
V. Rankin, 93 S.B. 327, 108 S.C. 105. 

Representations by mortgagee as at- 
tomey 

Mortgagee, who as attorney ad- 
vised the mortgagor as to the dis- 
position of mortgaged property, 
waived right to rely on recorded 
mortgage.—Duncan v. Kimbrel, 176 
N.E. 25, 93 Ind.App. 464. 

34. S.D.—State v. Shomaker, 187 N. 
W. 630, 631, 45 S.D. 352, quoting 
Corpns «Toris. 

Wash.—^Wells Chevrolet Co. v. Pa¬ 
cific Fire Ins. Co., 296 P. 177, 182. 
161 Wash. 1, quoting Corpns Joxis. 
11 C.J. p 674 note 19. 


35. Wash.—Wells Chevrolet Co. v. 

Pacific Pire Ins. Co., supra. 

11 C.J. p 674 note 20. 

Mutual promises by the holders of 
conflicting claims will constitute a 
sufficient consideration for an agree¬ 
ment to waive or release the lien.— 
Holden v. Gilfeather, 63 A. 144, 78 
Vt. 405. 

35. Wash.—^Wells Chevrolet Co. v. 
Pacific Pire Ins. Co.. 296 P. 177, 
182, 161 Wash. 1, quoting Corpns 
Jnris. 

11 C.J. p 674 note 22. 

37. Wash.—^Wells Chevrolet Co. v. 
Pacific Pire Ins. Co., supra. 

11 C.J. p 674 note 21. 

38. Idaho.—Seat v. Quarles, 169 P. 
1167, 31 Idaho 212. 

39. Cal.—California Bank v. Leahy, 
18 P.2d 709, 129 Cal.App. 243. 

Colo.—Thomas v. First Nat. Bank, 51 
P.2d 589. 97 Colo. 474. 

XTnder contract for sale of timber 

(1) A vendor of a tract of timber 
land having in effect a chattel mort¬ 
gage on the timber under his con¬ 
tract for sale, was not estopped to 
assert his lien on the lumber, cut 
by the purchaser of the land and 
timber, because of his agenfs agree¬ 
ment that the purchaser might use 
proceeds of cross-ties cut by him to 
enable him to proceed with opera- 
tions or of the agenfs knowledge 
that purchaser was having such work 
done by claimants of laborers' liens, 
in absence of showing that agent 
did anything to lead claimants to 
suppose that vendor would waive its 
contract rights.—^Elk Creek Lumber 
Co. V. Hamby, C.C.A.N.C., 84 F.2d 
144. 

(2) Also, in such a situation, the 
vendor's cancellation of the contract 
on the purcha,ser’s default, as au- 
thorized by the contract, did not pre- 
clude vendor from asserting lien, 
given by contract, on lumber cut by 
purchaser for balance due thereunder 
as against claimants of laborers' 
liens for manufacturing lumber.— 
Blk Creek Lumber Co. v. Hamby, su¬ 
pra. 


40. 111, —. Atlas Securities Co. v. 

Ramsay, 262 111.App. 559. 

Va.—Fleming v. Branham, 139 S.B. 

267, 148 Va. 510. 

Failnre to register transfer of title 
to aeroplaue . 

A mortgagee under purchase-mon- 
ey mortgage on biplane was not es¬ 
topped from asserting lien as against 
subsequent lienor who furnished ma- 
terials and storage to mortgagor, by 
mortgagee's failure to register with 
commerce department transfer of ti¬ 
tle as required by air commerce reg- 
ulations, as an examination of the 
mortgage records in the county re- 
corder’s office would have disclosed 
that the plane was mortgaged.—^At¬ 
las Securities Co. v. Ramsay, 262 111. 
App. 559. 

Representations based on receipt is- 
sned by grantee nnder tmst deed 

Purchaser of mule having notice 
of trust deed was entitied to rely on 
representations of grantor based on 
receipt issued by grantee that indebt- 
edness had been paid, and the gran¬ 
tee and trustee are estopped to as¬ 
sert any right to the mule.—Beasley 
V. Steen, 134 So. 581, 160 Miss. 259. 

Letter of mortgagee to bank 

Where holders of a mortgage on 
live stock on request of the owner 
wrote a bank that they were willing 
to carry the ownefs indebtedness 
over another year if the bank would 
take up his indebtedness to a cattle 
loan company, and the bank satis- 
fied such indebtedness, taking a sec- 
ond mortgage on the cattle from the 
owner, it was held, that the holders 
of the first mortgage were not es¬ 
topped against the bank from claim¬ 
ing their mortgage as a lien on the 
cattle, as the letter in no manner 
requested the bank to take up the 
owner's indebtedness to the cattle 
loan company, or contained anything 
having the least tendency to estop 
the holders of the first mortgage.— 
Slimmer v. Meade County Bank of 
Sturgis, 161 N.W. 325, 38 S.D. 311, 
rehearing denied Slimmer & Thomjis 
V. Meade County Bank of Sturgis, 
162 N.W. 536, 39 S.D. 8. 

41. Idaho.—Seat v. Quarles, 169 P. 

1167. 31 Idaho 212. 
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controlling', is important,and the mortgagee may 
testify as to his intention.^® 

§ 328. Payment of Debt 

A mortgage and the interest transferred thereby are 
extinguished by a proper payment of the debt secured. 

A mortgage, being but an incident of the debt 
which it is given to secure, the title or interest trans¬ 
ferred by the mortgage is extinguished. when the 
debt has been wholly paid,^'^ and the title or inter¬ 
est transferred revests in the mortgagor without a 
redelivery or resale of the property or a cancella- 
tion of the mortgage.'^^ Thereafter, the mortgage 
necessarily ceases to be a lien on the property,^® 
and the mortgagee^s right to possession termi- 
nates;47 but he need do no more than return so 
much of the property as remains after the debt is 
paid,^® 

On a voluntary payment of the debt secured by 
a. hrst mortgage, a second mortgage on the same 


property becomes eo instante a prior lien, and the 
holder of the second mortgage is entitled to recover 
possession of the mortgaged property according to 
the terms of his mortgage,^^ and where the first 
mortgagee becomes the purchaser of the mortgaged 
property for an amount larger than his debt, the 
second mortgagee is entitled to the surplus after 
satisfying his debt.®® 

Place of payment, Where no place of payment 
is specified in a chattel mortgage, it is the duty of 
the mortgagor to seek the mortgagee and make pay¬ 
ment to him in person.®! In case the mortgage debt 
is evidenced by a promissory note which is silent 
as to the place of payment, in accordance with the 
general rules laid down in the title Bilis and Notes 
§ 441, it is presumed that the debt is payable where 
the payor of the note resides or has his place of 
business.®^ If, on the other hand, the note by its 
terms specifies a place of payment, it is payable 
there,®^ and it has been held that a note, secured 


42. N.D.—^Nathan v. Sax Motor Co., 
256 N.W. 228, 64 N.D. 773. 

Wash.—^Wells Chevrolet Co. v. Pa¬ 
cific Fire Ins. Co., 296 P. 177, 161 
Wash. 1. 

11 C.J. p 674 note 23. 

43, Wash.—^Wells Chevrolet Co, v. 
Pacific Fire Ins. Co., supra. 

11 C.J. p 674 note 24. 

^44. Ala.—^Bank of Mobile v. Lewis, 
80 So. 179, 16 Ala.App. 605. 

Colo.—Stokes V. Kirk, 75 P.2d 1041, 
1042, 101 Colo. 591, citing* Corpus 
Juris. 

Tex.—Sanders v. Farrier, Civ.App., 
271 S.W. 293. 

11 C.J. p 674 note 26. 

2 (tortsrasree’s interest extinguislied 
Mortgagee of cotton to be grown 
on certain farm, whose claim had 
been satisfied, had no interest in two 
of the three bales grown thereon and 
shipped by mortgagor to commission 
merchant who remitted proceeds to 
mortgagor. — Hunter v. Abernathy, 
Tex.Civ.App., 188 S.W. 269. 

Trust receipt reudered functus of¬ 
ficio 

Where automobile dealer borrowed 
money to pay draft covering ship- 
ment of cars, gave lender a trust 
receipt, and, on being unable to pay 
loan when due, negotiated new loan 
from finance company, giving note 
and bili of sale on cars, and after 
return of trust receipt gave it also 
to finance company, it was held that 
the trust receipt was rendered func¬ 
tus officio, and its return and deliv- 
ery to finance company did not con¬ 
stitute effective assignment thereof, 
placing finance company in position 
of original lender.—^Keystone Fi- 
nance Corporation v. Krueger, C.C.A. 
N.J., 17 F.2d 904, i 


Becovery on mortgage notes barred 
(1) Payee’s transferee was not en¬ 
titled to recover on mortgage notes 
where jury found that maker and 
his surety had repaid full amount 
borrowed, together with more than 
enough to cover interest at highest 
rate allowed by law, — Brand v. 
Smithdeal, Tex.Civ.App., 95 S.W.2d 
1017. 

<2) Full payment of amount ad- 
vanced to make crop from proceeds 
of sale of crop left mortgage note, 
pledged as collateral security for 
crop lien note without consideration 
in lender’s hands as in effect paid 
and extinguished, so as to bar recov- 
ery thereon by him.—^Polito v. Per¬ 
raro, Ija.App., 155 So. 477. 

Second mortgage 

The lien of a second mortgage con¬ 
tinues, unless waived, until the debt 
which it secures is paid, or until the 
first mortgage is foreclosed accord¬ 
ing to law.—Wichita Mill & Elevator 
Co. V. National Bank of Commerce 
of Frederick, 227 P. 92, 102 Okl. 95. 

45. Mo.—Third Nat. Bank v. York- 
shire Ins. Co., 267 S.W. 445, 448, 
218 Mo.App. 660, citing Corpus Ju¬ 
ris. 

N.C.—^Harris v. Seaboard Air Line 
By. Co., 130 S.E. 319, 190 N.C. 480, 
49 A.L.R. 1452. 

Tex.—Sanders v. Farrier, Civ.App., 
271 S.W. 293. 

11 C.J. p 674 note 28. 

Property conveyed to surety as se¬ 
curity 

On principars payment of surety- 
ship debt, title to property conveyed 
surety as security immediately vests 
in Principal.—^Bank of Trion v. Park¬ 
er, 160 S.E. 128, 43 Ga.App. 686. 

46. lowa.—Persinger Garage Co. v. 

976 


Caminsky, 176 N.W. 794, 188 lowa 
901. 

Mo.—Third Nat. Bank v. Yorkshire 
Ins. Co., 267 S.W. 445, 218 Mo.App. 
660. 

47. Colo.—Stokes v. Kirk, 75 P.2d 
1041, 101 Colo. 591. 

Tex.—Sanders v. Farrier, Civ.App., 
271 S.W. 293. 

11 C.J. p 674 note 27. 

48. U.S.—^Plat-Marks Realty Corpo¬ 
ration V. Silver's Lunch Stores, C. 
C.A.N.T., 74 P.2d 210, affirming, D. 
C., In re Silver's Lunch Stores, 4 
F.Supp. 702, and certiorari denied 
Plat-Marks Realty Corporation v. 
Silver Lunch Stores, 55 S.Ct. 640, 
294 U.S. 731, 79 L.Ed. 1260. 

49. Colo.—Stokes v. Kirk. 75 P.2d 
1041, 101 Colo. 591. 

Mo.—^Noll V. Harrison County Bank, 
11 S.W.2d 1076, 222 Mo.App. 1162. 
11 C.J. p 674 note 30. 

50. Ala.—^Head v. Knox, 69 So. 257, 
j 14 Ala.App. 221. 

51. N.Y.—^Wazen v. Duggan, 186 N. 

I Y.S. 394, affirmed 188 N.Y.S. 956, 

197 App.Div. 922. 

52. Ariz.—^Federal Reserve Bank of 
Dallas V. Live Stock & Agricul- 
tural Loan Co. of New Mexico, 250 
P. 770, 31 Ariz. 116. 

53. Xfote payable at place of busi- 
uess of trust company 

In a mortgage conditioned to pay 
a sum in installments, “secured by 
. . . notes . . , payable on the 

fifteenth day of each and every 
month,*’ the quoted phrase operated 
to fix the time and manner of pay¬ 
ment, and, the notes being payable 
-at a named trust company, mortga¬ 
gor was not in default, where on the 
maturity of a note she had on depos- 
it with the trust company, an amount 
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by a chattel mortgage, which is dated, made, and 
delivered in a particular place, is payable there.®'^ 

Renewal or extension of mortgage after payment, 
Where the mortgage debt has been paid in full, a 
verbal agreement that it shall stand as security for 
a further indebtedness and for future advances to 
be made to the mortgagor is void under a statute 
which forbids the creation, renewal, or extension of 
chattel mortgages otherwise than by writing.55 

§ 329. -Who May Pay and Rights of Per- 

son Paying 

A person other than the debtor may pay the mort¬ 
gage debt. Such a payment extinguishes the mortgage 
as far as he is concerned, uniess equity otherwise re¬ 
quires, or he intended otherwise. 

Payment of the debt secured by a mortgage may 
be made by a person other than the debtor and with- 
out his knowledge.^® Thus, a creditor seeking to 
subject to his debt the property of his debtor on 
which tliere exists a mortgage may pay to the mort- 
gagee the amount of the mortgage debt, and such 
payment discharges the mortgage lien.^'' Howev- 
er, it has been held that, while strictly speaking the 
legal effect is to discharge the mortgage lien, yet 
equity will preserve the lien so far as to prevent in- 
justice to the creditor in case the proceeding against 
the debtor fails by reason of some defect.58 

Where one who has become the owner of the 
equity of redemption pays oif the debt the mortgage 
is extinguished,59 and a purchaser in good faith of 
property subject to two mortgages will be protected 
in equity, where he makes payment to the persons 
entitled thereto;®<l but a voluntary payment by a 
third person will not operate to discharge the mort¬ 
gage uniess that is manifestly his intention or such 


a resuit is clearly to his interest.^i Thus, a pur¬ 
chaser of mortgaged property at execution sale 
subject to the mortgage may either pay oif the 
mortgage and thus protect his purchase, or purchase 
the mortgage and take an assignment thereof; if he 
pays off the mortgage it will be extinguished, but if 
he takes the mortgage by purchase and assignment, 
it continues as an operative instrument in his 
hands.^2 However, if payment is made with the 
mortgagor's money by one who purchased the prop¬ 
erty at sherif¥’s sale to aid the debtor in defrauding 
his creditors, the mortgage is extinguished.63 Also, 
a purchaser of mortgaged chattels, who pays the 
amount of the note secured thereby to the payee 
named therein, does so at his own risk where he 
does not require either the exhibition of the note 
or the furnishing of a release.64 

Taking up mortgage notes for the makers has 
been held not to discharge the mortgage securing 
the notes where it was the intention of the parties 
that it should continue in force,65 but where the 
money was supplied to the assignee in part by the 
mortgagor, the mortgage is pro tanto discharged.®^ 
The payment of insurance money to the mortgagee 
on a policy which has been taken out by him with- 
out the knowledge of the mortgagor will not extin- 
guish the mortgage, but if the insurance has been 
effected at the request or by the authority of the 
mortgagor, or at his expense, or under circumstanc- 
es that would make him chargeable with the pre- 
mium, he will, it seems, be entitled to its benefits by 
applying the money paid in extinguishment of his 
debt pro tanto.6 7 

Whether the transaction amounts to a payment or 
a purchase depends on the circumstances in evi- 

dence.63 


exceedinfT the note, and had instruct- 
ed the trust company to pay the 
note on presentation. — Wazen v. 
Duggan, 186 N.Y.S. 394, affirmed 188 
N.Y.S. 956, 197 App.Div. 922. 

54. Ariz.—Albert Steinfeld & Co. v. 
Southern Arizona Bank. & Trust 
Co., 236 P. 713, 28 Ariz. 242. 

55. Idaho.—Willows v. Rosenstien, 
48 P. 1067, 5 Idaho 305. 

56. Idaho.—^Willows v. Rosenstien, 
48 P. 1067, 5 Idaho 305. 

11 C.J. p 675 note 33. 

57. U.S,—Downs v. Kissam, Miss., 
,10 How. 102, 13 L.Ed. 346. 

11 C.J. p 675 note 34. 

58. Okl.—Moore v. Calvert, 58 P. 
627, 8 Okl. 358. 

59. Kan.—Clouston v. Gray, 28 P. 
983, 48 Kan. 31. 

N.Y.—Doolittle v. Naylor, 15 . N.Y. 
Super. 206. 

60. Wash.—Shoemaker v. White-Du- 

14 C.J.S.-62 


laney Co., 230 P. 162, 131 Wash. 
347, affirmed 232 P. 695, 131 Wash. 
347, 132 Wash. 699. 

61. Md.—Walker v. Stone, 20 Md. 
195. 

11 C.J. p 675 note 37. 

PaTment hy assignee of mortgage 
Where, at the .time a common-law 
trust was facing financial difficulties, 
the wife of one of the trustees ad- 
vanced money, part of which was 
used by her husband in obtaining an 
assignment of an outstanding note 
of the trust, secured by a mort¬ 
gage, foreclosure of which was be- 
ing threatened, which note and mort¬ 
gage he intended to hold as security 
for his wife, it was held in an action 
by a receiver of the trust to set aside 
a subsequent foreclosure of the 
mortgage, that a payment thereof 
could not be predicated on the the- 
ory that the money advanced by the 
trustee’s wife had be^n loaned to the 
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association and paid to the holder 
of the mortgage, where no obligation 
on account of any such loan had 
ever been made to the wife by the 
company.—Jesseph v. Carroll, 219 P. 
429, 126 Wash. 661. 

68 . N.Y.—Brown v. Rich, 40 Barb. 
28. 

68 . N.Y.—Thompson v. Van Vech- 
ten, 27 N.Y. 568. 

11 C.J. p 675 note 39. 

64. Okl.—^R-P Finance Corporation 

V. Summers, 32 P.2d 312, 168 Okl. 
179. 

65. Tex.—Dilley v. Preedman, 60 S. 

W. 448, 25 Tex.Civ.App. 39. 

66 . Ala,—McLemore v. Pinkston, 31 
Ala. 266, 68 Am.D. 167. 

67. 111.—^Honore v. Lamar P. Ins. 
Co., 51 111. 409. 

68 . Tex.—^Powers v, McKnight, Clv. 
App., 73 S.W. 549. 
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§ 330. -Time for Payment 

The time for payment may be extended by agree- 
ment and the acceptance of full payment after default 
is a waiver of forfelture. 

Payment of the debt in full after default, if ac- 
cepted by the mortgagee, is a waiver of forfeiture, 
and extinguishes all his right and interest in the 
property,®9 but acceptance of a partial payment aft¬ 
er forfeiture will not be construed as a waiver of 
the forfeiture.'^^ 

Extension of time. An agreement to extend the 
time for the payment of the mortgage debt is valid 
and enforceable if supported by legally sufficient 
consideration,*^! and such an agreement has the ef- 
fect of suspending the right to enforce pa)mient 

during the period of extension.'^^ ^ p^rt payment 

of interest made and accepted after default has been 
considered as a waiver and an extension of the time 
of payment of the indebtedness.^S 

Although the mortgage is under seal, the time foi 
payment may be extended by paroU^ 

An assignee may extend the time for payment.75 

Debt payable in installments. While there is no 
consideration to support an agreement by the mort¬ 
gagee to extend the time for payment of an install- 
ment, yet by accepting the payment the mortgagee 
waives his right to a forfeiture.^® Where the debt 
is secured by several notes and the mortgagee has 
the right to accelerate the maturity of all the notes 
on default of payment of one of them, the right to 
have acceleration because of default in payment of 
one of the notes is waived by acceptance of subse- 


quent payments, and cannot arise again until there 
is a subsequent default.'^'^ However, where a mort¬ 
gage provides that on default in payment of any 
installment the whole debt should mature, etc., the 
mortgagee does not waive his right to foreclose 
without first demanding the property by accepting 
payments in amounts and at times other than those 
mentioned in the mortgage.'^® 

Payment of an installment on the required date 
is excused if it is prevented by the acts of the 
mortgagee alone or in combination with third per- 
sons.*^® 

§ 331. -What Constitutas Payment 

In the absence of statute, what constitutes pay¬ 
ment depends on the intention of the parties as gathered 
from the entire transaction. 

What constitutes payment of a mortgage depends 
on the intention of the parties as gathered from the 
entire transaction.^® So, .if the parties agree on 
the amount due, payment of this amount satisfies 
the mortgage but the payment and discharge of 
a collateral agreement does not so operate, ^nd 
while a default by whick the title becomes absolute 
in the mortgagee gives him control of the property 
for the purpose of applying it to his debt, this does 
not of itself operate as a payment of the mortgage 
debt.®® 

The acceptance by the mortgagee of any part of 
the fine imposed on the mortgagor for a wrongful 
sale of the property, under some statutes, extin¬ 
guishes the whole debt, both principal and interest.®^ 


Vt—Denno v. Nash, 14 A. 459, 60 
Vt. 334. 

11 C.J. p 675 note 43. 

69. Me.—Perow Co. v. Lewiston Se- 
curity Co., 92 A. 516, 112 Me. 443, 

11 C.J. p 675 note 45. 

70. S.C.—^Wallingford v. Aiken, 22 
S.B. 372, 44 S.C. 396. 

11 aj. p 676 note 46. 

71. Fla.—Mitchell v. Harper, 86 So. 
246, 80 Fla. 338. 

Or.—Reid v. Wentworth & Irwin, 63 
P.2d 210, 155 Or. 265, 

11 C.J. p 676 note 47. 

Adjustment of mortgasfor^s daxn- 
age claim constitutes sufficient ccn- 
sideration for extension of time of 
payment.—Burditt v. Motor Supply 
Co.. Tex.Civ.App., 99 S.W.2d 679, er¬ 
ror dismissed. 

72i. Fla.—Mitchell v. Harper, 86 So. 

246, 80 Fla. 338. 

11 C.J. p 676 note 50. 

73. Colo.—Thomas v. Beirne, 30 P. 

2d 863, 94 Colo. 429. j 

74. Ala.—^Deshazo v. Lewis, 5 Stew. 

& P. 91, 24 Am.D. 769. I 


Me.—Flanders v. Barstow, . 18 Me. 
357, 

75. Mo.—^McGraw v. 0’Neil, 101 S. 
W. 132, 123 Mo.App. 691. 

76. N.T.—Pischman v. Levin, 144 N. 
T.S, 674, 83 Misc. 107. 

77. Mich.—Theatre Equipment Ac¬ 
ceptance Corporation v. Betman, 
242 N.W, 903, 259 Mich. 245. 

78. N.T.—Kraus v. Black, 107 N.T. 
S. 609, 56 Misc. 641. 

79. Wyo.—Wettlin ’v. Jones, 234 P. 
515, 32 Wyo. 446, rehearing denied 
236 -P. 246, 236 P. 247, 32 Wyo. 
446. 

80. Okl.—^Nicholson vf Bynum, 162 
P. 740, 62 Okl. 167. 

Mortgage in. same transaction with 
real estate mortgage 
Where chattel mortgage for two 
thousand dollars and realty hond and 
mortgage for seven thousand five 
hundred dollars were given in single 
transaction as security for purchase 
price of realty and personalty, chat¬ 
tel mortgage reciting that it was 
“collateral” to realty mortgage and 

978 


I should be discharged when principal 
on realty mortgage was reduced by 
two thousand dollars, and realty 
mortgage was foreclosed with defi- 
ciency judgment of three thousand 
five hundred seventy-six dollars, that 
value of property as determined un¬ 
der statute was three thousand four 
•hundred twenty-four dollars greater 
than amount of prior liens was held 
not to discharge chattel mortgage as 
would cash payment to that extent, 
since chattel mortgage was '‘collat¬ 
eral security” and parties inteiided 
that it should be discharged only if 
realty remained as security for bal- 
ance.—Lenner v. Corso, 295 N.Y.S. 
827, 162 Misc, 500. 

81, Mich.—^Levine v. Lachman, 215 
N.W. 320, 240 Mich. 384, 

82. Mass.—Haley v. Manufacturers’ 
F., etc., Ins. Co., 120 Mass. 292. 

11 C.J. p 676 note 56. 

83b Ga.—Tucker v. Toomer, 36 Ga. 
138. 

84i Ga.—Conley v. Maher, 20 S.B. 
647, 93 Ga. 781. 
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Part payment. In order that payment may dis- 
charge the mortgage it must be a payment of the 
whole debt; a part payment will not release the 
lien except by agreement of the parties, 
where the mortgagee surrenders the mortgage note 
on payment of a portion of the amount due, and al- 
lows the note to be marked “paid,” he will be es- 
topped to claim that a balance is stili due as against 
a bona fide purchaser of the property.86 

Payment with property, Whether the delivery 
of property to the mortgagee constitutes a payment 
of the mortgage debt, depends on the intention of 
the parties.S7 If the mortgagee agrees to accept 
property in satisfaction of the mortgage debt, the 
tender and acceptance of such property, pursuant 
to the agreement, will be equivalent to payment^S 
However, the mere acceptance by a mortgagee of 
property other than that mortgaged, and the credit- 
ing of the same at an agreed price on the mortgage, 
does not show an agreement to release the mort¬ 
gaged property and it has been held that such 
property does not constitute an extingiiishing credit 
merely, because the mortgagee has a prior lien 
thereon, where its value exceeds the amount due 
on the mortgage.^^ Also, it has been held that an 
agreement to accept payment of mortgage notes in 
personal property at a particular price does not 
destroy the legal eifect of the mortgage as security 
for the note.^^ 

Whether a deed to property is given in satisfac¬ 
tion of the mortgage or merely as collateral security 
therefor, depends, ^of course, on the intention of the 
parties; however, until the contrary is shown the 
presumption is that the indebtedness is not satis- 
fied by a conveyance where the creditor retains the 

85. S.C.—Sellers v. Campbell, 87 S. 

E. 999, 103 S.C. 207. 

11 C.J. p 676 note 58. 

After defaiLlt 

Lien of seller of chattels created 
by mortgage back for security was 
not lost because not enforced im- 
rnediately on default, and because 
paymonts of part of the debt were 
subsequently accepted.—Clemmitt v. 

Miehle Printing Press & Mfg. Co., 

110 A. 713, 136 Md. 385. 

88. Tex.—^Pinks v. Buck, Civ.App., 

27 S.W. 1094. 

87. Okl.—Nicholson v. Bynum, 162 

P. 740, 62 Okl. 167. 

88. Ark.—Priest v. Hodges, 118 S.W. 

253, 90 Ark. 131. 

N.D.- -Merchants’ State Bank v. 

Kershtien, 144 N.W. 1080, 26 N.D. 

603. 

Mortgagor^s rights not affected by 
release 

Acceptance of mortgage release re- 
citing that note was erroneously in- 


evidence of indebtedness.^2 

The failure to deliver property promptly, pursu¬ 
ant to an agreement that it shall be accepted as pay¬ 
ment, may be waived by the mortgagee.^^ 

Payment zvith Services, A mortgage debt may 
also, by agreement between the parties, be paid by 
the performance of services.^^ Where the agree¬ 
ment is that the Services of the mortgagor shall be 
applied on the mortgage debt, the law will make 
the application as the Services are performed, and 
the mortgage will be discharged and the titie to the 
property revested in the mortgagor whether the 
application is in fact made by the holder of the 
mortgage or not.^^ However, where the mortga¬ 
gor, performing Services under such an agreement 
was allowed to draw almost all of the amount due 
for the work, in cash, it was held that the mortgage 
was not discharged.^® 

Counterclaims against mortgagee, The fact that 
a mortgagee is indebted to the mortgagor in an 
amount equal to the mortgage indebtedness does not 
of itself discharge a mortgage,^'^ and a bequest by 
the mortgagee to the mortgagor will not extinguish 
the mortgage debt pro tanto unless there is some- 
thing in the terms of the bequest showing such an 
intention;^® but an agreement to'apply a claim in 
favor of the mortgagor in payment of the mortgage 
will operate to discharge it, although such claim is 
filed in set-off in another action between the par- 
ties.9? The mortgagor may, likewise, direct that 
an unquestioned indebtedness due to him by the 
holder of the mortgage shall be applied toward the 
payment of the same, and such direction on the part 
of the mortgagor is equivalent to payment.^ 

notes, failure to deliver promptly on 
maturity of notes could be waived by 
subsequent delivery and acceptance 
according- to contract.—Consolidated 
Oil Co. of Texas v. Schaffner, supra. 

94. Ala.—Fields v. Copeland, 26 So. 
491, 121 Ala. 644. 

Mich.—McRae v. Davenport, 17 N.W. 
213, 51 Mich. 633. 

95. Ala.—McCullars v. Harkness, 21 
So. 472, 113 Ala. 250. 

96. Mich.—^McRae v. Davenport, 17 
N.W. 213, 51 Mich. 633. 

97. Ala.—^McCullars v. Harkness, 21 
So. 472, 113 Ala. 250. 

Ark.—Hudson v. Snipes, 40 Ark. 75. 
Cal.—^Woodland Bank v. Duncan, 49 
P. 414, 117 Cal. 412. 

98. Wis.—^Harrington v. Brittan, 23 
Wis. 541. 

99. Ala.—McCullars v. Harkness, 21 
So. 472, 113 Ala. 250. 

11 C.J, p 677 note 62. 

1 . Ga.—McCook v. Laughlin, 71 S. 
E. 917, 9 Ga.App. 550. 


cluded in affidavit stating indebted¬ 
ness secured by mortgage, and that 
note had not been paid, did not es- 
top mortgagor from thereafter as- 
serting right to discharge note in 
merchandise instead of money.—Pal- 
estine Drug Co. v. Boggs, 29 P.2d 56, 
167 Okl. 260. 

89. Ala,—^Brannen v. Harris, 39 So. 
721. 

90. Ala.—Barnett V. Grizzell, 162 So. 
407, 26 Ala.App. 472. 

91. Ala.—Lehman v. Marshall, 47 
Ala. 362. 

92. 111.—Messick v. Darnall, 281 111. 
App. 375, 

93. Tex.—Consolidated Oil Co. of 
Texas v. Schaffner, Civ.App,, 286 
S.W. 258, affirmed Schaffner v. Con¬ 
solidated Oil Co. of Texas, Com. 
App., 293 S.W. 159. 

By sabseoLuent delivery and accept- 
. ance 

Where delivery of tools on default 
in payment of notes would discharge 
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g 332. - Receipts for, and Indorsement of 

Payments 

A receipt for payment is necessary, where required 
by statute. It is not necessary to indorse payments on 
the mortgage, in the absence of statute. 

Under statutes in some jurisdictions, a mortgage 
on Household goods shall be void, unless the holder 
of the mortgage gives a receipt for any payments 
made. Such a statute has been declared constitu- 
tional;2 and it has been held that it cannot be 
waived by agreement between the mortgagor and 
the mortgagee,3 and that failure to execute such 
receipts is a complete defense to an action by the 
mortgagee to recover possession of the mortgaged 
property."^ The statute is designed to protect house- 
holders and their families, to some extent, against 
the consequences of improvident agreements 
through which they may be stripped of those arti- 
cles which are necessary to their comfort,^ and its 
provisions are directed primarily to those who loan 
money and take mortgages on household goods, and 
not to the owner of goods who sells them and takes 
a mortgage to secure the purchase price.^ Accord- 
ingly it has been held that the statute does not ap- 
ply to a mortgage given to secure the purchase price 
of furniture used by a single man for a rooming 
house.*^ 

Where the grantee in a trust deed covering chat- 
tels issues a receipt reciting that the indebtedness 
was paid, he is estopped to assert a right to the 
property as against a purchaser relying in-good 
faith on representations based on the receipt.^ 

Indorsement of payments. It has been held not to 
be necessary to indorse payments on the mortgage, 
or the copy thereof filed with the township clerk, in 
order to render the mortgage valid as to creditors; 
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but that it is sufficient to file, at the end of the year 
an affidavit of the amount paid.^ 

§ 333. — Application of Payments 

Agreements of the parties or directions of the mort 
gagor as to the applicatlon of payments or of Income 
profits, or proceeds of the mortgaged property, must b 
observed. If nelther party makes an appropriation th 
law will do so, justly and equitabiy. 

If the parties agree as to the manner of applyini 
payments, such agreement must be observed, un 
less some controlling equity has intervened.1 
Where the mortgagor gives directions as to the ap 
plication of his payments, such direction must b 
followed,^^ but if he does not give such directior 
the mortgagee may make the appropriation.i 
Where neither party makes a specific appropria 
tion, the law will apply the payment according t 
the equity and justice of the case,^3 the general rui 
being that payments will be applied by the court t 
unsecured rather than to sectired, indebtedness.^ 
However, it has been held in some jurisdiction 
that, where the mortgagor owes the mortgagee o 
an open account, in addition to the mortgage deb 
and payments are made by the mortgagor, withor 
any application being made by either party, the la^ 
will apply the payments to the mortgage debt;i 
and where, on making a partial payment, the morl 
gagee gives the mortgagor a receipt stating that th 
payment is made on an open account, the receipt i 
not conclusive that the payment was directed to b 
made on the account and not on the mortgage deb 
but is subject to explanation.^^ 

A payment by a mortgagor may not be applied t 
release from the mortgage lien a part of the prof 
erty which has been sold, where the purchaser ha 
not paid for the property, and has given it away t 
defraud his creditors.^^ Also, deposits received b 
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2. Ind.—^Zumpfe v. Gentry, 54 N.R 
805, 153 Ind. 219 — Drimmie v. 
Hendrickson, 99 N.E. 436, 51 Ind. 
App. 198. 

3. Ind.—Zumpfe v. Gentry, 54 N.E. 
805, 153 Ind. 219. 

4. Ind.—Drimmie v. Hendrickson, 99 
N.E. 436, 51 Ind.App. 198. 

5. Ind.—Zumpfe v. Gentry, 54 N.E. 
805, 153 Ind. 219. 

6 . Ind.—Lynch v. Boyer, 105 N.E. 
786, 56 Ind.App. 614. 

7. Ind.—^Lynch v. Boyer, supra. 

8 . Miss.—Beasley v. Steen, 134 So. 
581, 160 Miss. 259. 

9. Mich.—^Anderson v. Cook, 59 N. 
W. 423, 100 Mich. 621. 

10. Wash.—Simpson v. Combes, 182 
P. 566, 107 Wash. 575. 

11 C.J. p 677 note 72. 

Ag^reement in mortgage j 

Where mortgage provided that I 


payments should be applied toward 
discharging mortgage indebtedness, 
the mortgagees have burden of prov- 
ing an oral agreement that payments 
should be otherwise applied.—Simp¬ 
son V, Combes, 182 P. 566, 107 Wash. 
575. 

11. Ala.—^Lynn v. Bean, 37 So. 515, 
141 Ala. 236. 

11 C.J, p 677 note 73. 

12. Ark.—Bell v. Radcliff, 32 Ark. 
645. 

11 C.J. p 677 note 74. 

13. ,Tex.—^Marshall v. G. A. Stowers 
Furniture Co., Civ.App., 167 S.W. 
230. 

11 C.J, p 677 note 75. 

Proceeds from sale of crops on mort- 
gagee’s foreclosed farm 
Where a contract purchaser of a 
farm mortgaged some of his personal 
property as security for the contract 
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which was later foreclosed for t! 
full amount due thereon, and cror 
grown thereon were sold and tl 
proceeds paid to the vendor mortgi 
gee, it was held that such proceec 
should be applied on the amount du 
on the land contract, or if there : 
no indebtedness of this characte 
the proceeds should be used to r( 
duce the amount due on the mor 
gage.—^Pinconning State Bank ' 
Henry, 241 N.W. 913, 258 Mich. 44. 

14. XJ.S.—Schuelenburg v. Martin, i 
C.Kan., 2 P. 747, 1 McCrary 348. 
N.C.—Vick V. Smith, 83 N.C. 80. 

,15. Md.—Laeber v. Langhor, 45 Mi 
477. 

11 C.J. p 677 note 77. 

le. Ala.—Lynn v. Bean, 37 So. 61 
141 Ala, 236. 

17. Md.—^Dorsey v. Gassaway, 
Harr. & J. 402, 3 Am,D. 557. 
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the mortgagee from the mortgagor, although ex- 
ceeding the amount of the mortgage debt, will not 
constitute a payment, where the mortgagor does not 
direct that any of the deposits be applied to the pay¬ 
ment of the debt, and the mortgagee does not make 
any such application, the depositor checking against 
such deposits during the continuance of the mort¬ 
gage debt.^^ Monthly payments, made in consider- 
ation of an extension of the time for payment from 
month to month, will be applied on the mortgage 
indebtedness, and will not be treated as interest or 
as compensation for extensionsA^ 

Where there are several mortgages, and it does 
not appear how the mortgagor’s payments have 
been credited, they will be applied to the payment 
of the first mortgage.^O 

Incomej profits, or proceeds of mortgaged proper- 
ty. A mortgagee in possession must devote rents 
and profits derived from the mortgaged property to 
the discharge of the mortgage debt, unless the mort¬ 
gagor assents td a different appropriation.^i Like- 
wise, the proceeds arising from a sale of the proper¬ 
ty must be applied to the extinguishment of the 
mortgage debt, without any direction to that effect 
from the mortgagor and in the absence of an agree- 
ment to the contrary .22 If the property is sold by 
consent of the parties, and the money is paid to the 
mortgagee, it has been held that he has an abso¬ 
lute right to apply it to the mortgage debt, and it is 
beyond the power of the mortgagor to direct its ap- 
propriation to the payment of another debt owing 
to the mortgagee.23 When the mortgagor consents 
to the sale of the property, on consideration of the 
application of the proceeds to its debt, it is entitled 
to enforce such agreement,24 and the mortgagor 


may authorize the appropriation of the proceeds of 
part of the mortgaged property to unsecured debts, 
when no rights of third persons have intervened.25 
The mortgagee, on the other hand, is not required 
to collect the proceeds of a sale of the property by 
the mortgagor, in the absence of an express agree- 
ment to that effectas 

Where two or more notes, secured by a single 
mortgage, fall due on the same day, and the mort¬ 
gage fund is not sufficient to pay the entire amount 
of the notes, the notes should be paid pro rata out 
of the fund, unless some agreement or paramount 
equity would require a different mode of payment. 2 7 

If the mortgagor and the holder of a first mort¬ 
gage have agreed on the manner of appropriating 
the proceeds of the property, the holder of a sec- 
ond mortgage cannot compel a different appropria- 
tion,2S and a second mortgagee who has consented 
to a different application of the proceeds of sale 
cannot afterward insist that they be applied to the 
first mortgage.29 Also, where a mortgage as to the 
portion of the indebtedness secured creates a lien 
subordinate to a second mortgage, and as to the re- 
maining portion creates a prior lien, the holder of 
such mortgage is, as to the second mortgagee, bound 
to apply the proceeds of the same coming into his 
hands to the discharge of the portion of the indebt¬ 
edness as to which the prior lien exists.^O 

Where the mortgagee sells the property to pay 
the mortgage, he cannot deny the mortgagor^s title 
thereto.2i 

§ 334. Performance of Particular Conditions 

A mortgage, conditioned on the performance of a 
particular condition, Is discharged by a proper perform¬ 
ance thereof. 


X8. Wyo.—McCord v. Albany Coun- 
ty Nat. Bank, 48 P. 1058, 7 Wyo. 
9 . 

19. Mich.—Bateman v. Blake, 45 N, 
W. 831, 81 Mich. 227. 

20. Idaho.—Porter v. Title Guar- 
anty, etc., Co., 106 P. 299, 17 Idaho 
364, 27 L..R.A.,N.S., 111. 

Tex.—Marshall v. G. A. Stowers Pur- 
niture Co., Civ.App., 167 S.W. 230. 

21. Ark.—Caldwell v. Hali, 1 S.W. 
62, 49 Ark. 508, 4 Am.S.R. 62, 4 
Am.S.R. 64. 

11 C.J. p 678 note 83. 

22. Ala.—Monroe Stock & Exchange 
Co. V, Thanaes, 100 So. 348, 211 Ala. 
320—Leath v. Hancock, 98 So. 274, 
210 Ala. 374. 

S.C.—People's Bank v. Walker, 128 
S.E. 715, 132 S.C. 254. 

11 C.J. p 678 note 84. 

Oh order of commission firm 
Where mortgagor shipped mort¬ 


gaged cattle to commission firm, and I 
where the commission firm placed 
net proceeds in bank with instruc- 
tions to credit the amount “By di¬ 
rection of: H. [indorser of mortgage 
notes], a/c J. [mortgagor]. Deposit- 
ed by S. [commission firm]. To the 
following’bank: S. [owner of mort¬ 
gage notes]”—^and where advice card 
from bank in which the proceeds 
were so deposited to bank owning 
notes stated: ‘*We credit your ac- 
count $4,316.60 [amount of pro¬ 
ceeds]. By direction of: H. [in¬ 
dorser of mortgage notes], a/c J. 
[mortgagor]”—^the bank owning note 
was required to credit proceeds to 
mortgagor’s account toward pay¬ 
ment of mortgage note, and not to 
the account of the indorser of the 
notes, to be drawn out and used by 
it as it saw proper.—Stockyards Nat. 
Bank v. Wilkinson, Tex.Civ.App., 230 
I S.W. 1040, error refused. 
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23. Wis.—^Masten v. Cummings, 24 
Wis. 623. 

24. Cal. ^— California Winemakers’ 
Corp. V. Sciaroni, 72 P. 990, 139 
Cal. 277. 

25. Ark.—Hughes v. Johnson, 38 
Ark. 285. 

26. Tex.—Sherrill v. First State 
Bank of Rocksprings, Civ.App., 
293 S.W. 317, reversing 289 S.W. 
123, 

27. Kan.—^Aultman-Taylor Co, v. 
McGeorge, 2 P. 778, 31 Kan. 329. 

28. Tex.—First Nat. Bank v. Gerard, 
Civ.App., 40 S.W.2d 849. 

29. Wash.—^Presby v. Melgard, 94 P. 
641, 48 Wash. 689. 

30. U.S.~Davis V. Carlisie, 142 P. 
106, 73 C.C.A. 330, reversing 82 S. 
W. 682, 5 Ind.T. 83. 

31. S.C.—People^s Bank v. Walker, 
* 128 S.E. 715^ 132 S.C. 254.- . 
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Where a mortgage is conditioned to be satisfied 
on the performance of some particular condition, 
due performance of the condition discharges the 
mortgage.32 Thus, where a mortgage is given to 
secure the delivery of articles of merchandise at a 
certain time, and not to secure the payment of mon- 
ey, if the articles are not delivered at the stipulated 
time, but are afterward delivered and accepted, the 
lien created by the mortgage is thereby discharg- 
ed.23 However, the performance, to be effective, 
must be in accordance with the intention of the par¬ 
ties as expressed in the instrument.^^ Accordingly, 
a mortgage conditioned on the mortgagor’s appear- 
ance at the next term of court, and given to protect 
sureties on a recognizance bond, is not discharged 
by his appearance, if the case is continued and. the 
mortgage is properly kept alive by renewals.25 

Under some statutes, after breach of a condition 
in the mortgage, the mortgagor and his grantee have 
a legal right of redemption for a specified period of 
time, so that compliance with the condition after 
the breach thereof but within the time specified, im- 
mediately terminates the vital existence of the mort¬ 
gage and takes the title to the property from the 
mortgagee instanter.s® 

Termination of lease containing mortgage clause. 
Where a lessor elects to terminate the lease, in ac¬ 
cordance with its provisions, for breach of covenant, 
such election does not discharge the lien of a mort¬ 
gage contained in the lease, and given as security 
for the performance of the covenants on the part of 
the lessee.^*^ A conditional settlement for the rent 
and discharge of a mortgage clause in a lease is not 
effective where the prescribed conditions have not 
been performed.^^ However, where a mortgage is 


given to secure the performance of obligations a 
sumed under a lease, it will be discharged if tl 
terms of the lease are fulfilled at the expiration ( 
the term thereof, or if, during the term, the less( 
with the consent of the lessee, cancels the lease ar 
assumes possession of the demised premises.^^ 

§ 335. Indemnity Mortgages 

An indemnity mortgage is discharged by the mor 
gagor^s payment of the primary obiigation; but 
surety^s payment thereof does not have this effect, u 
less the parties so intend. 

Where a mortgage is given to indemnify tl 
mortgagee against a debt for which he is second 
rily liable, payment, by the mortgagor, of the de' 
or obiigation thus secured will discharge the mor 
gage lien;^® but payment by the surety will n^ 
have a like effect,^^ unless such was the intention < 
the parties.^^ However, where a surety pays tl 
debt for which he is surety and takes a new mor 
gage on the same property to secure to him the r 
payment of the money so paid, the first mortgage 
discharged.^^ Also, if the sureties assign the mor 
gage to the creditor for his security and he giv 
them a discharge of their liability as sureties, tl 
mortgage is discharged.^^ 

Where a mortgage is given to indemnify tl 
mortgagee for his indorsement of notes executed 1 
the mortgagor, and such notes are paid out of tl 
proceeds of new notes made by the mortgagor ai 
indorsed by the mortgagees for that purpose, tl 
mortgage is not discharged by payment of the orij 
inal notes, but continues in force as a security 
the mortgagees for the amount of the new note 
and in such a case it is proper to show that tl 
payment of the original notes with the proceeds < 


32. Okl.—^Arkansas Fuel Oil Co. v. 

McDowell, 249 P. 717, 119 Okl. 77. 
11 C.J. p 678 note 91, p 679 note 5. 

Drilling* well to specified deptb 
Where a mortgage on drilling 
eguipment is conditioned on the 
drilling of an oil well to a prescribed 
depth, the mortgage is fully satis¬ 
fied by the act of drilling to the 
agreed depth.—Arkansas Puel Oil 
Co. v. McDowell, supra. 

83. Me.—Butler v. Tufts, 13 Me. 302. 

34. N.Y.—Macy v. Kotta, 299 N.Y. 
S. 478, 252 App.Div. 435. 

Beduction of Principal of realty 
mortgage 

Where a chattel mortgage given as 
additional security provided for pay¬ 
ment of six thousand dollars in year- 
ly installments, to be applied on re¬ 
alty mortgage, which contained In¬ 
surance clause, and that, when Prin¬ 
cipal pf realty mortgage had been 


reduced to fifteen thousand five hun- 
dred dollars, chattel mortgage should 
be discharged, reduction of realty 
mortgage to fifteen thousand five 
hundred dollars by application there- 
on of flre Insurance money did not 
operate to discharge chattel mort¬ 
gage,—^Macy V. Kotta, supra. 

35. Mich.—^Crawford v. Vinton, 62 
N.W. 988, 102 Mich. 83. 

3& Me.—James B, Drake & Sons v. 
Nickerson, 121 A. 86, 123 Me. 11. 

37. Minn.—^Ludium v. Rothschild, 43 
N.W. 137, 41 Minn. 218. 

38. Minn.—Gage v. G. W. Van Dusen 
& Co., 194 N.W. 769, 156 Minn. 332. 

39. Cal.—Miller v. Salomon, 281 P. 
89, 100 Cal.App. 756. 

40. Minn.—Harrington v. Samples, 
30 N.W. 671, 36 Minn. 200. 

11 C,J. p 678 note 95. 

41. N.C,—^Knight v. Rountree, 6 S.E. 
762, 99 N.C, 389. 

11 C.J. p 67-8 note 96. 
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Fayment partially with fxinds fa 
nished by sureties 
Trust deeds securing sureti 
against loss on a forthcoming boi 
and requirihg the trustee to sell t 
property on request if they were i 
quired to pay off the bond or ai 
part thereof, were not discharged 1 
the principars payment of t 
amount thereof, where part of t 
amount paid was actually furnish 
the Principal by the sureties.— Flei 
ing V. Branham, 139 S.E. 267, 1 
Va. 510. 

42. lowa.—^Packard v. Kingman, 
lowa 219. 

Mass.—Bryant v. Pollard, 10 Ali 
81—^Davis V. Maynard, 9 Mas 
242. j 

43. Me.—Paul v. Hayford, 22 "i/. 
234. 

44. Me.—Sunoner v. Bachelder, 
Me. 35. 
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the new notes was not designed to extinguish the 
mortgage.^5 

§ 336. Tender 

a. In general 

b. Form and sufficiency in general 

c. Time of making 

d. By whom and to whom made. 

e. Keeping tender good 

a. In General 

The lien of the mortgage may be discharged by a 
proper tender of payment. 

Although the debt secured by a mortgage contin¬ 
ues in existence until paid, notwithstanding a tender 
of such debt and refusal thereof by the mortgagee 
or person authorized' to recover the same,^® the 
mortgage lien will be discharged by a proper tender 
of payment.^'^ Tender ipso facto puts an end to the 
interest of the mortgagee, and restores the sole 
right of possession to the mortgagor,^^ and a mort¬ 
gagee who refuses to restore the property on proper 
tender is liable for conversion.^^ 

Destruction after tender. The loss falis on the 
mortgagee who has refused to return the mortgaged 
chattels after a tender of the amount due, in case 
the chattels are destroyed.^® 

b. Form and Sufficiency in General 

The. tender must be in good faith, unconditfonal, in 
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compliance with the mortgage, and for the proper 
amount. 

In order that a tender may operate to discharge 
the mortgage lien, it must clearly appear that it was 
fairly made and deliberately and intentionally re¬ 
fused that it was made unconditionally,^^ jn 

compliance with the condifions of the mortgage, 
and in good faith, with ability on the part of the 
person making it to comply therewith.54 An offer 
in writing to pay the amount due has been held to 
be a sufficient tender.55 The source from which the 
tendered money comes is immaterial so long as the 
mortgagee could have obtained payment by accept- 
ing the tender.56 However, tender of the notes of 
a third person in satisfaction of the mortgage debt 
does not constitute a satisfaction of the mortgage, 
although the mortgagee had agreed to accept them 
previous to the making of the tender.57 Likewise, 
a mortgagoFs proposal to turn over to the mort¬ 
gagee the unindorsed check of a purchaser of the 
mortgaged property does not constitute a tender of 
the amount of money named in the check.^S 

A levy on the property by the mortgagee has been 
held to be a recognition of the validity of a prior 
tender by the mortgagor of the amount due on the 
mortgage debt.^^ 

Amoimf. The full and e:f^act amount due accord- 
ing to the terms of the mortgage must be tender¬ 
ed,including, if the mortgage so provides, the cost 
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45. Conn.—Pond v. Clarke, 14 Conn. 
334. 

N.Y.—Chapman v. Jenkins, 31 Barb. 
164. 

11 C.J. p 679 note 1. 

46. Wash.—Thomas v. Seattle 
Brewing, etc., Co., 94 P. 116, 48 
Wash. 560, 125 Am.S.R. 945, 15 L. 

R. A.,N.S.. 1164, 15 Ann.Cas. 494. 

11 C.J. p 679 note 4. 

47. Idaho.—Schleiff v. McDonald, 
264 P. 866, 867, 45 Idaho 620, cit- 
ing Corpus Juris. 

Mich.—Avery v. Midwest Commer- 
cial Credit Co., 236 N.W. 798, 254 
Mich. 324. 

Tex.—Meyer & Kiser v. French, Com. 
App., 288 S.W. 405, reversing 
French v. Meyer & Kiser, Civ.App., 
277 S.W. 1114—Texas Auto Co. 
V. Clark, Civ.App., 12 S.W.2d 655— 
Plorence v. Warren, Civ.App., 293 

S. W. 226. 

11 C.J. p 679 note 6. 

48. Cal.—Moscovitz v. Le Francois, 
8 P.2d 1049, 1051, citing Corpus 
Juris. 

Me.—Williams v. Dunn, 115 A. 276, 
120 Me. 506. 

49. Mass.—Bacon v. Hooker, 54 N.E. 
253, 173 Mass. 554. 

.11 C.J. p 679 note 6. 


50. Ala.—Goodman v. Pledger, 14 
Ala. 114. 

51. Mich.—Schmittdiel v. Moore, 79 
N.W. 195, 120 Mich. 199. 

Wash.—Thomas v. Seattle Brewing, 
etc., Co., 94 P. 116, 48 Wash. 560, 
125 Am.S.R. 945, 15 L.R.A.,N.S., 
1164, 15 Ann.Cas. 494. 

52. S.C.—^McNeal v. Herring, 152 S.- 
E. 189, 155 S.C. 187. 

11 C.J. p 679 note 12. 

Tender not effective 
Where mortgagor had delivered 
property, in violation of mortgage, 
to broker, who had acted as agent 
for mortgagee and assignee of mort¬ 
gage, tender of payment of amount 
due on condition that property be re- 
turned was not effective tender, in 
absence of right of mortgagor to im- 
pose such a condition.—Kruger v. 
Vernon, 238 P. 1062, 73 Cal.App. 476. 

53. Minn.—Coffin v. Reynolds, 21 
Minn. 456. 

11 C.J. p 679 note 13. , 

54. Cal.—Horan v. Harrington, 62 P. 
400, 130 Cal. 142. 

Mich,—Potts v, Plaisted, 30 Mich. 
149. 

11 C.J. p 679 note. 14. 

55^ Or.—^Bartell v. Lope, 6 Or. 326. 
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56. Mich.—Eslow v. Mitchell, 26 
Mich. 500. 

57. Miss.—Coleman v. Low, 13 So. 
227. 

58. Kan.—Morrison v. Montgomery, 
168 P. 674, 101 Kan. 670. 

59. Mich.—Daugherty v. Byles, 1 N. 
W. 919, 41 Mich. 61. 

60. Wis.—Friedman v. Wisconsin 
Acceptance Corporation, 210 N.W. 
831, 192 Wis. 58. 53 A.L.R. 758. 

11 C.J. p 679 note 19. 

Tender insufdcient 
A tender of the amount due on a 
particular note is insufficient where 
the mortgage also secures the 
amount due on a note previously 
exeeuted.—Martin v. Covington, Tex. 
Civ.App., 21 S.W.2d 363, error dis- 
. missed. 

Tender sufficient 

Tender of the amount due on two 
mortgages was held to be sufficient 
to discharge the liens of both of 
them.—^Union Bank & Trust Co, v. 
Wieck, 29 P.2d 384, 96 Mont. 132. • 
Amount due ou unsecured debt 
Mortgagee cannot make acceptance 
of payment by subsequent purchaser 
of mortgaged crop conditional on 
payment of mortgagor^s unsecured 
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of Insurance,®^ and interest,®^ although if the debt 
secured bears usurious interest, a tender of the 
Principal, without interest, will be good.^3 jf the 
mortgage has been assigned to a third person who 
holds the same for the amount that he has paid with 
interest, a tender of that amount will extinguish 
the mortgage lien and give the mortgagor right of 
possession.®^ 

Where the tender is made after proceedings have 
been commenced to enforce the mortgage, it must 
include reasonable and necessary costs and expens- 
es,^5 including an attorney’s fee, if that is stipulat- 
ed for in the mortgage.®^ So, costs and expenses 
must be included in a tender made after the holder 
of the mortgage has taken possession of the prop- 
erty under an insecurity clause,®*^ and in case the 
mortgagee seizes the property under such a clause 
before the debt is due, a tender of the principal with 
interest to date, and accrued costs, will discharge 
the mortgage lien, and interest need not be paid to 

the date of maturity.^S 

It has been held that, where a tender is made, the 
holder of the mortgage must have a reasonable op- 
portunity to look over the mortgage and accompany- 
ing papers to calculate and ascertain the amount 
due; and if such papers are not present he must be 
allowed a reasonable tiipe to get them and make the 
calculation; he cannot be bound at the hazard of 
losing his entire debt to carry at all times in his 
head the precise amount due on any particular 
day.®^ 

Waiver or prevention of tender, A mortgagee 
may waive a legal tender of the amount due,*^® as 
where he prevents an actual and formal tender by 
refusal to accept it, and by asserting that a larger 
amount is due.*^! So, a mortgagee cannot insist that 
a tender should have been made where his agent 


by false statements misled the mortgagor into fail- 
ing to make a tender,*^2 and the mortgagee may 
waive a legal tender of the amount due him by ren- 
dering an incorrect account, coupled with the state- 
ment that unless it is paid he will accept nothing; 
but if he honestly believes the account he renders is 
correct, and insists on payment of it in that belief, 
and if that belief, although erroneous, is based on 
reasonable grounds the refusal of a tender of the 
amount actually due will not discharge the mortgage 
lienJ^ Under some statutes the person to whom a 
tender is made must at the time specify any objec- 
tion he may have to the money, instrument, or prop¬ 
erty, or he is deemed to have waived it.'^^ 

Tender by second mortgagee, Where a first 
mortgagee has replevied property from a second 
mortgagee after the latter^s refusal to deliver on de- 
mand, the second mortgagee must add the costs 
incurred in the replevin suit to the amount he must 
tender to release the lien of the first mortgage 
but the second mortgagee need only tender the pre- 
scribed statutory tosts, even though the mortgage 
contains a stipulation entitling the mortgagee to 
more extensive costs. ^6 

c. Time of Making 

In the absence of statute, an effective tender may 
be made on the day the mortgage is due, or, if the mort¬ 
gagee has obtained or is seeking to obtain possession, 
it may be made before maturlty; but an effective tender 
cannot be made after default, unless the mortgagor is 
in possession of the property. 

A mortgage is discharged by a tender of the 
amount secured thereby on the day the mortgage is 
due,’^'^ and a mortgagee who refuses to accept such 
a tender is liable in trover for not restoring the 
goods, as is shown above in §§ 219, 220. If the 
time of payment is extended on a valid considera- 
tion, a tender made within the time as extended is 


debt also.—Barton v. Lary, Tex.Civ. 
App., 283 S.W. 920. 

61. Wis.—Friedman v. Wisconsin 
Acceptance Corporation, 210 N.W. 
831. 192 Wis. 58, 53 A.L.R. 758. 

62. S.C.—National Cash Register Co, 
V. Johnson, 125 S.E. 292, 130 S.C. 
296. 

11 C.J. P 680 note 20. 

63. Ala.—Shiver v. Johnston, 62 Ala. 
37. 

Md.—Lucas v. Latour, 6 Harr. & J. 

100 . 

64. Mich.—Stewart v. Brown, 12 N. 
‘W. 499, 48 Mich, 383. 

65. S.C.—^National Cash RegisterCo. 
V. Johnson, 125 S.E. 292, 130 S.C. 
296. 

11 C.J. p 680 note 24. 


66. Minn.—Reisan v. Mott, 43 N.W. 
691, 42 Minn. 49, 18 Am.S.R. 489. 

11 C.J. P 680 note 26. 

67. Mich.—Shattuck v. Cole, 52 N. 
W. 69, 91 Mich. 580. 

Tender insnfficient 
A tender before the debt was due 
after the mortgagee had seized the 
property to prevent its removal from 
the state, was held to be insufiicient 
where it did not include the expenses 
of seizing the property.—Hili v. 
Winnsboro Granite Corporation, 99 
S.E. 836, 112 S.C. 243. 

68. Mich.—Shattuck v. Cole, 62 N. 
W. 69, 91 Mich. 580. 

69. Mich.—Potts v. Plaisted, 30 
Mich. 149. 

70. S.C.—Lee v. Hili, 75 S.E. 273, 
92 S.C..114. 
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71. Mass.—Schayer v. Common- 

wealth Loan Co., 39 N.E. 1110, 163 
Mass. 322. 

11 C.J. p 680 note 29. 

72. Mich.—^Avery v. Midwest Com- 
mercial Credit Co., 236 N.W. 798, 
254 Mich. 324. 

73. S.C.—Lee v. Hili, 75 S.E. 273, 
92 S.C. 114. 

74. Cal.—Prentice v. Zumwalt, 13 P. 

2d 379, 124 CaLApp. 646. , 

75. Minn.—Benson Bank v. Hove, 47 
N.W. 449, 45 Minn. 40. 

11 C.J. p 680 note 31. 

76. S.D.—^De Luce v. Root, 80 N.W. 
181, 12 S.D. 141. 

77. Wash.—Thomas v. Seattle Brew- 
ing, etc., Co., 94 P. 116, 48 Wash. 
560, 125 Am.S.R. 945, 15 L.R.A.,N. 
S.. 1164, 15 Ann.Cas. 494. 

11 C.J. p 680 note 33. 
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sufiScientJ^ A tender made before the mortgage is 
due, and when the mortgagee is about to take pos- 
session of the prcperty,'^^ or has already taken pos- 
session thereof,^^ in accordance with a stipulation in 
the mortgage, will discharge the mortgage lien and 
reinvest the mortgagor with title to the property. 

After default In the absence of statutory provi- 
sions to the contrary,si the general rule is that a 
mere tender of the debt after breach of the condi- 
tion does not operate as a discharge of the mort¬ 
gage, so as to divest the legal title of a mortgagee 
in possession of the property, and if the mortgagee 
does not accept the tender the mortgagor’s only 
remedy is an equitable action to redeem,^^ ^he only 
effect of the tender at that time being to' stop the 
running of inter est and to protect from costs so 
long as it is kept good^S So, the right of the mort¬ 
gagee to maintain a replevin action for possession 
of the property for foreclosure purposes is not af- 
fected by a tender made after the Service of the re¬ 
plevin writ^^ However, where the mortgagor is in 
possession, and nq demand for possession has been 
made by the mortgagee,^® a tender of the amount 
due will discharge the mortgage lien, although made 
after default in the condition of the mortgage. In 
some jurisdictions where mortgages have been con- 
verted into mere liens, a tender of the debt after 
default, but before foreclosure and sale, has been 
held to have the same effect as a tender on the law 
day at common law, and releases the lien of the 

mortgage.S7 

d. By Whom and to Whom Made 

Tender may be made by a purchaser of the property, 
an agent of the mortgagor, or a junior mortgagee. It 
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may be made to a Joint mortgagee, an assignee of the 
mortgage, an agent of the mortgagee, or to constable 
serving a writ. 

A tender may be made by one who has purchased 
the property from the mortgagor, and, if it meets 
the requirements of a valid tender,and the rights 
of the person making the tender are made known 
to the mortgagee,^^ the mortgage lien wdll be dis- 
charged. Likewise, an unconditional tender by 
a purchaser at an execution sale of the mortgagor’s 
title and interest of the entire debt secured by the 
mortgage, the debt being due and the tender being 
kept good, divests the lien of the mortgage and en- 
titles the purchaser to the possession of the prop- 
erty.^^ Also, a duly authorized agent of the mort¬ 
gagor may make a tender,but the mortgagee must 
in such case have a reasonable opportunity to ascer- 
tain the agenfs authority.^^ While tender may be 
made by a junior mortgagee,^^ a tender by him, 
if accompanied by a demand for an assignment of 
the mortgage, does not extinguish the mortgage 
lien.9^ 

Tender may be made to one of several joint mort- 
gagees,®^ or to an assignee of the mortgage.^® 
Tender may also be made to an agent of the mort¬ 
gagee if he is authorized to receive payment of the 
mortgage debt,^*^ and a subagent who is instructed 
to take possession of the property has authority to 
accept a tender of the amount due.^® In a proceed- 
ing instituted in justice^s court, a tender to the con¬ 
stable serving the writ is sufficient.^^ 

e. Keeping Tender Good 

A tender need not be renewed and may be kept 
good by paying the money into court. 


78. IU.—^Pierce v. Hasbrouck, 49 111., 
23. I 

Mich.—^Baxter v. Spencer, 33 Mich. 
325. 

78. Mo.—Johnson v. Simmons, 61 
Mo.App. 395. 

Wis.—^Rice v. Kahn, 35 N.W. 465, 70 
Wis. 323. 

80. Mich.—Shattuck v.' Cole, 52 N. 
W. 69, 91 Mich. 580. 

Wis.—Rice v. Kahn, 35 N.W. 465, 70 
Wis. 323—Harder v. Hosp, 34 N. 
W. 145, 69 Wis. 288. 

81. Mass.—^Weeks v. Baker, 24 N.E. 
905, 152 Mass. 20. 

S.C.—Lowery v. Gregory, 38 S.E. 257, 
60 S.C. 149. 

82. Neb.—Tompkins v. Batie, 7 N. 
W. 747. 11 Neb. 147, 38 Am.R. 361. 

Wis.—Smith V. Phillips. 2 N.W. 285, 
47 Wis. 202. 

11 C.J. p 681 notes 40. 41. 

83. U.S.—Mitchell v. Roberts, C.C. 
Ark., 17 P. 776, 5 McCrary 425. 


84. Okl.—Secrest v. Wood, 224 P. 
349, 98 Okl. 60. 

85. Neb.—^Knox v. Williams, 39 N. 
W. 786, 24 Neb. 630, 8 Am.S.R. 220. 

11 C.J. p 681 note 43. 

86. Ala.—Maxwell v. Moore, 10 So*. 
444, 95 Ala. 166, 36 Am.S.R. 190. 

11 C.J. p 681 note 44. 

87. Wash,—^Thomas v. Seattle Brew- 
ing. etc., Co., 94 P. 116, 48 Wash. 
560, 125 Am.S.R. 945. 15 L..R,A.,N. 
S., 1164, 15 Ann.Cas. 1194. 

11 C.J. p 681 note 45. 

88. lowa.—Sheeler v. Porter Hard¬ 
ware Co., 142 N.W. 1019, 162 lowa 
6 . 

11 C.J. p 681 note 48. 

89. Wash.—Thomas v. Seattle Brew- 
ing, etc,, Co., 94 P. 116, 48 Wash. 
560, 125 Am.S.R. 945, 15 L.R.A., 
N.S.. 1164, 15 Ann.Cas. 494. 

90. Neb.—Gould v. Armagost, 65 N. 
W. 1064, 46 Neb. 897. 

91. Mass.—Schayer v. Common- 
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wealth Loan Co., 39 N.E. 1110, 163 
Mass. 322. 

92. Mich.—Eslow v. Mitchell, 26 
Mich. 500. 

93. S.D.—De Luce v. Root, 80 N.W. 
181, 12 S.D. 141. 

11 C.J. p 681 note 51. 

94. Mich.—Schmittdiel v. Moore, 79 
N.W. 195, 120 Mich; 199. ‘ 

11 C.J. p 681 note 52. 

95. Minn.—Flanigan v. Seelye, 55 N. 
W. 115, 53 Minn. 23. 

96. Mo.—Hase v. Schotte, 84 S.W. 
1014, 109 Mo.App. 458. 

11 C.J. p 681 note 57. 

97. Mass.—Bacon v. Hooker, 54 N.E. 
253, 173 Mass. 554. 

Tex.—Texas Auto Co. v. Clark, Civ. 

App., 12 S.W.2d 655. 

98b Mich.—^Wienskawski v. Wisner, 
72 N.W. 177, 114 Mich. 271. 

99. Mo.—Owens v. Kellum Coffee, 
etc., Co., 144 S.W. 1113, 162 Mo. 
j App. 667. 
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Where a tender has once been made and refused, 
it is Linnecessary, as a rule, to renew it, and espe- 
cially is this true where there is no indication that 
the refusal has been withdrawn or that a tender 
would be accepted; a payment into court is ali that 
is required in order to keep the tender good.i 
fact, while there is authority to the contrary,^ ac- 
cording to same authorities it is not even necessary 
to bring the money into court, in order to keep the 
tender good, where it was made before a breach in 
the condition.3 However, if the tender is not made 
until after the maturity of the mortgagfe debt, the 
general rule, at least in most of the jurisdictions in 
which the mortgage vests title to the property in the 
mortgagee, is that the tender must be kept good by 
bringing the money into court.'^ On the other hand, 
in those jurisdictions in which a mortgage does not 
vest title in the mortgagee, but only creates a lien 
in his favor, it is held that, when a mortgagor 
makes an unconditional tender, even after default, 
the lien of the mortgage is discharged whether the 
tender is kept good and the money paid into court 
or not and this rule also obtaiiis in some jurisdic¬ 
tions in which the legal title to mortgaged chattels 
is regarded as vesting in the mortgagee.^ 

It has been held that, where a mortgagee refuses 
to accept certain property from the debtor in full 
satisfaction of the indebtedness on the mortgagor’s 
tender, in accordance with his agreement, the debt 
is not thereby satisfied and the lien discharged, if 
the mortgagor does not make a further and contin- 
uous tender of the propertyJ 

Where the effect of a tender is the extinguish- 
'ment of the mortgagee’s rights, it is not essential 

1. Ind.—^Doering v. Schneider, 128 
N.E. 936, 74 Ind.App. 294. 

2. Ala.—Hamaker v. Bynum, 34 So. 

405, 137 Ala. 391—^Prank v. Pick- 
ens, 69 Ala. 3.69. 

3. Neb.—Tompkins v. Batie, 7 N.W. 

747, 11 Neb. 147, 38 Am.R. 361. 

11 C.J. p 682 note 63. 

4. Okl.—Smith-Wogan Hardware, 
etc., Co. V. Bice, 125 P. 456, 34 Okl. 

294, 296, Ann.Cas.l914C 274. 

11 C.J. p 682 note 64. 

5^ Wash.—Thomas v. Seattle Brew- 
ing, etc., Co., 94 P. 116, 48 Wash. 

560, 125 Am.S.R. 945, 15 L..R.A.,N. 

S., 1164, 15 Ann.Cas. 494. 

6. Minn.—Moore v. Norman, 45 N. 

W. 857, 43 Minn. 428, 433, 19 Am.S. 

R. 247, 9 L.R.A. 55. 

'7, Ga.—Messenger Pub. Co. v. 

Overstreet, 137 S.E. 125, 36 Ga. 

App. 458. 

8. Me.—James B. Drake & Son v. 

Nickerson, 121 A. 86, 88, 123 Me. 

11, citing Corpus Juris. 


that the tender be kept good.® Where, however, it 
is necessary for the tender to be kept good, this may 
be done by retaining the money which has been of- 
fered to the mortgagee, subject to his order, for the 
avowed purpose of paying off the mortgage debt 
and paying it into court at the trial.^ It has been 
indicated that a payment into.couirt, in order to keep 
the tender good, must be unconditional.^^ 

Under a statute authorizing the mortgagor to 
bring replevin if the property is not restored forth- 
with on payment or tender, it^ has been held that the 
money due‘ on the mortgage need not be brought in¬ 
to court.i^ 

§ 337. - Right of Mortgagor to Possession 

of Mortgage and Note on Tender of 
Payment 

The mortgagor is entitied to possession of the mort¬ 
gage and note on a vaiid tender of payinent. 

The mortgagor has a right, on tender of the 
amount due, to demand a surrender of the mortgage 
and the note secured thereby.^^ ^ 

§ 338. Change in Form of Debt or Terms of 
Payment 

Qenerally, a mortgage is not terminated by a change 
in the form of the debt or terms of payment. 

Since a mortgage is regarded as security for the 
debt and not merely the instrument evidencing the 
debt, while the original debt remains, the mortgage 
is not defeated by a change in the form of the debt 
or in the evidence thereof, but continues as security 
for the debt in its new form,!® Accordingly, a 
change from a simple contract debt to a personal 

he impair his right to a lien by a 
transfer of notes, given in evidence 
of the goods sold, to a bank as col- 
lateral, and thereafter reacquiring 
the same, since the transfer of the 
notes in both cases carried with it 
such rights in the mortgage as the 
owner of the notes had.—Moore-Hu- 
stead Co. v. Joseph W. Moon Buggy 
Co., Tex.Civ^pp., 221 S.W. 1032. 

Acceptance of recognizance iu lieu of 
note 

The surrender of a mortgage note 
and the acceptance of a recognizance 
in lieu thereof does not discharge 
the mortgage.—Thurber v. Jewett, 3 
Mich. 295. 

In assignment of lease for which 
mortgage is security 
Lessee’s assignment of lease sub¬ 
ject to consent of lessors, on which 
assignment lessors indorsed their 
consent on condiaon of assignee’s 
agreement to pay rental called for 
by lease as modified, to be bound by 
terms and conditions thereof, that 


9. Wis.—Rice v. Kahn, 35 N.W. 465, 
70 Wis. 323. 

10. S.C.—McNeal v. Herring, 152 S. 
B. 189, 155 S.C. 187. 

11. Mass.—^Weeks v. Baker, 24 N.E. 
905, 152 Mass. 20, explaining Rob- 
erts V. White, 15 N.E. 568, 146 
Mass. 256. 

12. S.C.—Spears v. Fields, 52 S.E. 
44, 72 S.C. 395. 

11 C.J. p 682 note 70. 

13. Idaho.—Gunnell v. Largilliere 
Co., Bankers, 269 P. 412, 414, 46 
Idaho 551, quoting Corpus Juris. 

Minn.—Farmers’ & Merchants* State 
Bank of West Concord v. Num- 
medahl, 207 N.W. 313, 166 Minn. 
144. 

11 C.J. p 682 note 72. 

Acceptance and transfer of notes 
Where goods were sold under a 
conditional contract, declared by 
statute to be a mortgage, seller did 
not waive his lien by taking notes in 
evidence of the goods sold, nor did 
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judgment against the mortgagor will not have that 
cffect, so long as the judgment remains unsatis- 
fied,i^ unless the circumstances are such as to show 
an intention of the parties to substitute the judg¬ 
ment for the mortgage security.^s A fortiori the 
mere commencement of suit on the mortgage note 
will not operate to discharge it,i6 and as against one 
who has converted part of the property the lien of 
the mortgage is not lost by seeking judgment on the 
debt and obtaining a foreclosure resulting in a de- 
ficiency judgment against the mortgagor.^^ 

An extension of time of payment on the note se- 
cured,!^ or the release of a surety thereon,^® does 
not amount to a waiver or termination of the mort¬ 


gage lien. 

A junior mortgagee does not acquire any vested 
right in the contract between the mortgagor and a 
prior mortgagee so as to preclude them from mak- 
ing changes therein.-^ 

§ 339. - Giving New or Renewal Note 

A mortgage Is not terminated by the giving of a new 
or renewal note, unless the parties so intend. 

The giving of a new note in renewal of, or in 
substitution for, that originally given as evidence 
of the mortgage debt does not of itself discharge the 
.mortgage,even though the renewal note is for a 
slightly increased amount,22 and it is immaterial 


term of lease should be extended for 
certain period, that rental should be 
reduced in specified sum, that as- 
signee should carry elevator Insur¬ 
ance, and that assignee, as purchaser 
of personaity in premises, should 
take them subject to mortgage secur- 
ing lease was not in legal effect a 
new lease such as to extinguish old 
lease and discharge chattel mortgage 
securing it.—Gordon v. Pfeiffer, 274 
P. 578, 96 Cal.App. 607. 

Stirety’s note and mortgage not sa- 
perseded 

Where A signs a note as surety 
for B, payable to C, and gives a 
mortgage to secure the note on 
which he is surety, and B also gives 
a mortgage to secure the note, and 
before the maturity of the note A 
and B enter into a written contract 
with C that B is to sell ali his cattle 
to -D at a given price, payment for 
the same to be applied on the note, 
and A agrees that, if the money re- 
ceived is insufficient, he will give his 
individual note due in six months 
and secured by mortgage, and B’s 
cattle are sold and the money so ap¬ 
plied, and there remains a deflciency 
on A’s refusal to carry out the sub- 
secLuent contract, it was held that 
such contract did not supersede and 
cancel the original note and mort¬ 
gage, and that C had a right to fore- 
close.—^Dunn v. Hite, 195 P. 1078, 27 
N.M. 53. 

14. U.S.—^American Trust Co. v. W. 
S. Doig, Inc., C.C.A.Va., 23 F.2d 
898. 

Ala.—Logan v. Smith Bros. & Co., 63 
So. 766, 9 Ala.App. 459, certiorari 
denied Ex parte Logan, 64 So. 570, 
185 Ala. 525. 

111.—Beckman v. Alberts, 178 N.B. 

367, 346 111. 74. 

11 C.J. p 683 note 80. 

15. N.T.—Butler v. Miller, 1 Den. 
407. 

16. Or.—^Weatherly v. Hochfeld, 286 
P. 588, 133 Or. 136. 

11 C.J. p 683 note 82. 

Contra statement explained 
• (1) It has been said that “when 


one brings an action at law upon the 
note, he is deemed to have waived 
the mortgage.'*—Hawkins v. Fuller, 
240 P. 549, 550, 116 Or. 433. 

<2) In a case which followed the 
rule advanced in the text, the court 
in considering the above language 
said: “The conclusion reached in 
that case was undoubtedly sound, 
but such statement cannot be fol¬ 
lowed as a hard and fast rule, for 
to do so would be in direct violation 
of Or. L. § 429. Certainly the mere 
commencement of such an action 
does not constitute a waiver of se¬ 
curi ty.—^Weatherly v. Hochfeld, 286 
P. 588, 133 Or. 136. 

17. Wash,—German-American State 
Bank v. Seattle Grain Co., 164 P. 
443, 89 Wash. 376. 

18. Tex.—Mayers v. McNeese, Civ. 
App., 71 S.W. 68. 

Extension of lien 

An agreement extending lien of 
mortgage is valid and binding as to 
all parties.—Bank of California v. 
McCoy, Cal.App., 72 P.2d 923. 

19. Tex.—Mayers v. McNeese, Civ. 
App., 71 S.W. 68. 

20. Ariz.—Buerger Bros. Supply Co. 
v. EI Rey Furniture Co., 40 P.2d 
81, 85, 45 Ariz. 1, quoting Corpus 
Juris. 

11 C.J, p 683 note 86. 

21. U.S.—Hodiamont Bank v.. Liv- 
ingstone, C.C.A.M 0 ., 35 F.2d 18. 

Idaho.—Gunnell v. Largilliere Co., 
Bankers, 269 P, 412, 46 Idaho 551. 
Ind.—Kirkpatrick Grain Co. v. Farra- 
ers-Merchants State Bank of Darl- 
ington, 200 N.B. 714, 101 Ind.App. 
673, 

lowa.—Johnson v. Turnholt, 203 N. 
W. 715, 199 lowa 1331—Persinger 
Garage Co. v. Caminsky, 176 N.W. 
794, 188 lowa 901. 

Kan.—Silver Lake State Bank v. 

George, 181 P. 574, 105 Kan. 129. 
Mich.—Stram v. Jackson, 226 N.W. 

888, 248 Mich. 171. 

Minn.—Munson v. Bensel, 211 N.W. 

838, 169 Minn. 434. 

Okl.—^Drum Standish Commission Co. 
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V. First Nat. Bank & Trust Co. 
of Oklahoma City, 31 P.2d 843, 168 
Okl. 400—First State Bank of 
Blanchard v. Armstrong, 248 P. 
1107, 119 Okl. 98—State v. Lone- 
wolf, 163 P. 532, 63 Okl. 166. 

S.D.—Guaranty State Bank, Clare- 
■ mont, V. Russell, 225 N.W. 53, 55 
S.D. 91—Hyde County State Bank 
V. State Bank of Seneca, 198 N.W. 
558, 559, 47 S.D. 316, quoting Cor¬ 
pus Juris. 

Tenn.—Hamblen Motor Co. v. Miller 
& Harle, 266 S.W. 99, 160 Tenn. 
602. 

Tex.—Davenport v. San Antonio Ma- 
chine & Supply Co., Civ.App., 59 
S.W.2d 207, error refused—First 
State Bank of Saltillo v. Ennis 
Title Co., Civ.App., 200 S.W. 1122. 
Wash.—Tahoma Pinance Co. v. Shan- 
non, 244 P. 271, 138 Wash. 90. 

11 C.J. p 682 note 73. 

Bepleviu actiou not barred 
A note executed for a balance due 
on a previous debt or demand is not 
an extinguishment of a mortgage 
given to secure the demand, and will 
not bar replevin for possession of 
the property described in mortgage 
after maturity of note.—State v. 
Lonewolf, 163 P. 532, 63 Okl. 166. 

Iiien of iudemuity mortgage uot ex- 
tiuguished 

Where maker of note executed a 
mortgage to protect one who signed 
the note as surety, and a bank as- 
signed the note to a third person 
and the surety assigned the mort¬ 
gage to the same person, and defend¬ 
ant gave such check for the amount 
of the note and the mortgage was 
assigned to him, and the surety de- 
stroyed the note and the maker of 
the old note executed the new note 
to defendant without the surety loin- 
ing, the lien of the mortgage was not 
extinguished.—Persinger Garage Co. 
V. Caminsky, 176 N.W. 794. 188 lowa 
901. 

22. lowa.—^Liscomb State Sav. Bank 
V. Akers, 197 N.W. 890, 197 lowa 
706. 

11 C.J. p 683 note 74. ' 
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that there is no express agreement of the parties 
that the mortgage shall continue as security.^^ 
However, if the parties agree or intend that the 
new note shall discharge the mortgage lien, it will 
be given that effect,^^ and a subsequent creditor of 
the mortgagor may obtain a cancellation of the 
original note and mortgage.25 The burden is on 
the mortgagor to show such agreement or inten- 
tion,26 and the intention of the parties is a ques- 
tion for the jury.2'7 

When a new note is given in settlement of a bal- 
ance due on mutual running accounts, of which a 
debt secured by a prior mortgage forms only a 
part, it is a satisfaction, and not a renewal, of the 

mortgage.28 


§ 340. Giving New or Additional Security 

A mortgage is not ordinarily terminated by the giv¬ 
ing of new or additionai security, uniess the parties so 
intend. 

The validity of a chattel mortgage is not affected 
by the fact that the mortgagee holds independent 
collateral security,^9 and the taking of new or ad¬ 
ditional security to secure the same debt and cov- 
ering the same property as a prior chattel mortgage 
does not, of itself, and in the absence of an agree¬ 
ment or understanding to that efifect, operate to re- 
lease or discharge the prior mortgage,^9 or to de- 
stroy the priority obtained by virtue of the original 
mortgage.31 The same rule has been held to ap- 
ply where the second mortgage is for an increased 
amount,92 or where it secures an additional claim,33 


23. U.S.—Hodiamont Bank v. Liv- 
ingstone, C.C.A.Mo., 35 P.2d 18. 

24. La.—^Bloomenstiel v. Tridico, 
App., 156 So. 790. 

Okl.—^Ambrister v. Dalton, 168 P. 

231, 66 Okl, 158. 

11 C.J. p 683 note 75. 

25. La.—^Bloomenstiel v. Tridico, 
App., 156 So. 790. 

After exLdeavor to purchase 
Endeavor on part of holder of note 
secured by mortgage on maker’s au- 
tomobile to buy from another a note 
secured by mortgage on same auto- 
mobile was no recognition that such 
other note had not been extinguished, 
and hence holder was entitled to 
have such note canceled on ground 
that it was extinguished, where note- 
holder was not aware that other 
noteholder had taken over automo- 
bile from finance company and re- 
sold automobile to maker who ex- 
ecuted new note for unpaid balance. 
—^Bloomenstiel v. Tridico, La.App., 
156 So. 790. 

25. N.C.—Dawson v. Thigpen, 49 S. 

E. 959, 137 N.C. 462. 

11 C.J. p 683 note 76. 

27. Mich.—Cadwell v. Pray, 2 N.W. 
52, 41 Mich. 307. 

Mo.—Caldwell v. Sisson, 131 S.W. 
140, 150 Mo.App, 547. 

28. Minn.—Christofferson v. Howe, 
58 N.W. 830, 57 Minn. 67. 

29. Cal.—Pacific Nat. Agricultural 
Credit Corporation v. Wilbur, 42 
P.2d 314, 320, Quoting Corpas Ju¬ 
ris. 

11 C.J. p 683 note 88. 

SO. Ala.—^Leeth Nat. Bank v. Elrod, 
172 So. 104, 233 Ala. 340. 

Ariz,—Buerger Bros. Supply Co. v. 
EI Rey Purniture Co., 40 P.2d 81, 
45 Ariz. 1. 

Cal,—Pacific Nat. Agr. Credit Corpo¬ 
ration V. Wilbur, 42 P.2d 314, 320, 
2 Cal.2d 576, quoting Corpus Juris 
—-Schwartzler v. Lemas, App., 73 
P.2d 280—Bank of Callfornia v. 
McCoy, App., 72 P.2d 923. 

Ind.—^Kirkpatrick Grain Co. v. Parm- 


ers-Merchants State Bank of Dar- 
lington, 200 N.E. 714, 101 Ind.App. 
673. 

Kan.—Rath v. Ponsor, 219 P. 285, 286, 
114 Kan. 370, citing Corpus Juris. 
Minn.—Carity Motors v. Eichten, 249 
N.W. 190, 189 Minn. 310. 

N.C.—Bank of Duplin, Rose Hili 
Branch, v. Hali. 166 S.E. 526, 203 
N.C. 570. 

Okl.—Drum Standish Commission Co. 
V. First Nat. Bank & Trust Co. of 
Oklahoma City, 31 P.2d 843, 168 
Okl. 400. 

Tex.—Davenport v. San Antonio Ma- 
chine & Supply Co., Civ.App., 59 
S.W.2d 207, error refused—Cam- 
eron v, Carson, Civ.App., 249 S.W. 
526, 527, citing Corpus Juris. 

Va.—Fleming v. Branham, 139 S.E. 
267, 148 Va, 510. 

Wyo.—Megown v. Puller, 266 P. 124, 
38 Wyo. 211, rehearing denied 268 
P. 189, 38 Wyo. 211. 

11 C.J. p 683 note 89. 

Benewal of mortgage aud note 
Where mortgage indebtedness is 
extended by giving of renewal n^te 
and mortgage and surrender of orig¬ 
inal note, the debt and lien are sub- 
stance of transaction, notes and 
mortgages being in themselves mere- 
ly evidence of agreement between 
parties. Accordingly, under a stat¬ 
ute prescribing how lien of chattel 
mortgage may be discharged, execu- 
tion and delivery of renewal note 
and mortgage on same property ac- 
companied by return to mortgagor 
of original note and duplicate of 
original mortgage marked paid does 
not discharge lien of original mort¬ 
gage which had not been otherwise 
satisfied or released of record in com- 
pliance with statute.—^Walker v. 
Parmers’ Bank of Kendrick, 238 P. 
968, 41 Idaho 279. 

Beuewal of bili of sale aud note 
Holder of original bili of sale giv¬ 
en to secure specified debt and future 
advances did not relinquish lien as 
to indebtedness subsequently created 
by taking renewal note and new bili 
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of sale.—^Albany Loan & Pinance Co. 
V. Tift, 160 S.E. 661, 43 Ga.App. 789. 

mortgage securiug accommodatiou 
iudorsers not released 
Where accommodation indorsers 
protected by chattel mortgage gave 
individual notes and took delivery 
of accommodation notes, there was 
no relinquishment of mortgage se¬ 
curity.—Pat risco v. Nolan’s Point 
Amusement Co., 159 A. 620, 10 N.J. 
Misc. 397. 

Bights of purchaser not impaired 
A second chattel mortgage execut- 
ed to renew note secured by flrst 
mortgage did not create new obliga- 
tion, but merely perpetuated exlst- 
ing lien, and so did not impair rights 
of purchaser who took title to one- 
half interest in property subject to 
lien of first mortgage, notwithstand- 
ing that mortgagee had knowledge of 
purchase when second mortgage was 
executed. — Schwartzler v. Lemas, 
Cal.App., 73 P.2d 280. 

31. Cal.—Pacific Nat. Agr. Credit 
Corporation v. Wilbur, 42 P.2d 314, 
320, 2 Cal.2d 576, quoting Corpus 
Juris. 

11 C.J. p 684 note 90. 

32. Cal.—Pacific Nat. Agr. Credit 
Corporation v. Wilbur, supra. 

11 C.J. p 684 note 91. 

Depends on intention of parties 
Whether the giving of a second 
chattel mortgage for an increased 
amount was accompanied by such a 
settlement of the previously existing 
indebtedness as to constitute pay- 
ment thereof, and discharge the first, 
was held to be a question of fact, 
to be determined in the light of all 
the circumstances surrounding the 
transactions and showing the inten¬ 
tion of the parties.—In re Drag, D. 
C.Mich., 254 P. 474. 

33. Cal.—Pacific Nat. Agr. Credit 
Corporation v. Wilbur, 42 P.2d 314, 
320, 2 Cal.2d 576, quoting Corpn» 
Juris. 

Kan.—Rath v. Ponsor, 219 P. 285^ 
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or reduces the interest rate,34 or covers additional 
property^^ or property owned by another person;^® 
and property which is omitted from the new mort- 
gage is not released from a prior mortgage given to 
secure the same debt, in the absence of an under- 
standing that it shall have that effect.37 However, 
a mortgage has been held to be discharged by the 
giving of a new mortgage on the same property 
where there was a change in the person of the mort- 
gagor without the consent of the original mortga- 
gor,3S or a change in the person of the mortga- 
gee.39 So, also, the giving of a new note and mort¬ 
gage will operate as a discharge of the old security 
where such is the agreement or understanding of the 
parties,^® and the same rule applies where the new 
security is a real estate mortgage,or a pledge of 
a part of the mortgaged property,42 instead of a 
chattel mortgage. Howeyer, where an instrument 
constituting a pledge of personal property is given 
in lieu of the chattel mortgage, it will not, in the 
absence of the delivery of the articles pledged, re- 
lease the chattel mortgage where the statute pro¬ 
vides that no pledge is valid without delivery of the 
property to the pledgee.'*^ 

In some jurisdictions it has been held that a sec- 
ond mortgage for the same debt does not extinguish 
the first mortgage in the absence of an express re- 
lease, or at least a release implied from the terms 


of the mortgage, such as a covenant not to sue.'^^ 

Whether or not a new mortgage is taken with in- 
tent to discharge the old one is a question of fact for 
the jury,45 the burden of proof being on the party 
asserting that such was the agreement or intent;^® 
and it has been held that the giving of a new note 
and mortgage and the surrendering of the old makes 
a prima facie case."^^ The presumption is that the 
original note and mortgage are discharged when 
they have been surrendered and released and re- 
placed by a new note and mortgage on the same 
property.^8 The mortgagor may testify as to his in- 
tention in giving the new mortgage and note.'^^ 

§ 341. Resort to, or Release of, Other Secur¬ 
ity or Remedy 

A mortgage is ordinarily terminated where the mort- 
gagee reallzes the amount due thereon by resorting to 
other security. 

Where a mortgagee realizes on collateral security 
and applies to his own use a sufficient amount of the 
sum thus received to pay the mortgage, the mort¬ 
gage is discharged.5® Where an entire debt is se- 
cured by a mortgage on real estate and a part of it 
by a chattel mortgage, the chattel mortgage is dis¬ 
charged when the decree of foreclosure of the real 
estate mortgage becomes absolute but a pur- 
chase by the mortgagee at a sale on foreclosure of 


286, 114 Kan. 370, citingr Corpus 
Juris. 

11 C.J. p 684 note 92. 

34. Cal.—Pacific Nat. Agr. Credit 
Corporation v. Wilbur, 42 P.2d 314, 
320, 2 Cal.2d 576, quoting Corpus 
Juris. 

35. Cal.—Pacific Nat. Agr. Credit 
Corporation v. Wilbur, supra. 

Kan.—Rath v. Ponsor, 219 P. 285, 
286, 114 Kan. 370, citing Corpus 
Juris. 

11 C.J. p 684 note 93. 

Additional cattle covered 
Where bank took a mortgage on 
twenty-one head of cattle, and more 
than five months later took a new 
mortgage on sixty head under cir- 
cumstances indicating it was a re- 
newal, it was held that, in the ab¬ 
sence of evidence tending to show 
bank intended to release its lien on 
the twenty-one cattle, the jury could 
infer that the bank did not so in- 
tend, but intended to include them 
in the sixty head.—Kibble v. Rag- 
land, Mo.App., 263 S.W. 507. 

36. Miss.—Dean v. Boyd, 38 So. 297, 
86 Miss. 204. 

37. Tex.—Cameron v. Carson, Civ. 
App., 249 S.W. 526, 527, quoting 
Corpus Juris. 

11 C.J. p 684 note 95. 


38. Kan.—^Woodman v. Hunter, 36 P. 
713, 53 Kan. 393. 

39. Colo.—Herr v. Denver Milling, 
etc., Co.. 22 P. 770, 13 Colo. 406, 
6 L.R.A. 641. 

40. Ariz.—Buerger Bros. Supply Co. 
V. EI Rey Furniture Co., 40 P.2d 
81, 45 Ariz. 1.* 

11 C.J. p 684 note 98. 

Discharge of former mortgage in¬ 
tended 

A mortgage was held under the 
evidence to have been entered into 
as a new and independent transaction 
with the intent to extinguish a pre- 
vious mortgage.—^Holmes v. Eliis, 
225 P, 538, 99 Okl. 27. 

Kote and mortgage eztinguished 
Where mortgagee sold mortgagor’s 
automobile and note to another who 
resold automobile to mortgagor who 
executed new note and mortgage for 
balance due on first note plus carry- 
ing charges, the first note and mort¬ 
gage were held to have been extin- 
guished.—Bloomenstiel v. Tridico, 
La.App., 156 So. 790. 

41. Neb.—First Nat. Bank v. Guen- 
ther, 252 N.W. 395, 125 Neb. 807. 

11 C.J. p 684 note 99. 

42. Ga.—Farkas v. Albany Third 
Nat. Bank, 66 S.E. 926. 133 Ga. 755, 
26 L.R.A.,N.S., 496. 

1 11 C.J. p 684 note 1. 
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43. Cal.—Irwin v. McDowell, 34 P. 
708, 4 Cal.Unrep.Cas. 329. 

44. Ga.—Carlton Supply Co. v. Bat- 
tle, 83 S.E. 225, 142 Ga. 605, L.R. 
A.1916A 926. 

11 C.J. p 685 note 3. 

45. Okl.—^Ambrister v. Dalton, 163 
P. 231, 66 Okl. 158. 

11 C.J. p 685 note 4. 

46. Tex.—Cameron v. Carson, Civ. 
App., 249 S.W. 526, 527, quoting 
Corpus Juris. 

11 C.J. p 685 note 5. 

47. Mass.—Tracy v. Lincoln, 14 N.E. 
122, 145 Mass. 357. 

Mich.—Brown v. Dunckel, 8 N.W. 

537, 46 Mich. 29. 

11 C.J. p 685 note 6. 

48. Okl.—Drum Standish Commis- 
sion Co. V. First Nat. Bank & Trust 
Co. of Oklahoma City, 31 P.2d 843, 
168 Okl. 400—Ambrister v. Dalton, 
168 P. 231, 66 Okl. 158. 

49. Tex.—Mayers v. McNeese, Civ. 
App., 71 S.W. 68. 

50. Ala.—^Nelson v. Holcomb, 65 So. 
773, 187 Ala, 119. 

Ind.—^Farmsley v. Anderson Fdy., 
etc., Works, 90 Ind. 120. ^ 

11 C.J. p 685 note 9. 

51. Vt.—Calkins v. Clement, 54 Vt. 
635. 
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a real e state mortgage will not discharge a chattel 
mortgage given to secure the same debt.52 

Where the senior mortgagee having a mortgage 
for the same debt on the mortgagor’s homestead re- 
leases the mortgage on the homestead, such act does 
not render him liable to a junior mortgagee because 
other property must be exhausted before a resort 
could be had to the homestead,and the same doc- 
trine has been applied to a mortgage by a partner- 
ship covering both firm and individual property.^^ 

§ 342. Transfer or Other Disposition of Mort- 

gaged Property 

a. In general 

b. Transfer to mortgagee 

c. Seizure or conversion by mortgagee in 

general 

d. Seizure under attachment 

e. Seizure under execution 

a. In General 

Whde a mortgagee may not lose his lien by turning 
over legal possession of the property to the mortgagor's 
administrator, he may iose his lien by transferring titie 
to the mortgagor, and under some statutes his ilen on a 
crop is iost where he consents to or negligently permits 
its removai. 

A mortgagee does not lose his lien because, after 
having legally obtained possession of the mortgaged 
chattels, he turns them over to an administrator of 


the mortgagor solely for the purpose of saving de- 
lay and expense in reducing the property to cash.55 
However,- where a mortgagee having titie to the 
mortgaged chattels transfers titie thereto to the 
mortgagor giving him written evidence of unqual- 
ified ownership, he is estopped from thereafter as- 
serting as against a good faith purchaser from the 
mortgagor that there was no intention to release the 
property.56 Likewise, as is shown above in § 262, 
a mortgagee ordinarily waives* the mortgage lien by 
consenting to a sale of the property by the mortga¬ 
gor. 

Removai of crops. In the absence of a statute to 
the contrary, the lien of a crop mortgage does not 
terminate on the harvesting of the crop, unless the 
parties in their contract provide otherwise.^*^ Un¬ 
der the statutes in some jurisdictions, the lien of a 
mortgage on a growing crop is lost by a removai of 
the crop from the land after severance, with the 
consent of the mortgagee,^^ or through his failure 
to exercise reasonable diligence.^^ However, un¬ 
der such a statute, it has been held that the lien of 
the mortgage is not lost when the removai is tor- 
tious,®® whether removed by the mortgagor®^ or by 
a third person,®^ or where the crop is removed by 
the mortgagee for his better security;^^ or where 
the mortgagor removes it at the request of, and as 
agent of, the mortgagee with instructions to have 
the same stored in the latter^s name, even though 
the one receiving the crop under such circumstances 


52. lowa.—^Wilhelmi v. Leonard, 13 
lowa 330. 

53. lowa.—Tollerton, etc., Co. v. An- 
derson, 78 N.W. 822, 108 lowa 217. 

54 , Ga.—^Keese v. Coleman, 72 Ga. 
658. 

55, S.D. — Guaranty State Bank, 
Claremont, v. Russell, 225 N.W. 
53, 55 S.D. 92. 

50. Minn. — Walker v. Fitzgerald, 
196 N.W. 269, 157 Minn. 319, af- 
firmed 197 N.W. 259, 157 Minn. 
319. 

57. Idaho.—^Forbush v. San Biegro 
Fruit & Produce Co., 266 P. 659, 
46 Idaho 231. 

Mont.—Moccasin State Bank v. Wal- 
dron, 264 P. 940, 81 Mont. 679. 

Neb.—Eig-brett v. State, 196 N.W. 
700, 111 Neb. 388. 

Arraugrement to store grain as 
mortgagee’s was held to evidence 
taking possession rather than forfei- 
ture or waiver of mortgagee’s rights. 
—Silver v. McDonald, 215 N.W. 844, 
172 Minn. 458. 

Tortious removai 

Lien of crop mortgage continues, 
although mortgaged crops have been 
tortiously removed and disposed of. i 


—^Forbush v. San Diego Fruit & Pro¬ 
duce Co., 266 P. 659, 46 Idaho 231. 

58. Cal.—^I. S. Chapman & Co. v. 
Ulery; 59 P.2d 602, 15 Cal.App.2d 
452—Haber v. J. G. Boswell Co., 
20 P.2d 100, 130 Cal.App. 514— 
Bell V. Central Bank of Imperial 
Valley, 265 P. 551, 89 Cal.App. 551 
— Campodonico v. Santa Maria 
Bean & Grain Co., 260 P. 830, 86 
Cal.App. 339—^Ramsey v. California 
Packing Corporation, 201 P. 481, 
51 Cal.App. 617. 

11 C.J. p 673 note 6. 

History of legislation in California 
as to crop mortgages, considered.— 
Valley Bank v. Hillside Packing Co., 
267 P. 746, 91 Cal.App. 738. 

59. Cal,—Valley Bank v. Hillside 
Packing Co., supra, 

eo. Cal.—Pacific Fruit Exchange v. 
F. E. Booth Co., 283 P. 944, 103 
Cal.App. 54—Valley Bank v,' Hill¬ 
side Packing Co., 267 P. 746, 91 
Cal.App. 738—Campodonico v. San¬ 
ta Maria Bean & Grain Co., 260 P. 
830, 86 Cal.App. 339. 

Bemoval not tortlous 
A removai is not tortious as to a 
mortgagee, where the removai is by 
virtue of the sale of the crop by the 
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landlord of the mortgagor, pursuant 
to a provision of the lease, which 
was also made 'a part of the crop 
mortgaged.—Gates v. Tom Quong, 8*5 
P. 662, 3 CaLApp. 443. 

61. Cal.—California Packing Corpo¬ 
ration V. Stone, 222 P. 193, 64 Cal. 
App. 488. 

11 C.J. p 673 note 7. 

Tortious storiug of grain 

Mortgagee of growing crop of oats 
did not lose lien thereon by removai 
of oats from land, where mortgagor 
agreed to convey threshed grain to 
named warehouse, and store it there 
in mortgagee’s name, and instead 
tortiously stored it in his own name, 
took warehouse receipts, and ab- 
sconded, and warehouse, having no- 
tice of existence of mortgagee’s lien, 
took the crop subject to it.—Campo¬ 
donico v. San,ta Maria Bean & Grain 
Co., 260 P. 830, 86 Cal.App. 339. 

62. Cal.—Pacific Fruit Exchange v. 
F. E. Booth Co., 283 P. 944, 103 
Cal.App. 54. 

n C.J. p 673 note 8. 

€3. Cal.—Missouri State Life Ins. 
Co. V. Gillette, 12 P.2d 955, 215 
Cal. 709. 

11 C.J. p 673 note 9. 
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erroneously stored it in the name of the mortga- 
gor.®'^ Further, such a statute being for the pro- 
tection of those who stand in the position of bona 
fide purchasers, a consignee who makes advances 
on the crop while stili on the land where grown does 
so with notice, and is not entitled to superiority over 
the claim of the mortgagee.®^ 

Where a creditor of a lessee, who, without knowl- 
edge of the lessor, had a mortgage on the lessee’s 
crop, induced the lessee without false representa- 
tions to remove his grain to the creditores farm to 
be threshed and afterward attached it, he was not 
estopped to deny the continuance of the mortgagor^s 
lien after its removal from the land on which it 
was grown.6® 

b. Transfer to Mortgagee 

A valld transfer of the mortgaged property to the 
mortgagee may operate to extinguish the mortgage debt 
when the parties so intend. 

A purchase by, and a transfer of the mortgaged 
property to, the mortgagee absolutely, operates to 
extinguish the mortgage debt when that is the in- 
tention of the parties,®*^ at least where the mortga- 
gor has a legal right to transfer the property in this 
manner;68 fiut the transaction must be established 
as fully as any other transfer of property in pay- 
ment of a debt,®^ and the burden is on the mortga¬ 
gee to show that the sale was voluntarily made and 
that the consideration was fair.70 An agreement 
by a mortgagor to deliver the mortgaged property, 
or a specified portion thereof, in full payment of the 
mortgage debt imports a sufficient consideration to 
support the mortgagee^s promise to deliver up the 
mortgage and evidences of indebtedness.^i 

A mortgagee does not lose his lien by receiving 


the mortgaged property under an agreement to sell 
it with the privilege of retaining the amount of the 
mortgage from the price, the transaction constitut- 
ing a purchase of the equity of redemption in con- 
travention of the insolvency law;'^^ nor is his lien 
lost in such a situation where the mortgagor breach- 
es the contract and renders lawful performance by 
the mortgagee impossibleJ^ Also, where a mort¬ 
gagor executed a bili of sale of the property to the 
mortgagee, falsely representing that the property 
was free from ali liens except the mortgage, the 
bili of sale was held not to operate as a satisfac- 
tion of the mortgage 

Agreement for return of property to mortgagee, 
Where property is sold under an agreement that if 
it does not comply with the warranty it may be re- 
turned without payment, and it is returned as de¬ 
fective, a mortgage given to secure payment of the 
purchase price is discharged and a return of 
the property because unsatisfactory, and the sub- 
stitution of other property therefor, in accordance 
with an agreement between the parties, will not 
satisfy the mortgage and the note which it was giv¬ 
en to secure.76 

c. Seizure or Conversion by Mortgagee in Gen¬ 
eral 

A mortgagee walves his lien by a conversion of the 
property, or, as to third persons, by his failure promptly 
to enforce his lien after defauit. The debt Is satisfied 
to the extent of the value of the property either by his 
conversion thereof, or his seizure of It after defauit. 

A conversion of the mortgaged property to his 
own use by the holder of the mortgage satisfies the 
mortgage debt to the extent of the value of the prop- 
erty,'^’^ constitutes a waiver of the mortgage lien,*^^ 


64. Cal. — Campodonico v. Oregon 
Impr. Co., 25 P. 763, 87-Cal. 566. 

11 C.J. p 673 note 10. 

6t5. Cal.—Crosby v. Fresno Fruit 
Growers’ Co., 158 P. 1070, 30 Cal. 
App. 308. 

66. Cal.—Horgan v. Zanetta, 40 P. 
22, 107 Cal. 27. 

67. Tex.—Sussdorf v. Lee, Civ.App., 
2 S.W.2d 344, citing Corptis Juris, 
error dismissed. 

11 C.J. p 685 note 17. 

As agaiust acconunodation maker 
Acceptance of mortgaged automo- 
bile in full satisfaction of mortgage 
debt precludes recovery against ac- 
commodation maker of mortgage 
note.—Lewis v. Chain Inv. Co., Tex. 
Civ.App., 68 S.W.2d 517. 

ILieu not discharged 

Where a lumber mill operator 
mortgaged his lumber then on hand 
as well as ali lumber to be manu- 
factured for a two-year period to a 
Corporation doing a Wholesale lum¬ 
ber business, it was held that the 
mortgage lien was not discharged by 


the execution of a bili of sale for 
certain of the mortgaged lumber by 
the mortgagor to the mortgagee, 
where the sale was made to enable 
the mortgagor to discontinue the 
sawmill business and pay off his ob- 
ligations to certain employees and 
creditors.—^American Lumber & Ex- 
port Co. v. Love, 84 So. 559, 17 Ala. 
App. 251. 

68. Tex.—Starr Piano Co. v. Jim- 
merson, Civ.App., 279 S.W. 302. 

69. Kan.—Jones v. Franks, 6 P. 789, 
33 Kan. 497. 

Wis.—^Blakeslee v. Rossman, 43 Wis. 
116. 

70. Kan.—Jones v. Franks, 6 P. 789, 
33 Kan. 497. 

71. Okl.—^Edmisson v. Drumm-Flato 
Commn. Co., 73 P. 958, 13 Okl. 440. 

72. Vt.—^Enright v. Amsden, 40 A. 
37, 70 Vt. 183. 

73. Tex.—Overland Sales Co. v. 
Pierce, Civ.App., 225 S.W. 284. 

74. 111.—^Hamilton v. Seeger, 75 111. 
App. 599. 
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75. S.C.—^Wilkins v. Curry, 72 S.E. 
1019, 90 S.C. 128. 

Mortgage rendered functus officio 
When piano is sold under an in- 
stallment contract secured by a 
mortgage, and the piano is taken 
back because defective, and a new 
one substituted, the mortgage is ren- 
dered functus officio.—J. W. Jenkins 
Music Co. V. Wilson, Mo.App., 209 S. 
W. 987. 

76. Ark.—Jones v. Wolfort, 97 S.W. 
452, 80 Ark. 474, 117 Am.S.R. 101. 

11 C.J. p 686 note 24. 

77. Ark.—Haynes v. Gwin, 209 S, 
W. 67, 137 Ark. 387. 

Ind.—Shortal v. Standerford, 157 N. 

E. 109, 87 Ind.App. 167. 

S.C.—^Rentz v. Crosby, 94 S.E. 1053, 
108 S.C. 431. 

Tex.—^Williams v. Walker, Civ.App., 
290 S.W. 299, 301, citing Corpus Ju¬ 
ris. 

11 C.J. p 686 note 26. 

78. Cal.—Zarillo v. Le Mesnager, 
196 P. 902, 51 Cal.App. 44-2. 
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and effects an extinguishment thereof.'^^ Thus, 
where the mortgagee after condition broken takes 
possession of a part of the property and retaining 
the same assigns the mortgage to a third person, 
he is guilty of a conversion of such property, and 
the value thereof should be .applied in payment of 
the mortgage.^® So also a sale* after default in 
violation of statutory requirements is a conversion 
of the property which will operate to extinguish 
the lien of the mortgage,and the mortgagor will 
be credited with payment up to the value of the 
property, the debt being extinguished only to this 
extent.®^ However, the mortgagee is not considered 
to have exercised such control over the property as 
to defeat his lien because of an act of his agent 
against his express directions,^^ or because he takes 
possession under a claim of ownership,S^ or be¬ 
cause he, as landlord holding a mortgage on the 
household furniture of his tenant as security for 
rent, takes possession of the furniture on its aban- 
donment by the tenant and cares for it,^^ or because 
he uses the property temporarily with the assent of 
the mortgagor.^® 

While the mortgagee’s seizure of the property 
after default does not ipso facto extinguish the 
mortgage,yet if he retains possession after such 


seizure instead of foreclosing, the mortgage debt is 
satisfied to the extent of the value of the property 
so taken,^S uncertainty as to the value thereof being 
resolved against him,^^ except where the mortgagor 
has consented to such conduct on the part of the 
mortgagee,^® or where the mortgagee^s failure to 
sell is due to the fact that his right to the property 
is disputed by a third person and has not been de- 
termined,9i or where it is apparent that possession 
is taken merely to protect the security.^ 2 How¬ 
ever, a mortgage is not avoided or discharged by 
the failure of the mortgagee to foreclose immediate- 
ly on default,^^ or on default in the payment of one 
of several installments of the mortgage debt.94 

Where the mortgage gives the mortgagor only a 
qualified right to possession of the mortgaged prop¬ 
erty, laches of the mortgagee in failing to take 
prompt possession of the mortgaged property upon 
default in the payment of the debt secured, when it 
becomes due, will defeat the lien, as against third 
persons,^^ unless such persons have notice of the 
mortgage.9® However, if the instriiment is violated 
before maturity of the debt the mortgagee is not 
bound to take possession and may waive the breach 
without endangering his lien,^7 and as between the 
parties the lien is not lost by failure of the mort- 


79. Cal.—^Metheny v. Da vis, 290 P. 
91, 107 Cal.App. 137—Blodgett v. 
Rheinschild. 206 P, 674, 56 Cal. 
App. 728. 

Okl.—^Wilson Motor Co. v. Dunn, 264 
P. 194, 129 Okl. 211, 57 A.L.R. 17. 
11 C.J. p 674 note 16. 

Bule applies to assiguee of moxt- 
gage 

Rule as to extinction of lien by 
conversion is the same as to both 
mortgagee and mortgage assignee.— 
General Motors Acceptance Corpora¬ 
tion V. Hanahan, 143 S.E. S20, 146 S. 
C. 257. 

80. Mich.—Brong v. Brown, 3 N.W. 
291, 42 Mich. 119. 

81. Cal.—Metheny v. Davis, 290 P. 
91, 107 CaLApp. 137. 

Okl.—Parks v. Thompson & Wilker- 
son, 264 P. 607, 129 Okl. 256. 

11 C.J. p 686 note 35. 

82. N.Y.—Harrison v. Hali, 145 N.E. 
737, 239 N.Y. 51, reversing 202 N. 
Y.S. 626. 207 App.Div. 511. 

83. Vt.—Green v. Laclair, 99 A. 244, 
91 Vt. 23. 

84. Mich.—Card v. Fowler, 79 N.W. 
925, 120 Mich, 646, 

11 C.J. P 687 note 36. 

85. N.Y.—Lathers v. Hunt, 13 N.Y. 
S. 813, 16 Daly 349, 10 N.Y.S. 529, 
16 Daly 135, 9 N.Y.S. 494. 

80i. Md.—^Albert v. Lindau, 46 Md. 
334. 

87. Tex.—^Williams v. Walker, Civ. 


App., 290 S.W. 299, 301, citing Cor¬ 
pus Juris. 

11 C.J. p 686 note 27. 

Bepossessiou of automobile by seller 
Seller's repossession of automobile 
on which he holds a mortgage, with 
purchaser’s consent, for nonpayment, 
was held not to constitute acceptance 
thereof in settlement of debt, releas- 
ing purchaser from purchase notes 
and contract sued on.—Bernstein- 
i Lanford, Inc., v. Tieuel, La.App., 144 
So. 195. 

Zu South CaroUna | 

(1) It is held that if the mortga¬ 
gee converts all the property mort¬ 
gaged, and the value ‘ exceeds the 
debt, he must account to the mort¬ 
gagor for the excess, but, if there 
is an actual deficiency, he can de- 
mand nothing more of the mortgagor. 
—Fowler v. Goldsmith, 126 S.E. 4*31, 
131 S.C. 119~Rentz v. Crosby, 94 S. 
E. 1053, 1055, 108 S.C. 431, citing Cor¬ 
pus Juris. 

(2) The debt is satisfied, however, 
by mortgagee’s possession of mort¬ 
gaged chattel only where appropriat- 
ed to his own use.—General Motors 
Acceptance Corporation v. Hanahan, 
143 S.E. 820, 146 S.C. 257. 

(3) If the mortgage includes sev¬ 
eral subjects, and the mortgagee con¬ 
verts one of them only, such act does 
not of itself discharge the debt.— 
Rentz V. Crosby, supra. 

88. Ala.—Manchuria S. S. Co. v. 
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Harry G. G. Donald & Co., 77 So. 
12, 200 Ala. 638. 

N.Y.—Harrison v, Hali, 145 N.E. 737, 
239 N.Y. 51, reversing 202 N.Y.S. 
626, 207 App.Div. 511—^Altman v. 
Krumholtz, 172 N.Y.S. 126. 

11 C.J. p 686 note 28. 

89. Wash.—Palmer v. Cochrane Bro- 
kerage Co., 217 P. 1007, 126 Wash. 
169. 

90. S.C.—Working Men’s Bldg., etc., 
Assoc. V. Epstin, 53 S.E. 962, 73 
S.C. 575. 

91. N.Y.—Malone Third Nat. Bank 
V. Shields, 8 N.Y.S. 298, 55 Hun 
274. 

92. N.Y.—Beadleston v. Morton, 37 
N.Y.S. 663, 16 Misc. 72. 

93. S.D.—Pitts Agricultural Works 
V. Baker, 77 N.W. 586, 11 S.D. 342. 

11 C.J. p 686 note 32. 

94. 111.—^Woodward v. Donovan, 167 
111.App. 503. 

95. 111.—Bower v. Popp, 241 111.App. 
568—St. Louis Iron, etc., Works v. 
Kimball, 53 Ill.App. 636. 

98. 111.—-Blake-Silkwood Motor Co. 

V. Spires, 245 Ill.App. 148. 

97. 111.—Southern Illinois Nat. Bank 
of East St. Louis v. Thaxton, 224‘ 
IlLApp. 654. 

On violation of provision as to trans¬ 
fer of mortgage 

Even if a provision in a mortgage 
prohibits a transfer or sale by the 
mortgagor without the written con- 
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gagee to enforce it at once upon default.^S Under 
some statutes, while the status of the lien is not 
effected as between the parties,99 the lien of the 
mortgage is lost as against third persons if the 
mortgagee does not take possession of the property 
or ohtain a renewal of the mortgage within a prc- 
scribed period after the debt matures,l unless sucn 
third persons have notice of the mortgage.^ 

Where the mortgagee waives his lien by a con- 
version, as far as his rights against one claiming 
the right to possession of the property in a replevin 
action are concerned, it is immaterial whether the 
conversion took place before or after the com- 
mencement of the action.9 

While a second mortgagee may insist that the 
first mortgage be foreclosed in the manner provid- 
ed by statute, an irregular sale in good faith for the 
purpose of raising funds to discharge a mortgage 
debt does not constitute a waiver of a mortgagee’s 
rights as against the second mortgagee of the same 
property; the remedy of the second mortgagee in 
such case is an action in replevin or trover with the 
right to recover the property subject to, or the val- 
ue thereof, over and above, the obligation secured 
by the first mortgage.'^ 

d. Seizure under Attachment 

The decislons are In dlsagreement as to whether an 
attachment of the mortgaged property by the mortgagee 
constitutes a waiver of his lien. The mortgagee does 
not walve his lien by falling to object to an attachment 
of the mortgaged property by other creditors. 

The decisions are not uniform as to the effect of 
an attachment levied on the mortgaged property by 
the mortgagee.5 In some jurisdictions where a 
mortgage is regarded as transferring the legal title 
to the mortgagee, the fact that the mortgagee at- 
taches the property covered by the mortgage has 


been held to constitute a waiver of the mortgage 
lien,® even though the property is attached in an 
action on a debt other than the one secured by the 
mortgaged However, as between mortgagees it 
would seem that a first mortgagee does not waive 
his lien by attaching the property.® 

On the other hand, where the mortgage merely 
constitutes a lien on the property an attachment 
levied thereon by the mortgagee does not consti¬ 
tute a waiver of the mortgage lien,9 especially 
where the attachment suit does not go to judg- 
ment.l9 

In addition to the authorities making this dis- 
tinction it should be noted that in some jurisdic¬ 
tions the remedy by attachment is regarded as con¬ 
sistent with and may be pursued without waiver of 
the mortgage lien, without regard to whether title 
or a mere security is given by the mortgage and 
in some jurisdictions where, although the legal title 
is regarded as passing to the mortgagee, the mort- 
gagor has an equity of redemption which is sub¬ 
ject to execution, the mortgagee may attach such 
equity of redemption without waiving his mortgage 
lien.l2 In some jurisdictions where the lien theory 
prevails, the rule that an attachment by the mort¬ 
gagee does not have the effect of waiving the mort¬ 
gage lien is based on a statute giving the mortgagor 
an equity of redemption which may be levied on.i® 

D^^ty of mortgagee to assert claim against attach¬ 
ment. Under a statute permitting levy on the in- 
terest of the mortgagor in case certain conditions 
are complied with, the mortgagee is not required to 
take any steps for the sole purpose of shielding the 
debtor^s property.i'^ A mortgagee who learns of 
the levy of an attachment on the mortgaged prop¬ 
erty is under no obligation to notify the attaching 
creditor and get him to stop further proceedings 


sent of the mortgagree and authorizes 
the mortgagee to take possession in 
the event of a breach of this provi- 
sion, the mortgagee does not lose his 
lien as to third persons because he 
fails to.take possession upon such a 
default.—Blake-Silkwood Motor Co. 
V. Spires, 245 Ill.App. 148. 

98. Md.—Clemmitt v. Miehle Print- 
ing Press & Mfg. Co., 110 A. 713, 
136 Md. 385. 

99. 111.—Beckman v. Alberts, 178 N. 
E. 367. 346 111. 74. 

1. 111.—^Bower v. Popp, 241 Ill.App. 
563 . 

2. U.S.—^Wenstrand v. Albert Pick 
& Co.. C.C.A.I11.. 38 P.2d 25, cer¬ 
tiorari denied 50 S.Ct. 466, 281 U. 
S. 768, 74 L.Ed. 1175. 

8. Okl.—^Wilson Motor Co. v. Dunn, 

14 C.J.S.-63 


264 P. 194, 129 Okl. 211, 57 A.L.R. 
17. 

4. Minn.—Berkner v. D’Evelyn, 137 
N.W. 1097, 119 Minn. 246. 

5. Tariance of authorities cousid- 
ered and explained 

Or.—^Weatherly v. Hochfeld, 286 P. 
588, 133 Or. 136. 

e. Ala.—^Hill V. Hooper, 110 So. 323, 
21 Ala.App. 584. 

Me.—M. Steinert & Sons Co. v. Reed, 
108 A. 334, 118 Me. 403. 

11 C.J. p 687 note 41. 

7. N.H.—Haynes v. Sanborn, 45 N. 
H. 429. 

8. Mass.—^Wing v. Blshop, 9 Gray 
223. 

11 C.J. p 687 note 43. 

9. Tex.—^Walden v. Locke, Civ.App., 
49 S.W.2d 832. 

11 C.J. p 687 note 45. 

993 


10. lowa.—Stein v. McAuley, 125 N. 
W. 336, 147 lowa 630, 140 Am.S.R. 
332, 27 L.R.A.,N.S., 692. 

N.D.—Madson v. Rutten, 113 N.W. 
872, 16 N.D. 281, 13 L,.R.A.,N.S., 554. 

11. Kan.—^Kansas City Live Stock 
Commn. Co. v. Hamlin Bank, 101 
P. 617, 79 Kan. 761, 24 L.R.A.,N.S., 
490, 17 Ann.Cas. 956. 

11 C.J. p 688 note 47. 

12. Ala.—^Ex p. Logan, 64. So. 570, 
185 Ala. 525, 51 L.R.A.,N.S., 1068, 
Ann.Cas.l916C 405, denying certio¬ 
rari 63 So. 766, 9 Ala.App. 459. 

11 C.J. p 688 note 48. 

13. lowa.—Stein v. McAuley, 125 N. 
W. 336, 147 lowa 630, 140 Am.S.R. 
332, 27 L.R.A.,N.S., 692. 

14. lowa.—Collins v. Gregg, 80 N.W. 
562, 109 lowa 506. 
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in the attachment suit,i5 and his failure to object to 
the taking of the property by the sheriff does not 
constitute a waiver of his right to possession un¬ 
der the mortgage lien.l® Consent to a levy on part 
of the mortgaged property will not prevent a mort- 
gagee from enforcing his claims against the re- 
maining part.^*^ 

e. SeizTire under Execution 

A mortgagee does not ordinarily waive his lien by 
levying an execution against the mortgaged property. 

The levy on the mortgaged property of execution 
on a judgment obtained in an action on the mort¬ 
gage debt by the holder of the mortgage does not 
ha ve the effect of waiving the mortgage lien, where 
the levy is released before a sale of the property is 
rnade,!^ or where it is not shown that the property 
has been sold under the execution, or that the debt 
has been satisfied in whole or in part^® Further, 
in a jurisdiction where the lien theory prcfvails, it 
has been held that a mortgagee who obtains a judg¬ 
ment for th? mortgage debt, levies execution on the 
chattels, and sells all of them except such property 
as is exempt from execution, does not thereby re- 
lease his lien and claim under the mortgage to the 
exempt property.^® Likewise, the owner of a senior 
mortgage does not waive the priority of his lien by 
recovering a judgment on the note which it secures 
and causing an execution to be levied on the mort¬ 
gaged property.21 So a mortgagee does not waive 
his lien where, in a replevin action, an erroneous 
judgment is entered in his favor for its’ value, in- 


stead of a judgment in the alternative for posses¬ 
sion, etc., and he thereafter levies execution on the 
mortgaged property and becomes the purchaser 
thereof at such sale. 22 

§ 343. Merger 

Whether a mortgage is terminated by merger de- 
pends upon the Intentlon of the parties and the equities 
of the case. 

Whether a mortgage has merged depends ordina¬ 
rily upon the intention of the parties and the equi¬ 
ties of the case,22 and, where it is for the best in- 
terests of the mortgagee not to merge legal and eq- 
uitable tities, he may refrain from so doing.24 Ac- 
cordingly, the. assignment of the interests of both 
mortgagor and mortgagee to the same person does 
not operate to discharge the mortgage on the doc- 
trine of merger, unless the parties so intend it,25 
and there is no merger where the purchaser of both 
the mortgage and the mortgaged property exhibits 
a ciear intent to keep the mortgage alive.25 Like¬ 
wise, in equity the mortgage is not merged when 
the mortgagee acquires legal title, where this would 
be against his interest.27 A fortiori after the mort¬ 
gagee has parted with his interest, an assignment of 
the equity of redemption to him does not extinguish 
the mortgage.2 8 The intention that the mortgage 
lien shall be extinguished will not be presumed 
where the interest of the purchaser of the mortgage 
and the mortgaged property requires that the mort¬ 
gage shall remain in force,22 and a transfer of the 
property to the holder of the mortgage, expressly 


15. Mass.—Canada v. Southwick, 16 
Pick. 656. 

Mo.“-Whrmser v. Frederick, 62 Mo. 
App. 634. 

1& Wyo.—Carroll v. Anderson, 218 
P. 1038. 30 Wyo. 217. 

17. Mo.—^Woolner v. Levy, 48 Mo. 
App. 469. 

.18. N.J.—Conway v. Wilson, 11 A. 

734, 44 N.J.Eq. 467, 458. 

Wis.—J. I. Case Threshinff Mach, Co. 
V. Johnson, 139 N.W. 445, 152 Wis. 
8 , 10 . 

11 C.J. p 688 note 63. 

19. Ala.—Logan v. Smith Bros. & 
Co., 63 So. 766, 9 Ala.App. 459, cer¬ 
tiorari denied, Sup., Ex parte Lo- 
gan, 64 So. 570, 185 Ala. 525. 

80. 111.—Barchard v. Kohn, 41 N.E. 

902. 157 111. 579, 29 L.R.A. 803, re- 
versing 54 111.App. 629. 

11 C.J. p 688 note 54. 

21. Ohio.—Green v. Bass, 35 Ohio 
Cir.Ct. 31, afflrmed 94 N.E. 742, 83 
Ohio St. 378, Ann.Cas.l912A 828. 

11 C.J. p 689 note 55. 

22. Wis.—Hoelher Mfg. Co. v. Ma- 

chajewski, 167 N.W. 702, 163 Wis. I 
184. ’ I 


23. Mont,—^Dilts v. Brooks, 213 P. 
600, 66 Mont. 346. 

N.Y.—Burton v. Klein, 239 N.T.S. 
103, 135 Misc. 571. 

Or.—^Phegley & Cavender v. Swen- 
der Blue Print Co., 289 P. 500, 133 
Or. 146. 

Wash.—Beecher v. Thompson, 207 P. 
1056, 1057, 120 Wash. 520, 29 A.L. 
R. 699, quoting Corpus Juris, 
lutent Controls 

The element of intent is of large 
importance in determining whether 
there has heen a merger.—Hector v. 
Royal Indemnity Co., 234 N.W. 643, 
182 Minn. 413, reargument denied 235 
N.W. 675, 182 Minn. 413. 

24. Or,—Smith v. Allen, 24 P.2d 
1043, 144 Or. 261—Phegley & Cav- 
ender v. Swender Blue Print Co., 
289 P.‘ 500, 133 Or. 146. 

25^ Wash.—^Beecher v. Thompson, 
207 P. 1056, 120 Wash. 520, 29 A.L. 

R. 699. 

ll ’C.J. p 689 note 57. 

23. Mo.—Thesen v. Parker, App', 274 

S. W. 853, 

27. Tex.—People’s Nat. Bank of 
Nocona v. Jones, Civ.App., 34 S.W. 
2d 346. 


No merger 

(1) Where a chattel mortgage was 
given as collateral security for a 
real estate bond and mortgage, the 
mortgagee’s acceptance of a quit- 
claim deed to the premises covered 
by the real estate mortgage from 
mortgagors in bankruptcy sale did 
not extinguish mortgagors’ obliga- 
tion under chattel mortgage through 
merger.—Burton v, Klein, 239 N.Y.S. 
103, 135 Misc. 571. 

(2) Interest created by mortgage 
taken by assigriee of creditofs* claims 
was not merged in interest trans- 
ferred by subsequent assignment to 
mortgagee as assignee for benefit 
of ■ creditors, as against creditor ex¬ 
empt from participation in proceeds 
of assignment.—Smith v. Allen,- 24 P. 
2d 1043, 144 Or. 261. 

28. Wash,—^Beecher v. Thompson, 

207 'P. 1056, 1057, 120 Wash. 520, 
29 A.L.R. 699, quoting Cbrpus 
Juris. . - 

11 C.J. p 689 note 58. 

29. Wash.—^Beocher v. Thompson, 
supra, quoting Corpus Juris. 

Lll C.J. p 689 note 69. 
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subject to the mortgage debt, evidences an intention 
that no merger shall be effected.30 

On the other hand, subject to the foregoing rules, 
where the mortgagee acquires title i.o the mortgaged 
property the mortgage will be merged in the title, 
and the lien of the mortgage will be extinguished 
where the mortgage is purchased by one who has 
previously bought the mortgaged property and has 
agreed to assume or to discharge the encumbrances 
existing thereon.32 Likewise, where a junior mort¬ 
gagee purchases the property at sale on execution 
against the mortgagor and pays off a prior mort¬ 
gage, his own mortgage and debt will thereby be ex¬ 
tinguished and where a mortgagor and a mortga¬ 
gee transferred their respective interests to a Cor¬ 
poration, taking stock in the Corporation in payment 
therefor, it was held that the rights that the Corpo¬ 
ration acquired as the equitable assignee of the 
mortgage, if any, were merged in its title to the 
property acquired from the mortgagor.24 So also 
a mortgage may be merged in an agreement of sale 
of the mortgaged property.^S 

Where an owner of land leased the same to the 
owner of a mill situated thereon, and the landowner 
subsequently purchased the mill and lease, the pur- 
chase did not operate to extinguish the lien of an 
extinguishing chattel mortgage on the mill, nor to 
prevent its enforcement by one to‘whom the mort¬ 
gage had been assigned after such purchase.^^ 

Where the holder of a second mortgage acquires 
the first, the legal title remaining in a third person, 
it is questionable whether the doctrine of merger 
is at ali applicable; if it is, the rule that the*" inten¬ 
tion of the parties and the equities of the case gov- 
ern should be even more stringently applied than 
in the ordinary case where legal and equitable title 
ha ve passed into the same hands,^^ 

§ 344. -Assignment of Mortgage to 

Mortgagor 

An assignment of the mortgage to the mortgagor may 
release the lien of the mortgage. 


An assignment of the mortgage" to the mortgagor 
operates as a release of the mortgage lien.^S How- 
ever, a surrender of the mortgage to the mortgagor 
through an oversight does not ha ve this effect,^^ and 
it has been held that where a mortgage executed by 
a partnership was purchased by the executor of one 
of the partners, such purchase did not constitute a 
payment of the mortgage.'^® 

§ 345. Breach of Collateral Agreement by 
Mortgagee 

The breach of a collateral agreement by the mort¬ 
gagee does not operate to release the mortgage lien. 

A breach by the mortgagee of a contract inde- 
pendent of that evidenced by the mortgage does not 
operate to release the lien of the mortgage or to nul- 
lify its effect.*^^ 

§ 346. Assumption of Debt by Purchaser pf 
Property 

Assumption of the debt by a purchaser of the mort¬ 
gaged property does not of itself discharge the lien of the 
mortgage. 

The assumption of the mortgage debt by one who 
purchased the chattels from the mortgagor will not 
discharge the mortgage lien in the absence of an 
agreement or understanding that it shall be releas- 
ed.42 

§ 347. Release in General 

In the absence of statute, a mortgage may be re- 
ieased expressiy or impliedly without any particular 
formalities by the holder thereof or a receiver appointed 
thereunder; but the release must be supported by con- 
slderation. 

Many of the rules governing the release of real 
estate mortgages, considered in the title Mortgages, 
are applicable to releases of chattel mortgages.^^ 
If the intent of parties in a particular agreement is 
to put an end to the lien, it will be effective although 
no formal release is executed.^^ Accordingly, a 


30. Wash.—Beecher v. Thompson,' 
supra, Quoting Corpus Juris. 

11 C.J. p 689 note 60, 

31. Mont.—Dilts v. Brooks, 213 P. 
600, 66 Mont. 346. 

Wash.—^Northwest Hay Ass'n v. 

'Slayton, 242 P. 354, 137 Wash. 248. 
By repossessiou 

Mortgagee's rights under mortgage 
were merged in his repossession of 
mortgaged sheep.—Hansen v. Da¬ 
niels, 272 P. 941, 73 Utah 142. 

32. U.S.—Kilpatrick v. Haley, Colo., 
66 P. 133, 13 C.C.A. 480. 

33. IU.—Merritt v. Niles, 25 IlL 282. 
11 C.J. p 689 note 65. 

34. Mont.—Hamilton v. Smith, 92 
P. 32, 36 Mont. 1, 122 Am.S.R. 330. 


3&. Or,—Boyd v. Coleman, 294 P. 
604, 135 Or. 60. 

36. lowa.—Denham v. Sankey, 38 
lowa 269, 

37. Ariz.—Hathaway v. Neal, 251 P. 
173, 31 Ariz. 155. 

38. N.Y.—Phoenix Mills v. Miller, 
4 N.T.St. 787. 

39. Miss.—Coombs v. Wilson, 107 
So. 874, 142 Miss. 502. 

Bights of parties not affected 

The fact that a mortgage, standing 
uncanceled on the records, was sur- 
rendered to the mortgagor when his 
note, only one of the debts secured, 
was paid, does not affect the rights 
of the parties; it not appearing that 
a subsequent purchaser of the mort- 
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gaged property knew of the surren¬ 
der, which was an oversight and 
without consideration.—Coombs v. 
Wilson, supra. 

40. N.Y.—^Loewenstein v. Loewen- 
stein, 99 N.Y.S. 730, 114 App.Div. 
66 . 

41. Cal.—Woodland Bank v. Duncan, 
49 P. 414, 117 Cal. 412. 

11 C.J. p 690 note 68. 

42. Cal.—Talcott v. Hurlbert, 76 P. 
647, 143 Cal. 4. 

11 C.J. p 690 note 69. 

43. Pia.—Snow v. Nowlin, 169 So. 
598, 125 Fla. 166. 

44. Conn.—^Windsor Trust Co. v. 
Champigny, 136 A. 556, 105 Conn. 
615. 
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parol agreement for a release is sufficient, and no 
formal discharge need be executed^^ or recorded,^® 
although the mortgage is under seal,^*^ and the debt 
unpaid,4S in the absence of statutes, such as those 
considered below in §§ 349, 350, requiring formali- 
ties of this character. Also, a mortgagee who has 
agreed to release the lien and extinguish the debt 
will not be permitted to take advantage of his fail- 
ure to put the release in writing, in accordance with 
his agreement.^^ 

On the other hand, as between the mortgagor and 
mortgagee, there is no discharge of the mortgage 
where their actual intention, as manifested by their 
conduct, is to en for ce the lien rather than to cancel 
it®® Likewise, a mortgage is not released by the 
release of another mortgage executed as a part of 
an independent transaction,®^ and an apparent re¬ 
lease which by mistake purports to release a mort¬ 
gage does not have this effect where it would be 
inequitable and no new rights have been acquired 


on the strength thereof.®^ Similarly, the fact that 
a mortgage is withdrawn by mistake from the reg- 
ister of deeds office does not constitute a satisfac- 
tion, in the absence of countervailing equities in the 
party who would gain by the satisfaction.®^ 

Also, to be valid a release must be supported by a 
consideration,®^ and it will not be conclusively pre- 
sumed that there was a consideration for a cancel- 
lation under seal, where the cancellation need not 
be under seal.®® 

Furthermore, if the release is conditional, it is 
not effective unless and until the conditions are per- 
formed.®® 

Although there is authority to the contrary,®*^ it 
has been held that a mortgage may be canceled by 
an implied agreement between the parties.®^ So, 
the mortgage lien may in effect be released by the 
mortgagee by the execution of a bond to the pur- 
chasers of the property, conditioned to secure them 
perfect title.®® 


45. Ark.—Ribelin v. Loyd, 230 S.W. 
556, 148 Ark. 487. 

11 C.J, p 690 note 78. 

46. Mass.—Frost v. Georg-e, 63 N.E. 
888. 181 Mass. 271. 

11 C.J. p 690 note 79. 

47. Ala.—^Acker v. Bender, 33 Ala. 
230. 

48. Ala.—^Wallis v. Longr, 16 Ala. 
738. 

Ark.—^Horton v. Thompson, 187 S.W. 
627. 

48. Tex.—Caffarelli Bros. v. Price- 
Davis Drug Co., Civ.App,, 19 S.W. 
2d 386, error dismissed. 

50. Ark.—Rose v. Million, 228 S.W. 
376, 147 Ark. 530. 

51. Tex.—^Weston v. General Motors 
Acceptance Corporation, Civ.App., 
250 S.W. 744. 

52. Or.—Hoy v, Biladeau, 223 P. 
241, 110 Or. 591. 

53. Minn.—Carity Motors v. Eich- 
ten, 2iB N.W. 190, 189 Minn. 310. 

54. Ga.—^Wilder Bros. v. Montgom- 
ery, 179 S.E. 861, 51 Ga.App. 231. 

lowa.—^Bensen & Marxer v. Reger, 
168 N.W. 881, 186 lowa 19, modi- 
fied 011 other grounds Benson & 
Marxer v. Reger, 172 N.W. 166, 
186 lowa 19. 

11 C.J. p 690 note 82. 

Sufficient consideration 

(1) Transfer of automobile to au- 
thorized agent of finance company 
holding note of buyer secured by 
mortgage on automobile was suf¬ 
ficient consideration for release of 
balance due dn note and mortgage.— 
Manufacturers' Finance Acceptance 
Corporation v. Autrey, 153 So. 181, 
228 Ala. 149. 

(2) An agreement under which the 


owner of the personal property was 
entitled to have the mortgage there- 
on released, in view of the evidence, 
was held to be supported by a suf¬ 
ficient consideration and was not 
merely an agreement to do that 
which the mortgagor was obligated 
to do.—Downey v. Gifford, 218 N.W. 
488, 206 lowa 848. 

(3) Where the owner of cattle cov- 
ered by a mortgage sold part of the 
cattle, accepting a part payment of 
one hundred fifty dollars, and the 
purchaser before delivery resold 
them to a third person, and it ap- 
peared that neither the original pur¬ 
chaser nor his vendee knew of the 
existence of the mortgage at the 
time of the sale but that on obtain- 
ing knowledge thereof they agreed 
with the mortgagee’s agent that the 
proceeds on sale in a certain market 
should be paid to the mortgagee, who 
was thereupon to release the mort¬ 
gage, the agreement for release was 
held to have been supported by a 
sufficient consideration. In this con- 
nection, it was held that the pay¬ 
ment of the one hundred fifty dol¬ 
lars constituted at least a part of the 
consideration for the agreement, 
since, if the original purchasers had 
refused to carry it out in the event 
that the mortgagee should have in- 
sisted on its rights, it could have 
required the return of the payment, 
and the agreement deprived them of 
such right, and also because by the 
agreement the mortgagee, which was 
the real vendor, relinquished all its 
rights to such payment.—Lee v. Clay, 
Robinson & Co. of Texas, Tex.Com. 
App., 219 S.W. 1090, reversing Lee v. 
Clay, Robinson & Co., Civ.App., 185 
S.W. 1061. 


(4) Where seller sold property un¬ 
der title retention contract, appar- 
ently constituting mortgage, a re¬ 
turn of the chattels to a seller was 
a sufficient consideration for a re¬ 
lease from further liability, by the 
seller.—Barber-Greene Co. v. Proksch, 
232 N.W. 232, 251 Mich. 329. 

55^ Ga.—Sims v. Scheussler, 64 S. 
E. 99, 5 Ga.App. 850. 

56. Ga.—Wilkins v. Friedman, 139 
S.E. 113, 37 Ga.App. 141. 

Conditions to be performed by pur¬ 
chaser or mortgagor 
If the mortgagee agrees to release 
the property to a purchaser from the 
mortgagor on conditions to be per¬ 
formed by the purchaser, or by the 
mortgagor, of which the purchaser 
has knowledge, the release does not 
become effective, nor is the property 
discharged from the lien of the mort¬ 
gage, unless and until performance 
is made of the conditions of the re¬ 
lease.—^Wilkins v. Friedman, supra. 
Under tripartite agreement 
Where mortgagor and mortgagee 
enter into tripartite agreement with 
third party, whereby among other 
terms the mortgagor was to sell and 
the mortgagee to release the mort¬ 
gage to such third party, and this 
agreement could not be carried out 
and was abandoned, it was held that 
the goods were not released from the 
mortgage.—Citizens’ Nat. Bank of 
Cheyenne v. Puckett, 254 P. 128, 36 
Wyo. 232. 

57. Tex.—Stewart v. State, 131 S. 
W. 329, 60 Tex.Cr. 92. 

11 C.J. p 690 note 81. 

58. Miss.—Burton v. Pepper, 76 So. 
762, 116 Miss. 139. 

59. Mich.—Newcomb v. Montague, 
171 N.W. 433, 205 Mich. 80. 
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Where printed and typewritten claiases in a sat- 
isfaction of a mortgage are irreconcilable one with 
the other, the typewritten clause will prevail.®® 

A provision in an agreement for the release of a 
mortgage requiring the owner of the mortgaged 
property to pay a specified sum, is effective where 
the parties have acted under it.®^ 

Who may release. It is obvious that the holder 
of a deed of trust on personalty has the right to re¬ 
lease the same ,®2 and a joint mortgage may be re- 
leased by one of the mortgagees without the other^s 
knowledge in order to permit a new mortgage con- 
solidating prior mortgages to retain their priority.®^ 
Also, a surety has authority to release a mortgage 
executed to indemnify him from liability as indorser 
of certain notes, which release would be binding on 
bona fide purchasers of the notes who have made 
no claim to the property before the execution of 
such release and where one who has executed an 
accommodation note and taken a mortgage as se- 
curity releases the mortgage, it is not necessary 
that the holder of the note should consent to the re- 
lease.®5 Furthermore, a receiver appointed under 
a mortgage has authority to enter into an arrange- 
ment whereby a claim of the mortgagor for Services 
shall be satisfied by a release of a portion of the 
property covered by the mortgage.®^ 

§ 348. Partial Release 

A partial release Is effective if supported by a suffi¬ 
cient consideration. 

A partial release of the mortgaged property will 
be effective if it is supported by a sufficient consid- 
eration.®*^ 


§ 349. Entry of Satisfaction 

Where statutes so provide, a satisfaction or release 
of the mortgage must be entered of record in the manner 
prescribed. 

Where there has been a payment or an accord and 
satisfaction of the entire debt secured by the mort¬ 
gage, the debtor is entitled to have the fact of pay¬ 
ment or satisfaction entered on the margin of the 
record of the mortgage.®® In many jurisdictions 
the statutes require that the release or satisfaction 
of a mortgage shall be entered of record in order 
to make such release effective, whether the debt is 
paid in full or canceled by accord and satisfaction,®^ 
and, as is shown below in § 350, such statutes may 
impose a penalty on a mortgagee who neglects or 
refuses to make such entry. However, statutes of 
this character do not prevent the mortgagee from 
waiving the lien of his mortgage even though it re- 
mains unreleased of record.^o 

A prior mortgage that has been paid but not can¬ 
celed of record is of no effect as against creditors 
of the mortgagor and subsequent purchasers and 
mortgagees.'^^ 

Where there is no statutory provision for record- 
ing, such a recording does not affect the rights of 

the parties.'72 

Authority to make entry, A court may cause the 
proper release to be made on the record when the 
debt secured by the mortgage is paid.*^® 

Entries of satisfaction in the record by an unau- 
thorized person cannot be introduced in evidence to 


60. Wash.—Creditors’ Ass’n v. Fry, 
37 P.2d 688, 179 Wash, 339. 

61. Ark.—^Krone v. Maestri, 43 S. 
W.2d 732, 184 Ark. 389. 

62. Ark.—Mcintosh Min. Co. v. Red 
Cloud Zinc Co., 182 S.W. 506, 122 
Ark. 45. 

63. Kan.—Washington Nat. Bank v. 
Rooney, 150 P. 555, 96 Kan. 133. 

64. Conn.—Thrall v. Spencer, 16 
Conn. 139. 

65. Wis.—Junek v. Buzzelli, 134 N. 
W. 1124, 148 Wis. 610. 

11 C.J. p 690 note 73. 

66. N.J.—^Ayers v. Hawk, Ch., 11 A. 
744. 

67. Ark.—Ribelin v. Loyd, 230 S.W. 
556, 148 Ark. 487. 

Pro tanto release clanse 
Provision in mortgage that, if 
mortgagor defaulted and mortgagee 
repossessed chattel, mortgagor 
should have interest in chattel eQual 
to fifty per cent of money he had 
paid, meant that mortgagor’s inter¬ 
est in chattel would not be subject 


to foreclosure, and amounted to bind¬ 
ing pro tanto release clause.—Snow 
V, Nowlin, 169 So. 598, 125 Pia. 166. 

Belease absolute 

Receipt given mortgagor by mort¬ 
gagee reading, "‘Received from D. 
[mortgagor], in the land deal with 
X, ninety-five dollars, which I here- 
by release three (3) Poland China 
male pigs on which I have a lien, for 
his use for meat hogs only,” was 
held absolutely to release the three 
pigs from the mortgage, and not to 
make such release conditional on 
mortgagor’s use of the pigs for meat. 
—Ribelin v. Loyd, 230 S.W. 556, 148 
Ark. 487. 

Sufficient consideration 

(1) Where chattel mortgagor gave 
mortgagee a real estate mortgage on 
land to secure the initial payment on 
it, and thereafter sold the land for 
more than he had agreed to pay for 
it, mortgagee’s release of a portion 
of the goods covered by the chattel 
mortgage, in consideration of the 
profit made by mortgagor in the pur- 
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Chase and sale of land, was based 
on a sufficient consideration.—Ribelin 
V. Loyd, supra. 

(2) Mortgagor’s giving bili of sale 
of part of mortgaged chattels is suf¬ 
ficient consideration for mortgagee’s 
release of rest of property.—Central 
States-InV. Co. v. Boettcher, 230 N.W. 
120, 180 Minn. 6. 

68. Ala.—Scales v. Rosenbush Pur- 
niture Co., 101 So. 743, 212 Aleu 
19. 

69. Ala.—Hamilton v. Harry L. 
Hussmann Refrigerator & Supply 
Co., 108 So. 43, 214 Ala. 376. 

11 C.X p 691 note 86. 

7a Mo.—Rogers v. Da vis, App., 184 
S.W. 151, 155. 

71. N.J.—Longley v. Sperry, 66 A. 
1062, 72 N.XEq. 537. 

72. U.S.—In re Jeandros Dye & 
Print Works, D.C.Mass., 22 P. 
Supp. 26. 

73. Ky.—Securities Inv. Co, of St. 
Louis V. Harrod Bros., 7 S.W.2d 
492, 225 Ky. 12. 
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prove the satisfaction of the mortgageJ^ 

SigyiOrtiire to entry, Where the statute provides 
that a mortgage may be discharged by an entry on 
the book kept by the township or city clerk, signed 
by the mortgagee or his personal representative, or 
assignee, acknowledging the satisfaction of the 
mortgage in the presence of such clerk, a discharge 
entered by the clerk which does not appear to be 
signed by the mortgagee or his personal representa¬ 
tive or assignee will not defeat the mortgage lien.^5 

§ 350. Penalties for Failure to Release or En- 

ter Satisfaction 

a. Right of action and defenses 

b. Pleading 

c. Evidence 

d. Trial 

e. Damages or amount recoverable 
a. Right of Action and Defenses 

Under statutory authorization a mortgagor may re- 
cover damages or a penalty from the mortgagee for Im- 
properly falling or refusing to enter a satisfaction. 

In some jurisdictions a mortgagor is authorized 
by statute to recover damages or a penalty for fail¬ 
ure or refusal to enter satisfaction or record, where 
the mortgage has been paid or otherwise discharg¬ 
ed ; and such statute has been held constitutional,'^^ 
and, being penal, should be strictly construed.'^'^ 
Some statutes of this character are not applicable 
to a mortgage which has been validly foreclosed, 
whether by judicial decree or -under a power of 


saleJ^ Also, a statute providing a penalty for the 
failure to release a recorded mortgage does not ap- 
ply to a chattel mortgage which is by law merely 
required to be filed,^^ or which has never been re¬ 
corded as required by statute. 

The right to a penalty of this character is not a 
mere personal right of the mortgagor,but is a 
right running with the property.^2 Thus, the right 
of action arises only in favor of the owner of the 
mortgaged property at the time the cause of action 
accrues,S3 and against the mortgagee or his assignee 
of record.s^ 

In order to render the mortgagee or his assignee 
liable for failure to enter satisfaction, a proper re- 
quest for such entry must be made,^® accompanied 
by tender of the register^s fee therefor if the statute 
so requires.^® No particular form of words is nec- 
essary to constitute a sufficient demand or request; 
ali that is necessary is that the words used in the 
request are such as shall reasonably in form the 
mortgagee, or his assignee, that entry of satisfaction 
is desired.S7 The general agent of a firm, even 
where he is outside the state,S8 is authorized to re- 
ceive the written request for entry of satisfaction 
so as to render the firm liable for failure to make 
such entry.S^ 

The fact that the mortgagee is obligated to pay an • ' 
indebtedness of the mortgagor not covered by the 
mortgage is no excuse for refusing to release the 
mortgage when satisfied,^^^ and he cannot assign the 


74. Ala.—Wilson v. Johnson, 44 So. 
539, 152 Ala. 614. 

11 C.J. p 691 note 90. 

75. Mich.—^Anltman v. Sloan, 73 N. 
W. 123, 115 Mich. 151. 

76 . Or.—Ebbert v. First Nat. Bank, 
279 P. 534, 131 Or, 57. 

11 C.J. P 691 note 93. 

77. Ala.—International Harvester 
Co. V. Simpson, 133 So. 4, 222 Ala. 
493 —General Motors Acceptance 
Corporation v. Crumpton, 124 So. 
870, 220 Ala. 297, 65 A.L.R. 1313— 
Scales V. Rosenbush Furniture Co., 
101 So. 743, 212 Ala. 19. 

11 C.J. p 691 note 94. 

78. Ala.—J. I. Case Threshing: Mach. 
Co. V. McGuire, 77 So. 729, 201 Ala. 
203. 

78. Okl.—^Farmers' State Bank of 
Glencoe v. Harris, 160 P. 317, 61 
Okl. 62. 

11 C.J. p 691 note 3. 

80. Ark.—Simpson v. First Nat. 

Bank, 292 S.W. 138, 173 Ark. 284. 
3Aortg'ag‘6 not recorded in proper jn- 
dicial district 

Mortgagee was not liable for pen¬ 
alties for failure to satisfy mort- 
gages not recorded in proper judi¬ 


cial district of county in accordance 
with statutory requirements.—Simp¬ 
son V. First Nat, Bank, supra. 

81. Kan.—Thomas v. Reynolds, 29 
Kan. 304. 

82. Kan,—Thomas v. Reynolds, su¬ 
pra. 

83. Kan.—Coffman v. Hillard, 24 P. 
1098, 44 Kan. 538. 

11 C.J. p 691 note 97. 

84. Kan.—^Parkhurst v. Clyde First 
Nat. Bank, 35 P. 1116, 53 Kan. 136 
—Thomas v. Reynolds, 29 Kan. 304. 

11 C.J. p 691 note 98. 

85. Neb.—Clearwater Bank v. Kur- 
konski, 63 N.W. 133, 45 Neb. 1. 

11 C.J. p 691 note 1. 

88. Mo.—^Dodson v. Clark, 38 Mo. 
App. 150. 

87. Ala.—Lynn v. Bean, 37 So. 515, 
141 Ala. 236. 

11 C.J. p 691 note 4. 

Sufficient notice 

(1) A notice directing the satis¬ 
faction on the record of ali recorded 
mortgages given by the mortgagor to 
the mortgagee, which have been paid, 
is sufliciently definite,—Internation¬ 
al Harvester Co. v. Simpson, 133 So. 
4, 222 Ala. 493. 


(2) Notice given by buyer of two 
trucks to seller, in connection with 
final payment on second truck, to 
“satisfy all records and mortgage" 
was sufficient, in buyer’s action for 
penalty, as notice to satisfy record 
of purchase-money mortgage on first 
truck, where mortgage on first truck 
had been recorded and paid and mort¬ 
gage on second truck was never re¬ 
corded.—International Harvester Co. 
V. Fulmer, 166 So. 771, 232 Ala. 112, 
lusufficieut notice 

(1) A notice “to take my note ofC 
the record" is not sufficient.—Inter¬ 
national Harvester Co. v. Simpson, 
133 So. 4, 222 Ala. 493. 

(2) Where two mortgages have 
been given by the mortgagor, a no¬ 
tice which refers to one mort¬ 
gage only and fails to describe or 
refer to any certain mortgage is not 
sufficient to fasten the penalty on 
the mortgagee.—International Har¬ 
vester Co. V. Simpson, supra. 

88. Ala.—J. I. Case Threshing Mach. 

Co. V. McGuire, • 77 So. 729, 201 

Ala. 203. 

89. Ala.—Long v. Jennings, 33 So. 

857, 137 Ala. 190. 

90. Miss.—Coon v. Robinson Mer- 
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mortgage after it has been paid, so as to avoid the 
duty to enter satisfaction neither can he shift 
the burden to the mortgagor by requesting him to 
procure the doing of the act, and he has no right to 
presume from the mere silence of the mortgagor 
that he has gratuitously accepted and undertaken 
to execute the request so made of him.92 However, 
the relationship between the parties may be such 
that the silence of the mortgagor after he has been 
requested to file the release and give advice as to 
additional requirements will estop him from recov- 
ering the statutory penalty.^3 

An entry of satisfaction after the expiration of 
the statutory period therefor,^^ or after the action 
to recover a penalty is commenced,95 will not defeat 
the action; and it is no defense that the mortgagee, 
on receiving a request from the mortgagor to satisfy 
the mortgage, directed the judge of probate by let- 
ter to enter satisfaction.^^ Also, mortgage.es who 
expressly place their refusal to enter "satisfaction on 
other grounds cannot defeat an action against them 
for the statutory penalty on the ground that the 
mortgagor did not tender a satisfaction piece al- 
ready prepared for execution, or tender the fees of 
the register for entering satisfaction.^^ However, 
it has been held that the refusal of the mortgagee to 
satisfy the mortgage must be intentional and willful 
in order to render him liable for the penalty, and 
the mortgagee is not liable when the right of the 
person demanding satisfaction is in doubt, and the 
refusal to enter satisfaction is made in good faitli 
and in the honest belief that the mortgage is not en- 
titled to be discharged;®^ nor can a mortgagee be 
mulcted in damages for failure or refusal to release 
a mortgage, where he in good faith disputes the 
validity of another claim not connected with the ob- 
ligation to secure which the mortgage is given 
which it is sought to compel him to accept as a part 
payment of the amount due.^^ Also, a tender of the 
amount due, although the money be brought into 
court with the suit to recover a penalty, is not such 


a satisfaction of the mortgage as will render the 
mortgagee liable for failure or refusal to satisfy.^ 

Statute not applicable to conditional sale notes* 
It has been held that a statute providing that con¬ 
ditional sale notes, when deposited with the register 
of deeds, shall.be subject to the law applicable to 
the filing of chattel mortgages does not render such 
notCb when filed subject to the law providing penal- 
ties for failure to satisfy chattel mortgages.2 

b. Pleading 

Genera! rules govern the pleadings ?n actions of this 
character. 

A complaint in an action for a penalty is suffi¬ 
cient where it identifies the mortgage by date, alleg¬ 
es payment thereof, stating the amount if the pay- 
ment is a partial one, and avers a written request 
to the mortgagee to satisfy the mortgage, and his 
failure so to do within the time required by law.® 
Such a complaint must allege full payment or satis¬ 
faction of the mortgage debt,'* and is subject to de- 
murrer where it alleges an antedated payment.® A 
petition is sufficient, although it fails to allege the 
amount of the mortgage debt, where it is otherwise 
sufficiently identified.® The declaration may prop- 
erly join in one count a claim for the penalty and- 
for all damages occasioned by the mortgagee’s neg- 
lect,'? and several counts for separate penalties for 
such neglect in regard to different mortgages may 
be joined.8 

In an action of the character under discussion, a 
plea which proceeds on the theory of fraud and es- 
toppel is not necessarily subject to demurrer,^ biit, 
where the complaint does not allege the exact date 
when the mortgage was paid, but merely shows that 
it had been paid when the request to enter satis¬ 
faction was made, a plea averring that at, the time 
plainfiff made the request defendant did not own 
the mortgage but had transferred it to a third per-' 
son is demurrable, because not alleging a transfer 


cantile Co., 70 So. 884, 110 Miss. 
700. 

&1. Ala.—^Dothan Guano Co. v. 
Ward, 31 So. 748, 132- Ala. 380. 

92. Ala.—J. I. Case Threshing Mach. 
Co. V. McGuire, 77 So. 729, 201 Ala. 

■ 203. 

93. Ala.—Hamilton v. Harry L. 
Hussmann Refrigerator & Supply 
Co., 108 So. 43, 214 Ala. 376. 

94. Ala.—^Lynn v. Bean, 37 So. 515, 
141 Ala. 236. 

Neb.—Clearwater Bank v. Kurkon- 
ski, 63 N.W. 133, 45 Neb. 1. 

95. Ala.—^Lynn v. Bean, 37 So. 515, 
141 Alsu 236. 


Mo.—^Dodson v. Clark, 38 Mo.App. 
150. 

96. Ala.—Dothan Guano Co. v. 
Ward, 31 So. 748, 132 Ala. 380. 

97. Kan.—Thomas v. Reynolds, 29 
Kan. 804. 

98. Kan.—^Parkhurst v. Clyde First 
Nat. Bank, 35 P. 1116, 53 Kan, 136. 

11 C.J. p 692 note 10. 

99. Neb.—Caves v. Bartek, 123 N. 
W. 1031, 85 Neb. 511. 

1 . Ala.—Hamaker v. Bynum, 34 So. 
405, 137 Ala. 391. 

2 . Kan.—Curd v. Bown, 43 P. 846, 
3 Kan.App. 553. 

3. Ala.—^Lynn v. Bean, 37 So. 615, 
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141 Ala. 236—Hoffman v. Knight. 
28 So. 593, 127 Ala. 149. 

4. Ala.—Scales v. Rosenbush Fur- 
niture Co., lOl So. 743, 212 Ala. 
19. 

5. Ala.—Stephens v. International 
Harvester Co., 80 So. 686, 16 Ala. 
App. 612. 

6 . Ala.—Denton v. Poster, 70 So. 
152, 195 Ala. 53. 

7. Vt.—Giffen v. Barr, 15 A. 190, 
60 Vt. 599. 

8 . Ala.—Hoffman v. Knight, 28 So. 
593, 127 Ala. 149. 

S*. Ala.—^Hamilton v. Harry L. 
Hussmann Refrigerator & Supply 
Co.. 108 So. 43, 214 Ala. 376. 
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of the mortgage by defendant prior to its payment.^® 

Issues, proof, and variance, Where the issue is 
raised by the pleadings, plaintiff may introduce evi- 
dence as to either payment of the debt or accord 
and satisfaction.il A slight variance between the 
date of the mortgage note as alleged in the com- 
plaint and that stated in the mortgage will not ren- 
der the mortgage inadmissible in evidence.l2 

c. Evidence 

General rules apply to the evidence In actions of this 
character. 

In an action for a penalty for failure to release a 
mortgage, the burden of proof rests on plaintiff as 
to all issues raised by the complaint, and replica- 
tions to the pleas, including full payment or satis- 
faction of the mortgage debti^ However, if the 
mortgagee, in an action against him for failure to 
enter a partial payment, sets up by special plea that 
at the time the request was made the mortgage had 
been fully satisfied, the burden is on -him to prove 
such allegation, and, if he fails to discharge that 
burden, plaintiff is entitled to recover.i^ 

The general rules as to the competency and rele- 
vancy of evidence are applicable to actions for the se 
statutory penalties. It has been held that the mort- 
’ gagee cannot introduce his own ex parte statements 
on the issue as to whether the mortgage had been 
satisfied.15 Evidence of usury in the mortgage note 
is admissible as bearing on the question of whether 
the amount legally due had been paid before defend¬ 
ant was called on to discharge the mortgage,!^ and 
the original mortgage on which partial payments 
were made is admissible ;17 also, plaintiff may in¬ 
troduce in evidence the written request served on 
defendant,!^ and testimony by a person employed 
by the mortgagee as a bookkeeper that, after receiv- 
ing notice to enter satisfaction, he wrote to the 


judge of probate was admissible in the mortgagor^s 
behalf, where the mortgagor afterward testified 
that the mortgagee admitted to him that he had re- 
ceived the notice, and had requested the bookkeeper 
to write the judge to satisfy the mortgage on the 
record.1^ 

General rules governing the sufhciency of evi¬ 
dence are also applicable.^O 

d. Trial 

General rules apply to the trial of actions of thIs 
character. 

It is the pro vince of the jury to determine ques- 
tions of fact, and, if there is evidence supporting 
a plea that the parties had entered into an agree- 
ment whereby plaintiff released his claim for dam- 
ages, it is error to withdraw the question of such 
agreement from the jury;2l but the construction of 
the statute giving a right of action for failure to en¬ 
ter satisfaction is one of law for the court, and 
should not be submitted to the jury .22 Instructions 
applicable to the evidence and otherwise correct 
should be given on request,^3 but it is proper to re¬ 
fuse instructions which are argumentative or which 
emphasize a particular phase of the evidence.^^ 

e. Bamages or Amount Eecoverable 

Under proper pleading and proof, actual damages, or 
the penalty prescribed by statute, may be recovered from 
the mortgagee for failure to release or enter satisfaction 
of the mortgage. 

Where an action is brought by the mortgagor for 
the penalty presented by statute for failure to enter 
satisfaction of a mortgage, no actual damages need 
be proved,25 but the fixing of a definite sum as a 
penalty does not prevent recovery of such damages 
as were the natural resuit of the mortgagee’s omis- 
sion to enter satisfaction of the mortgage.26 Such 
damages, however, must be provedj^*^ and a judg- 


10 . Ala.—^Dothan Guano Co. v. 
Ward, 31 So. 748, 132 Ala. 380. 

11 . Ala.—^Hamilton v. Harry L. 
Hussmann Refrigerator & Supply 
Co., 108 So. 43, 214 Ala. 376. 

12 . Ala.—Long v. Jennings, 33 So. 
867, 137 Ala. 190. 

11 C.J. p 692 note 21. 

13. Ala.—Scales v. Rosenbush Fur- 
niture Co.. 101 So. 743, 212 Ala. 19. 

11 C.J. p 692 note 22. 

14b Ala.—Lynn v. Bean, 37 So. 515, 
141 Ala. 236. 

15. Ala.—Lynn v. Bean, supra. 

16. Vt—Gififen v. Barr, 15 A. 190, 
60 Vt. 699. 

17. Ala.— Ltong v. Jennings, 33 So. 
857, 137 Ala. 190. 

18. Ala.—Lynn v. Bean, 37 So. 615, 
141 Ala. 236. 


18. Ala.—^Dothan Guano Co. v. 
Ward, 31 So. 748, 132 Ala. 380. 

20. Evidence insufficieiit 

(1) To support defendanfs cross 
petition for damages for failure to 
release mortgage and for attorney’s 
fee.—First State Bank of Webb City 
V. Brooks, 260 P. 502, 127 Okl. 220. 

(2) To Show that mortgagee’s fail¬ 
ure to satisfy mortgages of record* 
caused loss of sale of realty.—Eb- 
bert V. First Nat. Bank, 279 P. 534, 
131 Or. 57. 

21. Ala.—Hoffman v. Knight, 28 So. 

593, 127 Ala. 149. | 

22. Ala.—Dothan Guano Co. v. Ward, 
31 So. 748, 132 Ala. 380. 

23. Ala.—Dothan Guano Co. v. 
Ward, supra. 
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24. Ala.—Lynn v. Bean, 37 So. 615, 
141 Ala. 236. 

11 C.J. p 693 note 33. 

25. Ala.—Hoffman v. Knight, 28 So. 
593, 127 Ala. 149. 

Neb.—Clearwater Bank v. Kurkonski, 
63 N.W. 133, 45 Neb. 1. 

26. Neb.—Clearwater Bank v. Kur¬ 
konski, supra—^Deering v. Miller, 
50 N.W. 1056, 33 Neb. 654. 

27. Or.—Ebbert v. First Nat. Bank, 
279 P. 534, 131 Or. 57. 

For rejection of application for loan 
Where recovery from the mort¬ 
gagee is sought on the basis of 
damages resulting from the refusal 
of a land bank to grant a loan be- 
cause of unreleased mortgages on 
record, plaintiff must show that the 
mortgagee’s neglect to release the 
mortgages of record caused the re- 
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ment for damages for failure to satisfy a mortgage 
within the statutory time cannot stand where predi- 
cated upon the mistaken premise that the notes se- 
curing the mortgage were paid.28 

If the action is framed under a clause in a stat¬ 
ute allowing recovery of actual damages, plaintiff 
will be limited to such sum as will fully compensate 
him for his injury, and it cannot be increased by 
awarding punitive or exemplary damages and 
it has been held that exemplary damages beyond the 
amount of the penalty are not recoverable in a suit 
for the penalty.so 

In case there is no proof of actual damage and li- 
ability for punitive or penal damages is barred by 
the statute of limitations, plaintiff is entitled only to 
nominal damages.^i 

Pleading damages. Under an allegation of “oth- 
er damages,” a mortgagor cannot recover for his 
time and expense in going to a third person, falsely 
stated by the mortgagee to have the mortgage in his 
possession, to ascertain whether it had been dis- 
charged, as such damages are recoverable, if at all, 
only on a special allegation.82 

§ 351. Effect of Release or Satisfaction 

Although generally a mortgage is not enforceable 
after it has been reieased or satisfled, the effect of a 
release or satisfaction entered depends on the character 
of the rights claimed thereunder, and the release or satis¬ 
faction may not be conclusi ve evidence of payment or 
discharge. 

The effect of a release of a mortgage depends to 
some extent on the character of the right that is 
claimed under it.33 Thus a subsequent purchaser 
of the property who has relied on a release of rec- 
ord is protected by it as against a subsequent as- 
signee of the mortgagee’s interest,^^ but a release 
intended merely to facilitate a renewal of the mort¬ 
gage will not protect a person who, without the 
knowledge of the mortgagee, takes the property 
while it is subject to the mortgage, and then claims 


that the mortgagee lost his lien by the release.85 
On the satisfaction of a first mortgage, a second 
mortgage on the same property becomes a first 
lien.86 

The facts that a mortgagee executed a written 
agreement to discharge a mortgage ai?d that a 
marginal note to this effect was made by the record- 
ing officer are sufficient to warrant a finding that 
there has been a bona fide discharge but the 
execution and filing of a release are not conclusive 
evidence that the mortgage has been paid or dis- 
charged,^8 and it may be shown by parol that the 
release was entered without authority,^^ or by mis- 
take and a direct proceeding to impeach the en- 
try of satisfaction is not required as between the 
mortgagor and the mortgagee.'^^ Recitals in releas- 
es to the effect that they are made because of the 
payment of the debt are no more conclusive than 
the recital of payment in a receipt or the recital of 
consideration in a deed, and at most they are only 
admissions of payment that do not preclude plaintiff 
from showing that the debt was not in fact paid>2 

The mortgagee cannot enforce his lien against 
the mortgagor where, for a full and fair considera¬ 
tion, he has agreed to release the mortgagor and 
look to another for payment of the indebtedness.^^ 
Likewise, a mortgagee who has received other prop¬ 
erty under an agreement to release the mortgaged 
property in consideration thereof will be estopped 
to retain the property so received, and also to assert 
the mortgage lien against the property agreed to be 
reieased and, where a purchaser of mortgaged 
property informs the mortgagee of his purchase, 
giving a description of the property purchased, and 
the mortgagee, after ascertaining from what he 
deems a reliable source the extent of his interest 
in such property, releases it from the mortgage and 
receives the consideration agreed to be paid for 
such portion, he will be estopped to assert a further 
lien>5 


jection of the application, and that in 
the absence of the mortgagee’s 
wrongful act there was a reasonable 
likelihood that the loan would have 
been made.—Ebbert v. First Nat. 
Bank, supra. 

28. Mont.—^Advance-Rumely Thresh- 
er Co. V. Hess, 279 P. 236, 85 Mont. 
293. 

29. Neb.—Clearwater Bank v, Kur- 
konski, 63 N.W. 133, 45 Neb. 1. 

Sa Vt.—Giffen v. Barr, 15 A. 190, 
60 Vt. 599. 

31. Or.—Ebbert v. First Nat. Bank, 
279 P. 534, 131 Or. 57. 

38. Vt.—Giffen v. Barr, 15 A. 190, 
60 Vt. 599. 


33. Wyo.—^Megown v. Puller, 266 P. 
124, 38 Wyo. 211, rehearing denied 
268 P. 189, 38 Wyo. 211. 

34. Wash.—Gottstein v. Harrington, 
65 P. 753, 25 Wash. 508. 

35^ Wyo.—^Megown v. Puller, 266 P. 
124, 38 Wyo. 211, rehearing denied 
268 P. 189, 38 Wyo. 211. 

36. Okl.—Ambrister v. Dalton, 168 
P. 231, 66 Okl. 158, 

37. Mass.—Stowell v. Goodale, 6 
Cush. 452. 

38. Neb.—^Waggoner v. Creighton 
First Nat. Bank, 61 N.W. 112, 43 

. Neb. 84. 

11 C.J. p 693 note 41. 
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32. Mo.—^Brown v. Koffler, 113 S.W. 
711, 133 Mo.App. 494. 

40. Mass.—Prost v. George, 63 N.E. 
888 , 181 Mass. 271. 

11 C.J. p 693 note 43. 

41. Mo.—Brown v. Koffler, 113 S.W. 
711, 133 Mo.App. 494. 

42. Wyo.—^Megown v. Puller, 266 
P. 124, 38 Wyo. 211, rehearing de* 
nied 268 P. 189, 38 Wyo. 211. 

43. Tex.—Caffarelli Bros, v. Price- 
Davis Drug Co., Civ.App., 19 S.W. 
2d 386, error dismissed. 

44. Ala.—Brannen v. Harris, 39 So. 
721—Bloch V. Edwards, 22 So. 600, 
116 Ala. 90. 

45w Kan.—Drumm-Plato Commn. Co. 
V. Barnard, 72, P. 257, 66 Kan. 568. 
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When two persons have separate mortgage liens 
on personal property, the fact that one of them re- 
leases his lien does not destroy the lien of the oth- 
er.46 Also, where a third person has assumed the 
mortgage indebtedness, a release of the mortgagor 
from personal Hability does not discharge the debt 
or release the mortgage.'^'^ 

The mortgagee is not liable to an attaching credi¬ 
tor who has become subrogated to his rights in the 
mortgage for illegally canceling it, unless it is 
shown that he was damaged thereby.^^ 

Release obtained by fraud, Fraudulent misrep- 
resentations on the part of the mortgagor in ob- 

taining the release will justify its cancellation.49 

However, misrepresentation in regard to the value 
of property from which a mortgage has been re- 
leased does not afford a ground for canceling the 
release, since the statements of value were mere 
opinions on which the mortgagee was not justified 
in relying.50 

Satisfaction entered hy mistake, Where a mort¬ 
gage is satisfied by mistake,®^ or without the knowl- 
edge of any intervening change in the title,^^ as 
against a person who has acquired no intermediate 
right on the faith of the satisfaction courts of eq- 
uity will restore the lien of such mortgage ;53 also, 
if entry of satisfaction on the margin of the rec- 
ord is made by mistake, the mortgagee may revoke 
it at any time before it is known to the mortgagor, 
and may show, in an action brought against him for 
taking the goods, under his mortgage, that the mort¬ 
gage debt was never paid, that the entry of satis¬ 
faction was made by mistake, and that he canceled 
it before the mortgagor learned of its existence;^^ 
and such cancellation will also be eifectual as 
against the assignee of the mortgaged property who 
had no knowledge of the mistaken entry.®® On the 
other hand, where a third person relies on the re¬ 
lease, the mortgagee is estopped to dispute its va- 
lidity, althougfi it was in fact executed without con- 


sideration.®® 

The fact that a register of deeds inadvertently 
causes a purported satisfaction of a first mortgage 
to be filed does not give priority to a second mortga¬ 
gee whose position has not been changed thereby.®^ 
Likewise, the balance due on a mortgage note may 
be recovered, although by mistake a marginal entry 
has been made on the record of the mortgage to the 
effect that it has been fully paid, satisfied, and dis- 
charged.®^ 

Partial release. Where, before the execution of a 
second renewal mortgage on the same property, the 
parties agree by parol that the mortgagor may dis- 
pose of a part of the property free from mortgage 
liens, and he does so, the rights acquired by third 
persons to such released property are unafifected by 
the renewal mortgage ;®9 and, where the mortgaged 
property exceeds the amount of the debt, the mort¬ 
gagee cannot release a portion of the property for 
the mortgagor’s benefit and assert his lien thereon 
against a subsequent attaching creditor.Where 
a mortgage constitutes a second lien on the proper¬ 
ty mortgaged, it cannot be displaced by the act of 
the first lienor in releasing his lien as to a portion 
of the property covered and, where a prior mort¬ 
gagee, for the purpose of depriving a junior mort¬ 
gagee of his security, fraudulently releases that por¬ 
tion of the property on which the prior mortgage 
is the exclusive lien, he will not be permitted to sat- 
isfy his mortgage out of the property covered by the 
junior mortgage.®^ 

§ 352, Revival of Mortgage after Payment or 
Cancellation 

A mortgage cannot be revived after it has been paid 
and surrendered to the mortgagor. 

A mortgage cannot be revived after the mortgage 
note has been paid and the mortgage surrendered to 
the mortgagor by the redelivery of the instrument 
to the mortgagee on the occasion of his making a 
new loan.®® Where an original mortgage, contain- 


46. Kan.—Gosselin v. Concordia 

Mining: Co., 241 P. 118, 119 Kan. 
834. 

47. Or.—Weatherly v. Hochfeld, 286 
P. 588, 133 Or. 136. 

43'. Mont.—De^enhart v. Cartier, 192 
P. 259, 58 Mont. 245. 

49. N.Y.—Lynch v. Tibbits, 24 Barb. 
51—Lambert v. Leland, 32 N.T. 
Super. 218. 

11 C.J. p 694 note 53. 

50. lowa.—Hoffman v. Wilhelmi, 27 
hr.W. 483, 68 lowa 510. 

51. Tex.—Ross v. Strahorn-Hutton- 
Evans Commission Co., 46 S.W. 
398, 18 Tex.Clv.App. 698. 


50. Kan.—Comwejl v. Moss, 147 P. 
824, 95 Kan. 229. 

53; Mo.—Christy v. Scott, 81 Mo. 
App. 331. 

11 C.J. p 693 note 49. 

54. Mass.—^Frost v. George, 63 N.E. 

888 , 181 Mass. 271. 

11 C.J. p 693 note 45. 

55^ Mass.—^Prost v. George, supra. 
11 C.J. p 693 note 46. 

56. N.T.—Kennedy v. Strobel, 28 N. 
T.S. 452, 77 Hun 96. . 

57. S.D.—Hyde County State Bank 
V. State Bank of Seneca,.-198 N.W. 
658, 47 S.D. 316. 
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5& Cal.—^Edwards v. Modoc County 
Bank. 27 P.2d 800, 135 Cal.App. 656. 

59. U.S.—^Pecos Valley Bank v. 
Evans-Snider-Buel Co., Tex., 107 
P. 654, 46 C.C.A. 534. 

60. Tex.—^Andrews v. Dun, 39 S.W. 
209, 15 Tex.Civ.App. 124. 

61. N.C.—White v. Winslow, 79 S. 
E. 261, 163 N.C. 40. 

11 C.J. p 694 note 58. 

62i. Neb.—Jordan v. Hamilton Coun¬ 
ty Bank, 9 N.W. 654, 11 Neb. 499. 

68 . Mass.—^Douglass v. Stetson, 34 
N.E. 542, 159 Mass. 428, 38 Am.S. 
R. 442. 
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ing a defect o.nly in its proof for record, is de- 
stroyed and a new mortgage is executed and accept- 
ed by the mortgagee witliout objection subsequent 
to a sale of the property by the mortgagor, and a 
remortgage thereof by the purchaser, the original 
mortgage cannot be resuscitated and enforced as a 
prior lien as against such purchaser and its mortga¬ 
gee, without proof that the sale and remortgage by 
the purchaser were voluntary or were taken with 
notice of the existence of the original mortgage.®^ 

§ 353. Evidence of Payment or Release 

Proof of payment or release fs governed by the 
genera! rules pertaining to presumptions, burden of proof, 
admissibility, and sufficiency of evidence. 

Presumptions and burden of proof. Where the 
mortgage is in the possession of the mortgagee un- 
canceled, it is presumed to be unpaid.^S xhe pro- 
duction of the mortgage note by the mortgagee at 
the trial of an action of replevin brought by him 
is priixia facie evidence that the note has not been 
paid.®® On the other hand, payment may be pre¬ 
sumed from a considerable lapse of time after the 
maturity of the debt.®'^ Also, possession of the 


§ 353 

mortgage and the mortgage note, by the mortgagor, 
after maturity, is prima facie evidence that the 
mortgage has been paid, although no entry of satis- 
faction was made on the record.^^ Where a mort¬ 
gagee, who has exercised his right to take posses¬ 
sion of the property on the maturity of the indebted- 
ness subsequently delivers it to the mortgagor, this 
furnishes prima facie evidence that the mortgage is 
satisfied;®® but any presumption of payment aris- 
ing from possession of the property may be over- 
come by evidence that the niortgagor acquired pos¬ 
session without the mortgagee’s knowledge or con¬ 
senti® 

The burden of proving payment or discharge of 
the mortgage is on the party asserting iti^ So, in 
an action to foreclose an uncanceled mortgage, the 
burden is on defendant to prove payment, where he 
asserts it as a defensei^ Also, where the mortga¬ 
gor claims that payment was effected by a transfer 
to the mortgage holder of something other than 
money, the burden rests on him to show that this 
was accepted as payment,in accordance with the 
rules considered in the CJ.S. title Payment § 96, 
also 48 C.J. p 684 note 65. 


© 4 :. N.J.—Tingley v. International 
Dynelectron Co., 70 A. 919, 74 N.J. 
Eq. 538, affirmed 75 A. 1102, 76 N. 
J.Eq. 337. 

05 , ]Sr.Y.—Beattie v. Meeker, 149 N. 
y.S. 453, affirmed 149 N.Y.S. 1070, 
164 App.Div. 964. 

S.C.—parte Citizens’ Bank of 
'Fairfax, 119 S.E. 903, 126 S.C. 291 

_Gowdy V. Gowdy, 65 S.E. 385, 83 

S.C. 349. 

Unautiiorized surrender of instm« 
ment 

The fact that a bond and mort¬ 
gage, found among the papers of the 
mortgagee after his death, were sur- 
rendered to the mortgagor by a per- 
son who, although thereafter ap- 
pointed administrator, had at the 
time of the surrender no authority 
to represent the estate, does not 
weaken the presumption, raised by 
the mortgagee’s possession of the 
papers, that they are stili valid and 
unpaid.—^Pitzmahony v. Caulfield, 49 
N.Y.S. 196, 25 App.Div. 119. 
es. Neb.—Heagney v. J. I. Case 
Threshing Mach. Co., 99 N.W. 260, 
4 Neb. (Unoff.) 753, 96 N.W. 175, 
4 Neb. (Unofe.) 745. 

67 . 111.—W. W. Kimball Co. v. Pi¬ 
per, 111 111.App. 82. 

11 C.J. p 695 note 75. 

68 . Ala.—^Wilkinsoh v. Solomon, 3 
So. 705, 83 Ala. 438. 

69. Miss.—Carpenter v. Bridges, 32 
Miss. 265. 

70. Or.—Zorn v. Livesley, 76 P. 
1067, 44 Or. 501, 


71. Minn.—^Bogestad v. Anderson, 
173 N.W. 674, 143 Minn. 336. 

S.C.—Gowdy V. Gowdy, 65 S.E. 385, 
83 S.C. 349. 

11 C.J. p 694 note 70. 

Ou second mortgagee 
Where second mortgagee contended 
that first had been satisfied and that 
he was entitled to priority in appli- 
cation of proceeds of sale of the 
mortgaged chattels, it was held that 
he had the burden of proof.—^Nichol- 
son V. Bynum, 162 P. 740, 62 Okl. 
167. 

Xn. detinne for mortgaged property, 
where defendant pleaded payment, 
the burden of proof was on him to 
establish such plea. — Howell v. 
Smith, 91 So. 496, 206 Ala. 646. 

In. replevln. against mortgaged 
property where the defense was that 
the mortgage was paid, the burden 
was held to be on defendant mort¬ 
gagor to prove payment by prepon- 
derance of evidence. — Mitchell v. 
Hammett, 60 S.W.2d 55.9, 187 Ark. 
1163. 

In action to recover credit dne mort¬ 
gagor 

To recover amount held by finance 
company under contract, in legal ef- 
fect a mortgage, providing that 
amount withheld would be paid to 
dealer when contracts covering au- 
tomobiles were paid in full, automo- 
bile dealer would be required to al¬ 
lege and prove that amount claimed 
had actually accrued’ under contract 
and that demand had been made 
therefor. Lindsey v. Commercial 
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Discount Co., 55 P.2d 896, 12 Cal.App. 
2d 845. 

72. Cal.—Bank of Italy Nat. Bank & 
Savings Ass'n v. Bettencourt, 7 P. 
2d 174, 214 Cal. 571—Gordon v. 
Pfeifter, 274 P. 578, 96 Cal.App. 
607. 

N.Y.—Walsh V. Gray, 212 N.Y.S. 230, 
214 App.Div. 296. 

Plaintiff not bound to prove nonpay- 
ment 

In suit to obtain adjudication that 
written instruments constituted 
mortgage and for foreclosure there¬ 
of, where instruments sued on cre- 
ated obligation for payment of mon¬ 
ey, within Civ.Pract.Act § 242, it was 
error to hold that plaintiffs were 
bound to prove nonpayment to estab¬ 
lish cause of action.—^Walsh v. Gray, 
supra. 

73. Okl.—Riley Motor Co. v. Vil- 
kins, 65 P.2d 481, 179 Okl. 236. 

In snit on note secured by chattel 
mortgage, mortgagor who claims to 
have discharged debt by delivering 
mortgaged property to mortgagee 
has burden of proving that mort¬ 
gagee accepted property in satisfac- 
tion of debt.—^Riley Motor Co. y. 
Wilkins, supra. 

In snit to enforce mortgage 
• Purchaser, in seller’s suit to en¬ 
force mortgage had burden. of prov¬ 
ing that seller repossessed automo- 
bile without purchaser’s consent and 
accepted it in settlenient of purchas- 
er's debt sued on.—^Bernstein-Lan- 
ford, Inc., v. Tieuel, La.App., 144 So. 
195. 
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Admissibility of evidence, Evidence which bears 
on payment of the mortgage is relevant and admis- 
sible, if otherwise competent,in accordance with 
the principies considered in the CJ.S. title Payment 
§ 112, also 48 CJ, p 717 note 93. 

Payment of the mortgage debt may be proved by 
a bili of sale of cattle to the mortgagee, the pro- 
ceeds of which cattle were to be credited on the 
mortgage, and by the fact that the mortgagee has 
subsequently sold cattle.*^ 5 

In an action by the assignee of a mortgagor 
against the mortgagee for conversion, where the 
issue is whether there was a default in payment, 
evidence that the assignee agreed to pay to prevent 
removal of the property, if the mortgagee would 
give him time to draw the money from the' bank, 
is admissible only as a part of the res gestae, and 


it is error to permit the assignee to follow it up by 
other evidence showing the amount of his bank ac- 
count;*^® and on an issue as to whether, prior to 
the execution of a renewal mortgage, the parties 
agreed by parol to release a portion of the proper¬ 
ty from the lien of the first mortgage, the renewal 
mortgage and a pencil memorandum of the alleged 
parol agreement are admissible, the inferendes de- 
ducible from the difference in the language of the 
two mortgages, and whether any memorandum was 
ever written, and, if written, what it contained, be- 
ing questions for the jury.'^^ , . 

Sufficiency of evidence, General rules governing 
weight and sufiiciency control in determining wheth¬ 
er the evidence is sufficient to show that the mort¬ 
gage debt has or has not been paid or released,'^^ 
or to support a judgment,*^® finding,so or ver- 


74. Tex.—^Brand v. Smithdeal, Civ. 

App., 95 S.W.2d 1017. 

Testimony as to receipt of rents 

In bank’s action on notes executed 
by farm tenant as maker and land- 
lord as surety, which notes were se- 
cnred by a mortgage on maker's 
crops, wherein maker testified that 
ali crops were sold and proceeds de- 
livered to bank for purpose of cal- 
culating amount of rent due, testi¬ 
mony of surety as to amount of rent 
received by him during years in- 
volved was admissible as circum- 
stance to show amount of payments 
received by bank on notes.—^Brand 
V. Smithdeal, supra. 

75. Tex.—Watts v. Dubois, Civ,App., 

66 S.W. 698. 

76. N.T,—^Fischman v. Levin, 144 N. 

Y.S. 674, 83 Misc. 107. 

77. U.S. — Pecos Valley Bank v. 

Evans-Snider-Buel Co., Tex., 107 

F. 654, 46 C.C.A. 534. 

78. Evidence sufficient 

(1) To establish that seller repos- 
sessed automobile with purchaser’s 
consent and did not accept it in set- 
tlement of debt, so as to release pur- 
chaser from contract and purchase 
notes sued on.—^Bernstein-Lanford, 
Inc., V. Tieuel, La.App., 144 So. 195. 

(2) To Show that chattels were 
surrendered and accepted in full sat- 
isfaction of debt by mortgagees who, 
therefore, could not recover deficien- 
cy from mortgagor after holding 
mortgage sale.—^Harris v. Rivard, 
248 N.W. 573, 263 Mich. 124. 

(3) To show that note secured by 
mortgage had been paid and dis- 
charged prior to the bringing of a 
foreclosure action thereon.—Under- 
wood State Bank v. Weber, 193 N.W. 
602, 49 N.D. 814. 

(4) To Show that the mortgage 
debt was paid.—Kidd v. Talbot, La. 
App.. 147 So. 825. 


(5) To Show a satisfaction of the 
mortgage debt.—^Hamilton v. Harry 
L. Hussmann Refrigerator & Supply 
Co.. 108 So. 43, 214 Ala. 376. 

(6) To Show that marketing as- 
sociation agreed to pay mortgage 
against hay crop as part of consid- 
eration of sale of crop to it.—^North¬ 
west Hay Ass'n v. Slayton, 242 P. 
354, 137 Wash. 248. 

(7) To Show that mortgagor gave 
mortgage on live stock on farm, and 
that owner of farm never released 
mortgage on property.—^Kerby v. 
Feild, 38 S.W.2d 308, 183 Ark. 714. 

Evidence insufficient 

(1) To Show conclusively accept- 
ance of debtor’s note as payment of 
antecedent debt, in action to recov¬ 
er mortgaged personal property.— 
Farmers’ ,& Merchants’ State Bank of 
West Concord v. Nummedahl, 207 N. 
W. 313, 166 Minn. 144. 

(2) To Show completed contract 
for discharge of another chattel 
mortgage for which priority was 
claimed.—^Hill y, Bender, 6 P.2d 1081, 
138 Or. 400. 

(3) Where the giving of the mort¬ 
gage is admitted, a atatement by 
mortgagor that mortgagee had no 
mortgage or no claim on mortgaged 
property is not sufficient to prove 
discharge of mortgage.—^Bogestad v. 
Anderson, 173 N.W. 674, 143 Minn. 
336. 

79. Evidence insufficient 

(1) To justify judgment for mort¬ 
gagor in detinue action on ground 
that mortgage under which property 
sued for was claimed had been sat- 
isfied by seizure of certain of mort- 
gagor^s property sold by mortgagee 
for much less than amount of mort¬ 
gage debt.—^Williams v. Love, 166 So. 
681, 232 Ala. 31. 

(2) To support judgment awarding 
automobile dealer recovery on con- 
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tract with finance company, in legal 
efCect a mortgage, whereunder finance 
company was to pay dealer amount 
withheld by company when contracts 
covering automobiles were paid in 
full.—Lindsey v. Commercial Dis- 
count Co., 55 P.2d 896, 12 Cal.App.2d 
345. 

80. Evidence sufficient 

(1) To sustain finding that mort¬ 
gages had not been paid in full.— 
Baker v. Betzner Mercantile Co., 13 
S.W.2d 608, 178 Ark. 1199. 

(2) To warrant finding that mort¬ 
gage on corn and cotton crop had 
been paid.—Blankenship v. Modglin, 
6 S.W.2d 531, 177 Ark. 388. 

(3) To require finding that mules 
were not unconditionally delivered by 
owner in payment of his son’s mort¬ 
gage.—^Anderson v. Martin Motor Co., 
Tex.Civ.App., 32 S.W.2d 676. 

(4) A judgment to the efCect that 
a mortgage was paid by a check 
mailed by the mortgagor but not 
cashed by the mortgagee because of 
the failure of the drawee bank, was 
held to be based on an implied find¬ 
ing that the payee knew of the 
precarious condition of the drawee 
bank when it deposited the check in 
a local bank; the evidence was held 
to be sufficient to support this im¬ 
plied finding.—Blackwelder v. Fergus 
Motor Co., 260 P. 734, 80 Mont. 374. 
Evidence insufficient 

(1) To support finding that mort¬ 
gage note was paid, so as to make 
mortgagee's seizure of chattels a 
conversion.—^Woods Leasing Co. v. 
Puncheon, 25 P.2d 47, 134 Cal.App. 
111 . 

(2) To support finding of agree^ 
ment whereby mortgagee was to ac¬ 
cept all property and possession of 
premises in complete settlement of 
mortgage debt, in action on agree¬ 
ment whereby mortgagee was to take 
over designated property and credit 
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dict^^ to the effect that there has or has not been 
such payment or release. Payment must be proved 
by a preponderance of the evidence.S2 The mere 
acceptance by a mortgagee of property other than 
that mortgaged, and the crediting of the same, at an 


agreed price, on the mortgage, do not show an 
agreement to release the mortgaged property.^^ 
Payment of a large amount over the mortgage debt 
will, however, authorize a finding that the mortgage 
has been paid.^^ 


XIV. FORECLOSURE 

A. IN GENERAL 


§ 354. Necessity of Foreclosure 

The foreclosure of a chattel mortgage is ordinarily 
necessary in order to cut off and transfer the mortgagor’s 
interest in the mortgaged property; however, It is un- 
necessary if the mortgagor, after a default, dellvers the 
property to the mortgagee in satisfaction of the mortgage 
debt. 

At common law, on the breach of a condition of 
a chattel mortgage, an absolute title to the mort¬ 
gaged chattels vested in the mortgagee without a 
foreclosure, as shown infra § 432. Under the mod- 
ern rule, however, courts of equity inter fere to give 
the mortgagor a right of redemption, as will be dis- 
cussed in § 432, particularly since in many jurisdic- 
tions a chattel mortgage creates merely a lien on 
the property, as already discussed in § 1. Accord- 
ingly, a foreclosure, either in accordance with the 
terms of the mortgage,or in the manner prescrib- 
ed by law,^® is ordinarily necessary today, the 


function of a foreclosure being officially to declare 
a forfeiture of the mortgagor's interest and to 
transfer it to another,^'^ However, foreclosure is 
unnecessary where the mortgagor, after default, de- 
livers the property to the mortgagee in satisfac¬ 
tion of the mortgage debt.^^ 

§ 355. Right to Foreclose 

Uniess the circumstances are such that the right to 
foreclose is granted or denied by statute, the circum¬ 
stances under which a right to foreclose a chatte! mort¬ 
gage arises depend on the intention of the parties to 
the mortgage. 

Except in particular circumstances in which a 
right to foreclose may be created^^ or denied^® by 
a statute, or be denied because of equitable consid- 
erations,^^ the circumstances under which a right 
to foreclose arises depend on the intention of the 
parties as expressed in the mortgage,^^ although to 


defendant on the mortgage debt for 
the fair value thereof.—Horst v. 
Staley, 54 P.2d 876, 101 Mont. 543. 

(3) To support finding that note 
secured by mortgage had been paid, 
in an action on the note.—First Nat. 
Bank v. Morris», Tex.Civ.App., 94 S. 
W.2d 867. 

81. Evideuce sufficient 

(1) To sustain verdict finding bal- 
ance remained yet unpaid, in action 
to foreclose mortgage on crop and 
personalty.—Callaway v. Dozier, 166 
S.E. 254, 45 Ga.App. 865. 

(2) Evidence of payment of bal- 
ance alleged to be due on note for 
piano was held to be sufficient to 
support verdict for defendant in re- 
plevin.—.^Eolian Co. of Missouri v. 
Annis, Mo.App., 272 S.W. 1031. 

Evidence insufficient to go to jury 
on question as to whether mortgagee 
agreed to take back mortgaged iha- 
chinery in payment of mortgage 
notes.—Crawford v. Souders, Mo. 
App., 37 S.W.2d 495. 

82, S.D.—Townsend v. Weisenburg- 
er, 142 N.W. 253, 32 S.D. 148. 

83. Ala.—Brannen v. Harris, 39 So. 
721. 

11 C.J. p 695 note 81. 

84, Mo.—^Vette V. Johnson, 43 Mo. 
App. 300. 

11 C.J. p 695 note 82. 


85. Or.—Templeton v. Dloyd, 109 P. 
1119, 115 P. 1068, 59 Or. 52. 

80, Mich.—^Robinson v. Solomon, 193 
N.W. 209, 222 Mich. 618. 

N.Y.—Holliday v. McGraw, 199 N.T. 

S. 661, 106 Misc. 661. 

11 C.J. p 695 note 89. . 

87. Wash.—Larson v. Anderson, 166 
P. 774, 97 Wash, 484. 

88 . Okl.—Hixon v. Hubbell, 44 P. 
222, 4 Okl. 224. 

Waiver, loss, or abandonment of 
right of redemption see infra § 434. 

89. Ga.--Nichols v. Ward, 108 S.E. 
832, 27 Ga.App. 501. 

Wash.—Lee v. Walmsley, 240 P. 906, 
136 Wash. 573—J. I. Case Thresh- 
ing Machine Co. v. Shroll, 170 P. 
564, 100 Wash. 212. 

90. La.—Motors Securities Co. v. 
Tullos, App., 178 So. 634. 

Estoppel to assail validity 
A mortgagor cannot be estopped to 
assail the validity of a foreclosure 
made in violation of a statute pro- 
hibiting a foreclosure, since what is 
positively forbidden cannot be ac- 
complished by indirection.—^Aultman, 
etc., Co. v. Meade, 89 S.W. 137, 121 
Ky. 241. 28 Ky.L. 208, 123 Am.S.R. 
193. 


91. N.J.—Dichter v. Nagle, Ch., 113 
A. 519. 

92. Ala.—Gernert v. Limbach, 50 So. 
903, 163 Ala. 413. 

Ariz.—Glaspie v. Williams, 51 P.2d 
254, 46 Ariz. 381. 

lowa.—^Koster v. Seney, 69 N.W. 868, 
100 lowa 558. 

La.—Hopkins v. Southall, App., 150 
So. 871. 

Mass.—Wooldridge v. Wolf, 149 N.E. 
685, 254 Mass. 128—Lawlor v. 

Dowd, 130 N.E. 103, 237 Mass. 569. 
Miss.—Quarles v. Hucherson, 104 So. 
148, 139 Miss. 356. 

Mo.—Stockham v. Leach, 238 S.W. 
853, 210 Mo.App. 407—Citizens* 

Bank v. Tyler, App., 226 S.W. 603. 
Mont. — Advance-Pumely Thresher 
Co. V, Kruger, 16 P.2d 1102, 93 
Mont. 66, 85 A.L.R. 1053—Bice v. 
Daffern, 293 P. 433, 88 Mont 479. 
N.Y.—^Wazen v. Duggan, 186 N.Y.S. 
394; afflrmed 188 N.Y.S. 956, 197 
App.Div. 922. 

N.D.—Thompson Realty Co. v. Mow- 
bray, 214 N.W. 908, 55 N.D. 732— 
Taugher v. Northern Pac. R. Co., 
129 N.W. 747, 21 N.D. 111. 

Or.—Swan v. Jones, 173 P. 249, 88 
Or. 706. 

Wash.—^Woodruff v. Stahl, 217 P. 

1013, 126 Wash. 184. 

W.Va.—Southern Billiard Supply Co. 
V. Lopinsky, 116 S.E. 253, 93 W. 
Va. 214. 
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determine the intention of the parties in this re- 
spect it is permissible to construe the mortgage in 
connection with other instruments executed at the 
same time.^^ Particular circumstances in which the 
right to foreclose may exist are discussed infra §§ 
356, 357, and 360. 

The right to foreclose is not affected by the fact 
that the mortgagor, with the mortgagee’s knowl- 
edge, has relinquished control of the property to a 
third person for a definite period,^^ or that the 
mortgagee^s interest in the property is only a par- 
tial one;95 no'r is it affected by the fact that the 
mortgagee is indebted to the mortgagor, if such in- 
debtedness has no connection with, or is insufficient 
entirely to wipe out, the mortgage debt.^® So also, 
the right to foreclose is unaffected by controversies 
between the mortgagor and third persons concern- 
ing matters as to which the mortgagee is a stran- 
ger.97 However, where the mortgagee has been 
summoned as a trustee in attachment, the mortgage 
cannot thereafter be foreclosed,^^ although an in- 
valid attachment does not prevent foreclosure.^^ 

A mortgage may properly be foreclosed after the 
• 'esth of the mortgagor, and the mortgagee need 
not file his claim against the estate in probate.^ 

Where the mortgagee has seized the property for 
his own use, rather than for the protection of his 
security, the mortgage debt is satisfied, as shown 
supra § 342, to the extent of the value of the prop¬ 
erty, and the mortgagee cannot maintain an action 
to foreclose the lien on such property, but if he has 
seized only a part of the property he may foreclose 
the mortgage on the property remaining in the pos- 
session of the mortgagor,^ 


On conversion. It has been held that where the 
mortgaged property has been converted by a third 
person, the holder of the mortgage may proceed to 
foreclose the mortgage on the property in the hands 
of such person.2 

Coiint er claim. Where a counterclaim is set up 
by the mortgagor to an action by the mortgagee to 
recover the mortgage debt and to foreclose the 
mortgage, the mortgage may be foreclosed for the 
amount of the debt, subject to a set-of¥ for the 
amount of any claim established by the mortgagor.^ 
Also, where a chattel mortgage is given to secure 
future advances totaling a specified sum, but only 
a portion of such amount is advanced, the mortga¬ 
gee may nevertheless foreclose the mortgage for the 
amount due, subject to a set-off for any damages 
which the mortgagor may have sufifered by reason 
of the mortgagee^s failure to advance the whole 

sum. 5 

§ 356. - Maturity of Debt 

In the absence of a statute to the contrary, a mort¬ 
gage conditioned on the payment of a debt on a day cer- 
tain cannot be foreclosed before that date. 

In the absence of circumstances giving rise to a 
statutory right to foreclosure where the condition 
of the mortgage is the payment of a debt on a day 
certain, a right to foreclose does not exist prior 
thereto.® On the other hand, where no time for 
payment of the debt is specified,*^ or where the debt 
is past due at the time the mortgage is executed,^ 
the mortgage may be foreclosed immediately on de- 
livery. However, it has generally been held that 
there must be a demand and refusal to pay,^ even 


93. lowa.—Koster v. Seney, 69 N.W. 
868, 100 lowa .558, 

Mo.—Stockham v. Leach, 238 S.W. 

853, 210 Mo.App. 407. 

JMont.—^Bice v. Daffern, 293 P. 433, 
88 Mont. 479. 

N.T.—Wazen v. Duggan, 186 N.Y.S. 
394, affirmed 188 N.Y.S. 956, 197 
App.Div. 922. 

roreclosure as texsuinatiugr contract 
An attempt by the mortgagee to 
foreclose the mortgage in violation 
of the terms of an agreement en- 
tered into in connection with the 
mortgage at the time of the execu- 
tion of the latter has been held to 
entitle the mortgagor to treat the 
agreement as at an end.—^Wooldridge 
y. Wolf, 149 N.E. 685, 254 Mass. 128. 

Beuewal as waiver hy mortgagor 
As respects right' to foreclose, an 
objection'that the mortgagee did not 
properly apply a check given to him 
on his promise to give an extension 
of time is waived by the mortgagor’^s 
subsequ-eiit signing of an extension 
or renewal note.—^Davenport v.' San i 


Antonio Machine & Supply Co., Tex. 
Civ.App., 59 S.W.2d 207, error re- 
fused. 

94- N.Y. — Judson v. Easton, 1 
Thomps. & Co. 598, affirmed.58 N.Y. 
664. 

11 C.J. p 695 note 91 [a] (2). 

95.. N.Y,—Reuscher v. Klein, 35 N.Y. 
Super. 446. 

95. S.D.—^Aalseth v. Simpson, 231 N. 
W. 289, 57 S.D. 118. 

97. Ark,—^Robinson, etc., Contract- 
ing Co. V. Harrison. 133 S.W. 197, 
90 Ark. 643. 

93. Mass.—^Hobart v. Jouvett, 6 
Cush. 105. 

99. Cal.—Souza v. Lucas, App., 100 
P. 115. 

1. lowa.—Cocke v. Montgomery, 39 
N.W. 386, 75 -lowa 259. 

Mont.—^Emerson-Brantingham Iniple- 
ment Co. v. Anderson, 194 P. 160, 
58 Mont. 617. 

2. N.Y.—Altmah V. Krumholtz, 172 
N.Y.S. 126. 
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3. Tex.—^Wilson v. Wilson, Civ.App., 
21 S.W.2d 1084. 

4. Tex.—^West Texas Utilities Co. v. 
Nunnally, Civ.App., 10 S.W.2d 391. 

5. Miss.—Watts v. Bonner, 6 So. 
137, 66 Miss. 629—Coleman v. Gal- 
breath, 53 Miss. 303. 

Or.—^Abernethy v. Uhlman, 93 P. 936, 
97 P. 540, 52 Or. 359. 

6 . Mont.—James v. Speer, 220 P. 
635, 69 Mont. 100. 

7. Colo.—Metropolitan State Bank 

V. Wright, 209. P. 804, 72 Colo. 106. 
11 C.J. p 697 note 9. 

8. lowa.—^Johnston v. Robuck, 73 N. 

W. 1062, 104 lowa 523. 

11 C.J. p 697 note 8. 

9. U.S.—Brown ,v. Grand Rapids 
Parior Purniture Co., Mich., 58 F. 
286; 7 C.C.A. ’225, 22 L.R.A. 817. 

11 C.J. p 697 note 10. . 

Freserving lieu against third parties 
Where ‘ a mortgage note • has no 
due date, the mortgagee, to preserve 
his lien against andther ehcumbran- 
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where the mortgage contains an express agreement 
to pay at maturity.i® 

Renewal, Although by the terms of the mort- 
gage the mortgagor may renew the debt and mort- 
gage at maturity if he pays the interest, a mere 
payment of the interest when due will not consti¬ 
tute a renewal of the mortgage so as to prevent 
foreclosure.^^ 

§ 357. - Default in Payment or Perform- 

ance of Condition 

The right to foreciose a chattei mortgage arises 
usually on a default In payment or the performance of 
any other condition in the mortgage. 

The right to foreciose a chattei mortgage usually 


arises on a default in the payment of the mortgage 
debt, 12 oj. the performance of any other condition 
named in the mortgage,12 and a default occurs im- 
mediately on the mortgagor^s failure to perform his 
obligation strictly according to the tenor of the 
mortgage.i^ Conversely, in the absence of an ex¬ 
press agreement by the mortgagor, or a provision of 
a statute, to other effect, no right to foreciose ex- 
ists ordinarily prior to, or in the absence of, a de- 
fault-is A mortgagor is not in default, so as to au- 
thorize a foreclosure, where it is possible that his 
obligation will be,i2 or that it is being,!'^ or that it 
has been,iS performed in accordance with the terms 
of the mortgage. Where the mortgage is condi- 
tioned on the payment of a note, the mortgage and 


cer, must make demand for payment 
within a reasonable time, or take 
possession within the time specified 
by statute.—Metropolitan State Bank 
V. Wright, 209 P. 804, 72 Colo. 106. 

10. U.S.—Brown v. Grand Rapids 
Parior Purniture Co., Mich., 58 P. 
286, 7 C.C.A. 225, 22 L.R.A. 817. 

11. Kan.—^Weldgrube v. Kerns, 207 
P. 654, 111 Kan. 428. 

12. 111.—Consolidated Hair Goods 
Co. V. Adams Clark Bldg. Corpora¬ 
tion, 7 N.B.2d 623, 289 Ill.App. 576. 

lowa.—Silver v. Wickfield Parms, 227 
N.W. 97, 209 lowa 856. , 

Kan.—Cherryvale Inv. Co. v. Dill- 
man, 11 P,2d 681, 683, 135 Kan. 
699, citing Qorpns Juris, 

La. — Bernstein-Lanford, Inc., v. 

Tieuel, App„ 144 So. 195, 

Me.—Harvey v. Anacone, 184 A. 889, 
134 Me. 245. 

Mich.—Theatre Equipment ’ Accept- 
ance Corporation v. Betman, 242 N. 

• W. 903, 259 Mich. 245. 

N.T.—Wazen v. Duggan, 186 N.Y.S. 
394, affirmed 188 N.Y.S. 956, 197 
App.Div. 922. 

N.D.—^Advance-Rumely Thresher Co. 
V. Johnson, 243 N.W. 919, 62 N.D. 
553—Thompson Realty Co. v. Mow- 
bray, 214 N.W. 908, 55 N.D. 732. 
Or.—Reid v. Wentworth & Irwin, 63 
P.2d 210, 155 Or. 265—^Kummer v. 
Lauman, 7 P.2d 556, 138 Or. 514— 
Swan V. Jones, 173 P. 249, 88 Or. 
706. 

S.C.—People’s Bank v. Walker, 128 S. 

E. 715, 132 S.C. 254. 

S.D.—^Aalseth v. Simpson, 231 N.W. 
289, 57 S.D. 118. ' 

Tex.—Terry v. Spearman, Com.App., 
259 S.W. 563, - reversing, Civ.App., 
246 S.W. 103. 

11 C.J. p 695 note 91. 

13. Me.—^Harvey v. Anacone, 184 A. 
889, 134 Me. 245. 

Miss.—Quarles v. Hucherson, 104 So. 

148, 139 Miss. 356. 

11 C.J. p 695 note 91. 

14. Mass,—^J.jawlor v. Dowd, 130 N. 
E. 103, 23Y Mass. 569. 


N.D.—Bangs, Berry & Carson v. 

Nichols, 181 N.W. 87, 47 N.D. 123. 
11 C.J. p 696 note 92. 

Sale or disposition of property 

(1) A sale of the mortgaged prop¬ 
erty by the mortgagor without the 
mortgagee*s consent has been held to 
constitute a breach of the mortgage, 
authorizing foreclosure at once, al¬ 
though only a part of the property 
was sold.—Bangs, Berry & Carson v. 
Nichols. supra. 

(2) However, according to other 
authority, a sale or other disposition 
of the property by the mortgagor in 
violation of the terms of the mort¬ 
gage does not authorize an executory 
process before maturity, in the ab¬ 
sence of an express provision in the 
mortgage to the contrary.—Hopkins 
V. Southall, La.App,, 150 So. 871. 

(3) Option to foreciose on sale or 
disposition see infra § 360 a. 

railure to insure 

The failure of a mortgagor to ex- 
ercise due diligence in procuring In¬ 
surance for the property as required 
by the terms of the mortgage has 
been held to constitute a default. 
Thus the mortgagor was in default 
where, although he had applied 
therefor on the date the mortgage 
,was executed, the Insurance was not 
issued until more than two months 
afterward.—^Lawlor v. Dowd, 130 N. 
E. 103, 237 Mass. 569. 

15. Ariz.—Glaspie v. Williams, 61 P. 

2d 254, 46 Ariz. 381. 

La.—^Hopkins v. Southall, App., 150 
So. 871. 

Mo.—Stockham v. Leach, 238 S.W. 

853, 210 Mo.App. 407. 

Mont. — Advance-Rumely Thresher 
Co. V. Kruger, 16 P.2d 1102, 93 
Mont. 66, 85 A.D.R. 1053. 

N.Y.—Wazen v. Duggan, 186 N.Y.S. 
394, affirmed 188 N.Y.S. 956, 197 
App.Div.-922. 

Or.—^Kaller y. Spady, 24 P.2d 351, 
144 Or.'206.. 


Wash.—Simpson v. Combes, 182 P. 

566, 107 Wash. 575. 

11 C.J. p 696 notes 93, 94. 

16. Mortgagor’s option 

Where by the terms of the mort¬ 
gage, payment may be made in ac¬ 
cordance with either of two pians, 
the mortgagee cannot foreciose mere- 
ly on a failure to make payment in 
accordance with one plan, where pay¬ 
ment in accordance with the other 
plan is stili possib.e.—Glaspie v. 
Williams, 51 P.2d 254, 46 Ariz. 381. 

17. Mo.—Stockham v. Leach, 238 S. 
W. 853, 210 Mo.App. 407. 

Performance of Services 
Where the mortgagpr’s obligation 
is to render Services specifiod in a 
contract entered into in connection 
with the mortgage, the mortgagor is 
not in default, so as to authorize 
foreclosure, so long as the contract 
is being performed, even though a 
note payable by the performance of 
such Services is due.—Stockham v. 
Leach, supra. 

Aetion held premature 
Where, iriespective of whether a 
warehouse receipt sought to be fore- 
closed as a chattei mortgage was de- 
livered to secure the repayment of 
money, a part of the money was to 
be paid by the defendant from cer- 
tain contracts with a third person, 
and such payments were then being 
made, an action as to such part was 
prematurely brought. — Stultz v. 
Gamble, 180 N.Y.S. 424. 

18. N.Y.—^Wazen v. Duggan, 186 N. 
Y.S. 394, affirmed 188 N.Y.S. 956, 
197 App.Div. 922. 

Wrongfnl application of payment 
. Where mortgagors had paid 
enough to discharge the mortgage, 
but the mortgagees, contrary to the 
mortgage terms, applied such pay¬ 
ments on another debt, a foreclosure 
sale for default of payment was void 
as to mortgagors" trustee in bank- 
ruptey.—Simpson v. Combes, 182 P. 
566, 107. Wash. 575, 
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note must be read together in determining whether 
there has been a breach of the condition,!^ and 
payment of the note in accordance with the ternis 
thereof constitutes a performance of the condition 
of the mortgage.20 

Even where there has been a breach of a con¬ 
dition of the mortgage, it has been held that the 
mortgage cannot be foreclosed where to permit a 
foreclosure wotild be inequitable.^i 

In the absence of other existing liens on the 
mortgaged property, a mortgagor may surrender it 
to the mortgagee and authorize its sale and the ap- 
plication of the proceeds to the mortgage debt, al- 
though no default has occurred in the terms of the 
mortgage,and a foreclosure before default can¬ 
not be impeached by inferior lienholders if the val- 
ue of the mortgaged goods is less than the debt se- 
cured by the mortgage to plaintiff,^^ Moreover, 
even an unauthorized foreclosure before a default,^^ 
or the time specified for foreclosure in the mort¬ 
gage,25 if not objected to by the mortgagor, is valid 
as against the mortgagor^s general creditors. 

Redelivery of possession. If a default occurs 
while the mortgagee holds temporary possession, he 
need not go through the form of delivery back to 
the mortgagor before asserting his right.^5 

§ 358. - Persons Entitled to Foreclose 

The mortgagee or persons having acquired sufficient 


interest therein or acting as representative of the mort¬ 
gagee may foreclose the mortgage. 

Where a mortgage is given to several persons 
jointly to secure separate debts, eithei* mortgagee 
may enforce his own claim by foreclosure,27 or the 
mortgage may be foreclosed by the mortgagees 
jointly.2S On the other hand, it has been held that 
a mortgage given to several persons to secure a 
single debt cannot be foreclosed by one of them,29 
but there is authority to the contrary.^O 

Parties to assignment. An assignee of the mort¬ 
gage may foreclose it,2i as may an assignee of a 
part of the mortgage debt,22 tmless by its terms the 
mortgage confers a right of foreclosure on the 
mortgagee only.23 If the mortgage itself is as- 
signed, the assignee acquires the legal title and may 
enforce the mortgage in his own name but even 
where the assignment is only an equitable one, the 
assignee has a right to use the name of the holder 
of the legal title to enforce the mortgage at law.35 
Where, although the mortgage and the note had 
been assigned, they were in the mortgagee^s posses¬ 
sion at the time of the foreclosure, and the mortga¬ 
gor recognized the mortgagee as the owner, a fore¬ 
closure by the mortgagee was held to be proper.36 

Parties to suretyship agreement, A surety to 
whom a mortgage has been given as indemnity can¬ 
not foreclose it, in the absence of an express pro- 
vision therein to the contrary, until he has paid the 
debt or some part thereof ;27 nor can he foreclose 
after having been discharged as a surety.33 The 


19. Mont.—^Bice v. Daffern, 293 P, 

433. 88 Mont. 479. 

20. Beposit as paymeiit 

Where a note is payable at a par- 
ticular tirhe and at a particular trust 
company, and the mortgage securing 
the note is by its terms conditioned 
on the payment of such note, the 
mortgagor is not in default, so as to 
authorize a foreclosure, where on 
maturity he has on deposit with the 
trust company a sum exceeding the 
note, with instructions to pay the 
note upon presentment, and the 
mortgagee fails to make presentment 
at such place.—^Wazen v. Duggan, 
18$ N.Y.S. 394, afflrmed 188 N.Y.S. 
956, 197 App.Div. 922. 

21. Ezecution. of second mortgage 

The execution of a second mort¬ 
gage by the mortgagor, especially 
where such mortgage has been can- 
celed of record, will not entitle the 
holder of the first mortgage to fore¬ 
close the latter, despite an agreement 
therein by the mortgagee not to cre¬ 
ate another mortgage or lien on the 
property, since the second mortgage 
can in no way affect the lien of the 
first, and to permit such a foreclo¬ 
sure would be inequitable.—Dichter 
V. Nagle, N.J.Ch., -113 A. 519. i 


22. N.D.—Taugher v. Northern Pac. 
R. Co., 129 N.W. 747, 21 N.D. 111. 

23. N.D.—Taugher v. Northern Pac. 
R. Co., supra—Lovejoy v. Mer- 
chants’ State Bank, 67 N.W. 956, 5 
N.D. 623. 

24. Mont.—Noyes v. Ross, 59 P. 367, 
23 Mont. 425, 75 Am.S.R. 543, 47 
L.R.A. 400. 

25. U.S.—Central Trust Co. of New 
York V. Worcester Cycle Mfg. Co., 
aC.Mass., 110 P. 491. 

26. Mo.—Thompson v. White Sew- 
ing Mach. Co., 166 S.W. 895, 179 
Mo.App. 276. 

11 C.J. p 696 note 3. 

27. Mich.—Lyon v. Ballentine, 29 N. 
W. 837, 63 Mich. 97, 6 Am.S.R. 284 
—Walker v. White, 27 N.W. 554, 60 
Mich. 427. 

Neb.—Sloan v. Thomas Mfg. Co., 79 
N.W. 728, 58 Neb. 713. 

28. Mich.—^Lyon v. Ballentine, 29 N. 
W. 837, 63 Mich. 97, 6 Am.S.R. 284. 

N.D.—Baird v. Wallum, 212 N.W. 
215, 54 N.D. 925. 

29. Mo.—Hutchins Hanks Coal Co. 

V. Walnut Dand, etc., Co., 124 S.W. 
1098, 141 Mo.App, 251. • ■ - • • 
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N.J.—Chapman v. Hunt, 14 N.J.Bq. 
149. 

30. Tex.—Simpson v. Shaw, Civ. 
App., 33 S.W.2d 809, error refused. 

31. Ark.—^Erdman v. Erdman, 159 S. 
W. 201, 109 -Ark. 151. 

11 C.J. p 698 note 35. 

32. Ala.—Penney v. Miller, 33 So. 
OeS*, 134 Ala. 593. 

Tex.—^Avery v. Popper, 48 S.W. 572, 
49 S.W. 219, 50 S.W. 122, 92 Tex. 
337, 71 Am.S.R. 849, dismissing ap- 
peal 21 S.Ct 94, 179 U.S. 305, 45 
L.Ed. 203. 

11 C.J. p 699 note 36. 

33. Tex.—Colburn v. Coburn, Civ. ‘ 
App., 211 S.W. 248. 

34. Mich.—^Hyma v. Three Rivers 
Nat. Bank, 44 N.W. 427, 79 Mich. 
167. 

11 C.J. p 699 note 38. 

35. Ala.—Dumas v. People’s Bank, 
40 So. 964, 146 Ala. 226—Graham 
V. Newman, 21 Ala. 497. 

3S. lowa.—Cain v. Vogt, 116 N.W. 
786, 138 lowa 631, 128 Am.S.R. 216. 

37. Mo.—^Walker v. Sutton, App., 195 
S.W. 51. 

38. N.Y. — Newsam v. Finch, 25 
Barb. 175. 
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creditor may enforce such a mortgage in equity,^^ 
and where one agreeing to pay a debt owing to a 
third person takes a chattel mortgage as security, 
the mortgage may be enforced in equity by the per¬ 
son whose debt it is agreed shall be paid.^O 

A trustee named in a chattel mortgage as the 
mortgagee is a proper person to foreclose the mort¬ 
gage but he cannot foreclose in order to be paid 
his claim for Services rendered in administering 
the trust where he never performed Services as 
such trustee under the mortgage.-^^ v/here the trus¬ 
tee is a mere nominal one, he is a mere agent of the 
creditor, and the latter may maintain a suit to fore¬ 
close in his own name,^3 |)ut if there has been an 
agreement, express or implied, that the trustee shall 
have entire discretionary powers as to the manner 
of handling the trust, and he has refused to fore¬ 
close, the creditor is not entitled so to do.^^ Under 
a statute to that effect, where a trustee named in a 
deed of trust cannot act because of unforeseen cir- 
cumstances, the deed may be enforced by a substi¬ 
tute trustee appointed by the court>5 

Personal representative. On the death of the 
mortgagee, an action to foreclose should be brought 
by his personal representatives, not by the htivA^ 

A junior mortgagee may bring an action of fore- 
closure against the mortgagor, and may make prior 
mortgagees parties thereto,^^ or, if the mortgaged 
property is in the possession of a senior mortgagee, 
may maintain an action of foreclosure against the 
senior mortgagee,However, a junior mortgagee 
must establish as against a senior mortgagee,^^ at 
least if the latter is rightfully in possession of the 
property,50 that the junior mortgagee has a sub- 
stantial, and not merely a nominal, interest in the 
property. Thus, if the value of the mortgaged prop¬ 


erty is such that the proceeds of a sale thereof 
would not exceed the amount due under the prior 
mortgage, a junior mortgagee cannot foreclose un- 
til he has procured a discharge of the prior mort¬ 
gage by paying the prior mortgagee the amount due 
the latter under his mortgage.^i On the other hand, 
if the proceeds of a sale of the property would be 
sufficient to satisfy the senior mortgage and leave 
a surplus, a junior mortgagee may foreclose his 
mortgage and apply the surplus on his own debt^^ 
Also, it has been held that a junior encumbrancer 
may exercise his legal right to foreclose without lia- 
bility to other encumbrancers in case he subjects 
only the interest of the mortgagor.53 

The assignee of a junior chattel mortgage may 
seize and sell the property for the debt represented 
thereby, subject to the interest of the senior mort¬ 
gage, and free from interference by anyone not hav- 
ing a prior claim.54 

Bili to compel foreclosure, A subsequent mort¬ 
gagee of a part of the property embraced in a pri¬ 
or mortgage may, after exhausting all his other se- 
curities without satis faction, file a bili in equity 
against the prior mortgagee for the purpose of sub- 
jecting such property by compelling the latter to 
foreclose, and to resort first to the other property 
embraced in his mortgage.55 

§ 359. - Waiver of Default or Right to 

Foreclose 

A waiver of default or of a right to foreclose may be 
effected by an express agreement or by any other un- 
equivocal act by the mortgagee to that end, or by his 
acquiescence in the breach. 

A waiver ®f default or of a right to foreclose a 
chattel mortgage may be effected by an express 
agreement,55 or by any other unequivocal act^^ 


39. Ala.—Troy v. Smith, 33 Ala. 469.. 
Ind.—Plaut V. Storey, 30 N.B. 886, 

131 Ind. 46. 

Tex.—Perrell-Michael Abstract, etc., 
Co. V. McCormac, Civ.App., 184 S. 
W. 1081. 

40. Vt.—Greene v. McDonald, 40 A. 
1035, 70 Vt. 372. 

41. U.S.—In re Pilot Radio & Tube 
Corporation, D.C.Mass., 5 F.Supp. 
453, affirmed, C.C.A., 72 F.2d 316, 
certiorari denied Eckhardt v. Ball, 
55 S.Ct. 98, 293 U.S. 584, 79 L.Ed. 
680. 

42. Wash.—^Northwest Textile Ass*n 
V. Weinstein, 19 P.2d 108, 171 
Wash. 687. 

43. U.S.—H. B. Claflin Co. v. Fur- 
tick, C.C.S.C., 119 P. 429. 

11 C.J. p 699 note 42. 

44. Cal.—Sierra Paper Co. v. Grep- 
pin, 188 P. 608, 45 Cal.App. 630. 

14 C.J.S.-64 


rinding* trustee had such. discretion 
held justified 

Cal.—Sierra Paper Co. v. Greppin, 
supra. 

45. Mo.—Thompson v. Poerstel, 10 
Mo.App. 290. 

46. Va.—Harrison v. Harrison^ 1 
Call 419, 5 Va. 419. 

11 C.J. p 699 note 43, 

47. Minn.—Tiedt v. Boyce, 142 N.W. 
195, 122 Minn. 283. 

48. S.C.—^Edwards v. Dargan, 8 S.E. 
858, 30 S.C. 177. 

49. Or.—^Harcombe v. Rubenstein, 74 
P.2d 982, 158 Or. 78. 

50. Minn.—Tiedt v. Boyce, 142 N.W. 

195, 122 Minn. 283. 

51. Or.—^Harcombe v. Rubenstein, 74 
P.2d 982, 158 Or. 78. 

52. Minn.—Tiedt v. Boyce, 142 N.W. 

196, 122 Minn. 283. 

S.C.—Edwards v. Dargan, 8 S.E. 858, 
30 S.C. 177. , 

53. N.Y.—Hale v. Omaha Nat. Bank, 
64 N.T. 560. 
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54. N.Y.—Schwab Mfg. Co. v. Aizen- 
man, 94 N.Y.S. 729, 106 App.Div. 
478. 

11 C.J. p 699 note 48. 

55. Ark.—^Hannah v. Carrington, 18 
Ark. 85. 

56. Mont.—^Fleming v. Consolidated 
Motor Sale^ Co., 240 P. 376, 74 
Mont. 245. 

Tex.—^Burditt v. Motor Supply Co., 
Civ.App., 99 S.W.2d 679, error dis- 
missed. 

11 C.J. p 698 notes 17, 21 [a], [b]. 

Verbal agreement by the mortga¬ 
gee after a default not to accelerate 
maturity and foreclose the mortgage 
did not prevent him from accelerat- 
ing maturity and foreclosing on a 
subsequent default where the orig- 
inal mortgage and a new mortgage 
executed in consideration of the ver- 
bal agreement both contained an ac- 
celeration clause.—Glaser v. Hender- 
son, Tex.Civ.App., 2 S.W,2d 987. 

57. Mass.—Phelps v. Hendrick, 105 
Mass. 106. 
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to that end by the mortgagee, or it may be effected 
by his acquiescence in the breach.^^ An express 
agreement in writing is not necessary therefor.^^ 
Accordingly, the right to foreclose may be lost by 
an extension o£ the indebtedness,®® by a sale of the 
mortgaged chattels with the mortgagee^s permission 
and the application of the proceeds on the mort¬ 
gaged debt,^i by a destruction of the chattels,or 
by a wrongful conversion thereof by piaintiff.^3 

On the other hand, the right to foreclose is not 
lost by an agreement on the part of the mortgagee 
to postpone foreclosure proceedings,^^ hy an aban- 
donment of foreclosure proceedings prior to a final 
adjudication,®^ agreement to accept payment 

of the mortgage debt in a particular manner,66 by 
an execution to the mortgagor of an escrow deed 
to the mortgaged property for the purpose of a levy 
and sale,^*^ by an acceptance of rent for the use of 
the property by a lessee thereof,^8 by secretly tak- 
ing a new mortgage in place of a prior unrecorded 
mortgage,by waiving the right to enforce a 
pledge securing the same debt,*^® or by a purchase 
by the mortgagee of part of the chattels included 
in the mortgage.^l An agreement by one of two 
joint mortgagees not to foreclose after a default in 


the payment of an installment does not bind his 
comortgagee and prevent the latter from foreclosing 
on such a default.*^2 

Even after the mortgagee has elected to declare 
a forfeiture, he may waive his election; but it has 
been held that an election to declare the whole debt 
due on a default in the payment of interest is not 
waived by his subsequent acceptance of the inter- 
est.*^^ 

§ 360. Option to Foreclose 

a. Before default 

b. On partial default 

a. Before Default 

Where the mortgage itself or a statute so provides, 
the mortgagee may have an option to foreclose before a 
default has taken place. 

An option to foreclose a chattel mortgage before 
a default may be conferred by a provision in the 
mortgage or a katute giving the mortgagee a right 
to foreclose at such time as he chooses,'^^ or, in the 
absence of a statute to the contrary,75 by a pro¬ 
vision in the mortgage authorizing him to foreclose 
at any time he feels insecure.*^^ However, it is 


S.D.—Hesnard v. Larive, 184 N.W. 
972, 45 S.D. 19. 

Acceptance of payment after default 
as waiver of forfeiture see supra § 
330. 

Bemaud for p&ymeiit 

<1) A right to foreclose may he 
waived by a demand for payment 
after the mortgage is overdue. 

Me.—Greene v. Dingley, 24 Me. 131. 
N.T.—Van Loan v. Willis, 13 Daly 
281. 

(2) Such a demand, however, does' 
not reinvest the mortgagor with title 
to the property. 

S.C.—Hale v. Utsey, 22 S.E. 371, 44 
S.C. 393. 

Pailure to ma^e timely claim ' 

A right to foreclose on a default 
in the performance of a condition 
named in the mortgage is waived 
where, although the mortgagee him- 
self performed the condition, he fail- 
ed to make a timely claim for reim- 
bursement therefor, and instead of 
reimbursing himself from payments 
made by the mortgagor applied such 
payments on a debt not yet due.— 
Hesnard v. Larive, 184 N.W. 972, 45 
S.D, 19. 

58. S.D.—Hesnard v. Larive, supra. 
11 C.J. p 698 note 18. 

59. Tex.—^Burditt v. Motor Supply 
Co., Civ.App., 99 S.W.2d 679, error 
dlsmissed. 

11 C.J. p 698 note 20. 

60. 111.—Orcutt v. Williams, 63 IU. 
App. 407. 


N.Y.—Repelow v. Walsh, 90 N.T.S. 

651, 98 App.Div. 320. 

11 C.J. p 698 note 26. 

61. Mont.—Fleming v. Consolidated 
Motor Sales Co., 240 P. 376, 74 
Mont. 245. 

11 C.J. p 698 note 27. 

62. Mich.—^Michigan Sugar Co. v. 
Moffett, 149 N.W. 1025, 183 Mich. 
589. 

11 C.J. p 698 note 24. 

63. N.D.—Strehlow v, McLeod, 117 
N.W. 525, 17 N.D. 457, 17 Ann.Cas. 
423. 

64. 111.—Pox V. Kitton, 19 111. 519. 
Mo.—Byrne v. Carson, 70 Mo.App. 

126, ■ 

11 C.J. p 698 note 28. 

65. Ga,—^Hart v. Hatcher, 71 Ga. 
717. 

Vt.—Desany v.' Thorp, 39 A. 309, 70 
Vt, 31. 

11 C.J. p 698 note 30. 

66. Mass.—^Avery v. Bushnell, 123 
Mass. 349, 

11 C.J. p 698 note 29. 

67. Ga.—Finn v. Reese, 137 S.B. 574, 
36 Ga.App. 591. 

68. Mass.—Southbridge Theatre Op- 
erating Co. v. Rosenberg, 171 N. 
B. 226, 271 Mass. 213. 

69. lowa.—Letts v, McMaster, 49 N. 
W. 1035, 83 lowa 449. . 

70. Cal.—Bowman • v. Sears, 218 P. 
489, 63 CahApp. 235. 

71. lowa.—Connolly v.. Dillrance, 50 

lowa. 92. , , . . ’ 
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72. N.T.—Hanrahan v. Roche, 22 
Alb.L.J. 134. 

73. Or.—Swan v. Jones, 173 P. 249, 
88 Or. 706. 

74. lowa.—Robinson v. Gray, 57 N. 
W. 614, 90 lowa 699, 23 L.R.A. 
780. 

11 C.J. p 696 note 95. 

75. La.—^Motors Securities Co. v. 
Tullos, App., 178 So. 634. 

76. Colo.—Ramstetter v. MacGinnis, 
68 P.2d 454, 100 Colo. 494. 

111.—Consolidated Hair Goods Co. v. 
Adams Clark Bldg. Corporation, 7 
N.E.2d 623. 289 Ill.App. 576. 

Ohio.—Crocker v. Associate Inv. Co., 
10 N.E.2d 153, 56 Ohio App. 136. 
Or.—Harcombe v. Rubenstein, 74 P. 
2d 982, 158 Or. 78. 

S.D.—Grieme v. Robkes, 188 N.W. 
745, 45 S.D. 480. 

Wash.—^Woodruff v. Stahl, 217 P. 
1013, 126 Wash. 184—Skookum 

Lumber Co. v. Sacajawea Lumber 
& Shingle Co., 181 P. 914, 107 
Wash. 356, afflrmed 187 P. 410, 107 
Wash. 356—^J. I. Case Threshing 
Machine Co. v. Shroll, 170 P. 564. 
100 Wash. 212. 

11 C.J. p 696 note 96. 

Interest 

Where the mortgagee feels inse- 
cure, he is eiititled to, have debt ma- 
tured, and to foreclose the mortgage 
. without any deduction of interest 
from face .of, note, notwithstanding 
that note did not draw interest until 
after due.—^Lee v. Walmsley, 240 P. 
906, 136 Wash. 573. 
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generally held that an option to foreclose whenever 
the mortgagee feels insecure cannot be exercised 
arbitrarily, but only in good faith and when he has 
reasonable grounds to believe himself insecure ;77 
although it is sufficient in some jurisdictions if the 
mortgagee in fact believes himself insecure, with- 
out regard to the grounds for such belief.78 Like- 
wise, under a clause in the mortgage or a statute 
so providing, the mortgagee may foreclose the mort¬ 
gage, although no default in payment has occurred, 
if the mortgagor destroys, removes, or disposes of 
the property, or attempts to do so,79 or where the 
property has unreasonably depreciated in value.80 
Also, vrhere the mortgage so provides, the mort¬ 
gagee may declare a default if the property be used 
for unlawful purposes, but no default may be de- 
clared under such a provision in the absence of some 
actual eVidence of illegal use.^l 

On the other hand, the mortgagee cannot be com- 
pelled to exercise the option, since it is for his ben¬ 
efit 82 The right to foreclose a mortgage before a 
default in payment is separate and distinet from, 
and not dependent on the exercise of, the right to 


take possession of the property.83 

Where an option to foreclose before default is 
exercised in a proper manner, neither the mortga¬ 
gee, if the proceeds did not exceed his debt, nor the 
purchaser of the mortgaged property is liable to a 
subsequent mortgagee for any sum.^^ 

What rights in respect of foreclosure before de¬ 
fault are conferred by the mortgage is a question 
of law for the court, and it is error to submit it to 
the jury.85 

b. On Partial Default 

A mortgage securing a debt payable fn ?nsta!Iments 
may ordinarlly be foreciosed, at the mortgagee^s option, 
on a default in the payment of one installment, or at the 
maturity of the whole debt. 

Where the mortgage debt is payable in install- 
ments, a failure to pay an installment when due 
constitutes a breach of the condition of the mort¬ 
gage,88 unless the language of the instrument ex- 
presses a contrary intention;87 but it is optional 
with the mortgagee whether he will foreclose then 
or wait until the maturity of the other install- 
ments.88 The right to foreclose on a default in 


77. Ariz.—Glaspie v. Williams, 61 
P.2d 254, 46 Ariz. 381. 

Colo.—Ramstetter v. MacGinnis, 68 
P.2(l 454, 100 Colo. 494—-Thomas v. 
Beirne, 30 P.2d 863, 94 Colo. 429. 
Wash.—^WoodrufC v. Stahl, 217 P. 

1013, 126 Wash. 184. 

Wyo.—Wettlin v. Jones, 234 P. 515, 
32 Wyo. 446, rehearing denied 236 
P. 246, 236 P. 247,- 32 Wyo. 446. 
Reasonable grounds held to ezist 
S.D.—Grieme v. Robkes, 188 N.W. 
745, 45 S.D. 480. 

Wash.—J. I. Case Threshing Machine 
Co. V. Shroll, 170 P. 564, 100 Wash. 
212 . 

Reasonable grounds held laching 
Wash.—Woodruff v. Stahl, 217 P. 
1013, 126 Wash. 184—Skookum 

Lumber Co. v. Sacajawea Lumber 
& Shingle Co., 181 P. 914, 107 
Wash. 356, amrmed 187 P. 410, 107 
Wash. 356. 

78. Kan.—^Weldgrube v. Kerns, 207 
P. 654, 111 Kan. 428. 

Ohio.—Crocker v. Associate Inv. Co., 
10 N.E.2d 153, 56 Ohio App. 136. 

79. Miss.—Quarles v. Hucherson, 
104 So. 148, 139 Miss. 356. 

Mont.—Bioe v. Daffern, 293 P. 433, 
88 Mont. 479. 

Ohio.—Crocker v. Associate Inv. Co., 
10 N.E.2d 153, 56 Ohio App. 136. 
Wash.—J. I. Case Threshing Machine 
Co. V. Shroll, 170 P. 564, 100 Wash. 
212 . 

11 C.J. p 696 note 97. 

Intention to remove oi dispose bf 
the property at or about the time of 
commencing the, foreclosure is suf¬ 


ficient to entitle the mortgagee to 
foreclose under such a provision, an 
actual attempt to remove or dis¬ 
pose of the property on the very day 
the foreclosure is brought being un- 
necessary.—^Nichols v. Ward, 108 S. 
E.' 832, 27 Ga.App. 501. 

80. Provision as to minimum 
amount 

The mere fact that the mortgagor 
disposed of a part of the property 
will not entitle the mortgagee to 
foreclose, under a provision author- 
izing foreclosure in case of an un- 
reasonable depreciation, where the 
mortgage provides that the property 
shall not he allowed to fall below a 
specified amount, and the remainder 
of the property did not . fall below 
such amount.—Citizens’ Bank v. 
Tyler, Mo.App., 226 S.W. 603. 

81. La.—^Motors Securities Co. v. 
Tullos, App., 178 So. 634. 

82. 111.—Consolidated Hair Goods 
Co. V. Adams Clark Bldg. Corpora¬ 
tion, 7 N.E.2d 623, 289 Ill.App. 576. 

lowa.—1. Case Threshing Machine 
Co. V. Van Yors, 180 N.W. 656, 190 
lowa 543: 

Mich.—^Theatre Equipment. Accept- 
ance Corporation v. Betman, 242 N. 
W, 903, 259 Mich. 245. 

11 C.J. p 696 note 93. 

• 83. Mont.—^Bice v. Daffern, 293 P. 
433, 88 Mont. 479. 

Right to take possession see supra 
§§ 178-182. 

84. Or.^—Harcombe v. Rubenstein, 
74 P.2d 982, 158 Or. 78.. 

- ' lou: ■ 


85. lowa.—^Richardson v. Coffman, 
54 N.W. 356, 87 lowa 121. 

86. Ala.—Gernert v. Limbach, 50 So. 
903, 163 Ala. 413. 

111.—Consolidated Hair Goods Co. v. 
Adams Clark Bldg. Corporation, 7 
N.E.2d 623, 289 Ill.App. 576. 

La.—^Bernstein-Lanford, Inc. v. 

Tieuel, App., 144 So. 195. 

Mich.—Theatre Equipment Accept- 
ance Corporation v. Betman, 242 N. 
W. 903, 259 Mich. 245. 

Or.—^Reid v. WenUvorth & Irwin, 
63 P.2d 210, 155 Or. 265. 

11 C.J. p 697 note 14. 

Rot penalty or forfeiture 
An acceleration clause in a mort¬ 
gage is not objectionable as provid¬ 
ing for a penalty or forfeiture.— 
Reid V. Wentworth & Irwin. 63 P.2d 
210, 155 Or. 265. 

87. N.T.—^Earle v. Gorham Mfg. Co., 
37 N.Y.S. 1037, 2 App.Div. 460— 
Corrigan v. Sammis, 120 N.Y.S. 69, 
65 Misc, 473. 

11 C.J. p 697 note 13. 

88. IIL—Consolidated Hair Goods 
Co. V. Adams Clark Bldg. Corpora¬ 
tion, 7 N.E.2d 623, 289 Ill.App. 576. 

lowa,—J, I. Case Threshing' Mach. 
Co. V. Van Vors, 180 N.W. 656, 657, 
190 lowa 543, citing Corpus Juris. 
Mich.—Theatre Equipment Accept- 
' ance Corporation v. Betman, 242 N. 

W. 903, 259 Mich. 245. 

11 C.J. p 697 note 15. 

Rveu vrlthout provision ih the 
mortgage to such effect, the mgrt- 
gagee has an option to wait until 
the ihaturity of all the installments 
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the payment of a later installment is not affected by | 
the fact that a different mortgage securing the same 
debt was foreclosed on a default in the payment of 
an earlier installment.However, if the holder of 
the mortgage induces the mortgagor to omit pay¬ 
ment of an installment, he cannot foreclose the 
mortgage without first making a demand and afford- 
ing the mortgagor a reasonable opportunity to pay 
such installment. 

According to some authority, a mortgage may be 
foreclosed for the whole amount of the debt on a 
default in the payment of an installment, irrespec- 
tive of whether the mortgage so provides.^^ Un¬ 
der other authority, this can be done where the 
mortgage so provides,^^ or the mortgagor has in 
some other manner agreed,^^ but not otherwise.^^ 
Likewise, where the mortgage so provides, the 
mortgagee may, at his option, foreclose the mort¬ 
gage for the whole amount of the debt on a default 
in the payment of interest.^5 

A failure to declare an acceleration and to fore¬ 
close on the mortgagor’s first default does not pre- 
clude an acceleration and foreclosure on a subse- 
quent default by the mortgagor.^® No demand for 
payment is necessary to entitle the mortgagee to 
accelerate maturity and foreclose the mortgage for 
the entire amount of the debt on a default by the 

mortgagor. 9 7 

According to some authority, an acceleration 
clause in a chattel mortgage is applicable only to 
the enforcement of the mortgage,^^ and, as shown 
in the title Bilis and Notes § 251 b, will not acceler¬ 
ate the maturity of the note for the purpose of a 
personal action thereon. 

§ 36 L Delay or Failure to Foreclose 

Under a statute to that effect, the lien of a chattel 

before foreclosing the mortgage.—J. 

I. Case Threshing Mach. Co. v. Van 
Vors, 180 N.W. 656, 190 lowa 543. 

89. N.D.—^Thompson Realty Co. v. 

Mowbray, 214 N.W. 908, 55 N.D, 

732. 

90. Or.—^Kaller v. Spady, 24 P.2d 
351, 144 Or. 206. 

91- Mont.—Clark v. Baker, 9 P. 911, 

6 Mont. 153. 

11 C.J. p 697 note 16. 

92. 111.—Consolidated Hair Goods 
Co. V. Adams Clark Bldg. Corpora¬ 
tion, 7 N.E.2d 623, 289 Ill.App. 576. 

La. — Bernstein-Lanford, Inc., v. 

Tieuel, App., 144 So. 195. 

Mich.—Theatre Eqnipment Accept- 
ance Corporation v. Betman, 242 N. 

W. 903, 259 Mich. 245. 

Or.—^Reid v. Wentworth & Irwin, 63- 
P.2d 210, 155 Or. 265. 

11 C.J. p 697 notes 12, 16. 

93. Mich.—Hogan v. Hudson, 67 N. 

W. 1081, 110 Mich. 54. 


mortgage wlll become void as against third parties if 
not foreclosed wlthin a specifled time after maturity; 
the foreclosure must, of course, be in a manner recog- 
nized by law, 

Where a statute so provides, the lien of a chat¬ 
tel mortgage will become void as against third par¬ 
ties if not foreclosed within a specified time after 
maturity.However, a foreclosure is timely, al- 
though not completed within such period, if it would 
have been completed during such time but for a re- 
straining order and an assumption of exclusi ve ju- 
risdiction over the chattels by a court in a proceed- 
ing by another party, and if it is completed after a 
relinquishment of such jurisdiction, the mortgagee^s 
rights being the same on the date the court relin- 
quished, as on the day it assumed, exclusi ve juris¬ 
diction over the chattels.^ 

The foreclosure must, of course, be in a manner 
recognized by law;^ a mere taking of possession,^ 
or a statement and an indorsement on the mortgage 
by a constable to whom the mortgage was intrusted 
for foreclosure, that he had foreclosed it,^ will not 
preserve the lien as against third persons, 

§ 362. Methods of Foreclosure 

a. In general 

b. Under statutes 

a. In G-eneral 

A mortgage may be foreclosed by JudIcFal proceed- 
Ings, or, if such procedure is authorized, by a sale with¬ 
out judicia! proceedings or by a transfer of possession 
Intended as a foreclosure, Where more than one method 
exists, the mortgagee may elect which he will pursue. 

A mortgage may ordinarily be foreclosed by a ju- 
dicial proceeding for that purpose, as will be here- 
inafter discussed in § 398. Equity is not deprived 
of its jurisdiction over such a proceeding by the 
fact that the parties have stipulated for a foreclo- 

V. Chapell Ice Cream Co., 2 N.E.2d 
561, 285 Ill.App. 472. 

Delay or failure to foreclose as con- 
version see supra § 215. 

Delay or failure to take possession 
as against third persons see supra 
§ 194. 

1. 111. — McKesson-Puller-Morrisson 
Co. V. Chapell Ice Cream Co., 2 N. 
E.2d 561, 285 Ill.App. 472. 

Mortgagor»s bankruptoy proceeding 
111. — McKesson-PuUer-Morrisson Co. 
V, Chapell Ice Cream Co., supra. 

2 . 111.—Williams v. Head, 219 111. 
App. 5. 

Okl.—Security State Bank of Moore- 
land V. First Nat. Bank, 213 P. 874, 
89 Okl. 179, 180. 

3. Okl.—Security State ^ Bank of 
Mooreland v. First Nat. Banl^ su¬ 
pra. 

4. 111.—Williams v. Head, 219 IU. 
App. 5. 


94. N.Y.—Carter v. Phillips. 217 N. 
T.S. 621, 127 Misc. 903. 

11 C.J. p 697 notes 13 [b] (2), 16 [b]. 

95. Or.—Swan v. Jones, 173 P. 249, 
88 Or. 706. 

W.Va.—Southern Billiard Supply Co. 
V. Lopinsky, 116 S.E. 253, 93 W.Va. 
214. 

98. Mich.—Theatre Eauipment Ac- 
ceptance Corporation v. Betman, 
242 N.W. 903, 259 Mich. 245. 

97. Or.—^Reid v. Wentworth & Ir¬ 
win, 63 P.2d 210, 155 Or. 265. 

93. Ariz.—Hawkins v. Leake, 22 P. 

2d 833, 42 Ariz. 121. 

Mo.—^McMillan v. Grayston, 83 Mo. 
App. 425. 

W.Va.—Southern Billiard Supply Co. 
V. Lopinsky, 116 S.E. 253, 93 W.Va. 
214. 

99. Colo.—Metropolitan State Bank 
V. Wright, 209 P. 804, 72 Colo. 106. 

111.—^McKesson-Fuller-Morrisson Co. 
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sure by some other method,^ such as a sale without 
judicial proceedings® in a manner authorized by 
statuteJ However, in the absence of a statute to 
the contrary, a judicial proceeding is not ordinarily 
requiredjS especially where the mortgage itself pro¬ 
vides a method of foreclosure.^ Where a fore- 
closure is sought in a judicial proceeding, the court 
will not direct a delivery of the property to the 
mortgagee, but will direct a sale thereof, a discharge 
of the debt out of the proceeds, and* the payment 
of any surplus to the mortgagor.^O 

As shown infra § 366, a foreclosure may be ef- 
fected by a sale without a judicial proceeding, pro- 
vided, in some jurisdictions, a power of sale is ex- 
pressly conferred in the mortgage. Further, a mere 
taking of possession of the property by the mortga¬ 
gee with the consent of the mortgagor has been 
held, where the parties so intended, to constitute a 
foreclosure.^^ An execution creditor, although also 
the holder of a chattel mortgage, however, cannot 
enforce the lien of his chattel mortgage by his exe- 

cution.i2 


Election. Where different modes of foreclosure 
exist, the mortgagee may ordinarily elect which one 
he will pursue,!^ as, for example, whether he will 
sell without judicial proceedings or will resort to 
a judicial foreclosure,^^ at least if the former meth¬ 
od is inadequate or less adequate.^5 The remedies 
by action to foreclose and by sale without judicial 
proceedings are inconsistent and cannot both be pur- 
sued.i^ A void foreclosure is not an election of 
remedies precluding a subsequent enforcement of 
the mortgage. 

b. Under Statntes 

A foreclosure may, and in some Jurisdictions must, 
be effected in the manner prescribed by statute. 

A foreclosure may, of course, be effected in a 
manner provided by statute,^^ and this is true al¬ 
though the parties have stipulated in the mortgage 
for foreclosure by some other method.i9 More- 
over, under some statutes the methods of foreclo¬ 
sure provided are held exclusive.^O However, in 
other jurisdictions, the statutory method is not ex- 


5. Ark.—Moore v. Price, 70 S.W.2d 
563. 189 Ark. 117. 

Tex.—Young v. Harvison, Civ.App., 
283 S.W. 687. 

6. Ark.—Moore v. Price, 70 S.W.2d 
563, 189 Ark. 117. 

Tex.—Toungr v. Harvison, Civ.App., 
283 S.W. 687. 

11 C.J. p 699 note 57. 

7. Neb.—Meeker v. Waldron, 87 N. 
W. 539, 62 Neb. 689. 

11 C.J. p 699 note 59. 

8. S.C.—Stokes V. Liverpool & Lon- 
don & Globe Ins. Co., 126 S.E. 649, 
130 S.C, 521. 

11 C.J. p 695 note 84. 
lujnnctioii proceedizigrs 
Althou&h in an action by a holder 
of a junior mortgage to enjoin a 
foreclosure of a senior mortgage, the 
senior mortgagee may ask by a cross 
petition for a foreclosure by the 
court, he is not obliged to foreclose 
in court rather than by a sale out of 
court.—^Lowden Sav. 'Bank v. Zeller, 
194 N.W. 966, 196 lowa 1205. 

9. W.Va.—^Modern Show Case & 
Fixture Co. v. Todd, 138 S,E. 116, 
103 W.Va. 490. 

10. N.Y.—Finkenberg v. Levinson, 
182 N.Y.S. 18, 192 App.Div. 1. 

11. Wyo.—Finance Corporation of 
Wyoming v, Commercial Credit 
Co., 283 P. 1100, 41 Wyo. 198. 

12. Ark.—Summers v. Heard, 50 S. 
W. 78, 51 S.W. 1057, 66 Ark. 550. 

13. Ark.—Moore v. Price, 70 S.W. 
2d 563, 189 Ark. 117, 

Mont.—Bice v. Daffern, 293 P. 433, 88 
Mont. 479^ 

S.C.—-Stokes V. Liverpool & London 


& Globe Ins. Co., 126 S.E. 649, 130 
S.C. 521. 

Tex.—^Kelly v. R-F Finance Corpora¬ 
tion, Civ.App., 60 S.W.2d 1067— 
Young V. Harvison, Civ.App., 283 
S.W. 687. 

11 C.J. p 699 note 53. 

14. Ark.—Moore v. Price. 70 S.W.2d 
563, 189 Ark. 117. 

Ind.—Broadhead v. McKay, 46 Ind. 
595. 

Mont.—Bice v. Daffern, 293 P. 433, 
88 Mont. 479. 

S.C. — Stokes V. Liverpool & London 
& Globe Ins. Co., 126 S.E. 649, 130 
S.C. 521. 

Tex.—^Kelly v. R-F Finance Corpora¬ 
tion, Civ.App., 60 S.W.2d 1067— 
Young V. Harvison, Civ.App., 283 
S.W. 687. 

11 C.J. p 699 notes 54-56. 

15i. Kan.—Tri-State Auto Supply Co. 
V. Cochran, 250 P. 283, 284, 121 
Kan. 825, citing Corpus Juris. 

11 C.J. p 704 note 32. 

16. Tex.—Sabine Motor Co. v. W. C. 
English Auto Co., Com.App., 291 
S.W. 1088, reversing, Civ.App., 283 
S.W. 224—^Kelly v. R-F Finance 
Corporation, Civ.App., 60 S.W.2d 
1067. 

17. Cal.—J. I. Case Threshing Mach. 
Co. V, Copren Bros., 187 P. 772, 45 
CaLApp. 159. 

Okl.—Central Sav. Bank & Trust Co. 
V. Liberty Nat. Bank of Kansas 
City, Mo., 239 P. 660, 112 Okl. 35. 

18. lowa.—^Hamlin v. Parsons, 33 
lowa 207. 

Utah.—Morgan v. Layton, 208 P. 605, 
60 Utah 280—^Utah Ass*n of Credit 
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Men V. Jones, 164 P. 1029, 49 Utah 
519. 

11 C.J. p 699 note 60. 

Compliauce with other statute iuuna- 
terial 

If a foreclosure has been properly 
conducted, it is immaterial that the 
mortgagee attempted, but failed, to 
comply also with the provisions of a 
statute relating to the retaking of 
property sold under a conditional 
sales contract.—^Lauer v. Matushek & 
Son Piano Co., 172 N.Y.S. 439. 

In Oklahoma, a chattel mortgagee 
may foreclose his mortgage either 
by Comp.St.l921 §§ 8186-8210, or by 
§ 7646.—^IVIitchell v. White, 233 P. 
746, 106 Okl. 218. 

19. Ga.—Willis v. Jefterson, 75 Ga. 
743. 

Okl.—Pettee v. John Deere Plow Co., 
68 P. 735, 11 Okl. 467. 

20. Mo.—^Nichols & Shepard Co. v. 
Stokes, App., 196 S.W. 1075. 

Wyo.—Mclnerney & Conway Finance 
Corporation v, Smith, 295 P. 273, 
275, 42 Wyo. 380. 73 A.L.R. 851. 
quoting Corpus Juris. 

11 C.J. p 700 note 66. 

In TJtah, under a statute providing 
that there is but one action for the 
enforcement of any right secured by 
mortgage on real estate, or personal 
property, the remedy by action to 
foreclose a chattel mortgage is ex- 
clusive, unless the mortgage contains 
a power of sale, in which event a 
foreclosure by advertisement and 
sale is authorized.—Morgan v. Lay¬ 
ton, 208 P. 505, 60 Utah 280. 
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clusive,2i biit may be waived by the mortgagor;^^ 
and the mortgagee may proceed under a power of 
sale contained in the mortgage,23 or a bili in equity 
may be maintained,^^ especially where the legal 
remedy is inadequate.^S A statute forbidding the 
foreclosure of a mortgage has been held not to pre- 
clude an enforcement of the lien by a proper sale 
of the property.23 Where a statute so provides, a 
foreclosure of the mortgage in a manner other than 
that provided by the statute will preclude the re- 
covery df a judgment for any deficiency, as shown 
infra § 390, even though the mortgagor has waived 
the statutory method. 

Mortgages of specified types of articles, Where 
a statute so provides, mortgages covering types of 
articles specified by the statute, such as household 
goods, wearing apparel, .or mechanicas tools, must 
be enforced by an action for that purpose.^*^ Such 
a statute is constitutional.^^ Moreover, it will be 
construed liberally,^^ and should be applied to the 
necessary household goods of a widower without 
any family as well as to those of a married man.^o 
However, such a statute does not apply to the sale 
of furniture on the installment plan by regular 
dealers,^^ It has also been held that such a stat¬ 
ute does not apply where property of the kind con- 


templated by the statute included in the mortgage is 
insignificant in amount as compared with the value 
of other property included therein.^2 

§ 363. Existence of or Resort to Other Rem¬ 
edies 

Uniess restrained by statute a mortgagee may bring 
an action for the conversion of the mortgaged chatteis, 
or to recover their possesslon, or to enforce his lien; but 
he can have but one satisfaction for his debt. 

In the absence of a statute to the contrary, the 
holder of a chattel mortgage may, on the mortga- 
gor’s default, sue at law to recover the mortgaged 
chattel,®^ or for its conversion,^^ or he may sue 
in equity for the foreclosure of the lien which he 
has by virtue of the mortgage.35 Also, as shown in¬ 
fra § 440, a mortgagee has, in circumstances vary- 
ing in different jurisdictions, an action at law on 
the mortgage debt. Where several remedies exist, 
the mortgagor cannot complain of the mortgagee’s 
choice among them.^® 

In some jurisdictions, an action for conversion 
or to recover possession of the mortgaged property 
and an action to foreclose are cumulative reme¬ 
dies,^ 7 while in other jurisdictions they are, or ap- 
parently are, only alternative remedies, 3 8 or, at least. 


21. Me.—Consolidated Eendering Co. 
V. Stewart; 168 A. 100, 132 Me. 139, 
88 A.L.R. 908. 

Wyo.—Mcinerney & Conway Finance 
Corporation v. Smith, 296 P. 273, 
275, 42 Wyo. 380, 73 A.L.R. 851, 
auoting Corpus Juris at lengrth. 

11 C,J. p 700 note 61. 

22. Okl.—J, I. Case Threshingr Mach, 
Co. V. Rennie, 177 P. 548, 71 Okl. 
309. 

Wyo.—Mcinerney & Conway Finance 
Corporation v. Smith, 295 P. 273, 
275, 42 Wyo. 380, 73 AL.R. 851; 
QUoting Corpus Juris. 

11 C.J. p 700 note 62. 

23. Me.—Consolidated Renderihg Co. 
V. Stewart, 168 A 100, 132 Me. 139, 
88 A.L.R. 908. 

Okl.—J. I. Case Threshingr Machine 
Co. V. Rennie, 17J P. 548, 71 Okl. 
309. 

Wyo.—Mcinerney & Conway Finance 
Corporation v. Smith, 295 P. 273, 
275, 42 Wyo. 380, 73 A.L.R. 851, 
quoting Corpus Juris. 

11 C.J. p 700 note 63. 

Mo.—Nichols & Shepard Co. v. 
Stokes, App., 196 S.W. 1075. 

11 C.J. p 700 note 64. 

25. U.S.—Stillwell-Bierce, etc., Co. 
V. Williamston Oil, etc., Co., C.C.S. 
C., 80 P. 68. 

11 C.J. p 700 note 65. 

26. Ky.—Montenegro-Riehui Music 
.Co. V. Beuris, 169 S.W. 98«. 160 

Ky. 557, I/.R.A.1916C 657. 


27. IlL—Pease v. L. Fish Furniture 
Co., 52 N.B. 932, 176 111. 220. 

11 C.J. p 700 note 67. 

23. Ohio.—Mahoney v. Kinney, 7 
Ohio S. & C.P. 405, 5 Ohio N.P. 
336. 

23. Ohio.—^Economy Bldg., etc., Co. 
V. Newman, 28 Ohio Cir.Ct. 103, af- 
flrmed 81 N.E. 1185, 76 Ohio St. 
679. 

30. Ohio.—^Economy Bldg-., etc., Co. 

V. Newman, supra. 

31. 111.—^Bernstein v. Zolotkoff, 70 
111,App. 369. 

32. TJ.S.—^In re Chadwick, D.C.Ohio, 
140 F. 674, reversed on other 
grounds 148 P. 975, 78 C.C.A. 597, 
18 L,R,A.,N.S,, 1233, appeal dis- 
missed 28 S.Ct 760, 209 U.S. 542, 
52 L.Bd. 918. 

33. Ark.—^Ford Hardwood Lumber 
Co. V. Bryant, 13 S.W.2d 1, 178 
Ark. 807—Strode v. Holland, 233 S. 

W. 1073, 150 Ark. 122! 

Okl.—Mitchell v. White,'233 P. 746, 
106 Okl. 218. 

S.C.—Stokes V. Liiverpool & London 
& Globe Ins. Co., 126 S.E. 649, 130 
S.C. 521. 

Tex.—Terry v. Spearman, Com.App., 
259 S.W. 563, reversing, Civ.App., 
246 S.W. 103. 

11 C.J. p 700* note 74. 

34. Ark.—Strode v, Holland, 233 S. 
W. 10^3, 150 Ark. 122. 

11 C.J. p 700 notes 73, 75. 
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Actions by mortgagee for conversion 
generally see supra §§ 228-246. 

35. Ark.—Strode v. Holland, 233 S. 
W. 1073, 150 Ark. 122. 

11 C.J. p 700 note 75. 

36. Ala.—Davis v. Elba Bank & 
Trust Co., 106 So. 595, 214 Ala. 100. 

Ark.—Moore v. Price, 70 S.W.2d 563, 
189 Ark. 117. 

lowa.—Silver v. Wickfield Farms, 227 
N.W. 97, 209 lowa 856. 

37. Detinue held cumulative, not an 
exclusive, remedy.—Davis v. Elba 
Bank & Trust Co., 106 So. 595, 214 
Ala. 100. 

Judgmeut in uulawful detaiuer 
The fact that the mortgagee has 
obtained a judgment in an action of 
unlawful detainer does not preclude 
the enforcement of the mortgage in 
so far as it secures the payment of 
the claim incorporated in the judg¬ 
ment.—Stich V. Gordon, 14 P.2d 835, 
126 Cal.App. 434. 

38. Ark.—^Moore v. Price, 70 S.W. 
2d 563, 189 Ark. 117—Strode v. 
Holland, 233 S.W. 1073, 150 Ark. 
122 . 

S.C.—Stokes V. Liverpool & London 
& Globe Ins. Co., 126 S.E. 649, 130 
S.C. 521. 

I Tex.—Terry v. Spearman, 259 S.W. 

I 563, reversing judgment, Civ.App., 

I 246 S.W. 103. 
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must be joined.39 Where an action may be main- 
tained on the mortgage debt, such an action and a 
proceeding against the property are generally re- 
garded as concurrent remedies,^0 although it has 
been held that they are only alternatives,^^ and that 
they cannot be pursued simultaneously.42 In any 
case, the creditor can have, of course, but one sat- 
isfaction for his debt^S Where the debt has been 
reduced to judgment, the mortgagee may, at his 
election, levy an execution on the property or pro- 
ceed under the mortgage; but a levy followed by a 
prompt release of the property without a sale is not 
an election of remedies precluding proceedings un¬ 
der the mortgage.'*^ 

The fact that the mortgagee received other securi- 
ty in addition to the mortgage at the time of the 
execution of the latter, and that he has not pursued 
his remedy against such other security, will not 
preclude a foreclosure of the mortgage as a matter 
of law.^5 Also, a foreclosure of a mortgage has 
been held not precluded by the fact that a trust deed 
securing bonds given as additional security for the 
mortgage debt has been foreclosed.^^ xhe fact that 
the mortgagee has taken possession of the mort- 
gaged property for the purpose of managing the 
mortgagor’s business and applying the proceeds on 
the mortgage debt does not, if the mortgagor con- 
sented to the taking and the mortgagee has acted 
honestly and diligently, affect his right to fore- 
close.^*^ 

Action by mortgagor, A buyer^s action for a 
breach of a sales contract cannot be pleaded in 
abatement of an action by the seller on a pur- 


chase-money note and to foreclose a chattel mort¬ 
gage securing it.^^ 

§ 364. - Statutory Provisions 

Under statutes to that effect, It is varlously held that 
there can be but one action to enforce an obligation se- 
cured by a chattel mortgage; that an action under a 
mortgage is suspended pending an action on the debt; 
that successive actions may be maintained on both; or 
that an inability to foreclose does not preclude a resort 
to other remedies. 

Where a statute so provides, there can be but one 
action for the recovery of any debt or the enforce- 
ment of any right secured by a mortgage on per- 
sonal property.'^9 Under such a statute an action on 
the debt precludes an action to foreclose the mort¬ 
gage but the mere commencement of an action 
on the debt, subsequently dismissed without the 
court having acted thereon, has been held not to be 
an election precluding a foreclosure of the mort- 
gage.^^ Such a statute, however, has been con- 
strued to be applicable only to actions directly af- 
fecting the rights of the mortgagor under the mort¬ 
gage,^ 2 or to actions which are necessary to the re¬ 
covery of the debt and a foreclosure of the lien, 
and not to any collateral contract in the mortgage 
which does not aifect the interests of the parties 
in the mortgaged property.^^ Accordingly the stat¬ 
ute does not prevent a mortgagee from maintain- 
ing an action of replevin where tlie mortgage by 
its terms authorizes him to take possession after a 
default and this has been held to be so, although 
a foreclosure of the mortgage is pending,55 but 
there is authority to the contrary.56 Also, the stat¬ 
ute has been held not to preclude an action for con- 
version against one not the mortgagor nor does 


39. Okl.—Mitchell v. White. 233 P. 
746, 106 Okl. 218. 

40. Minn.—First Nat. Bank v. Flynn, 
250 N.W. 806. 190 Minn. 102, 92 A. 
L.R. 1272. 

N.Y.—Baronberg v. Humphreys, 1 N. 

Y.S.2d 415. 166 Misc. 100. 

Tex.—Ranger Mercantile Co. v. Ter- 
rett Civ.App., 106 S.W. 1145. 

11 C.J. p 701 note 76. 

Ia toaisiaaa a .mortgagee may 
proceed either by an ordinary action 
for the debt, or by an executory 
process,. and may even convert his 
executory process into an ordinary 
action for a' personal judgment.— 
J. D. Cathey. Inc., v. Henriques, 107 

So. 493, 160 La. 692—^Morris Plan 
Bank v. Glockner, App., 161 So. 792. 

41. . Ark.—Mpore v. Price, 70 S.W. 
2d 563, 189 Ark. 117. 

42i. Proceedings miist be suspended 
in an' action in a court of equity to. 
foreclose the m.ortgage pending. ac¬ 
tive procedure in an action .at law on 
the debt, or vice versa.—^Pranklin v. 
Hersch, 3 Tenn.Ch. 467. 


43. Ala.—^Logan v. Smith, 63 So. 
766, 9 Ala.App. 459, certiorari de- 
nied 64 So. 570, 185 Ala. 525, 51 L. 

R. A.,N.S., 1068, Ann.Cas.l916C 405. 

44. Minn.—^Pirst Nat. Bank v. Flynn, 
250 N.W. 806, 190 Minn. 102, 92 A. 
L.R. 1272. 

45. N.Y.—Baronberg v. Humphreys, 
1 N.Y.S.2d 415, 166 Misc. 100. 

40. lowa.—Silver v.Wickfield Farms, 
227 N.W, 97, 209 lowa 856. 

47. Tex.—Witherspoon v. Terry, 
Com.App., 267 S.W. 97.3, affirming 
Terry v. Witherspoon, Civ.App., 
255 S.W. 471. 

48. Tex.—Blume v. J. I. Case 
Threshing Mach. Co., Civ.App., 225 

S. W. 831, error refused. . 

49. Cal.—^Bank of America Nat. 
. Trust & Savings Ass’n v. Pender- 

grass, 48 P.2d 659, 4’ Cal.2d 258. 
Idaho.—Jeppesen v. Rexburg ' State 
Banki 62 P 22 d. a369, 57 Idaho 94— 
Portland Cattle Loan Co. v. Biehl, 
245 P. 88, 42 Idaho 39v-Cedarholm 


V. Loofborrow, 9 P. 641, 2 Idaho, 
Hasb., 191. 

Mont.—Barth v. Ely, 278 P. 1002, 85 
Mont. 310. 

50. Cal.—Brice v. Walker, 194 P. 
721, 50 Cal.App. 49. 

11 C.J. p 701 note 79. 

Right to maintain action on the debt 
under such a statute see infra § 

. 440. 

51. Cal.—Brice v. Walker, supra. 

52. Idaho.—Forbush v. San Di ego 
Fruit & Produce Co., 266 P. 659, 46 
Idaho 231. 

53. Cal.—Harper v. Gordon,, 61 P. 
84, 128 Cal. 489—Ely v. Williams. 
92 P. 393, 6 Cal.App. 455. 

54. Cal.—Harper v. Gordon, 61 P. 
84, 128 Cal. 489. 

55. Cal.—^Ely v. Williams, 92 P. 393, 
5 CaLApp. 455. 

56. Idaho.—Cedarholm v. Loofbor- 
I row, 9 P. 641,. 2 Idaho, Hasb., 191. 

157. Idaho.—Forbush v. San Diego 

: Fruit & Produce Co., 266 P. 659. 
L -663, 40-Idaho^ 231. 
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the fact that an action for possession has been main- 
tained against such a person preclude a subsequent 
action for foreclosure.^^ However, where the mort- 
gagee fails to foreclose against ali of the mortgaged 
property, he is precluded from subsequently main- 
taining an action for the possession of the remain- 

der.^9 

Under a statute to that effect, the right to main- 
tain an action under the mortgage is suspended dur- 
ing the pendency of an action on the debt until 
judgment is rendered in the plaintilf^s favor and an 
execution is returned unsatisfied.60 A statute re- 
quiring that if separate actions on the debt and to 
foreclose the mortgage are maintained simultane- 
ously in the same county, plaintiff must elect which 
he will pursue, has been held not to prevent the 
bringing of successive actions on the debt and mort- 
gage.61 The fact that a mortgage cannot be fore- 
closed because of noncompliance with a statute .re- 
quiring a mortgagee to furnish a verified statement 
of account has been held not to prevent a resort to 
other remedies to enforce payment.®^ 

§ 365. Injunction against Foreclosure 

a. Right to remedy 

b. Persons entitled to injunction 


c. Awarding other relief 

d. Actions 

a. Right to Remedy 

Where sufficient grounds for equitable Intervention 
are shown, the foreclosure of a chattel mortgage may be 
enjoined. 

Where sufficient grounds for equitable interfer- 
ence are shown, particularly where under such cir- 
cumstances the issuance of the writ is authorized 
by statute, the foreclosure of a mortgage may be 
enjoined.63 . Thus the absence of an adequate reme¬ 
dy at law may warrant the issuance of an injunc¬ 
tion against a foreclosure.®^ On the other hand, in 
the absence of a statute to other effect, a foreclo¬ 
sure will not be enjoined where it is not shown that 
there is no adequate remedy at law for any injury 
occasioned by it if wrongful.®® Subject to these 
general rules, an injunction will lie to prevent a 
sale under a void mortgage;®® a sale under a mort¬ 
gage securing a debt which is not yet due,®"^ or 
which has been paid,®® or which is unlawful;®® a 
sale of property on which the mortgage is not a 
lien;*^® or a foreclosure in violation of a collateral 
agreement*^^ Also, it has been held sufficient to 
justify equitable interference that there was a con- 
troversy as to the amount due on the mortgage 
debt,'^2 or regarding the property covered by the 


Beason for decision 

“An action In conversion against a 
third party has no connection what- 
ever with the mortgage security, as 
such, and certainly has nothing to do 
with the mortgage debt."—^Porbush 
V. San Diego Fruit & Produce Co., 
supra. 

58. Action against assignee of lease 
The statute does not prevent a les- 

sor who has maintained an action of 
unlawful detainer against the as¬ 
signee of a lease from thereafter 
foreclosing a chattel mortgage ex- 
ecuted by the original lessee to se¬ 
cure the rent, since the liability of 
the latter is separate and distinet 
from the liability of the assignee.— 
Schehr v. Berkey, 135 P. 41, 166 Cal. 
157. 

59. Idaho,—^Portland Cattle Loan 
Co. V. Biehl, 245 P. 88, 42 Idaho 
39. 

60. Or.—Winter v. Heyden, 37 P.2d 
871, 149 Or. 20. 

61. lowa.—^Hamilton v. Henderson, 
230 N.W. 347, 211 lowa 29. 

62. Ark.—^Ford Hardware Lumber 
Co. V. Bryant, 13 S.W.2d 1, 178 
Ark. 807. 

63. Ala.—Sanders v. King, 95 So. 
19, 208 Ala. 638. 

Mont.-r-Blackwelder v. Fergus Motor 
Co.. 260 P. 734, 80 Mont.. 374—. 


Claussen v. Chapin, 221 P. 1073, 
69 Mont. 205. 

Isr.T. —^Kaufman v. Schwartz, 160 N.T. 

S. 1056, 174 App.Div. 239—Carter 
V. Phillips, 217 N.T.S. 621, 127 
Misc, 903—Beebe v. Prime, 166 N. 

T. S, 56, 99 Misc. 668. 

Okl.—^Pearson v. Glen Lumber Co., 
160 P. 48, 55 Okl. 280. 

Utah.—^Watts v. Greenwood, 162 P. 
72. 49 Utah 118. 

Wash,—State v. Superior Court for 
King County, 222 P. 203, 128 Wash. 
100—State v. Superior Court of 
Washington for King County, 199 
P. 977, 116 Wash. 535. 

Bxeontory process to enforce a 
chattel mortgage may be enjoined 
where plaintiff is not entitled to such 
process.—^Durel v. Buchanan, 86 So. 
189, 147 La. 804. 

64. Mont.—^Blackwelder v, Fergus 
Motor Co.. 260 P. 734, 80 Mont. 
374—Claussen v., Chapin, 221 P. 
1073, 69 Mont. 205. 

N.T.—Kaufman v. Schwartz, 160 N.T. 
S. 1056, 174 App.Div. 239—^Beebe v. 
Prime, 166 N.T.S. 56, 99 Misc. 668. 
11 C.J. p 701 note 86. 

65. Okl.—^Beane x. Rucker, 168 P. 
1167, 66 Oki. 299. 

11 C.J. p 701 note 85. 

66. Idaho.—^Beeler v. C. C. Mercan- 
tile Co., 70 P. 943, 8 Idaho 644, 60 

. L.R.A. 283, 1 Ann.Cas. 310. 
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La.—^Durel v. Buchanan, 86 So. 189, 
147 La. 804. 

N.T.—^Kaufman v. Schwartz, 160 N.T. 
S.. 1056, 174 App.Div. 239—Beebe v. 
Prime, 166 N.T.S. 56, 99 Misc. 668. 
G-rounds of invalidity 

(1) InsufRcient description of the 
property.—Durel v, Buchanan, 86 So. 
189, 147 La. 804. 

(2) Want of refiling.—Beebe v. 
Prime, 166 N.T.S. 56, 99 Misc. 668. 

67. Under Louisiana statute so pro- 
viding, an exeeutory process may be 
enjoined when the debt is not yet 
due and plaintifC is not relegated to 
an action for damages, * even though 
no irreparable injury is threatened.— 
Heard v. Motors Securities Co., La. 
App., 177 So. 126. 

68. Colo.—^French v. Commercial 
Credit Co., 64 P.2d 127,* 99 Colo. 
447. 

Tex.—Southwest Nat. Bank of Dallas 

V. Cates, Civ.App., 262 S.W. 569. 

69. Miss.—Peeples v. Tates, 40 So. 
996, 88 Miss. 289. 

70. Idaho.—Green v. Consolidated 
Wagon & Machine Co., 164 P. 1016, 
30 Idaho 359. 

11 C.J. p 702 note 88. 

71. Wis.—Parsons v. Hunkins, 68 N. 

W. 264, 87 Wis. 115. 

11 C.J. p 702 note 90. 

72. Idaho.—^Wakefield v. Griffiths, 
• 261 P. 665, 45 Idaho 51. 
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mortgage,'^^ or that there was fraud on the part of 
the mortgagee but an injunction has been re- 
fused when asked for merely on the ground that the 
mortgagee was threatening foreclosure'^5 qj. ad- 
vertised the mortgaged property for sale.*^^ Fur- 
ther, there may be an injunction to prevent a pow- 
er of sale from being exercised in an inequitable 
manner,'^'^ or so as to be perverted from its legiti- 
mate purpose, as where the power is sought to be 
used for the purpose of oppressing the debtor or 
to enable the creditor to acquire the property him- 
self.78 

Injunction pendente lite. The prosecution of an 
action to declare a forfeiture or to foreclose the 
mortgage may be restrained pending the determina- 
tion of an action to have the mortgage declared 
void.*^^ Also, the exercise of a power of sale with- 
out judicial proceedings may be restrained pending 
the determination of an action to have the mort¬ 
gage declareci void,S0 or to have it adjudged that 
the mortgage has been paid,^^ or to determine the 
amount due^^ or the property covered by the mort¬ 
gage,or pending an action for the return of the 
property and damages for its wrongful detention.^^ 
However, an injunction which would in effect de¬ 
termine the issue to be decided at a trial on the mer- 
its will not be granted unless the right thereto is 
clear.ss Xhe fact that, at the conclusion of a trial 
on the merits, an injunction pendente lite is dissolv- 
ed does not amount to a finding that the person ob- 
taining the injunction was not entitled thereto at 
the time that it was granted and that it was im- 


properly issued.^® 

Transferring proceedings fo court Under a stat¬ 
ute to that effect, a foreclosure by notice and sale 
may be enjoined where necessary,^^ or where it 
appears that the mortgagor has a valid counterclaim 
or a defense against the debt,^^ in order that the 
proceedings may be transferred to court, and the 
right to foreclose, as well as the amount claimed 
to be due, be contested in a judicial proceeding. 
However, such a statute will not prevent the mort¬ 
gagor from adopting some other remedy for the 
contesting of a foreclosure.^^ 

Action to establish right. Under a statute to that 
effect, a third person claiming a right to property 
about to be sold under a chattel mortgage is not 
bound to enjoin the sale in order to protect his 
right, but may maintain an action to establish the 
right, and if he succeeds in establishing it a sale 
pending the action will be a nullity.^o 

b. Persons Entitled to Injunction 

Any person havlng a right, interest, or claim suffi- 
ciently connected with the mortgaged property is entitled 
to enjoin a foreclosure of the mortgage, but the mere 
fact that he may incur Injury is not enough. 

Any person having a right, interest, or claim 
which is sufficiently connected with the mortgaged 
property is entitled to an injunction against a fore¬ 
closure of the mortgage but the mere fact that 
a personas right, interest, or claim may be preju- 
diced by a foreclosure will not entitle him to main¬ 
tain an action for an injunction in the absence of a 


Mont.—^Nett v. Stockgrowers’ Fi- 
nance Corporation, 274 P. 497, 84 
Mont. 116—Blackwelder v. Pergus 
Motor Co., 260 P. 734, 80 Mont. 374. 
11 C.J. p 702 note 91. 

73. Idaho.—^Wakefteld v. Griffiths, 
261 P. 665, 45 Idaho 51. 

Tex.—Ripple v. McCoury, Civ.App., 
29 S.W.2d 436. 

Utah.—Baker v. Hatch, 257 P, 673, 70 
Utah 1. 

11 C.J. p 702 note 92. 

74. Ala.—Sanders v. King, 95 So. 
19, 208 Ala. 638. 

11 C.J. p 702 note 93. 

75. D.C.—Sullivan v. Bailey, 21 
App.D.C. 100. 

11 C.J. p 702 note 94. 

76. Me.—York, etc., R. Co, v. Myers, 
41 Me. 109. 

77. R.I.—Prieze v. Chapin, 2 R.I. 
429. 

11 C.J. p 703 note 11. 

78. Ala. — Henderson Law Co. v. 
Wilson, 49 So. 845, 161 Ala. 504. 

79. Ala.—Sanders v. King, 95 So. 
19, 208 Ala. 638. 


80. Mont,—^Blackwelder v. Pergus 
Motor Co., 260 P. 734. 738, 80 Mont. 
374, citing Corpus Juris—Claussen 
V. Chapin. 221 P. 1073. 69 Mont. 
205. 

11 C.J. p 702 note 96. 

81. Mont.—^Blackwelder v. Pergus 
Motor Co.. 260 P. 734, 738, 80 Mont. 
374, citing Corpus Juris. 

Tex.—Southwest Nat. Bank of Dallas 
V. Cates, Civ.App., 262'S.W. 569. 

11 C.J. p 702 note 97. 

82. Idaho.—Wakefleld v. Griffiths, 
261 P. 665, 45 Idaho 51. 

11 C,J. p 702 note 98. 

83. Idaho.—^Wakefleld v. Griffiths, 
261 P. 665, 45 Idaho 51. 

84. N.T.—Carter v. Phillips, 217 N. 
Y.S. 621, 127 Misc. 903. 

85. N.Y.—Carter v. Phillips, supra. 

86. Idaho.—Wakefield v. Griffiths, 
261 P. 665, 45 Idaho 51. 

87. Wash,—State v. Superior Court 
for King County, 222 P. 203, 128 
Wash. 100—State v. Superior Court 
of Washington for King County. 
199 P. 977, 116 Wash. 535. 

11 C.J. p 702 note 3. 
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Injunction held necessary 

"Where the mortgagor was resist- 
ing a foreclosure out of court by 
disputing the amount claimed, and 
the mortgagee was resisting the for- 
mer's application for an injunction 
and insisting that the sherifC not be 
disturbed in the summary proceed¬ 
ings and sale, an injunction was nec¬ 
essary, within the meaning of the 
statute stated in the text, in order 
effectively to transfer the proceed¬ 
ings to the court.—State v. Superior 
Court of Washington for King Coun¬ 
ty, 199 P. 977, 116 Wash. 535. 

88. Okl.—^Pearson v. Glen Lumber 
Co., 160 P. 48, 55 Okl. 280. 

Utah.—^Watts v. Greenwood, 162 P. 
72, 49 Utah 118. 

89. lowa.—^Black v. Howell, 10 N.W. 
216, 56 lowa 630. 

90. La.—^Exchange Nat. Bank v, 
Palace Car Co., 1 La.App. 307. 

91. N.Y.—Beebe v. Prime, 166 N.Y. 
S. 56, 99 Misc. 668. 

Tex.—Ripple v. McCoury, Civ.App., 
29 S.W.2d 436. 

Utah.—Baker v. Hatch, 257 P. 673, 
70 Utah 1. 
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sufficient connection between such right, interest, or 
claim and the property.^^ 

Orner of property, A stranger to the mortgage 
claiming title to the property may enjoin a fore- 
closure.^3 

A' mortgagor who has not paid the debt secured 
by a second mortgage has an interest in the prop¬ 
erty entitling him to enjoin an action by the first 
mortgagee, to which the second mortgagee was not 
made a party, to ioreclose the first mortgage; this 
is so, even where the second mortgagee has legal 
title, if the mortgagor is entitled to possession, and 
to have the property sold and the proceeds applied 
in payment of the debt secured by the second mort- 

gage.94 

Creditors of mortgagor. A bili to enjoin the 
foreclosure of a chattel mortgage may be main- 
tained by a creditor whose claim has been adjudi- 
cated;^5 or who has acquired a lien on the proper¬ 
ty.Thus a bili to enjoin the foreclosure of a 
mortgage may be maintained by an attachment^^ 
or judgment^S creditor of the mortgagor, or by an 
administrator of the mortgagor in possession of the 
chattels and representing creditors whose claims 
have been admitted.^9 On the other hand, such a 
bili ordinarily cannot be maintained by a general 
creditor who has not connected himself with the 
property either by a lien or by securing an adjudi- 
cation of his claim.^ 

Mortgage es. A junior mortgagee, even if his 
debt is riot yet due, may enjoin a senior mortgagee 
or his representatives from selling the mortgaged 
property for less than its value,^ A second mortga¬ 
gee may have the foreclosure of a prior mortgage 


enjoined on the ground that it is fraudulent, even 
before the second mortgage has matured.^ Also, a 
senior mortgagee, it has been held, may enjoin a 
sale by a junior mortgagee.^ However, it has been 
held, under a statute giving a person claiming own- 
.ership of property about to be sold by a sheriff a 
right to enjoin the sale, that a mortgagee cannot en¬ 
join a sale of the property under another mortgage.^ 

Purchaser. A purchaser of the mortgaged goods 
at an execution sale against the mortgagor cannot 
enjoin foreclosure of a mortgage given prior to the 
sale.® 

A landlord is not entitled to enjoin the foreclo¬ 
sure of a chattel mortgage executed by his tenant to 
a third person in the absence of a showing that the 
tenant is insolvent or that the landlord has a lien 
which it is necessary to protect by an injunction.'^ 

c. Awarding Other Relief 

In an action to enjoin the foreclosure of a chattel 
mortgage, a court of equity may ordinarily grant what- 
ever relief equity may require. 

In an action to restrain a mortgagee in the exer- 
cise of his ordinary right of foreclosure, a court of 
equity will ordinarily see that justice is done by 
granting whatever relief equity may require.® Ac- 
cordingly, the court may make the injunction con- 
ditional on the mortgagor^s executing a new mort- 
gage,^ or paying over to the mortgagee such balance 
of the debt as may stili remain due.^® Where the 
amount due is disputed, it has been held that the 
mortgagor must have paid or tendered what he con- 
sidered due under the mortgage before he may en¬ 
join a foreclosure.!^ However, a mortgagor will 
not be required to pay into court the amount due on 


92. Idaho.—^Neustadter v. Doust, 92 
P. 978, 13 Idaho 617. 

La.—Day v. Golf, 2 La.App. 75. 

Okl.—‘Beane v, Rucker, 168 P. 1167, 
66 Okl. 299. 

93. Tex.—^Ripple v. McCoury» Civ. 
App., 29 S.W.2d 436. ' 

Ofrlal of right of property 
Third person claiming title to 
chattel about to be sold under fore¬ 
closure judgment had remedy by in¬ 
junction or by proceeding of trial of 
right of property under claimanfs 
oath and bond.—^Ripple v. McCoury, 
supra. 

94. Utah.—Baker v. Hatch, 257 P. 
673, 70 Utah 1. 

95. N.T.—Beebe v. Prime, 166 N.T. 

S. 56, 99 Misc. 668. 

96. Wash.T.—^E. C. Meacham Arms 
Co. V. Swartz, 7 P. 859, 2 Wash.T. 
412. 

97. WaSh.T.—^E. C. Meacham Armsj 

Co. V. Swartz, supra. ' 


98. Chio.—McCrea v. Darnell, 3 Ohio 
Dec. (Reprint) 348, L. & Bank.Bul. 
348. 

99. N.T.—Beebe v. Prime, 166 N.Y.S. 
56, 99 Misc. 668. 

1- Idaho.—^Neustadter v. Doust, 92 
P. 978, 13 Idaho 617. 

11 C.J. p 702 note 6. 

2. Ind.—^Ades v. Levi, 37 N.E. 388, 
137 Ind. 506. 

N.Y. — Bernheimer, etc., Pilsener 
Brewing Co. v. Koehler Co., 86 N. 
Y.S. 716, 42 Misc. 377. 

11 C.J. p 702 note 7. 

3. Ind.—^McCormick v. Hartley, 6 N. 
E. 357, 107 Ind. 248. 

4. Tex.—Citizens' State Bank v. 
Galveston. First Nat. Bank, 120 S: 
W. 1141, 56 Tex.Civ.App. 515. 

11 C.J. p 702 note 10. 

5. La.—Day v. Goff, 2 Lai App. 75'. 

6. U.S.—Baird v. Warwick Mach. 
Co., C.C.N.Y., 40 F. 386, affirmed 
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10 S.Ct. 518, 134 U.S. 178, 33 L. 
Ed. 872. 

11 C.J. p 703 note 13. 

7. Okl.—^Beane v. Rucker, 168 P. 
1167, 66 Okl. 299. 

S. Mass.—^E. Kronman, Inc., v. Bunn 
Bros.. 155 N.E. 426, 258'Mass. 562. 
Mich.—Graif v. Epstein, 213 N.W. 

190, 238 Mich. 227. 

Mont.—^Nett v. Stockgrowers' Fi- 
nance Corporation, 274 P. 497, 8.4 
Mont. 116. 

N.J.—Grinlee v. Rockhill, Ch., 13 A 
609. 

Utah.—Watts v. Greenwood, 162 P. 
72, 49 Utah 118. 

9. N.J.—-Grinlee v. Rockhill, Ch., 13 
A. 609. 

11 C.J. p 703 note 14... 

10- Mich.—Costigan v. Howard, 58 
N.W.. 1116, 100.Mich. 335. 

N.J.—Lambert v. Miller, 38 N.J.Eq. 
117. 

11. Mont.—^Nett v. Stockgrowers’ 
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the mortgage where it would be inequitable to make 
such a requirement a condition to obtaining re- 
The imposing of a condition that further se- 
curity be given will not justify an injunction against 
the exercise of the rights conferred by an insecuri- 
ty clause in a mortgage.^^ 

Under a statute authorizing an injunction against 
a foreclosure by a sale out of court if it appears 
that the mortgagor' has a valid counterclaim or a 
defense against the debt, it is held that an injunc¬ 
tion will issue as a matter of right, not of discre- 
tion,i4 and, accordingly, that the court cannot im- 
pose any condition on the granting thereof.^S Un¬ 
der such a statute, the mortgagor cannot be required 
to tender the amount due or to offer to pay any 
amount found to be due,^® or to give an injunction 
bond,!*^ before being entitled to present his counter¬ 
claim or defense in court 

Adjudication of entire controversy, Its aid hav- 
ing been invoked, a court of equity may proceed to 
give complete relief and dispose of the whole mat¬ 
ter between the parties.^S Accordingly, the court 
may retain jurisdiction for the purpose of determin- 
ing title to the property,!^ to assess any damages 
incurred by plaintiff as a resuit of the foreclosure.^® 
Where an injunction bili challenges the amount due 
on a debt and mortgage, and defendant answers, the 
court may proceed to take an accounting, decree 
payment, foreclose the mortgage, and determine any 
deficiency;2i this on the ground that such a bili is 
an offer by plaintiff to do equity by paying any bal- 
ance that the court may find to be due, 22 and that 


an answer to such a bili is, in effect, a bili for an ac¬ 
counting or to foreclose.23 Where it appears that 
the property may decline in value, or that the cost 
of caring for it may be great, pending the proceed- 
ings, plaintiff may be called upon to consent to a 
sale of the property forthwith, or, if he refuses, 
may be required to execute an indemnity bond to 
hold defendant harmless from such causes.24 

Injunction bond. Under a statute so providing, 
a party seeking to enjoin the foreclosure of a chat- 
tel mortgage must file a bond conditioned on the 
payment of damages which the party enjoined may 
sustain because of the injunction.25 Under a stat¬ 
ute providing for an injunction against a foreclo¬ 
sure without legal proceedings in order to permit 
a contest of the right to foreclose in a judicial pro- 
ceeding, however, it has been held that a bond is 
unnecessary.26 

The extent of liability on an injunction bond is 
controlled primarily by a fair construction of the 
terms thereof.27 Thus a bond conditioned on the 
payment of any decree and damages awarded de¬ 
fendant against plaintiff has been held to render the 
sureties liable for a deficiency determined by the 
court after foreclosing the mortgage.^S 

d. Actions 

Rules applicable In Injunction proceedings generally 
ordinarily apply to proceedings for Injunctions of this 
character. 

In an action to enjoin foreclosure, all parties ac- 
tually interested in the mortgage or the transaction 
complained of must be joined as defendants.2® 


Finance Corporation, 274 P. 497, 84 
Mont. 116. 

Attome 7 ’s fees 

Mortgagor cannot enjoin sale of 
mortgaged chattels to pay attorney’s 
fees, where he neither paid nor ten- 
dered any amount as a reasonable 
fee.—^Nett v. Stockgrowers’ Finance 
Corporation, supra. 

12. Miss.—Peeples v. Tates, 40 So. 
996, 88 Miss. 289. 

11 C.J. p 703 note 20. 

13. Wis.—Cline v. Lihby, 49 N.W. 
832, 46 Wis. 123, 32 Am.R. 700. 

14. Okl.—Pearson v. Glen Lumber 
Co., 160 P. 48, 66 Okl. 280. 

15. Utah.—^Watts v. Greenwood, 162 
P. 72, 49 Utah 118. 

le. Okl.—^Pearson v. Glen Lumber 
Co., 160 P. 48, 65 Okl. 280. 

17. Utah.—Watts v. Greenwood, 162 
P. 72, 49 Utah 118. 

18. Mich.—Graff v. Bpstein, 213 N. 
W. 190, 238 Mich. 227. 

Mont.—^Nett v. Stockgrowers' Fi- 
nance Corporation, 274 P. 497, 84 
Mont. 116. 


Utah.—Watts v. Greenwood, 162 P. 
72, 49 Utah 118. 

19. Mass,—^B. Kronman, Inc., v. 
Bunn Bros., 3,55 N.E. 426, 258 
Mass. 562. 

20. Mass.—^E. Kronman, Inc., v. 
Bunn Bros., supra. 

Plaintiff held entitled to damages 
Mass.—^E. Kronman, Inc., v. Bunn 
Bros., supra.- 

21. Mich.—Graff v. Bpstein, 213 N. 
W. 190, 238 Mich. 227. 

Beasonableness of attomey’s fee 
Where an injunction bili challenges 
the reasonableness of an attorney’s 
fee demanded, and defendant an¬ 
swers, the court may proceed to de¬ 
termine what is a reasonable fee, 
decree payment thereof, and, in case 
of nonpayment, foreclose the mort¬ 
gage.—^Nett v. Stockgrowers' Finance 
Corporation, 274 P. 497, 84 Mont. 116. 

22. Mich.—Graff v. Bpstein, 213 N. 
W. 190, 238 Mich. 227. 

Mont. — Nett v. Stockgrowers' Fi- 
nance'Corporation, 274 P. 497, 84 
Mont. 116. 


23. Mont. ^ Nett v. Stockgrowers' 
Finance Corporation, supra. 

24. Utah.—^Watts v. Greenwood, 162 
P. 72, 49 Utah 118. 

25. Idaho.—Wakefield v. Griffiths, 
261 P. 665, 45 Idaho 51. 

26. Wash.—State v. Superior Court 
for King County, 222 P. 203, 128 
Wash. 100. 

27. Mass.—^Haczela v. Krupa, 106 N. 
E. 1004, 219 Mass. 261. 

11 C.J. p 703 note 22. 

23. Mich.—Graff v. Bpstein, 213 N. 

W. 190, 238 Mich. 227. 

Paymexit of indebtedness 
Where, although the action for an 
injunction is brought by only one of 
two mortgagor partners, the condi¬ 
tion of the injunction bond is the 
payment of the indebtedness by 
plaintiff, he and his sureties are 
jointly and severally liable for the 
indebtedness.—Graff v. Bpstein, 213 
N.W. 190, 238 Mich. 227. 

29. Mich.—Costigan v. Howard, 68 
N.W. 1116, 100 Mich. 335. 
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The petition or complaint must show a sufficient 
connection between plaintiffs right, interest, or 
claim and the property involved;^® it must disclose 
the want of a right on the part of defendant to 
foreclose,3i and the need of plaintiff for the equita- 
ble relief sought.32 If relief other than a restrain- 
ing of the foreclosure is sought, the nature of such 
relief must be sufficiently stated.33 The complaint 
must be properly verified.24 

Matters which are questions for trial need not be 
proved on motion for injunction pendente lite.25 
In order to authorize the issuance of an injunction 
against the foreclosure of a chattel mortgage, the 
evidence must establish with sufficient legal certain- 
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ty the existence of the facts constituting the cause 

of action.26 

Where a mortgage is foreclosed without judicial 
proceedings pending an action to restrain a foreclo¬ 
sure, a motion by defendant for a final decree should 
not be sustained, but the court should retain the 
bili for an assessment of damages.^*^ 

On the dissolution of an injunction restraining 
foreclosure, no personal judgment-against the mort- 
gagor, it has been held, can be entered on the in¬ 
junction bond for the value of the mortgaged prop¬ 
erty which the mortgagee had been preyented from 

seizing.22 
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§ 366. Authority to Sell 

a. In general 

b. Persons authorized to sell 
a. In General 

After a forfeiture, the holder of a chattel mortgage 


may ordlnarily sell the property without a Judicial pro- 
ceeding, at least where the parties have so agreed. 

After a forfeiture, the holder of a chattel mort¬ 
gage may ordinarily sell the property in satisfac- 
tion of his debt without a judicial proceeding,3^ at 
least where the parties have so agreed.40 Thus it 


Miss.—^Peeples v. Yates, 40 So. 996, 
88 Miss. 289. 

11 C.J. p 703 note 25. 

30. Okl.—^Beane v. Rucker, 168 P. 
1167, 66 Okl. 299. 

Plaintiff^s title to the property 
must be disclosed by the petition. 
—Kidder v. Beavers, 74 P. 819, 33 
Wash. 635—11 C.J. p 708 note 23. 

31. N.y.—Carter v. Phillips, 217 N. 
y.S. 621, 127 Misc. 903. 

Pailnre of consideration 

Defense of failure of considera- 
tion, not alleged in bili to enjoin 
foreclosure of chattel mortgrage, is 
unavailing, since party can recover 
only according to allegations in bili, 
—Gilflllan’s Adm’r v. Bixby, 139 A. 
250, 100 Vt. 468. 

Waiver by the mortgagee of his 
right to foreclose is not available to 
plaintiff unless alleged in the com¬ 
plaint.—^Nett V. Stockgrowers" Pi- 
nance Corporation, 274 P. 497, 84 
Mont. 116. 

Payment 

A petition alleging a delivery of 
the property by the mortgagor to 
the mortgagee and the latter's ac- 
ceptance thereof has been held to al¬ 
lege, not an accord and satisfaction, 
but a payment, sufficient to state a 
cause of action for an injunction 
against a sale of the property.— 
Southwest Nat. Bank of Dallas v. 
Cates, Tex.Civ.App., 262 S.W. 569. 

32. Okl.—^Beane v. Rucker, 168 P. 
1167, 66 Okl. 299. 

11 C.J. p 703 note 24. 

33. N.T.—Carter v. Phillips, 217 N. 
T.S. 621, 127 Misc. 903, 


Frayer for damages held sufficient 
Prayer “for further relief as 
. . . may seem meet” was suffi¬ 
cient to entltle plaintiff to damages 
for sale after filing of bili.—Kron- 
man, Inc., v. Bunn Bros., 155 N.E. 
426, 258 Mass. 562. 

34. 111,—Palmer Grill, Inc., v. Nory, 
268 Ill.App. 292. 

35. N.T.—Carter v. Phillips, 217 N. 
T.S. 621, 127 Misc. 903. 

36y La,—^Prudhomme v. Federal 
Land Bank of New Orleans, 134 So. 
372, 172 La. 399. 

Evidence held sufficient 

(1) To support a finding that pay- 
ments were to be .applied on debts 
other than the mortgage debt and 
that it was stili due and unpaid.— 
Mills V. Coron, R.!., 172 A. 617. 

(2) To sustain finding that mort¬ 
gagor owned the property when the 
mortgage was executed.—^Nelson v. 
SJogren, 30 P.2d 653, 176 Wash. 600. 

(3) To sustain finding that plain¬ 
tiff did not assume debt secured by 
mortgage executed by tenant to de¬ 
fendant company.—Green v. Consoli¬ 
dated Wagon & Machine Co., 164 P. 
1016, 30 Idaho 359. 

Evidence held insufficient 

(1) To establish an agreement to 
extend time of payment.—^Prudhom- 
me V. Federal Land Bank of New 
Orleans, 134 So. 372, 172 La. 399. 

(2) To Show that mortgagee was 
acting in bad faith in disposing of 
the property. — Ruston Motors v. 
Jackson, 125 So. 490, 12 La.App. 269. 

Prima facie case is sufficient, in 
absence of rebutting evidence.— 
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Kaufman v. Schwartz, 160 N.T.S. 
1053, 174 App.Div. 239. 

37. Mass. — E. Kronman, Inc., v. 
Bunn Bros., 155 N.E. 426, 268 
Mass. 562. 

38. Ark.—Lawson v. Barton, 7 S.W. 
387, 50 Ark. 346. 

39. lowa.—Lowden Sav. Bank v. 
Zeller, 194 N.W. 966, 196 lowa 1205. 

N.Y.—Holliday v. McGraw, 176 N.Y. 

S. 666, 106 Misc. 661. 

Okl.—^Riley Motor Co. v. Wilkins, 65 
P.2d 481, 179 Okl. 236. 

S.C.—Stokes V. Liverpool & London 
& Globe Ins. Co., 126 S.E. 649, 130 
S.C. 521. 

11 C.J. p 695 note 85. 

40. lowa.—Barrett v. Martzahn, 173 
N.W. 72, 186 lowa 548. 

La.—Horton v. Kavanaugh-Hinton 
Motor Co., 131 So. 497, 15 La.App. 
226. 

Me.—Consolidated Rendering Co, v. 
Stewart, 168 A. 100, 132 Me. 139, 
88 A.L,R. 908. 

Miss. — 0’Reilly v. Hendricks, 10 
Miss. 388. 

Okl.—Harbour-Longmire Co. v. Reid, 
254 P. 29, 124 Okl. 77—J. I. Case 
Threshing Machine Co. v. Rennie, 
177 P. 548, 71 Okl. 309. 

Tex.—Campbell v. Eastern Seed & 
Grain Co., Civ.App., 109 S.W.2d 997. 
Wash.—Strandberg v. Stringer, 216 
P. 25, 125 Wash. 358. 

Wyo.—^Mclnerney & Conway Finance 
Corporation v. Smith, 295 P. 273, 
42 Wyo. 380, 73 A.L.R. 851. 

“The power to foreclose through 
sales, other than under court order* 
is purely contractual.”—Campbell v. 
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is generally held that the mortgage may be fore- 
closed by a sale of the property under a power of 
sale contained in the mortgage without resort to a 
court for a decree of foredosure,^! unless, as al- 
ready considered in § 362 b, the statutory method of 
foredosure is exdusive. In some jurisdictions the 
power to sell is restricted to those cases in which it 
is expressly conferred in the mortgage but in 
other jurisdictions it is not so r^stricted^^ and it is 
sufficient that the parties have agreed to the sale^^ 
orally^^ or by a separate writing.-^^ 

A power to sell contained in a mortgage may be 
a naked power or a power coupled with an inter- 
est,^*^ and does not terminate with the expiration 
of the period of time for which the mortgage was 
given."^^ It is irrevocable by the mortgagor,^^ and 
neither he nor an equitable owner whom he rep- 
resents may defeat the right of the mortgagees to 
foreclose by a sale under such power.50 The pow¬ 
er has been held not to continue after the death of 
the mortgagor,®^ although the contrary has been 
held as regards a right to sell based on a statute.52 

Property in custodia legis, According to some 


authority, the interest of the mortgagor may be 
sold under the mortgage although the property is in 
custodia legis,but there is authority to the con¬ 
trary. 

b. Persons Authorized to Sell 

The terms of a mortgage or a statute specifying who 
shall be entitied to seii must ordinarily be foUowed. A 
sale by one of severa! mortgagees under a mortgage not 
securing separate debts is invalld, but the contrary is 
held where the debts are separate. 

Where the mortgage specifies by whom the pow¬ 
er of sale shall be executed, it can be executed only 
by such person,^5 especially where the power is a 
naked one not coupled with an interest. Such 
person cannot lawfully delegate his authority,57 tin- 
less the mortgage so provides, expressly or by plain 
implication.58 Where a power of sale is confer¬ 
red on a trustee in a deed of trust, the power may 
be executed only by the trustee, unless he is unable 
or refuses to execute it.59 Likewise it is held that 
the terms of a statute specifying the person who 
shall be entitied to foreclose by a sale without ju- 
dicial proceedings must be followed.®® However, 


Eastern Seed & Grain Co., Tex.Civ. 
App., 109 S.W.2d 997, 998. 

41, Ark.—Moore v. Price, 70 S.W.2d 
663, 189 Ark. 117. 

Me.—Gallagher v. Aroostook Federa- 
tion of Farmers, 197 A. 554—Con¬ 
solidated Rendering Co. v. Stewart, 
168 A. 100, 101, 132 Me. 139, 88 A. 
L.B. 908, citing Corpus Juris with 
full approval. 

Mont.—^Nett v. Stockgrowers' Pi- 
nance Corporation, 274 P. 497, .84 
Mont 116. 

Okl.—J. I. Case Threshing Machine 
Co. V. Rennie, 177 P. 548, 71 Okl. 
309. 

Or.—^Ashley & Rumelin v. Lance, 171 
P. 661, 88 Or. 109. 

Tex.—Latimer v. Hebert, Civ.App., 
25 S.W.2d 929—Young v. Harvison, 
Civ.App., 283 S.W. 687. 

Utah.—Morgan v. Layton, 208 P. 
505, 60 Utah 280. 

W.Ya.—Modern Show Case & Pixture 
Co. V. Todd, 138 S.E. 116, 103 W. 
Va. 490. 

Wyo.—^Mclnerney & Conway Pinance 
Corporation v. Smith, 295 P. 273, 42 
Wyo. 380, 73 A.L.R. 851. 

11 C.J. p 704 notes 27, 29. 

Suzumary process 
Under a mortgage importing a con- 
fession of judgment, the mortgagee 
may proceed by summary process 
against the property, or take posses- 
sion thereof, sell the same, and ap- 
ply the proceeds on the debt.—^Hor- 
ton V. Kavanaugh-Hinton Motor Co., 
131 So. 497, 15 La.App. 226. 

42. Conn.—Kirkbride v. Bartz, 74 A. 
888, 82 Conn. 615. 

11 C.J. p 695 note 87. 


43. Miss.—0’Reilly v. Hendricks, 10 
Miss. 388. 

11 C.J. p 695 note 86. 

44. Okl.—^Harbour-Longmire Co. v. 
Reid, 254 P. 29, 124 Okl. 77. 
WCortgagor*s voluatary deUvery of 

the property to the mortgagee on 
default constitutes implied consent 
that the property be sold and the 
proceeds applied on the debt.—^Hor- 
ton v. Kavanaugh-Hinton Motor Co., 
131 So. 497, 16 La.App. 226. 

45. Miss.—0’Reilly v. Hendricks, 10 
Miss. 388. 

4a Me.—Consolidated Rendering Co. 
V. Stewart, 168 A. 100, 132 Me. 
139, 88 A.L.R. 908. 

47. Ala.—fearksdale v. Strickland & 
Hazard, 124 So. 234, 220 Ala. 86. 

Mass.—Harvey v. Smith, 61 N.E. 217. 
179 Mass. 592, 

48. Tex.—^Parlin, etc., Co. v. Hanson, 
53 S.W. 62, 21 Tex.Civ.App. 401— 
Sanger v, Harris, Civ.App., 42 S.W. 
645. 

11 C.J. p 704 note 45. 

49. Ala.—Gilliland v. Martin, 42 So. 
7, 149 Ala. 672—Street v. Sinclair, 
71 Ala. 110. 

50. Mass.—Harvey v. Smith, 61 N.E. 
217, 179 Mass, 592. 

11 C.J. p 704 note 44. 

51. Pa.—^Kater v. Steinruck, 40 Pa. 
501. 

52. lowa.—Cocke v. Montgomery, 39 
N.W. 386, 75 lowa 259. 

53. Mich.—Cavanaugh v. Sanderson, 
115 N.W. 955, 152 Mich. 11. 
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Tex.—^Brant v. Lane, 118 S.W. 229, 
139 S.W. 76S, 54 Tex.Civ.App. 425. 
11 C.J. p 704 note 52. 

54. Okl.—Scott V. Standridge, 245 P. 
591, 117 Okl. 111—^Mid-Continent 
Motor Securities Co. of Tulsa v. 
Art Harris Transfer & Storage Co. 
of Muskogee, 223 P. 130, 97 Okl. 
139—Salisbury v. First Nat. Bank, 
221 P. 444, 99 Okl. 138. 

11 C.J. p 704 note 53. 

55. Tex.—^Lewis v. Valley Finance 
Corporation, Civ.App., 17 S.W.2d 
138, error refused. 

56. Ala.—Barksdale v. Strickland & 
Hazard, 124 So. 234, 220 Ala. 86. 

57. Ala.—^Barksdale v. Strickland & 
Hazard, supra. 

58. Tex.—^Lewis v. Valley Pinance 
Corporation, Civ.App., 17 S.W.2d 
138, error refused. 

Sale hy assiguee 

Provision that mortgage should 
bind both parties' assigns implied 
that mortgagee’s assignee succeeded 
to mortgagee's right to seize and 
sell mortgaged chattels.—Lewis v. 
Valley Pinance Corporation, supra. 

59. Ala.—^Barksdale v. Strickland & 
Hazard, 124 So. 234, 220 Ala. 86. 

60. Idaho.—^Peterson v. Hailey Nat. 
Bank, 6 P.2d 145, 51 Idaho 427. 

Sale by sheriff 

(1) Where a statute provides that 
the foredosure shall be conducted by 
the sheriff, it cannot validly be con¬ 
ducted by a constable.—Jacobson v. 
Aberdeen Packing Co., 66 P. 419, 26 
Wash. 175—Pickle v. Smalley, 58 P. 
i 581, 21 Wash. 473. 
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it has been held that a power of sale contained in 
the mortgage inay be executed by the person named 
in the mortgage without calling upon a person des- 
ignated by the statute.®^ 

Joint mortgagees. Where a mortgage to several 
mortgagees is not given to secure a separate indebt- 
edness of each, a sale by one of them is invalid, 
unless the mortgagor has ratified the act.^^ On the 
other hand, where joint mortgagees hold the prop- 
erty as security for debts due them respectively in 
the proportions that their respective demands bear 
to each other, it is generally held that one of the 
mortgagees may sell the property to the extent of 
his interest in it;®^ but there is other authority 
holding that he cannot dispose of the property, but 
only of his interest therein.®^ A mortgage securing 
separate debts may be foreclosed by the mortgagees 

jcintly.^5 

§ 367. Procedure Generally 

A foredosure by a sale without JudiciaI proceedings 
under a statute or a power of sale fn the mortgage must 
be conducted in accordance with the provisions of the 


statute or of the mortgage, and with due regard general¬ 
ly for the Interests of other persons In the property. 

Where the right to sell is based on statute, the 
provisions of the statute as to sale must be follow- 
ed.66 In the absence of a statute to the contrary, a 
power of sale contained in the mortgage must, gen¬ 
erally speaking, be strictly pursued,®*^ and the rights 
and duties of the holder of the mortgage in execut- 
ing the power are limited by the terms of the instru- 
ment.®S Slight irregularities in the foredosure, 
however, will not necessarily invalidate it, especially 
if the rights of no person are thereby prejudiced,^^ 
and it is sufficient that the foredosure be fairly con- 
ducted.7<^ Moreover, the consent of the mortgagor 
may obviate the effect of irregularities,7i and if 
the mortgagor insists on a foredosure as stipulated 
in the mortgage, he must himself comply with the 
conditions of the mortgage.“^2 

A person exercising his right to sell must have 
due regard for the interests of the mortgagor, or 
other persons, in the property. He is not entitled 
to act as the owner of the property,and, where 
he is the mortgagee, he is regarded as being an 
agent or trustee of the mortgagor,'^^ and his con- 


(2) Under a statute providing for 
foredosure by the sherift when the 
property cannot be peaceably taken, 
the foredosure can be conducted by 
the sheriff only when peaceable pos- 
session is refused, or ali the mort- 
gagors are out of the county.—^Pet- 
erson v. Hailey Nat. Bank, 6 P.2d 145, 
61 Idaho 427. 

61. Mont.—Kinsman v. Stanhope, 
144 P. 1083, 50 Mont. 41, L..R.A. 
1916t 443. 

Statute uamiug sheriff 
"Where the mortgage provides for 
a sale by the mortgagee, the sale 
may be made by such person despite 
a statute providing for calling upon 
the sheriff to execute the power.— 
Kinsman v. Stanhope, 144 P. 1083, 50 
Mont 41, L.R.A.1916C 443. 

ea. Mo.—Hutchins Hanks Coal Co. 

V. Walnut Land, etc., Co., 124 S. 

W. 1098,, 141 Mo.App. 251. 

63. Neb.—Sloan v. 'Thomas Mfg. 
Co., 79 N.W. 728, 58 Neb. 713. 

11 C.X p 704 note 38. 

64. N.Y.—Tyler v. Taylor, 8 Barb. 
585. 

65. Mich.—^Lyon v. Ballentine, 29 
N.W. 837, 63 Mich. 97, 6 Am.S.R. 
284. 

66. Idaho.—^Peterson v. Hailey Nat. 
Bank, 6 P.2d 145, 51 Idaho 427^ 
McDougall V. Kasiska, 282 P. 943, 
48 Idaho 424, certiorari denied Ka¬ 
siska v. McDougall, 50 S.Ct 347, 
281 U.S. 740, 74 L.Ed. 1154. 

Minn.—State Bank of Loretto v. 
Doose, 269 N.W. 399, 400, 198 Minn. 
222, quoting Corpus Jnriss. . ^ 


Mont.—Trudell v. Hingham State 
Bank of Hingham, 205 P. 667, 62 
Mont 557. 

N.D.—Hedrick v. Stockgrowers* Cred¬ 
it Corporation, 250 N.W. 539, 542, 
citing Corpus Juris. 

Okl,—^Parks v. Thompson & Wilker- 
son, 264 P. 607, 129 Okl. 256. 
Wash.—^Inland Pinance Co. v. J. B. 
Ingersoll Co., 213 P. 679, 124 Wash. 

72. 

11 C.J. p 705 note 54. 

67. Ala.—C. Scheussler & Sons v. 
Heard, 81 So. 590, 202 Ala. 648. 

Me.—Consolidated Rendering’ Co. v. 
Stewart 168 A. 100, 132 Me. 139, 
88 A.L.R. 908. 

Mo.—^Pulkerson v. New Gazette Co., 
297 S.W, 115, 222 Mo.App. 230— 
Huber Mfg, Co. v. Eliis, 201 S.W. 
931, 199 Mo.App. 96. 

Tex.—^Pireman’s Fund Ins. Co. v. 
Wilson, Com.App., 284 S.W. 920, 
reversing Wilson v. Fireman’s 
Fund Ins. Co., Civ.App., 274 S.W. 
176. 

11 C.J. p 705 note 66. 

68. Ark.—^Barton v. Bowlin, 163 S. 
W. 602, 111 Ark. 123. 

Tex.—^Adami v. Bowers, Civ.App., 21 
S.W.2d 590, error dismissed. 

69. Neb.—^Tackaberry v. Gilmore, 78 
N.W. 32, 67 Neb, 450. 

70. Mich.—^Manwaring v. Jenison, 27 
N.W. 899, 61 Mich. 117. 

71. 'Ala.—Campbell v. Woodstock 
Iron Co., 3 So. 369, 83 Ala. 351. 

lowa.—Geiser Mfg. Co. v. Krogman, 
82 N.Wv 938, 111 lowa 503. 
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Okl.—Harrill v. Weer, 109 P. 639, 26 
Okl. 313. 

11 C.J. p 705 note 54 [d] (2). 

73. Or.—Jacobs v. McCalley, 8 Or. 
124. 

73. D.C.—^Van Mourick v. Bowie, 69 
P.2d 834, 63 App.D.C. 96. 

Ga.—Goldin v. Pederal Intermediate 
Credit Bank, 179 S.E. 291, 50 Ga, 
App. 790'. 

Ky.—Hawkins Fumiture Co. v. Mor¬ 
ris, 137 S.W. 527, 143 Ky. 738. 

Mo. — Nichols '& Shepard Co, v. 

Stokes, App., 196 S.W. 1075. 
Manner and conduct of sale see infra 
§ 373. 

Subsequeut mortgagee 
A first mortgagee owes a second 
mortgagee same obligation of good 
faith and reasonable care in exer¬ 
cising a power of sale as first mort¬ 
gagee owes to mortgagor. The fact 
that first mortgagee is not contrac- 
tually bound to give second mortga¬ 
gee notice of sale does not free him 
from this obligation. Bad faith and 
lack of reasonable care may be found 
without showing that first mortgagee 
promised to give second mortgagee 
notice of foredosure sale.—Castro v. 
Linchitz, Mass., 8 N.E.2d 744. 

74. Tex.—Adami v. Bowers, Civ. 
App., 21 •S.W.2d 590, error dis¬ 
missed. 

75. Cal.—J. I. Case Threshing Mach. 
Co. V. Copren Bros., 162 P. 647, 32 
CaLApp. 194. 

Ga.—Goldin v. Federal Intermediate 
Credit Bank, 179 S.E. 291, 50 Ga. 
[ App. 790. 
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duct and fairness in making the sale is always open 
to investigation by any person having a siiffident 
interest in the propertyJ* 

§ 368. Preliminary Proceedings 

The terms of a statute prescrlblng preliminary pro¬ 
ceedings, such as furnishlng the mortgagor a statement 
of account or appraising the property, must ordinariiy be 
followed. 

Where a statute spedfies proceedings to be had 
preliminary to the sale, its terms must ordinariiy be 
followed.77 Thus, where a statute so provides, a 
statement of account must be furnished the mort¬ 
gagor,78 or the property must be appraised,’^ before 
the sale. 

The affidavit of foreclosure, where required by 
statute, should set forth facts showing a right to 
foreclosure, including a showing that the debt on 
which the right is founded is due and mature.80 A 
substitution of the trustee in a deed of. trust need 
not be recorded unless required by a statute or by 
the deed.8i 

Time of sale, A right to sell cannot be validly 
exercised before the expiration of a time specified 
by the mortgage or a statute,82 unless the mortgagor 
consents to a sale before such time.83 

§ 369. -Demand 

A demand on the mortgagor to perform the condition 
of his mortgage is a condition precedent to a vaild sale 
where there can be no defauit untii demand. A demand 
for peaceable possession of the property is necessary, 
under a statute so providing, before the saie may be 
made by the sheriff. 


§ 370 

A demand on the mortgagor to perform the con¬ 
dition of his mortgage is a condition precedent to 
a valid sale where there can be no defauit untii de¬ 
mand,84 as where the mortgage note is payable on 
demand; 85 but even in such case a noti ce of inten- 
tion to foreclose has been held equivalent to a de¬ 
mand of payment and to entitle the mortgage e to 
possession of the mortgaged property,85 especially 
where the mortgagor has rendered an actual de¬ 
mand impossible.87 Demand is not necessary if the 
mortgage waives it,88 as where he has authorized 
a sale on defauit without notice89 or at such time 
as the mortgagee deems himself insecure.85 A de¬ 
mand is also unnecessary where it is obvious that 
it would be futile. 81 

Under some statutes, there must be a demand 
from the mortgagor for peaceable possession of the 
property before the foreclosure may be conducted 
by the sheriff and although the statute is to pro- 
tect the mortgagor from the expenses of such a sale, 
the mortgagee^s noncompliance therewith is not 
cured by his paying the expenses.88 

§ 370. Notice 

a. Necessity 

b. Sufficiency 

c. Effect of defects 

a. Necessity 

Unless waived, notice of a foreciosure by saie should 
be glven, particularly where a statute or a stipulatlon in 
the mortgage provides therefor, 

Notice of a foreclosure by sale should be given 
where a statute^^ or a stipulation in the mortgage 


* Mo.—^Nichols & Shepard Co. v. 
Stokes, App., 196 S.W. 1075. 

11 C.J. p 705 note 55. 

76. Cal.—Henderson v. Fisher, 176 
P. 63. 38 Cal.App. 270. 

Mass.—Castro v. Linchitz, 8 ,N.E.2d 
744. 

N.Y.—^Morrisania Laundry Service v. 
Strauss, 242 N.Y.S. 579, 137 Misc. 
488. 

• 

77. Idaho.—^Peterson v. Hailey Nat. 
Bank, 6 P.2d 146, 61 Idaho 427— 
Advance Rumley Thresher Co. v. 
Ayres, 277 P. 20, 47 Idaho 614. 

78. Ark.—J. E. McCoy & Son v. At- 
kins, 267 S.W. 779, 167 Ark. 250. 

11 aJ. p 705 note 64 [c]. 

Statement of account is sufficient, 
although it contains inaccufacies, if 
it is made in good faith and 'reason- 
ably informs the mortgagor of the 
state of his account.—J. E. McCoy & 
Son v; Atkins, 267 S.W. 779, 167 Ark. 
250. ^ 

79. Ind.T.~Webb v.. Hunt, 53 S.W. 
437, 2 Ind.T. 612. 


Okl.—Harrill v. Weer, 109 P. 539, 26 
Okl. 313. 

11 C.J. p 705 note 54 [a]. 

SO. Idaho.—Gunnell v. Largilliere 
Co., Bankers, 269 P. 412, 46 Idaho. 
551. 

81. Miss.—Quarles v. Hucherson, 
104 So. 148, 139 Miss. 356. 

82. Mo.—^Fulkerson v. New Gazette 
Co., 297 S.W. 115, 222 Mo.App. 230. 

$3. Wis.—Stevens v. Breen, 44 N.W. 
645, 75 Wis. 595. 

84. Mass..—Goodrich v. Willard, 2 
Gray 203. 

N.J.—Mausert v. Mutual Distribut- 
ing Co., 104 A. 203, 92'^N.JXaw 190. 

, 8&I 111.—Slingo V. Steele-Wedeles 

Co., 82 IlLApp. 139. - 

11 C.J. p 705 note 62. 

86. Hawaii.—^Silva v. Lopez,' 5 Ha- 
,w?Lii 262., 

Mass.—Goodrich v. Willard, 2 Gray 
203, . . 

11 C.J. p 705 note 63. 

87. N.J.—Mausert v. Mutual Dis- 
tributing Co., 104 A. 203, 92 N.J. 
Law 190. 


88. Cal.—^Maddox v. Wyman, 28 P. 
838, 92 Cal. 674. 

Ga.—^Willis v. Jefterson, 75 Ga. 743. 

89. N.Y.—^Budweiser Brewing Co. v. 
Capparelli, 38 N.Y.S. 972, 16 Misc. 
502. 

90. N.Y.—^Huggans v- Pryer, 1 Lans. 
276. 

91. Dexnand is unnecessary where 
the mortgagor is insolvent, has gone 
out of business, and is not represent- 
ed by anyone at his former place of 
business.—^P. R. Sinclair Coal Co. v. 
Missouri-Hydraulic Mining Co., Mo. 
App., 207 S.W. 266. 

92. Idaho.—^Advance Rumley Thresh¬ 
er Co. V. Ayres, 277 P. 20, 47 Idaho 
514. 

93. Idaho.—^Peterson v. Hailey Nat. 
Bank, 6 P.2d 145, 51 Idaho 427. 

94. Idaho.—^Advance Rumley Thresh¬ 
er Co. V. Ayres, 277 P. 20, 47 Idaho 
514. 

Minn.—State Bank of Loretto v. 
Loose, 269 N.W. 399, 198 Minn. 222 
—Jankowitz v. Kaplan, 165 N.W. 
275, 138 Minn. 452. 
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itself^^ provides therefor, and, although there is 
authority to the contrary;^® it would seem that 
such notice is a requisite even in the absence of a 
statutory or contractual requirement.^'^ Under some 
statutes, the notice is in the nature of process and 
is the authority to the officer to take possession of 
the mortgaged property.^^ On the other hand, in 
the absence of a statute to the contrary, the mort- 
gage itself may dispense with the necessity of no¬ 
tice,as where it provides that the mortgagee may 
sell at a private sale.l Also, where the statutory 
method of foreclosure is not exclusive, the mort- 
gagor may waive statutory requirements as to no¬ 
tice,^ as well as stipulations in the mortgage re- 
quiring notice.^ Likewise, under the rule that no¬ 
tice is necessary, although not stipulated for in the 
mortgage or required by statute, notice may be 
waived.^ 

Postponement or adjournment of sale. In the ab¬ 
sence of a statute the mortgagee may in the exer- 
cise of a reasonable discretion adjourn the sale un¬ 
der the power from time to time without a new no¬ 


tice to the mortgagor.5 However, under a statute 
expressly so providing a foreclosure sale may be 
postponed from time to time by inserting a notice 
of such postponement as soon as practicable in the 
newspaper in which the original advertisement of 
the sale was published.^ 

Subordinate liefirholders, Unless a mortgage is 
regarded as vesting legal title in the mortgagee,^ a 
sale by a mortgagor of chattels, in whom is the 
legal title, with the consent of the first mortgagee, 
without notice to subordinate lienholders does not 
foreclose their liens, although the sale is made for 
the full value of the property,-^ and the proceeds 
are applied to the payment of the debt secured by 
the first lien.^ 

b. Suficiency 

Although immateriai varlations are not fatal, the 
notice of sale must substantially comply with statutory 
requirements or the provisions in the mortgage. 

The notice of sale must substantially conform to 
the requirement of the statute^® or the provisions 
of the mortgage,although variations have been 


Tex.—Holmes v. Klein, Civ.App., 59 
S.W.2d 171, error dismissed. 

11 C.J, p 705 note 67. 

Hotice to receiver of the mortga¬ 
gor is unnecessary.—Inland Pinance 
Co. V. J. B. Ingersoll Co., 213 P. 679, 
124 Wash. 72. 

Notice to wife 

Right of wife, who joined with 
husband in executing chattel mort¬ 
gage and mortgage note, to have 
written notice of sale and of mortga- 
gee’s intention to take property, 
vests in wife individually and in her 
own right, independent * of similar 
rights or privileges vested in hus¬ 
band, nor can a trustee appointed to 
administer husband’s estate in bank- 
ruptcy deprive her, without her 
knowledge or consent, of right to 
have such notice, since, without 
wife’s consent, or notice to her, hus¬ 
band could not deprive wife of such 
rights.—^Banking Commission of 
Wisconsin v. Ray, 253 N.W. 556, 214 
Wis. 433. 

95. Ala.—^Moville v. Merchants & 

Parmers Bank of Greene County, 
170 So. 756, 233 Ala. 204—C. 

Scheussler & Sons v. Heard, 81 
So. 590, 202 Ala. 648—Speakman v. 
Vest, 51 So. 980, 166 Ala. 235. 

D.C.—^Van Mourick v. Bowie, 69 P. 

2d 834, 63 App.D.C. 96. 

Mo,—Huber Mfg. Co. v. Eliis, 201 S. 
W. 931, 199 Mo.App. 96. 

96. N.Y.—Goodman v. Schulman, 258 
N.Y.S. 681, 144 Misc. 512. 

Tex.—Campbell v. Eastern Seed & 
Grain Co., Civ.App., 109 S.W.2d 997. 

97. Ky.—Montenegro-Riehm Music 


Co. V. Beuris, 169 S.W. 986, 160 Ky. 
567, L.R.A.1916C 557. 

11 C.J. p 706 note 69. 

98. Idaho. — Blumauer-Prank Drug 
Co. V. Bransetter, 48 P. 575, 4 Ida¬ 
ho 557, 95 Am.S.R. 151. 

Wash.—Allen v. Morris, 151 P. 827, 
87 Wash. 268—Mack v. Doak, 96 P. 
825, 50 Wash, 119. 

11 C.J. p 706 note 70. 

99. Ohio.—Crocker v. Associate Inv. 
Co., 10 N.E. 2d 153, 56 Ohio App. 
136—Clark v. Studebaker Corpora¬ 
tion of America, 171 N.E. 602, 35 
Ohio App. 54. 

Tex.—Campbell v, Eastern Seed & 
Grain Co., Civ.App., 109 S.W.2d 
997—^Kent v. National Supply Co. 
of Texas, Civ.App., 36 S.W.2d 811, 
error refused—^Pidelity Union Pire 
Ins. Co. v. Ballew-Satterfleld Co., 
Civ.App.. 10 S.W.2d 163—Block 
Motor Co. V. Melia, Civ.App., 247 
S.W. 666, 668, quoting Corpus 

Juris. 

11 C.J. p 706 note 75. 

1. Tex.—^Block Motor Co. v. Melia, 
Civ.App., 247 S.W. 666, 668, quot- 

i ing Corpus Juris. 

11 C.J. p 706 note 76. 

2. Wis.—Welcome v. Mitchell, 51 N. 
W. 1080, 81 Wis. 566, 29 Am.S.R. 
913, 

11 C.J. p 706 note 72. 

3. Okl.—Harrill v. Weer, 109 P. 539, 
26 Okl. 313. 

S.C.—^Darnall v. Darlington, 5 S.B. 
620, 28 S.C. 255. 

Tex.—Bourke v. Vanderlip, 22 Tex. 

221 . 

11 C.J. p 706 note 73. 
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4, Nev.—Bryant v. Carson River 
Lumbering Co., 3 Nev. 313, 93 Am. 
D. 403. 

5. Mass.—^Preed v. Rosenthal, 121 
N.E. 72, 231 Mass. 357. 

11 C.J. p 706 note 80. 

$. Neb.—Coad v. Home Cattle’ Co., 
49 N.W. 757, 32 Neb. 766, 29 Am. 
S.R. 465. 

11 C.J. p 706 note 79. 

7. Neb.—Paeth v. Leary, 36 N.W. 
513, 23 Neb. 267. 

8. Okl.—^Wichita Mill & Elevator Co, 

V. National Bank of Commerce of 
Prederick, 227 P. 92, 102 Okl. 95. 

9. U.S.—^Platte Valley Cattle Co. v. 
Bosserman-Gates Live Stock, etc., 
Co., Neb., 202 F. 692, 121 C.C.A. 102, 

i 45 L.R.A.,N.S., 1137. 

I 11 C.J. P 706 note 77. 

10. Idaho.—Advance Rumley Thresh- 
er Co. V. Ayres, 277 P, 20, 47 Ida¬ 
ho 514. 

Minn.—State Bank of Loretto v. 
Loose, 269 N.W. - 399, 198 Minn. 
222—Jankowitz v. Kaplan, 165 N. 

W. 275, 138 Minn. 452. 

Tex.—Holmes v. Klein, Civ.App., 59 
S.W.2d .171, error dismissed—^Kent 

V. National Supply Co. of Texas, 
Civ.App., 36 S.W.2d 811, error re¬ 
fused. 

11 C.J, p 706 note 81. 

11. Ala.—C. Scheussler & Sons v, 
Heard, 81 So. 590, 202 Ala. 648. 

D.C.—^Van Mourick v. Bowie, 69 P.2d 
834, 63 App.D.C. 96. 

Mo.—Huber Mfg. Co. v. Eliis, 201 S. 

W. 931, 199 Mo.App. 96. 

11 C.J. p 706 note 82. 
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held harmless where not as to material matters,!- 
particularly where the mortgagor has actual knowl- 
edge of the sale.^^ Further, the insufficiency of 
the notice may be waived.i^ Where the mortgage 
authorized a sale either with or without notice, the 
fact that the mortgagee elected to sell at a public 
sale has been held not to impose upon him a duty 
of giving notice in a spccific manner required by 
statiites relating to sales under execution.^s 

Contenfs. Where a statute so requires, the no¬ 
tice must state the nature of the default;^® but in 
the absence of such a statute a notice of foreclosure 
proceedings commenced by virtue of an insecurity 
clause in the mortgage before the debt is due need 
not allege that the mortgagee deems himself inse- 
cure and declares the whole debt due, since the 
seizure of the property on notice of sale is a suffi¬ 
cient declaration of such intention.^*^ Under a stat¬ 
ute so providing, the notice must state the amount 
claimed to be due,^^ and contain a description of 
the mortgage.^^ Further, the notice must sufficient- 
ly describe,^® and state the location of,2i the prop¬ 


erty to be sold. If the sale embraces the whole 
of the mortgaged property, the description thereof 
in the notice is sufficient if it conforms substantially 
to that contained in the mortgage.-^ 

Signature. In the absence of statutory provision 
to the contrary, the notice of sale may be signed 
by the mortgagee or his agent.^^ Where there has 
been an equitable assignment of the mortgage, the 
notice may be signed in the name of the holder of 
the legal title in case he does not object^^ 

Time of notice, Where no particular time is 
specified, the notice must be given a reasonable time 
in advance of the sale,25 the question of reasonable- 
ness depending on the circumstance^ of each case.25 
On the other hand, where a time is specified, the 
notice must be given for the time specified before 
the sale,27 unless the mortgagor waives the require- 
ment by consenting to a lesser notice.^S 

Manner of Service. Where a statute so provides, 
personal Service of the notice of the mortgagee^s 
intended sale is required to be made upon the mort¬ 
gagor,2 9 or the owner of the property,^^ if he can 


12. IU.—Waite v. Dennison. 51 111. 
319. 

Mich.—Manwaring v. Jenison, 27 N. 
W. 899, 61 Mich. 117. 

13. 111.—Marvel v. McKinzey, 105 
Ill.App. 164. 

lowa.—O. S. Kelley Co. v. Chinn, 75 
N.W. 315. 

14. Wash.—Mack v. Doak, 96 P. 825, 
50 Wash. 119. 

15. Tex.—Kent v. National Supply 
Co. of Texas, Civ.App., 36 S.W.2d 
811, error refused. 

16. Okl.—Pitch V. Green, 134 P. 34, 
39 Okl. 18. 

11 C.J. p 707 note 87. 

Notice as evideuce of defanlt 

Statute making report of sale pri¬ 
ma facie evidence of facts stated 
does not make recitals in notice of 
sale, such as a recital of default, 
prima facie evidence of facts stat¬ 
ed in notice.—^Advance-Rumely 
Thresher Co. v. Kruger, 16 P.2d 1102, 
93 Mont. 66, 85 A.L.R. 1053. 

17. Wash.—Allen v. Morris, 151 P. 
827, 87 Wash. 268—Woodward v. 
Lutsch, 124 P. 393, 69 Wash. 69. 

18. Okl.—Fitch V. Green, 134 P. 34, 
39 Okl. 18. 

Wash.—Allen v. Morris, 151 P. 827, 
87 Wash. 268. 

19. Wash.—^Allen v. Morris, supra. 

11 C.J. p 707 note' 90. 

20. Ala.—^De Moville v. Merchants 
& Parmers Bank of Greene County, 
170 So. 756, 233 Ala. 204. 

>Minn.—^Watson v. Koochiching Re- 
alty Co., 208 N.W. 11, 166 Minn. 
383. 

Tex.—Smith v. Tex, etc., R. Co., Civ. 

14 C.J.S.—65 


App., 105 S.W. 528, modided on 
other grounds 108 S.W. 819, 101 
Tex. 405. 

21. Tex.—^Davenport v. San Antonio 
Machine & Supply Co., Civ.App., 59 
S.W.2d 207, error dismissed. 

Bescription held sufficient 
Pailure of notice of sale to give 
correct section number of land on 
which mortgaged property was lo- 
cated did not render the notice in- 
sufficient if place was otherwise suf- 
flciently described.—Davenport v. 
San Antonio Machine & Supply Co., 
supra. 

22. Minn.—^Watson v. Koochiching 
Realty Co., 208 N.W. 11, 166 Minn. 
383. 

11 C.J. p 707 note 92. 

23. Minn.—Powell v. Gagnon, 53 N. 
W. 1148, 52 Minn. 232. 

11 C.J. p 707 note 93. 

24. Minn.—Carpent er v. Artisans’ 
Sav. Bank, 47 N.W. 150, 44 Minn. 
521. 

11 C.J. p 707 note 94. 

25. Cal.—^Wilson v. Brannan, 27 Cal. 
258. 

26. Cal.—Bendel v. Crystal Ice Co., 
22 P. 1112, 82 Cal. 199. 

11 C.J. p 707 note 98. 

27. Ala.—C. Scheussler & Sons v. 
Heard, 81 So. 590, 202 Ala. 648. 

Mo.—Huber Mfg. Co..v. Eliis, 201 S. 

W. 931, 199 Mo.App. 96. 

Notice hefare filing of mortgage 
Sale under chattel mortgage in 
county other than that where the 
mortgage was on file, as authorized 
by the mortgage, was not invalid be- 
cause notice of sale was published 
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before filing certifled copy of the 
mortgage in the county where the 
sale was conducted.—Poglesong v. 
Parmers' State Bank of Brentford, 
223 N.W. 49, 54 S.D. 288. 

Notice held sufficient 
Under the terms of a mortgage 
providing for notice by publication 
a specified time before the sale, it 
has been held sufficient that the first 
publication was prior to that time. 
—Preed v, Rosenthal, 121 N.E. 72, 
231 Mass. 357. 

28. Okl.—^Ardmore First State Bank 
v. Dougherty, 120 P. 656, 31 Okl. 
179, Ann.Cas.l913D 411. 

29. Minn.—Powell v. Gagnon, 53 N. 
W. 1148, 52 Minn. 232. 

Wis.—Banking Commission of Wis- 
consin v. Ray, 253 N.W. 556, 214 
Wis. 433. 

Xu Idaho, if the mortgagor cannot 
be found within the county, the 
mortgagee is not required to make 
demand for peaceable possession of 
the mortgaged property before plac- 
ing his affidavit in the hands of the 
sheriff for service. Service must be 
had on all the mortgagors found 
within the county, and the absence 
of one of them from the county will 
not excuse failure to serve the 
others.—^Advance Rumley Thresher 
Co. V. Ayres, 277 P. 20, 47 Maho 514. 

30. Wash.—Strandberg v. Stringer, 
216 P. 25, 125 Wash. 358. 

Sheriff’s retum uunecessary 
A statute requiring the sheriff to 
make personal service of the notice 
on the owner if he can be found does 
not require or authorize him to make 
a return that he is unable to find the 
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be found. Also, where a statute so provides, per- 
sonal Service must be made upon the person in ac- 
tual possession of the property,^^ but some statutes 
do not require service upon such person where he 
is not the mortgagor and has voluntarily surren- 
dered possession of the property.32 The effort to 
obtain personal service must be reasonable and bona 
fide.^^ However, unless otherwise provided by stat¬ 
ute, it is not necessary that the notice be served on 
the mortgagor before the sheriff takes possessipn.34 

Under some statutes and mortgages an advertise- 
ment of the sale is sufficientes If the mortgage or 
statutes prescribe a certain place for giving noti ce,es 
as by posting the notice in some conspicuous place,e7 
the notice must be' given accordingly. However, 
the validity of a sale will not be affiected by the 
fact that prior to the time of sale, some of the no- 
tices posted as required by statute, were destroyed, 
without the knowledge of the one making the sale, 
by causes beyond his control.ee 

Amendment of notice. It has been held that, al- 
though the first notice delivered to the sheriff was 
insufficient, a second notice which is sufficient in 
form, and under which the sale was made, may be 
treated as an amendment, and will be sufficientes 


c. Effect of Defects 

Accordlng to some authorities, a defect in the notice 
will invalldate the sale, although by other authorities the 
sale will be valld, especially If It brings the full value 
and the proceeds are appiied properly, and the mortgagor 
will be remitted to an action for damages. 

In some jurisdictions, it is held that the sale is 
void if the mortgagee fails to give notice as pro¬ 
vided for in the mortgage^® or as required by stat¬ 
ute or the mortgagor may have relief in equity.42 
Furthermore, under a statute to that effect, a sale 
without conformity to the requirements of the stat¬ 
ute as to notice will extinguish the mortgage and 
the mortgage debt.^S Qn the other hand, according 
to some authorities, defects in notice will not be 
regarded as a ground for declaring the foreclosure 
sale void if the property brings the full value and 
the proceeds are properly applied.^^ Similarly, 
there is authority holding that 'a sale under a power 
in the mortgage will pass title to the purchaser, 
although notices of sale are not posted as prescribed 
by the mortgage,^^ and the only remedy which the 
mortgagor has in such a case is an action of law 
against the mortgagee for damages.'^6 The amount 
of damages recoverable for a sale without a suffi¬ 
cient notice is the value of the mortgaged property 
less the amount of the mortgagie lien thereon.^^ 


nonresident owner to make personal 
Service on him.—^Strandberg v. 
Stringer, 216 P. 25, 125 Wash. 358. 
Statute lield constltutional 
Wash.—Strandberg v, Stringer, su¬ 
pra. 

31. Minn.—Jankowitz v. Kaplan, 165 
N.W. 275, 138 Minn. 452. 

Sale by mortgagor Immaterial 
The mortgagor can object to fail- 
ure to serve copy of notice of sale 
upon person in actual possession, al¬ 
though the mortgagor had sold prop¬ 
erty before the proceeding.—^Janko- 
witz V. Kaplan, supra. 

32. Idaho.—First Nat. Bank v. Pol- 
ing, 248 P. 19, 42 Idaho 636. 

33. Minn.—^Powell v. Gagnon, 53 N. 
W. 1148, 52 Minn. 232. 

11 C.J. p 707 note 5. 

34. Wash.—^Allen v. Morris, 151 P. 
827, 87 Wash. 268. 

35. lowa.—O. S. Kelley Co. v. Chinn, 
75 N.W. 315. 

Wash.—Inland Finance Co. v. J. B. 
Ingersoll Co., 213 P. 679, 124 Wash. 
72. 

Fublication is. newspaper 
S.D.—Felker v. Grant, 72 N.W. 81, 
10 S.D. 141. 

11 C.J. p 707 note 2. 

33. Mo.—Huber Mfg. Co. v. Bilis, 
201 S.W. 931, 199 Mo.App. 96. 

Okl.—^Fitch V. Green, 134 P: 34, 39 
Okl. 18. 

Posting in county seat held insuffl- 
cient 

The reoLuirements of a statute pro- 


viding for posting notices of sale in 
the town, district, or county to which 
the subject matter relates are not 
complied with where the notices 
were not posted in the town where 
the property was located, but only at 
the county seat.—State Bank of Lo- 
retto V. Loose, 269 N.W. 399, 198 
Minn. 222. 

Begoirement held not waived 
A stipulation that sale be held in 
another county, but not mentioning 
the place where notices should be 
posted, did not waive the require- 
ment that notices be posted where 
specifled by mortgage.—Huber Mfg. 
Co. V. Eliis, 201 S.W. 931, 199 Mo. 
App. 96. 

37. 111.—See W. H. Collins Ice 
Cream Co. v. Talmage, 210 111.App. 
374. 

Tex.—^Kent v. National Supply Co. of 
Texas, Civ.App., 36 S.W.2d 811, er¬ 
ror refused. 

11 C.J. p 707 note 3. 

Place held “public” 

Where road traveled by public ran 
by side of building housing mort¬ 
gaged machinery and on which no¬ 
tice of sale was posted, place was 
sufSciently “public" to meet statu- 
tory requirements.—^Kent v. Nation¬ 
al Supply Co. of Texas, Tex.Civ.App., 
36 S.W.2d 811, error refused. 

38. Okl.—Moorehead v. Daniels, 153 
P. 623, 57 Okl. 298. 

39. Wash.—^Allen v. Morris, 151 P. 
827, 87 Wash. 268, 272. 

11 C.J. p 707 note 7. 
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40. Mo.—Huber Mfg. Co. v. Eliis, 
201 S.W. 931, 199 Mo.App. 96. 

Tex.—Holmes v. Klein, Civ.App., 59 
S.W.2d 171, error dismissed. 

11 C.J. p 708 note 13. 

41. Posting of notice 

Minn.—State Bank of Loretto v. 

Loose, 269 N.W. 399, 198 Minn. 222. 
Tex.—Holmes v. Klein, Civ.App., 59 
S.W.2d 171, error dismissed. 
Person notified 

Minn.—Jankowitz v. Kaplan, 165 N. 
W. 275, 138 Minn. 452. 

42. Hawaii.—Silva v. Lopez, 5 Ha- 
waii 262. 

43. Wis. — Emerson-Brantingham 
Impl. Co. V. Paul, 158 N.W. 326, 
163 Wis. 589—^Bekkelal v. Johnson, 
107 N.W. 5, 127 Wis. 624. 

Waiver 

Where first mortgagee received 
possession of the property and sold 
it to a third person at a private sale 
and without giving the statutory no¬ 
tice, the lien of the first mortgage 
was waived.—Beaty v. First Nat. 
Bank, 242 P. 246, 116 Okl. 223. 

44. Ala.—Speakman v. Vest, 51 So. 
980, 166 Ala. 235. 

45. lowa.—Campbell v. Wheeler, 29 
N.W. 613, 69 lowa 588—Whitaker 
V. Sigler, 44 lowa 419. 

46* .lowa.—Campbell v. Wheeler, 29 
N.W. 613, 69 lowa 588. 

47. Ky.—Hawkins Furniture Co. v. 

Morris, 137 S.W. 527, 143 Ky. 738. 
Neb.—Callen v. Rose, 66 N.W. 639, 47 
1 Neb. 638. 



14 C.J.S. 

§ 371. Transfer of Proceedings to Court 

' Under a statute to that effect, proceedings to fore- 
close by notice and sale may be transferred to a court 
upon a demand by any sufficiently interested person, for 
the purpose of contesting the foreclosure in a judicial 
proceeding. Thereafter the foreclosure wlll proceed as 
if originally brought in the court. 

Under a statute to that effect, proceedings to fore- 
close by notice and sale may^S or must^^ be trans¬ 
ferred to a court upon a proper demand therefor by 
any person having a sufficient interest in the sub- 
ject matter, in order to permit a contest of the right 
to foreclose, or of the amount due, in a judicial pro¬ 
ceeding. One seeking transfer of summary fore¬ 
closure proceedings must show an interest in the 
property entitling him to resist foreclosure and also 
negative the mortgagee’s right to foreclose,^^ and 
any matter which would be a bona fide defense to a 
foreclosure in the courts is a sufficient interest to 
require a removal to the courts on a demand by 
the person asserting such a defense.^i Where, un¬ 
der the statute, the transfer is not mandatory, a 
transfer cannot be required if some other remedy is 
open for testing the validity and legality of the 
mortgage or of making a defense thereto.52 A stat¬ 
ute providing for a sale without judicial proceedings 
doti not deprive a person claiming an interest in the 
property of an opportunity to defend against the 
mortgagee^s claim where the statute provides also 
for a removal of the proceedings to a court on 


§ 372 

the former’s demand.^2 

After the proceedings have been transferred, the 
right to foreclose by notice and sale ceases, and the 
foreclosure must be by a proceeding in court.^^ 
The proceedings then stand, as regards the merits, 
just as if the foreclosure had originally been 
brought in the court by the holder of the mort¬ 
gage,®® the person on whose demand the proceed¬ 
ings were transferred becoming, not plaintiff, but 
defendant,® ® and remaining such throughout the 

proceeding.® 7 

§ 372. Taking Possession, Custody, and Pro- 
tection of Property 

a. Right to possession 

b. Necessity and sufficiency of posses¬ 

sion; custody 

a. Eigiit to Possession 

The mortgagee may maintain an action for posses¬ 
sion fop the purpose of sale, or, after the sale, of de- 
liverlng the same to the purchaser. A mortgagor failing 
to exercise his statutory right of Injunction cannot object 
to a wrongfui taking; nor can a subsequent attaching 
creditor object to certain irregularltles If the mortgagee 
has possession and the mortgagor is not objecting. 

The holder of a chattel mortgage may maintain 
an action to recover the possession of the mortgaged 
property for the purpose of a foreclosure by a sale 
without judicial proceedings,®S the presumption be- 


CHATTEL MOBTGAGES 


Okl.—Harrill v. Weer, 109 P. 639, 26 i 
Okl. 313. 1 

11 C.J. p 708 note 15. j 

48. lowaM—McDonald v. Johnston, 
256 N.W. 676, 218 lowa 1352. > 

49. Wash.—Christensen v. Plymouth 
Collateral Co., 38 P.2d 233, 179 
Wash. 457—State v. Superior Court 
of Washington in and for King 
County, 238 P. 614, 135 Wash. 664 
—State V. Superior Court for 
Kings County, 222 P. 203, 128 
Wash. 100—Strandberg v. Stringer, 
216 P. 25, 125 Wash. 358. 

“When one seeking transfer of a 

summary foreclosure proceeding to 
the . . . court has so properly 
pleaded his right in that behalf, the 
transfer of the summary proceeding 
to the . . . court becomes a mat- 
tpr of right in him.”—^Elder v. Mas- 
sachusetts Mortg. Co., 293 P. 711, 
712, 169 Wash. 450, 85 A.L.R. 638. 

50. Wash.—^Elder v. Massachusetts 
Mortg. Co., supra. 

51. Wash.—Christensen v. Plymouth 
Collateral Co., 38 P.2d 233, 179 
Wash. 457—State v. Superior Court 
of Washington in and for King 
County, 238 P. 614, 135 Wash. 664. 
AttaohmexLt creditor, the priority 

of whose lien is disputed by the 
mortgagee, has an interest in the 


subject matter entitling him to a 
removal of the proceedings to a 
court.—State v. Superior Court of 
Washington in and for King County, 
238 P. 614, 135 Wash. 664. 

52. lowa.—McDonald v. Johnston, 
256 N.W, 676, 218 lowa 1352. 

Defense to replevin j 

Where mortgagee commenced re¬ 
plevin, and mortgagor’s answer set 
up want of consideration and fraud 
in procurement of mortgage, mort¬ 
gagor was not entitled to have case 
transferred to equity for equitable 
foreclosure, since defenses pleaded 
were available to defendant in re¬ 
plevin and plaintiff was entitled to 
jury trial.—McDonald v. Johnston, 
supra, 

53. Wash.—Strandberg v. Stringer, 
216 P. 26, 125 Wash. 858. 

54. Wash.—Christensen v. Plymouth 
Collateral Co.,’ 38 P.2d 233, 179 
Wash. 457—Clark v. Kraft, 13 P. 
2d 7, 169 Wash. 49—State v. Su¬ 
perior Court for King County, 222 
P. 203, 128 Wash. 100. 

11 C.J. p 702 note 3. 

55^ Wash.—Christensen v. Ply¬ 
mouth Collateral Co., 38 P.2d 233, 
179 Wash. 457—^Elder v. Massa¬ 
chusetts Mortg. Co., 293 P. 711, 159 
Wash. 450, 85 A.L,R. 638. 
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Motion for volnutaxy nonsnit 

Under a statute providing that an 
action shall not be dismissed on 
plaintiff's motion if defendant has 
pleaded’ a set-olf or counterclaim, a 
motion by the mortgagee for a vol- 
untary nonsuit will be denied where 
the person on whose demand the 
proceedings were transferred pleads 
a set-off or counterclaim.—Christen¬ 
sen V. Plymouth Collateral Co., 38 
P.2d 233, 179 Wash. 457. 

58. Wash.—Christensen v..Plymouth 
Collateral .Co., supra—Elder v. 
Massachusetts Mortg. Co., 293 P. 
711, 159 Wash. ‘450, 85 A.L.R. 638. 

57. Wash.—Elder v. Massachusetts 
Mortg. Co., supra. 

58., Okl.—Mitchell v. White, 233 P. 
746, 106 Okl. 218. 

S.C.—Stokes v. Liverpool & London 
& Globe Ins. Co., 126 S.B. 649, 130 
S.C. 521. 

Actions by mortgagee for possession 
generally see supra §§ 228-245. 
Taking possession after default in 
general see supra §§ 183-185. 

Conditional sales statute does not 
control the right of a mortgagee to 
take possession under a chattel mort¬ 
gage.—Sheeley, v. Holmes Music Co., 
179 N.Y.S. 202, 189 App.Div. 756, 
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ing, if he fails to ask also for a foreclosure, that 
he intends to foreclose by a sale without judicial 
proceedings.59 If a sale is had without previously 
taking possession, the mortgagee may maintain an 
action thereafter for possession in order to deliver 
possession to the purchaser.^0 Where it was agreed 
at the time of granting an extension of the debt 
that the mortgagee could declare the debt due at 
any time he felt insecure because of any act of the 
mortgagor, the mortgagee was entitled to take pos¬ 
session of the property for the purpose of sale upon 
any act of the mortgagor after the agreement caus- 
ing the mortgagee to feel insecure.The fact that 
possession was also taken of chattels other than 
those covered by the mortgage has been held not 
to invalidate the proceeding where the taking was 
in good faith, the chattels wrongfully taken were 
promptly returned, and the owner incurred no in- 
jury.®2 Moreover, even if the mortgagee is. not 
entitled to foreclose, the mortgagor cannot com- 
plain that he was ousted from possession of the 
mortgaged property if he failed to take advantage 
of his statutory right to restrain the foreclosure 
proceedings.^2 Also it has been held that if the 
mortgagee has obtained possession and is foreclos- 
ing without the mortgagor^s objection, a subsequent 
attaching creditor cannot avail himself of such ir- 
regularities as an insufficient affidavit or a failure 
properly to record the mortgage.^^ 

Duty to sell A mortgagee taking possession of 
the property takes it at its worth and may be com- 
pelled to sell it.^5 


b. Necessity and Sufftciency of Possession; 

Custody 

In some jurisdictions the mortgagee must have pos¬ 
session of the chattels In order to foreclose the mortgage 
by a sale, but there is authority to other effect. The pos¬ 
session required is oniy relative, and the sheriff may 
transfer custody to the mortgagor. 

In some jurisdictions it is regarded as necessary 
for the full execution of the power of sale contained 
in the mortgage that the mortgaged property should 
be in the possession of the mortgagee^s so that he 
may fully effectuate the purposes of the sale by 
delivering possession to the purchasen^*^ However, 
there is authority holding that the mortgagee may 
sell without taking possession where an express 
power so to do is given him by the mortgage,^nd 
that failure to take possession is an irregularity 
which renders the sale voidable but not void.®^ It 
has also been held that neither possession'^0 nor a 
demand therefor^i is essential to the validity of 
the sale, without regard to a provision in the mort¬ 
gage to that effect, even though the property is 
held adversely by another.72 

Where possession is required, it is, nevertheless, 
only a relative matter depending on the character 
and situation of the property possessed or claimed 
to be possessed,'^^ and need be only such as is rea- 
sonably practicable.'^^ A sheriff taking possession 
may place or leave the property in the hands of the 
mortgagor to be kept by him for the sheriff until 
the sale,'^5 and such possession will be that of the 
sheriff, not of the mortgagor.*^® In such case the 
mortgagor will be entitled to a keeper’s fee, even if 
the fee is made large because of his contesting the 


SS'. OkL—Mitchell v. Whlte, 233 P. 
746. 106 Okl. 218. 

60. Okl.—Continental Gln Co. v. 
Pannell, 160 P. 598, 61 Okl. 102. 

61. Tex.—Glaser v. Henderson, Civ. 
App., 2 S.W.2d 987. 

62. Tex.—Lewis v. Valley Pinance 
Corporation, Civ.App., 17 S.W.2d 
138, error refused. 

63. Wash.—^Allen v. Morris, 151 P. 
827, 87 Vr&sh. 268. 

64. Idaho.—Largilliere Co. v. Mc- 
Conkie, 210 P. 207, 36 Idaho 229. 

65. N.T.—Goodman v. Schulman, 
258 N.Y.S. 681, 144 Misc. 612. 

60. Wash.—Gould & Co. v. Mt. 
Baker Savings & Loan Ass'n, 53 
P.2d 841, 185 Wash. 253. 

67. Ark.—Hannah v. Carrington, 18 
Ark. 85. 

Cal.—Bly V. Williams, 92 P. 393, 6 
Cal.App. 455. 

Ga.—Pulghum v. J. P. Williams Co., 
40 S.B. 695, 114 Ga. 643, 88 Am.S.R. 
48, 1 L.R.A.,N.S., 1055. 


63* Tex.—^Ames Iron Works v. 
Chinn, 38 S.W. 247, 15 Tex.Civ.App. 
88 . 

Power to remove not frandulent 

An express power in the mortgage 
to remove the goods for the purpose 
of sale in case of default is not 
fraudulent.—^Armstrong v. Cook, 64 
N.W. 873, 95 Mich. 257. 

69. U.S.—Coulson v. Panhandle Nat. 
Bank, Tex., 54 P. 855, 4 C.C.A. 616. 

70. Mass.—^Loza v. Osmola, 181 N. 
E. 125, 279 Mass. 220. 

Okl.—Continental Gin Co. v. Pan- 
hell, 160 P. 598, 61 Okl. 102. 

71. Mass.—^Loza v. Osmola, 181 N. 
E. 125, 279 Mass. 220. 

72. Okl.—Continental Gin Co. v. 
Pannell, 160 P. 598, 61 Okl. 102. 

73. Mining apparatus 

In the case of such property, it has 
been held suiRcient that the sale took 
place where the property was situ- 
ated and was visible to bidders, and 
that the mortgagee could have taken 
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possession before the sale, irrespec- 
tive of whether he actually did so.— 
P. R. Sinclair Coal Co. v. Missouri- 
Hydraulic Mining Co., Mo.App., 207 
S.W. 266. 

74. Wash.—Gould & Co. v. Mt. 
Baker Savings & Loan Ass’n, 53 P. 
2d 841, 185 Wash. 253. 

75. Idaho.—South Side Live Stock 
Loan Co. v. Iverson, 263 P. 481, 45 
Idaho 499. 

Herd of live stock 
In the case of a herd of dairy cat- 
tle requiring guarding, tending, feed- 
ing, and milking daily, 'it was suf¬ 
ficient that a notice of foreclosure 
was posted on the farm of the mort¬ 
gagor, who agreed to act as the sher¬ 
iff’s custodian in holding and caring 
for the cattle pending the sale.— 
Gould & Co. V. Mt. Baker Savings 
& Loan Ass’n, 53 P.2d 841, 185 Wash. 
'253. 

76. Idaho.—South Side Live Stock 
Loan Co. v. Iverson, 263 P. 481, 45 
Idaho 499. 
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§ 373 


foreclosure; and the sheriff will be primarily liable 
for such 

§ 373. Manner and Conduct of Sale 

Generally speaking, the sale must be condueted in the 
manner provided by the statute or by the mortgage, and 
with such diligence and fairness as will obtain the best 
or an adequate price for the property. 

Where the manner of conducting the sale is pre- 
scribed by a statute, its terms must be followed,'^^ 
unless the parties have agreed that the sale shall 
be condueted in some other manner, and provided 
the agreement is not violative of public policy or 
in fraud of the rights of third persons.^® Indeed, 
in the absence of a statute to the contrary, the terms 


of a mortgage specifying the manner in which the 
sale shall be condueted must ordinarily be fol¬ 
io wed.Si 

The mortgagee, in conducting the sale, is regard- 
ed as an agent or trustee of the mortgagor,^^ and 
must conduct it in such a manner as to obtain the 
best, a reasonable, or an adequate price for the prop- 
erty.^3 Xo that end, the person conducting the 
sale must exercise reasonable care and diligence in 
disposing of the goods,S4 and conduct the sale fair- 
ly and justly.^^ Persons desiring to purchase must 
be given a reasonable opportunity to offer bids,^® 
open, fair, and free competition among bidders must 
not be discouraged,^'^ and the property must be sold 


77. Idaho.—South Side Live Stock 
Loan Co. v. Iverson, supra. 

Doctrine of acesssion inapplicahle 
The doctrine of accession whereby 
labor and new material added to the 
property by the mortgagor belongs 
to the mortgagee has no application 
to the right of a mortgagor to a 
keeper’s fee.—South Side Live Stock 
Loan Co. v. Iverson, supra. 

78. Idaho.—McDougall v. Kasiska, 
2S2 P. 934, 48 Idaho 424, certiorari 
denied Kasiska v. McDougall, 50 
S.Ct, 347, 281 U.S. 740, 74 L.Ed. 
1154. 

111.—Illinois Reflning Co. v. Welch, 
173 N.E; 345. 341 111. 292. 

Mass.—Loza v. Osmola, 181 N.E. 125, 
279 Mass. 220. 

Mont.—Trudell v. Hingham State 
Bank of Hingham, 205 P. 667, 62 
Mont. 557. 

78. Cal.—Sherlock v. Alturas State 
Bank, 238 P. 816, 73 Cal.App. 391. 

80. U.S.—Great Northern State 
Bank v. Ryan, C.C.A.Minn., 292 F. 
10 . 

Sale under confessed judgineut, 
pursuant to an agreement between 
the mortgagor and the mortgagee, 
and at a fair price, is valid, even 
as against one claiming a subsequent 
lien, althougli not in compliance with 
the provisions of the statute.—Utah 
Ass’n of Credit Men v. Jones, 164 P. 
1029, 49 Utah 519. 

81. Ala.—C. Scheussler & Sons v. 
Heard, 81 So. 590, 202 Ala. 648. 

111.—Illinois Reflning Co. v. Welch, 
173 N.E. 345, 341 111. 292. 

Mass.—Loza v. Osmola, 181 N.E. 125, 
279 Mass. 220. 

Mo.—Nichols & Shepard Co. v. 

Stokes, App., 196 S.W. 1075. 

Mont.—Trudell v. Hingham State 
Bank of Hingham, 205 P. 667, 62 
Mont. 557. 

Tex.—Pireman’s Pund Ins. Co. v. 
Wilson, Com.App., 284 S.W. 920, 
reversing Wilson v. Pireman’s 
Fund Ins. Co., Civ.App., 274 S.W. 
176. 

82. Ga.—Goldin v. Federai Interme- 


diate Credit Bank, 179 S.E. 291, 
50 Ga.App. 790. 

Minn.—Watson v. Koochiching Re- 
alty Co., 208 N.W. 11, 13, 166 Minn. 
383, citing Corpus Juris. 

Mo.—Waltner v. Smith, App., 274 S. 
W. 526—^Nichols & Shepard Co. v. 
Stokes, App., 196 S.W. 1075. 

Wyo.—McInerney & Conway Pinance 
Corporation v. Smith, 295 P. 273, 
42 Wyo. 380, 73 A.L.R. 851. 

11 C.J. p 708 note 18 [b]. 

83. U.S.—Johnson v. People*s State 
Bank of Beaverton, D.C.Mich., 22 
P.2d 211, 213, citing Corpus Juris. 

Cal.—Handerson v. Fisher, 176 P. 63, 
38 Cal.App. 270. 

Mass.—Castro v. Linchitz, 8 N.E.2d 
744. 

Minn.—^Watson v. Koochiching Re- 
alty Co., 208 N.W. ll. 13, 166 Minn. 
383, citing Corpus Joris. 

Mo.—Universal Credit Co. v. Uhri, 
App., 101 S.W.2d 501—Waltner v. 
Smith, App., 274 S.W. 526—^Nich- 
ols & Shepard Co. v. Stokes, App., 
196 S.W. 1075. 

N.Y.—Felis V. Globe Candle Co., 300 
N.Y.S. 659, 253 App.Div. 729— 

Fleischmann v. Clausen, 225 N.Y. 
S. 288, 222 App.Div. 7—Harrison 
V. Hali, 202 N.Y.S. 626, 207 App. 
Div. 511, affirraed 145 N.E. 737, 239 
N.Y. 51. 

N.C.—Nance v. King, 101 S.E. 212, 
178 N.C. 574. 

Chio.—Crocker v. • Associated Inv. 
Co.,' 10 N.E.2d 153, 56 Ohio App. 
136—Clark v. Studebaker Corpora¬ 
tion of America, 171 N.E. 602, 35 
Ohio App. 54. 

Okl.—J. .1. Case Threshing Machine 
Co. V. Rennie, 177 P. 548, 71 Okl. 
309. 

Or.—Harcombs v. Rubenstein, 74 P. 
2d 982. 

Wis.—Schwemer v. Citizen's Loan & 
Investment Co., 272 N.W. 673, 676, 
quoting Corpus Juris. 

11 C.J. p 708 note 19. 

Manner and conduct as to procedure 
generally see supra § 367. 

84. U.S.—Johnson v. People's State 
Bank of Beaverton, D.C.Mich., 22 
F.2d 211, 213, citing Corpus Juris. 

1029 


Colo.—J. H. Hincke Printing Co. v. 

Bailey, 263 P. 719, 83 Colo. 242. 
Mass.—Castro v. Linchitz, 8 N.E.2d 
744. 

Mo.—Universal Credit Co. v. Uhri, 
Mo.App., 101 S.W.2d 501—^Waltner 
V. Smith, App., 274 S.W. 526. 
N.C.—Nance v. King, 101 S.E. 212, 
178 N.C. 574. 

Wis.—Schwemer v. Citizen's Loan & 
Investment Co., 272 N.W. 673, 676, 
Quoting Corpus Juris. 

11 C.J. p 708 note 18. 

85. U.S.—Johnson v. People*s State 
Bank of Beaverton, D.C.Mich., 22 
P.2d 211, 213, citing Corpus Juris. 

Cal.—Henderson v. Fisher, 176 P. 63, 
38 Cal.App. 270. 

Mass.—Castro v. Linchitz, 8 N.E.2d 
744—Loza v. Osmola, 181 N.E. 125, 
279 Mass. 220. 

Minn.—^Watson v. Koochiching Real- 
ty Co.. 208 N.W. 11, 13, 166 Minn. 
3S3, citing Corpus Juris. 

N.Y.—Felis V. Globe Candle Co., 300 
N.Y.S. 659, 253 App.Div. 729— 

Fleischmann v. Clausen, 225 N.Y.S. 
288, 222 App.Div. 7—Holliday v. 
McGraw, 176 N.Y.S. 661, 106 Misc. 
661. 

Ohio.—Crocker v. Associate Inv. Co., 
10 N.E.2d 153, 66 Ohio App. 136— 
Clark V. Studebaker Corporation of 
America, 171 N.E. 602, 35 Ohio 
App. 54. 

Okl.—J. I. Case Threshing Machine 
Co. V. Rennie, 177 P. 548, 71 Okl. 
309. 

Or.—Harcombe v. Rubenstein, 74 P. 
2d 982, 

Tex.—Campbell v. Eastern Seed & 
Grain Co., Civ.App., 109 S.W.‘2d 
997. 

Wis.—Schwemer v. Citizen’s Loan & 
Investment Co., 272 N.W. 673, 676, 
quoting Corpus Juris. 

11 C.J. p 708 notes 17, 19. 

86. Neb.—Langdon v. Wintersteen, 
78 N.W. 501, 58 Neb. 278. 

87. N.Y,—^Bradley v. Kingsley, 43 N. 
Y. 534—Harrison v. Hali, 202 N. 
T.S. 626, 207 App.Div. 511, afflrmed 
145 N.E. 737, 239 N.Y. 51. 
Couditions must not be imposed on 
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to the highest bidder;S8 otherwise, the mortgagee 
may be held liable to the mortgagor for any sacri¬ 
fice resulting from a failure so to do,^^ However 
the law does not ordinarily require more than that 
the person conducting the sale comply with the 
terms of the mortgage, including any statutory re- 
quirements expressly or impliedly embodied therein, 
and act in good faith.^0 He is not required to see 
that bidders are present.^^ Whether the sale shall 
be adjourned is a matter within the sound discre- 
tion of the person conducting it.^^ 

If the mortgage covers property that is partly 
subject to other liens or claims, the part that is 
not subject should be first sold.^3 a foreclosure 
of separate mortgages in a single summary pro- 
ceeding is invalid where the mortgagor or attaching 
creditors cannot ascertain the amount claimed to be 
due under any particular mortgage.^^ 

A foreclosure sale is none the less such because 
of the fact that, by agreement between the mort¬ 
gagor and the mortgagee, it is attempted to conceal 
the forced character of the sale nor is it of any 
consequence that the sale was to satis fy a debt larg- 


er than that actually due, where such fact was not 
brought to the mortgagee^s attention prior to the 
sale.9® 

§ 374. '- Place 

A sale may be conducted at any accessible place on 
or near the premlses where the proper.ty is situated, un- 
less a place of sale is designated by the mortgage or by a 
statute, in which case the terms thereof must ordinarily 
be followed. 

If there is a general power of sale, with no re- 
striction as to the place where the sale shall be 
held, the sale may be held at any accessible place 
on or near the premises on which the mortgaged 
property is situated.^*^ It is not necessary that the 
sale be held at the place of seizure.^s On the other 
hand, if a place of sale is specified in the mort¬ 
gage, and statutory requirements in regard thereto 
are complied with, a sale is properly conducted in 
that place.®^ Indeed, in the absence of a statute 
to the contrary, a sale conducted at a place other 
than that stipulated for in the mortgage is invalid,^ 
unless the mortgagor consents to such sale.^ 

Where a place of sale is designated by a statute, 
its terms must be complied with by the mortgagee.8 


the sale discouraging open, fair, and 
free competition among bidders.— 
Harrison v. Hali, 202 N.T.S. 626, 207 
App.Div. 511, affirmed 145 N.E, 737, 
239 N.T.S, 51. 

Acts Tby mortgagor 
The mortgagor must refrain from 
doing or saying anything calculated 
to deter others from bidding or to 
depress the price of the property,— 
Henderson-Snyder Co. v. Polk, 62 S. 
E. 904, 149 N.C. 104. 

88. Ala.—C. Scheussler & Sons v. 
Heard, 81 So. 590, 202 Ala. 648. 

89. Neb.—Langdon v. Wintersteen, 
78 N.W. 501, 58 Neb. 278. 

90. Mass.—Loza v. Osmola, 181 N.E. 
125, 279 Mass. 220. 

Bules of auctiou sales do not ap- 
ply literally to sales by chattel mort- 
gagees where mortgagee has title 
after default, although out of pos¬ 
sessio n, and object of mortgagees' 
sale is to cut off equity of redemp- 
tion.—In re Packard Press, C.C.A.N. 
Y., 3 F.2d 232. 

Title reteutioxL statute held inap- 
plicahle to recorded mortgages or 
what is generally termed a chattel 
trust.—Tacker v. Mitchell, 3 Tenn. 
App. 495. 

91. Tex.—^Davenport v. San Antonio 
Machine & Supply Co., Civ.App., 59 
S.W.2d 207, error refused. 

92. Postponement for hour has been 
held not to constitute improper con- 
duct by the auctioneer.—^Antoine v. 
Commonwealth Trust Co., 165 N.E. 
12, 266 Mass. 202. 


Befusal to adjoum the sale after 
a bid by a stockholder of the mort¬ 
gagor Corporation has been held not 
to be improper.—^Antoine v. Common¬ 
wealth Trust Co., supra. 

98. Tex.—Baughn v. Allen, Tex.Civ. 
App.. 73 S.W. 1063. 

94. Idaho.—^McDougall v. Kasiska, 
282 P. 943, 48 Idaho 424, certiorari 
denied Kasiska v. McDougall, 50 S. 
Ct, 347, 281 U.S. 740, 74 L.Ed. 1154. 

95. Ind.—Seiberling v. Porter, 74 N. 
E. 516, 165 Ind. 7. 

98. Tex.—^Davenport v. San Antonio 
Machine & Supply Co., Civ.App., 
59 S.W.2d 207, error refused. 

97. N.C.-r-Wormell v. Nason, 83 N.C. 
32. 

98. Mich.—Croze v. St. Mary's Canal 
Mineral Land Co., 107 N.W. 92, 313, 
143 Mich. 514, 114 Am.S.R. 677. 

9i9. Neb.—Buffalo County Nat. Bank 

V. Sharpe, 58 N.W. 734, 40 Neb. 
123, 

1. 111.—Illinois Refining ' Co. v. 

Welch, 173 N.E. 345, 341 111. 292. 
W.Va.—Charleston Milling & Produce 
Co. V, Craighead, 179 S.E. 69, 116 

W. Va. 194. 

Particular place specified 

(1) Place where the property was 
situated. 

Tex.—Pireman^s Pund Ins. Co. v. 
Wilson, Com.App., 284 S.W. 920, 
reversing Wilson v. Fireman's 
Fund Ins. Co., Civ.App., 274 S.W. 
176. 

W.Va.—Charleston Milling & Produce 
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Co. V. Craighead, 179 S.E. 69, 116 
W.Va. 194. 

(2) At any convenient place in the ' 
county where the chattels are locat- 
ed.—National Bank of Commerce of 
Porum V. Jackson, 170 P. 474, 69 Okl. 

93. 

(3) In front of the courthouse 
door.—C. Scheussler & Sons v. Heard, 
81 So. 590, 202 Ala. 648. 

2. lowa.—Tootle v. Taylor, 21 N.W. 
115, 64 lowa 629. 

11 C.J. p 709 note 27. 

A subsequeat agreement changing 
the place of sale specified in the 
mortgage will not be added to by in- 
tendment.—Huber Mfg. Co. v. Eliis, 
201 S.W. 931, 199 Mo.App. 96. 

3. 111.—Illinois Refining Co. v. 
Welch, 173 N.E. 345, 341 111. 292. 

Particular place 

(1) Where the property was situ¬ 
ated when mortgaged.—Illinois Re^ 
fining Co. v. Welch, supra. 

‘(2) County where the mortgagor 
resides. Where all of several mort- 
gagors reside in the same county, 
the provision requires that the sale 
shall be made in the county where 
all reside.—Illinois Refining Co. v. 
Welch, supra. 

Property used in interstate com¬ 
merce after execution of mortgage 
is not by that fact removed from 
operation of statute specifying the 
place of sale.—Illinois Refining Co. 
V. Welch, supra. 

Place held legally designated by 
the board of county commissioners. 
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In some jurisdictions, statutes specifying the place 
of giving notice are held to determine the place of 
sale.^ However, according to some authority, a 
statute providing the place of sale is for the bene¬ 
fit of the mortgagor, and the parties may waive or 
change the statutory place.5 A provision in the 
mortgage that the mortgaged property may be sold 
in a county other than that in which the mortgagor 
resides has been held not to waive a statutory re- 
quirement that the mortgage be filed in the county 
where the sale is to take place.^ 

If the circumstances require, it has been held 
that the sale may be or must be held at more than 
one place, even though the mortgage and an ap- 
plicable statute contemplate but one place of saleJ 

§ 375. -Presence of Property 

The property ordinarlly must be In plain view of the 
bidders at the time of the sale, uniess it is impossible or 
impracticable to produce it, or the mortgagor has waived 
Its presence. 

In order better to realize the full value of the 
property sold, it is ordinarily held, under^ or apart 
from^ a statute so providing, that the property 
must be in plain view of the bidders at the time of 
the sale. However, it has been held that produc- 
tion of the property is not essential if impossible 


or impracticable.io Moreover, the mortgagor may 
waive this condition,^^ it being for his benefit,!^ 
and will be held to have done so in case he re- 
fuses to produce the property on demand.^^ 

§ 376. - Necessity for Public Sale 

Although extremely desirable that the exercise of a 
power of sale wlthout judlcial proceedings be by public 
auction, uniess prohiblted by statute a private sale of 
mortgaged property is generally valid where it is au- 
thorized by the mortgagor, 

If not absolutely necessary it is extremely desira¬ 
ble that the sale under the power should be by pub¬ 
lic auction, since the mortgagee by selling at private 
sale, although he does not lose his rights under the 
mortgage,will be held to striet account,^® and, 
as shown infra § 381, may be charged with the best 
price reasonably obtainable, or with the value of the 
property. Also, a purchaser at a private sale may 
be liable to other encumbrancers if he purchases 
with notice that the rights of such encumbrancers 
are being disregarded.^^ Of course, where the 
mortgage so stipulates, the sale must be a public 
one,^*^ uniess the mortgagor subsequently waives tKe 
requirement.^^ On the other hand, uniess such 
agreement is violative of statute or public policy,!^ 
or is fraudulent as to third persons,^^^ where au- 
thorized by the mortgagor, the property may be sold 


—Felker v. Grant, 72 N.W. 81. 10 S. 
D. 141—11 C.J. p 709 note 24 [a] (2). 

4. S.C.—Fretwell v. Carter, 69 S.E. 
639, 78 S.C. 531. 

11 C.J. p 709 notes 24 [a] (1), 25. 

5. S.C.—Fretwell v. Carter, supra. 

11 C.J. p 709 note 28. 

6. Neb.—Buffalo County Nat. Bank 
V. Sharpe, 58 N.W. 734, 40 Neb. 123 
—Loeb V. Milner, 32 N.W. 205, 21 
Neb. 392. 

7. Mont.—Trudell v. Hingham State 
Bank of Hingham, 205 P. 667, 62 
Mont. 557. 

Single sale at nndesignated place 
A sale of all of the property at a 
place other than that designated is 
fatally irregular where part of the 
property was at both places and the 
notice of sale had been given at both 
places.—Trudell v. Hingham State 
Bank of Hingham, supra. 

8. Neb.—Lexington Bank v. Wirges, 
72 N.W. 1049, 52 Neb. 649. 

d. Ala.—^De Moville v. Merchants & 
Farmers Bank of Greene County, 
170 So. 756, 233 Ala. 204—^Dewberry 
V, Bank of Standing Rock, 150 So. 
463, 227 Ala. 484—Chenault v. 

Milan, 87 So. 537, 205 Ala. 310— 
Bowdoin v. Bedsole, 75 So. 167, 199 
Ala. 648. 

Cal.—Helmick v. Holaday, 289 P. 224,, 
106 Cal.App. 380. 

N.M.—Jenkins v. Reeves, 67 P.2d 


1203, 1204, 40 N.M. 231, quoting 
Corpus Juris. 

N.C.—Nance v. King, 101 S.E. 212, 
178 N.C. 574. 

W.Va.—Charleston Milling & Pro¬ 
duce Co. V. Craighead, 179 S.E. 69, 
116 W.Va. 194. 

11 C.J. p 709 note 33. 

10. Ala.—Bowdoin v. Bedsole, 75 So. 
167, 199 Ala. 648. 

tTugathered crop 

Where the mortgagee reduced to 
possession before foreclosure sale 
some of the mortgaged property, the 
sale would not be vitiated as to the 
remainder of the property because of 
its nonproduction, where part of it, 
consisting of an ungathered crop, 
could not be reduced to possession 
at the time.—^Bowdoin v. Bedsole, su¬ 
pra. . 

11. Ala.—Bowdoin v. Bedsole, supra. 
Cal.—Marsh v. Lapp, 180 P. 533, 180 

Cal. 231. 

Neb.—Lexington Bank v. Wirges, 72 
N.W. 1049, 52 Neb. 649. 

N.M.—Jenkins v. Reeves, 57 P.2d 
1203, 1204, 40 N.M. 231, quoting 
Corpus Juris. 

12. N.M.—Jenkins v. Reeves, 57 P.2d 
1203, 40 N.M. 231. 

13. Ala.—Bowdoin v. Bedsole, 75 So. 
167, 199 Ala. 648—^Poster v. Goree, 
5 Ala. 424. 

Cal.—Marsh v. Lapp, 180 P. 533, 180 
Cal. 231. 
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N.M.—Jenkins v. Reeves, 67 P.2d 
1203, 1204, 40 N.M. 231, quoting 
Corpus Juris. 

14. N.T.—Holliday v. McGraw, 176 
N.Y.S. 661, 106 Misc. 661. 

11 C.J. p 709 note 37. 

15. Tenn.—Tacker v. Mitchell, 3 
Tenn.App. 495. 

Wyo.—Mclnerney & Conway Finance 
Corporation v. Smith, 295 P. 273, 
276, 42 Wyo. 380, 73 A.L.R. 851, cit- 
ing Corpus Juris. 

16. Okl.—Vale v. Stubblefield, 135 P. 
933, 39 Okl. 462. 

11 C.J. p 709 note 39. 

17. Ala.—C. Scheussler & Sons v. 
Heard, 81 So. 590, 202 Ala. 648, 

D.C.—Van Mourick v. Bowie, 69 F. 

2d 834, 63 App.D.C. 96. 

11 C.J. p 710 note 43. 

18. U.S.—Great Northern State 
Bank v. Ryan, C.C.AMinn., 292 F. 
10 . 

11 C.J. p 709 note 38 [c]. 

18. U.S.—Great Northern State 
Bank v. Ryan, C.C.AMinn., 292 F. 
10 . 

Okl.—McRoberts v. Citizens Nat. 
Bank of Muskogee, 69 P.2d 56, 180 
Okl. 237—Harbour-Longmire Co. 
V. Reid, 254 P. 29, 124 Okl. 77. 

20. U.S.—Great Northern State 
Bank v. Ryan, C.C.A.Minn., 292 'F. 
10 . 
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at private sale,2i particularly where such a stipula- 
tion appears in the mortgage,^^ and, if only a pri¬ 
vate sale is provided for in the mortgage, a public 
sale will not be a valid foreclosure.23 Indeed, a 
provision or agreement for a private sale has been 
held to be valid, even though a statute provides for 
foreclosure by public sale,^^ in which case the 
mortgagee may elect the method which he will pur- 
sue.25 

A private sale by the niortgagor with the con- 
sent of the mortgagee and an agreement to apply 
the proceeds on the mortgage debt, made in good 
faith and for full value, has been held equivalent 
to a foreclosure of the mortgage.^® 

§ 377. - Sale in Bulk or Parcels 

Uniess the mortgage prescribes how the chatteis 
shall be sold, the chatteis may be sold separately, in iots, 
or all together, as may best suit the buyers’ convenience 
and insure the largest returns. 

In the absence of a provision in the mortgage 
prescribing the manner in which the chatteis shall 
be sold, the mortgagee in selliiig is required only to 


act in entire good faith, and is not bound by any 
fixed rule as to sale in bulk or in parcels,27 but 
must sell the articles separately, in lots, or all to¬ 
gether, as may best suit the convenience of buyers 
and insure the largest returns.28 A sale in bulk 
is not oppressi ve or unfair if the value of the prop- 
erty depends largely on its being dealt with as a 
whole and such a sale will be as advantagcous to 
the mortgagor as a sale of the parts separately.29 
A sale of the mortgaged chatteis in bulk with other 
chatteis for a lump sum is improper,30 uniess the 
sale be with the consent of the mortgagor and be 
advantageous and without a wrongful motive.^i 
Where the mortgage expressly so provides, the 
mortgagee may be required to sell in bulk^s or in 
parcels.33 Where the mortgage contemplates a sale 
of so much of the property only as may be neces- 
sary to discharge the debt, the property must be 
offered in such lots or parcels as will suit the con¬ 
venience of bidders and comport with the character 
of the property to be sold, and it is not-proper to 
sell the property in grossM Where the mortgagor 
authorizes the mortgagee to sell at public auction 


21. Kan.—Reynolds v. Thomas, 28 
Kan. 810. 

Couslderatioa held snfflciexit 

Agreement between parties to chat- 
tel mortgage to sell property at pri¬ 
vate sale would be valid even if con- 
sideration was that mortgagee would 
accept less sum than that secured.— 
Harbour-Longmire Co. v. Reid, 254 P. 
29, 124 Okl. 77. 

Snbsequent agreement 
The sale may be a private one 
where the mortgagor has so agreed 
subsequent to the execution of the 
mortgage. 

U.S.—Great Northern State Bank v. 

Ryan, C.C.A.Mmn., 292 F. 10. 

Kan.—Reynolds v. Thomas. 28 Kan. 
810. 

Okl.—MpRoberts v. Citizens Nat 
Bank of Muskogee, 69 P.2d 56, 180 
Okl. 237—Harbour-Longmire Co. v. 
Reid, 254 P. 29, 124 Okl. 77. 

22. N.Y.—Sheeley v. Holmes Music 
Co., 179 N.Y.S. 202. 189 App.Div. 
756. 

Ohio.—Crocker v. Associate Inv. Co., 
10 N.E.2d 153, 56 Ohio App. 136— 
Clark V. Studebaker Corporation of 
America, 171 N.E. 602, 35 Ohio 
App. 54. 

Or.—^Ashley & Rumelin v. Lance, 171 
P. 561, 88 Or. 109. 

Tex.—Campbell v. Eastern Seed & 
Grain Co., Civ.App., 109 S.W.2d 997 
—English V. Southwest Broadcast- 
ing Co., Civ.App., 81 S.W.2d 296— 
Pidelity Union Pire Ins. Co. v. Bal- 
lew-Satterfield Co., Civ.App., 10 S. 
W.2d 163—Block Motor Co. v. Melia, 
Civ.App., 247 S.W. 666. 

Wyo.—^Mclnerney & Conway Finance j 


Corporation v. Smith, 295 P. 273, 
275, 42 Wyo. 380, 73 A.L.R. 851, 
quoting Corpus Juris, 

11 C.J. p 709 note 40. 

Waiver 

Where the power in the mortgage 
authorizes either a public or private 
sale, the fact that the mortgagee 
elects to sell at public auction does 
not constitute a waiver of such au- 
thority.—^Kent v. National Supply Co. 
of Texas, Tex.Civ.App., 36 S.W.2d 
811, error refused. 

23. Mo.—Nichols & Shepard Co, v. 
Stokes, App., 196 S.W. 1075. 

24. U.S.—Great Northern State Bank 
V. Ryan, aC.A.Minn., 292 P. 10. 

Okl.—Harbour-Longmire Co. v. Reid, 
254 P. 29, 124 Okl. 77. 

Vt.—Campbell v. Bryant, 129 A. 299, 
98 Vt. 486. 

Wyo.—Mcinerney & Conway Finance 
Corporation v. Smith, 295 P. 273, 
275, 42 Wyo. 380, 73 A.L.R. 851, 
quoting Corpus Juris. 

11 C.J. p 710 note 41. ^ 

After default in payment of the' 
debt secured by the mortgage the 
parties may contract for a private 
sale, notwithstanding the statute 
provides for a public sale.—McRob- 
erts V. Citizens Nat. Bank of Musko¬ 
gee, 69 P.2d 56, 180 Okl. 237. 

25. Wyo.—Mcinerney & Conway Pi- 
nance Corporation v. Smith, 295 P. 
273, 275, 42 Wyo. 380, 73 A.L.R. 
851, quoting Corpus Juris. 

11 C.J. p 710 note 42. 

26. U.S.—Great Northern State 

Bank v. Ryan, C.C.A.Minn., 292 P. 

10 . 


27. Minn.—^Watson v. Koochiching 
Realty Co., 208 N.W. 11, 166 Minn, 
383. 

11 C.J. p 710 notes 44, 45. 

Matter witliiu auctioueer’s discretiou 
Mass.—^Antoine v. Commonwealth 
Trust Co., 1G5 N.E. 12, 266 Mass. 
202 . 

28. Cal.—Henderson v. Pisher, 176 
P. 63, 38 Cal.App. 270. 

11 C.J. p 710 note 46. 

Rule applied to assiguee of mort¬ 
gagee.—Johnson v. Selden, 37 So. 249, 
140 Ala. 418, 103 Am.S.R. 49, 

Sale iu bulk held improper 
Ala.*—Chenault v. Milan, 87 So.’537, 
205 Ala. 310. 

Cal.—Henderson v. Pisher, 176 P. 63, 
38 Cal.App. 270. 

29. Minn.—^Watson v. Koochiching 
Realty Co., 208 N.W. 11, 166 Minn. 
383. 

Bstoppel of junior mortgagee 
A junior mortgagee is estopped to 
complain that two articles covered 
by the mortgage were sold at once, 
where he was present and made no 
objection, but actually bid on them. 
—Dickerson v. Cleland, 112 S.E. 920, 
120 S.C. 221. 

30. 111.—Orcutt v. Williams, 63 111. 
App. 407. 

31. U.S.—Great Northern State 
Bank v. Ryan, C.C.A.Minn., 292 P. 
10 . 

32. Tex.—^Parlin, etc., Co. v. Hanson, 
53 S.W. 62, 21 Tex.Civ.App. 401. 

33. Wash.—Richter v. Buchanan, 92 
P. 782, 48 Wash. 32. 

34. Ark.—Hannah v. Carrington, 18 
Ark. 85. 
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or private sale and either in bulk or by single ar- 
ticle and v^ith or without notice, it has been held 
that the mortgagee may sell at retail in the ordinary 
course of trade.^^. 

§ 378. -Person Conducting Sale 

Generally speaking, a provision in the mortgage or a 
statute specifying by whom the sale shall be made must 
be complied with, and such person must be personaiiy 
present and supervise the sale. 

Generally, where the mortgage^S or statute37 
specifies by whom the sale shall be made, its terms 
must be followed. The person designated cannot 
lawfully delegate his power,3S unless the mortgagor 
agrees thereto^^ expressly or by ciear implication,^^ 
but must be personaiiy present and supervise the 
sale. Where it is not made a part of the sheriff’s 
legal duties to foreclose mortgages he, in conducting 
'a mortgage sale, acts as the private agent of the 
mortgagee.^^ Where a statute provides that the 
method provided in the mortgage for foreclosure 
shall be exclusive, a sheriff cannot claim that he 
took possession and sold in his ofiicial character 
where the mortgage provides that the mortgagee 
shall take possession and make disposition of the 
mortgaged property.'^^ jf ^he sale is conducted by 
the mortgagor as the mortgagee^s agent, the mort¬ 
gagee is bound by any representations and warran- 
ties made by such agent^^s Jt js improper for the 
auctioneer to act as agent for the buyer.44 


§ 379. -Terms of Sale 

Although there is authority to the contrary, unless 
otherwise authorized by the mortgagor the sale shouid be 
for cash. 

In the absence of a provision in the mortgage 
specifying the terms of sale, the sale, according to 
some authority, must be for cash, although accord¬ 
ing to other authority, the sale may properly be on 

credit,^® within the discretion of the auctioneer.*^ 7 

Where the mortgage itself so provides, it is the 
mortgagee's duty to sell for cash,'^ or on such 
terms as he deems advantageous and proper.^^ ■ 
However, it is held that even if it is the mort- 
gagee’s duty to sell for cash, a sale for credit is 
not voidjSO at least if it has been ratified by the 
mortgagor and his creditors,^^ and the only penalty 
for a breach of the duty is to hold the mortgagee 
responsible for the damages caused thereby.^^ 

A power of sale is ordinarily held to confer no 
right to barter or exchange the property for prop- 
erty other than money,53 except, perhaps, where 
the goods bartered for are taken in at a cash valu- 
ation and credited on the debt.54 Where the sale 
is for cash, the purchaser cannot offset debts which 
he holds against the mortgagor,but the person 
conducting the sale may accept in part payment a 
claim for keeper’s fees arising after the seizure of- 
the property and pending sale.^s Where the mort¬ 
gagee is permitted to purchase, he is entitied to the 


35- lowa.—Tollerton, etc., Co. v. An- 
derson, 78 N.W, 822, 108 lowa 217 
—Johnston v. Robuck, 73 N.W. 
1062, 104 lowa 523. 

11 C.J. p 710 note 50. 

36. Ala.—Barksdale v. Strickland & 
Hazard. 124 So. 234, 220 Ala. 86. 

Tex.—^Lewis v. Valley Finance Cor¬ 
poration, Civ.App., 17 S,W.2d 138, i 
error refused. 

11 C.J. p 710 note 54. 

Sale by moztg‘agee’s attomey held 
void, in absence of mortgagee, under 
mortgage conferring power of sale 
on the mortgagee and not providing 
for delegation of such power.—Fire- 
man’s Fund Ins. Co. v. Wilson, Tex. 
Com.App., 284 S.W. 920, reversing 
Wilson V. Fireman’s Fund Ins. Co., 
Civ.App., 274 S.W. 176. 

37. Idaho.—Peterson v. Hailey Nat. 
Bank, 6 P.2d 145, 51 Idaho 427. 

Minn.—Oswald v. 0’Brien, 51 N.W. 
220, 48 Minn. 333. 

38. Ala.—Barksdale v. Strickland & 
Hazard, 124 So. 234, 220 Ala. 86.’ 

39. Tex,—Pireman^s Fund Ins. Co. 
V. Wilson, Com.App., 284 S.W. 920, 
reversing Wilson v. Fireman’s 
Fund Ins. Co., Civ.App., 274 S.W. 
176. 

40. Tex.—Lewis v. Valley Finance 


Corporation, Civ.App., 17 S.W.2d 
138, error refused. 

41. N.D.—Hellstrom v. First Guar- 
anty Bank, 209 N.W. 379, 54 N.D. 
322. 

11 C.J. p 710 note 56. 

42. Or.—^Pittock v. Jordan, 13 P. 510, 
19 Or. 7. 

43. Minn.—^National Citizens’ Bank 

V. Ertz, 85 N.W. 821, 83 Minn. 12, 
85 Am.S.R. 438, 53 L,.Il.A. 174. 

44. Mich.—Smitton v. Seibert, 99 N. 

W. 381, 136 Mich. 410. 

45. N.T.—Holliday v. McGraw, 176 
N.Y.S. 661, 106 Misc.R. 661. 

11 C.J. p 710 note 62. 

46. Mass.—Dipsohn v. Goldstein, 98 
N.B. 703, 212 Mass. 144, 40 L.R.A., 
N.S., 627. 

47. Mass.—^Antoine v. Commonwealth 
Trust Co., 165 N.B. 12, 266 Mass. 
202 . 

48. Ala.—C. Scheussler & Sons v. 
Heard, 81 So. 590, 202 Ala. 648. 

Tex.—Rouss v. Ratliff, Civ.App., 75 
S.W. 862. 

49. D.C.—Van Mourick v. Bowie, 69 
P.2d 834, 63 App.D.C. 96. 

50. N.Y,—Holliday v. McGraw, 176 
N.Y.S. 661, 106 Misc.R. 661. 
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51. Tex.—Rouss v. Ratliff, Civ.App., 
75 S.W'. 862. 

52 . N.Y.—Holliday v. McGraw, 176 
N.Y.S. 661, 106 Misc. 661. 

11 C.J. p 710 note 63. 

Waiver by mortgagee 
The requirement of the mortgage 
that the sale be for cash, being for 
the mortgagee’s benefit, may be 
waived by him, but a sale on credit 
will be at his risk.—^Williams v, 
Hatch, 38 Ala. 338. 

53. lowa.—^Bdwards v. Cottrell, 43 
lowa 194. 

N.Y.—Holliday v. McGraw, 176 N.Y. 
S. 661, 106 Misc. 661. 

54. lowa.—Tollerton, etc., Co. v. 
Anderson, 78 N.W. 822, 108 lowh 
217. 

55. Cal.—^Williams v. Corker, 77 P. 
1004, 144 Cal. 468. 

Wis.—Halpin v. Stone, 47 N.W. 177, 
78 Wis. 183. 

50. Idaho.—South Side Live Stock 
Loan Co. v. Iverson, 263 P. 481, 45 
Idaho 499. 

Sheriff is nnder no duty, however, 
to collect such fees.—South Side 
Live Stock Loan Co. v. Iverson, su- 
1 pra. 
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bili of sale without payment of any money to the 
officer making the sale, if the amount of his bid is 
less thafi the amount due him,^'^ 

The terms of sale must not be such as will tend 
unnecessarily to discourage bidding,58 but the fact 
that the terms are cash on the day of the sale 
has been held not to be so -prejudicial to the mort- 
gagor as to invalidate the sale as a matter of law.^^ 

§ 380. -Amount to Be Sold 

The mortgagee is bound to sell oniy so much of the 
property as is necessary to satisfy his claim If he can do 
so without ppejudice to himself or the mortgagor. Hav- 
ing sold that amount, his right of possession and titie to 
the remainder is terminated. 

Where the mortgagee may, without prejudice or 
great inconvenience to himself, satisfy his claim by 
a sale of a part of the mortgaged property, and 
the interests of the mortgagor require it, he is 
bound so to sell.^® However, it is of no conse- 
quence that he sells slightly more than the amount 
of the indebtedness, provided the surplus is re- 
tumed to the mortgagor.^^ Moreover, the fact that 
more than enough is sold to discharge the mortgage 
debt will not render the sale void.^2 Qn the other 
hand, the mere fact that a sale of part would pro- 
tect the mortgagee’s interest will not render oppres- 
sive or unfair a sale of the whole if the value of 
the property depends largely on its being dealt with 
as a whole and a sale of the whole will be as ad- 
vantageous to the mortgagor as a sale of part.^^ 


When sufficient of the property has been sold 
to pay the whole debt and the expenses of the 
sale, the mortgagee^s right of possession is ter- 
minated^^ and his titie extinguished but where 
the proceeds of a partial sale are insufficient to pay 
the mortgage debt and expenses, the lien on the 
remaining property is not discharged.^® There is 
an implied agreement that the balance unsold be 
restored to the mortgagor,®'^ and if the mortgagee 
proceeds to sell the residue notwithstanding enough 
have been sold to pay the debt and costs, it is a 
conversion of the chattels for which he is liable to 
the mortgagor.®^ However, although the mortgagee 
must surrender such surplus on demand, he is under 
no duty or obligation to return it to the mortgagor’s 
premises.^® 

§ 381. -Price 

Mere inadequacy of the price will not invalidate the 
sale, but the mortgagee is liabie for the deficiency if he 
faiis io exercise reasonable dillgence to sell for the best 
price obtalnable. 

The mere inadequacy of the price for which the 
property was sold will not invalidate the sale'^^ for 
fraud,*^^ alth6ugh it is a circumstance to be consid- 
ered in determining whether the mortgagee acted in 
good faith and with reasonable care.'^2 deter¬ 
mining what was an adequate price, the condition 
of the goods and ali the circumstances of the sale 
should be taken into consideration.'^^ ^n agree¬ 
ment between bidders as to the price will not in¬ 
validate the sale unless it tends to stifle bidding and 


57. Wash.—^Filion v, Stewart, 101 P. j 

370, 52 Wash. 682, | 

58. Sale ou condition. 

A sale unattended by either the 
mortgagor or the mortgagee is in- 
valid where the property is sold on 
the condition that the mortgagee 
shall have it should he be willing 
to pay more than that offered by the 
highest bidder.—Harrison v. Hali, 
202 N.Y.S. 626, 207 App.Div. 511, 
affirmed 145 N.E. 737, 239 N.Y. 51. 

59. Md.—Sunderland v. McAbee, 121 
A. 844, 143 Md, 81. 

GO. Minn.—Stromburg v. Lindberg, 
25 Minn. 513. 

• 

61. Mich.—Croze v. St. Mary’s Canal 
Mineral Land Co., 117 N.W. 81, 
153 Mich. 363. 

62. Mo.—^Keating v. Hannenkamp, 
13 S.W. 89, 100 Mo. 161. 

63. Minn.—Watson v. Koochiching 
Realty Co., 208 N.W. 11, 166 Minn. 

' 383, 

64. lowa.—Bellamy v. Doud, 11 lowa 
285. 

Okl.—Vale v, Stubblefield, 135 P. 
933, 934. 

11 C.J. p 710 note 66. 


65. Mo.—^Moore v. Ryan, 31 Mo.App. 
474. 

N.Y,—Charter v. Stevens, 3 Den. 33, 
45 Am.D. 444. 

SB. Mass.—Hopkins v. McCrillis, 32 
N.E. 1026, 158 Mass. 97. 

Mich,—Rose v. Page, 46 N.W. 227, 
82 Mich. 105. 

S.D.—De Smet First Nat. Bank v. 
Northwestern EI. Co., 67 N.W. 77, 4 
S.D. 409. 

67. XJ.S.—^Kohn v. Dravis, lowa, 94 
P.. 288, 36 C.C.A. 253. 

68^ Neb.—Skow v. Locke, 101 N.W. 

340, 72 Neb. 681. 

11 C.J, p 711 note 70. 

66. lowa.—Campbell v. Wheeler, 29 
N.W. 613, 69 lowa 588. 

70. Colo.~J. H. Hincke Printing Co. 
V. Bailey, 263 P. 719, 83 Colo. 242 
—Colorado Nat. Bank of Denver 

V. Navins, 257 P. 357,. 32 Colo. 130. 
Mass.—Castro v. Dinchitz, 8 N.E.2d 

744—Antoine v. Commonwealth 
Trust Co., 165 N;E. 12, 266 Mass. 
202 . 

Tex.—Davenport v. San Antonio Ma- 
chine & Supply Co., Civ.App., 69 S. 

W. 2d 207, error refused. 
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Valne exceeding debt 
The mere f^ct that value of prop¬ 
erty covered by chattel mortgage 
was greater than mortgage debt is 
insufficient to impeach a sale for the 
amount of the debt, where it was 
fairly conducted.—Credit Service Co. 
V. Furney, 271 P. 738, 128 Or. 21. 
71- Minn.—^Watson v. Koochiching 
Realty Co., 208 N.W. 11, 13, 166 
Mii^n. 383, citing Corpus Juris. 

11 C.J, p 711 ,note 75. 

72. Mass.—Castro v. Linchitz, 8 N. 
B.2d 744—^Antoine v. Common¬ 
wealth Trust Co., 165 N.E. 12, 266 
Mass. 202. 

Ohio.—Clark v. Studebaker Corpora¬ 
tion of America, 171 N.E. 602, 35 
Ohio App. 54. 

Fiudiug of fraud held justified 
where property worth two thousand 
five hundred dollars was sold en 
masse by the mortgagee to himself 
for five hundred six dollars although 
bidders ofiered to buy parts of the 
property.—Henderson v. Pisher, 176 
P. 63, 38 CaLApp. 270. 

73. Neb.—Raymond v. Miller, 52 N. 
W. 573, 34 Neb. 576. 

R.I.—Babcock v. Wells, 54 A. 596, 25 
R.L 23, 105 Am.S.R. 848. 
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to prevent competition.'^^ 

Where the foreclosure sale is properly conducted 
the mortgagor is entitled to credit only for the 
amount realized by the sale and not for the value 
of the property sold;'^5 the mortgagee is liable 
for the deficiency if he failed to exercise reasonable 
diligence to secure the best price obtainable,^^ at 
least where the sale was a private oneJ^ Indeed, 
it has been held that a mortgagee by selling at a 
private sale will render himself liable to the mort¬ 
gagor for any damages which the latter may have 
suffered by reason of his failure to sell publicly, 
to the extent of the difference between the price 
realized and the actual value of the property above 
the mortgage debt.'^8 

Although the property advances in value after 
the sale, the mortgagee is not bound to account for 
more than the sum realized at the sale in the ab- 
sence of fraud,79 but the mortgagor is entitled to 
the benefit of profits made by a resale of the prop¬ 


erty a short time after it had been purchased by 
the mortgagee at the foreclosure sale.^® 

§ 382. - Persons Who May Purchase 

Although In some jurisdictions a mortgagee, unless 
the mortgagor coneents thereto, is prohibited from pur- 
chasing at his own sale, in other jurisdictions he may 
do so if the sale is fairly made. The mortgagor may 
purchase. 

In some jurisdictions, in the absence of statutory 
permission, the mortgagee is prohibited from pur- 
chasing at his own sale, either directly or through 
the medium of an agent, and in case of such a 
purchase the mortgagee must account for the actual 
value of the property mortgaged.^1 In other juris¬ 
dictions, however, although such a sale will be set 
aside more readily,^^ such a sale is not void, but 
only voidable,83 and under, or apart from, a stat¬ 
ute to that effect, will not be set aside if fairly 
made, even though the mortgagor did not expressly 
assent to the mortgagee’s purchasing the property.®^ 
In any event, it would seem that the mortgagor 


74. ISr.Y.—Gross v. Jancsok, 10 N. 
Y.S. 541, 16 Daly 346. 

11 C.J. p 711 note 79. 

75. Colo.—Colorado Nat Bank of 
Denver v. Navins, 257 P. 357, 82 
Colo. 130. 

D.C.—^Van Mourick v. Bowie, 69 F. 

2d 834, 63 App.D.C. 96. 

111.—Kuhnen-Siegrist Hardware Co. 

V. Papista, 267 111,App. 581. 

Okl.—^Waggoner v. Koon, 168 P. 217, 
67 Okl. 25. 

Or.—Liquidators v. Benedict, 56 P.2d 
1090, 153 Or. 492. 

S.D.—Morris v. Hubbard, 86 N.W. 25, 
14 S.D. 525. 

Tex,—Sherrod v. City Nat. Bank of 
Wichita Falis, Civ.App., 294 S.W. 
2-95, 297, citing Corpus Juris—Con¬ 
solidated Oil Co. of Texas v. Schaif- 
ner, Civ.App., 286 S.W. 258, afiirm- 
ed Schaffner v. Consolidated Oil Co. 
of Texas, Com.App., 293 S.W. 159. 
11 C.J. p 708 note 19 [b], p 716 note 
66 . 

7a Mo.—^Universal Credit Co. V. 
Uhri, App., 101 S.W.2d 501. 

tiability for breacli of coutract 
A mortgagee selling a chattel un¬ 
der a power in the mortgage, but at 
too low a price, is liable for a breach 
of an express or implied contract to 
make a fair sale of the property.— 
Mcinerney & Conway Finance Corpo¬ 
ration V. Smith, ‘295 P. 273, 42 Wyo. 
380, 73 A.L.R. 851. 

77. Mo.—^Waltner v. Smith, App., 
274 S.W. 526—Nichols & Shepard 
Co. V. Stokes, App., 196 S.W, 1075, 

11 C.J. p 708 note 18 [b]. 

78. Ala.—Marsh v. Elba Bank & 
Trust Co., 130 So. 323, 221 Ala. 683 
—^Marsh v. Elba Bank & Trust Co., 
93 So. 604, 207 Ala. 553. 


Tex.—^Adami v. Bowers, Civ.App., 21 
S.W.2d 590, error dismissed. 

11 C.J. p 709 note 38. 

Private sale not expressly author- 
ized 

A chattel mortgagee disposing of 
the property at a private sale is en¬ 
titled to be credited with the pro- 
ceeds, if, in the absence of an ex¬ 
press provision for a private sale, 
the sale was for the value of the 
property.—Holliday v. McGraw, 176 
N.Y.S. 661, 106 Misc.R.. 661. 

79. Va,—Moore v. Aylett, 1 Hen. & 
M. 29, 11 Va. 29. 

80. Ala,—Cunningham v. Rogers, 14 
Ala. 147. 

81. Cal.—^Helmick v. Holaday, 289 
P. 224, 106 Cal.App. 380—Hender- 
son V. Fisher, 176 P. 63, 38 Cal. 
App, 270. 

Colo.—Thompson v. Hartman, 209 P. 

635, 636, quoting Corpus Juris. 

11 C.J. p 711 notes 80, 81. 

Aualogy to purchase by sheriff 
Under statutes to that effect, the 
position of a chattel mortgagee pur¬ 
chasing at his own sale is analogous 
to that of a sheriif purchasing at an 
execution sale conducted by him, in 
which case the sale is voidable, if 
not void.—Henderson v. Fisher, 176 
P. 63. 38 Cal-App. 270. 

Equity of redemptiou is not ex- 
tinguished. by such a sale and pur¬ 
chase. 

Cal.—Henderson v. Fisher, 176 P. 63, 
38 Cal.App. 270. 

Mo.— 'P, R. Sinclair Coal Co. v. Mis- 
souri-Hydraulic Mining Co., App., 
207 S.W. 266. 

82. N.J.—Rosenblatt v. Premier 

Dyeing Co„ 139 A. 389, 101 N.J. 
Eq. 569. 


83. Ga.—Blakely Mule Co. v. Lewis, 
108 S.E. 804, 27 Ga.App. 400. 

84. N.J.—^Alchin v. Supreme Milk & 
Cream Co., 169 A. 837, 12 N.J.Misc. 
94. 

Okl.—Norris v. Hare, 259 P. 532, 126 
Okl. 214. 

Tex.—^Davenport v. San Antonio Ma- 
chine & Supply Co., Civ.App., 59 S. 
W.2d 207, error refused. 

11 C.J. p 711 note 82. 

Agent 

The fact that the person conduct- 
ing the sale arranged to have an- 
other bid on the property has been 
held not to invalidate the sale.— 
Davenport v. San Antonio Machine 
& Supply Co., supra. 

Purchase by Corporation 

(1) The mortgagee’s Corporation 
or a Corporation in which he has a 
director’s vote may purchase at a 
sale by the mortgagee only if the 
circumstances show fair dealing and 
good faith on the part of the mort¬ 
gagee.—Graves v. Negy, 219 P. 286, 
114 Kan. 373. 

(2) However, it has been held that 
the fact that the person conducting 
the sale was a stockholder in the 
mortgagee Corporation will not in¬ 
validate a sale at which the latter 
was the purchaser.—Davenport v. 
San Antonio Machine & Supply Co., 
Tex.Civ,App., 59 S.W.2d 207, error 
refused. 

Sales statute held inapplicable 
A statute requiring the seller at 
an auction sale to reserve the right 
to bid is inapplicable to sales under 
chattel mortgages.—^Alchin v. Su¬ 
preme Milk & Cream Co., 169 A. 837, 

12 N.J.Misc. 94. 
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may consent to a purchase by tbe mortgagee.^S The 
mortgagee cannot question the regularity of a sale 
at which he is a purchaser,^® nor can a creditor 
of the mortgagor where the mortgagor acquiesces 
in the sale.^7 a second valid sale may be made 
notwithstanding the invalidity of a previous sale at 
which the mortgagee bid in the property for him- 
self.^^ 

In some jurisdictions which- recognize that the 
sale is oniy voidable, a mortgagor contesting the 
validity of a sale must affirmatively prove the de- 
fect claimed to render it voidable.However, the 
more generally accepted rule is that the burden is 
on the mortgagee to show that the sale was regular- 
ly and fairly conducted in every particular, and 
that an adequate price was paid for the goods 
sold;9® and if he cannot sustain this burden, the 
sale will be set aside at the election of the mort- 
gagor.9i 

The mortgagor may purchase at a foreclosure 
sale,92 and so may his wife.93 

Necessity of prompt objection, The mortgagor 
must act with reasonable promptness in objecting 
to the sale.94 

§ 383. — Report of Sale 

Where a statute so provides, the mortgagee must de- 
liver a report of the sale to the mortgagor wlthin a speci- 
fied time thereafter,- or file an affidavit giving the par- 
ticulars of the saie. 

Where a statute so provides, the mortgagee must 
deliver to the mortgagor a report of the sale with- 
in a specified time thereafter,95 containing such in- 
formation as the name of the purchaser^^ 'and the 
expenses of the sale,97 and properly signed.98 How¬ 


ever, the mortgagor may waive the requirement of 
the statute ;99 but the fact that the mortgagor sur- 
rendered possession, where he had no knowledge of 
the sale,i or that he made no inquiry,^ or was not 
injured by his lack of knowledge,^ will not excuse 
a failure to give a proper report; nor will a failure 
to make a report be excused on the ground that 
the mortgagor’s whereabouts could not be ascer- 
tained, where his post office address was known.^ 
The statute has been held inapplicable where the 
sale was unauthorized, and the burden of proving 
a sale under a power contained in the mortgage is 
on the mortgagor.5 However, such a sale will be 
assumed where the mortgagee admits that the steps 
taken by him to acquire possession were under and 
pursuant to his rights under the mortgage.® 

Under other statutes so providing, the mortgagee 
must file an affidavit within a specified time after 
the sale giving particulars thereof,^ containing a 
detailed statement of the expenses of the sale, and 
a copy of the notice of sale.® 

An officer may, under leave of court, amend his 
return of sale under the mortgage where no rights 
of third persons have intervened.9 The person con- 
ducting the sale is the agent of the mortgagee or 
the owner of the mortgage, and the proper person 
to make the report of the sale.^® Where a statute 
so provides, the report is prima facie evidence of 
the facts therein stated.^l 

§ 384. Operation and Effect 

A sale authorized by the mortgage or the parties has 
the same effect as a foreclosure in court; it is absolute, 
and not subject to collateral attack; and it extinguishes 
the mortgage if the proceeds equal the debt. 


SS. Ala.—Chenault v. Milan, 87 So. 
537, 205 Ala. 310. 

Cal.—fienderson v. Fisher, 176 P. 63, 
38 CaLApp. 270. 

Mo.—P. R. Sinclair Coal Co. v. Mis- 
souri-Hydraulic Mining Co., App„ 
207 S.W. 266. 

11 C.J. p 712 note 83. 

Purchase hy mortgagee’s agent is 
valid where the mortgage by its 
terms authorized a purchase by the 
mortgagee.—Clark v. Studebaker Cor¬ 
poration of America, 171 N.E. 602, 35 
Ohio App. 64. 

86. Ala.—^Williams v. Hatch, 38 Ala. 
338. 

111.—^Massey v. Hardin, 81 111. 330. 

87. Mich.—Brown v. Mynard, 65 N. 
W. 203, 107 Mich. 401. 

SSb Minn.—Cushing v. Seymour, 15 
N.W. 249, 30 Minn. 301. 

89. lowa.—Geiser Mfg. Co. v. Krog- 
man, 82 N.W. 938, 111 lowa 503. 
Tex.—^Kent v. National Supply Co. 


of Texas, CiwApp.. 36 S.W.2d 811, 
error refused. 

9a Okl.—Norris v. Hare, 259 P. 532, 
126 Okl, 214. 

11 C.J. p 712 note 89. 

91. Okl.—Fitch V. Green, 134 P. 34, 
39 Okl. 18. 

11 C.J. p 712 note 90. 

92. N.Y.—Bame v. Drew, 4 Den. 287. 

93. Minn.—Houston v. Nord, 40 N. 
W. 568, 39 Minn. 490. 

94f. Kan.—Graves v. Negy, 219 P. 

286, 114 Kan. 373, 

11 C.J. p 712 note 87. 

95. 111.—^Pendleton v. Petehaft, 210 
I11.APP. 313. 

11 C.J. p 712 note 93. 

96. 111.—^Aoskad v. Packard Motor 
Car Co., 195 111.App,- 251—^Watson 
V. MakarofC, 167 Ill.App. 428. 

97- 111.—^Watson v. Makaroff, supra. 

98. 111.—^Watson v. Makaroff, supra. 

99. IlL—McMahei v. Smith, 277 111. 
App. 29, 


1. 111.—McMahei v. Smith, supra. 

2. 111,—^Aoskad v. Packard Motor 
Car Co., 195 111,App. 251. 

3. 111.—Aoskad v. Packard Motor 
Car Co., supra. 

4. 111.—Pehdleton v. Petehaft, 210 
Ill.App. 313. 

5. 111.—McMahei v. Smith, 277 111. 
App. 29. 

6. 111.—McMahei v. Smith, supra. 

7. Wis.—^Patrick v, Deschamp, 129 
N.W. 1096, 145 V/is. 224. 

11 C.J. p 712 note 94. 

8. Wis.—Emerson-Brantingham Imp. 
Co. V. Paul, 158 N.W. 326, 163 Wis. 
589. 

9. Vt.—Desany v. Thorp, 39 A. 309, 
70 Vt. 31. 

10. N.D.—Hellstrom v. First Guar- 
anty Bank, 209 N.W. 379, 54 N.D. 
322. 

11. ^ N.D.—^Hellstrom v. First Guar- 
anty Bank, supra. 
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A sale of mortgaged 'property under a power 
in the mortgage^^ or with the consent of the in- 
terested parties^^ has the same effect as a foreclo- 
sure by an action in court, and, so far as the rights 
of third persons are concerned, stands on the same 
footing.i^ Such a sale is ordinarily absolute, 
and, as hereinafter discussed in § 435, extinguishes 
^ the mortgagor^s equity of redemption. It generally 
has the same effect as res judicata as a foreclosure 
by an action in court,and is not subject to col- 
lateral attack.^^ jhus it has been held to set at 
rest, and not to be subject to collateral attack be- 
canse of, objections going to the sufficiency of the 
description of the property in the mortgage,^^ the 
recording of the mortgage,!^ the fact that the mort- 
gage debt was not the debt of the mortgagor Cor¬ 
poration,20 the right of the mortgagee to apply pay- 
ments by the mortgagor, before foreclosure, to debts 
other than that secured by the mortgage,2i and 
the amount due.22 Hovvever, a sale of property not 
included in the mortgage is subject to collateral at¬ 
tack, 2 3 

Where the foreclosure is under a power of sale, 
the mortgage becomes an executed contract,^^ and 
if the proceeds equal or exceed the amount of the 


debt and the expenses of the sale, the mortgage is 
extinguished.25 A sale of a part of the property 
has been held not to extinguish the mortgage lien 
on the portion unsold unless the amount realized 
at the sale is more than the debt ;26 but it has been 
held that the purchase of a portion of the mort¬ 
gaged property by the mortgagee will extinguish the 
mortgage to the extent of the proportion in value 
that the portion purchased by the mortgagee bears 
to the entire property mortgaged27 Where the pro¬ 
ceeds of sale are turned over to the mortgagor^s 
trustee in bankruptcy, the debt is not discharged pro 
tanto.28 If the proceeds do not exceed the amount 
of the debt, the sale will extinguish the lien of 
an inferior mortgage,29 and the inferior mortgagee 
cannot recover the amouirt- of his mortgage from 
the holder of the prior mortgage.20 

§ 385. Title and Rights of Purchaser 

Generally speaking, a purchaser at a lawfui fore¬ 
closure sale acquires the interests which the mortgagor 
had in the property when executing the mortgage, and 
the nnortgagee's rights. Ordinarily his title depends on 
the validity of prcceedings before and Including the sale, 
not on what shouid be done thereafter. 

Generally speaking, a purchaser at a lawfui fore¬ 
closure sale acquires ali the interests which the 


12. Mont.—Nett v. Stockgrowers’ 
Finance Corporation, 274 P. 497, 
84 Mont. 116. 

Wash.—Yeatman v. Patrician, 257 
P. 622, 144 Wash. 241—Payne v. 
White Swan Auto Co., 219 P. 32, 
126 Wash. 550. 

13. Okl.—Harbour-Longmire Co. v. 
Reid, 254 P; 29. 124 Okl. 77. 

Sale by mortgagor with the con¬ 
sent of the interested parties and 
under an agreement to apply the pro¬ 
ceeds on the mortgage debt, in good 
faith and for full value, amounts 
in equity to a foreclosure of the 
mortgage.—Great Northern State 
Bank v. Ryan, C.C.A.Minn., 292 F. 10. 

14. Ga.—Fulghum v. J. P. Williams 
Co.. 40 S.E. 695, 114 Ga. 643, 88 
Am.S.R. 48. 1 L.R.A..N.S., 1055. 

15. Ariz.—Central Finance Corpora¬ 
tion V. Nortcyi-Morgan Commercial 
Co.. 205 P. 810, 23 Ariz. 517. 

10. Wash.—Yeatman v. Patrician, 
257 P. 622, 144 Wash. 241—Payne 
V. White Swan Auto Co., 219 P. 
32, 126 Wash. 550. 

17. Wash.—Yeatman v. Patrician, 
257 P. 622, 144 Wash. 241—Inter¬ 
national Harvester Co. of America 
V. First Nat. Bank, 245 P. 14. 138 
Wash. 582—Payne v. White Swan 
Auto Co., 219 P. 32, 126 Wash, 550. 
Attachment after sale did not cre¬ 
ate a lien or right entitling the at- 
taching creditor to assail the valid¬ 
ity of the mortgage.—P. D. Cummer 
& Son Co. V. R. M. Hudson Co., 127 
S.E. 171, 141 Va. 271. 


Objectio» by subsequent mortgagee 
Where a statutory notice of sale 
under a flrst mortgage was properly 
given and the property was sold 
without an''objection or an attempt 
by a subsequent mortgagee to re¬ 
move the prcceedings to court, and in 
a subsequent action by such mort¬ 
gagee to foreclose his own mortgage 
he was permitted to contest the va¬ 
lidity of the sale to the same extent 
as if the prcceedings had been re- 
moved, such mortgagee could not ob- 
ject on appeal that he was not noti- 
fled of the sale.—Inland Finance Co. 
V, J. B. Ingersoll Co., 213 P. 679, 124 
Wash. 72. 

18. Mich.—^Austin v. French, 36 
Mich. 199. 

10. Va.—F. D. Cummer Son Co. v. 
R. M. Hudson Co., 127 S.E. 171, 
141 Va. 271. 

20. Wash.—Payne v. White Swan 
Auto Co., 219 P. 32, 126 Wash. 650. 

21. Minn.—Richards v. Spicer, 23 
Minn. 212. 

22. Wash.—International Harvester 
Co. of America v. First Nat. Bank, 
245 P. 14, 138 Wash. 582. 

23. La.—^Willis v. Thomason, 1 La. 
App. 313. 

Necessity of recovering judgment 
A sale of chattels which, although 
included in the mortgage, were never 
owned by the mortgagor does not 
operate as a payment of the notes, 
j and it is immaterial that the owner 
I of the chattels has not recovered 

in^7 


judgment against the payee for con- 
version at the time the latter brings 
an action on the notes.—Handy v. 
Tracy, 23 N.E. 226, 150 Mass. 524. 

24. Ala.—Hardison v. Plummer, 44 
So. 591, 152 Ala. 619. 

11 C.J. p 712 note 97. 

Sale of part of property 
A mortgage will not be recognized 
and rendered executory where the 
mortgagee voluntarily sold part of 
the mortgaged property at private 
sale.—Brewer v. Poshee, 179 So. 87, 
189 La. 220, modifying 178 So. 778. 

25. Mich.—^Long v. Moore, 22 N.W. 
97. 56 Mich. 23. 

11 C.J. p 712 note 98. 

23. S.D.—De Smet First Nat. Bank 
V. Northwestern EI. Co., 57 N.W. 
77. 4 S.D. 409. 

27. S.C.—Green v. Scruggs, 63 S.E. 
612, 73 S.C. 403. 

28. Mo,—Priddy v. ' Miners’, etc., 
Bank, 111 S.W. 865, 132 Mo.App. 
279. 

29. Tex.—^Latimer v. Hebert, Civ. 
App., 25 S.W.2d 929. 

Private sale under an agreement 
between the mortgagor and a lirst 
mortgagee will conclude and bar a 
subsequent mortgagee if such sale 
is made for full value and the pro¬ 
ceeds are applied on the flrst mort¬ 
gage.—Harbour-Longmire Co. v. 
Reid, 254 P. 29, 124 Okl. 77. 

30. N.Y.—Goodman v. Schulman, 258 
N.Y.S. 681, 144 Misc. 512. 
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mortgagor had in the property^i at the time the 
mortgage was executed,^^ and all the rights of the 
mortgagee.3^ He acquires title to the mortgaged 
property itself, and becomes the owner thereof.^^ 
Also he ordinarily acquires the right to take and re- 
tain possession,35 and may sue for a conversion,^® 
of the property; and he succeeds to the mortgagee’s 
right, if any, to priority over other liens and 
claims.37 Notice to the purchaser that his vendor 
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is a mortgagee does not aifect the title acquired by 

him.38 

However, the rule of caveat emptor ordinarily 
applies,39 and the purchaser acquires no better title 
than the mortgagee himself No warranty of 

title is implied,^^ and the purchaser is put on in- 

quiry as to prior encumbrances.'^2 between the 

purchaser and a claimant to the property other than 
the mortgagee, the purchaser is put on inquiry as to 
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31. Wash.—Payne v. White Swan 
Auto Oo., 219 P. 32, 126 Wash. 550. 

32. Idaho.—Gandiago v. Finch, 270 
P. 621, 46 Idaho 657. 

SCortgagee purchaser 

(1) Where it is proper for the 
mortgagee to hecome a purchaser, he 
acquires all the interest in the prop¬ 
erty which the mortgagor had when 
the mortgage was executed.—Gan- 
diago V. Finch, 270 P. 621, 46 Idaho 
657. 

(2) In the absence of prior claims 
of third persons, he becomes the ab¬ 
solute owner of the property, and 
may retain any proflts he is subse- 
quently able to make therefrom.— 
Steiner v. Schrank. 149 N.E. 542, 253 
Mass. 551. 

33. Mich.—Sirrine v. Briggs, 31 
Mich, 443, 

N.J.—Schnelder v, Schmidt, (Jh., 70 
A. 688. 

Tex.—Oxsheer v. Tandy, 32 S.W. 372, 
11 Tex.Civ.App. 142. 

34. Mass.—Steiner v. Schrank, 149 
N.E. 542, 253 Mass. 551. 

N.J.—^Arnesto Paint Co. v. Brush, 
175 A. 902, 117 N.J.Bq. 368. 

Tex.—^Fidelity Union Pire Ins, Co. 
V. Ballew-Satterfleld Co., Civ.App., 
10 S.W.2d 163. 

11 C.J. p 713 note 8. 

Purchaser of zuortgag‘or’s uudivided 
interest 

The purchaser at a foreclosure sale 
of a mortgagee’s undivided interest 
will hecome the owner thereof as a 
tenant in common with the owner of 
the remaining unsold portion bf the 
property discharged of the mortga- 
gor's equity of redemption.—^Wilson 
V. Brannan, 27 Cal. 258. 

Purchase held ^hona fide 

In a replevin action against a sher- 
iff for the return of property pur- 
chased at a foreclosure sale, evidence 
warranted the direction of verdict 
for plaintiff on the ground that he 
was a bona fide purchaser at such 
sale.—Henning v. Stanfield, 186 N.W. 
364, 107 Neb. 551. 

35. Okl.—Continental Gin Co. v. 
Pannell, 160 P. 598, 61 Okl. 102. 

11 C.J, p 713 note lO! 

Possessiou as against mortgagor 
(1) The purchaser may take and 
retain possession, as against the 
mortgagor, at least, until the mort¬ 


gage debt is paid or tendered.—Sir¬ 
rine V. Briggs, 31 Mich. 443. 

(2) Redemption after foreclosure 
see infra § 435. 

36. Tex.—Oxsheer v. Tandy, 32 S. 
W. 372, 11 Tex.Civ.App. 142. 

37. Ala.—^Rust V. Electric Lighting 
Co., 27 So. 263, 124 Ala. 202. 

11 C.J. p 713 note 15. 

38. Nev.—^Bryant v. Carson River 
Lumbering Co., 3 Nev. 313, 93 Am. 
D. 403. 

39. Miss.—Rayborn v. Mize, 118 So. 
623, 151 Miss. 558. 

11 C.J. p 713 note 12. 

40. Miss.—^Rayborn v. Mize, supra. 
N.J.—^Arnesto Paint Co. v. Brush, 

175 A. 902, 117 N.J.Eq. 368—Man- 
chest v. Long Island Finance Cor¬ 
poration, 168 A. 35, 11 N.J.Misc. 
718—^Hodes V. Mooney, 152 A. 205, 
a N.J.Misc. 851, 9 N.J.Misc. 48. 

11 C.J. p 713 note 11. 

BCaterlal alteration 

Where a chattel mortgage has 
been so materially altered as to be 
void, the purchaser at a foreclosure 
sale cannot maintain any action on 
the altered mortgage.—Bowser v. 
Cole, 11 S.W. 1131, 74 Tex. 222. 

Property not included in mortgage 

(1) A purchaser at such a sale ac¬ 
quires no title to- property not cov- 
ered by the mortgage.—Willis v. 
Thomason, 1 Ija.App. 313—11 C.J. p 
713 note 11 [a]. 

(2) Where the mortgage was not 
intended to cover property acquired 
by the mortgagor after the execution 
of the mortgage, a purchaser of such 
property at a foreclosure sale under 
the mortgage acquires no title there- 
to. 

Idaho.—Stoddard v. Ploeger, 247 P. 
791, 42 Idaho 688. 

Mass.—J. P. Manning Co. v. Kemp- 
painen, 173 N.E. 532, 273 Mass. 298. 

(3) Such a purchaser acquires no 
right even as against a creditor 
claiming under a mortgage not re- 
corded until after the sale under 
which the purchaser claims, despite 
a statute providing that an unre- 
corded mortgage is void as against 
the mortgagor's creditors and sub- 
sequent purchasers of the property 
in good faith.—Stoddard v. Ploeger, 
supra. 


(4) Such purchaser is chargeable 
with value of after acquired goods 
which he purchased at foreclosure 
sale.—J. P. Manning Co. v. Kemp- 
painen, supra. 

Joinder of purchaser in action 

Sale will not be set aside or resale 
of goods ordered, on ground that 
mortgage is void as to mortgagor’s 
creditors, in suit to which the pur¬ 
chaser, who is the holder of legal 
title, is not party.—^Arnesto Paint 
Co. v. Brush, 175 A. 902, 117 N.J.Eq. 
368. 

Sale under second mortgage 

(1) The purchaser at a sale under 
a second mortgage simply steps into 
the place of the mortgagor and holds 
his title subject to the prior mort¬ 
gage.—Pinkel v. Lepkin, 41 A, 718, 
62 N.J.Law 580. 

(2) He is not, however, precluded 
from denying the validity of an older 
mortgage simply because the sale 
was made subject to such older mort¬ 
gage.—White V. Graves, 68 Mo. 218. 

TTnrecorded mortgage 

(1) A purchaser at a sale under an 
unrecorded mortgage is in no better 
position than the mortgagee would 
have been as against creditors of the 
mortgagor.—Davis v. Dugy, 3 Tex.A. 
Civ.Cas. § 334. 

(2) Where a mortgage is void be¬ 
cause of failure to record, the mort¬ 
gagee acquires no greater rights by 
purchasing the property under an 
attempted foreclosure. 

111.—See Lasley v. Cerraak, 209 111. 
App. 431. 

N.Y.—Russell v. St. Mart, 73 N.E. 
31, 180 N.Y. 355, reversing 82 N. 
Y.S. 71, 83 App.Div.'^543. 

41. Kan.—^Phillips v. Soper, 239 P. 
968, 969, 119 Kan. 389, citing Cor¬ 
pus Juris. 

Minn.—Bogestad v. Anderson, 173 N. 

W. 674, 143 Minn. 336. 

11 C.J. p 713 note 13. 

42. Tex.—^Ames Iron Works v. 

Chinn, 38 S.W. 247. 15 Tex.Civ.App. 
8$. 

Delinquent taxes 

Property purchased at a foreclo¬ 
sure sale with knowledge of an as- 
sessment prior to the sale is taken 
subject to unpaid taxes.—Johnson 
City V, Press, Inc., Tenn., 100 S.W.2d 
657. 
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whether the mortgage is a live instrument,^^ but 
there is a warranty or representation by the mort- 
gagee that he has a subsisting mortgage.'^^ 

As regards the effect of the fqreclosure proceed- 
ings iipon the purchaser’s title, such title ordinarily 
depends on the validity of the proceedings prior to, 
and including, the sale, not on what should be done 
thereafter by the person making the sale.^5 Thus a 
failure on the part of the person conducting the 
sale to execute a bili of sale to the purchaser,^^ or 
to transmit a return of the proceedings,'^'^ has been 
held not to invalidate the title acquired by the pur- 
chaser. In the absence of a statute so requiring, a 
recording of the bili of sale is not necessary,^^ 
and the validity of such a bili is not affected by the 
fact that the bili was acknowledged before the mort- 
gagee^s attorney.^^ Leaving the chattels on the land 
at the request of the owner of the latter has been 
held not to aifect the purchaser’s title.50 

Proof. In an action against a third person to 
enforce his title, the purchaser must produce evi- 
dence that he has purchased property covered by a 
valid and existing mortgage.^i A purchaser main- 
taining an action to recover the consideration paid, 
on the ground that the mortgage had been dis- 
charged before the Toreclosure, has the burden of 
proving such discharge.52 

§ 386. Proceeds of Sale 

A mortgagee foreciosing by a sale without Judicia! 


proceedings is strictly accountable for the proceeds, in¬ 
cluding any surpius after satisfying the mortgage debt. 

A mortgagee foreciosing his chattel mortgage by 
a sale without judicial proceedings is strictly ac¬ 
countable for the proceeds of the sale.^^ If a sur¬ 
pius remains after satisfying the mortgage debt, he 
holds such surpius as a trustee for one entitled 
thereto,^^ and must account therefor.^^ An action 
will lie to compel him to render an account,^^ or 
an action in trover, or assumpsit, or some other 
form may be maintained for a surplus.^^ 

The mortgagee is liable for interest on any sur¬ 
pius unreasonably detained by him, but not for 
profits from the property unless received before the 
sale.s^ 

§ 387. - Rights in and Application in Gen¬ 

eral 

After payment of expenses, the proceeds must ordf- 
narily be credited on the mortgage debt and any surpius 
paid to the mortgagor. As among several debts secured, 
the mortgagee may ordinarily elect which he will credit; 
In case part of the debt is otherwise secured, the other 
part may be credited. Nonexempt property must be sold 
first. 

Although the proceeds of a sale under a chattel 
mortgage are in no sense to be regarded as a vol- 
untary payment, the application of which the debtor 
has authority to direct,^^ after payment of the ex¬ 
penses the net proceeds must ordinarily be credited 
to the mortgagor as a payment on account of the 
mortgage debt and the mortgagor is, as against 


43. Miss.—^Rayborn v. Mize, 118 So. 
623, 151 Miss. 558. 

44. Minn.—^Bogestad v. Anderson, 
173 N.W. 674, 143 Minn. 336. 

45. Idaho.—Gandiago v. Finch, 270 
P. 621, 46 Idaho 657. 

40. Idaho.—Gandiago v. Finch, su¬ 
pra. 

Tex.—Kent v. National Supply Co. 
of Texas, Civ.App., 36 S.W.2d 811, 
error refused—^Fidelity Union Fire 
Ins. Co. V. Ballew-SatterfLeld Co., 
Civ.App., 10 S.W.2d 163. 

4fir. Idaho.—Gandiago v. Finch, 270 
P. 621, 46 Idaho 657. 

48. Statute as to mar&s and hrauds 
A statute requiring the recording 

of a bili of sale of live stock sold 
by marks and brands applies only 
where the marks and brands also are 
sold, not where only the live stock is 
sold and there is no intention to sell 
the marks and brands.—Jenkins v. 
Reeves, 67 P.2d 1203, 40 N.M. 231. 

49. Tex.—Campbell v. Eastern Seed 
& Grain Co., Civ.App., 109 S.W‘.2d 
997. 

50. Tex.—^Kent v. National Supply 
Co. of Texas, Civ.App., 36 S.W.2d 
811, error refused. 


51. N.T.—Razey v. Whittick, 27 N. 
T.S. 55, 75 Hun 306. 

52. Minn.—^Bogestad v. Anderson, 
173 N.W. 674, 143 Minn. 336. 

53. Ariz.—^Navajo-Apache Bank & 
Trust Co, V. Desmont, 170 P. 798, 
19 Ariz. 335. 

Okl.—Waggoner v. Koon, 168 P, 217, 
67 Okl. 25. 

Wash.—Sheehan v. Levy, 23 P. 802, 
1 Wash, 149. 

54. Ariz.—Central Finance Corpora¬ 
tion V. Norton-Morgan Colnmercial 
Co., 205.P. 810, 23 Ariz. 517—Na- 
vajo-Apache Bank & Trust Co. v. 
Desmont, 176 P. 798, 19 Ariz. 335. 

Colo.—^Johnspn v. National Sugar 
Mfg. Co., 297 P. 995, 88 Colo. 404. 

N.j.—Mount V. Matthews, 133 A. 299, 
99 N.J.Eq. 839. 

Vt.—Darling v. Burlington Drug Co., 
142 A. 75, 101 Vt. 155. 

55. Ariz.—^Central Finance Corpora¬ 
tion V. Norton-Morgan Commercial 
Co., 205 P. 810, 23 Ariz. 517. 

Colo.—J. H. Hincke Printing Co. v. 
Bailey, 263 P. 719, 83 Colo. 242. 

N.J.—Mount V. Matthews, 133 A. 299, 
99 N.J.Eq. 839. 

50. Ariz.—Central Finance Corpora- 
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tion V. Norton-Morgan Commercial 
Co., 205 P. 810, 23 Ariz. 517—Na¬ 
va jo-Apache Bank & Trust Co. v. 
Desmont, 170 P. 798, 19 Ariz. 335. 
11 C.J. p 715 note 45. 

Actiou as ratlfication of sale 

An action for an accounting of the 
surpius operates as a ratiflcation of 
the sale and renders immaterial any 
questions as to the validity of the 
sale.—Central Finance Corporation v. 
Norton-Morgan Commercial Co., 205 
P. 810, 23 Ariz. 517. 

57. Ariz.—Central Finance Corpora¬ 
tion v. Norton-Morgan Commercial 
Co., supra. 

58- Va.—Moore v. Aylett, 1 Hen. & 
M. 29, 11 Va. 29. 

50. lowa.—Citizens* Sav. Bank v. 

Wood, 111 N.W. 929, 134 lowa 232. 
11 C.J. p 713 note 21. 

00. N.C.—^Planters’ Store Co. v. Bul- 
lock, 104 S.E. 65, 180 N.C. 656. 

Or.—^Liquidators v. Benedict, 56 P.2d 
1090, 153 Or. 492—^Ashley & Rume- 
lin V. Lance, 171 P. 561, 88 Or. 109. 
11 C.J. p 714 note 22. 

Dictum Riddle v. Etling, 258 P, 162, 
84 CaLApp. 460. 
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the mortgagee, 'entitled to all sums realized in ex- 
cess of such debt and expenses.^i* However, nntil 
the mortgage debt and all reasonable expenses of 
foreclosure have been fully satisfied and there is a 
surplus remaining, he has no rights in any part of 
the property seized for sale or in its proceeds.^^ 
Pending an action for the property by a third per- 
son, the mortgagee is not required to apply the pro- 
ceeds of sale to the mortgage debt^^ 

Generally speaking, a mortgagee is not entitled 
to apply the proceeds on a debt not secured by the 
mortgage,64 unless the mortgagor consents to such 
an application.65 In some jurisdictions, the debtor^s 
consent to such an application cannot be pre- 
sumed,66 but there is authority holding that a sur¬ 
plus remaining after applyi-ng the proceeds to the 
mortgage debt may be applied to an unsecured in- 
debtedness of the mortgagor in the absence of an 
agreement to the contrary,67 If the proceeds of 
sale have been applied to the payment of the mort¬ 
gage debt, such application cannot be changed with- 
out mutual consent.®^ However, if there are prior 
liens or encumbrances, the proceeds should be ap¬ 
plied first to such liens or encumbrances, as shown 
infra § 389, and then to the mortgage debt,69 to 
the extent of the mortgage lien,*^® without any or- 
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der of court, if the property is not in custodia legis 
or sold under order of court. 

Several debts secured, Where there are several 
debts secured and the proceeds are not sufficient to 
pay all of them, the mortgagee may elect as to 
which debts he will apply the property.“^2 Accord- 
ingly, if the mortgage is given to secure the pay¬ 
ment of various notes, but does not specify what 
claims shall be paid first, nor the order of their pay¬ 
ment, the mortgagee can apply the proceeds of the 
mortgaged property, in its discretion, to any of the 
claims which the mortgage was given to secure.73 
Where the mortgage stipulates that the entire debt 
shall become due on default in payment of any of 
the notes secured, and there is no direction by the 
debtor, the mortgagee may apply the sum realized 
on a sale of the' property on nonpayment of the 
first maturing note as a credit on any of the notes.74 
Where a trust deed requires the trustee to appro- 
priate the proceeds of sale to payment of the notes 
secured, it has been held that he should, where the 
notes are payable to different persons and the pro¬ 
ceeds of sale are insufficient to pay them in full, ap¬ 
ply such proceeds pro rata in part payment. 

The mortgagee has no right to apply the proceeds 
of sale in payment of part of the mortgage debt 
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dl. Ariz.—^Navajo-Apache Bank & 
Trust Co. V. Desmont, 170 P. 798, 
19 Ariz. 335. 

N.J.—Mount V. Matthews, 133 A, 299, 
99 N.J.Eq. 839. 

N.T.—Goodman v. Schulman, 258 N. 

T.S. 681, 144 Misc. 512. 

S.C.—Stokes V. Liverpool & London 
& Globe Ins. Co.. 126 S.E. 649, 130 
S.C. 521. 

Wis.—Schwemer v. Citizen’s Loan & 
Investment Co., 272 N.W. 673, 225 
Wis. 46. 

11 C.J. p 714 note 23, 

Mortg’agror’s conver^iou of unsold 
property is no defense in an action 
by the mortgagor to recover a sur¬ 
plus remaining after a sale of the 
other property by the mortgagee.— 
Bryson v. Watson, 160 So. 532, 230 
Ala. 221. 

Befusal of affirmative charge re- 
quested by the mortgagor in an ac¬ 
tion for money had and received by 
the mortgagee at a foreclosure sale 
was erron^ous where the evidence 
was undisputed that the mortgagor 
was entitled to recover in some 
amount.—Bryson v. Watson, 160 So. 
532, 230 Ala. 221. 

Stipulation not fraudulent 

An additional clause in a power of 
sale that the mortgagee shall hold 
the surplus proceeds subject to the 
mortgagor’s order does not render 
the transaction fraudulent.—Coulter 
V, Lumpkin, 14 S.E. 614, 88 Ga. 277. i 


62. Mass.—Steiner v. Schrank, 149 
N.E. 542, 253 Mass. 551. 

S.C.—Stokes V. Liverpool & London 
& Globe Ins. Co., 126 S.E. 649, 130 
S.C. 521. 

11 C.J. p 714 note 24. 

Under mortgagee’s plea of general 
issue in an action by the mortgagor 
in assumpsit for money had and re¬ 
ceived by the mortgagee at a fore¬ 
closure sale, the mortgagee could 
Show the amount of the mortgage 
debt and interest and the costs of 
foreclosure.—^Bryson v. Watson, 160 
So. 532, 230 Ala. 221. 

Judgment on. injxinction bond 

In action by mortgagor for money 
had and received mortgagee may set 
off amount of judgment recovered 
by mortgagee against mortgagor in 
suit on injunction bond for damages 
in dissolving injunction against 
prosecution by mortgagee of suit 
in detinue to obtain* possession 
of property.—Bryson v. Watson, 160 
So. 532, 230 Ala. 221. 

63. N.Y.—Tonawanda German-Amer¬ 
ican Bank v. P. W. Scribner Lum- 
ber Co., 30 N.Y.S. 740, 81 Hun 140. 

64. Debt secured by other mortgage 
As between a debt of a husband 

secured by his mortgage and a sub- 
sequent debt secured by note and 
mortgage of him and his wife, a 
payment from proceeds of the prop¬ 
erty covered by the first mortgage is 
to be applied on the first debt.— 
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Planters' Store Co. v, Bullock, 104 
S.E. 65, 180 N.C. 656. ' 

65. Cal.—Riddle v. Etling, 258 P. 
162, 84 Cal.App. 460. 

Colo.—Glass & Bryant Mercantile Co. 
V. Farmers' State Bank of Pt. 
Morgan, 265 P. 682, 83 Colo. 193. 

11 C.J. p 714 note 29. 

66. Ala.—Taylor v. Cockrell, 80 Ala. 
236. 

Tex.—^Rush v. Amarillo First Nat. 
Bank, Civ.App., 160 S.W. 319, re- 
hearing denied 160 S.W. 609. 

67. Ohio.—Calder v. Bliss Auto 
Sales Co., 18 Ohio App. 242. 

63. Ala.—Nelson v. Holcomb, 65 So. 
773, 187 Ala. 119. 

69. Okl.—Sallisaw First Nat. Bank 
V. Ballard, 139 P. 293, 41 Okl. 553. 

11 C.J. p 714 note 26. 

70. 111.—Keelin v. Postlewait Co., 
102 N.E. 205, 259 -111. 130. 

71. 111.—Boynton v. Spafford, 44 N. 
E. 379, 162 111. 113, 53 Am.S.R. 274. 

72. Me.—Livermore Falis Trust, 
etc., Co. v. Richmond Mfg. Co., 79 
A. 844, 108 Me. 206. 

11 C.J. p 715 note 35. 

73. Wis.—Northern Nat. Bank v. 
Lewis, 47 N.W. 834, 78 Wis. 475. 

74. Mo.—^Avery Mfg. Co. v. Leath- 
ers, 109 S.W. 851, 130 Mo.App. 202. 

11 C.J. p 715 note 37. 

75. Ark.—Cook v. Collins, 122 S.W. 
654, 92 Ark. 291. 
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not yet matured.'^® 

Other seciirity for pcirt of debt. If the proceeds 
are insufificient to satisfy the entire debt, and the 
mortgagee has security other than the mortgage for 
part of the debt, he may apply the proceeds to the 
satisfaction of the debt secured only by the mort¬ 
gage,and in case there is other security for a 
portion of the notes secured by the mortgage, the 
mortgagee may apply the proceeds of sale first to 
the notes otherwise unsecured.'^^ 

Exempt and nonexenipt property, Where the 
mortgage covers exempt and nonexempt property, 
the mortgagor is entitied to have the nonexempt 
property first sold and applied to the payment of 
the debt, '^9 and a mortgagee who has misapplied 
funds derived from the nonexempt property to oth¬ 
er debts cannot resort to the proceeds of the exempt 
property.^® However, a mortgagee holding also a 
lien on property not covered by the mortgage and 
exempt except for the lien is not bound to apply 
the proceeds of the sale of the mortgaged property 
to the discharge of the lien against the exempt prop¬ 
erty. 

§ 388. -Marshaling Assets 

A seoior mortgagee with notice of a junior mortgage 
on part of the property must first exhaust the part not 
covered by both mortgages, or, if necessary to avoid 
discrimination, apportion his satisfaction among the 
proceeds of the respective parts, upless he will thereby 
be prejudiced or suffer risks or burdens not assumed. 

As a general rule, the holder of a mortgage on 
property ori part of which there is a junior mort¬ 
gage of which he has actual notice is required to 
protect the junior mortgagee by first exhausting 
that portion of the property not covered by both 
mortgages.82 Where necessary in order to avoid 
discrimination between several junior claimants, 
each claiming the proceeds of only a part of the 
property, the satisfaction of the prior lien or mort¬ 
gage may be required to be apportioned among the 
proceeds of the respective pieces of property.^^ 


§ 389 

However, these principies are not to be applied in 
such a manner as to prejudice the senior lienhold- 
er,S4 or to impose risks or burdens on him which 
he has not assumed.^^ xhe rule has also been held 
inapplicable when the additional property covered 
by the senior mortgage is ordinarily exempt from 
the claims of the mortgagor's creditors.^^ Where 
a portion of the property covered by the mortgage 
has been transferred by the mortgagor, the trans- 
feree,^"^ or a subordinate claimant of other property 
in the mortgage,ss may compel the mortgagee to re¬ 
sort first to that which is retained by the mortgagor, 
where so to do will not require him to incur a risk 
of loss, or delay or inconvenience him in enforcing 
his claim. However, the mortgagee is not required 
to use diligence in locating property other than that 
claimed by the subordinate claimant.^^ Where 
mortgaged property is subsequently mortgaged to 
different persons, in separate parcels, and the first 
mortgagee sells both parcels at different times, the 
proceeds of neither sale being alone sufficient to 
discharge his mortgage debt, but the proceeds of 
both being more than sufficient, the mortgagee who 
holds a second mortgage on the second parcel of 
property sold cannot insist that the entire proceeds 
of the parcel first sold be applied to the senior en- 
cumbrance, before resorting to the proceeds of the 
sale of the property covered by his mortgage.®® 
Where a surety on a mortgage joined purely for the 
accommodation of the principal, the principal cannot 
complain of the application of the proceeds of the 
property of the surety covered by the mortgage to 
a prior unrecorded mortgage executed by the sure-, 
ty on such property.®^ 

§ 389. -Rights of Third Persons 

The proceeds of a foreclosure of a chattel mortgage 
without judiciai proceedings shouid be applied first to the 
payment of prior liens or encumbrances, then to junior 
liens, and, after the ciaims of lienholders have been 
satisfied, general creditors of the mortgagor may^reach 
the surplus. 

Where there are prior liens or encumbrances, 


76. Neb.—Loeb v. Milner, 32 N.W. 
205, 21 Neb. 392. 

77. lowa.—Tolerton, etc., Co. v. Rob- 
erts, 88 N.W. 966, 115 lowa 474. 

11 C.J. p 715 note 33. 

78. lowa.—Citizens’ Bank v. Whin- 
ery, 81 N.W. 694, 110 lowa 390— 
I^anson v. Manley, 33 N.W. 357, 72 
lowa 48—J. I. Case Threshing 
Mach. Co. v. Matthews, 174 S.W. 
198, 188 Mo.App. 429. 

11 C.J. p 715 note ,34. 

79. Tex.—Baughn v. Allen, Civ.App., 
73 S.W. 1063. 

80. Miss.—Walton v. Hollis, 16 So. 
260. 

14 C.J.S.-66 


81. lowa.—Citizens" Sav. Bank v. 
Wood, 111 N.W. 929, 134 lowa 232. 

82. Kan,—St. Marys First Nat. 
Bank V. Taylor, 76 P. 425, 69 Kan. 
28. 

11 C.J. p 715 note 48. 

83. La.—^White Co. v. Hammond 
Stag-e Lines, 158 So. 353, 180 La. 
962. 

84. La.—^White Co. v. Hammond 
Stage Lines, suprsu 

85. Kan.—Burnham v. Emporia Citi¬ 
zens' Bank, 40 P. 912, 55 Kan. 545. 

86. Kan.—Youngberg v. Walsh, 83 
P. 972, 72 Kan. 220. 
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Tex.—^Baughn v. Allen, Civ.App., 6S 
S.W. 207. 

11 C.J. p 715 note 49. 

87. Mass.—Black v. Robinson, 62 
Mass. 54. 

Miss.—Keaton v. Miller, 38 Miss. 630, 

88. Ala.—^Kelley v. Cassels, 147 So 
597, 226 Ala. 410. 

89. Ala.—Kelley v. Cassels, supra. 

90. Kan.—^Consolidated Barb Win 
Co. v. Guthrie Nat. Bank, 51 P. 233 
6 Kan.App. 775. 

91. Ala.—Stevens v. Romano, 65 Sc 
713, 10 Ala.App. 601, 
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the proceeds of a foreclosure without judicial pro- 
ceedings should be applied first to the discharge o£ 
such liens or encumbrances.^^ After prior liens 
or encumbrances have been satisfied, junior lien- 
holders are entitled to have any surplus proceeds ap¬ 
plied on their claims.^S The proceeds must not be 
applied on a debt not secured by the mortgage,^^ 
or turned over to unsecured creditors,^® to the det- 
riment of junior lienholders. Where a claim is 
subsequent to the chattel mortgage claim but is 
entitled to a statutory priority over a claim which 
is prior to the mortgage, it should be satisfied from 
the portion of the proceeds applicable to the claim 
prior to the mortgage, but should not be given pri¬ 
ority to the mortgage lien by indirection.^® The 
general creditors of the mortgagor,^^ creditors who 
have garnished the mortgagee,9S judgment creditors 
whose judgments are subsequent to the mortgage, 
an assignee of the mortgagor,! a receiver of the 
property of the mortgagor,^ and a purchaser of the 
mortgaged property from the mortgagor,^ have 


been held to have a right in equity to any interest 
which the mortgagor may have in the mortgaged 
property or its proceeds after the mortgage,debt is 
satisfied; but a creditor without any lien cannot 
complain of the manner in which the proceeds are 
applied in payment of other claims against the 
mortgagor^ Creditors holding executions against 
the mortgagor are entitled, in some jurisdictions, to 
the surplus realized from a sale of the mortgaged 
property after the mortgage debt is satisfied,® but 
a contrary rule prevails in other jurisdictions.® Axi 
unsecured creditor attaching mortgaged property 
in a suit has been held not to acquire thereby any 
right to surplus proceeds after the mortgage debt 
is satisfied,7 but there is authority to the contrary.® 
The surety of a mortgagor has an interest entitling 
him to object to the manner in which the proceeds 
are applied;^ and where a chattel mortgage is giv¬ 
en to indemnify the mortgagee against liability as 
surety for the mortgagor, the mortgagee is entitled, 
in the absence of fraud, to hold the proceeds of a 


92. Ga.—Mathews v. Pields, 77 S.E. 
11, 12 Ga.App. 225, 

lowa.—Snyder v. Carson, 130 N.W. 
143—^Dowie v. Christen, 88 N.W. 
830, 115 lowa 364—^Doane v. Gar- 
retson, 24 lowa 351. 

11 C.J. p 714 notes 25, 26. 

93. Ariz.—Central Finance Corpora¬ 
tion V. Norton-Morgan Commercial 
Co., 205 P; 810, 23 Ariz. 517. 

Colo.—Johnson v. National Sugar 
Mfg. Co., 297 P. 995, 997, 88 Colo. 
404, quoting Corpus Juris. 

N.J.—Mount V. Matthews, 133 A. 

299, 99 N.J.Eq. 839. 

Tex.—^Adami v. Bowers, Civ.App., 21 

S.W.Zd 590, error dismissed. 

11 C.J. p 715 note 31, p 716 note 67 
[a]. 

Bur(fen of proof as to surplus 

As against the holder of a second 
chattel mortgage, the holder of a 
first mortgage who has collected 
money due the mortgagor to an 
amount in exceSs of the first mort¬ 
gage has the hurden of proving that 
the first mortgage has not been paid. 
—Ribelin v. Holder, 191 S.W. 224, 126 
Ark. 558. 

Payment to mortgasror’s bankruptcy 
trustee 

Senior mortgagee refusing junior 
mortgagee's demand for payment of 
surplus remaining after discharge of 
senior mortgage, and paying over ali 
excess money to mortgagor’s trustee 
in bankruptcy, was liable to junior 
mortgagee for money received.— 
Johnson v. National Sugar Mfg. Co., 
297 P. 995, 88 Colo. 404. 

94. Ariz.—Central Finance Corpora¬ 
tion V. Norton-Morgan Commercial 
Co., 205 P. 810, 23 Ariz. 517. 

Application under power to select 
Even if a chattel mortgagee had 


the right under the provisions of his 
mortgage to select in lieu of prop¬ 
erty described in the mortgage other 
property owned by the mortgagor on 
which he also had a chattel mortgage 
and on which there was a second 
mortgage in favor of another, he lost 
his right of selection by failing to 
exercise it before selling the prop¬ 
erty under the two, mortgages re- 
spectively, and he cannot exercise it 
by transferring the excess received 
in One sale to make up the deficiency 
in the other sale.—Central Finance 
Corporation v. Norton-Morgan Com¬ 
mercial Co., 205 P. 810, 23 Ariz. 517. 

Mortgagor^s surety may object if 
the mortgagee^ applies the proceeds 
on a debt not secured by the mort¬ 
gage.—^Keel V. Levy, 24 P. 253, 19 Or. 
450. 

95. Tex.—^Adami v. Bowers, Civ. 

App., 21 S.'W.2d 590, error dis¬ 
missed. 

99^ lowa.—Snyder v. Carson, 130 N. 
W. 143. 

11 C.J. p 715 note 32. 

97. Neb.—Rockford Watch Co. v. 
. Manifold, 55 N.W. 236, 36 Neb. 801. 
11 C.J. p 716 note 54. 

98. 111.—Glass V. Doane, 15 111,App. 

66 . 

N.H.—Boardman v. Cushing, 12 N.H. 

105. ' 

11 C.J. p 716 note 55. 

99. N.J.—^Mount v. Matthews, 133 A. 
299, 99 N.J.Eq. 839. 

11 C.J. p 716 note 56. 

1. Minn.—Brown v. Crookston Agri- 
cultural Assoc., 26 N.W. 907, 34 
Minn. 545. 

11 C.J. p 716 note 57. 
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2. N.T.—Davenport v. McChesney, 
86 N.T. 242—^Merry v. Wilcox, 36 
N.Y.S. 1050, 92 Hun 210. 

AUowance for expenses 
A receiver who has been ordered 
to deliver the mortgaged goods to 
mortgagee for sale under the mort¬ 
gage is.not entitled to expenses out 
of the proceeds of the sale.—Ex 
parte Citizens' Bank of Fairfax, 119 
S.E. 903, 126 S.C. 291. 

3. S.C.—Lee v. Buck, 13 S.C. 178. 

11 C.J. p 716 note 59. 

4. Colo.—Glass & Bryant Mercantile 
Co. V. Farmers’ State Bank of Ft. 
Morgan, 265 P. 682, 83 Colo. 193. 

lowa.—S. Hammill Co. v. Van Loon, 
72 N.W. 520, 103 lowa 249. 

5. 111.—McConnell v. People, 84 111. 
583. 

Ky.—McCann v. Letcher, 8 B.Mon. 
320. 

Bight as against mortgagee under 
void mortgage 

Chattel mortgagee who, claiming 
under void .lien, prevented sale un¬ 
der execution of another, could not 
contend that execution lien had ex- 
pired when the execution creditor 
sold property.—Beckman v. Alberts, 
178 N.E. 367, 346 111. 74. 

6. S.C.—Robins v. Ruff, 20 S.C.L. 
406. 

7. Mo.—Fahy v. Gordon, 34 S.W. 
881, 133 Mo. 414. 

S, lowa.—Torbert v. Hayden, 11 
lowa 435. 

Ohio.—Carty v. Fenstemaker, 14 Ohio 
St. 457. 

9. Or.—Keel v. Levy, 24 P. 253, 19 
Or. 450. 
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sale for his security, or until indemnified or relieved 
from liability.^® Where a trust created on surplus 
proceeds by the mortgagor for the benefit of a 
third person fails, the mortgagor becomes entitled 
to such proceeds.il 

§ 390. Deficiency and Personal Liability 

If the proceeds of the foreclosure sale are insufficient 
to pay the mortgage debt, the mortgagee is ordinarily en¬ 
titled to recover the deficiency from the mortgagor, un- 
iess the mortgagee accepted the property in satisfaction 
of the debt, or uniess the foreclosure and sale was ir> 
regular or wrongfui. In the action the general rules of 
procedure apply. 

If the proceeds of a proper foreclosure sale are 
insufficient to pay the mortgage debt, the mortgagor 
is personally liable for any deficiency,l^ uniess the 
mortgagee accepted the property from the mort¬ 
gagor in satisfaction of the debt.i3 However, a 
failure to foreclose and sell in striet compliance 
with the manner prescrified by statute prevents the 
maintenance of an action to collect a deficiency,!^ 
especially where the statute so provides ;15 and this 
has been held to be so even where the mortgagor 
has waived the statutory methodia So, the failure 


of the mortgagee to sell the property for the best 
price obtainable,!*^ or a foreclosure made malicious- 
ly and in bad faith and for motives not contemplat- 
ed or provided for in the mortgage,!^ prevents the 
recovery of a deficiency judgment by the mort¬ 
gagee; and, in a suit for a deficiency, proof that 
the foreclosure and sale were invalid and that the 
mortgagee purchased the mortgaged property at 
such sale and thereafter sold a part thereof for 
more than the mortgage debt establishes a wrong¬ 
fui conversion of the property by the mortgagee 
and entitles the mortgagor to credit therefor.i^ 

An action for the amount of a deficiency is not 
precluded by a statute allowing but one action to 
recover a secured debt, since after a sale of the 
property the debt is no longer a secured debt.20 

Such a deficiency cannot be recovered except by 
an action against the mortgagor.^l The mortgagee 
must allege and prove a sale of the mortgaged prop¬ 
erty,22 and is limited to a recovery based on the 
pleadings.23 The mortgagee has the burden of 
proving such a breach of the mortgage as will jus- 
tify the sale;2'i but the burden of proving matters 


10. Vt.—Bean v. Parker, S6 A. 17, 
89. Vt. 532. 

11. Idaho.—^McCutcheon ,v. Thomas, 
273 P. 950. 47 Idaho 188. 

12. Cal.—J. I. Case Threshing Ma- 
chine Co. v. Copren Bros., 162 P. 
647, 32 Cal.App. 194. 

N.Y.—Goodman v. Schulman, 258 N. 

Y.S. 681, 144 Misc. 512. 

Or.—^Ashley & Rumelin v. Lance, 171 
P. 561, 88 Or. 109. 

11 C.J. p 716 note 65. 

13. Okl.—^Riley Motor Co. v. Wil- 
kins, 65 P.2d 481, 179 Okl. 236. 

property taken at worth 
In general a mortgagee who ob- 
tains possession of the mortgaged 
chattels on default of the mortga¬ 
gor takes at their worth.—Goodman 
V. ' Schulman, 258 N.Y.S. 681, 144 
Misc. 512. 

14. Idaho.—^Peterson v. Hailey Nat. 

Bank, 6 P.2d 145, 51 Idaho 427— 
Standlee v. Hawley, 4 P.2d 340, 
51 Idaho 129—Boomer v. Isley, 290 
P. 405, 49 Idaho 666—^Advance- 
Rumely Thresher Co. v. Brady, 278 
P. 224, 47 Idaho 726—^Advance 

Rumley Thresher Co. v. Ayres, 277 
P. 20, 47 Idaho 514—Garrett v. 
Soucie, 267 P. 1078, 46 Idaho 289 
—First Nat. Bank v. Poling, 248 
P. 19, 42 Idaho 636. 

Wash.—Mitchell v. 0'Neil, 47 P. 235, 
16 Wash. 108. 

CompUauce held sufficient 

Mortgagee obtaining possession of 
mortgaged property from person in 
possession, and giving notice as re- 
quired by statute, and filing return 


in accordance with statute, complied 
with statute relative to summary 
foreclosure, enabling him to maintain 
action for deficiency.—^First Nat. 
Bank v. Poling, 248 P. 19, 42 Idaho 
636. 

Sufficient compliance shown 
Idaho.—^Binder v. Blair, 283 P. 613, 
48 Idaho 580. 

15. La—^Home Finance Service v. 

Walmsley, App., 176 So. 415. 

16w La,—^Home Finance Service v. 

Walmsley, supra. 

Pailure to appraise 
Under a statute so providing, a 
deficiency judgment cannot be recov¬ 
ered where the property has been 
sold without an appraisement, even 
though an appraisement was waived 
by the mortgagor. The statute is 
applicable to private sales without I 
an appraisement.—^Home Finance 
Service v. Walmsley, La.App., 176 So. 
415. 

17- Mo.—^Universal Credit Co. v. 

Uhri, App., 101 S.W.2d 501. 

18. N.Y.—Hyer v. Sutton, 12 N.Y.S. 
378, 59 Hun. 40. 

18. Minn.—Jankowitz v. Kaplan, 165 
N.W. 275, 138 Minn. 452. 

Value of property 

In such case it is not necessary to 
prove value of property.—Jankowitz 
V. Elaplan, supra. 

20. Cal.—J. I. Case Threshing Mach. 
Co. V. Copren Bros., 162 P. 647, 32 
Cal. App. 194. 

21. Idaho.—South Side Live Stock 
,Loan Co. v. Iverson, 263 P. 481, 45 
Idaho 499. 


22. Cal.—J. I. Case Threshing Ma- 
chine Co. v. Copren Bros., 162 P. 
647, 32 Cal.App. 194. 

Private sale 

In an action to recover balance on 
secured notes after foreclosure and 
sale, where plaintiff did not sell at 
public sale pursuant to notice, bur¬ 
den was on it to prove a sale at other 
time.—J. I. Case Threshing Mach. Co. 
V. Copren Bros., supra. 

Jury question 

Withdrawal from jury of issue 
whether plaintiff sold property at 
public sale is error.—J. I. Case 
Threshing Mach. Co. v. Copren Bros., 
supra. 

23. Colo.—Aultman-Taylor Machin- 
ery Co. v. Forrest, 168 P. 1119, 69 

• Colo. 53. 

Private sale 

Plaintiff cannot recover on a pri¬ 
vate sale not pleaded, where he 
pleaded a public sale.—^Aultman-Tay- 
lor Machinery Co. v. Forrest, supra. 

EsseutiaI allegatious 
The allegation of a complaint for 
the balance of the debt that the 
property mortgaged was sold is suf¬ 
ficient, and demand for payment and 
notice of sale are not essential, and 
need not be pleaded.—Union Bank 
Trust Co. V. Himmelbauer, 181 P. 332, 
56 Mont. 82. 

24. Mont.—^Advance-Rumely Thresh¬ 
er Co. V. Kruger, 16 P.2d 1102, 98 
Mont. 66, 85 A.L.R. 1053. 

Beport of sale insufficient 

That report of mortgage foreclo¬ 
sure sale contains copy of notice of 
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in defense, such as fraud In the foreclosure and sale 
of the mortgaged property by the niortgagee,25 or 
the value of the chattels possessed by the mort- 
gagee,26 is on the mortgagor. 

In an action for a deficiency arising on the sale 
of the mortgaged property, findings of the jury 
based on competent evidence will not be disturbed 

on appeal.27 

§391. Fees and Costs 

The right of the mortgagee to retain from the 
proceeds of sale the expenses and fees incurred is 
considered infra §§ 430-431. 

§ 392. Wrongful or Irregular Seizure or Sale 

The rights and liabilities arising from the wrong- 
fiil or irregular seizure or sale of the mortgaged 
property are treated infra §§ 393-397. 


§ 393. - Rights of Mortgagor in General; 

Damages 

A mortgagee is liable to the mortgagor for the 
wrongfui seizure and sale of the mortgaged property, un- 
less the latter assents to the sale or waives his rights 
therein, the mortgagor generally being entitied to the 
full value of the property less the amount of the mort- 
gage debt. In an action therefor the general rules of 
procedure apply, 

A mortgagee^S or assignee of the mortgagee^^ 
who takes possession of and sells the mortgaged 
property in such a manner as to constitute an in- 
valid foreclosure of the mortgage is accountable for 
its market value at the instance and election of the 
mortgagor or those claiming under him, and is lia¬ 
ble in damages for any in jury caused by a wrongfui 
seizure and sale,as well as for liquidated damages 
expressly authorized by statute in addition to actual 
damages for the failure to comply with specific stat- 
utory requirements,^! unless, as appears infra § 397, 
the latter consents to the sale or waives irregulari- 
ties therein; but a mortgagor who at the time 


sale which recites mortgagor’s de- 
fault does not relieve party relying 
on sale of necessity of proving de- 
‘ fault justifying sale.—^Advance- 
Rumely Thresher Co. v. Kruger, su¬ 
pra. 

25. ' Colo.—Ramstetter v. MacGinnls, 
68 P.2d 454, 100 Colo. 494. 

26. N.T.—Harrison v.^Hall, 145 N.E. 
737, 239 N.Y. 51, reversing 202 N. 
T.S. 626, 207 App.Div. 611. 

Admissious as to value 
A judgment dismissing action was 
error, where answer contained ad- 
missions fixing value of chattels as 
lower than debt.—Harrison v. Hali, 
supra. 

27. Colo.—^Aultman-Taylor Machin- 
ery Co. v. Forrest, 168 P. 1119, 69 
Colo. 53. 

23. N.C.—Nance v. King, 101 S.E, 
212, 178 N.C. 574. 

Okl.—Salisbury v. First Nat, Bank^ 
221 P. 444, 99 Okl. 138—National 
Bank of Commerce of Porum v. 
Jackson. 170 P. 474, 69 Okl. 93. 

11 C.J. p 717 note 68. 

Presence of property at place of sale 
N.C.—Nance v. King, 101 S.E. 212, 
178 N.C. 574. 

Sale prior to temunation. of repleviu 
suit 

Where mortgagee instituting re- 
plevin action to foreclose mortgage 
obtains possession of property by 
filing replevin bond, sale thereof at 
foreclosure sale prior to determina- 
tion of* issues entitles defendant to 
damages by way of cross petition in 
same action, or by set-off against 
mortgage debt to extent of reason- 
able market value of property, if it 
is less than debt and not merely for 
the amount for which the property 


was sold.—Tingley v. Smith, 72 P.2d 
729. 181 Okl. 84—Scott v. Standridge. 
245 P. 591, 117 Okl. 111—Mid-Con- 
tinent Motor Securities Co. of Tulsa 
V. Art Harris Transfer & Storage Co. 
of Muskogee, 223 P. 130, 97 Okl. 139 
—Salisbury v. First Nat. Bank, 221 
P. 444, 99 Okl. 138. 

Liability for conversion see supra § 
215, 

29. Ky.—^Hawkins Furniture Co. v. 
Morris, 137 S.W. 527, 143 Ky. 738. 

11 C.J, p 717 note 72, 

30. Ohio.—Clark v. Studebaker Cor¬ 
poration of America, 171 N.E. 602, 
35 Ohio App. 54. 

11 C.J. p 717 note 69. 

Wroagful foreclosure essential 
Actions for wrongfui foreclosure 
of chattel mortgage, and conspiracy 
to defraud, cannot be maintained, in 
absence of illegality or wrongfui 
acts in foreclosure proceedings.—^An- 
toine V, Commonwealth Trust Co., 
165 N.E. 12. 266 Mass. 202. 

Bad faith 

Mortgagee, who in *collusion with 
another with intent to defraud mort¬ 
gagor takes possession and sells 
property under clause in mortgage 
authorizing him to do so whenever 
he feels himself 'insecure, does not 
act in good faith.—Wettlin v. Jones, 
234 P. 515, 32 Wyo. 446, rehearing de- 
nied 236 P. 246, 236 P. 247, 32 Wyo. 
446. 

Conspiracy to cause defatUt 
If default or conditions that caus¬ 
ed mortgagee to feel insecure were 
brought about by him in collusion 
or conspiracy with third person, fore¬ 
closure following default was unlaw- 
ful act.—^Wettlin v. Jones, supra. 
Oourt prooess reguired 
Chattel mortgagee who had sold 
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summarily, Instead of by court 
process, cotton covered by chattel 
mortgage was properly charged with 
loss resulting from temporarily de- 
pressed market.—Stedham v. Swift 
& Co., C.C.A.Ga., 79 P.2d 648. 
Fayment 

Payee of mortgage note, pledged 
to him as collateral security for note 
secured by lien on crop, from pro¬ 
ceeds of sale of which payee’s ad- 
vances to make crop were repaid, 
shoiild not have sued out execution 
on mortgage and note secured there- 
by, in absence of proof that note was 
repledged to him as security for sub- 
sequent advances or indebtedness.— 
Polito V. Perraro, La.App., 155 So. 
477. 

31. Wis..—Banking Commission of 

Wisconsin v. Ray, 253 N.W. 556, 

214 Wis. 433. 

Person entitied 

Mortgagor’s wife, who signed as 
mortgagor with him, being a person 
personally liable for the indebted¬ 
ness, is entitied to statutory liquidat¬ 
ed damages for failure of the mort¬ 
gagee to give her notice of the sale 
of his intention to take the property 
and for failure to file an affidavit 
giving the details of the sale.—Bank¬ 
ing Commission of Wisconsin v. 
Ray, supra. 

Knowledge of sale 

The fact that the mortgagor ob- 
tained knowledge of the terms, con¬ 
ditions and name of the purchaser 
of the mortgaged chattels after the 
sale will not constitute a defense to 
an action for the statutory penalty 
for failure of the mortgagee to give 
the mortgagor such Information 
within a specified time after the sale. 
—McMahel v. Smith, 258 IlLApp. 53. 
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owned no part of the mortgaged property cannot 
complain of a wrongful foreclosure.32 However, 
it has been held that in those jurisdictions in which 
the mortgagee is regarded as having an absolute 
legal tiytle after default and possession taken, and 
in which the procedure at law and in equity is dis¬ 
tinet, the mortgagor's only remedy for a wrongful 
foreclosure sale is by a bili in equity for redemp- 
tion with an accounting for the reasonable value of 
the property if it is injured 'or destroyed or is for 
any reason unavailable for redemption.33 So, 
where the mortgagee is rightfully in possession, he 
cannot, while the mortgage remains unredeemed, be 
charged as for a conversion by reason of any ir- 
regiilarity in the subsequent proceeding for sale.34 
Where the provisions of the statute or mortgage 
as to sale are not substantially complied with and 
have not been waived, the mortgagor is entitled to 
have the value of the property applied to the mort¬ 
gage debt and, if the value exceeds the debt, to 
recover the difference from the mortgagee the 
purchaser becomes subrogated to all the rights of 
the mortgagee, and is to be regarded and treated 
as an equitable assignee of the security to secure 
him for the purchase money paid by him and applied 
on the payment of the mortgagor’s debt,3 6 Where 
the mortgagee bids in the property at the sale, the 
mortgagor and the mortgagee stand in the same 
position as before the sale in case the sale is in- 
valid.37 If the mortgagor elects to regard the fore¬ 
closure as invalid he cannot recover the value of 


the property without accounting for the amount 
owing on the mortgage.38 Where the mortgagee 
after bidding in the property credits the amount 
realized on the mortgage debt and then sells the 
property and assigns the remaining portion of the 
debt to the purchaser, the purchaser cannot be re¬ 
garded as a stranger to the mortgage, and in an 
action by the mortgagor against him to recover the 
value of the property the mortgagor is entitled to 
recover only the excess, if any, in the value of the 
property over the indebtedness.39 So, where there 
is an invalid foreclosure and the property is bid in 
by an assignee of the mortgage, he is entitled to be 
credited with the amount paid by him in trover by 
a purchaser of the mortgaged property from the 

mortgagor^® 

The damages should be determined as in an ac¬ 
tion for conversion,^! considered generaily supra § 
226, the measure of damages being the excess of 
the actual value of the property at the time of sale 
over the mortgage debt,^2 the reasonable mar- 

ket rental value of the property during the period 
it was wrongfully held before its sale.'^^ However, 
a mortgagee who obtains possession of the mort¬ 
gaged property under an order of delivery in a re- 
plevin suit and sells it is liable, on the determina- 
tion of the issues in the replevin suit against him, 
for the value of the property at the time of the 
Service of the order of delivery with interest from 
that date and not for damages for detention of the 
property.^^ The market value of the property sold 


32. lowa.—J. I. Case Threshingr 
Mach. Co. V. Van Vors, 180 N.W. 
656, 657, 190 lowa 543, citing Cor¬ 
pus Juris. 

11 C.J. p 717 note 71. 

33. Ala.—Harmon v. Dothan Nat. 
Bank, 64 So. 621, 186 Ala. 360. 

34. Mass.—Murray v. Erskine, 109 
Mass. 597. 

35. Cal.—Helmick v. Holaday, 289 
P. 224, 106 CaLApp. 380. 

Tex.—^Wilson v. Pireinan’s Fund Ins. 
Co., Civ.App., 274 S.W. 176, 179, 
quoting Corpus Juris at length. 
W-Va.—Charleston Milling & Pro-! 
duce Co. V. Craighead, 179 S.B. 69, 
70, 116 W.Va. 194, citing Corpus 
Juris. 

11 C.J. p 717 note 73. 

DelJt net extinguislied 
If mortgagee sells unfairly or ir- 
regularly, the consequence is, not 
that the debt becomes extinguished, 
but that the mortgagor may be .cred¬ 
ited with payment up to the value 
of the property.—Harrison v. Hali, 
145 N.E. 737, 239 N.Y. 61, reversing 
202 N.Y.S. 626, 207 App.Div. 511— 
Goodman v. Schulman, 258 N.Y.S. 
681, 144 Misc. 512. 


Xrrespective of limitations 

In suit on notes secured by chat- 
tel mortgage which mortgagee at- 
tempted to foreclose by public in- 
stead of private sale, as provided, 
bidding olf property for itself, mort- 
gagors were entitled to have value 
of property applied in payment of 
notes as of date when property was 
taken, irrespective of lapse of time 
which would bar a claim for an ex¬ 
cess.—^Nichols & Shepard Co. v. 
Stokes, Mo.App., 196 S.W. 1075. 

36. Ga.—Dutcher v. Hobby, 12 S.E. 
356, 86 Ga. 198, 22 Am.S.R. 444, 10 
L.R.A. 472. 

Okl.—Harril *v. Weer, 109 P. 539, 26 
Okl. 313. 

11 C.J. p 718 note 77. 

37. Okl.—^Nichols & Shepard Co. v. 
Dunnington, 247 P. 353, 118 Okl. 
231. 

11 C.J. p 718 note 78. 

38. Minn.—Berg v. Olson, 93 N.W. 
309, 88 Minn. 392. 

39. Minn.—^Berg v. Olson, supra. 

49. Ga.—Rogers v. Lawrence, 3 S.E. 

559, 79 Ga. 185. 
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41. Mass.—Castro v. Linchitz, 8 N. 
E.2d 744. 

42. Okl.—National Bank of Com- 
merce of Porum v. Jackson, 170 P. 
474, 69 Okl. 93. 

Tex.—Trehan v. Ddnnigan, Civ.App., 
297 S.W. 1102. 

Action by secoad mortgagee 
In an action by a second mortga- 
ges for wrongful foreclosure and sale 
by the flrst mortgagee, the second 
mortgagee is entitled to recover the 
difference between the market value 
of the mortgaged property on the 
day of the foreclosure sale and the 
amount of the flrst mortgagee's lien 
thereon.—Castro v. Einchitz, Mass., 
8 N.E.2d 744. 

43. Tex.—Trehan v. Dunnigan, Civ. 
App„ 297 S.W. 1102. 

Xmproper items 

The value of the property by the 
hour or day or the amount the mort¬ 
gagor could earn per day by using 
it in his occupation is not a proper 
measure of damages for its deten¬ 
tion.—Trehan v. Dunnigan, supra. 

44. Ark.—Neal v. Cole, 223 S.W. 18, 
144 Ark. 547. 
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is to be determined as of the time and place of the 
but should not include its value for use in 
place on the premises where the purchaser does not 
have the right to use it thereon.'^^ 

Motive. If, in the foreclosure proceedings, the 
mortgagee acts wholly within his legal rights, his 
motive in foreclosing the mortgage is unimpor- 
tant.'^'^ 

Private sale. Since, as appears supra § 373, the 
mortgagee in selling the mortgaged property must 
sell it fairly and for an adequate price, a mortga¬ 
gee who sells at private sale is responsible and ac- 
countable for at least the fair and reasonable value 
of the property, regardless of the price actually 
received by him,^8 go that if the property is wrong- 
fully sold at private sale the measure of damages 
is the difference between the price realized and the 
actual value of the property, or the excess of the 
value of the property above the mortgage debt^9 


Election of remedies. If the mortgagee takes 
possession of, and claims title to, the property in 
pursuance of a sale collusively or improperly made 
to himself, the mortgagor can elect to treat the 
sale as valid and hold the mortgagee to account for 
the excess produced over the mortgage debt, or he 
can disregard the sale and proceed for the value of 
the property over and above the debt and interest.^o 
Where the sale is to a third person he may treat the 
sale as invalid and sue the mortgagee for an ac- 
counting and for the value of the property in ex¬ 
cess of the mortgage debt, recovering in no event 
the value of the property without accounting for 
the amount due on the mortgage debt, or he may 
sue the purchaser to redeem the property by ten- 
dering to him a sum sufficient to pay his claim 
against the property.^^’ 

Procedtire. In an action for wrongful foreclo¬ 
sure of the mortgage the general rules of plead- 
ing52 a^nd evidence^^ apply. Similarly in action for 


45i. Mass.—Castro v. Linchitz, 8 N. 
E.2d 744. 

46. Mass.—Castro v. Linchitz, su¬ 
pra. 

47. Mass.—^Antolne v. Common- 
wealth Trust Co., 165 N.E. 12, 266 
Mass. 202. 

48. Ala.—Zadek v. Burnett, 57 So. 
447, 176 Ala. 80. 

49. Mich.—Botsford v. Murphy, 11 
N.W. 375, 376, 47 Mich. 637. 

11 C.J. p 717 note 74. 

50. Ind.—^Lee v. Fox, 14 N.E. 889, 
113 Ind. 98. 

N.Y.—^Davenport v. McChesney, 86 
N.T. 242. 

51. Okl.—^Harrill v. Weer, 109 P. 
539, 26 Okl. 313. 

52. Fetitiou held sufficient 

(1) Petition failing to allege com- 
pliance with all statutory require- 
ments as to notice hefore and after 
sale.—McMahel v. Smith, 258 111.App. 

53. 

(2) Petition, although unsuccess- 
fully attacking foreclosure proceed- 
ing, entitled petitioner to come into 
equity, enjoin proceeding at law, and 
set up his defenses therein, where 
petition showed that defendanfs acts 
prevented petitioner from pursuing 
his remedy at law by affidavit of il- 
legality, although defendant remov- 
ed obstacle to filing of illegality 
after petition was filed, since equity, 
having acquired jurisdiction, will re- 
tain it, and failure to retain juris¬ 
diction would throw cost of suit, 
which defendant compelled petition¬ 
er to file, on petitioner.—Simpson v. 
Jones, 186 S.E. 558, 182 Ga. 544. 
Petition held insufficient 

(1) To state cause of action for 
trespass by reason of removal of 


mortgaged property from petitioner’s 
premises, where foreclosure proceed¬ 
ings wefe not void for any reason 
assigned.—Simpson v. Jones, supra. 

(2) To state cause of action for 
damages for malfeasance, misfeas- 
ance, and nonfeasance in conducting 
auction sale.—^Van Mourick v. Bowie, 
69 P,2d 834, 63 App.D.C. 96. 

(3) In action for statutory penalty 
special plea which shows that the 
property was not taken to,foreclose 
the mortgage is subject to demurrer 
on the ground that the plea amounts 
to the general issue.—^McMahel v. 
Smith, 258 Ill.App. 53. 

Tender of payment 

In action for wrongful seizing 
plaintiff’s business, including prop¬ 
erty used therein and appropriating 
it to defendant's use after inducing 
plaintiff to omit installments on note 
secured by chattel mortgage on 
truck, plaintiff was not bound to 
tender omitted installments in com- 
plaint,—^Kaller v. Spady, 24 P.2d 351, 
144 Or. 206. 

Waiver 

In a proceeding for a statutory 
penalty arising from the failure to 
comply with the statutory require- 
ments as to notice before and after 
sale, a plea purporting to set up a 
waiver of those requirements should 
confess the cause of action alleged 
and then allege matters avoiding the 
efCect thereof.—^McMahel v, Smith, 
258 IlLApp. 53. 

Xssues 

Pleadings did not raise issue Ihat 
foreclosure of chattel mortgages was 
premature.—Stotts V. .Carney, 242 P. 
675, 78 Colo. 472. 

Proof 

As against general issue, plaintiff 
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must prove foreclosure in action for 
statutory penalty.—McMahel v. 
Smith. 258 Ill.App. 53. 

58. Burdeu of proof 

(1) Burden of proving defendant 
mortgagee's bad faith in seizing and 
selling the property was held to be 
on plaintiffs.—^In re Nuccio's Will, 
195 N.Y.S. 593, 202 App.Div. 108—11 
C.J. p 717 note 69 [fj. 

(2) Burden of proving that notice 
of foreclosure sale was not given 
was held to be on plaintiff.—Bailey 
V. Diamond T. Motor Car Co.. 255 
IlLApp. 447. 

(3) Burden is on mortgagee to 
prove that private sale, made con- 
trary to statute and without the 
consent of the mortgagor, was open- 
ly and fairly conducted and that the 
price paid was not so inadequate as 
to raise a presumption of bad faith. 
—Tacker v. Mitchell, 3 Tenn.App. 
495. 

Evidence held admissible 

Evidence tending to show that de¬ 
fendant made no charge for taking, 
keeping, or selling truck, offered as 
tending to show tliat the notice of 
sale was sufficient.—Bailey v. Dia¬ 
mond T. Motor Car Co., 255 Ill.App. 
447. 

Evidence held inadmissible or prop- 
erly excluded 

(1) Where mortgagee relied on 
Waste as justifying foreclosure on 
stock of merchandise and fixtures, 
evidence that store was closed for 
about eleven days, in absence of evi¬ 
dence that any of the mortgaged 
property deteriorated, although part 
of it was perishable.—^^Rosenthal v. 
Newman, 141 N.E. 118, 246 Mass. 389. 

(2) Evidence that plaintiffs work- 
ed hard and tried to do the best they 
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wrongful foreclosure, the general rules of trial ap- 

ply.54 

§ 394. -Title of Purchaser 

Subject to express statutory provisions and the effect 
of notice of Irregularity or fraud to the purchaser, a 
purchaser of mortgaged property sold under a power 
of sale in the mortgage ordinarily obtalns good title 
even though there was an irregularity in the execution 
of the power of saie. 

A sale under a power contained in a chattel mort¬ 
gage ordinarily is not invalidated as against a pur¬ 
chaser for value by an irregularity in the execution 
of the power of sale.^S However, where a statute 
provides that a sale not in conformity with its pro¬ 
visions shall pass no title, it must be given effect in 
accordance with its terms.56 Similarly, one who 
purchases at a private sale, with notice that a pub- 
lic sale is required by the terms of the mortgage, 
takes no title as against the mortgagor and those 
claiming under him;57 and where a mortgage sale 
is conducted in such a manner as to be in fraud 


of creditors, the purchaser, if he participatas in 
such fraud, takes no title.^S Where a tenant in 
common mortgages his interest in personalty, a pur¬ 
chaser of the whole property, with notice of the 
rights of the mortgagor^s cotenants who retain pos- 
session, is liable for conversion.59 

§ 395. - Extinguishment of Lien 

Aithough there is some authority to the contrary, in 
general a valid mortgage is not extinguished by an ir- 
regular sale. 

In some jurisdictions, particularly where a stat¬ 
ute so provides,60 where the mortgagee takes pos- 
session of the property for the purpose of foreclos- 
ing and sells the property without a substantial 
compliance with the statute,6i or the terms of the 
mortgage,62 is extinguished; but the more 

generally accepted rule is that a valid mortgage is 
not extinguished by an irregular sale, and that the 
purchaser succeeds to the rights of the mortgagee.63 
So, where the mortgagee took possession under the 


could in caring for the property, on 
issue under insecurity clause.—In re 
Nuccio's Wm, 195 N.Y.S. 693, 202 
App.Div. 108. 

<3) That foreclosing mortgage of 
restaurant equipment put mortgagor 
out of business, on question of bad 
faith or of special damage.—^Loza v, 
Osmola,' 181 N.E. 125, 279 Mass. 220. 

Evidence held sufflcient 

(1) To warrant finding of con- 
spiracy, between mortgagee and third 
person to foreclose mortgage on 
laundry equipment, and to deprive 
mortgagors, absent from state, of 
their intersest therein.—^Wettlin v, 
Jones, 234 'p. 515, 32 Wyo. 446, re- 
hearing denied 236 P. 246, 236 P. 247, 
32 Wyo. 446. 

(2) Bvidence held sufficient for 
submission to jury on question of 
whether mortgaged automobile on 
which there was default in payment 
under mortgage was fairly sold.— 
Clark V. Studebaker Corporation of 
America, 171 N.E. 602, 35 Ohio App. 
54. 

(3) Evidence that horse and wagon 
were wrongfully taken from owner 
when needed to make crop and sold 
under execution on mortgage and 
note secured thereby established 
damages.—^Polito v. Ferraro, Ija.App., 
155 So. 477. 

Evidence held insnfficient 

(1) To support finding that de¬ 
fendant had no occasion to deem se- 
curity unsafe.—In re Nuccio's Will, 
195 N.Y.S. 593, 202 App.Div. 108. 

(2) To Show fraud or deceit in 
foreclosure ' of chattel , mortgage 
which provided that mortgagee cquld 
sell mortgaged sheep at any time 
he felt himself unsafe and insecure. 


—^Ramstetter v. MacGinnis, 68 P.2d 
454. 100 Colo. 494. 

(3) To Show conspiracy to commit 
wrongful act.—^Antoine v. Common- 
wealth Trust Co., 165 N.E. 12, 266 
Mass. 202. 

(4) Small number of bidders, pos- 
sibly inadequate sum from sale, and 
failure to give notice by publication, 
where option to give written notice 
existed, is insufficient to show bad 
faith in foreclosing chattel mortgage. 
—lioza V. Osmola, 181 N.E. 125, 279 
Mass. 220. 

(5) Certificafis filed after foreclos- 
sure sale by purchaser of property, 
in connection with the formation of 
a new Corporation which stated the 
value of the property purchased to 
be an amount more than twice the 
sale price, is insufficient to show bad 
faith or negligence in foreclosing 
mortgage.—Antoine v. Common- 
wealth Trust Co., supra. 

54. Instmctions 

(1) Refusal to instruet to find for 
defendants if plaintiff did not tender 
omitted installments before foreclo¬ 
sure, after receiving defendants' at- 
torney’s letter that he was instructed 
to foreclose, is not error where de¬ 
fendant induced plaintiff to omit 
payments on mortgage.—^Kaller v. 
Spady, 24 P.2d 351, 144 Or. 206. 

(2) Instructions held erroneous.— 
See Howard v. Hartman Purniture & 
Carpet Co., 208 111.App. 562. 

55w Mass,—^Wasserman v. McDon- 
nell, 76 N.E. 959, 190 Mass. 326. 
Tex.—^Lee C. Moore & Co. v. Jarecki 
Mfg. Co., Civ.App., 82 S.W.2d 1002, 
error refused. 
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56. S.D.—^Edmonds v. Riley, 90 N. 
W. 139, 15 S.D. 470. 

11 C.J. p 718 note 85. 

57. Dak.—Everett v. Buchanan, 6 N. 
W. 439, 8 N.W. 31,*2 Dak. 249. 

Second mortgagee 
Where first chattel mortgagee 
takes property without mortgagor's 
objection and sells without foreclos¬ 
ing mortgage in legal manner, pur¬ 
chaser takes subject to second mort¬ 
gage recorded prior to sale, and, 
after default, second chattel mortga¬ 
gee may sue purchaser at sale by 
first chattel mortgagee not comply- 
ing with statutes, for possession to 
foreclose mortgage.—Parks v. 
Thompson & Wilkerson, 264 P. 607, 
129 Okl. 256. 

58. Kan.—Collingsworth v. Bell, 43 
P. 252, 56 Kan. 338. 

59. N.Y.—^Van Doren v. Balty, 11 
Hun 239. 

60. Itt Wisconsin, by virtue of stat¬ 
ute, if the property is sold without 
proper notice to the mortgagor, or 
without filing an affidavit giving de- 
tails of sale, the debt is deemed paid 
and the mortgage canceled.—Bank- 

‘ ing Commission of Wisconsin v. Ray, 
253 N.W. 556, 214 Wis. 433. 

61. Cal.—Metheny v. Davis, 290 P. 
91, 107 Cal.App. 137. 

’11 C.J. p 707 note 9, p 718 note 89. 

62. Cal.—Metheny v. Davis, supra. 
66. Mont.—^A. H. Averill Machinery 

Co. V. Freebury Bros., 198 P. 130, 
131, 59 Mont 594, citing Corpus 
Juris. 

Tenn.—Tacker v. Mitchell, 3 Tenn. 
App. 495. 

11 C.J. p 718 note 90. 
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terms of his mortgage at the time o£ its execution, 
he does not lose his right to possession through the 
invalidity of a foreclosure sale at which he became 
the purchaser.^4 Further, a void foreclosure does 
not affect the title acquired by the mortgagee on 
breach of condition by the mortgagor.^s Flowever, 
the proceeds of a fraudulent sale for an inadeqiiate 
price by a prior mortgagee will be treated as a vol- 
untary payment in satisfaction of the prior mort- 
gagee^s lien, which leaves the lien of the subsequent 
mortgagee unimpaired.^6 

§ 396. - Setting Aside Sale 

Although a sale properly made under a mortgage 
wlll not be set aside, if it is prematurely made or is 
characterized by fraud or oppression it may be set aside. 
On a resaie the purchaser at the first saie is entitied to 
bid and to appiy on the purchase price the amount paid 
by him on the first sale. 

A sale under a mortgage will not be set aside in 
equity, where the terms of the power of sale are 
pursued and no fraud or oppression is shown; but 
a sale which is prematurely made, or which is char¬ 
acterized by fraud or oppression, j^ay be set aside. 
If a sale was under a trust deed, it can be set aside 
only by a direct proceeding in a court of equity.®^ 
Where a sale* on foreclosure is set aside and a re¬ 
saie ordered, the purchaser at the invalid sale should 
be permitted to bid at the resaie, and to appiy on 
the purchase price as much of the sum paid by him 
on the first purchase as remained after deducting 
what he received from sales of the property while 
in his hands.^^ 

§ 397. -Waiver of Irregularities 

A mortgagor or those holding under him, Including 


a subsequent mortgagee, may waive Irregularities in the 
foreclosure and sale of the mortgaged property. 

If the mortgagor knowingly consents to, partici- 
pates in, or ratifies a wrongful sale of the mort¬ 
gaged property,*^® as where he purchases from the 
mortgagee a part of the chattels, which the lat- 
ter had bought at the sale, or accepts from the mort¬ 
gagee a voluntary payment of the difference be- 
tween the amount of the debt and what the mortga¬ 
gee realized from the chattels purchased at the 
sale,*^! all irregularities are waived and the sale is 
equivalent to a foreclosure in proper form. How- 
ever, it has been held that it is not a waiver that 
the mortgagor is present at the sale without object- 
ing ,'^2 or assents to a credit of the amount realized 
at the sale,*^^ or accepts the surplus proceeds of the 
sale from the mortgagee,or that he made no ob- 
jection to the removal of the property and pointed 
put its location.’^^ The purchaser may also be pre- 
cluded by his conduct from attacking the validity 
of the sale,*^® and as between the junior and the 
senior mortgagee, the former may be estopped to 
object to the invalidity of the sale.'^'^ The mere 
fact that the mortgagor requested additional time 
after the sale in which to make redemption does 
not constitute a ratification of an illegal sale.*^^ A 
second chattel mortgagee who through agents par- 
ticipates in the sale under the first mortgage is es¬ 
topped to dispute the title acquired at the sale, even 
though the holder of the first mortgage is the pur- 
chaser.'^^ It is not necessary that a mortgagor chal- 
lenging the validity of the foreclosure bring his ac- 
tion for relief prior to the sale.^0 


64. Mont.—James v. Speer, 220 P. i 
535, 69 Mont. 100. 

Utah.—^Park v. Parsons, 37 P. 670, 
10 Utah 330. 

Morf;g‘a^ed has rigrhl; to replevy 
property from stranger<—^A. H. 
Averill Machinery Co. v. Preebury 
Bros., 198 P. 130, 69 Mont. 594. 

65. Or.—^Jennings v. Weinberger, 
146 P. 1087, 75 Or.-556. 

0S. N.Y.—Felis V. Globe Candle Co., 
300 N.T.S. 659, 253 App.Div. 729. 

67. Ala.—Henderson Law Co. v. 
Wilson, 49 So. 845, 161 Ala. 504. 

Xn absence of evidence in record, 
court cannot say that setting aside 
sale was improper for not requiring 
mortgagor to pay amount due.—Ka- 
,palos V. Ganes, 242 111.App. 302. 

6 !Bb Mo.—Haeussler ' v. Missouri 
Glass Co., 52 Mo. 452. 

6 ®. Mich.—Smitton v. Seihert, 99 N. 

W. 381, 136 Mich. 410. 

70. Mo.—Berry v. Cobb, 20 S.W.2d 
296, 223 Mo.App. 934. 


N.J.—Mausert v. Mutual Distribut- 
ing 90 ., 104 A. 203, 92 N.J.Law 190. 
11 C.J. p 717 note 70, p 718 note 1 . 

lutervention under statute is suf¬ 
ficient to reclaim property from il¬ 
legal chattel mortgage sale.—Bx- 
change Nat. Bank v. Palace Car Co., 
1 La.App. 307. 

Mode of assent to sale 

( 1 ) Assent may be express.— 
Nance v. King, 101 S.B. 212, 178 N. 
C. 574. 

(2) Assent may be implied.—Reed 
V. Byrnes, 169 So. 576, 185 La. 569. 

Statntory penalty 
Where mortgagor consented to the 
sale of mortgaged property under 
chattel mortgage, mortgagor could 
not recover penalty on the mortgage 
notes being held void, under St.l915 
§ 2316c, the taking not being hostile 
to mortgagors.—Jones v. Brandt, 181 
N.W. 813, 173 Wis. 539. 

71 ; N.J.—Mausert v. Mutual Dis- 

1048 


tributing Co., 104 A. 203, 92 N.J- 
Law 190. 

72. Mich.—Canning v. Harlan, 15 N- 
W. 492, 50 Mich. 320. 

73. N.Y.—Mumford v. Crouch, 40 N.. 
Y.S. 878, 8 App.Div. 529, affirmed 
49 N.B, 1100, 154 N.Y. 737. 

74. Mass.—Bennett v. Bailey, 22 N- 
B. 916, 150-Mass. 257. 

11 C.J. p 719 note 5. 

75. Wis.—^American Hardware Co. v. 
Moore, 187 N.W. 996, 177 Wis. 190. 

76. Neb.—Undeland v. Stanfield. 73 
N.W. 459. 53 Neb. 120. 

11 C.J. p 719 note 6. 

77. lowa.—Tollerton, etc., Co. v. An- 
^ derson, 78 N.W. 822, 108 lowa 217. 

11 C.J. p 719 note 7. 

73. Minn.—State Bank of Loretto v. 
Loose, 269 N.W. 399, 198 Minn. 222. 

79. Mo.—^Weber Impl. Co. v. Dunard, 
120 S.W. 608, 140 Mo.App. 476. 

80. Idaho.—Gropp v. Huyette, 208 P. 
848, 35 Idaho 683. 
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§ 398. In General 

Generally, actions to foreclose mortgages are cogniza- 
bJe in equity. 

A mortgage may be foreclosed by action, even 
though it does not contain a power of sale.^i 

While the form of procedure is sometimes regu- 
lated by statutes,^^ under which.an ordinary fore- 
closure proceeding is sometimes made an action at 
law,^2 proceedings to foreclose a mortgage are prop- 
erly cognizable in equity,^4 a question belonging 
thereto being presented,S5 as where there are suc¬ 
cessive encumbrances and the court may trans¬ 
fer such cause from the law to the equity side of 
the docket of its own motion.S7 The fact that a 
remedy at law exists, unless such remedy is ade- 
quate, will not debar equitable relief of this na¬ 
ture,but, where the legal remedy of foreclosure 
is adequate, a mortgage cannot be foreclosed in eq- 
uity.S^ A defendant cannot, by demanding legal 
damages, divest the court of equitable jurisdiction 
to foreclose.^® 


Although it has been held that, if a mortgage 
fails to express the intention of the parties, it 
should be reformed in some tribunal having juris¬ 
diction to grant such relief before attempting to 
foreclose it,^^ a mortgage may be foreclosed by a 
suit in equity without a separate suit first being 
brought to reform the mortgage so as to correct a 
mistake in the description of the indebtedness se- 
cured, the reformation being granted as part of the 
relief in the foreclosure suit if the pleadings justi- 
fy it,92 and, where a note secured by the mortgage 
is not paid or discharged, although returned to the 
maker by mistake, the holder may foreclose accord- 
ing to the terms of the mortgage without prelimi- 
nary action in equity.^^ However, a verbal agree- 
ment to execute a mortgage cannot be enforced by 
a suit seeking specific performance and foreclo- 
sure.^^ 

Nature of proceeding, A foreclosure suit in its 
usual form is partly an action in rem, for the sei- 
zure and sale of the property, and partly an action 


81. Tex.—Bailey v. Cui ver, Civ.App., 
175 S.W. 1083. 

8i2. Ky.—Cartwright v. C. I. T. Cor¬ 
poration. 70 S.W.2d 388, 253 Ky. 
690. 

11 G.J. p 719 note 10, 

Mortgragor olbtaining possession by 
order of delivery 

Where mortgagor obtained posses¬ 
sion of automobile by order of de¬ 
livery before mortgagee repossessing 
it had reasonable time to dispose of 
it, court should have adjudged en- 
tire case and procedure prescribed for 
enforcement of liens and application 
of proceeds of judicial sale was ap- 
plicable.—Cartwright v. C. I. T. Cor¬ 
poration, supra. 

Bevival by short order proceeding 
Where a mortgage foreclosure pro¬ 
ceeding is void ab initio, it cannot 
be revived by a short order proceed¬ 
ing for a sale of the property as pro- 
vided by statute.—Bacon v. Hanes- 
ley, 97 S.B. 101, 22 Ga.App. 704. 

83. Mo.—^Nichols & Shepard Co. v. 
Stokes, App., 196 S.W. 1075. 

11 C.J. p 720 note 17. 

84. Ala.—Hanson v. Luther, 156 So. 
. 771. 229 Ala. 256—J. R Butler & 

Co. V. A. G. Henry & Co., 79 So. 
630, 202 Ala. 155—Tucker v. 

Pilcher, 75 So. 171, 199 Ala. 609. 
Ark.—McKinney v. New Rocky 

Grocery Co., 3 S.W.2d 295, 176 Ark. 
463. 

Mo.—S. F. Bowser & Co. v.> Hartr 
nett, 273 S.W. 420, 217 Mo.App. 147 
—Schloss V. Dattilo, 198 S.W. 1137, 
197 Mo.App. 656—^Nichols & Shep¬ 
ard Co. V. Stokesi App., 196 S.W. 


1075—Commerce Trust Co. v. 
White, 158 S.W. 457, 172 Mo.App. 
637. 

S.C.—Judson Mills v, Norris, 164 S. 

R>919, 166 S.C. 422. 

Utah.—Consolidated Wagon & Ma- 
chine Co. v. Kay, 21 P.2d 836, 81 
Utah 595. 

11 C.J. p 719 note 11. 

Altemative aspects 
A bili may have equity to fore¬ 
close a mortgage on land and person- 
alty, even though treated as a chat- 
tel mortgage because of ambiguity 
in the description of the realty, al¬ 
though it seeks a reformation of 
such description.—^Reeves v. Thomp¬ 
son, 142 So. 663, 225 Ala. 204, citing 
Corpus Juris. 

Not special proceeding 
A mortgage foreclosure suit is an 
equitable action and not a special 
proceeding.—Schmaling v, Johnston, 
13 P.2d 1111, 54 Nev. 293, affirmed 27 
P.2d 1059, 55 Nev. 164. 

Inherently a matter of equity juris¬ 
diction 

In the absence of any controlling 
statute the foreclosure of a mort¬ 
gage is inherently a matter of equity 
jurisdiction,—McCormick v. Hartley, 
6 N.R 357, 107 Ind. 248. 

Issue of law 

An action to foreclose a mortgage 
is a suit in equity and cannot be 
transformed into an action at law by 
merely raising an issue of law as a 
defense.—Gresens v. Martin, 145 N. 
W. 823, 27 N.D. 231. 

85. Mo.—Schloss v, Dattilo, 198 S. 
W. 1137, 197 Mo.App. 656. 
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8S. Mo.—S. P. Bowser & Co. v. 
Hartnett, 273 S.W. 420, 217 Mo. 
App. 147. 

11 C.J. p 719 note 12. 

87. Ky.—Jones v. Jones, 112 S.W. 
650, 33 Ky.L. 1036. 

88. Ala.—Ingram v. Roberts, Euther 
& Co., 140 So. 369, 224 Ala. 314. 

Kan.—Tri-State Auto Supply Co. v. 

Cochran, 250 P. 283, 121 Kan. 825. 
11 C.J. p 719 note 14. 

89. Ala.—Leeth Nat. Bank v. Elrod, 
172 So. 104, 233 Ala. 340. 

Me.—Gallagher v. Aroostook Federa- 
tion of Farmers, 197 A. 554. 

11 C.J. p 720 note 15. 

Property in hands of defendant 
Where creditor is secured by mort¬ 
gage which passes legal title to him, 
he has adequate remedy at law, and, 
unless he can show that trust prop¬ 
erty or some part thereof is in hands 
of defendant, so that processes of 
court may reach property itself, or 
some part thereof, and foreclose 
thereon, courts of equity will not 
intervene.—Leeth Nat. Bank v. El¬ 
rod, 172 So. 104, 233 Ala. 340. 

90. Mont.—Clark v. Baker, 9 P. 911, 
6 Mont. 153. 

91. N.Y.—^Weisl v. James, 120 N.Y. 
S. 47. 

92- Wash.—^Pirst Nat. Bank v. Op- 
penheimer, 212 P. 164, 123 Wash. 
290. 

93. Mo.—Goodin Mercantile Co. v. 
Organ, App., 186 S.W. 589. 

94. Ind.—Baddeley v. Patterson, 78 
Ind. 167. 
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in personam, for the ascertainment of the debt of 
the mortgage debtor, and obtaining a personal judg- 
ment against him,95 ^^d, wbere no personal judg- 
nlent is sought, a suit to foreclose a mortgage is 
essentially a proceeding in rem.^® However, a 
suit on a note and for foreclosure of a mortgage 
securing it has been held not a proceeding in rem, 
the foreclosure of the lien being merely incidental 
to the Principal obligation.^'^ 

§ 399. Conditions Precedent 

It !s sometimes a condition precedent to an action to 
foreclose a mortgage that the mortgagee make a demand 
for the amount due, file a notice of the intended fore¬ 
closure, file or deliver a verifled statement of the ac- 
count, or that a certain percentage of the mortgagee 
bondhoiders request a foreclosure. 

A statute requiring a demand, where it relates 
'only to summary foreclosure by notice and sale, is 
not applicable to foreclosure by action 8 and after 
a breach of the conditions of the mortgage, where- 
by the right to an action to foreclose the same ac- 
crues, no demand is necessary as a preliminary to 
the suit;9® but, where it is sought to foreclose a 
chattel mortgage, given to secure the payment of 
a note due on demand, the note and mortgage are to 
be considered and construed together, and a pre- 
vious demand for payment is necessary.^*- 

In some jurisdictions a notice of the intended 
foreclosure must be recorded in a prescribed place 
and within a certain time, in order to. foreclose a 
mortgage by action.2 The notice need not be in- 
dexed, however,^ nor is it necessary to record the 
notice, if the mortgage is valid without being re- 
corded.^ 

A mortgagee need not- remove the property from 
the building in which it is installed, thus destroy- 
ing its value in a substantial part in order merely 
to foreclose the* mortgage.5 The jurisdiction of 
the court to render judgment is not conditioned on 


plaintiff^s taking possession of the property under 
a warrant of seizure, notwithstanding such seizure 
is authorized by statute.® 

Where a mortgagee procured an execution sale 
of chattels under a personal judgment on notes se- 
cured by a mortgage, he must refund the sale price 
with interest to the purchaser as a condition pre¬ 
cedent to foreclosure of a mortgage on such chat- 
tels.*^ 

Ascertainment or statement of amount due. A 
statute requiring the mortgagee to make and de¬ 
liver to the mortgagor a verified statement of his 
account, showing each item, etc., has been held not 
applicable where the debt secured is a note on 
which no payment has been made;^ nor is it ap¬ 
plicable where the chattel mortgage is additional 
security to a note secured by a mortgage on land, 
where the land is foreclosed leaving a deficiency,^ 
and such a requirement may be waived.^o 

It is not a condition precedent to an action to 
foreclose a mortgage, given to secure the perform- 
ance of a contract, that the damages for breach of 
the contract should be ascertained, the foreclosure 
necessarily involving a determination as to the 
amount for which it should be awarded.^i 

Request by bondhoiders. A provision that a 
foreclosure shall not be had until a certain portion 
of the mortgagee bondhoiders so request does not 
render the mortgage void.l2 

§ 400. Defenses 

Generali/, anything tending to defeat the mortga- 
gee’s right to foreclose may be set up as a defense to 
an action to foreclose, and in proper cases the mortgagor 
may Interpose a set-off or counterclaim. 

In the absence of an estoppel,!^ anything tending 
to defeat the mortgagee’s right to foreclose may 
be shown in defense to an action to foreclose.^^ 
For example, it may be shown that the mortgagee 
is estopped to foreclose,!^ that the mortgage debt 


95. Ala.—Hali v. Milligan, 128 So. 

438, 221 Ala. 233, 69 A.L.R. 618. 

90. Ala.—Hali v. Milligan, supra. 

97. Ariz.—Sargent v. Sarival Stor- 
age Co., 236 P. 468, 28 Ariz. 152. 

98. Idaho.—Colorado Nat. Bank of 
Denver v. Meadow Creek Live 
Stock Co., 211 P. 1076, 36 .Idaho 
609. 

99. Ga.—Willis v. Jeiferson, 75 Ga. 
743. 

11 C.J. p 720 note 26. 

1. 111.—Slingo V. Steele-Wedeles Co., 
82 Ill,App. 139. 

2. Mass.—Reade v. Woburn Nat. 
Bank, 97 N.E. 773, 211 Mass. 320. 

11 C.J. p 720 note 28. 

3. Mass.—Burtis v. Bradford, 122 

Mass. 129. I 


4. Mass.—^Frost v. George, 63 N.E. 
888, 181 Mass. 271—Taber v. Ham- 
lin, 97 Mass. 489, 93 Am.D. 113. 

5. Wash.—^Pollock v. Ives Theatres, 
24 P.2d 396, 174 Wash. 65. 

6. N.D.—'Workman v. Salzer Lum- 
ber Co., 1^9 N.W. 769, 51 N.D. 280. 

7. Ohio.—Haueisen v. Szalay, 169 N. 
E. 602, 33 Ohio App. 350. 

8. Ark.—^Pord Hardwood Lumber Co. 
V. Bryant, 13 S.W.2d 1, 178 Ark. 
807—Perry County Bank v. Ban- 
kin, 84 S.W. 725, 73 Ark. 589. 

9. Ark.—^Van Pelt v. Russell, 203 
S.W. 267, 134 Ark. 236. 

10. Ark.—Haffke v. Hempstead 

County Bank & Trust Co., 263 S.W. 
395, 165 Ark. 158. 
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11. Wash.—Hopkins v. Crane, 97 P. 
772, 50 Wash. 636. 

12. Mo.—Hasbrouck v. Rich, 88 S. 
W. 131, 113 Mo.App. 389. 

13. Tex.—^Peyton v. Sturgis, Civ. 
App., 202 S.W. 205. 

Wash.—Lee v. Swanson, 69 P.2d 824, 
190 Wash. 580. 

14. Tex.—^Wilson y. Wilson, Civ: 
App., 21 S.W.2d 1084. 

11 C.J. p 721 note 43. 

Laches in foreclosiug held no de- 
fense.—^Vilbig v. Paison, Tex.Civ. 
App., 296 S.W. 669. 

ISi. Tex.—^Wilson v. Wilson, Civ. 

App., 21 S.W.2d 1084. 

11 C.J. p 721 note 4*4. 

Estoppel not shown 

(1) Where a mortgagee agreed, "in 
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has been discharged,^^ or that the mortgage is in- 
valid for nondelivery or for lack of acceptance by 
the mortgagee,!'^ for want or failure of consider¬ 
atiori,or for fraud.i9 

It is no defense that the mortgagee has violated 
collateral promises to the mortgagor,20 or that the 
goods covered by the mortgage did not corresporid 
with the samples shown defendant,or that the 
chattel mortgage erroneously set up the giving of 
two instead of a single note to secure the debt;22 
and a mortgagee of crops has been held not barred 
from foreclosing his mortgage by the mortgagor's 
want of title to the land and title outstanding in a 
third person not a party to the suit.23 

A settlement of the controversy by the mortgagor 
and the mortgagee will not bind other nonconsent- 
ing parties to the foreclosure suit.24 Personal de¬ 
fenses can be interposed only by those whom they 
concern.25 Also, the junior mortgagee cannot 
make defenses to the foreclosure of the senior mort¬ 
gage, unless the matters set up in some way con- 
cern his rights.26 In a proceeding by an assignee 
to foreclose the mortgage, ali defenses which might 
have been urged against the mortgagee may be set 
up against his assignee.27 

Set-off and counterclaim. In the absence of stat- 
utory provisions to the contrary, the mortgagor may 
generally offset against his indebtedness whatever 
damages he has sustained which have arisen out 


of the transaction involved.28 While, in some ju- 
risdictions, sometimes by virtue of statutory provi¬ 
sions, a claim for conversion has been held not a 
proper counterclaim in an action to foreclose a 
chattel mortgage,“9 in other jurisdictions the con¬ 
trary rule prevails.3^ However, an injury to the 
credit of the mortgagor by the mortgagee’s act, 
without right, in causing the property to be trans- 
ferred to the mortgagee has been held not to con¬ 
stitute a basis for the recovery of damages by way 
of counterclaim; nor can the mortgagor counter¬ 
claim for speculative damages because of such 
act^l A counterclaim for damages resulting from 
the commencement of the action, by taking over the 
property in the course of the suit, and by threats 
of suit, has been held improper as not existing at 
the commencement of the action.32 

§ 401. Jurisdiction and Venue 

Generally an action to foreclose a mortgage may be 
brought in any court having equitable powers which has 
jurisdiction over the person of the mortgagor, provided 
the court has cognizance of such proceedings; and the 
statutes as to the venue of the action must be complied 
with. 

A mortgage may be foreclosed by an action in a 
court of record;^^ and an equitable action to fore¬ 
close a mortgage may be brought in any court with 
equity powers which has jurisdiction over the per¬ 
son of the mortgagor without regard to the locus of 
the mortgaged property,24 even though it is in a 


consideratiori of this agreement, and 
what hereafter follows, to withdraw 
foreclosure proceedings,” etc., fol- 
lowed by a covenant on part of mort¬ 
gagor to use beer of mortgagee in 
a certain city, he was not estopped 
from subsequently proceeding with 
the foreclosure, where mortgagor 
failed to use mortgagee’s beer as 
agreed.—Mission Brewing Co. v. 
Rickert, 179 P, 720, 39 Cal.App. 668. 

(2) Holder of mortgage is not es¬ 
topped from seeking foreclosure 
against defendants converting mort¬ 
gaged live stock by having recovered 
against another for foreclosure of 
same property.—^Wilson v. Wilson, 
Tex.Civ,App., 21 S.W.2d 1084. 

16. Alaska.—Harry Gong & Co. v. 
Mt. Baker Packing Co., 7 Alaska 1. 

11 C.J. p 721 note 45. 

Prior taking and sale 
Plaintiff’s act of taking possession 
and proceeding to sell mortgaged 
chattel without reasonable cause is 
ground of defense to foreclosure un¬ 
der insecurity clause.—Harry Gong 
& Co. V. Mt. Baker Packing Co„ su¬ 
pra. 

17. Tex.—^Whitaker v. Sanders, Civ. 
App., 52 S.W. 638. 


18. Ga.—Smith v. Walker, 18 S.B. 
830, 93 Ga. 252. 

11 C.J. p 721 note 47. 

19. Or.—Smith v. Aplanalp, 267 P. 
1070, 126 Or. 213. 

11 C.J. p 721 note 48. 

20. Ark.—Robards v. Cooper, 16 
Ark, 2S8. 

11 C.J. p 721 note 49. 

21. N.Y.—Wallace v. Leoni, 104 N. 
Y.S. 392. 

11 C.J. p 721 note 50. 

22. Tex.—Bailey v. Culver, Civ. 
App., 175 S.W, 1083. 

23. Ga.—Chatham Chemical Co. v. 
Vidalia Chemical Co., 136 S.E. 62, 
163 Ga. 276. 

24. N.Y.—Shepard, etc., Lumber Co. 
V. Hurd, 66 N.Y.S. 766, 55 App.Div. 
627, 8 N.Y.Ann.Cas. 264. 

25. U.S.—^New York Cent. Trust Co. 
V. Worcester Cycle Mfg. Co., C.C. 
Mass., 110 F. 491. 

11 C.J. p 721 note 53. 

26. Cal.—Schehr v. Berkey, 135 P. 
41, 166 Cal. 157. 

11 C.J. p 721 note 54. 

27. 111.—Christoffel v. Lee, 153 111. 
App. 395. 

Equities and defenses between orig- 
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inal parties generally see supra § 
322. 

28. Idaho.—West v. Prater, 67 P.2d 
273, 57 Idaho 583. 

Breach of warranty 

In replevin action to foreclose 
mortgage on chattels purchased by 
defendant, defendant under general 
denial may prove damages from 
breach of warranty as offset to show 
that plaintif£’s debt to him was equal 
to his debt to plaintiff.—Securities 
Inv. Corporation v. Krejci, 271 N.W. 
287, 132 Neb. 146. 

29. Wash.—^First Nat. Bank v. Fow- 
ler, 102 P. 1038, 54 Wash. 65. 

30. Tex.—^West Texas Utilities Co. 
V. Nunnally, Civ.App., 10 S,W.2d 
391. 

31. Ariz.—Crosby v. Murray, 210 P. 
1046, 24 Ariz, 446. 

32. Mont.—Griffiths v. Thrasher, 26 
P.2d 995, 95 Mont. 210. 

33. N.Y.—^Marcus v. Sherr, 230 N.Y. 
S. 425, 132 Misc. 734. 

34. Ala.—Hali v. Milligan, 128 So. 
438, 221 Ala. 233, 69 A.L.R. 618. 

Utah.—^Bmerson-Brantingham Imple- 
ment Co. v. Giles, 174 P. 181, 53 
Utah 539. 

11 C.J. P 721 note 56. 
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state other than that where the mortgage was ex- 
ecuted.35 xhe action must of course be brought in 
courts having cognizance of such proceedings, and 
in courts of inferior jurisdiction the power must 
have been specially conferred.36 Under some stat- 
utes jurisdiction depends on the value of the prop- 
erty in controversy.^*^ 

Venue. The requirements of the statutes as to 
the venue of the action must be complied with,^^ 
and the pleadings must contain sufficient averments 
of venue.^^ In some jurisdictions it is provided by 
statute that such action must be brought in the 
county where the mortgage is filed,^^ or where the 
notes are payable,^i or where the property is sit- 
uated;^2 even though the statute authorizes 

the suit in the county where the property is situ- 
ated, this does not necessarily confine the foreclo- 
sure proceeding to such venue.'*^ 'The action may 
be brought in the county where defendant may be 
summoned^^ and in a court of equity, notwithstand- 
ing the statute provides for a foreclosure by an 
action at law in the county where the mortgage 
was filed.‘^5 

§ 402, Limitations and Laches 

The plght to foreclose a chattel mortgage may be 
barred after the lapse of the period wlthln which an ac¬ 
tion may be brought for the possession of the property or 
to collect the mortgage debt. 


While it has been held that the mortgagee need 
not foreclose within a certain time after taking pos¬ 
session of the mortgaged chattel on condition bro- 
ken,^® on analogy to the statute of limitations, it 
has been held that the right to foreclose is barred 
after the lapse of the period within which an ac¬ 
tion at law may be brought for the possession of the 
property^*^ or to collect the mortgage debt.^^ Con- 
versely, the mortgagee is not barred by his laches 
in bringing a suit to foreclose, until his right to en- 
force payment of the debt has expired at law^^ 
Where no time of payment is designated, the in- 
debtedness is payable within a reasonable time and 
the mortgage must be foreclosed within a reason¬ 
able time.®^ 

The statutory period does not begin to run until 
the time of forfeiture,^! and not even after the for- 
feiture, as long as the possession of the mortgagor 
is permissive and not adverse to’ the rights of the 
mortgagee.s^ However, it has also been held that 
delay for a shorter time tends to raise a presump- 
tion that the mortgage debt is satisfied.^S Where 
the mortgage is payable by installments, the statute 
does not commence to run until the last installment 
falis due.^^ Where the maker of a note gives a 
chattel mortgage to indemnify a surety and subse- 
quently transfers the property to a Corporation or- 
ganized to take over his business, the statute of lim¬ 
itations does not run in favor of the Corporation, by 


Property temporarily in another 
state 

The passing of title to personal 
property to a mortgagee for breach 
of condition of the mortgage, con- 
firmed by decree of a court of com¬ 
petent jurisdiction, was no less ef¬ 
fective with respect to a locomotive 
engine which constituted a part of 
the property because at the time of 
such passing of title the engine, 
which was in use in the interstate 
business of the mortgagor, chanced 
to be temporarily in another state 
than that of its permanent situs and 
where it was owned, and it was not 
thereafter subject to attachment in 
the foreign state by creditors of the 
mortgagor.—North Carolina Land, 
etc., Co. V. Boyer, Tenn., 191 P. 552, 
112 C.C.A. 162, 39 L.R.A.,N.S., 627. 

35. Fla.—Carter v. Bennett, 6 Fla. 
214. 

11 CJ. p 721 note 57. 

se, Mo.—0’Fallon v. Elliott, 1 Mo. 
364. 

11 C.J. p 721 note 58. 

317. N.Y.—Marcus v. Sherr, 230 N.T. 

S. 425. 132 Misc. 734. 

11 C.J. p 721 note 59. 

3®. Ga.—Brown v. Greer, 13 Ga. 285 
—Guerard v. Polhill, B. M. Charlt. 
237. I 


39. Tex.—^McDaniel v. Staples, Civ. 
App., 113 S.-W. 596. 

40. Or.—Commercial Nat. Bank v. 
Davidson, 22 P. 517, 18 Or. 57. 

41. Tex.—Mathews v. Denison, 1 
Tex.A.Civ.Cas, § 1256. 

11 C.J. p 722 note 63. 

43. Tex.—Barcus v. J.. I. Case 
Threshing Mach. Co., Civ.App., 197 
S.W, 478, dismissed for want of 
jurisdiction. 

Part of property removed 

Under Comp.St. § 6379, providing 
that the mortgage may be foreclosed 
by action in the district court hav¬ 
ing jurisdiction in the county in 
which the property is situated, an 
action to foreclose a mortgage as to 
property partly converted, and re¬ 
moved to a different county, is prop- 
erly brought in the county where the 
remaining property is situated.— 
Berg V. Carey, 232 P. 904, 40 Idaho 
278, 

43. Tex.—McDaniel v, Staples, Civ. 
App., 113 S.W. 596. 

44. Okl.—Widick v. Phillips Petro¬ 
leum Co., 49 P.2d 132, 173 Okl. 325, 
104 A.L.R. 228. 

45. Or.—Commercial Nat. Bank v. 
Davidson, 22 P. 517, 18 Or. 57— 
Jacobs V. McCalley, 8 Or. 124. 
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40. S.C.—General Motors Accept- 
ance Corporation v. Hanahan, 143 
S.E. 820, 146 S.C. 257. 

47. Ark.—^Ewell v. Tidwell, 20 Ark. 
136. 

11 C.J. p 720 note 34. 

4S. Wyo.—Finance Corporation of 
Wyoming v. Commercial Credit Co., 
283 P. 1100, 41 Wyo. 198. 

11 C.J. p 720 note 35. 

49. Ala.—Boyd v. Beck, 29 Ala. 703. 
111.—^IMagerstadt v. Harder, 95 111. 

App. 303, reversed on other grounds 
65 N.E. 225, 199 111. 271. 

Ky.—Hillman v. Morton, 9 Ky.L. 198. 

50. Colo.—Anglo-American Mill Co. 
V. First Nat. Bank, 230 P. 118, 76 
Colo. 57. 

51. Ala.—^Byrd v. McDaniel, 33 Ala. 
18. 

N.C.—Joyner v. Vincent, 20 N.C. 535. 

53. U.S.—Smith v. Woolfolk, Ark., 
5 S.Ct. 1177, 115 U.S. 143, 29 L.Ed. 
357. 

11 C.J. p 720 note 38. 

53. Mich.—Harkness v, Toulmin, 25 
Mich. 80. 

11 C.J. p 720 note 39. 

54. U.S.—^Louisiana Union Bank v. 
Stafford, Tex., 12 How. 327, 13 L. 
Ed. 1008. 
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reason of its holding the propert}’, as against the 
right of the payee to enforce the mortgage,^^ since 
the mere possession and use of the property by the 
Corporation in such case is not inconsistent with 
the terms and legal effect of the mortgage.^® 

Limitaiion as to credits. The lapse of time may 
preclude defendant from settiiig up a claim for al- 

leged credits.57 

§ 403. Parties 

tSenerally, all persons interested fn the mortgaged 
property are proper parties to a foreclosure action; and 
such persons may intervene provided they come wlthin 
the rules, If any, relatlng thereto laid down by statute. 

In a proceeding in equity to foreclose a chattel 
mortgage all persons interested in the property 
should be made parties^S and are proper parties.59 
The original beneficiary in a trust deed is not a 
proper party where he has parted with his interest 
in the deed.^o 

The discussion as to what persons are entitled 
to foreclose a chattel mortgage will be found supra 
§ 355. 

Defendants. The general rule in regard to par¬ 
ties defendant is that all persons against whom the 


mortgagee seeks judgment are necessary parties to 
an action to foreclose,and every person who 
claims a part of the property in his own right and 
holds possession thereof is properly joined as de- 
fendant.62 mortgagor, if he retains an inter¬ 

est in the property, is a necessary party defend¬ 
ant but the mortgagor is not a necessary party 
where he has parted with his entire interest in the 
property,®^ unless it is intended to enforce personal 
liability on the debt against the mortgagor^s or his 
assignee.®® If husband and wife execiited the mort¬ 
gage, the wife is a necessary party and plaintiff 
may join as defendants those liable on different 
notes secured by the same chattel mortgage, even 
though the mortgage is not executed by all of the 
defendants. 

While purchasers of the mortgagor^s equity in 
the chattels mortgaged are not only always proper 
parties,but usually necessary parties as well,''^ it 
has also been held that such a purchaser is not a 
necessary party and it has been held that the 
mortgagee has no duty to make one renting the 
chattels with knowledge of the pending foreclosure 

a party to the action.*^ 2 

Subsequent encumbrancers are proper but not 


55. Tex.—Ferrell-Michael Abstract, 
etc., Co. V. McCormac, Civ.App., 184 
S.W. lOSl, affirmed, Com.App., 215 
S.W. 559. 

58. Tex.—Ferrell-Michael Abstract, 
etc., Co. V. McCormac, supra. 

57. Or.—Gabel v. Armstrong, 171 P. 
190, 88 Or. 84. 

58. Idaho.—Bank of Roberts v. 
Olaveson, 221 P. 563, 38 Idaho 234 
—Bank of Roberts v. Olaveson, 221 
P. 560, 38 Idaho 223. 

N.Y.—Finkenberg v. Levinson, 182 N. 

Y.S. 18, 192 App.Div. 1. ' 

11 C.J. p 722 note 67. 

Mortgagee selling som^ of secured 
notes 

Where chattel mortgagee sells 
some of the notes and assigns entire 
legal interest in mortgage to pur¬ 
chaser, mortgagee would be a “nec¬ 
essary party” in suit to foreclose 
mortgage.—^Abrams v. Brown, 195 A. 
810, 122 N.J.Eq. 563. 

Mortgage of membership iu associa- 
tioa 

Since a membership in the Western. 
Associated* Press can, under its by- 
laws, only be sold to publishers of 
newspapers, and a transfer of such 
membership would not entitle the 
transferee to the privileges of a 
member, unless voluntarily accorded 
him by the association, a bili will 
not be entertained to foreclose a 
mortgage on a certificate of member- 
ship in such association unless the 


association is made a party defend¬ 
ant.—Metropolitan Nat. Bank v. St. 
Louis Dispatch Co., Mo., 13 S.Ct. 944, 
149 U.S. 436, 37 L.Ed. 799, affirming, 
C.C., 36 P. 722. 

59. Idaho.—Bank of Roberts v. 
Olaveson, 221 P, 563, 38 Idaho 234 
—^Bank of Roberts v. Olaveson, 221 
P. 560, 38 Idaho 223. 

11 C.J. p 722 note 68. 

60. Ark.—Howell v. Walker, 164 S. 
W. 746, 111 Ark. 362. 

61. Ala.—Blake v. Anniston City 
Nat. Bank, 73 So. 114, 197 Ala. 611. 

Tex.—^Northwest Engineering Co. v. 
Chadwick Machinery Co., Civ.App., 
93 S.W.2d 1223, error dismissed. 

11 C.J. p 722 note 71. 

62. Idaho,—^Bank of Roberts v. 
Olaveson, 221 P. 563, 38 Idaho 234 
—Bank of Roberts v. Olaveson, 
221 P. 560, 561, 38 Idaho 223, quot- 
ing Corpus Juris. 

N.D.—First Nat. Bank v. Kling, 257 
N.W. 631, 65 N.D. 264. 

Tex.—Carey v. Sheets, Civ.App., 10'9 
S.W.2d 782. 

11 C.J. p 722 note 72. 

Corpus Juris is cited by analogy 
as to the proper parties to an action 
to foreclose a threshing lien in Golly 
V. Kiner, 197 N.W. 883, 884, 50 N.D. 
800. 

63. Idaho.—Bank of Roberts v. 
Olaveson, 221 P. 563, 38 Idaho 234 
—Bank of Roberts v. Olaveson, 221 
P. 560, 38 Idaho 223. 

1053 


Tex.—Holmes v. Klein, Civ.App., 59 
S.W.2d 171, error dismissed. 

11 C.J. p 722 note 73. 

64f. Fla.— J. G. White Engineering 
Corporation v. People’s State Bank 
of Lakeland, 87 So. 753, 81 Fla. 
35. 

Tex.—Smith v. Wall, Civ.App., 230 S. 
W. 759—Smith v. Coburn, Civ. 
App., 222 S.W. 344. , ' - 

Wash.—^Lee v. Swanson, 69 P.2d 824, 
190 Wash. 580. 

11 C.J. p 722 note 74, 

65. Ala.—Tucker v. Pilcher, 75 So. 
171, 199 Ala. 609. 

Wash.—Lee v. Swanson, 69 P.2d 824, 
190 Wash. 580. 

11 C.J. p 722 note 75, 

66. Ala.—Hamilton v. Clancy, 72 So. 
15, 196 Ala. 194, 

67. Fla.—^Daniels v. Henderson, 5 
Fla. 452. 

es. Tex.—Coleman Nat. Bank v. 
Cathey, Civ.App., 186 S.W. 661. 

09. Mich.—Jevas v. Sackos, 220 N. 

W. 769, 243 Mich. 495. 

11 C.J. p 722 note 77. 

70. Wash.—^Bollen v. Wilson Creek 
Union Grain, etc., Co., 156 P. 404, 
90 Wash. 400. 

11 C.J. p 722 note 78. 

71. Mich.—Jevas v. Sackos, 220 N. 
W. 769, 243 Mich. 495. 

72. Tex.—^Poole v. Frank, Civ.App., 
11 S.W.2d 611. 
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necessary parties and the same distinction has 
been made in regard to creditors of the mortgagor 
and Public officers who have seized the mortgaged 
property on execution,*^^ and persons who have 
wrongfully converted the mortgaged property to 
their own use.'^^ Also, a prior lienholder,'^® or a 
prior encumbrancer who has authorized the mort¬ 
gagor to execute a subsequent mortgage,'^'^ is not 
a necessary party. 

It is both unnecessary and improper to join as 
parties defendant persons who have no inter est in 
the mortgaged property and who cannot be affected 
by a decree in the proceeding.^^S It has also been 
held that guarantors of the debt are not proper par¬ 
ties to the action.79 So, where the mortgage notes 
have been transferred by an indorsement imposing 
liability on the payee only after all security has 
been exhausted, the payee is not a proper defend¬ 
ant in proceedings to foreclose the mortgage.^® 

Legatees of a mortgagor who dies pending an ac- 


tion to foreclose are not necessary parties.^i 

Intervention, Where the right to intervene is 
regulated by statute, third persons must be within 
the meaning thereof in order to be entitled to in¬ 
tervene and one renting the mortgaged chattels 
from the mortgagor with knowledge of the foreclo- 
sure suit has a duty to intervene and set up what- 
ever right he may have acquired.^S Claimants of 
the mortgaged property, whether claiming as own- 
ers^4 or as attaching,^^ judgment,^^ or other lien,S7 
creditors, may intervene in an action to foreclose; 
but general creditors cannot do so,^^ unless in a 
case where it is alleged that the foreclosure is col- 
lusive.^9 A junior encumbrancer may also be made 
a party to a foreclosure suit on his own applica- 
tion,90 under proper circumstances,^^ but after final 
decree an order requiring plaintiff to add new par¬ 
ties is irregular.^2 

The intervenor is not entitled to litigate any 
question pending between the other parties,93 and 


73. Fla.—McCoy v. Boley, 21 Fla.' 
803. 

11 C.J. p 723 note 79. 

74. Or.—^Williamson v. Johnson, 195 
P. 562, 99 Or. 336. 

11 C.J. p 723 note 80. 

Sheriff was properly made a party 
defendant to a suit to foreclose a 
chattel mortg-agre, plaintiff seeking: to 
restrain him from selling the mort¬ 
gaged property on execution under a 
judgment in favor of another credi¬ 
tor, as against the objection that the 
remedy hy way of replevin was ade- 
quate, and that Or.L, § 10184, pro¬ 
vides for foreclosure of a chattel 
mortgage by an action at law.—^Wil- 
liamson v. Johnson, 195 P. 662, 99 Or. 
336. 

75. Wash.—German-American State 
Bank v. Seattle Grain Co., 154 P. 
443, 89 Wash. 376. 

11 C.J. p 723 note 81. 

70. Tex.—Smith v. First Nat. Bank, 
Civ.App., 114 S.W.2d 3X7. 

77. Ky.—^Foulks v. Kitter, 6 Ky.Op. 
233. 

78. Ala.—J. E. Butler & Co. v. A. G. 
Henry & Co., 79 So. 630, 202 Ala. 
155. 

Tex.—Moore v. B. & M. Chevrolet 
Co., Civ.App., 72 S.W.2d 945. 

11 C.J. p 723 note 82. 

79. Wis.—Borden v. Gilbert, 13 Wis. 
670. 

80. N.D.—Smith v. Show, 112 N.W. 
1062, 16 N.D. 306. 

01. Ark.—Johnson v. Meyer, 16 S.W. 
123, 54 Ark. 442, 

82. Ky.—Vanmeter v. Fidelity Trust 
& Safety-Vault Co., 53 S.W. 10, 107 
Ky. 108, 21 Ky.L. 744. 

Claim of right or interest in property 
or proceeds 

Under Civ.Code Pract. § 29, provid- 


f ing that in an action to recover real 
or personal property, or to enforce a| 
lien thereon, “any person claiming a 
right to or interest in the property 
or its proceeds** may intervene, one 
who seeks to set aside a deed to land 
cannot intervene in an action 
brought by the grantee to enforce a 
chattel mortgage executed to secure 
the rent accruing on a lease of the 
land executed by him, although the 
prayer of the intervening petition be 
that the rent be adjudged to the in- 
tervener.—^Vanmeter v. Fidelity 
Trust & Safety-Vault Co., supra. 

83. Tex.—^Poole v. Frank, Civ.App., 
11 S.W.2d 611. 

84- Neb.—McConniff v. Van Dusen, 
77 N.W. 348, 57 Neb. 49. 

Okl.—Boatman*s Bank v. Rogers, 57 
P.2d 860, 177 Okl. 85. 

11 C.J. p 723 note 88. 

Where 'property sold hy officer 
One claiming to be owner of prop¬ 
erty seized by sheriff under , writ of 
replevin in action to foreclose chattel 
mortgage may, by permission of 
court, while action is pending, file 
petition in intervention, and thereby 
invoke jurisdiction of court to de- 
termine interest of intervener in 
property seized, notwithstanding it 
has heen soid by plaintiffs.—Boat- 
man's Bank v. Rogers, supra. 

.B5, Wash.—^Dungeness Logging Co. 
V. Oregon, etc., R. Co., 118 P. 825, 
65 Wash. 631—^Ephraim v. Kelleher, 
29 P. 985, 4 Wash. 243, 18 L.R.A. 
604. 

80. Ga.—Standard Oil Co. v. R. D. 
Cole Mfg. Co., 33 S.E. 825, 108 Ga. 
227. 

11 C.J. p 723 note 90. 

87. Tex.—^Polk V. King, 48 S.W. 601, 
19 Tex.Civ.App. 666. 

11 C.J. p 723 note 91. 
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88. U.S.—Queenan v. Wiker, D.C. 
Okl., 21 P.Supp. 943. 

Wash.—Hindman v. Great Western 
Coal Development & Mining Co., 
92 P. 139, 47 Wash. 882. 

11 C.J. p 723 note 92. 

Bights as of date suit filed 

The rights of general creditors 
seeking to intervene in a suit to 
foreclose a chattel mortgage on hotel 
equipment, and of an assignee of the 
mortgage and of the lessors of the 
hotel under a lease providing for a 
lien for rent, must be determined as 
of the date the suit was filed.— 
Queenan v. Wiker, D.C.Okl., 21 P. 
Supp. 943. 

89. N.H.—Commonwealth Trust Co. 
V. Salem Light, etc., Co., 89 A. 452, 
77 N.H. 146. 

9a lowa.—^Parrott v. Hughes, 10 
lowa 459. 

91. Tex.—^Watkins v. RockwaU Citi- 
zens Nat. Bank, 115 S.W. 304, 53 
Tex.Civ.App. 437. 

Interest in rights and remedies in- 
volved 

If applicant is interested merely in 
the thing in litigation, that is, the 
mortgaged property, and not in the 
particular rights, wrongs, or reme¬ 
dies involved, then he has no right 
to make himself a party; or if it 
does not appear that he will or may 
be affected prejudicially he has no 
right to make himself a party.— 
Watkins v. RockwaU Citlzens Nat. 
Bank, supra. 

92. Ky.—Jouitt v. Gaither, 6 T.B. 
Mon. 251. 

93. Tex.—^Beaumont Rice Mills v. 
Dishraan, Civ.App., 72 S.W.2d 365, 

i error refused. 
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may not question the validity of plaintiffs claim 
against defendant, nor file any answer thereto which 
denies or tends to deny its validity, but is restrict- 
ed to the issue whether his claim of right and title 
is superior to that of the original plaintiflf.94 

The rights of a third person after decree of fore- 
closure has been granted the mortgagee are treated 
infra § 413. 

§ 404. Process and Appearance 

Personal service op sepvice by publlcatfon, in ac- 
cordance with statutes relatlng thepeto, is sufficient In an 
action to foreclose a moptgage. 

Where, by statute it is required that personal 
Service of notice of the intention of the parties to 
institute a suit be made on the mortgagor, it is 
sufficient to hand the mortgagor a copy of the no¬ 
tice.®® Where the suit is essentially one. in rem, 
as shown supra § 398, service by publication, when 
allowed by statute, is sufficient.®® A citation and 
the officers’ returns are not rendered defective by 
inclosing in parentheses a direction to deliver a 
certified copy of the petition to the named defend- 
ants.®^ Where the statute does not so require, no¬ 
tice of the proceedings need not be given the mort¬ 
gagor at the time of issuing execution.®® 


§ 405. Pleading 

a. Bili or complaint 

b. Plea, answer, or cross complaint 

c. Amended and supplemental pleadings; 

bili of particulars 

d. Issues, proof, and variance 

a. Bili or Complaint 

The blll or complaint must allege every fact neces- 
sary to entitie plaintiff to relief, including the ownership 
of the debt, breach of the condition of the mortgage, and 
a description of the property, and must contain a prayer 
fop relief. 

In accordance with general rules, the bili or com¬ 
plaint must allege every fact necessary to entitie 
plaintiff to relief,®® by direct averment,^ although 
the fair and reasonable intendment of pleading will 
be allowed,^ especially where objection is not made 
at the proper time.® The mortgage should be copied 
in the petition or its effect should be set up,*^ and 
it should be alleged that the mortgage debt is due 
and unpaid,® and that there has been a default in 
the performance of the condition of the mortgage,® 
unless foreclosure is sought under an insecurity 
clause.*^ It is not necessary for plaintiff to antici¬ 
pate the defenses of defendant® 


^ N.C.—Hili V. Patillo, 122 S.E. 
306, 187 N.C. 531. 

as. Fla.—^Wynn v. Ely, 8 Fla. 232. 
se. Ala.—^Hall v. Milligan, 128 So. 
438, 221 Ala. 233, 69 A.L.E. 618. 

97. Tex.—^Zihlman v. Tates, Civ. 
App., 91 S.W.2d 1167. ’ 

98. Ga.—Golden v. J. M. Easterling 
& Sons, 139 S.E. 102, 37 Ga.App. 
172. 

9i9. Cal.—Shank v. Blackburn, 200 P, 
762, 53 Cal.App. 620. 

11 C.J. p 723 note 99. 

The complaint must contain the 
title of the action, the county and 
the court, the names of parties, a 
statement of facts constituting the 
cause of action, and a demand for 
the relief claimed.—Murphy v. Rus- 
sell, 67 P. 421, 8 Idaho 133. 

Benewal aifidavlt 

In foreclosure of mortgage affi- 
davit of renewal was not a neces¬ 
sary portion of the complaint, insuf- 
ficiency of the affidavit being entire- 
ly a matter of defense.—Foorman v. 
Weber, 196 P. 147, 59 Mont 594. 

Complaint or petition held sufficient 

(1) In general. 

Cal.—Shank v. Blackburn, 200 P. 762, 
53 Cal.App. 620. 

Tex.—Howerton Finance Corporation 
V. Farmers' & Merchants' Nat. 
Bank of Abilene, Civ.App., 38 S.W. 
2d 839—Edmondson v. Bishop, Civ. 
App., 32 S.W.2d 670. 

(2) A complaint, alleging that de¬ 


fendant for a valuable consideration 
executed and delivered tp plaintiff 
the note and mortgage described, and 
that the sum of seven hundred dol- 
lars and interest is stili unpaid there- 
on, sufflciently stated that plaintiff 
was the owner and holder of the note 
and mortgage at the commencement 
of the suit, and that indebtedness was 
due thereon.—^Williamson v. Johnson, 
195 P. 562, 99 Or. 336. 

(3) Bili of surety on replevin bond 
to declare his security mortgage a 
valid lien, to foreclose it, and to re- 
deem from former mortgage, merely 
stating that, being misinformed as 
to the legal effect of execution of 
supersedeas bond in the replevy suit, 
the surety entered satisfaction of the 
mortgage of record, although nothing 
had been paid thereon, did not show 
a cancellation, surrender, and satis¬ 
faction of the mortgage debt.— 
Searcy v. Shows, 85 So. 444, 204 Ala. 
218. 

Gomplaiut or petition held Insuffi- 
cicut 

Ala.—^People’s Bank of Mobile v. 

Lenoir, 85 So. 487, 204 Ala. 236. 
Ga.—^Kern & Loeb v. Herring, 89 S. 
E. 829, 145 Ga. 776. 

1. Cal.—Stringer v. Davis, 30 Cal. 
318. 

Ky.—Cooper v. McKee, 89 S.W. 203, 
121 Ky. 287, 28 Ky.L. 270. 

11 C.J. p 723 note 1. 

2. N.J.—Gregory v. Cable, 26 N.J. 
Eq. 178. 


N.C.—J. P. White Co. v. Carroll, 59 
S.E. 678, 146 N.C. 230. 

11 C.J. p 724 note 2. 

3. Minn.—Seibert v. Minneapolis, 
etc., R. Co., 59 N.W. 822, 58 Minn. 
39. 

11 C.J. p 724 note 3. 

4. Ky.—Day, etc., Lumber Co. v. 
Stadler, 69 S.W. 712, 139 Ky. 587, 
.24 Ky.L. 640. 

11 C.J. p 724 note 4. 

5. Ga.—^Kern & Loeb v. Herring, 89 
S.E. 829, 145 Ga. 776. 

11 C.J. p 724 note 5. 

Payment held uegatived 
Tex.—Caraway v. Weathers, Civ, 
App., 258 S.W. 926. 

Curing defect 

Ind.—Baldwin v. Boyce, 51 N.E. 334, 
152 Ind. 46. 

6. Kan.—Cherryvale Inv. Co. v. Dill- 
man, 11 P.2d 681, 135 Kan. 699. 

11 C.J. p 724 note 6. 

7. Alaska.—^Harry' Gong & Co. v. 
Mt. Baker Packing Co.. 7 Alaska 1. 

Grounds of belief 
Where, under an insecurity clause, 
the mortgagee seeks to foreclose be- 
fore the maturity of the mortgage, it 
has been held not necessary that he 
set forth in his complaint the 
grounds of his belief that he is in- 
secure.—Harry Gong & Co. v. Mt. 
Baker Packing Co., 7 Alaska 1. 

& Tex.—Blount v. Payne, Civ.App., 
187 S.W, 990. 
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Record and notice, Compliance with recording 
acts must be averred where essential to the validity 
of the mortgage,^ for example, it must be shown 
that the mortgage was recorded in the proper coun- 
ty,i^ and, where the mortgage is not recorded as 
required by statute, foreclosure cannot be main- 
tained against the purchaser of the property unless 
facts showing that he had actual or constructive 
notice of the mortgage are alleged.^i As between 
the parties, however, it is not necessary to allege 
that the mortgage was registered.^^ 

Description of property. A bili for the foreclo¬ 
sure of a mortgage should show of what the prop¬ 
erty consists,!^ and the mortgagor’s title, or claim 
of title, to it,i^ but the pleadings need not state 
the value of the property.^5 While it has been stat- 
ed that the bili should show that the property is 
within the jurisdiction of the court,^® in some States 
an eqiiitable action to foreclose may be brought in 
any court having jurisdiction of the parties with- 
out regard to the locus of the mortgaged property, 
as shown supra § 401. 

Right to sue. The bili must show that complain- 
ant is the owner of the debt secured,i7 and, where 
complainant sues as assignee of the mortgage, he 
must set up the facts establishing his right to sue 
as such,^^ including the manner in which he ac- 
quired title.^^ 

Where a fhird person is joined as a person claim- 
ing an interest in the mortgaged property, his inter- 
est should plainly be shown by an appropriate aver- 
ment.20 So, where third persons are made parties 


to an action to foreclose, for the purpose of charg- 
ing them with the value of the property, sufficient 
facts must be alleged to show the ground of their 
liability.21 

Prayer for relief. The bili or complaint must 
contain a proper prayer for relief, 22 although it has 
been held that the prayer need not necessarily con¬ 
tain the Word “foreclosure/’23 

A petition in intervention, setting forth a claim 
and asking to have the lien declared superior to 
plaintiffis, has been held to state a cause of action 
where the mortgage set up by plaintiff was void 

on its face as to intervener.24 

b. Plea, Answer, or Cross Complaint 

The plea or answer must stajte what defenses are to 
be relied on, and, where speciai damages are ciaimed by 
defendant, they must be pleaded in order to be recov- 
ered. 

Where a bili to foreclose a mortgage sets out 
facts on which defendanfs claim as owner is based, 
the issue may be determined on the general de- 
murrer, and in such case defendant need not file 
an answer.25 Ordinarily, however, the plea, an¬ 
swer, or cross complaint must state clearly and pre- 
cisely which allegations of the petition or complaint 
it admits as true,^^ which ones are denied,27 and 
what defenses are to be relied on,2S for it is a well 
settled principle of law that no defense is available 
unless properly set up by pleadings ;2 9 and, where 
defendant claims speciai damages, they must be 
pleaded in order to be recovered.20 Where absence 
of notice is relied on by purchasers, they must 


0. Ind.—Baldwin v. Boyce,. 51 N.E. 

334, 152 Ind. 46. 

11 C.J. p 724 note 8. 

10. Ind.—Stengel v. Boyce, 42 N.E. 
905, 143 Ind. 642. 

11 C.J. p 724 note 9. 

11. Wash.—Smith v. Eliis, 21 P. 385, 
3 Wash.T. 328. 

12. Tex.—Blount V. Payne, Civ.App., 
187 S.W. 990. 

13. Cal.—Boob V. Hali, 40 P. 117, 
107 Cal. 160. 

11 C.J. p 724 note 12. 

14. Cal.—Rummelsburg v. McDon¬ 
ald, 226 P. 412, 66 Cal.App. 380. 

11 C.J. p 724 note 13. 

AUegiug execution of xaortgage suf¬ 
ficient 

Cal.—Rummelsburg* v. McDonald, su¬ 
pra. 

15. Cal.—Maddox v. Wyman, 28 P. 
838, 92 Cal. 674. 

Tex.-^Bullard v. Stewart, 102 S.W. 
^174, 46 Tex.Civ.App. 49. 

16. N.J.—Chapman v. Hunt, 14 N.J. 
Ea. 149. 

11 C.J. p 724 note 14. i 


[ 17. Fla.—^Key West Bank v. Na- 
varro, 22 Fla. 474. 

18. Ala.—^Emanuel v. Hunt, 2 Ala. 
190. 

N.J,—Chapman v. Hunt, 14 N.J.Eq. 
149. 

11 C.J. p 724 note 18. 

19. N.Y.—Griffin v. Armsted, 143 N. 
T.S. 770, affirmed 147 N.Y.S. 1114, 
162 App.Div. 936. 

20. Tex,—Shackelford v. Clements, 
Civ.App., 300 S.W. 98. 

11 C.J. p 724 note 19. 

21. Ind.—Huff V. Clark, 71 N.E. 910, 
33 Ind.App. 606. 

11 C.J.'p 724 note 20. 

22. Tex.—Shackelford v, Clements, 
• Civ.App., 300 S.W. 98. 

11 C.J. p 724 note 21. 

Prayer held sufficient 
Fla.—^J. G. White Engineering Cor¬ 
poration V. People's State Bank of 
Lakeland, 87 So. 753, 81 Fla. 35. 
Tex.—Shackelford v. Clements, Civ. 
App., 300 S.W. 98. 

23. Wyo.—Graham v. Blinn, 30 P. 
446, 3 Wyo. 746. 
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24. Okl.—^Guarantee State Bank v. 
Moore, 163 P. 272, 63 Okl. 133. 

25. 111.—W. W. Kimball Co. v. Pola- 
kow, 109 N.E. 313, 268 111. 344, af- 
firming 190 Ill.App. 174. 

26. S.D.—lowa, etc., Bank v. Price, 
70 N.W. 836, 9 S.D. 582. 

27. N.Y.—McCrea v, Hopper, 55 N. 
Y.S. 136, 35 App.Div. 572, affirmed 
69 N.E. 1125, 165 N.Y. 633. 

28. Ark.—Leavitt v. Marathon Oil 
Co., 57 S.W.2d 814, 186 Ark. 1077. 

Tex.—^Lewis v. Chain Inv. Co., Civ. 

App., 68 S.W.2d 517. 

11 C.J. p 725 note 25. 

29. lowa.—^Wetmore v. Wooster, 237 
N.W. 430, 212 lowa 1365. 

Wash.—Lee v. Swanson, 69 P.2d 824, 
190 Wash. 580. 

11 C.J. p 725 note 26. 

Offer to rescind ^ 

lowa.—Rudolph Wurlitzer Co. v. 
Rhea, 126^ N.yv^. 345, 147 lowa 382. 

30. Tex.—^West Texas Utilities Co. 
V. Nunnally, Civ.App., 10 S.W.2d 
391. 
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expressly deny notice;^^ and the mortgagor cannot 
be credited with payments which he claims to have 
made on the mortgage debt unless such payments 
are properly pleaded.32 However, a defendant 
claiming an interest in property not covered by the 
mortgage is not obliged to allege or prove his own- 
ership or to anticipate the entry of a decree order- 

ing the sale of his property.32 

Where fraud, misrepresentation, or duress is re- 
lied on, the facts constituting the same must be 
pleaded;^^ and, while the pleading is to be most 
strongly construed against the pleader, the language 
is to be interpreted fairly and in accordance with 
the intent of the pleader if that intent is to be 
gathered from a reasonable construction of the 
language used.^s 

A set-oif must, under the rules of equity practice, 
be pleaded by way of a cross bill;^® and a set-off 
or counterclaim must be pleaded fully and distinet- 
ly and ali the facts must be alleged which go to' 
make up the particular cause of action relied on as 
a counterclaim.37 Defendant is entitled to set up 
by way of cross complaint that the mortgagee ob- 
tained possession of the mortgaged property in an 
action of replevin, that judgment was rendered 
against him, but that the property was not returned 
but was converted by the mortgagee and was large- 
ly in excess of the amount due on the note se- 
cured;^^ and a cross petition to establish the pri- 
ority of a junior mortgage may be filed in an action 
to foreclose a senior mortgage.39 


Disclaimer. In a suit to foreclose a mortgage, a 
disclaimer is an admission on the record of plain- 
tiff’s right, and a denial of the assertion of title on 
the part of defendant and, where defendant ad- 
mits the exeeution of a note and mortgage, plaintiff 
is prima facie entitled to recover and to have the 
mortgage foreclosed.^^ 

c. Amended and Snpplemental Pleadings; 

Bili of Particnlars 

Amendments or supplemental pleadings which set up 
a new cause of action are not aliowable. 

Amended or supplemental pleadings that set up a 
new cause of action are not allowable.^^ jf the 
original petition or complaint is amended after de¬ 
fendant has answered, and he reserves the right, 
prior to the taking of evidence, to answer the 
amended pleading, he is not bound to adhere to the 
defenses alleged in the original answer, but may set 
up any defense otherwise available.^^ A supple¬ 
mental petition which is a complete answer to the 
material allegations of the plea or answer is not 
subject to general demurrer.'^^ 

Bili of particnlars. In a proper case, defendant 
may be entitled to a bili of particulars.*^^ 

d. Issues, Proof, and Variance 

Issues shouid be framed for aii material questions in 
controversy, and evidence not predicated on allegations 
In the pleadings wili be excluded; but ImmateriaI vari- 
ances wlil be disregarded. 

At the trial of an action to foreclose, issues shouid 
be framed for .the determination of all material 


31. XJ.S.—Fowler v. Merrill, Ark., 11 
How. 375. 13 L.Bd. 736, affirminff, C. 
C., 17 F.Cas.No.9,469, Hempst. 563. 

11 C.J. p 725 note 28. 

32. Ala.—Tatum v. Yahn, 29 So. 201, 
130 Ala. 575. 

Mo.—Dunham v. Stevens, 60 S.W. 
1064, 160 Mo. 95. 

33. Wash.—Olson v. Lida, 230 P. 
643, 131 Wash. 528, reversing Olson 
V. Fireoved, 225 P. 643, 129 Wash. 
635. 

34. Tex.—Bejil v. Blumberg, Civ. 
App., 215 S.W. 471. 

11 C.J. p 725 note 29. 

Bescission 

In a suit by the seller of an auto- 
mobile to foreclose a mortgage given 
for the price, an answer setting up 
as a separate defense misrepresen- 
tations as to the condition of the au- 
tomobile was demurrable, where it 
failed to allege a rescission, whether 
the answer be regarded as one seek- 
ing recoupment for deceit or breach 
of warranty.—P. & M. Motor Car Co. 
v. Paris, 185 N.Y.S. 835. 

35. Or.—Gabel v. Armstrong, 171 P. 
190, 88 Or. 84. 

14 C.J.S.-e7 


36. Ala.—Tatum v. Yahn, 29 So. 201, 
130 Ala. 575. 

37. Or.—Gabel v. Armstrong, 171 P. 
190, 88 Or. 84. 

38. Ind.—Hartman v. Ringgenberg, 
21 N.E. 464, 119 Ind. 72. 

39. lowa.—Hartney v. Jordan, 69 N. 
W. 1037, 100 lowa 646. 

4^. Tex.—^Nuckles v. J. M. Radford 
Grocery Co., Civ.App., 72 S.W.2d 
652. 

Denial held disclaimer 
Where complaint described mort- 
gage and mortgaged property de¬ 
scribed therein as located in certaln 
apartment house, and alleged that 
mortgagors abandoned apartment 
house and turned it over to co- 
defendant, who claimed some inter¬ 
est therein, codefendant"s denial is 
at most a disclaimer of any interest 
in mortgaged property.—Olson v. 
Lida, 230 P. 643, 131 Wash. 528, re¬ 
versing Olson V. Fireoved, 225 P. 643, 
129 Wash. 635. 

41. Tex.—Brownfield State Bank v. 
Hudson, Civ.App., 73 S.W.2d 140, 
error refused. 
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42. Mont.—Bice v. Daffern, 293 P. 
433, 88 Mont. 479. 

11 C.J. p 725 note 36. 

Supplemental complaint held not to 
change cause of action 
Where original* complaint stated 
cause of action to foreclose mort¬ 
gage, supplemental complaint alleg- 
ing note secured was due did not 
change .cause of action, but merely 
entitled mortgagee to additional re- 
lief of deficiency judgment.—Bice v. 
Daffern, supra. 

43. Or.—^Ayre v. Hixson, 98 P. 515, 
53 Or. 19, 133 Am.S.R. 819, Ann. 
Cas.l913E 659. 

44. Tex.—Board v. Emerson-Brant- 
ingham Implement Co., Civ.App., 
203 S.W. 421, error refused. 

45. Alaska.—Harry Gong & Co. v. 
Mt. Baker Packing Co., 7 Alaska 1. 

Bili granted 

Where complaint on foreclosure 
contained cause of action for moneys 
advanced, defendant was entitled to 
bili of particnlars setting forth the 
dates and items comprehending the 
sum sued for, for which suit was 
brought.—Harry Gong & Co. v. Mt. 
Baker Packing Co., supra. 
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questions in controversy,^^ such as the validity of 
the mortgage,^'^ and the rights of other encum- 
brancers to priority,^^ and the allegations put in is- 
sne must be supported by proof in order to author- 
ize a recovery.^^ Matters not put in issue by the 
pleadings will not be considered,^^^ and evidence not 
predicated on allegations in the pleadings will be 
excluded.^! Conversely, proof in support of the 
pleadings is admissible and, where defendant 
alleges a lien on the property for labor and ma- 
terials furnished for repairs without specifying the 
nature of the lien, he may prove that it is a pledgee’s 
lien-®^ 

An immaterial variance between the mortgage 
described and the one proved at the trial will be 
disregarded,^^ and a slight variance in the descrip- 
tion of the mortgaged property between the plead- 
ing and proof will be disregarded if the property is 
otherwise described so as to be identified.55 Al- 
though the complaint was based primarily on a note, 
recovery on a mortgage, a copy of which was at- 

46. Cal.—Maddox v. Wyman, 28 P. 

838, 92 Cal, 674. 

General denlal 

In suit to foreclose mortgage, the 
issue as to whether all furniture that 
defendant had bought within a cer- 
tain period was specified in mortgage 
when it was signed by her, or wheth¬ 
er mortgage was then blank, was 
triable under the general denial.— 

Holzwasser & Co. v. Gotman, 169 N. 

Y.S. 505. 

47. Ala.—Mobile Branch Bank v. 

Taylor, 10 Ala. 67. 

48. Tex.—Blythe v. Crump, 66 S.W. 

885, 28 Tex.Civ.App. 327. 

48. Wash.—^Pollock v. Ives Thea- 
tres, 24 P.2d 396, 174 Wash. 65. 

50. Mo.—Dunham v. Stevens, 60 S. 

W. 1064, 160 Mo. 95. 

11 C.J. p 725 note 42. 

51. Tex.—Bejil v. Blumberg, Civ. 

App., 215 S.W. 471. 

11 C.J. p 725 note 43. 

52. Kan.—^Pirst Nat. Bank v. Staab, 

171 P. 3, 102 Kan. 369. 

53. Ark.—Umsted Auto Co. v. Hen- 
derson Auto Co., 207 S.W. 437, 137 
Ark. 40. 

54. Tex.—Lipscomb v. James Leffel 
& Co., Civ.App., 44 S.W.2d 1008. 

11 C.J. p 725 note 44. 

55. Tex.—Harding v. Jesse Dennett, 

Inc., Civ.App., 17 S.W.2d 862, error 
refused. 

56. Or.—Schwary v. Schwary, 7 P. 

2d 986, 138 Or. 690. 

57. Mont.—Security State Bank of 

Havre v. Mariette, 223 P. 114, 69 
Mont. 536. l 

N.T.—^New York Title & Mortgage 


tached to the complaint as an exhibit, has been held 
not a fatal variance. 

§ 406. Evidence 

The mortgagee has the burden of establishing the 
facts entitling him to foreclosure by a preponderance of 
relevant and competent evidence, and a similar burden 
is on the defendant to estabiish affirmative defenses. 

The burden is ori the mortgagee to estabiish the 
facts entitling him to the relief sought,^^ but proof 
of immaterial facts or allegations is not necessary.58 
Conversely, the burden is on defendant to estabiish 
matters of affirmative defense.^^ Where a third 
party intervenes, the burden is on him to show his 
right and title to the property.®^ It has been held 
that there is a presumption that all property with¬ 
in the description in the mortgage and which is in 
possession of the mortgagor on the appointment of 
a receiver belonged to the mortgagor on the execu- 
tion and delivery of the mortgage.®^ 

Any relevant competent evidence is admissible, 
although indirect and circumstantial, if not too re¬ 
mote from the fact in issue.®^ The mortgage in- 

debt.—Caffarelli Bros. v. Price-Davis 
Drug Co., Tex.Civ.App., 19 S.W.2d 
386, error dismissed. 

Right superior to third persou 
Mortgagee, had burden to estabiish 
superior right as against third per- 
son in possession, asserting claim.— 
Rhea Mortg. Co. v. Lemmerman, Tex. 
Com.App., 10 SW.2d 690, affirming, 
Civ.App., 294 S.W. 959. 

58. Or.—Kummer v. Lauman, 7 P. 
2d 556, 138 Or. 514. 

58. Cal.—Simon Newman Co. v. 
Woods, 259 P. 460, 85 Cal.App. 360 
—Rummelsburg v. McDonald, 226 
P. 412, 66 Cal.App. 380. 
lowa.—Bartlett v. Bolte, 188 N.W. 

814, 193 lowa 1063. 

Mont.—Union Bank & Trust Co. v. 

Wieck, 29 P.2d 384, 96 Mont. 132. 
Or.—Zographos v. Vichas, 46 P.2d 
577, 151 Or. 31. 

Wash.—Lee v. Swanson, 69 P.2d 824, 
190 Wash. 580. 

11 C.J. p 726 note 46. 

60. lowa.—Chariton & Lucas Coun- 
ty Nat. Bank v. Taylor, 232 N.W. 
487, 210 lowa 1153. 

La.—Williams v. Hayes, 140 So. 293, 
19 La.App. 326. 

N.C.—Jordan v. Wetmur, 162 S.B. 
610, 202 N.C. 279. 

Tex.—Martin v. Covington, Civ.App., 
21 S.W.2d 363, error dismissed. 

61. U.S.—The Fort Orange, D.C.N. 
Y., 5 P.Supp. 833. 

Presumption Is partly overcome by 
evidence that certain property was 
acQuired by mortgagor subsequent to 
making and delivery of mortgage.— 
The Fort Orange, supra. 

62. Ga.—^Lane v. American Agr. 


Co. v. Grossman Properties, 253 
N.Y.S. 533, 142 Misc. 274, affirmed 
257 N.Y.S. 1031 <two cases), 236 
App.Div. 665 and 257 N.Y.S. 1032, 
(three cases) 236 App.Div. 665. 
Motion denied 257 N.Y.S. 1032, 236 
App.Div. 666. AfRrmed County 
Trust Co. V. Grossman Properties, 
257 N.Y.S. 1033, 236 App.Div. 665. 
N.D.—Security State Bank v. Krach, 
161 N.W, 568, 36 N.D. 115. 

Tex.—^Witherspoon v. Terry, Com. 
App., 267 S.W. 973, affirming Terry 
V. Witherspoon, Civ.App., 255 S.W. 
471—H. O. Wooten Grocer Co. v. 
Wade Meat Co., Civ.App., 37 S.W. 
2d 1090—^Industrial Acceptance 
Corporation v. Corey, Civ.App., 19 
S.W.2d 365, affirmed, Com.App., 29 
S.W.2d 978—^Burrows v. Nacog- 
doches Nat. Farm Loan Ass’n, Civ. 
App., 7 S.W.2d 172, error dismissed. 
11 C.J. p 725 note 45. 

After-acquired property 
Mortgagee has burden of showing 
that after-acquired property was 
covered by mortgage.—H. O. Wooten 
Grocer Co. v. Wade Meat Co., Tex. 
Civ.App., 37 S.W.2d 1090. 

Kortgargor’s title 

(1) Holder of chattel mortgage 
was not required to prove mortga- 
gor's title, as against purchaser from 
mortgagor.—Scott v. Bonner, Tex. 
Civ.App., 21 S.W.2d 54. 

(2) Mortgagee, however, has bur¬ 
den to estabiish rights superior to 
those of an alleged owner of the 
property. — Industrial Acceptance 
Corporation v. Corey, Tex.Civ.App., 
19 S.W.2d 365, affirmed, Com.App., 29 
S.W.2d 978. 

Debt 

Plaintiffs had burden to estabiish 
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strument or a certified copy thereof is admissible in 
evidence,®^ without proof of its execution, where 
no issue is made by the pleadings as to its validity,®^ 
but if a plea of non est factum is filed, the execu¬ 
tion of the mortgage must be proved before a certi¬ 
fied copy can be admitted in evidence.^s However, 


incompetent and irrelevant evidence is not admis- 
sible.®^ 

In accordance with general rules m civil actions, 
a preponderance of the evidence is necessary and 
sufficient to establish the facts in dispute.®^ 


Chemical Co., 161 S.E. 646, 44 Ga. 
App. 432. 

Nev.—Schmaling v. Johnston, 13 P. 
2d 1111, 54 Nev. 293, affirmed 27 
P.2d 1059, 55 Nev. 164. 

N.D.—Minneapolis Threshing Mach. 
Co. V. Huncovsky, 202 N.W. 2S0, 
52 N.D. 112. 

11 C.J. p 726 note 47. 

Prior renewed mortgages 
Fla.—Calhoun v. Russ, 89 So. 134, 
81 Fla. 773. 

Praud and conspiracy 
La.—Durel v. Buchanan, 86 So. 189, 
147 La. 804. 

63. Ark.—Thompson v. Grace, 120 
S.W. 397, 91 Ark. 52, 134 Am.S.R. 
52. 

Tex.—Grounds v. Ingram, 12 S.W. 

1118, 75 Tex. 509. 

11 C.J. p 726 note 48. 

64. Tex.—Powell v. Nicholson, Civ. 
App,, 283 S.W. 623. 

11 C.J. p 726 note 49. 

65. Tex.—^Morris v. Moon, Civ.App., 
120 S.W. 1063. 

e& Tex.—Moore v. Ferrier, Civ.App., 
39 S.W.2d 120. 

67. Or.—^Zographos v. Vichas, 46 P. 
2d 577, 151 Or. 31. 

Prima facie case 

(1) By introducing note and chat- 
tel mortgage, plaintiff made out pri¬ 
ma facie case.—Simon Newman Co. 
v. Woods, 259 P. 460, 85 Cal.App. 360. 

(2) Junior mortgagee, introducing 
note and mortgage, made prima facie 
case against debtor and senior mort¬ 
gagee in possession.—Howerton Fi- 
nance Corporation v. Farmers’ & 
Merchants* Nat. Bank of Abilene, 
Tex.Civ.App., 38 S.W.2d 839. 

(3) Written sales contract, com¬ 
plete on face, signed by defendant, 
is prima facie evidence of entire 
agreement.—^Patterson v. Yellow Cab 
Mfg. Co., Tex.Civ.App., 298 S.W. 918. 

Ownership 

Execution and delivery of mort¬ 
gage does not prove mortgagor’s ti- 
tle as against stranger.—Rhea Mortg. 
Co. V. Lemmerman, Tex.Com.App., 
10 S.W.2d 690, affirming, Civ.App., 
294 S.W. 969. 

Amonnt dne 

(1) The giving of a note and chat- 
tel mortgage to secure a store ac- 
count covering a period of a year is 
not conclusive that the amount stat- 
ed in the notes and mortgage is cor- 
rect, and is not an acknowledgment 
of the amount of the indebtedness; 
and, where the answer deuied that 


the amount stated in the note is the 
amount of the indebtedness of the 
mortgagor, he has the right to show 
that the amount stated in the mort¬ 
gage is not correct.—Calhoun v. 
Russ, 89 So. 134, 81 Fla. 773. 

(2) An agreement as to the 
amount due on the mortgage made 
betweenthe mortgagor and the mort¬ 
gagee, after action brought, is not 
conclusive evidence as to the amount 
really due as against other parties 
to the action.—Shepard, etc., Lumber 
Co. V. Franklin Trust Co., 66 N.Y.S. 
766. 55 App.Div. 627, 8 N.Y.Ann.Cas. 
264. 

Svidence held sufELcient 

(1) To authorize finding mortga¬ 
gee intended its lien to be in¬ 
ferior to lien of trust deed.—South- 
western Public Service Co. v. Smith, 
Tex.Civ.App., 48 S.W.2d 456. 

(2) To require finding of priority 
of another chattel mortgage by 
agreement.—Hili v. Bender, 6 P.2d 
1081, 138 Or. 400. 

(3) To Show absence of fraud.— 
Lewis V. Brown, 224 S.W. 986, 145 
Ark. 492. 

(4) To Show converslon.—State 
Bank of Bowman v. Nelson, 186 N.W. 
766, 48 N.D. 702. 

(5) To Show landlord's waiver of 
his lien.—Jaco v. W. A Nash & Co., 
Tex.Civ.App,, 236 S.W. 235. 

(6) To shovi; purchaser’s or credi¬ 
tor’s want of knowledge of the mort¬ 
gage. 

Cal.—Treat v. Burns, 13 P.2d 724, 216 
Cal. 216—^Kramer v. Reynolds, 269 
P. 573, 93 CaLApp. 224. 
lowa.—Commercial Sav. Bank v. 
Brooklyn Lumber & Grain Co., 160 
N.W. 817, 178 lowa 1206. 

(7) To support judgment of fore- 
closure. 

»Mich.—^La France-Republic Sales 
Corporation v. Norton, 276 N.W. 
490, 282 Mich. 389. 

N.D.—Bangs, Berry & Carson v. 

Nichols, 181 N.W. 87, 47 N.D. 123. 
Okl.—Jones v. Stedman Co., 65 P.2d 
1007, 179 Okl. 291—Blackford v.' 
Casey, 62 P.2d 1023, 178 Okl. 268. 
Tex.—^Edmondson v. Bishop, Civ. 
App., 32 S.W.2d 670. 

(8) To support verdict or findings 
for defendant. 

Ark.—Chronister Bros. & Co. v. Os- 
walt, 299 S.W. 9, 175 Ark. 337. 

N.D.—First Nat Bank v. Riden, 194 
N.W. 336, 49 N.D. 1020. 

(9) To sustain deficiency judg¬ 

ment.—^Bailey v. Frank, 280 S.W. 663, 
170 Ark. 610. i 


(10) To establish other and mis- 
cellaneous matters. 

Ala.—J. E. Butler & Co. v. A. G. 
Henry & Co., 79 So. 630, 202 Ala. 
155. 

Ariz.—Perkins v. First Nat, Bank, 

56 P.2d 639, 47 Ariz. 376, certio¬ 
rari denied Perkins v. Honorable 
Supreme Court of State of Arizona, 

57 S.Ct. 20, 299 U.S. 540, 81 L.Ed. 
397. 

Ark.—Brummitt v. Wilmans, 70 S.W. 
2d 841, 189 Ark. 1171—Webb v. 
Alma Cash Store, 254 S.W. 670, 
160 Ark. 290—Walker v. Meyer, 213 
S.W. 758, 139 Ark. 605—Lilly v. 
Verser, 203 S.W. 31, 133 Ark. 547. 
Cal.—Riddle v. Etling, 258 P. 162, 84 
Cal.App. 460—^Pine v. Higgins, 256 
P. 582, 83 CaLApp. 276—Bowman v. 
Sears, 218 P. 489, 63 CaLApp. 235. 
Colo.—Thimmig v. Segel, 3 P.2d 303, 
89 Colo. 385. 

Ga.—Stanfield v. Darby, 165 S.E. 864, 
45 Ga.App. 686—Golden v. J. M. 
Easterling & Sons, 139 S.E. 102, 37 
Ga.App. 172. 

lowa.—Avery Co. v. Olesen, 198 N. 
W. 31, 197 lowa 643—Doyle v. Ly- 
tle Inv. Co., 184 N.W. 721. 

Ky.—Perkins v. National Bond & In- 
vestment Co., 5 S.W.2d 475, 224 Ky. 
65. 

Minn.—Holland v. Nichols, 162 N.W. 
468, 136 Minn. 364. 

Mont.—Union Bank & Trust Co. v. 

Wieck, 29 P.2d 384, 96 Mont. 132. 
Nev.—^Wheeler & Stoddard v. Port- 
land Cattle Loan Co., 268 P. 46, 51 
Nev. 53. 

Or.—Schwary v. Schwary, 7 P.2d 986, 
138 Or. 690. 

Tex.—Rhea Mortg. Co. v, Lemmer¬ 
man, Com.App.. 10 S.W.2d €90, af- 
firming, Civ.App., 294 S.W. 959— 
Terrell v. Davis, Civ.App., 90 S.W. 
2d 872—Merchants’ & Manufactur- 
ers’ Securities Co. v. Wright, Civ. 
App., 59 S.W,2d 1097, error refused 
—Carter v. First Nat Bank, Civ. 
App., 45 S.W.2d 1111—^Farmers' 
Nat. Bank of Hillsboro v. White, 
Civ.App., 25 S.W.2d 944, error dis- 
missed—Industrial Acceptance Cor¬ 
poration v..Corey, Civ.App., 19 S.W. 
.2d 365, afllrmed, Com.App., 29 S.W. 
2d 978—Glass v. Frank, Civ.App., 
18 S.W.2d 709—Florence v. War- 
ren, Civ.App., 293 S.W. 226—^Hurt 
V. Hommel, Civ.App., 240 S.W. 632. 
Wash.—Brotherhood State Bank of 
Spokane v. Chapman, 259 P. 391, 
145 Wash. 214, 56 A.L.R. 447. 
Evidence held insufficient 

(1) To authorize deficiency judg¬ 
ment.—Lee V. Pasco Theater Co., 160 
i P, 435, 93 Wash. 204. 
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§ 407. Attachment or Sequestration 

In many jurisdfctions statutes provide that on com- 
pliance therewith the mortgagee may have a writ for 
the attachment, sequestration, or seizure of the property 
In aid of his foreclosure of a chattel mortgage thereon; 
but if wrongfully issued the mortgagee may be llable 
In damages. The court may order a sale prior to Judg- 
ment In a proper case. 

On foreclosure in equity, the court may take into 
its custody the mortgaged property in order to pre- 
serve the status quo for the benefit of ali the par¬ 
ties, and it may do this through the agency of its 
marshal or other officer,®^ or through the agency 
of a receiver, as shown infra § 409. 

Sequestration. In some jurisdictions, a writ of 
sequestration may properly issue in suits for the 
foreclosure of chattel mortgages, verbal or writ- 
ten and, while an afiidavit for sequestration must 
be filed as part of the record in a suit to foreclose 
a chattel mortgage before the issuance of the writ,*^® 


14 C.J.S. 

the afiidavit for sequestration is not an essential 
element of plaintifif^s cause of action for debt and 
foreclosure of the chattel mortgage.'^! Where the 
mortgagor and mortgagee conspired to secure fraud- 
ulentiy the release of property from an officer who 
had seized it in an action against the mortgagor, 
the mortgagee’s subsequent sequestration of the 
property in a subsequent action on a chattel mort¬ 
gage in another county has been held illegal.'^^ 

Attachment. In other jurisdictions provision is 
made for an attachment in aid of foreclosure, com- 
pliance with such provision being essential to the 
issuance of the writ;'^^ and, where more than one 
person has an interest in the personal property, the 
levy under attachment is unlawful except as to the 
interests of the mortgagors.'^^ Under the statute, 
writs of attachment in aid of foreclosure of a chat¬ 
tel mortgage may be subject to a motion to dissolve 
as other writs of attachment.'^^ However, the dis- 
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(2) To Show conversion, 

Ark.—Starling v. Hamner, 50 S.W. 

2d 612, 185 Ark. 930. 

Cal.—^Kruger v. Vernon, 238 P. 1062, 
73 GaLApp. 476. 

(3) To Show fraud.—Burns v. 
Treadway & Webb, 191 S.W. 868, 174 
Ky. 123. 

(4) To Show mortgagee’s lack of 
good faith.—Burlington State Bank 

V. Marlin Nat. Bank, Tex,Clv.App., 
207 S.W. 954. 

(5) To Show payment. 

Ark.—^Walker v. Meyer, 213 S.W. 758, 
139 Ark. 605. 

IU.—Messick v. Barnall, 281 111.App. 
375. 

(6) To support finding in favor of 
intervener.—Hagen v. Dwyer, 162 N. 

W. 699, 36 N.D. 346. 

(7) To support judgment for de¬ 
fendant.—John Smith Co. v. Hardin, 
218 P. 2, 126 Wash. 425. 

(8) To Show that mortgagee waiv- 
ed or was estopped to assert lien.— 
Hardin v. State Bank of Seattle, 205 
P. 382, 119 Wash. 169. 

(9) To establish other and mis- 
cellaneous matters. 

Ark.—Moye & Davis v. Watkins, 284 
S.W. 749, 171 Ark. 501. 

Cal.—Shank v. Blackburn, 200 P. 762, 
53 Cal.App. 620. 

La.—^Williams v. Hayes,- 140 So. 293, 
19 La-App. 326. 

N.T.—^New York Title & Mortgage 
Co. V. Grossman Properties,* 253 N. 
Y.S. 533, 142 Misc. 274, afRrmed 257 
N.Y.S. 1031 (two cases), 257 N.Y.S. 
1032 and 236 App.Div. 665 (three 
cases), 236 App.Div. 665. Motion 
denied 257 N.Y.S. 1032, 236 App. 
Div. 666. AfSrmed County Trust 
Co. v. Grossman Properties, 257 N. 
Y.S. 1033, 236 App.Div. 665—Han- 
sou V. Kassmayer, 91 N.Y.S. 755. 


N.D.—Sando v. Burke, 193 N.W. 252, 
49 N.D. 751. 

Or.—Hubbs v. Warehouse Service 
Corporation, 42 P.2d 180, 149 Or. 
559. 

Tex.—Rhea Mortg. Co. v. Lemmer- 
man, Com.App., 10 S.W.2d 690, af- 
firming, Civ.App., 294 S.W. 959— 
Terry v. Witherspoon, Civ.App., 
255 S.W. 471, judgment affirmed 
Witherspoon v. Terry, Com.App., 
267 S.W. 973—Emerson-Branting- 
ham Implement Co. v. Prewitt Mer- 
cantile Co., Civ.App., 264 S.W. 1015 
—Blockson V. Guaranty State Bank 
& Trust Co., Civ.App., 241 S.W. 315, 
reversed on other grounds, Com. 
App., 251 S.W. 1025. 

Utah.—Phillips v. Buckley, 243 P. 
796, 66 Utah 501. 

68* U.S.—H. B. Claflin Co. v. Fur- 
tick, C.C.S.C., 119 F. 429. 

Corpus Juris is quoted with ap- 
proval as to the procedure in fore- 
closing a statutory lien given to one 
furnishing parts for a motor vehi- 
cle.—Mathieu v. Roberts, 247 P. 1066, 
1069, 31 N.M. 469. 

69. Tex.—Whitis v. Hinckley, Civ. 
App., 19 S.W.2d 328. 

Copy of mortgage 
A person who seeks to have mort¬ 
gaged property seized in the hands 
of a third possessor must produce 
a copy, in due form, of the act of 
mortgage and a judgment against 
the Principal debtor.—Poydras v. 
Hiriart, 6 Mart.N.S., La., 403. 

70. Tex.—^Dubois v. Walters, Civ. 
App., 289 S.W. 751. 

Items of iudehteduess 

The affidavit, stating the total 
amount sued for, need not state the 
different items of indebtedness claim- 
ed to be due, at least where such 
items are stated in the complaint or 
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petition.—Dawson v. State Bank, 
Tex.Civ.App., 175 S.W. 438. 

Name of defeudaut or possessor of 
property 

The affldavit for sequestration in 
foreclosure proceedings need not 
name defendants nor allege the name 
of the person in possession of the 
property.—^Whitaker v. Sanders, Tex. 
Civ.App., 52 S.W. 638. 

71. Tex.—^D. V. Brooks Co. v. Vera, 
Civ.App., 58 S.W.2d 1061, affirmed 
Vera v. D. V. Brooks Co., 94 S.W. 
2d 132, 127 Tex. 306. 

72. La.—King v. Littlepage, App., 
153 So. 585. 

73. Fla.—Georgia Fertilizer Co. v. 
Privett, 145 So. 840, 107 Fla. 596. 

11 C.J. p 726 note 55. 

Belief in allegations of affldavit 
An affidavit in attachment is in- 
sufficient as a basis upon which to 
issue the writ where it does not 
state that affiant “does believe” the 
allegations of the affidavit, but only 
States that “he has reason to be- 
lieve.”—Georgia Fertilizer Co. v. Pri- 
^vett, supra. 

74. lowa.—^People’s Sav. Bank v. 
McCarthy, 217 N.W. 453, 206 lowa 
28. 

75. Fla.—Carter v. Lisle, 174 So. 22, 
127 Fla. 788—Georgia Fertilizer 
Co. V. Privett, 145 So. 840, 107 Fla. 
596. 

BTot retroactive 

A statute providing that a writ of 
attachment in aid of foreclosure of 
a chattel mortgage is subject to a 
motion to dissolve as other writs of 
attachment has been held not retro¬ 
active.—Tilghman v. U. S. Fidelity 
& Guaranty Co. of Baltimore, Md., 
105 So. 823, 90 Fla. 282. 

Earlier statute 

(1) Rev.Gen.St.l920 § 3405 pro- 
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missal of a bili to foreclose a chattel mortgage, al- 
leging the maturity of the indebtedness secured by 
the mortgage and default in payment, on the disso- 
lution of an attachment is erroneous, no other rea- 
son appearing for the order of dismissalJ^ 

A statute authorizing the officer levying a war- 
rant of attachment to demand indemnity from the 
attaching mortgagee where the property is claimed 
by another person than defendant, has no applica- 
tion where the property is not in the possession of 
defendant in the warrant of attachment, but is tak- 
en from the possession of claimant.'^'^ 

Warrant of seizure. In stili other jurisdictions 
provision is made for the issuance of a warrant of 
seizure in aid of foreclosure where the mortgagee 
is out of possession, and, when complainant com- 
plies therewith and sustains his claim by an affi- 
davit, the court should issue the writ on the giving 
of a bond by complainant in accordance with the 
statute.'^^ A mortgagor^s. locking of a door and 
refusing access to, or inspection of, the property by 
the mortgagee has been held to constitute secreting 
of property within the meaning of the statute au-, 
thorizing a warrant of seizure without notice.'^^ A 
warrant of seizure is improperly issued on the 
ground that the property had not been stored in a 
certain building where it-appears that such build- 
ing did not exist.^O 

Damages, A mortgagee cannot deal with prop¬ 
erty seized under a writ of sequestration in a fore¬ 
closure suit as owner, and if he sells it privately 
before it could have been sold under judicial proc- 
ess he is guilty of conversion,^! although, under 
some circumstances, such a sale has been considered 
as intended to be made of final effect'by the decree 


of the court of foreclosure and sale under the mort¬ 
gage stipuiation,^2 ^nd where the mortgagee has the 
express right to take the property into his posses¬ 
sion after the maturity of the debt he is not liable 
for wrongful sequestration although a writ issued 
which was later quashed, unless the property was 
negligently handled by the mortgagee and damage 
resulted therefrom.^^ However, a mortgagee must 
exercise good faith in prosecuting an action to fore¬ 
close his lien after taking possession of the prop¬ 
erty under a writ of sequestration, notwithstanding 
a repossession clause in the mortgage, and a mort¬ 
gagee, having taken possession of property under a 
writ of sequestration and dismissed the case without 
returning the property, cannot avail himself of a 
provision in the mortgage for repossession as a de¬ 
fense to the mortgagor’s action for damages, and 
the mortgagor may recover the difference between 
the amount due the mortgagee and the value of the 
property.^^ Reasonable attorney^s fees may be re- 
covered by the mortgagor as part of the damages, 
although the mortgagee was partly successful, where 
it was necessary to defend the entire cause of ac¬ 
tion in order to secure the release of the property 
so seized under the warrant.^5 

An agreement by the mortgagor to waive any 
right of action by reason of the taking ’ 0 f posses¬ 
sion of the property has been held to waive only a 
right of action for taking possession upon some 
breach of contract by the mortgagor, and does not 
preclude an action for damages from sequestration 
at a time when the mortgagor had performed every 
legal obligation the contract imposed upon him.^® 

That a mechanicas lienholder recovered possession 
of property under a claimant^s bond after it had 


vides merely a statutory chancery 
attachment writ in aid of foreclosure 
and is under the control of the chan¬ 
cery court foreclosing the mortgage. 
—Tilghman v. U. S. Pidelity & Guar- 
anty Co. of Baltimore, Md., 105 So, 
823, 90 Pia. 282—Alford v. Leonard, 
102 So. 885, 88 Pia. 532. 

(2) Proceedings for the discharge 
of attachments in aid of foreclosure 
must be taken under the rules of 
chancery practice.—Tilghman v. *U. 
S. Pidelity & Guaranty Co. of Balti- 
more, Md., supra—^Alford v. Leonard, 
supra. 

(3) Under such statute a writ of 
attachment in aid of foreclosure of 
a chattel mortgage was not subject 
to a motion to dissolve as other 
writs of attachment.—Tilghman v. 
U. S. Pidelity & Guaranty Co. of 
Baltimore, Md., supra—^Alford v. 
Leonard, supra—Skinner v. Moore, 
98 So. 331, 86 Pia. 365. 


76. Pia,—Skinner v. Moore, supra. 

77. N.D.—Ravely v. Isensee, 221 N. 
W, 38, 57 N.D. 286. 

78. Ala,—Davis v. Elba Bank & 
Trust Co., 106 So. 595, 214 Ala. 100. 

11 C.J. p 726 note 56. 

Allegation writ not sned out for 
vezatiou 

Where the statute does not so re¬ 
quire, it is not necessary that the 
bili allege, sustained by the affidavit, 
that the writ is not sued out for the 
purpose of vexing or harassing de¬ 
fendant.—Davis v. Elba Bank & 
Trust 06., 106 So. 595, 214 Ala. 100. 
Vacation of order or warrant 
Where the mortgagee does not re- 
sort to his remedies at law and his 
right to possession under the mort¬ 
gage, but submits his cause to the 
jurisdiction of equity and procures 
an order of seizure without a show- 
ing of the statutory requisites, the 
vacation of the order of seizure is 
within the proper exercise of the dis- 
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cretion of the court.—^Avery v. Ro- 
land, 292 N.Y.S. 592, 249 App.Div. 
902. 

79. N.Y.—^Lomin Corporation v. 
Kohlhepp, 271 N.Y.S. 709, 151 Misc. 
545. 

86. N.Y.—Bellom v. Schindler, 224 
N.Y.S. 429, 130 Misc. 503. ' 

81. Tex.—^American Mortg. Corpora¬ 
tion V. Wyman, Civ.App., 41 S.W. 
2d 270. 

82L Tex.—Texas Cotton Co-op. Ass’n 
V. Pelton, Civ.App., 52 S.W.2d 1105, 
error dismissed. 

83. Tex.—Smith v. First Nat. Bank, 
Civ.App., 114 S.W.2d 317. 

84. Tex.—^Wakefiield v. Queisser, Civ. 
App., 293 S.W. 896. 

85. N.D.—^Krach v. Security State 
Bank of New England, N. D., 175 
N.W. 573, 43 N.D. 441. 

86. Tex.—Sheppard v. Rash, Civ. 
App., 60 S.W.2d 499. 
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b«en sequestered has been held not a basis for a 
claim of damages by a chattel mortgagee.^7 

Penalty of hond. In an action on a bond given 
to secure a warrant of seizure, damages may be re- 
covered against the principal therein in excess of 
the penalty named, only to the extent of legal in- 
terest on the penal sum from the date of the breach 
thereof.^^ 

Order of sale. The court cannot order a sale in 
advance of the regular foreclosure sale on the 
ground that there is danger of the property suifer- 
ing a depreciation in value,^^ unless the property is 
of a perishable nature.^® 

§ 408. Redelivery of Property to Mortgagor 
on Security 

Provision is generaliy made by statute for redelivery 
of the property to the mortgagor after seizure In aid of 
foreclosure of a chattel mortgage, and the llablllty of 
suretles on a forthcomlng or redelivery bond is depend¬ 
ent on the terms of the bond and the statutes. 

Where property is taken under a writ of attach- 
ment or sequestration, etc., in aid of foreclosure of 
a chattel mortgage thereon, provision is generaliy 
made by statute for the redelivery of the property 
to the mortgagor on the giving of a bond or other 
security.^i* On compliance with some statutes, no 
order of the court is necessary for the restoration 
of the property and on redelivery of the prop¬ 
erty to the mortgagor the latter holds the property 


in express recognition of the mortgagee^s rights and 
as trustee for him.®^ 

Obligation and liability of surety. The obliga- 
tion of sureties on a bond to replevy property after 
seizure in a mortgage foreclosure suit extends only 
to see that the property is properly taken care of 
and is forthcoming to abide the decision of the 
court.^^ Although in some jurisdictions the statutes 
do not specifically authorize an entry of judgment 
against the sureties on a forthcoming bond, where 
the mortgagee is successful he is entitled to a judg¬ 
ment against the sureties and principal on the re¬ 
plevy bond for the value of the property as fixed 
by the officer taking and approving said bond, sub- 
ject to the right of defendants to satisfy the judg¬ 
ment by complying with the provisions of the stat¬ 
ute by surrendering the property,^® and refusal of 
judgment against the sureties on the mortgagor^s 
replevin bond where the mortgagee recovered judg¬ 
ment has been held erroneous.®^ While the allega- 
tion in an affidavit for sequestration as to the value 
of the property sought to be sequestered serves as a 
.predicate for the amount of the applicantes bond, 
it does not fix the value as a predicate for the judg¬ 
ment against the obligors on the replevin bond 
where the property is replevied,^^ and the value of 
the property at the date of the trial, plus any re- 
coverable damages to it since its replevy, is the full 
measure of the sureties^ liability on the replevy 
bond,^^ and a judgment against the sureties on the 


87. Tex.—^Fritz Motor Co. v. Gabert, 
Civ.App., 41 S.WJd 72, error dis- 
missed. 

88. N.D.—Krach v, Security State 
Bank of New England, N. D., 175 
N.W. 573, 43 N.D. 441. 

89. Ky.—Tipton v. Harris, 87 S.W. 
1074, 27 Ky.L. 1175. 82 S.W. 585, 
26 Ky.L. 909. 

11 C.J. p 726 note 57. 

90. Ky.—Hili v. Cohen, 66 S.W, 1, 
21 Ky. L. 1356. 

N.J.—^Howell V. Frances, Ch., 9 A. 
379. 

91. General statute not applicable 

(1) Rev.Gen.St.l920 § 3418 is the 
only One relating* to the return of 
property to defendants in attachment 
which is applicable to chancery pro- 
ceedings.—^Alford v. Leonard, 102 So. 
885. 88 Fla. 532. 

(2) The general statute constitut- 
ing part of the statutory proceedings 
in attachments relates only to at- 
tachments at law and is not applica¬ 
ble where the property was taken 
in aid of foreclosure in chancery.— 
Alford V. Leonard, supra. 

92. Fla.—Tilghman v. U. S. Fidelity 
& Guaranty Co. of Baltimore, Md., 
105 So. 823, 90 Fla. 282—Alford v. 
Leonard, 102 So. 885, 88 Fla. 532. 


93. Ala.—^Humes v. Scott, 30 So. 
788, 130 Ala. 281. 

94. Tex.—Laseter v. Hyde, Civ.App., 
65 S.W.2d 388. 

Selivery to mortgage6’s agent as 
shown by recitation in default judg¬ 
ment in foreclosure discharges sure¬ 
ties on replevy and sequestration 
bond except for damages.—^Laseter 
V. Hyde, supra. 

95. Fla.—^Alford v. Leonard, 102 So. 
885, 88 Fla. 532. 

93. Tex.—^American Finance Co. of 
Galveston v. Handolph, Civ.App., 
56 S.W.2d 908. 

Specifically anthorizing' satisfaction 
by redelivery 

(1) In some cases it has been held 
that the judgment may, but need not, 
specifically authorize satisfaction 
thereof by the sureties on the rep¬ 
levy bond by delivering the property 
to the proper officer within a certain 
time.—Continental Gin Co, v. Thorn- 
dale Mercantile Co,, Tex.Com.App., 
254 S.W. 939—^Irwin v. Auto Finance 
Co., Civ.App., 40 S.W.2d 871, reversed 
on other grounds Rogers v. Irwin, 
Com.App., 60 S.W.2d 192. 

(2) In other cases it has been held 
that the judgment is erroneous if it 
does not provide for their discharge 
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upon delivery of the property.—^Lase- 
ter V. Hyde, Tex.Civ.App., 65 S.W.2d 
388—^Ingram v. Brown, Tex.Civ.App., 
173 S.W. 524. 

97, Tex.—West Texas Utilities Co. 

• V. Nunnally, Civ.App., 10 S.W.2d 

391. 

98. Tex.—Rogers v. Irwin, Com. 
App., 60 S.W.2d 192, reversing Ir¬ 
win V. Auto Finance Co., Civ.App., 
40 S.W.2d 871. 

90. Tex.—Rogers v. Irwin, Com. 
App., 60 S.W.2d 192, reversing Ir¬ 
win V. Auto Finance Co., Civ.App., 
40 S.W.2d 871—Laseter v. Hyde, 
Civ.App., 65 S.W.2d 388. 

Evidence held to snstaJn finding as 
to value 

In foreclosure of mortgage lien on 
automobile sold three months pre- 
viously for one thousand two hun- 
dred ninety-five dollars, for which 
mortgagor executed replevy bond of 
two thousand two hundred dollars, 
evidence held to sustain finding that 
car was worth five hundred dollars 
when hond was executed.—Cottie v. 
Jefferson Securities Co., Tex.Civ. 
App., 272 S.W. 819. 

Valuiug articles separately 

(1) Where more than one seques- 
trafed article is replevied, the court 
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replevy bond, predicated on the value of the prop- 
erty at the time of the replevy, has been held er- 
roneous.i Where the sequestrated property re- 
plevied was valued by the court at more than the 
amount of the judgment against the principal in 
the replevy bond, a judgment against the replevy 
bond sureties for the amount found against the prin¬ 
cipal is proper ;2 but the sureties may render them- 
selves liable to a decree for the amount of the debt 
where they bind themselves to abide the decree by 
paying the amount adjudged to be due.^ Under 
some statutes, where the mortgagor has replevied 
the property after seizure on a writ of sequestration, 
he can only be required to place it in the hands of 
the proper officer for sale to satisfy the judgment 
and cannot be required to deliver the property to 
plaintiff; and a judgment which, as a prerequisite 
to discharge of the sureties, directs the replevied 
property to be delivered to the officer of one county 
for delivery to plaintiff and in another paragraph 
directs delivery of the property to an officer of an¬ 
other county for sale to satisfy the judgment has 
been held erroneous.** 

§ 409. Injunction and Receiver 

Where proper grounds therefor are shown, equity 
will, in the absence of an adequate remedy at law, ap> 


point a receiver to take charge of property pending the 
foreciosure of a chattel mortgage, or wlfl fssue an in¬ 
junction to preserve such property. 

A chancery court in which a foreciosure suit is 
properly brought has jurisdiction to appoint a re¬ 
ceiver to take charge of the mortgaged property as 
incident to jurisdiction in the foreciosure suit;^ but 
a mortgage or deed of trust which has never been 
executed cannot be the basis for the appointment 
of a receiver.^ Generally, a receiver will not be 
appointed pending a suit to foreclose, where the 
mortgagee has an adequate remedy at law,*^ or 
where it is not apparent that the rights of any per- 
son in interest are in jeopardy, because the appoint¬ 
ment of a receiver is an extraordinary remedy, to be 
resorted to only in cases of emergency but where 
the appointment of a receiver is provided for by 
statute, it has been held no objection that the mort¬ 
gagee has other legal or equitable remedies, such 
objection being held valid only where the appoint¬ 
ment is based on equitable usages.^ The appoint¬ 
ment of a receiver is not error where the mortgage 
provides for the appointment of a receiver on a 
breach of the conditions thereof;^® and equitable 
grounds for relief may be shown which will justify 
the appointment, although the mortgage does not 
provide therefor,even though the statute allows a 


rendering* judgment against the 
replevy bond sureties must flnd the 
value of each article separately.— 
Ilogers V. Irwin, Tex.Com.App., 60 j 

S.'W.2d 192, reversing Irwin v. Auto 
Finance Co., Civ.App., 40 S.W.2d 871. 

(2) A judgment foreclosing a 
mortgage on an automobile and 
equipment replevied after sequestra¬ 
tion has been held not erroneous as 
against the replevy bond sureties be¬ 
cause not flnding the value of the 
equipment separately, in the absence 
of a showing that the equipment was 
not attached to the automobile.— 
Rogers v. Irwin, supra. 

(3) Replevy bond surety bringing 
error proceedings alone could not 
complain that the judgment foreclos¬ 
ing the mortgage on a sequestrated 
automobile and ali equipment was 
erroneous as to him because not 
separately finding the value of the 
equipment, where the aflidavit for 
sequestration and the replevy bond 
referred to the automobile alone.— 
Rogers v. Irwin, supra. 

1. Tex.—^Laseter v. Hyde, Civ.App., 
65 S.W.2d 388. 

2. Tex.—^Rogers v. Irwin, Gom.App., 
60 S.W.2d 192, reversing Irwin v. 
Auto Finance Oo., Civ.App., 40 S. 
W.2d 871. 

3 . Fla.—Tilghman v. U. S. Fidelity 
& Guaranty Co. of Baltimore, Md., 
105 So. 823, 90 Fla. 282—Alford v. 
Leonard, 102 So. 885, 88 Fla. 532. 


'4. Tex.—Riggle v. Automobile Fi¬ 
nance Co., Civ.App., 276 S.W. 439. 

General statute not applicable 
Statutes providing that, where de¬ 
fendant replevies the property se- 
questered, judgment may be rendered 
against his sureties for the value of 
the property, or requiring the prop¬ 
erty to be delivered to plaintiff, have 
been held not to apply where the 
property is sequestered on forecio¬ 
sure of a mortgage in view of a pro- 
vision that, if plaintiff recovers judg¬ 
ment for foreciosure, the property is 
to be sold to satisfy the judgment. 
Tex.—^Riggle v. Automobile Finance 
Co., supra. 

5. Ark.—Beeson v. Chambers, 90 S. 
W.2d 770. 

6. Miss.—^Burton v. Pepper, 76 So. 
762, 116 Miss. 139; 

Future advances, uot made 
A deed of trust to cover advances 
to a tenant, where the owner imme- 
diately refuses to make the advances, 
cannot be used as a basis for ap¬ 
pointment of a receiver, although it 
recites that it is to be also supple- 
mental security for a balance due 
under a deed of trust for the pre- 
ceding year, where the tenant ac¬ 
quiesces and offers possession, such 
acts being in effect a rescission of 
the deed.—Burton v. Pepper, supra. 

7. Miss.—^Burton v. Pepper, supra. 
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Tex.—^Davenport v. Wood Motor Co., 
Civ.App., 107 S.W.2d 1093. 

11 C.J. p 726 note 60. 

Third persoas taking property 
The mere fact that parties have, 
without right, taken possession of a 
part of the mortgaged property, and 
that others are threatening to take 
more of it from its rightful owner 
does not warrant the appointment of 
a receiver, as the mortgagee may re- 
sort to his action at law against 
these parties.—Gilbert v. Block, 61 
I11.APP. 516. 

8. Mich.—White v. Fulton, 244 N.W. 
498, 260 Mich. 346, quoting Corpus 
Juris. 

9. Tex.—Lipow v. Pacific Finance 
Corporation, Civ.App., 34 S.W.2d 
658. 

10. Or.—Hubbs v. Warehouse Serv¬ 
ice Corporation, 42 P.2d 180, 149 
Or. 559. 

For prior mortgagee 

Court should have appointed re¬ 
ceiver for holder of earliest of two 
mortgages covering crops subse- 
quently grown on mortgaged prem- 
ises, where both mortgages provided 
for such appointment.—^Equitable 
Life Ins. Co. v. Read, 246 N.W. 779, 
215 lowa 700. 

11. lowa.—Farmers’ Trust & Sav- 
ings Bank of Laurens v. Miller, 214 
N.W. 546. 203 lowa 1380. 
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mortgage to be foreclosed in an action at law.^2 
Among these grounds are the inadequacy of prop- 
erty to secure the debt,^^ the insolvency of the 
mortgagor^^ and danger that the property will be 
lost or materially injured,^® or that the property is 
subsequently put into the hands of a third party, 
who is insolvent and wasting it, to the destruction 
of the lien sought to be foreclosed,and if the 
mortgage gives the 'mortgagor power to sell and he 
fails to exercise it within a reasonable time, the 
court may appoint a receiver to sell it, especially if 
the mortgaged property is perishable and liable to 
deteriorate.^*^ Ordinarily, a receiver will not be ap- 
pointed where it appears prima facie that the mort- 
gagor is solvent,^^ although there may be circum- 
stances under which a showing of insolvency is not 
necessary,i9 and in a proper case a receiver may 


14 C.J.S, 

be appointed even though the mortgagee's right tc 
foreclose has not accrued.^® 

However, the condition of the property aftei 
institution of the suit cannot change the legal rights 
of the parties as they existed at the time the suit 
was instituted and it is improper for the court 
to appoint a receiver for property not embraced ir 
the mortgage,22 or to appoint a receiver to take 
possession of a chattel where it has been sold to a 
purchaser, without actual notice of the mortgage, b} 
the mortgagor with the implied consent of the mort- 
gagee,22 or to appoint a receiver to take the prop¬ 
erty and to use it pending litigation where the mort¬ 
gagor has a right to a speedy foreclosure and sale,2^ 
but a receiver may be appointed to take possessior 
of property purchased with the proceeds of the sale 
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Nev.—Martin v. Duncan Automobile 
Co,. 252 P. 322, 50 Nev. 9X. 

11 C.J. p 727 note 62. 

Receiver will be appointed only 
when it is shown that the property 1 
is in danger of being lost, removed, 
or materially injured, or for any 
other reason when, in the discretion 
of the court, it may be necessary to 
secure ample justice to the parties. 
—Gahagan v. Wisner, 247 P. 965, 139 
Wash. 664. 

Ciear showing necessary 
To justify a receiver in a foreclo¬ 
sure suit against a tenant, there 
should be a ciear showing of inade¬ 
quacy of the security, insolvency, 
and ‘ that the tenant had either re¬ 
moved or abandoned the premises or 
was misappropriating the property, 
or doing something to destroy the 
value of the security, and it is not 
enough to show that he is short of 
feed and suppiles after surviving a 
winter.—Burton v. Pepper, 76 So. 
762, 116 Miss. 139. 

Appointment not jnstified 
Wash.—Gahagan v. Wisner, 247 P. 
965, 139 Wash. 664. 

12. Mo.—Commerce Trust Co. v. 
White, 154 S.W. 864, 169 Mo.App. 
5. 

Neb,—Monnich v. Schwartz, 96 N.W. 
636, 4 Neb„ Unoff., 811. 

13. Mo.—Tuttle V. Blow, 75 S.W. 
617, 176 Mo. 158, 98 Am.S.R. 488. 

14. Ala.—Lambert v. Anderson, 149 
So. 98, 227 Ala. 222. 

Fla.—^J. G. White Engineering Cor¬ 
poration V. People’s State Bank of 
Lakeland, 87 So. 753, 81 Fla. 35. 
Ga.—Ross V. Fletcher, 96 S.E. 1, 148 
Ga. 147. 

11 C.J. p 727 note 65. 

Advances not made by landlord 

A deed of trust to cover advances 
from a landlord to a tenant, which 
the landlord then refuses to make, 
although the deed recited that it i 


is to be a supplementary renewal for 
prior debts, cannot be used as a basis 
for appointment of a receiver, even 
if the tenant is insolvent, in the ab- 
sence of intent of a tenant to mis- 
appropriate the funds or abandon the 
property.—Burton v. Pepper, 76 So. 
762, 116 Miss. 139. 

1& Ala.—Lambert v. Anderson, 149 
So. 98, 227 Ala. 222. 

Fla.— J. G. White Engineering Cor¬ 
poration V. People's State Bank of 
Lakeland, 87 So. 753, 81 Fla. 35. 
Ga.—Ross V. Fletcher, 96 S.E. 1, 148 
Ga. 147. 

lowa.—Equitable Life Ins. Co. v. Mc- 
Namara, 262 N.W. 466, supplement- 
ing opinion and denying rehearing 
Equitable Life Ins. Co. of lowa v. 
McNamara, 259 N.W. 231. 

Okl.—McDonald v. Bohling, 228 P. 
783, 102 Okl. 243. 

Tex.—Kiel v. Miller, Civ.App., 234 
S.W. 550. 

11 C.J. p 727 note 66. 

Mast be clearly shown. 

Mortgagee must clearly show that 
the property is being materially 
wasted or unnecessarily injured in 
value, or was in fact fraudulently 
procured from him.—^Kiel v. Miller, 
supra. 

Mortgagor renting automobile 
A mortgagee ^ of an automobile 
which has been rented by the mort¬ 
gagor to another and is being so 
used by him as to chuse a deteriora- 
tion in value which renders the se¬ 
curity inadequate is entitled to have 
a receiver appointed to collect the 
rents earned by the car, where the 
mortgagor is insolvent.—J. G. White 
Engineering Corp. v. People's State 
Bank, 87 So. 753, 81 Fla. 35. 

16. Mo.—Commerce Trust Co. v. 
White, 154 S.W. 864, 169 Mo.App. 
5. 

Mortgagor’8 insolvency Immaterial 
Plaintiff's right to a receiver in 
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such case is not affected by th« 
solvency or insolvency of the debtor 
—Commerce Trust Co. v. White, su 
pra. 

17. Ky.—Hili V. Cohen, 55 S.W. 1 
21 Ky.L. 1356. 

Miss.—^Alexander v. Houston, 31 So 

211 . 

18. U.S.—Stillwell-Bierce, etc., Co 
V. Williamston Oil, etc., Co., C.C 
S.C., 80 F. 68. 

11 C.J. p 727 note 68. 

19. Ind.—Mannos v. Bishop-Babcock 
Becker Co., 104 N.E. 579, 181 Ind 
343. 

Tex.—Crow v. Red River Countj 
Bank, 52 Tex. 362. 

20. Tex.—Lipow v. Pacific Financ( 
Corporation, Civ.App., 34 S.W.2( 
658. 

11 C.J. p 727 note 70. 

21. Miss.—Burton v. Pepper, 76 So 
762, 116 Miss. 139. 

22. Ga.—Ross V. Fletcher, 96 S.E. 1 
148 Ga. 147. 

11 C.J. p 727 note 71. 

213. .Nev.—Martin v. Duncan Auto 
mobile Co., 252 P. 322, 50 Nev. 91 

24. Miss.—Burton v. Pepper, 76 So 
762, 116 Miss. 139. 

To operate plantation 
A deed of trust on stock machin 
ery and crops for a year finishei 
has been held not a basis for ap 
pointment of a receiver to farm th 
property for the current year, and t< 
use the tenant’s property for th 
benefit of the landlord; and wher 
a landlord had a receiver appointe» 
in the spring, before planting tim^ 
who took possession of a farm, an 
there was no order authorizing th 
receiver to spend any money or in 
cur debts, and farmed the land witl 
the tenanfs implements and stoch 
it was held that the tenant was no 
chargeable with rent.—^Burton ^ 
Pepper, supra. 
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of part of the mortgaged property along with the 
balance of such property.^s 

One Holding a subsequent mortgage cannot object 
to the appointment of a receiver on the application 
of the prior mortgagee, where the claim secured by 
such prior mortgage is larger than the value of the 

property.26 

Property in possession of mortgagee, A receiver 
may be appointed to take charge of property in the 
possession of a mortgagee, where a creditor having 
the right to redeem tenders payment, which is re- 
fused and the property is retained,27 but where the 
mortgagee is in possession of the property, and 
there is no dispute as to the amount due or as to 
the property, a receiver should not be appointed.^S 

Pending injunction, The court may place the 
mortgaged chattels in the hands of a receiver pend¬ 
ing the trial of a suit to enjoin the foreclosure of 

the mortgage,29 

Procedure for appointment, The facts on which 
the application is based must be sufficiently alleged 
in the bili or petition,^® and if a sufficient showing 
is made, a rule may be issued against the mortgagor 
to show cause why the appointment should not be 


made.21 Ordinarily, a notice and hearing are nec- 
essary,22 but under exceptional circumstances, or 
where the parties are ali before the court, notice 
may be dispensed with,23 in which case, defendant 
may appeal, or move to vacate the appointment, or 
appear on the day set and show cause why the re- 
ceivership should not be continued.^^ The improp- 
er appointment of a receiver may be waived or rat- 
ified by the mortgagor.25 

Effect of appointment. The appointment of a 
receiver does not in any manner affect the priority 
of claims,29 although it does have the same effect, 
as against a subsequent lienor, as if possession were 
taken by the mortgagee.27 A receiver^s possession 
in an action to foreclose cannot be'interfered with 
by creditors of the mortgagor he holds for the 
benefit of the person to whom the court ultimately 
decides that the property belongs.29 

It is the duty of the mortgagor to deliver the 
property adjudged to be covered by the mortgage 
to the receiver, unless subsequent to the judgment 
he has acquired some right thereto,'^^ but the per- 
sons refusing possession to the receiver cannot be 
held in contempt therefor where the receiver has 
demanded more than he was entitled to receive.^i 


25. Ga.—Ross v, Fletcher, 96 S.E. 1, 
148 Ga. 147. 

2a Ala.—^Whaley v. Bright, 66 So. 
644, 189 Ala. 134. 

27. N.J.—Schultz V. Jerrard, 3 A. 
265. 

28. lowa.—Maish v. Bird, 13 N.W. 
298, 59 lowa 307. 

N.J.—Schultz V. Jerrard, 3 A. 265. 
N.Y.—Bayaud v. Fellows, 28 Barb. 
451. 

Where mortgagee in possession 
was gamished and had brought suit 
to foreclose, it was held that he 
was entitled to the appointment of 
a receiver.—^Maish v. Bird, 13 N.W. 
298, 59 lowa 307. 

Suit by creditor or suhseoLueut en- 
cumbrancer 

Where a mortgagee of property is 
in possession thereof, a suit for the 
appointment of a receiver and an ad- 
justment of claims against the mort¬ 
gagor cannot be maintained by a 
creditor or subsequent encumbrancer. 
—McConnell v. Denham, 34 N.W. 298, 
72 lowa 494. 

29. Tex.—Citizens’ State Bank v. 
Galveston First Nat. Bank, 120 S. 
W. 1141, 56 Tex.Civ,App. 515. 

30. Tex.—^Underwood v. Clark, Civ. 
App., 103 S.W.2d 199. 

11 C.J. p 727^note 76. 

Fetitions held sufficient 
Fla.—J. G. White Engiheering Corpo¬ 
ration V. People's State Bank of 
Lakeland, 87 So. 753. 81 Fla. 35. 
Ind.—Stair v. Meissel, 192 N.B. 453, 
207 Ind. 280. 


Tex.—Lipow v. Pacific Finance Cor¬ 
poration, Civ.App., 34 S.W.2d 658. 

Petition held insufficient 
Tex.—Underwood v. Clark, Civ.App., 
103 S.W.2d 199. 

31. U.S.—H, B. Claflin Co. v. Fur- 
tick, C,C,S.C., 119 F. 429. 

32. Ala.—Meyer v. Thomas, 30 So. 
89, 131 Ala. 111. 

Miss.—Burton v. Pepper, 76 So. 762, 
116 Miss. 139. 

Tex.—Amason v. Harrigan, Civ.App., 
288 S.W. 566. 

33. Tex.—^Underwood v. Clark, Civ. 
App., 103 S.W.2d 199. 

11 C.J. p 728 note 78. 

General rule is that a receiver 
should not be appointed without no¬ 
tice to the parties adversely inter- 
ested unless it should be made to 
appear that plaintlff in the suit 
would suffer some material injury 
by the delay necessary to give no¬ 
tice.—^Underwood v. Clark, supra. 

Appointment by court 
On cross bili to foreclose alleging 
mortgagors’ insolvency and attempt 
to dispose of mortgaged property, 
which was insufficient to pay mort¬ 
gage indebtedness, judge properly 
appointed receiver without notice, 
statute requiring notice only when 
application for receiver is made to 
register.—Lambert v. Anderson, 149 
So. 98, 227 Ala. 222. 

Temporary receiver 
[ Where, in an action to foreclose a 
I chattel mortgage, a sufficient emer- 


gency is made to appear, a temporary 
receiver may be appointed without 
notice.—^Haggard v. Sanglin, 71 F. 
711, 31 Wash. 165. 

34. Tex.—Lipow v. Pacific Finance 
Corporation, Civ.App., 34 S.W.2d 
658. 

On general demurrer to motion to 
vacate a receivership on the ground 
that the mortgage debt is fully paid, 
it is error to refuse to vacate the 
receivership, such ground presenting 
an absolute defense, if true.—^De 
Wees V. American Household Fi- 
nance Co. of Texas, Tex.Civ.App., 
113 S.W.2d 275. 

35. Kan.—Guy v. Doak, 27 P. 968, 
47 Kan. 236, 366. 

11 C.J. p 728 note 79. 

36. Ind.—Lorch v. Aultman, 75 Ind. 
162. 

11 C.J. p 728 note 80. 

37. 111.—Central Trust Co. of Illi¬ 
nois V. Sheridan Beach Hotel Bldg. 
Corporation, 259 111.App. 404. 

38. U.S.—^Farmers’ L. & T. Co. v. 
Toledo, etc., R. Co., C.C.Mich., 43 
F. 223, reversed on other grounds 
54 F. 759, 4 C.C.A. 561. 

39. U.S.—^New York Cent. Trust Co. 
V. Worcester Cycle Mfg. Co., 
Conn., 93 F. 712, 35 C.C.A. 547. 

40. Cal.—Crouse v. Los Angeles 
County Super. Ct., 153 P. 723, '28 
Cal.App. 625. 

41. Wash.—^American Laundry Ma- 
chinery Co. v. Eastlake Laundry 
Co., 29 P.2d 696, 176 Wash. 410. 
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Bond io prevent appointment, By giving bond 
with sufficient sureties to produce the mortgaged 
property, a mortgagor can prevent the appointment 

of a receiver.^2 

Discha/rge of receiver. Where a receiver appoint- 
ed in a foreclosure proceeding sells mortgaged chat- 
tels pursuant to the court’s order, on the subse- 
quent trial of the foreclosure action it is error to 
discharge the receiver and to set aside his actsl^^ 

An injunction will not lie to preserve the prop¬ 
erty, or to have other property substituted, pending 
foreclosure if the parties have an adequate remedy 
at law;^^ nor will an injunction issue to protect 
the possession gf the property pending foreclosure 
where a statutory remedy by sequestration is more 
direct.'^^ However, equity will prevent, by injunc¬ 
tion, a mortgagor from impairing the value of, or 
destroying, the mortgaged property and the dis- 
cretion of the trial court has been held not abused 
in the granting of a temporary restraining order 
against further disposal of the mortgaged property 
where it was shown that defendants were disposing 
of such property and were about to dispose of 
more,but it is error to issue an injunction re¬ 
straining disposition of property not subject to the 
mortgage.'^^ 

The granting or refusal of an injunction to pre¬ 
vent the disposition of the property pending fore¬ 


closure cannot in any way ^ifect the finding an 
decree on the merits, where otherwise regular.49 

§ 410. Trial or Hearing 

Defendants in a foreclosure suit are entitied to 
hearing and questions of fact shouid be submitted to th 
jury under proper Instructions where a jury trial is ha( 
and the verdict or findings, which will be given a reasor 
able construction, must be sufficient to support the Judg 
ment. 

While, in every case defendants in foreclosur 
must be given an opportunity to be heard,^® the de 
nial of a compulsory order of reference is not erro 
where there is no issue requiring the examinatio: 
of a long account.51 

Questions of lazv and faci, Where a jury tris 
is had and the evidence is conflicting,^^ question 
of fact should be submitted to the jury.53 Howevei 
where the proceeding to foreclose is regarded a 
purely equitable in its character, the court may de 
termine issues of both law and fact,®^ and althoug 
issues of fact may be submitted to a jury,^® the vei 
dict thereon is regarded as merely advisory in som 
jurisdictions.^® 

Direction of verdict, The court should not direc 
a verdict where the evidence presents a jury ques 
tion or makes out^a case for the jury,^^ b^t, wher 
no question of fact is presented, a direction of vei 
dict is proper.^S 


4iL Tenn.—■Williams v. Noland, 2 
Tenn.Ch. 151. 

11 C.J. p 728 note 85. 

43. Okl.—^J. I. Case Threshing Mach. 
Co, V. Barney, 154 P, 674. 

44. Ala.—^People’s Bank of Mobile v. 
Lenoir, 85 So. 487, 204 Ala. 236. 

11 C.J. p 728 note 87. 

45. Tex.—Hull V. Quest, 2 Tex.Un- 
rep.Cas. 564. 

46. Fla.—Vanderpool Properties v. 
Hess & Slager, 130 So. 457, 100 Fla. 
933. 

47. S.D.—Grieme v. Robkes, 188 N. 
W. 745, 45 S.D. 480. 

4)3. Ga.—^Ross v. Fletclier, 96 S.E. 1, 
148 Ga. 147. 

49. Colo.—Bennett v. Reef, 27 P. 
252, 16 Colo. 431. 

50. Ala.—Meyer v. Thomas, 30 So. 
89, 131 Ala. 111. 

51. S.C.—Norwood Nat. Bank v. 
Banks, 139 S.E. 202, 141 S.C. 10. 

52. Nev.—^Wheeler & Stoddard v. 
Portland Cattle Loan Co., 268 P. 
46, 51 Nev. 53. 

53. Tex.—^Weathered v. Meek, Civ. 
App., 258 S.W. 516. 

Wyo.—^P. J. Black Lumber Co. v. 
Turk, 62 P.2d 619, 50 Wyo. 361, 
rehearing denied 63 P.2d 805, 50 
Wyo. 361. 


Partionlar gaestions of fact 

(1) Whether seller misrepresented 
hotel property sold defendant.— 
Palmer v. Moyers, Mo.App., 298 S.W. 
101 . 

(2) Whether plaintiffs took truck 
back in satisfaction of the debt, or 
under an agreement to sell it and 
apply proceeds in satisfaction of un- 
paid purchase money, or under their 
mortgage securing payment of notes. 
—^Weathered v. Meek, Tex.Civ.App., 
258 S.W. 516. 

(3) Whether plaintiffs turned truck 
over to vendor in settlement of the 
amount due, or to be sold for the 
benefit of both parties.—^Weathered 
V. Meek, supra. 

(4) Whether when loan was made 
mortgagor gave mortgagee's agent 
check with understanding that part 
thereof would be applied to payment 
of first installments on mortgage.— 
Carter v. 'State Finance Co., Tex.Civ. 
App., 81 S.W.2d 1046. 

(5) Whether mortgagor ratified 
mortgagee’s application to Principal 
of money paid with instructions to 
apply it on interest so as to permit 
foreclosure for nonpayment of in¬ 
terest.—Thomas v. Beime, 30 P.2d 
863, 94 Colo. 429. 

(6) Whether plaintiif had reason- 
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able grounds for determining tha 
his security was unsafe.—Thomas '' 
Beirne, supra» 

(7) Whether cattle were thos 
mortgaged.—Schmaling v. Johnstoi 
27 P.2d 1059, 55 Nev. 164, affirmin 
13 P.2d 1111, 54 Nev. 293. 
Evidence held snfficient to go to jnx 
Ark.—^Kirby v. Wooten, 201 S.W. 11 
132 Ark. 44. 

Tex.—Burditt v. Motor Supply Cc 
Civ.App., 99 S.W.2d 679, error dij 
missed. 

Right to trial by jury see the C.J.1 
title Juries § 29, also 35 C.J. p 1€ 
notes 99-9. 

54. Ind.—Brown v. Russell, 4 N.l 
428, 106 Ind. 46. 

55. Cal.—Simon Newman Co. 
Woods, 259 P. 460, 85 Cal.App. 36 

11 C.J. p 728 note 92. 

56. Cal.—Simon Newman Co. 
Woods, supra» 

11 C.J. p 728 note 93. 

57. Ga»—^Nichols v. Waird, 108 S.1 
832, 27 Ga.App. 501. 

Tex.—South Texas Lloyds v. Kilgor 
Civ.App., 296 S.W. 959--Terry 
Witherspoon, Civ. App., 239 S.V 
300. 

58. Ga.—Fowler v. Federal Interm* 
diate Credit Bank of Columbi 
164 S.B. 102, 45 Ga.App. 149. 
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Instfuctions, Where questions of fact are sub- 
mitted to the jury, they should be accompanied by 
proper instructioris from the court;^^ and in sub- 
mitting an issue to the jury, where the status of the 
parties has changed during the suit, such change in 
the status must not be overlooked.®^ However, it 
is improper to instruet the jury on issues not raised 
by the pleadings.^i Where an action is brought to 
recover on the mortgage debt and also for a fore- 
closure, the jury should be required, if they find for 
plaintiffs, to find the amount due them, including in- 
terest and attorney^s fees .62 

Verdictj findings, and conclusions. The findings 
of the court must be sufficient to justify the judg- 
ment,®^ and must not be inconsistent,®^ but findings 
as to matter alleged which is not sufficient to con¬ 
stitute a defense need not be made.®^ In an action 
to foreclose more than one chattel mortgage, when 
a disposal of, or an in jury to, the property or its 
deterioration is relied on as ground of foreclosure 
before the note secured is due, separate findings 
should be made as to the security of each mort¬ 
gage, and the court must find the amount due on 
the debt secured by each mortgage separately.®® 

ConstrucHon of findings. The findings will be 


given a natural and reasonable construction.®^ A 
special finding limits and Controls a general finding. 
and in such case it is the duty of the court to re» 
ject the concliision of such general finding.®^ 

§ 411. Judgment or Decree 

a. Scope and extent of relief 

b. Requisites and validity of decree 

a. Scope and Extent of Itelief 

Where equity acquires jurisdiction of a foreefosure 
proceeding, It will retain it for the purpose of affording 
complete rellef; foreclosure will not be granted where It 
wouid be futile, and the mortgagee is not entitied to re¬ 
cover more than the amount of his indebtedness. 

Courts of equity have control of mortgaged per- 
sonal property and have the power to make all 
needful orders to secure the rights of all parties 
claiming an interest therein,®^ and, where a court 
of equity has aequired jurisdiction of a proceeding 
to foreclose, it will retain such jurisdiction for the 
purpose of affording complete relief as between the 
parties,*^® and the general equity power of ascer- 
taining and adjusting the rights of all parties before 
the court will be exercisedJi Claims of third per- 
sons, made parties, to the property in suit may be 


Tex.—Southwestern Drug Corpora¬ 
tion V, First Nat. Bank, Civ.App., 
45 S.W.2d 424, error refused. 

59. Ga.—Tallaferro v. J. S. Cowart 
& Son, 171 S.E. 406, 47 Ga.App. 730. 

XxLstractions lield proper 

(1) In proceeding to foreclose crop 
mortgage covering any additional 
farm supplies furnished mortgagor, 
charge that mortgagee could apply 
payments, made wlthout direction as 
to application, first to satisfaction of 
amount due for additional supplies, 
crediting mortgage note with bal- 
ance.—Taliaferro v. J. S. Cowart & 
Son, supra. 

(2) In action to foreclose mort¬ 
gage securing notes covering pur- 
chase price of grain separator, in- 
struction on theory of one order and 
one contract for machinery.—^Ad- 
vance-Rumely Thresher Co. v. John¬ 
son, 243 N.W. 919, 62 N.D. 653. 

(3) An instruction that fraudulent 
intent may be established by circum- 
stances.—^Palmer v. Moyers, Mo.App., 
298 S.W. 101. 

railure to instruet 
In replevin action to foreclose 
chattel mortgage, where defense was 
that plaintiff was indebted to de¬ 
fendant, failure to instruet that 
amount so due must equal that due 
on mortgage note to defeat plaintiff’s 
cause of action was error.—Securi- 
ties Inv. Corporation v. Krejci, Neb.^ 
271 N.W. 287. 


60. Tex.—Williams v. Smith, Civ. 
App., 98 S.W. 916. 

61. Okl.—^Boatman’s Bank v. Rog- 
ers, 67 P,2d 860, 177 Okl. 85. 

ба. Tex.—Freiberg v. Brunswick- 
Balke-Collender Co., 16 S.W. 784, 4 
Tex,A.Civ.Cas. § 142. 

63. Cal.—Bank of Perris v. Sandor, 
App., 75 P.2d 87. 

Utah.—Consolidated Wagon & Ma- 
chine Co. v. Kay, 21 P.2d 836, 81 
Utah 595. 

11 C.J. p 728 note 1. 

Value of property 
A finding as to the value of the 
property is not essential.—Burt v. 
Forrest, 254 P. 296, 81 Cal.App. 579. 

64. U.S.—^Unlon Stockyards Bank of 
Wichita, Kan., v. Hamilton, Ky., 
246 P. 580, 158 C.C.A. 550. 

65. Idaho.—Hare v. Young, 146 P. 
104, 26 Idaho 682. 

бб. N.D.—^Nome First Nat. Bank v. 
Mahoney, 135 N.W. 771, 23 N.D. 
177, 

67. Tex,—^Florence v. Warren, Civ. 
App., 293 S.W. 226. 

11 C.J. p 728 note 5. 

Conclusion involving finding 
A courfs conclusion that the mort¬ 
gagor made legal tender of payment 
has been held to involve a finding 
that several days’ delay in communi- 
cating acceptance thereof was unrea- 
sonable.—^Florence v. Warren, supra. 

68. Tex.—^Lee v. Robinson, Civ.App., 
185 S.W. 1061. 
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69. Ark.—Moore v. Price, 70 S.W.2d 
563, 189 Ark. 117. 

11 C.J. p 729 note 15. 

Bights of mortgagor 
Where the mortgagor obtained pos- 
session of the property which had 
been repossessed by the mortgagee, 
the possession of the property should 
be adjudged to the mortgagee with 
appropriate protection of the mort- 
gagor’s rights therein, where the 
mortgagee’s lien is upheld.—Cart- 
Wright V. C. I. T. Corporation, 70 S. 
W.2d 388, 253 Ky. 690. 

Beimbursement of transferes suhject 
to mortgage 

Transferee of chattels subject to 
conditional sales contract and subse- 
Quent mortgage was not entitied on 
foreclosure of mortgage to reim- 
bursement for payments made on 
contract.—^Pacific States Savings & 
Loan Co. v. Strobeck, .33 P.2d 1063, 
139 Cal.App. 427. 

70. Cal.—Lawrence v. Oakes, 3 P.2d 
334, 335, 117 Cal.App. 32, citing 
Corpus Juris. 

Utah.—Consolidated Wagon & Ma- 
chine Co. v. Kay, 21 P.2d 836, 81 
Utah 595. 

Wash.—^Mackall-Paine Veneer Co. v. 
Vancouver Plywood Co., 32 P.2d 
530, 177 Wash. 503. 

11 C.J. p 729 note 8. 

71. Da.—Twin City Motor Co. v. 
Pettit, App., 177 So. 814. 

11 C.J. p 729 note 9. 
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adjusted by a court in foreclosure proceeding^s 
and, if claimant has only an equitable lien, the ques- 
tion of his prior i ty is purely of equitable cogni- 
zance.73 It follows that in such actions liens equi- 
tably entitled to priority over the mortgage may be 
enforced,74 although some cases hold that one of 
the recognized limitations on equitable jurisdiction 
in such actions is that there can be no litigation of 
title paramount or hostile to the mortgage.'^® 

A mortgagee may be entitled to either a judgment 
of foreclosure or for conversion as warranted by 
the evidence,*^® but an alternative judgment for 
plaintiff in an action to foreclose, awarding a speci- 
fied amount of money in the event that a delivery 
of the mortgaged property could not be had, should 
not award an amount in excess of the amount of 
the indebtedness nupaid,*^*^ and it is error to ren- 
der a judgment for the value of the property against 
a third person as having converted it and also to 
direct foreclosure of the mortgage lien on the same 
property where none of it is lost, destroyed, or be- 
yond the jurisdiction of the court.*^^ Also, a judg¬ 
ment decreeing that, if possession of the chattels 
could not be given, the mortgagee should be en¬ 
titled to a judgment for the full amount of the 
mortgage with interest is unauthorized as against 
another lienor or the levying officer in the absence 
of any evidence as to the value of the chattels at 
the time of the conversion by them;*^^ but a judg¬ 
ment against the mortgagor for the principal, in¬ 
terest, and attorney’s fees with foreclosure of the 
mortgage lien and awarding, on replevy bond after 


sequestration, the value of the replevied property 
has been held not defective as amounting to a double 
recovery.so However, it has been held that a mort¬ 
gagee, having only a lien on the property, cannot 
recover damages for the wrongful conversion of 
the property in a chancery proceeding to foreclose 
the mortgage.^^ In an action to foreclose several 
mortgages, a judgment foreclosing the last mort¬ 
gage only is proper where the prior mortgages were 
ineffectual because of an insufficient description 
of the property.^^ 

While judgment should not be rendered until all 
preliminary issues that may affect the extent of the 
mortgagor’s liability have been disposed of,^^ in 
an action to foreclose a mortgage for an indebted¬ 
ness, the mortgagee is entitled tO a judgment for 
the full amount due^^ and is not limited to the 
property covered by the mortgage sought to be forer 
closed,^® but the failure of the mortgagor to avail 
himself of the privilege of ascertaining the amount 
pf the mortgage debt will not serve to award to the 
mortgagee more than his full debt with interest,^^ 
and a mortgagee by acquiring possession by detinue 
is in no position to obtain advantage merely by rea- 
son of the form of action, and is not entitled to 
recovery fof the detention of the property in ad- 
dition to the amount of the debt^^ Conversely, the 
sum decreed as due must not exceed the amount 
due at the time of the decree,®^ including, of course, 
interest and legal expenses,although such a judg¬ 
ment has been held not void in the absence of prej- 
udice.®® The computation of a judgment by award- 


72. N.Y.—Seger & Gross Co, v. Ma- 
claire, 165 N.Y.S. 423. 

11 C.J. p 729 note 10. 

Kolder of conditional 1)111 of sale 
Where the mortgage covers more 
chattels than a conditional bili of 
sale, over which it took priority, the 
judgment of foreclosure should di¬ 
rect a sale of all the chattels in or- 
der to protect the holder of the bili 
of sale.—Seger & Gross Co. v. Ma- 
claire, 165 N.Y.S. 423. 

Claim and delivery 
A mortgagee has the right te have 
a foreclosure judgment entered where 
the property is in custodia legis, al¬ 
though a claim and delivery proceed¬ 
ing by other persons was pending, 
where such persons were made par¬ 
ties to the foreclosure and no re- 
quest for a delay was made.—Pacific 
Southwest Trust & Savings Bank v. 
Tulledo, 241 P. 574, 74 Cal.App. 629. 

73. Ky.—^Woodward v. Newcomb, 12 
Ky.L, 140. 

74. lowa.—Hartney v. Jordan, 69 N. 
W. 1037, 100 lowa 646. 

Wash,—Moody v. Noyes, 45 P. 732, 
15 Wash. 128. 

11 C.J. p 729 note 12. 


75. N.Y.—^Lembeck, etc., Eagle 

Brewing Co. v. Sexton, 77 N.E. 38, 
184 N.Y. 185. . 

11 C.J. p 7^9 note 13. 

76. Tex.—Hydraulic Casing Pulling 
Co. V. Brown, Civ.App., 297 S.W. 
770. 

77. Cal.—Shank v. Blackburn, 200 
P. 762, 53 CaLApp. 620. 

78. Tex,—Hydraulic Casing Pulling 
Co. V. Brown, Civ.App., 297 S.W. 
770—^A B C Stores v. Houston 
Showcase & Mfg. Co., Civ.App., 284 
S.W. 332—Henderson v. Glezen, 
Civ.App.. 240 S.W. 666. 

79. N.T.—Anderson v. A. H. Sick- 
inger, Inc., 256 N.Y.S. 228, 235 App. 
Div. 735. 

80. Tex.—Zihlman v. Yates, Civ. 
App., 91 S.W.2d 1167. 

81. Pia.—G. White Engineering 
Corporation v. People's State Bank 
of Lakeland, 87 So. 753, 81 Fla. 
35. 

82. Tex.—Parmers’ State Bank of 
Donna v, Valley Motors Co., Civ. 
App., 246 S.W. 712. 
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83. Ky.—^Woodward v. Newcomb, 12 
Ky.L. 140. 

84. Ark.—Henry v. Irby, 282 S.E. 3, 
170 Ark. 928. 

Interest 

Judgment awarding six per cent 
interest on mortgage on crop was 
improper, where note secured bore 
ten per cent.—Henry v. Irby, 282 S. 
W. 3. 170 Ark. 928. 

85. Or.—Hubbs v. Warehouse Serv¬ 
ice Corporation, 42 P.2d 180, 149 
Or. 559. 

86. Ala.—Bradley v. Bentley, 167 So. 
294, 232 Ala. 114. 

87. Ala,—Bradley v. Bentley, supra. 

88. N.Y.—Beers v. Waterbury, 21 N. 
Y.Super. 396. 

11 C.J. p 730 note 26. 

89. lowa.—Stickney v. Stickney, 42 
N.W. 518, 77 lowa 699. 

Ky.—Pennington v. Pyle, 3 Dana 529. 
Tex.—^Preiberg v. Brunswick-Balke- 
Collender Co., 16 S.W. 784, 4 Tex,A 
Civ.Cas. § 142. 

90. La.—Thompson v; King Motors, 
140 So. 257, 19 La.App. 298. 
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ing the difference between the amount of plaintiffs 
verdict and defendant’s verdict on a counterclaim 
has been held not improper.^i 

Under an agreement which is insufficient to con¬ 
stitute a mortgage lien, while plaintiff may recover 
the amount due, he is not entitled to a judgment 
giving him a mortgage lien on the property;92 and 
under statutory provisions in some jurisdictions, un- 
less exceptional complications are present, striet 
foreclosure of a mortgage can be granted oniy in 
cases where the legal title is in the party seeking 
foreclosure.^2 Under a statute authorizing a judg¬ 
ment permitting the officer to levy on other prop- 
erty of the mortgagor in case of inability to find 
the mortgaged property, such a judgment has been 
held proper, although the mortgagee has taken pos- 
session of the mortgaged property, the mortgagor 
being able to protect himself by proper resort to a 
court of equity if the mortgagee should secrete 
the property and thereby prevent the officer holding 
the writ of exeeution from finding it.^^ Although 
the property is in the hands of a receiver pendente 
lite, the court appointing the receiver may order 
the proper officer to sell the property under a spe- 
cial exeeution on rendering a judgment of fore- 

closure.^5 

The owner of property not included in the mort¬ 
gage is entitled to recover his interest in such prop¬ 
erty where it was destroyed while in possession of 
the mortgagee under sequestration and an al- 
lowance to the mortgagor for property unaccount- 
ed for by the receiver, which property was taken 
along with mortgaged property, has been held au- 
thorized against the mortgagee where he purchased 
ali the mortgaged property,^7 but the interveners in 


a foreclosure action cannot recover for more prop¬ 
erty than was seized.^^ Where foreclosure is de- 
creed against property not covered by the mort¬ 
gage, the owner of such property has a right to 
have a proper decree of foreclosure entered not- 
withstanding he may have a right of action against 
the sheriff for taking such property.^^ 

Foreclosure futile, A foreclosure sale will not 
be decreed where it would be a futile and idle act ^ 
as where the property mortgaged has ceased to ex- 
ist.2 

Statute authorizing summary judgment stricfly 
construed, The meaning of a clause in a statute 
authorizing decrees for the sale of mortgaged prop¬ 
erty on an assent declared in the mortgage, since 
it provides a remedy of a summary nature, cannot 
be enlarged beyond the limits set by the words when 
read in connection with their context and the sub 
ject matter of the legislation.2 

Personal or deficiency judgments are treated inf 
§ 419. 

b. Eequisites and Validity of Decree 

(1) In general 

(2) Parties 

(3) Effect 

(1) In General 

The judgment or decree must be In conformity 
the issues, proof, and findings and should not be ^ 
biguous, and It should specify the amount of the 
and designate the property affected with reasonable 
tainty. 

The judgment or decree must be in conformit 
to the issues, proof, and findings,^ and the decree 


ai. Mo.—Palmer v. Moyers, App., 
29S S.W. 101. 

92. Ga.—Bray v. McKenzie, 147 S.E. 
406, 39 Ga.App. 397. 

93. Or.—Corbin v. Preston, 218 P. 
917, 109 Or. 230. 

94. Tex.—Betty v. Tuer, Civ.App., 
292 S.W. 271. 

95. Ariz.—^Kunselman v. Kaser, 17 
P.2d 327, 41 Ariz. 219. 

96. Tex.—Farmers’ Nat. Bank of 
Hillsboro v. White, Civ.App., 25 S. 
W.2d 944, error dismissed. 

97. Ark.—Temple v. Hamilton, 26 S. 
W.2d 691, 181 Ark. 1147. 

98. N.D.—^Northwestern Nat. Bank 
of Minneapolis, Minn., v. Hewlett, 
255 N.W. 574, 64 N.D. 664. 

99. Wash.—Olson v. Lida, 230 P. 
643, 131 Wash. 528, reversing Ol¬ 
son V. Fireoved, ‘ 225 P. 643, 129 
Wash. 635. 


1. S.D.—^Valley Springs Holding 1 

Corporation v. Carlson, 227 N.W. j 
841, 56 S.D. 163. 

a. Tex.—First Nat. Bank v. Morris, 
Civ.App., 94 S.W.2d 867. 

3. Md,—Miller v. Hirschmann, 183 
A. 259, 170 Md- 145. 

Goods ajLd chattels personal 

(1) Term “goods” in statute au¬ 
thorizing decrees for sale of mort¬ 
gaged chattels real or goods and 
chattels personal is not so compre¬ 
hensive as “chattels,” “goods” de- 
signating inanimate objects, while 
chattels embrace both animate and 
inanimate property. — Miller v. 
Hirschmann, 183 A. 259, 170 Md. 145. 

(2) “Chattels personal” are mov- 
able things, which may be carried 
about by or with owner, such as 
domestic animals, jewels, furniture, 
etc., and are within statute author¬ 
izing Baltimore City Circuit courts to 
decree sales of such chattels with 
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mortgagors' assent, if situat^ri • 

such City. —^Miller v. Hirschmfl»^ ^ 

**^Aann, su¬ 
pra. * 

(3) General legacy of share in 
tate of personalty, contingent 
legatee surviving life tenant i 
“chattel personal” within statut* 
thorizing decrees for sale of ^ 
chattels in Baltimore with nio 
gors’ assent.—Miller v. Hirschm 
supra. «^ann. 


4. Ariz.—Crosby v. Murray 
1046, 24 Ariz. 446. 


210 P. 


Cal.—Bank of Perris v. Sandor 
75 P.2d 87. . * 


lowa.—Farmers' Sav. Bank of w 
liamsburg v. Cash, 200 
199 lowa 597. 

N.D.—State Bank of Bowrnan v -nt 
son, 186 N.W. 766, 48 N.D. 70 ^" 
S.D,—Coughlin v. Brumweli oiT 
W. 256. 52 S.D. 551. 

Tex.—Ross V. Dozier, Civ 
S.W.2d 911—Automobile 
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should not be ambiguous® in stating the order of 
the court directing foreclosure, and the mode in 
which such order is to be carried out.® It should 
also describe the property affected with reasonable 
certainty,*^ and specify the amount of the lien,^ but 
a judgment has been held not fatally defective as 
to the mortgagor because of a failure to state the 
value of each article covered by the mortgage.^ 
While a decree containing mistakes in material mat- 
ters is improper,!^ errors on immaterial points are 
not fatal to the validity of the decree,and, where 
the court had jurisdiction of the parties and of the 
subject matter with which the cause of action dealt, 
the fact that it made an erroneous ruling will not 
necessarily render the judgment void.^2 a fore¬ 
closure under a statute the judgment must in ali 
particulars comply with the requirements of the 
statute.13 The judgment or decree may be entered 


on a written stipulation or agreement of the pai 
ties.^^ 

Judgment by default. If defendant fails to ai 
swer the suit, his default admits the execution c 
the mortgage, and the court may render judgmei 
by default or decree pro confesso for the amoui 
of the mortgage debt and for a sale of the mor 
gaged property.^^ However, where the affidavit c 
an intervener is sufficient to set forth his claim, 
is improper to enter a default judgment for plair 
tiff because the intervener filed no answer.^® 
Final decree, A decree approving a master's n 
port of sale of the mortgaged property and the e> 
penses therein is a final decree.^^ ’ 

(2) Parties 

Foreclosure will not be decreed against one not i 
possession of the property and it cannot be decree 
where the mortgagor is not a party. 


Co. V. Bryan, Civ.App., 3 S.W.2d 
835. 

11 C.J. p 729 note 16. 

Pxayer for relief 

In chattel mortgage foreclosure 
proceeding, under a counterclaim for 
conversion, it was held that the re¬ 
lief relating to conversion was not 
restricted to the prayer of relief in 
the answer.—State Bank of Bowman 
V. Nelson. 186 N.W. 766, 48 N.D. 702. 
Property not covered hy mortgage 
A judgment decreeing foreclosure 
of property not covered by the mort¬ 
gage is erroneoua—Olson v. Lida, 
'230 P. 643, 131 Wash. 528, reversing 
Olson V. Fireoved, 225 P, 643, 129 
Wash. 635. 

Xucrease of property 
Where plaintitf enumerated prop¬ 
erty described in mortgage, and also 
stated increase of property was cov¬ 
ered thereby, trial court did not err 
in including increase of property In 
decree of foreclosure.—^Burns v. 
Corn Bxch. Nat. Bank of Omaha, 
Neb., 240 P. 683, 33 Wyo. 474. 

Crops gro'wn to date of jadgrment 
Where mortgage created lien on all 
crops growing or to be grown until 
debt was paid, judgment ordering 
sale of all crops grown to date of 
entry of judgment was proper.— 
Lawrence v. Oakes, 3 P.2d 334, 117 
Cal.App. 32. 

AppointmexLt of receiver and commls- 
sioner 

The appointment of a receiver and 
commissioner to gather the property 
and make sale thereof has been held 
not error as outside the issues, the 
word "receiver” adding nothing to 
the legal effect of the order which, 
in fact, appointed a commissioner.— 
Ramsey v. Purlott, 57 P.2d 1007, 14 
Cal.App.2d 145. 

& Tex.—Ross V. Dozier, Cit.App., 

■ 32 S.W.2d 911. 

11 C.J-. P'729 note 17. 


6. N.C.—Chas. Hackley Piano Co. v. 
Kennedy, 67 S.E. 488, 152 N.C. 196. 

11 C.J. p 730 note 18. 

7. Tex.—^Edwards v. Osman, 19 S.W. 
868, 84 Tex. 656—Jaco v. W. A. 
Nash & Co., Civ.App.. 236 S.W. 235. 

11 C.J. p 730 note 19. 

Bescxiption sufficient 

<1) Judgment authorizing sale and 
correctly reciting serial number of 
mortgaged automobile is sufficient to 
identify it, notwithstanding recital 
of wrong motor number.—Thompson 
V. King Motors, 140 So. 257, 19 La. 
App. 298. 

(2) A judgment foreclosing a 
mortgage covering "office furniture,” 
reciting that foreclosure was grant- 
ed against. ofRce furniture including 
chairs and tables was not erroneous 
as limiting, under rule of ejusdem 
generis, foreclosure to articles of 
like nature with chairs and tables 
to exclusion of articles other than 
cabinet makers' wares, in absence of 
indication of intention to limit or 
qualify descriptive language of mort¬ 
gage by speciflc reference in judg¬ 
ment, since articles cf furniture 
other than cabinet makers’ wares 
were included within term "office 
furniture.”—Stevenson v. Record 
Pub. Co., Tex.Civ.App., 107 S.W.2d 
462, error dismissed. 

Judgment not void 

Judgment foreclosing mortgage on 
"50 cows, 7 bulls and 47 calves, all 
located in Bayior County, Texas,” as 
described in petition by mortgagee 
who introduced evidence of legal de- 
scription of cattle, was not void be¬ 
cause not sufficiently identifying cat¬ 
tle.—Busby v. First Nat’Bank, Tex. 
Civ.App., 68 S.W.2d 328, error dis¬ 
missed. 

Tex.—Kelly v. R-F Finance Cor¬ 
poration,- Civ.App., 60 S.W.2d 1067. 
11 C.J. p 730 note 20. 
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Judgment held too indefinite 
Judgment in foreclosure suit r 
Quiring reference to mortgage to n 
terpret recital with respect to su 
tendered Into court by mortgagee 
assignee is too indefinite.—Kelly 
R-F Finance Corporation, Tex.Ci 
App., 60 S.W.2d 1067. 

9. Tex.—Zihlman v. Tates, Civ.Api 
91 S.W.2d 1167. 

10. Ariz.—Crosby v. Murray, 210 : 
1046, 24 Ariz. 446. 

11 C.J. p 730 note 21. 

11. N.J.—^Hunt V. Ludwig, 118 , 
839, 94 N.J.Eq. 158, affirming i: 
A. 699, 93 N.J.Eq. 314. 

11 C.J. p 730 note 22. 

Dlsmissing bili and ordexing sale 
Where, in a suit to foreclose 
chattel mortgage, a receiver appoin 
ed in behalf of complainant sold tl 
chattels, and the mortgage was a 
judged invalid, it was error to di 
miss the bili, and in the same d 
cree order a disposal of the procee( 
of sale, since the decree thus re 
dered depended on the validity < 
the foreclosure proceedings, but su< 
inadvertence may be corrected,- 
Hunt v Ludwig, 118 A. 839, 94 N. 
Eq. 158, affirming 116 A. 699, 93 : 
J.Eq. 314. 

ISK. Ariz.—^Hawkins v. Leake, 22 
2d 833, 42 Ariz. 121. 

13. N.D.—^Nome First Nat. Bank 
Mahoney, 135 N.W. 771, 23 N.: 
177. 

14. lowa.—^Mains v. Des Moines N« 
Bank, 85 N.W. 758, 113 lowa 395. 

15- Tex.—Ricks v. Pinson, 21 Te 
507. 

16. N.C.—Hili v. Patillo, 122 S. 
306, 187 N.C. bl. 

17. Fla.—Alford v. Leonard, 102 S 
885, 88 Fla. 532. 
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The fact that there can be no personal judgment 
in a proceeding to foreclose, because of the absence 
of the necessary parties will not prevent a decree 
for foreclosure where the proper parties for that 
purpose are before the court.18 Foreclosure will 
not be decreed against one not in possession of the 
mortgaged chattels,i9 and foreclosure cannot be de¬ 
creed where the mortgagor is not a party .20 In 
case of the mortgagor's death pending foreclosure 
the action must be revived against his legal rep- 
resentatives; otherwise no valid foreclosure can be 
decreed.2i A purchaser of personal property, pend¬ 
ing a bili to foreclose a chattel mortgage thereon, 
is bound by the decree that may be made against 
the person from whom he derives title.^^ 

Joint mortg^gees. Under a decree foreclosing a 
mortgage cxecuted to two mortgagees to secure dis¬ 
tinet debts, without indicating whether they take 
as joint tenants or tenants in common, the mort¬ 
gagees are entitled to the property as joint tenants 
in proportion to their debts as they then exist, al- 
. though one debt may have been reduced more than 
the other,^^ 

(3) Eifect 

A mortgage becomes merged In a Judgment of fore- 
closure^ and the Judgment Is conclusive as to defenses 
which shouid have been set up in the action. 

A judgment for the foreclosure of a mortgage 
affirms the validity of the mortgage and plaintiff’s 
right to satisfaction out of the specific property 
covered by it,24 and is a binding adjudication that 
plaintiff in such action has a better title to the 
property than a defendant therein who was claiming 
under another mortgage.^^ The mortgagee does not 
get legal title to the property under a judgment of 
foreclosure, but only a lien on the property,and 
the mortgage becomes merged in the judgment^^ 


and has no further vitality as long as the judgment 
stands.28 The assignor of a mortgage is bound by 
a finding that the assignee was the owner of the 
mortgage in a foreclosure suit to which the assignor 
was a party,29 and a final decree of foreclosure is 
conclusive as to defenses which shouid have been 
set up in the action,30 and a general judgment for 
plaintiif, although irregular in form, disposes of all 
parties and issues,3i but a judgment of foreclosure 
has been held not conclusive as to any incidental 
or collateral questions not actually put in issue and 
adjudicated.32 In the absence of fraud or collu- 
sion, when a junior mortgagee forecloses his mort¬ 
gage and obtains possession of the property from 
one who is the successor in interest of, and stands 
in privity with, the senior mortgagee and obtains 
a valid judgment against such person decreeing the 
junior mortgagee to be the owner of the property 
and such judgment is unappealed from, the rights 
of the senior mortgagee will be precluded by such 

judgment.33 

Where an attempt to foreclose a mortgage is yoid, 
the parties to the mortgage are left in the same po- 
sition as that occupied by them before the foreclo¬ 
sure was attempted.34 

§ 412. Sale 

While sales on foreclosure are sometfmes made 
through the agency of a speciaJ exeeution, equity will not 
order them to be so made when it wouid defeat the ends 
of justice; mandatory provlsions of statutes In reference 
to such sales must be complied wlth. 

The practice in some jurisdictions is to sell under 
a foreclosure decree through the agency of a spe- 
cial execution,35 but courts of equity, in ordering 
a sale of property on foreclosure oi a chattel mort¬ 
gage, wdll not follow the manner of sales on exe- 
cution, where so to do wouid defeat the ends of jus- 
tice.36 A decree of foreclosure does not authorize 


18. Wash.—Weir v. Rathbun, 40 P. 
625, 12 Wash. 84. 

18. Or.—Flanagan Bank v, Graham, 
71 P. 137, 790, 42 Or. 403. 

11 O.J. P 730 note 28. 

Joint possession 

It is error to render Judgment 
against one who is merely in Joint 
possession of the property with the 
mortgagor, without other title or 
right thereto.—McLain v. McCollum, 
Tex.Civ.App., 72 S.W. 1027. 

20. S.D.:—Coughlin v. Brumwell, 219 
N.W. 256, 52 S.D. 561. 

21. Ind.—^Binkley v. Forkner, 15 N. 
E. 343. 

22. 111.—MeCauley v. Rogers, 104 
111 : 578, affirming 10 IlLApp. 559. 

23. R.I.—Clarke v. Robinson, 13 A 
124, 16 R.I. 180. 


24. Ala.—^Boswell v. Carlisle, 70' 
Ala. 244. 

25. lowa.—^Allen v. First Nat. Bank, 
180 N.W. 675, 191 lowa 492. 

2& Tex.—Taylor v. Tillotson, Civ. 
App., 272 S.W. 323. 

27. Tex.—Taylor v. Tillotson, supra, 
11 C.J. p 730 note 33. 

28. Wash.—Spokane Merchants’ As- 
soc. V. Coleville First Nat. Bank, 
150 P. 434, 86 Wash. 367. 

29. Ark.—Starling v. Hamner, 50 S. 
W.2d 612, 185 Ark. 930. 

30. N.J.—Bankers’ Trust Co. v. 
Maxson, 134 A. 875, 100 N.J.Bq. 1. 

31. Tex.—^Medino v. Sheppard, Civ. 
App., 273 S.W. 885. 

Amonnt due 

In a mortgagee's action for money 
realized from a sale of part of the 
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security, he is bound by the prior 
Judgment in foreclosure adjudicating 
the total amount due.—^Halladay v. 
McGraw, 132 N.E. 123, 231 N.Y. 382, 
modifying 179 N.T.S. 924, 190 App. 
Div. 929. 

38. lowa.—^Vogel v. Wadsworth, 48 
lowa 28. 

34 C.J. p 966 note 44. 

33. Okl.—Security State Bank of 
Mooreland v. First Nat. Bank, 213 
P. 874, 89 Okl. 179, 180. 

34. Idaho,—Blackfoot City Bank v. 
Clements, 226 P. 1079, 39 Idaho 
194. 

35r N.D.—^Workman v. Salzer Lum- 
ber Co., 199 N.W. 769, 51 N.D. 280. 
11 C.J. p 730 note 35. 

38. N.D.—^Workman v. Salzer Lum- 
ber Co., supra, 

11 C.J. p 730 note 3$. 
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the seizure and sale of property not described there- 
in;37 but a decree ordering a sale of the property 
in an adjoining county, although unauthorized by 
the terms of the contract, is not subject to collateral 

attack.ss 

The person in possession of the property may, by 
an order of attachment, be forced to deliver it to 
the commissioner appointed to conduct the sale.^^ 
Mere delay in executing the order to sell does not 
forfeit the mortgagee^s right to enforce.*^^ While 
the chancellor, to adjust the rights between the par¬ 
ties, should order a sale of the property, an execu- 
tion defendant has no right to complain of the fail- 
ure of the court to order a sale, if he has received 
credit on the mortgage debt for the full value of the 
property,and in the absence of an express agree- 
ment or statute requiring a sale of property subject 
to a chattel mortgage on default, the mortgagee is 
only obliged to sell in case he desires to hold the 
mortgagor for any deficiency.'^^ 

Advertisement and no fice. While the various 
acts required by statute to be performed by the ofii- 
cer in connection with the sale, such as the adver¬ 
tisement thereof and the return, have been regarded 
in at least one jurisdiction as directory merely, and 
not essential to give him the power to sell,^^ in 
other jurisdictions substantial compliance with stat- 
utory provisions regarding notice of the sale is nec- 
essary,^^ and the description of the property to be 
sold at the foreclosure sale must be given with rea- 
sonable certainty in the advertisement and notice of 
sale.^5 There is a legal presumption that the ofhcer 
obeyed the directions given by the decree as to the 
publication of notice of the proposed sale.^® A 
statute prescribing the procedure to subject prop¬ 


erty covered by a chattel mortgage to the mortgage 
debt without the consent of the mortgagor and pro- 
viding that a notice of sale must be given the owner 
of the equity of redemption and that for a violation 
thereof the debt secured by the mortgage shall be 
deemed fully satisfied and the mortgage canceled 
has been held invalid.'*'^ 

A ppr ais ement. Where an appraisement is requir¬ 
ed by statute, before sale, the fact that the mortga¬ 
gor waived such requirement does not preclude the 
mortgagee from moving to set aside the sale for 
failure to have an appraisement.^^ 

§ 413. - Claims of Third Persons 

After Judgment in a foreclosure action, third persons 
claiming an interest in the property may generaily re- 
strain the sale of the property or secure proper rellef by 
appropriate action. 

Where execution has issued on a judgment in 
foreclosure, claimant in rightful possession of the 
mortgaged property may retain it through statutory 
provisions for the trial of right to property.^» 

In the absence of statutory provisions, a third 
person owning property seized in a chattel mortgage 
foreclosure action may claim ownership orally or in 
writing, such claim need not state the value of the 
property, and if stated, claimant is not bound, the 
value of the property being a question for the ju- 

ry,50 

A third person claiming an interest in property, 
where such claim is denied, has the burden of prov- 
ing his right thereto^i by a preponderance of the 
evidence;^2 and he cannot claim the proceeds of 
the sale by priority and at the same time attack the 
act of mortgage under which the sale was made.^^ 


37. Tex.—^Lawrence v. Story, etc., 
Piano Co., Civ.App., 183 S.W. 1187. 

11 C.J. p 731 note 41. 

38. lowa.—King v. Nelson, 94 N.W. 
1095, 120 lowa 606. 

39. Ky.—Cooper v. McKee, 89 S.W. 
203, 121 Ky. 287, 28 Ky.L. 270. 

11 C.J. p 731 note 37. 

40. N.D.—^Workman v. Salzer Lura- 
ber Co., 199 N.W. 769, 51 N.D. 280. 

11 C.J. p 731 note 38. 

4j 1. Ky.—Hubbard v. Ratcliffe, 13 
Ky.L. 640. 

4d5. N.Y.—Holliday v. McGraw, 176 
N.Y.S. 661, 106 Misc. 661. 

43. Mont.—Exchange State Bank of 
Glendive v. Occident Elevator Co., 
24 P.2d 126, 95 Mont. 78, 90 A.L.R. 
740. 

44. Ariz.—^Kunselman v. Kaser, 17 
P.2d 327, 41 Ariz. 219. 

Betum insnfficient to sliow notice 
Sherift's return of notice of fore¬ 


closure sale creating inference that 
notices of sale of realty only were 
posted, and that sale of personalty 
was overlooked, was insufRcient to 
Show notice.—^Kunselman v. Kaser, 
supra. 

45. XJ.S.—Sampson v. Camperdonn 
Cotton Mills, C.C.S.C.. 64 P. 939. 

N.Y,—General Electric Co. v. Wight- 
man, 39 N.Y.S. 420, 3 App.Div. 118. 

46. XJ.S.—^Radetsky v. Gramm-Bern- 
stein Motor Truck Co., C.C.A.C 0 I 0 ,, 
4 F.2d 965. 

47. Wis.—Stierle v. Rohmeyer, 260 
N.W. 647, 218 Wis. 149. 

48. lowa.—^Minneapolis Threshing 
Mach. Co. V. Beck, 64 N.W. 637, 95 
lowa 725. 

49. Tex.—^Jones v. Lawrence, Civ. 
App., 151 S.W. 584—Yandell v. Ap- 
pling, Civ. App., 140 S.W. 518— 
Craig v. Martin-Bennett Co., Civ. 
App., 102 S.W. 1172. 
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50. N.D.—Morton v. Stensby, 232 N. 
W. 6, 59 N.D. 784. 

Attachment statute not applicahle 
A statute relating to the claims 
of third parties in an attachment 
suit is not applicahle where property 
is taken under a warrant of seizure 
in an action to foreclose a mortgage 
and was disposed of under a special 
execution issued on the judgment of 
foreclosure in such action.—Morton 
V. Stensby, supra. 

51. Ala.—Bixler v. Zeidman, 119 
So. 211, 218 Ala. 498. 

52. Evidence held sufdcient 
Bvidence sustained verdict for 

damages for conversion for third 
party claimant against sheriffs who 
seized and sold property in mortgage 
foreclosure action.—Morton v. Stens¬ 
by, 232 N.W. 6, 59 N.D. 7.84. 

53. La.—Federal Mortgage & Fi- 
nance Co. v. Bohne, App., 146 So. 
173—Eddy v. Wealhers, 134 So. 
259, 16 La.App. 634. 
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After final judgment, the denial of a petition of in- 
tervention by parties who had not established their 
claim, is within the discretion of the court.^^ 

Although a judgment in foredosure directs that 
the claim of a third person be fully paid from the 
proceeds of sale, such third person cannot insist on 
a sale under the judgment after the mortgage in- 
debtedness has been paid and the mortgage dis- 
charged.5^ A person paying a note secured by a 
chattel mortgage, which also partly secured other 
indebtedness, has been held entitled on intervention 
in foredosure proceedings to require the payee of 
the note to exhaust the additional security first be- 
fore satisfying his claim out of the property cover- 
ed by the mortgage.^® 

Intervention prior to judgment in a foredosure 
action is treated supra § 403. 

§ 414. - Manner and Conduct of Sale 

Substantia! compliance with existing statutory pro- 
visions is necessary to render a foredosure saie valid, 
but the sale wiH not be set aside for mere Irregularities. 

Where statutes are in force regarding the man¬ 
ner and conduct of a foredosure sale, substantial 
compliance therewith is generally sufficient.®^ The 
sale is a judicial one, and in the absence of a stat¬ 
ute directing an execution to be issued therefor the 
court may order any person to make the sale and 
may prescribe the manner of the sale.®® The offi- 
cer making the sale acts as an officer of the court,®® 
and may make a valid sale under the order issued 
in pursuance of a foredosure decree, even though 
the mortgaged property is not present, or under his 
control, at the time and place of sale.®® The prop¬ 


erty should be sold in the manner calculated to 
bring the best price,®^ and the court may direct the 
officer to offer it for sale both separately and to^ 
gether, in order to determine this;®^ but where 
there are several mortgages on separate parcels of 
personal property securing different debts, the to- 
tal mortgaged property cannot be sold in one lot 
to pay the balance due on all the debts.®® 

The failure to sell all of the mortgaged property 
will not invalidate the sale where part of the prop¬ 
erty could not be located.®^ Omissions and irreg¬ 
ularities of the sheriff at a sale held by him are not 
chargeable to the buyer, but are questions between 
the sheriff and the parties to the judgment.®® 

Attacking sale, A foredosure sale will not be set 
aside in an action therefor on the ground of collu- 
sion and fraud, where there is no claim of new evi- 
dence or matters not known at the time of the fore- 
closure proceedings;®® and the fact that personalty 
in a receiver’s control was sold while it was in the 
physical possession of tenants has been held not to 
warrant setting aside the sale on the ground that 
the prpperty could not be delivered to the purchas- 
er.®"^ One desiring a sale of mortgaged property in 
separate units should present a timely application 
therefor,®® and before a foredosure sale of a num- 
ber of pieces of property sold in parcels or all as 
one may be set aside, it must be shown that it 
would have brought a higher price if sold piece by 
piece.®® Alleged conduct of an attorney represent- 
ing the mortgagee at the sale is not ground for set¬ 
ting aside the sale where such conduct was not im- 
proper;'^® and the adequacy of the price at the 
sale being within the discretion of the trial court, 


54. Wyo.—Anderson v. Star-Bair Oil 
Co., 243 P. 394, 34 Wyo. 332. 

55. N.Y.—^Washington Trust Co, v. 
Morse Iron Works, etc., Co., 79 N, 
E. 1022, 187 N.Y. 307, reversing 100 
N.Y.S. 254, 114 App.Div. 886. 

56. Tex.—Askey v. Stroud, Civ.App., 
240 S.W. 339. 

57. Ariz.—Kunselman v. Kaser, 17 
P.2d 327, 41 Ariz. 219. 

Within. view of property 
Foredosure sale of furniture on 
premises where any purchaser had 
privilege of viewing it in apartments 
is sufficient compliance with statute 
reotuiring that sale must be within 
view of purchasers.—Kunselman v. 
Kaser, supra. 

Sale for cash invalid 
Under St.Annot., 1899, § 3376, re* 
Quiring foredosure sales made by 
order of court to be on three months’ 
credit, a sale for cash was held in¬ 
valid.—Stone V. Thacker, 62 S.W. 70, 
3 Ind.T. 737. 

14 C.J.S.-68 


Extent of waiver of statute 

Provision in bili of sale to secure 
debt waiving notice of application 
for speedy sale of perishable prop¬ 
erty or property liable to deteriorate 
from keeping was held not waiver of 
notice of application for speedy sale 
of mule, and hence speedy sale of 
mule without such notice was void.— 
Jackson v. Parks, 174 S.E. 203, 49 
Ga.App. 29. 

58. Ind.—Leader Pub. Co. v. Grant 
Trust. etc., Co., 108 N.E. 121, 182 
• Ind. 651. 

11 C.J. p 731 note 46. 

58. Kan.—^Wildin v. Duckworth, 112 
P. 606, 83 Kan. 698. 

60. Colo.—Conway v. Headquist, 34 
P.2d 69, 95 Colo. 187. 

11 C.J. p 731 note 48. 

61- Ariz.—Kunselman v. Kaser, 17 P. 

! 2d 327, 41 Ariz, 219. 

11 C.J. p 731 note 52. 
esa. W.Va.—Hurxthal v. Hurxthal, 
32 S.E. 237, 45 W.Va. 584. 

63. La.—T. Hofman-Olsen v. North- 
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ern Lumber Mfg. Co., 107 So. 593, 
160 La. 839. 

64. Vt.—^Pirestone Tire & Rubber 
Co, V. Hart, 158 A. 90, 104 Vt. 100. 

65. Ga.—Parr, etc., Furniture Co. v. 
Barnett, 85 S.E. 823, 16 Ga.App. 
550. 

66. Wash.—Jesseph v. Carroll, 219 
P. 429, 126 Wash. 661. 

67. Ariz.—Kunselman v. Kaser, 17 
P.2d 327, 41 Ariz. 219. 

68ta Fla.—Hyman v. City Trust Co., 
128 So. 611, 99 Fla. 1202. 

69. Ariz.—Kunselman v. Kaser, 17 
P.2d 327, 41 Ariz. 219. 

Fla.—Hyman v. City Trust Co., 128 
So. 611, 99 Fla. 1202. 

Sale held valid 

Ariz.—^Kunselman v. Kaser, 17 P.2d 
327, 41 Ariz. 219. 

70. Wash.—Jesseph v. Carroll, 219 
P. 429, 126 Wash. 661. 

Statiug pxiority and arnount of othex 
Uens 

Where an attorney representing 
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such question will be reviewed only for the purpose 
pf determining whether there has been an abuse of 
discretionJi 

A inortgagor^s creditor has been held not entitled 
to take advantage of mere irregularities in the fore- 
closure sale;'^^ and a foreclosure sale is not subject 
to collateral attack for mere irregularities.^^ 

§ 415. - Persons Who May Purchase 

A mortgagee may purchase the property at a fore- 
plosure sale. 

The holder of a mortgage may purchase at the 
sale, under a decree of foreclosure,^^ and cannot 
be disturbed in his purchase by the trustee in bank- 
ruptcy of the mortgagor, on account of irregulari¬ 
ties in the sale.*^® 

.§ 416. -Report of Sale 

Ordinarily, the officer must make a return or report 
after he has sold the property and the sale must be 
confirmed by the court where so required by statute or 
decree of the court. 

Generally, after the officer has sold the property 
in accordance with the decree of the court, he must 
make a return or report.*^® However, the fact that 
the officeres return failed to disclose how much the 


personalty and the realty were sold for respectively 
has been held harmless, as such error could be cor- 
rected by an amended return. 

Confirmation of sale, While a foreclosure sale 
may be effective without confirmation by the court 
where confirmation is not required either by stat¬ 
ute or order of court,*^^ generally, after the officer 
has made a return or report to the court, his action 
must then be confirmed,“^9 and the court may order 
a confirmation which will relate back to the time of 
sale.S® While, ordinarily, the inadequacy of price 
is not ground for withholding an order of confirma¬ 
tion of the sale, a sale at a price that is inequitable 
will not be confirmed.^i 

§ 417. - Effect of Sale 

A Judgment of foreclosure and sale of the property 
completely extinguishes the mortgage, and the mortgagor 
has neither legal nor equitable title to the property, but 
only a personal privilege to redeem. 

A judgment of foreclosure and sale of the mort- 
gaged property to the mortgagee completely extin¬ 
guishes the mortgage,^2 and satisfies the mortgage 
debt to the extent of the net proceeds obtained;^^ 
and by force of statutory provision, it has been held 
to discharge the debt entirely when the person liable 
therefor was not made a party to the proceedings.84 


the mortgagee at a foreclosure sale, 
yrhen questioned, told contemplated 
purchasers the amount of liens 
hgainst the property, stating that he 
represented the lien claimants and 
.that in his opinion the liens were 
valid and superior to the mortgage 
lien, and where he further allowed 
^dditional time for the investigation 
pf such matters before starting the 
sale, his cdnduct was not such as to 
discourage the bidding.—Jesseph v, 
Carroll, 219 P. 429, 126 Wash. 661. 

71. Wash.—^Jesseph v. Carroll, su¬ 
pra. 

Tinadeqnacy not shown 
’ Where personal property, subject 
to liens aggregating three thousand 
‘six hundred dollars was sold at a 
foreclosure sale for two thousand six 
hundred seventy dollars, although 
shown to have been originally pur- 
chased, together with a body of tim- 
ber land, for thirty thousand dollars, 
and 'although about one half of the 
timber land had been sold for ten 
thousand dollars, such an inadequacy 
of price was not shown as would 
warrant setting aside the foreclosure 
sale.—Jesseph v. Carroll, supra. 

72. 111.—Matson v. City Market Co., 
262 jll.App. 200. 

,73. Wash.—Dare y. Hali, 250 P. 106, 
141 Wash. 389. 

11 C.J. p 7^1 'note 49, 

Mo.—Weber Impl. Co. v. Dun- 
ard, 164 S.W. 685, 140 Mo.App. 476. 
11 C.J. p 731 hote 54. 


75. Mich.—^Lyle v. Palmer, 3 N.W. 
921, 42 Mich. 314. 

76. Ariz.—^Kunselman v. Kaser, 17 
P.2d 327, 41 Ariz. 219. 

11 C.J. p 731 note 67. 

Provision as to return of writ direc- 
tory 

Where judgment forecloses equity 
of redemption in speciflc property 
and provides for issuance of special 
execution directing sheriff to sell 
property, the judgment is enforce- 
able under Comp.L.1913 § 7714, by 
writ reciting the material parts of 
the judgment, and in such case the 
provision in the execution for its 
return within sixty days, and in the 
statute, Comp.Ii.l913 § 7719, requir- 
ing executions to be returned within 
sixty days, is directory.—Workman 

V. Salzer Lumber Co., 199 N.W. 769, 
51 N.D. 280. 

Statute invalid 

A statute prescribing the proce- 
dure to subject property covered by 
a chattel mortgage to the mortgage 
debt without the consent of the 
mortgagor, and providing for the fil- 
ing of an affidavit reporting the sale 
and that for a violation thereof the 
debt secured by the mortgage shall 
be deemed fully satisfied and the 
mortgage canceled, has been held in¬ 
valid.—Stierle v. Rohmeyer, 260 N. 

W. 647, 218 Wis. 149. 

77. Ariz.—^Kunselman v. Ka^er, 17 
P.2d 327, 41 Ariz. 219. 
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78. U.S.—Radetsky v. Gramm-Bern- 
stein Motor Truck Co., C.C.A.C 0 I 0 ., 
4 P.2d 965. 

79. Ky.—Schneider v. Greenbaum, 
46 S.W. 2, 20 Ky.I^ 207. 

11 C.J. p 731 note 68, 

80. Mich.—Huggles v. Centerville 
First Nat. Bank, 5 N.W. 257, 43 
Mich. 192. 

81. U.S.—Hanan v. Threadgill, D.C. 
Fla., 296 F. 569—^Blackburn v. Sel- 
ma R. Co.; C.C.Tenn.,. 3 F. 689. 

Price inequitable 

A sale of a boat and land under 
mortgages will not be confirmed, 
where bids were one thousand nine 
hundred dollars in November, aa 
against eleven thousand seven hun¬ 
dred fifty dollars in former sale in 
May, not reported by master, and it 
appeared that complaining party had 
interest by reason of guaranty and 
as obligor in supersedeas bond, and 
was prevented from attending the 
November sale.—^Hanan v. Thread¬ 
gill, D.CFla., 296 F. 669, 

82. Tex.—^Ligon v. Jackson, Civ, 
App., 238 S.W. 1024. 

83. Ga.—^Earnest v. Nappier, 19 Ga 
537. 

11 C.J. p 731 note 60, 

84. Conn.—^Ansonia Nat. Bank^s 
Appeal, 18 A. 1030, 20 A. 394, 5^ 
Conn. 257. 
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Where the property was sold under foreclosure of 
a second mortgage to the mortgagee who was also 
the holder of the first mortgage thereon, it was 
held that the lien of the first mortgage became 
merged in the higher title, and ceased to existis 

After a foreclosure sale of mortgaged property, 
the mortgagor has neither legal nor equitable title 
thereto, but is left with a mere personal privilege 
to redeem, and the title vests in the purchaser sub- 
ject to the statutory privilege to redeem,86 and un- 
til the sale has been set aside or declared void, the 
purchaser remains bound for the purchase price.87 

A lessee cannot sustain a claim to the property 
after a sale thereof under foreclosure proceedings 
to which the lessor was a party;88 and the person 
conducting a sale under a judgment of foreclosure 
is protected against all adverse claimants of the 
property.8^ On a collateral attack, the price ob- 


tained at such sale has been held conclusively to 
fix the value of the property in the absence of 

fraud.^6 

§418. -Title and Rights of Purchaser 

The title of the purchaser under a foreclosure sale is 
dependent on the validity and priority of the mortgage 
and the regularlty of the foreclosure proceedings, and he 
is ordinarily entitied oniy to property covered by the 
mortgage and the bili of sale thereunder. 

The title of the purchaser, under a judicial fore¬ 
closure of a chattel mortgage, depends on the va¬ 
lidity of the mortgage foreclosed,^! its priority of 
lien,^" and the regularity and legality of the fore¬ 
closure proceedings.^8 ^ purchase by a chattel 

mortgagee at his own sale has been held not void, 
but only voidable at the mortgagor’s election.^^ 
While it has been held that the burden is not on 
the purchaser to show that the sale was lawful,^^ 


85. Cal.—Good V. Brown, 196 P. 

299, 51 CaLApp. 199. 

Sa Wis.—Whalen v. Finn, 240 N.W. 
188. 207 Wis. 254. 

87. Ky.—Schneider v. Greenbaum, 
46 S.W. 2, 20 Ky.L. 307. 

88. U.S.—^In re Kolb Carton Co., C. 
C.A.Conn., 9 F.2d 706, mandate 
amended 11 P.2d 1011. 

89. Conn.—Carter v. Clark, 28 Conn. 
512. 

11 C.J. p 732 note 63. 

90. Mont.—^Exchange State Bank of 
Glendive v. Occident Elevator, Co., 
24 P,2d 126, 95 Mont, 78, 90 A.L.R. 
740. 

11 C.J. p 732 note 62. 

91. Md.—Miller v. Hirschmann, 183 
A. 259, 170 Md. 145. 

11 C.J. p 732 note 65. 

Property or rights not snhject to 
mortgage 

As remainderman*s interest in con¬ 
tingent general legacy of money was 
not the subject of a mortgage, pur¬ 
chaser at sale of such interest under 
consent foreclosure decree did not 
acquire absolute title thereto.—Mil¬ 
ler V. Hirschmann, supra. 

92. Ga.—^Hanesley v. Council, 92 S. 
E. 530, 147 Ga. 27. 

11 C.J. p 732 note 66. 

Purchase at sale under first mort- 
gage 

Where sale of property under chat¬ 
tel mortgage did not bring sufficient 
sum to discharge first lien, pur¬ 
chaser at such sale acquired prop¬ 
erty discharged from subordinate 
lien.—^Lindsey v, Monroe, Tex.Civ. 
App., 95 S.W.2d 1324. 

Purchase at sale nuder second mort¬ 
gage 

The purchaser of property at a 
foreclosure sale under a second 
mortgage may pay the debt due to 


the first mortgagee and retain the 
property.—Cason, Monk & Co. v. 
Baker, Tex.Civ.App., 62 S.W.2d 592. 

93. Ga.—^Kirkland v. Gaskins, Paulk 
& Co.. 92 S.E. 965, 20 Ga.App. 235. 
Va.—McClure Grocery Co. v. Wat- 
son, 139 S.E. 288, 148 Va. 601. 

11 C.J. p 732 note 67, 

Delivery of property 
Where purchaser at sale under 
deed of trust was already in posses- 
sion at time of sale as lessee of 
grantor, a forma! delivery was un- 
necessary.— F, D. Cummer & Son Co. 
V. R. M. Hudson Co., 127 S.E. 171, 
141 Va. 271. 

Payment of purchase money 

(1) Where sale of property under 
deed of trust was regarded as com- 
pleted by both trustee and purchaser, 
fact that payment of price for prop¬ 
erty sold was temporarily deferred 
did not affect sale, where it was by 
agreement between trustee and pur¬ 
chaser,—F, D. Cummer & Son Co. v, 
R. M. Hudson Co., supra. 

(2) The owner of a mortgage who 
bid in the property at a foreclosure 
sale for cash, for more than the 
amount due on the mortgage, and 
who made no payment on his pur¬ 
chase, was held to acquire no title 
to the property.—Weber Impl. Co. v. 
Dunard, 164 S.W. 686, 181 Mo.App. 
658. 

Noticc that sale was fraudulent 
Defendants may show that an al- 
leged sale under a deed of trust was 
a mere sham and a fraud on the 
rights of creditors and that such 
facts were known to the purchaser 
at the sale.—^McClure Grocery Co. v. 
Watson, 139 S.E, 288, 148 Va. 601. 
Void sale to mortgagee 
Where buyer of mule conveyed 
mule to seller in bili of sale to se¬ 
cure purchase price, purchase of 
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mule by seller at void foreclosure 
sale for less than debt secured was 
not rescission of sale to buyer; hence 
buyer was entitied to have mule re- 
stored, and seller was entitied to 
payment of purchase money due or 
to resale of mule in proper manner. 
—Jackson v. Parks, 174 S.E. 203, 4i> 
Ga.App. 29. 

Purchaser bouud to kuow of statute 
Purchaser of mortgaged property 
must know as matter of law that he 
could not obtain good title from 
sheriff except under statutory proce- 
dure.—^Porter v. Burtis, 221 N.W. 
741, 197 Wis. 227. 

Statute relating to void sale 

On a void judicial sale under a 
mortgage foreclosure, the rights of 
the mortgagors and the purchasers 
are not affected by a statute provld- 
ing that the purchaser succeeds to 
all of the interests of the mortgagee 
where the purchaser was the mort¬ 
gagee in the mortgage foreclosed.— 
Kirkland v. Gaskins, Paulk & Co., 
92 S.E. 965, 20 Ga.App. 235. 

Sstoppel to deny legality of sale 
Where plaintiif, holding title to 
automobiles as security for loan 
without reconveying them to defend¬ 
ant in fieri facias, instructed sheriff 
to levy thereon and referred him to 
attorney of plaintifi in fieri facias 
for instruction and property was ad- 
vertised and sold in usual manner, 
plaintiif in fleri facias was estopped 
from denying legality of sale and 
purchaser receives good title as 
against plaintiif in fieri facias, not- 
withstanding there was no reconvey- 
ance of title.—^Washington Loan & 
Banking Co. v. Butler, 126 S.E. 289, 
159 Ga. 520. 

94. 111.—^Matson v. City Market Co., 
262 Ill.App. 200. 

95. Kan.—^Eppler v. Roberts, 139 
P. 384, 91 Kan. 676. 
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where the purchaser was notified before purchase 
that the sale was illegal, he must show that the sale 
was valid.9® Where the mortgage or deed of trust 
is apparently valid on its face and the sale appar- 
ently regular, it is not necessary for the purchaser 
to Show the amount secured by the mortgage or 
deed, the value of the property unsold, or the valid- 
ity of the mortgage or deed, but the burden in such 
a case is on the attaching creditor, seeking to ob- 
tain a lien, to show that his rights were superior to 
those acquired by the purchaser.^*^ 

Ordinarily, the purchaser is not entitled to prop¬ 
erty not covered by the mortgage or bili of sale 
thereunder but appurtenances that are perma¬ 
nent and necessary to the enjoyment of the chattel 
as originally mortgaged will pass to the purchaser 
on foreclosure.^9 The alteration of a chattel mort¬ 
gage after execution and delivery does not divest 
the title acquired by a purchaser under the paper 
as madeA The purchaser at the foreclosure sale 
may maintain an action to recover the property,^ 
and a person buying from the purchaser under a 
foreclosure sale is entitled to the property on prov- 
ing ownership thereof.^ 

A bona fide purchaser at a foreclosure or trus- 
tee's sale is not responsible for subsequent unau- 
thorized acts of ownership by the former owner or 
any other person.'^ 


§ 419. Deficiency and Personal Liability 

On foreclosure of a chattel mortgage acknowledging 
an existing debt or contalning a promise to pay any de¬ 
ficiency, a personal Judgment may be rendered in favor 
of the mortgagee provided he has not lost his right 
thereto by waiver or estoppel. 

In a proceeding to foreclose, a personal judgment 
for the amount of the mortgage debt may be en- 
tered in a proper case against the original mortga- 
gor,5 or, in some jurisdictions, against a grantee 
who has assumed payment of the mortgage debt,® 
and against subsequent purchasers of the property 
who have disposed of or converted it to their own 
use.7 Thus, if there is a promise in the mortgage to 
pay any deficiency arising on foreclosure,^ or if the 
mortgage expressly acknowledges an existing debt,^ 
then the personal liability of the mortgagor is im- 
plied from the execution of the mortgage and a re- 
covery for the deficiency is authorized, without 
proof of the delivery of a note evidencing the in- 
debtedness but if there is no separate obligation, 
no covenant or agreement in the mortgage to pay 
the sum secured, and no recital or declaration of in- 
debtedness from the mortgagor to the mortgagee, 
the relief awarded in a foreclosure suit must be con- 
fined to a sale of the mortgaged premises.^i -This 
rule also applies to the liability of purchasers of 
property encumbered by the mortgage, unless the 
purchaser assumed payment of the mortgage debt.i® 


90. Mo.—^Walker v. Sutton, App., 
195 S.W. 51. 

97. Va.—F. D. Cummer & Son Co. 
V. R. M. Hudson Co., 127 S.B, 171, 
141 Va. 271. 

98. Wash.—^Wintler Abstract & Loan 
Co. V. Sears, 184 P. 309, 108 Wash. 
461, 7 A.L.R. 152. 

Copies of mortgragred abstract boolcs 
Where a mortgagee of abstract 
books on foreclosure purchased the 
same, and the decree of foreclosure, 
which gave particular description of 
the property ordered sold, specifled 
only the books themselves, it was 
held that the mortgagee's grantee 
could not recover photographic re- 
productions of the mortgaged ab¬ 
stract books and records, even though 
the mortgagor might have been en- 
joined from making such photo¬ 
graphic reproductions.—^Wintler Ab¬ 
stract & Loan Co. v. Sears, supra. 

9^ Mich.—PresQue Isle Sash, etc., 
Co. V. Reichel, 146 N.W. 231, 179 
Mich. 466, 

11 C.J. p 732 note 69. 

1 . N.Y.—Stearns v. Oberle, 94 N.T. 
S. 37, 47 Misc. 349. 

2 . Ala. — Richards v. Montgomery, 
169 So. 706, 230 Ala. 307. 


Stock certificate not actnally deposit- 
ed 

If note providing that maker had 
deposited as collateral for payment 
of note certificate of stock was exe- 
cuted and delivered, purchaser at 
mortgage foreclosure sale could 
maintain detinue against maker for 
certificate not actually so deposited. 
—Richards v. Montgomery, supra. 

3. Wash.—^Dare v. Hali, 250 P. 106, 
141 Wash. 389. 

Statute relating to title passing tin- 
der sheriff’s bili of sale 
Where the property is bought in by 
the mortgagee through his agent at 
a foreclosure sale and such agent, 
after the death of the mortgagee, 
sold it to another to whom the sher- 
ife executed a bili of sale, it was 
held that a statute providing that 
the bili of sale given by an officer 
shall be effectual to carry the whole 
title and interest purchased did not 
establish the title of such person as 
against the mortgagee.—Larson v. 
Anderson, 166 P. 774, 97 Wash. 484. 

Evidence held to Show ownership 
Wash.—Dare v. Hali, 250 P. 106, 141 
Wash. 389. 

4, Va.—McClure Grocery Co. v. 
Watson, 139 S.E. 288, 148 Va. 601. 
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5. Ky.—Hoskins v. Black, 226 S.W. 
384, 190 Ky. 98. 

11 C.J. p 732 note 71. 

6. Ariz.—^Kastner v. Pashion Livery 
Co., 85 P. 120, 10 Ariz. 23—Johns 
v. Wilson, 53 P. 583, 6 Ariz. 125, 
affirmed 21 S.Ct. 445, 180 U.S. 440, 
45 L.Ed. 613. 

7. Ala.—Comer v. Lehman, € So. 
264, 87 Ala. 362. 

11 C.J. p 732 note 73. 

8. Ky.—Hoskins v. Black, 226 S.W. 
384, 190 Ky. 98. 

11 C.J. p 733 note 89. 

9. Or.—Schwary v. Schwary, 7 P.2d 
986, 138 Or. 690. 

11 C.J. p 733 note 90. 

10. Or.—Schwary v. Schwary, supra. 

11. Cal.—Morgan v. Callahan, 279 P. 
487, 99 CaLApp. 756. 

Ky.—Hoskins v. Blaek, 226 S.W. 384, 
190 Ky. 98. 

Utah.—Consolidated Wagon & Ma- 
chine Co. v. Kay, 21 P.2d 836, 81 
Utah 59*5. 

11 C.J. p 733 note 91. 

12 . 'Wash.—Robert Morton Organ 
Co. V. Armour, 38 P.2d 257, 179 
Wash. 392. 

11 C.J. p 733 note 92. 

13. Wash.—Robert Morton Organ 
Co. V. Armour, supra, 

11 C.J. p 733 note 93. 
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Also, no personal judgment can be given against a 
party defendant merely because he has asserted 
some claim against the property and where third 
persons claim the property and have taken it under 
attachment or execution, a money judgment against 
them for the amount of the unpaid mortgage can- 
not be rendered in the absence of a showing of the 
value of the property.^^ Where the property is in 
the possession of defendant claiming under two 
mortgages, one senior and one junior to that held by 
complainant, there can be no personal judgment in 
the absence of any showing that such defendant was 
personally indebted to complainant, either by con- 
tract or in any other way.i6 

The right of a mortgagee to a deficiency judg¬ 
ment may be waived by an oral agreement sup- 
ported by a sufficient consideration and may be 
lost by estoppel.^S , If the mortgagee desires to hold 
the mortgagor for any deficiency, he must sell the 
property within a reasonable time or he will be 
deemed to have elected to retain the property in 
satisfaction of the whole indebtedness,^^ or at 
least will be chargeable with the value thereof at the 
time of taking possession but if a foreclosure 
sale is had, the mortgagee may collect the balance 

14. S.D.—Cougrhlin v. Brumwell, 219 
N.W. 256, 52 S.D. 551, 

Tex.—^Automobile Finance Co. v. 

Bryan, Civ.App., 3 S.W.2d 835. 

11 C.J. p 733 note 74. 

15. N.Y,—Anderson v. A. H. Sick- 
ingrer, Inc., 256 N.Y.S. 228, 235 App. 

Div. 735. 

11 C.J. p 733 note 75. 

16. S.C.—Edwards v. Dargan, 8 S.E. 

858, 30 S.C. 177. 

17. Cal.—Gerson v. Kelsey, 40 P.2d 
543, 4 Cal.App.2d 158, rehearing 
denied 43 P.2d 266, 4 Cal.App.2d 
158. 

Benefit to promisor or detriment to 
promisee 

Any benefit conferred on promisor 
to which he is not lawfully enti- 
tled, or any prejudice suffered by 
promisee, is sufficient consideration 
to support agreement between par¬ 
ties to mortgage to waive deficiency 
Judgment, and law does not weigh 
•quantum of such consideration.— 

Gerson v. Kelsey, supra. 

Sorrender of personal property to 
which mortgagors had, at least, 
legitimate claim, in addition to 
‘Other property not included in chat- 
tel mortgage, was sufficient consider¬ 
ation to support mortgagee’s agree¬ 
ment to waive right to deficiency 
Judgment.—Gerson v. Kelsey, supra. 

18. La.—Maloney Motor Car Co. v. 

Perrin, App., 155 Bo. 289. 

rKegatiying coin^deration for snxren- 
der of property withont process 
As respects right to obtain defl- 


due although he was the purchaser at such sale.^^ 
So, if the mortgagee converts the property to his 
own use, and its value is less than the mortgage 
debt, he forfeits or waives ali claims against the 
mortgagor for any deficiency.22 

As a deficiency judgment is an adjudication that 
prior to its entry the mortgage security has been 
wholly exhausted,^^ so long as any part of the prop¬ 
erty remains unsold there can ordinarily be no de¬ 
ficiency judgment.24 A court of equity may, how- 
ever, decree a personal judgment against the mort¬ 
gagor without foreclosure, if it is impossible for 
plaintiff to reach the property subject to his lien;^^ 
and a deficiency judgment entered, without notice, 
after the lapse of the statutory period since the 
foreclosure judgment became final, on affidavits that 
the mortgaged chattels were valueless has been held 
not void for want of jurisdiction.26 
A personal judgment cannot be rendered against 
a mortgagor who was not personally served and 
to sustain a personal judgment, the bili must con- 
tain appropriate allegations^S and a proper prayer 
for relief.29 The mortgagor has the burden of es- 
tablishing his defense to a claim or suit for a de¬ 
ficiency judgment.30 

an action to foreclose the mortgage 
as resort thereto could not be had 
without recognizing the corrtract to 
dismiss.—Mission Brewing Co. v. 
Rickert, 179 P. 720, 39 Cal.App. 668. 

25. Tex.—McDaniel v. Staples, Civ. 
App., 113 S.W. 596. 

26. Cal.—Ladd v. Mathis, 13 P.2d 
1012, 125 Cal.App. 535. 

27. Ark.—Haymes v. Priest, 33 S. 
W.2d 396, 182 Ark. 864. 

28. S.D.—Coughlin v. Brumwell, 219 
N.W. 256, 52 S.D. 551. 

Tex.—^Automobile Pinance Co. v. 

Bryan, Civ.App., 3 S.W-2d 835. 

11 C.J. p 733 note 77. 

29. 111.—^Wylder v. Crane, 53 111. 
490. 

Ky.—Madison v. Grant, 6 J.J.Marsh. 
641. 

Prayer for general relief ' 

Personal judgment may, in some 
jurisdictions, be rendered under a 
prayer for general relief.—^Kastner v. 
Fashion Livery Co., 85 P. 120, 10 
Ariz. 23. 

30. La.—Maloney Motor Car Co. v. 
Perrin, App., 155 So. 289—Indus- 
trial Acceptance Corporation v. 
Hodge, 121 So. 263, 9 La.App. 516. 

Insuraace received hy mortgagee 
Mortgagor sued for deficiency could 
not have collision Insurance received 
by mortgagee purchasing automobile 
at foreclosure credited, where Insur¬ 
ance merely represented payments 
for repairs.—Industrial Acceptance 
Corporation v. Hodge, supra. 


ciency judgment, mortgagee must 
have made it ciear to mortgagor that 
he was not to be granted any con¬ 
sideration for his surrender of au¬ 
tomobile without legal process, and 
that executory proceedings would be 
filed against mortgagor as if he had 
not surrendered automobile.—Ma¬ 
loney Motor Car Co. v. Perrin, su¬ 
pra. 

19. N.Y.—Holliday v. McGraw, 176 
N.Y.S. 661, 106 Misc. 661—Porter 
V. Parmly, 43 How.Pr. 445, revers- 
ed on other grouunds 52 N.Y. 185, 
14 Abb.Pr.,N.S., 161. 

20. U.S.—In re Haake, D.C.Cal., 11 
F,Cas.No.5,883, 2 Sawy. 231. 

21. N.Y.—^Olcott V. Tioga R. Co., 40 
Barb. 179, affirmed 27 N.Y. 546, 84 
Am.D. 298. 

22. S.C.—^National Exch. Bank v. 
Holman, 9 S.E. 824, 31 S.C. 161. 

23. Cal.—^Bx parte Braun, 196 P. 
499, 51 Cal.App. 202. 

Idaho.—Portland Cattle Loan Co. v. 
Biehl, 246 P. 88, 42 Idaho 39. 

24. Cal.—Ex parte Braun, 196 P. 
499, 51 Cal.App. 202. 

Additional security under ezecutory 
agreement 

Where, in consideration of a prom- 
ise to dismiss an action to foreclose 
a chattel mortgage, a contract of 
sale of 0 'ther property was given 
mortgagee, to be held as addltional 
security, such additional security 
need not be exhausted before a de¬ 
ficiency judgment can be entered in 
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A deficiency judgment cannot be based on a re¬ 
tura of a commissioner appointed to make a sale 
of the mortgaged chattels under a decree of fore- 
closure to the effect that the chattels were covered 
hy a first mortgage entered to their full value;^^ 
nor has the clerk power to enter a personal judg¬ 
ment against defendant, unless the amount due on 
the indebtedness is found and a personal judgment 
ordered therefor, or for a deficiency but where 
a foreclosure sale is ordered and the officer returas 
the order unsatisfied after an attempted sale of 
valueless mortgaged chattels, the clerk may enter 
a deficiency judgment for the full amount of the 
mortgage.^^ A deficiency judgment against the 
purchaser of mortgaged property after sustaining 
his ple a of limitation has been held void as ambig- 

UOUS.34 

Where ali the property covered by a mortgage is 
not delivered to the officer for sale on foreclosure 
of the mortgage and the mortgagee takes a defi¬ 
ciency judgpnent, the mortgagee is not entitled to a 
further foreclosure sale while the deficiency judg¬ 
ment remains a subsisting adjudication of the rights 
of the parties,and the mortgagee cannot go be- 
hind the deficiency judgment and claim he is enti¬ 
tled to the possession of the remainder of the mort¬ 
gaged property under his mortgage,^® Where a de¬ 
ficiency judgment is denied in a proceeding to fore- 
close, it has been held that such denial will bar the 
right to prosecute an independent action for the de- 
ficiency.3'^ 

Where judgment is entered, in an action to re- 
cover the amount due and to foreclose, on the note 
alone and not on the mortgage, a subsequent bona 
fide purchaser of the property will obtain a valid 
title.38 


§ 420. Proceeds and Surplus 

The proceeds from the sale under a chattel mortgage 
must ordinarlly be applied on the mortgage indebtedness 
and after the payment of superior claims of other credi- 
tors any surplus remaining must be paid ovec to the 
mortgagor. 

The proceeds from the sale of mortgaged chattels 
must ordinarily be applied on the mortgage indebt- 
edness,^^ in the absence of the mortgagor's consent 
to a different application,^® or unless a sufficient le- 
gal excuse is shown for their applkation other- 
wise.^l A mortgagee cannot pay from the proceeds 
of a chattel mortgage the interest on a real estate 
mortgage, where the chattel mortgage is invalid as 
to some of the owners of the chattels ^nd on 
foreclosure of a first mortgage, an allowance out of 
the proceeds cannot be made to any person under, 
or by virtue of, any provisions of a second mort¬ 
gage to which the first mortgagee was not a party.^3 

Where a receiver has been appointed to take 
charge of the property pending foreclosure of a 
mortgage thereon, the property is chargeable with 
the necessary expense involved in its preservation 
and care.^^ Where a mortgage was executed to 
take care of the mortgagor's outstanding debts and 
on the assurance of the mortgagee that he would 
pay them, the creditors of the mortgagee are enti¬ 
tled to a preference in the distribution of the pro¬ 
ceeds of a foreclosure sale as against the mortgagee 
who failed to pay such debts and under a mort¬ 
gage of fixtures only, the sale in a lump of stock 
and fixtures so that the proceeds of the stock could 
not be separated from the proceeds of the fixtures 
has been held to resuit in the loss of the mortgage 
lien as against other creditors of the mortgagor.**® 

Surplus, As in case of foreclosure under a pow¬ 
er, which is treated supra § 387, so in judicial fore- 
closures, the surplus remaining after the payment 
of the mortgage debt**^ and the superior claims of 


Snfficie]ic 7 of evidence 

In suit for deficiency judgment, 
evidence was held to establish that 
mortgagree was estopped to deny that 
mortgagor surrendered automobile to 
mortgagee without legal process in 
consideration of cancellation of bal- 
ance of debt.—Maloney Motor Car 
Co. V. Perrin, La.App.,.155 So. 289. 

31. Cal.—Redlands Hotel Assoc. v. 

Richards, 68 P. 152, 125 Cal. 569. 

3i2. N.D.—^Nome First Nat. Bank v. 
Mahoney, 136 N.W. 77-1, 23 N.D. 
177. 

33. Cal.—Ladd v. Mathis, 13 P.2d 
1012, 126 CaLApp. 535. 

34. Tex.—^Ross v. Dozier, Civ.App., 
32 S.W.2d 911. 

35. Cal.—^Ex parte Braun, 196 P. 

499, 51 CaLApp. 202. i 


36. Idaho.—^Portland Cattle Loan Co. 
V. Biehl, 245 P. 88, 42 Idaho 39. 

37. Wash.—Bradley Engineering, 
etc., Co. V. Muzzy, 103 P. 37, 54 
Wash. 227,* 18 Ann.Cas. 1072. 

38. Tex.—Johnson v, Miirphy, 17 
Tex, 216. 

39. 111.—Lawrence v. Elmwood Ele¬ 
vator Co., 258 IlLApp. 101. 

llCost precarions debt secnred 
Where the mortgage does not pro¬ 
vide how the proceeds of the prop¬ 
erty shall be applied, the creditor 
may apply the same to the most pre- 
carious debt secured thereby.—Grrafl 
V. Fox, 204 IlLApp. 598. 

40. Okl.—^Kyser v. Norris-Williams 
& Co., 41 P.2d 644, 171 Okl. 6. 

41. 111.—Grafe v. Fox, 204 IlLApp. 
698. 


43. lowa.—People’s Sav. Bank v. 
McCarthy, 217 N.W. 453, 206 lowa 
28. 

43. Ariz.—Hathaway v. Neal, 251 P. 
173, 31 Ariz. 155. 

44. Idaho.—Colorado Nat. Bank of 
Denver v. Meadow Creek Live 
Stock Co., 211 P. 1076, 36 Idaho 
509. 

45. La.—Pabacher v. Crampes, 117 
So. 439, 166 La. 397. 

46. Wis.—^Morley-Murphy Co. v. Jo- 
dar, 264 N.W. 926, 220 Wis. 302. 

47. N.Y.—Halladay v. Worthington, 
163 N.T.S. 362, 99 Misc. 141. 

Tex.—0'Neal v. Allison, Civ.App., 10 
S.W.2d 257—0'Neal v. Allison, Civ, 
App., 292 S.W. 269. 
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other creditors^* must be paid over to the mortga- 
gor. A junior mortgagee of the property has been 
held entitled to the proceeds remaining after satis- 
fying prior encumbrances.^^ 

Claims of ihird persons to property mortgaged or 
seized for sale on foreclosure are treated supra §■ 
413. 


§421. Review 

Questions relating to review of judgments or de- 
crees in chattel mortgage foreclosure proceedings 
are treated in the title Appeal and Error. The ef- 
fect of an appeal as a stay of execution is treated 
in § 674 of such title; and the measure of damages 
recoverable on a supersedeas bond is treated in § 
2072 of such title. 


D. FORECLOSURE BY AFPIDAYIT AND EXECUTIOIT 


§ 422. In General 

Substantia! compliance with statute^ provlding for 
the foreclosure of mortgages by means of the Issuance 
of execution on the affidavit or petition of the mortgagee 
is generaiiy necessary and sufficient. 

The statutes in some jurisdictions provide for the 
foreclosure of chattel mortgages by means of the 
issuance of an executipn on the affidavit or petition 
of the mortgagee. As the remedy provided for by 
such statutes is of a summary nature, it is generaiiy 
held that substantial compliance with the provisions 
of such statutes is necessary and sufficient.^o 

While, under such statutes, it has been held that 
there can be no foreclosure for debt owing to any 
one other than the holder of the mortgage,a 
transferee of a mortgage execution may foreclose 
the mortgage in his own name as transferee if for 
any reason the first foreclosure on which the exe- 
•cution is based is irregular or defective.^^ Where 
a cropper has mortgaged his interest in the crops, 
such interest cannot be subjected to the mortgage 


debt before there has been a division betweeri the 
cropper and the landlord;53 and where the mort¬ 
gage is executed to indemnify an insurer or in- 
dorser, no foreclosure can be Had ordinarily until 
after judgment against the mortgagee.®^ How- 
ever, where a distress warrant and landlord's lien 
for supplies are levied on crops, a mortgagee there- 
of may summarily foreclose and place the mortgage 
fieri facias with the levying officer;®^ and where 
the mortgagor defaults in the payment of taxes in 
accordance with the terms of the mortgage, the 
mortgagee may foreclose although no levy has been 
made to collect the unpaid taxes.^® Likewise, where 
a City license is due by the mortgagor, foreclosure 
may be had although no execution has been issued 
therefor.^7 Also, a bili of sale to secure a debt 
may be foreclosed as a chattel mortgage without 
reconveying the property covered by the bili of sale 
before the foreclosure and where the mortgage 
and notes provide for maturity of the notes where 
the first is due and unpaid, executory process can 


Wash.—^Northwest Hay Ass’n v. 

Slayton, 242 P. 354, 137 Wash. 248. 
11 C.J. p 733 note 95. 

'Most account for actnal amoxuit re- 
alized 

Where aocounts payable' to mort- 
:gagor are assigned to mortgagee as 
collateral security for note secured 
l>y mortgage, the accounts will not 
be given an estimated value in re- 
•ducing balance due on note, but ac- 
tual amount realized on accounts will 
be added to proceeds of sale of mort¬ 
gaged property for satisfaction of 
balance due on note arid costs of 
foreclosure, surplus to go to mortga¬ 
gor.—^Kenney v. Hurlburt, 173 P. 158, 
‘88 Or. 688, ’L.Il.A.l’918B 652, Ann.Cas. 
1918E 727, modifying 172 P. 490, 88 
Or. 688, L.ia.A.1918B 652, Ann.Cas. 
1918E 737. 

48. Vt.—^Darling v. Burlington Drug 
Co., 142 A. .76, 101 Vt 155. 

11 C.J. p 734 nobe :96. 

49. Or.—IJorthern Brewery Co. v. 
Princess Hotel, 153 P. 37, 78 Or. 
453. 

11 C.J. p 734 note ^7. 


50. La.—^Advance Rumley Thresher 
Co. V. Shove, 7 La.App. 472. 

11 C.J. p 734 note 4. 

Certiflcation of copy of mortgage 
Substantial compliance with a 
statute requiring an order granting 
executory process to contain a cer- 
tificate that the copy of the act of 
mortgage is a true copy of the orig- 
inal is sufficient,—^Advance Rumley 
Thresher Co. v. Shove, supra. 

General statute reqniring verifica- 
tiou not applicable 
A statute providing for the verifi- 
cation of petitions has been held not 
to contemplate nor provide for execu¬ 
tory process and verification is not 
necessary.—^Advance Rumley Thresh¬ 
er Co. V, Shove, supra. 

Order of seizure and sale must be 
supported by authentic evidence ex- 
clusively; and where the record fails 
to Show an offer or the filing of the 
mortgage note, the order of seizure 
will be set aside and the executory 
proceedings dismissed.—Commercial 
Credit Co. v. Melba Candy Co., 3 La. 
App. 267. 


Variance between notes and mort¬ 
gage 

Executory process is invalid where 
issued on notes secured by a mort¬ 
gage and there is a variance betweer 
the dates of the notes and the dates 
in the description thereof in the 

mortgage.—Southern Hardware & 
Woodstock Co. v. Smith, 123 So. 403, 
11 La.App. 49. 

51. La,—Southern Hardware d 

Woodstock Co. v. Smith, supra. 

11 C.J. p 734 note 5. 

52. Geu—^Ragan v. Coley, 61 S.E. 862, 
4 Ga.App. 421. 

53. Ga.—Pountain v, Fountain, 7< 
S.E. 1096, 10 Ga.App. 758. 

54. Ga.—Jones v. Norton, 72 S.E 

337, 136 Ga. 835. 

55. Ga.—^Ford v. Tifton Guano Co. 

87 S.E. 274, 144 Ga. 353. " 

58. Ga.—Jones v. Norton, 72 S.E 

337, 136 Ga. $35—Importers% etc. 
Bank v. McGhees, 16 S.E. 27, 85 
Ga, 702. 

57. Ga.—^Jones v. Norton, 72 S.E 

337, 136 Ga. 835. 

58. Ga.—Jackson v. Parks, 174 S.E 

[ 203, 49 Ga.App. 29. 
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properly issue on all the notes where the first is due 
and unpaid.^^ ‘ 

A demand by the mortgagee that the mortgagor 
turn over the property peaceably before placing the 
affidavit with the proper officer is not necessary if 
the mortgagor cannot be found in the county where 
the mortgage is being foreclosed.®^ A judgment 
entered on a verdict for the full amount of Princi¬ 
pal and interest is not erroneous because of the ad- 
dition of an order that illegality be overruled and 
dismissed and that the mortgage fieri facias pro- 
ceed for the aforesaid sums of principal, interest, 
and costs.®^ 

Effeci of foreclosure, Where the requirements 

of the statute for the foreclosure of a chattel mort- 

♦ 

gage have substantially been complied with, and all 
defects are amendable, the proceeding is not void 
and in such case the mortgagor cannot question the 
title of the purchaser at foreclosure sale.®3 

§ 423. Venue 

The provisione of the statutes as to venue of sum- 
mary proceedings to foreclose a mortgage must be fol- 
lowed. 


In accordance with the statutory provisions, pro¬ 
ceedings must be brought in the county in which the 
mortgagor resides,unless he resides without the 
state,in which case the proper venue is the coun¬ 
ty in which the property is found.®® 

§ 424. Affidavit 

Although amendable to the same extent as ordinary 
declaratjons, affidavits in summary foreclosure proceed¬ 
ings must substantially comply with the mandatory pro¬ 
visions of the statutes. 

An affidavit is a necessary basis of the mortgage 
foreclosure;®*^ and it must substantially comply 
with the mandatory requirements of the statutes.®® 
The affidavit must show on its face the jurisdiction 
of the court to which it is addressed,®® by stating 
that defendant resides in the county where the 
mortgage is to be foreclosed,*^® and by stating the 
necessary facts to show the rights of the mortgagee 
and the object of the affidavit,and the grounds for 
suing out the affidavit.*^® It must also be signed^® 
and verified by the oath of the mortgagee or his at- 
torney.7^ The affidavit must state the amount of 
Principal and interest due to the mortgagee;*^® but 
an error in stating the amount of the mortgage will 
not invalidate the proceedings,*^® since only the 


59. La.—^Advance Rumley Thresh- 
er Co. V. Shove, 7 La.App. 472. 

GO. Idaho.—Hudson v. Carlson, 170 
P. 100, 31 Idaho 196, 

61. Ga.—Taliaferro v. J, S. Cowart 
& Son, 171 S.E. 406, 47 Ga.App, 
730. 

62. Ga.—Hardy v. Luke, 89 S.E. 540, 
18 Ga.App. 423. 

63. Ga.—Hardy v. Luke, supra. 

64. Ga.—Harper v. Grambling, 66 
Ga. 236—Rich v. Colquitt, 65 Ga. 
113—Callaway v. Walls, 54 Ga. 167. 

11 C.J. p 734 note 14, 

65. Ga.—Rich v. Colquitt, 65 Ga. 
113. 

66. Ga.—Hubbard v. Andrews, 76 
Ga. 177—GrifRn v. Marshall, 45 Ga. 
549. 

67. Ga.—^Edwards v. Price, 76 S.E. 
1067, 11 Ga.App. 658. 

68. Ga.—Simpson v. Jones, 186 S.E. 
558, 182 Ga. 544. 

AnnesixLgr affidavit to mortg'ag‘e 

(1) A provision of a statute re- 
quiringr annexation of an affidavit of 
foreclosure to the mortgage or a 
verified copy thereof has been held 
merely directory.—Simpson v. Jones, 
186 S.E. 558, 182 Ga. 544—Thigpen 
V. Vidalia Chemical Co., 156 S.E. 
635, 42 Ga.App. 563—11 C.J. p 735 
note 27. 

(2) The failure to comply with 
such a provision has been held not to 
void the fieri facias issued pursuant 


to the affidavit.—Simpson v. Jones, 1 
supra. 

(3) In one case, however, which 
apparently overlooked the decision 
in an earlier case, it was held that a 
failure to comply with this provi¬ 
sion of the statute was fatal to 
plaintiffis case.—^Hillis v. Comer, 79 
S.E. 930, 14 Ga.App. 30. 

(4) Foreclosure affidavit reciting 
defendanfs indebtedness on certain 
mortgage, copy of which is attached, 
sufflciently verified copy of mortgage 
attached to affidavit.—Thigpen v. Vi¬ 
dalia Chemical Co., 156 S.E. 635, 42 
Ga.App. 563. 

(5) Where the mortgage is other- 
wise identifled by a statement as to 
its date and amount, it is not neces¬ 
sary to state that the mortgage is 
annexed to the affidavit.—Bosworth 
V. Matthews, 74 Ga. 822. 

69. Ga.—Hamilton v. Kerr, 10 S.E. 
502, 84 Ga. 105. 

11 C.J. p 734 note 17. 

70. Ga.—Harper v. Grambling, 66 
Ga. 236—Callaway v. Walls, 54 Ga. 
167. 

71. La.—^Advance Rumley Thresher 
Co. V. Shove, 7 La.App. 472. 

11 C.J. p 734 note 19. 

Demanding payment at place where 
payable 

In suit by executory process on 
mortgage note payable at certain 
place, it is unnecessary to allege 
payment was demanded at such 

1080 


place.—Advance Rumley^ Thresher 
Co. V. Shove, supra. 

72. Ga.—Hardy v. Luke, 89 S.E. 540, 
18 Ga.App. 423—Upchurch v. Nich- 
ols, 83 S.E. 273, 15 Ga.App. 359— 
Bainbridge Stock Co. v. Krause- 
McFarlin Co., 68 S.E. 1013, 8 Ga. 
App. 220. 

73- Ga.—^Edwards v. Price, 75 S.El 
1067, 11 Ga.App. 658—Meadows v. 
Alexander, 57 S.E. 901, 1 Ga.App. 
40. 

11 C.J. p 735 note 22. 

74. Ga.—^American Agr. Chemical 
Co. V. Smith, 164 S.E. 83, 45 Ga. 
App. 159. 

11 C.J. p 735 note 23. 

By notary public who is agent to col- 
lect 

A notary public who is the agent 
of a Corporation to collect its note 
secured by a chattel mortgage, but 
who is not a stockholder, director, 
or officer of the Corporation, and has 
no pecuniary interest in the collec- 
tion of the mortgage, is not disquali- 
fied from taking the foreclosure af¬ 
fidavit made by the attorney at law 
of the Corporation.—American Agr. 
Chemical Co. v. Smith, 164 S.E. 83, 45 
Ga.App. 159. 

Taking oath ministerial act 
The taking of such affidavit is a 
purely ministerial act.—^American 
Agr. Chemical Co. v. Smith, supra. 

75. Ga.—Jones v. Norton, 72 S.E. 
337, 136 Ga. 835. 

76. Ga.—^Bobinson v. J. T. Bothwell 
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amount actually due can be retained by the mortga- 

gee.'^7 

In a suit involving an attack on a foreclosure pro- 
ceeding, where the record does not disclose the con- 
tents of the affidavit and it was not attacked as in- 
sufficient, it will be presumed to state sufhcient 
facts and to be in proper form.'^^ 

Amendnient, Under some statutes, which should 
be broadly and liberally construed,'^^ affidavits are 
amendable to the same extent as ordinary decla- 
rations,^® it being held that, if the requirements of 
the statute have been compHed with substantially, 
a claimant is not hurt by amendable irregularities.si 

By whom taken. A statute authorizing the judges 
of county courts to foreclose mortgages on personal 
property and liens has been held to authorize such 
judges to take statutory affidavits for the foreclo¬ 
sure of chattel mortgages.^^ 

§ 425. Execution 

The issuance of execution, by a judge or clerk of 
court authorized to do so, is essentiai to a valid fore¬ 
closure, aTid the property should be sufficientiy Identified, 
and the execution is finai process uniess arrested by a 
counter affidavit. 

The making of the affidavit alone is not suffi¬ 
cient; the issuing of the execution thereunder is 
also necessary to effect a valid foreclosure.^^ Al- 
though a statute authorizing judges of county courts 
to foreclose mortgages on personal property has 
been held to authorize such judges to issue execu- 
tions on statutory affidavits,^4 when the affidavit is 
properly verified and filed,^^ execution thereon may 


be issued by a clerk of the superior court without a 
special order of court.^® The execution dates from 
the making and filing of the mortgage for record, 
and need not be entered on the general docket.^^ 
When placed in the levying officeres hands, he must 
proceed to sell the same although an attachment or 
execution is subsequently placed in his hands for 
execution against the same property.^® 

It has been held that a levy will not be dismissed 
because of an indefinite description of the property 
in the mortgage nor will the execution and levy 
be quashed as illegal because the descriptions of the 
property vary from the descriptions in the mort¬ 
gage, if both descriptions are equally applicable 
and property, although inaccurately described in the 
mortgage and in the execution and levy, has been 
held sufficientiy identified where it was the only 
property of such nature possessed by the mortgagor 
at the time of execution of the mortgage and was in 
fact the property levied on.^^ The mortgagor need 
not point out the property sought by the sheriff 
under an execution to foreclose.^^ Where the stat¬ 
ute prohibits a judgment for interest from bearing 
interest, the joinder of the principal and interest 
in one sum is ground for quashing the levy.^4 
A statute authorizing a mortgagee to cause the 
property to be sold and the proceeds distributed 
among the lienors in order of priority does not ap- 
ply where some of the encumbrances are put on the 
property by the vendee of the original mortgagor.95 
The dismissal of the levy as to some of the property 
with the consent of the mortgagee will not defeat 
the right of the mortgagee to sell the residue.^® 


, Grocery Co., 95 S.E. 316, '22 Ga. 
App. 56. 

11 C.J. p 735 note 25. 

77. Ga.—Vance v. Roberts, 12 S.E. 
653, 86 Ga. 457. 

78. Ga.—Simpson v. Jones, 186 S.E. 
558, 188 Ga. 544. 

79. Ga.—Hardy v. Luke, App., 89 S. 
E. 540—Bainbridge Stock Co, v. 
Krause-McFarlin Co., 68 S.E. 1013, 
8 Ga.App. 220. 

80. Ga.—Simpson v. Jones, 186 S.E. 
558, 182 Ga. 544—Taiiaferro v. J. 
S. Cowart & Son, 171 S.E. 406, 47 
Ga.App. 730—Stanfleld v. Darby, 
165 S.E. 864, 45 Ga.App. 686—Coi- 
lins V. Armour Pertilizer Works, 89 
S.E. 1054, 18 Ga.App. 533. 

11 C.J. p 735 note 29. 

By attaclxiiig* copy of mortgage 
Affidavit for chattel mortgage fore¬ 
closure reciting that mortgage was 
“annexed” to affidavit was amendable 
by attaching thereto verified copy of 
mortgage.—Stanfield v. Darby, 165 S. 
E. 864, 45 Ga.App. 686. 

81. Ga.—Bainbridge Stock Co. v. 


Krause-McFarlin Co., 68 S.E. 1013, 
8 Ga.App, 220. 

82. Ga.—Gunn v. J. M. Johnson & 
Co., 114 S.E. 709, 154 Ga. 568, an- 
swers to certified questions con- 
formed to 116 S.E. 921, 29 Ga.App. 
610. 

83. Ga.—De Vaughn v. Byrom, 36 
S.E. 267, 110 Ga. 904. 

Botlce 

(1) Where notice is required by 
statute, the want of notice. to the 
mortgagor at the time of issuing the 
execution may be ground for dismis¬ 
sal.—McFarlin v. Reeves, 73 S.E. 862, 
10 Ga.App. 581—11 C.J. p 735 note 
40. 

(2) The execution need not recite 
that the notice has been given.— 
Spooner v. Coachman, 90 S.E. 373, 
18 Ga.App. 705. 

84. Ga.—Gunn v. J. M. Johnson & 
Co., 114 S.E. 709, 154 Ga. 568, an- 
swers to certified questions con- 
formed to 116 S.E. 921, 29 Ga.App. 
610. 

85. Ga.—^Adams v. Goodwin, 25 S.E. 
24, 99 Ga. 138. 
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86. Ga.—Chamberlin v. Beck, 68 Ga. 
346. 

87. Ga.—Standard Oil Co. v. R. D. 
Cole Mfg. Co., 33 S.E. 825, 108 Ga. 
227. 

88. Ga.—Courson v. Walker, 21 S.E. 
287, 94 Ga. 175. 

89. Xdaho.—Blumauer-Prank Drug 
Co. V. Branstetter, 43 P. 575, 4 Ida- 
ho 557, 95 Am.S.R. 151. 

90. Ga.—^Nussbaum v. Waterman, 70 
S.E. 259, 9 Ga.App. 56. 

11 C.J. p 735 note 38. 

91. Ga.—Fisher v. Jones Co., 21 S.E. 
152, 93 Ga. 717—Smith v. Camp, 
10 S.E. 539, 84 Ga. 117. 

92. Ga.—Jones v. Avant, 152 S.E. 
264, 41 Ga.App. 211. 

93. Ga.—Coleman v. Allen, 5 S.E. 
204, 79 Ga. 637, 11 Am.S.R. 449. 

94. Ga.—Harris v. Usry, 77 Ga. 426. 

95. Ga.—^Pasley v. Beland, 36 S.E. 
296, 111 Ga. 828. 

96. Ga.—Lamar v. Coleman, 14 S.E. 
608, 88 Ga. 417, 



§ 425 


CHATTEL M0RTGAGE8 


14 C.J.S. 


AmendmenU A direction in the fieri facias in 
which plaintifiTs name was inserted in place of de- 
fendant^s, may be corrected by substituting the 
name of defendant in order to make the fieri facias 
conform to the affidavit;^*^ and a transfer of a 
chattel mortgage fieri facias is amendable by the 
transferee with the transferoris consent.^^ 

As final process. Unless execution issued on 
foreclosure of a chattel mortgage be arrested by a 
counter affidavit, it is final process.^^ 

Sheriff^s return or entry. An execution com- 
manding a return at “our next justice court” has 
been held retumable to the justice’s court of the 
district in which such magistrate presides.^ Where 
the affidavit of illegality raised no issue as to the 
description, a sheriff^s entry in the foreclosure that 
he levied on crops growing on the farm has been 
held sufficient,2 and such a description has been 
held not to show on its face that the property levied 
on was realty and an entry reciting that the sher- 
iff levied the foreclosure on the within described 
property, coupled with evidence of actual seizure, 
is sufficient to show a valid levy.*^ 

Unexplained dismUsal of execution. In some ju- 
risdictions it is provided by statute that an unex- 
plained dismissal of a mortgage fieri facias entitles 
one to presume that the debt has been satisfied,^ 

§ 426 . Affidavit of Illegality 

Provided they are properly pleaded, a mortgagor may 
set up any defense in an affidavit of illegality which he 


couid have set hp In an ordinary suit on the demand, 
including a defense by way of recoiipment. 

When an execution has issued on the foreclosure 
of a mortgage as hereinbefore set forth in § 425, 
the mortgagor may file his affidavit of illegality to 
such execution in which he may set up and avail 
himself of any defense which he might have set up 
according to law in an ordinary suit on the demand 
secured by the mortgage and which goes to show 
that the amount claimed is not due,^ and defendant 
may not only contest the amount alleged to be due, 
but also the validity of the mortgage as to ali or a 
part of the property sought to be subjected to the 
lien7 The defense must be particularly set up, 
and a general denial, or a denial in gene^al terms, 
is insufficient as it is but a plea of the general issue 
and not issuable, and not a denial of plaintiff’s 
right to recover.S 

While an affidavit is not defective for failing to 
allege a tender, before the filing of the affidavit, of 
the amount admittedly due, the failure of an affi¬ 
davit, alleging fraud, to show that the mortgagor re- 
stored, or offered to restore, the property received 
under the contract before the filing of the affidavit 
will preclude rescission.^ However, a plea in an 
affidavit alleging that part of the property was re- 
turned to, and accepted by, the mortgagee because 
of defects, and alleging a total failure of consider- 
ation has been held a good plea of rescission, and 
such plea is not defeated because defendant denomi- 
nated it as a failure of consideration.i® An affidavit 
of illegality which attempts to vary the terms of 
the mortgage by showing another and different con- 


S7. Ga.—Simpson v. Jones, 186 S.E. 
558, 188 Ga, 544. 

99 , Ga.—Ragan v. Coley, 61 S.E. 862, 
4 Ga.App. 421- 

‘ 99 , Ga.—^Ford v. Fargason, 48 S.E. 
180, 120 Ga. 606—^Powell v. A. J. 
Fowler & Son, 129 S.E. 13, 34 Ga. 
App. 186—Collier v. Blake, 85 S.E. 
354, 16 Ga.App. 382. 

1. Ga.—^Adams v. Goodwin, 26 S.E. 
24, 99 Ga. 138. 

2. Ga.—King v. Coweta Fertilizer 
Co,, 140 S.E. 390, 37 Ga.App. 350. 

3. Ga.—King v. Coweta Fertilizer 
Co., supra. 

Ga.—Thomason v. Decatur Coun- 
ty Bank. 111 S.E. 578, 28 Ga.App. 
422. 

5. I)is 2 nissal not nnexpladned 
^ A statement that the levy of a 
mortgage fieri facias was dismissed 
and the property not sold does not 
show dismissal of the levy “unex- 
plained,’" as is contemplated by Civ. 
Code [1910] § 6047, which declares 
that in such case the debt is pre- 


sumed satisfled.—^Todd v. Hurst Sup- 
ply Co., 86 S.E. 255, 17 Ga.App. 98. 

6. Ga.—Fellows v. Sapp, 163 S.E. 
314, 45 Ga.App. 89—Glass v. 
Adams, 161 S.E. 630, 44 Ga.App. 
437—Humphreys v. W. L. Jessup 
& Sons, 158 S.E. 442, 43 Ga.App. 
274—Futch V. Taylor, 96 S.E. 183, 
22 Ga.App. 441—Robinson v. J. T. 
Bothwell Grocery Co., 95 S.E. 316, 
22 Ga.App, 56. 

11 C.J. p 735 note 46. 

Same defenses as in chancery pro- 
ceedixig 

The same defenses are open to the 
mortgagor that were formerly avail- 
able to him in answer to the chan¬ 
cery proceeding.—Crawford v. Scott, 
74 S.E. 520, 137 Ga. 760—Meli v. 
Moony, 30 Ga. 413—^Dixon v. Cuy- 
ler, 27 Ga. 248—^Bailey v. Lumpkin, 
1 Ga. 392. 

Praiid 

Mortgagor couid set up seller’s 
fraud in falsely representing that 
mortgage note given for purchase 
money was for amount of cost price. 
—Fellows V. Sapp, 163 S.E. 314, 45 
Ga.App. 89. 


Breach of warranty improperly 
pleaded 

Court did not err in striking affi¬ 
davit not alleging breach of war¬ 
ranty within time alleged to have 
been covered by warranty.—Cook v. 
Cobb & Roper, 95 S.E. 1022, 22 Ga. 
App. 328. 

Question of fact not raised 
Dispute raised by affidavit as to 
amount due by reason of admitted 
partial payment did not involve ques¬ 
tion of fact but only legal applica- 
tion of payment.—Humphreys v. W. 
L. Jessup & Sons. 158 S.E. 442, 43 
Ga.App, 274. 

7 . Ga.—Crawford v. Scott, 74 S.R 
520, 137 Ga. 760-^Smith v. Walker, 
18 S.E. 830, 93 Ga. 252. 

8. Ga.—Gosa v. E. A. Clark & Sons, 
158 S.E. 608, 43 Ga.App. 310—Cook 
V. Cobb & Roper, 95 S.E. 1022, 22 
Ga.App. 328. 

9. Ga.—^Fellows v. Sapp, 163 S.E. 
314, 45 Ga.App. 89. 

10. Ga.—^E. E. Bass & Co. v, Vinson, 
98 S.E. 365, 23 Ga.App. 393. 
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sideration is insufficient and is properly stricken.ii 

A failure to set up a defense by counter affidavit 
prevents the mortgagor from availing himself of 
any defenses after the foreclosure has been com- 
pleted,i2 and an affidavit iiled after a legal sale of 
the property under the mortgage ■ execution is too 
late to convert the proceeding into mesne process 
and is dismissible on motion.i^ 

Recoupment or set-off, While the mortgagor is 
permitted to avail himself of a valid defense by 
way of recoupment,he is not entitled to plead the 
defense of set-off in such a summary proceeding,!® 
since the latter defense is not one which goes to the 
justice of plaintiff^s demand.i® 

Amendment; second affidavit. Although, in a 
proper case, defendant has the right to amend his 
affidavit of illegality interposed as a defense to an 
action to foreclose the mortgage,!? an affidavit mak- 
ing a denial in general terms is not amendable, as 
there is nothing to amend by,!S and a mortgagor 
has been held not to have the right to amend his 
affidavit so as to have a third person made a co- 
party plaintiff with the mortgagee on the grouud 
that he was a joint owner of the mortgage and 
equally entitled to collect from the mortgagor, and 
that he had collected certain specified partial pay- 
ments.!^ 

While a second affidavit not alleging facts which 
could not have been discovered when the first affi¬ 
davit was filed is properly stricken,20 the rule that 


no second affidavit shall be received for causes 
which existed and were known, or in the exercise 
of reasonable diligence might have been known, at 
the filing of the first has no application where the 
first affidavit was void;2i and, where the first was 
fatally defective, because of a failure to give bond 
or make affidavit as to inability to do so and was 
voluntarily dismissed by defendant, it was not to be 
counted and one subsequently filed was not to be 
classed as a second affidavit under the rule just 
stated, although the rule might be otherwise if the 
parties had acted on the theory that the so-called 
first affidavit was valid, and facts had arisen where- 
by defendant should be estopped from asserting it 
was void.22 

Hearing. The burden is on the mortgagor or 
affiant to establish allegations of fact in the nature 
of an affirmative defense.23 Where defendant fails 
to set up a defense, the exclusion of testimony rel¬ 
ative thereto is proper and an affidavit which 
fails to state a defense is properly dismissed.^® 

Affidavits of illegality to stay executions gener- 
olly are treated in the CJ.S. title Executions §§ 
147-150, also 23 CJ. p 546 note 42-p 553 note 92. 

§ 427. Forthcoming Bond 

The giving of a bond In substantia! compllance wIth 
the applicable statute, or the filing of a pauperas affidavit, 
is a condition precedent to a triai on an affidavit of ii- 
legality; and on dismissal of the affidavit of Iliegaiity the 
bond is broken by a failure to produce the property with- 
out a demand therefor. 


:il. Ga.—Collins v. Armour Pertil- 
izer Works, 89 S.E. 1054, 18 Ga. 
App. 533. 

12. Ga.—^Ford v. Fargason, 48 S.E. 
180, 120 Ga. 606—^Forsyth Bank v. 
Gammage, 34 S.E. 307, 109 Ga. 220 
—Collier v. Blake, 85 S.E. 354, 16 
Ga.App. 382. 

-13. Ga.—General Motors Acceptance 
Corporation v. Merritt, 179 S.E. 
655, 51 Ga.App. 68. 

14. Ga.—Glass v. Adams, 161 S.E. 
630, 44 Ga.App. 437—^Humphreys 
V. W. L. Jessup & Sons, 158 S.E. 
442, 43 Ga.App. 274—Futch v. Tay- 
lor, 96 S.E. 183, 22 Ga.App. 441. 

.Plea of paymeiit and reooupitieiit 
Where a party to a contract, agree- 
ing to pay the- other party for cer¬ 
tain Services when performed, ad- 
vances money to the other party and 
takes a chattel mortgage, the other 
party, in defense to a foreclosure 
suit, may show that the advancement 
has been satisfied by performance of 
the original contract, and recover 
any balance due thereunder, such de¬ 
fense not being a set-off, but a plea 
•of payment and recoupment.—^Inter¬ 
state Lumber Co. v. Bennett, 110 S. 
E. 500, 28 Ga.App. 179. 


15. Ga.—^Arnold v. Carter, 54 S.E. 
177, 125 Ga. 319—Glass v. Adams, 
161 S.E. 630, 44 Ga.App. 437—Hum- 
phreys v. W. L. Jessup & Sons, 158 
S.E. 442, 43 Ga.App. 274—Futch v. 
Taylor, 96 S.E, 183, 22 Ga.App. 441. 

Breach of independeut contract 

(1) Defense by mortgagor alleging 
damages arising out of breach of 
independent contract is not available. 
—Humphreys v. W. L. Jessup & 
Sons, 158 S.E. 442, 43 Ga.App. 274. 

(2) Defense of payment based on 
damages accruing through mortga- 
gee’s failure as mortgagor’s landlord 
to sell farm Products when request- 
ed, and through other transactio ns 
unrelated to mortgage, is not avail¬ 
able. — Glass V. Adams, 161 S.E. 630, 
44 Ga.App. 437. 

Plea allowed in early case 
Ga.—Garner v. Cohen, 24 S.E. 851, 99 
Ga. 78. 

16. Ga.—Glass v. Adams, 161 S.E. 
630, 44 Ga.App. 437—Humphreys v. 
W. L. Jessup & Sons, 158 S.E. 442, 
43 Ga.App. 274—^Putch v. Taylor, 
96 S.E. 183, 22 Ga.App. 441. 

17. Ga.—McConnell v. Cherokee Nat. 
Bank, App., 88 S.E. 824. 
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Amplifylng pregzisting allegation 
The allowance of an amendment 
to an affidavit of illegality, which 
merely amplified a preSxisting 
ground alleging payment and refer- 
red to a contract between the holder 
of a mortgage and the mortgagor, 
was not error, the material subject 
of inquiry being whethar the mort¬ 
gagor had paid the holder of the 
mortgage a sufficient amount to dis- 
charge it, either in money or in 
specifics accepted in lleu of money.— 
McCook V. Laughlin, 71 S.E. 917, 9 
Ga.App. 550. 

18. Ga.—Gosa v. E. A. Clark & Sons, 
158 S.E. 608, 43 GaApp. 310. 

19. Ga.—Culver v. Mullally, 21 S.E. 
895, 94 Ga. 644. 

20. Ga.—Gosa v. R A. Clark & Sons, 
158 S.E, 608, 43 GaApp. 310. 

21. Ga.—Bridges v. Melton, 129 S.E. 
913, 34 Ga.App. 480. 

22. Ga.—^Bridges v. Melton, supra. 

23. Ga.—Cook v. Cobb & Roper, 95 
S.E. 1022, 22 Ga.App. 328, 

11 C.J. p 735 note 45 fa], 

24. Ga.—Spooner v. Coachman, 90 S. 
E. 373, 18 Ga.App. 705. 

25. Ga.—^Wilder Bros. v. Montgom- 
ery, 179 S.E. 861, 61 Ga.App. 231. 
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the right itself,^® sneh as a right or title, actual or 
supposed, to a debt, privilege, or other thing in pos- 
session of anotherj^'^ a right to lay elaim to a spe- 
cific property which is in another^s possession;3S 
a title to any debt or privilege or other thing in 
possession of another;^^ or a title to anything 
which another should give or concede, or confer 
on, the claimant also the facts giving rise to the 
demand, which show the right asserted,^^ hence a 
canse of action,^^ ^ chose in action.'^^ 

When applied to real property the term imports 
a legal or eqiiitable right to the land,^^ compre- 
heiids every species of right, title, or interest, legal 
or eqnitable,^® ineluding title and ovrnership.^® 

-The Thing Demanded. In the enlarged sense 

of the "VTord, ^‘claim” has been defined as nieaning 
a debt not yet due;^"^ an asserted but unadjudicat- 
ed obligationj^S the snbject claimed,^^ something 
asked for, or asserted to be due, for vhich a pre- 
tense has been set np, as distinguished from that 
ivhieh was due of right and eould be niaintained as 
such;^^ something asked for or demanded on the 


one hand and not admitted or allowed on the oth¬ 
er something that eould be in law the subject 
of a demandthose obligations 'V^hieh are in the 
broad sense of the word debts.^3 

-^What Term May Include. Depending on the 

context or circumstances of its use, ^^claim” has been 

held to include a eounterclaim,^^ a mortgage,^^ ^ 

promissory note,^® a tax bili,57 a tax claim,^^ ^ tax 
lien,59 and a warrant issued for a pensionj^O ^nd 
not to include a contractores lien,®i a fixed lien on 
a bankruptes estate,®^ a mortgage lien,®^ and an ac- 
tion to enforee a mechanices lien.®^ 

-Compared with Other Tenns. In one or anoth¬ 
er of the senses hereinabove indicated, and, of 
course, under the partieular circumstances of the 
case, the word ^^elaim^^ or ^^claims” has been held 
synonymous with, equivalent to, or used interchange- 
ably with, “aceount” see Account 1 C.J.S. p 571 note 
4S,'^^bill” see Bili 10 C.J.S. p 381 note 21, ^^case” 
see Case 14 C.J.S. p 1 note 31, ^^eause of ac- 
tion” see Actions 1 C.J.S. p 987 note 40, ^^debt,”55 


Wyo.—Great W’estern Ins. Co. v, 
Plerce, 1 Wyo. 45, 50. 

11 C.J. p 816 notes 50, 51. 

36. Cal.—Melius v. Potter, 267 P. 
563, 564, 91 Cal.App. 700. 

Conn.—Beach’s App„ 55 A. 596, 599, 
76 Conn. 118, 125. 

37. N.Y.—Home Ins. Co. v. Watson, 
59 KY, 390, 394 —Lawrence V. Mil- 
ler, 2 N.Y. 245, 254. 

38. U.S.—^Vidal v. South American 
Securities Co., C.C.A.N.Y., 276 F. 
855, 871, 872. 

39. U.S.—^Vidal v. South American 
Securities Co., supra. 

Ala.—Steele v. State, 48 So. 673, 674, 
159 Ala. 9—Douglas v. Beasley, 40 
Ala. 142, 147. 

Ark.—^Unionaid Life Ins. Co. v. 
Smith, 15 S.W.2d 321, 322, 179 Ark. 
164. 

4a Ark.—^Unionaid Life Ins. Co. v. 
Smith, supra. 

41. La.—Jackson State Nat. Bank of 
Jackson, Miss., v. Merchantg* Bank 
& Trust Co. of Jackson, Miss., 149 
So. 539, 540, 177 La. 975. 

42. Tex.—Citizens* Guaranty State 
Bank v. National Surety Co., Com. 
App., 258 S.W. 468, 470. 

43. U.S.—^Motlow V. Southern Hold¬ 
ing & Securities Corporation, C.C. 
A.Mo., 95 F.2d 721, 725. 

Conn.—Beach’s Appeal, 55 A. 596, 
599, 76 Conn. 118. 

44. Tex.—Sauvage v. Wauhop, Civ. 
App., 143 S.W. 259, 263. 

45. Cal.—McGarrahan v. Maxwell, | 


“All the rights wMch a persoai holds” 
“ 'Claim,' when used as a noun and 
in relation tQ land, has, in most of 
the States, a signification beyond 
that of a mere demand—a right not 
reduced to enjoyment but to be en- 
forced against another—but it is 
used as well to express ali the rights 
which a person holds and enjoys in 
the land, Pre^mption claims, home- 
stead claims, and mining' claims are 
familiar instances.”—Marshall v. 

Shafter, 32 Cal. 176, 191. 

46. S.D.—Sherman v, Sherman, 122 
N.W. 439, 443, 23 S.D. 4S6, 495, cit- 
ing Bouvier L.D. 

47. Ala.—McDowell v. Brantley, 80 
Ala. 173, 177. 

Minn.—^Radichel v. Federal Surety 
Co., 212 N.W. 171, 172, 170 Minn. 
92. 

48i N.Y,—^In re Franks* Estate, 277 
N.Y.S. 573, 575, 154 Misc. 472. 

49. N.Y.—Lawrence v. Miller, 2 N. 
T. 245, 254. 

Slmilarly ezpressed 

(1) “A thing claimed or demand¬ 
ed.”—^Burlington & M. R. R. Co. v. 
Abink, 15 N.W. 317, 14 Neb. 95, 97. 

(2) “The thing claimed or demand¬ 
ed.”—Corkran Oil & Development Co. 
V, Arnaudet, 35 So. 747, 754, 111 La. 
563. 

(3) “The thing demanded or chal- 
lenged.”—^Fordyce v. Godman, 20 
Ohio St. 1, 14. 

50. N.Y.—People v. Fields, 58 N.Y. 
491, 499. 


Or., 7 F.Cas.No.4,039, 4 Sawy. 217, 
228. 

52. N.C.—Gill V. Dixon, 42 S.E. 538, 
539, 131 N.C. 87. 

53. Conn.—Sherwood v. City of 
Bridgeport, 195 A. 744, 745, 123 
Conn. 348. 

54. Ga.—Metropolitan Casualty Ins. 
Co. V. Maloney, App., 192 S.E. 320, 
324. 

11 C.J. p 818 note 85 [a]. 

55. Cal.—Anglo-California Bank v. 
Field, 80 P. 1080, 1083, 146 Cal. 644 
—^Ellissen V. Halleck, 6 Cal. 386, 
393. 

56. Vt.—Noyes v. Hali, 28 Vt. 645, 
650, 651. 

57. W.Va.—State v. Barnes, 43 S.E. 
131, 132, 52 W.Va. 85. 

58. Conn.—Sherwood v. City of 
Bridgeport, 195 A. 744, 745, 123 
Conn. 348. 

59. S.D.—Dodson v. Crocker, 94 N. 
W. 391, 393, 16 S.D. 484. 

60. N.C.—Gill V. Dixon, 42 S.E. 538, 
539, 131 N.C. 87. 

61. Idaho.—^Rathbun v. State, 97 P. 
335, 337. 15 Idaho 273. 

62. Colo.—Hawthbrne v. Hendrie & 
Bolthoff Mfg. & Supply Co., 116 
P. 122, 124, 50 Colo. 342. 

63. Cal.—In re .McCausland, 52 Cal. 
568, 577—^Pallon v. Butler, 21 Cal. 
24, 26, 32, 81 Am.D. 140. 

64. Cal.—Booth V. Pendola, 23 P. 
200, 201, 25 P. 1101, 88 Cal. 36. 

65. Conn.—Sherwood v. City of 

Bridgeport. 195 A. 744. 745, 123 
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'*defense/'^^ "demaiid/'^^ q jg^ 

Liens § 1, also 37 C.J, p 310 note 73, “moneyed de- 
inand,”®^ ^^pretension,” '‘privilege,”"^ 

<^theory,”72 ^nd and has been 

compared ■vvith, or distinguished from, ^^account” 
see Account 1 C.J.S. p 573 notes 71, 72, “bank 
stoek,»'^4 «belief” see Belief 10 CJ.S. p 237 note 
44, “debt,”^5 ^^demand,”"^ “grant,”^'^ “gratuity,”"^ 

'^inquiry,”79 «jndgment,”^^ ''legacy,”Si “liability,”S2 

^lien” see C.J.S. title Liens § 1, also 37 C.J. p 310 
notes 75, 76, “money in bank,”S3 «penalty,”S4 «pe- 

tition,’’^5 «pretension,”S6 ^^request,”S7 and '^salary 

aecount.”^^ 

-^Phrases in Which Term TJsed. 

Claim continual or continml claim, A mode 
throiigh which a claimant of land by “continual 
elaim’^ prevented the loss of his right of entry by 
the person in possession dying seized of the land.^^ 

Claim in eqidty. In simple cases in English prac- 
tice where there is not any great conflict as to 
facts, and a discovery from a defendant was not 
sought, but a reference to chambers was neverthe- 
less neeessary before the final decree, ‘which would 
be as of course, ali parties being before the court, 


the summary proceeding by claim was sometimes 
adopted, thus obviating the reeourse to plenary and 
protraeted pleadings.^*^ 

Claim of coniisancc. In practice, an intervention 
by a third person in a suit, claiming that be has 
rightful jurisdiction of the cause wbich plaintiff has 
commeneed out of claimant^s court; now obsolete.^^ 

Claim of liberty. In English practice, a suit or 
petition to the queen, in the court of exchequer, to 
have liberties and franchises confirmed there by the 

attorney general.^^ 

Contingent claim, The phrase generally implies 
the existence of a contract or covenant on which 
the claim is based, and has been defined as meaning 
a claim 'which may never accrue, or one where the 
hability depehds upon some future event which 
may or may not happen, and therefore makes it un- 
eertain whether there ever will be a liability.^3 
“Contingent claim” has been held not to include a 
claim for deficiency by a conditional vendor who, 
before his vendee made an assignment for the ben¬ 
efit of creditors, repossesses the property and resells 
it with a deficiency after such assignment,^** a fixed 
amount due at a definite time in the future,^^ an 
absolute and unconditional claim, the time of pay- 


66. 111.—People v. Dugas, 141 N.E, 
769, 772, 310,111. 291. 

67. U.S.—Southern Pacific R. Co. v. 

U..S., aC.Cal., 38 P. 55, 56. 

Or.—Crow v. Abraham, 167 P. 590, 
592, 86 Or. 99. 

Wis.—Town of Stephenson Marinette 
County V. Industrial Commission, 
180 N.W. 842, 843, 173 Wis. 251. 

68. Minn.—Radichel v. Federal Sure- 
ty Co., 212 N.W. 171, 172, 170 Minn. 

92. 

68. 111.—People V. Dugas, 141 N.E. 
769, 772, 310 111. 291. 

70. U.S.—Southern Pacific R. Co. v. 

U. S., aC.Cal., 38 P. 55. 56. 

71. U.S.—Southern Pacific R. Co. v. 

U. S., supra. 

N.Y.—U. S. Pidelity & Guaranty Co. 

V. Borough Bank of Brooklyn, 146 
N.y.S. 870, 876, 161 App.Div. 479. 

See also Ri&ht 54 C.J. p 808 notes 
26-33. 

72. Conn.—^DiMaio v. Tolen Bottling 

Works, 107 A. 497, 500, 93 Conn. 
597. * 

73. U.S.—Southern Pacific R. Co. v. 
U. S., aC.Cal.. 38 P. 55, 56. 

74. Pa.—Delamater*s Est., 1 Whart. 
362, 365, 375. 

75. U.S.—Dowell v. Cardwell, D.C. 
Or.. 7 P.Cas.No.4,039. 4 Sawy. 217— 
Pisher v. Consequa, C.C.Pa., 9 P. 
Cas.No.4,816, 2 Wash.C.C. 382. 

Oa.—State Banking: Co. v. Hinton, 
172 S.E. 42, 47, 178 Ga. 68, 91 A,L. 
R. 596. 


N.T.—In re Franks* Estate, Sur., 277 
N.Y.S. 573, 575, 154 Misc. 472. 

11 C.J. p 818 note 86 [b]. 

76. Okl.—Golden v. Golden, 8 P.2d 
42, 46, 155 Okl. 10. 

11 C.J. p 818 note 86 [a]. 

77. Cal.—McGarrahan v. Maxwell, 
28 Cal. 75, 95. 

La.—Corkran Oil & Development Co. 

V. Arnaudet, 35 So. 747, 754, 111 La, 
563. 

78. Mich.—^Allen v. State Auditors, 
81 N.W. 113, 114, 122 Mich. 324, 
80 Am.S.R. 573, 47 L.R.A. 117. 

79. U.S.—U. S. V. Primilton, C.C.A. 
La., 76 F.2d 555, 557. 

80. N.D.—Marshall-Wells Hardware 
Co. V. New Era Coal Co., 100 N. 

W. 1084, 1086, 13 N.D. 396. 

81. lowa.—^Packer v. Overton, 203 N. 

W. 307, 309, 200 lowa 620. 

Sa. Miss.—Drainage District No. 1 
of Noxubee County v. Evans, 99 So. 
819, 821, 136 Miss. 178. 

Tex.—International-Great Northern 

R. Co. V. Texas Co., Civ.App., 280 
j S.W. 282, 285. 

83. W.Va.—^Wyatt v. Norris, 66 S. 
E. 1016, 1017, 66 W.Va. 667, 669. 

84. Ark.—Western Union Tei. Co. v. 
Cobbs, 1 S.W. 558, 559, 47 Ark. 
344, 58 Am.R. 756. 

85. Neb.—Temple v. Cotton Trans¬ 
fer Co., 253 N.W. 349, 351, 126 Neb. 
287. 


8S. Conn.—Beach's Appeal, 55 A. 
596, 599, 76 Conn. IIS. 

87. Wis.—Town of Stephenson Mar¬ 
inette County V. Industrial Com¬ 
mission, 180 N.W. 842, 843, 173 
Wis. 251. 

88. U.S.—Lopez ▼. U. S., 24 Ct.Cl. 84. 
96, 2 L.R.A. 571. 

89. Brown L.D. 

A continual claim is of no avail at 
the present day to preserve a right 
of entr 3 ^ or distress, or action. 3 & 
4 Wm. IV c 27 § 11.—Brown L.D. 

9a Black L.D. 

11 C.J. p 826 note 11. 

91. Black L.D., citing Villers v. 
Monsley. 2 Wils.C.P. 403, 409, 95 
Reprint 836. 

92. Black L.D. 

93 . Kan.—Grand Lodge I. O. 0. P. 
V. Troutman, 103 P. 94, 98, 80 Kan. 
441. 

Minn.—In re Plewell, 276 N.W. 732, 
733. 

R.I.—Hicks V. Wilbur, 94 A. 872, 874, 
38 R.I. 268. 

Wis.—Davis v. Davis, 119 N.W. 334, 
337, 137 Wis. 640. 

13 C.J. p 114 notes 13. 14 [a]. 

94. N.Y.—In re White Allon & 
Charles Roberson of London, Inc., 
1 N.Y.S.2d 715, 719. 253 App.Div. 
220 . 

95. Wis.—Schmidt v. Grenzow, 156 
N.W. 143, 162 Wis. 301. 
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ment only being iincertain,^® nor an obligation eer- 
tain as to liability and uncertain only as to 
amonnt;^" bas been eoiitrasted Trith ^^accrued 
and lias been distinguished from ^^abso- 
lute debt,” “liability/^ and “absolute liability, 
“eonditioaal claim,”^ and “debt.”- 

Lcgal claim, One wMcb tbe party asserting it 
may enforce by action or by some proceeding at 
law or in equity.^ 

Possessory claim. A claim founded upon or 
growing out of possession, as distinguished from 
simply the claim of possession.^ The term has been 
used with reference to elaims of those oeeupying 
lands under the provisions of the preemption laws.® 

Private claim. One in behalf of a private inter- 
est, as distinguished from a claim of a publie char¬ 
acter.® The term has been eontrasted with “publie 
claim.’^'^ 

Public claim. A claim of a publie nature or char¬ 
acter.® 

Unliquidated claim. One irhich one of the parties 
to the contract cannot alone render certain.^ It 
has been said that the term may be properly used 
to designate a claim \rith reference to vrhieh the 
holder, in order to obtain a settlement, must bear 
some further burden in order to have the amount 

Ala,—^Farris v. Stoutz, 78 Ala.' 

130. 134. 

97. Vt.—^Downer v. Topliff, 19 Vt. 

399, 402. 

Wlien accoTULting necessary 

“The mere fact that an accounting 
is necessary to determine the amount 
due does not make a claim a.contin¬ 
gent claim.”—^Davis v. Davis, 119 N. 

W. 334, 337, 137 Wis. 640. 

98 . Ala.—Farris v. Stoutz, 78 Ala. 

130, 133, 

99 . Wis.—South Milwaukee Com- 
pany v. Murphy, 88 N.W. 583, 585, 

112 Wis. 614, 58 L.R.A. 82. 

1. N.T.—-In re Emmet, 150 N.Y.S.* 

260. 263, 87 Misc. 69. 

2. R.L—Hicks v. Wilbur, 94 A. 872, 

874, 38 R.I. 268. 

3. N.Y.—People v. Woodruff, 68 N. 

Y.S. 100, 103, 57 App.Div. 342— 

Co’wan V. Ne-w York, 3 Hun 632, 

633. 

Legal claim against state defined see 
C.J.S. title States § 200, also 59 
C.J. p 282 note 90. 

4. Idaho.—Denney v. Arritola, 174 
P. 135, 136, 31 Idaho 428. 

49 C.J. p 1109 note 66. 

5. Wash.—^Enoch v. Spokane Falis 
& N. Ry. Co., 33 P. 966, 967, 6 
Wash. 393. 

49 C.J. p 1109 note 66 Ia]. 
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so fixed that the debtor is hound thereby.^o In 
particular counections, it has been said that a 
claim is generally called unliquidated if the amount 
thereof cannot he ascertained at the time of the 
trial by mere eomputation, based either on the 
ternis of the obligation or some other accepted 
Standard, and this regardless of ivhether the debtor 
disputes his liability in any or every respect;il and 
so “'unliquidated claim” has been distinguished from 
“unliquidated debt.”i2 

Other phrases: “Adverse claim,” see Adverse 2 
C.J.S. p 503 note 25, “adverse claim of title,” see 
Adverse 2 C.J.S. p 503 note 27, “all persons having 
any claim or interest,” see All 3 C.J.S. p 874 note 
92, “any claim,” see Any 3 C.J.S. p 1404 note 5, 
“any claim for money,” see Any 3 C.J.S. p 1404 
note 7, “any claim of any character,” see Any 3 
C.J.S. p 1404 note 8, “any claim or demand,” see 
Any 3 C.J.S. p 1404 note 9, “any claim or demand 
of ivhatsoever nature,” see Any 3 C.J.S. p 1414 
note 90, “any claim shall oecur,”i® “any legal claim 
to real property,” see Any 3 C.J.S. p 1408 note 73, 
“any other claim or lien,” see Any 3 C.J.S. p 1416 
note 53, “bank claim,” see the C.J.S. title Mines and 
Minei^als § 3, also 40 C.J. p 750 note 48-p 751 note 
75, “before any judgment, mortgage, or any other 
claim,” see Any 3 C.J.S. p 1412 note 71, “briefiy 
state his claim,“claim aecrued,”!® “claim against 

Co. V. Clark, N.Y., 92 F. 968, 975, 
35 C.C.A. 120. 

11. N.Y.—Hettrick Mfg. Co. v. Bar- 
ish, 199 N.Y.S. 755, 767, 120 Misc. 
673. 

eomputation possihle 
“The claim here was not unliqui¬ 
dated. The jury having ascertained 
the terms of the contract, the 
amount of the claim rested in mere 
eomputation.”—^Kuhn v. Powell, 111 
N.B. 639, 640, 61 Ind.App. 131. 

12. N.Y.—Hettrick Mfg. Co. v. 
Barish, 199 N.Y.S. 755, 767, 120 
Misc. 673. 

13. Minn.—Chandler v. St. Paul F. 
& M. Ins. Co., 21 Minn. 85, 86, 87, 
18 Am.R. 385. 

14. As implying necessity of stating 
a “cause of action” 

“The statutory direction to ‘briefly 
state his claim’ is not to be deemed 
a requirement to 'state a cause of 
action' in the technical sense of 
those 'words.”—Temple v. Cotton 
Transfer Co., 263 N.W. 349, 351, 126 
Neb. 287. 

15. <*Bamages accmed” equivalent 
N.Y.—^Edlux Const. Corporation v. 

State. 300 N.Y.S, 509, 511, 252 App. 
Div. 373. 

“Cause of action accrued” distin¬ 
guished see Cause ante p 48 note 


42, and 50 C.J. p 926 note 28-p 929 
note 43. 

8. N.Y.—Board of Supervisors of 
Cayuga County v. State, 47 N.E. 
288, 290, 153 N.Y. 279. 

50 C.J. p 371 note 68. 

“Private claim” within statutory 
provisions permitting allowance by 
court of elaims of elaims for dam- 
ages sustained by construction and 
maintenance of canals see C.J.S. 
title Canals § 25, within constitu- 
tional prohibition of legislative al¬ 
lowance of private claim against 
the state see C.J.S. title States § 
201, also 50 C,J. p 371 note 68, 59 
C.J. p 285 note 62. 

Audit and allowance by court of 
elaims of private elaims against 
the state see C.J.S. title States § 
206, also 59 C.J. p 289 note 48. 

7. N.Y.—Board of Supervisors of 
Cayuga County v. State, supra. 

8. N.Y.—Board of Supervisors of 
Cayuga County v. State, 47 N.B. 
2S8, 290, 153 N.Y. 279—New Le- 
banon v. State, 181 N.Y.S. 322. 
328, 111 Misc. 310. 

9. Ala.—Leader v. Vaughan, 103 So. 
718, 719, 20 Ala.App. 545. 

Ga.—^Lincoln Lumber Co. v. Keeter, 
145 S.E. €8, 70, 167 Ga. 231—Rob- 
erts v. Prior, 20 Ga. 561, 562. 
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real or personal property,”!^ «elaim against the 
^^claim against the treasury/^is “elaim aiid 
delivery,” see the C.J.S. title Eeplevin § 2, also 
54 C.J. p 417 note 20-p 418 note 24, “claim ^arising 
from eontract snbject to the ruies of the Ex- 
change,’ ^^elaim arising on a eontract,”20 “claim 
as locator,”21 ^^claim eogiiizable in a eourt of eq- 
uity,”22 «elaim due or to become due,”23 “^elaim’ 
enforeeable in equity,”24 «claim for bonnty land,”25 
^^claim for compensation,”26 «claim for damages,”27 

^^claim for damages aecrued,” see Aecrue 1 C.J.S. 
p 762 note 21, “claim for labor, ”28 ^^elaim for mon- 
ey,”23 ‘^elaim for ^neglect or 'wrongful injury to 
personal property,’ ”20 ^^elaim for refund,”2i “claim 
from which a discharge wonld be a release,”22 
^^claim in and to the business,”23 ‘^claim in the na¬ 
ture of an easement,”24 <^claim justly due,”25 ^^claim 


liquidated by judgment,”26 ^^claim . • • not ac- 
crued due,”*7 ^‘elaim of any soldier or sailor,”28 
“claim of a party,”29 ‘^claim of compensation,”iO 
“claim of neeessary self-defense,”^! “claim of own- 
ership,” see the C.J.S. title Adverse Possession § 
55, “claim of possession,”^2 «claim of right” and 
^^elaim of title” see the C.J.S. title Adverse Pos¬ 
session § 55, “claim of transfer,”1* ^^claim on con- 
tract for the diroct payment of money,”!^ ‘^claim or 
demand,”i5 “claim payable out of treasury,”^^ 
“claim submitted, audited and rejected,”i7 ‘‘elaim, 
title, or interest in the property,”'^^ «claim to 
an estate,”io “elaim to . . . any land,”^o 

‘^^claim^ to be ^denied,'”^i ‘^claim to property,”52 
“elaim to real . . . property . . within 

the district,”5S “claim under the bond,”^^ “claim 
upon the land,”^^ ^^colorable adverse claim,”®^ 


16. U.S.—Shainwald v. Lewis, D.C. 
Nev.. 5 F. 510, 517. 

17. Neb.—Lobeck v. State, 101 N.W. 
247, 248, 72 Neb. 695. 

la Utah.—Uintah State Bank v. 
Ajax, 297 P. 434, 438, 77 Utah 455. 

19. U.S.—Seattle Curb Exchange v. 
Knight, C.C.A.Wash., 59 F.2d 39, 

41. 

20. Minn.—In re Flewell, 276 N.W. 
732, 733. 

S.D.—Meade County v. Welch, 148 
N.W. 601, 602, 34 S.D. 348. 

21. U.S.—Hollingsworth v. Barbour, 
Ky.. 4 Pet. 466, 473, 7 L.Ed. 922. 

22. N.J.—^Maloney v. Maloney, 174 
A. 28, 31, 12 N.J.Misc. 397. 

23. Ohio.—Cincinnati v. Hafer, 30 N. 
E. 197, 199, 49 Ohio St. 60. 

24. W.Va.—Mabie v. Moore, 84 S.E. 
788, 790, 75'W.Va. 761. 

25. U.S.—U. S. V. Wilcox, C.C.N,T„ 
28 F.Cas,No.l6,691, 4 Blatchf. 385, 
388. 

26. 111.—^Brodek v. Indemnity Ins. 
Co. of North America, 11 N.E.2d 
228, 235, 236, 292 Ill.App. 363. 

Tex.—Texas Employers Ins. Ass’n v. 
Booth, Civ.App., 113 S.W.2d 231, 
241. 

11 C.J. p 822 note 4'5. 

27. Ark.—^Western Union Tei. Co. v. 
Moxley, 98 S.W. 112, 114, 80 Ark. 
554. 

Or.—Colby v. City of Portland, 174 
P. 1159, 89 Or. 566, 3 A.L.R. 819. 
Tex.—Commercial Standard Ins. Co. 
V. Harper, Com.App., 103 S.W.2d 
143, 144, 110 A.L.R. 529—Lone Star 
Finance Co..,v. Universal Automo¬ 
bile Ins. Co., Civ.App., 28 S.W.2d 
673, 575—^Western Union Tei. Co. 
V. Vann, .Civ.App., 288 S.W. 541, 
542—^Western Indemnity Co. v. 
Free and Accepted Masons of Tex¬ 
as, Civ.App., 198 S.W. 1092, 1095. 

28. N.H.—^Weymouth v. Sanborn, 43 


29. Tex.—Moore v. Rice, Civ.App., 
80 S.W.2d 451, 452—^Massie v. De 
Shields, Civ.App., 62 S.W.2d 322. 
325—Goldman v. Ramsay, Civ.App., 
62 S.W.2d 176, 178—^National Guar- 
antee L. & T. Co. v. Fly, 69 S.W. 
231, 232, 29 Tex.Civ.App. 533. 

“liien” not included 
Tex.—^V^estern Mortg., etc., Co. v. 
Jackman, 14 S.W. 305, 306, 77 Tex. 
622. 

30. Ala.—City of Birmingham v. 
Davis, 155 So. 94, 26 Ala.App. 133. 

31. U.S.—Carman v. U. S., D.C. 
Mass., 21 F.Supp. 239, 240. 

32. U.S.—In re United Wireless Tei. 
Co., D.C.N.J., 192 P. 238, 239. 

33. Conn.—^Kornblau v. McDermant, 
98 A 587, 590, 90 Conn. 624. 

34. N.T.—^Brooklyn Dime Sav. Bank 
V. Butler, 152 N.Y.S. 633, 635, 167 
App.Div. 257, 258. 

35u Conn.—^Sperry’s App., 47 Conn. 
87, 88. 

36. U.S.—^In re Coventry Evans 
Furniture Co., D.C.N.T., 171 F. 673. 

37. Ont.—Grant v. West, 23 Ont. 
App. 533, 539. 

38. N.C.—Gill V. Dixon, 42 S.E. 538, 
539, 131 N.C. 87, 89, 

39. N.T.—Orvis v. Jennings, 6 Daly 
434, 446, 447. 

40. Tenn.—Hudgins v. Nashville 
Bridge Co., 113 S.W.2d 738, 740. 

41. 111.—People V. Dugas, 141 N.E. 
769, 772, 310 111. 291. 

42. Idaho.—^Denney v. Arritola, 174 
P, 135, 31 Idaho 428. 

43. Tex.—Finch v. Trent, 22 S.W. 
132, 134, 3 Tex.Civ.App. 568. 

‘‘Chain of transfer'" sometimes used 
interchangeably see Chain ante p 
349 note 82. 

44. Idaho.—Twin Falis Nat. Bank 
V. Reed, 258 P. 526, 527, 44 Idaho 

K7a 


45. Cal.—Pelton v, Andrews, App., 
74 P.2d 528, 530. 

Or.—Crow v. Abraham, 167 P. 590, 
592, 86 Or. 99. 

11 C.J. p 823 note 64. 

46. Ala.—Scruggs v. State, 20 So. 
642, 643, 111 Ala. 60, 63. 

47. N.Y.—0’Neil v. State, 119 N.E. 
95, 96, 223 N.Y. 40. 

“Audit refused for lack of jurisdic- 
tion“ distinguished see Audit 7 C. 
J.S. p 1275 note 43. 

48. Nev.—State v. Central Pacific R. 
Co., 30 P. 686, 688, 21 Nev. 247. 

49. lowa.—Patterson v. Carr, 176 N. 
W. 265, 266, 189 lowa 69. 

“Claim against an estate” contrast- 
ed see Against 2 C.J.S. p 1013 note 
34. 

50. Cal.—^People V. Prisbie, 31 Cal. 
146, 148. 

11 C.J. p 824 note 67. 

51. U.S.—Werner v. U. S., C.C.A.N. 
Y., 86 P.2d 113. 

52. U.S.—^Ladew v. Tennessee Cop- 
per Co., C.C.Tenn.. 179 P. 245, 251. 

‘^Encumbrance” distingnished 
U.S.—^\'’idal V. South American Se- 
curities Co., C.C.AN.Y., 276 P. 855. 
872. 

“Ziien.” distixLgnished 
U.S.—Vidal V. South American Se- 
curities Co., supra. 

53. U.S.—Ladew v. Tennessee Cop- 
per Co., Tenn., 31 S.Ct. 81, 83, 218 

U. S. 357, 54 L.Ed. 1069. 

54. U.S.—U. S. Pidelity & Guaranty 
Co. V. Jones, C.C.A.Tex., 87 P.2d 
346, 348. 

N.J.—Maryland Casualty Co. v. Han- 
lon, 100 A. 352, 354, 87 N.J.Eq. 167. 

55. Minn.—^National Bond, etc., Co. 

V. Daskam, 97 N.W. 458, 91 Minn. 
81, 82. 

56. Liamb v. Townshend, C.C.A.W. 
Va.. 71 P.2d 590. 594.' 
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^^colorable elaim/^5'^ ^^comproinise of claim,” see C. 
J.S. title Contracts § 105, also 13 C.J. p 349 note 6, 
^^eonditional claim/^58 ^^contingent or unliquidated 
elaim,”59 «creek claim,” see the C.J.S. title Mines 
and Minerals § 3, also 15 C.J. p 1453 notes 12, 13, 
^^debt or elaini,’^<>0 ^'dispnted claim,”6i '^doubtful 
claim,” see the C.J.S. title Compromise and Settle- 
ment § 11, also 11 C.J. p 816 note 30[a], ^^eqnita- 
ble claim ,”®2 «fictitions claim,” see the C.J.S. title 
Assignments for Benefit of Creditors § 79, ^^fieti- 
tious or colorable claim,” see the C.J.S. title Appeal 
and Error § 73 b, ‘'fietitions or fraudulent claims,^^ 
see the C.J.S. title Courts § 56, also 15 C.J. p 758 
note 70-p 759 note 78, “file a claim in the Court of 
Claiins,”®^ “interpose a elaim,”<54 <<just claim,”®^ 
“just claim of the assured,”66 <qienable claim” or 
“lien claim,” see the C.J.S. title Liens § 1, also 37 
C.J. p 310 note 77, “liquidated claim,”®'^ “lode 
claim” or “lode mining claim,” see the C.J.S. title 
Mines and Minerals § 3, also 40 C.J. p 750 notes 55, 
56, “mining claim” see the C.J.S. title Mines and 
Minerals § 3, also 40 C.J. p 750 note 48-p 751 note 
60, “municipal claim,”®^ “notice . . . of . . . 
claim for damages,”®® “owner of possessory 
claim,”'^® “placer claim,” see the C.J.S. title Mines 
and Minerals § 3, also 40 C.J. p 751 notes 61-67, 
“preemption claim,” see the C.J.S. title Public 
Lands § 44, also 50 C.J. p 931 note 2-p 933 note 5, 


“prior elaim,”7l <<right and claim,”“^2 ^«-rietting up a 
claim,”73 ^^setting up claim thereto,”*^^ “stale claim,” 
see the C.J.S. title Equity § 112, also 21 C.J. p 211 
note 40-p 212 note 47, “tunnel claim,” see the C.J.S. 
title Mines and Minerals § 3, also 40 C.J. p 751 
note 60, and “valid claim also “against all other 
claims,”'^® “all benefits and claims,” see All 3 C.J.S. 
p 869 note 34, “all claims,” “all claims and de- 
mands,” “all claims and obligations arising or ac- 
cruing in this state by virtue of any bond or con- 
tract,” “all claims, demands, action or actions, 
cause or causes of action whatsoever,” and “all 
claims for damages,” see All 3 C.J.S. p 870 notes 
63-67, “all claims whatsoever,”'^^ «ap just claims,” 
see All 3 C.J.S. p 872 note 66, “all lawful claims 
for . . . supplies furnished,” see All 3 C.J.S. p 
872 note 74, “all other . . . demands and claims,” 
see All 3 C.J.S. p 882 note 69, “all persons having 
any claims against the estate,” see All 3 C.J.S. p 874 
note 93, “all solvent debts, claims, or demands,” 
see All 3 C.J.S. p 876 note 59, “all such ... de¬ 
mands or claims,” see All 3 C.J.S. p 876 note 66, 
“beyond legal claims,”'^® “claims absolutely ow- 
ing,”79 ‘^claims against an estate,” see Against 2 
C.J.S. p 1013 note 34, “claims against such corpo- 
rations or banker,”®® “claims against the estate of a 
deceased person,”®! “claims against the State,” see 
the C.J.S. title States § 194, also 59 C.J. p 282 notes 


57. U.S.—In re Blum, Wls., 202 F. 
883, 885, 121 C.C.A. 241. 

58. N.T.—In re Bmmet, 150 N.T.S. 
260, 263, 87 Misc. 69. 

5i9. N.T.—In re Littleton’s Estate, 
223 N.T.S. 470, 474, 129 Misc. 845. 
eo. Contracts and judgments in- 
clnded 

“A contract obligation is a debt or 
claim; likewise a judgment.”—Jen- 
nings V. laoucks, 297 N.T.S. 893, 896, 
163 Misc. 791. 

ei. N.T.—Matter of Latham, 130 N. 

T.S. 635, 539, 145 App.Div. 849. 

18 C.J. p 1283 note 30 [b]. 

62. Vt.—^Purdy v. Purdy, 30 A. 695, 
67 Vt. 50, 53—Spaulding v. Warner, 
52 Vt. 29, 32. 

63. N.T.—^Edlux Const. Corporation 
V. State, 300 N.T.S. 509, 611, 262 
App.Div. 373. 

64. Ga.—^Walden v. Walden, 67 S.E. 
323, 325, 128 Ga. 126. 

66. Wis.—Bostwick v. New York 
Mutual Life Ins. Co., 89 N.W. 538, 
92 N.W. 246, 253, 116 Wis. 392, 67 
L.R.A. 705. 

35 C.J. p 433 note 71. 
ea U.S.—Charter Oak Life Ins. Co. 
V. Rodel, Mo., 95 U.S. 232, 237, 24 
L.Ed. 433. 

G7. Colo.—Chicago, R. I. & P. Ry. 
Co. V. Mills, 69 P. 317,.318, 18 Colo. 
App. 8. I 


Conn.—State v. Staub, 23 A. 924, 927, 
61 Conn. 553. 

Tex.—Commercial State Bank v.^Van 
Hutton, Civ.App., 208 S.W. 363, 364. 
37 C.J. p 1264 note 60. 

Agreement or litigation ixnplied 
"‘To liquidate a claim is to de.ter- 
mine by agreement or litigation the 
precise amount of it.’*—In re Cook, 
D.C.Ga., 298 P. 125, 126, citing Bou- 
vler L. D. and Webster Int. D. 

Claim for damages 
’’Appellant’s claim, ‘founded on a 
tort or breach of covenant on the 
part of the plaintiff,' . • . can- 
not be said [to be] . . . ‘liqui- 

dated.’”—^Worley v. Smlth, 63 S.W. 
903, 904. 26 Tex.Civ.App. 270. 

68. Pa.^Jones v. Beale, 66 A. 254, 
217 Pa. 182—Philadelphia v. Scott, 
72 Pa. 92, 97—^Kohler v. Reitze, 38 
Pa.Co. 17, 20—City v, Vandevier, 1 
Leg.Gaz, 397, 398. 

69. Tex.—Citizens’ Guaranty State 
Bank of Hutchins v. National Sure- 
ty Co., Com.App., 258 S.W. 468, 
470. 

70. Idaho.—^Denney v. Arritola, 174 
P. 135, 31 Idaho 428. 

71. Ky.—Stansberry v. Pope, 6 J.J. 
Marsh. 189, 192. 

Tex.—La Brie v. Cartwright, 118 S. 
W. 785, 788, 55 Tex.Civ.App. 144. 

72. Mass.—Richardson v. Cam- 

1188 


bridge, 2 Allen 118, 121, 79 Am.D. 
767. 

73. Wis.—Maxon v. Ayers, 28 Wis. 
612, 614. 

74. Ky.—Brown v. Ward, 105 S.W. 
964, 965, 32 Ky.L. 261—Campbell 

V. Disney, 18 S.W. 1027, 1028, 93 
Ky. 41, 42, 13 Ky.L. 919. 

75. Can be snpported or defended 
“The bili alleges that it [the 

claim] was not ‘legal’ and not ‘valid.’ 
The Word ‘valid’ addressed to a court 
of equity in the connection in which 
it is used in the bili, I think, in¬ 
cludes the charge that the claim is 
not of such a character that it can 
be supported or defended either at 
law or in equity.’’—Herbert v. Her- 
bert, 20 A. 290, 291, 47 N.J.Eq. 11. 

76. N.Y.—Folliard v. Wallace, 2 
Johns. 395, 402. 

77. Mich.—Johnson v. Hollensworth, 
11 N.W. 843, 844, 48 Mich. 140. 

78. N.T.—Cowan v. New York, 3 
Hun 632, 636. 

79. U.S.—In re Buzzini, D.C.N.Y., 
183 P. 827, 830. 

80. Mo.—Garden of Eden Drainage 
Dist. V. Bartlett Trust Co., 50 S. 

W. 2d 627, 634, 330 Mo. 554. 

81. Wis.—In re George's Estate, 274 
N.W. 294, 296. 

11 C.J. p 821 note 32. 
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85-8, ^^claims against the United States,” see the 
C.J.S. title United States ,§ 136, also 65 CJ. p 1372 
note 87-p 1374 note 23, ‘^elaims and contingent lia- 
bilities,”S 2 “elaims and clemands,”S3 ««claiins’ and 
^efteets,^ ”S4 “claims arising from contracts,”^^ 
‘^elaims arising out of the same transaction,”^^ 
“clainis by the United States,” see the C.J.S. title 
United States § 132, also 65 C.J. p 1368 notes 9-16, 
^^elaims contracted in carrying on the business,”^*^ 
^^claims . . . for damages . . . sounding in 
tort,”^^ «claims for injuries to persons,”^^ “claims 
for labor or material,”^^ “claims for loss, damage, 
or delay,”^l ^^elaims for losses,”^^ ^^clainis for tax¬ 
es,“elaims for work and labor performed,”^^ 
^^claims ^founded upon the Constitution of the Unit¬ 
ed States or any law of Congress,^ ”95 ^^claims, 
liens, or judgments that may be judieially obtained 
against them,”96 “claims . . . not less than the 
amounts so set forth,”97 “elaims . . . of ali other 
persons,”9S ‘^elaims of a ^right under an authority 
exercised under the United States,’ ”99 ^^elaims prov- 
able in bankruptey,”! ^^claims upon eontraet,”^ 
‘^claims upon the treasury,”^ “claims whicL can be 
allowed, rejected, or ordered paid,”^ ^^class claims,”^ 


^^conamission claims,”^ ^^Court of Claims,” see the 
C.J.S. title Federal Courts § 327, also 25 C.J. p 988 
notes 56-61, ^^other and further claims,”'^- ^^other 
claims or rights,”^ and ^^without claims, rents, or 
demands of any kind or amount.”^ 

As a Verb 

-^Present Tense. In the intransitive sense, 

^^claim” has been defined as meaning to be entitled 
to anything as a matter of right.i9 Used in its 
transitive sense, it has been said that the term has 
the force of ‘^asks for,” or ‘^demands as his due,”^^ 
and implies an active assertion of right and the de- 
mand for its recognition,^^ assertion by -words 
or other means,although it does not imply neces- 
sarily a demand made in words,and it has been 
said that, etymologically, it by no means ifnplies 
that either place or presence is essential to its po- 
tency or completeness;^5 and in this sense has 
been defined as meaning to afdrm;i® to affirm to 
be one’s own, or one’s due;^'^ to ask or seek;^^ to 
assert;i9 to assert a right to, or an ownership of, 
as to claim a title to challenge as a right 


82. Eng.—Lever v. Land Securities* 
Co., 8 T.L.R. 94. ■ 

83.. Okl.—Golden v. Golden, 8 P.2d 
42. 46, 155 Okl. 10. 

11 C.J. p 821 note 37. 

84. Tex.—De Cordova v, Knowles, 
37 Tex. 19. 20. 

85. Mass.—Austin v. Hayden, 138 
N.E. 576, 579, 244 Mass. 286. 

88. Cal.—Boulden v. Thompson, 131 
P. 765, 766, 21 Cal.App. 279. 

87. U.S.—In re Vicksburg Bridge 
& Terminal Co., D.C.Miss., 22 F. 
Supp. 490, 500. 

88. U.S.—Juragua Iron Co. v. U. 
S., Ct.Cl., 29 S.Ct. 385, 386, 212 U. 
S. 297, 302, 53 L.Ed. 520. 

Wash.—Kincaid v. Seattle, 134 P. 
504, 508, 135 P. 820, 74 Wash, 617. 

89. N.Y.—Gaouette v. .®tna Life I 
Ins. Co. of Hartford, Conn., 2 N.Y. 
S.2d 497, 498, 253 App.Div. 388. 

90. U.S.—Title Guaranty ,& Trust 
Co. V. Pugot Sound Engine Works, 
Wash., 163 P. 168, 173, 89 C.C.A. 
618. 

91. Mo.—Bailey v. Missouri Pac. R. 
Co., 171 S.W. 44, 46, 184 Mo.App. 
457. 

92. Mass.—Cutting v. American Ins. 
Co., 83 N.E. 396, 397, 197 Mass. 
131. 

03. Conn.—Sherwood v. City of 
Bridgeport, 195 A. 744, 745, 123 
Conn. 348. 

94. Wis.—Employers’ Mut. Liability 
Ins. Co. of Wisconsin v. Ferd. H. 


Grahl Const. Co., 234 N.W. 326, 327, 
203 Wis. 315. 

95'. U.S.—Juragua Iron Co. v. U. S., 
Ct.Cl., 29 S.Ct. 385, 386, 212 U.S. 
297, 302, 53 L.Ed. 520. 

98. La.—^Lyon Lumber Co. v. Home 
Accident Ins. Co., 143 So. 379, 381, 
175 La. 476. 

97. 111.—Mallers v. Crane Co., 60 
N.E, 804, 806, 191 111. 181. 

98. N.Y.—Home Ins. Co. v. Watson, 
59 N.Y. 390, 394. 

99. U.S.—Montana v. Rice, Mont., 27 
S.Ct. 281, 283, 204 U.S. 291, 51 L. 
Ed. 490. 

1. U.S.—In re Levitt, D.C.Wis., 126 
F. 889, 891. 

Mass.—Mcintire v. Cottrell, 69 N.E. 
1091, 1092, 185 Mass. 178. 

2. Cal.—Welsbach Co. v. State, 275 
P. 436, 437, 206 Cal. 556. 

3. Neb.—Lancaster County v. State, 
104 ^^W, 187, 188, 107 N.W. 388, 
74 Neb. 211—State v. Moore, 59 
N.W. 755, 757, 40 Neb. 854, 25 L.R. 
A. 774. 

4. Cal.—Johnson v. Superior Court 
of California in and for Presno 
County, 247 P. 249, 251. 77 Cal.App, 
599. 

5- N.Y.—^In re New York Title & 
Mortgage Co., 296 N.Y.S. 550, 655, 
163 Misc. 42. 

1 0. Wash.—Smitii v. Cadillac Motor 
Car Co., 277 P. 453, 457, 152 Wash. 
131. 

7. N.Y,—Coit V. 0’Connor, 109 N.Y. 

S. 689, 694, 59 Misc. 83. 


8. U.S.—Trodick v. Northern Pac. 
R. Co., Mont, 164 P. 913, 915, 90 
C.C.A. 653. 

9. N.Y,—Schork v. Mortiz, 6 N.Y.S. 
554. 

10. Ala.—Douglas v. Beasley, 40 
Ala. 142, 147. 

11. Wis.—John R. Davis Lumher 
Co. V. Milwaukee First Nat. Bank, 
58 N.W. 743, 744, 87 Wis. 435. 

12. lowa.—Grube v. Wells, 34 lowa 
148, 151. 

13. lowa.—Morrison v. Springer, 15 
lowa 304, 346. 

14. lowa.—Grube v, Wells, 34 lowa 
148, 151—Morrison v. Springer, 16 
lowa 304, 346. 

15. lowa.—Morrison v. Springer, su¬ 
pra. 

16. Mont.—Pollock Mining & Min¬ 
ing Co. V. Davenport, 78 P. 768, 31 
Mont 452, 454. 

17. Ga.—^Dugas v. Hammond, 60 S. 
E. 268, 269, 130 Ga. 87. 

18. Ala.—^Douglas v. Beasley, 40 
Ala. 142, 147. 

19. Mont.—^Pollock Mining & Min¬ 
ing Co. V. Davenport, 78 P. 768, 31 
Mont 452, 454. 

Vt—Collins V. Parley, 66 A. 713, 714, 
80 Vt 144. 

20. Ga.—Dugas v. Hammond, 60 S. 
E. 268, 269, 130 Ga. 87, quoting 
Standard D. 

21. N.J.—Hili V. Henry, 57 A. 554, 
558, 66 N.J.Eq. 150. 



CLAIM—CLAIMANT 


14 C.J.S. 


to demand as due;^^ to demand or require to 
lay claim to;24 to obtain by virtue of autbority, 
rigbt, or supposed right.^S The word has also been 
commonly used as meaning to hold or maintain as 
a fact or as true;26 to hold to be true against im- 
plied denial or doubt.27 

In particular connoctions or coiitexts ^^claim” has 
been held equivalent to ^^assume” see Assume 7 C.J. 
S. p 105 note 25, but not equivalent to “has a right 
to,” or “owns;”28 and the use of “insist,” “state,” 
“think,” and “urge” as synonymous has been said to 
be incorrect.2^ 

Phrases: “Claim his vote,”^® and “those under 
whom they claim also “assumes or elaims,”^^ 
“claims an estate. or interest,”23 “elaims [the land] 
in fee simple absolute,”^^ "claims title,”35 “claims 
to be a married man,”36 and “plaintiff claims.”^? 

-Claimed. "Claimed,” in the past tense, has been 

employed as synonymous with, or equivalent to, 
“alleged” see Allege 3 C.J.S. p 885 note 75, “as- 
sumed” see Assume 7 C.J.S. p 106 note 45, “con- 
tended,”3S and “insisted.”^^ 

Phrases: “Claimed by him,”^® “claimed by 
them,”^^ “claimed or reeoverable,”^^ “claimed to 
be his self-defense,”43 "claimed to be this s§lf- 

defense,”^^ “it is claimed,and “owned or claim- 

ed”^6 

-Claiming. The present participle occurs in 

phrases which have received judicial construction, 


such as “ali claiming under him,” see All 3 C.J.S. 
p 870 note 62, “any one claiming under the same 
bond and affidavit,” see Any 3 C.J.S. p 1413 note 42, 
“claiming under,”^7 and “rightfully claiming under, 
or in trust for him.”^^ 

As an Adjective 

As an adjective, “claim” has been used in phras¬ 
es which have received judicial construction, such 
as “claim affidavit,” see the C.J.S. title Executions 
§ 105, 23 C.J. p 456 note 13, “claim agent” see the 
C.J.S. tities Corporations § 1050, also 14a C.J. p 
435 note 71-p 436 note 78, and Railroads § 15, also 
51 C.J. p 426 notes 92-1, “claim cases,”^9 “claim 
check” and “claim check system,” see Carriers § 
866, “claim committee,”®® and “claim property 
bond,” see the C.J.S. tities Executions §§ 176, 192, 
also 23 C.J. p 590 note 89-p 591 note 2, p 612 notes 
33-40, and Replevin § 103, also 54 C.J. p 477 note 
69-p 478 note 75. 

OLAIMAUT A person who claims, demands any- 
thing as his right, or who makes a claim in an ad¬ 
ministrative proeeeding;5l a voluntary applicant 
for justice, as distinguished from one compelled to 
answer for his wrong.52 ^ broader sense, how- 
ever, the term might be used to designate the own- 
er of property, whether prosecuting or defending his 
right to such property, although this does not agree 
with the ordinary legal meaning of the word.®^ In 
a particular connection, the term was restricted in 
its application to claimants whose claims were liqui- 


22. Ala.—Douglas v. Beasley, 40 
Ala. 142, 147. 

G-a.—^Dugas v. Hammond, 60 S.E. 268, 
269, 130 Ga. 87, 89. 

N-.j.—^Hill V. Henry, 57 A. 654, 558, 
66 N.J.Bq. 150. 

23. Wyo.—Great Western Ins. Co. v. 
Pierce, 1 Wyo. 45, 60. 

24. Ga.—^Dugas v. Hammond, 60 S. 
E. 268, 269, 130 Ga. 87. 

25. Ala.—Douglas v. Beasley, 40 
Ala. 142, 147, quoting Webster D. 

26. Vt.—Collins V. Farley, 66 A. 713, 
714, 80 Vt. 144. 

27. Mont.—Pollock Min. & Mill. Co. 
V. Davenport, 78 P. 768, 31 Mont. 
452, 454. 

23. Wis.—John R. Davis Liumber 
Co. V. Milwaukee First National 
Bank, 58 N.W. 743, 744, 87 Wis. 
435. 

29l N.J.—Hili V. Henry, 57 A. 554, 
558, 66 N.J.Eq. 150. 

N.Y.—Orvis v. Jennings, 6 Daly 434, 
446. 

30. lowa.—Morrison v. Springer, 15 
lowa 304, 346. 

31. Mo.—Williamson v. Hali, 62 Mo. I 

405, 406. i 


32. Okl.—^Anicker v. Doyle, 202 P. 
281, 284, 84 OkL 62. 

33. Cal.—^Akley v. Bassett, 228 P. 
1057, 1063, 68 Cal.App. 270. 

34. Cal.—^Marshall v. Shafter, 32 
Cal. 176, 190. 

35. “Has title*' equivalent 

Cal.—Marshall v. Shafter, supra. 

Ga.—^Bentley v. Phillips, 156 S.E. 
898, 901, 171 Ga. 866. 

36. Ga.—Tison v. State, 53 S.E. 809, 
125 Ga. 7. 

37. Ala.—^Douglas v. Beasley, 40 
Ala, 142, 144. 

Ark.—Cllmer v. Aylor, 185 S.W. 1097, 
1099, 123 Ark. 510. 

38. Cal.—People v. Glover, 74 P. 
745, 747, 141 Cal. 233. 

39-. Cal.—People v. Glover, supra. 

40. Tex.—Gameson v. Gameson, Civ. 
App., 162 S.W. 1169, 1170. 

41. Alaska.—Sutter v. Heckman, 1 
Alaska 188, 200. 

42. Eng.—Lovejoy v. Cole, [1894] 2 
Q.B. 861, 864, citing Stroud Jud. 
D. 


43. 111.—People V. 0'Gara, 110 N.E. 
828, 830, 271 111. 138. 

44. 111.—People V. McGinnis, 84 N. 

. B. 687, 690, 234 111. 68. 

45. Cal.—^People v. Glover, 74 P. 
745, 747, 141 Cal. 233, 

46. Tex.—Hand v. Errington, Civ. 
App., 233 S.W. 567, 571—Gameson 
V. Gameson, Civ. App., 162 S.W. 
1169, 1170. 

47. Vt.—Lee v. Follensby, 85 A. 915, 
917, 86 Vt. 401. 

48. Mo.—Clore v. Graham, 64 Mo. 

249, 253. ■ . 

49. Ga.—^Lingo v. Harris, 73 Ga. 28, 
30. 

50. Wis.—^Rogan v. Walker, 1 Wis. 
527, 586. 

51. lowa.—^Ater v. Mutual Ben. De¬ 
partment of Order of Railway Con- 
ductors, 271 N.W. 517, 519, quoting 
Corpus Juris. 

52. Pa.—Talbot v. Three Brigs, 1 
Dall. 95, 108, 1 L.Ed. 52. 

53. U.S.—The Conqueror, N.Y., 17 S. 
Ct. 510, 615, 166 U.S. 110, 122, 41 L. 
Ed. 937. 
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CLAIMANT-^CLAM FACTUM ID VIDETUR ESSE, ETC. 


dated as distingnislied from those who must go into 
the proper forum and have the amount of their 
claims aseertainod,54 bnt in another connection, nu¬ 
der a statute expressly providing for the submis- 
sion of claims to a jury, the term was beld to ap- 
ply to a person having an nnliquidated elaim sound- 
ing in tort.55 The term has heen held to include 
a beneficiary under a certifieate of life insuranceSe 
and a member or deeeased member of a benefit as- 
sociation.^^ Depending on the context or circum- 
stances of its use, ^'claimant^^ has been held syn- 
onymous or interchangeable with ''afflant,” see 
Afflant 2 C.J.S. p 920 note 35, and "ereditor;”58 
and has been distinguished from "ereditor”59 and 
"intervener” see Admiralty § 99. 

"Claimants” as parties to appeal see Appeal and 
Error § 185; claimants to attached property see At- 
tachment §§ 339, 340, and to public lands see C.J.S. 
title Public Lands §§ 40, 66, 67, 70, also 50 C.J. p 
922 notes 69-80, p 949 notes 97-6, 8, p 951 note 25, 
p 955 notes 2-10. For other speeifie uses of the 
term see the Descriptive-Word Index. 

Phrases: "Any elaimant,” see Any 3 C.J.S. p 
1404 note 6, "any member or claimant who is dis- 
satisfied with any deeision,”60 «any such claimant,” 
see Any 3 C.J.S. p 1414 note 76, "bona fide claim¬ 
ant,” see Bona Fide 11. C.J.S. p 388 notes 52-55, 
"claimant of a benefit,”®! "claimant in admiralty,” 
see Admiralty, Pocket Parts § 99, "claimant under 
color of title,” see Adverse Possession § 60, "de¬ 
fendant or claimant,”®^ "lien claimant,” bee C.J.S. 
title Liens § 1, also 37 C.J. p 310 note 78, "on the 
part of the claimant,”®^ "pension claimant,”®^ "pos- 
sessory claimant,”®® "relative • of the claimant,”®® 


"suecessful claimant,”®*^ "to the knowledge of said 
claimant,”®® "unless the claimant gives written no- 
tice,”®® and "unless the claimant has been a mem¬ 
ber for at least one month;”'^® also "adverse claim¬ 
ants,” see Adverse 2 C.J.S. p 503 note 26, "all the 
claimants,” see All 3 C.J.S. p 876 note 91, "claim¬ 
ants interested or pretending to be interested,”*^^ 
"claimants other than citizens,”'^^ and "ereditors 
and claimants.”^® 

OLAIRVOYAITT, In its accurate and ordinary 
meaning the word is confined to a person who sees, 
while in a tranee, things which by reason of dis- 
tanee or for other reasons are not ordinarily visi- 
ble, although it has been said that the word possibly 
might be interpreted to include one who hears comr 
munications made by oecult force.*^^ 

OLAM. A name given in different localities to dif¬ 
ferent bivalve mollusks.'^® 

In the civil law, covertly, secretly.^® 

OLAM DELINQUENTES MAGIS PUNIUNTUR 
QUAM PAIiAM.77 

OLAMEA. Law Latin, a claim.78 

OLAMEA ADMITTENDA IN ITINERE PER AT- 
TORNATUM. An aneient writ by which the king 
commanded the justices in eyre to admit the claim 
by attorney of a person who was in the royal Serv¬ 
ice and could not appear in person.7? 

OLAM FAOTUM ID VIDETUR ESSE, QUOD 
QUISQUE, QUUM OONTROVERSIAM HA¬ 
BERET, HABITURUMVE SE PUTARET, PE- 
OIT.so 


54, Miss.—^Drainage Dist. No. 1 of 
Noxubee County v. Evans, 99 So. 
819, 821, 136 Miss. 178. 

55. N.J.—^Lehigh & Wilkesbarre Co. 
V. Stevens & Condit Transp. Co.i 
51 A. 446, 447, 63 N.J.Eq. 107. 

58. Iowa.^Ater v. Mutual Benefit 
Department of Order of Bailway 
Conductors, 271 N.W. 517, 519. 

57. Me.—Croteau v. Lunn & Sweet 
Employees’ Ass’n, 126. A. 284, 285, 
124 Me. 85. 

58. Cal.—Gray v. Palmer, 9 Cal. 616, 
637. 

59. N.J.—Lehigh & Wilkesbarre Co. 
V. Stevens & Condit Transp. Co., 51 
A. 446, 63 N.J.Eq. 107, 109. 

80. lowa.—^Ater v. Mutual Benefit 
Department of, Order of Railway 
Conductors, 271 N.W. 517, 619. 

61. U.S. — Metropolitan Life Ins. Co. 
V. Mason, D.C.Pa., 21 F.Supp. 704, 

, 706. 

62. Ala.—^Ex parte E.lba Bank & 


Trust Co., 75 So. 294, 295, 199 Ala. 
651. 

63. Me.—Croteau v. Lunn & Sweet 
Employees’ Association, 126 A. 284, 
.124 Me. 85. 

64. TJ.S.—^U. S.-. V. Benecke, Mo., 98 
U.S. 447, 448, 449, 25 L.Ed. 192. 

65. Wash.—^Enoch v. Spokane Palis 
& N. Ry. Co., 33 P. 966, 967, 6 
Wash. 393. 

66. Wash.—^Lund v. City of Seattle, 
1 P.2d 801, 304, 163 Wash. 254. 

67. Mo.—^Russell v. Woerner, 110 S. 
W. 691, 692, 131 Mo.App. 263, 257— 
Smith V. Laumeier, 12 Mo.App. 
546, 550. 

68. Cal.—Warren v. McGill, 87 P. 

144, 145, 103 Cal. 153—Davis v. 
Browning, 27 P. 937, 91 Cal. 603, 
605. ‘ 

69. 111,—Globe Acc. Ins. Co. v. 
Gerisch, 45 N.E. 563, .565, 163 111. 
625, 54 Ain.S.R. 486. 

70. Me.—Croteau v. Lunn & Sweet 
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Employees* Association, 126 A. 284, 
285, 124 Me. 85. 

71. Pa.—Talbot v Three Brigs, 1 
Dall. 95, 108, 1 L.Ed. 52. 

72. U.S.—^Reising v. Deutsche 

Dampfschifeahrts - Gesellschaft 
Hansa, C.C.A.N.Y., 15 P.2d 259, 261. 

73. N.J.—Lehigh & Wilkesbarre Co, 
V. Stevens & Condit Transp Co., 51 
A. 446, 63 N.J.Eq. 107. 

74. Mass.—Commonwealth v. Delon, 
106 N.E. 846, 219 Mass. 217, 218. 

75. Wash.—Sequim Bay Canning Co, 
V. Bugge, 94 P. 922, 49 Wash. 127, 
131, 16 Ann.Cas. 196. 

11 C.J. p 827 note 25. 

76. Black L.D. 

77. A maxim meaning ’‘Those sin- 

ning secretly are punished more se- 

verely than those sinning openly.”— 

Black L.D. 

78. Adams Gloss., citing Reg.Orig. 
P 19 h. 

79. 3lack L.D. 

80. A maxim meaning “That ap- 



CLAMO—CLAEIFY 


CLAMO; CLAMAEE. In law Latin, a verb mean- 
ing- to call, cry out, shout aloud, to eomplain with a 
loud voice.^^ 

CLAMOR, In old English law, a claim or com- 
plaint, an outcry. In -the eivil law, a elaimant, 
lienee a debt, or anything claimed from another; 
also a proclamation, or an accusation.^2 

CLAMP, As a nonn, an instmment o£ wood, metal, 
or other rigid material, nsed to bold anything, or to 
hold or fasten two or more things together by pres¬ 
sure, so as to keep them in the same relative posi- 
tion, and specifieally, in the manufacture of can 
bodies, it has been defined as an adjustable band 
iron which engages the unfolded edge of the tin 
and holds it fast against the horn.^^ 

As a verb, it has been said to convey the coneep- 
tion of the progressive application of meehanical 
foree, has been defined as meaning to fasten or se¬ 
cure, and has been compared with, and distinguish- 
ed from, ^^to draw” and “to wedge/^^^ 

CLAM, VI, ATJT PRECARIO. A technieal phrase 
of the Roman law, meaning by force, stealth, or 

importunity.^5 

OLAl^DESTINE. As defined by Webster, with- 
drawn from publie notice for an evil purpose, kept 
seeret, hiddcn, or private.^® 

Clandestine marriage. Legally, one contraeted 
without observing the eonditions precedent pre- 
scribed by law, such as publieation of bans, pro- 
curing a license, or the like.^*^ 

Other phrases: “Clandestine importation,’^^^ 
“clandestine introduetion,” see the C.J.S. title Cus- 
toms Duties § 246, also 17 C J. p 666 note 8, and 
“clandestine running and landing.”89 

OLANDESTINELY. The Century Dictionary de- 


14 C.J.S. 

fines the word as meaning secretly; privately; fui*- 
tively. 

Phrases: “Bring into • . . clandestinely,” see 
Bring 11 C.J.S. p 1140 note 66, “clandestinely and 
without entering the same at the , . . Customs Of¬ 
fice” and “clandestinely introduce.”^® 

CLAP. Vulgar name for “gonorrhea.”9l 

CLARE CONSTAT. Literally “It clearly appears.” 
In Seotch law, the name of a precept for giving sei- 
zin of lands, to. an heir; so called from its initial 

words.^2 

CLAREMETHEN. In old Scotch law, the war- 
ranty of stolen cattle or goods; the law regulating 
such warranty.®^ 

CLARENDON, ASSIZE OF, See Assise or Assize 
6 C.J.S. p 1435 note 27. 

CLARENDON, CONSTITTJTIONS OF. The con- 
stitutions of Clarendon were certain statutes made 
in the reigu of Henry II of England, at a parliament 
held at Clarendon (A. D. 1164), by which the king 
checked the power of the pope and his clergy, and 
greatly narrowed the exemption they claimed from 
seculair jurisdiction.^4 

CLARIFICATIO. Latin, in old Scotch law, a mak- 
ing ciear; the purging or clearing (clenging) of an 
assise.^5 . In ecclesiastical Latin, a glorification.^® 

CLARIFICATION. When speaking of making a 
meaning ciear, as of a law or a writing, it has been 
said that “clarification” means that the thing to be 
clarified exists, but is uncertain and cloudy, never, 
however, nonexistent.^*^ 

CLARIPY. The Century Dictionary defines the 
Word as meaning to make ciear. 


pears to be covertly (secretly) done, 
which any one did, when he had a le- 
ffal dispute, or thought he would 
have one.*'—^Adams Gloss. 

81. Adams Gloss. 

Clamare de pecunia—to call or cry 
out for money.—^Adams Gloss. 

82. Black L.D. 

83. TJ.S.—^American Can Co. v. Hick^ 
mott Asparag-us Canning Co., Cal., 
142 F. 141, 145, 73 C.C.A, 359. 

84. U.S.—Bonnell v. Ward, C.C.A.N. 
y., 238 F. 171. 

85. Black L.D. 

86. See 11 C.J. p 827 notes 32-35. 

87. Fla.—Hay v. State, 67 So. 107, 
108, 68 Fla. 458, quoting'Black L.D. 

11 C.J. p 827 note 36. 


sa U.S.—Keck V. U. S., Pa., 19 S. 
Ct. 254, 258, 172 U.S. 434, 443, 455, 
43 L.Ed. 505—Rogers v. U. S., 
Mich, 180 F. 54, 58, 103 C.C.A. 408, 
31 L.R.A.,N.S., 264. 

89. U.S.—Keck V. U. S., Pa., 19 S.Ct. 
254, 258, 172 U.S. 434, 43 L.Ed. 
505. 

90. U.S.—U. S, V. Jordan, D.C.Mass., 
26 F.Cas.No.15,498, 2 Lowell 537, 
539. 

‘^Bring into . . . clandestinely" 
synonymous see Bring 11 C.J.S. p 
1140 note 66. 

"Bringing on shore . . , goods 
. , . for which the duty has not 
' been paid" equivalent see Bring 11 
C.J.S. p 1141 note 92. 
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“Smuggling»» synonymous 
U.S.—Keck V. U. S., Pa., 19 S.Ct. 254, 
261, 172 U.S. 434, 43 L.Ed. 506— 
Rogers v. U. S., Mich., 180 F. 54, 
58, 103 C.C.A. 408, 31 L.R.A.,N.S., 
264. 

91. Ky.—Sally v. Brown. 295 S.W. 
890, 891, 220 Ky. 576. ' 

92. Black L.D. 

93. Black L.D. 

94. Black L.D. 

11 C.J. p 828 note 41 [a]. 

95. Black L.D. 

96. Adams Gloss. 

97. U.S.—Chisolm v. U. S., CtCl., 
19 F.Supp. 274, 279. 
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CLAUIPY-^CLASS 


Phrases: “Clarified the matter” and ^^elarifying 
amendment/^9^ 

CLASH. Some trifling artieles for trade, and also 
personal clothing, given by way of eompensation to 
natives of Africa employed as laborers in loading 
and unloading foreign vessels.99 

GLASS. 

As a Notin 

A number of objeets distingnished by common 
characters from all others, and regarded as a collec¬ 
tive unit or group, a collection capable of a gen- 
eral definition, a kind;i a number of persons or 
things rankcd together for some common purpose 
or possessing some attribute in common;2 the or- 
der or rank according to whieh persons or things 
are arranged or assorted and, in a particular con- 
nection, it has been held synonymous with the 
phrase “same descriptive properties.^^^ 

Phrases: ‘A class* of [life insurance] polieies,^^^ 
‘^and all other cases in this class,”® ^^any class there- 
of,” see Any 3 C.J.S. p 1404 note 10, "class of cas¬ 
es,”*^ «class of persons,«class or grade,”9 «gift to 


a class,«in ^11 cases in this class,and "in- 
surants . . . of the same class also "classes of 
disability,”i9 «classes of state lands,”!^ and "classes 
upon whieh they operate.^’^5 

As an Adjective 

Class action or suit. An action or suit in whieh 
one or more members of a numerous class, having 
a common interest, sue in behalf of themselves and 
all other members of that class,^ 6 g^ch action or 
suit not being included within the rules that all per¬ 
sons having an interest in the subject matter of an 
equity suit must be made parties,^^ and that only 
parties to the suit will be bound by the judgment 
therein.is 

Other phrases: "Class B motor carrier,”^^ «class 
C motor earrier,”29 "class case,” see Case ante p 2 
note 46, "class claims,” see Claim ante p 1189 note 
5, "class gift,” see the C.J.S. title Wills § 692, also 
69 C.J. p 231 note 51-p 232 note 52, "class legisla- 
tion,” see the C.J.S. title Constitutional Law § 489, 
also 12 C.J. p 1128 note ll-p 1131 note 36, "class 
lottery,”2i "class rate ,”22 and "class representa- 

tion.”23 


98. U.S.—Chisolm v. XT. S., CtCl., 
19 F.Supp. 274, 279. 

99. U,S.—Sunday v. Gordon, D.C.N. 
Y., 23 F.Cas.No.13,616, Blatchf. & 
H. 569. 

11 C.J. p 828 note 42 [a]. 

1. U.S.—Cheek-Neal Coffee Co, v. 
Hal Dick Mfg. Co., C.C.P.A., 40 F. 
2d 106, 107, quoting Century D. 

2. U.S.—In re Harpke, Wis., 116 F. 
295, 297, 54 C.C.A. 97. quoting 
Bouvier L.D. 

Tex.—Hagood v. Hagood, Civ.App., 
186 S.W. 220, 225. 

11 C.J. p 828 notes 44, 47, 48. 
Plnctuating uniul>dr 
A “class’* held to be a body of 
persons whieh may fluctuate in num¬ 
ber.—Perry v. Leslie, 126 A. 340, 343, 
124 Me. 93. 

Popular concept 

Md.—Stahl V. Emery, 127 A. 760, 761, 
147 Md. 123. 

11 C.J. p 828 note 44 [a]. 

3. Black L.D. 

4. U.S.—California Canneries Co. v. 
Bear Glace Co., C.C.P.A., 44 F.2d 
866, 867—Cheek-Neal Coffee Co. v. 
Hal Dick Mfg. Co., C.C.P.A., 40 F. 
2d 106, 107. 

5. Ky.—Miller v. New York Life 
Ins. Co., 200 S.W. 482, 484, 179 Ky. 
246. 

6. Idaho.—Barry v. Peterson Motor 
Co., 46 P.2d 77, 78, 55 Idaho 702. 

7. Mo.—^U. S. Fidelity & Guaranty 
Co. of Baltimore, Md., v. Foskett- 
Kessner Feed Co., 73 S.W. 364, 365, 
100 Mo.App. 724. 


8. Cal.—Goodspeed v. Great West¬ 
ern Power Co. of California, App., 
65 P.2d 1342, 1345. 

11 C.J. p 828 notes 44 [b], 45 [b]. 

9. Pa.—Commonwealth ex rei. Mar- 

giotti V. Sutton, 193 A. 250, 252, 
327 Pa. 337. I 

10. 111.—Blackstone v. Althouse, 116 
N.E. 154, 157, 278 111. 481, L.R.A. 
1918B 230. 

Misc.—In re Denniston’s Will, 282 
N.Y.S. 900, 904, 157 Misc. 80. 

Tex.—Hocker v. Stevens, Civ.App., 18 
S.W.2d 842, 843—Hagood v. Ha¬ 
good, Civ.App., 186 S.W. 220, 225. 

See also C.J.S. title Wills § 692, and 
69 C.J. p 231 note 51-p 232 note 52. 

11. Me.—Clark v. Kennebec Journal 
Co„ 113 A. 51, 52, 120 Me. 133. 

12. S.C.—Pressly v. Pilot Life Ins. 
Co., 195 S.E. 332, 335, 186 S.C. 209. 

13. Mont,—^Dosen v. East Butte Qop- 
per Mining Co., 254 P. 880, 887, 78 
Mont. 579. 

14. Fla.—State v. Richards, 39 So. 
152, 153, 50 Fla. 284. 

15. U.S.—Republic Acceptance Cor¬ 
poration V. De Land, D.C.Mich., 275 
F. 632, 638. 

16. U.S.—^Eberhard v. Northwestern 
Mut. Life Ins. Co., Chio, 241 F. 
353, 356, 154 C.C.A. 233—Huester 
V. Gilmour, D.C.Pa., 13 F.Supp. 630, 
631—Hart Coal Corporation v. 
Sparks, D.C.Ky., 9 F.Supp. 825, 829 
—Seminole Securities Co. v. South¬ 
ern L. Ins. Co., C.C.N.C., 182 F. 
85, 96. 

N.J.—^Naspo V. Summit Sweels 
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Shoppe, 150 A. 199, 201, 106 N.J. 
Eq. 49. 

N.Y.—^Dresdner v. Goldman Sachs 
Trading Corporation, 269 N.Y.S. 
360, 363, 240 App.Div. 242. 

Pa.—^Ashcom v. Borough of West- 
mont, 148 A. 112, 114, 298 Pa. 203 
—Schlanger v. Borough of West 
Berwick, 104 A. 764, 261 Pa. 60^5. 
Tex.—City of Dallas v. Armour & ‘ 
Co., Civ.App., 216 S.W. 222, 224. 

17. Tex.—Pacific American Gasoline 
Co. of Texas v. Miller, Civ.App., 
76 S.W.2d 833, 847. 

18. Tex.—Southern Ornamental Iron 
Works V. Morrow, div.App., 101 S. 
W.2d 336, 342. 

19. Okl.—Clark v. Walworth, 56 P. 
2d 355, 357, 176 Okl. 349—Herring 
V. State, Cr., 64 P.2d 921, 923. 

20. Okl.—Pure Oil Co. v. Cornish, 
52 P.2d 832, 834, 174 Okl. 615. 

21. Or.—^Fleming v. Bilis, 3 Or. 286, 
291. 

22. U.S.—Board of Public Utility 
Com’rs of New Jersey v. U. S., D. 
G.N.J., 21 F.Supp. 543, 545. 

Deflned 

“Where a single rate applies to a 
number of artieles of the same gen- 
eral character, it is a class rate.”— 
Norfolk Southern R. Co. v. Freeman 
Supply Corporation, 133 S.E. 817, 818. 
145 Va. 207. 

“Oommodity rate” dlstingtiisliea 
Va.—^Norfolk Southern R. Co. v. 
Freeman Supply Corporation, su¬ 
pra. 

23. Ariz.—Grand International Broth- 
erhood of Locomotive Engineers v. 



CLASSIARIUS—CLA88IFICATI0N 
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CLASSIARIUS. A seaman or soldier serving at 

sea.24 

CLASSICI. Latin, in the Roman law, marines; also 
persons employed in servile duties on board ves- 
sels.^® 

CLASSIFICATION. It has been said that, in gen- 
eral terms, the word means the grouping of things 
in speculation or praetice becanse they agree with 
one another in eertain particulars and differ from 
other things in those same particulars, and that it 
is essentially the same in law as in other depart- 
ments of knowledge or praetice, the classification 
depending on the object in view, or the purpose,26 
so that, as applied to legislation, ^^classification” 
may be made with reference to similarity of sit- 
uation, circumstances, requirements, and conven- 
ience best to subserve the public interest,^^ and 
may have two meanings, one primary, signifying a 
division required by statute, fundamental and sub- 
stantial, and the other secondary, signifying an ar- 
rangement or enumeration adopted for convenience 
only, a creature, not of the statute, but of loeal 
rules, formal and not substantiales Depending on 


the purpose and context of the partieular statute, 
the word has been defined as meaning a characteri- 
zation through the seleetion of some quality or fea- 
ture;e9 a grouping of classes, or a putting together 
of like subjects or facts under a common designa- 
tion;eo the grouping together of communities or 
public bodies which by reason of similarity of situ- 
ation, circumstances, requirements, and convenience 
will have their public interests best subserved by 
similar regulations.ei ^^Classification,” has been 
held to involve exclusion as well as inclusion,32 and, 
if valid, to imply a reasonable and just relation to 
the act with respect to which the classification is 
made,23 a substantial basis therefor,^^ and good 
faith, as distinguished from wisdom.^^ ‘^Classifiea- 
tion” has been distinguished from ^^assessment” see 
Assessment 6 C.J.S. p 1025 note 39, ^^class legis¬ 
lation” see the C.J.S. title Constitutional Law § 489, 
also 12 C.J. p 1128 note 11-p 1131 note 36, "discrim- 
ination,”^® and ^^power of the legislature.”^'^ 

Phrases: “Classification of claimant^s disabili- 
ty^«38 ^^classification of lands,”39 “classification of 
property,”^^ “classification of risks,”^! “classifica¬ 
tion of temporary total disability,”^^ and “classifi- 


Mills, 31 P.2d 971, 982, 43 Ariz. 
379. I 

See also C.J.S. tities Equity § 145, 
alse 21 CJ. p 284 note 16-p 285 
note 27; Judgments § 777, also 34 
C,J. p 1002 note 33-p 1003 note 41; 
Parties § 13, also 47 C.J. p 40 note 
91“P 42 note 94. 

24. Black L.D. 

25. Adams Gloss., citing Justinian 
Cod. xi tit 12. 

26. TJ.S.—Tanner v. Little, Wash„ 
36 S.Ct. 379, 383, 240 U.S. 369, 60 
L.Ed. 691—Billings v, Illinois, 111., 
23 S.Ct. 272, 273, 188 U.S. 97, 47 
L.Ed. 400. 

Fla.—^Anderson v. Board of Public 
Instruction of Hillsborough Cbun- 
ty, 136 So. 334, 337, 102 Fla. 695. 
Miss.—Southern Package Corporation 
V. State Tax Commission, 164 So. 
45, 47, 174 Miss. 212—State ex rei. 
Rice V. Evans-Terry Co., 159 So. 
658, 659, 173 Miss. 526. 

In Euglish praetice 

In the praetice of the English 
chancery division, where there are 
several parties to an administration 
action, including those who have 
been served with notice of the de- 
cree or judgment, and it appears to 
the judge, or chief clerk, that any of 
them form a class having the same 
interest, for example, residuary lega- 
tees, he may require them to be rep- 
resented by one solicitor in order to 
prevent the expense of each of them 
attending by separate solicitors. 
This is termed “classifying the in-| 


terests of the parties attending,*' or, 
shortly, “classifying,” or “classifica¬ 
tion.” In praetice the term is also 
applied to the directions given by the 
chief clerk as to which of the par¬ 
ties are to attend on each of the ac- 
counts and inquiries directed by the 
judgment.—Black Ij.D. 

27. Fla.—^Hayes v. Walker, 44 So. 

747, 751, 54 Fla. 163. 

26. N.Y.—Story v. Craig, 131 N.E. 

560, 561, 231 N.Y. 33. 

26. U.S.—West V. Edward Rutledge 
Timber Co., Idaho, 37 S.Ct. 587, 
590, 244 U.S. 90, 61 L.Ed. 1010— 
Bourdieu v. Pacific Western Oil 
Co., D.C.Cal., 8 F.Supp. 407, 410. 

30. Utah.—Tuttle v. Board of Edu- 
cation of Salt Lake City, 294 P. 
294, 299, 77 Utah 270. 

31. Pa.—Commonwealth v. Gilligan, 
46 A 124, 195 Pa. 504, 509. 

11 C.J. p 829 note 51. 

62. To, exclude is to classify 

“That ‘exclusion is not classifica-j 
tion’ is an arresting but illusory ex- 
pression. . . , To exclude a com- 
modity from all classes is classifica¬ 
tion of it in as real a sense and with 
as definite an effect as to include it 
in any one of the usual classes.”— 
Director General of Railroads v. Vis¬ 
cose Co., Pa., 41 S.Ct. 151, 153, 254 
U.S. 498, 65 L.Ed. 372. 

33. Fla.—^Anderson v. Board of Pub¬ 
lic Instruction of Hillsborough 
County, 136 So. 334, 337, 102 Fla. 
695. 


Miss.—Southern Package Corporation 
V. State Tax Commission, 164 So. 
45, 47, 174 Miss. 212—State ex rei. 
Rice V. Evans-Terry Co., 159 So. 
658, 659, 173 Miss. 526. 

34. A reasonable necessity 
“Classification . . . must be 

based upon something substantial— 
something which distinguishes one 
class from another in such a way as 
to suggest the reasonable necessity 
for legislation based Upon such clas¬ 
sification.”—Tolerton & Warfield Co. 
V. lowa State Board of Asessment 
and Review, lowa, 270 N.W. 427, 429. 

35. Fla.—Hayes v. Walker, 44 So. 
747, 751, 54 Fla. 163. 

36. N.D.—Investors’ Syndicate v. 
Pugh, 142 N.W. 919, 921, 25 N.D. 
490. , 

37. U.S.—Billings v. Illinois, IlL, 23 
S.Ct. 272, 273, 188 U.S. 97, 47 L. 
Ed. 400. 

38. N.Y.—Santo v. Symington Mach. 
Co., 261 N.Y.S. 706, 707, 237 App. 
Div. 242. 

36. U.S.—Bourdieu v. Pacific West¬ 
ern Oil Co., D.C.Cal., 8 F.Supp. 407, 
410. 

40. Ky.—Raydure v. Board of Sup’rs 
of Estill County, 209 S.W. 19, 25, 
183 Ky. 84. 

41. N.Y.—Hopkins v. Connecticut 
General Life Ins. Co., 121 N.E. 465; 
467, 225 N.Y. 76. 

42. N.Y.—McCulla v. American Lo- 
cqmotive Co., 261 N.Y.S. 184, 185, 
237 App.Div. 300. 
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GLA8SIFICATI0N-CLAUSE 


catioii of tities and aeconnts in such. budgetj^^^^ 
and also, adjectively, “classification basis/^44 

OLASSIFY. To arrange according to recognized 
and well-known principies to arrange in groups 
and to designate to bring under heads or class¬ 
es to distribute into classes; to arrange aceord- 
ing to a System; to arrange in sets according to 
some method founded on eommon properties or char- 
acters.^^ The term has been distinguished from ^^es- 

timate,’’^^ “graduate,”50 ^nd ‘^make progressive.^^51 

Phrases: ^^Classify . . . any shares,”52 «classi- 
fy materials,”53 «classify taxation,^’54 ‘^right to 
classify the tax;”55 also “ears elassified as a 
train,”5® ^^classified as nonmineral,”^? <<classifled civ- 
il Service,” see the C.J.S. title Munieipal Corpora- 
tions § 712, “elassified Service,” see the C.J.S. title 
Munieipal Corporations § 738, “may be graduated, 
elassified, or progressive,”58 and “office elassified 
under the civil Service rules;”59 and also “ ^classify- 
ing’ railroad ears.”®® 

OLAUDEEE. Latin, in old English law, to inclose, 
hence to turn open fields into closes and inelosures; 
also, to close, finish, or end.^^ 

CLAUSE. 

As a Nonn 

A single paragraph or subdivision of a legal docu- 


ment ;^2 sometimes a sentenee or part of a sen- 
tenee.^3 Speeifieally, the term has been defined as 
meaning one of those distinet and generally num- 
bered subdivisions into which wills are frequently 
aparted, or an entire uneonneeted provision making 
disposition of property;^^ some eollocation of 
words in a will which, when removed therefrom, 
stili leaves the .rest of the will intelligible.^^ 

Clause irritant. In Scoteh law, by this clause, in 
a deed or settlement, the aets or deeds of a tenant 
for life or other proprietor, contrary to the eondi- 
tions of his right, become null and void; and by the 
“resolutive” clause such right beeomes resolved and 
extinguished.^^ 

Clause potestative. In Freneh law, the name giv- 
en to the clause whereby one party to a eontraet re¬ 
serves to himself the right to annui it.^^ 

Other phrases: “Blank clause,” see the C.J.S. 
title Insurance § 227, also 1 C.J. p 420 note 70, 
“ciear space clause,”®^ “collision clause,” see the C. 
J.S. title Insurance § 858, also 38 C.J. p 1102 notes 
90-7, “commereial clause,” see the C.J.S. title Com- 
merce § 123, also 12 C.J. p 140 note 16, “confeder- 
acy clause,” see the C.J.S. title Equity § 211, also 
21 C.J. p 386 notes 19-23, “lumber space clause,”®^ 
“^running down^ clause,” see the C.J.S. title In¬ 
surance § 858, also 38 C.J. p 1102 note 10-p 1103 
note 16, and “ ^tower^s liability’ clause,” see the C.J. 


43. trtah.—Tuttle v. Board of Edu- 
cation of Salt Lake City, 294 P. 
294, 295, 77 Utah 270, 

44. '^Cost 'basis’’ distingraisiied 

Tenn.—Johnston v. Cincinnati, N. O. 

& T. P. R. Co., 240 S.W. 429, 435, 
146 Tenn. 135.' 

45. U.S.—Garysburg Mfg. Co. v. 
Pender County, D.C.N.C,, 42 F.2d 
500, 504. 

46. N.Y.—Breslav v. New York & 
Queens Electric Light & Power Co., 
291 N.Y.S. 932, 935, 249 App.Div. 
181. 

47. Tenn.—Johnston v. Cincinnati, 
N. O. & T. P. R. Co., 240 S.W. 429, 
435, 146 Tenn. 135. 

48. Ija.—State v. Banner Cleaners 
& Dyers, 127 So. 370, 371, 170 La. 
76—quoting Webster New Int.D. 

49. Tenn.—Johnston v. Cincinnati, 
N. O. & T. P. Ry. Co., 240 S.W. 429, 
435, 146 Tenn. 135. 

50. La.—State v. Banner Cleaners 
and Dyers, 127 So. 370, 371, 170 La. 
76. 

51. La.—State v. Banner Cleaner§ 
and Dyers, supra. 

58l N.Y.—Breslav v. New York & 
Queens Electric Light & Power 
Co., 291 N.Y.S. 932, 935, 249 App. 
Div. 181. 


53. Tenn.—Johnston v. Cincinnati, 

N. O, & T. P. Ry. Co., 240 S.W. 429, 
435, 146 Tenn. 135. 

54. U.S.—Garysburg Mfg. Co. v. 
Pender County, D.C,N.C., 42 F.2d 
500, 504. 

55. ^^Bight to discriminate” equiva- 
lent 

“The right to classify the tax 
. . . means the right to dis¬ 
criminate with regard to the class of 
inheritances on which any specified 
tax may be levied.”—Succession of 
Lith, 90 So. 364, 365, 149 La. 977. 

56. Va.—^Proman v. Chesapeake & 

O. Ry. Co., 138 S.B. 658, 659, 148 
Va. 148. 

57. U.S.—West V. Edward Rutledge 
Timber Co., Idaho, 87 S.Ct. 587, 
589, 244 U.S. 90, 61 L.Ed. 1010. 

58. La.—State v. Banner Cleaners 
and Dyers, 127 So. 370, 371, 170 La. 
76—Succession of Lith, 90 So. 364, 
365, 149 La. 977. 

59. Mass.—^Barnes v. Rivers, 99 N. 
E. 464, 465, 213 Mass. 1. 

eo. According to destination 
“By classifying is meant the plac- 
ing of all cars destined for one point 
on one track, and those destined to 
another point on another track.”— 
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Froman v. Chesapeake & O. Ry. Co., 
138 S.E. 658, 659, 148 Va. 148. 

61. Adams Gloss., citing Cowell. 
Diem clausit extremum—he closed 

his last day.—^Adams Gloss. 

62. U.S.—Bee Line Transp. Co. v. 
Connecticut Fire Ins. Co. of Hart¬ 
ford, C.C.A.N.Y., 76 P.2d 759, 760, 
citing Corpus Juris. 

Colo.—^Noland v. Hayward, 192 P. 657, 
658, citing Corpus Juris. 

Md.—Eschbach v. Collins, 61 Md. 478, 
499, 48 Am.R. 123. 

11 C.J. p 831 notes 66-74. 

63. Black L.D. 

64. Conn.—^Miles’ App., 36 A. 39, 41, 
68 Conn. 237, 36 L.R.A. 176. 

65. Eng.—Swinton v. Bailey, 4 App. 
Cas. 70. 77. 

See generally C.J.S. title Wills §§ • 
619—622, also 69 C.J. p 104 note 64— 
p 120 note 68. 

66. Black L.D. . 

67. Black L.D. 

08. N.Y.—Gough V. Jewett, 52 NT.T. 

S. 707, 709, 32 App.Div. 79. 

Tex.—^Hartford Pire Ins. Co. v. Post, 
62 S.W. 140, 142, 25 Tex.Civ.App. 
428.' 

69. Okl.—Liverpool & L. & G. In«. 
Co, V. T. M. Richardson Lumber 
Co., 69 P. 938, 939, 11 Okl. 585. 
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S. title Insurance § 859, also 38 C.J. p 1103 notes 
25-32. 

As an Adjective 

Clause rolls. In English law, rolls which contain 
all sueh matters of record as were committed to 
elose •writs; these rolls are preserved in the Tow- 

er. '^0 

CLAXJSTURA. Law Latin, in old English law, an 
inclosure,.or that which bounds it, hence a barrier 
around a field; also, brushwood for fences or hedg- 

es. 7i 

CLAUSULA. Latin, literally a elose, conelusion, or 
end; and in the Latin of the jurists, a law formula, 
and in general, a clause; 72 a sentenee or part of a 
sentence in a written instrument or law.72 

In the Roman, Spanish, and modern civil laws, 
a formula or provision in some instrument, public 
or private, such as a contract, will, edict, or treaty. 
The term has a somewhat more extended meaning 
than the English word ^^clause^' with which it is 
etyniologically connected.7^ 

OLAUSULJE I]SrCONSUBT.aS SEMPEB INDU- 
OUNT SUSPIOIONEM.75 

CLAUSULA GENERALIS DE RESIDUO NON EA 
COMPLECTITUR qVJ£ NON EJUSDEM 
SINT GENERIS CUM IIS QU.ffi SPEOIATIM 
DICTA rUERANT.76 

CLAUSULA GENERALIS NON REFERTUR AD 
EXPRESSA.77 


CLAUSULA QU^ ABROGATIONEM EXCLUDIT 
. AB INITIO NON VALET.72 

CLAUSULA VEL DISPOSITIO INUTILIS PER 
PRESUMPTIONEM REMOTAM, VEL CAUS¬ 
AM EX POST FACTO NON FULOITUR.79 

CLAUSUM. 

As a Noun 

In old English law, a elose, see Close post. 

Clausum fregit Literally ^^He broke the elose.” 
In pleading and practice, technical words formerly 
used in certain actions of trespass, and stili retained 
in the phrase ^^quare clausum fregit.” 

Clausum paschee or clausum p-a^schice. In English 
law, the morrow of the ^^utas,” or eight days of 
Easter; the end of Easter; the Sunday after Easter 
Day.^i 

As an Adjective 

Closed up or sealed,S2 the term being applied to 
writs and letters, as distinguished from those that 
were open or patent', for example, clausum vel aper- 
tum.S2 Tte term also means inclosed as a parcel of 
land.S4 

CLAUSURA. In old English law, an inclosure.^5 
CLAUSURE. Law French, an inclosure.^® 

CLAVES. Latin, keys.87 

Claves curice. Literally “The keys of the court;” 
a term applied, in old Scotch law, to the ofificers of 
a court, such as the serjeant, clerk, and dempster 
or doomster.88 


70. Black L.D. 

71. Adams Gloss. 

72. Adams Gloss. 

73. Black L.D. 

Clausula ancillaris—^law Latin, an 
ancillary, auxiliary, subservient 
clause.—Adams Gloss. 

Clausula de non obstante de futuro 
—a clause of notwithstanding: of the 
future.—^Adams Gloss., citing Bacon 
Max. in.Reg. p 19. 

Clausula inutilis— b, useless or in- 
operative clause.—^Adams Gloss., cit- 
ing Bacon Max. in Reg. p 19. 

Clausula non 'obstante—a clause 
notwithstanding.—^Adams Gloss. 

74. Escriche Diccionario. 

11 C.J. p 831 notes 80-81. 

75. A maxim meaning **ITnusual 
clauses [in an instrument] always 
excite suspicion.”—Wharton L.Lex. 

Applied in State v. 0’Neill, 52 S. 
W. 240, 151 Mo. 67, 84—11 C.J. p 831 
note 82 [a]. 

70. A maxim meaning ‘*A generali 


clause of remainder does not em- 
brace those things which are of the 
same kind with those which had been 
specially mentioned."—Burrill L.D. 

It is otherwise qnoted, *'Clausula 
generalis non complectitur ea quae 
non ejusdem generis sunt cum iis 
quae speciatim dicta fuerant,”—a 
general clause does not embrace those 
things which are of the same kind 
with those which had been specially 
mentioned.—^Adams Gloss., citing 
Loftt Max.Append. p 419. 

77. A maxim meaning **A general 
clause does not refer to things ex- 
pressed.”—Burrill L.D. 

78. A maxim meaning **A clause 
[in ja law] which precludes its abro- 
gation, is void from the beginning.” 
—Burrill L.D. 

72. A maxim meaning **a useless 
clause or disposition [one which ex- 
presses no more than the law by in- 
tendment would have supplied,] is 
not supported by a remote presump- 
tion [or foreign intendment of some 
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purpose, in regard whereof it might 
be material] or by a cause arising 
afterwards, [which may induce an 
operation of those idle wordsj.”— 
Burrill L.D. 

30. Black L.D. 

81. Black L.D. 

In old Bnglisli practice, the octave 
(“octas,” the eighth day after the 
feast) of Easter was so called be- 
cause it closed the feast.—Adams 
Gloss., citing St. Westminster 1, and 
2 Coke Inst. p 157. 

82. Black L.D. 

83. Adams Gloss., citing Bracton 
fols 188, 372b. 

84. Black L.D. ♦ 

85. Black L.D. 

Clausura heyse—the inclosure of a 
hedge.—Black L.D. 

80. Adams Gloss. 

87. Adams Gloss., citing Ulpianus 
Dig. xix, I fr 17. 

88. Burrill L.D. 
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Clcives ifisulcB, Literally ^^The keys of the is- 
land.”89 In Manx law, the keys of the Island of 
Mari; or twelve persons to whom ali ambiguous and 
weighty causes are referred.^^ 

OLAVIA. Law Latin, ia old Englisb law, a clnb 
or mace.^^ 

CLAVIGERATUS. A treasurer of a cbiireli.^2 

CLAWA. A elose, or small inelosure.^* 

CLAY. A common earth of various colors, compact 
and brittle whcn dry, but plastic and tenacious when 
wet. In its natural state, it is a part of the soil 
and rcgarded as part of the real estate, and as an 
essentiai eleinent in the manufaeture of brick, eom- 
pletely changing its form and character and entirely 
losing its identity, as clay, in the manufactnred 
state.^"^ In manufaeturing generally, it is regarded 
as a raw material.^5 

Fire clay. The particular kind of clay used in the 
manufaeture of fire brick.^® 

Moieling clay. A substanee used by artists and 
others engaged in plastic work, for making busts 
and modeis. It is also sometimes called ^^plasti- 

lina.”97 

Other phrases: ^^Furnishers of any ore, clay, coal, 
or other raw material;”^^ and also, adjectively, 
^^clay mines” or “clay pits.”^^ 

CLEAN. 

As a Verb 

In a particular context, the word has been held to 
imply an undertaking to do no more than clean the 
super fici al area as distinguished from an undertak¬ 
ing to remove stains in stonework several inches in 
depth.i 


Phrases: “Clean down thoroughly ali the front 
and side of [said] buildingj”^ and also “cleaned 
and disinfeeted,”^ “cleaned riee,”^ and “cleaned 

wool.”5 

As an Adjective 

A term of variable meaning, owing to the eon- 
neetion in which it is used. In its primary sense, 
“clean” has been said to be a terna of certain and 
generally understood meaning, frequently used in 
ordinances and laws defining certain nuisances,® and 
also applicable to a great variety of merchandise,^ 
and has been defined as meaning free from dirt, 
filth, impurity, foreign or undesirable matter, soil 
or stain; pure; as clean water.S In derived senses, 
the word has been defined as meaning completely 
eleared or rid of something; free from bungling, 
not awkward, or dexterous, as a clean track; free 
from knots or knot holes, ciear, or smooth, as clean 
timber; having no blemish or imperfections, com¬ 
plete, perfect, or whole, as clean copy; irreproach- 
able, innocent of fraud or wrongdoing, without de- 
filement, morally pure, as clean literatiire, or a 
clean man; also ceremonially pure as conforming 
to the ceremonial law; said among the Jews of per¬ 
sons, animals, etc.; and also free from exceptions 
or reservations.^ 

Clean hili of healih. One certifying that no eon- 
tagious or infectious disease exists, or certifying as 
to healthy conditions generally without exeeption or 
reservation.l<^ 

Clean oil. A term having a well-understood mean¬ 
ing in the trade, and defined as such a petroleum 
liquid as carries in cohesion with it three per cent 
or less by volume of water and sediment.^i It is 
also called “dry oil,” and is distinguished from “wet 

oil.”i2 


89. Burrill L.D. 

90. Black L,D. 

91. Adams Gloss. 

02. Black L.D. 

93. Black L.D. 

94. Kan.—Townsend Brick & Con- 
tracting Co. v. Allen, 62 P. 1008, 
1009, 62 Kan. 311, 84 Am.S.R. 388, 
52 L.R.A. 323. 

95. Md.—Hicks v. Consolidation Coal 
Co., 25 A. 979, 77 Md. 86. 

96. U.S.—De Casse v. Spader, C.C.N. 
J., 7 F.Cas.No.3,720, 3 Int.Rev.Rec. 
163. 

97. U.S.—Bancel v. U. S., C.C.N.Y., 
176 F. 132. 

98. Md.—Hicks v. Consolidation Coal 
Co., 25 A. 979, 77 Md. 86. 

99. Terms defined 

“The excavations under ground 


from vrhich clay is extracted, and 
the perpendicular shaft sunk from 
the surface of the land for the pur- 
pose of raising the clay which is 
done by steam engine, whinsels, and 
other mining apparatus.”—Rex v. 
Brettell, 3 B. & Ad. 424, 23 E.C.L. 
192, 110 Reprint 152. 

1. N.T.—Krauth v. Harris, 194 N. 
T.S. 526. 

2. N.Y.—^Krauth v. Harris, supra. 

3. Tex.—Clampitt v. St. Louis 
Southwestern R. Co., Civ.App., 185 
S.W. 342, 344. 

4. U.S.—Bush & Co. V. U. S., 12 Ct. 
CustApp. 22, 25—Hoyt, Shepston & 
Sciaroni v. U. S., 12 Ct.Cust.App. 
7, 8-^U. S. V. Brandenstein & Co., 
8 Cust.App. 435. 

5. U.S.—U. S. v, Stone & Downer, 
12 CustApp. 293, 295. 
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G. Tex.—^Missouri, K. & T. Ry. Co. 
of Texas v. State, Civ.App., 97 S.W. 
720, 722. 

7- N.Y.—Dichtenstein v. Rabolinsky, 
90 N.Y.S. 247, 250, 98 App.Div. 516. 

8. Tex.—Clampitt v. St. Louis 
Southwestern R. Co. of Texas, Civ. 
App., 185 S.W. 342, 344. 

9. Black L.D. 

Tex.—Clampitt v. St. Louis South¬ 
western R. Co. of Texas, Civ.App., 
185 S.W. 342, 344, quoting Webster 

D. 

10. Black L.D. 

11. U.S.—In re Great Western Pe¬ 
troleum Corporation, D.C.Cal., 16 
F. Supp. 247, 252. 

12. Cal.—^Alamitos Land Co. v. Shell 
Oil Co., 44 P.2d 573, 575, 3 Cal.2d 
396. 
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Other phrases: ^^Clean and sanitary condition,”!^ 
“elean bili o£ lading,” see the C.J.S. title Shipping § 
111, also 58 C.J. p 359 notes 62-65, ‘^clean busheling 
serap,”i4 “elean bands,” see the C.J.S. title Equity 
§ 93, also 21 C.J. p 180 note 89-p 182 note 98, 
‘^elean letter of credit,” see Banks and Banking § 
175, and ^^good elean hole.”^^ 

OLEAR. 

As a Verb 

-^Present Tense. As defined in the Century Die- 

tionary, to free from any impediment or encum- 
brance, or from obstructions; to leave no doubt. 
In maritime law, to satisfy the customs, harbor 
dnes, and the like, and to obtain from the govern- 
mental authority of the port leave to depart.^® It 
has been said that, as applied to ordinary wood or 
timber land, the word may have a definite meaning, 
namely, to remove the timber, but not the stumps,^'^ 
bnt that it means something else when applied to 
cut over land, and may then mean either to remove 
the saplings and brnsh which had grown np sinee 
the first elearing, or to remove the old stumps so 
that the land eould be pnt under plow.^^ 

Ciear the title. The phrase has been said to have 
a well-understood meaning in real estate law; to re¬ 
fer to ali such acts, steps, or proceedings as are nec- 
essary to render the title good and marketable, in- 
cluding the opinion of eounsel that this has been 
done; and to be equivalent to ^^cure the title,” ‘^re¬ 
move cloud from title,” and ^‘straighten out the 
title.”i9 

Othfer phrases: “Ciear and fenee,“ciear any 
land or improve the same,”^^ “ciear out,”22 << ^clear^ 
. . . seven acres of th^ land, ”23 <^elear ... the 
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brush,”24 and “ 'clear^ the transactions of the 
day.”25 

-Oleared. The past tense and past participle of 

the verb. 

Cleared land. Improved land, the term eonvey- 
ing the idea of cultivation, as contrasted with “un- 
improved land.”2^ 

-Clearing. In maritime law, the departure of a 

vessel from port after complying with the customs 
and health laws and like local regulations;27 
in mercantile law, sometimes used in the plural, a 
method of making exchanges and settling difEerenc- 
es in mutual accounts, usually between banks or 

bankers.28 

Clearing land. The word “clearing,” as common- 
ly used in connection with land, imports no ambi- 
guity, although its meaning may be enlarged by the 
parties using it; and so the phrase “clearing lands” 
may have different significations in various loeali- 
ties. In timbered lands, in the absenee of words 
of limitation by the parties using it, the term has 
been held to mean removing therefrom ali the tim¬ 
ber of every size, but not to include taking out the 
stumps,23 while in arid regions, where land must 
be prepared for irrigation, the clearing of such land 
has been held to mean not only the removal or de- 
struction of the brush, but the plowing or breaking 
up of the roots as well.30 

Other phrases: “Clearing house” or “clearing 
houses,” see Banks and Banking § 1074, “clearing 
house certificate,” see Banks and Banking § 1076, 
and Bilis and Notes §§ 7, 23, and “clearing loan;”3i 
also “in payment of clearings.”32 


Prom new wells 

“Usually also a well, when filrst 
put upon productiori, carries only 
dry or elean oil, but with increased 
pumping the encroachment of water 
becomes greater, and larger percent- 
ages thereof are emulsified with the 
Petroleum.”—Alamitos -Land Co. v. 
Shell Oil Co., 44 P.2d 673, 576, 3 Cal. 
2d 396. 

13^ Tex.—Missouri, K & T. Ry. Co. 
of Texas v. State, Civ.App., 97 S. 
W. 720, 721. 

14. N.T.—Lichtenstein v. Rabolin- 
sky, 90 N.T.S. 247, 260, 98 App.Div. 
516. 

15. U.S.—Bain v. White, Tex., 256 
F. 428, 432, 167 C.C.A. 556. 

16. U.S.—International Mercantile 
Mar. Co. v. Stranahan, C.C.N.T., 
155 F. 428, 432. 

17. Ind.—Seavey v. Shurick. 11 K.E. 

597, 598, 110 Ind. 494. i 


16. Wis.—Zielica v. Worzalla, 166 
N.W. 623, 625, 162 Wis. 603. 

19. Fla.—^Johnston v. Cox, 154 So. 
206, 207, 114 Fla. 243. 

20. Ind.—^Harper v. Pound, 10 Ind. 
32, 33. 

21. Or.—Craig v. Crystal Realty Co., 
173 P. 322, 324, 89 Or. 25. 

22. N.J.—^Winter v. Peterson, 24 N. 
J.Law 624, 528, 61 Am.D. 678. 

23. Wis.—Zielica v. Worzalla, 156 N. 
W,, 623, 624, 162. Wis. 603. 

24. 111.—Holmes v. Stummel, 16 111. 
412, 413. 

25. lowa.—Andrew v. Farmers' & 
Merchants' Sav. Bank of Moravia, 
245 N.W. 226, 229, 215 lowa 1336. 

2a Pa.—Hathaway v. Elsbree, 64 
Pa. 498, 505. 

27. Black L.D. 

See also the C.J.S. title Shipping § 
7, and 68 C.J. p 43 notes 77-97. 
20. lowa.—^Andrew v. Farmers’ & 
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Merchants’ Sav. Bank of Moravia, 
245 N.W. 226, 228, 215 lowa 1336. 
S.D.—^Nash Finch Co. v. Farmers’ & 
Merchants’ Bank, 246 N.W. 637, 
638, 61 S.D. 149. 

See also Banks and Banking § 1076. 

29. Ind.—Seavey v. Shurick, 11 N. 
E. 697, 598, 110 Ind. 494—Harper 
V. Pound, 10 Ind. 32, 37. 

30. Or.—Craig v. Crystal Realty Co., 
173 P. 322, 325, 89 Or. 25. 

31. What coxLstitntes 

“One made to a bond dealer who 
brings to a bank an issue of bonds 
on which he desires a temporary 
loan while the bonds are being sold.” 
—In re Stone’s Will, 248 N.W.' 446, 
447, 211 Wis. 618. ' 

32. lowa.—^Andrew v. Farmers’ & 
Merchants’ Sav. Bank of Moravia, 
245 N.W. 226, 229, 215 lowa 1336. 

S.D.—^Nash Finch Co. v. Farmers’ & 
Merchants’ Bank, 246 N.W. 637, 
638, 61 S.D. 149. 
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As an Adjective 

A Word in general nse and of comprehensive 
meaning, which in its primary, physieal, or visual 
sense has been defined generally as free from ali 
that dims, blurs or obscures ;33 free from defeet 
or blemish, or without admixture, adulteration, or 
dilution;^'^ and, more specifically, as meaning free 
from all deduetions, drawbacks, encumbrances, or 
other defects, free from all limitation, qualification, 
question, or shorteoming, and also uneneumbered 
condition, hence absolute, complete, entire, free, 
sure, sheer;35 ^nd in a particular conneetion as 
meaning free from taxes.36 In its derived or in- 
tellectual sense, “ciear” has been defined as meaning 
beyond a reasonable doubt;37 evident; free from 
doubt or conjecture; plain.^s «Ciear” has been 
sometimes held synonymous with, and has some- 
times been compared with,' “evident,”39 «mani- 
fest,”^® “obvious,”^! “plain,”^^ “unobstruct- 

ed”43 

Clecbr legal right. A right which is inferable as 


a matter of law from uneontroverted facts, regard- 
less of the diffieulty of the legal question to be de- 
cided.^4 

Ciear view ohe ad, A view free from obstruction 

or hindrance.^5 

Other phrases: “Ciear almonds, shelled,”^® “ciear 
and convincing,”47 «elear and decisive proof,”^3 
“ciear and irreconeilable,”49 “ciear and satisfactory 
evidence,”^® “ciear and undoubted proof,”^^ “ciear 
and unexceptionable evidence,”^^ «ciear annual val- 
ue,”53 «^elear^ bili of lading,”54 «dear, cogent, and 
eonvincing,”55 «dear days,” see the C.J.S. title 
Time § 13, also 62 C.J. p 984 note 82-p 985 note 86, 

“ciear deed,”53 «dear, free, and unincumbered,”^^ 
“ciear from,”53 “dear from obscurity,”59 “dear, 
full, and satisfactory,“dear lumber,”®^ “dear 
market price,”®^ “dear market value,”®^ «dear of 
all assessments and charges,”64 «dear of all charges 
and deduetions,”55 «dear of all incumbranees,”®® 
“dear of all reasonable doubt,”57 «elear opportuni- 


33. Conn.—Bremner v. Mare Eidlitz 
& Son, 174 A. 172, 174, 118 Conn. 
666 . 

Tex.—^Ex parte Williams, 79 S.W.2d 
325, 326, 128 Tex.Cr. 148, Quoting 
Webster New Int. D. 

34. U.S.—Heide v. U. S., C.C.N.T., 
175 P. 316, 317. 

Mo.—Forbes v. Dunnavant, 95 S.W. 
934, 937, 198 Mo. 193. 

35. Ohio,—Condorodis v. -Kling, 169 
N.E. 836, 838, 33 Ohio App. 452. 

Okl.—Ketch v. Smith, 268 P. 715, 717, 
131 Okl, 263. 

11 C.J. p 833 notes 16-23. 

3©. Black Li.D. 

37. Ohio.—State v. Price, 128 N.E. 
173, 174, 101 Ohio St. 50. 

38. Okl.—Ketch v. Smith, 268 P. 
715, 717, 131 Okl. 263. 

11 C.J. p 832 note 8-p 833 note 15. 
38. Conn.—Bremner v.' Mare Eidlitz 
& Son, 174 A. 172, 174, 118 Conn. 
666 . 

S.D.—State v. Kauffman, 108 N.W. 
246, 20 S.D. 620. 

40. Conn.—^Bremner v. Mare Eidlitz 
& Son, 174 A. 172, 174, 118 Conn. 
666 . 

41. W.Va.—Combs v. Colonial Cas- 
ualty Co., 80 S.E. 779, 781, 73 W. 
Va. 473, 50 L.R.A.,N.S„ 1218. 

42. Conn.—Bremner v. Mare Eidlitz 
& Son, 174 A. 172, 174, 118 Conn. 
666 . 

43. Tex.—^Ex parte Williams, 79 S. 
W.2d 325, 326, 128 Tex.Civ.App. 
148. 

44 . ]sr.T.—^Poucher v. Teacher’s Re- 
tirement Board, 225 N.T.S. 176, 
180, 130 Misc. 896. 

45. Wash.—Fawcett v. Manny, 19 
P.2d 934, 935, 172 Wash. 212— 


Mercer v. Lovering, 15 P.2d 930, 
931, 170 Wash. 140. 

See also C.J.S. title Motor Vehicles 
§ 326, and 42 C.J. p 953 note 30. 

46. U.S.—Heide v. U. S., C.C.N.Y., 
.175 P. 316, 317. 

47. tJ.S.—^In re Lang Body Co., C.C. 
A.Ohio, 92 P.2d 338, 341. 

See also C.J.S. title Evidence § 1023, 
and 23 C.J. p 25 note 4. 

48. Cal.—^Preese v. Hibernia Sav. & 
Loan Soc., 73 P: 172, 173, 139 Cal. 
392. 

49. Ohio.—State v. Price, 123 N.E. 
173, 174, 101 Ohio St. 50. 

50. Idaho.—Molyneux v, Twin Palis 
Canal Co., 35 P.2d 651, 656, 54 Ida¬ 
ho 619, 94 A.L.II. 1264. 

S.D.—M. E. Smith & Co. v. Kimble, 
162 N.W. 162, 163, 38 S.D. 511. 
Tex.—^Pierce-Fordyce Oil Ass’n V. 

Staley, 190 S.W. 814, 815. 

11 C.J. p 833 note 34. 

51. Tex.—^Pitts V. Thompson, Civ. 
App., 71 S.W.2d 368, 370. 

52. Ala.—Washam v. Beaty, 99 So. 
163, 167, 210 Ala. 635. 

53. Mass.—^Marsh v. Hammond, 103 
Mass. 146, 149. 

54b Pa.—^William Zoller Co. v. Hart¬ 
ford Pire Ins. Co., 116 A. 359, 361, 
272 Pa. 386. 

55. Utah.—^Dovich v. Chief Consoli¬ 
dated Mining Co., 174 P. 627, 630, 
53 Utah 522; 

56. Pa.—Rohr v. Kindt, 3 Watts & 
S. 563, 565, 39 Am.D. 53. 

57. Ohio.—Condorodis v. Kling, 169 
N.E. 836, 838, 33 Ohio App. 452. 

58. «Pree from” equivaleat 
Ohio.—Condorodis v. Kling, supra. 
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59. «Li(iuidated” synonymous 

Ga.—^Parris v. Hightower, 76 Ga. 631, 
634. 

60. R.I.—^Reynolds v. Blaisdell, 49 
A. 42, 43, 23 R.I. 16. 

61. Mo.—Porbes v. Dunnavant, 95 
S.W. 934, 937, 198 Mo. 193. 

“Sonnd Inmber” distinguished 
Mo.—^Porbes v. Dunnavant, supra. 

6i2u ‘*Fair market price” eq.nivalent 
Cal.—^In re Spitly's Estate, 13 P.2d 

385, 386, 124 Cal.App. 642. 

63. Neb.—In re Woolsey*s Estate, 
190 N.W. 215, 216, 109 Neb. 138, 
24 A.L.R. 1038. 

N.J.—Bugbee v. Roebling, 111 A. 29, 
30, 94 N.J.Law 438. 

N.Y.—Matter of Penfold, 142 N.Y.S. 
678, 680, 81 Misc. 598. 

Defined 

“ ‘Ciear* hiarket value means the 
open or honest market.”—In re Du- 
pignac’s Estate, 204 N.Y.S. 273, 276, 
123 Misc. 21. 

“Pair market value” eqoivalent 
N.Y.—In re Dupignac's Estate, 204 
' N.T.S. 273, 27$, 123 Misc. 21. 
“Cash value” equivalent see Cash 
ante p 22 note 80. 

“Then cash value” synonymous see 
Cash ante p 23 note 19. 

64. Pa.—^Peart v. Phipps, 4 Yeates 

386, 387. 

65. "Net” synonymous 

Pa.—^Bispham's Estate, 24 Wkly.N.C. 
79, 80. 

66. Me.—^Porter v. Noyes, 2 Me. 22, 
25, 11 Am.D. 30. 

67. "Convincing proof” e^uivalent 
Kan.—^Winston v. Burnell, 24 P. 477, 

478, 44 Kan. 367, 21 Am.S.R. 289. 
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ty^”68 <<<elear^ or ‘true’ residue/’^^ ‘^elear, precise,. 
and indubitable/^'^® ^^elear, precise and indubitable 
evidenee,” see the C.J.S. title Evidenee § 1023, also 
23 C.J. p 24 note 92, ^'clear preponderance of the 

evidenee,”71 «elear proeeeds,”72 ^^clear profits,”73 

^^clear proof,” see the C.J.S. title Evidenee § 1023, 
also 23 C.J. p 24 note 92, ^'elear property,”74 '^elear 
space clause,” see the C.J.S. title Insurance § 550, 
also 26 C.J. p 202 note 13[a], “elear stoek,”75 «elear, 
strong, and cogent proof,”76 «ciear title,” see the 
C.J.S. title Vendor and Purehaser § 191, also 66 
C.J. p 862 note 95, p 863 note 3, *‘clear to the un- 

derstanding,”77 «ciear to the vision,”78 «dear val- 
ue,”79 «ciear yearly income,”^0 ‘^elear yearly val- 
ue,”Si “first quality ciear,”^2 «good, ciear, and suf¬ 
ficient,2 ^^in the ciear,”84 «keeping himself fin the 
ciear,’”85 «last ciear chanee,” see the C.J.S. title 
Negligence § 136, also 45 C.J. p 984 note 82-p 988 
note 3, “perfectly ciear,”86 and ^^reasonably ciear 
and satisfactory.”87 

CLEAEANOE. As a clearance card see the C.J.S. 


title Master and Servant § 45, also 11 C.J. p 836 
notes 80-83, as a passport for a vessel leaving port 
see the C.J.S. title Shipping § 7, also 58 C.J. p 43 
notes 77-97; and as space requirements under rail- 
road bridges Crossing highways see the C.J.S. title 
Eailroads § 721, also 52 C.J. p 193 notes 25-28. 

OLEAELY. In a ciear manner, without obscurity, 
or obstruction, without entanglement or eonfusion, 
without uncertainty;S8 beyond question, or beyond 
a reasonable doubt;89 in words of no uncertain 
meaning, unmistakably, visibly.^O ^^Clearly” has 
been distinguished from "speeifieally.”8i 
Phrases: ^^Clearly and beyond all doubt,”82 
"clearly and distjnctly proven,”83 «clearly and fair- 
ly proven,”84 «clearly and manifestly against the 
evidenee,”85 ‘^clearly and manifestly appear,”96 
Mearly and substantially,”87 «clearly appear,”38 
"clearly contradictory,”89 "clearly convinced,”! 
"clearly cumulative,”^ "clearly establish,”3 «‘clear¬ 
ly’ established,”^ “clearly established by satisfae- 
tory proof,”5 "clearly expressed,”^ "clearly express- 


«Satisfactory proof” e^Luivalent 
Kan.—^Winston v. Burnell, 24 P. 477, 
478, 44 Kan. 367, 21 Am.S.R. 289. 

68. Cal.—Harrington v. Los Ange- 
les R. Co.,‘ 74 P. 15. 19, 140 Cal. 514, 
98 Am.S.R. 85. 63 L.R.A. 238. 

69. N.Y.—In re Foster’s Will, 256 
N.Y.S. 383, 386, 143 Misc. 191. 

70. U.S.—McDonnell v. General 
News Bureau, C.C.A.Pa., 03 F.2d 
898, 901. 

Pa.—Broida, in Own Right and for 
Use of Day, v. Travelers’ Ins. Co., 
175 A. 492, 494, 316 Pa. 444. 
“Beyond a reasonable doubt*’ equiva- 
lent see Beyond 10 C.J.S. p 353 
note 44. 

71. Miss.—Choate v. Pierce, 88 So. 
627. 629, 126 Miss. 209. 

11 C.J. p 834 note 64. 

72. Wis.—State v. DeLano, 49 N.W. 
808, 809, 80 Wis. 259. 

11 C.J. p 834 note 66. 

73. Ky.—^Kreitz v. Gallenstein, 185 
S.W. 132, 170 Ky. 16. 

“Ascertained balazLce” compared 
Colo.—Bean v. Gregg, 4 P. 903, 904, 7 
Colo. 499. 

74. Minn.—In re Boutin’s Estate, 
182 N.W. 990, 991, 149 Minn. 148. 

75. Without Imots 

The term, as used in a contract 
for the sale of lumber calling for 
“ciear stock,” means “lumber with¬ 
out knots and hothing more.”—Herr- 
mann Lumber Co. v. Heidelberg, 92 
N.Y.S. 256, 257, 46 Misc. 465. 

76. N.C.—0'Briant v. Lee, 195 S.E. 
16, 20, 212 N.C. 793. 

77. S.D,—State v. Kauffman, 108 N. 
W. 246, 20 S.D. 620, 622. 

78. S.D.—State v. Kauffman, supra, j 


79. Minn.—In re Taylor*s Estate, 
219 N.W. 153, 154, 175 Minn. 310. 

Pa.—In re Hildebrand’s Estate, 104 
A. 866, 262 Pa. 112. 

11 C.J. p 835 note 62. 

Net value 

“ ‘Ciear value* means net value 
after the payment of all debts and 
expenses of administration."—Shel- 
ton V, Campbell, 72 S.W. 112, 113, 
109 Tenn, 690. 

80. Mass.—^Pelham v. Middlebor- 
ough, 4 Gray 57, 58. 

81. Mass.—Groton v. Boxborough, 6 
Mass. 50, 52. 

82. U.S.—Robinson v. U. S., Cal., 
13 Wall. 363, 20 L.Ed. 653. 

83. Miss.—^Feemster v. May, 21 
Miss. 275, 277, 53 Am.D. 83. 

84. Mass.—Tucker v. Howard, 122 
Alass. 529, 533. 

85. Xiiuemeu’s parlauco 

“Keeping himself 'in the ciear"— 
that is, from contact with the dan- 
gerous Circuit.”—^Potts v. Shreveport 
Belt Ry. Co., 34 So. 103, 105, 110 La, 
1, 98 Am.S.R. 452. 

86. Mont.—Wall v. Helena St. R. 
Co., 29 P. 721, 726, 12 Mont. 44. 

87. Tex.—Spencer v. Pettit, Civ. 
App., 268 S.W. 779, 783. 

83. U.S.—^Mannington v. Hocking 
Valley R. Co., C.C.Ohio, 183 F. 133, 
154. 

Okl.—Johnson v. Grady County, 150 
P. 497, 502, 50 Okl. 188. 

11 C.J. p 837 notes 93-97. 

89. Colo.—Beeler v. People, 146 P. 

762, 765, 58 Colo. 451. 

Neb.—McBvony v. Rowland, 61 N.W. 
124, 125, 43 Neb. 97. 
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90. Okl.—^Johnson v. Grady County, 
150 P. 497, 502, 50 Okl. 188. 

91. Colo.—Lowdermilk v. People, 
202 P. 118, 119, 70 Colo. 459. 

92. U.S.—In re Lang Body Co., C.C. 
A.Ohio, 92 P.2d 338, 341. 

93. Mont,—Gehlert v. Quinn, 90 P. 
168, 170. 35 Mont. 451, 119 Am.S.R. 
864. 

94. lowa.—Hali v. Wolff, 16 N.W. 
710, 711, 61 lowa 559. 

95. 111.—Butler v. Whiteman, 196 
I11.APP. 320, 321. 

96. Kan.—^Durboraw v. Durboraw. 
72 P. 566, 67 Kan. 139, 141. 

Mass,—Brimmer v. Sohier, 1 Cush. 
118, 132. 

97. Colo.—Beeler v. People, 146 P. 
762, 764, 58 Colo. -451. 455, 458. 

98. U.S.—Mannington v. Hocking 
Valley R. Co., C.COhio, 183 P. 133, 
153. 

Mass.—^Willcut v. Calnan, 98 Mass. 
75, 76. 

99. Cal.—People v. Wreden, 59 Cal. 
392, 394. 

1. Ala.—^Wilcox V. Henderson, 64 
Ala. 535, 543. 

2. U.S.—Mannington v. Hocking 
Valley R. Co., C.C.Ohio, 183 F. 133, 
153. 

3. Tenn.—Pisher v. Travelers' Ins. 
Co., 138 S.W. 316, 330, 124 Tenn. 
450, Ann.Cas.l912D 1246. 

4. U.S.—In re Lang Body Co., C.C. 
A.Ohio, 92 F.2d 338, 341. 

5. Cal.—People v. Hamilton, 62 CaL 
377, 384. 

11 C.J. p 837 note 13. 

8. Mo.—Missouri Province Educa- 
tional Institute v. Schlect, 15 S.W. 
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ed in the title” see the C.J.S. title Statutes § 219, 
also 59 C.J. p 804 note 87, ^^clearly germane’^ and 
^^elcarly indieated,”’^ ^^clearly preponderating evi- 
denee,^’^ ^^elearly preponderating testimony,”^ 
<<clearly proved,”io ‘'elearly right,”ii “damages 
. . . elearly ascertainable,’’i2 «fuUy and elearly 

proven,”i3 «naturally and elearly,a^d ^'very 
elearly.^^i^ 

CLEARNESS. As defined in the Century Dietion- 
ary, the state or quality of being ciear. 

Phrase: '^Clearness and certainty.’’^® 

CLEAT. A piece of wood nailed to short erosspiee- 
es or lugs extending through the links of a chain, 
its funetion being to strengthen the lugs and at the 
same time to make them fast in the ehain.!*^ 

CLEMENCY. It has been held that the exercise 
of the power of ^^clemeney,” conferred by a state 
constitution on the chief exeeutive, is to be distin- 
guished from the exercise of the judicial funetion to 
modify a judgment.i^ 

CLEMENTINAS. Clementine eonstitutions or eon- 
stitutions of Pope Clement, being a collection of 
eonstitutions and decretals of Pope Clement V, pub- 
lished A.D, 1308 or 1313*, they were authenticated 
by Pope John XXII A.D. 1317, and form part of 
the Corpus Juris Canonici, or body of the canon 
law.i^ 


CLEMENTES HW. An inn of chancery.20 

OLENG-E. Literally, ‘^To eleanse or elean.’’ In 
old Seoteh law, to ciear or acquit of a criminal 
charge.2i 

GLEP AND CALL. In old Seoteh practice, a sol- 
emn form of words prescribed by law and used in 
criminal cases, as in pleas of wrong and unlaw. 22 ^ 

CLEPSYDRA. A water elock; an hour glass. 
Among the Romans, ^^elepsydras” were used by 
speakers to measure their discourse, and were of 
different length, sometimes three of them to the 
hour.23 

CLERGY. In English law, that division of the peo- 
ple which eomprehends all persons in holy orders, 
and in ecclesiastical offices, as distinguished from 
the laity; the whole body of elergymen or minis- 
ters of religion. Also used as an abbreviation for 

^‘benefit of clergy.”24 

Regular clergy. In old English law, monks who 
lived secundum regulas (aceording to the rules) of 
their respective houses or soeieties were so denomi- 
nated, in contradistinetion to the parochial clergy, 
who performed their ministry in the world, in see- 
ulo, and who from thence were called ^^secular cler- 

gy_»25 I 

Secular clergy. In ecclesiastical law, this term is 


2d 770, 774, 322 Mo. 621--Bolin v. 1 
Tyrol Inv. Co., 200 S.W. 1059, 1060,1 
273 Mo. 257, L.R,A,1918C 869. 

*<Speclficall 7 mentioned” coxnpared 
Colo.—Lowdermilk v. People, 202 P. 
118, 119, 70 Colo. 459. 

7. Colo.—Lowdermilk v. People, su¬ 
pra. 

& “Beyond aU reasonaMe doalbt and 
nncertaiaity” practically equiva- 
lent 

Pa.—Coyle v. Commonwealth, 100 Pa. 
573, 580, 45 Am.R. 397. 

**Clearly preponderating* testimony” 
distinguished 

Pa.—Commonwealth v. Scovern, 140 
A. 611, 614, 292 Pa. 26. 

"Pairly preponderating evidence” dis- 
tinguished 

Pa.—Coyle v. Commonwealth, 100 Pa. 
573, 580, 45 Am.R, 397. 

9. Quality rather than quantity or 
weight 

“ ‘Clearly’ as used in this case 
does not mean that insanity must 
clearly appear. ... It does mean 
that the evidence to show insanity 
should not be obscure. The word 
has reference to the quality of the 
evidence in the sense of being intel- 
ligible and understandable as op- 
posed to ambiguous and uncertain. 
It was not used as a word denoting 


weight or quantity.'*—Commonwealth 

V. Scovern, 140 A. 611, 614, 292 Pa. 
26. 

1 

10. Cal.—Olson v. Union Oil Co. of 
California, App., 78 P.2d 446, 447. 

11 C,J. p 837 note 16. 

11. “Plainly right” nearly synony- 
mous 

W. Va.—State v. Reed, 149 S.E. 669, 
672, 107 W.Va. 563. 

12. As to origin and amoTint 

(1) “The two words ‘clearly' and 
'ascertainable', taken together, mean 
without obscurity, obstruction, con- 
fusion, or uncertainty, and the dam- 
age claimed must be made sure, cer- 
tain, fixed, established, determined 
and settled.*’—^Davies v. Sutherland, 
256 P. 32, 33, 123 Okl. 149—Baker & 
Strawn v. Miller & Jones Bros., 235 
P. 476, 478, 109 Okl. 184. 

(2) “With reasonable exaetness as 
to origin and reasonably certain as 
to amount.”—Stearnes Co. v. Robins, 
245 P. 63, 64, 114 Okl. 156. 

13. lowa.—State v. Stewart, 3 N.W. 
99, 101, 52 lowa 284. 

14i. lowa.—Ley v. Metropolitan L. 
Ins. Co., 94 N.W. 568, 569, 120 lowa 
203. 

15. R.I.—^Reynolds v. Blaisdell, 49 
A. 42, 43, 23 R.I. 16. 


16. Beyond conjecture and presump- 
tion 

"By ‘clearness and certainty’ is 
meant, generally, that there must be 
sufficient positive facts shown to 
take the matter without the realm of 
conjecture and presumption."—Mar- 
shall V. Fleming, 53 P. 620, 621, 11 
Colo. App. 515. 

17. La.—Ramsey v. Tremont Lum- 
ber Co., 46 So. *608, 121 La. 506, 507. 

18. Okl.—Tah Do Quah v. State, Cr.,, 
70 P.2d 818. 

See also the C.J.S. title Constitu- 
tional Law § 157, and 12 C.J. p 896 
notes 34-37. 

19. Adams Gloss., citing 1 Black* 
stone Comm. p 82. 

11 C.J. p 838 note 24. 

2(X Black L.D. 

21. Black L.D. 

22. Black L.D. 

23. Adams Gloss. 

11 C.J. p 838 notes 27, 28. 

Dare clepsydras—^to give more 
clepsydras, that is, to give permis- 
sion to speak.—^Adams Gloss. 

Petere clepsydras—to ask more 
clepsydras, that is, more time to- 
speak.—^Adams Gloss. 

24. Black L.D. 

See the C.J.S. title Criminal Law § 
1676, also 16 C.J. p 1300 notes 1-4. 

25. Black L.D. 
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applied to the parochial clergy, wlio perform their 
ministry seeulo’’ [iu the world] and who are 
thus distinguished from the monastic or ^^regular” 
clergy. 2 6 

OLERGYABLE. In old English law, allowing of, 
or entitled to, the benefit of elergy (privilegium cler¬ 
icale) ; used of persons or crimes.27 

OLERGrYMAN. A member of the elergy. 28 See 
the C.J.S. title Religious Soeieties § 39, also 54 C.J. 
p 38 note 64-p 39 note 95. Used in particular con- 
nections see the C.J.S. tities Charities § 18, Juries 
§ 153, also 35 C.J. p 255 note 95, Libel and Slander 
§ 112, also 36 C.J. p 1261 notes 93-95, and Marriage 
§ 29, also 38 C.J. p 1311 notes 42-53. 

Phrase: “Clergyman or other minister of any re- 

ligion.”29 

GLEEIGAL. Of, or pertaining or relating to, a 
elerk, copyist, or writer, or to writing;20 also per¬ 
taining to clergymen.2l 

Clerlcal assistance. As applied to assistance in 
the diseharge of official duties, it has been said that 
the term implies merely such assistance as aids in 
the execution of official authority by the public of- 
ficer himself, such as ‘writing letters, making entries 
of record, copying grants and the like Service, be- 
ing distinguished from ^^official assistanee.^^22 

Clerical error. An error committed in the per- 
formance of clerical work, no matter by whom com¬ 


mitted ;23 more specifically, a mistake in copying 
or V7riting;24 a mistake which naturally excludes 
any idea that its insertion was made in the exer- 
eise of any judgment or discretion, or in pursuance 
of any determination;25 an error made by a elerk 
in transcribing, or otherwise, which must be appar¬ 
ent on the face of the record, and capable of being 
corrected by reference to the record only.36 It has 
been said that a clerical error exists v/hen without 
evident intention one word is written for another, 
when the statement of some detail is omitted the 
laek of which is not a cause of nullity, or when 
there are mistakes in proper names or amounts made 
in copying, which do not ehange the general sense 
of a record,2 7 and that it implies negligence or care- 

lessncss.28 

As particularly applied to errors in judieial pro- 
ceedings, it has been said that the term has been 
used somewhat loosely in the decisions, some of the 
cases indieating that it is limited to error in tran¬ 
scribing figures, or the addition of figures, or mere 
misprision,29 while o^thers employ it in a broad 
sense to include all such errors, being matters of 
record, as intervene in the progress of a cause, 
whether committed by elerk, court, or counsel, to 
which judieial sanction or discretion cannot reason- 
ably be said to have been applied,^® but not to ex- 
tend to errors of omission or inclusion which in¬ 
volve the exercise of judgment or discretion in pur¬ 
suance of a determination,^! intentional acts based 
on a mistaken belief,^2 a misconstruetion of 

evidence or a misapplication of the law thereto. 


26, Black L.D. 

27, Black L.D. 

28, Century D. 

22. Minn.—In re Swenson, 237 N.W. 
589, 690, 183 Minn. 602. 

30. lowa.—Crooke v. Parmers’ Mu¬ 
tual Hail Ins. Ass’n, 218 N.W. 513, 
514, 206 lowa 104, 62 A.L.R. 342, 
auotingr Webster D. 

N.T.—Matter of Stewart, 48 N.T.S. 
957, 966, 24 .App.Div. 201, Quoting 
Century D. 

31. Black L.D. 

32. N.C.—Beam v. Jennings, 2 S.E. 
245, 246, 96 N.C. 82. 

33. Cal.—In re Goldberg’s Estate, 76 
P.2d 508, 511, 512. 

Ky.—Buchanan v. West Kentucky 
Coal Co., 291 S.W. 32, 35, 218 Ky. 
259. 

La.—State v. P. B. Williams Cypress 
Co., 61 So. 988, 994, 132 La. 949, 
Ann.Cas.l914D 1290. 

34. Cal.—Leonis v. Leffingwell, 68 
P. 940, 941, 126 Cal. 369. 

Mo.—Cassidy v. St. Joseph, 152 S.W. 

306. 247 Mo. 197, 204. 

11 C.J. p 839 notes 54, 55. I 


35. Cal.—Los Angeles Shipbuilding 
and Dry Dock Corporation v. Los 
Angeles County, App., 71 P.2d 282, 
284, quoting Corpus Juris. 

Ky,—Buchanan v. West Kentucky 
Coal Co., 291 S.W. 32, 35, 218 Ky. 
259. 

N.Y.—People v. Wilson, 23 N.E. 1064, 
119 N.Y. 515, 518. 

36. U.S.—U. S. V. Sterling, C.C.A.N. 
Y., 70 P.2d 708, 711. 

Ala.—Trott v. Birmingham Ry., Light 
& Power Co., 39 So. 716, 717, 144 
Ala. 383. 

Ky.—Buchanan v. West Kentucky 
Coal Co., 291 S.W. 32, 35, 218 Ky. 
259, citing Corpus Juris—Combs v. 
Deaton, 251 S.W. 638, 641, 190,Ky. 
477, quoting Corpus Juris. 

N.Y.—Matter of Stewart, 48 N.Y.S. 
957, 966, 24 App.Div. 201, quoting 
Imperial D. 

S.D.—Castle v. Gleason, 141 N.W. 

516, 517, 31 S.D. 590. 

Tex.—Hart v. Estelle, Civ.App., 34 
S.W.2d 665, 669. 

11 C.J. p 839 note 59. 

37. Cal.—Los Angeles Shipbuilding 
and Dry Dock Corporation v. Los 
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Angeles County, App., 71 P.2d 282, 
284, quoting Corpus Juris. 

Porto Rico.—Carbonell v. Registrar, 
18 Porto Rico 745. 749. 

38. U.S.—Morimura v. U. S,, C.C.N. 
Y., 160 P. 280, 281. 

39. U.S.—New England Purniture & 
Carpet Co. v. Willcuts, D.C.Minn., 
55 P.2d 983, 987. 

“Clerical misprisiou” compared 
“ ‘Clerical error' ... is close- 

ly akin and related to ‘clerical mis- 

prision.’ "—Combs v. Deaton, 251 S. 

W. 638, 641, 199 Ky. 477. 

40. Ala.—^Wilder v. Bush, 75 So, 143, 
146, 201 Ala. 21—Clinton Mining 
Co. V. Bradford, 76 So. 74, 78, 200 
Ala. 308. 

Minn.—^Wilson v. City of Pergus 
Palis, 232 N.W. 322, 323, 181 Minn, 
329. 

N.D.—Enderlin Parmers' Store Co. v. 
Witliff, 217 N.W. 537, 538, 56 N.D. 
380. 

41. Minn.—^Wilson v. City of Per¬ 
gus Palis, 232 N.W. 322, 324, 181 
Minn. 329. 

42. Cal.—Los Angeles Shipbuilding 
& Dry Dock Corporation v. Los 
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even though the eourt is misled therein by coiinsel.'^^ 

In particular situations, a “clerical error” has 
been held to include a failure of a judgment to 
award interest admittedly due,44 a failure to enter 
a judieial order actually made,a misspelled 
word,'^® an arithmetical mistake in ealculation,'^'^ 
and an improper plaeing of a case by the elerk on 
the trial calendar;^^ and not to include a failure 
to state that property was not benefited by an im- 
provement,49 or an erroneous listing of fixtures as 
personal property.^O “Clerical error” has been dis- 
tinguished from ‘^error of substance”^! and “ju- 
dicial error.”52 

As to the effect of clerical errors in particular 
instruments, legal provisions or proceedings see De- 
scriptive-Word Index. 

Clerical misprision. A mistake or a fraud perpe- 
trated by a elerk of eourt, which is susceptible of 
demonstration by the face of the record.^^ It has 
been said that, by a universal rule of praetice, the 
term implies that the record shall furnish the data 
upon which the correction can be made,^^ but that 
a record which contains merely a bare allegation of 
the existenee of such data, as distinguished from the 
data itself, does not satisfy the rule.55 «Clerical 
misprision” has been held to include an error in cal- 
of interest added to the face of the note 


period,® ‘ an entry of judgment before the case stood 
for trial, 5 8 a judgment prematurely entered,^^ and, 
by the terms of a statute, a judgment against a per- 
son of unsound mind before a defense or report is 
med.60 

Clerical tonsure, The having of the head shaven, 
which was formerly peeuliar to clerks or persons in 
orders, and which the coifs worn by sergeants at 
law are supposed to have been introduced to con- 
ceal.^^ 

Clerical ivork. In ordinary, popular speech, the 
kind of Work in which a elerk is engaged; and in 
praetice the term is not confined to one who is al- 
ways oecupied as a mere amanuensis, scribe, or 
transeriber, or to one who does only stenographic 
or typewriting work or who is confined to one desk, 
but is also applied to a file elerk or supply elerk, 
who eonsults books and files, makes searehes, and 
uses the adding machine and other equipment, and 
the work is stili clerical notwithstanding ehanges or 
improvements in the applianees for performing it.^^ 
The phrase has been held to include tieket selling in 
a moving picture house.®^ ‘'Clerical work” is con- 
trasted with «manual labor,” and, in a particular 
connection, with work that brings the employee into 
the field of «hazards of the business,” although one 
whose work is clerical may be subject to such haz- 




CLEBICAL^CLERICVS 


the assessor “clerical mistake/^^^ “clerical mis- 
take, error, or default,”®^ ‘^elerieal serviee,”'^® ^^cler- 
ical Service of a standardized sort/’*^^ ^^clerical 
worker exclusively,“elerical work of any kind,”'^^ 
“in clerical work only,’’'^^ and “to correct any mani- 
fest, clerical, or other error.”'^^ 

CLERICALIS. Ecclesiastical Latin, clerical, 

priestly.76 

Clericale privilegium. In old English law, the 
clerical privilege; the privilege or benefit of cler- 
gy-” 

OLEEICI NON PONANTUE IN OFFICIIS.78 

CLEEICI VEL MONACHI, NE SJECULAEIBVS 
NEGOTnS SE rMMISCEANT.79 

CLEEICO ADMITTENDO. See Admittendo Cleri- 
eo 2 C J.S. p 362 notes 1, 2. 

CLERICO CAPTO PER STATUTUM MERCATOR¬ 
UM. A writ for the delivery of a clerk out of pris- 
on, who was taken and incareerated upon the breaeh 
of a statute merebant.^® 

CLERICO CONVICTO COMMISSO OAOLJE IN 
DEFECTU ORDINARII DELIBERANDO. An an- 
cient writ, that lay for the delivery to his ordinary 
of a clerk convicted of felony, where the ordinary 
did not challenge him according to the privilege of 
clerks.^^ 

CLERICO INFRA SACROS ORDINES CONSTI¬ 
TUTO, NON ELIGENDO IN OFFICIUM. A writ 
directed to those who had thrust a bailiwick or oth- 


14 C.J.S. 

er of&ce upon one in holy orders, charging them to 
release him .^2 

CLERICUM ADMITTENDUM. See Admittendo 
Clerico 2 C.J.S. p 362 notes 1, 2. 

CLERICUS (plural CLERICI). Generally, a cler- 
gyman or priest.^^ In Roman law, a minister of re- 
ligion in the Christian church, an ecclesiastic, or 
priest, a general term, ineluding bishops, priests, 
deacons, and others of inferior order; also the 
amanuenses of the judges or courts of the king.84 
In old English law, a clerk or priest, a person in 
holy orders,®5 ineluding inferior ecclesiastical offi- 
cers as well as those in orders, and those who were 
not authorized to administer the several sacra- 
ments as well as those who were; the regular and 
secular clergy, not all of whom were authorized to 
solemnize marriage; and in the technical language 
of the law, an ordained minister of religion, a per¬ 
son within holy orders, being equivalent to, and de¬ 
scriptive of, clergymen in England where there are 
varidus grades of clergy with various privileges and 
emoluments, some sineeures, others with cures;®® 
a secular priest, in opposition to a regular one;®*^ 
also a clerk or person who used his pen in any 
courts, or otherwise, hence a clerk of a court, an 
officer whose duties wdre to issue writs, enroll pleas, 
etc.;®® and also an officer of the royal household, 
having charge of the receipt and payment of mon- 
eys, etc.®® 

Clericus et custos rotulorum. Law Latin, elerk 
and keeper of the rolls.®® 

Clericus mercati. Law Latin, clerk of the mar- 
ket.®i 


67. Cal.—^Kuhlemeier v. Los Angeles 
County. 40 P,2d 828, 829, 2 Cal.2d 
257. 

68. Tex.—^Acosta v. Realty Trust 
Co., Civ.App., 111 S.W.2d 777, 779. 

11 C.J. p 838 note 45. 

U.S.—^New England Furniture & 
Carpet Co. v. U. S., D.C.Minn., 2 
F.Supp. 648, 650. 

70. U.S.—Post V. U. S., 27 CtCl. 244, 
254. 

71. ' Boutine character 

“Service of a routine character 
such as bookkeeping, typing, and 
stenography."—^Amyot v. Caron, 190 
A. 134, 136, 88 N.H. 394. 
‘^Secretarial engagemeut of a selec¬ 
tive type” distinguished 
N.H.—^Amyot v. Caron, 190 A. 134, 
136, 88 N.H. 394. 

72. Okl.—Pawnee Ice Cream Co. v. 
Price, 23 P.2d 168, 169, 164 Okl. 
120 . 

73. Wash.—Larsen v. Rice, 171 P. , 

1037, 1038, 100 Wash. 642. J 


74. lowa.—Crooke v. Farmers’ Mu¬ 
tual Hail Ins. Ass’n, 218 N.W. 513, 
614, 206 lowa 104, 62 A.L.R. 342. 

75. N.Y.—People v. Forrest, 96 N.Y. 

544, 549—Hermance v. Ulster 

County. 71 N.Y. 481, 485, 486. 

76. Adams Gloss. 

77. Black L.B. 

78. A Latin phrase [almost a max- 
im], meaning “Clergymen should not 
be placed in offices," that is, secular 
offices.—^Black L.I>., citing Lofift p 
508. 

79. A maxim in canon law meaning 
“Clergymen or monks should not mix 
themselves in secular matters.”— 
Adams Gloss., citing Ferrier Rom. L. 

QO. Black L.D. 

81. Black L.D. 

SSs. Black L.D. 

83. Adams Gloss, 

84u Black L.D. 


85. Black L.D. 

86. U.S.—U. S. V. McCormick, C.C. 
D.C., 26 P.Cas.No.15,663. 1 Cranch 
C.C. 593. 

Clericus parochialis—parish 

clerk.—Adams Gloss. 

Clericus sacerdotis—^the priesfs 
clerk.—^Adams Gloss. 

87. Bouvier L.D., citing Kennett 
Paroch. Ant. p 171. 

88- Adams Gloss., citing Fleta lib 
ii c 36. 

89. Black L.D. 

90. Adams Gloss. 

Clericus parva^ bagse et custos rotu¬ 
lorum, et domus conversorum—in old 
English law, clerk of the petty bag, 
and keeper of the rolls, and of the 
house of the converts. So applied 
to the master of the rolls.—^Adams 
Gloss., citing 3 Reeve HisLEng.L. p 
154. 

91. Adams Gloss., citing Fleta lib ii 

c 3. 
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CLEBICUS-CLERK 


Clerici de canceUaria. Law Latin,‘ elerks of tlie 

chancery.92 

Clerici de cursu. Law Latin, elerks of course, or 
in the usual course. In English praetiee, elerks 
whose business it was to make out the common 
writs or writs of course (de cursu).93 

Clerici de prima forma, or de primo gradu. Law 
Latin, elerks of the first form or rank. In Eng- 
lish law, the chief elerks of ehaneery; the assist- 
ants and assoeiates of the chaneellors in the fram- 
ing of writs ^'in consimili casu;” afterward termed 
masters in ehaneery; also ealled ^^clerici de seeunta 
forma.”^^ 

Clerici de seeunta forma. Law Latin, elerks of 
the second form or grade.^5 

Clerici preenotarii. Law Latin, the six elerks in 
ehaneery.®® 

CLERICUS ABSENS, PER ALIUM VEL ALIUS, 
MAUIS PRO IPSO POTERIT DE BENEFICIO 
ECCLESIASTICO INVESTIRI.97 

CLERICUS ET AGRICOLA ET MERCATOR, 
TEMPORE BELLI, UT ORET, COLAT, ET 
COMMUTET, PACE FRUUNTUR.®® 

CLERICUS NON CONNUMERETUR IN DUA¬ 
BUS ECCLESIIS.®® 

CLARIGO. In Spanish law, one who has taken holy 
orders in the state church.i 

CLERE. 

As a Noim 

-Ecclesiastical Sense. Originally, the term was 


used to designate a person who could read, a schol- 
ar; a term subsequently used to designate a secu- 
lar priest, in opposition to a religious or a regular; 
but later as a ^^nomen generalissimum” to include 
both regular and secular clergy.3 Tq explain an- 
other particular application of the word, it has 
been said that historieally the law and the gospel 
flowed from the same source and judges of courts 
were taken from the ranks of the clergy, and that, 
beeause of the manifest impossibility of the judge 
attending to the records and issuing writs, new of- 
fices were created to take over the performance of 
these clerical duties.® 

-Ordinary Sense, ^^Clerk” as a general term has 

been defined as meaning one engaged in, or hired 
to do, clerical work, sueh as bookkeeping, eopying, 
transcribing, typing, writing, tabulating, ete., with- 
out special exeeutive qualifications and without be- 
ing in charge of work of special importance.*^ 

-^Mercantile Sense, The term has had wide ap¬ 
plication in business and commereial pursuits, and 
has been used to designate an assistant employed 
to aid in any business, mercantile or otherwise, sub- 
ject to the advice and direction of his employer;® 
an assistant in a shop or store;® an assistant in a 
shop or store who sells goods or keeps accounts;^ 
a person in the employ of a merchant who attends 
only to a part of his business, while the merchant 
himself superintends the wholeone who hires his 
Services to an employer at a fixed price, under a 
stipulation to do and perform some speeific duty or 
labor which requires the exercise of skill;® and im- 
plies knowledgev by the clerk of the business in 
which he is employed,^® his subjection to the or- 

pus Juris—Barricklow v. Howard, 
41 Pa.Co. 33, 34. 

11 C.J. p 841 notes 82-92. 

5. Lia.—Ballard v. Goldstoy, 76 So. 
219, 220, 142 La. 15. 

Tenn.—Hand v. Cole, 12 S.W. 922, 
923, 88 Tenn. 400, 7 L.R.A. 96. 

6. Tex.—Miller v. State, 225 S.W. 
379, 381, 88 Tex.Cr. 69, 12 A.L.R. 
597. 

7. U.S.—In re Goldman, D.C.La., 3 
P.Supp. 936, 938. 

Pa.—^Witmer v. Miller, 12 Pa.Co. 363, 
364. 

Tenn.—Hand v. Cole, 12 S.W. 922, 
923, 88 Tenn. 400, 7 L.R.A. 96. 

8. Mo.—State v. Sale, 132 S.W. 1119, 
1121, 232 Mo. 166. 

11 C.J. p 841 note 97. 

9. La.—Salaun v. Consolidated Re- 
alty & Mfg. Co., 78 So. 974, 975, 

• 143 La. 593. 

11 C.J. p 842 note 99. 
la N.M.—^Radcliffe v. Ckaves, 110 
P. 699, 701, 15 N.M. 258. 


92. Adams Gloss. 

93. Adams Gloss., citing Crabb Hist. 
EngL. p 547. 

Clerici de majori gradu—elerks of 
the higher grade.—Adams Gloss. 

94. Adams Gloss., citing Crabb 

Hist.Eng.L. pp 184, 187, and 2 

Reeve Hist.Eng.L. pp 250, 251. 

95. Adams Gloss. 

96. Adams Gloss., citinjg 2 Reeve 
Hist.Eng.L. p 251. 

97. A maxim meaning “An absent 
clergyman can be invested, especially 
for himself, through one or another, 
of an ecclesiastical benefice.”— 
Adams Gloss., citing Reg.Jur.Canon, 
cap 24, X, “de Praebent.” pp 3, 5. 

98. A maxim meaning “Clergymen, 
husbandmen, and merchants, in order 
that they may preach, cultivate, and 
trade, enjoy peace in time of war.”— 
Black L.D., citing 2 Coke Inst.p 543. 

99. A maxim meaning “A clergyman 
should not be appointed to two 
churches.”—^Adams Gloss. 


1. Escriche Biccionario. j 

2. U.S.—U. S. V. McCormick, C.C.D. i 
C., 26 F.Cas.No.15,663, 1 Cranch 
C.C. 593. 

Tex.—Miller v. State. 225 S.W. 379, 
381, 88 Tex.Cr. 69, 12 A.L.R. 597. 

11 C.J. p 841 notes 76-81. 

3. Mo.—State v. Sheppard, 91 S.W. 
477, 482, 192 Mo. 497. 

4. U.S.—In re Scanlan, D.C.Ky., 97 
F. 26, 27. 

Ga.—Park v. Callaway, 57 S.B. 229, 
230, 128 Ga. 119. 

Md.—Boston & A. R. Co. v. Mercan¬ 
tile Trust & Deposit Co., 34 A. 778, 
782, 82 Md. 535, 38 L.R.A. 97. 

N.H.—^Amyot v. Caron, 190 A. 134, 
136, 88 N.H. 394. 

N.D.—State v. Currie, 56 N.W. 858, 
860, 3 N.D. 310. 

Pa.—^Appeal of Walker, 144 A. 288, 
289, 294 Pa. 385—^In re Appoint- 
ment and Fixing of Salary of Con- 
troller’s Clerks by Salary Board, 11 
Pa.Dist. & Co. 307, 309, citing Cor- 
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iers and eontrol of his employer,^^ and a power 

ot eontrol in someone.^^ 

-^Administrative or Executive Sense. In an ad¬ 
ministrative sense, ^^clerk’^ has been defined as 
meaning an assistant; a snbordinate;i3 ^ hired as¬ 
sistant in an office, counting house, library or the 
like;l4 a secretary;!^ a subordinate vrho writes 
letters or keeps books;i® a subordinate fnnction- 
ary, whose duties are ministerial and elerical in 
character,!'^ one employed in an office, publie or pri¬ 
vate, for keeping records or accounts, whose busi- 
ness is to write or register, in proper form, the 
transactions of the tribunal or body to which he 
belongs.^^ Ordinarily the word does not eonnote 
supervisory or managerial powers, but, under the 
circumstances of a partieular case, it may imply a 
certain discretion in the performanee of duties 
which are, ineidentally and secondarily, of that na- 
ture.^^ “Clerk” as an offieer of a court see the 
C.J.S. title Clerks of Courts § 1. 

-Oompared with Other Terms. In one or anoth- 


er of the senses above indicated, and having regard, 
of course, to the circumstances of its use, “clerk” 
has been held to include a bookkeeper,^^^ a cashier 
see Cashier ante p 24 notes 32, 33, an amanuensis,2i 
an apprentice in a solicitor^s office see the C.J.S- 
title Attorney and Client § 8, an assistant cashier 
of a national bank,22 an employee in a surrogate^s. 
office,23 a person employed, at a monthly salary, as 
a registered pharmacist,^^ a salesman in a store or 
shop,25 a shop assistant,^^ a stenographer and office 
girl, who served as an assistant in the office of her 
employer,^'^ a stenographer in charge of office sup- 
plies,28 or a teller in a bank;^® but not to include 
a bookkeeper, for Service of summons on corpora- 
tion,20 a cashier see Cashier ante p 24 notes 32, 
33, a certifled publie accountant carrying on his 
profession on his own responsibility,^! a clerk while 
acting as assistant to the superintendent of water 
Works in the eollecting and handling of funds,32 
a hotel bookkeeper and clerk,^^ a manager,^^ a 
manager in charge of a branch store of a broker 
in another eity,35 a merchant appraiser,^® an ad- 
juster,27 an assistant district attorney,^^ an attor- 


11- La.—State v. Charles E3. Wer- 
muth Co., 147 So. 692, 693, 177 La. 
83. 

12. Pia.—Tipton v. State, 43 So. 684, 
686. 53 Pia. 69. 

13. N.Y.—Demarest v. New York, 
42 Barb. 186, 192, quoting Worces- 
ter D. 

14. Pa.—^Barricklow v. Howard, 41 
Pa.Co. 33, 34. 

Tex.—Mlller v. State, 225 S.W. 379, 
381, 88 Tex,Cr. 69, 12 A.L.R. 597. 
15^ N.D.—State v. Currie, 55 N.W. 

858, 860, 3 N.D. 310. 

11 C.J. p 841 note 87. 

Xn New Engrland, the term is used 
to designate a Corporation official 
who performs some of the duties of 
a secretary.—Bouvier L.D. 

16. U.S.—In re Greenewald, D.C.Pa,, 
99 P. 705, 3 Am.Bankr.R. 696. 

17. N.D.—State v. Currie, 55 N.W. 
858, 861, 3 N.D. 310. 

18. U.S,—In re Scanlan, D.C.Ky., 97 
P. 26, 27, 3 Am.Bankr.R. 202. 

Neb.—In re Appropriations for Dep- 
uty State Offleers, etc., 41 N.W. 
643, 645, 25 Neb. 662. 

N.D.—State v. Currie, 55 N.W. 858, 
860, 3 N.D. 310. 

Pa.—Barricklow v. Howard, 41 Pa. 
Co. 33, 34. 

Tenn.—Hand v. Cole, 12 S.W. 922, 
923, 88 Tenn. 400, 7 L.R.A. 96. 
Tex.—Miller v. State, 225 S.W. 379, 
381, 88 Tex.Cr. 69, 12 A.L.R. 597. 
11 C.J. p 843 notes 9, 10-p 844 note 
13. 

19. U.S.—In re Pacific Co-op. 

League Stores, C.C.A.Cal., 291 P. 
769, 761. 


SuperintexLdiug the markets 

“Some clerks, however, have little 
or no writing to do in their offices, 
as the clerk of the market, whose du¬ 
ties are conflned chiefly to superin- 
tending the markets. This is a com- 
mon use of the word at the present 
day, and is also a very ancient sig- 
nification, being derived probably 
from the office of the clericus, who 
attended, amongst other duties, to 
the provisioning, the king's house- 
hold.”—In re Appropriations for Dep- 
uty State Offleers, etc., 41 N.W. 643, 
645, 25 Neb. 662, quoting Bouvier L. 
D. 

20. U.S.—In re Baumblatt, D.C. 
Penn., 156 P, 422, 424. 

Mo.—State v. Sale, 132 S.W. 1119, 
1121, 232 Mo. 166. 

21. Mo.—State v. Sale, 132 S.W. 
1119, 1121, 232 Mo. 166. 

22. U.S.—Cochran v. U. S., Colo., 15 
S.Ct. 628, 629, 157 U.S. 286, 39 L. 
Ed. 704. 

23. N.J.—In re Allen, 95 A. 215, 21^6. 

24. La.—Ballard v. Goldsby, 76 So. 
219, 220, 142 La. 15. 

25. U.S.—In re Plick, D.C.Ohio, 105 
P. 603, 605, 6 Am.Bankr.R. 465— 
In re Greenewald, D.C.Pa., 99 P. 
705, 3 Am.Bankr.R. 696. 

Da.—State v. Chapman, 35 La.Ann. 
75, 76. 

Mo.—State v. Sale, 132 S.W. 1119, 
1121, 232 Mo. 166. 

Pa.—Barricklow v. Howard, 41 Pa.Co. 
33, 34. 

Tenn.—Hand v. Cole, 12 S.W. 922, 
923, 88 Tenn. 400, 405, 7 L.R.A. 96. 
Tex.—Miller v. State, 225 S.W. 379, 
381, 88 Tex.Cr. 69, 12 A.L.R. 597. 
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,26. U.S.—In re Plick. D.C.Ohio, 105 
P. 503, 505, 5 Am.Bankr.R. 465. 

Pa.—Barricklow v. Howard, 41 Pa. 
Co. 33, 34. 

Tex.—Miller v. State, 225 S.W. 379, 
381, 88 Tex.Cr. 69, 12 A.L.R. 597. 

27. Pa.—Barricklow v. Howard, 41 
Pa.Co. 33, 34. 

28. Cal.—People v. Howard, 160 P. 
697, 701, 31 Cal.App’ 358. 

29. N.Y.—Union Dime Sav. Inst. v. 
Neppert, 3 N.Y.S. 797, 799. 

30. Kan.—Chambers' v. King 
Wrought-Iron Bridge Mfy., 16 Kan. 
270, 276. 

N.Y.—McGoldrick v. Traphagen, 88 
N.Y. 334, 338. 

31. La.—State v. Charles E. Wer- 
muth Co., 147 So. 692, 693, 177 La. 
83. 

32. Hawaii.—Holloway v. Richard- 
son, 18 Hawaii 523, 525. 

33. D.C.—Chanock v. U. S., 267 P. 
612, 613, 50 App.D.C. 54, 11 A.L.R. 
799. 

34. La.—Salaun v. Consolidated Real- 
ty & Mfg. Co., 78 So. 974, 975, 143 
La. 593. 

35. U.S.—In re Brown, D.C.N.Y., 171 
P. 281. 

3Gl U.S.—Auffmordt v. Hedden, N. 
Y., 11 S.Ct. 103, 108, 137 U.S. 310, 
34 L.Ed. 674. 

37. Md.—Boston & A. R. Co. v. Mer- 
cantile Trust & Deposit Co., 34 A. 
778, 782, 82 Md. 635, 38 L.R.A. 97. 

38. Pa.—^Appeal of Walker, 144 A. 
288, 290, 294 Pa. 385—Maginnis V- 
Schlottman, 114 A. 782, 784, 271 Pa., 
305. 
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ney at law,^^ an employee delivering goods manu- 
factured and keeping a memorandum of the deliv- 
erj for a temporary purpose,^0 an engineer, al- 
though designated a “eoal clerk,”^^ an investigator, 
€ven though appointed as a ^‘field clerk,”^^ a New 
York buyer for stores doing business in Louisiana 
and Texas,a person employed to sell goods on 
commission,^^ a police surgeon,^^ a school teacher,^® 
a superintendent of a mine,^*^ a supervisor of con- 
struction,'^^ a teacher in a business school,^® a tel- 
egraph operator,50 a tradesman to whom raw mate- 
rials are given to be converted into manufactured 
articles,5i a trained accountant familiar with city 
afairs engaged for research work,52 ^ traveling 
salesman,53 a yard foreman,^^ or the medical staff 
or the board of visiting physicians of the Phila¬ 
delphia Hospital.55 The term “elerk,” as used in a 
particular connection, has been held equivalent to, 
or interchangeable or synonymous with, ^^agent,”56 

^^oard of Election Commissioners,”^? «eashier” see 
Cashier ante p 24 note 32, “secretary,’'58 and ''serv¬ 
ant-”5^ and has been eontrasted with, or distin- 

guished from, "agent,”00 «amanuensis,”0i «assist¬ 
ant” see Assistant 7 C J.S. p 15 note 13, "assistant 
clerk,”02 "broker” see the C.J.S. title Brokers § 3, 
"cashier” see Cashier ante p 24 note 33, "factoP^ 


see the C.J.S. title Factors § 1, also 25 C.J. p 343 

note 44, "laborer,”«3 "manager,”04 «publie acconnt- 
ant,”05 "salesman,”00 "secretary and superintend- 
ent,”07 "servant,”08 "stenographer” see the C.J.S. 
title Stenographers § 1, also 11 C.J. p 841 note 85 

[a], "traveling agent,”®^ "traveling salesman,”70 
and "workman.”'^^ 

-^Phrases in which term employed. 

Clerks of indictments. Officers attaehed to the 
Central criminal court in England, and to eaeh eir- 
cuit.'^2 

Clerks of records and writs. Officers formerly at- 
tached to the English court of chancery, whose du- 
ties consisted principally in sealing bilis of com- 
plaint and writs of execution, filing affidavits, keep- 
ing a record of suits, and certifying office eopies of 
pleadings and affidavits. They were three in num- 
ber, and the business was distributed among them 
according to the letters of the alphabet.*^^ 

Clerks of seats. In England, clerks of seats in 
the Principal registry of the probate division dis- 
eharge the duty of preparing and passing the grants 
of probate and letters of administration, under the 
supervision of the registrars.*^^ 


39. Md.—^Lewis v. Fisher, 30 A. 608, 
609, 80 Md. 139, 45 Am.S.R. 327. 26 
L.R.A. 278. 

4Q, }^.Y.—Sickles v. Mather, 20 

Wend. 72, 75, 32 Am.D. 521. 

41. Pa.—Appeal of Walker, 144 A. 
288, 290, 294 Pa. 385—Bedford v. 
Rosses, 129 A. 92, 93. 283 Pa. 345. 

42. Pa.—Appeal of Walker, 144 A. 
288, 289, 294 Pa. 385. 

43. XJ.S.—In re Goldman, D.C.La., 3 
F.Supp. 936, 938. 

44 . Pa.—Appeal of Walker, 144 A. 
288, 290, 294 Pa. 385—Muholland v. 
Wood, 31 A. 248, 249, 166 Pa. 486. 

45^ N.Y.—^People v. Board of Police, 
75 N.Y. 38, 41. 

46. Okl.—Grant County v. Gautier, 
73 P. 954. 957, 13 Okl. 194. 

47. Tenn.—Cocking v. Ward, Ch. 
App., 48 S.W. 287, 289. 

48. La.—Salaun v. Consolidated Real- 
ty & Mfg. Co., 78 So. 974, 975, 143 
La. 593. 


Cane Syrup Co., 120 So. 482, 483, 
10 La.App. 60; 

11 C.J. p 842 note 2 [a] (3), (6), (7). 

54. La.—Salaun'V. Consolidated Real- 
ty & Mfg. Co., 78 So. 974, 975, 143 
La. 593. 

55. Pa,—Commonwealth v. Fitler, 
23 A, 568, 572, 147 Pa. 288, 15 L. 
R,A. 205. 

56. La.—State v. Roubles, 9 So. 435, 
43 La.Ann. 200, 202, 26 Am.S.R. | 
179. 

“Clerk" as one of the many classes 
of agents see Agency 2 C.J.S. p 
1025 note 22. 

57. 111.—People v. Blankenburg, 215 
IlLApp. 506, 507. 


58^ N.D.—State v. Currie, 65 N.W.! 

858, 860,»3 N.D. 310. 

Tex—Mauritz v. Schwind, Civ.App., 
101 S.W.2d 1085, 1090, QUOting 


Corpus Juris. 

11 C.J. P 841 note 
note 18. 


87—56 C.J. P 1270 


59. La.—State v. Roubles, 9 So. 435, 
43 La.Ann. 200, 26 Am.S.R. 179. 


48^ XJ.S.—In re Estey, D.C.N.Y., 6 F. 
Supp. 570. 

50^ Y.—^People V. Bnnis, 7 N.Y.S. 

630, 631. 

51, N.Y.— People v. Burr, 41 How. 
Pr. 293, 297. 

5^ N.H.— Amyot v. Caron, 190 A. 

134, 136, 88 N.H. 394. 

53, La.— Feibleman v. Mississippi 


60. Mo,—State v. Sale, 132 S.W. 
1119, 1121, 232 Mo. 166. 

—Territory v. Maxwell, 2 N.M. 
250, 261. 

11 C.J. P 841 note 97 [a]. 

61. N.M.—Radcliffe v. Chaves, 110 
P. 699, 701, 15 N.M. 258. 

02. vt.—Charleston v. Lunenburgh, 
21 Vt 488, 490. 
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53 . Ga.—Tuten v. Cudahy Packing 
Co., 66 S.E. 249, 250, 133 Ga. 50.9— 
Oliver v. Maeon Hardware Co., 25 
S.E. 403, 404, 98 Ga. 249, 251, 58 
Am.S.R. 300—Ricks v. Redwine,' 73 
. Ga. 273, 275—Hinton v. Goode, 73 
Ga. 233, 234—Richardson v. Lang- 
ston, 68 Ga. 658, 659. 

Mass.—Crowell v. Cape Cod Ship 
Canal Co„ 46 N.E. 424, 425, 168 
Mass. 157. 

11 C.J. P 842 note 97 [d]. 

64. XJ.S.—In re Pacific Co-op. League 
Stores, C.C.A.Cal., 291 F. 759, 761. 

65. La.—State v. Charles E. Wer- 
muth Co., 147 So. 692, 693, 177 La. 
83. 

00, La.—^Feibleman v. - Mississippi 
Cane Syrup Co., 120 So. 482, 483, 
10 La.App. 60. 

67. XJ.S.—The Short Cut, D.C.Pa., 6 
F. 630, 631. 

08, XJ.S.—In re Goldman, D.C.La., 3 
F.Supp. 936, 938. 

60. La.—State v. Chapman, 35 La. 
Ann. 75, 77. 

70. XJ.S.—^In re Greenewald, D.C.Pa., 
99 P. 705, 3 Am.Bankr.R. 696. 

11 C.J. P 842 note 2 [a]. 

71. XJ.S.—In re Goldman Stores, D 
C.La., 3 F.Supp. 936, 938. 

72. Black L.D. 

73. Black L.D. 

1 74. Sweet L.D. 
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Ofher phrases: ^^Agent, attorney, clerk, or serv- 
“any clerk, apprentice, or servant,'^any 
fficer, agent, clerk or attorney at law or in fact,”*^*^ 
articled clerk,” see Article 6 C.J.S. p 777 note 56, 
assistant clerk,”78 ^^attestation of the clerk,”^^ 
chief clerk,'^clerk employed in a store or else- 
srhere,”^^ “clerk having ekarge of the doeketing and 
[ling of police records,”^^ “clerk of the chief engi- 
ieer,”S3 “clerk of the Corporation,“clerk of the 
ndividual ledger,”S5 “clerk or secretary to the chief 
•f police,”^® “clerk or servant,”^^ “clerk, servant, 
tr agent,”88 “clerk, treasurer, pr cashier,”89 “com- 
)etent clerk,”9® “conMential clerk,”9i “laborer . . . 
lerk, servant, nnrse, or other person,”^^ “lawyer^s 
ilerk” and “miner, mechanic, laborer, or elerk,”^8 
prepared by the clerk of the court,”84 “president, 
lirector, cashier, teller, clerk, or agent of any as- 
lociation,”^® “prineipal clerk,”^® “proper clerk, 
^regnlar clerk,8 and “workman, clerk, or serv- 
int;”99 also “clerks and other employees,”! “clerks 
imployed in stores,”^ “clerks, secretaries, and other 
>ersons of that kind,”8 “clerks, servants, and em- 


ployees,”^ “laborers, servants, clerks, and opera- 
tives,”^ “officers, clerks, and employees,”® “of snch 
clerka,”*^ “secretaries, clerks, and other agents of 
that kind,”8 “such other clerks as may be neces- 
sary,”^ “workmen, clerks, or servants,and “work- 
men, clerks, traveling or city salesmen, or serv- 
ants.”ii 

As an Adjective 

“Clerk” also has been used adjeetively in phrases, 
snch as: “As clerk hire,” “in lien of clerk hire,” 
and “in the nature of clerk hire.”^2 

0L£!RKSH1P. In old English practice, the art of 
drawing pleadings and entering them on record in 
Latin, in the ancient court hand; otherwise called 
“skill of pleading in actions at the common law.”i8 

As the period whieh must be spent ,by a law stu¬ 
dent in the office of a practicing attorney before ad- 
mission to the bar see the C.J.S. title Attorney and 
Client § 8. 

Phrase: “Regular clerkship.”!^ 


rs. D.C.~Chanock v. U. S., 267 F. 
612, 613, 50 App.D.C. 54, 11 A.L.R, 
799. 

“Cashier” inclnded 
Kan.—State v. Yeiter, 38 P. 320, 321, 
54 Kan. 277. 

?7. Tex.—Miller v. State, 225 S.W, 
379, 88 Tex.Cr. 69, 12 A.L.R. 597. 
rs, Vt.—Charleston v. Lunenhurgh, 
21 Vt. 488. 490. 

rs. Tex.—Mauritz v. Schwind, Civ. 
App., 101 S.W.2d 1085, 1089. 

50. U.S.—In re Pacific Co-op, League 
Stores, C.C.ACal.. 291 P, 759, 760. 

51. Pa.—Mulholland v. Wood, 31 A. 
248, 249, 166 Pa. 486. 

52. N.J.—Hayes v. Atlantic City, 
151 A. 210, 8 N.J.Misc. 607. 

<Stenographer ia. the detective hu- 
rean” distingnished 
V.J.—Hayes v. Atlantic City, supra. 

J3. Mass.—Crowell v. Cape Cod 
Ship Canal Co., 46 K.B. 424, 168 
Mass. 157. 

\4t, Mass,—Crowell v. Cape Cod Ship 
Canal Co., supra, 

S. Tenn.—Budd v. State, 3 Humphr. 
483, 489, 39 Am.D. 189. 

e. N.J.—Hayes v. Atlantic City, 151 
A. 210, 8 N.J.Misc. 607. 

Stenographer in the detective bn. 
reau” distinguished 
r.J.—Hayes v. Atlantic City, supra. 
7. Cal.—People v. Howard, 160 P. 
697, 701, 31 CaLApp. 358. 


N.T.—People v. Burr, 41 How.Pr. 293, 
297. 

88. N.H.-~State v. Barter, 68 N.H. 
604, 605. 

89. 111.—People V. Goss & Phillips 
Manufacturing Co., 99 111. 355, 361. 

90. Wis.—Tenney v. State, 27 Wis. 
387, 393. 

91. N.T.—People v. Gardiner, 53 N. 
T.S. 451, 453, 33 App.Div. 204, quot- 
ing Standard D. 

92. Okl.—Grant County v. Gautier, 
73 P. 954, 957, 13 Okl. 194. 

93. Pa,—Barricklow v. Howard, 41 
Pa.Co. 33, 34, 

94. “Clerk” in the generic sense 
"Manifestly in this sentence the 

Word ‘clerk’ is used in a generic 
sense and includes the recorder of 
the land court.”—Crawford v. Rolo- 
son, 149 N.E. 707, 709; 254 Mass. 163. 

95. U.S.—Cochran v. U. S., Colo., 15 
S.Ct, 628, 629, 157 U.S. 286, 39 L. 
Ed. 704. 

9& Idaho.—Harkness v. Utah Power 
& Light Co., 291 P. 1051, 1054, 49 
Idaho 756. 

97. 111.—Alton V. Middleton, 41 N.E. 

926, 928; 158 111. 442. 

50 C.J. p 723 note 81. 

93. N.Y.—People v. New York Fire 
Commissioners, 86 N.T. 149, 151, 
affirming 23 Hun 317. 

53 C.J. p 1170 note 3. 

99. U.S.—In re Brown, D.C.N.Y., 171 
F. 281. 

1. U.S.—Burnap v. U. S., Ct.Cl., 40 


S.Ct. 374, 376, 252 U.S. 512, 64 L. 
Ed. 692. 

2. Pa.—Barricklow v. Howard, 41 
Pa.Co. 33, 34. 

3. La.—Feibleman v. Mississippi 
Cane Syrup Co., 120 So. 482, 483, 
10 La.App. 60. 

4. Md.—Boston & A. R. Co. v. Mer- 
cantile Trust & Deposit Co., 34 
A. 778, 782, 82 Md. 535, 38 L.R.A. 
97—Lewis v. Fisher, 30 A. 608, 609, 
80 Md. 139, 45 Am.S.R. 327, 26 L.R. 
A. 278. 

5. Tenn.—Cocking v. Ward, Ch.App., 
48 S.W. 287, 289. 

6. Pa.—Commonwealth v. Fitler, 23 
A. 568, 572, 147 Pa. 288, 15 L.R.A. 
205. 

7. N.H.—^Amyot v. Caron, 190 A. 
134, 136, 88 N.H. 394. 

8. La.—Salaun v. Consolidated Real- 
ty & Mfg. Co., 78 So. 974, 975, 143 
La. 593. 

9. Pa.—Appeal of Walker, 144 A. 
288, 289, 294 Pa. 385. 

10. U.S.—In re Estey, D.C.N.Y., 6 F. 
Supp. 570—In re Baumblatt, D.C. 
Penn., 156 F. 422. 

11. U.S.—In re Goldman, D.C.La., 3 
F.Supp. 936, 937. 

12. Kan.—Barrett v. Board of Com’rs 
of Montgomery County, 201 P. 1098, 
1099, 109 Kan. 685. 

la Black L.D. 

14. N.J.—See Matter of Dunn, 43 N. 
J.Law 359, 360, 39 Am.R. 600. 
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This Title includes officers of civil tribunals authorized to perform clerical functions, with incidental 
judicial powers, whether designated as clerks, prothonotaries, or by other tities; appointment, qualifi- 
cation, tenure, and removal of such officers, and ex officio and de facto clerks of courts; and their rights, 
powers, duties, and liabilities. 
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1. DEFINITION, NATURE OP OFFICE, APPOINTMENT, QUALIFICATION, AND TENURE 


§ 1. Definition and Distinctions 

The cierk of a court is a minlsterial officer Intrusted 
with the duty of keeping its records, issulng its process, 
entering its Judgments and the like. The cierk has been 
distinguished from a master in chancery and from a re- 
ceiver of the court. 

A cierk of court is an officer of a court of jus- 
tice who has charge of the clerical part of its 
business, who keeps its records and seal, issues 
process, enters judgments and orders, gives certi- 
fied copies from the records and the like.^ While 


the cierk of a court belongs to the judicial as dis¬ 
tinguished from the executive or legislative branch 
of government,^ his office is essentially a ministerial 
one,^ and is in no way necessary to the existence 
of a court that is, while the cierk is an officer of 
the court,^ a public officer,^ and an “officer of the 
law’^'^ he is not a judicial officer,^ nor is he the 
court.9 In some jurisdictions, however, the cierk 
is regarded as an essential, constituent part of a 
court.^o Where the office is created or recognized 


1. IlL—People V. Brady, 114 N.E. 
25, 275 111. 261. 

Porto Rico.—Ex parte Piata, 22 Porto 
Rico 175. 

11 C.J. p 844 note 11, p 848 note 1. 

2. IlL—People v. Brady, 114 N.E. 
25, 275 111. 261. 

3. Mass.—Patrick v. Dunbar, 200 N. 
E. 896. 

N.Y.—People ex rei. Trost v. Bird, 
172 N.y.S. 412, 184 App.Div. 779— 
Mare V. Pinkard, 230 N.Y.S. 765, 
133 Misc. 83. 

Porto Rico.—Ex parte Piata, 22 Porto 
Rico 175. 

11 C.J. P 848 note 3. 

Acts nuder directio». 

“The cierk of the court is a mere 
ministerial officer, who can only act 
upon the direction of the court, and 
must find authority in the decision 
in order to enter judgment”—Mare 


V. Pinkard, 230 N.Y.S. 765, 766, 133 
Misc. 831 

Cierk of municipal court 
The cierk of the Municipal Court 
of New York City, Third Bistrict, is 
merely a ministerial officer, and is 
vested with no judicial functions. 
—People ex rei. Trost v. Bird, 172 
N.Y.S, 412, 184 App.Div. 779. 

4. Porto Rico.—^Ex parte Piata, 22 
Porto Rico 175. 

11 C.J. p 849 note 4. 

5. Cal,—McClung v. Johnson, 289 P. 
199, 106 Cal,App. 264. 

Colo.—People v. Luxford, 207 P. 477, 
71 Colo. 442. 

IU.—Toth V. Samuel PhilUpson & 
Co., 250 IlLApp. 247. 

Pa.—Commonwealth v. Smith, 96 Pa. 
Super. 31. 

11 C.J. p 849 note 5. 

XTot mere employee 
Cierk of justice’s court, empower- 
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ed to administer oaths, prepare 
bonds, etc., was an “officer,” not mere 
“employee.”—^McClung v. Johnson, 
289 P. 199,^106 CaLApp. 264. 
a Mass.—0’Connell v. Retirement 
Board of City of Boston, 150 N.E. 
2, 254 Mass. 404. 

Pa.—In re Beaver's Petition, 29 Pa. 
Dist 245. 

7. Tex.—Gordon v. State, 2 Tex.App. 
154, 158. 

8. Minn.—^Nelson Lumber Co. v. Mc- 
Kinnon, 63 N.W. 630, 61 Minn. 219. 

9. N.J.—^National Docks, etc., R. Co. 
V. United New Jersey R., etc., Co., 
28 A. 673, 52 N.J.Eq. 366, 370, af- 
firmed 30 A. 580, 581, 52 N.J.Eq. 552. 

11 C.J. p 849 note 8. 
la Okl.—^U. S. V. Warren, 71 P. 
685, 12 Okl. 350. 

Vt—In re Durant 12 A. 650, 60 Vt 
176. 

11 C.J. p 849 note 9. 
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by the constitution of the state, it is of course a 
constitutional office and the clerk is a constitu- 
tional officer;!! and where the office is created by 
statute, it is a statutory office.^^ clerks of par- 
ticular courts have been held to be state officers,^^ 
although the clerk of a couiity court is not a state 
officer,^'* and the clerks of some courts are county 
officers;^^ but the clerk of a police court is nei- 
ther a county nor a township officer,!^ the clerk of 
a municipal court has been held neither a county 
officer nor an officer of an inferior court,and 
where the clerk is‘a constitutional state officer, he 
is not a city officer.^^ Reference must be had to 
the constitutional and statutory provisions of the 
state, and the construction placed thereon by the 
courts, in order to determine what courts are re- 
ferred to when the expression '^office of clerk*' or 
^'clerk of court" is employed in a constitution, stat¬ 
ute, or contract.i^ 

Judge as clerk. Under constitutional or statutory 
provisions, a judge may also serve as clerk of his 

own court.20 

Master in chancery distinguished. While at an 
early date the duties which are now devolved on 
the master of chancery were performed by certain 


clerks of the court of, chancery,21 there is at pres- 
ent a ciear distinction between a master in chan¬ 
cery and a clerk of court,22 and where the two 
offices are combined in one,22 the office has a dual 

character.24 

The offices of receiver and clerk of court are 
distinet in their nature and functions;25 and a 
clerk of court is not, by virtue of his office, a re¬ 
ceiver of the court.20 

Ordinary as clerk. In some States an ordinary 
acts both as judge and as clerk.27 

Prothonotary. The chief or principal clerk of 
the court is sometimes called a prothonotary,28 and 
it has been said that a prothonotary is merely the 
clerk of the court.20 

§ 2. Creation and Abolition of Office 

a. Creation 

b. Abolition 

a. Creation 

The power to create a court ordinarily fnefudes the 
power to create the office of clerk therefor, and, in gen- 
eral, the creation of the office of clerk of court is a 
matter of statutory or constitutional provislon. 


11. N.Y.—Olmstead v. Meahl, 114 N. 
E. 393, 219 N.Y. 270, afRrming- Wil- 
cox V. Meahl, 160 N.Y.S. 708, 172 
App.Div. 263. 

11 C.J. p 849 note 10. 

12. U.S.—U. S. V. Oliphant, N.J., 230 
P. 1, 144 C.C.A, 299. 

13. N.Y.—Peo. V. Prendergast, 159 

N.Y.S. 574, 94 Misc.' 481—Olm- 

sted V. Meahl, 158 N.Y.S. 1029. 

11 C.J. p 849 note 12. 

14. Colo.—People v. Luxford, 207 P. 
477, 71 Colo. 442. 

15. Ala.—Osborn v, Henry, 76 So. 
119, 200 Ala. 353. 

N.Y.—Olmsted v. Meahl, 114 N.E. 393, 
219 N.Y. 270, affirmingTs Wilcox v. 
Meahl, 160 N.Y.S. 708, 172 App.Div. 
263. 

11 C.J. p 849 note 13. 

As officer of tT^o comities 

Where two counties are embraced 
in one chancery division, register is 
county officer of both counties, in 
view of character of primary Serv¬ 
ices to be rendered in each.—Osborn 
V. Henry, 76 So. IIP, 200 Ala. 353. 
Legislative designatioxi. 

In act of February 18, 1895, Acts 
1894-95, p. 884, reference “to the reg- 
ister of chancery court of Jefferson 
county” is legislative designation of 
that offleial as a county officer.—Os¬ 
born V. Henry, 76 So. 119, 200 Ala. 
353. 

16. Cal.—^Rowe v. Rose, 148 
26 CaLApp. 741 


17. Cal.—Simpson v. Payne, 251 P. 
324, 79 CaLApp. 780. 

18. N.Y.—Peo. V. Prendergast, 159 
N.Y.S. 574, 94 Misc. 481. 

19. Ga.—^Equitable Mfg. Co. v. Da- 
vis Co., 60 S.E. 262, 130 Ga. 67. 

Ky,—Kirkpatrick v. Brownfleld, 31 
S.W. 137, 97 Ky. 558, 17 Ky.L. 376, 
53 Am.S.R. 422, 29 L.R.A. 703. 
Mass.—^Atty.-Gen. v. Campbell, 78 N. 

E. 133, 191 Mass. 497. 

11 C.J. p 849 note 17. 

20. Ala.—State v. Torbert, 77 So. 37, 
200 Ala. 663—^Thomas v. State, 77 
So. 35, 200 Ala. 661. 

Ky.—Greenleaf v. Woods, 96 S.W. 

458, 123 Ky. 306. 29 Ky.L. 723. 

N.D.—State ex rei. Reese v. Mooney, 
255 N.W. 105, 64 N.D. 620. 

County judge 

Under constitutional amendment, 
in counties having population exceed- 
ing 6,000 and not exceeding 15,000, 
officer, elected as county judge, must 
“also” fili office of clerk of district 
! court.—State ex rei. Reese v. Mooney, 
255 N.W. 105, 64 N.D. 620. 

Palice judge, under some statutory 
provisions is clerk of his own court. 
—Greenleaf v. Woods, 96 S.W. 458, 
123 Ky. 306, 29 Ky.L. 723. 

Frobsite judge 

Under Code 1907 § 6698, probate 
judge of Hale county is clerk of 
county court of which he is also 
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judge; provision of Acts 1915 p 865 
§ 9 subs. 3, which makes clerk of, 
Circuit court ex officio clerk of coun¬ 
ty court, being limited to counties 
having more than twenty-six thou- 
sand and less than twenty-six thou- 
sand one hundred inhabitants.—State 
V. Torbert, 77 So. 37, 200 Ala. 663. 

21. Vt.—In re Durant, 12 A. 650, 60 
Vt. 176, 182. 

11 C.J. p 849 note 18. 

22. Tenn.—Morrow v. Sneed, 114 S. 
W. 201, 121 Tenn. 173. 

11 C.J. p 849 note 19. 

23. Tenn.—^Waters v. Carroll, 9 
Yerg. 102. 

24w Tenn.—Morrow v. Sneed, 114 S. 
W. 201, 121 Tenn. 173. 

25. N.C.—Rogers v. Odom, 86 N.C. 
432. 

Tenn.—Waters v. Carroll, 9 Yerg. 

102 . 

26. 111.—Hammer v. Kaufman, 39 
111. 87. 

N.C.—Kerr v. Brandon, 84 N.C. 128. 

27. Ga.—State v. Henderson, 48 S. 
E. 334, 120 Ga. 780. 

11 C.J. p 849 note 24. 

28. N.Y.—Trebilcox v. McAlpine, 46 
Hun 469, 11 N.Y.St 847, citing 
Webster D. 

11 C.J. p 848 note 1 [b]—50 C.J. P 
826 note 63. 

29. Pa.—Root V. Root, 16 Pa.Dist. 
675, 10 North. 344. 
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Matters regardiiig the creation of the office of 
clerk of court usually depend on constitutional 
and statutory provisions.^O Authority to establish 
a court necessarily includes the power to provide 
for a clerk and to define his duties;^i and the fact 
that the clerk of another court has been for several 
years allowed to perform the duties and receive 
the emoluments incident to the clerkship of a new- 
ly established court will not deprive the legislature 
of power to establish a separate office of clerk of 
the latter court, with the necessary eflfect of depriv- 
ing the clerk of the other court of the power to 
discharge the duties of the new office on account 
of a constitutional prohibition against one person 
holding two offices.32 However, a statute creating 
a new court which provides that the clerk of a 
certain existing court shall perform the duties of 
clerk of the new court simply imposes additional 
duties on the clerk of the existing court and does 
not create a new office,at least where no com- 
pensation is provided,^^ although it has also been 
held that a statute authorizing the clerk of one 
court to perform certain duties of the clerk of an¬ 
other court violates constitutional provisions for- 
bidding more than one clerk for the second court.^® 
The title of the position is not controlling in deter- 
mining the validity of a statute creating a posi¬ 
tion involving performance of clerical duties for a 
court.2^ Where a territory is admitted as a state, 
the status of a clerk under the state government 
may be allowed to remain temporarily the same as 
it was under the territorial government.^7 

Clerk of justice^s court . In some States the law 
has created no such office as that of a clerk of a 


justice of the peace,^^ but in some other States the 
contrary is, or has been true, as to justices^ courts 
in particular cities.^^ 

As dependent on population of county. Where, 
by statute, the existence of the office depends on 
the population of the county, the fact that the coun¬ 
ty attains the required population does not author- 
ize an immediate election, but the office is to be 
filled at the next regular election but it has 
been held that a county whose population has 
reached the required number more than thirty days 
before a general election can elect a clerk, notwith- 
standing the fact that the population was less when 
the last census was taken.^i A statute, providing 
that, subject to the county commissioners' approval, 
the county judge may appoint a clerk in a county 
having a certain population if in their judgment 
the public interest requires such appointment, is 
permissive merely.'^^ 

Where the clerk’s right to hold office depends on 
the population of the county, the burden is on him 
to prove its sufficiency in quo warranto proceedings 
to oust him.^^ 

b. Abolition 

On abolition of a court the office of clerk appurtenant 
thereto is ordinarily also abolished. Clerkships created 
by constitution may not be abolished by statute. 

Where a court is abolished the office of clerk 
falis with it;^^ and so, where by statute the juris- 
diction of one court is transferred to another, the 
clerk of the former ceases to have any official pow- 
ers;^^ and the clerk of the court to which the ju- 
risdiction is transferred usually succeeds to the 


30. Cal.—People v. Durick, 20 Cal. 
94. 

11 C.J. p 850 note 26. 

CaxLstmction of particular statutory 
provisions 

Gen.Acts 1915 p 865 § 9 subd 3, 
providing that clerk of Circuit court 
shall be ex officio clerk of county 
court, applies only to counties having 
population of more than twenty-six 
thousand and less than twenty-six 
thousand one hundred inhabitants, 
all other counties, not otherwise ex- 
cepted, being governed by Code pro¬ 
visions as to clerical duties and 
fimctions of county court.—Thomas 
V. State, 77 So. 35, 200 Ala, 661. 

31. Mo.—Ex p. Kiburg, 10 Mo.App. 
442. 

Mnnicipal court 

Aufthority by force of constitution¬ 
al provisions to establish municipal 
courts confers upon the municipal 
Corporation the incidental power to 
provide for a clerk for the court and 
to define his duties.—^Bx p. Kiburg, 
supra. 


32. N.C,—White v. Murray, 35 S.E. j 
256, 126 N.C. 153. 

33. Tex.—Carter v. "Missouri, etc., R. 
Co., 157 S.W. 1169, 106 Tex. 137. 

34. Tenn,—Hodge v. State, 188 S.W^i^ 
203, 135 Tenn. 525. 

35. Ky,—^Neutzel v. Williams, 230 

S. W. 942, 191 Ky. 351. 

36. N.T.—Devoy v. Craig, 131 N.B. 
884, 231 N.Y. 186, afflrming 187 N. 

T. S, 478, 196 App.Div. 667. 

«‘General clerk of the Supreme Court” 
That person appointed under L. 
1878 c 21, to perform clerical duties 
in supreme court in Kings county 
and such duties as may be prescrib- 
ed in the absence of county clerk, is 
given title of “general clerk of Su¬ 
preme Court,” is not controlling in 
determinlng whether creation of po¬ 
sition faivaded constitutional right of 
county clerk to be clerk of supreme 
court.—^Devoy v. Craig, 131 N.E. 
884, 231 N.T. 186, affirming 187 N.T. 
S. 478, 196 App,Div, 667. 
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37. Okl.—Baker v. Newton, 112 P. 
1034, 27 Okl. 436. 

38. Ga—Park v. Callaway, 57 S.E. 
229, 128 Ga. 119. 

11 C.J. p 850 note 33. 

39. Mich.—Seabury v. Wayne Coun¬ 
ty, 55 N.W. 456, 96 Mich. 46. 

N.Y.—People v. Van Wart, 55 N.T.S. 
68, 25 Misc. 215, affirmed, 55 N.Y. 
S. 522, 36 App.Div. 518, affirmed 
53 N.E. 1130, 158 N.Y. 720. 

11 C.J. p 850 note 34. 

40. Va.—Watkins v. Venable, 39 S. 
E. 147, 99 Va 440. 

11 C.J. p 850 note 35. " 

41. Neb.—State v. Long, 23 N.W. 
337, 17 Neb. 502. 

42. Okl.—Stcwart v. State, 105 P. 
374, 8 Okl.Cr. 618. 

11 C.J. p 850 note 37. 

43. Neb.—State v. Davis, 92 N.W. 
740, 66 Neb. 333. 

44. Pa—Prench v. Com., 78 Pa 339. 
11 C.J. p 860 note 89. 

45. Wash.T.—Boyer v. Fowler, 1 
Wash.T. 101. 
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powers, duties, emoluments, and liabilities of the 
clerk of the superseded court;'^® but the rule that 
repeals by implication are not favored applies to 
statutes claimed to have impliedly abolished the 
office of clerk.'^'^ Furthermore, if the office of clerk 
was created by the constitution, the legislature may 
not abolish it,'^^ where it has not been abolished by 
the adoption of amendments to the constitution. 

A constitutional provision entitling a county to two 
clerks is not violated by a statute enacted by a leg¬ 
islature which erroneously assumed that the coun¬ 
ty was entitled to only one clerk but which did not 
carry its error into the statute.^O 

§ 3. Appointment or Election 

The appointment or election of clerks of court is or- 
dinarily governed by statutory or constitutional provi- 
sions, and In compliance therewith the clerk may be 
elected by the people or appointed. 

« 

Particular constitutional and statutory provisions 
control the appointment or election of clerks of 
court.^^ 

In the absence of anything to the contrary in the 
constitution, the subject may properly be regulated 
by the legislature,but where. the constitution it- 
self provides a method, that governs, and a stat¬ 
ute attempting to provide a different method is 
void.53 Sometimes it is provided that a clerk of 
one court shall be clerk of another court, and stat¬ 
utes of this character are not violative of constitu¬ 
tional provisions relating to the election of clerks 
of courts,^^ but when not so provided by law, a 
clerk of one court is not the clerk of another 

court.55 

Where the time of holding elections for the office 


of clerk of court is not prescribed by the organic 
law, the legislature may properly regulate such 
matter.^® 

Appointment by judge or court. Under some 
statutes a judge is authorized" within the limits of 
his discretion to appoint a clerk of court,^'^ and it 
has been held that a chancellor appointed pro tem¬ 
pore may himself appoint a clerk of court.^S 
Where the court is empowered by the constitution 
to make the appointment, the act is deemed that 
of the court and not that of the individuals com- 
prising the court and after the appointment has 
been made the power cannot be resumed or again 
exercised until a vacancy shall regularly occur,®^ 
and such appointment is not affected by any subse- 
quent change in the number of persons composing 
that court.®^ However, before the person appoint¬ 
ed has qualified, it has been held that the appoint¬ 
ment may be rescinded and another person appoint- 

ed.62 

Where election by the people is required by the 
constitution, the power to appoint such officers can¬ 
not be conferred by the legislature on the govef- 
nor;®3 nor can it be properly provided that, on 
ouster of the clerk for bribery in the election, the 
next highest candidate may have judgment for the 
office.®^ Likewise, where, under the law, the of¬ 
fice of clerk of a particular court is to be filled by 
election, the judge of such court has no authority 
to fili the office by appointment. 

Where a judge acts as his own clerk, he may 
empower another to act in his stead, without any 
order entered of record.®^ Some statutes author- 
izing probate judges to appoint Clerks are regard- 


46. 111.—^Adams v. Cutrigrht, 53 111. 
361—Hague v. Porter, 45 111. 318— 
People V. Thurber, 13 111. 554. 

47. U.S.—In re Mason, C.C.Iowa, 85 
F. 145. 

48. Nev.—State v. Douglass, 110 P. 
177, 33 Nev. 82. 

11 C.J. p 850 note 43. 

49. Nev.—State v. La Grave, 48 P. 
193, 674, 23 Nev. 373. 

11 C.J. p 851 note 44. 

50. Ark.—Pryor v. Murphy, 96 S.W. 
445, 80 Ark. 150. 

11 C.J. p 851 note 45. 

51. N.T.—Devoy v. Craig, 187 N.T. 
S. 478, 196 App.Div.’ 567, affirmed 
131 N.E. 884, 231 N.Y. 186. 

11 C.J. p 851 notes 46-47.' 

52. Tenn.—Hodge v. State, 188 S.W. 
203, 135 Tenn. 525. 

11 C.J. P 851 note 48. 

Sa Minn.—State v. Berg, 157 N.W. 
652. 

11 C.J. P 851 note 49. 


54. Tenn.—Hodge v. State, 188 S.W. 
203, 135 Tenn.-525. 

11 C.J. p 851 note 51. 

55. Ala.—State v. Hasty, 63 So. 559, 
184 Ala. 121, 50 L..R.A.,N.S., 553, 
Ann.Cas.l916B 703. 

11 C.J. p 851 note 53. 

56. .S.C.—Cannon v. Sligh, 169 S.E. 
712, 170 S.C. 45. 

57. N.J.—Horowitz v. Civil Service 
Commission, 170 A. 639, 12 N.J. 
Misc. 190, afSrmed 171 A. 779, 112 
N.J.Law 499. 

N.Y,—Devoy v. Craig, 187 N.Y.S. 478, 
196 App.Div. 567, affirmed 131 N.E. 
884, 231 N.Y. 186. 

Abuse of discretion not sbiown 
District court judge did not abuse 
discretion in appointing former dis¬ 
trict court clerk from civil service 
eligible list to succeed himself, 
where he had highest standing, and 
second highest applicant on eligible 
list, a war veteran, was claimed to 

1214 


be incompetent—Horowitz v. Civil 
Service Commission, 170 A. 639, 12 
N.J.Misc. 190, affirmed 171 A. 779, 
112 N.J.Law 499. 

sa Tenn.—Gold v. Pite, 2 Baxt. 237. 

59. Hawaii.—Matter of Pringle, 22 
Hawaii 557. 

111.—People v. Mobley, 2 HI. 215. 
Ohio.—State v. Este, 7 Ohio 135. 

11 C.J. p 851 note 54. 

60. 111.—People v. Mobley, 2 111. 215. 

61. Tex.—In re Supreme Ct. Clerk- 
ship, 40 Tex. 1. 

62. Ohio.—State v. Este, 7 Ohio 135. 
11 C.J. p 851 note 57. 

63. Mass.—In re Opinion of Jus- 
tices, 117 Mass. 603. 

64. Mo.—State v. Towns, 54 S.W. 
552, 153 Mo. 91. 

65. Okl.—Matney v. King, 93 P. 737, 
20 Okl. 22. 

66. Ky.—^Daniels v. Diis, 4 Ky.L. 
836. 
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ed as permissive only and to leave it optional with 
the judges of probate as to whether they shall or 
shall not make appointments.^*^ 

Appointment by de facto coiirt or judge. Since 
the acts of a de facto officer are valid, it follows 
that the appointment of a clerk by a court or judge 
de facto, acting under color of office, is valid and 
constitutes such clerk an officer de jure.®^ There- 
fore, the subsequent appointment by the judge de 
jure of a clerk does not make the latter an officer 
de jure, and the first appointee cannot be ousted 
by him;®^ but it has been held in one jurisdic- 
tion that if quo warranto is instituted by a clerk 
to establish his rights to the. office, he cannot re- 
cover on proof of title to the office derived from an 
appointment by a de facto judge.'^^ The validity of 
an appointment by a de facto court or judge can¬ 
not be questioned collaterally.^i Where a provi- 
sional government was not a de facto government, 
the official acts of a person appointed thereby coun- 
ty court clerk are not valid for any purpose.'^^ 

Questions concerning vacancies are treated in § 
7 infra. 

§ 4« Eligibility and Qualification 

a. Eligibility 

b. Qualification 

. a. Eligibility 

Eligibility to the office of clerk of court is largely a 
matter of statutory and constitutional provision. Con- 
viction of misconduct in office renders the incumbent in- 
eligible. 

The question of eligibility to the office of clerk 
of court depends on the same principies that apply 
to other public officers, that is, it is largely a ques¬ 
tion of construction of constitutional and statutory 


requirements relating to officers generally and such 
specific provisions as may exist relative to the office 
of clerk, and it is usually required that the clerk 
shall be a resident of the county or judicial dis- 
trict in which he acts."^4 Conviction for misconduct 
in office renders a clerk of court ineligible to hold 
office for the remainder of the term for which he 

was elected.'^^ 

Where the matter of eligibility to the office of 
clerk of court is controlled by constitutional man¬ 
date, the legislature may not add a disability unpro- 
vided for by the constitution.76 

Women. It has been held that at common law 
and in the absence of an enabling act or constitu¬ 
tional provision, a woman is ineligible to the office 
of clerk of court,77 although other authority holds 
that a woman is eligibie to the office in the absence 
of a constitutional or statutory provision requiring 
the clerk to be a male.78 

b. Qualification 

(1) In general 

(2) Bond 

(1) In General 

statutory and constitutional provisions controi the 
matter of a clerk of courfs qualification, and In the ab¬ 
sence of express requlrement he need not produce his 
commission before qualifying. 

Matters relating to the qualification and induc- 
tion into office of clerks of courts depend for the 
most part on particular constitutional or statutory 
provisions.’^^ A proper offer to qualify should not 
be refused.^® 

Commission, In the absence of a statute requir¬ 
ing it, the clerk need not produce his commission 
before he will be allowed to qualify.^i 


©7. Idaho.-—Ada County v. Eyals, 39 
P. 556, 4 Idaho 365. 

OkL—Walton v. Williams, 49 P. 1022, 
5 Okl. 642. 

©a. N.C.—People v. Staton, 73 N.C. 

546, 21 Am.R. 479. 

Ohio.—State v. Alliiig, 12 Ohio 16. 
Tenn.—Turney v. Dibrell, 3 Baxt. 
235. 

6». N.C.—Norfleet v. Staton, 73 N.C. 
546, 21 Am.R. 479. 

70. N.Y.—^People v. Anthony, 6 Hun 
142. 

11 C.J. p 852 note 65. 

71. N.C.—Culver v. Bggers, 63 N.C. 
630. 

72. Ky.—Simpson v. Iroving, 3 Bush 
458, 96 Am.D. 252. 

73. Ky.—^Kirkpatrick v. Browndeld, 


31 S.W. 137, 97 Ky. 558, 17 Ky.L. 
376, 53 Am.S,R. 422,. 29 KR.A. 703. 
11 C.J. p 855 note 4. 

74. Ga,—McGill v. Slmmons, 157 S. 
E. 273, 172 Ga. 127. 

11 C.J. p 855 note 10. 

“Qualified voter” 

Resident of county for requisite 
time paying taxes six months before 
general election was “qualified vot¬ 
er” eligible to election as clerk of 
superior court at special election 
held less than six months after pay¬ 
ing taxes.—^McGill v. Simmons, 157 
S.B. 273, 172 Ga. 127. 

75. Ga.—^McClellan v. Pearson, 136 
S.B. 429, 163 Ga. 492. 

Neb.—State v. Farley, 243 N.W. 867, 
123 Neb. 687. 

BSisappropxia-tion, of fimds 
Ga.—^McClellan v. Pearson, 136 S.B. 
429, 163 Ga. 492. 
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70. S.C.—State v. Williams, 20 S.C. 

12 . 

77. Pa.—^In re Beaver’s Petition, 291 
Pa.Dist. 245. 

7& Mo.—Crow V. Hostetter, 39 S.W. 
270, 137 Mo. 636, 59 Am.S.R. 515, 
38 L.R.A. 208. 

Okl.—Giliiiand v. Whittle, 127 P. 698, 
33 Okl. 708. 

11 C.J. p 855 note 6. 

79. Ky.—^Kirkpatrick v. Brownfield, 
31 S.W. 137, 97 Ky. 558, 17 Ky.L. 
376, 53 Am.S.R. 422, 29 L.R.A. 703. 

1 La.—State v. Pahey, 35 Lia.Ann. 9. 

11 C.J. p 855 note 9. 

80. Ky.—^Matter of Jones, 6 Ky.L. 
638. 

11 C:J. p 855 note' 11. 

81. Ky.—^Newcum v. Kirtiey, 1,3 B. 
Mon. 515. 

11 C.J. p 867 bote 33. 
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(2) Bond 

Clerks of courts are ordmarlly required to glve bonds, 
which shouid be executed in the manner and form pre- 
scribed by statute, although a substantia! compliance ts 
sufficient. 

A usual statutory requirement is that before en- 
tering on the discharge of his duties the clerk shall 
give an official bond,^^ it seems that a clerk 
may be required to give bond and security for the 
faithful performance of his official duties even by 
a statute enacted after he came into office.^^ At 
any rate, a bond voluntarily given by him before 
the statute requiring it became effective is a valid 
and binding obligation.^^ Some statutes relating to 
the appointment of a clerk pro tempore do not re¬ 
quire the giving of a bond and it has been held 
that where a clerk is appointed in vacation he has 
the whole of the next term of court to give the 
bond required by law.^® 

Form and sufficiency, The statutes generally 
prescribe the substance and sometimes the form of 
the bond which is required to be given by a clerk 
of court before entering on the duties of his of- 
fice.^*^ To be sufficient as a statutory bond, the 
bond given must be executed^^ and conditioned sub- 
stantially as required by statute but a mere devi- 
ation from the phraseology of the statute will not 
destroy its force and effect as a statutory obliga- 
tion,^^ nor does surplusage deprive it of its char¬ 
acter as a statutory bond so far as it embodies stat¬ 
utory conditions neither does a slight omission 
which can be supplied by construction render the 
bond void,92 nor does such omission make it other 
than the statutory bond,^^ It has also been held 
that a mere irregularity, such as the fact that the 


bond runs to ^'the people” of the state or county, 
does not render it void;^^ and that delay in the 
approval of the bond does not deprive the clerk 
of his right to the office where the delay is not due 
to his fault.^5 In accordance with w^ell settled 
principies a bond valid as a common-law obligation 
is sufficient, although not in the statutory form.^® 
However, a bond is wholly void where the obligor 
is also named as one of the obligees.^'^ 

Approval hy court. It has been held that a coun¬ 
ty court may postpone the hearing for approval of 
a court clerk's bond, and retains jurisdiction to ap- 
.prove the bond after the time set by statute.98 

Filing and recording. The official bond of a 
clerk of court shouid be filed in accordance with 
applicable statutory requirements.^® 

While a clerk of court’s bond shouid be recorded, 
failure to record the same does not necessarily pre- 
clude a recovery thereon.^ 

New or additional bond. Some statutes require 
or provide for the giving of a new or additional 
bond by a clerk of court under certain circumstanc- 
es; and where such a statute contemplates that the 
new bond shall be ordered by the court, a bond filed 
without any order by the court is void.^ A statute 
making county clerks ex offico clerks of the district 
courts has been construed not to require that they 
shouid give other and additional bonds for the dis- 
charge of their duties as clerks of such courts.^ 

Lien of sureties on fees. The official fees of a 
clerk belong to his estate, like other property, and 
the sureties on his official bond have no lien on 
them for their indemnity, nor right of priority over 
other creditors.^ 


82. Colo.—Suilivan v. People, 64 P. 
1049, 16 Colo.App. 303. 

83. Va.—In re Dance, 5 Munf. 349, 
19 Va. 349. 

11 C.J. p 855 note 13. 

84. Okl.—^Ahsmuhs v. Bowyer, 135 
P. 413, 39 Okl. 376, 50 L.R.A.,N.S.. 
1060 and note. 

85. Mass.—Com. v. Gay, 26 N.E. 571, 
352, 153 Mass. 211. 

86 . Va.—^Dew ■ v. Judges Sweet 
Springs Dist. Ct., 3 Hen. & M. 1, 13 
Va. 1, 3 Am.D. 639. 

87. Porm of sufficient 1}03id 

Colo.—Cooper v. People, 63 P. 314, 
28 Colo. 87. 

88 L Colo.—Cooper v. People, supra. 
11 C.J. p 856 note 19. 

89. Ga.—Terrell v. McLean, 61 S.E. 
485, 130 Ga. 633. 

11 C.J. p 856 note 20. j 

98. 111.—People v. McGrath, 117 N. I 


E. 74, 279 111. 550, reversing 204 
111. App. 169. 

11 C.J. p 856 note 21. 

91. U.S.—-U. S. V. Ambrose, C.C., 2 

P. 552. 

Wis.—Milwaukee v. U. S. Fidelity, 
etc., Co., 129 N.W. 786, 144 Wis. 
603. 

11 C.J. p 856 note 22. 

99. Colo.—Cooper v. People, 63 P. 

314, 28 Colo. 87. 

11 C.J. p 856 note 23. 

93. 111.—^People v. Barnwell, 41 111. 
App. 617. 

11 C.J. p 856 note,24. 

94. Neb.—Toncray v. Dodge County, 
51 N.W. 235, 33 Neb, 802. 

11 C.J. p 856 note 25. 

95. N.C.—^Buckman v. Beaufort, 80 
N.C. 121. 

11 C.J. p 856 note 26. 

96. Mich.—City of Grand Rapids v. 
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Krakowski, 174 N.W. 201, 207 Mich. 
483. 

11 C.J. p 857 note 27. 

97. N.C.—Cumberland v. Armstrong, 
14 N.C. 284. 

11 C.J. p 857 note 28. 

98. Ky.—Commonwealth v, Platt, 
292 S.W. 785, 219 Ky. 185. 

99. Colo.—Board of Com'rs of Rio 
Grande County v. Von Bernuth, 245 
P. 490, 79 Colo. 800. 

1. N.C.—State v. Martin, 118 S.B. 
914, 186 N.C. 127, modified in other 
respects Liee v. Martin, 123 S.E. 
631. 

2. Colo.—Sullivan v. People, 64 P. 
1049, 16 C 0 I 0 .APP. 303. 

11 C.J. p 857 note 81. 

3. Neb.—^People v. McCallum, 1 Neb. 
182'. 

4. Tenn.—Steger v. Prizzell, 2 Tenn. 
Ch. 369. 

Ala.—Cook V. State, 8 So. 686, 91 Ala. 
53. 
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§ 5. De Facto Officers 

One exercising the functions of clerk of court undep 
a mere color of right is a de facto clerk and his acts may 
not be questioned coliaterally. 

A person who, although not the lawful clerk, yet 
exercises the functions of the office under color of 
right is an officer de facto.® The acts of a clerk 
de facto are valid as to the public and third persons, 
and cannot be questioned coliaterally.® 

§ 6. Title to, and Possession of, Office 

Titie to the office of clerk of court shouid be deter- 
mlned by an appropriate proceeding, such as quo war- 
ranto, and prima facie title may confer the right to pos¬ 
session pending a contest. 

Pending a contest for the office a prima facie title 
gives ^ right of possession.*^ The question of title 
must be determined by some appropriate proceed¬ 
ing,^ the usual one being quo warranto.^ It has 
been held unnecessary for ^ the incumbent of the 
office of clerk to contest before the election offi- 
cials an alleged illegal election as a prerequisite to 
bringing injunction proceedings.^® The title to the 
office of the clerk of court cannot be coliaterally at- 
tacked.^1 

Clerks of court departments. Where a court is 
divided into departments each constituting a sepa¬ 
rate court, the clerk of each department is regarded 
as the clerk of that court.^^ 

§ 7* Term of Office, Vacancy, and Holding 
Over 

a. Term of office in general 


b. Vacancy 

c. Holding over 

a. Term of Office in General 

The term of office of a clerk of court fs ordinarlly 
fixed by constitutional or statutory prcvision, although it 
is subject to be cut down by changes in the law or by vio- 
lation of the impiied condition of good conduct in office. 

Generally speaking, constitutional or statutory 
provisions controi a clerk of court^s term of office, 
as with respect to its commencement, duration, and 
other matters.12 If the time for the commencement 
of the term is prescribed by the constitution or stat- 
utes, the clerk may not be inducted into office until 
such time arrives.^^ While it is held in some 
jurisdictions that, where the constitution fixes no 
limit to the duration of the term, the appointee 
holds ad libitum until the legislature prescribes a 
limit to his tenure,!® in others the general rule that, 
where the tenure of office is not prescribed by law, 
the term continues during the pleasure of the a,p- 
pointing power is applied.^® Statutes relating to 
the term of office of a clerk of court must not vio¬ 
late constitutional provisions and where the 
term is fixed by constitutional provision the legis¬ 
lature has no power to alter it,^® although in the 
absence of a constitutional provision clearly pro- 
tecting an incumbent clerk of court, his term may 
be shortened or ended at once by act of the legis¬ 
lature but, even if the power to change the 
clerk’s term of office belongs to the legislature, it 
cannot be effected by ambiguous, uncertain legisla- 
tion.20 Where the term of office for which the 
clerk may be appointed by the judge is fixed, his 
term may continue after that of the judge has ex- 
pired.21 


5. Ky.—Taylor v. Com., 3 J.J.Marsh, 
401. 

N.C.—Threadgill v. Carolina Cent, R. 

Co., 73 N.C. 178. 

11 C.J. p 854 note 94. 

De facto character held not shown 
Ark.—Dougherty v. Garner, 275 S.W. 
706, 169 Ark. 368. 

6 . Ala.—^Conner v. State, 102 So. 809, 
212 Ala. 360. 

11 C.J. p 854 notes 95, 96. i 

Validity of decree 

Ala.—Conner v. State, supra. 

7. Okl.—Matney v. King, 93 P. 737, 
20 Okl. 22. 

11 C.J. p 854 note 97. 

8 . U.S.—U. S. V. Harsha, Mich., 66 
P. 953, 6 C.C.A. 178. 

11 C.J. p 854 note 98. 

9. Ark.—Rhodes v. Driver, 65 S.W. 
106, 69 Ark. 606, 86 Am.S.R. 215. 

N.C.—Swain v. McRae, 80 N.C. 111— 
Ex p. Daughtry, 28 N.C. 156. 

11 C.J. p 854 note 99. 

14C.J.S.-77 


10 - S.C.—Cannon v. Sligh, 169 S.E. I 
712, 170 S.C. 45. 

Dispute respecting len^h of term 
Incumbent of office of clerk of! 
court claiming right to hold office for 
additional two years, and therefore 
declining to enter primary and bring¬ 
ing action for injunction to prevent 
holding of primary, was not required 
to contest or protest, before the elec¬ 
tion officials, nomination or election 
of candidate.—Cannon v. Sligh, 169 
S.E. 712, 170 S.C. 45. i 
11. U.S.—U. S. V. Harsha, Mich., 66 
F. 953, 6 C.C.A. 178. 

La.—State v. Lawson, 66 So. 769, 136 
La. 172. 

19. Cal.—Union Bank & Trust Co. of 
Los Angeles v. L»os Angeles Coun- 
ty, 38 P.2d 442, 2 Cal.App.2d 600. 

13. Ala.—^Batson v. State, 89 So. 
600, 206 Ala. 317. 

Ga.—Ex parte Camden County, 

Charlt. 191. 

Ind.—Enmeier v. Blaize, 181 N.E. 1, 
203 Ind. 476. 
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R.I.—Gorham v, Robinson, 186 A. 
832. 

11 C.J. p 857 note 34. 

14. Ohio.—State v. Bader, 50 N.E. 
813, 58 Ohio St. 384. 

15. 111.—People V. Mobley, 2 111. 216. 
11 C.J. p 857 note 36. 

10 . Hawaii.—^Matter of Pringle, 22 
Hawaii 557. 

11 C.J. p 857 note 38. 

17. Ohio.—State v. Hali, 65 N.E. 
1019, 67 Ohio St. 303. 

11 C.J. p 857 note 39. 

18. S.C.—Cannon v. Sligh, 169 S.E. 
712, 170 S.C. 45. 

11 C.J. P 857 note 40. 

19. R.I.—Gorham v. Robinson, 186 
A. 832. 

20 . Ind.—Taylor v. State, 80 N.E. 
849, 168 Ind. 294. 

11 C.J. p 857 note 41. 

21. N.T.—People v. Leask, 6 Baly 
I 517, affirmed 67 N.T. 521. 

1 11 C.J. p 858 note 42. 
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Expiration of term of office. Electiori or ap- 
pointment of a clerk of court for a specified term 
does not vest in him an absolute tenure for such 
term, but his term is subject to be cut down by a 
change in the law and is subject to the condition 
that he conduct his office properly .22 A clerk's 
term of office may expire by death, resignation, or 
removal, as well as by the expiration of the stat- 
utory period for which he was elected.^S 

One duly appointed clerk of a county court re- 
mains the de jure clerk thereof despite the enact- 
ment of an invalid statute purporting to abolish 
such court and an attempted appointment of an- 
other as clerk of the court which was to replace 
such county court under the terms of the invalid 

statute.24 

b. Vacancy 

(1) In general 

(2) Existence of vacancy 

(3) The commission 

(4) Appointment to fili future vacancy 

(1) In General 

In the absence of provfsions of organic law regulatlng 
such matters, the legislature may prescribe the method 
of filllng vacancies in the office of clerk of court and the 
term. Vacancies shouid be flded In the manner pre- 
scribed by law. 

In the absence of a constitutional provision on 
the subject, the legislature may prescribe the meth¬ 
od of filling a vacancy in the office of clerk of 
court,and a vacancy in the office of clerk of 
court must be filled in the manner prescribed by 
law.26 Sometimes it is required to be filled by 
election^^ and sometimes by appointment,^^ and no 
matter what method is prescribed the court or 
judge usually has power, both under statute and 
otherwise, to appoint a clerk pro tempore to per- 
form the duties of the office until the vacancy can 
be regularly filled,or he may exercise the duties 


of the office himself until an appointment to fili the 
vacancy is made.^^ A statute authorizing the court 
to make a temporary appointment until the office 
can be filled by election is within the power of the 
legislature.^! There is authority, both statutory 
and otherwise, for the appointment of a clerk pro 
tempore on the disqualification of the regular 
clerk and where the same person is clerk of two 
courts a statute of this kind applies in the event 
of his disqualification in either or both capacities.^^ 
Where it appears that a certain person acted as 
clerk pro tempore, the presumption is that he was 
appointed under the circumstances and in the man¬ 
ner provided for by statute but where, although 
the case is one making such an appointment neces- 
sary to the validity of the proceedings in question, 
the record is silent, such silence of the record on 
that point indicates that one was not appointed 
rather than that one was.^5 The power of a clerk 
pro tempore necessarily ceases when the clerk re¬ 
sumes his duty; and without a reappointment the 
clerk pro tempore cannot act as such in the absence 
of the clerk.^® 

Power of legislature to provide for election. 
Where under the state constitution a clerk must be 
elected by the voters of the county, if the consti¬ 
tution is silent as to elections to fili vacancies the 
legislature may provide by law for such election.^^ 

Appeal froni appointment. The appointment by 
a court of a clerk to fili a vacancy is an executive 
and not a judicial act, so that neither writ of error 
nor appeal lies to review the order of appoint- 
ment.3^ 

Term of one chosen to fili vacancy. In the ab¬ 
sence of any constitutional provision on the sub¬ 
ject, the legislature may prescribe the terni of one 
appointed or elected to fili a vacancy in such of¬ 
fice,although where the constitution fixes the 


22 . Pa.—Commonwealth v. Wehr, 17 
Pa.Dist. & Co. 689. 

23. N.J.—County v. Lee, 70 A. 925, 
76 N.J.Law 327. 

11 C.J. p 859 note 54. 

214. Wis.—Clausen v. Fond du Lac 
County, 170 N.W. 287. 

25. S.C.—Cannon v. Sligrh, 169 S.E. 
712, 170 S.C. 45. 

26. Miss.—Brady v. Howe, 50 Miss. 
607. 

N.C.—Rodwell v. Rowland, 50 S.E. 
319, 137 N.C. 617—White v. Mur- 
ray, 35 S.E. 256, 126 N.C. 153. 
S.C.—Reister v. Hemphill, 2 S.C. 325. 

27. Ky.—^Loran v. Webb, 82 Ky. 
246, 6 Ky.L.^ 233. 

Md.—^Wells V. Munroe, 38 A. 987, 
86 Md. 443. 


Mass.—^Atty.-Gen. v. Campbell, 78 N. 
' E. 133, 191 Mass. 497. 

11 C.J. p 852 note 69. 

28. Tex.—Carolan v. McDonald, 15 
Tex. 327, 

11 C.J. p 852 note 70. 

22. Fla.—State v. Givens, 37 So. 308, 
48 Fla. 165. 

11 C.J. p 862 note 71. 

30. S.C.—State v. Coleman, 32 S.E. 
406, 54 S.C. 282. 

31. N.C.—^White v. Murray, 35 S.E. 
256, 126 N.C, 153. 

32. Miss.—^Ex p. Lehman, 60 Miss. 
967. 

Mo.—State v. Sheppard, 91 S.W. 477, 
192 Mo. 497. 

Tex.—Goodman v. Schwind, Civ.App., 
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186 S-W. 282—Hendricks v. Huff- 
meyer, Civ.App., 27 S.W. 777. 

11 C.J. p 853 note 74. 

33. Tex.—Goodman v. Schwind, Civ. 
App., 186 S.W. 282. 

11 C.J. p 853 note 75. 

34. Tex.—Hendricks v. Hulfmeyer, 
Civ.App., 27 S.W. 777. 

35. Tex.—Goodman v. Schwind, Civ. 
App., 186 S.W. 282. 

11 C.J. p 853 note 77. 

3a W.Va.—Taney v. Woodmansee, 
23 W.Va. 709 . 

37. S.C.—Reister v. Hemphill, 2 S.C. 
325. 

38. Ky.—Taylor v. Com., 3 J.J. 
Marsh. 401. 

39. Ohio.—State v. Neibling, 6 Chio 
St 40. 
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term of one elected to fili a vacancy, a statute pur- 
porting to vary such term is invalid.^o Under 
some statutes, such person is entitled to serve a full 
term,^i in others until the next general election,^^ 
or until the office is filled in another manner pro- 
vided by statute,while under others he is entitled 
to serve out the unexpired term of his predeces- 
sor.^^ Under a statute providing that on a va- 
cancy in the office of clerk, the deputy shall serve 
until a new clerk shall be elected or appointed, the 
deputy's authority terminates on the election or ap- 
pointment of another person to the office.^5 

Right of pro tem appointee to hold office during 
good behavior. It is held that a person appointed 
clerk pro tempore cannot avail himself of a con- 
stitutional provision entitling a clerk to hold his 
office during good behavior;^® but there is author¬ 
ity to the contrary where the appointee qualifies as 
a regular clerk>7 

(2) Existence of Vacancy 

An appointment or election to fili a vacancy pre- 
supposes its existence, from whatever cause, and vacan- 
cies may arise inter alia, from the death, removal, or sus- 
pension of the incumbent of the office of clerk of court. 

In order to justify a new election or appointment 
it is, of course, essential that a vacancy exist,^^ 
whether arising from the clerk^s resignation or re¬ 
moval,from his death,50 from a failure to elect 
a successor to the incumbent,or from other 

cause.52 

Where the office of clerk of court is to be filled 
by general election, and where pending the next 
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general election a new court is created, there oc- 
curs a vacancy in the office of clerk of such court 
which may properly be filled by appointment of an 
incumbent to hold until the next general election, 
and the term of the clerk to be chosen by election 
does not begin to run until the time of such gen¬ 
eral election.53 

Failure to give bond. It has been held that a 
clerk of court's failure to qualify by giving the 
required bond forfeits his right to office so as to 
create a vacancy permitting selection of another 
for the office,54 although the office cannot be de- 
clared vacant, so as to justify appointment of an¬ 
other, for failure of the incumbent to give bond 
within the time stipulated by statute where such 
failure arises from direction of the judge.55 There 
'is also authority to the effect that, in the absence 
of a validas statutory provision to that effect and 
covering the clerkship in question,57 the failure of 
a clerk to qualify by giving the required bond does 
not per se operate to vacate the office.^^ 

On suspension of the clerk, there is ordinarily a 
vacancy which may be filled by appointment for 
the term of such suspensiori.®^ 

(3) The Commission 

An appointment to fili a vacancy fn the office of clerk 
of court is ordinarily complete without issuance of a 
commission. 

Unless the issuance of a commission is made by 
law a necessary part of the appointment of a clerk 
to fili a vacancy, the appointment is complete when 


40. S.C.—Cai^non v, Sligh, 169 S.B. 
712, 170 S.C. 45. 

41. N.C.—^Davis v. Moss, 80 N.C. 
141. 

11 C.J. p 858 note 44. 

42. lowa.—State v. Brown, 123 N.W. 
779, 144 lowa 739. 

11 C.J. p 858 note 45. 

43. lowa.—State ex rei. Ingram v. 
Larson, 275 N.W. 566. 

44. Ohio.—Harte v. Bode, 7 Ohio S. 
& C.P. 74, 4 Ohio N.P. 421. 

11 C.J. p 858 note 46. 

45. N.Y.—^People v. Snedeker, 14 N. 
T. 52—People v. Pisher, 24 Wend. 
215. 

46. Tenn.—State v. Turk, Mart. & T. 
287. 

47. Ky.—Stonestreet v. Harrison, 5 
I/itt. 161. 

48. lowa.—State v. Brown, 123 N. 
W. 779, 144 lowa 739. 

11 C.J. p 853 note 81. 

49. Besiernation pendli^ charges 
(1) In Louisiana, where, pending 

charges against him and after the 


appointment of a clerk pro tem., the 
clerk resigns, a vacancy exists.— 
Ruddock V. Mallory, 14 La.Ann. 314. 

(2) But the contrary has been held 
in Missouri.—State v. Blakemore, 15 
S.W. 960, 104 Mo. 340, reversing 40 
Mo.App. 406, 

Pending appeal from order of re- 
moval no vacancy exists.—^Ex p. 
Thatcher, 7 111. 167. 

50. Ohio,—State ex rei. Kopp v. 
'Blackburii, 8 N.E.2d 434, 132 Ohio 
St. 421. 

11 C.J. p 853 note 85. 

Death after qualification 
Where a person elected to the of¬ 
fice of clerk of court dies after he 
has qualified but before commence- 
ment of the term to which he has 
been elected, and where governing 
statutes provide that an incumbent 
shall hold ofilce until his successor is 
elected and qualified, there is a va¬ 
cancy in the office which may be 
filled by appointment.—State ex rei. 
Kopp V. Blackburn, 8 N.E.2d 434, 132 
Ohio St 421. 


51. Mont.—State v. Foster, 104 P. 
860, 39 Mont. 583. 

11 C.J. p 853 note 86. 

52. S.D.—Driscoll v. ^Tones, 44 N.W. 
726, 1 S.D. 8. 

11 C.J, p 853 note 87. 

53. Pia.—In re Advisory Opinion to 
' Governor, 114 So. 889, 94 Fla. 986. 

54. La.—State v. Hargis, 154 So*. 
628, 179 La. 623. 

55- Ky.—Commonwealth v. Flatt, 
292 S.W. 785, 219 Ky. 185. 

56. Md.—^Dowling v. Smith, 9 Md. 
242. 

11 C.J. p 853 note 88. 

57. Cal.—Rowe v. Rose, 148 P. 535, 
26 Cal.App. 744. 

11 C.J. p 853 note 89. 

58. La.—State v. Peck, 30 La.Ann. 
280. 

N.C.—Buckman v. Beaufort, 80 N.C. 
121—^Hunter v. Routlege, 51 N.C. 
216. 

59. Okl.—Smith v. State, 166 P. 463, 
13 Okl.Cr. 619. 
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the choice is made.®® When a commission or cer- 
tificate is issued or given, no great formality there- 
in is required.®^ 

(4) Appointment to Fili Future Vacancy 

A present appointment-to flll a future vacancy has 
been upheld. 

An appointment to fili a vacancy sure to occur 
in the office of clerk, made by the person or body 
empowered to fili such vacancy, is a valid appoint¬ 
ment vesting the title to the office in the appointee, 
in the absence of any law declaring the contraTy.®^ 

c. Holding Over 

The right of an incumbent of the office of clerk of 
court to hold over depends on applicable provisions of 
law and is ordinarily accorded untii qualification of his 
successor. 

Under some statutes and constitutions the incum¬ 
bent is entitled to hold over after the expiration of 
his term untii his successor qualifies,®® although it 
has been said that this would be true even in the 
absence of statute, if the constitution contains no 
express or implied prohibition.®^ A clerk merely 
appointed to fili a vacancy for an unexpired term 
is not an incumbent within the meaning of the 
rule.®® In a few jurisdictions a clerk is not en¬ 
titled to hold over, but his powers expire with his 
term of office.®® 

Under constitutional provisions to the effect that, 
except in cases of impeachment or suspension, of- 
ficers shall continue to discharge the duties of their 
offices untii their successors shall be inducted into 
office, an acting clerk of court who has failed to 
qualify as de jure clerk and whose resignation has 
been accepted necessarily continues in office pend- 
ing inductibn of his successor.®^ 

Under statutes providing that an incumbent shall 
hold office untii his successor is elected and quali- 
fied, or is elected or appointed and qualified, where 
a newly elected clerk qualifies and then dies before 


commencement of his term, and where another is 
appointed in the place of decedent, the original in¬ 
cumbent is not entitled to hold over.®® 

§ 8. Resignation, Suspension, and Renaoval 

a. Resignation 

b. Suspension 

c. Removal 

a. Resignation 

Clerks of courts may resign and the resignation need 
not be in any set form to become effective, although it is 
not complete untii accepted. 

A clerk of court has the same right to resign as 
other Public officers have, and this right is not af- 
fected by the fact that charges are pending against 
him.®® Where the judge of the court is empowered 
to fili the vacancy, the clerk^s resignation is prop- 
erly tendered to him;^® and the resignation need 
not be in any set form, but is sufficient if it shows 
a ciear intention to relinquish the office.*^! 

A resignation is not complete untii the tender 
thereof has been accepted with the knowledge and 
consent of the resigning incumbent and, where 
there is not only no acceptance, but the incumbent 
continues to perform the duties and receive the 
fees of the office, there is no resignation.73 

An unconditional resignation, to take effect im- 
mediately, cannot be withdrawn, even with the con¬ 
sent of the power authorized to accept it; and it 
does not seem to be material that the resignation 
has not been accepted."^^ A contingent or a pro¬ 
spective resignation, however, can be withdrawn 
at any time before it is accepted.'^® 

b. Suspension 

A clerk of court may be suspended for cause, such as 
misconduct in office. 

In some jurisdictions provision is made for the 
suspension of a clerk of court pending the trial 
of charges against him.^® He may not, however. 


eo. La.—state v. Morgan, 12 La. 
Ann. 712, 

11 C.J. p 853 note 91. 

61. Ind.—Brower v. 0’Brien, 2 Ind. 
423. 

Va.—Dew v. Judges Sweet Springs 
Dist. Ct., 3 Hen. & M. 1. 13 Va. 1, 3 
Am.D. 639. 

11 C.J, p 853 note 92. 

62. Minn.—State v. O^Leary*, S6 N". 
W. 264, 64 Minn. 207. 

63. Mo.—State v. Jenkins, 43 Mo. 
261. 

11 C.J. p 858 note 50. 

6^ Mont.—State v. Foster, 104 P. 
860, 39 Mont. 583. 


65. lowa.—State v, Brown. 123 N.W. 
779, 144 lowa 739. 

66. Mont.—State v. Foster, 104 P. 
860, 3'9 Mont. 583. 

11 C.J. p 858 note 53. 

67. La.—State v. Hargis, 154 So. 
628, 179 La. 623. 

68. Ohio.—State ex rei. Kopp v. 
Blackburn, 3 N.E.2d 434, 132 Ohio 
St. 421. 

69. La.—Ruddock v. Mallory, 14 La. 
Ann. 314. 

Mo.—State v. Blakenaore, 15 S.W. 960, 
104 Mo. 340. 

70. La.—State v. Morgan, 12 La. 
Ann. 712. 


71. Va.—Smith v. Dyer, 1 Call 662, 5 
Va. 562. 

11 C.J. p 859 note 58. 

72. Mo.—State v. Boecker, 56 Mo. 
17. 

73. Pa.—Steel v. Commonwealth, 18 
Pa. 451. 

74. Ala.—State v. Powler, 48 So. 
985, 160 Ala. 186, 135 Am.S.R. 91. 

75. Mo.—State v. Boecker, 56 Mo. 
17 . 

11 C.J. p 859 note 62. 

76. Ark.—Coit v. State, 28 Ark. 417. 
lowa.—Battey v. Wheeler, 123 N.W. 

737, 145 lowa 16. 

Mo.—State v. Schofleld, 41 Mo. 38. 

11 C.J. p. 859 note 63. 
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be removed for this cause. The proper procedure 
is to appoint a clerk pro tem. to perform the du- 
ties of the clerk until the charges against him are 
heard and determinedJ*^ In some jurisdictions, the 
court has no authority to suspend its clerk except 
on conviction on an indictment for misconduct or 
misdemeanor in office,^8 and it has been held that 
a court clerk may not be suspended for misconduct 
committed in another office before commencement 
of his term as clerk, even though he is under in¬ 
dictment for such misconduct.79 

Provided the jurisdictional facts exist, it is not 
essentiS,! to the validity of an order suspending a 
clerk that the facts justifying it should be recited 
therein;^® but in some jurisdictions the evidence 
must be placed on record in such a manner as to 
show that the action of the court is based on tangi- 
ble premises.^i 

c. Bemoval 

(1) In general 

(2) Grounds 

(3) Procedure 

(4) Review 

(1) In General 

CJerks of courts are subject to removal withln the 
limits, if any, fixed by constitutional and statutory 
provisione. 

Where there is no provision, either constitutional 
or statutory, as to a clerk’s tenure of office, or as 
to removing him from office, it is held that the au¬ 
thority to remove is a necessary attribute and with- 
in the discretion of the appointing power;^^ but 
usually the power of removal is regulated by con- 
stitution or by statute, and, where such is the case, 
it can be exercised only within the prescribed lim¬ 
its,as where the power of removal is limited to 
removal for cause,^^ on notice,^® and after a trial 


on charges.^® 

It has been held that a provision of a city charter 
to the effect that the appointing authority shall 
have power of removal does not apply to a clerk of 
a police court because he is not a city officer.^'^ 

A hoard for trying contested dections has no 
authority to declare the office of clerk of the courts 
vacanL^^ 

Removal hy legislafure. The legislature cannot, 
by statute, deprive a clerk of his office, where the 
office itself continues to exist.^^ However, a con¬ 
stitutional provision relating to the time and place 
of election and to the term of office of clerks of 
courts is not infringed by a statute abolishing a 
court, but retaining the clerk in office for the term 
for which he was elected and assigning to him, for 
that period and no longer, the right to execute his 
old duties in the new tribunal to which the juris- 
diction of the abolished court has been trans- 
ferred.^^ In some jurisdictions the senate may re¬ 
move a clerk from office by impeachment.^^ 

Civil Service. Clerks of courts may^^ or may 
not^^ come within the protection of particular civil 
Service regulations as respects the right of removal. 

Superannuation. A clerk of court has been held 
a public officer and not an employee within the 
meaning of statutes providing for compulsory re- 
tirement of employees for old age.^^ 

(2) Grounds 

The grounds for removal specified in controMing stat¬ 
utory or constitutional provisions are exclusive. Genera 
aliy speaking a cierk of court is removable for miscon¬ 
duct affecting his office. 

Where express provision is made for the removal 
of clerks, the power of removal can be exercised 
for no causes other than those specified.^5 It 


77. Mo.—state v. Sheppard, 91 S.W. 
477, 192 Mo. 497. 

11 C.J. p 859 note 64. 

78. Miss.—^Ex p. Lehman, 60 Miss. 
967. 

79. Ark.—Montgomery v. Newell, 40 
S.W.2d 418, 183 Ark. 1116. 

80. lowa.—Battey v. Wheeler, 123 N. 
W. 737, 145 lowa 16. 

81. Ark.—Coit v. State, 28 Ark. 417. 
11 C.J. p 859 note 67. 

82. U.S.—Ex p. Hennen, La., 13 Pet 
230, 10 L.Ed. 138. 

83. NT.Y.—In re Theofel, 258 N.T.S. 
61, 143 Misc. 666. 

N.C,-r-Stephens v, MeDoweU, 181 SJB2. 

629, 208 N.C. 555. 

11 C.J. p 860 notes 71, 72. 


84. N.T.—In re Theofel, 258 N.Y.S. 
61, 143 Misc. 666. 

85. N.C.—Stephens v. Dowell, 181 S. 
E. 629, 208 N.C. 555. 

88. N.Y.—In re Theofel, 258 N.Y.S. 
61, 143 Misc. 666. 

87. Cal.—^Rowe v. Rose, 148 P. 535, 
26 Cal.App. 744. 

88. Ky.—Leeman v. B^inton, 1 Duv. 
37. 

89. N.C.—^Wilson v. Jordan, 33 S.E. 
139, 124 N.C. 683. 

90. Pa.—Commonwealth v. Kline, 2 
Pa.L.J. 323. 

91. S.C.—State v. 0'Driscoll, 7 S.C. 
Law 713. 

92. N.J.—^Wilson v. District Court 
of First Judicial District of Mon- 
mouth County, 107 A. 589, 93 N.J. 
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Law 103, affirmed 111 A, 927, 95 
N.J.Law 266. 

Without fixed tenure 
N.J.—^Wilson V. District Court of 
First Judicial Dist. of Monmouth 
County. 107 A. 589, 93 N.J.Law 
103, affirmed 111 A. 927, 95 N.J. 
Law 265. 

98. Colo.—People v. Luxford, 207 P. 
477, 71 Colo. 442. 

Xtegulation embraciugr ‘‘state offieexu” 
Colo.—^People v. Luxford, 207 477, 

71 Colo. 442. 

94. Mass.—0'Connell v. Retirement 
Board of City of Boston, 150 N.E. 
2, 254 Mass. 404. 

95. 111.—People v. Mobley, 2 111. 215. 
Ky.—Commonwealth v. Barry, Hard. 

229. 
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seems that, where the statute authorizes removal 
for breach of good behavior, the clerk may be re- 
moved for misbehavior which has no connection 
with his ofhcial duties,^® provided the facts are 
such as to induce a conviction that it would be 
unsafe for the public if the clerk should continue 
to discharge his duties but, where .the grounds 
of removal are limited to misconduct in office, the 
misconduct must be of a kind affecting the per- 
formance of his official duties,^^ such as the making 
of false entries^^ or certificates,! making or per- 
mitting alterations or erasures in papers in his 
custody,2 exaction of illegal fees,^ misdating 
his file mark,^ the misappropriation of funds,® or 
a willful neglect or refusal to perform duties im- 
posed on him by law.® Under statutes authorizing 
removal of clerks for “cause,” the ground of re¬ 
moval must be something causing prejudice to pub¬ 
lic rights or seriously interfering with the discipliiie 
of the office or department where the ground of 
removal is specified as “sufficient cause,’’ the stat¬ 
ute contemplates removal for a cause relating to 
and affecting the administration of the office of 
clerk of the court from which it is sought to re¬ 
move defendant and not one relating to his offi- 
dal duties in another court and, where the 
ground is “moral turpitude,'' a clerk of court may 
be removed for retaining for his individtial benefit 
interest on funds intrusted to his official custody,^ 


Under a constitutional provision for forfeiture of 
office where an officer with power of appointment 
of another shall appoint one related to him by “af- 
finity,” a clerk of court^s wife is so far his “affinity” 
as to warrant forfeiture of his office where he ap- 
points her a deputy clerk.^® 

Necessity for corrupi motive. If the act charged 
against a clerk is one which per se amounts to a 
breach of good behavior, he will be removed with- 
out regard to the motive that actuated him;ii but, 
if the act is of a nature which, according to cir- 
cumstances, may or may not constitute misconduct, 
the clerk will not be removed, where he appears to 
have acted in good faith and without any improp- 
er motive.^^ 

(3) Procedure 

The procedure must comply with applicable statutory 
or constitutional requirements, which usually require 
charges and an opportunity to be heard, 

Where the procedure for the removal of a clerk 
is pointed out by statute, it must be followed.13 
Usually the proceeding is required to be prosecuted 
in the name of the state,on due notice to defend- 
ant,l® and with an opportunity to be heard.^® 

The general rules of pleading control,!*^ and the 
acts charged must be specifically alleged^^ in writ- 
ing,i9 supported by affidavit,^^ and proved as 
charged.2^ New charges cannot be added by 


Mo.—state V, Sheppard, 91 S.W. 477, 
192 Mo. 497. 

96. La.—State v. Bell, 2 Mart.N.S. 
683. 

11 C.J. p 860 note 79. 

97. La.—State, V. Kellam, 4 La. 494. 
11 C.J. p 860 note 80. 

90. Ky.—Commonwealth v. Rodes, 1 
Dana 595. 

Mo.—State v. Sheppard, 91 S.W. 477, 
192 Mo. 497. 

11 C.J. P 860 note 81. 

96. Ky.-^ommonwealth v. Rodes, 6 
B.Mon. 171. 

11 C.J. p 860 note 82. 

1. Ky.—Commonwealth v. Cham- 
hers, 1 J.J.Marsh. 108. 

2. Ky.—Commonwealth v. Barry, 

. Hard. 229. 

n C.J. p 860 note 84. 

3b Ky.—Commonwealth v. Rodes, 6 
B.Mon. 171. 

4. Tex.—Howard v. Gulf, etc., R. 

Co., Civ.App., 135 S.W. 707. 

11 C.J. p 860 note 86. 

&. Ky.—Commonwealth v. Rodes, 6 
B.Mon. 171. 

11 C.J. p 860 note 87. 
a Ark.—State v. Watson, 38 Ark. 

96. I 

11 C.J. p 860 note 88.. I 


7. N.T.—In re Theofel, 258 N.T.S. 
61, 143 Misc. 666. 

a Ga.—Wallace v. State, 128 S.E. 
759, 160 Ga. 570, answers to certi- 
fied questions conformed to 129 S. 
E. 299, 34 Ga.App. 281. 

9. Kan.—State v. Anderson, 230 P. 
316, 117 Kan. 117, affirmed 232 P. 
238, 117 Kan. 540. 

10. Mo.—State ex inf. Norman v. 
Bilis, 28 S.W.2d 363, 325 Mo. 154. 

11. Ky.—Commonwealth v. Cham- 
bers, 1 J.J.Marsh. 108. 

11 C.J. p 861 note 89. 

12. Ky.—Commonwealth v. Chinn, 
62 S.W. 7, 685, 110 Ky. 527, 22 Ky. 
L. 1921. 

11 C.J. p 861 note 90. 
la N.C.-—State v. Norman, 82 N.C. 
687. 

11 C.J. p 861 note 91. 

14. Ala.—Callahan v. State, 2 Stew. 
& P. 379. 

11 C.J. p 861 note 92. 

15. Ky.—Commonwealth v. Rodes, 1 
Dana 595. 

11 C.J. p 861 note 93. 
la N.J.—Corcoran v. McCarthy, 149 
A. 766, 8 N.J.Misc. 281. 

17. Ga.—^Wallace v. State, 128 S.E. 
759, 160 Ga. 570, answers to certi- 
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fled questions conformed to 129 S. 
E. 299, 34 Ga.App. 281. 

Kan.—State v. Pishtack, 171 P. 348, 
102 Kan. 178. 

AUegrations irood on g'e]ieral de. 
murrer 

Ga.—Wallace v. State, 128 S.E. 759, 
160 Ga. 570, answers to certified 
questions conformed to 129 S.E. 
299, 34 Ga.App. 281. 

Kan.—State v. Pishback, 171 P. 348, 
102 Kan. 178. 

la La.—«State v. Winthrop, 2 Mart. 
N.S. 530. 

11 C.J. p 861 note 94. 

Allesrations held sufficient 
Ga.—^Wallace v. State, 129 S.E. 299, 
■ 34 Ga.App. 281, conforming to an¬ 
swers to certifled questions 128 S. 
E. 759, 160 Ga. 570. 

19. Ala.—^Ledbetter v. State, 10 Ala. 
241. 

lowa.—Battey v. Wheeler, 123 N.W. 
737, 145 lowa 16. 

20. Ky.—Commonwealth v. Rodes, 1 
Dana 595. 

11 C.J. p 861 note 96. 

21. Ala.—^Ledbetter v. State, 10 Ala. 
241. 

Ky.—Commonwealth v. Arnqld, 3 
Litt. 309. 

11 C.J. p 861 note 97. 
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amendment nor will a supplemental information 
be allowed, where it makes a charge not covered 
by an agreement of the parties relative to the tak- 
ing of proof.23 

A clerk prosecuted for breach of good behavior 
will be required to produce any books and papers 
belonging to his office which may be necessary as 
evidence.2^ 

Other Holdings, under various statutes, are that 
the attorney general may institute proceedings 
without first obtaining leave of court;25 that the 
petition must state the name of the accuser 
that, where the charges are denied by a sufficient 
answer, a time must be set for the hearing that 
defaiilt need not be proved by conviction on indict- 
ment where the clerk^s default is apparent from his 
admission in court;2S and that, where in a pro- 
cecding to remove a clerk the jury has found the 
facts adversely to defendant, the judge has no dis- 
cretion in determining whether the facts as found 
by the jury constitute sufficient cause for removing 
the clerk,^^ although, where the jury find that suf¬ 
ficient cause for removal exists, it is discretionary 
with the judge whether such finding shall be en- 
forced or suspended.^® Evidence of the conduct of 
defendant as clerk of a city court has been held 
irrelevant and immaterial in a proceeding to re¬ 
move him as clerk of a superior court.^i Bench 
dockets kept by defendant clerk have been held 
admissible.32 Xhe general rules control as respects 
the sufficiency of the evidence.^^ Where the pro¬ 
ceeding is summary in its nature, the judgment 
must contain ali the facts necessary to show 'juris- 
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diction in the court.^^ The judges must act joint- 
ly,^5 a^nd a majority must concur, as to the cause 
for which the clerk is to be removed, as well as 
in the propriety of a sentence of removal.^^ 

A clerk may not be convicted on counts of a pe¬ 
tition charging him with acts not forming ground 
for removal in the particular proceeding involved.^*^ 

A finding that defendant clerk is guilty of any 
one of several charges is sufficient to authorize his 
removal, although other counts of the petition may 
be unsustained by the evidence.^^ 

Where the power of removal is incident to the 
power of appointment, it may be exercised either 
by notice to the officer or by the mere appointment 
of a successor,^^ although under some provisions 
of law a clerk or register may be removed by the 
appointive power only for cause to be entered on 
the minutes,^^ 

(4) Review 

The Hght of a clerk of court to revfew of an order 
for his removal depends on the statutory provisions in 
the particular jurisdiction. 

A judgment removing a clerk from office may 
usually be reviewed on writ of error,^^ although an 
appeal in the nature of a writ of error does not lie 
under some statutes.^^ It has been held that an 
order denying a petition to remove a clerk is not 
appealable and that, where a clerk is removed 
from office by the senate on impeachment, the 
courts of law will not review the proceedings.^^ 
Where the case comes up on review the usual rules 
of appellate practice will apply.^^ 


22. Ky.—Commonwealth v. Rodes, 1 
Dana 595. 

23. Ky.—Com. v. Chinn, 62 S.W. 
7, 685, 110 Ky. 527, 22 Ky.L. 1921. 

11 C.J. p 861 note 99. 

24. Ky.—Commonwealth v. Rodes, 1 
Dana 595. 

25. Ky.—Commonwealth v. Chinn, 
62 S.W. 7, 685, 110 Ky. 527, 22 Ky. 
Xj. 1921, distingruishing Common¬ 
wealth V. Barry, Hard. 229. 

26. lowa.—Battey v. Wheeler, 123 
N.W. 737, 145 lowa 16. 

27. N.T.—Matter of DeMahaut, 59 
N.T.S. 353, 43 App.Div. 56. 

28. Tenn.—Sevier v. WashiniTton 
County, Peck 334—Hardin County 
Ct. V. Hardin, Peck 291. 

26- Ga.—Wallace v. State, 128 S.E. 
759, 160 Ga. 570, answers to certi- 
fied questions conformed to 129 S. 
R 299, 34 Ga.App. 281. 

30. Ga.—^Wallace v. State, supra. 

31. Ga.—^Wallace v. State, supra. 

32 . Ga.—-Wallace v. State, 129 S.E. 
299, 34 Ga.App. 281, conforming to 


answers to certifled questions 128 
S.E. 759, 160 Ga. 570. 

33. Ga,—Wallace v. State, 129 S.E. 
299, 34 Ga.App. 281, conforming- to 
answers to certifled questions 128 
S.E. 759. 160 Ga. 570. 

N.Y.—In re Theofel, 258 N.T.S. 61, 
143 Misc. 666. 

Evidence held STif9.cient 

Ga.—Wallace v. State, 129 S.E. 299, 
34 Ga.App. 281, conforming- to an¬ 
swers to certifled questions 128 S. 
E. 759, 160 Ga. 570. 

N.T.—In re Theofel, 258 N.T.S. 61, 
143 Misc, 666. 

34. 111.—Street v. Gallatin County, 
1 111. 50. 

Tenn.—^Ragsdale v. State, 2 Swan 
415. 

11 C,J. P 861 note 8. 

35. Hawaii,—^Matter of Pringle, 22 
Hawaii 557. 

36. Ky.—Commonwealth v. Rodes, 1 
Dana 595. 

37. Ga.—Wallace v. State, 129 S.E. 
299, 34 Ga.App. 281, conforming to 
answers to certifled questions 128 
S.E. 759, 160 Ga. 570. 
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ISSiscoudnct in a different offlclal ca- 
paoity 

Ga.—Wallace v. State, 129 S.E. 299, 
34 Ga.App. 281, conforming to an¬ 
swers to certifled questions 128 S. 
E, 759, 160 Ga. 570. 

38. Ga.—Wallace v. State, 128 S.E. 
759, 160 Ga. 570„ answers to certi¬ 
fled questions conformed to 129 S. 
E. 299, 34 Ga.App. 281. 

39. U.S.—Ex p. Hehnen, L.a., 13 Pet. 
230, 10 L.Ed. 138. 

40. Ala.—Batson v. State, 89 So. 500, 
206 Ala. 317. 

41. Ala.—Callahan v. State, 2 Stew. 
& P. 379. 

11 C.J. p 861 note 13. 

42. Tenn.—Ragsdale v. State, 2 
Swan 416. 

11 'C.J.- p 862 note 14. 

43. Wis.—In re Aldrich, 90 N.W. 
173, 114 Wis. 308. 

11 C.J. p 862 note 16, 

44. S.C.—State v. ODriscoll, 7 S.C. 
L. 713. 

45. Harmless error 

In suit for removal of clerk of su- 
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§ 9. In General 

The compensation of a clerk of court, by way of sal- 
ary or fee, is ordinarily such as may be expressiy stipu- 
lated by statute, and, in the absence of statutory provi- 
sion, the clerk may be obligated to perform the duties of 
his-office, or part cff them, without compensation. 

The compensation of clerks of courts is ordina¬ 
rily regulated by statutory or constitutional pro- 
vision,'^^ the legislature may fix their compensation, 


by way of salary or fees, within constitutional lim- 
itations,^*^ and a clerk is entitled to the compensa¬ 
tion provided by law;^^ but a clerk of a court is 
entitled to such compensation only as is specifically 
provided for by statute,and, where the statute 
so provides, such as is first approved by the prop- 
er officials.5® He takes his office cum onere and 
must perform gratuitously those official'duties for 
which no compensation is provided by law,5l even 


perior court, refusal to allow de¬ 
fendant to make statement was 
harmless to him, where he volunta- 
rily took witness stand and gave 
testimony under oath.—^Wallace v. 
State, 129 S.E. 299, 34 Ga.App. 281, 
conforming to answers to certified 
questions 128 S.E. 759, 160 Ga. 570. 

48. Ala.—In re Opinions of Justices, 
143 So. 345. 225 Ala. 359. 

Mass.—Campbell v. City of Boston, 
195 N.E. 802. 

Compensation as “connty ofacer” 

Ala.—In re Opinions of Justices, 143 
So. 345, 225 Ala. 359. 

Cal.—Boyarsky v. Eoss, 11 P.2d 641, 
123 Cal.App. 267. 

Strtntory and not eontractnal right 
As respects city’s r.ght to deduct 
from salary of clerk of superior 
court for public welfare, obligation 
to pay salary rested on city by virtue 
of statute, and not by virtue of ex- 
press or implied contract.—Camp¬ 
bell V. City of Boston, Mass., 195 N. 
E. 802. 

Fro xata fee 

Under Rev.St. § 2687, Comp.St.l916 
§ 5394, and Act ‘June 29, 1906, a clerk 
of a court is not entitled to the full 
'"maximum sum allowed for fees col- 
lected in naturalization proceedings 
in any one fiscal year, received dur- 
ing six months of such year, but is 
only entitled to retain his pro rata 
share of such maximum sum for the 
period during which such fees were 
collected.—Darling v. United States, 
51 Ct.Cl. 100. 

Validity of appointment 

“General clerk of Supreme Court" 
for Kings County appointed under 
If.l878 c 21, by justices of supreme 
court residing in that county, is en¬ 
titled to salary of such position as 
against one appointed by county 
clerk with same title.—Devoy v. 
Craig, 131 N.E. 884, 231 N.Y. 186, af- 
firming 187 N.Y.S. 478, 196 App.Div. 
567. 

4/7. Office created by constitntion 
Ark.—^Washington County v. Davis, 
258 S.W. 324, 162 Ark. 335. 

43. U.S.—Larabee Plour Mills Co. v. 
Nee, C.C.A.MO., 81 F.2d 623, re- 
manding cause, D.C., 12 P.Supp. 
395. 


Cal.—Simpson-v. Payne, 251 P. 324, 
79 Cal.App. 780. 

Ky,—Taylor, for Use and Benefit of 
Laurei County, v. Jones, 69 S.W.2d 
372. 253 Ky. 285. 

Mass,—Campbell v. City of Boston, 
186 N.E. 577, 283 Mass. 365. 

S.D.—Minnehaha County v. Foster, 
249 N.W. 688, 61 S.D. 406. 

Tex.—McCormick v. Sheppard, 86 S. 

W.2d 213, 126 Tex. 25. 

Fees under statute later declared un- 
oonstitutioual 

Tex.—McCormick v. Sheppard, 86 S. 

W.2d 213, 126 Tex. 25. 

Deductious 

In action by county court clerk 
for part of salary where city intro- 
duced pay roll sheet showing deduc- 
tion of day’s pay for relief purposes 
by order of mayor, he is entitled to 
full salary as matter of law where 
jury found that such entries were 
made after he signed pay roll.— 
Campbell v. City of Boston, 186 N.E. 
577, 283 Mass. 365. 

Habeas corpus proceeding is in- 
dependent of offense charged, and 
there is no statutory authority for 
making payment of fee allowed dis- 
trict clerk for entering judgment 
therein depend on final disposition of 
case,—McCormick v. Sheppard, 86 S. 
W.2d 213, 126 Tex. 25. 

40. Ala.—Swindle v. Crocker, 115 So. 
252, 217 Ala. 199. 

Ark,—Swearingen v. State, 254 S.W. 
537, 160 Ark. 326. 

Fla.—State ex rei. Atlantic Peninsu- 
lar Holding Co., 164 So. 128, 121 
Fla. 417. 

Idaho.—^Williams v. Board of Com’rs 
of Benewah County, 282 P. 867, 
48 Idaho 462, 

Ky.—Baker v. Tedders, 52 S.W.2d 
715, 244 Ky. 736—^Logan County v. 
Russell, 262 S.W. 958, 203 Ky. 592 
—Greene v. Smither, 202 S.W. 485, 
178 Ky. 742, 

Mo.—State ex rei. Jacobsmeyer v. 
Thatcher, 92 S.W.2d 640, 338 Mo. 
622. 

Neb.—Buffalo County v. Bowker, 197 
N.W. 620, 111 Neb. 762. 

Tenn.—State, for Use of SuUivan 
County, V. 0’Dell, 84 S.W.2d 577, 
169 Tenn. 248—Hickman v. Wright, 
210 S.W. 447, 141 Tenn. 412. 

Tex.—McCormick v. Sheppard, 86 S. 

199A 


I W.2d 213, 126 Tex. 25—Texas 

Brewing Co. v. State, Civ.App., 195 
S.W. 211. 

11 C.J. p 862 note 19. 

“It is weli settled that a county 
court clerk or other public officials of 
a county cannot charge and collect 
fees of the county for Services in 
any case except where such fees are 
specifical.ly authorized by statute."— 
Logan County v. Russell, 262 S.W. 
953, 954, 203 Ky. 592. 

Heimbursemeut for deficleucy 

Under Comp.St.l922 § 2369 the 

compensation of the clerk of the dis- 
trict court should be figured on a 
yearly basis, and not on a term basis, 
and such clerk is not entitled to re¬ 
tain an excess of fees earned by him 
in * any one year above maximum 
amount allowed per annum, to make 
up for a deficiency in amount of 
fees earned by him during preceding 
years of his term of office.—In re 
Koyen, 1-99 N.W. 1022, 112 Neb. 237 
—Buffalo County v. Bowker, 197 N. 
W. 620, 111 Neb. 762. 

'C 

50. Idaho.—^Williams v. Board of 
Com’rs of Benewah County, 282 P. 
807, 48 Idaho 462. 

Miss.—Tunica County v. Shannon, 
132 So. 533, 160 Miss. 197, followed 
in 132 So. 535, suggestion of error 
overruled 133 So. 117. 

AUowauce by supervisors and not by 
court 

Chancery court is without power 
to make allowance to chancery clerk 
for Services rendered where such 
power rests solely Within discretion 
of supervisors.—Tunica County v. 
Shannon, supra. 

Hxciusion from budg^et 

Where final determination of sal¬ 
ary of clerk of probate court rests 
with board of county commissioners, 
salary, not having been included in 
county budget, and not being “emer- 
gency or mandatory charge," cannot 
lawfully be paid.—^Williams v. Board 
of Com’r.s of Benewah County, 282 P. 
867, 48 Idaho 462. 

51. Ky.—Logan County v. Russell, 
262 S.W. 953, 954, 203 Ky. 692. 

II C.J. p 862 note 20. 

UudortakiiLg to perform Services 

without fee& 

"The county court clerk under- 
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though the constitution of the state provides that 
**no man^s particular Services shall be demanded 
without just compensation/’52 ^nd, if he refuses, 
appropriate proceeding will lie to compel him to 
perform the services.^s While the court cannot 
authorize the clerk to charge fees if there is no 
statute authorizing it,54 yet a court can require 
Service from a clerk which he is bound to perform, 
although there is no statutory fee for the service,55 
and, on the performance of such Service, the clerk 
is entitled to compensation, although he is unable 
to point to the clause of a statute authorizing com- 
pensation for such services.56 Sometimes provi- 
sion is made by statute for compensation for Serv¬ 
ices “not otherwise provided for,*'57 ^nd various 
proyisions for special and extra compensation are 
to be met w-ith, as is shown in § 23; but, in the 
absence of any such provision, a clerk is not enti¬ 
tled to any greater compensation than that provid¬ 
ed by the statute,5S and it is against public policy to 
allow a clerk to contract with parties for greater 
fees than those provided by law,®^ although a party 
may be bound by an implied contract to pay clerFs 
fees.50 Wkere a gross sum is provided as the 
compensation of a clerk for his Services in a cer- 
tain proceeding, he is not entitled to charge other 
fees for specific Services involved in such proceed- 
ings.51 A statute making the clerk’s fees in each 
proceeding payable in a lump sum and chargeable 
in that way, instead of in itemized detail, as for- 
merly, does not change existing law making the 
fees payable to the county and not to the clerk 

individually.52 


§ 10 

It has becn held, under particular statutes, that 
the clerk in office at the time a judgment is ren- 
dered is entitled to all the fees provided in respect 
thereof and that, where there is a change of clerks, 
there should be no division of fees as between the 
old and new clerks.53 

Under some statutes the fixing of compensation 
for a clerk of court may rest in the discretion of 
designated officials, subject to control by the courts 
for abuse of discretion,54 or may be based on the 
population of the county wherein the court lies.®5 

Where no compensation provided except fees. 
Where the statute makes no provision for the com¬ 
pensation of a clerk except the fees he is to re- 
ceive, he can receive no other pay for official Serv¬ 
ices except that which may be classed as ‘^fees.”®^ 

§ 10. Constitutional and Statutory Provisions 

Statutes regulating compensation of clerks of court 
should be strictiy but reasonably construed in the light 
of applicable constitutional provisions, and will ordinarily 
be denied a retroactive effect. 

Statutes authorizing the clerk to collect fees for 
his Services are strictiy construed and will not be 
extended beyond their letter;®*^ and more especial- 
ly is this true ki the case of special statutory en- 
actments.58 A general provision covering Services 
not specially provided for will not embrace Services 
for the state or a county, unless they are expressly 
named in the statute or necessarily implied from 
the langauge thereof nor will statutes allowing 
the clerk certain fees be construed retroactively, 
unless such is the ciear intention of the legisla- 


takes to perform certain duties for 
which no fees are specifically pro¬ 
vided by statutes when he assumes 
the duties of the office, accepting for 
all such Services the compensations | 
as allowed by law for other Services' 
specifically mentioned in the stat¬ 
utes.”—Logan County v. Russell, su¬ 
pra. 

52. Ind.—^Falkenburgh v. Jones, 6 
Ind. 296. 

53- Neb.—State v. Several Parcels 
of Land, 117 N.W. 460, 82 Neb. 51. 

54. Ky.—Logan County v. Russell, 
262 S.W. 953, 203 Ky. 692. 

11 C.J. p 862 note 23. 

Becovery of fees wroxigfully al- 
lowed by fiscal court to clerk of 
county court may be had by county 
in direct proceeding for that pur- 
pose.—Logan County v; Russell, su¬ 
pra. 

55. U.S.—Alexander v. U. S., 43 Ct. 
Cl. 389. 

56. U.S.— TJ, S. V. Van Duzee, lowa. 


11 S.Ct. 758, 140 U.S. 169, 35 L.Ed. 
399. 

11 C.J. p 863 note 25. 

57. U.S.—^Anonymous, C.C.Md., 1 F. 

Cas.No.472, Taney 453. 

11 C.J. p 863 note 26. 

5a U.S.—U. S. v. Meigs, 95 U.S. 
748, 24 Lf.Ed. 578. 

Tex.—McLennan County v. Graves, 
Civ.App., 62 S.W. 122. 

Wis.—St. Croix County v. Webster, 
87 N.W. 302, 111 Wis. 270. 

59. Ky.—^Bates v. Foree, 4 Bush 
430. 

11 C.J. p 863 note 29. 

60. Ky.—Shackelford v. Phillips, 6 
S.W. 419, 68 S.W. 441, 112 Ky. 563, 
24 Ky.L. 154. 

61. Ga.—Maemurphy v. Dobbins, 53' 
Ga. 294. 

11 C.J. p 863 note 31. 

62. Colo. — Newitt v. Board of 
Com’rs of Chaffiee County, 249 P. 
269, 80 Colo. 109. y 

63. Ky.—Jones v. Howard, 271 S.W. 
1048, 208 Ky. 757. 
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64. Idaho.—^Huffaker v. Board of 
Com’rs of Bonneville County, 35 P. 
2d 260, 54 Idaho 715. 

Ciear abuse of discretion essential 
Idaho.—^HufEaker v. Board of Com’rs 
of Bonneville County, 36 P.2d 260, 
54 Idaho 715. 

65. Mo.—Perkins v. Burks, 78 S.W. 
2d 845, 336 Mo. 248, afiirming, 
App., 64 S.W.2d 712, transferring, 
Sup., 61 S.W.2d 756. 

Okl.—Board of Com'rs of Oklahoma 
County V. Beaty, 171 P. 34, 67 Okl. 
281. 

66. Ala.—Troup v. Morgan County, 
19 So. 503, 109 Ala. 162. 

lowa.—Palo Alto County v. Burling- 
ame, 32 N.W. 269, 71 lowa 201. 

11 C.J. p 863 note 32. 

67. Ky.—Elliott v. Com., 138 S.W. 
300, 144 .Ky. 335. 

11 C.J. p 863 note 34. 

68. Ala.—^Reese v. Cleburne County, 
35 So. 879, 139 Ala. 299. 

11 C.J. p 863 note 35. 

69. Ark.—Cole v. White County, 82 
Ark. 45. 
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ture;*^® biit, although statutes regulating the clerk^s 
fees are to be strictly construed, they must also re- 
ceive a reasonable construction in case of am- 
biguity the construction placed on the statutes by 
the legislative and executive departments of the 
state will be given weight;'^^ ^nd, where a word 
is used in its ordinary and generally accepted sense 
in some parts of the statute, it will not be deemed 
to have been used in a narrow and restricted sense 
in other parts of the same statute.^^ The well set- 
tled rule of statutory construction, which confines 
the meaning of additional and general descriptive 
words to the class tO' which the preceding specific 
words belong, is especially applicable in the con¬ 
struction of statutes under which clerks claim 
feesJ^ Where words have been erroneously em- 
ployed in a statute providing for the clerk^s fees 
and compensation, and the context affords the 
means of correction, the proper words will be 
deemed to be substituted.'^^ Particular statutes in 
the vafious States relating to the compensation and 
fees of clerks of courts have been held to be amend- 
ed76 or to be repealed,'^^ qj. not to be repealed,*^^ 
or to be revived,^^ by subsequent statutes, or to be 
valid^^ or invalid.^^ Also, certain statutes, rather 


than others, have been held to govern the particu¬ 
lar case,and some statutes have been held inap- 
plicable to a clerk of the supreme court,^^ while 
others are deemed applicable to the clerks of courts 
of every county in the state. 

On the admission of a territory to statehood, the 
federal fee bili which was in force in the territory 
is not brought over and put in force by the con- 
stitution of the new state, where it is inconsistent 
therewith and repugnant thereto and is locally in- 
applicable.S^ 

Time of taking effeci, The time when statutes 
altering existing provisions for compensating clerks 
of court take effect depends 6n the terms of the 
statute or the constitution in the particular juris- 
diction.^® 

§11. Fees for Particular Services 

The right of a clerk of court to fees for sundry par- 
ticuiar Services is ordinarily dependent on statutory au- 
thorization. 

Under statute in- many jurisdictions, clerks of 
court are entitled to particular fees for particular 
Services,such as Services performed in connec- 
tion with the jury,^^ although in the absence pf 


70. U.S.-—Matthews v. U. S„ 35 Ct. 
Cl. 595. 

Tenn.—Sherrill v. Thomason, 238 S. 
W. 876, 145 Tenn. 499. 

71. Va. — Martz v. Rockingham 
County, 69 S.E. 321, 111 Va. 445. 

11 C.J. p 864 note 38. 

Particular statutes coustrued 
Irid.—Rauch v. Board of Com’rs of 
Marion County, 124 N.E. 704, 72 
Ind.App. 412. 

Miss.—Smith v. Chickasaw County, 
125 So. 96, 156 Miss. 171, sugges- 
tions of error overruled 125 So. 
705, 156 Miss. 171. 

72. Kan.—Harrison v. Masonic Mut. 
Ben. Soc., 59 P. 266, 61 Kan. 134. 

73k U.S.—^U. S. V. Marsh, Fla., 106 
P. 474, 45 C.C.A. 436. 

11 C.J. p 864 note 40. 

74. Arfe. — Hempstead County v. 
Harkness, 84 S.W. 799, 73 Ark. 
600. 

11 C.J. p 864 note 42. 

75. Okl. — Schaffer v. Muskogee 
County, 124 P. 1069, 33 Okl. 288. 

11 C.J. p 864 note 44. 

76. Ark.—Swearingen v. State, 254 
S.W. 537, 160 Ark. -326. 

’ 77. Fla.—State ex rei. Atlantic Pen- 
insular Holding Co. v. Butler, 164 
So. 128, 121 Fla. 417. 

S.D.—Hareid v. Risty, 178 N.W. 948, 
43 S.D. 270. 

W.Va.—McHenry v. Humes, 164 S.E. 

^ 501, 112 W.Va. 432. 

11 C.J. !> 864 note 45. I 


Implied repeal 

S.D.—Hareid v. Risty, 178 N.W. 948, 
43 S.D. 270. 

W.Va.—McHenry v. Humes, 164 S.E. 
501, 112 W.Va. 432. 

78. U.S.—Loisel v. Mortimer, C.C.A. 
La., 277 P. 882. 

Kan,—Wolff v. Rife, 38 P.2d 102, 140 
Kan. 584—State v. Richardson, 284 
P. 367, 129 Kan. 806. 

11 C,J. p 864 note 46, 

79. Mo.—State v. Auditor, 32 Mo. 

222 , 

80. Ariz.—Berryman v. Bowers, 250 
P. 361, 31 Ariz. 56. 

Ark.—Washington County v. Davis, 
258 S.W. 324, 162 Ark. 335. 

Fla.—Plood V. State, 129 So. 861, 
100 Fla, 70. 

111.—People ex rei. Soble v. Gill, 193 
N.E. 192, 358 111. 261. 

Ky.—Herold v. Talbott, 88 S.W.2d 
303, 261 Ky. 634. 

Tenn.—Sherrill v. Thomason, 238 S. 

W, 876, 145 Tenn. 499. 

W.Va.—McHenry v. Humes, 164 S.E. 
501, 112 W.Va. 432. 

Extra compensation 
Ark,—^Washington County v. Davis, 
258 S,W. 324, 162 Ark. 335. 

Pees of clerk of municipal court 
111.—People ex rei. Soble v. Gill, 193 
N.E. 192, 358 111. 261. 

81. Md. — City of Baltimore v. 
0’Connor, 128 A. 769, 147 Md. 639, 
40 A,L,R. 1058. 

Mo.—State ex rei. Summers v. Ham- 
ilton, 279 S.W. 33, 312 Mo. 157. 
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Tenn.—Hickman v. Wright, 210 S.W. 

447, 141 Tenn. 412. 

11 C.J. p 864 note 43. 

82- Ala.—Osborn v. Henry, 76 So. 

119, 200 Ala. 353. 

11 C.J. p 864 note 48. 

83. N.C.—Supreme Ct. Clerk’s Office 
V. Richmond County, 79 N.C. 598. 

84. Tex. — Kabelmacher v. Kabel- 
macher, 50 S.W. 1118, 51 S.W. 363, 
21 Tex.Civ.App. 317. 

85w Okl. — Hughes v. Oklahoma 
County, 150 P. 1029, 50 Okl. 410. 

11 C.J. p 864 note 51. 

86. N.J.—^Atlantic County v. Lee, 70 
A. 925, 76 N.J.Law 327, affirmed 76 
A. 1118 mem, 77 N.J.Law 799 mem. 

11 C.J. p 864 note 52. 

87. U.S.—Larabee Flour Mills Co. 
V. Nee, C.C.A.MO., 81 F.2d 623.. re- 
manding cause, D.C., 12 F.Supp. 
395. 

S.D.—Minnehaha County v. Poster, 
249 N.W. 688, 61 S.D. 406. 

Impounding fee 

U.S.—Larabee Flour Mills Co. v. 
Nee. C.C.A.MO., 81 P.2d 623, re- 
manding cause, D.C., 12 F.Supp. 
395. 

Vital statistic fees 
S.D.—Minnehaha County v. Poster, 
249 N.W. 688, 61 S.D. 406. 

88. U.S.—U. S. V. Jones, 24 S.Ct. 
661, 193 U.S. 528, 48 L.Ed. 776, 
affirming 37 Ct.Cl. 571, and modi- 
fying 37 Ct.Cl. 565. 
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statutory provision therefor fees for particular 
Services will be denied,^^ as in the case of denial 
of fees for particular Services rendered in connec- 
tion with a jury;90 and where the clerk is entitled 
to some compensation, the ,amount thereof is lim- 
ited to that provided by statute.^i 

§12. - - Services Performed by Party or 

Attorney 

It has been both affirmed and denied that a clerk of 
court may recover fees for Services imposed on him by 
law but In fact performed by a party or attorney. 

As a general rule, a party has no right to per- 
form Services which the law imposes on the clerk 
and thus deprive the latter of his lawful compen¬ 
sation.’ Where such Services are performed by a 
party or his attorney the clerk is nevertheless en¬ 
titled to compensation as if he had performed them 
himself;^^ but the contrary has been held in some 
jurisdictions and when a statute provides that 
a party litigant shall cause a certain thing to be 
done, it impiiedly repeals a statute authorizing a 
court to fix the fee of the clerk for the same Serv¬ 
ice and deprives the clerk of his right to the fee.^^ 

§ 13 . — Voluntary Services 

Ordinarily, a clerk may not recover for performance 
of Services which are purely voluntary. 

For Services which he is not required by law to 
perform, the clerk is not entitled to compensa¬ 


tion and it is sometimes expressly so provided 
by statute as to certain matters.^® 

§ 14. - Ex OfBcio Services 

The right of a clerk of court to compensation for eX 
officio Services must ordinarily rest on statutory provision 
therefor. 

In some jurisdictions the clerk is allowed speciai 
compensation for ex officio Services,^but particu¬ 
lar statutes in these jurisdictions have been con- 
strued not to confer the right to ex officio fees,®^ 
and local statutes have been held to be impliediy 
repealed by general statutes establishing a general 
System throughout the state as to ex officio fees.^^ 
In other jurisdictions a clerk is denied compensa¬ 
tion for ex officio Services,^ and clerks have been 
held within a general statutory provision that no 
compensation can be allowed for any ex officio 
Services rendered by any officer.^ In the event that 
it is not provided otherwise by statute, where the 
clerk filis but one office, he is entitled to but one 
salary, although he is, by statute, ex officio dis- 
charging the duties of another officer, and thus 
performing dual functions;^ but where a statute 
requires that a clerk of one court shall be com- 
pensated for Services performed for another court, 
the latter court has authority to make him reason- 
able allowances therefor.^ 

Another official acting as ex officio clerk of court 
has been held entitled to compensation for such ex 
officio Services.^ 


Ky.—^Auditor v. Cain, 61 S.W. 1016, 
22 Ky.L. 1888. 

11 C.J. p 870 note 95. 

89. Pia.—State ex rei Atlantic Pen- 
insular Holding: Co. v. Butler, 164 
So. 128, 121 Fla. 417. 

lowa.—Ripley v. Gifford, 11 lowa 
367. 

Ky.—Wortham v. Grayson County 
Ct., 13 Bush 53. 

3?ee for deed 

State ex rei. Atlantic Penin- 
sular Holding Co. v. Butler, 164 
So. 128, 121 Fla. 417. 

90. Ky.—Greene v. Smither, 202 S. 
W. 485. 178 Ky. 742. 

11 C.J. p 870 note 97. 

Fees for snnmioning jorors 
Ky.—Greene v. Smither, supra. 

91. Pa.—Sipler v. Clarion County, 8 
Pa.Dist. 253. 

11 C.J. p 870 note 98. 

92. Ky.—Morrison v. Rodes, 7 T.B. 
Mon. 19. 

11 C.J. p 869 note 83. 

93. Fla.—State v. McMillan, 38 So. 
666, 49 Fla. 243, 6 Ann.Cas. 537. 

11 C.J. p 869 note 84. ^ 

94. U.S.—Rainey v. Grace, Wash., 


34 S.Ct. 242, 231 U.S. 703, 58 L.Ed. 
445. 

95. U.S.—^U, S. V. Van Duzee, lowa, 
22 S.Ct. 648, 185 U.S. 278, 46 L. 
Ed. 909. 

Tenn.—Henderson v. Walker, 47 S. 

W. 430, 101 Tenn. 229. 

11 C.J. p 869 note 87. 

96. Ala.—Carmichael v. Matthews, 
32 So. 681, 134 Ala. 210. 

11 C.J. p 869 note 88. 

97. Ala.—Calhoun County v. Wat- 
son, 44 So. 702, 152 Ala. 554. 

11 C.J. p 870 note 89. 

98. Ala.—Long: v.,0’Rear, 65 So. 59, 
186 Ala. 558. 

11 C.J. p 870 note 90. 

99. Ala.—Isbell v. Shelby County, 
65 So. 706, 10 Ala.App. 639. 

11 C.J. p 870 note 91. 

1. Ark.—Goode v. Union County, 76 
S.W.2d 100, 189 Ark. 1123—State 
V. Swaim, 268 S.W. 366, 167 Ark. 
225. 

N.M.—State ex rei. Mirabal v. Greer, 
21 P.2d 819, 37 N.M. 292. 

Tenn.—State, for Use of Sullivan 
County, V. O^Uell, 84 S.W.2d 577, 
169 Tenn. 248. 
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Circuit court clerk acting as. ex 
officio clerk of chancery court is en¬ 
titled only to the compensation 
granted him as clerk of the Circuit 
court.—Goode v. Union County, 76 S. 
W.2d 100, 189 Ark. 1123. 

Clerk acting as ex officio commis- 
Bioner 

Salary of clerk of Circuit court, 
acting as “ex officio*' commissioner, 
under Crawford & M.Dig. § 1364, 
covers all Services performed as 
commissioner.—State v. Swaim, 268 
S.W. 366, 167 Ark. 225. 

2. Ky.—^Pigman v. Slone, 107 S.W. 
230, 32 Ky.L. 798—Wortham v. 
Grayson County Ct., 13 Bush 63. 

11 C.J. p 870 note 92. 

3. Ark.—Durden v. Sebastian Coun¬ 
ty, 83 S.W. 1048, 73 Ark. 305. 

4. Ky.—Blliott v. Com., 138 S.W. 
303, 144 Ky. 341. • ' 

a. Tex. — City of Texarkana v. 
Ployd, Civ.App., 59 S.W.2d 449, er¬ 
ror refused. 

City secretary receiving maximum 
compensation for such office is en¬ 
titled to receive additional compen¬ 
sation for Services as ex officio clerk 
of Corporation court.—City of Tex¬ 
arkana y. Floyd, supra. 
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§15. -Copies, Duplicates, and Exemp- 

lifications 

Clerks of court are ordinarily entitied te statutory 
compensation for making copies, duplicates, and ex- 
empiifications, aithough compensation in some instances 
may be based on a quantum meruit or denied. 

In most jurisdictions, by statute or rule of court, 
the clerk is entitied to some fee or compensation 
for furnishing copies of records and papers,® ex- 
cept under some circumstances, or as to copies of 
some records and papersJ Where the compensa¬ 
tion is fixed by statute, it may not bc varied by 
agreement,^ aithough where no express provision 
of law covers the Service, compensation has been 
allowed on the basis of a quantum meruit.^ 

The Word “copy” has been construed to mean 
certified copy,^^ aithough if the clerk furnishes the 
original instead of a copy, he may nevertheless 


charge for a copy;^^ but a *'copy” does not include 
carbon manifolds thereof.^^ 

§ 16. -Miscellaneous Services 

A clerk of court's riglit to fees for misceiianeous 
Services, such as fiiing and recording papers, triai and 
docket matters, taking affidavits and acknowledgments, 
and the like, depends iargely on local statutory pro- 
visions. 

Questions regarding the specific fees to which a 
clerk is entitied depend so entirely on the various 
statutory pro visions in the different jurisdictions 
that a detailed discussion of the decisions would 
serve no useful purpose here. Consequently, little 
more is attempted than to present a collection of 
the cases which deal with the right to, and amount 
of, compensation of the clerk for the performance 
of particular Services, such as the issuing of writs, 
process, and notices;^^ the fiiing of papers the 
entering of judgments, decrees, or orders;^® the 


6. Ind.—Rauch v. Board of Com^rs 
of Marion County, 124 N.E. 704, 
72 Iiid.App. 412. 

Kan.—State v. Richardson, 284 P. 

367, 129 Kan. 806. 

11 C.J. p 870 note 1. 

Transcripts 

Under L.1911 c 125, and L.1913 c 
84, amending Fee and Salary Law of 
1895, clerk of Marion county Circuit 
court, was entitied to fees for copies 
of records, including transcripta, be- 
tween time act of 1911 and act of 
1913 became effective. — Rauch v. 
Board of Com’rs of Marion County, 
124 N.E. 704, 72 Ind.App. 412, 

7. U.S.—Cross V. U. S„ CtCl„ 37 S. 
Ct. 5, 242 U.S. 4, 61 L,Ed..ll4. 

- 11 C.J. p 871 note 2. 

Katuralization papers 

Charge by clerk of district court 
for triplicate copies of declarations 
of intent for naturalization is not 
authorized by U.S.Rev.St. § 828, 

Comp.St.l913 § 1383, as if authorized 
by Act June 29, 1906, § 12, it would 
be forbidden by § 21, the Services 
not having. been included in fees 
named in § 13, and if the duty arose 
under § 12, prohibition of § 21 would 
be applicable.—Cross v. U. S., supra. 

8. Pa.—Werner v. Hillman Coal & 
Coke Co., 150 A. 471, 300 Pa. 256, 
70 A.L.R. 967. 

9. Pa.—^Werner v. Hillman Coal & 
Coke Co., supra. 

Fumishing carbon manifolds of rec- 
ord 

Pa.—^Werner v. Hillman Coal & Coke 
Co., supra. 

10. ' Ind.—Ex parte Brown, 78 N.E. 
553, 166 Ind. 593. 

Mo.—Blackwater - Drain. Dist. v, 
Borgstadt, 144 S.W. 888, 162 Mo. 
App. 151. 

11 C.J. p 871 note 3. 


11. Ky.—Henry v. Vinson, 13 Ky.L. 
400. 

11 C.J. p 871 note 4. 

12. Pa.—^Werner v. Hillman Coal & 
Coke Co., 150 A. 471, 300 Pa. 256, 
70 A.L.R. 967. 

13. Fla.—McMillan v. Escambia 

County, 75 So. 195, 73 Fla. 891. 

11 C.J. p 864 note 55. 

14. U.S,—In re Taxation of Costs in 
Actions in Equity and at Law, In- 
cluding Criminal Cases, D.C.Ohio, 
17 F.2d 779—U. S. v. School Dis¬ 
trict of Tinicum Tp., D.C.Pa., 13 
F.2d 953. 

Cal.—Doyle v. Coulter, 25*8 P. 49, 201 
Cal. 602. 

Tex.—Texas Brewing Co. v. State, 
Civ.App., 135 S.W. 211. 

Utah.—Beck v. Lee, 172 P. 686, 52 
Utah 31. 

11 C.J. p 865 note 56. 

Fees of interveners 
After payment by one defendant 
of flve dollar fee, any party sepa- 
rately appearing by intervention or 
otherwise need only pay single two 
dollar fee on fiiing first paper.—In 
re Taxation of Costs in Actions in 
Equity and at Law, Includlng Crim¬ 
inal Cases, D.C.Ohio, 17 P.2d 779. 

“Fiiing each paper” 

Vernon’s Sayles Civ.St,Annot.l914 
art 3855, giving clerks a fee for “fii¬ 
ing each paper,” refers only to pa¬ 
pers forming part of record proper, 
and is inapplicable to letters intro- 
duced in evidence.—Texas Brewing 
Co. V. State, Tex.Civ.App., 195 S.W. 
211 . 

“Papers not otherwise provided for” 
The provision in Comp.L.1907 § 
972, that district court clerks may 
charge twenty-flve cents for fiiing 
of papers not otherwise provided for, 
does not apply to aflidavits support- 
ing motion fpr new triai, since the 
1000 


same section provides specifically for 
a fee of two dollars and fifty cents 
from the moving party.—Beok v. 
Lee, 172 P. 686, 52 Utah 31. 

15. U.S.—In re Taxation of Costs in 
Actions in Equity and at Law, In- 
cluding Criminal Cases, 17 F.2d 
779—The Malicor, D.C.N.Y., 9 P. 
2d 89. 

N.T.—In re Priedman, 267 N.Y.S. 
56, .149 Misc. 278. 

Tex.—McCormick v. Sheppard, 86 S. 

W.2d 213, 126 Tex. 25. 

11 C.J. p 865 note 57. 

What constitutos “order” 

Memorandum of judge as to his 
decision wHh direction that order be 
entered, and reciting, by reference, 
papers submitted on motion, was not 
“order” which would entitle clerk to 
twenty-flve cent fiiing fee.—In re 
Friedman, 267 N.Y.S. 56, 149 Misc. 
278. 

Znterlocutory decree 

On entry of final judgment, order, 
or decree, prevailing party must be 
charged by clerk five dollar fee, 
which, however, cannot be taxed on 
entry of interlocutory order or de¬ 
cree in equity.—In re Taxation of 
Costs in Actions in Equity and at 
Law, Including Criminal Cases, D.C. 
Ohio, 17 F.2d 779. 

Judgment in habeas corpus proceed- 
ing 

Under statute allowing district 
clerk fee for entering judgment in 
habeas corpus proceeding, district 
clerk is entitied to fees in such pro- 
ceedings regardless of whether of¬ 
fense charged was misdemeanor or 
felony, since proceedings for writs 
of habeas corpus are to be regarded 
as in special class and costs inci¬ 
dent thereto are not to be regarded 
as costs in main case.—^McCormick 
v. Sheppard, 86 S.W.2d 213, 126 Tex. 
25. 
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making of other record entries;!® the taxing of 
costs;!'^ the making of records;!^ the indexing of 
records;!^ the searching for records;20 the draft- 
inf and furnishing of papers ;2i the making of cer- 
tificates,22 guch as the certificate of attendance in 
court of grand and petit jurors and witnesses;^^ 
the making of transcripts the making of re- 
turns;2® the administering of oaths or the taking 
of affidavits;26 the taking of acknowledgments ;27 


the making of settlements with the county;28 Serv¬ 
ices in criminal cases and Services in connection 
with judicial sales trial and docket fees general- 
ly;2l naturalization proceedings the submission 
of causes election proceedings certiorari pro- 
ceedings;25 liquor license proceedings the en- 
rolling and licensing of attorneys;27 tax proceed¬ 
ings special assessment proceedings 9 the con- 


16. Mass.—Littlejohn v. Littlejohn, 
128 N.B. 425, 236 Mass. 326. 

Pa.—Gregory v. Davis, 177 A. 331, 
117 Pa.Super. 1. 

11 C.J. p 865 note 58. 

Entry of appeaX from probate to 
supreme judicial court under Stl919 
c 274, is “entry of an action or suit," 
or "of a question or cause," within 
Rev.L. c 204 § 6, relative to fees of 
clerks of courts.—Littlejohn v. Lit¬ 
tlejohn, 128 N.E. 425, 236 Mass. 826. 

l^hat coustitutes an ^<eutry” 

Statute entitling prothonotary to 
fee for “entering" county treasurer*s 
report of tax sale contemplates 
something more than mere “filing,” 
and means placing of minute on 
docket or making some sort of per¬ 
manent court record, as regards va- 
lidity of tax sale.—Gregory v. Davis, 
177 A. 331, 117 Pa.Super. 1. 

17. Ky.—Rodes v. Reese, 4 B.Mon. 
586. 

TTenn.—Henderson v. Walker, 47 S.W. 

430, 101 Tenn. 229. 

11 C.J. p 866 note 59. 

18. Ala.—Swindle v. Crocker, 115 
So. 252, 217 Ala.. 199. 

Ark.—^Washington Cpunty v. Davis, 
258 S.W. 324, 162 Ark. 335. 

Pia.—State ex rei. Atlantic Peninsu- 
lar Holding Co. v. Butler, 164 So. 
128, 121 Fla. 417. 

S.D.—Hareid v. Risty, 178 N.W. 948, 
43 S.D. 270. 

11 C.J. p 866 note 60. 

Hefnnd to clexk 

Spec.Acts 1921 p 111 § 2, providing 
that county court may refund to Cir¬ 
cuit clerk one half fees received by 
him for recording oil leases, is man-. 
datory, notwithstanding use of 
“may" instead of “shall," in view 
of the circumstances surrounding 
passage of act and the object had in 
view.—^Washington County v. Davis, 
258 S.W. 324, 162 Ark. 335. 

19. U.S.—^Rainey v. Grace, Wash., 
34 S.Ct. 242, 231 U.S. 703, 58 L.Ed. 
445. 

11 C.J. p 866 note 61. 

Pailore to index 

(1) Where there is no index of tes- 
timony of witnesses, as required by 
Ruies of Court, rule 5, subs 6, 154 
S.W. viii, record will be condemned, 
and clerk of Circuit court prohibited 
from collecting any of his fees there- 


for,—Searcy v. Golden, 188 S.W. 
1098, 172 Ky. 42—^Lemon v. Common- 
wealth, 188 S.W. 858, 171 Ky. 822— 
Anderson v. Sandy Valley & E. Ry. 
Co., 188 S.W. 772, 171 Ky. 740. 

(2) Where record on appeal con- 
taining depositions of thirteen wit¬ 
nesses covering one hundred forty 
pages had no index as required by 
Court of Appeals Ruies, rule 5, 154 
S.W. viii, clerk was held to be allow- 
ed only one half usual fee for copy- 
ing depositions.—^Allen v. Ligon, 194 
S.W. 1050, 175 Ky. 767. 

20. Pia.—State ex rei. Atlantic Pen- 
insular Holding Co. v. Butler, 164 
So. 128, 121 Fla. 417. ' 

11 C.J. p 866 note 62. 

21. Pia.—State ex rei. Atlantic Pen- 
insular Holding Co. v. Butler, su-‘ 
pra. 

11 C.J. p 866 note 63. 

22. Kan.—State, v. Richardson, 284 
P. 367, 129 Kan. 806. 

Miss.—Board of Sup’rs of Hancock 
County v. Kergosien, 112 So. 595, 
146 Miss, 885. 

11 C.J. p 866 note 6'4. 

23. Kan.—Heller v. Shawnee Coun¬ 
ty, 23 Kan. 128. 

11 C.J. p 867 note 65. 

24. Tenn.—^McConnell v. McBroom, 
1 Tenn.App. 180. 

11 C.J. p 867 note 66. ' 

25. U.S.—Mohrstadt v. New Tork 
Mut. L. Ins. Co., C.C.Mo,, 145 F. 
751. 

11 C.J. p 868 note 67. 

ae. U.S.—U. s. v. Jones, Ct.CL, 24 
S.Ct, 561, 193 U.S. 528, 48 L.Ed. 
776,' affirming 37 Ct.Cl. 571, and 
modifying 37 Ct.Cl. 565. 

11 C.J. p 868 note 68. 

217. U.S.—U. S. V. Taylor, Tenn., 13 
S.Ct. 479, 147 U.S. 695, 37 L.Bd. 
335, reversing, C.C., Taylor v. U. S., 
45 F. 531—Goodrich v. U. S., D.C. 
Ark., 47 P. 267, affirmed 64 P. 21, 
4 C.C.A. 160—^Martin v. U. S., 26 
Ct.Cl. 160. 

28. Ark.—St. Francis County v. Pol- 
bre, 48 S.W. 1070, 66 Ark. 91. 

29. U.S.—In re Taxation of Costs in 
Actions in Equity and at Law, In- 
cluding Criminal Cases, D.C, Chio, 
17 P.2d 779. 


Ala.—Swindle v. Crocker, 115 So. 252, 
217 Ala. 199.. 

11 C.J. p 37 note 86 [h] (1), p 868 
note 71. 

Piual records of criminal cases 
Clerk of Circuit court, acting in 
ex officio capacity as clerk of coun¬ 
ty court, is entitled to compensation 
for making final records of criminal 
cases, where nolle prosequis were en- 
tered or defendants discharged.— 
Swindle v. Crocker, supra. 

30. Pa.—Griera Estate, 33 A, 375, 
171 Pa. 412—Ramsey v. Alexander, 

5 Serg. & R. 338, 

Tenn.—Harris v. Petigrew, 5 Lea 596. 

31. 111.—People V. Campbell, 204 111, 
App. 226. 

Nev,—Page v. Walser, 189 P. 675, 44 
Nev. 1. 

N.T.—Schuster v. Schuster, 256 N.Y. 

S. 550, 236 App.Div. 239. 

Tex.—^Duclos v. Harris County, Com. 
App., 298 S.W. 417, affirming, Civ. 
App., 291 S.W. 611—Collins v. Tar- 
rant County, Civ.App., 242 S.W. 
1103. 

Appearance fee . 

111.—^People V. Campbell, 204 IlLApp. 
226. 

Calendax fee 

N.Y.—Schuster v.‘ Schuster, 256 N.Y. 
S. 550, 235 App.Div. 239. 

32. U.S.—Jaynes v. U. S., 47 CtCl. 
523. 

Wis.—St. Croix County v. Webster, 
87 N.W. 302, 111 Wis. 270. 

11 C.J. p 868 note 73. 

33. Ark.—Trimble v. St. Louls, etc., 
R. Co., 19 S.W. 839, 56 Ark. 249. 

Mo.—Shed v. Kansas City, etc., R. 
Co., 67 Mo. 687. 

34. U.S.—U. S. V. Jones, Ala., 13 S. 
Ct. 437, 147 U.S. 672, 37 L.Ed. 325. 

11 C.J. p 868 note 75. 

35. Ga.—^McMichael v. Southern R. 
Co., 43 S.E. 850, 117 Ga. 518. 

36. Pa.—Commonwealth v, Jacobs, 
56 Pa. Super. 173. 

37. 111.—In re Reardon, 89 N.B. 169. 
11 C.J. p 868 note 78. 

33. Ariz.—Cochise County v. Wilcox, 
108 P. 458, 13 Ariz. 150. 

11 C.J. p 868 note 79. 

39. 111.—^Leroy v. Guthrie, 190 111. 
App. 527. 
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tinuance of causes;^® and in the settlement of de- 
cedents’ estates.*^ 

§ 17. Separate Fees 

Although a cierk of court is not entitied to separate 
fees for each service where a gross fee is prescribed for 
the entire proceeding, nor where fees designated for par- 
ticular Services are sufficient to compensate him for dis- 
charge of ali the duties of his office, in the absence of a 
gross fee reguiation, he may be entitied to separate fees 
for each separate step in the case. 

When compensation to clerks of courts is made 
by fees, they are nbt paid for each and every Serv¬ 
ice performed; but for certain designated Services 
prescribed fees are allowed, the aggregate of which 
is generally deemed sufficient for the discharge of 
all the duties of the office.'^^ Separating a single 
order or proceeding into separate parts will not jus- 
tify the cierk in increasing the charge;^^ but, for 
each separate step or proceeding in a case in con- 
nection with which the cierk performs any Services 
and for which Services compensation is provided by 
law, he is entitied to charge a separate fee,^^ ex- 
cept where a gross fee for the entire action or pro¬ 
ceeding is provided for by statute; and, where 
duplicate copies of papers must be made out, the 
cierk may charge for the duplicates,^^ except as to 
certain matters in some jurisdictions,'^® 

§ 18 . - Services Rendered Joint Parties or 

in Consolidated Cases 

A cierk of cogrt is ordinarlly entitied to oniy one fee 
for Services rendered for Joint parties or in Consolidated 
causes, although in the case of a severance he may be- 
come entitied to separate fees. 

For Services rendered for joint parties or in Con¬ 
solidated causes, the cierk is entitied ordinarily to 
but one fee,^*^ but, where Itis Services are required 


to be performed separately for each party, or in 
each cause, he is entitied to separate fees,as 
where there is a severance following a joint indict- 
ment.^9 ' In determining whether the cierk is enti¬ 
tied to a single or to several fees for his Services 
in a case, usage, custom, or uniform practice can- 
not be invoked iri the face of positive law.^O 

§ 19. Discriminatory Fees 

A cierk of court must charge uniform fees and may 
not discriminate in the rates charged different parties 
for the same Service. 

The cierk cannot discriminate between litigants 
and charge fees against one at a higher rate than 
he would be entitied to charge another.^i So, if 
the statute designates the amount of the fee to be 
charged, the cierk cannot perform the designated 
Services for less than the maximum prescribed by 
the statute,especially where his compensation is 
a fixed salary and he is required to account to the 
treasurer for all fees earned. In such case, if he 
charges less than the maximum for his Services, he 
must nevertheless account in full as required by 
law.53 

§ 20. Commissions on Funds Handled 

The right of a cierk of court to commissions on funds 
handied by him ordinarily depends on specific statutory 
provisions. In the federal courts a commission of one 
per cent is allowed on funds received, kept and paid out. 

If there is a statute authorizing it,®^ the cierk 
is entitied to a commission on funds handled 
and the fact that the right to' such a commission 
is given by statute does not deprive the cierk of 
fees to which he would have been entitied if the 
funds in question had been kept and disbursed by 
another officer.^® 


40. N.C.—Luther v. Southern R. Co., 
69 S.B, 762, 154 N.C. 103. 

11 C.J. p 868 note 81. 

41. lowa.—In re Pitts, 133 N.W. 
660, 153 lowa 269. 

11 C.J. p 869 note 82. 

42. N.C.—Guilford v. Beaufort Coun- 
ty, 27 S.E. 94, 120 N.C. 23. 

43. U.S.—U. S. V. Kurtz, Ct.Cl., 17 
S.Ct. 15, 164 U.S. 49, 41 L.Ed. 346. 

11 C.J. p 874 note 24. 

44. U.S.—Marsh v. U. S., D.C.Pla., 
109 F. 236. 

11 C.J. p 874 note 25. 

45. U.S.—U. S. V. Dundy, Neb., 76 P. 
357, 22 C.C.A. 221. 

11 C.J. p 874 note 27. 

46. U.S.—Hart v, U. S., 38 Ct.Cl. 
571. 

11 C.J. p 874 note 28. 

47. Ga.—Court Officers v. Wyatt, 62 
Ga. 172.' 

11 C.J. p 876 note 29. I 


48. U.S.—-U, S. V. Keatley, W.Va., 
27 S.Ct. 404, 204 U.S. 562, 51 L.Ed. 
618. 

11 C.J. p 875 note 30. 

49. Tex.—Graham v. Shephard, 70 
S.W.2d 693, 123 Tex. 283. 

What constitutes a *<case” within 
stacte 

Where two or 'more defendants 
have been jointly Indicted for fel- 
onies and severance is had, cause 
against each defendant so severing 
is separate “case** within statute pro- 
viding that criminal district cierk 
shall receive certain fee for each fel- 
ony “case** flnally disposed of.—Gra¬ 
ham v. Shephard, supra. 

50. U.S.—Gillum v. Stewart, C.C. 
Tex., 112 P. 30. 

11 C.J. p 875 note 31. 

51. Tex.—^Wichita Mill, etc., Co. v. 
State. 122 S.W. 427, 67 Tex.Civ. 
App. 165. 


52. Ind.—Ex parte Brown, 78 N.E. 
553, 166 Ind. 593. 

11 C.J. p 883 note 58. 

53. Neb.—State v. Scott, 59 N.W. 
893, 41 Neb. 263—State v. Hazelet, 
59 N.W. 891, 41 Neb. 257. 

54. Tenn.—Louisville, etc., R. Co. v, 
Boswell, 58 S.W. 117, 104 Tenn. 
529. 

11 C.J. p 871 note 5. 

Commissions for collection of motor 
vehicle license fees 
Ky.—Lewis v. James. 231 S.W. 526, 
191 Ky. 769. 

N.Y.—Allegany County v. Snyder, 
155 N.E. 886, 244 N.Y, 633, affirm- 
ing 210 N.Y.S. 820, 214 App.Div, 
810. 

55. U.S.—The Adula, D.C.Ga., 127 P 
849, 

11 C.J. p 871 note 6. 

50. U.S.—U. S. V. Kurtz, Ct.Cl., 17 

S.Ct. 15, 164 U.S. 49, 41 L.Ed. 346- 
11 C.J. p 871 note 7. 
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In the federal courts, under statute, a clerk is 
entitled to a commission on money received, kept, 
and paid out under court order,57 although his com- 
missions attach only when he has actually received, 
kept and paid out the fund, and where the clerk 
has collected his commission in advance of paying 
out the money he may not collect again when he 
does pay it out.®^ If the fund is not subjedt to 
the clerk’s check, and he is in no way responsible 
for it, the commission will be disallowed.^^ A 
statute conferring the right to a commission on 
‘‘moneys^’ does not entitle the clerk to a commis¬ 
sion on securities®® or certificates of deposit,®^ nor, 
it has been held, on money deposited as a cash sub¬ 
stitute for a bond,62 although a clerk has been held 
entitled to commissions on certificates of deposit 
where in substance and in fact the deposit itself 
was made on his behalf and the money itself was 
given to him by paying it into the bank for his 
account.®^ Where the statute allows the commis¬ 
sion ^*for receiving, keeping and paying out mon¬ 


ey, in pursuance of any statute or order of court, 
including cash bail or bonds or securities author- 
ized by law to be deposited in lieu of other secur- 
ity,” to entitle the clerk to his commission there 
must be a receiving, a keeping, and a paying out in 
^pursuance of statute or order of court.®^ Although 
a commission may, under such statute, be had with 
reference to securities authorized by law,®^ there 
can be no commission allowed where certificates of 
deposit are given and made payable to the clerk 
on a condition which is never fulfiiied.®® 

§ 21. Per Diem Compensation 

Under statute clerks of court may be entitled to a 
per diem compensation, although where they have previ- 
ously received the maximum aliowed by law they cannot 
get an additional allowance per diem. 

In some, but not in all,®*^ jurisdictions the clerk 
is entitled to a per diem compensation for attend- 
ance on the court while in session, whether any 
business is transacted or not^^ Under the federal 


57. U.S.—U. S. V. Pennsylvanla R. 
Co.. C.C.A.Md., 283 F. 937, modify- 
ing, DC., 283 P. 438, certiorari de- 
nied Pennsylvania R. Co. v. XJ. S., 
43 S.Ct. 96, 260 U.S. 736, 67 L.Ed. 
488. 

Commissions on fines and fees 

Money paid to the clerk of a dis- 
trict court in discharge of a fine im- 
posed by the court is money receiv¬ 
ed, kept, and paid out pursuant to 
an order of the court, on which the 
clerk, under Rev.St. § 828, Comp.St. 

§ 1383, is entitled to a commission of 
one per cent, but he is not entitled 
to collect a commission on his own 
fees or on those of the district at- 
torney or marshal which may be paid 
to him.—U. S. V. Pennsylvania R. 
Co., supra. 

Prize money 

Prize money deposited in a bank 
under a decree of court and subject 
to its order, is “money deposited in 
court” within the meaning of a stat- ' 
ute entitling a court clerk to coin- 
missions on money deposited in 
court.—parte Prescott, C.C.N.H., 
19. F.Cas.No.11,388, 2 Gall. 146—11 
C.J. p 871 note 5 [b]. 

58 . U.S.—The Lord Ormonde, D.C. 
N.Y., 276 P. 846. 

55 , U.S.—Pord Motor Co. v. Voor- 

heis, C.C.A.Mich., 295 P. 582—In re 
Newbold, D.C.Utah, 244 P. 888 . 

11 C.J. p 872 note 8 . 

Ifltere disbursixisr agent 
The clerk of the district court Is 
not entitled to any commission, 
where, under order of court, he dis- 
tributes the consideration deposited 
on a composition in bankruptcy.—^In 
re Newbold, supra. 
eo. U.S.—Hazeltine Research Cor¬ 
poration V. Preed-Eisemann Radio 


Corporation, C.C.A.N.T., 10 P.2d 

148—Ford Motor Co. v. Voorheis. 
C.C.A.Mich.. 295 F. 582—U. S. v. 
Williams, D.C.Wash., 282 F. 324— 
Anderson v. U. S., C.C.A.Kan., 282 
P. 268. 

11 C.J. p 872 note 9. 

TTnited States treasury certificates 
are pot “money” within the meaning 
of the statute.—Hazeltine Research. 
Corporation v. Preed-Eisemann Ra¬ 
dio Corporation, C.C.A.N.T., 10 P.2d 
148. 

Iilberty bonds 

(1) Liberty bonds are not money, 
within the fee bili of the Circuit 
court of appeals.—^Anderson v. U. S., 
C.C.A.Kan., 282 P. 258. 

(2) They are to be deemed money 
within Cir,Ct.App.Rules, rule 23, 150 
P. cxxxix, 79 C.C.A. cxxxix, adopted 
in conformity to Rev.St. § 828, Comp. 
St. § 1383, and in pursuance of Act 
Febr. 19, 1897, Comp.St. § 1376.—Mc- 
Govern v. U. S., C.C.A.I11., 272 P. 262. 

(3) Under Rev.St. § 828, Comp.St. 

§ 1383, the clerk of a district court 
must charge a commission of one per 
cent on the par value of liberty 
bonds deposited as bail.—^U. S. v. 
Pennsylvania R. Co., D.C.Md., 283 P. 
438, modified in other respects, C.C. 
A., 283 F. 937, certiorari denied Penn¬ 
sylvania R. Co. v. U. S., 43 S.Ct. 96, 
260 U.S. 736, 67 L.Ed. 488. 

01 , U.S.—Curtice v. Crawford Coun- 
ty Bank, aC.Ark., 124 Ark. 919. 

62. Porto Rico,—^U. S. v. Cook, 7 
Porto Rico Fed. 28. 

11 C.J. p 872 note 11. 

63. U.S.—^Hazeltine Research Corpo¬ 
ration V. Preed-Eisemann Radio 
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Corporation, C.C.A.N.T., 10 P.2d 

148. 

64«. U.S.—^Amoskeag Mfg. Co. v. 

Gagne, D.C.N.H., 13 P.Supp. 514. 

65. U.S.—Amoskeag Mfg. Co. v. 

Gagne, supra. 

Ikibexty bonds 

Words “bonds or securities author¬ 
ized by law to be deposited in lieu 
of other securities” in statute 

giving clerk of court poundage fee 
on such deposits referred to United 
States liberty bonds and other Unit¬ 
ed States bonds which by another 
statute clerk was authorized to ac- 
cept in lieu of other security.— 
Amoskeag Mfg. Co. v. Gagne, supra, 

eSu U.S.—^Amoskeag Mfg. Co. v. 

Gagne, supra. 

Determination as to liability fox tax¬ 
es 

Certificates of deposit in author¬ 
ized depository which were deposit¬ 
ed with clerk of court in proceed- 
ing to enjoin collection of Processing 
taxes assessed under Agricultural 
Adjustment Act were not subject to 
clerk*s poundage fee upon return of 
certificates after decision of supreme 
court holding Agricultural Adjust¬ 
ment Act unconstitutional, where 
certificates were payable to clerk 
only on final determination that de¬ 
positor was liable for such taxes.— 
Amoskeag Mfg. Co. v. Gagne, supra. 

67. Okl.—Hughes v. Oklahoma Coun- 
ty, 150 P. 1029, 50 Okl. 410—^Harper 
V. Oklahoma County, 149 P. 1102. 
154 P. 529, 54 Okl. 545—Grant 
County V. Ernest, 147 P. 322, 45 
Okl. 725. 

68 . U.S.—Marvin v. U. S., 45 CtCl. 
528, 530. 

11 C.J. P 872 notes 18, 14. 
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statute, providing that, when the Circuit and district 
courts sit at the same time, no greater per diem 
compensation shall be made to the clerk than is 
made for attendance on one court, the clerk may 
charge his per diem compensation against either 
court as he may elect;®^ and where the two courts, 
or different divisions of the same court, are held in 
different places at the same time, the clerk is en- 
titled to charge per diem compensation for both 
his personal attendance on one court and his at¬ 
tendance by deputy on the other court."^® 

Where applicable statutes forbid a clerk to re- 
ceive any compensation in addition to his salary, 
a salaried clerk of court is not entitled to a per 
diem,*^^ and after receiving the maximum compen¬ 
sation allowed by law, a clerk may not also col- 
lect per diem fees.'^^ 

§ 22. Office Expenses, Supplies, Clerk Hire, 
Etc. 

The right of a clerk of court to an allowance for of¬ 
fice supplies and other expenses ordinarily depends on 
statutory authorization and due compliance with regu- 
latory requlrements. 

The clerk is entitled to an allowance for office 
expenses, supplies, etc.,'^^ authorized by statute,*^^ 
and if there has been due compliance with the re- 
quirements of governing statutes*^® or regulations.'^® 
Where particular Services have in fact been per- 
formed by salaried deputies, the clerk is not en¬ 
titled to an allowance of personal compensation 
therefor from the countyJ^ 


Under the Illinois constitution, a clerk of court 
is not entitled to retain more funds for clerk hire 
and office expenses than the amount allowed him 
by the county board, although he has in fact ex- 
pended more,*^^ nor, where he has expended less for 
that purpose than the amount allowed, is he entitled 
to retain the excessJ^ 

§ 23. Extra or Additional Compensation 

. Ordinarily, a clerk of court is not entitled to extra 
compensation for extra Services uniess there has been due 
provision of law therefor, although for the performance of 
Services not incidental to his office he may be allowed 
compensation without express statutory authorization. 

Generally speaking, a clerk of court may not re- 
cover extra compensation for extra Services where 
there is no statutory or constitutional authoriza¬ 
tion therefor.^® The general rule, in the absence 
of legislation, is that, if the statute increases the 
duties of the clerk by the addition of other duties 
germane to his office, he must perform them with¬ 
out extra compensation but, if he is required to 
render Services in an independent employment, not 
incidental to his official duties, he may recover for 
such services.^^ A clerk who is paid a fixed sal¬ 
ary for ali Services required by law cannot recover 
additional compensation for extra services.^^ Like- 
wise, where a clerk has been paid for his Services 
the maximum amount allowed by law, he is not en¬ 
titled to receive additional compensation for the 
performance of duties in connection with his of- 
fice.S4 If additional compensation is paid with¬ 
out authority of law, it may be recovered back by 
action;^^ but in some jurisdictions extra allowanc- 


ea. U.S.—Clougrh v. U. S., C.C.Tenn., 
55 P. 921—Goodrich v. U. S., C.C. 
Ark.. 35 F. 193—Butler v. U. S., 23 
Ct.Cl. 162. 

70. U.S.—U. S. V. King, Ga., 13 S.Ct. 
439, 147 U.S. 676, 37 L.Ed. 328— 
Brwin v. U. S., D.C.Ga., 37 F. 470, 
2 L.R.A. 229. 

11 C.J. p 873 note 16. 

71. Ind.—Stein v. Board of Com'rs 
of Marion County, 136 N.E. 34, 79 
Ind.App. 478—Rauch v. Board of 

' Com'rs of Marion County, 124 N. 
E. 704, 72 Ind.App. 412. 

72- U.S.—Johnson v. United States, 
50 Ct.Cl. 126. 

73. Ga.—Floyd County v, Graham, 
100 S.E. 728, 24 Ga.App. 294. 

11 C.J. p 873 note 17, 

Telephoue as within suppiles” 

Civ.Code 1910 § 402, requiring 

county authorities to furnish county 
officers with "office supplies general¬ 
ly," includes telephone in office of 
clerk of superior court, when it ap- 
pears that its installation is reason- 
ably necessary to carry on legitimate i 


business of that office,—^Ployd Coun¬ 
ty V. Graham, supra. 

74, Mo.—State ex rei. Buchanan 
County V. Patton, 197 S.W. 353, 271 
Mo. 554. 

11 aj. p 873 note 18. 

Allowance for as sistant s as ex of¬ 
ficio clerk of criminal court denied 
clerk of Circuit court because not 
authorized by applicable statutes.— 
State ex rei Buchanan County v. 
Patton, supra. 

75. Mo.—St. Louis County Ct. v. 
Ruland, 5 Mo. 268. 

11 C.J. p 874 note 19. 

73. U.S.—Johnson v. United States, 
50 Ct.Cl. 126. 

Failnre to procure authorization of 
attomey general, as required by ap¬ 
plicable regulations of the depart- 
ment of justice, precludes reimburse- 
ment of a clerk of court for compen¬ 
sation paid assistants.—Johnson v. 
United States, supra. 

77. N.T.—^People v. Sutherland, 100 
N.E. 440, 207 N.Y. 22, raversing 132 
N.Y.S. 588, 147 App.Div. 668. 

11 C.J. p 874 note 20. 
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78. 111.—Daggett v. Ford County, 99 
111. 334. 

79. 111.—Cullon V. Dolloff, 94 111. 
330. 

80. Fla.—Flood v. State, 129 So. 861, 
100 Fla. 70. 

Beclassifying records on transfer to 
new file 

Ky.—Allin v. Mercer County, 192 S. 
W. 638, 174 Ky. 566. 

81. N.C.—Brandon v. Caswell Coun¬ 
ty, 71 N.C. 62. 

11 C.J. p 875 note 33. 

82. U.S.—Erwin v. U. S., D.C.Ga., 37 
F. 470, 2 L.R.A. 229. 

Ind.—Rauch v. Board of Com’rs of 
, Marion County, 124 N.E. 704, 72 
' Ind,App. 412. 

11 C.J. p 875 note 33. 

83. Mich.—Gardner v. Newaygo 

County, 67 N.W. 1091, 110 Mich. 
94. 

11 C.J. p 875 note 34. 

84. U.S.—Johnson v. U. S., 49 CtCl. 
453. 

85. Wis.—St. Croix County v. Web¬ 
ster, 87 N.W.'302, 111 Wis. 270. 
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es may be made to the clerk for extra Services, es- 
pecially if they are extraordinary and unusually 
onerous, and cannot be considered official business 
of the clerk.S^ Thus, ‘‘indispensable public neces- 
sity’' is recognized in some jurisdictions as a 
ground for allowing the clerk additional compen- 
sation.S7 Furthermore, the principle under which 
a clerk is denied additional compensation for extra 
Services is inapplicable where the duties imposed 
and the Services rendered are for the federal gov- 
ernment, and not for the state government under 
which he holds office.^S 

§ 24. Salary 

In some jurisdictions clerks of court are paid a stipu- 
lated salary, the amount of which is fixed by or under 
statutory provisions. 

Under statutes in some jurisdictions clerks o'f 
court receive their compensation in the form of a 
salary,which is usually payable out of the official 
fees received by them.^o Where this is the case the 
clerk cannot receive more than the amount designat- 
ed,^^ as computed in accordance with the period of 
Service,and if a deficiency occurs it cannot be 
made up out of other funds,^^ except where a min¬ 
imum salary is fixed by law, and the fees fall below 
that amount.^^ While, if in any one year of his 
term the aggregate of the fees of the clerk is insuffi- 
cient to pay his salary for that year, he is entitled to 
have an excess standing to his credit in a preceding 
year of his term applied to meet the deficit,^^ yet, 
in the case of a clerk serving two or more terms, he 
cannot appropriate a surplus accruing in one term 
to a deficit occurring in another term.96 


Fixing of salary by munidpal Corporation, 
Where a city charter fixes the salary of the clerk 
of the police court, an ordinance attempting to fix 
such salary is invalid.^7 In a jurisdiction where 
a clerk of a particular court is considered neither 
a city nor a local officer, his salary cannot be fixed 
and determined by city officials under a statute giv- 
ing them that power as to local officeror under 
a city charter conferring the power as to officers 
whose compensation is paid out of the city treas- 
ury.^9 

§ 25. Accounting for Fees 

a. In general 

b. Naturalization fees 

a. In General 

A clerk of court must account for fees to which he Is 
not Individually entitled, as where the fees collected ex- 
ceed his authorized compensation or were lllegally exact- 
ed under color of office. 

In many jurisdictions in which a salary compen¬ 
sation has been substituted for fees, the clerk is 
required to account to the public treasurer for any 
excess of fees above the compensation and allow- 
ances authorized by law to be retained by him,i 
if earned in his official capacity,^ whether collected 
before or after his term of office expires,^ or 
whether collected by him at ali, for he extends 
credit at his perii but a clerk need not account 
for uncollected fees not falling within the 'purview 
of the statute involved,® and he may hold back all 
fees earned by his office until the salary allowed 


Becovery denied 

Miss.—Board of Sup'rs of Grenada 
County V. King, 76 So. 543, 115 
Miss. 521. 

8G. Ind.—State v. Shutts, 69 N.B. 

397, 161 Ind. 590. 

11 C.J. p 875 note 37. 

87. Ind.—Tippecanoe County v. 
Mitchell, 30 N.E. 409, 131 Ind. 370, 
15 L,R.A. 520. 

88. Utah.—Eldredge v. Salt Lake 
County, 106 P. 939, 37 Utah 188. 

11 C.J. p 875 note 39. 

89. Mo.—Despain v. Shannon Coun¬ 
ty, 292 S.W. 1027. 

Okl.—Board of Com’rs of Oklahoma 
County V. Beaty, 171 P. 34, 67 Okl. 
281. 

Tenn.—Underwood v. Hickman, 39 S. 

W.2d 1034, 162 Tenn. 689. 

11 C.J. p 875 note 40. 

Fopnlation of cotmty as determin- 
ing salary 

Mo.—Chapman v. McDonald County, 
5 S.W.2d 403—Despain v. Shannon 
County, 292 S.W. 1027—State ex 
rei. Moss v. Hamilton, 260 S.W. 
466, 303 Mo. 302. 

14 C.J.S.-78 


Tenn.—^Underwood v. Hickman, 39 S. 
W.2d 1034, 162 Tenn. 689. 

11 C,J, p 875 note 40 [a]. 

90. Ark.—^Burnett v. Stephenson, 100 
S.W.2d 256, 193 Ark. 383. 

11 C.J. p 876 note 41. 

91. Fla.—Carlton, for Use of Duval 
County, v. Pidelity & Deposit Co. 
of Maryland, 151 So. 291, 113 Fla. 
63, petition denied 154 So. 317, 113 
Fla. 63—Orange County v. Hobin- 
son, 149 So. 604, 111 Fla. 402. 

Ind.—^Losche v. Marion County, 191 
N.E. 143, 207 Ind. 44. 

11 C.J. p 876 note 42. 

92. Effect of temporary removal 

Wis,—Clausen v. Fond du Lac Coun¬ 
ty, 170 N.W. 287, 168 Wis. 432. 

93. 111.—Hamilton County v. Buck, 
8 I11.APP. 248. 

Pa.—Steel v. Com., 18 Pa; 451. 

94. Idaho.—^Woodward v. Idaho 

County, 51 P. 143, 5 Idaho 524. 

95b Pa.—^Wiegand v. Luzerne Coun¬ 
ty, 7 Kulp 183. 

98. Pa.-^Steei v, Com., 18 Pa. 451— 
Commonwealth v. Steel, 8 Pa. 128. 
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97. Mich.—Burton v. Detroit, 156 N. 
W. 453, 190 Mich. 195. 

98. N.Y.—^Whitmore v. New York, 
5 Hun 195, affirmed 67 N.Y. 21. 

99. N.Y.—People v. Prendergast, 159 
N.Y.S. 574, 94 Misc. 481. 

1. Ark.—State v. Swaim, 268 S.W. 
366, 167 Ark. 225. 

Fla.—Orange County v. Robinson, 149 
So. 604, 111 Fla. 402. 

11 C.J. p 876 note 51. 

Fees received by deputy 
Ark.—State v. Swaim, 268 S.W. 366, 
167 Ark. 225. 

2. Idaho.—Rhea v. Washington 
County, 88 P. 89, 12 Idaho 455. 

11 C.J. p 877 note 52. 

3. Mo.—Matter of Lewis, 52 Mo. 
550. 

4b U.S.—Bean v, Patterson, 4 S.Ct, 
23, 110 U.S. 401, 28 L.Ed. 190. 

11 C.J. p 877 note 54. 

& Tex.—Tarrant County v. Hollis, 
Civ.App., 76 S.W.2d 198, error dis- 
missed Hollis v. Tarrant County, 
Com.App., 102 S.W.2d 1055. 



CLEEK8 OF C0UBT8 


14 C.J.S. 


§ 25 


him by law has been paid.^ In other jurisdictions, 
•or as to clerks of other courts in the same juris¬ 
dictions, the clerVs salary is the full compensation 
to which he is entitled for all Services rendered, 
and he must pay into the treasury all fees and mon- 
eys*^ earned by him in his official capacity,^ al- 
though other sta tutes ha ve been construed as not 
requiring a clerk to account for fees.^ Under some 
statutes it has been held that the clerk must ac¬ 
count for all fees received in tax suits brought 
by cities, towns, and independent school districts,^® 
or that all '*fees’* collected by the clerk are the 
property of the county and must be paid into the 
treasury,even though the county pays them back 
to the clerk as salary ;12 but the clerk is not pro- 
hibited from retaining the per diem compensation 
allowed him for court attendance,!^ On an ac- 
counting the clerk is not entitled to credits for hire 
of assistants where he failed to follow statutory re- 
quirements in respect of procuring prior authoriza- 
tion for their employment.1^ 

Statutes exenipting fees from a maximum fee 
bili will not be extended by implication to include 
fees not specified.i^ 

Illegal fees. It has been held that the public 
authorities may recover illegal fees collected by a 
clerk of court under color of office, although the 
right of recovery has been denied in respect of il¬ 


legal fees collected without color of office.l^ It 
has also been held that a clerk cannot be compelled 
to account to the state or county for fees illegally 
exactcd by him, because he is liable for their re- 
payment.i'^ 

Clerks of federal courts must account for fees 
and emoluments of office in accordance with stat¬ 
utory requirements,!^ and the clerlds return thereof 
must be in writing and verified.i9 It has been held 
that there is no obligation on the part of a clerk 
to account for fees until he has collected them.^O 
The government is not entitled to interest on fees 
and emoluments collected by the clerk and deposit- 
ed in a bank.21 The treasury department lacks au- 
thority to order canceled checks of the clerk, drawn 
against fees and emoluments deposited by him in a 
bank, to be retained by the bank .22 

Change of incumbents. After a clerk has re¬ 
ceived the amount allowed by law for his compen¬ 
sation, he has no further interest in the fees, and 
his successor is entitled to collect the uncollected 
fees;2S and in case his successor receives certain 
fees and turns them over to him, he must account 
for them.24 'Under the various salary laws, the 
clerlds successor in office must account for fees re¬ 
ceived by him for work begun but not completed 
by his predecessor in office; but the clerk is not 
required to account for fees collected by him for 


Steno^plier^s fee 

Tex.—Tarrant County v. Hollis, su¬ 
pra. 

8. Mo.—Corbin v. Adair County, 71 
S.W, 674, 171 Mo. 385. 

7. Ala.—^Armstrong y. Jefferson 
County, 95 So. 39, 208 Ala. 645. 

11 C.J. p 877 note 56. 

8. lowa.—Baldwin v. Stewart, 222 
N.W. 348, 207 lowa 1135—Burlin- 
game v. Hardin County, 164 N.W. 
115, 180 lowa 919. 

11 C.J. p 877 note 57. 

Services as member of oommission 
of iusanity 

lowa.—^Baldwin v. Stewart, 222 N.W. 
348. 207 lowa 1135. 

Services as referee 

lowa.—Burlingame v. Hardin Coun¬ 
ty, 164 N.W. 115, 180 lowa 919. 

9. Ala.—JefCerson County v. Wal- 
drop, 93 So. 540, 207 Ala. 606— 
Waldrop v. Henry, 92 So. 425, 207 
Ala. 128. 

rees for Services rendered by sal- 
arled deputies 

Ala.—Jefferson County v, Waldrop, 
93 So. 540, 207 Ala. 606. 

Application of general and special 
acts 

General statute, requiring munici- 

pal court clerks to pay fines and pen- 


I alties collected to county law library 
associations, is inapplicable to mu- 
nicipal court created by special act 
containing confiicting provisions.— 
State ex rei. Allen County Law Li¬ 
brary Ass’n V. Welker, 190 N.B. 150, 
47 Ohio App. 42. 

10. Tex.—^Duclos v. Harris County, 
Civ.App., 291 S.W. 611, affirmed, 
Com.App., 298 S.W. 417. 

11. Ind.—State v. Carey, 84 N.E. 
761, 87 N.B. 670, 44 Ind.App. 659. 

12. Ind.—^Ex p. Pitzpatrick, 86 N.E. 
964, 171 Ind, 557. 

13. Ind.—State v. Flynn, 69 N.B. 
159, 161 Ind. 554. 

14. Tenn.—State v. Bond, 8 S.W.2d 
367, 157 Tenn. 326. 

15. Tex.—Duclos v, Harris County, 
Civ.App., 291 S.W. 611, affirmed, 
Com.App., 298 S.W. 417. 

16. Ariz.—Yuma County v. Wisener, 

• 46 P.2d 115, 45 Ariz. 475, 99 A.L.R. 

642. 

lUCarriage license fees 
County could recover from superior 
court clerk sums collected by clerk 
as charge for unnecessary special 
marriage certificate which clerk in- 
duced nonresident applicants to be- 
lieve was required by law, on ground 
that clerk obtained money under 
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“color of office" as “fee," but county 
could not recover sums in addition 
to regular fee which clerk collected 
for issuing marriage licenses outside 
regular office hours, since such sums 
were not obtained under- “color of 
office."—Yuma County v. Wisener, 
supra. 

17. Tex.—Tarrant County v. Rogers, 
Civ.App., 125 S.W. 592. 

18. U.S.—^U. S. V. Clayton, C.C.A. 
Ga., 2 F.2d 150. 

Fees in bankruuptcy cases 
U.S.—^U. S. V. Clayton, supra. 

19. U.S.—^U. S. V. Mason, C,C.Mass., 
177 F, 552, affirmed 31 S.Ct. 28, 218 
U.S. 517, 54 L.Ed. 1133. 

11 C.J. p 877 note 62. 

20. U.S.—The Memphian, D.C.Mass., 
245 F. 484. 

21. U.S.—U. S. V. MacMillan, 111., 40 
S.Ct. 540, 253 U.S. 195, 64 L.Ed. 
857, affirming 251 F. 55, 163 C.C.A. 
305, which affirmed, D.C., 209 F. 
266. 

22. U.S.—Petition of Clerk for In- 
structions Respecting Canceled 
Bank Checks, C.C.A., 261 F. 154, 

23. Mo.—Thornton v. Thomas, 65 
Mo. 272. • 

24. Pa.—Com. v. West, 1 RawJe 29. 
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Services rendered by his predecessor before the act 
requiring such accounting went into effect, even 
though the act was in force when such fees were 
collected.25 A clerk of a court who collects his 
fees, pays the salaries and expenses of his office, 
and at the end of the year pays the balance into 
the treasury is not bound by the terms of the stat¬ 
ute providing that an outgoing officer shall at once 
deliver to his successor in office ali fees due to such 
officer in his official capacity.26 

A compromise between a clerk of court and the 
county board respecting fees for which he failed to 
account in violation of his official duty is void.27 

Procedure in suits to recover fees, The usual 
rules governing matters of procedure apply to suits 
by the public authorities to recover fees from clerks 
of court, as with Vespect to the jurisdiction of the 
court,and matters of pleading^^ and evidence,^^^ 
and amount of recovery.^i 

Retention of property. It has been held that a 
clerk of court may retain in his possession prop¬ 
erty in respect of which he has rendered Services 
until his compensation is paid.^^ 


b. Naturalization Fees 

Clerks of state courts are in most, but not all, ju- 
risdictions required to account to local authorities for the 
portfon of naturalization fees which do not have to be 
paid to the federal government. Clerks of federal courts 
may retain a portion of the fees collected. 

In most jurisdictions in which the clerk has been 
placed on a salary and required to account to the 
public treasury for fees received by him, it is held 
that fees for Services in naturalization proceedings 
must be accounted for, because they are regarded 
as having been received in his official capacity.^2 
Generally speaking, congressional legislation is ex¬ 
clusi ve of state legislation with regard to the 
amount of the fees to be charged in naturalization 
proceedings and the disposition of such fees as 
between the clerk of court and the bureau of 
naturalization.^^ In some jurisdictions it'is held 
that the act of congress authorizing clerks to re¬ 
tain one half of the fees collected refers merely 
to the adjustment between the clerk and the bureau 
of immigration and does not affect his duty to ac¬ 
count to the state or county treasurer for the bal¬ 
ance,and that half the fees should be paid to 
the federal government and the other half to the 


2a Neb.—Boettcher v. Lancaster 
County, 103 N.W. 1075, 74 Neb. 148. 

26. Ky.—Chinn v. Shackelford, 78 
S.W. 908, 117 Ky. 700, 25 Ky.L. 
1813. 

11 C.J. p 877 note 67. 

27. Neb.—^Dougrlas County v. Broad- 
well, 148 N.W, 930, 96 Neb. 682. 

28. Ark.—Johnson County v. Bost, 
213 S.W. 388, 139 Ark. 35. 

Fla.—Hillsborougrh County v. Dick- 
enson, 169 So. 734, 125 Fla. 181— 
Orange County v. Robinson, 149 
So. 19, 110 Fla. 318. 

Kan.—State v. Richardson, 284 P. 
367, 129 Kan. 806. 

Particular oonxt 

Accounting by district court clerk 
for fees collected should be had in 
district court of which defendant is 
clerk, not in supreme court.—State 
V. Richardson, 284 P. 367, 129 Kan, 
806. 

Bellef in e<|nlty 

(1) Court of equity has jurisdic¬ 
tion of suit by county to recover 
from Circuit clerk on account of 
fraudtilent and illegal claims for 
Services rendered, which had been al- 
lowed by the county court and for 
which warrants had been issued, 
some of * which were paid.—Johnson 
County V. Bost, 213 S.W. 388, 139 
Ark. 35. 

(2) Amount due by clerk of court 
above statutory compensation can-^ 


not be recovered in equity, there be- 
ing adequate law remedy.—Orange 
County V. Robinson, 149 So. 19, 110 
Fla. 318, 

(3) Suit by county against former 
clerk of court to recover excess fees 
not accounted for by clerk and to 
impress trust on property allegedly 
purchased with such fees could not 
be ' maintained 'in equity, since 
amount of claim could only be es- 
tablished by law action and proper¬ 
ty allegedly held in trust could be 
reached by creditores bili.—Hillsbor- 
ough County v. Dickenson, 169 So. 
734, 125 Fla. 181, 

29. Sufficiency of complalnt 
Ark.—State for Use and Benefit of 
Garland County, v. Jones, 100 S. i 
W.2d 249. 

80. Sufficlency of evidence 
Ark.—Johnson County v. Bost, 213 S. 
W. 388, 139 Ark. 35. 

31. Interest 

Fla.—Orange County v. Robinson, 

, 149 So. 604, 111 Fla. 402. 

32. lowa.—^Ripley v. GifCord, 11 
lowa 367. 

33. Cal.—^Alameda County v, Cook, 
162 P. 405, 32 Cal.App. 165. 

lowa.—Plymouth County v. Top- 
pings, 183 N.W. 592, 191 lowa 1028. 
N.Y.—^Price v. Brie County, 116 N.B. 
988, 221 N.Y. 260, reversing 148 
N.Y.S, 864, 163 App.Div. 437. 

11 C.J. p ^78 note 70. 
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Betention xiot warranted by implica- 
tion 

Cal.—^Alameda County v. Cook, 162 
P. 405, 32 CaLApp. 165. 

34. Mass.—Hampden County v. Mor¬ 
ris, 93 N.E. 579, 207 Mass. 167, 
Ann.Cas.l912A 815. 

Utah.—Eldredge v. Salt Lake Coun¬ 
ty, 106 P. 939, 37 Utah 188. 

Wash.—State v. Libby, 92 P. 350, 47 
Wash. 481. 

2 C.J. p 1127 notes 47, 48. 

Formerly the question of the 
amount and disposition of fees in 
naturalization proceedings conducted 
in state courts was left to the States. 
—Matter of Palmer, 47 N.Y.S. 433, 21 
App.Div, 180, aflirmed 49 N.E. 1101, 
154 N.Y. 776—^People v. Seabury, 23 
How.Pr.N.Y. 121—2 C.J. p 1127 note 
46. 

35. N.Y.—Price v. Brie County, 116 
N.E. 988, 221 N.Y. 260, reversing 
148 N.Y.S. 864, 163 App.Div. 437. 

11 C.J. p 878 note 71. 

Disposition of fees as controUed by 
state law 

Under L.1885 c 502, and E.1891 c 
149, naturalization fees received by 
clerk of Erie county belong to coun¬ 
ty and not to clerk individually, since 
Act Congr.June 29, 1906, authorizing 
clerks of state courts to retain por¬ 
tion of naturalization fees, leaves 
ownership and disposition of fees so 
retained to control of state law.— 
Price V. Erie County, supra. 
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local government in accordance with applicable 
statutory requirements.^® In other jurisdictions it 
has been held that the clerk is entitled under the 
act of congress to retain such fees,^'^ and that a 
state statute requiring the clerk to account therefor 
is invalid and inoperative as being in conflict with 
the federal statute, although there is also author- 
ity to the effect that the state may abolish the fee 
System and require all fees to be paid into the 
treasury.39 

The clerks o£ the federal courts were formerly 
not required to account for fees received in natur- 
alization proceedings but according to the ex- 
press provisions of the act of June 29, 1906, they 
are entitled to retain one half of such fees in any 
fiscal year up to the sum of three thousand dol- 
lars, and required to account for and to pay over 
the excess to the bureau of immigration; and, by 
virtue of other statutory provisions, where the clerk 
serves only part of the year, he is entitled to re¬ 
tain only a proportionate part of the maximum 
amount allowed by statute.^i The courts have up- 
held the validity of a regulation requiring clerks to 
remit quarterly on a pro rata basis.^^ 

§ 26. Recovery Back of Fees Accounted for 

A clerk may not recover fees paid the state op county 
under mfstake of law nor iilegai or excessive fees col- 
lected by him and paid over. 

If the clerk exacts illegal and excessive fees and 
pays them over to the state or county, he cannot 
recover them back nor may fees voluntarily paid 
to the county under a mistake of law be recovered 
back. The clerks settlement with the county is 


conclusive on both him and the county, unless im- 
peachable for fraud, collusion, or mistake,'^^ 

§ 27. Who Liable ' 

a. Public authorities 

b. Private persons 

a. Public Authorities 

Generally speaking, public authorities may be held 
liable for the fees of a clerk of court where there is 
statutory authorization but not otherwise. Public of- 
ficials are not ordinarily personaily liable. 

Under statute a state, county, or city may be held 
liable for the fees of a clerk of court.^^ Although 
the county has been held liable for certain Services 
and expenditures of a clerk, even in the absence of 
a statute authorizing such conipensation,^® as a 
general rule the public is liable for the compensa- 
tion of a clerk of court only where there is specific 
authority to the officer to make a charge for the 
Service rendered, and a positive statutory provision 
making the public liable therefor>7 jf the clerk 
is unable to collect from the parties, he must him- 
self sustain the loss and cannot hold the county 
liable.^^ The fact that certain Services were per- 
formed in pursuance of a court order will not ren- 
der the county liable if the court had no power to 
contract obligations for it,^*^ nor will the allowance 
of an unlawful claim by the person or body au- 
thorized to contract obligations for the county bind 
the county.A city has no right to deprive a 
clerk of court of his costs for' Services rendered in 
a cause, by causing a fieri facias issued on a judg- 
ment in its favor to be set aside.^i 


36. lowa.—Plymouth County v. Top- 
pings, 183 N.W. 592, 191 lowa 1028. 

37. Neb.—State v. Smith, 165 N.W. 
896, 102 Neb. 82, 

Ohio.—Talbott v. State, 5 Ohio App. 
262. 

11 C.J. p 878 note 72. 

38. Ind.—State v. Quili, 102 N.E. 
106, 53 Ind.App. 495. 

N.Y.—Matter of Beyer, 130 N.Y.S. 
281, 72 Misc. 443. 

Utah.—Eldredge v. Salt Lake Coun¬ 
ty, 106 P. 939, 37 Utah 188. 

11 C.J. p 878 note 73. 

39. Ohio.—State of Ohio ex rei. 
Locher v. Horner, 16 Ohio N.P.,N. 
S., 445. 

40. U.S.—U. S. V. McMillan, 17 S.Ct. 
395, 165 Xj[.S. 504, 41 L.Ed. 805, 
affirming 37 P. 263, 10 Utah 184— 
U. S. V. Hili, Mass., 7 S.Ct. 510, 120 
U.S. 169, 30 L.Ed. 627, affirming 
Hili V. U. S., C.C., 40 P. 441. 

4(1. U.S.—Robb V. U. S., Pa.. 233 F. 

525, 147 C.C.A. 411. 

11 C.J. p 878 note 76. , 


42. U.S.—Gross v. U. S., C.C.A.Cal., 
64 F.2d 72. 

43. Tex.—Tarrant County v. Rogers, 
135 S.W. 110, 136 S.W. 256, 104 
Tex. 224. 

11 C.J. p 878 note 78. 

44. Mo.—Corbin v. Adair County, 71 
S.W. 674, 171 Mo. 385. 

4& Ala.—Herrmann v. Mobile Coun¬ 
ty, 80 So. 112, 202 Ala. 274. 

Cal.—McClung v. Johnson, 289 P. 
199, 106 CaLApp. 264. 

Md.—City of Baltimore v. Pattison, 
110 A. 106, 136 Md. 64. 

11 C.J. p 878 note 82. 

County consoUdated fund 

Ala.—Herrmann v. Mobile County, 80 
So. 112, 202 Ala. 274. 

Clerk of justice’s court iu city 

Cal.—McClung v. Johnson, 289 P. 199, 
106 Cal.App. 264. 

Services iu crimlnal prosecutiou 

Md.—City of Baltimore v. Pattison, 
110 A. 106, 136 Md. 64. 

11 C.J. p 878 note 82 [d]. 
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46. Mo.—Boone County v. Todd, 3 
Mo. 140. 

N.Y.—Bright v. Chenango County, 18 
Johns. 242. 

47. N.Y.—City of New York v. 
Schafer, 256 N.Y.S. 460, 143 Misc. 
298. 

11 C.J. p 878 note 82. 

48. Ind.—Ex p. Harrison, 14 N.E. 
225, 112 Ind. -329. 

Md.—Pe ter v. Prettyman, 62 Md. 566. 

49. Minn.—Rasmusson v. Clay Coun¬ 
ty, 43 N.W. 3, 41 Minn. 283. 

S.C.—Ostendorif v. Charleston Coun¬ 
ty, 14 S.C. 403. 

50w Ind.—Huntington County v. Bu- 
chanari, 51 N.E. 939, 21 Ind.App. 
178. 

Wis.—St. Croix County v.* Webster 
87 N^W. 302, 111 Wis. 270. 

11 C.J.^p 879 note 85. 

51. La.—^Lynne V. New Orleans, 26 
La.Ann. 48. 
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Under statutes providing that fees shall be taxed 
as costs against land sold under judgment for tax¬ 
es and paid out of the proceeds of sale after taxes, 
penalty, and interest, and that in no case shall 
the state or county be held liable therefor, if tax 
suits are tried and judgment rendered on the mer- 
its, the state or county will not b*e liable for the 
fees of the clerk of court; and it has also been 
held that no liability exists where the suit is dis- 
missed without trial on the merits.52 

A third party appearing and defending a suit 
in admiralty in behalf of an absent party thereto 
may be made personally liable for fees of the clerk 
covering Services rendered in the cause at his re- 
quest^s Under a statute providing for collection 
of fees by a clerk for Services rendered “except 
when on behalf of the United States,'’ the quoted 
phrase has been held inapplicable to suits in which 
the United States is a party litigant, so that the 
United States may be held liable for the clerk’s fee 
in such a case.^^ 

A publk official, such as a district attorney, is 
not liable to the clerk of court for the latter’s fees 
in a criminal case.^® 

b. Private Persons 

Generally speaking, the party for whom a clerk of 
court renders Services In connection with a suit may be 
heid responsible for his fees. 

Usually the party for whom Services are ren¬ 
dered or the assignee of his interest®® is answera- 
ble to the clerk for his fees,®*^ and where the 
clerk cannot make his fees out of the unsuccessful 
party he may generally hold the successful party 
liable for them,®® although he may not in such 
case hold the sureties on the prosecution bond of 
the successful party and it has been held that 


§ 29 

on afhrmance the clerk or prothonotary cannot re- 
sort to the writ of error recognizance for his 
fees.®® Where an action to recover land is dis- 
missed by plaintiif, the clerk has no lien on the 
land for Services rendered by him for the benefit 
of plaintiff.®^ 

§ 28. To Whom Payable 

The fees are ordinarily payable to the clerk of court 
incumbent at the time when they were earned. 

The clerk, to whom fees are taxed in any case, 
is the only person entitled by law to receive them 
from the party chargeable, or from the sheriff who 
has collected them on fee bili or execution.®^ Al¬ 
though the contrary has been held in some cases,®^ 
the' general rule is that the incumbent clerk has no 
right to fees earned by, or taxed to, his predeces- 
sor; they belong either to the latter or to the 
county.®^ However, within the meaning of some 
fee statutes, a fee is earned by the incumbent and 
is payable to him where the final steps v;ere taken 
during his term, although some steps were taken 
during the term of his predecessor.®® 

§ 29. Time for Payment 

a. In general 

b. Prepayment 

a. In General 

The practice varies in respect of whether a clerk of 
court may collect his costs as they accrue or must abide 
the event. 

As to when the fees of a clerk are payable is a 
question depending on the statutes and the prac¬ 
tice of the particular court. With regard to some 
Services the clerk may collect his costs as they ac¬ 
crue ir respecti ve of the final resuit,®® while as to 


52 . Tex.~Grant v. Eliis, Com.App., 
50 S.W.2d 1093, reversinir, Civ.App.. 
35 S.W.2d 460. 

53 . XJ.S.-—In re Sto ver, C.C.R.I., 23 
F.Cas.No.13,507, 1 Curt. 201. 

54 . XJ.S.—U. S. v. Payne, D.C.Wash., 
30 P.2d '960. 

Porfeitnre proceedingrs by trnitod 
States 

XJ.S.—U. S. V. Payne, supra. 

55 . N.Y.—Fairlie v. Maxwell, 1 
Wend. 17. 

56. Cal.—Wickersham v. Denman, 9 
P. 723, 68 Cal. 383. 

Md.—Pe ter v. Prettyman, 62 Md. 566. 

11 C.J. p 879 note 88. 

57. Md.—City of Baltimore v. Pat- 
tison, 110 A. 106, 136 Md. 64. 

Mass.—^Romanausky v. Skutulas, 154 
N.E. 856, 258 Mass. 190. 

IX C.J. p 879 note 89. 


SxpexLse of reportlniT evidence 
must be paid by appealing party.— 
Romanausky v. Skutulas, supra. 

58. Ala.—South, etc., Alabama R. 
Co. V. Bradley, 4 So. 611, 84 Ala. 
468. 

11 C.J. p 879 note 90. 

53. Tenn.—Carren v. Breed, 2 Coldw. 
465. 

60. Pa.—^Moore v. Porter, 13 Serg. & 

R. 100. 

61. Ky.—Skaggs v. Hili, 14 S.W. 
363, 12 Ky.L. 382. 

62. Mo.—Thornton v. Thomas, 2 Mo. 
App. 596, afflrmed 65 Mo. 272. 

63. Ky.—Chinn v. Shackelford, 78 

S. W. 908, 117 Ky. 700, 25 Ky.L. 
1813. 

11 C.J. p 881 note 11. 

64i. lowa.—^Peet v. White, 43 idwa 
400. 

11 C.J. P 881 note 12. 
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65. Tex.—McHugh v. Reese, Civ. 

App., 149 S.W. 743. 

11 C.J. p 881 note 13. 

66w Pa.—Banks v. Juniata Bank, 16 

Serg. & R. 155. 

11 C.J. p 880 note 94. 

In Arkansas Act July 16, 1868 § 
16, providing that in all cases of 
appeal to any superior cpurt the 
clerk of court from which the appeal 
is taken shall not be required to 
deliver or forward the transcript un- 
til his fee for such transcript, to- 
gether with all costs that may have 
accrued, are paid, is in conflict with 
state Const. art 7 § 4, authorizing 
the hringing of final judgments into 
the supreme court for revision, and 
is inoperative.—^Norman v. Curry, 27 
Ark. 440. 

A prothonotaxy has a right to re¬ 
ceive his fees eventually, plaintift 
[becoming liable therefor when a non 
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others his costs must abide the event,®*^ and an es- 
tablished usage amongst clerks of court premature- 
ly to demand their fees is no justification.®^ 

In Louisiana clerks have the right every six 
months after the institution of the suit to demand 
their costs from plaintiff.®^ 

b. Prepayment 

Whethep or not a clerk of court Is entitied to pre- 
payment of his fees depends upon the local practice and 
the nature pf the Services. 

Both in cases where there is express or implied 
statutory authority or requirement, and in cases 
where there is an absence of statutory prohibition, 
a clerk of court is entitied to demand prepaymeht 
of his fees before performing certain Services 
but as to certain Services in some jurisdictions, in 
the absence of an express provision therefor, the 
right to prepayment has been denied.'^^ Even 
where the clerk is deemed to have no right to re¬ 
fuse arbitrarily to perform the desired Services un- 
til jhis fees have been paid, the court will exercise 
discretion, and where necessary to the protection of 
the clerk will order that the fees be paid in ad- 
vance;'^2 the mere fact that the clerk does not 
exercise the statutory right to demand his fees in 
advance does not bar him from recovering pay for 
his Services from the party for whose benefit they 
were rendered,'^^ nor does it render void the act 
done by him,74 nor affect the rights of the parties 
thereunderJS The clerk may waive his right to 


demand prepayment of his fees,*^^ and he cannot 
insist that before performing some Service required 
of him he shall first be paid his fees for some pre- 
vious Service fof which he has given credit.'^'^ 

Prepayment and return. It is sometimes provid- 
ed by rule of court that trial fees paid to the clerk 
shall not be returned to plaintiff after issue joined 
or trial had.*^^ 

§ 30. Proceedings to Recover Compensation 

a. Against the public 

b. Against parties 

c. Against other officials 

d. Aetion by clerk de facto 

a. Against the Public 

(1) In general 

(2) Defenses 

(1) In General 

A clerk of court is ordlnarlly the proper party to 
bring suit for his fees, and proceedings to coliect compen¬ 
sation are generally governed by the usual rules as in- 
terpreted in the light of controliing statutory provisions. 
Under some practice the clerk may deduct his salary and 
expenses from fees collected. 

Ordinarily, the clerk himself is the proper party 
to bring suit for his fees.'^^ In order to recover 
fees or salary due him for public Services the clerk 
must file a sufficient petition or complaint^O in the 
proper court and usually it is a statutory con- 


prosequitur is entered, but until 
judgment is entered the prothonota- 
ry may not demand his fees.—Good- 
fleck V. Landis, 28 Pa.Dist 169. 

67. Ga.—^Ballin v. Ferst, 55 Ga, 546. 

11 C.J. p 880 note 95. 

ea N.T.—Costa V. New Tork City 

R. Co.. 100 N.Y.S. 558. 

69. La.—In re New Orleans, 19 La. 
Ann. 382. 

7a U.S.—^Bean v. Patterson, 4 S.Ct. 

23, 110 U.S. 401, 28 L.Ed. 190. 
Neb.—State v. Several Parcels of 
Land, 117 N.W. 450, 82 Neb. 51. 

11 C.J. p 880 note 1. 

71. Ky.—Jeffers v. Taylor, 198 S.W. 
1160, 178 Ky. 392. 

Tex.—State v. Hickey, Civ.App., 97 

S. W.2d 713. 

Wash.—State ex rei. Hamilton v. 

Ayer, 77 P.2d 610. 

11 C.J. p 880 note 2. 

Pees due two mouths after Service 
under statute 

Since under Ky. St. § 904, it was 
duty of clerk to furnish plaintiff 
with copy of pleadings on request, 
and, as under § 1751 clerk’s fees are 
not due until two months after rendi- 
tion of Service, clerk could not re¬ 
fuse to make copies upon grouiid 


that fees were not paid.—Jeffers v. 
Taylor, 198 S.W. 1160, 178 Ky. 392. 

As agaiust state 

(1) State as appellant is entitied 
to have transcript of proceedings 
without advance payment of costs 
therefor, in view of statute allowing 
state to appeal without bond.—State 
V. Hickey, Tex.Civ.App., 97 S.W.2d 
713. 

<2) In Louisiana the clerk may not 
demand prepayment as against the 
state or its subsidiaries.~State v. 
Estorage, 34 So. 643, 110 La. 479. 

72. Ky.—Duncan v. Baker, 13 Bush, 
Ky., 514—Mulholland v. Troutman, 
7 Ky.L. 517. 

11 C.J. p 880 note 3. 

73. Wis.—Williams v. Willock, 101 
N.W. 927, 123 Wis. 293. 

74. Del.—Newlin v. Adair, 89 A. 209, 
27 Del. 452. 

75w Mass*—Clemens Electrical Mfg. 
Co. V. Walton, 47 N.E. 102, 168 
Mass. 304. 

11 C.J. p 881 note 6. 

76. Cal.—Tregambo v. Comanche 
Mill, etc., Co., 57 Cal. 501. 

111.—Dowie V. Chicago, etc., R. Co., 
73 N.E. 354, 214 111. 49. 

11 C.J. p 881 note 7. 
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77. N.Y.—^Purdy v. Peters, 15 Abb. 

Pr. 160, 23 How.Pr. 328. 

7& N.Y.-—Peo. V. Wilson, 68 N.Y.S. 

850, 34 Misc. 273. 

11 C.J. p 880 note 98. 

79. Md.—City of Baltimore v. Pat- 
tison, 110 A. 106, 136 Md. 64. 

Surplus payable to state 
Clerk of criminal court of Balti¬ 
more City, and not the state, is prop¬ 
er party to sue city for fees charge- 
able and taxed as costs in cases in 
court in which defendants were con- 
victed and made liable for costs, to 
extent to which they were not paid 
by convicted crlminals themselves, 
although recovery will constitute 
surplus payable to state treasurer. 
—City of Baltimore v. Pattison, 110 
A. 106, 136 Md. 64. 

80. U.l^.—^Alexander v. U. S., 43 Ct. 
Cl. 389. 

Tex.—Escavaille v. Stephens, 119 S. 

W. 842, 102 Tex 514. 

11 C.J. p 881 note 14, 

Ck>mplaiut held sufficient 
Ala.—Herrmann v. Mobile County, 
80 So. 112, 202 Ala. 274. 

81. U.S.—Pleasants v. U. S., D.C. 
Va., 35 F. 270. 

11 C.J. p 881 note 15. 
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dition precedent to suit that there be a presenta- 
tion o£ a sufficiently specific claim to, and action 
thereon by, a judge, county board, or other desig- 
nated official or body.S2 Pending an investigation 
of the clerk’s bili, no action will lie to enforce it,^^ 
and if the account is duly approved as required by 
law, plaintiff need not prove each particular item,^^ 
as the approval of a clerk^s account, as provided by 
statute, is prima facie evidence of the correctness 
of the items,^5 some States its allowance by 

a particular court or judge is as conclusive as a 
judgment.®^ A disallowance by a comptroller of 
the treasury of fees claimed by a clerk of the court 
is not conclusive against the clerk on a petition by 
him for the recovery of such fees.^^ In an action 
by a clerk to recover his salary, annual statements 
required of the clerk by law are admissible in evi¬ 
dence to show the amounts collected by the clerk 
and the amounts allowed by the county board as 
deputy hire.83 Questions of fact should be submit- 
ted to the jury,S9 In a proper case, the court will 
direct payment on the fees;90 and the judgment 
cannot be reversed on the ground that the record 
fails to show that the amount of the judgment, to- 
gether with the amount already paid the clerk, 
would not increase his emoluments beyond the max¬ 
imum allowed by law.^^ 

CoUection without suit. It has been held that a 
clerk of court may deduct his salary and expenses 
from the fees collected each quarter regardless of 
when they were earned or accrued.^^ 

(2) Defenses 

Fraud or payment to another and de facto ofRcer may 
constitute a defense to an action by a clerk of court for 
compensation, although it is ordinarily no defense that 


the claim was disallowed by auditing officiais or that i 
recelpt was glven for money not in fac^ received. 

It is no defense to an action by a clerk of couri 
to recover his fees or salary that the claim has 
been disallowed by the officiais authorized to audii 
the clerk's accounts,^^ that the clerk failed to fur- 
nish a new bond on being requested so to do,^^ 
or that he failed or refused to account for fees 
received by him.^° Alteration of a pay-roll sheei 
after signature by the clerk and without his con- 
sent, showing deductions, is of no legal effect anc 
does not afford any defense to the clerk’s suit foi 
salary.^ 6 ^ receipt reciting payment in full wil. 

not bar recovery where it appears that the fuli 
amount was not in fact received but fraud oi 
false representation constitutes a good defense tc 
the action,as does also payment of salary to a de 
facto officer for the period for which plaintifi 
claims salary.^^ 

b. Against Parties 

A clerk of court may recover fees due him from s 
private individua! by an action of debt, and under statut< 
by summary remedy, although in the absence of statut( 
he should proceed by action or fee bili. 

The fees due a clerk for official Services per 
formed by him at the request of a party, bein§ 
such as are authorized by law, constitute a debt fo3 
which aii action of debt or indebitatus assumpsit oi 
actions in the nature thereof will lie against suci 
party,1 even though the party is the successful on< 
in the suit in which the costs accrued;^ and th< 
clerk may set off such fees against an action oi 
his bond by the party from whom the fees are due.< 
In some jurisdictions a summary remedy is givei 
the clerk by statute but in the absence of an ex 


82. Ark.—Desha County v. Jones, 
11 S.W. 875, 51 Ark. 524. 

11 C.J. p 881 note 16. 

Claim held sufficient 

Ala.—Herrmann v. Mobile County, 
80 So. 737. 16 Ala.App. 634. 

83. U.S. — Marvin v. U. S., D.C. 
Conn., 114 F. 225. 

11 C.J. p 881 note 17. 

84. U.S.—Marsh v. U. S., D.C.Fla., 
•109 F. 236. 

85. U.S,—-Marsh v. U. S., supra— 
Marvin v. U. S., 45 Ct.Cl. 528— 
Owen V. U. S., 41 Ct.Cl. 69. 

88. Ky.—Boone County v. Diis, 5 
Ky.L. 686, 12 Ky.Op. 482. 

N.H.—County v. Clark, 60 N.H. 209. 

11 C.J. p 881 note 20. 

87. U.S.-r-Davis v. U. S., D.C.Me., 46 
F. 162—^Harmon v. U. S., C.C.Me., 
43 F. 560, affirmed 13 S.Ct. 327, 147 

U.S. 268, 37 L.Ed. 164. 

88. Mo.—Lycett v. WolfiC, 46 Mo. 
App. 489. 


89. Mass. —• Campbell v. City of 
Boston, 186 N.E. 577, 283 Mass. 
365. 

Anthenticity of deduction shown by 
pay roll 

Mass.—Campbell v. City of Boston, 
supra. 

90. U.S.—Clough V. U. S., C.C.Tenn., 
55 F. 921. 

91. U.S.—U. S. V. Jones, Ala., 13 S. 
Ct. 437, 147 U.S. 672, 37 L.Ed. 325, 
following U. S. V. Harmon, 13 S. 
Ct. 327, 147 U.S. 268, 37 L.Ed. 164. 

92. Tenh. — Hamilton County v. 
Clark, 55 S.W.2d 266, 165 Tenn. 
292. 

93. U.S.—^U. S. V. Pitch, Mich., 70 
F. 578, 17 C.C.A, 233. 

94. Wyo.—Laramie County v. At- 
kinson, 33 P. 995, 4 Wyo. 334, 

95. Wyo.—Laramie County v. At- 
kinson, supra. 

11 C.J. p 882 note 27. 

96. Mass. —r Campbell v. City of 
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Boston, 186 N.E. 577, 283 Mass 
365. 

97. Mass. — Campbell v. City o 
Boston, supra. 

98. Ky.—^Norman v. Hammond, 3; 

S. W. 1092, 17 Ky.L. 896. 

11 C.J. p 882 note 28. 

99. N.T.—Dolan v. New Tork, 68 N 

T. 274. 23 Am.R. 168. 

1. W.Va.—Johnson v. MacCoy, 9 S 
E. 887, 32 W.Va. 552. 

11 C.J. p 882 note 30. 

2. Ala.—South, etc., Alabama R Cc 

V. Bradley, 4 So. 611, 84 Ala. 468 
11 C.J. p 882 note 31. 

3. Va.—Craigen v. Lobb, 12 Leigl 
627, 39 Va. 627. 

4. Ky.—Moser v. Summers, 189 £ 

W. 715, 172 Ky. 553. 

11 C.J. p 882 note 33. 

Dlstress warrant 

A Circuit court clerk may unde 
express provision of Ky.St. S 175: 
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press provision to that effect, he can proceed only 
by action o’r fee bili.® In some jurisdictions, a clerk 
may maintaiii an action for his fees without first 
having placed them in an officer’s hands and having 
had them returned, ''No property found’’;® but in 
other jurisdictions no action lies for clerks^ fees 
until they are put into an officeres hands for collec- 
tion, and he has returned that they cannot be levied 
by distressJ Clerks of court have no lien against 
a plaintiff^s property for fees in cases wherein ex- 
ecutions against defendants were returned unsatis- 
fied, so far as summary process is concerned, until 
the execution has been issued and placed in the sher- 
ifFs hands, and the clerk’s claim to the proceeds of 
an execution sale in payment of fees due in other 
cases becomes subject to the claim of an assignee 
without notice of the clerk^s equities.^ Under a 
statute which imposes on the incoming clerk the 
duty of finishing all business left unfinished by his 
predecessor, and which provides that he shall be 
paid the usual fees for such work by his predeces¬ 
sor, where the latter has received the fees, no ac¬ 
tion lies for the same until all the unfinished busi¬ 
ness has been completed.® 

Inter est may be allowed in a proper case.^® 

Statutes governing suits by clerks of court against 
public officers have no application to a suit by a 
clerk on a fee bili against one^not a public officer.ii 

It is no defense to the action that the clerk has 
failed to demand .his fees in advance, as he is au- 
thorized to do by statute ,12 or that he was negli- 
gent in the performance of the Services for which 
a recovery is sought .12 

Instructions correctly stating the law applicable 
to the case are sufficient.^^ 


Questions of fact are to be determined by the 
jury.i® 

c. Against Other Oflcials 

In a proper case a clerk of court may proceed by 
action or bili in equity against another officia! iiiegally 
withhoiding the clerk's compensation. 

An action can be maintained by a clerk of court in 
his own name, on the official bond of the sheriff, for 
the recovery of costs collected by the sheriff and 
due and payable to the clerk,i® or he may sue in 
equity to restrain a United States marshal from 
unlawfully withhoiding his salary on order of the 

comptroiler.i7 

d. Action by Clerk De Facto 

De facto clerks of court are not entitied to the salary 
attached to the office. 

In accordance with the rule applicable to de facto 
officers generally, which is considered in § 145 of 
the C.J.S. title Officers, also 46 C.J. p 1059 note 70, 
a de facto clerk of court cannot recover the salary 
annexed to the office, as the salary is incident to the 
title to the office and not to its occupation and ex- 
ercise.i^ 

§31. Penalties and Forfeiture of Fees 

Clerks of court are subject to forfeiture of fees or 
infliction of penalties for sundry derelictions in the per¬ 
formance of their duties, such derelictions ordinariiy be- 
ing specified by statute or rule of court. 

Under statute in some jurisdictions a clerk may 
forfeit his fees for specified causes,^® or may be 
subjected to a penalty for certain acts and omis- 
sions,20 but in accordance with well settled princi¬ 
pies such statutes are to be strictly construed and 
will not be extended beyond their term’s,2i nor cover 
cases not within their purview;2^2 therefore, if the 


coUect his cost bili by distress war- 
rant.—Moser v. Summers, supra. 

5. 111.—Wickliff V. Robinson, 18 111. 
145. 

11 C.J. p 882 note 34. 

6. W.Va.—Johnson v. MacCoy, 8 S. 
E. 887, 32 W.Va. 652. 

7. Va.—Craigren v. Lobb, 12 JLeigh 
627, 39 Va. 627. 

8. Ala.—Bain v. J. A. Lusk & Son, 
109 So. 187, 21 AlaApp. 442. 

Furchaser 

Clerk and sheriff, as licensees to 
apply proceeds of judg^ment to pay¬ 
ment of fees in other cases, had no 
interest in money or judgment un¬ 
til collected, and proceeds belonged 
to p^urchaser of judgroent without 
notice of claim.—^Bain v. J. A. Lusk 
& Son, supra. 

Jadgmeut awarding’ costs to clerk, 
in cases wherein executions against 


defendant were returned unsatisfled, 
from proceeds of subsequent execu¬ 
tion sale, was erroneous without 
proof of judgments on which claim- 
ed or amounts due.—^Bain v. J. A. 
Lusk & Son, supra. 

Md,—State v. Carman, 27 Md. 
706. 

10. Befosal to pay on. demand 

Pa.—^Werner v. Hillman Coal & Coke 
Co., 150 A. 471, 300 Pa. 256, 70 A. 
L.R. 967. 

11. Ky.—Moser v. Summers, 189 S. 
W. 715, 172 Ky. 553. 

12. Wis.—^Williams v. Willock, 101 
N.W. 927, 123 Wis. 293. 

ISL Pa.—Cone v. Lonaldson, 47 Pa. 
363. 

11 C.J. p 882 note 39. 

14. Okl.—^Lawson v. Guthrie, 137 P. 
1186, 40 Okl. 598. 

15. Okl.—^Lawson v. Guthrie, supra. 
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let N.C.—Jackson v. Maultsby, 78 
N.C. 174. 

17. U.S.—Loisel v. Mortimer, C.C.A. 
La., 277 F. 882. 

la Cal.—Burke v. Edgar, 7 P. 488,. 
67 Cal. 182. 

19. Tenn.—Sharp v. State, 97 S.W. 
812, 117 Tenn. 537. 

11 C.J. p 882 note 46. 

20. Ky. — Smedley v. Common- 
wealth, 124 S.W. 408, 136 Ky. 464. 

Tenn.—State v. Cole, 6 Lea 492. 

11 C.J. p 908 notes 25, 26. 

21. Ala.—Holmes v. Lambreth, 50 
So. 140, 163 Ala. 460. 

11 C.J. p 908 note 27. 

22. Statute designed for protection 
of individnals only 

Ark.—Johnson County v. Bost, 213- 
S.W. 388, 139 Ark. 35. 
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clerk was not acting in his official capacity at the 
time of the alleged violation of the statute, no pen- 
alty can be imposed.23 Furthermore, a clerk is lia- 
ble to a penalty only where expressly made so by 
statute. The court cannot impose a penalty where 
the law has imposed none,24 although even in the 
absence of statute the clerk may forfeit his fees for 
official misconduct.25 It is sometimes provided by 
rule of court that for a certain specified cause, the 
clerk’s fees shall not be allowed ;26 but such a rule 
of court is inapplicable to fees for Services rendered 
before its promulgation.27 

Denial or deduction of fees has been held proper 
where there was performance of an unnecessary 
Service,28 or for neglect of duty, or failure to fully 
perform the particular Service for which a fee is 
desired,29 as in the case of a clerk's dereliction of 
duty with respect to indexing,30 or the preparation 
of depositions.2i The manner in which the clerk 
prepares a copy has been held immaterial; he may 
charge the statutory fee for his Services whether he 
has it printed, typewritten, or written with a pen,22 
although fees have been denied where the paper 
tised was too thin.33 

Taking illegal fees. In some jurisdictions if a 


§ 33 

clerk charges illegal fees the court may declare 
them forfeited.24 

In the federal courts, the clerk's right to a docket 
fee, 'Vhere issue is joined,'' attaches at the time 
such issue is in fact joined, and is not lost by the 
subsequent withdrawal of the plea .constituting the 
issue, the statute restricting the docket fee to ^ a 
smaller amount in a case which is dismissed or dis- 
continued applying only in case of dismissal or dis- 
continuance before the issue has been joined. 
The right to the fee authorized by the latter stat¬ 
utory provisioh is not lost where there is a discon- 
tinuance in one court by reason of the case being 
transferred to another court for trial.36 

Constitutionality of stotiites. Sta tutes allowing 
such penalties as fixed damages to the injured party 
have generally been held to be constitutionali^ 

§ 32. > Fees of Clerks of Territorial Courts 

The fees of clerks of territorial courts are controHed 
by federal statutes. 

The federal statutes govern the right to, and the 
allowance of, fees to clerks of territorial courts and 
are controlling up to the time the territory is admit- 
ted as a state.88 


III. POWEUS AND DUTIES 


§ 33. In General 

The powers and duties of a clerk of court are ordl- 
narily governed by statutory or constitutional provisions. 

The authority of a clerk of court is as a rule en- 


tirely statutory, and his official action, to be binding 
on others, must be in conformity with the stat- 
utes.ii Although the duties and authority of the 
clerk are usually defined by statute,^® and it 


23. N.D.—Milburn-Stoddard Co. v. 
Stickney, 103 N.W. 752, 14 N.D. 
282. 

11 C.J. p 908 note 28. 

24. Ky.—Commonwealth v. Craig, 6 
T.B.Mon. 45. 

Pa.—Baldwin v. Cash, 7 Watts & S. 
427. 

25. Mo.—Chastain v. Missouri, etc., 
R. Co., 133 S.W. 853, 152 Mo.App. 
478. 

11 C.J. p 883 note 49. 

26. Miss. — Jordan v. Mississippi 
Cent. R. Co., 65 So. 276, 107 Miss. 
323. 

11 C.J. p 883 note 47. ^ 

27. Miss.—^Warren v. Tates, 64 So. 
1, 106 Miss. 438. 

28. Cal.—Caffey v. Mann, 84 P. 424, 
3 CaLApp. 124. 

■Ga.—^Walrop v. Wolff, 40 S.E. 830, 
114 Ga. 610. 

11 C.J. p 883 note 51. 

29. N.C.—State v. Cameron, 29 S.E. 
418, 122 N.C. 1074. 

11 C.J. p 883 note 50. 

30. Ky.—Sheppard v. Koch, 27 S.W. 
2d 389, 234 Ky. 1—Yeary v. Yeary, 
26 S.W.2d 536, 233 Ky. 691—Perry 


V. Thomas. 24 S.W.2d 603, 232 Ky. 
78l--Wallace v. City of Louisa, 
273 S.W. 720, 217 Ky. 419—Crider 
V. Kentenia-Catron Corporation, 
283 S.W. 117, 214 Ky. 353—First 
Nat. Bank v. Williams Feed Co., 
282 S.W. 551, 214 Ky. 31—Howard 
V. Watkins, 276 S.W. 1075, 211 Ky. 
75—Emberger v. Commonwealth, 
271 S.W. 1083, 208 Ky. 782—Mitch- 
ell V. Pratt, 197 S.W. 961, 177 Ky. 
438—Golden v. Cornett, 195 S.W. 
1080, 176 Ky. 133—Golden v. Lew- 
is, 195 S.W. 144, 176 Ky. 28, re- 
hearing overruled 197 S.W. 798, 
177 Ky. 366. 

Failure to observe court rule 
Ky.—^Emherger v. Commonwealth, 
271 S.W, 1083, 208 Ky. 782. 
luadequate iudesing 
Ky.—Commonwealth v. Campbell, 21 
S.W.2d 474, 231 Ky. 386—Dotson 
V. Hunt, 270 S.W. 38, 207 Ky. 832. 

31. Miss,—^Horton v. Misso, 128 So. 
103, 157 Miss. 371. 

32. U.S.—Cudahy Packing Co. v. 
McGuire, C.C.Iowa, 135 F. 891. 

N.M.—Summers v. Sandoval County, 
110 P. 509, 15 N.M. 376. 

11 C.J. p 883 note 52. 


33. Ky.—McNabb v. South Eastern 
Gas Co. of West Virginia, 105 S. 
W.2d 622, 268 Ky. 532 —Meek v. 
Commonwealth. 283 S.W. 1032, 214 
Ky. 572 — Pendleton v. Garrard 
Bank & Trust Co., 272 S.W- 017, 
209 Ky, 451. 

34. 111.—Herod v. Lawler, 20 IU* 
610. 

Ky.—Rodes v. Reese, 4 B.Mon. 586. 

35. U.S.—U. S. V. Kurtz, Ct.CU IJ 
S.Ct. 15, 164 U.S. 49, 41 L.Bd. 346. 

36. U.S.—^Butler v. U. S., 

87 F. 655. 

37. Ky.—Harrison v. Chiles, 3 Litt. 
194. 

Neb.—Graham v. Kibble, 2 N.W. 455, 
9 Neb. 182. 

38. Ariz.—Cochise' County v. Wil- 
cox, 108 P. 458, 13 Ariz. 150. 

11 C.J. P 884 note 66. 

39. Fla.—Security Finance 
Gentry, 109 So. 220, 91 Fla. 1015, 
followed in 109 So. 222, 91 Fla. 
1024. 

40. N.D.—Milburn-Stoddard Co. v, 
Stickney, 103 N.W. 752, 14 N.D. 

i 282. 
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been said that he has only the powers conferred 
thereby,4i and may not go beyond his statutory ju- 
risdiction,42 where neither the constitution nor 
the statute prescribes his duties, he is subject to all 
the legitimate orders of the court of which he is 
clerk.43 \ statute conferring powers on a clerk is 
to be construed strictly, and will not be extended 
beyond its terms.^^ 

In the absence of any constitutional provision to 
the contrary, the legislature has full control over 
the powers and duties of clerks of courts, and may 
take from, or add to, them;^5 powers vested in 
the clerk by the constitution of the state cannot be 
taken away from him by statute.^^ 

has been said that the clerk is an integral part 
of the court and that his acts performed within the 
scope of his official duties are the acts of the court 
and must be accepted as true unless their verity is 
seriously assailed.^*^ 

The official duties of a clerk of court embrace 
every act which the law requires him to perform by 
virtue of his office not only those which the stat- 
utes expressly impose on him, but also such duties 
as, by the long established practice of the court, he 
has been required to perform and, likewise, his 
authority to perform a certain act is sometimes rec- 
ognized on the ground of long usage.^o The clerk 
may apply to the court or to the judge that he 


«erves for advice in matters pertaining to his of¬ 
fice.®^ 

It has been held that the clerk has no duty to 
keep parties informed of proceedings or rules of 

court. 5 2 

Duties of clerk to judge, While the duties of a 
clerk to a judge are not defined by law, they are 
clearly of a personal, and mainly of a confidential^ 

nature.52 

Rules. A clerk of court has the right to adopt 
reasonable rules for the transaction of the business. 
of his office.5^ 

Seal. A court clerk has been held not one of the 
officers required by law to have and use a seal, the 
court itself having a seal which he should use as 

prescribed by statute.^S 

Failure to ohject to clerk's erroneous acHons, 
Failure to take timely exception to a clerk’s errone¬ 
ous action in the exercise of power he possesses 
may give such action legal status, but failure to ex- 
cept to the clerk’s action in assumption of power 
he does not possess has no such efifect,®® although 
under some practice the clerk should give immediate 
notice to counsel of record of all orders, judgments, 
or other papers filed in the cause without being ob- 
ligated to keep counsel informed of the condition 
of the record in other respects-^*^ 


FarticTilar statntes 

(1) Under L.1882-83 p 535 § 5, 
the clerk of the superior court of 
Floyd County is ex officio clerk of 
the City court of Floyd County.— 
Moore v. Tippin, 104 S.E. 17, 25 Ga. 
App. 638. 

(2) Clerk of probate court of in- 
testate’s parish had authority under 
statute to call family meeting: and 
to homolo&ate its proceedingrs,— 
Soule V. West, 170 So. 26, 185 La. 
655. 

(3) Act 43 of 1882, authorizing- 
clerks of district courts to order 
family meetings a,nd to homologate 
their proceedings when not opposed, 
is not in violation of Const.1879 arts 
92 or 122, nor Const.1898 art 123.— 
Cole V. Richmond, 100 So. 419, 156 

Ldn 262. 

41. N.C.—Read v. Turner, 158 S.E. 
475, 200 JSr.C. 773. 

N.D.—State v. Roth, 220 N.W. 901, 
57 N.D. 196. 

Froceeding in county court 
Application for marriage license 
made to county judge is not “pro- 
ceeding in county court,” within law 
authorizing clerk to exercise certain 
powers concurrently with judge.— 
State V. Roth, supra. 

4fi. N.C.—Jefferson Standard Life 
Ins. Co. V. Buckner, 159 S.E. 1, 201 
N.C. 78. 


Xiimited to express or implied au- 
thority 

N.C.—Jefferson Standard Life Ins. 

Co. V. Buckner, supra. 

^racticing law 

Pa.—iy(artin’s Estate, 20 Pa.Dist. & 
Co. 470. 

43. Mich. — Smith v. Kent Cir. 
Judge, 102 N.W. 971, 139 Mich. 
463. 

44. Ind.T.—Moore v. Pannin, 104 S. 
W. 842, 7 Ind.T. 580.* 

45. Ark.—State v. McDiarmid, 27 
Ark. 176. 

46. N.Y.—Olmsted v. Meahl, 114 N. 
E. 393, 219 N.W. 270, affirming 
Wilcox V. . Meahl, 160 N.T.S. 708, 
172 App.Div. 263—Devoy v. Craig, 
187 N.Y.S. 478, 196 App.Div. 567, 
affirmed 131 N.B. 884, 231 N.Y. 
186. 

11 C.J. p 886 note 3. 

Bight to attend court in person or 
by deputy 

N.Y.—Devoy v. Craig, 187 N.Y.S. 
478, 196 App.Div. 567, affirmed 131 
N.E. 884, 231 N.Y. 186. 

47. La.—^Dana v. Tazoo & M. V. 
R. Co., App., 154 So. 365. 

48. Miss.—McNutt v. Livingston, 
15 Miss. 641. 

49. U.S.-T-Howard v. U. S., Mo., 102 
P. 77, 42 C.C.A. 169, affirming 93 P. 
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719, and affirmed 22 S.Ct. 543, 184 
U.S. 676, 46 L.Ed. 754. 

11 C.J. p 886 note 97: 

50. N.Y.—Hotaling v. Schermer- 
horn, 59 N.T.S. 484, 28 Misc. 311, 
affirmed 63 N.Y.S. 1110 mem, 48 
App.Div. 638 mem. 

11 C.J. p 886 note 98. 

51. Ind.—Ex p. Brown, 78 N.E. 553, 
166 Ind. 593. 

52. Tex. — Stevenson v. Thomas, 
Civ.App., 56 S.W.2d 1095, error 
dismissed. 

53. N.Y. — People v. Prendergast, 
150 N.Y.S. 329, 165 App.Div. 186, 
affirmed 108 N.E. 1105, 214 N.Y. 
664. 

11 C.J. p 914 note 34. 

54. Ohio.—Shipp v. Brown, 20 Ohio 
N.P.,N.S., 223. 

Date of flliug 

A clerk may make a rui e that pa¬ 
pers left in his box after office hours 
is to be deemed filed as of the date 
on which it was left in his office.— 
Shipp V. Brown, supra. 

55. Minn.—State v. Barrett, 41 N. 
W. 459, 40 Minn. 65. 

56. N.Y.—^Malkin v. Derow, 298 N. 
Y.S. 339, 163 Misc. 731. 

57. Vt.—Spencer v. Lyman Palis 
Power Co., 196 A. 276. 

Notice of failure to sign and flle 
bilis of exceptlons need not be given 
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§ 34. Judicial Functions and Proceedings 

A clerk of court has certain judicial functions 
which are considered in the following sections. 
Consuit Pocket Parts for later cases. 

§ 35. -In Absence of Statute 

In the absence of statutory or constitutional author- 
ity, a clerk of court has no judicial powers, although he 
may perform acts of a ministeria! and nondiscretionary 
character with respect to Judicial proceedings. 

In as much as a clerk of court is essentially a 
ministerial officer, as is stated in § 1 of this Title, 
he cannot, without express constitutional or statu¬ 
tory authority to that effect, exercise any judicial 
functions,5 8 and the court, it has been held, has no 
power, in the absence of statutory authority, to del¬ 
egate such matters to the clerk,^9 although the 
clerk may properly perform acts which are classi- 
fied as ministerial.60 The attempted performance 
by the clerk of any function of the judge during his 
absence, even though done by his direction, is 
void;®^ but an objection that the clerk, in per- 
forming a particular function, was usurping ju¬ 
dicial powers is not available on collateral attack .^2 


§ 36. -When Conferred by Statute 

Under statute or constitution in some Jurisdictions 
cierks of court are vested wIth Judicial powers, usuaiiy 
of a limited character and subject to supervision of the 
judge. 

In some jurisdictions cierks of court are, by stat¬ 
ute or constitutional provision, vested with certain 
judicial or quasi-judicial powers.®^ Where this is 
the case the clerk^s authority is strictly limited with- 
in the terms of the statutory or constitutional provi¬ 
sion conferring itM In some jurisdictions, the per¬ 
formance of such functions by the clerk is subject 
to the supervision and approval of the judge and 
in some there is provision for an appeal to the 
judge, or the transmission of certain questions to 
the judge for decision.^^ 

Place of review. Code provisions forbidding the 
hearing of motions, on proceedings pending in the 
superior court, outside the county do not apply to 
appeals from the clerk in partition proceedings, but 
the latter are governed by other code provisions ex- 
pressly declaring that the clerk shall send the state- 
ment of the case to the judge by mail or otherwise, 


by the clerk.—Spencer v. Lyman 
Falis Power Co., supra. 

5«. Cal.—People v. Kuder, 266 P, 

337, 90 Cal.App. 594—^Wolf v. Mul- 
crevy, 169 P. 269. 35 Cal.App. 80. 
111.—See Illinois Valley Bank v. 

Harshman, 201 Ill.App. 107. 

La.—Reuter v. Krieger, 152 So. 768, 
178 La. 1061. 

N.Y.—^Winokur v. Federman, 183 N. 
Y.S. 41—Montrose Farms v. Rog- 
erson, 183 N.Y.S. 34. 

N.C.—In re Smith’s Estate, 166 S.E. 
494, 200 N.C. 272. 

Tex.—Benge v, Foster, Civ.App., 47 
S.W.2d 862, error refused. 

11 C.J. p 890 note 82. 

Gonceming probate petitloxLS 
Clerk of superior court is not in- 
vested with power to determine 
whether two petitions for probate of 
estate of decedent are identical.— 
Wolf V. Mulcrevy, 169 P- 259, 36 Cal. 
App. 80. 

SxLtry of jadgmexit 

Where, in an action against two 
defendants, tried without a jury, the 
court did not direct judgment either 
for or against one of them, the en- 
try of a judgment by the clerk 
ag^ainst such defendant was a nul- 
lity.—^Winokur v. Federman, 183 N. 
Y.S. 41. 

Xssitance of injunction 
Clerk of district court, in absence 
of district judge from parish, is 
without power to issue preliminary 
injunction.—Reuter v. Krieger, 152 
So. 758, 178 La. 1061. 

Order of disxnissal ^ 

Although payment by the tenant 


into court of the amount claimed in 
a petition in a summary proceeding 
for nonpayment of rent entitled the 
tenant to dismissal of the proceed¬ 
ing, the clerk has no authority to 
grant such dismissal. — Montrose 
Farms v. Rogerson, 183 N.Y.S. 34. 

59. N.C.—Strickland v. Cox, 9 S.E. 
414, 102 N.C. 411. 

11 C.J. p 891 note 83. 

60. D.C.—^Nealon v. Davis, 18 F.2d 
' 175, 57 App.D.C. 133. 

La.—Cole v. Richmond, 100 So. 419, 
156 La. 262. 

“Ifiinisterial act^’ is one performed 
in obedience to legal authority, 
without regard to actor's own judg¬ 
ment as to propriety of act.—^Nealon 

V. Davis, 18 P.2d 176, 67 App.D.C. 
133. 

61. Kan.—^In re McClasky, 34 P. 459, 
52 Kan. 34—In re Terrill, 34 P. 
457, 52 Kan. 29, 39 Am.S.R. 327. 

Okl.—In re McClaskey, 37 P. 854, 2 
Okl. 568. 

62. lowa.—Maynes v. Brockway, 8 
N.W. 317, 55 lowa 457. 

11 C.J. p 891 note 85. 

G3. N.C.—C. L. Hardy & Co. v. Turn- 
age, 168 S.E. 823, 204 N.C. 538— 
In re Styers* Estate, 164 S.E. 123, 
202 N.C. 716—Clark v. Carolina 
Homes, 128 S.E. 20, 189 N.C. 703— 
Waldroop v. Waldroop, 103 S.E. 
381, 179 N.C, 674—Bank of North 
Wilkesboro v. Wilkesboro Hotel 
Co., 61 S,E. 570, 147 N.C. 594. 

W. Va.—Starcher v. South Penn Oil 
Co., 95 S.E. 28, 81 W.Va. 587. 

11 C.J. p 891 note 86. 
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Bnring recesses of regular sessions 
of county courts, cierks thereof are 
clothed with general jurisdiction to 
appoint administratore, etc., subject 
to review by county courts at next 
regular session.—Starcher v. South 
Penn Oil Co., 95 S.E. 28, 81 W.Va. 
587. 

64 N.C.—Southern State Bank v. 
Leverette, 123 S.E. 68, 187 N.C. 
743. 

11 C.J. p 891 note 87. 

ChaxLcery powers 

Under the constitution, limiting 
the powers of the clerk of the su¬ 
perior court to those imposed by 
statute, he has no chancery powers. 
—Southern State Bank v. Leverette, 
supra. 

05. N.C.—Madison County v. Coxe, 
167 S.E. 486, 204 N.C. 58. 

11 C.J. p 891 note 88. 

Supervisory power 
Judge of superior court may re¬ 
quire clerk to send up appeal, or 
transfer case to civil issue docket 
for trial.—Madison County v. Coxe, 
supra. 

66. N.C.—Southern v. Freeman, 189 
S.E. 190, 211 N.C 121. 

11 C.J. p 891 note 89. 

Derivative character of jurisdiction 
Appeal from clerk confers juris¬ 
diction on superior court, notwith- 
standing that answer to question 
raised issues which clerk should 
have transferred to civil issue docket, 
and jurisdiction of superior court on 
appeal is not derivative, since case 
is stili in same court—Southern v. 
i Freeman, supra. 
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clearly contemplating that such appeals may be 
heard outside the county.®'^ 

§ 37. — Constitutionality of Statute 

Statutes purportlng to confer judiciai powers upon 
cierks of court are ordinarily invalid, aUhough where 
the power is more ministeriai than judiciai the enactment 
may be upheld. 

Various statutes conferring, or purporting to con¬ 
fer, on cierks of court powers of a judiciai or semi- 
judicial character ha ve been held valid,®^ or inval- 
id,^^ their validity usually turning on the question 
of whether or not the power conferred was of a 
true judiciai character, in accordance with princi¬ 
pies developed in the C.J.S. title .Constitutional Law 
§ 166, also 12 CJ. p 897 note 66 and the C.J.S. title 
Constitutional Law § 173, also 12 C.J. p 903 notes 
41-52. 

§ 38. Ministeriai Functions and Proceedings 

a. In general 

b. Filing papers 

c. Searching and certifying records 
a. In G-eneral 

The functions of a clerk of court are ordinarily minis- 
teriai in character, such as signing warrants, issuing 
subpoenas and the like, and he shouid act in accordance 
with the regulations or orders of the court. 

A clerk of court being essentially a ministeriai 
officer, as explained in § 1, and ordinarily lacking 
judiciai powers, as shown in §§ 34-37, as a rule 
his functions, powers, and duties are ministeriai in 
character.'^® Aside from merely routine duties, a 


clerk is entitled to a directing order of the court for 
his protection but the clerk need not pass on the 
legality of orders of the court ,2 and shouid obey 
any order regular on its face,'^2 the duty of obedi- 
ence continuing until reversal of the decision.*^^ 
Among other matters, the following have been held 
to be included among the powers and duties of a 
clerk of court: issuance of an alias writ of execu- 
tion on application of a judgment creditor ;75 
entering subpoenas issued in the subpoena dock- 
et;*^® signing of complaint and warrant in crim- 
inal case;'^'^ delivery, on application of defend¬ 
ant in a criminal case, accompanied by a prop- 
er tender of fees, of a correct transcript of sub- 
pcenas issued by the state and filed in the clerk’s 
office and issuance and signing of orders and 
notices of hearings in probate proceedings.79 On 
the other hand, the clerk may not issue county war¬ 
rants otherwise than on the order of the court, 
as is shown in the C.J.S. title Counties § 249, also 
15 C.J. p 600 note 2, and 11 C.J. p 890 note 76, 
nor select the tribunal for the trial of a cause.^^ 
It is not a part of his duties to draft writs of man- 
damus.Si In cases of certiorari the sole duty of the 
clerk is to write and sign the certiorari, and to keep 
safely the petition, the writ, and ali other papers 
appertaining thereto subject to the call of the peti- 
tioner before Service of the writ and subject to the 
orders of the court after its Service. He is not re- 
quired to see that the writ of certiorari is served, 
nor is he required to call the attention of the peti- 
tioner to the fact that it has not been served.^2 


©7. N.C.—Ledbetter v. Pinner, 27 S, 
E. 123, 120 N.C. 455. 

68. Ind.—Steve v. Colosimo, 7 N.E. 

* 2d 983. 

N.C.—Bank of North Wilkesboro v. 
Wilkesboro Hotel Co., 61 S.E. 570, 
147 N.C. 594. 

11 C.J. p 891 note 91. 

69. 111.—Cleveland, etc., R. Co. v. 
People, 72 N.E. 725, 212 111. 638— 
Hali V. Marks, 34 111. 358. 

Ind.—Gregory v. State, 94 Ind. 384, 
48 Am.R. 162. 

11 C.J. p 891 note 90, p 892 note 92. 

70. N.Y.—Leveque v. Pelda, 195 N. 
Y.S. 74. 202 App.Div. 853—Mer- 
chants’ Transfer & Storage Co. v. 
Lippman, 238 N.Y.S. 310, 135 Misc. 
724. 

Tex.—Benge v. Poster, Civ.App., 47 
S.W.2d 862, error refused. 

11 C.J. p 886 note 8. 

71. N.J.—Edwards v. Stein, 119 A. 
504, 94 N.J.Eq. 251. 

PoUowing minutes of trial 

Duties of clerk of trial term and 
law clerk are ministeriai, not judi¬ 
ciai, and they must follow minutes 
of trial.—^Merchants' Transfer & I 


Storage Co. v. Lippman, 238 N.Y.S. 
310, 135 Misc. 724. 

Ta. Or.—Cobbs-Mitchell Co. v. Mc- 
Mahan, 289 P. 495, 133 Or. 191. 

73. 111.—People v. Windes, 113 N.E. 
949, 275 111, 108, 

Or.—Cobbs-Mitchell Co. v. McMahan, 
289 P. 495, 133 Or. 191. 

FaymexLt of foreclosnre proceeds 
Where Circuit judge directed clerk 
to pay surplus of proceeds of fore- 
closure sale to widow as homestead 
exemption, and county judge declared 
such order valid, clerk was justified 
in making payment to widow.— 
Cobbs-Mitchell Co. v. McMahan, su¬ 
pra. 

74. W.Va.—State v. Pidelity & De- 
posit Co. of Maryland, 112 S.E. 319, 

' 91 W.Va. 191. 

As valid as if prescribed by statute 
In so' far as decisions give direc- 
tions to the court 'clerk and impose 
duties on him, they are as valid and 
binding on him, until reversed, as 
if they had been prescribed by stat¬ 
ute, and the court may incidentally 
prescribe duties for its clerk in ad-i 
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dition to those imposed by statute. 
—State V. Pidelity & Deposit Co. of 
Maryland, supra. 

75. Tex.—McClaflin v. Winfield, Civ. 
App., 279 S.W. 877. 

76. Ala.—Jackson v. Mobley, 47 So. 
590, 157 Ala. 408. 

11 C.J. p 890 note 73. 

77. Mich.—Toms v. Jeffries, 212 N. 
W. 69, 237 Mich. 413. 

Determinatiou that offense has 

been committed and of probable 
cause to suspect person charged is 
judiciai function, allhough signing 
of complaint and warrant is minis¬ 
teriai.—Toms V. Jeffries, supra. 

78. Ala.—Jackson v. Mobley, 47 So. 
590, 157 Ala. 408. 

79. Hawaii.—Magoon v. Ami, 8 Ha- 
waii 191. 

80. Pa.—^Trach v. County, 2 Lehigh 
Val,L.R. 253. 

11 C.J. p 890 note 77. 

81- Oh io.— Johnes v. State Auditor, 
4 Ohio St. 493. 

11 C.J. p 890 note 79. 

82. Ga.—Smilh # v. Washington, 61 
S.E. 923, 4 Ga.App. 514. 
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Approval of honds. Clerks are frequently given i 
power to pass on bonds of various kinds required 
to be filed with them,^3 for example, as consid- 
ered in Attachment § 158, the C.J.S. title Sheriffs 
and Constables §§ 7, 32, also 11 CJ. p 888 note 32, 
57 C.J. p 737 notes 24, 25, and other tities wherein 
the giving and approval of specific bonds are consid- 
ered. The approval of a bond by a clerk of court 
is sufficiently evidenced by the fact of his receiving 
and filing the bond.^^ 

Administration of oaths. The authority of a 
clerk of court to administer oaths other than those 
administered in open court is statutory and extends 
to such oaths only as are contemplated by the stat¬ 
ute.^® 

Purchasing supplies. A clerk has only such pow- • 
er to purchase supplies as is given him by statute.^® 

b. Filing Papers 

Clerks of court shouid file aii legal papers tendered 
and as a rule are not concerned with thelr merits. 

As has been stated in Corpus Juris and cited with 
approval, it is the official duty of the clerk of a 
court to file ali the papers in a cause presented by 
the parties, and to mark them “Filed,” with the date 
of filing.^*^ He has nothing to do with the charac¬ 
ter, purpose, or merits of papers which are tendered 
to him,SS his duty being merely to file them,^^ and 
where the duty to file is imposed by' statute, the 
judge has no authority to interfere therewith.90 


The clerk^s use of superfluous words when filing 
papers will not invalidate his acts.^^ 

c. Searching and Certifying Eecords 

It is a function of a clerk of court to attest to and 
certify the records, although ordinarily he is under no 
duty to make a search of the same. 

Ordinarily, the clerk is authorized to attest and 
certify the records and proceedings of his court, 
but his authority in this regard is only as great as 
the statute gives him,^^ and beyond that his cer- 
tificate to the record or proceeding is of no greater 
force or value than the certificate of any other in- 
dividual,9^ and he has authority to certify only to 
the records in his office.^^ 

A clerk of a county court can properly certify 
to the official character of a magistrate.^^ 

In certifying his official acts a clerk shouid use 
such a signature as will designate the court of which 
he is the clerk. The mere affixing of the word 
“clerk” is not sufficient. 

The clerk of a court has no right to certify the 
substance, purport, or effect of a judgment of rec¬ 
ord in his office.9^ 

Except in some jurisdictions,^^ it is no part of the 
official duty of a clerk to make searches of the rec¬ 
ords in his office for judgments, liens, or suits pend- 
ing, affiecting the title to real property, and to certi¬ 
fy to the resuit of such search.^ 


83. 111.—People V. Fletcher, 3 111. 
482. 

Ind.—Winningham v. State, 56 Ind. 
243. 

84. Ala.—Pearson v. Gale, 11 Ala. 
278. 

11 C.J. p 888 note 33. 

85. lowa.—State v. Harter, 108 N. 
W. 232, 131 lowa 199, 9 Ann.Cas. 
764. 

11 C.J. p 888 note 34. 

86. Ark.—Clark County v. Scott, 21 
Ark. 467. 

11 C.J. p 888 note 35. 

87. Ga.—Brinson v. Georgia Eail- 
road Bank & Trust Co., 165 S.E. 
321, 322, 45 Ga.App. 459, citing 
Corpns Juris. 

11 C.J. p 88-7 note 28. 

Tilinff with prothonotary ia Peim- 
sylvauia 

Prothonotaries are puhlic ofHcers 
on whom many duties may be im¬ 
posed by legislature, and they may 
have control of documents similar 
to those flled with recorder of deeds, 
but when paper is directed to be filed 
in prothonotary's office, act may give 
record a quasi-judicial character.— 
Deleo Ice Mfg. Co. v. iFrick Co., 178 
A. 135. 318 Pa. 337. 


sa U.S.—In re Halladjian, C.C. 
Mass., 174 P. 834—U. S. v. Bell, C. 
C.Pa., 127 F. 1002, affirmed 135 F. 
336, 68 C.C.A. 144. 

88. N.Y.—People ex rei. Trost v. 
Bird, 172 N.Y.S. 412, 184 App.Div. 
779. 

Tex.—Wagner v. Garrett, 269 S.W. 

1030, 114 Tex. 362. 

Notice of appeal 

It is the duty of the clerk of the 
municipal court to file a notice of 
appeal, whether presented in time or 
not, the question whether the appeal 
was properly tafcen being for the ap¬ 
pellate term on motion to dismiss.— 
People ex rei. Trost v. Bird, 172 N. 
Y.S. 412, 1-84 App.Div. 77-9. 
Maudatory duty 

It is mandatory.'duty of clerk of 
court of civil appeals, as ministerial 
officer, to file and forward to su¬ 
preme court, to which addressed, 
writ of error or any document ten¬ 
dered to hhn, pertaining to appeal 
in cause pending in that court, what- 
ever his opinion as to supreme 
i court''s jurisdiction.—Wagner v. Gar¬ 
rett, 269 S.W. 1030, 114 Tex. 362. 

90. La.—^Alexandria Naval Stores 
Co. V. J. F. Ball Bros. Liumber Co., 
54 So. 1035, 128 La. 632. 
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Tex.—Cooney v. Isaacks, Civ.App.,. 
173 S.W. 901. 

91. Tex.—State v. Gillette’s Estate, 
Com.App., 10 S.W.2d 984, reversing 
Gillette’s Estate v. State, Civ,App., 
286 S.W. 261. 

92. Ala.—Huff V. Cox, 2 Ala 310. 

11 C.J. p 887 note 21. 

93. Ga.—Lambert v. Smith, 57 Ga. 
25. 

11 C.J. p 887 note 22. 

94. Wyo.—^Farmers' State Bank v. 
Investors Guaranty Corp., 45 P.2d 
1057, 1059, 48 Wyo. 319, quoting 
Corpus Juris. 

11 C.J. p 887 note 23. 

95. Idaho.—Strickfadden v. Green- 
creek Highway Dist,, 260 P. 431, 44 
Idaho 751, citing Corpns Juris. 

96i. 111.—^Hague v. Porter, 45 111. 318. 

97. Tex,—Garner v. State, 36 Tex. 
693. 

93. tr.S.—U. S. V. Makins, D.C.CaL, 
26 P.Cas.No.15,710, Hoffm.Op. 500. 

99. Minn.—State v. Scow, 100 N.W. 

382, 93 Minn. 11. 

11 C.J. p 890 note 70. 

1. Kan.—^Mallory v. Ferguson, 32 P. 
410, 50 Kan. 685, 22 L.R.A. 99. 



CLEBKS OF C0UET8 


14 C.J.S. 


§ 39 


§ 39. Care and Custody of Records 

The duties and functions of a clerk of court ordl- 
jiarlly include the making, keeping, and preservation of 
the records thereof. 

It is the duty of the clerk to note the orders of 
the court^ and to make a record of the proceedings 
in his court under some statutes, a clerk of court 
must record certain papers filed with him,^ and he 
must exercise proper care and diligence in perform- 
ing such functions.^ In so doing he acts as the 
amanuensis of the court subject to its control, and 
record entries are valid only when made under the 
judicial sanction of the court,® It has been held 
that a clerk may correct an error in his minutes,*^ 
and should verify the record and correct any cleri- 
cal errors,® but after leaving office a clerk has no 
power to complete a record previously begun,^ nor 
can his successor complete such record without an 
order of court neither can he make up a new rec¬ 
ord from recollection,!! nor substitute his own rec- 
ollection for the written memorandum of the 

judge.^2 

The request of a party or his attorney is some- 
times necessary to authorize or require a clerk of 
court to make a final record, or to incorporate a 
certain matter in the record, of a cause.i® 


Indexing records, Some statutes do not require 
a clerk of court to make an index of the journals of 
the court of which he is clerk.i'* 

Preservation of records, The clerk is the legal 
custodian of the records in his office and, while not 
liable as an insurer, he is bound to exercise a high 
degree of diligence in their preservation and safe- 
keeping.i® 

On abolition of a court, the clerk of the court ac- 
quiring the jurisdiction of the abolished court is un¬ 
der a duty to take charge of all records of such 
abolished court i® ’ 

§ 40. Care and Custody of Fuhds 

Money pald over to a clerk of court in his officia! 
capacity is held by him In trust. 

Where a clerk of court receives money by virtue 
of his office, he holds the same in trust.^^ In the 
absence of statutory authority the clerk has no 
power to receive payment of a demand which has 
not been reduced to judgment;^® but in a jurisdic¬ 
tion where he is authorized to receive payment of a 
judgment, where he receives money from defendant 
before judgment, retains it in his hands until after 
judgment, and then manifests by some plain and un- 
equivocal act his intention to hold it in his official 


:a. 111.—Toth V. Samuel Phillipson & 

Co„ 250 Ill.App. 247. 

3. Ark.—Stanton v. Arkansas Demo- 
crat Co., 106 S.W.2d 684, 194 Ark. 
135. 

111.—People V. Windes, 113 N.E. 949, 
275 111. 108. 

Mich.—Robertson & Wilson Scale & 
Supply Co. V. Richman, 180 N.W. 
470, 212 Mich. 334. 

Mo.—State v. West, 270 S.W. 279— 
State ex rei. Morris Bldg’. & Inv. 
Co, v. Brown, 72 S.W.2d 859, 862, 
228 Mo.App. 760, citing Corpus 
Juris. 

Okl.—Little V. Employer's Casualty 
Co., 71 P.2d 687, 180 .Okl. 628. 

11 C.J. p 886 note 10. 

Glerk^s fuuctiou is to make record 
of what court orders and adjudg-es.— 
Stanton v. Arkansas Democrat 
Oo., 106 S.W.2d 684, 194 Ark. 136. 
BecordiusT case 

Clerk in recording case record 
acts as ministerial officer of court, 
and he must enter orders as directed 
by court.—^People v. Windes, 113 N. 
B. 949, 275 111. 108. 

Jtecord in criminal cases 

It is not customary in a criminal 
case for the clerk to note in his 
minutes the requests for a special 
charg^e.—State v. Duperier, 39 So. 
455, 115 La. 478—11 C.J. p 886 note 
10 [c]. 

In Pexmsylvania 

(1) Entries made by a prothono- 
tary during vacation are, until ^ 


amended or corrected, as much a 
part of the record as those made by 
the court while in session.—rMiller 
V. McCullough, 19 Pa.Co. 341, 6 Pa. 
Dist. 557. 

<2) Under the Pennsylvania stat¬ 
ute the prothonotary is the officer 
under whose direction and supervi- 
sion the transcription of the records, 
dockets, and indexes of the judg- 
ments of the court of common pleas 
should be done, but the court has no 
authority to confer upon him the 
power to do the Work or to approve 
an appointment made by him for the 
purpose, and there is no provision 
for his compensation for doing the 
Work.—In re Perry County, 11 Pa. 
Dist. 657. 

(3) The flling of papers with the 
prothonotary is discussed in § 38. 

4. Ga.—^Neal-Blun Co. v. Rogers, 82 

S.E. 280, 141 Ga. 808. 

5. La.—^Bayne v. Pox, 18 La. 80. 

11 C.J. p 887 note 20. 

6. 111.—Kahl V. Bevine, 224 Ill.App, 
363. 

Mo.—State ex rei. Caldwell v. Cock- 
rell, 217 S.W. 524, 530, 280 Mo. 269, 
citing Corpus Juris. 

11 C.J. p 887 note 12. 

7. N.Y.—Smith v. Coe, 30 N.Y.Super. 
477. 

11 C.J. p 887 note 13. 

8. Fla.—Long v. Sphaler, 105 So. 
101, 89 Fla. 499. 

9. Vt.—^Perrin v. Beed, 33 Vt 62, 
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10. Me.—Rockland Water Co. v. 
Pillsbury, 60 Me. 425—Longiey v. 
Vose, 27 Me. 179. 

11. Mass.—Ryan v. Merriam, 4 Al- 
len 77. 

12. 111.—Crowell v. Deen, 21 111, 
App. 363. 

11 C.J. p 887 note 17. 

13. Ind.—Carpenter v. Montgomery, 
7 Blackf. 415. 

N.J.—Thompson v. Pippitt, 18 N.J. 
Law 176. 

14. S.C.—State v. Jones, 6 Strobh. 
155. 

15. Cal.—Union Bank & Trust Co. 
of Los Angeles v. Los Angeles 
County, 38 P.2d 442, 2 Cal.App.2d 
600. 

111.—Brelsford v. Community High 
School Dist. No. 36 of Pulaski 
County, 159 N.E. 237, 328 111. 27. 
Taking records from office 

All papers in cause should be pre- 
served by clerk and not taken from 
his office except with leave of court 
—Brelsford v. Community High 
School Dist. No. 36 of Pulaski Coun¬ 
ty, supra. 

10. Fla.—State v. Dickenson, 138 So. 
376, 103 Fla. 907. 

17. Okl.—^Maryland Pidelity, etc., 
Co. V. Rankin, 124 P. 71, 33 Okl. 7. 

11 C.J. p 888 note 36. 

18. Ala.—Ball v. State Bank, 8 Ala. 
590, 42 Am.D. 649—^Windham v. 

.Coats, 8 Ala. 285—Currie v. Thom- 
as, 8 Fort. 293. 
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capacity as clerk, the payment is good and the judg- 
ment thereby discharged.i^ Some statutes author- 
ize a clerk of court to collect fines, penalties, and 
forfeitures,20 and others impose on him the duty of 
collecting and receiving jury fees and witness 
fees.21 

g 41 , - Control and Disbursement of 

Funds 

Clerks of court receiving funds In thelr offlclal ca- 
pacltles should control and disburse them under direction 
of the court. 

Clerks of court are not primarily collectors nor 
custodians of public revenue, but such revenue as 
comes into their hands ordinarily is incidental to the 
collection of costs of court .22 When the clerk re- 
ceives a fund in his ofificial capacity his possession 
is that of the court, and the court has an inherent 
right to control such funds,23 except under some 
statutory provisions.24 Usually, the clerk has no 
power, without an order of the court,25 to make any 
transfer or alteration in the disposition of such 
fund25 or to pay it out of court,27 or in any way to 
use it for his own purposes ;28 and it has been held 
that a clerk paying over money contrary to an or¬ 
der of the court will not be protected by an order 
subsequently procured, on his instance, directing 
him to pay the money to the one to whom he had 
already paid it, and not purporting to confirm what 
he had done.29 However, in some instances a pay¬ 
ment without an order of court will be upheld.2^ 


§ 42 

While a clerk of court receives costs deposits in 
his official and not in his personal capacity,21 and 
is in a sense a trustee rather than a debtor, and un¬ 
der a duty to pay over funds received in his offi¬ 
cial capacity to the proper parties or authorities,^^ 
he is not to be regarded as a trustee within the 
meaning of statutory and constitutional provisions 
regulating investments by trustees, but acts rather 
as an agent of the court subject to its direction.33 
He may properly deposit funds deposited with him 
under order of court in a bank in his name as 
clerk.^^ 

In case of a dispute regarding the ownership of 
money in the hands of a clerk, it is not proper to 
direct payment by rule of court to a particular 
claimant, but the remedy should be by a proceeding 
at law or in equity.25 The clerk need not pay over 
the money until after the issue of ownership is de- 
termined.25 

Under the federal statutes it is the duty of a clerk 
of a federal court forthwith to deposit with the 
United States treasurer, an assistant treasurer, or a 
designated depository of the United States, money 
Corning into his hands, notwithstanding it is imme- 
diately levied on under a state writ27 

§ 42. - Duty to Account 

Generally speaklng, clerks of court are under a duty 
to account for funds received In thelr offlclal capacities. 

In many jurisdictions it is the duty of the clerk 


19. Ala.—Governor v. Read, 38 Ala. 
252. 

20. 111.—Hoyne v. Danisch, 106 N;E. 
341, 264 111. 467. 

21. Colo.—^Adams v. People, 55 P. 
806, 25 Colo. 532. 

22. Ala.—State v. Alabama Power 
Co., 162 So. 110, 230 Ala. 515. 

Okl.—Linson v. Barnes, 277 P. 233, 
136 Okl. 237. 

23. 111.—Citizens State Bank v. 

Goebel, 10 N.E.2d 828, 292 IlLApp. 
95. 

11 C.J. p 889 note 57. 

JurisdictioxL of court to order retum 
of fuuds 

Where a clerk, has money or prop- 
erty in his hands received in course 
of legal proceeding which he has no 
eauitable right to retain, court in 
which such proceeding is pending 
may order its return to parties enti- 
tled, although officer’s term has ex- 
pired.—Citizens State Bank v. Goe¬ 
bel, supra. 

24. N.C.—Ex parte Cassidey, 95 N. 
C. 225. 

11 C.J. p 889 note 58. 

25. Ind.—State v. Christian, 47 N. 
E. 395, 18 Ind.App. 11. , 


lowa.—^Peterson v. Hays, 51 N.W. j 
1143, 85 lowa 14. 

26. Colo.—Schweizer v. Mansfield, 59 
P. 843, 14 Colo-App. 236. 

11 C.J. p 889 note 60. 

27. Tenn.—Craig v. Governor, 3 
Coldw. 244. 

28. N.J.—Mott V. Pettit, 1 N.J.Law 
344. 

29. Tenn.—^Boothe v. Bailey, 3 
Humphr. 594. 

11 C.J. p 889 note 63. 

30. lowa.—^Danforth v. Rupert, 11 
lowa 547. 

Tenn.—^Yoakley v. King, 10 Lea 67. 

11 C.J. p 890 note 64. 

31. Fla.—State ex rei. Cowles v. 
Butts, 170 So. 714, 125 Fla. 584. 

Accouuting by couuty commissiouers 
Attorney who had made “court 
costs” deposit with deceased clerk 
for future services was entitled to 
have county commissioners adjust 
their accounts with successor clerk 
so that attorney would receive Serv¬ 
ices from successor clerk for which 
deposit had been made, although such 
amount had been paid to county com¬ 
missioners as surplus earnings of 
clerk^s office, and laches did not run 
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against proceeding by attorney to 
have credit for court costs deposit 
made by him set up on clerk’s books, 
where no special prejudice because 
of delay was made to appear, since 
court costs deposits are “trust 
funds.”—State ex rei. Cowles v. 
Butts, supra. 

32. Ark,—^Fidelity & Deposit Co. of 
Maryland v. Cowan, 41 S.W.2d 748, 
184 Ark. 75. 

La.—Parish of Evangeline v. Guil- 
lory, 138 So. 649, 173 La. 732. 

Tenn.—Marion Trust & Banking Co. 
V. Roberson, 268 S.W. 118, 151 
Tenn. 108. 

Tex.—^^tna Casualty & Surety Co. 
V. State for Use and Benefit of 
City of Dallas, Civ.App., 86 S.W.2d 
826, error dismissed. 

33. Ala.—Shelley v. Thomas, 167 So. 
316, 232 Ala. 227. 

34. Mo.—State ex rei. Ridge v. Shoe- 
maker, 212 S.W. 1, 278 Mo. 138. 

35. 111.—^Lewis v. Cockrell, 31 111. 
App. 476. 

36. Tex.—Willis v. Keafor, Civ.App., 
181 S.W. 556. 

37. U.S.—Martin Co. v. Shannon- 
house, D.C.N.C., 203 F. 617. 
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to account for moneys received by him as clerk, 
and it is frequently provided by statute that he shall 
pay over to the county treasurer, or to some other 
designated custodian, fees, costs, taxes, and other 
moneys, or a specified proportion thereof, received 
by him in his official capacity;^^ but statutes of this 
character do not apply to the proceeds of a civil 
judgment in favor of a private person.^^ If he re- 
fuses to account for or turn over money received 
by him in his official capacity as clerk, the court 
may compel him so to do,^^ even though his term of 
office as clerk of court has expired.'^! Also, the fail- 
ure to account for or pay over money received by 
him in his official capacity constitutes a breach of 
his official bond for which suit may be brought, as 
shown infra § 55. 

To successor in office. It is generally the duty 
of the clerk or his personal representative to pay 
over to his successor in office moneys held by him 
in his official capacity g^ch payment discharges 
him from all further liability therefor,^^ ^nd stat¬ 
utes requiring this of the clerk are constitutional.*^^ 
An order of court authorizing or requiring it is not 
a condition precedent to such payment,^^ nor is a 
formal settlement necessary under some statutes.**® 
The remedies for a failure to perform this duty vary 
in the different States.**^ 


§ 43. Other Matters 

Consuit Pocket Parts for later cases. 

§ 44. Performance of Duty and Summary 
Remedies to Compel 

Clerks of court may be compelled by summary or 
other appropriate proceedings to perform thelr official 
duties. 

A clerk of court is obliged to perform the offi¬ 
cial duties imposed on him by law,*S and he may 
be compelled to do so under rule of court*^ or by 
appropriate remedy of a summary character.®® In* 
the performance of his duties as the ministerial offi- 
cer of the court, he is subject to the control of the 
court and if he fails or refuses to perform any 
of such duties, when directed so to do by the court 
he may be punished for contempt.®^ On the other 
hand, a clerk cannot be summarily compelled, by a- 
court other than the one of which he is clerk, to do 
a certain act;®^ nor can the clerk of an inferior 
court be punished by an appellate court which has 
not acquired jurisdiction of the cause in which the 
clerk was dcrelict in the performance of his duty;®* 
nor is he obligated to perform acts not falling 
within the scope of his official duties.®® A merely 
ministerial act may be performcd by the clerk in 
term time without an order of the court;®® and a 


38. Kan.—State v, Fishback, 171 P. 
348, 102 Kan. 178. 

Ohio.—State ex rei. Butler County 
Bar Library Ass’n v, Kempf, 1 N. 
E.2d 951, 51 Ohio App. 452. 

' 11 C.J. p 888 note 46. 

IMCisuxLderstaiiding of Gen.St.l915 § 
3310, and L.1917 c 133, when neither 
statute is complied with, is not suf¬ 
ficient excuse for failure of clerk of 
City court of Wichita to pay to coun¬ 
ty treasurer costs that should have 
been paid on certain date.—State v. 
Fishback, 171 P. 348, 102 Kan. 178. 
39- lowa.—Fowler v. Decatur Coun¬ 
ty, 150 N.W. 1061, 168 lowa 722. 

40. Idaho.—Rhea v. County Comrs., 
88 P. 89, 12 Idaho 455. 

11 C.J. p 889 note 48. 

41. 111.—Baltimore, etc., R. Co. v. 
Gaulter, 46 N.B. 2^6, 165 111. 233. 

42. Ind.—State v. Hess, 91 N.E. 732, 
174 Ind. 495. 

11 C.J. p 889 note 51. 

43. Tenn.—Peeler v. Fane, Ch., 62 
S.W, 206. 

44. Ind.—State v. Hess, 91 N.E. 732, 
174 Ind. 495. 

45- N.C.—^Peebles v. Boone, 21 S.E. 
187, 116 N.C. 57. 

Tenn.—Peeler v. Fane, Ch., 62 S.W. 
206. 

11 C.J. p 889 note 54. 

46. Ind.—Scott County v. McFadden, 
88 Ind. 333. 


47- N.C.—0’Leary v. Harrison, 51 
N.C. 338. 

S.C.—Smith v. Lake, 5 S.C. 341. 

Wis.—Mulholland v. Gerry, 51 N.W. 

960, 81 Wis. 647. 

11 C.J. p 889 note 56. 

48. Ala.—State v. Hasty, 63 So. 559, 
184 Ala. 121, 50 L.R.A.,N.S., 553, 
Ann.Cas.l316B 703. 

Ark.—In re Barstow, 16 S.W. 574, 54 
Ark. 551. 

11 C.J. p 884 note 67. 

49. N.C.—Gooch v. Gregrory, 65 NC. 
142. 

50. Cal.—^Wolf V. Mulcrevy, 169 P. 
259, 35 Cal.App. 80. 

Application to court 
Sole riffht which petitioner for 
probate of estate of decedent has is 
to have petition flled in superior 
court, and, if clerk fails to file it 
properly, petitioner has remedy in 
superior court by application there 
to have paper fiied, numbered, and 
indexed as it ought to be.—^Wolf v. 
Mulcrevy, supra. 

£ffect of clerk’s answer 
In summary proceeding against 
clerk of court for recovery of money, 
filing answer casts no greater bur- 
den on plaintift.—Prudential Ins. Co. 
of America v. Hart 218 N.W. 529, 205 
lowa 801. 

Joizider in rule 

Numerous parties having separate 
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unliquidated claims arising out of 
separate suits, and involving sepa¬ 
rate parties against clerk of superior 
court for collecting alleged excess 
costs in such cases, are not entitled 
to .ioin in a rule to have clerk or- 
dered to pay the claims.—Atlanta 
Coach Co. V. Simmons, 190 S.E. 610, 
184 Ga. 1, second case, answers to 
certified questions conformed to 190 
S.E. 610, 55 Ga.App. 532, flrst case, 
transferred 181 S.E. 762, 181 Ga. 67. 

51. Vt.—In re Durant, 12 A. 650, 60 
Vt. 176. 

11 C.J. p 884 note 70. 

52. Ala.—Shelley v. Thomas, 167 So. 
316, 319, 232 Ala. 227, citing Cor¬ 
pus Juris. 

11 C.J. p 884 note 71. 

53. N.Y.—Coe v. Champlain Graphite 
Co., 139 N.Y.S.. 329. 154 App.Div. 
518. 

54. Ky.—Moore v. Jessamine, Litt. 
SeLCas. 104. 

55. Tex.—^Andrews v. State, 237 S. 
W. 1113, 91 Tex.Cr. 122. 

Notification of attomeys 

The clerk of the appellate court is 
not required to notify attomeys as 
to the disposition of cases.—An¬ 
drews V. State, supra. 

56. Ind.—Pennington v. Streight, 54 
i Ind. 376. 
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statute provicling that the clerk shall perform cer- 
tain duties under the direction of the judge means 
such direction as the circumstances may require, and 
does not mean that direction is necessary in ordor 
to confer authority on the clerk to act.57 Although 
a clerk fails to perform certain duties of his office, 
the court cannot authorize another to perform such 
duties, and thereby render the clerk^s sureties liable 
for the amount paid for the work.^S A clerk of 
court will not be permitted to stultify himself by 
swearing that he failed to perform his duty, if there 
is any evidence to the contrary.59 

§ 45. Time and Place of Performance 

In the absence of statutory regulatlon, a clerk of 
court may, but need not, perform officiai duties outside 
of office hours or away from his office. 

While a clerk is, in the absence of any statute 
requiring it, under no obligation to perform officiai 
duties outside of office hours, as for instance to take 
an appeal on Sunday,^® jg at liberty to do so 

if he wishes unless forbidden by some statute.®^ 
The powers of a clerk in vacation depend for the 
cnost part on statute.®^ The clerk of a lederal court 
has until the end of the term in which to complete 
the minute entries for the term.®3 

Place of performance. In the absence of any 
statute to that effect, a ministerial act of a clerk is 
not void, although performed away from his of- 
hce®^ or even outside of his county;®^ and minis¬ 
terial acts need not be performed in court to be 
valid.6® Where a recognizance is required to be 


§47 

taken by the court, the clerk has no authority to 
take it out of court.®^ 

§ 46. Presumption of Performance 

There is a presumption that a clerk of court has 
performed his duties. 

It will be presumed, in the absence of any show- 
ing to the contrary, that a clerk has performed a 
duty imposed on him by law.^^ 

§ 47. Disqualification to Act 

Interest may disqualify a clerk of court from acting, 
although it has been held that interest will not dls> 
qualify him from performlng purely ministerial acts. 

Under some statutes, a clerk of court is disquali- 
fied to perform the duties of his office in relation 
to a matter in which he has an interest.®^ Such an 
interest will always disqualify him from performing 
acts of a judicial nature;*^® but it has been held in 
a number of jurisdictions that he may perform a 
purely ministerial act, such as the issuance of proc- 
ess, notwithstanding he is a party to the action.71 
An indirect interest in the suit will not disqualify 
the clerk if he is not a party and where he is 
merely a nominal party, his acting as clerk in the 
case renders the proceedings irregular, but not 
void,73 although it has also been held that the 
clerk^s relationship to a party litigant by consan- 
guinity and blood disqualifies him from acting as 
clerk of court during the trial.74 In proceedings 
before the clerk for the sale of land, he may appoint 
himself commissioner to make the sale of the land, 
and may direct himself, as commissioner, to pay 
over the proceeds to the proper persons.*^^ 


57. Vt.—In re Durant, 12 A. 650, 60 
Vt. 176. 

58. Tenn.—^Alexander v. Marshall, 3 
Head 475. 

59- Ky.—Thomas v. Bennett, 7 Ky. 
Op. 458. 

60- 111.—Russell V. Pickering, 17 
111. 31. 

61- 111.—Zimmerman v. Cowan, 107 
111. 631, 47 Am.R. 476. 

Pa.—Polhemus’ Appeal, 32 P^ 328. 

62. Ala.—Currie v. Thomas, 8 Port. 
293. 

11 C.J. p 885 note 82. 

63w U.S.—Ex parte Harlan, C.C.Pla., 
180 P. 119, afiirmed 31 S.Ct. 44, 218 
U.S. 442, 54 L.Ed. 1101, 21 Ann. 
Cas. 849. 

64. W.Va.—Janesville Hay Tool 


Co. V. Boyd, 13 S.B. 381, 35 W.Va. 
240. 

11 C.J. p 885 note 84. 

65. Ala.—Collier v. State, 2 Stew. 
388. 

11 C.J. p 885 note 85. 
ee. 111.—People V. Pletcher, 3 111. 
482. 

11 C.J. p 885 note 86. 

67. Ky. — Chinn v. Com., 5 J.J. 
Marsh. 29. 

68. 111,—Palmer v. Emery, 91 111. 
App. 207. 

Presumption of performance of offi¬ 
ciai duties generally see C.J.S. ti- 
tle Evidence § 146, also 22 C.J. p 
130 note 30~p 141 note 77. 

69. N.C.—Scranton, etc., Land, etc., 
Co. V. Jennett, 37 S.E. 964, 128 N. 
C. 3. 

11 C.J. P 885 note 90. 


70. Mi.ss.—^Kirkland v. Texas Ex¬ 
press Co., 57 Miss. 316. 

N.C.—Evans v. Etheridge, 1 S.E. 633, 
96 N.C. 42. 

11 C.J. p 885 note 91. 

71. Ga.—Thornton v. Perguson, 67 
S.E. 97, 133 Ga. 825, 134 Am.S.R. 
226. 

11 C.J. p 885 note 92. 

72. Tex.—Laning v. Iron City Nat. 
Bank, Civ.App., 36 S.W. 481. 

73. Tex.—^Kruegel v. Murphy, Civ. 
App., 157 S.W. 1182, denying mo- 
tion 126 S.W. 680, 59 Tex.Civ.App. 
482. 

74. S.C.—Turner v. Southern Ry. 
Co., 183 S.E. 579, 179 S.C. 38. 

75. N.C.—Spencer v. Credle, S S.E. 
901, 102 N.C. 68. 
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§ 48 


§ 48. In General 

Various liabilities o'f a clerk of court are discuss- 
ed under appropriate headings in the sections fol- 
lowing. Consuit Pocket Parts for later cases. 

§ 49. For Negligence or Misconduct 

Clerks of court may be held llable to respond in 
damages to persons injured by their officiat negligence or 
misconduct. 

Where a clerk of court fails or refuses to per- 
form, or is negligent in the performance of, a duty 
imposed on him by law, or is guilty of misconduct in 
office, the court will sometimes ‘^animadvert upon 
his conduct;”^® and, if his act was the direct and 
proximate cause^^ of the injury, without contribu- 
tory negligence on the part of the party complain- 
ing, the clerk is liable in damages therefor both per- 
sonally and on his official bond,*^^ as where lie is 
derelict in respect of the distribution of tods,*^^ 
which matter will be considered in more detail in 
§§ 54-59 infra. 

On the other hand, a clerk is not liable for is§u- 
ing process against property under a standing rule 
of court, although the court had no jurisdiction in 
the premises,^^ for refusing to issue process at the 


request of one not entitled to its issuance,^! for 
turning over trust funds to a trust company without 
exacting a bond where none is required under stat¬ 
ute,^2 for contesting an affidavit of inability to give 
a bond, where the law authorizes him to make such 
a contest,^2 for refusing to do an act which he has 
been enjoined from doing,^^ for the acts or omis- 
sions of his successor in office,for canceling a 
mortgage under a forged order,S6 for an error in 
interpreting a statute,for failure to observe a 
directory provision of a statute,or for an act done 
in good faith without the notice or knowledge of 
plaintif¥’s rights;89 and it has been held that a 
clerk of court is liable only for willful and mali- 
cious disregard of his duties, and in the absence of 
such willful and malicious disregard may not be 
held responsible for omitting to summon a delin¬ 
quent guardian and failing to report his absence to 
the court.^^ 

Mafters requiring judge*s approval. In matters 
which the clerk is required to submit to the judge 
for approval, it will be presumed that they were 
done under the sanction and direction of the judge; 
and ih such case the clerk is responsible only where 
he refuses to discharge his duty when requested by 
the judge, or where he is guilty of fraud in collu- 


76. Va.—Commonwealth v. Beckley, 
4 Call 4, 8 Va. 4. 

11 C.J. P 892 note 93. 

77. La.—Tirrill v. Gossett, 84 So. 
893. 147 La. 334. 

11 C.J. P 892 note 94. 

78. Ark.—Martin v. Bogard, 2 S.W. 
2d 700, 176 Ark. 203. 

Ga.—^Broyles v. Young, 91 S.B. 437, 
19 Ga.App. 294. 

La.—Riverside Transfer Co. v. Serv¬ 
ice Drayage Co., 135 So. 79, 16 La. 
App. 621. 

Miss.—^Poyner v. Gilmore, 158 So. 
9^2, 171 Miss. 859. 

Ohio.—Stark Electric R. Co. v. Mc- 
Kean, 17 Ohio N.P.,N.S., 593. 

Pa.—Germantown Trust Co. v. Buck- 
ley Execs., 21 Pa.Dist. & Co. 397. 

11 C.J. p 892 note 97. 

Character of act or omissioh for 
which damages recoverahle 
As respects liability of chancery 
clerk for failure to attach to claim 
against estate certificale that claim 
was probated, allowed, and regis- 
tered, probating, allowing, and reg- 
istering of claims against estate are 
not “judicial acts” but ministerial 
acts for nonperformance of which 
damages may be recovered.—Poyner 
V. Gilmore, 158 So. 922, 171 Miss. 
859. I 

Xrroneous records 

If clerk of court of appeal shouldj 


make erroneous records regarding 
time of filing transcript and insist 
that records are correct, party com- 
plaining could seek to hold clerk and 
bondsman liable for injury in sepa¬ 
rate proceedings.—Riverside Trans¬ 
fer Co. V. Service Drayage Co., 135 
So. 79, 16 La.App. 621. 

79. Ark.—Martin v. Bogard, 2 S.W. 
2d 700, 176 Ark. 203. 

Derellction not shown 
There is no cause of action 
against the clerk of a court of rec- 
ord, in favor of a litigant, because 
of the fact that the clerk paid to an 
attorney of record, out of the judg- 
ment recovered and paid into court, 
his fee, under the terms of his con- 
tract of employment with the liti¬ 
gant.—Vance v. Jones, 219 P. 375, 
106 Okl. 110. 

80. U.S.—The Salomoni, D.C.Ga., 29 
F. 534. 

81. Tex.—^Kruegel v. Murphy, Civ. 
App., 126 S.W. 343. 

82. N.C.—Quinton v. Cain, 165 S.E. 
643, 203 N.C. 162. 

sa Tex.—^Kruegel v. Jones, Civ. 
App., 136 S.W. 835—-Kruegel v. 
Murphy, Civ.App., 126 S.W. 343. 

84. Tex.—^Kruegel v. Jones, Civ. 

App., 143 S.W. 989. 

11 C.J. p 894 note 41. 1 
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85. Mo.—Llewellyn v. Spangler, 88 
S.W. 1021, 109 Mo.App. 396. 

11 C.J. p 894 note 42. 

86. Ga.—Luther v. Banks, 36 S.E. 
826, 111 Ga. 374. 

87. Pa.—Commonwealth v. Conard, 
1 Rawle 249. 

88. La.—Barrow v. Robichaux, 14 
La.Ann. 207. 

N.C.—Pornell v. Koonce, 51 N.C. 379. 
11 C.J. p 894 note 45. 

89. Okl. — Inter-State Mortgage 
Trust Co. V. Cunningham, 188 P. 
1081, 78 Okl. 62. 

11 C.J. p 894 note 46. 

Payment of penalty 

Where court directed that taxes 
be paid from proceeds of foreclosure 
sale, and the clerk paid the taxes 
and penalty as shown due by treas- 
urer’s tax roll, although there was 
no tria! evidence that mortgagors’ 
names appear upon rolls and evi¬ 
dence that they had not been noti- 
fied as required by Rev.L.1910 | 
7389, the clerk, if exercising his dis- 
cretion in good faith and acting as 
an ordinarily prudent man, is not 
personally liable for amount of pen¬ 
alty paid by him.—Inter^State Mort¬ 
gage Trust Co. V. Cunningham, 188 
P. 1081, 78 Okl. 62. 

90. Tenn.—Brown v. Brown, 64 S. 
W.2d 69, 16 Tenn.App. 230. 



U C.J.S. 


CLEBK8 OF COUBTS 


sion with the judgfe. Such duties are not governed 
by the same principies that regulate the duties which 
he is required to perform independent of, and with- 
out regard to, the dictation of any superion^i 

Whefe no duty imposed by law. A clerk of court 
incurs no official liability by failing to perform, or 
for negligently performing, a Service which the 
law does not require of him.92 in order to hold the 
clerk personally liable in such case, plaintiff must 
Show an express agreement to perform such serv- 
ice.^^ 

Where no injury results. In order to recover 
against the clerk it must be shown that some injury 
resulted from his act or omission.94 If the action 
is based on the clerk’s official bond, something more 
than nominal damages must be shown to maintain 
the action but the contrary has been held.96 

Defaults of deputy, Defaults committed by a 
deputy clerk while acting within the scope of his du¬ 
ties and in the name of his principal are, in legal 
contemplation, the defaults of the clerk himself, and 
the latter is liable accordingly to third persons in- 
jured thereby;^'^ but the clerk is not liable for the 
negligence or omissions of his deputy in perform- 
•ing acts not required of himM 

The effect of plaintiffis contributory negligence 
will be considered infra § 71. 

§ 50. — Making False Certificate of Record 
of Judgment 

Clerks of court may be held liable for making false 
certificates of record of judgment. 


§ 52 

Where the clerk certifies through mistake that 
there is no judgment recorded against a person in 
his office, when as a matter of fact there is a judg¬ 
ment, he is liable on his official bond for all damages 
incurred by one relying on the truth of such cer- 
tificate.^^ 

§ 51. - Discriminating between Judgm-ent 

Creditors 

A clerk of court may be held responsible for dam¬ 
ages resulting from uniawfui discriminatlon as between 
Judgment creditors. 

Where two creditors obtain judgment against 
their common debtor at the same time, and the clerk 
wrongfully issues execution to one of them, whereby 
he obtains a priority over the other, the latter may 
recover in an action on the official bond of the clerk 
whatever damage he may have sustained by reason 
of such discrimination.1 

§ 52. -Approving Insufficient Bond 

A clerk of court is ordinarily liable for damages re¬ 
sulting from his negllgent approval of an Insufficient 
bond. 

Where it is a part of the clerk’s official duty to 
examine and pass on a certain bond, and he is so 
negligent in the performance of this duty as to 
cause damage, he can be held liable personally,^ 
and'on his official bond thereforj^ but there is no 
liability if no injury results,^ or if the bond.is one 
which the clerk is not by law required to examine 
and approve.5 Proof of negligence is essential 
to recovery,^ and the measure of the clerk^s duty 


91. Ky.—Commonwealth v. Thomp¬ 
son, 2 Bush 559. 

11 C.J. p 895 note 47. 

92. Ga.—Broyles v. Young, 91 S.E. 
437, 19 Ga.App. 294. 

11 C.J. p 895 note 48. 

Issuauce of execution 

One obtaining a judgment may, by 
himself or counsel, control it, and 
direct whether execution shall issue 
thereon, and where he gives no di- 
rection, clerk failing to issue exe.cu- 
tion, or issuing imperfect execution, 
is not liable in damages for negli¬ 
gent doing of something not his 
duty under the law. — Broyles v. 
Young, 91 S.E. 437, 19 Ga.App. 294. 

93. Kan.—Mallory v. Ferguson, 32 
P. 410, 50 Kan. 685, 22 L.R.A. 99. 

94. Md.—Standard Finance Co. v. 
Little, 152 A. 264, 159 Md. 621. 

N.D.—^Farmers’ Bank of Garrison v. 
Raugust, 173 N.W. 793, 42 N.D. 
503. 

Okl.—Richards v. Tynes, 300 P. 297, 
149 Okl. 235. 

Wis.—Wisconsin Mortg. & Sec. Co. 


V. Kriesel, 211 N.W. 795, 191 Wis. 
602. 

11 C.J. p 895 note 50. 

Pailure to index mortgage 
Md.—Standard Finance Co. v. Little, 
152 A. 264, 159 Md. 621. 

95. U.S.—U, S. V. Bell, CCPa., 127 
F. 1002, affirmed 135 P. 336, 68 C. 
'C.A. 144. 

11 C.J. p 895 note 51. 

90* Neb.—Heater v. Pearce, 81 N. 

W. 615, 59 Neb. 683. 

11 C.J. p 835 note 62. 

97. Ky.—Jeffers v. Taylor, 198 S. 

W. 1160, 178 Ky. 392. 

La.—Fisher v. Levy, 156 So. 220, ISO 
La. 195. 

Minn.—City of Duluth v. Ross, 167 
N.W. 485, 140 Minn. 161. 

11 C.J. p 915 note 42. 

Ministerial duties 

La.—Fisher y. Levy, 156 So. 220, 180 
La. 195. 

iMEisappropriation of funds 
Minn.—City of Duluth v. Ross, 167 
N.W. 485, 140 Minn. 161. 
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98. Va.—^Page v. Taylor, 2 Munf. 
492, 16 Va. 492—Stuart v. Madison, 
1 Call 481, 5 Va. 481. 

11 C.J. p 915 note 43. 

99. Pa.—Ziegler v. Com., 12 Pa. 227. 
11 C.J. p 893 note 26. 

1. N.C.—^Newbern Bank v. Jones, 17 
N.C. 284. 

2. Ala.—Snedicor v. Davis, 17 Ala. 
472. 

111.—-People V. May, 133 IlLApp. 139. 
11 C.J. p 893 note 28. 

3. lowa. — Field v. Wallace, 67 N.W. 
303, 89 lowa 597. 

11 C.J. p 893 note 29. 

4. Miss.—Davis v. Hale, 124 So. 
370, 155 Miss. 309. 

Tex.—^Benge v. Poster, Civ.App., 74 

S.W.2d 542, error refused. 

11 C.J. p 893 note 30. 

5. lowa.—^Reno v. McCully, 22 N.W. 
902, 65 lowa 629, 24 N.W. 530, 66 

• lowa 730. 

11 C.j. p 894 note 31. 

e. Tex.—^Benge v. Poster, Civ.App., 
74 S,W.2d 542, error refused. 



§ 52 

usually extends no further than the use of due care 
in ascertaining the sufficiency of the suretiesJ He 
cannot be considered an insurer of a bond which in 
his official capacity he has examiiied and approved 
as sufficient,^ and whether he made proper investi- 
gation, and was justified on that investigation in ap- 
proving the bond, is necessarily a question of fact.^ 

Appeal honds. It is generally one of the official 
duties of a clerk of court to pass on the sufficiency 
of the sureties offered on an appeal bond. Not- 
withstanding the approval of the bond is a quasi- 
judicial act, when a supersedeas is granted condi- 
tioned on the approval of a bond by the clerk, if the 
clerk negligently and without making due inquiry as 
to the sufficiency of the sureties approves such bond, 
it is a breach of the duty imposed on him by law and 
covered by the conditions of his bond.^^ 

The validity of an appeal bond, and of a super¬ 
sedeas bond, as affected by the necessity of approval 
by the clerk of court, are treated in Appeal and Er¬ 
ror §§ 556 and 651, respectively, and in § 2021 is 
considered the necessity of approval of an appeal 
bond by the clerk in order to render the surety lia- 
ble. 

Administratores bond, Where it is the duty of a 
clerk to approve an administratores bond, his neg- 
ligent acceptance of an insufficient one renders him 
and the sureties on his official bond liable in dam- 
ages for any loss which such negligence may occa- 
sion.ii 


14 C.J.S. 

§ 53. - Miscellaneous Acts or Omissions 

Clerks of courts may in general be liable for dam- 
ages resuiting from any official act or omission within 
their duties sucb as failure or refusai to issue process or 
to record transcripts. 

The extent of the clerk^s official duties and obii- 
gations is, of course, largely dependent on statutory 
provisions, and in determining whether he is liable 
in any particular instance reference should be had 
to the statutes. He is always liable for injuries re¬ 
suiting from his official misconduct^^ qj- negli- 
gence.^S Thus a clerk has been held liable for his 
failure or refusai to issue process,!^ to properlyis 
and promptlyis record a deed or other instrument 
left with him for recordation,^*^ to certify and send 
up a bili of exceptions,!^ to properly^^ make^O and 
transmit^^ a transcript, to collect a state tax ,22 to 
make a correct statement of fees rcceived by him,23 
to enter an action on the docket,^^ to enter an at- 
tachment within the time fixed by law, 2 5 to enter 
judgment,26 or for negligence in making such en- 
try,27 for an erroneous entry of satisfaction of a 
judgment,23 for failing to collect and pay in jury 
and docket fees,^^ for failing to tax costs,20 for 
failing to copy the sherififs retum on a summons,^! 
for failing to comply with the orders of the court 
with relation to a partition sale,22 for issuing a writ 
that does not cpnform with the judgment,23 for fail¬ 
ing to insert the waiver in a writ of fieri facias is- 
sued under a judgment entered by virtue of a war- 
rant of attorney ‘V/aiving exemption and inquisi- 
tion,”24 for issuing a scire facias for too small a 
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7 . 111 .—^People V. Leaton, 13 N.B. 
241, 121 111. 666, afflrming 25 111. 
App. 45, 

11 C.J, p S94 note 32. 

8. R.I.—Santee River Co. v. Web¬ 
ster, 51 A. 218, 23 R.I. 699. 

11 C.J. p 894 note 33. 

9. Tex.—^Benge v. Foster, Civ.App,, 
47 S.W.2d 862, 864, quoting Corpus 
Juris. 

11 C.J. p 894 note 34. 

10. IlL—People v. May, 198 IlLApp. 
625, affirmed 114 N.B. 685. 276 111. 
332. 

11 C.J. p 894 note 35. 

Tbe Corpus Juris text is guoted 
with approval and applied as to the 
examination of a replevin bond in 
Benge v. Foster, Tex.Civ.App., 47 S. 
W.2d 862, 864. 

11. lowa.—Field v. Wallace, 57 N. 
W. 303, 89 lowa 597. 

12. lowa.—Logan v. McCahan, 71 
N.W. 252, 102 lowa 241. 

11 C.J. p 892 note 98. 

13t Ga.—Terrell v. McLean, 61 S.E. 

485, 130 Ga. 633. 

11 C.J. p 892 note 99. 


14. tr.S.— U. S. V. Bell, C.C.Pa., 127 
F, 1002, 1003, affirmed 135 F. 336, 
68 C.C.A. 144. 

11 C.J. p 892 note 1. 

15. Ky. —Cain v. Gray, 142 S.W. 
715, 146 Ky. 402. 

le. Ga.—Neal-Blun Co. v. Rogers, 
82 S.E, 280, 141 Ga. 808. 

17. Ky.—State v. Haggin, 1 A.K. 
Marsh. 306. 

18. Ga.—Collins v. McDaniel, 66 Ga. 
203. 

Ky.—Houston v. Wandelohr, 14 S.W. 
345, 12 Ky.L. 346. 

19. Ky,—Commonwealth v. Cham- 
bers, 1 Dana 11. 

11 C.J. p 893 note 6. 

20. Ky.—Bates v. Foree, 4 Bush 
430. 

21. Mo.—^Higbee v. Spangler, 104 S. 
W. 1143, 127 Mo.App, 220. 

22. Tenn.—State v. Cole, 6 Lea 492, 

23. Mo.—State v. Henderson, 44 S. 
W. 737, 142 Mo. 598. 

2^ Miss. — Brown v. Lester, 21 
Miss. 392. 


25. Ga.—Stewart v. Sholl, 26 S.E. 
757, 99 Ga. 534. 

26. Neb.—Ryan v. State Bank, 7 N. 
W. 276, 10 Neb. 524. 

11 C.J. p 893 note 13. 

27. 111.—Governor v. Dodd, 81 111. 
162. 

N.C.—Shackelford v. Staton, 23 S.E. 
101, 117 N.C. 73. 

Pa.—Coyne v. Souther, 61 Pa. 455— 
Saylor v. Commonwealth, 5 A. 227, 
1 Pa,Cas. 535. 

11 C.J. p 893 note 14. 

28. Pa.—^Van Etten v. Com., 102 Pa. 
596—Coyne v. Souther,- 61 Pa. 465. 

11 C.J. p 893 note 15. 

29. 111.—Governor v. Ridgway, 12 
111. 14. 

30. Mo.—State v. Gideon, 59 S.W. 
99, 158 Mo. 327. ’ 

31. Tex.—Clark v. Wilcox, 31 Tex. 
322. 

32. N.C.—State v. Gaines, 30 N.C. 
168. 

33. Pa.—^Wilson v. Arnold, 33 A. 
552, 172 Pa. 264. 

34 . Pa.—^Wilson v. Arnold. supra. 
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sum,for furnishing incorrect and misleading In¬ 
formation regarding the time when a judgment was 
entered,3^ for the unauthorized issuance in term 
time of letters of guardianship,^^ fQj. noglect- 
ing to keep safely the court records.33 

§ 54. Liability for Funds 

The matter of a clerk of court's liability for funds 
is considered in detail in §§ 55-59, following. Con¬ 
suit Pocket Parts for later cases. 

§ 55. - Funds Held by Virtue of Office 

A clerk of court or his bondsman may be held liable 
for the clerk's wrongful dispositiori of officiai funds, al- 
though there is no liability for a disposition in accordance 
with court order irrespective of Its ultimate validity. 

Where a clerk of court fails to account for and 
pay over, at the time when it becomes his legal duty 
so to do, money received and held by him by vir¬ 
tue of his office, he incurs a personal liability,39 
and his default constitutes a breach of his officiai 
bond,^® even though his default occurred previously 
to the giving of such bond, the liability being re- 
garded as a continuing one.*^^ Accounting for such 
funds is one of the duties of the clerk^s office, and 
is covered by a bond conditioned generally for the 
faithful discharge of his duties ^nd the liability 
on such bond, for a misappropriation of money held 
under order of court, cannot be avoided by show- 
ing an agreement between the clerk and the party 
entitled thereto that the clerk should retain the mon¬ 
ey and pay interest thereon.^3 The bondsmen are, 


§ 55 

likewise, liable if the clerk fails to turn over to his 
successor in office ali moneys paid to, and held by, 
him as such officer,^^ although a register or clerk 
failing to distribute funds and turning them over 
to his successor is not liable where the funds were 
stili subject to the further order of the court at the 
time he left office.^5 \ litigant may recover from 
the clerk an.excess of a sum deposited in court over 
that required to pay the judgemnt, where the clerk 
has paid out the full sum deposited.^5 Where stat¬ 
ute or constitution places liability on the clerk to 
account for funds irrespective of their character if 
received by virtue of his office, the clerk and his 
surety may be held for loss of private as well as of 
public funds so received by the clerk and not re- 
paid;^'^ but the clerk incurs no personal liability 
for paying out a fund in accordance with the court’s 
decree, although an appeal is pending therefrom, 
unless the court directs him to retain it;^3 and iri 
the absence of a ripened lien in the attorney’s fa¬ 
vor, a clerk of court is not liable to him or his as- 
signee for disbursing the proceeds of a judgment.'^^ 

Payment to wrong person. Where a clerk, with- 
out authority, pays money deposited with him to the 
wrong person, he is liable for the amount to the 
person entitled to receive it.50 

Presumption, In some cases the courts have held 
that the presumption is, as between the sureties on 
his bonds, that money coming to his hands during 
the first term was on hand at the commencement of 
his second term;5i but in other cases it has been 


3S. Va.—Russell v. Clayton, 3 Call 
41, 7 Va. 41. 

86. Minn.—Selover v. Sheardown, 
76 N.W. 50, 73 Minn. 393, 72 Am. 
S.R. 627. 

37- Ind.—State v. Christlan, 41 N. 

E. 603, 13 Ind.App. 308, 

38. Neb.—Toncray v. Dodge Coun- 
ty. 51 N.W. 235, 33 Neb. 802. 

11 C.J. p 893 note 25. 

33. Ala.—Shelley v. Thomas, 167 
So. 316, 232 Ala. 227. 

Ark.—Ficlelity & Deposit Co. of 
Maryland v. Cowan, 41 S.W.2d 748, 
184 Ark. 75. 

Cal.—Leach v. Dinsmore, 65 P.2d 
1364, 22 Cal.App.2d 735. 

40. 111.—People v. McGrath, 117 N. 

E. 74, 279 111. 550, reversing 204 
Ill.App. 169.- 

Mich.—City of Grand Rapids v. Kra- 
kowski, 174 N.W. 201, 207 Mich. 
483. 

Mo.—State ex rei. Courtney v. Cal- 
laway, 237 S.W. 173, 208 Mo.App. 
447. 

N.C.—Gilmore v. Walker, 142 S.E. 

679, 196 N.C, 460, 59 A.L.R. 53. 
Okl.—Southwestern Surety Ins. Co. 
V. Neal, 197 P. 439,‘ 81 Okl, 194. 


Pa.—Commonwealth v. Smith, 96 Pa. 
Super.‘ 31. 

W.Va.—State v. Pidelity & Deposit 
Co. of Maryland, 112 S.E. 319, 91 
W.Va. 191. 

11 C.J. p 897 notes 78, 79. 

De facto clerk 

That one was clerk of the superior 
court de facto acting as such under 
certified election was sufficient to 
make surety on his bond responsible 
for his defalcations.—State v. Mar¬ 
tin, 118 S.E. 914, 186 N.C. 127, modi- 
fied in other respects Lee v. Martin, 
123 S.E, 631. 

41. N.C.—Judges v. Bryan, 14 N.C. 
390. 

S.C.—State V, Moses, 20 S.C. 465, 18 
S.C. 366. 

42- U.S.—U. S. V. Ambrose, C.C. 
Ohio, 2 F. 552. 

11 C.J. p 898 note 81. 

43- Ind.—Sullivan v. State, 23 N.E. 
150, 121 Ind. 342. 

44. N.C.—Peebles v. Boone, 21 S.E. 
187, 116 N.C. 57. 

Wis.—Schnur v. Hickcox, 45 Wis. 

200 . 


45. Ala.—^Farmer v. English, 160 
So. 255, 230 Ala. 249. 

46. Miss.—Sims v. Hardin, 95 So. 
842, 1‘32 Miss. 137. 

Sum paid in excess of that pleaded 
Miss,—Sims v. Hardin, supra. 

47. Wash.—Grays Harbor Const. 
Co. V. Paulk, 37 P.2d 584, 179 
Wash. 300. 

48. Or.—^Ruppert v. Hoyt, 43 P.2d 
183, 184, 150 Or. 372, quoting Cor¬ 
pus Juris; 

11 C.J. p 898 note 84. 

Corpus Juris is cited with approv- 
al in stating the liability of a reg¬ 
ister in equity in North BLrmingham 
Trust & Savings Bank v. Hearn, 99 
So. 175, 177, 211 Ala. 18. 

Beversal of judgment 
Or.—^Ruppert v. Hoyt, 43 P.2d 183, 
150 Or. 372. 

49. Neb.—Snyder v. Smith, 272 N. 
W. 401, 132 Neb. 504. 

50. Ind,—Hunt v. Milligan, 67 Ind. 
141.- 

11 C.J. p 898 note 86. 

51. Tenn.—State v. Cole, 13 Lea 
367. 
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held that no presumption will be indulged that a 
clerk who is elected to another term of office, there- 
by becoming his own successor, paid over to him- 
self, as his own successor, money previously paid 
into his office,^2 or that money which came into the 
principars official possession while a former bond 
was in force was in his hands when the second bond 
was executed.^^ 

When funds held in official capacity. Whether or 
not a clerk is officially charged with the duty, or 
vested with the right, to receive moiiey^^ in any 
particular instance, or for any particular purpose, 
without an order of court,^^ so as to create liability 
on his bond for a failure to account or pay over is 
a question depending for the most part on the stat- 
utory provisions. There is no presumption that 
money held by a clerk was acquired by him in an 
official capacity.S^ Where the bond covers funds 
received by the clerk ^^by virtue or color of his of¬ 
fice,’’ the latter term embraces all cases where the 
clerk receives money in his official capacity when he 
is not authorized or required to receive the same.^^ 
Deposits made to secure costs are received by virtue 
of the clerk’s office so as to come within the condi- 
tion of his official bond.^^ 

Fees of his office. As a general rule, the clerk 
and his sureties are liable for his failure to account 
for all receipts in excess of his salary, in those ju- 
risdictions in which the clerk’s maximum compen- 
sation is limited by law.^^ 

Fees of other court officers. Although, in the ab- 
sence of statutory enactment, it probably is not the 
duty of a clerk of court to receive costs other than 
his own, yet, under statutes authorizing costs ten- 
dered to be brought into court, the clerk receives 
such costs by virtue of his office, and the sureties on 
his official bond are liable for his failure to pay them 
over to the person entitled thereto but some cas¬ 
es hold that fees of other officers collected by the 
clerk are not held by virtue of his office.®^ The of- 


fices of county clerk and clerk of the superior court 
have been held not so distinet as to render the coun¬ 
ty clerk and his surety not liable for defalcation of 
the chief deputy of the clerk of the superior court 
in respect of converting funds, where the county 
clerk is ex officio clerk of the superior court.62 Xbe 
clerk and his bondsman may be held liable for mis- 
appropriation of official funds by the clerk’s depu- 

ty.63 

Money paid into court by order of court. As has 
been stated in Corpus Juris, in many States, when 
money is paid into court by order of the court, the 
clerk is its proper custodian, and receives it by vir¬ 
tue of his office, and on his failure to account there- 
for, a recovery may be had on his official bond; 
and this is true, although such order is based on the 
practice of the court, and not on direct statutory au- 
thority.®^ Failure of the bond expressly to specify 
payment to the parties entitled of the money coming 
into the clerk’s hands by court order is immaterial.^s 
It has been held that, where money of an infant was 
ordered by decree of a court to be paid over by a 
guardian to the clerk of a court, to be by him in- 
vested, the sureties are liable on the official bond in 
force at the time of the making of the decree, in- 
dependently of the time when the money was actu- 
ally received, the decree giving him the right to re¬ 
ceive it at any and at all times.^® 

Uncollected funds. The fact that a clerk acted in 
his official capacity in delivering legal notices to 
newspaper proprietors for publication does not ren¬ 
der him personally liable for failure to pay there- 
for, where he never received funds for payment 
from the litigant obligated under statute to pay for 
the notices, and the sureties on the clerk’s bond 
may not be held liable, although liability does exist 
as respects both clerk and surety to the extent that 
funds were received to cover such notices.^7 Where 
the clerk does not in fact receive the funds for 
which suit is brought, there is no liability for his 
failure to pay them over.^s 


52. N.C.—State v. Morgan, 95 N.CI 
641. 

53. Ala.—MePhillips v. McGrath, 
23 So. 721, 117 Ala. 549. 

54. N.C.—Smith v. Patton, 42 S.E. 
849, 131 N.C. 396, 92 Am.S.R. 783. 

11 C.J. p 898 note 89. 

55. Colo.—People v. Cobb, 51 P. 478, 
10 Colo.App. 478. 

Sa Mo.—Vogel V. St. Louis, 13 Mo. 
App. 116, affirmed 84 Mo. 432. 

57. N.C.—State v. Gant, 159 S.X 427, 
201 N.C. 211. 

Pension warraats 

N.C.~State v. Gant, supra. i 


58. Okl.—Southwestern Surety Ins. 
Co. V. Neal, 197 P. 439, 81 Okl. 194. 

58. U.S.—U. S. V. Averill, Utah, 9 

S.Ct. 546, 130 U.S. 335, 32 L.Ed. 
977. 

11 C.J. p 898 note 92. 

60. Tex.—Scott V. Hunt, 49 S.W. 
210, 92 Tex. 389. 

11 C.J. p 899 note 93. 

61. Miss.—^Matthews v. Montgomery, 
25 Miss. 160. 

G2. Cal.—Union Bank & Trust Co. of 
Los Angeles v. Los Angeles Coun¬ 
ty, Sup., 74 P.2d 240, and 81 P.2d 
919, reversing, App., .64 P.2d 1135. 


63. Minn.—City of Duluth v. Ross, 
167 N.W. 485, 140 Minn. 161. 

64. Mo.—State ex rei Courtney v. 
Callaway, 237 S.W. 173, 176, 208 
Mo.App. 447, Quoting Corpns Juris. 

11 C.J. p 899 notes 96, 97. 

65. Mo.—State ex rei Courtney v. 
Callaway, supra. 

66. N.C.—Latham v. Pagan, 51 N.C. 

62. 

67. Ark.—^Eddins v. Williams, 255 S. 
W. 868, 161 Ark. 226. 

68. Mo.—^Newton Burial Park v. Da- 
vis, App., 78 S.W.2d 150. 
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§ 56. -Funds Held in Private Capacity 

A clerk of court, but not his bondsman, may be held 
liable to account for funds held by the clerk in a private 
capacity. 

For a failure of the clerk to account for money 
not received by virtue of his office there is no lia- 
bility on the sureties on his official bond, notwith-. 
standing the payment was made in the belief that 
the money was to be received by him in his official 
capacity, or was made as compensation for unofficial 
acts directed by the court.®» In such case the per- 
son entitled to the money may maintain an action 
against the clerk personally,?® or after his death 
against his estate.'^^’ 

§ 57. -Funds Illegally Collected 

Although the bondsman of a clerk of court is not re- 
sponsible for his disposition of funds illegally collected, 
the clerk hlmself may be held liable. 

The sureties on a clerk^s official bond are not lia¬ 
ble for moneys illegally received or collected by him 
in his official capacity but the clerk is personally 
liable to the county for money improperly paid him 
in compensation for unofficial acts directed by the 
court.*^^ 

§ 58. —- Extent of Liability in General 

In some Jurisdictions a clerk of court is regarded as 
an Insurer of funds committed to his care, although in 

09. Okl.—Southwestern Surety Ins, 

Co. V. Neal, 197 P. 439, 441, 81 Okl. 

194, quoting Corpus Juris. 

11 C,J. p 899 notes 99, 1, 2. 

ITot received by virtue of office 
Amounts received by the clerk of 
the county court in administration 
and guardianship matters, under or- 
ders from the county court, of whicl^ 
he was the clerk, are not received by 
virtue of his office, and the obliga- 
tion of his bond does not cover the 
same as sums properly coming into 
his hands by virtue of his office.— 

Southwestern Surety Ins. Co. v. Neal, 

197 P. 439, 81 Okl. 194. 

70. Ind.—^Bowers v. Fleming, 67 Ind. 

641. 

11 C.J. p 899 note 3. 

71. Ind.—State v. Givan, 45 Ind. 267. 

72. Idaho.—Power County v. Fideli- 
ty & Deposit Co. of Maryland, 260 
P. 152, 44 Idaho 609. 

Ky.—^Davis v. National Surety Co. of 
New York, 35 S.W.2d 560, 237 Ky. 

401. 

11 C.J. p 899 note 5. 

70. Ind.—State v. Flynn, 69 N.B. 

159, 161 Ind. 554. 

74. Colo.—Wilson v. People, 34 P. 

944, 19 Colo. 199, 41 Am.S.R. 243, 

22 L.R.A. 449. 

Pa.—^Aurentz v. Porter, 56 Pa. 115. 

11 C.J. p 900 note 7. 


others he is liable oniy for loss resulting from his neg- 
ligence or misconduct. 

It has been held that in the absence of any stat¬ 
ute or constitutional provision to the contrary a 
clerk who receives money by virtue of his office is 
a bailee and his duty and liability with regard there- 
to are measured by the law of bailment.74 If he 
acts in good faith and without negligence he cannot 
be held responsible for the loss of the fund'^^ or for 
a depreciation of its value.'^® In other jurisdictions 
the clerk is liable as insurer for money that comes 
into his hands, and not merely for a failure to ex- 
ercise ordinary care.'^^ Other holdings are that a 
default of the clerk in the payment to the county of 
surplus fees raises merely the relation of debtor and 
creditor between them, and does not give the coun¬ 
ty any special property in deposits of a litigant in 
the hands of the clerk, and that, where a clerk 
pursuant to an order of court loaned a fund in court 
on mortgage security, he cannot be made liable for 
his failure to prosecute with diligence the action on 
the mortgage note in the absence of anything to show 
that the remedy against the mortgagor. has been ex- 
hausted.'^^ if the clerk converts to his own use mon¬ 
ey held by him he is liable for its full value at the 
time of its conversion.^^ A clerk depositing money 
in a bank without court order acts at his perii. 
He is not liable, however, for acts done under or¬ 
der of court, and ordinarily the clerk as trustee of 

responsible for the money and must 
pay it to the person entitled there- 
to. If he deposits the money in a 
bank of known and approved sol- 
vency, and the bank thereafter fails, 
he must suffer the loss, because, if 
he fails to pay upon demand, the law 
presumes that he misappropriated 
the fund at the very instant it came 
into his hands.”—^Williams v. Hooks, 
154 S.E. 828, 829, 199 N.C. 489. 

Publio polioy 

“Under the law the clerk is an in¬ 
surer of funds properly and legally 
paid into his hands by virtue of his 
office and under color thereof. His 
liability is founded upon public poli- 
cy, as well as upon the language of 
the official bond.”—Gilmore v. Walk- 
er, 142 S.E. 579, 581, 195 N.C. 460, 59 
A.L.R. 53. 

78. Mo.—^Vogel v. St. Louis, 84 Mo. 
432, affirming 13 Mo.App. 116. 

79. Ky.—Morgan v. Penick, 62 S.W. 
479, 28 Ky.L. 27. 

80. N.J.—Mott V. Pettit, 1 N.J.Law 
344. 

Tenn.—Touchstone v. Whittington, 2 
Baxt. 68. 

81. Ark.—Martin v. Bogard, 2 S.W, 
2d 700, 176 Ark. 203. 

82. Ala.—Shelley v. Thomas, 167 So. 
316, 232 Ala. 227. 

11 C.J. p 900 note 14. 


75. Fla,—^Mordt v. Robinson, 156 So. 

. 535, 116 Fla. 544. 
lowa.—Prudential Insurance Co. of 
America v. Hart, 218 N.W. 529, 205 
lowa 801. 

Tenn.—^Atchley v. Isbill, 3 Tenn.App. 
325. 

11 C.J. p 900 note 8. 

Znsolvency of depositary 
Fla.—Mordt v. Robinson, 156 So. 535, 
116 Fla. 544, 

lowa.—Prudential Ins. Co. of Amer¬ 
ica V. Hart, 218 N.W, 529, 205 lowa 
801. 

70. N.C.—State v. Engelhard, 70 N. 
C. 377. 

Tenn.—Touchstone v. Whittington, 2 
Baxt. 68—Clevenger v. Clevenger, 
1 Heisk. 104. 

77. 111.—People v. McGrath, 117 N. 
E. 74, 279 111. 550, reversing 204 
I11.APP. 169. 

N.C.—Pasquotank County v. Ameri¬ 
can Surety Co. of New York, 160 
S.E. 176, 201 N.C. 325—Williams v' 
Hooks, 154 S.E. 828, 199 N.C. 489— 
Gilmore v, Walker, 142 S.E. 579, 
195 N.C. 460, 59 A.L.R. 63. 

11 C.J. p 900 note 10. 

aood faith no defense 
“If the clerk makes an investment 
in the utmost good faith and in the 
exercise of sound business judgment, 
and the investment fails, he is stili 
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the fund, Holding it for the benefit of the parties en- 
titled thereto, has the right to invoke the aid of 
the court to determine the ownership of the fiind to 
be paid out by him.^s xhe liability of the sureties 
on the clerk^s bond for his failure to account for 
funds in his hands cannot be limited by any act of 
the surety himself,^^ and if the clerk acts in a dual 
capacity the sureties on his respective bonds are lia- 
ble pro rata.S® 

The liability of a custodian or depositary of de- 
posits in court is treated in the CJ.S. title Deposits 
in Court § 9, also 18 CJ. p 778 notes 74, 75. 

§ 59 . - Interest 

A clerk of court receiving no Interest on funds In- 
trusted to his care !s not, as a ruie, liabie for interest, 
although where he has In fact recelved interest, or where 
he has misappropriated the funds, he may be held for 
interest thereon. 

Ordinarily a clerk of court is not liabie for inter¬ 
est on funds committed to his care,^® although 
where he has in fact received interest thereon he 
must account for the same.^*^ A clerk is liabie for 
interest lost by his failure to obey an order requir- 
ing him to deposit a fund in bank and to take a cer- 
tificate of deposit bearing interest at a specified 
rate,^^ and if he makes an unauthorized use of the 
money he is chargeable with interest from the time 
of such misappropriation,^^ which may be collected 
from his surety,although it has also been held 
that in the case of a surety on a clerk of courfs 


bond interest will be allowed only from the date the 
action was commenced where there was no demand 
on the surety prior thereto.^l Furthermore, the 
clerk is liabie for interest received by him on funds 
collected for the use of the state and deposited in a 
bank,® 2 which may be recovered from the sureties 
in an action on his official bond,®® although it has 
also been held that, where collection of interest does 
not fall within the official duties of the clerk, the 
surety is not liabie to the county for interest col¬ 
lected on funds held by the clerk.®^ 

The federal government has no claim to interest 
accrued or paid on a fund constituted from deposits 
made with the clerk of a federal court by litigants 
pursuant to a rule of court, to be drawn against by 
the clerk for the payment of the fees of himself 
and other officers of the court as they accrue, nor 
has it any claim to interest received by the clerk 
on a fund constituted from the fees and emoluments 
of his office collected and deposited by him pending 
his semiannual return.®^ 

What law governs, The interest allowed is that 
which may be due under the statute existing when 
the right to interest accrued.®^ 

§ 60. Extent and Duration of Sureties’ Lia¬ 
bility 

The extent and duration of the surety of a clerk of 
court depend on the provisions of the. bond and of the 
governlng statutes. 


Order as appUoaWe to successor 
Order dir-ecting clerk of court to 
distribute funds applies to his suc¬ 
cessor without new order.—Martin v. 
Bogard, 2 S.W.2d' 700, 176 Ark. 203. 

83. Mo.—State ex rei. Scott v. Trim- 
ble, 272 S.W. 66, 308 Mo. 123, guash- 
ing record State ex rei. and to use 
of Clinkscales v. Scott, 261 S.W. 
680, 216 Mo.App. 114. 

84. Ala.—Mitchell v. Rice, 31 So. 
498, 132 Ala. 120. 

11 C.J. P 900 note 15. 

85. 111.—People v. Stewart, 6 111. 
App. 62. 

86. Mo.—State ex rei. Ridge v. 
Shoemaker, 212 S.W. 1, 278 Mo. 138. 

N.C.--Williains v. Hooks, 154 S.E. 
828, 199 N.C. 489. 

87. 111,—City of Chicago v. Danisch, 
224 Ill.App. 454. 

Kan.—State v, Anderson, 230 P. 315, 
117 Kan. 117, affirmed ,232 P. 238, 
117 Kan. 540. 

Neb.—Scotts Bluff County v. McHen- 
ry, 266 N.W. 586, 130 Neb. 717. 
N.C.—-Williams v. Hooks, 154 S.E. 
828, 199 N.C. 489. 

Tenn.—State v. McLemore, 37 S.W. 
2d 103, 162 Tenn. 129—Marion 

Trust & Banking Co. v. Roberson, 
268 S.W. 118, 151 Tenn. 108. 


Dednctiug cost of indemuity bond 
In equity suit wherein county 
court clerk was held liahle to state 
and county for interest collected 
from bank, on state and county 
funds, clerk could deduct cost of in- 
demnity bond obtained to protect 
bank deposits.—State v. McLemore, 
37 S.W.2d 103, 162 Tenn. 129. 

State and county funds 
Interest county court clerk collect¬ 
ed from bank on deposits of state 
and county funds became property of 
state and county in proportion state 
and county owned funds upon which 
interest accumulated, anti-fee bili 
not affecting situation.—State v. Mc¬ 
Lemore, 37 S.W.2d 103, 162 Tenn. 
129, 

Misappropxiation 

If defendant coming into posses- 
sion, as clerk and master of a fund 
belonging to complainanfs wards, di- 
verted such fund to his personal use, 
he would be liabie for interest there¬ 
on.—Marion Trust & Banking Co. v. 
Robersoii, 268 S.W. 118, 151 Tenn. 
108. 

88. 111.—Baltimore, etc., R. Co. v. 
Gaulter, 46 N.B. 256, 165 111. 233, 
reversing 60 111.App. 647. 

11 C.J. p 900 note 17. ^ 


88. Ala.—McPhillips v. McGrath, 23 
So. 721, 117 Ala. 549. 

11 C.J. p 900 note 18. 

98. N.C.—State v, Gant, 159 S.E. 
427, 201 N.C. 211. 

Tex.—Collins v. Tarrant County, Civ. 
App., 242 S.W. 1105. 

Twelve per cent 

N.C.—State v. Gant, 159 S.E. 427, 201 
N.C. 211. 

91. Tenn.—State, for Use of Brown, 
V. Pidelity & Deposit Co. of Mary- 
land, App., 113 S.W.2d 73. 

92. Md.—^Vansant v. State, 53 A., 
711, 96 Md. 110. 

11 C.J. p 901 note 19. 

93. Md.—^Vansant v. State, supra. 

11 C.J. p 901 note 20. 

94. Neb.—Scotts Bluff County v. 
McHenry, 266 N.W. 586, 130 Neb. 
717. 

95. U.S.—U. S. V. MacMillan, D.C. 
111., 209 P. 266, affirmed 251 F. 56, 
163 C.C.A. 305, affirmed 40 S.Ct 
540, 253 U.S. 195, 64 L.Ed. 857. 

11 C.J. p 901 note 2i; 

96. Tenn.—State, for Use of Brown, 
V. Pidelity & Deposit Co., App., 113 
S.W.2d 73. 
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The liability of the sureties on a clerk's official 
bond is naturally dependent in a large measure on 
the form and requirements of the bond itself, as 
well as on the intention of the statute under which 
the bond is drawn.^*^ Where the bond is condition- 
ed for the faithful discharge of his- duties it embrac- 
es every duty and obligation imposed on the clerk 
by express statute or by the practice of the court,^^ 
and if the bond is in its terms less broad than the 
statute requiring it, the provisions of the statute 
will be read into the bond,99 The obligation of the 


sureties is, however, strictissimi juris, and cannot 
be extended by construction or implication; they 
have consented to be bound to a certain extent only, 
and their liability must be found within the terms 
of that consent;^ for acts of the clerk not within 
the scope of his o§icial duties the sureties are not Ii- 
able,2 and where the alleged breach is not such no 
liability attaches.^ There can be no recovery in the 
absence of resultant injury> The fact that the con- 
ditions of the bond, as executed, are less onerous 
than the statute prescribes does not exempt the sure- 


97 . Tenn.—Buford v. Cox, 3 Lea 51-8. 
•11 C.J. P 896 notes 56, 57. 

9S. Cal.—Union Bank & Trust Co. 
of Los Angeles v. Los Angeles 
County, Sup., 74 P.2d 240, and 81 
P,2d 919, reversing, App., 64 P.2d 
1135. 

Ga.—Hali v. Kimsey, 173 S.E. 437, 
48 Ga.App. 605. 

Ky.—Burdine v. White’s Adm*x, 220 
S.W. 750. 188 Ky. 10. 

La.—Gus Mayer Co. v. U. S. Pidelity 
& Guaranty Co., 128 So. 63, 13 La. 
App. 642. 

Mich.—City of Grand Rapids v. Kra- 
kowski, 174 N.W. 201, 207 Mich. 
483. 

Miss.—Ellsworth v. Busby, 160 So. 
575, 172 Miss. 399. 

Tex.—Benge v. Foster, Civ.App., 47 
S.W.2d 862, error refused. 

W.Va.—State r. Fidelity & Deposit 
Co. of Maryland, 112 S.E. 319, 91 
W.Va. 191. 

11 C.J. p 896 note 58. 

Baties prescribsd by decisiozLS 

The duties of a clerk prescribed 
by decisions are within both the let- 
ter and spirit of the official bond of 
such clerk, and the surety therein is 
liable for any breach or omission 
thereof.—State v. Fidelity & Deposit 
Co. of Maryland, 112 S.E. 319, 91 W. 
Va. 191. 

Failure to sign process 
Negligent failure of clerk of su¬ 
perior court to sign process attached 
to petition is a violation of his of¬ 
ficial bond, rendering clerk and sure¬ 
ties liable for damages resulting 
when cause of action became barred 
due to illegality of service of such 
process, and it was no defense that 
charter of defendant named in peti¬ 
tion as Corporation had expired.— 
Hali V. Kimsey, 173 S.E. 437, 48 Ga. 
App. 605. 

Iiack of notice of expiration of re- 
demption period 

Landowner deprived of property by 
tax sale could sue on official bond 
fpr clerk’s failure to give notice of 
expiration of redemption period, not- 
withstanding landowner could have 
initiated prqceedings to invalidate 
sale.—Gus Mayer Co. v. U. S. Fideli¬ 


ty & Guaranty Co., 128 So. 63, 13 La. 
App. 642. 

lilability for acts of deputy 
Cal.—Union Bank & Trust Co. of 
Los Angeles v. Los Angeles Coun¬ 
ty, Sup., 74 P.2d 240, and 81 P. 2 d 
919, reversing, App., 64 P.2d 1135. 

K Wash.—Grays Harbor Const. Co. 

V. Paulk, 37 P.2d 584, 179 Wash. 
300. 

Colo.—Peo. V. Cobb, 51 P. 523, 10 
Colo.App. 478. 

11 C.J. p 896 note 59. 

Ala.—Lee v. Pidelity & Deposit 
Co. of Maryland, 158 So. 764, 229 
Ala. 546. 

Ga.—Hardwick v. Fidelity & Deposit 
Co. of Maryland, 116 S.E. 220, 29 
Ga.App. 567. 

Md.—State v. Little. 146 A. 386, 157 
Md. 455. 

S.C.—Brooks v. U, S. Pidelity & 
Guaranty Co., 159 S.E. 488, 161 S.C. 
66 . 

11 C.J. p 896 note 60. 

Acting as gratuitous agent of attor- 
ney 

Ala.—Lee v. Pidelity & Deposit Co. 
of Maryland, 158 So. 764, 229 Ala. 
546. 

Indexing 

Clerk’s bond held not liable for 
loss caused by failure to list mort 
gage in new annex index, since such 
listing was not within the scope of 
the clerk’s official duties.—State 
Little, 146 A. 386, 157 Md. 455. 

Signing name of Judge to appoint- 
ment 

S.C.—Brooks v. U. S. Fidelity & 
Guaranty Co., 159 S.E. 488, 161 S. 
C. 66 . 

3. Cal.—^Armstrong v. Brown, 54 P. 

2d 1118, 12 Cal.App.2d 22. 

Miss.—Merchants’ & Manufacturers' 
Bank v. Busby, 160 So. 577, 172 
Miss. 394. 

Tenn.—^Atchley v. Isbill, 3 Tenn.App. 
325. 

As to maMng of certlfied copy of 
note 

Clerk keeps original note probat- 
ed against estate until creditor re- 
quests withdrawal thereof, and 
clerk's statutory obligation to make 
certified copy to be retained by him 
arises only on claimant's request to 
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withdraw original and exists only 
while original yet remalns In clerk's 
hands, so that, he is not liable for 
failure to certlfy oopies of notes 
flled, m absence of allegations that 
he had assured creditor at time of 
withdrawal of orlginals that certifled 
copies had been made and flled, or 
promlsed to make and file certifled 
copies after withdrawal.—Merchants* 
& Manufacturers- Bank v. Busby, 160 
So. 577, 172 Miiss. 394 

PaUtire to daUver certiflsate of fle. 
posit 

Certificate of deposit deposited 
with clerk of county court pursuant 
to stipulation for such deposit in lieu 
of stay bond is substitute for stay 
bond and not paytnent of money in 
lieu thereof within statute, so that 
clerk and surety on his bond were 
not liable on bond for clerk’s failure 
to deliver certificate of deposit to 
county treasurer.^Armstrong v. 
Brown, 54 P.2d Uig, 12 Cal.App.2d 
22 . 

4. Mo. ^Newton Burial Park v. Da- 
vis, App., 78 S.'W.2d 150. 

County V. Cain, 188 
S.E. 399, 210 N.C 766 
Or. Lane v. Beveridge, 296 P. 872, 
135 Or. 559. 

Where bani never had sufficient 
money to pay check presented by 
Clerk of court, fact that bank was 
given fifteen days to get money and 
that time certificate of deposit was 
accepted did not charge clerk with 
having money, so as to render'sure¬ 
ties liable for his failure to pay over 
money received. and clerk’s delay in 
presenting check for payment was 
immaterial. Newton Burial Park v. 
Davis, Mo.App., 73 s.-w’.2d 150. 

Void order 

Infant whose property was sold 
and conveyed to purchaser, under or- 
der of superior court clerk which 
was void because purported guardian 
who acted for infant was not prop- 
erly appointed by clerk, could not 
recover on clerk’s official bond, since 
infant sustained no damages» because 
purchaser acquired no interest in the 
property adverse to the infant.— 
Buncombe County v. Cain. 188 SE. 
399, 210 N.C. 766 
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ties from liability for a breach of the conditions that 
are contained in it;^ nor does the giving of a spe- 
cial bond by the clerk relieve the sureties on his 
general bond,^ although the sureties on the special 
undertaking cannot be held liable beyond its terms.'^ 

The liability of the clerk’s sureties as respects 
funds received or distributed by the clerk has been 
considered in §§ 54-59. 

A bond from the clerk to the judge is designed to 
protect the latter from the clerk’s misconduct and 
cannot be relied on by the general public, which is 
protected by the bond of the judge.^ 

§ 61 . - Effect of Giving New Bond 

Generally speaking, execution and approval of. a new 
bond for a clerk of court releases the sureties on the old 
bond, although they remain responslble for defaults oc- 
curring before the new bond became operative. 

Although this is not strictly true in all States,^ 
ordinarily on the execution and approval of a new 
bond of a clerk of court the responsibilities of the 
old sureties cease,i® although they remain liable for 
defaults which occurred before the new bond be¬ 
came operative,and the latter liability cannot be 
shifted to the sureties on a bond for a succeeding 

term.l2 

I 52 . - JDuties Added after Execution of 

Bond 

The bond of a clerk of court may cover his perform- 
ance of duties added after execution of the bond where 
such duties are similar In kind to those pertalning to 


his office before execution of the bond, but does not cover 
dissimilar duties subsequently added. 

Additional duties imposed by law on the clerk 
subsequent to the execution of the bond, if not dif¬ 
ferent in kind, but merely in degree, from those for- 
merly pertaining. to the ofifice, are covered by the 
bond;^^ but as to any duty not in its nature perti¬ 
nent to the office as it existed when the bond was 
given, thcre is no liability on the sureties on such 
bond.i4 

Where clerk appointed receiver. When the clerk 
is appointed receiver in a cause pending in the 
court, his sureties cannot be held liable for his de- 
fault as such receiver.15 

§ 63 . -Acts Done before Giving Bond 

As a general rule sureties are not liable for acts done 
by a clerk of court before giving of his bond, although 
liability may attach where the act constitutes a continu- 
ing violation of officiai duty. 

While the sureties are not ordinarily liable for an 
act done by the clerk previous to the giving of such 
bond,^® yet where the act constitutes a continuing 
violation of officiai duty the liability attaches to a 
bond subsequently giyen.^'^ 

Where the clerk serves successive terms and gives 
separate bonds with different sureties, the sureties 
on each bond are liable only for the defaults which 
occurred during the particular term or period for 
which it was given, and not for the defaults of a 
prior term.18 Each bond is as a rule liable only for 
defalcations occurring during the term for which 
it was given.i^ Where a defaulting clerk succeeds 


6 ^ Oolo.—Cooper v. Peo., 63 P. 314, 
28 Colo. 87. 

6 . Miss.—Johnson v. Bobbitt, 33 So. 
73, 81 Miss, 339. 

7. Tenn.—^Longmire v. Fain, 18 S.W. 
70. 89 Tenn. 393. 

11 C.J. p 896 note 63. 

8 . S.G.—Brooks v. U. S. Pidelity & 
Guaranty Co., 159 S.E. 488, 161 S, 
C. 66. 

8 . Ind.—Sullivan v. State, 23 N.E, 
150, 121 Ind. 342. 

11 C.J. p 896 note 64. 

10. Ky.—Rodes v. Com., 6 B.Mon. 
359. 

Tenn.—Bowen v. Evans, 1 Lea 107. 

11. 111.—Cullom V. Dolloff, 94 111. 
330. 

N.C.—Sharpe v. Connely, 11 S.,E. 177, 
105 N.C. 87. 

12 . Miss.—Johnson v. Bobbitt, 33 
So. 73, 81 Miss. 339. 

11 C.J. P 896 note 67. 

13. Fla.—Catts v. Winburn, 88 So. 
918, 81 Fla. 756. 

11 C.J. p 896 note 68. 


14. Miss.—^Denio v. State, 60 Miss. 
949, 

Mo.—State v. White, 53 S.W. 1064, 
152 Mo. 416. 

15. N.C,—Syme v. Bunting, 91 N.C. 
48—Rogers v. Odom, 86 N.C. 432— 
Kerr v. Brandon, 84 N.C. 128. 

Tenn.—^Waters v. Carroll, 9 Yerg. 

102 . 

16. Ala.—McPhillips v. McGrath, 23 
So. 721, 117 Ala. 549. 

N.C,—Ward v. Hassell, 66 N.C. 389. 
11 C.J. p 897 note 71, 

17. N.C,—Judges v. Bryan, 14 N.C. 
390. 

S.C.—State V. Moses, 18 S.C. 366, Id., 
20 S.C. 465, distinguished in State 
V. Causey, 76 S.E. 707, 93 S.C. 300. 

18. Ala.—McPhillips v. McGrath, 23 
So. 721, 117 Ala. 549. 

S.C.—State V. Causey, 76 S.E. 707, 
93 S.C. 300. 

16. N.C.—Lee v. Martin, 123 S.E. 
631, 188 N.C. 119, modifying State 
v. Martin, 118 S.E. 914, 186 N.C. 
127. 


Iu ahseuce of coutract or statute, 

surety on clerk’s officiai bond, al¬ 
though the Principal and sureties be 
the same. is not liable for nonper- 
formance of his officiai duties dur¬ 
ing another and different term.—Lee 
V. Martin, supra. 

Apportionmeut of liability 

(1) Where bond, given by clerk of 
court during first term, was kept 
alive by payment of annual premi- 
ums during incumbency of second 
term, liability of surety should be 
apportioned to each term as though 
separate bond for each term was ex- 
ecuted for sum named in bond.—^Lee 
V. Martin, supra. 

( 2 ) Where money deposited in 
court is not repaid on demand, if the 
clerk’s bond for any one term be not 
sufficient to pay judgments against 
him for defalcations during such 
'term the pro rata interest of each 
claimant against surety is deter- 
minable pn basis of principal amount 
recovered against clerk, plus twelve 
per cent per annum frpm time of de- 
teution until settlement, not exceed- 
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himself, and has given the required bond for each 
term, with the same surety, and continues his de- 
falcation, the surety is liable only to the amount of 
the bond for each term.^f^ In the absence of a con- 
trary showing, it will be presumed that a misappro- 
priation of funds occurred during the term in which 
they were received, and the bond for each partic- 
ular term is liable for the amount then presumptive- 
ly misappropriated.2l 

g 54 . -Acts Done after Expiration of 

Term 

In the absence of statutes extending liability, sureties 
may not be held liable for acts of a clerk of court com- 
mitted after expiration of the term of office covered by 
the bond. 

The contract of the sureties must be strictly con- 
strued, and they cannot be held liable for acts of 
the clerk done after the expiration of the term of 
office covered by the bond, 22 even though the clerk 
succeeds himself.23 

§ 65. Actions for Damages or on OfEcial 
Bond 

Matters concerning actions for damages against 
a clerk of court or proceedings on his official bond 
will be considered in detail in §§ 66-77. Consuit 
Pocket Parts for later cases. 

§ 65 . -Right of Aetion 

One Injured by a clerk of court^s default ordinarily 
has cumulative remedies on the bond or against the clerk 
personally.' No right of action accrues untii the piaintlff's 
right has been established and an infringement thereof 
has occurred. 

The remedy on the clerk’s bond is cumulative,24 
and does not prevent a personal action against him 
by any person suffering damage from his official 
malfeasanee or nonfeasancej^s and a statutory sum- 
mary remedy is not exclusive, so as to prevent an 
action being brought against the clerk.2« 


§ 67 

The authority to sue a clerk of court for fees 
collected and not accounted for will sustain such 
suit even if recovery is also asked 'for fees which 
should have been collected.27 

When right of action accrues, A right of action 
against a clerk for negligently approving and ac- 
cepting an insufficient stay bond does not accrue 
untii the expiration of the stay;2S and the right to 
sue the clerk on his bond for the wrongful taxa- 
tion of costs does not accrue untii after such costs 
have been retaxed by the judgment of the court.29 
No right of action on a clerk of court^s bond ac¬ 
crues for his nonpayment of money to plaintiff untii 
plaintifPs right to the money has been established.^^ 

Where bond lost. Where a clerk’s official bond is 
lost, and no certified copy thereof can be obtained, 
a person having a right of action against the clerk 
on such bond can maintain a suit in equity against 
the sureties to establish the bond and to obtain leave 
to sue on it^i 

§ 67. -Nature and Form of Action 

Either assumpsit or money had and received may Ile 
against a clerk of court for money received and unac- 
counted for, or an action of debt may be brought on his 
official bond. In some Jurisdictions statutes afford a sum> 
mary remedy. 

Assumpsit lies on the part of a courity to recoter 
of a clerk of court money received by him and not 
accounted for when he in equity or good conscience 
ought to account for it;32 and an action for money 
had and received may be maintained against a clerk 
where the money in question was not received by 
virtue of his office.^s Also, where the clerk con- 
verted to his own use money deposited with him by 
a party under rule of court, and subsequently or- 
dered repaid, the depositor can recover it in an ac¬ 
tion for money had and received. 2 4 The proper 
form of action on the clerk^s official bond for an al- 
leged negligent performance of his official duties is 


ing penalty of bond, in view of Comp. 
St. § 2809.—^Lee v. Martin, supra. 

20. N.C.—State v. Gant, 159 S.E. 
427, 201 N.C. 211. 

21. N.C.—Gilmore v. Walker, 142 S. 
E. 679, 195 N.C, 460, 59 A.L.R. 53. 

22. N.C.—Gregory v. Morrisey, 79 
N.C. 559. 

11 C.J. p 897 note 76. 

23. S.C.—State v. Lang, 18 S.C.L, 
430. 

11 C.J p 897 note 77. 

24. Tenn.—^Pass v. Dibrell, 8 Terg. 
470. 

11 C.J. p 901 note 24. 

25. Ga,—^Markham v. Ross, 73 Ga. 
105. 


Tenn.—Pass v. Dibrell, 8 Yerg. 470. 
Tex,—Crews v. Taylor, 56 Tex. 461. 
11 C.J. p 901 note 25. 

26. Tex.—^Willis v. Keator, Civ.App., 
181 S.W, 556. 

27. La,—Parish of Evangeline v, 
Guillory, 138 So. 649, 173 La. 732. 

28. lowa.—Moore v. McKinley, 14 
N.W. 768, 60 lowa 367—Steel v. 
Bryant, 49 lowa 116. 

29. Mo.—State v, Hollenbeck, 68 Mo. 
App. 366. 

30. Ind.—State v. Bleeke, 116 N.E. 
2, 71 Ind.App. 23. 

AttorxLey’s lien 

When amount of attorney's lien of 
judgment in favor of Client is estab- 

1259 


lished, which it was not in the case 
at bar, a duty is then imposed on 
clerk to pay it to them from amount 
thereof in his hands so as to render 
him liable on his bond on failure so 
to do, but untii such trial there is 
no right of action.—State' v. Bleeke, 
supra. 

31. Or.—^Howe v. Taylor, 6 Or. 284. 

32. N.H.—Belknap County v. Clark, 
58 N.H. 150. 

33. Ind.—^Bowers v. Fleming, 67 Ind. 
541. 

N.J.—^Duffield V. Burrough, 22 A. 798, 
54 N.J.Law 47. 

34. N.J.—Mott V. Pettit, 1 N.J.Law 
344. 
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debt;^5 but, if the action is against tbe clerk per- 
sonally for negligence in the discharge of his dnties, 
the right of action is founded, not on contract, but 
on breach of duty.^® 

In some jurisdictions the statutes pro^^jide a sitm- 
mary remedy^'^ for injuries arising from breaches 
of duty on the part of clerks of court. Such rem- 
edy being of statutory origin and in derogation of 
the common law must be strictly pursued and can- 
not be extended by construction.^s xhe question 

whether notice is required depends on the terms of 
the statute.^^ 

§ 68* - Conditions Precedent 

A court order to the clerk to pay over money may be 
a condition precedent to a suit against him for not paying 
it over. 

Where money is held by a clerk in his officiai 
capacity subject to the orders of the court, no right 
of action accrues against him for not paying it 
over, until the court orders him so to do;^^ but in 
Missouri, if the clerk makes a false report of the 
fees received by him, suit may be brought on his 
bond without any previous order to him to pay 
over.41 Furthermore, it is unnecessary to fix the 
liability of the p|rincipal on a clerk^s officiai bond 
before a recovery can be had against the sureties.'^^ 
When the action is based on the clerk^s negligent 
failure to record a materialman^s lien within the 
time prescribed by statute, the materialman need 
not Show, before recovering his damages from the 
clerk and his sureties, that he has unsuccessfully 
prosecuted a foreclosure proceeding.^3 


§ 69 . -Time to Sue and Limitations 

Suits for defauit of a clerk of court shouid be brought 
within the time limited by statute. 

The period of limitat ion on an action against a 
clerk of court is governed by statute in the vari- 
ous jurisdictions.'^^ The applicable statute of lim- 
itation does not commence to run until the cause 
of action accrues; and a fraudulent concealment of 
the cause of action will delay the operation of the 
statute until after discovery of the fraud.^^ 
against the surety is not premature where brought 
before expiration of the clerk’s term for moneys 
received and not accounted for at the time designat- 
ed by statute.^® Delay without prejudice to de¬ 
fendant will not bar an action on a clerk of court^s 
bond, brought within the statutory period.^^ 

§ 70.-Defenses in General 

It Is a defense to an action for a clerk of court's de¬ 
fauit to Show that he was acting under order of the court. 
The clerk may defend as a rule by showing his exercise 
of due care, although negligence of third persons consti¬ 
tutos no defense. 

While the clerk and his sureties may defend by 
showing that he was acting under the orders of the 
court,and in a proper case a set-off may be set 
up in an action on the clerk^s bond,^^ in order suc- 
cessfully to defend a personal action against him 
for an alleged negligent performance of his du- 
ties, the clerk must sliow that he exercised reason- 
able and ordinary care and diligence.^® Negli¬ 
gence of others in the performance of their duties 
does not furnish a defense to a clerk of court for 
nonperformance of his own duty,®^ and many par- 
ticular matters have been held not to constitute de¬ 
fenses in actions against the clerk or his sureties, 


35. Miss.—^McNutt V. Livingston, 16 
Miss. 641. j 

11 C.J. p 901 note 34. j 

33. Minn.—Selover v. Sheardown, 76 
N.W. 50, 73 Minn. 393, 72 Am.S.H. 
627. 

11 C.J. p 901 note 35. 

37- lowa.—^Western Fruit, etc., Co. 
V. Petersberger, 143 N.W. 399, 161 
lowa 436, 

11 C.J. p 901 note 36. 

Froceeding' coastmed as suxnmary in 
nature 

N.C.—State v. Gant, 159 S.B. 427, 201 
N.C. 211. 

38 . Ala.—Parks v. Bryant, 31 So. 
593, 132 Ala. 224. 

11 C.J. p 902 note 371 

39. Ala.—^Armstrong v. Holley, 29 
Ala. 305. 

11 C.J. p 902 note 38. 

40. Del.—State v. Houston, 1 Del. 
230. 

11 C.J. p 902 note 40. ‘ 


41. Mo.—State v. Gideon, 59 S.W. 
99, 158 Mo. 327. 

11 C.J. p 902 note 41. 

42. Tenn,—Ferrell v. Grigsby, Ch. 
App., 51 S.W. 114. 

43- Ga.—^Neal-Blun Co. v. Rogers, 
82 S.B. 280, 141 Ga. 808. 

44. N.C.—Shackelford v. Staton, 23 
S.E, 101, 117 N.C. 73. 

11 C.J. p 902 ‘note 44. 

45. Mo.—Shelby County v. Bragg, 
36 S.W. 600, 135 Mo. 291. 

11 C.J. p 902 notes 45, 46. 

46. Tenn.—State for XJse of Sulli- 
van County v. ODell, 84 S.W.2d 
577, 169 Tenn. 248. 

lizcess fees 

Tenn.—State, for XJse of Sullivan 
County v. 0’Dell, supra. 

47. Tenn.—State, for Use of Brown 
V. Fidelity & Deposit Co. of Mary- 
land, 113 S.W.2d 73, 21 Tenn.App. 
507. 


48. Ala.—^Davidson v. Wiley, 31 Ala. 
452. 

11 C.J. p 902 note 47. 

49. Ohio.—State v. Hobson, 6 Obio 
S. & C.P. 338, 5 Ohio N.P. 321. 

11 C.J. p 903 note 48. 

Set-off denied 

Ark.—Fidelity & Deposit Co. of 
Maryland v. Cowan, 41 S.W.2d 748, 
184 Ark. 75. 

50. ' Ky.—McFarland v. Burton, 12 
S.W. 336, 89 Ky. 294, 11 Ky.L. 499. 

11 C.J. p 903 note 49. 

51. N.C.—^Pasquotank County v. 
American Surety Co. of New York, 
160 S.E. 176, 201 N.C. 325. 

52. Ala.—Hurst v. Kirby, 105 So. 
872, 213 Ala. 640. 

lowa.—^Prudential Ins. Co. of Amer¬ 
ica V. Hart, 218 N.W. 529, 205 lowa 
801. 

N.Y.—Cole V. Vincent, 242 N.Y.S. 644, 
229 App.Div. 520. 

11 C.J. p 903 note 50. 
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as will appear from an examination of the deci- 
sions referred to infra this note. A surety company 
receiving the premium on a clerk of court’s bond is- 
sued in an amount in excess of that prescribed by 
statute, is estopped to deny the validity of the bond 
in a suit thereon.53 

§71. - Contributory Negligerice of Plain- 

tiff 

The contributory negligence of plaintfff may afford a 
defense to an action for damages alleged to have arisen 
from default of a clerk of court, although It has been 
held no defense to an action on the bond. 

Where, but for the negligence of the party com- 
plaining, the injury would not have occurred the 
clerk cannot be held liable;54 but the fact that 
plaintiff did not personally supervise the perform- 
ance of a duty imposed by law on the clerk is no 
defense to an action against the clerk for a failure 
to perform such duty;55 and in other cases there 
has been held to be no such negligence, or impli- 
cation thereof, on the part of plaintiff, as to defeat 

recovery.56 

Contributory negligence has been held no defense 
to an action on the bond of the clerk.^*? 

§ 72, - Jurisdiction and Venue 

Statutory provisions ordinarily controi matters of 
Jurisdiction and venue of actions against a clerk of court 
or his bondsman. 

The jurisdiction of actions and proceedings 
against clerks of courts is dependent on the statutes 


§ 73 

in the various jurisdictions, as will appear from an 
examination of the cases cited infra this note.®^ 

§ 73. - Parties 

The genera! rules controi In respect of parties to ac¬ 
tions against a clerk of court or his bondsman, which ac¬ 
tions shouid be brought by or on behalf of the real party 
in interest and are not ordinarily restricted to the party 
named as obiigee in the bond. 

As a general rule, an action for damages may be 
brought j5>jainst the clerk by any person injured by 
his breach of duty,59 or by the proper public au- 
thorities;50 but the liability of a clerk for not in- 
cluding a judgment in a certificate of search is only 
to the person employing him to make the search,51 
and only. the parties interested in, and who had a 
right to have, the instrument recorded can maintain 
an action against the clerk for failure to keep a file 
book for entering mortgages, and to record a mort- 
gage,52 and whatever liability may be incurred by 
a clerk in respect of a certificate as to title to realty 
is to the person for whom the certificate was in- 
tended and not to the latter’s grantee.^s Where 
clerks of courts are bound by statute to pay to the 
county treasurer all fines received by tliem in crim- 
inal cases, they are not liable to actions by cities 
or towns to whose use the fines are appropriated by 
statute. 5^ Under some statutes, an action cannot 
be sustained by a person entitled to a distributive 
share of an intestate^s estate against the clerk -of 
the county court for neglecting to take ah admin- 
istration bond.55 

In whose name action brought on bond, While 
the benefit of the bond of a clerk of court is not 


Plaiiitiff’s failure to withdraw money 
oa day notified of deposit 
lowa.—Prudential Ins. Co. of Amer¬ 
ica V. Hart. 218 N.W. 529, 205 lowa 
801. 

53. N.C.—State v. Gant, 159 S.E. 
427, 201 N.C. 211. 

54. Ga.—Broyles v. Toung, 91 S.E. 
437, 19 Ga.App. 294. 

Or.—Lane v. Beveridge, 296 P. 872, 
135 Or. 559. 

11 C.J. p 895 note 53. 

Plaintiff’s aegrlig'euce iu. respect of 
issuauce of ezecution 
Ga.—Broyles v. Young, 91 S.E. 437, 
19 Ga.App. 294. 

55. U.S,—Baltimore, etc., R. Co. v. 
Weedon, Ohio, 78 P. 584, 24 C.C.A. 
249. 

11 C.J. p 895 note 54. 

56. Ga.—Collins v. McDaniel, 66 Ga. 
203. 

Minn.—Rosenthal v. Davenport, 38 
N.W. 618, 38 Minn, 543. 

N.Y.—Hartwell v. Riley, 62 N.Y.S. 

317, 47 App.Div. 154. 
lA C.J. p 896 note 55. 


57. Tex,—^tna Casualty & Surety 
Co. V, State for Use and Benefit of 
City of Dallas, Civ.App., 86 S.W.2d 
826, error dismissed. 

58. Tenn.—Glenn v. Moore, 11 Lea 
256. 

11 C,J. p 903 note 51. 

Petitiou against clerk of criminal 
court to recover costs illegally col- 
lected.—State v. Richards, 113 S.W. 
370, 120 Tenn. 477, 

Sumiuary proceedings 
Ala.—Parks v. Bryant, 31 So. 593, 132 
Ala, 224. 

Tenn.—^Donelson v. State, 3 Lea 692 
—Smiley v. Bigley, 5 Sneed 279. 
Tex.—^Willis v. Keator, Civ.App., 181 
S.W. 556. 

County court 

Mo.—State v. Dent, 25 S.W. 924, 121 
Mo. 162. 

Tenn.—Smith v. Woods, 1 Coldw. 535. 

58. Ga.—Stewart v. Sholl, 26 S.E. 

757, 99 Ga. 534. 

11 C.J. p 903 note 5.3. 
eo. Miss.—^Price v. Gillis, 151 So. 
157, 168 Miss. 139. 
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Mo.—State ex rei Ridge v. Shoemak- 
er. 212 S.W. 1. 278 Mo. 138. 

State auditor 

Miss.—^Price v. Gillis, 151 So. 157, 
168 Miss. 139. 

ZSzclusive rigkt of the state 

If Circuit clerk receives a benefit 
from banks by reason of imp-roper 
arrangements as to deposit of funds, 
a party who has deposited money in 
court, pending litigat ion, under 
courfs order, is not entitled to re¬ 
cover the benefit, such right being 
exclusively in the state, under Rev. 
St.l909 § 4558.—State ex rei. Ridge 
V. Shoemaker, 212 S.W. 1. 278 Mo. 
138. 

61. Pa.—Siewers v. Com., 87 Pa. 15. 

62. Tex.—Crews v. Taylor, 66 Tex. 
461. 

63. Kan.—Mallory v. Ferguson, 32 
P. 410, 50 Kan. 685, 22 L.R.A. 99. 

64. Mass.—Taunton v. Sproat, 2 
Gray 428. 

65. N.C.—^Daughtry v. Haynes, 4 N. 
C. 92. 
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restricted to the obligee named in the bond,®6 and 
under some statutes an' action thereon may be 
brought by the person injured in his own name,^*^ 
or must be brought, if at all, in his name,^^ yet an 
action on the bond is usually required to be brought 
in the name of the state,the United States gov- 
ernment,'^^ or the governor of the state,for the 
benefit of the real party in interest;^^ but it is un- 
necessary to aver that the action is for the use and 
benefit of another^^ One who has purchased a 
forged warrant from a clerk of court cannot main- 
tain a suit on the clerk^s bond, where the assign- 
ment of the warrant to him is not in the statutory 
formJ^ In Pennsylvania, a litigant cannot main- 
tain a .suit in his own name for his individual use 
against the sureties on the official bond of a pro- 
thonotary and clerk of court and the prothono- 
tary in office is the proper plaintiff, to the use of 
the court, in an action on the official bond of a for¬ 
mer prothonotary to recover a deficit in his account 
for moneys paid into court^S 

Where the county is the party in interest the ac¬ 
tion tnay, it has been held, be brought in its name,'^'^ 
or should be for the use of the officer or board au- 
thorized to represent the county in that regard, 
such as the county treasurer,7S county attorney,'^^ 
county commissioners,^^ or the auditor.^i A coun¬ 
ty may sue on the bond of a clerk of court elected 


by the county for failure to record pleadings and 
judgments as required by law, and especially for 
failure to record criminal cases, for which he has 
been paid by the county ;82 but where the duties re¬ 
quired to be performed for the county are secured 
by a separate bond as county clerk, the county can¬ 
not sue for a breach of such duties on the bond giv- 
en to protect parties having business in the county 
court.^3 Where, however, the county court has no 
interest in moneys received by the clerk in his offi¬ 
cial capacity, it may not maintain an action on his 
bond in respect of such moneys.^'* 

An objection that the action is not brought in the 
name of the state can be raised by demurrer only.85 
Defendants. It seems that if the action is brought 
simply for neglect of duty on the clerk^s part, his 
sureties cannot be made parties, to such an action.*® 
Where the clerk is dead, and his estate is insolvent, 
it is not necessary to bring his representative be- 
fore the court in order to fix the liability of his sure- 
ties.**^ It has been held that the surety may be sued 
without joining the clerk as a party.** 

In receivership proceedings to liquidate the se- 
curities of a deceased clerk of court, representing 
commingled public and personal moneys amply suf¬ 
ficient to discharge official obligations, the sureties 
on the clerk's bonds are not necessary nor proper 
parties, and may not be retained, over their objec- 


66 . Mich.—^Kent County v. Krakow- 
ski, 175 N.W. 427, 207 Mich. 631. 

11 C.J. p 904 note 58. 

Mich.—^Kent County v. Krakow- 
ski, supra. 

11 C.J. p 904 note 59. 

66 . Ala.—^Baghy v. McRae, 2 Ala. 
708.. 

11 C.J. p 904 note 60. 

66 . U.S.—^Fidelity & Casualty Co. of 
New York v. Hoyle, C.C.A.N.C., 64 
F.2d 413, 415. 

Okl.—Swarts v. State, 174 P. 255, 70 
Okl. 205. 

11 C.J. p 9^4 note 61. 

"The clerk is required to ffive bond 
for the faithful dischargre of his du¬ 
ties . . . and suits upon such 
bond, as upon other official bonds, 
run in the name of the state.”—Fi¬ 
dei ity & Casualty Co. of New York v. 
Hoyle, supra. 

70. U.S.—U. S. V. Abeel, Tex., 174 
P. 12, 98 C.C.A. 50. 

11 C.J. p 904 note 62. 

71. Miss.—Brown v. Lester, 21 Miss. 
392. 

72. U.S.—Howard v. U. S., Mo., 22 
S.Ct. 543, 184 U.S. 676, 46 L.Ed. 
754, affi-rming- 102 P. 77, 42 C.C.A. 
169, affirmingr, C.C., U. S. v. How¬ 
ard, 93 P. 719. 


Miss.—^Brown v. Lester, 21 Miss. 392. 
11 C.J. p 904 note 64. 

73. U.S.—U. S. V. Abeel, Tex., 174 

P. 12, 19, 98 C.C.A. 50. 

Wis.—Milwaukee v. U. S. Pidelity, 
etc., Co., 129 N.W. 786, 144 Wis. 
603. 

11 C.J. p 904 note 65. 

74- Mo.—State v. Harrison, 72 S.W. 
469, 99 Mo.App. 57. 

75. Pa.—Bilis v. Preeze, 27 Pa.Co. 
153. 

76. Pa.—Yohe v. Commonwealth, 13 
A. 54-6. 

77. Mich.^Kent County v. Krakow- 
ski, 175 N.W. 427, 207 Mich. 681. 

78. 111 .—^Weisenborn v. People, 53 
IlLApp. 32. 

N.C.-—Hewlett v. Nutt, 79 N.C. 263. 

79. Okl.—Swarts v. State, 174 P. 
255, 70 Okl. 205. 

Action in name of state 

County attorney may maintain ac¬ 
tion in name of state on official bond 
of clerk of county court, whpse of¬ 
fice exists under the laws, for his 
failure on retiring: from ofSce to de- 
liver funds lawfully lodged in his 
office to his successor.—Swarts v. 
State, supra. 

80. Okl.—^Arnold 'v. Board of Com’rs 
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of Creek County, 254 P. 31, 124 
Okl. 42. 

11 C.J. p 905 note 70. 

Becovery of items not accoonted for 
Okl.—Arnold v. Board of Com’rs of 
Creek County, 254 P. 31, 124 Okl. 
42. 

81. Ind.—State v. Robinson, 2 Ind. 
40. 

82. S.C.—Chester County v. Hemp- 
hill, 8 S.B. 195, 29 S.C. 584. 

83. 111.—Satterfield v. People, 104 
111. 448. 

84. W.Va.—State ex rei Barbour 
County Court v. Corder, 181 S.B. 
719, 116 W.Va. 458. 

Beposits from lltigrants 
W.Va.—State ex rei. Barbour Coun¬ 
ty Court V. Corder, supra. 

85. S.C.—State v. Moses, 18 S.C. 366. 

86 . S.C.-—Strain v. Babb, 9 S.B. 271, 
30 S.C. 342, 14 Am,S.R. 905. 

87. Tenn.—Perrell v. Grigsby, Ch. 
A., 51 S.W. 114. 

88 . Tenn.—State for Use of Brown 
V. Pidelity & Deposit Co. of Mary- 
land, 113 S.W.2d 73, 21 Tenn.App. 
5-07. 

i 

PaUtire to tum over cash 
Tenn.—State for Use of Brown v. 
Pidelity & Deposit Co. of Mary- 
land, supra. 
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tion, as parties defendant solely for the purpose of 
binding them by the courfs orders.S9 

§ 74. - Pleading 

Under the general rules of pleading, which controi in 
respect of complaints, answers, and issues, proof, and 
variance in actions for default of a clerk of court, the 
complaint should ordinarlly show the clerk's breach of 
duty and the plaintiff's damage, and where the action is 
on the bond so much thereof should be set forth as shows 
plaintiff to be entitied to his cause of action. 

Declaration, petition^ or complaint. In an action 
' to recover damages for the misfeasance or nonfea- 
sance of a clerk of court, the declaration, petition, 
or complaint must, of course, contain sufficient al- 
legations to show a cause of action.^o The breach 
of duty complained of must be alleged with suffi¬ 
cient particularity to apprise defendant of the na¬ 
ture of the demand against him,9l and actual dam¬ 
age resulting from such breach must "be averred,^^ 
although the complaint may be held sufficient where 
the right to nominal damages sufficiently appears.^^ 
Where the breach assigned is a failure of the clerk 
to account for money received by virtue of his of¬ 
fice it must be alleged that the clerk received such 
money^^ and held it in his official capacity,^5 al¬ 
though matters which will be presumed need not be 
averred.^® Where the action is brought on the 


clerk’s bond the declaration or complaint must set 
out so much of such bond as entitles plaintiff to his 
cause of action,and its averments will be con- 
strued strictly against the pleader,^^ although what- 
ever is necessarily implied in, or is reasonably to 
be inferred from, the allegations is to be taken as 
directly averred.99 In a suit on the bond, brought 
in the name of the state by the party injured, it is 
sufficient to name the person for whose use the suit 
is brought without setting forth the nature of his 
interest.^ A petition disclosing that the bond sued 
on was executed subsequent to the term in which an 
alleged defalcation occurred is demurrable.2 Fail¬ 
ure to show when a default occurred and which of 
several sureties is liable therefor is not, however, 
necessarily fatal to a petition.^ 

'Surplusage in the declaration or petition in an 
action on the clerk’s bond does not render it de- 
murrable.'^ 

Plea or answer. Nui tiel record is not a good 
plea in an action on the bond of a clerk of court, 
although the bond is by law directed to be record- 
ed.5 Defendant may amend his answer so as to set 
up an additional defense to an action against him 
for neglect of duty.® A plea by a surety on a clerk’s 


ggi, N.c.—^Williams v. Hooks, 157 S. 
B. 65, 200 N.C. 419. 

90. Ga.—^Donaldson v. Walker, 132 
S.E. 649, 35 Ga.App. 224. 

Ohio.—Stark Electric R. Co. v. Mc- 
Kean, 17 Ohio N.P.,N.S., 599. 

S.D.—Robinson v. Nelson, 183 N.W, 
874. 44 S.D. 281. 

11 C.J. p 905 note 78. 

Plaintiff’s initial pleading* lield suf¬ 
ficient 

La.—Gus Mayer Co. v. U. S. Fidelity 
& Guaranty Co., 128 So. 63, 13 La. 
App. 642. 

Tenn.—^Marion Trust & Banking Co. 
V. Roberson, 268 S.W. 118, 151 
Tenn. 108. 

91. Ohio.—State v. CafEee, 6 Ohio 
150. 

11 C.J. p 905 note 79. 

Allegations held sufiS-ciently particu- 
lar 

Miss.— Ellsworth v. Busby, 160 So. 

575, 172 Miss. 399. 

11 C.J. p 9-05 note 79 [a]. 

92. Ga.—Georgia Properties Co. v. 
Nisbet, 156 S.E. 298, 42 Ga.App. 
838—^Donaldson v. Walker, 132 S.E. 
649, 35 Ga.App. 224. 

Ohio.—Stark Electrie R. Co. v. Mc- 
Kean, 17 Ohio N.P.,N.S., 699. 

11 C.J. p 90-5 note 80. 

Xn action for negllgence in failure 
to issue summons in error, facts 
must be alleged disclosing material 
error in court below entitling plain- 
tifC to reversal.—Stark Electric R. 
Co. V. McKean, supra. 


93. Miss.—Poyner v. Gilmore, 168 
So. 922, 171 Miss. 859. 

Failure to attach certiftcate to claim 

Miss.—^Poyner v. Gilmore, supra. 

94. IU.—Governor v. Ridgway, 12 
111. 14. 

95. Colo.—^People v. Cobb, 51 P. 523, 
10 Colo.App. 478. 

11 C.J. p 906 note 82. 

Seposit in official capacity sufficient¬ 
ly alleged 

Miss.—U. S. Fidelity & Guaranty Co. 
V. Young, 91 So. 3, 128 Miss. 296, 
on suggestion of error setting 
aside judgment 90 So. 448, 127 
Miss. 725. 

96. 111.—Governor v. Ridgway, 12 
111, 14. 

11 C.J. p 906 note 83. 

97. Del.—State v. Houston, 1 Del. 
230. 

Ohio.—State v. Calfee, 6 Ohio 150. 

98. Ala.—^Wynn v. McCraney, 46 So. 
854, 156 Ala. 630. 

11 C.J.'P 906 note 86 . 

99. Mont.—Silver Bow County v, 
Davies, 107 P. 81, 40 Mont. 418. 

11 C.J. p 906 note 87. 

1 . Ohio.—State v. Caffee, 6 Ohio 150. 

2 . Kan.—State v. Songer, 16 P.2d 
483, 136 Kan. 607. 

3 . Tex.— Mtn& Casualty & Surety 
Co. V. State for Use and Benefit of 
City of Dallas, Civ.App., 86 S.W. 

1 2 d 826, error dismissed. 

126.^ 


Under statute 

Overruling special exceptions to 
municipality’s petition against ali 
sureties on official bonds of district 
court clerk to recover city funds 
misappropriated by clerk on ground 
of lack of showing exactly when 
misappropriation occurred and, there- 
fore, which surety company was li¬ 
able is not error, in view of statute 
permitting such suit if it is difficult 
to determine when default occurred 
and which surety is liable therefor. 
—JEtna Casualty & Surety Co. v. 
State for Use and Benefit of City of 
Dallas, supra. 

Effect of presumption 

In municipality's suit against three 
different sureties on official bonds of 
district court clerk to recover mu- 
nicipal funds deposited with clerk 
and misappropriated by him at un- 
known date, it would be assum ed 
that misappropriation occurred dur- 
ing period covered by first surety 
bond, where balance in clerk's trust 
fund was reduced during that period 
to amount less than amount deposit¬ 
ed by City.—^^tna Casualty & Sure¬ 
ty Co. v. State for Use and Benefit 
of City of Dallas, supra. 

4u Mo,—State v. Gideon, 59 S.W. 99, 
158 Mo. 327. 

11 C.J. p 906 note 89. 

5. Del.—State v. Houston, 1 Del. 
230. 

6 . Ky.—McFarland v. Burton, 12 S. 
W. 336, 89 Ky. 294, 11 Ky.L. 499. 

11 C.J. p 906 note 92. 
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bond in a county^s action thereon that the state 
also had a claim against the clerk which might sup- 
port an action on the identical bond is not a plea 
in bar of the county’s actioni 

Issues, proof, and variance. Under a general de- 
nial in an action on the bond of a clerk of court, 
defendant may offer in evidence any circumstance 
tending to prove that the acts complained of were 
not a breach of the bond as alleged.S 

§ 75 , - Evidence 

The burden of proving his case rests on one sufng a 
clerk of court or his surety, and general rules controi 
the admissibility and sufficiency of the evidence in such 
actions. 

A plaintiff suing a clerk of court or his bondsman 
has the burden of proving his case,^ although where 
the clerk fails to pay on demand moneys coming in- 
to his possession and for which he should account 
there arises a presumption of his conversion of the 
same,^® casting on the clerk the burden of proving 
the contrary,^^ and the burden of proof rests on 
defendant to establish his defenses to the action,^2 
or to show private ownership of a part of the fund 


not accounted for.^^ Where the report of a clerk 
fails to comply with statutory requirements, it will 
not constitute prima facie evidence of the correct- 
ness of the entries therein.i^ After a considerable 
length of time, payment over by the clerk may be 
presumed.is There is no presumption, in an action 
on the clerk’s bond for failure to account for mon- 
ey, that the misappropriation occurred at any par- 
ticular time;^® but circumstantial evidence may be 
admitted to show the time when ^the misappropria¬ 
tion occurred. 

The admissibilityi^ and sufficiencyl^ of the evi¬ 
dence in an action against a clerk of court or his 
surety is governed by the general rules. 

To recover damages for a breach of duty on the 
part of a clerk the delinquency must be established 
by competent evidence,and actual loss resulting 
therefrom must be proved.^i Where the action is 
based on a failure of the clerk to account for 
funds, records in other causes are admissible to 
show the amounts received,22 and entries made by 
the clerk in books kept for that purpose are prima 
facie evidence of the receipt of such money;23 but 


7. Fla.—Fidelity & Deposlt Co. of 
Maryland v. Sholtz for Use of 
Duval County, 168 So. 25, 123 Fla. 
837. 

8 . N.C.—State v. Reynolds, 68 N.C. 
264. 

11 C.J. p 906 note 93. 

9. Okl.—Inter-State Mortgage Trust 
Co. V. Cunningrham, 188 P. 1081, 78 
Okl. 62. 

Freseuce of nazue on taz roll 

Where court directed that the tax¬ 
es be paid out of proceeds of fore- 
closure sale, and the clerk paid the 
taxes and penalty as shown due by 
the treasurer’s tax roll, althougrh 
there was no trial evidence that 
mortffagors’ names appear upon the 
rolls, and evidence that they had not 
been notified as required by Rev.L. 
1910 § 7389, one seeking judgrment 
ag-ainst clerk and his sureties for 
amount of penalty so paid had bur¬ 
den of proving that his name ap- 
peared upon tax rolls chargeable 
with the taxes.—^Inter-State Mort- 
gage Trust Co. v. Cunningham, su¬ 
pra. 

10. N.C.—Pasquotank County v. 
American Surety Co. of New York, 
160 S.E. 176, 201 N.C. 325—Gilmore 
V. Walker, 142 S.E. 579, 195 N.C. 
460, 59 A.L.R. 53. 

11 . N.C.—Gilmore v. Walker, su¬ 
pra. 

12 . Miss.—State v. Wray, 78 So. 360, 
117 Miss. 566. 

11 C.J. p 907 note 7. 

13. Md.—Vansant v. State, 53 A. 
711, 96 Md. 110. 

11 C.J. p 907 note 8 . i 


14. N.C.—Gilmore v. Walker, 142 S. 

B. 579, 195 N.C. 460, 59 A.L.R. 53. 
1 & Tex,—State v. Purcell, 16 Tex. 
305. 

Payment not shown 
Tenn,—State, for Use of Brown, v. 
Fidelity & Deposit Co. of Mary¬ 
land, App., 113 S.W.2d 73. 

IG. Ala.—^McPhillips v. McGrath, 23 
So. 721, 117 Ala, 549. 

11 C.J. p 907 note 3. 

17. S.C.—State v. Causey, 76 S.E. 
707, 93 S.C. 300. 

11 C.J. p 907 note 4. 

18. U.S,—Singletary v. General Mo¬ 
tors Acceptance Corporation, C.C. 
A.Ga., 73 P.2d 453. 

Ala.—Hurst v. Kirby, 105 So. 872, 
213 Ala, 640. 

Cal.—^Armstrong v. Brown, 54 P.2d 
1118, 12 Cal,App.2d 22. 

Stipolation and circumstances snr- 
ronnding same 

Cal.—^Armstrong v. Brown, supra. 
Evidence as to threat 
Cal.—^Armstrong v. Brown, supra. 
Report of state examiner: variant 
items 

Ala.—Hurst v. Kirby, 105 So. 872, 
213 Ala, 640. 

19. Ala.—Hurst v. Kirby, 105 So. 
872, 213 Ala. 640. 

Mo.—State ex rei. Ridge v. Shoe- 
maker, 212 S.W. 1, 278 S.W. 138. 
Plaintiff ez-sheriff»s right to fees 
Ala.—Hurst v. Kirby, 105 So. 872, 213 
Ala. 640. 

Receipt of interest 
Mo.—State ex rei. Ridge v. Shoemak- 
er, 212 S.W. 1 , 278 Mo, 138. 
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20 . Cal.—^Armstrong v. Brown, 64 P. 
2d 1118, 12 Cal.App.2d 22. 

11 C.J. p 906 note 95. 

Evidence held sufficient to show de.« 
linquency 

La.—Gus Mayer Co. v. U. S. Fidelity 
& Guaranty Co., 128 So. 63, 13 La. 
App. 642. 

Evidence held insnfflcient to show 
absence of delinquency 
Ky.—Commonwealth v. Polk, 75 S.W. 
2d 761, 256 Ky. 100. 

Evidence supporting judgment for 
defendant 

Cal.—^Armstrong v. Brown, 54 P.2d 
1118, 12 Cal.App.2d 22. 

21 . U.S.—Kinney v. U. S. Fidelity & ' 
Guaranty Co., C.C.Pa., 182 P. 1005, 
affirmed 186 F. 477, 108 C.C.A, 455, 
and affirmed 32 S.Ct. 101, 222 U.S. 
283, 56 L.Ed. 200. 

11 C.J. p 906 note 96. 

Sufficient showlng of injury 
U.S.—Singletary v. General Motors 
Acceptance Corporation, C.C.A.Ga., 

73 F.2d 453. 

11 C.J. p 906 note 96 [b]. 

22 . Colo.—McCune v. People, 46 P.. 
1083, 8 Colo.App. 430. 

N.C.—State v. Smith, 95 N.C, 396. 
S.C.—State V. Lake, 8 S.E. 322, 30 .S.. 
C. 43. 

11 C.J. p 907 note 97. 

23. Colo.—Cooper v. People, 63 P. 
314, 28 Colo. 87. 

Mich.—People v. Treadway, 17 Mich. 
480. 

Mo,—State v. Thornton, 8 Mo.App» 
571. 

11 C.J. p 907 note 98. 
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such evidence may be rebutted by proof that no 
such payments were in fact made.24 Evidence that 
the clerk had on deposit in bank, to his credit offi- 
cially, money in excess of the amount claimed to 
have been embezzled, is rightly excluded.25 A 
judgment rendered on an application to retax costs 
is prima facie evidence of liability on the part of 
the clerk and his sureties for the original wrongful 
taxation, but it is only prima facie evidence.26 

The fact of a jury trial, in an action on the clerk^s 
bond involving jury fees, must be shown by the 
best evidence of which the nature of the case ad- 
mits.27 

§ 76. -Trial, Judgment, and Review 

a. Trial 

b. Judgment 

a. Trial 

Questions of fact arising in an actfon against a cferk 
or his surety are for the jury on confllcting evidence, and 
the genera! rufes controi as to dismissal and nonsuit 
and the verdict and findings in such an action. 

Where an action on the derk^s official bond is 
tried before a jury, questions of fact are to be de- 
termined by the jury;28 but where the trial is not 
before a jury, it is competent for the court to as- 
certain ali the facts and determine the amount 
due.2^ 

According to the evidence received in the partic- 
ular case, it has been held that the trial court prop- 
erly refused to direct a verdict for plaintiff,^® or 
erred in granting a nonsuit.^^ 

The verdict in an action against a clerk of court 
or his sureties should either be general or, if spe- 
cial, should find all the facts on which the liability 
of defendants depends.32 However, a verdict prop- 

24. Mo.—^Newton Burial Park v. Da- 
vis, App.. 78 S.W.2d 150. 

11 C.J. p 907 note 99. 

Unpaid check 

Mo.—Newton Burial Park v. Davis, 
supra. 

25. lowa.—Ida County v. Woods, 44 
N.W. 247, 79 lowa 148. 

11 C.J. p 907 note 1. 

26. Mo.—State v. Hollenbeck, 68 Mo. 

App. 306. 

11 C.J. p 907 note 6 . 

27. Mich.—People v. Treadway, 17 
Mich. 480. 

11 C.J. p 907 note 9. 

26. Miss.—State v. Wray, 78 So. 

360, 117 Miss. 566. 

N.Y.—Cole V. Vincent, 242 N.Y.S. 

644, 229 App.Div. 620. 

11 C.J. p 907 note 12. 
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erly given for the penalty of the bond will not be 
vitiated by additional findings for the parties in- 
jured by the default, as such findings may be re- 
jected as surplusage.23 

b. Judgment 

Under the general rules which govern judgments, In 
actions against a clerk of court and his surety a judg¬ 
ment on the bond may properly be rendered for the pen¬ 
alty with execution for the assessed damages. 

In an action on a clerk’s bond, judgment is prop¬ 
erly rendered for the penalty with execution for the 
assessed damages,and in some States a judgment 
for the penalty stands for the benefit of all parties 
who may show that they have been injured.25 The 
judgment may go against any number of the de¬ 
fendants warranted by the testimony.26 

§ 77. - Damages 

The measure of a plaintiff's recovery for default of 
a clerk of court Is ordinarlly the actual loss suffered, al- 
though in a proper case nominal damages may be award- 
ed. 

The amount of damages which may be recovered 
is measured by the actual loss resulting to plaintiff 
by reason of the clerk's breach of duty,^'^ although 
in a proper case plaintiff may be entitled to at 
least nominal damages irrespective of the actual 
loss.28 Where the clerk admits that he has con- 
verted an uncertain amount which is obviously a 
certain amount or more, a recovery for the cer- 
tain amount is justified.29 

It has been held that one securing judgment 
against the surety on a clerk’s bond 'for the full’ 
amount of his demand need not prorate with those 
who have not even filed suit to recover on the 
bond, although the penalty of the bond is less than 
the total amount of claims.^® 

34. Mo.—state v. Hollenbeck, 68: 
Mo.App. 366. 

35. S.C.—Strain v. Babb, 9 S.E. 271, 
30 S.C. 342, 14 Am.S.R. 905—State 
v. Moses, 18 S.C. 366. 

33. Neb.—Ryan v. State Bank, 7 N*. 
W. 276, 10 Neb. 524. 

37. Ky.—^Pryor v. Commonwealth, 4 
Ky.Op. 180. 

11 C.J. p 907 note 23. 

38. Ga.—Hali v. Kiinsey, 173 S.E. 
437, 48 Ga.App. 605. 

Pailure to attach papers to petitiou. 
Ga.—Hali v. Kimsey, supra, 

U.S.—tJ. S. v. Mason, D.C.Iowa, 
211 F. 233, affirmed 219 F. 547, 135 
C.C.A. 315. 

11 C.J. P 908 note 24. 

40. Idaho.—Power County v. Fidel- 
ity & Deposit Co. of Maryland, 26(1< 
F. 152, 44 Idaho 609. 


I Clerk’s negligence as contribnting to 
damage 

N.Y.—Cole v. Vincent, 242 N.Y.S. 644, 
229 App.Div. 520. 

Implied contract to pay for printing 
notices 

,Ark.—Eddins v. Williams, 255 S.W. 
868 , 161 Ark. 226. 

29. Mo.—State v. 0’Gorman, 75 Mo. 
370. 

11 C.J. p 907 note 13. 

30. Pa,—Com. v. Cruikshank, 96 A. 
825, 251 Pa. 390. 

31. Ga.—^Neal-Blun Co. v. Rogers, 
82 S.E. 280, 141 Ga. 808. 

11 C.J. p 907 note 15. 

32. N.C.—State Bank v. Davenport, 
19 N.C. 45. 

11 C.J. p 907 note 16. 

33 . S.C.—State v. Moses, 18 S.C. 
366. 
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§ 78. Actions for Penalties 

Actions for penalties are maintainable against a clerk 
of court although usually not against his surety. The 
complaint must contain averments duly bringing the case 
Afithin the statute. 

Penalties are usually recoverable in an action 
against the clerk personally, as his sureties are not 
liable therefor,^! but the right to sue on the bond 
for the actual damages sustained by reason of the 
clerk^s delinquency is not taken away by a statute 
providing a penalty for the same act,^^ ^or is the 
right of action for the penalty taken away be- 
cause the same act is also made a crime. The rem¬ 
edies are cumulative.'^^ 

Under some sta tutes it is no defense to the ac¬ 
tion to recover the penalty, that the officer acted 
honestly and in good faith;^^ or that he was not 
able to do the work of his office in the manner and 
within the time required by law;45 or that he has 
accounted for the money iri question, where he has 
not also paid it over but in some cases the clerk 
may defend by showing that he used due diligence 
to get a commissioner of the revenue to compare 
his account with the books in his office and to cer- 
tify thereon as the law requires, and was prevented 
by the default of such commissioner from obtaining 
a quietus.^7 it is not a defense to an action to re¬ 
cover a penalty for failure to transmit a transcript 
that an arbitration was pending and contemplated 
by the parties, and on account thereof the clerk 
withheld the transcript,^^ unless the attorney for 


one of the parties requested the clerk to withhold 
the transmission of the transcript, pending the set- 
tlement of a proposition to arbitrate.'^^ 

The declaration, petition, or complaint in an ac¬ 
tion to recover the penalty must set forth every 
fact necessary to show that the case is within the 
statute,and specifically comply with statutory 
requirements,5i but it need not aver loss or dam- 

age.^2 

What law governs. Statutes in force at the time 
when the right accrued control as to penalties.^^ 

§ 79. Criminal Responsibility 

Clerks of court may be held criminally responsible for 
acts or omissions in violation of specific statutory pro- 
visions or for other derelictions in officiai duty made crim¬ 
ina! offenses by general statutes. 

In some jurisdictions clerks of court are, by stat¬ 
ute, made criminally liable for certain acts and 
omissions,54 such as a failure to report receipts of 
money,^^ taking and collecting illegal fees,^® or a 
failure to pay over fees and other public moneys as 
required by law.^^ Sometimes the code or statu¬ 
tory provisions of the state make it a misdemeanor 
for a clerk to fail to perform any duty imposed 
on him, for the failure to perform which no other 
penalty is provided;^^ but a clerk being a mere 
ministerial officer cannot be held criminally re¬ 
sponsible for obeying the orders of the court, even 
though the court has no authority to make such or- 
ders.^^ 


41. Ala.—^Brooks v. Governor, 17 
Ala. 806. 

11 C.J. p 908 note 30. 

42. Miss.—State v. Baker, 47 Miss. 

88 . 

4a Tenn.—^Plyley v. AUison, 82 S. 
W. 476, 113 Tenn. 500. 

44. Neb.—Cobbey v. Burks, 8 N.W. 
386, 11 Neb. 157, 38 Am.R. 364. 

Tenn.—Plyley v. AUison, 82 S.W. 

475, 113 Tenn. 500. 

11 C.J. p 909 note 33. 

45. Mo.—Randol V. Garoutte, 78 
Mo.App. 609. 

11 C.J. p 909 note 34. 

4G. Va. — Steptoe v. Auditor, 3 
Rand. 221, 24 Va. 221. 

47. Va. — Auditor v. Nicholas, 2 
Munf. 31, 16 Va. 31. 

48. Mo.—Higrbee v. Spangler, 104 S. 
W. 1143, 127 Mo.App. 220, explain- 
ing Llewellyn v. Spangrler, 88 S.W. 
1021, 109 Mo.App. 396. 

49- Mo.—^Llewellyn v. Spangler, su¬ 
pra. 

11 C.J. p <909 note 38- 


50. Tex.—Cross v. Wilson, Civ.App., 
33 S.W.2d 575. 

11 C.J. p 909 note 39. 

AUegration. as to form of transcript 
Tex.—Cross v. Wilson, supra. 

51. Tex.—Cross v. Wilson, supra, 
Specinc allegations 

Tex,—Cross v. • Wilson, supra, 

52. Mo.—^Randol v. Garoutte, 78 
Mo.A. 609. 

11 C.J. p 909 note 40. 

33. Tenn.—State, for Use of Brown, 
V. Fidelity & Deposit Co. of Mary- 
land, App., 113 S.W.2d 73. 

54. Mo.—State v. Dishman, 68 S.W 
2d 797, 334 Mo. 874. 

N.Y.—People v. Jameison, 183 N.E. 
203, 260 N.Y. 134. 

Tex.—Graham v. State, 57 S.W.2d 
860, 123 Tex.Cr. 121. 

11 C.J. p 909 note 43. 

G-ivingr false certiflcate 
Tex.—Graham v. State, supra. 

65. Mo.—State v. 0’Gorman, 68 Mo. 
179. 

Tenn.—State v. Jones, 2 Lea 716. 

11 C.J. p 909 note 44. 
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Correct keeping of acconnts suffi- 
ciently shown 

Mo.—State v. Dishman, 68 S.W.2d 
797, 334 Mo. 874. 

56. Ind.—State v. Williams, 77 N. 
E. 1137, 39 Ind.App. 376. 

Tenn.—Plyley /. AUison, 82 S.W 
475, 113 Tenn. 500. 

11 C.J. p 909 note 45. 

57. Mo.—State v. Dishman, 68 S.W*. 
2d 797, 334 Mo. 874. 

11 C.J. p 909 note 46. 

Clerk as within statute 
Mo.—State v. Dishman, supra. 
**Fines” as not within statute 
Mo.—State v. Dishman, supra. 

Invokiugr wrongr statute 
Clerk of court, if guilty of offense 
in nature of conversion of money re- 
ceived in payment of fines, should 
have been prosecuted under statute 
relating to conversion of public 
money.—State v. Dishman, supra. 

58- Ala.—Chapmasn v. State, 73 Ala. 

20 . 

11 C.J. p 909 note 47. 

59. Mo.—State v. Bowen, 41 Mo. 217 
—^State V. Hixon, 41 Mo. 210. 
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Motive. It has been held that if defendant’s acts 
or omissions are intentional his motives are imma- 
terial.®^ 

Whaf law governs, Specific provisions of a fees 
and salaries act have been held to govern a. prose- 
cution of a clerk of court for failing and refusing 
to pay into the county treasury fees charged and 
collected as costs where the penal law expressly 
provides that wherever specific provisions exist 
making a particular act criminal such specific stat- 
utes shall control as against the general penal 
law.«i 

§ 80. - Indictment 

Indictments of clerkp of court for breach of officiai 
duty shouid comply with the general rules, and show an 
offense within the contemplation of the statute invoked. 

It is necessary and sufficient that the allegations 
of the indictment show an offense within the con¬ 
templation of the statute, and in the notes below 
will be found references to cases wherein partic¬ 
ular indictments were held sufficient or insuffi- 
cient.®2 Where certain cases are excepted from the 
operation of the act the indictment need not show 
that the case is not one of those excepted.^^ 

Where the clerk is charged with collecting and 
failing to pay over money belonging to the county, 


§ 85 

the proof must show that the collection was made 
in money or its equivalent but there is no vari- 
ance where the proof shows a reception of checks 
and drafts and a conversion thereof into money.®^ 

§ 81. - Evidence 

The customary presumption of innocence and require- 
ment that guiit be proved beyond a reasonable doubt ap- 
ply In a prosecution of a clerk of court. 

The general rules that defendant is presumed in- 
nocent^of the offense charged against him, and that 
the state must prove his guiit beyond a reasonable 
doubt, apply to trials on indictments against clerks 
of courts.®^ 

Under the general rules the evidence in particu¬ 
lar cases has been held sufficient to support a con- 
viction for refusal to pay over funds to a succes- 
sor,S7 or for the giving of a false certificate.®^ 

§ 82. -Trial, Sentence, and Punishm-ent 

The court shouid charge the jury respecting the cir- 
cumstances under which a clerk of court may be convict- 
ed of the offense for which he is indicted. 

The court shouid clearly state in charging the 
jury the circumstances under which defendant may 
be convicted.^^ 


V. DEPUTIES AND ASSISTANTS 


§ 83. Nature and Distinctions 

Deputy clerks of court are sometimes regarded as 
mere agents of the clerk, and sometimes regarded as 
officers of the court, in accordance with varying statu- 
tory provisions. 

As a general rule a deputy clerk of court is re¬ 
garded as merely an agent of his principal, because 
he usually acts in his principales name, and the Prin¬ 
cipal is answerable for his misconduct ;70 but in 
some jurisdictions a deputy is recognized as an offi- 
cer, and is not merely the private agent of his prin- 


cipal.*'^^ Deputy clerks are in such jurisdictions re¬ 
garded as officers. of the court, ^^d may be state 
officers,73 although it has been held that they are 
not state officers within the meaning of constitution- 
al provisions regulating civil service.74^ The posi- 
tion of chief deputy is a public office.75 A deputy 
county clerk may be an ex officio clerk of another 

court.76 

A deputy clerk must be distinguished from a mere 

assistant.77 


eo. lowa.—state v. Hanlln, 110 N. 

W. 162, 134 lowa 493. 

Tenn.—State v. Jones, 2 Lea 716. 

11 C.J. p 910 note 49. 
ei. Okl.—^McDaniel v. Brawn, 181 
P. 156, 16 Okl.Cr. 149. 

62. U.S.—U. S. V. Dodge, D.C.Fla., 
251 P. 742. 

Tex.—Graham v. State, 67 S.W.2d 
850, 123 Tex.Cr. 121. 

11 C.J. p 910 note 61. 

Chargre as to false entries 
U.S.—^U. S. V. Dodge,' D.C.Fla., 251 
F. 742. 

ralse certiflcate 

Tex.—Graham v. State, 57 S.W.2d 
850, 123 Tex.Cr. 121. 

63. Mo.—State v. 0 ’Gorman, 68 Mo. 
179. 


64. Ala.—^Tucker v. State, 16 Ala. 
670. ^ 

11 C.J. P 910 note 53. 

65. Colo.—Adams v. People, 55 P. 
806, 25 Colo. 532. 

68 . Mo.—State v. Wilson, 108 S.W. 

1086, 130 Mo.App. 151. 

11 C.J. p 910 note 57. 

67. 111.—People v. Rasmussen, 169 
N.E. 360, 328 111. 332. 

68 . Tex.—Graham v. State, 67 S.W. 
2d 850, 123 Tex.Cr. 121. 

66 . lowa.—State- v. Hanlin, 110 N. 
W. 162, 134 lowa 493. 

11 C.J. p 910 note 68 . 

70. 111. —People V. San Filippo, 255 
I11.APP. 554. 

11 C.J. p 910 note 6 L 
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71. Or.—^Willamette Falis Canal, 
etc., Co. V. Gordon, 6 Or. 175. 

11 C.J. p 910 note 62. 

'72. Colo.—People v. Luxford, 207 
P. 477, 71 Colo. 442. 

73. N.Y.~01msted v. Meahl, 114 
N.E. 393, 219 N.T. 270, afflrming 
Wilcox V. Meahl, 160 N.Y.S. 708, 
172 App.Div. 263. 

74. Colo.—^People v. Luxford, 207 P. 
477, 71 Colo. 442. 

75. Leu—State v. Smith, 96 So. 127, 
163 La. 577. 

76. Cal.—^People v. Ramirez, 297 P. 
51, 112 Cal.App. 607. 

77. Ky.—^Bllison v. Stevenson, 6 T. 
B.Mon. 271. 

11 C.J. p 910 note 63. 
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Creation of office. In the absence of some spe- 
cial charter provision or legislative enactment, the 
office of deputy clerk in a municipal Corporation 
court shouid be created only by ordinance.*^^ 

§ 84. Appointment 

Generally speaking, deputy or assistant clerks of 
court may be appointed by the clerk subject, in some ju-> 
risdictions, to approval of other officers or boards, and 
appointment shouid be made in a form complying with 
any appiicable statutory provisions. 

By Statute in many jurisdictions authority is ex- 
pressly conferred on clerks to appoint deputies,*^^ 
or assistants,^<^ subject, in some jurisdictions, to the 
determination of another officer or board as to the 
necessity of the appointment or the number of dep- 
uties to be appointed.^i Deputies may not be ap¬ 
pointed pursuanf to statutes inapplicable to the par- 
ticular court to which appointment is purported to 
be made,S 2 although it seems the power of appoint- 
ing a deputy exists independently of any statutory 
authority but in order to make a valid appoint¬ 
ment the clerk must himself have power to exercise 
the functions of his office.^^ In some jurisdictions, 
or at least as to some courts in a few jurisdictions, 
the power of appointing deputy clerks is vested in 
the judge of the court in which he is to act.^^ It 
will be presumed that the laws of another state au- 
thorize the appointment of a deputy clerk. 

Constitutional provisions to the effect that a 
county clerk shall be clerk of a particular court 
within the county are not violated by statutes-au- 


thorizing the justices of such courts to appoint per- 
sons to perform clerical duties connected with the 
court, and the county clerk may be reasonably con- 
trolled as to the number, compensation and manner 
of appointment of his deputies.^*^ 

Sufficiency of appointment. Whatever constitu¬ 
tional or statutory provisions exist relative to the 
method to be pursued by the clerk in appointing or 
engaging deputies or assistants must be followed.^^ 
It seems that, in the absence of any statutory inhi- 
bition,S9 an oral appointment is sufficient,^^ espe- 
cially with regard to the performance of an act by 
a third person, in the presence and under the direc- 
tion of the clerk, for such an act is in fact that of 
the clerk himself.^^ It will be presumed, nothing 
appearing to the contrary, that a person acting as 
deputy clerk was duly appointed and qualified;^^ 
and the court may take judicial noti ce of the clerk^s 
legally appointed deputies, their names and signa- 
tures, or, if the written authority issued by a Prin¬ 
cipal to his deputy has been lost, oral evidence may 
be admitted to pro ve the appointment.® 3 The regu- 
larity of the appointment of deputy clerk of court 
cannot be collaterally attacked.®^ 

Number appointed. Under statutes creating the 
office of deputy clerk, to be appointed by the clerk, 
with full power to transact all business of such 
clerk, it has been held that the power to appoint is 
not limited to one, but as many deputies may be ap¬ 
pointed as are necessary,®^ although in another ju- 


78. Tex.—Holcombe v. Grota, 102 S. 
W.2d 1041, 110 A.L.R. 234. revers- 
inff Grota v. Holcombe, Civ.App., 
97 S.W.2d 301. 

79. Ala.—Joseph v. Cawthorn, 74 
Ala. 411. 

11 C.J. p 910 note 64. 

Aetion as coimty officer 
It has been held that in appoint¬ 
ing: deputies the county clerk is act¬ 
ing: as a county and not as a state 
officer.—Olmsted v. Meahl, 114 N.E. 
393, 219 N.Y. 270, affirming Wilcox 
V. Meahl, 160 N.T.S. 708, 172 App. 
Div. 263. 

SO. Mass.—Commonwealth v. Weth- 
erbee, 26 N.E. 414, 153 Mass. 159. 

81. Ind.—Porter v. State ex rei. 

Hays, 196 N.E. 238, 208 Ind. 410. 
Mo.—State ex rei. Hili v. Thatcher, 
94 S.W.2d 1053, 230 Mo.App. 1125. 
Neb.—Ford v. Boyd County, 197 N. 

W. 953, 111 Neb. 834. 

Tenn.—State v. Bond, 8 S.W.2d 367, 
157 Tenn. 326. 

11 C.J. p 911 note 66. 

B2. Ala.—State v. Stone, 73 So. 330, 
197 Ala. 662. 

Approval of county court 
Approval of appointment of dep-J 


uties and assistants of clerk of Cir¬ 
cuit court held to lie with county 
court, notwithstanding statute pro- 
hibiting county court from revising 
estimates of expenditures submitted 
by Circuit court and Circuit clerk.— 
State ex rei. Hili v. Thatcher, 94 S. 
W.2d 1053, 230 Mo.App. 1125. 

83. Ga.—Tietjen v. Merchants' Nat. 
Bank, 43 S.E. 730, 117 Ga. 501. 

Mo.—Small v. Field, 14 S.W. 815, 102 
Mo. 104. 

11 C.J. p 911 note 67. 

84. W.Va.—^Herring v. Lee, 22 W. 
Va. 661. 

11 C.J. p 911 note 68. 

85. Ky.—Greenleaf v. Woods, 96 S. 
W. 458, 123 Ky. 306, 29 Ky.L. 723. 

N.Y.—People v. Unger, 108 N.Y.S. 

373, 123 App.Div. 310. 

11 C.J. p 911 note 69. 

86 . 111.—^Hope V. Sawyer, 14 111. 254. 

87. N.Y.—^Devoy v. Craig, 131 N.E. 
884, 231 N.Y. 186, affirming 187 N 
Y.S. 478, 196 App.Div. 567. 

88 . N.Y.—^People v. Sutherland, 100 
N.E. 440, 207 N.Y. 22, reversing 
132 N.Y.S. 588, 147 App.Div. 668— 
Olmstted V. Meahl, 158 N.Y.S. 1029. 

89. N.C.—Suddereth v, Smyth, 35 
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N.C. 452—Shepherd v. Lane, 13 N. 
C. 148. 

11 C.J. p 911 note 72. 

90. Ala.—Lucas v. Belcher, 103 So. 
909, 20 Ala.App. 507, certiorari de- 
nied Ex parte Lucas, 103 So. 912, 
212 Ala. 597. 

11 C.J. p 911 note 73. 

91. Ala.—McMahan v. Colclough, 2 
Ala. 68. 

Miss.—Jackson v. State, 55 Miss. 
530—Gamble v. Trahen, 4 Miss 
32. 

92. Ala.—Southern R. Co. v. Hund- 
ley, 44 So. 195, 151 Ala. 378. 

Colo.—Nesbit v. People, 36 P. 221, 
19 Colo. 441. 

111.—Hague V. Porter, 45 111. 318. 

11 C.J. p 911 note 75. 

9a U.S.—Wright v. U. S., Tex., 15 
S.Ct. 819, 158 U.S. 232, 39 L.Ed. 
963. 

Tex.—Cabell v. Holloway, 31 S.W. 
201, 10 Tex.Civ.App. 307. 

94. Neb.—^Haskell v. Dutton, 91 N. 
W. 395, 65 Neb. 274. 

11 C.J. p 911 note 78. 

95. Ala.—Brandon v. State, 173 So. 
238, answers to certifled auestion 
conformed to (App.) 173 So. 240, 
reversed 173 So. 251, 233 Ala. 20, 
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risdiction it has been held that the clerk may ap- 
point only one deputy.^® 

§ 85. — De Facto Deputies 

One !n fact acting as a deputy clerk of court but 
under an irregularity of appointment or qualificatlon is 
ordinarlly regarded as a de facto clerk whose acts are 
valid. 

A person claiming to be a deputy clerk by virtue 
of an appointment, and recognized as such by the 
public, is at least a de facto deputy; and his acts 
are valid notwithstanding some defect or irregulari¬ 
ty in his appointment or qualification.®^ ^ 
been held that a regularly appointed deputy clerk 
who remained in office after his term expired un¬ 
der an irregular oral appointment for the second 
term of the clerk is a de facto deputy clerk of 
court,although it has been held that one who 
has been deputy county clerk during the first term 
of the clerk, and who continues to act without re- 
appointment during his second term, is not a de fac¬ 
to officer.^^ 

§ 86. Eligibility and Qualification 

The matter of eligibility and qualification of deputy 
clerks of court is ordinarlly governed by appllcable statu- 
tory or cons+ltutional provislons, and In the absence of 
positive prohibition one may be a deputy clerk although 
not a voter. 

The legislature may within its reasonable power 
of regulation prescribe qualifications for persons 
to be employed as deputy clerks of court.^ 

Eligibility. In the absence of any statutory or 
constitutional provision to the contrary, the office 


§ 87 

or position of deputy clerk may be held by one who 
is not a qualified voter,^ such as a minor^ or a 
woman,^ and, under constitutional provisions en- 
abling women to vote, a woman may act as a dep¬ 
uty clerk of court.5 Where a minor is ineligible, 
his acts may nevertheless be valid as those of a de 
facto officer if he is recognized by the public as a 
deputy.^ 

Qualification. Provision is usually made by stat¬ 
ute for the qualification of deputy clerks, as by tak- 
ing the prescribed oath and giving bond.^ A deputy 
who fails to qualify as the statute requires has no 
power to perform any of the duties of the office,^ 
although the validity of his acts may be upheld as 
a de facto deputy, as shown in § 85. In some ju- 
risdictions, the clerk may require a bond from his 
deputy to indemni fy himself in case he is held liable 
for his acts or omissions. If the clerk fails to de- 
mand such a bond, he cannot complain of the en- 
forcement of his statutory liability for the malfea- 
sance of his deputy.^ 

§ 87. Term of Office 

The term df a deputy clerk of court^s office is siich 
as may be prescribed by law, or in the absence of statu¬ 
tory or constitutional regulation he may hold for the 
perlod of good behavior and during the term of office of 
the appointing power. 

If a statute providing for the appointment of 
deputy or assistant clerks of court fails to define 
the period for which they shall hold office, they 
hold only during good behavior and sometimes 
it is expressly provided that they shall hold at the 
pleasure of the appointing power.While, under 


certiorari denied 173 So. 253, 233 
Ala. 600. 

96. Wis.—State v. Olin, 23 Wis. 309, 

97. Ala,—-Lucas v. Belcher, 103 So. 
909, 20 Ala.App. 607, certiorari de¬ 
nied Ex parte Lucas, 103 So. 912, 
212 Ala. 597. 

Ark.—Stafford v. First Nat Bank, 34 

S.W.2d 759, 182 Ark. 1169. 

Miss.—State v. Boykin, 75 So. 378, 
114 Mi-ss. 527. , 

S.C.—King V, Belcher, 9 S.B. 359, 30 
S.C. 381. 

11 C.J. p 911 note 79. 

Oral appointment and failnre to take 
ofilcial oath 

Acts of a deputy clerk, appointed 
orally by the Circuit clerk without 
exacting oath of office or bond, were 
acts of a de facto deputy clerk, and 
as to the public and third persons 
had the same force and eflfect as the 
acts of the Circuit clerk would have 
had.—Lucas v. Belcher, 103 So. 909, 
20 Ala.App. 607, certiorari denied Ex 
parte Lucas, 103 So. 912, 212 Ala. 
597. 


98 i Ky.—Allen v. Maynard, 260 S. 
W. 2, 202 Ky. 477. 

Validity of acts 

One who was regularly appointed 
deputy during one officiai term of 
the Circuit court clerk, and remained 
in possession and control of the of¬ 
fice during a second officiai term of 
such clerk only under a parol ap¬ 
pointment, and not by an order of 
court, was a deputy Circuit court 
clerk de facto for the second term, 
and as such could validly receive 
and file papers necessary to the tak- 
ing of an appeal from the county 
court, and could accept an appeal 
hond and issue supersedeas and 
summons required on the appeal.— 
Allen V. Maynard, supra. 

99. Ky.—Smith v. Cansler, 83 Ky. 
367. 

11 C.J. p 911 note 80. * 

1. 111.—People V. Brady, 114 N.B. 
25, 275 111. 261. 

2 . Tex.—Delaney v. State, 90 S.W. 
642, 48 T 6 X.Cr. 694. 
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3. Ky.—Talbott v. Hooser, 12 Bush 
408. 

Tex.—Harkreader v. State, 33 S.W. 
117, 35 Tex.Cr. 243, 60 Am.S.H. 40. 

4. Colo.—Jeffries v. Harrington, 17 
P. 505, 11 Colo. 191. 

11 C.J. p 911 note 83. 

5. N.C.—Preston v. Roberts, 110 S. 
B. 586, 183 N.C. 62. 

6 . Miss.—^Wimberly v. Boland, 16 
So. 905, 72 Miss. 241. 

7. Ky.—Greenleaf v. Woods, 96 S. 
W. 468, 123 Ky. 306, 29 Ky.L. 723. 

11 C.J. p 912 note 89. 
a Ind.—Muir v. State, 8 Blackf. 
. 154. 

Tenn. — Atkinson v. Micheaux, 1 
Humphr. 312. 

11 C.J, p 912 note 90. 

9. Mont;—Silver Bow County v. Da- 
vies, 107 P. 81, 40 Mont. 418. 

10. Mo.—^Horstman v. Adamson, 74 
S.W. 398, 101 Mo.App. 119. 

11 . N.T.—Hartwell v. Riley, 62 N. 
. Y.S. 317, 47 App.Div. 154. 
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some statutes, an assistant clerk of a particular 
court holds over until his successor is appointed,!^ 
the term of a clerk to a justice expires with that 
of the justice making the appointment,l3 the ap- 
pointment of a “successor’^ to fili a vacancy creat- 
ed by. resignation has been held valid for the un- 
expired term of office only,!^ and where there is 
no such office as that of assistant clerk of a partic¬ 
ular court, a person referred to as an assistant clerk 
does not succeed to that office when it is created 
for the first time on the consolidation of that court 
with another one.i^ Where the clerk is a consti- 
tutional officer, a statute providing for the appoint- 
ment of a deputy for a term extending beyond that 
of an incumbent clerk is unconstitutional as depriv- 
ing the incoming clerk of part of his office, name- 
ly, the power of the appointment of, and the control 
over, his deputies.^® 

§ 88. Resignation, Suspension, and Removal 

A deputy or assistant clerk of court may be removed 
for cause, and In the absence of contrary provision of 
law may be remoyed without cause at the pleasure of the 
appointlng authority. 

The right to remove a deputy or assistant clerk 
of court belongs to the appointing official as a nec- 
essary incident to his power to appoint,^^ and it 
has been held that deputy clerks of court are not 
within the protection of constitutional or statutory 
provisions precluding removal without cause.^® 
However, under civil Service laws, the chief clerk. 
of the law department in a clerk^s office is entitled 


to notice and an opportunity to explain before he 
can be dismissed.^^ A deputy clerk of court may 
be removed for cause.2® It has been held that an 
act passed after appointment of a deputy clerk of 
court will not authorize his removal for grounds 
other than those specified in the statute in force 
when he was appointed, although on a reorganiza- 
tion of the courts effected by such subsequent stat¬ 
ute, the power of removal is not confined to the offi¬ 
cer formerly holding such power.21 

§ 89. Compensation 

Deputy and assistant clerks of court are ordlnarily 
entitled under express or implled statutory authorizatlon 
to compensation which may be recovered In appropriate 
proceedings. 

Ordinarily, provision is made by statute for the 
compensation of deputy clerks^^ and assistants,23 
and compensation 'may not be recovered under i 
statute inapplicable to the deputy clerk seeking the 
same,24 although, even in the absence of an express 
provision for compensation, a statute authorizing 
the appointment of a deputy will also carry the 
power to provide for his compensation.^® Under 
applicable statutes it has been held that the fixing 
of compensation of deputy and assistant clerks of 
a Circuit court lies with the county court notwith- 
standing general provisions of a budget law forbid- 
ding the county court to revise estimates of ex- 
penditures duly made by the Circuit court and its 
clerk,2® or that concurrent action is essential in fix¬ 
ing the compensation of deputy and assistant clerks 
of court.27 In fixing the salary of a deputy or as- 


12. N.Y,—-People v. Unger, 108 N. 
T.S. 373, 123 App.Div. 310. 

11 C.J. p 912 note 94. 

13. N.Y. — People v. Prendergast, 
150 N.Y.S. 329, 165 App.Div. 186, 
afflrmed 108 N.E. 1105, 214 N.Y. 
664. 

11 C.J. p 912 note 95. 

14. N.Y.—People ex rei, Domschke 
V. Messenger, 192 N.Y.S. 734, 200 
App.Div. 418, aflirmed 135 N.E. 
971, 233 N.Y. 687. 

15. N.Y.—^People v. Van Wart, 55 
N.Y.S. 522, 36 App.Div. 518, afflrm- 
ing 55 N.Y.S. 68, 25 Misc. 215, and 
affirmed 53 N.E. 1130, 158 N.Y. 
720. 

16. N.Y.—People v. Rafferty, 102 N. 
E. 582, 208 N.Y. 451. 

11 C.J. p 912 note 97. 

17. Mo.—Horstman v. Adamson, 74 
S.W. 398, 101 Mo.App. 119. 

Pa.—Seltzer v. Pertig, 85 A. 869, 237 
Pa. 514. 

11 C.J. p 912 note 98. 

18. Colo.—People v, Luxford, 207 P. 
477, 71 Colo. 442. 

N.Y.—Meahl v. Ordway, 162 N.Y.S. 
57^, 98 Misc. 394. 


EzemptioiL not shown 
That in a county several parts of 
the supreme court are held, and to 
each a special deputy clerk is as- 
signed, does not make them exempt, 
under Civ.Serv.L. § 13 subd 3, ex- 
empting one deputy clerk of each 
court.—Meahl v. Ordway, 162 N.Y.S. 
576, 98 Misc. 394. 

19. N.Y.—In re Donnelly, 137 N.Y. 
S. 789. affirming 135 N.Y.S. 1108, 
151 App.Div. 893. 

20. N.Y.—^Toney v. Hughes, 261 N. 
Y.S. 10, 237 App.Div. 347, reargu- 
ment denied In re Toney, 261 N. 
Y.S. 965, 237 App.Div. 875. 

Attack on. justice 

N.Y.—Toney v. Hughes, supra. 

21 . Mich.—Beck v. Keidan, 183 N. 
W. 742, 215 Mich. 13. 

22 . Mo. — Whalen v. Buchanan 
County, 111 S.W.2d 177. 

Okl.—Board of Com’rs of Mcintosh 
County V. Kirby, 49 P.2d 746, 174 
Okl. 20. 

11 C.J. p 912 note 1. 

Duty to provide for salary 
Phrase “by and with- the consent 
and approval of the board of county 
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commissioners,*' relating to appoint¬ 
ment of deputy court clerks, vests 
no discretion in board whereby it 
may fail to provide in its estimated 
needs for salary of a deputy or for 
a suitable place for performance of 
duties of such deputy.—Board of 
Com'rs of Mcintosh County v. Kir-» 
by, supra. 

Construction. of statutes 
Mo.—^Whalen v. Buchanan County, 
111 S.W.2d 177. 

23. Neb.—Ford v. Boyd County, 197 
N.W. 953, 111 Neb. 834. 

11 C.J. p 912 note 2. 

Faymeut ont of county general fond 
Neb.—Ford v. Boyd County, 197 N. 
W. 953, 111 Neb. 834. 

24. Cal.—Boyarsky v. Ross, 11 P.2d 
641, 123 CaLApp. 267. 

25. Ky.—Greenleaf v. Woods, 96 
W. 458, 123 Ky. 306, 29 Ky.L. 723. 

Md.—State v. Turner, 61 A. 334, 101 
Md. 584. 

2S. Mo. — State ex rei. Hili v. 
Thatcher, 94 S.W.2d 1053, 230 Mo. 
App. 1125. 

27. W.Va.—State v. 0’Brien, 126 S- 
B. 164, 97 W.Va. 343. 
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sistant the court tnay properly consider his qualifi- 
cations, 'experience, and capacity.28 Where a clerk 
is allowed, by the county board, a certain sum for 
deputy hire, he is not obliged to let the office of 
deputy to the lowest bidder.29 Where the deputas 
remuneration is not otherwise provided for, it is 
not improper for the clerk to contract with him that 
he shall receive a certain share of the fees taxed 
and collected during the deputyship,20 and under 
statute it has been held that deputies may look to 
the fees of the clerk’s office remaining unpaid at 
expiration of the clerk’s term for payment of any 
salaries due and unpaid to themselves.21 

Increase22 or decrease^S of the compensation of 
a deputy or assistant during his term will depend 
largely on applicable statutory provisions. 

Extra or additional compensation is not ordina- 
rily allowable to a salaried assistant clerk of court, 
and a county clerk acting as ex officio deputy clerk 
of a district court has been denied the right to com¬ 
pensation additional to his salary as county clerk.35 

Reimbursement for deputy hire. A clerk of court 
may employ deputies only on application to the per- 
son and at the time specified by statute, and has 
been denied the right to a nunc pro tunc order ap- 
proving disbursements for clerk hire where no pre- 
vious disposition had been made.26 A clerk em- 
ploying more deputies than authorized by law and 
paying them out of his own funds may recover for 
the compensation of only the number he was au¬ 
thorized to employ.27 The clerk may not recover 
from the county more than he has actually paid his 
deputy. 


Validity of statutes and ordinances. The courts 
have upheld the validity of statutes regulating sal¬ 
aries of deputy clerks irrespective of their reason- 
ableness,2^ and ordinances fixing the compensation 
of deputy or assistant clerks of police courts have 
been upheld.^^O 

Proceedings to recover fees or salary, Where 
the deputy is by statute made an employee of the 
county, he may maintain an action against the coun¬ 
ty for Services rendered, if he complies with the 
statute relating to the allowance of claims by coun¬ 
ty commissioners but the county is liable to him 
only where made so by statute.^2 jt has been held 
that a deputy or assistant may not hold the clerk 
personally liable for payment of his compensation,^2 
nor recover from the successor of the clerk under 
whom he served for unpaid compensation even if 
the successor is obligated to collect the unpaid fees 
of his predecessor from which the unpaid portion 
of the suing deputy^s compensation would be met.^^ 
In some jurisdictions the deputy may sue on the 
clerk’s bond to recover his salary hut a deputy 
clerk suing to compel payment of his salary as such 
must show his appointment to that position.^^s Re- 
covery may not be had under a statute which is in- 
applicable.^*^ 

§ 90. Powers and Duties 

a. In general 

b. In whose name deputy shouid act 

c. Presumptions and burden of proof 

a. In General 

Generally speaking the powers and duties of a deputy 


2 S. Pa.—^Appeal of Welch, 96 Pa. 
Super. 475. 

29. 111.—^Peo. V. Dieckmann, 84 111. 
App. 244. 

30. Ind.—Cheek v. Tilley, 31 Ind. 

121. I 

31. Ky.—Meriwether v. Summers, 
200 S.W. 619, 179 Ky. 437. 

32. Mass. — Simmbns v. Suffolk 
County, 119 N.E. 751, 230 Mass. 
236. 

33. Mo. — State ex rei. Hili v. 
Thatcher, 94 S.W.2d 1053, 230 Mo. 
App. 1125. 

11 C.J. p 912 note 1 [a]. 

34. N.T.—Cowan v. New York, 3 
Hun 632, 6 Thomps. & C. 151— 
Cronkright v. Brooklyn, 55 N.Y.S. 
513, 25 Misc. 386. 

35. N.M.—State ex rei. Mirabal v. 
Greer. 21 P.2d 819, 37 N.M. 292. 

36. Tenn.—State v. Bond, 8 S.W.Zd 
367, 167 Tenn. 326. 

37. Miss. — Claiborne County v. 
Morehead, 111 So. 372, 145 Miss. 
867. 


38. Miss. — Smith v. Chickasaw 
County, 126 So. 96, 156 Miss. 171, 
suggestions of error overruled 125 
So. 705, 156 Miss. 171. 

Ignorance of law 

That Circuit clerk in fixing dep- 
uty’s salary at amount not exceeding 
maximum in statute did so in igno- 
rance of law did not entitle him to 
recover more from county for dep- 
uty’s Services than he paid.—Smith 
v. Chickasaw County, supra, 

39. Ky.—Herold v. Talbott, 88 S.W. 
2d 303, 261 Ky. 634. 

Power of legislature 

That statute fixing salaries of 
chief deputy clerk and deputy clerks 
of Circuit courts in counties having 
population of seventy-five thousand 
to two hundred thousand would 
make it impossible for clerk to car- 
ry out duties of his office would not 
warrant giving new meaning to con- 
stitutional provision which for more 
than forty years had been inter- 
preted as vesting in legislature 
whole power of state to deal with 
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subject of fixing and regulating sal¬ 
aries of county officers on basis of 
population.-^Herold v. Talbott, su¬ 
pra. 

40. Ky.—Greenleaf v. Woods, 96 S. 
W. 458, 123 Ky. 306, 29 Ky.L. 723. 

Mich.—Burton v. City of Detroit, 156 
N.W. 453, 190 Mich. 195. 

41. Minn.—Sertedahl v. Polk Coun¬ 
ty, 88 N.W. 21, 84 Minn. 509. 

11 C.J. p 913 notes 8 , 9. 

42. Idaho.—^Woodward v. Idaho 
County, 51 P. 143, 5 Idaho 524. 

11 C.J. p 913 note 10. 

43. La.—^Tucker v. Clancy, 6 La, 
App. 118. 

44. Ky.—Meriwether v. Summers, 
200 S.W. 619, 179 Ky, 437. 

45^ Md.—State v. Turner, 61 A. 334, 
101 Md. 684. 

46. Cal.—Burke v. Bdgar, 7 P. 488, 
67 Cal. 182. 

47. Colo.—Newitt v. Board of Com’rs 
of Chaffee County, 249 P. 269, 80 
Colo. 109. 
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or assistant clerk of court may embrace the ministerlal 
functions of the clerk, although ordinarlly any judiclal 
functions of the clerk are beyond the power of the deputy. 

A deputy clerk of court ordinarily has powers 
coextensive with those of his principal,^^ and the 
courts have upheld the validity of statutes author- 
izing the appointment of assistant clerks of court 
and their performance of the duties and functions 
of the clerk,although under other statutory pro- 
visions a deputy clerk is not authorized to act gen- 
erally for his principal.^® The clerk may promul¬ 
gate reasonable rules and regulations with respect 
to his assistants.51 

' Ministerlal acts. In the absence of any statutory 
provision or implication to the contrary, a deputy 
clerk is authorized to perform any official52 minis- 
terial act 53 that may be done by his principal, ex- 
cept to appoint a deputy;®^ and his action in the 
premises is just as regular and binding as if per- 
formed by his principal.55 It has even been held 
that the deputy may not be restricted in the ex- 
ercise of those functions which he is otherwise 
qualified to pcrform,53 

Particular ministerial functions of a deputy or 
assistant clerk of court include the making of cer- 
tificates,57 the issuance and testing of writs,53 and 
the ordering of the seizure of personalty in an ac¬ 
tion of claim and delivery.53 The power and duty 
of such a deputy or assistant to perform sundry 
other particular acts is considered in specific tities 
such as Acknowledgments § 48, Affidavits § 10, Ap- 


peal and Error § 556, Arbitration and Award § 42, 
Attachment § 158, the C.J.S. title Costs § 274, also 
11 C.J. p 914 note 21, 15 C.J. p 176 note 36 [a], 
the C.J.S. title Depositions § 42, also 11 C.J. p 914 
note 26, 18 C.J. p 647 note 13, the C.J.S. title Grand 
Juries §§ 9 and 10, also 11 C.J. p 914 notes 27, 28, 
28 C.J. p 776 notes 72, 73, 74 [b], and the C.J.S. 
title Oaths and Affirmations § 5, also 11 C.J. p 913 
note 18. 

By statute in some jurisdictions a deputy clerk is 
given express authority to perform the duties of 
his Principal in case of the absence or disability of 
the latter,50 but it has been held that such a stat¬ 
ute does not deprive the deputy of power to act 
when his principal is not absent or disabled.®! 
Where duties not necessarily belonging to his of¬ 
fice as clerk are imposed on the clerk by statute, 
it seems that they may not be performed by his dep- 

uty.62 

Entering judgment, The fact that a judgment is 
entered up by a deputy clerk, and not by the clerk 
in person, does not affect its validity.53 

Praefice of law. Statutory provisions have been 
held to preclude a deputy or an assistant clerk 
from practicing law in the court of which he is 
clerk,54 but, at least in some jurisdictions, do not 
preclude him from practicing in other courts.'>5 

Judicial functions, Judicial powers vested in the 
clerk cannot be exercised by a deputy in the absence 
of express statutory authority.55 


48. Cal.—People V. iElamirez, 297 P. 
51, 112 Cal.App. 507. 

Lia.—State v. Washington, 111 So. 

257, 162 La. 852. 

In juvenile court 

Powers of clerk of district court 
may be exercised by deputy clerk in 
juvenile court to same extent as in 
district court.—State v. Washington, 
supra. 

49. N.C.—In re Parker, 188 S.E. 205, 
210 N.C. 617. 

Coustructlou of statute as to duties 
of assistant 

Statute changing provision as to 
duties of assistant clerk held not in- 
tended to indicate difference between 
powers of assistant registers and as¬ 
sistant clerks.—^Bverett Trust Co. v. 
Waltham Theatre Amusement Co., 
166 N.E. 831, 267 Mass. 350. 

50. N.Y.—Meahl v. Ordway, 162 N. 
Y.S. 576, 98 Misc. 394. 

51. N.Y.—Wilson & Co. v. Banque 
Francaise Du Mexique, 208 N.Y.S. 
213, 124 Misc. 690. 

Filiug of papers 

County clerk or clerk of supreme 
court may make such rules and es- 
tablish such customs as are reason-j 


able with regard to which particular 
assistants shall have duty or author¬ 
ity to accept papers for filing.—Wil¬ 
son & Co. V. Banque Francaise Du 
Mexique, supra. 

52. Tex.—Gray v. State, 5 S.W.2d 
518, 519, 109 Tex.Cr. 481, citing 
Corpus Juris. 

11 C,J. p 913 note 13. 

58. Fla.—State v. Peeler, 146 So. 

188, 189, citing Corpus Juris. 

Tex.—Gray v. State, 5 S.W.2d 618, 
109 Tex.Cr. 481. 

11 C.J. p 913 note 14. 

Act held ministerial and not judicial 
in character 

Deputy clerk of recorder's court, 
taking complaint and issuing war- 
rant pursuant to order of court, held 
not exercising judicial power.—Toms 
V. JefCries, 212 N.W. 69, 237 Mich. 
413. 

54. Tex.—Gray v. State, 6 S.W.2d 
518, 109 Tex.Cr. 481. 

11 C.J. p 913 note 15. 

55. Okl.—Reed v. Terr., 98 P. 583, 
1 Okl.Cr. 481„ 129 Am.S.R. 861. 

56. Ky.—Ellison v. Stevenson, 6 T. 
B.Mon. 271. 


57. 111.—Schott V. Youree, 31 N.E. 
591, 142 III. 233, affirming 41 IU. 
App. 476. 

11 C.J. p 914 note 24. 

58. W.Va.—Pendleton v. Smith, 1 
W.Va. 16. 

11 C.J. p 914 note 25. 

59. N.C.—Jackson v. Buchanan, 89 
N.C. 74. 

11 C.J. p 914 note 29. 

00 . Ga.—Steam Laundry Co. v. 

Thompson, 16 S.E. 198, 91 Ga 47. 
11 C.J. p 914 note 30. 

01. lowa—Moore v. McKinley, 14 
N.W. 768, 60 lowa 367. 

02 . Tex.—Harrison v. Harwood, 31 
Tex. 650. 

©3. Wis.—State v. Hoeflinger, 35 
Wis. 393. 

©4. U.S.—Ex parte Burdell, D.C.S.C., 

32 F. 681. 

05. N.Y.—Reifel v. Interboro Horse 
Exch., 148 N.Y.S. 337, 85 Misc. 251. 

0 a Del.—Carlisle v. Thomas, 2 Deh 
318. 

11 C.J. p 914 note 33. 
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b. In Whose Name Deputy Should Act 

Where a deputy is regarded as a mere agent of the 
clsrk of court he may and should perform ofUclal acts in 
the name of the clerk, although where the deputy is re¬ 
garded as an officer in his *own right, or where statute 
changes the rule, he may act in his own name as deputy. 

Where the deputy clerk is recognized as an offi¬ 
cer distinet from the clerk, it is held that he may 
properly perform his official duties in his own 
name but where the deputy is regarded as mere- 
ly the agent or servant of his principal he must act 
in the name of the principal,68 and he may use his 
principales name in performing acts which the prin¬ 
cipal is authorized to perform.68 Under code pro- 
visions to the effect that any duty enjoined on, or 
permitted to be done by, a ministerial officer may 
be performed by his deputy, an official act of a dep¬ 
uty clerk of court will not be rendered void by his 
signing his name as deputy without the name of his 
principal.70 In some jurisdictions, a jurat may be 
signed by a deputy clerk of court, either in his own 
name, as deputy, or in the name of his principal, by 
himself as deputyjl 

c. Presumptiens and Burden of Proof 

In the absence of countervailing circumstances there 
is a presumption In favor of a deputy clerk’s authority to 
act, and the burden of showing the contrary rests on the 
party seeking to annui the act. 

In accordance with the maxim, Omnia praesum¬ 
untur rite solemniter esse acta, it will be presum- 
ed that the circumstances were such as authorized 
the deputy to act, in the absence of anything to 
show the contrary and the burden of showing 
that the circumstances were not such as to author- 


ize the deputy to act is on the party seeking to an¬ 
nui the act. 7 3 

§ 91. Civil Liability 

A deputy clerk and his surety may be held liable for 
defaults of the deputy. Some authorities permlt third 
persons to recover against a deputy clerk of court for 
acts of misfeasance although denying recovery for mere 
nonfeasance. 

Where the default of the deputy is one for which 
the clerk is liable, as considered in § 48, the dep¬ 
uty is liable over to his principal,*^^ and if the act 
is one of misfeasance or malfeasance, he is also 
personally liable to third persons but no action 
will lie against a deputy clerk, by third persons, for 
mere nonfeasance or neglect of official duty.6 

A deputy and his clerk may not be held responsi- 
ble for damages to private persons, caused by the 
deputy*s neglect, under a statute having no relation 
to private persons.'^'^ 

Surety*s liabilities and remedies. In some juris¬ 
dictions, the sureties on the clerk^s official bond are 
liable for the misconduct of his deputy.78 

Where no statute requires a bond of a deputy 
clerk of court, but the clerk, being responsible for 
the acts of his deputy, takes a bond of the deputy 
for his own protection, this is not an official bond 
in the striet sense of the term but is valid as a com- 
mon-law bond, the clerk individually, and not the 
public, being the obligee in interest thereunder. 
Where the conduct of the clerk has precluded any 
recovery on the deputy^s bond by such clerk person¬ 
ally, his trustees in bankruptcy stand in no better 


67. Va.—Farmers* Bank of South¬ 
west Virginia v. McGavock, 89 S.E. 
949, 119 Va. 510. 

11 CJ. p 915 note 36. 

Attestation of writ 
Under Const. art 6 § 26, and Code 
1887 § 817, in force when the writ 
in controversy was attested, a deputy 
clerk properly attested it in his own 
name, instead of that of the clerk.— 
Parmers’ Bank of Southwest Virginia 
V. McGavock, supra. 

68 . 111.—^People v. San Filippo, 255 
IlLApp. 554, 556. 

Tex.—Kirby Lumher Co. v. Long, 
Civ.App., 224 S.W. 906. 

11 C.J. p 915 note 37. 

“Whatever official act is done by 
a deputy must be done in the name 
of his Principal and not in the name 
of the deputy. If he undertakes to 
act in his own name in his own au¬ 
thority, he no longer acts as deputy, 
but in an independent capacity, and 
his acts can no longer be recognized 
as officiaL”—^People v. San Pilippo, 
supra. 


Depositions 

In view of applicable statutory 
provisions, a deputy district clerk 
can take depositions only in the 
clerk*s name by himself as deputy.— 
Kirby Lumber Co. v. Long, Tex.Civ. 
App., 224 S.W. 906. 

69. 111.—Albert Pick & Co. v. Spoor, 
212 IlLApp. 612. 

11 C.J. p 915 note 38. 

70. Ky.—Conner v. Parsley, 234 S. 
W. 972, 192 Ky. 827. 

Not a recommended practice 
Ky.—Conner v. Parsley, 234 S.W. 
972, 192 Ky. 827. 

71. Wash.—State v. Rosener, 35 P. 
357, 8 Wash. 42, 43—-State v. De- 
vine, 34 P, 154, 6 Wash. 587. 

11 C.J. p 915 note 39. 

72. Ala.—^Kemp v. Porter, 7 Ala. 
138. 

N.Y.—Miller v. Lewis, 4 N.T. 554. 
Wis.—^Delaney v. Schuette, 5 N.W. 
796, 49 Wis. 366. 

73. N.S.—^Kandick v. Arthur, 17 N. 
S. 289. 

11 C.J. p 915 note 41. 
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74. lowa.—Moore v. McKinley, 14 N. 
W. 768, 60 lowa 367. 

11 C.J. p 915 note 44. 

75. Ark.—^Pidelity & Deposit Co. of 
Maryland v. Cowan, 41 S.W.2d 748, 
184 Ark. 75. 

11 C.J. p 915 note 45. 

MisappropriatioxL of funds 
Ark.—Fidelity & Deposit Co. of 
Maryland v. Cowan, supra. 

76. Ala.—Snedicor v. Davis, 17 Ala. 
472. 

Miss.—McNutt v. Livingstone, 15 
Miss. 641. 

N.C.—Coltraine v. MeCain, 14 N.C. 
308, 24 Am.D. 266. 

77. La.—Tirrill v. Gossett, 84 So. 
893, 147 La. 334. 

Failure to certify respectixig pay- 
ment of taxes 

La.—Tirrill v. Gossett, supra. 

78. Mont.—Silver Bow County v. 
Davies, 107 P. 81, 40 Mont 418. 

11 C.J. p 916 note 47. 
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§ 91 

position and they may not recover on the theory 
that the bond was given for protection of the pub- 
lic; nor does the fact that the bond ran in the 
name of the clerk as clerk make it one for protec¬ 
tion of the public so as to permit suit by the clerk^s 
trustees in bankruptcy^^ 

The surety on the bond of a deputy clerk to the 
clerk of court cannot rise any higher than his Prin¬ 
cipal in right and must take his remedies with all 
the equities and limitations in the premises, and 
where the surety on the deputy’s bond is also surety 
on the clerk^s bond, he is liable for moneys misap- 
propriated by the deputy without the right to any 
offset as against the deputy. The deputy^s surety 
may be held liable on a continuatiori certificate 
which is in effect a new bond.^O 

Proceedings to enforce Uability. A cause of ac- 
tion by the clerk over against his deputy, for the 
• negligence or unskillful performance of his duty by 


the latter, whereby his principal is exposed to a 
suit for damages, accrues at the time the act com- 
plained of is committed, and not merely when the 
consequent injury is developed.^^ The clerk, in 
an action against him, cannot set up in his defense 
the invalidity of his deputy's appointment,^^ 
though he may show that the alleged damage re- 
sulted from an honest error of judgment on the dep- 
uty^s part.^^ 

§ 92. Criminal Responsibility 

Under statute deputy clerks of court may be held 
criminally responsible for falsification of dockets or ac- 
counts. 

A comprehensive statute making it a misdemeanor 
for any officer required to keep a court docket or to 
keep an account of fees or fines, and to pay over 
the same, to falsify such docket or account, is ap- 
plicable to a deputy clerk of court.^^ 


OLEEONIMUS. Law Latin, an heir.l 

CLERUS. The clerical order^ in Eiiglish law, the 
clergy.2 

OLEVER. To say of a horse that it is not "elever” 
is to say that it has not the intelligence of an ordi- 
nary horse.^ 

GLEVIS. A metal deviee which serves as a eon- 
necting medium between the equalizer and the 
brake of an automobile.'* 

CLEW. Webster defines "elew” as that which 
guides or direets one in anything of a doubtful or 
intricate nature, that which gives a hint in the so- 
lution of a mystery.5 

CLIEKS, In the Roman law, a Client or dependent, 
one who depended on another as his patron or pro¬ 
tector, adviser or defender, in suits at law and oth- 


er difficulties, and was bound, in return, to pay him 
all respect and honor, and to serve him with his 
life and fortune in any extremity.® 

CLIENT. See Attorney and Client § 2. 

CLIENTELA. In English law, the state of a Cli¬ 
ent, clientship, protejetion, patronage, guardianship. 
Applied also to the relation of a ehurch to its pa- 
trons.7 

OLIFFORD^S INN. An inn of chancery.« 

CLIMATE. The word is defined in the Standard 
Dietionary as meaning the average weather of a 
place or region, as regards the temperature, mois- 
ture, and prevailing winds. 

Phrase: "Effect of climate.”® 

CLINCHER TIRE. As defined in the Standard 
Dietionary, a tire with flanges on each side of the 


79. U.S.—Fidelity & Casualty Co. of 
New York v. Hoyle, C.C.A.N.C., 64 
F.2d 413. 

©0- Ark.—Fidelity & Deposit Co. of 
Maryland v. Cowan, 41 S.W.2d 748, 
184 Ark. 75. 

81. Ala.—Snedicor v. Davis, 17 Ala. 
472. 

11 C.J. p 916* note 48. 

82. Miss.—Beard v. Holland, 59 
Miss. 164. 

11 C.J. p 916 note 49. 

SS. U.S.—^Patons V. Lee, D.C., 18 P. 

Cas.No.10,800, 2 Cranch C.C. 646. 

11 O.J. P.916 note 50. 


84. lowa.—State v. Hanlin, 110 N.W. 

162, 134 lowa 493, 499. 

11 C.J. p 916 note 51. 

1. Adams Gloss. 

2 . Adams Gloss., citing Reg.Orig. p 
.289 b. 

3. - Mass.—^Webber v. McDonnell, 150 
N.E. .189, 190, 254 Mass. 387. 

4i. 111.—Rotche V. Buick Motor Co., 
193 N.E. 529, 532, 358 111. 507. 

IMCethod of securingr 
The ends of a devis are perforat- 
ed to receive a cotter pin and the 
free ends of this pin are spread or 
clinched to prevent the devis from 
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slipping out of place,—Rotche v. 
Buick Motor Co., supra. 

5. As constituting a dlscovery or 
kuowledgfe 

clew which, if followed up dili- 
gently, would lead to a discovery, in 
law, is equivalent to a discovery— 
equivalent to knowledge.*'—German 
Sav. Bank v. Des Moines Nat. Bank, 
98 N.W. 606, 122 lowa 737, 745. 

6 . Black L.D. 

7. Adams Gloss., citing 2 Blackstone 
Comm. p 21. 

8 . Black L.D. 

9. U.S.-r-The Aline, D.C.N.Y., 19 F. 
875, 876. 
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inner circnmference fitting into turned-over edges 
of the wheel rim, and securely attached thereto by 
the pneumatie pressure exereised by tbe highly in- 
flated inner tube.^^ 

OLINIOAL. The word is defined in the Standard 
Dictionary as meaning, o£ or pertaining to a siek- 
bed, or of or having a clinie.^i 

Clinical tests. Observations made of a patient by 
.physician or surgeon without the aid of instruments, 
apparatus, or Chemical examinations for the discov- 
ery of the existence or progress of disease or the 
patienfs condition, the term being distinguished 
from “laboratory tests.^’i 2 

OLINEIEES. Stony matter vitrified or fused from 
impurities in burning coaL^^ 

CLIPEUS or CLYPEUS. In old English law, a 
shield; metaphorically one of a noble family.^^ 

OLIP HOOKS. A type of hook used for vessel 
rigging and defined as two regular shaped iron hooks 
having one side flat, suspended (reversed to one an- 
other) from a small iron thimble. By overlapping, 
these two shapes form one complete inclosing hook. 
These are also known as ^^sister hooks and 
are then defined as a pair of hooks so mounted that 
they face and overlap each other; match hooks.^® 

OLITO. In Saxon law, the son of a king or emper- 
or, henee the next heir to the throne j the Saxon 

adeling.17 


OLOEBE. A jail, a prison or dungeon.^^ 

CLOSE 

As a Noun 

In common aceeptation the term means an inelos- 
ed field;^9 but in law, it is a purely technieal term 
to indicate the interest of a party in land,^^^ wheth- 
er inclosed or not,2i being distinguished from ^fin- 
closure.”^^ 

In another sense the word means termination, 
or winding up.^s 

Phrases: “Close of such account,^’24 «close of the 
^session,”^^ “elose of the war,”26 and ^^put a close 
to this afair.”27 

As a Verb 

-^Present Tense. To finish, terminate, complete, 

wind up,2S as to ^^close^’ an aceount, a bargain, an 
estate, or public books, such as tax books.29 Also 
to shut up, so as to prevent eiitrance or access by 
any person, as in statutes requiring saloons to be 
‘^elosed’’ at certain times, which further implies 
an entire suspension of businessj^o to vacate or 
obstruet, when applied to streets and roads.^l 

Phrases: ^^Close its business of banking,’’^^ <<close 
the deal,”^2 “close the same,”34 and “permit to 
close a Street to travel.”^^ 

-^Closed. The past tense or past partieiple of 

the verb. 

Closed court A term sometimes used to desig¬ 
nate the common pleas court of England when only 


10. U.S.—Boston Woven Hose & 
Rubber Co. v. Pennsylvania Rub¬ 
ber Co., C.C.Mass., 156 F, 787, 788. 

11 . Derived from ”clinos” or 
“clinum” which, it has been said, in 
Latin means bed.—Peterson v. Wi- 
dule, 147 N.W. 966, 970, 157 Wis. 641. 
52 L..R.A.,N.S.. 778. 

12. Wis.—Peterson v. Widule, supra. 
11 C.J. p 917 note 11. 

13. Miss.—Illinois Cent. R. Co. v. 
Humphries, 155 So. 421, 425, 170 
Miss. 840. 

14. Black L.D. 

Clypei prostrati—noble families 
extinct.—Black L.D. 

15. U.S.—Louden Mach. Co. v. 
Janesville Hay Tool Co., V^is., 148 
F. 686, 693, 78 C.C.A. 548, quoting 
Patterson Nautical Encyc. 

16. U.S.—-Louden Mach. Co. v. 
Janesville Hay Tool Co., C.C.Wis., 
141 P. 975, 985, afiirmed 148 P. 
686 , 693, 78 C.C.A. 548. 

17. Black L.D. 
la Black L.D. 

la Ill.~Wright V. Bennett. 4 111. 
258, 259. 

11 C.J. p 917 note 16. 


20. Cal.—Meade v. 'Watson, 8 P. 311, 
67 Cal. 591, 593. 

11 C.J. p 917 note 16. 

21. 111.—^Wright V. Bennett, 4 111. 
258, 259. 

11 C.J. p 917 note 17. 

22. Vt.—^Dudley v. McKenzie, 54 Vt. 
685, 687. 

23. Black L.D. 

11 C.J. p 917 note 18 [a]. 

24. U.S.—U. S. V. Cash, C.C.A.Ga., 
293 F. 584, 585. 

25. N.T.—In re New Tork, 87 N.E. 
759, 193 N.T. 503, 516. 

2a Tex,—^Fielder v. Houston Oil Co. 
of Texas, Com.App., 208 S.W. 158, 
160—Fielder v. Houston Oil Co., 
Civ.App., 165 S.W. 48, 60. 

27. Pa.—Patton v. Ash, 7 Serg. & 
R. 116, 128. 

2a U.S.—U. S. V. Cash, C.C.A.Ga., 
293 P. 584, 585—^Amalgamated 

Royalty Oil Corporation v. Hemme, 
C.C.A.Okl., 282 F. 750, 759—In re 
Van Schaick & Co., N.Y., 228 P. 
465, 469, 143 C.C.A. 47. 

Del.—^Henderson v. Plymouth Oil Co., 
136 A. 140, 143, 16 DeLCh. 231. 
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Mass.—Bilafsky v. Abraham, 67 N.E. 

318, 183 Mass. 401. 

N.T.—Coleman v. Garrigues, 18 Barb. 
67—Clark v. New York, 13 N.Y.St. 
292. 

Pa.—Patton v. Ash, 7 Serg. & R. 116, 

29. Black L.D. 

30. Ga.—^Harvey v. State, 65 Ga. 
570. 

Mich.—People v. James, 59 N.W. 236, 
100 Mich. 522—People v. Cummer- 
ford, 25 N.W. 203, 58 Mich. 328— 
Kurtz V. People, 33 Mich; 282. 

31. Mich.—Jones v. Brookfield Tp., 
190 N.W. 733, 734, 221 Mich. 235. 

Tex.—Texas Co. v. Texarkana Mach. 

Shops, Civ.App.. 1 S.W.2d 928, 931. 
Va.—City of Lynchburg v. Peters, 
133 S.E. 674, 677, 145 Va. 1. 

32. U.S.—Metropolitan Nat. Bank v. 
Claggett, N.Y., 12 S.Ct. 60, 141 U. 
S. 620, 527. 35 L.Ed. 841. 

33. U.S.—^Amalgamated Royalty OU 
Corporation v. Hemme, C.C.A.Okl., 
282 P. 750, 760. 

34. U.S.—^In re Van Schaick & Co., 
C.C.A.N.Y., 228 P. 465, 469. 

35. Mass.—Jones v. Boston, 74 N.B. 
295, 188 Mass. 53, 57. 
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serjeants conld argue cases, which practice persist- 
ed until 1833.36 

Closed shop. A union shop, or one that employs 
only union labor.3 7 

Other phrases: "Account closed, ”38 <^after tbe 
estate has been closed,”39 ^^bargains closed,”^® "be- 
fore the estate is closed,"closed and unopened 

streets,”^3 ^^closed loop,^'43 ^^elosed out,’’^^ "closed 

primary,”^® "closed road,”^3 “closed saloon,”^'^ 
"closed shipment,^'^3 “closed the evidence in the 

ease,”43 “closed transaetion,”50 “kept closed,”®^ "the 
instant the above proposition of sale is closed,”^2 
and "trust . . . elosed.’’53 

-^Closing. The present participle of the verb. 

Phrases: "Affcer 90 days from closing^’54 “elosing 
of a Street,”55 “closing of the books,”56 “closing of 
the polis,"closing out,”58 “elosing up, or use, or 
obstruction of the street,”®^ “closing up without 
. . . payment of differences,”®® and "the time for 
closing the contract.”®^ 

As an Adjective 

In its general sense, the term has been defined in 
Corpus Juris, as meaning closed to keep out some- 
thing, fast shut, or pent up.32 

In practice, closed or sealed up, the term being 
applied to writs and letters, to distinguish them 
from those that are open or patent.33 


In a different sense, the adjective has been de^ 
fined as meaning near;34 and the term has been 
held synonymous with "adjacent.”® 5 

Close Corporation. In the vernacular, a Corpora¬ 
tion in which the stock is held in a few hands or in 
a few families, and is not at all, or only rarely, 
dealt in by buying and selling; and in the law of 
England, a Corporation in which the directors and 
offieers have the power to fili vacancies in their own 
number, without allowing to the general body of 
stoekholders any choice or vote in their eleetion.®® 

Close copies. Copies of Icgal doeuments which 
might be written closely or loosely at pleasure, as 
distinguished from "office” copies, which were to 
contain only a prescribed number of words on 
eaeh sheet.®7 

Close molds. Molds in two parts, callcd the drag 
and the case, or cope, forming togethcr a two-part 
flask, one part being placed over the other and each 
being impressed with one half of the matrix or pat- 
tem.®3 

Close rolls. Rolls containing the record of the 
close writs (liter^ clausae) and grants of the king, 
kept with the public records.®^ 

Close writs. In English law, certain letters of the 
king, sealed with his great seal, and directed to par- 
ticular persons and for particular purposes, which, 
not being proper for public inspection, are closed 


30. Black L.D. 

37- U.S.—Irving v. United Brother- 
hood of Carpenters and Joiners of 
America. C.C.N.Y., 180 F. 896, 897, 
899. 

11 C,J. p 919 note 56. 

88 . Mass.—^Bass v. Bass, 8 Pick. 187, 
192. 

89. Mass.—Bilafsky v. Abraham, 67 
N.E. 318, 183 Mass.’ 401. 402. 

40. N.Y.—Mactier v. Frith, 6 'Wend. 
103, 115, 21 Am.D. 262. 

41. Mich.—^First State Bank of 
South Haven v. Monroe’s Estate, 
261 N.W. 287, 288. 272 Mich. 171, 

48. Kan.—Kiehl v. Jamison, 101 P. 
632, 79 Kan. 788, 791. 

43. U.S.—McGill V. Whitehead & 
Hoag Co., C.C.N.J., 137 F. 97, 98, 

44. Ark.—Fortenbury v. State, 1 S. 
W. 68 . 47 Ark. 188, 193. 

45. Neb.—State v. Sheldon, 113 N. 
W. 802, 80 Neb. 4, 8 . 

46. Mich.—Jones v. Brookfleld Tp., 
190 N.W. 733, 734, 221 Mich. 235. 

47. Mich.—^People v. Cummerford, 

25 N.W. 203, 58 Mich. 328. , 

11 C.J. p 917 note 22 . I 


48. Tex.—Smith v. Banda, 101 S.W. 
470, 45 Tex.Civ.App. 446, 447. 

11 C.J. p 918 note 40. 

49. Ind.—Bender v. Wampler, 84 
Ind. 172, 175. 

50. U.S.—Grigsby v. Commissioner 
of Internal Kevenue, C.C.A., 87 F. 
2d 96, 97—Commissioner of In¬ 
ternal Revenue v. Union Pac. R. 
Co., C.C.A., 86 F.2d 637, 639—Fer- 
guson V. Commissioner of Internal 
Revenue, C.C.A.Kan., 59 F.2d 893, 
894. 

Utah.—Utah-Idaho Sugar Co. v. State 
Tax Commission, 73 P.2d 974, 976. 

51. Mich.—People v. Norman, 122 N. 
W, 369, 370, 158 Mich. 37, 39. 

52. Ky.—Main v. Creech, 241 S.W. 
349, 350, 194 Ky. 818. 

53. Utah.—Charter Oak L. Ins. Co. 
V. Gisborne, 15 P. 253, 5 Utah 319, 
330. 

54. Fla.—Gabel v, Simmons, 129 So. 
777, 778, 100 Fla. 526. 

55^ Kan.—Banister v. Atchison, T. 
& S. F. Ry. Co., 282 P. 751, 754, 
129 Kan. 302. 

11 C.J. p 919 note 45. 

56, N.Y.—Clarke v. New York, 55 
N.Y.Super. 259, 263. 

57. N.Y.—^Newcomb v. Leary, 112 N. 
Y.S. 657, 128 App.Div. 329. 
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53. N.Y.—^Kingsbury v. Kirwin, 43 
N.Y.Super. 451, 454. 

11 C.J. p 919 note 49. 

59. Wis.—Smith v. Eau Claire, 47 
N.W. 830, 78 Wis, 457, 463. 

60. Wis.—Carson v. Milwaukee Pro¬ 
duce Co., 113 N.W. 393, 133 Wis. 
85, 92. 

61. Del.—Henderson v. Plymouth 
Oil Co., 136 A. 140, 143, 15 Del. 
Ch. 231. 

62. Tex.—Gladden v. State, 2 Tex. 
App. 508, 509, quoting Webster D. 

63. Black L:D. 

11 C.J. p 917 note 20. 

64. N.C.—Ward v. Wilmington, etc., 
R. Co., 13 S.E. 926, 109 N.C. 358, 
363. 

11 C.J. p 918 note 24. 

05. U.S.—U. S. V. Crary, D.C.Va., 2 

F.Supp. 870, 877. 

60. U.S.—Brooks v. Willcuts, C.C.A 
Minn., 78 P.2d 270, 273. 

Ala.—Lovell v. Smith, 169 So. 280, 
286, 232 Ala. 626. 

Md.—McKim v. Odom, 3 Bland 416. 
67. Black L.D. 

0». U.S.—Cole V, U. S.. C.C.A.C 0 I 0 .. 

269 F. 260, 252. 

09. Black I 4 .D. 
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Tip and sealed on the ontside, and are thenee ealled 
^Svrits elose.”*^® 

Other phrases: ''Close confinement«elose 
jail”72 «close preliminary/^^S «ejogg geason'' or 

''close time," see the C.J.S. title Game § 10, also 
27 C.J. p 949 note 3, and ^^in close proximity."74 

As an Adverb 

Used as an adverb the term, as defined by the 
Centiiry Dictionary, may mean tightly or closely. 

Close to. Immediately adjoining, near or very 
near.'^5 xjsed with reference to either time or place, 
the term is relative.^S The phrase has been held 
to be equivalent to “approximately” see Approxi- 
mately 6 C.J.S. p 132 note 13, and “at” see At 7 C.J. 
S. p 153 note 36, but has also been contrasted with 
the latter,'^'^ 

Anothcr phrase: “Close to the wind,” see the C.J. 
S. title Collision § 2. 

CLOSE-HAULED. See the C.J.S. title Collision 

§ 2 . 

CLOSELY. Phrases: “Closely af&liated inter- 
csts,”'^^ “closely built up,”'^9 “jury . . . to be close¬ 
ly governed by the charge.”^® 

OLOSH. An unlawful game, snpposed to be sim- 
ilar to nine-pins and the same as skittels, forbidden 
by the repealed Statute 17 Edward IV c 3, and, 
under the name of cloyscaglo, by Statute 33 Henry 
VIII e 9.S1 


CLOTH. A woven fabric, of fibrous material, used 
for garments or other purposes.^^ 

Phrases: “Bolting cloth,” see 11 C.J.S. p 384 
notes 91, 92, “cotton cloth,” see the C.J.S. title Cus- 
toms Duties § 40, also 17 C.J. p 569 note 13, and 
“waterproof eloth.”^^ 

CLOTKE. Figuratively, to cover as with clothing, 
to invest.^^ 

Phrases: “Clothe with indicia of ownership,”^^ 
and “take care of, support, clothe, maintain or 
look after;”^® also “clothed with a publie use.”^*^ 

OLOTHES or CLOTHING-. Defined by the Stand¬ 
ard Dictionary as meaning the various artieles of 
raiment worn by human beings, garments collee- 
tively. 

Phrases: “Clothing wool,”S8 ‘‘stock of cloth- 
ingj”89 and “sufficient clothing.”^® 

CLOTURE. The procedure in deliberative assem- 
blies whereby debate is elosed.®^ 

CLOXJD ON TITLE. As an outstanding claim or 
eneumbrance which if valid would afiect or impair 
the title of the owner of a particular estate, see 
the C.J.S. title Quieting Title §§ 12-15, also 51 C.J. 
p 149 note 82-p 168 note 70. 

CLOXJGH, A valley; also an allowance for the 
turn of the scale, on buying goods Wholesale by 

weight.^2 


70. Black L.D. 

71- U.S.—Rooney v. North Dakota, 
25 S.Ct. 264, 196 U.S. 319, 326, 49 
Li.Ed. 494, 3 Ann.Cas. 76, affirming 
95 N.W. 513, 12 N.D. 144. 

11 C.J. p 918 note 23. 

72. vt.—Jewett v. Pudlo, 172 A. 423, 
425, 106 Vt. 249. 

73. U.S.—Denver & R. G. Co. v. 
Allinar, Colo., 99 U.S. 463, 474, 25 
L..Ed. 438. 

W.Va.—Chesapeake & O. Ry. Co. v. 
Deepwater Ry. Co., 50 S.E. 890, 897, 
57 W.Va. 641. 

74. <‘ZiL the immediate vicinity” 
eq.nivale 2 it 

N.C.—Ward v. Wilmingrton R. Co., 13 
S.E. 926, 109 N.C. 358. 

75. Kan.—Rantoul Rural Higrh 
School Dist. No. 2, Pranklin Coun- 
ty V. Davis, 160 P. 1008, 1009, 99 
Kan. 185. 

Wis.—Govier v. Brechler, 149 N.W» 
740, 742, 169 Wis. 167. 

76. Place 

“The words ‘close to a railroad' 
ordinarily must be understood rela^ 
tively to local conditions. Lands in 


Alaska sixteen miles from a railroad 
might be considered close to a rail¬ 
road.”—Govier v. Brechler, 149 N.W. 
740, 159 Wis. 157, 163. 

Time 

When used with reference to time 
the term is so elastic as not to in¬ 
dicate with certainty the length of 
time intended,—^American Trust & 
Safe Deposit Co. v. Eckhardt, 162 N. 
E. 843, 845, 331 111. 261. 

77. U.S.—Robins v. Wettlaufer, 

Cust. & PatApp., 81 F.2d 882, 893. 

78. U.S.—Great Lakes Hotel Co. v. 
Commissioner of Internal Revenue, 
C.C.A.. 30 F.2d 1, 4. 

79. Ohio.—Community Traction Co. 
V. Konte, 172 N.B. 442, 443, 122 
Ohio St. 514. 

R.L—State v. Buchanan, 79 A. 1114, 
32 R.I. 490, 493. 

80. Vt.—^Pirst Cong. Meeting House 
Soc. V. Rochester, 29 A. 810, 66 Vt. 
501. 

81. See 11 C.J. p 919 note 65. 

82. U.S.—Robertson v. Hedden, C.C. 
N.Y., 40 F. 322, 323, reversed on 
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other grounds 14 S.Ct. 434, 161 U, 
S. 520, 38 L..Ed. 257. 

11 C.J. p 920 note 68. 

83. U.S.—U. S. V. Brown & Eadie, 
N.Y., 136 F. 550, 552, 69 C.C.A. 260 
—Brown & Eadie v. U. S., C.C.N.Y., 
126 P. 446. 

84. See 11 C.J. p 920 notes 69, 70, 

85. N.Y.—^Adams v. Coe, 119 N.Y.S. 
1086, 65 Misc. 517. 

86 . Ala.—Ballenger v. Ballenger, 94 
So. 127, 208 Ala. 147. 

87. 111 .—Joseph Triner Corporation 

V. McNeill, 2 N.E.2d 929, 935, 363 
111. 559, 104 A.L.R. 1435. 

88 . U.S.—^U. S. V. Stone & Downer, 
CustApp., 47 S.Ct. 616, 621, 274 U. 
S. 225, 71 Li.Ed. 1013—U. S. v. 
Stone & Downer Co., 12 CtCust- 
App. 557, 558. 

89. Kan.—^Bane v. Hartzell, 46 P. 
961, 964, 57 Kan. 482. 

90. Ohio.—^Brittain v. Industrial 

Commission of Ohio, 116 N.E. 110 ,. 
95 Ohio St. 391, 394. 

91. Black L.D. 

92. Black L.D. 
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0. Ii, P., 0. L. P. Act, and 0. L. R. P. See Abbrevi- 
.ations 1 C.J.S. p 276«note 5. 

CLUB. A bludgeon, a heavy staff or piece of wood, 
or a heavy staff or stiek, fit to be used in the hand 
as a weapon.9^ ‘^Club” has been held synonymons 
with “stiek eontrasted with “pistol.”^^ 

In the sense of a company of persons organized 
for some partieular purpose see the C.J.S. title 
Clubs § 1. 


14 C.J.S. 

Clubhouse. A horne oeenpied by a club, or in 
whieh a club assembles.^6 

Club law. Rule of violence, regnlation by force 
or the law of arms.97 

Other phrases: “Club caterer” see Caterer 14 Ci 
J.S. p 35 note 64, and “club transaetion;”98 
“clubs, rackets, and bats.”99 


«3. N.C.—state v. Phillips, 10 S.E. 

463, 104 N.C. 786, 789. 

11 C.J. p 920 note 88. 

94 La.—State v. Richard, 53 So. 
669, 671, 127 La. 413. 

dS. pistol is not a clnh and has 


no resemblance to it. The one is a 
recognized dangerous weapon; the 
other only when employed as such.” 
—State V. Braxton, 16 So. 745, 47 La. 
Ann. 158, 159. 

96. Mass.—^Doyle v. Wheeler, 163 N. 
E. 859, 265 Mass. 256. 


97. Black L.D. 

9a Pa.—Blauner’s v. City of Phila¬ 
delphia, 198 A. 889, 893, 330 Pa. 
340. 

99. U.S.—U. S. V. Cofod Co., 12 Ct. 

Cust.App. 539, 540. 
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CLUBS 

This Title includes bodies formed by the incorporation or association o£ persons for social purposes 
or for any common purpose other than pecuniary profit or benefit, and not of a specifically education- 
al, charitable, or religious nature. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 
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-Termination and reinstatement—1287 

Rights and powers of members—^p 1289 
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-Dues, fines, and assessments—^p 1291 
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Consolidation and merger—^p 1295 

Dissolution, forfeiture of charter, and receivership—1295 
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§ 1. Definition and Kinds 

A Club is a voluntary association of persons for pur¬ 
poses of a social, iiterary, or political nature, or the like. 

While the word ‘"club” has no very definite mean- 

1. Fla.~-Van Pelt v. Hilliard, 78 So. 

693, 695, 75 Fla. 792, L.R.A.1918E 
639, quoting Black L.D. 

Other definltioiLS 

(1) "‘An association of persons for 
the promotion of some common ob¬ 
ject, as literature, Science, politics, 
good fellowship."—^Boyden v. Rob- 
erts, 111 ISr.W. 701, 131 Wis. 659, 672, 
quoting Webster D. 

(2) Further definitions see 11 C.J. 
p 922 note 1. 


ing, it may be defined generally as a voluntary as¬ 
sociation of persons for purposes of a social, liter- 
ary, or political nature, or the like.^ A club is a 
definite association organized for an indefinite ex¬ 
current events, politics, etc., and 
have the intoxicating liquors served 
to them, although each person is 
served only his own liquor, it Is a 
Club.—Van Pelt v. Hilliard, 78 So. 
693, 75 Fla. 792, L.R.A.1918B 639. 
Social dnh 

(1) An association organized, as 
shown by its certificate of incorpora¬ 
tion, for social fellowship, with the 
privilege of providing for its mem¬ 
bers refreshment, etc., is a social 


Association held a club 
Where persons in large numbers 
deposit with a proprietor of a res¬ 
taurant their individual liquor and 
such proprietor holds himself out as 
ready to receive such liquor and dis¬ 
pense it to such patrons for pay 
for such Service, furnishing glass- 
ware, ice, milk, etc., for making such 
liquors palatable,' and such persons 
frequently by day and night resort 
to such place, engage in discussing 
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istence; not an ephemeral meeting for a particular 
occasion, to be lost in a crowd at its dissolution.^ 

There are various kinds of clubs. An unincor- 
porated members^ club is a society of persoiis each 
of whom contributes to the funds out of which the 
expenses of conducting the society are paid.^ An 
unincorporated proprietary club is one whose prop- 
erty and funds belong to a proprietor who usually 
conducts it with a view to profit; the members, in 
consideration of the payment by them to the pro¬ 
prietor of entrance fees and subscriptions, are enti- 
tled to make such use of the premises and property, 
and to exercise such other rights and privileges, as 
the contract between them and the proprietor justi- 
fiesA 

Beneficial associations generally are considered in 
the title Beneficial Associations §§ 1--86. Em- 
ployees' relief and benefit associations are discuss- 
ed in the CJ.S. title Master and Servant §§ 167-170, 
also 39 CJ. p 247 note 65-p 259 note 26. Unincor¬ 
porated associations generally are considered in the 
title Associations §§ 1-39. 

§ 2 . Nature and Status 

Voluntary dubs are not partnershlps, although a 
proprietary club ‘ may be conducted by elther an indl- 
vidual, a partnership, a voluntary association, or a Cor¬ 
poration, 

A proprietary club may in its nature be conducted 
by either an individual, a partnersliip, a voluntary 
association, or a Corporation.^ Organizations ordi- 
narily referred to as clubs are usually members' 
clubs, and may be either incorporated® or voluntary*^ 
associations. Voluntary clubs are not partnerships, 
because the members are not associated with a view 
to profit,^ and the members do not hold the relation 


of Principal and agent the one to the other.9 
Where, however, the members of a club associate 
themselves together for the purpose of a commercial 
venture, such association constitutes a partnership.io 

§ 3. Statutory Provisions 

Clubs are subject to statutory reguiation under the 
police power of the state. 

Since the police power of the state includes the 
reguiation and supervision of amusements and plac¬ 
es of amusements, as they have a tendency to be- 
come harmful, the mere fact that the objects of a 
club are lawful within themselves does not place its 
conduct in providing amusements and maintaining 
places for its members to enjoy amusements beyond 
the police power of the state.^^ A statute authoriz- 
ing the secretary of state to revoke the charter of 
a club used for gambling or other unlawful acts 
has been held to be valid.^^ 

§ 4. Incorporation and Organization 

The general rules as to the organization of associa¬ 
tions govern the organization of an unincorporated club. 
There must be a compiiance with statutory requirements 
in the incorporation of a club. 

Clubs may be incorporated or unincorporated, in 
which latter event the rules of law applicable to as¬ 
sociations, as discus sed in the title Associations § 
3, in general apply. Accordiiigly, the organization 
of unincorporated clubs, unlike that of corporations, 
usually does not depend on statutory provisions, but, 
as to its manner and effect, is within the discretion 
of the associators.i^ 

In many States statutes exist which provide for 
the incorporation of clubs, and in order for a club 
to incorporate, there must be a compiiance with the 


club.—Hanger v. Commonwealth, 60 
S.E. 67. 68, 107 Va. 872. 

(2) Other examples of social clubs 
see 11 C.J. p 922 note 1 [c]. 

2. Ga.—^Wright v. Maeon, 64 S.E.. 
807, 5 Ga.App. 750. 

Pa.—Eichbaum v. Irons, 6 Watts & 
S. 67, 49 Am.D. 540. 

S. Fla.—Van Pelt v. Hilliard, 78 So. 
693, 695, 75 Fla. 792, L.R.A.1918E 
639, quoting Ceirpus Juris. 

11 C.J. p 922 note 2. 

4. Fla.—Van Pelt v. Hilliard, 78 So. 
693, 695, 75 Fla. 792, L.R.A.1918E 
639, quoting Corpus Juris. 

11 C.J. p 922 note 3. 

5. Fla.—Van Pelt v. Hilliard, 78 So.! 
693, 75 Fla. 792, L..R.A.1918E 639, 
quoting Corpus Juris. 

0 . Ala.—Lavretta v. Holcombe, 12 
So. 789, 98 Ala. 503. 


Va.—Hanger v. Com., 60 S.E. 67, 107 
Va. 872. 

7. Wash.—Burckhardt v. Chambers, 
294 P. 977, 978, 160 Wash. 256, cit- 
ing Corpus Juris. 

' 11 C.J. p 922 note 7. 

a Fla.—Van Pelt v. Hilliard, 78 So. 

693, 75 Fla. 792, L.R.A.1918E 639. 
Mass.—Blackinton v. Pillsbury, 166 
N.E. 895, 260 Mass. 123. 

11 C.J, p 922 note 8. 

Duck shooting club 

Informal unincorporated duck 
shooting Club is not ‘‘partnership,” 
but confers on members only right 
to joint use of club's property.— 
Burckhardt v. Chambers, 294 P. 977, 
160 Wash. 256. 

Politioal clubs 

Associations and clubs, the objects 
of which are political rather than for 
purposes of trade or proUt, are not 
partnerships.—^American Art Works 


V. Republican State Committee, 60 P. 
2d 786, 177 Okl. 420. 

9. Mass.—Blackinton v. Pillsbury, 
15$ N.E. 895, 260 Mass. 123. 

10. Tex.—Golden v. Wilder, Civ. 
App., 4 S.W.2d 140. 

briglit Club, being a place where, 
personal property consisting of food 
and drinks is bought and sold, has 
been held to be a commercial part- 
nership.—Claude Neon Federal Co. v. 
Four Hundred Club, 134 So. 445, 16 
La.App. 651. 

11 . Or.—Slovanian Literary & So¬ 
cial Ass'n V. City of Portland, 224 
P. 1098, 111 Or. 335. 

Immunity of clubs from public inter- 
ference see infra § 8. 

12. Utah.—Citizens’ Club v. Welling, 
27 P.2d 23, 83 Utah 81. 

13. Ind.—Laycock v. State, 30 N.E. 
137, 136 Ind. 217. 
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statutory requirements. In the absence of a stat¬ 
ute to the contrary, the lack of necessity for a char- 
ter for a purely social club is no reason for refusing 
it a charter.i^ It has been held that a charter 
should not be refused because the name of the club 
is possibly offensive to canons of good taste,l5 or 
because it is a foreign one but it has also been 
held that the charter should be denied where the 
name proposed for the club is not appropriate and 

is undignified.i7 

Where the statute so requires, the application for 
incorporation must state the purposes of the club 
with sufficient definiteness to enable the court to de- 
termine whether or not the object falis within the 
purview of the law,18 and state a satisfactory man- 
ner in which club revenues are to be provided,!^ 
and a satisfactory basis on which membership may 
be acquired.20 The certificate of incorporation 
should provide for capital or pecuniary means, de- 
clare an object such as is indicated by the statute, 
and designate an office or place of business.^i It 
is not necessary, however, that a charter giving the 
power to make by-laws should contain a provision 
against the adoption of by-laws which would be con¬ 
trary to law.22 application for a charter will 
be denied where the proposed by-laws provide for 
an illegal method of management of the club.23 

14. Pa,—In re Deutsch-Amerikanis -1 
cher Volksfest-Verein, 49 A. 949, | 

200 Pa. 143—In re Roseto Republi-i 
can Club, 20 Pa.Dist 714, 

15. Pa,—In re Hampton Booster | 

Club, 29 Pa.Dist, 934. | 

16. Pa.—In re Deutsch-Amerikanis-] 
cher Volksfest-Verein, 49 A, 949, 

200 Pa. 143. 

17. N.Y.—In re Jiggs Nut Club, 256 
N.Y.S. 273, 142 Misc. 762. 

«Jiggs Hut Club, loLC,” 

N.Y.—In re Jiggs Nut Club, 256 N.Y. 

S. 273, 142 Misc. 762. 

18. Pa,—In re Young Men’s Repub- 
lican Club of Twenty-eighth Ward, 

12 Pa.Dist. 584, 29 Pa.Co. 141. 

11 C.J. p 922 note 17. 

Application in foreign language 
An application for a charter, part 
of which, including the name of the 
incorporation, is in a foreign lan¬ 
guage, which does not set forth how 
the object of the association is to be 
accomplished and how its member¬ 
ship is to be perpetuated, will be re¬ 
fused.—In re Societa Italiana di 
Mutui Socoerso de Benefieinza of 
Bristol, 24 Pa.Co. 84. 

«Social enjoyment” 

In setting forth the purposes of 
the Club, the term «social enjoy- 
rnent« is too indefinite. The articles 
of association should go farther and 
set out with particularity the nature 
and character of the social enjoy- 

14 C. J.S.-81 


A social club with power to dispense liquors to 
its members cannot be organized under a statute 
providing for the formation of benevolent, religious, 
scientific, educational, and miscellaneous associa- 
tions, or any association which tends to the public 
advantage in relation to any or several of the ob- 
jects above enumerated, and whatever is incident to 
such objects.24 

Under a statute requiring judicial approval of a 
certificate of incorporation, an application for such 
approval is addressed to the judge^s discretion, 
which ought to be exercised cautiously and on con¬ 
servative principles.2^ Where a club is organized 
under statutory authority, it being the duty of courts 
to see that such statute is obeyed, any infractions 
of it are matters of judicial cognizance.26 

In case of the incorporation of a preexisting club, 
the Corporation generally succeeds to its property.27 

Sale of memberships. Where the contracts for a 
sale of memberships in a club, such as a golf club, 
specify no limitation of time within which the pro¬ 
posed membership list is to be completed, or im- 
provements to be made on the club grounds, the law 
affords a reasonable time therefor, and what con¬ 
stitutas a reasonable time depends on the facts of 
the particular case.^^ On failure of the promoter to 

22 . Pa.—In re Roseto Club, 20 Pa. 
Dist. 714. 

23. Pa.—In re Pourth Street Club, 
18 Pa.Dist. 1039. 

Quorum 

Where a statute provides that a 
majority of the directors or trustees 
of the Club shall be necessary to 
constitute a quorum, a proposed by- 
law that three of seven directors 
shall constitute a quorum is illegal 
and is a basis for denial of the ap¬ 
plication.—In re Pourth Street Club, 
supra. 

Voting by sbare 

The court cannot grant a charter 
containing a provision that each 
share shall be entitled to one vote in 
the government of the Corporation. 
—Com. V. Conover, 10 Phila.,Pa., 55. 

24w Mo.—State v. Missouri Athletic 
Club, 170 S.W. 904, 261 Mo. 576, L. 
R.A.1915C 876. Ann.Cas.l916D 931. 

25. N.Y.—Matter of Carpenters*, 

etc., Union, 17 Abb.N.Cas. 109. 

26. Mo.—Brandenburger v. JefCerson 
Club Assoc., 88 Mo.App. 148. 

i 27. N.Y.—^Associate Alumni, etc., v. 
General Theological Seminary, etc., 
57 N.B. 626. 163 N.Y. 417, modify- 
j ing 49 N.Y.S. 745, 26 App.Div. 144. 

111 C.J. p 923 note 26. 

j 28. Cal.—Ottney v. Pinnie, 42 P.2d 
I 714, 5 Cal.App.2d 356. 


ment proposed to be furnished for 
the members of the club, and how 
they are to be conducted, so that the 
court, after examination of the arti¬ 
cles, can without hesitation certify 
that the purposes are lawful and 
not injurious to the public.—In re 
Hampton Booster Club, 29 Pa.Dist. 
934—In re Monroe Republican Club, 
19 Pa.Co. 568, 6 Pa.Dist. 515, 45 Pa. 
L.J. 52—11 C.J. p 922 note 17 [b] (2). 

19. Pa.—In re Rox Athletic Ass’n of 
McKees Rocks, Pa., 178 A. 464, 465, 
318 Pa. 258. 

11 C.J. p 922 note 18. 

“With the preposterous initiation 
fee of 25^ and the equally preposter¬ 
ous monthly dues of 25^, it seems 
asking too much to designate such a 
Club as a bona fide Athletic Club. 
We do not intend to grant a Charter 
to an organization that cannot ex- 
ist except by ‘passing the hat,’ or 
else by procuring a license and sell- 
ing liquor to the members,—thus 
adding one more drinking resort to 
those already posing as Chartered 
Clubs.”—In re Rox Athletic Ass'n of 
McKees Rocks, Pa., supra. 

20 . Pa.—In re Pourth Street Club, 
18 Pa.Dist. 1039—In re Societa 
Italiana di Mutui Socoerso de Ben¬ 
efieinza of Bristol, 24 Pa.Co. 84. 

11 C.J. p 922 note 19. 

21 . N.Y.—^Matter of Carpenters’, 
etc., Union, 17 Abb.N.Cas. 109. 
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complete the proposed membership list, persons who 
have purchased memberships in reliance on his 
agreement may recover from the promoter their 
damages resulting from such failure.29 

§ 5. - Purpose and Object 

The purpose and object of the club must be lawfui 
and for the best interests of the comnnunity. 

Whether incorporated or unincorporated, the pur¬ 
pose and object of a club must, of course, be law- 
ful.^® Statutes permitting the incorporation of 
clubs usually require not only that their purposes be 
lawfui, but that they shall have as well a worthy 
and commendable object, and a charter should be 
denied where it may be readily seen that the pro¬ 
posed assemblages will not be conducive to the wel- 
fare of the members or of the community at large.^^ 
Accordingly, clubs for the purpose of cultivating 
foreign nationalism, which might resuit to the det- 
riment of American interests,32 or a purely political 
club with no capital or property,33 or a labor union 
without capital or property,^^ or a club whose pur¬ 
pose is to sell intoxicating liquors without a li- 
cense,35 have been refused incorporation. On the 
other hand, it is no objection to the application for 
incorporation that the name is indicative of political 


belief or affiliation if the real purpose is legiti- 
mate;36 ^^d a social club may be formed for the 
purpose of purchasing and maintaining a driving 
park and clubhouse with the object of improving 
horses in speed, style, action, and blood.27 

§ 6. Registration 

Examine Pocket Parts for later cases. 

§ 7. Constitution, By-Laws, and Rules 

The constitution and by-laws of a club constitute a 
contract blndlng both it and the members. By-laws may 
be adopted, amended, or repealed only in accordance with 
the provlslon, if any, In the by-laws therefor. 

In case a club is incorporated, its rights and 
powers, and duties and liabilities are governed by 
its charter, the same as other corporations. Accord¬ 
ingly, a constitution adopted by a membership Cor¬ 
poration after its organization, not in conformity 
with its charter or certificate of incorporation, is 

invalid.28 

If a club adopts a constitution and by-laws they 
constitute a contract between the club and its mem¬ 
bers, binding on both,29 whether the club is incor- 
porated^o or not;^^ and every member of the club 


2d. Cal.—Ottney v. Finnie, supra. 
Measiire of damages 
Members of proposed club were 
entitled to recover membership fees 
and moneys expended in improving 
individual properties where promoter 
breached contracts by refusing to 
complete membership list and make 
promised improvements.—Ottney v, 
Finnie, supra. 

30. Pa.—In re Lake Wynola Assoc., 
3 Pa.Co. 626. 

31. Pa.—^In re Overbrook Social 
Club, 22 Pa.Dist. & Co. 725—^In re 
Slavic Citizens’ Club, 14 Pa.Dist. 
588, 9 North.Co. 382—In re Toung 
Men’s Republican Club of Twenty- 
eighth Ward, 12 Pa.Dist. 584, 29 
Pa.Co. 141;—In re Application of 
Accountants Ass’n of Pitts., 5 Pa. 
Dist. 699, 18 Pa.Co. 159. 

11 C.J. p 923 note 28. 

Refxisal warranted 

Application for a charter for a so¬ 
cial club will be denied, where it 
appears that its proposed location 
is on the flrst floor of the horne of 
the Principal offlcers, that the club 
assets are very small, that the 
Standard of membership is only that 
the proposed member be introduced 
by a member, and where it is evident 
that the club hopes to live off the 
dances, boxing matches, and other 
similar activities to be held in the 
clubroom, particularly where the 
Club may sell liQUor.—In re Charter 
for Club, 22 Pa.Dist. & Co. 669. 


IMquor essential 

An application for a charter for a 
social Club will be refused, if it pro- 
poses to dispense alcoholic beverages 
to its members, not as an incident 
of Club life but as an essential in 
support of the club itself.—In re 
Green Hilis Lake Sportsmen’s Club, 
23 Pa.Dist, & Co. 134. 

32. N.T.—Application of Catalonian 
Nationalist Club of New York, 184 
N.Y.S. 132, 112 Misc. 207. 

Pa,—In re Societa Italiana di Mutui 
Socoerso de Benefieinza of Bristol, 
24 Pa.Co. 84. 

11 C.J. p 923 notes 29, 30. 

Foreign nationalist club 

On an application of the Catalonian 
Nationalist Club of New York for 
approval of its certificate of incor¬ 
poration as a membership Corpora¬ 
tion, where the certificate stated that 
its object was to make a center of 
representation in North America of 
Catalonian culture and of the legiti- 
mate national aspirations of Catalo- 
nia, to diffuse Information thereof, 
and to strengthen the bonds of 
brotherhood among Catalonians of 
New York and its vicinity, would be 
denied, as its object, if executed, 
might resuit to the detriment of 
American interests.—^Application of 
Catalonian Nationalists Club of New 
York, 184 N.Y.S. 132, 112 Misc. 207. 

33. Pa.—In re Monroe Republican 
Club, 6 Pa.Dist. 515, 19 Pa.Co. 668. 

11 C.J. p 923 note 31, 
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34. N.Y.—Matter of Carpenters’, 
etc., Union, 17 Abb.N.Cas. 109. 

35- Pa.—In re Slavic Citizens’ Club, 
14 Pa.Dist.' 588—In re Societa Itali¬ 
ana di Mutui Socoerso de Benefle- 
inza of Bristol, 24 Pa.Co. 84. 

11 C.J. p 923 note 33. 

36. Pa.—In re Central Democratic 
Assoc., 8 Pa.Co. 392. 

37. Ind.—Mullen v. Beech Grove 
Driving Park, 64 Ind. 202. 

Mich.—Detroit Driving Club v. Fitz- 
gerald, 67 N.W. 890, 109 Mich. 670. 

38. N.Y.—Stein v. Marks, 89 N.Y.S. 
921, 44 Misc. 140. 

11 C.J. p 924 note 56. 

39. Kan.—Lake of the Forest Club 
V. Buttles, 51 P.2d 18, 142 Kan. 638. 

La.—Colonial Country Club v. Rich- 
mond, 140 So. 86, 87, 19 La.App. 
272, quoting Corpus Juris. 

11 C.J. p 924 note 58. 

Axneudmeut after resiguatiou 

By-laws of country club could 
not, after resignation of member, be 
amended to change method or 
amount of compensation for stock.— 
Brown v. Green Brook Country Club, 
150 A. 336, 106 N.J.Law 560. 

4J>. Mass.—Boston Club v. Potter, 98 
N.E. 614, 212 Mass. 23. Ann.Cas. 
1913C' 397. 

41. Minn.—Anderson v. Amidon, 130 
N.W. 1002, 114 Minn. 202, 34 L.R.A., 
N.S., 647, Ann.Cas.l912B 987. 
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is presumed to be acquainted with its rules.^2 The 
laws so adopted by the club must, of course, be law- 
ful in order to be binding.^3 
A by-law of a club can be adopted only on com- 
pliance with the provision, if any, in the by-laws 
therefor,^^ and by-laws, which are the permanent 
and continuing rules of government, can be amended 
or repealed only in the manner prescribed by the 
by-laws.45 Ordinarily, whether any given rule of 
action becomes a by-law or is a mere resolution de- 
pends on the solemnity with which it is passed,^® 
and a resolution offered and adopted without pre- j 
vious notice, on mere motion by majority vote, can- 
not have the eifect of impairing the binding force 
of a valid existing by-law.^*^ 

§ 8. Rights and Powers 

The rights and powers of a club are ordinarily gov- 
erned by the controlling statutes and Its charter, consti- 
tution, and by-laws. 

The rights and powers of a club, subject, of 
course, to such limitations as may exist either at 
common law or by statute, are govemed primarily 
by its charter, constitution, and by-laws.^* A club, 
even though unincorporated, particularly where it 
is organized to promote some purpose beneficial to 
the general public or of certain classes Aereof, are 
generally held to have the power to acquire and con- 
vey real property,*9 and to occupy and hold proper- 
ty as a tenant.so A club also has power, under a 
statute authorizing it to hold real and personal es- 
tate, and to provide suitable buildmgs for its ac- 
commodation, to borrow money for such purpos- 
es-51. and it may enforce a trust created for its 
benefit.52 a bona fide social club, if permitted by 
its articles of incorporation or association, may 
engage in business by transactions with either its 
members or members of the public.53 However, a 
Club cannot issue stock on which the votes of mem- 
bers ahall be based.^^ 


Immmity from puUic interference. The public 
authonties have no right to interfere with the fes- 
tivities of a private club organized for a legitimate 
purpose and conducted in a manner not amounting 
to a nuisance or breach of the peace; but a social 
cluh cannot complain of the surveillance of the po- 
lice w ere it gives a public ball and sells wines- and 
liquors to all persons willing to pay for them.^^ 


§ 9 - 


Racing Associations 


powers of a racing association are 
governe ^ controlling statutes, its charter, consti¬ 
tution, and by-iaws. 

A Corporation organized under a statute, provid- 
ing for the incorporation of associations for improv- 
ing the breed of horses, etc., acquires its only right 
to conduct races for a stake or reward by virtue 
of a license issued by the racing commission created 
by the act; and, as such license must contain a 
condition that all running races and running race 
meetinp shall be subject to the reasonable rules and 
regulations of the jockey club, such a Corporation 
and its patrons are as much subject to such rules 
and regulations as if the same were a part of the 
act authorizing the issuing of the license; and 
hence patrons of the races conducted by such an as¬ 
sociation subject themselves to such rules, and to 
the liabilities and penalties prescribed thereby.56 A 
rule adopted by the jockey club, under the provi- 
sions of such a statute requiring the exclusion from 
race meetings of a person’ ruled off the turf for im- 
proper practices, is not an illegal restriction on the 
franchise enjoyed by a racing association incorpo- 
rated under the act, nor on the rights of the public 
in such franchise; and it invades the right of no 
person not a member of such an association, vio- 
lates no contract, takes away no property or vested 
right, and is not illegal and the penalty which 
may be ipfiicted under the rule is not limited to the 


42. La,—Colonlal Country Club v. 
Richmond, 140 So. 86. 19 La.App. 
272, quoting Corpus Juris. 

11 C.J. P 924 note 61. 


43 _ ]jsr.y.—Stein v. Marks, 89 N.T.S. 

921, 44 Misc. 140. 

11 C.J. P 925 note 62. 

44 , Qa.—Hornady v. Goodman, 146 
S.E. 173, 167 Ga. 555. 


45. Ga.—Hornady v. Goodman, su¬ 
pra. 

11 C.J. p 926 notes 63, 64. 

40 . Ga.—Hornady v. Goodman, su¬ 
pra. . 

Ga.—Hornady v. Goodman, su¬ 
pra. 

48. Autliority to dispense intoxicat- 

ins |l 4 tLors to its members is not im- 


plied from the charter of a social 
Club, where, under the statutes, a 
Corporation cannot secure a license 
to sell such liquors. 

Mo.—State v, Missouri Athletic Club, 
170 S.W. 904, 261 Mo. 576, L.R.a. 
1915C 876, Ann.Cas.191 61) 931. 
Tex.—State v. Country Club, Civ. 
App., 173 S.W. 570. 

48 . Ark.—Town of Gravette v. 

Veach, 54 S.W.2d 704, 186 Ark. 544. 

50. 111.—^Miller v. McElin, 208 m. 
App. 605. 

51 . Mass.—Bradbury v. Boston Ca- 
noe Club, 26 N.E. 132, 153 Mass, 
77. 

11 C.J. P 925 note 66. 

52 Pa.—^Hays v. Glassport Bridge 
Co.. 32 Pittsb.L..J..N.S., 265. 
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53. Cal.—Cuzner v. California Club, 
100 P. 868, 155 Cal. 303, 20 L.R.A., 
N.S., 1095 and note. 

54i N.T.—^Anderson v. Reid, 45 N.T. 

S. 742, 19 Misc. 95. 

55. N.T.—Cercie Francais de L*Har- 
monie v. Prench, 44 Hun 123. 

11 C.J. p 925 note 72. 

Clubs subject to valid exercise of 
police power see supra § 3. 

5€. N.T.—Grannan v. Westchester 
Racing Assoc., 47 N.E. 896, 153 N. 

T. 449, reversing 44 N.T.S. 790, 16 
App.Div. 8. 

57. N.T.—Grannan v. Westchester 
Racing Assoc., 47 N.E. 896, 153 
N.T. 449, reversing 44 N.T.S. 790, 
16 App.Div. 8. 
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exclusion of the offender on the particular day 
when the ofYense is committed.^^ 

The executive committee appoiiited under the 
rules of a jockey cliib to settle disputed points that 
may arise are the hnal arbiters in regard to the 
rights of horses to enter any of the club's races, 
and the decision of such committee will not be dis- 
turbed by the courts except for plain abuse of pow- 
er.^^ 

Free passes. In the absence of a statute or pro- 
vision in its charter to the contrary, a racing associ- 
ation has the right to issue free passes, particularly 
in an effort to obtain favorable publicity in the 
newspapers.®® 

§10. Liabilities 

A Club may be llable elther In contract or tort for the 
acts of its agents acting within the scope of their em- 
ployment. 

A club is liable on contracts made in its behalf by 
its duly authorized agents.®^ However, one deal- 
ing with a membership Corporation is bound to 
know of its strictly limited powers and sharply de- 
fined methods of procedure.®^ 

An unincorporated club is not liable for the debts 
of a member, nor are club funds liable therefor, un- 
less the share of such funds belonging to such mem¬ 
ber is shown.®® 


Torts. An incorporated club, conducting club 
houses, and sustained by membership dues, is liable 
to its niembers for ncgligence ;®4 and a club may be 
held liable for a tort committed by its members or 
guests while engaged in the sport for which it was 
organized.®® A club, particularly where its organi- 
zation is such as to constitute its members part- 
ners, may be liable for any negligence on the part 
of its agents in the performance of their duties.®® 
A club, maintaining a clubhouse, owes a duty to its 
paying guests to use reasonable care that the prem- 
ises as a whole, and the rooms assigned to the use 
of the guest in particular, should be reasonably fit 
and safe for the use intended.®'^ It is also the club’s 
duty to take fair and reasonable precautions that 
the guest is informed and warned against all dan- 
gers incident to the enjoyment of the club privil- 
eges, which are not obvious to the senses of an or- 
dinarily intelligent person.®® As to invitees on club 
property, the club owes them the duty to exercise 
ordinary care to prevent their injury.®^ 

A club is not liable to a person not a member for 
excluding him from membership where he shows no 
right to become such, even though certain ofiicers 
and employees, acting entirely beyond their func- 
tions, individually deceived him into believing that 
he was a member.'^® 


56. N.T,—Grannan v. Westchester 
Racing Assoc,, 47 N.E. 896, 153 N. 
Y. 449, reversing 44 N.Y.S. 790, 16 
App.Div. 8. 

59 . N.T.—Oorrigan v. Coney Island 
Jockey Club, 20 N.Y.S. 437, 61 N.Y. 
Super. 393, reversing 16 N.Y.S. 705. 

60. Ky.—Commonwealth v, Ken- 
tucky Jockey Club, 38 S,'W.2dl 987, 
238 Ky. 739. 

61. N.Y.—Maresi v. American Yacht 
Club, 30 N.Y.S. 1068, 10 Misc. 220. 

11 C.J. p 925 note 81. 

No defezLse 

The mere fact that a club, if re- 
Quired to repay, pursuant to certifi- 
cates of membership, amounts re- 
ceived from deceased members, would 
become insolvent, constitutes no de¬ 
fense to a statement of claim by the 
members’ representatives.—^Plaherty 
V. Manufacturers* Club of Philadel¬ 
phia, 159 A. 209, 104 Pa.Super. 546. 

62. N.Y.—Fischer v. Motor Boat 
Club of America, 113 N.Y.S. 56, 61 
Misc. 66. 

NspaymexLt of life member fees 
• Promi se by club, having received 
specified sum from life member, to 
repay sum on member’s death, was 
not shown to be ultra vires.—Plaher- 
ty V. Manufacturers’ Club of Phila¬ 
delphia, 159 A. 209, 104 Pa.Super. 546. i 


ea. Kan.—Chastain v. Baxter, 31 P. 

2d 21, 139 Kan, 381. 

64. N.Y.—Beecroft v. New York At¬ 
lantic Club, 97 N.Y.S. 831, 111 App. 
Div. 392. 

Beposit of valuables 
Where a club, as part of the Serv¬ 
ice rendered its members, received a 
deposit of valuables by a club mem¬ 
ber without requiring any statement 
of the value of the deposit, and gave 
a receipt, on failure to return such 
valuables on demand therefor, it was 
liable as a bailee for hire for the 
full value thereof, notwithstanding 
a statute providing that liability of 
a depositary for negligence cannot 
exceed the amount which he is in¬ 
formed by the depositor, or has rea- 
son to suppose, the thing deposited 
to be worth.—Greer v. Los Angeles 
Athletic Club. 258 P. 155, 84 Cal.App. 
272. 

65^ La.—Simmonds v. Southern Ri- 
fle Club, 27 So. 656, 52 La.Ann. 
1114. 

66. Tex.—Golden v. Wilder, Civ. 
App., 4 S.W.2d 140. 

67. Mass.—^Kitchen v. Women’s City 
Club of Boston, 166 N.E. 554, 267 
Mass. 229. 

08. Mass.—Kitchen v. Women’s City 
Club of Boston, supra. 
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Bng slippingr 

A paying guest of a women’s club 
could not recover for injuries sus¬ 
tained when a rug slipped on a slip- 
pery floor of her room and she feli, 
where she knew when the room was 
assigned to her that it had slippery 
floors and light rugs, and that light 
rugs when stepped on might be ex- 
pected to slip on slippery floors, since 
she voluntarily assumed the risk of 
any accident which naturally at- 
lached to the condition which she 
observed and, by assenting, nega- 
tived the existence of any duty on 
the part of the club to warn her of 
such dangers.—Kitchen v. Women's 
City Club of Boston, 'supra. 

66. Pree-lance jockey riding horse 
in race under license from jockey 
Club was an invitee to whom club 
owed duty to exercise ordinary care. 
—Simmons v. Kansas City Jockey 
Club, 66 S.W.2d 119, 334 Mo. 99. 

70. Cal.—Jackson v. The Gables, 297 

P. 983, 113 Cal.App. 80. 

Orderiug from olubliquse 

Corporation conducting club, and 
its directors, could not be held liablc- 
for acts of clubhouse manager or- 
dering plaintifC, who was not a mem¬ 
ber, from clubhouse,—Jackson v. The 
Gables, supra. 
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§ 11. Officers, Agents, and Committees 

See infra §§ 12-14. 

§ 12. - Appointment or Election 

The appointment or election of an officer of a Club 
shouid be in accordance with any statutory requirement 
therefor and with the provisione therefor in the club by- 
laws. 

In order for an officer to be validly elected to of¬ 
fice in a Club, there must be a compliance with stat¬ 
utory requirements therefor, if any, and with the 
by-laws of the clubJi If the election of an officer 
is illegal, a court of equity may restrain him from 
acting as such.72 been held, however, if the 

proceeding involves merely the question of title to 
office in a club, that equity has no jurisdiction,'^^ the 
remedy of quo warranto, as discussed in the C.J.S. 
title Quo Warranto §§ 7, 9, also 51 C.J. p 315 note 
2, p 318 note 39, being available. 

Nomination, A by-law, providing that nomina- 
tions from the floor shall always be in order, author- 
izes nominations from the floor until the election of 
officers is in fact held.^^ 

§ 13. - Rights and Powers 

The rights and duties of the officers of a Club are 
usually based on its charter, constitution or by-laws, 
usage, and general principies of law. 

Generally speaking, the rights and duties of the 
officers of a club find their basis in the applicable 
provisions of its charter, constitution or by-laws, 
usage, and general principies of law, and frequent- 
ly the question of authority resolves itself into one 


§ 13 

of fact.75 If the act done by an officer is not with- 
in the scope of his authority, the club is not of 
course bound therehy,*^® in the absence of ratifica- 
tion or estoppel;'^'< and one who seeks to hold the 
club liable for the act of an officer must show that 
the officer had authority to do the act.'^^ 

A power conferred by a club through a meeting 
of its members on one person to do an act is supe¬ 
rior to and supersedes the power to do the same act 
conferred upon another person by the board of trus- 
tees.79 

Directors or trustees. The restrictions on the 
powers of the governors of a membership Corpora¬ 
tion must be strictly construed, where the statute 
imposes on each director a liability for the debts of 
a Corporation.so Provisions in the constitution of 
an incorporated club authorizing its board of trus¬ 
tees to “have the control and management of its 
property, funds and affairs,” and *‘determine all 
matters affecting the welfare of the club,^' and to 
^‘authorize and control all the expenditures,’’ do not 
confer authority on such board to acquire real es- 
tate for club premises, or to authorize a commit- 
tee so to do.^^ Powers vested in the directors of 
an incorporated club to secure the payment of the 
debts of the club out of its fund are not riullified 
by the fact that in certain contingencies the direc¬ 
tors may be personally liable for the debts or some 
of them.S 2 

President. The president of 'an incorporated club 
has been held to have presumptive authority to act 
in the ordinary business of the club.^? 


71. Ga.—Hornady v. Goodman, 146 
S.E. 173, 167 Ga. 555. 

11 C.J. p 926 note 87. 

72. N.Y.—Boston Baseball Assoc. v. 
Brooklyn Baseball Club, 75 N.Y.S. 
1076, 37 Misc. 521. 

73. Ga.—Hornady v. Goodman, 146 
S.E. 173, 167 Ga. 655. 

74. Ga.—Hornaday v. Goodman, su¬ 
pra. 

Motiou to close 

Under such a by-law the fact that 
at a previous meetingr of the club a 
motion to close the nominations was 
carried will not bind a subsequent 
meeting at wh|ch the election was 
to be held.—Hornady v. Goodman, 
supra. 

75. Pa.—Shea v. Quaker City Wheel- 
men, 9 Pa.Super. 225. 

11 C.J. p 926 notes 90, 91. 

76. N.Y.—Croker Nat. Fire Preven- 
tion Engineering Co. v. Montauk 
Club, 155 N.Y.S. 355. 

Becognition of olaim 
Where the president of a golf 
Club by authority of the directors en- 
gaged plaintiff as engineer in the 


construction of the courses and as 
architect for a building, the engi- 
neering work having been partially 
completed, but the building pians 
were not used on account of the 
financial condition of the club, in 
view of the relation of the president 
to the Club, he did not exceed his au¬ 
thority in recognizing the architecfs 
claim for compensation.—Blackwell 
V. Ranier Golf & Country Club, 208 
P. 21, 120 Wash. 384. 

77. Md,—^Metropolitan Club v. Hop- 
per, McGaw & Co., 139 A. 554, 153 
Md. 666. 

11 C.J. p 926 note 93. 

XmpiLted kiLowledge 

Deliveries of accounts for goods 
used by a company conducting a res¬ 
taurant on the premises of a club 
to the club’s bookkeeper, whose du- 
ty it was to open all mail and de- 
liver accounts rendered against the 
club to its ofldcers, was equivalent to 
a delivery thereof to the club, and 
the bookkeeper’s knowledge of their 
contents became the club's knowl¬ 
edge, as to estop the club from 
setting up its agenfs lack of author- 

1285 


ity in charging goods used by the 
restaurant to the club's account.— 
Metropolitan Club v. Hopper, McGaw 
& Co., supra. 

73. Pa.—Shea v. Quaker City Wheel- 
men, 9 Pa.Super. 225. 

11 C.J. p 926 note 94. 

79. N.J.—Kirwan v. Barney, 61 N. 
Y.S. 122, 29 Misc. 614, afSrming 67 
N.Y.S. 812, 27 Misc. 181. 

80. N.Y.—Pischer v. Motor Boat 
Club of America, 113 N.Y.S. 56, 61 
Misc. 66. 

SI. N.Y.—Kirwan v. Barney, 61 N. 
Y.S. 122, 29 Misc. 614, affirming 57 
N.Y.S. 812, 27 Misc. 181. 

82. N.Y.—Thompson v. Wyandanch 
Club, 127 N.Y.S. 195, 70 Misc. 299. 

83. Fla.—Miami Jockey Club v. Lil- 
lias Piper, Inc., 155 So. 806, 115 
Fla, 612. 

Decoratiou of clubliouse 
President of incorporated club had 
presumptive authority to execute 
contract binding on club for decora- 
tion and furnishing of clubhouse on 
cost-plus basis.—Miami Jockey Club 
V. Lillias Piper, Inc., supra. 
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House committees. In the absence of any restric- 
tions on the powers of the house committee, one who 
has duly leased the clubhouse from the ofificers 
thereof for the purpose of maintaining a restaurant 
for the exclusive use of the members and their 
giiests may recover for refreshments furnished to 
guests of the club at the request of members of the 
house committee.S^ 

Execution of poivers. Under a statute prohibit- 
ing the making of leases by a membership Corpo¬ 
ration, unless authorized by two thirds of the di- 
rectors, where there are nine members of a board 
of governors, six must concur in authorizing the 
signing of a lease;85 and under a by-law of a so- 
cial Corporation providing that an assessment could 
be made by a majority of the executive committee 
which consisted of twenty members, five of which 
constituted a quorum, by a “majority of the com¬ 
mittee” was meant a majority of the whole com¬ 
mittee, and not a majority of the quorum of. five.^^ 

§ 14. -Liabilities 

An offlcer or agent of an Incorporated club fs not lla- 
ble on contracts entered into by him in behalf of the club 
where It is ciear that he is acting In his officlal capacity; 
but the rule is otherwise as to officers or agents of unln- 
corporated clubs. An offlcer or agent may be held liable 
for secret profits made by him while acting in a fiduciary 
capacity for the club. 

Where there is no question of the legal entity of 
the club, an ofhcer is not liable on contracts made 
by him for the club, at least where it is ciear that 
he was acting as the club^s agent and did not intend 
to bind himseif personally.^^ Qn the other hand, an 
ofEcer who acts for an unincorporated club in sign- 
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ing an instrument in its behalf is personally liable 
thereon;^^ although, in the absence of any inter- 
vening rights of third persons, it has also been held 
that an officer of an unincorporated association is 
not liable on an instrument signed by him in his 
official capacity when he was assured by all con- 
ceriied that no personal liability would attach there- 
to.^^ 

Under some statutes the trustees of an incorpo¬ 
rated club are liable for the debts of the club con- 
tracted while the trustees are in ofhce.^*^ Under 
such a statute, the president of an incorporated club, 
if he is not also a trustee, is not individually liable 
although the debt is incurred by him as president^i 
A creditor need not first exhaust his remedy against 
the club before proceeding against the trustees un¬ 
der this statute;® 2 and the fact that the creditor has 
brought an action to enforce a mechanicas lien 
against the club does not alfect his right to enforce 
a claim against the trustees under their statutory 
liability.®® 

An officer or a member of the club who acts in 
a fiduciary capacity for the club, such as a pur- 
chasing agent, will be liable to the club for secret 
profits made by him on transactions with the club.®^ 
A person alleging fraud and collusion on the part 
of the directors of an incorporated club has the 
burden to establish such allegations.®^ A member 
of an incorporated social club must make a strong 
showing of mismanagement of its affairs by the 
board of directors, of which he had knowledge and 
made no complaint, before he can be heard to say 
that such mismanagement has resulted to his in- 
jury;96 and the member is charged with knowledge 


84. N.T.—Deller v. Staten Island 
Athletic Club, 9 N.Y.S. 876, 

85. N.Y.—Fischer v. Motor Boat 
Club of America, 113 N.Y.S. 66, 
61 Misc. 66. 

BGk Mass.—Rogers v. Boston Club, 
91 N.E. 321, 205 MaSs. 261, 23 L.R. 
A.,N.S., 743. 

87. R.I.—Beattie Corporation v. Gid- 
ley, 171 A. 505, 54 R.L 180. 

Xiease containing a recital of the 
capacity in which an officer signs, 
and which is executed by him in that 
capacity, is a lease of the club, if 
incorporated, and not the offlcer’s 
personal act.—Whitford v. Laidler, 
94 N.Y. 145, 46 Am.R. 131. 

8S. lowa.—Lewis v. Tilton, 19 N.W. 

911, 64 lowa 220, 52 Am.R. 436. 

11 C.J. p 926 note 6, p 927 note 9. 
Nonexistent or incompetent Princi¬ 
pal, liability of agent generally see 
Agency § 213. 

G’ 00 ds recelved at club' 

Where the treasurer and steward 


of a Club having no valid charter or- 
ders goods which are received at the 
Club, he is liable for the price there¬ 
of.—Shiflett V. Kelly, 84 S.E. 606, 16 
Ga.App. 91. 

89- lowa.—^Andrew v. Pella Golf 
Club, 250 N.W. 709, 217 lowa 577. 

90. N.Y.—Metzger v. Carr, 29 N.Y.S. 
410, 79 Hun 258. 

11 aj. p 927 note 13. 

91. NY.—Sieger v. Culyer, 2 Abb. 
NCas. 347, affirmed 67 N.Y. 601. 

92. N.Y.—^Robinson v. Fay, 19 N.Y.. 
S. 120. 

93. N.Y.—Robinson v. Fay, supra. 

94. 111.—Dixmoor Golf Club v. 
Evans, 156 NE. 785, 325 111. 612. 

11 C.J. p 927 note 20. 

Directors 

Where directors incorporated golf 
Club and issued stock in order that 
director having option on property 
could sell it to Corporation at large 
advance, directors were liable for 
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profits made, stockholders not being 
represented.—Dixmoor Golf Club v. 
Evans, supra. 

95. VaUdity of claim 

Finding of creditors' committee 
that certain claimant had valid claim 
against golf Corporation for material 
furnished to one of promoters and 
actually used in improving property, 
and that claimant was entitled to 
stock in Corporation to amount of 
claim, was held to be sustained by 
evidence.—Henderson v. Jacobs, 27 P. 
2d 378, 219 Cal. 477. 

Bvideuce sustained finding that di¬ 
rectores purchase of corporation’s 
property at execution sale was not 
part of fraudulent conspiracy to pur¬ 
chase property for benefit of other 
directors and to relieve them from 
liability on notes to damage of other 
stockholders and in violation of- stat¬ 
ute.—Henderson v. 'Jacobs, supra. 

96. Colo.—^Rollins v. Denver Club, 

96 P. 188, 43 Colo. 345. . 
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oi the expenditure of the cluVs income and profits, 
and with the management of its'affairs by the di- 
rectors.97 The treasurer of a committee of a soci- 
ety which has two factions, who collects money in 
his ofiicial capacity and pays it over to the treasurer 
elected by the faction which was in the wrong, is 

flot liable for conversion.^S 

§ 15. Membership Generally 

See infra §§ 16, 17. 

§ 16. - Admission to 

Electlon to membership by the members of the Club 
is usually prerequisite to membership in a social club. 

In the ordinary social club persons applying for 
membership are required -to have a certain Standard 
of social standing and moral character and are voted 
in by the unanimous vote, or by the vote of a fixed 
majority of ali the members voting on the applica- 
tions of candidates.99 A member of a club, who re- 
ceived notice of its incorporation and continued for 
three years thereafter to pay dues, is a member of 
the Corporation and liable for dues.^ The pufchas- 
er of a share in a proprietary club is not necessarily 
entitled to membership, as, under the by-laws of the 
club, his election may be a prerequisite to his en- 
joyment of its privileges or to any rights as a share- 
h(5lder.2 

§ 17 ,. -Termination and Reinstatement 

a. By act or omisssion of member 

b. By act of club 

c. Judicial prevention of expulsion 

a. By Act or Omission of Member 

On compliance with reasonable club regulations in 
regard thereto, a member may resign from a club. 

In the absence of any rules to the contrary, a 
member of a club who has paid his subscription for 


§ 17 

the current year, and who is in no other arrears to 
his fellow members, may resign his membership at 
any time by communicating such intention to the 
society; and ordinarily it is not necessary that the 
resignation shall be accepted by the club.3 a club 
however, may impose reasonable restrictions on a 
member’s right to resign,^ and to entitle a member 
to resign, so as to relieve himself from further lia- 
bility as such, he must comply with such provisions 
as may be contained in the by-laws relating to res- 
ignation.5 Accordingly, if the by-laws of the club 
permit a member to resign only when he has paid 
up all dues, an attempted resignation of a member 
who owes dues is not effectual;^ and if the resig¬ 
nation is not received by the officer of the club des- 
ignated by the by-laws to receive it, its receipt by a 
clerk in the club's offices does not render it effec¬ 
tive.*^ On the other hand, club by-laws that no res¬ 
ignation shall be effective until accepted by the club 
directors and a transfer of the certificate of mem- 
bership made on the club books,^ or a by-law that 
the assignment of a new candidate for membership 
is necessary before a resignation will be accepted * 
have been held to be invalid as unreasonable and 
arbitrary. A provision that a member shall be 
dropped from the roll by the board of governors of 
the club, when in arrears for a specified length of 
time, is not self-executing, and does not terminate 
the membership without action on the part of the 
governors and a member cannot, by failure to 
pay dues, terminate his membership so as to avoid 
further liability, although the club might have termi- 
nated it.^^ 

Restoration to membership, Where a member of 
a membership Corporation tenders his resignation 
he at once ceases to be a member, and is not enti¬ 
tled to be restored to membership, although he at- 
tempts to withdraw the resignation before it is ac- 
cepted.^^ 


97. Colo.—Rollins v. Denver Club, 
supra. 

98w N.Y.—Beggrar Students* Pleas- 
ure Soc. v, Eichel, 64 N.Y.S. 128, 
25 Misc. 177. 

99. W.Va.—Cohen v. IKing Knob 
Club, 46 S.E. 799, 55 W.Va. 108. 

1 . N.Y.—Building Trades Club v. 

Hauslinff, 56 N.Y.S. 1056, 26 Misc. 
746. * 

2. N.Y.—McAlpin v. Carden, 103 N. 
T.S. 509, 53 Misc. 401. 

Damagres 

In an action for damages for fail¬ 
ure to deliver a share of stock.in a 
Club, where the election of the pur- 
chaser to membership in the club 
is a prerequisite to his enjoyment of 
its privileges or to any rights as a 


stockholder, plaintiff is entitled to 
nominal damages only.—McAlpin v. 
Garden, supra. 

3. N.Y.—Peo. V. New York Motor 
Boat Club, 129 N.Y.S. 365, 70 Misc. 
603. 

11 C.J. p 927 note 27. 

4- Cal.—Haynes v. Annandale Golf 
Club, 47 P.2d 470, 4 Cal.2d 28, 90 
A.L.R. 1439. 


7. La,—Colonial Country rii„u 
Richmond. 140 So. 8 «. 19 

11 C.J. p 928 note 30. 


8 . Cal,— Haynes y. Annandale Golf 


9 . Cal.-Haynes v. Annandale Golf 
Club, supra. 


5. La.—Colonial Country Club v. 
Richmond, 140 So. 86 , 87, 19 L.a. 
App.*272, quoting Corpus Juris. 

11 C.J. p 927 note 28. 

G. Mass.—Boston Club v. Potter, 98 
N.E. 614, 212 Mass. 23, Ann.Cas. 
1913C 397. 

N.Y.—^Westchester Golf Club v. 
Pinkney,' 87 N.Y.S. 153, 43 Misc. 
338. 


10 . N.T.—Westchester Golf Club v 

Knkney, ST N.T.S. 153 . 


11 . Mass.—^Boston Club 
N.E. 614, 212 Mass. 
1913C 397. 


V. Potter, 98 
23 , Ann.Cas. 


2 . N.T.—Peo. V. New York Motor 
Boat Club, 129 N.Y.S. 865 70 jilsc. 
603. 
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b. By Act of Club 

A member of a Club may be expelied from member- 
ship for sufficient cause, and the procedure therefor 
shouid be in accordance wlth the by-laws and rules of 
the Club. 

Since, as already discussed in § 7, the constitu- 
tion and by-laws o£ a club constitute a contract 
between it and its members, a member, as one of 
the incidents of membership, consents to accept lia- 
bility to expulsion, ordered in accordance with the 
cluVs regulations and in case the rules provide 
that the board of trustees may expei a member 
for conduct, prejudicial to the welfare of the club, 
the trustees, when charges are filed, have the right, 
and it is their duty, to proceed to the trial of the 
charges.^^ The power of expulsion is also some- 
times conferred by statute.^^ Qn the other hand, 
if the offense with which the member of an incor- 
porated club is charged is not grave enough to 
constitute grounds for expulsion by a corporate 
body at common law,i® it is necessary that author- 
ity for his expulsion shall be expressed by some 
provision of the charter.^^ 

Grounds, A member of a club cannot be ex- 
pelled arbitrarily and on insufficient grounds.^^ A 
cause sufficient to justify the expulsion of a mem¬ 
ber of a club which has power to expei members 
for cause is conduct which in some way, or to some 
degree, tends to injure the club materially or in 
reputation, or which is contrary to, and destructive 
of, the purpose of its organizatiom^^ 

The power to prescribe grounds for expulsion is 
given sometimes by statute, and usually by the char- 
ter of incorporation or by the constitution of the 
club.20 When the power to expei is given by char- 


ter, the by-laws may properly prescribe the canises 
for expulsion,^! provided, however, that the 
grounds prescribed are reasonable and not in vio- 
lation of law .22 

Procedure in generat, Where the power to ex¬ 
pei is given by charter, the by-laws may properly 
prescribe, not only the causes for expulsion, but 
also the mode of procedure.23 In exercising the 
right of expulsion, it is essential that the condi- 
tions and mode of procedure, as prescribed by stat¬ 
ute, or by the charter, constitution, or by-laws of 
the club, be strictly observed.24 

A written notice to each member of the board of 
trustees of a club being required in a call of a 
special meeting, the board had no jurisdiction to 
expei a member at a special meeting, if one of the 
trustees had not received written notice and was 
not present, although only a two-thirds vote of the 
trustees present was required for such purpose.25 
Where the meeting of the members of a member¬ 
ship Corporation is not called by a quorum of sev- 
en of them, and on notice, as required by its by- 
laws, it is not a meeting of the Corporation, and a 
suspension of a member at such a meeting is in- 
valid.2® Where it is provided that a member may 
be expelied by a two-thirds vote of the governing 
committee, and that a majority of the committee 
shall constitute a quorum, a two-thirds vote of a 
quorum, there being vacancies in the committee at 
the time when the vote is taken, is insufficient.27 

A member who files charges as prosecutor 
against another member cannot act as a judge or 
vote on any issue as to the guilt or innocence of 
the accused.2^ The manner of appointing the in¬ 


is. Mass.—^Richards v. Morlson, 118 
N.E. 868, 229 Mass. 458. 

11 C.J. P 929 note 68. 

14. Ohio.—Cheney v. Ketcham, 7 
Ohio S. & C.P. 183, 5 Ohio N.P. 139. 

15. D.C.—U. S. V. Washington Met¬ 
ropolitan Club, 11 App.D.C. 180. 

18. Pa.—Com. v. Union League, 19 
A. 1030, 135 Pa. 301, 20 Am.S.R. 
870, 8 Li.R.A. 195. 

11 C.J. p 928 note 35. 

17. Pa.—Evans v. Philadelphia Club, 
50 Pa. 107. 

11 C.J. p 928 note 36. 

18- N.Y.—Barry v. The Players, 132 
N.Y.S. 59, 147 App.Div. 704, re- 
versing 130 N.Y.S. 701, 73 Misc. 
10, and afflrmed 97 N.E, 1102, 204 
N.Y. 669. 

11 C.J. p 928 note 40. 

18. Mass. — Richards v. Morison, 
118 N.E. 868, 229 Mass. 458. 

11 C.J. p 928 note 41. 

Matters held grounds for expulsion I 
(1) Under a provision in the con-l 


stitution of the club that a member 
found guilty of conduct injurious to 
the good order, peace, or interest of 
the association might be expelied, to 
make a charge against the govern¬ 
ing committee that one of its mem¬ 
bers misappropriated club property, 
unless it was true or appeared to 
be true, warrants expulsion.—Rich¬ 
ards V. Morison, supra. 

(2) Other illustrations see 11 C. 
J. p 928 note 41 [a]. 

20. Mo.—Brandenburger v. Jeffer- 
son Club Assoc., 88 Mo.App. 148. 

11 C.J. p 928 note 43. 

21. D.C.—U. S. V. Washington Met¬ 
ropolitan Club, 11 App.D.C. 180. 

Pa.—Com. V. Union League, 19 A. 
130, 135 Pa. 301, 20 Am.S.R. 870, 
8 L.R.A. 195. 

22. N.Y.—Stein v. Marks, 89 N.Y.S. 
921, 44 Misc. 140. 

Belinq.uisliinent of right of suffrage 
By-laws of a membership Corpo¬ 
ration requiring members to give up, 
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under penalty of expulsion, their ex- 
ercise of the right of suffrage, are in 
violation of a constitutional provi¬ 
sion that no Citizen shall be dis- 
franchised or deprived of any rights 
except by the law of the land.— 
Stein V. Marks, supra, 

23. Pa.—Com. V. Union League, 90 
A. 1030, 135 Pa. 301, 20 Am.S.R. 
870, 8 L.R.A. 195. 

24. N.Y.—Stein v. Marks, 89 N.Y.S. 
921, 44 Misc. 140. 

Pa.—Berghof v. Paifmont Post, 17 
Pa.Dist. 681. 

11 C.J. p 928 note 46-47. 

25. N.Y.-^^Peo, V. Greenwood Lake 
Assoc., 18 N.Y.S. 491. 

26. N.Y.—Stein v. Marks, 89 N.Y.S. 
921, 44 Misc. 140. 

27. N.Y.—Loubat v. Le Roy, 40 Hun 
546, reversing 15 Abb.N.Cas. 1. 

28. Ohio.—Cheney v. Ketcham, 7 
Ohio S. & C.P. 183, 6 Ohio N.P. 
139. 
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vestigating committee is generally regulated by the 
rules of the club.29 

An acciised member is entitled to a trial of the 
charges against him.30 in the absence of a stat¬ 
ute or by-law of the club to the contrary, however, 
an accused member is not entitled to be represented 
by counsel at the hearing.31 

Notice to member, While it has been held that 
no notice to an accused member need be given, in 
the absence of a special requirement therefor,^2 
the giving of notice is generally required so that 
the member may have an opportunity to defend;^^ 
and if notice is not given, the accused is under 
no obligation to ask for a hearing.34 It has been 
held, in the absence of any agreement or provi- 
sions to the contrary, that the required notice must 

be personal.35 

c. Jndicial Prevention of Expulsion 

A wrongfui expulsion must affect a member»s prop- 
erty right before a court will interfere therewith, and, 
where the expulsion was in accordance with the club^s 
by-law$, the decislon of the organization and its officers, 
if made in good faith, is final. 

As the foundation for the jurisdiction which a 
court exercises to prevent an improper expulsion 
of a club member rests on the principle that the 
member may thereby be deprived of his right of 
property, no judicial restraint will be accorded in 
the absence of such property irrterest.^® Where 


the rules of a club provide the manner of expelling 
a member, the court will not enjoin it from thus 
proceeding, in the absence of prejudice or malice.37 
Also, where the expulsion was in accordance with 
the rules of the club, the decision of the organ¬ 
ization and its officers acting in good faith is final, 
and there is no general appeal to the courts.^^ A 
member who has submitted his cause to a tribunal 
set up for such purposes by the club is in no posi- 
tion to challenge in the courts the jurisdiction of 
that tribunal.39 On the other hand, if the expul¬ 
sion was illegal, a court of equity will reinstate 
the member,^^ if all remedies open to him in the 
club itself have been exhausted.'^^ The proceed- 
ings, however, are presumed to be regular^^ ^nd 
the decision fair;^^ and where the rules provide 
that the proceedings of the trial committee shall be 
strictly private, a member of the committee cannot, 
in an action for reinstatement, be interrogated as 
to his reasons for his vote, or as to what he deemed 
proper and sufficient ground for the expulsion of a 
member.*^* 

§ 18. Rights and Powers of Members 

A member In a club ordinary has such rights and 
powers as are granted him by the charter and by-!aws 
of the Club. 

A member of a club has such rights and powers 
as are granted him by the club charter and by-laws. 


29. Mich.—Peo. v. St, George's Soc,, 
28 Mich. 281. 

11 CJ. p 929 note 53. 

30. Ohio.—Cheney v. Ketcham, 7 
Ohio S. & C.P. 183, 5 Ohio N.P. 
139. 

31. Mass.—Richards v. Morison, 118 
N.E. 868, 229 Mass. 458. 

32. Tex.—Manning v. San Antonio 
Club, 63 Tex. 166, 51 Am.R. 639. 

11 C.J. p 929 note 57. 

33. N.Y.—Stein v. Mairks, 89 N.Y.S, 
921, 44 Misc. 140. 

34. N.Y.—Loubat v. Le Roy, 40 
Hun 546, 17 Abb.N.Cas. 612, re- 
versing 15 Abb.N.Cas. 1. 

35. n.Y.—P eo. V. Hoboken Turtle 
Club, 14 N.Y.S. 76, 60 Hun 576. 

11 C.J. p 929 note 60. 

36. Mo.—State ex rei. Baumhoff v. 
Taxpayer’s League of St. Louis 
County, App., 87 S.W.2d 207. 

11 C.J. p 929 notes 62, 63. 

37. N.Y.—Gebhard v. New York 
Club. 21 Abb.N.Cas. 248. 

38. Mass. — Richards v. Morison, 
118 N.E. 868, 229 Mass. 468. 

11 C.J. p 929 note 70. 

“The courts do not investigate 

whether the decision was right or 

wrong, but go no further than to as- 


certain whether the essential for- 
malities required by the constitu- 
tion and by-laws of the association 
have been complied with, whether 
the proceedings have been regular, 
whether the cause assigned is one 
sufficient in law to warrant expul¬ 
sion, whether the member has been 
given a fair chance to present his 
side of the controversy so as to sat- 
isfy the requirements of natural jus- 
tice, whether the decision is within 
the scope of the jurisdiction and 
whether it has been reached in good 
faith, and whether the action ap- 
pears to have been within an exer- 
cise of sound reason or to have been 
capricious, arbitrary and irration- 
al.’*—Richards v. Morison, supra. 

Expulsion held proper 
Where a member of athletic club 
charged that one of governing board 
of Club had misappropriated club 
property, whereupon governing 
board expelled such member, it was 
held that governing board was not 
disqualified from acting because it 
felt aggrieved by member’s conduct; 
that it was not malice or bad faith 
in such board to act promptly, with- 
out Waiting for usual formalities, 
their act otherwise being proper; 
that fact that board secured attor- 
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ney's advice as to procedure to be 
followed was not evidence of bad 
faith or malice; that fact that slan- 
ders about such member were in cir- 
culation and came to attention of 
board while consideripg his expul¬ 
sion was' not evidence of bad faith; 
that it was duty of member, upon 
being granted hearing by board to 
justify before board what he had 
said; and that evidence, in action 
for damages for such expulsion, did 
not justify inference that board ex- 
ceeded its constitutional powers, or 
that it was actuated by bad faith 
or malice.—^Richards v. Morison, su¬ 
pra. 

33. N.Y.—Rodger v. American Ken- 
nel Club, 245 N.Y.S. 662, 138 Misc. 
310. 

40. N.Y.—Stein v. Marks, 89 N.Y.S. 
921, 44 Misc. 140. 

11 C.J. p 930 note 71. 

41. Mo.—Brandenburger v. Jeffer- 
son Club Assoc., 88 Mo.App. 148. 

42. Mich.—Peo. v. St. George’s Soc., 
28 Mich. 261. 

43. ' D.Ct — U. S. V. Metropolitan 
Club, 11 App.D.C. 180. 

44. N.Y.—Loubat v. Leroy, 65 How. 
Pr. 138. 
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Generally, a member of a social club, during his 
life, is considered as a part owner of its property, 
not a creditor/^ but since, as aiready indicated in 
§ 2, an association organized merely for social, lit- 
erary, scientific, or political purposes, although not 
incorporated, is not a partnership, the members 
have no individual rights in the club property, and 
own no proportionate share thereof, but have oniy 
the right to its joint use so long as they remain 
members,and none less than the whole number 
can dispose of it or any interest therein.^'^ As 
otherwise stated, membership in a social club en- 
titles the member to certain social opportunities and 
enjoyments, and affords him an interest, although 
not a transmissible interest, in the club property.'^^ 

The rights of members in the property of an in¬ 
corporated club are defined in the law of the state 
and in the charter, constitution, and by-laws of the 
Corporation.^^9 Ordinarily, such stockholders are 
not tenants in common of the club property.^® A 
member of a club organized as a nonprofit corpora- 

45. Pa.—^Flaherty v. Manufactur- 
ers’ Club of Philadelphia, 159 A. 

209, 104 Pa.Super. 546. 

46. Colo.—Manning v. Canon City, 

101 P. 978, 45 .Colo, 571, 23 L.R.A., 

N.S., 192. 

111.—South Shore Club v. Peo., 81 N. 

B, 805, 228 111. 75, 119 Am.S.R. 

417, 12 L.R.A.,N.S., 

Cas. 383. 

MTot property 

Club membership is not property 
in broad sense.—Genslinger v. New 
Illinois Athletic Club of Chicago, 

171 N.E. 514, 339 111, 426, reversing 
252 Ill.App. 298, transferred 163 N. 

E. 707, 332 111, 316. 

47. Colo.—Manning v. Canon City, 

101 P. 978, 45 Colo. 571, 23 L.R.A., 

' N.S., 192. 

48. Va.—Jones v. Rhea, 107 S.E. 

814, 130 Va. 345. 

49. Pa.—Plaherty v. Manufactur- 
ers* Club of Philadelphia, 159 A. 

209, 104 Pa,Super. 546. 

Aesessinent asset of Corporation 
Where articles of incorporated 
thrift Club specifically authorized 
assessments of sixty dollars per 
year on each share, provided that 
assessments should be "held by the 
Corporation in trust for the stock¬ 
holders”, such assessments never- 
theless became assets of Corpora¬ 
tion, since to construe articles oth¬ 
erwise would be to hold that Corpo¬ 
ration had organized and engaged 
in business as trust company, in vio- 
lation of law.—Melville v. Rhodes, 

239 P. 560, 136 Wash. 220. 

501 111.—South Shore Club v. Peo., 

81 N.E. 805, 228 IU. 75, 119 Am. i 


tion, whose membership is terminated, has no right 
or interest in the property of the Corporation except 
such as is given him by the articles and regulations 
of the Corporation.Special contracts between a 
club and its members concerning corporate proper¬ 
ty may be made for club purposes and will be giv¬ 
en elfect.5^ Accordingly, where the by-laws pro¬ 
vide that a member^s right to corporate property 
ends with his death, as such by-law constitutes a 
contract between the club and member, see supra § 
7, such contract may be enforced.53 On the other 
hand, where the^ contract between the club and 
member provides that the club is to repay the 
amount paid for a life membership on the mem- 
ber’s death, such contract is also enforceable.^^ 

Where the members of a membership Corporation 
are illegally excluded from meetings of the club, 
they may sue the members in possession to enjoin 
them, and to compel such administration of the af- 
fairs of the Corporation as will prevent a diversion 
of its assets to any purposes other than those pro- 

plaintifrs damage in amount of fee 
paid. — Ballinger v. City Athletic 
Club, 165 A. 873, 11 N.J.Misc. 348. 
Increased value of property 
Where the certificates of member¬ 
ship in a golf Club did not require 
the Club to pay any sums of money 
to the holder of the certificate, no 
interest in the property of the Cor¬ 
poration is conferred by them, and 
a holder has the rights specified 
therein, subject to the conditions 
stated, and nothing more. Accord¬ 
ingly, a Club, which issues certifi¬ 
cates of membership signifying the 
payment of a certain sum by the 
holder of the certificate, does not be- 
come accountable for the increased 
value of the property of the Corpora¬ 
tion, in the absence of specific pro- 
visions in the certificate that the 
owner shall participate in such in¬ 
creased value.—Rau* & Richter v. 
Torresdale-Frankford Country Club, 
87 Pa.Super. 153. 

53. Pa.—Plaherty v. Manufactur- 
ers’ Club of Philadelphia, 159 A. 
209, 104 Pa.Super. 546—In re Co- 
lumbia Club, 92 Pa.Super. 198. 

54. Pa.—Plaherty v. Manufactur- 
ers’ Club of Philadelphia, 159 A. 
209, 211, 104 Pa.Super. 546. 

Statexueut of relationship to club 
“He [deceased member] had ali 
the rights of a life member with 
such member’s equal undivided 
share in all its property; he could 
have claimed it on dissolution dur¬ 
ing his lifetime; the club was not 
holding the member’s money; it was 
paid to the club once for all the 
consideration specified.” — Plaherty 
V. Manufacturers' Club of Philadel¬ 
phia, supra. 


619, 10 Ann. 


S.R. 417, 12 .L.R.A..N.S., 519, 10 
Ann.Cas. 383. 

51. Ohio.—Chestnut Beach Ass'n v. 
May, 184 N.E. 856, 44 Ohio App. 
217. 

Becovery of initiatio», fee 
The code of regulations of a club, 
organized as a Corporation not for 
profit, provided that if a member 
should be expelled for failure to pay 
dues he should be entitled to the 
return of the initiation fee paid by 
him, and also provided that the Cor¬ 
poration should have a lien on his 
membership for unpaid dues. The 
Corporation, in a written notice to a 
delinquent member, called attention 
to such lien and to the fact that 
in his case the lien exceeded the 
amount paid in by him, and notified 
him that if he failed to pay by a 
given date his certificate of member¬ 
ship would be canceled and all of 
his rights and privileges terminated. 
Such member failed to pay and 
ceased to claim privileges as a mem¬ 
ber, and made no protest or com- 
plaint or demand for the return of 
his initiation fee for a long time 
thereafter; and the Corporation did 
nothing further to enforce the lien 
or expel such member. It was held, 
that such member was not entitled 
to recover such initiation fee.- 
Chestnut Beach Ass’n v. May, 184 
N.E. 866, 44 Ohio App. 217. 

62. Pa.—Plaherty v. Manufactur- 
ers’ Club of Philadelphia, 169 A. 
209, 104 Pa.Super. 646, 

Breach of contract 
Club, by reducing entrance fee and 
dues, after plaintiff signed subscrip- 
tion contract, breached contract to 
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vided by the charter of the organization and a 
member of an incorporated club has a standing in 
equity for the purpose of securing an injunction to 
restrain the club from carrying out its declared 
purpose of committing an act which, if found to be 
criminal, will imperii the charter of the club.56 

The members of an incorporated club are enti- 
tled to inspect the membership roll for a proper 
purpose but, under a provision of a club con- 
stitution that action taken by the executive and 
advisory committees, not affecting the club’s financ- 
es or property, shall be final, a member is not en- 
titled to access to the membership roll, where such 
right is denied by the officers and the committees 
pursuant to a general policy, the member's rights 
being limited by the agreement under which the 
club was formed, as shown by the constitution and 
the by-laws.®^ 

Right to resort to courts, Exhaustion of a club 
member's remedy under its constitution and by- 
laws is a prerequisite to a judicial enforcement of 
his personal rights as a member.59 A contract be- 
tween a club and its members providing that in case 
* a member should feel aggrieved by any action tak¬ 
en by the organization, its governors, or any of its 
committees, either with respect to such member or 
any of the other members, the member will first 
file a complaint with the organization or its gover¬ 
nors before resorting to the courts for relief, does 
not prevent a member from resorting to the courts 
for relief against a fellow member not falling with- 
in the classes designated,®® 

§ 19. Duties and Liabilities of Members to 
Club 

The duties and liabilities of partners do not attach to 
members of unincorporated socia! ciubs. 


§ 20 

Since, as aiready considered in § 2, membership 
ciubs are not partnerships, a member is not under 
a partner’s duties and liabilities to the club. Ac- 
cordingly, where a member of an unincorporated 
club renews in his own name and for his own bene¬ 
fit a lease of ground which the club had held as 
tenant at sufiferance without payment of rent, an 
action to have the lease claimed by such person im- 
pressed with a trust in behalf of an officer of the 
association, or else to have it adjudged that the 
member acted as the officeris agent in procuring 
the lease, will not lie.®^ 

§ 20. - Dues, Fines, and Assessments 

A Club has no incidental power to levy assessments 
on members, and a contract to pay dues and assessments 
must be founded on a consideration. Where, however, a 
member is under a binding obligation to pay dues and 
assessments, his liability therefor continues as iong as 
his membership exists. 

An incorporated club has no incidental power to 
levy assessments on its members and to compel 
them to pay the same by action at law;62 and, 
there being no statutory authority therefor, a mem- 
ber^hip Corporation cannot levy assessments on the 
members and exclude them from their rights and 
privileges as such because of their refusal to pay 
the samtM Accordingly, where the laws of the 
state constituting a part of the charter of an in¬ 
corporated club give it no power to levy assess¬ 
ments on members, long continued corporate action 
and acquiescence therein in levying and collecting 
assessments cannot operate as a practical construc- 
tion of the charter as giving such power.®^ How¬ 
ever, provisions of articles of association imposing 
on members the payment of dues and assessments 
at stated times create a legal obligation by each 
member to pay the same so long as the society re- 


55, N.T.—Stein v. Marks, 89 N.T.S. 
921, 44 Misc. 140. 

50 . Pa.—^Klein v. Livingston Club, 
35 A. 606, 177 Pa. 224, 55 Ara.S.R. 
717, 34 L.R.A. 94. 

57. Pa.—McClintock v. Toung Re- 
publicans, 59 A. 691, 210 Pa. 116, 
105 Am.S.R. 784, 68 L.R.A. 459. 

11 C.J. p 930 note 85. 

58. N.Y.—Allee v. James, 123 N.Y. 
S. 581, 68 Misc. 141. 

59. N.Y.—Allee v. James, 123 N.Y. 
S. 581, 68 Misc. 141. 

GOk Va.—Kessler v. Friedman, 147 
S.B. 201, 152 Va. 446. 

61. N.Y.—Lumbard v. Grant, 71 N. 
Y.S. 459, 35 Misc. 140, affirmed 71 
N.Y.S. 1141, 62 App.Div. 617, 74 N. 
Y.S. 1136, 68 App.Div. 639. 

62. U.S.—Garden City Golf Club v. 
Corwin, C.C.A.N.Y., 62 F.2d 246, 
reversing, D.C., 67 P.2d 283—^Pen- 


dennls Club v. U. S., D.C.Ky., 20 
F.Supp. 758. 

Minn.—Jackson v. Minnetonka Coun- 
try Club, 207 N.W. 632, 166 Minn. 
. 323. 

11 C.J. p 930 note 89. 

Besignation assessment 
Club whose articles of incorpor^- 
tion provided that terms and condi- 
tions for members’ resignation 
should be prescribed by by-laws was 
not entitled to recover from resign- 
ing members resignation assessment 
fixed by board of governors, even if 
Club had power to make assessment, 
where only by-law attempting to set 
out terms and conditions for resig¬ 
nation provided that resignation 
should not terminate membership 
until accepted by board of gover¬ 
nors, since by-law merely delegated 
whole matter to board's uncontrolled 
discretion. — Lafayette Club v. 
Wright, Minn., 271 N.W. 702. 
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63. N.Y.—Thompson v. Wyandanch 
Club, 127 N.Y.S. 195, 70 Misc. 299. 
Certificates issned to organlzer 

(1) Club membership certificates 
issued to organlzer as compensation 
were held not to be subject to dues 
and assessments or cancellation for 
nonpayment thereof.—Genslinger v. 
New Illinois Athletic Club of Chi- 
cago, 171 N.E. 514, 339 III. 426, re- 
versing 252 111.App. 298, trausferred 
163 N.E. 707, 332 111. 316. 

(2) Amendment of club by-Iaws 
to require payment of dues on each 
membership certificate owned by 
■member was held to be a fraud on 
contract rights of organlzer to 
whom one thousand certificates were 
issued as compensation.—Genslinger 
V. New Illinois Athletic Club of Chi- 
cago, supra. 

64b U.S.—^Pendennis Club v. U. S., 
D.C.Ky., 20 F.Supp. 758. 

11 C.J. p 931 note 91. 
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mains a going concern and his membership con¬ 
tinues,the purpose for which an assessment may 
be levied depending on the terms of the contract 
between the members.®^ 

In order for a member*s promise to a club to 
pay membership fee, dues, and assessments to be 
enforceable, the promise of the member, like any 
other contract, must be supported by a considera- 
tion;®*^ but ordinarily a membership contract in a 
club, entitling the member to a proportionate share 
in club property and to the use thereof the same 
as all members, does not lack mutuality or consid- 
eration.®^ Such a contract should be construed as 
any other contract and the words interpreted ac- 


14 C.J.S. 

cording to the common, ordinary, and usual mean- 

ing.®9 

A member of a club when called on to pay dues 
and assessments cannot avoid liability therefor by 
resigning.*^® On the other hand, a member is not 
liable for dues accruing after the termination of his 
membershipji A distinction must be drawn, how- 
ever, between a termination of membership and a 
suspension of membership; and where the by-laws 
of the club do not provide that a member shall 
cease to pay dues on suspension for nonpayment, 
he may be required to pay dues during the period 
of suspension.72 Also, a member cannot, by failure 
to pay dues as required by the by-laws, terminate 
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Antliorlty must t)e specific 

“The authority of an incorporated 
Club to levy assessments on its 
members must be found in the stat¬ 
ute of the state under which it is 
created or in its charter. This au¬ 
thority cannot be implied, but must 
be specific, and longr-continued cor¬ 
porate action and acquiescence 
therein by the members in levying 
and collectingr assessments - cannot 
operate as griving such power, under 
a practical construction of the char¬ 
ter.”—Pendernis Club v. U. S.# D.C. 
Ky., 20 F.Supp. 758, 760. 

€5, Kan.—Lake of the Forest Club 
V. Buttles, 61 P.2d 18, 142 Kan. 
538. 

N.T.—Mechanicville War Chest v. 
Butterfield, 181 N.Y.S. 428, 110 

Misc. 257. 

11 C.J. p 931 note .92. 

Acts of directors 

A person, on joining a club, sub- 
mits himself to the acts of the di¬ 
rectors as the common representa- 
tives of all the members. He is not 
only clothed with ali the rights of 
membership, but is bound by any 
.assessment made by them, unless 
there is fraud or gross . mistake.— 
Locust Club V. Einstein, 195 A, 432, 
129 Pa.Super. 338. 

Signer of a ''pledge card” issued 
by an incorporated association pur- 
suant to a “war chest” plan, who 
thereby enlisted as a member of the 
local War Chest and agreed to make' 
monthly payments of one dollar for 
a year, beeame a member of the Cor¬ 
poration, bound by implied knowl- 
edge of its certificate and by-laws, 
and the signer of a contract in fact 
and in law, and liable, either on the 
theory of contract to pay dues, or 
on the theory of an enforceable sub- 
scription contract in good faith re- 
lied and acted on.—Mechanicville 
War Chest v. Butterfield, 181 N.Y.S. 
428, 110 Misc. 257. 

Wlxat constitutos payment 
Where by-laws of lake resort club 


provided for active membership by 
lot owners and associate member¬ 
ship by nonowners, payment of dues 
by associate member renting lot of 
active member was not payment of 
dues of active member.—Lake of the 
Forest Club v. Buttles, 51 P.2d 18, 
142 Kan. 538. 

63- N.Y.—Whiteside v. Cottage As- 
soc., 37 N.E. 624, 142 N.Y. 585. 

11 C.J. p 931 note 93. 

67. Minn.—Thorpe Bros, v, Wood- 
ward, 256 N.W. 729. 

Membership fees 

(1) A note in payment of initia- 
tion or membership fees in a society 
has been held to be supported by 
consideration. 

Mass.—Middlesex Husbandmen, etc., 
Soc. v. Davis, 3 Mete. 133. 

S.C.—Goree v. Wilson, 1 Bailey 697. 

(2) There is, however, authority 
to the contrary. 

lowa.—Nightingale v. Barhey, 4 
Greene 106. 

N.Y.—^Nash v. Hussell, 6 Barb. 566. 
XTo mutuality 

Where a member of a golf club 
made application for a renewal of 
his membership and in such applica¬ 
tion promised to pay dues, which ap¬ 
plication was accepted by the club, 
j in the absence of evidence of either 
[ act, forbearance, or promise on the 
I part of the club as consideration for 
! the promise of the member, it is not 
I enforceable.—Thorpe Bros. v. Wood- 
ward, Minn., 266 N.W. 729. 

Bescissiou of contract 

(1) Where a member of a club ex- 
ecuted a note in payment for a lot 
on club grounds, payment for the 
lot constituting membership in the 
Club, on the member’s failure to 
make payment on the note, the club 
had two remedies; it could forfeit 
his rights of membership and can- 
cel his right or interest in the lot, 
or it could allow membership to re- 
main and sue on the note. It could 
not do both, as the cancellation of 
membership destroyed the consider- 
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ation given for the note. — Gulf 
Coast Shrine Club v. Clarkson, Tex. 
Civ.App., 74 S.W.2d 1048—Park v. 
Gulf Coast Shrine Club, Tex.Civ, 
App., 48 S.W.2d 765, error dismissed. 

(2) Where club members indors- 
ing club’s indebtedness were secured 
by pledge of notes given by other 
members for membership rights, 
rights of such indorsers, as respects 
such collateral, were subject to con- 
ditions recited in collateral notes, 
including club’s right to cancel 
membership. — Gulf Coast Shrine 
Club V. Clarkson, supra. 

63. Minn.—Lafayette Club v. Rob- 
erts, 265 N.W. 802, 196 Minn. 605. 

69. Word “guarantee,” in contract 
whereby defendant agreed to guar- 
antee payment of club membeiship 
on certain conditions, should be In¬ 
terpreted according to its common, 
ordinary, and usual meaning, and it 
expressed an original, primary ob- 
ligation to pay for one membership 
provided certain other conditions 
were performed.—Rodway v. Bot- 
terel, 11 N.E.2d 201, 56 Ohio App. 
497. 

70. Pa.—Locust Club v. Einstein, 
195 A. 432, 129 Pa.Super. 338. 

71. N.T.—Westchester Golf Club v. 
Pinkney, 87 N.Y.S. 153, 43 Misc. 
338, 

Question of fact 

Whether member had resigned 
from Club suing for dues was held 
to be for trier of fact.—Lafayette 
Club V. Roberts, 265 N.W. 802, 196 
Minn. 605. 

72. Cal.—^Anandale Golf Club v. 
Smith, 289 P. 806, 106 Cal.App. 
765. 

Uo estoppel 

Golf Club was held not to be es- 
topped to collect dues from suspend- 
ed member because of alleged unrea- 
sonable rule respecting transfer of 
membership.—Anandale Golf Club v. 
Smith, supra. 
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his liability thcrefor, although the club might have 
terminatccl it for that reason.73 subscriber to 
the stock of an incorporated club cannot avoid pay- 
ing asscssments pursuant to the terms of his sub- 
scription because all the stock had not been sub- 
scribed or paid in, where, after knowledge of all 
the facts, he participated in the purposes of the 
club, accepted mcmbership tickets and badges with- 
oiit paying a membership fee, and paid annual dues 
only, and availed himself of the benefit of being 
a stockholder.'^^ A resignation, in order to relieve 
the member from liability for siibsequent dues, must 
bc made in accordance with the by-lawsJ^ Where 
the rules provide that when a member has been in 
arrears for a certain length of time his name shall 
bc dropped from the rolls by the board of gover- 
nors, his mere dclinquency in paying dues does not 
ipso facto terminate his membership; and, accord- 
ingly, where, during the delinquency, he receives 
notice from the club that unless his account is paid 
before a time stated he will be dropped without 
fiirthcr notice, he is justified in assuming that the 
expressed intention to drop him has been followed 
by the proper rcsolution of the board of governors, 
and hc is not liablc to the club for dues subsequent- 
ly accruing^® 

Where dues are payable in advance, although the 
member is given the privilege of paying them in 
installments,'^^ payment is not excused by the fact 
that the club becomes insolvent and goes into the 


hands of a receiver within the period for which 
the dues are demanded,*^^ and this is so, although 
the member is deprived of expected benefits.'^^ Al¬ 
so, an applicant for life membership in a club is 
not relieved from his obligation to pay membership 
fees specified in his accepted application by the fact 
that a building project which had induced him to 
apply for membership has been abandoned by the 
club; it not being a total failure of consideration 
for his promise to pay for membership in the 
club.^0 

No member .of a club, as such, becomes liable to 
pay into the funds of the society, or to anyone 
else on its account, a greater sum than required 
by its rules to remain a member.^l A club, how- 
ever, organized under a statute providing that the 
fees and dues of the members shall be established 
by by-laws which may from time to time be modi- 
fied has power to increase the annual dues by an 
amendment of its by-laws,in the absence of bad 
faith.83 

Assignment, Unpaid dues . may be assigned by 
the club, in w'hich case the assignee may recover 
the same.S^ 

Actions for dues. The mere fact that a club^s 
by-laws, which do not purport to furnish an ex¬ 
clusi ve remedy, provide that a membership may 
be forfeited and sold for nonpayment of dues does 
not preclude an action by the club for delinquent 
dues.^5 Where the club forecloses by suit a lien 


73. Mass.—Boston Club v, Potter, 
98 N.E. 614, 212 Mass. 23, Ann. 
Cas.l913C 397. 

74. Mich.—Detroit Driving Club v. 
Fitzgerald, 67 N.W. 899, 109 Mich. 
670. 

75. La.—Colonial Country Club v. 
Richmond, 140 So. 86, 19 La.App. 
272. 

11 C.J. p 931 note 3. 

Delivery of resigriiatiou 
Member handing: written resigna¬ 
tion from golf Club to golf profes- 
sional, unauthorized to receive res¬ 
ignat ions, was required to suffer 
consequences in form of additional 
dues from professionars failure to 
deliver resignation to proper official. 
—Colonial Country Club v. Rich¬ 
mond, 140 So. 86. 19 L.a.App. 272. 

Secnring purchaser 
A Club member’s obligation to pay 
dues continued until member had in 
good faith tendered performance of 
his agreement to offer his stock to 
Club so that if it desired to exercise 
its option to purchase it might do so 
and, if it refused to purchase stock, 
to offer to have stock transferred to 
a purchaser reasonably satisfactory 
to governing bods^ of the club.— 


Larchmont Shore Club v. Pield, 1 
N.Y.S.2d 884, 253 App.Div. 897. 

76. N.Y.—Westchester Golf Club v. 
Pinkney, 87 N.Y.S. 153, 43 Misc. 
338. 

77. Mass.—Boston Club v. Potter, 
98 N.E. 614, 212 Mass. 23, Ann.Cas. 
1913C 397. 

78. Mass,—Boston Club v. Hannan, 
101 N.E. 375, 214 Mass. 286. 

N.Y.—^Preedman v. Chamberlain, 24 
N.Y.S, 388, 70 Hun 193. 

79. Mass.—Rogers v. Boston Club, 
91 N.E. 321, 205 Mass. 261, 28 L. 
R.A.,N.S., 743. 

80. Ohio.—Boone v. Century Ath- 
letic Club, 195 N.E. 395, 49 Ohio 
App. 155. 

81. U.S.—Pendennis Club v. U. S., 
D.C.Ky., 20 P.Supp. 758. 

88. N.Y.—Thompson v. Wyandanch 
Club, 127 N.Y.S. 195, 70 Misc. 299. 

83. N.Y.—Thompson v. Wyandanch 
Club, supra. 

84. Minn.—^Anderson v. Amidon, 130 
N.W. 1002, 114 Minn. 202. 34 L.R. 
A.,N.S., 647, Ann.Cas.l912B 987. 

85. Kan.—^Lake of the Porest Club 
V. Buttles, 51 P.2d 18, 142 Kan. 
538. 


Minn.—Lafayette Club v. Roberts, 

265 N.W. 802, 196 Minn. 605. 

AUeged error immaterial 

In suit by lake resort club to col- 
lect delinquent dues, alleged error in 
finding that provisions in deeds of 
lots owned by defendant, whereby 
conveyances were made subject to 
by-laws of club, constituted cove- 
nants running with land, was im¬ 
material where defendant was not 
suspended or expelled as member for 
viola.tion of covenants in her deed. 
—Lake of the Porest Club v. But¬ 
tles, 51 P.2d 18, 142 Kan. 638' 

No estoppel 

(1) A Club was not estopped to 
recover dues because of treasurer’s 
statements to member that mem¬ 
bership would be declared forfeited 
and 'sold for nonpayment of dues 
where no delegation of authority to 
treasurer to make such statements 
was shown and letter from board of 
governors stated that they would ac- 
cept no resignations. •— Lafayette 
Club V. Roberts, 265 N.W. 802, 196 
Minn. 605. 

(2) Lake resort club failing 
promptly to assert claim for dues 
was not guilty of laches precluding 
foreclosure of lien against member's 


1293 



CLUB8 


14 C.J.S. 


§ 21 

held by it for delinquent dues on a member’s 
lot, the member has the usaal right of redemption, 
notwithstanding a provision in the by-laws waiving 
redemption, where the procedure provided in the 
by-laws was not followed.^® 

§21. Duties and Liabilities of Members to 
Third Persons 

Liability of members of an unincorporated soclal Club 
must be predicated on the basis of agency, rather than 
that of partners. 

Unless the organization of the club is such as to 
constitute it a partnershipj^*^ which is' not ordinarily 
the case in membership clubs, supra § 2, the lia¬ 
bility of its members for debts contracted in behalf 
of the association is governed not by the principies 
of partnership, but by those of agency. Member¬ 
ship as such imposes no personal liability for the 
debts of the club; but to charge a member there- 
for it must be shown that he has actually or con- 

which the liability is predicated.^^ however, a 
member, as such, directly incurs a club debt, or ex- 
pressly or impliedly authorizes or ratifies the trans- 
action in which it was incurred, he is liable there- 
for as a principal,^^ even though the credit was in 
fact, popularly speaking, extended to the club.^^ 
On the other hand, where the local chapter of a 
national fraternity which was incorporated in a 


foreign state leased a residence, the lease being 
signed by the then president and secretary, the fact 
that the lease was in the name of the fraternity, 
and that there was a Corporation by that name, does 
not estop the lessor from showing that the local 
chapter was no more than a voluntary association, 
and that its members were liable as such.^i The 
liability of each member continues so long as he 
remains such and until he notifies the creditors of 
his withdrawal from the club.^ 2 

In the case of incorporated clubs, the charter 
may impose personal liability on the members for 
debts incurred by the club.^^ 

Torts. Unless the organization of the club is 
such as to constitute its members partners,^^ lia¬ 
bility cannot be fastened on individual members of 
a club for torts committed by club members or em- 
ployees, unless the injury resulted from the acts 
of those sought to be hel d liable there for or their 

§ 22. - Contribution between Members 

Club as partnership see supra § 2. Examine 
Pocket Parts for later cases, 

§ 23. Stock 

The general rules as to corporatiori stock apply to 
stock of an Incorporated club. 


lot given by by-laws, where delay 
was not prejudicial to member.— 
Lake of the Forest Club v. Buttles, 
51 P.2d 18, 142 Kan. 538. 

80. Kan.—Lake of the Forest Club 
V. Buttles, supra. 

87. “Nlght Club” has been held to 
be a commercial partnership with 
members solidarily liable for its de- 
faults.—Claude Neon Federal Co. v. 
Four Hundred Club, 134 So. 445* 16 
La.App. 651. 

88. Kan.—Chastain v. Baxter, 31 P. 
2d 21, 139 Kan. 381. 

N.Y.—Hart v. Cowdin, 273 N.Y.S. 
141, 24-2 App.Div. 702, afiirmed 195 
N.E. 159, 266 N.Y. 472, 

Okl.—^American Art Works v. Re- 
publican State Committee, 60 P.2d 
786, 177 Okl. 420. 

11 C.J. p 931 note 11. 

Mere association iusuMcieut 
Agency for club, objects of which 
are political rather than for purpose 
of trade or pro fit, must be made out 
and cannot be implied from mere 
fact of association.—^American Art 
Works V. Republican State Commit¬ 
tee, 60 P.2d 786, 177 Okl. 420. 

Mere silence iusufficieut 
Where business affairs of unincor¬ 
porated local chapter of college na¬ 
tional fraternity are conducted by 
business manager selected by mem¬ 


bers of local chapter, mere silence 
of member after hearing report of 
partial payment on existing obliga- 
tion incurred by manager will not 
ordinarily create legal liability 
against such member or constitute 
acQuiescence therein or ratification 
thereof.—Chastain v. Baxter, 31 P.2d 
21, 139 Kan. 381. 

Ifot joiut adventure 

Running of boarding and rooming 
house by members of unincorporated 
local chapter of college national fra¬ 
ternity is not ‘‘joint adventure” as 
regards members* liability for obli- 
gation incurred by another member. 
—Chastain v, Baxter, supra. 

89. Okl.—^American Art Works 'v. 

Republican State Committee, 60 P. 

2d 786, 177 Okl. 420. 

11 C.J. p 932 note 12. 

Admissibllity of evidence 

In an action against a member 
of the Club to.recover for club in- 
debtedness, a telegram signed by 
defendant as manager of a polo 
team and sent to a player, asking 
his terms, is admissible in evidence 
as tending to prove that defendant 
was a member of the association 
and was its manager.—Bennett v. 
Lathrop, 42 A. 634, 71 Conn. 613, 71 
Am.S.R. 222. 


90. lowa.—Lewis v. Tilton, 19 N.W. 
911, 64 lowa 220, 52 Am.R. 436. 

91. Wash.—^Korstad v. Williams, 
141 P. 881, 80 Wash. 452. 

92. N.Y.—Park v. Spaulding, 10 
Hun 128. 

93L Mo.—Nelson Distilling Co. v. 
Loe, 47 Mo.App. 31. 

94. Tex.—Golden v. Wilder, Civ. 
App.. 4 S.W.2d 140. 

Club to construet telephoue Hfi*» 
Members of club associating 
themselves to construet telephone 
line were liable as partners for in¬ 
juries resulting from negligence of 
their employees. Accordingly, the 
members were liable individually 
for injury to lineman while con- 
structing telephone line for the asso¬ 
ciation.—Golden V. Wilder, supra. 

95. 111.—Miller v. McElin, 208 ‘III. 
App. 605. 

Defective water pipes 
Members of an unincorporated 
Club who signed a lease for the 
Club could not be held liable for 
damages resulting to a third person 
caused by water escaping from a 
frozen water pipe, where it is ad- 
mitted that d^fendants did not oc- 
cupy or control the premises, and 
where they were not charged with 
nor had undertaken a duty to care 
therefor,—Miller v, McElin, supra. 
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The general rules as to subscription to capital 
stock and the purchase of stock from corporations, 
as discussed in the C.J.S. title Corporations § 282 
et seq., also 14 CJ. p 507 note 29 et seq., apply to 
stock subscriptions in incorporated clubs. Accord- 
ingly, a subscription to stock in a club ‘^building 
fund” naming no payce nor showing any purchase 
of stock in the club itsclf is unenforceable, at least 
in the absence of allcgations warranting a refornia- 
tion.^® Considcration for stock in an incorporated 
club may consist in the members’ right to the prop- 
erty of anothcr club given therefor-^*^ 

§ 24. Superior, Inferior, and Affiliated Bodies 

A superior lodge may be enjoined from wrongfully 
withdrawing the charter of a subordinate chapter. 

A court of equity will enjoin the grand council 
of a fraternal college society from wrongfully with¬ 
drawing the charter of a subordinate chapter^^ on 
insufficient grounds, although no property rights 
are infringcd,^^ and only one member of the grand 
council can be reached by the court.1 Individual 
members of the chapter may enjoin the unauthor- 
ized withdrawal of its charter, although member- 
ship would remain to them in spite of the with- 
drawal.^ 

§ 25. Consolidation and Merger 

The usual rules as to consolidations and mergers of 
associations and corporations govern mergers of clubs. 

Consolidations and mergers of clubs are gov- 
erncd by the usual rules applicable to associations 
and corporations generally. Accordingly, where a 
statute dcsignates the kinds of corporations which 
may merge, incorporated clubs not falling within 
the statutory permission cannot merge.^ Where 
the considcration for the merger is adequate, the 
transfer of the cluVs assets cannot be set aside on 
the grounds of a lack of considcration.^ Of course, 
the dircctors of the club and the majority of the 

96. Cal.—Saturday Morning Musi- 
cal Club V. Viault, 295 P. 852, 111 
CaLApp. 562. 

97. Mass.—^In re Savin Hili Tacht 
Club Ass'n, 140 N.E. 299, 246 Mass. 

75. 

98. N.T.—Heaton v. Hull, 59 N.T.S. 

281, 28 Misc. 97, affirmed 64 N.Y.S. 

270, 51 App.Div. 126. 

11 G.J. P 932 note 20. 

99. N.Y.—Heaton v. Hull, 64 N.Y, 

S. 279, 51 App.Div, 126, afflrming 
59 N.Y.S. 281, 28 Misc. 97. 

11 C.J. p 032 note 21. 

1. N.Y.—-Heaton v. Hull, 69 N.Y.S, 

281, 28 Misc. 97, affirmed 64 N.Y. 

S. 279, 51 App.Div. 126. 

2. N.Y.—Heaton v. Hull, 64 N.Y.S. 


members of the club cannot benefit themselves by 
the merger at the expense of a minority of the 
members.5 

Under a statute permitting any person interested 
to appeal from an order of the Corporation com- 
mission, members of an incorporated club may ap¬ 
peal from an order of the commission merging 
the club with another, even though such members 
were not formal parties to the proceeding, at least 
where they were erroneously rejected in their ef- 
fort to become parties.® Where the right to appeal 
is granted by statute, an appeal from aij order of 
the commission merging two nonstock social clubs 
cannot be denied on the grounds that the commis¬ 
sion was acting ministerially.'^ 

§ 26. Dissolutiori, Forfeiture of Charter, and 
Receivership 

On dissolution of a club, its property, subject to the 
claims of creditors, vests in the Club members. Charters 
of incorporated clubs may be forfeited for sufficient cause. 

Generally, on dissolution of a club, its property, 
subject to the claims of creditors, vests in its mem¬ 
bers according to their respective rights as secured 
by statute and the club's constitution and by-laws.® 
Where the constitution and by-laws of the club 
clearly provide that the club should be owned and 
governed by the resident members and that non- 
resident members were merely licensees, nonresi- 
dent members are not entitled to share in the dis- 
tribution of assets on dissolution,^ and an undivid- 
ed inter est in the club’s realty, subject to outstand- 
ing encumbrances vests in the resident members. 

In accordance with the rule as to associations gen¬ 
erally, as discussed in the title Associations § 9 a 
(6), if the members of a club unanimously vote to 
incorporate it, the creation of the Corporation pur- 
suant thereto ipso facto dissolves the club and 
transfers its property and rights to the corpora- 
tion.ii 

5. Cal.—Crebs v. tJplifters Country 
Home, supra. 

6. Va.—Jones v. Rhea, 107 S.B. 814, 
130 Va. 345. 

7. Va.—Jones v. Rhea, supra. 

8. Xiife member of club had equal 
undivided share in its property, 
which he could have claimed on dis¬ 
solution during his lifetime.—Plah- 
erty v. Manufacturers’ Club of Phil¬ 
adelphia, 159 A. 209, 104 Pa.Super. 
546. 

9. N.C.—Smith v. Dlcks, 148 S.E. 
464, 197 N.C. 355. 

10. N.C.—Smith v. Dicks, supra. 

11. Ark. — Town of Gravette v. 
Veach, 54 S.W.2d 704, 186 Ark. 544. 


279, 51 App.Div. 126, affirming 59 
N.Y.S. 281, 28 Misc. 97. 

8. Va.—Jones v. Rhea, 107 S.E. 814, 
130 Va. 345. 

*‘Engaged in business” 

A social Club, organized to main- 
tain a library and promote social 
intercourse, although renting rooms 
to meipbers, running a restaurant, 
and maintaining a bar for the sale 
of Soft drinks, cigars, and cigarettes, 
is not ‘*engaged in business,” so as 
to fall within Code 1919 § 3821, au- 
thorizing corporations engaged in 
the same business to merge.—Jones 
V. Rhea, supra. 

4. Cal.—Crebs v. Uplifters Country 
Home, 23 P.2d 807, 133 CaLApp. 88. 
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A sale of club property^ on dissolution, will not be 
set aside if coiiducted in accordance with law, 
where no fraud or collusion is practiced.^^ 

A member who has properly been expelled from 
a social club for nonpayment of dues and assess- 
ments ordinarily has no such interest in the club's 
property as to entitle him to secure the cluVs dis¬ 
solution and a distribution of its assets.^3 

It has been held that a statute regulating pro- 
ceedings for the dissolution of corporations gener- 
ally does not apply to a proceeding for the social 
club;^^ but in some States regulative statutes exist 
which relate specially to clubs.^^ 

Forfeifure of charter, Clubs should not be dis- 
solved for slight causes, and, if at ali, only when 
it is entirely apparent that the organization has 
ceased to answer the ends of its existence and no 
other mode of relief is attainable.^® The charter 
of an incorporated club may, however, be annulled, 
and its franchise forfeited, for sufficient cause,^"^ 


as where a club, organized as a nonprofit Corpora¬ 
tion, engages in profit making as one of its most 
important ptirposes;^^ where the club has not at- 
tempted to pursue the objects of its incorporation, 
and has persisted in conducting a gaming and dis- 
orderly house,^^ or where the club makes illegal 
sales of intoxicating liquors and, where it is 
made clearly to appear that the charter of a club 
was fraudulently obtained, or is being abused by its 
use to shield individuals or a Corporation from 
punishment for violating the laws or otherwise, the 
charter, in a proper proceeding for that purpose, 
will be adjudged void .21 Also, a court of equity 
may decree the dissolution of a club, and wind up 
its affairs, where the objects for which the club 
was formed are no longcr possible of attainment, 
and the dissension of the parties has substantially 
dissolved jt;^^ but, if such a condition of affairs 
is denied, the court before final hearing will only 
restrain the disposition or encumbrance of the prop- 
erty.2^ 


12 . Pnrcliase bj cozinnittee 
Defendants, five of whom had been 

designated as a committee to reor- 
ganize. a golf and country club, 
which had been incorporated as a 
business Corporation, were held to 
have acted in good faith in purchas- 
ing property of club on its dissolu¬ 
tion, and to have owed no duty to 
stockholders inconsistent with right 
to purchase, so that court was war- 
ranted in declining to set aside sale, 
or decreeing that defendants hold 
property in trust for stockholders. 
—^Anderson v. Johnson, 210 S.W. 23, 
277 Mo. 132. 

13. Wash.—Burckhardt v. Cham- 
bers, 294 P. 977, 160 Wash. 256. 

Bnrdexi of proof 

In action by former members for 
accounting and dissolution of duck 
shooting Club, burden of proof rest- 
ed on plaintiffs. — Burckhardt v. 
Chambers, supra. 

14. N.T.—^In re Sportsmen*s Assoc., 
2 N.Y.S. 63, 15 N.Y.Civ.Proc. 215. 

15. Tex.—^Alamo Club v. State, Civ. 
App., 147 S.W. 639. 

11 C.J. p 924 note 47. 

16. Del.—Southerland v. Decimo 
Club, 142 A. 786, 16 Del.Ch. 183. 

11 C.J. p 924 note'43. 

Free passes 

The mere fact that a racing as- 
sociation issued free* passes to se¬ 
cure favorable publicity, which it 
bad a right to do, supra § 9, does 
not warrant a forfeiture of its char¬ 
ter. — Commonwealth v. Kentucky 
Tockey Club, 38 S.W.2d 987, 238 Ky. 
IZB. 


17. Ky. — Commonwealth v. Ken¬ 
tucky Jockey Club, supra. 

11 C.J. p 923 note 36. 

13. Del. — Southerland v. Decimo 

Club, 142 A. 786, 792, 16 Del.Ch. 

183, 

‘Tt is doubtless true that a social 
organization may be incorporated 
under the non-proflt provision of our 
statute and within reasonable and 
proper limits engage in an activity 
to make profit. How far such an 
organization can go in that direc- 
tion it is impossible to say in gen- 
eral terms, Each case . . . must 
stand on its own facts. Where, 
however, a non-profit Corporation 
shows by its conduct that profit- 
making is one of its important pur- 
poses, if not its chief one, I can see 
no escape from the conclusion that 
it has misused and abused its fran¬ 
chise. If its sponsors desire to re- 
sort to the act of this state for its 
incorporation, resort may be had to 
the provisions appropriate for that 
form of organization. It was not 
the intention of the Legislature to 
allow the easy and liberal provisions 
of the Corporation and revenue stat¬ 
utes applicable to corporations or¬ 
ganized not for profit to be enjoyed 
by corporations whose purpose is in 
fact to engage in business for profit 
to such an extent that the desire 
for profits constitutes a conspicuous 
object of its existence.”—Souther¬ 
land v. Decimo Club, supra. 

Mere liqtuidation by a club of a 
profit earning Corporation organized 
by the club's promoter is insufficient 
of itself to warrant forfeiture of the 
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club’s charter.—Southerland v. Deci¬ 
mo Club, supra. 

Purchase of certificates iu trust 
Nonprofit club, requiring members 
purchase certificates in trust to earn 
profits through another corpo-ration 
for itself and members, was subject 
to dissolution.—Southerland v. Deci¬ 
mo Club, supra. 

19. Mo.—State v. Springfield Afri- 
can Social, etc., Club, 154 S.W. 458, 
169 Mo.App. 137. 

20. Md. — State v. Baston Social, 
etc., Club, 20 A. 783, 73 Md. 97, 10 
L.R.A. 64. 

11 C.J. p 923 note 37. 

Beliauce ou court coustructiou 
The fact that a social club, in re- 
liance on a construction placed by 
the supreme court on the Dramshop 
Act and on legislative acquiescence 
in such decision, has enjoyed the 
privilege of selling intoxicating liq¬ 
uor, and made expenditures in antic- 
ipation of the continued enjoyment 
of such privilege, will not preclude 
a forfeiture of its charter for abuse 
of its corporate powers by keeping 
and selling liquor.—State v. Mis- 
souri Athletic Club, 170 S.W. 904, 
261 Mo. 576, L..R.A.1915C 876, Ann. 
Cas.l916D 931. 

21. Mo.—State v. Meramec Rod, 
etc., Club, 98 S.W. 815, 121. Mo. 
App. 364. 

Va.—Hanger v. Com., 60 S.E. 67, 107 
Va. 872. 

22. 111.—Eury v. Merrill, 42 Ill.App. 
193. 

23. N.J.—Gobert v. Eckhard, Ch., 17 
A. 305. 

11 C.J, p 923 note 42. 
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Rcccivcrship. A receiver may be appointed for 
a Club in a proper case,^'* and the usual rules as to 
receiverships apply.25 

§ 27. Actions 

The usual rules as to actions by or against associa- 
tions and corporations apply to actions by or against 
clubs. 


If a Club is unincorporated, actions by or against 
it are governed by the rules which apply to actions 
by and against associations generally;^® but, if the 
club is, incorporated, actions by or against it are 
governed by the rules applicable to actions by and 
against corporations in general.^^ Accordingly, the 
general rules in such actions as to pleadings, is- 
sues,2^ and evidence,29 are applicable in actions of 


34. Mo.—Price v. St. Louis Bank- 
ers’ Trust Co., 17S S.W. 745. 

25. Dlstriljution of funds 
Funds collectcd from members of 
Club in payment of participation cer- 
tificates issucd by trust organized 
by Club, which funds were deposited 
by club’s affcnts in banks pending 
determination of right to issue cer- 
•tiflcates, was properi y awarded to 
members and not to receiver of Club 
which became insolvent, where 
agents collccted moncy under agree- 
ment that money would be returned 
if Corporation commissioner failed 
or rofused to issue permit to sell 
certificates.—MilTlin v, Cunningham, 
C.C.A.Cal.. 82 F.2d 53. 

In suit by receiver of club to col- 
lect dues which had been collected 
from members by agcnts of trust 
created by club, in payment of trust 
participation ceritflcates, evidence of 
agent that he had been told by club 
board that permit to issue certifi¬ 
cates had not been issued by Corpo¬ 
ration commissioner and that sums 
collected would be impounded and re¬ 
turned to members if permit was not 
received, whilc incompotent to prove 
that commis.sioncr had made such 
order, was proper preliminary testi- 
mony in connection with his evidence 
that hc thercafter informed mem¬ 
bers that money would be so im¬ 
pounded and would be so returned.— 
Mifflin V. Cunningham, C.C.A.Cal., 82 
F.2d 53. 

28. Cal.—Camm v. JusticcVs Court 
of Santa Rosa Tp., 170 P. 409, 35 
Cal.App. 293. 

11 C.J. p 932 note 25. 

Joiut and several liabllity 

Members of club building tele- 
phbne line being liable jointly and 
severa,lly, judgmont was recoverable 
against one member without neces- 
sity of suing others.—Golden v. 
Wilder, Tftx.Civ.App., 4 S.W.2d 140. 
Bight to invoke conrt’s aid 

Members of unincorporated in- 
formal duck shooting club which 
owned lease of shooting preserve ac- 
quired property rights to protect 
which thcy may, in proper case, in¬ 
voke aid of courts.—Burckhardt v. 
Chamber.s, 294 P. 977, 160 Wash. 256. 
27. 111.—Genslinger v. New Illinois 
Athletic Club of Chicago, 171 N. 
E. 514, 339 111. 426, reversing 252 
Ill.App. 298, transferred 163 N.E. 
707, 332 111. 316. 

11 C.J. p 932 note 26. 
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Poim of action 

Club organizer, to whom member- 
ship certificates, wrongfully can- 
celed for nonpayment of dues, were 
issued as compensation may sue ir 
assumpsit on contract or bring ac¬ 
tion in case.—Genslinger v. New Il¬ 
linois Athletic Club of Chicago, 171 
N.E. 514, 339 111. 426, reversing 252 
Ill.App. 298, transferred 163 N.E. 707, 
332 111. 316. 

Venue 

Action for injuries, sustained from 
shot fired by agent of club outside 
of Club grounds in county wherein 
Club and agent resided, could not be 
maintained in another county where¬ 
in offlcers of club resided, where of- 
ficers were not individually liable for 
acts of agent who had been instruct- 
ed by offlcers not to use force on 
trespassers.—^Diversion Lake Club v. 
Self, Tex.Civ.App., 71 S.W.2d 553. 

23. Allegations held sufflcient 

In action on contract for payment 
of sum of money to club when board 
of managers should decide that con- 
struction of clubhouse was warrant- 
ed, allegation that defendant made 
a partial payment was a sufficient 
allegation of defendant"s acceptance. 
—Rodway v. Botterel, 11 N.E.2d 201, 
56 Ohio App. 497. 

Immaterial matters 

In club’s action against stockhold- 
er to recover annual dues and charg- 
es for * privilege of using property 
and clubhouse facilities, whether 
stockholder resigned from club was 
immaterial, where charges for use of 
Club facilities were not assessments 
against stockholder or stock but a 
recurring annual charge which hold- 
er of stock agreed to pay as long as 
stock certiflcate was registered in 
his name.—Larchmont Shore Club v. 
Field, 1 N.Y.S.2d 884, 253 App.Div. 
897, 

Purpose of organization 

It is not necessary, to authorize 
the maintenance of an action against 
the members of a club by their com- 
mon name, to show by the complaint 
the specific purpose or purposes for 
which the members of the club had 
associated themselves together.— 
Camm v. Justice’s Court of Santa 
Rosa Tp., 170 P. 409, 36 Cal.App. 293. 

Affirmative defenses 

Where contract ‘ provided for pay¬ 
ment of sum of money to club when 
board of managers should decide 
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that construction of clubliouse was 
warranted, board of managers must 
decide within a reasonable time, and 
its failure to do so would be a mat- 
ter of affirmative defense in action 
to recover balance due under con¬ 
tract.—Rodway v. Botterel, 11 N.E. 
2d 201, 56 Ohio App. 497. 

Matters raised by demnrrer 

In action on contract guaranteeing 
payment of club membership on con- 
dition that two thousand two hun- 
dred fifty memberships shall have 
been accepted or underwritten, un- 
certainty and indefmiteness in alle¬ 
gations with reference to condition 
of acceptance or underwriting of 
two thousand two hundred fifty mem¬ 
bers could not be raised by demur- 
rer.—Rodway v. Botterel, supra. 

£9. Burden of proof 

Club, failing to return valuables 
deposited by member for safe-keep- 
ing, has burden of showing absence 
of negligence.—Greer v. Los Angeles 
Athletic Club, 268 P. 165, 84 Cal.App. 
272. 

Evidence held admissible 

Club balance sheet was admissible 
to Show club's solvency in action for 
wrongful cancellation of membership 
certificates issued to organizer as 
compensation.—Genslinger v. New 
Illinois Athletic Club of Chicago, 171 
N.E. 514, 339 111. 426, reversing 252 
Ill.App. 298, transferred 163 N.E. 707, 
332 111. 316. 

Evidence held inadmissible 

In action by club’s paying guest 
for injuries sustained when rug 
slipped, evidence regarding practice 
of using safety devices to prevent 
slipping of rugs was properly ex- 
cluded.—Kitchen v. Women's City 
Club of Boston, 166 N.E. 554, 267 
Mass. 229. 

Evidence held snfficient to warrant 
finding of negligence of club in 
keeping member’s valuables deposit¬ 
ed for safe-keeping.—Greer v. Los 
Angeles Athletic Club, 258 P. 155, 84 
Cal.App. 272. 

Evidence held insnfficient 

(1) To Show negligence of club 
member in making deposit of valu¬ 
ables for safe-keeping.—Greer v. Los 
Angeles Athletic Club, supra. 

(2) To sustain finding that chair- 
man of house committee abandoned 
property taken from locker or failed 
to protect it,—Blackinton v. Pills- 
bury, 156 N.E. 895, 260 Mass. 123. 
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this character. Similar general rules are, by a pari- 
ty of reasoning, also pertinent in questions involv- 


ing trial,^^ and damages.^l 


CLUTOH. A device introduced in the transmission 
some place between the mechanism in 'whieh power 
is created and the mechanism to which it is applied 
and which serves to make and break the connection 
between the two;i it has been held synonymous 

with ^^gi*ip.’^2 

00. A prefix to words, meaning ^Vith” or ^^in con- 
junction” or ^‘joint.”^ As an abbreviation for ^^com- 
pany,” and “eounty,” or as the Chemical symbol for 
cobalt, see Abbreviations 1 C.J.S. p 276 note 5. 

COACCION. In Spanish penal law, the offense of 
illegally and forcibly preventing another from do- 
ing some lawfnl act, or of compelling him to do a 
lawful or an nnlawful one. It is committed by a 
pnblic official who exceeds his authority by making 
an illegal arrest, or by dispersing a lawful gather- 
ing. So, a claimant to property who uses force to 
dispossess an adverse claimant is guilty of this of¬ 
fense. A similar rule is applied to a creditor who 
forcibly seizes the debtor’s property to satisfy the 


claim.* A justice of the peace has no jurisdiction 
to try one accused of this crime, nor^ can one be 
convicted thereof under a complaint charging amen- 
azas; but as the crime of detencion ilegal cannot 
be committed without committing that form of eo- 
accion which consists in compelling one to do what 
he does not wish to do, under a complaint for the 
former crime a eonviction may be had for coac- 
cion.'* 

COACH. A kind of carriage;^ a vehicle that tnrns, 
or that runs by turning, on wheels.® It is a generic 
term,'^ has been used to designate the closed pas- 
senger car of a cable train,^ and has been construed 
as embraeing chariots, mail coaches, omnibuses, 
stage coaches,^ and railroad cars or carriages.^O 
“Coach” has been compared or held synonymous 
with, “car” see Car 12 C.J.S. p 1139 notes 87, 89; 
has been distinguished from other vehicles chiefly, 
as being a covered box, hung on leathers, with four 
wheels;^^ and specilically has been contrasted with. 


Questions held for jury 

(1) Whether steward had author¬ 
ity to bind Club.—Heckel v. Cranford 

. Country Club, 117 A. 607, 97 N.J.Law 
538 . 

(2) Where jockey was thrown 
from horse which bolted through 
open gate in fenee around track, 
whether jockey club was negligent in 
leaving gate open.—Simmons v. Kan- 
sas City Jockey Club, 66 S.W.2d 119, 
334 Mo. 99. 

Svldence iusuffleient for jury 

In suit to recover purchase price 
of mowers from members of a golf 
Club, evidence which failed to show 
that members other than one who 
signed notes for purchase price au- 
thorized such purchase, joined in 
contract for purchase, signed pur- 
chase-money notes, or authorized 
some one to sign for them, was in- 
sufficient for jury on auestion of lia- 
bility of members other than one 
signing notes.—Bell v. Radabaugh, 
€2 P.2d 79, 178 Okl. 106. 

lustructious held proper 
Mo.—Simmons v. Kansas City Jockey 
Club, 66 S.W.2d 119, 334 Mo. 99. 

Xustructious held erroueous 
111.—Genslinger v. New Illinois 
Athletic Club of Chicago, 171 N.E. 
514, 339 111. 426, reversing 252 111. 
App. 298, transferred 163 N.E. 707, 
332 111. 316. 

ITerdict and fiudingrs 

(1) Pinding that club was liable 
as lodging house keeper for deposit 


! of valuables by member was not in- 
consistent with finding that it was 
liable as bailee for hire.—Greer v. 
Los Angeles Athletic Club, 258 P. 
155, 84 Cal.App. 272. 

(2) Verdict awarding maximum 
value of residence club membership 
as damages for wrongful cancellation 
of membership certificates, issued 
to organizer as compensation was 
held to be erroneous.—Genslinger v. 
New Illinois Athletic Club of Chica¬ 
go, 171 N.E. 514, 339 111. 426, revers¬ 
ing 252 IlLApp. 298, transferred 163 
N.E, 707, 332 111. 316. 

31. Elemeuts of damage 

(1) Loss of wife's company and 
Services was not proper element of 
damage for club's failure to accord 
plaintiff privileges.—Jackson v. The 
Gables, 297 P. 983, 113 Cal.App. 80. 

(2) Value of club membership was 
held not to be recoverable as dam¬ 
ages for wrongful cancellation of 
membership certificates issued to or¬ 
ganizer as compensation.—Genslinger 
V. New Illinois Athletic Club of Chi¬ 
cago, 171 N.E. 514, 339 111. 426, re¬ 
versing 252 111.App. 298, transferred 
163 N.E. 707, 332 111. 316. 

Interest 

Club, failing to return member’s 
valuables deposited for safe-keeping, 
is liable for interest from date of 
demand.—Greer v. Los Angeles Ath¬ 
letic Club, 258 P. 155, 84 Cal.App. 
272. 

1. U.S.—^Eclipse Mach. Co. v. Har- 
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ley-Davidson Motor Co., C.C.A.Pa., 
252 F. 805, 806. 

2. Minn.—Bishop v. St. Paul City R. 
Co.. 50 N.W. 927, 48 Minn. 26. 

11 C.J. p 932 note 1 [a]. 

3. Black L.D. 

4. Philippine.—U. S. v. Mena, 11 
Philippine 548, 545. 

11 C.J. p 933 notes 8-16. 

5. Ohio.—Cincinnati, Lebanon & 

Springfield Turnp. Co. v. Nejl, 9 
Ohio 11, 12. 

6. N.Y.—New York v. Third Ave. 

R. Co., 22 N.E. 755, 117 N.Y. 404, 
410—New York v. Third Ave. R. 
Co., 87 'N.Y.S. 584, 586, 42 Misc. 
599. 

7. Ohio.—Cincinnati, Lebanon & 

Springfield Turnp. Co. v. Neil, 9 
Ohio 11. 12. 

8. Minn.—Bishop v. St. Paul City 
R. Co., 50 N.W. 927, 48 Minn. 26, 
31. 

8. Ohio.—Cincinnati, Lebanon & 

Springfield Turnp. Co. v. Neil, 9 
Ohio 11, 12. 

10. Cal.—Ex p. Galivan, 122 P. 961, 
162 Cal. 331, 333. 

Mass.—Doherty v. Ayer, 83 N.E. 677, 
678, 197 Mass. 241, 125 Am.S.R. 
355, 14 L.R.A.,N.S., 816. 

N.Y.—New York v. Third Ave. R. Co., 
22 N.E. 765, 117 N.Y. 404, 409. 

11. Ohio.—Cincinnati, Lebanon & 
Springfield Turnp. Co. v. Neil, 9 
Ohio 11, 12, citing Encycl.Am. 271. 
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or distinguished from, “carriage” see Carriage 12 C. 
J.S. p 1153 note 24, and “grip-car/’i 2 

Hackncy coach. A coaeh let for hire, whetlier 
standing in the streets, or kept in stable for hire.i^ 
''Hackncy coach’' has been held not to include a 
wagon uscd iii the transportation of property and 
goods of grocers and inerchants,!^ and has been 
distinguished from "stage coach, ”15 and "wagon.”i6 

Mail coach, A coach that carries the mail.l*^ 

Stagc coach. A coach or other carriage running 
regulaiiy from one place to another, usually and 
chiefly employed in the transportation of mails, pas- 
scngers, and baggage.18 "Stage coach” has been 
held to include an automobile used in the place of 
a stage coaeh and serving the same purpose,!^ and 
has been held synonymous with "car” see Car 12 
C.J.S. p 1139 note 87. 

Other phrases: “Coaeh, ehariot, phaeton, or oth¬ 
er four-whecl spring carriage and also “pas- 
senger coaches.”^! 

COACT. Defined in the Century dictionary as 
meaning to act together. 

Phrase: “Coacting therewith.”22 

COADJUTOR. An assistant, helper,* or ally; par- 
ticularly a person appointed to assist a bishop who 
from age or infirmity, is unable to perform his 
duty, also an overseer, (coadjutor of an exeeutor), 
and one who disseizes a person of land not to his 
own use, but to that of another.22 

Phrase: “Coadjutor bishop” see Bishop 11 C.J. 
S. p 350 note 80. 


COADMINISTRATOR. As a joint administrator^ 
see the C.J.S. title Exeeutors and Administrators § 
1041, also 11 C.J. p 934 note 34. 

COADUNATIO. A uniting or combining together 
of persons; a conspiracy.^^ 

COADVENTURER. A joint adventurer. The re- 
lationship of joint adventure has been defined, and 
eompared with, or distinguished from, other rela- 
tions in the C.J.S. title Joint Adventures § 1, also 
33 C.J. p 841 note 1-p 845 note 66. 

COAL. 

As a Noun 

A mineral defined in the C.J.S. title Mines and 
Miner ais § 2, also 11 C.J. p 934 note 39. 

Coniract coal. Coal contracted for at the mines 
by brokers to cover their own contraets for future 
delivery, distinguished from “spot coal.”25 

Spot coal. Coal already loaded on cars and ready 
to move, distinguished from “contract coal.”2^ 

Other phrases: “Anthracite coal,” “bituminous 
coal,” “egg coal,” “lump coal,” “merchantable coal,” 
“minable coal,” “mine-run coal,” “rice anthracite 
coal,” “screened coal” see the C.J.S. title Mines and 
Minerals § 2, also 40 C.J. p 648 note 45, p 748 notes 
92, 93, 99, 1, p 749 notes 29-31, p 754 notes 48, 49, 
55, 56 and p 1014 note 43-p 1015 note 49, and 
“steam egg coal” see the C.J.S. title Mines and Min¬ 
erals § 2, also 60 C.J. p 15 note 7, 

As an Adjective 

Coal dust. Defined in the Century dictionary as 
the dust of coal, or powdered coal. As constituting 


12. Minn.—Bishop v. St. Paul City 
R. Co., 50 N.W. 927, 48 Minn. 26, 
31. 

13. N.T.—Masterson v. Short 33 
How.Pr. 481, 486. 

14. Kan.—Snyder v. North Law- 
rence, 8 Kan. 82, 83. 

15. Ky.—Burton v. Monticello & 
Burnside Turnpike Co., 109 S.W, 
319, 33 Ky.L. 85. 

16. Cal.—Quiffley v. Gorham, 6 Cal. 
418, 63 Am.D. 139. 

Kan.—Snyder v. North Lawrence, 8 
Kan. 82, 84. 

Nev.—^Bdgrecomb v. His Creditors, 7 
P. 533, 535, 19 Nev. 149. 

17. Ohio.—Cincinnati, Lebanon & 
Sprin&field Turnpike Co. v. Neil, 9 
Ohio 11, 12. 

18. Conn.—Talcott Mountain Turn¬ 
pike Co. V. Marshall, 11 Conn. 185, 


199—^Middlesex Turnpike Co. v. 
Wentworth, 9 Conn. 371, 373. 

Ky.—Burton v. Monticello & Burn¬ 
side Turnpike Co., 109 S.W. 319, 33 
Ky.L. 85, 

Ohio. — Cincinnati, Lebanon & 
Springfield Turnpike Co. y. Neil, 9 
Ohio 11, 12. 

11 C.J. p 933 notes 18-21. 

19, Ky.—Burton v. Monticello & 
Burnside Turnpike Co., 173 S.W. 
144, 146, 162 Ky. 787. 

20, Mass,—Housatonic River Turn¬ 
pike Corporation v. Prink, 15 Pick. 
443, 444, 32 Mass. 443, 444. 

21, Pa.—Pennsylyania R. Co. v. 
Public Service Commission, 67 Pa. 
Super. 569, 574. 

Pullman sleepers as “passenger 
coaches" within railroad full crew 
statutes see the C.J.S. title Rail- 
roads § 401, also 51 C.J. p 984 note 
70. 


22. As meaning “goveming” or 
«commanding” 

Where a vaporizer was described 
as being comprised of '‘a Shell hav- 
ing air and oil supplies and a valve 
coacting therewith, two springs, and 
means for bringing one or both into- 
action to resist the opening of the 
valve,” the court said: “The term 
coacting therewith is as vague as 
possible, but the specifteations and 
drawings show its meaning to be 
governing or corhmanding, so that 
neither oil nor air can enter unless 
the valve is open."—Stromberg Mo¬ 
tor Devices Co. v. Parker, D.C.Ill., 
204 P. 462, 463. 

23. Black L.D. 

24. Black L.D. 

25. U.S.—Cory v. Logan Coal & Sup- 
ply Co., C.C.A.Pla., 48 P.2d 28, 30. 

20. U.S.—Cory v. Logan Coal & 
Supply Co., supra. 
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nnisance see the C.J.S. title Nnisanees § 23, also 
6 C.J. p 686 note 88 [a]. 

Coal note, A species of promissory note, former- 
j in use in the port of London, containing the 
hrase ^^value reeeived in coals.”27 

Coal tar, Defined in the Standard Dictionary as 

blaek piteh distilled from bitumineus coal, con- 
ensed in the manufacture of coal gas and used in 
be arts; and said to yield the aniline dyes and 
imilar compounds.^S As used in tariff sehedules 
ee the C.J.S. title Customs Duties § 32, also 17 
J.J. p 555 note 39. 

Other phrases: ^'Coal bank,” see the C.J.S. title 
iines and Minerais § 3, '^coal barge,” see Barge 9 
IJ.S. p 1542 note 74, “coal bed,’' see Bed 10 C.J.S. 

► 224 note 77, also the C.J.S. title Mines and Min- 
rals § 3, and 40 C.J. p 741 note 30 [a], “coal ear,” 
ee the C.J.S. title Railroads § 1, also 11 C.J. p 934 
Lotes 45, 46, “coal elevator, ”29 “coal hustler,”*® 
'coal land, or lands,” see the C.J.S. title Mines and 
Jinerals §§ 90-94, also 40 C.J. p 851 note 28-p 854 
lote 93, “coal lease,” see the C.J.S. title Mines and 
iiinerals § 164, also 11 C.J. p 935 note 56, “coal 
nine,” see the C.J.S. title Mines and Minerais § 1, 
ilso 11 C.J. p 935 note 58, “coal oil,” see the C.J.S. 
itle Mines and Minerais § 2, also 11 C.J. p 935 
lotcs 60-62, “coal privileges,” see the C.J.S. title 
VEines and Minerais § 3, also 11 C.J. p 935 note 63, 
^coal seam,” see the C.J.S. title Mines and Miner- 
ds § 3, also 40 C.J. p 741 notes 27-31, “coal shed,” 
;ee the C.J.S. title Nuisances § 75, also 46 C.J. 

> 697 notes 56-58, “coal tar preparation,”^! “coal 
jrein,” see the C.J.S. title Mines and Minerais § 3, 
ilso 40 C.J. p 746 notes 55-58, “coal yard,” see the 
C.J.S. title Nuisances § 75, also 46 C.J. p 697 notes 
56-58, and “use . . . of the coal banks on said 
land,” see Bank 8 C.J.S. p 385 note 35. 

OOALITION. Defined in general by the Standard 
Dictionary as meaning a voluntary joining of per- 


sons or parties, for the purpose of combining their 
resources, as in the support of some plan or policy, 
espeeially of states against a common enemy; the 
formation of an alliance, espeeially for temporary 
purposes. 

In Freneh law, an unlawful agreement among sev- 
eral persons not to do a thing except on some con- 
ditions agreed upon; particularly, industrial com- 
binations, strikes, etc.; a conspiracy.22 

COAESE. Defined in the Standard Dictionary as 
meaning eomposed of large, thiek, or rough parti- 
cles; not fine or delicate in texture or structure. 

Phrases: “Coarse meal,”23 “good coarse 

salt.”34 

COASSIGNBE. One of two or more assignees of 
the same subject matter.^s The word “assignee” 
has been defined and distinguished from other terms 
in Assignments § 1 d. . 

COAST. 

As a Konn 

The seaboard of a country or the seashore.26 
More specifically, the contact of the mainland with 
the main sea, where no bay intervenes, and with 
the latter, wherever it exists.27 Depending on the 
context in each case, “coast” has been held to in¬ 
clude shores of the bays,^^ tide and overflowed lands 
along a river emptying into the occan,29 and the 
natural appendages of the territory which rise out 
of the water, although they are not of sufficient 
firmness to be inhabited or fortified;^*^ and has 
been distinguished from “shoals.”^^ 

Pacific coast, A term frequently applied to that 
portion of the country which drains into the Pa¬ 
cific Ocean.^2 

Other phrases: “At all or any port or place on 
the coast of,” see At 7 C.J.S. p 155 note 85, “At¬ 
lantic coast,” see Atlantic 7 C.J.S. p 167 note 21, 


27. Black L.D. 

28. U.S.—^Aylingr v. Hull, C.C.Mass., 
2 F.Cas.No.686, 2 Clife 494, 497. 

L1 C.J. p 935 notes 67, 68. 

VQ, Mass.—Cochran v. Roemer, 192 
N.E. 58, 63, 287 Mass. 500. 

DO. U.S.—John P. Agnew & Co. v. 
Hoagre, D.C.D.C., 17 F.Supp. 606, 
607. 

1. U.S.—Schulze-Berge v. U. S., C. 
C.N.T., 66 P. 748, 749. 

1 C.J. p 935 note 66 [a]. 

2. Black L.D. 

3. “Cracked com” distinguislied 
Teb.—State v. Chicago, B. & Q. R. 

Co., 101 N.W. 23, 24, 72 Neb. 542. 
Jso known as “chop’* see Chop ante 
p 1113 note 67. 


34. Vt.—Goss V. Turner, 21 Vt. 437, 
441. 

35. Black L.D. 

36. U.S.—Ravesies v. U. S., D.C.Ala., 
35 F. 917, 919—U. S. v. The James 

' Morrison, D.C.Mo., 26 F.Cas.No.l5,- 
465, Newb.Adm. 241, 253—U. S. v. 
Willia,m Pope, D.C.Mo., 28 F.Cas. 
No.16,703, Newb.Adm, 256, 259. 

37. Tex,—Hamilton v. Menifee, 11 
Tex. 718, 751. 

38. Tex.—Hamilton v. Menifee, su¬ 
pra. 

39. Or.—Pacific Milling & Elevator 
Co. V. Portland, 133 P. 72, 77, 65 
Or. 349, 46 L..R.A.,N,S., 363. 
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40. Drifted materlal at the mouth 
of a river 

“The small islands situate at the 
mouth of the Mississippi, eomposed 
of earth and trees drifted down by 
the river, which are not of consist- 
ency enough to support the purposes 
of life, and are uninhabited, though 
resorted to for shooting birds, form 
a part of the coast."—Mowat v. 
North Vancouver, 9 B.C. 205, 206. 

41. U.S.—Soult V. Ii'Africaine, D.C. 
S.C., 22 F.Cas.No.13,179, Bee 204, 
207, 208. 

43. Or.—^Pacific Milling & Elevator 
Co. V. Portland, 133 P. 72, 77, 65 
Or. 349, 46 L.R.A.,N.S., 363. 



14 C.J.S. 


C0A8T 


and the scashore and coast;”^^ ajso ^^coasts or 
shores of the United States,and ^^from the 
coasts/^^^ 

As a Verb 

—-Present Tense. In a maritime sense, to navi¬ 
gate along the shore.46 

In a different sense, to slide on a sled down a 
hili or an incline covered with snow or ice; also to 
descend a hili on a hicyele, removing the feet from 
tlic pcdals, or to ride, glide, or move by, or as by, 
the force of gravity.^'^ 

-Coasting. As a verbal nonn, in a maritime sense, 

‘•'eoa st i ng^^ is defincd in the Century Dictionary as 
mcaning the act or businoss of sailing along the 
eoast or from port to port in the same country for 
piirposes of trade; and the term has been held not 
applicable to a ferry Crossing a river.'^^ 

In another and commonly aecepted sense, the term 
imports tlic movement of a sled or vehicle by mo¬ 
mentum due to some prcviously exerted force or 
to the force of gravity;^^ and has been defined as 
mcaning the movement of vehicles down grade by 
force of gravity;'*»® also the sport of sliding down 
hili on a sled or car, or of riding a bicycle, as down 
a slope, wilhout working the pedals.St 

As rclatiirg to the liability of a municipal Cor¬ 
poration for injuries duo to coasting on the streets 
sec the C.J.S. title Municipal Corporations § 800, 
also 43 C.J. p 998 notes 23-26. 

Coasting trade. A well understood term, defined 
as meaning the trade along the shore;^^ commercial 


intercourse carried on between different distriets 
in different states, between different distriets in the 
same state, and between different places in the same 
district, on the sea eoast or on a navigable river.^^ 
The term has been held to import sea-going trade 
as distinguished from internal commeree;^'^ has 
been held applicable to a voyage from New Jersey 
to New York, 5 5 or the trade between the United 
States and Puerto Kico,^® but not to a ferry Cross¬ 
ing a river.57 The terms ^^coasting trade” and 
^^coastwise trade” have been used synonymously.^^ 

With reference to the federal regulation of ves- 
sels see the C.J.S. title Commerce § 79, also 12 C.J. 
p 67 note 94-p 69 note 8, and to the obligation of 
taking on a pilot, see the C.J.S. title Pilots § 7, also 
48 C.J. p 1193 note 37. 

Coasting trade license. A legislative authority to 
carry on the coasting trade a warrant to traverse 
the waters washing or bounding the coasts of the 
United States.®^ 

Coasting vessel. A term ordinarily applied to a 
vessel plying exclusively between domestic ports, 
and usually to one engaged in domestic trade as 
distinguished from a vessel engaged in the foreign 
trade or plying between a port of the United States 
and a port of a foreign country.^l 

Coasting voyage. A voyage in a vessel engaged 
in the coasting trade.^ 2 

As an Adjective 

‘^Coast waters,” see the C.J.S. title Collision § 2, 
also 11 C.J. p 1014 notes 64, 65. 


43. Or.—Pacific Milling & Elevator 
Co. V. Portland, supra. 

44. U.S.—Soult V. L’Africaine, D.C. i 
S.C.. 22 F.Cas.No.13,179, Bee 204. 

45. the coasts’’ distiu^aislied 

U.S.—Soult V. L’Africaine, supra. 

'‘On tlie coasts” distiugnislied 

U.S.—Soult V. L’Africaine, supra. 

46. U.S.—U. S. V. The James Mor- 
rison, D.C.Mo., 26 P.Cas.No.15,465, 
Newb.Adrn. 241, 253. 

"To cross a river” distingrnisliea 

U.S.—U. s. V. The William Pope, D. 
C.Mo., 28 F.Cas.No.16.703, Newb. 

Adm. 256. 

47. lowa.—Samuelson v. Sherrill, 
280 N.W. 596, 599, quoting Cen¬ 
tury D., and Webster D. 

48. U.S.—U. S. V. The James Mor- 
rison, D.C.Mo., 26 P.Cas.No.15,467, 
Newb.Adrn. 241. 

49. N.Y.—Tyne v. B. P. Goodrich 
Co., 297 N.Y.S. 425, 428, 252 App. 
Div. 24. 

50. Minn,—^Peterson v. Minneapolis 


St. R. Co., 96 N.W. 751, 752, 90 
Minn. 52. 

51. lowa.—Samuelson v. Sherrill, 
lowa, 280 N.W. 596, 699, quoting 
New Standard D. 

52. U.S.—U. S. V. The James Morri- 

son. D.C.Mo., 26 P.Cas.No.15,465, 

Newb.Adrn. 241, 253. 

11 C.J. p 936 note 93. 

53. N.Y.—^North River Steamboat 
Co. V. Livingston, 3 Cow.N.Y. 713, 
747. 

11 C.J. p 936 note 94. 

54. Mich,—^American Transportation 
Co. V. Moore, 5 Mich. 368, 388. 

55. U.S.—Gibbons v. Ogden, N.T., 
9 Wheat. 1, 214, 6 L.Ed. 23. 

11 C.J. p 936 note 94 [a]. 

56. BependizLg ou legislative intent 
It has been said that while the 

original and primary significance of 
■ the term is restricted to trade along 
the contiguous line of eoast of the 
United States, the meaning of the 
term, when used by congress, de- 
pends on the legislative intent, and 
may include trade between the Unit- 
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ed' States and Puerto Rico.—Bigley 

V. New York & P. R. SS. Co., D.C. 

N.Y.. 105 P. 74, 78. 

57. U.S.—U. S. V. The William Pope, 
D.C.Mo., 28 P.Cas.No.16,703, Newb. 
Adm. 256. 

11 C.J. p 936 note 93 [a]. 

58. U.S.—Ravesies v. U. S., C.C.Ala., 
37 P. 447. 

Md. — Baltimore & Philadelphia 
Steamboat Co. v. State Tax Com- 
mission of Maryland, < 145 A. 770, 
772, 157 Md. 279. 

N.J.—Gordon v. Blackton, 186 A. 689, 
690, 117 N.J.Law 40. 

56. N.Y.—North River Steamboat 
Co. V. Livingston, 3 Cow.N.Y. 713, 
748. 

60. U.S.—^Veazie v. Moor, Me., 14 
How. 568, 575, 14 L.Ed. 545. 

61. U.S.—Belden v. Chase, N.Y., 14 
S.Ct. 264, 271, 150 U.S. 674, 37 L. 
Ed. 1218. 

62. N.Y.—North River Steamboat 
Co. V. Livingston, 3 Cow.N.Y. 713, 
747. 

11 C.J. p 936 note 89. 
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Coast guard. In English law, a body of officers 
and men raised and equipped by the commissioners 
of the admiralty for the defense of the coasts of the 
realm, and for the more ready manning of the navy 
in case of war or sudden emergeney, as well as for 
the proteetion of the revenne against smugglers.^3 

0 GASTER. A term ordinarily applied to a vessel 
plying exclusively between domestic ports, and usu- 
ally to one engaged in domestic trade as distinguish- 
ed from "a vessel engaged in foreign trade or ply¬ 
ing between a port of the United States and a port 
of a foreign country,” ^^an ocean going vessel ealling 
at two domestic ports,” or ^^a pleasure yacht.”®^ 

OOASTWISB. By way of the coast; along shore.^5 
Applied to such vessels as sail eoastwise from one 
port to another port, the term has been held to em- 
brace ships and vessels performing voyages coast- 
wise from state to state, but to exclude those boats 
which never go out of sight of the port from whieh 
they move, and are used merely as ferry boats to 
cross a river.®® 

Coastwise commerce. It has been said that the 
term ^^coastwise,” used in its eommereial or mari¬ 
time sense as defining a class of water-borne com- 
merce, includes traffic on a bay, as well as that 
which goes outside the bay to other domestic 
ports.®'^ 

Coastwise trade. Coasting trade; trade or inter- 
course earried on by sea between two ports or 
places belonging to the same eountry.®^ In a parr 
ticular context, however, it has been held that the 
term does not include trade between the Atlantic 
and Pacific ports of the United States.®® ^^Coast- 
wise trade” has been held synonymous with ^^eoast- 
ing trade” see Coast supra note 58; has been com- 
pared with ‘^commeree;”’^® and has been distin- 
guished from “foreign trade.”*^^ 


Plying coastwise. A statutory term which, in a 
partieular cohneetion, has a settled meaning, and 
is intended to indicate vessels engaged in the domes- 
tie trade, or plying between port and port in the 
United States, as contradistinguished from those 
vessels engaged in the foreign trade, or plying be¬ 
tween a port of the United States and a port of a 

foreign country.'^^ 

Other phrases: “Any vessel engaged in the coast¬ 
wise trade,“being in the eoastwise trade,and 
“seamen engaged on vessels in the coastwise 
trade.”75 

COAT. 

As a Noun 

Defined by the Standard Dictionary as a garment 
for outside wear. As applied to a coating for wo- 
ven fabrics, “coat” has been defined as being a 
layer proposition that is integrate throughout, and 
is not usually broken up in any way nor subdivid- 
ed.^® 

“Coat of arms,” see Arm 6 C.J.S. p 341 note 28. 

As a Verb 

-Coated. Defined by Webster as meaning clad 

in, or furnished or covered with, a coat. 

Phrases: “Coated with . . • metal,”7'7 and “rub- 
ber coated fabric.”^® 

-Coating. The present participle of the verb 

“coat,” which, as a verbal noun, has been defined 
in general terms as meaning a covering; any sub- 
stance spread over a surface for proteetion or orna- 
mentation, as a coating of plaster or tin foil; and, 
as applied specifically to woven fabrics, a layer 
that lies on the surface and is anchored to the fab- 
ric in the.pores of the fabric, distinguishcd from 
“saturating” and “saturation.”'^® Applied specifi- 


ea Black L.D. 

64. U.S.—Belden v. Chase, N.T., 14 
S.Ct. 264, 271, 150 U.S. 674, 696, 37 
L.Ed. 1218. 

65. U.S.—Ravesies v. U. S., D.C.Ala., 
35 F. 917. 919. 

ee. N.Y.—Birkbeck v. Ferry Boats, 
17 Johns. 54, 57. 

67. Md.—Baltimore & Philadelphia 
Steamboat Co. v. State Tax Com- 
mission of Maryland, 145 A. 770, 
771, 157 Md. 279. 

Dictionary aefiiiition of term differs 

“The meaning of the term 'coast¬ 
wise commerce,’ as defined by lexi- 
cons or dictionaries, differs from the 
meaning given to it by the courts, 
both federal and state, when called 
upon to construe statutes in which 
the term is used."—Baltimore & Phi- j 


ladelphia Steamboat Co. v. State Tax 
Commission of Maryland, 145 A 770, 
772, 157 Md. 279. 

S8. U.S,—Ravesies v. IT. S., C.C.AIa., 
37 P. 447—Ravesies v. U. S., D.C. 
Ala., 35 F. 917, 919. 

69. U.S.—U. S. V, Patten, C.C.Me., 
27 F.Cas.No.16,007, Holmes 421. 

70. A part of “commerce” 

“ ‘Coastwise trade’ may be a part 
of the commerce among the several 
States, but commerce among the 
several states is not necessarily 
'coastwise trade.’ ”—Ravesies v. U. 
S., D.C.Ala., 35 F. 917, 919. 

71. U.S.—U. S. V. Patten, C.C.Me.,' 
27 F.Cas.No.16.007, Holmes 421. 

72. Cal.—San Francisco v. Califor- 
nia Steam Nav. Co., 10 Cal. 504, 
508. 


73. U.S.—Ravesies v. U. S., C.C.AIa., 
37 F. 447—Ravesies v. U. S., D.C. 
Ala., 35 P. 917, 919. 

74. “Going coastwise” distinguished 
U.S.—U. s. ex rei. Chong Mon v. Day^ 

D.C.N.y., 36 F.2d 278, 279. 

75. N.J.—Gordon v. Blackton, 186 
A. 689, 690, 117 N.J.Law 40. 

76. U.S.—Respro, Inc. v. Vulcan 
Proofing Co., D.C.N.Y., 1 P.Supp. 
45, 48. 

77. U.S.—U. S. V. Baker, N.Y., 176 P. 
730, 732, 100 C.C.A. 276, affirming. 
C.C., 168 P. 464. 

78. U.S.—Respro, Inc. v. Vulcam 
Proofing Co., D.C.N.Y., 1 P.Supp- 
45, 48. 

79. U.S.—Respro, Inc. v. Vulcaa 
Proofing Co., supra. 
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cally to bakers’ spccialties, a covering over fruit 
tarts in order to kecp the fruit in position, com- 
pared witli ''frosting/^ ''glaee,” “glacing,” ^^shine,” 
and ^'topping.”S 0 

Phrases: '^Apricot Coating/^Sl ^^galvanizing or 
«oating with metals /’82 ^nd ^‘maehine for coating 

materia! 2 

As an Adjective 

Coat armor. Pleraldic ensigns, introduced by 
Ricbard I froin the Holy Land, where they were 
first invented.^^ 

OOBBLE or COBBLESTONE. A stoiie rounded by 
the action of water, and of a size suitable for use 
in paving; and it has been held that there is noth- 
ing in the dictionaries to indicate that "cobblestone” 
and ^^waterstone” are synonymous or interehange- 
able.^® 

COBRANZA. In Spanish law, the eollection of that 
which is due.^® 

OOBKAB. A Spanish term meaning to reeover;®'^ 
also defined in Velazquez Dictionary as to collect, 
or receive what is due. 

COBRA-VENOM RE ACTION. In medical juris- 
prudcnco, a method of serum-diagnosis of insanity 
from haemolysis (breaking up of. the red corpuscles 
of the blood) by injeetions of the venom of cobras 
or other serpents.®® 

COCA-COLA. A term applied to a well-known 
soft drink, and of which it is a trade-mark; and 
it has been comparcd with the term “Extract of 
Coea and Kola.”®® 

COCAINE. A derivative, an alkaloid, or a crystal¬ 
line alkaloid obtained from coca leaves;®® and has 


been held to include cocaine hydrochloride.^^ It is, 
a Word in eommon use and about which there is no 
obscurity, controversy, or dispute, technieally known 
as ^^alkaloid-cocaine,”92 elassed as a narcotic 

drug.9^ 

Phrases: “A preparation of cocaine,’’ and "co¬ 
caine . . . or any of the salts, derivatives or com- 
pounds,”^^ 

COCCYX. A small bone at the extremity of the 
backbone; the extreme end of the spine.®® 

Phrase: "Coccyx neuralgia.”^® 

COCHIN OIL. A kind of cocoanut oil that comes 
from Cochin, China.®^ 

COCKBILL. See the C.J.S. title Collision § 2. 

COCKET. In English law, a seal belonging to the 
customhouse, or rather a scroll of parchment, sealed 
and delivered by the offieers of the customhouse 
to merehants, as a warrant that their merchandises 
are entered; likewise a sort of measure.^® 

COCKFIG-HTINCr. As the matehing of gamecocks, 
see the C.J.S. title Gaming § 1, also 27 C.J. p 971 
note 52; as cruelty to animals see Animals § 70 h 
notes 23, 24; as not ejusdem generis with baseball 
see Baseball 9 C.J.S. p 1554 note 39; and as used 
in a Sunday statute see the C.J.S. title Sunday § 
18, also 60 C.J. p 1079 note 64. 

COCK OF HAY. A small eonical pile of hay.^^ 

COCKFIT. As the pit or ring for coekdghting, 
hence a gaming term, see the C.J.S. title Gaming § 
1, also 27 C.J. p 983 note 18. 

In quite a different sense, a name which used to 
be given to the judicial committee of the privy 


SeparaWe from fabric 
‘‘If the coatinff material is of suf¬ 
ficient streng^th it can be separated 
as a coat from the fabric.”—Respro, 
Inc. V. Vulcan Proofing Co., supra. 

80. N.Y.—Adolf J. Mainzer, Inc. v. 
Gruberth, 260 N.Y.S. 694, 696, 237 
App.Div. 89, quoting Century D. 

81. “Apricoating” compared 

N.Y.—Adolf J. Mainzer, Inc, v. Gru¬ 
berth, supra. 

sa. “VTeldiug metal sheets together” 
contrasted 

U.S.—Boker v. U. S., 2 Cust.A. 162, 
164, affirming 180 F. 959, 960, dis- 
tinguishing U. S. v. Boker, 176 F. 
730, 100 C.C.A. 276. 

83. U.S.—Respro, Inc. v. Vulcan 
Prooflng Co., D,C.N.Y., 1 F.Supp. 
45, 48. 

84. Black L.D. 


85. N.Y.—Doyle v. New York, 69 N. ' 

Y.S. 120, 122, 58 App.Div. 588. | 

86. Escriche Diccionario. 

87. Philippine.—^Paterno v. Solis, 15 
Philippine 153, 156. 

88. Black L.D. 

89. U.S.—Coca-Cola Co. v. American 
Druggists' Syndicate, D.C.N.Y., 200 
F. 107. 

11 C.J. p 938 notes 18, 19. 

90. U.S.—Hughes v. U. S., C.C.A. 
Mo., 253 F. 543, 545. 

Mont.—State v. Brennan, 300 P. 273, 
275, 89 Mont. 479. 

Use and effects 

“Cocaine ... is used as a lo- 
cal anaesthetic. In large doses co¬ 
caine produces intoxicating effects 
similar to those of the Indian hemp.” 
--Baker v. State, 58 S.W.2d 634, 536, 

1 123 Tex.Cr. 209. 
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91. U.S.—Hoffman v. U. S., C.C.A. 
Minn., 20 P.2d 328, 330. 

92. Mont.—State v. Brennan. 300 P. 
273, 275, 89 Mont. 479. 

93. Tex.—Baker v. State, 58 S.W.2d 
534, 535, 123 Tex.Cr. 209. 

94. Cal.—People v. Bili, 35 P.2d 645, 
648, 140 Cal.App. 389. 

95. La.—^Varnado v. Rex Petroleum 
.Corporation, App., 147 So. 513, 616. 

li C.J. p 938 notes 21, 22. 

96. Ky.—Louisville & N. R. R. Co. v. 
Reaume, 107 S.W. 290, 292, 128 Ky. 
90, 32 Ky.L. 946. 

97. U.S.—U. S. V. Oriental American 
Co., C.C.Or., 129 F. 249, 251. 

98. Black L.D. 

99. Cal.—^People v. Doyle, 110 P. 
458, 459, 13 Cal.App. 611, quoting 
Webster D. 

i 11 C.J. p 938 note 28. 
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Duncil, the council room being built on the old 
oekpit of Wbitehall Place.^ 

iOOKTAIL. An American drink, strong, stimu- 
iting, and cold, made of spiritu, bitters, and a little 
iigar, with various aromatic and stimulating addi- 

[ons.2 

loco A. A eorruption o£ the word ^'caeao/^3 a 
louth American shrub, the dry leaves of which are 
, powerful nerve stimnlantA 

Phrases: “Coeoa hutter” see Butter 12 C.J.S. p 
62 note 97, '^coeoa butterine,” see Butterine 12 
IJ.S. p 862 note 12, and “eocoa, manufaetured.”^ 

JOCOANTJT OIL. Defined by the Century Die- 
ionary as an oil obtained from the frujt of the 
locos nncifera, or eoeoa palm. ‘‘Coeoanut oil” has 
>een compared with, and distinguished from, ^^co- 
!oa butterine” see Butterine 12 C.J.S. p 862 note 
.2 (1), and, in a partieular connection, has been 
leld to include refined as well as unrefined oiL® 

Phrase: ^^Refined eocoanut oil.”*^ 

30-CONSPIRATOR. 'See the C.J.S. title Conspir- 
icy § 92, also 12 C.J. p 636 notes 61-64. 

30C00IT, Defined by the Standard Dictionary as 
:he envelope spun by eertain larval insects, as silk- 
57orms, in which they are inclosed in the chrysalis 
state. 

Phrase: ^^Silk cocoons and silk waste.”^ 

DOCOTTE. A French word meaning a woman who 
leads a fast life, one who gives herself up for mon- 
ey; but in other associations it may mean a poach- 
ed egg.^ 

0. 0. D. As an abbreviation, see Abbreviations 1 
C.J.S. p 276 note 5. For judieial notice of the mean¬ 
ing of C. 0. D. see the C.J.S. title Evidenee § 68, al¬ 
sa 23 C.J. p 125 note 48 [c]; for the effect of a bili 
of lading C. 0. D. as a lien on the vessel see the 


C.J.S. title Shipping § 116, also 58 C.J. p 371 notes 
17, 18; shipment of goods C. 0. D. see the C.J.S. 
title Carriers § 186. 

OODE. (Latin, codex;—Spanish, codigo;—French, 
eode;—^Italian, codice). 

In (leneral 

As stated in 11 Corpus Juris p 940, this term is 
used in various scnses, but probably the one most 
approved is that which treats a code as the written 
expression in concise and logical form of the entire 
body of law on one or more subjects. This, how- 
ever, describes the code in its most advanced stage. 
Those of primitive times were mere collections of 
laws whose one distinguishing feature was thcir 
written form, examples of which are referred to in 
11 Corpus Juris p 940. 

Roman Godes 

In 11 Corpus Juris p 940, an enumeration of 
early Roman codes is given, including the Grcgorian, 
Hermogenian, and Theodosian codes, the effect of 
which, it has been said, was to supersede ali previ- 
ous laws.i® 

Corpus Juris Civilis, The system of Roman Ju- 
risprudence compiled and codified under the direc- 
tion of the Emperor Justinian in A. D. 528, 534, 
comprising the Institutes, Digest or Pandects, Co¬ 
dex, and Novels.^^ The history of Corpus Juris. 
Civilis and its component parts is given in 11 Cor¬ 
pus Juris pp 942, 943. The Code of Justinian has 
perhaps had a greater effect upon the destinies of 
mankind than almost any other mcrely human work. 
The Code was compiled by Tribonian and his associ¬ 
atos, who were directed to revise the statutes and 
laws in very much the same manner that the codifi- 
cation committees revise our statutes; and when the 
revision was completed, and adopted or proclaimed, 
it alone became the law, and all laws not included 

were repealed.^2 


L. Black L.D. 

2. Kan.—State v. Pigg, 97 P. 859, 
SCO, 78 Kan. 618, 130 Am.S.R. 387, 
19 Ij.R.A.,N.S., 848, Quoting Cen¬ 
tury D. 

11 C.J. p 939 note 31. 

S. U.S.—U. S. V. Oriental American 
Co., C.C.Or., 129 F. 249. 
t. Tex.—Baker v. State, 58 S.W.2d 
534, 535, 123 Tex.Cr. 209. 

'1 C.J. p 939 notes 33, 34. 
f. Includes preparations of choco- 
late 

“The term 'cocoa, manufactured,’ 
s not a commercial term, and is' 
►road enough to include the prepa¬ 


rations of chocolate which are not 
more speciflcally mentioned in the 
comprehensive statute of 1890.”—In 
re Schilling, N.Y., 53 P. 81, 84, 3 C. 
C.A. 440. 

6. U.S.—Puerst v. U. S.. N.Y., 176 P. 
95, 100 C.C.A. 25. 

7. Manufacture and use 

“Made from the fleshy part of the 
eocoanut, a product of the cocoa 
palm . . . it is in fact eocoanut 
oil deodorized and prepared for edible 
purposes , . . placed on the mar- 
ket under various names indlcating a 
different product and use from co- 
coanut oil, such as ‘Mannheim but- 
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ter,' ‘vegetabi e butter/ etc.”—U. S. 
V. Oriental American Co., C.C.Or., 129 
P. 249. 

8. U.S.—Fawcett v. U. S., C.C.N.Y., 
146 F. 83. 

9 . N.Y.—Rovira v. Boget, 148 N.E. 
534, 535, 240 N.Y. 314. 

10. Tex.—^American Indemnity Co. 
V. City of Austin, 246 S.W. 1019, 
1024, 1025, 112 Tex. 239, citing Cor¬ 
pus Juris. 

11. Black L.D, 

12. Tex.—^American Indemnity Co. 
V. City of Austin, supra, citing 

> Corpus Juris. 
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CODE 


Medidsval and Modern European Oodes 

Codex Maximillianus Bavarieus Civilis, Consti¬ 
tutio Carolina Criminalis, Corpus Juris Canonici, 
and Corpus Juris Fredricianum are described and 
discussed in 11 Corpus Juris p 943. 

Code Civil or Code Napoleon. The code which 
embodies the civil law of France. Framed in the 
fifst instaiice by a commission of jurists appointed 
in 1800. This code, after having passed both the 
tribnnate and the legislative body, was promulgated 
in 1804 as the “Code Civil des Franjais.’^ When 
Napoleon bccame cmperor, the name was changed 
to that of “Code Napoleon,” by which it is stili often 
designated, although it is uow officially styled by 
its original name of “Code Civil.” Here for the 
first time the cntire field of law was covered by a 
singlc group of codes, each devoted to a separate 
and distinet branch.^^ 

Montenegrin Code. Independent of the move- 
ment inaugurated by the Napoleonic codifieation 
was that which produccd the “General Code of Prop- 
erty of Montenegro.” It was framed by Professor 
Bogisic of the University of Odessa, a Balmatian, 
and came into force in 1888. Owing to the peculiar 
customs of the south SIavs with referenee to the 
family law and snccession, the code eovers these 
subjects only with rclation to property. It does, 
howevcr, treat of persons in gencral (natural and 
artifieial) as well as of obligations.^^ 

New German codes. As stated in 11 Corpus Ju¬ 


ris p 943, the German Civil Code (Gesetzbuch) ini- 
tiated in 1874, and finally promulgated in 1896, has 
been pronouneed “the most carefully eonsidered 
statement of a nationes law the world has ever 
seen.” It was the source of the civil code of Japan, 
which displaced one framed on Freneh models, and 
also of the proposed civil code for China. 

In the United States 

In this country, a compilation of a body of law, 
or in a broader sense a- system of rules;^^ and so 
the term has been variously defined as a system of 
law, a systematie and complete body of law upon 
the subject to which it relates,^® or a general col- 
lection or compilation of laws by public authority.^*^ 
In a more restrieted sense, the term means a col- 
lection and compilation of the general statutes in 
logical and concise form,^^ although it has been 
stated that there is quite a difference between a code 
of laws for a state and a compilation of its stat¬ 
utes, the code being broader in its scope and more 
comprehensive in its purpose;^^ also the word is 
used frequently in the United States to signify a 
concise, comprehensive, systematie rcenactmeiit of 
the law, deduced from both its principal sources, the 
preexisting statutes, and the adjudieations of courts, 
'as distinguished from compilations of statute law 
only.2<> 

Phrases: “Adopting a code,”2i “Agricultural 
Code of Alabama,”22 “bilis adopting a code, ”23 


13. Black L.D. 

11 C.J. p 94 3. 

Code de commerce 
A Freneh code, enacted in 1807, as 
a supplement to the Code Napol6on, 
regulatingr commercial transactions, 
the laws of business, hankruptcies, 
and the jurisdiction and procedure of 
the courts dcaling with these sub¬ 
jects.—Black L.D. 

Code de procedure civil 
That part of the Code Napoleon 
which regulates the system of courts, 
their organization, civil procedure, 
special and extraordinary remedies, 
and the exeeution of judgments.— 
Black L.D. 

Code d’lnstmcti 02 i criminelle 
A Freneh code, enacted in 1808, 
regulating criminal procedure.— 
Black L.D. 

Code noir 

Freneh, the black code; a body of 
laws which formerly regulated the 
institution of slavery in the Freneh 
colonies.—Black L.D. 

Code pSnal 

The penal or criminal code of 
France, enacted in 1810.—Black L.D. 


14. See “The Code of Property of 
Montenegro" 13 L.Quart.Rev. 70. 

15. N.J.—Wilentz v. Crown Laundry 
Service, 172 A. 331, 332, 116 N.J.Eq. 
40. 

10. Ala.—Gibson v. State, 106 So. 

231, 233, 214 Ala. 38. 

11 C.J, p 941 notes 54, 57. 

17. Miss.—Mobile, etc., R. Co. v. 
Weiner, 49 Miss. 725, 739. 

18. Tenn.—Chumbley v. People^s 
Bank & Trust Co., 60 S.W.2d 164, 
166, 166 Tenn. 35. 

What term implies 
“A Code implies, first, a compila¬ 
tion of existing laws, systematie ar- 
rangement into chapters, or articles 
and sections with subheads, table of 
contents, and index for ready refer- 
ence; second, a revision to harmon- 
ize conflicts, supply omissions, and 
generally clarify and make complete 
body of laws ‘designed to regulate 
completely subjects to which they 
may relate."—Gibson v. State, 106 
So. 231, 235, 214 Ala. 38. 

19. Ga.—Central of Georgia R. Co. 
V. State, 31 S.B. 531, 104 Ga. 831, 
842, 42 L.R.A. 518. 


20. N.M.—Ex parte Bustillos, 194 P. 
886, 890, 26 N.M. 449, citing Cor¬ 
pus Juris. 

11 C.J. p 341 note 61. 

Source imiuaterial 

In discussing a codifying act the 
court said: ‘Tt will be immaterial as 
to the source of the matter included 
in the act, whether coming from old 
statutes, decisions of the court, or 
whether the matter be entirely new." 

_Ex parte Bustillos, supra, citing 

Corpus Juris. 

21 . What term signifies 

' “Whenever the legislature . . . 

employs such words as ‘adopting a 
code," no other legitimate or reason- 
able construction can be given the 
language itself than an intention to 
enact and make of force as a stat¬ 
ute every provision in the entire 
Work which it has under considera- 
tion."—Central of Georgia R. Co. v. 
State, Si S.E. 631, 104 Ga. 831, 842, 
42 L.R*A. 518. 

22. Ala.—Gibson v. State, 106 So. 
231, 233, 235, 214 Ala. 38. 

23. Ala.—Gibson v. State, supra. 
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'Code of Alabama/^24 «Code of Civil Proeedure,”^^ 
'Code of Tennessee,”26 <^eode or eodes of fair 

5ompetition/^27 ^^criminal code,”2 8 and ^Trobate 

IIode;”29 also ^‘revised eodes /^20 

DOBEBTOR. Defined by Webster as a joint debtor. 

Phrase: ^^Co-debtor with, or guarantor, or in any 
oaanner a snrety for, a bankrnpt.”^! 

DODEFENDANT, Defined by Webster as a joint 
iefendant. 

As nsed in criminal prosecntions see the CJ.S. 
title Criminal Law § 754 et seq, also 16 C.J. p 644 
aote 74 et seq, and in civil actions or proceediiigs 
3ee the C.J.S. title Parties § 33 et seq, also 47 C.J. p 
68 note 83 et seq. 

OODEINE, An alkaloid assoeiated in opinm vrith 
norphine and therefore extracted in some manner 
Erom opium. It has been held that “codeine” is 
Lncluded within the phrase ^^opium or coea leaves, 
or any compound, manufacture, salt, derivative, or 
preparation thereof .^^22 

CODEX. A code or eollection of laws, see Code 
ante; also a roll or volume, and a book written on 
paper or parchment.33 

CODIOIL. See the C.J.S. title Wills § 1, also 68 
C.J. p 412 note 30~p 413 note 46. 

CODICILLUS (plural CODICILLI). In the Roman 
law, a codicil; also an informal and inferior kind 
of will, in use among the Romans.^^ 

CODIFICATION. The process of collecting and 
arranging the laws of a country or a state into a 


code, that is, into a complete system of positive 
law, scientifieally ordered, and promulgated by leg- 
islative authority.25 

As applied specifically to statutes, see the C.J.S. 
title Statutes §§ 271-276, also 59 C.J. p 887 note 94^ 
p 898 note 45. 

CODIFY. Defined in the Century Dictionary as 
meaning to reduce to a code or digest, as laws. 

Phrases: “An act to codify the laws of the 
stateand also “eodifying aet.^^27 

COEMPLOYEE. See the C.J.S. tities Mastcr and 
Servant § 327, also 39 C.J. p 550 note 21-p 552 note 
59; and Negligence § 166, also 45 C.J. p 1028 note 
5-p 1029 note 9. 

COEMPTIO. Mutual purchase; also one of the 
modes in which marriage was contracted among the 

Romans.28 

COEMPTION. The act of purchasing the whole 
quantity of any commodity.29 

COEQUAL. Of equal rank; neither inferior nor su¬ 
perior to the other; having a common standing;^^ 
also as a verb, to be or become equal to; to have 
the same quantity, the same value, the same degree 
or rank, or the like, with; to be commensurate 
with.4l 

Phrase: “Co-equal liens .^^^2 

COERCE. To compel to compliance, or to con- 
strain to obedience or submission in a vigorous or 
forcible maUner; to impel to, or restrain from, ac- 
tion by physical or moral force, to constrain to do 
or forbear by force or fear; to restrain by force, es- 


24. Ala.—Anniston v. Calhoun €oun- 
ty Comrs., 48 So. 606, 158 Ala. 68, 
69. 

11 C.J. P 941 note 54 [c]. 

25. Cal.—Lewis v. Dunne, 66 P. 478, 
134 Cal. 291, 293, 86 Am.S.R. 257, 
55 L.R.A. 833. 

11 C.J. p 941 note 56 [a]. 

28. Tenn.—State v. Runnels, 21 S.W. 

665, 92 Tenn. 320, 323. 

L1 C.J. p 941 note 59 [a]. 

17. U.S.—U. S. V. Schechter, D.C.N. 

T., 8 P.Supp. 136, 143. 

^T.J.—^Wilentz v. Crown Laundry 
Service, 172 A. 331, 332, 116 N.J. 
Eq. 40. 

SS. <<Criniiiial Jurispmdence” synoxu 
ymons 

:il.—People V. Van Bever, 93 N.B. 

725, 248 111. 136, 140. 

19. Minn.—Johnson v. Harrison, 50 
K.W, 923, 47 Minn. 575, 579, 28 Am. 
S.R. 382. j 

.1 C.J. p 941 note 56 [b]. j 


30. Tex.—^American Indemnity Co. 1 
V. City of Austin, 246 S.W. 1019, 
1024, 112 Tex. 239, 

31. Mo.—Miller v. Collins, 40 S.W. 
2d 1062, 1065, 328 Mo. 313. 

32. Mont.—State v. Brennan, 300 P. 
273, 275, 89 Mont. 479. 

33. Black L.D. 

Codex repetitee praelectionis 
The new code of Justinian, or the 
new edition of the first or old code, 
promulgated A.D. 534, being the one 
now extant.—Black L.D. 

Codex vetus 

The old code; the first edition of 
the Code of Justinian; now lost.— 
Black L.D. 

34. Black L.D. 

11 C.J. p 944. 

35 Black L.D. 

11 C.J. p 944 note 84. 

38. N.M.—Ex parte Bustillos, '194 
P. 886, 890, 26 N.M. 449. 
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1 37. N.T.—Pratt Inst. v. New York, 
75 N.E. 1119, 183 N.Y. 151, 157, 5 
Ann.Cas. 198. 

11 C.J. p 944 note 85 [a]. 

Operation and effect of codifying 
acts see C.J.S. title Statutes § 274, 
also 59 C.J. p 891 note 65-p 892 
note 80. 

38. Black L.D. 

11 C.J. pp 944, 945. 

39. Black L.D. 

40. Okl.—Service Peed Co. v. City 
of Ardmore, 42 P.2d 863, 868, 171 
Okl. 155. 

41. Okl.—State ex rei. Com'rs of 
Land Office v. Board of Com'rs of 
Nowata County. 25 P.2d 1074, 1077, 
166 Okl. 78, quoting Webster Int.D. 

42L Okl.—Service Peed Co. v. City 
of Ardmore, 42 P.2d 863, 858, 171 
Okl. 155—State ex rei. Com'rs. of 
Land Office v. Board of Com^rs. of 
Nowata County, 25 P.2d 1074, 1077, 
166 Okl. 78. 
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peeially by law or authority; to repress; to eurb; 
to compcl or constrain to any action. Coerce means 
the use of some impelling' force against the will or 
desire of the oiie coerccd. The term imports some 
actual or threateiied exereise of power possessed, 
or supposed to exist, or bc possessed, by the party 
who, it is claimcd, so aeted>3 “Coerce” has been 
eomparcd with ‘^compcl.”^^ 

Coercing the market. Interfering with the right 
of a particiilar dcaler to enjoy the advantages of 
frecdom to deal with him on the part of ali who may 
vohintarily desire to deal with him.‘^5 

Other phrases: “Coerce or compel,”46 and “co¬ 
erce, require, demand, or influence.”^^ 

COERCION*. Although it is difficult to define the 
term sharply, cocreion exists where one is, by the 
nnlawful conduct of another, induced to do or per- 
form some aet under circumstances which deprive 
him of the exereise of his free will; it may be ei- 
ther actual (direct or positive), where physieal force 
is put on a man to compel him to do an aet against 
his will, or implied (legal or constructive), where 
the relation of the parties is sueh that one is under 
subjection to the other, and is thereby constrained 
to do what his free will would refuse.'*^ Yiolence 
has been held not to be an essential element,49 for 
cocrcion is iisually accomplished by indirect means, 
such as threats or intimidation,^^ physieal force be- 
ing more rarely cmployed,^! and may include a eom- 
pulsion bronght about by moral force or in some 


other manner with or without physieal force.52 
Moreover, it has been held that coercion may be ae- 
complished without threats.^^ While coercion does 
not necessarily imply force and violenee or threats 
of its immediate use, the word does imply neces¬ 
sarily an actual overriding of the judgment and 
will,5 4 particular conneetions, by an aet 

which is itself unlawful,^^ but the mere giving of 
Information on reque st and the presentation of facts 
do not constitute eoercion.^^ 

The term has been used in the sense of coercion 
in fact and coercion by law; by coercion in fact is 
meant that duress of person or goods, where present 
liberty of person or immediate possession of goods 
is so needful and desirable as that an action or pro- 
eeedings at law to reeover thein will not at all an- 
swer the pressing purpose. Coercion by law occurs 
where a court, having jurisdiction of the person and 
the subjeet matter, has rendered a judgment which 
is collectable in due course. To sueh a case of eo- 
ercion by law are to be added those quasi adjudi- 
cations of inferior tribunals, such as assessors of 
taxes or assessments; where their proceediiigs are 
regular on their face, and on presentation make 
out a right to have and demand the amount levied, 
and to eollect it in due course of law by the sale 
of goods or a municipal lease of real estate.57 
“Coercion,” in particular conneetions, has been spe- 
cifieally deflned as meaning an act of compelling by 
force or arms, compulsion, duress, force, or forcible 
constraint;^^ has been generally embraced in the 
term “duress of goods and has been compared 


43 ^ XJ.S.— tf, S. V. American Naval 
Stores Co., C.C.Ga., 172 F. 455, 462. 
Del.--Fluharty v. Fluharty, Super., 
193 A. 838, 839, quotinj? Century D. 
Ind.— State V. Darlington, 53 N.E. 
925, 153 Ind. 1, 3. 

Minn.—Smith v. Daniels, 136 N.W. 

584, 586, 118 Minn. 155. 

11 C.J. p 945 notes 88-93. 

44. Ind.—State v. Darlington, 53.N. 
E. 925, 926, 153 Ind. 1. 

«Differs Tjut little»» 

Va.—Chappell v. Trent, 19 S.E. 314, 
90 Va. 849, 928. 

11 C.J. p 945 note 91 [b]. 

45. N.J.—Booth V. Burgess, 65 A. 
226, 229, 72 N.J.Eq. 181. 

46. N.y.—People v. Marcus, 77 N.E. 
1073, 1074, 185 N.Y. 257, 261, 113 
Am.S.R. 902-, 7 L.R.A.,N.S., 282, 7 
Ann.Cas. 118, afflrming 97 N.Y.S. 
322, 110 App.Div. 255. 

47. xT.S.—Coppage v. Kansas, 35 S. 
Ct 240, 236 U.S. 1, 8, 59 L.Ed. 441, 
L.R.A.1915C 960, reversing 125 P. 
8, 87 Kan. 752. 

48. Cal.—Kramer v. Board of Police 
Comrs, 179 P. 216, 218, 39 Cal.App. 
396, ciling Corpus Juris. 


Del.—^Fluharty v. Fluharty, Super., 
193 A. 838, 840. 

Minn.—First State Bank of Hugo v. 
Federal -Reserve Bank of Minne- 
apolis, 219 N.W. 908, 909, 174 Minn. 
535, 61 A.L.R. 467, citing Corpus 
Juris. 

Tex.—Metro-Goldwyn-Mayer Distrib- 
uting Corporation v. Cocke, Civ. 
App., 56 S.W.2d 489, 491, 'citing 
'Corpus Juris. 

11 C.J. p 946 notes 98-1. 

49. Mass.—^Plant v. Woods 57 N E 
1011. 1015. 176 Mass. 492 79 Am* 
S.R. 330, 61 L.R.A. 339. 

11 C.J. P 946 note 2 [a]. 

50* iVIinn. First State Bank Hu¬ 
go V. Federal Reserve Bank of 
Minneapolis, 219 N.W. 908, 909, 

174 Minn. 535, 61 A.L.R,. 467. 

11 C.J. p 946 note 3. 

51. Ind.— State v. Darlington 53 N. 
E. 925, 926, 153 Ind. 1. 

11 C.J. p 946 note 4. 

52. U.S.—McKenzie-Hague Co. v. 
Carbide & Carbon Chemicals Cor¬ 
poration, C.C.A.Minn., 73 p 2d 78 

. 82. 


53. Pa.—^Furvis v. Local No. 500 U. 
B. C. & J., 63 A. 585, 587, 214 Pa. 
348, 354, 112 Am.S.R. 757, 12 L.R. 
A.,N.S., 642, 6 Ann.Cas. 275—Com- 
monwealth v. Urden, 19 Pa.Dist. 
96, 97. 

54. Del.—Fluharty v. Fluharty, 
Super., 193 A. 838, 840. 

55. N.J.—Booth V. Burgess, 66 A. 
226, 232, 72 N.J.Eq. 181. 

56. U.S.—Tennessee Electric Power 
Co. V. Tennessee Valley Authority, 
D.C.Tenn., 21 F.Supp. 947, 955. 

57. N.Y.—Peyser v. New York, 70 
N.y. 497. 501, 26 Am.R. 624. 

11 C.J. p 947 notes 6-9. 

58. Del.—Fluharty v. Fluharty, 
Super., 193 A. 838, 839, quoting 
Century D. 

Minn.—First State Bank of Hugo v. 
Federal Reserve Bank of Minne¬ 
apolis, 219 N.W. 908, 909, 174 Minn. 
535, 61 A.L.R. 467, citing Corpus 
Juris. 

11 C.J. p 945 note 97 [a]. 

56. Miss.—Hawkins v. Eliis, 151 So. 
669, 670, 168 Miss. 428. 
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with, or distinguished from, ^^duress,”^® and “per- 
suasion.”^! 

Phrases: ^^Coercion or dnress/’®^ and ^'fraud, co- 
ercion, or other iinproper conduet.”^^ 

COERULINE. A dye made by boiling gallein in 
sulphnric acid, producing shades of green.®^ 

OOEXECUTOB. As a joint executor, see the C.J.S. 
title Executors and Administrators § 1041, also 11 
C.J, p 947 note 12. 

COFPEE. The bean or berry of the coffee tree, 
whole or crushed or ground after roasting; also the 
decoction or infusion made of the latter.^s As 
used in partieular eonnections, “eoffee” has been 
compared with, or distingnished from, ^^eoffee es- 
sence/’^6 <<food” see the C.J.S. title Food § 1, also 
26 C.J. p 750 note 2 [c], and ^^provisions.”®*^ 

Coffee roaster, Defined in the Century Diction- 
ary as one who prepares coffee beans for use by 
roasting them; also, a maehine or rotary cylinder 
used in roasting coffee beans; and distingnished 
from ^'manufacturer of coffee,”^^ 

Other phrases: '^Articles used as coffee, or as 
substitutos for coffee,”®^ ^^coffee essenee,^^70 <<eoffee 
house,” see the C.J.S.’ title Innkeepers § 1; also 11 
C.J. p 947 note 15, and 32 C.J. p 530 note 36, and 

^^manufacturer of coffee.” 

OOFFEBDAM. A temporary, inclosiag dam built 
in the water and pumped dry, to protect workmen 
while some work, such as the foundation of a pier, 

is in progress.'^^ 

Phrases: “Bulkhead* or cofferdam,” also "con- 
struction and maintonance of eofferdams.”73 


COFFERER OF THE QXJEEH’S HOUSEHOLD. 

In English law, a prineipal offcer of the royal es- 
tablishment, next under the controller, who, in the 
countingliouse and elsewhere, had a special charge 
and oversight of the other officers, whose wages he 
paid.74 

COFFIH. Defined by Webster as a chest or case 
for the reeeption of a corpse, commonly of wood or 
metal, although among the ancients stone and pot- 
tery coffins occurred, the term generally designating 
the case immediately inclosing the body, and some- 
times used interchangeably with "easket,” see Cas- 
ket 14 C.J.S. p 24 note 45. 

COFIADOR. In Spanish law, according to Es- 
criche, a cosurety. 

COFRADIA. In Spanish ecclesiastical law, ac¬ 
cording to Escriche, a group or brotherhood, formed 
under competent authority, to carry on works of 
piety. The existence of an hermano mayor who had 
charge of chureh property has been held insufdcient 
to establish a cofradia to construet it."^® 

I 

COG-ITATIONIS PCEHAM NEMO MERETUR.76 

COOITATIONIS FCENAM NEMO PATITUR.77 

COONAO. A commonly known term meaning a 
brandy; a distilled liquor containing more than 
one half of one per centum of alcohol.*^ 8 

COG-NACION. In Spanish law, blood /elationship 
through the fcmale line among dcscendants of a 
common father; opposed to agnacion, where such 
relationship is through the male line.'^^ 


eo. U.S.—McKenzie-Hague Co. v. 
Carbide & Carbon Chemicals Cor¬ 
poration, C.C.A.Minn., 73 F.2d 78, 
82. 

Del.—Pluharty v. Fluharty, Super., 
193 A. 838, 840. 

11 C.J. p 945 note 97 [d]. 

61. Cal.—^Van Valkenburgh v. Old- 
ham. 108 P. 42, 44, 12 Cal.App. 572. 

62. Okl.—Illinois Bankers Life 
Assur. Co. V. Day, 62 P.2d 970, 972, 
178 Okl. 284. 

63: Pa.—Nigbrowich v. State Work- 
men’s Ins. Fund, 200 A. 282, 284, 
131 Pa,Super. 532. 

64. U.S.—Pickhardt v. U. S., N.Y., 
67 F. 111, 112, 14 C.C.A. 341. 

11 C.J. p 947 note 11. 

65. Pa.—Conimonwealth v. Einhorn, 
43 Pa.Co. 445, 446. 

11 C.J. p 947 note 14. 


66. U.S.—E. C. Hazard & Co. v. U. 

S., C.C.A.N.T., 175 F. 967, 968. 

67. U.S.—Commonwealth v. Cald- 
well, 76 N.B. 955, 190 Mass. 355, 
356, 112 Am.S.R. 334, 5 Ann.Cas. 
879. 

63. La.—^New Orleans v. New Or- 
leans Coffee Co., 14 So. 502, 503, 46 
La.Ann. 86. 

See also the C.J.S. title Manufactures 
§ 4, and 38 C.J. p 982 notes 8-13. • 

63. U.S.—E. C. Hazard & Co. v. U. 

S., C.aA,N,Y., 175 F. 967, 968. 

70. U.S.—Hazard v. U. S., N.Y., su¬ 
pra. 

71. La.—^New Orleans v. New Or¬ 
leans Coffee Co., 14 So. 502, 503, 
46 La,Ann. 86, 

72. N.Y.—American Pipe & Con- 
struction Co. v. State, 159 N.E. 
892, 895, 247 N.Y, 150, quoting New 
Standard D. 


73. N.Y.—^American Pipe & Con- 
struction Co. v. State, supra. 

74., Black L.D. 

75. Philippine.—Catholic Chureh v. 
Santos, 7 Philippine 66, 70, 4 Off. 
Gaz. 736. 

76. A maxim meaning “No man de- 
serves punishment for a thought." 
—Morgan Leg.Max. 

77. A maxim meaning “No one is 
punished for his thoughts."—Black 
L.D. 

Applied in 

N.Y.—McDermott v. People, 5 Park. 
Cr. 102, 104. 

Or.—State v. Taylor, 84 P. 82, 84, 
47 Or. 455, 461, 4 L.R.A.,N.S., 417, 
8 Ann.Cas. 627. 

73. U.S.—Benson v. U. S., C.C.A. 

Tex., 10 F.2d 309, 310. 

79. Escriche Diccionario. 
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COGNATE-^COaNlZABLE 


COGNATE. Defined in the Century Dictionary as 
allied by blood, related in origin; also, allied in na¬ 
ture, quality, or form. 

Phrasc: “Cognate invention.”80 

COGNATES or COGNATI. In the eivil law, rela- 
tives by the mother, or in the line of the mother; 
relativos by or through females.^i 

COGNATIO or COGNATION. In the eivil law, eog- 
nation, rclationship, or kindred generally; more 
specineally, rclationship through females, as dis- 
tinguislied from agnatio, or rclationship through 
malos; also cousanguinity, as including affinity. In 
eanon law, cousanguinity, as distinguished from af- 

finity.^2 

COGNATIO LEGALIS; EST PERSONARUM 
PROXIMITAS EX ADOPTIONE VEL ARO- 
GATIONE, SOLEMNI RITU FACTA PER- 
VENIENS.S3 

COGNITIO. Latin, literally a heeoming acquainted 
with; a knowing; knowledge, acquaintanee, cog- 
nition. In the language of the jurists, a judicial 
examination, inquiry.^^ In the Roman law, the ju¬ 
dicial examination or hearing of a cause.^s In old 
English law, the acknowledgment of a fine; the 
ccrtificatc of such acknowlcdgment.ss 

COGNITIONES. Ensigns and arms, or a military 
eoat painted with arrus.^*^ 


COGNITIONIBUS ADMITTENDIS or COGNITI¬ 
ONIBUS MITTENDIS. In English law, a for¬ 
mer writ to a justice of the common pleas, or oth- 
er, who has power to take a fine, who, having taken 
the fine, defers to eertify it, commanding him to 
certify it.^^ 

COGNITIONIS CAUS^. For the sake of cogni- 
zanee or jurisdiction; for the purpose of ascertain- 
ing or judicially investigating.^^ In Seoteh prac- 
tice, a name given to a judgment or deeree pro- 
nouneed by a court, ascertaining the amount of a 
debt against the estate of a deceased landed propri- 
etor, on eause shown, or after a due investigation.^^ 

COGNITOR. In Roman law, an advocate or de- 
fender in a private eause; one who defended the 
cause of a person who was present.^i In old Eng¬ 
lish law, one who acknowledges; a cognizor, or con- 

usor.92 

COGNIZABLE. Defined, in a general sense, by the 
Standard Dictionary as meaning that which may be 
known, perceived, or apprehended. In law, capa- 
ble of being tried or examined before a designated 
tribunal. 

Phrases: “Aetion cognizable before a justice of 
the peace,”93 ‘“cognizable by probate courfs or by 
justices of the peace,’^^^ “cognizable under the au- 


0 Q. Kng..—i^eil v. Macdonald, 20 Rep.' 

Pat.Cas. 213. 

81. Black L.D. 

11 O.J. p 948 notes 28-31. 

82. Black L,.D. 

CogTaatio a latere 

Law'Latin, rclationship from the 
side; collatcral consanguinity. In 
English law. kindred relationship or 
consanguinity, which exists between 
persons who are descended from one 
and the samc stock or ancestor, 
whether near or remote; as between 
two brothers descended from the 
sarne father. or between two cousins 
descended from the same grandfath- 
cr; and thus distinguished from 
lineal consanguinity, in which the 
relalive.s aro descended the one from 
the other.—Adams Gloss. 

Cognatio civilis 

Latin, a relationship pertaining to 
citizens, or a eivil relationship. In 
the Roman law, a relationship found- 
ed upon the “patria potestas,** by 
virtue of which agnation subsists 
between: First, those who are^ or 
have been subject to the same /‘pa¬ 
tria potestas;” second those who 
would be so subject if the common 
tie were stili alive.—^Adams Gloss. 


Cognatio mnltiplez 
A many-fold relationship; a rela¬ 
tionship that has many windings, 
hence in the eivil law, a relationship 
which arises when one person can 
trace his relationship to another by 
two, three, or more lines (cognati 
duplices, triplices, etc.), a circum- 
stance which may be very important 
in cases of intestate succession.— 
Adams Gloss. 

Cognatio naturalis 

A natural relationship, that is, 
only by ties of blood. In the Roman 
and eivil law, relationship by blood 
if it originales in absence of a legal 
marriage, called “naturalis,** (in a 
more limited sense), but if otherwise 
both eivil and natural.—^Adams Gloss. 

Cognatio spiritualis 

A spiritual relationship. In the 
Roman law, there are cases in which 
persons not related to each other by 
blood are treated as if they were so 
related, that is, when a man adopts 
an infant, the latter is, so long as 
this relationship continues, treated 
as an agnate of the former; and in 
analogous way a sort of spiritual re¬ 
lationship is held by Roman Catho- 
lics, although not by Protestants, to 
resuit from baptism and confirma- 
tion.—^Adams Gloss. 
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83. A maxim meaning ‘*A legal re¬ 
lationship is a proximity (or near 
degree of affinity) of persons, either 
from adoption or assumption (as be- 
longing to the family), established 
by a solemn act.'*—^Adams Gloss. 

84. Adams Gloss. 

Cognitio de famosis libellis—a ju¬ 
dicial examination as to an infamous 
libel.—^Adams Gloss. 

Cognitio inter pitrem et filium—a 
judicial examination between father 
and son.—Adams Gloss. 

Cognitio placitum—cognizance of 
pleas.—Adams Gloss. 

85. Black L.D. 

86. Black L.D. 

87. Black L.D. 

80b Black L.D., citing Reg.Orig. p 

68 . 

89. Adams Gloss., citing 2 Brskine 
Inst. tit 12 § 47. 

90. Black L.D. 

91. Black L.D. 

92. Adams Gloss. 

93. Del.—Tappan v. Bacon, 78 A. 
294, 295, 25 Del. 113. 

94. Idaho.—State v. Wilmot, 4 P.2d 
363, 364, 51 Idaho 233. 



C0GN1ZABLE--C!0QN0YIT 
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thority of the United States,5 and ^^oftenses as are 
nsually cognizable by a justice of the peace.”96 

COGNIZANCE, COGNISANOE, or CONUSANCE. 

In its ordinary mcaning, the word has beeii defined 
as apprehension by the understanding, conscious 
recognition or ideiitifieation,^^ knowledge or no- 
tiee.98 It has been said that while in ordinary par- 
lance, to ^^have cognizanee of ’ means to have knowl- 
edge of, the legal nieaning of the word ^^eognizanee’^ 
is broader than its ordinary meaning; it not only 
implies knowledge of the snbject matter, but also 
the power to deal with it.®^ In its broader sense, 
the word has been defined as meaning judieial 
knowledge, or jurisdiction;! the right to take notice 
of and determine a eause.2 While ^^eognizance” has 
been nsed frequently as synonymous with ^^powers,” 
it has also been distinguished therefromj^ and also 
from ^^avowry” see Avowry or Advowry 7 C.J.S. 
p 1311 note 45. 

As a pleading in replevin see the C.J.S. title Re- 
plevin §§ 154, 160, 161, also 54 C.J. p 517 note 20- 
p 520 note 67, and 11 C.J. p 949 note 56. 

Acknowledgment or confession, ^^Cognizance^^ is 
a term that may also denote an acknowledgment or 
confession, as, an acknowledgment of a fine.*^ 

Cognizanee of pleas. Jurisdietion of canses; in 
another sense, a privilege granted by the king to a 
City or town to hold pleas within the same.^ 

Other phrases: ^^Cognizance and control,”® ^^judi- 


cial cognizanee,” see the C.J.S. title Evidenee § 6, 
also 23 C.J. p 58 note 5, “take cognizanee of a 
suit,”*^ “the conrt having cognizanee thereof,”^ ^nd 
“to enter into cognizanee for their ai)pearance.”9 

COGNIZEE. In a eonveyance by fine, the party to 
whom the fine was levied.^o 

COGNIZOR. In a eonveyance by fine, the party 
levying the fine.^l 

COGNOMEN. A surname; a name added to the 
nomen proper, or name of the individual; a name 
descriptive of the family.^2 

COGNOMEN MAJORUM EST EX SANGUINE 
TRACTUM, HOC INTRINSECUM EST; AG¬ 
NOMEN EXTRINSECUM AB EVENTU.13 

COGNOVIT. A Latin word meaning literally “He 
knew,” “he aeknowledged or recognized;”^^ ^nd 
in a particular connection, held to mean that de¬ 
fendant has confessed judgment, and admitted the 
justice of the claim.i^ 

Taking a “cognovit” as an extension of time re- 
leasing indorsers on a note see the C.J.S. title Bilis 
and Notes § 272, and as waiver of demand see same 
title § 425. 

Phrases: “Cognovit actionem,” see the C.J.S. title 
Judgments § 136, also 34 C.J. p 98 notes 61-71, 
“cognovit note,”i® “conditional cognovit,” see the 
C.J.S. title Judgments § 136, also 34 C.J. p 98 notes 
72-76, and “narr and cognovit.”!^ 


sa. XJ.S.—U. S. V. Lewis, D.C.Or., 36 
F. 449, 13 Sawy. 532. 

96. Me.—State v. Cram, 24 A. 853, 
854, 84 Me. 271, 274. 

R.I.—State V. Nichols, 60 A. 763. 765, 
27 R.I. 69. 

97- S.C.—‘Daniels v. Berry, 146 S.E, 

420, 425, 148 S.C. 446. 

96. lowa.—Comfort v. Kittle, 46 N. 
W. 988, 989, 81 lowa 179. 

99. Ga.—^Dean v. Donalson, 58 S.E. 

679, 680, 2 Ga.App. 462. 

A. word of great import 

(1) “‘Cognizanee’ is a word of the 
greatest import, embracing ali pow¬ 
er, authority, and jurisdietion." 

Ga.—Dean v. Donalson, 58 S.E. 679, 

680, 2 Ga.App. 462. 

Mass.—^Webster v. Commonwealth, 5 
Cush. 386, 400. 

(2) “In the language of American 
jurisprudence, however, this word is 
used chiefly in the sense of juris- 
diction, or the exercise of jurisdic- 
tion; the judieial examination of a 
matter, or the power and authority 
to make it."—Black L.D. 

1. lowa.—Comfort v. Kittle, 46 N. 
W. 988, 989, 81 lowa 179. | 


2. Pa.—Clarion County v. Western 
Pennsylvania Hospital for Insane, 
3 A. 97, 98, 111 Pa. 339. 

6. U.S.—Kendall v. U. S., D.C., 12 
Pet. 524, 636, 9 L.Ed. 1181. 

11 C.J. p 948 note 40 [a]. 

4. lowa.—Comfort v. Kittle, 46 K. 
W. 988, 989, 81 lowa 179. 

In old practice 

“That part of a fine in which the 
defendant aeknowledged that the 
land in queation was the right of the 
complainant. Prom this the fine it- 
self derived its name, as being sur 
cognizanee de droit, etc., and the par¬ 
ties their tities of cognizor and cog- 
nizee."—Black L.D. 

5. Black L.D. ’ 

0L N.Y.—In re Zborowski, 68 N.Y. 
88, 101, per Earl, J., dissenting 
opinion. # 

11 C.J. p 948 note 43 [a]. 

7. Trlal impUed 

“To take cognizanee of a’ suit is 
to try it, and try it in the manner 
prescribed by law."—Colgate v. Hili, 
20 Vt. 56. 62. 

8. Ga.—Dean v. Donalson, 58 S.E. 
679, 680, 2 Ga.App. 462, 
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9. As meaning ^^recognizauce” 

After defining “cognizanee" and 
“rccognizance," the court said: “In 
view of these definitions, and the in- 
applicability of a cognizanee to the 
evident purposes of the statpte, we 
are satisFied that this change of 
words occurred by mistake in tran- 
scribing the section of the Revision, 
and that section 4385 of the Code 
should be construed as authorizing 
courts and judges to require recog- 
nizance.”—Comfort v. Kittle, 46 N.W. 
988, 989, 81 lowa 179. 

10. Black L.D. 

11. Black L.D. 

12. Black L.D. 

11 C.J. p 949 notes 59, 60. 

13. A maxim meaning “The cogno¬ 
men is derived from the blood of an- 
cestors, and is inlrinsic; an agnomen 
arises from an event, and is ex- 
trinsic."—Black L.D. 

14. Adams Gloss. 

15. Tex.—Dyer v. Johnson, Civ.App., 
19 S.W.2d 421, 422. 

16. Ind.—Hatfield v. Schloss Bros. 
Inv. Co., App., 8 H.E.2d 389, 390. 

17. Tex.—Dyer v. Johnson, Civ.App., 

1 19 S.W.2d 421, 422. 
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COGWHEEL^COEABIT 


OOG-WHEEL. Definecl in the Century Dietionary 
as a wheel havins^ tecth or cogs, used in transmitting 
naotion by engaging the cogs of another similar 
wheel or o£ a raek; a geared wheel or a gear. As 
withiii the operation of the ^^attractive nuisance doc- 
trine” see the C.J.S. title Negligence § 29, also 45 
CJ. p 774 note 69. 

COHABIT. 

Present Tense 

As defined in the dictionaries and cases the 
meaning of the word in its broad sense is to dwell 
or live with or together in the same place, house, 
or abodc.^s More spccifically, however, ^^eohabit” 
has becn defincd as meaning to live together as hus-» 
band and wife or man and wife lawfully or unlaw- 
fully as the case may as implying sexual in- 
terconrse,20 or the possibility of sexual access.^i 

The Word is of large and flcxible signification, 
having several mcanings, depending on the ideas 
which aceompany its use, and the subject to which 
it is applied, so that in order to give it proper ef- 
fect in any given case rcgard must be had to the 
subject matter to which it relatos, to the situation 
and conditions in respect of which it is used, and to 
the explanatory and qualifying language aceompa- 


nying it.22 The term imports a dwelling together 
for some period of time, and does not include mero 
visits or journeys.23 

Phrases: ^^Bed and cohabit,^^ see Bed 10 C.J.S. p 
224 note 93, '^cohabit as man and wife,”24 ^^cohabit 
with any other woman,”25 “eohabit with sueh seeond 
husband or wife,”26 “lewdly and lasciviously assoei 
ate and eohabit together,” ^ 7 and ^Tewdly and las- 
civiously cohabit.”^^ 

Cohabiting 

The partieipial form has been similarly delined 
as meaning dwelling or living together boarding 
or tabling together, and living together in one or 
in the same house also the living together of a 
man and woman ostensibly as husband and wife. 
The term carries with it the idea of a fixed resi- 
dence, rather than that of a transient or single un¬ 
ia wful interview;^! and, when referring to husband 
and wife, implies that they are living together and 
occupying the same house, and have opportunity for 
sexual aecess,32 but it does not necessarily include 
ali acts that may occur between males and fe- 
males.2^ 

Phrases: ^^Cohabiting as husband and wife,”34 
^^eohabiting in a state of adultery,”^® ^^cohabiting in 


18. Kan.—Biltgen v. Biltgen, 250 P. i 
265, 268, 121 Kan. 715. 

La.—Succes.sion of .Tahraus, 38 So. 

417, 418, 114 La. 455. 459. 

Mont.—In re Wray*s Estate, 19 P.2d 
1051, 1054, 93 Mont. 525. 

XJtah.—IT, S. v. Musser, 7 P. 389, 4 
Utah 153. 

Va.—Johnson v. Commonwealth, 146 
S.E. 289, 291, 152 Va. 965. 

11 C.J. p 949 notes 68-72, p 950 notes 
73-75. 

Fersons incltided 

In this sense the term may be used 
of sisters or other members of the 
same family, or of persons not of 
the same family occupying the same 
house, and may even be used with- 
out reference to the relation of the 
parties to each other as husband and 
wife, or otherwise. 

La.—Successi on of Jahraus, 38 So. 

417, 418, 114 La. 455. 

Neb.—State v. Lawrence, 27 N.W. 

126, 130, 19 Neb. 307. 

Va.—Johnson v, Commonwealth, 146 
S.E. 289, 291, 152 Va. 965. 

11 C.J. p 949 notes 67-72. p 950 
notes 73-76, p 951 notes 86, 90, 91. 

19. Kan.—Biltgen v. Biltgen, 250 P. 
265, 267, 121 Kan. 716. 

Md.—Tarr v. Tarr, 164 A. 543, 544, 
citing Corpus Juris. 

Mo.—Bishop V. Brittain Inv. Co., 129 
S.W. 668, 229 Mo. 699, Ann.Cas. 
1912A 868. 

Or.—^Wadsworth v. Brigham, 266 P. 


875, 886, 125 Or. 428, citing Corpus] 
Juris. 1 

Va.—Johnson v. Commonwealth, 146 
S.E, 289, 291, 152 Va. 965. 

11 CJ. p 950 notes 76-79, p 951 notes 
87, 88, 89, 92. 93, 94, 95. 

20. W.Va,—^DeBerry v. DeBerry, 177 
S.E. 440, 441, 115 W.Va. 604. 

11 C.J. p 951 notes 94, 99. 

21. La.—State v. Freddy, 41 So. 436, 
437, 117 La. 121, 116 Am.S.R. 195. 

11 C.J. p 951 notes 92, 95. 

22. U.S.—King v. U. S., C.C.A.N.C., 
17 F.2d 61, 62. 

W.Va.—De Berry v. De Berry, 177 S. 

E. 440, 441, 115 W.Va. 604. 

11 C.J. p 950 notes 80-84, p 951 note 
85. 

The word is derived from the Latin 
Word “cohabitare,"’ meaning to dwell 
with; OT from “con” and the old 
English law word “habitum,” mean¬ 
ing to dwell or be often with.—State 
V. Lawrence, 27 N.W. 126, 129, 19 
Neb. 307—11 C.J. p 949 note 66. 

23. Okl.—In re Miller’s Estate, 78 
P.2d 819, 827, citing Corpus Juris. 

More than visit implied 
Ark.—^Turney v. State, 29 S.W. 893, 
60 Ark. 259, 260. 

Ind.—Jackson v. State, 19 N.B. 330, 
116 Ind. 464, 465. 

Me.—Calef v. Calef, 54 Me. 365, 366, 
92 Am.D. 549. 

Ohio.—State v. Connoway, Tapp. 58, 
59. “ ' 

11 CJ. p 951 notes 96-98. 
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24. Fla.—Le Blanc v. Yawn, 126 So. 
789, 790, 99 Fla. 328. 

25. Ohio.—State v. Connoway, Tapp. 

58. 59. 

26. Mass.—Commonwealth v. Lucas. 
32 N.B. 1033, 1034, 158 Mass. 81. 

27. Va.—^Johnson v. Commonwealth, 
146 S.E. 289, 291, 152 Va. 965. 

28. Me.—State v. Tuttle, 150 A. 490, 
129 Me. 125. 

29. Mo.—State v. Chandler, 33 S.W. 
. 797, 798, 132 Mo. 155, 53 Am.S.R. 

483. 

11 C.J. p 951 note 2 [al. 

30- Ark.—Turney v. State, 29 S.W. 
893, 60 Ark. 250. 

Ohio.—State v. Connoway, Tapp. 58, 

59. 

11 CJ. p 951 note 3, p 952 note 6. 

31. Ark.—Turney v. State, 29 S.W. 
893, 60 Ark. 259, 260. 

Cal.—In re Mills, 70 P. 91, 92, 137 
Cal. 298, 92 Am.S.R. 175. 

Mass,—Commonwealth v. Calef, 10 
Mass. 153. 

Ohio.—State v. Conoway, Tapp. 58, 
59. 

11 C.J. p 951 note 2 [a]. 

32. Mont.—In re Wray’s Estate, 19 
P.2d 1051, 1054, citing Bouvier L.D. 

33. Cal.—Sbarboro’s Est., Myr.Prob. 
255, 256. 

34. lowa.—In re Boyington, 137 N- 
W. 949, 951, 157 lowa 467. 

35. Ind.—Martin v. State, 165 N.B, 
763, 89 Ind.App. 107. 



COEABIT—COEECHO 


14 C.J.S. 


a state of adultery or fornicatiori,”^® and "cohabit- 
ing withont being lawfully maiTied.”^'^ 

COE ABIT AOIOlsr. In Spanish law, cohabitation.^S 

COHABITATION. A derivative of ^^cohabit,” with 
the same origin and large signification.^® Cohabita- 
tioii may be lawfnl or it may be illicit,^® and, as 
sometimes employed, has a very disgraeeful mean- 
ing.41 Also, it has been said that eohabitation is 
not a sojourn, nor a liabit of visiting, nor even a 
remaining with for a time, but that the term implies 
continuity;42 in its usual sense implies some 

degree of pnblicity, since two persons cannot seeret- 
ly live together.^S its primary sense, the word 
has been defined as meaning the aet or state of 
dwelling together, or in the same place witb anoth- 
er, living together and in its seeondary sense, as 
meaning a living together as husband and wife, or 
as man and wife;^® living together, claiming to be 
married, in the relationship of husband and wife;^® 
a condition or status of the parties, a status resem- 
bling that of the marital relation;'*^ and in a par- 
ticular eonnection, has been held to mean habitual 
concubinage or lying together.'^® In particular con- 
nections, it has been said that the term does not 
simply mean the gratification of the sexual passion, 
but to live or dwell together, to have the same habi- 


tation,^^ to live in the same house,^® and while, as 
eommonly understood, the term implies sexual in- 
tercourse,®! it seems that sexual intercourse is not 
necessarily implied, as the word does not even in¬ 
clude necessarily the occupying of the same bed.52 

For specific uses of the term see the particular ti¬ 
ties in the Descripti ve-Word Index. 

Phrases: ^^Cohabitation of the gamblers and the 
courts in the temple of justice,”53 “lewd and las- 
civious eohabitation,”®^ “live together in a state of 
eohabitation,”®® “marital eohabitation,”®® “matri- 
monial eohabitation,”®'^ “open and notorious illicit 
eohabitation,”®® “open and notorious illicit eohabi¬ 
tation of a widow,”®® and “unlawful cohabita- 
tion.”®® 

COHJEREDES SUNT QUASI UNUM CORPUS 
PROPTER UNITATEM JURIS QUOD HA- 
BENT.61 

COHEREDES UNA PERSONA CENSENTUR, 
PROPTER UNITATEM JURIS QUOD HA- 
BENT.62 

COHASRES. In old English law, a coheir, or joint 
heir.®® 

COHEOHO. In Spanish and French law, bribery.®^ 


38. Ind.—^Warner v. State, 175 N.E. 
661, 663, 202 Ind. 479, 74 AX.R. 
1357. 

37. Mo.—State v. Bobbst, 32 S.W. 

1149, 1151, 131 Mo. 328. 

33. Bscriche Diccionario. 

39. Ala.—Cox v. State, 23 So. 806, 
117 Ala. 103, 105, 67 Am.S.R. 166, 
41 L.R.A. 760. 

Ga.—Wilkinson v. Wilkinson, 125 S. 

E. 856, 861, quoting Corpus Juris. 
11 C.J. p 952 notes 9, 10. 

40. Cal.—Sharon v. Sharon, 16 P. 
345, 360. 75 Cal. 1. 

Ga.—^Wilkinson v. Wilkinson, 125 S. 
B. 856, 861, quoting Corpus Juris. 

41. Neb.—Estelle v. Daily News 
Pub. Co., 156 N.W. 645, 648, 99 Neb. 
397. 

11 C.J. p 953 note 20. 

42. Mont.—In re Wray’s Estate, 19 
P.2d 1051, 1054, 93 Mont. 525, quot¬ 
ing Corpus Juris. 

Okl.—In re Miller's Estate, 78 P.2d 
819, 827. 

11 C.J. P 953 notes 14, 15. 

43. Miss.—Granberry v. State, 61 
Miss. 440, 444. 

44. Kan.—Biltgen v. Biltgen, 250 P. 
265, 267, 121 Kan. 716, quoting Cor¬ 
pus Juris. 

11 C.J. p 952 notes 9, 10. 

45„ Hawaii.—King v. Kalailoa, 4 
Hawaii 39, 41. 


Ill—Teal V. Teal, 155 N.E. 28, 33, 
324 111. 207. 

11 C.J. p 952 note 11. 

4G. Okl.—In re Miller*s Estate. 78 
P.2d 819, 827. 

Tex.—Humble Oil & Refining Co. v. 
Jeffrey, Civ.App., 38 S.W.2d 374, 
376. 

11 C.J. p 952 note 11 [a]. 

47. Kan.—Biltgen v. Biltgen, 250 P. 
265, 267, 121 Kan. 716, quoting Cor¬ 
pus Juris. 

11 C.J. p 953 note 13. 

48. Miss.—Cutrer v. State, 121 So. 
106, 107, 154 Miss, 80. 

49. Cal.—Kilburn v. Kilburn, 26 P. 
636, 637, 89 Cal. 46, 23 Am.S.R. 
447. 

11 C.J, p 952 note 9 [a]. 

50. U.S.—Barksdale v. U. S., D.C.S. 
C., 4 F.Supp. 207, 208. 

51. W.Va.—^DeBerry v, DeBerry, 177 
S.E. 440, 441, 115 W.Va. 604. 

11 C.J. p 953 note 21. 

52. Ga.—^Wilkinson v, Wilkinson, 
125 S.E. 856, 861, quoting Corpus 
Juris. 

Kan.—Biltgen v. Biltgen, 250 P. 265, 
267, 121 Kan. 716, quoting Corpus 
Juris. 

Utah.—U. S. V. Cannon, 7 P. 369, 
375, 4 Utah 122. 

53. Ala.—Cox v. State, 23 So. 806,, 
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117 Ala. 103, 67 Am.S.R. 166, 41 
L.R.A. 760. 

54. Or.—State v. Naylor, 136 P. 
889, 891, 68 Or. 139. 

55. Tex.—Parks v. State, 4 Tex. 
App. 134, 138. 

56. Pa.—Brinckle v. Brinckle, 12 
Phila. 232, 234. 

57. Kan.—Biltgen v. Biltgen, 250 P. 
265. 268, 121 Kan. 716. 

^‘Matrimonial iutercourse” distiu- 
guished 

Utah.—U. S. V. Musser, 7 P. 389, 390, 
4 Utah 153. 

11 C.J. p 952 note 11 [c]. 

58. U.S.—King v. U. S., C.C.A.N.C., 

17 F.2d 61, 62. 

59. U.S.—Robinson v. U. S., D.C. 
La., 33 F,2d 545, 547. 

60. Utah.—U. S. V. Musser, 7 P. 389, 
4 Utah 153, 155. 

61. A maxim meaning “Coheirs con¬ 
stitute, as it were, one body on ac- 
count of the unity of right which 
they have.”—Adams Gloss., citing 2 
Braclon c 34 § 1 fol 76b. 

62. A maxim meaning '*Co-heirs are 
deemed as one person, on account of 
the unity of right which they pos- 
sess.”—Black L.D. 

63. Black L.D. 

64. Philippine.—U. S. v. Sy-Suikao, 

18 Philippine 482, 483. 



If C.J.S. 


COEEIB—COIN 


COHEIK. One of several to whom an inheritance 
desccnds.^^ 

COHEREDERO. In Spanish law, aceording to Es- 
criche, a eoheir, although the term is broad enough 
to include one of several devisees, 

COHERER. As a term uscd in wireless telegraphy, 
see the C.J.S. title Telegraphs and Telephones § 289, 
also 11 C.J. p 955 note 30. 

COHUAGIUM, A tribute made by those who met 
promiscuously in a market or fair.66 

COIF. A title givcn to sergeants at law, who are 
called ^^sergeants of the coif,” from the coif they 
wear on their hcads.®'^ 

COIN. 

As a Noun 

In its primary sense, the die used for stamping 
money.s^ 

In a monctary sense, coin was the sacred, as well 
as profane, currcney of the ancient world.^9 Jn 
modern times, partieularly when used without any 
prefix, it means metallic money generally;'^^ more 
specifica!ly, a piece of metal stamped and made le- 
gally current as money,or a piece of gold or sil- 
ver, or othcr metal, stamped by authority of the 
govemment, in order to fix its value, and commonly 
called money }ias been described as a 

collective word whieh contains in it ali manner of 
the several stamps and portraitures or species of 
money in any kingdom.'^^ While ^^money” is a 


generie term, and includes eoin, see Money 40 C.J. 
p 1489 note 81, and p 1491 note 44r-p 1492 note 57, 
it is neither confined to ^^coin,” nor synonymous 
therewith;'^^ but strictly speaking, ^^coin’^ differs 
from ^^money” as the species differs from the genus; 
for coin is a particular species, struck aceording to 
a certain proeess, called ^^coining”;'^^ and is al- 
ways made of metal,'^® although the contrary has al¬ 
so been stated.77 In a particular eonnection, “coin” 
has also been contrasted with “commodity.”^^ The 
plural “coins” has been defined as meaning pieces of 
metallic money,and, pieces of metal, of a particu¬ 
lar weight and Standard, or value, stamped such by 
the authority of the govemment, and to whieh a 
particular value is given in account and payment.^® 

For the term as used in indictments and infor- 
mations for counterfeiting, larceny, and robbery, 
see the C.J.S. tities Counterfeiting § 27, also 15 C.J. 
p 368 note 62-p 369 note 72, Larceny § 76, also 36 
C.J. p 817 notes 4r-14, and Robbery § 36, also 54 
C.J. p 1038 note 94. 

Copper coin. Used without further description, 
it means copper money generally, and not a single 
coin, nor any specific number or kinds of coin.^i 

Current coin of the United States. Circulating 
money, coined by authority of congress.^^ 

Other phrases: “Base coin” see Base 9 C.J.S. p 
1553 note 20, “coin of the United States,“coun- 
terfeit coin,” see the C.J.S. title Counterfeiting § 
1, 15 C.J. p 357 notes 8, 9, “current silver coin of 
the United States,“debasing of the coin” and 
“debasing the coin,”^^ “foreign coin,”S6 “gold and 


es. Black L..D. 

ee. Black L.D., citing Du Cange 
Gloss. 

67. Black L.D. 

11 C.J. p 955 note 31. 

68. Pa.—Borie v. Trott, 5 Phila. 
366, 403. 

69. Ind.—Thayer v. Hedges, 22 Ind. 
282, 304. 

70. Mass.—Commonwealth v. Galla- 
gher, 16 Gray 240, 241. 

S.D.—State v. Faulk, 116 N.W. 72. 
22 S.D. 183, 186. 

71. U.S.—U. S. V. Bogart, D.C.N.Y., 
24 F.Cas.No.14,617, 9 Ben. 314, 315, 
24 Int.Rev.Rec. 46. 

11 C.J. p 956 note 35 [a], [b]. 

“The eoius knowu to the law are 
those authorized to be issued from 
the mints of the United States, and 
those of foreign countries current 
here."-~U. S. v. Bogart, D.C.N.Y., 24 
P.Cas.No.14,617. 9 Ben. 314, 315, 24 
Int.Rev.Rec. 46. 

14 C.J.S.~S3 


72. U.S.—Gregory v. Morris, Wyo., 
96 U.S. 619, 625, 24 L.Ed. 740— 
Latham v. U. S., 1 Ct.Gl. 149, 162. 

73. Mass.—Commonwealth v. Galla- 
gher, 16 Gray 240, 241. 

74. Wis.—^Klauber v. Biggerstaff, 3 
N.W. 367, 47 Wis. 561, 557, 32 Am. 
R. 773. 

40 C.J. p 1491 note 43. 

“The Federal Constitntion *and 
statutes indicate that there may be 
a difference between the word 'coin' 
and the word ‘money.' ” — Emery 
Bird Thayer Dry Goods Co. v. Wil¬ 
liams, C.C.A.MO., 98 F.2d 166, 171. 

75. Pa.—^Borie v. Trott, 6 Phila. 
366, 403. 

76. Ind.—Thayer v. Hedges, 22 Ind. 
282, 306. 

11 C.J. p 956 note 62. 

77. U.S.—Latham v. U. S.. 1 Ct.Cl. 
149, 156. 

78. Ky.—Barnett v. Powell, Litt. 
Sel.Cas. 409, 410. 
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79. N.Y.—Metropolitan Bank v. Van 
Dyck, 27 N.Y. 400, 530. 

80. U.S.—Julliard v. Greenman, N. 
Y., 4 S.Ct. 122, 137, 110 U.S. 421, 
28 L.Ed. 204. 

N.Y.—Metropolitan Bank v, Van 
Dyck, 27 N.Y. 400, 490. 

81. Mass.—Commonwealth v. Galla- 
gher, 16 Gray 240, 241. 

S.D.—State v. Faulk, 116 N.W. 72, 
22 S.D. 183, 186. 

82. Ind.—Thayer v. Hedges, 22 Ind. 
282, 304. 

83. U.S.—U. S. V. Bogart, D.C.N.Y., 
24 F.Cas.No,14,617, 9 Ben. 314, 24 
Int.Rev.Rec. 46. 

84. Vt.—State v. Bowman, 6 Vt. 
594, 597. 

85. Pa.—Borie v. Trott, 6 Phila. 
366, 408. 

88. Ind.—Thayer v. Hedges, 22 Ind. 
282, 306. 

N.Y. — Metropolitan Bank v. Van 
Dyck, 27 N.Y. 400, 530. 

Pa.—Borie v. Trott, 5 Phila. 366, 405. 
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silver coin,”S7 «gold eoin/^S8 <^gold coins, to 

coin,”9^ “in gold coin,”^^ “in gold coin of the 
United States of America, of the present Standard 
weight and fineness”92 United States gold 

coin,3 ^^wful money of the coin of the United 
States,“par value of the coin’^ and “silver 
eom,’^95 also “par valne of the'coins,“silver 
coins, to wit,”97 and “the current silver coins of 
this state and of the United States, called half- 
dollars/^9^ 

As a Verb 

In a broad sense, “to coiii^' means not only to 
shape and stamp, or mint, metals, but to make or 
fabricate other things as well.^^ It has a certam 
and fixed meaning,! that is, to fabricate money out 
of metallic substances,^ to mould metallic substances 
into forms convenient for circulation and to stamp 
them with the impress of the government authority 


indieating their value established by law,^ to make 
money out of coin,^ to mint,^ to stamp, to impress, 
to fabricate or forge, to stamp metal as money,^ 
to stamp metal and conVert it into coin, or into 
moncy.”^ 

Coining of money. The formation of metallic 
pieees of money by such meehanical means as are 
appropriate to such an operation;^ minting or 
stamping metals for money.^ 

Other phrases: “Coin a story,^^iO <<eoin money, 
“coin money and regulate the value thereof,’’i2 ^nd 
“coin words/’!^ 

As an Adjective 

“Coined copper,^’!^ “coined money,”^^ <'four ounc- 
es, two pennyweights and twelve grains of pure 
gold, in coined money,”^® and “loan of coin mon- 


87. U.S.—Juiliard v. Greenman, N. 
Y., 4 S.Ct. 12^, 131, 138, 110 U.S. 
421, 462, 28 L.Ed. 204—Knox v. 
Lee, Tex.. 12 Wall. 457, 545—Lath- 
am V. U. S., 1 CtCl. 149, 152, 156, 
165. 

N.Y. — Metropolitan Bank v. Van 
Dyck, 27 N.Y. 400, 466, 507. 

88. U.S.—Gregory v, Morris, Wyo., 
96 U.S. 619, 624. 24 L.Ed. 740. 

Ala.—Judson v. Bessemer, 6 So. 267, 
268, 87 Ala. 240, 4 L.R.A. 742. 

Pa.—Borie v. Trott, 5 Phila. 366, 404. 

S.D.—State v. Paulk, 116 N.W. 72, 
22 S.D. 183, 186. 

Gold coin. as money or mercliandise 
‘‘While gold coin is in one sense 
money, it is in another an article of 
merchandise.”—Gregory v. Morris, 
Wyo., 96 U.S. 619, 625, 24 L.Ed. 740. 

89. U.S.—^Knox v. Lee, Tex., 12 
Wall. 457, 593, 20 L.Ed. 287. 

90. Ind.—Thayer v. Hedges, 22 Ind. 
282, 308. 

91. Miss.—^WoodrufC v. State, 6 So. 
235, 66 Miss. 298, afflrmed 16 S.Ct. 
820, 162 U.S. 291, 40 L.Ed. 973. 

92. Ala.—Judson v. Bessemer, 6 So. 
267, 268, 87 Ala. 240, 4 L.R.A. 742. 

98. 111.—Belford v. Woodward, 41 
N.E. 1097, 1098, 158 111. 122, 29 L. 
R.A. 593. 

94. U.S.—Latham v. U. S., 1 Ct.Cl. 
149, 150, 151. 

95. Pa.—Borie v. Trott, 5 Phila. 
366, 404, 405. 

9a Pa.—Borie v. Trott, supra. 

97. U.S.—^Knox v. Lee, Tex., 12 
Wall. 457, 593, 20 L.Ed. 287. 

98. Vt.—State v. Bowman, 6 Vt. 
594, 596. 

99. N.Y. — Hague ‘v. Powers, 39 
Barb. 427, 466. 

11 C.J. p 956 note 46. 

Noxunonetary applicatious 

<1) “To coin" sometimes means to 
make, as “to coin words.”—^Meyers 


V. Roosevelt, 25 How.Pr. (N.Y.) 97, 
118. 

(2) “We may say figuratively to 
coin a story, meaning to invent one, 
but never to coin the book in which 
it is printed. The story is a flction, 
the coinage of the brain—the book, a 
reality.”—Borie v. Trott, 5 Phila. 
(Pa.) 366, 403. 

1. U.S.—Juiliard v. Greenman, N.Y., 
4 S.Ct. 122, 137, 110 U.S. 421, 28 
L.Ed. 204—Latham v. U. S., 1 Ct. 
Cl. 149, 152. 

2. Nev.—Maynard v. Newman, 1 
Nev. 271, 278. 

3. U.S.—Juiliard v. Greenman, N.Y., 
4 S.Ct. 122, 110 U.S. 421, 462, 28 
L.Ed. 204. 

Similarly expressed 

(1) To fashion pieees of metal in¬ 
to a prescribed shape, weight, and 
degree of fineness, and stamp them 
with prescribed devices, by author¬ 
ity of government, in order that 
they may circulate as money.—Black 
L.D. 

(2) “To mould into form a metal¬ 
lic siibstance of intrinsic value, and 
stamp on it its legal value, so as to 
encourage and facilitate its free cir¬ 
culation and assure staSility in the 
currency.’'—Griswold v. Hepburn, 2 
Duv. (Ky.) 20, 29. 

4. Ind,—Thayer v. Hedges, 22 Ind. 
282, 306. 

Pa.—Shollenberger v. Brinton, 52 Pa. 
9, 50. 

5. N.Y. — Meyer v. Roosevelt, 25 
How.Pr. 97, 118. 

6. U.S.—Latham v. U. S., 1 CtCl. 
149, 154. 

7. N.Y. — Meyer v. Roosevelt, 25 
How.Pr. 97, 118. 

Similarly expressed 

“To coin, is simply to give the 
stamp of supreme governmental 
Power to any subject —to give it ali 


the attributes of money.”—Shaw v. 
Trunsler, 30 Tex. 390, 396. 

8. N.Y.—Metropolitan Bank v. Van 
Dyck, 27 N.Y. 400, 530. 

9. U.S.—^Knox v. Lee, Tex., 12 Wall. 
457, 584. 

Inapplicable to paper money 

“Coining” cannot, without vio- 
lence, be applied to the issue of pa¬ 
per money.”—Metropolitan Bank v. 
Van Dyck, 27 N.Y. 400, 490. 

10. Pa.—Borie v. Trott, 5 Phila. 
366, 403. 

11. Ky.—Griswold v. Hepburn, 2 
Duv. 20, 29. 

Fhrase defined 

(1) “To coin money is to make, 
stamp and issue coins as money.”— 
Metropolitan Bank v. Van Dyck, 27 
N.Y. 400, 490. 

(2) “The Power given is ‘to coin 

money.* This must mean to put an 
imprint upon that which is adopted 
as money. . . . ‘To coin money* 

. . , is the act of impressing 

symbols on bullion that has already 
been adopted as the money of a gov¬ 
ernment.’*—Emery Bird Thayer Dry 
Goods Co. V. Williams, C.C.A.Mo., 98 
P.2d 166, 171. 

12. U.S.—^Emery Bird Thayer Dry 
Goods Co. V. Williams, supra— 
Latham v. U. S., 1 CtCl. 149, 156. 

13. N.Y.—^Meyers v. Roosevelt, 25 
How.Pr. 97, 118. 

14. Ind.—Thayer v. Hedges, 22 Ind. 
282, 306. 

15. Mass.—Sears v. Dewing, 14 Al- 
len 413, 418, 420. 

Wis.—^Klauber v, Biggerstaff, 3 N.W. 
357, 359, 47 Wis. 551. 

16. Mass.—Sears v. Dewing, 14 Al- 
len 413, 416, Quoted Cushing v. 
Wells, 98 Mass. 550, 553. 

17. U.S.—Juiliard v. Greenman, N. 
Y., 4 S.Ct 122, 138, 110 U.S. 421, 
28 L.Ed. 204. 
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coinaoe—col 


COINAOE. The process or the function of eoining 
metallic money, also the great Kiass of metallie mon- 
ey in eirculationji» the stamping of metal in some 
way so as to givc it enrreney.i» 

Phrase: “Coinagc of the United States.”20 

OOINCIDENT. Deflned in the Standard Dietion- 
ary as ha,ving the same position and extent, taking 
place at 'the sanie time, agreeing, eoneurring, or 
eorresponding. “Coincident” has been distinguish- 
ed from ^^contcmporaneous.”2l 

Phrase: “Coincident rule” see the CJ.S. title 
Evidencc § 411, also 11 C.J. p 957 note 58 [a]. 

COINCIDENTALLY. Defined in the Century Die^ 
tionary as in a coincident manner, with coinei- 
dence. As used in a patent see the C.J.S. title Pat- 
ents § 193, also 48 C.J. p 217 note 57. 

COINSURANCE, The term is defined and distin- 
guished from “concurrent insurance” in the C.J.S. 
title Insurance § 917, 26 C.J. p 357 notes 48, 48 [a]. 

OOINSUXtER. See the C.J.S. title Insurance § 917, 
also 11 C.J. p 957 note 65. 

OOITION. The act of gratifying the sexual de- 
sire, held to be synonymous with “copulation.”22 

COITUS. Sexual intercourse; carnal copulation; 

coition.23 

COJUDICES. Latin, in old English law, associate 
judges having equality of power with others.^^ 


COKB. 


As a Nonn 


The from which certam volatile gas- 

es have beeu removed by heat,25 the mass of carbon 
which is 1®^^ after the volatile matter of coal has 
been driven off by heat applied in such a manner 
as not to burn the carbon,26 partially consumed bi¬ 
tumineus coal, from which the volatile constituents 
have been burned away, or partly graphitized car¬ 
bon whose fiber has been affected by escaping and 
burning gases, so that it is lighter than coal, al- 
thoutyh^^its substance is hard and dense.2'7 

<^Dontestic cokeP A soft, spongy, and fragmen- 
tary eoke.^^ 

A hard, strong and strue- 

ttirally coherent eoke.29 


As an Adjective 

Coke Defined in the Century Dictionary as 

a furnace, oven, kiln, or retort used for reducing 
bitumineus coal to eoke. 

As not inclnded by the term “building” see Build- 
12 C J-S- P constituting a 

«ee the C.J.S. title Nuisances § 62, also 
46 C.J. p 697 notes 66-68. 

Other phrases: “Coke products,’'30 and “new and 
f 1 coke oven;’^3i also “coking ehamber,^’ see 
ante p 351 note 15, “coking coals,’^22 and 

S"a 

OOK An assimilated form of “eom.”24 


18. Black L.D. 

Confined to metals 

“Coinage ... is not applied 
to any other material.”—Meyer v. 
Roosevelt. 25 How.Pr. (N.Y.) 97, 105. 

19. N.Y.—Meyer v. Roosevelt, su¬ 
pra. 

20. The phrase has been construed 
to mean that which is “coined at the 
mints of the United States.”—U, S. 
V. Otey, C.C.Or., 31 F. 68, 70, 12 
Sawy. 416. 

21. Ga.—Supreme Lodge K. P. v. 
Few, 76 S.B. 91, 93, 138 Ga. 778. 

22. Ala.—^Anonymous, 7 So. 100, 89 
Ala. 291, 292, 18 Am.S.R. 116, 7 L. 
R.A. 425. 

20. Black L.D. 

24. Black L.D. 

25. Mass.—Cochran v. Roemer, 192 
N.B. 58, 63, 287 Mass. 500. 

26. U.S.-^Otto Coking Co. v. Kop- 
pers Co., C.C.A.Del., 258 F. 122, 
124. 

Methods of productloxL 

“Coking coals are converted into 
coke in the industrial arts in two 


Principal ways, the gas-retort 
od and the coke-oven method- _ 
gas-retort method produces 
nating gas as a main product ^ 
yields as a by-product a soft, 


and fragmentary coke known ^ 

mestic coke.’ The coke-oven 
produces a hard, strong and 


‘me- 

util- 


turally coherent coke known a*® 
tallurgical coke’ because of 
ity in foundry and blast 
processes. In the production of ^ 
of the latter grade, the 
coal distillation may be alto^® 
consumed as in the wasteful 
hive coke-ovens, or they 
saved as highly valuable 
ucts as in by-product eok©"^^® ‘ 

The difference in coke products 
flects the difference in methods 
producing them and in the 
incident to their production-^' 

Coking Co. v. Koppers Co., sUpra- 

27. U.S.—Mitchell v. Connell®^^^^® 
Central Coke Co., C.C.A.Pa., 231 
131, 137. 

28, U.S.—Otto Coking Co. v. 
pers Co., C.C.A.Del., 258 F. 

124. 


29. U.S.—Otto Coking Co. v. Kop¬ 
pers Co., supra. 

Me.—See Hotchkiss v. Bon Air Coal, 
etc., Co., 78 A. 1108, 1114, 108 Me. 
34. 


Beason. for iiame 

The term comes from the utility 
of the coke in foundry and blast 
furnace processes.—Otto Coking Co. 
V. Koppers Co., C.C.A.Del., 258 F. 
122, 124. 

30. U.S.—Otto Coking Co. v. Kop¬ 
pers Co., supra. 

31. U.S.—Mitchell v. Connells ville 
Central Coke Co., C.C.A.Pa., 231 F. 
131, 137. 

32. U.S.—Otto Coking Co. v. Kop¬ 
pers Co., C.C.A.Del.. 258 F. 122, 
124. 

33. Me.—Hotchkiss v. Bon Air Coal, 
etc., Co., 78 A. 1108, 1114, 108 Me. 

34. 

34. U.S.—National Fire Ins. Co. of 
Hartford, Conn. v. ‘Elliott, C.C.A. 
Mo., 7 F.2d 522, 625, #2 A.L.R. 
1121 . 
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COLD. 

Cold hlood. In common parlance a term used to 
designate a willful, deliberate, and premeditated 
homicide.^® 

Cold drdwn, Defined in the Standard Dictionary 
as meaning drawn while cold; as, cold-drawn steel 
wire.^® 

Cold wafer ordeal, Tbe trial wliich was ancient- 
ly used for the common sort of people, who, baving 
a cord tied about them under their arms, were cast 
into a river; if they sank to the bottom until they 
were drawn up, which was in a very short time, 
then they were held guiltless; but sueh as did re- 
main on the water were held eulpable, being, as 
they said, of the water rejected and kept up.^*^ 

Other phrases: “Black, double annealed, cold- 

rolled, smoothed sheet steel,”3 8 <^eold calculations,”^^ 

“cold ehisel,” see Chisel ante p 1112 note 35, “cold 
rolled,”^^ “cold-rolled sheet,” “cold-rolled sheet, 
smooth,” and “eold-rolled, single pass, annealed, 
smoothed,“cold-rolled, smoothed only,”^^ "cold- 
rolling,”^3 «cold storage,” see the C.J.S. title Ware- 
housemen and Safe Depositaries § 1, also 11 C.J. p 
958 note 79, “cold storage building,”^^ “cold storage 
warehouse,” see the C.J.S. title Warehousemen and 
Safe Depositaries § 1, also 11 C.J. p 958 note 79 
[b], “doing a cold storage business,” see the C.J.S. 
title Warehousemen and Safe Depositaries § 5, 
‘also 11 C.J. p 958 note 79 [a], and “sheet steel, 

eold-rolled, smooth.”^^ 

OOLECTIVO or COLECTIVA. In Spanish, defined 
in Yeldzquez Dictionary as meaning 'collective, ap- 
plied to nouns of multitude, as compania,—com- 
pany.4® 

OOLECTOR GENERAL DE ESPOLIOS. In Span¬ 
ish law, as defined by Escriche, an ofiicial charged 


with the duty of sequestering property left by ec* 
clesiastics and applying the same to public uses. 

COLEGATARIO. In Spanish law, according to Es- 
criche, one of several joint legatees. 

COLEGIO. In Spanish, according to Escriche, the 
Word is used in somewhat the same sense as the 
English Word “eollege,” but as designating an edu- 
cational institution it sometimes means one of low- 
er grade, for example, Colegio General Militar, the 
Spanish military academy. In another sense, an as- 
soeiation or society, usually of professional men, as 
“Colegio de ^Abogados”—the eollege of attorneys— 
which is about the equivalent of the American Bar 
Association or the English Incorporated Law As- 
sociation. 

COLIBERTUS, COLLIBERTUS, or CONLIBER- 
TUS. Law Latin, one of the Coliberti, a class of 
inferior tenants mentioned in Domesday.'^'^ In feu- 
dal law, one who, holding in free socage, was oblig- 
ed to do eertain Services for the lord; a middle 
class of tenants between servile and free, who held 
their freedom of tenure on condition of performing 
eertain Services, said to be the same as the “con- 
ditionales.”^^ 

COLITIGANTE. In Spanish law, as defined by Es¬ 
criche, one of two or more joint parties to a cause. 

COLITIS. Acute dysentery; acute inflammation 
of the mucous menibrane of the large intestine, 
characterized by fever, pain, and frequent small, 
bloody discharges from the bowels.^^ 

COLLAPSE. To bi^eak down or fail abruptly and 
utterly, to cave in;^® to close by falling or shrink- 
ing together, to fall together, or into an irregular 
mass or flattened form, through loss of firm con- 


35. Ala.—Skeggrs v. State, 135 So. 
431, 432, 24 Ala.App. 307. 

“In cold Wood” 

A term commonly used to desigr- 
nate a homicide in which it is be- 
lieved there are no circumstances in 
mitigation or to justify or excuse 
the killing.—State v. Robison, 6 P. 
2d 433, 437, 54 Nev. 56. 

36. U.S.—See U. S. v. Nash, N.T., 
158 P. 401, 85 C.C.A. 511. 

37. Black L.D. 

33. U.S.—U. S. V. Crucible Steel Co. 
of America, N.Y., 137 P. 384; 386, 
69 C.aA. 576. 

30, Tenn.—^Davidson Benedict Co. 
V. Severson, 72 S.W. 967, 109 Tenn. 
572—Louisville, etc., R. Co. v. 


Stacker, 6 S.W. 737, 86 Tenn. 343, 
352, 6 Am.S.R. 840. 

4tO. U.S.—U. S. V. George Nash & 
Co., N.T., 158 P. 401, 85 C.C.A. 511 
—U. S. V. Crucible Ste4l Co., C.C. 
N.Y., 147 F. 537—U. S. v. Crucible 
Steel Co. of America, N.Y., 137 P. 
384, 385, 386, 69 C.C.A. 576. 

41. U.S.—U. S. V. Crucible Steel Co. 
of America, N.Y., 137 P. 384, 386, 
69 C.C.A. 576. 

42. U.S.—U. S. V. Crucible Steel 
Co., C.C.N.Y., 147 P. 537—U. S. v. 
Crucible Steel Co. of America, N. 
y., 137 P. 384, 885, 69 C.C.A. 676. 

43. U.S.—^U. S, V. Crucible Steel Co. 
of America, N.Y., 137 P. 384, 385, 
69 C.C.A. 576. 
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44. Cal.—^Woolford v. Electric Ap- 
pliances, App., 75 P.2d 112, 113. 

45. U.S.—U. S. V. Crucible Steel Co. 
of America, N.Y., 137 P. 384, 385, 
69 C.C.A. 576. 

46w “Sociedad mercantil regular co- 
lectiva,”—words used in describing 
the partners in a mercantile com- 
pany, regularly organized under a 
designated firm name.—Bauermann 
V. Casas, 10 Philippine 386, 387. 

47. Adams Gloss. 

48. Black L.D., citing Cowell. 

49. Tenn.—Blackman v. U. S. Cas- 
ualty Co., 103 S.W. 784, 117 Tenn. 
578, 592. 

50. Kan.—Grady v. Erhard, 53 P.2d 
478. 479, 143 Kan. 170. 



14 C.J.S. 


COLLAPSE-COLLATEBAL 


necti 011 or rigidity and support of the parts or loss 
o£ thc contents, as a building through the falling 
in of its sides, or an inflated bladder from escape 
of the air contained in it, or to fall together sud- 
denly, as the two sides of a hollow vessel;^! to 
go to pieces;S 2 ^nd to shrink up; as, a tube in a 
steain boiler eollapses.53 The term has been said to 
have almost an opposite meaning from ^^explo- 

sion/’54 

COLLAE. Defined in general by the Century Die- 
tionary as something worn about the neek, whether 
for rcstraint, convenience, or ornament; also any- 
thing resembling a collar; something in the form 
of a collar, or analogous to a collar in situation. 

In mechanics, a ring or round flange on or against 
an object.^5 

As a mining term see the C.J.S. title Mines and 
Minerals § 3, also 11 C.J. p 959 note 91 [a]. 

Collar leak clamps. Devices coming into use in 
comparatively recent years, whieh are clamps used 
on pipe joints to supplement the old method of join- 
ing the pipes together and to prevent leakage, and 
whieh are ex tensi vely used in natural gas mains.56 

COLLATEEAL. 

As a Noun 

An obligation or security attaehed to another to 


secure that other^s performance;®^ any property or 
right of action, whieh is given as security for the 
fulfillment of a contract or a peeuniary obligation, 
in addition to the principal security,^^ g, separate 
obligation attaehed to another contract to guarantee 
its payment.59 In this sense the term is used to de- 
note a pledge of incorporeal personal property, sueh 
as corporate stock or bonds, ehoses in action, and 
the like,®^ assigned or transferred and delivered by 
a debtor, or by some one for him, to a creditor as 
security for the payment of a debt or the fulfillment 
of an obligation.®! 

Phrases: ^^Collateral for indebtedness to assur- 
ed,”®2 and ^^pledge sufficient collateral as securi- 

ty.«63 

As an Adjective 

As an adjective, the word has been defined by 
Webster as meaning accompanying, indirect, or sub- 
ordinate;®'^ accompanying as a coordinate, or as a 
secondary fact, or acting as a secondary agent;®® 
additional or auxiliary;®® on the side, or at one 
side, of a subject;®'^ related to or complementary;®^ 
secondary or subsidiary.®^ 

In another sense the term means not lineal, but 
on a parallel or divergent line.'^® 

^^CollateraF has been held to be the antithesis of 
^^direct.”'^! 


51. Ind. — Louisville Underwriters 
V. Durland. 24 N.E. 221, 123 Ind. 
544. 550, 7 L.R.A. 399. 

Pa.—Skelly v. Fidelity & Casualty 
Co. of New York, 169 A. 78, 79, 813 
Pa. 202. 

Similarly ezpressed 

(1) “To fall into a flattened, 
wrecked, distorted, or disorganized 
state.”—Grady v. Erhard, 53 P.2d 
478, 479, 143 Kan. 170. 

(2) “To fall or shrink together 
abruptly, as the sides of a hollow 
vessel.—Grady v. Erhard, supra. 

52. Kan.—Grady v. Erhard, supra, 
quoting Webster New Int. D. 

53. Ind. — Louisville Underwriters 
V. Durland. 24 N.E. 221, 123 Ind. 
544, 550, 7 L.R.A, 399. 

Pa.—Skelly v. Fidelity & Casualty 
Co. of New York. 169 A. 78, 79, 
313 Pa. 202. 

54. Ind. — Louisville Underwriters 
V, Durland, 24 N.E. 221, 123 Ind. 
544. 550. 7 L.R.A. 399. 

55. U.S.—Beardsley v. Howard, etc., 
Mach. Co., C.C.R.I.. 176 F. 619, 621, 
quoting Knight Mechanical D. 

56. U.S.—Columbus Gas & Fuel Co. 
V. City of Columbus, D.C.Ohio, 17 
P.2d 630, 633. 

57. TeX.—City Investment & Loan 
Co. V. Wichita Hardware Co., Civ. 
App., 57 S.W.2d 222, 227. 


58. Tenn.—Gibson County v. Pourth 
& First Nat. Bank, 96 S.W.2d 184, 
190, 191, 20 Tenn.App. 168, quoting 
Corpus Juris. 

11 C.J. p 959 note 8. 

59. U.S. — Thomson-Houston Elec¬ 
tric Co, V. Capital Electric Co., C. 
C.Tenn,, 56 F. 849, 854. 

60. Fla.—Travers v. Stevens, 145 
So. 851, 854, 108 Fla. 11—Pepper 
V, Beville, 129 So. 334, 337, 100 
Fla. 97. 

11 C.J. p 959 note 8. 

Stock may become collateral as 
well as any other incorporeal prop¬ 
erty.—Gibson County v. Fourth & 
First Nat. Bank, 96 S.W.2d 184, 191, 
20 Tenn.App. 168. 

61. Mont. — A. H. Averill Co. v. 
Bain, 148 P. 334, 335, 50 Mont. 
512. 

Not liiuited to security 
The use of the term collateral is 
not conflned to descrihing pledges of 
notes or property as security.—City 
Investment & Loan Co. v. Wichita 
Hardware Co., Tex.Civ.App., 57 S. 
W.2d 222, 223. 

62. Mich.—Cohen v. London Guar¬ 
antee & Accident Co., Limited, of 
London, England, 225 N.W. 549, 
551, 247 Mich. 226. 

63. S.C.—Temple v. McKay, 174 S. 
E. 23, 31, 172 S.C. 305. 
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64. 111.—People V. McDonald, 106 N. 
E. 501, 502, 264 111. 514, 517, Ann. 
Cas.l915C 31. 

65. 111.—People v. McDonald, supra. 
Tex.—City Investment & Loan Co. v. 

Wichita Hardware Co., Civ.App., 
57 S.W.2d 222, 223. 

60. Ga.—Continental Tnist Co. v. 
Bank of Harrison, 134 S.E. 776, 
778, citing Corpus Juris. 

N.y.—Lenner v. Corso, 295 N.T.S. 
827, 830, 162 Misc. 500. 

67. Cal.—In re Campbell, 77 P. 674, 
143 Cal. 623, 629. 

Ga.—Continental Trust Co. v. Bank 
of Harrison, 134 S.E. 775, 778, cit¬ 
ing Corpus Juris. 

68. Tex.—City Investment & Loan 
Co. V. Wichita Hardware Co., Civ. 
App., 57 S.W.2d 222, 223. 

69. N.H.—Barbin v. Moore, 169 A. 
409, 415, 85 N.H. 362. 

11 C.J. p 959 note 96. 

70. Black L.D. 

Iiawful xelatlous 

“Collateral” as used in Rev.Civ. 
Code art 917, means lawful collat¬ 
eral relations.—^MontSgut v. Bacas, 7 
So. 449, 42 La.Ann. 158, 160. 

71. Mo.—State ex rei. and to Use of 
Conran v. Duncan, 63 S.W.2d 135, 
139, 333 Mo. 673 — Inter-River 
Drainage Dist. of Missouri v. Hen- 
son, App., 99 S.W.2d 865, 872. 
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There is no technical legal definition of the word 

^^collateral” distinet from its common significance.'^^ 
Collateral act. In old practice, the name given 
to any act, except the payment of money, for the 
performance of which a bond, recognizance, etc., 
was given as seeurity.^s 

Collateral security. A concurrent security for an- 
other debt, whether antecedent or newly created, de- 
signed to inerease the means of the creditor to 
realize the principal which it is given to secure 
a separate obligation attachfed to another contract 
to guarantee its performance •,'^5 security for the 


fulfillment of a contract or a pecuniary obligation 
in addition to the principal security;'^® some se¬ 
curity additional to the personal obligations of the 
borrower.'^'^ 

The term necessarily implies the transfer to the 
creditor of an intercst in some property or lien on 
property, or obligation which furnishes a security 
in addition to the responsibility of the debtorJ^ It 
is said to refer to personal property exclusively,’^^ 
and to be properly and commonly applied to incor- 
poreal property such as stocks, bonds, and choses in 
action generally,^® as distinguished from pledges of 


72. Pa.—Seanor v. McLaughlin, 30‘ 
A. 717, 165 Pa. 150, 156, 32 L.R.A. 
467. 

Tex.—City Inv-estment & Loan Co. v. 
Wichita Hardware Co., Civ.App., 
57 S.W.2d 222, 223. 

73. Black L.D. 

74. N.T.—^In re Alexander’s Estate, 
273 N.Y.S. 984, 988, 152 Misc. 354. 

11 C.J. p 961 note 42 [a]. 

Collateral to original debt 

The etymology of “collateral se¬ 
curity" indicates that it Is some- 
thing runhing along with, and, as it 
were, parallel to, something else of 
a similar character. It is collateral 
to the orlginal indebtedness. 

U.S.—Pontiae Buggy Co. v. Skinner, 
D.C.N.Y., 158 F. 858, 864. 

Colo.—Moffatt V. Corning, 24 P. 7, 
14, 14 Colo. 104, Quoting note to 
Le Breton v. Pierce, 2 Allen 
(Mass.) 8. 

It is subsidiary to the principal 
debt; running parallel with it, col¬ 
lateral to it; and, when collected, 
is to go to the credit of the principal 
debt.—In re Alexander's Estate, 273 
N.Y.S. 984, 988, 152 Misc. 354—11 C. 
J. 961 note 42 [a]. 

Stands beside original debt 

The collateral security stands by 
the side of the principal promise as 
an additional or cumulative means 
for securing payment of debt. 

U.S.—Pontiae Buggy Co. v. Skinner, 
D.C.N.Y., 158 F. 858, 864. 

Colo.—Moffatt V. Corning, 24 P. 7, 
14 Colo. 104, 123, quoting Cole- 
brooke Collateral Securities § 2. 
Pa.—Provident Life & Trust Co. of 
Philadelphia v. Gratz, 114 A. 498, 
499, 271 Pa. 133, quoting Corpus 
Juris. 

Tex. — Cattlemen’s Trust Co. v. 
Swearingen, Civ.App., 200 S.W. 
596, 599, quoting Corpus Juris. 

75. Cal.—^Johnson v. National Sure- 
ty Co., 5 P.2d 39, 40, 118 Cal.App. 
227, quoting Bouvier L.D. 

N.Y,—Lenner v. Corso (Co.Ct.) 295 
N.Y.S. 827, 829, 162 Misc. 500. 

11 C.J. p 961 note 37. 

Similar defiuitious j 

(1) “A separate obligation attach-J 


ed to another to guarantee its pay¬ 
ment.’’ 

U. S.—National Typewriter Co. v. 
Pope Mfg. Co., C.C.Mass., 56 F. 
849, 854. 

Colo.—Butler v. Rockwell, 23 P. 462, 
14 Colo. 125, 136. 

(2) “A separate obligation, as the 
negotiable bili of exchange or prom- 
issory note of a third person, or oth- 
er representative of value, indorsed, 
where necessary, and delivered by a 
debtor to his creditor, to secure the 
payment of his own obligation, rep- 
resented by an independent instru- 
ment."—International Trust Co. v. 
Union Cattle Co., 31 P. 408, 3 Wyo. 
803, 804, 19 L.R.A. 640, quoting Cole- 
brooke Collateral Securities. 

76. Colo.—Butler v. Rockwell, 23 P. 
462, 14 Colo. 125, 136. 

Similar definitiou 

“Any property or right of action; 
as a bili of sale or stock certificate 
which is given to secure the per¬ 
formance of a contract or discharge 
of an obligation and as additional 
to the obligation of that contract, 
and which, upon the performance of 
the latter, is to be surrendered or 
discharged.“—Cattlemen’s Trust Co. 

V. Swearingen, Tex.Civ,App., 200 S. 

W. 596, 599, quoting Corpus Juris. 

For paymeiit of mouey 

“Collateral security” is a security 
for “the payment of money besides 
the Principal security.” 

Colo.—Butler v. Rockwell, 23 P. 4.62, 
14 Colo. 125, 136. 

Kan.—Schnitzler v. Wichita Fourth 
Nat. Bank, 42 P. 496, 500, 1 Kan. 
App. 674. 

For performance of covenants 
Collaleral security is a “security 
for the performance of covenants 
. . , besides the principal secur¬ 

ity.” — ^Butler V. Rockwell, 23 P. 462, 
14 Colo. 125, 136. 

77. U.S.—Jones v. Third Nat. Bank 
of Sedalia, C.C.A.Mo., 13 F.2d 86, 
87. 

11 C.J. p 961 note 40. 

Similar defiuitious 

(1) “Any security in addition to 
the original obligations.”—Thomp- 


son V. Sav., etc., Co., 83 A. 284, 285, 
234 Pa. 452. 

(2) “One side by side with or in 
addition to the first or in addition 
to the debtor’s own obligation.”— 
Chambersburg Ins. Co. v. Smith, 11 
Pa. 120, 127. 

(3) “The term implies ... an 
obligation which furnishes a secur¬ 
ity in addition to the responsibility 
of the debtor.”—^Union Nat. Bank of 
Johnstown, Pa., v. Peopl6's Savings 
& Trust Co., of Pittsburgh, Pa., C.C. 
A.Pa., 28 F.2d 326, 328. 

78. U.S. — Union Nat. Bank of 
Johnstown, Pa., v. People’s Sav¬ 
ings & Trust Co., of Pittsburgh, 
Pa., C.C.A.Pa., 28 P.2d 326, 328— 
Jones V. Third Nat. Bank of Se¬ 
dalia, C.C.A.Mo., 13 P.2d 86, 87. 

Tex. — Cattlemen’s Trust Co. v. 
Swearingen, Civ.App., 200 S.W. 
596, 599, quoting Corpus Juris. 

11 C.J. p 961 note 41. 

Mortgage aud mechauic’s lien on 
same property 

It seems that the laking of a 
mortgage from the debtor on the 
same identical property covered by 
the mechanic’s lien, and for the 
same debt, cannot be deemed collat¬ 
eral security on the same contract. 
—Gilcrest v, Gottschalk, 39 lowa 
311, 313. 

79. Tex. — Central Nat. Bank v. 
Latham & Co., Civ.App., 22 S.W.2d 
765, 767. 

Wash.—Hodge v. Truax, 51 P.2d 367, 
359, 184 Wash. 360, 103 A.L.R. 420. 
11 C.J. p 962 note 43. 

80. Fla.—Travers v. Stevens, 145 
So. 851, 854, 108 Fla. 11—Pepper v. 
Beville, 129 So. 334, 337, 100 Fla. 
97. 

Ohio.—Schmidt v. Hicks, 162 N.E. 
762, 764, 28 Ohio App. 413. 

As pledge 

(1) “Collateral security means a 
pledge of incorporeal property as- 
signed or transferred and delivered 
by a debtor, or some one for^ him, to 
a creditor as security for the pay¬ 
ment of a debt or the fulfillment of 
an obligation.”—^A. H. Averill Ma- 
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corporeal chattels.^l 

The phrase has no technical significance distinet 
froin the meaning of the term “collateral” where the 
latter is used in the sense of an additional obliga- 

tion or seeurity.^2 

Collchteral undertaking, A contract based upon a 
preexisting debt, or other liability, and inclnding 
a promise to pay, made by a third person having 
immediate respect to and founded upon such debt 
or liability, without any new consideration moving 
to him;^^ a contract of ordinary guaranty or sure- 
tyship.s^ 

OthcT phrases:. Additional collateral security/^^5 
^^any matter collateral to the issue,”86 <^eollateral ac- 
tions or proeeedings/’^? “collateral agreement,”^^ 
^^collateral attacksee the C.J.S. title Judgments §§ 
401-435, also 34 C.J. p 511 note 46-^567 note 71, 
“collateral attack on a judicial.proceeding,”89 «col¬ 
lateral attendant facts,”90 “collateral condition,’' 


see Condition in 15 C.J^., ^'collateral consanguini- 
ty,”^i “collateral consequence,”®^ “collateral con¬ 
sideration,3 “collateral descent," see the C.J.S. 
title Descent and Distribution § 1, also 18 C.J. p 
803 note 44, “collateral estoppel,” see the C.J.S. title 
Estoppel § 1, also 11 C.J. p 959 note 17, “collateral 
faets,”^^ “collateral fraud,”^^ “collateral heirs,” see 
the C.J.S. title Descent and Distribution §§ 38-42, 
also 18 C.J. p 835 note 12-p 837 note 59, “collateral 
inheritance tax,” see the C.J.S. title Taxation § 
1111, also 61 C.J. p 1590 note 11 [c], “collateral is- 
sues,”9^ “collateral kinsmen,”^'^ “collateral limita- 
tion,” see the C.J.S. title Estates § 120, also 21 C.J. 
p 1024 note 10, “collateral loans,”^^ “collateral neg- 
ligenee,”99 “collateral or additional security,”! “col¬ 
lateral or naked powers,” see the C.J.S. title Powers 
§ 7, also 49 C.J. p 1252 note 62, “collateral power of 
appointment,”2 “collateral proceeding,”^ “collateral 
promise,”^ “collateral promise . . . to pay the debt 


chinery Co. v. Bain, 148 P. 334, 335, 
50 Mont. 512. 

(2) “The transaction by which 
collateral seciirity is delivered by 
the debtor and accepted by the cred¬ 
itor constitutes a pledg-e.”—Smith v. 
Blancas, Tex.Civ.App,, 87 S.W.2d 781, 
784, quotingr Corpus Juris. 

Chose iu actiou 

The term is most commonly ap- 
plied where the additional security 
is a chose in action. 

U.S.—Mitchell v. Roberts, C.C.Ark., 
17 P. 776, 5 MeCrary 425. 

Tex.—Central Nat. Bank v. Latham 
& Co., Civ.App., 22 S.W.2d 765, 767. 
Wash.—Hodge v. Truax, 51 P.2d 357, 
184 Wash. 360, 103 A.L.R. 420. 

11 C.J. p 962 note 44. 

Wheji stock certifleates are pledged 
as security for the fulfillment of a 
contract or a pecuniary obligation 
the term collateral security is ap- 
plied to the bailment.—Gibson Coun- 
ty V. Fourth & First Nat. Bank, 96 
S.W.2d 184, 191, 20 Tenn.App. 168. 

81. Ohio.—-Schmidt v. Hicks, 162 N. 

E. 762, 764, 28 Ohio App. 413. 

11 C.J. p 962 note 45 [a]. 

88. Mont.—A. H. Averill Mach. Co. 
V. Bain, 148 P. 334, 50 Mont. 512, 
514. 

83. 111.—Robinson v. Holmes, 82 111. 

App. 307, 308. 

11 C.J. p 962 note 46 [a]. 

To pay debt of auother 
If the party to whom a considej^a- 
tion moves becomes personally liable 
for the payment of the debt, the 
promise of any other person to pay 
it, although the promise be made at 
the same time, and upon the same 
consideration, is a “collateral under¬ 
taking” to pay the debt of another. 
—^Allen V. Smith & Brand, 133 So. 
699, 601, 160 Miss. 303. 


84. Ala.—Smith-Shultz-Hodo Realty 
Co. V. Henley-Spurgeon Realty Co., 
140 So. 443, 444, 224 Ala. 331. 

85. N.H.—Barbin v. Moore, 169 A. 
409, 85 N.H. 362. 

86. Ark-—Terrell v. State, 2 S.W.2d 
87, 88, 176 Ark. 1206. 

87. Mo.—State ex rei. City of St. 
Louis V. Public Service Commis- 
sion of Missouri, 47 S.W.2d 102, 
105, 329 Mo. 918. 

88. Neb.—State v. Bunbar State, 
Bank, 228 N.W. 868, 869, 119 Neb. 
335, 

89. Fbrase defiued 

“A collateral attack on a judicial 
proceeding is an attempt to avoid, 
defeat or evade it, or to deny its 
force and efCect in some manner not 
provided by law.”—In re Armstrong's 
Bstate, Or., 82 P.2d 880, 884, quot- 
ing Vanfleet Collateral Attack § 2 
p 5. 

90. Ga.—Blanchard v. State, 69 S.E. 
313, 8 Ga.App. 419, 420. 

“Immaterial matters” dlstluguished 
While the phrases “immaterial 
matters” and “collateral attendant 
facts" are primarlly not absolutely 
synonymous, as collateral attendant 
facts may be material, it has been 
held that the phrase “collateral at¬ 
tendant facts,” being placed in an- 
tithesis to the phrase “material 
facts,” in an instruction did, by 
every rule of construction, become 
for the nonce equivalent in meaning 
to the phrase “immaterial facts.”— 
Blanchard v. State, 69 S.E. 313, 8 Ga. 
App. 419, 420. 

91. Tex.—Tyler Tap R. Co. v. Over- 
ton, 1 Tex.A.Civ.Cas. §§ 533, 534. 

I 11 C.J. p 959 note 14. 

I “Dbiueal consauguiuity” distinguisbied 
! La,—State v. De Hart, 33 So. 606, 109 
i La. 570. 


92. A term which has been employ- 
ed as synonymous with “consequen- 
tial injury” and has been deflned to 
be an injury occasioned by an act, 
but arising after the act has been 
completed.—Jordan v. Wyatt, 4 
Gratt. 151, 155, 46 Va. 151, 155, 47 
Am.D. 720. 

«lumiediate injury” compared 
Va.—Jordan v. Wyatt, 4 Gratt. 151, 

• 165, 45 Va. 151, 155. 

9a Md.—Chicora Pertilizer Co. v. 
Dunan, 46 A. 347, 350, 91 Md. 144, 
50 L.R.A. 401. 

94. Ga.—Summerour v. Pelker, 29 
S.E. 448, 102 Ga. 254, 257. 

N.H.—^Pulsifer v. Walker, 159 A. 426, 
429, 85 N.H. 434. 

95. Ariz.—Dockery v. Central Ari- 
zona Light & Power Co,, 45 P,2d 
656, 663, 45 Ariz, 434. 

96b Vt.—State v. Lapan, 141 A. 686, 
691, 101 Vt. 124. 

97. Md.—Suman v. Harvey, 79 A. 
197, 114 Md. 241, 260. 

11 C.J. p 960 note 26. 

98. U.S.—^In re Gotham Can Co., C. 
C.A.N.T., 48 F.2d 540, 542. 

* 

99. Equivalent of “casual negli- 
gence” see Casual ante p 29 note 31. 

1 . U.S.—^Union Nat. Bank of Johns- 
town, Pa. V. People's Savings & 
Trust Co. of Pittsburgh, Pa., C.C.A. 
Pa., 28 F.2d 326, 328. 

2. Pa.—^In re McKallip’s Bstate, 188 
A. 343, 345, 324 Pa. 438, 108 A.L. 
R. 1095. 

3. Wash.—^Peyton v. Peyton, 68 P. 
757, 28 Wash. 278, 309. 

11 C.J. p 960 note 32. 

4. Ky.—^Miller v. Davis, 182 S.W. 
839, 840, 168 Ky. 661. 

Me.—^Pairbanks v. Barker, 97 A. 3, 
5, 115 Me. 11. 
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of a ttiird person,”® ^^collateral promissory note/^® 
^^collateral relations,”'^ “collateral to a continued 
liability of the original debtor,”^ ^^collateral to tbe 
main issue/’^ ^^collateral undertaking in the nature 
of a guaranty,”io ‘^eollateral warranty,” see the C. 
J.S. title Deseent and Distribution § 126, also 18 
C.J. p 951 notes 51-57, ^^extrinsic or collateral 
fraud,”^^ ^^immaterial or collateral matter,”i2 <^nia- 
terial and not collateral,”^^matter collateral to 
the questions which are submitted to the court,”!^ 
and ^^original undertaking and not collateraL”^^ 

GOLLATEBiALES ET SOCII. Law Latin, assist- 
ants and associates [of the ehancellor]; the tities 
of masters in chancery who were so called because 
they sat by his side at a certain table in Westmin- 
ster Hali and elsewhere.^® 

COLLATIO. Latin, a bringing together, colleeting, 
or contribution, as of money; a throwing into one 
fund or mass; in juridical Latin, a technical term 
meaning the putting together of the possessions of 
several in order to divide them equally among them- 
selves; in English law, a comparison of two things 
by putting them together.!*^ 

Collatio beneficii. In English eeclesiastical law, 
the conferring or bestowing of a benefice by the 
bishop where he has himself the advowson or right 
of patronage, and which single act of collation af- 
■fects all that is done in common cases by the acts 
of presentation and institution.^^ 

Collatio bonorum. As the civil law doctrine of 
^^collation” requiring one of several heirs to restore 
to the inheritance, before sharing in the distribu¬ 
tion, any property which he may have received from 
the decedent, hence described in Blackstone^s Com- 
mentaries as ^^equalizing the estates or goods,” and 
so analogous to the common-law "hotch pot,” see 
the C.J.S. title Deseent and Distribution § 106, also 
18 C.J. p 927 notes 26-29, also 11 C.J. pp 962-966. 

Collatio signorum. In old English law, a compar¬ 


ison of marks or seals; a mode of testing the gen- 
uineness of a seal, by comparing it with another 
known to be genuine.^^ 

COLLATION. In its primary sense, the word has 
been defined by the Century Dictionary as meaning 
the act of collating, or bringing together and com¬ 
paring. In derived senses, ^^collation” has been de¬ 
fined as a devout work;^® and also as a luncheon, 
and it has been said that in this latter sense, the 
word may have perhaps a local meaning approxi- 
mately synonymous with “house of public enter- 
tainment,” but that such meaning cannot be judicial- 
ly reeognized.21^ 

In eeclesiastical law, the act by which the bishop 
who has the bestowing of a benefice gives it to an 

incumbent.22 

In practice, the comparison of a copy with its 
original to ascertain its correetness; or the report 
of the officer who made the eomparison.23 

In maritime law, as contribution or average, see 
the C.J.S. title Shipping § 224, also 11 C.J. p 966 
note 55. 

In the civil law, the term, or its Latin, Spanish, 
and Italian equivalents, namcly ‘^collatio,” “cola- 
cion,” and ^^collazione,” may be synonymous with the 
common-law ^^hotch-pot,”24 and it has been so used 
in the law of deseent, see the C.J.S. title Deseent 
and Distribution § 106, also 18 C.J. p 927 note 28. 

Collation of seals. This occurs when upon the 
same label one seal is set on the back or reverse 
of the other.25 

Collation to a benefice. In eeclesiastical law, this 
occurs where the bishop and patron are one and the 
same person, in which case the bishop cannot pre- 
sent the clergyman to himself, but does, by the one 
act of collation or conferring the benefice, the whole 
that is done in common cases both by presentation 

and institution.26 


5. U.S.—Charles Broadway Rouss, 
Inc., V. Cooper, CC.A.Fla., 69 F.2d 
671. 673. 

e. Wis.—In re Stone's Will, 248 N. 
W. 446. 450, 211 Wis. 518. 

7. La.—Hite v. Hite, App., 171 So. 
429, 431. 

8. Pa.—Bayard v. Pennsylvania 
Knitting Mills Corporation, 137 A. 
910, 912, 290 Pa. 79. 

9- Mo.—State v. English, 274 S.W. 
470, 474, 308 Mo. 695. 

10. Cal.—Bank of America Nat. 
Trust & Savings Ass'n v. Kelsey, 
44 P.2d 617, 620, 8 Cal.App.2d 346. 

11. Ariz.—^Dockery v. Central Ari- i 


zona Light & Power Co., 45 P.2d 
656. 663, 45 Ariz. 434. 

12. Miss.—Bradford v. State, 146 
So. 635, 636, 166 Miss. 296. 

13. Mo.—State v. Day, 95 S.W.2d 
1183, 1185, 339 Mo. 74. 

14i. Fla.—Haines City v. Certain 
Lands Upon Which Taxes and Spe- 
cial Assessments are Delinquent, 
178 So. 143, 146. 

15. Ga.—Bank of Omega v. Wingo, 
Bllett & Crump Shoe Co., 91 S.E. 
251, 19 Ga.App. 177. 

Tex.—^Kinney v. Pearce, Civ.App., 66 
S.W.2d 502, 503. 

IG. Adams Gloss., citing 2 Reeves 
Hist.Eng.L. p 251. 
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17. Adams Gloss. 

18. Adams Gloss., citing 2 Black- 
stone Comm. p 22. 

19. Black L.D. 

20. La.—State v. Denoist, 40 So. 365, 
115 La. 949, 950. 

21. La.—State v. Denoist, supra. 

22. Black L.D., citing 2 Blackstone 
Comm. p 22. 

23. Black L.D. 

24. U.S.—The Henry Bwbank, C.C. 
Mass., 11 F.Cas.No.6,376, 1 Sumn. 
400, 421. 

11 C.J. p 966 note 54. 

25. Black L.D. 

2G. Black L.D. 



14 C. J. S. COLLATIONE E ACTA UNI POST MORTEM ALTERIUS—COLLECT 


COLLATIONE FACTA UNI POST MORTEM AL¬ 
TERIUS. A writ directed to justices of the com- 
mon pleas, commanding them to issue their writ to 
the bishop, for the adinission of a clerk in the place 
of aiiother presentcd by the erown, where there 
had bcen a demiso of the erown during a suit.^*^ 

COLLATIONE HEREMITAGIL A writ whereby 
the king coiiferred the keeping of an hermitage up- 
on a clcrk.2S 

COLLECT» Gcnerally defined as ineaning to as- 
semble or gather;^^ to bring scattered things (as- 
sets, aceounts, articlcs of property) into one mass or 
fund, or to gather together;^^ and more specifical- 
ly as meaning to reduce to possession;^! to de- 
maiid or obtaiii payment of an aceount or other in- 
debtedness;^2 to do that which may lawfully be 
done by the holder of the obligation to secure its 
payment or liquidation after its maturity.33 When 
employed with reference to the colleetion of mon- 
ey, it often means more than the mere aet of receiv- 
ing the moncy, and includes the means by which 
the payment is enforced.34 The power to collect 
carries with it the authority to use force in the 


manner pointed out by law to obtain judgnient’35 
and implies and includes the right, and ordinarily 
the duty, to employ ali the usual, ordinary, and nec- 
essary means to accomplish a colleetion,3 6 
the employment of counsel and the institution of le- 
gal proceedings for colleetion,37 although there is 
authority to the contrary;38 and, under some cir- 
cumstances at least, the power to sell may likewise 
be implied in the right to collect.^ ^ 

'^Collect’* has been held synonymous with 
^'raise,”^® and sometimes synonymous with ^^levy^^^i 
and sometimes distinguished therefrom;42 
been also contrasted with ^^commencement of a le- 
gal process.”43 The particular meaning of the term 
‘‘collect” is determined by the sense in which it is 
used.^^ 

Phrases: “Allowed to collect,”'^5 “collect a fine ”46 
“collect . . . and pay over,”4 7 “collect and re- 
, mit,”43 “collect by a dif erent method,”49 “collect on 
delivery,”.see C.J.S. tities Carriers § 186, and Ship- 
ping § 116, also 58 C.J. p 371 notes 17, 18, ‘^collect 
receive and apply to . . . own use,”50 “collect tax¬ 
es,”51 “forthwith collect,”52 “levy and collect,”53 


27. Black L,D. 

28. Black L.D, 

29. lowa.—Purdy v. Independence, 
39 N.W. 641, 643, 75 lowa 356. 

K.M.—Hubbell v. Bernalillo County, 
86 P. 430. 431, 13 N.M. 546. 

11 C.J. p 966 note 61. 

30. Black L.D. 

31. Kan.—Ekblad v. Hanson, 117 P. i 
1028, 1030. 85 Kan. 541. 

32. N.Y.—I.sler v. National Park 
Bank of New York, 147 N.E. 66, 68, 
239 N.Y. 462, quoting Webster D. 

33. lowa.—Shenandoah Nat. Bank 
V. Marsh, 56 N.W. 458, 459, 89 lowa 
273, 48 Am.S.R. 381. 

34. lowa.—Purdy v. Independence, 
39 N.W. 641, 643, 75 lowa 356. 

11 C.J. p 966 notes 67, 68. 

Scope of authority to collect 

“Authority to collect is broader 

and more comprehensive than au¬ 
thority to receive payment."—Ryan 

V. Tudor, 2 P. 797, 798, 31 Kan. 366. 

35. Ky.—Krieffer v. Title Insurance 
& Trust Co., 83 S.W.2d 850, 864, 
260 Ky. 1. 

11 C.J. p 967 note 69. 

30. lowa,—Mcinerny v. Reed, 23 
lowa 410, 414. 

Ky.—Krieger v. Title Insurance & 
Trust Co., 83 S.W.2d 850, 854, 260 
Ky. 1. 

11 C.J. p 967 notes 71, 72. 


37. Ky.—Krieger v. Title Insurance 
& Trust Co., supra. 

11 C.J. p 967 note 74. 

38. Cal.—-People v. Reis, 18 P. 309, 
313, 76 Cal, 269. 

39. Mass.—Going v. Emery, 16 Pick. 
107, 112, 26 Am.D. 645. 

11 C.J. p 967 note 73. 

40. Mass.—Bates Collegre v. Bates, 
135 Mass. 487, 488. 

N.Y.—Town of Amherst v. Erie 
County, 258 N.Y.S. 76, 79, 236 App. 
Div. 58, citing Webster D. 

41. Del.—Rhoads v. Given, 10 Del. 
183, 186. 

Mo.—^Valle v. Fargo, 1 Mo.App. 344, 
347. 

42. Colo.—^Parsons v. People, 76 P. 
666, 669, 32 Colo, 221. 

43. “The Word collect of itself is 
not synonymous with a commence- 
ment of a legal process."—Thompson 
V. Hazen, 26 Me. 104, 108. 

44. lowa.—Purdy v. Independence, 
39 N.W. 641, 643, 75 lowa 356, 360. 

45. Me.—Thompson v. Hazen, 25 Me. 
104, 108, 

40. “In legal sense, the term ‘to col¬ 
lect a fine’ includes ali the acts hy 
which the penalty is imposed and en- 
forced."—Pottawattamie County v. 
Carroll County, 25 N.W. 703, 67 lowa 
456, 457. 

47. Mass.—Going v. Emery, 16 Pick. 
107, 112, 26 Am,D. 645. 
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48. Xmplies ageucy . 

“ ‘Colleetion and credit’ and ‘col¬ 
lect and remit’, whatever other dif- 
ference in meaning in the two phra<^ 
es there may be, both convey the 
idea that the party giving is the 
owner and the one receiving is the 
agent."—First State Bank v Tavi^r 
39 S.W.2d 519, 520, 183 Ark.’967. 


“Colleetion and credit’» distangiiishad 
Ark.—First State Bank v. Tav^r^e 
S.W.2d 519, 520, 183 Ark 967 


51. Meaning 

“The words ‘collect taxes/ as naed 
in the statute, mean to obtain pay- 
ment of the same from the tax^y- 
ers.”—Taylor v. Kearney County 5S 
N.W. 211, 213. 35 Neh. 38lJl?, % , 
p 967 note 87. “ 

5&^‘‘Kerely assemhli» «stiaguigu. 

Ky,— Krieger v. Title Insurance A 
T^st Co., 83 S.W.2d 850. ^5^2,0 


“Bednced to possesslon’» distingulsh 


Insurance & 

Trust Co., supra. 


53. lowa.—Mcinerny y, 
lowa 410, 413, 414. 


Reed, 23 
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^^shall not be entitled to collect from both/^54 and 

"to collect.”55 

Phrases in which “collected” has been used: ‘‘Ac- 
tnally collected/’ see Actually 1 C.J.S. p 1445 note 
69, “all smns of money collected,” see AU 3 C.J.S. p 
876 note 70, “amount collected,” see Amount 3 C.J.S. 
p 1057 note 94, “by whom snch tax . . . was col¬ 
lected,“cause to be collected,” see Cause ante p 
52 note 69, “collected and received,”^? ^^collected 
from a tax levied for one purpose,”^^ “collected 
from policies subsequently canceled and from rein- 
surance,”^^ “collected in the regular way,”®^ “eol- 
leeted or collectible,”^^ “earned and eolleeted,”®^ 
‘^fines and costs collected in the police court,”®^ 
“fines and penalties . . . ‘collected,’ “fines are 
‘collected,’ “moneys eolleeted,”^® “moneys eol- 
leeted by him,”®7 «out of the first money collected 
by him,”®® “paid or collected,”®^ “snms collected,”'^ 
and “when collected also “collected forfei- 
ture,”'^2 and “collected fnnd balance.”'^^ 

Phrases in which “collecting” has been used: 
“Duty of collecting taxes,and “failure or delay 
in collecting or remitting;”'^^ also adjectively, “col¬ 


lecting ahd/or adjusting agencies or companies,”76 
“collecting bank,” see the C.J.S. title Banks and 
Banking §§ 216-218, “collecting officer,”77 and “col¬ 
lecting vesseL”'^8 

COLLECTABLE or COLLECTIBLE. Defined in 
the Century Dictionary as capable of being collect¬ 
ed; and held synonymous with “demandable.”'^^ 

Phrases: “Collected or collectible,” see Collect 
supra note 61, “collectible assets,”^<^ and “good and 
colieetible.”Si 

COLLECTION. 

As a Notin 

Defined in a general sense by the Century Dic- 
tionary as the act or practice of collecting or of 
gathering together; also an assemblage or gather- 
ing of objects; and, in a specific application, by the 
Standard Dictionary as the act or process of re- 
ceiving or enforcing payment due, as for taxes or 
personal debts, also the amount of such a payment. 
When applied to the hquidation of a debt, it has 
been held that the word implies necessarily the pay¬ 
ment of money,82 not necessarily, a full dis- 


54. Implies money payment 

"‘The language of the statute is 
that the employee may not ‘collect’ 
ffom hoth employer and third person 
who' is at fault. It would be inapt 
to refer to the temporary medical 
attention as having been. ‘collected' 
by the injured employee. The word 
‘collect’ in the context implies the 
act of payment and reception of 
money.”—Oity of Nashville v. Lat- 
ham, 28 S.W.2d 46, 47, 160 Tenn. 581. 

As to g^ronnds of liahillty . 

“ ‘Collect’ , . . is a term not 

usually employed in statutes creat- 
ing legal liability, and . . . ‘im- 

ports an act of payment without 
reference to the legal grounds on 
which payment may be demanded.’ ” 
—^Walters v. Eagle Indemnity Co., 
61 S.W.2d 666, 667, 166 Tenn. 383, 88 
A.L,R. 654. 

56. **Por collection” ectnivalent 
lowa.—Shenandoah Nat. Bank v. 

Marsh, 56 N.W. 458, 459. 89 lowa 
273, 276, 48 Am.S.R. 381. 

55. U.S.—U. S. V. Reeves Bros. Co., 
C.C.A.Ohio, .83 .F.2d 121, 122. 

57. N.Y.—Adams v. Bristol, 111 N. 
Y.S. 231, 234, 126 App.Div. 660. 

68L Ark.—CoHins v. Humphrey, 27 S. 

W.2d 102, 105, 181 Ark. 609. 
“Arising from a tax levied for one 
purpose” sometimes equivalent see 
Arise 6 C.J.S. p 337 note 52. 

'^Becelved from a taz levied for one 
* purpose” sometimes equivalent 
Ark.—Collins v. Humphrey, 27 S.W. 
2d 102, 105, 181 Ark. 609. 


53. N.Y.—People v. Miller, 70 N.B. 
10, 177 N.Y. 515, 521, 522. 

60. “Issned in the regular 'way” 
equivalent 

N.J.—Sperry & Hutchinson Co. v. 
Hertzberg, 60 A. 368, 370, 69 N.J. 
Bq. 264. 

61. N.Y.—Pellerman v. Goldberg, 58 
N.Y.S. 1113, 1114, 28 Misc. 235. 

62. Cal.—Scudder v. Perce, 114 P. 
• 671, 672, 159 Cal. 429. 

63. Pines worked ont not included 
“It is the contention of the appel¬ 
lant that flnes and costs collected in 
the police court mean all fines and 
costs, whether paid in cash or work¬ 
ed out on the streets or public works 
of the City. With this contention we 
cannot agree. The word ‘collected,’ 
as used in the statute, means recov- 
ered into the City treasury in mon¬ 
ey.”—Board of Trustees of Carnegie 
Public Library v. City of Paducah, 
7 S.W.2d 8-58, 225 Ky. 224. 

64. 111.—Galpin v. Chicago, 109 N. 
E. 713, 721, 269 111. 27. 

65. Ky.—Power v. Fleming County, 
35 S.W. 541, 99 Ky. 200, 201, 18 Ky. 
L. 61. 

66. “aioneys raised” equivalent 
N.Y.—Town of Amherst v. Erie 

County, 258 N.Y.S. 76, 78, 236 App. 
Div. 58. 

67. N.Y.—Ireland v. Corse, 67 N.Y. 
343, 344, 345. 

60. Ala.—Crow v. Board of School 
Com’rs of Mobile County, 162 So. 
26, 28, 228 Ala. 107. 

69. Ark.—^Floyd v. State, 32 Ark. 

200 , 202 . 


70. Mo.—State v. Smith, 13 Mo.App. 
421, 423. 

71. Mo.—Grand River Drainage 
Dist. of Cass and Bates Counties 
V. Reid, 111 S.W.2d 151, 153. 

72. Cal.—Leach v. Dinsmore, Super., 
65 P.2d 1364, 1367. 

73. U.S.—Scully V. Pacific States 
Savings & Loan Co., C.C.A.Cal., 88 
F.2d 384, 387.. 

74. “Duty of receiving taxes” dis- 
tinguished 

Pa.—Stewart v. Hadley, 193 A. 41, 44, 
327 Pa. 66. 

75. N.Y.—Isler v. National Park 
Bank of New York, 147 N.B. 66, 68, 
239 N.Y. 462. 

70. Tenn.—Tennessee Credit Clear- 
ing Co. V. Lindsey, 35 S.W.2d 393, 
394, 162 Tenn. 149. 

77. N.J.—Boroiigh of Park Ridge v. 
Bellavigna, 179 A. 312, 313, 13 N. 
J.Misc. 631. 

11 C.J. p 967 note 84. . 

78. U.S.—Louis Schopper & Foreign 
Paper Mills v. Starr Brass Mfg. 
Co., D.C.Mass., 34 P.2d 664, 665. 

79. Pa.—McDoal v. Yeomans, 8 
Watts 361, 362. 

80. Va.—^Ames v. American Nat. 
Bank of Portsmouth, 176 S.E. 204, 
218, 163 Va. 1. 

81. Conn.—Lemmon v. Strong, 13 A. 
140, 141, 55 Conn. 443. 

28 C.J. p 717 note 59. 

82. Miss.—Davis v. Cochran, 24 So. 
168, 169, 906, 907, 76 Miss. 439. 
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charge of the debtor^s liability, although the word 
may imply a full discharge under certain condi- 
tions.^^ ^^Collection” has been held equivalent to 

'^receiving money”84 ^nd ‘'recovery,”S5 and has been 
distinguished from ''levying,”86 and ''payment” see 
the C.J.S. title Payment § 2, also 48 C.J. p 588 note 
47. 

Collection of accounts. It has been said that it is 
a matter of eommon knowledge that the collection 
of accounts is a part, and a vital part, of any mer- 
chandising business in which credit is extended.87 

Collection of illegal fees. Collection by public 
official of fees in excess of those fixed by law for 

certain Services. ^ 8 

Other phrases: ^^Attorney^s receipt ^for collec¬ 
tion/ ” see the C.J.S. title Attorney and Client § 144 
note 87, “collection of ali fines, forfeitures and pen- 
alties,”S9 '^collection of antiquities,”90 “collection of 


people,”9i ''collection of taxes,” see the C.J.S. title 
Taxation § 640, also 61 C.J. p 1010 note 23-p 1012 
note 46, “collection of the note,”^^ “deposits for 
collection,” see the C.J.S. title Banks and Banking 
§ 280, “expense of collection,”^^ collection,”^ ^ 

“for collection and credit,”^® “for collection and 
credit for deposit,” see the C.J.S. title Banks and 
Banking § 222 note 63, “for collection and pay- 
ment,”^8 "for collection and remittance,”^'^ “for 
collection and return,”98 "for collection for account 
of” and “for collection to the credit of” see the C.J. 
S. title Banks and Banking § 222 notes 64, 65, 
“guarantee the collection,” see the C.J.S. title Guar- 
anty § 61, also 28 C.J. p 969 note 23-p 970 note 31, 
“indorsement ^for collection,’” see the C.J.S. title 
Bilis and Notes § 214 c (4), “restraining the collec¬ 
tion of money,”®^ “revenues in process of immedi¬ 
ate collection,”^ “taxes ... in immediate process 
of collection,”2 “to provide for collection of special 
taxes imposed by law,”8 and “with collection;”^ 


83. S.D.—Koch v. Lunschen, 123 N. 
W. 692. 693. 24 S.D. 227. 

84. lowa.—Purdy v. City of Inde- 
pendence, 39 N.W. 641, 643, 75 lowa 
356. 

85. Neb.—Durland v. Durland, 87 N. 
W. 1048. 1049, 62 Neb. 813. 

86. Ga.—Dunn v. Harris, 86 S.E. 
556. 559, 144 Ga. 157. 

Wash.—Denny v. Woo.ster, 27 P.2d 
328. 329. 175 Wash, 272. 

87. U.S.—Ocean Accident & Guar- 
anty Corporation v. Rubin. C.C.A. 
Cal., 73 F.2d 157, 168, 96 A.L.R. 412. 

88. Utah.—Parker v. Morgan, 160 P. 
764, 765. 48 Utah 405, 

89. 111.—People V. Christerson, 59 
111. 157, 158. 

90. U.S.—Davis v. U. S.. N.Y., 77, 
F. 172. 173, 23 C.C.A, 113. 

11 C.J. p 968 note 98 [a]. 

See also C.J.S. title Cu.stoms Duties 
§ 55. and 17 C.J. p 596 notes 19- 
22 . 

91. Ohio.—Zmunt v. Lexa, 175 N.E. 
458, 459. 37 Ohio App. 479. 

92. FaTment and not reuewal 

(1) “A collection of the note is a 
taking of payment thereof in money 
or in money’s worth.”—^Davis v. 
Cochran, 24 So. 906, 907, 76 Miss. 439. 

(2) “The taking of a new note, 
payable at a future day, was not a 
collection of the note, in faet, or 
otherwise. The striet, plain meaning 
of ‘collection’ would be satisfied only 
by a money payment.”—^Davis v. 
Cochran, 24 So. 168, 169, 76 Miss. 
439. 

93. Cost of snlt Includad 

Ark.—State v. Desha County, 99 S. 
W. 1108, 1109, 82 Ark. 360. 

94. U.S. —Commercial National Bank 


V. Armstrong, Ohio, 13 S.Ct. 533, 
534, 148 U.S. 50, 37 L.Ed. 363. 

lowa.—Shenandoah National Bank v. 
Marsh, 56 N.W. 458, 459, 89 lowa 
273, 48 Am.S.R. 381. 

11 C.J. p 968 note 6, 26 C.J. p 792 
note 95. 

As applied to banks see Banks and 
Banking § 222 notes 59, 66. 

95. N.Y,—Bank of America v. Way- 
dell, 92 N.Y.S. 666, 668, 103 App. 
Div. 25. 

Tex,—United States Nat. Bank of 
Galveston v. Azar, Civ.App., 102 S. 

W. 2d 242, 243. 

Implies agency 

“ ‘Collection and credit’ and ‘col- 
lect and remit,’ whatever other dif- 
ference in meaning in the two phras¬ 
es there may be, both convey the 
idea that the party giving is the 
owner and the one receiving is the 
agent.”—First State Bank v. Taylor, 
39 S.W.2d 519, 520, 183 Ark. 967. 

Agency not ixnplled 
In distinguishing the phrases “col¬ 
lection and credit” and “collection 
and remittance,” the court said: 
“Language employed to create *the 
relationship . . . was for collec¬ 

tion and credit. That authorization 
and the acceptance thereof did not 
create the relation of Principal and 
subagent between appellee and ap¬ 
pellant; but, rather, it conferred up- 
on appellant a provisional ownership 
of the check.”—Thompson v. Cedar 
Rapids National Bank, 223 N.W. 617, 
519, 207 lowa 786. 

"For collection and remittance” dis- 
tlngnislied 

lowa.—Thompson v. Cedar Rapids 
National Bank, supra. 

As. applied to banks see Banks and 
Banking § 222 note 62. 
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96 . U.S.—Ludington Lumber Co. v. 
Metropolitan Nat. Bank of Minne- 
apolis, C.C.A.Mich., 55 F.2d 169, 
170. 

Ohio.—Fulton V. Schuky. 191 N.E. 3, 

4, 128 Ohio St. 147—Union Trust 
Co. of Dayton v. Simpson, 191 N. 
E. 4, 128 Ohio St 154—Union Trust 
Co. of Dayton, v. Republic Asphalt 
Paving Co., 191 N.B. 4, 6, 128 Ohio 
St. 153—Fulton v. B. R. Baker- 
Toledo Co., 190 N.E. 459, 462, 128 
Ohio St. 226, 93 A.L.R. 933—Fulton 

V. B. R. Baker-Toledo Co., 182 N.E. 
513, 515, 125 Ohio St 518. 

97. lowa.— Thompson v. Cedar Rap¬ 
ids Nat Bank, 223 N.W. 517, 519, 
207 lowa 786. 

La.—In re Hibernia Bank & Trust 
Co., 169 So. 464, 472, 185 La. 448. 
As applied to banks see Banks and 
Banking § 222 note 60. 

;98- Tex.—United States Nat. Bank 
of Galveston v. Azar, Civ.App., 102 

5. W.2d 242, 243. 

As applied to banks see Banks and 
Banking § 222 note 61. 

99. Tex.—Hicks v. Murphy. Civ. 
App., 161 S.W. 845, 847. 

1. Wis.—Rice v. Milwaukee, 76 N. 

W. 341, 342, 100 Wis. 516. 

2. Wis.—B 9 ,lch v. Beach, 95 N.W. 

’ 132, i34, 119 Wis. 77. 

3 . Ua.—^Brown v. State, 73 Ga. 88, 
39. 

4. .Collection charges included 
“The contract in this case, reading 

‘with collection,’ should be interpret- 
ed to mean, with a charge for col¬ 
lection, that is to say, a reasonable 
and customary charge for the nature 
of the collection which may be neces- 
sary.”—^Buck v. Harris, 102 S.W. 640, 
125 Mo.App. 365, 368. 
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also penalties and collectioris,”5 and “on col¬ 

lectioris made by him.”® 

As an Adjective 

CollecHon agency. A concern whose bnsiness it 
is to collect ali kinds of claims, as well as notes, 
drafts, and other negotiable instruments, on behalf 
of others, and to render an account of the same.*^ 

Duties and liabilities of a collection agency or an 
agent to collect see Agency § 161 c. 

Other phrases: “Collection district,”^ “collection 
item,^^s and “collection suit.”i® 

COLLECTIVE. Defined by Webster as character- 
istie of, or relating to, a group of individuals, as the 
social or collective interests of mankind. 

Collective labor agreemenf, A term nsed to de¬ 
scribe a bargaining agreement as to wages and con- 
ditions of work, entered into by groups of ena- 
ployees, usnally organized into a brotherhood or 
Union, on one side, and groups of employers, or eor- 
porations, such as railroad companies, on the other 
side.l^ 

Other phrases: “Collective bargaining,” see Bar- 
gain 9 C.J.S. p 1542 note 56, and “collective nat- 
uralization,” see Aliens § 135 note 82. 

COLLECTOE. Defined generally in the Century 
Dictionary as one who collects or gathers; and spe- 
cifically as an official who collects or receives tax¬ 
es, duties, or other public revenues-,^^ one appoint- 
ed to receive taxes or other impositions: as, collec¬ 
tor of taxes, collector of military fines, etc.; also a 
person appointed by a private person to collect the 
credits due him.l3 applied to the collection of 


money owed, it has been held that the term does not 
include a person collecting his own accounts,!^ and 
that, in a particular connection, it is restricted to 
that class of persons or collectors -who, as a pro- 
fession, for fee or percentage, collect generally for 
the public also it has been held that the term 
“collector” necessarily ‘implies looking after delin¬ 
quent or distressed loans,i® but that, appearing as 
a title after a personas name, it is descriptive mere- 
ly and may be treated as surplusage,!'^ and that 
in order for an official to be a collector, he need not 
possess the power to enforce payment by legal proc- 
ess, but that it is sufficient if he is authorized by 
law to receive the money for and on behalf of the 
public.^ 8 

For particular collectors see inter alia such C.J.S. 
tities as Counties § 109, also 15 C.J. p 481, note 5, 
Customs Duties § 80, also 17 C.J. p 603 note 23~p 
604 note 28, Executors and Administrators §§ 1054, 
1055, also 24 C.J. p 1207 note 62-p 1208 note 71, 
Internal Revenue § 164, also 33 C.J. p 350 notes 36- 
42, Municipal Corporations § 2071, also 44 C.J. p 
1344 note 8-p 1345 note 34, Taxation §§ 645-648, 
also 61 C.J. p 1013 note 59-p 1015 note 2, and Towns 
§ 164, also 63 C.J. p 204 notes 60-65. 

Collector and custodian. It has been said that 
the phrase, as used in a constitutional provision, 
embraces every person who is given the legal power 
to collect, demand, or receive taxes or other public 
dues or moneys, and retain the same in his possefe- 
sion for any time, however short or long.^^ 

Other phrases: “Bookkeeper and collector,”20 
“collector and custodian of public money,”21 ^‘col¬ 
lector of accounts or bili collector,”22 “collector of 
contributions,”22 “collector of garbage,”24 “collec- 


S. Me.—State v. Hanna, 68 A. 1061, 
1062, 99 Me. 224. 

e. lowa.—Purdy v. City of Inde- 
pendence, 39 N.W. 641, 643, 75 lowa 
356. 

7. R.I.—McCarthy v. Hugrhes, 88 A. 
984, 985, 36 R.I. 66, Ann.Cas.l915D 
26. 

a U.S.—The Mazel Tov, C.C.A.R.I., 
56 F.2d 921, 926—The Mazel Tov, 
D.aR.I., 51 F.2d 292, 297. 

9. Mo.—Quaintance v. Moberly, App., 
110 S.W.2d 857. 860. 

10. Vt.—F. S. Puller ^ Co. v. Mor- 
rison, 169 A. 7, 8, 106 Vt. 17—Niles 
V. Rexford, 168 A. 714, 105 Vt. 492. 

11. Neb.—Brisbin v. E. L. Oliver 
Liodge No. 335 of Brotherhood of 
Railway Clerks, 279 N.W. 277, 283 
—Rentschler v. Missouri Pac. R. 
Co., 253 N.W. 694, 696, 126 Neb. 
493, 95 A.L.R. 1. 

Or.—Shelley v. Portland Tug & 
Bargre Co.. 76 P,2d 477, 481. 


12. Neb.—State v. Moores, 73 N.W. 

299, 304, 52 Neb. 770, quoting 

Standard D. 

13. U.S.—Ocean Accident & Guar- 
anty Corporation v. Rubin, C.C.A. 
Cal., 73 F.2d 157, 167, 96 A.L.R. 
412, quotingr Bouvier L.D. 

14.. U.S.—Ocean Accident & Guar- 
anty Corporation v. Rubin, supra. 

1 &. Nonprofessional collectors not 
incladed 

‘If a person engaged in making 
collections for others is a collector, 
by an equally fair interpretation a 
‘clerk,’ a ‘servant,* an ‘employe,* or 
‘keeper of accounts,* so engaged, may 
be collectors; and a collector may be 
a servant, clerk, employe, and keeper 
of accounts.”—State v. Sarlls, 34 N. 
B. 1129, 1130, 136 Ind. ISS." 

16. Okl.—^First Fedqral Savings & 
Loan Assoc. of Elk City v. Rose, 
79 P.2d 796,, 797. 
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17. U.S.—McCaughn v. Union Pav- 
ing Co.. D.C.Pa., 60 P.2d 657, 658. 

18. Neb.—State v. Moores, 73 N.W. 
299, 304, 52 Neb. 770. 

19. Neb.—State v. Moores, 73 N.W. 
299, 304, 52 Neb. 770. 

20. N.J.—Kellogg V. Scott, 44 A. 190, 
192, 58 N.J.Eq. 344. 

21 . Includes clerk of dlstrict court 
Neb.—State v. Moores, 73 N.W. 299, 

304, 52 Neb. 770. 

Includes county treasurer 
Neb.—State ex rei. Good v. Marsh, 
249 N.W. 295, 298, 126 Neb. 125. 

22. U.S.—Ocean Accident & Guar- 
anty Corporation v. Rubin, C.C.A. 
Cal., 73 F.2d 167, 167, 96 A.L.R. 
412. 

23. Eng.—Joyce v. Northumberland 
Miners* Priendly Society, 4 T.UR. 
525. 

24. raxmer gatbexing city garbagei 
at regular intervals from various 
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tor of said township”26 county collector,”26 and 
former collector.”27 

GOLLEG-A. Literally, one who is chosen at the 
sanie*time with another,” henee a partner in office, 
a colleague.28 In the civil law, one invested with 
joint authority; a colleague or an associate.29 

COLLEG-ATAItrCJS. Latin, in the civil law, a co- 
legatee;20 one to whom something is bequeathed by 
will with others, a collegatary or a joint heir.^i 

GOLLEGE. An organized assembly or collection of 
persons, established by law, and empowered to co¬ 
operate for the performance of some special fune- 
tion or for the promotion of some common object. 


which may be edncational, political, eeclesiastical, 
or scientific in its character.22 The term is nsed in 
various senses, as a college of.electors, a college of 
surgeons, or a college of eardinals.22 

As an institntion of learning see the title Col- 
leges and Universities post. 

College of cardinals. The assemblage of the car- 
dinals at Rome.^^ 

Electoral college. In the United States, the body 
of the presidential electors.25 

Other phrases: "AU universities, colleges, acade- 
mies and school houses;”26 and also "for the pur- 
pose of providing them a college education in the 

University of Pennsylvania.”27 


places, and transporting it to his 
farm for use as food for his swine, 
held to be a "collector of garbage."— 
Hochester v. Gutberlett, 133 N.Y.S. 


S41, 

545, 73 Mi.sc. 607. 


25. 

N..T.—G abi er v. Elizabeth, 

42 N.* 

J.Law 79. 80. 


26. 

Ark.—Ex p. McCabe, 33 

Ark. 

396. 398. 


27. 

U.S.—MoCaughn v. Union 

Pav- 

ing Co., D.C.Pa., 60 P.2d 657, 

658. 

28. 

Adams Gloss. 


29. 

Black L.D. 


30. 

Black L.D, 


31. 

Adam.s Gloss., citing Gaius Inst. 


ii § 199. 


32. Black KD. 

33. Pa,—^Academy of Fine Arts v. 
Philadelphia County, 22 Pa. 496, 
498. 

34. Black L.D. 

35. Black L.D. 

36. Pa.—^Academy of Pine Arts v. 
Philadelphia County, 23 Pa. 496, 
498. 

37. Applicable to physical education 
course in TTniversity of Fennsyl- 
vania 

“There is a very wide latitude in 
the term "a college education,’ and 
inasmuch as these boys have pre- 


pared themselves to a point where 
they could matriculate at the Uni¬ 
versity of Pennsylvania in one of the 
courses, and having elected to pur- 
sue a physical education which 
eauips them for a life work, we feel 
that they have qualified under the 
terms of the will to a use of this 
money in pursuance of a further edu¬ 
cation, and we believe that it was 
the intention of the testatrix that 
these boys should have the benefit 
of a course at the University of 
Pennsylvania, which would be of fu¬ 
ture assistance in their life work.”— 
In re Weller’s Estate, 164 A. 140, 142, 
108 Pa.Super. 137. 
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COLLEGES AND UNIVERSITIES 

This Title includes bodies, incorporated or unincorporated, formed for the instruction of students 
in one or more courses of study more advanced than those pursued in the ordinary schools or academies. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 
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C0LLEGE8 AND UNIVEB8ITIE8 


1. Definitions, Nature and Status 

While the terms are in a broad sense interchange- 
e, “college'' and “university" are in a stricter sense 
tinct terms, the first meaning an institution of higher 
rning devoted to the arts and Sciences and the second 
jnion of coliege and technical or professional schools. 
leges and universities are usuaily although not neces- 
ily incorporated. 

Wiile the word has other meanings, as shown in 
i general definition of “coliege^’ ante, in its most 
nmon use “coliege’^ designates an institution of 
.rning (usuaily incorporated) which offers in- 
uction in the liberal arts and humanities and in 
entific branchcs, but not in the technical arts or 
)se studies preparatory to admission to the pro- 
)Sions.^ The word '‘school” may include a col- 
^e,2 and the terms ‘‘school,” “coliege,” and “uni- 
rsity” may convey the same idea, differing only 
grade but schools have been distinguished 
)m colleges,^ as a coliege is a school where in- 
uction is given in the various higher branches of 
irning,^ and it has the right to confer degrees.® 
so-called “junior coliege” has been regarded as 
t an institution of higher learning, but a mere 
')er-high school falling within the classification 
secondary schools and to be regulated as such 
ther than as a coliege or university.*^ 

A.S distinguished from a coliege, a university is 
institution of higher learning, consisting of an 
jcmblagc of collcges united under one corporate 
a^ani^ation and government, affording instruction 


§ 1 

in the arts and Sciences and the learned profes- 
sions, and conferring degrees,^ and the term “uni¬ 
versity” implies an institution of many depart- 
ments.^ While the term “coliege” is the generic 
name for all such institutions, sometimes given even 
to professional schools,^® the term “university,” 
as said in the Century Dictionary, is properly lim- 
ited to colleges which in size, organization (especi- 
ally in division into distinet schools and faculties), 
methods of instruction, and diversity of subjects 
taught approach most nearly to the institutions so 
named in Europe. 

The word “coliege,” as employed in a particular 
context, may include both the undergraduate and 
the graduate and professional departments of a col¬ 
iege or university,and the words “coliege” and 
“university” may be and often are used as con- 
vertible terms.i^ 

A “hospital” with incidental educational features, 
such as the training of nurses and the instruction 
of medical students, has been held not to be a 
“coliege, academy, school, or seminary of leam- 
ing.”i3 

Corporate char^acter, Usuaily the term “coliege” 
implies a Corporation,!^ although it has been ap- 
plied to unincorporated associations.i^ Ordinarily, 
it is not a business or trading cofporation.i® 

The physical property of a coliege or university, 


Black L.D, 

C.J, p 972 note 2. 

Neb.—Omaha Medical Coliege v. 
=lush, 35 N.W. 222, 22 Neb. 449, 
t53. 

C.J. p 973 note 3. 

Each of three terms “indicates an 
titution of leamingr, consisting of 
ustees, teachers and scholars, mak- 
: up tho membership of the insti- 
,ion and ropresenting its active 
rk’—an in.stitution engaged in im- 
rting knowledge to resident stu- 
its and po.ssessing the right to 
ifer degrees.”—State v. Erickson, 
t P. 287, 291, 75 Mont. 429. 

N.Y.—People v. Brooklyn Bd. of 
3ducation, 13 Barb. 400, 410. 

C.J. p 973 note 4—56 C.J. p 168 
lote 30. 

Rapalje & L.L.D. 

C.J. p 973 note 5. 

Pa.—Northampton County v. La- 
layette Coliege, 18 A. 516, 128 Pa. 
L32, 144—Com. v. Banks, 9 Pa.Dist. 
136. 

C.J. p 974 note 6. 

La.—McHenry v. Ouachita Parish 
School Bd., 125 So. 841, 169 La. 646. 
Black L.D. 

C.J. p 974 note 7. 


Slmilar definitions 

(1) '‘A university is an institu¬ 
tion organized and incorporated for 
the purpose of imparting instruction 
in the higher branches of literature, 
Sciences, art, and empowered to con- j 
fer degrees in the several arts and 
faculties, as in theology, • law, medi¬ 
cine, music, etc.”—Board of Direc- 
tors of University of Cincinnati v. 
City of Cincinnati. 1 Ohio N.P.,N.S., 
105, 109, affirmed 74 N.B. 1142, 71 
Ohio St. 500. 

(2) Other definitions.—^West v. 
Board of Trustees of Miami Uni¬ 
versity and Miami Normal, School, 
181 N.E. 144, 149, 41 Ohio App. 367— 
11 C.J. p 974 note 7 [a], [b]. 
Reference to particular institution 

The word “university,” as employ¬ 
ed in a statute or in a deed of trust 
may from the context and circum- 
stances involved be construed as re- 
ferring to a particular institution, 
whether or not such institution 
meets the requirements of a real 
university.—^Waddick v. Merrell, 26 
Ohio Cir.Ct. 437, 438. , 

9. Tex.—Ingram v. Texas Christian 
University, 196 S.W. 608, error re- 
fused. 

la Ky.—^Nelson. v. . State Bd. of 
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Health, 67 S.W. 601, 108 Ky. 769, 
22 Ky.L. 438, 50 L.R.A. 38S—State 
Bd. of Pharmacy v. White, 2 S.W. 
225, 84 Ky. 626, 633, 8 Ky.L. 678. 

N.Y.—People v. Albany Medical Col¬ 
iege, 26 Hun 348, affirmed 89 N.Y. 
635. 

11 C.J. p 975 note 8. 

11. Conn.—Shepard v. Union & New 
Haven Trust Co., 138 A. 809, 106 
Conn. 627. 

12. Ky.—State Bd. of Pharmacy, v. 
White, 2 S.W. 225, 84 Ky. 626, 633, 
8 Ky.L. 678. 

Minn.—^Nobles County v. Hamline 
Univ.,-48 N.W. 1119, 46 Minn. 316, 
317. 

ISL U.S.—^Massachusetts Gen. Hos¬ 
pital V. U. S., Mass., 112 Pi 670, 
672, 50 C.C.A. 417. 

11 C.J. p 975 note 17. 

14. HI.—Pitzsimmons v. Miller, 231 
111.App. 389—Lincoln Mining Co. v. 
Board of Education of State of Il¬ 
linois, 212 IlLApp. 586. 

15. N.Y.—Chegaray y. New York, 13 
N.Y. 220. 

11 C.J. p 975 note 12. 

16- Neb.—^McLeod v. Lincoln Medi¬ 
cal Coliege, 96 N.W. 265, 98 N.W. 
672, 69 Neb. 550. 

11 C.J. p 975 note 13. 
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such as a building or group of buildings, may be 
indicated by the term as used in a particular con- 
text, as will appear from examination of the cas¬ 
es referred to below.^^ 

§ 2. Public or Private Character and Control 

a. In general 

b. Power of state to change charter 

a. In General 

The public or private character and control of coi- 
leges and universities depend on charter and statutory 
provisions, and ordinarily an institution supported in 
whole or In part by state or other public funds is regard- 
ed as a state or public institution. 

The public or private character and the control 
of a college or university are determined from its 
articles of incorporation and the statute author- 
izing its formation.i* As stated in a well consid- 
ered case quoting Corpus Juris to such effect, a 
college or university is usually deemed to be a pub¬ 
lic institution or Corporation and subject, as such, 
to the plenary control of the state, where it was 
instituted by the state and maintained out of state 
funds,^^ or by means of the aid extended by the 
national or state government for instruction in ag- 
riculture and the mechanic arts and in such 
cases the Corporation, if one is created, is a mere 
agent or instrumentality of the state to carry out 
the public purpose.^^ Nevertheless, the view has 
been taken that such incorporated colleges and uni¬ 
versities are technically private, or at most only 
quasi-public, corporations,^^ although where sub¬ 
ject to the visitation of regents they form part of 


the • educational System of the state,23 and that the 
property of such corporations is their private prop- 
erty and not the property of the state.24 The 
fact that private donations have been made to them 
either at the time of or after their incorpora- 
tion,25 or that tuition charges are made for instruc- 
tion,26 (joes not alter their public character. The 
power of the legislature to control the affairs, 
property, and funds of even public colleges and uni¬ 
versities is, of course, subject to any existing con- 
stitutional limitations.27 Where the constitution 
vests the government and control of the institution 
in a board of trustees, curators, or regents, the leg¬ 
islature has no power to interfere by statute but 
a constitutional provision merely vesting the “gov¬ 
ernment” of a university in a board of curators 
does not deprive the legislature of power to add 
departments to the university without or against 
the consent of such curators.^^ Where a state uni¬ 
versity is established by constitutional provision, 
the legislature has no power to disestablish it;30 
nor may the legislature disestablish any department 
of the university which is to be established or con- 
tinued by reason of constitutional provisions but 
the legislature may provide for additional courses 
and degrees, notwithstanding such constitutional 
provisions, since the establishment of new courses 
and degrees is not equivalent to the disestablish- 
ment of existing departments.^^ A college or uni¬ 
versity founded by private enterprise, and endowed 
or supported by private donations, is a private elee- 
mosynary institution.^^ Although, by being dedi- 
cated by its charter to general charity, the college 


17. Conn.—Yale Univ, v. New Ha- 
ven, 42 A, 87, 71 Conn. 316, 327, 
43 L..TI.A. 490. 

11 C.J. p 975 note 18. 

18. Neb.—McLeod v. Lincoln Medi- 
cal College. 96 N.W. 265. 98 N.W. 
672, 69 Neb. 550. 

19. Ind.—Russell v. Trustees of 
Purdue University, 168 N.E. 529, 
201 Ind. 367, 65 A.L.R. 1384. 

Or.—McClain v. Regents of the Uni¬ 
versity. 265 P. 412, 413, 124 Or. 629. 

11 C.J. p 976 note 20—14 C.J. p 74 
note 21. 

20. Okl.—Baker v. Carter, 25 P,2d 
747, 165 Okl. 116. 

11 C.J. p 976 note 21. 

21 . Md.—University of Maryland v. 
Maas, 197 A. 123. 

11 C.J. p 976 note 22. 

22 . U.S.—Vincennes Univ. v. Indi- 
ana, 14 How. 268, 14 L.Ed. 416. 

N.Y.—^Anthony v. Syracuse Universi¬ 
ty, 223 N.Y.S. 796, 130 Misc. 249, 
reversed 231 N.Y.S. 435, 224 App. 
Div. 487. 

11 C.J. p 976 note 23—14 C.J, p 73 
note 98, p 77 note 55. 


23. N.Y,—^Anthony v. Syracuse Uni¬ 
versity, supra. 

24. Me,—Orono v. Sigma Alpha Ep- 
silon Soc., 74 A. 19, 105 Me. 214. 

Ohio.—State v. Neff, 40 N.E. 720, 52 
Ohio St. 375, 28 L.R.A. 409. 

11 C,J. p 977 note 24. 

25. Tenn,—Carrick Academy v. Clark, 
80 S.W. 64, 112 Tenn. 483, appeal 
dismissed 27 S.Ct. 319, 204 U.S. 
565, 51 L.Ed. 619. 

11 C.J. p 977 note 25. 

26. Neb.—McLeod v. Lincoln Medi- 
cal College, 96 N.W. 265, 98 N.W. 
672, 69 Neb. 550. 

27. Miss.—Mississippi Univ. v. 
Waugh, 62 So. 827, 105 Miss. 623, 
L.R.A.1915D 588, affirmed 35 S.Ct. 
720, 237 U.S. 589, 59 L.Ed. 1131. 

Mich.—Sterling v. State Univ., 68 N. 
W. 253, 110 Mich. 369, 34 L.R.A. 
150. 

11 C.J. p 977 note 27. 

28. Mich.—State Univ. Bd. of Re¬ 
gents V. Auditor-Geh., 132 N.W. 
1037, 167 Mich. 444—Sterling v. 
State Univ., 68 N.W, 253, 110 Mich. 
369, 34 LuR.A. 150. 
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Okl.—Trapp v. Cook Constr. Co., 105 
P. 667, 24 Okl. 850. 

11 C.J. p 977 note 29. 

29. Mo.—State v. Missouri Univ., 
188 S.W. 128, 268 Mo. 598. 

30. Cal.—People v. Kewen, 10 P. 
393, 69 Cal. 215. 

Mo.—State v. Missouri Univ., 188 S. 
W. 128, 268 Mo. 598. 

31. Mo.—State v. Missouri Univ., su¬ 
pra. 

32. Mo.—State v. Missouri Univ., 
supra. 

11 C.J. p 977 note 33. 

33. U.S.—Vincennes Univ. v. Indi- 
ana, Ind., 14 How. 268, 14 L.Ed. 
416. 

111.—State Bd. of Education v. Bake- 
well, 10 N.E. 378, 122 111. 339— 
State Bd. of Education v. Greene- 
baum, 39 111. 609. 

Mo.—State v. Adams, 44 Mo. 570. 

Ohio.—Koblitz v. Western Reserve 
Univ., 21 Ohio Cir.Ct. 144, 11 Ohio 
Cir.Dec. 515. 

S.C.—State V. Heyward, 3 Rich. 389. 

11 C.J. p 977 note 34—14 C.J. P 74 
note 16. 
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niay acquire the character of a public trust, it does 
not thercby become a public Corporation under the 
control of the state.Subsequent appropriations 
from the state to the funds of a university which 
in its foundation was private will not alter its char¬ 
acter to that of a public Corporation.35 A private 
Corporation may, however, become a public Cor¬ 
poration by its own consent and appropriate action 
by the state.^® 

b. Power of State to Change Charter 

The state ordinarily has powep to change the charter 
of a college or university which is a public corporatiori, 
although In the absence of such a reservation by statute 
or charter It may not do so where the institution is pri¬ 
vate in character. 

Where a college or university is a public Cor¬ 
poration, its charter may be altered, amended, or 
repealcd at the pleasure of the legislaturej^*^ even 
thoLigh the state has created a body corporate to 
control its property and affairs.^^ In the case of 
private institutions, however, if neither the statute 
under which the college is incorporated nor its 
charter reserves to the state the right to change 
or modify its charter, no such right exists;^^ and, 
while the state constitutions or the incorporating 
acts may reserve the right to alter or repeal the 
charter,'^® this right is not absolute and unlimited; 


§ 2 

the alterations or amendments must be reasonable, 
made in good faith, and consistent with the scope 
and object of the act of incorporation and, if 
such reservation is limited or restricted, it can be 
exercised only in the manner, and for the purposes, 
specified.'^^ As a general proposition, the charter 
of an educational Corporation may be changed by 
the legislature with the consent of the corpora- 
tion.'*^ 7he legislature has no power to alter the 
terms and conditions of a trust under which a uni¬ 
versity was established by a private donor,^^ or 
even by a public donor, such as the United States,^^ 
one of the States,^® or a municipal Corporation.^^ 
The terms and conditions of the trust may be 
enforced, although the institution has been incor¬ 
porated for the purpose of perpetuating and ad- 
ministering it.^^ The curators, directors, or visi- 
tors have no power to consent to legislative amend- 
,ments of the charter in violation of the essential 
terms and conditions of the charitable foundation. 
Even the original donor and founder has no con¬ 
trol over his gifts, and his consent is ineffectual 
to validate legislative changes.^® Minor changes, 
however, in furtherance of the real objects of the 
trust may be made by concurrent action of the leg¬ 
islature and the curators, trustees, or visitors.®^ 

Adoption of existing institution as state college. 


34. U.S.—Dartmouth College v. Wood- 
ward, 4 Wheat. 518, 4 L.Ed. 629, 
reversing 1 N.H. 111—Allen v Mc- 
Kean, C.C.Me., 1 F.Cas.No.22Si. 1 
Sumn. 276. 

Ky.—Louisville v. Louisville Univ., 
15 B.Mon. 642. 

Md.—State Univ. v. Williams, 9 Gill 
& J. 365, 31 Am.D. 72. 

Ohio.—State v. Neff, 40 N.E. 720, 
52 Ohio St. 375, 28 L.R.A. 409— 
Koblitz V. Western Reserve Univ., 
21 Ohio Cir.Ct. 144, 11 Ohio Cir. 
Dec. 515. 

S.C.—State V. Heyward, 3 Rich. 389. 

11 C.J. p 978 note 35. 

35. U.S.—Dartmouth College v. Wood- 
ward, 4 Wheat. 518, 4 L.Ed. 629, 
reversing 1 N.H. 111—Allen v. Mc- 
Kean, C.C.Me., 1 F.Cas.No. 229, 1 
Sumn. 276. 

Ga.—Cleaveland v. Stewart, 3 Ga. 283 
—Georgia Medical College v. Rush- 
ing. 57 S.E. 1083, 1 Ga.App. 468. 

111.—State Bd. of Education v. Bake- 
well, 10 N.E. 378, 122 111. 339— 
State Bd. of Education v. Greene- 
baum, 39 111. 609. 

Ky.—Louisville v. Louisville Univ., 
15 B.Mon. 642. 

La.—State v. Graham, 25 La.Ann. 
440. 

Me.—Orono v. Sigma Alpha Bpsilon 
Soc., 74 A. 19, 105 Me. 214. 

Md.—State Univ. v. Williams, 9 Gill 
& J. 365, 31 Am.D. 72. 

14 C.J.S.-84 


Ohio.—State v. Toledo, 23 Ohio Cir. 
Ct. 327. 

S.C.—State V. Heyward, 3 Rich 389. 
11 C.J. p 978 note 36. 

36. Va.—Lewis v. Whittle, 77 Va. 
415. 

37. Wyo.—State v. Irvine, 84 P. 90, 
14 Wyo. 318, 376. 

11 C.J. p 978 note 38. 

38. Wash.—State v. Hewitt Land 
Co., 134 P. 474, 74 Wash. 573. 

11 C.J. p 978 note 39. 

38. U.S.—Dartmouth College v. Wood- 
ward, 4 Wheat. 518, 4 L.Ed. 629, 
reversing 1 N.H. 111—Allen v. Mc- 
Kean, C.C.Me., 1 P.Cas.No.229, 1 
Sumn. 276. 

11 C.J. p 978 note 40. 

40. Md.—Jackson v. Walsh, 23 A. 
778, 75 Md. 304. 

Pa.—Houston v. Jefferson College, 63 
Pa. 428. 

11 C.J. p 979 note 41. 

41. Ohio.—State v. Neff, 40 N.E. 
720, 52 Ohio St. 375, 28 L.R.A. 409. 

Pa.—In re Thiel College, 66 A. 83, 
216 Pa. 630. 

11 C.J. p 979 note 42. 

42. U.S.—^Allen v. McKean, C.C.Me., 
1 F.Cas.No.229, 1 Sumn. 276. 

Cal.—People v. Kewen, 10 P. 393, 69 
Cal. 215. 

11 C.J. p 979 note 43. 
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43w U.S.—Pennsylvania College Cases, 
Pa., 13 Wall. 190, 20 L.Ed, 550. 
Md.—State Univ. v. Williams, 9 Gill 
& J. 365, 31 Am.D. 72. 

11 C.J. p 979 note 44. 

44. Mo.—State v. Adams, 44 Mo. 570. 
Ohio.—State v. Toledo, 23 Ohio Cir. 

Ct. 327. 

11 C.J. p 979 note 45. 

45. U.S.—^Vincennes Univ, v. Indi- 
ana, Ind., 14 How. 268, 14 L.Ed. 
416, reversing 2 Ind. 293. 

Fla.—State v. Bryan, 39 So. 929, 50 
Fla. 293. 

46. U.S.—Allen v. McKean, C.C.Me., 
1 P.Cas.No.229, 1 Sumn. 276. 

11 C.J. p 979 note 47. 

47. Ky.—Louisville v. Louisville 
Univ., 15 B.Mon, 642. 

48. U.S.—Allen v. McKean, C.C.Me., 
1 F.Cas.No.229, 1 Sumn. 276. 

Ohio.—State v. Toledo, 23 Ohio Cir. 
Ct. 327. 

1 49. Mo.—State V. Adams, 44 Mo. 
570. 

11 C.J. p 979 note 50. 

50. Ky.—Louisville v. Louisville 
Univ., 15 B.Mon. 642. 

51. Mo.—State v- Adams, 44 Mo, 
570. 

11 C.J. p 980 note 52. 
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§ 3 

The adoption of an existing college, which is a pri¬ 
vate Corporation, as a state college does not give 
the state any power to alter its charter®^ without 

its consent.®^ 

§ 3. Statutory Provisions 

Reasonable regulation of colieges and universities is 
within the police power of the state, and under particular 
circumstances and particular constitutional provisions 
the courts have upheld or denied the validity of sundry 
statutes relating to colieges and universities. 

The regulation of educational institutions, such 
as colieges and universities, is a matter peculiarly 
affected with public interest involving the welfare, 
morals, and safety of the citizens and state,and 
some constitutional provisions confer upon the leg- 
islature discretionary power to deal with education 
subject only to fundamental restrictions.^s Rea- 
sonable* regulations designed to create a proper 


Standard for colieges and universities have been 
upheld, although the legislature may not under the 
guise of regulation impose arbitrary restraints nor 
suppress private colieges.^® In the exercise of its 
police power the state may impose ccrtain stand- 
ards or requirements which must be met by pro- 
fessional schools operating within the state,or 
may limit or abrogate the right of a university to 
require vaccination of students before admission, 
although where the act in question makes no at- 
tempt to regulate the subject, it may be held in- 
valid where it prohibits the regulation of vaccina¬ 
tion by the university authbrities in violation of 
their constitutional right to regulate matters of 
health.®^ 

Under the circumstances disclosed in particular 
cases, the courts have upheld the validity of sundry 
statutes relating to colieges and universities,^^ such 


50. Or.—Liggett v. Ladd, 21 P. 133, 
17 Or. 89. 

11 C.J. p 980 note 53. 

53 . La.—^Hutchinson’s Succ., 36 So. 
639, 112 La. 656. ' 

11 C.J. p 980 note 54. 

54. N.Y.—Institute of the Metro¬ 
polis V. University of State of New 
York, 289 N.Y.S. 660, 159 Misc. 
529, affirmed 291 N.Y.S. 893, 249 
App.Div. 33. 

Cturhing' of radical doctrines 

School giving instruction in any 
subjects may be required to obtain 
license from University of State of 
New York for purpose of seeing that 
no doctrine advocating overthrow by 
force of organized government shall 
be taught.—Institute of the Metro¬ 
polis V. University of State of New 
York, supra. 

55. N.Y.—Institute of the Metro¬ 
polis V. University of State of New 
York, supra. 

Provision of constitntioiL continn- 
ing Corporation of regents of Tlni- 
versity of State of New York under 
name of University of State of New 
York was held to conflrm rights and 
powers of Corporation theretofore ex¬ 
isting and to confer upon legisla¬ 
ture unlimited discretion to deal with 
matter of education subject only to 
general fundamenta! restrictions con- 
tained in constitution.—Institute of 
the Metropolis v. University of State 
of New York, supra. 

53. N.Y.—Institute of the Metro¬ 
polis V. University of State of New 
York, supra. 

Iiimits of “regulation” 

Although legislature may reason- 
ably regulate education in all of its 
branches and require compulsory ed¬ 
ucation, it cannot go beyond mere 
•regulation and impose arbitrary or 
unreasonable restraints, “regulation” 
not involving power to absolutely 


prohibit or suppress private schools, 
colieges, or other Institutions of 
learning.—Institute of the Metropolis 
V. University of State of New York, 
supra. 

57. “Class A” medlcal college 

Statutory requirements to be met 
by class A medical college in seek- 
ing license to operate as such college 
was held valid as within power of 
legislature to enact and not to of- 
fend against any constitutional pro¬ 
vision. College of Mecca of Chiro- 
practic v. State Board of Medical 
Examlners of New Jersey, 174 A. 562, 
113 N.J.Law 327. 

Existing chiropractic college 

Statute requiring license for 
schools teaching medicine, surgery, 
or any branch thereof was valid, as 
against school of chiropractic con- 
ducting business in state before act 
was passed.—State Board of Medical 
Examiners of New Jersey v. College 
of Mecca of Chiropractic, 142 A. 409, 
6 N.J.Misc. 677, affirmed 146 A. 918, 
106 N.J.Law 602. ’ 

Three-year course fox law school 

Statute prohibiting. Corporation not 
having degree-conferring powcrs and 
without consent of regents from ad- 
vertising or transacting business un¬ 
der name or descriptive material in- 
dicating that such Corporation con- 
ducts school of law, and rule of Uni¬ 
versity of State of New York re¬ 
quiring three years’ course of in¬ 
struction in school of law, was not 
unconstitutional, under Education 
Law § .66, as amended by L.1935 c 
764, and Rules of Court of Appeals 
for Admission of Attorneys and 
Counselors at Law, rulO 4.—Institute 
of the Metropolis v. University of 
State of New York, 289 N.Y.S. 660, 
159 Misc. 529, affirmed 291 N.Y.S. 
893, 249 App.Div. 33. 

Iiiceuse 

(1) State could require school of 


chiropractic to first obtain license 
before conducting business in state. 
—State Board of Medical Examiners 
of New Jersey v. College of Mecca of 
Chiropractic, 142 A. 409, 6 N.J.Misc. 
677, affirmed 146 A. 918, 106 N.J.Law 
602. 

(2) Statute providing that no indi- 
vidual or Corporation should transact 
business under name “school of law” 
unless right to do so is granted by 
regents of the University of the 
State of New York was not invalid 
as arbitrary or capricious.—Institute 
of the Metropolis v. University of 
State of New York, 291 N.Y.S. 893. 
249 App.Div. 33, affirming 289 N.Y.S. 
660, 159 Misc. 529. 

58. Ca!—Wallace v. Regents of Uni¬ 
versity of California, 242 P. 892, 
893, 75 Cal.App. 274. 

Ahsence of regulation by state board 
of health 

Where Ihere was no regulation in 
the act nor by the state board of 
health on the subject of vaccination, 
a statutory provision to the effoct 
that “the control of smallpox shall 
be under the direction of the state 
board of health, and no rule or regu-» 
lation on the subject of vaccination 
shall be adopted by school or local 
health authorities,” was void in so 
far as purporting to preclude state 
university authorities from regulat- 
ing the matter of vaccination under 
their general constitutional power to 
regulate the university and its health 
conditions.—^Wallace v. Regents of 
University of California, supra. 

59. Mont.—State v. Erickson, 244 P. 
287, 76 Mont. 429. 

Wis.—Loomis v. Callahan, 220 N.W. 
816, 196 Wis. 518. 

CoxLSOlidation of institutions 
Tenn.—Southwestern Presbyterian 

University v. City of Clarksville, 
259 S.W. 550, 149 Tenn. 256. 
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as acts authorizing’ the removal of an institution or 
a dcpartment thereof from oiie location to anoth- 
er,6^ the ercction or maintenance of dormitories,®! 
as in the case of maintenance of dormitories by* 
nonprofit associations at state colleges,62 or author¬ 
izing the trustees of a municipal university to ap- 
point a city personnel commission,®^ or empowering 
the governor of a state to nominate and the senate 
to confirm members of the board of regents,®^ or 
prescribing the term of office of university offi- 
cers and statutos relatiog to the appointment or 


§ 3 

^ removal of officers of a college or university have 
been held valid as against objections that they vio¬ 
late charter provisions,®® or delegate the execution 
of the law to a body which is not a governmental 
agency.®7 Also, the courts have upheld statutes 
broadening .the functions of a university or any of 
its units,®^ such as acts providing for the addition 
of other courses and departments statutes re- 
lating to the finances of the college or university,'^® 
such as * acts authorizing the issuance of bonds,*^^ 
or the charging of fees for instruction and stat- 


Exclnsive privilegre of isstdng* “C.P. 
A.” certiilcates 

Accountancy Act which authorized 
state university to determine qualifi- 
cations of applicants for accounting 
certificates was held not to confer 
ultra vires powers, since university 
is not a private Corporation, but is 
an agency of the state.—Elliott v. 
University of Illinois, 6 N.E.2d 647, 
365 111. 33S. 

Bespectingr oll leases 
Statutes providing for sale of oil 
leases covering state university 
lands, reserving royalties represented 
by fractional part of oil produced, 
was not void, as diverting universi- 
ty’s permanent fund,—Theisen v. 
Robison, 8 S.W.2d 646, 117 Tex. 489. 
60. As to interference with discre- 
tion of trustees 

Acts 1915 p 133, directing the re¬ 
moval of the medlcal department of 
the University of Alabama from Mo¬ 
bile on a certain contingency, does 
not violate Const.1901, § 264, by at- 
tempting to deprive the university 
trustees of a discretion as to the 
management and control of the uni¬ 
versity, the act relating to a matter 
within the Icgislative power of the 
state.—Stevens v. Thames, 86 So. 77, 
204 Ala. 487. 

61'. Mont.—Barbour v. State Board 
of Education, 13 P.2d 225, 92 Mont. 
321. 

62. N.D.—State v. Davis, 229 N..W. 
105, 59 N.D. 191. 

63. Ky.—Kerr v. City of Louisville, 
111 S.W.2d 1046, 271 Ky. 335. 

University not “Corporation” within 
inhibitingr constitntional provi- 
sion 

A statute authorizing boa.rd of 
trustees of municipal university, 
board of education, and others to ap- 
point City personnel commission does 
not violate constitutional prohibition 
against corporations engaging in un- 
authorized business, since board of 
education and university are not 
“corporations” within such provi- 
sions.—Kerr v. City bf Louisville, 
111 S.W.2d 1046, 2'71’ Ky. '335. 

N.D.—State v. Crawford, 162 N. 
.W. 710, 36 ^.D. 385, Ann.Cas.l917E 
.. 955 .., ■ .... J - 


65. Or.—Smith v. Patterson, 279 P. 
271, 130 Or. 73. 

Inapplicability of constitntional llm- 
itation 

Gen.L.1929 p 256, creating board 
of higher education and providing for 
appointment of board members for 
terms exceeding four years, was not 
in violation of Const. art 15 § 2, 
prohibiting creation of any office, 
tenure of which shall be longer than 
four years, since members of board 
of higher education are not officers 
within meaning of constitutional pro- 
vision.—Smith v. Patterson, 279 P. 
271, 130 Or. 73. 

66 . Mo.—State v. Adams, 44 Mo. 
570. 

11 C.J. p 992 note 44. 

67. Md.—Scholle v. State, 46 A. 326, 
90 Md. 729, 50 L.R.A. 411. 

63. Flant for hog cholera serum 
The Constitution of 1875, by adopt- 
ing the University.of Nebraska as a 
state institution under a charter de- 
claring a purpose “to afford to the 
inhabitants of this state the means 
of acquiring a thorough knowledge 
of the various branches of literature, 
Science, and the arts.” L.1869 p 172 
§ 2, and by vesting its general gov- 
ernment in a board of regents under 
the di^ection of the legislature, did 
not prohibit the latter from impos- 
ing new and additional duties on the 
regents or from requiring them to 
establish and conduct a piant for the 
manufacture and distribution oif hog 
cholera serum.-^Fisher v. Board of 
Regents of University of Kebraska, 
189 N.W. 161, 108 Neb. 666. 

Research work 

Legislature may require university 
or units thereof to carry on addition¬ 
al research work. A statute desig- 
nating head of department of chem- 
istry of State College of Agriculture 
state chemist, and requiring him or 
assistant to analyze ‘samples of pe- 
tfoleuiti ‘Products without compensa- 
tion, was valid.—State v. ^Brannon, 
283 P. 202, 86 Mont. .200, 67 A.L.R. 
1020. 

69. Mo.-T^State. ex, rei. Heimberger v. 
Board of Curajors of University of 
"Missouri,‘'l88 S.W. 128, 268'Mo.^ 598. 


IiLterference with management by 
curators is not shown by statute 
providing for additional courses or 
departments in a state university.— 
State ex rei. Heimberger v. Board of 
Curators of University of Missouri, 
supra. 

70. Financial loan 

(1) Act providing for erection of 
students' union building at state 
university and for financing thereof 
through loan from federal govern- 
ment to be paid from special funds 
was not violative of coustitutional 
provislons respecting state moneys 
and appropriation thereof.—State ex 
rei. Veeder v. State Board of Educa¬ 
tion, 33 P.2d 516, 97 Mont. 121. 

(2) Act providing for erection and 
financing of students’ union building 
at state university was not void as 
appropriating state funds, or creat¬ 
ing state debt, notwithstanding pro- 
vision Of loan agreement of state 
board of education that board should 
furnish heat, light, power, and water 
without charge against project or 
deduction from gross revenues there- 
from.—State ex rei. Veeder v. State 
Board of Education, supra. 

71. Idaho.—State ex rei, Miller v. 
State Board of Education, 52 P. 
2d 141, 56 Idaho 210. 

Inapplicability of constitntional limi- 
tation 

Statute authorizing board of re¬ 
gents of University of Idaho as a 
Corporation to issue bonds to be 
amortized over thirty-year period 
from revenues accruing from project 
flnanced by bond proceeds was not 
violative of constitutional limitations 
on indebtedness of subdivisions of 
state, since board of regents is not 
within scope of constitutional limi- 
tation.-^State ex rei. Miller v. State 

Board of Education, supra. 

? 

72. Ariz.—Board of Regents of Uni¬ 
versity of Arizona v. Sullivan, 42 
P.2d 619, 45 Ariz. 245. 

Cal.—Bryan v. Regents of Uni¬ 
versity of California, 206 P. 1071, 

' 188 Cal. 559. 

Classification of students 

PoLCode § 1394^, and the rules of 
!the regents of the university there- 
under, requiring students at the uni- 
, versity to pay a tuition f$e If they 
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utes relating to the appointment or removal of 
teachers*^^ or trustees.*^'* A statute authorizing the 
trustees of a university to receive proposals of do- 
nations to aid in the foundation of the institution 
at a certain locality may not be unconstitutional.^s 

On the other hand, under the particular circum- 
stances disclosed in other cases, the courts have 
held sundry acts relating to colleges and uni- 
versities invalid,*^^ such as acts providing that a 
chancellor of a state university shall hold office un- 
til removed for cause by the university administra¬ 
tive board,'^7 or providing that counties may send 
a number of students to a state university free of 
tuition,*^® or purporting to transfer the controi of 
university finances from the board of regents to 
which it was committed by the constitution to an- 
other and different body,79 or to add to the board 
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of regents persons other than those selected under 
constitutional provisions.^® 

A constitutional confirmation of *'existing laws” 
under which a state university is functioning ren- 
ders it a de jure Corporation irrespective of the va- 
lidity of the laws under which it was organized 
and functioning, and whether or not it was a de 
facto Corporation prior to such constitutional con¬ 
ii rmation.^^ 

The validity of acts relative to the name of a 
college or university is considered infra § 7. 

Separation of races. In the abscnce of express 
or implied constitutional prohibition against the 
separation of races for the purpose of higher edu- 
cation, the legislature may enact laws providing for 
such separation, and legislation of this character is 
valid if reasonable and nondiscriminatory.^^ 


have not been bona fide residents of 
the state for one year, is a reason¬ 
able classification of citizens.—Bryan 
V. Regents of University of Califor- 
nia, supra. 

Free instruction 

Educational Institutions Act of 
1934, authorizing educational institu¬ 
tions to fix fees and charges, was 
held not to violate constitutional 
provision that university and all 
other state educational institutions 
shall furnish instruction as nearly 
free as possible, where there^ was no 
suggestion that fees were excessive, 
or that instruction was not as nearly 
free as possible.—Board of Regents 
of University of Arizona v. Sullivan, 
42 P.2d 619, 45 Ariz. 245. 

Sources of revenue 
Educational Institutions Act of 
1934, authorizing educational institu¬ 
tions to fix fees and charges, was not 
Invalid because of constitutional pro¬ 
vision that revenue for maintenance 
of such institutions should be de- 
rived from federal income from in- 
stitutional lands and investment of 
proceeds thereof and by appropria- 
tions to be met by taxation, which 
methods were not exclusive.—Board 
of Regents of University of Arizona 
V. Sullivan, supra. 

73. Bemoval only for cause 
Statutes under which a college 

teacher who has completed proba- 
tionary period is entitled to hold po- 
sition during good behavior and effi¬ 
cient and competent Service and can- 
not be removed except for cause 
after hearing do not violate constitu¬ 
tional civil Service provision relating 
to manner of appointment.—Becker 
v. Barry, 300 N.Y.S. 1153, 165 Misc. 
877. 

74. N.Y.—People ex rei. Diffenbach 

V. Regents of the University of the 
State of New York, 192 N.Y.S, 108, i 
199 App.Div. 56. i 


Concurrent jurisdictiou 
L.1920 c 745. amending Education 
Law § 68, authorizing the regents to 
remove any trustee of a Corporation 
created by them, does not create any 
conflict of jurisdiction between the 
board of regents and the supreme 
court, as such a conflict is not cre¬ 
ated by the existence of concurrent 
jurisdiction.—^People ex rei. DifCen- 
bach V. Regents of the University of 
the State of New York, supra. 

7S. IlL—Burr v. Carbondale. 76 111. 
455, 461. 

11 C.J. p 990 note 7. 

70. N.D,—State v. Murphy, 210 N. 

W. 53, 54 N.D. 529. 

Tex.—State v. Hatcher, 281 S.W. 192, 
115 Tex, 332. 

Biversion. of funds from JJ. S. land 
grants 

Legislature cannot divert or au- 
thorize diversion of any part of 
Principal or interest or income from 
investment of funds under controi 
of board of university and school 
lands arising from rental or sale of 
lands granted by United States to 
any purposes other than those for 
which grants were made, and any 
diversion to other purposes or any 
donation thereof in aid of individual 
by legislative assembly directly, or 
by board of university and school 
lands pursuant to legislative enact- 
ment is unconstitutional.—State ex 
rei. Sathre v. Board of University 
and School Lands of North Dakota, 
262 N.W. 60, 65 N.D. 687. 

77. Kan.—^Lindley v. Davis, 231 P. 
1026, 117 Kan, 558. 

78. Ky.—Barker v. Crum, 198 S.W. 
211, 177 Ky. 637, L.R.A.1.918P 673. 

79. Minn.—State v. Chase, 220 N.W. 
951, 175 Minn. 259. 

80. Minn.—State ex rei. Peterson v. 

Quinlivan, 268 N.W. 858, 198 Minn. 
65. ■ • 


State officers and govemor’s appoln- 
tees 

Statute attempting to make three 
state officers ex officio regents of 
state university, and to vest in gov- 
ernor power to appoint other regents 
was unconstitutional as contravening 
constitutional perpetuation of rights, 
immunities, franchises, and endow- 
ments held by university under ter- 
ritorial laws which included admin- 
istration by board of twelve regents, 
to be elected by two houses of legis¬ 
lature in joint convention. Under 
provision of Constitution confirming 
and perpetuating original franchises 
of university, which included elec- 
tion by legislature of board of re¬ 
gents, regents of state university 
was removed from scope of constitu¬ 
tional provision vesting power of ap¬ 
pointment of officers in governor, 
notwithstanding that regents may be 
such officers.—State ex rei. Peterson 
V. Quinlivan, 268 N.W. 858, 198 

Minn. 65. 

81. Minn.—State ex rei. Peterson v. 
Quinlivan, supra. 

83. Mo.—State ex rei. Gaines v. 
Canada, 113 S.W.2d 783, certiorari 
granted 59 S.Ct. 65, 305 and re-; 
versed on other grounds 59 S.Ct. 
232. 

Blstances of reguired travel 

The difference in distances that 
negroes and whites must travel for 
higher education, if not unreason- 
able or discriminatory, is but an in¬ 
cident to any classification for edu¬ 
cational purposes and furnishes no 
substantial ground for complaint 
that negroes are deprived of their 
rights.—State ex rei. Gaines v. Cana¬ 
da, supra. 

BiscriminatioiL shown. by denif^ of 
e<iual rights wlthixi the state 
Where a state maintains a law 
school within its borders for the le- 
gal education and training of white 
students but none for the legal edu- 


1 . 1^2 
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§ 4. Organization and Incorporation 

The organization and incorporation of colleges and 
universities is ordinarily regulated by statute, and such 
institutione must comply with legal requirements gov- 
erning their establishment. 

Colleges and universities may be incorporated as 
either public or private corporations, or they may 
be unincorporated. As organized under some stat- 
utes they are mere instrumentalities of the state 
and not corporations.^^ The incorporation of coi- 
leges and universities may be and usually is regu¬ 
lated by statute in the several States, as will appear 
from an exainination of statutory provisions and 
the cases referred to in the note below.^^ An in- 
stitution of learning will not be permitted to in¬ 
corporate unless it appears that its Standard of 
instruction is in conformity to the law providing 
for such incorporation.If a certain endowment 
or subscription is required as a prerequisite to the 
granting of a charter,^® it will not be granted 
where the subscriptions consist almost entirely of 
laiids, the location and descriptions of which are 
so indefinite that no valuation can be placed there- 
on.^'^ 

Statutes authorizing high-school boards to estab- 
lish junior colleges impliedly permit them to make 
the necessary investigations as to the suitableness 
of such a college for the community and to incur 
the necessary expense, and in the absence of a 
ciear abuse the courts will not interfere with the 


board^s exercise of its discretion in such respects, 
and it has been held proper for the board to take 
over an existing junior college and (perate i o 
experimental purposes to determine whether or not 
such an institution should be mamtained permanent- 
ly by the board. 

A collateral attack on a college charter will be 
sustainable only if the charter is void as distin- 
guished from merely voidable.^^ 

Sectarian colleges. A Corporation established for 
purely academic purposes, for education in itera 
ture and in the arts and Sciences, is in no sense a 
religious Corporation even though it is given in o 
the care, and placed under the management, o a 
religious body.90 The petition for a charter for a 
denominational university, filed by the designated 
board of trustees as individuals and not as repre- 
sentatives, made them and no others the incorpo- 
rators.91 An amendment to the charter of a col¬ 
lege providing for election of its trustees by an 
unincorporated religious association does not de- 
stroy the essential educational purpose of the in- 

stitution.^2 

^Duration of corporate ex^istence. Educational 
corporations are designed to be perpetua, and are 
not subject to the provisions of a general law Um- 
iting the life of corporations to the time specified 
in their charters, or, if no time is mentioned, to a 
certain term of years.®^ 


cation and training of negro students 
and denies the latter the privilege of 
aitending the state law school for 
white students, it is guilty of an un- 
constitutional di.scrimination between 
the races, and tho fact that the state 
in question pays ali of the expenses 
of negro students at other law 
schools of equivalent .standing in 
adjacent or other statos does not 
remove the unconstitutional dis- 
crimination between races. In the 
Supreme Court of the United States 
it was said: “We find it impossible 
to conclude that what otherwise 
would be an unconstitutional dis- 
crimination, with respect to the le¬ 
gal right to the enjoyment of op- 
portunities within the State, can be 
justifled by requiring rosort to op- 
portunities elsewherc. That resort 
may mitigate the inconvenience of 
the discrlmination but cannot serve 
to validate it. * * Separate re- 

sponsibility of each State within its 
own sphere is of the essence of 
statehood maintained under our dual 
System.” 

TJ.S.—State ex rei. Gaines v. Canada, 
59 S.Ct. 232, 237, reversing, Mo., 
113 S.W.2d 783. 

Md.—University of Maryland v. Mur- 
ray, 182 A. 590, 169 Md. 478, 103 A. 
L.R. 706.' 


83. N.D.-^State v. McMillan, 96 N. 
W. 310, 12 N.D. 280. 

Ohio.—State v. Toledo, 23 Ohio Cir. 
Ct. 327. 

11 C.J. p 980 note 56. 

84. Pa,—^Philadelphia Medical Col- 
lege’s Case,- 3 Whart. 445—In re 
Duquesne College, 2 Pa.Dist. 555, 
12 Pa.Co. 491. 

11 C.J. p 980 notes 56-60, p 981 notes 
61-69. 

05 , Pa.—In re American Electro- 
pathic Inst., 14 Phila. 128. 

11 C.J. P 981 note 64. 

86 . Cal.—Matter of Wesleyan Col¬ 
lege, 1 Cal. 447. 

11 C.J. P 981 note 65. 

87. Cal.—Matter of California Col¬ 
lege, 1 Cal. 329. 

88 . 111.—Schuler v. Beezley, 13 N.B. 
2 d 115. 

89. Tex.—^Rutherford v." Watson, 
Civ.App., 52 S.W.2d 85, error re- 
fused. 

90. Mo.—State v. Westminster Col¬ 
lege, 74 S.W. 990, 175 Mo. 52. 

91 . Tenn.—State v. Vanderbilt Univ., 
164 S.W. 1151, 129 Tenn. 279. 

11 ,C.J- P 981 note 68 . 

92 . Mo.—Farm & Home Savings & 
Loan Ass'n of Missouri v. Arm- 
strong, 85 S.W.2d 461, 337 Mo. 349. 


ntinuance for primary parpose of 
edtication 

Amendment of charter of educa- 
,nal institution, which provided 
at directors of the college be elect- 
by an unincorporated religious as-^ 
ciation and that college should be 
der the auspices of the associa- 
)n, and providing that the directors 
ould have entire control of affairs 
the institution but might commit 
Lministrative affairs to the faculty, 
d not destroy, but continued, old 
.rporation for the same primary 
irnose of education.—Farm & Home 
ivings & Loan Ass’n of Missouri 
Armstrong, supra, 
jllcge as not made tmstee 
Amendment to charter of unincor- 
)rated college that committed con- 
,qI to directors to be elected by an 
nincorporated association whose 
embers were elected each year by 
arious Baptist Churches of the 
•ate did not render college a trus¬ 
ae holding property for use and 
enefit of General Association as ces- 
li que trust, and thus note exeeut- 
a by college did not bind individual 
lerobers of associatlon.-Fa^ & 
[ome Savings & Loan Ass’n of Mis- 
ouri V. Armstrong, supra, 
s Mo.—State v. Westminster Col¬ 
lege, 74 S.W. 1116, 176 Mo. 62, 

1 C.J. P 981 note 69. 
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In New York it has been held that colleges and 
universities must be incorporated under the Educa- 
tion Law, formerly University Law,^^ pursuant to 
which the board of regents has power to grant 
charters of incorporation,^^ and that they cannot 
be incorporated as membership corporations but 
it has also been held that certain kinds of institu- 
tions for educational purposes and for the promo- 
tion of education and instruction could be organ- 
ized under the provisions of the Business Corpora¬ 
tions Law.9'^ There is also authority to the effect 
that a medical college can be incorporated only by 
a special act or under an act providing for the or- 
ganization of such corporations, and that the in- 
corporation of a medical college is not authorized 
by an act providing for the incorporation of benev- 
olent, charitable, scientific, and missionary socie- 
ties,^^ 

Amendment of charter. The charter of a college 
or university is ordinarily subject to amendment.^^ 
Where an amendment to the charter of a college is 
ambiguous, it will if possible be construed so as to 
be valid rather than void.^ 

Separate institutions for colored race. In the ab- 
sence of legislative authorization, the courts may 
not properly order establishment of a separate law 
school for colored students.^ 


§ 5. Location and Change Thereof 

While there may be circumstances constituting a 
valtd legal obstacle to change of location of a college or 
university, as in the case of contractuai obligations, the 
courts will ordinarily recognize the right to change of 
location. 

Where the location of a college is fixed by its 
charter such location cannot be changed^ without 
amendment of the charter^ or consent of the legis- 
lature;^ and where it has been fixed by the consti- 
tution the location cannot be changed without an 
amendment of the constitution.® Where a change 
of location is authorized by statute, the location can 
be changed only to such places as are authorizc*d 
by the statute.^ An institution established under a 
contract that it shall be located permanently at a 
certain place cannot be changed therefrom.^ 

On the other hand, it has been held that inclusion 
in the charter of provisions fixing the location of 
a university in a certain place does not necessarily 
preclude its removal to a different place,® that stat- 
utes requiring applicants for new corporate char¬ 
ters to state the places where corporate business is 
to be transacted refer merely to the place where 
corporate functions are to be performed and do not 
limit the operations of a theological school or col¬ 
lege so applying to the place specified in the ap- 
plication,!® and that provisions in an act of incor¬ 
poration of an existing college which merely re- 
cite the borough and county of‘the collcge’s then 


94u N.T.—Matter qf Lampson, 53 N. 
T.S. 531, 33 App.Div. 49, affirmed 
56 N.E. 9, 161 N.Y. 511. 

95 . N.Y.—In re McGraw, 19 N.E. 
233, 111 N.Y. 66 , 2 L.R.A. 387, af- 
ftrmed 10 S.Ct. 775, 136 U.S. 152, 
34 L.Ed. 427. 

11 C.J. p 980 note 59. 

96 . N.Y.—Matter of Lampson, 53 N. 
T.S. 531, 33 App.Div..49, affirmed 
56 N.E. 9, 161 N.Y. 511. 

11 C.J. p 980 note 60. 

97 . N.Y.—Rep. Atty.-Gen., 1907, 281. 

98 . N.Y.—People v, Gunn, 96 N.Y. 
317, affirmed 30 Hun 322—People 
V. Cothran, 27 Hun 344. 

11 C.J. p 981 notes 62, 63. 

99 . N.Y.—People ex rei. Diffenbach 
V. Regents of the University of the 
State of New York, 192 N.Y.S. 108, 
199 App.Div. 55. 

Amendme&t by regents 

Under L.1853 c 184, authorizing the 
regents of the University of the 
State of New York to alter, amend, 
or repeal the charter of any college, 
etc., incorporated by them, and L. 
1866 c 294, giving the regents the 
same power with respect to the char¬ 
ter or acts of incorporation of a cer¬ 
tain medical college as if Such char¬ 
ter had been granted by the regents, 
and.,the college had been incorporat- j 
ed subsequent to..May 1, 1853, such 


college was given all the advantages 
enjoyed by institutions organized by 
the regents, and the regents had 
power to amend or revoke its charter 
or grant a new charter.—People ex 
rei. Diffenbach v. Regents of the 
University of the State of New York, 
supra. 

1 . Mo.—Farm & Home Savings & 
Loan Ass’n of Missouri v. Arm- 
strong, 85 S.W.2d 461, 337 Mo. 349. 

2 . Md.—Pearson v. Murray, 182 A. 
590, 169 Md. 478, 103 A.L.R. 706. 

Mo.—Compare State ex rei. Gaines 
V. Canada, 113 S.W.2d 783, certio; 
rari granted 59 S.Ct. 65, and re- 
versed in part 59 S.Ct. 232. 

3 . IU. — Santa Clara Female Acad- 
emy v. Sullivan, 6 N.E. 183, 116 111. 
375. 

11 C.J. p 982 note 85. 

4 . Pa.—Packard v. Thiel College, 58 
A. 670, 209 Pa. 349. 

11 C.J. p 983 note 86 . 

5w N.Y.—Hascall v. Madison Univ., 
8 Barb. 174. 

6 . Colo.—^People v. State Univ., 49 P. 
286, 24 Colo. 175—In re State In¬ 
stitutions, 21 P. 472, 9 Colo. 626. 

11 C.J. p 983 note 88 . 

7. N.Y.—Hascall v. Madison Univ., 

8 Barb. 174. . 

11 C.J. p .983 note 89. 
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8 . Pa.—In re Thiel College, 66 A. 
83, 216 Pa. 630—Packard v. Thiel 
College, 58 A. 670, 209 Pa. 349. 

11 C.J. p 983 note 90. 

9. Tenn.—Southwestern Presbyte- 
rian University v. City of Clarks- 
ville, 259 S.W. 550, 149 Tenn. 256. 

CoiLtrolling statutory provisions 
Although charter of university 
named the city where it was to be 
located, it was held that the proper 
authorities might relocate the uni¬ 
versity, in vlew of Acts 1875 c 142 
§ 2 , authorizing dissolution of general 
welfare corporations, Acts 1897 c 116, 
and Acts 1907 c 304, authorizing the 
directors to amend the charter, and 
Acts 1895 c 6 , Shannon’s Code §§ 
2530-2533, authorizing consolidation 
of educational institutions.—South¬ 
western Presbyterian University v. 
City of Clarksville, supra. 

10 . Pa.—Hempstead v. Meadville 
Theological School, supra. 

ISducating students in different state 
Trustees of Meadville Theological 
School, incorporated in Pennsylvania, 
were authorized by Act April 7, 1846, 
Pub.L. 497, cHartering It, to educate 
students in Illinois in exereise of 
sound discretion, there being nothing 
in laws of Pennsylvania or Illinois 
to prevent.—rHempstead v. Meadville 
Theological School, supra. 



14 C.J.S. 


C0LLEGE8 AND UNIVEE8ITIES 


§5 


location do not restrict it to operating in such lo- 
cation.ii Rdocation of a university will not be 
precluded by conveyances for the purpose of es-, 
tablishing it in a ccrtain city where there also ap- 
pears a general purpose to promote education 
throLighout ccrtain States,12 nor will relocation be 
restraincd on the theory of a trust resulting in 
favor of such city or other donors,!^ although a 
city may be entitlcd to a refund of contributions on 
relocation of the instilution at a situs other than 
that of such city.i^ Where it appears that the 
founder of a college does not intend to limit its lo¬ 
cation pcrmanently on the premises devised, the 
location may be changcd to a more suitable plac.e 
withoLit a forfciture of the original site.i^ Where 
the university is purely a public state institution, 
its location may be changed by the legislature,!® 
notwithstanding donations have been made to it to 
secure its location at a particular place but it 
is sometimes providcd by statute in such cases that 
the university shall refund the amounts subscribed 
or donatcd.i^ Constitutional provisions requiring 
consent of two thirds of the legislature before re- 
moval of a state university have been held inap- 
plicable to dcpartments of such university acquired 
after adoption of such constitutional provisions.^^ 


On dissolution of a medical college and surrender 
of its charter under a statute providing for the 
merger thereof into a state university, such college 
becomes a state agency and any coritractual obliga- 
tion of the state to keep the college in a particular 
place ceases so that the state agency may be re- 
moved to a diiferent location .20 

It does not follow that because the charter of 
an educational Corporation provides that its build- 
ings shall be located at a place named, with power 
to establish a branch at another place, that all the 
powers conferred upon it must be exercised at such 
places and no other. The corporate purpose, that 
of furnishing educatmn, must be carried oh at the 
place or places named, but the incidental powers 
necessary and proper to niaintain the institution 
there may be exercised elsewhere .21 

Right to sue to prevent removal. A private indi- 
vidual with no special interest has no right to sue 
with respect to the location of a university ;22 al¬ 
though in a proper case persons who have con- 
tributed funds for the establishment of the college 
in the place where it was located have a standing 
to maintain a suit in equity to prevent its remov- 
al.23 


11 . Mere matter of description | 

Act April 7, 1846, Pub.L. 497, in- 

corporating “the Meadville Theologi- 
cal School, in the borough of Mead- 
ville, in the county of Crawford," 
aimply individuated existiiig unincor- 
porated school, and did not limit its 
location to such borough or county. 
—Hempstead v. Meadville Theologi- 
cal School, supra. 

12. Benefit of sonthwestem States 
generally 

Conveyances for the purpose of 
establishiiig an educational institu¬ 
tion at a certnin city, in order to ad- 
vance the cause of education in the 
state and throughout the Southwest- 
ern States, thus coupling the location 
with a statement of the general pur¬ 
pose, dId not create conditions re- 
quiring the institution to be located 
perpetually at such place.—South- 
western Presbyterian University v. 
City of Clarksville, 259 S.W. 550, 149 
Tenn. 25C. 

13. Conditions as at most conferring 
right to withdraw donations 

The power of lawfully constituted 
authorities of a university to pro- 
ceed by steps authorized by law to 
relocate its situs cannot-be restrain- 
ed on the theory of a trust resulting 
in favor of the city or other donors 
of contributions conditioned on per- 
manency of location within that 
particular community, however large 
or numerous, but such conditions can 
at most give the donors the right to 


withdraw their contributions in case 
of removal.—Southwestern Presby- 
terian University v. City of Clarks¬ 
ville, supra. 

14>. Contractnal ohligation 
Where city, to induce location of 
sectarian university, there delivered 
to it fifty thousand dollars in bonds, 
on condition that the City should 
have at all times as many as ten 
students in the university, it was 
entitled to a return or refund of the 
bonds if the university subsequently 
relocated, a 'contractual obligation be- 
ing created in view of the city’s 
doubtful authority to spend its funds 
outside its limits or to make gratui- 
tous contributions to sectarian insti- 
tutions.—Southwestern Presbyterian 
University v. City of Clarksville, su¬ 
pra. 

15. Ohio.—Cincinnati v. McMicken, 
6 Ohio-Cir.Ct. 188, 3 Ohio Cir.Dec. 
409, aflirmed 29 Cinc.L.Bul. 168. 

11 C.J. p 983 note 95. 
la Wash.—Callvert v. Winsor, 67 
P. 91, 26 Wash. 368. 

17. Fla.—State v. Bryan, 39 So. 929, 
50 Fla. 293. 

18. Ky.—Kentucky Univ. v. Woods, 
3 Ky.Op. 639. 

19. Ala.—Stevens v. Thames, 86 So. 
77, 204 Ala. 487. 

Medical college 

Const.l901§ 267, prohibiting the 
removal of the University of Alaba- 
ma and other institutions there nam- 


ed, except on a vote of two thirds of 
the legislature, in view of § 264, ap- 
plies merely to the removal of the 
University, as located at Tuscaloosa 
when the constitution was adopted, 
and not to the Mobile Medical Col¬ 
lege, a mere subsidiary located in 
another congressional district.—Ste¬ 
vens V. Thames, supra. 

20. Ala.—Stevens v. Thames, supra. 

Sfatntory provlslon. -agaiust removal 
as nneiiforceable 

Under Acts 1907 p 357, dissolving 
charter of Mobile Medical College, 
and placing ownership of the prop- 
erty of the college in the board of 
trustees of the University of Alaba- 
ma, the Mobile Medical College be- 
came a state agency, entitling state 
to move college from Mobile, not¬ 
withstanding provisions of such act 
that it should remain in Mobile for 
all time.—Stevens v. Thames, supra. 

21. 111.—Santa Clara Female Acad- 
emy v. Sullivan, 6 N.E. 183, 116 111. 
375. 

22. Fla.—State v. Bryan, 39 So. 929, 
50 Fla. 293. 

Mich.—Sterling v. State Univ., 68 N. 
W. 253, 110 Mich. 369, 34 L.II.A. 
150. 

11 C.J. p 983 note 96., 

23. Pa.—In re Thiel College, 66 A. 
83, 216 Pa. 630—Packard v. Thiel 
College, 58 'A. 670, 209 Pa. 349. 

11 C.J. p 983 no^te 91.' 
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§ 6. Powers and Franchises in General 

The powers and franchises of a college or university 
are In general such as may be conferred by charter, stat- 
utory, or constitutional provisions. Such an institution 
wlll ordinarlly be accorded the right to perform acts in- 
cidentai to Its main purpose, although It wiil be denied 
the right to perform acts not reasonably Incidental. 

The charter, under the statutes, measures the 
power of a college or university to the exclusion of 
all others not expressed or fairly implied,^^ and 
an incorporated university or college, or an incor- 
porated board of regents or board of trustees of a 
university, as in the case of any other Corporation, 
can do no act for which authority is not expressly 
or impliedly granted in its charter or act of incor- 
poration;25 but they have such powers as are ex¬ 
pressly given to them by their charters, or such as 
by fair implication are necessary to the execution 
of their object.^® A university cannot without ex- 
press power create corporations^^ nor create sepa¬ 
rate colleges.28 It cannot exceed its chartered or 
statutory powers with regard to tuition charges, 
as shown infra § 27, nor with respect to distribu- 
tion of revenue,29 payment of salaries,^^ or condi- 
tions of admission, as shown infra § 25. 

Particular powers exercised by a college or uni¬ 
versity should be reasonably incidental to the main 
purpose of maintaining such institution, and under 
applicable charter, statutory, or constitutional pro¬ 
visions it has been held that a college or univer¬ 
sity may conduct a store to sell books and supplies 
to students and professors,^^ or operate a studenfs 
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infirmary,32 qj. j-ent buildings in which to conduct 
courses of instruction although where the par¬ 
ticular act is not reasonably incidental to the main- 
tenance of the college or university the power to 
perform it may be denied, and such institutions 
have been denied the power to conduct a com- 
mercial enterprise.^^ 

A university with a medical college as one of its 
departments has power to establish and to main- 
tain a clinic and hospital for the sick, a hospital in 
which clinical instruction can be given being a nec¬ 
essary adjunct to the teaching of medicine.^S 
university with a college of agriculture may estab¬ 
lish and maintain experimental stations in connec- 
tion therewith.^® 

Qiiestion of ultra vires, in respect of the action 
of a college as to a road petition may, it has been 
held, be r ai sed only by the state.^7 

§ 7. Name 

The right to employ the name ‘‘college'' or “uni¬ 
versity" may be prohibited to enterprises not complying 
with statutory requirements, and an established college 
or university wlll be protected against an unfair use of 
the same or a similar name by another institution. 
Change of name is ordinarlly permissible* 

The right to use the name ‘"college” or “univer¬ 
sity,” or the like, is sometimes prohibited except by 
the institutions and on the terms and conditions 
prescribed by statute, as will more particularly ap- 
pear from an examination of the statutes and of 
the cases referred to in the note below.^S The 
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24 . Mo.—Farm & Home Savingrs & 
Loan Ass’n of Missouri v. Arm- 
strong, 85 S.W.2d 461, 467. 337 Mo. 
349, citing Corpus Juris. 

Tex.—H. B. Spencer & Co. v. Thorp 
Sprlngs Christian College, Civ. 
App., 41 S.W.2d 482, error dis- 
missed. 

25. N.Y.—Onondaga Nation v. 
Thacher, 62 N.E. 1098, 169 N.Y. 
584, affirmed 65 N.Y.S. 1014, 53 
App.Div. 561, and appeal dismissed 
23 S.Ct. 636. 189 U.S. 306, 47 L.Ed. 
826. 

11 C.J. p 981 note 70. 

26. La.—Hutchinson's Succ., 36 So. 
639, 112 La. 656. 

11 C.J. p 981 note 71. 

27 . Mo.—State v. St. Louis, 115 S.W. 
534, 216 Mo. 47. 

11 C.J. p 981 note 72. 

28 . Mich.—Hillsdale College v. Ride- 
out, 46 N.W. 373, 82 Mich. 94. 

11 C.J. p 981 note 73. 

29. Ind.—^White v. Butler Univ., 78 
Ind. 585. 

30. N.Y.—People v. Jackson, 85 N. 
Y. 541, reversing 23 Hun 668. 

11 C.J. p 981 note 76. 


31. Ohio.—Long v. Board of Trus¬ 
tees, 157 N.E. 395, 24 Ohio App. 
261. 

State ageucy 

Operation of student book store 
on campus at cost was not forbidden 
to university as agency of state by 
constitution.—Long v. Board of 
Trustees, supra. 

Assuxnptiou of debt 
Assumption by state university of 
debt of private Corporation as part 
of purchase price of books for stu¬ 
dent book store was not prohibited 
by constitution.—Long v. Board of 
Trustees, supra. 

32. Cal.—Davie v. Board of Regents, 
University of California, 227 P. 
243, 66 Cal.App. 693. 

33. Tex.—Ingram v. Texas Christian 
University, Civ.App., 196 S.W. 608, 
error refused. 

34. Tenn.—State ex rei. v. Southern 
Junior College, 64 S.W.2d 9, 166 
Tenn. 535. 

Printing shop 

Southern Junior College was not 
authorized, under charter, to conduct 
commercial printing shop in com- 
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petition with commercial printers, 
where the commercial feature was 
the Principal factor involved and not 
merely incidental to instruction of 
students.—State ex rei. v. Southern 
Junior College, supra. 

35. La.—Hutchinson's Succ., 36 So. 
639, 112 La. 656. 

36. Neb.—State v. Whitmore, 123 
N.W. 1051, 85 Neb. 566, 125 N.W. 
606, 86 Neb. 399. 

37. Mo.—Johnson v. Underwood, 24- 
S.W.2d 133. 324 Mo. 578. 

Right of objecting taxpayers to raise 
guestiou 

Question of ultra vires with re-- 
spect to resolution of college trustees 
authorizing road Improvement peti¬ 
tion could not be raised by objecting 
taxpayers.—-Johnson v. Underwood, 
supra. 

38. Pa.—Commonwealth v. Banks, 9' 
Pa.Dist. 436. 438. 

11 C.J. p 982 note 80. 

“School of law” 

Corporation which did not comply 
with requirements prescribed by the 
department for registration of a uni¬ 
versity, college, or school of law - 
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use of a name so similar to that of another insti- 
tution as to be misleading will ordinarily not be 
permittcd, and may be restrained,39 although where 
an institution has been absorbed by another col- 
lege of a different name and the name originally 
given it has not been iised for years, a charter 
may properly be granted to a new institution by 
the same name.'^® 

Chdnge of name, A college or university may, 
with the consent of the legislature, change its 
name;^^ and the courts ha ve upheld the validity 
of Icgislation authorizing a change in the name of 
a univcrsity.^2 

§ 8. Degrees, Diplomas, and Certificates 

a. In general 

b. Granting or withholding 
a. In General 

Colleges and universities ordinarily have the power to 
confer degrees and issue diplomas to students properly 
entitled thereto. 

A “dcgrcc’* is any acadcmic rank recognized by 
colleges and universities having a reputable char¬ 
acter as institutions of learning, or any form of ex- 
pression indicative of academic rank so as to con- 
vey to the ordinary mind the idea of some col¬ 
legiate, university, or scholastic distinction.*^^ 

The conferring of degrees, or the issuing of di¬ 
plomas or certificates, except by duly authorized 
institutions, is sometimes prohibited by statute and 
made an offense, as will appear from an examina- 
tion of statutory provisions and of the cases re- 
ferred to in the note below.'^^ 


§ 8 

Colleges and universities have power to confer 
degrees and issue diplomas where such power has 
been conferred upon them either expressly,'^^ or by 
necessary implication,^® although a professional 
school offering a short course may not conduct 
it under the pretense that it is a school affording 
the customary full length course and that its grad- 
uates are entitled to diplomas of the same character 
as those conferred by schools offering the full 
course required for the profession in question.'^'^ A 
college incorporated under a general law author- 
izihg the incorporation of colleges has implied pow¬ 
er to grant diplomas, as this right is one of the 
characteristic features of a college but a col¬ 
lege incorporated as a literary or scientific institu¬ 
tion has no implied power to confer degrees.^^ A 
medical college with authority to confer degrees in 
medicine may grant degrees in dentistry, surgery, 
and pharmacy, because the subject “medicine’' is 
broad enough to include them as related subjects.®® 
Under statutes prohibiting the conferring of any 
degrees, unless specially authorized, special author¬ 
ity to confer the degree of doctor of medicine does 
not authorize the conferring of a degree in dentis- 
try.51 Where a college is empowered to grant a 
degree, and the mode of making such grant or prov- 
ing the same is not specially pointed out, a vote 
that the degree be granted is an exeeution of the 
power, and a duly authenticated copy of the vote 
is sufficient proof of it^^ 

A diploma is not necessary to the conferring of 
a degree, although it is an appropriate means of 
evidencing the fact,^^ where the diploma is au- 


could properly be denied right to use 
name “school of law” by regents of 
University of State of New York.— 
Institute of Metropolis v. University 
of State of New York. 291 N.Y.S. 
893, 249 App.Div. 33, affirming 289 
N.Y.S. 660, 159 Misc. 529. 

39. N.Y.—Tru.stees of Columbia Uni¬ 
versity in City of New York v. 
Axenfeld, 241 N.Y.S. 4, 136 Misc. 
831. 

11 C.J. p 982 notes 81, 82. 

Columbia University was held en¬ 
titled to injunction restraining de- 
fendants frorn u.sing name “Columbia 
Educational Institute.”—Trustees of 
Columbia University in City of New 
York V. Axenfeld, supra. 

40. Pa.—In re Duquesne College 
Charter, 2 Pa.Dist. 555, 12 Pa.Co. 
491. 

41. Neb.—McLeod v. Lincoln Medi¬ 
cal College, 96 N.W. 265, 98 N.W. 
672, 69 Neb. 550. 

11 C.J. p 982 note 83. 

42. Ga.—State v. Regents of Uni¬ 


versity System of Georgia, 175 S. 
E. 567, 179 Ga. 210. 

11 C.J. p 982 note 84, 

43. Mass.—Com. v. New England 
Chiropractic College, 108 N.E. 895, 
221 Mass. 190. 

11 C.J. p 983 note 98. 

44. Mass.—Com. v. New England 
Chiropractic College, supra. 

11 C.J. p 983 note 99. 

45. N.Y.—People v. Geneva College, 
5 Wend. 211. 

11 C.J. p 983 note 1. 

4G. Mo.—State ex inf. Otto v. St. 
Louis College of Physicians and 
Surgeons, 295 S.W. 537, 317 Mo. 

49. 

Bvideuce as to propriety of granting 
diplomas 

Certificate of secretary of state 
and certifled copy of incorporation 
were properly admitted to show col¬ 
lege was not improperly granting 
diplomas.—Collins v. Tansey, 126 A. 
536, 100 N.J.Law 170. 

47. Medical school 

School with less than four-year 


medical course cannot lawfully con¬ 
duct course under pretense that it is 
school of four years’ requirement 
and certify that its graduates are 
entitled to diplomas as medical grad¬ 
uates.—State ex inf. Otto v. Kansas 
City College of Medicine and Surg¬ 
ery, 285 S.W. 980, 315 Mo. 101, 46 
A.L.R. 1472. 

48. Mo.—State v. Gregory, 83 Mo. 
123. 

11 C.J. p 984 note 4. 

49. Vt.—Townshend v. Gray, 19 A. 
635, 62 Vt. 373, 375, 376, 8 L.R.A. 
112 . 

11 C.J. p 984 note 6. 

50. Pa.—In re Philadelphia Medico- 
Chirurgical College, 42 A. 524, 190 
Pa. 121. 

51. Mass.—Kerr v. Shurtleff, 105 N. 
B. 871, 218 Mass. 167. 

11 C.J. p 984 notes 11, 12. 

52. Mass.—^Wright v. Lanckton, 19 
Pick. 288. 

53. Mass;—^Wright v. Lanckton, su¬ 
pra. 
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thenticated by the corporate seal.^^ A university 
may not properly issue diplomas to students with- 
out requiring necessary attendance and is guilty 
of fraud in so issuing diplomas to be used as a 
basis for securing state license to practice a pro- 
fession.5^' 

b. G-ranting or Witbholding 

While the granting of degrees is a matter resting 
iargely in the discretion of the college or university au- 
thorities, a student ordinarily has the right to pursue his 
course of study to its completion and to receive his de- 
gree on successfui completion of the course with due 
observance of reasonable regulations as to attendance, 
deportment and other matters, and the college or uni- 
versity may not arbitrarlly deny him a degree. 

Ordinarily, one matriculating at a college or uni¬ 
versity establishes a contractual relationship enti- 
tling him on compliance with reasonable regulations 
as to scholastic standing, attendance, deportment 
and payment of tuition to pursue his selected course 
of study to completion and to receive a degree or 
certificate awarded for successfui completion of 
such course; but the ordinary rule is subject to 
modification by university regulations assented to 
by the student.^^ A college or a university may re¬ 
fuse a degree to a contumacious student,^or to 
one who has not complied with the conditions re- 
quired but a college cannot arbitrarily and with- 
out cause refuse examination 'and degree to a stu¬ 
dent who has complied with ali the conditions en- 
titling him thereto,^^ nor deny to him k certificate 
of attendance and that he satisfactorily passed the 
final examinations, where the conduct, on account 
of which his degree is denied, occurs after final 


examination,®® A requirement that a candidate for 
a degree shall pass a satisfactory examination 
means satisfactory to the faculty whose duty it is 
to conduct such examination.®^ 

The decision of the college authorities is con- 
clusive 011 the question as to whcther a student 
has performed the conditions entitling him to a 
.degree, if they act in good faith and within their 
jurisdiction.®2 The exercise of a discretionary 
power to withhold a degree will not be interfered 
with by the court in the absence of bad faith or 
ciear abuse.®^ The burden of proving bad faith 
and misconduct on the part of the college author¬ 
ities is on the student claiming a degree.®^ 

The right to mandamus for the granting of a 
degree or the issuance of a diploma by a college 
or university is considered in Mandamus § 233, also 
38 C.J. p 823 note 23-p 824 note 31, 11 CJ. p 985 
notes 26-30. 

§ 9. Public Aid 

a. In general 

b. Appropriations 

a. In General 

In the absence of constitutional prohibition, the state 
may extend financiai aid to public or private collsges and 
universities. 

When prohibited by constitutional provision pub¬ 
lic aid cannot be extended to private®® or sectar- 
ian®® institutions, but such prohibitions, of course, 
do not apply to public institutions established and 
maintained by the state.®'^ In the absence of such 


54. S.C.—^Barton v. Wilson, 9 Rich. 
273. 

11 C.J. p 984 note 17. 

56. Wash.—State v. American Uni¬ 
versity of Sanipractic, 250 P. 52, 
140 Wash. 625. 

3>rTig'less healing 

University, issuing" diplomas for 
practice of drugless healing, as re- 
Quired by L.1919 p 64, was guilty of 
fraud and violation of law in issuing 
diplomas without requiring proper 
attendance.—State v. American Uni¬ 
versity of Sanipractic, supra. 

se. N.Y.—^Anthony v. Syracuse Uni¬ 
versity, 231 N.Y.S. 435, 224 App. 
Div. 487, reversing 223 N.Y.S. 796, 
130 Misc. 249. 

Assent shown 

By signing later registration cards, 
student assented to modification of 
contract created by signing earlier 
cards.—^Anthony v. Syracuse Uni¬ 
versity, supra. 

Xtule of constructive kuowledge 
was applicable to rule permitting 
university to dismiss student at any 


time for any reason.—^Anthony v. 

Syracuse University, supra. 

57- N.Y.—^People v. New York Law 
School, 22 N.Y.S. 663, 68 Hun 118. 

Or.—Tate v. North Pac. College, 140 
P. 743, 70 Or. 160, 166. 

58. Colo.—Steinhauer v. Arkins, 69 
P. 1075, 18 Colo.App. 49. 

111,—See People v. Bennett Medical 
College, 205 Ill.App. 324. 

11 C.J. p 984 note 19. 

59. Neb.—State v. Lincoln Medical 
College, 116 N.W. 294, 81 Neb. 533, 
17 L.R.A.,N.S., 930. 

11 C.J. p 984 note 20. 

60- N.Y.—People v. New York Law 
School, 22 N.Y.S. 663, 68 Hun 118. 

Or.—Tate v. North Pac. College, 140 
P. 743, 70 Or. 160, 166. 

61. Colo.—Steinhauer v. Arkins, 69 
P. 1075, 18 Colo.App. 49. 

11 C.J. p 984 note 22. 

6(2. Colo.—People ex rei. Moore v. 
Lory, 31 P.2d 1112, 1113, 94 Colo. 
595, quoting Corpus Juris. 


Or.—Tate v. North Pac. College, 140 
P. 743, 70 Or. 160. 

11 C.J. p 984 note 23. 

63. 111.—See People v. Bennett Medi¬ 
cal College, 205 Ill.App. 324. 

N.Y.—People v. New York Homoeo- 
pathic Medical College, etc., 20 N. 
Y.S. 379. 

Pa.—Addy v. College, 11 Pa.Dist. 687. 
11 C.J. p 985 note 24. 

64. Or.—Tate v. North Pac. College, 
140 P. 743, 70 Or. 160. 

11 C.J. p 985 note 25. 

65. Ala.—Elsberry v. Seay, 3 So. 
804, 83 Ala. 514. 

La.—State v. Graham, 25 La.Ann. 
440. 

11 C.J. p 985 note 31. 

66. S.D.—Dakota Synod v. State, 50 
N.W. 632, 2 S.D. 366, 14 L.R.A. 418. 

11 C.J. p 985 note 32. 

67. Ky.—James v. State Univ., 114 
S.W. 767, 131 Ky. 156. 

N.J.—Rutgers College v. Morgan, 57 
A. 250, 70 N.J.Law 460, afflrmed 60 
A. 205, 71 N.J.Law 663. 

11 C.J. p 985 note 33. 
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prohibition States may make grants for the endow- 
ment and aid of both state and private colleges;68 
and state aid need not be denied a college or uni- 
versity mercly because no provision for such aid 
is expressiy made by the constitution.^» 

b. Appropriations 

Appropriations for colleges and unlversities may be 
absolute or conditional, and the amount, purpose, and 
other detaiis of such appropriations will ordinarily de- 
pend on applicable statutory provisions. 

Appropriations of money in aid of colleges and 
universitics may be absolute and unconditional,70 
or they may be conditional.71 If, however, a con- 
dition is attached to an appropriation, it must be 
strictly performcd to entitle the institution to the 
sum offcred.'72 ^phe disposition of the funds ap- 
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propriated by congress for the aid of colleges of 
agriculture and mechanic arts is left to the discre- 
tion of the States,subject only to the limitation 
that the fund must be applied to its intended pur- 
poseJ'^ Under an act making an appropriation to 
such schools as shall be actually engaged in a cer- 
tain kind of instruction, only such colleges may 
take as were in operation at the time of the ap¬ 
propriationi 5 The amount of such appropria- 
tions,7S the time'^'^ and nianner of withdrawing the 
same, whether on voucher*^® qj. otherwise,*^^ the 
particular purposes for which it may be used,^^ the 
time within which such purpose should be execut- 
ed,^^ the officer or board entitled to expend it,®^ ^he 
priority of warrants,S3 and the fund from which 
the money is to be drawn^^ are in general con¬ 


ea. Va. — Phillips v. Commonwealth 
Univ., 34 S.E. 66, 97 Va. 472, 47 L. 
R.A. 284. 

11 C.J. p 986 note 34. 

69. Ky.—Hiffgins v. Prater. 14 S.W. 
910, 91 Ky. 6, 12 Ky.L. 645. 

Ohio.—State v. Oglevee, 37 Ohio St. 
1—State V. Toledo, 23 Ohio Cir.Ct. 
327. 

70. lowa.—State v. Sherman, 46 
lowa 415. 

11 C.J. p 986 note 38. 

71. Mich.—State Board of Agricul¬ 
ture V. State Administrative Board, 
197 N.W. 160, 226 Mich. 417. 

TTse for speciflc purpose 

Legislative appropriation of funds 
to state college of agriculture may 
be on condition that it shall be used 
for speciQc purpose, or on any other 
condition that legislature may law- 
fully impo.se not invasive of consti- 
tutional rights and powers of the 
governing board of the college.— 
State Board of Agriculture v. State 
Administrative Board, supra. 

72. Mich.—State Bd. of Agriculture 
V. Auditor-Gen., 147 N.W. 529, 180 
Mich. 349. 

11 C.J. p 986 note 39. 

73 . TT.S.—Wyoming v. Irvine, Wyo., 
27 S.Ct. 613, 20G U.S. 278, 51 L.Ed. 
1063. 

11 C.J. p 986 note 40. 

74. R.I.—In re Agricultural Funds, 
21 A. 916, 17 R.I. 815. 

11 C.J. p 986 note 41. 

75. Ala.—State v. White, 23 So. 31, 
116 Ala. 202. 

76. N.Y.—People v. Davenport, 23 N. 
B. 664, 117 N.Y. 649, modifying 30 
Hun 177, 

11 C.J. p 986 note 43. 

77 . Ind.—Marks v. Purdue Unlv., 37 
Irid. 155. 

lowa.—State v. Sherman, 46 lowa 
415. 

11 C.J, p 986 note 44. 

78. Neb.—State v. Moore, 64 N.W. 
975, 46 Neb. 373—State v. Moore, 


54 N.W. 866, 36 Neb. 579—State v. 

Liedtke, 4 N.W. 61. 9 Neb. 468. 

79. Mont.—State v. Wright, 42 P. 

103, 17 Mont. 77. 

11 C.J. p 986 note 47. 

80. Mont.—State v. Erickson, 244 P. 

287. 75 Mont. 429. 

11 C.J. p 986 note 48. 

Bebts for past support and main- 
tenance 

Acts 1922 c 100, appropriating 
six thousand dollars for improve- 
ments to the buildings and grounds 
of the West Kentucky Industrial 
College and flfteen thousand dollars 
annually for support and mainten- 
ance, does not authorize the use of 
the sums appropriated for the pay- 
ment of debts contracted for past 
support and maintenance, especially 
as Acts 1918 c 18, whereby the legis¬ 
lature assumed control of such col¬ 
lege, shows intention to incur any 
obligation in excess of the amounts 
thereby appropriated.—^Davis v. 
Steward, 248 S.W. 531, 198 Ky. 248. 
Fast-due wages 

Fund provided by L.1917 p 199, ap¬ 
propriating to University of Illinois 
money ‘for its use and maintenance, 
could not be drawn on to pay state 
civil Service employee past-due wag- 
es.—People v. : Board of Trustees of 
University of Illinois, 119 N.E. 696, 
283 111. 494. 

University or agricultural experi- 
znental purposes 

Mill Tax Act 1913, limiting appro¬ 
priations to Purdue University to 
amounts raised by tax provided for 
in act, was intended to cut off ap¬ 
propriations for buildings and other 
special purposes, but not previously 
established annual appropriations for 
Agricultural Experiment Station 
and Agricultural Bxtension Depart¬ 
ment of the University, and. there- 
fore did not affect appropriation 
made by Acts 1911 c 54; Acts 1913 c 
135, and Acts 1913 c 340; nor did it 
repeal Acts 1913 c 184, appropriating 


I money for greenhouse, dairy building 
I and equipment, and purchase of addi- 
tional farm lands; nor did it prevent 

I other payments to trustees of uni- 
[ versity as special agents for admin- 

istration of Agricultural Extension 
Department. The saving provision 
in the act did not necessarily apply 
to state appropriations, federal ap¬ 
propriations to departments of uni¬ 
versity being thereby preserved, 
since such federal appropriations 
were subject to be cut off by action 
of state; and appropriations for ex¬ 
periment station and Agricultural 
Bxtension Department made pursu- 
ant to federal acts, such as that 
made by Acts 1909 c 167, are per¬ 
manent appropriations exempting 
them from operation of act. Also, 
it was held that mention in the act 
of departments of Indiana University 
and omission to mention departments 
of Purdue University sufficiently in- 
dicated that departments of Purdue 
University were ^xcluded from use 
and benefit, ^nd also from limita- 
tions, of the act.—Indiana Stat.e 
Board of Finance v. State, 121 N.E. 
649, 188 Ind. 36. 

81. Expenses for first year 
In appropriating a certain sum to 
junior college for payment of opera¬ 
tion expenses for first year of opera¬ 
tion or for school year 1938-1939, 
legislature intended that college 
building should be promptly con- 
structed so as to be ready for occu- 
pation and use on or prior to begin- 
ning of school year 1938-1939, under 
Lr.1937' cc 113, 158.—Chez ex rei. 

Weber College v. Utah State Bldg. 
Commission, Utah, 74 P.2d 687. 

88'. Mich.—State Univ. v. Auditor- 
Gen., 132 N.W. 1037, 167 Mich. 444. 
Utah.—McCornlck v. Thatcher, 30 P. 
1091, 8 Utah 294, 17 L.R.A. 243. 

83. La.—State v. Burke, 35 La.Ann. 
457. 

II C.J. p 986 note 50. 

84. Mo.—Lincoln University v. 
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trolled by the terms of applicable statutes. It has 
been held that a public school fund may not be 
used as the basis of an appropriation for colkges 
and universities,^^ althoiigh cojistitutional prohibi- 
tions against the appropriation of money raised 
for public schools for the maintenance of sectarian 
schools do not preclude appropriation of such mon- 
eys for sectarian institutions of higher learning, 
since the term '‘public schools*^ does not include 
colleges and universities.^® 

Necessity for specific appropriation. Money paid 
into a state treasury as taxes belongs to the state, 
and cannot be expended by the board of regents of 
a state university without a specific appropriation 
by the legislature but money donated by the 
United States to a university for a specific purpose 
is no part of the funds of the state, and no legisla- 
tive appropriation is necessary.^^ 

§10. Property and Funds 

The property and funds of a college or university or- 
dinarily comprise its grounds and buildings whether used 
for study or incidental purposes such as athletics, and 
aiso include whatever It may have by way of endow- 
ments. The Institution may not Issue bonds without 
statutory authority, although where so authorized It 
may issue valid obiigations within the restrictions Im- 
posed, which are generally to be regarded as obiigations 
of the coiiege or university Itseif and not of the state. 


A “college estate” comprises not only the col¬ 
lege buildings and grounds, but also property held 
by the college by way of endowment.^^ While the 
purpose of a college or university is not the erec- 
tion or equipment of buildings therefor,90 obvious- 
ly buildings, including new or additional ones as 
the needs of the institution expand, are necessary 
to the accomplishment of the purposes of the col¬ 
lege or university. In addition to the buildings 
requisite for instruction, the physical property of 
a college or university properly includes athletic 
fields,^^ apartmeiits or dwelling houses for the use 
of officers and professors,^^ and dormitories or 
houses for the residence of the students.^^ A leg- 
islative restriction on the location of buildings does 
not prevent a chaiige of location which does not 
violate the restriction.^^ The funds of a state uni¬ 
versity are not public funds within the meaning 
of statutes relating to public funds or state moneys 
generally. 

Bonds. In the absence of statutory authority, a 
state college or university may not issue bonds,^6 
although where so authorized by the Icgislature, it 
may issue bonds and pledge its resourccs as secur- 
ity within the limitations imposed by statute.®*^ Un¬ 
der applicable statutory provisions, it has been held 
that bonds issued by a state university may be sold 


Hackmann, 243 S.W. 320, 295 Mo. 
118. 

11 C.J. p 987 note 51. 

85. tXniversity as uot a 
school” 

L.1921 p 86, providing for the re- 
organization of the Lincoln institu¬ 
tion under the name of the “Lincoln 
University” for the higher education 
of the negro race, and making ap¬ 
propriation, in § 8, for such uni¬ 
versity out of the public school fund, 
were held void under Const. art 11 
§§ 1-3, 5-7, the Lincoln University 
not being a part of the public school 
System, and the use of the school 
funds for such purposes not being 
the use thereof for” public school 
purposes.—Lincoln University v. 
Hackmann, supra. 

88. Mass.—In re Opinion of the Jus- 
tices, 102 N.E. 464, 214 Mass. 599. 

87. Neb.—State v. Moore, 64 N.W. 

975, 46 Neb. 373. 

11 C.J. p 987 note 52. 

Appropriation held “specific” 

Where the legislature makes a 
specific appropriation in favor of a 
rotary fund, and the scope and pur¬ 
pose of such fund is deflned by the 
Appropriation Act in terms which 
fairly and reasonably include the use 
of said funds for the purpose of 
maintaining said book and supply 
store, the appropriation is specific, i 
within the meaning of § 22 art 2 of I 


the state constitution.—Long v. 
Board of Trustees, 157 N.E. 395, 24 
Ohio App. 261. 

88. Neb.—State v. Searle, 108 N.W. 
1119, 109 N.W. 770, 77 Neb. 155. 

89. R.L—Brown Univ. v. Granger, 
36 A. 720, 19 R.I. 704, 36 L.R.A. 
847. 

90. Idaho.—Roach v. Gooding, 81 P. 
642, 11 Idaho 244. 

91. Ohio.—Cincinnati v. Jones, 16 
Ohio S. & C.P. 343—Cincinnati 
Univ. V. Cincinnati, 10 Ohio N.P. 
741, 1 Ohio N.P.,N.S., 105. , 

9®. N.J.—State V. Ross, 24 N.J.Law 
497. 

Ohio.—Cincinnati v. Jones, 16 Ohio 
S. & C.P. 343. 

11 C.J. p 989 note 82. 

93. Ohio.—Cincinnati v. Jones, 16 
Ohio S. & C.P. 343. 

11 C.J. p 989 note 83. 

94. Mass.—Massachusetts Inst. of 
Technology v. Boston Soc.. of 
Natural History, 105 N.E. 874, 218 
Mass. 189. 

11 C.J. p 989 note 84. 

95. Ind.—State v. Carr, 12 N.E. 318, 
111 Ind. 335. 

Wash.—State v. Clausen, 99 P. 743, 
51 Wash, 548. 

98. Ala.—Alabama College v. Har- 
man, 175 So. 394, 234 Ala. 446. 
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Pledge of students’ fees and xaort- 
gage of land 

Alabama College, a state institu¬ 
tion created by statute, could not 
issue bonds to erect dormilory, and 
pledge student fees and execute 
mortgage on lands owned by college 
to secure bonds, in absence of statu- 
lory authority.—^Alabama College v. 
Harman, supra. 

97. Ala.—Harman v. Alabama Col¬ 
lege, 177 So. 747, 235 Ala. 148. 
Idaho.—State ex rei. Miller v. State 
Board of Education, 52 P.2d 141, 
56 Idaho 210. 

Mont.—State ex rei. Wiison v. State 
Board of Education of Montana, 56 
P.2d 1079, 102 Mont. 165—State ex 
rei. Veeder v. State Board of Edu¬ 
cation, 33 P.2d 516, 97 Mont. 121. 
Or.—McClain y. Regents of the Uni¬ 
versity, 265 P. 412, 124 Or. 629. 
Wyo.—Arnold v. Bond, 34 P.2d 28, 
47 Wyo. 236, 

Construction. of dormitory 
Ala.—Harman v. Alabama College, 
177 So. 747, 235 Ala. 148. 

Or.—McClain v. Regents of the Uni¬ 
versity. 265 P. 412, 124 Or. 629. 
Failure to give details as not fatal 
Mont.—State ex rei. Wllson v. State 
Board of Education of Montana, 
56 P.2d 1079, 102 Mont. 165. 

Fees, rents, and revonues of students’ 
Union building 

Agreement of state board of edu* 
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to private investors,38 or that the primary purpose 
of the Icgislature in authorizing the construction 
and financing of buildiiigs by such institutions was 
to enable them to erect buildings and pay for them 
with bonds payable out of revenues derived from 
the buildings or that a state board of educa- 
tion was aiithorizcd to pledge a portion of the in¬ 
come and intcrest from a university land grant to 
secure bonds issued as security for repayment of a 
loan from the federal government, for construction 
of a building at a state university,! that the au- 
thority of such board to issue the bonds was not 
vitiated by the fact that the building wouid not be 
completed before expiration of the emergency pe- 
riod to which the operative effect of the enabling 
statute was limited,^ and that where no part of the 
debt to be incurred is to be repaid from taxes, it 
is unnecessary to submit to the voters the question 
of issuing the bonds and incurring the indebted- 
ness.3 It has been held that statutory bonds issued 
by a university are to be regarded as valid obliga- 
tions of the university, but not as obligations of 
the state,^ and that no provisions need be made to 
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provide interest and sinking fund requirements out 
of taxation.5 

§11. - Right to Acquire, Hold, and Con- 

vey Property 

Broadiy speaking an incorporated or unincorporated 
college or university has the power to acquire, hoid and 
transfer real and personal property essentiai to its main- 
tenance as an educational institution or within the scope 
of the purposes contemplated by its charter or by ap- 
pilcable statutory provisions. 

An incorporated college or university has at least 
implied, and frequently express, power to take, re- 
ceive, hold, and convey property for the purpose 
of carrying out its objects, that is, the establishment 
and maintenance of an educational institution.® 
Even where there is doubt as to the college or uni¬ 
versity being a de jure Corporation, but where it 
is at least a de facto Corporation, it can take, hold, 
and convey property.*^ The amount of property 
which a college or university may take or hold is, 
however, often limited by its charter or by the stat- 
utes of the state.® While a statute removing the 
limitation cannot affect property rights already 


cation to pledffe students’ fees, to- 
gether with rents and revenues • of 
students' union building at uni¬ 
versity, so long as bonds against 
building were outstanding, was valid 
although extending beyond term of 
individual membors, and pledge by 
state board of education of accumu- 
lated assets in students’ union build¬ 
ing fund to repay money borrowed 
for immediate erection of union 
building was authorized, where fund 
was raised for specific purpose of 
erection of building.—State ex rei. 
Veeder v. State Board of Education, 
33 P.2d 516, 97 Mont. 121. 

Pledge of income 

Ala.—Harman v. Alabama College, 
177 So. 747, 235 Ala. 148. 

Idaho.—State ex rei Mi 11 er v. State 
Board of Education, 52 P.2d 141, 
56 Idaho 210. 

Wyo.—Arnold v. Bond, 34 P,2d 28, 47 
Wyo. 236. 

Validity of bonds under constitution- 
al inhibition as to “debts” 

Under statute authorizing state 
institutions to borrow from federal 
agencies for erection of buildings, to 
issue bonds and pledge student fees 
for repayment of money borrowed, 
and providing that bonds wouid not 
constitute an obligation of the state 
or be payable out of any moneys ap- 
propriated to college by the state, 
money borrowed ♦ from a federal 
agency by the Alabama College 
wouid constitute a “debt” of the Ala¬ 
bama College as respects whether 
obligation was invalid under consti- 
tutional provision prohibiting crea- 
tion of new debts by state or its 


authority, but as respects pledge of 
students' fees and other moneys not 
derived from appropriation by the 
state to the college for repayment 
of bonds, the debt created by the 
loan wouid not be a “debt created by 
the state or its authority” within 
the inhibition of the constitution 
against the creation of a new debt 
by the state or its authority.—Har¬ 
man V. Alabama College, 177 So. 747, 
235 Ala. 148. 

98. Ky.-rJ. D. Van Hooser & Co. v. 

University of Kentucky, 90 S.W.2d 

1029, 262 Ky. 581. 

Borrowing from federal agency as 
not mandatory 

Bonds issued by state university 
to flnance construction of buildings 
could be sold to private individuals, 
provision that state educational in¬ 
stitutions may borrow money from 
Public Works Administration or 
other agency of federal government 
not being mandatory.—J. D. Van 
Hooser & Co. v. University of Ken¬ 
tucky, supra. 

90. Ky.—J. D. Van Hooser & Co. v. 

University of Kentucky, supra. 

1. Mont.—State ex rei. Dragstedt v. 

State Board of Education, 62 P.2d 

330, 103 Mont. 336. 

2. Froject initiat ed two years 
ahead 

Authority of state board of edu¬ 
cation to issue bonds to secure re¬ 
payment of loan from federal gov¬ 
ernment for construction of build¬ 
ing at state university was not viti¬ 
ated because building wouid not be 
completed prior to expiration of 


emergency period to which operative 
effect of statute under which bonds 
were issued was limited, where 
project was initiated nearly two 
years prior to expiration date of 
statute.—State ex rei. Dragstedt v. 
State Board of Education, supra. 

3. Mont.—State ex rei. Dragstedt v. 
State Board of Education, 62 P.2d 
330, 102 Mont. 336. 

N.M.—State v. Regents of University 
of New Mexico, 258 P. 571, 32 N. 

M. 428. 

4. N.M.—State v. Regents of Uni¬ 
versity of New Mexico, supra. 
Slight misnomer of University in 

statute or contract is immaterial as 
to validity of University bonds, 
where its identity appears or can be 
made to appear by parol, and a stat¬ 
ute authorizing “The Board of Re¬ 
gents of the University of New Mex¬ 
ico” instead of “the Regents’of the 
University of New Mexico” to issue 
bonds was held not to render bonds 
invalid.—State v. Regents of Univer¬ 
sity of New Mexico, supra. 

5. N.M.—State v. Regents of Uni¬ 
versity of New Mexico, supra. 

e. Md.—St. Charles College v. Car- 
roll, 88 A. 277, 121 Md. 464. 

Mass.—Dexter v. Harvard College, 57 

N. E. 371, 176 Mass. 192. , 

Or.—Liggett v. Ladd, 21 P. 133, 17 
Or. 89. 

11 C.J. p 989 notes'86, 87. 

7. N.C.—Claremont College v. Rid- 
dle, 81 S.E. 283, 165 N.C. 211. 

8. N.Y.—In re McGraw, 19 N.E. 233, 
111 N.Y. 66, 2 L.R.A. 387. affirming 
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vested,^ yet an additional grant of power to take 
and hold, given by a subsequent charter, is not sub- 
ject to the limitation imposed by a prior charter.i® 

Under applicable charter or statutory provisions, 
it has been held that a college or university may 
acquire and hold land,^^ as in the case of land given 
it for park purposes of students and the general 
public,l2 or that it may purchase land for college 
purposes and construet necessary buildings there- 
on,^3 or may purchase property for development and 
resale,^^ or may acquire and hold national bank 
stock,is or a note and mortgage.^® 

§12. - Private Donations 

Colleges and universities are ordinarii/ authorized to 
receive or reject private donations, and where such are 
accepted the institution must compiy with any conditions 
attached thereto. A promrse to contribute to a college 
or university is enforceable where supported by a suffi¬ 
cient consideration, such as retention of the institution In 
the piace where then located. 

The endowment of a college is commonly under- 
stood to include all the property, of whatever char¬ 
acter, given to the institution for its permanent 
support.^*^ Educational institutions are usually ex- 
pressly authorized to receive private donations, 
and it has been held that a college may receive a 
gift of money for erection of a church for use of 


its students.i^ The directors, regents, or trustees 
are at liberty to reject a proposed donation, if in 
their opinion the terms are unlawful, or for any 
reason unacceptable to them.20 however, they 
.accept it, they do so on the terms prescribed,^! and 
a college or university may not lawfully carry out 
an agreement' in violation of the terms of an en¬ 
dowment accepted by it .22 A condition precedent 
must be complied with to make the promise- of an 
endowment a binding contract.23 Similarly, on the 
breach of a condition subsequent the donation will 

be forfeited.24 

A promise or offer to donate or contribute is 
binding and enforceable wheii supported by a con¬ 
sideration, such as the assumption of responsibili- 
ties and incurring of liabilities,^^ the retention of 
the college in the place where it is then located,^^ 
the acceptance of the subscription,27 the raising of 
an endowment,or an implied promise to use the 
funds subscribed in conformity with the terms and 
object of the subscription.^^ In the event of a fail- 
ure of consideration, the promise is not cnforcea- 
ble;30 but where the college performs its part of 
the agreement, the other party is bound to pay the 
promised sum,^i and consolidation of a college or 
university with another institution in furtherance 


45 Hun 364, affirmed 10 S.Ct 775, 
136 U.S. 152, 34 L.Ed. 427. 

11 C.J. p 989 note 89. 

9. N.Y.—Matter of McGraw, 19 N.E. 
233, 111 N.Y. 66, 2 L.R.A. 387, af- 
firming 45 Hun 354, and affirmed 10 
S.Ct. 775, 136 U.S. 152, 34 L.Ed. 
427. 

10. N.Y.—PhcBnix v. Columbia Col¬ 
lege. 84 N.Y.S. 897, 87 App.Div. 438, 
affirmed 72 N.E. 1149, 179 N.Y. 592. 

11. Mich.—State Univ. v. Detroit 
Young Men's Soc., 12 Mich. 138. 

Minn.—State Univ. v. Hart, 7 Minn. 
61. 

Or.—Liggett v. Ladd, 31 P. 81, 23 
Or. 26. 

12. Vt.T—President and Pellows of 
Middlebury College v. Central Pow¬ 
er Corporation of Vermont, 143 A. 
384, 101 Vt. 325. 

13. Ga.—State v. Regents of Uni¬ 
versity System of Georgia, 175 S.E. 
667, 179 Ga. 210. 

Discretion of trustees 

Regents of University System were 
authorized, in their discretion to pur¬ 
chase lands for college purposes, to 
construet dormitories, gymnasia, and 
other buildings necessary to useful- 
ness of institutions in system, and 
to require students to pay reason- 
able fees for their use.—State v. 
Regents of University System of 
Georgia, supra. 

14. Md.—Diggs v. Morgan College, 
105 A. 157, 133 Md. 264. 


15. U.S.—Gamble v. Cumberland 
College, D.C.Ky., 4 F.Supp. 767. 

16. Neb.—Goddard v. Clarke, 96 N. 
W. 350, 1 Neb., Unoff., 769. 

17. Miss.—Millsaps College v. City 
of Jackson, 101 So. 574, 136 Miss. 
795, affirmed 48 S.Ct. 94, 275 U.S. 
129, 72 L.Ed. 196. 

18. Ohio.—Hooker v. Wittenberg 
College, 2 Cinc.Super. 353. 

11 C.J. p 990 note 93. 

19. Md.—^President and Council of 
Mt. St. Mary’s College v. Williams, 
103 A. 479, 132 Md. 184. 

Under general charter powers 
Corporation organized “for the 
education of youth, the pursuit of 
Science and the general diffusion of 
knowledge,” could receive gift of 
money for erection bf church for use 
of students, under its charter power 
entitling it to purchase, take, hold, 
and convey realty or personalty.— 
President and Council of Mt. St. 
Mary’s College v. Williams, supra. 

Number of churches already in vi- 
cinity 

Where T^ill devised remainder to 
college for construction of church at 
specified location, mere fact that suf¬ 
ficient number of churches of that 
dehomination existed already in 
neighborhood did not affect right of 
college to receive the fund.—Presi¬ 
dent and Council of Mt. St, Mary's 
College V. Williams, supra. 


20. Ohio.—State v. Schauss, 23 Ohio 
Cir.Ct. 283. 

21. Md.—St. Charles College v. Car- 
roll, 88 A. 277, 121 Md. 464. 

Ohio.—State v. Schauss, 23 Ohio Cir. 
Ct. 283. 

22. Mass.—President and Pellows of 
Harvard College v. Attorney Gen¬ 
eral, 117 N.E. 903, 228 Mass. 396. 

23. Wis.—Grant Univ. v. Bentley, 94 
N.W. 42, 117 Wis. 260. 

11 C.J. p 990 note 96. 

24 Md.—St. Charles College v. Car- 
roll, 88 A. 277, 121 Md. 464. 

25. 111.—Beatty v. Western College, 
52 N.E. 432, 177 111. 280, 69 Am.S.R. 
242, 42 L.R.A. 797, affirming 71 111. 
App. 587. 

11 C.J. p 990 note 99. 

26. Mass.—Williams College v. Dan- 
forth, 12 Pick. 541. 

27. Ind.—Barnett v. Pranklin Col¬ 
lege, 37 N.E. 427, 432, 10 Ind.App. 
103, 697. 

28. lowa.—Burlington Univ. v. Bar- 
rett, 22 lowa 60, 92 Am.D. 376. 

29- Mass.—Ladies' Collegiate Inst. 
v. Prench, 16 Gray. 196. 

30. lowa.—Simpson Contenary Col¬ 
lege V. Tuttle, 33 N.W. 74, 71 lowa 
596. 

31- Miss.—Magruder v. Belhaven 
Collegiate, etc., Inst., 63 So. 349, 
106 Miss. 167. 

11 C.J. p 990 note 6. 
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of the general educational purpose of the merged 
institution does not constitute a failure of consid- 
eration absolving a subscriber of his obligation to 
contribute.^ 2 

The profits accruing to the vendee in a sale of 
land scrip, by virtuc of the general act of congress, 
dohating such scrip to the state, form no part of 
the purchase price thereof, and may be the sub- 
ject of a valid gift to a university.33 
A statute validating gifts for the education of 
persons within the state has been construed as re- 
quiring the college or university to be located with¬ 
in the state but as not rcqiiiring the beneficiaries 
or students to be confined to residents of such 
state.34 

§ 13. - Title to Property 

A college or university may hold absolute or condi- 
tional title to property In accordance with the circum- 
stances involved, and title to property of a state institu¬ 
tion is sometimes regarded as vested in the state. 

In determining the title of an, incorporated col- 

Z2. Ky .—Central University of Ken- 
tucky V. Waltin, 90 S.W. 1066, 122 
Ky. 65, 28 Ky.L. 1041, 

33. N.y. —In re McGraw, 19 N.E. 

233, 111 N.Y. 66, 2 L.R.A. 387, af- 
firmed 10 S.Ct. 775, 136 U.S. 152, 

34 L.Ed. 427. 

11 C.J. p 990 note 8. 

34. Va.—Triplett v. Trotter, 193 S. 

E. 514. 

35,. Ky.—Kentucky Univ. v. White, 

10 Ky.Op. 89. 

36. N.C.—Claromont College v. Rid- 
dle, 81 S.B. 283, 165 N.C. 211. 

37. Md.—St, Charles College v. Car- 
roll, 88 A. 277, 121 Md. 464. 

11 C.J. p 991 note 11. 

38. N.C.—Claremont College v. Rid- 
dle, 81 S.E. 2S3, 165 N.C. 211. 

S.C.—McManaway v. Clapp, 148 S.E. 

18, 150 S.C. 249. 

Fresumptiou of deed 
Where land was conveyed to Bap- 
tist Convention for university, which 
reconveyed portion of land twenty 
years thereafter, law will presume 
deed by Convention to university, if 
necessary to perfect title in uni¬ 
versity,—McManaway v. Clapp, su¬ 
pra. 

38. Assomption of indebtedness 
A conveyance of land to a college 
in oonsideration of one dollar and 
of sp'’cifled covenants and conditions, 
includ i ng grantee’s assumption of 
bonded indebtedness of grantor on 
the land to become due in the future, 
and on grantee’s failure to pay the 
indebtedness at maturity, a reversion 
to grantor, and whereby . grantee 
pledges itself in that event to recon- 
vey to grantor, or its assigns, vrith 


lege or university to real property held by it, ref- 
erence must be had not only to the terms of the 
conveyance but also to the charter of the institu¬ 
tion and pertinent statutes, as the property is held 
under the conveyance and charter as if they con- 
stituted but one instrument,^^ and such convey- 
ances are within the operation of a general statute 
providing that all deeds shall be construed to be 
in fee, with or without the word “heirs,” unless 
the contrary clearly appears.^® Particular convey- 
ances have been construed to be absolute rather 
than in trust,^^ and to convey a fee rather than 
an estate of lesser dignity,38 or to be made on con- 
dition subsequent.39 Conditions attached to a grant 
or donation should be observed by the college or 
university, are ordinarily enforceable where the in- 
strument is supported by sufficient consideration,^® 
although not where in violation of law,^i and in 
the absence of waiver breach of a valid condition 
subsequent may afford ground for reversion of the 

property to the donor or his representatives.^2 h 

has been held that the legal and equitable tities to 

Barker v. Central University of 
lowa, supra. 

41. 111.—Trustees of Eureka College 
V. Bondurant, 124 N.E. 652, 289 111. 
289. 

Void condition. STLbseg.Tient 
Condition subseguent conveyance 
to trustees of Eureka College pro¬ 
viding that receipts of land should 
remain perpetual fund for the use 
of college, and that on failure so to 
use land and receipts therefrom 
property should revert, was void, and 
trustees took property in fee abso- 
lutely, § 6 of act of Feb, 6, 1855, 
Priv.Acts 1855 p 542, incorporating 
college providing that donation of 
real estate lands shall be sold within 
ten years from the date of donation 
and value applied as specified by 
donor.—Trustees of Eureka College 
V. Bondurant, 124 N.E. 652, 289 111. 
289. 

42. ChaxLge of deuomiuational man- 
agement 

Where by the charter of a uni¬ 
versity it was under control of the 
Baptist denomination, and the provi- 
sions to this effect were declared un- 
alterable, and an instrument, making 
a donation to the university, pro- 
hibited its removal from the city 
where it was then located, and pro- 
vided for the return of the fund for 
noncompliance with the conditions or 
trusts thereof, an amendment of the 
charter. to vest control in the Re- 
formed Church was a violation of 
the , contract, entitling the donors' 
heirs to a return of the fund. Where 
an instrument donating money to a 
university contained provisions as to 
the grade of college work to be main- 


restriction on grantee’s right to en- 
cumber or dispose of land ‘"convey¬ 
ed” until conditions of deed had been 
complied with, is a conveyance on 
condition subsequent, in view of Civ. 
Code 1910 §§ 3716, 3717.—City of 
Gainesville v. Brenau College, 103 S. 
E. 164, 150 Ga. 156. 

Condition. subsequent not shown 
Deed to ' Baptist Convention in 
trust for university for educational 
purposes did not convey land on 
condition subsequent, avoiding con¬ 
veyance if property ceased to be 
used for purposes specified.—McMan¬ 
away v. Clapp, 148 S.E. 18, 150 S.C. 
249. 

40. lowa.—Curtis & Barker v. Cen¬ 
tral University of lowa, 176 N.W. 
330, 188 lowa 300. 

Duty to require bond 
Where a condition of the instru¬ 
ment donating a fund to a university 
was that the board of trustees 
should take a bond from the officers 
or agents having the custody and 
investment of the fund, it was the 
duty of the board to require such 
bond.—Curtis & Barker v. Central 
University of lowa, supra. 

Sufficient consideratiou shown 
Where donors made a proposal to 
donate funds to a university “on 
such reasonable conditions as we 
may name when formally presented 
to the board,” a provision in a later 
instrument of donation, carrying out 
the provisions of the proposal, for 
forfeiture and return of the fund for 
noncompliance with the conditions 
and trusts therein, was supported by 
a sufficient oonsideration.—Curtis & 
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a fund do not merge although the trustee and the 
cestui are the same, where an instrument donating 
a fund to a university provides for forfeiture and 
return of the fund for noncompliance with condi- 
tions and trusts therein.^^ 

Where lands are deeded to a college or univer¬ 
sity to be used for specified purposes, and no time 
is set for the beginning of use for such purposes, 
it will be presumed that the grantor contemplated 
that the time element should be left to the discre- 
tion of the university authorities, a reasonable time 
will be allowed for the beginning of such use, and 
delay not exceeding a reasonable time is no ground 
for forfeiture of the grant.^^ Forfeiture will not 
be decreed for breach of conditions or covenants 
contained in the deed where the facts show that 
there was no such breach.'^ 5 

It has been held that on the vesting of title to 
public lands of the state in -a state university, such 
lands stili remain those of the state,^® that money 
deposited in a bank by a state university consti- 
tutes state tods,^*^ and that particular records ex- 


tant after destruction of gencral land archives 
should be construed as showing title in the state 
through the trustees of a state university rather 
than in a city,^^ although in the absence of condi¬ 
tions contained in an appropriation, the proceeds 
of sale of property of a state university may be 
paid to the treasurer of the university instead of 
the state treasurer.^^ 

On the sale of goods to a citizens’ committee on 
a credit basis, but without retention of title in the 
seller, the committee has power to pass title to a 
university without lien or trust in favor of the 
seller.5® 

§14. - Control and Disposition 

The control and disposition of college and university 
funds ordinarily rests with the trustees of a private in- 
stitution or with the board of regents in the case of a 
public institution, and must be in accordance with ap- 
plicable provisions of controlling grants, charter, statute, 
and constitution. 

The control and disposition of college or univer¬ 
sity funds and property is ordinarily confided to 
a board of trustees or regents,^^ or to a state treas- 


tained, the naming: of professors, the 
endowment of chairs, etc., and pro- 
vided for return of the fund for fail- 
ure to comply with the conditions or 
in the execution of the trusts there- 
in, “reasonable consideration being 
made for unavoidable delays and un- 
foreseen contingencies,” the quoted 
provision did not authorize a diver- 
sion of the fund to the support of 
the university after it had changed 
its denominational management.— 
Curtis & Barker v, Central Uni¬ 
versity of lowa, supra. 

Waiver not shown 
Where an instrument donating a 
fund to a university provided for 
forfeiture and a return of the fund 
for noncompliance with its condi¬ 
tions and trusts, and the heirs of 
the donors acted promptly after the 
charter was amended to place con¬ 
trol of the university in a different 
religious denomination, there was no 
waiver of the breach.—Curtis & 
Barker v. Central University of lowa, 
supra. 

43. lowa.—Curtis & Barker v. Cen¬ 
tral University of lowa, supra. 

44. Cal.—^Whitaker v. Regents of 
the University of California, 17S 
P. 308, 39 Cal.App. 111. 

Porestry iuvestigation and research 
In the absence of any specifica- 
tions in deed, granting lands to the 
regents of the University of Califor¬ 
nia to be used for forestry investiga- 
tion and research, as to time when 
Work should begin, a reasonable time 
would be allowed therefor.—Whitak- 
er V. Regents of the University of 
California, supra. 


45. Cal.—^Whitaker v. Regents of 
University of California, supra. 

Kame 

Facts showed sufficient cpmpliance 
with condition in deed to regents of 
University of California that “these 
lands and premises shall be known 
and called Whitaker's Porest.”— 
Whitaker v. Regents of the Uni¬ 
versity of California, supra. 

Use for stock range forbidden 

That defendant, regents of the 
University of California, to which 
plaintiff granted lands to be used 
for forestry investigation and re¬ 
search, had no knowledge of cattle 
straying on the lands, and that no 
damage was caused by such cattle, 
should be considered in determining 
whether there had been a breach of 
covenant forbidding use of lands for 
a stock range. Facts were insuf- 
ficient to show that land granted to 
the regents of the University of 
California for forestry investigation 
and research had been “used for a 
stock range” in violation of condi¬ 
tion in deed, the verb “to use” moan- 
ing to employ; to put to a purpose; 
to avail oneself of.—^Whitaker v. 
Regents of the University of Cali¬ 
fornia, ■ supra. 

46. Wyo.—Ross v. Trustees of Uni¬ 
versity of Wyoming, 228 P. 642, 
31 Wyo. 464, denying rehearing 222 
P. 3, 30 Wyo. 433. 

University as dependent part of state 
The University, although declared 
by statute to be body corporate by 
specified name, is not separate from, 
or independent of, the state, but is 
so much a dependent part of it that, 


even on a vesting of title in it of 
public lands of a state, the lands 
would stili remain lands of the state. 
—Ross V. Trustees of University of 
Wyoming, 228 P. 642, 31 Wyo. 464, 
denying rehearing 222 P. 3, 30 Wyo. 
433. 

47. Tenn.—Grigsby v. People's Bank 
of Martin, 11 S.W.2d 673, 158 Tenn. 
182. 

48. S.C.—Trustees of University of 
South Carolina v. City of Colum- 
bia, 93 S.E. 934, 108 S.C. 244. 

49. Idaho.—State v. State Board of 
Education, 196 P. 201, 33 Idaho 
415. 

50. Ga.—Sheldon & Co. v. Emory 
University, 184 S.E. 401, 52 Ga. 
App. 628. 

51. Ariz.—Pairfleld v. W. J. Corbett 
Hardware Co., 215 P. 510, 25 Ariz. 
199. 

Cal.—People v. College of California, 
38 Cal. 166. 

Idaho.—State v. State Board of Edu¬ 
cation, 196 P. 201, 33 Idaho 415. 

11 C.J. p 991 note 28. 

Unty of regents in respect of dormi- 
tory fund 

Under Civ.Code 1913 pars 4472 and 
4475, crcating the board of regents 
of the State University as a body 
corporate, and empowering it to take 
and hold property in its corporate 
name and to make contracts and to 
sue and be sued thereon, and L.1919 
c 174 § 41, appropriating a fund to 
construet a University dormitory and 
giving the board sole control of the 
fund, it is the duty of the board to 
determine who is entitled to the 
money on its contracts and direct 
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urer ^2 or board,53 whose discretion in the expendi- 
ture of funds^"* or the use of university property^® 
will not meet court interference in the absence of 
abuse, although unless otherwise provided by the 
constitution,56 college trustees, regents, and the like 
are subject to restrictions imposed by the terms of 
grants or statutes,^*^ and where public funds are 
appropriated by the state to a college or university 
such funds are subject to conditions^ prescribed by 
the legislaturc,58 and the fact that statutes vest the 
control and management of a college or university 
in a board of trustees will not exempt the institu- 
tion and its trustees from liability at law or in 
equity for breach of trust and violation of contract 
in taking away its endowment fund and campus 
from a Chnrch under whose control the institution 
had bcen fostered and giving the same to others.®^ 


§ 14 

The regents of a university may not impose a 
trust or condition on the use of a tract of land set 
aside as university campus by public enactment 
without consent of the legislature.®^ It has been 
held that funds of a state college by statute Corn¬ 
ing into the hands of the state treasurer can be 
paid out by him only pursuant to biennial appropri- 
ation of the legislature,®! although federal funds 
received by a state college and handled without the 
intervention of state officers other than the board 
of regents may be disposed of without a legisla- 
tive appropriation.®2 Questions as to whether par- 
ticular federal funds should be paid to the state 
treasurer and whether an appropriation is prerequi- 
site to their disposal are ordinarily dependent on 
provisions of controlling statutes.In the absence 
of directions from the board of trustees or regents, 


payment thereof, and it is answer- 
able in its corporate name for viola¬ 
tion of duty or breach of contract, 
and it is not subject to supervision 
in such matters by the state auditor, 
who can only decline to draw a war- 
rant for the payment of the claim 
allowed by the board on the ground 
that it is not for a public purpose 
under L. 1921 c 88.—Pairfield v. W. 
J. Corbett Hardware Co., 215 P. 510, 
25 Ariz. 199. 

Pederal grants and private donations 

The proceeds of federal land 
grants, federal appropriations, and 
private donations to the state uni¬ 
versity are trust funds and not sub¬ 
ject to the constitutional requirement 
that money must be appropriated be- 
fore it is paid out of the state 
treasury, and may be expendcd by 
the board of regents of a state uni¬ 
versity subject only to limitations 
imposed by the federal government 
or private donors.—State v. State 
Board of Education, 196 P. 201, 33 
Idaho 415. 

Public Works statutes as inappllca- 
ble 

Comp.St. §§ 367-380, relative to 

the powers and duties of the depart- 
ment of public works, pertain only 
to contracts or purchases creating 
claims against the state, and do not 
apply to the purchase of property or 
the making of contracts by the board 
of regents, where the board has 
funds available for the purpose.— 
State v. State Board of Education, 
196 P. 201, 33 Idaho 415. 

52. Neb.—State Univ. v. McConnell, 

5 Neb. 423. 

53, Mich.—State Board of Agricul- 

ture V. State Administrative Board, 

197 N.W. 160, 226 Mich. 417. 

‘‘College funds” 

In providing that state board of 
agriculture should have control of 
affairs of state agricultural college 
and funds devoted to its use, the 


constitution makes no exception as 
to funds from any particular source, 
and hence moneys appropriated by 
the legislature are “college funds" 
within constitutional sense.—State 
Board of Agric.ulture v. State Admin¬ 
istrative Board, supra. 

54. Ohio.—Carrel v. State, 11 Ohio 
App. 281. 

55. Tex.—Splawn v. Woodard, Civ. 
App., 287 S.W. 677. 

Campus buildings 
Regents have full discretionary 
power over buildings on university 
campus, subject to review by legis¬ 
lature, but not by courts, except in 
case of palpable abuse, in view of 
Acts 1881 c 75, and Rev.St.l925 arts 
2592, 2593.—Splawn v. Woodard, su¬ 
pra. 

Rights acquired by students by 
making nominal deposit for rooms 
in dormitory at state university were 
held not to support injunction de- 
priving regents of inherent power to 
discontinue use of building as dor¬ 
mitory.—Splawn V. Woodard, supra. 

56. ' Mich.—State Bd. of Agriculture 
v. Auditor-Gen., 147 N.W. 529, 180 
Mich. 349. 

11 C.J. p 991 note 30. 

57. U.S.—Schell V. Leander Clark 
College, C.C.A.Iowa, 2 F.2d 17. 

Idaho.—Moscow Hardware Co. v. 
State Univ., 113 P. 731, 19 Idaho 

420. 

11 C.J. p 991 note 31. 

58. Idaho,—State v. State Board of 
Education, 196 P. 201, 33 Idaho 
415. 

Acceptauce by regents subject to 
conditions 

In appropriating public funds to 
the state university, the legislature 
may impose such conditions and lim¬ 
itations as it deems proper, and, 
if accepted by the regents, the ap¬ 
propriation is coupled with the con¬ 
ditions, and can be expended only as 


prescribed, and withdrawn from the 
state treasury only as provided by 
law.—State v. State Board of Edu¬ 
cation, supra. 

59. U.S.—Schell V. Leander Clark 
College, C.C.A.Iowa, 2 F.2d 17. 

00. Tex.—Splawn v. Woodard, Civ. 

App., 287 S.W. 677. 

Absence of express grant 
Where power to impose trusts or 
conditions on university campus 
tract was not expressly granted, it 
could not be presumed, where not 
necessarily incident to power ex¬ 
pressly granted.—Splawn v. Wood¬ 
ard, supra. 

Trust, if any, created by donation as 
fulfiUed 

If donation of money to build dor¬ 
mitory at state university and its 
acceptance be construed as creating 
trust, use of building as dormitory 
for thirty-six years was fulflllment 
of trust.—Splawn v. Woodard, su¬ 
pra. 

61. Wash.—State v. Clausen, 295 P. 
751, 160 Wash. 618. 

6i2. Wash.—State v. Clausen, supra. 
63. Wash.—State v. Clausen, supra. 
Hatch act 

Money to be paid by federal gov¬ 
ernment under Hatch Act to state 
college need not be paid to state 
treasurer. Pederal funds available 
to state college under Hatch Act and 
paid to state treasurer cannot be 
paid out by him except pursuant to 
legislative appropriation.—State v. 
Clausen, supra. 

Merrill act 

Federal funds available to state 
college under Morrill Act must be 
deposited in state treasury and can¬ 
not be paid out except pursuant to 
legislative appropriation.—State v. 
Clausen, supra. 

Smith^ever act 

Pederal funds available to state 
college under Smith-Lever Act must 
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the treasurer may deposit the funds in his hands 
in such banks as he chooses or may withdraw the 
same at his pleasure, subject to liability on his 
bond.®^ 

Purposes for which property used, investment, 
and final disposaL Generally speaking, college or 
university funds may be used for any legitimate 
purpose of the institution, such as construction of 
buildings.^5 Proceeds of rentals may, it has been 
held, be applied by a college or university to con¬ 
struction of a dormitory,®^ as may also profits real- 
ized from operation of a university press.®*^ Under 
statutes permitting funds to be expended for the 
“support’^ of a university, such funds may be used 
for erection of buildings as well as for current 
expenses, maintenance, up-keep and continuation of 
existing functions.®^ Under applicable charter or 
statutory provisions colleges and universities have 
been held authorized to pledge income and interest 
from a land grant fund to secure a loan for erec¬ 
tion of a journalism building, such use of the funds 
being regarded as in furtherance of the mainte¬ 
nance and perpetuation of the institution within 


constitutional requirements, and not in violation of 
constitutional provisions relative to state finances.^^ 

While the funds of a college or a university must 
not be used for the personal and private ends of 
an individual,*^® the institution may invest its funds 
in proper securities,*^^ and make a donation of mon- 
ey to a railroad in consideration of the location of 
the road near the grounds of the institutionXhe 
general rule that a trustee may not invest trust 
funds in its own obligations is inapplicable to the 
States in respect of the administration of federal 
land grant funds for the benefit of land grant col¬ 
leges.A state^s acceptance under contract with 
executors of trust funds created by a will efifects 
a transfer of the specific property to the state as 
its own, and in such a case it has been held that 
the state is discharged of its obligations by com- 
pliance with the terms of the will in respect of in¬ 
terest at the rate and for the number of years stip- 
ulated in the will, a reasonable rate to be paid 
thereafter, and is not required to account for capi¬ 
tal gains or losses.*^^ Where the trust gift is to a 
specific college, the state university of which such 


be deposited with state treasurer and 
can be paid out by him only in pur- 
suance of legislative appropriation. 
—State V. Clausen, supra, 

04. N.M.—Bowman Bank, etc., Co. 
v. Albuauerque First Nat. Bank, 
139 P. 148. 18 N.M. 589. 

05. Wyo.-—Arnold v. Bond, 34 P,2d 
28,. 47 Wyo. 236. 

Minn.—Fanning v. University of 
Minnesota, 236 N.W. 217, 183 Minn. 

, 222 . 

:&egislative appropriation unneces- 
sary 

Rentals from buildings on uni¬ 
versity campus not used for uni¬ 
versity purposes are subject to use 
by board of regents in construction 
of dormitory, without an appropria¬ 
tion by the legislature.—Fanning v. 
University of Minnesota, supra. 

07. Minn.—Fanning v. University of 
Minnesota, supra. 

68w Wyo.—Arnold v. Bond, 34 P.2d 
28, 47 Wyo. 236. 

09. Mont.—State ex rei. Wilson v. 
State Board of Bducation of Mon¬ 
tana. 56 P.2d 1079, 102 Mont. 165. 
As to bnilding fee 
Proposed building fee in connec- 
tion with journalism building did 
not invalidate proposed loan from 
federal government for erection of 
building and pledge of income and 
interest from university land grant 
fund to repay such loan, where it 
was not intended to make use of any 
building fee to repay such loan.— 
State ex rei. Wilson v. State Board, 
of Bducation of Montana, supra. I 


Bepa 3 rmeut of federal loan 

Pledging income and interest from 
university land grant fund to re¬ 
pay loan from federal government 
for erection of journalism building 
was not violative of constitutional 
requirement that income from funds 
belonging to state institutions of 
learning should be devoted “to 
maintenance and perpetuation" of 
such institutions.—State ex rei. Wil¬ 
son V. State Board of Education of 
Montana, supra. 

70. Ohio,—Irwin v. Lombard Univ., 
46 N.B. 63, 56 Ohio St. 9, 60 Am. 
S.R. 727, 36 L.R.A. 239. 

71. 111.—Cass V. Tale Univ., 107 111. 
App. 518. 

72. Ky.—Louisville, etc., R. Co. v. 
St. Rose, etc,, Literary Socs., 15 S. 
W. 1065, 91 Ky. 395, 13 Ky.L. 5. 

73. N.H,—In re opinion of the Jus- 
tices, 128 A. 812, 81 N.H. 573. 

Investment in state bonds 

Investment of “Agricultural Col¬ 
lege Fund" in state's own bonds, 
pursuant to L.1866 c 4216 § 7, and, 
on maturity of bonds, charging such 
fund, pursuant to L.1883 c 83 § 2 on 
books of state treasurer as out- 
standing state obligation, drawing 6 
per cent interest payable to college, 
was held compliance with federal 
grant of, 1862 under 12 St, p 503 c 
130 §§ 2 and 4, as the term “stocks" 
of States merely refers to state ob¬ 
ligations.—In re Opinion of the Jus- 
tices, ^upra, 

74. N.H.—In re Opinion of the Jus- 
tices, supra. 


State’s guaranty as consideration 

State's acceptance under contract 
with executors of testator, pursuant 
to L.1891 c 12, of trust funds cre¬ 
ated by the will of Benjamin Thomp¬ 
son, effected a transfer to the state 
of the specific property as its own, 
in consideration of state’s guaranty 
to maintain the Principal of the 
fund, and provide for its accumula- 
tion for twenty years at an agreed 
rate of income, and to administer 
the trust represented by the act thus 
provide'^ in accordance with the will. 
—In re Opinion of the Justices, su¬ 
pra. 

Charging itself for stipnlated nnm- 
ber of years 

State was held to have discharged 
its obligations with respect to Ben¬ 
jamin Thompson fund accepted by 
contract with executors of testator, 
pursuant to L.1891 c 12, and man- 
aged pursuant to that statute, and 
L.1903 c 125, and L.1909 c 131, by 
charging itself with interest on the 
fund at the stipulated rate for twen¬ 
ty years and thereafter paying a 
reasonable rate of income on the 
fund and accumulations to the des- 
ignated college.—In re Opinion of 
the Justices, supra. 

Dealings with securities acquired 
from executors 

State is not required to account 
for capital gains or losses arising 
from dealing with the securities re- 
ceived from the executors of the es- 
tate of Benjamin Thompson, under 
contract pursuant to L.1891 c 12, 
whereby it assumed administration 
of trust, since such securities pass- 
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college is a part has no claim on the fund.*^® 

The fact that colleges or universities may not 
use their property for other than educational pur- 
poses does not restrict their control or power of 
disposition of the same.'^® Subject to statutory re- 
strictions,'^'^ a college or university has the power 
to sell and dispose of property belonging to it for 
purposes clcarly tending to promote its interest and 
the objects for which it was created,*^^ or to extend 
a lease of property and if it conveys its property 
for a purpose apparently lawful, and within the 
scope of its powers, to a bona fide purchaser with- 
out notice, the transaction will be valid as between 
the Corporation and the purchaser, even though the 
secret purpose of the Corporation was unlawful.^® 
A purchaser with notice, however, will acquire no 
greater right than the university had.^^ Provided 
a restriction is not clearly expressed, the power of 
disposal may be exercised as to property granted, 
or acquired with funds given, to the college or 
university for certain purposes.^2 Under the leg- 
islation of some States, the state land commission, 
rather than the board of rcgents, has power to sell 
university lands, regardless of the method by which 
title to such lands was acquired.^3 Where the lands 
of a state university have been sold, the university 
officials not only may,^^ but must,^® enforce the 
right of a vendor. However, where college lands 
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are required to be sold to provide a fund for the 
college, arising from the interest on the price, the 
college may receive the principal when its best in¬ 
terest will be promoted thereby, and its officers will 
be presumed to have acted bona fide in receiving 
the'principal before maturity with a bonus.^® 

In the absence of objection by the board of di- 
rectors of a college or university, its lease may 
be held valid where executed by the business mana- 
ger pursuant to authority of the executive com- 
mittee.S'^ The validity of a sublease made by ten- 
ants of a university is governed by the terms of 
the lease rather than by statute.^^ 

The deed of a college or university may be up- 
held despite minor inaccuracies,^^ and a deed of 
the president authorized by a new board of trustees, 
assuming to represent the institution after election 
under an amended charter without objection by the 
old board, is valid as against collateral attack al- 
though acknowledged before filing of the amended 
charter. 

Under particular charter, constitutional, or stat¬ 
utory provisions, it has been held that commission- 
ers of a sinking fund are not authorized to convey 
lands held by the state for the use of a state uni¬ 
versity,or that sinking fund commissioners lack 
authority to provide funds for reconstruction of a 


-ed to the state, whether or not con- 
tract violated the trust created by 
the will.—In re Opinion of the Jus- 
tices, supra. 

Qnestion as to what constitutes 
reasonable rate required by state to 
be paid on Benjamin Thompson fund 
for benefit of designated college was 
question of fact for state, whose de- 
termination of four per cent, as pro¬ 
vided in L.1909 c 131, will prevail in 
the absence of submission of con- 
troversy to some tribunal by state. 
—In re Opinion of the Justices, su¬ 
pra. 

75. N.M.—In re Opinion of the Jus¬ 
tices, supra. 

College of agrlcnltare 

Trustees of University of New 
Hampshire have no interest in, or 
claim on income from Benjamin 
Thompson .fund, the trust bexng for 
the New Hampshire College of Agri- 
culture and the Mechanlc Acts, 
which continues to be separate cor¬ 
porate entity under L.1923 c 106 § 
3.—^In re Opinion of the Justices, 
supra. 

70. S.C.—McManaway v. Clapp, 148 
S.E. 18, 150 S.C. 249. 

77. lowa.—Smith v. lowa Agricul- 
tural College, 28 lowa 500. 

T.a _C!f A+A W. C!4iA<tA /-lAwf AVHO 


V. Tulane Education Fund, 61 So, 
483, 125 La. 432. 

78. Neb.—Tash v. Ludden, 129 N.W. 
417, 88 Neb. 292. 

Ohio.—Crippen v. State Univ., 12 
Ohio 96. 

11 C.J. p 991 note 16. • 

70. Miss.—State v. Hamilton, 77 So. 

650, 116 Miss. 697. 

CoxLtinuing power 

Where pursuant to L.1860 c 118 § 
1, empowering trustees of University 
of Mississippi “to lease for a term 
of years” any part of land on which 
University is located, a fifteen-year 
lease was made by trustees in 1872, 
trustees had power to make exten- 
sion lease in 1892, to then owner of 
first lease, in view of Rev.Code 1880 
§ 745.—State v. Hamilton, supra. 

80. Cal,—People v. State College, 38 
Cal. 166. 

81. N.T.—^People v. Brooklyn Coop- 
erage Co., 100 N.Y.S. 19, 114 App. 
Div. 723, affirmed 79 N.E. 866, 187 
N.Y. 142. 

11 C.J. p 991 note 17. 

82. Ky.—Kentucky Univ. v. White, 
10 Ky.Op. 89. 

N.C.—Claremont College v. Riddle, 
81 S.E. 283, 165 N.C. 211. 

83. Wash.—State v. Hewitt Land 
Co., 134 P. 474, 74 Wash. 573. 

QA TrtTTro —.-TTann ir Sfota TTniw 99 


85. Ala.—state Univ. v. Winston, 5 
Stew. & P. 17. 

11 C.J. p 991 note 22. 

80. lowa.—Burtis v. Humboldt Coun- 
ty Bank, 41 N.W. 585, 77 lowa 103. 

87. Tex.—Ingram v. Texas Chris- 
tian University, Civ.App., 196 S.W. 
608, error refused. 

88. Tex.—Francis v. Crowley, Civ. 
App., 50 S.W.2d 462, error refused. 

Terms of occupaacy stated by re- 
gents 

Where board of regents of uni¬ 
versity stated terms under which its 
tenants might occupy lands, lease 
governed rights of parties rather 
than statute as regards validity of 
sublease.—^Francis v. Crowley, su¬ 
pra. 

80. Tex.—^Rutherford v. Watson, 
Civ.App., 62 S.W.2d 85, error re¬ 
fused. 

Erroaeous reoitsa as to location of 
college’s Principal office in deed exe¬ 
cuted by college president and trus¬ 
tees as authorized by charter did not 
invalidate deed.—^Rutherford v. Wat¬ 
son, supra. 

00. Tex.—Rutherford v. Watson, 
supra. 

01. S.C.—Trustees of University of 
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college building destroyed by fire, either directly or 
through authorization of the college trustees to re- 
build at the state's expense,or that constitutional 
provisions for a pro rata distribution of school 
funds among counties are inapplicable to funds ap- 
propriated for a state university,^^ or that the pro- 
ceeds of oil and gas royalties on university lands 
should be paid into the permanent fund of the 
university,or that royalties derived from lands 
originally granted to a territory can be used only 
for current income for a state university.^® 

Effect of restriction on disposal of residue. An 
act consolidating two universities and providing 
that, in the event of a change of location of the 
Consolidated university, the property of one of the 
universities shall revert to it, does not prevent 
the Consolidated universities from selling the prop¬ 
erty, the restriction being on the disposition of the 
residue of the property.^ ^ 

§ 15. Liabilities 

The property of a college or university is liable for its 
debts. «While a private institution is ordinarily responsi- 
ble for tortious injuries to students or others, a state 
college or university may be exempted from liabillty on 
the theory that It is performing governmental functions 
and shares the state’s exemption from suit. 

A university to which is transferred title to col¬ 
lege property, building, and equipment purchased 


by a citizens’ committee as trustee is not a succes¬ 
sor trustee so as to be liable for the purchase price 
of the equipment under a statute providing for en- 
forcement of claims against a trust estate, and may 
not be held liable in a suit for the invoice price of 
the goods under express contract, although sale of 
the property by the citizens’ committee to the uni¬ 
versity under the latter’s promise to operate a col¬ 
lege in the city for which the committee acted is 

supported by a valuable consideration.^7 

Liability of property for debts. Broadly speak- 
ing, all property of a college or university to which 
it has unconditional title is liable for its debts.^S 
The property of a private Corporation conducting 
a college may be sold for the payment of its 
debts and, where a college Corporation becomes 
insolvent, and ceases to use its property for col¬ 
lege purposes, it has power to sell such property 
to pay its debts, althpugh its charter does not con¬ 
fer such authority.^ 

Torts. Generally speaking, a college or univer¬ 
sity may be held responsible in damages for tortious 
injuries to its students^ or others,^ and it has been 
held that a university other than a state institution 
is not a Corporation administering governmental 
activities so as to absolve it from liability for in- 
jury to students.^ In the case of a state, college. 


92. Ky.—Rhoads v. Fields, 292 S.W. 
809, 219 Ky. 303. 

Colored industrial colleg'e 
In the absence of express consti¬ 
tutional or statutory authority in 
the sinking fund commissioners, 
they may not provide funds, nor 
authorize the college trustees to re- 
build at the state’s expense, for re- 
construction of a dormitory of a 
colored college destroyed by fire, the 
urgent necessity for rebuilding not 
affording ground for implication of 
such power.—Rhoads v. Fields, su¬ 
pra. 

93. Ky.—Talbott v. Kentucky State 
Board of Education, 52 S.W.2d 727, 
244 Ky. 826. 

94. Tex.—State v. Hatcher, 281 S. 
W. 192, 115 Tex. 332. 

95. N.M.—Regents of University of 
New Mexico v. Graham, 264 P. 953, 
33 N.M. 214. 

Oil royalties from lands granted 
territory under Ferguson Act are 
funds of state university, income 
therefrom being usable only for cur¬ 
rent income.—Regents of University 
of New Mexico v. Graham, supra. 

9®. Ky.—Free Public Library v. 
Kentucky Univ. Bd. of Curators, 68 
S.W. 660, 24 Ky.L. 476. 

97. Ga.—Sheldon & Co. v, Emory 


University, 184 S.B. 401, 62 Ga. 
App. 628. 

Benefit to City and obligation of uni¬ 
versity 

Sale by city’s citizens^ committee 
of property with college building and 
equipment Ihereon to university 
which agreed to operate college in 
City was supported by valuable con- 
sideration, in benefit accruing to city 
thereunder and obligation of uni¬ 
versity to operate college with pos- 
sibility of loss.—Sheldon & Co. v. 
Emory University, supra. 

98. Neb.—Hobbs v. Board of Educa¬ 
tion of Northern Baptist Conven- 
tion, 253 N.W. 627, 126 Neb. 416. 

99. Ky.—Hart v. Princelon College, 
10 Ky.Op. 233. 

1. Mich.—Knight v. Michigan Fe- 
male Seminary, 116 N.W. 185, 152 
Mich. 616. 

11 C.J. p 991 note 26. 

2. N.Y.—Barr v. Brooklyn Chil- 
dren's Aid Soc., 190 N.Y.S. 296. 

3. Conn.—Lisa v. Yale University, 
191 A. 346, 122 Conn. 646. 

S.C.—^Peden v. Furman University, 
151 S.E. 907, 155 S.C. 1. 

Zce-coated wallc 

University’s duty as to walk lead- 
ing to main entrance of building 
housing patients was to use reason- 
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[ able care to keep walk reasonably 
safe for use by plaintilf, who slip- 
ped on ice while on her way to visit 
patient during prescribed visiting 
hour, and others having lawful oc- 
casion to visit building, and, where 
it failed to do so, it was liable for 
resultant injury to plaintiif.—Lisa v. 
Yale University, 191 A. 346, 122 
Conn. 646. 

Beasing field to damage of property 
owuer 

University leasing athletic field, 
to baseball association, knowing it 
was inadequate for baseball pur¬ 
poses, resulting in trespasses on ad¬ 
jacent property, was liable for dam¬ 
ages sustained, notwithstanding it 
might be eleemosynary Corporation. 
—Peden v. Furman University, 161 
S.E. 907, 155 S.C. 1. 

4. Ifegligeuoe of servauts 

Corneli University, creation of leg- 
islature to carry out purposes of pri¬ 
vate donor and United States, with 
others who may contribute, is not 
Corporation administering govern- 
ment activity, in sense that it is ab- 
solved from liability for negligence 
of servants resulting in injury to 
student.—Hamburger v. Corneli Uni¬ 
versity, 172 N.Y.S. 5, 184 App.Div. 
403, motion granted 112 N.Y.S. 895. 
186 App.Div. 929, and affirmed 123 
N.E. 868, 226 N.Y. 625, reversing 166 
N.Y.S. 46, 99 Misc. 564. 
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or university, however, there is no liability for in¬ 
juries arising from torts occurring in connection 
with performance of whatever may be regarded as 
a governmental activity.^ 

A college is not liable for the torts of its stu- 
dents committed in the course of activities which 
are not under collcge control.® 

Mcilicious expulsion. In an action against a col- 
lege or university for malicious expulsion of a stu¬ 
dent, recovery cannot be had for mere error of 
judgment, but only for error grounded on malice.7 

§ 16. Governing Boards and OfEcers 

The management of a college or university is ordi- 
narily intrusted to trustees, regents, curators, or a board 
of state officers. 

The affairs of some colleges and universities are 
managed by a board of trustees,^ some by regents,® 
some by curators,and some by a state board of 
education.il In some States, the management of a 
state agricultural college is intrusted to the state 
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board of agriculture,!^ or to the regents,!® or the 
institution may be governed by regents and a state 
board of agriculture.i^ According to some statutes 
vesting the control and management of a university 
in a board of supervisors, a specified number, less 
than a majority, may constitute a quorum and take 
tentative action, but such action does not bind the 
board unless ratified by it at the next meeting at 
which a majority of all the members are present.i^ 
Bouvier Law Dictionary defines ‘‘chancellor of a 
university” as its principal officer, whose office may 
be for the most part honorary, 

§ 17. - Appointment, Removal, and Ten- 

ure 

Constitutional and statutory provisions ordinarily 
control the appointment, removal, and tenure of the gov¬ 
erning boards of colleges and universities. The practice 
differs as to whether or not an officer is entitled to a 
hearing before removal. 

The manner of choosing or removing the regents, 
trustees, or other governing officers of a university 


5. Cal.—Davie v. Board of Regrents, 
University of California, 227 P. 
243, 6G Cal.App. 693. 

Ohio.—Board of Trustees of Com- 
bined Normal and Industrial De¬ 
partment of Wilberforce Uni¬ 
versity V. Green, 148 N.E. 365, 113 
Ohio St. 15. 

Malutenance of an Infirmary by 

state univer.sity as an educational 
activity is a g:overnmental function, 
and it is not liable for tortious acts 
of employees, although fees are 
charged.—^Davie v. Board of Re¬ 
gents. University of California, 227 
P. 243, 66 Cal.App. 693. 

Znjnry cansed by negligence of state 
employee 

Where, under Gen.Code §§ 7975- 
7986—1, Combined Normal and In¬ 
dustrial Department of Wilberforce 
University, whose board of trustees 
consisled of nine members, flve of 
whom were appointed by the gov- 
ernor, had control of buildings and 
land used by private university, the 
normal and industrial department 
was exempt from liability for tort 
as a state agency, and, control of 
the land and buildings being in the 
state, university was not liable for 
injury cau.sed by negligence of state 
employee in leaving manhole on state 
property open and unguarded, fact 
that university appointed three trus¬ 
tees, and that its president was ex 
officio a trustee, not giving It con¬ 
trol.—Board of Trustees of Com¬ 
bined Normal and Industrial Depart¬ 
ment of Wilberforce University v. 
Green, 148 N.E. 355, 113 Ohio St. 15. 
Oi S.C.—Corlcy v. American Baptist 


Home Mission Soc., 81 S.E. 146, 
97 S.C. 460. 

11 C.J. p 999 note 88. 

7. Fla.—John B. Stetson University 
v. Hunt, 102 So. 637, 88 Fla. 510. 

8. Neb.—Nebraska Wesleyan Univ. 
v. Parker, 72 N.W. 470, 52 Neb. 
453. 

Pa.—Barker v. Bryn Mawr College 
Trustees, 1 Pa,Dist. & Co. 383, af- 
firmed 122 A. 220, 278 Pa. 121. 

11 C.J. p 992 note 36. 

9. Minn.—State ex rei. Peterson v. 
.Quinlivan, 268 N.W. 858, 198 Minn. 
65—Fanning v. University of 
Minnesota, 236 N.W. 217, 183 Minn. 
222 . 

S.D.—Johnson v. Jones, 216 N.W. 

584, 52 S.D. 64. 

11 C.J. p 992 note 37. 

Administration as witlilii “rights and 
franchises” 

Administration of state university 
by board of twelve regents as body 
corporate, to be elected by two hous- 
es of legislature in joint convention, 
was within “rights and franchises^’ 
perpetuated by constitutional provi- 
sion perpetuating rights, immunities, 
franchises, and endowments held by 
university under territorial laws 
confirmed thereby.—State ex rei. 
Peterson v. Quinlivan, 268 N.W. 858, 
198 Minn. 65. 

State auditor was competent to 
question authority of board of re¬ 
gents, but not competent to attempt 
to substitute his judgment for that 
of board.—^Johnson v. Jones, 216 N. 
W. 584, 62 S.D. 64. 

10. Mo.—State v. Adams, 44 Mo. 
570. 


11. Mont.—State ex rei, Dragstedt 

V. State Board of Education, 62 P. 
2d 330, 103 Mont. 336. 

11 C.J. p 992 note 39. 

Board of education as “govenuueutal 
agency»’ 

Construction and equipment of 
building at state university by state 
board of education with funds de- 
rived from grant and loan by federal 
government were authorized by stat¬ 
ute authorizing political subdivisions 
and governmental agencies to under- 
take program of public works eligi- 
ble for loans under federal acts, the 
state board of education being a 
“governmental agency” within stat¬ 
ute.—State ex rei. Dragstedt v. 
State Board of Education, supra. 

Xiegislative supervisiou 

Constitutional provision vesting 
general control and supervision of 
state university in state board of 
education vested control over state 
educational institutions in board of 
education and authorized legislature 
to deftne and circumscribe powers 
and duties of board.—State ex rei. 
Dragstedt v. State Board of Educa¬ 
tion, supra. 

12>. Colo.—State Bd., of Agriculture 
v. Meyers, 77 P. 372, 20 Colo.App. 
139. 

Okl.—Trapp v. Cook Constr. Co., 105 
P; 667, 24 Okl. 850. 

13. S.D.—Johnson v. Jones, 216 N. 

W. 584, 62 S.D. 64. 

14. Okl.—Baker v. Carter, 25 P.2d 
747, 165 Okl. 116. 

15. La.—State v. Hali, 67 So. 958, 
136 La. 920. 
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is controlled by the constitution or statute under 
which it is conductedA® Under a provision that 
such officers shall be ‘‘elected'’ in a certain manner, 
persons will not be allowed to assume the duties 
of such officers unless duly elected;!*^ and a cura- 
tive statute, intended merely to change de facto 
corporations into de jure corporations, will not be 
construed to sanction a custom or usage as to the 
election of trustees, which is contrary to the ex- 
press terms of a statute.^^ Where, however, a 
board of regents stands by and allows a succeeding 
board to assume the duties of the office without 
question, the succeeding board, although illegally 
appointed, becomes the de facto board, and the elec¬ 
tion by it of one of its number as treasurer con- 
stitutes him treasurer de jure.^^ When not pro- 
hibited by statute, a professor in a college or uni- 
versity may be a trustee thereof.^® 

The board of regents or other governing body 
may be given power to remove any officer of the 
university, when, in its judgment, the interests of 
the university require it;^^ and wrongful intent or 
fraud need not be shown in order to justify the 
removal of such officer .22 Under statutes author- 
izing regents to remove any trustee of a Corpora¬ 


tion created by them for certain causes, a medical 
college to which the regents had granted the Stand¬ 
ard form of charter is a Corporation created by 
them so as to entitle them to remove the trustees 
without formally annulling its prior existing char- 
ter.23 Under some 'constitutional and statutory pro- 
visions a regent of a state university may be re- 
moved for cause by the appointing power without 
a hearing,24 although, under other provisions of 
law, where it is sought to remove an officer of a 
college or university for cause, he must be given 
notice and an opportunity to be heard.25 

Certain officers of state colleges and universities 
have been held not to be “public officers’' within 
the meaning of constitutional provisions relating to 
the terms and removal of the latter kind of offi- 
cers.2® 

Filling vacancies. A statute which authorizes the 
governor to fili vacancies occurring in the office of 
trustee of a university does not apply to vacancies 
arising by the expiration of the trustees’ terms of 
office, but is limited to filling vacancies which arise 
during a term, by reason of death, removal, or res- 

ignation.27 


16. Ark.—Allen v. Morton, 127 S.W. 
450, 94 Ark, 405. 

11 C.J. p 992 note 43. 

17. Utah.—McCornick v. Thatcher, 
30 P. 1091, 8 Utah 294, 17 L.R.A. 
243. 

11 C.J. P 992 note 46. 

la. Minn.—State v. Oftedal, 75 N. 
W. 692, 72 Minn. 498. 

19. Wash.—State v. Smith, 37 P. 
294, 9 Wash. 195. 

20. N.Y.—People v. Albany Medical 
College, 10 Abb.N.Cas. 122, 62 How. 
Pr. 220, reversed on other grounds 
26 Hun 348, affirmed 89 N.Y. 635. 

11 C.J. p 992 note 49. 

21. Kan.—Lindley v. Bavis, 231 P. 
1026, 117 Kan. 558. 

11 C.J. p 992 note 50. 

22. Kan.—Yoe v. Hoffman, 59 P. 
351, 61 Kan. 265, reversing 58 P. 
802, 9 Kan.App. 394. 

23. N.Y.—People ex rei. Diffenbach 
V. Regents of the University of the 
State of New York, 192 N.Y.S. 108, 
199 App.Div. 55. 

Interest of petitioner not essential 
Under L.1920 c 745, amending Edu- 
cation L. § 68, authorizing the re¬ 
gents to remove trustees of corpora¬ 
tions created by them, it was not 
necessary to the validity of the re¬ 
moval of trustees that the petitioner 
should have some interest in the 
proceeding, as the regents might 
take action on their own motion, or 


however the Information was 
brought to their attention.—People 
ex rei. Diffenbach v. Regents of the 
University of the State of New York, 
supra. 

Statute not retroactive 
Where a medical college had part- 
ed with all its property and become 
inactive prior to L.1920 c 745, amend¬ 
ing Education L. § 68, authorizing 
the regents to remove trustees of 
corporations created by them, the 
subsequent removal of its trustees 
because of their failure, subsequent 
to that act, to maintain the institu- 
tion did not give a retroactive ef- 
fect to the statute.—^People ex rei. 
Diffenbach v. Regents of the Uni¬ 
versity of the State of New York, 
supra. 

24. Wash.—State v. Johns, 248 P, 
423, 139 Wash. 525. 

Governor was authorized to re-. 
move regent of state university for 
misconduct in office and to appoint 
successor without granting hearing 
to incumbent and without setting out 
acts of misconduct.—State v. Jordan, 
248 P. 432, 139 Wash. 706—-State v. 
Johns, 248 P. 423, 139 Wash. 525. 

25. S.D.—State v. Hewitt, 52 N.W. 
875, 3 S.D. 187, 44 Am.S.R. 788, 16 
L.R.A. 413. 

11 C.J. p 992 note 52. 

Snfflciency of notice 
In the absence of a governing stat¬ 
ute or by-law it seems that it will 
be sufficient if the meeting of trus- 
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tees is assembled in the mode which 
has been the customary method em- 
ployed’ by the Corporation, as by 
mailing a postal card to each mem- 
ber notifying him of the time and 
place of the meeting, in which case 
it will be presumed that the cards 
so mailed have been received, and, 
where this procedure has been fol- 
lowed, a professor removed on aboli- 
tion of his professorship at a trus¬ 
tees' meeting could not successfully 
claim irregularity of such meeting 
for lack of notice.—^People v. Albany 
Medical College, 26 Hun 348, revers¬ 
ing 10 Abb.N.Cas. 122, 62 How.Pr. 
220, affirmed 89 N.Y, 635. 

26. Or.—Smith v. Patterson, 279 P. 

271, 130 Or. 73. 

Secretary, treasurer, and business 
manager 

Bven if L.1910 c 114, and L.1912 
c 170, did not repeal Code 1906 § 12, 
relating to the management of Al¬ 
co rn Agricultural and Mechanical 
College, appellant, elected secretary, 
treasurer, and business manager 
thereof, pursuant to § 12, is not a 
“public officer" of the state within 
Const.1890 § 175, providing exclusive 
method of removing a public officer, 
the essential distinction between an 
employment and an office being that 
in an office the duties and powers 
are prescribed by law.—McClure v. 
Whitney, 82 So. 259, 120 Miss. 350. 

27. Ala.—State v. Poster, 30 So. 

477, 130 Ala. 154. 
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Terms and Holding over» The duration of the 
term of office of an officer of a college or university 
is usually fixed by law.^S Some constitutions and 
statutes of this character, which contain no provi- 
sions for holding over, are construed to fix an ab¬ 
solute term, so that, on the expiration of the term 
of an incumbent, without his successor being chos- 
en, the office becomes vacant yet, where the con- 
stitution or statute contains a provision for holding 
over, a secretary or treasurer continues in office 
until his successor has been duly elected and quali- 
fied, although he has ceased to be a member of the 
board of regents or other governing body, as he 
was required to be at the time of his election.^® 

Denominational university. A statute entitling 
any religious denomination maintaining or patron- 
izing an educational institution through its repre- 
sentative body to elect its board of directors or 
trustees is not applicable where a denomination es- 
tablished a university which was afterward practi- 
cally created by a gift of an individual donor; 
but such university, by reason of its relations with 
the denomination, has power to pass by-laws and 
to enter into agrecments relating to the appoint- 
ment and election of members of its board of trus¬ 
tees, 'SO as to secure fair representation of the 
church on the board; and where it is agreed that 
the board of trustees is to make appointments to fili 
-vacancies,- subjcct to confirmation by the church au- 
thorities, new members appointed by the board of 
trustees are entitled to their seats ad interim, until 
rejected by the church authorities.^^ 
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§ 18. - Powers, Duties, and Liabilities 

a. In general 

b. Contracts 

c. Authority to bind state 

d. Liabilities 

a. In General 

The governing board of a college or university is 
often regarded as a legal entity and has broad power to 
administer its property and affairs, although the board 
lacks powers nelther expressiy conferred nor essentially 
impiied. The governors are under a duty to conduct the 
institution for the best interests of its students. 

In many instances the governing boards of pub- 
lic institutions, such as colleges and universities, are 
corporations, and, while functioning within the 
scope of their authority, are not subject to the con- 
trol or supervision of any other branch or depart- 
ment of the state government, but are regarded as 
independent legal entities with the general powers 
ordinarily possessed by such entities ;32 and such 
boards ordinarily have impiied power to do every- 
thing necessary and convenient to accomplish the 
objects of the institution and not prohibited by 
law.32 It has been held that such a board may 
construet dormitories on the campus without leg- 
islative authority.^^ In some cases the functions 
of such a board affecting the public have been held 
to be franchises,^^ the board having no powers ex- 
cept those which are conferred‘on it either express¬ 
iy or by fair implication and in the case of a 
state college or university, the institution or its 
governing board has been regarded as a state 
agency subject to such control as may be specified 
by law.^*^ Where the institution is an agency of 


aa Ala.—state v. Foster, supra. 

11 C,J. p 993 note 54. 

Particular statute construed 

L.1915 c 237 § 2 does not vest title 
to the offices in appointees as mem¬ 
bers of state board of regents which 
continues beyond July 1, 1917.—State 
V. Scow, 164 N.W. 939, 38 N.D. 246. 
Appointment construed as for full 
term 

Where plaintiff was appointed as 
member of state board of regents in 
January, 1921, ''for term ending 
January 1, 1927," and governor's 

message to senate stated that plain- 
tifC was appointed for period ending 
Jan, 1, 1927, “or when his successor 
. . . shall have been appointed 
and have qualifled," it was held that 
appointment was for full term of 
six years, the quocod clause of mes¬ 
sage merely referring to Rev.Code 
1919 § 6562.—^Johnson v. Jones, 203 
N.W. 206, 48 S.D. 186. 

29, S.D:—State V. Sheldon, 67 N.W. 
613, 8 S.D. 625. 

SO. INT 'Rflnlr ’ fitf».. fln. 


V. Albuquerque First Nat. Bank, 
139 F. 148, 18 N.M. 689. 

11 C.J. p 993 note 66. 

31. Tenn.—State v. Vanderbilt Univ., 
164 S.W. 1151, 129 Tenn. 279. 

32. Idaho.—State v. State Board of 
Education, 196 P. 201, 33 Idaho 
415. 

Minn.—^Fanning v. University of 
Minnesota, 236 N.W. 217, 183 Minn. 
222 . 

11 C.J. p 993 note 61. 

As constitutioxfal Corporation 

Under Const. art 9 § 10, the board 
of regents of the University of Ida¬ 
ho is a constitutional Corporation 
with granted' powers.—State v. 
State Board of Education, 196 P. 201, 
33 Idaho 416. 

Free of legislative, ezecutive, and 
judlcial control 

Board of regents of state uni¬ 
versity, so long as it keeps within 
limits of granted power of govern¬ 
ment,, is not subject to legislative 
or exeeutive interference or judicial 
ftontrol.—Fanninsr v. TTniversitv of 


Minnesota, 236 N.W. 217, 183 Minn. 

222 . 

33. Okl.—Rheam v. Board of Re¬ 
gents of University of Oklahoma, 
18 P.2d 535, 161 Okl. 268. 

34. Minn.—^Fanning v. University 
of Minnesota, 236 N.W. 217, 183 
Minn. 222. 

35. Colo.—^People v. Regents of 
State Univ., 49 P. 286, 24 Colo. 
175. 

36. Neb.—State v. Whitmore, 123 
N.W. 1051, 85 Neb. 566. 

37. Minn.—State v. Chase, 220 N.W. 
951, 115 Minn. 259. 

Control of govemor 
State university was within law 
subjecting agencies of state govern¬ 
ment to control of governor through 
commission of administration and 
flnance.—State v. Chase, supra. 

Begfulation of method 
Under Const. art 9 § 10, giving the 
board of regents of the state uni¬ 
versity general supervision of the 

universitv. Ita funda, ete.. undar nuoli 
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the state, the officers thereof are subject to the 
control of the legislature,^^ and particular powers 
granted them by the legislature may be afterward 
annulled by that body,^^ subject to whatever con- 
stitutional limitations may exist. 

A religious denomination having relations with a 
university, but no right of visitation, has no right 
to veto the action of the board of trustees.'^® 

Generally speaking, the authorities of a college 
or university are under a duty so to conduct the 
institution that future students will have the bene¬ 
fit of proper facilities in exchange for the fees to 
be paid by them.'*^ Certain duties are expressly 
imposed on the regents or other officers by the 
statutes of some states.^^ Where, however, by con- 
stitution or statute, certain matters are placed in 
the exclusi ve control of the governing board, or 
where it has a sound discretion to exercise in the 
performance of a duty, the court will not inter fere 
unless the delay in the performance of such duty 
is unnecessary or willful, or unless the acts of the 
board are subversive of the purposes for which the 
board was created.^^ A duty, imposed by charter, 
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of teaching agriculture and the mechanical arts 
must be performed, even though the charter is 
amended so as to permit instruction in ali branch- 
es;^^ but, where the institution is established for 
the purpose of instruction in “the arts and trades 
and their related Sciences,” the trustees have a very 
broad discretion in respect of the particular sub- 
jects of instruction.^® 

Power to hold pro per ty. It has been held that 
the regents of a state university hold title to uni¬ 
versity property in trust for public purposes, the 
property being regarded as that of the state.'^® 

Surrender of assets. As a rule the trustees or 
other governing body of a college or university 
lack authority to surrender its assets in discontinu- 
ance of the institution,^*^ and a transaction by 
which the trustees of a medical school, operated in 
connection with a hospital, undertake to discontinue 
the college and thereafter to operate only the hos¬ 
pital will be set aside on a showing of bad faith 
even without proof of immediate financial gain to 
such trustees.^ ^ 


regrulations as may be prescribed by 
law, the regulations which may be 
prescribed and must be observed re¬ 
fer to methods and rules for the 
conduct of its business and account- 
ing to authorized officers, and can- 
not interfere essentially with the 
constitutional discretion of the 
board.—State v. State Board of Bdu- 
cation, 196 P. 201, 33 Idaho 415. 

38. Miss.—State Univ. v. Waugh, 62 
So. 827, 105 Miss. 623, L.R.A.1915D 

588, affirmed 35 S.Ct. 720, 237 U.S. 

589, 59 L.Ed. 1131. 

11 C.J. p 994 note 70. 

39. ■Wash.-:-State v. Hewitt Land 
Co., 134 P. 474, 74 Wash. 573. 

40. Tenn.—State v. Vanderbilt Univ., 
164 S.W. 1151, 129 Tenn. 279. 

41. Ala.—Harman v. Alabama Col¬ 
lege, 177 So. 747, 235 Ala. 148. 

42. Kan.—Young v. Regents of 
State Univ., 124 P. 150, 87 Kan. 
239, Ann.Cas.l913D 701. 

11 C.J. p 993 note 64. 

43. Mich.—Bauer v. State Bd. of 

Agriculture, 129 N.W. 713, 164 

Mich. 415. 

11 C.J. p 993 note 66. 

44. 111.—Atty.-Gen. v. Illinois Agri- 
cultural College, 85 111. 516.* 

45. Ohio.—State v. Toledo, 23 Ohio 
Cir.Ct. 327. 

11 C.J. p 993 note 68. 

40. Begents as department of state 
govemment 

, Although Const. art 11 §§ 4, 5 
make the regents of the university 


an independent Corporation with 
power to hold private property for 
the use of the university and gen- 
eral supervision and control over it, 
the regents, nevertheless, form a de¬ 
partment of the state govemment 
created by the constitution to per- 
form state functions, and the real 
estate acquired is public property 
belonging to the state, but held by 
the Corporation in trust for the pur¬ 
poses of the university, which are 
public purposes.—People v. Brooks, 
194 N.W. 602, 224 Mich. 45. 

47. Pa.—Hempstead v. Meadville 
Theological School, 130 A. 421, 284 
Pa. 147. 

of leave of court 

Trustees of theological school, 
chartered by Act April 7, 1846, P.L. 
p 497, were not authorized, without 
dissolution of Corporation by leave 
of court, to deliver schoors assets 
to Corporation of another state, aN 
though they are self-perpetuating 
body, and have no stockholders to 
control them, not being owners of 
assets, but only trustees to manage 
them for public good in accordance 
with purposes specified in charter.— 
Hempstead v. Meadville Theological 
School, supra. 

48. N.T.—^New York Medical Col¬ 
lege & Hospital for Women v. 
Dieffenbach, 211 N.Y.S. 799, 125 
Misc. 698. 

Action to set aside not irregular 
In action by medical college to 
set aside as fraudulent certain 
transfers of real and personal prop¬ 
erty to hospital operated in connec¬ 


tion therewith, and accomplished by 
trustees through collusive mortgage 
foreclosure, contention that action 
was irregular, as a collateral attack 
on legality of foreclosure, not sus- 
tained.—New York Medical College 
& Hospital for Women v. Dieffen¬ 
bach, supra. 

Bescission of college registration as 
not barring relief 

In action by medical college to 
set aside as fraudulent transfers of 
real and personal property to hos¬ 
pital operated in connection there¬ 
with by college trustees through a 
collusive mortgage foreclosure, that 
college will be unable to carry out 
its purposes, because its registration 
as a medical college was rescinded 
by the University of the State of 
New York, did not prevent granting 
of relief, where such action was not 
taken until after trustees had 
breached their obligation, and rescis- 
sion involved no revocation of char¬ 
ter, which was stili in effect.—New 
York Medical College & Hospital for 
Women v. Dieffenbach, supra. 

Contention as to preference unsus- 
tained 

In action by medical college to set 
aside as fraudulent transfers of real 
and personal property to a hospi¬ 
tal operated in connection there** 
with, and accomplished by trustees 
through collusive mortgage foreclos¬ 
ure, contention that payment of in- 
terest on mortgage would have cre¬ 
ated a preference, to exclusion of 
other creditors, was not sustained.— 
New York Medical College & Hospi¬ 
tal for Women v. Dieffenbach, supra. 
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b. Contracts 

The governing body of a college or university has 
authority to contract for It within the limitations on its 
power Imposed by law, although mere executive officers 
ordinarii^ lack power to make such contracts uniess 
speciaily authorized. The authorities are in conflict re- 
specting the validity of a contract between the college 
governing board and one of its members. 

The governing body of a college or university 
may make such contracts as are within the limits 
of the authority conferred on it by charter or stat- 
ute.'^^ 

It has been held that a contract between the 
governing board of a state college or university 
and one of its own members in relation to the in- 
stitution is invalid at common law,^^ although other 
authority holds that, even a contract made between 
the trustees, or a committee thereof, and one of 
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their number is valid, in the absence of fraud.^i 
Contracts zvith officers. Contractors dealing with 
executive officers of a college or university instead 
of with its trustees or other governing body are 
generally chargeable with charter limitations on the 
power of the former.^^ bursar of a college 

or university has no authority to make purchases 
for the institution except in accordance with a duly 
approved budget.^^ A seller of goods accepting a 
note of the college signed by the bursar without 
using ordinary prudence to ascertain the extent of 
the bursar's authority does so at his own risk,^^ 
and the refusal of the institution to pay such a note 
on demand is a sufficient repudiation of the bursar^s 
unauthorized act in signing the note.®® In the ab¬ 
sence of proof that the president of the institution 
had authority to issue binding notes in its name, it 


49. Idaho.—State v. State Board of 

Education. 196 P. 201, 33 Idaho 415. 
11 C.J. p 994 note 76. 

Borrowingr money and issuingr eer- 
tificates of indehtedness 

Board of supervisors of Louisiana 
State University and Agricultural 
and Mechanical College has power 
to borrow money and incur debt. It 
has power to borrow money from the 
Reconstruction Finance Corporation 
and to issue certifleates in repay- 
ment thereof for purpose of con- 
struction of necessary and useful 
buildings. Certifleates of indebted- 
ness proposed to be issued by such 
board to provide for construction of 
necessary and useful buildings were 
valid. Evidences of indebtedness is¬ 
sued by such board need not be rati- 
fted by legislature.—Caldwell Bros, 
v. Board of Sup’rs of Louisiana State 
University and Agricultural and 
Mechanical College, 147 So. 5, 176 La. 
825. 

Bease 

Regents of university system were 
authorized to lease gymnasia of In- 
stitutions in system to corporate 
athletic associations connected re- 
spectively with institutions at which 
such buildings are located.—State 
V. Regents of University System of 
Georgia, 175 S.E. 567, 179 Ga. 210. 

Zioan agreement 

Loan agreement made by regents 
of university system and board of 
regents with federal government, 
whereby bonds would be issued by 
regents and purchased by govern¬ 
ment to provide funds for stated 
university uses, bonds to be paid ex- 
clusively out of matriculation, la- 
boratory, hospital, and athletic fees, 
was not illegal, since a mere pledge 
of income would not be a pledge of 
“property" and could not resuit in 
a sale of *‘property" within the pur- 
view of the ‘ statute.—State v. Re¬ 


gents of University System of Geor¬ 
gia, supra. 

Coiitractor’s statutory bond 

Where contractor failed to give 
statutory bond, such fact could not 
be used by him as defense against 
breach of contract. That contractor 
failed to obtain bond as required 
and, in bidding on work, made mis- 
take in calculation, did not justify 
his refusal to perform.—State v. 
Scholz, Tex.Civ.App., 4 S.W.2d 661. 

Xiimitations on. cost; rights of con¬ 
tractor 

Where the trustees of the College 
of the City of New York, who had 
been constructing a temporary bar- 
racks in accordance with the desires 
of the war department, after the 
Armistice, entered into an agree¬ 
ment, with the contractor for com- 
pletion of the building as a one-story 
building for a course in vocational 
subjects, and the cost exceeded one 
thousand dollars, the contractor can- 
not enforce payment of warrants; 
for, under L.1895 c 168 §§ 1, 6, L. 
1917 c 786 § 875 subd 8, and Great- 
er New York Charter §§ 149, 419, 
1541, it was necessary that such 
contract be on public notice with 
competitive bidding and this is so, 
notwithstanding § 1131, as amended 
by .L.1918 c 583 and § 1132, as 
amended by L,1916 c 580, relating to 
acceptance of gifts and the use of 
funds for vocational students.—Peo- 
ple ex rei. Rangeley Const. Co. v. 
Craig. 189 N.Y.S. 625, 197 App.Div. 
503. 

Collateral attack on deed 

Authority of college board of trus¬ 
tees and president to exeeute deed 
under charter not subject to col¬ 
lateral attack.—Rutherford v. Wat- 
son, Tex.Civ.App., 52 S.W.2d 85, er¬ 
ror refused. 

SO. Pa.—^Medical Services at State 

Teachers College, 21 Pa.I)ist. & Co. 

647. 


Btedical care of students 

The trustees of a state college 
may not validly employ one of their 
own members, a physician, to render 
medical service to students of the 
college and contract to pay him for 
such Services out of public funds.— 
Medical Services at State Teachers 
College, supra. 

51. Tex.—Randolph v. isaaes, Civ. 
App., 113 S.W.2d 628. 

11 C.J. p 994 note 77. 

52. Tex.—R. B. Spencer & Co. v. 
Thorp Springs Christian College, 
Civ.App., 41 S.W.2d 482, error dis- 
missed. 

Bights of materialman 

Materialman dealing with college 
president was charged with notice of 
charter vesting sole management and 
control in trustees.—R. B. Spencer 
& Co. V. Thorp Springs Christian 
College, supra. 

53. 111.—See McNeil & Higgins Co. 
V. Greer College, 206 Ill.App. 533. 

La.—Credit Alliance Corporation v. 
Centenary College of Louisiana, 
136 So. 130, 17 La.App. 368. 
Bixuited to purchase of books 

Head bookkeeper, referred to as 
bursar, had no authority to make 
purchases for college except books 
included in annual budget.—Credit 
Alliance Corporation v. Centenary 
College of Louisiana, supra. 

54. La.—Credit Alliance Corpora¬ 
tion V. Centenary College of Loui¬ 
siana, supra. 

Buty to investigate 
Buyer of note signed by bursar of 
college was bound to investigate 
whether or not bursar had sufficient 
authority.—Credit Alliance Corpora¬ 
tion V. Centenary College of Louisi¬ 
ana, supra. 

55. La.—Credit Alliance Corpora¬ 
tion V. Centenary College of Loui¬ 
siana, supra. 
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cannot be assumed that he had such authority, and, 
if he lacked such authority, he may not ratify the 
unauthorized act of the bursar in signing such a 
note,®® Where the by-laws of a college or univer- 
sity do not invest the president with general au¬ 
thority to issue notes but merely designate him as 
the officer who is to perform the ministerial duty 
of signing such instruments as may be authorized 
and required, the Corporation is not bound by notes 
executed by the president for money obtained and 
used by him for his private purposes without orig- 
inal authority or ratification by the governing 

board.®7 

Estoppel, A college, having feceived and re- 
tained valuable rights and property under an agree- 
ment made by the board of trustees, cannot refuse 
to pay the price agreed on, on the theory that the 
board was not authorized to make the agreement®® 
The doctrine of estoppel cannot be applied, how- 
ever, against a college where a party, under a con- 
tract with the trustees, claims rights and privileges 
which by the law the college has no right to con- 
vey.®^ 

Compensation. Where a university athletic as- 
sociation pays in full the portion of an athletic di¬ 
rectores salary which it has promised absolutely to 
pay, the director may not recover from such as- 
sociation an unpaid balance of his total salary, 
which balance was to be paid by the state board 
of control over whose actions the university athletic 
association could not exercise any binding con¬ 
trol.®® 

It has been held that the rental value of a house 
purchased by a city for use of the president of a 
City college may not be charged as part of the 
president’s compensation.®^ 


Salaries of professors and sabbatical leaves of 
president or professor are considered infra § 22. 

c. Authority to B!nd State 

The regents or other governing body of a state college 
or university ordinarlly lack power to make contracts 
binding the state beyond appropriations committed to 
their control. 

Generally speaking the governing body of a state 
college or university is regarded as a distinet legal 
entity so far as its debts are concerned and lacks 
authority to contract indebtedness collectable from 
the state ;®2 but the state by its conduct after 
knowledge of the facts may so adopt the board’s 
acts as to waive its right to repudiate the con¬ 
tract.®® If, however, the state merely takes and 
enjoys the benefit of the exeeution of the contract, 
without ratification, it is liable only for the fair 
and reasonable value of the benefit enjoyed.®^ 

The regents or other governing officers of a state 
university act as agents in behalf of the state, how¬ 
ever, when they enter into a contract involving the 
expenditure of money of the state;®® and their au¬ 
thority to bind the state is limited to the amount 
of the legislative appropriations granted for such 
purpose.®® In some States, the officers of a state 
university are expressly prohibited by statute from 
contracting any debt whatever on account of the 
university without the consent of the legislature 
previously obtained.®^ 

d. Liabilities 

Generally speaking, a college or university officer Is 
not personally liable for the defaults of the institution, 
nor for his own mistakes of judgment In administration 
thereof, although he may be held liable for his own 
positive wrongdoing. Sureties on the bond of a college or 
university officer are liable for moneys received by him 
in his officia! capacity or under color of his office. 


56- La.—Credit Alliance Corpora¬ 
tion v. Centenary College of 
Louisiana, supra. 

57. U.S.—St. Vincent College v. Hal- 
lett, IU., 201 F. 471, 119 C.C.A. 
647. 

58. N.Y.—Doolittle v. Keuka Col¬ 
lege, 114 N.Y.S. 662, 129 App.Div. 
829. 

11 C.J. p 994 note 81. 

58. Mich.—Hillsdale College v. Ride- 
out, 46 N.W. 373, 82 Mich. 94. 

60. Fla.—Boyd v. University Athle¬ 
tic Ass'n, 157 So. 576, 118 Fla. 188. 
81. N.Y.—College of City of New 
York V. Hylan, 199 N.Y.S. 804, 205 
App.Div. 372, afRrming 199 N.Y.S. 
634, 120 Misc. 314, and affirmed 142 
N.E. 297, 236 N.Y. 594. 

Rental not contemplated under stat¬ 
ute and custom 

Where the president of the Coi- i 
lege of the City of New York occu-1 


pied a house without charge owned 
by the city of New York it was 
held, in view of the fact that the 
statute fixing the salaries of the fac- 
ulty of the college speaks only of 
money compensation and that no 
charge for rent of the house was 
contemplated when the city pur¬ 
chased it, that the attempt of the 
City to charge rent as part of the 
presidenfs compensation could not 
be permitted.—College of City of 
New York v. Hylan, supra. 

62- Idaho.—State v. State Board 
of Education, 196 P. 201, 33 Idaho 
415. 

La.—Caldwell Bros. v. Board of 
Sup'rs of Louisiana State Uni¬ 
versity and Agricultural and Me- 
chanical College, 147 So. 5, 176 La. 
825. 

Statntes construed 
Statutes relating to powers of the 
board of supervisors of the Louisi- 


ana State University and Agricul¬ 
tural and Mechanical College did not 
authorize contracting of any debt or 
liability on behalf of the state con- 
trary to constitution.—Caldwell Bros. 
V. Board of Sup'rs of Louisiana 
State University and Agricultural 
and Mechanical College, supra. 

60. S.D.—Jewell Nursery Co. v. 

State, 56 N.W. 113, 4 S.D. 213. 
64w S.D.—Jewell Nursery Co. v. 
State, 67 N.W. 629, 8 S.D. 531, af- 
flrming 59 N.W. 1025. 5 S.D. 623. 

11 C.J. p 994 note 87. 

65. Mich.—^Weinberg v. State Univ., 
56 N.W. 605, 97 Mich. 246. 

11 C.J. p 994 note 83. 

66. S.D.—^Jewell Nursery Company 
v. State, 56 N.W. 113, 4 S.D. 213. 

11 C.J. p 994 note 84. 

67. Va.—Phillips v. Commonwealth 
Univ., 34 S.E. 66, 97 Va. 472, 47 L. 
B.A. 284. 
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While the officers of a college or university may 
not be personally liable for the torts of the insti- 
tution,®^ such an officer may, in a proper case, be 
held responsible for his own wrongdoing, and the 
immunity of the regents from suit for the negligent 
conduct of its agents does not operate to exempt 
the officcr or agent himself from liability for his 
own tort.^9 Every employee of a university is lia¬ 
ble for the misuse. of moneys receiyed by him in 
his fiduciary capacity;?^ and the receipt of the 
money by him may ‘be shown by competent testi- 
mony fairly tending to prove it, either alone or in 
connection with other circumstances.'^! 

A college or university officer may not be held 
responsible in damages for a mere mistake of judg- 
ment in respcct of his government of the institu- 
tion .'^2 The administrative officers of a college or 
university, while acting within their jurisdiction in 
discretionary matters, wherein they are given quasi- 
judicial powers, are not liable in a civil action re- 
gardless of the propriety of the motives by which 
they may be actuated;*^^ and so long as the gov- 
erning board excrcises its discretionary pow^r to 
control institutional matters in good faith and for 
the best interests of the institution as it sees them, 
no merebant thcrcby subjected to what in other cir- 
cumstances might be deemed unfair competition 
will ha ve a right of action, legal or equitable.^^ 

A college or university treasurer is not an insur- 
er of the funds committed to his care, and will not 
be responsible for loss where he deposits them in 


§ 19 

accordance with. the directions of the governing 
board of the institution.*^^ 

In the absence of express authority, no action can 
be maintained against a state board of administra- 
tion or its members for wrongful acts committed by 
a board of regents where the latter board was abol- 
ished by statute prior to the time of suit‘and re- 
placed by a board of administration to which was 
committed the conduct of the state university. 

Bonds of officers. Where required by statute, a 
college or university officer must exeeute a bond 
before entering on his duties.*^*^ The surety on the 
bond of a state college officer has been held lia¬ 
ble for moneys received by him under color of 
office, although statute made another officer the cus- 
todian thereof.*^^ Where no statute authorizes the 
board of regents to make representations as to the 
state of the treasurer^s accounts, the state is not 
bound to the surety by any such representations 
made to him by the regents.*^^ 

§ 19 , - Visitors 

Under common-Iaw principies the founder of an In- 
corporated college or university has the right of vlsita- 
tlon or inspection, and where the right exists the Ju¬ 
risdiction of the visitors covers the internal management 
of the Institution and the courts will not interfere with 
the decision of visitors In the absence of an abuse of dis- 
cretion. 

According to common-law principies governing 
eleemosyna ry corporations generally, the founder 
of an incorporated college or university has the 
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08. Beg-ents of state university 
The regents of the University of 
California are not individually lia¬ 
ble on the footing of negligence for 
an injury arising from the poles and 
wires of a telegraph and telephone 
line maintained by the Corporation, 
the constitution declaring that they 
are not public officers, but that their 
employment is deemed exclusively a 
public trust.—Lundy v. Delmas, 38 
P. 445, 104 Cal. 655, 26 L.R.A. 651. 

69. Cal.—Davie v. Regents of Uni¬ 
versity of California, 227 P. 247, 
66 Cal.App. 689. 

Surgeon in students’ infirmary ■ 

Immunity of state university re¬ 
gents from liability for negligence 
of its servants and agents in its 
infirmary does not exempt negligent 
surgeon acting as its agent from 
personal liability.—Davie v. Regents 
of University of California, suprau 

70. Md.—Regents of State Univ. v. 
Williams. 9 Gill & J. 365, 31 Am. 
D. 72. 

11 C.J. p 994 note 88. 

71. Mich.—Regents of State Univ. 
V. Rose, 4 N.W. 738, 6 N.W. 674, 
T •NT W. SCJR 45 Mifth.' 284. 


72. Fla.—John B. Stetson Uni¬ 
versity V. Hunt, 102 So. 637, 88 
Fla. 510. 

Suspeusion or expulsiou of student 
Mere mistake of judgment of a 
school officer in governing his school, 
either as to his duties under the 
law, or as to facts submitted to him 
in connection with suspension or 
expulsion of a student, does not ren- 
der him liable in the absence of a 
showing that he acted wantonly, 
willfully, or maliciously.—John B, 
Stetson University v. Hunt, supra. 

73. N.D.—Gottschalck v, Shepperd, 
260 N.W. 573, 65 N.D. 644. 

Discharge of professor 
Members of board of administra¬ 
tion bf state agricultural college, 
acting as such board under powers 
conferred and in discharge of duty 
required, were not personally liable 
for discharge of professor, even if 
members of board acted maliciously. 
—Gottschalck v. Shepperd, supra. 

74. Ga.—^Davison-Nicholson Co. v. 
Pound, 94 S.E. 560, 147 Ga. 447. 

75. Ky.—Commonwealth v. Cole- 
man, 268 S.W. 569, 206 Ky. 774. 

76. Kan.—Garrity of State Board of 


Administration of Educational In- 
stitutions, 162 P. 1167, 99 Kan. 
695. 

Actiou to recOver value of eigh- 
teeu-milUou-year-old lizard, alleged 
to have been stolen and converted 
by the board of regents of a state 
university, by its assistant curator 
of mammals, for use in the uni¬ 
versity museum, would not lie 
against a board of administration 
which had succeeded the then abol- 
ished board of regents nor against 
any members of the board of admin¬ 
istration.—Garrity v. State Board of 
Administration of Educational In- 
stitutions, supra. 

77. Uot gualified without bond 
Under L.1889 c 138 §§ 9, 10, 20, 

21, secretary treasurer of state agri¬ 
cultural college is not qualifled to 
discharge his duties until he exe- 
cutes a bond for twenty thousand 
dollars.—State v. Llewellyn, 167 P. 
414, 23 N.M. 43, certiorari denied 
Llewellyn v. State of New Mexico, 
38 S.Ct. 63, 245 U.S. 666, 62 L.Ed. 
538. 

78. N.M.—State v. Llewellyn, supra. 

79. N.M.—State v. Llewellyn. sunra. 
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right of visitation.s® Where there are visitors, 
their jurisdiction covers the internal management 
of the institntion.Si The visitors are summary 
judges; there is no appeal from their decision, and 
the courts will not interfere with their discretionary 
power ,^2 tinless in cases of oppression, exceeding 
powers, or breach of trust.^^ 

§ 20. Faculty, Professors, and Tutors 

' Where no regulatione are prescribed by a higher 
body^ it is within the province of the faculty of a college 
or university to make rules and regulatione for the gov- 
ernment of the inetitution, 

Where the matter is not handled by the trustees 
or regents in control of a college or university, the 
faculty thereof may make reasonable rules for the 
government of Ihe institution and in so far as 
such rules and regulations are neither arbitrarily 
applied nor in violation of law they are binding on 
all concerned.^^ The matter of regulations is con- 
sidered generally in § 26 below in connection with 
the government and discipline of the students. 
Matters relating to the status, appointment, remov- 
al, and salary of the faculty, professors, and tutors 
of a college or university, and to their performance 
of Services beyond the scope of their collegiate du- 
ties are treated in §§ 21-23. 

A professor has been defined as a public teacher 
of any Science or branch of learning, especially in 
a university, college, or other seminary.^^ “Profes¬ 
sor^^ in Immigration Act is defined and construed 
see Aliens § 89. 
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A tutor is one who teaches, usually a private in- 
structor.s® 

§21. - Status, Appointment, and Remw- 

al 

Professors In colleges and universities are sometimes 
regarded as officers thereof, although ordinarfly ^ pro¬ 
fessor or other teacher is a mere employee. Appoint¬ 
ment and removal of members of the faculty Is a matter 
ordinarily restlng In the discretion of the college govern- 
Ing board subject to statutory and contract provisions. 

Under some statutes or charters a professor in a 
college or university is deemed an officer thereof, 
removable only for cause shown and specificd in 
the charter,^"^ although ordinarily a professor is not 
an officer, but occupies merely a contractual posi- 
tion as an employee.The board of regents or 
trustees have power to make a valid contract em- 
ploying a professor for a stated and reasonable 
length of time,®^ although he is subjcct to removal, 
before the expiration of such time, for sufficient 
cause.9® In the absence of sufficient cause for 
his removal, the professor may recover the conse- 
quent damages.^^ Although an indefinite hiring at 
so much per day, or per month, or per year, is a 
hiring at will and may be terminated by either par- 
ty at any time by giving notice and no action can 
be sustained in such case for a wrongful dis- 
charge,^^ yet the terms of the contract, and the con- 
sideration therefor, may contemplate that the per- 
son employed is to have a professorship pcrmanent- 
ly, subject to removal for cause.®^ 


80. Tenn.—State v. Vanderbilt Univ., 
164 S.W. 1151, 129 Tenn, 279. 

11 C.J. P 994 note 91. 

81. Ohio.—^Koblitz v. Western He- 
serve Univ., 21 Ohio Cir.Ct. 144, 11 
Ohio Cir.Dec. 515. 

11 C.J. p 995 note 92. 

82. Va.—Bracken v. Williara, etc., 
Colle&e, 3 Call 573, 7 Va. 573. 

83. U.S.—Dartmouth College v. 
Woodward, N.H., 4 Wheat. 518, 4 
L.Ed. 629. 

11 C.J. p 995 note 97. 

84. Ohio.—West v. Board of Trus¬ 
tees of Miami University and Mia- 
mi Normal School, 181 N.E. 144, 
41 Ohio App. 367. 

55. U.S.—U. S. V. Day, C.C.A.N.T., 

32 F.2d 542, 544, Quoting Webster 
D. 

58, Mont.—State ex rei Veeder v. 
State Board of Education, 33 P.2d 
516, 97 Mont. 121. 

37. Pa.—CommonweaJth v. Phillips, 
1 Del.Co. 41. 

11 C.J. p 995 note 2. 

rnll and fair trial 
When the charter of a university 


I specifles the causes for which its 
professors may be removed, and con¬ 
fers on them the exclusive power of 
granting degrees, which right they 
may exercise independently of the 
trustees of the university, the pro¬ 
fessors are oiftcers, and not mere 
employees, and they can only be re¬ 
moved for cause shown, as specifled 
in the charter, after a full and fair 
trial, with opportunity to appear by 
themselves or counsel with their 
witnesses, hear the testimony, and 
reply thereto.—Commonwealth v. 
Phillips, supra. 

88. Ga.—Regents of University Sys¬ 
tem of Georgia v. Woodward, 176 
S.E. 677, 49 Ga.App. 608—Regents 
of University System of Georgia v. 
Blanton, 176 S.E. 673, 49 Ga.App. 
602. 

11 C.J. p 995 note 3. 

88. U.S.—^Ward v. Kansas State 
Agricultural College ’ Bd. of Re¬ 
gents, Kan., 138 F. 372, 70 C.C.A. 
512. 

Colo.—State Bd. of Agriculture v. 

Meyers, 77 P. 372, 20 Colo.App. 139. 
11 C.J. p 995 note 4. 

90, 111.—^Puller v. De Paul Univer- 

1 


sity, 12 N.E.2d 213, 293 Ill.App. 
261. 

Concealment of marriage by former 
priest employed by Catholic uui- 
versity 

Where teacher, by silence, con- 
cealed fact that he had formerly 
been a priest but had left priest-» 
hood and married, and employment 
of teacher would not have been con- 
sidered by officials of a Catholic 
university had they known such 
facts, concealment amounted to ma- 
terial and fraudulent misrepresenta- 
tion precluding enforcement of con¬ 
tract of employment.—Fuller v. De 
Paul University, supra. 

91. Colo.—State Bd. of Agriculture 
v. Meyers, 77 P. 372, 20 Colo.App, 
139. 

Kan.—State Agricultural College v. 
Mudge, 21 Kan. 223. 

98- Mo.—^Brookfield v. Drury Col¬ 
lege, 123 S.W. 86, 139 Mo.App. 339. 
Wis.—Butler v. Regents of State 
Univ., 32 Wis. 124. 

98. Ky.—Hospital College of Medi¬ 
cine V. Davidson, 131 S.W. 1004, 
140 Ky. 776. 

11 C.J. p 995 note 7. 
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It is soinetimes provided either by statute or the 
rules of the institution that the appointee assumes 
his position subject to removal at the discretion of 
the governing board.94 Such provision becomes a 
condition of the contract; no notice or hearing is 
recjuired and in the absence of fraud or bad 
faith, the rcgcnts or trustees in discharging a pro¬ 
fessor before the termination of his contract are 
not liable for damages for breach thereof;96 nor 
in such a case is the ground of removal a proper 
subjcct of judicial investigation.^7 

Dclay in appoinhnent, The court will not inter- 
ferc with the discretionary power of the regents to 
dclay the appointment of a professor, unless there 
appcars to be unnecessary delay or a want of good 

faith. 

Rcinstcifementa A teacher who has served long 
enough in a state college to acquire rights of per¬ 
manent tenure under statute, and who is dismissed 
without the required statutory hearing, is entitled 
to be reinstated.99 

§ 22. - Salary 

A professor or instructor may be entitled to salary 
although not formally employed. The amount of his 
salary is ordinarily governed by express or Impllcit pro¬ 
vision of contract. 

The professors of the clerical universities re- 
ceived no salaries, but were incumbents of ecclesi- 
astical livings.^ To render a university liable to a 
professor or an instructor for his salary, it is not 
necessary that he be formally employed and in 
the abscnce of an express contract as to the amount 
of an instructores salary the amount may be gov¬ 
erned by custom,8 or the professor may be limited 
to the amount regularly paid him despite previous 
mention of his receiving a larger arnount.*^ 


§ 22 

The compensation of officers is considered supra 
in § 18c. 

Increase or reduction. A contract for an in- 
crease in the compensation of a teacher, who is also 
a member of the governing board, may be upheld 
although the teacher in his capacity as trustee 
joined in the vote for his own increase.® Where a 
professor agrees to hold his office for a specified 
term of years, unless permitted to resign, his salary 
during such time cannot be diminished without his 
consent.® 

Term for ivhich salary paid. Where a professor 
first suffers a vote for his removal by the trustees, 
which is followed by a decree of removal by the 
visitors, and subsequently there is a court adjudica- 
tion sustaining his removal, the actual removal will 
be deemed to ha ve occurred on the render ing of the 
decree of the visitors and the professor is entitled 
to his salary up to, but not beyond, such date.*^ 
Where a member of the faculty of a college or 
university is familiar with provisions of the by- 
laws placing employment of members in the hands 
of the trustees and confining their election or con¬ 
tract to a period of one year, he is not entitled to 
recover for breach of an alleged contract for three 
years purporting to have been made by the presi- 
dent without evidence of the consent of the board 
of trustees even if the president falsely represented 
that he had the trustees^ consent.8 

Emeritus positions and sabbatical leavesi Both 
by custom and in some instances under statutory 
authority, the governing board of a college or uni¬ 
versity may elect members of the faculty to emeritus 
positions and grant them sabbatical leaves of ab¬ 
sence with pay, and such grants have been held 
not to violate state constitutions as respects the fac¬ 
ulty of a state institution.® 
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94. Miss.—University of Mississippi 
V. Dcister, 76 So. 526, 116 Miss. 
469. 

11 C.J. p 995 note 8. 

95. W.Va.—Hartigran v. State Univ. 
Bd. of Regents, 38 S.E. 698, 49 W. 
Va. 14. 

96. Idaho.—Shinn v. State Univ. Bd. 
of Regents, 129 P. 1074, 23 Idaho 
344. 

11 C.J. p 995 note 10. 

97. U.S.—Ward v. Kansas State 
Agricultura! College Bd. of Re¬ 
gents, Kan., 138 F. 372, 70 C.C.A. 
512. 

W.Va.—Hartigan v. State Univ. Bd. 
of Regents, 38 S.E. 698, 49 W.Va. 
14. 

11 C.J. p 995 note 11. 

98. Mich.—^People v. State Univ., 4 
Mich. 98. 


90. N.T.—Becker v. Barry, 300 N.Y. 
S. 1153, 165 Misc. 877. 

1. Ohio.—Cincinnati v. Jones, 16 
Ohio S. & C.P. 343. 

2. Or.—Tyler v. Tualatin Academy, 
13 P. 329, 14 Or. 485. 

11 C.J. p 996 note 15. 

3. N.T.—Hosack v. New York Col¬ 
lege Physicians, etc., 6 Wend. 547. 

4. Miss.—University of Mississippi 
v. Deister, 76 So. 526, 115 Miss. 
469. 

5. Tex.—Randolph Junior College 
V. Isaacks, Civ.App., 113 S.W,2d 
628. 

Vote unanimons for increase with¬ 
out counting vote of teacher trus¬ 
tee.—Randolph Junior College v. 
Isaacks, supra. 


e. Ala.—State Univ. v. Walden, 15 
Ala. 655. 

7. lilass.—Murdock v. Phillips Acad¬ 
emy, 12 Pick. 244. 

S. Tenn.—Reece v. Carson-Newman 
College, 15 Tenn.App. 543. 

9. S.D.—Johnson v. Jones, 216 N.W. 

584, 585, 52 S.D. 64. 

Not mere donation 
Board of regents was held to 
have authority to elect resigned 
president a president emeritus of 
Agricultural College and to grant 
him sabbatical leave of absence for 
a year with pay, the court saying: 
‘"They [election as president emeri¬ 
tus and grant of leave] do not con¬ 
stitute a gratuity or donation, but 
are for a public purpose, and are 
sustainable on the ground of their 
beneflcial efCect upon the public 
Service.”—-Johnson v. Jones, supra. 
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§ 22 

Enforcement of contract against state. It has 
been held that a valid and authorized contract be- 
tween the state department having charge of the 
state university system and a person for the posi- 
tion of instructor in the university, entered into for 
a stipulated salary per annum, and having legisla- 
tive sanction, is enforceable against the state, 
and in the absence of any provisions in the con¬ 
tract to the contrary, it will be presumed that a 
new contract made between the regents and an in¬ 
structor in a college or school formerly under pri¬ 
vate auspices and then taken over by the state, is 
to run for the same length of time and that pay- 
ment of salary is to be made in the same manner 
as in respect of the old contract.^^ 

§ 23. - Performance of Other Services 

In the absence of interference with his regular duties, 
a professor, instructor, or tutor may as a rule engage in 
other lucrative work, and by statute faculty members 
may be required to perform nonacademic duties with- 
out compensation other than their regular salaries as 
members of the faculty of a public institution. 

So long as he performs his full duty to the col- 
l^^e or university .by which he is employed and 
does not compete with it or act in opposition to its 
interests, a professor, instructor, or tutor may prop- 
erly render Services for another university,give 
public concerts,^^ publish books,i^ and take private 
pupils,^® 

Nonacademic Services as part of official duty. 
An instructor in a state college may be obligated 


to perform nonacademic Services without compen¬ 
sation other than that regularly provided for aca- 
demic Services.^® Under a statute making it the 
duty of the faculty of a medical college to visit 
and attend the patients in an asylum, the faculty 
are bound to render only so much personal Service 
and advice to the asylum as is consistent with their 
character as professors and the duties which nec- 
essarily attach to their positions.^*^ 

§ 24. Students 

The relation between student and college or uni¬ 
versity Is essentially contractual In character. The 
proper college or university authorities ordinarily have 
power to select the curriculum to be offered and to desig¬ 
nate the courses to be pursued by the students. 

One may be a student at a college or university 
without being matriculated, as where he attends 
recitations and lectures and is under the govern- 
ment of the institution.^^ The relation of a stu¬ 
dent to the college or university which he is at- 
tending is a contractual one,i^ terms of 

the contract are to be interpreted according to their 
natural meaning.^O 

Curriculum. Within the limitations imposed by 
applicable charter and statutory provisions, the gov- 
erning board of a college or university has a wide 
discretion in selecting the courses which are to be 
given at the institution.^i Where the purpose stat¬ 
ute constituting the charter of a school of mines 
designates engineering as one of the courses to 
be given, the regents may properly include in the 


10 . Ga.—Regents of University Sys¬ 
tem of Georgia v. Woodward, 176 
S.B. 677, 49 Ga.App. 608—-Regents 
of University System of Georgia 
V. Blanton, 176 S.E. 673, 49 Ga.App. 
602. 

11. Ga.—Regents of Uniyersity Sys¬ 
tem of Georgia v. Woodward, 176 
S.E. 677, 49 Ga.App. 608—Regents 
of University System of Georgia v. 
Blanton, 176 S.E. 673, 49 Ga.App. 
602. 

12. III.—State Univ. v. Bruner, 66 
111.App. 665, appeal dismissed 48 
N.E. 54, 168 111. 49, and affirmed 51 
N.E. 687, 175 111. 307. 

11 C.J. p 996 note 19. 

13. 111.—Chaddock College v. Breth- 
erick, 36 Ill.App. 621. 

11 C.J. p 996 note 20. 

14. 111.—See Chaddock College v. 
Bretherick, 36 Ill.App. 621, dictum. 

11 C.J. p 996 note 21. 

15. 111.—Chaddock College v. Breth¬ 
erick, 36 Ill.App. 621. 

11 C.J. p 996 note 22. 

10. Mont.—State v. Brannon, 283 P. 
202, 209, 86 Mont. 200, 67 A.Ii.R. 

1020. J 


Tests of gfasolezie and kerosene 
L.1927 c 109 §§ 9, 10, requiring 
head of department of chemistry of 
State College of Agri culture, as state 
chemist, to make analyses of tests 
of gasoline and kerosene submitted 
by public service commission with¬ 
out receiving compensation, and per- 
mitting such analyses to be made by 
competent assistant to be appointed 
under regulations of state board of 
education, held not to require public 
Service commission to pay any por- 
tion of salary of assistant from 
gasoline inspection fund, but merely 
to require payment of laboratory ex¬ 
pense of state chemist, where assist¬ 
ant was already on college pay roll, 
the court saying: “We think the 
Legislature intended to go no fur- 
ther than to impose additional duties 
upon the state chemist and his as¬ 
sistant, already on the college pay 
roll, relieving the coilege of labora¬ 
tory expense which must be paid 
from the gasoline fund."—State v. 
Brannon, supra. 

17. Ohio.—Alexander v. Cincinnati, 
2 Handy 183, 12 Ohio Dec., Re- 
print, 393. 


13. Conn.—Morse v. State, 6 Conn. 
9. 

19- Pa.—Barker v. Bryn Mawr Col¬ 
lege Trustees, 1 Pa.Dist. & Co. 383, 
affirmed 122 A. 220, 278 Pa. 121. 

11 C.J. p 996 note 26. 

Private institution 

The relation between a student 
and institution of learning private- 
ly conducted, which receives no aid 
from the public treasury, is solely 
contractual in character.—John B. 
Stetson University v. Hunt, 102 So. 
G37, 88 Fla. 610. 

2a Pa.—Iron City Commercial Col¬ 
lege V. Kerr, 3 Brewst. 196. 

11 C.J. p 996 note 27. 

21. S.D.—State ex rei. Bryant v. Do- 
lan, 249 N.W. 923, 61 S.D. 530. 
Discretion not abused 
Regents, in continuing at state 
college of agriculture and mechanic 
arts, which is federal land grant 
college, courses in engineering, 
pharmacy, general Science, education, 
and journalism, was not to have vio- 
lated statute declaring purposes and 
scope of school.—State ex rei Bryant 
V. Dolan, supra. 
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curriculum a general and professional course in 
engineering.2^ 

Under the provisions of the Morrill Act, a land 
grant university is bound to offer its students in- 
struction in military tactics, although it remains 
free to determine details in respect of such mat- 
ter.23 The courts have upheld the validity of reg- 
ulations making military training compulsory in 
such universities.24 

§ 25. - Admission 

Admission to a purely private college or university 
rests in the discretion of the appropriate institutional 
authorities, although admission to a public or state in- 
stitution is controlled primarily by the public authorities. 

The legislature may properly regulate the condi- 
tions on which students may be admitted to a uni¬ 
versity maintained by the state,25 and under dele- 
gated authority and in the reasonable exercise of its 
discretion the governing body of a state college or 
university may establish rules as to admission of 
students.25 Thus the state may require a member 
of a Greek letter fraternity at another college to 
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renounce his allegiance with such fraternity before 
admitting him as a student of the state university.27 
The right to attend the educational institutions of 
a state is not a natural right, but is a gift of civili- 
zation and a benefaction of the law; if a person 
seeks to become a beneficiary of this gift, he must 
submit to such conditions as the law imposes as a 
condition precedent to this right.25 However, the 
above rules refer to the power of the legislature- to 
impose conditions; the right of admission to a 
state university is a right which the trustees or 
other officers are not authorized to abridge ma- 
terially, and which they cannot as an abstract prop- 
osition rightfully deny;29 for instance, in jurisdic- 
tions where there is no statute authorizing or re- 
quiring them so to do, the trustees cannot make 
membership in Greek letter fraternities or other 
secret societies a disqualification for admission as 
a student,20 although in these same jurisdictions the 
trustees may after the admission of persons as stu¬ 
dents prohibit their connection with such fraterni¬ 
ties or societies,2^ as explained infra § 26. 

It has been held that under statute a state is 
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22. S.D.—State ex rei Bryant v. 
Dolan, supra. 

Where statute does not qiualify 
torm “engriueeriugr,” in designating 
such subject as one of the courses to 
be given, it will be held that the 
term was used in its broadest sense 
and general engineering will be 
within the scope of such term.— 
State ex rei Bryant v. Dolan, supra. 

23. U.S.—Hamilton v. Regents of 
University of California, 55 S.Ct. 
197, 293 U.S. 245, 79 L.Ed. 343, re- 
hearing denied 55 S Ct. 345, 293 
U.S. 633, 79 L.Ed. 717, affirming 
28 P.2d 355, 219 Cal. 663. 

Branclies of military training to be 
provided 

The university ‘‘remains untram- 
meled by federal enactment and is 
entirely free to determine for it- 
.self the branches of military train¬ 
ing to be provided, the content of 
the instruction to be given, and the 
objectives to be obtained.”—Hamil¬ 
ton V. Regents of University of Cali¬ 
fornia, 55 S.Ct. 197, 202, 293 U.S. 245, 
79 L.E3. 343, affirming 28 P.2d 355, 
219 Cal. 663, and rehearing denied 
55 S.Ct. 345, 293 U.S. 633, 79 L.Ed. 
717. 

24. Under federal constitution 
Suspension by regents of Univer¬ 
sity of California of students for re- 
fusal to pursue compulsory courses 
in military training was not in- 
fringement of students’ rights under 
federal constitution.—Hamilton v. 
Regents of University of California, 
28 P.2d 355, 219 Cal. 663, affirmed 
55 S.Ct. 197, 293 U.S. 245, 79 L.Bd. 


343, rehearing denied 55 S.Ct. 345, 
293 U.S. 633, 79 L.Bd. 717. 

Under treaty renouncing war 

Order of land grant state uni¬ 
versity making military training 
compulsory was not in conflict with 
provisions of treaty renouncing war 
as an instrument of national policy. 
—Hamilton v. Regents of University 
of California, 55 S.Ct. 197, 293 U.S. 
245, 79 L.Ed. 343, affirming 28 P.2d 
355, 219 Cal. 663, and rehearing de¬ 
nied 55 S.Ct. 345, 293 U.S. 633, 79 L. 
Ed. 717. 

25. U.S.—^Waugh v. Mississippi 
Univ., 35 S.Ct. 720, 237 U.S. 589, 
59 L.Ed. 1131, affirming 62 So. 
827, 105 Miss. 623, L.R.A.1915D 
588. 

28. Tex.—Foley v. Benedict, 55 S. 
W.2d 805, 808, 122 Tex. 193, 86 A. 
L.R. 477. 

Classes of persons to be admitted 
“The Legislature of this state not 
having provided who shall be admit¬ 
ted to the University, and having 
delegated’ the power to make rules 
and regulations necessary to the gov- 
ernment of the, University, to the 
board of regents, they are invested 
with the power of determining what 
classes of persons shall be admitted 
to the University, provided that the 
rules and regulations in that regard 
must be reasonable and arbitrary.”— 
Poley V. Benedict, supra. 

Bule as to readmission held reasou- 
able 

Rule of board of regents of uni¬ 
versity and board’s interpretation, 
whereby medical students failing in 
two major subjects, where general 


average is less than seventy, are 
automatically dropped from roll and 
are not readmitted, should not be 
set aside as arbitrary or unreason- 
able.—Foley v. Benedict, supra. 

27. U.S.—^Waugh v. Mississippi 

Univ., 35 S.Ct. 720, 237 U.S. 589, 59 
L.Ed. 1131, affirming 62 So. 827, 105 
Miss. 623, L.R.A.1916D 588. 

11 C.J. p 996 note 30. 

28. Miss.—State Univ. v. Waugh, 62 
So. 827, 105 Miss. 623. L.R.A.1915D 

588, affirmed 35 S.Ct. 720, 237 U.S. 

589, 59 L.Ed. 1131. 

11 C.J. p 996 note 31. 

29. Okl.—Corneli v. Gray, 127 P. 
417, 33 Okl. 591, 42 L.R.A.,N.S., 336, 
Ann.Cas.l914B 399. 

11 C.J. p 996 note 3-2. 

30. Ind.—State v. White, 82 Ind. 
278, 284, 42 Am.R. 496. 

11 C.J. p 997 note 33. 

31. Uistinction betweeu admission 
and control after admission 

“The admission of students in a 
public educational institution is one 
thing, and the government and con¬ 
trol of students after they are ad¬ 
mitted, and have become subject to 
the jurisdiction of the institution, is 
quite another thing. The first rests 
upon well established rules, either 
prescribed by law or sanctioned by 
usage, from which the right to ad¬ 
mission is to be determined. The 
latter rests largely in the discretion 
of the officers in charge, the regu¬ 
lations prescribed for that purpose 
being subject to modification or 
change from time to time as sup- 
posed emergencies may arise,”— 
State v. White, supra. 
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obligated to afford white and black citizens equal 
opportunities for higher education.32 The validity 
of statutes relative to higher education of different 
races is considered supra § 3. 

Private institutions of learning, although incor- 
porated, may select those whom it will receive, and 
may discriminate by sex, age, proficiency in learii- 
ing, and otherwise.^^ 

Vaccination. Where the constitution of the state 
invests the board of regents of a state university 
with a large degree of independence and discretion, 
the board has power to make a rule requiring per- 
sons applying for enrollment as students to be vac- 
cinated; and a person so applying is not entitled 
to avail himself of the provisions of a statute ex- 
empting from vaccination persons seeking admis- 
sion to educational institutions who produce state- 
ments in writing from their parents or guardians 
showing that such parents or guardians are con- 
scientiously opposed to the practice Oi vaccination 
and will not consent thereto.^^ 

I 26. - Government and Discipline 

Broadiy speaking, the right of a student to attend a 
public or private college or university is subject to the 


condition that he compiy with its scholastic and dis. 
ciplinary requirements, and the proper college authorities 
may in the exercise of a broad discretion formulate and 
enforce reasonabie ruies and regulations in both respeets. 
The courts will not interfere in the absence of an abuse 
of such discretion. 

The right to attend a public college or university 
is subject to proper regulation in the furtherance 
of discipline,35 and, as respeets the scholastic fitness 
of students to continue their study of courses se- 
lected or required, the faculty or teaching body of 
the institution is the tribunal proper to pass on 
such matter.36 There is inherent in any college or 
university a duty on the part of its students to con- 
duct themselves in a manner conducive to the prop¬ 
er administration of the institution.37 The govern- 
ing board of a college or university ordinarily has 
power to establish reasonabie ruies and regulations 
for the governmeiit of the institution committed to 
its care,3^ so long as they do not interfere with 
some positive right they may make suitable reg¬ 
ulations to enforce regulations prescribed by stat- 
ute,^^ may place inhibitions and restrictions on mat- 
ters matcrially interfering with the proper relation 
of students to the college or university,and have 
discretionary power to regulate the discipline of the 
students in accordance with the ruies and regula- 


32. Mo.—State ex rei. Gaines v, 
Canada, 113 S.W,2d 783, certiorari 
granted 59 S.Ct. 65, and reversed 
on other grounds 59 S.Ct. 232. 

33. Fla.—John B. Stetson Uni¬ 
versity V. Hunt, 102 So. 637, 88 
Fla. 510. 

11 C.J. P 997 note 37. 

34. Cal.—Williams v. Wheeler, 138 
P. 937. 23 Cal.App. 619. 

11 C.J. p 997 note 36. 

35. Mich.—Tanton v. McKenney, 197 
N.W. 510, 226 Mich. 245, 33 A.L.R. 
1175. 

36. Ohio.—West v. Board of Trus- 
tees of Miami University and Mia- 
mi Normal School, 181 N.E. 144, 
41 Ohio App.’ 367, 

37. “Common law of the school” 

In the school there exists on the 
part of the pupils the obligation of 
obedience to lawful commands, sub- 
ordination, civil deportment, respect 
for the right of other pupils, and 
fldelity to duty, such obligations be- 
ing inherent in any school and con- 
stituting the common law of the 
school.—John B. Stetson University 
V. Hunt, 102 So. 637, 88 Fla. 510. 

38. Ga.—Davison-Nicholson Co. v. 
Pound, 94 S.E. 560, 147 Ga. 447. 

N.Y.—Anthony v. Syracuse Uni¬ 
versity, 223 N.Y.S. 796, 805, 33 
Misc. 249, quoting Corpus Juris. 

11 C.J. p 997 note 38. 


College authorities as in loco paren¬ 
tis 

As to mental training, moral and 
physical discipline, and welfare of 
the public, college authorities stand 
in loco parentis, and in their discre¬ 
tion may make any regulation for 
their government which a parent 
could make for the same purpose, 
and so long as such regulations do 
not violate divine or human law, 
courts have no authority to inter¬ 
fere.—John B. Stetson University v. 
Hunt, 102 So. 637, 88 Fla. 510—11 
C.J. p 997 note 38 [a]. 

Eflectuating purposes of institution 

The managing officers of a state 
normal college, maintained at the ex¬ 
pense of the taxpayers to prepare 
teachers for public schools, have the 
power to maintain such discipline as 
will effectuate the purposes of the 
institution.—Tanton v. McKenney, 
197 N.W. 510, 226 Mich. 245, 33 A.L. 
R. 1175. 

Statute conferring power as stili in 
force 

’‘The act of the Legislature es- 
tablishing the State Normal School 
as a branch of the University of 
Georgia, approved October 21, 1891 
(Acts 1890-91, p. 126), conferred 
upon the board of trustees of that 
institution authority ‘to ordain and 
establish such ruies and by-laws for 
the regulation of the school and the 
training and governing of the stu¬ 
dents, not inconsistent with this 
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act, as in their opinion may be prop¬ 
er to secu^^e the success of said 
school.’ The powers and duties of 
this board of trustees have not been 
abrogated or changed by any subse- 
quent act of the Legislature.”—Davi¬ 
son-Nicholson Co. v. Pound, 94 S.E. 
560, 147 Ga. 447. 

The term “government,” as used 
in statutes confiding the government 
of a state university to tru.stees, 
“incorporates a trinity of functions: 
The enactment of laws, ruies, and 
regulations; the judicial construc- 
tion of same as applicable to their 
suggested violation; and their exeeu- 
tion. This term ‘government' is 
broad enough in its scope, as ap- 
plied to a university or college, or 
school, to include administrative 
tules and regulations aiTecting schol¬ 
astic procedure as well as disciplin- 
ary measures affecting only moral 
conduct or order.”—West v. Board 
of Trustees of Miami University and^ 
Miami Normal School, 181 N.E. 144, 
148, 41 Ohio App. 367. 

38. N.Y.—^Anthony v. Syracuse Uni-^ 
versity, 223 N.Y.S. 796, 805, 33 
Misc. 249, quoting Corpus Juris. 

11 C.J. p 997 note 39. 

40. U.S.—Waugh v. Mississippi 
Univ., 35 S.Ct 720, 237 U.S. 589, 
59 L.Ed. 1131, affirming 62 So. 827, 
105 Miss. 623, L.R.A.1915D 588. 

41. Ind.—State v. White, 82 Ind. 
Z78, 42 Am.R. 496. 
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tions made. "^2 Where such rules are made in the 
exercise of dclegated legislative power they have 
the force and effcct of statutes and the board^s offi- 
cial interpretation of the rules becomes a part 
thercof.^^ The rules and regulations adopted by 
the governing board of a college or university are, 
however, subject to restrictions imposed by law.^^ 

^^^hilc the relation existing between the college 
or university and the student is contractual, pre- 
cluding an arbitrary refusal to permit further at- 
tcndancc,'*^ yet the power of suspension or expul- 
sion of students is an attribute of government of 
ediicational institutions,^® and obviously and of ne- 
ccssity there is implied in the contract a term or 
condition that the student will obey and conform to 
the college rules of government and will not be 
guilty of such misconduct as would be subversive 
of the discipline of the college or university, or as 
would show him to be unfit morally to be continued 
as a mcmbcr thereof.^*^ It has been stated that the 
rules of ediicational institutions siipported in whole 
or in part by appropriations from the public treas- 
ury are vicwed somcwhat more critically by the 
courts than those of private irbstitutions.^^ 

Authority to enforce the rules may be delegated 
by the governing board of the institution to one of 
the officers ihcrcof.^^ Where the regents of a state 
college have failed to act, the president thereof 
may makc rules for the conduct of the students, 
such power inhering in his office.^® 


§ 26 

Particular regulations, and particular grounds for 
suspension or expulsion. Students may be required 
to procure or be provided with, and to wear, a pre- 
scribed uniform,^! to attend religious exercises un- 
less excused,52 to refrain from hazing^^ or from 
entering restaurants or eating houses not controlled 
by the college. ^ 4 So the trustees may absolutely 
prohibit any connection between Greek letter fra- 
ternities and the universities, and prohibit the at- 
tendance of students at the meetings of such fra- 
ternities or other college secret societies, or may 
prohibit them from having any active connection 
with them so long as the students remain under the 
control of the university or they may prohibit 
the students from joining any secret society under 
pain of expulsion.^® 

The courts have upheld the validity of a regula- 
tion reserving to the university the right to dis- 
miss a student at any time for any reason without 
divulging its reason, the general purpose of the 
regulation being recited as one to safeguard ideals 
of scholarship and moral atmosphere, and under a 
regulation of the latter description, the university 
does not have the right of arbitrary dismissal, but 
the reason for its dismissal must fall within the 
classes specified of preserving ideals of scholarship 
or moral atmosphere, although the university au- 
thorities have a wide discretion in the matter and 
the courts will be slow to disturb their decision as 
to dismissal of a student under such a regulation.®'^ 


42. D.C.—U. S, V. Georgetown Col¬ 
lege, 2S App.D.C. 87, dictum. 

43. Tox.—Folpy v. Benedict, 55 S. 
W.2d 805, 810. 122 Tex. 193, 86 A, 
JL.K. 477, citing Corpus Juris. 

44. Okl.—Rheam v. Board of Re¬ 
gents of University of Oklahoma. 
18 P.2d 535, 536, 161 Okl. 268. 

Admlssiou of studeuts 

“The authority of the Board of 
Regents of the University of Okla¬ 
homa to prescribe rules and regula¬ 
tions for the admi.ssion of students 
is limited by the provision that no 
student who shall have been a resi¬ 
dent of the state for one year pre- 
ceding his admi.ssion shall be re¬ 
quired to pay any fees for tuition, 
except in the law department or for 
extra studies.”—Rheam v. Board of 
Regents of University of Oklahoma, 
supra. 

45. Mich.—Booker v. Grand Rapids 
Medical College. 120 N.W. 589. 156 
Mich. 05, 24 L.R.A.,N.S., 447. 

Minn.—Gleason v. State Univ., 116 
N.W. 650, 104 Minn. 359. 

40. N.Y.—Goldstein v. New York 
Uni^\. 78 N.Y.S. 739. 76 App.Div. 
80, 12 N.Y.Ann.Cas. 128. 

14 C.J.S.-86 


“Ezpulsion,” as the term has been 
deflned in respect of expelling a stu¬ 
dent from a college or university, 
means to eject, banish, or cut ofC 
permanently from the privileges of 
the institution.—John B. Stetson 
University v. Hunt, 102 So. 637, 88 
Fla. 510—60 C.J. p 1193 note 44 [a]. 

“Suspension,” as the' word is em- 
ployed with reference to suspending 
a student from a college or uni¬ 
versity, is his temporary cutting oft 
or debarring from the privileges of 
the institution.—John B. Stetson 
University v. Hunt, supra—60 C.J. p 
1193 note 44 [a]. 

47. Fla.—John B. Stetson Univer¬ 
sity V. Hunt, 102 So. 637, 640, 88 
Fla. 510, citing Corpus Juris. 

N.Y.—Samson v. Trustees of Colum- 
bia University in City of New 
York, 167 N.Y.S. 202, 101 Misc. 
146, affirmed Samson v. Trustees 
of Columbia University, 167 N.Y.S. 
1125, 181 App.Div. 936. 

11 C.J. p 998 note 60. 

48. Fla.—John B. Stetson Uni¬ 
versity V. Hunt, 102 So. 637, 640, 
88 Fla. 510, citing Corpus Juris. 

11 C.J. p 998 note 49. 

49. Superintendent 

Trustees or governing body of an 
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institution of learning may vest in 
the superintendent authority to en¬ 
force discipline, and, when acting 
lawfully in this capacity, courts will 
not interfere.—John B. Stetson Uni¬ 
versity V. Hunt, 102 So. 637, 88 Fla. 
510. 

50. Mo.—Englehart v. Serena, 300 
S.W. 268, 318 Mo. 263. 

51. Okl.—Connell v. Gray, 127 P, 
417, 33 Okl. 591, Ann.Cas.l914B 399, 
42 L.R.A.,N.S., 336. 

50. 111.—North V. State Univ., 27 N. 

B. 54, 137 111. 296. 

11 C.J. p 998 note 51. 

53. Ky.—^Kentucky Military Inst. v. 
Bramblet, 164 S.W. 808, 158 Ky. 
205. 

54. Ky.—Gott v. Berea College, 161 
S.W. 204, 156 Ky. 376, 51 L.R.A., 
N.S., 17. 

55. Ind.—State v. White, 82 Ind. 
278, 285, 42 Am.R. 496. 

11 C.J. p 998 note 54. 

56. 111.—People v. Wheaton College, 

40 111. 186. . 

57. N.Y.—^Anthony v. Syracuse Uni¬ 
versity, 231 N.Y.S. 435, 224 App. 
Div. 487, reversing 223 N.Y.S. 796, 
130 Misc. 249. 
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A state university may suspend a student for re- 
fusal to take its regular course in military train- 
ing,58 a private college or university may under re- 
served rights in such respect, dismiss a student 
merely because he is regarded as '^undesirable/'^® 
and the courts ha ve upheld the right of expulsion 
or suspension for a variety of particular causes sub- 
versive of the general welfare of the ihstitution.^® 

A student rooming at a dormitory which is an 
auxiliary of a state college is not to be deemed a 
tenant or lodger in the technical sense of those 
terms and he impliedly agrees to conform to rea- 
sonable rules for its government during the period 


of his occupancy.®^ 

Condonation and reinstatemenf, The doctrine of 
condonation or waiver is not applicable in connec- 
tion with the disciplinary relations of students and 

university officials.^2 

A student wrongfully dismissed is entitled to re- 
instatement, since an action for breach of contract 
would not afford adequate relief.^3 

Judicial interference. In the absence of a ciear 
showing of abuse, the courts will not interfere with 
the rules adopted.®'^ Within reasonable limits, the 
power of the trustees, regents, or other governing 

62. Md.—Woods V. Simpson, 126 A. 
882» 146 MI 547, 39 A.L.B. 1016. 

Past difflculties 

Contentiori that certain past dif- 
ficulties between university offlcials 
and student did not constitute 
ground for refusing to enroll her for 
another term, on theory that any 
fault of student had been condoned, 
held not tenable, rule of condonation 
not being applicable to such case.— 
Woods V. Simpson, supra. 

63. N.Y.—Anthony v. Syracuse Uni¬ 
versity, 223 N.Y.S. 796, 130 Misc. 
249. 

11 C.J. p 998 note 62. 

64. Ga.—Davison-Nicholson Co. v. 
Pound, 94 S.E. 560, 147 Ga. 447. 

Tex.—Foley v. Benedict, 55 S.W.2d 
805, 122 Tex. 193, 86 A.L.R. 477. 
Glrl students 

“The maintenance of discipline, the 
upkeep of the necessary tone and 
standards of behavior in a body of 
students in a college, is, of course, a 
task committed to its faculty and 
officers; not to the courts. It is a 
task which demands special experi- 
ence, and is often one of much deli- 
cacy, especially in dealing with girl 
students; and the officers must, of 
necessity, be left untrammeled in 
handling the problems which arise, 
as their judgment and discretion 
may dictate, looking to the ends to 
be accomplished. Only in extraordi- 
nary situations can a court of law 
ever be called upon to step in be¬ 
tween students and the officers in 
charge of them. When it is made 
ciear that an action with respect to 
a student has been, not an honest 
exercise of discretion, looking to the 
proper ends, but beyond the limits 
of that discretion or arising from 
some motive extraneous to the pur- 
poses committed to that discretion, 
the courts may be called upon for 
relief. In such case the officials 
have, as it is sometimes stated, acted 
arbitrarily, or abused their discre¬ 
tion; and the courts may be required 
to remedy that.“—^Woods v. Simpson, 
126 A. 882, 883, 146 Md. 647, 39 A.L, 
R. 1016. 


58. Md.—Pearson v. Coale, 167 A. 
54, 165 Md. 224, appeal dismissed 
Coale V. Pearson, 54 S.Ct. 131, 290 
U.S. 597, 78 L.Bd. 525. 

59. Pa.—Barker v. Bryn Mawr Col¬ 
lege Trustees, 1 Pa.Dist. & Co. 
383, afflrmed 122 A. 220, 278 Pa. 
121 . 

GO. Clgarette smolcing 

Where a girl student in a state 
college was addicted to the smoking 
of cigarettes before entering the in- 
stitution and continued their use 
thereafter, smoking on the public 
streets, and where she also rode 
through the streets in an automo- 
bile seated on the lap of a young 
man, and when reprimanded aired 
her grievances in the public press» 
her conduct was held to be such as 
to warrant the school authorities in 
denying her readmission for a subse- 
Quent term of college.—Tanton v. 
McKenney, 197 N.W. 510, 226 Mich. 
245, 33 A.L.R. 1175. 

I^oxicants 

Action of state university presi- 
dent in suspending student for per- 
rnitting use of intoxicating liquor by 
students in her horne held not arbi- 
trary under evidence.—State v. 
Clapp, 263 P. 433, 81 Mont. 200, cer¬ 
tiorari denied State of Montana ex 
rei Ingersoll v. Clapp, 48 S.Ct. 528, 
277 U.S. 591, 72 L.Ed. 1003, error 
dismissed 49 S.Ct. 7, 278 U.S. 661, 73 
L.Ed. 568. 

Obstructing prosecution of war 
Refusal of Columbia University to 
permit one to continue as a student 
on ground of his public, reported 
speech, made outside of university, 
and while the United States was en- 
gaged in war, stating that there 
would be a draft revolution during 
the war, held justified.—Samson v. 
Trustees of Columbia University in 
City of New York, 167 N.Y.S. 202, 
101 Misc. 146, affirmed Samson v. 
Trustees of Columbia University, 167 
N.Y.S. 1125, 181 App.Div. 936. 

Bingnng cowbells, cuttiug lights, 
and parading in the halls of the dor¬ 
mitory at forbidden hours is conduct 1 


so subversi ve of discipline essential 
to administration as to warrant sus¬ 
pension of the guilty students.— 
John B. Stetson University v. Hunt, 
102 So. 637, 88 Pia. 510. 

Boasting of questionable use of 
kzLOWledge acquired at law 
school 

Where a woman law student boast- 
ed to her fellow students of using 
her legal knowledge acquired at the 
law school to get free groceries, 
coal, and involuntary Christmas 
presents from her husband, from 
whom she was living apart, and also 
told them of suits brought against a 
chief of police for malicious prose¬ 
cution and slander, and where the 
master to whom the case was re- 
ferred found as facts that the con¬ 
duct of such woman student with 
reference to large grocery and coal 
bilis which she refused to pay on the 
theory that the items were “neces- 
sities” for which her husband should 
be billed was not justified, and that 
the law suits against the police chief 
could not have been brought in good 
faith and good conscience, it was 
held that communication of such 
episodes to fellow students with the 
boast that she was using her legal 
knowledge of such purposes was so 
far subversive of discipline and in- 
jurious to the reputation of the 
school as to justify it in expelling 
her.—^White v. Portia Law School, 
174 N.E. 187, 274 Mass. 162, certio¬ 
rari denied 53 S.Ct. 403, 288 U.S. 611, 
77 L.Bd. 985. 

61. Mo.—Bnglehart v. Serena, 300 S. 

W. 268, 318 Mp. 263. 

Bule held reasonable 

Rule permitting only students 
agreeing to conduct themselves prop- 
erly to remain in dormitory held not 
unreasonable.—^Englehart v. Serena, 
supra. 

Befusal to sign pledge 

Student expelled from state teach- 
ers’ college dormitory for refusal to 
sign pledge to conduct himself prop- 
erly could not recover damages.— 
Englehart v. Serena, supra. 
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officers as to these matters is plenary and com¬ 
plete and unless such rules and regulations are 
found to be unauthorized, against common right, or 
palpably unreasonable, the courts will not annui or 
revise them neither will the ^courts afford re- 
lief in case of the enforcement of such rules, unless 
thosc whose duty it is to enforce them act arbi- 
trarily and for fraudulent purposes.^^ The wisdom 
of the policy manifested by the rules and regula- 
tions is a matter within the discretion of the col- 
lege authorities and beyond interference by the 
courts,®^ and with which except in extraordinary 
cases the court will not interfere.®^ 

Right to hcaring. It has been held that a col- 
lege cannot dismiss a student except on a hearing 
in accordance with a lawful form of procedure, giv- 
ing him iiotice of the charge and an opportunity 
to hear the testimony against him, to question wit- 
nesses, and to rebut the evidence,^^ although this 
doctrinc has been disapproved by other aiithority 
holding that a student may be suspended without a 
hearing as formal as a court proceeding and, 
wherc the regulations of a privately conducted col- 
lege receiving no state aid reserve the right to ex¬ 
clude any student regarded as undesirable, the col- 
lege is not required to prove charges and hold a 


§ 27 

trial before dismissal of a student whom it regards 

as undesirable.72 

A student must exhaust his recourse before the 
proper college authorities before resorting to the 
courts.*^ 3 

Who entitled to question rules, A person who is 
not a student or the parent or a guardian of a stu¬ 
dent is not entitled to complain in the courts of a 
rule of a private educational institution directed 
and intended to control only the student body.74 

§ 27. — Tuition and Charges 

The tuition and other charges made to students of a 
coliege or university ordinarily depend on the contract of 
the parties and applicable provisions of statute or con- 
stitution. A state institution may charge for tuition and 
other Services where not prohibited by iaw, and prohibi- 
tion against a charge to residents for tuition will not pre- 
ciude a charge for incidental expenses, such as laboratory 
material. 

Where there is no positive prohibition of law, 
a college or university has the right to furnish 
instruction free to any student or class of stu¬ 
dents In the absence of constitutional prohibi¬ 
tion or limitation, the legislature may provide that 
a state university shall charge each student pre- 
scribed tuition and other fees;^® and in the ab- 
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©5. Ind.—State v. White, 82 Ind. 
278, 42 Am.R. 496. 

ea Fla.—John B. Stetson Uni¬ 
versity V. Hunt, 102 So. 637, 88 
Pia. 510. 

Mich.—Tanton v. McKenney, 197 N. 
W. 510, 226 Mich. 245, 33 A.L..R, 

1175. 

N.Y.—Anthony v. Syracuse Uni¬ 
versity, 223 N.Y.S. 796. 130 Misc. 
249. 

11 C.J. p 997 notes 44, 45. 

67. Fla.—John B. Stetson Uni¬ 
versity V. Hunt, 102 So. 637, 88 
Fla. 510. 

Mich.—Tanton v. McKenney, 197 N. 
W. 510, 226 Mich. 245, 33 A.L.R. 

1176. 

Mont.—State v. Clrpp, 263 P. 433, 
436, 81 Mont. 200, /certiorari denied 
State of Montana ex rei. Ingrersoll 
V. Clapp, 48 S.Ct. 52J. 277 U.S. 691, 

72. L.Ed. 1003, error dismissed 49 
S.Ct. 7, 278 U.S. 661, 73 L.Ed. 568, 
quoting Corpus Juris. 

Wis.—Prank v. Marquette Uni¬ 
versity, 245 N.W. 125, 209 Wis. 372. 
11 C.J. p 997 notes 46, 47. 

Different punishments for same of¬ 
fense 

Paculty of university may adopt 
different disciplinary measures 
against different students guilty of 
substantially similar infractions of 
rules, without warranting interfer¬ 
ence by court on ground of arbitrary 
discrimination.—Prank v. Marquette 
University, supra. 


ea Ky.—Gott V. Berea College, 161 
S.W. 204, 156 Ky. 376, 379, 51 L.R. 
A.,N.S.,- 17. 

Ohio.—State v. Schauss, 23 Ohio Cir. 
Ct. 283. 

11 C.J. p 998 note 48. 

e». Md,—^Woods V. Simpson* 126 A. 

882, 146 Md. 547, 39 A.L.R. 1016. 
Mich.—Tanton v. McKenney, 197 N. 
W. 510, 226 Mich. 245, 33 A.L.R. 
1175. 

Pa.—Barker v. Bryn Mawr College 
Trustees, 1 Pa.Dist. & Co. 383, af- 
flrmed 122 A. 220, 278 Pa. 121. 

11 C.J. p 998 note 59. 

Abuse of discretion not shown 

Refusal of university to enroll stu¬ 
dent for another term, because of 
friction with authorities, held not 
abuse of discretion.—^Woods v. 
Simpson, 126 A. 882, 146 Md. 547, 39 
A.L.R. 1016. 

70. N.Y.—^Anthony v. Syracuse Uni¬ 
versity. 223 N.Y.S. 796. 805, 130 
Misc. 249, citing Corpus Juris. 

11 C.J. p 998 note 61. 

71. Mont.—State v. Clapp, 263 P. 
433, 81 Mont. 200, certiorari de¬ 
nied State of Montana ex rei. In- 
gersoll V. Clapp, 48 S.Ct. 528, 277 
U.S. 591, 72 L.Ed. 1003, error dis¬ 
missed 49 S.Ct. 7, 278 U.S. 661, 73 
L.Ed. 568. 

Hearing held sufficient 
Where young lady suspended from 
state university was called before 
deans’ council, informed of charges 
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against her, and given opportunity 
to deny or explain, she was accord- 
ed sufficient hearing.—State v. Clapp, 
supra. 

72. Fla.—John B. Stetson Univer¬ 
sity V. Hunt, 102 So. 637, 88 Fla. 
510. 

Pa.—Barker v. Trustees of Bryn 
Mawr College, 122 A. 220, 278 Pa. 
121 . 

73. La.—State ex rei. Dodd v. Ti- 
son, 143 So. 59, 175 La. 235. 

State college 

Where the entire power of admin- 
istration of a state college is vest- 
ed in the state board of education, 
“a student who complains of the 
action of the agents or employees 
of the state board, in matters of 
discipline, must exhaust his recourse 
before the proper school authorities, 
as a condition precedent to a resort 
to the courts.”—^State ex rei Dodd v. 
Tison, 143 So. 69, 61, 175 La. 235. 

74. Ky.—Gott v. Berea College, 161 

S.W. 204, 156 Ky. 376, 379, 51 L.R. 
A.,N.S., 17. . 

75. N.Y.—^Adams v. Perry, 43 N.Y. 
487. 

7G. Wash.—Litchman v. ■ Shannon, 
155 P. 783, 90 Wash. 186. 

“Tuition” has been defined as the 
act or business of teaching the vari- 
ous branches of learning.—State ex 
rei. Veeder v. State. Board of Educa¬ 
tion,. 33 P.2d 516, 97 Mont 121. 
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sence of legislative 6r constitutional prohibition, a 
state college or tiniversity may charge all students 
for tuition and may exact from them other fees in 
connection with the running of the institution.'^’^ 
Where there is a prohibition against charges to 
certain students for “tuition/’ such prohibition will 
not preclude the exaction of fees or charges for 
other items not falling within the meaning of the 
term “tuition.”'^^ Where, however, the statute pro¬ 
vides that “admission” to the state university shall 
be free to residents of the state, the right to charge 
incidental fees has been demed,*^^ or it has been 
held that no fee may be* exacted as a condition 
precedent to entrance,^® although incidental fees 
may be charged to students after entrance or ad- 
mission.^i 

Where by agreement with public authorities a 
university is bound to educate certain students, it 
is precluded from charging such students a ma- 
triculation or registry fee,^^ but it may charge such 
free students a laboratory fee to cover material 
actually used and destroyed by them in laboratory 
courses.^^ An agreement to educate pupils at a 
certain rate per annum for each pupil is not broken 
by the college until it has failed or refused to re- 
ceive pupils on the terms prescribed.^^ 


It has been held not an abuse of the discretion 
vested in the governing body of a public college 
or university designed to afford free tuition, to re¬ 
quire students to occupy new buildings in prefer- 
ence to existing buildings in order that funds may 
thus be raised to defray the cost of erecting such 

new buildings. 

Contracts. Although a college or university cata- 
logue may be binding as a writtcn contract where 
the student enters under the terms of the cata- 
logue, there is nothing to prevent the parties from 
making a contract different from that contemplated 
by such catalogue,^® and where a special contract 
provides for withdrawal of a student if his health 
does not permit continuance at the institution, the 
fact that his health improved during his sojurn 
there does not preclude recovery of unearned 
charges where it is found as a fact that he did 
withdraw for such reasons of health.^'^ Under a 
contract providing for paymcnt of tuition for the 
whole college session even in cases where the stu¬ 
dent is suspended, expelled, or withdraws without 
cause, where a student withdraws before comple- 
tion of the session, but there is no proof that his 
withdrawal was without cause, nor that he was 
suspended or expelled, the courts will dcny the col- 


■ 77. Mont.—state ex rei Veeder v. 
State Board of Education, supra, 
Okl.—Rheam v, Board of Regents of 
University of Oklahoma, 18 P.2d 
535, 161 Okl. 268. 

11 C.J. p 998 notes 65, 66. 

Implied power 

Resolution of board of regents of 
state university, requiring payment 
of fee of two dollars and fifty cents 
per student each semester for con- 
struction, equipment, and main- 
tenance of student union building on 
campus and for retirement of bonds 
issued for construction, was within 
implied power of board of regents. 
—Rheam v, Board of Regents of 
University of Oklahoma, supra. 

73. Ga.—State v. Regents of Uni¬ 
versity System of Georgia, 175 S. 
E. 567, 179 Ga. 210. 

Mont.—State ex rei, Veeder v. State 
Board of Education, 33 P.2d 516, 
97 Mont. 121. 

Okl,—Rheam v. Board of Regents of 
University of Oklahoma, 18 P.2d 
535, 161 Okl. 268. 

niatriculatiozL, laboratory, hospital, 
and athletic fees 

Prohibition on tuition fees in units 
of university system was not to pre¬ 
vent board of regents from charging 
reasonable ‘‘matricujation," labora¬ 
tory, hospital, and athletic fees to 
students in such institutions.—State 


v. Regents of University System of 
Georgia, 175 S.E. 567, 179 Ga. 210. 

Student “union” fee 

(1) State board of education was 
held to have authority without con- 
sent of student body to charge stu¬ 
dent union fee to state university 
students for purpose of discharging 
bonded indebtedness on students’ un¬ 
ion building, notwithstanding legis¬ 
lative provision requiring free “tui¬ 
tion” for resident students.—State ex 
rei. Veeder v. State Board of Edu¬ 
cation, 33 P.2d 516, 97 Mont. 121. 

(2) Resolution of board of regents 
of state university requiring pay¬ 
ment of fee of two dollars and fifty 
cents per student each semester for 
construction, equipment, and main- 
tenance of student union building, 
and for retirement of bonds issued 
for construction, as condition pre¬ 
cedent to admission, was not illegal 
as charge for “tuition.”—Rheam v. 
Board of Regents of University of 
Oklahoma, 18 P.2d 535, 161 Okl. 268. 

79 . Kan.—State v. Regents of Uni¬ 
versity, 40 P. 656, 55 Kan. 389, 29 
L.R.A. 378. 

Ijibrary fee cannot be charged to 
students where the statute provides 
that admission to a state university 
shall be free, and the university au¬ 
thorities may not deny the use of 
the library to students failing or 
refusing to pay such fee and entitled, 
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to free admission.—State v. Regents 
of University, supra. 

80, Okl.—Connell v. Gray, 127 P. 
417, 33 Okl. 591, 42 L..R.A.,N.S., 336, 
Ann.Cas.l914B 399. 

81. Okl.—Connell v. Gray, supra. 
82L La.—New Orleans v. Tulane 

Educational Fund, 49 So. 171, 123 
La. 550. 

83. La.—New Orleans v. Tulane 
Educational Fund, supra. 

84. Ky.—Stagg v. State Univ., 3 
Ky.Op. 451. 

85. Ga.—State v. Regents of Uni¬ 
versity System of Georgia, 175 S. 
E. 567, 179 Ga. 210. 

88. Tex.—Texas Military College v. 

Taylor, Civ.App., 275 S.W. 1089. 
Wide circulatiou of catalogue as im- 
material 

College, irrespective of how wide- 
ly circulated its catalogue or writ- 
ten terms and regulations were, and 
however well known by persons con- 
templating patronizing the school, 
might make binding special or con- 
ditional verbal contract with parent 
for entrance of his child, providing 
that, if child's health did not permit 
him to remain in college, he could 
withdraw without costing parent full 
session tuition and board.—Texas 
Military College v. Taylor, supra. 

87, Tex.—Texas Military College v. 
Taylor, supra. 
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lege the right to collcct for the whole session.^® 

Mere rccital in a statute that counties may send 
a certain nunibcr of piipils to the state university 
free of tuition, in consideration of taxes levied by 
the state and paid by the counties, does not con¬ 
stitute a contract binding on either the counties 
or the statc.s^ 

Pciynicnt, The payment to a college of its own 
stock for tuition is valid if made while the insti- 
tution is solvcnt .^^0 

Obligafions of snrety. Sureties signing a gen- 
eral bond to bc rcsponsible for payment by a stu¬ 
dent of his expenses may be held by the college or 
university in respect of an unpaid charge for a 
room, even though such room was not assigned to 
the student before hc entered the institution.^^ 

§ 28. -- Scholarships 

Colleges and universities may properly bind them- 
selves to pay scholarships In accordance with contractual 
agreements with their founders. One awarded a scholar- 
ship rnay recover damages for breach of the obligation 
to afford him its benefits. Subject to contractual or 
statutory requirements, award of scholarship rests In 
the sound discretion of the college authorities. 

Under its gcncral and implied p6wers the Cor¬ 
poration may receive contributions to an endow- 
ment fund and may bind the college to furnish tui¬ 
tion therefor to one or more students perpetually,^^ 
even in another educational institution than its 
own.^3 ^ ccrtificatc of a permanent and perpetual 
scholarship in a college is a valid contract^^ to 
which no restrictive conditions can subsequently be 
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annexed,^^ and on the breach of which the holder 
is entitled to recover the value of the scholarship 
with interest.®® In. an action to enforce a subscrip- 
tion made in consideration of such a scholarship, 
however, defendant cannot avoid his liability on the 
ground of a mere change in the means of effecting 
the general purposes of the institution, the 
prosperity of the institution had failed to fulfill de- 
fendant’s expectation,^^ or that tuition had sub¬ 
sequently been made free.®^ 

While in some States statutes providing free 
scholarships in the state university for those stu¬ 
dents who are financially unable to obtain an edu- 
cation otherwise have been considered unconstitu- 
tional,^ in other States, or at least as to some uni¬ 
versities in those States, under the act incorporating 
the university, or under other statute, county or 
city boards have the right to send scholars for free 
tuition.2 It has been held that such students may 
be sent to any department of the university.^ 

The statutes of the particular state must be con- 
sulted in order to determine who are eligible to re¬ 
ceive scholarships in state universities as will more 
particularly appear from an examination of the au¬ 
thorities referred to in the note below.^ 

Where an award of a scholarship to applicant 
first on the list of those examined is invalidated 
because of failure to fulfill residence requirements, 
the committee in charge may properly award it to 
the second on the list as of the year in question 
although the actual award is made after a subse- 
quent examination in which another was first.5 


88» Tgx.—R oprors v. Councill, Civ, 
266 S.W. 207. 

89. Ky.—Barkcr v. Crum, 198 S.W. 

211. 177 Ky. 637, L..R.A.1918F 673. 
88« Tex.—Pwoach v. Burgess, Civ. 
-^PP., 62 S.W. 803. 

91. N.Y.^—President and Pellows of 
Harvard Colloffe v. Kempner, 116 
437, 131 App.Div. 848. 

Constructioa of 'bond 

Where defendants exeeuted bond 
to a College, conditioned on payment 
l>y a Prospective student of any sum 
t>Gcoming due it, including ali sums 
tor board and gas, together with 
such as might be charged him for 
yont of any room assigned to him, 
iu accordance with his application, 
t>efore he becomes a student, and he 
entered in 1903, and in 1906 contract- 
ed for a room for the next year, but 
failed to return, the sureties were 
liable for the rent,. the college hav- 
made reasonable effort to rent 
It to others and a contention that 
they would not be liable because it 
assigned before he entered 
untenable, a fair construction 
the bond imposing liability for 


any room which might be assigned 
him in accordance with his applica¬ 
tion to become a student.—^President 
and Pellows of Harvard College v. 
Kempner, supra. 

93. Ohio.—Parniers* College v. Cary, 
35 Ohio St. 648. 

93. N.Y.—Genesee College v. Dodge, 
26 N.Y. 213. 

94. Ala.—Howard College v. Turner, 
71 Ala, 429, 46 Am.R. 326. 

lowa.—Oskaloosa College v. Hull, 
25 lowa 155, 

Pa.—Houston v. Jeiferson College, 
63 Pa. 428. 

11 C.J. p 998 note 77. 

96. 111.—Illinois Conference Pemale 

College V. Cooper, 25 111. 148. 

11 C.J. p 999 note 78. 

96. Ala.—Howard College v. Turner, 
71 Ala. 429, 46 Am.R. 326. 

ll C.J. p 999 note 79. 

97. Pa.—Houston v. Jefferson Col¬ 
lege, 63 Pa. 428. 

t 11 C.J. p 999 note 80. 
j 98 . lowa.—Oskaloosa College v. 

I Hull, 26 lowa 155. 
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99. Ind.—^White v. Butler Univ., 78 
Ind. 585. 

1. Mo.—State v. Switzler, 45 S.W. 
245, 143 Mo. 287, 55 Am.S.R. 653, 
40 L.R.A. 280. 

3. Ind.—McDonald v. Hagins, 7 

Blackf. 525. 

N.Y.—^People v. Crissey, 45 Hun 19. 

3. Ind.—McDonald v. Hagins, 7 
Blackf. 525. 

11 C.J. p 999 note 85. 

4i. S.C.—State v. Blease, 73 S.E. 

769, 90 S.C. 412. 

11 C.J. p 999 note 86. 

5. N.Y.—^People ex rei. Anthony v. 
Graves, 279 N.T.S. 847, 244 App. 
Div. 860. 

Time of certiorari proceeding 

Certiorari proceeding commenced 
after August 27, 1933, by candidate 
who was first in 1933 examination 
for World War scholarship to review 
action of commissioner of public 
education in appointing another can¬ 
didate was commenced within statu¬ 
tory period where unsuccessful can¬ 
didate did not receive formal not ice 
that he would not be appointed until 
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College entrance diplomas. Under governing 
statutes it has been held that regents to whom 
matters relating to admission to college on scholar- 
ship ha ve been delegated may s6 amend their rules 
as to require application for a college entrance di¬ 
ploma, prerequisite to award of the scholarship, to 
be made within a specified period,^ and where the 
legislature has conferred upon another body, such 
as regents, the power to legislate or make rules on 
a particular subject, such as award of scholarships, 
the courts will not inquire into the reasonableness 
of the rules adopted in the exercise of the power 
conferred.*^ 

§ 29. - Credit 

The courts have upheld the validity of statutes for- 
bidding extensiori of credit to minor students without 
consent of their parents. 

In several States statutes have been enacted pro- 
viding that credit shall not be given to students 
under age without the consent of their parents or 
guardians, or to undergraduates without the con¬ 
sent of officers appointed by the college authorities, 
or against the college rules. Such statutes are not 
unconstitutional but it is requisite to their en- 
forcement that the rules shall have been estab- 
lished and that some officer shall have been author- 
ized to give or withhold consent as the circum- 
stances may require.^ 

§ 30. Dissolutiori or Abandonment 

See infra §§ 31-33. 

§ 31 . - By Legislative Act 

A state college or university is generally subject to 
dissolution by act of the legislature, and an act trans- 
ferring the property of a private incorporated college to 
another institution may operate as a dissolution of the 
former. 

State universities and colleges, being public cor- 
porations, are subject to dissolution by an act of 
the legislature.^® A statute creating a state board 


as a corporate body and conferring on it the con- 
trol and management of a state college leaves the 
latter without any corporate function to perform, 
and thus in legal contemplation destroys the corpo¬ 
rate existence of such college.^^ 

A legislative enactment which transferred the 
property of a private incorporated college to a uni¬ 
versity has been held to operate as a de facto dis¬ 
solution of the former, since it destroyed the only 
function which it could perform.12 

§ 32. - By Surrender of Charter 

In the discretion of the proper college or university 
authorities, a private institution may dissolve itself by 
surrender of its franchise and acceptance of such sur¬ 
render by the state. 

A college or university Corporation may dissolve 
itself by a voluntary surrender of its franchise^s 
and an acceptance thereof by the state.The pow¬ 
er to decide on the advisability of such a voluntary 
dissolution has been held to reside in the president 
and trustees.l^ 

§ 33 . - By Transfer of Property and Fran- 

chises 

Voluntary transfer of its property and franchises by 
a college or university to another Institution operates 
as a dissolution. 

Both at common law and under statute, an educa- 
tional Corporation terminates its existence by a vol¬ 
untary transfer of all its corporate property and 
franchises to another Corporation or society.^® 

§ 34 . - By Forfeiture of Charter for Mis- 

user or Nonuser 

The charter of a college or university may be for- 
feited for misuser or nonuser of Its franchises, but will 
not be forfelted for acts falling short of ciear misuser 
or nonuser. 

Private incorporated colleges and universities 
may be dissolved by abandonment of the objccts 
of incorporation through misuser or nonuser of 
their franchises,and it has been held that acts 


August 27, 1933.—People ex rei. An- 
thony V. Graves, supra. 

6. N.T.—Carnes v. Finley, 164 N.Y. 
S. 305, 98 Misc. 390. 

7. N.y.—Carnes v. Finley, supra. 

8. Mass.—Soper v. Harvard College, 
1 Pick. 177, 11 Am.D. 159. 

9. Conn.—Morse v. State, 6 Conn. 9. 
Mass.—Soper v. Harvard College, 1 

Pick. 177, 11 Am.D. 159. 

10. N.C.—State Univ. v. Maultsby, 
43 N.C. 257. 

11 C.J. p 999 note 91. 

11. La.—Harris v. Louisiana State 
Normal College, 134 So. 308, 18 La. 
App. 270, modified in other re-J 


spects and aifirmed 138 So. 182, 18 
La.App. 270. 

12. La.—Hutchinson’s Succ., 36 So. 
639, 112 La. 656. 

13. Cal.—People v. State College, 38 
Cal. 166. 

14. N.T.—Magee v. Genesee Acad- 
emy, 1 N.Y.S. 709. 

15. Cal.—People v. State College, 
38 Cal. 166. 

11 C.J. p 999 note 95. 

16. Tenn.—State v. U. S. Grant 
Univ., 90 S.W. 294, 115 Tenn. 238. 

Batification of legislative dissoln- 
tion by voluntary transfer of 
property 

If the passage of Acts 1907 p 357, 
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dissolving the charter of the Mobile 
Medical College and placing it under 
control of the University of Alaba- 
ma, was not procured by a vote of 
two thirds of the board of trustees 
of such college, the enactment was 
ratified by the conveyance of its 
property by the trustees of the col¬ 
lege to the university pursuant to 
such act.—Stevens v. Thames, 86 So. 
77, 204 Ala. 487. 

17. 111.—^Edgar Collegiate Inst. v. 

People, 32 N.E. 494, 142 111. 363. 

In a case citing Corpns «Turis 
with approval, it has been held that 
issue of degrees to practice medi¬ 
cine to persons unqualified to treat 
sick is misuse of powers of medical 
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and omissions of its officers are imputable to a col- 
lege or university so far as forfeiture of its char- 
ter is concerned.i^ However, dissolution will not 
be effected nor decreed by or for acts or omissions 
falling short of a ciear misuser or nonuser,!^ and 
it has been held that a college or university can- 
not actually be dissolved until so judged and deter- 
mined either by judicial sentence or by sovereign 

power.20 

Failiire to niaintain a ''repiitable' institution is a 
factor for considcration in determining whether or 
not the charter of a college or university should be 
forfeited.21 

Waiver of forfeiture, The legislature may, by 
statute, waive a forfeiture by nonuser.^^ 

§ 35. - By War 

It was held that colleges incorporated under charter 


UNIYEESITIES § 36 

from the British crown were not dissolved by the Revo- 
lution. 

Private colleges founded and incorporated before 
the Revolution under charters from the British 
crown were not dissolved by the Revolution.^s 

§ 36. - Disposition of Property on Dis¬ 

solution or Other Termination 

.Subject to ruies governing escheat, which are treated 
eisewhere, on dissolu'ion of a college or university Its 
property ordinarily reverts to the originai donors. thereof. 

• Where an incorporated educational institution is 
dissolved or ceases to exist, property or funds 
donated or contributed revert to, and are distribut- 
ed among, the donors or contributors^^ rather than 
among the stockholders^® or religlous organizations 
sponsoring the institution.^® 

Matters relating to escheat are treated in the 


school to Public detriment, justify- 
ing: dissolution of school.—State ex 
inf. Otto V. Kansas City College of 
Medicine and Surgery, 285 S.W. 980, 
984, 315 Mo. 101. 46 A.L.R. 1472. 
Fallure to maintain institution 
A failure for several years to 
maintain an institution of learning, 
a sale and removal of its buildings, 
and an attempt to transfer ali its 
land. in the absence of any evidence 
that further effort would be made to 
establish a college, have been held 
sufficient ground.*? for forfeiture of 
its charter.—Edgar Collegiate Inst. 
V. People, 32 N.E. 494, 142 111. 363— 
11 C.J. p 1000 note 98. 

Fraudulent ezerclse of a power 

to confer degrees is such a misuser 
of its franchi.se as will justify the 
dissolution of an educational insti¬ 
tution.—State ex inf. Otto v. St. 
Louis College of Physicians and Sur- 
geons, 295 S.W. 537, 317 Mo. 49, quot- 
ing Corpus Juris—State ex inf. Otto 
V. Kansas City College of Medicine 
and Surgery, 285 S.W, 980, 315 Mo. 
101, 46 A.L.R. 1472—11 C.J. p 1000 
note 6. 

Oporatiou for proflt 
Operation of a college or univer¬ 
sity for proflt in violation of the 

statute under which it is incorporat¬ 
ed is ground for forfeiture of its 
charter.—State ex inf. Otto v. St. 

Louis College of Physicians and Sur- 
geons, 295 S.W. 537, 317 Mo. 49. 

18. Mo.—State ex inf. Otto v. St. 

Louis College of Physicians and 
Surgeons, supra. 

19. Mo.—State ex inf. Otto v. St. 

Louis College of Physicians and 
Surgeons, supra. 

11 C.J. p 1000 note 99. 

Acceptance of office under a new 
Corporation by the members of one 
of the faculties of the old does not 
per se efCect dissolution.—State 


Univ. V. Williams, 9 GUI &'J., Md., 
365, 31 Am.D. 72. 

Failure of tmstees to hold meetings 
Ind.—State v. Vincennes Univ., 5 
Ind. 87. 

Failure to keep records 
Forfeiture of medical college’s 
charter will .not be adjudged for 
failure to keep records required by 
statute for corporation’s benefit.— 
State ex inf. Otto v. St. Louis Col¬ 
lege of Physicians and Surgeons, 295 
S.W. 537, 317 Mo. 49. 

Loss of members 

A college or university will not be 
dissolved by reason of a loss of 
members, so long as enough remain 
to continue the succession and to 
supply vacancies by election.—State 
V. Vincennes Univ., 5 Ind. 87. 

Fartial decay of one department 
caused by students refusing to take 
that special course of instruction, 
does not effect dissolution.—State v. 
Farmers' College, 32 Ohio St. 487. 
Cood faith 

A wrongful exercise of the power 
to confer degrees will not consti¬ 
tute ground for forfeiture of char¬ 
ter if it appears that it was done in 
good faith.—State v. National School 
of Osteopathy, 76 Mo.App. 439. 

20. N.Y.—M?Lgee v. Genesee Acad- 
emy, 1 N.Y.S. 709, reversing 13 N. 
Y.St. 60. 

Tex.—Murphy v. Luttrell, 120 S.W. 

905, 56 Tex.Civ.App. 149. 

11 C.J. p 1000 note 5. 

21. Mo.—State ex inf. Otto v. St. 
Louis College of Physicians and 
Surgeons, 295 S.W. 537, 317 Mo. 
49. 

Ufltedical school 

Mo.—State ex inf. Otto v. St. Louis 
College of Physicians and Sur¬ 
geons, supra, 

22. Ind.—State v. Vincennes Univ., 
5 Ind. 87. 


23. U.S.—Dartmouth College v. 
Woodward, N.H., 4 Wheat. 518, 4 
L.Ed. 629. 

11 C.J. p 1000 note 9. 

24. Ky.—Trustees of Baptist Pe- 
male College of L berty Ass'n v. 
Barren Cjunty Board of Blucation, 
228 S.W. 3 9, 190 Ky. 565. 

11 C.J. p 1000 note 10. 

Bights bf orlglnal donors or heirs 
Where trustees of the Baptist Pe- 
male College of Liberty Associdtion 
established under Acts Adj.Sess. 1873 
c 344, sold the school erected by 
them and lands to pay debts, the 
surplus proceeds reverted to the 
originai donors or their heirs, such 
trustee not being a state society, in 
the meaning of Ky.St. § 323, and 
neither the Liberty Association nor 
any of the churches being entitled 
thereto.—Trustees of Baptist Pemale 
College of Liberty Ass’n v. Barren 
County Board of Education, 228 S.W. 
19, 190 Ky. 565. 

25. N.Y.—Magee v. Genesee Acad- 
emy, 13 N.Y.St. 60, reversed on 
other grounds 1 N.Y.S. 709. 

26. Ky.—Trustees of Baptist Pe¬ 
male College of Liberty Ass’n v. 
Barren County Board of Educa¬ 
tion, 228 S.W. 19, 190 Ky. 565. 

Bight of association and component 
churches 

Where property of the Baptist Pe¬ 
male College of Liberty Association 
was sold because Hhe college was 
heavily in debt, neither the Liberty 
Association nof any of the churches 
composing that association were en¬ 
titled to the surplus proceeds after 
payment of debts. The trustees of 
the Baptist Pemale College of Lib¬ 
erty Association established hy Acts 
Adj.Sess.1873 c 344, is not a ‘‘so¬ 
ciety," within the. meaning of Ky. 
St. § 323, providing that, if any so¬ 
ciety hold lands at dissolution, title 
to such lands and appurtenances 
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§ 37 COLLEQES AND 

C.J.S. title Escheat § 3, also 11 CJ. p 1000 notes 
12-14. 

§ 37. Actions 

Questions relating* to actions by or against a 
college or university are considered in the follow- 
ing sections 38-44. 

§ 38. - Right of Aetion and Defenses 

Broadly speaking, existence of a right of action 
against a college or university for tort or contract d'e- 
pends on the particular circumstances as considered in 
the light of the public or private character of the insti- 
tution and its charitable or noncharitable status. 

Where a particular college or university is not 
such an institution as to come within the rules ex- 
empting charitable corporations from liability for 
torts, or where the jurisdiction is one in which such 
rules do not obtain, as considered in Charities §§ 

2, 75, the college or university is subject to the 
same rule of liability for the negligent conduct of 
its servants as any other private Corporation,and 
the liability of state and private colleges and uni- 
versities for the torts of their students and agents 
is considered in § 15 supra. 

Contractors have been denied the right to recover 
from a state university for breach of contract to 
construet a dormitory where there were no funds 
available for meeting such claim.28 
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The right of action of a professor for wrongfui 
removal is considered in § 21 supra. 

An application of taxpayers for an injunction to 
prevent college or university trustees from carry- 
ing out a contract is properly denied where the 
circumstances preclude injunctive relief.29 

Adjoining landowner. It has been held that an 
adjoining landowner cannot individually enjoin a 
college from use of its land in a manner exceeding 
its corporate powers unless such use amounts to a 
public nuisance.30 

§ 39. -Nature and Form of Action 

General rules controi the nature and form of an ac¬ 
tion by or against a college or university. 

Where a state auditor has certified an appropria- 
tion for a university as reduced by the governor 
after increased items have passed the legislature by 
the vote required to make them law irrespective of 
the governor^s disapproval, the institutional author- 
ities may have equitable relief.^i 

Injunction and not quo warranto is the proper 
remedy where the trustees of a college or univer¬ 
sity exceed their powers by extending the coursc 
of instruction beyond that authorized by the found- 
ers.^2 

§ 40 . - Conditions Precedent 

It has been held that an action begun by a state uni¬ 
versity through private attorneys in violation of a statute 


shall vest in the county seminary or 
common schools, the word “society,” 
in such section, being: limited to re- 
ligious societies, and the real es- 
tate of such college not being owned 
by the Liberty Association, or any 
of the churches composing that as¬ 
sociation.—Trustees of Baptist Fe- 
male College of Liberty Ass’n v, Bar- 
ren County Board of Education, 228 
S.W. 19. 190 Ky. 665. 

27. Ga.—State Medical College v. 

Rushing, 57 S.E, 1083, 1 Ga,App. 

468. 

Board of regents of University of 
Idaho is a separate entity, and may 
sue and be sued.—State v.. State 
Board of Education, 196 P. 201, 33 
Idaho 415. 

2». Md.—University of Maryland v. 

Maas, 197 A. 123. 

Conceruing appropriatious 

The state university is a state 
agency under statute and, although 
university has been renderod liable 
to suit by statute, contractors could 
not maintain action against univer¬ 
sity for breach of contract to con¬ 
struet dormitory, in view of facts 
that university has only such funds 
as are appropriated for its use by 
legislature to be distributed by state 


comptroller and treasurer for definite 
purposes and that university has no 
authority in itself to raise money 
for payment of damages. Conlrac- 
tors could not recover from state 
university for breach of contract to 
construet dormitory on ground that 
legislature had made appropriation 
for construction to be paid out of 
federal and state funds in hand and 
that there was money available to 
pay contractors' claim, where dor¬ 
mitory had been completed, univer¬ 
sity had no money of its own with 
which to make payments or pay a 
judgment, and contractors offered no 
evidence to substantiate their con- 
tentions, since money was impress- 
ed with a trust for public use, and 
it could be inferred that it had been 
expended for constructing dormitory. 
—University of Maryland v. Maas, 
supra. 

29. Colo.—Platt V. Carlton, 168 P. 

1118, 69 Colo. 85. 

Contract to employ person. as presi- 
deut 

An application of taxpayers for an 
injunction to prevent trustee of the 
school of mines from carrying out 
an alleged contract of three of the 
trustees in their individual capacity, 
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and not at a board meeting, to em¬ 
ploy certain person as president of 
the school, where plaintifC alleged 
and defendant concoded that the al¬ 
leged contract was void, where the 
real purpose was to prevent the 
trustees from engaging such person 
as president, and no member of the 
board of trustees was complaining, 
and where for aught the record 
showed each trustee, when convened 
in regular board session, would dis- 
charge his duty, would be denied.— 
Platt V. Carlton, supra. 

30. Md.—Diggs V. Morgan College, 
105 A. 157, 133 Md. 264. 

ITegro colony 

An adjoining landowner cannot in¬ 
dividually enjoin a college from ex¬ 
ceeding its corporate powers by us- 
ing a portion of its property as 
building lots to establish thereon a 
residential negro colony, unless the 
doing of the act by the college 
amounts to the creating of a public 
nuisance.—Diggs v. Morgan College, 
supra. 

31. Neb.—Elmen v. State Board of 
Equalization and Assessment, 231 
N.W. 772, 120 Neb. 141. 

32. Ohio,—State v. Toledo, 23 Ohio 
Cir.Ct. 327. 
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requiring consent of the attorney general will not be dis- 
missed. 

A statute forbidding the employment of counsel 
by a state institution without the consent of the 
attorney general does not require the dismissal of 
an action brought by a state university through pri¬ 
vate attorneys.^3 

§ 41. - Jurisdiction and Venue 

Regular triai courts ordinarily have jurisdiction of 
actions against colleges. 

The ordinary triai courts have jurisdiction of ac¬ 
tions against colleges and universities, or against 
an incorporatcd board of regents.^^ 

§ 42. - Parties, Process, and Appearance 

a. In general 

b. Appearance 

a. In General 

A coIJege or university, or Its governing board, may 
ordinarily sue and be sued If having a corporate exlst- 
ence, but not otherwise. 

A collcgc or university, or a branch or depart- 
ment thercof, cannot sue or be sued as such, unless 
it has in fact a corporate existence,^^ and it can¬ 
not be sued, in the abscnce of statutory authority, 
where it is a public or a quasi-public Corporation 
and a mere agent of the state but acts vesting 
rights of property of a university Corporation in 
the state, or constituting it one of the departments 
of a state university, will not take away the rights 
of the Corporation to prosecute suits then pend- 
ing,3'^ or impair the right of its creditors.^^ 


§ 42 

Under its charter or act of incorporation, a col- 
lege or university, or the trustees, directors, br 
regents as a body corporate, may have capacity to 
sue and to be sued,^^ and this, although no legis- 
lative appropriation of funds has been made tc 
meet the claim on which the action was based, the 
board being entitled to satisfy a judgment against 
it, if rendered, out of any funds not otherwise spe- 
cifically appropriated and a college duly incor- 
porated may maintain an action on an account 
due it, although not expressly, authorized by its 
charter to collect such accounts.^i Where a col¬ 
lege or university is a corporate entity capable of 
suing or being sued, a suit may not be maintained, 
on an obligation payable to the corporate entity, in 
the name of its trustees without an assignment.'*^ 

A change of name by authority of the legislature 
will authorize suit in the new name on debts to 
the original institution.*^^ One board of manage- 
ment succeeding to another succeeds to its debts and 
liabilities, and may not only be sued therefor,^^ but 
may defend pending actions instituted against the 
former board.^5 Trustees may sue by their cor¬ 
porate title without setting out their individual 
names,^® although, where there is neither a setting 
out of the names of the individuals, nor an allega- 
tion of incorporation, no suit may be maintained 
in the name of the governing board of a college or 
university.^'^ The trustees of a university are nec- 
essary parties in an action to enjoin the giving of 
instruction on particular subjects in the univer¬ 


sa. Ky.—Bosworth v. State Univ., 
157 S.W. 913, 154 Ky. 370. 

11 C.J. p 1000 note 20. 

34. Idaho.—Moscow First Nat. Bank 

V. State Univ., 140 P. 771, 26 Idaho 
15. 

11 C.J. p 1000 note 21. 

35. Minn.—George v. University of 
Minnesota Athletic Assoc., 120 N. 

W. 750, 107 Minn. 424. 

11 C.J. p 1001 note 22. 

36. lowa.—Weary v. State Univ., 42 
lowa 335. 

Okl.—Oklahoma Agricultural, etc., 
College V. Willis, 52 P. 921, 6 Okl. 
593, 40 L.R.A. 677. 

R I.—Tucker v. Pollock, 43 A. 369, 21 
R.I. 317. 

11 C.J. p 1001 note 23. 

37. 111.—State Univ. v. Globe Sav, 
Bank, 57 N.E. 417, 185 111. 514. 

33. La.—Stone v. Louisiana Univ., 
28 La.Ann. 104. 

39. Ga.—Kersey v. Grant, 170 S.E. 
501, 177 Ga. 501, answer conformed 
to 170 S.E. 503, 47 Ga.App. 408. 

. 11 C.J. p 1001 note 26. 


Board of regents 

The board of regents of the Uni¬ 
versity of Idaho is a separate entity, 
and may sue and be sued.—State v. 
State Board of Education, 196 P. 201, 
33 Idaho 416. 

School of technology 
Georgia School of Technology, es- 
tablished as branch of University of 
Georgia, was Corporation capable of 
suing and being sued in its name 
prior to passage of state government 
reorganization act.—^Kersey v. Grant, 
170 S.E. 601, 177 Ga. 601, answer 
conformed to 170 S.E. 503, 47 Ga.App. 
408. 

40. U.S.—^Ward v. Kansas State 
Agricultural College Bd. of Re¬ 
gents, Kan., 138 F. 372, 374, 70 C. 
C.A. 612. 

Idaho.~Moscow Hardware Co. v. 
State Univ., 113 P. 731, 19 Idaho 
420. 

11 C.J. p 1001 note 27. 

41. La.—^Louisiana College v. Kel- 
ler, 10 La. 164. 

42. Ga.—Kersey v. Grant, 170 S.E. 
501, 177 Ga. 501, answer conform- | 
ed to 170 S.E. 503, 47 Ga.App. 408.1 
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Suit by governing board 
Suit on written obligation payable 
to “Georgia School of Technology’* 
cannot be maintained in name of 
“The Governing Board of Trustees 
of the Georgia School of Technol¬ 
ogy," in the absence of written as- 
signment or indorsement of obliga¬ 
tion.—^Kersey v. Grant, supra. 

43. 111.—Newlan v. Lombard Univ., 
62 111. 195. 

44. Ala.—State Univ. v. Moody, 62 
Ala. 389. 

45. Idaho.—Moscow First Nat. 
Bank v. State Univ., 140 P. 771, 
26 Idaho 15. 

46. Va.—Legrand v. Hampden Sid- 
ney College, 5 Munf. 324, 19 Va. 
324. 

11 C.J. p 1001 note 32. 

47. Ark.—Curators of Central Col¬ 
lege V. Bird, 229 S.W. 730, 148 Ark. 
323. 

“Curators of Central College” is 
not a proper party plaintiff since it 
is neither a natural nor an artiflcial 
person.—-Curators of Central College 
1 v. Bird, supra. 
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§ 42 

sity but, where a state or territory is proceeding 
under statute to acquire title to lands for the use 
and benefit of a state university, it may sue without 
joining the university or the board of regents there- 
of.49 

On the consolidation of two colleges the new Cor¬ 
poration acquires the right to sue in its own name, 
provided both colleges accept the act of consolida¬ 
tion,and the right to sue is extinguished as re- 
gards the original corporations.^i 

b. Appeaxance 

The court may authorize an attorney to appear for 
a defendant college or university at the request of some 
of its trustees, without formal authorization by the board. 

The court in which an action against an educa- 
tional institution is pending may authorize an at¬ 
torney to appear for such defendant, at the request 
of some of its trustees, although the board of trus¬ 
tees had not authorized such appearance, as the 
trustees have no greater pecuniary interest than the 
public.52 

§ 43 , -Pleading and Evidence 

General ruies governing pleading and evidence apply 
in actions by or against a college or university. The 
complaint shouid allege facts sufficient to Show a‘cause 
of action, and the plaintiff has the burden of proving his 
case. 

Pleading, General ruies control pleadings in ac¬ 
tions by or against a college or university.®^ The 


complaint in an action to cancel a subscription to 
stock in a university on the ground that the uni¬ 
versity was to be located at a particular place must 
allege that the subscription contained that condi- 
tion, or that the agent who obtained the subscrip¬ 
tion on that representation was authorized to make 
such representation.®^ Where a stock certificate 
entitles the holder to tuition in the university to a 
specified amount per annum for each pupil, the 
complaint in an action to recover the stipulated 
amount must allege that the university has failed 
or refused to permit plaintiff to send pupils to the 
university on the terms prescribed, or that it has 
put it out of its power to pay him any tuition fees 
as contemplated.®® An averment that the change 
of name of a university, authorized by an act of 
the legislature, was made by vote of a majority 
of the board of directors within the limited time is 
sufficient, in an action by the university, without 
alleging who the directors were, how many voted 
for the change, or whether it was made at a reg- 
ular or special meeting.®® ^ 

Evidence, The burden rests on a dismissed stu¬ 
dent, suing for breach of contract resulting from 
his matriculation in a university, to prove the 
breacb by showing that dismissal was not for a 
reason within the terms of a rule of the univer¬ 
sity constituting part of the contract.®'^ The court 
will indulge every presumption in favor of the good 
faith of the university.®® A defense of fraud must 
be proved.®® 


48. Ohio.—state v. Toledo, 2S Ohio 
Cir.Ct. 327. 

48. N.M.—^Territory v. Crary, 103 P. 
986, 15 N.M. 213. 

50. Vt.—State Univ. v. Baxter, 42 
Vt. 99. 

51. XJ.S.—Pennsylvania College Cas¬ 
es, Pa.. 13 Wall. 190, 20 L.Ed. 550, 

Pa.—Houston v. Jefferson College, 63 
Pa. 428. 

Tenn.—State v. U. S. Grant Univ., 
90 S.W. 294, 115 Tenn. 238. 

11 C.J. p 1001 note 36. 

52. Wash.—Jenkins v. Jenkins 

Univ., 49 P. 247, 50 P. 785, 17 
Wash. 160. 

53. 111.—McClintock v. Lake Porest 
University, 222 Ill.App. 468. 

Construction. of complaint 
Complaint in malpractice case 
against board of regents of Univer¬ 
sity of California held to establish 
fact that defendant, in operation of 
infirmary, did not conduct a private 
and proprietary enterprise, but that 
infirmary was department conducted 
as educational and public activity.— 
Davie v. Board of Regents, Univer¬ 
sity of California, 227 P. 243, 66 Cal. 
App. 693. I 


Bemarrer 

(1) Complaint which alleged that 
athletic director was employed at an- 
nual salary of four thousand five hun- 
dred dollars of which one thousand 
five hundred dollars was to be paid by 
university, and remaining three thou¬ 
sand dollars was to be procured from 
state, did not state cause of action 
for balance of three thousand dol¬ 
lars unpaid, since promise to pay 
four thousand five hundred dollars 
was contingent upon action of state, 
over whom university had no con¬ 
trol.—Boyd V. University Athletic 
Ass’n, 157 So. 576, 118 Fla. 188. 

(2) In medical college's action on 
note, answer admitting its exeeu- 
tion, but alleging total failure of 
consideration in that defendanfs 
dental Instruments required to be 
kept in college building were de- 
stroyed when it was burned through 
college's negligence, etc., was prop- 
erly stricken on general demurrer, 
and court did not err in awarding 
judgment against him.—^Albright v. 
University School of. Medicine, 91 
S.B. 921, 19 Ga.App. 525. 

54. Ky.—Stagg v. State Univ., 3 Ky. 

Op. 451. 


55. Ky.—Stagg v. State Univ., su¬ 
pra. 

56. Ind,—Hazelett v. Butler Univ., 
84 Ind. 230. 

57. N.Y.—Anthony v. Syracuse Uni¬ 
versity, 231 N.y.S. 435, 224 App. 
Div. 487, reversing 223 N.Y.S. 796, 
130 Misc. 249. 

58. Fla.—John B. Stetson Univer¬ 
sity V. Hunt, 102 So. 637, 88 Fla. 
510. 

Action for mallcious expnlsion 
In action against an institution of 
learning for malicious expulsion, the 
court will indulge every presumption 
in favor of the school authorities, 
to the extent that, in suspending or 
expelling plaintiff, they acted in good 
faith for the best interests of the 
school and the pupils as they saw it. 
—John B. Stetson University v. 
Hunt, supra. 

59. Action for tuition 

In action by a college for tuition 
where defense was fraudulent repre- 
sentations of plaintiff, the alleged 
false representations and reliance on 
them must be proved.—Blumer Col¬ 
lege of Natureopathy v. Nelson, 114 
A. 115, 96 Conn. 372. 
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General rules governing admissibility of evidence 
apply in actions by or against a college or univer- 
sity.®® Testimony that male students and profes- 
sors smoked has been held inadmissible in suit by 
a female student to secure readmission after her 
expulsion for smoking;®! and, in a suit by a stu¬ 
dent to compel a college to confer a degree on him, 
pictures purporting to show the college graduating 
class and a statement clipped from a newspaper are 
not competent evidence.®^ 

The wcight and sufficiency of evidence in actions 
of this character is subject to the general rules con- 
trolling such matters.®® 

§ 44. -Trial, Judgment, and Review 

General rules controi as respects trial, Judgment, and 
review in actions by or against a college or university. 
Where a state university lacks funds avaiiable for pay- 
ment of a Judgment, provision is sometimes made for suit 
by the Judgment creditor for a recommendatory judg¬ 
ment to the legislature. 

Questions of fact arising in actions by or against 


§ 44 

colleges or universities are for the jury or trial 
judge,®^ and a nonsuit should not be granted where 
there is a controverted question of fact for deci- 
sion.65 verdict may be directed in a proper 
case,^® and dismissal of the complaint on the merits 
is proper on a finding that a college sued for per- 
sonal injuries was not negligent.^7 

General rules govern as respects sufficiency of 
the evidence to sustain the verdict. 

A judgment, in a suit by or against a college, 
should not be rendered individually against the 
members of a college committee, who were agents 
only in making the contract in question.^^ 

Recommendatory judgment. Under constitution- 
al provisions, it has been held that where a board 
of regents of a state university has no money out 
of which to pay a judgment obtained against it, the 
judgment creditor must sue on such judgment in 
the supreme court and ask for a recommendatory 
judgment to the legislature.*^® 
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60. Ga.—Horton v. Offlethorpe IJni- 
versity, 114 S.E. 910, 29 Ga.App. 
287. 

Instigatioii of suit "by competitive 
schools 

Evidence that suit in nature of quo 
warrO/Oto against university, teach- 
ing drugless healing, for forfeiture 
of corporate rights, was instigated 
by competitive schools, held properly 
refused.—State v. American XJniver- 
sity of Sanipractic, 250 P. 62, 140 
Wash. 625. 

ei. Mich.—Tanton v. McKenney, 197 
N.W. 510, 226 Mich. 245, 33 A.L.R. 
1175. 

62. Or.—Tat e v. North Pac. College, 
140 P. 743, 70 Or. 160, 

11 C.J. p 1002 note 41. 

63. CreatioxL of trust 

Evidence held not to show inten- 
tion to create trust on part of either 
regents or donor of money used to 
build dormitory at State University. 
—Splawn v. Woodard, Tex.Civ.App., 
287 S.W. 677. 

Beservation of rooms 
Evidence, showing only arrange- 
ment between students and dormi¬ 
tory hall manager at university for 
reservation of rooms at dormitory 
terminable at will of either party, 
held not to show contract with uni¬ 
versity.—Splawn V. Woodard, supra. 
Special contract 

In suit on notes for tuition and 


board of defendanfs son at college, 
evidence held to warrant flnding that 
defendanfs son entered college un¬ 
der special contract that, if son's 
health would not permit him to re- 
main there, he might withdraw with- 
out costing defendant full session 
tuition and board.—Texas Military 
College v. Taylor» Tex.Civ.App., 275 
S.W. 1089. 

64. S.C.—Guignard Brick Works v. 
Allen University, 152 S.E. 707, 155 
S.C. 507. 

11 C.J. p 1002 note 43. 

Condition of walk 
Whether ice on walk to main en- 
trance of university building was 
sanded when plaintifC slipped while 
on her way to visit patient in build¬ 
ing during prescribed visiting hour, 
held for jury, and even though jury 
accepted as true evidence that uni¬ 
versity provided employees to re- 
port condition of walk and to sand 
it, jury was required to determine 
what employees did or failed to do, 
whether they did what a reasonably 
prudent man would have done under 
the circumstances, and whether uni¬ 
versity was negligent and liable to 
plaintiff.—^Lisa v. Tale University, 
191 A. 346, 122 Conn. 646. 

65. Application of mles to plaintiff 
Granting nonsuit in action by a 

coach for alleged breach of contract 
because plaintiff violated rules gov- 
erning college dormitory of which 


he was proctor held error where it 
was controverted whether rules ap- 
plied to plaintiff.—Newberry v. Up- 
sala College, 147 A. 383, 105 N.J.Law 
638. 

66. Xnjnries to student 

Directed verdict for college trus- 
tees, sued for injuries to student 
jumping from burning building, held 
proper under evidence.—^Ettlinger \. 
Trustees of Randolph-Maeon College, 
C.C.A.Va., 31 P.2d 869. 

67. 7all of metal lockers 

In action against women’s college 
for injuries allegedly sustained by 
plaintiff when certain metal lockers. 
owned and maintained by the col¬ 
lege, feli and struck plaintiff. dis- 
missing complaint on merits on find¬ 
ing that college was not negligent 
was justifled.—Christie v. St. Jo- 
seph's College for Women, 300 N.Y.S. 
67. 

63. 111.—McClintock v. Lake Porest 
University, 222 Ill.App. 468. 

In parent’8 action to recover tui¬ 
tion and board money following ex¬ 
pulsion of son, verdict for plaintiff 
sustained.—^McClintock v. Lake For- 
est University, supra. 

69. Tex.—Gonzales College v. Mc- 
Hugh, 39 Tex. 346. 

70. Idaho.—Moscow Hardware Co. v. 
Regents of University of Idaho, 
113 P. 731, 19 Idaho 420. 


1371 



COLLEGIA—COLLIDE 


COLLEG-IA. In the civil law, the guild of a trade.^ 
COLLEGrlALITER. A term meaning in a corporate 

capacity.2 

COLLEGIATE. Defined by Webster as meaning 
pertaining to or of the nature of a college, or a body 
of colleagues. 

Collegiate and theological education. In a par- 
tieular conneetion the word has been held to meaii 
sueh academic and theological training as is prac- 
ticable and suitable to prepare persons to be minis- 
ters of the gospel,^ 

Collegiate church. In English ecclesiastical law, 
a church built and endowed for a society or body 
corporate of a dean or other president, and secular 
priests, as canons or prebcndaries in the said 
church; such as the churches of Westminster, Wind- 
sor, and others.^ 

COLLEGIUM. In the civil law, a word having vari- 
ous meanings, an assembly, society, or company; al¬ 
so a body of bishops; an army; a class of men; 
but the Principal idea of the word was that of an 
association of individuals of the same rank and sta- 
tion, or United for the pursuit of some business or 
enterprise.5 

In old English law, the word, in a particular ap- 
plication has been held to be synonymous with 
“chauntry” see Chauntry ante p 1101 note 2. 

Collegium ammiralitatis, The college or society 
of the admiralty.® 

Collegium fabrorum, A company of workcrs in 
hard materials, that is, in wood, stone, or metal.'^ 


14 C.J.S. 

Collegium fecialium (or fetialium), A Roman 
college of priests, who sanctioned treaties whcn con- 
cluded and demanded satisfaction from the enemy 
before a formal declarat ion of war.^ 

Collegium illicitum. An association or body which 
abused its right, or assembled for any other pur- 
pose than that expressed in its charter.9 

Collegium licitum. An association of persons, 
members of a trade; an association of persons pos- 
sessing the right of forming ont of its members, tak- 
en collectively, one single moral person (corpus), is 
termed “collegium licitum,” (otherwise called “uni¬ 
versitas licitum”) .10 

COLLEGIUM EST SOCIETAS PLURIUM COR- 
PORUM SIMUL HABITANTIUM.li 

COLLEGIUM SEU CORPUS CORPORATUM NI¬ 
SI REGNIS CONSTITUTIONIBUS NON PO¬ 
TEST EXISTERE.12 

COLLEGIUM SI NULLO SPECIALI PRIVILEGIO 
SUBNIXUM SIT, HEREDITATEM CAPERE 
NON POSSE, DUBIUM NON EST.i^ 

COLLES’ FRACTURE. A medical term meaning 
a split in the lower end of the arm bone.^^ 

COLLIDE. To clash, to come into collision, or to 
strike or dash against each other to come into 
violent contact, to encounter with a shock, to meet 
in opposition, to strike against, or to strike together 
with force;i® and “colliding” has been sometimes 
used interchangeably with “being struck.”!^ 

Phrases: “Collided with the automobilc;”^^ also 


1. Black L.D. 

11 C.J. p 1002 note 2. 

2. Black L.D., citing 2 Kent Comm. 
p 296. 

3. Conn.—Shepherd v. Shepherd, 17 
A. 173, 57 Conn. 24, 29. 

4. Black L.D. 

5. Black L.D. 

Sometimes a Corporation, as in the 
maxim, Tres faciunt collegium, al- 
though the more usual and proper 
designation of a Corporation was 
“universitas."—Black L.D., citing 1 
Blackstone Comm. p 469. 

e. Black L.D. 

7. Adams Gloss., citing 2 Kent 
Comm. p 269. 

8. Adams Gloss. 

9. Black L.D. 

10. Adams Gloss. 


Similarly expressed 
“An assemblage or society of men' 
United for some useful purpose or 
business, with power to act like a 
single individual."—^Black L.D., cit¬ 
ing 2 Kent Comm. p 268. 

11. A phrase meaning “A college is 
a society of several persons dwell- 
ing together.”—Black L.D. 

12. A maxim meaning “A college or 
incorporated body can only exist by 
consent of the sovereign.”—Peloubet 
Leg. Max. 

13. A maxim meaning ‘Tf a Corpo¬ 
ration be erected without any special 
privilege (or grant) it is certain it 
cannot take an inheritance.”—^Adams 
Gloss., citing 1 Blackstone Comm. p 
479. 

14. Tex.—Gulf, etc., R. Co. v. Sandi- 
fer, 69 S.W. 461, 29 Tex.Civ.App. 
356, 357. 
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15. Cal.—Carey v. Pacific Gas & 
Electric Co., 242 P. 97, 99, 75 Cal. 
App. 129. 

Mass.—Commonwealth v, Bleakney, 
179 N.E. 400, 401, 278 Mass. 198. 

1©. 111.—Teitelbaum v. St. .Louis 
Fire & Marine Ins. Co.. 15 N.E.2d 
1013, 296 Ill.App. 327, quoting 

Standard D. 

Pa.—Dougherty v. Insurance Co. of 
-North America, 38 Pa.Co. 119, 123, 
quoting Century D. 

The etymology of the word “col¬ 
lide” is “coi” plus “laedere.”—Na¬ 
tional Fire Ins. Co. of Hartford, 
Conn. V. Elliott, C.C.A.Mo., 7 F.2d 
522, 525, 42 A.L.R. 1121. 

17- Mo.—Collins v. Leahy, App., 102 
S.W.2d 801, 809. 

18. Cal.—Carey v. Pacific Gas & 



COLLIDE—COLLISIO 


14 C.J.S. 

“in time to have avoided eolliding witVls and 
^^knowingly eolliding.”20 

COLLIEB). See the C.J.S. title Mines and Minerals 
§ 3, also 40 C.J. p 741 notes 42-44. 

OOLLIERY. See the C.J.S. title Mines and Miner¬ 
als § 2, also 11 C.J. p 1002 note 24r-p 1003 note 32. 

COLLIGEJSTDUM BONA DEFUNCTI. Literally 
''To collect the goods of the deceased.” In practice, 


eertain letters granted to some disereet person, ap- 
proved by the probate eourt, authorizing him to 
take care of the goods and to do other acts for the 
benefit of those who are entitled to the property of 
the deceased.2l 

COLLISIO. A collision or a dashing or striking to- 
gether; a concussion; a term, applied to the rnn- 
ning together or running foul of vessels, and some- 
times distinguished from "allisio.”22 


Electric Co.. 242 P. 97, 99, 75 Cal 
App. 129. 

la. Mo.—Collin.s V. Leahy, App., 102 
S.W.2d SOI, 809. 


20. Mass.—Commonwealth v. Bleak- 
ney, 179 N.E. 400. 401, 278 Mass. 
198. 

21. See 11 C.J. p 1003 note 33. 


22. Adams Gloss., citing 3 Kent. 

Comm. pp 230, 302. 

See also the C.J.S. title Collision § 
1, and 11 C.J. p 1012 notes 16-20. 
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INDEX TO CASE, ACTION ON 


Accord and satisfaction, admissibility of evidence as 
to, § 9, p. 13 

Actionable wrong, necessity of to support action, § 2 
Ad damnum clause, necessity of in declaration, § 9, 
p. 9 

Adjoining property, injury to as recoverable by action 
of, § 5 

Aggravation, pleading of matters in, § 9, p. 12 
Amendment, declaration, § 9, p. 9 
Answer, requisites and sufficiency, § 9, p. 13 
Assauit and battery, limitations in respect to special 
actions for, § 7 

Assignor, maintenance of action by, § 8 
Assumpsit, action on case as including, § 2 
Attorneys, negligence of as sufiBcient to support ac¬ 
tion, § 5 

Breacli of contract, action as maintainable for, § 5 
Breach of duty, declaration required to set forth, § 9, 

p. 11 

Breach of warranty, admissibility of evidence as to 
under plea of goneral issue, § 9, p. 14 
Burdcn of proof, § 10 

Civil actions, rules applicable to as governing evi¬ 
dence, § 10 
Common law, 

Duty, ])icach of as sufficient to support action, 

§ T) 

Remedy given by, § 1 

Common nature of injury, right of action as affected 
by, § 4 

Comproniise, admissibility of evidence as to, § 9, p. 13 
Conclusion, pleading, § 9, p. 9 

Conclusiveness, name given to declaration or writ, 

§ 0, p. 8 

Confession and avoidance, proof admissible under de¬ 
fense of, § 9, p. 13 

Consequential injury, pleading in action for, § 9, p. 10 . 
Consequontial nature of injury, necessity to support 
action, § 3 
Contract, 

Breach of duty as sufficient to support action, § 5 
Pleading in action for breach of, § 9, pp. 9, 11 
Contributory negligence, defense of, § 5 
Costs, rules applicable to, § 11 
Coverture, defense of, § 5 

Criminul conversation, limitation in respect to special 
actions for, § 7 
Damages, 

Assessment of against joint defendants, § 11 
Pleading of, § 9, p. 12 
Declaration, 

Landlords action for injury to land, sufficiency 
of, § 9, p. 10, n. 89 

Requi sites and sufficiency of, § 9, p. 8 
Defenses, § 5 

Description of subject of injury, declaration as re¬ 
quired to contain, § 9, p. 9 
14 C. J.S. 


Direct averments, necessity of in declaration, § 9, p. 
12 

Direct cause of injury, necessity of to support action 
§ 3 

Distinctions, § 2 

Dower interest, remedy as available for injury to, 
§ 5, n. 51 

Diiplicity, declaration, § 9, p. 9 

Eaves overhanging, damages caused by as recover¬ 
able, § 5, n. 49 

Elements essential to maintain action, § 2, n. 11 
Equitable right, destruction of as sufficient to sup¬ 
port action, § 2, n. 7 
Evidence, 

Admissibility under general issue, § 9, p. 13 
Rules applicable to, § 10 
Ex delicto, action in form of included, § 2 
Express contract, 

Breach of as sufficient to support action, § 5 
Pleading in action based on, § 9, p. 10 
False imprisonment, limitations in respect to special 
actions for, § 7 
Findings, § 11 

Fire, parties to action for damages for property de- 
stroyed by, § 8 

Force, action as lying to recover damages for torts 
committed with, § 3 

Former recovery, admissibility of evidence as to, § 9, 
p. 13 

General averments, sufficiency of in declaration, § 9, 

p. 12 

General issue, 

Plea of not guilty, § 9, p. 12 
Proof admissible under, § 9, p. 13 
History of law, § 1 

Illegality of act, declaration as required to show, § 9, 

p. 12 

Implied contract, 

Breach of as sufficient to support action, § 5 
Pleading in action for breach of obligation im- 
posed by, § 9, p. 10 . 

Incorporeal rights, case as proper remedy for injury 
to, § 5 
Injury, 

Declaration as required to contain allegatipn of, 
§ 9, p. 11 

• Necessity of to support action, § 2 
Instructions, § 11 
Intent, 

Admissibility of evidence as to, § IC 
Pleading of, § 9, p. 12 
Interest, pleading of, § 9, p. 10 
Issues, § 9, p. 13 
Joinder of parties, § 8 
Joint defendants, actions against, § 8 
Joint tort-feasors, actions against, § 8 
Judgment, rules applicable to, § 11 
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Jurisdiction, § 6 
Jury questions, § 11 

Justification, admissibility of evidence of, § 9, p. 13 
Landlord and tenant, lien of landlord, proper remedy 
for in jury to, § 5 

Law, pleading in action for breach of duty imposed 
by, § 9, p. 11 

Legal right, declaration as requlred to contain allega- 
tion of invasion of, § 9, p. 11 
License, admissibility of evidence of, § 9, p. 13 
Liens, case as proper remedy for injury or diminution 
of value of, § 5 
liimitations, § 7 

Defense of as admissible under plea of general 
issue, § 9, p. 14 

Local nature of action, determination of, § 6 
Malicious intent, declaration as required to allege, 
§ 9, p. 12 

Malpractice, action against physician for, § 5 
Mitigation of damages, admissibility of evidence as 
to, § 9, p. 13 

Money had and received, action on case as maintain- 
able for, § 5 

Moral turpitude, necessity that act complained of in¬ 
volve, § 2 

Mortgages, case as proper remedy for injury to lien 
of, § 5 

Motive, pleading of, § 9, p. 12 
Nature of remedy, § 2 
Negligence, action as maintainable for, § 5 
Nonassumpsit, plea of as improper, § 9, p. 13 
Nuisance, venue of actions on case for, § 6, n. 57 
Overhanging eaves, damages caused by as recoverable, 
§ 5, n. 49 
Parties, § 8 

Penal statutes, case as remedy under, § 5 
Personal property, 

Description of in action for injury to, § 9, p. 10 
Venue of action relating to injury to, § 6 
Persons entitled to sue, § 8 

Physicians and surgeons, action as maintainable 
against for ignorance and want of skill, § 5 
Pleading, § 9, pp. 8-14 
Pleas, requisites and sufiiciency, § 9, p. 13 
Possession, pleading of, § 9, p. 10 
Precedent, necessity of, § 2 

Preponderance of evidence, necessity of proof by, § 
10 

Presumptions, § 10 


Proof, requisites of, § 9, p. 13 

Questions of fact, determination by jury when dis- 
puted, § 11 

Railroads, damages to adjoining property from con- 
struction as recoverable by action of, § 5, n. 49 
Real property, 

Description of in action for injury to, § 9, p. 9 
Venue of action relating to injury to, § 6 
Release, admissibility of evidence of, § 0, p. 13 
Remedy, nature and scope of, § 2 
Reputation, pleading in action for statement injurious 
to, § 9, p. 8, n. 69 
Reversionary interest, 

Damages for injury to, § 11, n, 89 
Pleading in action for injury to, § 9, p. 10 
Remedy as available for injury to, § 5 
Review, rules applicable to, § 11 

Satisfaction, admissibility of evidence as to, § 9, p. 13 

Scienter, pleading of, § 9, p. 12 

Scope of remedy, § 2 

Special damages, pleading of, § 9, p. 12 

Special nature of action, § 1 

Special pleas, requisites and sufiiciency of, § 9, p. 13 
Statute, pleading in action on, § 9, p. 9 
Statutory rights, employment of remedy for enforce- 
ment of, § 5 

Subject of injury, description of in declaration, § 9, 
p. 9 

Taxes, case as proper remedy for recovory of, § 5 

Threats, admissibility of evidence as to, § 10 

Time, pleading of, § 9, p. 12 

Time to sue, § 7 

Title, pleading of, § 9, p. 10 

Tort, pleading subject-matter of, § 9, p. 30 

Transitory nature of action, determination of, § 0 

Trespass, pleading facts as to, § 9, p. 9 

Trespass on the case, action referred to as, § 2 

Trial, § 11 

Unlawfulness, declaration as required to contain 
facts showing, § 9, p. 12 
Variance, pleading and proof, § 9, p. 13 
Venue, § 6 
Verdict, § 11 

Violence, admissibility of evidence as to, § 10 
Warranty, breach of, admissibility of evidence under 
plea of general issue, § 9, p. 14 
Wrong, declaration as required to contain allegation 
of, § 9, p. 11 

Wrongful act as basis for action, § 2» n. 4 


INDEX TO CEMBTERIES 


Abandoned cemeteries, alienation of, § 21 
Abandonment, 

Reversion of land to originaZ owner when aban¬ 
doned as cemetery, § 22 
Rights m respect to,- § 22 
Access to, 

Graves, lot owners’ right, § 25 
Lot, owner’s right, § 28 
Accounting, cemetery Corporations, § 8 
Acquie^cence, consent to location of cemetery as 
shown by, § 17 
Acquisition of land, § 19 
Action, 

Criminal proceedings, § 37 

3[x)t owner’s interest insuflicient to support suit 
for adjudication of third party’s rights 
against association, § 23 


Action—Continuod, 

Personal injuries sustained on cemetery lands or 
lots, § 29 

Remedies for wrongs, § 34 

Trespass for damages for desecration or wrong¬ 
ful invasion of burial grounds, § 36 
Adjacent landowners, location of cemetery as de¬ 
pendent on consent of, § 16 
Adornment of lots, § 30, n. 38, 44 
Agents, association or Corporation, § 10 
Alienation, abandoned cemeteries, § 21 
Alleys, lot owner’s right in respect to, § 28 
Amendment, by-laws, § 6 

Annual care rates, power of cemetery association to 
establish, § 30 

Approaches, lot owner*s right in respect to, § 28 
Approval, location of cemeteries, § 17 
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Assossments, power of association to levy on cemetery 
lots for improvements, § 30 
Assiffiiment, permit to use land for burial purposes, 
§ 17 

Associatious, §§ 5-14, pp. 67-75 

Formatioii and orj?anization of, § 6 

Funds, disposal of, § 12 

InciimbraiK^es, § 21 

Insolvoiicy of, § 14 

Lease of lands, power as to, § 21 

Liability, § 11 

Management of, § 10 

OtHeers and agents, § 10 

Powcrs and duties, § 11 

Receivership, § 14 

Sale of lands, power in respect to, § 21 
Supervision and control of, § 13 
Title to lanci, 

Acqiiisition of, §§ 19-22, pp. 78-83 
Dedi catiori as affecting, § 20 
Bequests, power of cemetery associatious to receive, 
§ 11 

Breach of conditions, forfeiture of conveyance for 
cemetery purposes on account of, § 22 
Burial, riglit of in burying ground, § 31 
Burial ground, term as synonymous with, § 1 
Business places, location of cemeteries within certain 
distancc of, § 16 
By-laws, 

Amendment of, § 0 
Corporations, validity of, § 8 
Care of lots, 

PurchaseFs rights as to, § 29 
Bules and rogulations respecting, § 30 
Certificates of indebtedness, cemetery coiTiorations’ 
power to issue, § 9 

Change of control, rights in respect to, § 4 
Charitahle trust, managoment as in nature of, § 6 
Charter, title of Corporation to lanci as affected by, § 
19 

Church, diversiori of funds of association or Corpo¬ 
ration to, § 12 

Civil liability, cemetery corporations, § 11 
Classification, § 1 

Columbarium, use of lands for as for cemetery pur¬ 
poses, § 19, n. 12 

CommerciaI cf>rp()rations, organization of, § 6 
Condit ional convcjyances, construction of, § 20 
Conditions precedent, conveyance for burial purposes 
on, validity of, § 20 
Consent, 

Abandonrnent of cemetery, § 22 
Location of cemetery, §§ 16, 17 
Constitutional lirnitations, police power, exercise sub- 
ject to, § 2 

Contract of sale, cancellation of in respect to cem¬ 
etery lots, § 25 
Control, change of, § 4 
Conveyance, 

Cemetery pnrposes, 

Conditions precedent, validity of, § 20 
Forfeiture, breach of conditions, § 22 
Lots, mandamus to compel, § 27 
“Old family graveyard” as exception in deed, § 1, 
n. 10 

Corporations, §§ 5-14, pp. 67-75 

Activities in which authorized to engage, § 11 
Agents and olScers, § 10 
By-laws, validity of, § 8 


Corporations,—Continued, 

Certificates of indebtedness, power to issue, § 9 
Civil liability, § 11 
Deposits, § 12 

Formation and organization, § 6 
Funds, disposal of, § 12 
Incumbrances, power in respect to, § 21 
Insolvency of, § 14 
Investments, § 12 
Land shares or certificates, § 9 
Lease of lands, power as to, § 21 
Liability, § 11 
Management of, § 10 
Membership, § 7 
Officers and agents, § 10 
Powers and duties, § 11 
Receivership, § 14 
Sale of lands by, § 21 

Sale of lots, power of president in respect to, § 
24 

Stock, issuance of, § 8 
Supervision and control of, § 13 
Surplus funds, disposal of, § 12 
Title to land, 

Aequisition of, §§ 19-22, pp. 78-83 
Dedication as affecting, § 20 
Visitation, power of, § 13 
Crematories, 

Use of land for as for cemetery purposes within 
statute, § 19, n. 12 
Validity of laws regulating, § 2 
Oriminal responsibility, trespasses and offenses, § 37 
Crypts, purchaser of as entitled to deed, § 32 
Damages, trespass, § 36, p. 97 
Dedication, 

Abandonrnent of land dedicated and used as, § 22 
Private cemetery as established by, § 19 
Title acqnired by, § 20 
Deed, 

Necessity of to confer right to use of lot, § 23 
Purchaser of crypt in mausoleum entitled to, § 32 
Definitions, § 1 

Cemetery coiToration, § 5 
Delegation of legislative power in respect to, § 2 
Deposits, cemetery associatious or corporations, § 12 
Depth of graves, validity of ordinance regulatihg, § 
3, n. 43 

Descent of title, burial lot, § 26 
Desecration, 

Civil' liability for, § 30, p. 95 
Criminal responsibility for, § 37 
Discontinuance, legislative power to provide for, § 2 
Discretion, 

Dividends on stock of cemetery Corporation, § 8 
Necessity and location of municipal cemeteries, 

§a 

Disinterment, damages recoverable for wrongful dis- 
interment of corpse, § 36, p. 98 
Disuse, effect of on character of cemetery, § 22 
Dividends, stock of cemetery Corporation, power to 
issue, § 8 
Dogs, 

Right of bilirial on plot in cemetery, § 31 
Tablet to memory of, lot owner’s right to erect 
on burial lot, § 33, n. 79 

Draining lots, owner’s right in respect to, § 29, n. 21 
Driveways, lot owneFs right to use of^ § 28 
Duration of Corporation, § 6 
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Dwelling liouses, loeation of eemeteries within certain 
distance of, § 16 
Basement, 

Purehaser of lot in cemeteiy as acqniring, § 25 
Right of bnrial as, § 31 

Bnlargement, power of inimieipality to prevent, § 3 
Establishment, §§ 2, 3, pp. G3-67 

Private eemeteries by dedication, § 19 
Estoppel, repudiation of sale of lot, § 24 
Evidence, 

Civil action against association, § 36, p. 97 
Criminal proseeution, § 37 

Bxeeution, levy and sale of cemetery lands under, § 
21 

Exemplary damages, disinterment of dead bodies or 
interfering with right of burial, § 36, p. 98 
Extension, power of municipality to prevent, § 3 
Formal deed, necessity of to confer right to use of 
lot, § 23 

Formation of Corporation, § 6 
Fraction of lot, transfer of, § 27, n. 6 
Fraternal body. 

Sale to Corporation for cemetery purposes, § 21, 
n. 37 

Status of Corporation organized as. § 5 
Funds, cemetery associations or corporations, dispos- 
al of, § 12 

Funerals, validity of municipal rule in respect to, § 3, 
n. 51 

Future burials, power of municipality to prohibit, § 3 
Graveyards, term as synonymous with, § 1 
Headstones. Monuments, post 

Health, regulations for purpose of safegiiarding, § 3 
Heirs, title to burial lot descending to, § 26 
Improvements, assessments on cemetery lots for, pow¬ 
er of association to levy, § 30 
Inconsistent use, abandonment as resulting from, § 22 
Increased rates, care of cemetery lots, owner’s liabil- 
ity for, § 30, n. 48 
Incumbrances, 

Associations or corporations, power in respect to, 
§ 21 

Cemetery lots, rules applicable to^ § 27 
Indian tribe, conveyance of land to for burying 
ground, validity of, § 20, n. 30 
Indictment, crimina! proseeution for invasion of right 
of burial, § 37 
Injunction, 

Burial rights protected by, § 34 
Loeation of cemetery, § 18 
Sale or mortgage of cemetery lots, § 27 
Trespass on burial lots, § 36, p. 95 
Insolveiicy, associations and corporations, § 14 
Interment, limitation of right in respect to, § 31 
Intestate property, title to cemeteiy lot descending as, 
§ 26 

Invasion of burial grounds or lot, civil liability and 
damages for, § 36, pp. 95, 96 
Investments, cemetery corporations, § 12 
Jiidicial process, sale of cemetery lands under, § 21 
I^aches, loeation of cemetery as affected by, § 17 
Land ^hares or certificates, cemetery corporations, 
§ 9 

Leases, associations or corporations, power as to, § 21 
Legislative power, 

Establishment, discontinuance and regulation of, 
§ 2 

Loeation of eemeteries, § 15 


License, 

Purehaser of lot in cemetery as acquiring, § 25 
Right of burial in burying ground as, § 31 
Liceiisees, title and rights of, §§ 23-34, pp. 83-94 
Lien, cemeteiy lands, forcclosure sale to satisfy, § 21 
Lineal descendants, title to burial lot descending to, § 
26 

Loeation, §§ 15-18, pp. 75-78 
Enjoining of, § 18 
Lot ownors, 

Remedies of, § 34 
Title of, §§ 23-25 

Maintenance of lots, duty in i‘espect to, § 29 
Malieious injury, 

Civil liability for, § 36 

Trespass on or iiidignity to grave not offense of, 
§ 37 

Malieious proseeution, action against cemetery asso¬ 
ciation, § 11, n. 12 
Management, 

Cemeteiy associations and corporations, § 10 
Lots, rules and regulations for, § 30 
Mandamus, 

Burial, permission enforc-ed by, § 34 
Conveyance of cemeteiy lots coinpellcd by, § 27 
Mausoleum, 

Injunction against construction of, § 34, n. 84 
Purehaser of crypt entitled to decd, § 32 
Membership, corporations, § 7 
Memorial tablets, lot ownePs right to orcet, § 33 
Mining operations, cemetery Corporation not author- 
ized to undertake or permit, § 11, n. 9 
Monuments, 

Chattel mortgage, validity of, § 27, n. 10 
Criminal liability for desccration of or injury to, 
§ 37 

Lot owner's right to erect, §§ 32, 33 
Right of action for injuries to, § 36, p. 96 
Statute regnlating, validity of, § 2, n. 23 
Validity of lavv regnlating, § 2, n. 23 
Mortgages, cemeteiy lands, 

Power of associations or corporations as to, § 21 
Preferencc on insolvency of Corporation, § 14 
Mortuaries, operation of in C‘emeterios, 

Injunction against, § 34, n. 85, 86 
Validity of law relating to, § 2, n. 16 
Municipal eemeteries, 

Establishment and maintenance of, §' 3 
Nonresidonts, statute permitting burial, validity 
of, § 3, n. 40 
Municipal corporations, 

Abandonment of cemetery, § 22 
Change of control of cemetery acquired by, § 4 
Loeation of cemetery as dependent on consent of, 
§ 17 

Power to prohibit establishment of eemeteries 
within, § 15 ' 

Regulation by, § 3 

Neglect, abandonment of cemeteiy by, § 22 
Neglected eemeteries, power of municipality to re¬ 
quire removal of bodies from, § 3 
Negligence, lot owners, liability for, § 20 
Negroes, sale of lot to in violation of regulations, § 
25, n. 94 

Nominal damages, recovery of for invasion of lot or 
burial ground, § 36, p. 98 
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Notice, 

Permit for estublishment of cemetery, hearing on, 

§ 17 

Reoordation of deod to lot, § 25 
Nnisance, 

Location of biirial places as, § 18 
SprayiiiA- of oil, neighboriiig oil company as, § 36, 
p. bb, n. 4 
Offensos, 

Civil liability for, §§ 35, 36, pp. 94-98 
Criminal rosponsibility, § 37 
Office rs, 

Cemetery associations and corporations, § 10 
Sale of lots by, § 24 

Oil and gas devolopment, cemetery lands, injunction 
against, § 36, p. 96, n. 4 
Ordinance, 

Criminal offenses, validity of, § 37 
Dopth of graves, validity of regulation, § 3, n. 43 
Establishmont of cemeteries within certain dis- 
tanec of city limits, § 15 

Locatidn of cemeteries pursuant to, necessity, § 
17 

Parks, location of cemeteries near, validity of, § 
15, n. 62 

Organizatioii of corporations, § 6 
Owners of lots or graves, title and rights of, §§ 23-34, 
pp. 83-94 
Owncrship, 

Lot, meml>orship in Corporation as effected by, § 7 
Monumcnts placed on burial lots, § 33 
Parks, location of cemeteries near, validity of ordi¬ 
nance relating to, § 15, n. 62 
Parties, receivership proceeding against cemetery Cor¬ 
poration, § 14, n. 47 

Partition, aliandonment of cemetery uses, acquisition 
of fce title by, § 22, n. 67 
Peciiniaiy profit, 

Meml)er not entitled to profit when Corporation 
not organizcd for, § 7 
Organizatioii of Corporation for, § 6 
Permit for establishmont, consent of public authori- 
ties, § 17 
Perpetnal care, 

Fund in trust, § 12, n. 29 

Power of association to accept sums offered for, 

§ n 

Rates, povver of cemetery association to establish, 
§ 30 

Perpetnal nature of corxiorations, § 6 
Personal injuries on cemetery grounds, liability for^ § 
29 

Pious trust, managcment as in nature of, § 6 
Place of burial, term as synonymous with, § 1 
Pleading, trcspass against association, § 36, p. 97 
Pol ice powcr, 

Incorporated cemetery may use to enforce statu- 
tory povvcrs, § 30 

Owncr of lot in cemetery as subject to, § 25 
Regulation in exercise of, § 2 
Preferences, insolvency of associations or corpora¬ 
tions, § 14 
Private cemeteries, 

Dedicatioii, establishment or acquisition by, § 19 
Statutes regulating public cemeteries inapplica- 
ble to, § 2, n. 16 
Private nature, § 1 

14 C.J.S.~88 


Privilege, 

Purchaser of lot in cemetery as aequiring, § 25 
Riglit of burial in burying ground as, § 31 
Public authorities, location of cemeteries as depend¬ 
ent on consent of, § 17 
Public cemeteries, 

Public place, § 2 

Statutes regulating inapplicable to private ceme¬ 
teries, § 2, n. 16 

Township trustees, maintenance by, § 3 
Public nature, § 1 

Quorum, cemetery corporations, § 10 
Races, restrictions in respect to right of burial based 
on, § 31 

Real estate valiies, detriment to as authorizing mu- 
nicipality to prohibit continued existence, § 3 
Receivership, associations and corporations, § 14 
Reconsideration, permit for location of cemetery, § 17 
Recordation, deed to lot, notice as resuit of, § 25 
Regulation of, §§ 2, 3, pp. 63-67 
Religious restrictions, right of burial as affected by, 
§ 31 

Remedies, lot owners, § 34 
Removal of bodies or remains, 

Abandonment of cemetery by, § 22 
State’s power as to, § 2 
Wrongful interment in another’s lot, § 36 
Repair, 

Deed of trust of burial ground, validity of, § 21^ 
n. 45 

Duty of association to keep grounds in, § 29 
Monuments, right in respect to, § 33 
Replatting lots, rights of trustees as to, § 25, n. 82 
Res ipsa loquitur, application of doctrine to cemetery 
associations, § 29 
Reversion of lands, § 22 
Review, permit 'for location of cemetery, § 17 
Rules and regulations, 

Burial governed by, § 31 
Care and management of lots, § 30 
Monuments, erection of as subject to, § 33 
Owner of lot as subject to, § 25 
Sacred trust, management as in nature of, § 6 
Safe condition, duty of cemetery association of keep- 
ing premises in, § 29 

Safety, regulations for purpose of safeguarding, § 3 
Sale of lands or lots, 

Funds derived from, disposition of, § 12 
Power in respect to, § 21 

Receiver under power to continue business of 
Corporation, § 14 
Rules applicable to, § 27 

Stock subscriptions, cemetery associations, right of 
action for, § 8 

Stores, location of cemetery within certain distance 
of, § 16 

Suicide, refusal of interment in burying ground based 
011, § 32 
Supervision, 

Associations and coiiDorations, § 13 
Duty of association in respect to lots, § 29 
Synonymous terms, § 1 
Taxes, sale of burial lot for, § 27, n. 13 
Tenancy in common, 

Action for trespass by one tenant, § 36, p. 96, n. 2 
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Tenancy in common—Coiit in ued, 

Existence with respect to lands dcdicated as 
cemetery, § 20 

Tenaiits by eiitirety, conveyance of cemetery lot by, § 
27, n. 9 
Title, 

Associations and corporations, acquisition of, §§ 
19-22, i>p. 7S^SS 

Licensces of groimds, lots or graves, §§ 23-34, pp. 
S:V-04 

Owners of groiinds, lots or graves, §§ 23-34, pp. 
83-94 

Tombs, ownership of as siibject to conditions prescrib- 
ed by proprietor of cemetery, § 32 
Tombstones. Moniiments, ante 

Township trustees, maintenance of public cemeteries 
by, § 3 

Transfer of lots, rules applicable to, § 27 
Trees, cutting by owner of fee title to public burial 
ground as offense, § 37, n. 34 


Trespass, 

Cemetery corporations, power and diity to pre- 
vent, § 11 

Civil lial)ility for, §§ 35, 30, pp. 94-98 
Criminal responsibility, § 37 
Unsold lots, rights of cemetery Corporation in respect 
to, § 11 

Validation, stock issues, cemetery corporations, § 8 
Vaults, 

Power of cemetery corporations to buy and sell, 
§ 11 

Rules and regulations requiring intorment in, 
validity of, § 31 

Visitation, power of in respect to cemetery corpora¬ 
tions, § 13 

Walks, lot owner’s right to use of, § 28 
Welfare, regulations for purpose of safeguarding, § 3 
Zoning ordinances, effect of as respects location of 
cemetery, § 15 


INDEX TO CENSUS 


Age, inquiry as to, § 3 
Authority for taking, § 2 
Bulletins, pubiication of, § 6 

Business, penalty for refusal to furnish Information 
as to, § 8 

Oollateral attack, municipal census, § 6 
Compensation, officers or agents, § 4 
Compilation of returns, § 6 
Conclusiveness, municipal census, § 6 
Constitutional provisions, time of taking, § 2 
County commissioners, authority in respect to taking 
of census, § 4 
Definitions, § 1 

Discretion, federal director of census, § 4 
Effective date of census, § 6 
Enumeration, processes of making, § 5 
European law, defiiiition of census under, § 1 
Extent of census, § 3 
False returns, penalty for making, § 7 
Fictitious returns, penalty for making, § 7 
Indictment, falsifying census returns, § 7 
Information, 

Penalty for refusal to furnish, § 8 
Validity of laws requiring, § 3 
Legal voters, definition of, § 3 
Metliod of taking, § 2 

Municipal corporations, power of taking census, § 2 

Nationality, inquiry as to, § 3 

Ofllcers, appointment, powers and functions, § 4 


Official nature of authorized announcement of federal 
census, § 6 

Penalty, false returns, § 7 
Population, 

Census as official enumeration of, § 1 
Definition of, § 6, n. 35 
Determination of for official purposes, § 6 
Possessions, refusal to furnish information as to, 
penalties, § 8 

Profession, penalty for refusal to furnish information 
as to, § 8 

Pubiication of returns, § 6 

Batification, void census, § 6 

Ueeanvass, authority for, § 6 

Refusal to furnish information, penalty for, § 8 

Rclation b*ick, § 6 

Retroactive effect of census, § 6 

Returns, comi)ilation and pubiication of, § 6 

Roman law, definition of census undor, § 1 

Scope of census, § 3 

Secretary of State, certification of census by, § 6, 
n. 26 

Sex, imiuiry as to, § 3 

Soldiers, preferoiices to in making appointments, § 4 
Special agents, compensation of, § 4 
Statutory provisions, refusal to furnish information 
requii*ed by, penalty, § 8 
Time of taking, § 2 
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Abolition, 

Court, 

Di recti on of writ as affected by, § 105 
Dismissal of writ in case of, § 135, p. 269 
Loss of remedy by as affecting right to, § 40 
Office, certiorari as available to test validity of 
ordinunce, § 28, n. 68 

Writ, validity of statute providing for, § 7 
Abrogation of writ, validity of statutes relatiiig to, 
§ T 

Abstract questions, 

Certiorari not lying to review, § 32 


Abstract q\iestions—Continucd, . 

Review on certiorari limited in respect to, § 147, 
p. 281, n. 40 

Abstracts, dismissal of writ for Xailure to comply 
with law relating to, § 135, p. 262 
Abuse, 

Authority as ground for issuauce of writ, $ 24, 

p. 168 

Discretion, groimds for writ, § 30 
Power, determination of controverted facts in 
. respect to, review on certiorari, J 172, p. 312, 
n. 91 
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Academic quostions, certiorari not lying to review, 
§ 32 

Accident, loss of right to appeal or other remedy 
througli, right to certiorari as affected by, § 40 
Account, review of order for in municipal investiga- 
tion, § 20, p. 154 

Acknowledgnient, notice of sanction of writ, § 144 
Acquic.sccnco, 

DisniLssal of writ on ground of, § 135, p. 263 
Estoppel to maintain proceeding because of, § 52 
Actual grievance, iiecessity of for issuance of writ, § 
50 

Additional costs, statutory provisions for, § 202 
Adeqnacy of appeal, remedy by as affecting right to 
certiorari, § 39, p. 186 
Adequate remedy, 

Application for writ as required to excuse failure 
to piirsue, § 74 

Discretion as to grant or refusal of writ in case 
of, § 15 

Effect of as respects right to writ, § 6 
Existonce of as affecting right to review admin¬ 
istrative orders, § 18, p. 147 
Right to writ as affected by, § 36, and § 37, pp. 
17S-184 

Adjou rumen t of torm, extension of time for retiirn 
or answor as affected by, § 118 
Administrative acts, review of, § 17, p. 143 
Administrators, 

Order to pay money of estate as sufficient to war- 
rant institution of proceedings by, § 50 
Paupcr’s affidavit by defendant sued as, § 91, n. 
19 

Admissions, 

Assignmont of error in connection therewith pre¬ 
ci nded, review of judgment in certiorari pro¬ 
ceedings, § 195 

Demurrer to application for writ, § 84 
Motion for judgment on pleadings and return, 
§ 130 

Return, failure to make, § 115 
Affidavit, 

Application for writ, § 68 
Filing of, § 81 

Signature to as sufficient, § 80 
Dismissal or qnashal of writ because of insuffi- 
ciency, § 135, p. 264 

Review on certiorari, consideration of, § 157, p. 
299, n. 71 
Affirmance, 

Favorable finding for respondent as requiring, § 
175 

Review of judgment in certiorari proceeding, § 
200 

Agent, 

Bond or other sccurity on application for writ, 
exeeution by, § 93 

Neglect of resulting in loss of other remedy as 
affecting right to certiorari, § 40 
Verification of application by, § 80 
Aggrieved party, limitation of appeal to as affecting 
right to certiorari by other party, § 37, p. 179^, 
n. 37 

Aider by reference, application or petition for writ, 
§ 78 

Alabaraa, grounds for issuance of writ in, § 9, p. 131 
Alias writs, allowance of, § 21 


Alimony, jurisdiction exceeded in respect to order 
suspending, review by certiorari, § 37, p. 183, 
n. 62 

Allocatur, sanction to issuance of writ given by, § 102 
Allowance of appeal as ground for, § 29 
Allowance of writ, 

Dismissal for failure to specially allow, § 135, 

p. 266 

Necessity, § 102 

Alternative remedies, existence of as affecting riglit 
to writ, § 37, p. 182 
Amended return, 

Motion for as affecting right to dismissal of writ, 
§ 137 

Review on certiorari, impeachment or qualifica- 
tion of return by, § 165 
Amendment, 

Affidavit in forma pauperis, § 91 
Application or petition for writ, § 83 
Bili of exceptions, review of judgment in cer¬ 
tiorari proceedings, § 193, p. 336 
Bond or other security, irregularities authoriz- 
ing, § 96 

Discretion in respect to allowance or refusal, 
review of by certiorari, § 30 
Judgment, 

Power of court in respect to, § 177 
Review on certiorari, § 184 
Petition, remandment for on rehearing, § 146 
Return or answer, § 131, pp. 258-261 
Writ, § 106 

Amicus curiae, disbursements of attorney for as not 
taxable against party to proceeding, § 202 
Amount in controversy, 

Certiorari in cases where amount involved ex- 
ceeded jurisdiction, § 23, p.. 162, n. 56 
Jurisdiction of court to issue writ as affected by» 
§ 56 

Review of judgment in certiorari proceeding as 
dependent on, § 186, p. 331 
Ancillary nature of proceedings, § 3 
Annulment, power of reviewing court in respect to, 
§ 174 

Answer. Return or answer, post 
Anticipated injury or wrongs, 

Certiorari as lying to prevent, § 27 
Issuance of writ because of, § 50, n. 92 
Appeal and error, 

Abandonment of appeal as affecting right to writ, 
§ 41 

Adequacy of remedy, 

Affecting right to certiorari, § 39, p. 186 
Showing as to in application for writ, § 74 
Allowance of appeal, 

Grant or refusal as ground for certiorari, 
29 

Review, § 20, p. 154 
Briefs, post 

Certiorari as substitute for, § 24, p. 169 
Damages as to appeals taken for delay, applica¬ 
tion of statute to certiorari proceeding, § 202 
Dismissal of appeal, 

Bffect on right to certiorari, § 41 
Pendency of motion as excuse for failure to 
file application for certiorari within 
time, § 64 

Review of judgment in certiorari proceed¬ 
ing, § 200 

Review by certiorari, § 30 
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Appeal and error—Continued, 

Distinctioii of proceediug from, § 4 
Erroneous dismissal of appeal as reviewable by 
certioi'ari as jurisdictional error, § 23, p. 166 
Final judgment in certiorari proceeding, review 
of errors in, § 194 
Harmless error, post 

Ineffectual appeal as barring certiorari, § 41 
Irregularity in obtaining appeal as ground for 
certiorari, § 29 
Lack of, 

Adcquate remedy by as authorizing writ, § 
37, p. 179 

Right to as affecting extent of review on cer¬ 
tiorari, § 147, p. 281 

Limitations in respect to application for writ as 
governed by anaiogy to, § 65 
Loss of right to appeal, as authorizing certiorari, 
§ 40 

Notiee, review of judgment in certiorari proceed¬ 
ing, § 191 
Order, 

Dismissing appeal as reviewable by certio¬ 
rari, § 20, p. 155 

Lower court after taking appeal as review¬ 
able by certiorari, § 23, p. 1G5 
Parties, review of judgment in certiorari pro¬ 
ceeding, § 189 
Pendency of appeal as, 

Bar to certiorari, § 41 
Ground for quashal, § 135, p. 204 
Probate courts, adequate remedy by as preclud- 
ing certiorari, § 45 
Proceedings as ancillary to, § 3 
Quashing appeal, review of judgment in certiorari 
proceeding, § 200 

Refiisal to disraiss unauthorized appeal as re¬ 
viewable by certiorari, § 23, p. 165 
Remefly by as precluding certiorari, § 39, pp. 
184-189 

Review of determination made in certiorari pro¬ 
ceedings, § 187 

Review of judgment in certiorari proceeding, post 
Review on certiorari, post 

Right of as bearing on question of whethcr pro¬ 
ceedings are jndicial, § 17. p. 146 
Time of taking appeal, i’eview of judgment in 
certiorari proceeding, § 191 
Waiver of errors, review of judgment in cer¬ 
tiorari proceeding, § 195 

Appearance, necessity for application as not waived 
by, § 68 

Appellate nature of proceeding, § 2 
Appending papers to writ and serving therewith, § 107 
Application for writ, §§ 68-87, pp. 213-227 
Accompanying papers, filing of, § 81 
Adequate remedy, necessity of excusing failure 
to pursue, § 74 

Aider by reference to record and briefs, § 78 
Allowance of on inspection, § 88, p. 227 
Amendment of, § 83 
Answcr to, § 86 ' 

Assignment of errors, necessity and sufficiency 
of, § 89 

Concliisiveiiess of statements in, review of judg- 
mont in certiorari proceedings, § 103, p. 337 
Conditions procedent, averment as to perform- 
ancc of, § 75 
Construction of, § 82 


Application for writ—Continued, 

Contract with retiirii of review on certiorari, 
effect of, § 165 

Counter affidavits, consideration of on hearing, § 
88, p. 227 

Cross-assignments, right to file, § 89 
Debatable qiiestions presented by, decision in 
case of, § 88, p. 229 
Decision on hearing on, § 88, p. 229 
Defects in, § 84 

Demiirrer, poiiiting out defects by, § 84 
Entitling of, § 71 

Evidence as required to be set out in, § 76 
Excuse for failure to pursue other remedy, neces¬ 
sity of showing, § 74 

Exhibits accompanying, necessity of, § 77 
Filing of, § 81 
Form and contents of, § 70 
Forma pauperis, aflidavLt in lieu of bond, § 91 
Good faith, showing as to, § 73 
Ground for resisting, § 87 
Hearing on, § 88, pp. 227-230 
Decision, § 88, p. 229 
Judgment, showing in respect to, § 75 
Jurisdiction, showing in respect to, § 75 
Matters dohors record as subjoct to considera¬ 
tion, § 88, p. 228 
Merits, showing as to, § 73 
Necessity of, § 68 
New application, making of, § 83 
Notiee, § 85 

Dismissal for failure to give, § 135, p. 205 
Numbering of paragraphs, necessity, § 70 
Objections to, § 84 
Prayer, § 79 

Prosentation and filing of, § 81 
Presurnption and burden of proof on hearing of, 
§ 88, p. 228 

Prima facie case disclosod by, issuance as re¬ 
quired, § 88, p. 229 

Printed signature as insufficient, § 80, n. 62 
Quashing of writ bocause of defects and irregu- 
larities with respect to, § 135, p. 2(>2 
Reasoiis, requiremeut as to filing of, § 89, n. 94 
Records accompanying, necessity of, § 77 
Reference of, § 88, p. 227 

Rehearing on judgment refusing, § 88, p. 230 
Return or answcr as required to include state¬ 
ments in, § 127 

Review on certiorari, limltation of review to er¬ 
rors set forth in, § 150, p. 289 
Service of notiee of, § 85 
Signature, § 80 

Specifications of error, requirements as to, § 72 
Sullicicncy of allegations in, § 75 
Supplcmental atlidavit, § 83 
Verification, § 80 
Waiver of irregularitios, § 84 
Appointment to ofii(!e, review of validity by certiorari, 
§ 28 

Approval, bond or othor security on application for 
writ, § 95 

Arbitration board, jurisdiction, want or excess of as 
ground for writ, § 23, p. 1G3 
Arbitrary nature of discretion to issue or deny writ, 
§ 11 

Arbitrators, proceedings of as not subject to writ, § 
42 
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Argument, errors not assigned or urged in, review on 
certiorari, § 150, p. 288 

Arkansas, grouncls for issuance of writ in, § 9, p. 131 
Arrest, revival of on reversal of decisiou discharging 
from, § 183, n. 20 
Assigninent of errors, 

Application or petition for writ, 

Necossity and siiflicieucy, § 89 
Required to coiitain, § 72 

Multifarioiisness, review of judgment in certio¬ 
rari proceoding, § 193, p. 334, n. 2 
Returii or answcr, contradicting by, § 89 
Review on certiorari, 

Judginent in certiorari proceeding, § 193, p. 
334 

Nocessity of, § 150, p. 288 
Power to nile on, § 147, p. 282, n. 42 
Attachnicnt, review by certiorari of proceedings un¬ 
der statutes relating to, § 2G 
Attestatioii, writ, requirements as to, § 104 
Attorney, 

Boiid or other security, signature to, § 93 
Einployinont of as niinisterial act not subject 
to review, § 18, p. 148 
Notice of sanction of writ to, § 144, n. 6 
Preparation of writ by, § 100 
Rehirn or answcr by, § 117 
Service of notice of «application for writ on, § 85 
Vcrification of application by, § 80 
Attorney general, 

C<nis(‘nt of as preroquisito to maintcnance of cer¬ 
tiorari, § 52, n. 17 

Institution of proceedings by as representative of 
peoplo, § 47 

Attorney’s lien, institution of proceedings in respect 
to as interosted party, § 47 
Audit of claiiiis, rernedy as availablo for, § 19 
Audita querela, writ as in nature of, § 2 
Auxilinry process, use of writ as, § 3 
Bail, grant or refusa! of as reviewable by certiorari, 
§ 30 

Bail boiid, review of snmmary judgment against sure- 
tios on by certiorari, § 37, p. ISO, n. 37 
Ballot inarlvs, review of regularity of on certiorari, § 
151, p. 293, n. 23 

Benelicial iiilerest, institution of proceedings by per- 
sons baving, § 50 
Benelicial resiilt, 

Grant of writ as dependent on, § 12 
Necessity for issuance of writ, § 36 
Bids, accoptance of as ministerial act not subject to 
review, § 18, p. 148 
Bili of certiorari, definition of, § 1 
Bili of exceptions, 

Arncuidnient, review of judgment in certiorari 
. proceedings, § 193, p, 336 
Petition oiubodied in i-eview in certiorari pro- 
co(aliiigs, § 193, p. 330. 

Roturn or ansvver as required to include, § 128 
Review of judgment in certiorari pi’oceedings, 
record as required to contain, § 193, p. 335 
‘Review on certiorari, inquiry into for facts, § 
157, p. 301, n, 79 

Bili of particulars, review of deeision on motion for 
by certiorari, § 30 

Birth registry, review of act of health board in i'e- 
fusiiig, § 18, p. 148 


Boards, 

Return or answer by, § 117 

Review on certiorari, validity of existence of, § 
154 

Service of writ on, § 107 

Boards of adjustment, review of order or resolution 
of, § 9, p. 134, n. 34 

Boards of education, certiorari as lying to review 
acts and orders of, § 46 
Boards of siipervisors, 

Certiorari as lying to review acts and orders of, 
§ 46 

Jurisdiction, want or excess of as ground for 
writ, § 23, p. 163 

Bond or other security, §§ 90-97, pp. 231-236 

Acceptance in open court on motion to dismiss 
writ, § 135, p. 267 

Affidavit in lieu of, application in forma pauperis, 
§ 91 

Amendment in respect to irregularities, § 96 
Appeal, primary liability on, § 97 
Approval and filing of, § 95 

Dismissal for lack, § 135, p. 207 
Defects, effect of, § 96 

Description of judgment, dismissal of writ be- 
cause of defect in, § 135, p. 267 
Dismissal or quashal of writ for want or insuf- 
ficiency, § 135, p. 266 
Extent of liability on, § 97 
Ponn and contents of, § 93 
Liability on, § 97 
Necessity for, § 90 
Nonresident applicants, § 90 
Objections to, § 9G 
Penalty named in, § 93 
Persons authorized to receive, § 02 
Requirements as to, §§ 00-97, pp. 231-23G 
Scire facias as not lying on, § 97 
Seal as essential, § 93 
Supersedeas, post 
Sureties, requisitos as to, § 94 
Time of filing, § 95 
Waiver of irregularity, § 96 
Bondholders, institution of proceedings to review quo 
warranto judgment in respect to validity of is- 
sues, § 47, n. 67 
Bonds, 

County ofiicers, review of action relating to, § 
17, p. 144 

Determinution to issue as resuit of election not 
subject to review, § 18, p. 150 
Books and papers, order for examination of as re¬ 
viewable on ground of excess of jurisdiction, § 
23, p. 1G4 
Briefs, 

Dismissal of writ for failure to comply with stat¬ 
ute or rule relating to, § 135, p. 262 
Errors not assigned or urged in, review on cer¬ 
tiorari, § 150, p. 288 
Hearing on writ, § 145 

Review on certiorari, consideration in determin- 
ing conflict of decisions, § 157, p. 301 
Brokers, revocation of license of as subject to review 
by certiorari, § 18, p. 149, n. 96 
Building permits, 

Granting of as ministerial act not subject to re¬ 
view, § 18, p. 148 
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Builcling permits—Coiitiniied, 

Liinitation in respect to certiorari to revievv de- 
cision as to, § 64, n. 16 
Burden of proof, 

Heaving on, 

Application for writ, § 88, p. 228 
Writ, § 143, n. 75 
Review on certiorari, § 170 

Respcct to rulings on, § 151, p. 205 
Bystanders^ afiidavits, evidonoe in return or answer 
as properly showii by, § 126 
Canse, grant or allowance of writ as dependent on, § 
11 

Cemeteries, establishment of by public officials as 
ministerial act not subject to review, § 18, p. 148 
Oensors, certiorari as lying to review proceedings of, 
§ 46 

Certainty, application for writ, § 70 
Certificate, payment of costs and fees, necessity of be- 
fore issuance of writ, § 98 

Certificate of clerk, review on certiorari, record as 
not subject to contradiction by, § 165 
Certificate of convenience and necessity, review of is¬ 
suance of for railroad by board of railroad com- 
missioners, § 17, p. 144 

Certification, remand of cause for, review on certio¬ 
rari, § 181 

Ohambers, motion to dismiss writ in, § 139, p. 271 
Chancery courts, writ as lying to, § 43 
Chancery jurisdiction, award of writ in exercise of, 
§ 53 

Change of parties, proceedings for writ, § 61 
Change of venue, ruling on motion for as ground for 
certiorari, § 22, p. 158 
Character of proceeding, § 2 

Circuit courts, proceedings of as reviewable by cer¬ 
tiorari, § 44 
City council. 

Certiorari as lying to review acts and orders of, § 
46 

Jurisdiction, writ as lying to determine, § 23, p. 
163, n. 66 

Legislative action of as subject to review, § 18, p. 
150 

Circuit courts, 

Jurisdiction to issue writ, § 55 
Probate courts as inferior to as respects certio¬ 
rari, § 45 

Citizens, institutioii of proceedings by, interest au- 
thorizing, § 51, n. 21 

City courts, proceedings of as reviewable by certio¬ 
rari, § 44 

Civil Service commissioner, 

Jurisdiction, want or excess of as ground for 
writ, § 23, p. 163 

Laches as precluding certiorari to review action 
of, § 66, p. 211, n. 44 

Self-executing nature of judgment quashing rec¬ 
ord of, § 183 

Civil Service employees, removal of, certiorari as 
proper remedy for review, § 28 
Civil Service examiners, acting as as ministerial or 
executive acts not subject to review, § 18, p. 148 
Glaims, 

Remedy as available to review audit of, § 19 
Review of rejection of against couuty, § 17, p. 144 
Clerical acts, review of, § 18, p. 147 


Clerk of court, 

Appi‘oval of bond or other socurity by, sufficiency, 
§ 95 

Direction of writ to, § 105 
Jurisdiction to issue writ, § 55 
Return by, § 117 
Clerks, Service of writ on, § 107 
Collatoral matters, 

Determination of as jurisdictional error warrant- 
ing review by certiorari, § 23, p. 165 
Review of on certiorari, § 147, p. 282 
Collatoral proceedings, supersedeas as affecting, § 
110 

Colorado, grounds for issuance of writ in, § 9, p. 131 
Conimercial notary public, approval of bond or other 
security by, sufficiency, § 95 
Commissioner of public edueation, review of acts of, 
§ 9, p. 135, 11. 40 

Common council, jurisdiction, want or excess of as 
ground for writ, § 23, p. 163 
Common injuries, persons sustainiiig as entitled to 
institute proceedings, § 51 
Common law, 

Costs, recovery under, § 201 
Nature of writ at, § 1 
Review of procedure unknown to, § 26 
Common pleas courts, proceedings of as reviewable 
by certiorari, § 44 

Commissioner of corporations, certiorari as lying to 
review acts and orders of, § 46 
Commissioners, allowance of writ by, § 102 
Competency, 

Sureties on bond or other security on application 
for writ, § 94 

Witnesses, review on certiorari, consideration of 
when not raised or rulod on below, § 149 
Compromise, review of offer of by certiorari, § 18, p. 

147, n. 42 
Conclusions, 

Return in revievv on certiorari, binding effect of, § 
165 

Return or answer containing, § 121, p. 253 
Review on certiorari, determination of correct- 
ness, § 172, p. 314 

Conclusions of fact, writ as available for review of, 
§ 22, p. 159 
Conclusions of law, 

Allegations of in application as insufficient, § 70 
Statement of as required before dismissal on 
merits, § 180 
Conclusiveness, 

Answer to application for writ, § 86 
Findings on fact questions, review on certiorari, 
§ 172, p. 312 

Judgment, review on certiorari, § 183 
Petition, motion to dismiss, § 140, p. 274 
Return in review on certiorari, jurisdiction of in¬ 
ferior tribunal, § 166 

Return or answer,, review of judgment in certio¬ 
rari proceedings, § 193, p. 336 
Writ, motion to dismiss, § 140, p. 274 
Concurrent findings, conclusiveness, review on certio¬ 
rari, § 172, p. 313, n. 93 

Concurrent jurisdiction, certiorari not lying between 
courts of, § 4*2 
Concurrent remedies, 

Appeal and error, certiorari as precluded by, § 39, 

p. 186 
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Ooiiciirren t rcmod i es—Con ti iiiiecl, 

Existonec of us affcctinj^ right to certiorari, § 37, 

p. 182 

Condeniiiation proceedinss, 

Laches as siiflicient to preelude certiorari for re- 
vicw of, § 00, p. 212, 11 , 52 
Review of interiiiediate orders in, § 20, p. 154 
Conditions, allowaiico of writ on, § 102 
Conditions i)re<*cdeiit, 

Avernient as to perforniance of in application for 
writ, § 75 

Payment of costs and fees, § 98 
Proceediiifcs for writ, § 62 

Confessioii of .jiidgmeiit, estoppel as to certiorari in 
case of, § 52 

Conlirmation of proceedings by statute, dismissal or 
qiiashal of writ in case of, § 135, p. 263 
Conflict of decisions. 

Certiorari to qiiash opinion, 

Burden of proof, .§ 170 
Fact fiiidings as conclusive, § 172, p. 314 
Jurisdiction of lower court to dispose of 
caiise on iiierits after quashal, § ISl 
Review on inerits, § 152 
Limitation in respect to, § 147, p. 285 
Record as limiting review, § 157, p. 300 
Conflict of evidence, review of order based on by writ 
of review, § 22, p. 160, n. 43 
Conflict of jurisdiction, effect of, § 57 
Conflicting opinion, certiorari to quash in inferior ap¬ 
pellate court, review, § 147, p. 282 
Connecti<.‘ut, practico by certiorari in, § 9, p. 131 
Consent, estoppel to muintain proceediiig because of, 
§ 52 

Consent judgnient, 

Certiorari as lying to review, § 52, n. 27 
lieview of by certiorari, § 38 
Consolidation, review on certiorari as affected by, § 
147, p, 2S1 

Consolidation of writ, liearing on, § 143 
Constitutional jurisdiction, meaning of, § 1, n. 2 
Constitutional limitatioiis, proceedings for writ, § 64 
Constitutional [)rovisioiis, 

Jurisdiction to issiie writ conferred by, § 54 
, Miscarriage of justice, roversal in absence of, § 
170 

Power to issiie writ granted by, § 7 
Review on certiorari, review limited by, § 172, p. 
315 

Constitutional questions, consideration of on applica¬ 
tion for writ regardless of assigument, § 89, n. 
94 

Constitutional i ty of statutes, review on certiorari, § 
156 

Construction, 

Mandate of vrrit, § 104 
Statutes enlarging use of writ, § 7 
Cdntempt, 

Citati 011 for as quashing of record on certiorari, 
§ 183, n. 20 

Informalities in punishment for as reviewable by 
certiorari, § 24, p. 170, n. 39 
Judgnient of fine and imprisonment for as re¬ 
viewable by certiorari, § 20, p. 155 
Return or answer, disobedience of orders in re¬ 
spect to making, § 132 
Supersedeas, disobedience of, § 113 


Contents, 

Application for writ, § 70 
Return or answer, § 121, pp. 252-254 
Writ, § 104 
Continuance, 

Review of orders in respect to, § 20, p. 154 
Unauthorized allovvance of as reviewable by cer¬ 
tiorari, § 23, p. 165 
Writ, discretion as to, § 10, n. 57 
Contracts, letting of as ministerial act not subject 
to review, § 18, p. 148 

Contrivance, loss of appeal or other remedy throiigh 
as affecting right to certiorari, § 40 
Coiivenience, certiorari as lying because of, § 39, p. 
188 

Corree tioii, 

Judgmeiit, remedy as available for review of ac- 
tion in respect to, § 23, p. 165 
Record, Service of writ as aftecting right, § 110 
Remand of cause for in respect to determination, 
review on certiorari, § 181 
Corrective nature of remedy, § 4 
Corporate officers, removal of as reviewable by cer¬ 
tiorari, § 28, n. 73 

Corporations, injuries to stockholders, right to writ 
for purpose of redressing, § 50 
Corruption, review on. ceriiorari, evidence dehors rec¬ 
ord as admissible to show, § 163 
Costs, 

Amount and allowance, § 202 
Certiorari as action within purview of statute re- 
lating to, § 2 

Common law, recovery under, § 201 
Division of, statutory provisions, § 202 
Judgment disposing of or payment as necessary 
before issuance of writ, § 20, p. 154 
Motion, § 203 

Payment of as condition precedent to issuance of 
writ, § 98 

Refiisal to award as jurisdictional error warrant- 
ing review by certiorari, § 23, p. 165 
Statutory provisions relating to, § 202 
Counsel, 

Loss of right to appeal as resuit of error or neg- 
lect of as affecting right to certiorari, § 40 
Verification of application by, § 80 
Connteraffidavits, application for writ, consideration 
of on hearing, § 88, p. 227 
Counties, plaintiff in proceeding for certiorari, § 59 
County boards, review of actions or determinations 
of in respect to creation of nevv county, § 17, p. 
144 

County commissioners, 

Certiorari as lying to review acts and orders of, 
§ 26 

Costs, liability for, § 202 

Jurisdiction, want or excess of as ground for 
writ, § 23, p. 163 
County courts, 

Jurisdiction, 

Issue writ, § 55 ‘ 

Want or excess of as ground for writ, § 23, p. 
162 

Proceedings of as reviewable by certiorari, § 44 
County printing, rejection of bids for as ministerial 
act not subject to review, § 18, p. 148 
County seats, review of action on petition for remov¬ 
al, § 17, p. 144 
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Court commissioners, 

Jurisdiction to issue writ, § 55 
Proceedings of as reviewable by certiorari, § 44 
Court funetionaries, loss of other reuiodios through 
act of as affecting right to certiorari, ^ 40 
Court house, controlling occupation of as ministerial 
act not subject to revievv, § 18, p. 14S 
Court martial, 

Roprimaiid, revievv of by certiorari after admin- 
istration of reprimnnd, § ‘52 
Di recti 011 of writ to p resident of court, § 105 
Proceedings of as subject to review by certiorari, 
§ 40 

Courts, 

Appeal in name of, review of judgment in cer¬ 
tiorari proceeding, § 189 
Costs as taxable agaiiist, § 202 
Proceedings of what courts reviewable, §§ 42-46, 
pp. 192-195 

Courts of last resort, power to issue writ, § 55 
Courts of record, proceedings of as subject to review, 
§ 42 

Credibility of witnesses, review on certiorari, inquiry 
as to, § 172, p. 316 

Oreditovs, institution of proceedings by as interested 
parties, § 47 

Crirainal court, jurisdiction to issue writ, limitations 
on, § 56 

Criminal proceedings, rules governing certiorari in, 
§6 

Cross-assignments, application or petition for writ, 
§ 89 

Cumulative remedies, 

Appeal and error, certiorari as preciiided by, § 
39, p. 180 

Existence of as affecting riglit to writ, § 37, p. 
182 

Curative statiites, discontinuance of writ on enact- 
ment of, §■ 335, p. 203 

Custodian of record, return or answer by, § 117 
Damages, appeal taken for delay, application of stat- 
utory provision to certiorari proceeding, § 202 
Date, 

Certification of Service of notice of saiiction of 
writ, § 144 

Writ, amendments inserting, § 100 
Death, 

Dismissal of writ on ground of, § 135, p. 263 
Timely appeal prevented by as affecting right to 
certiorari, § 40 

Debatable question, application for writ presenting, 
decision in case of, § 88, p. 229 
Decision, hearing on writ, § 143 
Default, 

Annulment of decision setting aside, effect of, § 
183 

Setting aside of as reviewable by certiorari, § 23, 
p. 105 

Vacat ion of order setting aside as reviewable by 
certiorari, § 24, p. 170, n. 39 
Defective pleadings, junsdictional error in respect to 
as warranting review by certiorari, § 23, p. 104 
Defendant, writ directed to, § 105 
Defendants in proceeding for writ, § 60 
Definition, § 1 

Adeqiiate reniedy, § 37, p. 182 
Excoss of jurisdi(!tion, § 23, p. 103, n. 77 
Inferior court, § 42 
Record, § 124 


Delaware, groiuids for issnance of writ in, § 9, p. 
131 

Delay, 

Appeal, adequacy ot’ remedy precluding certiorari 
as affected by, § 39, p. ISS 
Dismissal or quashal ot* writ on account of, § 
335, p. 208 

Refusal of writ on ground of, § 03 
Waiver or estoppel i>y, § 52, n. 25 
Delivery, Service of writ by, § 107 
Deniurrer, 

Application for writ, dofects pointed out by, § 84 
Motion to qiiash writ, treating as whcn filed witb 
answ^er, § 139, p. 271 

Petition for writ, appeiil from order sustaining, 
§ ISO, p. 331 

Review of rulings on issues raised by, § 9, p. 133 
Sustaining of as subject to review by certiorari,, 
§ 20, p. 155 

Denials, jurisdiction of court as not affected by, § 53 
Dentistry, jurisdiction of commissioners or boai*ds 
to regulate, want or excess of as ground foi* writ, 
§ 23, p. 103 

Deposit guaranty coinmissions, certiorari as lying to 
review acts and orders of, § 40 
Depositions, 

Illegality of order to take as reviewable by cer¬ 
tiorari, § 37, p. 370, n. 35 
Review on certiorari, consideration of, § 157, p. 
299, n. 72; p. 300 

Determination of cause, §§ 174-185, pp. 319-329 
Review of judgnient in certiorari proceedings, § 
200 

Devolutive appeal, certiorari as barrod by, § 41, n. 74 
Diflicult questions, allowance of writ to determino, § 
. 33 

Diligence, 

Fuilurc to exercise in original proceeding as pre- 
cludiiig certiorari, § 38 

Quasbal of writ for failure to prosecute with, § 
135, p. 208 

Diminution, writ as lying on suggestion of, § 9, p. 130 
Direct appeal, lack of as affecting adequacy of remedy 
by precluding certiorari, § 39, p. 188 
Direct interest, necessity of to cntitle persons to in¬ 
stitute proceedings, § 51 

Direction of verdict, error in respect to ruling on 
motion as reviewable by certiorari, § 24, p. 109, 
n. 38 

Discovery proceedings, certiorari as applicable to re¬ 
view in, § 20 
Discretion, 

Adequate remedy as precluding certiorari, § 37, 

p. 182 

Arnendment of return, § 131, p. 259 
Costs of proceeding, § 202 
Dismissal of writ on courfs own motion, § 130 
Exercise of as judicial act authorizing issuance 
of writ, § 17, p. 145 

Further or more specific return, § 131, p. 259 
Grant of writ, §§ 10-10, pp. 337-142 
Grant or refusal or writ, loss of appeal or other 
remedy, § 40 

Judgmeiit in certiorari proceedings, 

Interference with on review, § 197 
Review of, § 180, p. 330 

Matters of as subject to review by certiorari, § 30 
Ministerial act involving exercise of as subject 
to review, § 18, p. 147 
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Discretion—Continned, 

Motioii to qnii.sh writ Jiddressed to, § 140, p. 275 
Preccdont as rospocts j\idgineiit in certiorari pro- 
ceediiig, review of, § 180, p. 330, n. 50 
Reasonable time for makiug application, § 06 p. 
211 

Review on certiorari, § 153 

Review of evidencc, § 172, p. 317 
Socurity, requirement as to, § 90 
Writ of review, § 10, n. 57 

Discretionary writ, time of issuance of, § 20, p. 152 
Dismissal, 

Appeal, 

Error in respect to as reviewabie by cer¬ 
tiorari, § 23, p. 166 

Pendericy of motion for as sufficient excuse 
for failure to file application witliin time, 
§ 64 

Review of judgment in certiorari proeeeding, 
§ 200 

Writ as substitute for motion, § 29 
Application or petition for writ, insiifficiency of 
assignments of error, § 88, p. 229 
Heariiig as prerequisite to dismissal of writ, § 
.143 

Liability on bond as affccted by, § 97 
Order, 

Denying motion for as reviewabie by certio¬ 
rari, § 23, p. 164 

Vacating judgment of witliout notice, review 
of by certiorari, § 23, p. 166 
Service of writ, failure as authorizing, § 107 
Void petition for writ, § 88, p, 229, n. 83 
Writ Qaashing of writ, post 
Disposition of cause, §§ 174-185, pp. 319-329 
Aflirmarice, § 175 
Partial affirmance, § 177 
Rcvcrsal, § 176 

Revi<iW of judgment in certiorari proceedings, § 
200 

Disqualification of judge, validity of writ as affiected 
by, § 102 
Distinctions, § 4 

Jurisdiction of parties and jurisdiction of subject- 
matter, § 23, p. 164, n. 90 
Quashal and sui>ersedeas, § 134 
Distributeo?*, institution of proceedings to review ac- 
tion of probate court as interested parties, § 47 
District' courts, 

Jurisdiction to issue writ, § 55 
Probat(i courts as inferior to as respeets certio¬ 
rari, § 45 

Proceedings of as reviewabie by certiorari, § 44 
District of *Columbia, grounds for issuance of writ in, 
§ 9, p. 131 

Division of costs, statutory provision for, § 202 
Divoree decree, modification of, remedy by appeal as 
precluding certiorari, § 39, p. 186, n. 89 
Docket, review on certiorari, consideration as record, 
§ 157, p. 290, n, 67 

Docket fee, setting aside order granting writ for fail¬ 
ure to pay, § 135, p. 264 

Dog race track, review of action by state commission 
in respect to permit and license for, § 17, p. 144 
Dog races, apportionment of dates for as ministeria! 

act not subject to review, § 18, p. 148 
Drainage commissioners. 

Certiorari as lying to review acts and orders of, 
46 


Drainage commissioners—Continued, 

Jurisdiction, want or excess of as ground for 
writ, § 23, p. 163 

Drainage districts, legislative act fixiiig bouiidaries 
as not subject to review, § 18, p. 150 
Election offleers, certiorari as lying to review acts 
and orders of, § 46 
Elections, 

Determination of resuit of as subject to review 
by certiorari, § 18, p. 149 

Inadequacy of appeal from judgment involving 
as affecting right to certiorari, § 39, p. 188 
Ministerial acts in connection with as not subject 
to review, § 18, p. 149 
Parties to proceedings to review, § 50 
Review of refusal to call, § 17, p. 143, n. 95 
Supersedeas on certiorari relating to, § 108, n. 59 
Entitling application for writ, requisites, § 71 
Equalization boards, 

.Certiorari as lying to review acts and orders of, 

§ 46 

Jurisdiction, want or excess of as ground for 
writ, § 23, p. 163 

Equity, 

Adequate remedy in as precluding granting of 
writ, § 37, p. 181 
Conversion into suit in, § 5 
Courts of as subject to certiorari, § 43 
Excess of jurisdiction authorizing writ in, § 23, 
p. 162, n. 52 

Iiiadequacy of relief in as ground for writ, § 37, 

p. 180 

Jurisdiction of court in to issue writ, § 56, n. 58 
Pendency of proeeeding for same relief as bar to 
certiorari, § 41 
Estoppel, 

Determination denying certiorari operating as, § 
183 

Maintenance of proeeeding, § 52 
Evidence, 

Application or petition for writ as required to 
set out, § 76 

Erroneous admission of as jurisdictional error 
warranting review by certiorari, § 23, p. 164 
Motion to dismiss or quash writ, admissibility 
on, § 140, p. 274 

Return or answer as required to include, § 126 
Review of, 

Judgment in certiorari proceedings, record as 
required to contain statement of, § 193, 
p. 336 

Questions in respect to on certiorari, § 22, p. 
159 

Review on certiorari, 

Consideration of when not raised or ruled on 
below, § 149 

Weight and sufflciency as subject to review, 
§ 172, p. 315 

Examination of books and papers, order for as re¬ 
viewabie on ground of excess of jurisdiction, § 
23, p. 164 

Examining boards, proceedings of in respect to p.romo- 
tion or retirement of army officers as subject to 
correction on certiorari, § 46 
Bxclusiveness of remedy, § 9, p. 134, n. 34 
Exceptions, 

Making of as condition precedent to application 
for writ, § 62, n. 99 
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Exceptions—Contiiiued, 

Pendente lite, preliminary rulings, necessity to 
nssignment of error tliereon, petition for cer¬ 
tiorari, § 149 
Petition, 

Authorizod to embrace ali exceptions taken 
on trial, § 70 

Objections to siifficiency by as proper proce- 
dnre, § 139, p. 271 

Remedy by as proclLiding certiorari, § 39, pp. 1S4- 
189 

Return as rcqiiired to contain, § 121, p. 253 
Revicw of rnlings on, § 9, p. 132, n. 17 
Excess of jurisdiction, 

Adeqiiate remedy for as precluding certiorari, § 
37, p. 183 

Defined, § 23, p. 163, n. 77 

Discretionary acts in as subject to review by cer¬ 
tiorari, § 30 
Ground for, 

Issiiance of writ, § 23, pp. 160-1G7 
Writ, § 9, p. 130 

Probate courts, certiorari as limited to cases of, 
§ 45 

Review on certiorari, § 151, p. 292 
Showing as to in application for writ, § 75 
Excess taxes, review of action in relation to audit of 
claim for refund of, § 17, p. 144 
Execution, 

Certiorari issuecl after, § 63 
Issuance of on jndgment wliolly or partly satis- 
fied as reviewable by certiorari, § 31 
Necessity of waiting for before issuance of writ, 
§ 20, p. 154 

Postponement of sale, order directing as subject 
to review by certiorari, § 37, p. 180, n. 37 
Executive acts, review of, § 18, pp. 146-149 
Exhaustion of remedies, application of rule requiring 
before grant of writ, § 37, p. 182 
Exhibits, application or petition for writ as required 
to aniiex, § 77 

Existence of other remedies, right to writ as affected 
by, § 37, pp. 178-184 

Ex-officials, return or answer by, § 117 
Expeditious nature of remedy, effect of as respects 
right to certiorari, § 39, p. 188 
Expendi ture of public inoney, laches resulting in as 
precluding certiorari, § 66, p. 212 
Expense, certiorari as lying merely because less ex- 
pensiye than appeal, § 39, p. 189 
Expiration of term, 

Direction of writ as affected by, § 105 
Dismissal of writ because of nioot questions in- 
volved, § 135, p. 269, n. 37 
Extension of time, 

Assignment of errors, application or petition for 
writ, § 89 

Instituting proceedlngs, § 64 
Return or answer, filing of, § 118 
Service of writ, § 107 

Extension of writ, validity of statutes relating to, 

§ 7 

Extortion, review on certiorari, evidence dehors rec- 
ord as admissible to sbow, § 163 
Extraneous evidence, review on certiorari, considera- 
tion for piirpose of impeaching or supporting 
record, § 157, p. 299 
Extraordinary nature of remedy, § 2 
Extraordinary tribunals, certiorari as lying to, § 26 


Extrinsic evidence, niotion to disiniss writ, admissibil- 
ity on, § 140, p. 274 
Fact questions, 

Review of, § 8 

Certiorari, § 172, pp. 311-319 
Judgmont in certiorari proceedings, § 198 
Writ as lying to review, § 22, p. 159 
Facts, reinand of cause for tinding of, review on cer¬ 
tiorari, § 181, n. 93 

Failure of jnstice, allowance of writ to i)revent 
tliough other adequate remedy oxists, § 37, p. 182 
False retnrns, remedy for making of, § 133 
Federal courts, jurisdiction to issuc writ, § 55 
Fees, 

Paymont of as condition procedent to issuance of 
writ, § 98 

Return or answer, refusal to mako until payment 
of, § 132 

Fenee viewers, jurisdiction, want or excess of as 
ground for writ, § 23, p. 163 
Fiat, sanction to issuance of writ given by, § 102 
Filing, 

Application for writ, § 81 

Bond or other security on application for writ, 
§ 95 

Briefs, hearirig on writ, § 145 
Return or answer, § 119 
Final determination, 

Grant of writ as dependent on, § 20, pp. 151-156 
Review of jndgmeut in certiorari proceediiig as 
dependent on, § 186, p. 330 
Final judgment, 

Errors committed by court in, review of, § 104 
Power of reviewing court to enter, § 174 
Review of judgment in certiorari proceeding, 
power to render, § 200 

Final jurisdiction, courts having as not subject to 
writ, § 42 
Findings of fact, 

Statemoiit of as required for dismissal, review 
on certiorari, § 180 

Writ as available for revicw of, § 22, p. 159 
Fi re district s, 

Certioj*ari as lying to review acts and orders of 
• clerk of, § 46 

Creation of as not Rii])jGct to review, § 18, p, 150 
Fire prevention districts, review of action in respect 
to noticc of electioii for, § 17, p. 144 
Fish and gaiiie coininissioii, certiorari as lying to 
review acts and ordors of, § 46 
Florida, grounds for issuance of writ in, § 9, p. 131 
Foreclosure, order cnjoiniiig as reviewable by certi¬ 
orari for lack of other remedy, § 37, p. ISO, n. 37 
Foreclosure receivership, distribution of fnnds on as 
reviewable by certiorari, § 23, p. 165, n. 5 
Forfeited recoguizarice, review of order of inferior 
court in respect to, § 17, p, 145, n. 30 
Form, 

Application for writ, § 70 

Bond or other security on application for writ, 
§ 93 

Motion papers, quashing or dismissal of writ, § 
139, p. 273 
Writ, § 104 

Forma pauperis, application in, affidavit in lieu of 
bond, § 91 

Forinal application for writ, necessity of, § 68 
Formal errors, disregard of, review of judgment in 
certiorari proceeding, § 199 
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Formal irre,c:ularities, remand of caiise on reversal 
for, roviow on certiorari, § 181 
Formal parties, reviow on certiorari as affected by 
lack of, § 48 

Former a(l,iu(li'-itiou, dismissal of writ on ground of, 

§ 135, p. 2(»3 

Fraiichisrf3s, legislative aots in respect to not subject 
to reviow, § 18, p. 150 
Frand, 

Judginont obtained by, review by certiorari, § 34 
Jurisdictiow, certiorari as appropriate remedy, § 
23, p. 105 

Loss of right to appeal or other remedy throiigh 
as affecting right to certiorari, § 40 
Review on certiorari, evidence dehors record as 
adinissil)Ie to Show, § 103 

Frandiilent dtjbtors, proceedings of inferior courts 
with respect to as reviewable on certiorari, § 44 
Funetion of writ, § 2 
Fiirther rctiirn, 

Appeal from order denying motion reqiiiring, § 
180, p. 331 

Authorization for, § 131, pp. 258-261 
Futile judgment, refusal of writ in case of, § 12 
Gambling, intcrlocntory order restraining police from 
enforcing statute against, § 20, p. 152, n. 32 
Garage, review of action by Street commissioners as 
to permit erection of, § 17, p. 144 
Garage keoper’s lien, certiorari as available for re¬ 
view of proceedings for trial of riglit to, § 26 
Garnishinent, findings amounting to discharge of gar- 
nishoe as final judgment reviewable by certio- 
' . rari, ^ 20, p. 155 

Garnishee, joinder of in procecding for certiorari, ef- 
fcct of failure, § 50 

General assignments, petition for writ, sufficiency of, 
§ 72 

General demurrer, sustainiiig of as 'siibject to review 
by certiorari, § 20, p. 155 

Georgia, riglit to and grounds for issuance of writ in, 
§ 0, p. 132 

Good faith, showing as to in application for writ, § 
73 

Governing law, limitations in respect to application, § 
64 

Governor, 

Certiorari as lying to review acts and orders of, 
§ 46 

Review of acts of, § 17, p. 145, n. 29 
Uiiwise exercise of discretion as reviewable by 
certiorari, § 30, n. 85 
Grounds, 

Application as roqiiired to disclose, § 70 
Legislative power to detemiiiie, § 7 
Particular, 

Grounds for grant or refusal of writ, §§ 22- 
41, pp. 157-102 
Jiirisdiction, § 9, pp. 130-137 
Quashing of writ, § 135, pp. 262-269 
Writ of review, § 8 

Guardian ad litem, institution of proceedings by, § 
47, n. 64 

Guardian and ward, 

Approval or refusal of claim, remedy by appeal 
as precluding certiorari, § 39, p. 186, n. 89 
Determination of fitness of guardian as review¬ 
able by certiorari, § 30 


Guardian and ward—Continued, 

Laches as precluding certiorari to review appoint- 
ment of guardian, § 66, p. 211, n. 44 
Habeas corpus, 

Adequate remedy by precluding certiorari, § 37, p. 
181 

Alternative remedy by as affecting right to writ, 
§ 37, p. 182, n. 63 
Distinction from, § 4 
Writ as ancillary to, § 3 

Hardship, discretion as to costs where award entails, 
§ 202 

Harmless error, 

Review of judgment in certiorari proceeding, dis- 
regard of, § 199 

Review on certiorari, disregard of, § 173 
Harmony in decisions, grant of writ for preservation 
of, §22, p. 157 • 

Health board, certiorari as lying to review acts of, § 18, 
p. 147; § 46 
Hearing, 

Application or petition for writ, § 88, pp. 227-230 
Issuance of writ as dependent on, § 17, p. 146 
Motion to dismiss or quash writ, § 140, pp. 273- 
276 

Stipulated cases, § 143 
Writ, §§ 143-145, pp. 276-280 
Consolidation of, § 143 

Heirs, institution of proceedings to review action of 
probate court as interested parties, § 47 
Highway commission, 

Certiorari as lying to review acts and orders of, 
§ 46 

Costs, liability for, § 202 

Jurisdiction, want or excess of as ground for 
writ, § 23, p. 163 

Highway ofRcials, supersedeas, contempt for disobedi- 
ence of, § 113, n. 7 

Highways, review of action in respect to laying out 
and establishing, § 17, p. 144 
History of proceedings, return or answer, certification 
of, § 124 

Housing, approval of projects or pians for as minis- 
terial act not subject to review, § 18, p. 148 
Hypothetical questions, certiorari not lying to review, 
§ 32 

Ignorance of law, loss of appeal or otlier remedy be- 
caiise of as affecting right to certiorari, § 40 
Illegality of proceedings, 

Adequate remedy as affecting .right to issuance of 
writ, § 37, p. 183 

Ground for writ, § 24, pp. 167-170 
Illinois, right to and grounds for issuance of writ in, 
§ 9, p. 132 
Illness, 

Laches in respect to instituting proceedings as ex- 
cused by, § 65 

Timely appeal prevented by as affecting right to 
certiorari, § 40 

Immaterial errors, reversal or quashal for, § 176 
Impartial trial, inability to obtain as ground for 
writ, § 22, p. 158 

Impeachment, return, review on certiorari, § 165 
Impossibility of relief, grant or refusal of writ as af- 
fected by, § 12, n. 70 

Improvident grant of writ, dismissal or quashal on 
ground of, § 135, p. 264 
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luiprovident writ, 

Discretion in ^!:ranting: of as respects roview of 
jiidgment iu certiorari proceedia??, § 186, p. 
330, n. 48 

Dismissal aftcr return terni, § 139, p. 272 
Inaflerinacy of retnody, 

Discretion as to ^i:rant of writ as affccted by, § 12 
Rig-ht to certiorari as afCoctcd by, § 37, p. 1S2 
Tnadvcrtence, ioss of rigbt to appoal or otlier reniedy 
throuj^^h, rijjlit to certiorari as affected by, § 40 
Incideiital procecdings, review of by certiorari, § 22, 

p. 160 

Inconvenience, laches resiilting in as precliidiiig grant 
of writ, § CO, p. 212 

Inconvenience of public, dismissal of writ on ground 
of, § 135, p. 2C3 

Independcnt action, proceeding as, § 2, n. 34 
Indian lands, determining right to inheritance of as 
ministerial act not subject to review, § 18, p. 148 
Individuals, review of acts of, § 17, p. 143 
Indorsement, writ, name of prosecutor, § 104 
Inequitable resuit, refusal of writ in case of, § 13 
Infants, application for writ, aflidavits by, § 80 
Inferior court, 

Direction of writ to, § 105 
Probate courts as, § 45 

Proceedings of as subject to review by writ, § 42 
Return or answer made by, § 117 
Inferior tribunal, 

Amendment of, 

Own judgment by, § 184 
Record bcfore return day, § 131, p. 250 
Costs, liability for, § 202 
Direction of writ to, § 104 
Jurisdiction of, return as conclusive on question, 
§ 166 

Mandate, compliance witli, § 185 
Proceedings as subject to review by writ, § 42 
Purpose of writ as being to control action of, § 2 
Respondent or defendant in proceeding for writ, 
§ 60 

Informal return, amendment of, § 131, p. 258 
Informality, dismissal of writ for as affecting right 
to second writ, § 21 
Inherent power to issue writ, §§ 7, 54 
Injunction, 

Adequate remedy by precluding certiorari, § 37, p. 
181 

Adverse judgment on rule to dissolve as barring 
right to review by certiorari, § 35 
Dissolution of without notice as reviewable by 
certiorari, § 23, p. 1G6 
Distinctiori from, § 4 

Grant or refusal of as reviewable by certiorari, § 
30 

Preliminary writ, elTect on as stay, § 110, n. 77 
Roview of order rcfusing or dissolving, § 20, p. 
354 

Supersedeas on failure to obtain, review of judg- 
inent in certiorari proceeding, § 192, n. 96 

Injury, 

Allogations as to in application for writ, § 70 
Necessity of as respects right to writ, § 50 
Injustice, allegation ofjiu application, § 70 
Inquiry on application for writ, liinitation in respect 
to, § 88, p. 227, n. 59 


Insane asylum, promulgation of rules respectiiig ad- 
missioii to as ministerial act not subject to re¬ 
view, § 18, p. 148 

Insanity, certiorari as proper remedy wliere aripeal 
was not taken iu time liecause of, § 40, n. 40 
Insolvency, 

Persolis aggrieved by pi*ocecdings relating to as 
respects right to writ, § 50 
Seciirity as iiecessary in caso of, § 90 
Insolvents, proceedings of inferior tribunals with rc- 
spect to as reviewable by certiorari, § 44 
Institiition of proceedings, persons wbo may institute, 
§§ 47-52, pp. 196-201 
Insurance coinmissioners, 

Certiorari as lying to review acts and orders of, 
§ 46 

Review of decision on application for license of 
agent, § 17, p. 144. 

Interest, right to writ as dependent on, § 50 
Interested parties, institution of proceedings, rlghts 
in respect to, § 47 

Interlocutory determination, issuance of writ for pur¬ 
pose. of, § 20, p. 152 
Interlocutory orders, 

Modification of decree resulting in as affecting 
riglit to certiorari, § 39, p. 188 
Writ as not lying to review, § 20, p. 154 
Intermediate appellate courts, 

Pact question determined in, writ as available 
for review of, § 22, p. 159 
Finality of judgment of as respects review by 
certiorari, § 20, p. 155 

Jurisdiction, want or excess of as ground for 
writ, § 23, p. 162 

Quashal of opinion as in conflict with dccisions, 
jurisdiction to dispose of causo on merits, § 
181 

Remand as necessary on reversal of judgment, 5 
200 

Reversal of judgment on certiorari, compliance 
with mandate, § 185 

Review on certiorari, limitations, § 147, p. 282 
Intermediate judgment, quashal of on certiorari, J 
176, n. 62 

Intermediate orders, writ as not lying to review, § 20, 
p. 154 

Interrogatorios, review of, 

Objections to, § 9, p. 332, n. 17 
Orders roqniriiig aiiswors to, § 20, p. 354 

Witness’ right to institute pi-occedings, § 47r 
n. 64 

Intervellor, right to writ as equal to original parties, 
§ 49 

intervention, 

Order denying as reviewable by certiorari, § 30, 
n. 93 

Remedy by as precluding certiorari, § 39, p. ISO, 
n. 89 

lowa, right to and grounds for issuance of writ in, 
§ 9, p. 332 
Irregularity of, 

Proccdiire, ground for writ, § 9, p. 130 
Proceedings, ground for issuance of writ, § 24, 
pp. 167-170 

Irrelevaiit matter, return or answer including, effect 
of, § 121, p. 253 

Issuance of writ, necessity, § 102 

Issues, allogations as to in application for writ, § 70 
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Joinder of parties, plaintiffs, § 59 
Joint tort-feasors, ,iiidf»nient against both, reversal in 
toto as iicccssary, § 177 
Judges, 

Direction of writ to, § 105 

Loss of roinedy throiigh act of as affeoting right 
to certiorari, ^ 40 

Parties to proceoding for writ to review court 
ordor, § 60, ii. 84 

Resort to maiiitoiiance to iiphold jurisdietion of 
court, § 47 
Judgniont, 

Allegations in respeet to in application for writ, 
§ 75 

Amciulmcnt of, 

Power of court, § 177 
Review on certiorari, § 1S4 
Certiorari proceecling,' review of, §§ 186-200, pp. 
320-342 

Description of in bond on application for writ, § 
93 

Discrotion as to, interference with on review, § 
197 

Disposition of cause, § 174 

Exerciso of as judicial act aiithorizing issuance 
of writ, § 17, p. 145 

Einality of as aflectiiig right to writ, § 20, pp. 
150-156 

Laches as sufficient to preclude certiorari to re- 
vicw, § 06, p. 211, n. 45 

Matters snbsetiueiit to as reviewable by certio¬ 
rari, § 31 

Modi fica tion, power of court in respeet to, § 178 
Pendency of action to annui judgment rendered 
• without jurisdietion as bar to certiorari, § 41 

Return or answor as required to Show rendition 
of, § 121, p. 253 
Review on certiorari, 

Afrirmfuice of, § 175 

Conipliance with by inferior tribunal, § 185 

Effcct of, § 183 

Modification, § 178 

Partial allirmance, § 177 

Reversal, § 176 

Surcties on bond on application for writ, § 97 
Time of entry of, § 174 
Judicial action, 

Availability of remedy to compel, § 4, n. 26 
Review as limited to, § 17, p. 143 
Judicial discrotion, grant or refusal of writ, § 11 
Judicial nature of proceedings reviewable, § 17, pp. 

142-140 

Jurisdietion, 

Adeqnate remedy in respeet to want or excess of 
.as precluding certiorari, § 37, p. 183 
Conflict of in respeet to issuance of writ, § 57 
DIsniissal of writ issucd without jurisdietion, § 
135, p. 204 

Dismissal or quashing of writ on record present- 
ing no question of, § 135, p. 262 
Distinetion between jurisdietion of parties and 
siibject-matter, § 23, p. 164, n. 90 
Errors within as suhject to review by certiorari, 
§ 24, p. 169 

Bvidence showing, return or answer as required 
to include, § 126 

Excess of as ground for writ, discretionary acts, 
§ 30 


J urisdiction—Continued, 

Final judgment, necessity of as respeets right to 
issuance of writ to determine questions relat- 
ing to, § 20, p. 152 

Irregularities within as ground for writ, § 24, p. 
169 

Limitations on in respeet to issuance of writ, § 
56 

Office of writ as extending to questions of, § 2 
Overreaching of as ground for review by certio¬ 
rari, § 23, p. 163 

Probate court acting without as subject to cer¬ 
tiorari, § 45 

Proceedings for writ, §§ 53-57, pp. 201-204 
Return or answer as prerequisite to, § 115 
Reversal when lower tribunal proceeded without, 
§ 176 

Review on certiorari, 

Evidence as reviewable to determine, § 172, p. 
318 

Limitation to matters of, § 147,-p. 281, n. 43; 

§ 151, pp. 291-295 
Presumptions as to, § 171 

Showing in respeet to in application for writ, § 75 
Threatened usurpation of as ground for writ, § 
23, p. 162 

Want or excess of as ground for writ, § 9, p. 130; 
§ 23, pp. 160-167 
Jurisdictional errors, 

Adeqnate remedy for protection of as affecting 
right to writ, § 37, p. 183 
Jurisdictional facts, 

Return or answer as required to show, § 125 
Review of by certiorari, § 23, p. 164 
Review on certiorari, 

Confinement to, § 151, p. 292 
Matters dehors record considered to show, § 
162 

Jury calendar, erroneous allowance of motion to put 
case 011 as reviewable by certiorari, § 23, p. 164 
Jury trial, 

Denial of as illegality warranting certiorari, § 24, 
p. 168, n. 29 

Failure to apply for as affecting right to certio¬ 
rari, § 38, n. 76 

Review on certiorari, right to, § 170, n. 63 
Justice courts, 

Jurisdietion to issue writ, § 55 
Rules relating to certiorari to review judgment 
of, § 6 
Juvenile court, 

Jurisdietion, want or excess of as ground for 
writ, § 23, p. 162 

Proceedings of as reviewable by certiorari, § 44 
Knowledge, want of as excuse for delay in making 
application for certiorari, § 66, p. 212 
Laches, 

Defense to application for certiorari, § 66, pp. 
210-213 

Discretion as to grant or refusal of writ as af- 
fected by, § 16 

Showing in respeet to freedom from in applica¬ 
tion for writ, § 75 

Statutory limitations as precluding defense of, § 
64 

Waiver of in respeet to application for writ, § 67 
Lapse of time, refusal of writ because of, § 66, p. 211 
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Law actions, adeqiiate remedy by as preciuding right 
to certiorari, § 37, p. ISl 
Law issues, review on certiorari, § 151, p. 203 
Law of case, decisioii of coiirt ou ceitiorari, §183 
Law questions, review of as groiiiid for writ, § 9, p. 
130 

Legislative acts, review of by certiorai-i, § 18, p. 149 
Legislative power, procedure and pructice as within, 
§ 7 

Liability, 

Bond or other seciirity on api)l icat ion for writ, § 
97 

Disobedience of supersedens, § 113 
Licenses, 

Discretionary acts in respect to allowance or re- 
vocation of as reviewable hy certiorari, § 30 
Granting or refusal of by court or board as min- 
isterial act not subject to review, § IS, p. 149 
Laches as precluding certiorari to review action 
relating to grant of, § GG, p. 211, n. 44 
Review of action on application for, § 17, p. 144 
Limitations, 

Grant or refusal of writ as affected by, § 16 
Power to grant writ after expiration of time pre- 
scribed by statute, § 64 

Time for taking proceedings, §§ 63-G7, pp. 207-213 
Validity of statute relating to, § 7 
Liquor control boards, jurisdiction, want or excess of 
as ground for writ, § 23, p. 163 
Liquor license ofRcers, certiorari as lying to review 
acts and orders of, § 46 

Lis pendens, review of interlocutory rulings on plea 
of, § 20, p. 154 

Local practice, delay in applying for writ beyond 
time established by as ground for refusal, § 63 
Loss of appeal or other remedy, right to writ as af¬ 
fected by, § 40 

Louisiaiia, right to and grounds for issuance of writ 
in, § 9, p. 132 

Magnitude of error, issuance of writ as dependent 
on, § 14 

Maine, right to and grounds for issuance of writ in, 
§ 9, p. 133 
Mandamus, 

Adequate remedy by precluding certiorax-i, § 37, p. 
181 

Distinction from, § 4 
Procceding as ancillary to, § 3 
Mandate, 

Oompliaiice with by inferior tribunal, § 185 
Writ, § 104 

Mandatory action, failure to take as illegulity war- 
ranfing certiorari, § 24, p. 168, n. 29 
Maryland, right to and grounds for issuance of wi*it 
in, § 9, p. 133 

Massachusetts, right to and grounds for issuance of 
writ in, § 9, p. 133 

Master and servant, certiorari hy employee to qiuish 
oi*der requiring him to siibmit to operatiori or 
lose comperisation thei^etofore awarded, § 23, p. 
163, n. 52 

Mayors, certiorari as lying to review acts and orders 
of, § 46 

Mechanies' liens, alRrmance of jiidgment for costs in 
suit to enforce as reviewable by certiorari, § 24, 
p. 170, n. 39 


Medical societies, 

xVcts of as subjcct to review by certiorari, § 46, n. 
00 

Exhaiistion of remedy withiii as iiecessary before 
grant of writ, ^ 38 

Mcmoraudniii, application for writ, points raised hi 
as sntiicioutly prosciited, § 72 
Merits, 

Judgniout on, power of rcviewing court to enter, 
^ 1<4 

Review of judgnieiit in certiorari procceding, con- 
sideratioii of, § 194 
Review on certiorari, ^ 152 
Showing as to in apiilication for writ, § 73 
Micliigan, scope of writ in, § 9, p. 133 
Military tribnnals, issuance of certiorari to, § 18, p. 
149 

Militia company, disbandiiig of as miiiisterial act not 
sidiject to review, § 18, p. 148 
Milk, preveiiting the carrying on of biisiiioss of sell- 
ing by public officiais as ininisterial act not sub¬ 
ject to review, § 18, p. 148 
Ministerial acts, 

Discretion in respect to, review by certiorari, § 
30 

Review of, § 18, pp. 146-149 
Minnesota, scope of writ in, § 9, p. 133 
Minor irrcgularities, remand of cause on revcrsal for, 
review on certiorari, § ISl 
Misappllcation of law, 

Issuance of writ becuuse of, § 22, p. 159 
Review on certioi*ari, § 151, p. 294 
Misapprehension of law, liarmlcss error doctrinc ap- 
pliod under, revei‘sal in case of, § 176, n. 62 
Miscarriage of Justice, 

Nccossity to prevent as authoriziiig certiorari in 
resjject to discretionary inattoi's, § 30, n. 85 
Revcrsal in absence, coiistitutioniil provisions, § 
176 

Mischievous consequences, refusal of writ in case of, 
§ 13 

Misconceptioii of law, final judgmeiit rondercd on, rc- 
versal on appeal from judginent in certiorari pi'0- 
cceding, § 197, xi. (>5 

Misdescription of judginent, dismissal of writ on 
gx-oiind of, § 135, p. 363 
Misdlrcction of writ, 

Dismissal bocaiisc of, § 135, p. 266 
Effect of, § 105 

Mistake, loss of appeal or otlicr remedy by, rigbt to 
ccrtioj*ari as aflected by, § 40 
Mistake of fact, review on <‘ertiorari, power to review 
and correct, § 173, p. 313 

Misundei’standing, loss of riglit to appeal tlirough as 
aiiecting right to certiorari, § 40, n. 35 
Mississiiipi, riglit to and grounds for writ in, § 9, p. 
133 

Missoiiri, office of certiorari in, § 9, p. 134 

Mode of Service, writ, § 107 

Mode of trial, review on certiorari, § 170 

Modilicalion, 

Judginent, power of court in respect to, § 178 
Power of reviewing court as to, § 174 
Modification of judginent, effect of as respeets rigbt 
to certiorari, § 20, p. 153 
Moot questions, 

Certiorari not lying to review, § 32 
'Dismissal of writ when involved, § 135, p. 268 
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Moot questi Olis —Continued, 

Dispositioii of cause in case of, § 175 
Hearins oii in respect to costs, § 143 
Refusal of writ relating to, § 22, p. 157 
Eeview of, 

Certiorari, § 147, p. 281 
Judgineiit in certiorari proceedings, dismissal 
in case of, § 200', n. 92 

Mortgages, foroclosiire of, order eiijoining as subject 
to review by certiorari for lack of other remedy, 
§ 37, p. 180, n. 37 
Motion, 

Amendment or further return, sanction of court 
obtained ]>y, § 131, p. 260 

Application for writ, defects pointed out by, § 84 
Costs of, § 203 

Defects in writ taken advantage of by, § 106 
Pendency of as affecting right to issuance of writ, 
§ 20, p. 15;j 

Quashing or dismissing writ, § 136; § 139, pp. 270^ 
273 

Ilcaring and determination of, § 140, pp. 273- 
276 

Eeview on certiorari, consideration of matters 
wdiich shoiild liave been urged by motion, § 
14S 

Motives, review on certiorari, inqiiiry into, § 151, p. 

293, n. 20 
Multifarionsness, 

Assigiinients of error, review of judgment in cer¬ 
tiorari procceding, § 193, p. 334, n. 2 
Qnashal of writ on gronnd of, § 135, p. 263 
Writs, § 301 

Multiplicity of actions, review of exercise of discre- 
tioii by certiorari* to avoid, § 30 * 

Municipal aid bonds, pendency of action to cancel as 
bar to certiorari to review proceedings, § 41 
Municipal boards, 

Direction of writ to, § 105 

Review on certiorari, validity of existence of, § 
154 

Municipal tribunals, review of acts of, § 9, p. 134 
Municipal trustees, certiorari as lying to review ac¬ 
tions of, § 4G 
Miinicipalities, 

Institiition of proceedings by, § 49 
Service of writ on, § 107 

Musici ans’ associations, certiorari as proper remedy 
to review order of, § 46, n. 60 
Name of prosecutor, indorsement on writ, § 104 
Neglect of agent, loss of appeal or other remedy 
throngh as affecting right to certiorari, § 40 
New, 

Application for writ, rights in respect to, § 83 
Bond, application for writ, defects cured by sub- 
stitntion of, § 96 

Evidence, rehearing on writ because of discoy- 
ery of, § 146 
Judgment, 

lN)wer of court to render, § 179 
Review of judgment on certiorari proceeding, 
power to render, § 200 

Parties, 

Proceedings for writ, § 61 
Review of order bringing in, § 20, p. 154 
Sccond writ issued to bring in, § 21 
Questions, allowance of writ to determine, § 33 
New Jersey, application of writ in, § 9, p. 134 


New trial, 

Assignment of error as to overruling of motion 
in petition, sufficiency of, § 72, n. 8 
Grant of as jurisdictional error reviewable by 
writ, §23, p. 165; §30 

Judgment sustaining certiorari excepting to judg¬ 
ment afRrming denial as equivalent thereto, § 
198, n. 69 
^ Motion for, 

Appeal from order overruling, § 186, p. 331 
Condit ion precedent, § 62, n. 09 
Refusal to grant as gronnd for certiorari, § 24, p. 
169, n. 38 

Remand for, review on certiorari, §§ 179, 181 
Remedy by appeal from grant of as precluding 
certiorari, § 39, p. 186, n. 89 
Review of order granting or refusing, § 20, p. 154 
Review on certiorari, 

Consideration of matters that should have 
been urged by motion for new trial, § 
148 

Ruling on, § 147, p. 282, n. 49 
Voluntary dismissal of motion for as affecting 
right to certiorari, § 41 
New York, law governing wiit in, § 9, p. 135 
Newspapers, 

Review of, 

Action of county board in respect to collec- 
tion for election notices, § 17, p. 144 
Void designation of rival as official paper, 
right to institute proceedings, § 50 
Selection of by public officials for advertising 
purposes as ministerial act not subject to re¬ 
view, § 18, p. 148 

Nisi prius courts, certiorari as lying to appeals in, § 
26 

Nonexistence tribunals, certiorari not lying to, § 42 
Nongovernmental bodies, orders or acts of as not sub¬ 
ject to review by certiorari, § 46 
Nonresident, Service of writ on, § 107, n. 38 
Nonresident applicants, security for costs, § 90 
Nonsuit, error in respect to as reviewable by certio¬ 
rari, § 24, p. 169, n. 38 

North Dakota, right to and grounds for writ in, § 9, 
p. 135 

Notary public, approval of bond or other security by, 
sufficiency, § 95 
Notice, 

Appeal, review of judgment in certiorari proceed¬ 
ing, § 191 

Application for writ, § 85 

Dismissal for failure to give, § 135, p. 265 
Assignment of error as to insufficiency in applica- 
. tion, sufficiency of, § 72, n. 8 
Dismissal for failure to give as required by stat¬ 
ute or rule of court, § 135, p. 265 
Exceptions to return or answer, filing of, § 130 
Hearing on writ, § 144 

Motion to quash or dismiss writ, § 139, p. 271 
Petition for writ, supersedeas as effected by, § 
109 

Place of hearing on writ, § 144 
Receivership, order appointing receiver without 
notice as reviewable by certiorari, § 23, p. 
166 

Review of judgment in certiorari proceeding, § 
191 
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Notice—Continued, 

Running of statutory limitatioiis as dependent on, 
§ 64 

Saiictiou of writ and of hcariug, § 144 
Time oi hearing oii Avrit, § 144 
Waiver of, presumptions as to, § lOG, n. 52 
Want of as, 

Affeetiiig right to rcview by certiorari, § 23, 
p. im 

Jiirisdictional error warranting review by 
certiorari, § 23, p. 164 

Nuisance, 

Doclaration of as ministerial act not subject to 
review, § 18, p. 148 

Mnnicipality as necessary party defendant when 
involved, § 60 

Review of proceedings for maintaining, § 17, p. 
144 

Number, 

Return, § 131, p. 259 

Sureties on bond or other security on application 
for writ, § 94 
Writs, § 101 

Numbering paragraphs of application for writ, neces- 
sity, § 70 

Nunc pro tunc amendment, writ, § 106 

Nunc pro tunc order, dismissal of writ, § 140, p. 275 

Objections, 

Bond or other security on application for writ, § 
96 

Return or answer, method of taking, § 130 
Time of applying for writ, necessity of, § 67 
Writ, taking of and waiver, § 106 
Office, certiorari as available when only object is to 
determine right to, § 28 
Official newspaper, 

Designation of as ministerial act not subject to 
review, § 18, p. 148 

Review of action in selecting at suit of owner of 
rival newspaper, § 50 
Opinions, 

Certiorari as not lying to revise or correct, § 20, 
p. 153 

Hearing on writ, § 143 
Return or answer containing, § 121, p. 253 
Opposing party, Service of writ on, necessity, § 107, p. 
33 

Order, allowance of writ, § 102 
Order of certiorari, 

Conclusiveness on motion to vacate, § 140, p. 274 
Substituted for writ, motion to vacate as proper 
procedure, § 139, p. 271 
Ordinances, 

Availability of writ for review of, § 9, p. 134 
Prematiire certiorari to review, § 20, p. 153, n. 49 
Validity of, review on certiorari, § 156, h. 59 
Original jurisdictioii, jurisdiction to issue writ as 
limited to courts of, § 55 
OriginaJ nature of proceeding, § 2 
Original proceeding, 

Remedy available in as precluding certiorari, § 38 
Writ as having no effect on after dismissal, § 142 
Original want of jurisdiction, effect of as respects 
right of certiorari to court to which appeal was 
takeii, § 23, p. 166 

Orphans courts, proceedings of as reviewable by cer¬ 
tiorari, § 45 


Ouster of pul)lic officers, certiorari as proper remedy 
for review, § 28 

Overreaching of jurisdiction, ground for review by 
certiorari, § 23, p. 163 

Pai'Ol evidence, contradiction of petitioii by, § 88, p. 
228 

Parole, revocation of by parole board ns ministerial 
act not snbjecrt to review, § 18, p. 148 
Partial adj iuli catiori, effect of as respects right to 
certiorari, § 20, p. 154 

Partial affirmance, powcr of court in respeet to, § 177 
Partiality, review on certiorari, evidence dehors rec- 
ord as admissible to show, § 1G3 
Particular court, want of jurisdiction of as review¬ 
able by certiorari, § 23, p. 1G4 
Particular grounds for grant or refusal of writ, §§ 22- 
41, pp. 157-192 

Particular jurisdiction, right to and grounds for writ 
in, § 9, pp. 130-137 
Parties, §§ 58-61, pp. 204-207 
Institution of proceedings, 

Right as confined to, § 47 
Rights in respeet to, § 49 

Names of as reqnired to be set ont in writ, § 104 
Omission of as jiirisdictional defect warranting 
review by certiorari, § 23, p. 165 
Proceedings conducted without regular parties, 
review of by certiorari, § 48 
Review of judgment in certiorari proceeding, 
§ 189 
Parti tion, 

Coiifirmation of commissioner’s report in as sub¬ 
ject to review by certiorari, § 20, p. 155 
Parties defendant on certiorari to revive and cor¬ 
rect proceedings, § 60, n.-85 

Payment, estoppel to maintain proceedings in case of 
voluntary payment of judgment, § 52 
Pendency of, 

Other remedies, certiorari as bfirred by, § 41 
Petition, running of statutory liinitations as sus- 
pended by, § G4 

Pending proceedings, certiorari as not lying in case 
of, § 20, p. 151 

Poiiiteiitiary commission, review of administrative 
acts of, § 18, p. 147, n. 43 

Peimsylvania, right to and grounds for writ in, § 9, p. 
135 

Perpetiiation of writ graiited pending action on devol- 
utive appeal, § 17G, n. 62 
Pensonal proceedings, issuauce of writ in, § 49 
Personal return, ex-official as authorized to make, § 
117 

Persoiis aggrieved, institution of proceedings by, § 50 
Petition, 

Affidavits, receipt of for purpose of contradicting, 
§ 88, p. 228 

Aider by refcrence to record and briefs, § 78 
Amendment, § 83 

Rcmand for on rebearing, § 146 
Application for writ by, necessity, § 68 
Assignments of error in, § 72 

Necessity and sufficiency of, § 89 
Conclusiveness on motion to dismiss writ, § 140, 
p. 274 

Construction of, § 82 
Decision on hearing on, § 88, p. 229 
Demurrer to, appeal fi-om order sustaining, § 
186, p. 331 
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Petition—Continued, 

Dismissal on accoiint of insufficient assignments 
of orror, § 8 S, p. 229 

Dismissal or qiiashal of writ because of insuffi- 
eicncy, § loH, p. 264 
Entitliiig of, § 71 

Evidenc(‘ as i* 0 (|niro(l to be set out in, § 76 
Excoptioiis to as equivalent to motion to clismiss, 
§ 1?>9, p. 271 

Exbil)its as r(Hpiirccl to be annexed to, § 77 
Eiling of, iiocossity, § 81 
Iloaring oii, 8 S, i)p. 227-230 
Notico of, 5^ 80 

Objoctions to and waiver tliereof, § 84 
Parol cvideiioo, rcceipt of for purpose of contra¬ 
dicti tig, 55 8H, p. 228 

Prayer, neccssity and snfRciency, § 79 
Preinatnro dismissal of as harmless error, § 199, 
n. 74 

Priiit('d signature as insufficient, § 80, n. 62 
Kecord as roqnired to be annexed to, § 77 
Return or answin* as requircd to contain state- 
nients in, § 127 

Review of jndgment in certiorari proceedings, 
rocord as incliiding, § 393, p. 33C 
Iloview on c<n*tiorari, 

(^onsidoration of, § loS 
Liinitation to errors set forth in, § 150, p. 289 
Seconfl piitition, right to ille and requisites of, § 
83 

Service witli writ, necessity of, § 107 
Signature, § 80 

SutliiMoncy of allegations in, § 75 
Veritication, § 80 

PetitioM in error as substitute for petition for writ, 
§ 68 

Potitionor, necessity of in proceedings for certiorari, 

§ 08 

Pilot commissioners, certiorari as lying to review acts 
and orders of, § 46 

Pilots, adoption of orders as to as ministerial act not 
su])ject to review, § 38, p. 148 
Place, hearing on writ, § 143 
Plaintiff, dismissal of writ on motion of, § 136 
Plaintiff in proceedings for certiorari, § 59 
Plans and sp(‘cifications, review of refusal to furnish, 
§ 17, p. 143, n. 95 
Pleading, 

Answor. Rf‘tnrn or answcr, post 
Application for writ, ante 

Defe<!t in as jurisdictional error warranting re¬ 
view by certiorari, § 23, p. 164 
Ilemurrer, ante 

Extensiori of time to file, review of order vacat- 
ing order for, § 37, p. 180, n. 37 
Petition, ante 
Retnru or unswer, post 
Review of order striking out, § 20, p. 154 
Review on certiorari, rulings on, § 151, p. 295 
Police commissioners, Jurisdiction, want or excess of 
as grounds for writ, § 23, p. 163 
Poor debtors, proceedings df inferior courts with re- 
spect to as reviewable by certiorari, § 44 
Poor persous, application in forma pauperis, affidavit 
in lien of bond, § 91 

Poverty, inability to furnish security on appeal by 
reason of, right to certiorari as affccted by, § 40 
Prayer, application or petition for writ, § 79 

14 C.J.S.-S9 


Prejudice of judge as ground for writ, § 22, p. 158 
Prejudicial resuit, refusal of writ in case of, § f3 
Preliminary proceedings, absence of as jurisdictional 
error warranting review by certiorari, § 23, p. 164 
Premature, 

Answer, effect of, § 118, n. 58 
Application, 

Qiiashal of writ because of, § 135, p. 266 
Threatened usurpation of jurisdiction, § 23, 

p. 162 

Issuance, quashal of writ because of, § 135, p. 266 
Preparation of writ, applicanfs duty in respect to, 
§ 100 

Prerogative writ, nature as, § 1 

Presentation of grounds, review of judgment in cer¬ 
tiorari proceeding as dependent on, § 188 
Presiimptioli, 

Hearing on application for writ, § 88, p. 228 
Review of judgment in certiorari proceedings, § 
196 

Review on certiorari, § 171 
Prevailing party, 

Costs recoverable by, § 202 
Right to writ 011 application of, § 49 
Prima facie case, application for writ disclosing, is¬ 
suance required, § 88, p. 229 
Primary proceedings, review on certiorari, considera- 
tion of merits, § 152 ® 

Prior adjudication, review by certiorari as barred by, 
§ 35 

Probate courts, 

Jurisdiction, 

Issue writ, § 55 

Want or excess of as ground for writ, § 23, 
p. 163 

Proceedings of as reviewable by certiorari, § 45 
Procedendo, quashal or dismissal of writ, award of, § 
141 

Procedural errors, review on certiorari, § 151, p. 292 
Procedure, 

Costs, taxation of, § 202 
Trial de novo, review on certiorari, § 170 
Proceedings, 

Application for writ, §§ 68-87, pp. 213-227 
Bond or other security, §§ 90-97, pp. 231-236 
Conditions precedent, § 62 

Determination and disposition of cause, §§ 174- 
185, pp. 319-329 

Dismissal or quashing of writ, §§ 134-142, pp. 
261-276 

Hearing on writ, §§ 143-145, pp. 276-280 
Jurisdiction of, §§ 53-57, pp. 201-204 
Laches as defense to application, § 66, pp, 210- 
213 

Parties to, §§ 58-61, pp. 204-207 
Rehearing on writ, § 146 
Return or answer, §§ 114-133, pp. 240-261 
Review of judgment ih certiorari proceedings, §§ 
186-200, pp. 329-342 

Review on certiorari, §§ 147-173, pp. 281-319 
Time for taking, §§ 63-67, pp. 207-213 
Production of books, papers, etc., 

Order in respect to as reviewable by certiorari, 
§ 30 

Remedy by appeal from order compelling as pre- 
cluding certiorari, § 39, p. 186, n. 89 
Prohibition, distinction from, § 4 
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Property rights, 

Existence of as necessary for review by certiora¬ 
ri, § 22, p. 100 

Review of acts affectiiig, § 17, p. 14C 
Proseciition, waiit of as subject to motion to clismiss 
writ at any time, § 139, p. 273 
Proseciition of writ, failure in respect to as ground 
for quaslial of writ, § 135, p. 208 
Prosecutor, 

Inilorsement of name on writ, § 104 
Returii or answer, duty to see that retiirn is 
made, § 116 

Public charity, conversion into suit in equity for pur- 
pose of administering, § 5 

Public concern, grant of writ to review matters of, 
§ 22, p. 157 

Public contracts, cancellation of as ministerial act not 
subject to review, § 18, p. 148 
Public detrimont, 

Laches in rnaking applicatioii resulting in as pre- 
cluding certiorari, § 66, p. 212 
Refusal of writ operating to, § 13 
Public lands, refusal of land officers to lease as min¬ 
isterial act not subject to review, § IS, p. 148 
Public officers, return or answer by, § 117 
.Public policy, 

Dismissal of writ in interest of, § 135, p. 263 
Review on certiorari, consideration of questions 
* of though not raised in lower court, § 149 
Public questiou, cost of proceeding when involved, § 
202 

Public records, contracting for indexing of as minis¬ 
terial act not subject to review, § 18, p. 148 
Public Service commissioners, 

Certiorari as lying to review acts and orders of, 
§ 46 

Review of decisions of, § 17, p. 144 
Publication of state reports, advertising for and con- 
sidering proposals as ministerial acts not sub¬ 
ject to review, § 18, p. 148 

Puerto Rico, right to and grounds for writ in, § 9, 
p. 136 

Purpose of writ, § 2 

Qualifications, sureties on bond on application for 
writ, § 94 

Quashiiig jiulginent, failure to move for as precludiiig 
certiorari, § 38 

QuavShing of writ, §§ 134-142, pp, 201-276 
Aclditional costs as recovcrable, § 202 
Appeal frorn order as lying, § 186, p. 331 
Costs of motion, § 203 

Defects in aiiplicatioii as ground for, § 135, p. 262 
Effect of dismissal, § 142 
Grounds, § 135, pp. 262-269 

Imperative requirement as to in absence of 
ground for, § 174 
Loss of right, § 137 
Motion, § 139, pp. 270-273 

Bili of oxceptions as required to set forth, 
review of jndgment in certiorari proceed.- 
ings, § 193, p. 336, n. 15 
Costs on, § 203 

Ileariiig and determination of, § 140, pp,.273- 
276 

Review of judgment in certiorari pi’oceeding 
as depemlmit on, § 188 
Njinc pro tunc order on motion, § 140, p. 275 
Order on motion for, § 140, p. 275 
Persons entitled to dismi.ss, § 136 


Quashiiig of writ—Continned, 

resumptions in respect to, review of judgment 
in certiorari proceediiigs, § 196 
Procedendo, award of writ in case of, § 141 . 
Reliearing, § 146 
Stipiilatioii of parties, § 138 
Waiver of right, § 136 
Quasi-jiidieial bodies, 

Evidence, acting in spite of as exeooding juris- 
dictioii warrantiiig issuance of writ, § 23, 
p. 164 

Jurisdictioii, want or excess of as ground for 
writ, § 23, p. 163 
Qiiasi-jndicial proceediiigs, 

Nature of, § 2 
Review of, § 17, p. 142 

Quasi-legislative acts, review of, § 18, p. 149 
Qui tam actioiis, evidence given in as not reiiuired to 
to be returned, § 126 

Quo warrauto, adequate remedy by precludiiig certi¬ 
orari, § 37, p. 181 

Quorum, return as required to be made by quorum 
of court, § 117 

Railroad commission, certiorari as lying to review 
acts and orders of, § 46 

Railroads, review of decision in respect to public 
convcnieiice and iiecessity requiring construction 
of, § 17, p. 144 

Real estate broker, revoeatioii of license of as sub¬ 
ject to review by certiorari, § 18, p. 119, n. 96 
Real estate brokers' boards, certiorari as lying to re¬ 
view acts and orders of, § 46 
Recall of writ liaviiig servod purpose, § 135, p. 260 
Recall petition, certifyiiig sufficieucy of as ministerial 
act not subject to review, § 18, p. 148 
Receivers, 

Appointment of in foreclosure as reviewable by. 

certiorari, § 24, p. 170, n. 39 
Order appointing ou ex parte aiiplicatioii as re¬ 
viewable by certiorari, § 23, p. 166 
Recitals, bond on ajiplicatioii for writ, § 93 
liecognizance. Bond or other security, ante 
Kecoii veri tion al demaiid, review on certiorari, consid¬ 
era tion of meri Is, § 152, n. 45 
Record, 

Application or petition for writ as required to 
set out, § 77 

Certiorari as lying to compel furnisliiug of, § 9. 

p. 136, n. 47 
Deflned, § 124 
ITearing on, § 143 

Matters not apiieariiig from, certiorari as lying 
in case of, § 34 

Return or answiu- as required to include, §§ 123- 
129, pp. 251-257 

Review of judgmonL in certiorari j)rocoedings, re¬ 
view liniihMl by, § 193, p. 335 
Review ou certiorari, 

Conciiisiveness and efloet oC, §§ 165-169, pp. 
306-308 

Coiiliiiemeut to, §§ .157-164, pj). 298-306 
Contradiction or «controlling by statements in 
return, § 167 
Prcsuinptions as lo, § 171 
Supplemeiitiiig by evidence, review on certiorari, 
§ 165 

Recordari, use of term, § 1 

Rccorders’ coiirts, proceediiigs of as reviewable by cer¬ 
tiorari, § 44 
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Recordins otlicors, clircction of writ to, § 105 
lleforoe, reiiiody us availuble to review appoiiitment, 
§ 23, p. 105 
Refereiice, 

Ai>plk*al.iort for writ, § 8S, p. 227 
ll(‘vio\v on rorHorari, ascertaiimieiit of truth of 
faets stntod in rotiirn, § 1G9 
Referendum, resolntioiis calliiig for as subjoct to re- 
viow, § 18, p. 150, n. 3 

Refusnl of ai)p(‘al as grouiul for certiorari, § 29 
Rej?ist(*re(l mail, notiee of saiiction of vvric and of 
heariiis l)y, suHicicncy, § 144, n. 8 
Rej^islratioii eoinmission, right to certiorari on ap¬ 
plicatiori by, § 49, n. 90 
Regularity of prooeodings, 

Prosumption as to, review of judgment in cer¬ 
tiorari proceediiigs, § 196 
Review on certiorari, limitation to matters of, § 
151, pp. 291-295 
Relienriiig, 

Application for as coiidition precedent to applica- 
tion for writ, § G2 

Failure to apply for as barring writ, § 38 
Peiidoncry of as affecting right to writ, § 20, p. 
151, n. 31 

Petition for writ, aprdication of, § SS, p. 230* 
Quasliing or disrni.ssal of writ, § 14G 
Statutory limitations as running from time of 
r(‘fusal of, § G4 
Writ, ^ 140 

Roinstateinent of otlicers, certiorari as available for 
review of action, § 28 

Relator, no(*essi(y of in proceodiiig for certiorari, § 58 
Remand, 

Cause, olTect of as respoets laglit to writ, § 20, 
p. 155 

Rovimv on <*(n’t,iorari, power in respeet to, § 181 
Scope of Iiearing aftor, review on certiorari, § 
181, n. 94 

Remedial writ, nature as, § 1 
Remedies, 

Existence and tideqiiacy of otlier remedies as af¬ 
fecting right to writ, § 37, pp. 17S-1S4 
Ijoss of other remedies as authorizing certiorari, 
§ 40 

Peiuhau^y of other remedy as bar to certiorari, 
§ 41 

Quashiiig of writ, motion as proper remedy, § 139, 
'P. 270 

Resort to other remedy as bar to certiorari, § 41 
Ketnrn or ariswcr, refusal to make, § 132 
Review on certiorari, consideration of form of 
whon not raised or ruled on below, § 149 
Remittitur, 

Aflirinance of judgment on condition of as final 
adjndication subject to review by certiorari, 
§ 20, p. 150 

Directiori of as reviewable by certiorari, § 30 
Review on certiorari, nunc pro tunc order for, § 
181, n. 10 

Removal from olli ce, 

Laches as preclnding right to certiorari, § 66, p. 
211, n. 44 

Review of by certiorari, § 28 
Removal of buildings, issuance of wu-it to review 
resolution respecting, § 20, p. 153, ii. 48 
Reiiewal of suits, certiorari as action within purview 
of statute relating to, § 2 


Renewal petition, inspection of former record to* 
verify statement, § 88, p. 228 
Rescission, application for writ, lack of disregarded, 
§ 70 

Reservation of grounds of review, review of judg¬ 
ment in certiorari proceeding as dependent on, 
§ 188 

Resistance to application for writ, ground for, § 87 
Res judicata, 

Dismissal of writ, § 183 
Reversal on theory of, § 176 
Resort to other remedies, certiorari as barred by, § 
41 

Respondents, 

Costs as taxable against real respondents in in- 
terest, § 202 

Direction of writ to, § 105 
Dismissal of writ on motion of, § 136 
Favorable finding for requiring dismissal or af- 
firmance, § 175 

Necessity of in proceeding for certiorari, § 58 
Review on certiorari, necessity of petitioning for 
relief and assigning error, § 150, p. 290 
Tribunal as real party respondent to writ, § 60, 
n. 84 

Restitution, review on certiorari, power of court to 
order, § 182 

Restraining order, remedy by appeal as precluding 
certiorari, § 39, p. 186, n. 89 
Retention of judgment, issuance of writ as affected 
by, § 20, p. 154 

Retroactive effect, statutory regulation, § 7 
Retrospective action, writ as supersedeas, § 110 
Return, review on certiorari, 

Contradiction by aflidavit, § 165 
Jurisdiction of inferior tribunal as conclusively 
shown by, § 166 

Record as not subject to contradiction or control 
by statements in, § 167 

Reference to ascertain truth of facts stated in, 
§ 169 

Traverse of under authority of statute, § 168 
Return or answer, §§ 114-133, pp. 249-261 

Absence of as ground for dismissal of writ, § 135, 
p. 267 

Amended or further return, § 131, pp. 258-261 
Grounds for, § 131, p. 259 
Amendment, appeal from order denying motion to 
require, § 186, p. 331 
Annexation to writ, § 119 
Application for writ, § 86 

Statements contained in as required to be In- 
cluded, § 127 

Assignment of errors, contradicting by, § 89 
Bilis of exception as required to be included, § 
128 

Bystanders’ afiidavits as improper method of 
showing evidence, § 126 
Compelling, 

Making of, § 116 
Return, §132 

Conclusiveness of statements in, review of judg¬ 
ment in certiorari proceedings, § 193, p. 336 
Gontempt for refusal to furnish, § 132 
Contents of, § 121, pp. 252-254 
Contradiction of, amendment permitting, § 131, 
p. 259 

Copy of record included in, sufficiency, § 129 
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PrQperty rights, 

Existence of as necessary for review by certiora¬ 
ri, § 22, p. 160 

Review of acts aftectiiig, § 17, p. 146 
Prosecution, want of as siibject to motioii to dismiss 
writ at any time, § 139, p. 273 
Prosecution of writ, failure in respect to as ground 
for qiiashal of writ, § 135, p. 268 
Prosecutor, 

Indorsemont of iiame on writ, § 104 
Retiirn or aiiswer, duty to see that return is 
made, § 116 

Public charity, conversion into suit in equity for pur- 
pose of administering, § 5 

Public concern, grant of writ to review matters of, 
§ 22, p. 157 

Public contracts, cancellatioii of as ministerial act not 
siibject to review, § 18, p. 148 
Public detriment, 

Laches in making application resuiting in as pre- 
cluding certiorari, § 66, p. 212 
Refusal of writ operating to, § 13 
Public lands, refusal of land officers to lease as min¬ 
isterial act not subject to review, § 18, p. 148 
Public officers, return or answer by, § 117 
. Public policy, 

Dismissal of writ in interest of, § 135, p. 263 
Review on certiorari, consideration of questions 
of though not raised in lower court, § 149 
Public question, cost of proceeding when involved, § 
202 

Public records, contracting for indexing of as minis¬ 
terial act not subject to review, § 18, p. 148 
Public Service commissioners. 

Certiorari as lying to review acts and orders of, 
§ 46 

Review of decisions of, § 17, p. 144 
Publication of state reports, advertisiiig for and con- 
sidering proposals as ministerial acts not sub¬ 
ject to review, § 18, p. 148 

Puerto Rico, right to and grounds for writ in, § 9, 
p. 136 

Purpose of writ, § 2 

Qualifications, sureties on bond on application for 
writ, § 94 

Quasliiiig judgment, failure to move for as precluding 
certiorari, § 38 

Quashing of writ, §§ 134-142, pp. 261-276 
Additional costs as recoverable, § 202 
Appeal from order as lying, § 186, p. 331 
Costs of motion, § 203 

Defects in application as ground for, § 135, p. 262 
Effect of dismissal, § 142 
Grounds, § 135, pp. 262-269 
Imperative rcquirement as to in absence of 
ground for, § 174 
Loss of right, § 137 
Motion, § 139, pp. 270-273 

Bili of exceptioiis as required to set forth, 
review of judgment in certiorari proceed- 
iiigs, § 193, p. 336, n. 15 
Costs on, § 203 

Ilearing and determination of, § 140, pp. 273- 
270 

Review of judgment in certiorari proceeding 
as doi)oud(int on, § 188 
Npnc pro tunc order on motion, ^ 140, p. 275 
Order on motion for, § 140, p. 275 
Persons eiititled to dismiss, § 136 


Qnashing of writ—Oontinned, 

Presiimptions in respcct to, review of judgment 
in certiorari proceedings, § 196 
Procedendo, award of writ in case of, § 141 . 
Rehearing, § 146 
Stipulat Ion of parties, § 13S 
Waivev of right, § 136 
Quasi-jiidicial bodies, 

Evidence, acting in spite of as exceodiug juris- 
cliction warranting issuarice of writ, § 23, 
p. 164 

Jiirisdiction, want or cxcess of as ground for 
writ, § 23, p. 163 
Quasi-judicial proceedings, 

Nature of, § 2 
Review of, § 17, p. 142 

Quasi-legislative acts, review of, § 18, p. 149 
Qui tam actions, evidence given in as not rc<iuired to 
to be returiied, § 126 

Quo warranto, adecpiate remedy by precluding certi¬ 
orari, § 37, p. 181 

Quorum, return as required to be made by quorum 
of court, § 117 

Railroad commission, certiorari as lying to review 
acts and orders of, § 46 

Railroads, review of decision in respect to pnblic 
convenicnce and neccssity requiring coiistruction 
of, § 17, p. 144 

Real estate broker, revocation of license of as sub¬ 
ject to review by certiorari, § IS, p. 119, n. 96 
Real estate brokers’ boards, certiorari as lying to re¬ 
view acts and orders of, § 46 
Recall of writ liaviiig served pui-poso, ^ 135, p. 269 
Recall petition, certifying sufficioncy of as ministerial 
act not subject to review, § 18, p. 148 
Reccivers, 

Appoiiitmont of in foreclosiirc as reviewable by 
certiorari, § 24, p. 170, n. 39 
Order uppoiiiting on ex parte application as re- 
viewablo by certiorari, § 23, p. 166 
Recitals, bond on application for writ, § 93 
Rocognizanco. Bond or otbcr security, ante 
ReconveiiUonal dejiinnd, rf*view on certiorari, coiisid- 
eratioji of merits, § 152, n. 45 
Record, 

Application or i)oUtion for writ as re<inired to 
set out, § 77 

Certiorari as lying to compol furuisbiiig of, § 9. 

p. 136, n. 47 
Deliiied, § 124 
Ilearing on, § 113 

Matters not ap]iearing from, certiorari as lying 
in case of, § 34 

lictuni or answ(‘r as required to include, §§ 123- 
129, pp. 254-257 

Review of judgm«‘nl in nullorari proceedings, re¬ 
view liniil(‘d by, § 193, p. 335 
Review on certiorari, 

Conchisivenoss and effect of, §§ 165-169, r>p. 
3(h;-30S 

Ooiilinenamt to, §§ .157-164, jq). 208-306 
Contradictioii or controlling by statements in 
rotnni, ^ 167 
Presiimptions as to, § 171 
Supplementing ])y evidence, review on certiorari, 
§ 1(^5 

Recordari, use of torm, § 1 

Recorders’ couits, proceedings of as reviewable by cer¬ 
tiorari, § 44 
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Recordin?; ofliceis, diroction of writ to, § 105 
Ecferoo, reiiKMly us avaihible to review appoiiitmeat, 
§ 23, p. K>r> 

Reforciico, 

Application for writ, § SS, p. 227 
U(‘vi(‘\v ori ('('!•( iorai-i, asoertaininoiit of truth of 
facis slat('(l in roruiii, § 100 
Kofci*(Midnin. resolntions c.-allinj;; for as snbjoct to ro- 
vicw, § 18, T). 150, n. 3 

Kcrusal of app('al as ^?round for certiorari, § 20 
Ucji:isf(‘r*<‘(l niail, iiotico of sanction of wric and of 
b<*arini? b.v, sniliciency, § 144, n. 8 
KciAMsl ral ion ('Oininission, riglit lo certiorari on ap¬ 
plicatiori by, 40, 11 . 00 
Ucj;nlarify of proceialiiif^s, 

rrcsnniplion as to, review of jiidgmoiit in cer¬ 
tiorari proc(X‘diiig.s, § 100 
Review on cerliorari, liniitation to iiuittors of, § 
151, pp. 201-205 
Kebearing, 

Application for as condition procedent to applica- 
tion for writ, § 02 

Failni’<» to apply for as barring writ, § 38 
rcndcnicy of as affecting right to writ, § 20, p. 
151, n. 31 

Petition for writ, ajiplicnlion of, ^ 88, p. 230 
Qnasbiiig or disinissal of writ, § 140 
Statiitory limitat imus as rnnning from tinio of 
r(‘fnsal of, § (M 
Writ, ^ 140 

Reinslatcincnt oHicm*s, emdiorari as avaiiable for 
i*(‘vit‘W of aci ion, § 28 

Relator, nc<'(*ssity of in proceeding for certiorari, § 58 
Reni and. 

<Jans(*, elTect of as rcsjHM-ts riglit to writ, § 20, 
]). 155 

Review on <-ertiorari, jiower in respeiJt to, § ISl 
8cop(‘ of Jiearing after, rovi(‘w on certiorari, § 
ISl, n. 01 

Reniedial writ. nature as, § 1 
Umnedies, 

Exislen<’e and H<Iefjuacy of otln^r roniedi(*s as af- 
feeting right. to writ, § 37, p[i. 178-1S4 
Loss <»f other remedies as antboriziiig certiorari, 
§ 40 

iVndeney of othcr rernody as bar to certiorari, 
§ 41 

Quashing of writ, inotion as propor reinedy, § 330, 
I). 270 

Resort to oth<?r reratidy as bar to certiorari, § 41 
R(?tnrn or answor, n^fusal to inake, § 132 
Review on certiorari, consideralion of form of 
wlien not raised or ruled on IkjIow, § 140 
Remittitur, 

Allinnanee jurlgmmit on condition of as final 
udju(li<‘ation subject to review by certiorari, 
§ 20, p. 350 

DinHllon of as rfwdewable by certiorari, § 30 
Review fm certiorari, nunc pro tunc order for, § 
183, n. 10 

Removal froin ollice, 

Ijtiehes as precluding right to certiorari, § 60, p. 
211, m 14 

Review of by <’(U’tiorari, § 28 
Removal of buiUUngs, isstiance of wu*it to review 
rosolutiou respe<‘tlng, § 20, p. 153, n. 48 
Renewal of suits, c<*rtiorari as actioa witbin purview 
of statute relatiug to, § 2 


Renewal petition, iiispection of former rcoord to- 
verify statement, § 88, p. 228 
Rescission, application for writ, lack of disrogarded, 
§ 70 

Reservation of groimds of review, review of jiidg- 
ment in certiorari proceeding as dependent on, 
§ 188 

Resi.stance to application for writ, ground for, § 87 
Res judicata, 

Disinissal of writ, § 183 
Reversal on tlioory of, § 176 
Resort to other remedies, certiorari as barred by, § 
41 

Respondents, 

Costs as tnxable against real respondents in in- 
terest, § 202 

Direction of writ to, § 105 
Disinissal of writ on motion of, § 136 
Pavorablc finding for requiring disinissal or af- 
firmance, § 175 

Necessity of in proceeding for certiorari, § 58 
Review on certiorari, necessity of petitioning for 
relief and assigiiing error, § 350, p. 200 
Tribunal as real party respondent to writ, § 60, 
n. 84 

Restitntion, review on certiorari, povver of coiirt to 
order, § 182 

Restraining order, rernody by appeal as precludiug 
certiorari, § 39, p. 186, n. 80 
Relontion of jndgrnent, issuance of writ as affected 
by, § 20, p. 154 

Retroactive elTect, statutory regulatioii, § 7 
Uetrospective action, writ as supersedeas, § 110 
Return, review on certiorari, 

Contrndiction by allidavit, § 365 
Jurisdiction of inferior tribunal as conclusively 
shown by, § 166 

Record as not subject to coiitradiction or control 
by statements in, § 167 

Reference to ascertain truth of facts stated in, 
§ 100 

Traverse of under authority of statute, § 108 
Return or answor, §§ 114-133, jip. 249-261 

Abseuce of as ground for disinissal of writ, § 135, 
p. 267 

Amendod or further return, § 331, pp. 25S-261 
Grounds for, § 331, p. 250 
Ainendinmit, appeal froin order denying motion to 
require, § 18(), p. 331 
Annexation to writ, § 119 
Application for writ, § 86 

Statements contained in as required to be in- 
cluded, § 127 

Assignment of errors, contradicting by, § 89 
Bilis of exception as required to be included, § 
32S 

Bystanders’ aflidavits as improper method of 
showing evidence, § 12G 
Coinpelling, 

Malving of, § 116 
Return, § 132 

Coiiclusivcncss of statements in, review of judg- 
ment in certiorari proceedings, § 193, p, 336 
Oontempt for refusal to furnish, § 132 
(■ontents of, § 121, pp. 252-254 
Coiitradiction of, amoridment permitting, § 331, 
p. 259 

Copy of record included iii, sufliciency, § 129 
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Retura or answer—Continiied, 

Defects, 

Correctioii oi* waivcr of, § 130 
Petitioii ciirecl by as grouiid of dismissal of 
writ, § 137 

Bemnrrer to, qnashing of writ for insufliciency 
of petitioii by, § 130, p. 271 
Dismissal for abseiiee or insiifflciency of, § 135, 
p. 2C7 

Distinctions as to, § 114 

Evidence as required to be included in, § 120 
Excepti ons, 

Objection by, § 130 
To be coiitained in, § 121, p. 253 
False returns, remcdy for making of, § 133 
Fees, refusal to make until payment of, § 132 
Filing of, § 119 

History of proceedings, certification of, § 124 
Immaterial matters, further returns to eliminate, 
§ 131, p. 2G0 

Insufliciency of as ground for dismissal of writ, 
§ 135, p. 267 

Irrevelant matter, effect of incliision, § 121, p. 
253 

Jurisdiction, evidence sliowing to be included 
within, § 126 

Jurisdictional facts, sbowing as to, § 125 
Making of, pei‘son entitled, § 117 
Misdirection of writ as waived by, § 105 
Motion, 

Amended or further return as proper niethod, 
§ 131, p. 200 

Dismiss writ as required to be made before 
or after, § 139, p, 272 
Nature of, § 114 
Necessity of, § 115 

New matter, certification of, § 121, p. 254 
Obedience to writ, statement in respect to, § 122 
Objecti ons to, § 130 

Original record included in, necessity of furnish- 
ing, § 129 

Preparation of, persons required to, § 117 
Presuinptions as to completeness, review on cer¬ 
tiorari, § 171 

Record as required to be included in, §§ 123-129, 
pp. 254-257 

Copy as siifricient, § 129 

Refusal to niake and remedies therefor, § 132 
Review on certiorari, 

Conclusiveness and effect of, §§ 1C5-1G9, pp. 
306-308 

Consideration of, § 158 
Seal, § 120 
Signature to, § 120 

Statements respecting contents, § :122 
Striking out immaterial matters or matters 
dehors record, § 121, p. 253 
Summary convictioii, evidence warranting to be 
included in, § 126 
Time for, § 118 

T^-anscript of record, inclusion of, § 123 
Travorse of truth of, statutory provisions relat- 
ing to, § 130 
Verification, § 120 
\Vaiv(‘r of, § 115 

I)f‘fects and crrors in, § 130 
Petitioii by filing of, § 84 

Return terni, motion to dismiss writ as required to 
be made before, § 139, p. 272 


Keveiuie stamps, writ, requireinents as to, § 104 
Reversal, 

Jiidgincnt of, i? 176 

Review of .iuclgnieiit in certiorari proceeding, § 
200 

Review, 

Certiorari as writ of, § 1, n. 3 
Discrotion in respo(?t to issnaiice or donial of 
writ, § 11 

Executive acts as sul/jcct to, § 18, pp. 140-149 
Heariiig on writ prior to, § 143 
Ix}gislative acts f.s subject to, § IS, p. 140 
Miiiisterial acts as snbject to, § 18, pp. 146-140 
Review of juclgment in c-ertiorari proceeding, post 
Review on certiorari, post 

Review of judgnumt in certiorari proceeding, §§ ISG- 
200, pp. 321>-342 
Affirmance, § 200 

Amount iii controversy as affecting right of, § 186, 
p. 332 

Application for writ, conclusiveness of statements 
in, § 193, p. 337 

Assignment of crrors, § 103, p. 334 
Bili of excoptions, record as re(iiiirod to contain, 
§ 193, p. 335 

Determinatioii and disposition of canso, § 200 
Discretion of lower court, intcrfiM*ence witli, § 
197 

Discretionary action, § 180, p. 330 
Dismissal of writ erronoously awardod, § 2f)0 
Evidence, record as i'eqnired to contain state¬ 
ment of, § 103, p. 336 
Fact questi ons, § 108 

Fiiial determinatioii as iirerequisito, § 180, p. 330 

Pinal jndgment, power to roiidor, § 200 

Formal errors, d is regar d of, § IJiO 

Harmless error, § 109 

Joinder of cases, § 180, p. 330 

Merits, consideration of, § 1{)4 

Mode of, § 1S7 

Moot qneslions, dismissal in case of, § 2(K), n. 92 
New judgm(*iit, power to rciider, § 200 
Notice, § 101 
Parties, § 180 

Petitioii for writ as part of record, § 103, p. 336 
I^reseiitation and roservation in lower court of 
gronneis of review as essoiitial, § 188 
Presumiitions, § 106 
Quashing or dismissing, 

Appeal, § 200 

Writ, motion for as essential, § 18S 
Record as limiting review, § 103, p. 335 
Remand of cause, § 200 
Return, 

Conclusiveness of statements in, § 103, p. 336 
Necessity and requisitos of, § 193, p. 335 
Reversal, § 200 
Review on certiorari, post 
Right of review in general, § 180, p. 320 
Sco|)e and exteiit of review, § 194 
Supersedeas, § 192 

Transfer of cause, requisitos iind proceedings for, 
§§ 190, 101 

Trivial crrors, disregard of, § 100 
Waiver of errors, § 195 
Review on certiorari, §§ 147-173, pp. 281-319 

Ahuse of power, determinatioii of controverted 
facts in respect to, § 172, p. 312, ii. 91 
Admissions, consideration of, § 158 
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Beviow 011 c'ortiorari—Contimiod, 

Allidavit, coiisidcM-atioii of, ir>T, p. 200, n. 71 
AiHriuancc? of § 175 

AinoiidiMl ndiini, iinpoadimont or qnalilication of 
ndurii by, ^ 105 

Appoaran<‘<\ (dloct of as resjiocts jurisdictional 
((iK^stioiis, 151, j). 202 

Ai)p('llal(‘ ('ourt na.-ord, considoration of, § 157, 

p. m) 

Aiiplioallon for wrif, 

<’onlli( l with rotnrn, § 1G5 
Koviow liniilod to crrors sot forth in, § 150, 
p. 2S0 

Arj;uinonl, orrors not assipiod or iirged in, § 150, 
1). 2S8 

Assij^mnonl. of orrors, neccssity of, § 150, p. 2SS 
P»allo( inarks, ro^oilarity of, § 151, p. 203, n, 23 
Bili of i)arti(‘ulars, iiiquiry into for facts, § 157, 
p. ;iOl, II. 70 
Briefs, 

Consid(‘ration in dolormining conflict of deci- 
sions, § 157, 1). 301 

Krrors iiol. assij;n<*d or iir^^ed in, § 150, p. 28S 
Bunion of ])ro<d‘, ^ 170 

Kiilin^^s on, § 151, p. 205 

Certirn^ato of clcrk, rocord as not siibjoct to con¬ 
trai lici ion l>y, § 105 
Colla((‘ral inattcrs, § 147, p. 282 
Concinsions, 

Fads, iiapiiry in rospoct to, § 172, p. 314 
Law, slatcnnait of bcforo dismi.ssal on mcrits, 
^ ISO 

Bcliirn. Iiindiiiff cffcct of, § 105 
Conclnsivcncss, fmdinj;.s on fact qiKjstioiis, § 172, 
]). 312 

Conclnsivcncss and cffcct of reinrn or record, §§ 
105-100. j)i). 3(md?()S 

Concurrent lindin.i;s, con<-Iusivcnoss, § 172, p. 313, 
n. 03 

Coidincnicnf to, 

Juri-^-alictional questions, § 151, p. 202 
Kccord, 157-104, pp. 208-300 
Condiet (»f dccisions, 

Fa<*t liiniin^s as conclnsivc, ^ 172, p. 314 
Kccord as IiInit^n^; rcvicw, § 157, p. 300 
Consi it ntional provisions lindiins inqniry, § 172, 
]). 315 

Constitntionality of statuto, § 150 
Contcinpt, rij^ht to j)iinisli for, fi 153, n. 54 
Corruption, cvidcncc dcliors rccord as admis- 
siblc to sbow, § HJ3 

Counsid fci*s, inqniry in nssjicct to ainoimt, § 172, 
p. 312, II. 01^ 

Crcdiiiility of witncs.scs, inqniry into, § 172, p. 
310 

r>(if(uiscs, evid(?nf*c* considorod to show, § 100 
Dcniurnu* tf» atlidavit in contciiq>t procccdiugs, 
conNi<Icration of, § 151, p. 205, ii. 42 
Depositions, consideration of, § 157, p. 200, n. 
72; p. :{0() 

Betcnniiiation and ilisposition of causc, §§ 174- 
1S5, pp. 310-32D 

BisciHdion, rcvicw of cvidence, § 172, p. 317 
Discrctionary acts, § 153 
I)o(*lc(*t as rccord, fi 157, p. 200, n. 07 
Errors not assi^ned or urgwl in arguinont of 
bricf, § 150, p. 288 
Evidinicc, 

Siiowing nature of actioii by, § 100 


Review on certiorari—Continiied, 

Evideiice—Continued, 

Weight and siifticiency as subject to review, 
§ 172, p. 315 

Excgss of jurisdiction, § 151, p. 202 
Extortioii, evideiice deliors record as adinis.sible 
to Show, § 163 

Extraneous evidence, consideration of for iin, 
pcaching or snpporting record, § 157, p. 209 
Pact questions, § 172, pp. 311-319 
Pinal jiidgment, power to ren dor, § 170 
Piiidings of fact, 

Kight of review of, § 172, p. 311 
Statement of heforo dismissal on merits, § 
180 

Formal irregularities, remaiid of canse on re- 
vcrsal for, § 181 

Prand, cvidence dohors record as adinissible to 
Show, § 163 

Harmlcss error, disrcgard of, § 173 
Impeachmhnt or qualification of rcfcnrn, § 105 
Tnterest of potitioiier, presuinption as to, § 171 
Intorlineation of exccptioiis takon, evidence as 
admissible to show, § 103, n. 15 
Jiidgment, 

Amondment of, ^ 184 

Coinpliance witli hy inferior tribunal, § 185 
Conelusiveness of, § 183 
Effect of, § 183 
Jurisdiction, 

Evidence as roviowablo to detonnine, § 172, 
p. 318 

Limitntion to niatters of, § 151, pp. 201-205 
Presuinptious as to, § 171 
Reviewing court, consideration of luatters 
not of record to [irotect, § 102 
Jnrisdictionfd facts, consideration of rnattors de- 
hors record to show, § 102 
Jury trial, right of, § 170, n. 03 
Law issues, § 151, p. 203 
Lnw of cas(‘, de(*ision of conrt as, § 183 
Mandate, coinpliance with, § 185 
Matters, 

Iinproperly roturned, disrt*gard of, § 104 
Kot rt^gidarly appearing of record, considera- 
tiou of, § 150 

Aferits of canse a.s snhjcct to consideration, § I 52 
Minor irri^gnlarities, remand of canse 011 reversal 
for, § 181 

Misapplication of law, § 151, p. 204 
Mistake of fact, power to review and eorrect, § 
172, p. 313 
Mode of trial, § 170 

Modification of jiidgment, power of court, § 17,^ 
IMotiou, consideration of matters which should 
have been urged by, § 148 
Motives of inferior tribunal, inqniry into, § 1,51 
p. 293, n. 20 

Muuicipal boards or ofTicers, validity of existence 
of, § 154 

Nature of action, evidenc.-e cousidercd to show, § 
100 

New jiKlgrnent, power to render, § 170 
New trial, 

Consideration of matters that should have 
heen urged hy inotioii for, § 148 
Koinand for, §§ 170, 181 

Objcctions not raised in original proceediiig, § 14 C) 
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Review on certiorari—Coiitinued, 

Opinion, 

Intermediate appellate conrt, consideration 
of, § 157, p. :^()0 

Lowor 0011 rt, consideration of when not prop- 
er part of returii, | 164 
Ordinanoes, validit 5 ^ of, § 156, n. 59 
Original proccediiig, consideration of questioiis or 
objections not raised in, § 149 
Papers used on application for writ, considera¬ 
tion of, § 158 

Partial allirmance of judgment, § 177 
Parti ali ty, evidcnce dehors record as admissible 
to Show, § 163 
Petition, 

Consideration of, § 158 
Review limited to errors set forth in, § 150, 
p. 289 

Pleadings, rulings on, § 151, p. 295 
Presinnptions, § 171 

Primary proceedings, consideration of merits, § 
152 

Principies on which inferior tribunal acted, con¬ 
sideration of matter dehors record to Show, 
§ 161 

Procedural errors, § 151, p. 292 
Propositions of law, necessity of submittiiig, § 
170, n. 63 

Public boards, validity of existence of, § 154 
Quashing opinion of ajipellate court because of 
contlict, § 152 

Questions not raised in original proceeding, § 149 
Reconventional dernand, consideration of merits, 
§ 152, n. 45 
Becord, 

Conclusiveiiess and effect of, §§ 165-160, pp. 
306-308 

Confinement to, §§ 157-164, pp. 298-300 
Contradiction or controlling by statements In 
return, § 107 

Matters not regularly appearing of, consid¬ 
eration, § 159 
Presumptioiis as to, § 171 
Reference, ascertainment of truth of facts stated 
in return by, § 169 

Regularity of proceeding, limitation to inattcrs 
of, § 151, pp. 291-295 
Remand of cause, § 181 

Remittitur, nunc pro tunc order for, § 181, n. 10 
Res judicata, disinissal of writ, § 183 
Respondent, petition for relief and assigninent 
of error as nocessary for raisiiig question, § 
150, p. 290 

Restitution, power of court to order, § 182 
Return, 

Conchisivenoss and effcct of, §§ 165-169, pp. 
300-308 

Consideration of, § 158 
Contradiction by affidavit, § 165 
Bisregard of matters improperly retiirned, § 
164 

Jurisdiction of inferior tribunal as conciu- 
sively sliown by, § 166 

Opinion of lower conrt not subject to con¬ 
sideration when not proper part of, § 164 
Presurnptions as to, § 171 
Record as not siibjcct to be contradicted or 
controlled by, § 167 


Review on certiorari—Coiitinued, 

Return—Coiitinued, 

Reference to ascertain truth of facts stated 
in, § 169 

Traverse of nuder authority of statute, § 108 
Reversal of judgment, § 176 
'Review, ante 

Review of judgment in certiorari proceedings, aute 
Rnlings on evideiice, § 151, p. 295 
Scope and exteiit, 147, pp. 281-286 
llearing after remand, § 181, n. 94 
Siiinll claims court, consideration of irregularities 
or errors of, § 152, n. 49 

Statuto?*y provisioiis, review limited by, § 172 , 
p. 315 

Stipulati Olis of connsel, consideration of, § 157, 
p. 299, n. 66 

Snpplemeiital return, consideration of, § 164, n 
24 

Title to land, cpiestions relating to, § 155 
Transcript attached to petition for writ, consid¬ 
eration of, § 158 
Trial de novo, § 170 

Errors reviowable, § 150, p. 290 
Judgment that may be rendered, § 179 
Varianee, remand of cause for purjiose of obviat- 
ing, § 181, n. 98 

Verdict of jury, conclusiveness of, § 172, p. 313, 
n. 92 

Want of jurisdiction, consideration of mattei-s 
not appearing of record to Show, § 162 
Revisory writ, nature as, § 1 
Revocation, allowance of writ, § 102 
Rhode Islaiid, right to and grounds for writ in, § 9, 
p. 130 

Road and Street coinniissioners, certiorari as lying to 
review acts and orders of, § 46 
Rules of court, consideration of in determining wliotli* 
er writ will lie, § 6 

Rules of practicc, application for writ as required to 
conform to, § 70 
Rulings, 

Certiorari as not lying to revise or correct, § 20, 
p. 153 

Review 011 certiorari, rulings in respeet to, § 151, 
p. 295 

Ruiining of statute of lirnitations, determination of, § 
G4 

Salarios, county officers, review of actions relating to, 
§ 17, p. 144 

School books, logislativo action in respeet to adoptioii 
or change of not subject to review, § 18, p. 150 
School districts, 

Detachment of territory from, voters as ontitled 
to institute proceeding in case of, § 52, n. 17 
Eliminating territory from as ministcrial act not 
subject to review, § 18, p. 148 
liGgislative acts in respeet to formation of as not 
subject to review, § 18, p. 150 
Rovi{nv of, 

Di Vision of fiinds between, § 17, p. 144 
Organiication proceedings by certiorari for 
lack of other remedy, § 37, p. 179, n. 35 
School hoiise, review of action of board in locating, § 
17, p. 144 

School olficers, certiorari as lying to review acts and 
orders of, § 46 
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School trusteos, jurisdietioii, want or excess of as 
j;;nniiid for writ, § jj. 1G.‘> 

Scire facias, lioiid or other security oii applieation for 
\vri(‘, 1)7 

Sco])e of rcvicw, 

(\‘rtiorari, rcvicw oii» § ]47, pp. 2S1-2SG 
Judi^iiietit iii certiorari i)roceodiiij^s, ^ 194 
Scope of writ, lcj;islative povvcr in rospect to, § 7 
Seal, 

Koiid or other securi ty oii application for writ, § 
1 ):; 

I{(‘tiini, § 320 

Kcturn or aiiswer, ameiidnieiit to permit, § 131, p. 
259 

Writ, 301 

Amondnu^nt substitutin;? propor or supplyiiij? 
oinilted soal, § 100 

S(?cond writ, new p(‘titiou as ne(.‘essary for, § 68 
Secret jtKl^rinejit, laches in inakinjs: a])plicatioii for 
certiorari as excused l>y rendering of, g 6r>, p. 213 
Sccnrity, 

Bond or other se(‘iirity, ante 

Denial of application for poruiission to sell as 
ininisterial act not subjoct to revii^w, § 38, p. 
148 

rx)ss of rii?ht of app(‘al throia,di inability to fur- 
nish as afns-linj^ certiorari, g 40 
Seized property, ndurn of rcnderiii^? rpiostion inoot 
and recpiirins disniissal of writ, § 135, p. 269, n. 
3T 

Separato ai)i)Iications, n<‘C(‘ssity of in caso of reviow 
of (iin'(‘reiit cas(‘.s, g 68 

Soparal(‘ parties, achMpmey of ronnaly by appeal pre- 
cludiiiK cc*rtiorari as afftMlod by, § 39, p. 187 
Service. 

Disniissal of writ tiecanso of failure to coiriply 
with staiute or nile iii respect to, g 135, p. 
262 

Irreinilarit j(‘s in as Jurisdi<'tional error warrant- 
.iiJK review by c<?rtiorari, g 23, p. 365 
Noti<'(‘, 

Apfilication for writ, g 85 
Sainlion of writ, g 341 

Want of as jnrisdiclioiial error warrantin?: cer¬ 
tiorari, g 23, p. 36<i 
Writ, g ItiT 

CornMl.ion of record after, g 110 
Sujiersedeas as resnlt of, g 3 10 
Settinj: aside jiid;j:nien(, failure to niovo for as pro- 
clndint; certiorari, g 3S 

Settlenient, effeci of as nspects rij;iit to writ, g 32 
8(‘ttlina: cas(*, loss of riiidit of ajiiieal ])<H'aiis(‘ of 
jnd^^e\s delay, riprlit to certiorari as affocted Iiy, § 
40 

Sev(‘ral pIninIitTs, joiiider of, g 59 
Scwer ilistrict eoinmissioners, certiorari as lyiiifj to 
revi4'w acfs and orders (if, g 4i> 

Sb(M’ifr, notico f>f sanction of writ to, sutiicionoy, § 

1 H, u. 6 

Show causc‘ order, apjjlication for writ, necessity of 
issiiiiii,% g ST), n. 22 
Si|;nature, 

Afipli(‘ati<m or petitioii for writ, § 80 
Koiid or ollior sf^nirity on application for writ, § 
93 

Sureti(% § 04 

Motion papers, quashal or dismissal of writ, § 
139, p. 273 


Signature—Continued, 

Ketiini, § 120 
Writ, § 104 

Small claiins court, review on certiorari, irregulari- 
ties or errors as snbject to coiisideration, g 152, 
11. 49 

KSpecial application, costs, taxation of, § 202 
Special canse, writ as liinited to issiios on, § 10 
Special iiijury, net^essity of to entitle person to insti¬ 
tute proccediiig, g 51 
Special proceediiig, nature as, g 2 
Special statutory writs, validity of, § 7 
Special tribunals, certiorari as lying to, § 26 
Spccifications of error, application for writ, rectuire- 
ments as to, § 72 

Spurtracks, review of ordinaiice permitting, abutting 
property owner as liaving sufFicieut interest to in¬ 
stitute proceeding, g 51, ii. 21 
State, plaintilf in proceeding for certiorari, propriety 
of, § 59 

Stato convention, certiorari as lying to review ratifi- 
cation of amendment to constitution, g 17, p. 143, 
n. 93 

State officers, discretionary acts, review of by certio¬ 
rari, § 30, n. 85 

State profcssional boards, certiorari as lying to ro- 
viovv acts and orders of, § 46 
State railroad commission, review of rulings by, § 9, 
p. 133 

State treasurer, certiorari as lying to reviow acts and 
orders of, § 46 

Stato trilninals, reviow of a(*ts of, g 9, p. 334 
State wator policy commission, reviow of validity of 
pormits by, § 0, p. 134, n. 35 
Statutes, consideration of in dotermining whotlier 
writ will lic, § 6 

Statutory limitations, proceodings for writ, § 64 
Statutory power, issuance of writ, § 54 
Statutory provisions, 

Additional costs, g 202 
Application as rcquinHl to conform to, g 70 
Costs rcHjoverablo iiinlcM*, g 202 
Evidenco, retnni or aiiswcr as roiinircd to in¬ 
clude, § 126 

Powcu' to issiie writ grantod by, § 7 
Ileturn or aiuswer, time for, § 118 
Rovi(‘W on c(‘rtiorari, 

Kcviow liinited liy, § 172, p. 335 
Trial de novo, § 370 
Writ, oiMM-ation as stay, g 108 
Statutory tribunals, Jurisdiction, want of as gronnd 
for writ, g 23, p. 103 

Statutory writ of review, siniilarity to certiorari, g 8 
Stay, 

Supersedeas, 

(killaleral proceodings as affecting by, g 110 
Comnioncenient and terniination of, § 109 
30xt(*nt of, g 110 

X/iability for disobedience, g 113 
Proceeilings after .judginont as affected, § 111 
Stay independent of writ, g 111 
Yacation of supersedeas, power of court in re- 
spdct to, § 112 
Writ operating a>s, § 108 
Stipulatod cases, hearing on, § 143 
Stipulation, 

Discretion of court as to grant of writ as affect- 
ed by, § 10 * 


1415 



INDEX TO CERTIORARI 


Stipiilation—Continued, 

Dismissal of writ oii, § 

Rcturn or answor snppllod by, § 115 
Review on certioi^ari, considoratioii of, § 157, j). 
299, n. 00 

Waiver of issiianoe of wrifc by, § 90 
Stockholdors, p:rievnii('es of as not warraiitins writ on 
application of Corporation, ^ 50 
KStraiiger to rccord, institution of ])roccodin.ii\s by, § -17 
Street railroads, revicw of d<‘cisioiis of jaiblic olii<'ials 
in respect to o])eration of, 17, ]). 144 
Streets, closinj:: of as ininistorial act not snbject to 
review, § 18, p. 148 

Strilvin.s: oiit, imniaterial mattcrs, retiirii or auswcr, 
§ 121, p. 253 

Snbsocinent mattors, review; of mattcrs subsecineiit to 
jndgineiit by certiorari, § 31 
Substance, parties in as entitlcd to institute procoed- 
ings, § 47 

Substantial injury, grant of writ as dependent on, § 
14 

Successive writs, allowance of, § 21 
Successor in office, 

Direction of writ to, § 105 

Parties defendant on certiorari, § GO, n. 87 

Ileturn or answor by, § 117 

Sunimary conviction, evidence wnirranting, retnrn or 
answer as reqnired to include, § 120 
Sunimary .ludgmeiit, sureties on boiid on application 
for ivrit, § 97 

Suminary proceedings, certiorari as appropriate rem- 
edy to review^ and ([uasli, § 23, p. 102, n, 52 
Sunimary review, .iudgment in certiorari proceedings, 
exceptions as reqnired to be disposed of before 
.ludgment rendered by lower court, § 192 
Summary tribunal, issuaiice of writ before consum¬ 
mat ion of autliority, § 20, p. 152 
Summons, defect in as jurisdictioiial error warrant- 
iiig review by certiorari, § 23, p. 105 
Suiiday, Service of writ on, effect of, § 107 
Superior courts, jurisdiction to issue writ, § 55 
Supersedeas, §§ 10'8-113, pp. 245-249 

Adequate remedy by precluding certiorari, § 37,. 
p. 181 

Appeal from decision on certiorari operating as, 
§ 192 

Bond or security, necessity, § 108 
Collateral proceedings as not stayed, § 110 
Coniniencernent of stay, § 109 > 

Disobedience of, liability, § 113 
Duration of stay, § 109 
Effective date of, § 109 
Exeeution, stay effected by, § 111 
Extent of stay, § 110 

Improvidently granted writ, § 135^ p. 204 
Order granting as reviewablc by certiorari, § 23, 
p. 105, n. 5 

Parties affected, § 110 

Procoedings after judginent as stayed by, § 111 
Quashal of writ distinguished, § 134 
Review of judginent in ceilioj-ari procoedings § 
192 

Secnrity as necessary, § 108 
Stay indcfiendent of writ, § 111 
q\*rmination of stay, § 109 
Vacution of, § 112 
Writ operating as, § 108 


Supersedeas ])ond, error in fixing amount of as 
grouiid for certiorari, § 29 
Sii])ervisory purjxKse of writ, § 9, p. 134, n. 32 
Snppl(‘!iieiital rotiirn, ]‘ovie\v on certiorari, considera- 
lion of, § 104, n. 24 
Supreme Court, 

Jurisdiction to is.sne w'rit, 55 
Order of .jiistiee of as reviewablc ou certiorari, § 
44 

Revbwv on certiorari, scoi)e of imiuiry, § 147, p. 
284 

Supers(*d('as issning from to stay judginent in 
certiorari procecdiiig i)ondiiig appeal, § 192 
Sundies, bond or other secnrity oii application for 
w'rit, requisites as to, § 94 

Surplusagc, returii or answer, striking out, § 121, p. 
253 

Susjieiision, 

Office, certiorari as available for review of order, 
§ 28 

Rnnning of statutory limitations, § G4 
Syiioiiymous ternis, (puislial and dismissal, § 134 
Tax assesso rs, 

Certiorari as lying to review^ acts and orders of, 

§ 40 

Costs, liability for, § 202 
Taxation of costs, procedure, § 202 
Taxes, 

Judgmeiit in special pi*oceeding to rocover as re- 
view^ablediy certiorari, § 37, p. 180, n. 37 
Review^ of order dire(!ting (*lcrk to issuo wmrraiit 
for Icvy of, § 20, p. 155 
Taxpayers, 

interest as sufficient to warrant proccedings by, 
§50; §51,11.21 

Teacher’s certificate, refusal of board of education to 
issiie as ministerinl act not subject to review, § 
18, p. 148 

Tcclinical d(‘fects, application for wu*it, effect of, § 70 
Teclmical nonr)rejudicial errors, review of, § 14 
Temporary coiirts, procoedings of as subject to review 
by writ, § 42 

Teiiant in comrnon, partit ion procoedings, institution 
of proceeding to review as iuten\sted party, § 47 
Tenn(*ssee, right to and grounds for wTit in, § 9, p. 
130 

Threatened usnrpation of jurisdiction as ground for 
issuaiice of writ, § 23, p. 102 
Time, 

Amendment, 

Application for writ, § 83 
Retnrn or answer, § 131, p, 200 
Appeal, review of judgment iii certiorari procecd- 
ing, § 191 

Assignmerit of errors, application or petition for 
writ, § 89 

Bond or other secnrity on apiilicatiou for writ, § 
95 

lleariiig on writ, § 143 
Judgment, entry of, § 174 
Motiou to (juash or dismiss writ, § 139, p. 271 
Notiee of application for writ, § 85 
Retnrn or answer, § 118 
Service of writ, § 107 
Titio, 

Certiorari as propor mode of trying, § 2 
Eeturii or answer, amendment wliero erroneous, 
§ 131, p. 259 
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Title—Coiitiniiod, 

Writ, § 104 

Title to laiid, r(‘vie\v on ecrtiorari of qnostioiis relat- 
iiijr to, ir.n 

Titio to oOico, (MM-liornri as l.viiij^ to try, § 28 
Toll l>ri(lg(\ errant ot fraiichiso hy oouiity c*ommissioii- 
or as suOjoct to roviow by oortiorari, § 37, p. 180, 
11 37 

Town boanls, 

( Vrtiorari as lyiiij: to reviow acts and ordors of, 
4(> 

Jiii‘lsdi(dion, waiit or excoss of as groiind for 
writ, 23, p. 103, 

Town ooim<'il, l(‘,ulslative actiou of not snbjoct to rc- 
viow, 18, p. 130 

Township boards, jurisdiotion, want or exooss of as 
i^roMiid for writ, 23, p. 103 
Trade iniions, ctndiorari as available for reviow of 
d(‘cisio!>s of, § 40, n. 00 

Transcript of nn-onl, returii or answor as rcMpiired to 
incliidi*, § 123, 

Transfor, li(‘ariii^ on writ, § 143 

Transfer of eansos, reviow of by certiorari, § 0, p. 
135, n. 37 

Transitory iiatnro of proceediiij?, § 2, n. 30 
Traverso, return or answer, § 130 
Trial de novo, 

Keview on <a‘rtiorari, § 170 
Jndfijaieiit autborized, § 179 
Trivial errors, disrej^ard of, reviow of jnd^>:ment in 
certiorari proceedinj^s, § 199 
Trivial obj(H*tioiis, disrnissal or (piasbal of writ i)e- 
caiise of, § 135. p, 20.3 

Unaiitliorized inatter, return or answor including, cf- 
f(‘ct of, ^ 121, p. 253 

Unaiitborized n*lurn to writ, elT(H't of, § 117 
Uiiavailing nanedy, disinissal of writ in case of, 
13.5, p. 2t)S 

Unfair coiniietition, snp(»rs<‘d<‘as oii petition relatin.e: 
to restraiiit of, KiS, ii. 5t) 

rnit(*d States (lov(‘rnmcait, administrative ordors by 
{‘xeeiitiv<* otIi<*er of as not subjeet to roview, § 
IS, p. 149 

T"njnst resuit, refnsal of writ in caso of, ^ 13> 
Unroasonable delay, ^^rant of writ as r)reclnd(‘d by, § 
bt;, p. 212 

TTseful puriiose, limit of inqiiiry to, § 12, n. 70 
Vacat ion, 

Jiul^inent, p:rant or refusal of as reviewable by 
certiorari, § 30 

Ordor, consont to as groiind for disinissal or 
qnasbal of writ, 135, p. 209 
Supersedeas, fiowm* of court in rospeet to, § 112 
Writ, rearfpnnent of rnotion for, appeal from or* 
der «lenyinf^, jij 180, j». 331 

Validation, bond or other secairity, approval as cffcct* 
inu:, ^ 95 

Validity of statute, 

Roview on <‘ertiorari, § 153 

Coiisideration wlien not raised or ruled on 
iKdow, § 149 

Variance, remand of cause for puriiose of obviatini^, 
§181, n. 98 
Venue, 

Certiorari as mdion within purview of statute re* 
latin?? to, § 2 
Ghanp:e of venue, ante 
Proceeding for writ, § 53 


Verclict, 

Conci usi veness, review on certiorari, § 172, p. 313, 
n. 92 

Setting aside of as reviewable by certiorari, § 30 
Verilication, 

Application or petition for writ, § 80 
Rill of exceptions, review of jiidgineiit in certio¬ 
rari procceding, § 193, p. 330, n. 18 
Certiticate of Service of notice of sanctioii of writ, 

§ 144 

Return, § 120 

Return or answer, amondment to permit, § 131, p. 
259 

Verniont, office of writ in, § 9, p. 137 * 

Void jiidgmeiit, disinissal of writ secking to roview, § 
174, 11. 30 
Void proceeding, 

Disinissal of writ on courfs own rnotion, § 13G 
Review of l)y certiorari, § 25 
Voluutary disinissal, costs under, § 202 
Waiver, 

Application for writ, objoctions to, § 84 
Bond or otlier secmrity on application for writ, 
irregularities in, § 90 

Errors in jiulgment, review of judgnient in cer¬ 
tiorari proceedings, § 195 
Misdirection of writ, § 105 
Notice, 

Application for writ, § 85 
Pro(‘oedings, pi^esuniptions as to, reviow of 
jiidginent in certiorari procoediiigs, § 190, 
n. 52 

Sanctioii of writ, § 144 
Time and i)lace of hoaring on writ, § 144 
Qnasliing or disniissing writ, right of, § 137 
Return or answer, § 115 
Objoctions to, § 1.*^ 

Service of writ, objoctions to, § 107 

Time of applying for writ, objection to, § G7 

Writ, 

Issuance of, § 99 
Objoctions to, § lOG 
Want of jurisdiction, 

Adequate remedy for as preclnding certiorari, § 
37, p. 183 

Gronnd for issuance of writ, § 2-3, py). 100-107 
R(‘V(M*sal on certiorari becanse of, § 170 
Siiowing as to in application for writ, § 75 
Want of f)roseentioii, 

Affirmance of judgnient for, § 175 
Disinissal for as affecting right to second writ, § 
21 

Wards, legislativo acts in dividiiig niunicipality into 
as not subjeet to review, § 18, p. 150 
Wartime draft boards. 

Certiorari as lyiiig to review acts and ordors of, 
§ 40 

Review of administrative acts of, § 18, p. 147, 
n. 43 

Weed abatemont, review of action on protest to as- 
sessmeiit for, § 17, p. 144 

West Virginia, right to and grounds for writ in, § 9, 
p. 137 

Wisconsin, right to and grounds for writ in, § 9, p. 137 
Wisdoni of act, review of by certiorari, § 18, p. 149, 
11. 99 

Witnesses, credibility, review of on certiorari, § 172, 
p. 310 
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Writ, §§ 99-107, pp. 237-244 
Allowanoe of, § 102 

Appeal Iroin order in respeet to, § 186, p. 331 
Dismisvsal for failiire to specially allow, § 
185, p. 2G0 
Amenclment of, § 106 

Condnsivoiiess of iiiotion to dismiss, § 140, p. 276 
Defects, objoctioiis to, § 106 
Directiori, iierson to wlioin made, § 105 
Dismissal of, additional costs as recoverable, § 
202 

Effcct of allowance, § 102 

Failnre to take out after allowance, effect of, § 
103 . 

Form and contents, § 104 
Formal defects, amendment curing, § 106 
Hearing on, §§ 143-145, pp. 276-280 
Indorsement of, § 104 
Issuance of, § 102 

Motion for dismissal or quashal as proper 
procedure after, § 139, p. 271 
Mandate of, § 104 
Misdirection, 

Dismissal because of, § 135, p. 266 
Effect, § 105 
Multifarioiisness, § 101 
Necessity for, § 99 

Neglect to take out after allowance, effect of, § 
103 

Number of, § 101 
Objections to, § 106 
Order allowing, § 102 
Preparatioii of, duty of applicant, § 100 
Becall of when baving served purpose, § 135, p. 
269 


W rit—Continued, 

Refusal to quash, appeal as lying from order, § 
186, p. 331 
Rehearing on, § 146 

Retrospective action as supersedeas, § 110 

Retnrn, direction as to time and place of, § 104 

Retiirn or answer, annexation to, § 119 

Revenno stanips, § 104 

Revocation of allowaju'e, § 102 

Seal and teste, § 104 

Service of, § 107 

Corrcction of record after, § 110 
Supersedeas as resuit of, § 110 
Signature to, § 104 

Special clause directing operation as supersedeas, 
§ 108 

Stay of procoedings. 

In dependent of, § 111 
Resuit of issuance, § 108 
Title of, § 104 

Waiver of objections to, § 106 
Writ of error, 

Appeal and error, ante 

Writ of certiorari treated as and jndgment enter* 
ed accordingly, § 174 

Writ of procedendo, award of on quashing or dismiss- 
ing writ of certiorari, § 141 
Writ of review, 

Discretion as to grant of, § 10, n. 57 
Similarity to writ of certiorari, § 8 
Writ of supersedeas in aid of certiorari, 

Application for, § 108 
Execiition as stayed by, § 111 
Wrong, allegations as to in application, § 70 
Zoning ordinances, review of action by board of ad- 
justment with reference to, § 17, p. 144 


INDEX TO CHAMPERTY AND MAINTENANCE 


Actions, 

Adverse possession, conveyance of lands beld ad- 
versely, ejectment, § 54 
Assignment of rights of action, §§ 5-9 
Champertous contracts, right of action on, § 47 
Covenants in champertous contract, right of ac¬ 
tion on, § 52 

Penalty, conveyance of lands heUl adversely, § 57 
Actiial possession, lands held adversely, necessity of 
as respects champertous nature of conveyance of, 
§ 31, p. 372 

Adjoiiiing landowners, assignments of causes of ac¬ 
tion to one person for purpose of bringing action 
as not champertous, § 5 

Administrator, conveyance of lands held adversely, § 
33, p. 379 

Adverse possession, 

Assignments or transfers of chattels in, §§ 11, 12 
Coiiveyances of land held adversely, §§ 3(J-34, pp. 
370-381 

Abandoninent prior to conveyance, § 31, p. 
374, n. 19 

Action on covenants, § 52 
Actual possession as necessary, § 31, p. 372 
Administrator, § 33, p. 379 
Alieriation prohibited, § 33, p. 377 
Bankrupfs possession as adverse to trustee 
or assignee, § 32, p. 375 
Boundary dispute, § 31, p. 375 


Adverse possession—Continued, 

Coiivoyanccs of land held adversely—Continued, 
Burdem of proof in action for, § 59 
Claims nncler color of title as insufficient, § 
31, p. 372 

Corporations, individnars liability for receiv- 
ing instrument, § 33, p. 379 
Cultivation of land as suilicicnt possession, § 
31, p. 372 

Defense of champerty, special pleading of, § 
45 

Defenses in actions to rocover, § 55 
Descent or devi se, application to passage of 
title by, § 33, p. 378 

Dower interest, possession by or under per¬ 
son having, § 32, p. 375 
Equitable remedies as betweon i)arties, § 53 
Evidenc*e in action for, § 59 
Extent of possession, § 31, p. 374 
Fact qiiestions in action for, § 60 
Fraud in obtaining deed, § 32, p. 377 
Good faith as affecting, § 31, p. 374 
Hostile possession as cssential, § 31, p. 273 
Improvement as showing sufficient posses¬ 
sion, § 31, p. 372 

Inclosure as essential, § 31, p. 372 
Indians existing as independent nation, § 32, 
p. 375 

Infants, § 33, p. 379 
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A(lv(M'se possession—Oontliuiod, 

Convoyances of land hekl nclvorsolj"—Continued, 
Insf.niotions in actioii for, § 60 
Jdiiit t(Miants, § ,‘V2, p. 875 
Jndidal salos, § 33, p. 378 
Law (luostions in action for, § 60 
lvi('<‘ns(‘(‘’s possossioii, § 32, p. 376 
Lif(^ ostato, i)os.s(\ssicni by or iinder porson 
haviiif>:, § 32, p. 375 

MincM-als, severaiice of title to siirface, § 32, 
p. 375 

MorLi?a!i?()r’s posscssion, § 32, p. 376 
Naturo and olonionts of adverse possession, § 
31, pp. 371-375 
Nonrosidonts, § 33, p. 379 
Occupa nt’s, 

Cons(‘iit to, § 33, p. 377 
Kijjlit to suo in equity, § 56 
Occupation as necessary to Show posscssion, § 
31, p. 372 

Operi and notorious possession as esseiitial, § 
31, p. 373 

Patenteos, § 33, p. 379 

Ponalty, action for, § 57 

Pleading in action for, § 59 

Presuinptioiis in action for, § 59 

Piirchaser at judicial or official sale, § 33, p. 

379 

Quaraiitine rijjht, possession by or under x)er" 
soii haviiif?, § 32, p. 375 
Qultclaini d<icd, § 33, p. 378 
I{econveyaiU!Os, § 33, p. 37S 
Remaindornieii, § 32, p. sfs 
Rescis^iion, parties’ rights as to, § 41 
State, § 33, p. 380 

Tenaiit in comrnon, possession by, § 32, p. 376 
Tenants in coinmon or coparceners, § 33, p. 

380 

Tenanfs possession, § 32, p. 376 
Third persons’ rights in respect to, § 58 
Timber cutting as sufficient shovving of pos- 
se.ssion, § 31, p. 372 

Time and duration of possession as affecting, 
§ 31, p. 374 
Tnistee, § 33, p. 380 
Validity of, ^ 39 

As between parties, § 41 
As to person in jiossessioii, § 40 
P(»rniissive statute as afiecting, § 42 
Title as affecting character, § 34 
Vendee under exeeutory coiitract in posses- 
sion, § 32, p- 37« 

Vendor’s possession, § 32, p. 376 
Visible possession as necessary, § 31, p. 373 
Equitable interest conveyed hefore coininence- 
meiit of, § 12 

Judicial sales, rule as applicable to, § 12 
Lands ludd adversely, 

Exclusive possession as essentia), § 31, p. 373 
NotH'e as necessary, § 31, p. 373 
Mortgage of lands adversely heUl, § 33, p. 378 
Personal property, assignment or sale of, § 31 
Advocatos, purcimse of litigious claims by as chaiu- 
pertous, § 9 

Agents, employmont of to assist in investigations, etc., 
§ 25 

Agreeinent as esscntial element, § 1 


Autagonistic proceeding, maintenance as dependent 
on, § 1 

Arbitration board, eontingent foe contracts for proso- 
ention of claims hefore, § 17 
xVssigiiments, 

Attoriiey and Client, § 14 
Cliattels in adverse possession, §§ 11, 12 
Express purpose of bvingiiig suit, chainpertons 
iiatni'e of, § 5 

Rights of action, §§ 5-10, pp. 358-301 

Indemnity against costs as affecting cbam- 
pertous nature of agreement, § 7, 
Statutory provisions as affecting, § 8 
Attorney and Client, 

Assignment or purcbase of subject-matter of suit 
to as champertous, § 14 
Clinmpcrtous contracts between, 

Rccovery for Services under quantum meruit, 
§ 47 

Refund of moiieys collected under agreement, 
§ 47 

Compensation for Services, agreement for, § 13 
Compromise and settleinent, contractual provision 
against withont attorney’s consent, § 15 
Contingent fee contracts, post 
Contracts between, §§ 13-16, pp. 302-304 
Costs, advaucement as loan by attorney, § 20 
Costs or expenses of suit to be borne by attorney 
as affecting, § 13 

Piduciary relationship as affecting champertous 
nature of agreement, § 13 
Interest in snbject-matter of suit as security to 
attorney, § 14 

Loan of inoiioy to Client by attorney, § 13 
Obligation of defendant as afPected by champer¬ 
tous agreement between, § 38 
Political bodies, contracts of attorney with, § 16 
Prior Services, assignment to attorney of interest 
in subjoct-matter of suit as security, § 14 
Attorneys, 

Collectioiis, contracts with laymen to procure, § 
28 

Di visi 011 of fees, § 35 
Fiiriiishing of, § 35 
Piirchase of, 

Olaim with intent to sue thereon as cham¬ 
pertous, § 10 

Litigious claims by as champertous, § 9 
Attorne.y's fees, agreement between creditor and at- 
torney rospecting, § 13 

Bailinent, assignment of personal property hcld un¬ 
der, § 12 

Bunkmpt, conveyances by, possession as adverse to 
trustee or assignee, § 32, p. 375 
Bankniptcy trustee, transfer to bankrupt mortgagor 
as champertous, § 6, n. 44 

Benevolent aid, furiiishiiig of as not champertous, § 
24 

Bona fide assignee, equitable title, action- by as opeii 
to objection of champerty or maintenance, § 6 
Bona fide piirchasers, rights of action, liability, § 5 
Bondholders, concerted action in prosecutiiig or de- 
fending action, § 26 

Bouiidary dispute, conveyance of lands held adverse¬ 
ly, § SI. p. 375 
Burden of proof, 

Adverse possession, conveyance of lands held ad- 
, versely, action for recovery of, § 59 
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Burden 6f proof—Contiiiued, 

Champerty, § 48 
Oriminal prosecution, § 62 
Cancellation, champevtous contract, § 47 
Oliose in actioii, assigiimeiits of, §§ 5-10, pp. 358-361. 
Claims, 

Assignments of as rendered illegal because litiga- 
tion is necessary for collection, § 5 
Contracts to procnre for collection, § 28 
Clerks of court, purchase of litigioiis claims by as 
champertoiis, § 9 

Collateral champerty, direct champerty distingiiished, 
§ 1, n. 1 

Collection, contracts to procure claims for, § 28 
Collection agent, assignment of claim to, § 5 
Comity, application of rule to champertous contract, 
§ 4 

Common law, 

Delinition of champerty under, § 1 
Offense at, § 61 
Compensation, 

Attorney and Client, agreement for as not cham¬ 
pertoiis, § 13 

Champerty involving as distinguished from main- 
tenance, § 2 

Compromise and settlement, 

. Agents, employment to assist in, § 25 
Contractual provision against withoiit eonsent of 
attorney, § 15 
Confliet of laws, § 4 

Oonsideration, transfer, effect of as respects cham¬ 
pertous nature of agreement, § 5 
Construction, statutory pi*ovisions, conveyance of 
lands held adversely, § 33, p. 377 
Contemplated suit as esseiitiul element of champerty, 
‘ §1 

Contingent fee contracts, §§ 17-21, pp. 304-366 

Advancement of costs as loan by attorney to Cli¬ 
ent, § 20 

Claims against governmeiit, § 17 
Costs, 

Advancement as loan by attoimey, § 20 
Attorney defraying, § 18 
Client defraying, § 19 

Ijayman’s contract to procure clients for attorney 
for collection, § 28 

Personal interest of attorney as affecting, § 17, 
n. 13 

Public bodies, contracts of attorney with, § IG 
Reasoiiablcnoss as affecting, § 17 
Retainer agreement, § 18, n. 16 
Retention by attorney of certain ainoiint out of 
money collectod, § 21 

Statutory provisions, effect accorded to, § 17 
Varying fee as affecting, § 17, n. 12 
Contracts, 

Actions on champertous contracts, §§ 46-48 
Attorney and Client, 

Refunds of moiieys collected under champer¬ 
tous agreement, § 47 
Rclationship, §§ 13-16, pp, 362-364 
Cancellation of champertous agreement, § 47 
Contingent fee contracts, ante 
Conveyance of lands adversely held as considera- 
tion for, § 33, p. 378 
Defense of champerty, ploadiiig, § 44 
Enforcement of champertous contract, § 47 


Contracts—Continued, 

Invalidity of champertous contracts or agree- 
ments, § 36 

Laymen, §§ 22-27, pp. 366-369 

Particiilar traiisactions as champertous, § 35 

Rescission of champertous contract. 

As between parties, § 37 
As to defendant, § 38 

Right of action on champertous contract, §§ 46- 
49 

Conveyances, 

Lands adversely held, §§ 36-34, pp. 370-381 

Abandonmeiit prior to conveyance, § 31, p. 
374, n. 19 

Action on covenants, § 52 
Actnal possession as essential, § 31, p. 372 
Administrator, ^ 33, p. 370 
Alienation prohihitcd, § 33, p. 377 
Baiikrupfs possession as adverse to trnstee 
or assigneo, § 32, p. 375 
Boundary dispute, § 31, p. 375 
Burdeii of proof in action for, § 50 
Claim under color of title as insutticient, § 31, 
p. 372 

Consent of occnj^ants, § 33, p. 377 
Contracts prohibitod, § 33, p. 377 
Corporations, liability of individual recoiving 
instriiment, § 33, p. 379 
Cultivation of laiul as sufficient possession, § 
31, p. 372 

Curtesy right, § 33, p. 378 
Defense of cliamporty, spocial pleading of, § 
45 

Defenses in adioii for recovory of, 55 
Descent or deviso, application to passago of 
^title by, H 33, j). 37S 
Dower right, § 33, J). 378 

Possession by or imder person having, § 
32, ]). 3,75 

Eqnitable remedies as between parties, § 53 
Evidence in aetiou for, § 59 
Bxelusivo poss(‘ssioii as (‘sseiitial, § 31, p. 373 
Exleiit of iK)ss(*ssion, 31, ]>. 374 
Fact questions in aetioii for, § GO 
Fraud in obtainiiig d(‘ed by persons in pos- 
session, § 32, p. 377 
Good railli as affecting, § 31, p. 374 
Hostile possession a« essential, § 31, p. 373 
Improveineiil as snllici(mt showing of possos- 
sion, 8 31, p. 372 

Inclosure as essential, § 31, p. 3,72 
■ Indiaiis (‘xisting as iiidependent natiou, § 32, 
p. 375 

Infaiits, ^ 33, p. 379 
Instnictioiis in aetion for, § 60 
Joint tenants, ^ 32, j). 375 
Judicial sales, § 33, j). 378 
IjUW qiiestions in aetion for, § GO 
Lieensee’s possc^ssion, § 32, p. 376 
Life estate, § 33, !>. 3>7c8 

X^ossossion by or under person having, § 
32, p. 375 

Miiierals, § 33, p. 378 

yeverunce of title to surface, § 32, p. 375 
Mortgagor’s poss(‘ssioii, § 32, p. 376 
Naturo and eleinents of adverse possession, § 
31, pp. 371-375 
Necessity of, § 31, p. 373 
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Conveyancos—rontiniiod, 

Lands a(lv(‘rsoly hoUl—Contiimed, 

N<>nr('sidoiits, § p. ,‘^71) 

()(‘CMipant’s to sue in iMpiity, § 56 

Occiipatioii as sutticieut showing of posses- 
sioii, S 81, p. 872 

C)p(ui and noturions possessioii as esseiitial, § 

81, p. 878 

Pa((‘iir(‘cs, {i 88, p. :i70 
INaialtitvs, actiun for, § 57 
ri(‘a(liiif? in a<'tion for, § 5f> 

1’rosuniptions in actions for, § 50 
IMiirhaser at jndicial or otikial sale, § 33, p. 
870 

Qnarantino rij,dit, ])Ossession by or nuder per- 
son havin.!?, § 32, p. 875 
Ibunaindornien, 82, p. 375 
liescission, ])arties’ rishts as to, § 41 
Staiidinj^ t imber, 88», p. 378 
State, § 88, ]). 8S0 

Tenant in eoiiinmn in possession, § 32, p. 376 
limant in eoinmon or eopareener, § 33, p. 380 
T(.‘nant.’s possession, § 32, p. 37(> 

Tliird p<‘rsons’ rij^his in respcct to, § 58 
Tiinber euttinj^ as sufficient sbovving of pos¬ 
sessi oii, ^ 81, p. 372 

TinH‘ and diiration of possession as atlecting, 
^ :n, p. 874 
Trustees, § 38», p. 3S0 
Validity of, 80 

As b<*tw(‘(‘n parties, § 41 
As fo pf*rson in possession, § 40 
INu-missive stafnte as affectiiiiy:, § 42 
Validity or iiivalidity of title as affoctiiift 
eluiraet(ir, § 84 

Vende(‘ under executory contract in posscs- 
sioii, S 32, p, 376 

VendoPs possession, § 32, p. 376 
Visible poss(‘s.sion as n(xj(‘ssary, § 31, p, 373 
Pend(Micy of litiitation as affeetinj;, 33, p. 380 
Ooparcener, conveyanee of laiids iield adversely, § 33, 
p. 880 

Copyrif^lit proteelion bnrean, in(orv(?iition for preven- 
tion of infrinpuniMit, 2f», n. 45 
Corporations, eonveyaiiee of lands ludd adversely, lia- 
bility of individual receiviiijL? instruinent, § 33, p. 
379 
Costs, 

Assipninent of eanse of action in considoration of 
payment of as ehainpertous, § 7 
Attorney’s a}j?re<!inent to fiay as affecting eharn- 
lierlous nature of agn^eiaent, § 13 
Continfjent fee emitracts, 

Advaneeiiient as loan by attorney, § 20 
Attorn<‘y defrayiiiK» S 18 
Client defrayiiift, ^ 10 

Courtesy riftlit, adversf* possession, eoiiveyanee durinj? 

as clmmiiertous, § .‘»8, p. 878 
Coveuants, conveyanee of lands adversely held, action 
on, § 52 

Croditors, riidit to unit<* interests iu prosecuting or 
defending actions, ^ 26 
Criminal proserant ion, § 62 
Aiding in, ^ 29 

Criminal responsibility, §§ 61, 02 

Cultivation, lands held adversely, nec-essity as rc- 
speets champertous nature oi coiivcyaiiee of, § 31, 
p. 372 


Customs duties, employnient of attorney in case in- 
volving by customs house broker, § 2S 
Damage actions, solicitatioii of, § 13 
Defendant, 

Obligati on to plaintiff as affected by champertous 
agreement betweeu plaintilf and attorney, § 
38 

Rescission of champertous contract as to, § 38 
Defenses, 

Adverse possession, conveyanee of lands held ad¬ 
versely, action for recovery of lands, § 55 
Chanipcrty, pleading of, § 48 
Claim of champerty as defeating meritorious de¬ 
fense, § 38 

Pleading of, conveyances of lands held adversely, 
§ 45 

Dodnitions, § 1 

Descent, lands adversely held, inapplication of rule 
prohihitiiig sale or conveyanee, § 38, p* 378 
Devise, lands adversely held, inapi)lication of rule 
prohibiting sale or conveyanee, § 33, p. 378 
Dircet champerty, collateral champerty distinguished, 
§ 1, n. 1 

Directifui of verdict, criminal prosecution, § G2 
Disseisor, champertous deed, validity as to, § 40 
Distinctions, 

Champerty and maintenancc, § 2 
Direct or collateral chamj)erty, § 1, n. 1 
Division of fees, attorneys, § 35 
Dower rlght, 

Adverse possession, conveyanee dnring as cham¬ 
pertous, § 33, p. 378 

Conveyanee of land adversely held by or under 
person having, § 32, p. 375 

Dui*ation of possession, lands held adversely, cITcct 
of as resr)ed:s champertous nature of convoyanco, 
§ 31, p. 374 

Ej(»ctmont, adverse possession, conveyanee of lands 
adversely held, right of action, § 54 
Enforcement, champertous contract, § 47 
Kiiglish law, statute and comnion law, § 3 
Ecpiitablc remedies, 

Adverso possession, conveyances of land held ad- 
vorsfdy, 

Occupanfs rights, § 56 
Parties to conveyances, § 53 
Champertous coiiveyancos, allowance as betweon 
parties, § 58 

Equitable title, bona fido assigneo of transferee of, 
action «as opeix to objectiori of champerty or main- 
teiiauce, § 6 

Kstoppel, champertous deed good as by way of, § 41 
Evidence, 

Adverse possession, conveyanee of lands held ad¬ 
versely, action for recovery of, § 50 
Agreement to furnish, § 23 
Champertous contract, a(*tions on, § 48 
Criminal prosecution, § 62 

Exclusive possession, lands held adversely, necessity 
as respects champertous nature of conveyanee, § 
31, p. 373 

Ex delicto, assignment of cause of action arising as 
champertous, § 6 

Exeeution, transfer of after levy and pending adver- 
tisement of property as champertous, § G 
Exeeutors and adminkstrators, conveyanee of land 
held adversely, § 33, p. 370 
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Expenses, 

Attorney’s agreemeiit to pay, § 13 
Relationship to party as respeets chiampertous 
nature of agreement to furnish, § 27 
Third personas agreement to defray expenses of 
suit, § 22 
Fact qucstions, 

Adverse possession, conveyance of lands held ad- 
verscly, action for, § 60 
Champertous contract, aetions on, § 49 
Pinal judgment, purcliase of claim after as purchase 
of litigious claim, § 9, n. 57 
Poreclosure, inortgage ou lands lield adversely, § 53 
Praud, assignment of right to lile bili in equity for as 
champertous, § 6 

General denial, defense of champerty as available un¬ 
der, champertous contract, § 44 
General issue, defense of champerty as avaijable un¬ 
der, conveyances of land held adversely, § 45 
Good faith, conveyance of lands held adversely, cluim- 
pertous nature as affected by, § 31, p. 374 
Governing law, § 4 

Government claims, contingent fee contracts, § 17 
Guarantor, interest in litigation, § 26, n. 40 
History of rules relating to, § 3 
Hostile possession, lands held adversely, necessity as 
respeets champertous nature of conveyance, § 31, 
p. 373 

Improvement, lands held adversely, sufficieney as 
showing possession as respeets champertous na¬ 
ture of conveyance, § 31, p. 372 
Inclosure, lands held adversely, necessity as respeets 
champertous nature of conveyance of, § 31, p. 372 
Indian lands, alienation of restricted lands not sub- 
ject to state statutes against, § 33, p. 379 
Infants, conveyance of lands held adversely, § 33, p. 
379 

Information, agreement on part of third person to 
furnish, § 23 

Instructions, adverse possession, conveyance of lands 
held adversely, action for, § 60 
Intent, 

Assignment of right of action, nature of transac¬ 
ti on as dependent on, § 10 
Attorney’s purehase of claim, nature of agree¬ 
ment as dependent on, § 10 
Oriminal, presumption as to, § 62 
Interest in subject-matter, effect of as respeets third 
person’s assistance in carrying on litigation, § 26 
Investigations, agents, employment to assist in, § 25 
Joint tenants, conveyances by, possession as adverse, 
§ 32, p. 375 
Judicial sales, 

Adverse possession, mle as applicable to, § 12 
Lands held adversely, § 33, p. 378 
Jury questions. Fact questions, ante 
Justice courts, purehase of litigious claims by public 
officers connected with as champertous, § 9 
Law questions, 

Adverse possession, conveyance of lands held ad¬ 
versely, action for, § 60 
Champertous contracts, aetions on, § 49 
Laymon, 

Contracts l>etween, §§ 22-27, pp. 366-369 
Evidcnce, agreement to furnish on consideration, 
§ 23 

Speculation in litigation by, § 22 
Legal business, solicitation of, § 35 


Licensee, conveyance of lands in possession of as 
champertous, § 32, p. 376 
Life estate, 

Adverso posscssif)n, conveyance duriiig as chain- 
pertoiis, § 33, p. 378 

Coiiveyanoe of lands in possession i)y or under 
person having, § 32, p. 375 
Litigation, 

Contracts pending to incroasc, § 35 
Convcyanco duriiig peiidciicy of, § 33, p. 3S0 
Litigious right, 

l^urchase of, § 36 

By public otficers as champertous, § 9 
Vendor’s standiiig to complain of transf<u*, § 3S 
Miner ais, 

Adverse possession, convcyanco as champertous. § 
33, p. 378 

Conveyance of whero title to surface of land is 
held adversely, § 32, p. 375 
Mortgages, lands held adversely, § 33, p. 378 
Forcclosure of, § 53 

Mortgagor, conveyance of lands in possession of as 
champertous, § 32, p. 376 

Multiplicity of siiits, assignments to attoriiey to pro- 
vent, § 10, n. 69 

Ncgligence, solicitation of aetions for damages for, § 
13 

Nonprofessional agents, employment of, § 25 
Nonresidents, conveyance of land held adversely, § 
33, p. 379 

Notice, adverse possession, conveyance of lands ad¬ 
versely held, § 31, p. 373 

Notorious possession, lands held adversely, necessity 
of as respeets champertous nature of convoyan<*e, 
§ 31, p. 373 

Occupation, lands held adversely, necessity as re¬ 
speets champertous nature of conveyance, § 31, p. 
372 

Offenses, § 61 

Officious intermeddling, maintenancc as, § 1 
OU and gas rights, inapplication of champerty law to 
conveyance of, § 33, p. 379, n. 99 
Open possession, lands held adversely, liecesslty of as 
respeets chami)ertous nature of conveyance, § 31, 
p. 373 

Origin of rules relating to, § 3 
Parties, 

Champertous contract, rcscission as betwccn, § 37 
Champertous conveyance, validity as betwcen, § 
41 

Partition, conveyance to attorney as not champertous 
wherc therc is no contentioii as to title, § 14 
Patentees, conveyance of lands held adversely, § 33, 
p. 379 

Peiialty, conveyanco of lands held adversely, action 
for, § 57 

Pending litigation, attorney's offer to defend Client in, 
§ 13 

Perjury, contracts inducing witnesses or parties to 
rtisort to, § 35 

Permissive statute, conveyance of lands held adverse¬ 
ly, effect of, § 42 

l^ersomil profit, champerty involving as distinguished 
from maiiitonau(*e, § 2 

Physicians and surgeons, agreement to testify for 
perceiitage of rccovery, § 23, n. 28 
Plea of champerty, sufficieney, § 48 
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Pleadiiig, 

A(1v('rs(‘ possos.sioii, <*oiivoynnce of lancis held ad- 
vorsnly, acdions for rcM-overy of, § 51) 
Chain])c*rloiis oinilraot, aclion oii, § 48 
Dofcnsij of (‘liaiiii»(‘rly, 

(^)^tra(•ts, § 44 

f\)nv(‘yaiic(‘s of laiid licld udvcrsoly, § 45 
Mainlonanco, action for, § 4S 
Political Ixalios, <aintracts of attoriiey with for con- 
tiii.ujont fo(‘, § K) 

Poor iK‘rsoiis, fnrnisluiig of assistance to in carryiiig 
on suits, § 24 
Prcsiiinptions, 

Advorse possession, conveyancc of laiids held ad- 
vcrsoly, actions for, § 59 
Criminal int(‘iil, § (12 
Proof, (‘riininal prosociition, § 62 
Public* ofrK‘ors, pnrcha.ser of litigioutj rights by as 
cliainp<n‘tons, § 0 

Pnnishnienf, criminal proseciition, § C2 
Quantum meruit, rccovery on by attoriiey rendering 
Services under chainpcrtous contract, § 47 
Quarantinc right, convoyance of lands adversely held 
by or under peu-son having, § 32, p. 375 
Quitclaim, lands held adversely, § 33, p. 378 
Keas()nabkMu\ss, contingent fee* contracts, § 17 
Reconveyances, lands held adversely, § 33, p. 378 
Kclatlonsldr), cffect of as respeets champertoiis nature 
of agrecment, § 27 

Reniaiudorm(*n, conv(\vanco of land by, § 32, p. 375 

Remedies, §§ 4(>-~r>0, pp. 380-392 

Rescission, 

Champertoiis contract. 

As hetween parties, § 37 
As to defenclant, 3S 

Champertoiis conveyances, parties’ rights in re- 
spe(*t to, § 41 

Revorsionary interest, holder of as having interest in 
litigation promoted, § 26, n. 40 
Rights of a<*tion, assignments of, 5-10, pp. 358-361 
Settiement, Conipromise and settlemcnt, ante 
Sheriffs, purchuse of litigious cluinis by as champer- 
tous, § 0 

Solicitation. attorney or omployee, § 13 
Speculativo litigation, purpose of law as to prevent, 
§3 


Standing timher, adverse possession, conveyance dur- 
ing as champertoiis, § 33, p. 378 
State, conveyance of lands held adversely, § 33, p. 
380 

Statutory provisions, 

Assignmont of rights of action, effect of, § 8 
Contingent fee contracts, effect accorded to, § 17 
Conveyance of land held adversely, § 30 
Stockholders, concerted action in prosecuting or de- 
fending action, § 26 

Subject-matter of suit, assignment to attorney as se- 
curity for payment of Services, § 14 
Subornation of perjury, § 35 

Tenant, conveyance of lands in possession of as cham¬ 
pertoiis, § 32, p. 376 
Tenant in coinmon, 

Conveyance of lands held adversely, § 33, p. 380 
Conveyance of lands in possession of as champer¬ 
toiis, § 32, p. 376 
Third pensons, 

Champertoiis transactions, rights or interest in 
respoct to, § 58 

Conveyance of land held adversely by, § 30 
Timber cutting, lands held adversely, possession as 
suilicicntly shown by as respeets chainpertous 
nature of conveyance, § 31, p. 372 
Transfers, chattels in adverse possession, §§ 11, 12 
Trustec, 

Conveyance of* lands held adversely, § 33, p. 380 
Employment to aid in investigations, etc., § 25 
TJndertaking as essential element, § 1 
Vendee under exeeutory contract, conveyance of land 
in possession of as champertoiis, § 32, p. 376 
Vendor, conveyance of land in possession of as cham- 
pertous, § 32, p. 376 

Vexatioiis litigation, purpose of law as to prevent, § 3 
Visihle possession, lands held adversely, necessity as 
respeets champertoiis nature of convoyance, § 31, 
p. 373 

Waiver, elTcct of champerty in dced, person in pos¬ 
session, § 40 

Wills, lands adversely held, inapplication of rule pro- 
hibiting sale or conveyance, § 33, p. 378 
Witncsscs, agreeinent to search for on contingent fee, 
§ 23 

Words and phrases, definitions, § 1 
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Absolute nature of gift, determination of, § 45 
Accoimting, trusico’s duty as to, § 47, p. 503 
Accumulations, disposition of, § 43 
Acting treasurer, beiiuest to as sufficient designation 
of trustec, § 25, n. 64 
Actions, 

Enforcement of trust, §§ 50-65. pp. 527-532 
Trnsteea, enforcement of trust, § 58, p. 525 
Administration of tnist, §§ 47-65, pp. 000-532 
Actions relating to, §§ 59-65, pp. 527-532 
OoiiHi<*t of laws, foreign charities, § 79 
Costs in action for, § 65 
Court of eqnity, want or failure of trustee, § 27 
Cy pres doctrine as applicable to, § 52, pp. 512- 
520 

Enforcement, persons entitled to enforce, § 58, 
pp. 523-527 

Equity court, power in rospect to, § 49 
Evidence in action relating to, § 63 


Administration of trust—Continued, 

Foreign charities, § 78 
Judicial supervision, § 49 
Pleading in actions relating to, § 63 
Variation from original plan or purpose, § 50 
Adverse possession, trustees, § 28 
African dcscent, gift for purpose of protecting citizens 
of as for charitable purposes, § 16 
Aged persons, 

Gift for establishment or maintenarice of insti- 
tiition for as for charitable purpose, § 16 
Home for as charity, § 2, p. 417, n. 55 
Unmarried wonien, charitable bequest to, valid- 
ity, § 42, p. 487 

Agents, charitable associations or corporations, § 71 
Agricultural, 

Exhibition fairs, grant of land for holding as for 
charitable purposes, § 19 
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Agricultural—Continned, 

Knowledffc, gift for advancement of as for ehar- 
ilable purpose, § p. 446 
Soeiotios, gift for establislnnent or snpport of as 
for charitable purpose, § 15, p. 446 
Alicnatioii, 

Gift as su])ject to condition of restraint on, § 44, 
p. 4P5, n. GO 

Triistee’s povver as to, § 48, p. 504 
Alnis to poor, term as meaiiing, § 1, p. 412 
Ambij-^iiity, 

'Beneficiaries, description of, § 41, p. 482 
Charitable trust, construction of instniment in 
case of, § 11, p. 438 

Amonnt, 

Uncertainty in respect to as affecting validity of 
trust, § 46 

Validity of charitable trust as affected by, § 6, 
p. 432 

Amusement rooms, bequest for purpose of erecting 
building containing, validity of, § 42, p. 485 
Animals, gift to relieve suffering or to increase 
comfort and enjoyment of as for charitable piir- 
pose, § 10 

Annuities, uncertainty of gift subject to, § 46, n. 12 
Appointment, 

New trustee, § 26 
Trustee, § 24 

Apprentices, gifts for education limited to, § 42, p. 
489 

Approximation, 

Cy pres doctrine as doctrine of, § 52, p. 512 
Variation of original plan or purpose of trust 
under doctrine of, § 50 

Arch, bequest for construction of at entrance to civic 
cehter, validity of, § 42, p. 485 

Art, 

Education, gift for advancement of as for charita¬ 
ble purpose, § 15, p. 446 

School, charitable gift for maintenance of, valid- 
ity, § 42, p. 488 

Ascertainment, beneficiaries, § 41, pp. 482-485 
Assignment, beneficiaries, rights as to, § 43 
Associations, 

Beneficiary, capability of taking as, § 37, p. 472 
Cemetery associations as charitable organiza- 
tions, § 2, p. 421 

Charitable gifts to, trustecs of or for, § 30 
Compensatiou of oflicers, § 71 
Contracts, liability on, § 74 
Dissolution, §§ 76, 77 

Gift to as to association rather than individiial 
inombers, § 41, p. 484 
Incorporation and organization of, § 68 
Officers and agcnts, § 71 

l^ayment from soine of inmates as changing char¬ 
acter as charitafcle organization, § 2, p. 418 
Personal property, power.to acquii-e and hold, § 
72, p. 542 
Public aid to, § 70 

Pcal property, power to acquire and hold, § 72, 
p. 542 

Regulatiou of, § 69 

Tost in deterniining charitable nature, § 2, p; 
416 

Torts, liability for, § 75, pp. 544-556 
Triistoes, power to act as, § 34 

Effect of subsequent incorporation, § 35 


Astrologers, gift to as for charitable purpose, § 17, n. 
65 

Astronomical observatory, gift to as for charitable 
l)nrposes, § 15, p. 447 

Asyliims, gift for establishing or maintaining as for 
charitable purpose, § 16 

Attendants, bospitaPs liability for failure to exer- 
cise care in selection of, § 75, p. 551 
Attorney general, euforceineiit of trust, 

Aetion for, § 58, p. 524 
Party to action for, § 61 

Automobiles, negligeiit operation of, charitable or- 
gauization’s lialiility for injury resulting, § 75, 
p. 550, n. 97 

Backward i)copIe, gifts in aid of as for charitable pur¬ 
pose, § 16^ 

Baiikrnptcy, beneficiaries, effect of on charitable trust, 
§ 66, p. 533 

Beneficiaries, §§ 37-40, pp. 470-472 

Aged uinnarried woinen, § 42, p. 487 
Ambiguity in description of, § 41, p. 482 
Ascertainment of, § 41, pp. 482-4S5 
Assignment of rigbt to income, § 43 
Associations, capability of taking as, § 37, p. 
472 

Bankniptcy of as affecting charitable trust, § 66, 
p. 533 

Capacity, § 37, pp. 470-473 
Certainty in respect to, § 39, pp. 474-477 
Character, § 37, pp. 470-473 
Charitable trust requiring definite beneficiary, 
§5 

Citizeiis, limitation to, § 41, p. 485 
Class, 

Designation with certainty, § 30, p. 476 
Limitations as to, § 37, p. 470 
Coftimunity, limitation as to pcrsoiis living in, § 
37, p. 472 

County, limitation to persons living in, § 37, p. 
472 

Cnlt, limitation to, § 37, p. 470 

Definite group, validity of trust respecting, § 38 

Defiiiitoiioss in respect to, § 30, pp. 474-477 

Deterinination of, § 41, p. 482 

Education, })romotion of, § 42, p. 48S 

Eiiforcement of trust, 

Actioiis for, § 58, p. 526 
Conditions procedent to action, § 60 
Equitable estate acqii i red, § 43 
Existence of, necessity, § 37, p. 471 
Extinctlon of, dispositiou of trust, § 41, p. 484 
Extrinsic: ovidencc in respect to identilication, § 
41, ]). 482 

Fraternal order, limitation to ineinbers or de- 
Foreigii country, limitation to persons living in, J 
37, p. 472 

Fraternal order, limitation to lueinlx^rs or de- 
peudents of ineml>ers, § 37, p. 471 
Gifts for particular purpose, api)lication of rules 
to, § 42, pp. 485-493 
Identification of, § 41, pp. 482‘-4S5 
Implied authorizatiou to make selection, § 40, p. 
4S0 

Inability to take, validity of grant as affected by, 
§ 37, p. 471 

Inaccuracy in description of, § 41, p. 482 
Incapability of taking at time of gift as affecting 
validity, § 6, p. 431 
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Benefi(*i«nrios—Coiitiiuiod, 

Indofinito nnniher ns prereqnisite to valiclity of 
Inist, 8S 

Iii(U‘!init(Mi('ss ns chnractoristie of puhlic charity 
or chnritnblo use, 51 30, p. 474 
Indiniis, vnlidity of boqiiest for aid in obtaining 
justioo, 5^ 42, p. 485 

iiisniH^ of particulnr city or institution, 
42, p. 4X7 

Irdiriii p(‘rsons, § 42, ]>. 485 

Lapse of cbaritablo deviso or beqiiest for failiire 
of, 55 (Ul, p. 532 

L(‘gality of orgauizatioii and capacity, qiiestioning 
of, § 10 

Tiibrary association, § 42, p. 400 
Limitat ion as to amoiint to be disbnrsed for, va- 
lidity of tnist f<u- cbaritable piirposes as af- 
f(H‘te(l by, § (>, p. 432 
Loan of trust fiiiids to, § 48, p. 507, n. 01 
Locality, n(‘t*essity of confining to particular, § 
37, p. 472 

Metiiod of selection, dosigiiation of, § 40, p. 481 
Misiiomer, effect of, 55 41, p. 482 
Mistalce in (l(‘sc!ription of, effect, § 41, p. 482 
Mnnicipal corporations, 

Limitations as to porsons living in, § 37, p. 

472 

Validity of deviso, § 37, p, 472 
Naining of, lUTossity, § 30, p. 475, n. 52 
Nonexislen<*e at time of gift as attectiug validity, 
^ (5, p. 431 
Number, ^ 38 
Orpliaiis, 55 42, p. 4Xf5 

Tarol cvi<lence for purpose of deterrnining, § 41, 
p. 4X2 

P(‘rsonal intorest of, § 41, p, 484 
Poor porsons, § 42, p. 4X5 
Povorty of as i)r(M'(>qnisite, § 42, p. 487 
Prosninptioiis, stdeetion of by party designated, 
51 40, p. 4X0 

lOdigion, proiiudion of, § 42, j). 400 
lieligions cMirporations, designation as sufricient, 
§ 42, p. 401 

Keligioiis organizations, limitatioii to, § 37, p. 470 
Srliolars, § 42, j). 4X8 

Scbolarsbip fniids, refiisal to accept under re- 
stricliotis prescribed liy trust,e(?s, § 42, p. 400 
S<‘ct, limitatioii to, § 37, p. 470 
S(‘eular organizations, limitation to, § 37, p. 470 
Sel(‘rtion by trust(»(«s or other designated pcr- 
sons, § 40, pp. 477-482 
Sex, limitations as to, § 37, p. 470 
Siek p(*rsons. 5? 42, p. 4X5 
Situs, limitation as to, 55 37, i). 472 
Soeitdy, limitations to, § 37, p. 470 
Stat(‘, limitatum to persons living in, § 37, p. 472 
Sn<‘eessor trustee, seleetion by, § 40, p. 480 
Sufferers from spi^citic eatastrophe, § 42, p. 487 
Snpcu-yision of sele<*tiou by court, § 40, p. 482 
Trad(‘ or oeeuriation, limitation to persons fol- 
lowing, § 37, p. 470 
Trustee as, 5i 37, p. 472 

UninterestcMi agencies, selection left to, § 40, p. 
480 

Widows, § 42, p. 480 

Benefit of publie, cbaritable trust as dependent on, § 
12, p. 430 

14 c.j.s.~oa 


Benevolence, 

Charity distinguished, § 1, p. 412 
Term as einbracing, § 1, p. 411 
Benevolent associations, defined, § 2, p. 419 
Bene volent piirposes, cbaritable purposes distinguish- 
ed, § 12, p. 441 

'Beqiiests, cbaritable corporations, power to receive, § 
72, p. 541 

Bibles, gift for distribiition of to poor, validity, § 42, 
p. 401 

Biblical usage, meaning of term, § 1, p. 411, n. 5 
Board of charities, visitorial powers of, § 55 
Botanical garden, gift to as for cbaritable purpose, § 
15, p. 447 

Boy scouts’ organizations as cbaritable institutions, 
§ 2, p. 417, n. 55 
Bridges, 

Gift made in erection or repair of as for cbarita- 
ble purpose, § 13, n. 88 

Governmental body^s power to receive property 
in trust for repair of, § 33 

Biirden of proof, association seeking to take legacy 
as gift for cbaritable or benevolent use, § 6, p. 
434 

Biirial gronnds, 

'Bequest in trust for maintenance of, reasonable- 
ness of amount as deterrnining validity, § 6, 
p. 432 

Gift for care, maintenance or improvcment of as 
for cbaritable purpose, § 14 
By-laws, Corporation, nature of as cbaritable organi- 
zation shown by, § 2, p. 418 
Capacity, 

Beneficiarios, 5i 37, pp. 470-473 
Tnistees, §§ 20-36, pp. 464-470 
Captives, gift in aid of as for cbaritable purposes, § 
16 

Catastropbe, donation for sufferers from as private 
charity, § 42, p. 487 

Cattory, bequest for fonnding of as sufliciently cer- 
tain to create vnlid trust, § 20, n. 19 
Cemeteries, 

Associations or corporations as cbaritable organi¬ 
zations, § 2, p. 421 

Bequest for perpetual care and upkcep of lot, 
validity, § 42, p. 485 

Gift for maintenance of as for cbaritable pur¬ 
pose, § 14, n. 00 
Certainly, 

Beneficiarios, § 39, pp. 474-477 
Cbaritable gift, § 20 
Cbaritable trusts, 

Manner of exeeution, § 7 
Kequiring, § 5 
Designation of trnstee, § 25 
Imstrinnent as void for want of, § 6, p. 430 
Subject matter, ncccssity to validity of gift or 
trust, § 46 

Cbancel, gift for erection and maintenance of as for 
cbaritable purposes, § 18 
Cbaritable corporations, 

Barikruptcy, bequest as affected by, § 30 
Benevolent association distinguished, §’ 2, p. 419, 
n. 78 

Bequosts, power to receive, § 72, p. 541 
Borrowing money, power as to, § 72, p. 543 
Consolidation, § 68 

Affecting gift to, § 37, p. 472 
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Oharitahle corporatioris—Contiiuied, 

Contracts, 

IJability on, § 74 
Power to entor iiito, § 72, p. 540 
Oonveyaiices, power as to, § 72, p. 541 
Debt, llability for, § 72, p. 541, n. 19 
Directors, liabilitj" of, § 71 
Dissolutiori, 70, 77 ^ 

Disposal of iiroperty, § 77 
Diversiori of trirst fnnds, § 72, p. 542 
Donatioiis to, 

Coiistruction of, § 11 
Power to receive, § 72, p. 541 
Excessi ve gifts to, § 30 

Porfeiture of charter, effect of on gift to, § 37, p. 

472 

Gifts, 

Indefiniteness, effect on validity, § 39, p. 477 
Power to receive, § 72, p. 541 
Property in excess of legal capacity to take, 
effect of, § 30 

Insolvency, failiire of gift in case of, § 30 
Mechanics’ lieris, property as siibject to, § 72, p. 
543 

Membership in, § 68 

Mortgages, power to execute, § 72, p. 541 
Officers and agents, § 71 

Officials, gift to as gift to institution itself, § 41, 
p. 484 

Powers, § 72, p, 540 

Acquisition of property, persons entitled to 
(piestion, § 30 
Public aid to, § 70 

Real estate, power to take and sell, § 72, p, 541 
Receivership, § 68 
Regulation of, § GO 

Subscription contracts, power to accept, § 72, p. 
.540, n. 18 

Torts, liability for, § 75, pp, 544-550 
Treasurer, powers of, § 71 

Validity of gift to, persons entitled to question, § 
30 

Charitable funcis, defined, § 1, p. 413 
Charitable gift, 

Defined, § 1, p. 413 

Test in determining nature of, § 2, p, 416 
Validity of, § 6, pp. 427-430 
Charitable trust, 

Acceptance or refusal of trust by trustee, § 28 
Amount of gift, validity as afCected by, § 6, p. 432 
'Beneficiaries, ante 

Benefit of public as prereqnisite, § 12, p, 430 
Capacity of trustees or donee to take, § 29 
Certairity, manner of execution, § 7 
Coinmingliqg, 

Charitable anci noncharitable purposes, § 22 
Separate trnsts for charitable purposes, § 23 
Confining separate purposes in sirigle gift, § 23 
Coiistruction of instruments croating, § 11 
Creaticm of, § 5 

Cy pres doctrine as applicable to administration 
of, § 52, j). 513 
Defined, § 1, p. 413 

Detailed specifications for administeriiig, neces- 
sity of, § 7 

Donations to other corporations, § 47, p. 501, n. 
21 

Duration of, § 66, p. 532 

Enforcement, persons entitled, § 58, pp. 523-527 


Charitable trust—Continued, 

Failure for want of trustee, § 27 
General overriding trust, validity, § 22 
Incorporation of, § 68 

Inherent jurisdictioii of courts of equity to recog- 
nize and iiplioid, § G, p. 432 
lutent as essential to, § 5 
Jiidicial supervision and administration, § 40 
Jurisdictioii of courts over, § 6, pii. 427-43G 
Legal estate, separation from bcncficial enjoy- 
ment, § 24 

Modifieatiou and termination of, §§ 06, 67, pp. 
532-536 

Organization, § CS 

Partial invalidity, effect of, § 8; § 22, n. 48 
Public benefit as prereqnisite, § 12, p. 439 
Piirpose of chaiatable gift, § 1 
Requisites of, § 5 
Reverter, § 67 

Statutes of inortmain as applicable to, § 6, p. 435 
Statutory regulation and authorization, § 6, p. 
433 

Trustees, post 

Ultimate results as determining nature of, § 12, 
p. 440, n. 69 
Vagueness, § 23 

Validity, persons entitled to question, § 10 
Variation of original plan or purposc, power of 
court, § 50 

Charitable use, defined, § 1, p. 414 
Charitable uses ac‘t, defined, § 6, p. 435, n. 31 
Charlatans, gifts to as for charitable purposes, § 17, 
n. 05 
(.•harter, 

Charitable corporations, powers as limitecl by, § 
72, p. 540 

Corporations, nature of as shown by, § 2, p. 418 
Hospitals, charitable character of as dotermined 
by, § 2, p. 423 

Chautauqua, gift to institution on order of as for 
charitable jnirpose, § 15, p. 447 
Children, 

Playhouse and grouiids, gift in aid of constructioii 
as for charitiible purposc, § 13, n. 88 
Society for aid of as charitable organization, § 
. 2, p. 417, n. 55 

Christian religion, gift for propagation of as insuf- 
ficiently delinite to (*reate cdiaritable trust, § 
21, n. 38 

Christian Science, gift for newspaper as charitable 
purposc, § 18 

(Christian sorvico board, trustees, powqr to act as, § 
30, n. 20 
(?hurch, 

Bequest to when unable to take as bequest to 
Corporation managing church edifice, § 25 
Cift to as for charitable piirfioses, § 17 
Membershii), gift to as not indefinite so as to 
render gift void, § 30, p. 475, n. 52 
Churchyard, gift for maintenance of as for charita- 
hle purpose, § 14 

Oitizens, boneficiaries limited to specified class of, 
determinatiori, § 41, p. 485 

City treasurer, powers when acting as ex officio cus- 
todian of funds of charity, § 71 
Civil war data, Corporation organized to collect as 
charitable organization, § 2, p. 418, n. 59 
Class suit, enforcement of trust by, § 58, p. 527 
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Collegos and nnivorsitieR, | 

DoviS(‘ to trnsteos of rolloge as vesting in col- 
Ingo itsclf, ^ 11, n. 0,*^ 

Oift for endowinnnl of as for cbaritable purposes, | 
rostrirtions as affocting, § 15, ]>. 445 
Status as cIiaritalMo institntion, § 2, p. 421, n. 1 
Colorod oliildron or f)ooplo, oharitnblo gift for edu¬ 
cat ion liinitcd to, validity, § 42, p. 4S0 
Commingi ing, 

riiarital»l(' and noncharifcalde tnists, § 22 
Cliaritable trnsls, effect. of, § 23 
Compensat ion, 

()ni(‘(M*s of charity, § 71 
Trustoos, 

I^rovision for in instminent as defoating 
cbaritablo trnst, or gift, § G, p. 431 
Sal(' of tnist properiy, § 4S, ji. 50G 
Conditions, 

Cliaritable trnst., validity as affected by, § 11, n. 
5(> 

C.ifts snbject to, § 44, pp. 405-408 
Contlict of laws, foreign ebarities, § 70 
Consolidat ion, 

(Miaritablo rorporations, § 08 

Cifts as affoiled by, § 37, p. 472 
Effect of consolidation of benoficiary of trnst, § 
00, p. 533 

Constitntion, coriioralions, naturo of as cbaritable 
organization shown by, § 2, p. 418 
Constitntional provlsions, § 4 
Constrnction, 

Cbaritablo gifts and trnsts, ^ 0, p. 428 
Cliaritable trnsts, instrumonts croatlng, § 11 
Conditions in cbaritable gift or boquest, § 44, p, 
405 

Donations to cbaritablo corporations, § 11 
Statuto rolating to cbaritable trnsts, § 6, p. 430 
Terms of gift, § 12, p. 441 
Trnst instniment, power of coiirt, § 40 
Contracts. cbaritablo corporations, 

LIability on, § 74 
Powor to exocnto, § 72, p. 540 
Contribnflons, provislon making cbaritable pnn)Ose 
deiioudont on as defoating cbaritable trnst or gift, 

§ 0, p. 431 

Contribntors, cbaritable trusfc, enforcoment by, § 58, 
p. 520 

Control of trnst, porsons otber than conrt or trustee, 
§§ 53-^57, pp. 520-523 

Convcyances, cbaritable corporations, power as to, § 
72, f). 541 
Corporations, 

Cemefory corporations as cbaritablo organiza- 
tions, % 2, p. 421 
Cbaritablo corporations, anto 
Chartor or articlos of association determiniiig 
nature of, § 2, p. 418 

Dofinition of cbaritable Corporation, § 2, p. 417 
Payment from soine inmates ns cbanging clnssifi- 
cation as cbaritable organizat.ion, § 2, p. 418 
finbordinato brancb ns autborizod to act as 
tnisto(s § 34, n. 85 

Tost in deterniining cbaritable nature, § 2, p. 410 
Trnsteo, 

Capabilify of taking and bolding proporty as, 
S 

Nonoxisting corporations thcreafter to be 
formed, § 32 

Costs, enforcoment of trusts, actions for, § 65 


Comities, 

Benefici a lies, limitatioii to persons liviiig in, § 
37, p. 472 

Trustees, power to act as, § 33 
Oourt lionsG, 

Gift to aid erection of as for cbaritable piirpose, 
§ 13, n. 88 

Goveriiiiiental body’s power to receive proporty 
in trnst for erection of, § 33 
Courts, jnrisdiction over cbaritable gifts and trnsts, 
§6 

Crippled cliildren, Corporation coiidiicting bonie for as 
cbaritable orgaiiization, § 2, p, 417, n, 55 
Crystal gazers, gift to as for cbaritable ynirposes, § 
17, p. 05 

Ciilt, beneficiarios limited to members of, § 37, p. 470 
Cy pres doctrine, 

Apprnratioii of, § 52, pp. 512-520 
EUmliiation of desiguated legatee, cffoct of wbcre 
doctrine is in force, § 40, p. 480 
Dan<*e ha 11, 

Becinest foi- pnrpose of erecting bnllding contain- 
iiig, validity, § 42, p. 485 
Provision for mainteiiance oT as defoating chari- 
table trnst or gift, § 0, p. 431 
Deaconess institute, trustees, power to act as, § 20 
Dcad bodies, cbaritable hospital retainiiig posses- 
sion of, liability for, § 75, p. 550 
Deaf and diimb, gifts for education limited to, valid¬ 
ity, § 42, p. 480 

Dobts, cbaritable corporations, liability for, § 72, p. 
541, n. 10 

Declaration of trnst, cbaritablo trnst supplied in ac- 
cordance with, § 5 

Doed, cbaritablo trnst created by, § 5 
De facto corporations, bona fide attempt of charity 
to incorporate re.snlting in, § 08 
Defiuiteness, 

I'»eiU'ficiarios, § 30, pp. 474-477 
Cbaritable gift, rcqniromoiits as to, § 20 
Cbaritable trnsts roqnirhig, § ,5 
Definitioris, § 1, pp. 410-416 

Benevolont association, § 2, p. 419 
Cbaritable gift, § 1, p. 413 
Charftable instiintion, § 2, p. 416 
Cbaritable trnst, § 1, p. 413 
Cbaritable nso, § 1, p. 414 
Cbaritable nses act, § 6, p. 435, n. 31 
Cy pres, § 52, p. 512 
Edncatioiial pnrposes, § 15, j). 444, n. 99 
Public charity, § 1, p. 414 
Public trnst, § 1, p. 414 
Visitorial powers, § 54 

Department of university, devise to as limited, § 42, 
p. 489 

Designation of, 

Donoe of legal title, necc\ssity of, § 24 
Trustee, certainty in res[)ect to, § 25 
Destituto females, association to provide retreat for 
as cbaritable organization, § 2, p, 417, n, 55 
Detriraental instruction, gift for purpo.se of as for 
cbaritable purpose, § 15, p. 447 
Dovelopment, law of cbaritable uses, § 3 
Di.seret ion, 

Trustees, 

Conipolling exercise of, § 40 
Management of trust, § 47, p. 502 
Selection of beneficiaries, § 40, pp. 480, 481 
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)iscretion—Continiied, 

Triistees—Continiied, 

Vesting of as not invalidating charitable 
tnist, § 20, n. 22 

Dissointion, 

Charitable corporations and assodations, §§ 76, 
77 

Corporate assodations or corporations, disposal 
of propcrty, § 77 
Distinctions, § 1, pp. 410-416 

Distress, charitable gift for relief of, validity, § 42, p. 
485 

Distribution of fiinds, beneficiary*s right to compel, 
§ 47, p. 503 

Diversion of fiinds, prohibition against, § 47, p. 500, 
n. 20 

Divorce law, gift for pnrpose of promoting imiversal 
law as for charitable piirpose, § 19 
Donations, charitable corporations, power to receive, 
§ 72, p. 541 
Donor, 

Enforcement of trust, action for, § 58, p. 526 
Termination of charitable trust, power as to, § 
66, p. 533 

Triistee appointed or provided for by, §§ 24-26, 
pp. 457-460 

Doubtful devises, construction in favor of charitable 
trust, § 6, p. 429, n. 72 

Drainage, gift in aid of as for charitable purpose, § 
13,'n. 88 
Education, 

Advancement, trust for as charitable trust, § 12, 
p. 441 

Certainty in respect to charitable gift for pro- 
motion of, § 21 

Charitable gift for promotion of, validity, § 42, 
p. 488 

Diversiori of property devised for purpose of, § 52, 
p. 518 

Gift for advancement of as for charitable pui*- 
pose, § 15, pp. 444-447 

Governinental body’s power to receive property in 
trust for purposes of, § 33 
Institutions, charitable institutions ij^s includ- 
ing term, § 2, p. 417, n. 51 
Institutions or organizations, test in determin- 
ing whether or not charitable institution, § 
2, p. 421 

Efficiency, cy pres doctrine as applicable in case of, 
§ 52, p. 519 

Ejusdem generis, application of doctrine in constni- 
ing instrument creating charitable trust, § 11, n. 
50 

Eleemosynary corporations, visitorial powers attach- 
ing to, § 54 

Emigrants, goverrimental body's power to receive 
property in trust for relief of when passing 
through City, § 33 

Endowment fund, gift to as trust, § 45, n. 2 
Enforcement, 

Charitable trust, 

Persons entitled to enforce, § 58, pp. 523-527 
Want of court vested wdth jurisdiction as nf- 
fectiiig validity, § 6, p. 433 
Enforcement of trust, 

Actions for, §§ 59-65, pp. 527-532 
Oosts in actions for, § 65 
Evidence in action for, { 63 
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Enforcement of trust—Continiied, 

Judgment in action for, § 64 
Parties to actions for, § 62 
Pleading in actions for, § 63 i 

. Trial of action for, § 64 
Equity, 

Administration of trust or appointmcnt of trus- 
tee to administer by court of, § 27 
Charitable gifts or trusts as favoritcs of courts 
of, § 6. p. 428 

Dissolutiori of charitable corporations by court of, 
§ 76 

Enforcement of charitable trust by court of, § 
58, p. 523 

Inherent jurisdiction of court to recognize and 
uphold charity, § 6, p. 432 
Jurisdiction of suit to have charitable trust cre- 
ated by will dedared void, § 6, p. 431 
Prerogative power of courts of in resi>oct to 
trusts, § 51 

Sale of pi-operty under aiithority of court of, § 
48, p. 505 

Supervisory power of courts of in resi)ect to 
trusts, § 49 

Escheat, land granted by federal governrnent to char¬ 
itable Corporation, § 77 

Evangelization, gift for purpose of, validity, § 42, p. 
491 

Evidence, 

Oonsti-uction of instrument creating charitable 
trust aided by, § 11, p. 438 
Enforcement of trust, actions for, § 63 
Executor, trustee, authority to act as, § 27 
Ex[)enses, duty of providing for, § 47, p. 503 
Extrinsic evidence, construction of instrument ci*e- 
ating charitable trust aided by, § 11 
Failure of trust, cy pi‘es doctrine as appli(*a])le in 
case of, § 52, p. 516 

Farrners, gift for horne for support and caro of as for 
charitable purposes, § 16, n. 53 
Focs, trusteos, provision for in instrument as de- 
feating charitable trust or gift, ^ 6, p. 431 
Fellowship, gift for establishment of as for charitable 
purposes, § 15, p. 445 

Fine arts, gift to institution dovotod to as for chari¬ 
table purposes, § 15, p. 447 

Fire deiiartment roli(‘f associat ion, gift for as for 
charitable purposes, § 19 

Fires, gifts for aid iri suppressiori of as for charita¬ 
ble purpose, § 13, n. 88 

Flags, govornriKuital hody’s power to re(*eive profxirty 
in trust for purchase and use for dispJay of, § 33 
Flagstaff, bequest for erectiori of base for as for 
charitable pui*pose, § 13, ri. 89 
Flood siiffercrs, gift for relief of as for charitable 
purposes, § 19 
Foreign charities, §§ 78, 79 
Governiiig law, § 79 

Foreign corporations, trusteos, power to act as, § 31 
Foreign country, beneficiarios limited to persons liv- 
ing in, § 37, p. 472 

Foreign trusteos, capacity to take, § 29 
Forfeiture, 

Charter, charitable corporations, gift to as affect- 
ed by, § 37, p. 472 

Doubtful charitable gift, § 66, p. 532 
Franchises of charitable corporations, § 76 
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Formality of lan^nage, charitable trust as not re¬ 
quiri n?:, § 5 

Foundor of trust, visitoriai powcrs of, § 54 
Fragniontary plaii, c*oiniuuuication to trustee by parol 
as sulii(‘i(‘iit to croate charitable trust, § 20, n. 
2S 

Fraterual ord(*rs, 

Honoficiaries liuiitod to moinbers or dcpeudeiits of 

UKunbers of, § 87, p. 471 

Gifts for iMMHdit of widows aud orplians of de- 
(M‘as(‘(i lueiul^ers. validity, § 42, p. 4S6 
ii’raud, ftrant for charitable purposes set aside for, 

§ 00, ]). 584 

Fn^e, 

Beds in liospital, gift for as for charitable pur- 
pos(‘s, § k;, 11 . 58 

Public schools, (diaritable sift to aid, validity, 

^ 42, 4S.S 

Friondlcss p<*rsoiis, ^^ift for establishing or maintain- 
iiiS institution for as for charitable purposes, § 
10 

Frieiidly uations, j^ifts to for natioiial purpose as 
charity, V,) 

Gas piant, jj:ift to aid in establisliinent and operation 
of as for j)nhlic j)urpose, § 18, n. 88 
Gatc, bCMpH‘st for <‘onstruction of at front entrance 
to civic ('(‘Utiu*, validity of, § 42, p. 485 
Geoji^raphical so<‘icri(‘s, j;ift for establishment or sup- 
port of as for charital)Ie purpose, § 15, p. 440 
Oifts, 

Gharitahh» corjKvrations, power to roceive, § 72, 
p. 511 

Gharitabh‘ trust as dcqxnidont on, § 5 
EffectivtMicss wh(‘ther fj;ift in trust or direct gift 
to cliarity, S 5 

Word charity as iiuplyinj?, § 1, p. 411 
Girls’ hoinc, IxMpiest to jiriest for purpos<* of esttiblish- 
in^ as snlliciciitly <*crtain as to beneticiuries, § 
42, p. dSt), ti. 42 

Grirls’ school. charitalde f?ift for esttiblishineiit of, va¬ 
lidity, S 42, ]}. 4S8 

ChKxi will, terni as einbracinj^, § 1, p. 411 
Govimiinj; law, forei^^n chariti(‘s, § 7t) 

Gov(u*nment, 

Aid. ^ifts for as for cliaritable purposes, § 18 
Bodies, trustee, jiower to act as, § 88 
Duty, eleemosynary eoriiorathnis assistin#? state 
in perforinanci^ of, § 2, p. 415 
(Jlfts to pnmiote iniprovenieiits in structuro and 
inctbods of as for charitable purposes, § IP 
Ilospit.als, charitaiile ^ifts to patieiits in, validity, 
§ 42, p. 487 

Orotto, pift for as for charitable purposes, § 18 
Heirs, 

(’harilabl<! trust en*ate(l by will, right to attack, 
§ 10, n. 47 

Enfor<M*nn*nt of trust, 

Actioiis for, § 58, j). 520 
Parties to actions for, § G2 
Highways, 

Oift for (‘HMlJon or repair of as for charitable 
purpos(% § 18, n. 88 

Governrnental body^s power to receive property 
in trust for repair of, § 83 

Historical Ko<-ieth*s, gift for establishment or support 
of as for charitable punK>.se, § 15, p. 446 
History, law of charitable uses, § 3 
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Homeless persons, gift for establishing or maintain- 
ing institution for as for charitable purposes, 
§ 16 

Homeopathic medicine, .gift for purpose of proinoting 
teachiiig of as for charitable purpose, § 15, p. 447, 
u. 49 
Hospitals, 

Charitable character of, § 2, p. 422 
Gift for establishing or maintaining as for chari¬ 
table purpose, § 16 

Governrnental hody’s power to receive property 
for establishment and iiiaintenance of, § 33 
Torts, liability for, § 75, p. 550 
Humane purpose, charity distinguished, § 19, n. 2 
Identification, beneficiaries, § 41, pp. 482-485 
Implied powers, 

Selection of beneficiaries, § 40, p. 480 
Trnstees, sale of property, § 48, p. 504 
Implied trusts, statiitory provisions, § 6, p. 484 
Incorporation, charitable trust, § 68 
Ineurables, bequest for horne for as suflQciently defi¬ 
nite as to beneficiaries, § 42, p. 486, n. 42 
indefiniteness, charitable bequest as vqid for, § 20, 
n. 38 

Indemnity Insurance, or.ganization’s liability for torts 
as affected by coverage, § 75, p. 550 
Indians, 

Bequest to aid in obtaining jiistice, validity of, 
§ 42, p. 485 

Gifts for civilization and iinprovement of as for 
charitable purposes, § 16 
Indigent, 

Insane, charitable bequest to, validity, § 42, p. 
487 

Students, gift to establish loan fiind for as for 
charitable purposes, § 15, p. 445 
Infirm persons, gifts, 

Establishment or maintaining institution for as 
for charitable purpose, § 16 
Intended to ameliorate condition of, validity, § 
42, p. 485 

Tnliereiit jurisdiction, recognition and upholding char¬ 
ity, courts of ecpiity, § G, t>- 482 
Injured i)crsons, .gift for establishment or maintain¬ 
ing of institution for as for <*haritable purpose, 
§ 16 

Insano persons, gift for estaldishing or maintaining 
institution for as for charitable purposes, § 16 
Institutions, 

Oni(‘ers and agents, liai)ility for injuries resiilt- 
iiig from acts or condnet of, § 71 
Test ili deterniining charitable nature, § 2, p. 436 
Torts, liai)ility for, § 75, pp. 54-l-55(> 

Insurance, charitable orgaiiization’s liability for torts 
as affected by coverage, § 75, p. 550 ^ 

Inteiition, 

Absolute nature of gift as dependent on, § 45 
Charital)le trusts, 

Dependent on, § 5 
Dnty of carrying oiit, § 11 
Condition of gift, § 44, p. 405 
Duration of charitable trust as governed by, § 
66, p. 532 

Interest conveyed, § 43 

Investments, trustees, power as to, § 48, p. 507 
Irish Republic, gift for development of as for charita¬ 
ble purpose, §'19 

Irrevocability of use, § 47, p. 500, n. 20 
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ewish Public worship, Corporation cliartered for 
maintenance of as charitable Corporation, ^ 2, p. 
420, n. 89 

oint action of trustees, iiecessity of, § 47, p, 503 
ludgmeiit, enforcemeiit of trnst, actions for, § G4 
fndicial supervision of trnst, § 49 
fnrisdiction, charitable trnsts, § 6, pp. 427-436 
Cindergarten, gift for aid in maintenance of, validity, 
§ 42, p. 488 

-iaclies, actions pertaining to charitable trnst, § 61 
jatent ambiguity, what constitutes, § 11, n. 67 
jcarning, gift for advancement of as for charitable 
pnipose, § 15, pp. 444-447 
Lieases, trustee’s power to execnte, § 48, p. 506 
IfCcture rooins, bequest to trustees to erect building 
containing, validity of, § 42, p. 4S5 
LiCgal estate, separatiori from beneficial enjoyinent in 
creation of charitable trust, § 24 
Legerdemain, gifts to worker of as for charitable 
purposes, § 17, n. 65 
Legislatore, 

Tennination of charitable trust, power as to, § 
66, p. 533 

Visitorial powers, § 57 

Library, bequest to trustees to erect building con¬ 
taining, validity of, § 42, p. 485 
Library association, beneficiaries, capacity to take as, 
§ 42, p. 490 

Life saving stations, gift for establishinont and re- 
pair of as for charitable purpose, § 33, n. 88 
Lighting streets, 

Gift for aid in as for charitable purpose, § 13, n. 
88 

Governmental body^s power to receive property 
in trust for, § 33 

Limitation of actions, eiiforcement of charitable trust, 
§ 61 

Literary fund, gift for founding of as for charitable 
purpose, § 15, p. 446 

Literary societies, gift for establishment or support 
of as for charitable purpose, § 15, p. 446 
Loan of funds, trustees, pow^er in respect to, § 48, 
p. 507 

Locality, gift for educational purposes Limited to, 
validity, § 42, p. 490 

Love or afPection, charity defined as, § 1, p. 412, n. 5 
Magic, gift to workers of as for charitable purposes, 
§ 17, n. 65 
Management, 

Conditions in respect to, validity, § 44, p. 497 
Trust, §§ 47-65, pp. 500-532 
Managing officers, charity, incorporation of, § 68 
Manner of execution, charitable trust, certainty as 
to, § 7 

Manual training, gift for purpose of providing for as 
for charitable purpose, § 15, p. 446 
Marine engineering, gift for advanceinent of as for 
charitable purpose, § 15, p. 446 
Masonic horne, charitable nature of, § 2, p. 420, n. 88 
Masonic lodge, 

Bequest to as sufiiciently definite, § 42, p. 486, ii. 
44 

Gifts for benefit of as for charitable purpose, § 
19 

Recognitioa as charitable institiition, § 2, p. 420 
Masses, 

Bequest for purpose of, validity, § 42, p. 493 
Gift for saying of as for charitable purpose, § 18 


Mechanics' liens, charitable corporations, property 
as subject to, § 72, p. 543 

Medieal dispensary, bequest to as sufficiently certa in 
as to beneficiary, § 42, p. 486, n. 42 
Medieal Science, gift for advancomeiit of as for 
charitable purpose, § 15, p. 446 
Membership, 

(Charitable corporations, § 68 
Chiirch, gift to as not indefinito rondoring void, 
§ 39, p. 475, n. 52 

Memorial day, gift for purposes of as for charitable 
purposes, § 19 

Mcrger, effect of merger of boiioficiary of trust, § 06, 
r>. 533 

Miiid readers, gift to as for charitable purposes, § 
17, n. 65 
Ministry, 

Bequest for education of young men for, validity, 
§ 42, p. 492 
Gift, 

Charitable purpose, § 18 
Education, charitable purpose, § 15, p. 446 
Misnomor, beneficiaries, gift for charitable purpose 
as not defcated by, § 43, p. 482 
Mission work, gift for piiri)Ose of, validity, § 42, p. 
491 

Missionary purposes, gifts for as for charitable pnr- 
pose, § 18 

Mistake, grant for charitable purpose set aside for, § 
66, p. 534 

IMisiise of property, prevention of, action by attorney 
general, § 58, p. 524 

Misuser, charitable corporations, dissolved by for- 
feiture of franchise for, § 76 
Modification, charitable trust, §§ 60, 67, pp. 532-536 
Monuments, 

Gift for care, maintenance or improvement of as 
for charitable purpose, § 14 
Governmental body's power to receive property in 
trust for, § 33 

Moral refonnation, Corporation formed for purpose 
of a<?complishing as charitable institution, § 2, 
p. 417 
Mortgages, 

Charitable corporations, power to exeeute, § 72, 
p. 541 

Trustees, powers as to, § 48, p. 507 
Mortmain, statutes of as applicable to <*haritable 
trusts, § 0, p. 435 

Motives, charitable nature of institution as deter- 
mined by, § 2, p. 418 
Muiiicipal corporations, 

Beneficiaricis, limitation to persous living in, § 
37, p. 472 

Renunciation of trust after accoptance of, § 28 
Self-j)erpetuatiiig board of trustees for institn- 
tion doiiated to, § 24 
Trustees, 

Acceptance or refusal to act, § 28 
Obligatiori as, § 47, p. 504 
Power to act as, § 33 

Validity of devise or beque.st dirc(‘tly to or in 
trust for, § 37, p. 472 
Visitorial powers, § 56 

Mimicir>al hospitals, charitable character of, § 2, p. 
422, n. 9 

Mutual benefit associations, public diurities distiu- 
guisbed, § 2, p. 420 
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Mutual wills, failiire of one party to comply with 
asr(H‘in(*ut as invalidating testamentary gift by 
oihor party (o agruoinont, § 0, p. 431 
Mystics, bc!i(‘fu;iarios limited to, valiclity of trnst, § 
37, p. 171 

Naino. cliaritablc association, exclusive right to, § G8 
National gift for r)aymont of as for charitable 

I)iirpos(‘, 15 13, n. S7 

Naval aroliitoctun», gift for advaiicciiient of as for 
{•Iiarilablo purposo, § 15, p. 440 
No<‘(ly pc‘rsons, 

(Miarily as liaving to do with rolief of, § 1, p. 
412, n. 0 

Gift for (‘stablishing or maiutaining institution 
for as foi* oharitahlo purposes, § 16 
Nogligon('(‘, liahilily for, charitablo association or 
organi'/ation, § 75, pp. 544--550 
New trnste(*. r)rovision for ar)pointment of, § 20 
Noncbaritabb* Corporation, eiigaging in work of ehari- 
tabb‘ nature as not making it charitable institu¬ 
tion, § 2, p. 41S 

Nonexisting bcaudiriaries, validi ty df trust created 
for, § 37, p. 471 

Nonuser, charitable Corporation dissolvcd by forfei- 
tun» (vf franchiso for, § 70 

Nuisance. charitable organization’s liability for inain- 
t(‘nance or confinuanco of, § 75, p. 550 
Nuinber, beiudiciaries, § 38 

Nurses, hospitales liahility for failiire to exercise care 
in seb‘ction of, § 75, p. 551 

Nnrsing association, character as charitable organi- 
zation, § 2, p. 417, n. 55 

Occult knowbnlge, heneftciaries limited to persons 
with, validity of trust, |5 37, p. 471, n. 12 
Oflicers, charitable associations or corporations, § 71 
Old ladies’ hoiue, deviso to as sullicicntly definite, § 
42, p. 4S(J, n. 42 

Old nien’s hoine, hequcst to as sufficicntly' definite, § 
42, p. 480, n. 42 

Oppresscd <»r hackward fieople, gifts in aid of as for 
charital»Ie piirpose, ^ 10 
Organizatlon, 

Gharitahle trust, 8 08 
Gontracts, liability on, § 74 
Oflicers and agents, § 71 

Test in def<*nnining charitable nature, § 2, p. 
410 

Torts, liahility for, § 75, pp. 544-550 
Origin, tnists for <4iantab}e uses, § 3 
Orphans, 

(’hanfablo gifts for benefit of, validity, § 42, p. 
480 

Directors of honn* for incapable of acting as 
trustees, § 20, n. 10 

Gift for estahlishing or rnaintaining institution 
for as for eharitahle purposes, § 10 
Overriding tr\ist for <*htiritablo purposes, validity of, 
§ 22 
Parks, 

Gift for establishmerit, maintenance or beautid- 
catlon as for charitable piirposc, § 13, n. 88 
Governrnental hody’.s power to re<*eive propcrty 
in trust for, | 33 

Parochial .schools, status as charitable institution, § 
2, p. 421, n. 3 

Parsonage, gift for purcbase, maintenance or repair 
of as for charitable purpose, § 18 
Partial irivalldity, charitable trusts, effeet of, §§ 8, 22, 
n. 48 


Parties, 

Enforcement of trust, actions for, § 62 
Validity of charity, persons entitled to questioii, 
§10 

Passivo trust, provisions of instrument as creating 
so as to affect validity of charitable trust created, 

§ 6, p. 431 

Paving town, gift for purpose of as charitable, § 13, 
n. 88 

Peace, gift for promotion of as for charitable piir¬ 
pose, § 19 

Permanency, charitable gift, construction in accord- 
ance with, § 66, p. 532 
Perpetuitics, 

Acceptance of title in, power of charitable Cor¬ 
poration, § 72, p. 541 

Administration of foreign trust contravening stat¬ 
ute against, § 79 
Charitable, 

Gift operating as, § 66, p. 532 
Organizations, gift of stock to as not void 
under rule of, § 39, p. 477, n. 70 
Presumption as to, § 43 
Philanthropy, term as embracing, § 1, p. 411 
Physicians, hospitaVs liability for failiire to exercise 
due care in selection in, § 75, p. 551 
Piety, religion as synonymous with, § 17 
Pleading, enforcement of trust, actions for, § 63 
Policy of law in respect to charitable gifts or trusts, 

§ 6, p. 427, n. 64 
Poor persons, 

Gifts intended to ameliorate condition of, valid¬ 
ity, § 42, p. 485 

Relief of, gift for as for charitable purposes, § 
16 

Poor relations, 

Gifts to or for as for charitable purposes, § 16 
Preference for as defeating charitable purpose 
of gift, § 42, p. 487 

Postgraduates, gift for education limited to, validity, 

§ 42, p. 489 
Povcrty, 

Beneficiaries, iiecessity of, § 42, p. 487 
Charitable gift for rclief of, validity, § 42, p. 485 
Poverty and distress, trust for relief of as charitable 
trust, § 12, p. 441 

Prerogutivc powers, equity courts in respect to trusts, 
§ 51 

Presumptions, 

Charitable nature of gift to association or iii- 
stitntion both founded and eonducted as char¬ 
ity, § 20 

Interest conveyed, § 43 

Selection of beneficiaries by persons designated, 
§ 40, p. 480 

Validity of charitable trust, § 6, p. 420 
Priests, gift to as for charitable purposes, § 18 
Prisonens, gifts in aid of as for charitable purposes, 
§ 10 

Private charities, public charities distinguishcd § 1, p. 
415 

Private motive, public character of gift as deprived 
by, § 12, p. 440 
Private trust, 

Public trust distinguishcd, § 1, p. 415 
Rule favoring liberal construction as not apply- 
ing to, § 6, p. 430 

Prizes and medals, bequest of fund for giving of as 
for charitable purposes, § 15, p. 447 
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?rofessorship, gift for establishment of as for charita- 
ble purposes, § 15, p. 445 

Profit, hospitals, coiisideration in determining char¬ 
acter, § 2, p. 423 

Public aid, charitable associations or corporations, § 
70 

Public auditorium or theater, gift to aid in erection 
of as for charitable purpose, § 13, n. 88 
Public bathhouse, gift to aid in erection of as for pub- 
lic purpose, § 13, n. 88 

Public benefit, charitable trust as dependent on, § 
12, p. 439 
Public charity, 

Definitioii of, § 1, p. 414 
Private charities distinguished, § 1, p. 415 
Private Corporation administering, effect of, § 2, 
p. 419 

Public homes, gift for establishing or maintaining as 
for charitable purposes, § 16 
Public improvements, gifts in aid of as for charitable 
purposes, § 13 
Public libraries, 

Gift for purpose of establishing as for charitable 
purpose, § 15. p. 446 

Governmental body’s power to receive property in 
trust for, § 33 

Public museums, gift for establishment or support of 
as for charitable purpose, § 15, p. 446 
Public seminary, devise to as not indefinite, § 42, p. 
489 

Public trusts, 

Defined, § 1, p. 414 

Private trust distinguished, § 1, p. 415 
Public waterworks, gift for as for charitable purpose, 
§ 19 

Publishing enterprise, church operating as public 
charity or charitable Corporation in respect to, § 
2, p. 420, n. 89 

Pulpit, gift for erection and maintenance of as for 
charitable purpose, § 18 

Purpose of charitable gift, §§ 12-23, pp. 43fM57 
African descent, protection of citizens of, § 16 
Aged persons, establishing or maintaining insti- 
tution for benefit of, § 16 
Agricultural, 

Exhibition fairs, grant of land to be used for 
holding, § 19 

Knowledge, advancement of, § 15, p. 446 
Societies, establishment or support of, § 15, 
p. 446 

Animals, provision to relieve suffering or to in- 
crcase comfort or enjoyment of, § 19 
Art education, § 15, p. 446 
Astrologer, § 17, n. 65 
Astronornical observatory, § 15, p. 447 
Botauical garden, § 15, p. 447 
Burial grounds, care, maintenance or improve- 
inent of, § 14 
Captives, aid of, § 16 
Cemeteries, maintenance of, § 14, n. 90 
Certainty of, § 20 

Chancel, erection and maintenance of, § 18 
Charlatan, § 17, n. 65 

Chautauqua, institution on order of, § 15, p. 447 
Churcbes, § 17 

Churcliyard, maintenance of, § 14 
College endowment, restrictions in respect to, § 
15, p. 445 


Purpose of charitable gift—Continued, 

Crystal gazer, § 17, n. 65 
Definiteness in respect to, § 20 
Determination of, § 12, p. 440 
Divorce law, promotion of iiniversal law, § 19 
Education and advancement of learning, § 15, pp. 
444-447 

Farmers, establishment or maintenance of horne 
for support and care of, § 16, n. 53 
Fellowship, establishment of, § 15, p. 445 
Fine arts, institution devoted to, § 15, p. 447 
Fire department relief associatioii, § 19 
Flood snfl*ercrs, relief of, § 19 
Free becls in hospital, provision for, § 16, n. 53 
Friendless persons, establishing or maintaining 
institution for benefit of, § 16 
Friendiy nations, § 19 

Geographical societies, establishment or support 
of, § 15, p. 446 

Government, promotion of improvements in struc¬ 
ture and methocls of, § 19 
Governmental aid, § 13 
Grotto, maintenance of, § 18 
Historical societies, establishment or sipiport of, 
§ 15, p. 446 

Homeless persons, establishing or maintaining in- 
stitiition for benefit of, § 16 
Homeopathic medicine, promotion of teacliing of, 
§ 15, p. 447, n. 50 

Indian tribes, civilization and improverneiit of, 
§ 16 

Indigent students, establishment of loaii fund 
for, § 15, p. 445 

Infirin persons, establishing or maintaining insti- 
tutioii for benefit of, § 16 
Iiijured persons, establishment or maintenance 
of institution for benefit of, § 16 
Insane persons, establishing or maintaining im 
stitutioii for benefit of, § 1(> 

Irish Ropublic, dovelopinent of, ^19 
Tjearning, § 15, jip. 44-^1-447 
Legerdemain, workcr of, § 17, n. 65 
Literary fund, foundiug of, § 15, [>. 446 
Litcrary societies, establishment or support of, 
§ 15, p. 446 

Magic, workcr of, § 17, n. 65 

Manual trainiiig, providiiig of, § 15, p. 446 

Marine engineering, advancement of, § 15, j). 446 

Masonic lodge, henefit of, § 19 

Masses, saying of, § IS 

Medical seierico, advancement of, § 15, p. 446 

Memorial day, § 19 

Mind reader, ^ 17, n. 65 

Ministers, § 18 

Ministry, 

Aid of, § 18 

Education of young men for, § 15, p. 440 
Missionary purposes, § 18 

Monuments, care, maintenance or improveinent 
of, § 14 

Naval architecture, advancement of, § 15, p. 446 
Needy persons, establishing or maintaining insti- 
tiition for benefit of, § 10 

Orphans, establishing or maintaining institution 
. for benefit of, § 16 

Parsonage, purchase, maintenance or repair of 
building for, 18 
Peace, promotion of, § 19 
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Purpose of r-bnritnblo Coiitinued, 

Poor porsons, roliof of, § 10 
Poor rol.Mt ioiis, aid of, § 10 
Priosls, S IS 
PrisoH(*rs, a id of, § 10 

Prival(‘ nioliv(‘ as di^privin?? "ift of public char¬ 
ae! or, l‘J, p. 140 

Trizes and laedals, odnealional, inodical or litor- 
ary work, ^ IT). ]>. 417 

Prof('ssnrslnp, (\slal4isliriienf. of, § 15, p. 445 
IMihlie as disl in^iiislied froia i)rivato, § 12, p. 430 
IMibra* lil)i'ari(‘s, ('stablislaiiout or supi)ort of, § 
15, ]). 110 

Pn])lie inusemiis, cstablishinont or sniJport of, § 
15, p. I b; 

Palpi!, (‘reclioa and laainbMianee of, § 18 
Pelief of poor or nnfort.anato, § 10 
Peli.uinn, Sji 17, IS, pp. 441)-4r)2 
(Ireidation f»f !it<‘ratiin\ § 18 
Piibli< ati(»ii of n(‘\vsi)ai)cr, 18 
Rotired leaeh(‘r, payiaent of annnitios for, § 15, 
p. 115 

Sebolarship, oslablisbiiKMit of, § 15, p. 445; § 15, 

115, n. IS 

Sebool books, i)rovidinp: of, § 15, p. 445 
Sei(*n('e, advaiie(‘anMit of, § 15, j). 444 
Siek p{‘rsons, (‘sta])lisbni<‘at, or maiutenance of 
bist itat ion for l>onont of, § 10 
Siii;;le tax t}i(‘ory, diMiionstratiiij; practicability 
of, 8 1!), n. 4 
Slav<*s, a id of, 8 10 

Soeialisni, (‘du<*ation in prineif)l(‘.s of, § 15, p. 440 
S(»rc(*rer, 8 17, n. 05 

Spin* of <*bureb, ereetion and inaintonaiico of,, 8 
IS 

Spirifiialisf ineniorial, apko('p of, § 14, n. 9S 
Siinday Sebool, 8 is 
Teaeber. inaiidenaiiep of, 8 10i p. 445 
Tcniperaiiee, promofion of by suppr(‘ssing liquor 
tratbe, 8 10 

Fafortufiate persfnis, rrli(‘f of, 8 10 
Ve;:(4al>b‘s, iniprovenuMit of enitiva(ion and ox- 
tension f>f nso, 8 19 

War veterans, iirovisioii for ineidal, inoral and 
pbysi(’al welbluniiK as, 8 19 
\Val(M’\vorks, 8 19 

Woman sulTra^i*, attainnient. of, 8 19, n. 4 
Worbrs fair eompany, helf)inj' oiit of fiiiancial 
ditra-nlty, 8 19 

Yonnj; Men’s <'Iirislian Assoeiation, inaintenancc 

of, 8 IS 

Qnaker <*bildren, ;:ift for edncation of, validity, § 42, 
p. 4S1> 

QnalUb*ations, trnstees, 8 24 

Railroatls, hospita Is niaiiitain<*d by, liability for in- 
j!iri(‘s froin 8 o". [>• 955 

Readinj' rooin, j^ovinaiinental !)ody’.s power to reccive 
prop(*r!,v in trn.st for, 8 33 

Reasonalde time, ae<'(‘ptance of Irnst by trnstee, § 28 
Reeeiversbip, ebaritabb.* corporatioiis, 8 08 
Red f’ross, iMMjuest to as sntlicieiitly d(4injto, § 42, p. 
4S0, n. 42 

Ref;nlation, ebaritable associations and corporations, § 
09 

Relief to poor, tenn as ineaning, 8 1, p. 412 
Relij^ioii, 

Certainty in respe‘ct to sift for proinotion of as 
respects validity, § 21 


Religion—Coiitinued, 

Charitable gift for promotion of, validity, 8 42, p. 
491 

Rcligious advancement, trust for as charitable, § 12, 
p. 441 

Religious organizations, 

'Renofieiaries limited to members of, § 37, p. 470 
Charitable gifts for all within city, validity, § 
42, p. 491 

Euforccinent of trust, parties to actions for, § 
02 

Gifts to as not void for imcertainty of benofi- 
ciaries, § 30, p. 477, n. 70 
Status as cbaritalde organization, § 2, p. 420 
Statiitory provisioiis as affecting legacies to, § 
6, p.‘ 435 

Circulation of literatnre, gift for as for charitable 
purposes, § 18 

Gift for as for charitable purpose, §§ 17, 18, pp. 
440-452 

Publication of newspaper, 8 18 
Rcligious viows, considoratioii of where torms of gift 
are indefinite, § 41, p. 484 

Ronnneiation of trust, trustee’s rigbt in respeet to, § 
28 

Rcpndiation of trnst, trustee holding property ad- 
versely, § 28 * 

Residnary clause, will creatiiig charity, coiistruction 
of, 8 n, n. 54 

Respondeat superior, charitable organization as sub- 
ject to liability undor theory of, § 75, p. 545 
Rotired teacher, gift for payment of aniiuities to as 
for eharitai)le purpose, 8 15, p. 445 
Rctroactive effect, statutos rclating to charitable 
trusts, § 6, p. 434 
Revertor, 

Charitable trnst, 8 97 

Bissolntion of charitable Corporation, 8 77 
Sale of pro])orty, trustee’s rigbt in respeet to, § 48, p. 
504 

Salvation Army, 

Berjnost to as snfficiently definite, § 42, p. 486, n. 
42 

Statns ns charitable organization, § 2, p. 420 
Sebool board, trnstee, williiigness to aet as sliown by 
resolntion, 8 28, n. 9 

Sebool books, gift for providing of as for charitable 
I)firposes, 8 15, p. 445 

Sebool districts, trnstee, power to act as, § 33 
Sebool s, 

Educational Institutions, 

Charitable institutions as incliiding term, § 
2, p. 417, n. 51 

Test in deterniining whether charitable insti¬ 
tuti on, 8 2, p. 421 

Gifts to inaintain, validity, § 42, p. 488 
Science, gift for advancement of as for charitable 
purpose, § 15, p. 444 
Scholarships, 

Gift for ostablisbment of as for charitable pur¬ 
pose, § 15, p. 445, h. 18 

Refusal to accept under rostrictions prescribed 
by trustees, cffect of, § 42, p. 490 
Scamen, gifts for benefit of widows and children of, 
validity, § 42, p. 486 

Secondary trustee, enforeement of trust by, § 58, p. 
525 

Secret purposes, bequest for as creating charitable 
trust, § 20, n. 24 
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Sect, beneficiaries limited to membets of, § 37, p. 470 
Secular organizations, beneficiaries limitod to, § 37, 
p. 470 

Selection of beneficiaries. Beneficiaries, ante 
Self-perpetnating board of trnstees, status of, § 24 
Sessions honse, gift to aicl in erection of as for 
cbaritable purpose, § 13, n. 8S 
Sex, beneficiaries limited to, § 37, p. 470 
Shade trees, governniental b{)dy\s power to rcceive 
property in trust for planting and renewing, § 
33 

Sick persons, gifts, 

Establishing or maintalning horne for as for 
charitable purposes, § 16 

Intended to ameliorate condition of, validity, § 
42, p. 485 

Single tax theory, gift to demonstrate practicability 
of as for charitable purpose, § 19, n. 4 
Situs, beneficiaries limited in respect to, § 37, p. 472 
Slaves, gifts in aid of as for charitable purposes, § 16 
Socialism, gift for education in principies of as for 
charitable purposes, § 15, p. 446 
Societies, 

Beneficiaries limited to members of, § 37, p. 470 
Contracts, liability on, § 74 
Dissolntion, §§ 70, 77 
Incorporation and organizatioii of, § G8 
Nonexistence of as defeating devise of land for 
charitable purposes, § 6, p. 431 
Officers and agents, § 71 
Public aid to, § 70 
Regulation of, § 69 

Test in detormining charitable nature, § 2, p. 416 
Torts, liability for,‘ § 75, pp. 544-550 
Soldiers and sailors, gifts to aid in care and snp- 
port of former soldiers as for charitable purpose, 
§ 13, n. 87 

Sorcerers, gift to as for charitable purpose, § 17, n. 
65 

Special technical words, charitable trust as not rc- 
quiring § 5 

Spire of church, gift for erection and inaiutenance of 
as for charitable purposes, § 18 
Spiritualist memorial, gift for upkeep of as for 
charitable purpose, § 14, n. 98 
State, 

Beneficiaries, limitation to persons living in, § 
37, p. 472 

Trustee, power to act as, § 33 
Visitorial powers vesting in, § 54 
State bureau for child and animal protection, heqnest 
for hnngry, abused and neglected animals, pow¬ 
er to reccive, § 30, n. 19 

State debt, gift in aid of payment as for charitable 
purpose, § 13, n. 87 

Status, self-pcrpetuating board of trustees for in- 
stitution donated to town, § 24 
Statute of cliaritable uses, origin of, § 3 
Statute of frauds, ai>i)licability to chantablc trust, 
§5 

Statiites of mortmain, application of to charitable 
trusts, § 6, p. 435 

Statute of uscs, ai>plication to charitable trusts, § 6, 
p. 435 

Statute of wills, af)plicability to charitable trust, § 5 
Statutory provisions, § 4 

Board of (!harities, visitorial powers, § 55 

Charitable trusts, § 6, p. 433 

Cy pres doctrine as adoptcd by, § 52, p. 513 


Statutory provisfons—Continued, 

Dissolution of charitable corporations, compliance 
with, § 76 

Incorporation of charitable organizations, com- 
pliancc witli, § 68 

Limitntions as to amonnt cbaritable institutions 
inay take and liold, § 30 
Sale of trust property, § 48, p. 505 
Subject matter, 

Application of, § 47, p. 500 
‘Certairity as to, § 46 
Trust, §§ 43-46, pp. 493-500 
Siibscription contracts, charitable corporations, pow¬ 
er to accept, § 72, p. 540, n. 18 
Substitiited trustee, Corporation, power to act as, § 
30, n. 20 

Successor trustee, 

Beneficiaries, exercise of power to select benefi¬ 
ci aries, § 40, p. 480 
Manner of appointment, § 26 
Sumrner horne, Corporation siipplying as charitable 
organization, § 2, p. 417, n. 55 
Sunday school, gift for as for charitable pui*pose, § 
18 

Siiperannuated preachers, gifts for relief of, validity, 
§ 42, p. 491 

Siiperstitions, gifts not proh ibi ted as, § 18 
Supervision, selection of beneficiarios, § 40, p. 482 
Supervisory powers, persons other than coiirt or triis- 
tee, §§ 53-57, pp. 520-523 

Siirplus, cy pres doctrine as applicable to (Jisposition 
of, § 52, p. 519 
Synoiiymoiis tenus, 

Alnis and charity, § 1, p. 412, n. 6 
Charitable use and charity or charitable trust, 
§ 1, p. 414 

Piety and rcligioii, § 17 

Public trust and cbaritable trust, § 1, p. 414 
Teaeher, gift for maintenanco of as for charilablo 
purpose, § 15, p. 445 

Teacher.s’ retirement fund as not charity, § 2, p. 417, 
n. 55 

Teiiif)erancc, gift for promotioii of as for charitable 
j)urposos, § 19 
Titio to propiM-ty, § 43 

Torts, liability for, charitable «associatious or corpo¬ 
rations, § 75, pp. 544-556 
Town, trustee, [)ower to a(*t as, § 33 
Town honse, gift to aid in erection of as for jiiiblic 
purpose, S 13, n. 88 

Town treasurer, trnstc^e, power to «aet as, § 33, n. 47 
Township, trnst(‘ 0 , power to act as, 33 
Trade or occupa tion, beneficiaries liniiU?d to persons 
following, § 37, p. 470 

Tre.asurer, cbaritable corporations, fK)W(TS of, § 71 
Trial, onforceinent of tnist, actions for, g 01 
Trust fund theory, exemption of cb}n'it;i})l(‘ organiza¬ 
tion from liability for torts, § 75, p. 515 
Trnstoos, §§ 24-36, p[). 457-470 

Abandonmont of trust, eff(‘ct of, § 66, j). 533 

Accopl«auco or refusnl of trust by, § 28 

Ac<.'onnting, duty as to, § 47, p. 503 

Actions, onforceinent of trust, § 58, p. 525 

Adverso possossion by, § 28 

Alienation, rigbt of, § 48, p. 504 

Ai)plication of fund, duty in respect to, § 47, p. 

500, n. 20 
Appointment by, 

Court, waiit or failure authorizing, § 27 
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Tnistees— C<mt i ii ucd, 

Apr>oiiitin<‘nt hy—(\>nti]iuod. 

Donor, i)p. 4r)T-4t;0 

Associations. powor to act as, § 34 

KIToct, of siibs(Hnierit incorporation, § 35 
oC 01 ’ for, § 3() 

UtMiofioiary, 

Powor (o lak(^ as, Ji 37, p. 472 
So](‘(‘tion of, ^ 40, pp. 477-4S2 
jiond, n(‘j^l<H*l or r(‘fusal lo ^ivc as refiisal of 
trusi, § 2S 

f%‘i])acity (o lako, 20-30, pp. 404-470 
Ou-tainty in d<‘sij»:iiat ion of, § 25 
('haritahlc Irust, dopondont on triistoe competent 
to (ako, 5 

('oll(‘;U'u<‘s, apT)ointment, ^ 20 
('onifxuisation, 

Provision for as depriving trust of charitable 
nature, § P2, ]). 442 
SaU‘ of Irust pr(>iK‘rty, § 48, p. 500 
(’onv(‘yanf('s (o, § 27, p. 504 
Corj>()rali<)ns, 

Papal>ility of takinj^ and lioldin. 2 : property 
as, ^ ‘I(> 

Nonexislinj' corporatioiis as empowered to 
act, ii 32 

Couuti(*s. p<>w(‘r lo act as, § 33 
Cy pn*s applicat ion of <‘state l)y, § 52, p. 519 
D(‘ath, A<luanistrati<>n of trust by court, §§ 27, 40 
Discrctiou, 

(’onip(‘Ilin^' oxcrcise of, § 49 
Maiiaj^<‘in(uit of trust, § 47, p. 502 
iS(‘lcction of iMUK^ficiarb^s, § 40, ])j). 489, 481 
Vc*stc(i in as uot invalidatinj? trust, § 20, n. 22 
EnforccuKuit of trust, 

Ardions f<M', § 5S, p. 525) 

Parties to actions for, § 02 
Exe<*utor of will as autiiorizod to act as, § 27 , 
Kx jjratia, statut(jry provision relatinfi; to, con- 
stnad ion, {i 27 

Feos and conpKuisation, provision for as defeat- 
ing eliaritai»le trust or jrift, § 9, p. 431 
Foreiii:n <*orporations, power to act as, § 31 
Forcipi trustees, cajiacity to take, § 29 
Forinal acceptanci* of trust as unnecessary, § 28 
Fn*o inv(‘strnent of trust property or funds, § 48, 
p. 508 

Governniental Imdies, power to act as, § 33 
Implie<l powcrs, sal<! of property, § 48, p. 504 
Inability to act, adininistration by court of 
cquity, ii 27 

Inability to take and act, administration by 
court of cquity, § 27 

Incapaiiility of takiiiff at time of gift as affect- 
ing validity, § 0, jj. 431 
Incorporation of, § 08 
Tnvestinent, § 48, p. 507 
Joint a<*tion, necessity of, § 47, p. 503 
Judicia! supervision, § 40 

Lease of pror>erty, authority to exeeute, § 48, p. 
500 

Legal estate taken under deed clearly for charitti- 
ble use, § 0, p. 431 

Loan of funds, power as to, § 48, p. 507 
l^Iajority, action by as necessary to exercise of 
eorporaU? powers, § 72, p. 542' 

Management of trust, di seret ion as to, § 47, p. 502 
Mortgages, power to exeeute, § 48, p, 507 


Trustees—Continued, 

Municipal corporations, 

Acceptance or refusal of trust, § 28 
Acting as, obligations, § 47, p. 504 
Power to act as, § 33 

New trustee, provision for appointment of, § 26 
Nonexistence at time of gift as affccting validity, 
§ C, p. 431 
Persoiial, 

Discretion reposed in, etfect of as respoets 
administration by court of equity, ^ 27 
Power of selecting benefici aries, (‘xercise by 
successor trustees, § 40, p. 480 
Provision for by donor, §§ 24-26, pp. 457-460 
Qiialiflcntions of, § 24 
Refusal to accept trust or act, § 28 

Administration by court of equity, § 27 
Removal of, 

Action for as proper metliod of enforcing 
trust, § 60 

Administration of trust by court of equity, 
§ 27 

Reiiouncemeiit of trust, effect of, § 66, p. 533 
Reiiunciatioii of trust, § 28 
Repudiation of trust, § 28 

Rules and regiilations at variance with charitable 
piirpose set forth in instrument, § 6, p. 431 
Sale of property, rights in respoct to, § 48, p. 
504 

School board, willingness to act as shovvn by reso- 
lution, § 28, n. 9 

School districts, ]) 0 \ver to act as, § 33 
Seloction of beneficinries by, § 40, p. 477 
State, power to act as, § 33 
Subordinate branch of Corporation, power to act 
as, § 34, n. 85 

Successors, determinat ion of inanner of appoint- 
inont, § 2() 

Town, {)ower to act as, § 33 
Townships, power to act as, § 33 
TJncertain designation, administration by court 
of cquity in caso of, § 27 
United States, power to act as, § 33 
Visitorial powers, § 54 

Want or faihire of, appointment by court, § 2T 
Triists, 

Uharitable trust, ante 

Enforcemmit, want of court vested with jurisdic- 
tion as affecting validity, § 6, jk 432 
Private trusts, ante 
Public trusts, ante 
Tiiition, 

' Educational iustitutions, ebarge for as affecting 
eleemosynary or charitable character, § 2, p. 
421 

Requirements as to as changing character of 
school as charitable institution, § 42, j). 489 
Ultimate resuit, considoration given to in determiu- 
ing wliether gift vvas for charitable use, § 12, p. 
440, n. 69 

Uncertainty, charitable gift as vold on ground of, § 
20 

tlndiie inflnence, grant for charitable purposes set 
aside for, § 6(5, p. 534 

Unfortunate persons, gift for relief of as for charita¬ 
ble purposes, § 16 

Unincorporated associatioiis. Associations, ante 
United States, trustee, power to aet as, § 33 
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Unmarried mothers, associatioii to provide retreat 
for as charitable organization, § 2, p. 417, n. 55 
Uses, statute of as applicable to charitable trusts, § 
6, p. 435 

Vagueness, charitable trust, § 23 
Validity, 

Charitable gifts or trusts, § 6, pp. 427-436 
Charitable trusts, pei-sons entitled to question, § 
10 

Variatioii, plan or purpose of trust, power of eourt 
in respect to, § 50 

Vegetables, gift for iniprovement of cultivation of as 
for charitable purposes, § 19 
Visitorial powers, 

Judicial supervision of, § 49 
Legis!ature, § 57 
JMiinicipal corporations, § 56 
Persons other than eourt or trustee, §§ 53-57, pp. 
520-523 

Visitors, enforcement of trust, right of action for, § 
58, p. 526 

Voluntary associations, 

Associations, ante 

Incorporation as charitable Corporation, § 68 
War veterans, gift to provide for mental, inoral and 
physical well-being of as for charitable i)nrposes, 
§ 19 

Waste of property of charitable Corporation, § 76, n. 
43 

Waterworks, governmental body’s power to receive 
property in trust for use in connection with, § 33 
Welfare of others, charity as gift to promote, § 1, p. 
412, n. 9 

White childreu, charitable gift for education liinitcd 
to, validity, § 42, p, 489 


CHARITIBS 

Widows, charitable gift for benefit of, validity, § 42, 
p. 486 
Wills, 

Amount to be elevoted to charitable purpose un¬ 
der, test as to reasonableness, § 6, p. 432 
Charitable trust created by, § 5 

Partial invalidity as alTocting, § 8 
Construction, 

Attempt to create charitable trust, ^ 6, p. 430, 
n. 72 

In respect to charitable bequesi, § 70 
Cy pres cloctrine as applica}>le to trusts created 
by, § 52, p. 515, n. 63 

Mislaying of as siiflicient to defeat charitable 
trust created, § 20, n. 27 

Eetroactive elfect ou of statiites relating . to 
charitable trusts, § 6, p. 434 
Woman suffrage, gift to aid in attaiiinieiit of as for 
charitable purpose, § 19, ii. 4 
Words and phrases. Definitionis, ante 
Workhouse in foreign country, presnniption as char¬ 
itable institution, § 2, p. 417, n. 55 
Workingnien, gifts for education liinited to, validity, 
§ 42, p. 489 

World’s fair coinpjiny, gift for hclping oiit of finan- 
cial dilliculty as for charitable pur])os(‘, § 19 
X-ray department of hospital, ('onsideration apart in 
determining wh(‘ther hospital was charitable in¬ 
stitution, § 2, |).‘-424, n. 20 
Youug Men’s diristiali Associatioii, 

Gift for niaintenance of as for charitable purpose, 
§ 18 

Htatus as boiKwolent or charitable institution, § 2, 
1>. 420 

Yoiing Worneri’s Christian Associatioii, status as bene- 
volent or charitable institution, § 2, p. 521 
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Abandonment, 

Crops, inortgagee’s right to rocovery for ex¬ 
penses incurred in production, § 188 
Husbaiid’s abandonment as affccting wifc’s exe- 
cution of mortgage, § 19, n. 27 
Insecurlty clause authorizi ng mortgage to take 
possessioii in case of, ^ 182, n. 96 
Mortgagor’s right to remain in possession before 
defaiilt as affected by, § 177 
Priority of lien over crop mortgage as affected 
by, § 301, p. 942 
Redemption, right of, § 434 
Abroad, mortgage of goods, recordation, § 133 
Absolute bili of sale, 

Distinguished, § 6. 

Evidence to establish as mortgage, admissibility, 
§ 11, p. 603 

Recordation, nccossity of, § 149 
Absolute sale, chattel mortgage ofierating as, § 1, 
n. 7 

Abstivct books. 

Descriptiori of in instrnment, sufficiency, § 57, 
p. 662, n. 66 

Photographing of by mortgagor while in posses¬ 
sion, liability for, § 186, n. 80 
Acceleratioii clause, 

Presence of as affectiiig character of instrnment 
as mortgage or conditional sale, § 7, p. 591 
Sale of property as affected by, § 263, p. 883 


Accelcration of maturity, 

Coiidition in respect to as affectiiig validity, § 43 
Failure to require as effecting subseqiieiit right 
of foreclosure, ^ 360 

Waiver of right by acceptance of snbsequeiit 
payinciit, {i 330 
Acceptance of inorlgage, 

Evidence as to, S 91 
Presumption as to, ^ 91 
Validity as dependent on, § 90 
Accessions, mortgage on existi ng chatlels as includ- 
ing, 120-122 

Accommodatiori liability, afiidavit to mortgage as 
security for, statement as to considei*ation, § 
84, p. 709 

Accompanying agreernents, recordation, necessity of, 
§ 149 

Accord and satisfaction, onti*y of satisfaction on, ue- 
cessity, § 349 

Account book, pa«ting mortgage on as sufiicient de- 
livery, § 88, n. 32 
Account ing, 

Actions for, ^ 439 

In j-espoct to unrecordod mortgage, § 140 
Equitablc right to as subject to mortgage, § 21, 
n. 34 

Soveral mortgagees, compelliiig of as between, § 
250 

Accouiits. Book Accounts, post 
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Ackiiowlodfxmoiit, 

AMidavit of faitli as rcndering uimecessary» 

^ S2, I). 

Assigiinuait of inorigage, nocossity of, § 312 
Assiiniptioii of liability, nocossity as against per¬ 
solis assiimiiig, S ‘'^2, p. 01)5 
Attostatioii liy, sunicioncy, § 81 
Attorii(\v in fad, antliority to make, § 82, p. 697 
(VrtUicatc, S2, p. 098 

CNiiist niclion of statutos rolatiiig to, § 82, p. 696 
Cojiy givt‘ii lo inortgagor as roipiirod to show, § 
SI), n. 41; 

Corporations, ^ 82, p. 699 
t^-oditors, iM‘<‘ossity as against § 82, p. 694 
J)i' lach/ olli('(‘rs, antliority to take, § 82, p. 698 
DolVid 111, 

('iin* hy uiortgagoo takiiig possessiou of prop- 
orly, 212 

K('cordalion iiot o[)orating as iiotice in case 
of. 101, ]). 771 

Kiglit to (‘iirorcii in anothor state as affected 
i>y. § p. 008, n. 8 
I)ock(*l. iiunnorainium, 82, j). 090 
Foroign (‘orjiorations, ^ 82, p. 097, n. 45 
Iliisliand and wif<‘, Joinder in, ^ 82, p. 098 
Mix('d niortgagi», 82, p. 098, ii. 59 
No(‘(‘ssity and siitiiciency, § 82 jip. 094-099 
Nonn‘sidonts, placo of taking, ii 82, ji. 097 
Noli<'<‘, jioc(*ssi(y for as affo<*tod liy, § 82, p. 695 
Ollicors antliori'/(*d lo tako, § 82, p. 098 
Parties, nocossity as IxIwihmi, § 82, p. 094 
rijrsons inakiiig, H 82, p. 097 
ina<N‘ for, ii 82, p. 097 

l*usK<‘ssioii of propiMly, takirig of as rendering 
nnne<‘essary, S 82, p. 090 
i{eackno\vledgnn*nt, § 82, p. 690, 

Itecordat ion, 

haw (pieslion resp(»cting snflicicncy of ac- 
knowk'dgnu‘Jit for, § 107 
Xe<*essity for j)ur[)oses of, ii 82, p. 695 
Kerpiiremeiits as to, ^ 82, pj). 094-099 
Signaturi* and si^al of otlicer, ii 82, p. 099 
8iil)seqneiit piircliasers, necessity as against, § 
82, p. 094 

Third iiersoiis, n<*c(‘ssity as against, § 82, p. 095 
Veime, stateinent of in certilicate, § 82, p. 699 
Witnessing as iiiaking uimecessary, § 82, p. 690 
Ac(iuiesceii<*e, 

Accepi ance of mortgage by, § 90 
Sale of property, effect of, § 202, p. 879 
Actions, 

Assignnuait of mortgage, actions by and against 
assigm‘(*s, ii§ 324, 325, pp, 970-974 
Bdween mortgagees, iiij 24(5-254, ])p. 800-871 
Jty mortgagee*, 228-245, pp. 835-805 
r>y inortgagor, 

Against inortgagee, §§ 218-220, pj>. 824-832 
Against third persons, § 227, pp. 832-834 
Foreciosnre, B 398-421, pp. 1049-1079 
Injimclion against foreciosnre, rules applicable 
to, ii 305, p. 1019 

Iiisecurity clause in mortgage, enforcemeiit by, 
§ 182 

Mortgage debt, rights as to, ii§ 440-442, pp. 1098- 
1100 

rossessioii of property after default, remedy by, 
§ 185 

Priorities, determination of, § 310, pp. 956-959 


Actions—Continued, 

Recordation, determination and establishment 
of rights as to unrecordcd mortgage, § 140 
Redemption and accounting, § 439 
Removal of property, mortgagee against mort- 
gagor, § 267 

Removal of property, mortgagee against piirchas- 
er or transferee, §§ 268-275, pp. 896-905 
Sale of property, 

Mortgagee against niortgagor, § 267 
Mortgagee against purchaser or transferee, 
§§ 268-275, pp. 896-905 
Purchaser or transferee suing, §§ 276-278 
Satisfaction or release, recovery of penalties for 
failiire to enter, § 350, pp. 998-1001 
Setting aside mirecorded mortgages, § 140 
Wrongfnl foreciosnre, recovery for, § 393, p. 
1046 

Actual delivery, validity of mortgage as dependent 
on, § 87 

Actual knovvledge, descriptioii of property aided hy, 
§ 57, p. 663 

Additional security, discharge of mortgage as re- 
* suit of giving, § 340 

Additions, stock in trade, mortgage as including, § 
126 

Validity, § 26, p. 633 

Address, mortgage as reqiiired to show, § 55 
Adequacy of consideration, distinction hotween mort¬ 
gage and conditional sale as determined by, § 
7, p. 590 

Adequate remedy 'at law, absence of as warranting 
injunction against foreciosnre, § 365 
Adjudication, proceedings for injunction against fore- 
closurc, § 305, p. 1019 

Adjnsted interest, adidavit contaiiiing statemeiits rc- 
specting payment of, sulficiency, § 84, p. 708, 
n. 87 
Advances, 

Afildavit stating consideration as siich, sutlV 
ciency, § 84, p. 707 

Constructioni of mortgage securing, § 110 
Descriptioii of in iristrumeiit securing, § 74 ’ 
Lien of mortgage covering, commencement of,. 
§ 290 

Lien of mortgagee for imrsuant to provisions of 
moitgage, § 188 

Mortgage staiiding as security for, § 110 
Consid(‘ration, § 42, x>. 050 
Validity, § 38 

Priority of lien of mortgage securing, § 297, p. 
9.37 

Crop mortgage, § 301, p. 942 
Recordation of mortgage covering, § 133, n. 14 
Sale of property mortgaged to secure, § 263^ p. 
884 

Adverse possession, priority of titio to lien of mort¬ 
gage, § 289 

Advertisement, sale of property, 

Foreciosnre, § 412 

Foreciosnre by sale without judicial proceedings, 
sufficiency of, § 370, p. 1026 
Advice of counsel, defense of, crimiiml proseciition 
for sale or removal of projierty, § 280 
Affidavit, 

Acknowledgment in form of, sufliciency, § 82, 
p. 698^ 

Aider of by statement in mortgage, § 84, p. 705 
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Affidavit—Coiitinued, 

Attachineiit of as affocting character of iiistni- 
mciit as inortgage or coiulitional sale, § 7, 
p. 591. 

Defect iii, possession by mortgagoe as curiiig, 
§ 212 

Falsity, validity of mortgage as affected by, § 
S4, p. 795 

Fore('losni ‘0 by, 422-429, pp. 1070-1087 
Roquisites, § 424 

Foreclosiire by sale without jiicUcial proceeclings, 
§ 808 

lurat, iiocossity of, § 84, p, 709 
Parties, descriptioii of, § 84, p. 709 
Recordatioii of, § 159, p, 707 
Kecordation of mortgage in absoncc of, § 182, 
n. 9 

Renewal of mortgage, § 172 
Requirements as to, § 84, pp. 700-710 
Seqnestration, foreclosiire actioii, § 407 
Signature to, neccssity, § 80; § 84, p, 709 
Statiitory provisions respecting, cornpliance with, 
§ 84, p. 704 

Affidavit of illegality, foreclosiire, § 426 
Aflirmation, snfUciency of as affidavit, § 84, p. 701 
After acqiiired property, 

Agreemont to extend lien to, 

Effect of new mortgage on siich after ac- 
quired property, § 1.07 
Junior mortgagee as bound by, § 290 
Assignmeiit of mortgage, right of assignee in 
rospect to, § 319, n. 80 

Conuuingling, neccssity for inclnsion in mort¬ 
gage, § 120, n. 91 

Crops, jury question as to whother mortgage was 
intended to cover, ^ 100, n. 70 
Description of, sufficieiicy of, § 60 
Fraiid in acqulsition of, validity of mortgage on, 
§ 23, p. 618 

Intention as ileterrnining whethor mortgage cov- 
ers, § 118 

Lien of mortgage covering, 

Commenccment of, § 290 
i8cope and extent, § 291, p. 922 
Omission frora description of mortgaged prop¬ 
erty, burden of proof as to, § 70 
Priority of lien, § 297, p. 936 

As between mortgages covering, § 294, p. 926 
Recordation of mortgage on, notice, operation 
as, § 164, p. 770 

Replevin or trover for possession of by mort¬ 
gagee, § 229, p. 837 
Sale of by mortgagor, § 263, p. 884 
SelleFs lien or interest, priority of, § 305 
Stock in trade, agreenient for retcntion of pos- 
sessiori with power of sale as affecting valid¬ 
ity of lien, § 203, ii. 53 

Transfer of note secured by, security as trans¬ 
fer red with, § 314, "n. 48 
Transfer of possession, validity as to crcditors, 
§ 189, n. 34 

Validity of mortgage on, § 26, pp. 625-634 
Age, description of aninials by stating characteristics 
with respect to, sufficiency, § 65 
Agerits, 

Acceptance of mortgage by, § 90 
Affidavit oxecuted by, snfficiency, § 84, p. 703 
Attestation of iiistrument, validity as affected by, 
i 81 


Agents—Contiiiued, 

Blanks, filling in of, § 78 

Conversioii of mortgaged property, joint liability, 
§ 216 

Crimina! liability for sale or removal of property, 
§ 281 

Foreclosiire by sale without judiiaal proceediiigs, 
mortgagee as agent, § 373 
Mortgage by, validity, ii 23, p. 615, n. 45 
Mortgagor acting as, transfer of ixissession, § 
211 

Mortgagor in possession with power of salo, 
stocks in trade, § 205, p. 811 
Possession of proiK‘rty by agent of mortgagee, 
lien of mortgage as affected by, § 342, p. 992 
Recordation by, 8 130 
Renewal affidavit by, ii 172 

Retention of possession by mortgagor as agent 
of mortgagee, § 195 

Sale of projierty, liability for conversion, § 2G4, 

p. 886 

Stipnhdions concoriiing as affecting character of 
instrimieiit, § 5, p. 586 

Tendor of payrnont by, siiffichmcy, § 336, p. 985 
Transfer of possession, takiiig and retainiiig pos- 
sessioii throngh agent, § 211 
Agreenient, 

Affidavit to mortgage giveri to secure, statement 
as to consideration, § 84, p. 708 
Alteration of instrnment from phulge to chat- 
tel mortgage as requiring, § 4, p. 583 
Filing or recording of agrccmmit to exocute 
mortgage, § 132. 

Possession of property after default as affected 
hy, § 183, I). 7J)0 
Before default, ii 178 
Priority of lien, § 296 

Bnrdeii of proof as to, § 310, p. 958 
Recordation, 

Neccssity of, ii 14J) 

Withholding from r(‘cord, effect of, § 157 
Sale of property by mortgagor, validity of, § 202 
Agricultural lien, distinguished, § 3 
Aidors and abettors, sale or removal of property, 
crimiual liability, § 281 

Alien enemies, redemptiori, limitations in respect to, 
§ 435 

Alteration of instrnrnciit, reacknowledgment as es- 
sential in case of, ii 82, p. 69() 

Alternati ve money jiidgment, replevin actiori by mort¬ 
gagee, § 244 
Alternati ve remedies, 

Character of instrnment as conditlonal sale or 
mortgage as affected by provision for, § 7, 
p. 597 

Conversion or foreclosiire, § 363 
Ambignity, constniction as affected by, § 104 
Amendments, 

AHidavit of foreclosiire, § 424 
Affidavit of illegality, foreclosure, § 426 
Kxeeution, foreclosure by, § 425 
Fortheoming boiid, foreclosure by affidavit and 
exeeution, § 427 

Notice of sale, foreclosure by salo without ju- 
dicial proceedings, § 370, p. 1026 
Pleadings, 

Aetion by mortgagee agaiiist purchaser of 
mortgaged property, § 272, p. 899 
Aetion on mortgage debt, $ 440 
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Amendments—Continued, 

'oiiiimiod, 

l)<?rnni(‘ hy nu>rtj;aj;(H\ ^ 241, p. 851 
Koivclosnn* arlioii, i? 405, p. 1057 
Kepl(‘viii by niortjjjaj^or asainst mortgagee, 
S 22:i 

lietuni of sal(‘, forocJosurc* liy sale without jiidi- 
cial pn)(*(HHlings, ;i83 
Aniount of debt, 

Adiiiissibility of ovidonco as to, action by mort- 
gag(M‘ for i)ossession of proporty, § 242, p. 855 
Missl:at<‘mi‘nl as t.o, validiiy of mortgage as af- 
foct(‘(i by, § 7« 

Noji(*(‘ of sale as rcMpiirod lo sbow, foreclosurc 
l»y sale without judieial proceediiigs, § 370, 
p. 1025 

Aninials, 

S(*e, also, lave Stoek, i)Ost 
I)('^«*riplion of in mortgage, sndidency, § 05 
lia lnsioii in mortgage deseribing property as, § 
110, iK 35 
Inejeasi‘ of, 

Inehision in mortgage on, § 121 
Transfer of i)ossession, symboli{*al delivcry 
as stiUieient, § 201) 

Ans\V(n*, 

Fonslosiin* aelion, g 405, p. 105(5 
Keplevin a<'tif»n by mortgagee, § 241, p. 850 
Anleee<I(‘nt debt, eonsid(‘ration for instrninent, § 42, 

[I. 010 

Aniecedinit purehasers, recordat ion, nceessity as 
against, § 142 
Anledat ing instninienl, 

K‘^Ioj)im‘ 1 l»y reason of as r(‘sp(‘ets prior it y bo- 
(ween iiiorlgag(\s, Ii 204, j). 020, n. 00 
Validity as affe<*(ed by, § 70 
Ap[)ara(ns, iM’oi)er(y inelnded within terin as used 
in, 

Mortgage, § 110 

Appearanee, foreeO^snn» ae(i(»n, §401 
Ai4M*ndages, iiroporty inelnded within terin as used 
in in<»rtgage, § 110 

Apprais«*in(*n(, foreelosure, sale of j>roi)(*rty recpiiriiig, 
§ 412 

A{»proval, sales on, inorlgag(' of int(‘rest, § 23, p. 017 
Appnrtenan<*es, projMM-ty inelnded within terin as 
nsed in morlgagf*. § 110 

Arrest, validity fd' mortgage ex(‘euted nnd(*r threat 
of. § 05 

ArlisaiVs lien, j^riority over mortgage, § 300 
Assent, 

X(‘(’essity of, § 03 
Partif‘S 1.0 mortgage, §§ 17-20 
Assigmiient, §§ 311 325, fip, 050-074 

A<‘tion on m<»rtgag(* <lebt, assignee’s rights in re- 
spf‘r*t to, § 140 

Aetions by and against assignees, §§ 324, 325, jip. 
070 074 

Ainonnt re<‘ovf*rabU* hy assignee, § 321 
<k>nversion, assigne(‘’s right to maintain action 
for, § 324, p. 070 

I)<*fens(»s betwe<»n original parties, assign<;e as 
laking subj(‘Ct to, § 322 

Distdrarge of mortgag(‘, payinent to assignee, § 321 
Bist ingnished, § 3 

Kntry of sat.isfaction as (*xcused by, § 350, p. 998 
E(iuities, 

Between original parties, § 322 


Assignment—Ooiitinued, 

Eipiities—Continued, 

Third persons assignee as taking free froin, 
§ 323 

Evidence as to, § 318 

Extensioii of time for payment by assignee, § 330 
Piling or recording, necossity of, § 313 
Eoreclosiire of mortgage by assignee, § 358 
Implied warranty, § 320 

Iiisecurity elaiise in mortgage, right in respect 
to, § 182 

Mortgage alone, right passing to assignee, § 310 
Mortgagee’s right of in goneral, § 311 
Mortgagee’s right to maintain detiniie as affect- 
ed by assignment of mortgage, § 220, p. 838 
Mortgagor or owner of property, effect of assign¬ 
ment to, § 317 

Note or debt, transfer of as transfer of security, 
§ 311 

Part of (*hiim, iiiterest in security carried with, 
§ 315 

Payment or discharge of mortgage as affecting, 
i 321 

Payment to and relief by mortgagee after, § 321 
Pleading of, foreelosure action, § 405, p. 105(5 
Possessi on of property, 

Before dcfaiilt, right in respect to, § 177 
Mortgagor’s right to from expross or implied 
stipnlation, § 178 

Prior i ty of mortgage over, § 207, p. 935, ii. 92 
Record of mortgage as noti(je of papor so iii- 
cumbored, § 1(54, p. 7(59 
Recordation, nocessity of, § 149 

Against assignee of mortgagor, § 135 
liclease of lien by assignment of mortgage to 
mortgagor, § 344 
Requisitos and validity, § 312 
Rights accpiired by assignee, § 319 
Salo of proi)erty, 

Conversion as resuit of, § 215, p. 818 
Mortgagor’s right to, § 2(50 
Sale by assiginse under povvor of sale, § 3()i), 
m 58 

Surplus, mortgagoe’s riglit to, § 319 
Tender of payment to assignee,' snirici(}n(‘y, § 33(5, 
p. 985 

Assignimmt for benefit of creditors, 

Distinguished, § 3 

Refiling as (‘xcused liy assigma‘’s taking posses- 
sioii of pr(>p(3rt.y, § 170, p. 780 
Sale of propm-ty liy assignee, pnxieeds as subject 
to lien, § 2(5(5, p. 895 

Stock of goods, mortgage permitting relention 
witli powcr ol* sale as vaiid against, § 203 
Validity of mortgag(; on aft(;r aequir(Kl property 
as affectod by, § 20, p. 030 

Assmned iiame, signaturo to instnimenfc in, validity 
as affected by, § 80 

Assumpsit, action of, mortgageo’s right of in re¬ 
spect to sale of mortgaged property, § 2(59 
Assumption of liability, 

Discharge of lien by, § 340 
Purchaser of mortgaged property, § 2(51; § 2(55 
Attaching creditors, deseri ptioii of jiroperfcy as 
against, sufliciem‘y, § 57, p. 002, n. 00 
Attachraent, 

Conversion as resuit of sei:sure and sale of prop¬ 
erty in derogation of fnortgagee’s right on 
writ of, § 217 
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Attachment—Continiied, 

Foreclosiire action, § 407 

Recordat ion, absonce as affecting liability to 
seizure, § 180 

Sale of niortsaged proporty on, mortgaffee’s right 
to maiiitaiii repleviii or trover against piir- 
chaser, § 281 

Seizure of proporty niider as affecting lien of 
mortgage, § 342, p. 008 
Attachinen t crod i tors, 

Injmictioii to prevent foreclosiire as maintainable 
by, § 805, p. 1018 

Intervention in foreclosiire action, § 403 
Attestation, 

Correctioii of defects in, § 81 
Jiiry <piestions iii respect to, § 02 
Roquirements as to, § 81 

Attorney, aifidavit execiited by, sufidcieiicy, § 84, p. 
703 

Attorney in fact, 

Acknowledgment by, snfficiency, § 82, p. 697 
Affidavit execnted by, snfficiency, § 84, p. 703 
Attoniey’s fees, 

Foreclosiire, recovery of, § 431 
Notice in respect to, recordation operating as, § 
164, p. 760, n. 25 

Provision for as affecting validity, § 41 

As affecting character of instrniuent as mort¬ 
gage or conditional sale, § 7, p. 501 
Purchaser of mortgaged property as liable foi*, 
§ 275 

Tender of after proceedings have boeu com- 
mencod to enforce mortgage, discharge as de¬ 
pendent on, § 336, p. 084 
Aiitomobiles, 

Descriiition of in mortgage, snfficiency, § 57, p. 
666 

Parts, § 57, p. 662, n. 66 

Badge of fraud, recordation, withholding of mortgage 
from record as, § 157 
Bailee, 

Conversion as resuit of alteration of property by, 
§ 216, n. 57 

Mortgage execnted by, validity, § 23, p. 615, n. 45 
Mortgaged property in possession of, transfer of 
possession, § 210 

Mortgagor remaining in possession after defanlt 
as having rights and liabilities of, § 183, p. 
791 

Sale of property, liafbility for conversion, § 264, 

p. 886 

Bailment, 

Distinguished, § 3 

Trust pcceipt transaction as in nature of, § 0, p. 
601 

Bales of cottori, description of in instrument, siiffi- 
ciency, § 57, p. 062, n. 66 
Bankruptcy, 

Discharge in as affecting validity of mortgage 
on after acquired property, § 26, p. 630 
Mortgageo’s right to possession of property be- 
fore defanlt as affocted by, § 177 
Possession of propenty, volnntary petition as an- 
thorizing mortgagee in taking possession, § 
180 

Barbeciie oven, description of in instrument, suffi- 
cicncy, § 57, p. 602, n. 66 


Beneficiaries, 

Accept:ince of mortgage in form of doed of trust 
])y, necessity, § 90 

Affidavit, necessity of joining in, § 84, p. 703, n. 23 
Bili of particiilars, foreclosure action, § 405, p. 1057 
Bili of sale, 

Delivery of as eonstitiiting chattel mortgage, § 4, 
p. 581 

Description of property coinpl(‘ted by reference 
to, § 58 

Description of proporty in, recordation operating 
as constructive notice of, § 164, p. 7(>9, n. 25 
Eviclence establishing as mortgage, admissibility, 
§ 11, p. 603 

Filing or recording of, § 132 
Foreclosiire, failure to execiito as affecting title 
of purehaser, § 3S5 

Modification by subsecpioiit agreement as ren- 
dering it mortgnge, S 6 

Paymont of mortgage dobt proved by, § 353 
Recordation, necessity for when given as seenri- 
ty, § 149 

Statement of being iiitended as security, (*flVct 
of, g 5, p. 584 

Statutory provisions making mortgage, § 7, p. 592 
Blank, execiition of instrument in, § 7«S 
Bona fide purdiaser, 

Mortgagee as, 307-309, pp. 1)53-956 
Mortgagee as, 

Notice as affecting, § 308 
Pre-existing debt as C()nsi(l(‘ra1 ion, § 309 
“Transfer of jiossession as nff(*(*ting rigiits of, § 
189 

Bona fide recordation, reqnirem(‘nt as to for pro- 
toction against iinrecorded instrunnud, 

Bonds, 

Fortheorning bond, foreclosiin^ by afiidavit and 
execiition, § 427 

lujunction to prevent foreclosure, § 3(55, p. 1019 
Recordation, necessity of, § 150 
Retentiou of poss(*ssion of prop(‘rty afhu* defanlt, 
(‘ffect of, § 188, p. 701 

Warrant of seizure, daimiges recov(‘rable on, § 
407 

Bonus, concealinent of in affidavit, validity of mort¬ 
gage as affected by, § <SI, p. 706 
Book accounts, 

Coverage of mortgage on, § 128. 

Description of in mortgage, § (»6 
Hnbject rnatteu* of mortgage, 81 
Books, recordation, (‘ffect of recording in wrong book, 
§ 161 

Boandary, projierty inclnd(‘d witliia t(‘nn as used 
witbiii mortgHg(\ ^ IKi 
Brands. Marks and Brands, post 
Breach of coridition, 

For(‘closure in case of, 857 
Mortgag(‘ to s<‘(*iirc pnyiiamt of da magos occasion- 
ed by, § 89 

Title vesting in mortgagee in case of, ^ 176 
Breach of vvurranty, d(‘f(‘iis(‘ of, replevhi by rnortga- 
goe against mortgagor, § 287 
Brcaking and entering, possession of prop(‘rty afte^ 
default, mort.gagee’s liability in cast* of, § 185 
Buildings, sub^ect niatt(‘r of mortgage, ^ 88 
Bulk, sale in, foreclosure by sale withoiit judicial 
proceedings, § 377 
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Biilk salos law, chattol inortgage as transfer within 


meaiiing of, § 3 

Bulky proiHMt.v, transfer of possossioii, symbolical 
<b‘liver.v as siiPieioiit, § 200 
Biird(‘n of proof, 

Actions, 

]5(‘1\ve(‘ii mortgagocs, § 252 
By assigii('e of inortgage, § 324, p. 972 
]?y Hiortgagor against luortgagee, § 224 
Oii niorlgag<‘ delvt, ^ 440, ii. tiO 
Aft(n--a<MiiHre(l ])n>p(‘rly, oinissioii from clescrip- 
tioii, 4} 70 

Chaiige nl j)(>ss(‘ssi()n, rccordatioii afTectecl by, § 

VU 

Cbara<*t<‘r of transactum, § 11, p. 003 

CoMsjmt tn sale of propeaty, § 2<)2, p, 875, n. 74 

Considerat ion, 42, p. 051 

Conversi<in, 

Aetion by inortgagee, ^ 242, pp. 852-857 
Aetion by inortgagoe against inircbaser of 
inortgagUMl propevty, § 273, p. 001 
Criininal iirosecutions for salo or ronioval of 
property, g 280 

I>(‘lici(‘ney, ron'<4<)Siire action, § 419 
Detiinuv 

Aetion liet\v<‘en inortgageos, § 252 
By inortgag(‘e, § 242, p. 852 
Diseharge, S 353 

l’nrelias(‘r at foreelosnrc sale sning to re- 
eovta* considerat ion on gronnd of, § 385 
Foreelosurc* action, ^ 400 

Frand, foreclosure l)y sale witliont judieial pro- 
c(‘eding, § 390 

Jnvalidity of instniiiient, § 102 
N(‘\v mortgage as liaving beoii taken with intent 
to discliarge old, Jj 340 
New not(* as disebarging inortgage lien, § 339 
Tayinent, § 353 

r(hss(*ssory action by mortgagor ugainst purehas- 
er from niortgage(s § 227, p, 834 
rrioriti(‘s, actions to d(‘terinine, § 310, p. 957 
Ke<*ordation, challenging validity of inortgage 
for failuni of, § 130 
Kecording of inortgage, § 100 
Kegnlarity of sal(‘, foreclosure by sale withoiit 
jndiciai proceedings, § 3S2 
Kel(‘as(‘ of mortgtigc*, S 353 

Kesideiico as respecls place of recording mort- 
gage, ^ 151, p. 757 

Sale of property, action by inortgagoe agaiiist 
pnndiaser, ^ 273, p. 901) 

Sale of proj)erty on f<jreclosuro, logality of, § 
418 

Satisfa<'tion or release, action for penalty for 
failure to <*ntcr, ^ 350, p. 1000 
Snridns in foreclosure sale, application of, § 389, 
n. 93 

Third i>arty claiins, foreclosure by atfidavit and 
exeeution, § 428 

Trover, a<‘tion of by niortgagee, § 242, p. 852 
Unautbori/.(‘d sale, foreclosure by sale without 
judieial promslliigs, ii 383 
Validity of instrument, § 102 
Business n‘sidence, tiling or recording niortgage at, 
§ 151, p. 750 

Calves, mortgage covering cattle as including, § 116, 
11. 50 

14 C.J.«.-91 


Cancellation, revival of mortgage after, § 352 
Capacity, 

Deseription of truck by specifying, siifRciency, § 
57, p. 600 

Parties to mortgage, §§ 17-20; § 93 
Care of property, mortgagee in possession, expense 
of as recoverable by, § 188 
Carriers, recordation operating as notice of mortgage 
on property traiisportod, § 104, p. 770, ii. 35 
Case, action on, 

Assignee’s right to maintain for destruction of 
lien, § 324, p. 971 

Mortgagee’s right to maintain for damages to 
possession, § 229, p. 835 
Right of in case of sale of mortgaged prop- 
perty, § 269 

Mortgagor’s remedy after termination of right to 
possession, § 219 

Mortgagor’s right to maintain agaiiist third per- 
son talcing property from hands of mortga¬ 
gee, § 227, p. 833 

Senior mortgagee, maintenance of against junior 
mortgagee, § 248 

Cash loan, affidavit as to making on date check was 
delivered as not false, § 84, p. 707 
Cash rent, 

Agreeraent for as defeating prior mortgage on 
crops, § 291, p. 924 

Recordation of contract for, necessity of, § 149, 
n. 49 

Cattle, 

See, also, Animals, ante 

Animals included within term as nsed in mort¬ 
gage, § 116 

Increase of as included in mortgage on, § 121 
Caveat emptor, 

Application of doctrine to one advancing money 
on personal property not in possession of 
grantor, § 27, n. 17 

Foreclosure sale, applicability of rule, § 385 
Certainty, 

Deseription of property, § 57, p. 661 
Indictmont for salo or removal of property, § 284 
Ccrtificatc of acknowledginont, form of, § 82, p. 098 
Change of ])o.sses.sion. Transfer of Possession, post 
Character of instrument, questions of law and fact 
in respeet to, § 12 

Charactev of transaction, evidcnce as to, § 11, pp. 
002-005 

Charge, creation of as sufficient to show mortgage, 
§ 47 

Chattels real, subject matter of mortgage, § 30 
Checks, affidavit mercly setting forth as insufficient, 
§ 84, p. 700 
Choses in action, 

Pledge of disUriguished, § 4, p. 581 
Recordation, necessity of, § 150 
Subject matter of mortgage, § 31 
Circumstantial evidence, fraiid, sale of mortgaged 
property, § 273, p. 901 

Civil law, status of chattel mortgage under, § 1 
Claim and delivery, parties, action by assignee of 
inortgage, § 324, p. 971 

Class, deseription designating animals by, sufficiency, 
§ 65 

Coffee urn, deseription of in mortgage, sufficiency, § 
57, p. 602, n. 66 
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Collateral agreements, 

Breach of by mortgagee operating as rcloase of 
lien, § 3-15 

Foreclosure in violation of, injunction agaiiist, § 
305, p. 1010 

Recordatiou, nc(*essity of, § 149 
Retention of possossioii with power of sale, valid- 
ity of iiiortgage as aiTectod by, § 203 
Collateral attack, sale of property, foreclosure, § 414 
Sale withoiit judicial procoodings, § 3S4 
Collateral security, transfer of inortgage as, § 311 
Discharge in case of mortgagee rcalizirig on, § 
341 

Mortgagee^s right to maiiitain dctiiiiie as affect- 
ed by, § 229, p. 838 
Paymcnt, § 321 

Pledge as resuit of, § 4, p. 581, n. 52 
Rights acquired by assignce, § 319 
Collnsion, foreclosure sale set aside on ground of, 
§ 414 

Color, description of animals by stating characteris- 
tics with respect to, sufiiciency, § 05 
Comity, recognition and enforcement of lien of mort- 
gage executed in foroign state, § 15, p. OOS 
Coinmencenieut, lien of inortgage, § 290 
Coininingling, 

After-acquired property, iiecessity for inclusion 
in inortgage, § 120, n. 91 
Mortgaged chattela, validity as affected by, § 61 
Common law, 

Aflidavit as necessary under, § 84, p. 701 
Chattel inortgage as in derogation of, § 1 
Growing crops as siibject to niortgage under, 
§ 32, p. 638, n. 61 
Rcdemption, right under, § 432 
Trust receipts as inortgagcs under, § 9, p. 601, 
n* 48 

Unfiled mortgage valid betvveen parties in ac¬ 
eo rdance with, § 134, ri. 26 
Competency, subscribiiig witnesses, § 81 
Complaint, 

Foreclosure action, § 405, pp, 1055-1058 
Replevin action by mortgagee, § 241, p, 847 
Sale of property, action by mortgagee against 
purchaser or transferec, § 272, pp. 898-900 
Satisfaction, action to i*ecover poiialty for failure 
to enter, § 350, p. 990 

Concealment, affidavit, validity of mortgage as af¬ 
fected by, § 84, p. 706 
Concealment of property, 

Crirniiial liability, § 279, pn. 907-911 
Information or indictmeiit charging, § 284 
Conclusiveness, 

Judgnient, foreclosure action, § 411, p. 1071 
Kecitais in release, § 351 
Conditional consent, sale of property, § 262, p. 870 
Conditional lien, time wheu becoming oiioratLve, § 
290 

Conditional release, effectiveness, § 347 
Conditional sal(‘S, 

Distinguishcd, § 7, pp. 588-598 
Evidence to show transaction as, § 11, p. 603 
Jiiry question as to transaction constituting, § 12 
Priority over mortgage, § 310, p. 957, n. 91 
Priority of lien over mortgage, § 207, p. 936, n. 
95; § 305 

Rccordation, iiecessity of, § 133, n. 14; ^ 140 
Validity of mortgage of property boiight under 
contract of, § 23, p. 618 


Conditioiis, 

Discharge as resuit of pcu-formance of, § 334 
Injunction against foreclosure on, § 365, p. lOig 
Nonperformaiice of as distlriguishing mortgage 
from i)l('dge, § 4, 582 

Statoment of in iiistriiniont, iiecessity, § 53 
Validity of, 43-45 
Conditions precedent, 

Action by mortgagor against mortgagee in pos- 
session, § 220 

Conversion, action for by mortgagee, § 233 
Foreclosure, ^ 399 
Replevi n l\v mortgagee, § 233 
Conduct of parties, constructi on of inortgage in light 
of, § 104 

Conduct of sale, foreclosure by sale without judicial 
procoodings, § 373 
Confirmat ion, 

Instrumont dcfectively executed, § 85 
Sale of r>rorKM-ty, 

Kffe('t of, § 262, p. 882 
Foreelosiire action, § 416 
Conflict of laws, 13-16, pp. 605-611 

Trespass(‘s and invasions of mortgagee’s rights, 
§ 22i), p. 838 

Confiision of mortgaged chattols, validity of instni- 
nient as affected by, § 61 
Consent, 

Conversion, defense of in action by mortgagor 
against mortgagee, ^ 221 

Criminal lialnlily for sale of mortgageal property 
as dependent on want of, 8 279, i>. 911 
Defense of, action against ollicer making l(‘vy on 
mortgaged prop(irty, § 238 
Iiidictment or information for sale of property 
as required to siiow absonccj of, § 284 
Mortgage on property of anoUier, effivt of, § 23, 
p. 615 

Possession of property, dofault as uffeetlng, § 183, 
p, 7f)0 

Removal of property, 

Kffect of, ^ 15, p. 609 
Necisssity, § 258 
Salo by mortgagor, 2()0 
Necessity, ^ 262 

Piirchaser’s rigiits as aff(*<*ted by withhold- 
ing of, 8 2(>3, p. 883 
Sale of proi)('rty, S 2(>2, p)). 87-1-882 

Adinissibility of (‘vidiuico as to in prosecn- 
tion for, § 286 

Criminal lialnlily for sale without, Ji 279, p. 
807 

Lien on jn-oceeds as affectcaJ hy, § 26ti, p. 894 
Pr(*sump(ion as to, § 273, p. 961, n. 73 
Sufiiciency of evidence us to, § 273, p. 902 
Consideratioii, 

Adeqnacy or inad(‘quacy of considennl in <1(4er- 
mining wliether transaction is inortgagt^ or 
conditional sale, § 7, p. 590 
Adinissibility of evidence as to, action by mort- 
gage<‘ for poss(‘ssioii of prop(jrty, § 242, p. 855 
Affidavit in respect to, 

N(‘cessity of, § 84, p. 700 
Statements in respe(*t to, § 84, p.‘706 
Assignment of mortgage, validity as dc^pendent 
on, ^312 

Assumption of liability by x^urchaser of mort¬ 
gaged property, § 265 
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Ooiisideratioii—Oaitimiod, 

Burd(‘n ol' proof as to, priorities, § 310, p. 957, 
11, 03 

Cliaracti*!' of iiistrninent as sale or mortgage as 
determined by, § 5, p. nSa 
I)(‘f(‘iise of absonco of, 

Aetion by inortgagee against mortgagor for 
]K)ss(\ssi(m of propcrty, § 237 
Aci ion on niortgago debt, § 441 
Ki‘i)lcvin by inorigagee against third per- 
sons, ^ 238 

Descriplion of in alTidavit, necessity and siifFi- 
<*i(‘ncy, ii 84, p. 70S 
K(inital)l(‘ inorigage, § 40 

Failurc of as dofcaise as against assigiiee of 
mortgage, § 322, ii. 35 

(loneral denial aiitliorizing defense of want of, 
n^plcvin aetion by niortgageo, § 241, p. 850 
Lack (»f as affecting validity, § 05, ii. 88 
N(S‘essity and snlbcieney, § 42, jip. ()47-051 
Partial iiivalidity as affecting validity of mort- 
J^age, ii 07 

Partial ndinise of nuirtgagod property, § 348 
priori!y of lien as affcctod by, § 204, p. 927 
Agr(‘(‘im'nt or nndorstanding as to, § 290 
Peeordation, roquireinonts as to for protection 
against nnrec*ord(?d instriinient, § 143 
Uelease of lien, necessity for, § 347 
Sale of pniijorty, consciit of mortgagee, § 202, p. 
882 

Statenient as to as ossential, § 52 
Trust r(*<*(*itits failing to mentioii, validity as to 
creditors, § 9, p. 000 
Coiisignmeni, 

('ontract of distinguished from chattel mort- 
gage, § 3, n. 34 

Filing of agreenients, iioccssily of, § 149 
Consolidation, aetion to foreclosc and suit on note, 
§ 440 

Constiintionality, statutory provlsions rolatiiig to, 
§ 2 

Constnictioii, 104-120, pp. 718-735 

Ackiiowledginent, statutory provlsions, relating 
to, § 82, p, 090 

AOidavits, statutory provlsions relating to, § 84, 
p. 701 

Agroeinent postponing mortgage lien, § 200 
Oirtiticate of ackiiowledginent, § 82, p. 098 
Debt or liability securcd,. §§ 108-115, pp. 721- 
725 

Deseriptlon, mortgage as including ali property 
covered by, § 117 
Doubtful instnimenls, § 7, p. 502 
Fact <piestlons, § 100 

Fees and costs, sceiirity of mortgage for, § 114 
Future advances or inciebtedness, mortgage 
Ktaiiding as security for, § 110 
Ooverning law, § 13 

Iiicrease of animals, mortgage as including, § 
121 

Indcninity mortgages, § 113 

-Tury questions as to, § 106 

Law questions as tii, § 100 

Maturity of debt, ascertainment of, § 109 

Parties secured, § 107 

Performance of contract, extent of seciirity af- 
forded by mortgage, § 112 
Property conveyed, ^8 11(V-129, pp. 720-735 
Accessioiis to existing chattels, §§ 120-122 


Construet ion—Continiied, 

Property conveyed—Continued, 

After-acquired property or interests, § 118 
Book accounts, § 128 

Chaiige in character or identity of property, 
§ 119 

Crops, § 124 

Exteiision to other property, § 120 
Fixtiircs, § 127 
Increase of animals, § 121 
Products of existing chattels, § 120 
Stocks in trade, § 126 
Substitiition of other property, § 129 
Wool grown on mortgaged sheep, § 122 
Registration statute, § 130 
Rules of in genoral, § 104 
Statutory provlsions relating to, § 2 

Criminal responsibility for removal or sale 
of property, § 279, p. 907 
Redemption, § 432 
Constructive delivery, 

Transfer of possession as effectuated by, § 209 
Validity of mortgage as dependent on, § 87 
Constructive notice, 

Crop mortgage, recordation operating as, § 104, 
p. 773 

Deseription of property, 

Insuffjciency as preventing, § 57, p. 002, n. 00 
SuiRciency, § 57, p. 059, n. 60 
Filing of mortgage, § 164, p. 769, n. 25 
Record of assignmcnt of mortgage, § 313 
Record of mortgage in placo where required to be 
originally filed, § 155 
Recordation, operation as, § 164, p. 768 
In state where made, § 15, p. 007 
Consiimable property, transfer of possession, neces¬ 
sity of, § 191 

Contemporaneous mortgages, priority, agrecment as 
to, § 296, 11 . 74 

Contents, §§ 46-76, pp. 652-689 
Affidavits, § 84, p. 704 

Contingency, operativeness dependent on as affecting 
validity, § 43 
Contingent liability, 

Atfidavit stating as sufficient, § 84, p. 708, n. 87 
Description of in mortgage, § 75 
Mortgage for purpose of socuriiig against, § 40 
Priority as against unrocordcd mortgage, § 136 
Continuing guaranty, future advances or indebted- 
ness, mortgage acting as secnrity by way of, § 
110 

Contracts, 

Conditional sale contracts distinguished, § 7, pp. 
588-508 

Construction governed by rules applicable to, § 
104 

Mortgage given to secure performance of, § 39 
Benefit of ali persons interested in contract, 
§ 107 

Intention of parties as determining extent 
of security, § 112 
Recordation, necessity of, § 149 
Control of property, relinquishment as affecting right 
to foreclose, § 355 

Conversation, admissibility in establishing character 
of transaction, § 11, p. 604 
Conversion, 

Accrual of cause of aetion for, mortgagee’s right 
of aetion against pledgee, § 235 
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Oonversion—Continned, 

Adiiiissibility of evideiice, 

Aetion by mortj?a??ee for, § 242, p. S54 
Actions* between mortsagces, § 252 
Ageiits, 

Joint liability, § 210 
Sale of property, § 204, p. 8S0 
Assignee of mortgago, eviclence of actioii against, 
§ 325 

Assignmont of mortgago, 

Mortgagce’s right to maintain action for as 
affectod, § 324 

Sale of mortgagecl cbattcls after, § 215, p. 
818 

Attaclunent creditor, § 217 
Bailee, 

Altering condition of property rcsnltiiig in, 
§ 210, n. 57 

Sale of property, § 264, p. 880 
Burden of proof, 

Action by inortgagee against purchaser of 
mortgaged property, § 273, p. 901 
Action by mortgagor against inortgagee, § 
224 

Mortgagee’s action for, § 242, p. 852 
Conditional sale by inortgagee in possession, § 
215, p. 818, n. 89 

Conditions procedent, action by inortgagee, § 233 
Consent, defense of in action by mortgagee 
against mortgagor, § 221 
Counterclaim for, foreclosnre action, § 400 
Crops covered by mortgage, remedies of niort- 
gagee, § 229, p. 838 

Onmiilativc nature of reinedy with that of foro- 
closiire, § 303 
Damages, 

Action by assignee against mortgagee for, 
§ 324, p. 973 

Actions between mortgagees, § 254 
Assignee of mortgago, rccovevy against, § 325 
Junior mortgagee’s liability for as to senior 
mortgagee, § 215, p. 822 
Mortgagee’s right to, § 245, pp, 802-805 
Mortgagor’s recovery against mortgagee for, 
§ 220 

Pleading of, § 241, p. 850 
Recovery of against third person, § 227, p. 
834 

Sale of property by mortgagor, § 275 
Third persons’ liability for, § 210 
Defenses,' 

Action by mortgagor against mortgagee for, 
§ 221 

Actions by mortgagee against purchaser or 
transferec, § 270 

Demand, condition proccjdent to action by moi-t- 
gageo for, § 233 

Deposit in court, violation of agroement for in 
resp<jct to proceeds of crop covered by mort¬ 
gage, § 210, n. 71 

Electioii of remedies, mortgagee’s right as to, § 
229, p. S3S 
E V idonee, 

Actions hy mortgagor against mortgagee, '§ 
224 

Mortgagee’s action for, § 242, pjj. 852-857 
Exeention creditor, § 217 


Conversion—Coiitinued, 

Exeniplary damages, 

Action by mortgagee, § 245, p. 805 
jMortgag()r’s recovery of against mortgagee, § 
22 (; 

h^ictors, Joint liability, ^ 210 
Foreclosnre, sale of property without, § 215, p. 
817 

Garage keeper’s lien, salo to satisfy witbont no- 
tice to mortgagee, 210, n. (>() 

Identification of proiKuty, recovery for as depend¬ 
ent mi, § 210, n, 57 

Injimetion, failnre of imulgagor to apply for as 
relieviiig mortgagee of lial)ility, § 215, p. 819, 
11 . 8 

Instriictioiis in aetioii for, action iiy mortgagee, 
§ 243, p. 859 

Interest as (dement of damages, aetion by mort¬ 
gagees § 245, I). 8(»3 

Interest as inelnded in (lamag(*s, inortgagor\s re¬ 
covery of against inor(gag(‘(‘, 220 
Irregnlarity iu sale, foreelosiin' liy sale without 
Jiulicial proejeediiigs, S 393, j). 1045 
Joint liability .for, § 210 
Judgment, action by m(>rtgag(*e, § 244 
Junior mortgagee, 

Action against by senior mortgaget*, § 248 
Damages rocoverable, S 254 
Liability for, § 215, p. 821 
Right to damages for, 51 245, p. 805 
Sale of property, § 204, p. SS9 
Jury questi Olis, 

Action by mor(,gag(.‘e, ^ 243, p. 858 
Actions between m(>rlgag(‘(‘s, 253 
Actions by mortgagor against moi*(gag(‘e, § 
225 

Knowlcdge, Jimibr mortg}ig(M'’s iioliiM* of prior 
morigage as aflecting, § 215, p. 822 
Landlord, sale of crop witli payimuit of firoeeeds 
to t(Uiant after reimbursing liimstdf, 5| 210, 
n. 09 

Law (iiiestions, action by inortgagee, § 243, p. 
85S 

X-Jcvy and s(‘i/aire n^sultiiig in, § 217; 51 230 
Limitatioii of actions for, morlgagiM», § 235 
Market valite as im^asure of daiiiag(‘S for, rnort- 
giigcc, § 22r,, 11. Sl> 

Measure of (lamages, trov(‘r by morfgagiMi against 
mortgagor, § 215, pii. 802-805 
Mitigation of damages, action by inortgagee, | 
245, p. 805 

MortgagcMl jiroixuty b(‘foro (I(‘fanlt, possossion of 
mortgagee as authorizial by, ^ I8t) 

Mortgag(‘e, 

Acts constitiiting, 51 215, pp. 817-822 
Damages r(‘('overalil(‘ by mortgagor, § 220 
Measure of damages, § 220 
rrop(‘r(y didivia-ed uiidm’ a.gr(‘em(‘nt for sale, 
nmasun» of damages, § 220x 
Pureliasiu- of iiiorlgagiMl chathd, riglit of ac¬ 
tioii for, § 277 

Right of action for, § 229, p. 835 
Takiiig ]>o.ss(\ssion of iiropiu-ty as, § 204, p. 
880 

V(U‘(li(*t or findings iu action by mortgagor for, 
^ 225 

Mortgagee in possessioii, liability for, § 186 
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Convorsion—('outinucMl, 

Mortpifcor, a<*ts coiistitutiiig and liability for, § 

2U 

Noti<‘(* (>f inorigage as c\ssonl:ial to liability for, § 

121(1 

Partial int(‘ivst, inorlgagoe rofnsiiig i)roceecls of 
<)(b(‘r's iii((‘r(‘st, § lilo, p. 820 
rina^ling, 

Aclioii l)y inortgagoe against purchaser of 
in(>r(gag(‘<l proporty, § 272, p. 890 
Aidion for ])y morlgagoe, § 241, pp. 847-852 
Actioiis iK‘tw(‘ou niorlgagoes, § 251 
]\lorlgagor\s aolioii against iiiortgagee, § 223 
Pn^sorval ioii of projK‘rty, iiiortgagee’s acts in 
rolntioii to, § 215, p. 819 
Pivsnniptions, mortgagcc’s action for, § 242, p. 
852 

Privati' salo aftia’ eloi^ion to foroclose as con¬ 
stitui ing, S 215, p. SIS, 11 . 88 
ProjMTty n*niov(Ml to couiity ollior thaii wherein 
mortgago was liliul, rooovory for, § 155, n. 
.‘»5 

Purohas(‘ nion<*y iuortgag('(', retontioii of prop- 
i‘rty art(‘r roturn for ropair, § 215, p. 817, n. 
85 

Purohasor of luortgagod pro]iorty, 

Liability for, § 2(;4, p, 889; § 299 
Maiutiuianoij of, § 285 

Katitioatioii, <li‘f<'iis(i of in artion by mortgagor 
against nior(gag(‘o, ^ 221 
I{(Ml(*ini)( ion, wrnngful rofiisal to allow, § 215, 
I). 818 

Kianoval of prop<‘rty as r(‘sulting in, § 259 
Ibin*lias('r, § 294, p. 887 

K(‘pla(.*('nu‘nL by mortgagor coristituting, § 214, n. 
78 

K(‘pl(*vin of proporty hy inortgagi^o as consti¬ 
tui ing, ^ 215, p. 817, n. 87 
Kosiilo by luortgagco aft(*r void foreclosure, § 215, 
p. 818, n. 91 
Sale of properiy, 

Liability for, § 294, pp. 885-889 
Mortgagor, § 291 

Pnn-bascr or transfon*e’s action for against 
I hird p<‘rson, § 27(> 

Pnrcbas<'r’s action for against mortgagee, § 
277 

Satisfnctioii of iiiorigage (l<‘bt by conversion by 
nu)rtgagi'<*, § 242, p. 991 
Second ni(»rtgage(s 

iIaini<*namM^ of action against Ihird person 
for, § 222 

H('COvery ffir against tirst rnortgagee, § 249 
Senior inori gjigec*, 

Aetion for by jniiior mortgag(;e, ^ 249 
Lainages as r(K*overable for liy junior mort¬ 
gagee, § 254 

Liability to Junior mortgagee, § 215, p. 820 
S(‘t-off, aetion by mortgagor against mortgagee, 

Speeial dainages, inortgagor*s reeovery against 
mortgagee, § 229 

Spo<!nlativ(* protils as dainages for, mortgagor’» 
reeovery for, § 229, n. 77 
Subse(|uent (Micumbrancer, action of trover by 
senior mortgagee for, § 248 


Conversion—Continiied, 

Sufficiency of evidence as to, action by mortgagee 
against purchaser of mortgaged prope rty, § 
273, p. 902 
Third person, 

Foreclosure on property in hands of, § 355 
Liability for, § 219 

Mortgagor’» right of action for, § 227, p. 833 
Trial of action for, § 243, pp. 857-890 
Verdict or findings, action by mortgagor against 
mortgagee, § 225 
Waiver, 

Levy and seizure of mortgaged property, § 
217, n. 78 

Mortgagor’s right to waive tort and sne in 
coritract, § 219 

Warehoiiseman, party to action for by mortgagee 
against purchaser of transferee, § 271 
Conveyaiice, words of as essential, § 50 
Conveyanccs. Sale of Property, post 
Copy, 

Delivery of as essential to validity of mortgage, 
§ 89 

Piling, substantialiy true copy as sutlicient, § 
190 

Copyrights, subject matter of mortgago, ^ 22, n. 40 
Corporate olhcers, certificate of acknowlodgment by, 
requirements as to, § 82, p. 999 
Corporate stock, 

Uecordation, necessity of, § 150 
Transfer .of as i>ledge rather than mortgage, § 4, 
p. 581 

Coriiorations, 

Afiidavits, persons competent to exceute, § 84, p. 
703 

Attestation of mortgage by stocklioldor in mort¬ 
gagee company, validi ty as affectod by, § 81 
Certilieate of acknowledgment, coinpliance with 
statutory provisions, § 82, p. C9t) 

Omission of word from name of corporato mort¬ 
gagee, § 55 

Recordation of mortgage at residonco of, § 151, 
p. 755, n. 88 

Corporcal existencc, moi*tgagc of property having, 
vjilidity, § 29, p. 927 
Corroctive inortgage, 

Landlord’s lien as superior to, § 304, p. 949, n. 
17 

Itelation back to aid of prior defective mortgage, 
§ 85 

Costs, 

Foreclosure, §§ 430, 431, pp. 1087-1090 
Provisions relatirig to as affecting validity, § 41 
Rod(»m])tion, 

Action for, § 439 

Payiiient as condition to exercise of right of, 
§ 430 

Rojilevin by morlgageo, § 244 
Security for paymeiit of, intentioii of parties as 
governing, § 114 

Tender of after proceedings have been coni- 
meiiced to enforce mortgage, discharge as de¬ 
pendent 011 , § 339, p. 984 

Co.su rcty, mortgage given td secure, validity of, § 40 
Cot(;nants, criminal liability for sale or removal of 
property by other cotenants, § 281 
Counsel fces, 

Foreclosure, reeovery of, $ 431 
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(■ounsel fees—Continued, 

Provision for as affecting validity, § 41 
Comit, descripti 011 of property ascertained by, § 61 
Oounterclaiiu. Set-Off and Counterdaim, post 
Couiity, location of property in, descriptioii as suf¬ 
ficient, § 64 

County recordor, liling instrumeut in office of, § 
132 

Covenant of title, elTect of as rendering instriiment 
inortgage, § 4, p. 581 
Credit, 

Extensi 011 of by creditor to mortgagor, waiver of 
necessity of transfer of possession by, § 
108 

Intoiition to give at time affidavit was delivered 
as siipplyiiig defects, § 84, p. 707, n. 73 
Sale of property on, 

Consent of movtgagee, § 262, p. 878, n. 2 
Foreclosure by sale witliout jiidicial proceed- 
iiigs, § 379 

Creditor and debtor, relationship of, falsity as to 
in aflidavit as affecting validity of mortgage, § 84, 
p. 707 
Creditors, 

Acceptance of deed of trust by, § 90 
Acknowledgment as essential to validity of mort¬ 
gage against,' § 82, p. 694 
Attack on mortgage for improper verification by, 
§ 84, p. 702 

Extension of lien to other indebtednoss as 
against, § 115 

Filing, necessity as against, §§ 136-141, pp. 730- 
.743. 

Injunction to prevent foreclosure as niaintainable 
by, § 365, p. 1018 
Parties to foreclosure action, § 403 
Payment of mortgage by, effect of, § 329 
Recordation, ^ 

Necessity as against, §§ 136-141, pp. 739-- 
743 

Notice of mortgage as affecting rights as to 
unrecorded instrument, § 147 
Redemption by, § 433 

Renewal, persons constituting withiu statute rc- 
lating to renewal, § 170, p. 777, n. 5 
Transfer of possession as affecting rights of, § 
189 

Waiver of invalidity of mortgage, § 99 
Criminal liability, 

Assignment before maturity, § 311 
Concealment of mortgaged property, § 279, p. 010 
Removal or sale of property, §§ 279-288, pp. 
907-919 

Crop sharing agreement, prior mortgage on crops as 
affected by, § 291, p. 923, n. 74 
Cropping contracts, subject matter of mortgage, § 25, 
pp. 621-625 
Crops, 

Abandonment by mortgagor, expense of harvest- 
ing and marketing as recoverable by inort- 
gagee, § 188 

Affidavit to mortgage on, exeeution by tenant, § 
84, p. 703 

After acquired property, jury qiicjstioii as to 
whether inortgage covered, § 10f>, n. 76 
Conversion of crops covered by mortgage, 

Pleacliug in action betvveen mortgagees, § 
251 


Crops—Continued, 

Conversion of crops covered by mortgage—Con¬ 
tinued, 

Remedies of mortgagee, § 229, p. 838 
Cultivation of mortgaged crops, failiiro in respect 
to as aulhorizing mortgagee to take posses¬ 
sion, § 179, n. 53 

Description of in mortgage, § (>7, pp. 676-6S1 
Feediiig of mortgaged crop to livesto(‘k, mortga- 
gee’s rigliL to possession in case of, § 180, n. 
60 

Ilarvestiiig of as terminating lien of mortgage 
on, § 342, p. 000 

Inclusion of reaUy in mortgage on, validity, § 
20 * 

Intention of parties as governiiig what crops 
iucluded in mortgage, § 124 
Location of land determining crops included in 
mortgage, § 124 
Lien of, mortgage § 1, n. 14 
Cominen cernent, § 200 
Priority, § 301, pp. JMl-045 
Scope and oxtent, ^ 201, pp. t)22, 024 
Mortgagee in possession of, expense of harvest- 
ing and marketing as recoverable, § 188 
Own(‘rship of land determining crops covered 
by inortgage, § 124 

Possession of imder mortgage before d(‘fault, 
right as to, § 177 

Priority as between mortgages on, § 204, p. 020 
Recordation of mortgages on, § 150 

Jury (piestion as to interest in land on which 
to bo raised, § 167 
Notice, § 164, p. 773 

Reservation of lien as rendering instrument 
mortgage, § 8 

Salo of by mortgagee in possc^ssion, liability in 
respect to, § 187 

Severance of as affoeting lien of mortgage, § 342, 

p. 000 

Subject matter of mortgage, § 32, pp. 63()-f>42 
Tenanfs mortgage on, validity, § 25, p. 622 
Threshing of mortgaged crop, mortgage<‘’s lia¬ 
bility for expense of, § 188 
Tortious removal of as defeating lien of mort¬ 
gage, § 342, p. 090 

Validity of mortgage on, § 23, p. 616, n. 57 
Cross complaint, 

Foreclosure action, § 405, p. 1056 
Replevin action by second mortgagee, § 241, p. 
850 

Cultivation of crops, mortgagee’8 right to take pos¬ 
session on failure in respect to, § 179, n. 53 
Cumulati ve remedies, conversion and foreclosure, § 
363 

Custodia legis, 

Conversion as resuit of mortgagee^s sale of prop¬ 
erty in, § 215, p. 817, n. 87 
Mortgage of property in, validity, § 27 
Sale of property in under imwer of sale of 
mortgage, § 366 
Damages, 

Actions between mortgagees, § 254 
Conversion, 

Action by assignee of mortgage, § 324, p. 
973 

Actions between mortgagees, § 254 
Assignee of mortgage, § 325, p. 974 
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Dainngos—Cx)ntiimod, 

Conv(yi'sioii—Contiiiued, 

Junior iiiorlgagce’s liability to senior mort- 
giigee, § 215, p. 822 

Mortgagoe’s right to, § 245, pp. 802-865 
Morlgag()r’s rigbt of recovery as against 
inortgagee, § 220 

Pleading in actioii for, § 241, p, 850 
Rccovory of against third pcrson, § 227, p. 
834 

Salo of property by mortgagor, § 275 
Third persons’ liability for, § 210 
Domand as condition procedent to suit for against 
niortgagee aequiring possession rightfully, § 
220 

I)otinu(‘, actioii of by niortgagee, § 245, p. 804 
Distiirbanco of mortgagor’s possession, recovery 
of against niortgagee, § 219 
Kntry of satisfaction, recovery for failurc in re- 
si>e(*t to, § 350, p. 1000 
Exemplary Daniages, post 
Fortheoming bond, foreclosnre by aflidavit and 
ex(K*\ition, breacli of, § 427 
Injnnction to prevent foreclosnre, assessment of 
in proceeding, § 305, p. 1019 
instrnetion on measure of, actions by mortgagor 
against niortgagee for possession of proper¬ 
ty, § 225 

Judgm(‘nt for, aetion by niortgagee for possession 
of jn-oporty, § 244 

Mortgage(‘’s right of action for injuries to iiiter- 
(‘st in inortgaged property, § 229, p. 837 
Kepleviii, 

Actifm of by mortgagee, § 245, p. 803 
Actions b(‘tween mortgagoes, § 254 
Sale of property, 

Mortgag(‘e’s right of action for, § 209 
Kight to as against pnrcliaser, § 275 
Satisfaction, faiinre to enter, § 350, p. 098 
Seqn(*stration, inortgagee’.s liability for, § 407 
Trespass in retaining possession of property after 
(hTault, § 185 

Wnmgfnl or irr(‘gular seizure or sale, foreclosnre 
by sale without judicial proceedings, § 303, 
rqi. K)44-1047 

Date, 

Descriptiori of property, § 117 
Misdescription of in note as alTecting validity of 
inortgagis g 75, n. 37 
Ucqiiirenients as to, § 79 
Dcatb, 

F<M’i*cIosurc as affeeted by death of mortgagor, 
«i 355 

Foredosure by personal repriisejitative on d(‘ath 
of inortgage(‘, § 358 

hecordation after, death of mortgagor, § 156 
Kevival of fon‘dosnre action against legal repre- 
sentatives on death of mortgagor jiendiiig 
■foredosure, § 411, p. 1071 

Action on, 

Foreclosnre as preduded by, mortgago, § 

tm 

Right as to, U 440-442, pp. 1098-1100 
Set-off and rounterdaini, § 442 
Aflfidavit to niortgage given to secure, statement 
in respeet to consideration, § 84, p. 708 


Debt—Continiied, 

Assignment of, §§ 311-325, pp. 059-974 
Lien of mortgage as affeeted, ^ 314 
Change in forin as resiilting in discharge of raort- 
gage, § 338 

Description of: Debt or Liability Secured, post 
Determination of debt secured, §§ 108-115, pp. 
721-725 

Equitable niortgage as dependent on existence of, 
§ 48 

Existence of as essential of mortgage, §§ 37-41, 
pp. 644-047 

Indictment or inforniation for sale or removal 
of inortgaged property as reqiiired to sliow 
existence of, § 284 

Transfer in payment of as sale rather than mort¬ 
gage, § 5, p. 580 

Debtor and creditor, relatioiiship as essential to 
mortgage, § 37 
Dedaration, 

Repleviii action by mortgagee, § 241, p. 847 
Sale of property, action by mortgagee against 
purchaser or transferee, § 272, pp. 808- 
900 

Satisfaction, action for penalty for failure to en¬ 
ter, § 350, p. 990 
Deed of trnst, 

Acceptance of mortgage in form of, § 90 
Default as vesting title in mortgagee or trus- 
tee, § 170 

Distinguishcd, § 9, pp. 599-602 
Possession of property, trustce’s right to before 
default, § 177 

Prosumptions as to acceptance of, § 91 
De facto ofRcers, adviiowleclgmont of instrument be¬ 
fore, validity, § 82, p. 098 
Default, 

Acceptance of payment after, waiver of for- 
feitiire, § 330 

Conversion of property by third person after, 
mortgngor’s right of action after, § 227, p. 
833 

Foroclosuro on, § 357 

Judgment by, foredosure action, § 411, p. 1070 
Notice of sale as required to state nature of, 
foredovsnre by sale without judicial pro- 
ccedings, § 370, p. 1025 
Option of for(?closure before, § 300 
Ploadiiig of, 

Fonidosnrc action, § 405, p. 1055 
Replevin action by mort-gageo, § 241, p. 849 
Pos.session of property, 

After, §§ 183-185, pp. 789-795 
Before, §§ 177-1S2, pp. 784-789 
Refilirig as rondered umiocessary becausc of, § 
170, p. 777 

Retention of possession by mortgagor after, ef- 
fect of, § 104 

Sale of property by mortgagor after, § 200 
Seiznre of pi’operty by mortgagee after, ex- 
tinguishraent of lien by, § 342,* p. 992 
Teiider of payment after, sufficiency, § 336, p. 
985 

Title vesting in mortgagee in case of, § 176 
Transfer of possession, 

Reasonable time after, necessity for protec- 
tion against intervening rights, § 194 
Suffici ency, § 208 
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Defeasance clause, 

Bili ot* sale ceiitainins. § 4, p. 582 

Recordatum as constructive notice of, § 164, 
p. 7to, n. 27 

Consideration in deterinininj; whether transac- 
tion is sale or inortgage, § 5, p. 585 
Necessity of, § 58 

SimnltaiK‘()iis exocutiou of as renderiiig instru- 
ment inortgage, § 6 

Dcfocts, 

Notice of sale, for(K*losurc by sale witliout ju- 
dicial proc(M‘dings, olfect of, § 870, p. 102r> 
Possession of property, taking of by niortgagec 
as curing, 212, 218 
Dcfendants, foreclosure action, § 403 
Defenses, 

Actioiis, 

Against assignee of inortgage, § 825 
By assignee of inortgage, § 824, p. 071 
By mortgagee, §§• 286-288, pp. 842-845 
Oii inortgage debt, § 441 
Coiiversion, mortgagor’s action against mortgagee 
for, § 221 

Criininal prosecution for sale or removal of 
property, § 280 

Detinue by mortgagee against mortgagor, § 237 
Foreclosure action, § 400 

Burden of proof as to, § 406 
Foreclosure by sale without judicial proceedings, 
right of, § 371 

Forthcoining bond, foreclosure by affldavit and 
exocutiou, action on, § 427 
Replevin, action of by mortgagor against mort¬ 
gagee, § 221 

Sale of property, aOtion by mortgagee against 
piirchaser or transferce, § 270 
Deficiency, 

Foreclosure, 

Action of, § 419 
Affidavit and execution, §• 429 
Determiiiation of in proceeding for injunc- 
tion against foreclosure, § 365, p. 1019 
Sale without judicial proceedings, § 390 
Waiver of right to, § 419 

Definiteness, indictment for sale or removal of prop¬ 
erty, § 284 
Definitions, § 1 

Convey, § 279, p. 910 
Creditor, § 170, p. 777, n. 5 
Growing crops, § 32, p. 637 
Iimocent purchaser, § 2()8, p. 882, n. 48 
Notarial act, § 81, n. 2 
Pre-existing debt, § 309 
Delay, 

Foreclosure, § 402 

Convcrsion as resuit of, § 215, p. 819 
Lien of mortgage as affectxHl by, ^ 3()1 
Recordiiig or filiiig instnunerit, eff(*ct of, § 157 
Sale of property on ror(‘cJosnr(*, effect of, § 412 
Delegatioji, powcr of sale ou inortgage, § 806 
Delivery of instruinent, 86-89 

Acceptaijce as osscmtiai to valulity, § 90 
Copy, delivery of as essent ial, § 89 
Evidence as to, § 91 
Jnry (]iiestions as to, § 92 
Law (piestions as to, § 92 
Presuniptions as to, § 01 
Recordation as, § 88 


Delivery of instniment—Contiiiued, 

Roturn as affecting validity, § 88 
Snflicieiuy and effect, 8S 
Time of, presiiniption as to, § 91 
Validity as dependent on, § 87 
Delivery of property, 

Defective deserii>lion as curcMl by, § 70 
Siibstitntod goods, validity of inortgage as de¬ 
pendent 011 , 129 

Transfer of Possession, post 
Demand, 

Admissibility of evideiico as to, action for i)en- 
alty for faihire to release inoi-tgage, 850, p. 
100 

Coiidition i)rocedeiit to aci ion for damag(‘s against 
mortgagee rightfiilly acMpiiring iiossession, 
{i 220 

ComTrsion, condition pre(*edeiit to action l)y 
mortgagee for, § 288 

Criminal liability of mortgagor for sale of pro])- 
erty as dopondeiit on, {i 279, p. 908 
Entry of satisfaction, rccovtnw of piMialty as 
dependent on, § 850, p. 998 
Foreclosure, 

Condition i)reced(‘iit, § 89i) 

Foreclosure by allidavit and execution, 
§ 422 

Sale without judicial proceedings, m^ces- 
sity of, 869 

Right of as dependent on, {i 856 
Pleadiiig of, replevin action by mortgagei», Ii 241, 
p. 849 

Possc^ssion of proixuMy after default, ni‘cessity 
of, § 188, p. 791 

Transfer of proceedings, fon^closnre liy sale 
without judicial proci^odings, § 871 
Deposit in conrt, 

Coiiversion as resuit of violation of agn^ement 
for with rcsf)ect to pro(*<‘(‘ds of cr(»p covered 
by mortgage, § 21(5, n. 71 
Mortgage of, § 81 

Tender of ]>ayment k(‘pt good by, H 88(5, p. 98(5 
Deposits, apidicatioii in payimait of inortgage debt, § 
383 

Deproclation, 

Damages recoverablo for, aci ion by mortgagee 
against purchaser of mortgag(‘d property, 
^ 275 

Liabilily for, inortgagcMi in poss(‘ssion, |i 18(5 
Mortgagee as aiithorized to lake jiossession in 
case of before default, li 179 
Descriiition of debt or liai)ility sisaired, 

Advances, li 74 

False description as affe(!ting validity of instru- 
meiit, Ii 75 

Future in(h*i>te<liH‘ss or advanci^s, |i 74 
Misdescription as affecding validity of instru- 
ment, ^ 75 

MisstaUuiient of amount, validity as alTocted by, 
§ 76 

Note, Ii 78 

R(M|uirements as to, lili 72-76, pp. 685-689 
Time of paynumt, H 72 
Descriiition of mortgage, 

Jndictnumt or iiiforuiation for sale or removal 
of property as reipiired to contain, li 284 
Notice of salo as requirod to contain, foreclosure 
by sale without judicial proceedings, § 370, 
p. 1025 
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^(‘srripf ion of inortjJ:a.i?e—rontinii(‘(l, 

Tartios, iv(julrom(‘iits as to, 55 
rioadini^ as nMiuiml to show, fovcclosure ac- 
tioii, ^ 405, p, T05(» 

Pes(*ri[)lion of propcrty, 

AfO*r-a<Minin‘<I iwoporty, § 118 
SiiOirioiicy as to, § ()(> 

Anima Is, sut!ici(*n(*y of, ii 05 
Hook arcounts, ii <)(> 

(liaii.m* in appoaranco of animals as affecting 
validily, ii <>5 

Crindnul lia])iU(y for sale of iiiortgagcd prop¬ 
eri y as afre(‘U‘d Oy, ii 270, p. 008 
(’rops, sullic'i(Mi(*y, ii 07, pp. 070-081 
<d' <ler(M'tiv(‘ d(‘seription, 8 70 
I)en‘<*tiv(‘ <l(‘S(‘riplion as snhjoet to en re, ii 70 
K(pn(alde inorlgag(‘S, ii 57, p. 05!) 

Kx(*(‘piions froni, validity as affected hy, § 08 
Fa<‘l (pi(*stion, sidlieimicy of, ii 71 
Fals(‘ deseription as alTeeting validity, § 00 
Indiciinent or information for sale or reinov- 
al of prop(‘rly as recpiirod to coiitain, § 284 
Larger nninb(*r or (piantity, 

Deseription of part of, ii 01 
Dwnership as afr(‘(‘ting validily, ^ 02 
laiw <iuestions, suHi(a<‘n(*y of, ii 71 
liimilation in respeet to property eonveyed by, 

S 110 

Lo(‘atifm as reepiircd to be sliown, ii 04 
Misdeserii>tion as affecting validity of instru- 
inent, ii 00 

Mortgag(‘ as inclnding ali covered by, ii 117 
Non(*xislence of cdher like proi>erty, eltect of, § 
50 

Ownership as HMiuired to be shown, § 04 
Part of larger nianber or (pnuitity, sidlicicncy as 
bi. ii til 

Parties, sufnci<‘ncy as b(»tweeii, § 57, p. 050 
Possession as nspiinul to be shown, ii 04 
Piinctuation niarks, snpplying of by c()urt,.§ 70 
K<d’er<mce to other instrunuMits, § 58 
IbMiioval as affecting descrii)tion of location, § 
<;4 

Keiiewal allidavit, ii 172 
U(‘qnir(‘inenls as lo, Sii 50-71, pp. OaX-OHo. 
Keservations from, validity as affectiMl by, § 03 
Scarcity or i)I(‘idtudc of siinilar chattels as fac¬ 
tor in detennining sullicieiicy, ^ 50 
Statntory provisions, 

Crops, ^ 07, p. 07!) 

Snlllcbaicy of deseription, § 57, p. 004 
Stock in trade, ii ftS 
Snpidying defects, ii 70 

lJiidivid(Ml portion of crop, sidlicieiicy as to, § 
07, I). 080 

IJnifonu quality and valiu», ascerlaimneiit of 
chattels of, ii 01 

Destrnetion <jf property, niortgagee in possession, 
liability for, ii 180 
Detm-i<nqi(i<m, 

Dainag(‘s for on cmiversion of property, inort- 
gagee’s right to, ii 245, p. 8(54, ii. 10 
Dainag<‘s r(>cov(*rablc? for, actidii by niortgagee 
against purchuser of luortgaged property, 
§ 275 

Aetion of b(dwe<‘n mortgagees, ^ 24 1 
Amended or supplenicntal pleudiiigs, action by 
niortgagee, § 241, p. 851 


Detinue—Continiied, • 

Burdeii of proof, 

Aetion between mortgagees, § 252 
Aetion by niortgagee, § 242, p. 852 
Coiiditions precedent to mortgagor’s right to 
inaintain against mortgagee in possession, § 
220 

Dainages, action by mortgagee, § 245, p. 804 
Junior mortgagee, mainteiiaiice of against first 
mortgagee, § 249 

Maiiitenance of by mortgagor after terminatioii 
of right to ijossossion, § 219 
Mortgagee’s right of action against one wrong- 
fully takiiig property from possession, § 229, 
p. 83G 

Parties, actions by assignee of mortgage, § 324, 
p. 971 

Presump'tions, action by mortgagee, § 242, p. 852 
Replication or reply, action by mortgagee, § 241, 
p. 851 

«eeoiid mortgagee’s right to maintain, § 232 
Different dehts, extension of security to, § 115 
Direction of verdict, 

Crimiiial prosceution for sale or removal of 
projierty, § 287 

Repleviii action between mortgagees, § 253 
Direetions, filing or recordatioii, necessity of, § 159, 

\). 7G5 

Diselnirge, §§ 320-353, pp. 974-1005 
See, also, Release, post 
Additional security, glving of, § 340 
Assigiiment of mortgnge as affecting right of, § 
321 

Assumption of debt by purchascr of projierty, 

§ 346 

Bnrden of proof as to, § 353 
Ohange in forni of debt or torms of paymcnt as 
resnlting in, §§. 338, 339 

Coimterclaim against mortgagee operating as, 

§ 231 

Defenso of, replevin by mortgagee against tliird 
p(‘rson, § 238 

Entry of satisfiiction, § 349 
Eviilenee of, § 353 
Indmmdty mortgages, § 335 
Lien eontinning uiitil, § 326 
IMuiginal note as cffecLiiig, § 351 
Merg(ir as rosulting in, § 343 
New security as resulting in, § 340 
Part payinent operating as, ^ 331 
^^ayment, creditor maldng, § 320 
Performance of condition resulting in, § 334 
Reiiewal note, giving of not operating as, § 839 
Resort to or release of other security or remedy, 
§ 341 

Salo of propei*ty on foreclosure operating as, § 
417 

Sale without conforming to reqiiirements of stat¬ 
ute as effiecting, § 370, p. 1026 
Teuder of payment resulting in, § 330, pp. 983- 
986 . 

Transfer or dispositioii of property as resulting 
in, § 342, pp. 990-094 

Wrongful or irregular soiziire or sale, foreclo- 
siire by sale without judicial proceediiigs, 
§ 395 

Disclaimer, foreclosure action, 2 405, p. 1057 
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Discrotion, 

Adjonninient of sale, 

Foreclosiin» by sale without judicial pro- 
ceedinj^s, ^ 373 

Sale under power iu niortg-age, § 370, p. 1024 
Application of proceecls at foreclosure sale, § 
387 

Injunction a^ainst foreclosure, § 365, p. 1019 
Iiisecurity clause in mortgase, declaration of 
forfeituro of possession undor, § 182 
Teinporary injunction, foreclosure action, § 409, 
p. 1060 

Bisplay counter, description of in instruinont, sufii- 
ciency, § 57, p. CG2, n. 66 
Disqiialification, 

Witnesses or otficer taking acknowledgmeiit, re- 
cordatiou as affected by, § 132, u. 9 
Witnesses to instrument, proof of, § ,81 
Dissolutioii, injunction restrainiiig foreclosure, per- 
sonal judgment, § 365, p. 1020 
Distinctions, §§ 3--12, pp. 578-605 
Absolute bili of sale, § 6 
Coiiclitional sales, § 7, pp. 588-598 
Deecls of triist, § 9, pp. 599-602 
Leases, § 8 

Pledges, § 4, pp. 580-583 
Powers, § 10 
Sale, § 5, pp. 583-586 
Trust receipts, § 9, pp. 599-602 
Distingiiishing marks, obliteration of as affecting 
validity of inortgage, § 57, p. 659 
Distress, right to distrain for rent as subordinate to 
mortgage, § 304, p. 947 
Districts, recordation, § 152 
Docket, 

Acknowledgment of instrument, requirements as 
to, § 82, p. 696 

Renewal, affidavit of extensioii as required to 
be entered, § 172 

Domestic animals. Aniinals, ante 
Domicile, 

See, also, Residence, post 
Location of property iiicluded in description of 
. mortgage fixed by, § 117 
Property following as respects law applicable, § 
14 

Drilling rig, description of in instrument, sufiiciency, 
§ 57, p. 602, 11. 66 

Drive belt, mortgage on threshing outfit as incliuling, 
§ 120, n. 92 

Drunkcnness, inortgage as rendered voidable by 
drnnkenness of inortgagor, § 93 * 

Dual conside rati on, affidavits, stateinents in respect 
to as essential, § 84, p. 706, n. 63 
Duplicate original mortgage, iiling of in coiinty to 
which iiroporty was renioved, effect of, § 155, ii. 
35 

Duration, lien of mortgage, § 289 
Increase of animals, § 121 
Duress, 

Defense of, action by mortgagee against mort- 
gagor for possession of property, § 237 
General deiiial authorizing defense of, replevin 
action by mortgagee, § 241, jj. 850 
Jury q nesti on as to, § 103 
Personal nature of defense of, § 98 
Pleading of, foreclosure action, § 405, p. 1057 
Voidability of mortgage procured by, § 95 


Ejus<iein generis, application of doctrine in deter- 
iniiiiiig lunperty conveyed, § 116 
Election of r(*iiicdii‘s, 

Couvorsioii of inortgagod property, mortgagoe’s 
right of, 8 220, p. 838 
Foreclosure, method of, 362 
Irregular salo, foreclosure by sale without judi- 
cial proceedings, § 393, p. 1046 
Elements in general, §8 17-45, pp. 611-652 
Employecs, attestation of instruirient by omployee of 
mortgagee, § 81 

Engine, description of in instrument, sufiiciency, § 57, 
p. 662, n. 66 

Engine number, dosignation of motor vehicle by, 
sufiiciency, § 57, p. 666 
Entry of satisfaction, § 349 

Peiialty for failure to make, § 350, pp. 998-1001 
Equipment, 

Mortgage on automobile as covering, ^ 116, n. 57 
Reiiewals of or additions to, validity of mortgage 
on, § 26, p. 633 
Equitable assignment, 

Foreclosure by assignee, § 358 
Part of claim, § 315 

Procceds of sale of mortgaged property, condi¬ 
ti onal consent as amounting to,. ^ 266, p. 
892, n. 53 

Purcbascr at irregular sale, foreclosure by sale 
without judicial proceedings, § 393, p. 1045 
Security, transfer of note or debt operating as, 
§ 314 

Equitable lien, proceeds of sale of mortgaged proper¬ 
ty, waiver of, § 266, p. 895 
Equitable mortgage, 

Bili of sale securi ng loan troated as, § 6, n. 14 
Defective (l(»scription creati ng, § 70, n. 92 
Porm of, § 48 

Identification of property in § 57, p. 659 
Possession of property after default, romedy as 
to, § 183, p. 792 
Priority of lien, § 294, p. 927 
Recordation, right of, § 132 

Recordation staUites as not applicable to, § 130 
Equitable relief, 

Awnrd of in action to onjoin foreclosure, § 365, 

p. 1018 

. Condltional sale contract, 7, p. 595 
Equities, assignment of mortgage, original party, § 
322 
Equity, 

l^oreclosure, jnrisdiction in proceeding for, § 362; 
• § 398 

Priorities, jnrisdiction of actions to determine, 
§ 310, p. 956 

Redempiion, right under, § 432 
Reformation of instrument in court of, error in 
description, § 70 

Subsequently ac(pured property, enforctement of 
mortgage on, § 2(), p. 630 
Erasiires, effect of, § 47 

Making before delivery, § 87 
Estates, interest-in estate of living ancestor as mort- 
gageable, § 26, p. 628, n. 65 
Bstoppel, 

Assignment of mortgage as affecting right of, § 
322 

Passi ng of right, § 319 
Defense of, foreclosure action, $ 400 
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Est()pp<'l—Eontiiiued, 

doriial aulliorizinpj defense of, replevin 
aetion by morticagec, § 241, p. S50 
Tnvalidiry of morlj?a<;e, assertiou of, § 90 
Junior morrj^aj?oe, irresularity in foreclosure at 
snl(' of niortj^agcd property, § 397 
Lion of niort<?a.i?o, daiin of, § 327 

snbjoct to prior mortRage, assertion of 
invalidity, § 29f> 

Pcsspssion of property after default, <4r(‘ct of, 
1S3, p. 791 

l’riori(y l)elw(‘en mortgages as affeeted by, § 
294, p. 929 

PnroIias(‘r of inortgaged property, attack on 
validily of niortgage, § 2(»n 
R(‘b‘Ji.s(‘ op(*rating as, § 391 
Sale of property, 

Effod of, § 292, p. 87S 
Suliici(‘in*y of evidence as to, § 273, p. 902 
Storage (.*Iiarg(»s on mortgag(‘d proi)erty, mort- 
gagee’s liability as affoeted by, § ISS, n. 31 
Evidema», 

Aeceptnnce of mortgago, § 91 
Aetion, 

Agaiust assignee of mortgage, § 325 
Hetween mortgagees, § 252 
By assignet» of mortgago, § 324, p. 972 
By mortgagor agaiust mortgagee, § 224 
On mortgage dei)t, § 440 
Assignrnent oC mortgage, § 318 
(Character of transaction, § 11, pp. 002-605 
Consitieraiioii, § 42, p. 650 
Conversion, 

Aciions for by mortgagor against mortgagee, 
§ 224 

Mortgngee^s action for, § 242, pp, 852-857 
Mortgagor*s action against third persons, § 
227, p. 834 

Criminal prosecutions for sale or removal of 
property, § 280 
Dellvt?ry of instrument, § 91 
Fore<‘losnre action, § 400 
Injimetion against foreclosure, proceeding for, § 
395, p. 1020 

Insecurity clause in mortgage, declaration of 
forfeiture of possession under, § 182 
Payment of mortgage, § 353 
rosst‘ssory action by mortgagee, § 242, pp. 852- 
857 

Priorities, actions to deternilne, § 310, p. 957 
Recording of mortgage, § 100 
li<*lease of mortgage, g 353 

Action for penalty for failure In respect to 
entering, § 350, p. lf)0(> 

Kesidence as respeets place of flling mortgage, 
8 151, p. 757 

Sab* of prop(»rty, action by mortgagee against 
purcimser, 8 273, pp. 900-903 
Validity of in.strumont 8 102 
Wrongfu! foreclosure, action for, 8 ‘^93, p. 1049 
Evid(‘nce of debt, dest.^riptioii of in instrument, 8 73 
Rxceptions. df^scription of property, validity as af- 
fc‘Ct(K3 i).v, 8 

Exchange of proiM»rty, criminal liability in respect 
to, 8 279, p. 910 
Exclusiveness, 

Foreclosure, methods of, 8 362 
Possession of mortgagee, necessity of, 5 208 


Exeeution, 

Afiidavit of illegality to, foreclosure, 8 *120 
Conversion as resuit of soiznre and sale iii 
derogation of mortgagoe’s right, 8 217 
Foreclosure by, §8 422-420, pp. 1079-1087 
Requisites, § 425 

Priority of mortgage over lien of, § 297, p. 937 
Pnrchaser of mortgaged property at sale undor, 
payment of mortgage by, § 329 
Sale of mortgaged property on, mortgageeVs 
right to maintain replevin or trover against 
puvehaser, § 231 

Seizure under as affectiiig lien of mortgage, 8 
342, p. 994 

Tendcr of payment by puiadiaser at sale under, 
sunicioncy. § 330, p. 0S5 

Exeeution creditors, surplus on foreclosure sale, 
rights as to, J 389 

•Exeeution of instrument, §§ 77-85, pp. 090^710^ 
Ackiiowledgment, § 82, pp. 094-099 
Admissil)ility of evidence as to, 

Action by mortgagee for i30Ssession of proper¬ 
ty, § 242, p. 854 

Criminal prosecutions for sale or removal of 
property, § 286 

Affidavit, requiroments as to, § 84, pp. 7(X)-710 
Aflfirmation, § 84, p. 701 
Attestation, requirements as to, § 81 
Blanks, filling in of, § 78 
Confirmation of defective instrument, § 85 
Date, requirements as to, § 70 
Defects, possession by mortgagee as curing, § 212 
Jury questions as to, § 92 
Lavv questions as to, § 92 
Persons who may make mortgage, § 18 
Ratification of defective instrument, § 85 
Re-acknowledgment, requirements as to, § 82, p. 
006 

Revenue stamps, necessity of affixing, § 83 
Seal, necessity of, § 80 
Signature, necessity of, § 80 
Time of, aflidavit to, § 84, p. 703 
Witnessing, necessity of, § 81 
Witnessing of, acknowledgment as rendered un- 
ueeessary by, § 82, p. 696 
Exeeutors and administrators, 

Injunction to prevent foreclosure as maintaiH' 
able by, § 365, p. 1018 

Sale of mortgaged property by, proceeds as sdb- 
ject to lien, § 266, p. 895 
Exeeutory contract, 

Mortgageability of intorest under, 8 SI 
Mortgage of property to be acquired, § 26, p» 
628 

Sale of chattels under, mortgage on, § 23, p. 617 
Exemplary damages, 

Conversion, 

Action for by mortgagee, § 245, p. 865 
Mortgagor’s recovery against mortgagee, § 
226 

Sale of property, recovery by mortgagee against 
pnrchaser, § 275 
Exempt property, 

Description inclnding, effect of, 8 90 
Exception of iii description, validity as affeeted 
by, § 63 

Foreclosure under mortgage covering exempt and 
nonexempt property, order of sale, § 387 
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Exempt praperty—Continued, 

Iiicrease of aiiimals, mortj^age as covorinic, § 121 
Intention as cleterininiiig whother iiu-liided in 
general description covering ali mortgaji:or’s 
property, § 11G 

Landlord’s lion, priority over mortgage oii, § 
304, p. 047, n. 0 

Recordatioii of mortgage on, § 133 
Reservation of, crop mortgage, § 07, ]i. 081 
Seizurc of on oxeciitioii, right of action of mort- 
gagor against otlicer, § 227, j). S33 
Transfer of i)ossession, necossity of, § 101 
Existence of proj)erty, validity of mortgage as de¬ 
pendent on, § 20, pp. 025-034 
Existing indebtediiess, transfer to secure as mortgage, 
§ 7, p. 589 
Expenses, 

Foreclosiirc, §§ 430, 431, pp. 10S7-1090 
Liei\ of mortgage as covering, § 115 
Mortgagee in possession, recovery of, § 18S 
Redeniption, payment as condition to exercise of 
right of, § 430 

Explanatory clause, afFidavit, sufficieiicy as affected 
by, § S4, p. 708, n. S5 

Express defeasance clause, necessity of, § 53 
Extensiou of time, 

Agreement for, postponement of mortgagee’s 
right to possession after default as affected 
hy, § 183, p. 790 

Consideration as sufficiently shovvii by, § 42, p. 
049 

Payment of note, provision for as rendering 
other provisions inoperative, § 100 
Payment of mortgage, ii 330 
Stipulalion empowering mortgagee to s<4zc prop¬ 
erty before or after maturity as affected by, 
§ 178, 11. 40 

Tender of payment, snflicieiicy of, § 336, p. 084 
Validity of after payment, § 328 
Waiver of right to foroclose by, § 350 
Waiver or termination of mortgage lien by, § 
338 

Extinguishmerit of mortgage, payment of debt • re- 
sulting in, §§ 328-338, pp. 07(J-981 
Extrinsic evidence, affidavits, cure or explaiuition of 
insutticiency by, § 84, p. 705 
Fact questions, 

Character of instrument, § 12 
Construction of instrument, § lOC 
Crimiiial pi-oseeutions for sale or removal of 
property, § 287 

Description of property, sufficiency of, § 71 
Poreclosure action, § 410 
Intention of pJii^^ties, § 106 
Priorities, actions to determine, § 310, p. 050 
Rccordiiig of mortgage, § 167 
Transfer of possession, sufficiency of, § 208 
Pacto]*s, 

C-oiiversion of property, joint liability for, § 216 
Pi-iorit.v of lien of mortgage over lien of, ^ 207, 
p. 035, n. 02 

False afhdavifs, validity of mortgage as affected by. 
§ 84, p. 705 

False (lescriptions, validity of instrument as affected 
by, S 60 

Farm equipment, description of in instrument, snf- 
ficiency, § 57, p. 662, ii. 66 


Farm leases, statute reqniring dolivery of receipt 
on surrenderiiig copy of iiisiriimcnt to mortgagor 
as not applicahle to, § 89, n. 47 
Feed bili, lien of mortgage as covering expense in- 
curred l)y mortgagee in getting possession of 
animals, § 115, n. 31 
Fces, 

Filing or rccordiiig, 

Compliniici' with statntory provisions as to 
as cssoiUial, 8 159, ji. 765 
Prepaym(?nt of as (‘sseiitial for immediate 
liliiig, § 15(), u. 50 

Provisions relaling to as alTccting validity, § 41 
Security for payment of, intention of parties as 
controlliiig, 114 

Fictitious name, mortgage nuder, recordatiou as 
ofierating as not ico iii case of, § 164, p. 772 
Filing, §§ 130-174, pj). 735-782 

See, also, Recordatiou, post 
Assignment of mortgage, necessity, § 313 
Consideration, reqiiircmeiit as to for protection 
against unfiled instrument, § 143 
Constructive noticc, operation as, § 164, p. 7(59. 
n. 25 

Copy of instrument, sunicieucy> § lo9, j). 7(55, n . 
87 

Snbstantially triie copy, § ICO 
Creditors, necessity as against, §§ 136-141, pp. 
730-743 

Defective copy, cffect of, § 100 
Dclay in, 

lOffect of, § 157 
Reasoiiableness, § 156, n. 53 
Dolivery of instnimmit as effi^cted by, § 88 
DeiKisit of morlga.gc with pro[)er otlicer ns es- 
sential to validity of, § 159, 7(55 

Dircctions to ollicer with whom d(‘posited, § 159, 
p. 7(55 

Duplicate original, snflicimicy of, 159, p. 765, n. 
87 

Failure as nffocting validity, § 130 
Fees, coinplian(‘e with statutory provisions as 
essential, fi 159, ]). 7(55 

Good faith, requiiMMiuMit as to for protection 
against niifil<*d instruiiKuit, § 143 
Incuinbrancers, iiec('ssity as against, §§ 142, 143, 
pp. 744-746 

Index, roqnirements as to, § 162 
Insiilliciency as not ciired by filing rmicwal atli- 
davit, 8 172 

Notice of labon'r’s lien, priority as dexamdeiit 
on, § 303, n. 1 

Otfic(‘rs, errors or omissions of as affecting 
validity, § 159, p. 7(5(5 

Operation and efl’e(!t of, (?§ 3(53», 364, x)p. 708-774 
]^irli<‘s, nec(*ssit.v as belwecm, 55 134 
Idaee of, B 151-155, [ij). 755-760 
Presumptions as to, § 1(56 
Priority of lien as detevmiiied by, § 295, n. 60 
Purchasers, nec(‘ssity as against, §§ 142, 113, pp. 
744-746 

Reasonabl(‘ time for, § 150 
Refiling, jiost 
Relation baclc, § 158 

Removal of property from district, refiling as 
essential, § 155 

Simultaiieons filing, separate iristruments bcar- 
iiig different dates, § 150 
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Filiiip:—rontimiod, 

Statulory provisions as to, § 15, p. GlO 

(\)inplian('e with as esseiitial, § 159, pp. 
TG)!—7G7 

Snnicifiicy of, §§ 159^102, pp. 7G4-7GS 
Tomporary withdrawal froin tilos, effect of, § 165 
Tiiuc‘, of 4^^ 15(;-15S, pp. 7(50-76-1 

('oinpntalion of poriotl for, § 156 
li(‘(latiii.i( and roacknowledgmeiit as extend- 
iiii!:, 4^ 15(5 

Kolation hack, § 158 
Traiiscriptiou as, § 159, p. 7G6 
Transf<‘r of i)ossession as unnooossary in case of, 
190 

Withdrawal froni filos, cffect of, § 105 
Wididrawal to ijorfoct attostation, vetnrn of in- 
slrunnad as snfficiont, 159, p. 7G7 
Final proc(‘ss, ox(‘(Mitioii issuod ou foreclosure as, 
^ 425 

Finan<*ing doaUa*, Iraiisactioii as inortgage rathcr than 
salo, 45 5, p. 5S4, 11 . S7 
Findiiigs, 

Fon*<'losin*(‘, aotion of, § 410 
Jndginont oi* (l(‘cr(‘e in 0011101*11017 to, forecdosiire 
aci ion, § 411, p. 1069 

Il('I>l(‘vin, a<'(ion of by inortgagoo, § 243, p. 860 
Finish(‘d producis inortgage 011 raw materinis as in- 
cludiug, 55 1-0 
Fixtnrcs, 

Description of in instmmont, snfficicncy, § 57, p. 
6(50, n. 63 

Place of liling inortgage on projierty to become, 
^ 151, p. 756, n. 95 

Profierly inclnd(‘d witliin torm as iiscd in niort- 
gage, § 116; ^ 127 

Kecordaliiui of mortgag(‘s on, nm‘ssit.y, § 150 
Subjec*t niattcr of inortgage, § 33 
Validity of inortgage including, § 29, n. 30 
Forlaui rance, 

Fonsi<i(*ratioii as resuit of, § 42, p. 648 
Transfer in consideration of as chattel mort- 
gagc, S 6 , 11 . 13 

Force, possessi<»n of property after defanlt, use of 
as iindiibited, S bS5 
Foreclosnn*, 354 441, pp. 1005-1090 
Actions of, 39S-421, pp. 1049-1070 
Alternative jndgimait, § 411, j). 1068 
Ainendinent of pleading, § 405, p. K)57 
Answer, 55 405, p. 1056 
Ajjpearaiiee, S 404 
Attacbrnent, S 407 
Attorn<‘.v’s as recov{*rable, § 431 
Pili of particnlars, § 405, p. 1057 
Burdcn of^proof, § 40(5 
('oinplaint, § 405, p. 1055 
(:<inctusiv(Mi<'Ss (»f judgiiKMit, § 411, p. 1071 
Cross eoinplaint, § 405, p. 1056 
Defanlt judginent, {j 411, p. 1070 
Deliciem^v, «5 419 
D(4ay as affiM-ting riglit, Ii 402 
I)ir(*ction of v(*rdict, 410 
llisclaiimu*, 405, p. 1057 
Kvideiici*, 51 406 
ll<‘aring, 55 410 

Iiijunetion, 51 409, pp. 1063-1066 
Inspection, 55 410 
Intervention, ^ 403 

Burden of proof, § 406 


Foreclosure—Continned, 

Actions of—Continued, 

Issues, § 405, p. 1057 

.Tiidgment or decree, § 411, pp. 1067-1071 

Jiiry qnestions, § 410 

Laches as affecting right, § 402 

Law qnestions, § 410 

Liinitations, § 402 

Merger of .iudgment, §‘411, p. 1071 

Parties, § 403 

Personal judginent, § 411, p. 1071 
Personal liability of mortgagor, § 419 
Pleading, § 405, pp. 1055-1058 
Presumptioiis, § 406 
Process, § 404 
Proof, § 405, p. 1057 
Publication of Service, § 404 
Iteceivership, § 409, pp. 1063-1066 
Redelivei-y of property to mortgagor on se¬ 
cui* i ty, § 408 

Pelief grantod, § 411, p. 1067 
Review, § 421 
8oquestration, § 407 
Summary nature, § 411, p. lOOO 
Hnpplemental pleadin.g, § 405, p. 1057 
Third persons, adjustment of claims of, § 
411, p. 1067 
Trial, § 410 

Variance, § 405, p. 1057 
Venue, § 401 

Verdict and findings, § 410 
Affidavit and executioii, §§ 422-429, pp. 1079-1087 
Affiduvit of illegality, § 426 
Deficiency, § 429 
Fortlicoining boiid, § 427 
Int(irventi 011 by third parties, § 428 
Jiiry qnestions, § 428 
Law qnestions, § 428 
Levy of cxecntlon, § 425 
PaupeFs allidavit in lien of bond, § 427 
Requisites of aflidavit, § 424 
Bet-off or reconpment, 55 426 
Third party claims, § 428 
Veiine of i)roeeodiiigs, § 423 
Assigninent as affecting right of, 55 358 
Assignmeiit of inortgage ])ending, assignee as 
takiiig snbject to e(|aities and infirinities, § 
322 

Attornoy’s fecs, 

Provision for as affecting validity of in- 
strumeiit, § 41 
Recovery of, 55 431 

Breach of condition uuthorizing, § 357. 

•Change of possession on, sufiiciency, § 208 
Commencemeiit of suit for as operating to dis- 
charge inortgage, § 338 
Conditioiis procedent to action of, § 399 
Conversion, action of in lieu of foreclosure, § 363 
Conversion as resuit of sale of property without, 
§ 215, p. 817 

Conversion by mortgagee as resuit of delay in, 
§ 215, p. S19 

Costs, §§ 430, 431, pp. 1087-1090 
Couiiterclaim against mortgagee, § 355 
Injunction in case of, 55 3G5, p. 1017 
Default in payment or perforinance of condition 
authorizing, § 357 
Defenses, actions for, § 400 
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Foreclosnre—Coii tinuedl, 

Delay or failurc, olTccfc of, § 361 
Waiver by, § 359 
Electioii, 

INIotliod, § 362 
Estoppel, dolVnise of, § 400 
ExcoiUioii, reiiuisites of, § 425 
Existeiico of or resort to other i’omcdies, §§ 303, 
3G4 

Exi)('iisos of, 430, 431, pp. 1087-1090 
Euncjtion of, § 354 

Iiijunction against, 365, pp. 1016-1020 
Iiistitution of suit as extendiiig liCe of mortscago 
beyond pcriod reqiiiriug renewal aHidavit, § 
170, p. 777 

Judicial prooooding, § 362 

Junior mortgagpe, riglit of, § 358 

Jurisdiction of action for, § 401 

Maturity of debt as determining right of, § 356 

Methods of, § 362 

Motive, validity of proceedings as affectcd by, § 
303, p. 1046 

Necessity of to cut ofP mortgagor’s interest in 
property, § 354 

Notice as coiidition procedent to action of, § 309 
Option in respect to, § 360 
Partial defniilt as authorizing, § 360 
Parties, § 358 

Persons dntitled to foreclose, § 358 
Pleading, venue, § 401 
Possession of property, 

Limited for purpose of, § 183, p. 700 
Mortgagoe’s right to for purpose of delivor- 
ing to purchaser, § 183, p. 792 
Taking of as constituting, § 362 
Postponement as waiver of right, § 359 
Premature sale, setting aside of, § 396 
Redemption, right of as cut off by, § 435 
RepleVin action pending, § 364 
Retention of possession hy mortgagor after sale 
on, fraudulent nature of, § 194 
Return of possession to mortgagor after, effect 
of, § 196 

Right of in general, §§ 355-359, pp. 1005-1010 
Sale of property, §§ 412-418, pp. 1071-1076 
Advertisement and notice, § 412 
Appraisement, § 412 
Claims of third persons, § 413 
Collateral attack, § 414 
Commissions, mortgagee’s right to recovery 
of, § 430 

Confirmation of, § 416 
Delay in exeeuting order, § 412 
Disposition of proceeds, § 420 
Effect of, § 417 
Exeeution, § 425 
Injunctioii agaiust, § 413 
Manncr and coiiduct of, § 414 
Pei*soiis who may purchase, § 415 
Report of, § 416 
SpociaI exeeution, § 412 
Statutory provisions, compliance with, § 414 
Title and rigiits of pnrcha.ser, § 418 
Sale without jndicial proceedings, §§ 366-397, pp. 
1020-1048 
Ac(!()untiiig, § 386 

Adjournment of sale, discretion as to, § 373 
Allidavit, § 3G8 


Foreclosure—Con ti 11 iied, 

Sale without judicial proceedings—Continned, 
Amonnt to be sold, § 3S(> 

Anctione‘er acting as agent for bnyer, § 378 
Antliority to soli, 366 
Bulk, sale in, ^ 377 
•Casii t(*nns, roiiuireinents as to, § 379 
('oiiditions pnicedeut, § 369 
Ooiitest, § 371 
Costs, this liead 
Credit salo, § 379 
Custody of property, § 372 
Deficioncy, § 390 
Deinaiid ns iirereiiiiisUe, ^ 369 
Discretion resiiooting adjonrnment, § 3»73 
Exeiiipt and noiiexeinpt proiierly, order of 
salo, § 3S7 

Jiidginoiit creditors’ rigbts as to sunilns, § 
389 

Junior inortgagco, protectiou of, § .‘>SS 
Jjots, sale in, § 377 
Tmmi) siiin, § 377 

Manncr and coiiduct of sale, §§ 373-3S3, pp. 
1029-1036 

Marshaling assets, § 388 
Notice, § 370, pp. 1023-1026 
Operation and ettoct of sale, § 384 
Parcels, sale in, § 377 
Part of property oiily sold, § 380 
Personal liability, § 3t)0 
Persons authorizod to sell, § 366 
Persons conductiiig sale, § 378 
Place of sale, § 374 
Possession of property, right to, § 372 
Postponement or adjournment of sale, notice, 
§ 370 

Prelitninary proceedings, §§ 368-370, pp. 
1023-1026 

Presonce of projierty as ossential, § 375 
Price, inadecpiacy of as invalidatiiig .sales, § 
381 

Private sale, § 376 

Liability of rnortgagee in case of, § 393, 
p. 1046 
Procediire, § 367 

Proceeds of sale, §§ 386-:iS9, r)p. 1039-1043 
x\pplication of in general, § 3S7 
Rigbts in, § 387 

Third persons rigbts as to, § 3S9 
Protootif»n of proptirty, § 372 
Public sale, necessity for, § 376 
ITirclia.sers, § 3S2 

Ronts and profits, liability of inortgagoe for, 
§ 386 

Report of sale, § 3S3 

Retail sale, § 377 

Return of sale, auioiidmont, § 383 

8et off of debt by purcha.stjr, ^ 379 

Sheriff as authorizod to conduct, g 366, n. 60 

Statoment of account, g 368 

Statutory provisions, 

Compliance with, § 307 
Conduct of sale, g 373 

Stiliing bidding, effect of agreement for, g 
381 
Surplus, 

Application to umsecured debt, g 387 
Disposition, g 386 
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Furet'Iosiir(‘—(V)nt liinofl, 

JSiiie witlionl proceecliiigs—Continuerl, 

burpliis—(\)iitinn(‘tl, 

Junior litMihoklers’ rigbts in respcct to, 

^ ;;s<) 

T(‘rius; oC ^ :]70 

Tinu? of suU‘, § :i(\S 
l’ilU‘ and riglits of pnrchaser, § 385 
Transftu* of proceodings to court, § 371 
Warranly of titio, {i'385 
^Vr<mgf^l or irrogular soizure or sale, §§ 
302-^397, pp. 104^i-l()4S 
Dainagos rocoverable, § 393, pp. 1044- 
1047 

Klootion of remodios, § 303, p. 1046 
Kxtiiiguishrnent of lien, § 395 
Prooodnre in action for, § 393, p. 1046 
Kights of mortgagor in geiioral, § 393, 
pp. 1044-1047 
Sotting asidc, § 396 
Tille of purohasor, § 304 
IVaivor of irrogularitics, § 397 
Set-ofT and counterclaim, § 400 
in<‘ading of, § 405, p. 1057 
Setting aside sale, wrongful or irrcgular seizure 
or Kiilo, § 396 
Slatutory provisions, 

Allidavit and (‘.vecution, § 422 
(Vmipliance witli, § 362 
Cosfs, 8 430 

Snrcossivo aclions, § 364 
Snrplns, dispositiori of, 8 420 
Veiiue of action for, § 401 
IVaiver of d<‘fu\ilt or riglit of, § 359 
Warrarit of wnzure^in aid of, § 407 
Fonngn corporatiori, acknov\dedgment of mortgage 
by, jilacc of, § 82, ir. (197, n. 45 
Foreign mortgage, pleading of, action by mortgagee 
against purchaser of mortgagcd property, § 272, 
p. 8.99 

Foreign stato, 

Mortgage execnted in, recognition and enforce- 
nuMit of lien, § 15, p. 608 
Proi){.*rty locatecl in, validity of mortgage on, § 
14 

Foroigri statutos, admissibiiily in evidence, action by 
mortgagee for possession of property, § 242, p. 
855 

Forfoiture of li<‘n, pleadiiig defense of, replevin ac¬ 
tion by mortgager?, § 241, p. S50 
Form, S§ 4(k-76, pp. 652-689 

Adidavits, nMpiirements as to, § 94, p. 704 

Assignmont of mortgage, § 312 

Certiti<!ate of acknowledgnient, § 82, p. 098 r 

Character of instrurnent as dependent on, § 3 

K(piitab!e mortgage, § 48 

Promiso to pay debt, § 51 

liecordation, necessity for as affccted by form 
of instrurnent, § 149 
Word.s of conveyance, § 50 

Formality, delivery of Instrurnent, necessity of, § 88 
Forthcoming iKnul, 

Foreclosure action, Hahility of sureties on, § 408 
Foreclosure by affidavit and executioii, § 427 
Forthwith, recordation of instrurnent, statutory pro¬ 
visions respecting, 5 156 


Fraud, 

Admissi bili ty of evidence as to, 

Action by mortgagee for possession of prop¬ 
erty, § 242, p. 855 

Criminal proseciition for sale or removal of 
property, § 286 

Assignee’s right to bring action for, § 324, p. 970 
Bona fide purchaser, 

Mortgagee participating in as not occupying 
position of, § 308. 

Mortgagee without notice of fraud as, § 307 
Defense of, 

Action by mortgagee against mortgagor, § 
237 

Action on mortgage debt, § 441 
Criminal proseciition for sale or removal of 
property, § 280 

Foreclosure sale set aside on groiind of, § 414 
General denial aiithorizing defense of, replevin 
action by mortgagee, § 241, p. 850 
Injunction against foreclosure in case of, § 365, 
p. 1017 

Jury question as to, § 103 

Mortgage of property acquired by, validity, § 23, 

p. 618 

Pleading of, 

Foreclosure action, § 405, p. 1057 
Replevin action by mortgagee, § 241, p. 850 
Possession of property after default, use of as 
prohibited, § 185 

Possession taken under mortgage procured by, re¬ 
plevin maintainable by mortgagor, § 219 
Presumption of, 

Retention of possession, recordation as re- 
butting, § 190 

Retention of possession by mortgagor after 
default, rebiittal by institution of fore¬ 
closure proceedings, § 194 
Priority secured by, validity, § 292 
Recordation 

Rc(|uirements for prevention of, § 130 
Withholding from record as badge of fraud, 
§ 157 

Rclease obtained by, cffect of, § 351 
Retention of possession by mortgagor after de- 
fanlt, § 194 

Sale of mortgaged property, 

Circumstantial evidence as sulTicient to 
provo, § 273, p. 001 

PurchaseFs action for against mortgagor, § 
278 

Voidability of mortgage procured by, § 95 
Fraudulent conveyances, defense of, replevin by 
mortgagee against third person, § 238 
Fruit crops, 

Recordation of mortgage on, 

Necessity, § 150, n. 79 
Notice as resuit of, § 164, p. 774 
Subject matter of mortgage, § 32, p. 641 
Furniture, 

Property included within term as usod within 
mortgage, § 116 

Subject matter of mortgage, § 34 
Furtber obligations, security for as affecting char¬ 
acter of instrurnent as conditional sale or mort¬ 
gage, § 7, p. 598 
Future accounts, mortgage of, 

Book accounts as including, § 128 
Validity, § 26, p. 628 
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Future ndvancos. Aclvanccs, ante 
Futuri' rrops, Cr()i>s, ante 
Futuro o;n iiiiip:s, 

T)('sorii)ti<m in mortpjago of, snfiioioncy, § GO 
M()rtj^a.a:e ot*, validity, § 2(), p. (528 
Future indol)todness, description of in inortgage, re- 
quiroinoiits as to, § 74 

(^aruse o(iuij)inent, des(‘ri])tion of in iustrunient, suf- 
lioionoy, § 57, j). G()2, ii. GG 
Gara;?o k(*opor’s lieii, 

Convorsion as resuit of sale to satisfy lien with- 
out uotioe to inortft'aj»eo, ij 21G, n. GO 
Priority over niortgage, § 297, p. 987 
Garnislnnont, 

Aetion for to deterniine rights under nnreeordecl 
mortgage, § 140 

Priority of mortgage over, § 297, p. 935, n. 92 
Gasoline tank, description of in instruinoiit, snlTIeioii- 
cy, § '57, p. CC2, n. GG 

General denial, replevin aetion by mortgagee, sufli- 
ciency of, § 241, p. 850 

Geographical limits, liling or reeording instnimont 
within, statutory provisioiis as to, § 151, p. 755 
Genuineness, assignment of note as warranty of, § 
320 

Going business, property incliided within mortgage 
covering, § IIG 
Good faith, 

Affidavit, 

Reqii i remeat, § 84, p. 700 
Statements in respect to as essontial, § 84, 
p. 70G 

Burden of proof as to, replevin or trover by 
niortgagee, § 242, p. 854 

Inseemrity clause in mortgage, exercise of right 
to take possossion under, § 182 
Mortgagee takiiig in as bona fide purchaser, § 307 
Pleadirig of, conversioii aetion by mortgagee, § 
241, p. 849 

Recordation, necessity of for protection agaiiist 
unrecorded instrument, § 143 
Special rdeading of defense of lack of, trover ac- 
tion by niortgagee, § 241, p. 850 
Tender of payment, discharge as dependent on, 
§ 330, p. 983 

Good will, subject matter of mortgage, § 21, n. 34 
Governing law, §§ 13-3 G, pp. 605-Gll 

Trespasses and invasions of inortgagee’s right, 
§ 229, p. 838 

Graiii, feeding of to stock covered by saine mort¬ 
gage, § 191 

Grass, mortgage of as severance from realty, § 28 
Growing cr()i)s. (Jrops, ante 

Growth, des('ri[)tion as to time of in crop inortgage, 
§ G7, p. G7G 
Guarantors, 

Actions against vvithout resort to mortgage, § 440 
Liability as, priority of lien as against iinrecord- 
cd mortgage, § 13G 

Obligation of as sufficient consideration, § 42, p. 
(J48 

Hay, 

Deseri})tion of in mortgage, sufiiciency, § 57, p. 
GG2, n. GG 

Mortgage on hay to be grown, § 28, n. 24 
Hearing, fore<4osure by affidavit and exeeution, § 426 
Third party claims, § 428 


Heiglit, dosc*ri})tion of animals by stating character- 
isties with r(‘spect to, sntfi(*iency, ^ 0)5 
Ilord, selection of animals from to porserve lien ol 
mortgage, 30 

Hcrd book, description of animals by referonce to, 
snllii-iency, § (>5 

riire of property, liability for, mortgagee in posses- 
sion, § 187 
Hogs, 

8ee, also, Animals, ante 
Tncrease of as inclnded in mortgag(' on, § 121 
IToldover tonant, priority of lien of ('rup inortgage 
given by, § 294, p. 920, n. 3G 
IT<mi(\stead, 

Senior mortgagee releasiiig mortgage oii, liabili¬ 
ty to junior mortgagee, § 341 
Waiver of, consideration of i)rovisi()n for in de- 
termining wlioMier transaction is sale or 
inortgage, § 5, p. 585 

llorse jiower, description of automobile as luung of, 
snllicicncy, § 57, p. GGG 
riorscs, 

Sce, also, Animals, ante 
Increaso of as inclnded in mortgago on, § 321 
IVFortgage on live stock as including, § 31G, n. G2 
Hotels, 

Description of fixtures and fnrnitnre in mort¬ 
gage, sufiiciency, § 57, p. GG2, n. GG 
Fnrnitnre in as subject to mortgage, § 22, u. 42 
Household goods, 

Foreclosure of mortgagee on, inethod f>f, § 3G2 
Mortgagee wrongrnlly tjiking i)oss(‘ssioii of, dam- 
ages rtjcoverablo by inortgagor, § 22G, n. 84 
Pnrchase inoin^y inortgag(\s of, requirennmt as to 
wife’s joinder in, § 19 

Ilccoi|)t for paynn^nls on mortgage cov(‘ring, ne¬ 
cessity of, § 332 

Subject matter of mortgage', § 34 
Hnsband and wifo, 

Acknowlodginent of instrnm(‘nt, m'(*('ssity of 
joliiing in, § 82, p. GOS 

Affidavit, necessity of sjionso juining in, § 81, p. 
794 

.Toind(*r in mortgnge, § 19 

Signature to nioilgage* exceuted by Imsband bo- 
fore iimrriage, § 89 
Identification of i)roi)<‘rty, 

Bnrden of jiroof ms to, 

Aetion by mortgagee against purchas('r of 
mortgog('{l }>r<»perly, S 273, p. 909, ii. GS 
Ilepl(‘vin or trover by mortgagee, § 242, p 
853 

Description as suni<'i<*ut foi*, § 57, pf). GoS-GG? 
Priority of lien as affe^ctod by, § 292 
Illegal use of /n-operty, foreclosure' in case» of, ^ 3G0 
Ilb‘gality of purpeise, validity of mortgage as alTect- 
cd by, 9G 

lllite^racy of mortgageu*, validity of inslrumeMit as af- 
fected by, H 95, n. 88 

Immeidiate reicorelation, statutory re'<|iiire'm(Mits as to, 
comidiaiicc witli, § 15G 

Impeachment, criininal iirosecntion feir sale or re- 
moval of prO})(n*ty, § 28G 

Implied agveomout, posse^ssion of pro|)erty be^fore do- 
fanlt, ^ 178 

Tmplied consent, sale of property, § 2G2, p. 878 
Imiilied power, sale of pre>j)eu’ty by inoi-tgagor, § 202 
Implied rejieals, recordation statutos, fi 131 
Implied warranty, aKSsigiiment of mortgage, § 320 
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Im[ioslcr, iiioi'fS!i^'cc of JIS lionji fide piirehaser, § 307, 

II. (i3 

Iiniiiovcmciils, |ir()|i(>i't,v iiidiidod witliin tenu a.s iised 
hi ninr|iin.u<\ ^ 11<) 

Iiia(l(Miii;icy of jiric<‘, funn-losiiro by sale withoiit .1n- 
(licial i>nK'(M‘(lin.i;‘s, sal(‘ as invalidatod by, § 381 
Iiiad(Miiiacy (d‘ srcurily, r(‘c(‘iverslii]) in foreclosure 
arlioii on j^rnimd of, ^ ioi)^ p, 1(H;4 

IiKMHiK*. in(>rt.i:a^MMl pn^xM-ty, disposition of, § 187 
In(*r<>as(‘, oii auiinials as iiidudiiig, § 121 

Validity, ii .‘iO 
In(Miiiil>raO('(M*s, 

A(‘kno\vl(‘d,i^nH‘iit, as ossenlial to validity of mort- 
as aj;aiiisl, § 82, p. (iOf) 

K(‘(*(»rdati<)ii, neoossity as a^^aiiist, §§ 1-42, 143, pp. 
7 l'l-’7 H> 

IiKbdiiiit^aicss, allidavit, validity of niortgage as af- 
tV(*t(‘d by, § 81, p. 707 

Ind(Miinily coiitract, character as chattel niortgage, 
ii 3, n. 35 

Ind(‘ninlty niortgage, 

A llidav its, stateiiKait in rospcct to as esseiitial, 
§ Sl, I). 700 

Assigiiincnt of iiiortgago givon for purposc of, 
assignee’s rigbts under, § 323 
Oiuistru<*ti«ui of. ii 413 
Discharge of, ii 335 
Foreclosun» by surety, § 358 
liccordat ion, necivssity, § 140, n. 52 
Siirety’s autbority to ndeaso, § 347' 

Validity, ii 40 

I)(\scription, § 74 

Indentiire, innrtgage in forni of, validity as affcctcd 
liy signature, ii SO 

Iiidepiuideiit debt, trausfcu’ of projKudy for as pledge 
raflier tban niortgage, § 4, p. 5s3 
Ind(‘.\', recordation, 

Priority of lieii as determiiHai by, § 205, n. 00 
IbMpiiremeiits as to, § 102 

IiidictUKUif or informatiou, (‘riiiiiual prosccution for 
sale or removal of pn^MUly, § 281 
Iiidorsee, iiiortgagf* given to seciin», validity of, § 40 
Tndorseuient, payineiit of niortgage, § 332 
Indorsers, 

Actioiis against without resort tt> niortgage, § 440 
Liabilify as, priority of lien a.s against iiiirecord- 
(*d niortgage, § 130 

riiforinatioii, iTlminal prosixMition for sale or removal 
of projierty, § 2S4 

Initials, rec(»niatioH, use of as affecting notice, § 104, 
p. 773 
Iii.junctiou, 

Foreclosure, ^ 305, pyi. 1010 -1020 
Airum r»f, § 400, pp. 10t*>3-ltM;0 
Interfereiice witli projierty by inortgageo, pro- 
veiition of, § 21!1 
Tssuance fif iii gen<‘ral, S 255 
Mortgag(’e’s right to, g 257 

MortgagoFs failure to ajiply for to rostrain sale 
of pro])f*rty as reli<‘ving mortgugee of lia- 
bility, ^ 215, p. 810, n. 8 
MortgagoFs riglit to, § 250 
Keruoval of projierty, preveutiun of, § 207 
Sale of property. foreclosure action, § 413 
0'*hreat<med foreclosure, § 305, p. 1017 
Iiijiiry to prop(*rty, 

Daniag(‘s recoverable for by mortgagee, § 245, p. 
805 

Mortgagee in possessioii, liability for, § 186 
14 C.J.S.-92 


Innkeeper’s lien, priority over niortgage, § 302 
Innoeent purchaser, defiiied, § 263, p. 8S2, n. 48 
Inqiiiry, 

Deseription of crops siiggested by, suflicioiKw, § 
67, p. 070 

Location of mortgaged property suggested by, 
siilTiciency as deseription, § 04 
Notiee of facts snllicient to pnt oii as iiotiee af- 
fectiiig rights as to unrecorded instriinicnt, 
§ 148 

Recordation operating as notice of all facts 
which would be discovered by, § 164, p. 701) 
Insecnrity clause, 

Assignee’s rigbts under, § 310 
Mortgagee’s right to jndgment in trover for con- 
versioii under, § 229, p. 835, n. 30 
Optional foreclosure under, § 300 
Possession of property before defaiilt, validity 
of, § 182 

Tender of payment to mortgagee Iiaving taken 
possession of property under, sufiicicncy of, 
§ 330, p. 984 

Iiisolvency, receivership in foreclosure action on 
groiiiid of, § 400, p. 1064 
Installment, 

Acceptance of as waiver of default, § 330 
Default in payment of, mdrtgagee’.s right to pos¬ 
session, § 183, p. 702 
Foreclosure on failure to pay, § 360 
Instriictions, 

Actions, 

Bctween mortgngccs, § 253 
By mortgagor against mortgagee for posses¬ 
sion of property, § 225 
On niortgage debt, § 440 
Criminal prosccution for sale or removal of prop¬ 
erty, § 287 

Foreclosui‘ 0 , action of, § 410 
Rciileviu action l.)y mortgagee, § 243, p. 850 
Sale of property, actions by mortgagee against 
purchaser, § 274 
Insurance, 

Conditions in respect to as affecting validity, § 44 
Expense of as covered by lien of mortgage, § 115, 
11. 31 

Foreclosure on failure of morigagor to exercisc 
diligence in procnring, § 357, n. 14 
Payment of insnrance monoy to mortgagee as 
exUngiiishing niortgage, § 320 
Premiiirns of insnrance on mortgaged goods as 
recoverable by mortgagee, fi 188 
Provision for as affecting character of instrn- 
mont as mortgage or conditional sale, § 7, 
p. 591 

Tender of cost of, nccessity for discharge of lien, 
§ 336, p. 084 
Intcntion, 

Admissibility of evidonce as to, action hy morb 
gagee for possession of property, § 242, p. 855 
After-acqnired property or interests, iiiclusion 
as goverried by, § 118 
Assignment, 

Necessity of, § 317 
Validity as dependent on, § 312 
Book accounts, property covered by mortgage as 
governed by, § 128 

Character of instrument as deterinined hy, § 3 
As mortgage or pledge, § 4, p. 583 
As mortgage or conditional sale, § 7, p. 506 
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Intoutioii—Conti iiuecl, 

Ooiistriu'lion with piirpose of ascevtaining, § 104 
C-oiivcrsion hy mortgagor as depencleiit on, § 214 
Criiiiinal liability foi* sale of iiiortgaged prop- 
orty as clepeiulent on, § 279, p. 909 
Deiivery of instrument as matter of, § 8S 
Dischargc of inortgage as resuit of giving new 
or renewal note, § 339 

Fact (piestion as to in determining character of 
instrument, § 12 

Fees and costs, security for paynient of, § 114 
Foroclosure, right of as dependent on, § 355 
Future advances or indcbtcdness, mortgage 
standing as security for, § 110 
Indictment or iiiformation for sale or removal 
of property as required to allege, § 284 
Language employed by parties as deterniinative 
of, § 104 

Language showing intention to create lien as 
sufficient, § 47 

Merger as dependent on, § 343 
Payinent of mortgage depending on, § 331 
Performance of obligation, extent of security as 
determined by, § 112 

Proof of, criminal prosecution for sale or re¬ 
moval of property, § 280 

Property included by description as determined 
by, § 116 

Redemption, notice of, § 438 
Release of lien as dependent on, § 347 
Residence as question of as rcsr)ccts idace of 
recording mortgage, § 151, p. 757 
Retention of possession with powcr of sale, 
fraudulent nature as affocted by, § 202 
Stock in trade, property included in mortgage 
as govorned by, § 120 
Sureties, liability as determined by, § 113 
Waiver of lien as determined by, § 327 
Intei^est, 

Damages for conversion as incliiding, action by 
mortgagee, § 245, p. 803 
Misdescription in respect to rate of as alTecting 
validity of mortgage, § 75, n. 37 
Tendor of ainoimt of, necessity for discharge of 
mortgage, § 336, p. 984 
Interest conveyed, § 23, pp. 614r-619 
Intermediary, mortgage exeeuted by, validity, § 23, p. 
616 

Intermediate liens, sale of property as affectiiig, § 202, 
p. 877 

InteiTpleader, action by mortgagor against mortgagee, 
§222 

Iritervening rights, transfer of possession within rea- 
sonable time after default to protect against, § 194 
Intervention, 

Action by assigiioe of mortgage, § 324, p. 972 
Actions by mortgagor against third persons, § 227, 
p. 834 

Foreclosiire action, § 403 
Burdon of proof, § 400 
Foreclosnre by adidavit and oxeention, § 428 
Priorities, action to determino, § 310, p. U5G, n. 88 
lieplevin action by mortgagee, § 240 
Invalidity, 

Burden of proving, § 102 
Defense of, 

Action by morlgagoc against morlgagor, § 237 


Invalidity—Continned, 

Defense of—Continned, 

ileplevin by mortgagee against third porson, 
§ 238 

Esto])pol to assert, § 99 

Partial invalidity as affe(‘ting balance of instrii- 
inont, § {17 

Persons cntitlod to assvrt, § 98 
Pleading defense of, replevin action by mortgagee, 
§ 241, p. S50 
Waiver as to, § 99 
Tnventory, 

Constrnetion in connection with mortgage in de¬ 
termining property conveyed, § 110 
Kecordation, necessity of, § 149 
Invoices, filing indorsenient on, necessity of, § 149, n. 
52 

Irrcvocability, power of sale on mortgage, § 300 
Irrigating lien, priority ovor crop mortgage, § 301, p. 

942, n. 02 
issues, 

Actions, 

Hetwocn mortgngoos, § 251 
By mortgagee against purchascr of mortgaged 
property, § 272, p. 900 
By mortgagor against mortgagee, § 223 
Criminal prosecution for sale or removal of prop¬ 
erty, § 285 

Foreclosurc, § 405, p. 1057 
Judgincnt or decree in c‘onformity to, foreclosure 
action, § 411, p. 1009 

Priorities, actions to determine, § 310, p. 056 
Redemption, actions for, § 439 
Replevin by mortgagee, § 241, p. 851 
Satisfaction, action to rccover penalty for failiire 
to enter, § 350, p. 1000 
Joinder, husband and wife, § 10 
Joinder of parties, action by assignee of mortgage, § 
324, p. 972 

Joint liability, conversion of property, § 210 
Joint mortgagees, 

Foreclosure by, § 358 

Sale by ono under power of sale, § 306 
Release of lien by one of, § 347 
Tendcr of ptiymont to one of, suffieicncy, § 336, p. 
985 

Joint mortgagors, place of filing instnirrient excnaited 
by, § 151 p, 757 

Joint owners, crop mortgage given by one of, extent 
of lien, § 201, p. 023 
Actions, 

Bctween morlgager^s, § 253 
By mortgagor against mortgagee, § 225 
On mortgage debt, § 440 
Conversion action by niorlgagee, § 244 
Foreclosure action, § 411, pp. 10(57-1071 
Priority of lien of mortgage over, § 297, p. 935, n. 
92 

Redemption, action for, § 439 
Replevin by morigagee, § 244 
Sale of properi y, action by mortgagee against pur- 
cbaser or transferec, § 274 
Jiidgment creditors, 

Assignment of mortgage to on tendering sufHcient 
amount to mortgagee, § 321 
Attack on mortgage for iiuproper veriheation, § 84* 
p. 702, n. 5 
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JudjiiHiMit cnMlitors— ("ontimiod, 

Jnjiinrlioii Io |n-(‘veiit fovodosure as maintainable 
by, § ;U>5, I). 1018 

liilorvoiilion ia roreclosnro notion, §40,'^ 

on ron^closurc salo, rijj:hts as to, § 389 
Judici!il i)roc(‘(Mlin.iv, ibnvMosuro by, 302 
Junior niorl.u::iiC(‘o, 

So(‘, also, S(‘c*ond aiorlgasoe, post. 

AssigiiUKMit. oC niortgago to oii paymout of amouiit 
du(‘ on j)rior inorigago, § 321, n. 18 
0>nv(*rsi()n, 

Aci ion for against sonior mortgagoe, § 249 
T)aniag(‘s as r('cov(a*ablo for, § 245, p. 805 
By sonior inortgagoe, § 254 
Liabilily for, § 215, p. 821 
Sal(‘ ol' proi!(‘rty as, 204, p. S89 
Ihunagcs n^covoraldo by, sal(‘ of i)roperty, § 275 
l)(‘fons<\s Io fon^olosuro of sonior inorlgago, § 400 
Kxbaision of licai lo otlior indobtodiioss as again.st, 

115 

Kxiinguishinent of dobt by purchafc\c of property at 
salo ou oxocution, § 343 
i^'or<;<'losur<‘, 

(>>mp(4Iing of by junior cncumbrancer, § 358 
I)(day of as oporaling to advaiilage of junior 
inortgagee, § 194 
Uight of, § ;J58 

Fraufl in ririor mortgage as available to, § 95, n. 88 
Tnjunction to prevent foreclosure as maintainable 
l)y, ^ 305, p. 1018 

Liabilily for niorlgago debt, 440 
Liability of senior mortgagee in possossion to 
protect property for benefit of, § 180 
Barty to forwlosuro actioii, § 403 
Bos.so.sslon of propioriy after default, rights in re- 
spect to, § 183, p, 792 

Priori!y of lion of rnortgage subject to prior mort- 
gage, § 290, p, 934 

Prot<?ction of, foreclosure by sale witbout adver- 
tiseinent, § 388 
Kedeinption by, § 433 

Itepbjviu, maintenance of against senior mort- 
gag(»e, 249 

Sak* of firojierty as affecting lien of, § 202, j). 877 
SIock of goods, provisioi) for retention of posses- 
sioii with powcr of sale as affecting rights of, 
§ 203 

8urpius on foreclosure sale, rights in respeet to, 
^ 389; § 420 

Tcnder of paynient by, discharge as resuit of, § 
330, p. 984 

Transfer of po.s8(!«sion as afTecting rights of, § 
192, n. 80 
Trovor, 

Aetion of for conversion of property against 
subsequent encumbrancer, § 248 
Maintenance of again.st purchaser of inort- 
gag(.‘<l property, § 209 

Jurat, 

AtliiJavit, nec(‘ssity of, § 84, p. 709 
Kenewal stuteinents, § 172 
Jurisdiction, 

Fore(.*losure action, § 401 
Uedcurif)! ion, actions for, § 439 
Jury questions, 

Aetions, 

Between mortgagees, ^ 253 
Hy assigneo of rnortgage, § 324, p. 973 


Jury qiiestioiis—Continued, 

Actions—Continued, 

By mortgagor against mortgagee, § 225 
Attestation, § 92 
Character of instrument, § 12 
Constructioii of instrument, § 106 
Conversion, 

Aetion by mortgagor against modgagee, § 225 
Actions between mortgagees, § 253, 

Criminal proseciitioii for sale or removal of prop- 
orty, § 287 

Dolivory of instrument, § 92 

Descripti on of property, suflicicncy of, § 71 

Exeeution of instrument, § 92 

Foreclosure, 

Action of, § 410 
Altidavit and exeeution, § 428 
Eraud or duress in procnri meiit of rnortgage, § 103 
Entiire crops, ownership of laiid on wliich to be 
raised, § 24 

lusecurity clause in rnortgage, g‘ood faith in do- 
claring forfeiture of possession under, § 182 
Misropresentation in procureinent of rnortgage, § 
103 

New rnortgage as having been taken with intent 
to discharge old, § 340 
Priorities, actions to determine, § 310, p. 956 
Kecordiiig of rnortgage, § 167 
lieplevin, 

Actions between mortgagees, § 253 
By mortgagee, § 243, p. 858 
Sale of property, action by mortgagee against 
purchaser, § 274 

Satisfaction, action for penalty for failure to eii» 
ter, § 350, p. 1000 
Time, recording of rnortgage, § 107 
Transfer of possession, 

Fraud in respeet to retention of, § 197 
Sulliciency of, § 208 
Validity of rnortgage, § 103 
Justice of the peace, 

Ackiiowledgment before, § 82, p. 097 
Allidavit, competency to take, § 84, p. 704, n. 30 
Keeper’s feo, mortgagor rotaining possession of prop¬ 
erty pending foreclosure, § 372 
Kind, description of property as of, sulliciency, § 57, 
p. 004 
Knowledge, 

Acceptance of rnortgage as requlred to be with, § 
90 

Altidavit, lack of as affecting validity, § 84, p. 702 
Description of property as aided by, § 57, p. 063 
Kenioval of property from state, effect of, § 15, p. 
009 

8ale of property, eff(^'ct of knowledge on part of 
mortgagee, § 202, p. 876 
LaboreFs lien, priority over rnortgage, § 303 
Crop rnortgage, § 301, p. 944 
Laches, 

Foreclosure, effect of, § 402 

Possession of property after (Jefault, lien of mort- 
gage as defeated by, § 34^, p. 992 
Siibstituted property, claiin for as affecting rights 
of mortgagee, § 129 
Landlord and tenaiit, 

Agreement between as affecting validity of croj) 
rnortgage, § 301, p. 942 
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Lmidlord and tenant—Continued, 

Agreement to give mortgage oii chattela as equi- 
lable mortgage, § 48, n. 1) 

Buildings erected by tenaiit, mortgageability, § 33, 
n. SO 

Coii ver sion by landlord selling crop and paying 
proceeds to tenant aftcr reinibursing himself, 
§ 21G, n. 60 

Injunction by landlord to prevent foreclosure of 
mortgage executed by tenant, § 305, p. 1018 
liien on crops, 

Accrual of, § 301, p. 943 
Conversion as against prior lien of mortgage, 
assertion of claim, § 215, p. 819, n. 10 
Priority over moi*tgage, § 304, pp. 947-951 
Mortgage by tenant in possession, validity of, § 
24, n. 5 

Mortgage on crops to be grown, 

Coverage of, § 124 

Landlord as having interest warranting, § 25, 

p. 622 

Priority of landlord^s lien over mortgage, § 304, 
pp. 947-951 

Recorded lease as limiting rights acquired by 
chattcl mortgagee of lessee, § 175, n. 3 
Separate crop mortgages by, lien of, § 291, p. 923, 
n. 84 

Language, formal reqnirements as to, § 47 
Latent equities, assignment of mortgage as free from, 
§323 

Law questions. 

Character of instrument, § 12 
Construction of instrument, § 106 
Criminal prosecution for sale or removal of prop- 
erty, § 287 

Delivery of instrument, § 92 
Description of property, sufliciency of, § 71 
Execution of instrument, § 92 
Foreclosure, 

Aetion of, § 410 
Allldavit and exeeution, § 428 
Foreclosure before default, rights in respect of, § 
360 

Priorities, actions to determino, § 310, p. 95G 
Kecording of mortgage, § 167 
Keplevin by mortgagee, § 243, p. 858 
Satisfaction, action for penalty for failure to cn- 
ter, § 350, p. 1000 
Validity of mortgage, § 103 
Leases, 

Distinguished, § 8 

Equitable mortgage as resuit of promise in, § 48, 
n, 9 

Kecordation, neeessity in case of sale accom- 
panied by lease back, § 149 
Rights acquired by chattel mortgagee of lessee, § 
175, 11. 3 

Subject matter of mortgage, § 25, pp. 621-625 
Termination of lease containing mortgage clause 
as discharge of lien, § 334 
Leasehold, 

Assignment of as sufiieient consideration, § 42, p. 
650, n. 71 

Kecordation of mortgage on, § 150 
Legal right, forbearance of as sufficient consideration, 
S 42, p. 648 


Legal title, 

Lien of mortgage conveying, priority to lien of 
mortgage covering e<iuitable title, § 294, p. 
927 

Merger as resuit of ac(iuisitioii of by mortgagee, 
§343 

Mortgaged property, § 1 

Piircliaser of mortgaged property, § 263, p. 883 
Legality of instrument, §§ 97-103, pp. 716-718 
Levy and seiznre, 

Consent to, by mortgagee as affecting lien of 
mortgage, § 342, p. 094 
Conversion as resuit of, § 217 
Wrongful levy, § 231 

Defenses in action for conversion against officer, 
§ 238 

Injimction to prevent, § 257 
Mortgaged property as subject to, recordation as 
affecting right, § 136 

Mortgagor’s right of action against officer making 
wrongful levy, § 227, p. 833 
Possession of property before default as affected 
by, § 180 

Possession of property, mortgageo’s right to pos¬ 
session in case of, § 181 

Possessory action maintainable by mortgagee 
against officer making, § 230 
Recordation, delay in as affecting, § 157 
Reliling of mortgage prior to as elToctnal tboiigh 
after expiration of renowal period, § 171, n. 
51 

Iteplevin «against levying officer by mortgagee, de- 
mand as condition precfodent, § 2.‘i4 
Transfer of possession aftcr default for protee* 
tion against, neeessity of transfer witliiii rea* 
sonuble time, § 194, n. 01 
Lex fori, proceedings govcu-mnl by, § 10 
Lex loci contractus, ai)j)licability of, § 13 
Lia bi liti es, 

Affidavit to mortgage givori to secure, st,*itement 
as to considor,ation, § 84, p, 708 
Care of mortgjiged propcity, mortgagor’.s right 
to incur debt for, § 188 
Description of (l<d>t or lial)ility secured, ante 
Detenninatiou as to liai)ility seeured, §§ 108-115. 
pp. 721-725 

Fqnitnble mortgage as d(‘pendent on existenco of, 
§48 

Existenco of as esseiitial of mortgage, §§ 37-4L 
pp! <>44-4 >47 

I^urehas(*r of mortgaged property, § 263. p. HKi 
Xjieense nuinlxu’, description of automobile by, sutlL 
cieney, § 57, p. 66(> 

Lien, §§ 289-310, pp. 919-059 

Animuls, iiicrease as inclnd(‘d in. § 121 
Chjittel mortgage as creatiiig, § 1 
Coinmencoment of, § 290 
Estoppel to cljiim, § 327 

Extension to other indebtcdncss than oxpressed 
in mortgage. § 115 
Intermediate lieris, ante 
Payment of debt as extinguisiiing, § 328 
Priorities, §§ 297-306, pp. <135-953 
Provision for as determining character of instru- 
meiit as sale or mortgage, § 5, p. 586 
Purehaser of mortgaged property taking subject 
to, § 2G3, p. 882 
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Lien—Contiiuiod, 

PurcIiasiM- <}v inortiL^URoe siibjeot to, recordation as 
not ii<M‘(‘ssary against, § 142 

of iinaiithorized sale as extinguish- 
iiig, 4? 2(52, I). SSO 
Keeordat ion, 

Avoidaiico of niortgage for failure as depend- 
onl on lion, § 127 

Sutli(M{‘ii<'y of to warrant attack on imrecord- 
od insl ninaait, § 18S 

Reinoval of proptn-ty as aft‘ 0 (liiig validity of, § 259 
l<en(‘\val of inortgage as affecting, § 174 
K(»s(‘rvati<»u of in instniment as sufficient mort- 
gage, § 47 

Salo of prop(‘rty, procceds as subject to, § 2G6, p. 
SPO 

S{*oj )0 and oxt<*nt of, § 291, pp. 922-925 
So(‘on<l inorlgag(s paynient of debt seeured by 
^ lirst niorlgago as affecting, § 32S 
Statulory iiahin* of, ^ 2, n. 22 
Stii)ulation for as affecting character of instru- 
nient, § 4, p. 582 

Subject ing pi-operty to, insecurity clause author- 
izing nua-tgagoc to take possession, § 182, n. 
.S(*, 

Ternuuation of, 2»2G 
Waiver of, § 327 

(’ons(‘nt to sale of mortgtiged property, § 262, 
p. 871 

Lifi» iusurauce policy, mortgageability of interest un¬ 
der, j? 31 

Limitation of iicti(ais, 

Aetion by nior(gag<‘e, § 235 

Criiniual proseciitions for salo or removal of prop¬ 
erty, ^ 289 
Foreclosuns 492 

lN)ss«'ssory jtetion l)y mnrtgageo, § 235 
Ked(*iuj>(ion, equity of, § 435 
Limited int(‘rest, in(»rtgag<* of, validity, § 23, p. 61G 
Li<iui<lated tlaniages, provision for as «affecting cha.r- 
acter of instrunnuit as conditioiial sale or niort- 
gJige, T, p. .597 

Liquor lH'ens4‘, matter of niortgage, § 21, n. 35 

Liquor tax certili<‘ate, 

U(K‘ord{ition, necessity as to mortgage of, § 150 
Subject matter of mortgage, § 22, n. 40 
Literal a<*<*nra<‘y, <les<*ription of clebt seeured, re- 
«piirements as to, § 72 
Live stt)ck, 

aiso, Animals, ante 

Mortgage on increase of, validity, § 23, p. GIG, n. 
57 

Property im*ludf‘d wltliin terni as used in mort¬ 
gage, § lltl 

Livery stable kec‘per, priority of lien over mortgage, 
§ 299 

Loan broki‘rs aet, applicatlon to chattcl mortgages, 
^ 2, n. 28 

Loans, transfer as eonsideratiou for as mortgage, § 6, 
n. 13 
Jj(K*ation, 

Destrriptbm of property as of, § G4 
(’-rops, ^ G7, p. G77 
Bu9icleiK*y, § »^7, p. (M}4 

Error In d<?scription of crops, validity of mort¬ 
gage as uffected by, § 67, p. G79 
Bubse<iuent plaeing of property in as curing de¬ 
fective description, § 70 


Log hauler’s lien, priority of, § 303, n. 3 
Lumber, 

Assignment of as security as constituting mort¬ 
gage, § 5, p. 584, n. 87 
Description of in mortgage, 

Construction as to, § 117, n. 74 
Sufficiency, § 57, p. GG2, n. Gt> 

Machinery, property, included within term as used 
in mortgage, § 116 

Maintenance of property, mortgagee’s duty in respect 
to, § 177 

Management of property, 

Expense of as not recoverable by mortgagor, § 
188 

Mortgagee in possessiOn, liability for neglect, § 
186 

Manual transfer, 

Delivery of instrument as dependent on, § 88 
Recordation, necessity only when property is 
capable of, § 150 

Manufactnring piant, machines and tools as passing 
under mortgage on, § 127 
Mark, 

Attestation of mortgage by, validity as affccted, 
§ 81 

Signature by, validity as affected, § 80 
Market place, description in mortgage om property in, 

§ 68 

Market value, 

Conversion, measure of damages as, § 226, n. 82 
Dainages recoverable by mortgagee from pur- 
chaser of mortgaged property as measured 
by, § 2T5 

Marketing agreement, distinguished from chattel 
mortgage, § 3, n. 34 
Marks and brands, 

Description of animals by indicating, sufficiency 
of, § 65 

Foreclosure sale of live stock by, recordation, § 
385, n. 48 

Marshaling assets, foreclosure by sale without judi- 
cial proccedings, § 388 

Mass of property, description of part of, suflicieucy, 
§ 61 

Materialmen, chattel mortgage on building given to, 
validity, § 33, n. 83 
Maturity of debt, 

Construction of instrument to ascertain, § 109 
Conversion by mortgagee in sale of property as 
determinable by, ^ 215, p. 818 
Foreclosure before, § 356 

Life of mortgage not extending bcyond, § 326, n. 
31 

Possession of property, right to as affected by, § 
177 

Measure, description of property ascertained by, § 61 
Meat refrigerator, description of in instrument, sulli- 
ciency, § 57, p. 662, n. 66 
Mechanic’s lien, 

Priority over mortgage, § 300, n. 39 
Recordation, necessity as against holder of, §§ 
142, 143, pp. 744-746 

Mechanic’s tools, foreclosure of mortgage on, method 
of, § 362 

Meeting of minds, validity of mortgage as dependent 
on, § 93 

Memorandum, docket, acknowledgment, § 82, p. 696 
Mental capacity, necessity of for validity of instru¬ 
ment, § 93 


1461 



INDEX TO CHATTED MORTGAGES 


Merchandise, description of as doterminiiig nature 
covered by mortgage, § 12G 
Merger, 

Discharge of lien by, § 343 
Judgment of foroclosiiro, § 411, p. 1071 
Transfer of mortgage to mortgagor opcrating as, 

§ 317 

Metes and boiinds, description of land by, crop mort¬ 
gage, § 67, p. 67D 

Mill machinery, description of in mortgage, property 
inclndcd in, § 117, n. 74 

Mincrals, mortgage of before production, validity, § 

28 

Misdescription, 

Bebt or liability secnred, validity of instniment 
as affected by, § 75 

Validity of instrument as affected by, § 69 
Misleading descriptions, validity of instrument as 
affected by, § 69 
Misrepresentation, 

Jury Qiiestion as to, § 103 
Pleading of, foreclosure action, § 405, p. 1057 
Releasc obtained by, effect of, § 351 
Misstatement, amount of debt, validity of mortgage 
as affected by, § 76 
Mistake, 

Date of instrument, validity as affected by, § 79 
Invalidity of mortgage resulting from, § 94 
Mutual mistake, post 
Name of mortgagor, effect of, § 55 
Pleading defense of, replevin action by mort- 
gagee, § 241, p. 850 

Satisfaction entered by, effect of, § 351 
Misuse of property, mortgagor*s right to possession 
as lost by, § 179 

Mitigation of damages, converslon, action by mort- 
gagee, § 245, p. 865 

Mixed mortgages, recordation of, § 159, p, 766 
Necessity, § 150 

Model, designation of automoblle by, sufficiency, § 57, 

p. 666 

Modideation, 

Subsequently aequired property, mortgage on, § 

26, p. 620 

XJnauthorized removal of property, effect of, § 

259 

Money had and received, 

Assignee’s right to brlng action for, § 324, p. 970 
llecovery of proceeds of sale of mortgaged prop¬ 
erty by action for, § 269 

Money lender, validity of mortgage to without com- 
plying with statute, § 96, n. 2 
More or less, mortgage securing stated amount as, 
limitation to amount stated, § 110 
Motive, 

See, also, Intenti on, ante 
Foreclosure, validity of proceedings as affected 
by, § 393, p. 1046 
Motor vehicles, 

Description of in mortgage, suffieiency, § 57, p. 

665 

Lien for repairs, priority over mortgage, § 300 
Statutory provisions relating to as inapidicable 
to chattel mortgages, § 131, n. 5 
Movables, mortgageability, § 33 
Mules, 

See, also, Animals, ante 

Mortgage on live stock as including, § 116, n. 62 
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Mutual assent, 

Assignment of mortgage, § 312 
Validity of mortgage as dependent on, § 93 
Mutual mistake, 

Crops included in mortgage through, § 124, n. 17 
Invalidity of mortgage resulting from, § 94 
Mutual promises, consideration for agrecuneiit to 
waive or release lien, § 327, n. 35 
Name, designation of automobile by, suffieiency, § 57, 

p. 666 

Name of purchaser, indictment or information for 
sale of mortgaged property as required to state, 
§ 284 

Nature, lien of mortgage, § 289 
New mortgage, 

Affidavit in respeet to when substituted for for¬ 
mer mortgage, consideration stated, § 84, p, 
707 

Refiling as rendered uniiecessary by taking qf, § 
170, p. 779 

New security, discharge of mortgage as resuit of' 
giving, § 340 
Nomiual damages, 

Sale of property, recovered of by mortgagee 
against purchaser, § 275 
Satisfaction, action for penalty for failure to 
enter, § 350, p. 1000 

Nominal legal title, assignee of mortgage, § 311 
Nominal trustee, foreclosure by, § 358 
Non est factum, plea of authorizihg showing of fraud, 
1 ’eplevin action by mortgagee, § 241, p. 850 
Nonexistent property, 

Description of, suffieiency, § 60 
Lien of mortgage covering, cominencemeiit of, 
§ 200 

Validity of mortgage on, § 26, pp. G25-C34 
Nonpayment, effect of as distinguishing chattel mort^ 
gage from plodge, § 4, p. 582 
Nonperformance, effect of as distinguishing mortgage 
from pledge, 5 4, p, 582 
Nonrcsidents, 

Ackuowledgment of instrument, placo of, § 82, 
p. 697 

Exceution of mortgage by, § 18 
Member of partncrship, phaee of recordlng part- 
nership mortgage as affected by, § 151, p, 
758 

Place of recording mortgages by, § 151, p. 757 
Recordation, effect as to, § 163 
Notarial act, exeeution of instrument, statutory pro¬ 
visions, § 81 
Notes, 

Affidavit morely setting forth as insufficient, § 
84, p. 709 

Description of in instrument, requirements as 
to, § 73 

Existence of as essential of mortgage, § 37 
Recordation, necessity when inteiuled to oper¬ 
ato as mortgage, § 149 
Statement as to mortgage in, § 54 
Notlce, 

Acceptance of mortgage by crciditor wlth notlcc 
of exeeution, § 99. ^ 

Affidavits, lack of as affecting validity, § 84, p. 
702 

Bona fido purchaser, mortgagee with noti<?e as 
occupying posltion of, § 308 
Burden of proof as to, actions to determine prfi 
orities, § 310, p. 957 
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Notif*o -('oiilitiTiod, 

C\)iiV('r.si(>u, 

Actiial iioti(v of" niortgage as esseiitial to 
liability for, § 216 

Salo of iHortgagod property, neeessity, § 264, 
[). S86, 11. 06 

Crop iiiortgage, rooorclation operatiiig as, § 164, 
p. 772» 

Existonco of niortgage, cffect of as respects de- 
f(‘<*tivo oxeciitioii, § 77 
Foroolosiire actioii, neeessity of, § 309 
Foreelosnre by »sale withoiit jnclicial proceeding, 
^ 370 

Laridlord and tenant relationship, priority of 
landioiars lien over mortgage as affected by, 
30t, p. 1M7, n. 5 

Morlgag(» 011 prop<^rty solei by mortgagor, crim- 
inal Hability as affected by, § 270, p, 907 
Possession of riroperty after default, intention to 
take, § 183, p. 701 

Priority of lien as affected by, § 294, p. 026 
^(‘(‘(‘iversbip, foreclosnrc action, § 409, p. 1065 
Re<*ord of assignment of mortgage as, § 313 
Recordation, 

Nee<‘ssity of as affected by otber notice, §§ 
145-148, pp. 747-751 
Operation as, § 164, pp. 768-774 
Jury question as to, § 167 
Snfllcien(‘y of as x*espects rights as to unre- 
eorded Instrument, § 148 
Redemption, intention, § 438 
Rfdiling of mortgage as rendored unnecessary 
by knowledge of mortgage, § 170, p. 778 
Ren<»wai as rmidered unnecessary by knowledge 
of mortgage, § 170, p. 778 
Sale of profierty, foreclosure, § 412 
Warrant of soizure, foreclosure action, § 407 
Ntirs(‘ry stock, mortgage of as severance from realty, 
S 28, n, 25 

Oatb, rmnnval stateinent, § 172 
Obligation, 

As.sutning or releasing as sufficient consideration, 
8 42, p. 618 

Descriptlon of in aflidavit, neeessity and suffi- 
cbmcy, § B4, p. 708 

M<irtgage given to secure performarice of, § 39 
Time for iK»rformaiice of, detcrniination, § 109 
Oblit(*ration of iimrks, validlty of mortgage as af- 
by, 8 57, p. 650 

Occupation, iimrtgage as refpiired to show, § 55 
Officers. afiidavits, compefency to take, § 84, p. 704 
Offspring, mortgage on aiiiraals as including, § 121 
Oil drillerV lien, priority of, § 303, n. 3 
Oil well siipplies, deseription of in mortgage, suUi- 
ciency, 8 5T, p. 602, n. 66 

Omnibus deseriptions of property, sufficiency of, § 
5T, p. 662, 11. 60 
Option, 

Foreclosure, § 360 

Future advances, constniction of mortgage se- 
eiiriiig, 8 110 

Fnyment of purehase price, character of trans- 
airtion as mortgage or conditionul sale as 
affected by, § 7, p. 596 

Oral agreement, release of lien, sufficiency, § 347 
Oral consent, sale of property by mortgagor, § 262, 
p. 878 


Oral mortgage, 

Agreemeiit for sale with substitution as consti¬ 
tuti ng, § 129, n. 69 
Validity of, § 49 

Ores, mortgage of before production, validity, § 28 
Outstanding title, defense of, replevin by mortgagor 
against third person, § 238 
Overdue note, forbearunce to sue on as sufficient con¬ 
sideration, § 42, p. 648 
Overstatement, 

Amouiit due, 

Renewal affidavit, § 172 
Validity as affected by, § 76 
Consideration, affidavit containing as affecting 
validity of mortgage, § 84, p. 706 
Ownership, 

Allegation as to, replevin action by mortgagee, 
§ 241, p. 847 

Default as affecting right in respect to, § 176 
Defense of, 

Criminal .prosecution for sale or removal of 
property, § 280 

Replevin by mortgagee against mortgagor, 
§ 237 

Deseription of property as required to show, § 
64 

Indictment or Information for sale or removal of 
property as required to allege, § 284 
Land on which crop is raised, neeessity, § 24 
Misstatement as to in deseription, crop mortgage, 
§ 67, p. 680, n. 55 
Mortgage as affecting, § 175 
Neeessity of mortgagoFs ownership of property, 
§ 23, p. 614 
Pleading of, 

Action by mortgagee against purchaser of 
mortgaged property, § 272, p. 899 
Foreclosure action, § 405, p. 1056 
Possession of mortgagee under claim of, lien of 
mortgage as affected by, § 342, p. 992 
Presumption or representation as to, validity of 
mortgage as affected by, § 23, p. 619 
Parcels, sale, in, foreclosure by sale without judicial 
proceedings, § 377 
Parol evidence, 

See, also, Bxtrinsic evidence, ante 
Character of transaction, admissibility to Show, 
§ 11, p. 603 

Deseription of property aided by, § 57, p. 662 
Part payment, discharge of mortgage, § 331 
PartiaI invalidity, 

Balance of mortgage as affected by, § 97 
Recordation, failure in respect to, § 133 
PartiaI release, § 351 
Effectiveness, § 348 

PartiaI sales, foreclosure by sale without judicial 
proceedings, lien for balance, § 380 
Partido contract, mortgage of property held under, 
validity, § 23, p. 615, n. 45 
Parties, 

Actions by assignee of mortgage, § 324, p. 971 
Actions by mortgagor against, 

Mortgagee, § 222 
Third persons, § 227, p. 834 
Affidavits as necessary in respect to, § 84, p. 701 
Oapacity and assent of, §§ 17-20 
Conversion, action by mortgagee against pur¬ 
chaser for, § 271 


1463 



INDEX TO CHATTBL MORTGAGES 


Parties—Continiied, 

' Description of in alTidavit, neeessity and suffi- 
ciency, § 84, p. 709 

Description of in instruinent, rcquirements as 
to, § 55 

Description of property as between, reciuirements 
as to, § 57, p. 059 

Filing of instrument, necessity as between, § 134 
Poreclosiire, § 358 
Aetion of, § 403 

Intention determiiiiiig parties secnred, § 107 
Priorities, actions to deterniine, § 310, p. 956 
Recordatioii, necessity as between, § 134 
Redemption, actions for, § 439 
Renewal afiidavit, names to bo sbown, § 172 
Renewal of niortgage, failnre of as affeeting 
validity as between, § 170, p. 777 
Repleviii by mortgagee, § 240 
Sale of property, action by mortgagee against 
purchaser or transferee for conversion, § 271 
Transfer of possession as between, necessity for, 
§ 189 

Trespass action by mortgagee, § 240 
Partnership, 

Advances to intended partly for individiial use, 
affidavit stating total sum as on joiiit credit 
as sufiicient, § 84, p. 707 

Affidavit execiited by member of, siifficiency, § 
84, p. 704 

Attestation of mortgage by member of, validity 
as affected, § 81 

Joint liability for mortgage debt, § 440 
Mortgageability of interest in, § 31, n. 48 
Mortgage of interest in, validity, § 23, p. 616, 
n. 57 

Place of reeording mortgage given by, § 151, p. 
758 

Pauper’s affidavit, foreclosure by affidavit and exeeu- 
tion, § 427 
Payment, 

Admissibility of evidence as to, § 353 

Action by mortgagee for possession of prop¬ 
erty, § 242, p. 855 
Application of, § 333 

Assignment of mortgage as affeeting duty in 
respect to, § 321 

Assignment of mortgage seciirity after, effect of, 
§ 311 

Burden of proof as to, § 353 

Action by mortgagee for possession of prop¬ 
erty, § 242, p. 854 

Condition precedent to mortgagor’s action against 
mortgagee in possession, § 220 
Consideration, necessity of before exeeuting af- 
ffdavit, § 84, p. 707 

Couiiterclaim against mortgagee oi>erating as, § 
331 

Date of, deterrnination, § 109 
Default in, foreclosure in case of, § 357 
Defense of, 

Oriminal prosecution for sale or removal of 
property, § 280 
Replevin by mortgagee against, 

Mortgagor, § 237 
Third person, § 238 

Dernand for as condition precedent to action by 
mortgagee against mortgagor for possession 
of property, § 234 

Bntry of satisfaction on, necessity, § 349 


Payment—Coiitinucd, 

Evidence of, § 353 

Extingiiishment of mortgage by, §§ 328-333, pp. 
976-981 

Indeuinity mortgage, diseharge by, § 335 
Iiidorsement of, § 332 

Iiijunction against foreclosure after, § 305, p. 
1016 

Intention of parties as detorinining wliat consti¬ 
tutos, § 331 

Mortgage of property not paid for, validity, § 23, 
p. 617 

Persons who inay pay and rights of persons pay- 
ing, § 329 
Place of, § 328 
Pleading, 

Defense of, replevin action by mortgagee, § 
241, p. S50 

Foreclosure action, § 405, p. 1057 
Noiipayment, replevin action l>y mortgagee, 
§ 241, p. 849 

Possession of property, partial payment as af- 
fecting right to, § 177 

Possession of property after default, partial pay¬ 
ment as affeeting right to, § 1S3, p. 790 
Presnmptioii of, § 169; § 353 
Promisc of as essential, § 51 
Receipt for, § 332 

Renewal affidavit, statoments as to, § 172 
Revival of mortgage after, § 352 
Specificutiou of time of, requirement as to, ^ 
72 

Sufficiency of evidence as to, § 353 
Tender of as diseharge of lien, ^ 3.36, pp. 083- 
986 

Pcace officer, possession of property after default,, 
employmeiit of by mortgagoo, § 185 
Pendente lite, injunction against foreclosure, § 365, p. 
1017 

Peiial statntes, sale of property, effect of, § 260 
Peualties, rclease or satisfaction, failtire to (*nter, § 
350, pp. 998-1001 
Performance, 

Conditions iu respect to as affeeting validity, § 
43 

Default in, foreclosure, § .357 
Intention of parties as det(u-iiiining (‘xtent of sc- 
eurity afforded by inortgage to secure, § 
112 

Mortgage givcii to securo, § 39 
Time of, deterrnination, § 109 
Peri.shalde propei'ty, 

Rec(*iverHliip iu foreclosure action relaiiug to, § 
409, p. 10(i4 

Transfer of possession, nece.ssity, § 191 
Permissivenoss, posscjssion of mortgaged chatUd by 
mortgagor, § 178, n. 46 

Personai defensos, false representatious resulting in 
mortgage, § 98 
Personai judgmont, 

Dissolutioii of injunction rostraiiilng foreclosure,. 
§ 365, p. 1020 

Foreclosure action, § 411, p. 107J; § 419 
Per.sonal liability, 

Foreclosure by sale without judicial proeeeding,. 
§ 390 

Purchaser of mortgaged property, § 265 
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]*ors()nnl ahsoncc of (*oiisidered in deter- 

wliotIuM' traiisju*tion is sale or mortgage, 
{i r>, p. n8r> 

rersoiial privil(‘g(‘, snhje(*t of chattol mortgage, § 21 
rorsoiial propiM-ty, snl>J(‘(‘t of mortgage, § 21 
Pcrsonal r(‘pr(*sontativ(‘, 

For('cl()san* hy on death of mortgagee, § 358 
IMortgagor in possossion, liability for reiits and 
prolits, ^ 1S7 

]\I()rlgag()r’s right of action agaiiist mortgagee 
passing to, § 222 
lledemptiun i)y, Jj 433 

IVrsonal righi, mortgagor’s right to possession from 
4‘Xi>n‘ss or impluMl stipulation, § 178 
Petit ion, sale of proporty, action by mortgagee 
against piircliaser or transferce, § 272, pp. 808- 
m{) 

riKjtograpbs, mortgagor in possession photographing 
al>stra<'t books, lial)ility for, § ISO, ii. 80 
Piano, mortgage' of as reeiuired to be signed by 
wife, § Pd, 11 . 27 
Place, 

Acknowledgment of instrnmont, § 82, p. 097 
Kxeeution of iiistrumont, § 77 
Filing of instrument, 151-155, p. 755-760 
Payment, ^ 32S 

Recordat ion of instrument, §§ 151-155, pp. 755- 
700 

Salo, forecl(»snr(‘ by sale without jndicial proceod- 
ings, § 374 

Placo of grfiwth, <los(*ription of crop iii mortgage as 
roquirod to sliow, 67, p. 678 
Idea, n‘plovin action by mortgagee, § 241, p. 850 
Pleading, 

Actions, 

Bet\v«‘en mortgngeos for conversion on re- 
plevin, ^ 251 

By assigm^e of mortgage, § 324, p. 972 
By mortgagor «against mortgagee, § 223 
On mortgage* debt, § 440 
Conversion, 

Actions, 

Betwenn mortgagees, § 25l 
By mortgagee against pnrcha.ser or 
transferce of mortgaged property, § 
272, p. 899 

For by mortgagee, § 241, pp. 847-852 
lVInrtgag<»r's action against mortgagee, 223 
Damagf*s, necessity of in action to recover penal- 
ty for failure to enter satisfaction, § 350, p. 
lOlK) 

Deflciiuicy, ri‘covery in foreclosnre action as de¬ 
pendent, 011 , § 419 

For(‘C‘losure, a<4ion of, § 405, pp. 1055-1058 
Injunctbm against foredosure, proceedings for, § 
365, p. 1020 

Priorities, a<'tions to determine, § 310, p. 056 
Redemption, actions for, § 439 
Repievin, action of, 

Between mortgagees, § 251 
By mortgagee, § 241, p. 847 
Btile of proiwn-ty, action by mortgagee against 
])nrchns<*r or transferee, § 272, pp, 898-900 
Satisfa<‘tion, action to recover penalty for failure 
to enter, § .3«50, p. 999 

Trov(»r, action of by mortgagor against mortga¬ 
gee, § 223 

Wrongful foredosure, action for, § 393, p. 1046 


Pledges, 

Distinguished, § 4, pp. 580-583 • 

Giving in lieu of chattel mortgage as roloase of 
mortgage, § 340 

Jury question as to transaction constituting, § 12 
Priority over mortgage, § 297, p. 936, n. 94 
Recordation statutes as not applying to, § 130 
Ponderous articles, transfer of possession, sufficiency, 
§ 208 

Possession of property, 

Acknowledgment as rendered unnecessary by 
' taking of, § 82, p. 696 

Actions by mortgagor to recover after default, 
conditions precedeiit, § 220 
Admissibility of evidence as to right to, action by 
mortgagee, § 242, p. 854 

Afladavits, want of or defect as cured by taking 
of, § 84, p. 701 

After default, §§• 183-185, pp. 789-795 

Bond to retain possession by mortgagor, ef- 
fect of, § 183, p. 791 

Consent of mortgagor as necessary, § 183, p. 

790 

Crop mortgage, § 183, p. 790, ii. 5 
Equitable mortgage, § 183, p. 792 
Foredosure anthorizing possession to be de- 
livered to purchaser, § 183, p. 792 
Junior incumbrancers, § 183, p. 792 
Lial)ility of mortgagee taking in respect to 
prior mortg<ages, § 183, p. 791 
Limitation for purpose of foredosure or 
sale, § 183, p. 790 
Marmer of taking possession, § 195 
Notice or deniand as necessary, § 183, p. 

791 

Partial payment as affecting right, §• 183, p. 
790 

Remedy of mortgagee, § 185 
Stipulation in mortgage as affecting right to, 
§ 184 

Waiver or estoppel in respect to, § 183, p. 791 
Writ of sequestration as appropriate remedy, 
§ 185, n. 63 

Allegation as to, pleading in repievin action by 
mortgagee, § 241, p. 847 
Assignee of mortgage, right as to, § 319 
Assignment of mortgage, effect of as respects 
mortgagee’s right to sue for possession, § 324, 
p. 970 

Bankriiptcy, voliintary petition as anthorizing 
mortgagee in taking possession, § 180 
Before default, §§ 177-182, pp. 784-789 

Agreements or stipulations as to, § 178 
Consuming of as anthorizing mortgagee in 
taking possession, § ISO 
Conversion by third person anthorizing mort¬ 
gagee in taking possession, § ISO 
Depreciation as anthorizing mortgagee to 
take possession, § 179 

Discretion under insecurity clause in mort- 
*gage, § 182 

Insecurity clause, validity, § '182 
Jury question under insecurity clause in 
mortgage, § 182 

Levy on chattels as anthorizing mortgagee 
in taking possession, § 181 
Mortgagee’s liability to mortgagor for de- 
priving of, § 186 
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Possession of property—Continued, 

Before default—Continued, 

Removal by mortgagor as authoriziing mort- 
gagee in taking possessi on, § 180 
Sale by mortgagor as authorizing mortgagee 
in taking posscssion, § ISO 
Seizure on distress vvarrant as authorizing 
mortgagee in taking possession, § 180 
Stipulation authorizing morlgagee in taking 
possession in case of sale or removal, § 
180 

Change of possession. See, Transfer of posses¬ 
sion, post 

Conditional sale with retention of, character of 
instrument as affected by, § 7, p. 595 
Conversion, 

Mortgagee taking possession, § 204, p. 880 
Rightfully taking or retainiiig, § 215, p. 
819 

Mortgagor’s refusal to consent to, § 214 
Damages for detention of, mortgagee’s right to, § 
245, pp. 862-865 

Defects cured by taking of, §§ 212, 213 
Delivery of. 

As curing defect in description of property, 
§ 70 

Distinguishing chattel mortgage from pledge, 
§ 4, p. 582 

Demand for payment as condition precedcnt to 
mortgagee’s action against mortgagor for, § 
233 

Description as of ali property, sufficiency, § 57, p. 
665 

Descjription of property as required to Show, § 04 
Disturbance of, mortgagor’s right of action for 
damages against mortgagee for, § 219 
Foreclosiire, 

Necessity of taking, § 399 
Return of possession after, effect of, § 196 
Sale without judicial proceedings, rights as 
to, § 372 

General denial authorizing defense of absence 
of right to, replevin action by mortgagee, § 
241, p. 850 

Growing crops, validity of mortgage as dependent 
on, § 32, p. 641 

Income, liahility In respect to of person in pos¬ 
session, § 187' 

Injunction to protect, foreclosure action, § 409, p. 
1066 

Invalidity of foreclosure sale as affocting mort- 
gagee’s right, § 395 

Judgment for, replevin by mortgagee, § 244 
Junior mortgagee, maintenance of replevin 
against first mortgagee in possession for, § 
249 

Livery stable keeper’s lien as dependent on, § 
299 

• Maturity of debt as affecting right to, § 177 
Mortgagee in possession, 

Conversion by, § 215, pp. 817-822 
Expenses in care of as recoverable by, § 
188 

Income in rents and profits disposition of, § 
187 

Diability for loss sufifered by property, § 
186 


Possession of property—Continued, 

Mortgagee in possession—Continued, 

Repairs necessary, recovery uf oxivmiso of, § 
188 

Mortgagec’s right of action for against ono 
wrongfully taking possession, § 229, p. S35 
Mortgagor, 

Income, rents and profits, disposition of, § 
387 

Necessity of, § 27 

Oral mortgage rendored valid by change of, § 4J) 
Payment of part of debt as affecting right to 
bofore default, § 177 

Priority of lien as between mortgages as affected 
by taking of, § 294, p. 928 
Protection of possiossion, post 
Provision authorizing in case of default, neces¬ 
sity of, § 53 

Purchaser at foreclosure sale, rights of, § 385 
Recordation, 

Change of possession as obviating no(fOssity 
of, § 144 

Inability to comply with requiroments as re- * 
quiring taking of, § 133 

Refiling as rendered unnecessary when mortgagee 
has taken possession, § 170, p. 778 
Rents and profits, liability for of person in pos¬ 
session, § 187 

Retention of possession. See, Transfer of pos¬ 
session, post 

Stocks in trado, recording of mortgage as 0 (iuiva- 
lent to taking of possession, g 203 
Subsequently aequi red property, effectiveuess of 
mortgage as dependent on, 8 26, j>. 630 
Third person in possession, income, rt‘nts and 
profits, disposition of, § 187 
Transfer of possession, post 
Trial, action by mortgagor against mortgagee, § 
225 

Possessory action, 

Assignee of mortgage, maintenance of, § 319 
Directioii df verdict, actions between mortgageos, 

§ 253 

Evidence, mortgagGe’s action to recovor i) 0 .sses- 
sion of property, § 242, pj), 852-857 
Judgment, action by mortgagee, § 244 
Jury questions, action by mortgugoe, § 243, p. 
858 

Levy and seizure, inaintenance of by oflicer 
wrongfully making, § 230 
Mortgagee, 

Dt4’(mw>s, §§ 230-238, pp, 842-845 
Limitations, § 235 
Right to maintaln, § 229, p. 835 
Parties, action by mortgagee, § 240 
Set-off and counterclaim, action by mortgagee, § 
239 

Trial, action by mortgagee, § 243, pp. 857-860 
Posting, notice of sale, foreclosure by sale without 
judicial proceedings, § 370, p. 1026 
Postponement, foreclosure, 

Sale without judicial proceedings, noticc, § 370, 
p. 1024 

Waiver of right by, § 359 
Potential existence, 

Future crops, suflaciency as respeets validity of 
mortgage on, § 24 
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Potential existenoe—Continued, 

Growing crops, validity of mortgage on theory of, 
§ 32, p, G38 

Subsoqiiontly aoquirecl property, validity as af- 
feeted by, § 20, p. 020 
Power of attorney, 

Ac*knowI<H]gm<nit of iiistruraent under, sufficieiicy, 
g 82, p. 007 

E(initable mortgage by, § 48 
Illegal j)roVision for as affecting validity of 
mortgage, § 07, n. 6 
1 * 0 wer oC salo, 

Uarter or exeliange right under, § 370 
Character of instrnment as mortgage or pledge 
as affected by, § 4, p. 583 
Deb‘gatiou of auLhority under, § 3G6 
Injunetion to prev(*nt exercise in inequitable 
manuor, § 3G5, p. 3017 

Operation and effoct of sale pursuant to, § 384 
Poss4*ssion of jiroperty for purpose of execution 
of, § 372 

Restrictioris as to, § 30G 

Retent ion of imssession with, §§ 202-207, pp. 805- 
812 

Fraudulent nature of transaction, § 202 
I*roeeeds applied to mortgage debt as affect¬ 
ing fraudulent nature, § 202 
Replenishnumt of stock, provision for use of 
procecds for purpose of as affecting va¬ 
lidity of mortgage, § 20G 
Stocks in trade, § 203 

Censent of inortgagee to sale as esscntial 
to invalidate mortgage, § 204 
Credit sales as aff(*cting validity, ^ 205, 

p. 812 

Partial application of proceeds to raort- 
gage debt as affecting validity of 
mortgage, f 205, p. 811 
l*ort ion only of property covered by pow- 
er, g 207 

Provision for application of proceeds to 
nuudgage debt as affecting validity, 
8 205, pp. 809-812 

Tacit agreein(»nt as iuvalidating mortgage, § 
204, n. m 

Striet ptirsuanee in execution of, 8 367 
Powers, distingnished, f 10 
Pra<‘ti<‘c, law governing, 8 16 

Prayer for rrdU^f, complaint, foreclosure action, § 
405, p. 1056 
Pre-existing debt, 

Bona ilde purchaser, consideration as affecting 
relationship of mortgagee, 8 309 
Consideration for instrument, § 42, p. 649 
SufRcicncy of for protection against unrecorded 
instrument, § 143 
Preferenc-e. Prlorities, post 

Freliminary credit agreement, recordation, necessity 
of, I 140 

Freliminary negotiations, written mortgage as super- 
seding, § 104 
Preliminary proeeedings, 

Crlmlnal prosecutlon for sale or removal of 
property, J 283 

Foreclosure by sale without judicial procecdings, 
§8 3G8-370. pp. 102,3-1020 
Premature foreclosure, jl 356, 357 


Prosence of property, 

Law governing as affected by, § 14 
Sale, foreclosure by sale without judicial pro- 
ceeding, § 375 
Presumptions, 

Acceptance of mortgage, § 91 
Action on mortgage debt, § 440, n. 69 
Assignment of mortgage, efifect of, § 318 
Character of transaction, § 11, p. G03 
Consent, sale of property, § 273, p. 901, n. 73 
Consideration, § 42, p. 650 
Conversion, action by mortgagee, § 242, p. 852 
Criminal prosecuti on for sale or removal of 
property, § 286 
Date of instrument, § 79 
Debt or liability secured, § 108 
Delivery of instrument, § 91 
Detinue by mortgagee, § 242, p. 852 
Discharge, giving of new note and mortgage as 
. resulting in, § 340 
Filing of mortgage, § 166 
Foreclosure action, § 406 
Ownorship of property, 

Description aided by, § 64 
Mortgaged, § 23, p. 619 
Payment, § 169; § 353 

l^riorities, actions to determine, § 310, p. 957 
Recording of mortgage, § 166 
Relcase of mortgage, § 353 

Replevin, action of by mortgagee, § 242, p. 852 
Retention of possession by mortgagor, § 189 
Recordation as affecting, § 190 
Sale of property, 

Action by mortgagee against purchaser, § 
273. p. 901 
Foreclosure, § 412 
Secnrity, § 108 

Separate writings containing description of 
property, attachment of, § 58 
Third party claims, foreclosure by afiBdavit and 
execution, § 428 

Time of delivery of instrument, § 91 
Trover, action of by mortgagee, § 242, p. 852 
Validity of instrument, § 102 
Waiver or abandoument of right of redemption, § 
434 

Primary liability, assumption of as sufficient con- 
sideration, § 42, p. 648 

Printed matter, writing in mortgage as controlling, 
8 104 

Prior incumbrances, 

Bdlance due on as partial consideration for 
mortgage, affidavit as required to state facts 
in respect to, § 84, p. 708, n. 79 
Criminal liability for failure to recite in mort¬ 
gage, § 279, p. 908 

Mortgagee’s liability in respect to, § 183, p. 791 
l’rior indorsements, liability on as sufficient consid¬ 
eration, § 42, p. 649, n. 63 

Prior lien, sale of property, application of proceeds 
in payment of, 8 266, p. 895 
Priorities,, §§ 289-310, pp. 919-959 

Actions to determine, § 310, pp. 956-959 
Agreement or understanding, § 296 
Burden of proof as to, § 310, p. 958 
Artisan’s lien, § 300 

Assignment of part of debt as affecting, § 315 
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Priorities—Contiiined, 

Burden of proof, 

Actions to determino, § 310, p. 957 
Foreclosure by afRdavit and oxccution, § 428 
Crop lien, § 800 

Debts or oblij?ations seciired by same mortgage, § 
292 

Evidence, actions to cletermiiie, § 310, p. 957 
Fact' quostions, §• 310, p. 056 
Innkeeper’s lion, § 302 

Intervciition, action to determine, § 310, p. 956, n. 
88 

Issnes, 

Actions to determine, § 310, p. 956 
Foreclosure action, § 405, p. 1058 
Jnry questions, § 310, p. 956 
Laboreris lien, § 303 
Lancllord\s lien, § 304, pp. 947-951 
Law governing question of, § 14 
Law questions, actions to determine, § 310, p. 956 
Litigation of question of, necessity, § 310, p. 956, 
n. 88 

Livery stal.de keeper’s lien, § 299 
Mortgagos, determinatioii of, § 294, pp. 926-932 
Mortgages and other liens, § 297, pp. 935-938 
Parties, actions to determine, § 310, p. 956 
Pleadings, actions to determine, § 310, p. 956 
Presumptioiis, actions to determine, § 310, p. 957 
Purchase money mortgages, § 294, p. 928 
Purchaser at foreclosure sale, § 385 
Receiver, appointment of in foreclosure action 
as affecting, § 409, p, 1005 
Record as dcterminiiig, § 295 

Mortgagos and other liens, § 208 
Repairmau’s lien, § 300 

' Satisfaction of first mortgage as affecting, § 351 
Scller’s lien or interest, § 305 
Storage lien, § 306 

Trial of actions to determine, § 310, p. 956 
Waiver of, § 292 

Burden of proof as to, § 310, p. 958 
Warehouseman’s lien, § 306, n. 56 
Private sale, foreclosure by sale without judicial 
proceedings, § 376 

Iiiability of mortgagee in case of, § 393, p. 1040 
Privy examination of wife, requirements as to, § 19, 
n. 27 

. Procedure, 

Foreclosure, 

Action of, § 398 

Sale without jiidicial proceedings, § 367 
Law governing, § 16 

Receivorship in foreclosure action, § 409, p. 1005 
Redemption, § 438 
Procecds, 

Book aecounts, mortgage as covering, § 128 
Sale of mortgaged property, rights in respect to, 
§ 266, pp. S90-S95 

Process, 

Foreclosure action, § 404 
Law governing, § 16 

Products, mortgage on existiivg chattels as including, 
§§ 120-122 

Profession, mortgage as required to shovv, § 55 
Profits» Rents and Profits, post 
Promise to pay, necessity of, § 51 


Proof, 

Actioms 

Betwcen inortgagecs, § 251 

By mortgagee against purchaser of mort; 

gaged property, {i 272, p. 900 
By mortgagor against mortgagee, § 223 
Crimiiial prosecution for sale or renioval of 
property, § 285 
Dociiment, § 01 

Foreclosure action, § 405, p. 1057 
Judgment or decree in conformity to, foreclosure 
action, § 411, p. 1069 

Mortgage, i-ecordation as dependent oii, § 132 
Redemption, actions for, ^ 439 
RepleVin by mortgagee, ^ 241, ji. 851 
Satisfaction, action to rocover penalty for failure 
to en ter, 350, p. 1000 
Property coiiveyed, 

Ooiistruction of instrumont to determine, §§ 116- 
129, pp. 725-735 

Description of in mortgage, 5f)~71, pp. ()5S-685 
Payment of mortgage debt, effeet of, § 3>3>1 
Protection of, 

Conversioji as resuit of mortgagoe’s acts in 
relation to, §‘215, p. S19 
MortgagoFs diity in respect to, § 177 
Protection of possession, 

Mortgagee, remedies, § 229, pp. S3»5-83S 
Mortgagor, remedy in respect to third parties, 
§ 227, p. 832 

Public policy, mortgage given for pur])ose violative 
of, invalidity, § 96 

Public salo, foreclosure by sale without judicial pro- 
ceodings, necessity for, § 376 
Piiblication, servicc of process by, foreclosure action, 
§ 404 

Punctuatioii marks, description of i)rop<‘rty, supply- 
ing of by court, § 70 

Pimisbment, sale or removal of property, criminal 
prosecution for, § 288 
Purchase money mortgage, 

Conversion by inorlgag<»e, ndention of property 
after return for rei>air, § 215, p, 817, n. 85 
Garageinan’s lien as iiiBudor to, § 297, p. 937, n. 
11 

Household goods, re<iuirement as lo wife’s join- 
der, § 30 

LaboreFs lien as prior to, § .‘>03, n. 98 
Landlord’s lien as siibordinate to, § 304, p. 948, 
n. 11 

Priority of lien, § 294, p. 928; § 297, p. 938 
Res('rvation of lien creating e(juitai)le mortgage, 
§ 49 

Siinultaneous giviiig of, validity, § 26, p. 627 
Purchase money notes, 

Conditioual seller’s transf<*r of as mortgage, § 
7, p. 589, 11, ,37 

TrausLir of as chuttcl mortgage, § 3, n. 34 
Purchaser of property, 

Injunction to prevent foreclosuas maintain- 
nble by, § 365, p, 1018 

Tender of payment by, sniiic-ieney, § 336, p, 985 
Purchase price, 

Lien for, priority of, § 305 
Retention of title nntil payment of as affecting 
character of instrumont, § 7, p. 593 
Qualified consent, sale of xjroporty, § 262, p. 876 
(Jualifled indorsemeut, mortgage note, interest pass- 
ing by, § 314 
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Ratilication, 

Convorsion, defense of in action by mortgagor 
against inortgagee, § 221 
Instruinent d(*f(‘(‘tively oxeeuted, § 85 
Irr(‘giilar sale, foreelosure by sale vvithout judi¬ 
ci a 1 i)r<)cee{lings, 307 

M(jrtgag(‘ on property of miother, § 23, p. 615 
lb‘eeiv(‘rship, foreelosure action, § 400, p. 1065 
8ale of properiy by mortgagor, § 262, p. 877 
Sulliciency of evideiice as to, § 273, p. 902 
SubsUtutioii of property for tbat originally 
uiorlgaged, 129 

Uaw materia Is, mortgage on as including flnished 
producis, 120 

Ue-ackno\vle<Igment of iiistrumont, requirements as 
to, S2, p. 690 

Keal party in iuterest, allldavit by, sufficiency, § 84, 
p. 703, II. 19 
Kealty, 

tUiattcl amnwd to, siibject matter of mortgage, 


Assignee of mortgagor, necessity as against, § 
135 

Assignment of mortgage, § 313 

Uiirecorded mortgage, rights of assignee, § 
323 

Attestation of instrument as essential to, § 81 

Authority in respect to, § 130 

Bilis of sale, necessity for when given as securi- 
ty, § 149 

Book in which record made, effect of recording 
in wrong book, § 161 

Bnrdeii of proof as to, § 166 

Cancellation of unrecorded mortgage, § 141 

Carriers, operation as to as notice of mortgage, 
§ 164, p. 770, n. 35 

Certificate of oath appended to mortgage, § 159, 
p. 767 

Certificate of recording officer, conclnsiveness of, 

§ 166 

Change of possession as affecting necessity for 
§ 144 


§ 33 

Inslruimml including with personal property, 
validity as mortgage, § 29 
Priori ty uf crop mortgage, ^ 294, p. 930 
Reasonable time, filing or recording of instrument, § 
156 

R(‘asonablem‘s.s, att()ruey’s feos, foreelosure, § 431 
Rec(*ii)t, 

Coiiy of instrument, delivery to mortgagor as 
d(*p(‘nd(mt 011 giving of, § 89 
Payment of mortgage, <§ 332 
Recordation, mxiisssity of, § 149 
Receivt‘rs, 

Couiisid f<;es r(»coverable by, § 431 
Fore<dosure action, 409, pp. 1003-1066 
Possession of as not constitutiiig i'cduction to 
possession by morlgagee, § 208 
Possession of property after default, appoint- 
ment as altocting right of, § 183, p. 790 
MortgagiM* in possession, § 177 
Redemption by, li 433 
Kelease of limi by, ii 347 

Hale of mortgaged property by, procoeds as sub¬ 
jeci. to lien, g 266, p. 895 
Snrplus on foreelosure sale, rights as to, § 3S9 
Recitais, prima facie evideiice of facts stated in, § 
104 

Roconvoyan(*e agreement for, coiisideratiou in deter- 
mining whether transaction is sale or mortgage, 
§ 5, p. 585 

Recordation, gg 130 -174, x>I>. 735-782 
See, also, Filing, ante 
Acknowledgment, 

Jnsutliciency of as affecting operation as no¬ 
tias g 164, p. 771 

I.(aw qn(‘sUon as to suftieiency of to warrant 
reifording, § 67 
Xecessity for, § 82, p. 695 
Action to determino and establish rights as to 
unrecorded mortgage, g 140 
Adverse rights accruing prior to, § 157 
Affidavit appmided to mortgage, § 159, p, 767 
Afiidavit as essential to admission of instru¬ 
ment for, g 84, p. 700 

Antecedent purchasers, necessity as against, § 
142 


Character of instrument as mortgage or condi- 
tional sale as affected by, § 7, p. 591 
Choses in action, necessity of, § 150 
Collateral agreements, necessity of, § 149 
Conditional sale, 

Necessity of, § 133, n. 14; § 149 
Priority of selleFs lien as affected by, § 305 
Consideration, reqiiirement as to for protection 
against unrecorded instrument, § 143 
Constructive notice, operation as, § 164, p. 768 
Creditors, 

Necessity as against, §§ 136-141, pp. 739-743 
Notice of mortgage as affecting rights as to 
unrecorded instruments, g 147 
Criminal liability for sale of mortgagcd property 
as dependent on, § 279, p 909 
Crop lien, priority over mortgage as dependent 
on, § eSOl 
Crop mortgage, 

Jury question respecting intorest in land on 
which crops were to be raised, § 167 
Necessity, § 150 

Priority of lien as affected by, § 294, p. 929 
Date of mortgage, mistuke as to as affecting, § 
164, p. 773 

Death of mortgagor, effect of, § 156 
Defects, cure of by mortgagee taking possession, 
§ 212 
Delay in, 

Eff'ect of, § 157 

Rejisonableness of, § 156, n, 53 
Delivery as effccted by, § 88 
Deposit with proper officer as essential, § 150, p. 
765 

Directions to officer with whom deposited, § 159, 
p. 765 

Districts for, § 152 
Entry of satisfaction, § 349 
Bvidence as to, § 166 

Bxempt property, necessity in respect to mort¬ 
gage on, § 133 

Fact questions in respect to, § 167 
Pailure of, persons to whom available, § 133 
Fees, 

Compliance with statiitory provision as es¬ 
sential, § 159, p. 765 
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Fees—Conti niied, 

1’repaymeiit of as respeets immediate filing, 
§ 156, n. 50 

Fictitions namc, niortgage under, notice in case 
of, § 164, p, 772 

Fixturos, necessity as to mortgages on, § 150 
Forni of instrument as affeeting necessity for, § 
149 

Fraud, witliholding froin record as badgc of, § 
157 

Future advanccs, niortgage covering, § 133, n. 14 
Good faitli, requireinent for protection against 
unrecorded instrument, § 143 
Incumbrancers, necessity as against, §§ 142, 143, 
pp. 744-746 

Indexing, rcquirements as to, § 162 
ludictment or Information for sale or removal 
of inortgaged property as reqiiired to show, 

Instruinenis alTording notiee, § 164, p. 771 
Instruments entitled to record, § 132 
Jury questions in respect to, § 167 
Law governing requirements as to, § 14 
Law questions in respect to, § 167 
Leasehold interests, mortgages of, § 150 
Leases, necessity in case of sale accompanied by 
lease back, § 149 
Lien of creditors, 

Necessity of to avoid unrecorded mortgage, 
§ 137 

Sufliciency to warrant attack on unrecord¬ 
ed niortgage, § 138 

Lien of mortgage as commencing from date of, § 
200 

Manual delivery, necessity oniy as to property 
capable of, § 150 

Mistakes, date of mortgage, effect of, § 164, p, 
773 

Mxed mortgages, § 159, p. 766 
Necessity of, § 150 
Mortgagee, 

Notice as affecting right as to unrecorded 
instrument, § 146 
Operation as notice to, § 164, p, 770 
Necessity of, §§ 134-143, pp. 737-746 
Nonresident mortgagees, effect of record as to, 
S 163 
Notice, 

Effect and sufficiency of other notice as re¬ 
speets necessity of, §§ 145-148, pp. 747- 
751 

Foreclosure action, § 399 
Operation as, § 164, pp. 768-774 

After-acquired property, § 164, p. 770 
Change in movtgagor’s name subsequent 
to as affecting, § 164, p. 773 
Crop mortgages, § 164, p. 773 
Description of property and debt as af¬ 
fecting, § 164, p. 773 
Fietitious name in mortgage as affect¬ 
ing, 164, p. 772 

Instruments affording notice, § 104, p. 
771 

Jury question as to, § 167 
Persons affectod by, § 164, p. 770 
Warehousemaii as cliarged with notice 
of mortgage on grain, § 164, p. 770, 
n. 35 


Notice—Continued, 

Sufficiency of as respeets rights as to un¬ 
recorded instrument, § 148 
Officers, errors or ornissions of as affecting rec¬ 
ord, § 150, p. 766 

Opera •‘•ion and effe(?t of, §§ 10*3, 164, pp. 768-774 
Oral mortgage, § 49 
l\artial invalidity for failure of, § 133 
Parties, necessity as between, § 334 
Place of, §§ 151-155, pp. 755-760 
Districts for, § 152 

Removal of goods as affecting record, § 155 
Removal of niortga.gor as affecting, § 154 
Unorganized comities, § 153 
Pleadiiig of, 

Action by mortgagee against purchaser of 
mnrtgagcd property, § 272, p. 800 
Conversion action by mortgagee, § 241, p. 
849 

Foreclosure action, § 405, p. 1056 
Possessi on of property, 

Recordiiig of mortgage on stock in trade as 
eqiiivalent to, § 203 
Reteiition as requiriiig, § 133 
Pre-existing indeiitediiess, sufficiency of as con¬ 
sideratiori for protection against unrecorded 
instrument, § 143 
Presumtitions as to, § 166 
Delivery, § 91 

Priorities as determined by, § 295 

P>etween mortgages, § 294, pp. 926-932 
Mortgages and other liens, § 298 
Purcliase mom^y mortgage, 

. Fietitious name, notice in case of, § 164, p. 
773, n. 51 

Priori ty of lien as dependent on, § 297, p. 938 
Purchasers, 

Necessity as against, §§ 142, 143, pp. 744-746 
Notice of mortgage as affecting necessity, § 
146 

Reacknowledgment of instrument as extending 
time for, § 156 
Reasonable time for, § 156 
Redating of instrument as extending time for, 
§ 156 

Refiling or recording anew on removal of prop¬ 
erty from district, § 155 
Rclation back, § 158 
Release of lien, necessity, § 347 
Remedies on ground of nullity of transfer, cred¬ 
itors, § 139 

Removal of goods, effect of, 5 155 
Removal of mortgagor from district as affecting, 
§ 154 

Rent contract, prlority of lien over mortgage as 
affected by, § 304, p. 949 
Repeal of statutory provisions, 5 131 
Requirements as to as affecting validity of oral 
mortgage, § 49 

Re-reco-rding, §§ 168-174, pp. 776-782 
Necessity of, § 170, p. 777 
Retention of possessio» of chattel, validity as 
affected by, § 189 

Setting aside unrecorded mortgage, action for, 
§ 141 

Simultaneous filing, mortgages bearing different 
dates, § 156 
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Statiitory provisioiis as to, § 15, p. 610; § 131 
('oinpliance with as essential, § 159, pp. 764- 
7(57 

Siibject inatter of mortgage as affecting necessity, 

§ 150 

Subpnrcliasers, 

Necossity as against, § 142 
Noti(*(} of mortgage as affectiiig rights as to 
uiirceordod instrument, § 146 
Operation as notieo to, § 164, p. 770 
Snnicienry of, B 159-162, pp. 764-768 
Temporary reiiioval of property as affectiiig, 

§ 155, n. 35 

Time of, §§ 156-158, pp. 7()0“-7G4 
(Uaiipiitation of period, § 156 
Jary question in respect to, § 167 
Rcdating and reacknowledgment as exteiid- 
ing, § 156 

Relation back, § 158 

Transr‘rii>tion on filing of iiistniment, necessity, 

§ 159, p. 7(5(5 

Transfer of possession, recording acts as affect- 
ing, § 190 

After acquired property, § 190, n. 40 
Unorganized counties, joinder to others for pur- 
pose of, § 153 

Validation of mortgage by, § 163 
Withdrawal of original froiu file, effect of, § 165 
Witbholding from record, agreements as to, § 157 
Effect of. § 157 
JTury qu<?stion us to, § 167 
Written contract, mortgage of, § 159, p. 767 
Wrong book, effect of recording in, § IGl 
Reconpment, 

Foreelo.sure, afiidavit and oxeeution, § 426 
Senior mortgagoe, conversion action by junior 
moiigagee, § 254 

Redelivery, foreclosure action, security for, § 408 
Ked(‘mption, §§ 432-439, pp. 1000-1098 
Abandomnent of right, ^ 434 
Action for, § 439 
Ainount reqnired for, § 436 

Assignment of equity of as extinguishing mort¬ 
gage, § 343 

Conversion as resuit of wrougfui refusal to al- 
low, § 215, p. 818 
Costs, actions for, S 439 
Depolicourt, ne('essity of, § 437 
Equity of as subject to mortgage, § 21, n. 34 
Expenses of as recoverable against mortgagee 
wrongfully taking possession of mortgaged 
property, {i 226, n. 84 

Income of property duriiig period of, liability of 
mortgagee to aecronnt for, § 187 
issues, action for, § 439 
Judgment or det^ree, actions for, § 439 
JurisdicUon of action for, § 439 
Limitations in respect to, § 435 
Notice of intention, § 438 
Parties, actions for, § 439 
Payment into court, 8 437 
Payment of debt by ownor of equity of, § 329 
Persona 1 representative of deceased mortgagor, 
8 433 

Persons entitled, § 433 
Pleading, actions for, § 439 
Possession of property by mortgagee after de- 
fault as affecting right of, § 184 


abandonmeiit of right, 

§ 434 

Proceediiigs on, § 438 
Proof, actions for, § 439 

Provision for as considered in determining 
whether transaction is sale or mortgage, 

§ 5, p. 585 

Purchaser of mortgaged property acquiring equi¬ 
ty of, § 263, p. 883, n. 52 
Relief given in action for, § 439 
Rents and profits during period of liability of 
mortgagee to account for, § 187 
Right of in general, § 432 

Second mortgage as mortgage of equity of, § 23, 
p. 617 

Statutory provisions, time fixed by, § 435 

Statutory remedy, § 432 

Tender of payment, necessity of, § 437 

Time for, § 435 

Trial, action for, § 439 

Variance, actions for, § 439 

Vcniie of action for, § 439 

Waiver of right, § 434 

Tender of payment, § 437 

Redundancy, certificate of acknowledgment, effect 
of, § 82, p. 698 

Refiling, §§ 168-174, pp. 776-7S2 

Accrual of claims or rights as affecting right to 
take advantage of failure, § 170, p. 779 
Assignments for benefit of creditors, possession 
of assignee as excuse for failure, § 170, p. 
780 

Computation of time for, § 171 
Defaiilt in condition of mortgage as obviating 
necessity of, § 170, p. 777 
Failure as affecting valiclity of mortgage, § 130 
Inability to comply with requirements as excuse 
for failure, § 170, p. 777 
Necessity of, § 170, pp. 776-780 
New mortgage, exeeution of as obviating ne- 
cessity for, § 170, p. 779 
Notice of mortgage as rendering unnecessary, 
§ 170, p. 778 

Operation and effect, § 174 

Possession of property by mortgagee as render¬ 
ing unnecessary, § 170, p. 778 
Removul of property from district, requirements 
as to, § 155 

Statutory provisions relating to, § 169 
Compliance with, § 172 

Subpurchasers, title acquired on failure of with- 
in limited time, § 170, p. 780 
Successive renewals, right of, § 173 
Suiiday, inclusion of in computation of time for, 
§ 171 

Time for, § 171 

Reformatiou, foreclosure suit, § 398 
Refrigerating piant, description of in mortgage, suf- 
ficiency, § 57, p. 662, n. 66 
Registration, 

See, Becordation, ante 

Registration card, purchaser receiving ^s charged 
with notice of mortgage recorded m anothei 
state, § 15, p. 610, n. 21 
Relation back, 

Filing or recording of mortgage, § 158 

Lien of crop mortgage, § 290 

Mortgage given for corrective purposes, § 85 
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Relationship of parties, admissi})ility of evidcnee as 
to, action by nmrtgagee for possossioii of prop- 
erty, § 242, p. 854 

Relatives, attestation of histniment by relatives of 
mortgagee, § SI 

Release, §§ 320-853, pp. 974-1005 
See, also, Diseharge, aiite 
Absenee of, § 353 

Assigiimeiit of inortgage to mortgagor operating 
as, § 344 

Breach of collateral agreemeiit by mortgagee, 
§ 345 

Burdon of proof as to, § 353 
Damages recoverable for failure to release mort- 
gage, § 350, p. 1000 

Defense of, replevin by mortgagee against third 
persons, § 238 
Effect of, § 351 
Entry of, § 349 
Eqiiity of roclemption, § 434 
Eiep continning until, § 320 
Partial release, ante 

Penalty for failure to enter, § 350, pp. 998-1001 
Pleading defense of, replevin action by mort¬ 
gagee, § 241, p. 850 
Presumptions as to, § 353 
Rules governing, § 347 

Sale by mortgagee after as conversion, § 215, 

p. 818 

Relief, assignment of mortgage as affecting right of, 
§ 321 
Remedies, 

Action on mortgage debt, §§ 440-442, pp, 1098- 
1100 

Insecurity clause, possession of mortgagee be- 
fore dofault, § 1S2 

Possession of property after default, action for, 
§ 185 

Recordation, nullity of transfer on ground of 
failure to record, § 139 

Wrongful or irregular seizure or sale, foreclo- 
sure by sale without judicial proceedings, 
§ 393, p. 1045 

Removal of mortgagor, recordation as affected by, 
§ 154 

Removal of property, §§ 258-288, pp. 872-919 
Actions relating to, mortgagee against, 
Mortgagor, § 267 

Purchaser or transferee, §§ 268-275, pp. 896- 
905 

Consent of mortgagee as essential, § 258 
Burden of proof as to, § 310, p. 957, n. 95 
Conversion as resuit of, § 259 
Criininal liability, §§ 279-288, pp. 907-919 
Defenses in prosecution for, § 280 
Evidence in prosecution for, § 286 
Indiotment or Information, § 284 
Issues, pi‘oof and variance in prosecution 
for, § 285 

Persons liable, § 281 

Prcliininary proceedings in prosecution for, 
§ 283 

Punishnient, § 288 
Trial of prosecution for, § 287 
Veuue of action for, § 282 
Description of location as affected by, § 64 
Poreclosure, option in respect to, § 360 
Injuuction to prevent, § 257; § 267 


Removal of property—Continued, 

Intent, crimiiial liululity as dopoiulont on, § 279, 
p. 909. 

Lien as affected by, § 259 
Mortgagoe’s action for, limitations, § 235 
Pos.so.ssion of luortgagoc as autliorized by, § 178 
Ikdorc default by, 5? 180 
Priority of lien as affected by, § 295 
Purchaser, liability for conversion, § 204, p. SS7 
Re-ackno\vledgnient in state to wliicli removed, 
§ 82, P..096 

Recordation as affected by, § 155 
Temporary removal as permissible § 258 
Valklity of mortgage as affected ])y, § 15, pp. 
607-610; § 259 

Renewal, §11 168-174, pp. 776-7S2 

Accrual of claims or rights as affecting right to 
take advantage of failure, § 170, p. 779 
Affidavit of, § 172 

Omission of original affidavit as remedied 
by, § 84, p. 701 
Agent, affidavit by, § 172 
Computation of time for, § 171 
Creditors witliin statutory provisioiis respectiiig, 
§ 170, p. 777 

Description of mortgage and property, statement 
as requirod to contain, § 172 
Docketing of affidavit of extension, § 172 
Poreclosure affecting right, § 356 

Iiistitution of suit as extending Hfe of mort¬ 
gage, § 170, p. 777 

Giving of renewal note as discharge of mort¬ 
gage, § 339 

Inability to comply with roquireinents as ex¬ 
cuse for failure, § 170, p. 777 
Jurat, § 172 

Lien of mortgjige continuiiig during i)criod of, 
§ 174 

Necessity of, § 170, pp. 776-780 
Notice of mortgage as rendoring uniicccssavy, 
§ 170, p. 778 
Oath, statement, § 172 
Operation and effect, § 174 
Payment of mortgage debt as affecting right of, 
§ 328 

Paymeuts, statements as to, § 172 
Possession taken hy mortgagee as rendering un- 
necessary, § 170, p. 779 
Priority of lien, § 294, p. 931 
Statement, requiroments as to, § 172 
Statutory provisions relating to, § 100 
Compliance with, § 172 
Suc(‘essive renewals, right of, § 173 
Sunday, inclusion of in computation of time for, 
§ 171 

Tendor of payment, necessity of, § 336, p, 986 
Time for, § 171 

Void mortgage as not validated by, § 174 
Renewals of stock, mortgage on, validity, § 26, p. 633 
Rents and profits, 

. Accounting for by chattel mortgagee irnproperly 
taking possession of property ia replevin, § 
226 

Assignment of for secnrity as constituting mort¬ 
gage, § 5, p. 584, 11 . 87 
Discharge of mortgage debt by, § 333 
Lease reserving lien for, effect of as respects 
character of instrument, § 8 
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Rents and profits—Continued, 

Lien for rent, priority over mortgage, § 304, p. 
947 

Lien of mortgage covering, commencement of, § 
290 

Mortgagecl property, disposition of, § 187 
Realty inclucled on mortgage of, validity, § 29 
Thirtl porson in possession of property, liability 
in respect to, § 187 

Bepairs, 

Articles aclded by way of as included in mort- 
gago, § 120 

Lien for as superior to lien of unrecorded mort¬ 
gage, § 13(>, n. 32 

Lien of chattel mortgage as affected by liability 
for, § 15, p. 608, n. 6 

Mortgagee in possession, right of recovery for, 
§ 188 

Priority of lien for over mortgage, § 300 
Kepeals, recordation statutes, § 131 
Eeplacement, 

Artieles by way of as included in mortgage, § 
120 

Gonversif)!! as resuit of, § 214, n. 78 
Retention of property by inortgagor, validity 
of mortgage as affected by, § 202 
Stock in trade, mortgage as including, § 126 
Replevin, 

Aetion for to dotermine rights as to unrecorded 
mortgage, § 140 

Aetion of between mortgagees, § 247 
Altornatlve money judgment, action by mort- 
gagc(?, § 244 

Amendm(?nt of ploadings, action by mortgagee, § 
241, p. 851 

Assign(><‘\s right to maintain action of, § 324, p. 
971 

Bond of mortgagor replevying property, liability 
on, § 408 

Burden of proof, action by mortgagee, § 242, p. 
852 

Conditions precedcnt, 

Aetion by mortgagee, § 233 
Mortgagor’s right to maintain against mort- 
gag(»e in possession, § 220 
Costs, action by mortgagee, § 244 
Damagos, 

Aetions, 

Between mortgagees, § 254 
By mortgagee, § 245, p. 863 
Defenses, 

Aetion, 

By mortgagor against mortgagee, § 221 
By mortgagee against purchaser or trans- 
feree, § 270 

Mortgagee’» action against mortgagor, § 237 
Dcmand as condition procedent, action by mort¬ 
gagee against third person, § 233 
Foreclosure, pendcncy of as affecting right to 
maintain a<*tion, § 364 

Injunction to prevent action of by mortgagee, § 
255 

Instructions in action of, action by mortgagee, 
§ 243, p. md 

Judgment, action by mortgagee, § 244 
Junior mortgagee, malntenance of against senior 
mortgagee» { 249 

14C.J.S.-93 


Replevin—Continued, 

Jury questions, 

Actions between mortgagees, 5 253 
By mortgagee, § 243, p. 858 
Law questions, action by mortgagee, § 243, p. 858 
Levy and seizure, 

Demand as condition precedent to mort¬ 
gagee’» action against levying officer, § 
234 

Maintenance of against oflicer making, § 230 
Mortgagee’s action of, 

Parties, § 240 

Set-off and counterclaim, § 239 
Mortgagee improperly taking possession of prop¬ 
erty on, acconnting for rents, § 226 
Mortgagee’s right of action against one wrong- 
fully taking property from possession, § 229, 
p. 835 

Mortgagor’s right to maintain against assignee 
of mortgage, § 325 

Parties, actions by assignee of mortgage, § 324, 
p. 971 

Pleading, actions between mortgagees, § 251 
Presumptions, action by mortgagee, § 242, p. 852 
Purchaser at exeeution or attachment sale, mort- 
gagee’s right to maintain against, § 231 
Purchaser of mortgaged property, action of 
against, 

Attaching creditor, § 263, p. 883 
OlRcer levying on property, § 276 
Recovery of possession of property by mortgagor 
by means of, § 219 

Sale of property, recovery of possession from 
purchaser or transferee by action of, § 269 
Second mortgagee’s right to maintain, § 232 
Defenses, § 237 

Senior mortgagee, maintenance of against second 
mortgagee or assigns, § 248 
Title of mortgagee as essential in order to main¬ 
tain, § 229, p. 837 

Trial, action by mortgagee, § 243, pp. 857-860 
Verdict and findings, action by mortgagee, § 243 

p. 860 

Replication, detinue by mortgagee, § 241, p. 851 
Reply, detinue by mortgagee, § 241, p. 851 
Report, sale of property, 

• Foreclosure action, § 416 
Sale without judicial proceedings, § 383 
Repossession of property, inseeurity clause in mort¬ 
gage, sale' of property pursuant to terms of 
mortgage, § 182 
Repurchasing agreement, 

Bili of sale containing as mortgage or conditional 
sale, § 7, p. 592 

Bffect of as respects character of instrument, § 
7, p. 588 

Resale of property, 

Oonversion, purchaser’s liability for, § 264, p. 887 
Provision for in bili of sale as affecting char¬ 
acter of instrument, § 7, p. 592 
Reservation of title. 

Character of instrument as mortgage or condi¬ 
tional sale as affected by, § 7, p. 593 
Oonversion as resuit of acts done by mortgagee 
for purpose of, § 215, p. 819 
Reservations, description of property, validity ajs 
affected by, § 63 
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Residence, 

See, also, Domicile, ante 
Mortgage as required to show, § 55 
Nonresidents, ante 

Recording or filing instrument at place of, § 151, 
p. 755 

Removal from, recordation as affected by, § 154 
Validity and construction of instrument deter- 
mined by law of, § 13 
Rescission, 

Agreement for assumption of liability by purchas- 
er of mortgaged property, § 265 
Assignment of mortgage, assignee’s right in 
respect to, § 324, p. 971 
Statu quo, placing other party in, § 101 
Res gestae, admissibility of evidence as to payment, 
§ 353 

Res judicata, sale, foreclosure by sale witbout judi- 
cial proceeding, § 384 

Responsiveness, verdict, criminal prosecutions for 
sale or removal of property, § 287 
Retail sales, 

Foreclosure by sale without judicial proceedings, 
§ 377 

Mortgage of stock of goods permitting, re- 
placements as included in mortgage, § 126 
Retaking property, provision for as affecting char¬ 
acter of instrument as mortgage or conditional 
sale, § 7, p. 596 
Retention of possession, 

See, Transfer of possession, post 
With power of sale. Power of sale, ante 
Retroactive effect, statutory provisions relating to, 
§ 2 
Return, 

Executlon issued on foreclosure, § 425 
Sale of property, 

Foreclosure action, § 41G 
Sale without judicial proceedings, failure to 
make as affecting title of purchaser, § 
385 

Revenue stamps, necessity of, § 83 
Review, 

Criminal prosecutions for sale or removal of 
property, 5 287 

Deficiency, action for arising on sale of morir 
gaged property without judicial proceedings, 
§ 390 

Foreclosure, action of, § 421 
Revival of mortgage, payment or cancellation as pre- 
cluding, § 352 
Revocation, 

Sale of property, authority to, § 262, p. 877 
Satisfactlon entered by mistake, § 351 
Right of property, suits for to determine right as 
to unrecorded mortgage, § 140 
Roving deseriptions of property, sufficiency of, § 57, p. 
662, n. 66 

Salary, mortgagee conducting business, right of 
recovery for, § 188, n. 11 
Sale of property, 

Acceleration clause as invalidating, J 263, p. 883 
Acquiescence of, mortgagee, effect of, § 262, p. 
879 

Actions relating to, 

Mortgagee, §§ 268-275, pp. 896-905 
Against mortgagor, § 267 
Purchaser or transferee suing, 5§ 276-278 


Sale of property—Continiied, 

Advances, mortgage securing, § 263, p. 884 
Affirmative defenses, pleading of in action by 
mortgagee against purchaser, § 272, p. 899 
After-acquired property, § 263, p. 884 
Agent, liability for conversion, § 261, p. 886 
Agreement in respect to aa affecting lien of mort¬ 
gage, § 342, p. 991 

Application of proceeds to debt seeured, § 266, p 
804 

Assignment of mortgage, effect of sale after, § 
323 

Assumption of debt by purchaser, § 265 
Bailee, liability for conversion, § 264, p. SS6 
Burden of proof, action by mortgagee against 
purchaser, § 273, p. 900 
' Conditional consent to, § 262, p. 876 

Proceeds as subject to lien in case of, § 
266, p. 891 

Confirmation of by mortgagee, § 262, p. 882 
Consent, § 202, pp. 874-882 

Indictment or Information as required to 
Show absence of, § 284 
Lien on proceeds as affected by, § 206, p. 
894 

Necessity, § 202 

Purchaser’s right as affected by withholding 
of, § 263, p. 883 

Waiver of right to foreclose by, § 350 
Consideration, consent of mortgagee, § 262, p. 882 
Conversion, 

Liability for, § 264, pp. aS5-8S9 
Mortgagor for, § 261 

Property deliverod to mortgagee under agree- 
ment for, measure of damages, $ 220 
Purchaser’s action for against, 

. Mortgagee, § 277 
Third person, § 276 
Sale by mortgagee, § 215, p. 818 

Consent of mortgagor, § 215, p. 819 
Creditor, liability for conversion, § 264, p. 886 
Criminal liability, §§ 279-288, pp. 908-919 
Defenses, § 280 

Evidence in prosecution for, § 286 
Indictment or Information, § 284 
Issues, proof and variance in pro.secution for, 
§ 285 

Persons liable, § 281 

Preliminary proceedings in prosecution for, 
§ 283 

Sentence and punishment, § 288 
Trial of prosecution for, § 287 
Venue of prosecution for,. § 282 
Defective or Invalid mortgage, purchasor^s rights 
in case of, f 263, p. 88>4 
Delay In as conversion, § 215, p. 819 
Delivery to mortgagor for puri>OHe of by mort¬ 
gagee In possession, fraudulent nature of 
transaction, § 190 

Damages recoverable by mortgagee from pur¬ 
chaser, § 275 

Demand and refusal, conversion hy purchaser as 
dependent on» § 264, p. 888 
Equitable assignment of proceeds, consent to 
sell on condition as amounting to, $ 266, p. 
802, n. 63 

EstoppeI in respect to, § 262, p. 878. 
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Sale of property—Continued, 

Evidence, action by mortgagee against purchas- 
er, § 273, pp. 000-903. 

Exeinplary damages, recovery by mortgagee 
against purchaser, § 275 

Foredosure autborized in case of uiiauthorized 
sale, § 357, n. 14 

Fraiul, purchaser’s action for against mortgagor, 

§ 278 

Implied coiisent of mortgagee, § 262, p. 878 
Injunction to prevent, § 257 
Intent, criminal liability as dependent on, § 279, 
p. 909 

Intormediate liens as affected by, | 262, p. 877 
Intermingling of proceeds, lien of mortgage as 
affected by, § 266, p. 891, n. 46 
Invaliclity of mortgage because of permission for, 
possession taken by mortgagee as validation, 
§ 213 

Judgment, action -by mortgagee against purchas- 
er or transferee, § 274 
Junior mortgagee, 

Conversion as resuit of, § 215, p. 821; § 264, 
p. 8S9 

Lien as affected by, § 262, p. 877 
Jury Questious, action by mortgagee against pur¬ 
chaser, § 274 

Legal title of purchaser, § 263, p. 883 

Liability of purchaser, § 263, p. 884 

Lien of mortgage as attaching to proceeds, § 

266, p. 800 

Mortgagee in possession, liability as trustee, § 
187 

Mortgagor^a right to, § 260 
Name of purchaser, indictment or information as 
required to Show, § 284 
Oral consent to, § 262, p. 878 
Personal liability of purchaser for debt secured, 
§ 265 

Pleading authorization as to, conversion action 
by mortgagee, § 241, p. 850 
Posses.slon by mortgagee before default in case 
of, 8 180 

Presumptions, action by mortgagee against pur¬ 
chaser, § 273, p. 901 

Prior lien, application of proceeds in payment 
of, 8 260, p. 895 
Proceeds, 

Application to extinguishment of mortgage 
debt, S 333 

Receipt or acceptance of as ratification, § 

262, p. 881 

Elghts in respect to, § 266, pp. 800-895 
Purcha.ser^s rights and llabllities, § 263, pp. 882- 

m 

Quallfted consent to, § 262, p. 876 
Katiflcation of, | 262, p. 877 
Replevin, recovery of possession from purchaser 
or transferee by action of, 8 269 
Betentlon of property with power of sale, Pow¬ 
er of sale, ante 

Kevocation of authority to sell, 8 262, p. 877 
Silence of mortgagee as ac^uiescence, 8 262, p. 
881 

Stock of goods, 

Consent, 8 262, p. 879 

Necessity to invalidate mortgage be¬ 
cause of, S 204 


Sale of property—Continued, 

Stock of goods—Continued, 

Pro Vision for application of proceeds to debt 
as affecting validity of transactioii, § 
205, pp. 809-812 

Surplus of proceeds, disposition of, § 266, p,) 895, 
n. 83 

Taxes, payment of from proceeds, § 266, p. 894, 
n. 81 

Third persons, conversion for wrongful sale, § 
216 

Title acquired by purchaser, § 263, p. 882 
Trial, action by mortgagee against purchaser, 
§ 274 

Verdict, action by mortgagee against purchaser, 
§ 274 
Waiver, 

Prohibition against, § 262, p. 879 
Right to proceeds, mortgagee, § 266, p. 895 
Written consent of mortgagee as essential, § 262, 
p. 878 

Sales, 

Distinguished, § 5, pp. 583-586 
Foredosure, ante 

Retention of possession with power of. Power of 
sale, ante 
Satisfaction, 

See, also, Discharge; Release, ante 
Assignment of mortgage as affecting, § 321 
.Conversion of mortgage property by mortgagee, 
§ 342, p. 991 

Damages recoverable for failure to enter, 8 350, 

p. 1000 

Effect of, § 351 
Entry of, § 349 

Lien of second mortgage in case of, § 351 
Penalty for failure to enter, § 350, pp. 998-1001 
Performance of conditions resulting in, 8 334 
Sale by mortgagee after as conversion, § 215, p. 
818 

Sale of property on foredosure operating as, § 
417 

Withdrawal of mortgage from register of deeds* 
office by mistake, § 347 
Sawmills, 

Equipment, description of in mortgage, § 57, p. 
658, n. 51 

Property included within term as used in mort¬ 
gage, § 116 
Schedule, 

After-acquired property, description as given 
same effect as if inserted in body of instru- 
ment, § 118 

Construction in connection with mortgage in de- 
termining property conveyed, § 116 
Description of property in, sufficiency, § 58 
Recordation, necessity of, § 149 
Signature to, necessity, § 80 
Stock in trade, description as required to con- 
tain, § 68 

Scope, lien of mortgage, § 291, pp. 922-925 
Sea, mortgage of goods at, recordation, § 133 
Seal, 

Affidavit, necessity of, § 84, p. 710 
Assignment of mortgage, necessity of, § 312 
Certificate of acknowledgment, requirements as 
to, § 82, p. 699 
Necessity of, 8 80 


1475 



INDEX TO CHATTED MORTGAGBS 


Seal—Oontinued, 

Prima facie evidenoe of consideratiori, § 42, p. 

651, n. 75 

Seal nnmber, description of automobile by, suflicien- 
cy, § 57, p. 666 

Second mortgage, 

Conversion by mortgagor as resuit of giving, § 

214 

Lien of on satisfaction of first mortgage, § 351 
Stipulation against as affecting validity, § 45 
Validity of, § 23, p. 617 

Second mortgagee, 

See, also, Jiinior mortgagee, ante 
Possession of property, riglit as to before de- 
fault, § 177 

Replevin against mortgagor, defenses, § 237 
Trover, replevin or detinue, maintenance of 
against all persons other than prior mort¬ 
gagee, § 232 

Secondhand automobiles, mortgage on as void for 
failiire to conform to law regulating sale, § 23, 
p. 619, n. 84 

Secret agreement, mortgage: in connection with as 
fraudulent, § 189, n. 34 

Secret equities, assignment of mortgage as free from, 

§ 323 

Secret lien, reservation of as making instrument 
mortgage, § 6, n. 13 

Secretary of State, filing of mortgage in office of, § 

132 

Security, 

Affidavits, statements in respect to as essential, 

§ 84, p. 706 

Assignment of, rights passing to assignee, § 316 
Bili of sale taken as, character as mortgage, § 6 
Chattel mortgage as transferring title for pur- 
pose of, § 1 

Doubt in respect to as authorizing mortgagee to 
take possession of property, § 178 
Equitable mortgage as resuit of depositing prop¬ 
erty as, § 49 

Future advances or indebtedness, mortgage 
standing as, § 110 

Injunction against foreclosure conditioned on 
giving of, § 365, p, 1019 

Insecurity clause authorizing mortgagee to take 
possession before default, validity of, § 182 
Possession of mortgagee taken to protect, lien of 
mortgage as affected by, § 342, p. 992 
Removal of property, § 258 
Title retained as, character of instrument as 
mortgage or conditional sale as determined 
hy, § 7, p. 594 

Transfer of note or debt operating as transfer 
of, § 314 

Waiver of with action for debt, § 440 

Seed grain note, priority of lien of mortgage secur- 
ing, § 2^, p. 929 
Over crop mortgage, § 301, p. 943 

Segregated part of crops, description of in mortgage 
on, § 67, p. 680 

Seizure of property, lien of mortgage as extinguished 
by, § 342, p. 992 

Selectmen, affidavit exccuted by in behalf of town, 
sufficiency, § 84, p. 703 

Seller^s lien, priority over mortgage, § 305 

Senior mortgage, application of payments to, S 333 
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Senior mortgagee, conversion, 

Damages recoverable, § 254 
Liability to junior mortgagee, § 215, p. 820 
Separate debts, mortgage covering, validity, § 37 
Separate Instruments, 

Construction together in determining intention 
of parties, § 104 
Defeasance contained in, § 53 
Description of property in, siifliciency, § 58 
Separator, property included in term as used in mort¬ 
gage, § 116 
Sequestration, 

Conversion by mortgagee as resuit of procoed- 
ings after, § 215, p. 817, n. 87 
Foreclosure, § 407 

Insecurity clause authorizing seizure of mort- 
gaged property without reference to condi- 
tions juatifying writ of, § 182, n. 96 
Possession of property after default obtained by 
writ of, § 185, n. 63 

Serial number, description of automobile by refer¬ 
ence to, sufficiency, § 57, p. 666 
Service, 

Notice of intention to redcem, § 438 
Notice of sale, foreclosure of sale without judi- 
cial proceedhigs, § 370, p. 1025 
Services, payment of mortgage debt, § 331 
Set-off and counterclaim, 

Action on mortgage debt, § 442 
Conversion, action by mortgagor against mort¬ 
gagee, § 221 

Discharge of mortgage by, § ;i31 
Evidence admissible under plea of, replevin ac¬ 
tion by mortgagee, § 241, p. 852 
Foreclosure, § 355, § 400 

Affidavit and cxecution, § 426 
Injunction to prevent foreclosure in case of, § 365, 
p. 1017 

Pleading of, fore^dosure action, § 405, p. 157 
Replevin action by mortgagee, § 239 
Verdict, action for posschssion of property by 
mortgagee, § 243, p. 860 

Setting aside sale, foreclosure by salo without judi- 
cial proceedings, wrongful or irregular seizure 
or sale, § 396 

Several debts, mortgage securiiig, priorities, § 203 
Several mortgage, tvvo or more parties secured, § 107 
Several mortgagecs, 

Acceptance of mortgage by part only, validity 
as affected by, § 90 

Aceounting, compelling of as b<‘tween, § 250 
Dclivery to one of as sufficient, § 88 
Nature of interest aequired, § 175 
Several provisions, partial luvalidity as affecting § 
97 

Severance, 

Crop, exocution of mortgage, operating as, § 294, 
p. 931, n. 54 

Mortgage on growing trees, etc., as operating as, 
§ 28 

Sex, description of animal by stating characteristies 
with respect to, sufficiency, § 65 
Share croppers, 

Conversion as resuit of payment to by senior 
mortgagee without knowledge of second 
mortgage, § 215, p. 821, n. 44 
Landlord’s right to mortgage interest under con- 
tract, § 25, p, 623 
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Share croppers—Continued, 

Mortgage on crops grown by, effect of, § 124 
Sheep, 

See, also, Animals, ante 
Increase of as included in mortgage on, § 121 
Mortgage ou as extending to wool shorn from 
thom, § 122 

Sheriffs and constables, 

Foreclosiire, sale of propcrty condiicted by, § 3G6, 
n. m 

Agoncy for mortgagee, § 378 
Possrssion of property after defaiilt, mortgagee 
acfompaniod by as liable for trespass, § 185 
Possessioii of i)roi)orty, foreclosiire by sale with- 
out judicial proceedings, § 372 
Sbiftiiig stock of trade, description of in mortgage, 
§ G8 

Shriibs, iiiortgage of as severance from realty, § 28 
Sickness. mortgagee wrongfiilly converting hoiisehold 
goods as causing, damages recoverable for, § 226, 
n. 84 
Signature, 

Attidavit, § 424 

Necessity of, § 84, p. 709 
Certifu^ate of acknovvledgment, § 82, p. 609 
Kntry of satisfaction, § 340 
(Jenuineness, acknowledgment as admission of, 
§ 82, p. 608, n. 65 

Tnformalities in as affecting validity of mort¬ 
gage, § 80 

Noti<*e of sale, foreclosiire by sale without judi- 
<*ial proceeding, ^ 370, p. 1025 

Silence, 

lOstoppel to claim lien as resuit of, § 327 
Sale of proi)<‘rty, acipiiescence as resuit of, § 262, 

p. 881 

Siinultaneous ucquisition of tltle and giving of mort¬ 
gage, validity, § 26, p. 627 
Himultaneous tlling, separate mortgages bearing dif¬ 
flarent dates, § 356 

Simultaneous recordation, priority of lien in case of, 
S 2tH- 

Kitus of property. 

Determinat ion of for recordation purposes, § 155 
Place of tlling or recording mortgage as deter- 
inined by, § 153, p, 755 

Bmall loan mortgage, provision for possession on 
deeming security Insufflcient as illegal charge, 
§ tKi, n. 4 

Boda fountain, mortgage of flxtures as induding, § 
22, n. 42 

Bpeeial default, foreclosure on, § 360 
Special Interest, mortgage of, validity, § 23, p, 616 
Bpe<*le, description designating animals by, aufficien- 
cy, § m 

Specifie deseription, property convcyed, 

General desiTiption as controlling, § 116 
N<*cessity of, § 57, p. 658 

Bpcicltications, <Iebt secured, requirements as to, § 72 
Btanding tlinber, mortgage on as mortgage on inter- 
est In lami, S 28 

Btatement of account, foreclosure by sale without 
judicia! proceeding, § 368 

Statu (pio, rescission of mortgage as dependent on 
plaelng other party in, S 101 
Statutory origlii, reglstratlon requirements, $ 130 


Statutory provisions, 

Acknowledgment of mortgages, construction 
§ 82, p. 696 
Afladavits, 

Compliance with in respect to form or C( 
tents, § 84, p. 704 
Requirements as to, § 84, p. 700 
After-acqiiired property, liens on, § 118 
Attestation, compliance with, § 81 
Character of instrument as mortgage or con 
tional sale as affected by, § 7, p. 592 
Conduct of sale, foreclosure by sale without : 

dicial proceedings, § 373 
Construction of instrument, § 104 
Crops, lien of mortgage on growing crops 
crops to be grown, § 124 
Description of debt or Uability secured, § 72 
Description of property, 

Compliance with, § 56 
Crops, § 67, p. 679 
Sufficiency of, § 57, p. 664 
Distinctions between mortgage and pledge, § 
p. 580 

Execution of instrument, compliance with, § 
Filing, compliance with as essential, § 159 
Foreclosure, § 355 

Affidavit and execution, § 422 
Compliance with, § 362 
Costs, § 430 

Bale without judicial proceedings, corap 
ance with, § 367 
Successive aetions, § 364 
Foreign mortgages, requirements as to, § 15, 
610 

Form of mortgage, compliance with, § 47 
Place of filing or recording Instrument, comp 
ance with, § 151, p. 755 
Recordation, § 131 

Compliance with as essential, § 159 
Renioval of property from district, § 155 
Redemption, § 432 

Time flxed by, § 435 
Refiling of mortgages, § 160 
Compliance with, § 172 
Registration, compliance with, § 130 
Regulation and control, § 2 
Removal of property, refiling of mortgage, § 1 
Renewal, § 169 

Comidiance with, § 172 
Sale of property on foreclosure, compliance wii 
§ 414 

Subject matter of mortgage, § 22 
Subsequently acqiiired property, validity 
mortgage on, § 26, p. 632 
Time for renewal of mortgage, § 171 
Time of filing or recording mortgage, compliar 
with, § 156 

Transfer of possession, compliance with, § 190 
Writing, requirements as to, § 49 
Stealth, possession of property after default obtai 
ed by, effect, § 185 

Steam rollers, description of in mortgage, suflficie 
cy, § 57, p, 662, n. 66 

Stifling bidding, foreclosure by sale without judic: 

proceedings, effect of agreement, § 381 
Stipulations, 

Construction of mortgage in light of, § 104 
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Stipiilations—Continued, 

Possession of property, 

After default, mortgagee’s right as affected 
by. § 184 

Before default, cffect of, § 178 
Redomption, abandonment of right by, § 434 
Validity of, §§ 43-45 
Stock of goods, 

Accounts accruing from sales as included, § 128 
Additioiis to as included in mortgage on, § 126 
Descriptioii of in mortgage, § 68 
Intention of parties as governing property in- 
cluded in mortgage of, § 126 
Recordation of mortgage on as equivalent to pos¬ 
session by mortgagee, § 203 
Renewals of or additions to, validity of mort¬ 
gage on, § 26, p. 633 

Retail sales, replacements as included in mort¬ 
gage, § 126 

Retention of possession with powcr of sale, 

Consent of mortgagee to sale as iiecessary 
to invalidate mortgage as to third per- 
sons, § 204 

Credit sales, prorision for as affeeting valid¬ 
ity of mortgage, § 205, p. 812 
Partial application of procecds to mortgage 
debt as affeeting validity of mortgage, 
§ 205, p. 811 

Portion only of property covered by power, 
validity of mortgage as affected by, § 207 
Provision for application of proceeds to 
mortgage debt as affeeting validity, § 
205, pp. 801>-812 

Replenishment of stock, provision for using 
part of proceeds for as affeeting validity 
of mortgage, § 200 

Validity of mortgage as affected by, § 203 
Sale of by mortgagor, consent, § 262, p. 879 
Subject matter of mortgage, § 35 
Substitutions as included in mortgage on, § 126 
Transfer of possession, agent, possession by, § 
211 

Storage, 

Garage keeper’s lien for, priority over mortgage, 
§ 297, p. 937 

Mortgaged property, liability of mortgagee for, 
§ 188 

Priority of lien for over mortgage, § 306 
Stranger, 

Mortgage by, recordation as operating as notice 
in case of, § 164, p. 772 
Delivery of instrument to, § 88 
Description of property as against, suflficiency, 
§ 57, p. 663 

Injunction to prevent foreclosure as maintaln- 
able by, § 365, p. 1018 
Subject matter, §§ 21-36, pp- 612-644 
Animals, § 30 
Chattels real, § 36 
Choses in action, § 31 
Construction of mortgage in light of, § 104 
Cropping contraets, § 25, pp. 621-625 
Orops, § 32, pp. 636-^2 

Description of, requirements as to, §§ 56-76, pp. 
658-685 

Pixtures, § 33 
Pruit crop, § 32, p. 641 
Household goods, $ 34 


Subject matter—Continiied, 

Leases, § 25, pp. 621-025 
Possession of mortgagor as essontial, § 27 
Property not yet acquired or existiiig, § 26, pp. 
625-634 

Recordation, necessity for as affected by, § 150 
Statutory provisions relating to, § 22 
Stock in trade, § 35 

Title or interest of mortgagor, § 23, pp. 614-619 
Snbordinate lienliolders, notice of foreclosure, sale 
without jiidicial proeoediiigs, § 370, p. 1024 
Subpurcliasers, 

Recordation, 

Necessity as against, § 142 
Notice of mortgage as affeeting rights as to 
unrccorded iiistrument, § 146 
Refiling, title acquired on failure to refile with* 
in time, § 170, p. 780 
Subscribing witnesses, competeney, § 81 
Subsequent incumbrancers, parties to foreclosure ac¬ 
tion, § 403 

Subsequent purchasers, 

Acknowledgment as essontial to validity of mort- 
‘gage as against, g 82, p. 694 
Extension of lien to other indebtediiess as 
against, § 115 
Recordation, 

Necessity as against, §g 142, 143, pp. 744-746 
Notice of mortgage as affeeting rights as to 
unrecorded instrument, g 146 
Operation as notice to, g 164, p. 770 
Refiling, necessity as against, § 170, p. 777 
Subsequontly acquired propei’ty. After acquired prop¬ 
erty, ante 
Substitution, 

Property covered by mortgage, validity of, g 129 
Stock in trade, mortgage as covering, g 126 
Subtenant, mortgage on crops raised by, extent of 
lien, g 291, p. 924 

Successive crops, validity of mortgage covering, g 
67, p. 678 

Successi ve mortgages, 

Descriptions in as subject to consideration In 
detormining property included in mortgage, 
§ 116 

Priorities as betwoen, g 204, p. 026 
Sugar beets, mortgage covering aa Sncluding other 
crops, g 116, n. 37 

Summary foreclosure, transfer of proceedings to 
conrt, g 371 

Summary judgmont, foreclosure action, g 411, p. 
1069 

Sunday, inclusion of in computation of time for 
renewal of mortgage, § 171 
Supplemental pleadiiigs, 

Detinue by mortgagee, g 241, p. 851 
Foreclosure action, g 405, p. 1057 
Supplies, 

Lien for as superior to lien of unrecorded crop 
mortgage, g 136, n. 32 

Priority of lien for over crop mortgage, | 301, p. 
942 

Property included within term as used in mort¬ 
gage, g 116 

Surety, 

Afiidavit to mortgage securing liability as, state- 
ment in respect to consideration, g 84, p. 
709 
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Su rety—Con ti luied, 

Liabilily ns, priority of lien as against unrecord- 
od inortgage. § 130 

Mortgagc glven to secure, validity of, § 40 
Obligatioii of as siillicient consideration, § 42, 
I). VAS 

Possessioii of propcrty, stipiilation respecting, § 
17S 

Rclease of as waiver of terminatioii of mortgage 
lien, § 338 

Suretyship mortgage, assigiiment of, interest acquir- 
ed. § 3il, n. 11 
Surplus, 

Assigiiment of mortgage as collateral, mortga- 
gee’s riglit to, § 319 
Forcclosure sale, 

Application to unsecured claim, § 389 
Disfiosition of, §§ 388, 420 
Sale of propcrty, disposition of, § 26G, p. 895, n. 
83 

Waiver of irregularities in foreclosure sale by 
acceptance of, § 397 
Siirplusage, 

Aflidavits, validity as affected by, § 84, p. 705 
Certiti<‘ate of acknowledgment, effect of, § 82, p. 
098 

Description of property, location of, § 64 
Surrender of mortgage, tender of payment as re- 
quiring, § 337 

Surrounding elrcumstanees, construction of mortgage 
in light of, § 104 

Suspicioiis circumstancGS, notlce, aufficiency of as re- 
speets rights as to unroeorded instrument, § 148, 
n. 38 

SymboHcal dellvery, transfer of possession as ef- 
fectuated by, § 209 

Tangible property, subject matter of mortgage as 
limited to, § 22 
Taxes, 

Foreclosure sale, property sold as subject to de¬ 
linquent taxes, g 385, n. 42 
Landbird^s lien for, priority over mortgage, § 
304, p. 947, n. 9 

Lien of mortgage as coverlng amounts paid for 
by mort.gag€*e, { 115, n. SI 
MortgagoFs resrKmslbllity for, § 188 
Pr<K*eeds of sale of mortgaged property, payment 
from, f 2641, p. 894, ii. 81 

Provislon for payment of as affcctlng character 
of Instrument as mortgage or condltional 
sal<^ S 7, ih 591 

Technlcal terms, construction of in determinlng what 
property is Included In mortgage, § 116 
Temporary hijunctlon, foreclosure action, discretion 
as to, i m, p. 1066 
Temporary removal of pro|)erty, 

Becordation as atfected by, { 155, n. 35 
Hlght of, i 258 

Temporary residence, acknowledgment of instrument 
at, sufR<!ieiK?y, | 82, p. 697, n. 49 
Tenants at will, crop mortgage by, f 24, n, d 

l^rlority of laa(ilord’s lien over mortgage, § 304, 
p, 950 

Tenants in eommon, 

Crop mortgage by one, extent of lien, § 291, p. 
923 

Several mortgagees taking as, f 175 


Tender, 

Condition precedent to right of mortgagor to 
maintain action against mortgagee in pos- 
ses&ion, § 220 

Discharge of lien by making of, § 336, pp. 983- 
986 

Possession of mortgage and note, mortgagor’s 
right, § 337 

Redemption, necessity of, § 437 
Term of credit, statutory limitation on, ‘Validity of 
mortgage violating, § 37 
Terminatioii of lien, § 326 

Terms of sale, foreclosure by sale without judicial 
proceedings, § 379 

Territory, location of mortgaged property in, de¬ 
scription of as sutRcient, § 64 
Third persons, 

Acknowledgment of instrument by, 

Effect of, § 82, p. 697 

Validity of mortgage as against as deiiendent 
on, § 82, p. 695 

Afficlavit as necessary against, § 84, p. 701 
Alfidavits by when secured by mortgage, § 84, p. 
704 

Assignment of mortgage as afFectiug equities of, 
§ 323 

Assignment to on payment of amonnt due to 
mortgagee, § 321 

Conditional salo conti-acts, construction afifecting 
rights of, § 7, p. 595 

Damages to property caused by negligence of, 
recovery for by mortgagor, § 227, p. 833 
Defenses, replevin by mortgagee, § 238 
Description of property as against, sufficiency, § 
57, p. 660 

Foreclosure by affidavit and exeeution, interven- 
tion by, § 428 

Liability as parties to mortgage, § 55 
Payment by, discharge of mortgage, § 329 
Possession of mortgaged property by, liability 
for rents and proftts, § 187 
Procceds of foreclosure sale, rights In respect 
to, § 389 

Protection of possession against, remedies of 
mortgagor, § 227, pp. 832-834 
Repairs to mortgaged property, liability for, § 
188 

Transfer of property in hands of, sufRciency, § 
210 

Trial of right to property, foreclosure action, § 
413 

Validity of mortgage as not subject to impeach- 
ment by, J 98 

Threshing costs, priority of lien for over crop mort¬ 
gage, § 301, p. 045, n. 84 
Threshing machine, property included within term 
as used in mortgage, § 116 
Threatened foreclosure, injunction against, § 365, p. 
1017 

Tfareats, possession of property after default, use of 
as prohibited, § 185 
Time, 

Affidavit, exeeution of, § 84, p. 703 
Computation of, renewal of mortgage, § 171 
Description of crops in mortgage as required to 
designate, § 67, p. 676 

Filing of mortgage, §§ 156-158, pp. 760-764 
Future advances or indebtedness, mortgage stand- 
ing as security for, § 110 
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?ime—Continued, 

Notice of sale, foreclosure by sale without ju- 
dicial proceedings, § 370, p. 1025 
Payment of mortgage, § 330 

Specification of in instrument, § 72 
Recordatioii, §§ 156-158, pp. 760-764 
Jury qucstion as to, § 167 
Redemption, § 435 
Refiling of mortgage, § 171 

On removal of goods from district, § 155 
Rcnewal of mortgage, § 171 

Report of sale, foreclosure by sale without ju- 
dicial proceeding, § 383 

Sal,e, foreclosure by sale without judicial pro¬ 
ceedings, § 368 

Tender of payment, § 336, p. 984 
Transfer of possession, adverse rights as alfect- 
ed by, 5 192 

me, 

Admissibility of evidence as to, action by mortga- 
gee for possession of property, § 242, p. 854 
Assignee of mortgage, § 319 
Breach of condition as vesting in mortgagee, § 
176 

Chattel mortgage as passing, § 1 
Crop mortgage as affecting title to land, § 291, p. 
922 

Default as vesting title in mortgagee, § 176 
Foreclosure sale, purchaser at, § 418 

Sale without judicial proceedings, § 385 
Implied warranty of, assignment of mortgage 
operating as, § 320 
Lease reserving as mortgage, § 8 
Merger as resuit of acquisition of by mortgagee, 
§ 343 

Mortgage as affecting, § 175 
Necessity of in mortgagor, § 23, p. 614-619 
Passing of as affecting character of instrument 
as mortgage or conditional sale, § 7, p. 598 
Purchaser of mortgaged property, § 263, p. 882 
Replevin action by mortgagee as dependent on, 
§ 229, p. 837 
Reservation of as, 

Affecting character of instrument as mort¬ 
gage or conditional sale, § 7, p. 593 
Requiring recordation of instrument, § 149, n. 
49 

Retention of, eonsideration in determining wheth- 
er transaction is conditional sale or mort¬ 
gage, § 7, p. 589 

Stipulation respecting as affecting character of 
instrument, § 6 

Transfer of as distinguishing chattel mortgage 
from pledge, § 4, p. 580 
Trust receipt as passing, § 9, p. 602 
Words showing intention to transfer as essential, 
§ 50 

Wrongful or irregular seizure or sale, purchaser’s 
title as affeeted by, § 394 

Pown, location of mortgaged property, in description 
of as sufiicient, § 64 
Crade, mortgage as required to show, § 55 
Trade fixtures, rent of prior to foreclosure and sale, 
trustee^s right of recovery for, § 187, n. 2. 
?rade-marks, subject matter of mortgage, § 22, n. 40 
frade terms, construction of in determining what 
property included in mortgage, J 116 


Transcription, necessity of on filing mortgage, § 159, 
p. 766 

Transfer of possession, §§ 258-288, pp. 872-919 
Absolute sale distinguished from conditional sale, 
§ 189 

Acceptance of possession by mortgagee, necessity 
of, § 189 

After acquired property, validity as to creditors, 
§ 189, n. 34 

Agency, retention of possession by mortgagor as 
agent of mortgagee, 8 195 
Ageiits, taking and retaining i)ossession through, 
§ 211 

Bailee, property in possession of, § 210 
Bulky property, symbolical delivery as sufficient, 
§ 209 

eonsideration in determining whother transac¬ 
tion is sale or mortgage, § 5, p. 585 
Constructive delivery, sufficiency of, § 209 
Consnmable property, necessity of, § 191 
Coiitinuous custody in behalf of mortgagee as 
essential, § 208 

Conversion as resuit of mortgagee taking pos¬ 
session, § 215, p. 817 

Default, necessity of taking within reasonable 
time after to protect against intervening 
rights, § 194 

Defects curcd by, §§ 212, 213 
Exclusive nature of, necessity of, § 208 
Exempt property, necessity of, § 191 
Foreclosure, 

Return of possession to mortgagor after, ef- 
fect of, § 196 

Unneccssary in case of, g 354 
Immediate change as essential for protection 
against adverse rights, § 192 
Increase of animals, symbolical or constructive 
delivery as sufficient, § 209 
Junior mortgagee as affeeted by, § 192, n. 80 
Jury questions, 

Fraiid in retention of possession, § 107 
Sufficiency of, § 208 
Liability of mortgagor, § 261 
Lien of mortgage as lost by, § 342, pp, 990-094 
Mortgage in forra of sale, presumption arising 
from retention of pos8<»ssion, § 189, n. 34 
Mortgagor acting as agent for purpose of, § 211 
Necessity for, B 189-201, pp, 799-805 
Notice to third persons holding property as suf¬ 
ficient, § 210 

Part of property, validity of mortgage as af- 
fected by, § 193 

Pcrishable property, necessity of, § 191 
Ponderous articles, sufficiency, § 208 
Potential existence, property having, § 209 
Presumptions arising from retention by mortga¬ 
gor, § 189 

Priority as between raortgagos as affeeted by, § 
294, p. 927 

Receiver*s possession as not constituting reduc- 
tion to iK>ssession by mortgagee, § 208 
Recordation, 

Necessity as affeeted by, § 144 
Substitute for, § 150 
Recording acts, effect of, § 190 
Retention of possession with power of sale. Pow¬ 
er of sale, ante 
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Transfer of possession—Continued, 

Stocks in trade, possession by agent, sufiiciency, 
§ 211 

Siifficioncy of, §§ 208-211, pp. 813-815 
Symholieal delivery, sufficieiicy of, g 209 
Third persons, property in hands of, § 210 
Time of takiiig possession as affecting adverse 
right, g 102 

Unecpiivooal and substantlal transfer as essen- 
tial, g 208 

Visil)le transfer as essential, § 208 
\Vaiv(»r, g 108 

Trees, inortgage of as severaiice from realty, § 28 
Trespass, 

Daniages, aetioii l)y mortgagee for, § 245, p. 
804 

Levy and seizure, maintenance of by mortgagee 
against offieor maldng, § 230 
Mortgagee, exemplary damages recoverable for 
trespass in entering and taking away mort- 
gag('d prop(?rty, § 220 

Mortgag(*e\s right of action for damages to his 
possessioiu § 220, p. 835 

Mortgagor’s right to maintain for injuries to 
right of possession, § 227, p. 833 
After termination of right of possession, § 
210 

Possession of property after default, damages 
against mortgagee guilty of, §• 185 
Trespassers, (leseriptif)n of property as against, suf- 
tieien<*y, § 57, p. 003 
Trial, 

Action, 

Agfiinst assigiiee of mortgage, § 325 
Between mortgagees, g 253 
liy assigjuKi of mortgage, § 324, p. 972 
Hy luortgagor against raoitgagee, § 225 
By inortgngor against third persons for pos- 
st‘ssIon of property, § 227, p. 834 
Crlminal proseeiitions for sale or removal of 
property, g 287 

rriorIti<!s, aetious to determino, § 310, p. 956 
Iledeinption, aetlons for, g 439 
Replc^vln action by mortgagee, § 243, pp. 857- 
800 

Sale of property, action by mortgagee against 
pnrchasc^r or transferee, § 274 
Salc*s on, mortgage of interest, § 23, p. 617 
Satisfactlon, a<lion for penalty for failure to en- 
ter, g 350, p. 1000 

Third party claims, foreclosure by affidavit and 
execution, J 428 

Wrongful foreclosure, action for, § 393, p. 1047 
Tripartite agreement, release of lien pursuant to, 
g 347, 11. 56 
Trover, 

Action of iKitween mortgagees, § 247 
Action of to det(^rmine rlghts as to unrecorded 
mortgage, § 140 

Assignment of mortgage as affecting right to 
maintain, § 324, p. 970 

Burden of proof, action of by mortgagee, § 242, p. 
a52 

Conditions precedent to inortgagor’s right to 
maintain against mortgagee in possession, § 
220 

Junior mortgagee, maintenance of against, 
Purchuser of mortgaged property, § 269 


Trover—Continued, 

Junior mortgagee—Continued, 

Senior mortgagee, § 249 

Mortgagor’s right to maintain after termina 
tion of right to possession, § 219 
Pleading, mortgagor’s action against mortgagee 
§ 223 

Presumptions, action by mortgagee, § 242, p. 85J 
Purchaser of mortgaged property at executioi 
or attachment sale, mortgagee^s right t< 
maintain, § 231 

Second moi1:gagee’s right to maintain, § 232 
Title of mortgagee as essential to maintenanc( 
of action of, § 229, p. 837 
Trust receipts, 

Delivery of property to real purchaser against 
validity of transaction, § 202 
Distinguished, § 9, pp. 599-602 
Mortgagee accepting on retiirn of chattels tc 
mortgagor, lien as against crcditors as af 
fected by, § 196 

Recordation, necessity of, § 149 
Trustee, 

Acceptance of mortgage in form of deed of trust 
by, sufiiciency, § 90 

Affidavit executed by, sufficieiicy, § 84, p. 703; 
§ 84, p. 709 

Counsel fees as recoverable by, § 431 
Deposit of chattel with as rendering transactior 
conditional sale, § 7, p. 595 
Foreclosure of mortgage by, § 358 
Mortgagee in possession, liability as in caso of 
sale of property, § 187 

Mortgagor in possession with power of sal€ 
acting asi, stocks in trade, § 205, p. 811 
Power of sale, execution of, § 366 
Signature to mortgage by, § 80 
Turpentine crop, subject matter of mortgage, § 32 
p. 641, n. 71 
Typewritten clauses, 

Printed blanks as controlled by, § 104, n. 71 
„ Satisfaction of mortgage, prevailing effect of, j 
347 

Unborn offspring, domestic animals, validity of mort 
gage on, § 30 

Understandlng, priority of lien as affected by, § 296 
Understatement, 

Amount due, validity of mortgage as affected by 
§76 

Renewal affidavit, effect of, § 172 
Undivided portion of crop, descrlption of in mort 
gage, S 67, p. 680 

Undivided share, mortgage of, validity, § 23, p. 616 
Uniform Fraudulent Conveyance Act, retention ol 
property by mortgagor as affected by, § 189, n, 
35 

Uniform Warehouse Receipts Act, inapplicahility tc 
recordation of chattel mortgages, § 131, n. 5 
Unliquidated debt, mortgage for as valid, § 37 
Unorganlzed counties, recordation of instrument 
jolnder to others for purpose of, § 153 
Unplanted crop, 

Chattel mortgage on as passing title, § 1, n. 6 
Description of in mortgage, property included, 1 
117, n. 74 

Mortgage on, validity, § 32, p. 639 
Unrecorded instrument Recordation, ante 
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Jnusual or unaccustomed use of property by mort- 
gagor, prohibition agaiiist, § 186 
Jpholstry, subject matter of mortgage, § 34 
Jse of property, 

Agreement for use of for benefit of mortgagee, 
validity, § 191 

Invalidity of mortgage because of permission, 
possession taken by mortgagee as validation 
of, § 213 

Mortgagee in possession, 

Liability for value of, § 187 
Liabllity to mortgagor for depriving of, § 186 
Restrictions in respect to, §§ 186-188, pp. 795-799 
rJsury, 

Admissibility of evidence as to, action for pen- 
alty for failure to release mortgage, § 350, 
p. lOOO 

General denial authorizing defense of, replevin 
action by mortgagee, § 241, p. 850 
Validation, 

Recordation of mortgage operating as, § 1G3 
Mortgages declared invalid by statute con- 
cerning assignments for benefit of credi- 
tors, § 130 

Renewal operating as, § 174 
Transfer of possession resulting in, mortgage in¬ 
valid because of stipulations respecting use 
or disposition of property, § 213 

Validity, 

Burden of proof as to, § 102 
Criminal liability for sale of mortgaged property 
as dependent on validity of mortgage, § 270, 
p. 908 

Evidence as to, § 102 
Governing law, § 13 
Jury questions as to, § 103 
Presumption as to, § 102 
Reinoval of property from state'as affecting, § 
15, pp. 607-610 

Statutory provisions relating to, S 2 
Value, 

Admissibility of evidence as to, 

Action by mortgagee for possession of prop¬ 
erty, § 242, p. 855 

Determining character of transaction, § 11, 
p. 604 

Judgment as required to state, foreclosure ac¬ 
tion, § 411, p. 1070 

Pleading of, action for conversion of mortgaged 
property, § 241, p. 849 
Variance, 

Actions, 

Between mortgagees, § 251 
By mortgagee against purchaser of mort¬ 
gaged property, § 272, p. 900 
By mortgagor against mortgagee, § 223 
Criminal prosecutions for sale or removal of 
property, § 285 

Foreclosure action, § 405, p. 1057 
Redemption, actions for, § 439 
Replevin by mortgagee, § 241, p. 851 
Satisfaction, action to recover pcnalty for failure 
to enter, § 350, p. 1000 

^enue, 

Certiflcate of acknowledgment, statement as to, 
§ 82, p. 699 

Criminal prosecution for sale or removal of prop¬ 
erty, i 282 


Venue—Continued, 

Foreclosure, 

Action of, § 401 
Aflidavit and execution, § 423 
Redemption, action for, § 439 
Verbal agreemeiit, eqiiitable lien as resuit of agree- 
ment to give mortgage, § 48, n. 9 
Verbal defeasance, instrument rendered mortgage by, 
§ 6 
Verdict, 

Conversion, action by mortgagor against mort¬ 
gagee for, § 225 

Criminal prosecution for sale or removal of 
property, § 287 

Foreclosure, action of, § 410 
Replevin action by mortgagee, § 243, p. 860 
Sale of property, actions by mortgagee against 
purchaser, § 274 

Verifleation, affidavlt of foreclosure, § 424 
Violence, possession of property after elefault, use 
of as prohibitod, § 185 

Visible transfer, validity of transfer of possession as 
dependent on, § 208 

Void foreclosure, title aequired by mortgagee on 
breach of condition as affected by, § 395 
Void mortgage, injunction to prevent sale under, § 
365, p. 1016 

Wages, priority of lien for over mortgage, § 303, n. 98 
Waiver, 

Breach of condition, lien of mortgage as affected 
by, § 342, p. 992 

Conditions precedont, mortgagec’s right of action 
for conversion, § 220, p. 838 
Conversion, § 217, n. 78 

Defense of, replevin by mortgagee against third 
person, § 238 

Deficioncy judgment, right of mortgagee to, § 419 
Dnress invalidating instrument, § 95 
Foreclosure, right of, § 359 
Forfeiture, acceptance of paymcnt after default, 
§ 330 

Invalidity of mortgage, § 99 
Irregularities in foreclosure sale, foreclosure by 
sale withmit judlcial proceedlngs, § 397 
Lien of mortgage, § 327 

Consent to sale of mortgaged property, § 
m, p. 874 

Conversion of mortgaged property by mort¬ 
gagee resulting In, § 342, p. 991 
Property sold by mortgagor, suificiency of 
evidence as to, § 273, p. 902 
Notice, foreclosure by sale without judicial pro- 
ccedlngs, § 370, p. 1024 

Place of sale, foreclosure by sale without judi¬ 
cial proceedlngs, § 374 
Possession of property, 

After default, mortgagee’s rights as to, S 
183, p. 791 

Before default, right of mortgagor, § 177 
Priority of lien, 5 292 

Assignment of part of debt, S 315 
Burden of proof as to, § 310, p. 958 
Proceeds of sale of mortgaged proi)erty, right 
of mortgagee to, § 266, p. 895 
Recelvershlp, foreclosure action, S 409, p. 1065 
Redemption, right of, § 434 
Removal of property, prohibition in mortgage 
against, § 258 

Repainnan*s lien, priority, § 300 
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Waiver—Contiriiiod, 

Report of siile, foreclosure by sale without ju- 
dicial proceediiig, § 383 
Sale of property, 

Lien oii proceeds, § 266, p. 893 
Prohibition against, § 262, p. 879 
Substituted property, right of mortgagee as to, 
§ 129 

Surrcnder of instniment as coiidition to rescis- 
sion, § 101 
Tendcr of paymeiit, 

Dischargo as affected by, § 336, p. 984 
Retlemption, § 437 

Transfer of possession, necessity of, § 198 
Warehonse, instrument transferriiig goods in as col- 
lateral seourity as constituting pledge rathei* than 
inortgage, § 4, p. 582, n. 65 
Warehonse receipts, 

Distingnishcd, § 3, n. 35 

Priority of pledgee of as against unrecorded 
tnist reeeipt, § 136, n, 32 
Warehonsenian, 

Conversion, party to action for by mortgagee 
agaimst purchaser or transferee, § 271 
Priority of lien of over mortgage, § 306, n. 56 
Rec-ordation of mortgage on grain delivered for 
storagc as notice to, § 164, p. 770, n. 35 
Warranty of titie, foreclosure by sale without judi- 
cial proceedings, § 385 

Wear and tear, mortgage of property siibject to, re- 
place provision in mortgage as valid, § 202 
Wearing apparel, foreclosure of mortgage on, nieth- 
od of, i 362 


Weight, 

Description of property ascertained by, § 61 
Misstatement as to in description of property, va- 
lidity as affected hy, § 69 
Widow, redemption by, § 433 

Widow’s lien, priority over mortgage, § 297, p. 935, 
n. 92 

Wine plants, mortgageability, § 28, n. 25 
Witnesses, 

Execution of instrument, 

Acknowledgment as rendered unnecessary 
by, § 82, p. 696 
Necessity, § 81 
Mark, signature by, § 81 
Wool, 

Description of in mortgage, siifficiency, § 57, p. 
662, n. 66 

Mortgage on sheep as includi ng, § 122 
Words and phrases. Definitions, ante 
Words of conveyance, requirements as to, § 50 
Writing, 

Necessity for, § 49 

Assignment of mortgage, § 312 
Printed matter in mortgage controlled by, § 104 
Requirements as to as distinguishing mortgage 
from pledge, § 4, p. 583 

Wrong book, recording of mortgage in, effect of, § 161 
Wrongful sale, foreclosure by sale without judicial 
proceedings. Foreclosure, ante 
Year, description of crops in mortgage as required 
to designate, § 67, p. 676 


INDEX TO CITIZEN8 


Aciiulsition of citizenship, §§ 3-12, pp. 1132-1141 
Admlssion to statehood In Union operatiug as, § 12 
Aliens, chlldren of, § B 
Birth, § 4 

Cession of terrltory, § 11 
Constitutlonal provisions, § 3 
Illegltimate ohlldren born abroad, § 9 
Law of flag, § 5 
Marriage Io dtixen, § 10 
Naturalization, f 3 
Parentage as <?ontrolling, $ 6 
Adoption, 

AHen’» adoption of minor Citizen as affecting stat¬ 
us of child, § 15, p. 1146 
Statim of minor child as affected by, § 8 
Alaska, eitizenshlp of Inhabitants, § 11 
Allen enemies, children born of, § 4 
AHenage, distlngulshed, § 1, p. 1131 
Aliens, 

Children of, 5 8 

Loss of citizenshlp by marriage to, § 16 
Allegianee, 

Expatriatlon as voluntary renun(fiatlon or aban- 
donment of, § 15, p. 1142 
Relationship of, § 1, p. 1130 
Ambassadors, children of, §§ 4, 7 
Amy, expatriation as resuit of entering ariny of for- 
eign country, § 15, p. 1144 
Birth, 

Acquisition of cltizenship by, f$ 3, 4 


Birth—Continued, 

Admissibility of evidence as to on questlon of 
eitizenship, § 18 
Burden of proof, 
eitizenship, § 18 
Expatriation, § 15, p. 1146 
Cable Act, wife’s eitizenship as affected by, § 10 
Cession of territory, acquisition of eitizenship by, § 
11 

Chinese parents, children of born within llmits* of 
United States, § 4 

Chinese women, eitizenship by virtue of marriage to 
citizens, § 10 

Classes of citizens, § 1, p. 1128 
Color, status as affected by, § 1, p. 1129 
Commercial purposes, Citizen for, § 1, p. 1128 
Common law, 

Deteiinination of status under, § 6 
Wife taking nationality of husband under, § 10, 
n. 38 

Consent, expatriation, loss of eitizenship by, § 14 
Constitutional provisions, 

Acquisition of eitizenship, § 3 
Expatriation, loss of eitizenship by, § 13 
Consuis, children of, § 7 
Definitions, §§ 1, 2, pp. 1127-1132 
Expatriation, § 15, p. 1142 
Derivatlon of term, § 1, p. 1127 
Diplomatic eitizenship, distinguished, § 1, p. 1131 
Diplomatic representatives, children of, § 7 
Dlstinctions, § 1, p. 1129 
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Domicile, 

Status as dependent on, § 1, p. 1127 
Synonymons nature of terin, § 1, p. 1130 
Double citizenship, § 2 

Blection, children reaching majority, § 4, n. 92 
Elective office, presumption of citizenship from hav- 
ing held, § 18 

Elector, distinguished, § 1, p. 1129 

Escheat, expatriatioa of Citizen as warranting, § 17 

Evidence of citizenship, § 18 

Expatriation, 

Losa of citizenship by, §§ 13-17, pp. 1141-1149 
Biirden of proof as to, § 15, p. 1146 
Effect of, § 17 
Marriage to alien, § 16 
Presumptions as to, § 15, p. 1145 
Bight of expatriation, § 14 ; 

Statutory provisions, § 15, p. 1143 j 

Marriage to alien, § 16 I 

Elag, law of as detennining status, § 5 j 

Eoreign vessels, children born on, status of, § 5 
Foreigner, distinguished, § 1, p. 1127 
Freeman, Citizen detined as, § 1, p. 1128 
High saas, children bom on, status of, § 5 
Husband and wife, citizenship or nationality of wife 
as following that of husband, § 10 j 

Illegitimate children, foreign birth as affecting status, j 
§9 j 

Indian trihe, 

Adoption into as resulting in expatriation, § 15, p. 
3146 

Children of, § 4 
Inhabitants, 

Citizens detined as, § 1, p. 1128 
Distinguished, § 1, p. 1129 
Inherent right, expatriation, right of, § 14 
International citizenship, status of, § 1, p. 1131 
International law, expatriation, right of, § 14, n. 66 
Japanese parents, children of born within limits of 
United States, § 4 

Joint stock association, status as Citizen, § 1, p. 1128 
Judgment of naturalization, admissibility of evidence 
as to on question of citizenship, § 18 
Judicia! citizenship, distinguished, § 1, p. 1131 
Jury questions, status as Citizen, § 18 
Levee district, status as Citizen, § 1, p. 1128 
Marriage, 

Acquisition of citizenship by marriage to Citizen, 
§10 

Loss of citizenship by marriage to alien, § 16 
Mexican parents., children of born within United 
States, § 4, n. 94 

Military officers, foreign-born children of, § 7 

Ministers, children of, § 4 

Minors, status as citizens, § 1, p. 1129 

Monarchy, term as not used of people in, § 1, p. 1129 

National citizenship, state citizenship distinguished, § 

2 

Native-bom citizens, classiflcation, § 1, p. 1128 
Naturalization, 

Acquisition of citizenship by, § 3 


CITIZENS 

Naturalization—Continued, 

Expatriation as resuit of naturalization in for^ 
Gign coiintry, § 15, p. 1144 
Expatriated Citizen, § 17 
Naturalized citizens, classiflcation, § 1, p, 1128 
Nature of citizenship, § 1, pp. 1327-1131 
Negroes, constitutional provisions respecting citizen¬ 
ship of, § 4, n. 04 
Oath of allegiancc, 

Children boni out of limits and jurisdiction of 
United States, § 0 

Expatriation as resuit of taking, § 15, p. 1144 
Farentage, status as controlled by, § 6 
Passport, admissibility on question of citizeiiship, § 18 
Philippines, citizenship of inhabitants, § 11 
Foiitical purposes, Citizen for, § 1, p. 3128 
Political status, citizenship, § 1, p. 1130 
I^oll tax, assessment of as evidence of citizenship, § 18 
Presumptions, 

Citizenship, § 38 
Expatriation, § 15, p. 1145 
Privileges, rights in respect to, § 1, p. 1130, n. 51 
Protection, relationship of, § 3, p. 1130 
Puerto Rico, citizenship of Inhabitants, § 11 
Kace, status as alTected by, § 1, p. 1129 
Real cstate, presumption of citizenship from fact of 
ownership, § 18 

Uegistration as voter, fact of as evidenc*e of citizen¬ 
ship, § 18 
Resklence, 

Expatriated Citizen, recovery of citizenship by, § 
37 

Parents’ rosidencc as affecting status of child, § 6 
Resident, distinguished, § 1, p. 1129 
Retroactive effect, statutory provisions, loss of citizen¬ 
ship by niariage to alien, § 10 
Spanish law, acquisition of citizenship under, § 3 
State, 

Citizenship, national citizenship distinguished, § 2 
Status as Citizen, § 1, p. 112H 
Statehood, acquisition of citizenship by admission to 
Union, § 12 

Status of citizenship, § 1, p. 1130 
Statutory provisions, 

Citizenship conferred on foreign-born children, § 6 
Exiiatriation, § 15, p. 1142 

Marriage to alien as resulting in loss of citizen¬ 
ship, § 36 

Subject, distinguished, § 1, p. 3129 
«ynonymous terms, § 1, p, 1128 
Taxpayers, distinguisherl, § 1, p. 1130 
Temporary rosidencc, status as ufftKjted by, § 2 
Terrltorial sovereignty, acquisition of citizenship on 
transfer of, § 31 

Town, synonyxnous nature of term, § 1, p. 1130 
Treaties, citizenship as affected by, § 11 
Vessels, children born on, status of, g 5 
Virgin Islands, citizenship of inhabitants, g 11 
Voter, distinguished, § 1, p. 1129 
War, expatriation during, g 14 
Women, status as Citizen, § 3, p. 1129 
Words and phrases. Definitions, ante 
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Actlons, 

Discrimination, recovery of penalty or damages 
for, §§ 14-21, pp. 1175-1180 
Prospcution or defense of, right as civil right, § 1, 
n. 4 

Adulter>y, i)unishment for when between man and 
wonian between different races, discrimination in 
respect to, § 12 

Africau deseent, persons of. Colored persons, poat 
Aniiuseiiu^nt places, discrimination by reason of race 
or color, § 8 

Apartiuent bnildings, discrimination by reason of 
race or color in respect to accommodations, § 7, 
p. 1105 

Attorneys at law, rogulation of practice of law, valid- 
ity of statnte, § 4, n. 50 

Barber shops, discrimination by reason of race or 
color in respect to accommodations, § 7, p. 1166, 
n, 71 

Base-ball park, 

Betting as groimd for ejcctment, § 8, n. 1 
Ejectment for betting, § 8, n. 1 
Bathbouse, place of piiblic accommodation, resort or 
aniusement, § 7, p, 1165, n. 74 
Beauty parlors, discrimination by reason of race or 
color in respect to accommodations, § 7, p. 1166, 
n, 72 

Boarding hoiise, meaning of within civil rights statute, 
§ 7, p. 1167 
B<K)tblacking, 

Stand, public accommodation within statute as ex- 
cluding, § 7, p. 1165 

Sfltatutory provisions relating to business of, va- 
Hdity, § 3, p. 1163. n. 40 

Bowling alley, discrimination by reason of race or 
eoior, § 8 

Biirden of j^roof, discrimination, action for penalty 
for damages, § 10 

Business places, discrimination by reason of race or 
color in r<*spect to accommodations, § 7, pp. 1105- 
1168 

Business s<'hool, discrimination by reason of race or 
color in respect to accommodations, § 7, p. 1168 
Bystanders, seleetion of jurors from as discrimina¬ 
tion, § 5, n. 52 
Oafesi. Restaurants, post 

Carriers, discrimination on account of race or color, 
separate ac<'ommndations, § 10 
Cemeteries, discrimination by reason of race or color 
in resp(?ct to privileges, § 7, p. 1165 
Citissens, statute giving right of action for denial of 
privileges to, constniction, § 15 
Citixensldp, rights appertaining by vlrtue of, § 1 
Color, dis<*riinination in seleetion of jurors on ac¬ 
count of, § 5 
Colored persons, 

Constitutional provisions respeeting rights and 
privileges of, § 3, p. 1162 
Educati<mal facillties, requirements as to, § 11, 
pp. 1171-1174 

Jury Service, discrimination in matter of, § 5 
I^ublic ac<*ommodations, requirements as to, g 7, 
pp. 1165-1168 
Common carriers, 

Public conveyances in general, § ^ 

Separate accommodations, 110 


Common law, construction of civil rights acts in 
derogation of, § 3, p. 1163 

Confectionary Stores, discrimination by reason of 
race or color in respect to accommodations, § 7, 

p. 1166 

Congress, powers of, 

Constitutional rights and privileges, protection of, 
§ 3, p. 1161 

Public accommodations, § 7, p. 1165; § S, p. 1168 
Public conveyances, enjoyment of accommodations, 
facilitiea, etc., § 0 

Constitutional provisions, § 3, pp. 1160-1164 

Civil rights as applied to rights secured by, § 1 
Construction, statutory provisions relating to civil 
rights, § 3, p. 1163 

Crimes, discrimination in respect to punishment for 
based on race or color, § 12 
Criminal liability, discrimination, §§ 22-25 
Damages, discrimination, 

Actions for, §§ 14r-21, pp. 1175-1180 
Evidence, § 19 
Nature and form, § 17 
Pleading, § 18 
Recovery of, § 21 

Dancing pavilions, discrimination because of race or 
color, § 8 

Debt, action of, recovery of penalty for discrimina¬ 
tion by, § 17 

Defenses, discrimination, actions for penalties or 
damages for, § 14 
Definitions, § 1 

Eating house, § 7, p. 1167, n. 80 
Bducational facilities, § 11, p. 1173 
Hotel, § 7, p. 1107, n. 83 
Person, § 10 

Public accommodation, § 7, pp. 1105-1168 
Discretion, 

Discrimination, damages recoverable, § 21 
Segregation for piiipose of education on basis of 
race or color, § 11, p. 1171 
Discrimination, §§ 4-25, pp. 1164-1181 

Actions for penalties or damages, §§ 14-21, pp. 
1175-1180 
Evidence, § 19 
Judgment, § 20 
Pleading, § 18 
Rovicw, § 20 
Trial, § 20 

Amusement places, § 8 

Burden of proof as to, actions for penalties or 
damages, § 19 

Carriers, separate accommodations furnished by, 
§ 10 

Crime, punishment for, § 12 

Criminal responsibility, §§ 22-25 

Damages, recovery of, § 21 

Determination of, § 4 

Evidence, criminal prosecution, § 24 

Jury Service, § 5 

Penalties, 

Persons entitled to, § 15 
Persons liable for, § 16 
Property rights, § 13 
Public conveyances, § 9 
Punitive damages, recovery of, § 21 
Distinctions, § 2 

Drug Stores, discrimination by reason of race or 
color in respect to accommodations, § 7, p. 1165 
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Due process, 

Jury Service, discrimination on account of race or 
color as contra ry to, § 5 
Miscegenation, validity of statiites, § 4, n. 50 
Regulatory laws, legislative power, § 3, pp. 1160^ 
1163 

Eating house, 

Definition within civil rights statute, § 7, p. 1167 
Place of Public accommodation, § 7, p. 1166, n. 74 
Bducation, segregation for purpose of on basis of 
race or color, § 11, p. 1171 
Ejusdem generis, 

Doctrine of as applicable to civil rights acts, § 3, p. 
1163 

Public accommodation, construetion of phrase, § 
7, p. 1166 

Equal protection of laws, constitutional provisions 
respecti ng, § 3, p, 1161 

Equality, educatlonal facilities, necessity in case of 
segregation on basis of race or color, § 11, p. 
1173 

Evidence, di-scrimination, 

Actions for penalties or damages for, § 19 
Criminal prosecution, § 24 

Family hotel, public accommodation within statute as 
excluding, § 7, pp. 1165, 1166 
Pederal legislation, rights and privileges secured or 
guaranteed by, § 3, p. 1161 
Pindings, discrimination, actions for penalties or 
damages for, § 20 

Pornication, punishment for when between man and 
woman of different races, discrimination in re- 
spect to, § 12 

Free school system, discrimination on account of 
race or color, § 11, p. 1171 
Freedom of contract, civil rights as including right 
of, § 1 

Good faith, penalty for discrimination as dependent 
on, § 14 

High s<?hools, public school privileges regardless of 
race or colqr, § 11, pp. 1171-1174 
Hotels, discrimination by reason of race or color in 
respect to accommodations, § 7, p. 1165 
Humiliation, discrimination, damages as reeoverable 
for, § 21 

Ice cream parlors, discrimination by reason of race 
or color in respect to accommodations, § 7, p. 
1166 

Indictment and information, discrimination, prosecu¬ 
tion for, § 23 

Inns, discrimination by reason of race or color in 
respect to accommodations, § 7, pp. 1165-1168 
Instructions, discrimination, actions for penalties or 
damages for, § 20 ’ 

Intermarriage, statute prohibiting between white 
person and colored person as unlawful discrim¬ 
ination, § 4, n. 50 

Involuntary servitude, constitutional provisions erad- 
icating, § 3, p. 1161 
Issues, discrimination, 

Actions for penalties or damages for, § 18 
Criminal prosecution, § 23 

Judgment, discrimination, actions for penalties or 
damages for, § 20 

Jury questions, discrimination, actions for penalties 
or damages, § 20 

Jury Service, discrimination as to, § 5 

Jury trial, civil rights as including right of, § 1 


Law questions, discrimination, actions for penalties 
or damages, § 20 

Legislative provisions, rights and privileges secured 
or guaranteed by, § 3, p. 1161 
Library, exclnsion from public library, § 4, n. 50 
Marriago, civil rights as including right of, § 1 
Mcetiiig hoiises, discrimination by reason of race or 
color in respect to accommodations, § 7, p. 1166 
Mental sufforing, discrimination, damages recover- 
able for, § 21 
Militia, 

Discharge from cmployinont bocause of member- 
ship in as discrimination, § 4, n. 50 
Discrimination in respect of employment bccaiise 
of mombership in, penalty, § 14 
Miscegenation, 

Statute prohibiting not unlawful discrimination, 
§12 

Validity of statiites, § 4, n. 50 
Mortgages, redemption, mortgagor’s right as civil 
right, § 1, n. 4 

Municipal law, civil rights as dependent on, § 2 
Natural rights, distinguished, § 2 
Nature of rights, § 1 
Negroes. Colored persons, ante 
Noscitur a sociis, application of maxim to statute, § 7, 
p. 1167 

Parking space, , 

Discrimination by operator of, liability for, § 14 
Statute prohibiting refusal of admis.sion, construc- 
tion of, § 7, p. 116S 

Partnershlp, discrimination, uction for penalty as not 
lying against, § 16 
Penalties, 

Discrimination, 

Actions for, §§ 14-21, pp. 1175-1180 
Evidence, § 19 . 

Judgment, § 20 
Nature and form, § 17 
Ploading, § 18 
Revfew, § 20 
Trial, § 20 

Persons entitled to, § 15 
Iviable for, § 16 

Pleading, discrimination, actions for penalties or 
damages, § 18 

Police ppwer, equal accommodations, statute as ex- 
ercise of, § 10 

Political rights, dlstinguished, § 2 
Poor iiersons, crinies, discrimination In respect to 
punishment for, § 12 
Presumptlons, discrimination, 

Actions for penalties or damages, § 19 
Sclection of jury, 8 6 

Private business, statute, application to, $ 7, p. 1167 
Proof, discrimination, 

Actions for penalties for damages for, § 18 
Criminal prosecution, § 23 
Property, civil rights as including rights of, § 1 
Property rights, discrimination ki respect to on ac¬ 
count of race or color, § 13 
Protection, civil rights as including right of, § 1 
Public conveyances, discrimination against passen- 
gers on account of race or color, i 9 
Public resortfi, discrimination, 

By reason of race or color in respect to privi¬ 
leges, i 7, pp. 1X65-1168 
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Public resorts, discrimination—Continued, 

Iu rospect to privilegiis, daraages recoverable, § 
16 

Public sehools, discrimination on account of raee or 
color, § 11, pp. 1171-1174 

Pimitivc damages, discrimination, recovery of, § 21 
Race, consideration of in selection of jury as dis- 
crimiiiation, § 5 

Eailroads. Common carriers, ante 
Recreation, discrimination in places of by reason of 
race or color, § S 

Redemption, right of as civil right, § 1, n. 4 
Rclease, discrimination, civil liability for, § 14 
Restaurants, discrimination by reason of race or 
color in respect to accommodations, § 7, pp. 
1165-1108 

Right of action for, § 14 

Retail stares, discrimination by reason of race or 
color in resi)ect to accommodation, § 7, p. 1165 
Revicw, discrimination, aetions for penalties or 
damages, § 20 

Saloons, discrimination by reason of race or color in 
respect to accommodations, § 7, p, 1166 
Scliool board, discretion in respect to segregation for 
purpo.sos of educatioii on basis of race or color, 
§ 11, p. 1172 
Schools, 

Provisioius for regardless of race or color, require- 
nients as to, g 11, pp. 1171-1174 
Taxes, Impositlou or distributioii of funds as ef- 
fectlng di.^criminatlon based on race or color, 
§ U, p, 1174 

Segregation of races, §§ 4-18, pp. 1164-1175 
Sciitence aml puni.shment, discrimination as to, | 12 
Separate accommodations, carrier funiisbing in re- 
spect to whlte and colored races as discrimina- 
tion, § 10 


Separate schools, application of student for on bas 
of race or color, § 11, p. 1171 
Skating rinks, discrimination by reason of race ( 
color, § 8 

Slavery, constitutional provisions eradicating, § 3, ; 
1161 

Social rights, distinguished, § 2 
State legislation, rights and privileges secured by, 
3, p. 1162 

States, constitutional and statutory provisions protec 
ing, § 3, p. 1162 

Statutory provisions, § 3, pp. 1160-1164 
Street railroads. Common carriers, ante 
Swimming lessons, discrimination in respect to gi^ 
ing of on account of color, § 11, p. 1171, n. 22 
Taxes, discrimination based on race or color in dk 
tribution of for educational purposes, § 11, j 
1174 
Theaters, 

Discrimination by reason of race or color in n 
spect to accommodations., right of action foj 
§14 

Legislative power, § 3, pp. 1160-1163 
Public accommodations, requiremeiits as to, § 8 
Trial, discrimination, aetions for penalties or dari 
ages for, § 20 

University, rules and regiilations affecting social stai 
iis of students not iinlawful discrimination, § 1] 
p. 1173 

Variance, discrimination, 

Aetions for penalties or damjigcs for, § 18 
Criminal prosecution for, § 23 
Voting rights, distinguished, g 2, n. 10 
Women, legislation respectiiig rights of, validity, 
3, p. 1162, n. 33 


INDEX TO CLBRKS OF COUBTS 


Abolition of ofBce, I 2 

Acceptarum?, resignatlon, necessity of, § 8, p. 1220 
Account, criminal re.sponsibility for falsiflcatlon of, 
deputy clerk, § 02 
Accoiintlng, 

Burden of proof in action against court based on 
failure in respect to, § 75 
Fces, requirements aa to, g 25, pp. 1233-1236 
Funds received in oflicial capacity, duty in re- 
KIKJCt (0, 8 42 

IntercHt on funds committed to care of, § 59 
Liability in resfKict to sums received in olRcial 
capacity, § 55 

Floading in action against court to recover for 
failure to, § 74 

Accrual, aetions against clerk, § 06 
Acknowledgments, fees for taking of, § 16 
Aetions, 

Damages, re<?overy, 88 65-77, pp. 1250-1265 
Official bond, §8 65-77, pp. 1259-1265 
Penalties, right of against clerk, § 78 
Additional bond, requirements as to, 8 4 
Addltional compensation, 

Deputles or assistants, § 89 
Recovery of, S 23 

Admlnlstrators, bond, liability for negligent approval 
of, 8 52 

Advice, application to court or judge for, § 33 


Affidavits, 

Fees for taking of, § 16 
Inability to give bond, liability for contestini 
§49 

Renioval from office, proceeding for, § 8, p. 122 
Alias writ, powers and duties in respect to issuanc 
of, § 38 

Allegations, judicial functlons, § 35 
Alterations, rernoval from office for making or pei 
mitting, § 8, p. 1222 
Amendment, 

Pleading, 

Action against clerk, § 74 
Proceeding for rernoval from office, § 8, i 
1223 

Statutory provisions regulating fees, § 10 
Appeal and error, 

Bond, liability for wrongful approval of, § 52 
Notice, duty of clerk in respect to filing, § 38, i 
89 

Rernoval from office, review in proceeding by, 
8, p. 1223 
Appointment, § 3 

Deputies and assistants, g 84 
Approval, 

Acts, presumptions as to, § 49 
Bond, § 4 
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Arbitration, dependency of as defense to action to 
recover penalty, § 78 
Assistants. Deputies and assiatants, post 
Assumpsit, action of to recover from clerk money 
received and not accounted for, § 67 
Attendance on court, per diem compensation for, § 21 
Attorney general, removal from office, institution of 
proceedings by, § 8, p. 1223 
Attonieys, fees for, 

Enrolling and licensing of, § 16 
Services perfonned by, § 12 
Bail, commlssions on, rights as to, § 20 
Bailee, liability as in respect to funds committed to 
care, § 58 

Bench dockets, adrnissibility in evidence, proceedings 
for removal of clerk, § 8, p. 1223 
Bili of exceptions, liability for failure to certify 
and send up, § 53 
Bond, official bonds, 

Action against clerk to recover money received 
and not accounted for, § 67 
Actions on, §§ 65-77, pp. 1259-1265 
Breach of condition, liability for, §§ 60-64, pp. 
1256-1259 

Deputy clerks, requirements as to, § 86 
Forfeiture of right to office by failure to give, 
§ 7, p. 1219 

Judgment in action on, § 76 
Liability on, misappropriation, § 55 
Pleadings in action to recover on, § 74 
Requirements as to, § 4 

Surety’s liability as deijendent on conditions of, 
§ 60 

Bonds, 

Approval of, 

Duties in respect to, § 38 
Insufficient bond, liability for damages re- 
sulting, § 52 

Breach of condition, official bond, liability for, §§ 60- 
64, pp. 1256-1259 
Breach of duty, 

Amount of damages recoverable for, § 77 
Pleading of, action to recover damages, § 74 
Burden of proof, 

Action against clerk for damages or on official 
bond, § 75 

Oriminal prosecution against clerk, § 81 
Deputies and assistants, authority of, § 90 
Certificates, 

Deputies and assistants, power in respect to 
making of, § 90 
Fees for making, § 16 

Certificate of deposit, commissions on, rights as to, 
§ 20 

Certifications, duty in respect to records, § 38 
Certiorari, 

Duties in cases of, § 38 
Fees of clerk, § 16 

Chancery powers, limitation as to, § 36, n. 64 
Charter provisions, salary fixed by, § 24 
Chief deputy, nature of office, § 83 
Civil liabilities, deputies and assistants, § 91 
Civil Service, 

Deputy clerks as state officers within meaning of 
law regulating, g 83 

Regulations as complying to clerks of court, g 
8, p. 1221 


Civil Service—Continued, 

Removal in accordance with laws relating to, 
deputies and assistants, § 88 
Claim, compensation, presentation of as copdition 
precedent to action for, § 30, p. 1239 
Clerical errors, correction of in records, power as to, 
§ 39 

Clerk hi re, allowance for, § 22 
Collateral attack, 

Appointment, 

By de facto court or judgo, § 3 
Deputy clerk, § 84 
De facto olRcersi, acts of, § 5 
Judicial powers, usurpation of, § 35 
Commission, 

Issuance of as neeessary part of appointment, g 
7, p. 1219 

Qualifteation as dependent on production of, § 4 
Right as to on funds handled, § 20 
Compensation, §§ 9-32, pp. 1224-1241 
8ee, also, Fees, post 

Accoiinting for fees, requirements as to, § 25, pp. 
1233-1236 

Additional compensation, 

Recovory of, § 23 
Deputies or assistants, g 89 
Commissions on funds handled, § 20 
Constitutional provisions regulating, gg 9, 10 
Copies, duplicates and exemplihcations, g 15 
Deputies and assistants, g 89 
Kx officio Services, § 14 
Extra compensation, rights as to, § 23 
Miscellaneous Services, g 16 
Per diem comi)cnsation, g 21 
Pro(?eedings for recovery of, g 30, pp. 1238-1240 
Deputies or assistants, g 89 
Rogulation of, § 9 

Sei)arate fees forsimilar Services, gg 17, 18 
Services jx^rformed by party or attorney, g 12 
Statutory provisions regulating, g§ 9, 10 
Stipulated salary, g 24 
Time for paymeiit of, g 29 
Voluntary servi(*os, g 13 

Compromise and settlement, fees, accounting pursu- 
ant to, § 25, p. 1235 

Compulsion, porformance of duty, summary remedy, 
§ 44 

Conclusiveness, compensation, allowance of, § 30, p. 
1239 

Conditions precedent, 

Actions against clerk, § 68 
Compensation, proceedings for recovery of, § 30, 
p. 1239 

Oonfidential duties, nature of in rosi)ect to judge, § 
33 

Conflict of laws, 

Cdminal responsibillty, g 79 
Interest, liability for, § 59 
Penalties, recovery of against clerk, g 78 
Consolidated cases, separate fees for Services in, g 18 
Constitutional officer, clerk as, g 1 
Constitutional provisions, 

Appointment, deputies or assistants, g 84 
Compensation regulated by, §g 9, 10 
Oreation of office as depfuident on, § 2 
Election or appointment of clerk controlled by, 
§ 6 

BUgibility, I 4 
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Constitutlonal provisions—Continued, 

Fees regulated by, §§ 9, 10 
Judlcial powers conferred by, § 36 
Powers and duties regulated by, § 33 
Bemoval from office as regulated by, § 8, p, 1221 
Term of office controlled by, § 7, p. 1217 
Constitutionality, judlcial powers, statutes conferring, 
§ 37 

Construction, 

Contract of siireties on official bond, § 64 
Statutory provisions, 

I^owors conferred, § 33 
Regnlation of fees, § 10 

Contempt, fuiliire or refusal to perform duties as 
dlrected, § 44 

Continuances, fe(\s of clerk, § 16 
Contribiitory negligence, defense of in action against 
surety, § 71 

Control of fiinds, powers and duties as to, § 41 
Conversions, 

Action for, nature and form, § 67 
Damages recoverable for, § 77 
Liability for, § 58 

l^resiuni)ti{)n of, action against clerk, § 75 
Copies, fees of clerk for making, § 15 
Costs, 

Deposit to secure, 

Disposilion of, § 41 
Ijiability in rcspect to, § 55 
Fees for taxiiig of, § 16 
. Liability for failure to tax, § 53 
County, action on official bond in name of, § 73 
County judg(‘, acting as clerk, § 1, n. 20 
County officers, action on official bond in name of, 
« 73 

Court order, liability in respcct to money paid into 
coiirt by, § 55 
Creation of offi<*e, § 2 

Crirainal cases, fees for Services in connection with, 
8 16 

Crimiiml resfM)nsibllitlos, §§ 79-82 
Deputies and asslstants, § 92 
Cumulati ve remedies, 

Dainages an<l iKjnalties, recovery for breach of 
duty, § 78 

Official bond, action on, § 66 
Custody of fun<lH, duty in re.sr)ect to, §§ 40-42 
Custody of re<!ords, duties in respcct to, § 39 
Customs an<l usages, 

Duties as r<‘gulated by, § 33 
Fees for Services, § 18 
Damages, 

Actions, §8 65-77, pp. 1259-1265 
Amoiint re<!overable in court for breach of duty, 
8 77 

Negligence or miseonduct, liability for, §8 49-53, 
pp. 1250-1253 

Death, terni of office expiring by, § 7, p, 1218 
Debt, 

Action of, 

Official bond, 8 67 
Recovery of fees, § 30, p. 1239 
Decedents’ estates, fees in settlement of, 8 16 
De facto clerks, 

Definition of, § 5 

Salary, right of action for, § 30, p. 1240 
De facto court or judge, appointment of clerk by, 
83 

14CJ.S.-94 


De facto deputies, appointment of, § 85 
De facto officers, validity of acts of, § 5 
Defenses, 

Action against clerk for default, § 70 
Compensation, proceedinga for recovery of, § 30, 
p. 1239 

Penalties, action to recover against clerk, § 78 
Definition, § 1 

Delay, action on official bond, effect of, § 69 
Deposit of funds, 

Liability in respect to, § 58 
Powers and duties as to, § 41 
Depositions, 

Deputies and assistants, authority to take, § 
90, n. 68 

Dereliction of duty with respect to preparation 
of, forfeiture of fees, § 31 
Deputies and assistants, §§ 83-92, pp. 1268-1274 
Appointment, 8 84 
Bonds, requirements as to, § 86 
Civil liabilities, § 91 
Compensation, § 89 
Creation of office, § 83 
Credits for hi re of, § 25, p. 1234 
Criminal responsibility, § 92 
De facto deputies, appointment of, § 85 
Defaults of as defaults of clerk, § 49 
Distinctions, § 83 
Eligibility, § 86 
Judlcial powers, 8 90 
Ministerial acts, authority to perform, § 90 
Oaths, requirements as to taking of, § 86 
Powers and duties, § 90 
Practice of law, rights in respect to, § 90 
Qualilications, § 86 

Reimbiirsemdnt of clerk for hire of, § 89 
Removal, § 88 
Resignation, 8 88 
Status of officers of court, § 83 
Suspension, § 88 
Term of office, § 87 
Determination of title to office, § 6 
Disbursement of funds, powers and duties as to, 8 41 
Discretion, 

Appointment of clerk, 8 3 
Compensation, § 9 
Removal from office, § 8, p. 1221 
Discrimination, 

Fees, prohibition against, § 19 
Judgment creditors, liability for, § 51 
Disqualification, interest operating as, § 47 
Distinctions, 8 1 

Deputies and assistants, 8 83 
Docket fees, 

Allowance of, § 16 

Liability for failure to collect and pay in, § 53 
Right to, federal courts, § 31 
Dockets, 

Criminal responsibility for falsification of, dep- 
uty clerk, 8 92 

Liability for failure to enter action on, § 53 
Duplicates, fees of clerk for making, 8 15 
Duties, §8 33-47, pp. 1241-1249 
Election, § 3 

Blection proceedings, fees of clerk, § 16 
Eligibility, § 4 

Deputies and assistants, 8 86 
Brasures, removal from office for making or per- 
mitting, § 8, p. 1222 
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Bstoppel, oflSicial bond, denial of validity in suit on, 
§ 70 
Evidence, 

Aetion against clerk for damages on official 
bond, § 75 

Criminal proseciition, § 81 
Removal from office, proceedings for, § 8, p. 1223 
Exclusiveness, remedies on official bond, § 60 
Bxeeution, 

Alias writ of, powers and duties in respect to 
issuance, § 38 

Discrimination in issuance of, liability for, § 51 
Exeeutors and administrators, bond, liability for neg- 
ligent approval of, § 52 
Exemplifications, fees for making, § 15 
Ex officio Services, compensation for, § 14 
Bxpiration of time, liability of surety on official 
bond for acts done after, § 64 
Extra compensation, 

Deputies or assistants, § 89 
Recovery of, § 23 

Bxtraordinary Services, additional compensation for, 
§ 23 

False certificate, record of judgment, liability for 
making, § 50 

False entries, removal from office for making of, § 8, 

p. 1222 

Fees, §§ 9-32, pp. 1224-1241 

See, also, Compensation, ante 
Accounting for, § 25, pp. 1233-1236 
Commissions and funds handled, § 20 
Construction of statutes regulating, § 10 
Copies, duplicates and exemplifications, § 15 
Criminal liability for failure to pay over, § 79 
Deputies and assistants, contract for receiving 
share of, § 89 

Discrimination in respect to, § 19 
Ex officio Services, § 14 
Forfeitiire of, § 31 

Jury, Services performed in connection with, § 11 
Liability for, § 27 

Failure to account for, § 55 
Lien of, 

Clerk for, § 30, p. 1240 
Sureties on official bond in respect to, § 4 
Miscellaneous Services, § 16 
Particular Services, §§ 11-16, pp. 1226-1230 
Payment into treasury, § 25, p. 1234 
Payment to clerk, § 28 

Personal liability of public officers for, § 27 
Prepayment of, § 29 
Private persons, liability for, § 27 
Proceedings for recovery of, § 30, pp. 1238-1240 
Deputies or assistants, § 89 
Public liability for, § 27 
Receipt of, persons entitled, § 28 
Recovery back fees accounted for, § 26 
Regulation of, § 9 

Retroactive construction of statutes regulating, 

§ 10 

Separate fees, rights in respect to, §§ 17,18 
Services performed by party or attomey, § 12 
Territoria! courts, clerk» of, § 32 
Time for payment of, § 29 
Dniformity, requirement as to, § 19 
FUe book, parties to action against clerk for fail¬ 
ure to keep, § 73 


File mark, mlsdating as ground for removal from 
office, § 8, p. 1222 
Filing, 

Bond, § 4 

Duty in respect to, § 38 
Fees of clerk, § 16 

Rules and regulations respecting, § 33, n. 54 
Fines, collection of, power as to, § 40 
Porfeiture of fees, acts and omissioris requiring, § 31 
Forged order, liability for caiicelliiig luortgage un¬ 
der, § 49 
Porm, 

Bond, § 4 

Commission or certificate, § 7, p. 1220 
Praud, defense of, proceeding to recover compensa¬ 
tion, § 30, p. 1239 
Funds, 

^ Accounting for funds received in official capac- 
ity, § 42 

Care and custody of, duties as to, § 40 
I Liability in respect to, §§ 54-59, pp. 1253-1256 
Future vacancies, appointment to fili, § 7, p. 1220 
Good behavior, removal for brcach of, § 8, p. 1222 
Governing law, 

Criminal liability, § 79 
Interest, liability for, § 59 
Penalties, recovery of against clerk, § 78 
Governor, action of bond in name of, § 73 
Guardianship, liability for uuauthorized issuance of 
Ictters of, § 53 
Holding over, 

Deputies and assistants, § 87 
Rigbt of incumbent, § 7, p. 1220 
Illegal collections, liability in rcspe(*t to, § 57 
Illegal fees, 

Criminal liability for taking and collecting, § 79 
Porfeiture of, § 31 

Recovery back after accounting for, § 26 
Recovery of by public aiithoritics, § 25, p. 1234 
Removal from office for e.xaction of, § 8, p. 1222 
Impenchment, removal from ofiic-e i>,v, § 8, p. 1221 
Indexing, 

Dereliction of duty with resiKK;t to, forfeiture 
of fe<hs, § 31 

Duty in respect to, § 30 

Liability on ollicial bond for failure in respect 
to, § 60, n. 2 

Indictment and Information, criminal prosecution, 

§ 80 

Information, duty of clerk to punish the party, | 33 

Injunctions, power to insue, § 35, n. 58 

Injuries, recovery on official bond an dependent on, 

§ 60 

Insurer, liability as in respect to fnnd.s commltted to 
care, § 58 

Interest, fees and emoluments collected by clerk, re- 
covery of, § 25, p. 1234; § 30, p. V240 
Liability for in respect to funds commltted to 
care, § 59 

Investment, funds committed to care of, liability in 
respect to, § 58 

Issues, action on official bond, § 74 

Joint parties, separate fees for Services rendered for, 

§ 18 
Judges, 

Appointment of, 

Clerk by, j 3 
Deputy clerks by, § 84 
Service as clerk of own court, f 1 
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Judgment, 

Aetion against clerk for damages or on official 
boiicl, § 70 

Entering of by deputy clerk, validity as affected 
by, § 90 

Erroneous entry of satisfaction of, liability for, 
§53 

False certificate of record, liability for making, 
§50 

Fees for entering of, § 16 
Payment, power to receive, § 40 
Power to enter, § 35, n. 50 
JiKlicial branch, clerk of court as belonging to, § 1 
Judicial functions, §§ 34-37 

Deputies and assistants, § 90 
Judicial notice, appointment, deputies or assistants, 
§ 84 

Judicial sales, fees for Services in connection with, 

§ 10 

Jurat, deputy clerk, signing of, § 90 
Jurisdiction, actions against clerk, § 72 
Jury fee.s, 

CoHection and receipt of, duty as to, § 40 
Liability for failure to collect and pay in, § 53 
Services in connection with, § 11 
Jury questions, 

Actions against clerk for damages or on official 
bond, § 70 

Compensation, proceedings for reeovery of, § 30, 
pp. 1239, 1240 . 

Justicre courts, creation of office of clerk, § 2 
I^egislature, removal from office by, § 8, p. 1221 
LiablHties, §§ 48-82, pp. 1250-1207 
Deputies and assLstants, § 91 
Funds recelved in official capaclty, §§ 54-59, pp. 
1253-1256 

Surctie.s on official bond, §§ 60-64, pp. 1256-1259 
Lien, fees, Hghts of, g 30, p. 1240 
Llmitatlon of actions, applicable statute to actions 
against clerk, § 09 

Liquor liconse proceedings, fees of clerk, § 10 
Loans, funds deposlted with, liability in respect to, 
8 58 

Mandamu.s, duty In respect to drafting writs of, § 38 
Marriage H<’en.se fees, reeovery of by county, § 25, 
p. 1234, a. 10 

Master in chancery, distinguished, § 1 
Materiaiinairs lien, negligent failure to record, con- 
dltlons precedent to action based on, § 68 
Ministerial acts, 

Deputies and assistants, authorlty to perform, 
f 90 

Dlsquulidcation to perform, § 47 
Performance of, § 35 
Ministerial functions, g 38 
Ministerial office, nature of, | 1 
Minor, deputy clerk, eligibility to position of, § 86 
Mlnutes, correction of errors in power as to, § 39 
Misappropriatlons* 

Interest, liability for, § 59 
Liability on official lK)nd, J 55 
Presumption as to, action on official bond, § 75 
Removal from office because of, § 8, p. 1222 
Misbehavlor, holding office during, deputies and as¬ 
sistant», I 87 

Miscellaneous Services, fees for, § 16 
MIsconduet, 

Deputies or assistants, liability for, $ 91 


Misconduct—Continued, 

Liability for, §§ 49^53, pp. 1259-1253 
Suspension for, § 8, p. 1221 
Misfeasance, 

Deputies and assistants, liability for, § 91 
Pleadings in action to recover damages for, § 74 
Mistake, accounting for fees, reeovery baek in case 
of, § 26 

Money had and received, action for as maintainable 
against clerk, § 67 

Moral turpitude, removal from office on ground of, 

§ 8, p. 1222 

Motive, 

Criminal liability as dependent on, § 79 
Removal from office as affected by, § 8, p. 1222 
Municipal corporations, 

Fees, liability for, § 27 
Fixing of salaries by, § 24 
Name, deputy clerks, performance of duties in, § 90 
Naturalization fees, accounting, § 25, p, 1235 
Naturalization papers, fees of clerk for copies of, 
§ 15, n. 6 

Necessary provisions, appointment, deputies or as¬ 
sistants, § 84 
Negligence, 

Deputies or assistants, liability for, g 91 
Forfeiture of fees on account of, § 31 
Liability for, §§ 40-53, pp. 1250-1253 
Removal from office on ground of, § 8, p. 1222 
New bond, 

Liability of sureties as affected hy giving of, § 61 
Requirements as to, § 4 

Nominal damages, breach of duty authorizing recov- 
ery of, § 77 

Nonfeasance, pleading in action against clerk to re¬ 
cover damages for, § 74 
Notices, 

Fees for issuing of, § 16 
Removal from office, § 8, p. 1221 
Nui tiel record, plea of in action on official bond, § 74 
Oaths, 

Administration of, authority, § 38 
Deputy clerks, qualifiication by taking of, § 86 
Fees for administering of, § 16 
Obedience to court, duty of, § 38 
Office expense, allowance for, § 22 
Officer of court, clerk as, § 1 
Oral appointment, deputies or assistants, 8 84 
Ordinary, acting as clerk, § 1 
Parties, 

Actions against clerk, § 73 
Compensation, proceedings for reeovery of, § 30, 
p. 1238 

Official bond, action on, g 73 
Partition, 

Liability for failure to comply with orders re- 
specting sale on, § 53 

Review on appeal from court in proceeding for, 
place of, § 36 

Payment, defense of, proceeding for reeovery of 
compensation, g 39, p. 1239 
Penalties, 

Actions for as maintainable against clerk, § 78 
Coilection of, power as to, § 40 
Liability to, § 31 

Per diem compensation, provlsion as to, § 21 
Performance of duty, 

Negligence in, damages as recoverable for, g 49 
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Performance of duty—Continued, 

Presumption of, § 46 
Proceeding to compel, § 44 
Time and place of, § 45 

Personal liability, deputies and assistants, compensa- 
tion of, § 89 
Place, 

Performance of diity, § 45 
Review, appeal froin clerk of partition proceed- 
ings, § 36 
Pleading, 

Aetion against clerk for damages oii official bond, 

§ 74 

Compensation, proceedings for recovery of, § 30, 
p. 1238 

Penalties, action against clerk to reeover, § 78 
Removal from office, proceeding for, § 8, p. 1222 
Police court, charter provisions fixing salary, § 24 
Police judge, acting as clerk of owii court, § 1, n. 20 
Population, existence of office as dependent on, § 2 
Possession of office, right of, § 6 
Powers and duties, §§ 33^7, pp. 1241-1249 
Deputies and assistants, § 00 
Practice of law, deputies or assistants, § 90 
Prepayment of fees, 

Demand for as condition precedent to action for 
recovery of, § 30, p. 1240 
Requirements as to, § 29 
l-*resumptions, 

Actions against clerk for damages or on official 
bond, § 75 

Appointment, deputy clerk, § 84 
Approval of acts, § 49 
Criminal proseeution, § 81 
Deputies and assistants, authority of, § 90 
Funds, proper application of, § 55 
Misappropriation of funds, tenu at which paid, § 
63 

Performance of duty, § 46 
Quallfications, deputy clerk, § 84 
Private capacity, funds held in, liability on official 
bond in respect to, § 56 

Prize money, commissions on, rights as to, § 20, n. 57 
Probate jndge, 

Acting as clerk of own court, § 1, n. 20 
Appointment of clerk, § 3 
Procedure, 

Compensation, recovery of, § 30, pp. 1238-1240 
ll'ees, suit for recovery of, § 25, p. 1235 
Removal from office, § 8, p. 1222 
Process, 

Failure to sign as violation of official bond, § 60, 
n. 98 

Fees for issuing of, § 16 

Interest as disqualifying to issue, § 47 

Liability for, 

Failure or refusal to issue, § 53 
Issuing of, § 49 
Writs, post 

Proof, action on official bond, § 74 
Pro tempore, appointment of clerk, § 7, p. 1218 
Prothonotary, clerk of court as, § 1 
Public autborities, action for damages by against 
clerk, § 73 
Quallfications, § 4 

Deputies and assistants, § 86 
Quasl-judicial powers and functlons, §§ 34-37 


Quo warranto, title to office determined by, § 6 
Receipts, criminal liability for failure to report, § 79 
Keceivers, 

Distinguished, § 1 

Sureties’ Ijability iu respect to clerk appointed as, 
§62 

Recollection, new records made up from, power as to, 
§39 

Kecordation, 

Bond, § 4 
Duty of, § 39 

Liability for negligoncc in rospect to, § 53 
Parties to action for damages for failure in re¬ 
spect to, § 73 

Records, 

Care and custody of, duties and functions, § 39 
Fees for making of, § 16 

Liability for negligence in failing to keep Siifely, 
§ 53 

Kelationship, disqualification to act by rcason of, § 47 
Removal, 

Deputies or assistants, § 88 
Ground for in procedui*e, § 8, p. 1221 
Term of office expiring by, § 7, p. 1218 
Kepeals, statutory provisions regiilating fees, § 10 
Resignation, 

Deputies or assistants, § 88 
Right of and form, § 8, p. 1220 
Term of ollice expiring by, § 7, p. 1218 
Retirement, statutory provisions as applieuble to clerks 
of court, § 8, p. 1221 

Retroactlve constiniction, statutory provisions regulat- 
ing fees, § 10 
Ketum, 

Accounting for fees, fedoral <'ourt, § 25, p. 1234 
Fees for .making of, § 16 
Revenues, control and disbursement of, § 41 
Review, 

Appointment, order of, § 7, p. 121.H 
Removal from ofiice, right of, § 8, p. 1223 
Rule of court, compelling performance of duty under, 
§44 

Rules and regulations, 

Adoption of, § 33 

Assistants, promulgation with resjwct to, § 90 
Salary. Compensation, ante 

Scire facias, lial>illty for negligence in issuauce of, § 53 
Seal, neeessity of having, § 33 
Search of records, 

Duty in respect to, § 38 
Fees of clerk, § 16 
Securities, 

Commissions on deposit in lleu of, § 20 
Requirements as to giving of, § 4 
Separate fees, rights as to, §§ 17,18 
JSet-off and counterclalni, action on official bond, § 70 
Signature, certilication of official right, § 38 
Special assessment proceedings, fees of clerk, § 16 
SpeciaI compensation, ex officio servictjs, § 14 
Special duties, liability on official iKind in respect to, 
§62 

State, action on official bond in name of, § 73 
Statutory otfleer, clerk as, § 1 
Statutory provisions, 

Appointment or electlon of clerks controlled by, { 
3 
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Statutory provisions—Continued, 

Compensa tion, 

Deputies or assistants, validity of, § 89 
Regulated by, § 9 

Creation of oflice as dependent on, § 2 
Criminal liability, § 79 
Eligibility, § 4 
Fees rej?ulated by, §§ 9, 10 
Judicial powers conferred by, § 36 
Validity, § 37 

Liability as dependent on, § 53 
Penalties, liability for, § 31 
Powers and duties regiilated by, § 33 
Iteinoval from office as regulated by, § 8, p. 1221 
Surety’s liability on official bond as dependent on, 
§00 

Term of office controlled by, § 7, p. 1217 
Stay bond, noj^IiRcnce in approving and accepting, ac- 
cnial of right of action for damages, § 66 
JStipuIatod salary, compensation payable by, § 24 
t^ubinission of causes, fees of clerk, § 16 
Subpoeiia, entoring in docbet, duty in respect to, § 38 
fc>uccessors in ollice, 

Acfcouiiting for fees uncollectcd at time of taking 
otlice, § 25, p. 1234 

F<k»s, right of action for, § 30, p. 1240 
Funda held in oflicial capacity, payment to, § 42 
Liability for acts or omissions of, § 49 
^^ummarj^ remedies, 

Kreaches of duty on part of clerk, § 67 
Compensation, recovery of, §" 30, p. 1239 
Performance of duty to compel by, § 44 
Hummons, liability for failure to copy retum of, § 53 
«uuday, compelllng i>erfonnance of duty on, § 45 
JSupplies, 

AUowance for, § 22 
Power to purchase, § 38 
Suretiea, 

Actions against clerk for damagesj or on official 
iKuid, § 76 
Official bond, 

iCxt<»ut and duration of liability, § 60 
Liabiiity of, §§ 60-64, pp. 1256-1259 
Acts done before giving bond, § 63 
New bond as affecting liability of, § 61 
Surplusage, 

Hond, effecit of, § 4 

Plending in a(*tion on official bond, § 74 
SufiiKinsion, 

Clerk, ftlling of vacancy, § 7, p. 1219 

Deputies or assisUnts, § 88 

Pendency of charge warranting, $ 8, p. 1220 


Tax proceedings, fees of clerk, § 16 
Taxes, liability for negligence in collection of, § 53 
Telephone, allowance for as office supply, § 22, n. 73 
T^mporary appointment, power to make, § 7, p. 1218 
Term of office, § 7, p. 1217 

Deputies and assistants, § 87 
Expiration of, liability of sureties aftpr, § 64 
Territorial courts, fees of clerk, § 32 
Time, 

Actions against clerk for default, § 69 
Fees, payment of, § 29 
Peilonnance of duty, § 45 
Title to office, determination of, § 6 
Transcript, 

Fees for making of, § 15, n. 6 
Liability for failure to properly make and trans- 
mit, § 53 

Trial, 

Actions against clerk or surety on official bond, § 
76 

Criminal prosecution, § 82 
Fees, allowance of, § 16 
Kemoval charge, § 8, p. 1221 
Trust funds, liability for turning ovor without exact- 
ing bonds, § 49 

Uncollectcd fees, accounting for, § 25, p. 1233 
Uncollected funds, liability in respect, § 55 
United States, action on bond in iiame of, § 73 
United States marshal, withholding of salary hy, 
right of action against, § 30, p. 1240 
Unneeessary Services, fees, denial or deduction of, § 31 
CTnusual Services, additional compensation for, § 23 
Vacancy in office, tilling of, § 7, p. 1218 
Validity, judicial powers, statutes conferring, § 37 
Variance, 

Action on official hond, § 74 
Criminal prosecution, § 80 
Venue, actions against clerk, § 72 
Voluntary Services, compensation for, § 13 
Waiver, prepayment of fees, right to denuind, § 29 
Warrant, duty of signing in civil case, § 38 
Withdrawal, unconditional resignation, p. 1220 
Witness fees, collection and receipt of, duty as to, § 40 
Woman, 

Deputy clerks, eligibility for position of, § 86 
Eligibility for office, § 4 
Writs, 

Fees for issuing of, § 16 

Issuance and testing of, power of deputies or as¬ 
sistants, § 90 
Process, ante 
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Actions, 

Dues, recovery of, § 20, p. 129S 
Rules applicable to actions by or against club, 
§ 27 

Aflaiiated bodies, injunction against wrongful with- 
drawal of cbarter, § 24 
AgentSu Officers and agents, post 
Amendment, by-laws, right of, § 7 
Amiisement, regiilation of places for, § 3 
Annulment of cbarter, § 2G 
Appeal, merger, appcal from order graiiting, § 25 
Appointment, officers and agonts, § 12 
Arrears of dues, termination of mombership on ac- 
count of, § 17 

Assessments, nienibers’ liability for, § 20 
Assets, distribution of on dissolution, § 26 
Assignmeiit, iiripaid dues, right of, § 20, p. 1203 
Borrowiiig money, power as to, § 8 
Burden of proof, 

Aecounting and dissolution, action by former 
members for, § 26, n. 13 
Actions by or against club, § 27, n. 29 
Business transactions, power to engagc in, § 8 
By-laws, 

Adoption, amendment or repeal of, § 7 
Dues regulated by, § 20, p. 1293 
Expulsion of members regulated by, § 17 
Members, rights and powers govcrned by, § 18 
Nomination of officer regulated by, § 12 
Officers and agents, rights and duties regulated 
by, § 13 

Besignation of membersbip in accordanee with, 
§ 17 

Bights and powers as governed by, § 8 
Certificate of incoiporation, requirements as to, § 4 
Cbarter, 

Debts of Club, members’ personal liability for as 
regulated by, § 21 

Expulsion of members regulated by, § 17 
Porfeiture of, § 26 

Injunction against wrongful withdrawal of, § 
24 

Lack of necessity for as reason for refusal, § 4 , 
Legality of purpose as essential to grant of, § 
5 

Members, rights and iwwers governed by, § 18 
Officers and agents, rights and duties regulated 
by, § 13 

Bights and powers as governed by, § 8 
Committees, powers and duties, § 13 
Consideration, members’. promise to pay fees, dues 
and assessments, § 20, p. 1292 
Consolidations, rules applicable to, § 25 
Constitiition, 

Binding effect, § 7 

Officers and agents, rights and duties regulated 
by, § 13 

Bights and powers as governed by, § 8 
Contracts, liability on, § 10 
Oliicers and agents, § 14 
Corporations, proprietary clnbs, conduet of, § 2 
Debts of cllib, members’ liability for, §§ 10, 21 
Definition, § 1 

Directors, powers and duties of, § 13 
Discretion, 

Approval of certificate of incorporation, § 4 
Organizatlon of unincorporated clubs, § 4 


Disorderly house, forfeiture of charter of club con- 
dueting, § 26 
Dissolution, § 26 

Duck shooting club as not partnership, § 2, n. 8 
Dues, 

Actions for, § 20, p. 1203 
Liability for as preventing resignation, § 17 
Members’ liability for, § 20, pp. 1201-1204 
Electioii, officer, § 12 

Evideiico, actions by or against club, § 27 
Fees, members’ liability for payment, § 20, p. 1202 
Fines, members’ liability for, ^ 20, pp. 1201-1204 
Foroigii langunge, refusal of application for charter 
in, § 4, n. 18 

Foreigu nationalism, refusal of charter to club for 
puriKJse of cultivatiiig, § 5 
Forfeiture of charter, § 26 
Free passes, 

Forfeiture of charter of racing association be- 
cause of issuance, ^ 26, ii. 16 
Kacing associations, right to issuc, § 9 
Gambllng, 

I^orfeiture of charter for engaging in, § 26 
Bevocation of charter of club used for, validity 
of statute authorizing, § 3 
Guests, duties in respect to, § 10 
House committees, powers and duties, § 13 
Incorporation, §§ 4, 5 

Initiation fee, recovery of on expulsion of member, 
§ 18, n. 51 
Injunction, 

Oommission of act imperiling charter, § 18 
Expulsion of member, § 17 
Membership roll, rights of members, § 18 
Intoxicating llquors, 

Forfeiture of charter for illegal sales of, § 26 
Bcfusal of charter to club whose purpose Is sale 
of, §5 

Social Club with r)Ower to dispenso, organization, 
8 4 

Investigating committee, expulsion of memi^ers, § 17 
Issues, actions by or against club, § 27 
Jockey clubs, settlement of disputed i)Oints in re- 
gard to races, § 9 
Judicial interferencG, 

Expulsion of rnomber, § 17 
Members, personui right.s of, § 18 
Kinds of clubs, § 1 

Labor unions, refusal of charter when without 
capital or property, § 5 
IjGgality of purpose, necessity of, § 5 
Liabilities, § 10 

Officers and agents, § 14 

Life membership, repayment of fees, validity of 
agreement for, § 10, n. 62 
Literary nature, 81 

Management, ilkigal method of, refusal of charter 
in case of by-laws provldiug for, § 4 
Members, 

Duties and liabilities to, 

Club, g§ 19, 20, pp. 1291-1294 
Third persons, § 21 
Property, individual rights in, § 18 
Bights and powers of, § 18 
Membership, 5§ 15-17, pp. 1287-1289 
Blection to, § 16 
Expulsion of members, § 17 
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Membership—Continued, 

Liability to person for excluding from, § 10 
Property right in respect to, § 18, n. 46 
Reasonable time for sale of, § 4 
Bcinstatement, § 17 
Resignation of, § 17 
Termination of, § 17 
Merger, rules applicable to, § 25 
Namo, fhartcr as dependent on, § 4 
Nccessary provisions, incorporation cliibs, § 4 
Negligence, liability to members for, § 10 
Night Club, commercial partnership, status of, § 2, 
n. 10 

Noniinations, officers, by-lavvs regulating, § 12 
Notice, expulsion of member, necessity of giving, § 
17 

Officers and agents, §§ 11-1^ 

Appointment and election, § 12 
T/iabillties, § 14 
Kights and duties, § 13 
Organizatioiis, §§ 4, 5 

Partnership, proprietary clubs, conduct of, § 2 
Plendings, actions by or against club, § 27 
Pledgo oard, liability for payment of dues by signer 
of, § 20, n. 65 

Police power, regulation under, § 3 
Political clubs, refnsal of charter when without 
capital or property, § 5 
Political naturo, § 1 
Powors in general, § 8 
Frosident, 

Dchts of Club, liability for, § 14 
Powers and duties, § 13 
Prostige, expulsion of members, § 17 
Procedure, 

Pissolution, § 26 
Exptdsiou of members, § 17 
Promot('rs, liability for failure to complete proposed 
membership list, § 4 
Property, 

Acquisition and conveyance of, power as to, § 8 
Corporations succeeding to rights of pre-existing 
Club as to, § 4 

Dissolution of club as aifecting rights in respect 
to. § 26 

Individual rights of members in, § 18 
Proprietary clubs, 

CondU('t of, S 2 
Dcffined, § 1 

Membership, election to, § 16 
Public Int<*rference, immunity from, § 8 
Purchasing agent, liability for secret profit by of- 
ficer acting as, § 14 

Furposes, legality of as essential to, § 6 


Quo warranto, title to office in club determined by, 
§ 12 

Racing associations, rights and powers of, § 9 
Receivership, § 26 

Redemption, foreclosure of lien for delinquent dues 
giving right of, § 20, p. 1294 
Regulation, statutory provisions relating to, § 3 
Reinstatement, membership, § 17 
Remedies, dues, nonpayment of, § 20, p. 1293 
Repeal, by-laws, § 7 
Resignation, 

Liability for dues and assessments as avoidable 
by, § 20 

Membership, § 17 

Revenues, application for charter to sustain pay¬ 
ment as to, § 4 
Rights in general, § 8 
Rules and regulations, 

Binding effect of, § 7 
Racing associations subject to, § 9 
Social nature, § 1 

Special meetings, board of trustees, expulsion of 
members after, § 17 
Status, proprietary clubs, § 2 
Statutory provisions, 

Election of officers, compliance with, § 12 
Regulation of, § 3 
Stock, 

Liability on subscription to, § 20, p. 1293 
Rules applicable to, § 23 

Subordinate chapters, injunction to prevent wrong- 
ful’ wlthdrawal of charter, § 24 
Subscriptions to stock, rules applicable to, § 23 
Superior bodies, injunction against wrongful with- 
drawal of charter, § 24 

Tenant, occupying and holding property' as, power 
as to, § 8 

Tenants in common, stockholders as in respect to 
Club property, § 18 

Tbird persons, members, duties and liabilities to, § 
21 
Torts, 

Liability for, § 10 

Members’ individual liability for, § 21 
Trial, 

Actions by or against club, § 27 
Expulsion of members, necessity of, § 17 
Trustees, 

Debts of Club, liability for, § 14 
Powers and duties of, § 13 
Valuables, deposit of by club member, liability In 
respect to, § 10, n. 64 

Venue, actions by or against club," § 27, n. 27 
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bandonment. Dissolution or abandonment, post 
ctions, §§ 37-44, pp. 1368-1371 
Conditions precedent, § 40 
Evidence, § 43 
Judgment and review, § 44 
Jurisdiction and venu e, § 41 
Location of institutlon, prevention of chaiige, § 5 
Nature and form of, § 39 
Parties, § 42 
Pleading, § 43 

Process and appearance, § 42 
Right of action and defenses, § 38 
Trial of, § 44 

dditional courses, legislative provision for, § 2 
djoining landowners, injunctions against collegc 
from use of land in certain manner, § 38 
dministrative oflicers. Governing boards and oflS- 
cers, post 

dmission of students, regulations as to, § 25 
ge, students, discrimination by, § 25 
Iteration of charter, legislative power, § 2 
.mendments, charter, § 4 
Legislative power, § 2 

.partments, acquisition for use of officers and pro- 
fessors, power as to, § 10 
.ppearance, actions by or against institution, § 42 
.ppointment, professors, § 21 
cppropriations, 

Expenditure of funds by, § 14, p. 1345 
Legislative power in respoct to, § 9 
ithletic fields, property as including, § 10 
Lttendance requirements, diplomas, § 8 
boards of education, management of affairs by, § 36 
^onds, 

Governing boards and oflacers, § 18, p. 1355 
Power to issue, § 10 

Statutory provisions authorizing issuance of, § 3, 
p. 1331 

Sooks, publication of, professors and tutors, § 23 
Jooks and supplies, conduct of store for sale of, 
power in respect to, § 6 

Jorrowing money, governing boards or officers, pow¬ 
er as to, § 18, p. 1353, n, 49 
Ireach of contract, state university, liability to con¬ 
tractor, § 38 
luildings, 

Funds used for constructlon of, power in respect 
to, § 14, p. 1346 
Property as including, § 10 
?urden of proof, actions by or against, § 43 
Jursar, purchasers, power in respect to making of, 
§ 18, p. 1353 

Business corporations law, organization under, § 4 
Business manager, removal from office, § 17, n. 26 
'ampus buildings, discretionary* power over, regents, 
§ 14, p. 1345, n. 55 

!atalogue, effect of as binding contract with stu¬ 
dents, § 27 
lertlficates, § 8 
hange of location, 

Power in respect to, § 5 
Right of, § 5 

hange of name, legislative consent to, § 7 
harges, Tuition and charges, post 
harters, 

Amendmcnt of, § 4 

Legislative power in respect to, § 2 
CtoUateral attack on, § 4 


Charters—Continued, 

Porfeiture for misuser or nonuser operating 
as dissolution or abandonment, § 34 
Limitations on power of executive officers, con- 
tractors as charged with notice of, § 18, p. 1353 
Location fixed by, § 5 
Powers determined by, § 6 
Property, amonnt limitcd by, § 11 
State’s power to change, § 2 
Surronder of operating as dissolution or aban¬ 
donment, § 32 

Title to property determined by provisions of, § 
13 

Chiropractic eolloge, statute requiring license, va- 
lidity as to, § 3, n. 57 

Churches, private donations for erection of for stu¬ 
dents’ use, authority to reeeive, § 12 
Cigarette smoking, students, readmission denied on 
ground of, § 26, p. 1362, n. 60 
Clinic, power to establish and maintain, § 6 
Collateral attack, 

Charter, § 4 

Deed executed by authority of board of trus- 
tees, § 18, p. 1353, n. 

Colored students, separato iiistitutions, legislative au- 
thorization as no(.‘esKary, § 4 
Compensation, 

Governing boards and officers, § 18, p. 1354 
Professors or instructors, § 22 
Concerts, professors or tutors, right to give, § 23 
Conditions, 

Grants or donations on, observance of, § 13 
Scholarship, subsequent annexation of, ^ 2H 
Conditions pro<*edent, actions by or against institu¬ 
tion, § 40 

Condonation, disciplinary relations of students and 
officials as subjcct to doctrine of, § 2f), p. 1362 
Consent, changes In charh^r i)y h^gislature, § 2 
Consideration, donations, promise or offer of, § 12 
Corisolidation, 

Actions, right of as affoctcd by, {f 42 
Gifts for educutlonal purpost?, statutory provi¬ 
sions, § 12 

Property rights as affc<fted by, § 14, p. 1348 
Constitutional provisions, legislative control lirnited 
l»y, § 2 

Contracts, 

Governing boards and officers, power to execute, 
§ 18, p. 1353 

Scholarship certiftcate as constituting, 8 28 
Contributions, refund of on relocation of institution, 
§ 5 

ContumaclouH students, reftjsal of dogrees to, § 8 
Conveyances, power in resiK!<rt to, § 11 
Credit, extension of to students, vaiidlty of statutos 
relating to, § 29 
Corporate character, § 1 

Corporate entity, capacity to sue and bc sued as, § 
42 

Curators, management of affairs by, § 16 
Curriculum, discretion in respect to, § 24 
Customs and usages, 

Compensation of professors governed by, § 22 
Trustees, electiori in accordnnce with, § 17 
Damages, torts, liability for, § 15 
Debts, liability of property for, § 15 
Deeds, execution of, inaccuracles as affecting validl- 
ty, § 14, p. 1347 
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De facto board of regents, illegal appointment re- 
sulting in, § 17 

De facto dissolution, legislative enacting transferring 
property of private institutions to university, § 
31 

Definitions, § 1 
Degr(*es, § 8 
Professor, § 20 
Tuition, § 27, n, 76 
Tutor, § 20 
Degrees, § 8 

Legislative provision for, § 2 
De jure corporatioiis, constitutional confirmation of 
existing luws under which state university was 
fuiietioning, § 3, p. 1332 

Denomiiiatioual institutions, governing boards and 
ollicers, apfwintment and removal, § 17 
Dentistry, degrees in, power to confer, § 8 
Departinoiits, statutory provisions providing for addi- 
tiou of, § 3, p. 1331 

Develojmient, purchasing property for, power as to, 

§ n 

Distinction. § 1 
Diplomas, 8 

Direetion of verdict, actions by or against, § 44 
Direetors, aetions, capacity to sue and be sued, § 42 
Discipline of studeuts, § 26, pp. 1360-1363 
Discontinuaneo of institution, surrender of assets, 
power of governing body in respect to, § 18, p. 
1352 

Discretion, 

Curricnduin, selection of, § 24 
Degrees, withholding of, § 8 
I)lsniis.sal of studeuts, § 26, p. 1361 
Governing boards and offiicers, 

Givil liabillty for acts of, § 18, p. 1355 
Judidal intf3rferGnce wlth, § 18, p. 1352 
Diserimination, tuition and ebargcs, § 27 
Disposition, funds, expenditure of, § 14, p. 1345 
Disposition of property, power in respect to, § 14, pp. 
1344-1348 

Dissolution or abandonment, §S 30-36 
Dlsj)osition of property on, § 36 
Forfeiture of charter for misuser or nonuser, § 
34 

Legislative act, § 31 

Kevolutionary war as affecting, § 35 

Surrender of cbarter, § 32 

Traiisfer of property and franchlses, § 33 

War as affecting, § 35 

Bonatioris, reversion on dissolution or abandonment, 
i 36 

Dormitorios, 

Brection or maintenance of, statutory regulations, 
§ 3, p. 1331 

Legislative authority as necessary for construe- 
tlon of on campus, § 18, p. 1351 
Maintenance of for residence of studeuts, § 10 
Dwclllng houses, acquisition for use of officers and 
professors, rights as to, § 10 
Eleemosynary corporations, visitation, right of, § 19 
Eiigibility, mdiolarships in state universities, § 28 
Emeritus positions, faculty members, § 22 
Endowments, 

Charter, grant as dependent on, § 4 
Forfeiture, breaeb of condition subsequent re- 
aultlng in, S 12 


Endowments—Oontinued, 

Property held by way of as included in estate, 
§ 10 

Entrance diploma, scholarship, award of as depend¬ 
ent on, § 28 

Bstoppel, agreement by board of trustees operating 
as, § 18, p. 1354 

Bvidence, actions by or against, § 43 
Bxeeutive control, governing boards and officers as 
free of, § 18, p. 1351, n. 32 
Experimental purposes, junior colleges, operation for 
by high school board, § 4 
Experimental stations, 

AgricuLtural colleges as authorized to establish 
and maintain, § 6 
Appropriations in aid of, § 9, n. 80 
Expulsion of studeuts, 

Liability for, § 15 
Power in respect to, § 26, p. 1361 
Fact questions, actions by or against, § 44 
Faculty, §§ 20-23, pp. 1356-1358 

Discipline of students, power in respect to, § 
26, p. 1360 

Emeritus positions, § 22 
Sabbatical leave, § 22 

Federal funds, appropriation as necessary for ex¬ 
penditure of, § 14, p. 1345 
Fees, 

Forfeiture of charter because of wrongful exer- 
cise of power to confer, § 34, n. 19 
Statutory provisions relating to charging of for 
instruction, § 3, p. 1331 
Students, power as to, § 27 
Pinances, statutory provisions relating to, validity of, 
§ 3, p. 1331 

Porestry research, reasonable time for in accordance 
with grant of condition of, § 13, n. 44 
Porm, action by or against constitution, § 39 
Pranchises, § 6 

Praud, burden of proving defense of, action against 
university, § 43 

Pree instruction, right to furnish, § 27 

Free scbolarships, § 28 

Funds, 

Control and disposition of, § 14, pp. 1344-1348 
Title to, § 13 

Governing boards and officers, §§ 16-19, pp. 1350-1356 
See, also, Regents; Trustees, ix>st 
Agency in bebalf of state, § 18, p. 1354 
Appointment, removal and tenure, § 17 
Bonds, requirement as to and liability on, § 18, 
p. 1355 

Borrowing money, power in respect to, § 18, p. 
1353, n. 49 

Compensation, recovery of, § 18, p. 1354 
Contracts, power to make, § 18, p. 1353 
Discipline of students, power in respect to, S 26, 
p. 1360 

Discretion, civil liability for acts pursuant to, $ 
18, p. 1355 

Liability, § 18, p. 1354 

Mistakes of judgment, liability for, § 18, p. 1355 
Powers and duties, § 18, pp. 1351-1354 
Bules and regulations, 

Admission of students, § 25 
Government of institution, § 26, p. 1360 
State, power to make contracts binding as, § 18, 
p. 1354 

Torts, personal liability for, § 18, p. 1355 
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Governor, control of state institutions, § 18, p. 1351, 
n. 37 

Graduate departments, term ‘"college” as including, 
§ 1 

Greek letter fraternities, 

Prohibition against connection frora institution, 
power as to, § 26, p. 1301 
Renunciation of allegi ance to as condition to 
admission as student, § 25 

Hazing, students, regulations requiring refraining 
from, § 20, p. 1301 
Hearing, 

Removal of regents, § 17 
Students, dismissal charges, § 26, p. 1363 
Holding over, governing boards and officers, § 17 
Horses, statutory provisions providing for addition 
of, § 3, p. 1331 
Hospitals, 

Educational features, term “college” as includ¬ 
ing in case of, § 1 

Power to establish and maintain, § 6 
Implied powers, 

Begrees, conferring of, § 8 
Governing boards and oflScers, § 18, p. 1351 
Incorporation, § 4 

Public or private character determined from ar- 
ticles of, § 2 
Infirmary, 

Operation of for benefit of students, power in 
respect to, § 0 

Tortious acts of einployecs of, liability for, § 15, 
n. 5 

In j unctio ns, 

Adjoining landowner, § 38 
Misleading names, use of, § 7 
Trustees exceeding powers, § 30 
Insolvency, property, sale of to pay debts, § 15 
Instructors. Professors, post 

Intoxicating liquor, students, suspension for use of, 
§ 26, p. 1362, n. 60 

Investment of funds, restrictions as to, § 14, p. 1346 
Judgraent, actions by or against, § 44 
Judicial control, governing boards as free of, § 18, 
p. 1351, n. 32 

Junior colleges, establishment by hlgh school board, 
statutory provisions, § 4 

Jurisdiction, actions against institutions or regents, 
§ 41 

Jury questions, actions by or against, § 44 
Laboratory fees, free students, charges covering, § 27 
Land grant university, military taetics, obligation in 
offering instruction in, § 24 
Law schools, statutory regulations respecting length 
of course, § 3, n. 57 
Leases, 

Power, 

Execution of, § 14, p. 1347 
Respect to entering into, § 6 
Regents, authority to execute, § 18, p, 1353, n. 49 
Legislativo act, dissolution or abandonment by, § 31 
Legislative control, § 2 

Legislative powers, change of location of state in- 
stitution, § 5 

Legislative sui)ervisi(>n,’ governing boards and offi¬ 
cers, § 17, p. 1351 
Liabilities, 5 15 

Governing boards and officers, § 18, p. 1354 


Literary institutions, degrees, implied power to con¬ 
fer, § 8 
Location, 

Change of where fixed by charter, § 5 
Statutory regulation of, § 3, p. 1331 
Maintenance, funds expended for, § 14, p. 1346 
Malicious expulslon, 

Liability for, § 15 

Presumptions in action against institution for, § 
43, n. 58 

Matriculatioii, status of student as dependent on, § 24 
Medicine and surgery, 

Degrees in, power to confer, § S 
Statutory regulations respecting license for 
schools teiiching, ^ 3, n. 57 
Menibership corporatioris, incorporation as, § 4 
Merger, legal and equitable title to funds, § 13 
Military tactics, land grant university as bound to 
offer instruction in, § 54 

Misleading name, injunction against use of, § 7 
Mistakes of judginent, governing boards and olficera, 
liability for, § 18, p. 1355 

Misuser of franchise, dissolution or abandonment as 
resuit of, § 34 

Name, rights in respect to use of, § 7 
National bank stock, power to acipiire and hold, § 11 
Negligence, action ag.ainst institution for, § 38 
Negro colony, injunction I>y adjoining landowner to 
prevent establishment of 1^ college, § 38, n. 30 
Nonacademie Services, instriKftors, obligation to per- 
form, § 23 

Nonsuit, actions by or against, § 44 
Nonuser of frarudiise, dissolution or abandonment as 
resnlt of, § 34 

Notes, presldent, authority to Issiie, J 18, p. 1353 
Notice, removal of officers, meeting for purpose of, 
§ 17, n. 25 

Officers, statutory regulations respecting term, § 3, p. 
1331 

Officers and agents, removal, rnnver in respect to, 8 
17 

Oil and gas royaltics, disposltion of, § 14 
Organization, § 4 

Purks, ac<iuisltioii of land for purposes of, power as 
to, § 11 

Parties, actions by or against institui ion, § 42 
Past due wagt^s, appropriations used for, J 9, n, 80 
Perpetuulities, cducational corporations, 8 4 
Pharmucy, degrwKs in, authority to confer, § B 
Physical property, term as iimludlng, § 1 
Picading, actions by or against, § 43 
Pledges, Income and Intercast from land grant funds, 
power as to, 8 14» p. 1346 

Police power, standards or requirements impoacd ia 
exercise of, § 3, p. 1330 
. Powers in geiioral, 8 6 
President, 

Notes, atithorlty to Issue, | 18, p, 1353 
Rental value of house purf*haso<l for use of, 
d(Kluction from componsation, 8 18, p. 1354 
Itules and regulations for <;onduct of students, 
power to make, § 20, p. 1301 
Prestige, appointment or removal of, statutory pro- 
vislons relating to, | 3, p. 1332 
Presumptions, actions by or against, § 43 - 
Printing shop, conduet of in competttion with com- 
mercial printers, § 6, n. 34 
Pirivate character, { 2 
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Private corporations, incorporation of, § 4 
Private donations, authority to receive or reject, § 12 
Private institutians, public aid to, proMbition against, 

Process, aetions by or against institution, § 42 
Professional departmonts, term “college” as including, 

Professors, §§ 20-23, pp. 1350-1358 
Appointment and removal, § 21 
C()mi>onsation, § 22 
Drfinition of, § 20 

Nona(‘ademic serviees, obligation to perform, § 23 
Perfonnance of other serviees, § 23 
Reinstat ement after removal, § 21 
Status of, § 21 

Tnistee, eligii)ility to act as, § 17 
ProHeieney in learning, stiiclents, discrimination by, § 
25 

Property, B 1<M4, pp. 1340-1348 
A<*(iuisition of, right as to, § 11 
€ontrol and dispositlon of, § 14, pp. 1344-1348 
Oonveyanees, power in respect to, § 11 
Dissolution or al>andonmeut, disposition in case 
of, § 30 

Liai)nity for dcbts, § 15 

Kegenis, jK)\vcr to bold in trust, § 18, p. 1352 

Titi e to, § 13 

Transfer of operating as dissolution or abandon- 
ment, § 33 
Public nld, § 0 
Puhli<* <*haracter, § 2 
Put)Iic corporatioris, incorporation of, § 4 
Quasi public character, § 2 

Kacfcs, statutory provLsions for separation of, validi- 
ty, § 3, p. 1332 

Katiical doct,lines, regulations curblng, power of state, 
g 3, I). 1330, n. 54 

Recomniendatory judgment, necessity of securing 
against regents of universlty having no money to 
pay jiidgment, g 44 

Hecords, forfelture of charter for failure to keep, § 34, 
n. W 

Eefnnds, tuition and charges, § 27 
Kegents, 

Hce, also, Governing boards and ofBcors, ante 
Agency in ix^half of state, g 18, p. 1354 
Ameiulinent or repeal of charter by, § 4, n. 99 
Appointment of, § 17 

Kniployment of professors, power to contract for, 
§21 

I^eases, authority to exeeute, p. 1353, n. 49 
Loan agreenients exeeuted by, legality of, § 18, p. 
1353, n. 49 

Management of affairs by, § 10 
Property, power to hold in trust, § 18, p. 1352 
Property and funds, eontrol and disposition of, § 
14, p. 1344 

Removal from oilice, § 17 

Statutory provislons relatlng to nomination and 
c<intinnation of, § 3, p. 1331 
Regulation of, statutory provisions, § 3, pp, 1339-1332 
Reinstatement, student» wrongfully, dismissed, | 20, p. 
1302 

Relatlonship, students attonding institutlons, § 24 
Heiigious bodles, mmagement of educational institu- 
tions by, i 4 


Religious exercises, students, regulations requiring at- 
tendance at, § 26, p. 1361 

Religious institutions, visitation, rights of, § 18, p. 1352 
Reiocation, conveyances for purposes of establishing 
as precluding, § 5 

Remedies, trustees exceeding powers, § 39 
Removal, professors, § 21 

Removal of officers, statutory provisions relating to, g 
3, p. 1331 

Kesale, purchasing property for, power as to, § 11 
Research work, statutory regulation of, § 3, p. 1331, n. 
68 

Reversion, donations or contributions, dissolution or 
abandonment, § 36 

Reversion of property, breach of valid conditions sub- 
sequent resulting in, § 13 
Review, aetions by or against, § 44 
Royalties, disposition of proceeds from, § 14 
Rules and regulations, 

Admission of students, power to establish, § 25 
Faculty, power to make, § 29 
Government of institution, power of governing 
board to make, § 26 
Scholarships, award of, § 28 
Sabbatical leave, facnlty members, § 22 
School, the term “college’’ as including, § 1 
Scholarships, contractual agreement for as binding, § 
28 

Scientific institutions, degrees, implied power to con¬ 
fer, § 8 

Scctarian colleges, organization and incorporation, § 4 
Sectarian institutions, public aid to, § 9 
Separate colleges, creation of by university, express 
power as essential, § 6 

Separation of races, statutory provisions relating to, 
validity, § 3, p. 1332 
Sex, students, discrimination by, § 25 
Short course, diplomas by professional schools con- 
ducting, § 8 

Sinking fiinds, requirements as to, § 14, p. 1347 
Specilieness, appropriations in aid of, § 9 
Standards, 

Incorporation as dependent on, § 4 
Statutory regulations creating, § 3, p. 1330 
State governing boards and officers, power to make 
contracts binding on state, § 18, p. 1354 
Status of, § 1 
Statutory provisions, 

Bonds, issuance of, § 19 
Ohange of location, § 5, n. 20 
Degrees, conferring of, § 8 
Diplomas or certificates, issuance of, § 8 
Incorporation as regulated by, § 4 
Public or private character determined from, § 2 
Regulation of, § 3, pp. 1330-1332 
Titie to property as determined by, § 13 
Students, §§ 24r-29, pp. 1358-1366 
Admission, § 25 

Oigarette smoking, readmission, refused on 
ground of, § 26, p, 1262, n. 60 
Condonation and reinstatement, doctrine as ap- 
plicable to relations, § 26, p. 1362 
Credit extended to, validity of statutes relating 
to, § 29 

Discipline, § 26, pp. 1360-1363 
Dismissal, regulations reserving right of, § 26, p. 
1361 
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Students—Oontinued, 

Fees, § 27 

Government, § 26, pp. 1360, 1363 
Greek letter fraternities, regulations prohibiting 
connection with, § 26, p. 1361 
Hazing, regulations requiring refraining from, § 
26, p. 1361 

Hearing on dismissal charges, right to, § 26, p. 
1363 

Injury to, 

Jury questi on in action for, § 44, n. 66 
Liability for, § 15 

Intoxicating liquor, susipension for use, § 26, p. 
1362, n. 60 

Judicial interference in respect to rules and reg¬ 
ulations governing discipline, § 26, p. 1362 
Lraboratory fees, free students as subject to charge 
for, § 27 

Matriculation, necessity of, § 24 
Medical care of, employment of trustees for pur- 
pose of, § 18, p. 1353, n. 50 
Pacific activities, suspension on ground of, § 26, p. 
1362, n. 60 

Keligious exercises, regulations requiring attend- 
ance, § 26, p. 1361 
Scholarships to, § 28 

Suspension or exi^ulsion, power of, § 26, p. 1361 
Tuiti on and charges, § 27 
Uniforms, power to require, § 26, p. 1361 
Vaccination as condition to admission, § 25 
Subscriptions, charter, grant of as dependent on, § 4 
Suspension of students, power in respect to, § 26, p. 
1361 

Synonymous terms, § 1 

Teachers, appointment or removal, statutory provi- 
sions relating to, § 3, p. 1332 
Term of office, governing boards and officers, § 17 
Titie to property, § 13 
Torta, 

Governing boards and officers, personal liability 
for, § 18, p. 1355 


Torts—Oontinued, 

Liability for, § 15 

Treasurer, liability in respect to funds committed to 
care of, § 18, p. 1355 
Trial, actions by or against, § 44 
Trustees, 

See, also, Governing boards and officers, ante 
Actions, capacity to sue and be sued, § 42 
Appointment and removal, § 17 
Injuiictions against, powers exeeeded, § 35 
Management of affairs by, § 16 
Property and funds, coutrol and disposition of, § 
14, p. 1344 

Vacancies, filling of, § 17 
Tuition, 

Biirden of proof in ac‘t ion for, § 43, n. 55 
l^ublic character as altered by charges made for, 

Tuition and charges, § 27 
Tutors, 20-23, pp. 1356-1358 
Defined, § 20 

Perfonnance of other Services by, § 23 
Ultra vires, state as required to raiso question of, § 
6 

Undergraduate departiiients, term “coHegc*' as includ- 
ing, § 1 

Undesirable students, dismissal of, § 26, p. 1362 
Uniforms, requirements as to, § 20, p. 13()1 
Union building, f«H>s ciuirged sttuleiits for, § 27, n. 78 
Up-keep of buildings, expenditure of funds for, § 14, 
p. 1346 

Vacancies, filling of, trustees, § 17 
Vaccination, 

Kequlrcment of students bofore admission, stat¬ 
utory regulatlon of, g 3, p. 13JJ5 
Rtudeiits, admission as cronditloned on, § 25 
Visitatlon, 

Kleemosynary institiitions, power as to, § 

Keligious institutions, rights of, § 18, p. 1352 
Waiver, forfeiture of framdiiso by noimser, § 34 
War, dlsHolution or abandonnuuit ns resuit, of, § 35 
Withholding degrees, aiithority as to, § 8 
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